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BEFORE THE IOWA I NDUSTRIAL COMM ISSIONER 

DENNIS ADAMS, 

Claimant, 

vs. 

HYGRADE FOOD PRODUCTS 
CORPORATION, 

Plle No. 643405 

A P P E A L 

Employer, 

and 

NATIONAL ONION FIRE 
I NSU RANCE COMPANY, 

Insucance Carrier, 
Defendants. 

D E C I S I O N 

STATEMENT OP THE CASE 

Defendants appeal from a review-reopening decision wherein 
claimant was awarded 100 weeks of permanent partia~ dis?bility 
benef i t s in addition to 50 weeks of permanent pa~tial dis~bility 
and 20. 429 weeks of healing period benefits previously paid. 

Tbe record on appeal consists o f the hearing transcript 
which contains the testimony of claimant, Mary Walsh_a~d Robert 
Travis; c l aimant's e xhibits 1 and 2; defendants' exhibit A; the 
evidentiary deposition of Earl M. Mumford; and the briefs and 
filings of all parties on appeal. 

ISSUES 

1. Whether competent and sufficient eviden~e e x ists to lt 
warrant a n award of 30 percent industrial disability as a resu 
of the July 17, 1980 accident. 

2. Whether t he deputy erred by failing to enter suff1c1ent 
and specific findings of fact regarding physical and industrial 
limitations wh i ch claimant had prior to July 17, 1980, and_ 
further, by failing to reflect such findings in his determina
tion of industrial disabil i ty, 

3. Whether the deputy erred by imprope~ly enterin~ findings 
of fac t with regard to credibility of the witnesses which have 
no basis within the record. 

4. Whe t he r the deputy erred by permitting claimant to meet 
his burden of proof under an improper standard. 

REVIEW OP THE EVIDENCE 

Claimant, age 35 at the time of the ~earing, is a divorced 
father of three dependent children. Claimant d1d not complete 
the eighth grade and testified that he had been enrolled in , 
special education classes geared toward slow learner~. Claimants 
work e xperience prior to joining_defendant ~mployer includes 
laboring for construction companies, operating a boom truck and 
driving a dump truck . (Transcript, pp. 5-11) 

In December of 1974 claimant had complaints of pain in the 
left groin while walking, which increased when he attempted to 
lift heavy objects, Claimant was examined by Earl H. Mumford, H.D., 
an orthopedic surgeon in Storm Lake, who reported on December 
12, 197 4 as follows: 

Examination - Patient walks with a mild hip limp 
on the left side. Be has flexion to 90 degrees, 
extension to 180 degrees in the hip. There is some 
pain with rotation e xternally and internally which 
can be accomplished to 20 degrees internal and _ 
a.bout 30 degrees external rotation. Abduction 1s 
limited to about 25 degrees. There 1s atrophy of 
t he thigh. 

X-ray reveal changes compatible with a Perthes 
disease but marked shortening of the neck flattening 
of the femoral head. There are loose bodies 
present in the interarticular space. 

Patient certainly would be a candidate despite 
his age of 27 for total hip replacement if he _ 
realizes that the hip may well wear out before his 
time, that he still would not be able to do the 
extremely active things that he desires to do 
because of chances of loosening up the components 
and wearing them out prematurely. Advised that he 
should think about it. If he has difficulty 
cuntinuing his job or has night pain then.he ~hould 
consider it. Otherwise attempt to live with it. 
(Mumford Deposition Exhibit l) 

A clinical note recorded by Dr. Mumford on January 11, 1978 
s~ates that claimant had had recent complaints of back pain. 
The pain in claimant ' s hip had been gradually worsening and he 
walked with a considerable limp. (Mumford Dep. Ex. l) 

On February 3, 1978 Dr. Mumford performed a total hip 
arthroplasty on claimant. Claimant was cautioned at that time 
that there was no guarantee that the hip joint would last a 
lifetime and that his activities would be restricted to a degree. 
(Mumford Dep., p. 5) Dr. Mumford was questioned as to the 
extent of claimant's disability in connection with his Perthes 
disease and the hip replacement: 

A. It is my opinion that he is much improved or 
was much improved in 1978 from his surgical procedure. 
He still had disability, in that he had some limp 
due to the weakness of his muscles; and with heavy 
activity still had some discomfort. 

I do not know wha t his disability is at this 
moment. If he is fo r tunate enough to have the 
components remain f irm without wearing out or 
loosening up, his disability is not marked at this 
time. However, should the components loosen up or 
wear out, his disability could increase tremendously 
in the future. 

o. So as to insure as good a continuat ion of 
reduced problems as possible, what t ype of a dvice 
and recommendations do you give to a patient with 
conditions such as Kr. Adams had? 

A. The patient was advised to avoid heavy lifting; 
to avoid jogging or jumping on the e x tremity. 

o. Should repetative bending or s t ooping be 
avoided? 

A. I f the repetative bending and s t ooping is done 
without a bi g load on the body it coul d be tole r ated. 

Q. Okay. 
think are 
hf ting? 

What kind of weight restrictions do you 
appr opriate, as fa r as a voidance of heavy 

A. 40 or 50 pounds. 
(Mumford Dep., pp. 5-6) 

On cross-examination Dr. Mumford testified as f oll ows: 

Q. Dr. Mumford, as I understand, you last saw Hr. 
Adams, was it December of '787 

A. It was September of '78. 

O, September of '78. At t hat time, with the 
e xception of a limp, he didn't seem to be e xper i encln'g 
any problems; is that correct? 

A. No. Be was doing very adequately, as far as 
that is concerned, but he still had some weakness 
of his leg and still did limp. 

O, Was that kind of keeping within your timetable, 
as far as his recovery would be concerned? 

A. Yes. 
(Mumford Dep., p. 10) 

Claimant had began working for defendant employer in Januar y 
of 1977. A short time after starting to work, claimant settled 
into a position on the night cleanup crew, which cleans out t he 
gutters on slaughter floors. At some point prior to the summer 
of 1980 claimant began working as a maint enance worker and was 
primarily responsible for repair and upkeep of plant machinery. 
Cla1mant testified that while the job normally required an 
aptitude for electrical work and proficiency wi t h a welding 
torch, he was able to get by with just helping othe r workers 
when such skills were needed. Claimant denied e xperiencing any 
lasting disability or having problems performing his job due to 
his hip replacement. (Tr., pp. 11-13) 

On July 17, 1980, claimant was performing maintenance on a 
piece of machinery and had to pull a four foot by six foot steel 
tub from beneath the machine. Claimant recalled that one of the 
tub's legs fell into a floor drain, causing him to fall also and 
injuring his back as he landed on the floor. (Tr., pp. 17, 
67-68) Claimant was discovered still lying on the floor by 
another employee and was taken to a hospital emergency room with 
complaints of back pain. Emergency room records recorded by Dr. 
Daniels note that claimant had tenderness in the low back and 
complained of pain in the lumbar spine. (Claimant's Exhibit l) 

Claimant was referred by Dr. Daniels to Albert D. Blenderman, 
M,D., who first examined claimant on August 4 , 1980. Dr. Blenderman 
recorded the following history and impression after his initial 
examination of claimant: 

He had no discomfort in either area for t wo 
weeks, then started having posterior shoulder pain 
and low back pain. He saw Doctors Olson and 
Daniels at that time and was given some pills to 
take for pain and given some physiotherapy, which 
relieved the pain in both areas. 

Be was subsequently allowed to go back to work, 
since his pain had subsided and on the 17th of 
July, 1980, the patient did exactly the same thing 
and (sic) second time. Again, while pulling on a 
heavy tub he de,•eloped moderate discomfort in the 
posterior right shoulder and the low back. This 
time he went to the hospital, was given some 
Tylenol and Codeine for pain and given some further 
physiotherapy. 

The patient states his right shoulder pain has 
now subsided and he notices only a negligible 
degree of discomfort infrequently. However, he 
says he continues to have an aching sensation 
across the lower back in a band about four inches 
wide. He does not have any pain radiating into 
either leg or numbness or tingling in either leg. 

On evaluation of the low back the patient has 
unlimited range of motion of the back, thougp with 
full flexion and lateral bending right and left he 
complains of pain from about the level of L-3 
through 5 and radiating across the low back at 
these levels. 

Be has no palpable muscle spasm and only minimal 
muscle discomfort on either side of the midline 
opposite L-3 through 5, with only mild pain on 
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palpation in the midline over the same areas, most 
pronounced at about the level of L-4. 

Be has a well-healed posterior incision on the 
left hip from his prior total hip replacement and 
this incision is nontender. He has no pain on 
palpation in either sciatic notch. 

Straight leg raising on either leg to about 70 
degrees intensifies the mild low back pain, but 
produces no leg pain. Reflexes are normal and skin 
sensation appears normal on both legs. 

Bis leg lengths are approximately equal on 
external measurement. Be has some wasting of the 
muscles of the left leg in both the thigh and calf, 
probably as a result of his long-standing hip 
problem prior to his surgery. 

X-rays of the lumbar spine brought with the 
patient show a mild scoliosis. On the lateral view 
it also appears that the patient has a pedicle 
defect at the level of L-5, but there does not 
appear to be a forward slip of L-5 on S-1. 

Further films were taken in the lateral projection 
and oblique projection, centering directly over 
this area. 

These further oblique v1ews show a pedicle 
defect at the level of L-5. This is very definite 
on the right and probably present on the left, 
though not quite so distinct. 

DIAGNOSIS: CHRONIC LUMBOSACRAL STRAIN, SUPERIMPOSED 
ON A PRE-EXISTING PEDICLE DEFECT AT THE LEVEL or 
L-5. 

Treatment: I would suggest application of a 
canvas low back support, which would be a little 
lighter weight than the heavier chairback brace and 
see how the patient gets along. Bowever, his days 
of doing heavy-duty work are over. 

If he persists in doing heavy type of labor, his 
back pain will return and gradually he will develop 
a forward slip of L-5 on s-1. Therefore, this man 
is going to require some retraining or transfer to 
some other type of job at Hy-Grade where he will 
not have to be doing heavy lifting, constant 
bending and stooping or overuse of the back. 

The patient is to wear his back brace throughout 
the day, but need not wear it at night unless so 
desired. Be is to see me for reevaluation in three 
weeks. 

In addition to the back support, a hot tub soak 
three times daily for 20 minutes is advised. 

The patient is to remain off work until I sec 
him for re-evaluation. (Cl. Ex. l, pp. 1-3) 

Claimant was released by Dr. Blenderman to return to light 
duty work in October of 1980. Claimant did attempt to work at a 
packing Job 1n the employer's plant, putting pork chops in 10 
pound packages and stacking them on a pallet. He testified that 
he could endure the work for only a couple of hours due to back 
pain caused from having to bend over. (Transcript., pp. 22-23; 
Cl. Ex. 1, p. 6) Claimant also returned to work for one day in 
November, but was unable to tolerate his assigned job of cleaning 
railings while standing on a ladder. (Cl. Ex. 1, p. 7) 

Claimant was last examined by Or. Blenderman on December 9, 
1980, at wh1ch time he recorded the following clinical note: 

It appears that no further orthopedic care is 
necessary. The patient has been told he could try 
to return to work, if desired; though he may have 
too much discomfort to continue this type of work 
that involves heavy lifting. 

Be tells me that he has an appointment to go to 
Port Dodge this weekend for some skill's testing, 
to see what he would be best trained to do in the 
future. 

It appears that the patient has a minimal 
disability solely related to his workman's (sic) 
compensation inJury. This minimal disability 
should not be greater than a 10 percent disability 
of the back, though in actuality, he has a larger 
disab•lity rating because of the pedicle defect at 
the level of L-5. However, no more than 10 percent 
of his present problems are due to the work-related 
incident. 

I have scheduled no further appointments to see 
him. 
(Cl. Ex. 1, p. 9) 

Claimant testified that he returned to work in December of 
1980, and remained employed by defendant employer until July l, 
1981. Upon returning to work he was assigned to a position in 
the rendering department and was also required to clean off 
trucks with a garden hose. Claimant testified that while he was 
able to tolerate the inside work, the garden hose which he used 
to clean trucks was about 150 feet long, and aggravated his back 
as he moved it. (Tr., pp. 24-26) 

Claimant had began working part-time as a cleaning person at 
Ivanhoe's, a tavern, in March of 1981, and went to work there 
full time as a bartender in July of 1981. Claimant testified 
that while he had been earning $11.50 an hour wh ile working for 
defendant employer, he felt it to be in his best interests to 
take the advice of Dr. Blenderman and ~r. Daniels to find 
employment of a less physical nature. Claimant earned $3.75 an 
hour at Ivanhoe's. (Tr., pp. 28-30) 

Claimant quit his job at Ivanhoe's in February of 1982 when 
his hours were cut severly. Be testified that he has been 
unable to find gainful employment since that time despite 
enlisting the services of Job Service of Iowa. Claimant states 
that his current physical limitations due to back pain precludes 
him from lifting heavy obJects. Be further indicated that 
activities such as driving, shoveling, and mowing cause new 
episodes of back pain. (Tr., pp. 31-34 ) 

Claimant testified that defendant employer's plant closed 
permanently in October of 1981, but that he and other plant 
employees knew of the forthcoming closing prior to July of 1981. 
He noted that by quitting his job in July of 1981 instead of 
remaining employed until the plant's closing, he forewent 
severence pay to which he knew he would otherwise have been 
entitled to. (Tr., pp. 60-64) 

A claim activity report filed January 25, 1982 indicates 
that claimant has been paid t wenty weeks and three days of 
healing period benefits covering the period of July 18, 1980 
through December 9, 1980 (excluding November 10, 1980) and fifty 
weeks of permanent partial disability benefits. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the inJury of July 17, 1980 is causally 
related to the disability on which he now bases his claim. 
Bodish v. F1scher , Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. ao11s, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
poss16i!ity islnsu iclent; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960 . 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need notoe 
couched in definite, positive or unequivocal language. Sondag V: 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expert opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 4 
given to such an opinionis for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 
N.W.2d 867. See also Musselman v. Central Te l ephone Co., 261 
Iowa 352, 154 N.W.2d 128 (l967). 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury Is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756 
(1956). If the claimant had a preexisting condition or disability 
that is aggravated, accelerated, worsened or lighted up so that 
it results in disability, claimant is entitled to recover. 
Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 
fffi"TT:-

As claimant has an impairment to th~ body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.W. 899 (1935) as follows: 1 It u therefore plain 
that the legislature intended the term 'disability' to mean 
'industrial disability' or loss of earning capacity and not a 
mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man." 

The opinion of the supreme court in Olson v. Goodyear 
Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (l963) at 1121, 
cited with approval a decision of the industrial commissioner 
(or the following proposition: 

Disability • • • as defined by the Compensation Act 
means industrial disability, although functional 
disability is an element to be considered ... In 
determining industrial disability, consideration 
may be given to the inJured employee's age, education, 
qualifications, experience and his inability, 
because of the injury, to engage in employment for 
which he is fitted. • • • • 

ANALYSIS 

The first issue on appeal is whether competent and sufficient 
evidence exists to warrant an award of 30 percent industrial 
disability as a result of the July 17, 1980 accident. This 
issue will be considered herein concurrently with the second 
issue on appeal, whether the deputy erroneously failed to make 
and consider findings regarding claimant's preexisting physical 
and industrial limitations. 

The evidence contained in the record indicates that prior to 
the July 17, 1980 accident claimant was sufficiently oble to 
perform his Job assignments at defendant employer's plant. 
Following the accident, claimant was severly restricted with 
regard to the jobs which he could perform, due to lifting 
restrictions and hi s inability to bend over or climb ladders for 
extended periods of time. Although the record does indicate 
that claimant had a total hip replacement in 1978, no evidence 
has been presented to indicate that his level of job performance 
had been affected subsequent to that operation. WhilP or. Blenderma, 
has assigned a functional impairment rating to claimant of 10 
percent as a result of his back condition, claimant's prospects 
for future employment are further hampered by his limited 
education and lack of employment skills. Claimant has spent 
most of his adult life working as a laborer or a truck driver, 
neither area of which represents a realistic area of employability 
due to the physical limitations. No error is found with the 
deputy's determination that claimant has sustained an industrial 
disability of 30 percent. 

The third issue on appeal is whether the deputy 
improperly entering findings of fact with regard to 
of the witnesses which have no basis in the record. 

erred by 
cred ibil lty 

Defendants 
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argue that the deputy erred by indicating in the review:reopening 
dec1s1on that claimant's credibility was bolstered by his , 
actions concerning his resignation from defendant employer s 
plant. Claimant's testimony that he knowingly denied himself 
severence pay which he would have received had he remained 
employed until the plant's closing remains unrefuted. As the 
credibility to be assigned a witness' testimony is an issue in 
any proceeding, it is the deputy's duty to determine the weight 
to be given to that testimony. That the deputy found claimant's 
actions to bolster h1s testimony's credibility is not unreasonable, 
and no error is found. 

The final issue on appeal is whether the deputy erred by 
permitting claimant to meet his burden of proof under an improper 
standard. Defendants specifically attack the deputy's statement 
that claimant had sustained his burden of proof by producing 
supportive medical evidence concerning the time lost from 
gainful employment. Careful review of the deputy"s decision 
reveals that the statement complained of was made in recognition 
that healing period benefits already paid to claimant were 
proper. The deputy then proceeded in orderly fashion to a 
discussion of whether claimant had, in fact, sustained a permanent 
disability which was causally related to his injury of July 17, 
1980. No error is found. 

FINDINGS OP PACT 

l. Claimant worked as a maintenance worker for Hygrade Food 
Products Corporation. 

2. Claimant under went a total hip arthroplasty on February 
3, 1978. 

3. Claimant has a preexisting pedicle defect at his L-5 
level. 

4. Claimant inJured his back in an industrial accident on 
July 17, 1980. 

5. Claimant was able to perform all of his assigned work 
duties prior to July 17, 1980. 

6. Claimant remained off work through December 9, 1980. 

7. Claimant worked for Hygrade from December 10, 1980 
through July l, 1981. 

8. Claimant left his employment due to back pain and upon 
his doctor's advice to find work of a lighter nature. 

9. Claimant found work as a bartender at an hourly rate 
approximately one-third of what he earned at Hygrade. 

10, Claimant lost his bartending job due to a cutback in 
hours. 

11. Claimant is 35 years old. 

12. Claimant quit school during eighth grade, and had been 
enrolled in special education classes. 

13. Claimant has a functional disability of ten percent as a 
result of his back problems. 

14. Claimant's work experience 1s limited to heavy labor and 
truck driving jobs. 

15. Claimant is presently unable to work in a job in the 
meat packing industry. 

16. Claimant has already received healing period benefits of 
20, 429 weeks and permanent partial disability benefits of 50 
" eeks. 

CONCLUSIONS OP LAW 

Claimant has sustained his burden of proving an industrial 
disability of 30 percent to the body as a whole. 

Claimant has sustained the burden of proving that his 
disability is causally related to his injury of July 17, 1980. 

WHEREFORE, the deputy's decision filed February 4, 1983 is 
affirmed. 

THEREFORE, it is ordered: 

That defendants pay unto claimant an additional one hundred 
1100) weeks permanent partial disability at the agreed weekly 
rate of two hundred eighty-three and 67/100 dollars ($283.67) 
together with statutory interest of ten percent (10\) to begin 
with the date of the review-reopening decision. 

That accrued benefits are payable in a lump sum. 

That defendants provide the claimant with such reasonable 
medica: care as may be necessary to treat the injury by appointing 
an agreed upon or thopedic surgeon in the Ottumwa, Iowa, area. 

Costs of this action are charged to defendants pursuant to 
Rule S00-4. 33. 

Signed and filed this 12th day of October, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE 1HE IOWA INDUSTRIAL CCMMISSIONER 

JOHN ACELHUND, JR,, 

Claimant, 

vs. 

VIKING PUMP DIVISION -
HOUDAILLE INDUSTRIES, I~C., 

Employer, 

and 

LIBERTY MUTUAL INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

Pl le No. 63246 5 

APPEAL 

D E C I S I O N 

STATEMENT or THE CASE 

Defendants appeal from an arbitration decision wherein 
claimant was awarded 175 weeks of permanent partial disability 
benefits. Claimant has filed a cross- appeal in this matter. 

The record on appeal consists of the hearing transcript 
which contains the testimony of claimant, Dorothy Angeline 
Adelmund, Ernest Bisbee, Vernon Lindaman, Beinie Walbaum, and 
Earl Hu1r; claimant ' s e xh1b1ts l through 11; defendants' e xhibits 
A through C; the depositions of Thomas A. Bairnson, H.D., James 
Cafaro, H.D., and Michael L, Deters, H. D.; and the briefs and 
filings of all parties on appeal. 

ISSUES 

Defendants appeal on the basis that an award of 35 percent 
1ndustr1al d1sabil1ty due to the employment related aggravation 
of claimant's obstructive lung disease is excessive. 

Cla imant cross-appeals on the basis that claimant is actually 
entitled to an award of permanent total disability as a result 
of his obstructive lung disease. 

REVIEW OF THE EVIDENCE 

Claimant, who was 56 years old at the time of the hearing, 
has a sixth grade education. Claimant testified that he worked 
off and on for defendant employer for a total of 34 years. Be 
started out as a chipper and grinder and was responsible for 
removing e xcess edges from molding seams of iron products. One 
method of performing the Job of chipper and grinder made use of 
sand to blast off the excess edges, meaning that claimant worked 
in an environment with a high level of dust and smoke during his 
eight to ten years in that department. Claimant later transferred 
to the plant's iron foundry. While he held a number of positions 
during his 25 years in the foundry, claimant testified each 
required that he operate in an environment of smoke, steam, and 
fumes. He explained that melted iron was heated to 2750 degrees 
ana then poured into molds, causing most of the foundry to 
become steam and smoke filled. Claimant was also responsible 
for cleaning the interior of the foundry furnaces. He recalled 
that the cleaning work was such a dirty job that a mask and 
respirator could not prevent inhalation of dust particles. 
Claimant testified that he was exposed to coal dust and asbestos 
on a number of occasions during the years he worked for defendant 
employer. (Transcript, pp. 9-53) 

Claimant recalled an incident occurring in 1975 when he 
inhaled smoke from a burning bag of sulfur while at work. He 
indicated that he was off work for three days following the 
incident and that he has had problems breathing since that 
incident. Claimant also testified that he had spit up black or 
grey colored phlegm since the time he began working in the 
foundry. Claimant has not worked since September 18, 1979 due 
to breathing difficulties. He testified that he has felt much 
better since leaving work. (Tr., pp. 53-55, 123-125) 

Claimant admitted that he had smoked one pack of cigarettes 
pee day from age 16 to approximately December of 1980. He 
denied ever telling a doctor that he had previously smoked two 
to three packs daily. (Tr., pp. 120-121, 15--153) 

Dorothy Adelmund, claimant's wife, testified that she first 
noticed that claimant was having difficulty with breathing about 
five or s1x years prior to the November 1981 arb1trat1on hearing. 
She stated that claimant had usually smoked about a pack of 
cigaret tes daily before he quit altogether. She recalled that 
claimant's cloth~· were extremely dirty when he returned from 
work and would l~ave dirt on the floor where they had been 
thrown. Hrs. Adelmund noted that claimant presently has difficulty 
even walking due to his shortness of breath, and that he no 
longer is able to work 1n the garden or do lawn work. (Tr., pp. 
203-235) 

Ernest Bisbee, Veenon Lindaman and Beinie Walbaum all 
testified on claimant's behalf as to the work environment in 
defenaant employee's plant. Each wi tness verified claimant's 
testimony that the foundry environment was dusty, smokey, and 
steamy. (Tr., pp. 235-293) 

thomas A. Batrnson, H.D., who operates a family practice, 
testified that he first saw claimant on September 6, 1979 for 
shortness of breath and a chronic cough. The history recorded 
by Dr. Bairnson indicated that claimant worked in a foundry and 
had smoked one pack of cigarettes pee day for many years. The 
doctor ordeeed pulmonary testing from which he concluded that 
claimant suffered from obstructive emphysema. He testified that 
both claimant's history of smoking and the environment in which 
claimant had worked would contribute to cause emphysema, but 
refused to state an opinion as to the degree to which either had 
contributed to the disease. Dr. Blenderman merely stated that 

,. 
,. 
to 
N 
l 
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his findings with regard to claimant uere consistent with a 25 
percent to 35 percent impairment of respiratory function as 
outlined 1n the Al1A Guide for Evaluation of Permanent Impairment. 
(Baanson Depos1t1on, pp. 4-26) 

James Cafaro, M.D., a pulmonary ~edic1ne specialist, examined 
claimant on a referral from Dr. Ba1rnson on September 24, 1979. 
Dr. Cafaro recalled that claimant had complaints of cxert1onal 
dyspnea, or shortness of breath while doing any activity. Dr. 
Cafaro test1f1cd that the history taken of claimant revealed 
that he had worked in an iron foundry !or over 20 years and had 
experienced shortness of breath for three years, wheezed with 
any exertion, and often coughed yellow sputum. The doctor 
understood claimant to smoke one pack of cigarettes daily at the 
time of the examination whereas he had previously smoked two or 
three packs daily. (Cafaro Dcp., pp. 4-7) 

Dr. Cafaro found no outward signs of abnormalities aur1ng 
his examination of claimant. Upon reviewing the pulmonary 
function tests run by Dr. Bairnson, however, Dr. Cafaro concluded 
that claimant suffers from moderate obstructive lung disease. 
The doctor believed claimant's lung disease to be primarly 
related to cigarette smoking, but refused to exclude the poss1-
b1lity of chronic bronchitis due to his work environment. 
(Cafaro Dep., pp. 6-8) Dr. Cafaro was questioned as to the 
degree of claimant's lung disease which might be attributable to 
his work environment: 

A. ~tll, there's no way to be absolutely sure how 
much was caused by each of these, but at least in 
studies, which a large number of peofle are examined 
that have 1ndustr1al exposure and smoke or don't 
smoke, it's usually felt that the amount of obstruc
tive lung disease that can be dttr1buted to the 
types of exposure that he had are probably small 
compared to the effect ot cigarette smoke on h1s 
lung function. (Calaro Oep., pp. 9-10) 

Dr. C~faro was also questioned as to claimant's prognosis: 

o. All right. Based upon what knowledge you have 
of this patient, what would you expect (or h1s 
prognosis? 

A. Is he still smoking? 

o. 1,dl, let me ask you this: Let's assume foe the 
moment that he has stopped smoking altogether. 
What would you expect foe a prognosis foe his 
cond It 1on? 

A. 1 would expect he probably would have some 
improvement in his chronic cough, and perhaps a 
little improvement in his dyspnea over a period of 
(our to six months, but over a prolonged period of 
time he should expect that his dyspnea probably 1s 
going to gradually get worse. 

o. All eight. And 1t this man did in fact continue 
to smoke a pack a day, approximately a pack o day, 
whdt would you ant1c1pate would be his prognosis 
under those circumstances? 

A. r would expect that he would have a more rapid 
deterioration ot h1s function and increase in his 
symptoms with time. (Cafaro Dt!p., p. 12) 

On ccoss-exam1not1on Dr. Cafaro stated that he believed 
claimant to suffer Crom both emphysema and chronic bronchitis. 
He indicated that claimant's work environment may have aggravated 
a lung condition CdU&ed by cigarette smoking, but refused to 
conclude that it had caused further permanent impairment without 
a better understanding of the conditions as they hod existed. 
Dr. Cafaro indicated that his opinions would remain consistent 
whether claimant hac smok~d one or three packs of cigarettes per 
day. (Cafaro Dep., pp. 15-28) 

Dr. Cafaro advised claimant to stop smoking and prescribed 
bronchod1latocc to improve his pulmonary function. Claimant 
Ca1leo to attend two additional appointments ac,anged by the 
Insurance carcie, with Cr. Caforo. (Cafaro Dep., pp. 10-12) 

Michael Deters, M.D., testified that he examined claimant 
for respiratory status ot lung diseuse. He stated that his 
exam1nat1on of claimant focused speci(1cally on respiratory 
function, with findings indicative of severe chronic obstructive 
lung disease. The history recorded by Dr. Deters indicated that 
claimant smoked one pock o( cigarettes per day, and had began to 
experience shortness ot breath and whce2ing upon exertion over 
the previous four to s1x years. Dr. Deters was aware that 
claimant . worked at a foundry and often cleaned furnacPs, and 
that claimant had been exposed to sulfur d1ox1de and asbestos 
during his years oC employment. (Deters Dep., pp. 4-7, 15-16) 

De. Deters test1(1ed that claimant became short of breath 
with audible whee2ing when asked to walk down a SO to 60 Coot 
hallway. lie also observed that claimant had d1fticulty climbing 
stairs and had to rest £everal times while redressing. De. 0<,ters 
stated that the cecordo of Dr. Ca(aro and Mayo Clinic (which 
analy2cd the pulmonary tests run by D,. Bairnson) were consistent 
with his own diagnosis 1n indicating that claimant suffers !rom 
obstructive lung d1teasP. (Deters Dep., pp. 8-18) 

Dr. Deter t~~t1f1cd that claimant's working cond1t10ns weru 
syn~rgistic with or agg,avators of underlying lung disease. He 
further testified that tobacco and cigarette smoking is the 
primary cause of obstructive lung dtsease, and that when a 
patient gets such disease there are permanent changes which 
quitting smoking will not reverse. Dr. Deters indicated that 
dust, cold, and humidity would all have an aggravating eliect on 
claimant's lung disease. (Deters Dep., pp. 22-24, 32) Ho was 
questioned as to the et{ect that working at the icon foundry had 
upon claimant's lung disease: 

Q. So are you telling me that his underlying lung 
disease was aggravuted by the foundry? 

A. Yes, I feel that it was. 

Q. To what degree, or are you 

A. 1 really can't say. 

o. Now that he is out of the foundry, 1s he any 
worse for being 1n there; are you saying that, or 
is the underlying lung disease that's causing his 
present problem? 

A. That I really can't say either, how much of one 
or the other. There 1s no way you have of measuring 
what percent of one may have aggravated the other. 
He still has h1s chronic obstructive lung disease, 
and_how much of the foundry wor k over this cumulative 
period of time made it that much worse or aggravated 
1t. 

O. Are you saying it d id to some degree? 

A. Uh-huh. 
(Deters Dep., pp. 45-46) 

The following ensued when Dr. Deters was asked about the 
degree of disability caused by claimant's obstructive lung 
disease: 

Q. All right. And, Doctor, did you make an 
est imate of disability based solely upon this 
severe chronic obstructive lung disease that 1s 
suffered by Mr. Adelmund regarding tha t cond1t1on? 

A. Yes. 

o. ~ould you ind icate what estimate of d1sab1l 1ty 
you have made? 

A. Oh, 50 to 70 percent, or greater than 50 
percent anyway. 

O. Now, is this a -- are you ta king into considera
tion the effect on his ability to work, or 1s this 
Just an 1mpa1rment rating? 

A. It's ability to do anything. It's based on 
what he can actually physically do. 

o. In the way of walking, such things as that? 

A. Right, uh-huh. 

o. But are you placing tha t as against the Job 
market? 

A. Yes. 

o. You're considering that, also? 

A. Right. 

o. Have you looked at the AHA Gu1des? 

A. Uh-huh. 

o. And how do they rate people with obstructive 
lung condition? 

A. This would be a Class 4 or greater than 50 
percent. 
(Cafaro Dep., pp. 17-18) 

APPLICABLE LAW 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an 1nJury on September 20, 1979 which 
arose out o! and in the course of his employment. McDowell v. 
Town of Clacksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

The claimant has the burden of proving by a preponderance of 
tho evidence that the injury of September 20, 1979 is causally 
related to the d1sab1lity on which he now bases his claim. 
Bod1sh v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boq,s, 236 Iowa 296, 18 N.W.2d 607 (1945) A 
possibility 1s insut ic1ent; a probab1l1ty 1s necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question of causal connection 1s essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d l67 (l960). 

How~vec, expect medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. Tne opinion of experts need notl5"e 
couched in dotin1te, positive or unequivocal language. Sondag v. 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974 )., However, the 
expert opinion may be accepted or rejected, in whole or 1n part, 
by the trie• ot fact. Id. at 907. Further, the weight to be 
given to such an opinion is for the finder o f fact, and that may 
be af(ected by the completeness of the premise given the e xpert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.w. ; 
867. See also Musselman, 261 Iowa 352, 154 N.W. 2d 128. 

An employee is not entitled to recover for t he results of a 
preexisting injury or disease b~t can recover for an aggravation 
thereof which resulted in the disability found to ex ist. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W. 2d 251 
( 1963); Yea1ec v. Firestone Tire, Rubber, Co., 253 Iowa 369, 
112 N.W.2d 99 (l96l); Ziegler v. United States Gypsum Co., 252 
Iowa 613, 106 N.W.2d 591 (1960). See also Bar~ v. Oler, 257 Iowa 
508 , 133 N.W.2d 704 (1965); Alm1uist v. Shenandoah Nurseries, 
218 Iowa 724, 254 N.W. 35 (1934 . 

The Iowa Supreme Court cites. apparently with approval, the 
C.J.S. statement that the aggravat ion should be material 1f it 
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is to be compensable. Yea~er, 253 Iowa 369, 112 N.W.2d 299; 100 C.J.S. 
Workmen's Compensation S55 (l7)a. 

"(T)o prove causation of an occupational disease, the 
claimant need only meet the two basic requirements imposed by 
the statutory definition of occupational disease •••• First, the 
disease must be causally related to the exposure to harmful 
conditions of the field of employment. Secondly, these condi
tions must be more prevalent 1n the employment concerned than in 
everyday life or 1n other occupations.• Mcspadden v. Big Ben 
Coal Co., 288 N.W.2d 181 (Iowa 1980). 

Iowa Code section 85A.7 provides, in part: 

The provisions of this chapter providing payment 
of workers' compenstion on account of occupational 
disease as defined and set out in this chapter, 
shall be subJect to the following limitations and 
exceptions: 

4. Where such occupational disease is aggravated 
by any other disease or infirmity not of itself 
compensable, or where disability or death results 
from any other cause not of itself compensable but 
is aggravated, prolonged or accelerated by such an 
occupational disease, and disability results such 
as to be compensable under the provisions of this 
chapter, the compensation payable shall be reduced 
and limited to such proportion only of the compensa
tion that would be payable if the occupational 
disease was the sole cause of the disability or 
death, as such occupational disease bears to all 
the causes of such disability or death. Such 
reduction or limitation In compensation shall be 
effected by reducing either the number of weekly 
payments or the amount of such payments as the 
industrial commissioner may determine is for the 
best interests of the claimant or claimants. 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in D1eder1ch v. Tri-City Ra1lwa~ Co., 219 Iowa 587, 
593, 258 N.W. 899, (1935) as follows: It is therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man.• 

Functional disability Is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he 1s fitted. 
Olson, 255 Iowa 1112, 1121, 125 N.W.2d 251,. 

ANALYSIS 

The greater weight of the evidence indicates that claimant 
suffers from obstructive lung disease caused primarily by 
smoking which has been heightened by the environment in which he 
worked. The ultimate issues on appeal and cross-appeal are the 
same -- whether the deputy properly determined that claimant 1s 
industrially disabled to the extent of 35 percent as a result of 
the effect his working environment had upon his obstructive lung 
disease. 

Defendants argue that the award of 35 percent industrial 
d1sab1l1ty was excessive in light of claimant's history of 
smoking and arthritis. While all three doctors who testified by 
depos1t1on agreed that the current status of claimant's lung 
disease had evolved as a combination of smoking and his work 
env1conment, none of the doctocs could determine to what degree 
each cause had contributed on an ind1v1dual basis. Both Dr. Cafaro 
and Or. Deters indicated that claimant's smoking was the primary 
cause of his lung disease. Dr. Oeters also indicated that most 
physical changes related to obstructive lung disease are irrevers
ible. The record appears to be void of medical evidence concerning 
functional 1mpa1rment to claimant caused by his arthritis. 
Taking into account all of the criteria used to determine 
industrial disability, including his lung disease, the deputy 
first determined claimant to be 90 percent Industrially disabled. 
In light of the absence of any medical testimony purporting to 
allocate the degree the lung disease caused by claimant's work 
environment, it was not unreasonable Cor the deputy to conclude 
that claimant is as much as 35 percent industrially disabled as 
a result of the aggravating effect which his work environment 
had upon his lung disease. 

Claimant argues, conversley, that he is entitled to an award 
for the entire extent of his industrial disability, and further, 
that he IS permanently and totally disabled. As was noted in 
the deputy's arbitration decision, Iowa Code section 85A.7(4) 
conte~plates an apportionment where a disease not otherwise 
compensable is aggravated or heightened by cond1t1ons of employ
ment. Claimant's obstructive lung disease, therefore, to the 
degree that it was caused by claimant's smoking habits, 1s not 
compensable. Under the evidence presented in this case, it was 
net unreasonable for the deputy to conclude that only 35 percent 
of the total finding of 90 percent 1ndust,ial disability was 
attributable to work related aggravation or heightening of 
claimant's obstructive lunq disease. 

FINDINGS OF FACT 

1. Claimant is 56 years old. 

2. Claimant has a sixth grade education. 

3. Claimant worked 34 years for defendant employer. 

4 . During the course of his employment, claimant has been 
exposed to excess levels of dust, smoke, and steam. 

5. Claimant smoked one pack of cigarettes per day from age 
16 to age 55. 

6. Claimant has contracted an obstructive lung disease. 

7. Claimant's lung disease is due 1n part to smoking and in 
part to his work environment. 

8. Claimant is unable to return to work because of his lung 
disease. 

9. Claimant has not found alternative employment. 

10. Claimant is 35 percent industrially disabled as a result 
of lung disease resulting from exposuce in his work environment. 

CONCLUSION OF LAW 

Claimant has sustained the burden of proving an industc1al 
disability of 35 percent as a result of an occupational disease 
to the extent that it was the result of his work environment. 

WBEREFORE, the deputy's decision filed September 30, 1982 is 
affirmed. 

THEREFOR£, it lS ordered: 

That defendants are to pay unto claimant one hundred seventy
five (175) weeks of pecman~nt pactial disability benefits 
starting on September 18, 1979. 

Accrued benetits are to be made 1n a l ump sum together with 
statutory interest at the rate of ten percent (10 \ ) per year 
pursuant to section 85.30, Code of Iowa, as amended. 

Costs are charged to defendants pursuant to Industrial 
Commissioner Rule 500- 4. 33. 

Signed and filed this 31st day of October, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA INDUSTRIAL COMM ISSIONER 

TERRY L. ALBERTSON and MICHAEL 
DIDRICKSON, 

Claimants, 

vs. 

I-29 COUNTRY DIESEL 

Employer, 

and 

GREAT WEST CASUALTY, 

Insurance Carrier, 
Defendants. 

FILE NOS. 7453 47 & 745349 

I'!TERIM 

D E C I S I O 11 

This ruling involves special appearances filed in each of 
the above entitled cases, the same having been consolidated for 
purposes of hearing. Through the special appearances the 
defendants allege that the Iowa Industrial Commissioner does not 
have jurisdiction of the subJect matter of these cases on the 
grounds that the claimants were not employed by the defendant, 
I-29 Country Diesel, or, alternatively, that if claimants were 
employed by I-29 Country Diesel that their employment was not 
localized in the State of Iowa. 

Hearing was held at the Pottawattamie County Courthouse in 
Council Bluffs, Iowa on April 13, 198 4 . The evidence at heacing 
consisted of the testimony of Lawrence Cene White, Richard 
Horst, Jr., and Michael Didrickson. Claimants and defendants 
each introduced exhibits which are part of the record at hearing. 

Lawrence Cene White testified that I-29 Country Diesel is a 
partnership in which the partner& are Clarence L. Werner and 
himself. He s ta ted that the partnership engages in the trucking 
business and that its primary function is to lease trucks, with 
drivers, to Werner Enterprises, a corporation owned and controlled 
by Clarence L. Werner, pursuant to a written agreement which 1s 
entitled Contractor Operating Agreement and was admitted into 
evidence as exhibit C. 

White testified that I-29 Country Diesel owns Kenworth 
tractors which it is purchasing under installment contract from 
Werner Enterprises but that I-29 owns no trailers. He stated 
that the business opened with seven tractors but that now it has 
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42. The business owns a shop building, two pickups and miscel
laneous tools and equipment which it uses in performing repair 
and maintenance work on the trucks. He stated that the shop 1s 
located near Bartlett, Iowa which 1s the only business location 
maintained by I-29. 

White stated that I-29 runs a newspaper ad to solicit 
drivers. He stated that when someone responds to the ad an 
application is made and submitted to Werner Enterprises. If the 
appropriate personnel at Werner Enterpr1ses find the applicant 
suitable then the applicant undergoes training and testing which 
is administered by Werner Enterprises' personnel. He stated 
that upon completion of the orientation, the driver is given a 
manual. 

White stated that once the driver is placed in a truck that 
he is dispatched through the Werner Enterprises' dispatcher. He 
stated that the driver cannot decline loads and that Werner 
Enterprises can discharge the driver. He stated that the actual 
supervisor for the driver is the dispatcher. The drivers are 
required to call the dispatcher each day and that they turn 
their log books into Werner Enterprises. If a driver drives too 
many hours he can be disciplined by the Werner Enterprises' 
safety director, Dick Horst. He stated that if a driver has a 
breakdown while on the road, they are instructed to call I-29 , 
but 1f there is a accident they are instructed to call Werner 
Enterprises. White stated that all provisions of exh1b1t c, the 
Contractor Operating Agreement, are not honored by the parties 
and that in particular, Werner Enterprises provides the workers' 
compensation insurance coverage for the drivers. White stated 
that I-29 pays the drivers their earnings which are based upon 
m1les traveled. He stated that I-29 withholds taxes as required 
by the various taxing authorities and pays the employer ' s 
contribution of FICA, FUTA and unemployment taxes. He stated 
that as a practical matter Werner Enterprises, through the 
process of dispatching, sets the days and hours of work for the 
drivers. White denied that the operating agreement, exhibit C, 
states that the drivers are to be considered employees of I-29. 
White confirmed that I-29 had prepared the originals of claimants' 
exhibits l and 2 which are Terry Albertson ' s W-2 Form for 1983 
and also his Form W-4. 

White stated that drivers sometimes bring the tractor back 
to the I-29 shop at Bartlett, Iowa for servicing. At other 
times drivers are required to have the tractor at the Werner 
Enterprises terminal or at home when 1t is not hauling a load. 

White testified that Werner Enterprises holds all operating 
authorities and that I-29 has none. 

White stated that exhibit C is a copy of the lease agreement 
for the truck which Albertson drove. He stated that all lease 
agreements are similar except for some of the provisions of the 
addendums. He also stated that I-29 leases trucks only to 
Werner Enterprises. 

White testified that he was acquainted with Terry Albertson 
before he applied for a Job. He stated that he took Albertson's 
application and sent 1t to Werner Enterprises. When it had been 
approved Albertson was sent to Werner Enterprises for orientation. 
He stated that Werner Enterprises determined that Albertson was 
1nexper1enced and that he was assigned to operate as a second 
driver in an I-29 truck. White stated that I-29 did not assign 
loads or check log books. 

White testified that Mike D1drickson had previously been 
employed by ~erner Enterprises before being assigned to I-29. 

Richard Horst, Jr., testified that he is the safety director 
for Werner Enterprises and has held such position since April, 
1979. 

He stated that Aerner Enterprises 1s an irregular route 
common and contract carrier trucking company. He stated that 
DOT and ICC require driver files to be maintained and that 
Werner Enterprises maintains those files on the drivers of I-29 
vehicles. He stated that Werner Enterprises presently has 425 
vehicles which 1t either owns or leases. 

Horst stated that all drivers are treated the same regardless 
of whether the truck they operate is owned by Werner Enterprises 
or leased from a contractor such as I-29. All drivers receive 
the same orientation on company procedures and all must pass the 
DOT written and driving tests which are administered by the 
witness or his assistants. Horst stated that if log book 
violations are made by 1-29 drivers, copies of the violations 
are noted by Werner Enterprises clerks and copies thereof are 
sent to I-29. He stated that if the violations continue, the 
driver 1s brought to Omaha for counseling by the witness or his 
assistant5 and 1f the problems continue the witness could 
terminate the driver. 

Borst clarified that I-29 drivers were actually hired by 
I-29 subJect to the driver meeting Werner Enterprises' standards. 
Horst stated that he could not actually discharge r-29 drivers, 
but that he could prohibit them from driving trucks leased to 
Werner Enterprises. Horst stated that Werner Enterprises has 
its own employee drivers who are employees in every sense of the 
word. He stated that Michael Didrickson had applied for employ
ment with Werner Enterprises but that no trucks were available 
at that time and that Didrickson was sent to I-29. Horst stated 
that Albertson and D1dr1ckson had not been on the Werner Enterprises' 
payroll. Horst stated that Gene White could also discharge I-29 
drivers. Horst testified that in hi~ opinion Terry Albertson 
was a Werner Enterprises employee. 

Michael Didrickson testified that he lives in York, Nebraska. 
He stated that he lived in towa a long time ago but has not 
resided there recently. 

ANALYSIS AND APPLICABLE LAW 

The allegations of the petitions are that the inJuries 
occurred outside the State of Iowa. In view of such, if subject 

matter jurisdiction exists it must arise under section 85.71 o f 
the Code of Iowa. There is no indication in the record of this 
case that Werner Enterprises could have required I-29 to accept 
a driver. While hiring was subject to what is stated in paragraph 
three of exhibit C, it appears that Wh ite did have hiring 
authority for I-29. From exhibit C and the testimony in general, 
it is clear that Werner Enterprises exercised a great deal of 
control over the day to day activities o f drivers. The authority 
for Werner to do so arises from e xhibit C. without an agreement 
similar to exhibit C, Werner Enterprises would have no inherent 
authority to control I-29's trucks and/or drivers. 

I-29 acted as an employer for purposes of taxes and unemploy
ment benefits. Although Werner Enterprises provided workers' 
compensation insurance coverage for the drivers, 1t is unclear 
whether it did so at its own expense or under paragraph 25 o f 
exhibit C. 

There are i nd ications in the record, such as exhibits P, c, 
K, O, P, O and R that claimants were cons1dered to be employees 
of Werner Enterprises. Exhibits 1, 2, C and E indicate that 
claimants were employees of t-29. The remaining exhibits 
provide little guidance on the issue. 

It appears that I-29 had the right of selection, subject to 
the driver meeting Werner's standards, the respons1b1lity for 
payment of wages, the ri3ht to discharge or terminate the 
relationship, the right to control the work and was the party 
held responsible as employer by Werner. It also appears that 
Werner, through the lease agreement, e xhibit C, also had the 
right to discipline the drivers and to prohibit them from 
operating trucks leased to Werner, which action is tantamount to 
the right to discharge, and that Werner would be held responsible 
by the persons to and for whom goods we re being delivered. It 
should be noted that whi le Werner controlled the day to day 
activities of the 1-29 drivers, it did so only by virtue of the 
agreement, exhibit C. Directing an employee to submit to the 
directives of another is one form o f exercising control over an 
employee. Either company could be held to be the employer under 
the standards of McClure v. Union et al, Counties, 188 N.W.2d 
283 (Iowa 1971). Claimants are not, however, parties to exhibit c. 

Persons performing work similar to that performed by claimants 
have been held to be employees of the company which directs the 
day to day loads and routes. Towers v. Watson Bros. Co., 229 
Iowa, 387 (1941) . Under similar factual circumstances 1t has 
also been held that the driver is an employee of the company 
which hired and paid h i m. Elliott v. Wilkinson, 248 Iowa 667 
(1957). 

Iowa has recognized that a person can have more than one 
employer. Beck v. Rounds, Iowa App. 332 N.W.2d 109 (1982). 
When it is considered that Clarence L. Werner plays an important 
role in both companies and that the companies operate in full 
cooperation with each other, application of the rule from Beck 
1s further indicated. --

FINDINGS or FACT 

I-29 Country Diesel has its principal and only fixed business 
location in the State of Iowa . Both claimants inquired about 
their employment at that place of business. It is clear that 
the contract of hire was made in the State of Iowa. Exhibit I 
confirms that claimants' employment was not principally located 
in any particular state. Although defendants contend that the 
employment was principally located in the State of Nebraska, it 
appears that claimants actually were present only briefly in the 
State of Nebraska. The very nature of over-the-road truck 
driving 1s that it 1s generally not localized 1n any state. No 
evidence was introduced regarding whether or not the Nebraska 
workers' compensation law would be applicable to claimants if 
they were held to be principally employed in Nebraska. 

Claimants were paid by I-29 as employees and treated as its 
employees for purposes of taxes. I-29 allowed Werner Enterprises 
to control the day to day activities of the drivers but had not 
suer ndered its right to do so itself. I-29 had the right to 
discharge drivers. I-29 and Werner Enterprises are influenced 
greatly by Clarence L. Werner and operate in cooperation with 
each other on a continuing basis. I-29 exercised control over 
its drivers by requiring them to submit to the directives issued 
by Werner Enterprises' personnel. 

CONCLUSIONS OF LAW 

IT IS THEREFORE FOUND AND CONCLUDED that claimants were 1n 
fact employees of I-29 Country Diesel at the time of their 
injuries. 

IT IS ALSO FOUND AND CONCLUDED that claimants, and each of 
them, were working under a contract of hire made in t he State of 
Iowa and that their employment with I-29 Country Diesel was not 
principally located 1n any state and that this agency has 
jurisdiction of both cases under Iowa Code section 85.71(2). 

IT IS ALSO FOUND AND CONCLUDED tnat claimant, Terry L. 
Albertson, is domiciled 1n this state and that his employer, 
I-29 Country Diesel, has a place of business in this state by 
virtue of which his employment was principally localized 1n this 
state and this agency has Jur1sdict1on of his case under Iowa 
Code section 85.71(1). 

ORDER 

IT IS ~HEREFORE ORDERED this agency has subject matter 
jurisdiction of the above entitl~d cases and that defendants' 
special appearance is hereby overruled . 

Signed and filed this 25th day of June, 1984. 

MICHAEL G. TRIER 
DEPUTY I NDUSTRIAL COIUIISSION£8 



REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 7 

II a T £ I A 11DU TRIAL t!IISI tR 

A t . All R!. I, 

.. , •• t. 
fll., II • 671906 ,,. 

A p F' £ ,. L 
A ti! ~ LICBT C IIPAMY. 

D t C a I 0 II 
Ca I yer, 
•lt lna"ud, 

O.t ant 

TATDICIIT or THC CAS£ 

lalaant appoala troa • revt•w-reop.nln9 d c:lalon ~ ~ rein 
lalaant wa a denied p"raenenl partial, heeling ~rlod and 

t ■p rary total dlaablllty benetltl. 

her• ord on •PP••I conalata or t~~ hearing transcript 
wh1 ntalna th t atlaony of clai ant, n.vld R. ~ Laughlin, 
••19 fabl~, and 11,,ry llel ■on1 clalaant'• exhibit■ 1 through 71 

d•lr ant•• ~•hlbltl A thrOU9h J1 defendant•• anawer to lnter
atorle•1 ano th• brlel ■ and tiling• of all partlea on ■ppeel. 

l&SCt 

w oth r clalaent I ■ ~ntltled to wor • ra' coap<,n■atlon 
Mneflta und r Ch•lter 8~A, Ced ot low■• 

JtVlt"W or TIit l:VICl:1' t 

Clai ■ant, • h waa £0 year• old ■ l the tlae of th~ hearing, 
t::.rn employed by d fendant a ■ an operating ahlft aupervlsor 
afpr • lmately 2 ye■ra. Clal■■nt'I poaltlon put hlD In 

■plet• ~•r9• of d•tendftnt•• Council Dlutl• plant during 
,. lat eight hOUI ahllt■ Hla prl ■ary ,.apcn■ lbllity vae to 
ver• e th• o~r■tlon of d f•nd■nt'• pG• r plent unit ■, h reinalter 

c•l•rred t •• Unit• 1, 2, •nel J. nit• 1 and 2 wrr• c:onntructed 
1 19~> •nd 11~8 r••i~ctlv ly and are loc:at d ~O leet apart 
within the•••• building, Unit ) wa■ con■truc:tlld in 1~1ti end la 
I ated in• •~p■ ret bUllding. fTrenac:rlpl, FP• 9•10, 24-26) 

TTI• pl,~•• genrr■ tor ■, and other coa.pQnrnll which coaprl■c 
It• I allO J w•r• lnaul■ted with• lay I ot aabeatoa at the 
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ot t~e l•cllitloa. (Tr., pp. 55-61) 

Thoaaa C. Tlnataon, M • D. , an intHnal and pulmonary ■cdlclnc 
■pc,chlf ■t, te■ tlllod that he •• '- claiunt on October 12 and I l, 
1979 end •1•ln on F~bruary 9, ueo. ou, 1ng • d,po■ ltlon tal,.H, 
/'lay 18, 1982 Dr. Tlnataan teatltled •• to the reaults of hi• 
c a a11lnat1ona o l c:lalmant1 

A. My lapreaalon wa■ ■ t that tlao that hr had• 
p■ at hl ■tory o( elnua dleea1e and nasal polypa and 
that he had nathmatlc bronchitlG •• • rr■ult of 
that hlato1lcol f inding and cigarette aaa\ lng and 
that lt was ay c:l1n1c:al lapre■ a1on that he waa 
alldly depre■eod •t th•t tlae and I thought that 
might be th~ r0ault of a rodlcation he ~• • te•lng 
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• ·ray, whic:h In rotro■pec:t had been obnoraal l or • 
long period of tiae, It'• ay initial l ■preaalon 
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It wa■n't generator ■ but oqulparnt in •lec:trlc:al 
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Q. IS there anything 1n the future which Ron 
Andersen, as a result of this condition, could 
expect? 

A. As a general rule, the pleural problems, the 
plaques and pleural effusions are usually relatively 
asymptomat,c. 

The pulmonary fibrosis or scarring process that 
goes on in the lungs can become progressive with 
continued exposure to asbestos and 1n anyone 
exposed to asbestos, the concern is for the poss1bll1ty 
of development of cancer, either of the pleural 
space in the form of mesothelioma or in the lung in 
the form of bronchiogenic carcinoma. 

There is also abdominal cavity tumors, some 
other types of tumors, but they are statistically 
less of a problem than In the chest cavity. 

Q. So when we're talking about Ron Andersen's 
cond1t1on, he has no functional disability right at 
this time; Is that correct, or at the time that you 
saw him? 

A. That was my best Judgment. Probably secondary 
to his c1garett~ smoking, but I felt that this 
impairment or this abnormality was not related to 
the asbestos. 

Q. But, nevertheless, after your examination, it 
was your recommendation that he not be allowed to 
work or be exposed to asbestos; Is that also 
correct? 

A. I think my recomn,endation was that he modify 
or, if possible, for his work situation to be 
modified so that he did not have continued asbestos 
exposure. 
( Randall D<!p., pp. 9-11) 

Dr. Hanson indicated that OSHA guidelines would be acceptable 
as determinative of whether it would be advisable for claimant 
to work in an environment containing asbestos. (Hanson Oep., pp. 
11-12) In a March 9, 1982 letter addressed to defendant's 
counsel, Dr. Hanson wrote: 

I am responding to your two recent questions 
regarding Mr. Ronald K. Anderson (sic). 

1. Was Mc. Anderson (sic) lnjur1ously exposed 
to asbestos at the Council Bluffs power plant? 

I have reviewed the levels of asbestos found at 
the Council Bluffs plant In 1981 and {Ind them to 
be well within the OSHA guidelines. If It is 
cct~blished thot He. Andeceon (aic) ~o• pcev1ouely 
exposed to s1gnlf1cant asbestos prior to his 
~mployment by Iowa Power and 1f the levels at the 
Council Bluffs plant have always been within the 
range found 1n 1981, I feel 1t would be extre111ely 
unlikely that he was injuriously exposed to asbestos 
at th, Council Bluffs plant. 

2. Does the current asbestos level In the 
Council Bluffs plant constitute s1gn1f1cant continued 
exposure to asbPstos? 

My answer 1s that since there 1s a latent period 
for asbestos exposure and unce the lt•vels In the 
Council Bluffs plant ace quite low, I should not 
think that continued exposure to the current levels 
would constitute a slgnif1cant hazard to the 
patient. (Def. tx. 0) 

APPLICABLE !,AW 

Iowa Code section 8SA.l provides: "This chapter shall be 
Known and referred to as the 'Iowa Occupational Disease Law'. 

Iowa Code section 8SA.4 provides: 

Disablement as that term Is used ,n this chapter 
Is the event or condition whP.re an employee becomes 
actually incapacitated (com performing his wo,k or 
from earning equal wages in other suitable employ
ment bccau•e of an occupational disease as defined 
1n this chapter 1n the last occupation In which 
ouch ~mployee ls injuriously exposed to tho hazards 
of such disease. 

Iowa Code section 8SA.8 provides: 

Occupational diseases shall be only those 
diseases which arise out of and In the course of 
the employee's employment. Such diseases shall 
have a direct causal connection with the employment 
and must have followed as a natural ,ncldent 
thereto from Injurious exposure occasioned by the 
nature of the employment. such disease must be 
incidental to the char~ctcr of the business, 
occupation or process In which the employee was 
employed and not Independent of the employment. 
Such disease need not have been foreseen or expected 
but after its contraction it must appear to hove 
had Its origin in a risk connected with the employ
ment and to have resulted from that source as on 
incident and rational consequence. A disease which 
follows Crom a hazard to which an employee has or 
would have been equally exposed outside of said 
occupation !a not compensable as an occupational 
disease. 

" (T)o prove causation of an occupational disease, the 
claimant need only meet the two basic requirements imposed by 

the statutory definition of occupational disease, given 1n 
section 8SA.8. First, the disease must be causally related to 
the exposure to harmful conditions of the field of employment •••. 
Secondly, those harmful conditions must be moe prevalent 1n the • 
emploYJ!lent concerned than in everyday life or in other occupations. 
HcSpadden v. 819 Ben Coal Co., 288 N.W.2d 181 (Iowa 1980). 

ANALYSIS 

The sole issue on appeal 1s whether claimant is entitled to 
workers' compensation benefits under chapter 85A, Code of Iowa. 
The testimony contained in the record from Dr. Tinstman and Dr. 
Hanson clearly indicates that claimant developed a condition of 
asbestosis as a result of working in the environment of defendant's 
plant for 29 years. In addition, 1t appears that the level of 
asbestos to which claimant was exposed during most of the years 
he worked for defendant was greater than would be found at most 
other occupations or In everyday life. As such, claimant has . 
sustained the burden of proving that he suffers from an occupationa 
diSease. 

The fact that claimant has met the burden of proving an 
occupational disease as a result of his employment, however, is 
not sufficient basis for an award of workers' compensat1on. 
Claimant must also prove that he 1s disabled as a result of his 
occupational disease. Disablement, as defined 1n Iowa Code 
section 8SA.4 refers to the event or condition where claimant 1s 
either incapacitated fcom pertorm1ng his work or from earning 
equal wages 1n other suitable employment because of the occupa
tional disease. Claimant has failed to demonstrate either. 

No evidence whatsoever has been produced to 1nd1cate that 
claimant was, or is, 1ncapac1tated from performing his work as 
an operating shift supervisor due to his cond1t1on of asbestosis. 
Both Dr. Tinstman and Or. Hanson test1f1ed that cla1~~nt had no 
tunctional 1mpa1rment due to asbestosis. Or. Hanson indicated 
that claimant's condition should remain asymptomatic evpn 1f he 
works ,n areas where asbestos 1s present, as long as the level 
does not raise above OSHA standards. Defendant implemented 
precautionary measures 1n 1980 to lower the levels of asbestos 
1n Units land 2 to below OSHA levels, apparently with success. 
Cla1111ant testified that his symptoms while off work from March 
of 1980 until Harch of 1981 where dizziness, chest pains, and 
shortness of breath, He admitted, however, that no doctor had 
expressly related his symptoms to his cond1t1on of asbestosis. 
Both Dr. Tinstman and Dr. Hanson suggested that the physical 
problems claimant was having were related to other problems, 
spec1f1cally cigarette smoking. If claimant, indeed, was 
Incapacitated at any time from performing his work as an operating 
shift supervisor, such incapac1tat1on appears not to have been 
due to his condition of asbestosis. 

Claimant has also failed to prove that he cannot earn equal 
wages in other suitable e111ployment. The only evidence offered 
by claimant concerning a reduction of earning capacity 1s the 
d,screpancy in h1s earnings as a technician and as a operating 
shift supervisor. Taking claimant's testimony as a whole, it 1s 
not unco~oon~blc to conclude that the rcoeon for claimont's 
acc~ptance of the lower paying techn1c1an job was due not to his 
condition of asbestos, but to dislike of the added responsibility 
of managing Unit 3 in add1t1on to Units land 2. Unit 3 became 
operational within a year before the time that claimant first 
began missing woe•. Claimant test1f1ed that he wanted nothing 
to do with Unit 3, and asked on a daily basis that his duties as 
an operating shift supervisor exclude management of that unit. 
The greater weight of the evidence indicates that claimant's 
loss of earnings are due to an unwillingness on his part 
to work with Unit 3 and medical problems unrelated to his 
condition of asbestosis. 

FINDINGS Of' FACT 

I. Claimant has been an employee ot Iowa Power , Light 
Company tor 29 years. 

2. Cla1munt worked as an operating shift supervisor until 
March of 1980. 

J. Claimant came into contact with excessive levels of 
asbestos on many occ~s1ons during the years he hhs worked for 
Iowa Power. 

4. Claimant is a smokct. 

S. Claimant's exposure to asbestos while wor,1ng fo, 
defendant resulted ,n a condition of asb~stosls. 

6. Claimant has no tunct1onal impairment as a result of his 
asbestosis. 

7. Claimant has physical problems due to his smoking. 

8. Iowa Power h3S taken steps to assure that asbestos 
levels 1n Its Council Bluffs plant meet OSHA standards. 

9. Any Incapacity of cldimant to perform as an operating 
shift supervisor was and Is due to physical ailments unrelated 
to asbestosis. 

10. Claimant 6~1tched )Oba to become a technician at a lower 
rate of poy. 

11. Claimant's change of Jobs resulted from physical ailments 
unrelated to his asbestos and because of unwillingness to take 
on additional responsib1l1t1es as an operating shift supervisor. 

12. Claimant's earning capacity has not diminished as a 
result of his asbestosis. 

CONCLUSIONS OF !,AW 

Claimant has sustained the burden of proving that he has an 
occupational disease as an result of his employment. 

Claimant has failed to prove disability as a result of h1s 
occupational disease. 
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WHEREFORE, the deputy's arbitration decision is affirmed. 

THEREFORE, claimant 1s not ent1tled to any permanent partial, 
healing period or temporary total disability benefits as a 
result of his occupational disease. 

Defendant is to reimburse claimant fifty-five dollars 1$55) 
for his bill with Dr. Tinstman. 

Costs of the arbitration decision are taxed to the defendant. 
The costs of the appeal are taxed to claimant. 

Signed and filed this )9th day of October, 1983. 

Appealed to District Court; 
Affirmed ROBERT C. LANDESS 

INDUSTRIAL COMMISSIONER 

BeFORE THE IO~A INDUSTRIAL COMMISSIONER 

HAZEL MAXINE ANDERSON, 

Claimant, 
File !lo. 656346 

A P P E A L 
vs. 

D E C I S I O II 
WOOD~ARD Sl'ArE 
HOSPlTAL-SCHOOL, 

Employer, 

and 

STATE OF I~MA, 

Insurance Carrier, 
Defendants. 

By order of the 1ndustrial commissioner filed January 23, 
1984 the undersigned deputy industrial commissioner has been 
appo1nted under the provisions of S86.3, Code of Iowa, to issue 
the final agency decision on appeal in this matter. Defendants 
appeal from an adverse review-reopening decision. 

rhe record consists of the transcript of the hearing; 
claimant's exhibits 1 t hrough 13, inclusive; and defendants' 
exhibits A through J, inclusive, all of which evidence was 
considered in reaching this final agency decision. 

rhe outcome of this final agency decision will be the same 
as that reached by the review-reopening decision. 

Issues 

The hearing deputy ordered defendants to pay permanent 
partial disability of JO percent of the body as a whole, or 150 
weeks, at the rate of $119.70 per week and to pay for claimant's 
ad~ission to a pain center. 

Defendants state the issue thus: "The Deputy Commissioner"s 
find,ng that the claimant is per~anently and partially disabled 
1s not supported by substanti3l evidence or by the record when 
•11ew'!d as 3 whole and 19 erroneous as a matter of lav. • 

Claimant states the issues thus: 

I. The Deputy Com1111ss1oner's finding that 
claimant 1a permanently and partially disabled 1s 
supported by substantial evidence 1n the record. 

II. The Deputy Industrial Cotlllllissioner, and the 
Industrial Commissioner upon this review, may 
properly consider the harassment and probable 
termination of ~rs. Anderson in reaching their 
decision. 

111. The Deputy Industrial Commissioner may 
properly consider what effect future termination by 
the employer will have on the degree of industrial 
disab1l1ty of the employee. 

REVIEri OF THE eVIDENCE 

The rec1tat1on of the evidence in the review-reopening 
decls1on 1s suff1c1ent and under the c1rcumstances adopted and 
vtll not be setout herein. • 

APPLICABLE LAW 

The applicable law 1n the reviev-reopenlng decision 1s 
adopted and expanded to include the following: 

"The Incident or activity need not be the sole proximate 
cause, 1f the 1n3ury 1s directly traceable to it.• Holmes v. 
Bruce Hotor freight, Inc., 215 N.W.2d 296, 297 (Iowa 19741; 
Langford v. kellar Excavating, Gradtng, Inc., 191 N.W.2d 667 
( lO,ta 1971 I. 

"A cause is prox ,mate if it is a substantial factor in 
bringing about the result. • Blacksmith v~ All-American, Inc., 
290 N.W.2d 348, 354 (Iowa 1980). 

ANI\LYSIS 

Defendants ' argument concerning 1ts only brief point can 
actually be divided into two parts: (1) The question of causal 
relationship and (2) The extent of industrial disab1l1ty. 

With respect to the issue of causal relationship, the most 
probative evidence 1s that of Hark Brodersen, H.D., an orthopedic 
surgeon, who states 1n a letter of December 9, 1982: "In my 
opinion the impa1tment stated in the report of November 23, 
1982, I believe to be causally related to the 1nJury_ that she 
sustained at work on January 8, 1980 , based on her history. The 
restrictions given are also as a result of this inJury.• Otherwise, 
there 1s nothing in the record from which one would draw an 
inference that claimant's low back cond1tion was unconnected to 
her fall of January 8, 1980. Defendants argue of course that, 
at the time of the fall, her version of the incident did not 
mention a back problem. However, the r eport . hich she filled 
out in her own handwriting said as follows: "Max ine Anderson 
fell while moving beds on waxed floor hit door and bed with arms 
and back Tuesday afternoon at 2:30 .... • (emphasis added) 

It is true, of course, that claimant is overweight and that 
her back has a hyperlordosis both of which contribute to her 
back difficulties. However, the above evidence, as well as much 
other evidence recited by the hearing deputy, points to the 
conclusion that the fall was at least a substantial factor in 
causing claimant's low back impairment. 

Defendants argue that claimant, being a high school graduate, 
"would seem to show an excellent ab1l1ty to learn and perform in 
a work environment.• (Defendants' brief, 11) Actually, as the 
rev1ew-reopenin3 dec1s1on found, claimant has a low intellec~ual 
capacity which actually restricts her employab1l1ty •. Oth~rw1se, 
the review-reopening decision covered tne points of 1ndustr1al 
disability and analyzed them correctly. That analysis is 
adopted. 

It 1s clear from the briefs that feelings run high in this 
case. Claimant has apparently formed the belief that defendants 
vill eventually discharge her, and in that respect , the hearing 
deputy remarked: " If defendants terminate claimant or keep her 
for an extended period of time on leave without pay, claimant ' s 
industrial disability will have to be increased." Defendants 
take exception to this remark as being a prejudgment of a case 
not yet matured. It 1s clear that the hearing deputy did not 
include the possible discharge as an element of industrial 
disability; rather he left it for a future determination, a 
determination which of course would not be bound by any past 
decision. The remark is taken to be simply dictum. 

Finally, defendants do not appeal the order to send claimant 
to the Mercy Pain Center in Des Moines. Therefore, the findings 
with respect to that issue will be retained, as wall all the 
other find1ngs of fact and conclusions of law as well as the 
order. 

FINDINGS OP PACT AND CONCLUSIONS OF LAw 

Finding l. On January 8, 1980, claimant received an inJury 
arising out of and in the course of her employment with defendant 
employer. 

Pindinq___l_~ As a result of that injury claimant aggravated a 
prior unknown back condition. 

F1nd1n1 3. As a result of the January 8, 1980 injury, claimant 
has a unctional 1mpa1rment of 10 percent. 

Finding 4. Claimant was 39 years old at the time of the hearing 
and is a high school graduate. 

Fi nding 5. Claimant has worked on an assembly line at a manufacturing 
company, sorted corn, helped take care of senior citizens, and 
worked as a nurse's aide. 

Finding 6. Claimant started working for defendant employer in 
l976 in the clothing department. 

Fin~ing 7. Claimant started working in housekeeping in 1978. 

Findin'l..!.,_ Claimant has returned to the position she had held at 
the time of her injury but has been having difficulty performing 
some of the Job requirements. 

Finding 9. Claimant Is highly motivated. 

Finding 10. Claimant has low intellectual ability. 

Conclusion A. Claimant has met her burden in proving her back 
problems are causally connected to her injury on January 8, 1980. 

Conclusion B. Claimant has met her burden 1n proving she has a 
permanent partial disability of 30 percent as a result of her 
injury, 

Finding 11. The evidence ind1cates that claimant may benefit 
from treatment at a pain center. 

Finding 12. Claimant wishes to go to a pain center. 

Finding 13. Defendants realize that claimant may benefit by 
treatment at a pain center. 

Pinding 14. Defendants feel that claimant should pay for any 
treat.11ent at a pain center. 

Conclusion C. Claimant has ■et her burden in proving that 
treatment at a pain center Is reasonable. 

V, 
~ 

) ... ,, 

.. 
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THEREFORE, de f endants are to pay unto c l aimant one hundred 
fifty (150) weeks of permanent partial dLsability benefits at a 
r ate of one hundred nineteen and 70/100 dollars ($119.70) per 
week. 

Defendants are to be given credit for any permanent partial 
disability benefi t s previously paid. 

Acc r ued benef i ts are to be made in a lump sum together with 
statutory interest a t the rate of ten (10) percent per year from 
September 19, 1983. 

Defendants are to pay for claimant to go t o Hercy Pain 
Center. 

Defendants are to reimburse claimant eighty-nine and 50/100 
dollars ($89.50) for dr ugs. 

Costs a re taxed to defendants pursuant to Industrial Commissioner 
Rule 500-4. 33. 

Defendants shall file a final repor t upon payment of this 
award. 

Signed and filed at Des Moines, Iowa this 26th day of March, 
1984. 

BARRY HORANVlLLE 
DEPUTY I NDUSTRIAL COMMISSIONER 

BEFORE TBE IO~A INDUSrRIAL COHHISSIONER 

LEANNE ANDERSON, 

ClaLmant, 

vs. 

ATKINSON'S FOUR SEASONS, 

Employer, 

and 

UNITED FIRE & CASUALTY 
COHPANY, 

Insurance Carrier, 
De fend ants. 

F1le No. 722211 

A R 8 I T R A T I O N 

D E C I S I O ;1 

-----------------------------------
INTRODUCTION 

This is a proceeding in arbitration brought by Leanne 
Anderson, claimant , against Atkinson's Four Seasons, employer, 
and United Fire, Casualty Company, insurance carrier, defendants, 
to recover benefits under the Iowa Workers' Compensation Act for 
an injury allegedly arising out of and in the course of her 
employment on February 4 , 1981. It came on for hearing on May 
17, 1984 at the Cerro Gordo County Courthouse in Mason City, 
Iowa. It was considered fully submitted at that time. 

The industrial commissioner's file shows a first report of 
injury filed February 14, 1984. No other filings have been made. 

At the time of hearing the parties stipulated to a gross 
wage of $88. 4 3 per week and to a marital status of married with 
two exemptions. Defendants acknowledged fairness of the medical 
expenses In claimant's exhibits land 2. 

The record in this matter consists of the testimony of 
claimant, Patricia Sackville, Ed Anderson, Terry Hendricks, 
Janet Hendricks, and Hike Atkinson: claimant ' s exhibit l, a bill 
from Keit., J. Hansen, 0.0., and Steven E. Hart, o.O.: claimant's 
exhibit 2, a bill from Park Clinic; claimant ' s exhibit 3, a 
series of medical records: claimant's exhibit 4, a letter from R. 
Bruce Trimble, ~.o., dated Hay 14 , 1984 ; defendants' exhLbit A, 
a letter and records from N. K. Pandeya, o.o., dated June 13, 
1983; and defendants' exhibit B, the deposition of or. Pandeya. 

ISSUES 

The issues in this matter are whether or not claimant had an 
inJury arising out of and in the course o( her employment: 
whether or not there is~ causal relationship between claimant ' s 
injury and any disability she now may have; and whether or not 
she 1s entitled to permanent partial disability benefits. 

STATEHENT OF THB CASE 

Twenty-six year old married claimant, a college graduate 
with a degree in home economics, who currently i s wor k ing as a 
sel f -employed seamstress, testified to starting wor k for defendant 
in November of 1979 as a sales clerk. At that time she worked 
p r imarily on the main floor in women ' s wear. She occasionally 
worked in t he basement departmen t s, an~ she had no probl ems i n 

doing so. She was off from ~ay o f 19 80 until July of 1980. 
dhen she returned she worked f or minimum wage on a rotat1ng-type 
schedule. Prom November to Februar y o f 1981 she wor ked nearly 
full time. 

In September or October of 1980 she was trans ferred to the 
b,sement where she spent f rom 80 to 85 percent o f her time with 
duties includin3 waiting on c~stomers, doing inventor y and 
stock ing shelves. rhe basement departments tncluded the k itchen 
an1 bath shops as well as fabric and notions . In addit1on to a 
selling area, the basement contained a stock room and receivLng 
area. There was carpet in some ,reas of the basement. The 
floor in the k itchen section, 1n the stock room and in the 
receiving area was cement. The company was going to pur:hase a 
new furnace to heat the bas~ment. Cla1mant estimated the 
basement temperature at between 40 and 45• at the time of 
hearing. At the time of her depositLon her estimate w,s 45 to 
55°. rhere was carpet in some areas of the basement. The floor 
in the kitchen section and tn the stock room and unlo>din~ areas 
was cement. 5he wore long underwe~r, a shirt, s w~atec and an 
01?rsweater oc bl1zer. Sh~ wore heavier socks and sometimes 
boots. 

Claimant observed that her feet became cold all the time, 
constintly itched and burned and were red and swollen. Several 
of her toes blistered. She noted that all of her Jo1nts became 
cold an1 stiff. 

On February 4 , 1981 she told store owner Mike ~tkinson that 
she was no longer able to tolerate the conditions. She asked 
when the new furnace would be coming. She informed Atk tnson 
that she was gotng to the do:tor because of problems with her 
feet being cold which she attrtbuted to the chilly conditions in 
the store's b>sement. She re~uested that her medical bills b~ 
covered . She also confronted Atkinson about providing a space 
heater. She recalled that Atkinson had told her that she could 
work upstairs. He spoke wtth her the following Monday and asked 
her to come in the nex t day •t which time her employment was 
termin3ted. 

She had not sought medical treatment until the ti11e she left 
her Job. She saw Ors. Ransen and Hart 1n Hampton, who sent her 
to or. Trimble, a specialist, who told her to stay out of the 
co l:i. 

Claimant asserted that before she w~nt to work for defendant 
employer she was 1n good health and h1d no problems wtth the 
cold. She had not sought treatment for cold exposure. She 
recalled dressing for w1nter weather and going instde if she got 
chilly. Activities in which she eng,ged included snown1obiling, 
sledding, hunting and ice fishin3. She was a drum maJorette and 
participated 1n outdoor sports. ~hen she was in college, she 
walked to and from classes. She attende1 football games with 
her spouse who is a coach. She denied any occasion during her 
college years on which her feet were ex tremely chilled. Claimant 
recalled injuring her heel \n April of 1980 ~nd having surgery 
on September 18, 1980. She was unsure whether or not or. Pandeya 
who performed the operatton h>d told her she could have a 
sensit i vity to cold, bu t she thought tt was possible in the area 
of her scar. She asserted that the cold sensttivity 1s present 
in her toes and not in her heel where the surgery took place. 

Claimant claimed that she continues to have trouble with her 
feet in that they StLll get red, burn and itch. ~oing from a 
car to a building can produce symptoms. She wears battery 
operated socks, snowmobile boots and sometimes moon boots to 
protect her feet. Going from shoes to boots also may cause 
trouble for her. 

She clatmed that she is unable to go out as she would like. 
She recounted the trip to an out-of-town basketball game. She 
went from her house to a van, made the trip , and went from the 
van to the building. curing the first game her feet burned and 
itched. She spent the time of the second game 1n the locker 
room with her feet elevated. She no longer part1cipates in 
snowmo~iling. She does not have difficulty in the summer unless 
she undergoes a sudden change in temperature. She estimated 
that her problems begin when she 1s e xposed for an e xtended 
period to an outdoor temperature of so•. 

She admitted that her condition does not interfere with her 
seamstress work at home. It does, however, preclude her go1ng 
out in the wintert1me to pick up work that needs to be repaired 
or to deliver things that have been completed. 

Cl1imant testif1ed that she has 1ncurred medical expenses 
due to treatment for her feet. Her physicians have advised her 
to stay out of the cold, to keep her home warmer, to keep a 
constant body temperature and to have periodtc testing of her 
condition. She last visited the doc t or in November of 1982. 

Claimant acknowledged that she ma kes more money as a seamstress 
than she did when she was work i ng with defendant employer. 

Ed Anderson , claimant's spouse o f four years who has known 
her since March of 1979 , recalled that 1n the fall and win t er of 
1979-1980 the t wo of them attended college games , went sledding 
and took long car trips. Claimant helped him with h i s coaching 
duties in football and basketball by riding the bus as a chaperone. 

He said that claimant began complaining when she was 11oved 
to the basement at the store. Hore specifically , she complained 
of the cold. Anderson found her unable to be out for very long 
and he noted that her feet were constantly cold with inflammation, 
swelling, itching and blistering on her toes. He den i ed that 
claimant made any complaints 1n the heel area. 

As to claimant's condition since the winter of 1981, he sa id 
that cla 1mant does not go out as much as before, that she uses 
e xtra clothing, that she has stopped attending football games , 
and that he does p i c kup and delivery work for her when it is 
cold. 
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Patrici~ A. Sackville, who 1s currently a radio announcer 
and sales person, testified to working for defendant employer 
for seven years as a sales clerk and buyer. She 1lso did 
adv3rtis1n9 and had management responsib1lit1es when the store 
owners we r e ,way. She worked with claimant in 1980 and she was 
familiar with the conditions in the bas~ment at that time both 
from talking with cla imant and from working there herself. 

As sackv1lle recollected, the cold started in the ~id1le of 
October and continued until Pebru,ry when the furnace was fixed. 
She estimated the temperature at from 40 to 45°--3 temperature 
at which her hands and body became chilled. She stated thdt 
claimant wore heavy socks , boots, a blazer and sweater and came 
upstairs to get warm. 

The witness overheard claimant's conversation with Atkinson 
in Febucacy and she agreed with claimant's version. 

recry Hendricks, claimant's 28-year-old brother who lived 
with claimant as a member of the family until 1977 ac~uiesced in 
claimant's listing as to thei r winter activities. He also said 
that claimant walked to school. ?he two of them had the same 
abili t y to stay outdoors ,nd she manifested no unusual sensitivity 
to the cold. Hendricks was aware of claimant's continuing 
wintertime pleasures without problems and of her walking to 
class when she commenced college. 

He 
1980. 
1981. 
l onger 

first learned of her foot 1ifficulties in the winter of 
He saw redness and blisters on her toes in February of 
The witness stated that claimant has told him she is no 
able to do the things she once d i d. 

Janet Hendricks, claimant's mother who spends six months of 
the year in claimant's town, described claimant as an active 
child who enJoyed the outdoors and participated with the f1mily 
in winter sports. No cold sensitivity was evidenced. Hen1cicks 
f irst became aware of the t rouble with her daughter's feet in 
the fall of 1980 when claimant began crying with pain, itching 
and burning in her feet. She observed that claimant's toes 
s welled and that she had purple blisters on both feet. She 
tried to get claimant to seek medical help. 

The witness did not disagree with Anderson's testimony of 
claimant's having •not too many• problems since she left the 
store; however, she said that claimant still has symptoms in the 
cold, and therefore, she avoids the cold. 

~ike Atkinson, owner of defendant employee, acknowledged 
th~t the store's basement was cold in the winter of 1980 and 
that there was a problem with the furnace which was not discovered 
until mid to late Nove~er because heat was being provided by 
another unit in the mild fall. A new furnace was ordered in 
early December, but apparently because many people were changing 
to gas heat, it did not arr i ve until February at which time 
installation was star t ed. 

He remembered the si t uation on February 4 , 1981 
"?he air temperature 1n the basement was 50 to 55°. 
complained about being cold . She asked foe a space 
did not speak of her feet. He told her the furnace 
installed that day and the furnace people came. 

as follows: 
Claimant 

heater. She 
was to be 

,tkinson said that he has seen claimant around town most 
recently out in sixty degree temperature wearing s3ndals oc 
sneakers. In January of 1983 he saw claimant at a dance in a 
metal building with a concrete floor. She was wearing open-toed 
shoes; and although he did not se~ her dancing, she seemed to 
have no problems. Re acknowledged that he did not know how she 
got to the dance, where she was dropped off oc what she had on 
her feet when she arrived. 

Goods to replenish the store's stock ace unloaded upstairs 
and then m~ved to the basement meaning that there is no dock 
door to the outsid~ at the basement level. 

The witness described Sackville as a good employee, but he 
denied being told by her that claimant was having trouble with 
the cold. H-, 4greed that another employee who had complained of 
the cold had been moved to the upstairs; however, that move ~as 
done to ut1l1ze claim4nt's expertise with the basement stock and 
more particularly with the fabric. 

~irm1lendu K. Pandeya, D.O., plastic surgeon, first saw 
claimant on July 14, 1980 and examined a deformity and scar 
form1t1on in the eight heel area back of the ach1lles tendon. 
Jn September 18, 1980 claimant underwent a scar revision of the 
right heel using a skin graft from the eight buttocks. The 
pathology report shows submission of an ellipse of skin 2.2 x 1.2 
x 0.2 cm. and two 1ccegulac shaped portions aggregating to 2.5 x 
l x 0.2 cm. Claimant's followup care was done by Keith L. aansen, 
D .o. 

De. Pandeya said that the tissue at the surgery site would 
le,ve an unpredictable and unusual behavior pattern. ~ore 
specifically, he said thlt the area could become extremely red 
and hot in warm temperatures oc could have abnormal feelings 1n 
cold temperatures. The doctor believed that it would be consistent 
for claimant in the winter of 1980-1981 to complain of coldness 
1n the feet and that the sensitivity would continue ov-,r claimant's 
lifetime. 

~otes from or. Hansen show claimant was se2n on February S, 
1981 with complaints of he~ feet being cold and tender after 
~oc~ing on a concrete floor Jith no heat. The physician observed 
th~t the second and third digits of both feet were cold to touch. 
Re also recorded redness, tenderness and swelling. 

Cla1aant returned on February 7, 1981 to see Steven&. Bart, 
D.O., to assert pain 1n the medial three toes on the left and 
the middle toes on the eight. She had burning and itching. 
There ~as er)theaa of the second and third toes on both feet. 
Claiaant was given vitamin E and refereed to R. Bruce Trimble, H.D., 
who recoamended testing. A serum protein electrophoresis, 
cyroglobulin, R.A. latex, ANA, ~B• and T4 were done. The only 
abn0raal1ty which was viewed as a nocaal variant ln light of a 
nocaal sediaentation rate vas polyclonal hypergammapathy. 

Dr. Bart's assessment as of February 25, 1981 #as Raynaud's 
disease. Claimant was advised to avoid e xcessive heat oc cold. 
In a report dated Apr il 7 , 1981 De . Hart answered that claimant ' s 
inJucy would resul t in a permanent abno rmal r esponse to col d 
temperatures. He also responded yes to the question " Is inJucy 
above refe r eed to the only cause o f pa tien t' s condition?" 

A letter from Dr. rrimble dated February 13, 1981 reports 
his seeing claimant on that da t e. Cl aimant gave a history o f 
symptoms beg i nning when she was working in an area with cold 
f l oors. The rheumatologist was not able to feel the dorsalis 
pedis pulses . Claimant had purplish spotty discoloration on the 
tips of some o f her toes. The doctor diag nosed Raynaud ' s 
phenomenon of uncertain etilogy. Re noted: "Incidental l y, 
though I don' t think that working on the cold cement f loor 
actually caused this l think it quite likely precipita t ed it, 
and I think it would be reasonable to al l ow workmen ' s (sie] 
Compensation to pay foe pact of the work-up, if you and he r 
employee agree. 

In a letter dated ~arch 11, 1982 J. H. Brinkman, ~.o., wrote 
to claimant that her blood count, urinalysis , sedimenation rate, 
serum protein, electrophoresis, total prot~in, blood sugar, 
kidney function , sodium , potassium, cal cium, phosphorus and 
l i ver function tests were normal. Tests for rheumatoid arthritis 
and lupus ecythematosus were ne1ative. De . Brinkman concl uded: 
"Therefore, your laboratory studies at th i s time indicate no 
evidence of underlying system disease causing your Raynaud ' s 
phenomenon.• Re recommended that claiman t be seen yearly. 

In a letter dated ~arch 29 , 1982 De . Trimble wrote that 
Raynaud's phenomenon might be an initial manifestation of a 
systemic disease, that it would rarely be caused by trauma, and 
that if it resulted from frostbite it ~ould usually involve only 
a few digits. He e xpressed the opin i on which follows: "I would 
not expect this t ype of exposure to cause the Raynaud's phenomenon. 
Working under these conditions [working on a co l d surface] might 
well being out the symptoms, as Raynaud ' s phenomenon by defiRitlon 
becomes apparent on cold e xposure. Again , however, the occupational 
history I obtained from Hrs. Anderson could not be e xpected to 
have caused the phenomenon. • 

Dr. rcimble reported reexamining claimant on November 22, 
1982 at which time she continued t o complain of burning discomfort 
in her feet, reddish oc puc?lish disco l oration of her toes and 
occasional whit~ness in the toes with e xposure to cold. 

Claimant's feet were tested in ice water, and when they were 
cemove1 their con1ition and coloration were observed. Claimant's 
symptoms were found compatible with Raynaud's phenomenon, but 
the physician found the diagnosis less likely than before as 
claimant lacked involvement of her hands , showed no progression 
of symptoms, had burning discomfort on cold exposure and had 
atypical findings on ice water i~~ecsion. As 3n alterna t ive 
diagnosis, he suggested cold sensitivity. He thought claimant's 
treatment should be protection from the cold. He found her 
unable to work in a cold env i ron,nent and stated: •Although it's 
difficult to see that occupational e xposure caused her problem, 
it certainly made it manifest earlier than would have been the 
case had she been working in a warm environment.• 

In a letter dated February 7, 1983, De. Trimble wrote: "I am 
considerably less cetain that she has true Raynaud ' s phenomenon, 
although she certainly has cold sensitivity. Regardless of the 
diagnosis ... it is almost tautologically true that her symptoms 
would have been brought out by work in cold environment, although 
the occupat ions which she describes would not be expected to 
have 'caused' the problem.• 

De. Tnmble's most recent letter of May 14, 1984 reports his 
inability to make a diagnosis fitting the criteria foe permanent 
disability although he jid not think claimant should work in a 
cold environment. 

APPLICABLE LAw ANO ANALYSIS 

In order to receive compensation foe an injury, an employee 
must establish that the injury arose out of and in the course of 
~mployment. Both conditions must exist. Crowe v. DeSoto Consolidated 
~~~l District, 246 Iowa 402, 405, 68 N.W.2d 63 (1955). 

In the course of relates to time, place and circumstance of 
the injury. An injury occurs in the course of employment when 
lt is w,thin the period of e~ployment at a place where the 
employee may be performing duties and while she is fulfilling 
those duties or eng,ged 1n something incidental thereto. 
~cCluce v. Union County, 188 ~.~.2d 283, 287 (Iowa 1971). 

In addition to establishing that her injury occurred in the 
course of her employment, claimant must also establish the 
injury arose out of hec employment. An inJucy arises out of the 
employment when there 1s a causal connection between the condit1ons 
under which the work is performed and the resulting inJury. 
Musselman v. Central Tractor Co., 261 Iowa 352 154 N.W.2d 128 
(1967). -

An award of benefits cannot stand on a showing of a mere 
possibility of causal connection between the inJucy and the 
claimant's employment. An award can be sustained if the causal 
connection is not only possible, but fairly probable. Nellis 
v. Que~, 237 Iowa 507, 21 N.~.2d 584 (1946). Questions of 
causal connection ace essentially within the domain of expect 
testimony. Bradshaw v. Iowa ~ethodist Hospital, 251 Iowa 375, 
101 N.W.2d 167 (1960). However, expert medical evidence must be 
considered w1th all other evidence introduced be~cing on the 
causal connection. Burt v. John Deere ~atecloo Tractor Works, 
247 Iowa 691, 73 N.~.2df32. The oplnfon of expects need not be 
couched 1n definite, positive or unequivocal language. Sondag 
v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expect opinion may be accepted or reJected, in whole or in pact, 
by the trier of fact. ~. at 907. Further, the weight to be 
given to such an opinion is for the finder of fact, and that may 
be affected by the completeness of the pceaise given the expect 
and other surrounding circumstances. Bodish v. Pischec, Inc., 
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257 Iowa 516, 133 N.W.2d 867. See also ~elman, 261 Iowa 352, 
154 N.W.2d 128. 

while a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subse~uent injury 1s not a defense. Rose 
v. John oeere Ottumwa Works, 247 Iowa 900, 9?8, 76 N.N.2d 756, 
760-761 (1956). If the c laimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v. oave~ort Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (1962). Nhen an aggravation occurs in the performance 
of an employer's work and a causal connection ts established, 
claimant may recover to the extent of the impairment. ~~e3ler 
v. u.s. Gypsum Co., 252 Iowa 613, 620, 106 N •. ~.2d 591 (1961). 

The supreme court of Iowa in Almquist v. Shenandoah Nurseries, 
218 Iowa 724, 731-32, 254 N.W. 35, 38 (1934), disc ussed the 
definition of personal injury in workers• compensation cases as 
follows: 

While a personal injury does not include an occupational 
disease under the Workmen's Compensation Act, yet 
an 1nJury to the health may be a personal inJury. 
[C1tat1ons omitted.) Likewise a personal inJury 
includes a disease resulting from an inJury .... The 
result of changes in the human body incident to the 
general processes of nature do not amount to a 
personal inJury. This must follow, even though . 
such natural change may come about because the life 
has been devoted to labor and hard work. Such 
result of those natural changes does not constitute 
a personal injury even though the same brings about 
impairment of health or the total or partial 
incapacity of the functions of the human body. 

A personal injury, contemplated by the workmen's 
Compensation Law, obviously means an in3ury to the 
body, the impairment of health, or a disease, not 
excluded by the act, which comes about, not through 
the natural building up and t~aring down of the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
[Citations omitted.) The in3ury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a part or all of the body. 

A personal in3ury may develop over an extended period as 
illustrated by Black v. Creston Auto Co., 225 Iowa 671, 281 N.W. 189 
(1938). 

The claimant has the burden of proving by a preponderance of 
the evidence that the inJury of February 4, 1981 1s causally 
related to the disability on which she now bases her claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.~.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. 
Burt v. John Deere Naterloo Tractor ~orks, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

The right of a worker to receive compensation for in3uries 
sustained which arose out of and 1n the course of employment is 
statutory. The statute conferring this right can also fix the 
amount of compenBation to be pai~ for different specific inJuries, 
and the employee is not entitled to compensation except as 
provided by the statute. Soukup v. Shores Co., 222 Iowa 272, 
268 N.W. 598 (1936). 

Iowa Code section 85.34(2)1s) provides: 

The loss of both arms, or both hands, or both feet, 
or both legs, or both eyes, or any two thereof, 
caused by a single accident, shall equal five 
hundred weeks and shall be compensated as such, 
however, if said employee is permanently and 
totally disabled he may be entitled to benefits 
under subsection 3. 

Testimony from claimant, her spouse, her mother and her 
brother regarding claimant's participation 1n wintertime activites 
supports the finding that claimant had no unusual sensitivity to 
cold prior to the winter of 1980-1981. There is some conflict 
in the •ecords as to the actual temperature in defendant employer's 
basement, but there ls no doubt that the basement was without 
heat. Claimant testified to rather constant duties in the 
basement which kept her there 80 to 85 percent of the time. Her 
testimony as to the development of itching, burning, redness and 
swelling in her feet was corroborated by lay testimony and by 
notes made by Or. Hansen at the time of her visit on February 5, 
1981. 

Defendants have offered evidence from or. Pandeya that 
claimant could have abnormal temperature sensitivity. The 
better reading of Dr. Pandeya•s testimony 1s that claimant's 
sensitivity will be primarily at the site of her surgery which 
is confined to the heel on her right foot. or. Trimble proposes 
nearly tautological truth in the expression of his opin~on which 
was that while he does not feel claimant's condition, regardless 
of its label, was caused by her occupation, her symptoms would 
have been brought out by work in a cold environment. That 
claimant's sensitivity which is predominantly in her toes and 
which is present in both feet is primarily attributable to her 
surgery on her right heel ls far from a tautological truth. or. 
Hart's report of April 7, 1981 also relates claimant's condition 
to her employment. 

The record supports the conclusion that claimant had an 
injury to her feet in the form of an aggravation of a preexisting 

condition which arose out of and in the course of her employment 
and which resulted in her leaving work on February 4, 1981. 

Claimant ' s testimony of some continuing problems with 
exposure to the cold and the restriction of her wintertime 
a c tivities was supported by that of her spouse and her mother. 
or. Hart's report of April 7, 1981 states that claimant's injury 
will result in a permanent abnormal response to cold temperatures. 
or. Trimble finds claimant unable to work in a cold environment. 

A causal relationship between claimant's injury and continuing 
disability is established. 

rhe most difficult issue in this matter is determining 
claimant's permanent partial disab~lity. This case presents a 
situation referred to 1n Iowa Code section 85.34(2){s) in that 
claimant had inJury to both feet in a single incident. It is 
noted that there is no showing in the medical evidence to this 
point of any systemic condition which would result in claimant's 
having impairment to her body as a whole. The Iowa Supreme 
Court in Simbro v. DeLong's Sportswear, 332 N.w.2d 886 (Iowa 
1983) made it very clear that "compensation benefits for permanent 
partial disability of two members caused by a single accident is 
a scheduled benefit" meaning that "the degree of impairment must 
be computed on the basis of a functional, rather than an industrial 
disability.• The court went on to explain at 887 the two m~thods 
for evaluating disability--functional and industrial: 

Functional disability is assessed solely by determining 
the impairment of the body function of the employee; 
industrial disability 1s gauged by determing the 
loss to the employee's earning capacity. Functional 
disability is limited to the loss of physiological 
capacity of the body or body part. Industrial 
disability is not bound to the organ or body 
incapacity, but measures the extent to which the 
injury impa1rs the employee in the ability to earn 
wages .... 

.•. A specific scheduled disability is evaluated by 
the functional method; the industrial method is 
used to evaluate an unscheduled disability. 

or. Hart indicates claimant has a permanent abnormal response 
to cold. or. Trimble refers to a definition for impairment used 
in social security proceedings and concludes that he cannot make 
a diagnosis conforming to that criteria. He does believe, 
however, that claimant is unable to work in a cold environment. 
Claimant should not be penalized in this matter by the inability 
of her physicians to assign a numerical rating necessary for her 
to receive benefits for an injury falling within the purview of 
section 85.34(2)(s). The Iowa Administrative Procedure Act 
found in chapter 17A of the Iowa Code, and more specifically 
section l7A.14(5) recognizes utilization of "[tJhe agency's 
experience, technical competence and specialized knowledge• to 
evaluate evidence. Claimant will be assi9ned a pPrmanent 
impairment rating of eight percent to each foot, which converts 
to six percent of the lower extremity to two percent of the 
whole person. Two percent combined with two percent ls a total 
of four percent. Pour percent of 500 weeks equals twenty weeks. 

The parties stipulated at the time of hearing to a gross 
weekly wage of $88.43 weekly and to a marital status of married 
with two exemptions. Applying the applicable rate table for a 
Pebruary 4, 1981 injury results in a weekly compensation rate of 
$64.18. 

PIN DINGS OE" FACT 

l~BEREE"ORE, IT IS FOUND: 

That claimant is twenty-six (26) years of age. 

That claimant is a college graduate with a degree in home 
economics. 

That claimant is currently working as a self-employed 
sea.ms tress. 

That claimant started working for defendant employer as a 
sales clerk in November of 1979. 

That claimant had no abnormal sensitivity to cold prior to 
the winter of 1980-1981. 

That claimant had surgery on her right heel on September 18, 
1983 to revise a scar. 

That claimant spent the ma3ority of her working time from 
the fall of 1980 to February 1981 in an unheated basement. 

That claimant developed redness, itching, burning, swelling 
and blistering of her toes. 

That claimant left work on February 4 , 1981. 

That claimant had medical treatment for the condition of her 
feet and thereby incurred medical expenses. 

That claimant last had medic a treatment for her foot condition 
1n November of 1982. 

That claimant continues to be troubled by redness, itching 
a nd a burning in her feet in cold conditions. 

That claimant's primary complaints are in her toes and not 
in her heels. 

That the appropriate rate of compensation for claimant le 
sixty-four and 18/100 dollars ($64.18). 

CONCLUSIONS OE" LAW 

TBEREPORE, IT IS CONCLUDED: 

That claimant has a condition which arose out ot and 1n the 

p 

• 

s 

!! 
Ir 

cc 

•1 
fr 

lb 
4! 
lb 

•a 
P• 

It 
ta 
lr 
lo 
t;. 
dt 
' I 



REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 13 

course of her employment which resulted in her leaving work on 
February 4, 1981. 

That claimant has established by a preponderance of the 
evidence a causal relationship between her injury and the 
disability on which she now bases her claim. 

That claimant has established entitlement to permanent 
partial disability for twenty (20) weeks. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants pay unto claimant twenty (20) weeks of 
permanent partial disability benefits at a rate of sixty-four 
and 18/100 dollars ($64. 18). 

That defendants pay that amount due and owing in a lump sum. 

That defendants pay the following medical expe nses: 

Ors. Hart and Uansen 
Park Clinic 

$ 181.00 
60.00 

That defendants pay interest pursuant to Iowa Code section 
85.30. 

That defendants pay costs of these proceedings pursuant to 
Industrial Commissioner Rule 500-4.33. 

That defendants file a final report in sixty (60) days. 

Signed and filed this Jt day of May, 1984 . 

JUDJTB ANN HIGGS 
DEPUTY INDUSTRI,L co~~I55IONER 

BEFORE THE IONA INDUSTRIAL COMMISSIONER 

SHARON ANDERSON, 

Claimant, 

vs. 

SAMMONS TRUCKING, 

employer, 

and 

FEDERAL INSURANCE COMPANY 
and VIGILANT INSURANCE 
COMPANY, 

Insurance Carr1ar, 
Defendants. 

Pile No. 714216 

A P P E A L 

D E C I S I O N 

By order of the industrial commissioner filed March 8, 1984 
the undersigned deputy industrial commissioner has been appointed 
under the provisions of S86 . 3, Code of Iowa, to issue the final 
agency decision on appeal in this matter. Defendants appeal 
from an adverse arbitration decision. 

The record consists of the transcript; claimant's e xhibits l 
through 7, inclusive; defendants' exhibits A through G, inclusive 
and exhibit AA, all of which evidence was considered in reaching 
this final agency decision. 

The outcome of this final agency decision will be the same 
as that reached in the arbitration decision as amended by a nunc 
pro tune order of January 6, 1984. 

ISSUES 

The arbitration decision awarded benefits to claimant as 
surviving spouse of the deceased Fred J. Anderson, who was found 
to be an employee of Sammons Trucking and whose injury and death 
were found to have risen out of and in the course of the employment. 

Defendants state the issues: •1. Whether claimant's 
decedent's death arose out of and in the course of employment; 
2. Whether decedent was an employee or independent contractor; 
and 3. The rate of compensatio n," 

SUMMARY OP EVIDENCE 

The employee, Fred Anderson, was killed in a motor vehicle 
accident on August 24, 1982. 

Prior to that, in January 1981, the employee entered into a 
lease agreement with Sammons Trucking which provided that the 
employee would e xclusively and cont1nuously furnish a truck and 
trailer to Sar..mons Trucking. Under that agreement, Sammons was 
to have e xclusive possession as well as control and use of the 
equipment during the lease. In return, Sammons agreed to pay to 
decedent a certain percentage of the income from the operation 
of the tractor and trailer. 

Por the ensuing year and a half, until his death, the 
decedent worked e xclusively for Sammons and, under the t erms of 
the lease , Sammons collected the freight hauling fees. 

Sammons Trucking is a common carrier which does not own any 
truck tractors of its own. Its principal business is freight 
hauling through such lease agreements. All of the permits, 
license plates and such items were in the name of Sammons. 

On the other hand, ~r. Anderson had a workers' compensation 
policy which would have covered employees which he hired; 
however, he did not hire any employees. Sammons has a workers' 
compensation policy which covers its own employees. 

The agreement between the parties stated that Mr. Anderson 
was not to be an employee of Sammons Trucking and that Mr. 
Anderson had the authority to h i re and fire his own help. Mr. 
Anderson was not obli~ed to accept all those but did work 
continuously over the period of time he was with Sammons. Mr. 
,nderson was free to choose his own routes. Be carried his own 
insurance on the truck and trailer but Sammons carried the cargo 
insurance. Income tax returns for 1979, 1980 and 1982 designated 
Mr. Anderson as an independent business man. The lease agreement 
itself provided for termination by either party without cause 
upon 30 days written notice or immediate termination by either 
party upon breach of the agreement. 

APPLICABLE LAW 

rhe statement of applicable law 1n the arbitration is 
sufficient and under the circumstances is adopted. Further 
propositions are discussed in the analysis. 

ANALYSIS 

Arthur Larson in the Law of Workmen's Compensation, expands 
upon the elements of the independent contractor relationship ~ 
versus that of the employee and employer. Larson shows that • 
where the work performed is an integral part of the employer's 
business, the relationship is more likely to be that of employee
employcr. Larson, S45. 21. See especially pages 8-143 to 145. 
Here, the facts clearly show that the decedent's activities in 
hauling motor freight were an integral psrt of Sammons business; 
in fact they were the integral part of the business. As such, 
then, that factor points toward a finding of the employee
employer relationship. 

Looking at the problem from the nature of the worker"s 
efforts, Larson states: "If the worker does not hold himself 
out to the public as performing an independent business service, 
and regularly devotes all or most of his independent time to the 
particular employer, he is probably an employee, regardless of 
other factors.• Larson, 545.3l(a), p . 8-175 Again the relationship 
appears to be that of employee-employer because Hr. Anderson did 
not hold himself out to the public as an independent busin~ssman. 

Finally Larson points out in §46.30 that the name chose by 
the parties for claimant ("independent contractor") has ordinarily 
very little importance •as against the factual rights and duties 
they assume. • Larson , p. 8-213. Thus, the des i gnation of Mr. 
Anderson as an independent contractor in the lease agreement 
does not preclude the employee-employe r relationship. 

Viewing the facts in light of Larson ' s remar ks and in light 
of the analysis in the arbitration decision, one concludes that 
the deceased Fred J. Anderson was an employee of Sammons Trucking 
at the time of his death and that his surviving spouse is 
entitled to benefits under the Iowa Workers' Compensation Law. 

There is really no question that the injury arose out of and 
in the course of the employment, and defendants do not argue 
that point. Also, neither party advanced any theory on the 
weekly compensation rate, so the rate found in the arbitration 
decision will be used as will the findings of fact and conclusions 
of law. The order as stated in the nunc pro tune order of 
January 6, 1984 will also be adopted. 

FINDINGS OF PACT 

l. Claimant's decedent was selected to work for Sainmons 
Trucking. 

2. Decedent derived income from gross receipts generated 
by hauling for defendant employer. 

3. Sammons had authority to terminate . 

4. Sammons had authority to control the work. 

5. Sammons was the authority in charge of decedent's work. 

6. Decedent sustained an injury while driving for Sammons 
on August 24, 1982. Be died from that injury. 

7. Claimant proved by a preponderance of the evidence that 
decedent was an employee of Sammons. 

8. Defendants failed to prove that decedent was an independent 
contractor. 

9. Claimant incurred medical e xpenses as a result of 
decedent's death. 

10. Burial expenses exceed Sl , 000. 

11. The gross weekly wage is $293. 

12. Claimant is the unremarried surviving spouse of decedent. 

CONCLUSIONS OP LAW 

1. Claimant's decedent, Fred Anderson, was employed by 
Sammons Trucking on August 24, 1982. 
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2. Fred Anderson sustained an inJury arising out of and in 
the course of employment on August 24, 1982. 

3. Claim3nt's decedent, Fred Anderson, died as a result of 
these inJur ,es. 

4. Defendants will be ordered to pay $139 ,n medical 
expenses tncurred as a result of an inJury. 

5. Defandants w,11 be ordered to pay $1,000 in burial 
expenses to cl3imant. 

6. Def<>n:lants will be ordered to make the statutory pay,nents 
of $2,000 to the Second lnJury Fund. 

7. Defendants will De or:ler,d to mak~ wee~ly payments unto 
cL:umant co.nm.anctng Au;ust 25, 1982 in the amount of $189.18 per 
week. 

ORDER 

Ir IS rrlEREFORE ORDERED th3t defendant employer and defendant 
insurers pay unto claimant one hundred eighty-nine and 18/100 
dollars (Sla9.18) per week ,n death benefits commencing 4ugust 
25, 1982 unttl claimant ts dis~ualified from receiving same. 

IT IS FURrHER ORDERED that def!!ndants pay unto claimant one 
hundred thirty-nine dollars ($139.00) in reilnbursement of 
medical ~xpenses. 

Ir IS FURTHER ORDERED that Jefendants pay the Second Injury 
FunJ two thousand dollars ($2,000.00) pursuant to section 85.65, 
Code of Iowa. 

IT IS FURTHER ORDERED that defendants pay unto claimant the 
statutory burial benefit of on~ thousand dollars ($1,000.00). 

Interest is to accrue on this award pursuant to section 85.30, 
Code of Iowa, from September 3, 19a2. 

costs of this proceeding ar~ taxed against defendants. 

Defendants are to ftle a final report upon payment of this 
awar:l. 

Signed an:l filed at Oas ~Oines, Iowa this lSthday of May, 
1984. 

Appealed to District Court; 
Reversed 
Appealed to Supreme Court: 
Pending 

BARRY :10RANVILLE --------
DEPUT'i INDUSTRIAL CO~t-lISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

BARBARA ARCE, 

Claimant, 

vs. 

SANDRA POLLOCK d/b/a 
ELECTRIC DOUGHNUT, 

Employer, 

and 

TOWER INSURANCE CO., 

Insurance Carr1ec, 
Defendants. 

FILE NO. 707677 

R E V I E W -

R E O P E N I N G 

D E C I S I O N 

This 1s a proceeding in review-reopening brought by Barbara 
Arce, the claimant, against Sandra Pollock d/b/a Electric 
Doughnut her employer, and Tower Insurance Company, the insurance 
carrier, defendants, to recover add1t1onal benefits under the 
Iowa ~orkers' Compensation Act by virtue of an industrial inJury 
whtch occurred on July 8, 1982 resulting in severe right leg 
burns. This matter was heard 1n Mount Pleasant, Iowa on April 
20, 1983 and considered as fully submitted at the conclusion of 
the hearing. 

In this dec,s1on we wtll concern ourselves v1th the nature 
and extent of claimant's d1sabtl1ty, if any. 

Based upon the transcrtpt of the proceedings which has been 
provided wherein the cla,mant gave oral testimony, the record in 
this aatter consists of the evidentiary deposition of Albert E. 
Cram, H.O., and clauunt's exhibit l contatn1ng 20 items. 

There ts sufftc1ent credible evidence contained in the 
foregoing to support the following statement of facts: 

Claimant, age 38 with tvo dependent children, sustained 
burns to the lower one-half of her right leg when, vhile clean,ng 
a wtndov, she slipped and "stepped my foot tn a pan of hot 011• 
(Transcript page 6, line 13). Claimant was taken to Henry 
County Hospital and became a patient of J. V. Belsare, H.D. 

Or. Belsare reported his f1nd1ngs as follows: (Claiaant's 
exhtb1t l, ,tea 2) 

FINDINGS: This patient was found to have second 
degree scalds involving the right leg. Almost the 
whole right leg seemed to be involved with scalds, 
the area •nvolved on the rtght leg was about 8\. 
The area on the medial aspect of the left leg was 
about 2%. These vere second degree burns. 

There were first degree burns on the lower back 
and lower buttock vhich involved about a 2\ area. 

PROCEDURE: The blisters on the right leg were 
opened, the superftctal skin vas excised with sharp 
dissection. The blebs on the medial aspect of the 
left thigh were also opened and the skin was 
removed tn these areas. Silvadene Ointment was 
applted over these areas. 

On July 21, 1982 an operattve procedure was performed as 
follo ws: (Cl. ex. l, item 4) 

FINDINGS: Thts pattent was found to have a granulating 
wound from thtrd degree scalds involving almost the 
whole right leg below the knee extending onto the 
ankle, this was all around the limb. 

PROCEDURE: The patient was placed in the supine 
position, the thighs were prepped in the usual 
fashion and isolated with stertle towels. With the 
help of Brown dermatome, split thickness grafts 
were obta,ned using f 20 sett,ng, the grafts were 
obtained from lateral, anterior and medial aspects 
of the right thigh, the grafts came in wide sheets 
using the full width of the Brown dermatome. Then 
moist lap sheet was placed over the donor site, the 
grafts were placed 1n the moist towel. The right 
leg was cleansed with hydrogen peroxide and the 
grafts were placed over the rec1ptent site. Small 
openings were made in the graft to let air out. 
The procedure was very tedious and time-consuming. 
The edges of the graft were anchored to the sur
rounding sktn and to the adjacent graft with pieces 
of Ster i-strips. 

After covering the anterior and lateral area with 
grafts the leg was placed on a wooden support to 
elevate the leg, the posterior aspect of the right 
leg was covered w,th split thickness graft as well. 
The grafts were treated tn the same manner and 
anchored to the surrounding skin with Steri-str1ps 
several Steri-strips had to be used to hold the 
grafts tn place. 

Sheets of Adapttc were placed over the recipient 
site, pads were applied and Kling was rapped around 
the right leg, tapes were used to hold the dress1n9 
in place. 

The donor site was covered with Adapttc and ABD's 
and was wrapped wtth Kling and tape. The leg was 
held in the air with the help of a heel support, 
this was attached to a Kling and was attached to an 
IV pole to suspend the leg in the air. A pillow 
was placed under the rtght th1gh and the patient 
was wheeled out of the operattng room into the 
Recovery Room. The patient tolerated the procedure 
well. 

Dr. Belsare, in his report of October 8, 1982, indicated 
that 1n his opinion thts case "does not need a specialist's 
op,n1on .... However, I will be glad to furnish the records.• (Cl. 
ex. 1, item l) 

Claimant requested a change of phys1c1an which was refused 
by the defendants. Claimant became a pattent of Albert Cram, H.D., 
a director of the burn center at Iowa City Hospitals. Dr. Cram 
gave the follow,ng testtmony in his depos1tton: (p. 8, 11. 16-25 
and p. 9, 11. 1-11) 

Q. With regard to the capabtlity of an 1ndiv,dual 
to go outs,de in the extreme heat, would this 1n 
any way be sensitive to this area as well as 
compared to extreme cold? 

A. The skin that has been grafted or skin that has 
been a deep second degree burn does not have normal 
vascular response to heat and cold, and it does not 
have especially 1n response to heat the sweat 
glands necessary to help cool the skin. So grafted 
skin in all cases is more susceptible to discomfort 
1n terms of its exposure to warm environment, and 
it's much ■ore susceptible to frostbite than normal 
skin when it's subjected to cold. So that these 
areas have to be protected throughout the life of 
the patient. 

o. By not hav,ng the normal skin glands, does this 
change the circulatory process 1n our body 1n that 
particular area? 

A. ~ell, I th1nk relating pr1mar1ly to the skin, 
yes, the grafted skin doesn't have the normal 
vascular control tn terms of the ability to contract 
or expand the vessels in response to temperature 
change. In terms of venous return from the foot in 
this particular case to the upper leg, I can't be 
certain of the effect. It could decrease 1t or 1t 
mtght not. 

Dr. Craa expressed the medical opinion that claimant has a 
permanent tmpa1rment (Deposition p. 10, 1. 1) and further 
testtfled as follows: (Depo. p. 10, 11. 16-25) 

Q. And would you have an opinton as to what 
percent that would be of the lover extre■ity? 
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A. Well, I think it's difficult to assign a 
precise percentage to such a thing. There are no 
guidelines that I'm aware of such as exist for the 
type of impairment that may occur with Joint 
dysfunction where a Joint is unable to move through 
its full range of motion. 

I would estimate that in terms of dysfunction 
to the leg she has perhaps ten percent disability 
to that leg due to the changes, permanent changes 
in the skin of the ankle. 

This now brings us to the cutting edge of the issue in this 
matter. In light of Dr. Cram's medical opinion, whose opinion 
is given the greater weight in this decision, is the claimant to 
be awarded a functional impairment of her right leg by virtue of 
her residual permanent difficulty? 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of July 8, 1982 1s causally related 
to the disability on which she now bases her claim. Bodish v. 
Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl v. 
L. O. Bot~s, 236 Iowa 296, 18 N.W.2d 607 (1945). A possibility 
1s 1nsuf ic1ent; a probability 1s necessary. Burt v. John 
Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (1955). 
The question of causal connection is essentially within the 
domain of expert testimony. Bradshaw v. Iowa Methodist Hospital, 
251 Iowa 375, 101 N.W.2d 167 (1960). 

In view of the foregoing legal principles, it is apparent 
that claimant has sustained her burden in producing supportive 
credible medical evidence. Claimant is denied, on the basis of 
her diminished ability to withstand extremes of heat and cold, 
those many outdoor employment opportunities which would otherwise 
be available for her consideration and is considered as a 
functional impairment. Claimant's inability to stand for long 
periods •are going to create discomfort and that will interfere 
with her ability to perform such an activity should it be 
required of her.• (Cram Depo. p. 11, 11. 17-19). Claimant's 
lack of choice as to proper footwear (trans. p. 13, l. 18) can 
be and is a limitation as to her choice of future employment and 
is considered as a functional impairment in this decision. 

Based upon the undersigned's years of experience and expertise 
and based upon claimant's testimony together with having had an 
opportunity to view the scarring, 1t is concluded that the 
claimant has a functional impairment of 15 percent of her right 
lower extremity. 

WHEREFORE, after having seen and heard the witnesses in open 
hearing and after taking all of the credible evidence contained 
in this record into account, the following finding of facts are 
made: 

l. That this agency has jurisdication of the parties and the 
subJect matter. 

2. That the claimant sustained an admitted industrial injury on 
July 8, 1982. 

3. That the claimant has been paid her healing period at the 
stipulated weekly rate of $76.86. 

4. That the claimant has sustained a functional impairment of 
15 percent of her right leg by virtue of her continued discomfort 
during periods of temperature extremes. 

5. That the claimant has a 15 percent functional impairment 
caused by the pain and discomfort occasioned by prolonged 
standing. 

6. That the claimant has a 15 percent functional impairment 
occasioned by her inability to wear appropriate footwear. 

7. That all of the fore9on9 impairments are causally connected 
to claimant's injury. 

THEREFORE, IT IS ORDERED that the defendants pay the claimant 
a period of permanent partial disability of thirty-three (33) 
weeks duration at the weekly rate of seventy-six and 86/100 
dollars ($76.86) in a lump sum. Legal interest shall commence 
on January 5, 1983, said date being the first time defendants 
were aware of Dr. Cram's medical opinion. 

Defendants are charged with the costs of these proceedings 
as provided in Industrial Commissioner Rule 500-4.33 together 
with an expert witness fee of one hundred fifty and no/100 
dollars ($150.00) payable to Albert E. Cram, M.D. 

Defendants are ordered to file a form 2A w1thin ten (10) 
days from the date below. 

Signed and filed this _.lil,h day of November, 1983. 

HELMUT MUELLER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

FRANCIS L. ARGO, 

Claimant, 

vs. 

VAN HULZEN OIL COMPANY, 

Employer, 

and 

AMERICAN MUTUAL LIABILITY 
INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

Pile No. 684081 

A P P E A L 

D E C I S I O N 

STATEMENT OF TBE CASE 

Defendants appeal from an arbitration decision wherein 
claimant was awarded healing period benefits, permanent partial 
disab1lity benet1ts, and medical e xpenses as a result of a 
myocardial infarction which occurred on September 23, 1981. 
Claimant has presented an issue on cross-appeal in this manner. 

The record on appeal consists of the transcript of the 
arbitration heariog which contains the testimony of claimant and 
lleta Argo; claimant's e xhibits A through J; defendants' e xh1b1ts 
1 and 2: and the briefs and filings of all parties on appeal. 

ISSUES 

The issues on appeal as stated by defendants are: 

1. Whether the deputy erred in finding that the effort 
necessary to perform claimant's work duties was greater than 
that necessary to carry out his non-occupational activities. 

2. Whether the deputy erred in finding that the onset of 
claimant's symptoms began at 3:30 - 4: 00 p.m. 

3. Whether the deputy erred in finding that claimant's 
activities after the onset of chest pain aggravated his myocardial 
1nfarct1on. 

4 . Whether the deputy erred in finding that claimant's 
physical abnormality is of a permanent nature resulting in an 
industrial disability of 15 percent to the body as a whole. 

5. Whether the deputy 
benefits. 

erred in awarding healing period 

6. Whether the deputy 
disability benefits. 

erred in awarding permanent partial 

7. Whether the deputy erred in a warding certain medical expenses. 

On cross-appeal claimant sets forth the following issue: 

1. Whether the deputy erred by allowing into evidence the 
report of Regina McIntosh over the timely and proper objection 
of claimant. 

REVIEW OP THE EVIDENCE 

At the time of the hearing the parties stipulated the 
applicable workers' compensation rate, in the event of an award, 
to be $157.35 per week. (Transcript, p. 2) 

. Claimant, who was 60 years old at the time of the hearing, 
is a high school graduate who has received some additional 
training in mathematics and soil conservation. He worked for 
the Soil Conservation Service for 30 years before retiring in 
July 1977 at the age of 55. Claimant testified that he began to 
benefit from a 60 percent pension paid by the federal government 
in December 1977. (Tr., pp. 3-10) 

Claimant testified that he began working on the Van Hulzen 
family farm in April 1978 building fences and working with 
livestock. He was originally paid $4.00 per hour and his 
paychecks were issued by Van Hulzen Oil Company. Claimant 
explained that the oil company consists of four service stations 
and a bulk plant. (Tr., pp. 11-13) During the months of July 
and August 1978 claimant constructed two erosion control devices 
and some new fences on some of his own farm property. (Tr., pp. 
13-14) 

Upon completeing his own work 1n August 1978, claimant be~an 
working for Van Hulzen Oil Company. Claimant recalled that his 
duties pcimarily consisted of performing mechanical work in the 
shop and driving a bulk delivery truck, but that he would 
occasionally perform work at the Van Hulzen farm if there was 
spare shoptime. (Tr., pp. 14-15) Claimant testified that prior 
to September 23, 1981 he normally worked eight hours per day. 
(Tr., p. 37) 

Claimant recalled that during the weeks preceding September 
23, 1981 he had performed mostly mechanical work. On Septemoer 
23, 1981 he had worked in the shop until 3:00 p.m. at which time 
he was requested to 90 to the Van Hulzen farm to assist in 
replacing some dirt which had been dislocated by erosion and by 
hogs that had rooted it out. Claimant testified that Van Hulzen 
Oil Company continued to pay him wh ile he performed work on the 
farm. Claimant and Ken Van Hulzen took turns operating a Bobcat 
to move the dirt, but some clumps of dirt along the concrete and 
fence line had to be moved by hand. Based upon his experience 
as a soil conservation technician claimant noted that many of 
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the clumps of diet which were moved by hand were at least one 
cubic toot in size. He testified that one cubic foot of packed 
diet weighed from 100 to 130 pounds. (Tc., pp. 15-19) 

Claimant testified that he continued to move dirt until 5:30 
p.m., but that he had broken out in perspiration approximately 
ten minutes before quitting. He drove a tractor to the farm 
yard and then layed down in a pick-up truck. He then drove the 
pick-up truck to the shop from where he drove his own vehicle 
home. Claimant's wife called his nephew, Charles Argo, M.D., 
who suggested that claimant enter the hospital. Claimant 
arrived at Mahaska County Hospital at approximately 7:00 p.m. 
and was immediately admitted to the intensive care unit under 
the care of Sidney A. Smith, M.D. Claimant spent ten days in 
the hospital, including three days in intensive care, and was 
told that he had experienced a heart attack. (Tr., pp. 19-25; 
27- 29) 

Claimant r~lated that his family has had a history of heart 
problems and that his mother and brother had had heart attacks 
in 1981. Claimant had visited L. A. Iannone, M.D., on June 15, 
1981 to undergo a stress test. ln a June 15, 1981 letter 
addressed to Dr. Smith, Dr. Iannone wrote: 

Physical examination was negative. Treadmill 
test was done and a copy is enclosed. As you can 
see, the test is felt to be negative foe evidence 
of ischemia or arrhythmia. 

I have discussed this with the Fatient and his 
wife and feel that there is no evidence foe signifi
cant caroiovasculac problem at this time. l have 
advised him to check with you for follow-up on his 
lipid abnormality and that he also should consider 
yearly treadmill testing. The patient is agreeable 
to this plan and will be contacting you for follow
up. (Claimant's Exhibit F) 

In a November 11, 1981 letter addressed to the insurance 
carrier, De. Smith reported on his treatment of claimant: 

This 59-year old white male with no previous 
history of anginal type pain has a markedly positive 
family history of coronary artery disease. His 
father suffered a myocardial infarction at the age 
of 50 and died at 67. The paternal grandfather 
died in his SO's and a brother died at the age of 
49 of myocardial infarctions. The patient has a 
past history of lipid abnormalities. He had 
undergone a treadmill test on 6/15/81 which was 
interpreted as negative. This test was performed 
at Cardiology Associates, P.C. in Des Moines. On 
9/23/81 the patient was engaging in heavy physical 
labor on a farm owned by the Van Hulzen's when at 
approximately 3:30 - 4 p.m. he developed precordial 
pain radiating into both sides of the chest and 
into the right shoulder down the right arm and into 
the neck and the jaws. This was associated with 
diaphoresis but no nausea or vomiting. He was seen 
at his home by his nephew, who is a partner of 
mine, and was admitted to the Coronary Care Unit 
where I assumed his care . Serial electrocard109rams 
and enzymes confirmed an acute inferior myocardial 
infarction. His post infarction course was very 
stable with minimal rhythm disturbances and no 
evidence of congestive failure. He was transferred 
from the Coronary Care Unit on 9/26/81 , e xperienced 
an uneventful course on the floor, underwent 
cardiac rehabilitation exercises without problem, 
was discharged to home on 10/2/81, and has been 
followed as an out~patient periodically without 
problems. He is to consult with Dr. David Lemon at 
Methodist Hospital 1n Des Moines on 11/18 for 
cons1decat1~n for further workup and possible 
cardiac catheteri2ation. 

It 1s my opinion that Mc. Argo's prognosis 1s 
dependent upon further investigation. As you are 
probably aware, a significant percentage of inferior 
wall myocardial infarctions have multiple vessel 
disease and although Mr. Argo is at present asympto
matic and pain tree, he may well have evidence of 
additional disease if he is submitted to cardiac 
ca t heterizat ion. 

As to the answer to your last question concerning 
whether his heart attack was brought about by 
working conditions or Job duties, we encounter the 
problem of medical opinion and medical fact vs. work
man's (sic) compensation laws. It is my personal 
opinion that no myocardial infarction is compensable 
and that 9enet1c factors, diet, and exercise are 
mo.e important. I have pointed out the genetic 
factors of Mr. Argo's d1sease above. Bowever, 1f 
myocardial infarctions are compensable under the 
law; then it would be my opinion that the activity 
in which Ne. Argo was engaged certainly were very 
likely to precipitate a myocardial event if one was 
so anatomically, physically, and genetically 
disposed. (Cl. Ex. I) 

Claimant was admitted at Iowa Methodist Medical Center on 
November 18, 1981 and underwent a cardiac catheter1zation 
performed by David i. Lemon, N.D., on November 19, 1981. A 
report prepared by Or.· Lemon on November 23, 1981 stated, in 
part: 

CORONARY ARTERIES: 
1. 1he left main coronary was normal. 
2. The left anterior descending artery was normal. 
3. The left circumflex coronary artery was very 

tortuous. There appears to be a less than 50\ 
obstruction 1n the proximal one third of the 
blood vessel, but due to tortuosity 1t may not 
be that severe. The rest of the vessel appears 

normal. 
4. The right coronary artery is 100\ occluded in 

its proximal portion. Its posterior descending 
branch 1s seen from the left side injections. 

POST CATHETERIZATION DIAGNOSIS: 
1. Evidence of previous inferior wall infarction. 
2. Complete occlusion of the eight coronary artery 

disease with subcritical disease in the circumflex. 
RECOMMENDA11 ON: 
The patient should be treated medically. 
(Cl. Ex. G) 

. Claimant testified that he returned to work at Van Hulzen 
011 Company in mid-January 1982, initially for one-half days 
only. He testified_ that he currently works seven hours each day 
at a self-service filling station owned by van Hul2en 0 1 1 
Company and is paid $4.00 per hour as compared to $6.25 per hour 
prior to his myocardial infarction. Claimant stated that he 
tires much quicker than he did prior to the myocardial infarction 
and is not permitted to partake in activities such as shoveling 
snow or raking leaves. (Tr., p. 38-42: 53-54 ) 

In an April 29, 1982 letter addressed to claimant's counsel, 
Dr. Smith wrote: 

To facilitate matters I am enclosing a copy of a 
letter dated November 11, 1981 which I sent to the 
insurance carrier foe the van Hulzen Company. I 
believe this letter answers your first question. 
Subsequent to this letter Mr. Argo was evaluated by 
De. David Lemon at Iowa Methodist Hospital in Des 
Moines and underwent cardiac catheterizat ion. 1his 
disclosed single vessel disease involving the 
proximal eight coronary artery with no evidence of 
significant disease involving the other arterial 
supply of the heart. 1his gives Mr . Argo a good 
prognosis and obviates the necessity for surgery. 
With proper diet and exercise, Mr. Argo's prognosis 
should be little different than a member of the 
normal population who has not suffered a coronary 
event. (Cl. Ex . H) 

In an October 14 , 1982 letter addressed to Dr. Smith, 
defendants• counsel first summ~rized the court's decision in 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974) and then 
posed several questions to the doctor 1n view of the summary. 
The more pertinent of those questions, and Dr. Smith's answers 
thereto contained in his October 25, 1982 response, are printed 
below: 

1. Do you have an opinion within a reasonable 
degree of med,cal certainty as to whether Mr. Argo 
had a previously weakened or diseased heart before 
September 23, 1981? Please state the basis of your 
opinion and 1f you are unable to form an opinion, 
please so state and specify why. 

In response to question t l: Coronary athero
sclerosis is a process which develops over a 
period of time. The fact that Mr. Argo developed 
an acute myocardial infarct i on on 9/23/81 was 
the combination of this prolonged process. Mr. 
Argo, however, had not had any symptomatology 
in the form of anginal type pain to indicate 
that this process was due to emotion. Be had 
had a negative treadmill test on June 15, 1981. 
Therefore, the presence of his coronary artery 
disease was un known not only to Mr. Argo but to 
all the physician's who had attended him. 

2. Do you have an op1n1on within a reasonable 
degree of medical certainty as to whether Mr. Argo's 
physical e xertion on September 23, 1981, while 
employed by van Bulzen Oil Company, would be any 
greater than physical e xertion of Nr. Argo's 
nonemployment life or physical e xertion of any 
other person ' s nonemployment life? Please stat e 
the basis of your opinion and 1f you are unable to 
form an opinion, please so state and specify why. 

In response to question 12: It is my understanding 
that Mr. Argo was engaged 1n the process of 
moving dirt to fill up hog wallows. This was 
being accomplished by both mechanical means 
with a Bobcat and also a tracto r and blade, and 
also by hand, and that there were some large 
chunks o f dirt involved which had to be lifted 
and rolled. Thts amount of e xe r tion would 
certainly not be any greater than tha t possibly 
involved in shoveling the snow from one's walk . 

5. Do you have an opinion w1th1n a reasonable 
degree of medical certainty as to whether Nr. Argo 
would have sustained his myocardial infarction 
regardless of his physical exertion on September 
23, 1981? Please state the basis of your opinion 
and if you are unable to form an opi nion, please so 
state and specify why. 

In response to question t 5: This has also been 
previously answered. It 1s my opinion that Nr. 
Argo would have eventually sustained a myocardial 
infarction regardless of his physical exertion 
on September 23, 1981. The process of coronary 
atherosclerosis had been taking place for 
perhaps a number of years and eventually would 
be expected to reach the degree to precipitate 
a myocardial infarction. Although thts cardiac 
event may have been precipitated prematurely on 
the basis of the physical exertion of the 
moment, it is my personal opinion that he would 
have probably suffered a cardiac event and 
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myocardial infarction regardless of his physical 
exert ion on September 23, 1981. (Defendants' 
Ex. l) 

Claimant was interviewed by two vocational evaluation 
consultants. At the request of his own counsel, claimant was 
interviewed by G. Brian Paprocki, M.S., V.E., on August 26, 1982. 
At the conclusion of his report Mr. Paprocki expressed his 
opinion as to claimant's industrial disability: 

Based on the information noted above, it is my 
belief that the claimant , Francis L. Argo, has 
sustained an industrial disability of approximately 
33 \. This rating is principally based on: the wage 
differential between former and current job responsi
bilities with the same employer; the claimant's 
age; dnd the extremely limited probability of 
locating higher paying alternate employment in the 
Oskaloosa area. Essentially, in spite of Mr. Argo's 
diverse work background and apparently wide-ranging 
skill abilities, I doubt the availability of any 
more stable or remunerative work, or location of a 
more considerate, seemingly ea.pathetic employer 
than the Van Bul2en Co. (Cl. Ex. J) 

At the request of counsel for defendants, claimant was 
interviewed by Regina McIntosh, A.C.S.W., of Forensic Services 
Corporation in Olathe, Kansas. Ms. McIntosh first noted that 
arrangements had been made between attorneys Devine and Heslinga 
for her to meet with claimant on October 29, 1982. In her 
conclusion Ms. McIntosh reported in part as follows: 

Pursuant to my visit with Hr. Argo, I contacted 
his employer to inquire about his present wages and 
job duties. Ken Van Hul2en indicated Mr. Argo 
presently earns $4.00 per hour. The decrease in 
salary was due to some changed job responsibilities. 

l also contacted the Iowa State Soil Conservation 
Service and spoke with the Personnel Section. The 
State Soil Conservation Aides are a pay grade 16 
with a salary range being $12,355.20 annually to 
$15,537.60 annually. There are both full and 
part-time positions. Presently there are vacancies, 
however, they are not fill ing them due to a hiring 
free2e. 

Hr. Argo stated during the interview that his 
previous supervisor has inquired about him possibly 
returning to work and apparently Mr. Argo would 
consider this a possib1l1ty if there were some 
"personnel changes• at the Mahaska County Soil 
Conservation Unit. 

If 1t were possible for Hr. Argo to obtain a 
State Aide position and start work at the lowest 
level, his hourly rate would be $5.94 per hour. If 
he were able to start higher in the pay grade, the 
hourly wage would be higher with a maximum of $7. 47 
per hour. (The pay range is $12,355.20 to $15,537.60 
annually.) 

The Personnel Branch indicated there is a hiring 
freeze, however, there is a special process by 
which a unit can apply to have special considerations 
given to filling a vacancy. They also stated that 
other retired Soil Conservation employees have 
begun working for the State after they have retired 
from the Federal government. Therefore, this is 
not an uncommon or particularly unusual circumstance. 

My discussion at the State level indicated this 
is indeed a poss1bil1ty and is a situation in which 
other retired Federal employees have arranged. 
From Hr. Argo's report, he seemed to have a good 
working relationship with this prior employer and 
feels he would be able to physically handle the 
work. In view of this, he could best maximize his 
earnings by returning to whatever position he might 
qualify for 1n the salary range from $5.94 to $7.47 
per hour. 

His reason for not pursuing the State job has to 
do with personnel - not his d1sl1ke for the job or 
any concerns about not being physically suited for 
the Job. Hr. Argo's primary occupation for over 25 
years was a Soil Conservation Techn1c1an. From his 
interrogatory 1t 1s noted his salary level was 
approximately Sll,900.00 to $12,200.00 the four 
years prior to his retirement. His retirement 
income 1s $11, 469.00. Ris supplemental income from 
working at the Van Hulzen 011 Company placed him at 
a much higher income level. Even if he remains 
employed at $4.00 per hour, his seven hours per day 
combined income will be $18,749.00. Should he 
decide to return to So1l Conservation, his potential 
would be even greater. Although he immediately has 
experienced a decrease in his hourly wage, in my 
professional opinion he has not sustained any 
industrial disability because he possessed skills 
necessary to obtain a higher paying position. (Def. 
Ex. 1) 

Claimant testified that none of h i s medical expenses have 
been paid by Van Hulzen Oil Company or the American Mutual 
Liab1l1ty Insurance Company. (Tr., pp. 36-37) On cross-examination, 
however, claimant admitted that ■ost of the medical expenses had 
been paid by Blue Cross/Blue Shield which is provided through 

his pension from the federal government. At the time of the 
hearing the only outstanding medical bills were for the ambulance 
service on September 23, 1981 and $75 owed to Iowa Me thodist 
Medical Center. (Tr., pp. 49-50) 

APPLICABLE LAW 

Iowa Code section 85.3(1) provides: •every employer ••• shall 
provide, secure, and pay compensation ••• for any and all personal 
inJuries sustained by an employee arising out of and in the 
course of the employment ••.. • 

A determination that an injury •arising out of• the employment 
contemplates a causal connection between the conditions under 
which the work was performed and the result ing injury; ·1.e., the 
inJury followed as a natural incident of the work. Musselman v. Central 
Tel. Co., 261 Iowa 352, 154 N.W.2d 128 (1967); Reddick v. Grand Union 
Tea Co., 230 Iowa 108; 296 N.W. 800 (19 41). 

It was stated in McClure v. Union, et al., Counties, 188 N.W.2d 
283 (Iowa 1971) that, "'in the course of • the employment refers 
to time: place and circumstances of the inJury •.•• An injury 
occurs in the course of employment when it is within the period 
of employment at a place where the employee reasonably may be 
performing his duties, and while he is fulfilling those duties 
or engaged in doing something incidental thereto.• 

Th7 claimant has the_burden of proving by a preponderance of 
the evidence that the inJury of September 23, 1980 is causally 
related to the disability on which she now bases her claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Bot~s, 236 Iowa 296, 18 N.W .2d 607 (1945). A 
possibility is insu 1cient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955) . The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

In Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974) tpe · 
Iowa Supreme Court identified the circumstances under which 
workers' _compensation ~an be awarded in cases involving a 
preexisting heart condition. The opinion stated: 

In this Jurisdiction a claimant with a pre-existing 
circulatory or heart condition has been permitted, 
upon proper medical proof, to recover workmen's 
compensation under at least two concepts of work
related causation. 

In the first situation the work ordinarily 
requires heavy exertions which, superimposed on an 
already-defective heart, aggravates or accelerates 
the condition, resulting 1n compensable injury .... 
Claimant in such a case is aided by our liberal 
rule permitting compensation for personal injury 
even though it does not arise out of an •accident " 
or "special incident• or •unusual occurrence." 

The court in Sondag cited with apparent approval lA Larson 
Workmen's Compensation Law, section 38.83 at 7-172 which states: 

"But when the employee contributes some personal 
element of risk--e.g., by having • • • a personal 
disease--we have seen that the emplo¥ment must 
contribute something substantial to increase tne 
risk. • • * 

"In heart cases , the effect of applying this 
distinction would be forthright: 

"If there is some personal causal contribution 
in the form of a reviousl weakened or diseased 
eart, t e emp oyment contr1 ution must ta et e 

form of an exertion greater than that of nonemploy
ment life. • • • Note that the comparison 1s not 
with this employee's usual exertion 1n his employment 
but with the exertlons of normal nonemployment life 
of this or any other person.• 

The court continued: 

In t he second situation compensation is allowed 
when the medical testimony shows an instance of 
unusually strenuous employment e xertion, imposed 
upon a pre-existing diseased condition, results in 
a heart injury. 

It has long been legally recognized that damage 
caused by continued exert1ons required by the 
employment after the onset of a heart attack is 
compensable •..• ( "T~e most obvious relevance of this 
element (cont i nuing exertion after symptoms) is in 
showing causal connection between the obligat ions 
of the employment and the final injury; for if the 
workman, for some reason, feels impelled to continue 
with his duties when, but for these duties, he 
could and would have gone somewhere to lie down at 
once, the causal contribution of the employment to 
the aggravation of the condition is clear."). 

The common knowledge that complete rest and 
immobilization are ord1narily prescribed for 
persons who are undergoing a heart attack has been 
judicially noticed. 

As claimant has an impairment to the body as a whole an 
industrial disability has been sustained. Industrial di~ability 
was defined in Diederich v. Tri-Citr Railwar Co., 219 Iowa 587, 
593, 2S8 N.W. 899, (1935) as fo lows: It 1s therefore 
plaln that the legislature intended the term 'disability' to 
mean '1ndustr1al disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man.• 
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runctional disability is an element to be considered in 
determining industcial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is titted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W 2d 
251, (l963J. 

ANAL\'SlS 

Upon review ot the record, and particularly the correspondences 
of Doctors Lemon and Smith, it is apparent that claimant suffered 
from a preexisting heart condition (coronary atherosclerosis) at 
the time of his myocardial infarction on November 23, 1981. In 
its decision in Sondag, 220 N.W.2d 903, the court noted two 
alternative circumstances under which workers' compensation 
benefits may be awarded 1n cases involving a preexisting heart 
condition: 1) where a heart attack occurs during an instance of 
employment stress greater than the stress of non-employment life 
and; 2) where a heart attack occurs during an instance of 
unusually strenuous employment exertion. In concluding that 
claimant suffered an industrial disability of 15 percent to the 
body as a whole as a result of his myocardial infarction, the 
deputy made a finding that the work performed by claimant on the 
Van Hulien farm on September 23, 1981 was more strenuous than 
his non-employment activities. On appeal a finding shall be 
made that the activity of lifting 100-130 pound clumps of dirt 
is an unusually strenuous activity within the meaning of the 
second of the alternative tests set forth by the court 1n Sondag. 
As such, any issue as to whether thE deputy erred in finding 
that the effort necessary to perform claimant's work duties was 
greater than that necessary to carry out his non-occupational 
duties (see defendants' appeal issue I ll is rendered moot as to 
its effect upon the outcome of this case and need not be addressed. 

Defendants contend that the deputy erred in finding that the 
onset of claimant's symptoms began at 3:30-4:00 p.m. The 
deputy's finding finds support in the history reported by Dr. Smith 
on November 11, 1981. Claimant's objection on appeal to the 
report of Dr. Smith as constituting hearsay and double hearsay 
1s overruled as being untimely. Because the deputy's finding as 
to the time at which claimant's symptoms began shall be adopted 
herein, the finding that claimant's activities after the onset 
of chest pain aggravated his myocacdial infarction shall also be 
adopted. 

Defendants also voice objection to the deputy•~ finding of 
an industrial disability of 15 percent to the body as a whole. 
Claimant is 60 years old and has training only as a soil conserva
tion technician. while claimant may be capable of returning to 
the same type of work he once performed with the Soll Conservation 
Service, such positions are currently unavailable. As a result 
of physical limitations claimant's hourly wage with Van Hulien 
Oil Company has decreased from $6.25 per hour before the myocardial 
infarction to S4.00 pee hour. In light of these criteria the 
f1nd1ng of on industrial d1aab1l~ty o( 15 percent to the body as 
a whole is reasonable. Because claimant has auatained the 
burden of proving that his myocardial infarction arose out of 
and in the course of hls employment the deputy's award of 
healing period benefits and 75 weeks permanent partial d1aability 
benefits 1s proper. Detendants' contention that the amount of 
medical expenses which have been pa1d through claimant's own 
Blue Cross/Blue Shield coverage should not have been awarded to 
claimant 1s likewise found to be without merit. This agency is 
merely to determine which medical bills and expenses resulted 
from the injury arising out of and in the course of claimant's 
employment. The only parties named in this matter are Francis 
Argo, Van Hulzcn 011 Company, and American Mutual Liability 
Insurance Company. Iowa Code section 85.38 provides for credit 
for any benefits pa1d under workers' group plans contributed to 
by the employer. We decline to expand upon the above langunge 
of section 85.38 to provide credit for benetits derived from a 
group plan to which the employer has not contributed. 

Claimant's issue on cross-appeal, in which the introd~c t ion 
of the report of Regina McIntosh 1nto evidence 1s objected to, 
is also found to be without merit. Ms. McIntosh's 1nterv1ew 
with claimant appears to have been sanctioned by counsel ot both 
claimant and defendants, and hPr report was obviously intended 
to be used as an exhibit at the hearing. It should be noted, 
however, that the repo,ts of both Hr. McIntosh and Brian Paprocki 
have been considered in the disposition of this matter. 

FINDINGS OF FACT 

l. Claimant was an e~,ployec of Van Hulzcn Oil Company on 
September 23, 1981. 

2. Claimant had a pceex1st1ng heart condition on Scptembc, 
23, 1981. 

3. Claimant suttered a myocardial infarction while moving 
100-130 pound clumps of dirt by hand during the course of his 
employment with Van Hulzen on September 23, 1981. 

4. Claimant's work duties wa,e unusually strenuous. 

5. The onset of claimant's symptoms began at 2:30-4:00 p.m. 
on September 23, 1981 and h~ cont,nuPd working until 5:3C p.m. 

6. Claimant's activities after the onset of symptoms 
aggravated his myocardial infarction. 

7. Claimant was hospitalized and unable to return to work 
until January 15, 1982. 

8. Claimant ls 60 years old. 

9. Claimant has received training only os a soil technician. 

10. Claimant's current wage is $4.00 per hour as compared to 
$6.25 per hour prior to his myocardial infarction. 

11. Claimant has suffered an industrial disability of 15 
percent to the body as a whole as a result of his September 23 
1981 myocardial infarction. ' 

12. The stipulated rate is S157.35 per week. 

CONCLUSION OP LAW 

Claimant has sustained the Jurden of proving he received a 
myocardial infarction which aro,e out of and in the course of 
h1s employment on September 23, 1981 resulting in industrial 
disability of 15 percent to the body as a whole. 

WHEREFORE, the deputy's arbitration decision filed May 16, 
1983 1s affirmed. 

THEREPORE, it 1s ordered that the defendants pay the claimant 
a healing period beginning on September 23, 1981 and ending on 
January 15, 1982 at the stipulated weekly rate of entitlement of 
one hundred fifty-seven and 35/100 dollars ($157.)5) together 
with statutory interest from the date due. 

Defendants are further ordered to pay the claimant, commencing 
on January 16, 1982, a seventy-five (75) week period of permanent 
partial disability at the same stipulated rate together with 
statutory interest from that day on claimant's accrued weekly 
benefits. 

Defendants are further ordered to pay the claimant the 
following medical expenses he has incurred as necessary to treat 
the injury: 

Dr. Argo 
Sidney A. McIntosh, M.D. 
Ambulance 
Mileage 
Drugs 
Medical Item (Jogger unit) 
Iowa Methodist Hospital 

S 40.00 
33 2. 00 
60.00 
26.40 

144. 00 
2,302.98 
2,425.19 

Costs are charged to the defendants in compliance w1th Rule 
500-4.33. 

Defendants are further ordered to file a final report within 
twenty (20) days from the date that the tercs of this decision 
become final. 

Signed and filed this 19th day of January, 1984. 

ROBERT c. LANb£SS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

CARL ARINGDALE, 

Claimant, 

vs. 

FRENCH, HECHT, 

Employer, 
Se 1 f- Insured, 
D.-fendant. 

File No. 672251 

APPEAL 

D E C I S I O N 

By order of the industrial commissioner filed September 19, 
1983 the the undersigned deputy industrial commissioner has been 
appointed under the provisions of S86.3, Code of Iowa, to issue 
the final agency decision on appeal in this matter. Defendant 
appeals from an adverse review-reopening decision. 

The record consists of the transcript; claimant's exh1b1ts 
1-34, 36; and the deposition Jf Paul Howard Beckman, M.D., all 
of which evidence was considered in reaching this final agency 
decision. The deposition of Eugene Collins, M.D., was marked as 
exhibit 32. 

The result of this final agency decision will be the same as 
that reached by the hearing deputy. 

EVlDENCE 

The review-reopening decision contained a good summary of 
the evidence and will be adopted herein. However, certain 
evidence needs to be repeated and emphasized. 

Claimant described his lnJury of April 13, 1981 in his 
testimony: 

A. I was working on top of a machine. I crawled 
down the pipe, it was down the same pipes that I 
had crawled up on, and somebody had moved a conveyor 
in underneath the pipes. And I stepped on the 
conveyor and it flipped me backward& and I lit on 
my hips, and then my neck hit on the ladder that 
was setting on the edge up against the safety rail 
and my head hit on the safety rail. 

Q. How far did you fall? 
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A. About four feet. 

Q. And how did you fall? 

A. I fell backwards and lit on my hips and then my 
neck and my back hit on this ladder that was 
sitting on the edge and my head hit on the safety 
rail. (p. 18 11. 9-23) 

Claimant saw several physicians, the main treatment ultimately 
being surgery in the nature of a posterior cervical decompressive 
laminectomy, C4-7. The main medical evidence was by deposition. 

Paul Boward Beckman, H.D., a general surgeon was the company 
doctor for the employer. Be first saw claimant April 14, 1981 
at which time claimant complained of multiple pains in the 
cervical, thoracic and paraspinus regions. Be also testified 
claimant had degenerative arthritic changes and that the inJury 
probably aggravated the preexisting condition. (Dep., p. 23, 
41) Dr. Beckman testified that, although claimant had certain 
physical restrictions, such as a weight lifting restriction of 
20 pounds, claimant could be •employable at something.• (Dep., p. 
43) 

Eugene Collins, H.D., a qualified neurosurgeon, performed 
the cervical laminectomy in February 1982. Be testified that 
while the surgery relieved some pressure, it was •not a particularly 
curative operation, per se.• (Dep., p. 10) As to the cause of 
the degenerative arthritis and spondylosis, Dr. Collins testified 
that it originated by wear and tear over the years but that the 
inJury aggravated that condition and caused his current problem: 

A. Yes. I think that he needed two components, 
again, to get that. You need the preexisting 
cervical spondylos1s and the actual, you know, 
injury. Yes, given that. See what I'm saying? 

Q. Yes. 

A. Given that preexisting cervical spondylosis, I 
believe that the mechanism of injury can account 
for the problems he was suffering with. 

o. Is it your opinion within a reasonable degree 
of medical certainty? 

A. Yes. (Collins dep., p. 16 11. 2-12) 

In Dr. Collins opinion, claimant's lifting should be restricted 
to 10 pounds occasionally with no climbing, no heavy lifting, 
pulling, pushing, bending or prolonged standing. 

Steven R. Jarrett, H.D., a physiatrist, stated in a report 
of January 25, 1983 that claimant should not engage in any heavy 
physical activity. 

A report by Alfred C. Walker, H.S., a vocational consultant 
stated: 

Taking into consideration the vocational in
formation discussed and medical information pro-
vided on Hr. Carl Aringdale, it is my opinion that 
this individual's vocational impairment is equivalent 
to a 91 percent reduction in his access to the 
labor market. It should be added at this time that 
it is questionable if Hr. Aringdale could fully 
sustain a eight hour work effort. Dr. Collins has 
suggested a six-hour limit specifically identifying 
two hours standing and four hours sitting and no 
more than 500 feet walking. Hr. Ar1ngdale will 
have considerable difficulty re-entering the labor 
market with the current restrictions that have been 
placed on him by his physicians. In addition to 
these restrictions, Hr. Aringdale also has a 
limited educational experience and the type of 
retraining programs which would fall within his 
physical capabilities may be too difficult. If Hr. 
Aringdale were capable of performing in an academic 
setting, 1t would first require him to complete the 
preliminary academic preparations of obtaining a G.E.D. 
and involvement in developmental education coursework 
designed at bringing him up to a level of functioning 
in a short-term vocational program such as offered 
by our local community college and vocational 
technical schools. An additional factor which may 
seriously effect his vocat,onal rehabilitation 
potential is his age. Although Hr. Aringdale is 
not at the retirement age, he is reaching the age 
where it becomes very difficult for job placement, 
especially in a labor market situation such as we 
have today, where there is an excess of skilled and 
able-bodied individuals who are capable of performing 
the type of work required for many more years than 
Hr. Aringdale would be able to contribute to any 
com?any that would hire him. 

Claimant testified that he was 58 years of age and had a 
tenth grade education. His work background included jobs as a 
laborer, mechanic, machine operator, machine repairman and 
mai.1tenance mechanic. Be owned his own tavern for awhile and 
was in the army during the Korean War. At the time of the 
hear,ng he test1f1ed th~ he had constant neck pain and walked 
but about 500 feet a day. Aaron Snell, Lewis Herman, and Pamela 
Peters, friends of claimant testified that claimant appeared to 
be.in good health prior to the injury and that, since the 
inJury, he seemed unable to do certain of his usual activities. 

ISSUES 

Defendant states the issues: •1. The deputy erred in 
holding that all of claimant's impairment or disability was 
caused by the accident of April 13, 1982. II. The deputy erred 
in concluding that claimant was permanently totally disabled." 

APPLICABLE LAW 

Claimant must show that the health impairment was probably 
caused by his work: possible cause ,snot sufficient. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955): Ford v. Goode Produce Co., 240 Iowa 1219, 38 N.W . 2d 158 
(1949): Alm u,st v. Shenandoah Nurseries Inc., 218 Iowa 724, 
254 N.W. l Te nc dent or act1v1ty need not be the 
sole proximat e cause, if the injury is directly traceable to it.• 
Ho l mes v. Bruce Motor Freight, Inc., 215 N.W.2d 296, 297 (Iowa 
1974); Lan ford v. Kellar Excavatin & Gradin Inc., 191 N.W.2d 
667 (Iowa 1971) "A cause is proximate f it is a substantial 
factor in bringing about the results.• Blacksmith v. All-American, 
l!!.£:., 290 N.W.2d 3 48, 354 (Iowa 1980) 

In Ziegler v. United States Gypsum Co., 252 Iowa 613, 620, 
106 N.W.2d 591 (1960), the Iowa Supreme Court stated: "It is, 
of course, well settled that when an employee is hired, the 
employer takes him subject to any active or dormant health 
impairments incurred prior to this employment. If hts condition 
is more than slightly aggravated, this resultant condition is 
considered a personal injury within the Iowa law.• 

Industrial disability 1s a reduction of earning capacity, 
and not mere functional impairment. Such disability includes 
considerations of functional impairment, age, education, quali
fications, experience and inability because of the inJury to 
engage in employment for which claimant is fitted. Olson v. 
Goodyear Service Stores, 255 I~wa 1112, 125 N.W.2d 251 (1963): 
Martin v. Skelly Oil Co., 252 Iowa 128, 106 N.W.2d 85 (1960). 
See also Blacksmith, 290 N.W.2d 348, and Mcspadden v. Big Ben 
Coal Co., 288 N.W.2d 181 (Iowa 1980) 

ANALYSIS 

It is quite clear that claimant had a preexisting condition 
in the nature of degenerative arthritis and spondylosis which is 
a form of degeneration also. It is equally clear that claimant 
had a serious and disabling accident while at work. Dr. c~llins 
explains it well when he says it takes the two components, the 
preexisting condition and the accident, to produce the impairment. 
Viewing that testimony in the light of the ruling in Ziegler, it 
is clear that claimant more than slightly aggravated the preexisting 
condition and should be entitled to compensation benefits to 
that extent of that aggravation. The testimony of Dr. Collins is 
given the most weight because he is the principal treating 
physician: however, none of the medical evidence really rebuts 
the proposition that claimant seriously aggravated his preexisting 
condition. 

. Claiman~•s age and background do not prepare him to earn any 
kind of a living with such an impairment. As the rehabilitation 
counselor, Alfred C. Walker, stated his age and limited education 
are drawbacks. Hr. Walker's quantative assessment of a 91 
percent reduction in access to the labor market also carries 
some weight to the extent that it shows claimant has a serious 
inability to compete for any kind of serious employment. One 
concludes, therefore, that the hearing deputy was correct and 
that claimant is permanently and totally disabled. 

FINDINGS OP PACT 

1. Claimant was hurt at work on April 13, 1981 when he 
fell, striking his neck on a ladder and his head on a safety 
rail. 

2. Claimant was treated inter alia by Paul Beckman, H.D., a 
general surgeon, by Byron Rovine, H.D., a neurosurgeon, by 
Steven R: Jarrett, H.D., a physiatrist, by Sam K. Choi, H.D., a 
neurologist, and )Jy Eugene Collins, H.D., a neurosurgeon who 
performed a C4-C7 decompressive posterior laminectomy and C6-7 
foraminotomy, right with decompression of C7 nerve root. 

3. Claimant had preexisting cervical spondylosis, and 
arthritis of the spine. 

4. The work injury of April 13, 1981 aggr t d th · condition. ava e e preexisting 

5. Claimant has a great deal of pain and restriction of 
motion in his cervical area and has permanent partial impairment 
which restr1cts him from manual labor. 

6. Claimant was age 59 at the time of the hearing, with a 
tenth grade education and had always worked at jobs which 
required manual labor, as stated above. 

7. Claimant's access to the labor market is seriously 
reduced and is compounded by his age and lack of education. 

CONCLUSION OF LAW 

Claimant sustained an injury which arose out of and in the 
course of his employment on April 13, 1981 which more than 
slightly aggravated a preexisting condition and which resulted 
in permanent total disability as defined in S85.34(3), The Code. 

ORDER 

THEREFORE, defendant is hereby ordered to pay weekly compen
sation benefits unto claimant at the rate of two hundred sixty
two and 82/100 dollars ($262.82) per week from the date of the 
lnJury during the period of his disability, accrued payments to 
be made in a lump sum together with statutory interest. 

Costs of this action are taxed against defendant. 

Defendant is ordered to file a report of payments upon 
completion thereof. 

Signed and filed at Des Hoines, Iowa this 12th day of 
December, 1983. 

BARRY MORANVILLE 
DEPUTY I NDUSTRIAL COMMISSIONER 

6 ,,, 
7. 
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BE FORE TB£ IOWA I NDUSTRIAL COMM ISSIONER 

KAREN ASCBINGER , 

Cla i mant, 

vs . 

FARMLAND FOODS , 

Employer , 

and 

Pi le No. 540 409 

A P P E A L 

D E C I S I O N 

AETNA LI PE , CASUALTY, 

Insura nce Carrier, 
Defendants. 

STAT EMENT OP THE CASE 

Claimant appea ls from a proposed review-reopening decision 
wherein claimant was den i ed permanent partial disabil i ty benefits 
and fu r the r healing period benefits. Cla imant was awarded t wo 
weeks of temporary total disability be nef its and cer tain medical 
e xpenses . The r ecord on a ppeal consists of the transcript of 
the rev i ew-reopening proceeding; claimant ' s exhibits l through 4 
and 7 t hrough 16; defendants' e xhibits A through K; and the 
br i e f s and f i lings of the parties on appeal. 

ISSUES 

1. Whether the claimant failed to prove a permanent partial 
disability by a preponderance of the evidence. 

2. Whether claimant is entitled to healing period benefits. 

J. Whether certain medical e xpenses incurr ed after September 
10, 1979 a r e chargeable to defendants . 

REVIEW OF THE EVIDENCE 

Claimant was for t y years old at the time her deposition was 
taken . She is married and had four dependen t children at the 
time of the work-related inJury . (Defendants' Exh i bit K, pages 
2- 5) Claimant is a high school graduate whose prior wor k 
e xperience has included managing a family-owned taver n and 
work ing as a waitress, cashier and bartender in a restauran t . 
(Claimant's Ex . K, pp. 6-8) Claimant began wo rk ing for defendant 
employer in August of 1974 . She testified tha t she wo rked on 
the bacon line most of the t ime dur i ng her period of employment. 
Ber duties involved pack1ng, scooping and arranging bacon. (Def. 
Ex . K, pp. 9-11) On May 18, 1979 the bacon line broke down and 
clairnAnt ...,oo osa1.9ned to pocking bacon 1.n box es. (Def. ex. K, P• 
12) An ammonia leak developed near the bacon line where claimant 
was working and she inhaled the fumes. (Tr., pp. 28-30) 
Claimant testified she started coughing and wheezing, and she 
was unable to breathe. (Tc., pp. 29-30) She was t aken to the 
bathroom by another employee and then went to the plant nurse's 
office. The nurse drove claimant to the hospital . (Tr., pp. 31-32) 
She was seen by J. L. Plood , M.D., who placed her in a croupette 
tent and treated her for chemical pneumonitis. (Claimant's Ex . 4) 
Claimant's lungs had cleared by May 20, 1979, and she was 
discharged from the hospital. Ilosone and Robitussin were 
prescribed. (Cl. Ex. 4) Claimant testif,ed that following the 
inJury her throat felt raw; it hurt to breathe; and she would 
lose her voice when she talked . (Tr., pp. 33-34 ) Claimant 
returned to work on or about May 29, 1979 and continued working 
until August 21, 1979, missing t wo days •n July due to laryngitis. 
(Def. Ex. G) In August she was referred by Dr. Flood to Daniel 
Stone, M.D., an lnternist, for eval uation. (Tr., p. 34; CL Ex. 8) 
Claimant was hospitalizeo at Bishop Clarkson Hospital in Omaha 
with complaints of a dry, hacking cough, chest pains and shortness 
of brea t h. (Cl, Ex. 7, 8) Dr. Stone no t ed a history of •recurrent 
bronchitis one or t wo times each year and has had pneumonia 
three times. • (Cl. Ex. 7) Pulmonary function testing was done 
on August 28, 1979 and the results were reported as show,ng a 
small airway obstruction. (Def . Ex . D) Claimant was discharged 
from the hospital on September 9, 1979 with Instruct i ons to 
return 1n six weeks for re-evaluation. (Cl. Ex. 7) In a letter 
to Dr. Flood dated September 10, 1979, Dr. Stone reported: 

I have recommended that this lady, who has 
recently been a patient of mine •n the Bishop 
Clarkson Memorial Hospital, not return to work. I 
understand that she has been exposed to amonia 
(sic) fumes during her employment. She has all the 
si~ns of small airway lung disease. In my opinion, 
exposure to amonia (sic) aggravated a pre-existing 
condi t ion. In my opinion Hrs. Aschinger should not 
return to this part,culac occupation or should not 
return to e xposure to amonia (sic) fumes. (Cl. Ex . 8) 

On October 12, 1979 claimant returned to Bishop Clarkson 
Hospital for a second series of pulmonary function tests. Dr. Stone 
reported that claimant had occasional episodes of dyspnea and 
weakness, but the pulmonary function tests results had returned 
to normal. (Def. Ex. D) Claimant was continued on Metaprel, 
and was told to return In six weeks. (Def. Ex. D) On November 
11, 1979 Dr. Stone released claimant from his care, noting that 
her chest pains had "almost completely disappeared" and suggesting 
she continue taking Metaprel. On February 20, 1981 Dr. Stone 
reported to claimant's attorney that he doubted that claimant's 
illness was related to the ammonia e xposure. (Def. Ex . D) 

On December 4 , 1979 claimant consulted Robert c. Larimer, 
M,D., who is board cert•f•ed in internal medic,ne, at the 
request of defendan t s. (CL Ex . 16 , pp. 3, 17) Dr. Larimer 
t est i fied by deposition that x-rays o f claimant's chest showed 
bronchial markings usually seen with a localized •nhalation type 
of damage. (CL Ex. 16, p. S) 

The fa c t that she had rec ently had what she desc ribed 
as a cold and bronchit i s would suggest tha t her 
mu c ous membranes were already in kind of a precarious 
position and were probably j uc ler tha n normal, t o 
use a reasonable e xpression. So they would be more 
likely to have severe - - she would be more likely 
to have a severe •nJucy from pneumonia -- f rom 
ammon,a inhalation than the next pe rson who had not 
had rec ent bronc hi tis. (Cl . Ex. 16, p. 10 ) 

Dr. Larimer stated bis prognosis for the in j ury : "Generally 
s peaki ng, the outlook f or ammonia- inhalation injury is pretty 
good. In other words , most o f t he peopl e who s u ffer this kind 
of a n i n j u r y do very we l l and eventually ove r a per i od o f mon ths 
o r a year o r t wo r ecover t o the po int t hat there is no diff icul ty. 
They don't all, howe ver.• (CL Ex . 16, p. 9 ) Dr. Lar imer 
conceded tha t repea ted bo uts o f b ronch i tis could a lso have 
c r eated t he condit ion o f cla i mant ' s lungs as i ndicated by t he 
x-rays . (Cl. Ex. 16, p . 13) 

I n Fe bruar y of 1981, claimant consulted a doctor i n Mexico 
on t he a dvice o f a friend, Claiman t stated breathing tests a nd 
x-ca ys were t ake n and t he med i cation Triaminor al was p rescribed 
to help her breath ing . She repor t ed that the cos t o f t he trip 
and medication fo r one yea r was $1 , 930. (Def . Ex . K, pp. 24-28) 
Claimant admi t ted she d i d not seek authori zation of defendant 
employe r t o vis i t t he Mex ican clinic because she had been told 
by the plant nu rse she no longer had insurance coverag e . (Def. Ex . 
K, pp. 28- 29) 

In February of 1982 , claimant was evaluated at Bishop 
Clarkson Hospita l by Thomas Tinstman, M. D., a s pecialist in 
pulmonary medicine, fo r compla i nts o f chest pains and increased 
coughing when exposed to cold , humi di t y or smoke. (Def . Ex . D; 
Cl . Ex . 8) New pul monary s t udies y iel d ed score s within normal 
limits, wi t h De. Ti nstman noting that tests wh i ch dep ended on 
patien t e f for t had poor er resu l ts than some of the other tes t s. 
Dr. Ti nstman reported: "The ultimate question is, does she have 
as t hmatic bronchitis de novo, which was short- t erm aggravated by 
pneumonia, or does she have permanent disease as a result of 
ammonia. • (Def. Ex. D) 

In March 1982 claimant again consulted Dr. Lar,mer , who 
f ound that her complaints we re s imi lar to what t hey had been ln 
1979 . Be prescribed a Vanc l ea rll inhalor, a cor t isone treatment 
for pulmonary mucosa . (Cl. Ex . 12) 

I n December 1982 claimant was evaluated by Cra i g Bainbridge , 
M.D., who is board certified in in t ernal medicine and pulmonary 
disease . Based upon a phys, cal e xamination, chest x-rays and 
new pulmonary function studies, Dr, Bainbridge concluded tha t 
claimant did not have any permanent damage as a result of her 
e xposure to ammon,a, (Def. Ex . J, pp. 21-22) Dr. Ba,nbridge 
found evidence of possible minimal obstruction of air flow but 
reported that the results from the pulmonary function tests were 
essentially normal. (Def. Ex. J, p. 39) 

John E. Kasik , H,D., a board certified intern,st with 
tra i ning in pulmonary medicine, tes t ified by deposition in 
February 1983 after reviewing claimant's medical records and 
reports. (Cl. Ex. Fl Dr. Kas i k concluded that claimant had 
essent,ally normal pulmonary funct i on which should not signi
ficantly limit her act1vities and found no indications of 
permanent damage from ammonia ,nhalation. (Cl. Ex. F, pp . 21, 
27) Dr. Kasik t estif,ed tha t clai mant's medical history was of 
repeated episodes of respi r a t ory tract i nfections and laryngitis. 

The natural history of her i llness, based on the 
past records, would indicate to me tha t she probably 
would continue to have repeated episodes of upper 
respiratory infection followed by complications, 
whether or not she had been e xposed to ammonia. In 
other words, wha t I'm saying is that I would 
normally e xpect a person with this history to 
continue to have troubles with their respiratory 
tract. 

Generally speaki ng, individuals who have bronchitis 
for whatever reason tend to have recu r rent episodes, 
particularly as they get older. (Def. Ex. F, pp. 11- 12) 

Claimant's medical records from 1974 indicate she has been 
treated for a ruptured liver and fractured coccyx. (Cl. Ex . 1) 

Claimant testi!ied that she worked ln damp cold of 34-40 
degrees temperatures and caught colds when she got wet. (Tr., 
pp. 15-19) Ber medical records note she has no his t ory of 
smoking. (Cl. Ex. 4) She was treated foe coughing and congestion 
in November and December of 1974 and for laryngitls and a cough 
,n January of 1976. In March 1976 she was seen for a sore 
throat. (Cl. Ex. l) In December 1976 she had a cold, congest i on 
and a cough. (Cl. Ex. 2) In March and December of 1977 she was 
treated for sinusitis. (Cl. Ex. 2) In February, July and 
December of 1978 claimant aga i n had cold symptoms with laryngi t is 
and nasal mucosal erythema. (Cl. Ex . 2, 3) In Harch of 1979 P. L. 
Myer, D.O., noted that claimant had prev i ously had a hysterect omy, 
appendectomy, and a portion of bowel removed. Dr. Myer diagnosed 
claimant as suffer,ng from acute duodenal ulcer. (Cl. Ex. 2) 

Her employment records ind,cate she has not worked for 
defendant employer since August 21, 1979. She testified she •s 
limited 1n doing housecleaning or gardening because she ge t s out 
of breath. Ber home has a basement and second floor and the 
stairs tire her. (Tr,, p. 51) She relies on her inhaler in 
dusty or humid conditions. (Tr., p. 52) 

Paul Aschingec, husband of cla,mant, testified that his wife 
was generally healthy before the work-related inJury. Following 
the injury she coughed up pieces of dark mater , a l for a year or 
more. Hr. Aschinger stated the ma terial looked like dried blood. 
(Tr., pp. 104-110) Be test,fied his wife could no longer bowl 
where there was smok ing and had to rest when she cleans house or 
helps him in his construct i on bus,ness. Mr . Aschinger believed 
that claimant's condition had improved s,nce 1981, (Tr ., PP• 108-
111) He conf irmed that claimant was not a smoker. (Tr ., p . 113) 
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Mary M. Daniel, health nurse for defendan t employer, testified 
that he r nursing notes show claimant came to her with cough 
complaints once in 1976 and twice in 1974. (Tr., pp. 116-119) 
Ms. Dan i el indicated claimant had e xcessive absences from work 
as compared with other employees during the period pr i or to the 
May 18, 1979 injury. Cla imant had 10 days of illness in 1974; 8 
1/2 days o f f in 1975, anJ 28 days off in 1976. Claimant was 
absent 23 days in bOth 1977 and 1978. (Tr., pp. 119-120) Ms. 
Daniel stated that such absences i ncluded knee and neck inJuries, 
a fractured tail bone, and gallbladder problems. (Tr., p. 122) 
Claimant had also suffered a contusion of the chest in an auto 
accident in 1977. (Tr,, p. 126) 

Pete Scavone, a foreman for defendant employer, testified 
that he had been claimant's immediate supervisor for the six 
months prior to the May 1979 injury. (Tr., ~- 127) Mr. Scavone 
stated that pr1,,r to the ammonia inJury, clail'lant was often 
sick with colds and coughing. Following the injury, when 
claimant returned to work she seemed much the same as before the 
inJury. Mr. Scavone described her cough before the injury as 
loud and distinct and stated that claimant's present cough is 
similar in sound. (Tr. , pp . 128-129) 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of May 18, 1979 is causally related 
to the disabili t y on which she now bases her claim. Bodish 
v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl 
v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A possibility 
is insufficient; a probability is necessary. Burt v. John 
Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (1955). 
The question of causal connection is essentially within the 
domain of e xpert tes t imony. Bradsh~w v. Iowa Methodist Hospital, 
251 Iowa 375, 101 N. W.2d 167 (1960). 

However, e xper t medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
iiotbe couched in definite, positive or unequivocal language . 
Sondag v. Ferris Hardware, 220 N. ~ .2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, in whole or in 
part, by the trier o f fact. Id. at 907. Further, the weight to 
be given to such an opinion isfor the finder of fact, and that 
may be affected by the comple t eness of the premise given the 
e xpert and other surrounding circumstances. Bod1sh , 257 Iowa 
516 , 133 N.~.2d 867. See also Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N. W.2d 128 (1967 ). 

ANALYSIS 

Claimant seeks to introduce a new cause of action on appeal; 
that of gradual or cumulative damage to her lungs over a period 
of t1me as a result of plant working conditions. Since only 
those matters considered by the deputy are reviewed on appeal, 
this decision will not reach the question of gradual or cumulative 
injury. 

The record reveals that claimant has a history of bronchial
related illnesses which have contributed to e xcessive absences 
from her job. Medical reports and the testimony of the plant 
nurse and foreman substantiate an almost continuous incidence of 
coughing and colds symptoms e xperienced by claim~nt prior to the 
Hay 18, 1979 ammonia injury. It becomes claimant's burden, 
therefore, to demons t rate that the respiratory problems she 
experienced following the injury were the result of ammonia 
inhalation and not tne usual, for claimant, recurrance of 
previous problems. The evidence presented by claimant has not 
only failed to demonstrate this necessary causal relationship 
between injury and subsequent disability, but has also failed to 
establish the nature and extent of the disabili t y. 

Following her exposure to ammonia fumes, claimant received 
medical care and returned to work at the end o( May, 1979. The 
record indicates that she worked nearly 2 1/2 months before 
seeking specialized medical evaluation of her respiratory 
complaints. Such delay in assessment leaves open the question 
of whether other intervening factors, i.e., renewed infection 
unrelated to the work inJury, might have been in operation to 
affect the results of the August 28 pulmonary studies. Dr. 
Stone, the treating physician, could report only that exposure 
to ammonia aggravated a preexisting condition of small airways 
obstruct1on. A second series of tests administered in October 
of 1979 yielded normal results of pulmonary function, and 
claiQant was released from the care of Dr. Stone, who later 
stated he doubted that claimant's illness was related to the 
exposure to ammonia. 

Since the fall of 1979, claimant has been evaluated by a 
number of doctors for her continuing resp1ratory complaints. 
Although there has been some disagreement between the doctors as 
to whether certain pulmonary test results fall w1thin normal 
limits, none of the doctors have diagnosed permanent lung, 
thcoat or nasal damage as a cesult of the ammonia injury. 
Absent proof that clai■ant has sustained a permanent impairment 
as a result of the work-related inJury, the deputy was correct 
in denying an award of healing period or per■anency benefits. 

With regard to claimant's last issue, cla1mant incorrectly 
interprets the deputy's award of medical costs. The Bishop 
Clarkson Hospital expenses were limited to claimant's period of 
hospitalization for the purpose of initial evaluation Crom 
August 27, 1979 through September 9, 1979. Dr. Flood's charges 
were liaited to the care 91ven clai■ant prior to September 10, 
1979. The charges of ors. Stone and Larimer, both of whom saw 
claimant after September 10, 1979 were ordered paid. 

FINDINGS OP PACT 

~HERSFO~E, it 18 found: 

l. That claiaant wee forty years old at the time of the 
hear 1ng. 

2. That claiaant is ■arr1ed with four ( 4 ) dependent children. 

3. That cla i mant's previous work experience has included 
owning and managing a tavern and restaurant. 

4 . That claimant has a medical history of recurring bronchial
related illnesses. 

5. That claimant has been employed by defendant employer 
since August of 197 4 . 

6. rhat claimant had excessive absences from work due to 
illnesses. 

7. That claimant was exposed to ammonia fumes on May 18, 
1979 while work i ng near the bacon line. 

8. That claimant was hospitalized for two (2) days following 
the injury. 

9. That claimant returned to work on or about May 29, 1979. 

10. That claimant continued working for defendant employer 
until August 21, 1979. 

11 . That claimant had a series of pulmonary function tests 
performed in August-September of 1979 to evaluate her condition. 

12. That the tests did not substantiate evidence of permanent 
lung damage due to the ammonia i njury. 

13. That subsequent pulmonary function studies yielded 
essentially normal results. 

1 4 . That claimant has continued to suffer recurring bronchial 
and throat problems. 

15. That claimant 1s entitled to temporary total disability 
benefits for the period of August 27, 1979 to September 9, 1979. 

' 
16. That claimant is entitled t o medical costs incurred as a 

result of her Hay 18, 1979 work-related injury . 

17. That claimant has not rece i ved any permanent partial 
disability benefits as a result of her injury. 

CONCLUSIONS OF LAW 

The claimant has failed to sustain her burden of proof that 
she incurred a permanent impairment as a result of the work
related injury of May 18, 1979. Claimant is entitled to temporary 
total disability benefits for the period of her August-September 
hospitalization and to certain medical costs pursuant to section 
85.27, Code of Iowa. 

WHEREFORE, the deputy"s proposed review-reopening decision 
is aff1tmed. 

ORDER 

THEREFORE IT IS ORDERED: 

That defendants pay unto claimant temporary total disability 
benefits from August 27, 1979 to September 9, 1979 at a rate of 
one hundred ninety-four and 54/100 dollars ($19 4 .54) per week. 

That defendants pay medical expenses or reimburse claimant 
for expenses for which she can establish payment from her own 
funds as follows: Bishop Clarkson Memorial Hospital for a 
hospitalization from August 27, 1979 through September 9, 1979; 
bills from Dr. Stone; charges of Dr. Larimer; and costs of Dr. 
Plood prior to September 10, 1979. 

That defendants pay interest pursuant to Iowa Code section 
85,30. 

That defendants pay costs pursuant to Industrial Commissioner 
Rule 500-4.33. 

That defendants file a final report in sixty (60) days. 

Signed and filed this ____ day of June, 1984. 

ROBERT C. LIINDESS 
INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMM ISSIONER 

SANORA K. ASH, Surviving 
Spouse, RALPH R. ASH, Jr., 
Deceased, 

Claimant, 

vs. 

INCORPORATED CITY OP 
SWEA CITY, IOWA, 

Pile No. 677749 

0 E C I S I O N 

0 N 

Employer, E O U I T A B L E 

and A P P O R T I O N M E N T 

AID INSURANCE SERVICES, 

Jnsurance Carrier, 
Defendants. 

This is a proceeding to determine the apportionment of 
compensation benefits among the various conclusively presumed 
dependent parties. Those parties submitted the case on a stipu
lation of facts. 

FACTS PRESENTED 

The deceased, Ralph Ash, Jr., first married Linda: of their 
marriage one child was born in 1965, John Wayne Ash. Later, 
Ralph and Linda were divorced and Linda married David Henriksen 
who adopted John Wayne. 

Later, Ralph married Sandra, and they had two children, 
Laurie born 1n 1972 and Danny born in 1976. 

On August 8, 1981, Ralph Ash, Jr., was killed in an accident 
which arose out of and in the course of his employment. 

ISSUES 

The issues are whether or not John Wayne Ash is entitled to 
any portion of the weekly compensation beneiits, and, if so, the 
extent of the apportionment to the entitled parties. 

APPLICABLE LAW 

Section 85.31, Code of Iowa, provides in part as follows: 
1. When death results from the injury, the em-
ployer shall pay the dep~ndents who were wholly 
dependent on the earnings of the employee for 
supputt ot the time ot his injury, during their 
lifetime, compensation upon the basis of eighty 
percent per week of the employee's average weekly 
spendable earnings, commencing from the date of his 
death as follows: 

a. To the widow or widower for life or until 
remarriage, provided that upon remarriage two 
years' benefits shall be paid to the widow or 
widower ln a lump sum, if there are no children 
entitled to benefits. 

b. To any child of the deceased until the child 
shall reach the age of eighteen, provided that a 
child beyond eighteen years of age shall receive 
benefits to che age of twenty-five if actually 
dependent, and the fact that a child is under 
twenty-five years of aqe and is enrolled as a 
full-time student in any accredited educational 
institution shall be a prima fac1c showlng of 
actual dependency. 

Section 85.42 states in part as follows: 

The following shall be conclusively presumed to be 
wholly dependent upon the deceased employee: 

1. The surviving spouse .... 

2. A child or children under eighteen years of 
age, and over said age 1f physically or mentally 
incapacitated from earning, whether actually 
dep~ndcnt for support or not upon the parent at the 
time of his or her death. 

Effective July l, 1981 the following provision was deleted 
from the Iowa Code, S633.223: "A lawfully adopted person and 
his heirs shall inherit from and through the adoptive parents 
the same as a natural born child. The adoptive parents and 
their heirs shall inherit from and through the adopted person 
the same as though he were a natural born child." That code 
section now reads: 

1. Except as provided in subsection 3, a lawful 
adoption extinguishes the right of intestate 
succession of an adopted person from and through 
the adopted person's natural parents. The adopted 
person inherits from and through the adoptive 
parents in the same manner as a natural born child 
inherits from and through the child's natural 
parents. 

2. Except as provided in subsection 3, a lawful 
adoption extinguishes the right of intestate 
succession of a natural parent from and through the 
parent's natural born cild who is adopted. The 
adoptive parents inherit from and through the 

adopted person in the same manner as natural 
parents inherit from and through the parents' 
natural born child. 

3. An_adoption of a person by the spouse or 
surviving spouse of a natural parent has no effect 
on the relationship for inheritance purposes 
between the adopted person and that natural parent 
or natural parent's heirs. An adoption of a person 
by the spouse or surviving spouse of a natural 
parent after the death of the other natural parent 
has no effect on the relationship for inheritance 
purposes between the adopted person and the deceased 
natural parent's heirs. 

4. A person inherits through an adopted person, an 
adoptive parent, or a natural parent of an adopted 
person only if the adopted person, adoptive parent, 
or natural parent of an adopted person would have 
inherited under subsection 1, 2, or 3. 

Snook v. Hermann, 161 N.W.2d 185 (Iowa 1968) stands for the 
proposition that the natural child who is adopted is a conclusively 
presumed dependent of the natural parent in a compensation case 
where the natural parent 1s killed. 

ANALYSIS 

Claimant argues that Snook v. Hermann no longer applies 
because of the amendment to the Iowa Code. Claimant further 
appears to argue that the Iowa Court approves of the proposition 
that the laws of descent and distribution should influence 
workers' compensation entitlement. (See page 190 of the snook 
case) One would point out that the Iowa Court seemed more to 
rely upon the plain meaning of the workers' compensation statute, 
and i t dwelled less upon the descent and distribut i on rulings 
from other Jurisd1ct1ons. Further, the Iowa Cour t did not cite 
the code section referred to, S633.223. Finally, a reading of 
subsection (3) of that statute as presently worded would seem to 
confirm the idea that a child who 1s adopted by the spouse of 
the natural parent can take from the other natural parent. for 
these reasons, the Snook case does not seem to have been affected 
by the change in the Iowa Code. 

The brief filed on behalf of John Wayne Ash requests an 
apportionment of one-quarter to him and three-quarters to the 
other claimants. As this 1s an equ itable apportionment, the 
suggested equal division of the proceeds seems fair. 

There is one other matter. On February 15, 1983, claimant 
Sandra R. Ash filed an original notice and petition for com
mutation of all remaining benefits. Service was made upon the 
defendant employer and insurance carrier, but no service was 
made upon John Wayne Ash. Further, the arithmetic computations 
would be alt.ered by the apportionment made. Therefote, thdt 
petition should be dismisse d. 

The following findings of fact are taken from certain 
portions of the stipulation o f facts. 

FINDINGS OF FACT 

l. John Wayne (Ash) Henriksen was born July 18, 1965 to 
the marriage of Ralph R. Ash, Jr. and Linda L. Ash, now Linda L. 
Henriksen. 

2. Subsequent to the birth of John Wa yne (Ash) Henriksen, 
Ralph R. Ash, Jc. and Linda L. Ash, now Linda L. Henriksen, were 
divorced. 

3. Subsequent to the divorce Linda L. Ash married David 
Henriksen. 

4. Subsequent to the marriage between Linda L. Henriksen 
and David Henri ksen the minor, John Wayne (Ash) Henriksen was 
adopted by his step-father in approximately 1973. 

s. John Wayne (Ash) Henriksen has just graduated from 
Truman High School, Truman, Minnesota. He intends to attend 
Jackson Area vocational Technical Institute at Jackson, Minnesota 
commencing in September where he will be enrolled in a two year 
course to study carpentry. John is a good student. 

6. John nayne (Ash) 
about $200.00 in savings. 
wi ll be as follows: 

Henriksen's only assets consist of 
The estimate of his cost of education 

a. Tuition $1,300.00 
b. Room , board, clothing, transportion 

entertainment, and miscellaneous 
expenses Approx. 500.00 per mo. 

7. Ralph R. Ash, Jr. d1d not provide any material support 
for John Wayne (Ash) Henriksen after his adoption by David 
Henriksen nor had he provided any support for John Wayne (Ash) 
Henriksen for some substantial period of time prior thereto. 

8. Subsequent to his divorce from Linda L. Ash, now Linda 
L. Henriksen, Ralph R. Ash, Jr. married Sandra K. Clausen, who 
1s now his surviving spouse, Sandra K. Ash . They were married 
on September 23, 1970, at St. Paul, Mn . 

9. Two children were born to the marriage of Ralph R. Ash, 
Jr. and Sandra K. Ash. They are Laurie Hay Ash, born March 19, 
1972, and Danny Richard Ash, born Harch 8, 1976. At the time of 
his death, Ralph R. Ash, Jr. was still married to and living 
with Sandra K. Ash and the t wo children named in this paragraph. 

10. On August 8, 1981, Ralph R. Ash, Jc. was k illed in the 
course of his employment as the Ch i ef of Police for the City of 
Swea City, Iowa. 
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CONCLUSIONS Of LAW 

That John Wayne Ash, Sandra Ash, Laurie Ash, and Danny 
Richard Ash are conclusively presumed dependent as a result of 
the death of Ralph R. Ash, Jr., which arose out of and in the 
course of his employment on August 8, 1981. 

That the weekly compensation benefits should be apportioned 
as follows: one-quarter to John Wayne Ash and three-quarters to 
Sandra Ash on her own behalf and on behalf of Laurie and Danny 
Ash. 

THEREFORE, defendants are hereby ordered to pay weekly 
compensation benefits unto claimants for the period of their 
entitlement at the rate of one hundred sixty-one and 54/100 
dollars ($161.54) per week, accrued payments to be made 1n a 
lump sum together with statutory interest from August 8, 1981. 

One-quarter (1/4) of the weekly rate shall be paid to the 
Clerk of the Court of Kossuth County as trustee for John Wayne 
Ash and three-quarters (3/4) of the weekly benefit shall be paid 
to Sandra Ash on her own behalf and on behalf of Laurie Ash and 
Danny Ash. 

Claimant's petition for commutation of all remaining benefits 
filed February 15, 1983 1s hereby dismissed without prejudice. 

Signed and filed at Des Hoines, Iowa this 12th day of 
October, 1983. 

BARRY :tORANVILLE 
DEPUTY ItlDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COHHISSIONER 

SANDRA K. ASH, Surviving 
Spouse, RALPH R. ASB, Jr., 
Deceased, 

Claimant, 

vs. 

INCORPORATED CITY OF 
SWEA CITY, IOWA, 

Employer, 

and 

AID INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

File No. 677749 

R E H E A R I N G 

D E C I S I O N 

On October 12, 1983, the undersigned deputy industrial 
comm1ss1oner filed a decision on equitable apportionment. On 
November 1, 1983, defendants filed an application for rehearing 
on the issue of the weekly compensation rate. According to 
defendants, since the deceased employee did not provide any 
support for John Wayne (Ash) Henriksen, the employee would not 
nave been entitled to claim the child as an exemption for income 
t~x purposes. As a result, the compensation rate should be 
figured on the basis of fourt exemptions instead of five. 

Defendants are correct. 

WHEREFORE, the decision on equitable apportionment is hereby 
amend~d to show that the correct weekly compensation rate is one 
hundred fifty-nine and 57/100 dollars ($159.57) per week, and 
defendants are obliged to pay that amount in all respects 
ordered 1n that decision. 

Signed and filed at Des Hoines, Iowa this 5th day of 
Occ~mbe r, 1983. 

BEFORE THE IOWA INOUSTRIAL COHHISSIONER 

PAULK. ASHER, 

Claimant, 

vs. 

POC.K COUNTY, 

Employer , 
Self-I nsured , 
Defendant. 

File No. 603001 

D E C I S I O N O N 

Cl.AIHANT'S APPLICATION FOR 

MEDICAL EXAMINATION AS CONTEMPLATED 

BY SECTION 85,39 , (1979) 

This is a proceeding as contemplated by section 85.39, Code 
of Iowa, wherein the claimant, Paul K. Asher , requests an or der 
from this agency requiring Polk County, his self-insured employer , 
to reimburse him the cost of a proposed physical e xamination to 
be conducted by Jerome G. Bashar a, H.D., an orthopedic surgeon. 

This matter came on for hearing before the undersigned on 
November 15, 1983, at the agency ' s office in Des Hoines , and 
considered as fully submitted at the conclusion of the hearing. 

The record in this matter is based upon the undersigned's 
notes and the live testimony of the claimant and B. E. Mackin, 
th~ defendant's safety officer. Defendant produced exhibi t 4 , 
being a copy of the claimant's sick leave and vacation record . 

The issue requiring a ruling appears to be whether or not, 
in light of the employer ' s apparent policy of allowing the 
employee choice of attending physician, the employer may now 
decline claimant's application for an independent medical 
examination. 

• Section 85.27, Code of Iowa, reads, in part, as follows: 
For purposes of this section, the employer is obliged to 

furnish reasonable services and supplies to treat an injured 
employee, and has the right t o choose the care. • 

There is sufficient credible evidence contained in the 
commissioner's file and in the record made in open hearing to 
support the following statement of facts: 

Claimant , age 52, sustained an admitted industrial injury on 
March 1 4 , 1979, said injury arising out of and in the course of 
the claimant's employment activit i es . A first report of injury 

was duly filled out that day and Hr. Mackin, the safety o f ficer 
conduct ed his investigation and concluded that Deputy Sheriff ' 
Asher did sustain an inJury which arose out of and in the course 
of his employment. 

During the intervening period, the claimant sought medical 
assistance from Dr. Robert J. Conair, D.O., who referred the 
claimant to Hartin S. Rosenfeld, D.O., an orthopedic surgeon. 

Following examination, surgery on claimant's l eft knee 
appeared to be i n order. Collllllunication between the claimant and 
Hr. Mackin occurred on the Sunday prior to surgery. Hr. Mackin 
testified that he expressed some dissa t isfaction with the 
claimant's choice of physician, but since the surgery had 
already been scheduled and the claimant was a patient in the 
hospital, he felt it appropriate not to disturb the doctor/ 
patient relationship. 

. Hr. Mackin also testified that he had prior conve r sations 
with Deputy Sherif f Asher dur i ng his investigation of the Hatch 
14 , 1979 incident. Hr. Mackin and the employer had the oppor
tunity at that time to exercise their statutory option as it 
relates to the choice of medical care. Based upon the defen
dant's ocdical POlicy, this was not done. 

The e~ployer subsequently paid the medical and hospital 
expenses incurred, as well as discharging their obligation for 
the claimant's permanent partial disability, as provided for in 
section 85.34(2)(0) , Code of Iowa 

Defendant now has exercised its statutory option and has 
directed the claimant to seek future medical treatment f r om 
William R. Boulden , H.D., an orthopedic surgeon. 

Claimant now asks to have a physician of his own choosing 
conduct an independent evaluation, as provided for in the 
unnumbered paragraph of section 85.39, Code of Iowa, which reads, 
1n Part, as follows: 

Whenever an evaluation of permanent disab i lity has 
been made by a physician retained by the employer 
and the employee believes this evaluation to be too 
low, he shall, upon application to the commissioner, 
and at the same time delivery of a copy to the 
employer insurance carrier, be reimbursed by the 
employer the reasonable fee for a subsequent 
examination by a physician of his own choice, and 
reasonabl y necessary transportation expenses 
incurred for such examination. The physician 
chosen by the employee shall have the right to 
confer with and obtain from the employer-retained 
physician sufficient history of the inJury to make 
a proper examination. 

The cutting edge of this dispute appears to be whether or 
not the choice made by the claimant of the original treating 
surgeon, Dr. Rosenfeld, now prevents him from e xercising the 
choice of an independent phys1c1an, as contemplated by the above 
statutory language. 

In light of the fact that the defendant herein does not have 
a written policy, nor has identified a physician or a 11st of 
physicians from which injured employees may choose care, the 
choice by the claimant of Dr. Rosenfeld does not relieve the 
defendant of its obligation to provide reasonable medical care, 
as required by section 85.27. 

WHEREFORE, having seen and heard the witnesses in open 
hearing , and after tak ing into account all of the credible 
evidence contained in this record , the following findings of 
fact are made: 

l. That this agency has jurisdiction of both the subJect 
matter and the parties. 

2. That the claimant sustained an admitted industrial 
injury on March 14 , 1979. 

3. That the parties hereto agreed verbally and by 
subsequent actions that Hart i n S. Rosenfeld , D.O., was to be the 
origina l trea ting physician . 
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4. That the claimant has timely filed his application 
foe an independent medical examination. 

THEREFORE, IT IS ORDERED that the proposed physical exami
nation to be conducted by Jerome Bashara, H.D., shall occuc 
within the next sixty (60) days from the date below; and that 
the reasonable costs related thereto shall be ceimbucsed to the 
claimant. 

IT IS FURTHER ORDERED that the costs of this action as 
provided by the Iowa Industrial Commissioner Rule 500-4.33 be 
charged to the defendant. 

Signed and filed this 9th day of March, 1984. 

HELMUT MUELLER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

MARILYN BARNER, 

Claimant, 

vs. 

RALS10N PURINA, 

Employe c, 

and 

AETNA LIFE AND CASUALTY 
INSURANCE COMPANY, 

Insurance Carrier, 
Defendants . 

PILE NOS. 700322 & 699551 

A R B I T R A T I O N 

D E C I S I O N 

These are proceedings in arbitration brought by Marilyn 
Barnec, claimant, against Ralston Purina, employee, and Aetna 
Life and Casualty Company, insurance carrier, defendants, to 
cecovec benefits undec the Iowa Workers' Compensation Act for 
two alleged inJucies arising out of and in the coucse of hec 
employment on January 24, 1982 and February 14, 1982. They came 
on foe hearing on Macch 24, 1983 at the Woodbury County Court
house in Sioux City, Iowa. They wece considered fully submitted 
at that time. 

No filings wece made with the industrial commissioner 
regarding the January 24, 1982 injucy. A first repoct was 
received Apcil 7, 1982 foe an incident in the week of February 
8, 1982. A denial of compensability was received on Hay 13 , 
198 2. 

The record in this matte< consists of the testimony of 
claimant, Sandra Bcinkechoff, Frances Cole, Raymond Smith, and 
Andrew Barner; claimant's exhibit I, a listing of travel expenses 
and time off work; claimant ' s exhibit 2, various medical reports 
and statements; defendants ' exhibit A, medical reports; defendants' 
exhibit B, the discovery deposition of claimant; defendants' 
exhibit C, medical reports and office notes; defendants' exhibit 
D, the deposition of Dr. McGowan; and defendants' exhibit E, 
medical expenses. 

ISSUES 

The issues in these matters are whether claimant's injuries 
arose out of and in the course of her employment; whether there 
is a causal relationship between claimant's inJury and hec 
present disability and whether claimant 1s entitled to healing 
period or permanent partial disability benefits for the inJucy 
of February 14, 1982. 

STATEMENT OP THE CASE 

Thirty-five year old married claimant, mother of two daughters, 
is a high school graduate with six months in business school. 
She reported doing waitressing and clerical jobs prior to 
commencing computer work in 1968. In 1981 she went to work for 
defendant employer operating a CRT. Her work terminated on 
February 16, 1983 when hec job was eliminated. Prior to that 
time she had been receiving partial unemployment because she had 
been placed on a part-time Job. 

Claimant ' s past medical history includes two goiter operations , 
an appendectomy, a pcoceduce to make a slit in the urinary 
tract, blood clots in the legs in 1972 and 1974 and hospitalizaton 
for a nervous disorder in 1977. 

Claimant recounted an incident in January 1982 as follows: 
She slipped on ice by the bulk plant. She told her supervisor 
Ray Smith. She was sore for t wo or three weeks. She missed no 
work. 

As to the February episode, claimant said: She was sitting 
at her desk clearing orders. The back of her chair broke. She 
caught herself with her hands on the deck and with the bursa of 

the knee on the left. She said both that she was bruised and 
that she was not black and blue. Smith was called to come in. 
She showed him how her chair had broken. Be said that the chair 
would have to be repaired. She was sore. Two weeks later she 
was at a hockey game going up a ramp when her left leg went limp. 
She became concerned about a blood clot. She told Smith that 
she was going to the doctor. She saw Dr. Rains whom she told 
about the incident and previous bouts with blood clots. She 
said that her leg did not swell at first, but it was swollen 
when she went to Dr. Rains and at the time she was hospitalized. 
A Doppler and venogram were done. A blood clot was found. She 
was admitted to the hospital and attached to a heparin machine. 
Heating packs and medication were tried. While she was hospitaliz• 
Smith came to visit. There was no discussion of compensation, 
but there was talk about salary. After her dismissal from the 
hospital, she called Smith about workers' compensation. She was 
told he would check into it. Eventually a claim was filled out. 
Smith felt 1t would be "too conspicuous• to file two claims. 

Following her release from the hospital she had difficulty 
walking and swelling, burning and aching across her knee. She 
took Coumadin, Ativan and an anti-inflammatory. In April she 
was placed back in the hospital and put on Heparin. She was 
given pain pills. Cortisone inJections were proposed but not 
given. 

She saw a series of physicians including Drs. Rudersdorf, 
Lucke, Dougherty and McGowan. 

In July she went to the Mayo Clinic where she was seen by 
cardiovascular specialists and an orthopedist. She had a number 
of tests and was given a cortisone injection which relieved her 
for three weeks. She had two more injections 1n Sioux City. 

On her next visit to Mayo she was referred to physical 
therapy and a psychiatrist. 

Claimant reported a fall on steps at home. 

Claimant stated that her current problems are aching, 
burning and soreness. Her pain is •tourniquet type• in nature. 
Plareups in hec condition are attributable to changes 1n the 
weather and activity. She takes no medication. She said that 
she is not working at the moment because she is unable to find a 
job. 

Claimant alleged that as a result of her chair breaking she 
has had pain and suffering, medical expenses, and mental problems 
including fear, frustration and anxiety. She asserted that the 
anxiety she has e xperienced is different from what she had 
before. She testified that one could say she had a problem with 
phobias. Her claim for unemployment benefits was unsuccessful. 
She acknowledged leaving an employPr bPcA11~e of emotional 
problems. 

She was questioned about the condition of her legs in 1981. 
She did not believe she had difficulty on many occasions because 
she was unable to recall them. She stated that if she indeed 
had problems they were in the calf area. She denied telling 
Mayo of trouble with her legs in 1981. Claimant was able to 
recollect a sunburn for which she was hospitalized which she 
thought was in July or August, but not to remember being to 
family practice twice for swelling. Neither did she recall 
being told in August of 1981 to elevate her leg and not stand 
too much. 

Claimant was sure, but not positive, that she told Dr. Rains 
about hitting her desk. She also believed she told Dr. Thorn 
that leg problems started with her chair breaking. She denied 
leg difficulty on the day before the incident. 

Claimant thought the first time she told Smith of the pain 
or ; welling was after the hockey game. She denied evec telling 
him she was going to withdraw her petition. 

Sandra Brinkerhoff, a coemployee whose desk was behind 
claimant's, testified that when claimant's chair broke Smith 
came in. She did not see the chair break. She recalled no 
complaints of pain or bruises or limping. She did not remember 
claimant 's being in the hospital in March or April. She thought 
it might have been May when claimant went to the doctor. She 
believed it was quite awhile after the chair incident that 
claimant compla ined of her legs. She said that claimant related 
her problems to the fall and hitting her legs under the desk. 
Claimant had talked about female problems before the chair broke 
and the witness thought it was on a visit to the doctor for such 
problems that a physician discovered a difference in the size of 
claimant 's legs. 

Frances Cole , an accounting clerk for defendant employer and 
a coemployee of claimant's, testified to sitting to the right of 
claimant near a computer printer and a blower. She did not hear 
the chair crack. The immediate reaction was to Joke about the 
break. Cole sa1d claimant did not complain of her leg, hip or 
knee. She believed that claimant had polyps, that claimant was 
contemplating not keeping a doctor's appointment, and that 
claimant kept the appointment at which time the doctor measured 
her legs and discovered the difference. Although she was 
unsure , she thought claimant first related her knee or hip to 
the chair incident after she was out of the hospital and back to 
work. The witness said claimant did not miss bowling until she 
went to the hospital. Cole said that claimant talked about her 
leg a couple times a week. 

Raymond Smith, plant controller for defendant for four years 
and claimant's supervisor 1n 1982 remembered both claimant's 
fall on the ice and the broken chair . Regarding the latter he 
said: It was the first or second week in February. Re was in 
his office with no direct view of claimant's work area. He 
heard a commotion. He found claimant, Brinkerhoff and Cole 
looking at the chair. Claimant gave no indication of injury and 
made no complaints of pain or s welling. He observed no limping. 

Smith testified that the log showed claimant saw the doctor 
on March 4. He remembered there was a question as to whether or 
not she would keep the appointment. 
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The witness said that on March 27 claimant called him at 
home to ask about workers' compensation, brought up both the , 
chair and the slip on the ice and related her medical d1ff1cult1es 
to those incidents. The matter sort of slipped his mind; but 
when claimant phoned again in the next week, he checked with the 
corporate office and made out a first report. He asserted that 
the decision to file one first report was a mutual one. 

He did not remember claimant complaining of her knee or hip 
in the three weeks after the chai r inc ident; however, after her 
second hospitalization she talked of hip, knee and leg problems 
one time a week. 

Smith r eported that a downturn in business resulted in a 
decrease in the volume of work so that there was not enough for 
three full time persons. No other person had been hired. He 
denied that claimant's layoff was related to the chair incident. 

He was not aware of claimant's trouble wi th her legs in July 
of 1981 , but he found an injury on the record. 

Smith said he called claimant at home on Hay 12 regarding 
her accrued sickness and vacation pay and to tell claimant to 
send in a check to keep her sickness and accident in force. Be 
claimed that claimant told him she was going to call the carrier 
and drop her act1on 1n that her blood clot had been there three 
or four years ago. 

Andrew Barner, claimant's spouse of thirteen years, testified 
on rebuttal that claimant had a black and blue mark l 1/2 inches 
across the top of her knee and 1 inch wide. He claimed the 
problems with her legs which occurred during pregnancy were in 
the calf. 

The deposition of Gerald J. McGowan, H.D., wh ich was taken 
in a Job serv1ce action against another employer w~s offered in 
this workers' compensation case. Dr . McGowan testified that 
claimant ' s first diff 1culty with anxiety began in 1977 and her 
first mention of anx i e t y over work came in January of 1978. The 
f ollowing month she reported an argument w1th her boss and 
d1fficulty with her spouse as well. She was given medication 
for anx1ety and depression. In March a Dr. Hoelting commented 
that claimant might be better off not working. By June claimant 
was advised to leave her job. A diagnosis of anxiety depression 
was made. 

In July claimant was referred to a psychiatrist. 

The doctor stated that there were persons 1n claimant's 
employment with whom she did not get along, but he was unsure 
there would not have been persons in other places with whom she 
did not get along. Be attributed claimant's anxiety both to her 
work situation and to her relationship with her husband. 
Although he would not agree her disability was caused by her 
employment, he did feel that it was aggravated by employment. 

Early medical records show claimant was seen by Robert 
Telste, M.D., on July 15, 1981 complain1ng that her legs felt 
heavy and swollen. She was diagnosed as having a sunburn. 
Claimant returned on August 4, 1981 with similar complaints. 
The d1agnos1s was nonspec1f1c edema of the lower extremities. 

Medical records show claimant was admitted to the hospital 
on March S, 1982 with complaints of leg discomfort and a sensation 
of swelling and tenderness 1n the left pelvis and left upper leg 
of t wo months duration. On examination claimant was described 
as extremely nervous. She had full range of motion 1n her 
extremities without deformity, stasis or edema. There was 
tenderness to palpation in the left calf and thigh. Measure
ments t~ken by Dan Rains, M.D., prior to the admission record a 
39 inch left calf, a 37.5 right calf, a 55.S inch left thigh and 
a 53 inch right thigh. A venogram was interrupted as showing an 
occlusion of the left posterior t1b1al. Claimant was given T.E.D. 
stockings and Heparin therapy followed by Coumadin. Claimant 
was observed to be depressed and started on Lud1om1l and Ativan. 
Claimant's flndl diagnosis was thrombophleb1tis of the posterior 
t1b1al vein. 

R. C. Thorne, M.D., reported on March 24, 1982 that claimant 
was complaining of pain in her upper thigh and behind and on top 
of the knee. Her Coumad1n had been increased. On examination 
there was no erythema or indurat1on in that left knee. 

Dr. McGowan responded to an 1nqu1ry from the insurance 
carrier in early April with •1 do not see how we can say clots 
were a result of the accident.• 

Claimant was re-hospitalized on April 13, 1982 with upper 
left thigh pain. She traced development of her most recent 
problem "to about 8 weeks ago• when a chair broke on her and she 
fell 1nJur1ng her left leg. She also states that in January, 
she •f~ll on the ice.• On e xamination there was no peripheral 
clubbing, cyanos1s, or edema. Her calves and thighs measured 
the same. There was tenderness on the anterior thigh. The 
venogram for her previous admission was reviewed and it was 
determined that the findings could have been from her previous 
phleb1t1s associated with childbirth. 

Claimant was seen 1n consultation by D. w. Lucke, M.D., who 
found .5 cm. difference in the lower part of her leg and al cm. 
difference in the upper leg. Pain was elicited in the left hip 
on the extreme of lateral rotation. Dr. Lucke wrote: "I really 
think the d1agnos1s of trbchanter1c bursitis is a correct 
d1agnos1s for her proximal left thigh pain. I really have no 
explanation for her distal anterior left thigh pain and I really 
have no obJect1ve f1nd1ngs there whatsoever.• He suggested an 
echocard1og,am, blood gasses and perhaps a serum thyroid function. 
Dr. Rudersdorf agreed with the diagnosis of trochanteric burs1t1s 
which he thought was responsible for proximal left thigh pain. 
Be found no obJect1ve findings for the distal anterior left 
thigh pa1n. Claimant's discharge diagnoses were "lblurs1tis of 
the left knee and left hip• and "lr)esolv1ng thrombophlebit1s.• 

John J. Dougherty, M.D., saw claimant on April 22, 1982 at 

which time she was complaining of pain in her back and left leg. 
She gave a history of the back of her chair breaking. Dr. 
Dougherty made diagnoses of •questionable lumbosacral sprain 
with a mild 'S' shaped scoliosis t o the right in the dorsal 
lumbar Junction to the left and the lumbar spine, with an 
asymmetry of the facets at LS, Sl" and •previous contusions of 
the anterior aspect of both thighs, by history. • He advised her 
to increase her activity. He reported an abnormal Minnesota 
Mult1phas1c Personality Inventory. In his letter dated June 24, 
1982 Dr. Dougherty stated he could see no reason why claimant 
should not be working. 

Records from Satterfield Psychiatric Associates , P.C., show 
claimant was seen there on April 27 , 1982 with complaints of 
fear that she would develop a blood clot in her leg which would 
break loose go to her heart and kill her. She connected her 
fear to her' fall and to a leg on her desk breaking off and 
hitting her on the knee. Claimant reported frustration at her 
inability to learn from her physicians why she had a blood clot. 
She was tested. The doctor thought the claimant attribute~ 
feelings of hopelessness and failure to problems with her Job. 

When cla1mant was seen on May 4, 19 82 she recounted feeling 
angry when she considered going back to work. Her medication 
was increased. Later in the week claimant learned she had lost 
her job. The next week claimant said that she had been to a 
lawyer about filing a claim and that she felt as if she had been 
relieved of a great weight. She complained of Joint pain and 
expressed the thought that she had arthritis. Dr. Satterfield 
proposed having Dr. McGowan monitor claimant ' s medication, but 
she requested another appointment. 

On Hay 18, 1982 claimant called to say she was having 
stomach trouble, diarrhea and morning shakiness. She wondered 
if those things were caused by Lud1om1l. Claimant did not k~ep 
an appointment of May 25, 1982 

In a letter dated August 9, 1982 Dr. Sattefield wrote to Dr . 
McGowan that dexamethasone tests had been conducted on claimant 
which did not support a d i agnosis of endogenous depression. He 
provided a diagnosis of adjustment disorder with mixed emotional 
features. On a report to the insurance carrier, Dr. Satterfield 
responded "no" to the question "ls condition due to 1nJury or 
sickness arising out of patient's employment?" 

On April 30, 1982 Dr. McGowan reported that claimant ' s chair 
gave way and her legs hit the underside of her desk . . she 
developed thrombophlebit1s in her left leg and burs1t1s 1n the 
left knee and hip. He responded •no• to the question "Is 
accident above referred to the only cause of patient's condition?" 
The other contributing cause was arthritis. In the same month 
Dr. McGowan wrote to the insurance carrier "I do not see how we 
can say clots were result of accident.• 

Dr. McGowan signed an insurance form on May 14, 1982 which 
answers no to the question "Is the condition due to inJury or 
sickness arising out of patient's employment?" 

On June 29, 1982 Dr. Lucke wrote to defendants ' attorney 
that studies for collagen vascular disease were negative. The 
doctor, prior to writing his letter, had seen cla1mant on June 
11 and found •no identifiable pathology.• Repeat studies for 
collagen and vascular disturbances were conducted and nothing 
was found. 

Dr . McGowan in a letter to defense counsel dated August 17, 
1982 wrote: "Exactly how much of this if any of the pain and 
discomfort, malaise can be attributed to her injury at work is 
impossible to say." 

In a report dated November 15, 1982 Dr. Dougherty indicated 
"no• to the question: "Is condition due to injury or illness 
arising out of patient's employment?" !he doctor"s report 
states that claimant ' s first symptoms appeared 1n February 1982 
and that he was first consulted on April 22, 1982 

On November 30, 1982 Dr. McGowan wrote to claimant's attorney 
that there was an increase 1n the size of the left calf and 
thigh when she was seen on March 4. He reported claimant's 
later hospitalization and treatment for recurrent phleb1t1s and 
bursitis of her left hip. Dr. McGowan's letter states: "There 
is no way to say whether the phleb1t1s was related to her work 
injury or if 1n fact it was a new condition as compared to her 
previous problem with phlebitis years ago.• Neither was he able 
to "directly connect• the bursitis to her injury. In further 
explanation he stated: "In my judgement , there is no way to 
associate or disassociate these conditions.• 

A letter dated f.ugust 25, 1982 from Titus C. Evans, Jr., H.D., 
specialist in cardiovascular disease and internal medicine, 
relates a h1story of a postpartum phlebitis in 1972 and suspected 
phlebitis in 1974 which the doctor thought was itchy neurodermatitis 
rather than phlebitis. In February 1982 claimant fell backward 
and struck her anterior thighs. Cla1mant's venogram of March 5, 
1982 was interpreted by a diagnostic radiolog1st as showing no 
definite evidence of thrombophleb1tis. On examination there was 
no significant difference in the size of claimant's calves or 
th19hst no venous cords, increased warmth, varicos1t1es, venous 
distention or other evidence of either venous disease or lymphatic 
disease. Hip maneuvers were normal and straight leg raising was 
accomplished to 90 degrees. 

Claimant was seen by Dr. B. A. Kottke, a specialist in 
cardiovascular disease who found no evidence of venous 1nsuf
f1cency or phleb1t1s. Be doubted that claimant had true throm
bophleb1t1s following her first episode of postpartum phlebitis. 

An electromyogram of the left lower extremity was normal as 
interpreteo by Dr. T. Oh of the neurology department. A Hinnesota 
Mult1phas1c Personality Inventory showed claimant to be concerned 
with bodily functions and to be tense and apprehensive. She had 
sinus tachycardia on her electrocardiogram. Her cholesterol was 
elevated. 

Dr. R. G. Auger of neurology examined claimant and found the 
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neurological normal except for functional discrepancies which 
i ncluded a nonanatomical sensory loss extending to the left 
upper thigh with a sharp distinction between the absence and 
presence of sensation . A Doppler showed incompetence of the 
right popliteal vein but no venous abnormality. 

Mark B. Coventry, M.O., of the orthopedic department saw 
claimant in consultation and injected her trochantecic area. He 
said he had no specific diagnosis for pain except possible 
trochanteric bursitis which he said is not disabling. 

Claimant was advised by the clinic that she no longer needed 
oral ant i coagulation, to try to return to full time activity and 
to use physical therapy to speed her recovery. 

De. McGowan wrote a letter dated November 3, 1982: 

There is no way to say whether the phlebitis was 
related to her work injury or if in fact it was a 
new condition as compared to her previous problem 
with phlebitis years ago. The bursitis which 
persisted and in fact is still present to some 
degree in this patient probably contributes con
siderably to her leg and general discomfort. 
However, again I cannot directly connect that to 
her injury she sustained at work. 

In a letter dated December 13, 1982 Dr. Evans expressed the 
opinion that claimant's discomfort was not related to blood 
vessel disease. Dr. Coventry sent a letter about the same time 
saying that claimant's condition could not be called a definite 
trochanter1c bursitis. He continued: 

As to the cause of your problem, you stated it all 
began when you fell backwards in your chair, that 
you had no trouble before then; and thus we would 
have to assume that this is a cause and effect 
relationship and would feel that the incident 
described when you fell at work is the cause of 
your present left thigh pain. 

As you know, however, we have been unable to find 
anything very definite other than some muscle 
trauma from this, and therefore, it should get well 
of its own accord in time. But from your history, 
we would have to assume that it 1s work related, 
and therefore, subJect to workmen's compensation 
review at least. 

Gerald K. Newman, L.P.T., agreed with Dr. Coventry. 

On February 14, 1983 Or. Evans wrote to Dr. Lucke that 
claimant had returned to the clinic and a CT scan was done which 
was negative. He reported his feeling and that of Dr. Coventry 
that claimant's pain was either psychosomatic or hysterical as 
no demonstrated injury was present. Dr. Martin of the psychiatry 
department recommended supportive psychotherapy. Neither a pain 
management center nor continued physical therapy was viewed as 
likely to be productive. Chronic pain behavior, hysterical 
personality disorder and probable hysteria post traumatic were 
the diagnoses made. 

APPLICABLE LAW AND ANALYSIS 

The first issues to be determined are whether or not claimant's 
injuries arose out of and in the course of her employment. In 
order to receive compensation for an injury, an employee must 
establish the injury arose out o( and in the course of employment. 
Both conditions must exist. Crowe v. DeSoto Consolidated School 
D1str1ct, 246 Iowa 402, 68 N.W.2d 63 (1955). 

In the course of relates to time, place and circumstances of 
the injury. An injury occurs 1n the course of the employment 
when 1t is within a period of employment at a place where .the 
employee may be performing duties and while he 1s fulfilling 
those duties or engaged in doing someth1n9 1nc1dental thereto. 
McClure v. Union County, 188 N.W.2d 283, 286 (Iowa 1971). 

In addition to establishing that an injury occurred in the 
course of the employment, the claimant must also establish the 
in)ury arose out of her employment. An 1nJury "arises out of" 
the employment when a causal connection between the cond1t1ons 
under which the work was performed and the resulting 1n)ury 
followed as a natural 1nc1dent of the work. Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

Preponderance of th£ evidence means greater weight of the 
evidence; 1.e., the evidence of superior influence or efficacy; 
Bauer v. Reavell, 219 Iowa 1212, 260 N.W. 38 (1935). Claimant s 
burden is not discharged by creating an equipoise. Volk v. 
International Harvester Co., 252 Iowa 298, 106 N.W.2d 649 (1960). 
It 1s recognized that preponderance of evidence does not, 
however, depend on the number of witnesses on a given side. 

Ramberg v. Morgan, 209 Iowa 474, 218 N.W. 492 (1929). 

An award of benefits cannot stand on a showing of a mere 
possibility of a causal connection between the inJury and 
claimant's employment. An award can be sustained if a causal 
connection is not only possible, but fairly probable. Nellis v. 
Quealy, 237 Iowa 507, 21 N.W.2d 584 (19 46). Questions of causal 
connection are essentially within the domain of expert testimony. 
Bradshaw v. Iowa Methodist Hospital, 251 Iowa 375, 101 N.W.2d 
167 (l960). The testimony of a medical expert may be rejected 
when the opinion is based upon an incomplete or inaccurate 
history. Musselman, 261 Iowa 352, 154 N.W.2d 128. The evidence 
must be based on more than mere speculation, conJecture and 
surmise. Burt v. John Deere Waterloo Tractor works, 247 Iowa 
691, 73 N.W.2d 732 (l956). Expert testimony coupled with 
nonexpert testimony is sufficient to sustain an award but docs 
not compel one for " l ilt 1s Cor the finder of fact to determine 
the ultimate probative value of all the evidence.• Giere v. 
Aase Haugen Homes, Inc., 259 Iowa 1065, 1072-73, 146 N.W.2d 911 
(1966). 

While a clai■ant 1s not entitled to compensation for the 
results of a preex1st1ng in)ury or disease, the mere existence 
at the time of a subsequent injury 1s not a defense. Rose v. 
John Deere Ottu..,a ~orka, 247 Iowa 900, 908, 76 N.W.2d 756, 

(1956). If the claimant had a preexisting cond1t1on or disa
bility that is aggravated, accelerated, worsened or lighted up 
so that it resu l ts in disabil i ty, claimant is entitled to 
recover. Nicks v . Davenpor t Produce Co. , 254 Iowa 130, 115 N.W.2d 
ijl2, (1962). When an aggravation occurs in the perfornance 
of an employer·s work and a causal connection 1s established, 
claimant may recover to the extent of the impairment . Zie§ler v. 

United States Gypsum Co., 252 Iowa 613, 620, 106 N.W.2d S 1, 
(1960). 

Claimant alleges two incidents. Both of those incidents 
occurred on her employer ' s premises and clearly we r e 1n the 
course of her employment. The more difficult question 1s 
whether claimant had an injury resulting from those incidents. 
At the time of hearing she made no claim for any benefits 
resulting from a fall in January of 1982 . Smith indicat es an 
awareness of this incident. This depu t y will conclude that 
claimant suffered a fall in January of 1982 which resulted 1n 
neither temporary nor permanent disabili t y and for which she 
incurred no medical e xpenses. 

A careful review of the evidence 1s necessary regarding the 
Pebruary 1982 chair breaking incident. Claimant testified that 
she hit the top of her knee under the bottom of her desk when 
the back of her chair broke. Her spouse verified some evidence 
of injury. Claimant ' s co-worker, Brinkerhoff, remembered no 
complaints of pain, bruises or limping. She said claimant made 
no complaints until sometime after the incident. Her co-worker, 
Cole, testified in a similar matter. Smith, her supervisor, 
recalled no complaints of pain or swelling and no limping. 

The medical evidence indicates claimant had a pcoblem with 
phleb1tis following her first pregnancy. The two cardiovascular 
spec1al1sts who saw claimant at the Mayo Clinic suspected that 
claimant did not have phl~bitis after that time. Dr. Evans 
proposed an itchy neurodermatitis rather than phlebitis. Other 
early medical records show claimant was seen for leg pains 1n 
late 1976 and nondescript leg pains 1n early 1977. In August of 
1981 claimant was seen for edema of the extremities. In January 
of 19ij2 she complained of low abdominal pains and was given a 
diagnosis of a fibroid ut~rus and vag1n1tis. 

At the time of her admission to the hospital she was complain
ing of swelling and tenderness in the left pelvic area and upper 
leg. What was thought to be a clot 1n her leg at the time of 
that hospital1zat1on was later thought by the Sioux City doctors 
to be associated with her prior phlebitis. A d1agnost1c radiologist 
at the Mayo Clinic saw no definite evidence of thrombophleb1t1s. 

It is not clear from the record precisely when Dr. McGowan 
knew of the chair breaking incident; however, 1t appears 1t was 
sometime in late April. Dr. McGowan consistently reported that 
claimant's conait1on was not related to her employment. Ultimately 
he concluded, "ln my judgement there 1s no way to associate or 
disassociate these cond1t1ons". Cr. Satterfield states that 
claimant attributed feelin9s of hopelessness and failure to 
problems with her Job, but he seemingly did not as he responded 
no to the question "Is condition due to 1nJury or sickness 
arising out ot patient's employrrent7" Or. Satt~rfield's history 
of the chair 1nc1dent was 1noccucate. 

At the Mayo Cl1n1c claimant was seen by two cardiovascular 
specialists, an orthopedist dOd two neurologists. She has an 
abnormal M1nnesota Multiphasic FPr&onality Inventory, sinus 
tachycardia, elevated cholesterol, a nonanatomical sensory loss 
in the left upper side and incompetence in the right popliteal 
vein without venous abnormality. 

The strongest evidence 1n the records supporting clai~~nt's 
claim comes from De. Coventry, an orthopedist at Mayo Cl1n1c. 
He apparently assumed that cla1mant had no problems with her 
extremities Frior to the (all and then made the further assu~ption 
that there was a cause and affect relationship. A rrore recent 
letter from Or. Evans reportr his feeling and that of Dr. Coventry 
that claimant has no demonstrated injury and that her pain 1s 
either psychosomatic or hysterical. 

Evidence from Dr. Dougherty 1s not helpful to claimant. 1he 
record viewed as a whole will not support an awara of benefits 
1n this case. 

FINDING OP FACTS 

WHEREFORE, lt 18 found: 

That claimant 1s thirty-five years of age. 

That claimant is a high school graduate with 6 months of 
business school. 

That claimant did waitress and clerical work before beginning 
Jobs with computers. 

That claimant stopped working on February 16, 1983 when her 
Job was el1m1nated. 

That prior to February 16, 1983 claimant was receiving 
partial unemployment. 

That in January 1982 claimant slipped and fell on lee by a 
bulk station on her employer's premises as she went to pie• up 
orders. 

That in February 1982 claimant was sitting at work at her 
desk when the back of her chair brore. 

That cla1•ant's current complaints are aching, burning and 
soreness 1n her legs. 

That claimant currently takes no &ed1catlon. 

That claimant 1s not working at present because she 1s 
unable to find a job. 

That claimant had one and possibly two episodes of phlebitis 
associated with childbirth. 

That claimant was seen 1n the aid-seventies for leg pain. 
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That claimant suffered from anxiety beginning in 1977. 

That claimant was treated for sunburn to her legs in July of 
1981. 

That claimant had non-specific edema of the lower extremities 
in August of 1981. 

That claimant was seen in January of 1982 for swelling and 
tenderness in the left pelvis and upper leg. 

That claimant was admitted to the hospital on March S, 1982 
with swelling in her left calf and thigh. 

That claimant's proximal left thigh pain was diagnosed as 
trochanteric burs1t1s. 

That no etiology has been found for claimant's distal left 
thigh pain. 

That claimant has had two abnormal Minnesota Multiphasic 
Personality Inventories. 

CONCLUSIONS OF LAW 

THEREFORE, it is concluded: 

That claimant had an injury on January 24, 1982 which arose 
out of and 1n the course of her employment, but resulted 1n 
neither temporary nor permanent disability nor in medical 
expenses. 

That the back of claimant's chair broke in an incident in 
February of 1982 resulting in no temporary nor permanent inJury 
to claimant other than perhaps a bruise. 

That medical expenses incurred by claimant since January 24, 
1982 are not causally related to any compensable injury. 

ORDER 

THEREFORE, it 1s order~d: 

That claimant take nothing from these proceedings. 

That defendants pay cost& pursuant to Industrial Commissioner 
Rule 500-4.33. 

Signed and filed this~ day of August, 1983. 

JUDITH ANN HIGGS 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IO~A INDUSTRIAL COMMISSIONER 

---- -----
MARJORIE L. BARTA, 

Claimant, 

vs. 

LITTLE GIANT CRANE & SHOVEL, 

Employer, 

and 

UNITED STATES FIDELITY ANO 
GUARANTY COMPANY, 

Insurance Cocr1er, 
Defendants. 

File tlo. 411098 

APPEAL 

D E C I S I O N 

STATEMENT or THE CASE 

Defendants appeal from a review-reopen,n~ decision wherein 
claimant was found to be permanently and totally disabled as a 
result of an injury occurring on September 27, 1973. 

The record on appeal consists of the transcript of th~ 
proceedings together with claimant's exhibits 1 through 22, 
detendants' exhibits l through 21, and the filings of all 
parties on appeal. Defendants filed an appellate brief 1n this 
aatter. 

ISSUES 

1. Whether claiaant has sustained the burden of proving a 
causal relationship between her existing disability and her 
accident of Septeaber 27, 1973. 

2. The date on which claimant's healing period benefits 
should have ended. 

J. Whether the deputy erred 1n admitting and considering 
aedlcal records which had been obJected to on the basis of 
lnadequate foundation. 

4. Whether the deputy placed too auch weight on the testimony 
of clai■ant in light of iapeach■ent throu~hcut her testiaony. 

REVIEW OF THE EVIDENCE 

Claimant, who was 59 years old at the time of the hearing, 
began working at Little Giant Crane & Shovel 1n May 1973. 
Claimant was involved in an industrial accident on September 27, 
1973 which resulted in the payment of temporary total disability 
benefits from October 4, 1973 through July 26, 1979, with the 
exception of several weeks during November and December 1973 
when claimant resumed work on a part-time basis. (Transcript, 
pp. J, 12-13; Defendant's Exhibit 19, p. 22) The proceeding in 
rev1ew-reopen1n9 was brought to determine the nature and extent 
of claimant's disability relating to the September 27, 1973 
incident. 

Claimant was involved in an automobile accident on June 14, 
1971 wherein the car in which she was a passenger was rear-ended. 
(Tr., p. 8) Claimant filed a lawsuit against the driver of the 
other vehicle and gave her deposition with regard thereto on 
July 13, 1976. (Tr., pp. 53-54) That deposition, marked as 
defendants' exhibit 19, was received into evidence during the 
review-reopening hearing with several passages thereof being 
used for impeachment purposes during defendants' cross-examination 
of claimant. 

During the review-reopening hearing claimant testified that 
she suffered from a slight headache after the June 1971 automobile 
accident and subsequently entered the hospital for several days 
during which time a myelogram was performed. Claimant denied 
missing a substantial amount of work as a result of any injuries 
received from the accident. (Tr., pp. 8-9) Records from St. 
Francis Hospital in Waterloo indicate that claimant was admitted 
on November 28, 1971 complaining of occipitocervical pain and 
headache with some radiation down the arm into all the fingers. 
Robert H. Kyle, M.D., examined claimant and recorded his impres
sion, "Cervical spondylosis, worse at C-4, aggravated by an auto 
accident.• While a lumbar myelogram performed on November 29, 
1971 proved negative, a cervical myelogram performed oc the sJme 
date indicated an "indentation of the anterior spinal canal at 
the levels of the interspace between C-4 and 5 and between C-5 
and 6." In a discharge summary dated November JO, 1971 Dr. Kyle 
wrote: "I think that sooner or later Mrs. Barta is going to 
require C-4 and C-5 diskectomy with anterior intrabody fusion." 
(Def. Ex.l) During her deposition taken in July 1976 claimant 
testified that she had been under the care of Dr. Shimoda for 
about six months prior to entering the hospital. When asked 
what symptoms she had relating to the automobile accident, 
claimant answered: 

A. Well, right away at first I had this terrific 
headache and I had it for a long, long time. I 
don't know. It seemed like forever, but it was 
probably two or three months and Doctor Shimoda 
couldn't really understand why it kept hanging on 
as long as it did for the treatments that he had 
given me, but I still had these headaches, and then 
as the headaches went on I had all this problem 
with my shoulders and back hurting then I got to 
the point where my hands were going numb. 

Q. When did your shoulders and back start hurting? 

A. Well, by the next day it was stiff. 

Q. What was stiff? 

A. Hy neck and back or upper part, just up in here 
from my head do wn to my shoulders is where it was. 
(Def. Ex. 19, pp 38-39; Tr., pp. 67-68) 

Claimant also commented on her treatment from Dr. Shimoda and Dr. 
Kyle: 

A. I went to Doctor Shimoda. That was at first 
every day then twice a week and three times a week 
and this. I was still having a lot of problems and 
he was giving me a lot of medication. Then I went 
to Doctor Kyle, who is a neurosurgeon in Cedar 
Palls and he examined me and he put me in the 
hospital in Waterloo at the Saint Francis Hospital 
in Waterloo and did a myelogram and while I was in 
Saint Prancis Hospital in Waterloo Doctor Kyle did 
this myelogram and he told me at that time I had a 
pinched nerve and I should have surgery. I chose 
not to have surgery so he released me to go home 
with medication and therapy, wha t I could do at 
home. He told me that if I didn't have surg~ry 
right then that I would, in his belief, have to 
have surgery within three or four years, but I 
thought, well, if I had three or four years to 90 
why do it right away because it is risky. I mean, 
as far as the surgery was concerned. So I chose 
not to have suriery at that time. 
(Def. Ex. 19, pp. 32-33; Tr., pp. 62-64) 

Following her release from the hospital, claimant apparently 
did not return to work of any ndture until she purchased a 
tavern in June 1972. She testified during the review-reopening 
hearing that she worked from 8:30 a.m. until midnight, six days 
a week during the ten months that she owned the tavern. (Tr., 
pp. 10-11) Claimant also discussed the purchase and management 
of the tavern during her deposition in July 1976: 

o. Old you then return to work? 

A. I was trying to think of the date. I have got 
it here. Then on July 14th of 1972 I borrowed soae 
money thinking that maybe I could manage a tavern. 
I thought, well, I could be the manager and let 
everybody else do the work. I could surely do that 
much, but it didn't work out that way. I found 
myself there eight, ten, twelve hours a day which I 
could not stand to do because I wa s having these 
headaches. I was taking medication and I was 
really causing myself to be in more pain than 
before, so I sold it. 
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o. What was the name of you r tave r n? 

A. Charlie's Lounge. 

o. Were you Charlie? 

A. Yes. So that wasn't working for me co I sold 
that then on April the 15th of 1971. I had it 
about nine months and I Just couldn't take it no 
more, so J sold that. 
(Def. Ex. 19, pp. 44- 45; Tr., pp. 69-711 

Claimant test1f1~d during the review-reo~nlng hearing that 
she began working at Little Giant in May 1973 and that she 
usually worked nine hours a day , She testified that her job 
duties at Little Giant consisted primarily of running, filing, 
and distributing blueprints. Claimant recalled that on September 
27 , 1973 she was carrying an armload of blueprints when she fell 
wh ile going up some stairs . She fell down four or f ive steps 
and hit her shoulder against the railing. (Tr ., pp. 12-1 4) 

During the July 1976 deposition claimant discussed the 
periOd from Ma y 1973, when she began work ing for Little Giant, 
until the September 27, 1973 incident: 

o. What t ranspired then from that time up until 
the time you had t~e tall at wor k? 

A. Well, I just was really t a k ing medication ouch 
as Valium and aspirin and everything trying to get 
by, which I was working and getting by. I was 
wor k ing aometl~es six, five and a half days a week, 

o. Who prescribed that medication that you were 
taking during this period from Hay to September? 

A. Doctor ~ruse. 

o. Did you sec any other doctors from the ttmc you 
started working tor this Little Giant Company up 
until the time of your fall? 

A. No. The o~ly doctor I had seen was Doctor 
Kr use. 

O, And all ho did was prescribe the p.iln medicine 
and Valium which, I believe, Is some kind of a --

A. Doctor Fathio sent me Valium already from Cedar 
Rapids. He had sent se prescriptions for that and 
I was taking that along ~1th Darvon. 

o. Is there anything else you can t ell me about 
your condition or how you f~lt during that p~riod 
from Hay to September ot 197)? 

A. Well, it was the sac ao what I was when I hod 
the tavern and when I went to work. It was still 
-- like I said, I wos taking medication to cover up 
the pain and to be able to 90 to work. 

o. ~hero was this pain that you were covocing up? 

A. I was still having hcadac~es and cy eyes were 
bothering me and it ~as down through my spine to 
the shoulders and down cy arm. 

0, And then after the fall In September of '73 
apparently your pain and symptoms became much 
worse? 

A. Yes, that's right. 

C, Became wors than they hod over been betoce, I 
gather 1 

A. They w re bad en~ug~ at first t~at they w re 
kind of -- I thoJght t~at it was something that I 
• as just .oing to have to live ~tth. 

C, It had beco 
you are saytn,1? 

A, Yes. 

sort nf ~hronic? la that what 

(D<:f. Ex, 19, p. 46 481 Tr., pp. 76-821 

Claiaant testified that 
sbe fll dbl e~rints a"d st 
t:ruae, 11,D. 

her aras oon bega~ to hurt whtle 
-•s ventu lly a t to see St v n 

In a July 19, 1980 I tt r add< cs d to cl i t's att r ey, 
Steven G. t:r ae, 11.0., suaJtarlz d his treatwnt of cl i nt. 

Marjori Barta h•• r my cares ce th 
f•ll of 1913. At that tl , ~e -as having difficulty 
with pain invol i ber bacl and e k • hie 
related to an auto bile ac ide~t that had occJrred 
in July of 1971, and also to a fall at • rk • 1 
had occurr~ in 5eft r of 1973. e had ~ad 
pre ious tr atae t for this a ad sen ot er 
fhr■ iclans a"" ~ad a4 a cervl al myelog<a• don 
Swae ti arliec, • hi rep rt.-dly • •• nl'gative. 
Sb • •• tr ated c servatl ly • tt F yaical 
therapy •nd • algesits a 1 a c r teal collar tor a 
period of tie t.Jt ad • rse 1n9 dtfflculttes a'>d 
• as referred t e ~.ayo Ci 1 1 Dece < of 19 3. 
I aa closi • copy of • r that ••• H t 
to fr •.ay Cli le •nd 1 ote tbat 1 
thts lett rs e rel•ted er s cs to the• to• ile 
•ccide t U•t d occ rred 1971. Also, r.ote 
tat t ta e• •tlo to l pl•ce after ry 
tb•t exper ~cNI at • rt 1 197]. 
neat f~- years ~ e~ to a e i c~••1 
di(ftc lt a pitalttt-d 1 Afril ot 
l'HS and see l>ert hy e, ID Dea !! l ea 
e ro r •r-.d cervical c elogr•s . aa 

carried out on Hay 1, 1975, and this showed pres,ure 
defects at the C4-~ level and CS•6 level. On Hay 
6, 1975, or. Hayne carcied out removal of pro truded 
discs at C4-5 and CS-6 with cervical fusion ot 
these interspaces. Her post-operative course was 
quite satisfactory and lor a time she did well but 
she began having more pain of a similar type and 
she was hospital12ed again by Dr. Hayne in August 
of 1976 . A cervical myelogram wa s done whi ch 
showed essentially normal post-op,,rat1ve findings. 

She has continued to hove consider able difficulty 
with pain over the last several years. This 
involv••s the neck and shoulders and orms but he has 
also had pain involving the back, hips, and knees. 
She has been seen by a number of doctor, foe this 
and I am cnclos1n9 a copy of a letter that wa s 
written by or. Josephson in July of 1979 in regard 
to her situation at that time and also another 
letter dated January 30, 1980, when she wa s &een by 
De. Kitchel I. I hove contlnui,d to trea t her for 
generalized degenerative arthritis with various 
medicines Including antl-inllallllllotory agents and 
analgesics with some limited Improvement but her 
general courae has bten one of continuing disatil1ty 
and pain. 

I am enclosing these letters trom other doctora 
who have seen her to illustrate the extent to which 
they have felt that her problem hos been caused by 
a single in)ury , Before a ttempting to answ~r your 
specific question in regard to Mr s, Barta, I must 
say that I am unable to establish any definite 
cause and effect bPtween a single lnJury that Mrs . Barta 
has custalned in tho period of tice whlc~ I ~av, 
beon treating her and her present condition. I 
feel that she Is suffering from a dcgen"rative 
a<thritis which is generalized and which she ha• to 
a greater degree than moat other Individual• in he, 
age group but I am unable to relate thle to any 
single !njury or event. 

To answer the questions that you hov sp•clLlcally 
asked: 

1. What ie yo r general diagnoaia o f th 1n1ury 
sustained by Hr s. Barta: 

Hyofasclal lnjucy ol the back and neck , 
(Thi& refers to the 1njucy of Septeobe< 1973,l 

2, lihethcr or not, in Y'>Ur opinion, •he injury 
was caused by the fell which she •~stained al 
Little Giant Crare ond ShOVPl on Septemb r 
27, 1973; 

Yes. 

3. To the extent of your krc~ledge, wh ~ther or 
not her present condition 1a due to a~y 
tnJuries sustained by Hro. Barta prior to 
Septe•ber 27, 1973; 

A part of her problem may relate to the a tc 
accld•nt in 1971. 

4. To the extent of you kncwledge, whether or 
not her present condition la due to any 
injuries eustain~d by Hrs. Barta •~b•cq er 
to her injury at Little Giant Crane and 
Shovel on September 27, 1973, 

Hrs. Barta has sustained folio and lnj rte• 
of a relatively minor nature but whlc~ ay 
have aggcovated he< condition. 

5. The length of time you ~ave been treating Hr ■, 
Bart• for h"r injuries; 

I have treated Hre. Barta since the fall of 
1913. As to treat•ent &pecificolly for 
injucies thla has been only tor a very 
limited ~riod of tl•e1 not for ■ore than• 
few mont~s follc. tng the lnjucy. 

1. The approal&ate numbet o f tiaes &he ha& been 
treated by you for thla injury, 

Sh waa only seen for the injucy for the 
liaited azount of tl&e noted above. She h•• 
had corplalntc of pain wich antedated the 
lnJ ry, •~ ha■ continued to the precent, but 
I a■ u~able to relate thia speci f ically to 
the ln1Jry. 

14. Yo r profeseional 
terE.S, re;ard Ing t 
inj ry to th body 
referred to a, the 
Dlaabll tty• I 

opinion, atated i pecc rt•ge 
e•tent. o f ~ .. ,. Bart•'• 

a• a "' ole, sc:etl s •l•o 
perc rt•9e of "lnduatrlal 

I a nable to ■tat Vat • dtr t a •e and 
eff ct relatlo • ip exists wt - e tte 1 jury 
t •ta e • •t•lr.ed In ~pt, 1973 •nd ter 
• buq e,,t dlfflc ltlea with art rltis •nd 
t.te 1 •l diac■, alt.I' U:ia i ry ... y 
• d 1 >a t.ee a c tr t;.Jti 9 h tor. !!y 
opinic 1, ,at no aore th.a l , of t e 
disab1 lty a be rel•ted to ia I ) ry. 

15. I < profeasior'41 opinion G 
~••· Barta ~111 ever re c,,..er 
&n if ao, • e I 

"' ett:•r or not 
f rGB bu i :I rh,a, 
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I do not anticipate improvement in her 
general condition. 

16. Any additional information you might wish to 
state regarding Mrs. Barta which might be 
helpful in reaching a decision concerning the 
nature, extent, and permanency of her injuries 
and the probability of her being gainfully 
employed in the future. 

I do not feel her history of injury can be 
held fully responsible for her present 
condition, or indeed conclusively related to 
her present condition in terms of cause and 
ef feet. 

(Claimant's Exhibit 2) 

Robert A. Hayne, M.o., who performed the laminectomy on 
claimant on May 6, 1975, summarized his treatment of claimant in 
a letter dated June 23, 1980 addressed to claimant's attorney. 

I first saw MarJorie L. Barta for examination on 
April 28, 1975, at which time she was a patient at 
Iowa Lutheran Hospital. I saw her at the request 
of Doctor Steven Kruse. At that time she was 
forty-eight years of age and had a history dating 
back to September, 1973, at which time she fell at 
work and since that time has had pain in the back 
of the lower neck, back of shoulders, and over the 
lateral aspect of the arms. She had been unable to 
work since that time. Her past medical history at 
that time revealed she had been involved in an 
automobile accident in June, 1971, which gave her a 
•whiplash" and this resulted in headaches which 
persisted for approximately six months. Again she 
seemed to improve spontaneously. The neurological 
examination in April, 1975, was essentially within 
normal limits. The strength and coordination of 
the upper and lower extremities were normal. There 
was no disparity in the reflexes throughout. 

She was subjected to a myelogram which showed 
involvement of the 4th and 5th cervical 1nterspaces 
and as a consequence she was subjected to surgery 
on May 6, 1975. At that time the maJor portion of 
the intervertebral disc between C4-5 and C5-6 were 
removed and bone plugs which had been obtained from 
the right iliac crest were placed at these interspaces 
for purposes of fusion. 

Hrs. Barta was seen by me on the last occasion 
on June 9, 1980. At this time she stated her 
symptomatology had improved. She felt that physical 
therapy had helped her neck pain. The neurological 
examination was unchanged and I recommended she 
obtain physical therapy for an additional six weeks. 

The diagnosis for Mrs. Barta when she was first 
seen by me for examination in 1975 was herniated 
cervical disc. In the recent years I feel that her 
sympto~atology is more 1n the nature of a chronic 
neck syndrome or fibromyositis. According to Hrs. 
Barta's history there appears to be a relationship 
between the fall that she sustained in 1973 and the 
onset of her symptoms which required surgery in 
1975. I feel she has made a recovery from her 
original inJury. There is a large functional 
component to Mrs. Barta's symptomatology and I feel 
she has poor motivation for work. Her permanent 
disability rating 1s 19% of body total. 
(Cl. Ex. 9) 

Thomas W. Bower, L.P.T., examined claimant on July 25, 1979 
at the request of the insurance carrier. In concluding that 
claimant has a 25 percent functional impairment to the body as a 
whole, Mr. Bower wrote in a September 23, 1981 summary addressed 
to claimant's counsel: 

In regards to your correspondence of 9/ 18/81 
concerning Marjorie L. Barta. This patient was 
seen by myself on July 25, 1979 at the request of 
USP, G Insurance company of West Des Moines, Iowa. 
This fifty-two year old female at that time was 
seen as a result of an accident which occurred bac k 
in 1973 while working for Little Giant Crane and 
Shove (sic) Co. She stated at that t1me that while 
going up some stairs, she fell hitting her left 
shoulder and at that t1me had considerable pain in 
both the cervical region as well as the left 
shoulder with some pain transfered (sic) into the 
right shoulder. She also complained of some lower 
~ack pain. The patient, also through history, 
indicated that she had undergone numberous (sic ) 
treatments for physical therapy for the past six 
years, consistsing of physical therapy & numberous 
[sic) evaluations in Rochester, at the medical 
center. She was also seen by Or. Robert Haines 
(sic) a Neuro-surgeon in Des Moines who performed a 
cervical fusion in May of 1975. 

The general diagnosis or at least impression at 
that time as a result of the injuries sustained by 
Mrs. Barta, would be that of a post-tramatic (sic) 
injury to the left shoulder and neck with post
surgical fusion of the C spine. Since this patient 
did not give any history of any problems since or 
prior to the accidnet (sic) which occurred while 
working for Little Giant Crane and Shovel, September 
27, 1793 (sic), there was no indication, at least 
in my opinion, that this injury could not be the 
result of any other injuries previous. Therefore, 
to the extent of my knowledge, her par• cular 
problems where demonstrated as a resul ~f the 

trauma which occured [sic] while working for Little 
Giant Crane and Shovel. Again, this patient was 
only seen for a one time evaluation therefore no 
treatment was given by myself, but it was indicated 
by the patient that she was treated by physical 
therapy in the Rochester, Minnesota area. She 
presently is not under any care of mine in regards 
to any prescriptive treatment. 
(Cl. Ex. 16) 

On October l, 1981 John P. Albright, M.D., an orthopedic 
surgeon at University Hospitals in Iowa City, reported .claimant 
suffered from some form of polyarthritis. Dr. Albright indicated 
that treatment by the Rheumatology Department would be necessary 
and that the condition would render claimant permanently disabled. 
(Cl. Ex. 22) 

The record also contains medical reports and summaries of 
the following practitioners: John A. Grant, M.D., Juergen 
Thomas, H.D., Michael Kitchell, M.O., N. Josephson, M.D., P. L. 
Collins, D.C., David McClain, 0.0., Kazem l'athie, M.D., Charles 
Bendixen, M.o., David Blair, M.D., Timothy Murphy, H.D., and 
Melvin Hurd, M.o. Each of these reports have been weighed in 
the disposition of this case. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of September 27, 1973 is causally 
related to the disability on which she now bases her claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl 'f• L; O. Bo11~,. 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insu icient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
( 1955) • . The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need nottie 
couched in definite, positive or unequivocal language. Sondag v. 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expert opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an opinionis for the finder of fact, and that may 
be affected by the_completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 
N.W.2d 867. See also Musselman v. Central Telephone Co., 261 
Iowa 352, 154 N.W.2d 128 (1967). 

ANALYSIS 

The first issue on appeal is whether claimant sustained the 
burden of proving a causal connection between her existing 
disability and her injury of September 27, 1973. In the review
reopening decision issued on April 26, 1983 the deputy found 
claimant to be permanently ano totally disabled as a result of 
her industrial injury. Upon review of the record as a whole, 
however, we are unable to concur with the deputy's conclusion as 
to the existence of a causal connection. 

The record clearly indicates that claimant suffered an 
inJury to her cervical spine in the automobile accident occurring 
in June 1971. A cervical myelogram performed in November 1971 
revealed an indentation of interspaces at C4-5 and CS-6, and 
claimant was informed at the time of the necessity for undergoing 
back surgery within the following three to four years. The 
symptoms experienced by claimant following the automobile 
accident included severe headaches as well as back, shoulder, 
and arm pain. Testimony during claimant's July 1976 deposition 
indicated that her symptoms remained essentially unchanged 
through the date of her work injury in September 1973. Claimant 
testified that persistent headaches, back pain, and shoulder 
pain necessitated the sale of a tavern she had operated during 
parts of 1972 and 1973. Claimant further indicated that throughout 
the period that she worked for Little Giant, including the 
period prior to her fall, she had relied upon pain medications 
such as Valium and Darvon to subdue the continuing symptoms. 

While claimant's symptoms appear to have worsened for a 
period following her fall on September 27, 1973, the results of 
a cervical myelogram performed on Hay 1, 1975 were essentially 
the same as those from the November 1971 myelogram -- defects at 
C4-5 and CS-6. Dr. Kruse, who has continued to treat claimant 
since her fall in September 1973 apparently relied upon an 
erroneous history which indicated that the cervical myelogram 
performed in November 1971 was negative. Even so, the doctor 
stated that claimant's present condition could not be conclusively 
related to her Septemb•r 1973 inJury. Dr. Kruse believed that 
claimant merely suffered from a myofascial injury of the back 
and neck, and noted that the treatment rendered with regard to 
the September 1973 inJury lasted only for a few months. 

Dr. Rayne determined that claimants symptomatology appears 
to be related to her fall in September 1973 and ascribed an 
impaicment rating of 19 percent of the body total. Scrutiniza
tion of Dr. Hayne's report, however, reveals that he too relied 
upon an erroneous history of claimant's past symptomatology. Dr. 
Hayne stated that claimant's symptoms following her automobile 
in 1971 improved spontaneously six months afterwards. As was 
noted above, however, claimant's symptoms following the automobile 
accident appear never to have subsided prior to her fall on 
September 27, 1973. 

Thomas W. Bower, L.P.T., also concluded that claimant's 
disability was related to the September 27, 1973 incident and 
ascribed a functional impairment rating of 25 percent to the 
body as a whole. Nowhere in his report, however, does Mr. Bower 
indicate any knowledge of claimant's automobile accident in 1971 
and the accompanying symptoms. 

Little doubt exists that claimant suffered an injury when 
she fell at work on September 27, 1973. Her fall, however, 
appears merely to have caused a temporary exacerbation of 
symptoms which related back to the automobile accident in 1971. 
While there ls no easily determined date upon which the effects 
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of claimant"s fall became totally diminished, the condition for 
which claimant underwent surgery in Hay 1975 was clearly related 
to symptomatology which had existed since 1971. Therefore it is 
determined that any disability relating to claimant"s injury of 
September 27, 1973 ended at some point prior to her surgery 1n 
May 1975, and that her present disability bears a causal connec
tion only to injuries she sustained in the June 1971 automobile 
accident. 

In light of the resolution of the first issue, the remaining 
issues on appeal need not be addressed. 

PINOINGS OP PACT 

1. Claimant suffered an injury to her cervical spine in an 
automobile accident occurring in June 1971. 

2. Claimant suffered from defects at the C4-5 and C5-6 
levels of the cervical spine in November 1971. 

3. Claimant's symptoms following her auto accident were 
headaches accompanied by back, shoulder, and arm pain. 

4. Claimant was advised in November 1971 of her need to 
undergo back surgery within three to four years. 

s. Claimant began working at Little Giant Crane, Shovel in 
May 1973. 

6. Claimant's symptoms relating to her auto accident 
persisted throughout the period that she was employed by Little 
Giant Crane & Shovel. 

7 . Claimant took pain medication to subdue the pain so that 
she could work. 

8. Claimant exacerbated her symptoms in a work related 
accident on September 27, 1973. 

9. The exacerbation of claimant ' s symptoms caused by the 
wor k related injury had diminished by the time she underwent 
back surgery in May 1975. 

10. Claimant is presently unable to work due to persistent 
headaches as well as back, shoulder, and arm pain. 

11. Claimant's present disability 1s not causally connected 
to her work related injury of September 27, 1973. 

12. Claimant"s present disability 1s causally connected to 
injuries she sustained in the 1971 auto accident. 

CONCLUSION OF LAW 

Claimant had failed to su~t;1in thP huritPn of prnv1ng thAt 
her present disability is causally connected to her work related 
injury of September 27, 1973. 

WHEREFORE, the deputy"s decision filed April 26, 1983 is 
reversed. 

THEREFORE, it is ordered: 

That claimant take nothing as a result of these proceedings. 

Costs of the proceedings are taxed to defendant. 

Signed and fl led this 30th 

Aopealed to District Court; 
Pending 

day of December, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

LINDA K. BELCHER, 

Claimant, 

vs. 

TAMA MEAT PACKING CORP., 

Employer, 

CRAWFORD & COMPANY, 

Insurance Carrier, 

and 

SECOND INJURY PUNO OP IOWA, 

Defendants. 

File Nos. 698426/70142) 

R E V I E W -

R E O P E N I N G 

0 E C I S I O N 

These are proceedings in review-reopening brought by the 
employee, Linda K. Belcher, to recover additional benefits under 
the Iowa Workers' Compensation Law from her employer, Tama Meat 
Packing Corporation and its insurance carrier, Crawford, 
Company (sic) and the Second InJury fund of Iowa, for personal 
injuries she sustained on December 4, 1981 and Karch 9, 1982. 
On September 23, 1983, evidence was presented to the undersigned 
deputy industrial commissioner at the industrial commissioner's 
office in Des Moines. 

The record consists of the notes taken at the bearing; tbe 
deposition of Arn1s Benny Grundberg, K.O.; claimant's exhibits l 
and 2; defendant employer and insurance company exhibit A and 
defendant second injury fund exhibit A, all of which evidence 
was considered in reaching this proposed agency decision. 

The parties stipulated 
for both injuries would be 
disability had been paid. 
the defendant employer and 
partial disability of five 

that the proper rate of compensation 
$146.70 and that all healing period 
further, the parties stipulated that 
insurance carrier have paid permanent 
percent of each hand. 

EVIDENCE 

The claimant was the only witness who testified at the 
actual hearing. She stated she was age 24, divorced and had 
custody of two children. She had quit school in the eleventh 
grade. She went to Marshalltown Junior College for secretarial 
tra1n1ng but for a very chort time. Further, she has never 
worked as a secretary. 

She worked as a cashier at a Pamida store in 1978 and in a 
Jacket factory for one month in 1979. Also in 1979, she began 
work at a factory 1n Grinnell where plastic pipe was manufactured. 
This Job was light work at a machine. 

On November 16, 1981 she began work for the defendant 
employer, Tama Heat Packing Company Company. At that Job she 
was a trimmer, which involved using a knife and a hook. Claimant 
would pull the meat off the line with a hook and trim it with a 
knife. She used the left hand for the hook and the right hand 
for the knife. She did the same thing all day long. She 
testified that she used her right hand much more than her left 
hand. After a few weeks her right hand had a tingle, then began 
to hurt. She went to James B. Paulson, H.O., in Grinnell in 
December 1981 because of pain and tingling in her right hand. 
She testified that at that time she had no trouble with her left 
hand. Her left hand problems began in February of 1982 when she 
retuned to her regular work. 

Later or. Grundberg became her treating physician and 
claimant elected to have carpal tunnel release on each hand, the 
right hand in March of 1982 and the left in April of 1982. 

Claimant later took some maternity leave and does not plan 
to return to work for the employer. She has looked for cashier 
work but claims it is difficult to find any work because she has 
a 10 pound lifting limit. She stated that she had looked at 
•quite a few• and •a11• stores in Newton and Grinnell for the 
past few months. It was not clear if these places were not 
hiring or 1f she was disqualified because of her carpal tunnel 
su rger 1es. 

Written notes and reports of James B. Paulson, H.O., a 
family practitioner, were admitted into evidence. They showed 
claimant was seen on December 4, 1981 for a problem with her 
right hand. 

Claimant later saw Arnis Grundberg, M.o., a qualified 
orthopedic surgeon. His reports, notes and deposition were 
admitted into the record. A report of Karch 9, 1982 shows an 
impression of right carpal tunnel syndrome and right ring 
trigger finger with locking, as well as some other problems. or. 
Grundberg operated on Ma rch 17, 1982, performing a decompression 
of the right carpal tunnel and a decompression of the right 
long, ring and little trigger fingers. On March 30, 1982 he 
diagnosed the same conditions o~ the left, and on April 12, 1982 
performed surgery on the left. 

On November 17, 1982 Or. Grundberg reported that "(i)t is 
not unusual, however, for symptoms to first start on one hand 
and then at another point, 1n the other hand." Tbe reports 
clearly related the carpal tunnel syndromes and trigger finger 
syndromes to the work at the employer's plant. 

or. Grundberg testified in his deposition that about SO 
percent of the people who have a carpal tunnel syndrome will 
have it bilaterally. He assigned a permanent partial impairment 
rating of five percent of each hand. 
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ISSUES 

Cl aimant ' s post he a ring brief gives a good statement of the 
i ssues: "The issues a r e whether the evidence has established 
that t he claimant suf fered t wo separate injuries to scheduled 
members as requ i red by S85 . 6 4 of the Code, the extent of her 
industrial disability and the respective responsibilities of the 
defendants for that indus t rial disability. • 

APPLI CABLE LAW 

Section 85 . 64, Code of Iowa, states: 

If an employee who has previously lost, or lost the 
use of , one hand, one arm, one foot , one leg, or 
one eye , becomes permanently disabled by a compen
sable injury which has resulted in the loss of or 
loss of use o f a nother such member or organ, the 
employer shall be liable only for the degree of 
disability which would have resulted from the 
latter injury if the r e had been no p re-ex isting 
disabi lity. In addition to such compensation, and 
after the e xpiration o f the full period provided by 
law f or the payments thereof by the employer, the 
employee shall be paid out of the "Second lnJury 
Fund" created by this division the remainder of 
such compensation as would be payable for the 
degree of permanent disability involved after first 
deducting from such remainder the compensable value 
of the previously lost member or organ. 

The additional payment of compensation from the second inJury 
!und 1s based on industrial disability. Irish v. McCreary Saw 
Hill, 175 N. W.2d 36 4 (1970) . In these cases, "the commissioner 
iiiust . .. ma ke a factual finding as to the degree of disability to 
the body as a whole of claimant caused by the second injury.• 
Second In j ury Fund v. Mich Coal Co., 274 N.W.2d 300, 304 (Iowa 
1979). Before claimant can cross the threshold to secure 
paymen t s from the second i nJury fund, the employer must pay the 
i ndustrial disability occasioned by the subsequent inJury. Id., 
a t 303 . If t he conditions to the scheduled members occur 
s i multaneously , the r e can be no prior and subsequent injury, and 
the second inJury fund therefore is not liable. McMurrin v. Quaker 
Oats Co., l Iowa Industrial Commissioner Report 222 (1981). 
Claimant has the burden of proof to show the e xtent of permanent 
disabil i ty. Olson v . Good~ear Service Stores, 255 Iowa 1112, 
125 N.W. 2d 251 (l963). In ustr1al disability includes consider
ations of functional impairment, age, education, qualificbtions, 
experience and claimant' s i nabil i ty, because of the inJury, to 
engage in employment for which she is fitted. Id., at 1112; 
Hartin v. Skel ly Oil Co . , 252 Iowa 128, 106 N. W.2d 95 (1960); 
Blacksmith v. All- American, Inc., 290 N.W.2d 348 (Iowa 1980) and 
Mcspadden v. Big Sen Coal Co . , 288 N.W.2d 181 (Iowa 1980). 

ANALYSIS 

Aside from claimant's evidence that she did not have any 
problems with her left hand until after she had problems with 
her eight hand, there is the evidence of Or. Paulson's notes 
which show she was first seen only for a right hand condition. 
There is a prescription slip which shows a diagnosis by Dr. 
Grundberg of a right carpal tunnel and a right long, ring and 
little trigger fingers on March 9 , 1982, and there is a report 
of March 9, 1982 which shows the condition only with respect to 
the right hand . It was not until March 30, 1982 that the 
medical evidence shows any problem on the left. Claimant 
therefore meets the threshold requirement of having previously 
lost or partially lost the use of one member. 

Clearly, the first inJury is to the right hand and the 
subsequent injury is to the left hand . Claimant's dominant hand 
is the right one. In the sort of work claimant was doing at the 
time and in considering her prior wor k history , which is rather 
meager, a low physical impairment to her left hand would have 
caused no industrial disability wh i ch would equate to more than 
the 9 . 5 wee ks of compensation heretofore paid by the employer 
for the functional impairment. Therefore, it is held that the 
subsequent inJury to the left hand did not cause any industrial 
d i sability. 

The question then becomes whether claimant is entitled to 
any industrial disability over and above the 19 we~ks which she 
has been paid for the functional impairment to each hand. A• 
shown above , her work history is not a lengthy one . Although 
she has not obtaineo a high school education or equivalency , she 
appears to be of at least average intelligence. Considering the 
var ious factors , t hen , of industrial disability her employment 
future is somewhat l imited by the loss of the five percent 
impairment to each hand, and it is hereby found that she have a 
seven percent industrial disability. 

Under the formula in the statute as interpreted in Second 
Injury Fund , 27 4 N.W.2d 300 the impairment to the flrst member 
(worth 9.5 weeks), the impairment to the second member (9.5 
weeks) and the amount of industrial disability to the body as a 
whole occasioned by the second injury (0 weeks) must be deducted 
f rom the to t al amount of industrial disability in order to 
compute the amount owed by the second injury fund. Seven 
percent industrial disability equates to 35 wee ks; deducting 19 
wee ks from that amount means that the second injury fund owes 
t he claimant 16 weeks compensation. 

FINDINGS OF PACT 

1. That on December 4 , 1981 , claimant sustained a carpal 
t unnel syndrome, right , while at work. 

2 . That on Harch 9; 1982 , claimant sustained a carpal 
tunnel syndrome, le f t , while at wor k . 

3. That claimant was age 24 at the time of hearing , did not 
fi nish the eleven t h grade in h i gh school, had some experience as 
a cashier and i n light industry, and had e xperience as a trimmer 
at the employer ' s plant . 

4. That as a resu l t o f the above work e p isodes , claimant 
sustained a per manent partial impairmen t to each hand o f five 
percent . 

CONCLUSIONS OF LAW 

That on December 4, 1981, cla imant susta1ned an inJury to 
her right hand which arose out of and in t he course of he r 
employment and that on March 9 , 1982, claimant sustained an 
inJury to her left hand wh i ch arose out of and i n the course of 
her employmen t . 

That employer and insurance car r ier owe no disabi l ity to the 
body as a whole. 

That as a result of the inJuries , claimant sustained a total 
industrial disab i lity of seven (7) percent. 

ORDER 

THEREFORE, the defendant second i njury fund 1s hereby 
ordered to pay weekly compensation benefits unto claimant for a 
period of six teen (16) weeks at the rate of one hundred forty
six and 70/100 dollars ($1 46.70) per wee k , all of which has 
accrued, to be made in a lump sum togethe r with statutor y 
interest as of the date of this decision. Claimant is denied 
recovery against the defendant employer and insurance car rier. 

Costs of this action are assessed against the defendants and 
are to be equally divided between the employer and insurance 
carrier as one entity and the second injury fund. 

The employer and insurance carry are ordered to file a 
report o! payments on the first injury, that of December 4 , 1981. 
Upon payment by the second inJury fund of the si xteen (16) weeks 
compensation, claim~nt shall deliver unto the second inJury fund 
a receipt therefor. 

Signed and filed at Des Hoines , Iowa this ...!1!._hday of 
October, 1983. 

BARRY MORANVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

MARYL. BERGREN, Widow and 
Surviving Spouse, 

Claimant, 

vs. 

PACIFIC INTER-MOUNTAIN EXPRESS 
(P.I.E.), 

Employer, 

and 

LI BERTY MUTUAL INSUR/\NCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

File No. 628249 

A P P E I\ L 

D £ C I S I O N 

Claimant appeals from an order denying claimant the opportunity 
to introduce the oral or Rritten testimony of Dr. Melvin Marcus 
or Dr. Roy H. Hutchinson in the trial of this matter. Although 
the appeal is 1nterlocutory it will be considered in that the 
result is not the same as thdt made by the deputy and it will 
allow the partin& to proceed 1n an orderly manner. 

Defendants ~enerally object to the live testimony of Ors. 
Marcus and Hutchinson as they did not know claimant intended to 
call them live until claimant served her witness list on September 
9, 1983 for a hearing scheduled for September 21, 1983. The 
assignment order indicated witness lists were to be exchanged by 
September 12, 1983. 

Although it is apparent from the file that it had been 
earlier contemplated that medical witnesses would be deposed, 
that did not happen for various reasons. Earlier prehearing 
notes and status certificates indicated claimant intended to 
call tour live witnesses at the hearing. The witness 11st 
contains five names. 

Although defendants may have been lulled into believing that 
expert medical testimony was not to be presented by claimant 
nothing is found to prohibi t claimant from doing so. 

This does not resolve the matter entirely in claimant's 
favor, however . If a party is to call witnesses live they have 
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to take the appropriate measures to obtoln and Insure t~olr 
presence at tho hearing. AB noted In the oss1gnmont order, "No 
request foe continuance based on an allegation that the eocord 
will not be completed prior to the date of the hooring will be 
geanted unless flied by August IS, 1983.• 

A motion foe continuance wav filed September 13, 1983. T~c 
eequcst was baaed upon the unovallablllty of Dr. Harcus t~ 
appear ot the ~coring aa he was out of the co~tirent. Alt~ough 
it is not clear when Dr. Marcus was asked to attend the hearing 
1t appears, the contingency of Dr. Haec •• unavollablllty was 
known at t~ t time. The continuance request■ time •to complete 
whatever depositions moy in fact be necessary.• Prior prohearlng 
orders Indicated d adlin a In Jonuary of 1983 for scheduling of 
medical dopositlo~s. Although some wore sch duled and later 
cancelled they ~ere never rescheduled. We shall not allow a 
party to do indirectly whnt they carnot do directly. 

As Dr. ~artus woJld not have been available ot tho hearing 
of Septcmbee 21, 1981, ~e shall not allow hls testimony at a 
latter hearing w~1ch was postponed merely becau■ of action on 
this interlocutory appeal. 

The llvc testlmony of Dr. Hutchinson is not aff ctcd by this 
,uling. Any dep~sit1or ~eatimnny ot Dr. Hutchinson, how vet, ls 
also barred by t~is ruling. 

~HEREFORE, t~e order or Septc~ber 13, 1983 is morlif!ud. 

THEREFORE, claimant is prevented from prese~tlng the live or 
deposition testimony of Dr. HPlvin Hare~• and the deposition 
testimony of Dr. Roy H, Hutc~inann at the hearing to be ~eld In 
the arbitration proreedlng in this matter. 

This ~asc la remanded back for lnclua!on In the assignment 
puruuont to this order. 

Coats of this appeal arc toxed to claimant. 

Signed and filed this 22nd 

App alerl t District Cou1 t• 
Dismissed 

day of December, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COHHISSIONER 

BEFORE THE IOWA INDUSTRIAL CO/IMISSIONER 

GEORG£ R. BEVERIDGE, JR. 

Claimant, 

vs. 

ASSOCIATED GROCERS OF 
IOWA, 

Employer, 

AMERICAN HUTUAL INSURANCE 
CO/IPANY, 

Insurance Carrier, 

Defendants. 

Fl le No. 635130 

R E V t W 

R E O P E N I N G 

Ot,.1S ION 

This ls in a proceeding in ,~vie~ ccopening brought by 
George R. Bcvcr1dgo, Jr., claimant, against Associated Grocers 
of Iowa, employer, ,nd American Mutual Liability Insurance 
Company, lnsuranc~ carrier, dofond~nts, to recover additional 
benefits under the Iowa Workers' Compenoatlon Act for an inJury 
arising out of and in th~ course ol his employment on April 15, 
1980. It came on for hearing on December 9, 1983 nt the office 
of tno Iowa Industrial Commlos1onor in Des Moines, Iowa. It was 
considered fully submitted at that time. 

Tho industrial commissioner 's tile shows ,, tlrst report of 
in)ury received Hay 8, 1980. A memorandum of agr~emcnt was 
received on May 16 ~~ well as a final report showing tho payment 
of two daya of componoatlon totaling $60.27. 

At the tlmo o( hearing, tho parties stipulated to a rote ot 
$210.73 and to time of( beginning on August 2, 1980. 

Tho record in this matter consists of thn testimony of 
claimant, Kathlenn A. Bunson, Mack Baverldgc, Leo Hacker, ~arry 
Clausen and Betty rooter, claimant's exhibit ono, thtt deposition 
of James L. Blessman, H.D.1 claimant's exhibit two, the deposition 
o( B. c. Hillyer, ~.o., claimant's uxhlblt three, a letter Crom 
Sam c. Evans, D.C., dated Docombnr 13, 1980; claimant's exhibit 
four, .s letter from Ronald c. evana, o.c., dated April 12, 1981; 
claimant's exhibit five, a }Ptter from Thomas A. Carlstrom, M.D., 
datod February 15, 1983: claimant's exhibit six, a letter Crom 
or. Blessman dati>d Harch 25, 19831 claimant's exhibit eight, 

claimant's tax return from 1981; claimant's exhibit nine, 
claimant's tax return from 1982; claimant's exhibit ten, a 
letter from William C. Hiller, Jr.; claimant's exhibit eleven, 
an evaluation from Benson: claimant's exhibit twelve, a resume 
from Benson, claimant's exhibit thirteen, a bill from Ors. Evans: 
claimant's exhibit fourteen, a bill from Dr. Evans; defendants' 
exhibit A, claimant's answers to interrogatories; defendants' 
exhibit B, claimant's motion to strike in resistance to respondents' 
motion for aunL~ary judgment: defendants' exhibit C, the affidav1t 
of Lee Hacker; defendants' exh,bit Cl, Information from Job 
Service of Iowa: defendants' exhibit D, the affidavit of Larry 
Clausen with attachments; defendants' exhibit E, claimant's 
application for employment, defendants' exhib1it F, company 
rules: defendants' exhibits Gl through r.6, trip sheets filed by 
claimant, defendants' exhibtt H, a driver's credit report; 
defendants' exhibit I, a report from Dr. Sam Evans dated Hay ]l, 
19801 defendants' exhibit J, a return to work assessment from 
Hercy Hospital Medical Center; and defendants' ~xhibit l, a 
letter from Ja~es C. Oav1e dated April 1, 1981. The undersigned 
greatly appreciated the ft ling of the transcript by defe~dants. 
The parties filed briefs. 

ISSUES 

The issues in this matter are whether or not there 1s a 
causal relationship between claimant'& 1nJury and his present 
d1sabil1ty; whether or not claimant is entitled to healing 
period and permanent pacti3l disability; and whether or not 
claimant's treatment by Dr. Heier and Dea. Evans was authorized. 

ST~fEHENT OF THE CASE 

Forty-eiJht year old claimant, the presently divorced father 
of four children who has a ninth grade education, testified to 
21 years• work experience as a truck driver for a 9rocery chain 
prior to beginning work for defendant in 1980 as a part time 
driver. His duties included driving the truck and both loading 
and unloading. He customarily drove a tractor and trailer 
although th~ company had straight trucks as well. Drivers were 
notified the night before where their runs would take them. 
Claimant said he did not always know ~here he was going so he 
would ask other drivers for directions foe the quickest woy to 
get to various locations. Claimant reported that he was functioning 
1n a 60 day trial pertod with earnings of $6 or $7 per hour. 

He recalled the circumstances surrounding his in)JCY of 
April 15, 1980: He had unloadP.d the grocery portion of an order. 
Strawberries had spilled. He picked up a 100 pound bag of 
potatoes to 90 on the conveyor and slipped on the strawberries. 
He fell hitting his right shoulder on the conveyor and floor, 
and he landed with the potatoes on top of him. He had a sharp 
pain in his lower back and a lesser pain in his shoulder. He 
finished the remainder of the day's work and reported ~ls 1nJury 
to the dispatcher. 

He, of his OJn volition, sought treatment from Or. H~ier, 
who gave him a back support and stayed off work about three days. 
He told the company he was going to the doctor. He worked for a 
while and then he was off for three weeks because the Jarring of 
the truck bothered the nerves in his back. Claimant acknowledged 
being off some days because there was no woe~ for him. 

He treated with Dr. Evans. He slowed down and was unable to 
function as he had before, etther at home or at work. He felt 
stiff in the morn,nJs and sometimes got to work later. He 
thought he had called in when he was go1ng to be late getting to 
work. He sometimes did not complete his rounds on time. 

He wae not1fied oi his termination on August 2, 1980. 
Following his termination, he tried to get another job in 
trucking, but he was unable to do so. Claimant's interrogatories 
attribute h1s discharge to his having to slow down from the pain 
from his injury. He drew unemployment trom October S, 1980 to 
October 4, 198 I. 

Claimant's answers to interrogatories express his feat of 
being fired 1f the company learned of treatment for his job
related injury. He claimed that he said that he w.ss going to . 
the doctot for his back, but he created incidents to explain his 
inability to work. Claimant testified that he had not seen a 
portion of a credit form. He was unaware of where the spoiled 
merchandise had gone. He did not recall anyone's talking to him 
about leaving late on his runs. He denied having seen a copy of 
company rules. He stated he was not told until his second and 
final load that he was to call in. He said that he would have 
called 1n as he could call collect. He definitely recalled 
being told about the pallets, but he did not know about the 
leaving of crates and other things. He did not recollect any 
notice in the drivers' room. 

Eventually, he went into the solar business with a friend. 

Beginning on April 14, 1983, he commenced work for another 
solar company with earnings of $295 a week. 

A note from William c. Miller, Jr., the vice-president of 
Energy savers Sales of Iowa indicates claimant's gross pay from 
April 14, 1983 to oecember 2, 1983 was $10,020.88. Claimant's 
tax return for 1982 shows business income o! $)600. Claimant's 
1981 tax return shows a $677 loss, 

Claimant uses• TENS unit about three days out of a week 
which he said helps his p.sin. The pain clinic was recommended 
for him by or. Blessman. or. Hillyer gave him exercises whi ch he 
did not think helped. He claimed that he has never taken any 
medication. He uses his belt if ho is going to lift in excess 
of 35 pounds. Sitting in one position for a long period of time 
gives him pain. 

Claimant testified that he was told by his doctors not to 
return to tcuck driving whore he believed he could earn in 
excess ot $30,000 yearly. 
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Claimant said that he had not subm1tted his doctor bills to 
either defendant because he didn ' t know that he could and 
because he d1d not want to be fired. Claimant recollected 
having a pulled muscle in his back about 20 years before this 
injury. 

Claimant stated that the recurrence of back pain on May 29 
referred to in Dr. Evans' notes was nothing new but rather an 
increased sharpness ln his pain. 

Claimant's application for employment dated October 25, 1979 
den1es physical defects, maJor illnesses in the past five years 
or compensable injuries. Claimant was hired as an "on call, 
part time employee.• A notation on his appl1cation indicates he 
was to start at $7.94. On June 29, 1980, he was moved to full 
time at $8.04 per hour with health, welfare and pension benefits. 

~ark Bever1dge, son of claimant, testified to residing 
continuously with his father since August 2, 1980. Re described 
h1s father prior to April 15, 1980 as healthy and able to lift 
heavy obJects. After h1s father ' s injury, he laid around and 
had trouble moving and walking. Be no longer did th ings around 
the house. He noted that h1s father walked "funny" or "bent out 
of shape.• 

After claimant's term1nation, 
his father's being uncomfortable. 
sor~s on the claimant's back from 

Beveridge continued to 
Be stated that he had 

the TENS unit. 

observe 
seen 

Lee Racker, risk manager for defendant employer since 
February of 1979, who has access to employment records, testified 
tiiat a casual employee is one who -,ocks part time and is not 
guaranteed hours or on an on call basis. 

According to company records claimant missed three days' 
work 1n the week of hts tnJury. In the week ending Hay 31, 
1980, claimant dtd not work two days. Claimant missed one day 
In the weeks of June 14 and June 21. Be did not work the weeks 
ending June 7 and June 28. The witness said that claimant might 
not have been called into work on days missed after the week of 
his inJury. Backer said that he f1rst got a letter from claimant 's 
attorney notifying the company that addttional benefits were 
claimed on April 2, 1981. 

An affidavit from Racker shows that claimant worked as a 
probationary employee for in excess of 50 hours for the weeks 
ending July 12, July 19, July 26, and August 2. 

Larry Clausen, supervisor of sh1pping on the night shift who 
was, at the time of claimant's injury, his immediate supervisor 
and dtspatcher, testif1ed that casual employees are hired with 
the understanding that they w1ll work only as the company has 
need of extra trucks beyond the number that can be handled by 
the regular drivers with no guarantee of hours or drtving. 
Fridays were reserved for regular drivers on the basis of 
seniority. 

The witness recalled that claimant had turned down runs 
because he was in the process of purchasing a house and had a 
meeting with his lawyer or banker. Be did not remember claimant's 
telling him of a recurrence or of the inability to do his job 
after his return to work. Neither was the company aware that 
claimant was continuing to seek chiropractic treatments. 

From July 5, 1980 through August 2, 1980, claimant was a 
probationary employee meaning that 1t was contemplated claimant 
would go to work full time after he had served a 90-day trial to 
see if he could handle the job and whether the company was 
sat1sf1ed w1th his work. At the end of 90 days, the claimant 
would be earning the same salary as a full-time employee. A 
full-time employee is guaranteed a 40 hour week with hours both 
driving and working 1n the warehouse. Only full-time employees 
have health, welfare and pension benefits. 

Clausen recalled two specific times claimant refused work. 
In the first instance claimant told him that he had hurt himself 
helping a friend move furniture. On another occasion, claimant 
himself was moving. Company records did not show any allegations 
of inability to work on claimant 's part attributable to his 
inJury of April 15, 1980. 

The witness explained the circumstances of claimant 's 
termination: 

During the course of the time between the end of 
June and August the 2nd, when he was terminated, 
there was a number of discrepancies arose on tr1ps 
that he took and in bts handling of his job and the 
times that he left on trips that was not to the 
company's lik1ng or the rules and regulations that 
be was to abide by. 

More specifically the witness cited occas,ons on which cla1mant 
did not leave the warehouse at the spec1fied time wtthout 
explanation of his deviation; an incident in wh1ch he overslept 
and did not call in; and a time when there was a delay in 
load,ng his truck, a failure to get all the product and no 
request for instructions from claimant. The supervisor stated 
that clatmant would know that he was supposed to call in because 
the truck was not loaded through information the drivers were 
given verbally and through notice posted in the drivers' room. 
He specifically said that claimant had been told he was to call. 

Clausen reported an inc1dent in which product was damaged 
and the store didn't want to pay for it. Claimant indicated six 
hams and six cottage cheese were damaged, but the witness was 
able to find only three hAms on the truck. He said that damaged 
goods are not always brought back to the warehouse and that they 
might be disposed of by the grocer. When a driver returns 
Wlthout a haulback, he packs his trailer and puts a clipboard 
with the trip sheet, credit sheet, and other papers in the back 
of the trailer. Someone then goes through the truck to remove 
the pallets and other foreign items so that the tra,ler is ready 
foe loading. Herchandtse listed on the credit sheet is found. 

Clausen said a copy of the company rules and regulations was 
given to all probat1onary and full-time employees. A signed and 

dated sheet is to be returned to the supervisor before the 
employee becomes a full-time driver or before the end of 90 days 
probation. He agreed that in claimant's case, a copy might not 
have been filed. 

The w1tness had pulled <.~almar,t'e. trip sheets for two specific 
dates and four random dates. The sheet for the date of inJury 
showed the claimant was to leave the warehouse at 3 a.m. and 
travel to Ft. Atkinson, Ossian, Postville and Elgin. Be worked 
13 1/2 hours that day and made no not~tion of an inJucy. The 
trip sheet for May 29, 1980 showed claimant left the warehouse 7 
minutes late without explanation for the delay. He took a 
straight truck with a light load to Polk C1ty and then Grimes. 
A notation was made of a 21 minute delay as claimant waited for 
a beer truck. There was no notation of reoccurrence of pain. 
Other tr1p sheets showed time deviations as well. Those in 
excess of 5 minutes were to be noted. The supervisor said that 
he had talked to the claimant about his lateness. 

The supervisor stated that he had no knowledge of claimant's 
seeking medical treatment, but he recalled being told by c laimant 
that he hurt himself moving a sofa downstairs and on another 
occasion when he was moving. Be did not know 1f the time the 
claimant was absent because he was purchasing a house was before 
or after his injury. As explanation of why claimant was promoted 
to full time probationary employee, Clausen said,: 

Mr. Beveridge, as prev1ously stated, had twenty-one 
years' experience. A lot of this, 1f not all of 
it, with a grocery warehouse, in which case he 
should know how to drive a rig, which 1s a big 
responsibility and a lot of money with a lot of 
expensive product in it. And since he was fam1liac 
with it, it shouldn't and would not be that hard 
for him to convert to our policy. 

It would have been much easier to make him or 
have him become an AGI employee than 1t would to 
take somebody that had driven some other kind of a 
truck and never delivered groceries. so for the 
benefit of AGI, we should have had a step up with 
Mr. Bevertdge as far as him qualifying and becoming 
an employee at AGI because he had done it. 

He acknowledged that claimant had worked a lot of hours for a 
casual employee. 

Clausen testifted that the current rate for full-time union 
drivers is $9.76 per hour with health, welfare, pension benefits 
worth $54 to $64 weekly. 

Betty Foster, claim manager for the insurance carrier, 
testified to familiarity with claimant's claim. She indtcated 
that the first notice the insurance carrier had of claimant's 
asking for medical treatment came when a letter dated April 1 
1981 was received from claimant's counsel. ' 

Robert W. Jones, B.S., pe_·formed d return to work assessment 
and found claimant able to do all the physical activities listed 
most of_ the_time although claiman~ himself thought he could do 
the act1v1ties only some of the t1me. The maJor portion of 
claimant's work characte ristics were in the average range with 
above average mar~s g~ven_for following 1nstructions, maintaining 
physical stamina, mot1vat1on and competitive ability. 

~athleen A. Benson, branch manager for a private rehabilitation 
service whose written ~eport was offered, testified to completing 
a personal interview w1th claimant exploring medical problems, 
fam1ly background, education and employment history in an 
attempt to analyze skill levels and locate transferable skills. 

. Benson recalle~ that claimant 's subjective complaints at the 
t1me of her interviewing him consisted of chron1c lower back 
pain and irritation of hts back and neck with prolonged sitting. 
Claimant told her that he feels better if he alternates standing 
and sltt1ng. 

Benson classi fied claiman t's work in trucking as both 
semi-skil led and unskilled. She listed his transferable sktlls 
as knowing how to operate and control a motor vehicle, being 
able to follow directions, knowing how to observe and follow 
traffic ~egulations, using acithmatic for collections and having 
the ab1l1ty to adJust to simple, repetiti~e, uncomplicated 
work. She acknowledged some problems with transferring truck 
driving skills, particularly if a person can do only sedentary 
to llght work. 

The witness thought that the medical evidence would restrict 
claimant to sedentary or to light work allowing him to change 
positions as he needed to do so. As alternative Jobs for 
claimant, she suggested cashier , small pacts clerk, ticket 
taker, security guard, or dispatcher ~1th entry level positions 
at minimum wage or slightly above. 

Benson calculated claimant's present wage at $7.36 an hour. 
She believed the claimant's current wage if he were employed by 
defendant employer as a union driver would be $9.64. Benefits 
in addition to salary were not considered. 

Regarding her conclusion, Benson testified: 

Hy work was somewhat already done because Mr. 
Beveridge had placed himself in a position, so, 
therefore, analyzing that and coming to the con
clusion that it appears to be an ideal spot for 
him, as he can control his environment. I feel 
that he's making a high wage, considering the 
limitations that he does have. If he d1d not have 
that job, he would be reduced significantly ,n the 
wage that he could earn. 

Sam C. Evans, D.C., first treated claimant on April 16, 1980 
for a lumbosacral sprain. A past history of an acute lumbosacral 
sprain with right leg pain on December 18, 1974 which resulted 
in no time lost and a similar incident on October 5, 1979 with 
myospasms were recorded. Claimant was released on January 3, 
1975 following the first episode and on October 6, 1979 after 
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the second. Claimant was seen on June 2 complaining of the 
recurrence of severe pain radiating into the right leg on Hay 29. 
A diagnosis of acute LS-Sl syndrome with radiculitis was made. Claimant 
was treated with ultrasound, pelvic traction, bed rest and a 
back support. He was pronounced unable to work from May 30 
through July 21, 1980. 

Claimant was back on November 18, 1980 complaining of 
continued low back pain and intermittent posterior thigh pain. 
X-rays were interpreted as showing marked narrowing at LS-Sl 
with spondylosis. Claimant was again treated conservatively. It 
was the doctor's opinion that claimant had lumbar disc syndrome 
with intermittent radiculitis involving the Sl nerve root. As 
for claimant's prognosis, Dr. Evans predicted claimant would 
have acute exacerbations from time to time which would prevent 
strenuous activity. He expressed the opinion that maximum 
medical improvement had not been reached. 

Ronald C. Evans, o.c., examined claimant on April 8, 1981 to 
establish an impairment rating. or. Evans took a history of 
claimant's being off work initially for three weeks. Claimant 
complained of stiffness in the fingers of the right hand, 
particularly after lifting, tightness in the neck, numbness in 
the arm, a dull ache in the low back which radiated into the 
right leg after prolonged sitting and numbness in the great toe 
in the right foot. 

Cervical ranges of ~otion were flexion 25°, extension 26°, 
right lateral flexion 2S 0 and left lateral flexion 22°. rhere 
were radiating trigger points at the trapezius/levator muscle on 
the right. Dorsal lumbar ranges in motion were flexion 27°, 
extension 8°, left lateral flexion 17°, right and left rotation 
5°. There were radiating trigger points paraspinally at L3-4-S 
to the right buttocks and calf. Hankoff's was positive. 
Straight leg raising, Faber's, valsalva, Ely and Nachla's were 
all positive on the right. X-rays were interpreted as showing a 
left convex lumbar scoliosis with Vanzetti's evident, grade 
II-III spondylosis at LS-Sl with productive bone spurring 
anterioraly. 

Dr. Evans made a diagnosis of "moderate cervical strain 
syndrome with cervico-brachial myofascial syndrome• and "severe 
lumbosacral sprain syndrome with lumbar disc syndrome and nerve 
compression LS, Sl on the right.• Using the AHA Guide, the 
chiropractor assigned a 50 percent rating and declared that the 
cla1mant had reached maximum imp[ovement. 

Thomas A. Carlstrom, H.O., saw claimant on January 25, 1983. 
He took a history of claimant's being injured •well over a year 
ago" and being off ~ork for two weeks following the incident. 
Claimant complained of back pain particularly after he was up 
and around and engaged in heavy exertion. He did not complain of 
leg pain. 

Dr. Carlstrom found some diminution in range of motion in 
claimant's back with forward bending to 80°. Claimant was 
unable to extend. straight leg raising was negative, and motor 
sensory exams were normal. The left achilles was slightly 
hypo-active. X-rays showed a severe spondylosis with a v3cuum 
disc phenomenon at LS-Sl. 

Dr. Carlstrom assigned a body as a whole disability based on 
diminished range of motion at four to five percent. 

Thomas~. Bower, LPT, saw claimant on September 29, 1982 and 
found a flat lordosis and asymmetry. Ranges of motion were 
flexion 65°, extension 25°, lateral bending 10° to each side. 
Straight leg raising and Lasegue's were negative. Hamstrings, 
quadriceps and lumbar extensors all had moderate to severe 
tightness. The therapist proposed an exercise program to 
relieve the hamstring lumbar extensor tightness. 

An eight percent impairment to the body as a whole based on 
the A~A Guides was assigned. 

o. c. Hillyer, H.O., examined claimant on September 28, 1982 
as part of an evaluation done at ~ercy Medical Occupational 
Evaluation Center. X-rays brought by claimant were interpreted 
as showing degenerative arthritis with spurring of L4 and LS and 
loss of joint space between LS and Sl. or. Hillyer expressed 
the opinion that the arthritis was a preexisting condition which 
may have been aggravated by claimant's accident. He later said 
it is possible the arthritis was brought on by the fall, but he . 
continued to thin~ that if the fall had not caused the degenerative 
arthritis to flair, something else would have. He found the . 
muscle spasm of claimant's left side consistent with degenerative 
arthritis and probably caused by it. or. Hillyer rated claimant's 
permanent impairment at ten percent with a zero to five percent 
related to the fall. The physician said that within a reasonable 
degree ?f medical certainty, claimant's injury was at L4-LS and 
LS-51. Regarding Cdrpal tunnel syndrome the physician thought it 
more likely attributable to claimant ' s use of his hands at work 
than to traumatic injury by falling. He said aggravation of the 
wrist possibly would have occurrPd if he fell on his wrist or 
twisted his wrist causing swelling; however, he also stated, •A 
sudden tcauma, unless 1t involved a fracture, it would be 
unlikely to make a change in that ligament." He doubted that 
any inJury to the wrist would cause pain in claimant's arm. He 
stated that there is no relationship bet~een what claimant has 
in his back and the pain in his shoulder and arm. 

Dr. Hillyer felt that thP pain in claimant's right leg was 
irritation of a nerve root, but he did not think the irritation 
had caused any change in the extremity. The expert related the 
extremity pain to claimant's fall. 

rhe Mercy service recommended no additional diagnostic or 
treatment proced~res other than a trial of a non-steriodal 
anti-inflammatory drug exercises and the TENS. 

James L. Blessman, M.D., certified specialist in family 
pract1ce with an interest ln chronic pain management, first saw 
claimant on March 25, 1983. He reviewed medical records from 
Mercy Occupat1onal Evaluation Center. ~laimant was complaining 
of low back pain of three years' duration which he attributed to 
a work inJury which occurred as he unloaded fr~ight. Based o~ 
the disease which claimant had, the doctor ant1cipoted his pain 
would be dull and aching rather than sharp and burning. On 
examination, claimant had pain in the right scapula, the lumbo-

sacral region from L2-L3 and both sacrioiliac joint s. Claimant 
had full range of motion in the right upper extr emity, reasonably 
good range of motion in the back, a normal gait and good strength 
in the lower e xtremities. ObJective symptoms other than pain on 
palpation of the right shoulder blade were minimal. 

Dr. Blessman found the ci rcumstances of claimant's in)ury 
compatible with the pain he said he had and believed the pain to 
be real. His diagnoses were chronic lumbosacral back strain and 
degenerative osteoarthritis of the lumbosacral spine. He stated 
that the latter malady possibly can begin with the traumatic 
inJury. 

Or. Blessman recommended admission to the pain center. He 
was unable to state whether or not claimant .ould have future 
disability. The physician felt that claimant could be rehabilitated 
to the point that he could resume over the road truck driving. 
He proposed that generally someone with a back injury would have 
restrictions on lifting with no repetitive bending or stooping. 

APPLICABLE LAIi ANO ANALYSIS: 

rhe first issue to be decided is whether or not there is a 
causal relationship between claimant's inJury and any disability 
he now may suffer. 

rhe claimant has the burden of proving by a preponderance of 
the evidence that the inJury of April 15, 1980 is causally 
related to the disability on which he now bases his claim. 
Bodish " · Fischer, Inc., 257 Iowa 516, 133 N W.2d 867 (1965) 
Cfnaahfy°;--L:7):°Bw, 236 Iowa 296, 18 N. ~: 2d 607 (1945). 

0 

A 
possibility1s1nsu icient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor works, 247 ro~a 691, 73 N.w.2 ~ 
1\2 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
J!~spital, 251 Iowa 375, 101 11.·11.2d 167 (1960):-_________ _ 

Defendants argue that claimant ~ad two work incidents--one 
on April 15, 1980 of which they knew and for which he was 
compensated and a second one when claimant had a recurrence of 
pain on ~ay 22, 1980 of which defendants were not aware. rhis 
deputy commissioner agrees that .hat happened to claimant on May 
29, 1980 was a recurrence; i.e., an occurrence of the same 
condition after an interval of time. Defendants seem to assert 
that claimant needed to give notice of that recurrence. The 
undersigned knows ~f no such requirement. 

Claimant testified that what he experienced on May 29, 1980 
was not anything new but rather an increased sharpness in his 
pain. Dr. Evans recorded a recurrence of severe lower back pain 
with radiation into the right leg and a complaint of claimant's 
having continuous discomfort after April 15, 1980. 

Claimant was first treated by Dr. Sam Evans. His treatment 
was concentrated in the lumbosacral area both when he was seen 
in April and ~gain when the doctoc reported hio findin93 on June 
2 and November 18. Dr. Ronald Evans examined claimant for 
purposes of ~aking an impairment rating almost exactly a year 
post-injury. Although or. Evans took a history of low back and 
leg pain, he also noted discomfort in the fingers of claimant's 
right hand and nee~ tightness. Dr. Evans then causally connected 
to claimant's injury of April 15, 1980 both •a moderate cervical 
stra1n syndrome, with cervico-brachial myofascial syndrome and 
severe lumbosacral sprain syndrome with lumbar disc syndrome and 
nerve root compression LS & Sl on the right." This is not 
consistent with the other medical evidence or claimant's own 
history and complaints. Cervical problems will not be found 
related to claimant's fall. 

Neither based on the evidence from or. Hillyer will carpal 
tunnel syndrome or upper extremity complaint~ be related. Dr. Billye 
testimony supports the causal relationship betw~en claimant's 
back and lower extremity pain. 

Dr. Blessman's testimony is also supportive of claimant's 
claim. 

The record allows claimant to preponderate on the issue of 
disability causally connected to his injury. 

Claimant also has established his entitlement to some 
further healing period benefits. Or. Evans pronounced claimant 
unable to work from March 30 through June 21, 1980. Claimant 
will be allowed healing period from May 30 t · .ne , . Cl ,nmant 
missed worked off and on after this time, but it is unclear 
whether he was off because of his injury or because no work was 
available. In the weeks prior to his termination he was working 
in excess of SO hours. He was not seeking medical treatment on 
a regular basis. He collected unemployment from October 5, 1980 
to October 4, 1981. Claimant appears to have started his solar 
business prior to the time his unemployment compensation ceased. 
The evidence before this deputy industrial commissioner will 
allow no additional healing period other than that set out above. 

As claimant has an impairment to the body ,s a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.:i. 899, 902 (1935) as follows: " It is therefore 
plain that the legislature intended the term ' disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man." 

The industrial commissioner hos said on many occasions: 

Functional disability is an element to be 
considered in determining industrial disability 
which is the reduction of earning capacity, but 
consideration must also be g1ven to the injured 
employee's age, education, qual1fications, experience 
and inability to engage in employment for which he 
is fitted. Olson v. Goodyear Service Stores, 255 
Iowa 1112, 125 N.W. 2d 251 (1963). Barton v. Nevada 
Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961) . 

A finding of i~pairment to the body as a whole 
found by a medical evaluator does not ~quate to 
industrial disability. This is so as impairment 
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and disabtlity are not identical terms. Degree of 
industrial disability can in fact be much dtfferent 
than the degree of impatrment because in the first 
instance reference is to loss of earning capacity 
and in the later to anatomical or functional 
abnormality or loss. Although loss of function is 
to be considered and disability can rarely be found 
wtthout it, it is not so that an industrial disabil
ity is proportionally related to a degree of 
impairment of bodily function. 

Factors considered in determining industrial 
disability include the employee's medical condition 
prior to the inJury, after the injury, and present 
condition; the situs of the injury, tts severity 
and the length of healing period; the work experience 
of the employee prior to the injury, after the 
injury and potential for rehabilitation; the 
employee's qualtfications intellectually, emotionally 
and physically; earnings prior and subsequent to 
the inJury; and age, education, motivation, and 
functional impairment as a result of the inJury and 
inability because of the inJury to engage in 
employment for which the employee is fitted. Loss 
of earnings caused by a Job transfer for reasons 
related to the injury is also relevant. These are 
matters which the finder of fact considers collectively 
in arriving at the determination of the degree of 
industrial disability. 

There are no weighting guidelines that are 
indicated for each of the factors to be considered. 
There are no guidelines which give, for example, 
age a weighted value of ten percent of total, 
education a value of fifteen percent of total, 
motivation - five percent; work experience - thirty 
percent, etc. Neither is a rating of functional 
tmpairment entitled to whatever the degree of 
impairment that is found to be conclusive that it 
directly correlates to that degree of industrial 
disability to the body as a whole. In other words, 
there are no formulae which can be applied and then 
added up to determine the degree of industrial 
disability. It therefore becomes necessary for the 
1eputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the 
finding with regard to degree of industrial disability. 

See Birmin ham v. Firestone Tire & Rubber Company, II Iowa 
Industrial Commissioner Report 9(l98l); Enstrom v. Iowa Public 
Services Companx, II Iowa Industrial CommtssToner-Report 142 
(1981); Webb v. Lovejoy Construction C~~• II Iowa Industrial 
Commissioner Report 430 (198l). 

Claimant ts rapidly approaching middle age, but he has a 
considerble working life ahead of him--probably more than ten 
years. His formal education has been limited and his work 
experience has not been broad. His work history appears to be 
good 1n that he worked 21 years for the same employer. 

Jones' work assessment of claimant found him able to do 
listed physical activities most of the time. Claimant showed 
above average ability in following instructions, maintaining 
physical stamina, motivation and competitive ability. Benson 
found claimant to have some transferable skills, but she also 
noted difficulty in transferring truck driving skills to other 
areas. Based on medical evidence, she thought c laimant would be 
restricted to sedentary or to light work ~hich allowed him to 
change positions. She listed some alternative Jobs which would 
pay minimum wage or only slightly more for entry level positions. 
She concluded that claimant had done a good job in placing 
himself. 

Claimant was healthy before his fall although he had two 
prior episodes of lower back and right leg pain. Following his 
fall 1n 1980 he had steady chiropractic treatment. Or. Ronald 
Evans applies the AMA Guides and assigns an impairment rating of 
50 percent. Some of that rating is for cervical problems which 
previously have been found unrelated. Combining claimant's 
range of motion and sensory impaiment ratings for the lumbar 
area totals 23 percent. Ten percent is given for a lumbar disc 
at L5-Sl. Dr. Carlstrom, neurologist, rates claimant's impair
ment at four to five percent of the body as a whole based on 
diminished range of motion. As defendants point out there was 
some error in Or. Carlstrom 's history. Bower, a licensed 
physical therapist, gave claimant eight percent of the body as a 
whole based on the AMA Guides. or. Hillyer assessed a ten 
percent rating wtth zero to five percent attributable to his 
fall. It will be found that claimant has a functional impair
ment related to the fall in April of 1980 of from four to eight 
percent. Greater weight ts being given to the ratings from Ors. 
Carlstrom and Hillyer and therapist Bower whose ratings are 
fairly close together and are more recent in time. 

Claimant was hired as an on-call part-time employee. On 
July 5, 1980 he became a probationary employee in contemplation 
of his becoming a full-time driver after serving a 90 day trial 
period. The undersigned believes that claimant was very concerned 
about losing his Job because of his inJury. She also thinks he 
did a good job of concealing his back trouble from his employer 
even to the point of making up excuses for his absences. 
Company records show no allegations of inability to work because 
of the injury. In the month immedtately pr,or to his termtnation, 
claimant was working in excess of 50 hours on a regular basis. 
While his late arrivals and his failure to complete his work in 
a timely manner may have been traceable to his injured back, 
those shortcomtngs were viewed by the employer as faults rather 
than physical problems. Those faults added to those others 
test1f1ed to ~y Clausen ultimately led to claimant's termination. 

Claimant has good motivation to work. lie has done a remarkable 
Job of rehabilitating himself. The undersigned believes that 
claimant has a chronic pain syndrome which contributes substantially 
to his disability. 

After reviewing the Iowa case law, the factors discussed in 
this section and the findings set out below, this deputy industrial 
commissioner concludes that cla,mant has a pe-manent partial 
industrial disability of 20 percent. 

The remaining issue is claimant's entitlement to benefits 
under Iowa Code section 85.27. That section gives the employer 
the choice of medical care. Defendants argue that claimant's 
chiropractic treatments by or. Evans were unauthorized. 

Bills have been offered from ors. Evans. At the time of 
hearlng claimant was asked if he sought authority from his 
employer to go to the doctor. He responded, "No, I just told 
them I was going to the doctor.• He then said that he did not 
know the company had a doctor. Re also claimed that he did not 
know he could submit his bills to his employer and that he did 
not do so because he dld not wish to be fired. 

After his initial medical care, claimant commenced hiding 
his medtcal treatment from his employer. Foster testified that 
the insurance carrier first learned c latmant was asking for 
medical treatment when a letter was received from claimant's 
counsel. The employer has an affirmative duty to monitor the 
care of the employee and there is some indication in the record 
that it should have been alerted to the need for future medical 
care . Dr. Evans' report to the insurance carrier dated May 31, 
1980 states that whether or not further treatment will be needed 
is "unknown• and that claimant has been released p. r, n. (~ 
re nata). 

The undersigned is will n,, to finJ th, t the employer 
initially acquiesced in claimant 's seeing Or. Evans. In fact, 
the insurance carrier paid for claimant 's first two visits. 
Claimant's next visit was after the report referred to above. 
This deputy commissioner 1s compelled to conclude claimant ' s 
treatment by ors. Evans after his visit of April 18 was un
authorized. The employer has the responsibility to furnish 
medical care; but when, as in this case, claimant makes a 
concerted effort to conceal his need for care, the employer 
cannot be expected to provide treatment. 

Claimant did not make a specific request at the time of 
hearing for treatment at a pain center. His brief contains that 
petition. Claimant's entitlement to 85.27 benefits 1s in issue 
here. Or. Blessman expressed the opinion that a pain clinic 
would help claimant. Defendants will be ordered to offer 
c laimant such treatment. If claimant elects to accept that 
offer, he should be paid healing period benefits for the time he 
is actually hospitalized. 

FINDINGS OP FACT 

WHEREFORE, IT IS FOUND: 

That claimant is 48 years of age. 

That claimant has a ninth grade educaton. 

That claimant's primary work experience has been as a truck 
driver for a grocery chain. 

That claimant commenced work for defendant employer in 1980 
on a part-time basis. 

That claimant's duties included both loading and unloading 
1n addition to driving the truck. 

That on April 15, 1980 claimant fell as he unloaded grocer1es 
and experienced pain in his lower back and shoulder. 

That on Hay 29, 1980 claimant had a recurrence of back pain. 

That claimant was paid two days' compensation as a result of 
his injury. 

That claimant slowed down after this injury and was sometimes 
late in getting to work or 1n completing his work. 

That claimant feared termination if the company learned of 
his inJury. 

That claimant was terminated on August 2, 1980. 

That claimant drew unemployment beginning on October 5, 1980 
through October 4, 1981. 

That claimant went into the solar business with a friend. 

That claimant now works in the solar business with someone 
else. 

That claimant has a reduction in his actual hourly earnings. 

That claimant has had a decrease in actual earnings. 

That claimant uses a TENS unit and a back support. 

That claimant is motivated to work. 

That claimant has done a good job of finding work within his 
physical capabilittes and interest. 

That claimant needs work ~nich will allow him to alternate 
positions. 

That claimant must exercise caution with lifting, bending 
and stooping. 

That claimant 's work has provided him with few transferable 
skills. 

That claimant had a preexisting arthritis. 

That claimant had prior lumbosacral sprains. 

That claimant has a functional impairment rating in the four 
to eight percent range. 

That cervical, upper extremity and carpal tunnel problems 
are not related to claimant's injury of April 15, 1980. 

That claimant has pain which is related to his fall of April 
15, 1980. 

35 
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That defendant employer acquiesced in claimant's in i tial 
treatment by Dr. Evans. 

That defendant employer did not know that cla imant needed 
further medica l care because of his attempts to conceal his 
medical condition. 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant has established by a preponderance of the 
evidence that his inJury of April 5, 1980 is causally related to 
the disability on which he now bases his claim. 

That claimant has established ent itlement to healing period 
benefits from Hay 30, 1980 to June 7, 1980 . 

That claimant has not established entitlement to benefits 
under Iowa Code section 85.27 relating to the payment of the 
bills of ors. Evans. 

That claimant has established a permanent partial industria l 
disability of 20 percent. 

ORDE:R 

THEREFORE, IT IS ORDERED: 

That defendants pay unto claimant healing period benefits 
from May 30, 1980 to June 7, 1980 at a rate of two hundred ten 
and 70/100 dollars ($210 . 70). 

That defendants pay unto claimant permanent partial disabil
ity benefits for one hundred (100) weeks at a rate of two 
hundred ten and 70/100 dollars ($210.70) . 

That defendants pay amounts due and owing in a lump sum. 

That defendants pay interest pursuant to Iowa Code section 
85.30. 

That defendants offer to claimant treatment at a pain center . 

That claimant either accept or reJect defendants' offer of 
pain clinic treatment within thirty (30) days after the offer is 
made. 

That defendants pay costs pursuant to Industrial Commissioner 
Rule 500-4. 33. 

That defendants file a final report in sixty (60) days. 

Signed and filed this ,#!JL day of March, 1984. 

JUDITH ANN HIGGS 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE 10,;b, rnOUSTRIAL CO'IMISSIONER 

'!URL L. BLAND, 

Claimant, 

vs. 

CROUSE CARTb,GE COMPANY, 

Employer, 
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LIBERTY 'IUTU~L l'ISURANCE 
CO'IPA:IY, 

Insur3nce Carc1ec, 
Defendants. 
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D E C I S I O ti 

This~ proceed1n; is review reopening brought by the claimant, 
Hurl L. Bland a9,inst his employer, Crouse Cartage company, and 
1ts 1ns•Jraince c:1rr 1er, Ltbecty Mutu1l tnsurlnce Compliny, to 
recover ~dd1t1onal benefits under the Iowa Workers' Compensation 
~ct •s l result of an 1nJury he sustained February 13, 1981. 

Thi~ matter cam~ on for he1ring before the undersigned 
deputy industrial commissioner at the Office of the Iowa Industrial 
Comm1ss1oner in Des Hoines, Iowa, Nove~ber 2), 1983 1n~ Nov~mber 
25, 1983. The record was considered fully submitted at close of 
hearing. 

A rev1~w of the 1ndustr1al corum1ss1on~c•s file cev~Jls th3t 
a first report of 1n1ury was filed February 19, 1981. A memorandum 
of agreement was filed June 22, 1981. 

At time of hearing, the parties stipul3ted that the applicable 
rate of weekly compensation 1n event of an award is S275.09. 

The record in this case consists of testimony of the claimant, 
Hurl L. Bland, of clJ1mant's wife, Edna L. Bland, of John A. ~.Hrs, 
and of Kate Benson: claimant's exhibits 1, 2, a~d 4 through 14; and 
Defendants' e xhibits A, and D through r.: obJections to s~ecific 
evidence will be treated 1n the review of the evidence. & 

The issues to be resolved are: 

l. ~hether a causal relationship exists between the alleged 
inJury and the disability. 

Whether claimant is entitled to benefits and the nature and 
extend thereof including benefits foe healing period, if any. 

3. Whether clalmant shall be reimbursed for medical travel 
expenses 

REVIEW OF THE EVIDENCE 

Claimant, Murl L. Bland, testified 1n his o.,n behalf. 
Claimant was 63 years old at the time of he•ring. He has been 
married 43 years, has three adult children and seven grandchildren, 
none of whom are dependent. Claimant completed eighth grade, 
but has no further educ~t,on or Job skills training. lie has 
been a trucker throughout his adult work iife. 

Claimant began work for Crouse Cartage ,n June 1977. On 
February 13, 1981, claimant was on the loading dock when a 
fellow employee ran over him with a fork lift. The fork 11ft 
hit claimant 1n the stomach; he was hospitalized for 43 days. 

Claimant test1f1ed that his pre,nJury Job duties included 
lifting materials we1gh1ng 50 or more pounds each day while 
loading truck trailers. He also fished, camped, went auto 
driving, and repaired cars before his injury. He reports he had 
had no bcoko,n bones before his 1n1ury. In 1978, hlS doctors 
discovered =laimant has a blood pressure problem. Claimant 
currently takes medication to control this cond1t1on. 

Claimant reported that after his injury, his doctors advised 
his wife to administer therapy for his foot. The therapy 
consists of bending the foot back and forth with 15 to 20 second 
holds in position for approx,mat?ly 15 minutes per session. 
Initially, therapy was administered eight to ten times pee day; 
now 1t 1s administered four times per 1ay. 

Claimant reported he now can do few household activities. 
He does dishes and vacuums. Re can drive •n autom1tic transmission 
car but has difficulty getting in and out of his vehicle. He 
walks intermittently at Southridge 1all and the Km1rt about t~o 
to three hours. He relayed that after he has walked approxi~ately 
one half block, his leg and hip get we1k and he must sit down 
for 15 minutes. Claimant continues to attempt to ~alk since he 
believes •trying to get me e xercise (is] oetter than sitting 
hom~.• Claimant cannot sit with his back against a chair without 
pain. He continues to fish when he ,s 1ble to, but feels he no 
longer could do the stoopin, and bendin1 required to repair cars 
or change tltes. 

Claimant characterized his leg and foot as 1lways hurt,ng, 
as feeling half ,steep, and as numb. He stated his hip bone, 
where hit (by the forklift], feels like a toothache. His low 
back and buttocks still hurt all the time and his legs and b1g 
toe ace alw1ys numb. 

Claimant st~ted he must •gooze• down to pick up obJects from 
the floor. He uses a cane or a chair or table for support ~hen 
wal<ing or standing. He needs assist1nce 1n dressing since he 
cannot balance to insect his leg 1n his pant. when claimant 
climbs st,1rs he must use the hand r,11 but apparently can walk 
nine or ten steps before rest is required. 

Claimant reported he had planned to continue working as lon9 
as his health permitted. He stated he tried working ,n his 
son's second hand shop after his inJury, but "got nervous Just 
sitting th?ce." Claimant said he had liked the work he had b~en 
doing for Crouse C1ctagc, but jid not believe he could return to 
it with his present proble~s. 

As a trucker, claimant completed haul logs but otherwise did 
no paper work. Claimant 1dvi5ed he has problems with reading 
1n; writing. He gl,nces through the daily paper. He has never 
read books. At hearing, it was apparent claimant h1s d1ff1culty 
th1nkin3 abstractly and 1s most comfortable when conversation 
proceeds in the plainest of ~nglo-s1xon. 

Claimant stated he 
engines or 1ppliances. 
given him tests to see 

hadn't considered working on small 
He stated Crawford Rehab1l1tat1on had 

how smart or dumb he was. 

On cross-examination, claimant stated that he felt Crawford 
fairly tested his >bilit1es. He conceded he h1s read invoices 
at Crouse Cartage and has had to figure out "what is ,n a load 
and how it should go.• Claimant weighs approximately 200 pounds. 
His wife or sister accompany him on his walks; he never goes 
alone. He walks 1t Southridge or the Kmart three or four times 
per week. 

He reported his bladder, his pelvis, and his leg nerves were 
injured in the accident. 

Claimant receives $438.00 per month social security retireQent 
benefits. These began in April 1983. He does not receive 
social security d1s,b1!1ty. 

Cl>1mant reported he was e x,mined by a ~r. Johnson at 
Crawford Rehabilitation and not by Kate Benson with - hom he h•d 
had no contact before the hearing date. Clair~nt reported h1s 
belief that Crawford never authocized Job intecv1ews for him nor 
directed him to 3ny and nev~r discusse~ claimant"s case with 
potential employers. 

Claimant state1 he trusts Joh~ Marrs. 

Claimant reported he usually drives -hen traveling with 
his wife. On redirect, he clarified to state that, when the 
family travels outside of Des io1nes, his son or daughter-in-law 
dr1v11?. 

Edna L. Bland, claimant• s wife of 43 years, test if 1ed in his 
behalf. The wi tness was present throughout tne proceedings. It 
is noted that loyalty to and ferocious pcotectiveness of a 
spouse such as hers are admirable qualities, r a re 1n this age 
of lightly taken 3nd transient celationi~1ps. This 
witness' e xpression of those qualities was not altogether 1n 
\eep1ng with the decorum or deportment common to• proceedtng 
before this agency, however. 

t 
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The witness reported claimant "couldn't get 3round" when he 
returned from the hospital. 

She substantiated claimant's testimony concarn1ng h1s daily 
physical therapy. She explained that the exercises are to 
strengthen claimant's leq muscles and if they are not done each 
~orn1ng, claimant has difficulty walking throughtout the day. 

The witness reported that, while claimant attempts to do 
dishes and to vacuum, he generally is unable to complete these 
tas~s and she must take over. Mrs. Bland ~lso must mow the lawn 
since her husband cannot. 

She reported claimant has trouble remembering things now. 
He was smart before his injury. Claimant gets frustrated over 
hls J1m1tat1ons and gets "stirred up• over matters which previously 
h1d not botnered him. 

On cross-examination, the witness admitted she and claimant 
llst bik~d the year before last. Claimant tried to ride once 
after his inJury while wearing a leg brace. He hurt his leg in 
the driveway. Claimant and his wife last bo.,led three years ago. 

The witness reported twice talking to Joe Thompson from 
Crawford. Mr. Thompson tested claimant at home. Mrs. Bland 
reiterat2d her belief that Crawford has not oft~r2d to hel? 
claimant find a Job or to help 1n any other way. 

Mrs. Bland said she would support claimant in returning to 
"ork but admitted that but for administering claim,nt's therapy 
she has not helped claimant attempt to return to work. She 
tAports she knows of no jobs claimant could do. 

On redirect examination, the witness explained that "hen 
claimant tried to ride his bike he couldn't because his brace 
pinches the upper calf of his left leg all the time. She stated 
claimant also has difficulty rising from a chair or getting out 
of a car because of his brace. 

John A. Marrs, a manager at Crouse, was next called in 
claim,nt's behalf. He reported he has known claimant since his 
employment in 1977. Claimant's current status with Crouse is 
off on account of tnJury. He reported this status remains 
unchanged bat admitted clatmant was sent a lay off not1ce 
Septenber 16, 1983. He relayed that, at deposition, he felt 
claim,nt could be a co-dispatcher, but that that position is no 
longer available . He expressed his belief that co-dispatcher 
was the only job claimant could perform wthout a medical release 
to return to work. The witness stated managerial jobs would not 
be available to claimant because these require excess walking. 
Dock work 1s not available as this encompasses fork lift operation. 

The witness det,iled the dut1es of a dispatcher as mailing, 
correspondenc~ as answering and lo3ging telephone calls to the 
terminal! and as "3ridd1ng" loads for pickup. The dispatcher 
also assigns drivers their loads. The dispatcher should either 
have experience as a driver or otherwise be familiar with the 
towns to which freight is delivered. The Crouse dispatcher 
works in a n1ne by siKteen foot room with a four by six foot 
table at its center. The dispatch sheet and a telephone are on 
the table. The dispatcher has a tall, adJustable, bac~less stool. 
A shelf circles the room. This contains a second telephone. A 
lower table and chair are about five feet away from the higher 
table. A transmitter is beside each phone •nd a CB radio 1s on 
the wall behind the high table. The dispatcher mans all units. 
The witness stated he has worked as a dispatcher and that on 
occasion all or a number of the communic3tion centers are active 
•tone time. The witness reports all centers can be reached 
from the high table simply by moving thtngs back and forth 

The dispatcher works fulltime from 9:00 a.rn. to 5:30 p.m. 
Monday through Fr1day. He rec~ives neither lunch nor rest break~. 
The w1tnes3 relayej that incomin3 calls are particularly heavy 
between 2:QO and 4:00 p.m. with "everyth1n3 ringing off the 
walls at on~ time.• The dispatcher must 30 to the dock at least 
once an hour to check on dock loading and unloading. The 
dispatch office is 11 or 12 stair steps above the dock. The 
doc< is 350 feet long. Thee~ is no al,,ator from the dispatch 
office. rhe witness "k~eps 1n shape• a cendin9 and descPnding 
the steps. HP is 49 years old and has no physical problems. 

. The witness opined th•t •P?roximately 133 calls, concerning 
either assigned or re~uested pic~up, come into the dispatch 
oftice per ja/. Other calls at? also recri,ed for a total of 150 
par d,y. Each call i~ approximately one minute lon1 with 
sev 0 r,1 runn1n9 up to six ~inutes. The dispatcher ~ust log the 
na~e •nd •djress ot each c~ller as well as the type of shipment 
tnvolved Jnd its destination. 

The d S~dtcher also f1alds from 440 to 530 calls from drivers 
each day. The dispdt.her TIU5t call the central dispatcher and 
det,il the lineup of trucks 0 ~ch d3y. 

The witness char,ctmrized the dispatch officP as the "comm1nj 
center• of the business. He stated disp•t~hing is a fast pac~d, 
pressured Job whee~ the dispatcher is kept with his ears to the 
phone all the time. He felt it was not th0 type of job in which 
• person with a ktnk in his back could brPlk to walk it off. 

The witness opined that claimant had always been a good, 
thoro~gh worker who took pride in his work and did not cause 
discipline problems. The witness expressed a willingness to 
tr,in cl,imant as a disp1tcher and stated h~ felt claimant could 
handle the job but for his physical limitations. He opined 
claimant could not work 1n the dispatch office as it is now set 
up and that management would n~ed to decide whether to modify 
the job for claimant. · 

. On cross-~xam1nat1on, the witness cepoct~d th~t the dispatcher's 
Job has changed since first offered claimant in that the company ' s 
"break bulk" operation has been pulled out of Des ~oines and 31 
people have been laid off. The witness opined claimant could 
not preform the supervisor's Job because it requires frequent 
sta.u climbing. 

On redirect e xamination, the witness admitted the physical 
requirements of the dispatching Job have not changed since his 
depostion on August 16, 1983. He relayed that the dispatcher 
may sit and do paperwor k or take ohone calls t~r 20 minutes at a 
time and may choose the location ~here he woe The dispatcher"s 
stool has a padded seat. 

Kate Benson of :rawford Rehab1lit,tion was next called in 
claimant's behalf. Oefgndants' counsel obJected to the witness 
te~tifying on the grounds that the witness had no direct contact 
with claimant or his wife; that the records from which 1s. 
Benson would testify were not business records but were records 
prepared for litigation; and that defendants have been denied 
their constitutional right to cross-examine Mr. Joe Thompson, 
who actually evalu>ted claimant for Crawford. Claimant's 
counsel asserted that the testimony should be permitted under 
the business r~cords excapt1on to the hearsay cul~. Hg st,ted ~r. 
Thompson no long~r works for Crawford and was not ava1lable to 
testify; that ~s. Benson was Mr. Thompson's immediate supervisor 
,na revie~ed his reports while he was employed at Crawford; an1 
that defense counsel knew ~r. rhompson's identity 1n Juiy 1983 
and had b!en provid 6 d with copies of all Mc. Thompson"s reports. 
restimony w1s permitted to proceed subject to the objection. 
Defenaants' objectior is ov 0 rruled pursuant to Iowa Rules of 
~vidence Rule 805(6) an1 (24) and section 17A.14(l), the Code. 
Defendants' contention that the reports lre not business records 
if pr~pared in contemplation of lit1g,t1on is not well taken. 
See Ashmead vs. Harris, 336 ~.w.2d 197 (Iowa 1983). Ms. Benson 
ts bcarichmanagerandeducat1onal consultant at :rawford's place 
of business at 3737 woodland, west 02s ~Oines, Iowa. ~s. Benson 
has testified before the unders13ned on previous occasions; her 
curriculJm vitae is well kno~n to the undersigned and 1s in 
evidence as claimant's exhibit 14 and, therefore, will not be set 
forth herein. She reported that her duties as branch m1naJer 
re1uire her to review evary client file at l~ast twice monthly. 
She reviewej all of ~r. Thompson's files. ~r. Thompson was 
employed as a certified vocational evaluator; as such, he tested 
client's for vocational skills. Defense counsel"s obJcction to 
~s. Benson's testimony regarding ev,luat1on tools utilized by ~c. 
rhoTipson in testing claimant on the grounds of hearsay and l3ck 
of proper foundation are overruled ,s is defense counsel"s 
obJect1on that the objectivity of the medical reports relied on 
in preparing claimant's evaluation is speculative and unclear. 
Aft@c reviewing career alternativ~s su9g2sted for claimant, ~s. 
Benson opined that claimant 1s limited to sedentary or light 
~ei3ht work but th,t claimant's limited physical and education~l ' 
abilities m>ke him a poor candidate for retraining. rhe witness 
opined claimant would not be able to perform the duties of 3 

dispatcher. She further opined that claimant is foreclosej from 
all regular full-time c~ploym2nt. 

~r. Marrs was called on defendants' behalf. He stated he 
would recommend claimant for a dispatch job ,nd that he had 
offered claimant such after his inJury. Claimant's objection to 
such testimony on the grounds of relevancy bac1use the disp>tch 
job ts no longer available is overruled under section 17A.14(l). 

Clai~ant's exhibit 1 is Cra~ford's initial Yocat1onal and 
job placement evaluation of claimant, prepared August 10, 1983. 

Clai~ant's exhibit 2 is Crawford's report of claimant's 
Valpar woe~ Sample Assessment. Defendants' objections to these 
exhibits are overrul~d. ~o claimant's exhibit 3 was offered. 
Claimant's exhibit 4 is a wage and tax statement for claimant 
from Crouse Cartage for the years 1977 through 1981. Claimant's 
exhibit 5 states claimant's weekly earnings for the 13 weeks 
end1nJ Novenber 14, 1980. Claimant's exhibit 6 is claimant's 
layoff notice from Crouse Cartage, effective September 16, 1983. 

Claimant's exhi~it 7 is an estimate of claimant's mileage 
for medical treatment to 4ugust JI, 1983. Claimant's exhibit 8 
through 11 are statements for certain medical reports and 
depositions. Claimant's exhibit 14 is the resume of Kathleen 
B~nson. 

Claim,nt's exhibit 12 is the deposition of G. Ch~rles 
Roland, M.D. 4t deposition, the doctor stated clJimant's lumbos3=ral 
range of motion, as of March l, 1982, was forward flexion 90 
jegrees, extension 10 degrees: r1ght lateral bend 1S d29rees: 
left lateral benj 1S degcaes; internal rotation 10 degrees; 
external rotation 20 degr?es. Range of ~otion of the knee was 
zero to 90 degrees; of l~ft ankl~ in dorsiflAxion minus 17 
degr~es; plantar flex1on 20 degrees; ~version 25 degrees and 
inversion of the ankl~ zero degrees. 

~otor strength at the toe and dorsiflexion measure 3 plus to 
4 minus; at dors1flexion 3 ?lus to 4 minus; at ankle dorsiflexion 
2 plus to 3 minus; plantar flexion strength 4 in plantar flexion 
of the toes and ankle; knee at 4 1n extension and 4 minus in 
Cl ex 10n. 

rhe doctor explained that a plus five is normal, four is 
weak but near normal, 3 is very we,k; plus 2 and l indicate the 
individu~l can no longer lift the jotnt ,gainst the effects of 
3nvity. 

The doctor not2d that 3S of ~ay 3, 1982, claim1nt had 
experienced some improvement in ankle motion due to therapy 
although his parllysis w\s unchanged. The doctor opined that, 
where a patient's dama;ed nerves do not return to near normal 
function in the first f~w months, prognosis for further improve
~ent 1s only moderate. He stated •laimant's paralytic gait 
could incraase his chances of developing an lrthritic condition 
in the low bJc~ area. The doctor stated he "ould restrict 
claim>nt to lifting five to t~n pounds, from ben1ing from the 
waist, •nd from climbing stairs. 

Roland deposition exhibit 2 is a letter of or. Roland of May 3, 
1982. to claimant's counsel ' ~ law firm which letter states: 

The permanent partial disability rating ts ,s 
follows; [sic) the back, basgd upon motion, is 
given a 41 rating of the body as a whole. At the 
left lower extremity it is 18t of the hip, 21\ of 
the left knee and 19\ of the left ankle. He also 
has a paralysis of the left lower extremity. rh1s 
corresponds to 47% disability rating of the body as 
a whole. 

Claimant's exh1b1t 13 is the deposition of Kent M. Patrick, H.D. 
The doctor assigned claimant a functional impairment rating of 
60 percent of the body as a whole, attributing 32 percent to the 
lower extremity, 18 percent to the back, and 10 percent to his 
nerve injury. The doctor felt that, at most, claimant m1ght 
gain a loss o f pain but that his range of motion and his functional 
capacities were unlikely to change appreciably the following 
e xchange regarding claimant's employab1l1ty , took place between 
cla i mant's counsel and the doctor: 
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'). At the tlme o[ your lost X30lllnotlon (su,) 1r. 
9l~nd, what types of phys1 ol acttvlty do you 
believe he ~l9ht be obi to txr[vrm In order t~ 
earn a llv1rq or at I ~st eorn som inc 0 1 

A. ffe 1B o~le to alt alt~ou3h ft t t1r ~col ng J 
periods of tlm•, ~ l ,~! t, stord o 1 wslk but 
•Jain not f r prolon~ d p rtoda Jf t, e. Other 
than theae 4Ct1vit1as Id) not a ~~y that he 
could part1 lpat In In o•t typ of mploym nt H 
certainly 1o s no• posses,•~ ability to d~ o~y 
be~~l~g, ~toop1~9. twlGtl or llftln~ of VPn 
something gr at r thnn tr po,nda, 

,. When yow ny d protong 1 
mPan? 

r1od, what 1~ you 

A. Anythln,J ov r ,bout 10 to 1, ln1.,t 1, 4 patl nt 
such •a~ n eds to shift their w lght fro ti~e to 
time t~ J t p a,d ~ov roun1 1n ord r t) pr v nt 
stiffne•~ or1 sor r ss fr• bP om1n~ more of • 
probl m. I io ~:>t thll'I< ~ .. c 1ld it in o ~hair 
for p r,od of Jn hour witho,t the 1btl1ty to J t 
up and m<>v >r Ou~ •~1 hav so fr 1o:n In hi 
body pos1tio. 

~- As far •~ ynar t1m ~ r1ods o· t,nd•~~. wOJld 
th•t l1k wiSP bP • l t> 15 mlrote ror.~e? 

A. I sm dou~tfu1 
th~t both fr~ my 
own p rao~al st,t 

t~at h c,uld do ,ny mor thor 
xa 1~at1on of hi on~ fro hi 

Ill ~t 

The doctor expre~sed hiG t 1ief ttst lal ant lght be ebl 
to perform th di~pat·her J b ,~ d scrlb J in th rawford 
Rehablllt,ticn Report1 ~P stat~, ti exte~s1ve ~ ri js f 
sitting prescrltAj mi~ht ~r I t prob! m for lat ,nt, how v r. 
He reloyed that •laimant wo,ld be physically ~bl to cllrnb 
stairs •at ireat time and e~er3y a•d pain (sir) PxpPnse to 
himself. • On crosa- xsmln•tlon, thA dc~tor ,3re 1 •hat rlnlmant's 
Cuncttonal st~tuG stabilized dur1nJ Dr. R~la~J•s or o J 
subse1Jent care dealt m~re wltt subj 0 ctlve symptc~s. rr doctor 
relter,tcd that claimant ha1 ,~ached rls ~e•ling period by June 
17, 198). 

D~!Pndante' exhibit, ore ~ertaln ne~1cal reports oil of 
which were reviewPd In rendPring this decision. 

Of si9n1f1ca~ce •rP the tollowing , luft 17, 19 1 lett r 
of Dr. Patrick opining laimant hod reach 1 r1s ~coling pcrio1. 
A letter o! ~il11am R. Boulden, M.D., of Jan1.,sry ), 1983 stat1r 
as follo;,s: 

fherefore, ualn~ the A.i, guidell~e 1ue to 
fu~ction lost strength, baaed on sciatic nerve 
doma3e, ;,e hove rBted him out with a 55\ 1~palrmPnt 
o! the lefL low~r e~trem1ty. ~e have r,t ta~o~ 
into ~ccount any range of motio~ or ankle motion or 
knee motion loss which Or. Roland ~ad Jone In th 
past, slncP we do not feel these are tre problems, 
and my examination show these to hove pretty much 
returred bac, to normal, but his moln problem is 
t~e G~iot1c nerve 1amage, and therefore, the rating 
ls as st•ted previously. Ther•fore, In conclusion, 
h h•~ • 25\ permanent lmpalrm nt of ~is back ~~\ch 
la t~e bOdy ot , ~n~le rating of 251 based o~ the 
facts of severe de1enerative arthritis of the 
lumb,r cp1ne, ~Ith deg~nerative SI jolntG an1 
subl •atlon o! both SI joints. H oleo rasp rma 
'lent l~palrm,.nt ot the I ft lower xtremlty ot 'i'i\ 
based oo the s~ldtlc n rv d•ma1 fro t~ accid nt. 
This I not a body of the ~ho! rotlnJ. 

A c;epteinber e, 1982 I tter of or. Patrick to Liberty 'lutual 
opining. "I don't lee! th,t ~r. uland ~111 likely ~ver return 
to .-ork. lie ev n has difficulty uttln~ for lonq periods or 
time serond,ry to the ~11r1t1c~nt 1njurt he ~ad to his lower 
back arj socrolllac joints ..•• • 

Defendant ' e•hib1t ~ is a copy ,f ~laimant'e o portment o( 
Tronaportatio~ rocertlflo~~ion ~ tolr•l xnn dnt J ~,venb r JS, 
1978. Dnf ndants' exhibit " I~ ,n unidentlflP.:I notP, dated 
~o• mber 28, 197B, C"'1&<d1n~ cloimant•~ blood pr seurc 1s of 
that 11te. Cla1mont '& obJc lion's to 0Khlb1ts B anJ C ,r 
sustained, 

Def•nd~nt ' exhibit DI a c~py ,1 1,1m,nt' 
applir,tlon w1th J tendant. 

oployment 

0nf@n1anttJ' >eh1b1t P .Jnd _, ire xc rp 1 1 fr n Kr J n's 
H)ndb~()< o( P'!.'£Sl"/Jl ~Cd). 1n o1nl Reh,1bllit lt lo, >11J Poun:r ttons 
or En_,,_ .,,~~tfona1 ifml>ITTtlltlOn "p7(;-.. -'l·r ~p tll ll. 1~rTI°w's 
obfectlons to ~!)Pl ir C'v-;,-,uw anf the ,,Jnn 1 1Jw:11tt, 1 
for wh,te,er pr.,bHi• v,lu It ~y 14V 

D•t nJ,nt ' Xhl~l< E I th d posit ton O)f ,1111 .. m ~- IOU! l n. '1.0. 
rh ·l,ctor o;,lno•J tl,,t, n1~r th A>I~ roblc6, cl 11mJnt ti, J 47 
p ccent :Jya!on llon ()f r-, ><trenit:," whh!h t-ia .ig,,.o-1 conv rts t-o 
19 p• re nt of th bo:ly l'l • .,hOII!. lie tot 1 that u lnJ thr> 
\•11et1;.>Jn Acal m1 of :>rtJO•>p,,1lc ,HJt'Jn~ Jut Jes h rotl!<l cl>tmJ'lt'a 
b,~k as 2S p■ rc4nt Jysfunctlonal. ,1 st~t~d th1t such roting 
comb1n ~ cl~1n1nt•~ p c,t• pcoblom of onvore JeJoncc1t1v~ 
,rthritlc 1~l ~ubl~x•t1on of hi ~•cro1!1,c Joints. r~c Joctor 
opint>d ·l,1Mnt coulJ onlr .,or~ 1n postttona whee n ~oulJ 
olt,,rnH• 4t,nllnJ, w•J~ln1 ,n,i a1ttln1 .,htle Jo1nq non, ot 
th~a for prolonJ l p r ,oJ , 

rhe firDt lSBU~ to be J•c1 lf>d In whother I CJUGll rel ,uonohlp 
e•lts betwP~n c111m~nt's lnJury 1n1 his Jleablltty. 

rhc cl1imant has th• burJcn ol provlnJ by o prepond•r1nce ot 
the 1,•11denco th,,t the 1nJury o! Pcbru,,ry I J, 19dl 18 c~uA1lly 
reL,ted to the dla1b1llty on whi~h he now bJ8~6 hlB cl~im. 
'3odlsh v. '::!!Cher, Inc., 257 Iowa 516, Ill tl.ll.2d 867 (1965). 
Lindahl "· L. 2.:....~19s, 2J6 (OW) 296. 18 N.11.2,J 607 (1945). A 
poaaib1lltyts lnsuffTcienl; J prob>blllty 10 nec,ss,ry, 
Burt v. John Oeern w,terloo rr ,ctor W2!!!, 247 tow, 691, 7J N.w.2d 
nrrr~ITT- The 1u~st1on ot cauoaf connection 18 eesentl~lly 

within thP 1oma1n of exp~rt testimo~y. '3radshaw v. Iowa Methodist 
Hospital, 251 Iowa 175, 101 N.W • .td 167 (1960). ~ 

r~• m ilea! evld nee lntrodu•ed clearly established •hat 
la1ma~t• disability is relate1 to his injocy. Indeed, the 

uriereigne1 ls ,~able to 9le1n even a sclnt1llo of e,1dence 
u 9 ting dojbt exists regardin~ tis issue 3nd lt is ilff1c It 

to discern w~y It remain d in dispute at hearing. Claimant has 
9,sta1oed his burde • 

~ext to be decide~ ts thP ~,ture and exte~t of claimant's 
b nefit ntltle ent 

,n Injury Is t e ~cJdu~ln~ cause: the disability, however, 
is tre resu!t, snd 1t ts t~., result 1o1 ich is ·om;,ensoted 
n rton v. I ,1ada PoJltry Co., 253 Io1o1a 28S, 110 1.1-1.21 660 
1,961): aile_Y "i.- Pooley lu-inber Co., 233 Iowa 758, 10 ll.li.2d 569 
(194)). 

As ·111 ant has an impatrm ~t to the body as a wkolp, an 
1ndustri1l disability ~as be n sust•lred. Industrial J1sab1iity 
wss , fined in Diederich v. Tr1-C1ty Railway ~o., 219 Io.,, 587, 
~93, l58 ~.4, 899, 902 11915) as folio~•: "It 1s therefore 
plot• t~at the 1eg!slatuce Int ndej t~ term '1isabillty' ~o 

an 'ir1u trial disability" or loss of earning c•paclty and not 
a re 'fur·tlcnal disab1ltty' to be romputed 1n the terms of 
pre nta9 s of the total physical and ental ability of a nor~sl 
man.• 

rhe optn10~ of the suprem., co11rt .in Olson v. Goodyear 
ler~lce Stores, l5~ IOWI 1112, 1121, 125 N.W.2d 251, 257 136)) 
cited" wffli opprovol • decLSlon of the industrial .:0111.11issloner 
for the following proposition: 

Disability • • • as defined by the Compensation ,ct 
mea~s lndustrlal disability, although functional 
ilssbillcy Is an eleme'lt t? be considered • • • In 
deter■1nin9 Industrial iisabllity, cons1derat1or 
Qay be given to the loJured employee's age, education, 
Jwallflcations, experienc a~d ~is Inability, 
be:au • of the injury, to engag 1n employment for 
which he is [ltteJ. • • • • 

Also to be co~sldered Is the following decision of this 
ng ncy: 

Alt~ough t~e Iowa SupreQe Court has Indicated 
that a~e ts n factor to be cons1.:lered in determining 
1~dustrlal d1aab1lltt, it does not 1ndicate what 
t~e effect of young age, middle age or older a3e ls 
suppos 1 to be. Obviously, It ,a a factor that 
cannot be considered separately but must be considered 
In eonJunctlon wlth the other factors. For examplP, 
the effects of a ~inor bac, Injury upon a young 
person wit~ extenoive formal education would limit 
the scope o! his potc~tial employment-less than 
that of a middle-age~ person with no formal 
education. 

Ho~ to apply oge DB o f1ctor when a person 1s 
nearing the end of ~is normal wor,ing life is a 
jilemma. ~hen cons1der1ng the a~e fo~tor, it 10 
app,rcnt t~at the scope of employment for -h1ch 
claim• t 1a titted 1s ~arcowei simply becs~se of 
t~e reluctance of employers to lnltinlly employ 
persons of ,dvanced years. Therefore, the advanced 
oge alone without the combination of a~ injury is 
l1mit1ng. Lnek of education or at least a showinJ 
of diminished educ,billty Is In and of itself also 
• 1Ln1tlnq taetor for ntry into uany fields of 

plotment •••• 

Thr Mic~tqon ,uprem Court has st~t j r qordinq 
ret1r °"' ntt 

Compen~1t1on b•~•tits are ~eared to weekly 
waJ lo-s. It is c~na1stent with the 
concept of tying weekly compens,t1on 
benet1ts to weekly wage loss to factor 
Into the ber flt program the statistically 
establiehed iDn~rol1zat1on that workers, 
ev n If not :lisoblej, retire betwee~ 60 
an1 75 and no longer earn weekly wages. 
rhrra ls no di er1m1nat1on against j1s
abl 1 w~r,ers over 65 1n taking Into 
• count the w3J loes t~ey would • presumpt1vely" 
~utter duet> nor~al retirement. Cru~ v. 
, h vrolet ~re't.. Iron 01v . of Gen, Motoril. 247 N.W.2d 
164-; 1,IT,11cti. f·if6J. -

It is hell th>t the ,pproachlni of l5ter years 
w~en 1t 1n br ant1cip1ted t~•t unJer norm~! 

lr<:unst 1n ... ~s > work.tH ""o 1ld b.,.. retir1nq 1s, 
...,,tho:.1t G')w:1 lear inJ1cbt1on to the contrary, ., 
f, ·tor wh1 •h ~~n b cona1 J r j 1n 1eter,11n1n1 the 
los ol orn1n1 c,poc,ty H infostn~l d1s,bll1ty 
wn1ch 1s c,us,1 ly r IH l tu tlw 1nJury. 

It 1s apparent 111mant will never a~a•n be able to be 
9a1nfully employ~d. lie ti, multiple 1nJuries involving h1s hip 
,nd e•tcem!ty1 h• hao unr sol~cJ p1ralys1s of the extremity. 
His ditt1culty in pectorm1ng blSIC body manuever$ w,s apparent 
,t hear,nq. Also apparPnt was the fact that c!Ji~ant 1s no~ by 
Pducatlon or Inclination, su1tel for retr.:iin1n9 for -,er k of a 
nonmJnual nature. However, clo1m3nt ls now 63 yQ~t9 old. 

He currently receives socl>l security fPt1rement benefits. 
At time of 1nJury, he wJS 61. It ,s vary likely that, even had 
this m1echanc,:, not h~ppt>ni,d, cl.~lmant's work life would have 
onded at 65 or soon thereaftP.r. This f~ct hls been considered 
In determining the e• tent ot clumant;.,;i industnal d1Sab1l1ty. 
When it 1s coupleJ w1th his physical 1mpurment, hu work 
e xperience, and his education, it 1s found that c l,imant has 
6UStalned a permanent p>rtl,11 d1s1b1l1ty of 75 percent of the 
body u a whole. 
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The issue of claimant"s healing period is also readily 
resolved. or. Patrick opined 1n his letter of June 17, 1983 
that claimant had then reached his healing period at that time. 
He reiterated this belief in his deposition of September 23, 
1983. Nothing disputes the reasonableness of the doctor's 
determination. Therefore, claimant "s healing period e xtend s 
from his injury date to June 17, 1983. 

Likewise, cla iman t is entitled tc payment of his medical 
travel e xpenses under section 85.39. 

PINDIN~S Of FACT 

WBERE PORE it is found: 

Claimant sustained a inJury while working for defendant 
February 13, 1981. 

Claimant suff ered severe inJuries to his left hip •nd leg as 
well as inJuries to his internal organs and was hospitalized for 
forty-three ( 43) days. 

Claimant continues to have problems with his leg and hip; he 
walks with a paralytic gait, uses canes,and cannot tolerate more 
than minimal periods of walking, standing, and sitting. 

Claimant's life activities both of a personal and an occupational 
nature are severely curtailed by his injury. 

Claimant has minimal education and has difficulty thinking 
abstractly. Claimant has been unable to return to work. 

Claimant's work history includes heavy manual labor only. 

Claimant 1s not a good candidate for vocational rehabilitation 
tra1n1ng. 

Claimant was sixty-three (63) years old at time 
•nd receiving social security retirement benefits. 
sixty-one (61) at his injury date. 

of hearing 
Claimant was 

Claimant reached his maximum medical improvement June 17, 
1983. 

CONCLUSIONS OP LA,-i 

THEREFORE, it 1s concluded: 

Claimant has established that his injury of Pebruary 13, 
1981 1s the cause of the disability on which he bases his claim. 

Claimant is entitled to healing period benefits from his 
injury date to June 17, 1983. 

Claimant has sustained a permanent partial disab1l1ty of 
seventy-five percent (75%) of the body as a whole. 

Claimant 1s entitled to payment of costs for travel incurred 
for medical treatment. 

ORDER 

THEREF3RE, lt is ordered: 

Defendants pay claimant permanent partial disability for 
three hundred s~venty-five (375) weeks at the rate of two 
hundred seventy-five and 09/100 dollars ($275.09). 

Defendants P•Y claimant healing period benefits at the rate 
of two hundred seventy-five and 09/100 dollars ($275.~9) from 
his inJury date to June 17, 198). 

DP.fendants pay any accrued sums in a lump sum. 

Defendants p5y claimant mileage expenses ' as set out in 
claimant's exhibit 7 tOtlling four hundred thirty-eight (438) 
miles at the following rate: one hundred f1fty-f1ve (155) mil ~s 
before July I, 1982 at the rate of twenty-two cents ($.22) per 
mile and two hundre1 ~ighty-four (284) miles •ft~r July l, 1982 
at the rate of twenty-four cents (S.24) oer mile for a total of 
one hundred two an1 26/100 dollars (S102:26). 

Defendants pay interest pursuant to Iowa Code section 85.30 
•• amended. 

Dcfend~nts pay costs pursuant to Industrial Commissioner 
Rule 500-4.)3. 

Defendants file a final r~port when thi s award is p ai1. 

Signed and filed this __ day of 4pril, 1984. 

HELEN JEl\~ .~iA~L'""L=Es=E=R-------
DEPUT'( 1:-lOUSTRl.~L CO'I.HSS!?tiER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

RICHARD BOE, 

Claimant, File No. 660419 

vs. 

CONSOLIDATED PACKING CORP., 

A R B I T R A T I O N 

D E C I S I O N 

Employer, 

and 

IDEAL MUTUAL INSURANCE 
COMPAN't, 

Insurance Carrie r, 
Defendants. 

INTRODUCTION 

This 1s a proceeding in arbitration brought by Richard Boe, 
the claimant, against his employer, Consolidated Packaging 
Company , and the insurance carrier , Ideal Mutual Insurance 
Company, to recover benefits under the Iowa Workers' Compen
sation Act on accou~t of an inJury he sustained on April 4, 1980. 
This matter came on for hearing before the undersigned at the 
Henry County Courthouse in Mount Pleasant , Iowa on October 13, 
1982. The record was considered fully submitted on October 28, 
1982. 

On May 4, 1981 defendants filed a 
concerning the April 4, 1980 injury. 
filed a denial of liability. 

first report of injury 
On May 11, 1981 defenda.,,ts' 

The record consists of the testimony of the claimant , of 
Paul Wilkerson, and of Talbott Young; c l aimant ' s exhibit l , a 
packet of medical reports; claimant ' s e xhibit 2, a statement 
from Burlington Medical Center; claimant's exhibit 4, a June 14, 
1982 letter from defense counsel to claimant ' s counsel; defen
dants' exhibits 1-4, pictures of the broke beater; and defen
dants' exhibit S, a record of claimant ' s salary payments from 
June 6 (pay period ending) through August 29, 1980 . Defendants 
filed a trial brief . ObJection to claimant's exhibit 4 was 
overruled at the time of the hearing. Ruling was reserved on 
objections to claimant's exhibit land defendants' 5. Such 
objections are now overruled . 

ISSUES 

The issues to be determined include whether the injury arose 
out of and in the course of employment; whether the alleged 
disability is directly traceable to the injury; the nature and 
extent of the disability; and whether claimant is entitled to 
payment of the Burlington Medical Center bill. 

At the time of the hearing the parties agreed that the 
applicable rate of weekly compensation is $170.99 and that 
claimant's time loss claim extended from June 16, 1980 to August 
12, 1980. 

REVIEW OF THE RECORD 

Claimant, who had worked for defendant employer for three 
and a half years as a drafter, testified that on or about April 
4, 1980 he was assigned a temporary job pulling pape r slabs from 
a pile and feeding them into a broke beater. Claimant recalled 
that the machinery malfunctioned causing a massive accumulation 
of bucked up paper to fill a large area. Extra help was secured 
to assist in the cleanup . Claimant described how his hands 
began to ache and to swell from moving the paper by means of a 
pitchfork for two to three hours. Claimant explained that 
although he had no prior problems with his hands, he had never 
before performed that type of work. Claimant acknowledged that 
he is 6' 3" and weighed 255 pounds at the time of the injury, 
but he denied being strong. 

Claimant returned to drafting the following workday. His 
hands continued to be s wollen, and after two more weeks he 
noticed difficulty in uncurling his fingers. Claimant testified 
it was at that point he went to first aid and thereafter re
ported his problem to Ken Rubin, his supervisor. 

In a letter dated March 8, 1982, Harry L. Benson, o.C., 
reported that he saw the claimant on May 2, 1980 for complaints 
of neck and arm pain r e ferable to work on April 4, 1980. He 
diagnosed claimant's problem as right radial nerve root irritation 
with brachial neuritis. Dr. Benson noted that after six ad
Justments, he released claimant from his care. He assumed that 
the claimant had recovered from the condition because the 
claimant did not return for turther treatment. 

Miles Archibald, M.O., saw the claimant in early May of 1980. 
He received a history of the injury as being an episode of heavy 
lifting and of doing generally heavy work on April 4, 1980. Or. 
Archibald treated the claimant with compound steroids which 
relieved the pain but not the numbness. 

Koert Robert Smith, board cert1f1ed orthopedic surgeon, 
testified that he first saw the claimant on June 4, 1980 as a 
referral from Dr. Archibald. According to Or. Smith, claimant 
reported having had hand pain and numbness for two months 
following an episode of unusually heavy work. Or. Smith knew 
that claimant's regular work entailed drafting; he had no 
5pecif1c facts regarding the work performed on the date of 
ln)Ury. 

Dr. Smith testified that nerve conduction studies performed 
by Burton Stone, H.D., revealed that claimant's condition was 
bilateral carpal tunnel syndrome. Dr. Smith performed a carpal 
tunnel release on the right on June 17, 1980 and on the left on 
July 1, 1980. 
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With regard to the i ssue of whether the bilateral carpal 
tunnel syndrome arose out of the work activitiy on April 4, 
1980, Dr. Smith opined that the history he received from the 
claimant was sufficient to conclude there was a direct con
nection: 

A. Based on the history I have, he indicated that 
he had no symptoms until he was engaged in heavier 
work; and that he had persistent symptoms after 
that. I think that that's enough information to 
either say that that work caused it, or the other 
possibility--and maybe even more likely--is that he 
had the pre-existing tendency to develop that 
problem and the work aggravated that pre-existing 
tendency. 

Q. Is it accurate for me to assume that in render
ing this opinion, you have assumed he had no prior 
complaints or symptoms that could be related to 
carpal tunnel syndrome other than that those which 
developed about two weeks before you--I'm sorry, it 
was about, I guess, it was about two months before 
you saw him on June 4th; have you assumed that? 

A. I've assumed that he had no or minimal symptoms 
prior to that time after the increase in heaviness 
of his work; that he either at that point developed 
symptoms or had a significant worsening of his 
symptoms. 

Q. Okay. He's claimed here that I believe it was 
early April of 1982, these developed; and I'm 
going-- I'm not going to nitpick on the history. I 
assume that's quite close to the way you have 
recalled it or recorded it. 

But in addition to that assumption as to the 
time frame when the symptoms arose, have you also 
assumed there was no unusual act1v1ty not work
related on his part to precipitate such symptoms? 

A. Yes. 

(Smith deposition, p.p. 10-11.) 

Dr. Smith gave a similar explanation in a letter dated May 3, 
1982 and addressed to defense counsel: 

With respect to heavy labor causing carpal 
tunnel syndrome, I feel that certain persons have a 
tendency or a predilection to developing carpal 
tunnel symptoms, but certainly any heavy or repetitive 
use of the wrists and forearms can aggravate and 
worsen symptoms of carpal tunnel syndrome and 
ultimately require surgery. I doubt that a specific 
activity, other than an acute sudden fracture, 
actually causes the problem, but again, it certainly 
og9rovotes o pre-existing condition oc prcdilcct1on 
to getting the problem .. 

(Claimant's exhibit 2.) 

Claimant continued to see Dr. Archibald and Dr. Smith for 
postoperative complaints of hand stiffness and soreness, more on 
the right than on the left. The stiffness was alleviated as the 
day progressed--as claimant used his hands. The possibility of 
systemic arthritis was ruled out by laboratory studies. Claimant 
was given Naprosyn on a p.r.n. basis for pain. 

At the time of the hearing, claimant continued to complain 
of dropping light obJects and of weather sensitivity. He 
testified that although no one criticized his ability to draw 
after he returned to work, he voluntarily quit his employment 
with defendant employer in April of 1981. 

Dr. Smith testified that when he last saw the claimant on 
July 19, 1982, claimant complained of stiffness in the morning, 
of sensitivity to cold and of some loss of grip. While he 
thought claimant's symptoms were probably permanent and were 
traceable to tne work inJury, Dr. Smith observed that the 
claimant had no functional impairment based on any available 
approved guidelines. He explained that even though pain may be 
disabling, it 1s not a criteria of impairment except as it 
relates to specific peripheral nerve 1nJury and as a component 
of nerve deficit. Although bilateral carpal tunnel syndrome 
does involve peripheral nerves on each side and although the 
components of the nerve in1ury are motor and sensory, claimant 
had no clinical findings of permanent numbness nor of detectable 
weakness. Claimant had full range of motion of his elbows, 
wrists and forearms, and neurological evaluation was normal. 
Nerve conduction studies performed by Dr. Stone on July 23, 1982 
revealed no obJective evidence of residual nerve inJury. 

Claimant testified that he received his full salary, not 
workers' compensation benefits, for the time he was off work 
undergoing surgery and recuperating. Claimant related that when 
he asked company officials about receiving workers ' compen
sation, he was initially advised he would receive more money if 
the matter wero not handlP.d as a workers' compensation claim. 
Claimant alleged he was later warned that the company would take 
a "dim v,ew" on raising his salary 1f he pursued the matter 
under workers' compensation, because his claim would raise the 
company's premiums. 

With regard to medical expenses, claimant testified that the 
defendant employer's general insurance carrier had paid all 
expenses except for the statement from the Burlington Medical 
Center foe tests conduct~d at the request 0£ De. Smith to rule 
out ~ystemic arthritis as a possible explanation for claimant's 
ongoing symptoms. (Claimant's exhibit l.) Claimant testified 
that the company initially sent him to Dr. Smith. In a letter 
dated June 14, 1982 and addressed to claimant's counsel, defense 
counsel states that claimant was no longer authorized to return 
to Dr. Smith for treatment of the alleged work inJury. (Claimant's 
exhibit 4.) 

Paul Wilkerson, general manager for defendant employer, 
testified that he assigned salaried personnel to union jobs 
while the union members were at a vote meeting on the date of 
injury. Mr. Wilkerson indicated that claimant's work at the 
broke beater entailed picking up paper sheets or slabs, measuring 

10 feet by 20 fee t and weighing 26 pounds, and placing the 
material into a circular tub . A pitchfork is used some of the 
time, He identified def endants' e xhibits l -4 as pictures 
portraying the type of work claimant was required to do on the 
date of inJury . Mr. Wilkerson recalled that the union members 
left about 8:30 and at approximately 8:50 he went out to the 
mill. He described how the claimant was surrounded by paper 
that had accumulated on the floor and observed that the claimant 
was working hard to clean up the mess. Mr. Wilkerson stated 
that he told the claimant to pick up the smaller paper tailings 
coming off the machine while he went to get more people for the 
cleanup. Be estimated claimant was alone for ten to fifteen 
minutes. He remembered the claimant working until 11:00 a.m., 
doing tasks like s weeping the floor with the pitchfork. He had 
no recollection of the claimant complaining about hand dis
comfort at that time. 

Mr. Wilkerson denied telling the claimant that filing a 
workers' compensation claim would have a detrimental effect on 
the claimant's ne xt raise in salary. He noted that the clJimant 
received two salary increases subsequent to the incident, Mr. 
Wilkerson recalled nothing that would indicate the claimant was 
not drafting as well after the 1nJur1es as claimant had been 
before the incident. Upon cross-examination, Mr. Wilkerson 
acknowledged that he did not ask the personnel manager or anyone 
with similar company responsibilities 1f the claimant had been 
warned not to file a workers' compensation claim. He agreed 
that claimant's salary increases occurred prior to claimant 
filing the present claim since the latter event occurred after 
the claimant left employment with defendant employer. 

Talbott ¥oung, director of human resources for defendant 
employer, was at defendant's Iowa plant for the contract negotiations 
on the date of inJury. Mr. Talbott testified that he had no 
discussion with the claimant about benefits, but it was his 
understanding from talking to a Mr. Orr that the claimant 
elected to take a continuation of salary in lieu of workers' 
compensation because the former would mean more pay. Upon 
cross-exam1nat1on, he agreed that he could not guarantee that 
claimant was not threatened as claimant stated, but added that 
to continue the salary was the instruction he had given Mr. Orr. 

APPLICABLE LAW 

An employee is entitled to compensation for any and all 
personal injuries which arise out of and in the course of the 
employment, Section 85.3(1). 

The words "out of" refer to the cause or source of the 
inJury, Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 
63 (1955). --

The words "in the course of" refer to the time and place and 
circumstances of the inJury. McClure v. Union et al. Counties, 
188 N.W.2d 283 (Iowa 1971); Crowe, 246 Iowa 402, 68 N.W.2d 63. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of April 4, 1980 i~ cousolly 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient: a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question ot causal connection 1s essentially within 
the domain of expert testimony. Bradshaw v, Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

The opinions of experts need not be couched in definite, 
positive or unequivocal language. Sondag v. Ferris Hardware, 220 
N.W.2d 903 (Iowa 1974). An opinion of an expert based upon an 
incomplete history is not binding upon the commissioner, but 
must be weighed together with the other disclosed facts and 
circumstances. Bodish, 257 Iowa 516, 133 N.~.2d 867 (1965). The 
expert medical evidence must be considered with all other 
evidence introduced bearing on the causal connection between the 
inJury and the disability. Burt, 247 Iowa 691, 73 N.W.2d 732 
(1955). In regard to medicaltestimony, the commissioner is 
required to state the reasons on which testimony is accepted or 
rejected. Sondag, 220 N.W.2d 903 (1974). 

While a claimant is not entitled to compensation for the 
results of a preexisting inJury or disease, the mere existence 
at the time of a subsequent inJury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
(l9~6). If the claimant had a preexisting condition or disabil
ity that is aggravated, accelerated, worsened or lighted up so 
that 1t results in disability, claimant is entitled to recover. 
Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812, 
(l 962). 

Loss of two members in a single accident is a scheduled 
disability. Code section 85.34(2J(s); S1mbro v. DeLong's 
Sportswear, 332 N.W.2d 886 (Iowa 1983). When the result of an 
inJury is loss to a scheduled member, the compensation payable 
1s limited to that set forth in the appropriate subdivision of 
Code section 85.3 4(2). Graves v. Eagle Iron Works, 331 N.W.2d 
116 (Iowa 1983); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 
N.W.2d 660 (1961). "Loss of use" of a member 1s equivalent to 
"loss• of the member. Moses v. National Union C.M. Co., 194 
Iowa 819, 184 N.W. 746 (1921). Pursuant to Code section 
85.34(2) (u) the industrial commissioner mav eouitablv nrorate 
compensation payable in those cases wherein the loss is some
thing less than that provided for 1n the schedule. Bl1zek v. 
Eagle Signal Company, 164 N.W.2d 84 (Iowa 1969). 

Evidence considered 1n assessing the loss of use of a 
particular scheduled member may entail more than a medical 
rating pursuant to standardized guides for evaluating permanant 
impairment. A claimant's testimony and demonstration of difficulties 
incurred in using the inJured member and medical evidence 
regarding general loss of use may be considered in determining 
the actual loss of use compensable. Soukup v. Shores Co., 222 
Iowa 272, 268 N.W. 598 (1936). Consideration is not given to 
what effect the scheduled loss has on claimant's earning capacity. 
Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983). The 
scheduled loss system created by the legislature is presumed to 
include compensation for reduced capacit)"' t o labor and to earn. Schell 
v. Central Engineering Co., 232 Iowa 421, 4 N.W.2d 339 (1942). 

ANALYSIS 
l 
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While defendants are correct in pointing out that the 
medical history Dr. Smith received from the claimant was in
complete, the record read as a whole supports finding that 
claimant 's bilateral carpal tunnel syndrome arose out of his 
employment activity on April 4, 1980 and that his time off 1,;ork 
and continuing symptoms are traceable to the work in)ury. That 
claimant had ro complaints of hand discomfort before the date of 
injury but die upon and after performing the broke beater and 
cleanup work is undisputed . Again, while the medical histories 
were inadequate in their description of the type of work per
for~ed on the date of inJury, they are seemingly consistent in 
noting that the work performed was unusual for the claimant. 
Although Hr. Wilkerson's description of the work did not exactly 
match claimant's version, the difference was not remarkable and 
the witness did verify that claimant was working hard. That 
claimant sought chiropractic care for neck and hand pain within 
a month after the incident and acound the same time peciod 
sought medical care for his hand complaints is significant, 
especially since there appears to have been no intervening 
in)ury or aggravation. 

Defendants suggest that claimant's complaints are referrable 
to a pceexisting condition. The medical recocd is far fro~ 
being conclusive on the question of whether the claimant was 
pcedisposed to developing carpal tunnel syndrome. Dr. Smith 
suggests but does not conficm such theory. (Dr. Benson's 
records indicated that he treated the claimant foe back and leg 
complaints, but no hand discomfoct, prior to the date of lnJury. 
On Februacy 29, 1980 such symptoms were referrable by history to 
playing volleyball.) In any event, the distinction Is of no 
c~nsequence since the record ~ould indicate that th~ work 
activity amounted to a material aggravation of any underlying 
condition and therefore should be viewed as a compensable inJury 
under Iowa law. 

With regard to the nature and extent of the tn)ury, the 
claimant contends he is entitled to an award of permanent 
disability because he suffers from disabling pain. While Dr. 
Smith acknowledged that the claiman t 's ongoing symptoms .111 
probably be permanent, he verified that claimant's complaints 
are not corroborated by objective clinical findings and accordt~gly 
cannot be given a functional impairment rating. Claimant did 
not otherwise demonstrate a loss of use as contemplated by Code 
section 85.34 (2)(s). Indeed, the record suggests that at least 
the complaint of stiffness is actually alleviated when claimant 
starts to use his hands. 

Claimant did establish tha t the work injury resulted 1n the 
period of temporary disability, as specified by the parties. 
However, because defendants paid claimant his full salary (sick 
pay) in lieu of processing this matter under workers' compen
sation, claimant actually received more monetary benefits. 
lilthout commenting on the manner in which this case was handled 
other than to observe that the evidence presented lacked pro
bative value even under the liberal rules of evidence applicable 
to workers' compensation proceedings, the undersigned notes that 
the imposition of the sanction found in Code section 86.13 
(applied to conduct occurring after July l, 1982) is not appropriate 
under the facts of this case. 

With regard to the statement from the Burlington Medical 
Centec, the record indicates that the charges were for testing 
that was ordered by Dr. Smith to rule out any possibility that 
cla i mant's ongoing complain t s were related to the development of 
systemic arthritis subsequent to the Injury and surgical releases. 
Code section 85.27 contemplates that such testing might be 
conducted in the overall treatment of a compensable inJury, 

Parenthetically, it should be not ed that the defendants' 
refusal to authorize further care by Or. Smith was of no imoort 
in light of their failure to oursue this matt~r •ndcr the Worker~• 
Compensation Act. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

WHEREFORE, for all the reasons set forth above, the under
signed makes the following findings of fact and conclusions of 
law: 

PINDING l. Cla i mant, a drafter for defendant employer, was 
assigned to a production job (pulling paper slabs and feeding 
them into a broke beater) for a few hours on April 4, 1980. A 
mach i nery malfunction caused a massive accumulation of backed up 
paper requiring a concerted cleanup operation. Claimant used a 
pitchfork to move the paper sheets. 

PI NDING 2. Claimant had no complaints of hand swelling or 
soreness prior to April 4 , 1980; claimant's hands began to ache 
and swell as claimant per formed the production wock on the date 
of injury ; claimant's hands remained s wollen and became still 
during the following weeks. 

FI NDING J. The medical evidence indicated that claimant suffered 
from a bilateral carpal tunnel syndrone and that the work 
activity on April 4, 1980 either cauood the syndroma per se oc 
materially aggravated a preex isting condition. 

CONCLUSION A. Claimant sustained a bilateral carpal tunnel 
syndrome arising out of and in the course of his employment on 
Apnl 4, 1980. 

FINDING 4 . As stipulated by the parties, claimant was off work 
fr om June 16 , 1980 to August 12 , 1980, during which time he 
underwent carpal tunnel releases on both wrists but in ceparate 
operat i ons . 

FI NDING 5. The medical evidence indicated that the claimant has 
no functional impairment as a result of the work injury; claimant's 
subjective complaints of hand stiffness in the morning, of 
sensitivity to cold and of some loss of grip are not suppocted 
by any clinical f indings of motor oc sensory deficit; claimant 
did not otherwise demonstrate any compensable loss of use as 
contemplated by Code section &S.J4 (2)(s). 

CONCLUSION B. Cla i mant sustained his burden of proving that he 
was temporari l y disa bled from June 16 , 1980 to August 12, 1980 
as a result of the work inju ry; claimant did not sustain his 
burden ot p roving that he sustained a loss ot se of his hands 
as a result o f the Ap r il 4, 1980 inju r y . 

PINDING 6 . While claimant was off woc k , he received his full 
salary (sick pay) in lieu of compensation . 

CONCLLSION c. Pursuant to Industrial COlllJlliSSIOner's Rule 500-8.4, 
defendants are entitled to a credit for the number of weeks t hey 
paid claimant his benefits. 

CONCLUSION D. Under the facts of the case there was no delay in 
commencement of payment ,after July 1, lq82) as contemplated by 
Code section 86.lJ . 

FINDING 7. The postoperative diagnostic testing tor systemic 
arthritis constituted reasonable care in treating claimant's 
ongoing complaints. 

CONCLUSION E. Pursuant to Code section 85.27, claimant 1s 
entitled to payment of the offered medical statement. 

ORDER 

THEREFORE, IT IS ORDERED that the defendants pay the claimant 
temporary total disability from June 16, 1980 to August 12, 1980 
at tho rate of one h~ndred seventy and 99/100 dollars ($170.991 
per week. However, credit is to be given to defendants for the 
amount of salary previously paid in lieu of compensation for 
this i~Jury. 

Defendant~ aro further ordered to pay unto the claimant the 
fol.owing ~odical ex~ense: 

B rlington Medical Centec $61 . 65 

Costs of th~ proceeding arc t~xcd to the defendants. See 
Industrial CO'llffliqs1oner's RJle 500-4.33 

A flna1 report shall be filed by the defendants when this 
award i paid. 

Signed and filed this 28t~ day of July, 1983. 

L~~ M. JACKliIG --
OEPUTY INDUSTRIAL COMMISSIONER 

BEPORE THE IOWA INDUSTRIAL COHHISSIONER 

VICTORIA E. BRITTON 
(DAVID L. BRITTON, 
deceased), 

Claimant, 

vs. 

PRESCOTT, SONS, 

Employer, 

and 

UNITED STATES FIDELITY, 
GUARANTY CCHPANY, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

File No. 600733 

P A R T I A L 

C O H H U T A T I O N 

D E C I S I O N 

This Is a proceeding filed by Victoria E, Britton, widow of 
David L. Britton, for partial commutation of benefits she is 
receiving as a result of the work related death of David L. Britton 
on June 11, 1979. This matter came on for hearing before the 
undersigned at the Woodbury County courthouse in Sioux City, 
Iowa on June 19, 1984. The rate of compensation as indicated by 
the memorandum of agreement is $256.08. 

The reccrd consists of the testimony of Victoria E. Britton 
and defendants' exhibit A. 

ISSUE 

The sole issue for hearing was whether claimant should 
receive a $25,000 partial commutation of benefits. 

EVIDENCE PRESENTED 

Victoria Britton testified that she is JO years old, has two 
children and lives with an Individual in Corpus Cristie, Texas 
by the name of Richard Fowler. She stated that she ls seeking a 
$25,000 commutation of benefits in order to repay an investor In 
an insurance scheme that went a wry. According to Hrs. Britton, 
the investor pa i d Hr. Fowler $25,000 to be placed in escrow. Hr. 
Powler in tu r n de l ivered the money to Hrs. Britton who claimed 

• 
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she did not know the money was to be escrowed so she spent it. 
She revealed that Hr. Fowler gave her the money in order that 
his creditors could not attach it. She stated that the dissatisfied 
investor 1s now threaten1ng her and Hr. Fowler with criminal and 
civil action. She indicated that Hr. Fowler was the "brains• 
behind this scheme. 

Hrs. Britton further testified that since her husband ' s 
death in June 1979 she has invested $68,000 in a house appraised 
at $58,000; that she has lost between $30,000 and $40 , 000 on the 
insurance scheme (not including the $25,000 in escrow money); 
and has purchased some $20,000 in jewelry. She revealed that 
she and Hr. Fowler apparently had the money to repay the escrow 
funds in June 1983 but not realizing they would have to repay 
it, they purchased a house. 

Hrs. Britton contended that she could "get by" without the 
compensation for two years though it might be tight. She 
alleged she is now earning some money from a drapery business 
and that Mr. Fowler also contributes income. Claimant stated 
she has not saved any money for the purpose of repaying the 
escrow money. 

APPLICABLE LAW 

There are two conditions which must be met in order for a 
commutatlon of an award to be made: (1) the period of time 
during which compensation is payable must be definitely determined; 
(2) it must be shown to the satisfaction of the industrial 
commissioner that such commutation will be in the best interest 
of the person or persons entitled to the compensation. Section 
85.45, Code of Iowa. 

Assuming condition one is met, the determination of whether 
to allow commutation must turn on the statutory guidelines, best 
interest of claimant, and the focus should be on the claimant's 
personal, family and financial circumstances and the reasonableness 
of the claimant's plan for using the lump sum proceeds. Diamond v. 
Parsons Co., 256 Iowa 915, 129 N.W.2d 608 (Iowa 1964 ). Ultimately 
the D1amond analysis involves a benefit-detriment balancing of 
factors, with the claimant's preference and the benefits of 
receiving a lump sum against the potential detriments that would 
result if the claimant invested unwisely, spent foolishly or 
otherwise wasted the fund so that 1t no longer provided the wage 
substitute intended by the Iowa law. Dameron v. Neumann Brothers, 
~• 339 N.W.2d 160, 164 (Iowa 1983). 

ANALYSIS 

Since her husband's death in 1979, Hrs. Britton has lost 
somewhere around $40,000 on an insurance deal, about $10,000 on 
real estate, and has made a $20,000 1nvestment in jewelry which 
produces no income. She now seeks to mortgage her childrens' 
future to pay a $25,000 debt owed by her boyfriend to keep 
criminal charges from being preferred against him. If we assume 
that Mrs. Britton is telling the truth that she did not know the 
$25,000 from the 1nvestor was to be escrowed, it 1s diff1cult to 
see how she could be held criminally liable. The money was 
delivered to Fowler not to her. Fowler committed the breach of 
trust, not Hrs. Britton. Indeed, it is Fowler who would be the 
primary beneficiary of any commutation award. 

Mrs. Britton has demonstrated a total lack of investment 
knowledge. She has depleted her husband's estate to virtually 
noth1ng and still wants to throw $25,000 at a dead horse. Her 
arguments that expenses would be saved by commutation is tenuous 
at best. First, repaying the money would not guarantee no 
criminal charges would be filed. Second, if she does indeed owe 
the money civilly she need not incur unreasonable expenses 
defending a suit; she could confess Judgment. 

Finally, and most importantly, it is the children of David 
Britton who will receive no benefit at all from this commutation. 
Mrs. Britton contends that worry over the current •escrow" 
problem detracts from her attention to the children. This is no 
doubt true; however, two years w1thout the compensation benefits 
would very likely create its own worries and distractions 
especially in light of Hrs. Britten's demonstrated inability to 
manage her financial atfairs. 

Mrs. Britton has failed to satisfy this deputy industrial 
commissioner that a partial commutation is in her best interest. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

1. Victoria Britton is 30 years old and has t wo children 
ages six and four. 

2. Victoria Britton has demonstrated poor judgment in her 
financial affairs, having lost at least $40,000 in the last five 
years. 

3. Neither Victoria Britton nor her children will benefit 
from a partial commutation. 

4. Victoria Br1tton plans to pay a debt principally owed by 
Richard Fowler with the proceeds from the lump sum commutation. 

5. It would not be in the best interest of Victoria Britton 
or her children to order a partial commutation. 

CONCLUSION OF LAW 

WHEREFORE, it is concluded that the application for partial 
commutation would not be in claimant's best interest and should 
be denied. 

ORDER 

IT IS THEREFORE ORDERED that claimant's application for 
partial commutation be and 1s hereby denied. 

IT IS FURTHER ORDERED that the costs of this action be taxed 
to the defendants. 

Signed and filed this 22nd day of June, 1984. 

STEVEN E. ORT 
DEPUTY INDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

LOUELLA BROWN, 

Claimant, 

VS. 

FILE NOS. 627617 & 498456 

REVIE"i-

JOHN DEERE WATERLOO TRACTOR 
WORKS, 

R E O P E N I N G 

D E C I S I O N 

Employer, 
Self-Insured, 
Defendant. 

This is a proceeding in review-reopening brought by Louella 
Brown, the claimant, against John Deere waterloo Tractor Works, 
her employer and holder of a certificate of exemption as con
templated by section 87.11, Code 1980, to recover additional 
benefits under the Iowa Workers' Compensation Act by virtue ot 
two admitted industrial inJuries which occurred on January 11, 
1978 and February 6, 1980 respectively. This matter was heard 
in Waterloo on June 15, 1983 and considered as fully submitted 
at the conclusion of the hearing. 

On January 8, 1981, the parties signed an agreement for 
settlement which read, in part, as follows: (Commissioner's 
exhibit 8) 

1. That the Claimant sustained two inJuries 
arising out of and in the course of her employment 
by Employer, as alleged by her Petitions on file 
herein, one inJury on January 11, 1978 and another 
inJury on February 6, 1980. 

2. That the applicable Worker's Compensation 
weekly benefit rates are $203.20 per week tor the 
January 11, 1978 inJury and Sl98.69 per week for 
the February 6, 1980 injury. 

3. That this agreement is based upon the 
Cla1mant's condition as of October 14, 1980. 

4. That the weekly benefits previously paid 
to Claimant by Employer shall constitute full and 
complete payment of any and all temporary tota, 
disability or healing period benefits due to 
Claimant for both of said injur1e5 as of October 
14, 1980. 

5. That the Employer shall pay any proper 
expenses pursuant to Iowa Code Section 85.27 which 
are unpaid. 

6. That the following medical reports are 
attached hereto and made a part hereof: reports 
from the Nebraska Pain Management Center dated 
March 24, 1980 and April 30, 1980; a report from 
the Franciscan Hospital Rehabilitation Center dated 
June 6, 1980; a report from or. John R. Walker 
dated August 27, 1980; Mayo Clinic notes of Dr. 
Stauffer from September 28, 1979 to October 3, 
1979, and a report of Or. Johns. Koch dated July 
2, 1980. 

7. That the Claimant presently has the 
following work restrictions at her employment with 
Employer: (1) 20 pound weight lifting restriction; 
(2) no continuous or repet1tive bending or twisting; 
(3) no prolonged standing. By th1s, the parties 
mean that Claimant should be able to sit 50\ of the 
working time; (4) a maximum of a forty hour work 
week. 

8. That based upon all of the foregoing, 
Claimant has suffered and is entitled to compensation 
for a 15\ permanent industrial disability to her 
body as a whole from her January 11, 1978 inJury 
and a 5\ permanent industrial disab1l1ty to her 
body as a whole for the February 6, 1980 injury. 
That based thereon, Employer shall pay Claimant 
weekly benefits as follows: 

151 x 500 weeks• 75 weeks e $203.21 per week c $15,240.75 
51 x 500 weeks~ 25 weeks e $198.69 per week•$ 4,967.25 

TOTAL: $20,208.00 

Said $20,208.00 shall be pa1d to Claimant in a lump 
sum, without either accrued interf)&L or any discount 
for unaccrued payments. 



REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 43 

The issue now 1s whether or not claimant has established by 
a preponderance of the evidence that she has undergone a change 
of condition since January 8, 1981 and that such condition 1s 
casually connected to the industrial injuries under review. 

The parties stipulated that claimant's entitlement in the 
event of an award is $198.69 per week for the January 11, 1978 
injury and $203.21 per week for the February 6, 1980 injury. 

Based upon the undersigned's notes, this record contains the 
oral live testimony of the claimant, Robert Wright, Frankie 
Brow~, Lilly Thomas, Richard Meyer and William Fricke, together 
with Commissioner's exhibits 1-8 and claimant's exhibit 1. 

Based upon the undersigned's notes, there is sufficient 
credible evidence contained therein to support the following 
statement of facts: 

Claimant, age 34, married with one dependent child, began 
her employment duties for the defendant on September 11( 1977. 
As found 1n the agreement for settlement claimant sustained two 
industrial inJuries during 1978 and 1980. Claimant has been on 
layoff status since December 4, 1981. Her duties prior to her 
layoff appear to have been tailor-made to conform to the physical 
limitations prescribed by Or. Corton (Comm. ex. 7). Sin~e 
December 4, 1981 claimant sought assistance from Or. David F. Poe, 
who reported on January 7, 1982, in part, as follows: 

Louella Brown - - This young woman is medically 
disabled with several compensation inJuries 10 1978 
and 1979 at John Deere. She was given a 20% 
permanent partial disability rating 10 the Fall of 
1980 by Or. Stouffer, Or. Koch and Or. Walker in 
Waterloo. She was able to return to work on a 
light duty status but since lhursday last week has 
had more pain in her low back and right calf. She 
has been seen by Or. John Walker and surgery . 
recommended. She has been seen at several pain 
clinics including Omaha. 

Her pain is low back, midline, radicular into the 
right buttock and right calf. She has a negative 
straight-leg-raising and a normal neurolog1c exa~. 
She has limited forward flexion with the fingertips 
12 inches from the floor. She has several atypical 
signs with aggravation of her pain by forward 
flex1on and axial compression of the spine. 
Peripheral vascular exam is normal. She has good 
motor and sensory function. Reflexes are normal. 

I reviewed her x-rays which show no evidence of 
fracture, subluxation or spondylolytic defect. 
There is no change 1n bony density. 

This woman is 100\ disabled with backache at the 
present time. This may have been aggravated by her 
recent employment or with some inJuries at home. I 
think her situation is that of an aggravation of a 
longstanding problem and that her status is an 
ongoing pain syndrome. I think this would best be 
managed with a pain clinic approach and I would 
offer her the possibility of Or. Piburn's group in 
Waterloo or the pain clinic in Iowa City or Rochester. 
I do not feel that she is a candidate for orthopedic 
surgery and have shared this feeling with her. She 
may return to Dr. Walker for possible surgery or 
call us for an appointment with the pain clinic 
people. I would consider her 100\ disabled at the 
present time - unable to do even the lightest work 
unt1l things have quieted down. 

On February 10, 1982 F. Miles Skultety, M.O., a neurosurgeon 
associated with the Omaha Pain Cl1n1c run by the University of 
Nebraska Medical Center, reported, 1n part, as follows: (Comm. 
ex. 5, page 6 and 7) 

When I asked her to describe her pain at the 
present time, she reported that she has a constant 
low back pain which extends down the back of the 
right le9. This pain is dull and aching and with 
any k1nd of movement it becomes sharp. She actually 
stated that she is better walking than she 1s 
standing still. Any bending aggravates the pain. 
She can bend one or two times but any more makes it 
worse. When the pain gets very bad she also has 
some pain in the left leg. ln addition, she has a 
more or less constant pain at the cerv1codorsal 
Junction and in the right shoulder with intermittent 
pain in the right side of the neck. If she holds 
her arm abducted at the shoulder and flexed to th~ 
elbow the whole arm becomes numb. Lastly, she 
stated that she has head pain in the front of her 
head which sometimes makes her "sick all over". 

She indicated that she had been doing her exercises 
every day and they do seem to help. When I inquired 
about medication she stated that she has been 
taking approximately 10 aspirin per day and review 
of the record showed that she had been on various 
medications since discharge from the Pain Unit. 

When l inquired about her activity, she said she 
hasn't been working since December 7. She said 
that she has great difficulty doing anything around 
the house since such things as lifting a skillet 
causes pain. She does her own housework but it is 
very lim1ted and she basically has to have help. I 
note in going over the records, especially the one 
from the Franciscan Center, that she complained 
about the fact that her husband did not help her 
when she needed it. 

I asked her if there were any Jobs that she had 
been given that she could do without having increased 
pain. She said that there was one when she was 
"checking little parts". ShP. said that she still 
had pain doing that but it caused her th~ least 
trouble. She said when she was work1ng ne was 
literally exhausted when she got home and couldn't 
do anything. 

It 1s fairly obvious that Mrs. Brown has no concept 
about the attitudinal portion of the Pain Management 
program which 1n essence indicates that a person is 
to get on with their job and not allow the pain to 
interfere with it. This has hardly been Mrs. Brown's 
pattern. I don't feel that putting her back in the 
Pain Unit is 90109 to give her th1s understanding 
the second time around nor do I think that she will 
benefit from any other Pain Unit since she is 
obviously incapable of making the necessary decisions. 
It was interesting to note the psychological 
evaluation at the Franciscan Center which noted her 
very passive behavior which we were aware of. I 
was surprised at the relatively low IQ ratings 
which came out of their intellectual evaluation. 
On the other hand, it is fairly obvious that Mrs. 
Brown certainly does not have an appropriate 
background to accept or understand what it is she 
must do to overcome her problem. It is fairly 
obvious that the company has certainly worked with 
her and it would be nice if there were some kind of 
Job that she could do that would not aggravate her 
problem. Whether there is such a job or not, I 
frankly don't know. I wish we could be of help but 
I do not feel it would be worth the time or money 
to take Mrs. Brown back into the Pain Unit. 

Or. R. v. Corton, M.O., the defendant's plant physician was 
of the opinion that claimant was capable of performing the work 
assigned just prior to claimant's layoff. (Comm. ex. 5, p. 1) 
It should be noted, however, that claimant's work assignment 
consisting of rust removal from parts to which claimant was 
placed in September 1981 following her hospitalization seems to 
have been customized to meet her physical limitations and 
restrictions. (Comm. ex. 4, p. 24) 

Of particular interest is Dr. Cotton's entry of October 24, 
1981. (Comm. ex. 4, p. 25) 

Is complaining that with her Job she has too much 
bending, and she is now developing pains, not only 
down her right lower extremity but into the left, 
which she hasn't had previously. I had Naomi 
Babcock over, and we visisted [sic] about the 
problem. Apparently, there is a lack of communication 
between Louella and her supervisor, and a misunder
standing about her restriction. Attempts to 
correct this are being made. 

In mid 1981, John Walker, K.O., an orthopedic surgeon had 
bP.en recommending a laminectomy. Dr. Walker repeated that 
request in his letter of April 2, 1982 to the defendant. (Comm. 
ex. 5, p.9) 

Or. Walker also recommends a second level cervical fusion be 
done at the fifth and sixth level feeling there is a nerve root 
lesion. (Comm. ex. 5, p. 38) 

On October 1, 1982 the claimant underwent an orthopedic 
examination at the Mayo Clinic. Or. Richard N. Stauffer reported 
that he disagreed with or. Walker and did not recommend surgery. 
He reported, in part, as follows: (Comm. ex. 5, p. 30) 

X-rays of the cervical spine are entirely 
negative. The neurologist finds absolutely no 
evidence of any neurolo91c deficit or neurogen1c 
component to her pain. It is the consensus here 
that the patient's problem chiefly is her inability 
to deal with or handle pain in any sort of effective 
way. Her coping mechanisms are minimal. I see no 
reason why she could not work at a sedentary type 
of job. She should have a Job which does not 
involve any prolonged standing or walking (greater 
than 20 minutes at a time) and no bending, twisting 
or lifing [sic] of more than 20 pounds and no 
repetitive liiting. 

Finally on April 18, 1983 Or. Walker performed a cervical 
fusion of CS and C6 and his findings during surgery confirmed 
his diagnosis. (Comm. ex. 6, p. 18) 

It seems clear that this spinal abnormality had as ,ts 
source the admitted industrial injury of February 6, 1980 when a 
load of copper tubing hit claimant's machine and some of the 
tubing struck her on the head and ear. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injuries of January 11, 1978 and February 
6, 1980 are causally related to the disability on which she now 
bases her claim. Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 
867 (1965). Lindahl v. L. O. Bo~gs, 236 Iowa 296, 18 N.W.2d 607 
(1945). A possibility is insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

In applying the foregoing legal principles to the case at 
hand 1t is clear that the claimant has established a change in 
her condition since the approval of the agreement for settlement 
of January 8, 1981. The findings of Or. Walker during surgery 
confirm that claimant's complaints of neck pain have prevented 
her from being able to perform acts of gainful employment since 
December 7, 1981 up to and including the date of the hearing. 

WHEREFORE, after having seen and heard the witnesses in open 
hearing and after taking into account all of the credible 
evidence contained in the undersigned's notes, the following 
findings of fact are made: 

1. That this agency has jurisdiction of the persons and the 
subject matter. 

2. That on January 8, 1981 the parties entered into an 
agreement for settlement concerning claimant's two admitted 
industrial injuries. 

3. That on December 7, 1981, claimant produced medical 
evidence that she was unable to perform acts of gainful employment 
due to neck pain. 
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4. That on Apr1l 18, 19~3 med1cal evidence was produced, 
following cerv1cal surgery, that cla1mant had indeed undergone a 
change of cond1tion. 

s. That cla,mant nas been unable to work from December 7, 
1981 to Jun<: IS, 1983. 

6. That the rate of weekly entitlement 1s $198.69. 

7. That cla1mant's hospital and doctor bills incurred as a 
result of the recent surgery are payable by the defendant. 

THEREFORE, IT IS ORDERED that defendant pay the claimant a 
seventy-n1ne (79) week period of temporary total disability at 
one hundred ninety-eight and 69/100 dollars ($198,69) per week 
together with interest from the date due. 

IT IS FURTHERED ORDERED that defendant pay the unpaid 
portion of the hospital and medical expenses incurred by the 
claimant as a result of the April 7, 1983 surgery. 

Defendant is to file an activity report within twenty (20) 
days. 

Costs are charged to the defendant in accordance with 
Industrial Commissioner Rule 500-4.33. 

Signed and filed this~ day of January, 1984. 

HELMUT MUELLER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOwA INDUSTRIAL COM~ISSIONER 

WILLIAM BRUNDIGE, 

Claimant, 

vs. 

BEIER GLASS COMPANY, 

Employer, 

and 

AETNA LIFE, CASUALTY 
COMPANY, 

Insurance Carrier, 
Defendants. 

f'ile No. 399467 

APPEAL 

D E C I S I O N 

STATEMENT OF THE CASE 

Claimant, a journeyman glazier, sustained industrial injuries 
on February 23, 1973, Har~h 8, 1974 and April 9, 1975 while 
employed by Beier Glass Company. Claimant filed an application 
for arbitration on September 15, 1975. In an arbitration 
decision filed January 20, 1977 the deputy found any claim based 
upon the 1973 injury to be barred by the two-year statute of 
limitations pursuant to Iowa Code section 85.26(1), and that the 
1974 and 1975 injuries resulted in insufficient lost time to 
entitle claimant to compensation. The deput¥ also found, 
however, that claimant had a spondylolisthesis which had been 
aggravated by his employment conditions and that defendants 
should incur the cost of claimant's medical treatment. 

On September l, 1978 claimant filed a petition for revie-
reopening of the 1977 arbitration award claiming entitlement to 
permanent disability and healing period bene(its. In a review
reopening decision filed October 15, 1979 the deputy ruled that 
althou~h the 1977 arbitration had established that claimant's 
injuries arose out of and in the course of his employment, 
denial of benefits other than medical payments precluded applica
bility of the three-year review-reopening limitation of Iowa 
Code section 85.26(2). Claimant's petition was therefore found 
to be barred by the two year statute of limitations on original 
3Ctions. This decision was o•;erturned on appe"l br the co:::::iiss1onE'\r. 
The district court reversed the commissioner's dee sion. This 
question was ultimately appealed to the Iowa Supreme Court ~hich 
affirmed the the deputy's ruling and remanded the case "for 
determination of whether claimant's condition warrants change in 
the benefits initially awarded." See, Brundige v. Beier Glass 
Company, 329 N.W.2d 280 (Iowa 1983). upon remand a review-
reopening decision was filed October 21, 1983 wherein claimant's 
work activity of April 9, 1975 was found to have materially 
aggravated his preexisting condition of spondylolisthesis, 
resulting in an industrial disability of 60 percent of the body 
as a whole. Defendants were ordered to pay unto claimant 300 
w~~~s of permanent partial d1sab1l1ty ben~fits at the maximum 
rate of $89.00 per week. Defendants now appeal the October 23, 
1983 review-reopening decision. 

The record on appeal consists of the January 19, 1979 
hearing transcript containing the testimony of claimant: the 
depositions of Adrian J. Wolbrin~, K.D., and Thomas Sum&ers, K.D.; 
claimant's exhibits 1 through 6; and the briefs and filings of 
all parties on appeal. 

ISSOE:S 

l. Whether claimant sustained his burden of proving a 

causal connection between his inJury of ~pril 9, 1975 and his 
subsequent change of condition. 

2. whether the deputy's award of 60 percent industrial 
disability is arbitr3ry, capricious, and contrary to the established 
standards of law and fact. 

REVIE~ Of TBE EVIDENCE 

Claimant, who was 39 y~ars old at the time of the 1979 
review-reopening hedring, has worked as a glazier since approxi
mately 1965. Claimant described a glazier's work as involving 
heavy lifting, reaching, bending, and climbing. Re denied 
e xperiencing any problems with his back prior to 1973. (Transcript, 
pp. 5-7) 

On February 23, 1973 claimant hit hts head on the underside 
of an iron beam while working. Be testified that he suffered 
from headaches for several days thereafter and was unable to 
stand or straighten up. Claimant was off work for five months 
as a result of the 1973 incident. (Tr., pp. 7-8) Claimant was 
examined by Thomas Su1D111ers, K.D., on April 11, 1973 with complaints 
of lower back pain. A diagnosis of spondylolisthesis was made 
after x-rays revealed that the fifth lumbar vertebrae was 
displaced slightly forward on the sacrum. Dr. Summers believed 
claimant to be 25 percent oisabled due to pain which was substantial 
enough to keep him from working. (Summers Deposition, pp. 3-15) 

On Karch 8, 1974 claimant was struck on the head when a 175 
- 200 pound plate glass window broke while being removed from 
its fittings. Claimant testified that he treated himself with 
bed rest, a heating pad, and warm soaks. (Tr,, pp. 8-9, 27-28) 
Claimant was also treated by M. E. Kraushaar, K.D., who reported 
on August 8, 1974 as follows: 

A short time ago the patient was helping remove 
a large 6x8 foot piece of broken plate-glass when a 
portion of it fell, approximately two-feet distance, 
and struck him on the top of the head. It knocked 
him to the ground and be was stunned momentarily 
and complains of sort of a numb aching sensation on 
the top of his head right now and he hasn't any 
nausea or dizziness. He does have a break in the 
scalp of approximately 2 ems. in length which is 
not clear-tnrough the skin, 1s not gaping, is not 
bleeding and there is no surrounding contusion or 
swelling or palpable crepitation or abnormalities. 
It is the type of skin-wound that will heal by 
itself without treatment, if Kept clean. Be shows 
a slight bit of nystagmus with gaze to the right 
but his pupils are equal and funduscopic examination 
was normal. He has no peripheral symptoms or 
findings except he seems to feel a little sore in 
his neck. 

I feel he has had a concussion to a minor-degree 
and ad-,ised him and his wife on going home and 
resting quietly, not stirring around much, not 
eating much and if he has any increased symptoms of 
nausea, headache or dizziness or anything at ,11, 
they are to call me. If he feels better, then he 
can use his judgment on how soon he can go back to 
work. (Claimant's Exhibit 5) 

Claimant testified that he hurt his back Jhile Jorking again 
in July 1974. Be recalled that he was helpin9 to carry a 300 
pound thermopane windows Jhen he began to experience severe back 
pains. Claimant testified that he was off woe~ for about one 
Jeek following this incident. (Tr., pp. 9-10) 

Claimant again experienced severe bac< pain on April 9, 1975 
while helping to carry another 300 pound thermopane Jindow. 
Claimant testified that he was again o{f worK f~r about one 
weeK, but jid not seek medical treatment immediately following 
the April 9, 1975 incident. (Tr., pp. 9-10, 28) 

C aimant continued to work for Beier Glass Company until it 
went out of business in October 1977. Since that time claimant 
has maintained his own glass install~tion business out of hia 
home. Claimant indicated that his abilities to function as a 
glazier have deteriorated since the April 9, 1975 incident. Re 
testified that he 1s currently unable to sit or stand for 
lengthy periods without pain and numbness in h1a back r•diating 
into both legs. Claimant is also unable to climb or lift 
without severe back pain. As a result claimant is unable to 
handle heavy plate glass or do installation work which would 
require climbing up a ladder. Claimant testified that while 
most of a glazier's profits would normally come from installation 
of plate glass windoJs, he is limited to work on home and storm 
windows which can be brought to his shop. Claimant testified 
that during the last year that he wor~ed as a glazier he earned 
$14,000. Claimant's 1978 tax returns showed earnings of only 
$10,000, which claimant noted were due to the combined efforts 
of his son, his wife, and himself. (Tr., pp. 10-18) • 

In November 1975 claimant sought medical treatment for his 
back condition from Roy o. Sebek, K.D. In a report prepared May 
12, 1976, Dr. Sebek -,rote, in part: 

X-rays were taken of the thoracic spine in AP 
and Lateral views a~d the lumbar spine in AP and 
lateral views lying. x-r,ys showed a spondylolyslB 
at the fifth-lumbar, first-sacral level and a 
spondylolisthesis at the fifth-lumbar, first-sacral 
level with a quarter of an 1nch shifting forJard. 
The fifth-lumbar, first sacral disc has been 
degenerated with ttme, otherwise no fractures, 
dislocations or disease processes are note~ in the 
lumbar spine. The ~horaclc spine JlS noraal with 
no fractures, dislocations oc dise3&e processes. 

It was my impression that tnis patient had a 
spondylolysis "it~ a spondylolisthes!s and a 
degenerated disc at the ftfth-lumbar, first-sacral 
level and had worn out this area to the point wher~ 
he was producing lumbar nerve irritation which JD■ 
going down into his legs fro■ hia-c~. 

Be was seen fHst on 110·,eRl>er 
aeen next on ~ovember 21, 1975. 
pain comes and goes. It depends 

4, 1975. Be was 
Be stated tbat hi• 
on ho" auch hea·;y 
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lifting or long sitting he does. He was taking 
Norgesic 1 at 8 and 8. Be was seen next on December 
19, 1975. Re noted more pain with sitting. He was 
seen next on January 19, 1976. He had been improving 
until last week he noted a dull ache over the left 
low back. He noted no leg pain or pain up his back. 
Be was to continue his program. He was seen next 
on March 30, 1976. He noted more le~ pain in the 
last two to three weeks. He works putting in glass. 
He had done no l1ft1ng lately. He was seen next on 
April 13, 1976. His pain was 3Ctive. Re noted 
some pain relief with heat. Tenderness was noted 
over the fourth-lumbar, fifth-lumbar, first-sacral 
level and the right and left sacro iliac Joints. 

This patient gives a typical history of one who 
continues to work along when he has spondylolysis 
and spondylolisthesis and gradually degenerates the 
fifth-lumbar 1ntervertebral disc. He starts 
working. It seems they always get a job doing 
heavy lifting and as he works and he gets an 
occasional or mild inJury, he has pain and then he 
carefully uses himself for a while and the pain 
eases up. As time progresses his injuries cont inue 
to be more difficult to be relieved and he finally 
gets to the point where he will continue to have 
pain. (Cl. Ex. 2) 

Claimant was examined by Adrian J. wolbrink, M.D., on August 
9, 1978 at the request of claimant's counsel. In a report dated 
August 28, 1978 Dr. wolbrink indicated that claimant had experi
enced difficulty with paresthesias in his legs after 15 to 20 
~1nutes of sitting, back pain upon walking, and difficulty 
climbing, bending or lifting, Dr. NOlbrink wrote: 

In my opinion, ~r. Brundige has spondylolisthesis 
with forward slip of the lumbar spine. At present, 
he has at least 20 percent permanent impairment due 
to his back problem. The spondylolisthesis was a 
developmental condition existing prior to the 
above-mentioned accident. However, 1t is my 
opinion that the symptoms have increased, and the 
patient states following the accident that at least 
5 percent of the 20 percent permanent impairment is 
due to the aggravating incident received in the 
injury mentioned above. (Cl. Ex. 6) 

During his deposition taken May 1979 Dr. wolbrink testified 
as follo·,1s: 

Q. Doctor, do you have an opinion as to whether 
the trauma that we have related to you and the four 
industrial injuries that he sustained that the 
Deputy Industrial Commissioner, ~r. Mueller, found 
in the arbitration decision whether or not they 
played a role in aggravating the spondylolysis and 
played a role in bringing on the spondylolisthesis 
or not? 

I\. Yes, I do. 

Q. What is your opinion, Doctor? 

A. Well, a strain as described by Mr. Brundige 
could well increase the symptoms in a person with 
spondylolisthesis. 
(wolbrink Dep., pp. 16-17) 

Dr. Summers, during his deposition taken February 1979, also 
indicated that the type of incident described by claimant as 
having occurred on April 9, 1975 could possibly operate to 
aggravate the condition of spondylolisthesis as was suffered by 
claimant. (Summers Dep., pp. 17-19) 

APPLICABLe LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injuries are causally related to the 
disability on which he now bases his claim. Bodish v. Fischer, 
Inc., 257 Iowa 516, 133 N.W. 2d 867 (1965). Lindahl v. L. O. Boggs, 
Ilrrowa 296, 18 N.W.2d 607 (1945). A possibility is insufficient; 
a probab1l1ty is necessary. Burt v. John Deere Waterloo Tractor 
Works, 247 Iowa 691, 73 N.W.2d 732 (1955). The question of 
causal connection is essentially within the domain of expert 
testimony. Bradshaw v. Iowa Methodist Rospital, 251 Iowa 375, 
101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W,2d 732. The opinion of experts need not be 
couched in definite, positive or unequivocal language. Sondag v. 
Perris Rardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expert opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an opinionis for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 
867. See also Musselman v. Central Telephone Co., 261 Iowa 352, 
154 N.W.2d 128 (1967). 

\n employee is not entitled to recover for the results of a 
preexisting injury or disease but can recover for an aggravation 
thereof wh ich resulted in the disability found to exist. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 
(1963); Yeager v. Firestone Tire & Rubber, Co., 253 Iowa 369, 
112 N.W.2d 299 (1961); Ziegler v. united States Gypsum Co., 252 
Iowa 613, 106 N.W.2d 591 (1960). See also Barz v. Oler, 257 Iowa 
508, 133 N.W.2d 704 (1965); Almquist v. Shenandoah Nurseries, 
218 Iowa 724 , 254 N.W. 35 (1934). 

The Iowa ~upreme Court cites, apparently with approval, the 
C.J.S. statement that the aggravation should be material if it 
is to be compens~ble. Yeager, 253 Iowa 369, 112 N.W.2d 299 
(1961); 100 C.J.S. Workmen's Compensation S555(17)a. 

If a claimant contends he has industrial disability he has 
the burden of proving his injury results in an ailment extending 
beyond the scheduled loss. Kellogg v. Shute and Lewis Coal Co., 
256 Iowa 1257, 130 N.W,2d 667 (1964 ). 

The opinion of the supreme court in Olson, 255 Iowa 1112, 
1121, 125 ~.W.2d 251, 257 (1963) cited with approval a decision 
of the industrial commissioner for the following proposition: 

Disability• • • as defined by the Compensation Act 
means industrial disability, although functional 
disability is an element to be considered ••. In 
determining industrial disability, consideration 
may be given to the injured employee's age, education, 
qualifications, experience and his inability, 
because of the injury, to engage in employment for 
which he is fitted. • • • • 

ANALYSIS 

The record clearly indicates that claimant has suffered from 
spondylolisthesis since at least 1973 (see testimony of Dr. Summers). 
The testimony of Dr. Summers and Dr. Wolbrink was to the effect 
that an incident of strain, such as was described by claimant as 
having occurred on April 9, 1975 would be sufficient to aggravate 
a preexisting condition of spondylolisthesis to an extent of 
partial disablement. Dr. Wolbrink went so far as to indicate in 
his August 1978 report that the April 9, 1975 incident had, in 
f!ct, contributed to claimant's present disability. Dr. Sebek, 
who began treating claimant in November 1975 indicated that 
heavy work such as had been performed by claimant caused degenera
tion of intervertebral discs in persons suffering from spondylo
l1sthesis. Dr. Sebek charted a gradual decline in claimant's 
condition from November 1975 ~hrough May 1976 when his report 
was prepared. The record contains no evidence of any incident 
following April 9, 1975 which may have significantly contributed 
to claimant's present condition. For the foregoing reasons it 
is conclude1 that the record contains evidence sufficient to 
establish a causal connection to exist between the incident of 
April 9, 1975 and claimant's subsequent ch~nge of condition. 

Claimant was 39 years old at the time of the hearing and did 
not graduate from high school. Most of his adult life claimant • 
has worked as a glazier, and he does not appear to have training 
for employment 1n any other occupation. Due to his current 
physical limltitions of restricted bending, lifting, reaching 
and climbing it appears that claimant will be unable to find 
further ,1ork as a Journeyman glazier. Although claimant is able 
to maintain a small windo-, repatr business, the record indicates 
that his earning capacity has dropped significantly from the 
time when he could work as a journeyman glazier ($14,000 per 
year individually as compared to $10,000 for the combined 
efforts of claimant, his wife, and his son). Taking all of the 
above factors into consideration, the deputy's finding of an 
industrial disability of 60 percent of the body as a whole 1s 
reasonable. 

f'INOINGS OF FACT 

l. Claimant was 39 years old at the time of the last 
review-reopening hearing. 

2. Claimant did not graduate from high school. 

3. Claimant began working as a glazier in 1965. 

4. Claimant has suffered from a condition of spondylolis
thesis since at least 1973. 

5. On April 9, 1975 claimant strained his back while 
carrying a large thermopane window while working. 

6. The incident of April 9, 1975 materially aggravated 
claimant's preexisting back condition. 

7. Claimant presently is restricted in his abilities to 
climb, bend, lift, and reach. 

8. Claimant is no longer capable of performing the duties 
of a journeyman glazier. 

8. Claimant has sustained an industrial disability of 60 
percent of the body as a whole. 

9. 
week. The applicable ,1orkers' compensation rate is $89.00 per 

CONCLUSIONS Of' LAW 

Claimant has sustained the burden of proving a causal 
connection between his inJury of April 9, 1975 and his subsequent 
change of condition. 

Claimant has sustained the burden of proving an industrial 
disability of 60 percent of the body as a whole. 

WHeREPORE, the deputy's review-reopening decision filed 
October 21, 1983 is af~irmed. 

THEREFORE, it is ordered: 

That defendants pay unto claimant three hundred (300) weeks 
of permanent partial disability benefits at the rate of eighty
nine dollars ($89.00) per week. 

That interest is to accrue from the date each payment was to 
come due. 

That costs are taxed to defendants pursuant to Industrial 
Commissioner Rule 500-4.33. 

That defendants are to file a final report upon payment of 
this award. 

Signed and filed this 26th day of March, 1984 . 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JAMES T. BRUNEAU, 

Claimant, 
vs. 

INSULATION SERVICES, INC., 

Employer, 

and 

UNITED STATES FIDELITY ANO 
GUARANTY COMPANY, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

File No. 534317 

R E V I E W -

R E O P E N I N G 

0 E C I S I O N 

This is a proceeding in review-reopening brought by James T. 
Bruneau, the claimant, against his employer, Insulation Services, 
Inc., and the insurance carrier, United States Fidelity and 
Guaranty Company, to recover additional benefits under the Iowa 
Workers' Compensation Act as a result of an inJury he sustained 
on February 5, 1979. 

This matter came on for hearing before the undersignPd 
deputy industrial collllrissioner at the Woodbury County Courthouse 
in Sioux City, Iowa on July 29, 1983. The record was considered 
fully submitted on that date. 

An examination of the industrial commissioner's file indicates 
that a first report of injury was filed February 22, 1979. A 
memorandwn of agreement was also filed on that date. In a 
decision filed November 7, 1980 the undersigned deputy made an 
award of a running healing period. This decision was affirmed 
in an appeal decision filed March 23, 1981. It appears the 
district court may have remanded the original proceeding for 
determination of whether the claimant should have a CT scan. 
Subsequently, a second review-reopening proceeding was filed. 

The record in this case consists of the testimony of claimant, 
the claimant's brother, Phil Osborne, Don Vandee Vegt, Barbara 
Bruneau; claimant's exhibits l through 6: and defendants• 
exhibits A through G. Official notice is taken of the entire 
contents of the industrial commissioner's file and all of the 
exhibits and the transcript of the prior proceedings. Addit
ionally, a request for admissions filed in November 1982 and the 
answers responding thereto and attachments are considered part 
of the record in this case. 

issues 

The issues to be resolved are whether there exists a causal 
relationship between the injury and the resulting disability, as 
well as the extent of that disability. There is also an addit
ional issue of healing period penalty under section 86.13 of the 
Code. 

REVIEW OF THE EVIDENCE 

At the time of hearing the parties agreed that all medical 
bills have been paid. They further agree that this is a maximum 
rate case. The parties were further able to stipulate that the 
claimant has not returned to any form of gainful employment 
since the injury date. 

The claimant's brother testified in these proceedings. This 
gentleman is a union representative for the sheet metal workers 
in the Sioux City area. He is aware of the physical activitie& 
required of sheet metal workers. He indicates that this activity 
includes lifting, climbing, and roof work. It also involves a 
substantial amount of heavy work. From the testimony lt appears 
that this witness has performed the aforementioned tasks over 
the last twelve year period. He confirms that the claimant was 
also pursuing the occupation of sheet metal worker when he was 
injured. 

This witness confirms that since February 5, 1979 there has 
been plenty of work available in the Sioux City area for sheet metal 
workers. He confirms that all sheet metal workers in Sioux City 
have been fully employed. In fact, some out-of-town people have 
come to Sioux City to help handle the workload. In terms of 
percentages, he confirms that at least eighty percent of the 
available sheet metal workers have been employed on a full-ttme 
basis. This is apparently clo&e to full employment in this 
trade considering the movement of worker& and and the numbers 
that may be in other profe&&ions. 

This witness indicated that between the period of July 1980 
through that date in 1982 the sheet metal worker& were earning 
$17.10 per hour. They now have been forced to take a wage cut 
and are earning $14.10 per hour. 

This witness has observed the claimant since his inJury and 
is aware of claimant's physical problems. He is of the opinion 
that claimant could not work and pursue the sheet metal trade. 
Be re-confirms, however, that if the claimant were available for 
work there would be work available. 

On cross-examination, thl6 witness conceded that there were 
various types of sheet metal work, some of which involved 
construction work. Other type& involved architectural or 
ornamental sheet metal work. He confirms that some sheet metal 
work may be described as shop work, but he indicates that this 
is the hardest phase of the work. 

James T. Bruneau, the claimant, testified that he is 44 
years of age and a resident of Sioux City, Iowa. 

As of the last hearing in July 1980 the claimant confirms 
that Horst c. Blwne, H.O., was his physician. He further notes 
that or. Blume continues to treat him to date. 

Claimant confirms that as of the last hearing he had not had 

surgery but was in traction. Since the last hearing he has 
continued to be treated by or. Blume. Be received a CT scan in 
Minneapolis. A surgical procedure was performed in Hay 1981. 
The claimant indicates that between the last hearing and the 
surgery of 1981 he has never refused to have a CT scan and he 
ha& never refu&ed to have a surgical procedure. 

The claimant confirms that he has not returned to any form 
of work since the date of the last hearing, July 8, 1980. The 
claimant further conf i rms that between the date of inJury, 
February 5, 1979, and the date of this hearing he has sustained 
no other inJurie& to his back. 

Post-surgery, it appears from the record claimant was on 
pain medication and contlnued t o be treated by or. Blume. 
Claimant was last examined by or. Blume the day before hearing. 
On that date the claimant had complaints of radiating pa i n into 
the left leg. Medication has been administered to relieve this 
pain with some success. The claimant notes, however, that the 
medication wears oft and con t inuing discomfort is noted. 
Claimant indicates that he has good days and bad days, depending 
upon the pain. Be also notes difficulty in sleeping. 

It appears from the record that the claimant has complaints 
of side effects from the medication be is taking. Be •spaces 
out• and does not remember what he has said to people. He 
feels, however, that the medication is required so that he can 
live with pain he experiences. The pain is primarily located in 
the left leg, the back, hip and the lower back on the left side. 

Hr. Bruneau testified that his workers' compensation benefits 
were terminated in August 1982. He is of the opinion that the 
benefits were cut off because he is alleged to have refu&ed a 
myelogram and surgery as prescribed by Maurice P. Hargules, H.O . 
Claimant confirm& that Or. Hargules examined him and he never 
refused this examination. Claimant indicates that Dr . Hargules 
suggested a myelogram. Claimant, however, had had a very bad 
experience with a prior myelogram administered by Or. Blume. As 
a consequence, the claimant declined to go through another 
myelographic procedure. It appears from the record that severe 
headaches were experienced as a consequence of the prior myelo
graphic procedure. Hr. Bruneau confirms that or. Hargules 
suggested possible future surgical procedures . The claimant is 
not aware of what these involved. 

Since the date of the prior hear i ng claimant states that his 
condition has worsened. Prior to the last hearing the claimant 
was able to walk up stairs without pain. Now he is unable to 
perform this activity. Prior to the last hearing he did not 
have the burning pain which he now experiences. The burning 
pain is located in the surgical site and in the left hip. Prior 
to t he last hearing the claimant indicates that he could walk 
approximately eight blocks. Today he can only walk two blocks. 
Be is only able to stand for a brief period of time and the 
burning sensation on the left returns. The claimant concedes 
that the medicat i on that he is on alleviates the pain. However, 
he notes that if he is overactive in any fashion he will suffer 
latcc. Hr. Bruneou indicates that without ~he roed1cat1on he 
would be unable to sit in the courtroom and testify. Be admits 
that a back brace has been prescribed, but complains that the 
back brace rides over an area on the right hip where a bone was 
taken out for purposes of the fusion. This rubbing sensat i on 
causes additional discomfort. 

The claimant stated that he is unable to stoop because of 
weakness in the left leg. He confirms that he is able to lift 
with his arms but cannot lift with the use of his back. He is 
unable to bend as this activity pulls on the fusion site. He is 
also unable to twist . At times the left leg will go out and he 
will lose his balance. He is unable to kneel. 

Claimant confirms that Or. Blume has treated him approximately 
eighty percent of the time. or. RO)aS has also seen him on 
occasion. 

On cross-examination, the claimant confirms that he occasionally 
has ~ beer in a local tavern in Sioux City. He also acknowledges 
that occasionally he drives an automobile. Claimant reiterates 
that if he were able to work he would be working. He indicates 
that it is boring not being able to be productive. Be admits 
that he is unable to handle the pain without medication. 

He confirms that he was involved in a minor incident where 
he slipped on some ice post-injury. He cracked the seventh rib 
on the right side. or. Blume treated this situation. It does 
not appear from the record that this in any way re-injured the 
claimant's low back. 

On redirect examination, the claimant indicates that or. 
Hargules never treated him. Re wao never instructed by the 
employer-insurance carrier that or. Hargules was the treating 
physician. It also appears from the record that the employer
insurance carrier never objected to or. Blume"s involvement in 
this case. 

Phil Osborne, a res,dent of Sioux City, Iowa, and a vocational 
rehabilitation counselor for the state of Iowa, tes t ified on 
behalf of the claimant. Since the date of the last hearing this 
wi tness has interviewed the claimant on three different occasions. 
He has also had an opportunity to review all of the medical data 
contained in this record. This witness has no recommendations 
regarding placement of the claimant. He is unable to evaluate 
the claimant with regard to potential jobs. This witness has 
recommended an evaluation but the claimant did not believe he 
could sit still for 45 minutes and take the va r ious evaluation 
tests. An(.; :.1uat1on w,.,,s to bE! condUC'ted in Des Moines 
d d the laimnnt did not feel he could trnvel that 
distance. 

On cross-examination, this witness indicates that he would 
not restrict the claimant from sedentary type work. He thinks 
the claimant can do light work. 

On redirect e xamination, this witness acknowledges that he 
did not know of an employer who would hire the claimant with all 
of his med ical probl ems. 

The bala nce o f t his witness ' testimony has been reviewed a nd 
considered i n the fi nal dis posi t ion o f t his c ase . 
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Barbara Bruneau, the claimant's spouse, testified on his 
behalf. She has had the opportiunity to observe the claimant 
since the last hearing and since his intervening surgical 
procedure. She indicates that he is more uncomfortable now and 
more irritable. She confirms that he has sleeping difficulties. 

Don Vander Vegt, a vocational rehabilitation specialist, 
testified in these proceedings on behalf of the defense. He has 
had an opportunity to examine the various medical reports 
contained in this record and has also heard all the testimony at 
hearing. He also is of the opinion that claimant can do sedentary 
or light woe k. 

On cross examination, this witness concedes that he was not 
hired to place the claimant. He also conceded that he has never 
talked to the claimant personally, but simply evaluated written 
materials and listened to his testimony. 

This witness further indicates that he has not checked with 
any employers in the Sioux City area regarding actual placement 
of Hr. Bruneau. Be concedes that the reactions of the employers 
will be unpredictable because of claimant's medical history. 

Borst G. Blume, H.D., reports in his letter of December 3, 
1982, marked defendants' exhibit C: 

Significant improvement from the inJury occurred 
after the patient underwent surgery but he still 
has back pain that is being treated with nerve 
blocks with the Hed1-Jector with temporary results. 
Since this treatment with the nerve blocks has been 
going on foe a number of months foe his remaining 
back condition, I do not think that further significant 
improvement is anticipated. 

In an earlier report dated November 5, 1982 and marked 
defendants' exhibit F, De. Blume notes: 

(It) 1s my opinion that Hr. Bcuneau's permanent 
partial disability to the body as a whole is 20\ •..• 

The reason for arriving at this percentage is 
that the patient still has pain in his low back 
whenever he does some strenuous physical activity 
and this pain condition remains until he has an 
opportunity to rest. Any lifting of more than 
30-40 lbs. on a regular basis could increase the 
patient's back pain condition. Since the patient 
has been working in the past as an ironworker, with 
his work involving a lot of lifting, climbing, 
stooping, bending, etc., I do not think he is a fit 
candidate to return to this type of activity. I do 
recommend vocational rehabilitation assessment and 
re-training. 

Dr. Blume further notes: 

Although it has been over a year since the surgery 
was performed (5/27/81), which is normally the 
period of time needed for recovery from this type 
of surgery, in this particular case the patient is 
unable to return to work because of his remaining 
low back pain which inhibits his activity. I could 
not assess his disability until now but at this 
time the patient's condition has stabilized so that 
I can evaluate his disability, and the percentage 
is outlined above. 

Dr. Maurice Hargulese conducted an independent evaluation of 
the claimant on behalf of the employer-insurance carrier. He 
reports in his letter of April 27, 1982, contained as part of 
defendants' exhibit F, that the claimant has •a much greater 
disability than 10\ of the body as a whole. Be is certainly not 
employable in anything but possibly a totally sedentary type of 
employment, if even this." 

The balance of the exhibits have been reviewed and con
sidered in the final disposition of this case. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of February 5, 1979 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
~. 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, in whole or in 
part, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opinion isfor the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N.W.2d 128 (1967). 

If a claimant contends he has industrial disability he has 
the burden of proving ~•s injury results 1n an ailment extending 
beyond the scheduled loss. Kello€1 v. Shute and Lewis Coal co., 
256 Iowa 1257, 130 N.W. 2d 667 (l9 ) . 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.w. 899, (1935) as follows: •it is therefore plain 
~hat the.legislature intended the term 'disability' to mean 
industrial disability' or loss of earning capacity and not a 

~ere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental •bility of a normal 
man.• 

The opinion of the supreme court in Olson v. Goodyear 
Service Stores, 255 Iowa 1112, 125 N.W.2d 251 ll963) at 1121, 
cited with approval a decision of the industrial commissioner 
for the following proposition: 

Disability• • • as defined by the Compensation Act 
means industrial disability, although functional 
disability is an element to be considered ... In 
determining industrial disability, consideration 
may be given to the injured employee's age, education, 
qualifications, experience and his inability, 
because of the injury, to engage in employment for 
which he is fitted. • • • • 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson, 255 Iowa 1112, 125 N W.2d 251. 

ANALYSIS 

As previously noted, the employer and insurance carrier 
filed a memorandum of agreement in this proceeding. By that 
unilateral act they acknowledge that on the date of injury, 
February 5, 1979, the claimant was their employee. They further 
acknowledge that on that date che claimant sustained a personal 
inJury as contemplated by the Iowa Workers' Compensation Act 
which both arose out of and in the course of his employment with 
them. 

As previously noted, a prior hearing had been held in this 
case. As a consequence of that prior hearing a running healing 
period award was made pursuant to the terms of section 85.34(1). 
It appears that the claimant was paid healing period benefits up 
to August 25, 1982, when the benefits were terminated. From the 
record it appears that this termination was based upon the • 
claimant 's unwillingness to undergo a myelographic procedure as 
outlined by Dr. Hargulese, the independent evaluator. At the 
time.of this termination the claimant, according to the medical 
testimony of Dr. Blume, w&s continuing in a state of healing 
from his prior surgery performed by Dr. Blume in Hay 1981. 

As in the previous decision, Dr. Blume will be considered 
the treating physician in this matter and as a consequence 
substantial weight will be accorded his testimony. 

His reports previously alluded to indicate, in the opinion 
of the undersigned, that the healing period in this case runs 
through December 3, 1982. 

_or. Hargules has further expressed the opinion that the 
claimant has a permanent "disability• of twenty percent. Based 
upon the reports of Dr. Blume as a whole, the undersigned will 
interpret this as a twenty percent permanent functional impair
ment. It is interesting that De. Hargules, the independent 
medical evaluator, is of the opinion that claimant has something 
greater than a ten percent impairment. 

The claimant was closely observed at the time of hearing to 
be credible in his testimony. The record reveals that this 
gentleman was productive as an ironworker prior to February 5, 
1979. As a consequence of the work-related inJury which he 
sustained on that date, his physical abilities and, consequently, 
his capacity to earn have been hampered and diminished. The 
record is clear from the claimant's brother's testimony concerning 
the physical requirements necessary to be an ironworker. The 
physicians appear to be clear in their testimony that the 
claimant can no longer perform the functions required of that 
profession. The ironworker, during early 1980, would be earning 
in excess of Sl7.00 per hour. Based upon this deputy's experience 
in workers' compensation litigation, it is his opinion that any 
sedentary work the claimant might be involved in would pay 
significantly less than $17.00 per hour. 

Based upon the medical data, it appears that the only 
avenues of employment which might possibly be open to the 
claimant are sedentary or light work jobs. Even Dr. Hargules is 
somewhat skeptical concerning the claimant 's ability to perform 
those types of work activities. 

The medical data, accompanied by the claimant's testimony, 
clearly reveals that he is in a state of debilitating pain which 
is experienced on a continuous basis. While it is true that 
some relief may have been experienced through the use of medication, 
any relief is on a sporadic basis at best. Consequential pain 
can be as disabling as the injury itself. 

Based upon the record as a whole and taking into consideration 
all of the aforecited ,ndustrial disability considerations, it 
is the opinion of the undersigned that the claimant has sustained 
an industrial disability to the extent of sixty percent of the 
body as a whole. 

FINDINGS OF FACT 

That on February 5, 1979 the claimant was an employee of the 
defendant. 

That on February 5, 1979 the claimant sustained a personal 
injury which both arose out of and in the course of his employ
ment. 

That the healing period extends from February 5, 1979 
through December 3, 1982. 

That Dr. Blume is the treating physician in this case. 

That the claimant underwent a surgical procedure at the 
hands of or. Blume on Hay 27, 1981. 

That the claimant, according to Dr. Blume, has a twenty 
percent (20%) permanent functional impairment as a consequence 
of the work injury. 

That claimant has physical restrictions brought on by the 
work inJury. 
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That claimant is in a state of almost constant pain due to 
the work inJury. 

That the claimant Is found to have an industrial disability 
to the extent of sixty percent (60\) of the body as a whole. 

CONCLUSIONS OF LAW 

That the claimant has sustained his burden of proof and has 
establlshe~ a causal relationship between the injury of February 
5, 1979, his healing period and resulting disability. 

ORDER 

.THEREFOR£, IT IS ORDERED that the defendants shall pay unto 
claimant healing period benefits for the period February 5, 1979 
through December 3, 1982 at the rate of two hundred ixty-five 
dollars ($265.00) per week. 

That the defendants shall pay unto claimant three hundred 
(300) weeks of permanent partial disability benefits at the rate 
of t wo hundred forty-four dollars ($244.00) per week. 

That the defendants shall pay unto claimant the following 
medical charges: 

Horst G. Blume 

Topfs Mister Drug 

$165.90 

671.00 

That the defendants are given credit for benefits previously 
paid. 

That interest shall accrue from December 3, 1982 pursuant to 
section 85.30 of the Code. 

That the costs of this action are taxed to defendants 
pursuant to Industrial Commissioner Rule 500-4.33. 

That the defendants shall file a final report upon payment 
of this award. 

Signed and filed this day of October, 1983. 

E, J. l<ELLY 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

GLADYS BURGGRAFF, 

Claimant-, 

vs. 
File No. 632634 

R E V 1 E W -
GRAHAMS, 

Employer, 

and 

R E O P E N I N G 

D E C I S I O N 

WAUSAU INSURANCE COMPANIES, 

Insurance Carrier, 
Defendants. 

Tnis is a proceeding in review-reopening brought by the 
claimant, Gladys Burggraf£, against her employer, Grahams, and 
the employer ' s insurance carrier, Wausau Insurance Companies, as 
a result of an injury of March 26, 1980. The par•ies Ciled a 
stipulation of facts, and the case was considered as submitted 
f or decision on October 6, 1983. 

FACTS PRESENTED 

The stipulation o! facts will suffice as a statement of the 
circumstances surrounding the question raised. Reference to 
e xhibits have been deleted, and the issue in this case is as 
stated in the stipula•1on: 

l. On March 26, 1980 claiman• sustained an injury 
which arose out of and in the course of her employ
ment. Temporary total disabili• y benefits were 
paid to claiman• from March 27, 1980 through 
September 8, 1980. 

2. Claimant was initially treated for her injury 
by J. E, Lavigne, M.D. for a •partial tear righ• 
posterior cruclate". She was referred to Marvin 
Dubansky , H.D., an orthopedic surgeon on May 13, 
1980. On October 23, 1981 Dr. Dubansky rated 
claimant's disability to be 10\ impairment of the 
lower extremity based upon • ... a suspect for a 
rupture of the medical meniscus•. 

3. In a letter dated December 3, 1981 Gerry 

1<1rkwood offered to pay claimant 10\ for •he leg. 
This le~ter was sent ~o claimant 1 s attorney. 

4, Claimant's attorney responded in a letter 
dated December 11, 1981 and indicated that there 
was permanent damage to the venous valve. 

S. On December 22, 1981 Ms. Kirkwood wrote to Dr. 
Creagh and inquired about permanent d1sab1l1ty. 

6. On December 29, 1981 Dr. Creagh prepared a 
report indicating that he concurred with Dr. 
Dubansky's rating of 10\ to the leg. 

7. In a letter da•ed January 7, 1982 Hs. Kirkwood 
again offered to pay 10\ of the leg to claimant 
•hrough her at•orney. 

8. As a resul• of no response from claimant's 
attorney, Ms. K1rk~ood ~rote to claimant's attorney 
on February 23, 1982. 

9. A response to Ms. K1rkwood 1 s letter was made 
by claimant's at~orncy 1n a letter da~ed April 7, 
1983 where he requested Hs. Kirkwood to issue a 
check payable •o claiman• and him. 

10. On April 12, 1983 a check was issued payable 
to claimant and her attorney. 

11. In a letter dated April 26, 1983 claimant's 
attorn~y returned the check and requested 1nteres~ 
on the permanent partial disability from February 
1981 [the date after the healing period when the 
final week of permanent partial disability would 
have accrued J. 

12. On Hay 2, 1983 Hs. Kirkwood disagreed with the 
demand of interest by clalman•'s attorney and 
enclosed the check for permanent partial disability. 

13. The check was returned in a letter from 
claimant ' s attorney dated Hay 6, 1983. 

14. On May 12, 1983 Hs. Kirkwood advised claimant's 
attorney •hat she would pay interest for the period 
from the date of the physical impairment rating by 
Dr. Dubansky to the date she offered tender of the 
10\ of the leg. 

15. On Hay 17, 1983, claimant's attorney filed a 
Petition for Review-Reopening on the issue of 
interest.. 

16. The issue to be determined by •he Industrial 
Commissioner tn this case 1s the amount of interest 
due on the permanent partial disability indicated 
1n this case. 

17. The par•ies agree that thi~ matter may be 
submitted on the basis of this Stipulation .... 

APPLICABLE LAW 

Section 85.30, Code of Iowa states as follows: 

Compensation payments shall be made each week 
beginning on the eleventh day after the injury, and 
each week there-af•er during the period for which 
compensation is payable, and if not paid when due, 
there shall be added to the weekly compensation 
payments, interest at the rate provided in section 
535.3 for court Judgements and decrees [currently 
10\) • 

In Farmers Elevator Co., 1<1ngsley v. Hanning, 286 N.W.2d 174 
(Iowa 1979), the dispute in arbitration was whether or not 
claimant sustained an injury which arose out of and 1n t he 
course of the employment. In deciding that the injury was 
compensable, the court examined the question of when in•eres• 
should commence and remarked the that the Elevator's theory that 
interest would commence at the time of the district court's 
affirmance of the agency's decision "would defeat the apparen• 
purpose of section 85.30, as well as Jeopardize the goal of 
other sections which evidence legislative desires to secure 
compensation for injured employees and their dependence at the 
earliest time. • (p. 180) The court went on to rule that the 
interes• began on the date the first installment came due, 11 
days after the injury. In eousfield v. Sisters of Herc , 249 
Iowa 64, 86 N.W.2d 109 (1957 , the ssue was w ether or not 
claimant in a review-reopening case should receive additional 
compensation. In ruling that the increased amount of compen
sation should be paid, the court ruled also that the interest 
was payable only from the date of the increased award. vorthman 
v. Keith E. Myers Enterprises, 296 N.W.2d 772 (Iowa 1980) stands 
t oe the general proposition that interest 1s allowed on a claim 
from the date the claim is liquidated. That case is not a 
workers' compensation case. 

ANALYSIS 

It appears that in Farmers Elevator the court considered the 
damages to be liquidated as of 11 days after the 1nJury. Tha• is 
basically the situation In any arbitration case where the issue 
concerns the question of whether the injury arose out of and in 
the course of the employment. It should be pointed out that the 
Bousfield was not overruled by Farmers Elevator, perhaps because 
it stands for a very different principle. In eousfield, •he 
court ruled that interest did not begin to accrue un•il the date 
of the increased award which is the same ~1me ~hat the claim 
became a known quantity or, in other words. became liquidated. 
The Bousfield rationale will be followed here. 

Reviewing t:he facts again, it: 1s clear that, at first, the 
parties did not agree as to t he amount of compensa•lon due. On 
January 7, 1982, the defendant insurance company offered to pay 
the scheduled value of a 10 percent ,irmanent par•ial impairment 
to the leg. The offer was repeated by letter of February 23, 
1982. No response was forthcoming by claimant until April 7, 
1983 when claimant's attorney requested a check payable to 
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claimant and to the attorney. It 1s clear that at that time , 
April 7 , 1983, the cla im became liquidated . 

Figuring the interest owed on a weekly basis as the compen
sation became due, the 22 wee~s started April 7, 1983 and ended 
August 7, 1983 (22 weeks ) . The interest on that amount at 10 
percent is $39.86. The principle (22 X $90 . 19 per week) is 
$1,984.18. Interest on that principle between August 8, 1983 
and November 30, 1983, the date of this decision, is $62.51, 
making a total inter est due of $101.37. 

The stipulation filed by the parties is adopted as the 
finding of facts. 

CONCLUS ION OF LAW 

Defendants owe interest of ten (10) percent per year on 
twenty-two (22) weeks compensation a~ the rate of ninety and 
19/100 dollars ($90.19) per week beginning April 7, 1983 which 
to date amounts to one hundred one and 37/100 dollars ($101.37). 

ORDER 

THEREFORE, defendants are hereby ordered to pay interest at 
ten (10) per cent per year for t wenty-two (22) weeks compensation 
at ninety and 19/100 dollars ($90 . 19) per week beginning April 
7, 1983. 

Signed and filed at Des Moines, Iowa this~ day of 
November, 1983. 

BARRY MORNlVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ROBERT A. BUTCHER, 

Claimant, 

vs. 

VALLEY SHEE1 METAL, 

Employer, 

and 

GREAT AMERICAN INSURANCE 
CCMPANY, 

Insurance Carrier, 

and 

Sf.CO!H; INJURY FUND OF IOWA, 

State of Iowa, 
Defendants. 

File No. 522032 

APPEAL 

D E C I S I O N 

STATEMENT OF 1'HE CASE 

Defendants appeal from a proposed review-reopening decision 
wherein claimant was awarcied 117 weeks of healing period benefits 
and ,2 weeks of permanent partial disability benefits. 

The record on appeal consists of the hearing transcript 
which contains the testimony of claimant, Dwight Lewis, Shirley 
Butcher, and Clement Joseph Novotny; the deposition of claimant; 
clQimant ' s exhibits 1 and 4 through 15; Second Injury Fund's 
interrogatories and claimant's answers thereto filed Nove~ber 6, 
1981; and the briefs and t,lings of all parties on appeal. 
Claimant's exhibits 2 and J were offered, but defendants' 
ObJect,ons thereto for failure to comply ,1th Industrial Comm1ss,oner 
Rule 500-4 . 17 were sustained by the deputy. 

ISSUES 

l . Whether the deputy erred in permitting the 1ntroduct1on 
of medical reports f1lea as answers to interrogatories propounded 
by •he Second InJury Fund when claimant failed to comply with 
Industrial Commissioner Rule 500-4.17. 

2. Whether the deputy erred 1n permitting the medical bill 
of Dr. Roland into P.vidence after obJect1ons to the introduction 
of e xhibits 2 and J , regarding a physical therapy report and Dr. 
Rolana's report, had oeen sustained. 

3. Whether the deputy erred in f1nd1ng that claimant'
blacKout spells arose out of and 1n the course of his emplo1ment, 
and further, that the medical expenses relating to the blackout 
spells should be paid by defendants. 

4. Whether the deputy erred 1n Ca1l1ng to find that claimant 
had the duty to m1t1gate his damages by seeKing prompt medical 
attention from Dr . Taylor 1n order to reduce the healing period 
1n connection with the blackout spells. 

5. Whether the deputy erred 10 f1nd1ng ~ causal connection 
between cla i mant's fall and his back injury, and further, by 

ordering defendants to provide a 11st of three orthopedic 
surgeons from which claimant 1s to choose one for treatment. 

6. Whether the deputy erred 1n the determination of which 
medical bills should be paid by defendants. 

7. Whether the deputy erred in finding claimant's weekly 
benef it rate for permanent partial disab ility to be $245.00 when 
the record revealed gross earnings of $390,42 per week. 

REVIEW OF THE EVIDENCE 

Claimant, age 46 at the time of the hearing, completed 11 
1/2 years of school and has subsequently received a high school 
diploma through GED. (Transcript, pp. 35- 36, 106) After 
playing professiona l baseball for three years, during which he 
also took an apprenticeship in sheet metal, claiman t became a 
jouroeyman sheet metal worker in 1962. Claimant testified that 
he was paid the union wage scale and worked out of the union 
work pool . He testified that his work required that he stand a 
great deal, lift heavy obJects, c limb stairs and ladders, and 
squat . (Tr., pp . 37-40) 

Claimant entered the U.S. Navy in Apr il of 1968 where he 
received combat training as a seal team member. He testified 
that he was shot in the right knee while servi ng 1n Viet Nam in 
1969. Surgery was performed on the knee in Japan, and claimant 
resumed his tour in Viet Nam six to eight weeks later. Claimant 
was discharged from the service in September of 1970. (Tr., pp. 
40-41) He returned to his occupation as a sheet metal worker 
and stated that he experienced no after effects from the healed 
wound to his right knee. He divorced his wife soon after 
leaving the service and remarried 1n August of 1973. Claimant 
has one child by his present wife as well as three children from 
hts wife's previous marriage. (Tr ., pp. 40-42 ) 

Claimant testified that he suffered another injury to his 
right knee in 197& when he slipped on ice and fell beneath his 
car. Surgery was performed on the right knee 1n March of 1978, 
and claimant returned to work 1n April of 1978. Claimant 
testified that by the fall of 1978 his right knee f e lt as good 
as it ever had. (Tr., pp. 44-4 5) 

Claimant was installing duct work on the inside of a construc
tion proJect on October 9, 1978 when he tripped over an electrical 
cord and struck his forehead on the floor. He testified that 
when he stood up he had a headache and e xperienced pain 1n his 
left leg and lower back. Claimant denied ever experiencing back 
problems or p roblems with his left leg or knee prior to Oc t ober 
of 1978. He was seen by Dr. Gray on the afternoon of his 
accident. Claimant later was seen by Philip C. Lehman, M.D., 
who had previously performed surgery on claimant 's right knee. 

Dr. Lehman, in a September 21 , 1979 letter to claimant ' s 
counsel , reported that he examined c laimant's knee on October 
18, 1978 at which time x-rays did not reveal any serious problems. 
He saw claimant again on November 8, 1978, and felt that an 
arthroscopic examination should be carried out due to continued 
severe pain in the left knee. An anthrogram was done on the 
knee on November 16, 1978, followed by an arthroscopic examina
tion done on November 17, 1978. The examination revealed a 
totally displaced lateral meniscus causing an e xcoriation of the 
anterior lateral femoral condyle which Dr . Lehman removed that 
day. Dr. Lehman reported that claimant was up 1n two o r three 
days, and wore a knee splint for about ten days. Claimant's 
wound had healed by November 28, 1978 , and he was started on 
quadriceps exercises. It was the opinion of Dr. Lehman that 
even though claimant's knee was healing satisfactorily, he would 
have increased arthritis 1n the knee . (Answer to Interrogatory 
17, Item 3) 

Claimant testified that he attempted to perform the exercises 
prescribed by Dr. Lehman to strengthen his knee, but had a great 
deal of difficulty due to the pain they caused 1n his lower back. 
(Tr., pp. 51-52) Dr. Lehman reported that on December 6, 1978 
claimant stated that his knee was doing well, but he had been 
having increasing pain in the back. Upon e xamining claimant, Dr. 
Lehman found localized tenderness over the L5-Sl interspace and 
some osteoarthritic changes of L4-5 and L5-Sl , but no evidence 
of spondylolisthesis. The doctor felt that claimant had osteo
arthritis of the back caused by walking Wlth a stiff knee. Dr. 
Lehman reported seeing claimant on January 10, 1979, at which 
time claimant's back still bothered him, but no signs of ruptured 
disc were apparent. (Answer to Interrogatory 17, Item 3) 
Claimant was admitted to Iowa Methodist Medical Center on March 
21, 1979 where a lumbar myelogram by Donald w. Blair, M.D. Dr. 
Blair reported some blunting of the nerve root on the right 
which he felt to represent a possible mild disc herniation . In 
a discharge summary dated March 28, 1979 Dr. Blai. reported a 
final diagnosis of a herniated disc lumbosacral right . (Answer 
to Interrogatory 17, Item 6) 

Claimant testified that following the surgery to his left 
knee he began to experience problems with his right knee also. 
He attributed the problems with his right ~nee to an exaggerated 
style of walking while the left knee was healing. In December 
of 1978 claimant contacted his union business agent to inquire 
about his prospects for returning to work, describing to the 
agent the problems that he had been having with his knees and 
back. Claimant recalled that in late December of 1978 or early 
January of 1979 t he agent tnformed him that there were no sheet 
metal worker jobs available to workers with his physical limita
tions, (Tr., pp. 52-55) 

Claimant began to experience blackout spells 1n January of 
1979, sever al weeks after he had last spoken with the union 
business agent. Claimant stated that he would blackout without 
warning and each occurrence would last from one to three minutes 
1n duration. H~ testified that he would simply fall to the 
floor if a blackout occurred while he was stand i ng. Claimant 
recalled that ~r. Lehman did not believe it feasible to treat 
either of his knees until the blackout spells were remedied and 
he stopped reinJuring his knees each time he fell. (Tr., pp. 
51-56) 

At the request of his counsel, claimant began keeping a 
record in April of 1979 as to the frequency with which his 
blackouts occurr~d. Claimant's exhibit l indicates that from 
April of 1979 through January of 1981 claimant blacked out from 
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8 to 36 times each month, with the average figure being approxi
mately 22 times each month. Claimant experienced no blackouts 
from February of 1981 through May of 1981. He experienced a 
total of 16 blackouts froffi June of 1981 through June of 1982, 
when the arbitration hearing was held. (Cl. Ex. 1) 

Claimant enteeed the hospital in February of 1979 under the 
care of F. M. Hudson, M.D., to determine if a blood clot was the 
cause of his blackout spells. The testing peoved negative and 
claimant was referred to R. L. Rodn1tzky, M,D., in Iowa City for 
neueological testing. (Tr., pp. 58-60) Dr. Rodnitzky reported 
that claimant was seen as a neurology outpatient on March 9 
1979, but that no neurological abnormalities were discovered. 
(Answer to Interrogatory 17, Item 5) Claimant was tested for 
vascular disease in Hay of 1979 by Dr. Dorner, the results again 
yielding no clues as to the cause of the blackouts . He was then 
referred to Michael J. Richards, M.O., who perforrred a halter 
monitor test on July 12, 1979, also with negative results. (Cl. 
Ex. 5) Claimant visited Mayo Clinic in September of 1979 where 
a complete medical workup was done in an attempt to discover the 
cause of the blackout spells and headaches. Claimant's back was 
also examined at Mayo Cl1n1c. Upon fa1l1ng to find an oeganic 
cause for claimant's blackouts, he was refeered by Mayo Clinic 
to St. Mary's 1n October of 1979 where he was examined for a 
possible mental causation ot the blackoLts. After his stay at 
St. Macy"s claimant was simply told that ~e had syncopal conver
sion reaction, and received ~o treatment. (Te., pp. 68-72) 

Claimant teatitied that the ins~rance carrier retused to pay 
tor the testing which he underwent at Mayo Clinic and St. Mary's. 
He also teat1f1ed that the insurance care1er rofused payrr~nt for 
the halte1 monitor test administered by Dr. Ric~ards as ~ell as 
two office visits to that physician 1n November and Dece~ber of 
1979. (Tr., pp. 65-66, 72-73) 

Claimant applied tor social security d1sab1l1ty benefits 1n 
November of 1979, and as part of the application process was 
examined by Michael J. Taylor, M.D., a psychiatrist. Claimant's 
application was reJected in December ot 1979. He discovered in 
early 1980, however, that his wile's Blue Cross-Blue Shield 
policy would pay for any treatment costs which hr might incur 
for up to JO days every six months. As a res~lt, claimant 
contacted Or. Taylor concerning treatment for his blackout 
spells. (Tr., pp. 75-79) Dr. Taylor summarized his f1nd1ngs in 
his work with claimant 1n several reports to claunant's counsel. 
On August 27, 1980 Dr. Taylor reported: 

I write to summarize for you the extensive 
expeeience that I have had 1n attempting to diagnose 
and treat Mr. Butcher's blackout spells. My 
conclusions regarding the nature ot these spells, 
the cause of the spells, and my reasons for reaching 
these conclusions can best be understood, I feel, 
by cheonologically outlining for you my experience 
with Mr. Butcher. 

I first saw Mr. Butchee in Januaey of 1960 for 
the purpose of doing an evaluation for Disability 
Determination Seevices. A copy of that report 1s 
enclosed. Ky basic conclusion in that report was 
that, whi,e the etiology of Mr. Butcher's blackout 
spells had not been determined, they, quite cl arly, 
prevented him from doing even routine, repet1t1ve, 
unskilled work and I felt that, at that time, the 
prognosis foe any significant lmproveme~t in t~e 
next 12 months was extremely poor. 

In June of 19&0, ~e. Butcher initiated contact 
with me, stating that he was willing, at hls own 
expense, to receive treatment from me In an attempt 
to find the cause of t~e blackout spells and tind a 
treatment foe them. While Hr. Butcher h~d no funds 
to pay for outpatient care, it was discovered that 
his wife's Blue Cross/Blue Shield would pay tor 
inpatient caee and, because so many diagnostic 
tests were going to be requieed, the most expeditious 
course seemed to be admission to the hospital Lor 
evaluation and, 1t was hoped, treatment. Mr. Butcher 
was ad~itted to Iowa Lutheran Hospital on June 4, 
1980, and dischar9ed trom the hospital June 25, 
l9ij0. A copy of my discharge summary from that 
hospitalization is enclosed. At the beginning of 
that hospitalization, I woe of the strong opinion 
thnt there was an organic etiology for Mr. Butcher'n 
blackout spells and that that etiology hnd not yet 
been discovered. As is obvious from the dischac9e 
eummaey, a thorough evaluation of Mr, Butcher to 
rule out endocrinolog1c, cerebral-vascular, cardio
vascular, and neurolog1c causes for his spells 
failed to reveal any organic etiology. I felt, at 
the tlm of his diechaege feom the hospital, that 
we hnd investigated every possible organic factor 
and that the only other possible explanation tor Mr. 
Butcher"s symptoms was that they were, somehow, 
emotionally-based. Because his insurance benefit& 
wore about to expire and because Hr. Butcher again 
~xpressed a willingness to pay for outpatient care 
out of 111s own pocket, we agreed to, at least, two 
outpatient visits following his discharge from the 
hospital to try to get some informat1on about what 
emotional factors might be playing a role in his 
blackout epella. 

At the time Mr. Butcher was odmitted to the 
hospital, I strongly suspected, as mentioned above, 
that thee~ was an organic cause foe his blackout 
spells and that these spells were totally unrelated 
to his industrial accident in October of 1976. At 
the time ot his discharge, while it was more 
apparent that emotional factors were playing a 
significant role 1 was still inclined to attach 
little causal relationship between the fall 1n 
Octobee of 1978 and hie cure~nt situation. 

Since his release from the hospital, I have seen 
Mr. Butchee foe four one-hour sessions. Those 
visits took place on June 30, July 11, July 21, and 
August 4, 1980. As a result of those visits, and, 

Over the past two months, as Mr. Butchee and I 
have discussed his emotional response to the fall 
in October of 1978, it appears that he had little 
emotional reaction to the fall until December of 
1978, when he first leaened from his employer, that 
he would not be allowed to return to work 1n his 
usual occupation. In early January of 1979, Mr. 
Butcher was told that, not only would he not be 
allowed to do any work that involved climbing but 
that his employer was unw1ll1ng to employ him in 
any capacity. Mr. Butcher's eesponse to this 
information, which he viewed as very unfair, was 
extreme anger and frustration. It was quite clear 
to me that Mr. Butcher had repressed a great deal 
of these feelings and, it wasn't until the thied 
hour that we had spent discussing this situation, 
that he waD able to verbalize the feelings and show 
affect consistent with these feelings. Within 24 
hours of fiest learning (Ln January) that he would 
not be allowed to return to woek, and while feeling 
very angry, Mr. Butcher experienced his first dizzy 
spell. n1th1n the next two or theee days, whenevee 
Mr. Butchee would think for any significant period 
of time about what he perceived to be the unJust 
way that he was be1ng teeated by his formee employer, 
he would again experience dizzy spells. Within 
three days, the dizzy spells progressed to the 
blackout spells which Mr. Butcher has continued to 
experience. 

It 1s my firm opinion that the dizzy spells, 
which then progressed to the blackout spells, are 
clearly and directly related to Mr. Butcher's 
discomfort with the significant ang,y feelings that 
he continues to exper1once when he thinks about ~ow 
he came to lose his job. It ~as now been clearly 
demonstrated to me that, whenever Me. Butchee 
begins to remembce those first few days after he 
found that he would not be able to return to woek, 
he has a blacKout spell. This has been demonstrated 
1n my office. So far, on on outpatient basis, ! 
have not been able to get ~r. Butcher to deal with 
the angry feelings that he has - ~e always blacks 
out before 1t 1s possible to do so. At this point, 
I am highly optimistic that Me. Butcher•~ blackout 
spells can be successl~lly treateJ. I have some 
doubt as to whether oe not this can be accomplished 
on an outpatient basis - inpatient care tor approxi
mately one ~eek wtuld, in my opinion, be, DY tar, 
the most exped1t1ous way to eemovc these symptoms. 
~ince Mr. Butche1 ,s out ot 1nsuranc~ benefits, it 
see~s to me that 1t would be ~ell to the benef1t of 
the ~orker's Isle) Compensation carrier to pay t~e 
charges for thl hospitalization. Again, I am 
highly confident t~at we could attain symptorr 
resolution with one week's hospitalization. 

To summarize, t~en, what has obv10Jsly been a 
~omplex history, it is my orin1on that Mr. Butcher's 
blackout spells drc directly related to the fall 
that he expeeienced 1n october of 1978. It is my 
firm opinion t~at ~r. Butcher has been disabled tom 
any type of competitive employment since the fall 
~nd continues to be so disabled at the peesent time. 
It 1s my equally-firm opinion that Mr. Butcher's 
disability 1s not permanent and that, with appropriate 
teeatment, his blackout spells could b eliminated. 
(AnG~ee to Interrogatory 17, Item 15) 

On February 11, 1981 Dr. 1aylor again reported to claimant's 
counsel: 

l apologize toe my delay 1n providing you with 
an updated report as to Hr. Butcher's progress. My 
reco,ds indicate that the last written communication 
that we had was in September of 1980, when I 
atte~pted to clarify for you and for the eepresenta
t1ve of the Workmens' [a1c) Comp carrier the 
relat1onsh1p between the tall that Mr. Butcher 
suffered and the subsequent symptoms that he has 
experienced. Because of the comp caeeier's unwilling
ness to provide any furthee treatment and because 
of Mr. Butcher's l1nanc1al situation, I was not 
able to rehosp1talize Kr. Butcher, to provide 
detinitive treatment, until January of 1981, when 
his wife's insurance would, once again, covet that 
hospitalization. 

Hr, Butcher was hospitalized, under my care, at 
Iowa Lutheran Hospital from January 5 through 
January 14, 1981. The information gathered during 
that hospitalization provides further and, in my 
opinion, irrefutable, verification that Mr. Butcher's 
black-out spells were dieectly related to his 
inability to return to work because of the fall. 
On the second day of his hospitalization, Mr. Butcher 
was given an Amytal 1nterv1ew during which his 
feelings, regarding the fall and his being told 
that he could not return to work, were discussed 
under the influence of Amytol. He then went 
through a series ot covert desensitization exercises. 
That treatm~nt appeaes, thus tar, to have been 
successful. Mr. Butchee is having no fuether 
black-out spells and his depressive symptoms are 
gradually decreasing. 

We have, therefore, the following set of facts 
which seemo to eliminate all doubt~• to the cause 
of his symptoms. Mr. Butcher was told that he 
could not return to work because of his inJury. He 
had a great deal of angry feelings 1n response to 
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receiving this information. It was, 1n1t1ally, my 
working hypothesis that it was his angry feelings 
that were the cause of the black-ou t spells. The 
treatment program was 1n1t1ated which was based 
upon that hypothesis. That treatment program was 
carried out and Hr. Butcher's black-out spells 
disappeared. I can see no other possible e xplanation 
for the fact that Hr. Butcher's black-out spells 
have disappeared. The litigation certainly has not 
been settled. He received no financial reward for 
having the black-out spells disappear. In short, 
Hr. Butcher's black-out spells disappeared because 
the causal relationship between the fall and the 
spells was correctly identified and an appropriate 
treatment regimen was initiated. 

I can think of no more clear-cut evidence for 
the causal relationship between the fall and Hr. Butcher's 
symptoms than now exist. (Answer to Interrogatory 
17, Item 18) 

Finally, on September 22, 1981 Dr. Taylor reported: 

There 1s ample medical documentation 1n file, 
including records from the Mayo Cl i nic and from 
Iowa Methodist Medical Center, to document onset of 
Hr. Butcher's condition in January of 1979. (This 
1s when he first experienced his blackout spells.) 
From a period of January of 1979 through his 
hospitalization 1n January of 1981, Hr. Butcher's 
condition was, essentially, unchanged and was as 
described 1n my September 17, 1980, letter to Hr. 
Behrens. 

An additional impairment developed 1n September 
of 1980. Hr. Butcher developed a severe depression 
which was manifested by sign1ficant initial and 
terminal sleep disturbance, decreased appetite with 
associated 20- pound weight loss, diff1culty concen
trating, increased irritability, decreased interest, 
increased anx1ety, feelings of hopelessness, 
feelings of helplessness, and vague suicidal 
ideation. That impairment has responded fa1rly 
well to antidepressant medications and, during the 
period of January , 1979 through January, 1981, 
there were probably only about four months out of 
that period of time where Hr. Butcher was further 
impaired by his depression. Quite obviously, 
however, his syncopal episodes remained unchanged. 
Hr. Butcher stopped having syncopal episodes on or 
about January 10, 1981. It would be my estimation 
that, at that point, his psychiatric disability 
ended. 

In your September 8, 1981, letter, you ask me to 
comment on statements made by review1ng physicians 
in Maryland. I spent considerable time talking 
with the physicians in Maryland about this situation. 
They never seemed to have a clear understanding of 
the situat1on. It is clear, to me , that Bob could 
not control these blackouts. He, frequently, 
inJured himself , primarily bumping his head. I 
have seen such 1njuries on, at least, three occasions. 
The reviewing physician's statement about which you 
comment 1s totally unfounded. 

In order to minimize cost to Mr. Butcher, since 
he had no way to pay for his visits to my office, a 
vast maJority of my contact with him, outside the 
hospital, has been by telephone. I saw him, in the 
hospital, from January 5 through January 24, 1981. 
I saw h1m, again, during his hospitalization from 
August 24 through Septembec 4, 1981. (Answer to 
Interrogatory 17, Item 20) 

Billing records from Iowa Lutheran Hospital indicate that 
claimant's medical expenses for each of his visits were paid by 
Blue Cross-Blue Shield. (Cl. Exs. 10, 11 and 12) 

Claimant was seen by Dr. Lehman on February 23 , 1981 for an 
orthopaedic examination and evaluation. In a Pebruary 26, 1981 
letter to claimant's counsel, Dr. Lehman reported: 

Examination of the knees reveals he has severe 
crepitation of the right knee, particularly. This 
is rr.lld on the left. He has severe chondromalacia 
of both patellae. The knees are not swollen at the 
time of examination. There is not any ligamentous 
instability. He has normal sensation of both lower 
extremities, back, and buttock areas. He has 
localized tenderness over the L4-5 and L5-Sl 
intecspaces . There is not any tenderness over the 
sciatic notch . He has decreased sensation over the 
entire left side of the back as compared to the 
right side. 

X-ray examinat1on of the lumbar spine and both 
knees reveals minimal arthritic changes of the 
lumbar spine. He has far-advanced osteoarthrit1c 
signs of the r 1ght knee, having a loose body 1., the 
popliteal area which is probably attached to the 
synovium. He has spurs both medially and laterally 
at the tibial plateaus. He also has large spur 
formation of both patellae. I might add that the 
right knee also has narrowing of the Joint spaces 
both media:ly and laterally. The left knee reveals 
less deter1oration of the joint. There are not any 
spurs, however, he does have spur formation over 
the patella, superior pole. 

Diagnoses are the following: (1) Severe osteo
arthritis of the right knee after meniscectomy . 
(2) Hild arthritis of the left knee after meniscec
tomy. (3) Hild arthritis of the back with a 
possible disc protrusion. 

It is my opinion that he has 20 percent permanent 
disability of the right knee after meniscectomy 
combined with the arthr1t1s. I would say the left 
knee is approximately 50 per cent permanent-partial 
disability because of the arthritis and meniscectomy. 
The back as a whole is approximately 10 per cent 
because of persistent pain. It is a possibility 
that a lam1nectomy could help; however, he does not 
have any findings to indicate this at the present 
t1me. (Answe r to Interrogatory 17, Item 17) 

Bernard F. Morrey, H.D., an orthoped1c surgeon at Ma yo 
Clinic, reported on February 19, 1980 as follows: 

I have been asked to render an opinion concerning 
the impairment of this patient with respect to his 
knees. 

On the basis of his pevious surgery and our 
examination, I would estimate that he has a 15 
percent disability on the left and a 30 percent 
disability of the right knee as a result of surgery 
and instability. (Answer to Interrogatory 17, Item 
13) 

Donald W. Blair, M.D., an orthopedic surgeon, reported in a 
November 7, 1979 letter to the insurance carrier as follows: 

In reply to your letter of October 18th, this 
patient has not been seen since Hay 7, 1979 and h1s 
complaints in the preceeding few months had been 
related to h1s back as well as "black out• episodes. 

This man did have a lateral menisectomy of the 
left knee, secondary to trauma on October 9, 1978. 
Consultations on this man were related to his back 
complaints on February 20, 1979 and subsequent 
reference to the knee is not made in my notes. 

It would be my impression from the limited 
information available that he had an uncomplicated 
lateral men1sectomy of the left knee and with an 
anticipated residual impairment of the left lower 
extrem1ty of 5%. Time off work for the men1sectomy 
would usually be 6-8 weeks. We do know, however, 
that he was not back to work by that t1me because 
of his other problems. (Answer to Interrogatory 
l 7, I tern 8) 

Dwight Lewis, who works for the State Department of Public 
Instruction as a vocational rehabilitation counselor, testified 
that claimant was attending classes at Area Eleven Community 
College at the time of the review-reopening decision. Lewis 
testified that claimant was learning to be an estimator 1n the 
conditioned air program. He noted that upon graduation from the 
course claimant's job prospects appear to be good, and that one 
sheet metal company had already expressed interest in hiring 
claimant as a conditioned air estimator. (Tr., pp. 26-29) 

Clement Joseph Novotny, the owner of Valley Sheet Metal, 
testified that he normally employs five or six full time sheet 
metal workers, but that sometimes that number increases to 
twelve or fourteen depending upon the speed of construction. 
Novotny testified that claimant was hired out of the union pool 
on a temporary basis. Claimant had worked for Valley Sheet 
Metal six and one-half weeks at the t1me of his injury and 
earned $11.38 per hour. Novotny testified that he had up to two 
months of work remaining for claimant at the time he was inJured. 
(Tr., pp. 151-157) 

APPLICABLE LAW 

Iowa Industrial Commissioner Rule 500-4.17 provides: 

Each party to a contested case shall serve all 
written doctors' or pra~t,tioners' reports in the 
possession of the party upon each other party at 
least thirty days prior to the date of hearing. A 
party obtaining a medical report wit-hin thirty days 
of a hearing immediately shall serve upon each 
other party a copy of the report. Notwithstanding 
4.14(86), the reports need not be filed with the 
industrial commissioner; however, each party shall 
file a notice that such service has been made in 
the industrial cow~issioner's office, identifying 
the reports sent by the name of the doctor or 
practitioner and date cf report. Any party failing 
to comply with this frovision shall be subJect to 
4.36(86). 

This rule is intended to implement sections 86.8 
and 86.18, The Code. 

Iowa Industrial Commissioner Rule 500-4. 18 provides: 

In any contested case a signed narrative report 
of a doctor or practitioner setting forth the 
history, diagnosis, findings and conclusions of the 
doctor or practitioner and which is relevant to the 
contested case shall be considered evidence on 
which a reasonably prudent person is accustomed to 
rely in the conduct of se rious affairs. The 
industrial commissioner takes official notice that 
such narrative reports are used daily by the 
insurance industry, attorneys, doctors and practi
tioners and the industrial commissioner's office in 
decision-making concerning injuries under the 
jurisdiction of the industrial commissioner . 

Any party against whom the report may be used 
shall have the right, at the party's own initial 
e xpense of cross- examination of the doctor or 
practitioner . Nothing in this rule shall prevent 
direct testimony of the doctor or practitioner. 
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This rule is intended to implement sections 86.8 
and 86.18 and to interpret section 17A,1 4, The Code. 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an inJury on October 10, 1978 which 
arose out of and 1n the course of his employment, McDowell v. 
Town of Clarksville, 241 N.W.2d 904 (Iowa 1976)1 Musselman v. 
Central Telephone Co,, 261 Iowa 352, 154 N.W.2d 128 (l967), 

• • • • (TJhe term 'inJury' as used in the Workmen's Compensation 
Act, • • is broader than mere reference to some ObJectivc 
physical break or wound to the body, but includes also the 
consequences therefrom, including mental ailments or nervous 
conditions.• Deaver v. Armstrong Rubber co., 170 N.W.2d 455 
(Iowa 1969). 

"(TJhere is also respectable authority to the effect that 
when there has been a compensable accident, and claimant's 
lnJury related disability 1s increased or prolonged by a tra~ma 
connected neurosis or hysterical paralysis, all d1sab1l1ty, 
including effects ot any such nervous disorder, 1s compensable. 
Gosek v. Carmer and Stiles Co., 158 N.W.2d 731 (Iowa 1968). 

The words •,n the course o!" refer to the time and place and 
circumstances of the injury. McClure v. Union et al. Counties, 
188 N.W.2d 283 (Iowa 1971)1 Crowe v. DeSoto Consol. Sch. Dist,, 
246 Iowa 402, 68 N.w.2d 63 ( 

"An Injury occurs in the cource of the employment when 1t 1s 
within the period of employment at a place the employee may 
reasonably be, and while he 1s doing his work or something 
incidental to it.• Cedar Ra~1ds Com~. Sch. Dist. v. ~61¥• 278 N.W.2d 
298 (Iowa 1979), McClure, 18 N.W.2d 283, Musselman, Iowa 
J~2, 154 N.".2d 128. 

The claimant has the burden of proving by a preponderarce uf 
the evidence that the 1nJury of October 10, 1978 1s causally 
related to the d1sab1l1ty on which he now bases his claim. 
BodiSh v. Fischer, Inc., 257 Iowa 516, 1J3 N.W.2d 867 (1965). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (l955J. The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

The right of a worker to receive compensation for injuries 
sustained which arose out of and in the course ot employment Is 
statutory. The statute conferring this right can also fix the 
amount of compensation to be paid for different specific Injuries, 
and the employee 1s not entitled to compensation except as 
provided by the statute. Soukup v. Shores Co., 222 Iowa 272, 
268 N.W. 598 (1936). 

Iowa Code sect1on 85.27 provides, 1n part: 

The employer, for all injuries compensable under 
this chapter or chapter BSA, shall furnish reasonable 
surgical, medical, dental, osteopathic, chiropractic, 
pod1atric, physical rehab1l1tat1on, nursing ambulance 
and hospital services .••• 

For purposes at this section, the employer 1s 
obliged to furnish reasonable servl~es and supplies 
to treat an 1nJured employee, and has the right to 
choose the care. The treatment muat be otfered 
promptly and be reasonably su1ted to treat the 
Injury without undue Inconvenience to the employee .... 

Iowa Code section 85.36 provides, In part: 

The basis of compensation shall be the weekly 
earnings of tho 1nJured employee at the time ot the 
injury. Weekly earnings means gross salary, wages, 
or earnings ot an employee to wh1ch such employee 
would have been entitled had he worked the customary 
hours for the full pay per,od In which ~e was 
1n3ured, as regularly requ,red by his employer for 
the work or employment tor which he was employed, 
computed or determined as tollows and then roundrd 
to the nearest dollar: 

6. In the case ot an employee ~·ho 1s paid on a 
dally, or hourly basis, or by the output of the 
employee, the weekly earnings shall be computed by 
dividing by thicteen the earnings, not 1n~luding 
over 1me or premium pay, ot sc1d employee earned 1n 
the employ of th•• e111ployer 10 the last compl,:,ted 
period ot thirteen consecutive calendar weeks 
immediately preceding t~e 1nJury. 

7, In the case of an employoe who has been 1n 
the employ of the employe, less than thirteen 
calendar wePks immediately preceding the 1n3ury, 
his weekly earnings shall br computed unde, subsection 
6, taking the earnings, not 1nclud1ng overtime or 
premium pay, for such purpose to be the amount he 
would have earned had ho b<:•en so employed by the 
employer the full thirteen calendar weeks immediately 
preced1ng the Injury and had worked, when work was 
a~a1loble to other e111ployees 1n a similar occupation. 

ANAL'iS!S 

The C1rst lseue on appeal ls whether the deputy er,ed 1n 
perm1tt1ng the introduction ot Jnswers to 1nterro9ot~ries 
propounded by the Second Injury fund. Detendants specit,cally 
assail the introduction 01 ~edical reports tiled in response to 
interrogatory 17 wherein claimant wos requested to provide all 
medical reports, op1n10ns, and ratings concerning his ln)uries 
and dlsab1l1ty. De{endants argue that because claimant did not 
give notice as to which ot the reports contained in the response 
to Interrogatory 17 would b<> introduced ot the hea, 1ng he has 
not complied with Rule 500-4,17, ond has denied detendants th~ 
opportunity to d,·pose potential 11'edlcal "itnesses and to arrange 
Cor an 1ndep~ndent examination of claimant. Defendants' argument 

fails, however, because Rule 500-4.17 does not require that the 
party serving medical reports specifically 1dent1fy which 
reports will or will not be offered into evidence. 1he rule 
merely requires that all relevant doctors' and practitioners' 
reports be served upon each opposing par t y and that notice of 
such service be filed with this office. Defendants were served 
a s~t of the 111edical reports which were claimant's response to 
interrogatory 17, and notice of such service was received 1n 
this office on November 6, 1981. Defendants were 1n no way 
prejudiced from deposing potential medical witnesses or otherwise 
engaging in d1scovery, as they received the medical records in 
question over seven months before the hearing. In add1t10n, 
defendants' failure to anticipate which reports would be submitted 
into evidence in no way depcived them the opportunity to arrange 
for an independent medical examination of cla•~~nt. The record 
does not reflect any refusal on the part of claimant to attend 
any such scheduled examination. No error 1s found 1n the 
1ntcoduct1on of the medical reports filed 1n response to interrogatory 
17. 

The se~ond 1ss~e on appeal 1s whether the depcty erred in 
permitting the medical bill of Dr. Roland Into evidence after 
ob3ect1nns to the 1ntruduct1on of exh1b1ts 2 and 3 had been 
sustained. fhe excluded exh1b1t& (a report from Dr . Roland and 
a physical thocapy report) were properly omitted as this office 
received no notice of tho reports having been served as is 
requ1ted by Rule 500-4.17 . 1he bill trom Dr. Roland, however, 
Is not cla&s1f1ed as a medical report and 1s not subJect to Rule 
500-4,17, Claimant testified to the ex1st,:,nce of the bill and 
the retusal of payRent on the part of defendants, As there is 
no lack of foundation for entry of the bill into evidence, no 
error 1s found. 

The third issue on appeal 1s whether the deputy erred in 
finding that claimant's blackout spells arose out of and 1n the 
course of his employment and that medical expenses relating to 
the blackouts should be paid by defendants. As noted 1n the 
applicable law portion of this dec1s10n, mental ailments or 
re,vous conditions which are a direct consequence of a physical 
i 1jury may be compensable. The physical 1n1ury ,n this case was 
an impaired lett knee and back pain which resulted from claimant 
tripping on an electrical cord . Such an injury 1s doubtlessly a 
natural incident inherent In any type of construction work, and 
thus arose out of the employment. The 1n3ury occur,ed during 
normal working hours while claimant performed h1s job duties, 
thus It occurred 1n the course of the employment. De. Taylor'& 
reports Indicate a clear connection between claimant's 1nab1lity 
to retucn to his work due to his physical impairments as a 
result of such injury and the blackout spells. As claimant's 
blackout spells certainly appear to be a direct consequence of h1s 
Inability to work due to physical 1n;urlcs which arose out 
of and in the course 01 ~•s employment, the deputy properly 
found the blackout spells to be compensable and that the medical 
expenses 1n relation thereto should be paid by defendants. 

The foucth issue on appeal ls whether the deputy erred 1n 
failing to find that claimant had the duty to mitigate his 
damnges by seeking pro~pt medical attention trom Dr. Taylo,. 
The record 1ndicates that the Insurance carrier ~as unwilling to 
pay tor cla1mart's med,cal expenses starting w1t~ those Incurred 
at Mayo Clinic, and that claimant was unable to atford to pay 
medl~al expenses hi111Self. Cldimant was able to rece1ve treatment 
from Dr. Taylor only upon learning that his wife's Blue Cross
Blue Shield policy would pay for limited treatment as an inpatient. 
~lalmant appears to have sought tceatment trom Dr. Taylor on a 
schedule which was regulated by l1m1tat1ons of his own furds and 
his wife's Blue Cross-Blue Shield policy. ln view of the 
insuranc~ carc1er's unwillingness to pay many at h1s previous 
medical expenses, 1t was not unreasonable for claimant to assume 
that t~oso expenses incurred with Dr. Taylor would be paid by 
the Insurance carrier. The progression of the reports from Dr. 
Taylor would f~rther 1nd1cnte that the workers' compensation 
carrier had been atforded an opportun1ty to provide the cace of 
Dr. Taylor which they had refused. Given the insurance carriers 
apparent abandonment of cl~1mant, the 1nab1l1ty of claimant to 
pay tor treatmPnt himself, and the limited scope ot treatment 
available th1ough his wile's Blue Cross-Blue Shield policy, 1t 
does not appear that claimant could have received trentmcnt at 
an earlier !ate, In any event no rule Is known which requires 
the claimant at his own expense to obtain treatment to reduce 
his d1sab1llty. The fact that he did works to the benefit not 
the detriment of the workers' compensation carrier and they 
should not now be hoard to complain. It treatment had not been 
rendered until the workers' compensation carr1e1 agreed t~ pay 
it would have been delayed turther. 

T~e fifth issue o~ appeal 10 whether the deputy erred 1n 
tinding a causal connection between claimant's fall and his back 
in)ucy, and further, by ordering defendants to provide a list of 
three orthopedic surgeons from which claimant choose treatment. 
Claimant test1t1ed that his back hurt immediately after he fell 
on October 9, 1978, and that he had experienced no back problems 
prior to that date. 'lhe February 23, 1981 report from or. Lehman 
Indicated that cla,mant possibly suffered trom a disc protrusion 
and might be a future cand1date tor a lam1nectomy. Given these 
facts it is not unreasonable to conclude that a causal connection 
exists between the incident of October 9, 1978 and claimant's 
&Jbsequent back pain. under Iowa Code section 85,27 claimant 1a 
entitled to reasonable medical services which may be chosen by 
the employer. Allowing claimant to choose trom a list of three 
physicians chosen by the employer, however, 1s not an unreasonable 
approach to 1nsur1ng that claimant ,s provided adequate medical 
care. 'lo error is found 1n the deputy C1nding of a causal 
connection between hi~ fall and back injury, or in ordering that 
detondant& provide a 11st of three orthopedic surgeons. 

The sixth issue on appeal 1s whether the deputy erred in the 
dcterm1nat1on of which medical bills should be paid by defendants. 
Detendants contend that some of the bills which they were 
ordered to pay represented treAtment of maladies which were not 
represented treatment of malad,es which were not lound by the 
deputy to be compensable. Upon review ot the medical bills 
submitted into evidence, 1t appears that defendants were ordeced 
to pay tor an x-ray of claimant ' s r1ghtl"itnee taken by Dr. Lehman. 
The r 1ght knee waq not found to be co!1'pensable and treatnw,nt 
thecetore should not be charged t o defendants. All of the 
remaining medical bills, however, appear to have been incurred 
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in efforts to treat claimant's left knee, back, and to discover 
the cause of his blackouts. Simply beca~se much of the testing 
for the cause of claimant's blackout spells was negative does 
not relieve defendants from responsibility of payment. The 
finding of fact with regard to this issue will modify the order 
to disallow payment for Dr. Lehman's treatment to claimant's 
right knee. 

The fi~al issue on appeal is whether the deputy erred in 
finding claimant's weekly benefit rate for permanent partial 
disability to be $245.00 when the record revealed gross earnings 
of S390.42 per week. Iowa Code section 85.36(7) provides that 
an employee who has not worked for an employer for 13 weeks 
immediately preceeding an in3ury shall have his gross earnings 
determined by calculating what he would have earned had he 
worked when work was available to other employees during the 13 
weeks prior to the injury. Clement Joseph Novotny testified 
that he normally employed five or six full time employees and 
hires temporary help as needed. Claimant worked for Valley 
Sheet Metal only six and one-half weeks before his 1nJury, and 
is therefore entitled to have his gross earnings determined by 
the amount that a full time employee could have earned during 
the 13 weeks prior to October 8, 1978. A full time work week 
based upon the union SCdle wage of $11.38 per hour equals $455.20 
per week. Claimant supports a family of six, including one 
child of his own, as well as three children by his spouse's 
first marriage. He is therefore entitled to six exemptions. 
The deputy's determin~tion that claimant is entitled to permanent 
partial disability benefits of $245 was proper and is hereby 
affirmed. 

FINDINGS OF FACT 

1. Claimant worked as a sheet metal worker, earning the 
union pay scale wage of Sll.38 per hour. 

2. Claimant had not experienced back or left knee problems 
prior to October 9, 1978. 

3. Claimant suffered injuries to his back ano left knee on 
October 9, 1978 in an accident which arose out of and in the 
course of his employment. 

4. Claimant underwent surgery to his left knee on November 
17, 1978. 

5 . Claimant was unable to perform knee strengthening 
exercises because of his back pain. 

6. Claimant suffered a mild disc herniation as a result of 
the October 9, 1978 accident. 

7. Claimant was notified in December of 1978 or January of 
1979 that sheet metal work was unavailable to him because of his 
back and left knee disabilities. 

8. Claimant began expriencing blackout spells in January of 
1979. 

9. Claimant blacked out an average of 22 times each month 
from January of 1979 through January of 1981. 

10. Claimant was unable to do work of any type during the 
period of his blackout spells. 

11. Claimant received no aid from the insurance carrier in 
helping him to identify the cause of the blackout spells after 
July of 1979 . 

12. Claimant eventually received treatment for the blackout 
spells starting in January of 1980 when he discovered that his 
wife's Blue Cross-Blue Shield insurance policy would pay for 
limited treatment. 

13. Claimant's blackout spells were determined to have been 
the result of anx iety over having been denied work as a sheet 
metal worker. 

14. Claimant's blackout spells were eventually controlled by 
January of 1981. 

15. Claimant was not able to shorten the period of his 
blackout spells due to the insurance carrier's abandonment of 
his case. 

16. Claimant's blackout spells resulted out of physical 
in3uries sustained in the October 8, 1978 accident. 

17. Claimant ' s back inJuries are causally related to his 
accident of October 9, 1978. 

18. Claimant ' s right knee was x-rayed by Dr. Lehman, but is 
not found to be compensable. 

19. Claimant worked for Valley Sheet Metal for six and 
one-half weeks. 

20. Claimant supports a family of six persons , and is 
entitled to six exemptions. 

21. Claimant's gross wage is determined to be $455.20 per 
wee k. 

22. Claimant reached his max imum healing progress on January 
10, 1981. 

23 . Claimant has sustained a permanent functional impairment 
of ten percent of the lef t leg. 

24 . Claimant is in need of further orthopedic care for his 
back injury. 

CONCLUSIONS OP LAW 

Claimant has sustained the burden of proving that a 10 
percent disability to his left knee which arose out of a nd 1n 
the course of his employment. 

Claimant ha s sustained the burden of pr~vi ng that his 
bla c kout spells arose out and in the cours of his employment. 

Claimant has sustained the burden of proving a causal 
connection between the disability to his left knee, his blackout 
spells, and back difficulties. 

WHEREFORE, the deputy's decision is affirmed except as 
mod1f1ed in the order of medical expenses to be paid by defendants. 

THEREFORE, it is ordered: 

That the defendant, Great American Insurance Company, pay 
the claimant healing period benefits of a one hundred seventeen 
(117) week duration at the weekly rate of two hundred sixty-five 
dollars ($265) with a credit to be taken for those amounts 
previously paid. Statutory interest at the rate of t,en percent 
(10\) per annum shall apply to those tardy payments due from the 
date of in3ury. 

It is further ordered that beginning on January 11, 1981 
oetendant, Great American Insurance Company, shall pay the 
claimant a twenty-two (22) week period of permanent partial 
disability at the weekly rate of two hundred forty-four dollars 
($244) per week together with ten percent (10\) statutory 
interest from the date due. 

.t is further ordered that within ten (10) days from the 
date of this decision, defendant, Great American Insurance 
Company, shall submit to the claimant a list of three (3) 
licensed orthopedic surgeons based in Des Moines, Iowa, from 
which list claimant shall choose one within ten (10) days who 
shall treat him and/or report his findings which shall be made a 
part of these proceedings. tf the parties cannot agree upon a 
course of action based upon the orthopedic surgeon's report a 
review-reopening should be filed. 

1'hat defendant, Great Amer lean Insurance Company, pay the 
claimant the following medical expenses he has incurred as 
necessary to treat his injuries: 

Drugs 
J. P. Morrey, M.D. 
Lutheran Hospital 
Polk County 
Mayo Clinic 
M. J. Richards, M.D. 
Methodist Hospital 
G. C. Roland, M.D. 
M. J. Taylor, M.D. 

$ 776.84 
85.00 

9,454.12 
122.00 

2,650.85 
30.00 

150.00 
908.00 

1,545.00 

Costs of these proceedings are charged to defendants pursuant 
to Industrial Commissioner Rule 500-4.33. 

Defendants are ordered to file a final report upon payment 
of this award. 

Signed and filed this 

Appealed to District Court; 
Affirmed 
Appealed to Supreme Court; 
Remanded for Settlement 

31st day of August, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JOHN CAHALAN, 

Claimant, 

vs. 

OSCAR MAYER, 

Employer, 
Self-Insured, 
Defendant. 

File No. 682417 

D E C I S I O N 

STATEMENT eF THE CASE 

In an arbitration decision claimant was found to have an 
occupational disease, but was denied benefits because disablement 
had not been established. Claimant filed an application for 
rehearing which was granted. The rehearing decision modified 
the earlier decision to provide for a period of temporary 
disability benefits , but did not find any permanent disability. 
Claimant now appeals from a proposed rehearing decision. 

The record on appeal consists of the hearing transcript 
which contains the testimony of claimant and Connie Steffanus; 
claimant's exhibits l through 6; defendant's exhibits A and 8; 
the depositions of Connie Steffanus and Richard T. Beaty, D.O.; 
and the briefs and fil i ngs of all parties on appeal. 

ISSUE 

Whether the deputy erred in failin~ to hold that claimant 
had proved disablement within the purview of Chapter SSA, and 
accordingly in fa i ling to grant a permanent partial disability 
award to claimant. 
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REVIEW OF THE EVIDENCE 

Claimant, who was 47 years old at tho time ol tho hearing, 
began working at Oscar Mayer • Co. eoor after graduating from 
high school in 1953. He testified that during the 20 years 
prior to 1981 he had worked 1n the "blade boning• department 
where meat 1& separated from bone and fat. Claimant had "boned" 
hams for approximately 10 years before switching to loins for 
the next 10 years. He explained that loin boning entails 
positioning a 20 to 40 pound loin on a table and cutting It up 
with a hand held knife, Claimart stated that a large loin would 
p,odu,e roughly 100 t~ 140 cuts, and ttat he handled an average 
of 16 loins per hour. He stimated that 1uring his years as a 
loin boner he produced an average of 2oor cuts per hour. 
Claimant testified t~at ha~s, which ~e ~ad boned previously, 
weighed between 20 and 40 pounds and would rormally prodL c 60 
to 60 cuts apiece. (Transcript, pp. 12•16) 

Claimant suffered a dislocated s~oulder In 1966 which caJsed 
him to be off work for six mo~ths, Ho testified that the full 
range of motion returned in his shoulder Joint, and he did not 
experience soreness after returning to work. (Tr., pp. 16, 
10-31 

Claimant testified that he experienced no more problems 1r 
performing his 3ot ~ntil the spring of 1980 when his rlg~t 
shoulder began to ache. He recalled that he first noticed the 
ac~e during the evenings after he had worked. Despite the pain 
becoming progressively worse and more frequent, claimant wos 
able to continue working through the fall of 1980 by periodically 
using up chunks of vacation time. He stated that the pain In 
his shoulder would subside when he was away from work, but would 
quickly return whenever ~e resumed his boning 10b. Claimant 
test1tied that by January ot 1961 he a,metimes was unable to 
keep hold ot a boning knife and had difficulty opontng dooro 
with his right hand. (Tr., pp. 16-11) 

Claimant sought medical aide trom J.A. de Blots, D, O., In 
late January of 1981 and was referred to Richard T. Beaty, o.o., 
in February of 1981. Claimant underwent therapy at the Piverside 
Pehabllitation Center, and test1fted that the pain in his 
shoulder -as absent while he wos off work. (Tr,, pp. 18-20) In 
a certificate Co, return to work Or. Beaty Indicated that 
claimant ~ad been under his care from February 20, 1981 to March 
30, 1981, and was able to return to one-handed duty on March 31, 
1981. (Claimant's Exhibit 6) 

Claimant was examined on Hay 28, 1981 by J. H. Sunderbru,h, 
H.D., who acts as the Oscar Mayer company physician. In a May 
28, l9ijl letter to tho Oscar Mayer personnel department, Or. 
Sunderbruch reported that claimant had a strain on his right 
shoulder cuff. The doctor recommended t~at he be placed In a 
department which wo~ld not require him to make repeated motions 
with ~ls shoulder an1 arm, as was required 01 boners. (Cl. Ex. I) 

Oscar Hayer po,manently closed the blade boning depart~ent 
where cla1mart had worked on June 5, 1981. Connie Ste!fanus, 
assistant plant personnel manager. explained that whenever an 
employee is layed off w~rk In his department that employee 
becomes entitled to "bump• an employee with less seniority 
anywhere in the plant. She turthe, explaired that bumping Is 
done 1n ocder o{ een1or1ty, and that once a choice of jobs has 
been exe,cised it may not be changed because the next person in 
seniority may have already made their Job choice. (Tr., pp. 61-62, 
69) 

Steffanus also explained that there are several options 
available when an employee Is unable to perform his ~r her 
regula, job due to health reasons. When an employee becomeo 
unable to perform due to his health, a •once-in-a-lifetime bump• 
may be oxerclsed against a junior employee within the same 
department 1n order to secure o job which that employee could 
perform with his physical limitations, Steffanus noted that an 
employee might also cecure work under section 71 of the union 
agreement. Section 71 provides that Oscar Mayer will provide 
light-duty Jobe to employees who have records of long and 
talthtul servl,e, and who have an impaired employee form completed 
by both their own doctor ond the company doctor. (Tc., pp. 55-56) 
Finally, Ste!fnaus 1nd1cated that health Impaired employees have 
in the past been given "rrako work" joba, designated as 590-100 
positions, but such jobs were completely eliminated In January 
of 1962. (Tr., p. 65) 

Steffanus testified that prior to the June 5, 1981 closing 
of the blade boning department, mcctlnga were arranged whereby 
Individual employees met with a plant representative and a union 
official to discuss their situations. She stated that the 
options discussed at the meetings were retirement, layoff, or 
bumping a junior ~mployee elsewhere In the plant. Claimant 
apparently had been on sick leave since January 20, 1981, but 
did attend his meeting on April IJ, 1981 at which time he chose 
to bump. Stetfanus testified that claimant d1d not indicate 
which department he wished to bump Into until a Hay 14, 1981 
meeting which was again attended by representatives from the 
personnel department and the union. At that time claimant chose 
to bump into the pre-riggPr department. (Tr., pp. 73-76) 

Claimant testified that at the time of the May 1 4, 1981 
meeting when he Indicated his preference for pre-rigger, he did 
not know what jobs were actually avallabln to him, and his 
decision was torc,,d to bl! a hurry-up at!air. (Tr., p. 89) It 
was claimant's understanding that he would Initially return to 
work under section 71 status, and would then be guaranteed a 
position In pre-rigger when his shoulder hod healed. (Tr., pp. 
48-49) 

ConnlP Stef!anus testified that the plant and union officials 
at the Hay 14, 1981 meeting reviewed with claimant what jobs 
were available. (Tr., pp. 75•76) She also testified that plant 
tours were conducted in February of 1981 to educate the soon to 
bn displaced boning department workers as to what jobs would be 
available. Stef!anus admitted, howev~r, that claimant hod not 
received o plant tour In February because he was on sick leave 
at that time. (Tr., p. 90) 

Steffanus testified that the bump into the pre-rigger 

department exercised by claimant was never given effe=t because 
he lacked seniority to move anyone already in that depart11>ent 
out of their Jobs. She reiterated the rule that once a bump 
seJectlon had been made It would not be modified. As a result, 
claimant was not permitted to make a second bump selection into 
a department where he could establ i sh seniority. Steffnaus 
test1t1ed that at t~e time claimant 1ndicat•d pre-rigger as his 
bump choice, 36 positions in nine different departments had been 
available to him which could have been per f ormed even with an 
impaired shoulder. (Tr., pp. 61 - 64,761 

"hen claimant eventually returned to woe~ on June a, 1981 he 
was assigned to tho plastics department, which was a section 71 
posltion. He wor Ked as a fluid tray stacker through June 1 4, 
1981, but called Oscar Mayer on June 15, 1981 indicating that 
ht& s~oulder was bothering him again. (Tr., pp . 77-78; Steffanus 
Deposition, pp. 9-10) Claimant testified that the ~ork involved 
repeatedly stacking trays at a fast pace, and his shoulder acted 
u~ In the sa~e manner as when he had been boning. (Tr., pp. 20-2il 
Claimant was on sick leave for a~hile, until he was recalled to 
work In pre-rigger for one day tn place of a vacationing employee. 
Claimant also operated an elevator for t wo . eeks while the 
regular operator was on vacation. Beginning August 28, 1981 
claimant was given light-duty In the san1tatlon department wherP 
he did a variety of jobs which fell into the " make work " category, 
but relinquished that position on January 8, 1982 when the 
590-100 30b class1!1cation was eliminated. (Steffanus Dep., pp. 
9-11) 

Claimant remained on sick leave from January 9, 
J~ly 29, 1982, the date of the arbitration hearing. 
that he wished to continue working at Oscar Hayer, 
has not looked for employment elsewhere. (Tr., pp. 

1982 through 
Be testified 

Co. Clairr.an• 
24-25) 

In an August 24, 1981 letter to claimant's counsel, Dr. Beaty 
Indicated that claimant had exh1b1ted a full range of motion in 
his shoulder. He stated that claimant's disability according to 
AMA guidelines ~ould be o, . In a February 1, 1982 letter to 
clailll8nt's counsel, Dr. Beaty wrote: 

In response to you (s1cl letter of January 19, 
1982, I have again seen Mr . Cahalan on 1- 18- 82. At 
that time he states he has persisted in having pain 
In his right shoulder with repetitive mo t ions and 
movements with the right shoulder. There was 
basically no change in the patient's physical 
examination from h1s previous examination. As I 
stated in my previous letter, the patient hos 
cybexed e xaminations which reveal a tull range of 
motion. The patient therefore, cannot be given a 
rating with regards to limitation of motion. Based 
on the fact that he has had recurrent symptomatology 
any time that he engages In repetitive motions with 
this extremity, I believe that this might be rated. 
Thla of course lB a sobjcct1vc rot1n9 bo5cd on pain 
and I would rate a functional d1sabil1ty at approxi
mately 5\ which 1s probably reasonable 1f one is 
trying to settle this claim. (Cl. Ex. 5) 

During a depos1t1on taken July 28, 1982 or. Beaty 1nd1cated 
that the condition of claimant's shoulder was permanent. It was 
Dr. Beaty'& belief that the pain claimant e xperienced was the 
result of chronic wear and tear from his Job activity . (Beaty 
Oep., pp. 10-11) 

Claimant was also examined by Raymond ft. Dasso, M.O., at the 
advise of his counsel. In a December 2J, 1981 letter to claimant's 
counsel, or. Dasso wrote: 

I feel that Hr. John Cahalan is able to do light 
work with no lifting over 40 pounds and no repeti
tive movements of the right shoulder. I feel that 
he should be on these restrictions for t wo years 
and that he should be re-examined 1n t wo years to 
determine what his light work restrictions will be 
at that time. (Cl. Ex. 5) 

APPLICABLE LAW 

Iowa Code section 85A. 4 provides: 

Disablement as that term is used In this chapter 
1s the event or condition where an employee becomes 
actually 1ncapac1tated from performing his work or 
from earning equal wages 1n other suitable employment 
because of an occupational disease as defined in 
this chapter In the last occupat i on in which such 
employee is inJuriously exposed to the hazards of 
such d uease. 

Iowa Code section 85A.5 provides: 

All employees subject to the prov isions of this 
chapter who shall be disabled from injur ious 
e xposure to an occupational disease herein des i gnated 
and defined within the conditions , limi tations and 
requirements provided herein, shal l receive compen
sation, reasonable surgical, medical, osteopathic , 
chiropractic , physical rehabil•tation, nu r sing and 
hospital services and supplies therefor , and burial 
e xpenses as provided 1n the workers ' compensation 
law of Iowa e xcept as otherwise provided in this 
chapter. 

If, however, an employee incurs an occupational 
disease for which he would be ent itled to receive 
compensation i f he we r e d i sabled as prov ided 
he r ein, but la able to continue in employment and 
requires medical t reatment for said d isease , then 
he s hall receive reasonabl e medical service s 
the r efor. 

Iowa Code sect ion 85A.8 pr ov ides: 

Occupational diseases sha ll be 1>~ly t hose 
d iseases which arise out o f and 1n the course of 
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the employee's employment. Such diseases shall 
have a direct causal connection with the employment 
and must have followed as a natural incident 
thereto from inJurious exposure occasioned by the 
nature of the employment. Such disease must be 
incidental to the character of the business, 
occupation or process in which the employee was 
employed and not independent of the employment. 
Such disease need not have been foreseen or expected 
but after its contraction it must appear to have 
had its origin in a risk connected with the employ
ment and to have resulted from that source as an 
incident and rational consequence. A disease which 
follows from a hazard to which an employee has or 
would have been equally exposed outside of said 
occupation is not compensable as an occupational 
disease. 

In Mcspadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980) 
the Iowa Supreme Court at 192 stated: 

Disability from injuries covered by chapter 85 has 
been defined by case law as "industrial disability," 
or a reduction in earning capacity. E.g., Olson v. 
Goodyear Service Stores, 255 Iowa 1112, 1120, 125 
N.N.2d 251, 256 (1963) . Among the criteria considered 
in determining industrial disability are the 
claimant's "age, education, qualifications, experi
ence and his inability, because of the injury, to 
engage in employment for which he is fitted." Id. 
at 1121, 125 N.W.2d at 257. Functional disability, 
while a consideration, has not been the final 
criterion. Id ..... There is no reason to believe 
that these criteria should not also be applicable 
in determining the claimant's capacity to perform 
his work or to earn equal wages in other suitable 
employment, the standards for determining disability 
under section 85A.4, at least in cases where 
claimant proves that he has been unable to continue 
working for reasons related to his disease. See 
S85A.17, The Code. These reasons may not always be 
directly related to functional impairment. For 
example, a defendant-employer's refusal to give any 
sort of work to a claimant after he suffers his 
affliction may justify an award of disability. (cases 
cited) Similarly, a claimant's inability to find 
other suitable work after making bona fide efforts 
to find such work may indicate that relief should 
be granted. 

ANALYSIS 

The sole issue to be determined upon appeal of this case is 
whether the deputy erred in failing to find that claimant had 
proved disablement, and accordingly in failing to grant a 
permanent partial disability award to claimant. The deputy's 
finding that claimant did establish an occupational disease has 
not been contested by either party and will not be considered 
herein. 

To prove disablement under Iowa Code section 85A.4 claimant 
must establish either that he has, as a result of his occupational 
disease, become either incapacitated from performing his work or 
from earning equal wages in other suitable employment. The 
record appears to be void of any testimony or evidence concerning 
claimant's ability to earn equal wages with an employer other 
than Oscar Hayer. Claimant, in fact, testified that he has not 
sought out employment elsewhere, rather he wishes to continue 
working for Oscar Hayer & Co. Our focus, therefore, is upon 
whether claimant has been incapacitated from performing his work 
due to his occupational disease. 

A number of problems exist with claimant's argument that he 
is disabled because he is incapacitated from performing his work 
due to his shoulder ailments. We are inclined to agree with the 
deputy that the work referred to in section 85A.4 is generic in 
nature. The term "work" as it applies to claimant in this case, 
refers not to the specific job of loin boning, rather it goes to 
the performance of necessary jobs in the meat processing industry 
in general. Claimant had no difficulty performing the work of a 
vacationing employee in the pre-rigger department. Furthermore, 
Connie Steffanus indicated that there were 36 permanent positions 
available for claimant to bump into following the close of the 
blade boning department which he would have been capable of 
performing even with a shoulder impairment. The fact that 
claimant did not have a work position at Oscar Hayer at the time 
of the arbitration hearing appears to stem not from claimant's 
inability to work in the plant or Oscar Mayer's refusal to 
provide work, rather from confusion among claimant, union 
representatives, and Oscar Hayer personnel representatives as to 
what Jobs were available to c:aimant following the close of the 
blade boning department. Claimant attempted to bump into the 
pre-rigger department in which he lacked the seniority to do so, 
while he could have secured a position in a number of other 
departments. The rather harsh rule that once bumps are exercised 
they are irrevokable, and the failure of the union and plant 
representatives to explain to claimant that his bump into 
pre-rigger could not be given ef!ect are labor issues for which 
no remedy exists in the workers' compensation laws. In addition, 
no evidence was presented as to whether claimant could have 
pursued a once-in-a-lifetime bump in the blade boning department 
prior to its closing in June of 1981. As such, we cannot 
conclude that claimant's shouldec ailment caused him to be 
incapacitated from performing his work as contemplated by 
section 85A.4. 

Claimant correctly cites Mcspadden v. Big Ben Coal Co., as 
identifying the criteria applicable in determining disability 
under section 85A.4 where the claimant proves he has been unable 
to continue working for reasons related to his disease. Those 
various criteria (age, experience, education, qualifications, 
ability to find suitable work), however, need not be considered 
at this time in light of the finding that claimant's disease did 
not cause him to be unable to work. Claimant was provided the 
oppoctunity to bump into a permanent position at Oscac Hayer 
following the close of the blade boning department. Again, his 
pcedicament at the time of the hearing of n~• having a permanent 
position at Oscar Hayer appears to be the r~s,lt of labor/ 
management confusion and did not stem from his shoulder ailment. 

As concerns the deputy's finding of a five percent functional 
impairment, it is a misconception that a finding of functional 
impairment necessitates a finding of industrial disability. 
Furthermore, in an occupational disease claim it must be shown 
that the inability to perform his work or earn equal wages in 
other suitable employment is related to his disease. This is 
not the same as reduction in earning capacity which is applicable 
to an injury situation under chapter 85. 

FINDINGS OF FACT 

1. Claimant began working for Oscar Hayer & Co. in 1953. 

2. Claimant's last 20 years with Oscar Hayer & Co. were in 
the boning department. 

3. Cla imant's JOb entailed making rapid and repetitive 
motions with his right arm and shoulder while cutting hams and 
loins. 

4. Claimant was unable to continue his work in the boning 
department in January of 1981 due to shoulder pain. 

5. Claimant experienced no shoulder pain while not working. 

6. Claimant has an occupational disease caused by the rapid 
and repetitive motions with his right arm and shoulder. 

7. Claimant was restricted from working from February 20, 
1981 through March 30, 1981, and was released for one-handed 
duty on March 31, 1981. 

8. Oscar Hayer & Co. closed the boning department on June 
5, 1981. 

9. Claimant met with an Oscar Hayer representative and a 
union ~ffic1al on April 13, 1981 to discuss claimant's opt,on~ 
of retirement, layoff, or bumping another worker upon the 
closing of the boning department. 

10. Claimant chose to bump into the pre-rigger department on 
Hay 14, 1981. 

11. Claimant lacked sufficient seniority to effectuate a 
bump into pre-rigger. 

12. Claimant had had sufficient seniority to bump into 36 
jobs in nine different departments on Hay 14, 1981. 

13. Claimant was denied a second opportunity to bump because 
other workers had already made their bump selections. 

14. Claimant was capable of filling in for vacationing 
employees in several departments. 

15. Claimant has not looked for employment outside of Oscar 
Mayer & Co. 

16. Claimant has not been incapacitated from performing work 
in the beef packing industry due to his occupational disease. 

CONCLUSION OF LAW 

Claimant has not met the burden of establishing disablement 
as a result of his occupational disease. 

_WHEREFORE, the deputy"s decision filed September 10, 1982 as 
modified by the rehearing decision filed September 22, 1982 is 
affirmed. 

THEREFORE, it is ordered that defendant pay unto claimant 
weekly compensation at a rate to be agreed upon by the parties 
based on a gross weekly wage of three hundred ninety-nine 
dollars ($399) for the period fcom February 20, 1981 through 
March 30, 1981. 

Defendants are to file a final report upon payment of this 
award. 

Signed and filed this 29th day of July, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JAMES L. CARTER 

Claimant, 

vs. 

CONTINENTAL TELEPHONE CO., 

Employer, 

File No. 669851 

APPEAL 

D E C I S I O N 
and 

THE TRAVELERS INSURANCE 
COMPANY, 

Insurance Car11cr, 
Defendants. 

-- -----------------------
STATEMENT OF THE CASE 

Claimant appeals from an arbitration decision wherein the 
deputy found that claimant's action ~as barred by the statute of 
limitations (Iowa Code section 85.26). 

The record on appeal consists of the hearing transcript 
which contains the testimony o( claimant, Harold Wright, Bob 
Edwards, Joe McCartney, Ed Hoover and Shelby Swain; claimant's 
exhibits 1 through 7; the depositions of claimant and Randall R. 
Haharry, H.D.; and the briefs and filings of all parties on 
appeal. 

ISSUES 

1. Whether claimant's action is barred by the statute of 
limitations. 

2. Whether defendants chose to forego their statute of 
limitations defense. 

3. Whether defendants are estopped from asserting the 
statute of limitations as a defense. 

REVIEW OF THE EVIDENCE 

At the time of the hearing the parties stipulated the 
applicable workers' compensation rate, in the event of an award, 
to be $187.55 per week. The parties also stipulated that the 
time off work was 34 days. (Transcript, p. 4) 

Claimant or19inally began working for Continental Telephone 
Company in 1957, his employment interrupted only while he 
operated a service station for several years during the early 
1960's. Claimant testified to having a history of skin 1rrlta
t1ons, dating back to 1964 when a rash appeared on his hands and 
feet. (Tr., pp. 8-12) Records from The Gilfillan Clinic in 
Bloomfield indicate that claimant was treated for fungus of the 
feet and hands in 1963. (Claimant's Exhibit 1) 

In February of 1975 claimant's hands and feet broke out 
after being exposed to fumes emanating from batteries which he 
was moving. Claimant was instructed to keep away from batteries 
and other chemical fumes. (Tr., pp. 13-14) A first report of 
1n1ury Corm dated February 25, 1979 indicates that claimant 
missed one day of work due to the irritations. (Cl. Ex. l) 

In July of 1977 claimant developed a skin rash while on a 
t1sh1ng vacation. Claimant recounted having been exposed to 
fishing boots, insecticide and car wax. Upon returning home, 
claimant was not permitted to return to work until three weeks 
later, atter his skin condition had cleared up. (Tr., PP· 15-16) 
Anthony s. Owca, H.D., determined on August 3, 1977 that claimant 
suffered from contact dermatitis and dyshldros1s. Claimant was 
found to be allergic to merthiolate, anti-freeze, grease, 011, 
water solvent, zeph1ran and herbicides. (Cl. Ex. ll 

In September of 1978 claimant developed water blisters on 
his hands and feet. Claimant had at that time been working 1n 
the central equipment office where preventitivu maintenance was 
performed on switches and relays. He began missing work on 
September 26, 1979 and was requested by Continental to visit thr 
company doctor In October of 1978. (Tr., pp. 9-10, 17) Claimant 
was seen by H. W. Honeywell, D.O., on October 16, 1978. Dr. 
Honeywell diagnosed claimant as suffering from contact dermatitis, 
noting that the rash had spread all over claimant's body. Twice 
during the month of October 1978 Dr. Honeywell released claimant· 
to return to work, the result on both occasions being that the 
skin rash became even more severe. (Cl. Ex. l) 

In a November l, 1978 letter addressed to Continental, Dr. 
Honeywell stated that claimant's skin rash "is something that he 
has contacted while on the job." The doctor suggested that 
claimant not return to work until further testing could be 
carried out in an attempt to determine the etiology of claimant's 
condition. (Cl. Ex. 1) Claimant was referred to Har~y B. Elmets, 
D.O., who performed a series of patch teats to determine the 
cause of claimant's reactions. Positive reactions were revealed 
for Balsum of Peru, Hercapto Mix, and H.B.T. (Cl. Ex. ll In a 
letter dated December 29, 1978, Dr. Honeywell again wrote 
Continental concerning claimant's ability to return to work: 

This correspondence 1s to inform you of the 
status at this time of an employee of your company, 
James carter. As stated 1n previous correspondence 
with you, Mr. Carter presented himself to our 
office with an allergic dermatitis which was 
determined as caused by a substance he came into 
contact with while on the job. Once the deter
matitis had been controlled he was referred to a 
dermatologist in Des Moines, Iowa, Dr. Harry B. 
Elmets, to determine the cause of the reaction. Or. 
Elmets findings are enclosed. 

Due to the patient's recurrence of the condition 
wh1le on the Job and after h1s return once again to 
the Job, and the findings ot Dr. Elmets, we feel Hr. 
Carter should not return to his previous Job where 
he would once again come into contact with the same 
materials that caused the oevere condition in the 
past. (Cl. Ex. 1) 

Claimant testified that he was aware 1n 1978 of the corre~pon
dence from Dr. Honeywell, and had read ~ach of the letters 
addressed to Continental. He further testified that he was 
transterred from the central equipment oftice to a Job in the 
service center, despite there being no vacant positions 1n that 
department at the time. (Tr., pp. 55-56) A change of status 
report effective Harch 12, 1979 indicates that claunant ~as 
transferred to a clerk position in the service centers due to 
health reasons. (Cl. Ex. 2) Claimant had been earning $7.45 
per hour prior to his transfpr, but was paid $5.17 per hour for 
working tr the service centre. (Tr., p. 25) 

Claimdnt testified that ln August of 1980 an acquaintance 
informed him that he should have received workers' compensation 
benefits for the Job related derrratitis he had contacted 1n 1978. 
Claimant 1nqu1red about a possible claim wit~ Ed Hoover, a plant 
manager, who in turn contacted Joe HcCartn~y, a safety and 
security coordinator at Continental. (Tr., pp. 34-37) McCartney 
contacted Shelby Swain, a representative of the 1nsu,ance 
carrier, who indicated that he did not believe there to be a 
compensable claim under the facts as had been related to him. 
(Tr,, pp. 117-118) 

The opinion of Shelby Swain was reldyed through McDonald to 
claimant in August of 19B0. A meeting with these three men 1n 
attendance was held on Januacy 23, 1981, at which time Swain 
reiterated his opinion that there was no compensable claim. (Tr., 
pp. 118-119) In a January 28, 1981 letter to Continental, Swain 
outlined his position as to why claimant did not have a compens
able claim. In addition to discussing the potential claim"s 
possible outcome based upon the merits, Swain also noted that 
there was possibly a statute of lim1tat1ons problem. At one 
point in the letter, Swain wrote: "It is my opinion that either 
way the claimant is barred from now making a claim for Workers' 
Compensation benefits. I do not, however, want to make a 
decision to pay or not pay the claimant based on any statutes.• 
(Cl. Ex. 7) Swain testified at the hearing that while he 
preters not to have to invoke the statute of limitations 1n 
workers' compensation cases, he had no intent~on to waive such a 
defense. Swain also testified t~at at no time did he ever 
attempt to delay an answer to claimant in ocder to allo~ the 
statute to run. (Tr., pp. 119-124) 

Claimant's original notice and petition was filed with the 
ott1ce of the Iowa Industrial Comrn1ssioner on July 17, 1981. 

APPLICABLE LAW 

Iowa Code section 85.26(1) provides, 1n part: "An original 
proceeding for benefits under this chapter or chapter 85A, 858, 
or 86, shall not be maintained 1n any contested case unless the 
proceeding 1s commenced within two years from the date of the 
occurrence of the injury for which benefits are claimed .... • 

In Orr v. Lewis Central School District, 288 N.W.2d 256, 261 
(Iowa 1980) the court stated: "The limitation period under 
section 85.26, ••• began to run when the employee discovered or 
in the exercise of reasonable diligence should have discovered 
the nature, seriousness and probable compensable character of 
the 'injury causing •.. death or disability for which benefits 
(were) claimed'." 

In Paveglio v. Firestone Tire & Rubber co., 167 N.N.2d 636, 
638 (Iowa 1969) the court set forth the four essential elements 
which must be proven in order to assert estoppel of the statute 
of limitations: 

•
1 A. false representation or concealment ot 

material facts, 

"'B. Lack of knowledge of the true facts on the 
part o! the person to whom the m1srepresentat1on or 
concealment 1s made, 

"'C. Intent ot the party making the representation 
that the party to whom it is made shall rely 
thereon, 

"'D. Reliance on such fraudulent statement or 
concealment by the party to whom made resulting 1n 
h1s prejudice.'" 

A person cannot claim concealment it he has knowledge. 
Dierking v. Bellas Hess Superstore, 258 N.W.2d 312, 316 (Iowa 
1977): Gruener v. City of Cedar Falls, 189 N.W.2d 577, 581 (Iowa 
197 l l. 

ANALYf.IS 

The first ,ssue on appeal is whether claimant's action 1s 
barred by the statute of lim1tat1ons. The 1nit1al determination 
to be made 1s at what point 1n time claimant should, 1n the 
exercise of reasonable diligence, have discovered the nature, 
seriousness and probable compensable character of his dermatitis. 
Claimant's ~ction must then have been filed within two years 
trom that point in time. The record 1n this case indicates that 
claimant had such knowledge no later than March of 1979. 
Claimant admitted that he had read each ot the letters sent to 
Continental f<om Dr. Honeywell prior to the time of his Job 
trans!et 1n March of 1979. While each of these letters to some 
extent implied that claimant's dermatitis was work related, the 
findl letter (dated December 39, 1979) left no doubt as to Dr. 
Honeywell's opinion. That letter specifically stated that 
claimant's dermatitis was caused by a substance he came into 
contact with while on the Job, and further, that claimant should 
not return to his previous Job. The letter was not couched in 
indefinite language and was clearly s~ric1ent to put the reader 
on notice of the nature, seriousness, and compensable character 
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of claimant's condition. Claimant had read Dr. Honeywell's 
letter at an undeterminable point prior to his transfer on March 
12, 1979. Therefore, March 12, 1981 is the latest possible date 
by which claimant could commence his action. Because claimant 
filed his action on July 17, 1981, the action must be barred by 
the two year statute of limitations unless claimant can prove 
estoppel or waiver of the defense by defendants. 

The second issue on appeal is whether defendants chose to 
forego their statute of limitations defense. Claimant contends 
that Shelby Swain, a representive of the insurance carrier, 
intended to waive the statute of limitations as a defense and to 
allow the outcome of claimant's case to be determined on it's 
merits. Review of the record does not support claimant's 
contention. The January 28, 1981 letter from Swain to Continental 
suggests that Swain did not believe that a claim by claimant 
could prevail. He did, at that time however, note that the 
statute of limitations could also operate to bar the claim 
completely. Swain's hearing testimony, taken as a whole seems 
to indicate that he did not consider the statute of limitations 
to be a real factor in this case because he did not believe that 
a valid claim would exist. At no point in the record, however, 
is there any clear evidence that Swain ever intended to waive 
the statute of limitations as a defense. 

The final issue on appeal is whether defendants should be 
estopped from ascerting the statute of limitations as a defense. 
To successfully argue estoppel of the statute of limitations, 
claimant must prove all four elements thereof as set forth in 
Paveglio. The first of these elements is a false representation 
or concealment of material facts. Claimant attempts to argue 
that the concealment of material fact in this case was the 
failure of defendants to inform him of the existence and effect 
of the two year limitation period. It is believed, however, 
that "material facts• as intended in this first element goes to 
those facts which concern the merits of a case, and not to the 
existance of the very defense to which estoppel is being asserted. 
It has been established that claimant had access to the same 
medical correspondence and reports as dtd defendants. Nowhere 
in the record is there any indication whatsoever that defendants 
concealed any information from claimant as regarded his dermatitis 
and its possible connection to his work. The facts in defendants' 
possession do not appear to be any different from those which 
were in the possession of clatmant. Therefore, no misrepresenta
tion or concealment of material facts is found to exist and 
claimant's estoppel argument must fail. 

FINDINGS OF FACT 

l. Claimant contacted dermatitis in August or September of 
1978. 

2. Claimant's dermatitis may have been job related. 

3. A medical report, dated December 29, 1978 and in the 
possession of defendants, indicated that claimant's dermatitis 
was related to his work and that claimant should not continue 
with his old job. 

4. Claimant was transferred to a clerk Job on March 12, 
1979 for health reasons. 

S. Claimant had read the December 29, 1978 medical report 
prior to his job transfer. 

6. Claimant had become aware of the nature, seriousness, 
and probable compensable character of his condition no later 
than March 12, 1979. 

7. Claimant filed his original notice and petition on July 
19, 1981. 

8. Defendants did not waive the statute of limitations as a 
defense. 

9. The material facts in defendants' possession were not 
any different than those in claimant's possession. 

10. Defendants did not attempt to misrepresent or conceal 
any material facts from claimant. 

CONCLUSION OF LAW 

Claimant's action is barred by the statute of limitations. 

WHEREFORE, the deputy ' s decision filed December 16, 1982 is 
aft urned. 

THEREFORE, it is ordered that claimant take nothing from 
these proceedings. 

Costs of the arbitration hear,ng are charged to the defendants 
with the except1on that each party is to pay its own costs for 
witnesses. Claimant is to pay the costs of the appeal. 

Signed and filed this 11th 

Appealed to District Court; 
Affirmed 
Appealed to Supreme Court; 
Pending 

day of August, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COMM ISSIONER 

PAULINE E. CHRISTENSEN, 

Claimant, 

vs. 

UNIVERSITY OF NORTHERN 
IOWA, 

Employer, 

and 

STATE OP IOWA, 

Insurance Carrier, 
Defendants. 

Pile No. 468 S43 

A P P E A L 

0 E C I S I O N 

By order of the industrial commissioner dated December lS, 
1983 the undersigned deputy industrial commissioner has been 
appointed under the provisions of S86.3, Code of Iowa, to issue 
the final agency de~ision on ~ppeal in this matter. Defendants 
appeal from an adv~se review-reopening decision. 

The record con~sts of the transcript of the hearing; 
claimant's exhibits l through 4, inclusive; defendants' e xhibits 
A through C, inclusive, and the file from the prior hearing, all 
of which evidence was considered in reaching this final agency 
decision. 

The record shows that a memorandum of agreement was filed 
April lS, 1977 and that an earlier review-reopening deciston of 
February 2, 1979 awarded benefits for a running healing period. 
The review-reopening decision which is under review at this time 
awarded claimant benefits for permanent total disability under 
the provisions of S8S.34 (3) at the rate of $127.77 per week. 

The outcome of this final agency decision will be the same 
as t hat reached by the hearing deputy. 

ISSUE 

Defendants state the appeal issue thus: "The Deputy Commis
sioner's finding that the claimant is permanently and totally 
disabled is not supported by substantial evidence or by the 
record when viewed as a whole and is erroneous as a matter of 
law." 

REVIEW OF THE EVIDENCE 

The review-reopening decision contains a good review of the 
evidence which is adopted herein. Some points of fact need to 
be emphasized with relation to the appeal point. 

Claimant hurt herself at work when she slipped and fell on 
some ice on the employer's premises on February 9, 1977, As a 
result of that fall, she subsequently underwent three surgical 
procedures i~ ~er back: (1) On October 31, 1977, Dudley Noble, 
H.D., a qualified orthopedic surgeon, e xcised the fourth and 
fifth lumbar discs on the right side; (2) On November lS, 1978, 
John R. Walker, N.D., a qualified orthopedic surgeon did a 
hemilaminectomy on the right side of L4, a partial laminotomy of 
L3, a completion of a hemilaminectomy on the right side of LS, a 
facetectomy on the right side at L4/S, a facetectomy on the 
right side at L5/Sl, a complete neurolysis of the right Sl nerve 
root, and excision of a scar on the entire lower cauda equina, a 
foraminotomy of the first sacral nerve root within the first 
intraneural canal which exists between LS and the sacrum on the 
right and a combined, lateral fusion of HcElroy and Bibbs 
including L4/S and the sacrum; (3) and Dr. Walker performed an 
anterior diskectomy and fusion of Cloward on a herniated cervical 
disc at C6-7. 

Dr. Walker testified that claimant's permanent partial 
impairment of the body as a whole is 38 percent, 28 percent of 
which would be from the low back and 10 percent for the cervical 
area. (Dep., 13) Be also testified that he did not think 
claimant would ever return to her employment. (Dep., p. 16) 
Claimant was also examined by Martin F. Roach, H.D., a qualified 
orthopedic surgeon, who testified that claimant's permanent 
partial impairment to the low back was five percent and five 
percent to the cervical area for a total of 10 percent. In Dr. 
Roach's opinion claimant could perform light duty consisting of 
sedentary or office work. (Dep., pp. 10-11; also see report of 
Hay 5, 1982) 

Claimant was seen by C. C. Burns, Jr ., H.D., a psychiatrist, 
for "considerable secondary emotional symptomatology. • (Report, 
March 29, 1982) The diagnosis was psychoneurosis wi th depressive 
and psychophysiolog,cal reactions and the impairment was stated 
in the report to be 20 to 4S percent, Claimant was also seen by 
Russell Noyes, N.D., a professor of psychiatry at the University 
of Iowa Bospitals and Clinics who stated in a report of August 
16, 1982 that his diagnosis of claimant was depression associated 
with chronic pain. In his opinion claimant's permanent partial 
impairment was Oto five percent. 

Claimant was also seen by Donald E. Bolin, H.D., a gastro
entecologi~t and internist because of her pain and nausea. De. 
Bolin testified that claimant's problem seemed to be depression 
and prescribed Elavil. He testified that he thought claimant ' s 
depression would improve but that it did not (Dep., p. 12) and 
would not (Dep., p. lS). Be also testified that it was unlikely 
that claimant would ever return to useful employment (Dep., p. 16). 

APPLICABLE LAW 

Claimant's disability is industrial which is reduction of 
earning capacity and not mere functional impairment. Such 
disability includes considera t ions of functional impairment, 
age, education, qualifications, experience and claimant's 
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inability, because of the injury, to engage in empl oyment for 
which she is fitted. Olson v. Goodyear Service Stores, 255 Iowa 
1112, 125 N.W.2d 251 (1963); Hartin v . Skell¥ Oil Co. , 252 I owa 
128, 106 N.W.2d 95 (1960). See also Blacksmith v. All-American, 
Inc ., 290 N.W.2d 348 (Iowa 1980) and Mcspadden v. Big Ben Coal 
Co., 288 N.W.2d 181 (Iowa 1980). 

The industrial commissioner has stated: 

There a r e no guidelines which give, for example, 
age a weighted value of fifteen percent of total, 
motivation - five percent; work experience - thirty 
percent, etc. Neither is a rating of functional 
impairment entitled to whatever the degree of 
impairment that is found to be conclusive that it 
directly correlates to that degree of industrial 
disability to the body as a whole. In other words, 
there are no formulae which can be applied and then 
added up to determine the degree of industrial 
disability. It therefore becomes necessary for the 
deputy or comissioner to draw upon prior e xperience, 
general and specialized knowledge to make the 
finding with regard to degree of industrial disability. 

See Birmingham v. Firestone Tire & Rubber Co., (Appeal Decision 
1981); Enstrom v . Iowa Public Service Co. , (Appeal Decision 
1981 ). 

See also Laywer & Higqs 1 Iowa norkers' Compensation - Law 
and Practice, Sl3- 5. 

ANALYSIS 

Claimant is a person who , one hopes, cou ld be rehabilitated , 
but that does not appear to be a very realistic outcome to this 
case. She is a woman who was very active before her injury and 
who was well educated (two years of college) and had a number of 
jobs including secretarial positions and some teaching at 
Hawkeye Tech. Contrasted to these advantages , claimant is in 
pain much of the t ime and her main treating phys i cians, Dr. 
Walker and Dr. Burns (whose testimony is taken over that o f the 
examining physicians), assign her high pe rmanent partial impair
ment ratings. Also, although Dr. Bolin 's expertise is not in 
orthopedics or psychiatry, he did treat and his opinion that 
claimant will not return to work has some weight. It is clear, 
therefore, that the main component of claimant ' s industrial 
disability is pain and that the pain has in turn caused some 
psychological depression. Under the circumstances, it is not 
realistic to assume that claimant will return to work. The 
award of October 11, 1983 will therefore stand. 

f'INDINGS Of' PACT 

1. That claimant is a high school graduate and has two 
years of college at the University o f Northern Iowa. 

2. ThaL claimanL was S2 yeors of 09c ot the time of t he 
hearing. 

3. That claimant has had experience in clerica l, secretarial , 
and bookkeeping work and has taught courses in office work at 
Ha wkeye Tech. 

4 . That on f'ebruary 9, 1977 the c laimant was an employee 
of defendant. 

5. That on f'ebruary 9, 1977 the c laimant sustained a 
personal injury which arose out of and in the course of her 
employment. 

6. That since February 9, 1977 t he claimant has undergone 
three surgical procedures, including a cervical fusion and two 
low back procedures, one of which is a fusion . 

7. That the claimant has , as a result of the injury and 
the subsequent surgeries, remained in a state of continuous pain 
since the operations in question. 

8. That prior to the inJury date in question claimant was 
physically active and able to perform all of her work functions 
wi thout restriction or limitation. 

9 . That post-injury the claimant, due to the injury, has 
terminated the extensive physical activity she once performed. 

10. That the claimant is unable to sit or stand for any 
extended period of time. 

11. That it is unlikely that claimant will ever work again. 

CONCLUSIONS Of' LAW 

Claimant sustained an injury which arose ou t of and in the 
course of her employment on February 9, 1977 and which entitled 
her to benefits under S85.34(3) to be paid during the period of 
the employee's disability. 

ORDER 

WHEREFORE, defendants are hereby ordered to pay weekly 
compensation benefits unto claimant under the provisions of S85.34 (3), 
The Code, during the period of her disability at the rate of one 
hundred t wenty-seven and 77/100 dollars ($127.77) per week, 
accrued payments to be made in a lump sum together with statutory 
interest at the rate of ten (10) percent per year from the date 
due, with defendants receiving credit for all payments heretofore 
made. 

Defendants are ordered to file a final report upon completion 
of payments. 

Defendants are further ordered to pay Dr. Walker's medical 
bill of t wenty dollars ($20), 

Costs of this action are taxed against defendants. 

Signed and filed at Des Hoines, Iowa this 12thday of March, 
1984. 

BARRY MORANVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMM ISSIONER 

ROBERT D. CIEHINSKI , 

Claimant , 
File No. 669545 

vs. 

RAGAN PLUMBING & HEATING, 

Employer, 

A R B I T R A ~ I O N 

D E C I S I O N 

and 

IOWA MUTUAL INSURANCE CO., 

Insurance Carrier , 
Defendants. 

INTRODUCTION 

This matter came on for hearing at the Scott County Court
house in Davenport on April 6, 1983 at which time it was con
sidered fully submitted. 

A review of the commissioner's file reveals that an employer's 
first report of 1nJury was filed on June 11, 1981. The record 
consists of the testimony of the claimant, claimant's e xhibits 1 
through 7, and defendants' e xhibits A and B. 

ISSUES 

The 1ssues for resolution are: 

l) Whether claimant sustained an in3ury arising out of and 
in the course of employment; 

2) The causal connection between the inJury and the disabil
ity; and 

3) The nature and extent of disability. 

STATEMENT OF THE EVIDENCE 

At the corNnencement of the hearing the parties stipulated 
that claimant sustained an inJury arising out of and in the 
course of his employment on September 13, 1979 and that claimant 
was paid healing period through February 10, 1983 at the rate of 
$330.66. The parties indicated that all medical e xpenses have 
been paid and that the rate of permanent partial disability 
compensation is $324.00 ~er week. Therefore, the issues for 
resolution are causal connection and the nature and extent of 
permanent partial disability. 

Claimant, age 46, is presently unemployed. Claimant was 
employed by defendant employer on September 13, 1979 . Defen
dants had a maintenance contract with Chemplex, the site at 
which claimant was working when he was hurt. Claimant testified 
that he was working in a furnace repairing insulation when he 
was struck on the right shoulder. Although claimant continued 
to work for two years his symptoms got worse and worse. Claimant 
initially was treated by a Dr. Ives, who refereed claimant to 
Jay Ginther, H.D., a Clinton orthopedist. Claimant saw Dr. 
Ginther on February 18, 1980. Physical examination revealed 
tenderness on directly over the A.C. Joint on the right which 
was enlarged. The tenderness was most pronounced over the 
dorsal aspect of the Joint rather than the anterior a·pect. 
There was pain on abduction and extension of the arm, and also 
on flexion of the arm and adduction across the body. Dr. 
Ginther undertook treatment of the claimant and treatment 
consisted of injections. In July 1981 Dr. Ginther performed a 
rotator cuff tear and a resection of the distal clavicle. An 
exercise program was initiated. Claimant had an extensive 
healing period, terminating on f'ebruary 10, 1983. He was 
unemployed at the time of hearing. He testified that he sought 
to be hired by defendant in Hay 1982 bu t that no one was being 
hired back by the employer. 

Claimant was examind by Leo J. Hiltner, H. D., on January 11, 
1983. The following is an excellent recapitulation of Dr. 
Hiltner's findings: 

Measurements of right biceps 13 1/2" and left 13" . 
Upper forearms 12• eight and 11 1/2" on left. 
Patient is right handed - states he has been 
working out doing ~xercises right arm, on a machine 
since 1982, physiotherapy with weights for right 
upper extremity since shortly after surgery. Uses 
an e xercise machine at Jane Lamb Hospital. Right 
palm measures 9 1/2" and left 9°. There is a 9" 
s-shaped scar, well healed, over the anterior right 
shoulder area where the surgical work was done. 
With hands clasped behind neck, patient's right 
shoulder shows approximately 15-18• lack of full 
e xternal rotation compared with the left one. With 
hands in small of back , the right ghoulder also 
lacks about 18° of internal rotation. Abduction of 
righ t shoulder is good but lacks maybe 15• of full 
abduction. On ma k ing a v indmill wlth right shoulder, 
joint moves quite freely v ith only a slight minimal 
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crep1tation. Forward flexion across the chest 1s 
very good. M1n1mal limitation 5-10° right shoulder. 
Patient says feeling sensation is normal with an 
occasional numb feeling right hand - rare occasions. 

Or. Miltner felt that there was "a minimum of twenty percent 
and a maximum of twenty-five percent permanent partial disability 
of this man ' s right shoulder.• 

Claimant underwent Cybes testing on February l, 1983. Dr. 
Ginther described this test as studying flex1on, extension, 
internal rotation, external rotation, abduction and adduction at 
three different speeds and documents the raw data of strength. 
The test compares the strer.gth of the right shoulder as a 
percentage of the strength of the left shoulder. This test 
(with its eighteen sets of data) indicates that the strength of 
claimant's right shoulder strength was seventy-five percent of 
that found on the left, Or. Ginther then made the following 
statement: 

Weighting for those motions which are more useful 
in his occupation, I would estimate that his 
strength in his right shoulder is 70 to 75 percent 
that of the strength in the left shoulder. The 
decrease of strength of 25 to 30 percent along with 
a 20 to 25 percent impairment based on range of 
motion, using the combined values guide technique, 
one comes up with an impairment of 40 to 45 percent 
for the right shoulder. 

Or. Miltner discredits the test because of its subjectivity. 

Claimant testified that he was employed as a pipe fitter. 
At the time of the injury, claimant was working as a boilermaker. 
He has been a boilermaker for fifteen years and is a foreman. 
He has a ninth grade education. He first worked for a railroad 
before becoming employed by John Deere as a welder. Be became a 
boilermaker and was a foreman. Claimant indicates that a lot of 
bis work is overhead. It 1s apparent that claimant is a 
"working foreman,• although he can delegate a certain amount of 
his work. 

APPLICABLE LAW 

l. Sections 85.3 and 85.20, Code of Iowa, confer jurisdiction 
upon this agency in workers' compensation cases. 

2. Claimant has the burden of proving by a preponderance of 
the evidence that he received an injury on September 13, 1979 
which arose out of and 1n the course of his employment. McDowell 
v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

3. The claimant has the burden of proving by a preponderance 
of the evidence that the injury of September 13, 1979 1s causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. ~._Q. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
poss1b1lity is insufficient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question of causal connection 1s essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W. 2d 167 (1960). 

4. The case of Alm v. Morris Barick Cattle Co., 240 Iowa 
1174, 38 N,W,2d 161 (1949) concerned a shoulder injury. The 
case held that the shoulder inJury was to the body as a whole. 

5. Functional disability 1s an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
inJured e~ployee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, (l963l. 

ANALYSIS 

Based on the principles enunciated and the st1pulat1on of 
counsel, it will be concluded that claimant sustained an injury 
to the body as a whole which resulted in permanent disability to 
the body as a whole. 

The sole issue to be decided is the extent of disability. 
Inasmuch as the disability is to the body as a whole, claimant's 
age, educaton, experience and loss of earning capacity are 
factors to be considered. Claimant is fortunate that he has the 
ability to be a foreman and delegate work if possible. However, 
even if he 1s employed, claimant must still use a ladder and use 
his arms in pursuing his trade. Claimant is at a point in his 
life where career change is difficult. Claimant expressed an 
interest in starting his own business. Although there is some 
dispute as to the extent of impairment, the record fairly 
indicate~ that because of the inJury, claimant will have difficulty 
performing work as a boilermaker. Rotator cuff injuries have 
severe consequences for manual laborers. Considering this, in 
light of the elements of industrial disability, it is determined 
that claimant is disabled to the extent of thirty-five percent 
of tt,e body as a whole. 

FINDINGS OP FACT 

1. Claimant was employed by defendant employer on September 
13, 1979. 

2. The cla1mant•was hurt while working on September 13, 1979. 

3. Claimant sustained permanent disability because of the 
injury of September 13, 1979 to the e xtent of thirty-five 
percent (35 \ ) of the body as a whole. 

CONCLUSIONS OP LAW 

l. This agency has Jurisdiction of the parties and the 
subject matter. 

2. Claimant sustained an inJury arising out of and 1n the 
course of his employment on September 13, 1979. 

3. Defenoants will be ordered to pay unto claimant one 
hundred seventy-five (175) weeks of permanent partial disability 
compensation at the rate of three hundred twenty-four dollars 
($324.00) per week. 

ORDER 

IT IS THEREFORE ORDERED that defendants pay unto claimant 
one hundred seventy-five (175) weeks of permanent partial 
disability compensation at the rate of three hundred twenty-four 
dollars ($324,00) per week . 

Costs of this proceeding are taxed to defendants. 

Interest shall accrue on this award from the date of this 
decision. 

Defendants are to file a final report upon payment of this 
award. 

Signed and filed this 3lSt day of August, 1983. 

JOSEPH M. BAUER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOriA INDUSTRIAL COMMISSIONER 

NANCY CLAY, 

Claimant, 

vs. 

WOODWARD STATE HOSPITAL, 

Employer, 

and 

STATE OP IOWA, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

FILE NO. 692315 

A R B I T R A T I O N 

D E C I S I O N 

This is a proceeding in arbitration brought by the claimant, 
Nancy Clay, against her employer, woodward State Hospital, and 
its insurance carrier, the State of Iowa, to recover benefits 
under the Iowa ~orkers' Compensation Act as a result of an 
inJury sustained February 8, 1980. 

rhis matter came on for hearing before the undersigned 
deputy industrial commissioner at the Iowa Industrial Commissioner's 
Office in Des Moines, Iowa April 11, 1983. But for briefs of 
both parties to be filed by April 20, 1984 and an itemization of 
medical expenses set forth in Exhibit 6, the record was considered 
fully submitted at that time. Claimant filed a timely brief; 
defendants did not. 

A review of the industrial commissioner's file reveals that 
a first report of injury was filed rebcuary 12, 1982. 

The record in this case consists of the testimony of claimant 
and of claimant's exhibits 1 through 6. 

ISSUES 

rhe issues to be determined are: 

l. Whether there is a causal relationship between claimant's 
injury ano her disability. 

2. Whether claimant 1s entitled to benefits and the nature 
and extent of her entitlement. 

3. Whether claimant 1s entitled to payment of certain 
medical expenses under section 85.27. 

At hearing, claimant moved to amend her petition to allege 
entitlement to a penalty under section 86.13. The amendment 1s 
denied. Claimant, under the statute, may begin a seperation 
action for such penalty, however. 

REVIEW OP THE EVIDENCE 

At hearing, the parties agreed that the applicable rate of 
weekly compensation is $135.18 and that medical costs are fair 
and reasonable for those services rendered, 

Claimant, Nancy Clay, t estified in her own behalf. Claimant 
is 37 years old and single with a 16 year old dependent son. 
Claimant had poliomyelitis as an infant and walks with a decided 
limp though she states she has between SO to 75 percent use of 
her legs. Rec right leg is shorter and smaller than her left 
leg. At hearing, claimant was using crutches. She reported she 
had broken her ankl~ but that she otherwise does not use crutches, 

r, 
;f 
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Clai•ant la• hl9h achool 9roduate v~o coapl t•1 nln• ao the 
ot • t welve month ■ecratarlal cou,ae at the Aaerl an lnatltute 
of Bu■ lne••· She I■ cu,rently o • rlt aecratary, ■ploye1 by 
the Iova Depa,taent of ffu•an Servi ■ but Is•, loan• to th• 
9ov•rno,•a otllca, Clolnont hara te,lzed ha, cur,•nt 3utlea 01 

o,a ad lnlat,atlve than ■ l ply clerical Aaong other thin1■, 
clalaant •••lat■ cltlzena ■•eking th 9overnor'1 help with 
personal pcoble■a. She contact ■ the■e r•i ■ona and agan lea end 
Individual ■ who ml9ht na■ l ■ t t.h•• byte ephone and by letter, 
8ho co■po■e• letter■ (or the gov r or' ■ al nature Sh• al10 
alaply type1. On cro11•a1o■ lnatl n, clalmjilnt ■tat d 2S per t 
of her tl•e h■■ been davoted to typlll'J and that, •• of April 10, 
1984, 0 percent of har ll•e ., uld ba ao uae3 until Oct bu t9U, 
Claimant apparently will be aaalatlng a•• onj ■e retary wh h•• 
fallen bahlnd In her dutla■, lal ■ant arn• $1 ,400 per y ar 
currently, Thia ln lud • 561.60 of bl~• tly e1tra dJty pay 
which ahe re Ive• b<lca •• ahe la •••lgned to the governor'• 
office. Clol■ant'• baa• pay la f7,91 per hour, lalaant'• 
prior woe• hiatory In ludea v ,k •• • le;ol aec, tary and w ck 
•• • 9 neral • r tary at Dr••• Unlver ■ lty, the Univ ,alty of 
llllnol■, DOg N Suda, K••••Y rer9 • n, on1 the~ odward tat• 
Hoapltal, Clalaant earned apfroalaotely Sll,000 at~••• y 
rerqua n, She left that po■lt on• d went to work at Ule ~ odwarJ 
State Ho■pltal In lept•aber 1978, Clalaant •arn d batve n $~ 00 
and $6.00 por ho r o, $10,900 per yoar at WDodward, lal■ant 
we■ Injured th ra Frldny, February I, 1980, 

Clalaant report■ that, on htr Injury date, • e vae wal,tn 
fro her o!flc• to•• cond ofll e ln order to ap••• vltti a 
co•vorke,. ~n lndlvld~al atepped fr•• third olltc• an1 
trlpp d clalaont, Claimant' ■ rl9ht l 9 9av• o t and ahe fell t 
t~• lloor on all lour■, Clol ant report ■ •h returned to h•r 
off I • f ter th• Inc ld•nt. IIH l&9 hurl and •ti• had • head a he 
Sh• ottrlbute3 th latt.er to tenelon fro trylnJ t d••l wit 
t • lncld nt, lalaant Id n t under ■tand w~y eo=eono vould 
trip an lndlvld al wit~ on obvloua phyalcal I ■ air• nt. lelaant 
r•port. d the In &dent o curred durln1 h•r n ra3I v rk hour ■ 
vhl I ahe vaa per to, ln7 har n raal v rl dut lea, llorae play waa 
not lnvolv d 

Clalaant ••p•rl•nc•d ••v re headn he, 1urln, th• v••k•nd, 
She attrlbut d th••• to an lnllu• za and rel rn• t v ,~ th• 
fol owlno K rday, l•l•ant'• rl9~t 1,~ ban t ~o nuab, 
Typl~ agJrovated tht• probl • ■In e clalaont had to turn her 
h••d a~d ne k onatantly lalaant o ■perlenced n■tanl no, 
poln. A■plrln did t rellev her ey■pto••· 

Clal••~t apletej • a ldent r port aoae 1•Y• follovl J 
her Injury, She aub■equently y&altod J, I Ry r, D ,, and 
Dnnlel J. Calhn, D,0,, hu reg hr fo■ lly phyal lana Th •• 
dot r• perlora d oat•opathl aanlpuletlon for rellot ol pain. 
Ciel ant report• ah eaw Dr, ollan mo,e l,equently, lal■ant 
h•• been dlr t d to take e■plrln evary two hour• (or r•ll for 
hr •r•pto■■• he reported aha had• vere, ■harp, on■tont neck 
pal l , two r••r•. Sha now ho• pnln at th ••• nf her n k 
he treaLa thia ~lth h•ot vt• a hol ~•t•r bottle. Phyal al 

therapy ha■ not been pr ■crlbed, 

lolaont report• ■h con■Jlt J wtth Clifford Clay, D.D,, her 
•• lather In-law. a nu ber or ti••• lalaant aou~ht referral 
t • epeclallat. when hr •r•plos• did not nil vlate, Sh waa 
dire te1 to Thomae B, u■-ua, "D, lie advh d that tlie aplrln 
th rapy end• nlpulatlon ontlnue, lalmant law John L. Deattle, K.D., 
January 29, 1981 to•• ertaln whethe, har no k injury reeultod 
fro■ pollo. Clal•~ot r port•• ray■ taken ahuw J the effect• of 
hor lntontlla polio "at pp 1 below her ahoulder blo1ea.• Clal■onl 
■aw Tho••• A, arletroa, N,D,, epparently al d !andante' dlr ctlon 

he ,eport■ he perlor■ 1 n t n minute o•n■lnatlo~ ond ordera1 r. 
o111tlonal • rnyD, Clatma t ••w o h&ropra t r ln N v abor 199!. 

h• report• he ,etuaed to ••nlpul to tier n c,. 8ho did not 
retur ■Ince ■he felt 1he ould p rfor• let honl th rapy on 
he, own. lnealo Nl ■ol, N.D., I• tra•tlng lel■ont f r her 
br ken rkle. Claimant hn1 no JI ol opp l~t• nt• for tr ot■ nt 
ol her nee~ now ■cho1uled. 

Clalaant atoteo har ondlton h • lmprov 1 ■In•~ r Initial 
Injury, Uor potn la n Ith, • ••vure nor ■ onatn t, 9h 
doe■ not now hovo ra P•ln, t somotlma■ h ■ w ••• without 
o•cru lottng n ck paln. Clalm•nt alway• ••P rl nee pain un 
turnl g her nock, how ve,, lnlment atat ah r n ■plrln ttieropy 
up• t• her ■ to ah nnd, therefore, aho ao■etl••• do• not tnko 
the ■e1lcatlon, Claimant h•• •l•••d no vor~ becnuao nl ~•r 
I jury, Sha rep~rt• that •Ii• an't lift grocer!••• aha cannot 
roll her hoe! over In b dr ■ha cannot t rn hr n ck but ■uat 
tu,n tier wholo body. Thia fact moko• both 1rlvlnJ anJ typlnq 
more dllf lcult. 

Claimant ,,port■ the 9tate withdrew authorl&atlon ror 
medical treatment on tho g,o~nd• that hoc problem• r aulted from 
t~• ol!< ·t ■ of polio, Clal ■ant•• blue c,o■a anl Ulu Bhlol l 
aubeo 1uent I y, po Id n port ion or Or , II ot t I 'e bl 11, oe ten !ante 
apparently paid all earlier aedtcal coat• n• woll nl the c~ate 
of evaluation by Doclora Aua■orn ond Cerl ■tr~m. 

On c101o•••••lnallon, It wo eotabllehol thot, w re clnlmant 
to I ave, the •J•wo,nor'• ofllce, her •11lary woull <1oc1ea10 to $7.14 
po, hour, Clolrunt'o oalary <locraa■al r,om $17,000 to $10,900 
when aha lei t Kneay fcrgu■on and accepted h•tr poalt ton Ill 
Woodw111d. Cl11lmont raport■ ■hn ha! had more 101pon1lbllltlo■ nt 
11a•• v v,,, 1uaon. Clolmant o•prv•••d hf'tr bol l<Jf that h• r Injury 
would not limit hor nblllty to portorm hor p,ovlo,,n ,lutloa with 
Haaaoy Por ru on, Claimant atol<l ■ hor curronl job 101ul10■ hor 
LO be up ,ml nbout, 

Cl11•nnL u■arto ■he llral reall1al ha, nack pain could he 
parm■nonl al tor hor conaultatlon■ wlh Doctor ■ Callon, B■nttlo, 
anJ summora, Claimant ,,opor t ■ h,u ,locto, • hnvo told heir thn 
Injury may later <IO!volop Into nrthr It la nn•l prnvont hor lrom 
work In r, Cl11l111nnt oa~nowlnd,10• hQI ■ymptom■ hnve nl lnvhtod 
rolher thnn wor ■nod a Ince her Injury, howovnr, Clol.,ant 
r ■porto that II ■ha loll the •1ovarnor '• olllce 11ho would noa,I ro 
f Ind another job, Sha n•plalne thol mnrlt protoctlon only manna 
th11 Stal" wl 11 n•elat nn ~mploye" In lln,lln') 4 ponlt Ion within 
atotc rJov"rnmont but dooa not •Juarantnn ott,or qmploymant. 

Clal.,ant clorlllal thnt ■hn P•••onnlly hn• only pnld thoaa 
~•dlcol ••pan••• neither within ho, httolth ln■urnnc• hftnatlt 

covera9e nor paid by the State. Defen'.lent• offlraatlvely alleqe 
that the State >,11 paid Dr, ~u ere end Radiology P,C. ln full. 
Thy allege the State dld not pay• ~nt• totalling $454.S2 for 
Doctor• 8 attle, Callan and Royer'• ••rvlcea, 

Cle1aant'1 eahlblt I I■ o -,llcal report of Daniel J. Callan, D.D. 
A letter report of Deceaber 7, 1982 etatee 

1 h■ve e1aa1n d Pl ■, Clay Jppleaentally on 10 15 et, 
11 9 81, 11 21/91, and 12 lJ 81. for atlff, aore 
n ck end hu:h >, • ha hai the • ., •• phy■ lcal 
flnjlnga 01 erv I I my U t • and ayoapaaa. Sne 
wa■ tr ated vlt o■teopathl a.anlpulatlon therapy 
(OPl?I, wet beat an:l aaplrl vlth • er lief 
Ply la ■t nta t, •••• and tr eta nt f ~•. lay, 
vaa ~ar b 11, 1982 At that ti• ane ad ha geJ 
} ba an'.l w a ■ atlll navlng lalnta f atlf!, ■ore 
ne k vlth eph 1910 Ky !1nJlni• Incl JeJ yoattla 
a:! •PA•• r ervlcal a'\d • alp ervlcal 
lea& n at 2 a'\4 l, Treatae t I !'IT, war 
olat pr••••• and aspirin. 

on r a&na, t at, Pl lay ontlnue1 t 
al •train, >,,on& • lea11ng t ayosltls, 

ayo1pa1■ al\!! cephalgte, I atlll feel t I waa 
• aeJ by aw rt relateJ 1~1urr a I will ~ti Je 

to off• t Pia, lay per■an tty, 

A lettar report or 
IIUtory 

t ber 1), 1911 re It•• the toll v n~ 

• t 11 vi J le tbe • Jl al hl ■tory I Na 
lnvolvl Jan In Ide tat w r• n 2 a In 
ahe w•• o perently tripped• d waa nabla 
eraelf a"'3 er head hit th fl r aus1 
ervl •I Injury ( tile whlpl,Hh klnJ. It le felt 

that th lnju,y le not related t her poet pollo 
def I ten lea In h r le7■, 

lalaant•• •hlblt 2 la a copy of ■Yrqe n'• report of • I. 
Royer, D •• "hll poorly r prod.i d, the r port appare~tly 
atate1 aa ■n • urat de1 rlptlo, ,f nat r an1 eztent of tn)ury 
onj an ob• tlve flndl that I l■3nt ~3■ e,rly d g neratlve 
e,v1 al ■ponJrl •&•. 

r r 

ti r lPIPL'1 NT 
no , hurta.• 

' t t 

• I f II, ~n:! • 

rep rt• of T ••• B, 

thlnJ In ,ay 

PRE NTK DI AL ILI.H ~. "'·· loy et t. th t. e 
aulfer J a l~entol ln)Yry whll at w rk t th 
Woodward tat Bo■pltol nd hool n FebrJ■r 8, 198 
Mra, lay atate• tat ebe l ■ eaployej Inn• retorlol 

opo lt.y ln th• lnatltutl n. .-he ••• ••l lng 
a r 1•• the he 11 A fellov vor er atu , o ,t her 
foot and trlppel ~ra, Clay. Thl ■ waa In Intent! nally 
but only aa • ')o••'• a to epeak, Mra. lay 
state■ that at th ti• •h• 'ju~t fllppe~•. 

Mr■, Cly otteepted to cat h heraelf with •r 
out■ tret h d ha"1, lee I ft knee ■tru , tlie floor 
forcibly, Sh ■late• that ah (ell '110 her J' that 
■ho voa jarred. Not until the next OlOr 1n9 dl1 ehe 
have ony heaJoc>,e, 

Kr ■• Cloy ■late• thot her heo, ~ched all over an~ 
•or eo toword the f,ont. 

N••· Cloy 1tate• thnt at the tlao aha tho ght It 
wea 'on Jf tho•• thlni•' and thot •h• wa■ ~01n9 tJ 
9et better, She elected tJ lretltJt treot■ "t 
ualng 11lnit Rub •~d eedlcatlon• au h ~• aspirin and 
Tylenol. 

Nr1, rtay ■tat•• that two woe~• a10 nha placed 
here If unler th care o[ n cat opathl phyal tan, 
Dr, 1, I, Roye,, In Wo<><ivuJ, lown. She at11tea 
that Dr, Roy r ■ta,ted 11Anlpulatlon treatment, He 
alaQ p,ea rlbed m dlcatlon ror auacle rela,ntto~. 

~r■, Cly ■tatca that the p,,ln nni Jlaco~ro,t le 
proaent In the uppe, no k a"J the bock or the ho11d 
un~o, th• hairline on the clqht ■ Ide. The longer 
the pain continua■, tho more It oatond ■ into the 
1l9~t ahoulder and Into the right hant •• ,, 

LABORATORY BTUOICS, rollow1n9 ··••tnatlon OI Kra. 
Clay here In tho Ofllc , orran~a■ente we,e male for 
her to u~dorgo J&a,no■tlc 1nvcatlgation 10 the form 
ol 1-ray e•nm1natlon of the ~e,vlcal ■plno onJ 
<IJhl ohouldor on an out-p11l1ont baal ■ In tho 
ol I lcea or Rn,tlology, P.C. he,a In thlll city. The 
lnto1p1 tatlon 01 the 111llo11ophlc 111•• ,eaJ n• 
Collowa1 

"CERVICAL 8PINC1 Pila■ of the cervical 
aplno lnclullnq II •Ion, ealonolon lateral 
vlowa wo10 Obtained, Theao ■how normal 
vortobrnl bO,ly h■ IIJhl. rhu,u le aomo 
nar,owlnq at the c~-6 lntorap~cc with 
oa1 ly antoi lor 11nJ po■tei lor oat,.oph)'tlc 
apu11lng. Th•<• la probably ■oma apurrln~ 
nl tho anklovortehrol joint• bllat•rally 
here, but It le not fa, ad.,.anced. Otherwlee 
the dlac ■pnooe n<• normal ~nd no additional 
abnorm~lltl•• ..... IUp8CteJ. 

RICIIT SIIOULDIIRI rho bone■, jolnta nnd 
aott tla■ud• nr" normal. 

l"PRRSSION1 Ert1ly do~ono,~tlve cervical 
•pondylo•I• • ... 

CLI NI C~!. INPRESSION1 Suapoct•d oxt,acranlal 
myoqenlc haadacho dl■ord•r. 

era, 

• 
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At this time, I would anticipate complete and 
uneventful recovery on the part of Hrs. Clay. 

Claimant's exhibit 4 is the medical reports of John L. Beattie, M.D. 
An initial re?or t of February 3, 1983 states: 

I have just e xamined the above 36 year old white 
female 1-29-83. A history she tripped at work at 
the Woodward State Hospital approximately three 
years ago. This injury occurred February 8, 1980. 
Nancy was tripped by another employee walking into 
an office at the state hospital from a hallway. 
The right leg was knocked out from under her. She 
fell into a cabinet and into the desk area onto her 
knees. After the fall she got back up and resumed 
her activities. The evening of the injury she 
developed a rather severe pain in her cervical 
region particularly in the right upper area. This 
was associated with a very severe headache. These 
headaches persisted and became more severe .... 

X-rays of the cervical and thoracic spine were 
obtained. The report from Dr. Faltas ts enclosed. 
Review of her x-ray reports reveals osteoarthritis 
of the cervical spine with narrowing of the intervertebral 
disc spaces of C5/C-6, which is certainly cons i stent 
with the x-ray taken by Dr. SumJDers, which also had 
a similar finding and the impression of early 
degenerative cervical spondylosis. or. Summers 
also suspicioned an extracranial myogenic headache 
disorder, which I call a muscle tension type 
headache. 

More careful examination was then done of the 
cervical spine and upper thoracic area. There is 
no ~easureable or demonstrable loss of motion of 
the cervical spine in either flexion or extension, 
lateral bending, or rotation. There is tenderness 
to palpation in the right upper cervical region in 
the area where the occipital nerve emerges from the 
skull. There is no evidence of any atrophy or any 
sequelae of the poliomyelitis in the upper extremities. 
Examination of the back does show a compensatory 
scoliosis, which I am certain is on the basts of 
her poliomyelitis. There is a definite trigger 
point in the right upper cervical region in the 
region of the occipital nerve. This sometimes 
originates the muscle tension type headaches which 
radiate over the scalp and to the forehead region. 

In view of the continued symptomatology and the 
degenerative changes present in the cervical spine, 
we must consider the possibility that this lady may 
have further cervical disc problems as she grows 
older. These symptoms are certainly related to and 
aggravated by her injury of February 8, 1980. This 
may better explain the pain radiating into her 
upper extremity, which is also associated with the 
tension headache. It is my opinion that this 
patient has a chronic disabili t y from her cervical 
injury. I feel that her headaches are permanent in 
nature and will probably continue for an indeterminate 
length of time. She will probably need medications 
for the rest of her life to control these symptoms 
that have developed from this accident. one must 
always consider that her symptoms suggestive of 
cervical disc disease may worsen. The possibility 
of a neurosurgery procedure, such as an anterior 
cervical fusion, may be needed tn the future. 

The enclosed x-ray report also indicated a "(q)uestionable 
narrowing of the right C-5/C-6 intervertebral foramina.• In a 
subsequent letter of October 10, 1983, the doctor described 
claimant's 1mpaLcment as •mediocr~ to moderate" and opined she 
has a 30 percent permanqnt partial impairment. 

Claimant's exhibit 5 is the medical report of Thomas A. Carlstrom, M.D., 
of ~ovembar 19, 1983. The report states claimant has full 
range of motion of the neck with a fair amount of tenderness at 
the nuchal line, predominantly on the right. Spurling's and 
traction signs were negative as was Lhermitte's. Neurologic 
exam of th~ upper extremities was normal. The doctor opined 
that claimant is suffering from a chronic myofascial strain and 
that she has a permanent partial disability of two to three 
percent of the body as a whole as a result of her fall. 

Claimant's exhibit 6 is a submission of ~edical statements. 
A statement of Dr. Callan indicates a charge of $17.00 of which 
claimant paid $4.40 and her Blue Cross and Blue Shield paid $12.60. 
A statement in the amount of $50.00 from or. Beattie is included. 
Charges of Doctors Royer and Callan through March 13, 1982 are 
stated as $570.12. An ordered clarification of medical expenses 
shows claimant's unreimbursed medical expenses for the Doctors 
Royer, Callan and Beattie total $233.84; payments by the State 
of Iowa to Doctors Royer and Callan total $187.60, and pay~ents 
to Doctors Royer and Callan by Blue Shield total $198.02. 

APPLICABLE LAW AND ANALYSIS 

We first must deci~e whether a causal relationship e x ists 
between claimant's current disability and her injury of February 8, 1980. 

The claimant has the burden of proving by a preponderance of 
the evidence that the•inJury of February 8, 1980 iB causally 
related to the disability on which she now bases her claim. 
Bodish v. Fischer, Inc., 2S7 Iowa 516,133 N.,1.2d 867 (1965). 
Lindahl v. L~ O. Boggs, 236 Iowa 296, 18 N.,1.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. 
Burt v. John Deere waterloo Tractor Works, 247 Iowa 691, 73 N.w.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.w.2d 167 (1960). 

However, expert ~edical evidence must be cons1dered with all 
other evidence Introduced bearing on the causal connection. 
l!.!!!.l, 247 Iowa 691, 73 N.w.2d 732. The opi,.ion of experts need 

not be couched tn defini t e, positive or unequivocal language. 
Sondag v. Perris eardware, 220 N.W.2d 903 (Iowa 1974 ). However, 
the expert opinion may be accepted or rejected, in whole or in 
part, by the trier of fact. ~- at 907. Further, the weight to 
be given to such an opinion is for the finder o f fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.w . 2d 867. See also Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N. ,1 .2d 128 (1967). 

Claimant has established a causal relationship e xists 
between her tnJury and her current chronic cervical strain. 
Both formal findings and the medical histories in evidence 
relate claimant's current problems to her fall on February 8, 
1980. Claimant's headaches, numbness , and limitations on neck 
motion only arose following her injury. Evidence presented does 
not suggest claimant's condition resulted from the preex isting 
effects of her infantile pol i omyelitis or from any source other 
than her fall. Indeed, Doctors Callon and Beattie expressly 
state claimant's cervical problems do not result from her 
poliomyelitis. Thus, claimant has carried her burden of showing 
a causal relationship between her injury and her current disability. 

The nature and extent of cla1mant's benefit entitlement 
remains at issue. Healing period benefits are not at issue. 

An inJury 1s the producing cause; the disability, however, 
is the result, and tt is the r esult which is compensated. 
Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 
(1961); Dailey v. Pooley Lumber Co., 233 Iowa 758 , 10 N.W.2d 569 
(1943). 

As claimant has an impairment to the body as a whole, an 
industrtal dtsabtlity has been sustained. Industrial disabiltty. 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.W. 899, 902 (1935) as follows: "It is therefore 
plain that the legislature intended the term 'disability' to 
mean ' industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man.• Functional disability is a factor weighed in determining 
industrial disability. The latter can rarely be found without 
the former. The degree of industrial disability is not necessarily 
proportional to the degreee of functional impairment, however. 

Factors considered in determining industrial disability 
include the employee ' s medical cond ition prior to the injury, 
after the injury, and present condition; the situs of the 
injury, its severity and the length of healing period; the work 

E
xperience of the employee prior to the injury, after the inJury 
nd potential for rehabilitation; the employee ' s qualifications 
ntellectually, emotionally and physically; earnings prior and 

,subsequent to the injury; and age, education, motivation, and 
·functional impairment as a result of the injury and inability 
because of the injury to engage in employment for which the 
employee is fitted. Loss of earnings caused by a job transfer 
for reasons related to the injury is ~lso relevant. These are 
matters which the finder of fact considers collectively i n 
arriving at the determination of the degree of industrial 
disability. 

There are no weighting guidelines that are indicated for 
each of the factors to be considered. There are no guidelines 
which give, for e xample, age a weighted value of ten percent of 
total, education a value of fifteen percent of total, motivation 
- five percent; work experience - thirty percent, etc. Neither 
is a rating of functional impairment entitlP.d to whatever the 
degree of impairment that is found to be conclusive that it 
directly correlate to that degree of industrial disability to 
the body as a whole. In other words , there are no formulae 
which can be applied and then added up to determine the degree 
of industrial disability. It therefore becomes necessary for 
the deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the finding with 
regard to degree of industrial disability. 

See Birmingham v. Firestone T1re ~ Rubber Company, II Iowa 
Industrial Commissioner Report 39 (1981); Enstrom v. Iowa 
Public Services Company, II Iowa Industrial Commissioner Report 
142 (1981); Webb v. Lovejoy Construction Co., II Iowa Industrial 
Commissioner Report 430 (1981). 

Many factors enter into determination of claimant's industrial 
disability. Claimant is 37 years old; she is intelligent; she 
has some post high school training. Claimant has a responsible 
position in whtch she earns more than she earned on her injury 
date. Claimant 's ~urrent position is temporary in that it is of 
a political nature and offers no assurances of continued, 
long-term employment. Claimant has only limited employment 
protection as an employee under the state's merit system. 
Claimant's positions, while involving other duties reguiring 
greater intellectual acumen, have been predominantly of a 
clerical nature. She has spent 25 to 40 percent or more of 
her time using a word processor or typewr iter. Claimant cannot 
turn her neck; she must shift her full trunk in order to perform 
the physical movements required as a typist or word processor. 
Dr. Beattie described claimant's disability as mediocre to 
moderate and assigned claimant a 30 percent functional impairment 
rating. Dr. Carlstrom assigned claimant a two to three percent 
functional impairment rating. Dr. Summers opined claimant would 
make a full and uneventful recovery from her injury. Dr. 
Beattie opined claimant has a chronic cervical disability and 
could have greater problems as a result of her injury as she 
grows older. Claimant admits her symptoms have lessened since 
her injury, however. 

Claimant is wel l motivated and shows a well-established 
pattern of overcoming potentially disabling handicaps. Th1s has 
undoubtedly been a factor in her remaining employed throughout 
the time following her inJury. However, one questions whether 
claimant could easily 3Cquire future employment should her 
duties wi th the governor's office end and should she choose not 
to receive further formal training which would assist her in 
becoming less dependent on her clerical skills for employment. 
Her cervical immobility does impair her ability to perform 
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manuevers basic to her duties as a secretary. Claimant does not 
have t he formal tra i ning generally requi r ed of persons performing 
nonclerical du t ies such as she now performs. This may well be 
a n empl oyment handicap for her . Claimant likely wou ld need to 
sear ch harder and more persistently than a noninju r ed individual 
for an emp l oyer who is sympa t hetic to her cond i tion and willing 
to accomodate any di f ficulties created by her cervical disability 
as well as those created by her prior handicap. Thus, claimant ' s 
loss of earning capacity is greater than the bare fact of her 
current wages would indicate. Por th i s reason , claimant is 
a warded permanent partial disability at the rate of 12.5 percent . 
The award does not conside r t he possiblity that claimant's 
problems may increase. Should th i s happen within the s t atutory 
period, claimant would be e ntitled t o review of this award. 

Claimant has established she is entitled to payment of her 
unpa id medical e xpenses under sec t ion 85,27. These are causally 
related to her inJury and her disability . Defendants are 
entitled t o a credit for those medical payments made under 
claimant ' s Blue Cross and Blue Shield plan under section 85 . 38. 
Claimant is entitled to be reimbursed for those amounts she has 
actually paid. 

FINDINGS OP FACT 

WBEREPORE, IT rs FOUND: 

Claimant injured herself when she was tripped by a co-worker 
and fell while working a t the Woodward St ate Hospital February 8, 1980. 

Claimant's inJury initially manifested itself through . 
numbness 1n her arms , neck pain, headaches, and cervical immobility. 

Claimant has been treated with moist heat and aspirin 
therapy. Her arm numbness and headaches have largely subsided. 
She continues to experience intermittent neck pain and cons t ant 
cervical immobility. 

Claimant had poliomyel it1s as an infant .. She currently 
walks with a limp. Claimant's disabling cervical 7ond1tion 
resulted from her work injury and not from her poliomy~litis. 

Claimant is a high school graduate who has some formal post-secondary 
school training. Ber work history is that of a secretary. 

Approximately forty percent ( 40i) of claimant's curre~t work 
time is spent typing or using a word processor. Claimants 
cervical immobility re~uires her to move her whole trunk 1n 
perform1n~ manuevers necessary to type or text process. 

:lalmant has also successfully performed JOb duties re~ui~ing 
greater intellectual acumen. She currently aids the go~ernor s 
office 1n assisting citizens; her duties include compos1n~ 
letters for the governor's signature. Claimant's lack of formal 
education may make transfer of these job skill more difficult. 

Claimant earns $7.91 per hour in the governor's office; were 
sne working elsewnere at her mertt employment level, sne woul~ 
earn $7.14 per hour. 

Claimant is on loan from the Department of Human Services to 
the governor's office. Her pos1t1on with the governor's office 
is of indefinite duration. 

Dr. C•rlstrom has assigned claimant• functional impairment 
rating of two to three percent (2-3\); Or. Beattie has ass1~ned 
claimant a functional impairment r~ting of thirty percent (30\). 

Claimant has a twelve point five percent (12.S\) industrial 
disability as a result of her work injury. 

CONCLUSIONS OP LAw 

THEREFORE, IT rs CONCLUDED: 

Claimant has established that her injury of February 8, 1980 
is the cause of the disability on which she bases her claim. 

Claimant 1s entitled to permanent partial disability resulting 
from her inJury of February 8, 1980 of twelve point five percent 
(12.5\). 

Claimant 1s entitled to payment of her unceimbursed medical 
expenses from Doctors Royer, Callan, and Beattie in the amount 
of two hundr~d thirty-three and 84/100 dollars ($2l).a4). 

for 
one 

ORDER 

THEREPORE, IT IS ORDERED: 

Defendants pay claimant p•rmanPnt partial disability benefits 
sixty-two point five (62.5) weeks ,t the stipulated rate of 
hundred th1rty-f1ve and 18/100 dollars (ll5.18J. 

Defendants pay accrued amounts 1n a lump sum. 

Defendants pay claimant's unreimbursed medic>l expenses from 
Doctors Royer, Callan and Beattle in the amount of t~o hundred 
thirty-three and 84/100 doll~rs ($233.84). 

Defendants pay interest pursuant to Iowa Code section 85.30 
as amend<'d. 

Defendants pay cosLa pursuant to Industrial Co11JD1sioner Rule 500-4.33. 

Defendants file a final report when this award 1s paid. 

Signed and filed tb1s _lJL day of May, 1984. 

REL~ JEl'.N W~LLESER 
DEPUTY INDOSTRJ~L co~~ISSIONER 

BEFORE TH E IOWA I NDUSTRIAL COMM ISSI ONER 

JERROLD K. CLEMONS, 

Cl aimant, File No. 724418 

vs. 

W. G. JAQUES COMPANY, 

Employer, 

A R B I T R A T I O N 

DECISION 

and 

EMPLOYERS MUTUAL COMPANIES, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

This matter came on for hearing on June 24, 1983 at which 
time the case was fully submitted. 

A review of the commissioner's file reveals that an employers 
first report of injury was filed on February 23, 1983. The record 
consists of the briefs and arguments of counsel; the depositions 
of William G. Jaques and Stephen Bradley Jaques, along with 
exhibits; and all answers to interrogatories. 

ISSUE 

The sole issue for resolution at present is whether jurisdict1 
of this case 1s had by this agency. 

REVIEli OF RELEVANT PACTS 

The facts 1n th1s c11sc arc rather straightforward. Claimant 
was and is domiciled 1n Missouri. Defendant employer has its 
business office in Des M11nes, although much, if not most, of its 
business was done outside the state of Iowa. 

William Jdques testified that he is president of w. r.. 
Jaques Company. The fir~ 1s a g•otcchnical contractor and as 
such deals with soil~. soi! 1drntification and modification. The 
chief concern of the business is soil modification and improvement 
which facilitates structural and construction projects. A fair 
sum.11ary would indicate that the company does business in from 25 
to 30 states. More 1ncor,c was qenernted from business outside 
Iow, than within. William testified that there was a small cadre 
of permanent employees and that more employees were hired and 
discharged dopendlng on work contracted. In the fall of 1981 
William cont:tet~d claimant t@lephon1.ca1ly at cloimont.'a home in 
Bismarck, Missourt. At this time William offered claimant a job 
in ~cir, Kansas. The work relattonsh1p, according to William, 
was not to be permanent. Claimant wns to be paid $10.00 per hour 
plu~ a per diem and hotel expenses. The phone call was init1oted 
in Dun Moines. Claimant was hired on the recommendation of John 
Reece, another contractor, and claimant replaced an employee 
named Baker. Claimant went to Kansas, nnd completed the job 
there, and then went to M1ss1ss1ppi to complete another job for 
the employer. After the Mississippi Job was completed, William 
testified that claimant arrived in Des Moines "unannounced." 
W,lliam tes•if1ed that a conversation took place durinq the 
clu11:1ant's visit that the claimant's employment was not to be 
considered permanent. A fair summary of William's testimony 
indicates that he never considered clai1Mnt to be a permanent 
employee. Claimant then returned to Missouri, wont to Illinois 
and return~d to his employment with John Reece, working until 
about February l, 1982. During this period of time, claimant wns 
asked by Stephen Jaques to work for Jaques but claimant continued 
to "ork for Rccco . 

In April 1982 Stephen Jaques, William's son, hired claimant 
to ~ork for Jaques on a Tulsa, OklaholM proJect. The job was 
interrupted by flood1n~ 1n May 1982 and claimant then worked in 
Dos Moines on gro,illn-, projects. Cla11uant returned to Missouri 
and collected unemployment. He returned to work 1n Tulsa on July 
19, 1982 after being called by the e~ployer's office in Des 
Moines. Claimant then sustained the alleged injury for which he 
row seeks compensation. Claimant has been receiving ccmpenaation 
pnrs •nt to the Mlnsouri /let . 

APPLICABLE LAW 

l. Section 85.71, Code of Iowa, states: 

If an employee, while working outsid the territorial lioita 
of t~is BtAte, suffers on injury on account of which 
he, or in the event of his death, his dependents, would 
have b on entitled to the benefits provided by this 
chapter hod such injury occurred within this state, 
such employee, or in the event of his death resulting 
from such injury, his depcnd~nts, shall be entitled to 
the benefits provide1 by this chapter, provid~d that at 
the time of such in1ury1 

1. His employr.ient is principally localized In 
this state, ~hot is, his employer has a place of 
business in this or sooe other state and he regularly 
works in this state, or If he is domiciled in this 
state, or 

2. He 1s working under a contract of hire made in 
this st.ate tn employment not principally localized in 
any state, or 

3. He ts worr.ing under a contract of hire made in 
this state in ei:,,ployocnt principally localized in 
another state, whose workers' compensation la•· is not 
applicable to his er.,pJoycr, or 

,,.. 
4. He is working under a contract of hire made in 

this staee for ci::ployi:,ent outside the United St.ate■, 
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2. Both parties have submitted excellent briefs on 
this case. Both parties have cited Haverly v. Union Construction Co., 
236 Iowa 278, 18 N.W.2d 629 (1945). Since the submission of the 
instant case, the court has published George H. Wentz Inc. v. Sabasta, 
337 N.W.2d 495 (Iowa 1983). 

3. In Wentz, the court made specific reference to the case 
of Jose~h L. Wilmette & Co. v. Rosenman Bros., 258 N.W.2d 317 
(Iowa l 77) wherein the court applied the "most significant 
relationship" test. In Wentz, the court stated that the place of 
contract becomes significant only when the employment is not 
principally localized in any state, the law of the state where 
the employment is principally localized is not applicable to the 
employer, or the unemployment is outside the United States. 337 
N.W.2d at 500. 

4. Generally, the place a contract is formed is where the 
meeting of minds occurs, or where the final act necessary to form 
a binding contract takes pla~e. Burch Manufacturing Co. v. 
McKee, 231 Iowa 7 30, 735, 2 N.W.2d 98, 101 (1942), cited in 
Wentz. This is the lex loci contractus theory. See County 
Savings Bank v. Jacobson, 202 Iowa 1263, 211 N.W. 864 (1927). 

5. Where the offerer and acceptor of a contract speak by 
telephone and do consumate a contract has not been dealt with by 
the Iowa court. The following quote from Vagni v. Trend/Roxbu,:y 

er Industries, l nc., 34th Biennial Report of the Industrial Commissioner 
~ 337 (October Jl, 1979) states: 
s 

re 

b 
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Although the Iowa state courts have not dealt directly 
with the question of acceptance by telephone, there is ample 
authority to find that a contract is made at the place 
from which the accepting party speaks. {See 17A C.J.S. 
Contracts, S356; 17 Am. Jur.2d, Contracts, S53.) This 
positjon is analogous to the position the Iowa courts 
have taken in regards to acceptance of an offer by 
mail. 

It is elemenatry that an offer communicated 
through the mail cannot constitute a contract 
until it is accepted. But, when such offer 
is accepted and the acceptance thereof, or a 
letter containing the acceptance, is placed 
in the mail, properly stamped and directed to 
the one making the offer at his address, the 
contract as specified in the offer is then 
complete. In that event, the contract is 
made where the offer is accepted. 

International Transportation Ass ' n. v. Des 
Moines Morris Plan Co., 245 N.W.244, 246 
(Iowa 1932). 

The federal courts have also taken the position that when 
a contract is accepted on the telephone, the contract is 
made at the place from which the accepting party speaks. 
In Standard Oil Co. v. Lyons, 130 F.2d 965 (8th Cir. 
1942), the court of appeals found that recovery may be 
had under the Workmen's Compensation Act of Iowa even 
though the injury occurred outside of Iowa. There, an 
illinois employer called an Iowa resident over the 
telephone to offer him employment. The court stated 
that: 

If by this conversation Bergsted simply made 
an offer to give decedent employment upon his 
reporting for work in Illinois, the offer 
would be accepted by the a c t of reporting for 
work and the contract would be an Illinois 
contract because that would be the place 
where the final act necessary to consummate 
the contract was performed .... If, however, 
there ~as a promise for a promise, an 
acceptance by the offeree of the offer of 
employment, the contract was en~ered into at 
once .... In such circumstances, the place of 
making the contract would be the place where 
the offeree used the telephone. Lyons, 
supra, at 968. 

ANALYSIS 

Based upon the principles enunciated it will be concluded 
that this agency has jurisdiction of the subject matter. The 
co~t7act of hire was made in Iowa, inasmuch as the phone calls 
initiating the employment relationship were from Iowa. Under the 
~aw cited, the place of making the contract was Iowa. The 
instance of employment during which c laimant was injured was 
commenced as a direct result of an unso licited (by claimant) call 
from th~ employer in Des Moines. Claimant was directed to resume 
employment in Tulsa. 

It is clear to me that claimant was working under a contract 
of ~ire made within Iowa. 

It is.also clear that the employment was not principally 
localized in any state. As proof of this claimant worked in 
Kansas, Oklahoma, Mississippi and Iowa in his short tenure with 
this employer. Considering the factual basis of this case it is 
clear to me . that t~is agenc y has jurisdiction of both the ~arties 
and the subJect matter. Claimant's alleged injury, although 
alleged to have occurred in Oklahoma, occurred under a contract of 
hire made in Iowa. The evidence indicates that the employment 
for which claimant was hired was not principally located in any state. 

FINDINGS OF FACT 

1. Claimant is domiciled in Missouri. 

2. Defendant employer and insurer were served with process. 

3. Claimant alleges an Oklahoma injury on July 19, 1982. 

4. Claimant had been employed by defendant, W.G. Jaques 
Co., OJ1 prior occasions. 

5. Claimant was contacted unilaterally by W.G. Jaques Co. 
prior to recommencing employment for Jaques in Oklahoma. 

6. The nature of employment was that it was not principally 
located in any state. 

CONCLUSIONS OF LAW 

1. This agency has jurisdiction under section 85.71(2), 
Code of Iowa. 

ORDER 

IT IS THEREFORE ORDERED that this case be assigned for 
hearing on the merits pursuant to the law, rules and procedures 
of the agency. 

Signed and filed this of November, 1983. 

COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

THOMAS CLE!HONS, 

Claimant, 

vs. 

SWIFT INDEPENDENT PACKING CO., 

Employer, 
Self-Insured, 
Defendant 

File No. 702042 

D E: C I S I O N 

0 N 

85.27 BENEFITS 

This is a proceeding for benefits under Iowa Code section 
85.27 brought by Thomas Clemons, claimant, against Swi ft Inde
pendent Packing Co., self-insured employer, defendant, relating 
to an injury arising out of and in the course of his employment 
on February 16, 1982. It came on for hearing on June 11, 1984 
at the office of the Iowa Industrial Commissioner in Des Hoines, 
Iowa. It was considered fully submitted at that time. 

The industrial commissioner's file shows a first report of 
injury received Hay 10, 1982. A memorandum of agreement was 
filed on the same date. A final report shows the payment of six 
weeks and six days of weekly benefits. 

The record in this matter consists of the testimony of 
claimant and of Cecilia Peterson; defendant's exhibit 1, a 
series of medical reports from Peter D. Wirtz, H.D., and Carlo. 
Lester, H.D.; and defendant's exhibit 2, the deposition of Dr. 
Lester. 

ISSUE 

The sole issue in this matter is whether or not claimant 
should be allowed to a change of medical care. 

STATEMENT OP THE CASE 

Claimant testified that on February 13, 1982 he was carrying 
a ladder and slipped on ice twisting his right leg. He fell to 
the ground and bumped h1s knee again. Be saw Dr. Keyser and was 
referred by him to Dr. Lester who provided him with treatment at 
the expense of his employer through workers' compensation. He 
was off work for approximately eight weeks. 

At the time of hearing he had no outstanding medical ex
penses. 

Claimant indicated both that he wishes to select his own 
doctor for treatment and that he wants another opinion as he is 
anxious to have any further treatment he can to relieve his 
condition. Hore specifically, he claimed that defendant's close 
association with the doctors to whom he was sent prevented an 
unbiased opinion and that he was concerned that Dr. Wirtz had a 
preconceived opinion of him. He expressed a desire to see Dr. 
Harvin Dubansky, a doctor with whom he neither had communicated 
nor consulted. He made hie selection of Dr. Dubansky the 
weekend prior to this Monday hearing based on what others had 
told him. 

Claimant interpreted Dr. Lester's deposition as suggesting 
he will need further treatment. He stated that while he found 
Dr. Lester competent, he believed him to be too busy. Be 
reported being t old by Dr. Lester that he would need an arthroscopy. 
Claimant acknowledged that he had informed the doctor that he 
lacked confidence in him. 

Claimant admitted that Dr. Wirtz had recommended an arthroscopy 
on an outpatient basis: but when one was scheduled, he cancelled. 
He subsequently has refused to have the procedure done. 
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Claimant t estified to familia r i t y with bo t h sections 85.27 
and 85 . 39 of the Iowa Code. He said tha t he understands section 
85.39 is available for an independent medical e xamination, bu t 
that 1s not what he seeks at present. 

Cecilia Peterson , a registered nurse who has worked for 
defendant employer for three years, testified to having worked 
with claimant's claim. As she recalled, claimant fell on 
February 13 and first reported the injury about the February 18. 
He was sent to Or. Keyser who sent him to or. Lester who was 
authorized to perform whatever treatment he thought necessary. 
Claimant returned to work on April 14 , 1982. 

Peterson recalled no expression of dissatisfaction with Or . Lester 
although claimant initially objected to seeing or. Keyser. 
Subsequent to the time of his surgery he asked about a second 
opinion . Apparently he was referred to the workers' compen-
sation adJuster to discuss his options. When it was learned 
that claimant and or. Lester were unhappy, claimant was sent to 
or. Wirtz who wished to do an arthroscopy. 

It was Pe t erson's opinion that an arthroscopy was necessary 
to see what additional treatment claimant might need. She gave 
as claimant's alternatives for performance of the arthroscopy 
being hospitalized and having general anesthesia or having the 
procedure done on an outpatient basis with a local anesthetic. 
She reported that the trend is toward the outpatient procedure 
because it cuts costs and places the patient at less risk. 

The witness thought that Dr. Lester had removed himself from 
claimant's case. Or. Wirtz 1s still authorized for treatment. 

Peterson did not recall claimant's telling her at the time 
he cancelled his arthroscopy that he was having problems with 
transportation from Des Hoines. Neither did she remember any 
swelling 1n claimant's knee at a particular point 1n time. 

On March 12, 1982 Earl L. Keyser, M.D., reported seeing 
claimant and referring him to John w. Hughes, M.D., after an 
accident of approximately February 10, 1982. 

Carlo. Lester, M.O., board certified orthopedic surgeon and 
Fellow of the American College of Surgeons, testified to first 
seeing claimant on Februacy 24, 1982 at which time he took a 
history of claimant's falling on ice and inJuring his right knee 
the week before and of his falling and hitting his right knee on 
the corner of steps seven months before. Claimant complained of 
pain on the inside of the knee and of the knee's giving out. 

On examination, or. Lester found claimant's knee to be 
stable. There was no effusion. The space behind the knee was 
free of masses. X-rays were thought to be normal. 

The orthopedic surgeon 1n1tially diagnosed a sprain of the 
medial collateral ligament or cartilage. Motrin was prescribed 
and claimant was kept off work. 

When claimant was seen on March 4, 1982 he continued to have 
pain. An arthroscopy was recommended for diagnostic purposes. 
The arthroscopy showed minor degenerative changes in the distal 
femoral condyle both medially and laterally with a Grade I 
chondromalacia which the doctor said would be the lowest possible 
amount of the disease and a medial meniscus tear at the Junction 
of the middle and posterior third of the meniscus which 1s the 
little cactilage between the t wo bones. Thece was no evidence 
of arthritis. The tocn portion of a medial meniscus was cemoved 
thcough a separate opening. 

Regarding causation, or. Lester said: 

' A. I thin~ the chondromalac1a may be from an old 
inJury, but the people thirty-nine years old that 
are wocking people and have been fairly active have 
chondromalac1a of a long-standing nature that-- I 
don't think the chondromalacia itself was caused by 
the lnJury. I think the tocn meniscus, the tocn 
cartilage was pcobably injured by one of the falls. 

Q. Do you have an opinion with ceference to which 
fall caused the medial meniscus tear? 

A. No. I don't think I can tell acthcoscopically 
oc by opening up the knee, if it's one month old oc 
1f it's two yeacs old because the meniscus 1s 
avascular; 1t doesn't have any blood supply to the 
outside portion of the cartilage. And without any 
cecent hemorrhaging it's 1mposs1ble to state that. 
(Lester dep., p. 11 11. 7-22) 

Claimant was returned to work on April 14, 1982 apparently 
without restr1ct1on. 

Claimant was seen for exam1nat1on in May at which time his 
cange of motion was sat1sfactocy. Range of motion cema1ned 
satisfactory on Septembec 7, 1982 and a zero percent per•anent 
partial disab1l1ty eating was made . 

Clai■ant was next seen on Januacy 2S, 1981 at which time he 
gave a history of hucting his right knee. The doctor saw no 
damage. The doctor cons1deced this incident a new lnJury which 
did not change the status of clai■ant's •nee not his per■anent 
disability rating. 

In Octobec the physician wrote a lettec e•pressin9 his 
suspicion that an arthcoscopy would be necessary 1n the near 
future. It was or. Leater's recollect ion that it was decided 
not to do an acthroscopy when swell1ng went down in ~ove~ber. 

On Nove■ber ◄, 1983 claimant told the doctor of forty-t ~o 
episodes of his knee's 901n9 out, but that he kept on ~orking. 
~hen the doctoc obtained this information, he thought an acthroscopy 
should be done. 

or. Lester last exa:ined claiaant on February 9, 199 ◄ at 
which ti■e the possibility of claimant 's seeing another doctor 
was discussed. Clai&ant told him that he had lost confidence tn 
hi■ as a doctor. 

The orthopedist sa~ •a very good lt•elihood" that claiEant 

would need an ar t hroscopy because of the forty- two episodes o f 
his knee's g i ving way. The docto r did not see a need f or knee 
ceplacement sugecy nor did he change his pecmanent disability 
eating. He agceed with De. W1rtz's cepor t rendeced March 28, 
1984 . 

or. Lestec character i zed claimant's present condition thusly: 

A. I think he probably has t wo problems. I th i nk 
he has a weac and tear phenomenon in his knee t hat 
we described as a chondromalacia. I think he 
eithec has something, e1thec a loose body or a 
remaining piece of cartilage t hat may be damaged or 
torn that's causing the giving out; and how much of 
which is causing the sympt oms 1s, is d i fficult to 
ascertain. 

Theoretically t he pain could be coming fcom the 
chondromalacia aspect and the giving out or catching 
in his knee, assuming he stil l has this , would be 
fcom the disease, if there is any, in the meniscus, 
the medial meniscus. (Lester dep., p. 20 11. 5-17) 

The doctor's records did not reflect his predicting to 
claimant a five peccent pecmanent partial disability. Neither 
did they ceflect any difficulty claimant might have had with 
walking on angular surfaces, knee l ing oc squatting. 

oc. Lestec denied t hat either claimant or defendant had 
attempted to influence his permanent partial disability eating. 

Peter o. Wirtz, M.D., orthopedic surgeon, in a lettec dated 
March 12, 1984 reported an initial injury to claimant's knee in 
July of 1981 as he was climbing stairs and ccacked his knee on a 
step. Aftec this incident he had pain and s welling and felt 
something moving inside the Joint. On February 13, 1982 he 
slipped on ice while he was carrying a laddec and t wisted his 
leg. Subsequent to that incident he claimed Knee.pain with 
kneeling, squatting, staic climbing and at nighttime. Claimant 
told of a 1983 arthroscopy and removal of a loose body and a 
part of some cartilage. 

On examination claimant was tendec along the anterior medial 
aspect of the joint and along the joint line as well. Range of 
motion was Oto 150 degcees. Claimant had decreased strength on 
the eight. There was no crep1tus and the O angle was fifteen 
degrees bilaterally. X-rays were within normal limits. or. Wirtz 
proposed ruling out degenerative joint disease of the femocal 
condyle, a medial meniscus cetear, and patellar surface dege~er
ation with muscle imbalance. The doctor noted that claimant a 
"histocy 1s one of the patellar ~bnocmality wheceas his clinical 
examination is one of meniscal abnormality.• Final diagnosis was 
to be made on the basis of an acthroscopy. Claimant was seen to 
have no orthopedic cestc1ctions !com working. 

In 4 follow-up lcttcc De. W1rtz 001d thot totol knee Joint 
replacement was not relevant to claimant's case at present, but 
cather would be indicated for sevece degenerative arthritis 
cesulting 1n restcict1on of motion and considerable pain. 

APPLICABLE LAW ANO ANALYSIS 

Claimant seeks a change in medical care. Iowa Code section 
85.27 provides 1n pertinent pact: 

Por purposes of this section the employee is 
obliged to furnish reasonable services and supplies 
to tceat an inJuted employee, and has the right to 
choose the cace. The treatment must be offered 
pcomptly and be reasonably suited to treat the 
inJury without undue inconvenience to the employee. 
If the employee has reason to be dissatisfied with 
the cace offered, he should co111JDunicate the basis 
of such dissatisfaction to the employer, 1n wrtting 
1f cequested, following which the employer and the 
employee may agree to alternate cace reasonably 
suited to tceat the injury. If the employer and 
employee cannot agree on such alternate care, the 
co11U11iss1oner may, upon application and ceasonable 
proofs of the necessity therefoce, allow and ocdec 
other care. In an emergency, the e■ployee ■ay 
choose his cace at the employer's expense, provided 
the employee oc his agent cannot be reached 1m■edlately. 

As claimant pcopecly points out, there are some contradiction• 
in the testimony and reports of De. Lester. On the other hand, 
1t seems that clai■ant has ■ 1sinterpceted a reference to int~cnal 
derangement. That ceference by tbe doctoc relates to internal 
derangement ~ ,thin the knee rather than to any other possible 
reference cla1aant ■19ht have inferred. lt is appac~nt1 hovevec, 
that the doctor-patient relationship between claimant and De . 
Leste< has been deatcoyed. 

Follo~ ing that breakdown defendant offered care by Dr. wictz. 
It see■s clai■ant does not J iah to see or. wictz because be 
feels the doctoc has preconceived ideas about his condition and 
because or. wictz prefer ■ to perfoc■ an actnroscopy on an 
outpatient basis. 

or. wtrtz and or. Lester are tn agree■ent that claimant 
need• further testing and that testing should be an arthroacopy. 
Nurse Petecaon pcesented good reasons why an acthroacopy might 
be done on an outpatient basis. Claiaant ~ill have to trust his 
physician regarding the aanner In ~h!ch the acthroscopy is 
perfor■'!d. 

or. ,11rtz is an orthopedic sucgeon J ith an estaollebed 
reputation for treatjng •neea. This deputy co■■ las!onec can 
find nothing 1n the e-,idence subcl!ted in this &atter . r,ict, 
evidences any preJudice on his part. HO J e.,er, clai&ant h•• 
folloJ e~ the proceduce set out In Iowa Code section 85.27 J hic~ 
~a• been established for situations In J bict, tte e%1ployee 
oeco:es dlasatisf ed Jltn the care offered by the eaployer. , 
This deputy industrial coi=issioner finds nothing In deter.dent• 
handling of claiaant'• aedical treae,ent J filch abould result In 
tt& )osin, its statutor1 eight to contcol aedlcal care. lt t ... a 
offered care by t • O . e!l-qualif!~d orthopedic aurgecns. On the 
oth'!r band, further evaluatton by Or. .ilrtz s.ay t,a•a been 
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tainted by the litigat ion in this claim. 

In a spiri t of compromi se, the undersigned will order 
defendant to provide claimant with a list of three physicians 
authorized to provide evaluation and further t r eatment should 
tha t become necessary. One of those physicians may be Or. Wirtz 
should defendant wish to choose him. A list of physicians 
should be provided to claimant within twenty days from the 
signing and filing of this order. 

FINDINGS OF PACT 

WHEREFORE, IT IS POUND: 

That claimant inJured his right knee when he slipped on ice 
on his employer's premises on February 13, 1982. 

That defendant sent claimant to or. Keyser. 

That or. Keyser referred claimant to Or. Lester, a board 
:ertified orthopedic surgeon. 

That Dr. Lester performed an arthroscopy and removed a torn 
:><>rtion of the medial meniscus of the right knee. 

That claimant had a prior injury to his knee in July of 1981 
,~en he fell and hit the corner of some steps. 

That there was a breakdown of the doctor-patient relation
ship between claimant and or. Lester. 

That defendant authorized evaluation and treatment by Dr. 
Wirtz. 

That claimant has failed to avail himself of evaluation and 
treatment by Or. Wirtz. 

That claimant has followed the procedure in Iowa Code 
section 85.27 for when an employer and employee cannot agree on 
~edical care. 

CONCLUSIONS OP LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant has shown the necessity for a change of care 
under Iowa Code section 85.27. 

ORDER 

THEREFORE, IT IS ORDERED: 

That within twenty (20) days from the signing and filing of 
this order defendant provide to claimant a list of three (3) 
physicians authorized to evaluate and treat his condition. 

That defendant pay costs of these proceedings pursuant to 
Industrial Commissioner Rule 500-4.33. 

Signed and filed this JI_ day of June, 1984. 

JUDITH ANN HIGGS 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

WILLIAM DUANE CLOUD, 

Claim,nt, 

vs. 

CONTINENTAL POWER SERVICE, 

Employer, 

and 

THE HARTFORD, 

Insurance Carr1cc, 
Defendants. 

INTRODUCTION 

File No. 706795 

R E V I E W -

R E O P E N I N G 

D E C I S I O N 

This is a proceeding in review-reopening brought by William 
Duane Cloud, claimant, against Continental Power Service, 
employer, and Hartford Insurance Company, insurance carrier, 
defendants, to recover additional benefits under the Iowa 
Workers' Compensation Act for an inJury aris, ,q out of and in 
the course of his employment on June 25, 198 •. It came on for 
hearing on August 10, 1983 at the Bicentennial Building in 
Davenport, Iowa. It was considered fully submitted at that time. 

The industrial commissioner's file shows a first report of 
injury received July 6, 1982. A memorandum of agreement was 
received on July 16, 1982. A final report shows the payment of 
eight weeks and two days of healing period benefits as well as 
medical expenses. 

At the time of hearing the parties stipulated to a rate of 
$349.04 and to a conversion date to permanent partial disability 
of August 23, 1982. 

The record in this matter consists of the testimony of 
claimant, Carolyn Cloud, Kristin Cloud and Brenda Cloud; claimant's 
exhibit l, the deposition of Albert Edwin Cram, M.D.; and 
claimant's exhibit 2, assorted medical reports. Defendants 
filed a brief. 

ISSUES 

The issues in this matter are whether there is a causal 
relationship between claimant ' s injury and his present disability, 
whether claimant is entitled to permanent partial disability, 
and whether or not claimant should be awarded benefits under 
Icwa Code section B5.27. 

STATEMENT OP THE CASE 

Forty year old married claimant, father of two children 
testified to a high school education with no other formal 
training. Prior to becoming an electrician he worked in pro
duction labor. He entered an apprenticeship program in 1963 
which entailed four years of instruction. Since that time he 
has taken various courses through the union. He is a journeyman 
electrician. 

He described the events surrounding June 25, 1982 thusly: 
He was leaning forward installing a breaker ind switch. Be was 
working with a hot line. He had a bolt in his left hand which 
he was going to use to hold the back plate in place. Electricity 
arced. The breaker blew causing a loud explosion and a bright 
ball of fire which temporarily blinded him. He backed up. His 
clothing was afire. He ripped it off. His face, arms, hands 
and chest were burned. 

He was taken to Muscatine General Hospital and then trans
ferred to Iowa City where he was hospitalized for 13 days. He 
remained at heme and took medication and stayed out of the sun 
and heat for an additional two months. 

Claimant asserted that he has not been released by Or. Cram 
whom he last saw on July 13, 1983. 

As to his present problems claimant complained of burning 
and redness in his ears, arms, hands and face brought on by cold. 
He uses gloves, a ski mask and a respirator mask to shield him 
from the cold. He finds heat uncomfortable and wears both a hat 
and sunscreen to block the sun. He has trouble with both wrists. 
Heavy lifting or snapping movements bother him. He has a sharp 
pain and then a dull pain. He wears a wr1st brace for hard 
physical labor. 

Claimant, who works out of the union hall doing commercial, 
residential and industrial wiring, said that residential work 
uses lighter wire and entails the employment of power tools. Be 
reported being taken off a Job pulling medium heavy cable. He 
asserted his inability to use a sledge hammer efficiently and 
aggravation by threading pipe and other hard manual labor. He 
no longer climbs scaffolds because of right wrist pain. Some 
tasks are done with both hands or with the assistance of a 
partner. Heat from foundries and attic work is particularly 
difficult. Because he has been doing lighter duty he has not 
used a rosebud. He has not yet tried welding, but he will try 
it to see what happens. He acknowledged that some protection 
would be provided to him by a welding hood, mitts and a long 
sleeved shirt. His employer last winter gave him a position in 
which he could work indoors. No wages were lost because he was 
confined to inside work. Claimant estimated that in 95 percent 
of an electrician's work some time is spent outdoors. 

Claimant denied any wrist problems prior to his injury. He 
first noted trouble in November or December after he returned to 
work. He takes no pain medication. 

Claimant agreed that he has no keloid scarring or webbing. 
He notices that his skin color has changed in that it is redder 
or browner with darker patches on his forehead and cheeks. 

Brenda Anne Cloud, claimant's 18 year old daughter who lives 
at home, testified tha her father used to stay out in the sun 
to get tan. His tanning was more even than now. She said that 
frisbie throwing which they once enjoyed is limited by his wrist. 
Ste observed that her father puts his hands in the air because 
they hurt less. 

Kristin Cloud, another daughter who lives at home, testified 
that her father played basketball and softball and threw the 
frisbie before his injury. Now his wrist hurts. She reported 
that her father wears a hat and suntan lotion to protect him 
from the heat. 

Carolyn Cloud, claimant's spouse of 20 years, testified that 
claimant, since his inJury, has taken more precaution against 
heat and cold. She believed her husband could remain in cold for 
the same period as before, but his tolerance for heat is decreased. 
Being in cold produces a blotchiness in his skin. Regarding 
trouble with claimant's wrist the witness said that he no longer 
is able to mow the lawn or to do the upkeep on the family car. 
He is bothered by cutting wood and he drops his tools. He 
a~akens in the middle of the night to rub his wrists. 

Records from Muscatine General Hospital show claimant was 
seen in the emergency room following an explosive flash. Bullae 
were forming over claimant's ears, malar area, nose, forehead, 
the thenar eminence of both hands, the upper presternal region 
and the volar aspect of both forearms. The vibrissae of both 
nares and his mustach~ were singed. Claimant had mild metabolic 
acidosis superimposed on respiratory alklosis. The burns were 
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treated with Silvadene, Ringer's Lactate, Morphine Sulfate, 
Potassium, Penicillin, Hypertet and Tetanus Toxid. Claimant was 
transferred to Iowa City. 

Claimant was admitted to the burn clinic on June 25, 1982 
and discharged on July 5, 1982. When he was seen on July 13, 
1982, he had some itching, pain in open areas and depression 
from being unable to work. Claimant was checked again at the 
end of the month at which time he still had weakness and pain in 
his forearms. His skin broke down easily. There was mild 
hypertrophy in the left forearm. 

In September claimant complained of itching and sensitivity 
to cold in the burn areas. 

Claimant returned to the clinic with complaints of inter
mittent numbness and tingling in both hands with weakness on the 
right. Hajak Sandberg, H.D., wrote on January 21, 1983 that 
" lilt is not unusual for people who have custained electrical 
injuries to have these sorts of complaints following healing of 
their initial injury ••.. It 1s possible that he could be developing 
a carpal tunnel syndrome.• Electromyography and nerve conduction 
velocities were scheduled. 

Claimant apparently was concerned at the time of his Janaury 
visit with whether or not pneumonia or bronchitis or nose bleeds 
he had suffered were related to his injury. Dr. Sandberg 
thought it probably was not related, but that it was most likely 
due to dry air. 

Dr. Cram reported in a letter dated January 26, 1983 that 
claimant's electromyography and nerve conduction studies were 
normal. Range of motion was full. Huscle bulk was normal. Dr. 
Cram was unable to explain claimant's symptoms. 

Claimant was seen in the hand service of the orthopedic 
department. Dr. Cram's referral speaks of no objective evidence 
of muscle damage and no good evidence of neurological dysfunction 
at the time of injury and initial hospitalization. X-rays, 
electromyography and nerve conduction velocity failed to uncover 
abnormalities. On examination claimant had full range of motion 
in all Joints in both upper extremities as well as full muscle 
strength. The Adson's, Proman's, Phalan's, Allen's, Tinel's and 
Finkelstein signs were negative bilaterally. A mild amount of 
swelling was observed in the first dorsal compartment bilaterally. 
No clear cut diagnosis such as carpal tunnel syndrome, DeQuervain's 
snydrome, posterior interosseous snydrome or pronator syndrome 
could be made. Claimant was started on Naprosyn. 

When claimant was seen on Harch 1, 1983 he had swelling over 
the volar aspect of his wrist and tenderness over the first 
dorsal compartment. Claimant acknowledged being helped by a 
prescription of Naprosyn, but he discontinued the medication 
when he developed blood in his stools. Claimant was prescribed 
Peldene and Dolobid. Claimant was also given a short arm cast. 

At the time of his next visit claimant spoke of pain over 
the volar and dorsal aspects of the right wrist. Fifty to 
seventy-five percent of claimant's pain was resolved. Claimant's 
dorsal flexion was to 60• and volar flexion was 30°. Volar 
flexion caused pain over the third and fourth compartments. 
Swelling was observed between the APL and FCR. Claimant was . 
provided with a dorsal cock-up splint to wear for heavy activities. 
He was instructed to avoid those activities aggravating his 
wrists. 

Albert Edwin Cram, M.D., general surgeon and director of the 
burn center at the University of Iowa, first saw claimant on 
June 25, 1982. Claimant had a 9.75 body surface area of burn 
primarily to his face and both upper extremities. Pluid resus
citation, cleansing, and dressing were done. Physical therapy 
was initiated and claimant was placed on a high protein high 
calorie diet. During the hospitalization, claimant's spouse was 
trained to do dressing changes. 

Claimant was last seen on June 8, 1983. At that time Dr. 
Crdm did not anticipate claimant's condition was going to change 
significantly. In describing what had occurred to claimant's 
body the physician said: 

Well, the burn injury as it heals will often 
leave some visible changes, that is, scars that one 
can see. And those changes that he has that might 
be apparent to a casual observer today will probably 
always be apparent in terms of a little change in 
skin coloration and that sort of thing. Burned 
skin, depending on the depth of the burn, loses to 
a greater or lesser extent some of the elasticity, 
so that the areas that have been burned will not be 
os flexible. The patient may need to warm up every 
day like an athlete who's had a very hard practice 
the day before and wakes up very stiff in the 
morning. Frequently all burn patients may have 
some of this stiffness and a need to kind of 
exercise when they wake up in the morning. The 
burned skin is less -- I shouldn't say less. I 
should say more sensitive to temperature, extremes 
of temperature. Por instance, very warm weather or 
very cold weather creates more discomfort in the 
burned areas than it does in unburned areas of 
skin, so that this creates some difficulties for 
the burn patient. (Cram dep., pp. 8-9 11. 12-25 
and 1-4) 

Dr. Cram acknowledged a slight possiblity of an increased risk 
of cancer in burn patients. 

Dr. Cram assigned a ~ive percent disability related to the 
burn based on loss of flexibility, increased sensitivity, 
possible interruption of sweat glands and elasticity. He said: 

What I'm attempting to do is to relate in my 
experience in taking care of burn patients the 
injury that he has and the skin changes that he has 
thus far and the symptoms that he speaks of when 
questioned about heat and cold and tolerance and so 
forth, to that on a broad spectrum of other patients 

and my perception of how that interferes with their 
ability to work. It's a very difficult thing to 
quantitate exactly. (Cram dep., p. 13 11. 16-23) 

The surgeon agreed that claimant does no t have keloid scarring 
oc webbing and that his range of motion is normal. No change in 
s weating or atrophy had been observed. 

APPLICABLE LAW AND ANALYSIS 

The first issue to be considered is whether or not there is 
a causal relationship between claimant's injury and his present 
disability. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of June 25, 1982 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boiis, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insu icient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). Howev~r, expert 
medical evidence must be considered with all other evidence 
introduced bearing on causal connection. fil!.E.!, 247 Iowa 691, 73 
N.W. 2d 732. 

Claimant complains of two disabling conditions. One is 
problems with his skin particularly in extremes of terrperature. 
The second is trouble w1tlt his wrist. Dr. Cram found claimant's 
burns consistent with an electrical injury and his skin changes 
"definitely related to his inJury.• 

Claimant's first complaint of intermittent numbness and 
tingling was not recorded until January of 1983. Dr. Cram wrote 
late in that month that he could not explain the etiology of 
claimant's symptoms in his wrist on the basis of his inJury. Dr. 
Sandberg wrote that it is not unusual for persons with elect~ical 
injury to have complaints of intermittent numbness and tingling 
and suggested the possibility of a carpal tunnel syndrome 
developing. The connection between electrical inJury and carpal 
tunnel syndrome is not clear from the doctor's writing. Dr. 
Cram, who specializes in treatment of burns referred claimant to 
the orthopedic department. X-rays, electromy?g~aphy and . nerve 
conduction studies failed to uncover abnormalities. Claimant 
was not given a definitive diagnosis. In Harch claimant reported 
experiencing pain when he began to do heavier work. At the time 
of hearing he testified that he did not have problems with his 
wrist before his inJury. The case law allows consideration of 
claimant's testimony that he did not have the condition prior to 
his inJury to be coupled with expert medical evidence to carry 
claimant's burden of causation. That expert medical evidence is 
not present in this record in sufficient degree to allow claimant 
to preponderate. Claimant's skin changes were clearly related 
to his injury of June 25, 1982. Any d1sAhility claimant may 
have due to the intermittent numbness and tingling in his upper 
extremities has not been shown to be causally related to his 
injury of June 25, 1982. 

The next issue to be considered is claimant's entitlement to 
permanent partial disability. 

Claimant suffered burns to his face, arms, hands, and chest. 
Claimant has impairment to his body as a whole and industrial 
disability has been sustained. Industrial disability was defined 
in Diederich v. Tri-City Railway Co., 219 Iowa 587, 593, 258 N.W. 
899, (1935) as follows: 'It is therefore plain that the 
legislature intended the term 'disability' to mean 'industrial 
disability• or loss of earning capacity and not a mere 'functional 
disability' to be computed 1n the terms of percentages of the 
total physical and mental ability of a normal man.• 

The opinion of the supreme court in Olson v. Goodyear 
Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (l963) at 1121 

, cited with approval a decision of the industrial commissioner 
Tor the following proposition: 

Disability • • • as defined by the Compensation Act 
means industrial disability, although functional 
disability is an element to be considered ... In 
determining industrial disability, consideration 
may be given to the injured employee's age, education, 
qualifications, experience and his inability, 
because ot the inJury, to engage in employment for 
which he is fitted. • • • • 

The industrial commissioner has stated many times: 

A finding of impairment to the body as a whole 
found by a medical evaluator does not equate to 
industrial disability. This is so as impairment 
and disability are not identical terms. Degree of 
industrial disability can in fact be much different 
than the degree of impairment because in the first 
instance reference is to loss of earning capacity 
and in the later to anatomical or functional 
abnormality or loss. Although loss of function is 
to be considered and disability can rarely be found 
without it, it is not so that an industrial disability 
is proportionally related to a degree of impairment 
of bodily function. 

Factors considered in determining industrial 
disability include the employee"s medical condition 
prior to the injury, after the injury and present 
condition: the situs of the injury, its severity 
and the length of healing period: the work ex
perience of the employee prior to the injury, after 
the injury and potential for rehabil1tation1 the 
employee"s qualifications intellectually, emotionally 
and physically; earnings prior and subsequent to 
the injury; and age, education, motivation, and 
functional impairment as a result of the injury and 
inability because of the injury~~o engage in 
employment for which the employee is fitted. Loss 
of earnings caused by a job transfer for reasons 
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related to the 1nJury 1s also relevant. These are 
matters which the finder of fact considers collectively 
in arr1v1ng at the determination of the degree of 
industrial disability. 

There are no weighting guidelines that are 
indicated for each of the factors to be considered. 
There are no gu1del1nes which give, for example, 
age a weighted value of ten percent of total, 
education a value of fifteen percent of total, 
motivation - five percent; work experience - thirty 
percent, etc. Neither 1s a rating of functional 
1mpa1rment entitled to whatever the degree of 
impairment that is found to be conclusive that it 
directly correlates to that degree of 1ndustr1al 
disability to the body as a whole. In other words, 
there are no formulae which can be applied and then 
added up to determine the degree of industrial 
disability. It therefore becomes necessary for the 
deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the 
finding with regard to degree of industrial d1sab1lity. 

See Birmingham v. Firestone Tire & Rubber Company, II Iowa 
Industrial Commissioner Report 39 (1981); Enstrom v. Iowa Public 
Services Company, II Iowa Industrial Comm1ss1oner Report 142 
(1981; Webb v. Lovejoy Construction Co., II Iowa Industrial 
Con,missioner Report 430 (1981). 

Claimant 1s a younger person with a high school education. 
He has training as a Journeyman electr1c1an. He had burns over 
~lmost 10 percent of his body. Although those burns have not 
left him with keloid scarring, webbing or a loss of motion, they 
have left him with skin changes which cause loss of flexibility 
and elasticity and a sensitivity to extremes of temperature. Dr. 
Cram, a general surgeon and director of the burn center rated 
claimant's disability at five percent. Claimant's testimony 
regarding the work of an electrician pointed out the necessity 
of working in temperature extremes and the need for flexibility 
to perform work. Claimant's permanent partial industrial 
disability 1s found to be 15 percent. 

The remaining issue relates to claimant's entitlement to 
benefits under Iowa Code section 85.27. As no evidence regarding 
a claim for medical benefits was presented at the time of 
hearing, no benefits can be awarded. 

FINDINGS OF FACT 

WaEREFORE, IT IS FOUND: 

That claimant 1s forty years of age. 

That claimant has a high school education. 

That claimant is a journeyman electrician. 

That when electr1c1ty arced causing an explosion, claimant 
suffered burns to his face, arms, hands and chest as he was 
working on a job site installing a breaker in a switch. 

That claimant was hospitalized for treatment of burns over 9.75 
percent of his body. 

That claimant is bothered by extremes of both heat and cold 
and must take special protective measures in either. 

That claimant has wrist pain and uses a brace for support. 

That claimant has d1ff1culty with certain aspects of an 
electrician's work. 

That some portions of electrician's work are usually performed 
outdoors and some portions are done 1n hot areas such as attics 
and foundries. 

That some heat producing tools are routinely used by electricians. 

That claimant has no keloid scarring, webbing or loss of 
motion as a result of his burns. 

That electromyography and nerve conduction studies of the 
upper extremities are normal. 

That as a result of his burns claimant has loss flexib1l1ty 
and elasticity. 

That claimant's family has noticed changes 1n his activities 
and temperature tolerance since his inJury. 

CONCLUSIONS OP LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant has proven by a preponderance of the evidence 
that his loss of elasticity and flexibility and sensitivity to 
extremes in temperature is causally related to his injury of 
June 25, 1982, but the intermittent tingling and numbness he 
expertences are not. 

That claimant has a fifteen (15) percent permanent partial 
disability attributable to his injury of June 25, 1982. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants pay unto claimant seventy-five (75) weeks of 
Permanent partial disability at a rate of three hundred forty
nine and 04/100 dollars (~349.04) with payments to commence on August 23, 1982. 

That defendants pay amounts due and owing in a lump. 

That defendants pay interest pursuant to Iowa Code section 85.30. 

That defendants pay costs pursuant to Industrial Commissioner Rul~ 500-4.33. 

That defendants file a final report upon completion of 
payment of this award. 

Signed and filed this~ day of September, 1983. 

JUDITH ANN HIGGS 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

BETTY COLEMAN, 

Claimant, 

vs. 

COLEMAN INDUSTRIAL CLEANING, 

Employer, 

and 

LIBERTY MUTUAL INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

PILE NO. 622172 

R E V I E W -

R E O P E N I N G 

D E C I S I O N 

This is a proceeding in review-reopening brought by Betty 
Coleman against Coleman Industrial Cleaning, employer, and 
Liberty Mutual Insurance Company, insurance carrier. 

Claimant seeks further benefits as a result of the injury 
which occurred on January 7, 1980. Claimant's rate of compensation 
is $55.24 per week as established by the stipulation of the 
parties and the memorandum of agreement filed in this proceeding 
on February 12, 1980. 

The hearing commenced April 13, 1984 in the Pottawattamie 
County Courthouse at Council Bluffs, Iowa with Michael G. Trier, 
Deputy Industrial Commissioner, presiding. Claimant appeared in 
person with her attorney Robert Laubenthal. Defendants appeared 
through their attorney of record James E. Thorn. The case was 
completed and fully submitted upon conclusion of the hearing on 
April 13, 1984. 

The record in this proceeding consists of the testimonies of 
Betty Coleman, Thomas Coleman, Ronald Coleman and Virginia 
Coleman. Claimant introduced exhibits l, 2 and 3. Defendants 
introduced exhibits l0la-g and 102 through 122 except that 
during the course of the hearing 1t was determined that what had 
been marked as exhibit 119 was not one of claimant's medical 
records and the same was withdrawn. 

ISSUES 

The issues presented by the parties at the time of hearing 
are whether there is a causal connection between the injury 
claimant sustained on January 7, 1980 and her present condition. 
In the event a causal connection is found to exist the issues 
involve a determination of the nature and extent of any disability 
which may be related to that injury. Defendants also raised as 
a defense to certain medical expenses that the same were not 
related to the injury and were not authorized. It was stipulated 
that the medical expenses in question were fair and reasonable 
with regard to the services which were actually rendered. 

REVIEW OF THE EVIDENCE 

Betty Coleman testified that she is 60 years of age and 
married to Thomas Coleman. She related that all of her children 
are independent adults. She related that her husband is disabled 
as a result of a heart attack wh ich occurred December 4, 1981. 

Claimant testified that she completed the tenth grade 1n 
school and had no further formal education or vocational training. 
She stated that she married at the age of 18 and initially 
worked approximately 20 years at a chicken restaurant called 
Rose's Lodge. She performed a variety of duties there including 
cooking, washing kitchen utensils, making salads and taking 
telephone orders. 

Claimant stated that she worked as a cashier at a Red Barn 
restaurant which she described as a fast food establishment 
wh ich served chicken and hamburgers. 

Claimant related working at the Beefland Packing Bouse for a 
short time. Her duties there included picking meat off a 
conveyor, wrapping it and carrying it to a location where it was 
sealed in plastic. She stated that the pieces she handled 
weighed in the range of 10 to 15 pounds. 

Claimant stated that after she left Beeflond she may have 
possibly returned for a short time to work in the Red Barn 
restaurant. 

Claimant stated that she was a full time housewife from 
approxima t ely 1975 through 1979 when she commenced working for 
her son's cleaning business. 
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Claimant stated that she began work ing for her son i n 
approximately 1979. She stated that the business had three 
workers and that the general nature of the work was to clean 
offices. The activities performed were vacuuming carpets, 
emptying waste baskets, cleaning restrooms, dusting desks and 
cleaning tile floors. She stated that there were several 
customers, all of which were located in the Pacesetter Building 
in Omaha, Nebraska. 

Claimant stated that on January 7, 1980 she fell coming 
downstairs 10 the Pacesetter Building, landed on a cement floor 
and was knocked unconscious. Claimant stated that she had 
tripped over a tear 1n the carpet and fell down three or four 
stairs landing on her stomach. She stated that a co-worker, 
Claudia Thompson, was with her and that her daughter-in-law, 
Virginia Coleman, was also in the building. Claimant stated 
that she was transported by rescue squad to Bergen Mercy Hospital 
where she was examined and released. 

Claimant stated that on the following day she contacted 
Anthony R. Pantano, M.D., who had her admitted to Lutheran 
Medical Center. Claimant stated that upon admission she felt 
terrible, could not get out of bed and required help to move due 
to severe back pain. She stated that when discharged she spent 
most of her time at home in bed for quite a while and that she 
"did not feel very good". 

Claimant stated that she was hospitalized again in the fall 
of 1980 under Dr. Pantano. While there she stated that she was 
placed in traction, received physical therapy and medication. 
She felt better at the time of discharge. She stated that Dr. 
Pantano told her that she had a slipped disc. 

Claimant testified that she presently spends a lot of time 
in bed watching TV. She stated that she has an electric bed 
similar to a hospital bed which can raise her head and feet. 
She stated that her husband vacuums and does the dishes at home. 
She stated that she sometimes cooks and dusts, but that her 
husband makes the beds. She stated that she no longer does any 
yard work or painting about the home. Claimant testified that 
her pain varies and is sometimes worse than others. She stated 
that the pain has remained in the same location since her fall. 
She stated that it hurts when she moves or walks and that it 
helps if she takes it easy. Bending and reaching cause pain and 
she does not feel that she can stand on her feet for any significant 
length of time. Claimant related that it helps if she takes it 
easy and that she does not have any pain if she 1s lying in bed. 
She stated that it causes pain if she sits in a living room 
chair. She stated that she takes medicine daily and that her 
medications include Darvocet, Tylenol and bufferin. She reported 
that she does not have neckaches but that she continues to have 
tension headaches. 

Claimant testified that she has not gone back to work since 
the injucy ~nd that her son has not offered to Lake hec bac k. 
She thinks she could possibly still dust but was uncertain. She 
feels that she is too old to go back to school and that she is 
also limited in employability because she has high blood pressure 
and cannot sit in a straight chair. She feels that her ab1l1ty 
to stand wi thout causing pain would prohibit her from working as 
a cashier. 

Claimant related a very extensive history of medical care 
which has included a hysterectomy, removal of tumors on her 
breast , hernia repair, removal of a fractured coccyx and a 
carpal tunnel release. She related having chronic st~mach 
problems, headaches and emotional disturbances for which she 
received medical care and treatment. She related that she 
slipped without falling at Beefland and strained her back for 
which she received compensation benefits. She also related 
being involved in an auto accident while going to work while 
working for a former employer. 

Claimant stated that she had no problem doing her work at 
Beefland prior to the time she was injured there and that she 
had completely recovered from that injury when she began working 
for her son. At the time she commenced work for her son she 
could do all of her housework, lift, drive the car and perform 
general yard work. She stated that she felt no pain from the 
injury she sustained at Beefland. She stated that she had no 
physical problems when she started working for her son and that 
she would not have gone to work for him if her back had not been 
all right. 

Claimant stated that a woman identified as Mrs. Turne< from 
Liberty Mutual Insurance Company visited her at her home and in 
the hospital. She related that Mrs. Turner had sent her to Dr. 
Pantano and also to A. P. Manahan, M.D. She stated that she 
also sa~ other doctors and that Mrs. Turner knew she was doing 
so. She related that Richard P. Murphy, M.D., was brought into 
her case by Dr. Pantano. 

She stated that Dr. Manahan did not provide any relief foe . 
her back pain. She recalled receiving a TENS unit which she did 
not feel was particularly effective. 

Claimant identified exhibit 1 as the charges for the period 
of hospitalization incurred when she was hospitalized over 
Christmas, 1980 and exhibit 2 has the charges ar1sin9 from the 
time Dr. Murphy was called to consult on her case. Claimant 
stated that she ceased physical therapy because the exercises 
increased her pain. 

Claimant stated that she felt that the back pain incceased 
her emotional disturbances but that she is not seeking payment 
from defendants related to her depression or emotional disturbance. 

Claimant acknowledged that her present complaints were 
similar to those which she had following her injury at Beefland. 

Thomas Coleman testified that he is claimant's husband of 42 
years. Be stated that prior to the injury at the Pacesetter 
Building she could do the housework, vacuum, rake the yard, do 
the washing and most of the cooking. Be stated that since the 
fall his work around the home has doubled. Be stated that 
claimant 1s tired and hurting and that he presumes that the 
problem 1s her back because sbe lays down frequently. 

Ronald Coleman testified that he is claimant's son and that 
he is self-employed doing business as Coleman Industrial Cleaning. 
Be stated that the business involves janitorial work and general 
cleaning in office buildings . He started the business in 1979 
after working for his father-in-law for approximately five years 
in a similar business. 

Be stated that he was called to the hospital on the night of 
January 7, 1980 and that at the time of her release, claimant 
walked from the hospital with assistance. 

Ronald Coleman stated that he has refused to allow his 
mother to return to work because he is afraid she will hurt 
herself. 

He stated that he has had limited contact with his parents 
since the injury but that when he has seen his mother since, he 
has observed no difference in her walking or other movements 
when comparing the same with the way she moved prior to the fall. 
He stated that he is not well acquainted with claimant's medical 
history but that he knows that she has had several eeriods of 
hospitalization. He stated that she was not complaining of back 
pa i n prior to the time of the fall and that he does not dispute 
his father's testimony concerning claimant's complaints and 
activities. 

Virginia Coleman testified that she is claimant's daughter
in-law and is married to Ronald Coleman. She confirmed claimant's 
work activities at the Pacesetter Building and stated that 
claimant's primary activity was emptying trash baskets but that 
on occasion she would have performed all of the functions. She 
related that she had an argument with claimant over a raise and 
time off shortly before claimant fell and that they were both 
angry. 

Virginia Coleman related that the other employee notified 
her that claimant had fallen and, when she went to the location, 
she found claimant lying on a concrete floor which also had 
glass and metal shavings on it. She related that she saw no 
cuts and rode in the ambulance to the hospital where claimant 
was examined and released. She stated that claimant was upset 
about being released and about being told at the hospital they 
could not find anything wrong. 

The witness stated that claimant appears the same now as she 
did before the fall, but that she does not dispute her father
in-law's testimony. She ag reed that she had little contact wi th 
her mother-in-law since the fall. 

Claimant's exhibit 3 is an emergency department record from 
Bergen Mercy Hospital of claimant's visit to the emergency room 
January 7, 1980. An x-ray report interpreted by Gerard J. Kelly, 
M.D., relates a scoliosis possibly due to muscle spasm and 
narrowing of the L5-Sl 1nterspace. No other significant abnor
mality or evidence of recent traumatic bone or joint change was 
identified. The cecocd shows clt1J.mont to have been discht1r9ed 
with a diagnosis of low back strain. 

Exhibit lOl(b) contains a discharge summary from Immanuel 
Medical Center in Omaha, Nebraska signed by Ronald C. Bell, M.D., 
which indicates that claimant was hospitalized from December 16 
through 27, 1973 and was diagnosed as having an acute l umbar 
strain for which she received traction which improved her 
symptoms. A consultation report of James w. Dinsmore, M.D., 
dated December 20, 1973 contains the following: 

She has had some intermittent low back pain for 
some years now. About 5-6 days ago, she had an 
acute episode of low back pain, with some numbness 
into both legs. She was unable to be up and about 
and s1tt1ng considerably bothers her. Lying down 
does relieve her some. Coughing, sneezing, bending 
and lifting all seem to aggravate. No actual leg 
pain. It has not gotten better .... 

The physical examination he performed showed marked back 
spasm, positive straight leg raising bilaterally and no neuro
logical deficit. 

A radiology report dated December 22, 1973 interpreted by W. 
Benton Copple, M.D., shows well aligned vertebral bodies with 
normal intervectebral disc spaces, no spondylolisthesis and an 
overall impression of a normal lumbosacral spine. 

Exhibit lOl(d) is a deposition of Ronald C. Bell, M.D., 
taken March 6, 1975. At page 31 of the deposition he indicated 
that when claimant was hospitalized in December, 1973, she was 
suffering severe Incapacitating back pain. He stated that it 
was of the nature that claimant was unable to move, could not 
get out of bed or carry on her daily functions. He related that 
she needed help in going to and from the bathroom due to her 
back pain. 

Exhibit lOl(e) is a deposition of James w. Dinsmore, M.D., 
an orthopedic surgeon, taken March 7, 197S. At page 12 of the 
deposition he indicates that in Pebruary or April of 1974, he 
estimated that claimant had a permanent partial disability of 
between five and ten percent of the lumbar spine and body as a 
whole. At page 16 of the deposition, Dr. Dinsmore relates that 
,n 1969 he had given claimant a disability rating of 10 percent 
of the lumbar spine or body as a whole following removal of the 
fractured coccyx. 

Exhibit lOl(f) Is a transcr{pt of a hearing in proceedings 
entitled Betty Jane Coleman, claimant, vs. American Beef Packers, 
Inc., employee, and the St. Paul Companies, insurance carrier, 
such hearing having been conducted November 20, 1974. Commencing 
on page 17 at line 22 claimant stated: 

A. Well, I can't-- Like I said, I can't pick up 
my--one of my grandchildren if they come to me, and 
I can't stand on my feet foe long periods of time. 
I go--like I take naps and go to bed quite often, 
and there has been sometimes when I've bent dovn 
3ust to do something on the flooL, and I couldn't 
go to my sister's funeral. The pain is so bad 
everytime you take a step you Just couldn't do it. 
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Continuing on page 18 at line 10 the record relates: 

Q. Are you able to do all your household chores 
now, or do you have to have some help? 

A. Well, I do most of them unless I have to lift 
something or move something heavy. I don't do 
anything like that . 

Q. Do you feel that you wi l l be able to be employed 
at this time? 

A. I don't think so. I don't think I could stand 
on my feet for even like a four hour part-time job. 

Q. In other words, four hours on your feet is too 
much? 

A. Hm:--hm (Yes) . 

Q. What happens if you stand on your feet like 
four hours, how does it effec t you in anyway (sic)? 

A. Well, I get-- It's back in here, in this place, 
it gets-- I get pain. 

Q. In your low back? 

A. Mm-hm (Yes ) .••• 

Continuing on pages 19 and 20 claimant indicated that raking 
the lawn caused discomfort and that she was unable to lift her 
grandch ildren, two of which were t wo years old, one of which was 
one year old and the other was t wo months old . She felt that 
they were too heavy for her to lift. 

Exhibit 101(9) is a copy o f a rev i ew-reopening decision 
filed Apr il 23, 1975 involving claimant's injury that occurred 
on December 14, 1973 at her employment with Beefland. The 
record reflects that claimant was a warded 17 1/2 percent permanent 
partial disability of the body as a whole in the proceeding 
attributable to an injury to her low back. 

Exhibit 102 is a report of Edward M. Schima, H.D., dated 
February 2, 1979. The complaints noted include a constant 
headache and neck pain. The observations included what was 
termed a "blunted affect and mild stare• . An EEG showed some 
moderate abnormalities. The clinical impression included 
depression. 

Exhibit 103 relates to the diagnosis of carpal tunnel 
syndrome. 

Exhibit 104 relates an examination of the claimant performed 
January 8, 1980 following the injury in question. The initial 
impressions noted are of a cerebral concussion and a lumbosacral 
strain. 

Exhibit 105 consists of records from claimant's hospitalization 
~t Lutheran Medical Center from January 8 through 29, 1980. The 
initial impressions on admission were that claimant has a 
cerebral concussion and a lumbosacral strain. While hospitalized 
claimant underwent duodenoscopy. A CT brain scan was normal and 
x-ray of claimant's lumbar spine was termed to be unremarkable. 
The final diagnosis added a hiatal hernia, hypertrophic gastritis 
of the cardia and fibrotic pyloric sphincter to those initially 
noted. 

Exhibit 107 is a report from Timothy C. Fitzgibbons, H.D., 
dated March 31, 1980 wherein he relates evaluating claimant on 
March 6, 1980. His impression was that claimant had a resolving 
lumbosacral strain . 

Exhibit 109 is a report from Dr. Pantano dated June 12, 1980 
which indicates that claimant was able to resume regular work on 
February 4, 1980, that normal recovery had not been delayed, 
that the injury would not result in permanent defect and would 
not require further treatment. 

Exhibit 110 is a report from Dr. Fitzgibbons dated June 12, 
1980 which relates that on Hay 8, 1980 he felt that claimant was 
depressed, that her problem was unchanged and simply that of a 
back strain and that he felt that she could not go to work. The 
report also relates that he saw claimant April 22, 1980 and, at 
that time, felt that she should return to work in a couple of 
weeks. 

Exhibit 111 is a report from Antonio P. Hanahan, H.D., dated 
July 11, 1980 with additional notes dated August 15, 1980. Be 
notes claimant's complaints of pain radiating into the right leg 
and occasionally in the left side. Following exam1nat1on, his 
impression was a chronic low back pain secondary to lumbosacral 
strain and poor posture. Be arranged physical therapy. On 
August 15, 1980 her complaints had not been resolved and a TENS 
unit had been applied with limited success. Be stated that he 
felt that claimant was not ready to return to work at that time. 

Exhibit 113 is a note from Dr. Hanahan dated October 17, 
1980. In it he opines that claimant has a five percent disa
bility, that she cannot go back to the work o f cleaning which 
she previously performed and that she needs vocational renabilitation. 

Exhibit 114 contains records from claimant's hospitalization 
which began December 22, 1980. The complaints noted at time of 
admission were pain in the left low back with radiation down the 
left leg but which sometimes 1s present in both legs. On 
examination decreased sensation on the dorsal aspect of the left 
foot was noted and straight leg raising was negat ive in the 
sitting position. Claimant also had complaints of gastr ic 
disturbance. An x-ray report dated December 29, 1980 showed a 
normal lumbar spine wi th well maintained discovertebral joint 
spaces. An EHC including claimant's lowe r extremities and 
paraspinal muscles at the Ll-4, L4-5 and L5-Sl levels all 
produced results within normal limits. A skeletal scintiphoto 
series produced normal results. 

In exhibit 115 Dr. Pantano states that fo,lowing the December, 
1980 hospitalization the final diagnosis was herniated lumbar 

disc which decision was made in consultation with Richard 
Murphy, H.D . 

Exhibit 116 consists of approx imately 162 pa~es of records 
and reports dealing with claimant ' s hospitalization at Mercy 
Hospital in Council Bluffs commencing March 30, 1981 and runn ing 
through Hay 1, 1981. The discharge summary notes a dismissal 
diagnosis of major depression, vascular headaches, low back 
pain, marital maladjustment and tinia inguium. The ninth page 
of the exhibit is a consultation report from Dr. B. Rassekh 
dated April l, 1981. Part of the history in the report states: 
"She states the pain started in 1-1981 (sic), while at. work when 
she fell and had back pain since then. Bas had occasional back 
pain since but nothing like present episodes. No radicular pain 
although she states at times the pain will go numb. " Examination 
revealed no muscle spasm. Bis impression was tha t claimant was 
suffering from disc disease and not a herniated disc. The 
exhibit relates that the primary purpose of the hospitalization 
was an emotional disturbance. 

Exhibit 117 is a report from Dr. Pantano dated June 12, 1981. 
It states: 

Hrs. Coleman was admitted to the hospital 
December 22, 1980 primarily because of severe pain 
in her back radiating down her leg and a final 
diagnosis after x-rays and electromyelogram was 
made of "herniated lumbar disc.• This was omitted 
from the discharge summary and I apologize. 

Hrs. Coleman was again hospitalized Hay 29, 1981 
because of severe pain in her back , radiating down 
the legs. She was diagnosed as "positive disc 
syndrome.• The patient was treated symptomatically 
with routine care and traction and was discharged 
from the hospital June 8, 1981. 

Exhibit 118 consists of approximately 113 pages of meaic~l 
records and reports dealing with claimant's admission to Mercy 
Hospital in Council Bluffs on July 24, 1981 and running until 
her discharge on August 20, 1981. The discharge summary relates 
a major depressive disorder, marital discord and a hiatal hernia. 

Exhibit 120 is a note from Dr. Manahan dated November 29, 
1983 in which he states that claimant has achieved max imum 
recovery. The report relates that claimant stated that she had 
not used the TENS unit for the last year and that she had been 
hospitalized a year previously for her back condition. 

Exhibit 121 is the deposition of Anthony R. Pantano, M.O., 
taken August 18, 1983. On page 9 the doctor indicates that he 
felt claimant had a possible herniated disc. He related the 
same to her restricted motion, tenderness over the lumbosacral 
area, positive straight leg raising test and weakness of the 
extenditure of her toes and complaints of severe pain radiating 
down her back to her toes. He related that he called in Dr. 
Murphy, an orthopedic specialist , for purposes of consultation. 
At page 21 of the deposition he indicated that to his acknowledge 
claimant had not experienced low back pain prior to January, 
1980 and that such was based upon reports from other physicians. 
On page 13 of the deposition he expresses his opinion concerning 
the cause of claimant's complaints of back pain as follows: • •.. It 
personal opinion that this 1s definitely correlated with the 
history of Dr. Bertzler's that this patient slipped and fell and 
injured her back at work and also had a possibility of a brain 
concussion ." 

Exhibit 122 is claimant's deposition taken April 25, 1983 
which is generally consistent with her testimony at hearing. 

APPLICABLE LAW 

A memorandum of agreement conclusively establishes an 
employer-employee relationship and the occurrence of an injury 
arising out of and in the course of employment. Trenhaile 

v. Quaker Oats Company, 228 Iowa 711, 292 N.W. 799 (1940 ). It 
does not establish the nature or extent of disability. Freeman 
v. Luppes Transport Co., 227 N.W.2d 143 (Iowa 1975). Claimant 
must prove by a preponderance of the evidence the causal connection 
between the employment incident or activity and the injury upon 
which her claim is based. A possibility is insufficient, a 
probability is necessary. Holmes v. Bruce Motor Freight, Inc., 
215 N.W.2d 296, 297 (Iowa 1974). Whether a disability has a 
direct causal connection with the claimant's employment is 
essentially within the domain of expert testimony. Bodish 
v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867, 870 (1965). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The opinion of experts need not be couched in 
definite, positive or unequivocal language. Sondag v. Perris 
Hardware, 220 N.W.2d 903 (Iowa 1974). However, the expert 
opinion may be accepted or rejected, in whole or in part, by the 
trier of fact. Id. at 907. Further, the weight to be given to 
such an opinion Ti for the finder of fact, and that may be 
affected by the completeness of the premise given the expert and 
other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 
867. See also Musselman v. Central Telephone Co., 261 Iowa 352, 
154 N.W.2d 128 (1967). 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (1956). If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (l962). 

When an aggravation occurs in the performance of an employer's 
work and a causal connection is established, claimant may 
recover to the extent of the impairment. Ziegler v. United 
States Gypsum Co., 252 Iowa 613, 620, 106 N,W.2d 591, 595 (1960). 

If claimant has an impairment to the body aa a whole, an 
industrial disability has been sustained. Industrial disability 
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was def ined in Dieder ich v. Tri-City Railway Co., 219 Iowa 587 , 
593, 258 N. W. 899, 902 (1935) as follows: " It is theref ore 
pl a in t hat the legislature intended the term 'disability' to 
mean ' industrial disability' or loss of earning capacity and not 
a mere ' funct i onal disabili t y ' t o be computed in the terms of 
percentages of the total physical and mental ability of a nor ma l 
man . * 

Functional disability is an element to be considered in 
de t ermin ing industrial d isability which is the reduction of 
ear ning capacity, but consider ation must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, 257 (1963). 

A defendant employer ' s refusal to give any sort of wor k to a 
claimant after he suffers his affliction may justify an award of 
disability. HcSpadden v . Big Ben Coal Co . , 288 N. W.2d 181 (Iowa 
1980). 

Section 85.27 of the Code of Iowa places upon an employer 
the duty to fu r nish reasonable medical care for an injured 
worker , the right to select the care and the duty to monitor the 
care. Zimmerman v. L. L. Pelling Company , 2 Iowa Industrial 
Commissioner Reports 462 (Appea l Decision 1982). 

ANALYSIS 

Claimant is a resident of the State of Iowa. The employer's 
business address is located in the State of Iowa. From the 
evidence in the record it appears that all of claimant's work 
was performed in the State of Nebraska in the Pacesetter Building. 
Under the provisions of section 85 . 71(1) this agency has jurisdiction 
of the subject matter of this proceeding and its parties. 

There appears from the record no reason to doubt that the 
accident happened with claimant tripping and falling as was 
described at hearing. The result of that fall is the pr inc i pal 
issue in this case. The medical evidence introduced comes from 
a number of sources and the only concensus of opinion is that 
claimant was suffering from low back pain. Dr. Pantano related 
the pain to the fall and such is not contradicted by any other 
opinion evidenced in the record. Such a result could reasonably 
be e xpected to follow from a fall. The onset of symptoms was 
immediate and it is found and concluded that the fall is a 
prox imate cause of claimant's low back pain. 

The only impairment rating in the record of this case is 
that of Dr. Hanahan in exhibit 120 where it is i ndicated t hat on 
October 17, 1980 he found claimant to have a five percent 
disability. Such is likewise uncont radicted by any other 
competent medical opinion evidenced in the reco rd. It does not 
appear, however, that claimant had previous lower back complaints 
which she related t o any injury which occur red December 14, 1973. 
It also appears that he was unawa re that Dr. Dinsmore had 
previously round claimant to have a disability , dS d (esulL of 
that prior injury, in the range of five to ten percent . I t also 
appears that Dr . Ha nahan was una ware that in 1967 Dr. Dinsmore 
had found cla imant to have a ten percent permanent partial 
disability as a result of an industrial injury to her coccyx . 
When the record s of the t wo proceedings are compared , claimant's 
present complaint s are similar to the complaints which she 
previously related to t he 1973 injury. It seems r easonabl e that 
the surgical removal o f claimant's fractured coccyx would 
resolve the pain which i t had caused. I t is also reasonable to 
assume that if claimant did, in fact, sustain a back injury in 
1973, that the passage of time would cause the symptoms to 
subside. Such assumptions are consis t ent wi t h claimant's 
testimony that she was feeling good at the time she commenced 
wor k for her son's business. In view of the fact that a permanent 
disability rating was imposed by her physicians shortly after 
the 1973 injury, one would not expect, however, for her to have 
been totally asymptomatic. A f u rther complicat ing factor is 
that the concensus of x-ray reports reveal nothing which indicates 
any injury to claimant's spine. Only t he report take n at Bergen 
Hercy Hospital on January 7, 1980 s hows narrowing at the L5-Sl 
interspace. Such would be consistent with a herniated disc or 
some o t her injury. All the subsequent reports indicate a normal 
spine with normal interspaces. Claimant has shown a positive 
result in straight leg raising tes t s on some occasions early 
after the injury, but such appears to have resolved with the 
passage of time. The reports, e xcept for the observations made 
by Dr. Pantano in his deposition, f ailed t o conduct any other 
clinical objective basis for claimant ' s continuing complaints . 

Dr. Pantano related in his deposition and in one or more 
reports that Dr. Murphy had diagnosed a herniated disc. There 
is no final discharge summary or report from Dr. Murphy which 
indica t es such. Such was entered as an admitting diagnosis on 
e xhibit 114 at t he time of claimant's December 1980 period of 
hospitalization but the tests which were performed during that 
period of hospitalization provided no confirmation of a herniated 
disc. 

A further complicating factor in the case is claimant's 
emotional disturbances and the manner in which they relate to 
her relat ionship with her husband and children. It would not be 
entirely incredible if some part of her complaints were a result 
of an unrealized desire for attention, appreciation, sympathy or 
even revenge. 

Even though Dr. Pantano opined that claimant had a herniated 
disc, his language was somewhat equivocal. The facts upon which 
he purported to base that opinion are not corroborated br the 
evidence in the case. It should be further noted that his 
opinion was based upon the assumption that claimant had been 
asymptomatic prior to he r fall in January, 1980. Bis opinion 
concerning a herniated disc conflicts vith those expressed by 
Ors. Hertzler, Fitzgibbons, Hanahan and Rassekh. The lack of 
objective clinical findings and the concensus of medical opinion 
against a herniated disc will, in this case, result in a finding 
contrary to that of the primary treating physician. Under the 
record made, claimant's injuries from the January 7, 1980 fall 
are not shown to include a herniated disc. 

It should be noted that, until claimant began working for 
her son's business, she had not been employed for any significant 
amount of time, if at all, after she sustained her inJury in 

1973. This is some i ndication tha t she was e ither suf fering 
res i dual e ffe c t s fr om t hat injury or that she had decided to 
cease be ing employed ou t side t he home. The wo rk she perfo rmed 
fo r her son was part-time in natu re. She has no t sought to 
re t urn t o other empl oyment since the 1980 i n jury . Ber subjective 
complaints would seem to seve r ely limit he r ability to retu r n to 
gainful employment , but t hose complain t s are g reatly dispropor
tiona t e t o t he objective clinical findings f r om the numerous 
medical tests and procedures . Claimant's education is limited. 
At her present age she is near the age of no rma l retirement and 
beyond the age a t which one would normally expect a person to 
begin a new career. 

When all the foregoing facto r s are considered, it appears 
that claimant ' s present indust r ial disability is in the range of 
25 percent of the body as a whole. It also appears that claimant 
has already been paid a total of 25 percent permanent partial 
industrial disability when the award in the previous case and 
the amount already paid by defendants is combined. Claimant was 
admittedly less symptomatic immediately prior to this most 
recent injury than she was at the time of her previous award. 
Such would normally be e xpected to occur and the fact t hat 
claimant may have had an increased susceptibility to f urther 
injury following the 1973 injury are matters which properly 
would have been within the contemplation of the deputy at t he 
time the disability arising from the 1973 injury was determined. 
It is therefore found that claimant has received all compensation 
for permanent partial disability to which she is entitled. 

Claimant has not returned to work and the t ermination of her 
healing period must be measured by the point at which further 
significant improvement from the injury was not anticipated. 
The point at which a disability rating is imposed is sometimes 
used to determine the point of maximum significant improvement. 
As shown in exhibit 113, Dr. Hanahan imposed a disabilitr rating 
of five percent on October 17, 1980 . Bis notes in exhibit 120 
from his e xamination of claimant on November 9, 1983 indicates 
that he feels the claimant had, by that time, achieved the 
maximum recovery. Claimant's symptoms were such that she was 
hospital ized on December 22, 1980 where she remained until 
discharged January 13 , 1981. She was still complaining of he r 
back and admitted to Hercy Hospital in Council Bluffs on Harch 
30, 1981 and while there she received treatment for he r back, 
although such was no t the major reason for her hospitaliza t ion. 
The records of claimant ' s hosp i talization commencing July 24 , 
1981 ma ke no reference to back complaints at that time. There 
is also no t r eatment shown in those records for any back pain or 
condition in her back . According to claimant's testimony her 
condition improved little at any time since the fall. The nin t h 
page of e xhibit 116 indicates that there was a fareup of her 
back pain at approx imately the time she was admitted to Hercy 
Hospital in Council Bluffs on Harch 30, 1981. Under such a 
record it will be determined that claimant reached the point of 
maximum significant medical improvement from the in3ury on Hay 
1 , 1981, the day she was last discharged from any hospitalizat1on 
which included treatment for her back continuing, although 
somewhat sparadic improvement is noted up t o that date. There 
is nothing in the record to indicate that her condition improved 
af t er Hay 1 , 1981. That date of discharge also amounts to what 
is substantially the end of claimant seeking medical care for 
he r back . In view o f the nature of her condition it v ill also 
be found, medical opinions to the contrar y notwithstanding, that 
he r healing period r an continuously f rom the date of injury 
until Hay 1, 1981 , a period of 68 weeks four days. 

It is c l ea r from the record Dr. Panta no was an authorized 
treating physician. When he chose to cal l upon Dr. Murphy for 
consultation , such impl i edly authorizes care by Dr. Murphy. Bis 
charges in the amount of $370.00 were incurred for care of 
claimant's back and are the responsibility of the defendants. 

Exhibit 1 relates to claimant 's admission to Lutheran 
Medical Cent er on December 22 , 1980 . While so hospitalized 
claimant was subjected to certain tests and procedures which 
were not related to her back . They were, however, part of a 
series of diagnost ic tests used to de t ermine the full nature and 
extent of whatever i njuries she had sustained in t he fall. Some 
of the tests e xcluded some possible causes of claimant's complaints 
which would not be related to a fall. That testing allowed the 
diagnosis concerning her back to be more certain does not render 
those tests unnecessary or unreasonable. It should be noted 
that t hey were arranged under the directions of Dr. Pantano, an 
authorized treating physician. There are , nevertheless, four 
charges on exhibit l which cannot be related to the injury of 
July 7, 1980. They are the electrocardiogram posted Pebruary 
24, 1980 in the amount of $40.00 , the x-ray of the gall bladder 
posted February 29, 1980 in the amount of $65.00, the CT scan of 
the pancreas posted December 30, 1980 in the amount of $326.00 
and the echography of the gall bladder posted December 30, 1980 
in the amount of $59.00. All other charges on e xhibit 1, which 
total $4,438.25 are found to be the responsibility of the 
defendants under the provisions of section 85.27 of the Code of 
Iowa. 

FINDINGS OF FACT 

1. Claimant is a 60 year old married resident of the State 
of Iowa. 

2. On January 7, 1980 cla1mant was an employee of Coleman 
Industrial Cleaning, a business which has its business offices 
in the State of Iowa. 

3. On January 7, 1980 claimant, while cleaning the Pacesetter 
Building in Omaha, Nebraska as part of the work for her employer, 
tripped on carpet and fell down a short flight of three or four 
stairs landing on a cement floor. 

4 . Claimant completed the tenth grade in scbool and has no 
further formal education or vocational training. 

s. Claimant's work experience 1s generally limited to 
domestic work in the nature of cooking and cleaning, but she 
also has a limited amount of experience of packaging meat in a 
packing house and in working as a cashier at a fast food restaurant. 

6. Claimant's rate of compensat"nln is $55.24 per week. 

7. In 1973 claimant sustained an injury which resulted in 
a permanent partial functional i■pairment centered in her lov 

o:t 
II ... 
Ill , 

.,, 

II 



5 

REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 71 

back of five to ten percent of the body as a whole. That injury 
was in the nature of a lumbosacral strain and was accompanied by 
symptoms similar t o those which followed from the injury claimant 
sustained Januar y 7, 1980 . She was a warded 17 1/2 percent 
permanent partial disability as a result of that 1973 injury. 

8. By the time claimant commenced working for Coleman 
Industrial Cleaning in 1979, the discomfort related to the 1973 
lnJury had substant ially reduced. 

9. Following the 1973 injury claimant performed little, if 
any, work beyond the work in and around her home until the time 
she commenced employment with Coleman Industrial Cleaning. 

10. In the fall which claimant suffered on January 7, 1980 
her injuries included a lumbosacral strain. There exists a 
possibility that she may have suffered a herniated disc, but 
such cannot be confirmed. 

11. On October 17, 1980 claimant had a five percent functional 
impairment of the body as a whole attributable to the condition 
of her lumbar spine. 

12. Claimant suffers continuing discomfort in her lumbar 
spine as a result of the injury. 

13. Claimant's complaints exceed any objective clinical 
findings regarding her injury. 

14 . Claimant reached the point of maximum significant 
~tdical improvement from the injury on Hay l, 1981. 

15. Claimant's emotional disturbances have not been shown 
to be related to the injury of January 7, 1980. 

16. The services of Richard P. Murphy, H.D., were called 
upon by Dr. Pantano, the authorized treating physician for 
claimant's injury. 

17. Of the charges from Lutheran Medical Center, as shown 
on claimant' s exhibit l, $4,438.25 were for care related to the 
injury. Charges totaling $490.00 were for medical care of 
claimant's unrelated gastric problems. 

18. Defendants have paid claimant 50 5/7 weeks of healing 
period benefits and 37 1/2 weeks of compensation for permanent 
~•rtial disability which relates to a disability of 7 1/2 
percent of the body as a whole. 

CONCLUSIONS OF LAW 

Where claimant is a resident of the State of Iowa and 
defendant employer maintains its business office in the State of 
Iowa this agency has jurisdiction of the subject matter and . 
parties of this proceeding, even though the injury occurred in 
the State of Nebraska and all of claimant's work was performed 
in the State of Nebraska. 

The injury claimant sustained arising out of and in the 
course of her employment on January 7, 1980 was a proximate 
cause of the disability wh ich she presently exhibits. 

Claimant's total present disability, when measured in 
industrial terms, is 25 percent of the body as a whole. 

The injury claimant sustained was an aggravation of her 
preexisting back injury and condition and that the extent to 
which her disability increased as a result of the injury of 
January 7, 1980 is 7 1/2 percent of the body as a whole when the 
same is measured industrially and consideration given to her 
preexist ing disability of 17 1/2 percent. 

Claimant's healing period commenced January 8, 1980 and 
ended Hay 1, 1981 resulting in a total of 68 4/7 weeks. 

The services of Richard P. Murphy, H.D., were obtained at 
the request of Anthony R. Pantano, H.D., the authorized treating 
physician and Dr. Murphy's charges in the amount of $370.00 are 
the responsibility of the defendants under section 85.27 of the 
Code of Iowa. 

All of the charges from Lutheran Medical Center incurred as 
a result of claimant's hospitalization which began December 22, 
1980 were authorized by Dr. Pantano and related to care for the 
injury claimant sustained January 7, 1980, except charges 
relating to her gastric disturbance which total the sum of $490.00, 
leavinq de ' endants responsible for the remainder of the 
charges which total $4,438.25. 

ORDER 

IT IS THEREFORE ORDERED that defendants pay claimant sixty
eight and four-sevenths (68 4/7) weeks of healing period compen
sation at the rate of fifty-five and 24/100 dollars ($55.24) per 
week commencing January 8, 1980. 

IT IS FURTHER ORDERED that defendants pay claimant thirty
seven and one-half (37 l/2) weeks of compensation for permanent 
parti£1 disability at the rate of fifty-five and 24/100 dollars 
($55.24) commencing Hay 2, 1981. 

IT IS FURTHER ORDERED that defendants receive credit for all 
amounts of compensation for healing period and permanent partial 
disability previously paid which results in defendants currently 
owing claimant seventeen and six-sevenths (17 6/7) weeks of 
compensation at the rate of fifty-five and 24/100 dollars ($55.24) 
per week if the payments shown on the final report dated June 
23, 1983 are correct. 

IT IS FURTHER ORDERED that defendants pay the amount due and 
owing in a lump sum together with interest thereon in accordance 
with section 85.30 of the Code of Iowa. 

IT IS FURTHER ORDERED that defendants pay the cost of this 
action pursuant to Industrial Commissioner Rule 500-4.33. 

IT IS FURTHER ORDERED that defendants file a final report 
within twenty (20) days from the date of this decision. 

Signed and filed this 6th day of June, 1984. 

MICHAEL G. TRIER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COHHISSIONER 

CHARLES COLLINS, 

Claimant, 

vs. 

AUDUBON BROOKHISER 

Employer, 

and 

HAWKEYE INSURANCE GROUP, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

File No. 6838 26 

R E V I E W -

R E O P E N I N G 

D E C I S I O N 

This is a proceeding in review-reopening brought by Charles 
Collins, the claimant, against his employer, Audubon Brookhiser 
and the insurance carrier, Hawkeye Insurance Group, to recover 
additional benefits under the Iowa Workers' Compensation Act on 
account of an injury he sustained on or about September 30, 1981. 
This matter came on for hearing before the undersigned at the 
Henry County Courthouse in Ht. Pleasant, Iowa on October 12, 
l982. The record was considered fully submitted on that date. 

On October 12, 1981 defendants filed a flrst report of 
inJury concerning the September 30, 1981 inJury. On October 29, 
1981 defendants filed a memorandum of agreement (Form 2), and on 
December 10, 1981 they filed a Form 2B indicating that the 
weekly rate £or compensation benefits was $304.61. At the time 
of the hearing defendants indicated that they were still paying 
the claimant weekly benefits and that they had converted from 
healing period to permanent partial disability on or about 
August 23, 1982. 

The record consists of the testimony of the claimant, of 
Patricia Collins, oC Deanne Collins, of John Boone, and of Susan 
Garrett; claimant's exhibits 1 and 2, packets of medical records 
with identifying cover sheets; claimant's exhibit 4, statement 
from the Keokuk Area Hospital; claimant's exhibit S, the deposition 
testimony of Dr. Harold L. Schrier; claimant's exhibit 6, the 
deposition testimony of Julio del Castillo, H.D.; and defendants' 
exhibit l, February 12, 1982 office notes of Don K. Gilchrist, H.D., 
with attached cover letter and February 12, 1982 x-ray report 
from C. G. Wagner, M.D. 

ISSUES 

The ,ssues to be determined include the nature and extent of 
claimant's disability and whether claimant is entitled to 
payment of the Keokuk Area Hospital bill and certain mileage 
expenses. 

REVIEW OF THE RECORD 

Claimant, who began driving a truck for a living in 1976, 
tPStified that he was in good health prior to September 30, 1981. 
Dr. Harold L. Schrier, who examined the claimant on April 28, 
. 981 for a DOT pre-employment physical, verified that although 
the limited examinatio~ would not necessarily reveal a chronic 
back problem, claimant did not register any physical complaints 
•t the time and did qualify for truck driving from a medical 
standpoint. 

On Wednesday, Septemb?.r 30, 1981, claimant delivered a load 
ot grain for defendant employer at Omaha, Nebraska. As he was 
tn the process of unloading his truck he slipped Crom the side 
l adder, struck a table and landed on the concr~te floor. 
Claimant twisted his back and injured his right shoulder in the 
fall. However, he got up, completed the assignment and drove 
hom~. He called the defendant employer during the ride home and 
requested time off the following day. Claimant took another 
assignment on Friday but found his condition worsening to the 
point where he could not get out of the trailer. He was off 
Saturday. A Minnesota trip on Sunday was hL last run. 

Joung Wha Lee, M.D., examined the claimant on October 6, 
1981 and found tenderness in the right scapular area and positive 
straight leg raising and Patrick's sign on the right. He 
initially diagnosed claimant's problem as a sprain to the right 
shoulder, low back and hip. Since claimant's symptoms showed no 
improvement as of October 12, 1981, Dr. Lee admitted the claim~nt 
to the Keokuk Area Hospital for conservative treatment consisting 
of pelvic traction, ultrasound, bedrest and medication. A 
lumbar spine x-ray taken on outpatient basis was normal. 
Examination at the time of admission revealed tenderness at 
L4-5, no swelling, positive straight leg raising and Patrick's 
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maneuver on the right and on the left but to a lesser degree, no 
weakness and decreased sensation in the right leg. Upon discharge 
on October 21, 1981, claimant's condition had not improved 
significantly. Pinal diagnosis was herniated intervertebral 
disc L4-5. After additional bedrest at home and medication 
proved unsuccessful, or. Lee referred the claimant to Julio del 
Castillo, H.O. 

Dr. del Castillo, board certified neurosurgeon and fellow of 
the American College of Surgeons, testified that he first saw 
the claimant on November 3, 1981. He received a history of the 
injury and course of treatment that was essent1ally cons1stent 
with the record. Claimant's complaints included low back pain 
radiating toward the right hip with right leg weakness. According 
to or. del Castillo, claimant also noted that his right leg felt 
"different• but the description did not equate with paresthesia. 

or. del Castillo reviewed x-rays the claimant brought from 
Keokuk Area Hospital and found what he believed to be evidence 
of narrowing at L4-5 and greater narrowing at L5-Sl. Neurological 
examination on November 3, 1981 revealed: 

The lordotic curve is preserved, there is a 
moderate amount of right sided spasm and pain to 
percussion of the lumbar spinous processes, but not 
to palpation of the sciatic nerves on either side. 
There is fairly good range of motion, but pain upon 
flexion or hyperextension and also some tightness 
on lateralization to the left, the pain being 
perceived on the right lumbosacral area. He walks 
on toes and heels, but seems to have some trouble 
doing this on the right side. The entire right leg 
appears moderately weak without any specific 
dermatome being implied. The knee and ankle jerks 
are brisk and symmetrically present. There are no 
alterations to pin prick [sic) perception. Laseque 
is positive at 45° on the right and negative on the 
left. The thighs 5 inches above the knee caps were 
20 inches on the right and 19 3/4 of an inch on the 
left, and the calves, J inches below the tibial 
tuberosity were 14 5/8 of an inch bilaterally. 

(Claimant's exhibit, item 1, p. 2.) 

Dr. del Castillo's impression was possible ruptured disc at both 
L4-5 and LS-Sl. He recommended limited physical activity and 
performance of back exercises twice a day. 

James B. Smith, L.P.T., first saw the claimant on November 
18, 1981. Be instructed the claimant in hip flexion stretching 
and abdominal pelvic tilt exercises to be done after application 
of moist heat. When Hr. Smith re-evaluated the claimant on 
November 23, 1981, he found increased hip flexion and a 15° 
increase in ettai9ht leg raising. Claimant reported th•t lumbar 
area spasms were less severe and less frequent. Claimant was 
attempting pelvic tilt exercises at that time. On November 30, 
1981 claimant reported experiencing increased pain upon bending 
over on November 26, 1981. There was a re-occurrence of severe 
lumbar muscle tightness and straight leg raising was limited to 
30°. Hr. Smith began the claimant on a program of daily electrical 
stimulation with moist heat which lasted through December 4, 
1981. By December 7, 1981 there was a substantial reduct1on in 
bilateral lumbar tightness and claimant was able to tolerate 
straight leg raising to approximately 70° and hip flexion to 90•. 
Lower extremity extension exercises were begun. Treatment was 
reduced to three times a week. In a Oece~ber 15, 1981 letter 
addressed to defendant carrier, Hr. Smith opined that a return 
to work date w~s still undeterminable. 

Claimant reported another episode of severe spasm of the 
upper lumbar muscles on .he left on December 30, 1981. Once 
again electri.cal stimulation was begun and all exercises were 
discontinued for approximately a week. Hr. Smith noted slow 
progress on January 4, 1982, January 25, 1982 and February 12, 
1982. 

Claimant was also seen by Donald K. Gilchrist, H.D., on 
February 12, 1982, at the request of defendant carrier. Dr. . 
Gilchrist received a hitory from the claimant which was essent1ally 
consistent with the record as a whole. He, too, observed that 
claimant's description of strange sensations in the legs did not 
suggest sciatica or paresthesia. Or. Gilchrist set forth h1s 
examination findings and diagnosis in a progress report dated 
February 12, 1982. 

He is alert, orientated, well-developed, well 
n urished, and cooperative. He moves about the 
examining room freely and easily. In the erect 
position, his leg lengths are clin1cally equal a~d 
his spine is straight. When he forward flexes with 
knees extended, he can do so only so that his 
fingertips lack 16 inches of touching the floor. 
Right and left lateral bend are full, however, at 
20 degrees and there is adequate torso twisting to 
either side. He expresses some tenderness to 
palpation to the right side of the lower lumbar 
spine. Maximum chest expansion is 2 inches. The 
circumference of the distal thighs are equal at 16 1/2 
inches. Circumference of the calves--four inches 
below the knee are equal at 14 1/2 inchPs, and 8 
inches below the knee they are equal at 11 1/4 
inches. Straight leg raising can be done in both 
sitting and supine.positions to 90 degrees, but at 
that point on both sides he gets low back pain, but 
not sciatica. The knee Jerks and ankle Jerks are 
brisk and equal. Pinpr,ck sensation ,s preserved, 
1n fact, there is slight hyperesthes1a over the 
course of the left L-5 and S-1 dormatomes (this 
seems hyperesthetic rather than the right _being 
hypoesthet1c). He can walk on his heels in a 
sustained fashion; however, 10 toe lifts suggest 
some weakness of the right gastroc. 

X-rays of the 
projections were 
as being normal. 
slight narrowing 

lumbosacral spine in multiple 
done, and are interpretted (sic) 

With the poss1ble except1on of a 
of the L-5, S-l interspace. 

DIAGNOSIS: I believe t his man had a strain of 
his anulus fibrosis and now has some degree of 
degenerative disc disease of the low back, but the 
level cannot be determined. Be did not appear to 
be a surgical candidate at this time. 

I do think that psychometric testing should be 
done, probably in the form of an MKPI by someone 
trained in that procedure. 

I feel at the present time, the man is totally 
disabled from doing his regular occupation of a 
tank truck driver. It also should be noted that 
this occupation, which of course involves prolonged 
sitting and bouncing, is probably the worse type of 
occupat1on for someone with disc problems of the 
low back; hence, it is not 1nconceivable that this 
man may have to be retrained for another type of 
job. In the meantime, I think he should continue to 
be treated. &hould he get worse, he may have to 
have surgery by neurosurgeons. 

(Claimant's exhibit 1, item 9 and defendants' 
exhibit l.) 

Parenthetically, it should be noted that defendants' copy of 
Dr. Gilchrist's report contained the following sentence: "At 
the present time, the patient states that he would be able to go 
back to full work, prolonged sitting increases his back pain.• 
Claimant's copy contains the same sentence but the word •not• 
was inserted (handwritten) between •would" and "be". Claimant 
testified on d1rect examination that he wrote the •not• on the 
report after he received it in the mail and confirmed with the 
doctor that the omission was a typographical error. Be then 
furnished the report to h1s attorney. Upon cross-examination, 
cla1mant seemed confused as to whether the report was received 
from Or. Gilchrist or Dr. del Castillo and testified that he 
called both doctors about the report. 

In office notes for February 17, 1982, Hr. Smith commented 
that claimant reported "he had passed out and was hospitalized 
prior to this date. He had also had a severe muscle spasm of 
the lumbar area at the time he fainted." (Claimant's exhibit 2, 
item 1, p. 2. According to claimant's exhibit 4, a bill from 
Keokuk Area Hospital, claimant was hospitalized from February 
13, 1982 to February 14, 1982 under or. Lee's care.) Claimant's 
exercise program was reduced for a few weeks. Then on March 10, 
1982, March 15, 1982 and April 26, 1982, Hr. Smith reported that 
claimant's condition steadily improved and that claimant had 
exper1enced no recurrence of muscle spasm. 

Or. del Castillo saw the claimant again on 
general questioning and a cursory examination. 
findings to Dr. Lee in a letter under the same 

Hay 7, 1982 for 
He reported his 

date: 

Hr. Collins tells me that he is pretty comfortable. 
When he gets soreness, he gets it on his low back 
and nothing els~. Under the circumstances, I would 
not advise myelograms or surgeries of any kind. I 
think Hr. Collins will have to do light work and a 
type of work that 1s compatible with his problem 
and that only should the pain become extremely 
severe would we have to consider a complete re
evaluation and lumbar myelography and up to and 
including possible surgery. 

Light work would consist of a weight lifting 
limit of 25 pounds, no repeated back bend1ngs, no 
twisting, no pushing or pulling of heavy obJects. 
I don't think he can sit and drive for hours on end 
because this is not going to do him any good. Work 
that is within this framework could be performed 
anytime. 

I will be glad to see h1m again should the pain 
aggravate to the point that myelography is required. 

When deposed on July 20, 1981, or. del Castillo had not seen the 
claimant since the last examination. He opined that claimant's 
impairment was 20 percent of the body as a whole and that, based 
on the length of time that had gone by between his two examinations 
and the persistence of symptoms, claimant had reached maximum 
recovery. 

Mr. Smith continued to treat the claimant on Hay 24, 1982, 
June 16, 1962, July 5, 1982, August 12, 1982 and August 30, 1982. 
A spasm recurrence occurred 1n ro1d June. In an office note 
dated September 2, 1982, Mr. Smith reported that claimant did 
not keep the appointment for that date and that as of August JO, 
1982 claimant •was able to perform good straight leg raising, 
and passive straight leg raising could be done to within normal 
limits without any increased lumbar pain. The patient has had 
no recurrence of soft tissue tightness as of th1s date.• 
(Claimant's exhibit 2, item I, p. 4.) (Claunant testified that 
he continued to seek phys1cal therapy until he received a letter 
from defendant carrier indicating his healing period benefits 
would be ending.) 

Claimant testified that his main problem is recurrence of 
muscle spasms from a nyriad of activities he was able to perform 
prior to the work injury. He reported being unable to sit for 
any significant length of time, to walk very Car, to drive a car 
more than JS miles, to lift a rimless tire, to work on his car, 
to climb into a truck, to ride a tractor, to shovel, to rake, to 
mow, to wallpaper and paint, to ride a bike or to play softball. 
He can sw1m but has not attempted waterskiing since the 1nJury 
because of the flareup he experienced from trying to mow the 
yard. Claimant related that the pain does not always occur 
immed1ately--sometimes the spasm begins the day after he has 
attempted a particular activity. He est1mated the spasms vary 
in length from a day to three weeks. 

Claimant ,s 36 years old. Asid~ from his high school 
education, the only other training craimant received was on the 
G.I. b1ll dnd in auto body work, which he stated he could no 
longer do. Claimant calculated his earnings for the year he waa 
inJured would have been $30,000, based on the £act he had earned 
approximately $20,000 during the months he did work 1n 1981. 
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Claimant reported that he sent out 35 resumes seeking, but 
not specifying, a position in safety, sales or troubleshooting. 
He emphasized his perfect driving record for one million miles 
?nd his background and, on half of the sent resumes, he mentioned 
his injury. According to the claimant, he received answers from 
all who received the resume without the extra information but 
received no answer from those who received the other version. 
Claimant added that he has not talked to any of the employers 
who did respond because they indicated either they had no 
position that would utilize his talents or they were not hiring 
for economic reasons. Claimant explained that he thought he was 
qualified to apply for non-driver Jobs because he had owned his 
own truck and was aware of safety aspects, lines of commodities, 
and other related information. Claimant testified generally 
that he has been unable to obtain other employment. 

John Arthur Boone, a farmer and a friend of the claimant for 
five years, testified that the claimant helped him farm prior to 
the date of injury but was unable to do so afterwards. Mr. 
Boone recalled the claimant tried to drive a tractor in the 
spring of 1982 but became almost immobile and had difficulty 
getting off the machinery. Mr. Boone also observed the claimant 
suffer a severe muscle spasm when standing up after a card game. 
Apparently, claimant knocked himself out as he twisted in pain 
and hit the wall. 

Susan Garrett, another friend of the claimant, testified 
t~at she had to drive the claimant home from the restaurant 
where they had been sitting drinking coffee for two to three 
hours becaus~ he had so much pain after sitting that long. She 
drove claimant back the next day to get his car. 

Claimant ' s wife of 14 years and 13 year old daughter verified 
claimant's complaints and remarked about a noticeable change, 
for the worse, in his personality. 

APPLICABLE LAW 

Functional disability is an element to be considered in 
determ1n1ng industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
•nJured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, 0963). 

In Floyd Enstrom v. Iowa Public Service Company, Appeal 
Decision filed August 5, 1981, the industrial commissioner 
discussed the concept of industrial disability: 

There 1s a common ~isconception that a finding 
of impairment to the body as a whole found by a 
medical evaluator equdtes to industrial disability. 
Such is not the case as impairment and disability 
are not identical terms. Degree of industrial 
disability can in fact be much different than the 
degree of impairment because in the first instanc~ 
reference 1s to loss of earning capacity and in the 
later to anatomical or functional abnormality or 
loss. Although loss of function is to be considered 
and disability can rarely be found without it, it 
1s not so that an industrial disability 1s pro
portionally related to a degree of 1mpa1rment of 
bodily function. 

Factors considered 1n determining industri~l 
disability include tne employee's medical condition 
prior to the 1nJury, after the injury and present 
condition; the situs of the inJury, its severity 
and the length of healing period; the work ex-
perience of the employee prior to the injury, after 
the 1nJury and potential for rehabilitation: the 
employee's qualifications intellectually, emotionally 
and physically; earnings prior and subsequent to 
the inJury: and age, education, motivation, and 
functional impairment as a result of the 1n1ury and 
Inability because of the inJury to engage 1n 
employment for which the employee is fitted. Loss 
of earnings caused by a Job transfer for reasons 
related to the in1ury is also relevant. These are 
matters which the finder of fact considers collectlvely 
1n arriving at the determination of the degree of 
1ndustr1al d1sab1l1ty. 

There are no weighting guidelines that are 
indtcnted for each of the factors to be considered. 
There are no gu,deltnes which give, for example, 
age a weighted value of ten percent of total, 
education a value of fifteen percent of total, 
mot1votio~ - five percent; work experience - thirty 
percent, Cle. Neither 1s a rating of functional 
impairment entitled to whatever the degree of 
Impairment that is found ~o be conclusive that it 
directly correlates to that degree of 1ndustr1al 
disability to the body as a whole. In other words, 
there are no formulae which can be aopl1ed and then 
added up to determine the degree of industrial 
disability. It theretore becomes necessary for the 
deputy or commissioner to draw upon prior experience, 
general and npecial1zed knowledge to make the 
finding with regard to degree of indust,ial disabil
ity. 

Section ijS.34(1), Code of Iowa, states: 

Healing pSf10d, · If an employee has o;,..ffered a 
personal injury co,..sing permanent partial disability 
fo, which co~pensalion is payable as provided 1n 
subsection 2 of this sect1on, the e~ployer shall 
pay to th e~ployee compensat1or for a healing 
period, as provided 1r section 85.37, beginning on 
the date of lnJury, and until the employee ha 
returned to work o, it is medically indicated that 
si9n1t1cant improvement from the lnj~ry 1s not 
n~tictpnted oc nt1l t~r r~ployee is ~ed1cally 
capable of returning to employmPnt BJbstantially 
s1m1lar to the employment in which th~ empl~yee was 
engaged at t~e tl~e of lnjJry, w~1chever occur 
first. 

ANALYSIS 

While the matter of causal connection between the inJury and 
disability was not preserved as an issue at the time of the 
pre-hearing or hearing , some of counsels' inquiries suggest that 
such point may have been part of the general controversy. 
Accordingly, a few preliminary comments on causal connection are 
in order. The record indicates that claimant had no history of 
back complaints prior to the date of inJury but has been plagued 
with muscle spasms since September 30, 1981. There is no record 
of subsequent injury. or of unrelated illnesses contributing to 
claimant's malady. Dr. del Castillo's confirmation of the "disc 
problem• as being the basis of claimant's ongoing discomfort 
does not mean that claimant's disability is not traceable to the 
injury. Rather, the "disc problem" refers to the narrowing at 
L-4 and L-5 due to softening of the disc as a result of the 
in1ury. Dr. Gilchrist corroborated that the injury caused such 
a strain of the anulus fibrosis and resulted in some degree of 
degenerative disc disease. 

With regard to the extent of claimant's impairment, the 
medical experts agree that while claimant's condition does not 
warrant consideration of surgical intervention he no longer is 
capable of performing the work in which he was engaged when 
injured. Light work as described by Dr. del Castillo would 
appear to be suitable for the claimant at this time. By the 
claimant's own admission he felt qualified for certain work in 
the trucking industry, that seemingly would fall into the light 
category, and was advised by at least some employers that he 
would be appropriate for such positions if the economy were 
better and they had openings. No evidence was presented on how 
much income such Jobs would generate. Similarly, claimant's 
testimony regarding loss of earnings would have had more impact 
if documented and if expanded to recent prior years. 

Although claimant's initiative in writing to various em
ployers for suitable work tends to reflect positively on his 
motivation, one questions why claimant has not pursued by ~ho~e 
call or direct personal contact some of the more favorable 
responses in case an opening does occur. With regard to the 
employers who did not respond, a copy of the resumes and cover 
letters sent to the prospective employers would have been 
helpful in drawing accurate conclusions about the lack of 
response as it relates to claimant's disability. 

The record does not reflect exactly what other type of work 
claimant sought since he was injured. Nor did the claimant 
relate his work history prior to 1976. Claimant is young by 
today's standards and appears to be of at least average in
tellig~nce. Some form of retraining appears to be a reasonable 
option. Again, the record contains no indication that claimant 
has considered or 1s interested in such rehabilitation. 

While claimant's complaints rPgarding recurrent muscle 
spasms are credible 1n general, one wonders why the claimant was 
willing to accept, apparently without inquiry, a letter in
forming him of a cutoff of healing period benefits as meaning an 
end of therapy treatments if the spasms were and are as de
bilitating as he states. Since the letter 1n question is not 
part of the record, the reasonableness of claimant's reaction 
cannot be properly assessed. Defendants are encouraged to 
investigate further care, including the testing recommended by 
Dr. Gilchrist, 1f the claimant seeks such treatment in an effort 
to lessen or to ~Qntra! hi lev~l of 0a1n. 

Based on the severity of the inJury, the length of healing 
period (approximately ten months according to Dr. del Castillo's 
testimony), the functional impairment rating and related limitations 
specified by the medical experts, in addition to the other 
factors of industrial d1sabil1ty analyzed above, the claimant 
has established that he sustained a 35 percent loss of earning 
capacity as a result of the September 30, 1981 injury. 

With regard to the offered medical expenses, the record 
reflects that the mileage expenses were related to reaso"able 
and necessary treatment of the inJury. However, the record 
contains no probative evidence upon which a finding may be made 
that the hospitalization in February of 1982 wos for reasonable 
and necessary treatment of claimant's back condition. Claimant's 
trst1mony and Mr. Smith's February 17, 1982 office notes, which 
amount to hearsay, support only speculation that claimant's 
episode of passing out wa~ directly traceable to the back pain. 
Th£ bare hospital btll does not remedy the lack of proof. Some 
report trom Dr. Lee or the admitting and discharge diagnoses may 
have satisfied claimant's burden. Sec geneally DeLong v. 
Highway Commission, 229 Iowa 700, 295 N.W. 91 (1940); Burt v. 
John Deere Waterloo Tractor ~o,ks, 247 Iowa 691, 73 N.W.2d 732 
(I 956 l. 

Finally, the parties should note that the controversy over 
the altered exhibit had no bearing on claimant's credibility or 
the outcome of this case. Claimant's explanation of what 
occurred !s believable. Indeed the content of the sentence, 
especially when read wlth the rest of the report, makes 1t 
obvious t~at thP omission of "not• was an oversight. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

~HEREFORE, for all the reasons set forth above, the under
signed hereby makes the foliow1ng findings of fact and con
clusions of law: 

FINDING 1. Claimant 1nJured his low back on September 30, 1981 
when he slipped from a ladder and fell on a concrete floor in 
the course of unloading his truck. 

FINDING 2. Claimant ~as initially hospitalized for pelvic 
traction, ultrasound, bedrest and medication and thereafter 
received follo,-up physical therapy t~rough the end of August 1982. 

FINDING J. The medical experts concluded that claimant may have 
sultered a herniated 1nterverte~ral disc at L4-5 or at L~-Sl ?r 
~t both levels, but they did not recommend a myelogram or 
SJrgical intervention. 

FI~DING 4. The medical ,ecord indicates that claimant hos a 20 
percent functional impairment to the body as a whole and shoJld 
avoid lifting over 2~ pounds, t.tstlng, p"shing, pulling, 
repeated bending and prolonged sitting. 

r 
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PINDING S. Claimant's main complaint is recurrent muscle spasm 
upon performance of most activities in which he engaged without 
difficulty prior to the work inJury. 

FINDING 6. Claimant 1s 36 years old. 

FINDING 7. Claimant 1s a high school graduate and received 
training in auto body work while in the military. 

FINDING 8. Claimant was employed as a truck driver from 1976 
until injured in 1981. His prior work history 1s unknown. 

PINDING 9. Claimant's estimated earnings for 1981, had he 
worked the entire year, was $30,000.00. His earnings for prior 
years are unknown. 

FINDING 10. Claimant has not returned to work. Claimant has 
made some effort to locate non-driver positions with employers 
in the trucking industry. Testimony regarding other )Ob hunting 
was non-spec1fic. Claimant did not mention consideration of 
retraining. 

CONCLUSION A. Claimant has sustained a thirty-five percent 
(35\) loss of earning capacity as a result of the September 30, 
1981 work inJury. 

FINDING 11. The medical record indicates that significant 
improvement was no longer anticipated on Hay 7, 1982. 

CONCLUSION 8. Pursuant to Code section 85.34(1), claimant's 
healing period ended on Hay 7, 1982. 

FINDING 12. The record does not contain evidence of sufficient 
probative value to determine the reason for claimant's hos
pitalization from February 13, 1982 to February 14, 1982. 

CONCLUSION C. Claimant has failed to sustain his burden of 
proving that the Keokuk Area Hospital bill was for treatment of 
the work 1nJury as contemplated by Code section 8S.27. 

FINDING 13. The record indicates that offered mileage ~xpenses 
sre related to obtaining treatment of the work injury. 

CONCLUSION D. Pursuant to Code section 85.27, claimant 1s 
entitled to reimbursement of the offered mileage expenses. 

ORDER 

THEREFORE, IT IS ORDERED that the defendants pay the claimant 
one hundred seventy-five (175) weeks of permanent partial 
disability at the rate of three hundred four and 61/100 dollars 
($304.61) per week. Pursuant to Code section 85.34(2) permanent 
partial disab1lity benef1ts shall begin as of Hay 8, 1982. 

Defendants are ordered to pay claimant heal1nq priod 
benefits from the date of 1n3ury throu9h M~y 7, 1982 at the rate 
of three hundred four and 61/100 dollars ($304.61) per week. 

Compensation that has accrued to date shall be paid in a 
lump sum. 

Credit 1s to be given to defendants for the amount of 
compensation previously paid by them for this inJury. 

Defendants are further ordered to pay unto the claimant the 
following mileage expenses: 

Dr. del Castillo - 90 miles round trip 
(11-3-81 and 5-7-82) 180 x $.22 $ 39.60 

Dr. Gilchrist - 86 miles round trip 
(2-12-82) 86 X .22 

Physical Therapy - 10 miles round trip 
(11-18-81 to 6-30-82 - 83 trips) 830 x .22 
(7-1-82 to 8-30-82 - 16 trips) 160 x .24 

18.92 

182.60 
38.40 

Costs of the proceeding are taxed to the defendants. See 
Industrial Commissioner's Rule 500-4.33 

Interest shall run in accocdance with section 85.30, Code of 
Iowa, 1983. 

A final report shall be filed by the defendants when this 
award is paid. 

Signed and filed this 28th day of July, 1983. 

LEE H. JACKWIG 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JAMES CONRAD, 

Claimant, 

vs. 

!'!ARQUETTE SCHOOL, INC., 

Employer, 

and 

U.S.F.&G. INSURANCE COMPANY, 

Insurance Carr1eCt 
Defendants. 

INTRODUCTION 

FILE NO. 696189 

R E V I E "1 -

R E O P E N I N G 

D E C I S I O N 

This 1s a proceeding in review-reopen1ng brought by James 
Conrad, claimant, against Har~uette School, Inc., employer. and 
u.s .F . , G. Insurance Company, insurance carrier. 

Claimant seeks further benefits as a result of the !nJury 
wh1ch occurred on January 11, 1982. Claimant's rate of compens3t1on 
,s $157.97 per week as established by the memor•ndum of a~reement 
f1led January 19, 1982 and as confirmed by stipulation of the 
parties at he3ring. 

The hear1n9 commenced February 28, 1984 at the Henry County 
Courthouse 1n Mount Pleasant, Iowa 1nd was fully submitted at 
the conclusion of the hearing on that date. 

The record in this proceeding consists of the testimony of 
claimant, Dan Kieler, Larry Henke and 8111 Tester wn1ch was 
given 1n person at the hearing. Claimant's exhibits l th<OJgh o 
were received tnto eq1dence as were defendants' exh1b1ts A 
through z, AA, BB, cc and DD. Cla,mant's exhibit 1 lS the 
evidentiary depos1t1on of rhomas R. Lehmann, M.D., taken November 
1, 1983. Defendants' exh1b1t P 1s the ev1dentiary deposition of 
lhll1am ~- Whitley, D.O., taken November 18, 1983. 

The parties stipulated tnat the correct dat~ foe conversion 
fro~ healing per1od into permanent p~rt1al d1sab1l1ty was March 
28, 1983 and that the amount char,ed for the medical services 
rendered to cl1imant w3$ reasonable in relation to the serv1ces 
prov1ded. Defendants' entry into such st1pulations was made on 
the expressed condition that such does not constitute an ad~iss1on 
of any other matter related to tne c,se. 

ISSUES 

The issues presented by the p•rties at the time of hear1ng 
are whether or not there 1s a causal connection between the 
1nJury cla1Dant suffered January 11, 1982 and his present 
d1sab1lity and the medical expenses which he 1ncurced. Also at 
issue is a deter~ination of the nature Jnd extent of any d1sa
bil1ty which cla1mant may have ar1s1ng from that 1njury. 

REVIE~ OF rHE EVIDENCE 

Claimant, James Conrad, testified on his own behalf. He 
rel,ted that he 1s 46 years of age and was born January 13, 1938. 
He is not married and claims no depend•nts. 

Claimant holds a h19h school diplo~a, has not served in the 
m1litlry and has received no other formal educat1on. 

Claimant testified that he worked 14 years lt N1cht1ng•s 
farm implement business setting up e,u1pment. He stated that 
such employment required lifting including heavy items such as 
wheel ~eights. At the time he left he had some supervisory 
duties. 

Claimant stated that he had farmed for six or seven years 
end1n1 1n 1978. He stated that while doing so he was the only 
operator 1nd that he did everything involved in a farmin~ 
oper1t1on. Claimant has also been engaged 1n salva3e opecat1ons 
of tearing down barns as well as construction of farm buildings. 
Claimant has worked briefly as 1 carpenter, performed electrical 
w1r1ng, framing, roofing, cement work and general bu1lding 
maintenance and repair. 

Claimant test1f1ed that pr1or to January 11, 1982 he had 
some back muscle pains and that he had seen a number of doctors 
for his back problems. He related having surgery on his ankle, 
knee and appendix but den1cd any previous back surgery. He 
stated that he was not having back problems when he started to 
work at ~ar~uette, no problem doing h1s work at ~ar~uette and 
that he had received no compl•ints from h1s employer regarding 
his performance. 

Claimant described his Job with defendant employer as 
maintenance work cons1sting of electr1cal, loadtn, and unloading, 
moving snow, checking furnaces, lowering ceilings, putting 
plastic on w1ndows and driving between schools. On occasion he 
would be involved ,n moving desks and other items. He related 
putting a new roof on the gymnasium and insulating the senior 
h 1gh school. 

HI' stated that he w3s jirect'ed to maintain a 40 hour work 
week but that his days and hours of work varied. 

Claimant stated that on January 11, 1982 he w•s shoveling 
snow on the east side of the Westpo1nt Senior High School a nd 
that there was ice beneath the snow. He stated that his right 
foot slipped out from underneath him and that he suddenly 
experienced pain in his lower back although he did not actually 
Call. He stopped shoveling but the pain did not go away. 
Claimant related that he believed the pain was muscle pain an~ 
did not notlfy anyone of the incident at that time. He state 
that he took pain pills but that the ,,..,n worsened. Claimant f 
related that he advised the Marquette principal, Dan Kieler, 0 

his injury. 
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Claimant related receiving medical care and that Duane K. 
Nelson, M.D., arranged an appointment for him to go to Iowa City. 
Claimant stated that Dr. Lehmann performed surgery on March 3, 
1982. 

Claimant testified that the last day he worked for Marquette 
was the last day of January, 1982. 

Claimant testified that since having back surgery he has 
done some wor k for Menke Peed Store, Pilot Grove Bank, The 
Westpo1nt Care Center, const r ucted a building upon his farm, 
attempted to tear do wn a house and did some electrical work for 
hlS brother. 

Claimant described the work for Menke Feed Store as f1n1sh1ng 
a farrowing building and helping to install a heat exchanger. 
He described the work as requiring llttle lifting. The most 
s1gnlf1cant llfting involved carrying pieces of plastic tube 
weighing approx imately 40 pounds. He stated that he had carried 
approximately 10 such pieces. 

~laimant described the work for the bank as cutting down one 
l,rge tree wh l ch took about 30 minutes and trimming another 
~hich took 3bout one and one- half hours. 

Claimant related that he had attempted to tear down a house 
out that he quit at the point after removing the windows and 
electrlcal fixtures. Be stated that he could not pull nails or 
~ae a crowbar 3S he had done prior to this 1nJury. 

Claimant testified that the wiring he did for his brother 
consisted of putting wire into boxes and that it did not involve 
pushing, pulling or lifting of any significance. 

Claimant stated that the hog shed was built on his property 
1n the Fall of 1982 or Spring of 1983. He stated that his 
brother did most of the work and that he supervised. 

Claimant stated that he worked at the Westpoint Care Center 
doing maintenance work. He described this as including buffing 
floocs, electrical work in the nature of changing light bulbs 
and swi tches and removing, cleaning and reinstalling ~indow 
air-cond1t1oning units with another employee. Claimant stated 
that the buffing caused him a great deal of difficulty and that 
the buffing occurred once each week at the Nestpoint Center and 
once every t wo weeks at the Mount Pleasant Care Center. He 
stated that he qui t the employment because the buffing was too 
~ainf.Jl. 

Claimant states that many activities cause him discomfort. 
fhese include riding a tractor, riding 1n a car and sitting on a 
soft chair. Be states that he is unable to bend and, for 
e xample, that he must sit in order to tie his shoes. He states 
that he is unable to 11ft items such as tractor weights or 
cement forms. Be has not tried to paint or hang w3llpaper since 
the 1nJury. Continued standing or continued sitting also causes 
pain. 

Claimant states that he has done some welding, driven a 
track, cut wood, and played softball since the inJury. He 
relates that he can do some of these things, but he 1s unable to 
do them for any sustained amount of time, and that they make him 
,ery sore the next day. He states that he has been riding a 
blcycle upon the reco1t11nendation of Dr. Lehmann. 

Claimant stated that his main interest in life is farming. 
Re grew up on a family farm but had to find a non-farming Job as 
there were eight boys 1n the family. He stated that four of ~is 
bcothers have also had back problems. 

Claimant denied rece1v1ng any salvaged lumber or completing 
any building salvage operations since the injury. When questioned 
concerning exhibits AA, BB, CC and DD claimant stated that h~ 
d1d ~ot know 1f he was in the photos. He stated that he believed 
that Robert Stooker was the person riding the tractor in the 
e1hlb1ts. He stated that exhibit CC showed the stump of the 
tree he had cut down. Claimant admitted he owned an orange cap. 

In an extended cross-examination claimant admitted that he 
had previous back problems and did not recall the contents of 
~ll t~e exh1b1ts. He generally did not disagree w1th whatever 
was shown on the exh1bits. He stated that the pain pills which 
~e took following the acc,dent were actually bufferin and that 
he had continued to work 3fter the incident until January 30 
even though he was experienc,ng increasing discomfort. 

Claimant stated that he recalled d1gg1ng a septic tank on 
Thanksgiving, 1981 and moving a piano for a Christmas concert.on 
December 6, 1981. Be stated that he kept the calendar, exhib1t 
5, foe purposes of his pay at Marquette and has not kept it 
31nce January 30, 1982. 

Claimant admitted prior significant traumas, including 
3ett1ng caught 1n a power takeoff, being struck by a falling 
wall and a back strain while wocking for Nicht1ng Implement Co. 
Claimant also admitted ma k ing prior disability claims including 
~ claim for social security disability. 

Claimant den,ed that he had ever been given lifting re-
3tcictions prior to the incident 1n quest,on. 

Claimant d@nied seeking medical op1n1ons concerning disa
bility ar,sing from low back complaints in 1968. 

Claimant -tated that he has been to Job Service, the care 
zenter, Menke's and Nichting's but has not found any employment 
that he 1s capable of

0

performing. He stated that he obtained 
the care center Job through rehabilitation services after being 
referred by Job Service. 

Claimant stated that 1n 1983 he earned approximately $2,036.27. 
~estated that the primary source of his income comes from 
ental of his farm. He also related that he ceased farming 

Qrior to taking the )Ob at ~arquette due to financial circum-
tances. Be stated that he missed only one day of work at 

~arquette due to sickness or 1n1ury and that was a day he had 
~he flu. He stated that after his inJury he was f1red as shown 
:>n exhibit 6. 

Dan ~ieler testified that he is the principal of Marquette 

junior and senior high schools. He stated that he became, 
acquainted with c l aimant when claimant began employment wi th the 
schools but that someone else had actually hired claimant He 
stated that he assigned work to claimant and that claimant kept 
track of his t1m-, and had no close supervision. Kieler stated 
that he was not aware that claimant had hurt his back until he 
learned of 1t through the secretary at the school business 
off1ce. He does not recall claimant telling him about the 
i ncident. 

He stated the letter identified as e xhibit 6 was directed by 
the school board. 

Kieler testified that at one time claimant stopped ~t the 
school and asked about a piece of sheetrock of a size which was 
not locally available . The witness thought that the size was 
four by eight or possibly larger. 

Kieler also testified that he went to Pilot Grove and saw 
claimant working on a house which was being torn down. He 
referred to exhibits AA and BB and stated that claimant 1s the 
person shown wearing jeans, a sweatshirt and red hat. He stated 
that claimant tried to pull a wall down using a van. Kieler 
stated that everyone on the job site was actively involved and 
that he observed for approximately 20 minutes. 

Larry Menke testified that he is the owner of Menke Feed and 
Supply, a member of the ~arquette school board and also of the 
city council. Re stated that he has known claimant for many 
years as a friend and casual acqua,ntance commencing when they 
worked together at the N1chting Company. He stated that claimant 
was h1s supervisor and that the supervisocy duties were shared 
with another 1nd1vidual. He stated that claimant is a very 
~ff1cient worker and would make a good supervisor. He felt that 
claimant had mechanical abilities and general knowledge of farm 
-,qu 1pment and carpentry. 

Menke stated that prior to January of 1982, claimant had , 
been involved 1n tearing down barns. Claimant had contrac(Pd ·to 
erect the building in the incident where a wall fell on claimant 
and that claimant had made an unsuccessful workers' compensation 
claim based upon it. 

Henke stated that the mater i als listed on exhibits Y and Z 
were sold to claimant for a hog confinement unit. He related 
that on one day he went to claimant's farm and saw claimant 
nail,ng tin on the outside of the building. The witness did not 
know and has no knowledge of who performed the other work on the 
building. 

8111 Tester testified that he is the adm1n1strator of the 
Nestpoint and Pleasant Manor Care Centers. He stated that he 
met claimant in June when claimant was hiced and discussed 
claimant's physical condition prior to hiring. The hiring 
process included a waiver and that he would not have hired 
claimant without such a waiver. 

Tester stated that when c.a1mant quit claimant told him that 
the standing 3nd buffing caused numbness in his lower extremity. 

Claimant's exhibit l is the deposition of Thomas R. Lehmann, 
M.D., taken November 1, 1983. Dr. Lehmann related that prior to 
January 11, 1982 claimant had disc de3enerat1on with instability 
between L3 and L4 and b~tween L4 and LS but that he did not then 
hav~ a herniated disc. He related that when he saw claimant on 
February 19, 1982 a myelogram showed abnormalities at three 
levels with the most remarkable bet~een the fifth lumbar and the 
sacrum which he felt was a rupture of the disc. The discussion 
concern1ng claimant's impairment and tne causation for that 
1mpa1[ment, r@lates: 

A. My opinion 1s that he has a permanent partial 
impairment which I would estimate to be ten percent 
of his body as a whole. 

Q. And within a reasonable degree of medical 
certa,nty is that causally connected and consistent 
with the medical history that you had with regard 
to the injury that he described? 

A. Yes, lt is. 

Q. And the percent that you've given us, does that 
exclude any preexisting problem that may have 
cacried over, as such? 

A. It excludes any preexisting patholo3y 1n his 
spine. (Deposition pages 10 & 11) 

Q. Your rating 1s &trictly functional? 

A. It's strictly related to the medical thing that 
is wrong rather than the industrial disab1l1ty per se. 

o. And do you base your ratings strictly on the A.M.A. 
Guides or do you take into account factors other 
than those? 

A. I guess I don't really strictly follow any 
guide. I particularly do not follow the A.M.A. 
Guide. 

Q. Okay. 

A. And I tend to follow more the American Academy 
of Orthopedic Surgeons Guide. 

Q. And to flesh out the question a little more or 
be more specific, do subJect1ve types of 1nfocmation 
related to you play a part 1n the ratings you give 
such as how a patient feels on a certa1n day and so 
on? 

A. The subjective description of how the patient 
is feeling on various days when it's consistent 
with other ObJective findings and my Kno~ledge of 
the natural history of the course of various 
diseases would l1~ely play a role. 

• 
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o. And l1kew1se, when you are >ttempt1ng to make a 
d~term1nat1on as to whether a causal connection 
exists, do you necessarily have to work with the 
information that's made available to you? 

A. ,;ell, in determining causation 1 rely usually 
virtually 3 hundred percent on the suOJect1ve 
clinical history because if I find a patient with a 
ruptured disc I can't date that ruptured disc. It 
could be two days old or twenty years old, and 
there would be no way for me to tell. 

J. Right. 

A. Other than by the clinical history. 

J. You have here the history of ~r. Conrad as it 
pert>ins to treatment and examination in the 
Univ~rs1ty Hosp1t~ls, correct, way back d3t1ng to 
when he was first seen at some e>rly age? 

A. That's correct. 

). Were you ever or have you ever up to this time 
been given information about examinations and 
treatments of ~r. Conrad by other physicians except 
possibly those who may have referred him to the 
University Hospitals? 

A. Nell, the only information that I'm aware of is 
rel3ted to those physic,ans who referred him to me. 
(Depo. p. lJ-15) 

Q. And if I understand your previous testimony, 
your opinion as to the c~usal connection of this 
disability to the snow shoveling is oased upon the 
fact that that is the only event that he related to 
you, correct? 

A. ~ell, it's related not only the only event he 
related to me, but it was his perception that that 
was the only significant event which could attribute 
to his pain whereas he felt that he w,s doing 
relatively well until the time he was shoveling 
this snow, and that when he had the onset of pain 
the only thing he could think of that may have 
caused this increased pain was the shoveling of the 
snow. 

Q. And that --

A. And so 1t not only is the only event that he 
told me about but it's also the event which he 
perceived was the cause of the event. (Oepo. p. 22-23) 

o. I take it you felt he had a pretty good recovery 
from the surgery? 

A. I felt that he had a, I guess, pretty good 
recovery from the surgery. 

J. And would be capable of lifting a1r-cond1t1oners 
and water softener salt and floor buffing machines? 

A. I felt that he qould be ca~able of doing that, 
yeah. 

Q. Okay, and that, of course, would have taken 
into account not only the event described to you 
from January of '82 but also the preexisting 
condition of Mr. Conrad's back, which he, of 
course, will always have: correct? 

A. That 1s correct. (Oepo. p. 25-26) 

or. Lehmann 
January, 1982. 
following: 

related that he had treated claimant prior to 
His description of that treatment included the 

0- Mr. Conrad indicated in his deposition that you 
had examined and to some extent treated him for a 
tractor power takeoff injury 1n 1977 and then a 
wall falling inJury 1n 1978. 01d you personally 
participate in that? 

A. In his treatment? Yes, I did. 

0- Old those incidents, based on the information 
made available to you, result in total and complete 
disability of Mr. Conrad for a time and then 
partial disability for a later time? 

A. Yes, they did. 

o. And did you continue to treat Hr. Conrad after 
those incidents on a somewhat regular basis or at 
any rate examine him? 

A. Yes, I did. 

Q. And what was the time interval that you were 
seeing him? 

A. Well, the f1,st time I saw him was March 9th, 
1979. Previously at the University Hospitals he'd 
been seen by or. Hickelson, H-i-c-k-e-1-s-o-n 
[spelling), and I saw him on March 9th, '79, May 

4th, 1979, February 22nd, 1980, March 5th, 1981. 

0- Your first exam was the March 9, is that what 

A. Hy first e xam was March 9, 1979. 

0- All right, and 1n that examination did you -
well, can you tell whether that examination con
firmed the previous compression fracture to the 
fifth lumbar vertebra 1n the X-rays? 

A. Well, I don't recall, and 1n using my notes 
from March 9, 1979 I didn't make a reference to 
that. As I review the films here today, specifically 
as I review a film from September the 19th, 1978 I 
don't see evidence of a compression fracture of LS. 
On February 22nd, 1980 he does, however, exhibit 
some deformity of the fifth lumbar vertebra 1ndicating 
possible previous fracture of that area. 

0- Off the record or on --

MR. HOPPMAN: On. 

o. What was that date? 

A. On September 19th, 1978 was the first examination 
where there didn't appear to be a compression 
fracture of the vertebra, and on February the 22nd, 
1980 there's some deformity of the body of LS 
suggesting that he may have had a compression 
fracture. 

o. I guess what made me think of it was the entry 
in the 3/1979 dictation 1n April 1978 he was caught 
in a power takeoff and subsequently sustained an 
injury to the fifth lumbar vertebra, apparently had 
a compression-type of fracture? 

A. Right. That was in the clinical history. 

J. Right. At any rate, he does have evidence of 
some changes of the fifth lumbar vertebra, which 
would be clinically and radiographically consistent 
with his clinical history of the fracture of the 
fifth lumbar vertebra. 

And following that visit -- well, actually on 
the February 22nd, 1980 visit? 

A. Right. 

o. rhe d1ctat1on indicated the patient's main 
reason foe this clinic visit was for reevaluation 
to return to work. rhe patient is a former farmer 
and has been doing odd jobs over the past year. 
(Depo. p. 15-17) 

o. Okay. Then on March 5, 1981 he returned for 
degenerative -- pardon me, having been -- and the 
entry indicates, does it not, he'd been followed 
since 1978 for degenerative disc disease of L3-4, 
L4-S, and LS-Sl with vacuum disc at L4-5 and 
spondylolisthesis grade l, 3, and 4 in the degen
erative areas? 

A. That ' s what tho Qnt~y £ays, yes. Yes, hP had 
been followed through 1978 for degeneration of the 
disc. 

0- Can you describe --

A. He didn't actually have spondylolisthesis grade 
1, 3, and 4, so that's an error in the record. Re 
did have definite signs of degeneration of the disc 
at L3-4, L4-S, L5-Sl. 

o. And continuing with the entry, he developed low 
back pain with radiation on the right leg 1n the L4 
region? 

A. That's correct. (Oepo. p. 18-19) 

or. Lehmann could not recall whether or not he gave claimant 
a lifting restriction but stated that a 25 pound restriction 
would not be unusual or inappropriate. 

Claimant's exhibit 2 consists of approx1mately 122 pages of 
medical records and reports. The first 92 pages are records 
from Burlington Medical Center. On the 5th page of such records 
it is noted the history which relates two to three weeks of pain 
in the right buttock, thigh, posterior lateral calf down to the 
heel and lateral side of the foot which came on following 
scooping snow and which had become increasingly severe. The 
examination, reported at page 6, notes positive straight leg 
raising at 75 degrees on the right and an impression of a 
herniated nucleus pulposus. 

The 25th page is the report of a myelogram taken February 
17, 1982 which reads 1n part: 

extrinsic pressure defects nearly occlude the 
spinal canal at the L3-4 and L4-5 levels anteriorly 
as well as to the right and left. In addition 
there 1s a large extradural pressure effects at the 
LS-Sl level on the right .... 

IMP: 

Large extradural lesions at LJ-4 and L4-S and L4-5 
and LS-Sl as described. 

Also included as part of exhibit 2 are t wo sets of reports 
and records from the University of Iowa Hospitals. Of particular 
interest is the report from or. Lehmann addressed to Ray W. Card, 
dated May 27, 1982 which appears at the 4th and 5th pages of the 
second set of reports. The findings and opinions related in the 
report are consistent with the deposition. 

Claimant's exhibit J consists of medical records and reports 
which duplicate those already 1n the record as part of exh1b1t 2. 

Claimant's exhibit 4 consists of records from Orthopaedic 
and Reconstruct1ve Surgery Associates, P.C., dated Maren 28, 
1983. Although no signature appears, it appears to be a report 
from Duane K. Nelson, H.D. On the 2n4.._fa9e claimant's permanent 
1mpa1rment is rated at 10 percent of fne whole man. The history 
related 1n the report is cons istent with that related by claimant 
at hearing and refers to the incident as an industrial injury. 

Exhibit 5 is a calendar which shows claimant to have been 
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sick for part of the day on January 13, 1981, all day on January 
14 and part of the day on January 16, 1981. It also reflects 
claimant being off work on March 5 and July 13, 1981 with the 
notation of "Iowa City• and on July 10 and July 14, 1981 with 
the notation of •cattle shed". The balance of the report lists 
times and miles which were described by claimant in his testimony 
as his record of his days and hours of work and the travel 
between the two schools at which he worked. 

Exhibit 6 is a copy of a letter dated May 24, 1982 from 
Marquette School, Inc. signed by Daniel J. Kieler which indicates 
that claimant has been discharged from his position due to 
physical inability to perform all the duties required. 

Defendants' exhibits A through G consist ot various medical 
records affecting claimant commencing in 1978. The records show 
claimant to have had preexisting degenerative arthritis in his 
lumbar and cervical spine. 

Defendants' exhibits H through Oare physicians' reports, 
statements, letters and general correspondence dealing with 
disability claims previously filed by claimant arising from his 
previous back problems. The exhibits confirm periods of disa
bility following a tractor accident on March 18, 1978, being 
struck by the wall of a building on November 9, 1978 and an 
undescribed farm accident which occurred March 23, 1977. 

Exhibit P is the deposition of ~illiam H. ~hitley, 0. 0 ., 
taken November 18, 1983. Dr. Whitley related treating claimant 
for circumstances unrelated to his back prior to January 11, 
1982. Or. Whitley was presented with a hypothetical question 
~oncerning claimant, which question related claimant's prior 
injuries and preexisting degenerative disc disease to which he 
replied: 

A. Well, I think the possibility of a herniated 
disc can occur any time there is a basis for it; 
but I have no basis to support, you know, a pro
fessional opinion that any of those could cause it, 
you know. Like I said, anything can cause a 
herniated disc with the appropriate, you know, 
s1tuat1on. 

o. (By Mr. Hardy) Let me then ask you--

A. You know, herniated disc normally is not 
something that Just happens overnight. You know, 
it's a succession of degenerative changes over a 
period of time until such time as the wall of the 
disc is weakened to the point that it begins to 
bulge and e xert pressure on that spinal nerve root. 

It is not like the thing just pops out of 
there and all of a sudden one day you have a 
herniated disc. 

Q. Right. Let me ask with respect to some other 
possible causes, and you please feel free to 
comment on them as you feel appropriate: 

Fix ing fences: digging up septic tanks: moving 
pianos; carpentry work and cleaning ceilings: 
tearing down old buildings; Can any of those 
activities cause a--

A. They can't cause it. They can contribute to 
it; or if the situation was as--if all the factors 
were present, then perhaps it could cause it. But 
any of them, you know, just one thing-- What you're 
asking me to do is isolate one thing and say that 
caused a herniated disc, and I can't do that. t 
don't have the facts at my disposal here to give 
you that information. 

Q. Given the understanding that you've explained 
to us that a herniation doesn't occur overnight and 
it 1s a gradual process-- Well, let me just ask 
this: 

Is it an accurate layman's understanding to 
ask whether a herniation requires the tendency or 
the predisposition to be there before the event 
that contributes? 

A. Well, the herniation of an intervertebral disc 
is a series of events. It is a series of insults, 
a weakening and degeneration of fiber cartilage in 
the disc, and the bottom line is normally one or a 
series of events that brings about some of the 
symptoms. It's not Just--just not like you cut 
your finger. tt is a series of events of degener
ation that it occurs, many events of improper use 
of the back. It can be a series in the manner in 
which a man earns his living. Obviously, you're 
not going to have a herniated disc as opposed to a 
guy out there hauling rock all day. 

Q. Right. Did you indicate that you've received a 
■ailing from some other doctor indicating an 
episode w1th snow shoveling in early 1982? 

A. Yes. t received a consultation report from a 
doctor. 

O. Let me ask , Do you have an opinion to a reason
able degree of medical certainty as to whether the 
events that I have related to you in series, 
including digginef up septic tanks, are medically 
equally probable contributing factors to the 
herniation of a disc as an episode of shoveling 
snow as described in this February 4 document? 

A. I guess any of them could precipitate the 
sy,optoms. 

o. Okay. Do l take that answer to be affirmative 
then? 

A. t would say Yeah, anything you name1, given the 
appropr1ate circumstances, could bring about 

symptoms if a man has a herniated disc or the 
potential for a hern1ated disc. (Depo. p. 9-11) 

Exhibit O is 17 pages of copies of checks which appear to 
show 103 weeks o( payments to claimant from the defendants at 
the rate of $157.97 per week, the same having been paid bi
weekly. Although the last check relates 102 weeks of payments, 
examination of the exhibit shows that 103 were actually paid. 
This amount totals the sum of $16,270.91 and covers the period 
from February 2, 1982 through January 26, 1984 inclusive. 

Exhibit R appears to be the employer's copy of checks issued 
in payment of claimant's medical expenses. His actual expenses 
were not admitted into evidence and no comparison can be made. 

Exhibit S is a notice to claimant dated January 26, 1984 
which informs him that his weekly benefits will be terminated 
effective immediately following the payment which will come due 
March 19, 1984. 

Exhibit U are records of two previous instances when claimant 
received compensation benefits, the first for an in)ury of 
October 13, 1969 for which he was paid $22.84. The second 
relates to an inJury of November 25, 1969 for which he was paid 
$40 . 00 Both relate to his back. 

Exhibits V and~ are a brief contract which designates 
claimant to have been an independent contractor and a first 
report of injury for an accident which occurred November 16, 
1978 when the wall of a building fell on claimant. 

Exhibit Xis a medical report dated January 3, 1979. It 
notes pain radiating into the leg. It notes limited motion in 
the lumbar spine, a negative straight leg raising test, negative 
Patrick's test and normal ankle jerks. 

APPLICABLE LAl'I 

' N, c!'leries, 
the 

The supreme court of Iowa in Alm~uist v. Shenandoah 
218 Iowa 724, 731-32, 254 N.W. 35 , 3 (l934), discussed 
1etinition of personal injury in workers' compensation 
follows: 

cases as 

~hile a personal injury does not include an oc
cupational disease under the Workmen's Compensation 
Act, yet an injury to the health may be a personal 
inJury. (Citations omitted.} Likewise a personal 
inJury includes a disease resulting from an injury •... 
The result of changes in the human body incident to 
the general processes of nature do not amount to a 
personal injury. This must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work. Such 
result of those natur,l changes does not constitute 
a personal injury even though the same brings about 
impairment of health or the total or partial 
incapacity of the functions of the human body. 

A personal inJury, contemplated by the Workmen"s 
Compensation Law, obviously means an injury to the 
body, the impairment of health, or a disease, not 
excluded by the act, which comes about, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
(Citations omitted.) The injury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, 1njuces, interrupts, or 
destroys some function of the body, or otherwise 
1amages or injures a part or all of the body. 

An employer takes an employee subject to any active or 
dormant health i~pairments, and a work connected 1nJury which 
more than slightly aggravates the condition is considered to be 
a personal injury. Zieler v. United States G sum Co., 252 
Iowa 613, 620, 106 N.W. 960), an cases c te . 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of .January 11, 1982 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Bo1~s, 236 Iowa 296, 18 N.W. 2d 607 (1945). A 
possibility is insu icient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). Th~ question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert ~edical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
l!.!!.!,!, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched in definite, positive or unequivocal language 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, in whole or in 
part, by the trier of fact . .!.!!.• at 907. Purther, the weight to 
be given to such an opinion is for the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N.W.2d 128 (1967). 

The employment activity must be a proximate cause of claimant's 
disability, but it need not be the only cause. Armstrony Tire, 
Rubber Co. v. Kubli, Iowa Appl, 312 N.W.2d 60 (Iowa 1981 • 

When an aggravation occurs in the performance of an employer's 
work and a causal connection is established, claimant may 
recover to the extent of the impairment. Ziegler, 252 Iowa 613, 
620, 106 N.W.2d 591, 595 (1960). 

An employee is not entitled to recover for the results of a 
preexisting inJury or disease but can recover for an aggravation 
thereof which resulted i n the disability found to exist. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 
(1963); Yea Firestone Tire, Rubber Co., 253 Iowa 369, 
112 N.W. ); z eg er, 252 Iowa 13, 106 N.W.2d 591 

; 

• 
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(1960). See also Barz v. Oler, 257 lowa 508, 133 N.W.2d 704 
(1965); Almquist, 218 Iowa 724, 254 N.W. 35 (1934). 

As claimant has an irapairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined 1n Diederich v. Tri-City Railwa¥ co., 219 Iowa 587, 
593, 258 N.W. 899, 902 (1935) as follows: It is therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed 1n the terms of 
p~rcentages of the total physical ,nJ mental ability of a normal 
man.• 

The opinion of the supreme court 1n Olson, 255 Iowa 1112, 
1121, 125 N.W.2d 251, 257 11963) cited with approval a decision 
of the industrial commissioner for the following proposition: 

D1sab1lity • • • as defined by the Compensation Act 
means industrial disability, although functional 
disability is an element to be considered . . . In 
determining 1ndustr1al disab1l1ty, consideration 
may be given to the injured e,11ployee's age, education, 
qualifications, experience and his inability, 
because of the inJury, to engage in employment for 
which he is fitted. • • • • 

Functional disability is an element to be considered in 
determining industrial d1sab1l1ty which 1s the reduction of 
earning capacity, but cons1derat1on must also be given to the 
inJured employee's age, education, qual1ficat1ons, experience 
and inability to engage in employment for which he is fitted. 
Olson, 255 Iowa 1112, 1121, 125 N.W.2d 251, 257 (1963). 

In Parr v. Nash Finch Co., (Appeal decision, October 31, 
1980) the Industrial Commissioner, 1fter analyzing the decisions 
of Mcspadden v. Big Ben Coal Co,, 288 N.~.2d 181 (Iowa 1980) and 
Blacksmith v. All-American, Inc., 290 N.,!. 2d 348 ( Iowa 1980), 
stated: 

Although the court stated that they were looking 
for the reduction 1n earning capacity 1t 1s un
deniable that it was the "loss of earnings" caused 
by the job transfer for reasons <Plated to the 
inJury that the court was indicating 1u~t1f1ed a 
finding of •industrial d1sab1l1ty.• Therefore, 1f 
a worker is placed in a position by his employer 
after an inJury to the bOdy as a whole and because 
of the injury which results in an actual reduction 
in earning, it would appear this would justify an 
award of industrial d1sabil1ty. This would appear 
to be so even if the worker's "capacity" to earn 
has not been diminished. 

For example, a defendant employee's refusal to give any sort 
of work to a claimant after he suffers his affliction may 
justify an award of disability. Mcspadden, 288 N.W.2d 181 (Iowa 
1980). 

S1m1larly, a claimant's inab1l1ty to find other suitable 
work after making bona fide efforts to find such work may 
indicate that relief would be granted. McSpadden, 288 ~.W.2d 
181 (Iowa 1980). 

A memorandum of agreement conclusively establishes an 
employer-employee relationship and the occurrence of an injury 
arising out of and 1n the course of employment. Trenhl1le v. 
Quaker Oats Co., 228 Iowa 711, 292 N.W. 799 (1940), Fickbohm v. 
Ryal Miller Co., 228 Iowa 919, 292 N.W. 801 (1940). It docs not 
establish the nature or extent of disab1l1ty. Freeman v. Luppes 
Transport Company, Inc., 227 N.W.2d 143 (1975). It cannot be 
set aside by this agency. Whitters , Sons, Inc. v. Karr, 180 N.H.2d 
444 C 970). 

ANALYSIS 

In their brief, defendants raised the issue of whether or 
not claimant sustained an injury arising out of and 1n the 
course of his employment on January 11, 1982. Their position is 
consistent with the answer to claimant's petition ~h1ch was 
filed in this case but It was not ident1f1ed as a disputed issue 
at or prior to the time of hearing. It will, however, be 
addressed in this decision. The evidence 1n the case reflects 
that defendants have paid weekly benefits to claimant from 
February 2, 1982 well into calendar year 1984. The agency file 
in this proceeding contains a Poem 2A filed March 1, 1982 which 
states that it is a notice of voluntary payment pursuant to Iowa 
Code section 86.20. The file does not reflect an application to 
extend voluntary payments beyond 90 days. The file reflects a 
Form 2 filed July 19, 1982 which indicates that it 1s a memorandum 
of agreement pursuant to towa Code section 86.13. The only 
denial of l1abil1ty which has been filed by defendants is found 
in the answer to claimant's petition filed as a result of this 
contested case proceeding. Defendants continued to pay weekly 
benefits beyond the 90 days authorized by Iowa Code section 86.20 
before such code section was repealed effective July 1, 1982 and 
thereafter filed a memorandum of agreement. There 1s no indication 
that the st1tutory changes were to be applied retroactively. It 
is not necessary to determine if the procedures in effect at the 
time of injury control the processing of the entire case or only 
those payments which were paid prior to July I, 1982. The fact 
remains that more than 90 days of weekly compensation was paid 
and that upon reach1n9 90 days of payments without requesting an 
extension, defendants ~ere required by statute to file either a 
denial of liability or a memorandum of agreement. Where that 
duty had been imposed but not satisfied, the statutory change of 
July 1, 1982 did not act to release or absolve defendants from 
that duty which had previously arisen. Defendants chosP. to file 
a memorandum of agr eerr,ent wl\ich conclusively establishes the 
existence of the employer-P.mployee relationship and the occurrence 
of a work related Injury on the date ln ~ucstion. Accordingly, 
whether or not claimant sustained an lnJury arising out of and 
1n the course of his employment on January 11, 1982 Is not a 
pro~er issue 1n this proceeding and this case 1s properly 
entitled as a review-rP.open1ng proceeding. Resolution of this 
Issue does not, however, establish the nature of the injury nor 
whether such Injury resulted in disability. 

Determination ot whether defendants have liability in th1s 
proceeding hinges upon cld1mant's credibility. A review of all 
the medical exhibits In this case clearly establishes that 
claimant had preexisting back difficulties. He denied having 

memory of certain occurrences and dates which were established 
by the medical reports but 3enerally did not dispute anything 
that was shown in the reports. The history portion of the 
reports dealing with the alleged injury of January 11, 1982 
generally refer to scooping snow rather than slipping while 
scooping snow. Claimant testified that he related the slipping 
when he gave the history and that he also related that he had 
been shcveling for several days. He felt that if the records 
made no reference to slipping, that they simply omitted it. In 
light of the nature of claimant's complaints to the medical 
pr,ct1tioners, 0~1ssi?n of an incident of slipping without 
falling during several days of shoveling snow would not be 
inconceivable. Part of claimant's exh1b1t 4 consists of recorjs 
from Orthopaedic and Reconstruct1ve Sur3ery Associates, p.c. 
The second page, which 1s dated February 4, 1982, contains the 
st1tement, "he does not recall having prior sciatica such as 
this.• The third pa;e contains the statement, "he reports that 
he has chronic backache, but never has had this type of leg pain 
before.• The statements do not necessarily constitute a denial 
of previous rad1at1ng pain. They could as easily refer to a 
heightened severity of pain which had not previously been 
experienced. 

Exhibits AA and BB are photographs which Dan Kieler testified 
show claimant on the ladder 1n the corner of the building. ~hen 
confronted with the photographs, claimant replied that he did 
not know if he was shown in those photographs. When shown 
exhibits CC and DD claimant denied that the person on the 
tractor was him and stated that 1t was Robert Stookec. He 
admitted that exhibit CC showed the stump of the tree he had cut 
down. Claimant's testimony concerning these matters ~as ;1ven 
prior to the testimony of Dan Kieler. None of the photo;raphs 
provide sufficient detail to independently determine whether or 
not the person shown is actually claimant or even if the person 
shown in AA and 89 is the same person as the one shown 1n CC and 
DD. Claimant testified that when doing tear downs he generally 
worked by himself and did not hire others but that his brother 
sometimes helped. He ,lso testified that he attempted to tear 
down one house after the inJury in question but that he was 
unable to do so because he could not pull nails or use a crowbar. 
If claimant had, in fact, commenced the tear down of a house, he 
probably incurred some obl1gat1on to complete it. Exhibits AA 
and BB show one and two other 1ndiv1duals respectively. Claimant 
did not deny that he was in those photographs. No testimony was 
taken regarding how or 1f the bu1ld1ng 1n ~uestion was sub
sequently razed. If claimant co~~enced the tear down, he 
probably incurred an obligation to complete 1t. If he was 
unable to do so himself, it would have been necessary for him to 
find someone else to do 1t. 

Kieler testified that claimant was us1n1 a cha1ns,w and this 
would b~ cons13tent with claim~nt's test1~0ny of us1n9 a chainsaw 
to cut down and trim the trees by the bank. It is concluded 
that claimant 1s shown 1n the photographs AA and BB. It 1s not 
possibly, however, to determine the exact nature of his act1v1t1es 
at that ti~e or whether this was an ongoing course of conduct 
rather than an isolated 1nc1dent. 

Cld1mont's compl~lnts were corrobor3ted by the surgical 
f1nd1n9s which resulted in laminotom,es at the L5-Sl disc space 
and also the L4-L5 space. The edema and discoloration of the Sl 
nerve root and the protrusion of the fifth lumb•r vertebra into 
the LS nerve root provide ample corroboration. Such would be 
expected to cause a level of discomfort which an individual 
would not endure indefinitely without seeking medical care. 
Exhibit 5 shows a number of act1vit1es which would require 
substantial physical exertion being performed over an extended 
period of time prior to January 11, 1982, but none appear after 
that time. 

Even though there are matters in the record which raise a 
possible ~uest1on concerning claimlnt's cred1b1lity, his testimony 
at hearing 1s found to be credible and 1s accepted. It 1s found 
that claimant's 1n1ury occurred as he testified. 

or. Whitley related that it was possible that shoveling snow 
could bring about symptons of a herniated disc 1n a person who 
has th ootent1al for such. or. Lehmann found the herniated 
disc to be related to the 1nc1dent described by claimant. The 
reports of Or. N~lson do not contradict the findings of Dr. 
Lehmann. Admittedly, his op1n1on relies upon «h1t was related 
to him by claimant. Claimant has previously been found to be 
credible and the history given to Or. Lehmann is consistent ~,th 
that given to other physicians and the descr1pt1on of the events 
presented by cla1m1nt at heuing. The opinion of or. Lehmann, 
which finds claimant's herniated disc to be a result of th~ 
shoveling ~nd sl1pp1ng incident at his place of enployment, 1s 
adopted. 

Des. N~lson and Lehmann express the op1n1on claimant sustained 
a 10 percent permanent partial impairment of the body as a whole 
as a result of the injury 1n question. Their op1n1ons ,re 
uncontradicted and are adopted. Based upon the surgeries 
involved and the sur~1cal findings, 1t would appear that cl,,mant's 
overall physical impairment nay be greater than 10 percent if 
preexisting impairment arising from other sources 1s considered. 
While c laimant has been found to have suffered• 10 percent 
permanent partial 1npa1rment as a result of the inJucy in 
question, It Jppcars very likely that he has additional un-
related permanent functional impairment. 

Prior to the in1ucy, claimant was employable. since the 
injury, his employer has found him to b~ unable to continue at 
his old position. 

Cla,mant 1s a man of di~0 rse experience and background. 
Larry Menke felt that claimant was an energPt1c worker and that 
he would make a good supervisor. The evidence 1n the caGe 
indicates claimant ,swell motivated 1nd attempts to perform 
gainful activity. The evidence also clearly shows, however, 
that claimant's s1gn1f1cant functional impairment does limit his 
ab1l1ty to perform act1vit1es which place stress upon his lumbar 
spine. The problems related to buffing floors at the nursing 
homes ~re illustrative of the nature of claimant's physical 
lim1tat1ons . He 1s able to perform moderate physical labor but 
the extent and dur~t,on of such must be quite limited or claimant 
subsequently suffers. ,.. 

Claimant 1s at an age where retraining 1s feasible. Observat1on 
of him at hearing gives no indication that his Intelligence ~ay 
be below normal limits. 
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With a moderate amount of training claimant could become 
gainfully employed in a supervisory or other position that does 
not require continued or extended physical activity. Such 
positions could include supervision at an implement dealership, 
supervision of building construction, farm management, counter 
sales at a lumbar yard, feed store, farm implement dealership or 
one of many other businesses where his diverse background would 
enable him to function prof1ci~ntly. 

Claimant ~as somewhat impaired prior to the injury of 
January 11, 1982. It appears that his back was in such a 
~ondition that it caused him frequent problems. He was seeing 
Or. Lehmann for chronic back pain, he wore an elastic corset or 
belt on occasion, he performed exercises on a regular basis and 
he avoided certain activity in order to avoid pain. 

In 1983 claimant earned a little over $2,000.00. In 1981 
the stipulated rate of compensation indicates that he would have 
eacn~d approximately $269.00 per week which computes to approxi
~ately $13,SOO.OO per year. The types of work for which claimant 
1s still suited ace limited 1n availability and the rate of 
earning at those positions could vary from minimum wage to 
perhaps greater than what he had earned with the school. He 
vil1 be forced to seek a position which is at or near the entry 
• evel for whatever line of work he may subsequently enter. His 
physical lim1tat1ons clearly prohibit him engaging 1n the kind 
of worK wnich he has previously performed. He has no demonstrated 
skills for communication, math or business administration. It 
is lpparent that he does possess a high degree of disability 
from an industrial standpoint. Claimant's industrial disability 
which can be related to this aggravation of his preexisting 
condition is 2S percent. His recovery is l1m1ted to the extent 
of the aggravation. 

No evidence was introduced concerning the amount of claimant's 
medical expenses, travel expenses or costs of this proceeding 
and no ruling can be made thereon. 

FINDINGS OF FACT 

l. Claimant is a 46 year old single male with no dependents. 

2. Claimant has work experience in the areas of carpentry, 
farm implement mechanics, plumbing, electrical wiring, building 
construction and demolition and general farming operations. 

3. Claimant has some demonstrated supervisory skill but 
has no demonstrated communication, bookkeeping or business 
management skills. 

4. Claimant is well motivated. 

5. Claimant's testimony in this proceeding was credible. 

6. On January 11, 1982 claimant was an employee of Marquette 
School, Inc. 

7. On January 11, 1982, while scooping snow, claimant 
slipped but caught himself without falling and experienced 
immediate pain in his lower back. 

8. The incident of slipping while shoveling resulted in an 
injury consisting of an aggravation of claimant's preexisting 
disc degeneration. 

9. The inJury claimant sustained was significantly improved 
by surgery which consisted of a laminotomy at L5-Sl on the right 
with d1sectomy and laminotomy bilaterally with excision of 
innerspinous ligament at L4-5. 

10. Claimant's surgery had a good result. 

ll. Claimant has a 10 percent permanent partial functional 
Impairment as a result of the injury of January 11, 1982. 

12. Claimant had preexisting functional impairment in an 
undetermined amount prior to January 11, 1982. 

13. Claimant remains able to perform light or moderate 
lifting and labor on an intermittent basis. 

14. Claimant is unable to perform activities such as 
continued standing, continued sitting, repeated bending, or 
other activities which place stress upon his lumbar spine 
without experiencing the onset of significant discomfort. 

15. Claimant's physical limitations render him incapable of 
continued gainful employment in any occupation in which he was 
previously engaged. 

16. Claimant has no demonstrated work skills which would 
make him immediately employable at an earning level which could 
reasonably be anticipated to equal that which he enjoyed while 
working with Marquette School, Inc. 

17. Claimant's diverse background renders it likely that he 
will be ~ble to find an entry level position where his past 
experience and knowledge will render him capable of proficient 
performance. 

18. Claimant's employment was terminated as a result of the 
injury and he has made reasonable attempts to find other employment. 

19. No evidence regarding claimant's rate of earnings 
having been introduced the stipulated compensation rate of $157.97 
is adopted as correct. 

20. Claimant's healing period commenced January 30, 1982 
and extended through March 28, 1983, a period of 60 2/7 weeks. 

21. Defendants have paid medical expenses incurred by 
claimant with regard to this injury but it cannot be ascertained 
if all related medical expenses have been submitted or paid. 

22. Defendants have paid claimant $16,270.91 in healing 
period benefits effective January 26, 1984 and are entitled to 
credit for the same and for any payments made subsequent to 
hearing but prior to the entry of the decision in this case. 

CONCLUSIONS OF LAW 

This agency has Jurisdiction of the subject matter of this 
proceeding and 1ts parties. 

Claimant sustained an injury on January 11, 1982 arising out 
of and in the course of his employment with Marquette School, 
Inc. 

Claimant has sustained a permanent partial industrial 
disability of 25 percent of the body as a whole as a result of 
that lO)Ury. 

ORDER 

IT IS THEREFORE ORDERED that defendants pay claimant sixty 
and two-sevenths (60 2/7) weeks of compensation for healing 
period at the rate of one hundred fifty-seven and 97/100 dollars 
($1~7.97) per week commencing January 30, 1982. 

IT IS FURTHER ORDERED that defendants pay claimant one 
hundred twenty-five (125) weeks of compensation for permanent 
partial d1sabil1ty at the rate of one hundred fifty-seven and 
97/100 dollars ($157.97) per week commencing March 28, 1983. 

IT IS FURTHER ORDERED that defendants receive cr~d1t for all 
amounts previously paid . 

IT IS FURTHER ORDERED that defendants pay all past due 
amounts 1n a lump sum with interest at the rate of 10 percent 
per annum from the date each unpaid payment came due until the 
date It is actually paid pursuant to Iowa Code section 85.30. 

IT IS FURTHER ORDERED that defendants shall pay the costs of 
this action pursuant to Industrial Commissioner Rule 500-4.33. 

IT IS FURTHER ORDERED that defendants file an activity 
report within twenty (20) days from the date of this decision. 

Signed and ftled this ~hday of April, 1984. 

~ICHAEL G. TRIER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

KATHERINE L. COONEY, 

Claimant, 

vs. 

CLIFTON PRECISION, 

Employer, 

and 

AMERICAN MUTUAL LIABILITY, 

Insucance Carrier, 
De fend an ts. 

INTRODUCTION 

File No. 71234 7 

A R 8 I T R A T I O N 

D E C l S I O N 

This is a proc~eding 1n arbitration brought by Katherine 
Cooney, claimant, against Clifton Precision, employer, and 
American Mutual Liability, insurance carrier, defendants, to 
recover benP.fits under the Iowa Workers' Compensation Act for an 
alleged inJury of July 21, 1982. It came on for hearing on 
October 14, 1983 at the Bicentennial Building in Davenport, Iowa. 
It was considered fully submitted at that time. 

The industrial commissioner ' s file shows a first report of 
injury received September 7, 1982. A denial of the claim was 
received on September 27, 1982. 

At the time of hearing the parties stipulated to a rate of 
$202.93 in the event of an award and that the proper time off 
work was from September 8, 1982 to October 18, 1982. 

The record in this matter consists of the testimony of 
claimant, Robin Kroloff, Dale Fangman and Hartin Hiller; claimant's 
exhibit l, information on an encoding altimeter; claimant's 
exhibit 2, a diagram of the secs Unit, claimant's exhibit 3, a 
letter from Thomae J. Stoffel, M.D.; claimant's exhibit 4, a 
first report of injury, claimant's e xhibits, various records 
relating to claimant's hospital admission of April 20, 19811 
claimant's exhibit 6, a CT scan of the lungs taken Hay 1S, 19811 
claimant's e xhibit 6A, discharge instructions dated Hay 11, 
19811 claimant's exhibit 7, a CT scan of the abdomen taken June 
18, 1981; c l aimant's e xhibit 8, a CT scan of the chest and 

r, 
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abdomen done September 22, 1981: claimant's exhibit 9, treatment 
planning by Dr. Stoffel: claimant's exhibit 10, the report of an 
abdominal CT scan taken March l, 1982: claimant's exhibit 11, 
report from a chest x-ray taken March 5, 1982: claimant's 
exhibit 12, a radiation therapy summary; claimant's exhibit 13, 
a report from George River, H.D,; ~la1mant's exhibit 14, a 
report of bilateral xeromammography from August 6, 1982: claimant's 
exhibit 15, a letter from Eugene Kerns, H.D., dated September 9, 
1982: .claimant's exhibit 16, doctor's office notes: claimant's 
exhibit 17, records from a hospital admission of September 7, 
1982; claimant's exhibit 18, record of an intravenous pyelogram 
taken November 1, 1982: claimant's exhibit 19, a report from 
Barry Lake Fischer, H.D., dated April 12, 1983: defendants' 
exhibit A, a letter from Kenneth H. McKay, H.D., dated September 
10, 1982; defendants' exhibit B, a report from John A. Stoner, H.D.; 
defendants' exhibit C, a notation of payment of group health 
benefits; and defendants' exhibit D, claimant's dispensary 
record. 

ISSUES 

The issues in this matter are whether or not claimant's 
injury arose out of and in the course of her employment; whether 
or not there is a causal relationship between claimant's injury 
and her d1sab1l1ty; whether or not claimant is entitled to 
healing period and permanent partial disability benefits; and 
whether or not claimant is entitled to medical benefits under 
Iowa Code section 85.27. Defendants ask a credit under Iowa 
Code section 85.38. 

STATEMENT OP THE CASE 

Sixty-four year old single claimant testified to working for 
what is now defendant-employer since 1946 although the company 
has changed hands a number of times. Claimant recalled that 
prior to 1981 she ran a rivet through her left thumb, cut off a 
portion of her left index finger in a press, and hit her right 
shin on a cart with soreness in her leg lasting a couple of 
weeks. She lost no time off work, received no workers' compen
sation and made no workers' compensation claim. She was hos
pitalized with pneumonia and later with a polyp. 

Claimant reported that in March 1981 she commenced having 
urinary problems. She was hospitalized for the removal of a 
large mass and a complete hysterectomy. She was able to return 
to work in July and she was told not to do hard work. She had a 
five pound weight restriction. Her work entailed building front 
housings on altimeters and included putting in shafts, light 
screens, gaskets and glass. At several points in the process 
the instrument was checked for leaks. Finally it was taken to 
calibration. Claimant described the altimeter as being ten 
inches long, four and a half inches in diameter and weighing 
four to five pounds. She claimed that she was able to assemble 
altimeters ~1th no trouble from her 1nc1sion. 

Claimant testified that when she went to Dr. Kerns for her 
annual checkup 1n February or March of 1982 another tumor was 
discovered between her rectum and vagina. This time radiation 
therapy was used with claimant having 34 treatments. She was 
unable to work for a time. She agreed that on her return to 
work she was to avoid bending, stooping, heavy lifting and 
getting down on the floor. 

She went back to work in June of 1982 and was assigned to 
building BCCS units which apparently are attached to trucks and 
used to clean and recharge bottles. It was a two person Job, 
but claimant was left to learn the job alone which she was able 
to do because she could read schematics. Construction of the 
unit started with a frame to which panels were added. A blower 
motor had to be built with some wiring being done. There was 
also plumbing. Claimant, who according to the medical records, 
is six feet tall, said she was too large to crawl under the 
unit; however, she did some work lying on the floor. Other 
assembly tasks she did while standing on a box. Claimant's 
tools consisted of hammers, mallets, screwdrivers, picks and 
other hand tools. She said that she lifted 45 pound panels from 
the floor to even with her face. Although claimant was supposed 
to have help for heavy lifting, the person assigned to help was 
on vacation. She recalled having assistance with the blower on 
only three occasions. She said that she complained to a foreman 
everyday that the work was too heavy and that she complained to 
Fangman as well. 

Claimant recalled that after the first few days back at work 
she noticed the muscles across her abdominal area were hurting. 
Although she had immediate soreness, she asserted that she did 
not have the sharp pains that came later. There was a feeling 
of pulling on her incision. After her first day at work, she 
got a letter from Dr. Stoffel to set out what she could and 
could not do and had it mailed to the personnel manager. 

Soon she confided in her union chairperson. Within a couple 
of weeks after her return, there was a meeting with the personnel 
manager at which claimant said she would not do the BCCS Job. 
She tried to get the job of someone with lesser seniority, but 
the company said no. The union said they would take the matt~r 
to arbitration. 

Claimant recalled the circumstances surrounding her injury 
thusly: She was building BCCS units. She was standing on a box 
to install a gauge panel. She had the pdnel which weighed 25 
pounds without the gauges and possibly an additional 25 pounds 
with them 1n one hand and a bolt in the other. The panel 
slipped off a ledge. She attempted to catch 1t with both hands. 
The box she was standing on was unstable. She came down on the 
floor. She felt a sharp ripping pain in her abdomen and the 
umbilical drea. She continued to work. A red ballooning 
developed in the area of her inciG1or.. The b~lge changed to 
black and blue an~ grew larger. 

She had two conversations with Kroloff, but sh~ did not 
recall when they occurred or their substance. One had been a 
casual discussion; the other wa6 more substant,ve. In the 
s~cond, she told Kroloff that she thought she had a hernia which 
happened at work. Kroloff sent her to Dr. McKay by company car. 
Dr. McKay told her that her case was too complicated and recommended 
a girdle. She saw her oncologist who sent h~r to Or. Stone,, 
who recowr,ended surgery. She thought she saw Dr. Stoner who saw 
the hernid before she saw Dr. HcKay. She was hesitant to seek 

medical care because of the expense as she had to pay doctor 
bills herself because they were not covered by insurance. She 
had a breast biopsy and hernia repair. She was paid accident 
and sickness benefits which totalled around $115 weekly after 
deductions. 

When she returned to work in the fall she went back on 
altimeters. In the spring of 1983 she took on additional duties 
in the bearing room where she washes various small parts weighing 
no more than eight ounces. 

Claimant stated that she continues to see her doctors who 
watch her tumor and provide her with medication for urinary 
tract infection. She has soreness in the muscles in the area of 
her incision. She recently traveled to Rouston for consultation 
about her cancer problem. She believed that the restrictions 
given her after the hysterectomy remain in force. 

Claimant testified that she plans to retire at age 65 and 
work for a presidential candidate. 

Claimant acknowledged telling Dr. Stoner and Dr. Fischer 
that she was lifting heavy panels when the hernia occurred. She 
did not report the incident at first because she wished to make 
sure how badly she was hurt. The bulge did not appear until t wo 
or three days later. She said the company had not provided 
instructions on what to report by way of injuries 

Robin Kroloff, employee relations administrator for slightly 
more than a year, testified that claimant's medical cards are 
kept in her office. One of her duties is to man the first aid 
office for from four to eight hours. Other employees also serve 
there. A buzzer is used by employees to summon the person on 
duty. Persons working in the station have both first aid and 
CPR training. Recertification is necessary from time to time. 

Kroloff said that in August it came to her attention that 
claimant was claiming an injury. An entry of August 6, 1982 
records a doctor's appointment. On August 30, 1982 claimant 
went to Dr. McKay for examination for a possible hernia. 

Kroloff acknowledged that she might have had a casual 
conversation with claimant earlier in the summer, but she 
remembered being told by claimant that she was leaning over 
tightening bolts and screws and that the stress of leaning and 
stretching caused the hernia. She thought awareness that 
claimant was claiming a compensable inJury might have come from 
a discussion which took place at a meeting with the union and 
that might have led to claimant's being asked to come 1n. 

The witness said that when the letter recording restrictions 
was received by the corrpany, the restrictions were reported to 
the area supervisor. After the July shutdown she checked with 
claimant's supervisor to see if things were all right with 
claimant and she was told they were. 

Dale Fangman, manager ot the tabr1cat1on and assembly 
division, testified that he knows claimant and has worked with 
her for 31 years. He directs her supervisor and when he learned 
of her restrictions in the summer of 1982 he went over those 
limitations with her supervisor. He recalled that claimant had 
been on the second shift and was working on altimeters. When 
she came back, business was down and the altimeter )Ob was no 
longer there. Claimant was asked to switch to days and plans 
were made to train her on gear assembly. Although he did not 
actually observe her working, he understood that claimant was 
having a quality problem. After claimant had been in training 
for almost a month, people were shifted again: and claimant was 
put in the BCCS unit. When business improved, claimant went 
back to altimeters and had additional duties in pressure wash. 

Through all the changes, claimant retained the same classificat 
and the same pay. She was characterized as a good worker who 
presented no discipline problem. However, he did remember that 
when claimant was working on the BCCS unit, she felt that the 
co~pany wanted to get rid of her because of her age. 

Fangman was unable to swear to the source of his information, 
but he thought he had learned through the union that claimant 
had a hernia. He could not remember when he got that knowledge. 
He asserted that the company has to be told when an employee 
needs help as the supervisors have more than one department and 
are not on the scene at all times. 

Hartin Hiller, an assembly foreman with defendant for four 
years and claimant's direct supervisor, testified that he was 
aware of the restrictions claimant carried when she came back 
from radiation treatment. He said that one part of the blower 
assembly which claimant lifted weighed about 20 pounds. Claimant 
was to tell the lead man when she was ready to put the blower 
into the assembly. She could also tell the witness when she 
needed assistance which he recalled providing on one occasion. 
He claimed that claimant had been instructed not to lift the 
blower. He acknowledged that when the lead man was on vacation 
there was no one else to give claimant help. He estimated that 
the lifting would need to be done two to three times a week. 
His teotimony as to the ~eight of the panel with guages varied 
from claimant's. He estimated the weight at ten pounds. lnstallat1 
of the panel would be done from the floor. Hiller did not 
remember claimant's lying on the floor, but he had seen her 
working while sitting on the floor. 

He d1d not remember claimant's reporting any inJuries to him. 
He believed he first heard of claimant's claim in 1983. Hiller 
described claimant's work at the time of hearing as satisfactory. 

Materials regarding the altimeter andicate a dia~eter of 
slightly greater than three inches, a length of five and a nalf 
inches and weight of a bit more than two pounds. 

Medical records show claimant was admitted to the hospital 
on April 20, 1981 with complaints of urinary frequenc1 and lower 
left quadrant abdominal pain. On exam1nation claimant had a 
large suprapubic mass with tenderness on the left. Claimant was 
seen 1n consultation by Eugene Kerns, H.D. 

On April 23, 1981 claimant had a dilation and curettement, 
an exploratory laparatomy with a total abdominal hysterectomy 
and removal of a sarcomatous or 11omyomatous ~ass. Robert J. 
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Ritelaar, M.D., on microscopic examination of the removed tissue 
diagnosed leiomyosarcoma. Claimant was discharged on Ha y 11, 
1981 with instructions to see her physician for follow-up care. 
Ber discharge instructions included the following entries under 
activity level: "As tolerated; avoid any heavy lifting -- over 
five pounds.• 

Following her release from the hospital, claimant had a CT 
scan of her lungs which failed to demonstrate obvious mass 
lesions, masses involving the nodal areas or obvious mass 
lesions. The next month a CT scan of the abdomen was done and a 
small soft tissue density which was interpreted as representing 
either a small enlarged lymph node or a tortuous vascular 
structure was found. In September a CT scan of the abdomen was 
repeated and the chest was included as well. No abnormalities 
were found. 

Claimant sought medical care in early 1982 when she had pain 
in the pelvic region. A new mass was found. A CT scan showed a 
lobular mass in the right side of the pelvis superior to the 
bladder and an anterior bulging of the rectus sheath 1n the 
region of the linea alba which was suggestive of an incisional 
hernia. Claimant was given rad1at1on therapy. 

On June 11, 1982 Thomas J. Stoffel, H.D., wrote that cla11nant 
was instructed "not to do heavy lf1ting, bending, sitting down 
on the floor, or any heavy drilling.• 

On August 6, 1982 claimant underwent a bilateral xeromammography 
which was interpreted by A. Berkow, M.D., as showing bilateral 
arterial calcification with a large benign calcification in the 
left breast. There was a suspicious area and a biopsy was 
suggested. 

Doctor's notes dated August 25, \982 record an umbilical 
hernia which was work related. A letter from Eugene Kerns, M.D., 
states: "I saw Katherine Cooney on February 15, 1982 for 
physical examination and, at that time, noted no evidence of a 
possible hernia.• 

Kenneth 8. McKay, H.D., examined claimant on August 30, 1982. 
It was the doctor's understanding that her Job did not involve 
excessive straining or lifting. Dr. McKay reported that claimant 
had a ventral hernia at the time of her CT scan in March or 
April of 1982. Based on that information Dr. McKay d1d not feel 
c laimant's hernia was traceable to her work although "it might 
nave been aggravated by her work activities.• 

John R. Stoner, H.D., admitted claimant to the hospital on 
September 7, 1982 with a history o f noting discomfort at work 
and a mass in her anterior abdomen which was diagnosed as a 
ventral hernia with incarcerated omentum. A CT scan of the 
abdomen continued to show a pelvic mass. On September 8, 1982 
claimant had a left breast quadrantectomy and hernia repair. Dr. 
Stoner attributed the hernia to heavy lifting at the claimant's 
work. 

Claimant was e xamined by Barry Lake Fischer, H.D., on April 
6, 1983 who expressed the opinion "that this patient sustained 
an injury to her abdomen resulting in some industrial loss of 
the person as a whole due to abdominal hernia.• 

APPLICABLE LAW AND ANALYSIS 

The first issue to be determined is whether or not claimant's 
injuries arose out of and in the course of her employment. In 
order to receive compensation for an injury, an employee must 
establish the inJury arose out of and in the course of employment. 
Both conditions must exist. Crowe v. DeSoto Consolidated 
School District, 246 Iowa 402, 68 N.W.2d 63 (1955). 

In the course of relates to time, place and circumstances of 
the inJury. An injury occurs in the course of the employment 
when it 1s within a period of employment at a place where the 
employee may be performing duties and while he is fulfilling 
those duties or engaged in doing something incidental thereto. 
McClure v. Union County, 188 N.W.2d 283, 286 (Iowa 1971). 

In addition to establishing that an injury occurred in the 
course of the employment, the claimant must also establish the 
i njury arose out of her employment. An injury "arises out of• 
the employment when a causal connection between the conditions 
under which the work was performed and the resulting injury 
followed as a natural incident of the work. Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (}967). 

There is some variation in what claimant testified to and to 
what Kroloff recalled being told, but these discrepancies are 
not of such significance to defeat claimant's claim. Claimant 
returned to work after surgery with a five pound weight restriction 
and a prohibition against getting down on the floor. Although 
claimant's estimates of weight are not entirely accurate; for 
example, she estimated the weight of an altimeter at four to 
five pounds which in reality we ighs a bit more than two, Hiller, 
her foreman, testified that she was lifting over ten pounds. 
She had been instructed not to lift, but the person assigned to 
help her was on vacation and the foreman was not always available. 
Hil ler also observed that she worked on the floor. 

Medical evidence reveals a bulging in the rectus sheath in 
the region of the linea alba in a CT scan taken March 1, 1982. 
In the month prior to that time, Dr. Kerns saw no evidence of a 
possible hernia. Dr. Stoner traces claimant ' s hernia to heavy 
lifting. Dr. McKay, the company doctor, states "I cannot deny, 
however, that lt (the hernial might wel l have been aggravated by 
her wor k activities.• Dr. Mc Kay thought claimant did not do 
e xcessive straining or lifting. 

While a claimant is not entitled to compensation for the 
results o( a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. John 
.Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756 (1956). 
It the claimant had a preexisting condition or disability that 
is aggravated, accelerated, worsened or lighted up so that it 
results in disability, claimant is entitled to recover. Nicks v. 
Davenport Produce Co., 254 Io"a 130,115 N.W. 2<1 812 (1962). 
~hen an aggravation occurs in the performance of an employer's 
wor k and a causal connection is established, claimant may 

recover to the extent of the impairment. Ziegler v. United 
States Gypsum Co., 252 Iowa 613, 620, 106 N. W.2d 591 ( l960 ). 

Expert testimony coupled with non-expert testimony is 
sufficient to sustain an award but does not compel one for " lilt 
is for the finder of fact to determine the ultimate probative 
value of all the evidence.• Giere v. Aase Haugen Homes, Inc., 
259 Iowa 1065, 1072-73, 146 N.W.2d §II (1966). 

Claimant's testimony coupled with that of the medical 
experts carries claimant's burden. She was not suppos~d to lift 
in excess of five pounds or to work on the floor. She did both 
and obviously put some strain on her incision. A bulging was 
seen in the CT scan but it was not until claimant's strain at 
work that the bulging became significant and required repair. 

The claimant has the burden of proving by a preponderance o f 
the evidence that the injury of July 21, 1982 is causally 
related to the disability on which she now bases her claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (19 45). A 
possibili t y is insuffi cient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question of causal connection 1s essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d l67 (1960). 

Claimant has not sustained her burden of showing her hernia 
has resulted in disability beyond a temporary one. The only 
medical evidence which is supportive comes from the examining 
physician who concludes that claimant has •some industrial loss 
of the person as a whole. • Be assesses no f unctional impairment 
and his assignment of industrial loss invades the province of 
the industrial commissioner. 

Cla imant will not be awarded healing period or permanent 
partial disability, but she is entitled to temporary total 
disability benefits for her time off related to the hernia 
injury. 

No medical expenses pursuant to Iowa Code section 85.27 were 
presented. None will be awarded. 

Defendants have requested a credit pursuant to Iowa Code 
section 85.38. A credit of $677.01 wil l be allowed. 

FINDINGS OF FACT 

WBE REPORE, IT IS POUND: 

That claimant is 64 years of age. 

That claimant's work experience has been exclusively with 
defendant employer. 

Tha t claimant injured her left thumb, left index finger, and 
right shin in work related incidents prior to July 21, 1982. 

That on April 23, 1981 cla imant underwent a dilation and curettement 
an exploratory laparotomy, an abdominal hysterectomy and removal 
of a sartomatous or liomyomatous mass. 

That after surgery claimant carried a five pound weight 
limitation. 

That claimant returned to work building altimeters. 

That claimant had no trouble from her incision when she was 
building altimeters. 

That claimant had a new mass in early 1982 which was treated 
with radiation therapy. 

That claimant was instructed not to do heavy lifting, 
bending, sitting down on the floor or drilling. 

That claimant was assigned to building BCCS units when she 
return~d to work. 

That claimant was supposed to ask for and to have help wi th 
heavy lifting. 

That claimant noticed discomfort in her abdominal area on 
this job. 

That claimant experienced a sharp ripping pain 1n her 
abdomen as she slipped from a box she was standing on to install 
a gauge panel. 

That claimant had a ~ernia repair. 

That claimant was paid accident and sickness benefits for 
time off after the hernia repair. 

That claimant returned to work on altimeters and took on 
additional duties in the bearing room. 

That claimant continues to have soreness in the area of her 
incision. 

That claimant carries the restrictions imposed after her 
hysterectomy. 

65. 
That claimant plans to retire in February when she will be 

That claimant has retained the same cl,assification and the same pay. 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant has suffered and injury arising out of and in the course of her employment. 

That claimant bas failed to establish a causal relationship 
between that injury ar.d any permanent partial disability which 
she now may suffer. 
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That claimant is entitled to tempor ary total disability 
benefits as a result of her inJury. 

ORDER 

TBEREFORE, IT IS ORDERED: 

That defendants pay unto claimant tempora r y total disability 
benefits f rom September 8, 1982 to October 18, 1982 at a rate of 
t wo hundred t wo and 93/100 dollars ($202.93). 

That defendants be allowed a credit pursuant to Iowa Code 
section 85.38. 

That defendants pay interest pursuant to Iowa Code section 
85.30. 

That defendants pay costs pursuant to Industrial Commissioner 
Rule 500-4.33. 

Signed and filed this _)L day of November, 1983. 

JUDITH ANN BIGGS 
DEPUTY INDUSTRIAL COHHISSIONER 

BEFORE TBE IOWA INDUSTRIAL COHH ISSIONER 

!'LOYD D. CRABTREE, 

Claimant, 
Pile No. 415154 

VS, 
A p p E A L 

JOHN DEERE OTTUMWA WORKS, 
D E C I s I 0 N 

Employer, 
Self-Insured, 
Defendant. 

By order of the industrial commissioner filed July 21, 1983 
the undersigned deputy industrial commissioner has been appointed 
under the provisions of S86.3, Code of Iowa, to issue the final 
agency decision on appeal in this matter. Defendant appeals 
from an adverse revtew-reopen1ng decision. 

The record on appeal consists of the transcript; claimant's 
exhibits l through 14, inclusive; defendant's e xhibits l through 
4, inclusive (exhibit 4 being the discovery deposition of the 
claimant); and the depositions of Ronald Lacey, H.D., taken 
December 17, 1982 and o! Ronald K. Bunten, M.O., taken April 13, 
1977 on the occasion of a prior hearing, all of which evidence 
was considered in reaching this final agency decision. The 
result of this appeal decision will be the same as that of the 
hearing deputy as to the weekly compensation awarded; however, 
the basis of this final ag~ncy decision differs from that of the 
proposed decision. 

REVIEW OF THE CASE AND OF THE EVIDENCE 

Claimant hurt his low back in a lifting incident of April 3, 
1974. As a result of a hearing on August 25, 1977, a review
reopening decision dated December 20, 1977 awarded claimant 30 
percent permanent partial disability to the body as a whole, 150 
weeks of compensation at the rate of $84 per week. On April 17, 
1978, defendant's filed a report of payments which indicated the 
a ward had been paid. On December 8, 1980, claimant again filed 
1n rev1ew-reopentn9. 

Ronald K. Bunten, H.O., a qualified orthopedic surgeon 
testified in 1977 that on July l, 1976 he had performed a 
bilaterc.l lumbar laminectomy and that claimant should improve 
for some one and one-half years after the surgery. He testified 
further that claimant would have a residual impairment of 15-20 
percent as a result of back pain. Be also noted that claimant 
exhibited some symptoms of depression. (Dep., 27-28) 

Claimant complains of pain 24 hours a day, including radiation 
of that pain into his hips and down his left leg. Claimant's 
own testimony indicates that his back condition is no worse than 
it was following the inJury or the surgery. (Tr. 12, 17 and 
claimant's dep., 48) 

As to his mental condition, claimant testified that he had 
some depression after the surgery in 1976 which extended into 
1977 and that the depression was "orse than "now• IJuly 9, 
1981: Discovery dep., p. 44) Although claimant felted he was 
depressed in 1976 and 1977, as well as afterwards, he did not 
seek nor was he given professional treatment. 

Some time after the inJury, claimant started into the real 
estate business, but (he testified) because of pain in his low 
back and left leg and because of his ■ental depression, he could 
not continue. Thus he has not worked since October of 1979. 

A report of Donald Blair, M.O., a qualified orthopedic 
surgeon, dated November 13, 1979 states as follows: 

This man is having a persisting degree of low 
back as well as soae left leg syaptoas since 197 4 

and with only partial relief following a lumbar 
laminectomy in 1976. Bis findings now do indicate 
a definite degree of spinal arthritis as well as 
quite mar ked narrowing of the·lumbo- sacral disc 
space. 

In a report of October 6, 1981, William R. Boulden, H.D., a 
qualified orthopedic surgeon, states: 

Discussion: At this point in time, I feel the 
patient has a definite problem with residual nerve 
irritability with residuals of nerve damage on the 
left leg from previous injury with subsequent back 
surgery failure. At this point in time I feel he 
would be unable to return back to his previous 
occupation, and I feel the restrictions that need 
to be placed on the gentlemen are no repetitive 
bending or lifting greater than 10 pounds and to be 
more sedentary type work in nature with no prolonged 
standing. 

At t his point in time I f eel the patient's permanent 
partial impairment of the lumbar spine is 20\ of 
the lumbar spine based on probable disc surgery in 
the past. 

With respect to claimant's mental condition, a report of 
John c. Ga r field, Ph.D. , a qualified psychologist, da t ed February 
26, 1981, states: 

I t is my p ro f essional judgment that Hr. Crabtree's 
industrial accident, fol lowed by the prolonged 
pe riod o f time in which he was unable to obtain 
per sisting relief f rom pain through the medical 
trea tments which are described in deta i l in other 
r eports , preci pitated a significant depressive 
reaction. This ps ychological reaction in com
bination wi th the physical injury and resulting 
chronic pa i n , in my judgment, have rendered Mr. 
Crabtree, tot ally disabled. I would strongly 
recommend an ex tensive course of psychotherapy in 
th i s case, without which recovery of function seems 
un l i kely. 

Rona l d Lacey, M.O., a non-board cer t ified psychiatrist, 
testified that cla imant's mental depression a nd a nxi ety come 
from his disability and inability to wor k as well as personal 
factors, inter famili a l problems and financial problems. (Dep . p. 
13) 

ISSUE 

The hear i ng deputy awarded additional healing period benefits 
beginning October 9 , 1979 at the rate of $91 per week to be paid 
until psychiat r ic treatment had been provided and concluded. 

Defendant states the issue in the present appeal: "The 
issue bef ore the Commissioner is whe t her or not Claima nt , by 
sufficient competent ev idence, has shown a mate r ial change ot 
condition since the award in 1977. " 

APPLICABLE LAW 

Claimant has the burden of proof to show the e xtent o f his 
disabili t y. Olson v. Goodyear Se rvice Stores, 255 Iowa 1112 125 
N. W.2d 251 (1963). 

The Iowa Supreme Court in the case of Gosek v. Carmer and 
Stiles Company , 158 N.W.2d 731 (1968), in discussing the question 
of whether claimant need show a change of condition, stated: 

We now hold, cause for allowance of additional 
compensation exists on proper showing that facts 
relative to an employment connected inJury ex isted 
but were unknown and could not have been discovered 
by the exercise of reasonable diligence, sometimes 
referred to as a substantive omission due to 
mistake, at time of any prior settlement or award. 

The Iowa Court of Appeals in Meyers v. Holiday Inn of Cedar Falls, 
Iowa 272 N.W.2d 24 (1978) at p. 25 stated further: 1 With 
respect to review reopening proceedings under this statute, the 
court in Gosek v. Carmer and Stiles Co., 158 N. W.2d 731, 735 
(Iowa 1968) reJected the contention that a claimant 1111Jst show a 
change of condition subsequent to a prior adjudication in ordec 
to seek additional compensation.• Rowever, in Blacksmith v. 
All-American, Inc., 290 N.W.2d 348, 350 (1980) the Iowa Supreme 
Court said: "An increase in industrial disability may occur 
without a change in physical condition. A change in earning 
capacity subsequent to the original award which is prox imately 
caused by the ociginal injury also constitutes a change in 
condition undec section 85.26(2) and 86.14(2). " 

ANALYSIS 

Considering the general principle of res adjudicata and the 
latest pronouncement of the Iowa Supreme Court, it appears that 
Iowa requires a change of condition before a claimant may 
prevail in a second review-reopening proceeding. It Is clear, 
however, that the change of condition does not have to be a 
change of physical condition. 

With respect to claimant's permanent partial impairment to 
the back and the role it plays in his industrial disability, a 
hearing was held in 1977, and an award was made. Part of the 
basis of that industrial disability was a 20 percent per■anent 
partial 1mpa1rment, an aaount not shown to have been increased. 
The only difference of substance, and the hearing deputy based a 
great deal of his reasoning on this difference, is that in 1981, 
Dr. Boulden lowered the limit on lifting to 10 pounds fro■ the 
50 pounds vhich had been allowed by or. Bunten in 1977. Even 
so, or. Boulden gave a pec■anent partial rating ot 20 percent of 
the lumbar spine (not of the body as a vhole), and clai■ant 
himself did not teiITfy to any substantial or ■aterial chang~ in 
his condition. (Since there vas no evidence fro■ Dr. Bunten io 
the 1982 heat i ng, it is iaposslble to know his opinion.) 
Therefoce, the evidence shovs that clafunt did not undergo a oy 
change ot physical condition. 
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With respect to claimant's mental condition, which seems to 
be a form of depression, the case is different. Although he had 
problems with depression in 1976, 1977 and thereafter, it 
appears from the 1977 decision that he also had periods of 
optimism concerning his business venture. Thus, although Or. 
Bunten spotted the depressive reaction, he did not recommend 
claimant seek treatment. It therefore appears claimant, in 
exercising reasonable diligence, could not have known enough 
about his condition at the time of the prior hearing to make a 
claim for compensation. For these reasons, he meets the standard 
set in the Gosek case and may bring an action for compensation 
of the depressive reaction. 

It is clear there is a causal relationship between the 
injury and the depression. See Or. Garfield's report and the 
Lacey deposition, pp. 13-16. 

Claimant thus is entitled to compensation for a depressive 
reaction which was causally related to the original injury of 
1974. Claimant has a good prognosis (Lacey, 24-25) and, hopefully, 
will benefit from treatment. 

Finally, although it is clear claimant has considerable 
problems with pain in his low back and left lower extremity, the 
compensation is not being awarded on account of a change of 
condition in the back. 

The hearing deputy started the temporary total disability 
benefits on October 9, 1979 which appears to coincide with when 
claimant last worked and appears to be proper. 

FINDINGS OF FACT 

1. That this agency has jurisdiction of the parties and 
the subJect matter. 

2. That the claimant sustained an admitted industrial 
inJury on April 3, 1974. 

3. That the claimant had a review-reopening hearing on 
August 25, 1977. 

4. That on December 20, 1977 the claimant received an 
award of 30 percent of the body as a whole as a result of the 
aforesaid hearing. 

5. That the basis 'I){_ said award was predicated on claimant's 
ability to lift 50 pounds. 

6. That another basis of said award was predicated on 
claimant's ability to operate a real estate sales office. 

7. That it appeared that claimant did not require psychi
atric treatment following the date of the first hearing. 

8. That there was no change in the permanent partial 
impairment since the hearing of August 25, 1977. 

9. 
that the 
dustrial 

That the claimant is in need of psychiatric 
need for such care is causally connected to 
injury under review. 

care and 
the in-

10. That the claimant has been unable to perform any acts 
of gainful employment since October 9, 1979 because of his work 
connected disabilities. 

CONCLUSIONS OF LAW 

That claimant sustained an injury which arose out of and in 
the course of his employment on April 3, 1974 and for which he 
ias in the past been compensated for healing period, for one 
iundred fifty (150) weeks of permanent partial disability and 
for medical and allied benefits. 

That claimant has in the present case showed no change of 
>hysical condition but has shown a psychological problem which 
3tems from the injury and which is compensable to the extent of 
temporary total disability. 

ORDER 

THEREFORE, defendant 1s hereby ordered to choose psychiatric 
·are and offer it to claimant and defendant is ordered to pay 
he claimant an additional period of temporary total disability 

it a weekly rate of ninety-one dollars ($91) beginning October 
), 1979 and continuing until the offered psychiatric treatment 
ias been provided and concluded. 

Interest shall accrue at the rate of ten (10) percent per 
1ear beginning Hay 31, 1983. 

Accrued payments are payable in a lump sum. 

Defendant shall file a current activity report within twenty 
20) days from the date below. 

Signed and filed at Des Hoines, Iowa this ~~hday of 
,eptembe r, 1983. 

BARRY MORANVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COHHISSIONER 

DOUGLAS W. CRIST, 

Claimant, 

vs. 

DAY'S HOVING & STORAGE, INC., 

Employer, 

and 

FIREMAN'S FUND INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

File No. 516808 

R E V I E W -

R E O P E N I N G 

0 E C I S I O N 

This matter came on for hearing at the Wapello County 
Courthouse in Ottumwa on April 21, 1983 at which time the case 
was fully submitted. 

83 

A review of the commissioner's file reveals that an employer's 
first report of inJury was filed on September 13, 1978, along 
with a memorandum of agreement calling for the payment of $247 a 
week in compensation. (By inference, the permanent partial 
disability compensation rate is $228 per week.) The parties 
indicated that 129 6/7 weeks of temporary total disability 
compensation has been paid. The record consists of the testimony 
of the claimant; the deposition of Koert Smith, H.O.; claimant's 
exhibits 1 through 16; and defendants' exhibits 1 through 5 

ISSUE 

The sole issue for resolution is the extent of permanent 
partial disability. 

STATEMENT OF THE EVIDENCE 

Claimant, presently age 34, was employed by Day's Hoving as 
an 'ironworker on Octobe r 5 , 1977. Claimant testified that he 
has been an iron worker for sixteen years. 

Claimant testified that he was working on a scaffold which 
collapsed. Claimant fell and hurt his right arm. Claimant was 
seen by Paul B. Bruckner, M.O., on the following day at the 
emergency room. At that time it was discovered that claimant 
had dislocated his right shoulder. At the time of examination, 
claimant"s shoulder was in place and his right arm was in a 
sling. There was a large hematoma of the upper arm with con
siderable pain on even the slightest movement. Movement also 
caused tenderness in the right lower chest. Claimant continued 
to be treated by Dr. Breckner through Hay 25, 1979, when claimant 
was referred to Koert Smith, H.O., an orthopedic surgeon. Or. Breckner's 
course of treatment is set forth in detail on claimant's exhibit 
11. 

Claimant was seen by Dr. Smith on June 19, 1977. It was 
noted that claimant was off work for about eleven months, but 
that claimant felt he had never returned to normal and was 
complaining of persistent pain in the medial aspect of the right 
elbow with radiation down to the hand with intermittent numbness 
and tingling in the right hand. Examination revealed localized 
tenderness in the area of the flexor muscle mass and in the 
olecranon groove. Neurologic exam was intact with the exception 
of possible weakness of finger abduction. Or. Smith"s impression 
at that time was that claimant had probable tardy ulnar nerve 
palsy. Nerve conduction studies were taken and these were 
interpreted as normal. Later studies (September 1979) revealed 
slowing of nerve conduction. Since claimant's symptoms were 
persistent and had been so for some time, Dr. Smith caused 
claimant to be admitted to the hospital, where surgery was 
performed in the form of a right ulnar nerve transplant. 

On October 3, 1979, claimant returned to Or. Smith and 
stated that the old aching pain in the upper arm was gone. 
Sutures were removed. The splint was removed on October 24, 
1979 and claimant started range of motion exercises. In November 
1979, claimant was still complaining of some pain about the 
elbow, but the numbness in the ulnar distribution had disappeared. 
In April 1980, examination revealed a 10 degree flexion contracture 
of the elbow with further flexion to 140 degrees. On the left, 
claimant had about five degrees of hyperextension. In June 
1980, claimant complainPd that since he had tried to increase 
his activity and lift ~e ights, he had some increased pain in the 
elbow. Be was complaining of intermittent grating or catching 
sensation in the elbow associated with a sharp pain. Examination 
at that time revealed a five degree flexion contracture. X-rays 
showed no bony abnormalities, and no evidence of loose bodies. 

On October 30, 1980, claimant returned for a final impairment 
rating. This rating is as follows: 

EXAMINATION TODAY: Reveals a completely full range 
of motion of the shoulder. At the right elbow, he 
has a 5 degree flexion contracture, further flexion 
to 130 degrees compared to 140 on the opposite side. 
Measurement of the biceps is,• less in circumference 
on the right side than the left. Forearm circumference 
1s equal. Grip strength is 90 lbs. on the right, 
120 lbs. on the left. He is right handed. Range 
of motion of the forearm and wrist are symmetrical. 

Patient is now working but is working as a foreman 
and is not doing any heavy w~rk. If he has to do 
heavy work, he does have considerable difficulty 
doing this. 

Based on the AHA Guid sic to the Evaluation of 
Permanent Impairment, or loss of mot on at t e 
elbow, he would rate l\ upper extremity impairment. 
For loss of full extension, 5\ for flexion to 130 
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degrees. Adding these, this is 6\ upper extremity 
impairment. Because of the weakness in his arm as 
manifested both by the grip strength and measurable 
atrophy in the biceps area, he would rate an 
additional 6\ upper extremity impairment. Using 
the combination tables, this combines to 12\ upper 
extremity impairment. Again, using the conversion 
table, this would be 7\ whole man impairment. 

Dr. Smith cont1nued to treat claimant and he noted that 
claimant would get recurrence of pain in the anterior biceps and 
medial epicondylar area when he did heavy work for a few days. 
Dr. Smith did not feel that claimant had any increase in permanent 
impairment, although the necessity of the claimant to find 
lighter employment was discussed. Vocational rehabilitation was 
discussed. 

In September 1981 and thereafter, claimant was seen by 
Professional Rehab1litation Management, Inc., specifically, 
Deanna Hardin, H.S. (See Claimant 's Exhibit 15). Computer 
training was discussed, but not pursued. 

On March 3, 1981, claimant was 
a general surgeon from Davenport. 
impairment was rated as follows: 

seen by F. Dale Wilson, H.D., 
X-rays were taken and functional 

A. Loss of motion in the shoulder, 1. flexion . • 2 
2. lateral . . 2 
3. rotation .3% 

elbow, }. flexion .8\ 
2. rotation, (in 

3, out 3) 
B, Pa1n . . . . . 
c. Weakness of hand ' arm (atrophy) 
0. Nerves 1. about epicondyle 

2. ulnar nerve neuropathy. 
E. Deformity . . . . 
You may combine these (not add) and they combine to 
43\ extremity. You may add 5\ because it is the 

• 6 
5 

10 
2 

15 
0 

r1ght arm, 48\ disability of the extremity, equivalent 
of 29\ whole man. 

or. Wilson wrote a later report indicating as follows: 

DISABILITY EVALUATION: Right Extremity 

A. Motion loss (1) Shoulder 

( 2) Elbow 

B. Pain 

f'lexion 
Lateral 
Rotation 

Flexion 
Rotation 

0\ 
2 
1 

3T 
11 

5 rrr 
5\ 

' 

C. Weakness-grip strength, weight lifting 10\ not changed 

D. Nerve involvement - Ulnar nerve 

E. Restricting deformity 

33\ not improved 

0 

Combine 33,16 • 44,10 = 50,5 = 53,3 s 54\ disability of 
the right e xtremity. 
Previous evaluation 43\ of the e xtremity. 

This report indicated that claimant should not work above 
ground level. Dr. W1lson noted, in a report dated March 28, 
198 3: 

It is for this reason that I give the opinion that 
the "impairment of function• rating provided by 
application of the AHh Guides does not allow this 
man a "disab1lity" rating commensurate with his 
actual disability; it is for this reason that I 
gave him a higher "disability• rating in my initial 
report. 

Dr. Smith testified by way of deposition. Dr. Smith indicated 
that claimant had normal range of shoulder motion. He discounted 
or. Wilson's indication that claimant's ulnar nerve involve"ent 
was important 1n evaluating the case, since claimant's symptoms 
were improved or relieved by the surgery. (Deposition, P· 15, 
11. 17-18) On cross-examination, Dr. Smith indicated that he 
did not recollect whether he used a goniometer to measure range 
of motion. Dr. Smith cautioned that the AHA Guide was exactly 
that--a guide. (Dep. p. 24, 1. 23) 

APPLICABLE LAW 

1. Sections 85.3 and 85.20, Code of Iowa, confer jurisdiction 
upon this agency in workers' compensation cases. 

2. By filing a memorandum of agreement It is established 
that an employer-employee relationship e xisted and that claimant 
sustained an inJury arising out of and in the course of employ
ment. Freeman v. Luppes Transport Co., 227 N.W.2d 143 (Iowa 
1975). This agency cannot set this memorandum of agreement 
aside. Whitters & Sons v. Karr, 180 N.W.2d 444 (Iowa 1980). 

3. Section 85.34 (2)(m) allows permanent partial disability 
compensation in the amount of 250 weeks for the loss of an arm. 

4 . The claimant has the burden of proving by a preponderance 
of the evidence that the injury of October 5, 1977 is causally 
related to the disability on which he now bases his claim. 
Bod1sh v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L, O. Bocr9s, 236 Iowa 296, 18 N.W.2d 607 (19 45). A 
possibility is insu ficient; a probability ls necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(l955). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

5, The recent case of Graves v. Eagle Iron Works, 331 N.W.2d 
116 (Iowa 1983) deals with the question of the evaluation of 
•scheduled members. • The court stated that in order for dieabil-

ity to be rated, the claimant must have a "non-scheduled" inJury. 
The court stated that it would only overturn the rule that a 
scheduled member is to be compensated as a scheduled member is 
by "statu tory amendment.• 

ANALYSIS 

Based on the principles enunciated it is found that claimant 
sustained a 12 percent permanent partial impairment to the arm 
as a result of the industrial injury of October 15, 1977. 

Dr. Smith's status as a treating physician is important. He 
has seen the claimant many times. His opinion concurs with mine. 
In nearly eight years in this position I have seen many injuries. 
The personal observations I have made are sometimes more important 
to me than the ratings given by the doctors. When there is such 
a wide discrepancy (as here), I can only rely on roy own observations 
of claimant's impairment to come forth with a finding. Of 
course, the agency may use its experience, technical competence 
and specialized knowledge in evaluating evidence. See section 
17A.14(5), Code of Iowa. 

I have observed claimant. The rating of 12 percent of the 
right arm is within the range of loss given by other doctors in 
cases similar to this. The effects of the injury do not extend 
beyond the arm • 

f'INDINGS OP PACT 

l. Claimant was employed by defendant employer on October 
5, 1977. 

2. Claimant hurt his arm while working on October 5, 1977 . 

3. Defendants filed a memorandum of agreement concerning an 
October 5, 1977 injury. 

4 . Claimant sustained permanency because of the October 5, 
1977 injury. 

S. The permanency resulting from the injury is confined to 
the arm. 

6. The permanency resulting from the injury is 12 percent 
of the right arm. 

7. The rate of compensation for permanent partial disability 
is $228 per week. 

CONCLUSIONS OP LAW 

1. This agency has Jurisdiction of the parties and the 
subject matter. 

2. Claimant was employed by defendant employer on October 
5, 1977. 

3. Claimant sustoined on injucy ori~ing out of ond in the 
course of his employment on October S, 1977. 

4. Claimant will be paid 30 weeks of permanent partial 
disability compensation at the rate of $228 per week. 

ORDER 

IT IS THEREFORE ORDERED that defendants pay unto claimant 
thirty (30) weeks of permanent partial disability compensation 
at the rate of two hundred t wenty-eight dollars ($228) per week. 
Defendants are to receive credit for permanent partial disability 
compensation already paid. 

Interest is to accrue on this award from the date of this 
decision. 

Defendants are to file a final report upon payment of this 
award. 

Costs are taxed to defendants. 

Signed and filed this (,-il--- day of September, 1983. 

JOSEPH H. BAUER 
DEPUTY INDUSTRIAL COMMISSIONER 

,.. 
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BEFORE THE IOWA I NDUSTRIAL COMMISSIONER 

ARNOLD P. CURLER, 

Claimant, 

vs. 
File No. 618722 

APPEAL 
DUBUQUE LUMBER COMPANY, 

Employer, 

and 

AMERICAN MUTUAL 
INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

D E C I S I O N 

By order of the industrial commissioner filed August 24 , 
1983 the undersigned deputy industrial commissioner has been 
appointed under the provisions of S86.3, Code of Iowa, to issue 
the final agency decision on appeal in this matter. Defendants 
appealed from an adverse arbitration decision. 

The record consists of the hearing transcript; claimant's 
exhibits A through v, inclusive; JOlnt exhibit W; defendants' 
exhibits l through 6, inclusive; and the deposition of Eugene E. 
Herzberger, H.O. (which was marked as claimant's exibit V), all 
of which evidence was considered in reaching this final agency 
decision . 

There 1s also an attorney's fee dispute in this case. 
Attorney Benkels represented claimant through the hearing level, 
and attorney Tallon represented claimant for the appeal to the 
industrial co111111iss1oner. Claimant is prose as to the attorney's 
fee dispute. Claimant and Hr. Benkels were given the option of 
incorporating the attorney's fee dispute into this final agency 
decision or considering that dispute separate from the merits of 
the case and proceeding on the hearing level. They elected to 
include the matter of the attorney's fee dispute 1n this final 
agency decision. Therefore, the instant decision will be a 
tinal agency decision of the merits of the case and on the 
attorney's fee. Add1t1onally, Hr. Tallon also asked the under
signed deputy industrial commissioner to set his fee. 

The result of the decision on the merits of the case will be 
somewhat modified from that reached by the hearing deputy. 

REVIEW OF THE EVIDENCE 

Claimant, who was age 55 at the time of the hearing, testified 
that he completed the eleventh grade and that his work history 
included labor for Dubuque Packing Company and later as a 
technician in the smoked meats department. Be has a chauffer ' s 
license and has driven a truck and worked for Bruester Hi lls as 
a laborer. His work for North American Van Lines involved 
driving a truck and being a warehouse manager. He apparently 
did not work between 1974 and 1977 and began for the East 
Dubuque Lumber Company in 1977. He worked for the Dubuque 
Lumber Company from 1977 until his injury in August 1979 and 
somewhat thereafter. 

Bis medical history shows no prior low back complaints, 
which is the nature of his problem in this case. 

Claimant's work for the defendant employer was phys1cal 
labor. On July 14, 1979, claimant was unloading feeder wood and 
did not have the help he would normally have had. By the middle 
of the morn1ng, claimant felt unwell and was taken to the 
hospital. 

Here the record becomes somewhat ambivalent. Claimant's 
symptoms were those which would resemble a heart attack; he 
insists, however, that he also had low back symptoms and com
plained of them at that time. 81s treating physician was J. G. 
Brehm, ~-0., whose diagnosis was simply precord1al chest pain. 
Dr. Brehm made no note of any back complaints. 

Cla1mant was readm1tted to the hospital on August 20, 1979 
w1th sim1lar symptoms of chest pain with radiation to the back 
and shoulders. Again there is no record of any complaint of low 
back pain. Claimant returned to work on Monday, August 27, 1979 
and worked through Thursday, September 6, 1979. Be test1fied 
that he could no longer perform his work and went on vacation. 

On September 12, 1979, claimant saw Eugene E. Herzberger, H.D., 
a qualif1ed neurosurgeon. Or. Herzberger testified that claimant 
gave the following history: 

Yes. He sa1d that about two weeks prior to seeing 
me on September 12 he had low back pain radiating 
into the right hip and to some extent 1nto his 
testicles. The pa1n was very bothersome and 1t had 
been disabling, and he told me that in '67 he was 
inJured in the course of his employment and had a 
compression fracture of several cervical vertebral 
bodies, so another area of the sp1ne, and the 
cervical spine was injured at the time and was 
treated by Dr. Frank Schmidt, Dr. James Pearson, 
was seen also 1w the Neurology Department at the 
Un1versity of lowa, and eventually he healed; and 
recently he said, that means sometime before 
September the 12th, he was hospitalized because of 
sudden left lateral chest pain. He was suspected 
of hav1n9 a myocardial infarction, but the studies 
which were carried out includ1ng coronary angiography 
were normal. So, this is the history I obtained. 
(Herzberger dep., pp. 4-S 11. 21-25 and 1-12) 

Dr. Herzberger administered conservative treatment until June 
l98u when he operated, finding herniated 3CS at L4, Sand 

LS, Sl, right side. He performed d1scectomies at those levels. 

With respect to the meager history given by claiman t, Or. 
Herzberger testif1ed as follows: 

Now, as we go on here I see that t he patient came 
1n and he stated that he was doing a great deal of 
work in August. I have here a statement from 
November, and this statement is worded as follows: 
"Hr. Arno ld Curler' s low back and right sciatic 
pain started without any well defined preceding 
incident o r accident. However, once i t was present 
it seemed to have become aggravated by continuous 
heavy work, " according to what the patient was 
saying. • Eventually the pain became intolerable 
and not compatibl e with normal wo rk and the patient 
had to stop work ing. Therefore, it can be stated 
that continuous heavy work from August 27 to 
September 12 , '79 has at least aggravated the 
pat1ent's condition,• and this 1s the statement 
made at the patient's request after he has presented 
all these facts. So, of course, I usually prefer 
to huve this given to me in the very first interview 
but somet1mes people don't do that but then when 
they come later on they give you all these facts -
this happened, that happened and so forth, and then 
I have to, of course, put them on the right course 
for whatever they're worth. 

Q. Would you say, Doctor, that the heavy work was 
the probable cause of the aggravated condition the 
patient was in at the time? 

A. Well, he felt that the heavy work has aggravated 
his condition and I have seen him with low back and 
right leg pain for a disk problem, so I have to say 
that it can be aggravated by heavy work, but very 
often this condition is a rather sudden event and 
it comes on quickly after a certain effort or 
something of that sort which we have missed here. 
We didn ' t have any specif1c incident that can be 
incriminated, "while on that date this and that 
happened." We are missing that , but then if you do 
heavy work of course there are opportunities for 
rupturing disks. (Herzberger dep., pp. 10-11 11. 
1-25 and 1-11) 

Dr. Herzberger assigns a permanent partial impairment rat1ng 
to the body as a whole of five percent. Claimant vis1ted the 
University Hospitals in Iowa City and on July 20, 1981, Steven 
Demeter, H.O., of the Department of Neurology, op1ned that 
claimant's impairment was five percent and that his disability 
of the whole man but 25 percent as to work involving labor. 

Richard J. Delaney, a co-worker of claimant at the employer's 
lumber yard, stated that claimant was an excellent worker who 
could sustain heavy lifting prior to his inJury. With respect 
to after the inJury, the witness stated: "Well, from what I saw 
he just -- he couldn't handle it much anymore. He would either 
have to qu1t during a loading of something, or have to take 1t 
easy and take half of what he usually did. He just wasn ' t the 
same as far as I was concerned." (Tr., pp. 10-11 11. 22-25 and 
1) 

issues 

The arbitration decision held that cla1mant sustained an 
injury which arose out of and in the course of his employment on 
August 14, 1979 and which resulted 1n a permanent industrial 
disability of 30 percent of the body as a whole, entitling 
claimant to 150 weeks of compensation at the rate of $163.87 per 
week and entitl ing claimant to 13 4/7 weeks healing period at 
the same rate. On appeal defendants state the issues as follows: 

I. Whether claimant has sustained his burden of 
proof that he sustained an injury on August 14, 
1979, arising out of and in the course of his 
employment. 

II. Whether that alleged injury caused the 
disab1l1ty for wh1ch benefits are sought. 

III. The ~xtent of the permanent partial disab1lity 
resulting from that alleged inJury. 

Additionally, claimant although he did not appeal, states 1n his 
brief that more healing period benef1ts should have been awarded. 
Since this is a de novo appeal, that issue will be considered. 

l\"PLICABLE LI\W 
Claimant has the bu den to show he susta1ned an injury which 

~rouse out of and in th~ course of his employment. Lindahl v. 
~._Q. Boggs Co., 236 Iowa 296, 18 N.W.2d 607 (1945). Hatters of 
causal relationship are essentially within the realm of e xpert 
medical test1mony. Bradshaw v. Iowa Methodist Hoseital, 251 
Iowa 375, 101 N.W.2d 167 (1960). An expert's opinion based upon 
an incomplete history is not binding upon the commissioner. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
However that history may be weighed together with the other 
facts and circumstances, the ultimate conclusion being for the 
finder of fact. Musselman v. Central Telephone Co., 261 Iowa 
352, 154 N.W.2d 128 (l967). 

Industrial d1sability is the reduction of earning capacity 
and not mere functional impairment. Such disability includes 
considerations of functional impairment, age, education, quali
fications, e xperience, and claimant's inability because of the 
injury to engage 1n employment for which he is fitted. Olson v. 
Goodyear Stores, 255 Iowa 1112, 12S N.W.2d 251 (Iowa 1963), 
Hartin v. Skelly Oil Co., 252 Iowa 128, 106 N.W.2d 95 (1960). 
See also Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 
1980) and HcSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 
1980). 

The findings of the deputy have some significance. 
v. I wa Civil Ri hts Commission, 
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ANALYSIS 

The case is a close one because, except for claimant's 
testimony, the alleged back pain of August 14 , 1979 is not found 
in the medical history. However, there is claimant's testimony 
which supports the proposition that he had low back pain on the 
date 1n question. Further, It appears that claimant attempted 
to perform his usual duties in late August and early September 
and was unable to do so. According to Or. Herzberger's report 
and deposition, the continued e xertion would have aggravated the 
preexisting cond1t1on. Such being the case, the hearing deputy's 
award can stand. 

The arbitration decision properly reviewed the matter of the 
industrial disability and those findings also will be adopted. 

The question of the healing period is another matter. 
Claimant alleges that 1n 1979 he lost time from work because of 
the injury in August, September, October and November, totalling 
eight weeks, two days. However, the time claimed in August, some 
10 days, would have been due to the chest pains and not to the 
back injury. It was on September 14 that claimant began losing 
work because of his back in)ury, and this period of disability 
extended until November 2, 1979, for a total of seven weeks, one 
day. Claimant would also be entitled to the time for recuperation 
from the surgery, June 9, 1980 through December 31, 1980, 
equalling 29 weeks, 2 days. The t wo periods of disability 
therefore equal 36 weeks, 3 days. 

ATTORNEY'S FEE DISPUTE 

Section 86,39, Code of Iowa, states: 

All fees or claims for legal, medical, hospital, 
and burial services rendered under this chapter and 
chapters 85 and 87 shall be subject to the approval 
of the industrial commissioner, and no lien for 
such service shall be enforceable wi t hout the 
approval of the amount thereof by the Industrial 
commissioner. For services rendered in the district 
court and appellate courts, the attorney's fee 
shall be subJect to the approval of a judge of the 
district court. 

A federal district court stated: 

"[P)ees in compensation cases should not be fixed 
by reference to an arbitrary percentage applicable 
to all or most cases. The e xtent and character of 
the legal work, the amount invovled, the 1ntr1cacy 
and novelty of the Issues, and the results obtained 
must all be considered. 

•some authorities also include as elements for 
consideration in fixing the fees the circumstances 
of the claimant and the stand i ng of counsel. The 
latter element has less application in compensation 
cases than in other fields. As to the tormer, the 
circumstances of the claimant are almost always 
needy, and should moderate the demands of counsel, 
but should not be so emphasized by those approving 
the fees as t o drive competent counsel out of the 
field. In some compensation cases the issue of 
liability is bltterly con t ested and the collection 
of any fee is necessarily cont,ngent upon success; 
in other cases, the only question is how much 
compensation will be awarded, some fee is sure to 
be allowed and to make a lien upon the award, and 
that factor should be considered •n fi xing the fee." 
Hillman v. O'Hearne, 129 F Supp. 217, 218 (0 Md. 
1955) 

Citing Kirkpatrick v. Pa t terson, 172 N.W.2d 259, 261 (Iowa 1969) 
the industrial commfssioner stated: 

In making this determination the following factors 
are considered: (1) t he time spent by the attorney 
in the proceeding; (2) the nature and e xtent of the 
services rendered; (3) the amount of the award that 
1s involved; ( 4 ) the difficulty of handling and the 
Importance of the issues presented: 5) the responsi
bility assumed and the results obtained by the 
attorney; (6) the profess,onal standing and e xper,ence 
of the attorney; and (7) any other element which 
may have a bearing on attorney fees. Lee v. John 
Deere Waterloo Tractor Wor ks, 34th Biennial Report 
of the Iowa Industrial Commiss,oner, p. 186 (1978). 

The original fee agreement appears to have been upon the 
contigency that a rec overy was possible but not assured, with 
the attorney to take a portion of the award as his fee. This 
system allows many people, who might otherwise be unable to 
afford 1t, to obtain the services of lawyers. Of course, the 
contingency element ls the part that seems least tolerable to 
the public. That 1s, 1n one case a lawyer may labor for many, 
many hours and not obtain a recovery for the client and 1n 
another case might not labor much at all and come up with an 
e xcellent result. The lawyer looks at all his cases when he 
considers how much money is earned by his or her labors, but the 
client looks only at the client's case. 

The industrial commissioner's file contains the various 
transcripts and exhibits listed above as well as the pleadings 
and briefs. The exhibits are mainly medical reports. In a 
letter written to the indus trial commissioner, claima11t c omplained 
that he initiated •every action that was taken , • with respect to 
obtaining certain medical 1ntormation. Whatever the case w1th 
respect to obta,ning that Information, the Industrial commissioner's 
file 1s not a bulky one which would indicate that the time spent 
by the attorney was moderate. With respect to the second 
element , the nature and extent of the attorney's services, 1t is 
clear that the case involved obtaining certa1n evidence and 
going through an oral hearing. The amount of the award would 
indicate that the attorney obtained an e xcellent result because 
he had to overcome the confusion surrounding the medical history. 

The difficulty of the handling and the importance of the 
issues presented seems to have been t hat of tho average workers ' 
compensation case as was the respons i b i lity assumed therefor. 
The result obtained by the a t torney has already been remarked 

upon. The p ro f essional standing and experience of the a t torney, 
to the knowledge of the undersigned, Is e xcellent . Finally, 
there appears to be no other element wh i ch woul d affect the 
amount of the fee. I n a letter, Hr . Tallon stated that he spent 
11.8 hours 1n va rious activities connected with the appeal, 
including the writing of the appeal brief. 

Considering the f actors listed above, the attorneys• efforts 
through the present level are determined to be worth 25 percent 
of the award for compensation. That award is S29,566, of which 
25 percent is $7,391.64 . Of that amount, Hr. Tallon will be 
allowed 11,8 hours a t S75 per hour, equals $885 and Hr. Henkels 
will be allowed the balance, or S6,506.6 4. 

The findings of facts and conclusi ons of law of the hearing 
deputy basically will be adopted, the alteration being with 
respect to the length o f the healing period and the attorneys' 
fees. 

FINDINGS OF FACT ANO CONCLUSIONS OF LAW 

r1nd1ng 1. On August 14, 1979 claimant 1nJured his back while 
working for defendant. 

Conclusi on A. On August 14, 1979 claimant received an inJU TY 
arising out of and in the course of his employment with defendant. 

F,nding 2. As a result of his inJury claimant was hospitalized 
on several occasions and had two discs removed. 

Conclusion B. Claimant has met his burden in proving that his 
back problems were causally connected to his inJury on August 
14, 1979. 

Finding). Claimant has a permanent functional impairment of 
five percent (5 \ ) as a result of his 1nJury. 

Finding 4 , Claimant is 55 years old and dropped out of school 
in t he t welfth grade. 

Finding 5 . Cla1mant has been involved with heavy manual labor 
since entering the work force. 

Fi nding 6. Claimant has managed a warehouse and driven trucks. 

F1nd,ng 7. Claimant presently has complaints of pain. 

Finding 8. Claimant does have some restr1ct,ons on movement as 
a result of his injury. 

Find i ng 9. Claimant is no longer working for defendants because 
of a lack of work . 

Finding 10. Cla i mant has tried to work on his own without much 
success. 

Conclusion C. Claimant has met his burden proving he has a 
permanent pactia l disability of th1c t y perc•nt (30 ' ) as & tPsult 
Of his lnJUry. 

Finding 11. Cla imant missed work as a result of the inJury for 
a period of seven and one-sevenths (7 1/7) weeks 1n 1979 and 
required twenty-nine and t wo-sevenths (29 2/7) weeks to recuperate 
from surgery in 1980. 

Conclusion D. Cla1mant is enti t l t ed to thirty-six and three
sevenths (36 3/7) weeks of healing period benefits as a result 
of his inJury. 

Conclusion E. The fa•r amount for an attorney's f ee for Hr. 
Tallon ,s eight hundred eighty-f ive do l lars (S885), and the fair 
amount for an at t orney ' s fee for Hr. Henkels i s s ix thousand 
f,ve hundred six and 64/100 do l lars (S6,506.6 4). 

ORDER 

THEREFORE , defendants are to pay unto claimant one hundred 
f,fty (150) weeks of permanen t pa rtial d i sab1l1ty benef its at a 
rate of one hundred s ix ty-three and 87/100 dollars (Sl63.87) per 
week and th 1rty-s1 x and three-sevenths (36 3/7) weeks of healing 
period benefits at a rate of one hundred sixty-three and 87/100 
dollars ($163.87) per week . 

Hr. Tallon is entitled to an attorney's fee of eight hundred 
eighty-five dollars (S885), and Hr. Henkels is entitled to an 
attorney's fee of six thousand five hundred six and 64/100 
dollars (S6,506.64 ). 

Acccued benefits are to be paid 1n a lump sum together with 
statutory intecest from August 15, 1979, and thereafter on 
payments as they became due at the rate of ten percent (10 \ ) per 
year pursuant to section 85.30 , Code of Iowa, as amended. 

Costs are taxed to defendants pursuant to Industrial Commissione 
Rule 500-4 .33. 

Defendants shall file a final report upon payment of th1s 
a ward. 

s,gned and filed at Des Hoines, Iowa this ~hday of 
~ 1984. 

Appealed to District Court; 
Affirmed BARRY MORANVILLE 

DEPUTY INDUSTRIAL COHHlSSlONER 
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BEFORE TB£ IOWA INDUSTRIAL COM11ISSION£R 

TIMOTHY L. CURRY, 

Claimant, 

vs. 
File No. 630596 

APPEAL 
ROWE AUTO BODY, 

and 
0 £ C I S I O N 

MILWAUKEE INSURANCE, 

Insurance Carrier, 
Defendants. 

By order of the industrial commissioner filed October 20, 
L983 the undersigned deputy industrial commissioner has been 
•ppointed under the provisions of S86.3, Code of Iowa, to issue 
:he final agency decision on appeal in this matter. Defendants 
1ppeal and claimant cross appeals the result of a decision in 
review-reopening filed September 30, 1983. 

On appeal the record consists of the transcript; claimant's 
?xhibits l through 4 (exhibit 3 is claimant's deposition and 
exhibit 4 is the deposition of Mayank Kothari); and defendants' 
exhibit A, all of which evidence was considered in reaching this 
~•~al agency decision. 

The result of this appeal decision will be the same as that 
reached by the hearing deputy. 

STATEMENT OF TB£ CASE 

Claimant, a 28 year old body repairman, received a severe 
alow to his head at work on March 18, 1980. Claimant was 
nospitalized for a short time and received compensation benefits 
from March 19, 1980 through April 20, 1980. Then, on June 12, 
1980, claimant developed a severe headache and was again hospital
ized, this time until June 29, 1980. 

He returned to work on July 25, 1980 but claimed he was not 
Jble to earn full wages again until December, 1981. 

ISSUES 

The review-reopening decision awarded claimant 6 weeks, l 
lay compensation for temporary total disability at the rate of 
>268.94 per week for the period of time June 12, 1980 through 
July 24, 1980. 

Defendants state the issue thus: "Has claimant sustained his 
aurden of proving by a preponderance of the evidence that a 
=ausal connection exists between his work injury of March 18, 
L980, and his intracranial hemorrhage of June 12, 19807" 

Claimant, in his cross appeal, raises another issue: "An 
•ward for temporary partial disability was available to the 
=la imant prior to July l, 1982 under Iowa Code Section 85.33 
(1979)." 

APPLICABLE LAW 

Claimant must show that the health impairment was probably 
=aused by his work; possible cause is not sufficient. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955); Ford v. Goode, 240 Iowa 1219, 38 N.W.2d 158 (19 49); 
llm uist v. Shenandoah Nurseries, Inc., 218 Iowa 724, 254 N.W. 

. . . at ers o causa re a ionship are essentially 
•ithin the realm of expert medical testimony. Bradshaw v. 
lowa Methodist Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

Section 85.33, Code of Iowa (1979) states: "The employer 
Jhall pay to the employee for inJury producing temporary disability 
•nd beginning upon the fourth day thereof, weekly compensation 
,enefit payments for the period of his disability, including the 
increase in cases to which section 85.32 applies.• 

ANALYSIS 

With respect to the issue of causal relationship, defendants 
lepend upon the reports of Stuart R. Winston, M.D., a qualified 
1eurosurgeon, whose opinion is epitomized in his letter of July 
!3, 1982: 

It was our impression that the patient suffered 
h1s hemorrhage on the basis of hypertension which 
continues to be treated by Dr. Kothari, to the best 
of my knowledge. I know of no relationship between 
the head injury of March, 1980 and the subsequent 
episode. Perhaps an internist who specializes in 
hypertension should be consulted for any obscure 
etiologic relationship under these circumstances. 
Certainly, not in my experience dealing with many 
of these patients, have I seen hypertension to be 
caused by the type of inJury which the record would 
seem to indicate he sustained in March of 1980. 

laimant's blood pressure was 220/100 on June 12, 1980 when he 
•as admitted to the emergency room. Defendants argue that Dr. 
linston's opinion that no causal relationship existed between 
.he inJury and the s~bsequent episode of intracranial bleeding 
LS entitled to greater weight because his expertise is greater; 
)ecause Or. Kothari's opinion is more of theory than anything 
,is~; that Dr. Kothari's testimony is only that of a possibility; 
1~d- finally, that there is no objective support for Dr. Kothari's 
1 1 CW4 

It is true that Or. Kothari waxes and wanes, as it wer& on 
lis opinion. In a report of July 16, 1980 he states: 

Your question, whether the June 12, 1980 picture 
was related to the injuries succumbed (sic] on March 18, 
1980, cannot be answered conclusively, au h~ritatively 

and scientifically, because the evidence is nebulous. 
All I can say is that it is possible. It is also 
possible that he could have had a full-fledged 
picture, Just as on June 12, 1980, even though he 
did not have injury on March 18, 1980. 

By the time Or. Kothari's deposition was taken on May 27, 1982, 
his opinion was more firm. Conceding that his opinion was a 
theory, he stated: 

That the time interval was so narrow, three 
months almost, that it is very, very much likely 
that the continued headaches and then all of a 
sudden out-of-the-blue-type of manifestation was in 
some fashion or at least related to the first 
injury. The first injury, one should not discard. 
For the record I would like to say it was a 70-ton 
force, which he himself told me after he woke up 
from the concussion effects. That was a pretty 
severe inJury. (Kothari dep., p. 28 11. 12-20) 

Or. Winston's opinion, also, is based on theory, namely that 
the hemorrhage was caused by hypertenslon as opposed to being 
caused by the blow on the head of three months earlier. Dr. 
Winston's theory suggests claimant has blood vessels which have 
been weaken by hypertension. Claimant denies any history of 
hypertension (Tr. 25) and or. Kothari testified that hypertenslon 
would not weaken the blood vessels of such a young person. (Oep. 
21) It seems far more likely that the blow to the head caused 
the subsequent bleeding as suggested by Dr'. Kothari. The opinion 
of or. Kothari is taken over that of or. Winston because the 
former seems more lcgical than the latter. 

The issue on cross appeal is whether or not temporary 
partial disability is payable under 585.33 of the 1979 code. 
The employee does not claim that §85.33 of the 1982 Code of . 
Iowa, which specifically authorizes temporary partial disability, 
applies in this case. Claimant alleges that •as a result of the 
work related injury on March 18, 1980, the Claimant's pos~- • 
injury wages were on the average $156.68 below his pre-injury 
gross weekly wage, for a period of 17 months.• (Claimant's 
brief, 9) It is claimant's position that he should receive full 
temporary disability benefits in order to make up for his lost 
wages for the period July 1980 through December 1981. In 
support of his argument, claimant cites 2 Larson, Workman's 
Compensation Law, section 57, specifically sections 57.21, 57.42 
and 57.43 (l982). These sections cover the question of earning 
capacity and the question of when wages would be a credit 
against compensation. However, these sections apply not to 
temporary disability, as is claimant's case, but to permanent 
partial disability as it affects earning capacity. 

Under the Iowa law, temporary disability is payable based 
upon the average weekly wage, and the inference taken is that 
since the wage in most cases is for full-time work, the compensation 
correspondingly is for full-time disability. Return to work 
ceases the period of temporary disability. Barker v. City Wide 
Cartage, l Iowa Industrial Commissioner Report 12, Is (!980). 
Claimant's theory is somewhat akin to the Florida wage loss 
theory wherein certain disabilities are compensated for by 
supplementing lower return-to-work wages with certain payments. 
Code of Florida, section 440.15 (1980). 

For the above reason, it cannot be said that S85.33 as it 
was in effect in March of 1980 provided for temporary partial 
disability payments. 

The findings of fact and conclusions of law of the review
reopening decision will be adopted except that finding of fact 
No. 10 is an addition. 

FINDINGS OP FACT 

l. Claimant was employed by defendant-employer on March 
18, 1980. 

2. Defendants filed a memorandum of agreement for a March 
18, 1980 injury. 

3. Because of the March 18, 1980 injury, claimant was 
disabled from acts of gainful employment from March 19, 1980 
through April 20, 1980, a period of 4 5/7 weeks. Claimant was 
paid temporary total disability compensation at the rate of two 
hundred sixty-eight and 94/100 dollars ($268.94) per week. 

4. The correct rate of compensation is two hundred sixty
eight and 94/100 dollars ($268.9 4 ) per week. 

5. Claimant sustained a further disability commencing on 
June 13, 1980. 

6. The disability which commenced on June 13, 1980 was 
proximately caused by ~he injury of March 18, 1980. 

7. Claimant was again disabled fro~ acts of gainful 
employment from June 13, 1980 through Ju1y 25, 1980, a period of 
6 1/7 weeks. This loss time was because of the March 18, 1980 
lnJury. 

8. Claimant incurred additional medical expenses which 
relate to the March 18, 1980 injury. 

9. Claimant seeks temporary partial disability compensation 
for a period of time prior to the enacting date of the statute 
providing therefor. 

10. For the 17 month period ending December 31, 1981, 
claimant's weekly wages were $156.68 less than prior to the 
injury. 

CONCLUSIONS OF LAW 

1. This agency has jurisdiction of the parties and the 
subject matter. 

2. Claimant was employed by defendant employer on March 18, 
1980. 

3. Claimant sustained an injury arising out of and in the 
course of his employment on Ma rch 18, 1980. 

• 
• 



88 REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 

4 . Claimant is entitled to be paid an additional si x and 
one-seventh (6 1/7) weeks temporary total disability compensation 
at the rate of two hundred sixty-eight and 94/100 dollars ($268.94) 
per wee k . 

S. Claimant's claim for temporary partial disability 
compensation is denied. 

6. Defendants will be ordered to pay the following medical 
expenses, to wit: 

Dr. Kothari 
or. Winston 
Iowa Lutheran Hospi t al 
Mercy Medical Center 

ORDER 

$ 421.00 
625.00 

1,383.75 
6,518.7 4 

IT IS THEREFORE ORDERED that defendants pay unto claimant an 
additional six and one-seventh (6 1/7) weeks of temporary total 
disability compensation at the rate of two hundred sixty-eight 
and 94/100 dollars ($268.9 4) per week. 

IT IS FURTHER ORDERED that defendants pay unto claimant the 
following medical expenses: 

Dr. Kothari 
Dr. Winston 
Iowa Lutheran Hospital 
Mercy Medical Center 

Costs are taxed to defendants. 

S 421. 00 
625.00 

1,383.75 
6,518.74 

Interest is to accrue on this award from September 30, 1983. 

A final report shall be filed by defendants upon payment of 
this award. 

Signed and filed at Des Moines, Iowa this 31st day of 
January, 1984 . --

Copies To: 

Mr. Joel W. Bittner 
Attorney at Law 
605 Midland Financial Bldg. 
Des Moines, Iowa 50309 

Ms. Anna Shinkle 
Attorney at L•w 
1021 Midland Financial Bldg. 
Des Hoines, Iowa 50309 

Mr. Roger L. Ferris 
Attorney at Law 
10th Plr. Hubbell Bldg. 
Des Moines, Iowa 50309 

BARRY MORANVILLE 
DEPUTY I NDUSTRIAL COMM ISSIONER 

BEFORE TBE IOWA I NDUSTRIAL COMMISSIONER 

BRANDON CURTIS, 

Claimant, 

vs. 

SWIFT I NDEPENDENT PACKI NG, 

Employer, 

and 

NATIONAL UNION FIRE INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

File No. 693117 

~ R B I T R A T I O N 

DECISION 

This is a proceeding in arbitration brought by the claimant, 
Brandon Curtis, against his employer, swift Independent Packing 
Company, and the insurance carrier, National Union Fire Insurance 
Company, to recover benefits under the Iowa workers' Compensation 
Act as a result of an injury claimant allegedly sustained on 
February 2 or 3, 1982. 

This matter came on for hearing before the undersigned at 
the office of the industrial commissioner in Des Moines, Iowa on 
November 9, 1983. Pursuant to a post-hearing order of that 
date, briefs were filed by both claimant and defendants on or 
before December 8, 1983. These were considered in the disposition 
of this case. 

An examination of the industrial commissioner's file reveals 
that a first report of injury was filed February 17, 1982. 
There are no other official filings. 

The record in this case consists of the testimony of claimant, 
of claimant's father, Gregory Curtis; of Herb Wilson; of Tony 
Paul Barris; claimant's exhibits l through 37; and defendants' 
exhibits A through N. Claimant's objections to defendants' 
exhibit Bis sustained on the grounds that defendants failed to 
make the document available to claimant's counsel. Claimant's 
objection to defendants' exhibit Dis overruled. Objections to 
oral testimony on which ruling bas been reserved, if any, will 

be adddressed in the review of the evidence. 

The parties stipulat ed tha t medical e xpenses were fair and 
reasonab~e. The insurer has paid all bills. There was no 
stipulation as to rate. 

ISSUES 

The following issues are to be resolved: 

l) Whether claimant received an injury which arose out of 
and in the course of his employment. 

2) Whether there is a causal relationship between the 
alleged injury and the disability. 

3) Whether claimant is entitled to benefits and the nature 
and extent of any benefits to which he is entitled. 

4) Whether defendants should be subject to penalties under 
section 86 .13. · 

5) The applicable rate of weekly compensation if an award 
is made. 

6 The date the healing period ended. 

REVIEW OP THE EVIDENCE 

_claim~nt, Brandon Lee Curtis, testified in bis own behalf. 
Claimant 1s a married, t wenty-five year old, male. Be has t wo 
minor children , one of whom was born after the injury date. 

Claimant testified that he completed t welfth grade, but 
lacks one-quarter credi t required for high school graduation. 
While in high school claimant lettered in football and baseball 
and took classes in diesel mechanics for three years. Claimant 
has no other specialized training and has undertaken no other 
pos t -high school training. 

Claimant's work history reveals that he has worked large ly 
as a genera l laborer or in semi-sk illed jobs. Claimant worked 
at ~he Holiday I nn on a part-time basis fr om 1973 through 1976. 
Claimant washed dishes and tax ied truck d r i vers who were s e e king 
rooms t o the motel. Claimant worked as a truck washer a nd 
assistant mechanic at Leaseway Diese l. Cla imant r ecited tha t he 
was hi red under a government program and received only minimum 
wage at this job. Claimant also worked f or Powell Const r uction 
for a pe r iod in 1977. In this job, claimant " roughed" in the 
frames and weather-tightened residential housing. Claimant 
related he has worked for Southern Iowa Remodeler s, a business 
which bis father owns, at various times since his fiftee nth 
bir t hday. Claimant stated that while Remodelers builds garages 
and additions t o e xisting homes, bis duties were substantially 
similar t o those performed for Powell. Claimant has also worked 
fo r Ideal Construction intermitt ently for approx imately t wo and 
one-half years. Powell renovates slum pr operties into rental 
housing. Claimant 3totco he pcr f ocmed • all-around • work for 
Ide~l including plumbing and ot her skilled trades as needed. 
Claimant earned between four and five dollars per hour work ing 
for Ideal1 he earned a percentage of the total paid for each )Ob 
when working with his father. Claimant estimated this t o be 
abou t five dollars per hour. Claimant worked for Home Plastics 
as a press operator for one year. Be earned only $3.30 to $3. 40 
per hour, but stated this was steady empl oyment whereas con
struction work is seasonal and generally only available from 
March to December. Cl aimant le f t Home Pl as t ics to work fo r 
Swift commencing June 27, 1981. Claima nt cites the pay increase 
to $5.00 per hour a s the reason for his job transfe r . Claimant 
worked as a chuck bone r . Chuck bone rs remove the bone from the 
neck o f the beef chuck . Cla imant re l ated tha t it can take from 
two t o ten minutes to debone a chuck . In orde r to r e ceive 
qualification ra te pay , a worker must be able to debone in less 
than t wo minutes a nd ma i nta in such time f o r eight hours. 
Qualif ied boners receive an add itional $1.10 per hour. Cla ima nt 
testified t hat he qua l ified before the February 1982 injur y d a t e . 
Claimant stated that there were generally eight employees on the 
chuck deboning line a nd tha t he was able t o do his share. He 
stat ed the re was an unwritten law that each employee just did 
his share. Claimant stated that deboners used the weight of the 
chuck to help pull t he bone. 

Claimant also worked in data pack . There, he boxed chuck 
in~o 28 b~ 15 or 16 inch boxes. Be also worked in meat packaging. 
This required considerable lifting and pulling of chuck weighing 
be~ween 70 and 100 pounds. Claimant also worked on wizard line, 
spinal cord removal, maintenance, cleanup, and as a round line 
fill-in. Claimant stated that the wizard line c l eaned meat off 
bones for hamburger. Both this job and spinal cord removal 
required lifting of t wo pounds or less. Claimant did not detail 
the duties and requirements of maintenance, cleanup, and fill-in 
workers. 

Swift has an employee grading system under which employees 
receive scores from one to ten. One deno t es a very superior 
worker. Claimant recited that he bad achieved a grade one by 
the injury date and consequently received a $1.10 per hour pay 
raise. The record is unclear as to whether this is an additional 
salary increase beyond that foe qualifying as a chuck boner. 
Claimant testified that he was receiving a wage of $7. 40 per 
hour on the injury date. Be states he received union, employment 
length, and qualification rate salary increases. 

Under a union contract in force on the injury date, employees 
v ere guaranteed payment for at least 36 hours of work. 

Claimant described his pre-injury health as "good"; he 
related a number of illnesses and injuries, however. Claimant 
broke his arm in second grade. Be suffered a bout of kidney 
problems in 19671 injured bis foot and ankle when he dropped a 
flour canister on bis toe in 1965; received ~nee injuries while 
playing football in 1974 and while working for Powell in 1977; 
injured his thumb and finger in the press at Home Plastics; and 
t wisted his knee in a home injury this year. Claimant also 
suffered tendonitis while at Swift. Claimant was off work for 
two days and was put on cleanup at less than bis full pay grade 
when he returned. .. 

Claimant testified that he had no pain or back injury before 
February 2 or 3, 1982. Claimant worked the 3 to 11 shift. Be 
states that at approximately 8:00 p.a., on or about February 1, 
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1983, he experienced a sharp pain in his lower back when he 
•raised up" to throw a chuck bone back. He states he finished 
out his shift without reporting the pain to his supervisors. He 
states he told fellow employees. No other testimony corroborates 
this assertion, however. Claimant rested in bed and did not 
report for work the next day: when bed rest had not alleviated 
his conditior, he consulted Swift-authorized physiclans the 
following day. Dr . Hoffman apparently prescribed a medication 
for muscle spasms. Claimant reacted to the medicatlon and 
sought emergency room treatment when he began to vomit blood. 
Claimant then saw Dr. Hanson who took x-rays. Claimant states 
Dr. Hanson suggested to Dr. Hoffman that a myelogram be done. 
Clalmant has never had a myelogram. Doctor Hoffman released 
claimant for work. Claimant reports he worked from 3:00 to 5:00 
p.m., but left because he was e xperiencing lower back pain. Or. 
Hoffman then referred claimant to or. Boulden. 

Dr. Boulden prescribed inpatient physical therapy with 
ultra-sound and then use of a portable TENS unit. Clalmant 
rented a TENS unit for constant wear for four weeks. Or. 
Boulden also suggested claimant swim every other day. Claimant 
subsequently Joined a health center and attempted to do so. 

Or. Boulden released claimant to return to work April 27, 
1982. Claimant states he boned chuck Tuesday through Friday 
even though his lower back became stiff and sore and bothered 
him. He also worked for a time on wizard line since he suffered 
back pain while boning . Claimant relates that when he reported 
to work on Saturday his supervisor, Terry Church, " took him out 
the back door•. Claimant states that Mr. Church told claimant 
that he did not want claimant to endanger himself and preferred 
,hat claimant go ahead and quit, but if claimant did not do so, 
claimant would be laid off until Swift received a medical report 
on his condition. (Defendant's objection to this testimony on 
the grounds that it called for speculation on claimant's part is 
overruled.) 

Claimant states he reported for work on both the following 
Honday and Tuesday . Each day, he was told he could not return 
to wor~ since Swift had not received a medical report on his 
condition. Claimant relates that when he reported to work on 
Wednesday he was advised that the personnel office had news. 
Claimant recites that Swi ft ' s personnel director, Tony Harris, 
told claimant he was being let go because of his disability. 
Claimant reports or. Harris advised him to return to school and 
Swift "wouldn't fight" his disability. Claimant stated he 
believed he had no choice to return to work even though he felt 
he could perform light duty work. Claimant testified he had 
interviewed for, but did not receive, a supervisory Job before 
his injury. Claimant opined he could have worked on wizard 
line, or cleanup, in packaging, or in the knife room. Claimant 
tPstified that on the previous Saturday, Mr. Church had told 
claimant that even if he were assigned a light duty job, he 
could slip and paralyze his back and, therefore, Swift did not 
• ant him working. 

Claimant stated that he underwent vocational rehabilitation 
testing after his termination at Swift. Re reported additional 
education and training for light duty work were recommended. 
Defendants' objection to this evidence as hearsay 1s overruled. 
Claimant expressed his belief that he could not afford to go to 
school. 

Claimant related that he has held a variety of jobs since 
his termination from Swift. Claimant assisted his father in 
cabinetmaking. The work was characterized as requiring little 
physical labor. Claimant reported that he worked as a hand 
sander and that he was allowed to leave work when his pain 
affected his ability to work. 

Claimant states he worked as a hired hand on his father's 
farm during the fall of 1982. Bis duties included checking 
livestock, giving antibiotics, and milking. He worked approxi
mately 16 to 20 hours per week. His total wage was between $500 
and $600. Claimant built garages and remodeled basements with 
his father from approximately April to October 1983. He laid 
out bu1ld1ng frames and cut building materials. Claimant 
received one-third of his father's return on each job. His 
total earnings were approximately $3,600.00. 

Claimant reported he has a constant backache and that if he 
"turns wrong• he is unable to work for three or four days. Be 
said quick movement aggravates his pain as does prolonged 
sitting. He said that when he uses proper body mechanics and 
keeps the weight in his arms and legs, he can lift without great 
pun. 

Claimant related an incident where he experienced pain 
simply because he stepped from a truck improperly. 

At hearing time, claimant wa~ working as a foreman at 
H1dwest Garage Builders. He reported that while he anticipated 
steady employment until the construction season ended in December 
198J, he is treated as a general contractor and, therefore, will 
not qualify for unemployment during the three months of winter 
layoff. Claimant did not testify as to his earnings at ~1dwest: 
he did state that he is paid by the square foot of construction 
rather than on a hourly rate. 

Claimont had a CT scan in January 1983. Following such, Or. 
Boulden advised claimant that either a body cast o r surgery 
would be necessary. Claimant did not consent to either procedure. 
Claimant is afraid surgery would further impair his condition. 
Claimant believes his condition has improved since seeing Dr. 
Boulden in January. 

On cross-examinatton, claimant admitted he did farm work for 
his father while receiving unemployment; he has missed no work 
time because of back pain since summer 1983; he indicated on his 
unemployment application that he was ready and willing to work; 
he had never discussed vocational rehabilitation benefits with 
his attorney; he had had no butchering or packinghouse experience 
before joining Swift: and he received a three-day suspension 
while work ing at Rome Plastics vhen he "messed up• an order. 

Claimant denied having back pain with his kidney infection 
and following his auto accident In 1981 When questioned as to 
vhy the medical history taken on February 8, .~83 reported 
claimant had stated that he had had back pain for the last one 

or two weeks, claimant explained he did not realize he had a 
back problem until x-rays were taken. Claimant also admitted 
that when he talked to Mr . Barris on his termination date, 
claimant did not specifically request a Job change, but only 
asked what he could do. 

On redirect examination, claimant stated he was unaware of 
his back inJury when he first discussed his problems with 
medical personnel. He thought he only had muscle spasms. He 
stated his doctors told him his injury was the result of deboning 
chuck. He recited that he had been an average student generally, 
but with superior ability in English and physical education. 
When further questioned by defense counsel, claimant admitted he 
could not state that any one deboning incident had brought on 
his back pain. 

Claimant's father, Gregory Curtis, testified in claimant ' s 
behalf. He stated claimant had not had back problems before 
February 1982. He reported that claima nt's back pain was 
episodic with periods in which claimant could work though with 
limited agility followed by times of aggravate-a pain during 
which claimant was unable to work. The witness stated that 
because of his slower reaction tlme, claimant is now unable to 
work heights. Claimant now lacks the flexibility necessary to 
bend over and nail siding. The witness opined that most employers 
would not grant claimant the flexib l e work arrangements his back 
pain requires; he stated he would not do so if claimant were not 
his son. 

On cross-examination, Mr. Curtis stated that claimant's 
current job is similar to the subcontracting position the 
witness had previously and that the witness would have earned 
between $22,000.00 and $2 4, 000.00 in 1983 had he remained in 
that position. The witness conceded that claimant had gained 
experience as an overseer when working for the witness and that 
with such experience, claimant could become a leadman or possibly 
a carpenter foreman. The witness reported that carpenters 
generally earned $7.00 per hour; · leadmen $8.00 per hour; and 
foremen $9.00 to $9.25 per hour . The witness stated that 
construction workers generally will not work for eight or nine 
weeks during the winter. 

The witness had observed that claimant had leg pain and loss 
of flexibility and mobility after his earlier knee injury but 
denied having seen any evidence that claimant had back pain 
before February 1982. 

On redirect examination, claimant's counsel asked the 
witness whether subcontractors usually hire persons with claimant's 
back problems. The witness stated that a leadman or foreman who 
often missed work because of medical problems would not be kept. 
Defense counsel's objection to the above as lacking proper 
foundation is overruled pursuant to section 17A.14(1) , Code of 
Iowa . 

Herb Wilson of Preferred Business Services, Inc. testified 
in defendants' behalf. This witness was hired to surveil 
claimant's post-injury activities and report these to Swift. Mr. 
Wilson filmed claimant a number of times and prepared a report 
outlining the activities observed. Defense counsel offered the 
report as defendants' exhibit o. Claimant's objection to 
defendants' exhibit Don the grounds that it is hearsay and 
cumulativP 1s overruled. Defendants' exhibits G, H, 1, J, K, L 
and Mare film reels showing cla1ruant carrying and lifting 
various items, generally five-eighths thicknesses of four by 
eight particle board, which the witness stated weigh between 40 
and 50 pounds. The witness stated he observed claimant from 
7:00 to 11:00 a.m. on May 19, 1983. He stated claimant began 
work at 8:00 a.m. and took no rest breaks during the observation. 
The witness reported that during other observations, the claimant 
appeared to be doing the bulk of the lifting. 

On cross-examination the witness admitted that when observing 
claimant in January, he noted that two women shoveled the snow 
from claimant's drive even though claimant was home. The 
witness admitted he had only observed claimant during 13 days 
over approximately six months. The views on defendants' exhibits 
G through M were the witness's only observations of claimant 
doing physical labor. 

Mr. Tony P. Harris also testified as a witness for defendant. 
Mr Harris has been Swift's personnel manager for the last three 
years. Mr. Harris stated that the purpose of his pre-termination 
~eeting with claimant was to discuss other possible jobs at 
Swift with claimant. Mr. Harris reported that a "gentleman's 
agreement• was reached with c laimant under which claimant would 
oe taken off the active payroll and Swift would not contest 
claimant's unemployment benefits. Mr. Barris reported he had 
~nown claimant suffered from a degenerative back condition prior 
to beginning work at Swift. He relayed that claimant had never 
discussed other ~obs with him even though the witness reported 
he intended to discuss_ uch with claimant and specifically that 
of trimming contamination. Mr. Barris intimated claimant 
terminated his employment because of claimant's concern that he 
would further inJure himself. Mr. Harris stated the union shop 
nade job transfers d . fficult. 

Mr. Harris testified that he was familiar with chuck boning 
and observed that if the cut were lifted properly, the worker 
need never pick up the entire weight of the chuck. 

On cross-examination, claimant's counsel questioned this 
vitness exten~1vely_as to his knowledge of workers' compensation 
l aw and Swifts policy toward workers suffering job-related 
inJuries. Defense counsel's objections on the grounds of 
relevancy and lack of foundation are overruled and the witness's 
responses are admitted for whatever probative value they have. 
The witness stated he supervises workers' compensation administra
tion at Swift with the advice of Crawford and Company whom he 
characterized as insurance adjusters. Be opined that leas than 
one P!rcent of Swift's workers are " let go• after work-related 
lnJur1es. He stated those terminated were terminated because 
they violated other company policies and not because of their 
Injuries. Hr. Barris said he was unaware of claimant's reported 
conversation with Mr. Church. The witness equivocated that he 
would consider rehiring claimant if he applied for vork with 
Swift, but would not commit himself regarding such stating he 
had not reviewed claimant's work history in the past year or 
claimant's desire to work or whether work was available at s wift. 
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On redirect examinat i on, the witness testified that injured 
employees were terminated only after three days unexcused 
absence after receiving a doctor's release to return to work . 
Be stated he relies on the advice of company counsel regarding 
post- injury terminations . On further questioning by claimant's 
counsel, the witness admitted that he knew of more than five 
cases where workers alleged Swift terminated them because they 
had submitted compensation claims. 

On rebuttal, claimant recited that defendants' e xhibit C a 
small sample of five-eighths inches particle board was thick~r 
than that normally used as garage walls. He related that 
one-half inch and three-eighths inches thickness are normally 
used for walls and stated these weigh approximately 15 pounds. 

Claimant's exhibit 34 is the deposition of William R. 
Boulden taken by defense counsel on August 3, 1983. or. Boulden 
is an orthopedic surgeon. Upon questioning by defense counsel, 
Dr. Boulden sta~ed he had last seen claimant on July 21, 1983. 
Be reported claimant then told him he had not had much problem 
~n the six months interval since his examination by or. Boulden 
in January 1983. On examination, claimant had a full range of 
motion and no negative straight leg raising indicating that 
claimant had no nerve root irritation. Claimant's reflexes were 
equal and symmetrical and he had no motor weakness. Based on 
these findings, the doctor reported telling claimant he did not 
then _need surgery even though the doctor had recommended surgery 
in his March 7, 1983 report. The doctor relayed that a CT scan 
performed in January 1983 revealed claimant had a disc (problem) 
as well as spondylolysis. The doctor reported that he anticipated 
no further treatment of claimant for the Pebruary 1982 injury 
but stated he _would not want claimant in a job where claimant' 
had to bend with his back or do repetitive lifting with his back. 
The doctor opined that claimant reached his maximum level of 
improvement by Pebruary 1983. When asked whether claimant would 
suffer any permanent partial disability as a result of his 
February 1982 inJury, the doctor opined: 

The likelihood of this injury causing him any 
permanent disability, in my opinion, is zero, 
because --- and I will relate the reasons: Because 
there's been no new structural change in his back, 
or deterioration of structural things in his back. 

The_doctor stated that claimant's back was probably more 
susceptible to recurrences of like back problems as a result of 
the February 1982 injury, however. The doctor opined that from 
a medical standpoint claimant's back problems were unlikely to 
cause a loss of earnings. The doctor then observed many companies 
wi ll not hire a person upon finding the individual has had back 
problems. The doctor assigned claimant a 10 to 15 percent 
disability as a result of his preexisting spondylolysis, but 
stated he did not feel claimant's permanent disability had 
changed as a result of the Pebruary 1982 injury. 

On cross-examination by claimant's counsel the following 
dialogue transpired: 

O Doctor, when you viewed the films of Hr. Curtis 
working on the garage, was the kind of lifting he 
was doing, lifting with his back? 

A No. I made comments to that to the counselor at 
the viewing that he was using his back in the 
proper way. 

O So in a way, to the untrained eye, the films are 
deceiving in that they would indicate that the man 
has a good strong back without any defect at all, 
when, in fact, he ' s lifting with his legs and arms? 

A He was using proper back mechanics. I would say 
yes to your question. 

The doctor answered affirmatively when asked if on claimant's 
release to return to work it was his recommendation that claimant 
avoid the kind of pulling and twisting activities that might be 
required in the job (of chuck boning) and be restricted to jobs 
that would not require pulling and twisting in the use of his 
back. The docto r further opined that he had recommended claimant 
use proper body mechanic s and that this might restrict claimant 
in certain jobs at Swift. The doctor also intimated in response 
t o c laimant's counsel's questioning that claimant reached his 
maximum medical improvement in Pebruary 1983 stating: •. •· 
obviously I don't think [claimant) would have went (sic) back to 
the work he is doing now in February if the symptoms had been 
present . ... " 

On redirect-examination by defense counsel, the doctor 
stated the restrictions he placed on claimant in April 1982 were 
due to hoth the February 1982 injury and claimant's preexisting 
condition. 

Claimant's exhibit 35 is the deposition of or. Peter Wirtz 
taken on behalf of defendant on July 8, 1983. or. Wirtz is an 
orthopedic surgeon who examined claimant on March 14, 198). On 
examination, the doc tor observed that claimant's: 

[B)ack was flexed in 90 degrees. Bis straight leg 
raising was 90 degrees with both legs. The knee 
Jerks were 2 over 2. The ankle jerks were 2 over 
2, whic h were normal. The patient had pain to 
perc ussion in the right lower lumbar area as well 
as at the ar~a o f the LS, Sl disc space. There was 
no notch pain or [sic] any musc le tightening in the 
lower extremities.• 

There also were no l imitations on claimant's range of motion 
in the low back area and the neurological examination of the low 
bac k was normal. or. Wirtz also agreed with or. Rosenfeld's 
statement of June 6, 1983 that "clinical exam (of claimant) has 
never really shown any neurological emphasis ... • The doctor 
stated his 45 to 50 pound lifting limitation of April 4, 1983 
was due to conditions o ther than the February 1982 injury, 
namely; claimant's spondylolysis at the lower lumbar area. In 
explanation of such, the following dialogue transpired between 
the doctor and defense counsel: 

Q. Can you describe for me what that is and how it 
affects the flexus of the low back? 

A. This spondylolisis [sic) is at L-5, which is 
the fifth lumbar vertebra. What has happened 
there is that the bone has had an injury to the 
a r ea causing a fracture. The fracture is not 
healed bone to bone but has made a type of 
f ibrous tissue. This makes that part of the 
spine less stable or less resilient to stresses 
and strains . 

Q. Are you aware of anything that indicates that 
that fracture would have occurred in February 
of 1982? 

A. With his history, it would be indicative that 
that fracture did not occur on that date, in 
that in the x-ray taken by Or. Hanson, the 
patient was noted to have had an abnormality, 
which would indicate that pre-existed the 
2-3-82 injury. 

Q. Would you then agree w1th or. Boulden that that 
pre-existing condition "is something he has had 
for a long period of time• when he so states it 
in his March 7, 1983, report? 

A. Yes . 

Q. Would you e xpect a person with this pre-existing 
condition to develop pain with heavy work and 
turning and t wisting even without any specific 
injury while doing so? 

A. Yes . 

The doctor opined that had claimant ruptured a disc in the 
February injury he could be expected to be able to state a 
specific incident concerning it but that a possible sequence of 
events from an injury which aggravated a preex isting condition 
was pain coming on over a time such as recorded in claimant's 
Iowa Luthern Hospital medical record of February 5, 1982. The 
doctor opined that claimant's CT scan revealed a disc abnormality 
on the right side as well as a degenerative facet with distortion 
of that area on the right side where the disc was diagnosed as 
herniated. Be stated that with spondylolysis with disc distortion, 
it is difficult to read that area as to a frank herniate of 
material. Therefore, he had some question as to whether claimant 
had a ruptured disc. 

The doctor diagnosed claimant as having a chronic backache 
of muscle secondary to the spondylolysis defect in his spine 
with no obJective signs or symptoms that the injury occurred in 
claimant's low back in February 1982. 

In response to query by defense counsel, or. Wirtz opined 
that claimant could do heavy work with some care and restriction 
of back activities if he used precautions against back strain. 
These include guarded lifting, some weight restrictions, some 
rcctrict!ons in pushing and pulling, twisting of his back. The 
doctor opined that such restrictions were not due to the February 
1982 occurrence and that claimant had not suffered any permanent 
partial disability as a result of such. The doctor also ex~r~ssed 
his belief that given claimant's condition at time of deposition, 
neither surgery nor a myelogram was warranted. The doctor also 
opined that claimant's sheetrock-carrying activities, as shown 
on Wirtz deposition exhibit 1, were not consistent with disc 
rupture in February 1982 or with permanent partial impairment 
resulting from the February 1982 injury and that those act1vit~es 
had a tendency to confirm the temporary nature of the aggravation 
of claimant's preexisting condition by claimant's February 1982 
inJury. 

On cross-examination by defense counsel, the doctor agreed 
that claimant's job as a chuck boner was consistent with a 
preexisting spondylolysis even though the work involved a lot of 
heavy lifting, bending, stooping, and cutting heavy pieces of . 
meat; that approximately 10 to 15 percent of the general population 
hos like back conditions; that two-thirds of these never develop 
any symptomatology and, therefore, it was consistent with 
claimant's prior condition that he was able to do heavy work for 
at least six months before his February 1982 injury. On query 
from claimant ' s counsel, the doctor explained the probable 
on-set of an injury such as claimant's as follows: 

A. The patient usually suffers a rotational injury 
to the spine, and that rotates the disc material 
and the lining of the disc. Since the bone 
that is a problem with the spondylolysis does 
not stabilize, the spine in that part of the 
rotation will cause stretching of the ligaments. 
That sets up the low back pain in the muscles 
and the muscular pain in the back. Any type of 
rotational inJury can be a fle xion injury when 
the patient bends over to pick up an object. 
Simply leaning forward could cause a similar 
type of strain to the structures. 

Q. Over time, once that occurs, if you keep using 
that back, it can get worse and worse with 
activities? 

A. That's correct. 

Q. Once this occurs, what accounts for the continuing 
chronic pain? Is it that those ligaments have 
been stretched out of shape and now is less 
stable? Would you give .me an idea in that 
regard? 

A. When the ligaments get stca1ned, they tend to 
become s wollen. It's like a sprained ankle, 
the same structures as a ligament. The structure 
gets stressed. It gets kind of stretched. It 
gets s wollen and irritated. It takes nature a 
period o f time to reduce the s well1ng and what 
we call the irritation in the ligament structures 
in the area of the sprain, whether it be in the 
ankle or the back. That's why i t takes maybe 
t wo, t'iree, four weeks to be "r'id of the severe 
pain, 
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Q. What about the chronic nature of the pain in a 
situat ion li ke that7 ..• 

A •.•. The reason the symptoms stay persistent is 
that it doesn't take a lot of stress to stretch 
the ligament and become symptomatic. It 
doesn't take a lot of activity. It can be as a 
matter of getting up from a chair, rolling 
around in bed. 

Q. If I understand this correctly then, a man can 
go through his life, play football, do heavy 
work and never have a problem; but once he has 
an overstretching of it and starts to have that 
symptomatology, it can become a chronic condition. 
Is that fair? 

A. That is true. 

Q. Be becomes more susceptible to re-injury, so to 
speak, possibly less stable? 

A. The whole sequenct of events does tend-- Once 
it becomes symptomatic, it does tend to become 
chronically symptomatic and symptomatic to a 
lessor type of injury. 

The doctor expressed his belief that claimant's symptoms are 
lue to his spondylolysis and disc slippage rather than to a 
1erniation since claimant does not have restriction of leg 
•otion and evidence of nerve damage which would normally accompany 
ier~iation of disc material. 

Claimant's exhibits land 2 are medical reports of Hartin s. 
losenfeld, o.o., an orthopedic surgeon, of October 12, 1982 and 
June 6, 1983 respectively. In exhibit 1, or. Rosenfeld diagnosed 
·laiman t as having a lumbar strain resolved with aggravation of 
.he preexisting spondylitic defect, agreed that claimant achieved 
,aximum medical improvement as of April 27, 1982, and assigned 
:laimant a 20 percent physical impairment as a result of the 
njury. The doctor further opined: 

I do not feel that any of [claimant's] impairment 
is attributable necessarily to the spondylolitic 
defect as this is something that he had from any 
where up to twenty-four (24) years and had functioned 
quite well before the injury ..• ! would feel (claimant] 
should be able to perform whatever activities he 
desires as long as he maintains and uses good body 
mechanics .•• [claimant] is restricted to activities 
at this time that require minimal manual labor and 
also that do not require prolonged sitting. 

In exhibit 2, the doctor expressed his confusion that the CT 
can would show a large herniated disc when clinical examination 
as never really shown any neurological deficits, opined that if 
laimant had a ruptured disc it could be related to his injury 
f June 1981 (sic] but the doctor felt he could not judge 
hether claimant had a ruptured disc or whether such wa s related 

d o his injury on the basis of the CT scan alone. 

Claimant's exhibits 4 through 9 and 11 through 15 are 
edical reports and related matters of William R. Boulden, H.D. 
Xhibit 10 is a work release for claimant of Dr. Boulden with a 
eturn to work date of April 27, 1982. In exhibit 3, or. 
oulden opined to claimant's counsel that claimant has a 20 
ercent disability of his back based on the spondylolysis as 
ell as the traumatic nature of his symptoms. He attributed 5 
o 1~ percent of this to claimant's preexisting condition and 
ttributed 5 to 10 percent to his work injury. In exhibit 12, a 
arch 7, 1983 letter of or. Boulden to Cyndra Gratias of Crawford 
nd Company, Dr. Boulden states that claimant's CT scan shows a 
umbac herniated disc at L5-Sl and that surgery is warranted 
ince claimant has not shown much improvement. In exhibit 13,an 

,~ Pril 18, 1983 letter to defense counsel, or. Boulden stated 
laimant has had a degenerative disc because of the spondylo
isthesis for some period of time and, with this mechanical 
nstable back, had gone on to rupture. In exhibit 15, a July 
1, 1983 letter to Cyndra Gratias, or. Boulden opined that 
laimant's symptoms had resolved from his previous trauma and 
hat since claimant had a preexisting spondylolysis he had not 
ustained a permanent partial impairment of his back as a result 
f such. 

Claimant's exhibits 16 through 19 are progress notes and 
edical reports of Glen o. Ranson, H.o. In exhibits 16, 18 and 
9, the doctor records claimant's history as [claimant) had been 
oing a lot of twisting and turning at work February 3, 1982 and 
radually developed low back pain which worsened when claimant 
wisted, turned or moved. In exhibits 19 and 20 the doctor 
tates claimant denied any significant problems previous to 
ebruary 3, 1982. 

Claimant's exhibits 20, 21, 22, 23 and 24 are medical 
eports of R. w. Hoffman, H.o. Claimant's exhibit 21 is a work 
elease by Or. Hoffman reciting claimant could return to work 
ithout restrictions on February 22, 1982. Attached is a 
ompany nurse's report of February 22, 1982 directing claimant 
l go home and recheck with a docto• for further testing on his >ck 

Claimant's exhibit 
laimant from March 2, 
<hibits 26 through 28 

25 is a physical therapy 
1982 to March 15, 1982. 
are reports of Thomas W. 

record for 
Claimant's 
Bowen, L,P.T. 

Claimant's exhibits 26 through 33 are various hospital 
•cords and radiographic reports of Iowa Luthern Hospital from 
?bruary 5, 1982 to February 18, 1983. Exhibit 29, the report 
f February 5, 1982 states this hand written history: 

Pt states for past 1-2 wk he has had R midback pain 
and when he bends over at work pain becomes sharp 
and radia t es to L side uncertain of injury 

lllowed by the observation that claimant: 

may have injured his back at work bu t is unsure at 
the present time of the inJury. Over the r~st 2 
weeks has had progressive worsenings of spt •~ and 

pain in the right and thoracic back with similar 
sharp types of pain in the left mid thoracic back 
area. 

Exhibit 31 , the radiographic report of February 9, 1982, 
reports a bilateral spondylolysis of the pars inter-artlcularis 
of LS with little evidence for spondylolisthesis with extremely 
minimal change in this regard at LS-SI and narrowed disc space 
at LS-Sl. Exhibit 33, the February 18, 1983 radiographic report 
of claimant'G CT scan reports a large herniated disc at the 
LS-Sl level on the right. 

Claimant's exhibit 36 is Swift's attendance calendar for 
Brandon Curtis for 1981 and 1982. 

Claimant's exhibit 37 is a March 1982 file letter of Richard 
Wood, EMT, relating that claimant was sent home from work for 
his back problems and stating Swift would check with his doctor 
on Monday to find the limitations his back can tolerate. 

Defendant's exhibit A consists of a number of medical 
reports, many of which duplicate claimant's exhibits l through 
33. Of note, however, were the following medical reports of or. 
Wirtz: a June 20, 1983 letter to defense counsel in which or. 
Wirtz opines that the disc herniation at LS-Sl on claimant's CT 
scan may be due to a distortion of this disc space rather than a 
frank herniation of disc material since this is the same level 
as the LS-Sl spondylolysis; an April 4, 1983 letter to cyndra 
Gratias of Crawford and Company stating claimant had full range 
of motion on examination on March 14, 1983, and that, in light 
of such, claimant could have returned to some type of employment 
if so motivated, and that claimant's condition would limit heavy 
lifting, bending, pushing and pulling of approximately 45-50 
pound limit; a March 14, 1983 letter to Crawford and Company 
diagnosing claimant's problem as chronic backache secondary to 
spondylolysis and stating: 

This patient suffered an aggravation of pre-existing 
problem in February of '82 which lasted over an 
extended period of time. He continues to be 
symptomatic and I feel this is a muscleskeletal 
strain in nature ...• 

Defendants' exhibit C is a four inch by one and a half inch 
section of five-eighths inch particle board. Defendants' 
exhibit Dis the surveillance reports of Preferred Business 
Services, Inc. Defendants' exhibit Eis gross wage information 
for.claimant for the 13 weeks prior to February), 1982. The 
exhibit shows a total of 486.8 hours worked with an average 
hourly wage of 6 and ~99/1000 dollars. 

Defendants' exhibit F consists of eight color photos which 
defendants' exhibit D relates to construction projects undertaken 
by claimant and his father. 

Defendants' exhibit N is a Swift's termination notice for 
claimant. The notice characterizes claimant's termination as a 
discharge and states the reason for such as: "No misconduct. 
Physically unable to perform job due to previous physical 
condition." 

APPLICABLE LAW ANO ANALYSIS 

This first 1ssue to be decided is whether claimant received 
an inJury which arose out of and in the course of his employment. 

. Claimant has the burden of proving by a preponderance of the 
ev~dence that he received an injury on February 2 or 3, 1982 
which arose out of and in the course of his employment. McDowell 
v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

An employee is entitled to compensation for any and all 
personal injuries which arise out of and in the course of the 
employment. Section 85.3(1). 

The inJury must both arise out of and be in the course of' 
the employment. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 
402, 68 N.W.2d 63 (1955) and cases cited at pp. 405-406 of the 
Iowa Report. See also Sister Har Benedict v. St. Har 's Corp., 
255 Iowa 847, 124 N.W.2 ( an Hansen v. ate o owa, 
249 Iowa 1147, 91 N.W.2d 555 (1958). 

The words •out of" refer to the cause or source of the 
injury. Crowe, 246 Iowa 402, 68 N.W.2d 63 (1955). 

The words "in the course of• refer to the time and place and 
circumstances of the injury. McClure v. Un1on et al. Counties, 
188 N.W.2d 283 (Iowa 1971); Crowe, 246 Iowa 402 68 N w 2d 63 (1955). ' ' . 

. While the record in tn.s case is voluminous, it is interlarded 
with irrelevancies and certain facts alone are salient in the 
determination of the issues. Briefly, claimant has a preexisting 
spondylolysis such_as affects 10 to 15 percent of the general 
population; two-thirds of those so-affected will never experience 
significant discomfort related to the condition. Claimant, 

8 twenty-five year old man who played both football and baseball 
in high school and who has engaged in construction work and 
other large motor-movement manual labor, testified he experienced 
no back difficulties before February 1982. Claimant's father 
substantiated this testimony. The February 1982 medical records 
1n evidence taken as a whole support the on-set of claimant's 
difficulties at such time and each either affirmatively states 
or seriously considers that claimant ' s difficulties resulted 
from his employment activities. Claimant's job as a chuck 
deboner required that he engage in turning, twisting and pulling 
motions throughout an eight hour work day. Claimant would not 
be required to perform such motions consistently and for that 
prolonged period in ordinary lif e or in most other forms of 
employment. Neither claimant nor defendants produced evidence 
that claimant engaged in other activity which po9sibly produced 
his back pain of February 1982. A person with preexisting 
spondylolysis may develop pain with heavy work, turning and 
t wisting without a specific injury or, perhaps more properly a 
specific incident of injury. ' 

The supreme court of Iowa in 
218 Iowa 724, 25 4 N.W. 35 (1934 ) Nurseries, 
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definition of personal injury in workers" compensation cases as 
follows: 

While a personal injury does not include an occupational 
disease under the Workmen "s Compensation Act, yet 
an inJury to the health may be a personal injury. 
(Citations omitted.] Likewise a personal injury 
includes a disease resulting from an inJury ..•. The 
result of changes in the human body incident to the 
general processes of nature do not amount to a 
personal inJury. This must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work. Such 
result of those natural changes does not constitute 
a personal injury even though the same brings about 
impairment of health or the total or partial 
incapacity of the functions of the human body. 

A personal injury, contemplated by the Workmen's 
Compensation Law, obviously means an injury to the 
bndy, the impairment of health, or a disease, not 
excluded by the act, which comes about, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
(Citations omitted.) The inJury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby Impairs 
the health, overcomes, inJuces, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a part or all of the body. 

When the above-stated legal principles are applied to the 
above-stated facts, it becomes apparent claimant sustained an 
inJury when the prolonged twisting and turning required in his 
work as a chuck deboner lighted up claimant's otherwise latent 
spondylolysis. Thus, claimant's work activity created both the 
source and the circumstances of his injury and claimant has met 
his burden of establishing that his injury arose out of and in 
the course of his employment. 

(To so decide is not to accept wholehandedly claimant's 
testimony as to specific on-set of pain. Claimant may well have 
searched his mind beyond its border with his imagination in his 
hope to find a specific incident as a source of his symptoms. 
It is sufficient that the preponderance of credible lay and 
medical evidence establishes that, in early February 1983, this 
previously symptom-free, apparently healthy, young man experienced 
pain properly attributed to his work, such that by February 3, 
1983 he could no longer continue his assigned duties.) 

Next we must consider whether a causal relationship exists 
between claimant's injury and his alleged disability. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of February 3, 1982 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Botts, 236 Iowa 296, 18 N.W.2d 607 ( 1945). A 
possibility is insu icient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(l955). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

Expert medical evidence must be considered with all other 
evidence introduced bearing on the causal connection. Burt, 247 
Iowa 691, 73 N.W.2d 732. The opinion of experts need nci't'""be 
couched in definite, positive or unequivocal language. Sonda? v. 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). The expert opinlon 
may be accepted or rejected, in whole or in part, by the trier 
of fact, however. Id. at 907. Further, the weight to be given 
to such an opinion Is fo, the finder of fact, and that may be 
affected by the completeness of the premise given the expert and 
other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 
867. See also Husselman v. Central Telephone Co., 261 Iowa 3S2, 
154 N.W.2d 128 (1967). 

An employee is not entitled to recover for the results of a 
preexisting injury or disease but can recover for an aggravation 
thereof which resulted in the disability found to exist. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 12S N.W.2d 2Sl 
(1963); ¥ea~er v. Firestone Tire & Rubber, Co., 253 Iowa 369, 
112 N.W.2d99 (l96l); Ziegler v. United States Gypsum Co., 2S2 
Iowa 613, 106 N.W.2d S91 (1960). see also Barz v. Oler, 257 Iowa 
508, 133 N.W.2d 704 ( 1965); Almquist, 218 Iowa 724, 254 N.W. 35 
(1934). 

Th~ Iowa Supreme Court cites, apparently with approval, the 
C.J.S. statement that the aggravation should be material if it 
is to be compensable. ¥ea~er, 2S3 Iowa 369, 112 N.W.2d 299 
(1961); 100 C.J.S. Workmen s Compensation S55S(l7)a. 

An employer takes an employee subject to any active or 
dormant health impairments, and a work connected injury which 
more than slightly aggravates the condition ls considered to be 
a personal injury. Ziegler, 252 Iowa 613, 620, 106 N.W.2d 591 
(1960), and cases cited. 

It has already been established that claimant had a preexisting 
condition which was aggravated by his work injury. Therefore, 
the proper question now is whether claimant's current symptoms 
and life restrictions relate to the work injury or result from 
the underlying condition itself. The medical testimony on this 
point is conflicting with Dr. Boulden, claimant's treating 
physician, stating claimant"s activity restrictions relate to 
both the work injury and the underlying condition; or. Rosenfeld 
attributing a 20 percent impairment rating wholly to the work 
injury and Dr. Wirtz's opining that claimant has fully recovered 
from his work injury and that any continuing restrictions arose 
solely from his underlying spondylolysis. ¥et, as noted above, 
the evidence as a whole does not suggest claimant had any 
symptoms before the February 1982 injury. Be simply had a 
latent condition which previously had not hindered his life. As 
Dr. Rosenfeld relates: 

I do not feel that any of (claimant's) Impairment 

is attributable necessarily to the sponyolitic 
defect as this is something that he had from any 
where up to twenty-four (24) years and had functioned 
quite well before the injury •... 

Dr. Wirtz testified to the recurrent effects likely to 
follow an initial aggravation of the underlying condition as 
follows: 

Q What about the chronic nature of the pain in a 
situation like that? .•. 

A ••• The reason the symptoms stay persistent is 
that it doesn't take a lot of stress to stretch the 
ligament and become symptomatic. It doesn't take a 
lot of activity. It can be as a matter of getting 
up from a chair, rolling around in bed. 

Q If I understand this correctly then, a man can 
go through his life, play football, do h_eavy work 
and never have a problem; but once he has an over 
stretching of it and starts to have that symptoma
tology, it can become a chronic condition. Is that 
fair? 

A That is true. 

Q He becomes more susceptible to re-inJury, so to 
speak, possibly less stable? 

A The whole sequence of events does tend-- Once it 
becomes symptomatic, it does tend to become chronically 
symptomatic and symptomatic to a lessor type of 
injury. 

Thus, claimant's initial work injury clearly set up the 
sequela by which claimant now must live guardedly or risk 
reoccurrence of persistent and debilitating pain. This is the 
disability for which claimant seeks compensation; claimant bas 
established the requisite causal connection between the disability 
and his work injury. 

Next we must decide the extent of claimant's disability and 
his benefit entitlement, if any. 

An injury is the producing cause; the disability, however, 
is the result, and it is the result which is compensated. 
Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 
(l96lJ; Dailey v. Pooley Lumber Co., 233 Iowa 7S8, 10 N.W.2d S69 
(1943). 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.W. 899 (1935) as follows· "It is therefore plain 
that the legislature intended the term 'disability' to mean 
'industrial disability' or loss of earning capacity and not a 
mere 'functional disability' to be computed in the terms of 
percentages or the total physical and mental ability of o normal 
man.• 

The opinion of the supreme court in Olson v. Goodyear 
Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963) at 1121, 
cited with approval a decision of the industrial commissioner 
for the following proposition: 

Disability• • • as defined by the Compensation Act 
means industrial disability, although functional 
disability is an element to be considered •.. In 
determining industrial disability, consideration 
may be given to the injured employee's age, education, 
qualifications, experience and his inability, 
because of the injury, to engage in employment for 
which he is fitted. • • • • 

In Parr v. Nash Finch Co., (Appeal decision, October 31, 
1980) the Industrial Comm1ssioner, after analyzing the decisions 
of Mcspadden v. Big Ben Coal co., 288 N.W.2d 181 (Iowa 1980) and 
Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980), 
stated: 

Although the court stated that they were looking 
for the reduction in earning capacity it is un
deniable that it was the "loss of earnings• caused 
by the Job transfer for reasons related to the 
injury that the court was indicating justified a 
finding of •industrial disability.• Therefore, if 
a worker is placed in a position by his employer 
after an injury to the body as a whole and because 
of the inJury which results In an actual reduction 
in earning, it would appear this would justify an 
award of industrial disab•lity. This would appear 
to be so even if the wocker's •capacity• to earn 
has not been diminished. 

Poe example, a defendant employer's refusal to give any sort 
of work to a claima~t after he suffers his affliction may 
Justify an award of disability. Mcspadden, 288 N.W.2d 181 (Iowa 
1980). 

Similarly, a claimant's inability to find other suitable 
work after making bona fide efforts to find such work may 
indicate that relief would be grantej. HcSpadden, 288 N.W.2d 
181 (Iowa 1980). 

Reliable functional impairment ratings have not been forth 
coming in this case. At one point, Dr. B?ulden opined that 
claimant had a 20 percent disability of his back based on the 
spondylolysis as well as the traumatic nature of his symptoms. 
He attributed 5 to 10 percent of this to claimant's preexisting 
condition and 5 to 10 percent to h1s work injury. At deposition 
the doctor stated the likelihood claimant had suffe:ed any 
permanent disability as a result of bis working as zero since 
there had been no new structural change or deteriorations in 
clai■ant's back. ¥et, the doctor also stated cla1■ant should 
not do work requiring bending or repetitive lifting; he opined 
that claimant was more susceptible to reoccurrences of back 
problems because of his work injury;"he observed employers often 
will not knovingly hire an individual with back problems. The 
doctor admitted his restrictions on claimant arise both fro■ his 
work Injury and his preexisting condition. 
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Dr. Rosenfeld assigns claimant a 20 percent permanent 
partial impairment to the body as a whole attributed wholly to 
his work inJury. He offers no guidancP as to how he arrived at 
such figure, however. He opined that claimant should be able to 
perform any activities he desires if he uses good body mechanics, 
but then states claimant i• restricted to activities that 
require minimal manual labor and do not require prolonged 
sitting. 

Dr. Wirtz stated claimant had not suffered any permanent 
partial impairment as a result of his work injury and that the 
lifting and motion restrictions he gave claimant were the result 
of his preexisting condition. 

In light of all of the above, Dr. Boulden's original assignation 
of a S to 10 percent impairment of the spine will be accepted. 
That percentage is in keeping with the physical restrictions 
each physician has placed on claimant. It translates to a six 
percent functional impairment of the whole man. 

Likewise, the other indications of industrial disability are 
mixed. Claimant has returned to productive employment although 
of a different nature and with less financial security and less 
actual income that claimant likely would have received had his 
employment with Swift continued. Swift does not dispute that 
claimant's post-injury physical condition precipitated his 
discharge. Claimant's father's testimony suggests claimant may 
have difficulty continuing his present employment should he miss 
work on account of his physical condition. Claimant is a young 
man and will need an income for approximately another four 
decades. 

Claimant's apparent lack of motivation is troubling, however. 
Claimant requires one-fourth credit to obtain his high school 
diploma. He expresses no interest in either earning that credit 
or in ottaining his G.E.D. Claimant reportedly did well in 
s ,oo~. Neither of these courses of action would be too difficult 
nv, oo costly for him. Either would enhance claimant's avail
ab1l1ty for light duty work or further training which state 
vocational rehabilitation suggested he receive. Claimant 's 
feeling that he cannot afford to return to school for further 
formal education is somewhat more understandable. He is the 
father of two very sma11 children and undoubtedly feels an 
obligation to support them, but his unwillingness to take the 
Simple step of completing his high school credits or obtaining 
his G.E .D. is far less comprehensibl 0 • 

When all the above indicia are coupled with claimant's 
relatively small functional impairment, it appears claimant has 
suffered an industrial disability of 12 percent. This award 
presumes cla imant will be able to continue to work and support 
his family. Should his physical condition further hinder his 
ability to do so, he, of course, may seek a review-reopening of 
this matter. 

The length of claimant's healing period is at issue. Dr. 
Hoffman released claimant to return to work on April 27, 1982. 
Claimant was subsequently terminated. For the greater part of 
the year following his termination, claimant worked only inter
mittently and at tasks that his physical limitations permitted. 
Neither the work itself nor its compensation were substantially 
similar to that before claimant's inJury. Claimant only returned 
to regular full time work after January 1983. Dr. Boulden, his 
treating physician, opines claimant reached his maximum medical 
improvement 1n February 1983. For this reason, claimant's 
healing period properly runs from his inJury date untll February 
1, 1983 minus those days claimant actually worked for defendant
employer or for others. 

The applicable rate of weekly compensation must be assigned. 
At issue are subsections 1 and 6 of section 85.36. Subsection l 
provides as follows: "In the case of an employee who is paid on 
a weekly pay period basis, the wee~ly gross earnings.• 

Subsection 6 provides as follows: 

In the case ~fan employee who ls paid on a daily, 
or hourly basis, or by the output of the employee, 
the weekly earnings shall be computed by dividing 
by thirteen the earnings, not 1nclud1ng overtime or 
premium pay, of said employee earned 1n the employ 
of the employer in the last completed pPr1od of 
thirteen consecutive calendar weeks immediately 
preceding the injury. 

Clearly claimant was not paid on a weekly pay period basis. 
He was paid on an hourly basis albeit under a union guarantee of 
a minimum number of hours per week. Thus, section 85.36(6) 
applies. Under that formula, claimant's weekly rate is $171.02. 

Lastly, we must decide whether defendants are subject to a 
penalty under section 86.13. The section mandates that the 
commissioner award benefits up to 50 percent of t~e amount of 
benefits unreasonably delayed or denied where a delay in com
mencemcftt of benefits occurs wi thout reasonable or probable 
cause or excuse. The section Is inapplicable. A fair question 
existed regarding claimant's entitlement to benefits in thls 
case . That defendants may have wrongly decided to withhold the 
same does not mean they did so unreasonably. 

FINDINGS OF FACT 

Claimant 1s married, age 25, and has two children, one of 
vhoa was born afte, his injury date. 

On February 2 or l, 1982, claimant was employed by Swift as 
a chuck bonu. 

Cln1m3nt'& ~ork as a chuck boner required twisting, turning, 
and lilting cotlons throughout an eight hour - ork day. 

Claimant first expertenced back pain sufficient that he was 
o{f wock during the week o{ February 1, 1982. 

Claimant f1,st sought zedical treatment for his back problems 
on Febcuary 9, 1~82. 

Claimant attempted to retJ<n to - ork to owing his ir.itial 
Injury. 

Claimant was terminated following his injury. Swift records 
list claimant's preexisting back problems as the reason for his 
termination. 

Claimant first attributed his pain to muscle spasms. 

Claimant has preexisting spondylolysis. 

Approximately 10 to 15 percent of the general population has 
like back conditions. Two-thirds will never develop symptomatology. 

Twisting and turning motions such as claimant's work required 
aggravate preexisting spondylolysis. 

Once aggravation occurs, the patient's back is more susceptible 
to re-injury. 

Claimant has experienced episodes of back pain since his 
termination by Swift. 

Claimant reports that he can engage in various activities 
including lifting if he uses proper body mechanics. Incorrect 
movement may result in severe, disabling pain. 

until February 1983, claimant had symptoms severe enough 
that surgery was conside red 

Prior to working for Swift, claimant worked in semi-skilled 
or general laborer jobs primarily in home construction and 
remodeling. 

At Swift, claimant worked on wizard line, spinal cord 
removal, maintenance, clean up, and as round line fill-in as 
well as a chuck boner. 

On his injury date, claimant ~as classi!ied as a grade one 
(very superior) worker and earned $7.40 per hour. 

Since his termination, claimant has received unemploym6nt, 
has worked as a farmhand, has worked as a cabinetmaker, and has 
worked in home construction and remode,ing. Huch of this work 
was done either for or with his father. 

At ti~e of hearing, claimant was working as a general 
contractor supervisor; he is paid by square footage of con
struction and not by an hourly wage; he will not receive un
employment benefits during the two and one half month winter 
layoff. 

Claimant's father would have earned between $22,000.00 and 
$24,000.0 in 1983 had he remained in a s'milar position. 

Claimant's condition limits heavy lifting, bending, pushing 
and pulling of approximately a 45 to 50 pound limit. 

Claimant may experience difficulty being retained on his 
current job should claimant's back problems result in excessive 
absenteeism. 

During the 13 weeks prior to February 3, 1982 , claimant 
worked a total of 486,8 hours and received an average hourly 
wage of $6.90. 

Claimant's physicians have assigned functional impairment 
rating attributable to the aggravation of his preexisting 
spondylolysis which range from zero to twenty percent. 

Claimant was generally a good student and needs to complete 
one-fourth credit to graduate from high school, but has expressed 
no desire either to do so or to obtain his GED. 

CONCLUSIONS OP LAW 

Claimant has established an injury of February 1982 which 
arose out of and in the course of his employment. 

Claimant has established a causal relationship exists 
between his February 1982 injury and his disability. 

Claimant has sustained a permanent partial disability of 12 
percent. 

Claimant's healing period extended from the injury date 
until February 1, 1983. The injury date is established as 
February 3, 1983 as alleged in claimant's petition. 

Claimant 1s entitled to healing period benefits from his 
injury date until February 1, 1983. Claimant's healing period 
benefits are reduced by the number of days claimant actually 
worked for defendant-employer or for others. 

Claimant was paid on a hourly basis. His weekly rate o( 
compensation 1s $17,.02. 

Defendants are not subject to penalty under section 86,13. 

ORDER 

THEREFORE, IT IS ORDERED: 

Defendants pay claimant sixty (60) weeks of permanent 
partial disability benefits at the rate of one hundred Geventy
one and 02/100 dollars ($171.02). 

Defendants pay claimant healing period benefits from the 
inJury date to February 1, 1983. Healing period benefits are 
reduced by the number of days claimant actually worked to, 
defendant-employer or foe others. 

Interest accrues pursuant to section BS.JO of the Code. 

Costs of this action are taxed to defendants. 

Defendants ace to file a final report upon payment of this 
award. 

Signed and filed this 21st day of February, 1984. 

HELEN JEAN WALLESER 
DEPUTY INDUSTRIAL CO~MISSIONER 

·-0 
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B£POR£ THE IOWA INDUSTRIAL COMMISSIONER 

BRANOON CURTIS, 

Claimant, 

vs. 

SWIFT INDEPENDENT PAC~ING, 

Employer, 

and 

NATIONAL UNION FIRE INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

FILE NO. 693117 

N U N C 

P R 0 

T U N C 

0 R D E R 

Claimant filed his application for a nunc pro tune order 
February 24, 1984. Defendants have not filed a resistance. 

Claimant asks correction of a typographical error on page 26 
of the decision in this case filed February 21, 1984. The 
fourth paragraph of the conclusions of law misstates the inJury 
date as February J, 1983. The corrent injury date is February 
3, 1982. 

The correction will merely clarify the order and will not 
prejudice defendants. 

THEREFORE, IT IS ORDERED that in the decision in this matter 
filed February 21, 1984 on page 26 under the fourth paragraph of 
the conclusions of law, the words and numerals •pebruary) 
19 • ' ' 83 , are corrected to read "February 3, 1982." 

Signed and filed this~ day o! February, 1984. 

HELEN JEAN WALLESER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE TH£ IOWA INDUSTRIAL COHHISSIONER 

WILLIAM DANEHY, 

Claimant, 

vs. 

WALNUT GROVE PRODUCTS, 

Employer, 

and 

CNA INSURANCE COMPANY, 

Inaucance Carrier, 
Defendants. 

FIL£ NO. 729336 

A R 8 I T R A r I O N 

D £ C I S I O N 

INTRODUCTION 

Thia la a proceeding in arbitration brought by the claimant, 
William Danehy, against his employer, Walnut Grove Products, and 
CNA Insurance Company, tho Insurance carrier, at the courtho~se 
In Waterloo, Iowa, O<Jcembec 19, 1983. 

The record consists of the testimony of claimant, of claimant's 
wife, Sharon oanehy, of Anthony G. Greco, of Harlan s. Jacobs, 
of Joseph Yoder, of Robert Gee, of Rueben Straw, of Alv1e R. Long, 
of Don T. Hartin, and William Danehy, Jr; of claimant's exh1blts 
A through N; and of defendants' exhibits l through 5. Pursu3nt 
to section 17A.14, code of Iowa, defendants' obJectlon to 
claimant's exhibit E as hearsay iG overruled. Noted objectiOnb 
to oral teatimony will be ruled upon in the review of the 
evidence, below. 

ISSUES 

The issues to be heard Include the following: 

1. Whether claimant's action la barred because claimant 
failed to give the employer proper notice of his injury. 

4. Whether claimant Is entitled to benefits and the nature 
and extent of his benefit entitlement. 

5. Whether certain medical treatment and the coat of such 
was authorized by the defendants. 

6. Whether defendants should be assessed a penalty under 
section 86.13 for failure to institute benefits in a reasonable 
peCLod of time. 

Cla1mant's oral request to amend his petition at the ttme of 
hearing to include an allegation that claimant's back inJury is 
an industr1al disease is denied. 

REVIEW Of THE EVIDENCE 

At hearing, the parties stipulated that claimant earned $8.43 
pee hour and worked 40 hours per week: that cla1mant has not 
worked s1nce February 25, 1982: and that h1s medical bills were 
fa1r and reasonable. Defendants raised the issue of whether the 
medical b1lls wece causally related to an inJury aris1ng out of 
and in the course of claimant's employment. A two hundred 
dollar medical blll for D<. Crouse's services is outstanding. 
The parties also st1pulated that claimant traveled 25.5 miles 
each way for medical examinations and 26 miles foe hospital 
treatments. Claimant's counsel noted, with regard to those 
bills paid by cla1mant's health 1nsurance that the employer paid 
a portion of the health insurance pcemlum and should be cred1ted 
proportionately with regard to any medical award made. Claimant's 
counsel also stated that pharmacy statements incl~ded in claimant's 
exhibit B 1nclude medications prescribed for other members of 
cla1mant's family and that only those under Code l are medications 
prescribed for claimant afte< his inJucy date. 

Cla1mant, William Patrick Danehy, test1fi~d 1n his own 
behalf. Claimant is 47 years old, married with four children, 
two of whom were dependents when hls alleged inJury occurred. 
Claimant attended school through the third grade but has never 
learned to read or write. He spent a number of years in the 
Woodward School for the mentally handicapped, leav1ng trere at 
a9e 18. 

Upon leaving w~odward, claimant repaired cars for his 
brother. Cla1mant indicates his brother gave him oral 1nstructions 
in car repair and that his only wage for his work was his room 
and board. At age 21, claimant began work for wages. He 
asserts he worked at any Job he could get. 81s )Ob h1story 
includes many, intermittent Jobs. He cleaned cow pens, picked 
cement and carr1ed buckets of concrete, moved houses, and worked 
as a general laborer for building contractors. But for a year 
as a bacon pcessor for Oscar Hayer 1n Chicago, and but for a 
wage of approximately three or four dollars per hour ~hen 
employed by Irving Jensen Construction as a concrete worker, 
claimant had never earned more than $2.50 pee hour or S45 pee 
week until employed by defendant, Walnut Grove, in 1967. 
Cla1mant worked cont1nuously foe defendant from 1967 to his 
injury date. 

Defendants employed claimant as an •elevator roan.• As such, 
claimant unloaded bulk grain feed from railroad cars and sem1-
trailers and sampled &uch for moisture and urea. Cla1mant also 
uacd a sledgeh•rnmec to ban? the qr~in load in order to keep the 
grain moving from the car to the tra1ler. He also assisted the 
company's maintenance man. In dolng such, he carr1ed equ1pment 
weigh1ng 70 pounds or more, ran a jackhammer, and used a sledgehamlLI 
to break up concrete when Installing a new auger. He unloaded 
100 pound bags of supplies and grain and loaded 50 pound bags of 
ground feed !or storage. Sometimes another employee assisted 
claimant in loading and unload1n9; other t1mes claimant worked 
alone. Claimant stated he was required to move pallets holding 
e1ght or ten 100 pound bags of grain or ground feed. 

In 1971, while work1ng for Walnut Grove, cla1mant was 
knocked off a semitrailer and fell approximately 13 feet to the 
ground. He was hosp1talized for several days and was off work 
for about six weeks. Claimant states he had back problems 
following the 1nc1dent but cont1nued to work. He sought treatment 
by a chiropractor during this time but maintains the treatments 
were for leg problems not related to his back pain. 

In 1977, claimant v1sited h1s !amily doctor, or. Manard, for 
treatment of his back pain. The visit apparently followed two 
work incidents. Cla1mant relates his employer required h1m to 
don a rope and hook and climb into 50 foot deep gra1n tanks and 
unplug the auger. Claimant also was buried to his chin in a 
corn tank while attempting to knock crusted corn off the top of 
the tank. 

Or. Manard hospitalized claimant for two weeks on two 
separate occasions 1n 1977. Follow1ng the second hospitalization, 
claimant ceturned to work and worked until February 1982. 

Cla1mant states he was having severe back pain in early 1982. 
He took a week of vacation to •rest up• his back. During this 
time, his chiropractor reterred him to or. Hanard. The doctor 
took x-rays and referred cla1mant to or. Crouse, who recommended 
surgery. 

Claimant returned to work1 on February 26, 1982, claimant 
states he was catching bags of feed, bent over, and heard 
something •snap.• Claimant asserts that in compliance with the 
employee's rules for reporting work in1uries, he told his 
foreman of this. Reporting to the manager was the foreman's 
duty. Claimant had surgery shortly thereafter. or. Crouse 
released cla1mant to return to light duty work February 27, IYijJ. 
The employee subsequently terminated claimant; apparently on the 
grounds that light duty work was not available. 

Claimant testified he has always been willing to return to ••~ 
work with hie employer. He alko has sought other work. (Defendant ,,, 
hearsay objection to claimant's testimony regarding his conversat1~ ~ 
with potential employers ie overruled and such evidence will be ~r 
considered for whatever probative value it may have.) Claimant 
1nquired as to work as a garbage collector and as a laborer at 
the state mental health center In Independence, Iowa, and at the 
local Job Service office. The bending and lifting required of a 
garbage collector was not within the llght duty restrictions or. 
Crouse had placed upon claimant. Claimant feels he was not 
hired by the mental health center • for just being dumb. " He 
relates as to Job Service for •what I could do they never had no 
jobs for. · 

Claimant described hie pain as being in his lower back a nd 
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radiating into his right leg. He testified that this pain has 
substantially limited his life activities. Be can no longer mow 
~is lawn; he was unable to complete a dog house he was building; 
1e can no longer walk the extended distances required to pheasant 
1unt; he can no longer fish in a boat; he can no longer install 
1nd maintain CB radio antennae; neither can he vaccum, do 
Jishes, or work on cars. 

Claimant's wife first queried as to whether claimant had a 
,orkers' compensation claim related to his back problems. 

On cross-examination, claimant admitted he was involved in a 
oar collision several weeks before the hearing and that he used 
1 cane for a time following that accident. Claimant denied 
loing car repairs, siding his home, or climbing onto the roof of 
1is home to repair his CB antenna since his surgery. Claimant 
;tated that when he hurt his toes and smashed his thumb at work 
is well as when he fell from the semi he reported these incidents 
:o his employer. He admitted he did not tell his employer of 
iis back pain following his 1971 injury. Claimant related that 
,is employer told him to use his company health insurance and 
iot workers' compensation to pay his medical expenses following 
,is toe injury. He admitted workers' compensation had paid the 
1edicals related to his thumb injury and to his 1971 fall. 
'laimant identified the signatures on defendants' exhibits 2 and 
I as his and his wife's for him. Be admitted that the medicals 
com his 1977 hospitalization were turned into his health 
nsurer. He could not remember whether he had ever stated that 

• he problem was work-related. To claimant's knowledge, no one 
•ve• told the employer that claimant's 1977 back complaints were 
1ur<-related. Claimant stated that his wife filled out all 
nsurance forms. 

Claimant reiterated that he told his foreman and a co-worker 
•hen his back snapped on the inJury date. Claimant identified a 
;ignature on defendants' exhibit 4 as his wife's and stated she 
,as authorized to sign for him. 

On query, claimant answered that he can tune and time an 
,ngine, change oil, as well as grease a car, and replace exhaust 
;ystems on vehicles. 

Be admitted that several times per week, he visits a neighbor 
,ho does auto mechanics, but he denied doing car repairs since 
1is surgery. Claimant also denied being in great demand as a CB 
1ntenna installer and described in great detail the process of 
junking a car. Claimant admitted he has deerhunted with a bow 
ind arrow since his injury date. Claimant also stated he had 
lot told his employer he could neither read nor write nor had 
>is lack of those skills appeared to create problems for him at 
,ork. 

On rebuttal, claimant stated that "accident" meant a one 
:ime incident not something that developed over time. Claimant 
:ould not read the insurance forms provided him, and he testified 
le answered no as to whether his injury was work-related 
>ecause his supervisor instructed him to so answer. Claimant 
1lso testified that the plant manager provided claimant with all 
·orms used when applying for medical payments and that the 
1anager, not claimant, decided whether these were to be paid 
1nder claimant's health or his workers' compensation insurance. 
>n query by his counsel, claimant was unable to distinguish the 
,ord "on• from the word "no." 

Claimant admitted he had assisted in removing a broken CB 
1ntenna from his home but stated he had simply backed up the 
.ruck while his son and neighbor did all physical labor required. 
le again asserted he had told a co-worker of his back pain 
>efore taking his February 1982 vacation. He stated he had used 
, cane before his auto accident when he was overtired and when 
twas icy. 

Anthony Greco testified in claimant's behalf. Mr. Greco is 
.he maintenance man at Walnut Grove and has known claimant about 
!O years. This witness recalled claimant telling him of back 
>ain in 1982 but does not recall claimant ever stating the pain 
1as work-related. 

Claimant's wife, Sharon Rae Danehy, next testified for 
lai~ant. She substantiated claimant's testimony regarding his 

.ack of back problems before his 1971 fall, his 1977 hospitalization, 
ind his 1982 injury and regarding his curtailed activities since 
1is injury. She stated she filled out all insurance forms but 
. hat she "doesn't understand all this stuff." Defense counsel's 
>bjection on the grounds of relevancy to claimant's counsel 
1uery as to why Mrs. Danehy responded as she did on page two of 
lefendants' exhibit 2 is overruled. 

Pursuant to section 17A.14, defense counsel's obJection to 
ind motion to strike Mrs. Danehy's testimony regarding her 
liscussions with Ladeana Johnson are overruled. Mrs. Danehy 
. estified that Mrs. Johnson suggested claimant ought to be 
·ece1ving medical payments under workers' compensation rather 
.ban under his health insurance. Mrs. Danehy asked Don Martin, 
.he employer's plant manager, about this. She reports Martin 
:old her that if claimant's problems developed from his 1971 
'all, t hat incident had occurred far too long ago for claimant 
:o now receive compensation. The witness did not recall whether 
>he or Mr. Martin first related claimant's current problems to 
>is 1971 fall. 

Hrs. Danehy stated that, on the final page of defendants' 
•xhibit 4 , she had originally checked • yes• as regards to 
1hether claimant's condition was work-related but had changed 
>e r answer to •no• when told claimant would not receive medical 
>ayment if •yes• wee~ checked. 

On cross-examina t ion, Hrs. Danehy testified that her conversation 
11th Don Martin regarding workers' compensation took place after 
olaimant's 1982 hospitalization. 

She stated she didn't know whether claimant had repaired 
:ars or sided his house following his surgery. 

Marion s. Jacobs, a vocational consultant from Rehabilation 
lesources, next testified for claimant. Ms. Jacobs has testified 
»efore this agency on numerous occasions. Bet 1ualifications 
,re well known by the undersigned and are set. rth in claimant's 

exhibit D. They will not be detailed here. Ms. Jacobs testified 
regarding the findings reported in claimant's exhibit E which 
exhibit will be reviewed below. 

Joseph Yoder was called on defendants' behalf. Claimant's 
counsel obJected to the appearance of this witness on the 
grounds that claimant had received no notice of his appearance 
before hearing. Under the terms of the prehearing order of 
October 10, 1983, witness lists in this matter were to be 
exchanged by December 12, 1983. Mr. Yoder's name does not 
appear on defendants' list filed December 14, 1983. Pursuant to 
Industrial Commissioner Rule 500-4.36, his testimony is excluded 
from the evidence in this matter. 

Robert Gee next testified for defendants. Mr. Gee testified 
he lives two houses from claimant and has known claimant 10 to 
15 years. He reported seeing two people on claimant's roof 
following the storm damage to claimant's CB antenna. He didn't 
know who these people were. Be reported s2eing claimant bent 
over the hood of his car two or three times in the past year. 
Re denied seeing claimant performing any strenuous work. 

On cross-examination; the witness admitted he couldn't see 
very much of claimant's activities since he live one half block 
away and that he has never seen claimant work on cars other than 
his own or his son's. On redirect, he reported seeing claimant 
working in Art Butler's garage. Mr. Butler apparently is 
claimant's next door neighbor . 

Ruben Straw next appeared for defendants. Mr. Straw stated 
he has seen claimant working on cars in the last year and has 
seen claimant carrying heavy, two feet long objects all day long. 

On cross-examination, it was establ1shed that Mr. Straw 
lives almost a block from claimant and that claimant and his 
wife had filed charges aga,nst Mr. Straw alleging he had sexually 
molested their 12 year old daughter. 

Alvie H. Long next testified for defendants. Mr. Long is 
plant foreman at Walnut Grove and has been employed by them for 
the past 38 years. He recited that company policy requires all 
injuries to be reported immediately. He characterized claimant 
as a good employee. He vaguely recalled claimant's 1971 fall 
but could not remember whether claimant was off work following 
such. Be recalled that claimant had been hospitalized on 
occasions earlier than 1982. Re stated that claimant had never 
discussed his back problems with him either in 1982 or earlier. 
Be did not recall claimant reporting that his back snapped nor 
did he recall any conversations with claimant ' s wife. 

The witness characterized an injury as when someone gets 
hurt. He stated breathing dust could be an injury. 

Don T. Martin next testified for defendants. He is plant 
manager at Walnut Grove. The witness reports workers• compensation 
injuries for the employer. He stated that had claimant reported 
a work-injury he would have received workers' compensation forms 
rather than health insurance forms. Re stated that while he is 
unfamiliar with the employer's health ins11rance forms had 
claimant reported a work ,njury claimant would have received 
those forms as well but would have been expected to answer that 
his injury was work related. The witness stated the witness 
would then have completed a work injury report for cla,mant. 
The witness recalled no conversations with claimant's wife as to 
whether claimant's injury was work related. 

The witness characterized claimant as a good worker. He 
stated that under company policy employees are generally terminated 
after six months absence from work. Claimant's period for work 
return was extended for another six months because claimant was 
a good worker and needed his insurance coverage. The witness 
stated claimant could not perform any Job for Walnut Grove with 
his current limitations and that claimant's termination was 
without malice. 

On cross-examination, that witness stated he and the day 
foreman, rather than the employee, fill out change of status 
reports regarding work injuries. He admitted claimant's wife 
brought private disability insurance forms down (foe his signature) 
a number of times. On redirect, he stated a work inJury report 
would have been made had claimant stated he had a work inJury. 
He could not recall anyone from claimant's family telling him 
claimant's injury wa8 work-related . 

Claimant testified on rebuttal. It was established that Mr. 
Straw's home is a substantial distance from claimant's and that 
several houses obstruct his view of claimant's activities. 

Claimant stated the "trouble" with Mr. Straw occurred six 
months or more before the tearing; that claimant has not worked 
on cars since his injury and that claimant tries to do things . 

Mrs. Danehy tesified that Mr. Straw had sexually "harrassed" 
their 12 year old daughter and charges were pressed. She 
reported the incident occurred approximately two years ago. 

William Danehy, Jr., claimant's son testified that before 
the injury, claimant had worked on cars but has not done so 
since his injury. The witness stated he works on cars at his 
father's since he may not do so in the trailer court where he 
resides. The witness reported that he and a friend took down 
claimant's CB antenna while claimant backed up the truck. 

Claimant's exhibit A is the deposition of James E. Crouse, M.D. 
The doctor first examined claimant February 23, 1982. Be 
recited the following history: 

A. Mr. Danehy was seen for severe back pain. He 
claimed to have discomfort in the back and also 
right leg discomfort beginning in 1971 when he was 
knocked off a semi truck. He was initially treated 
for that injury, continued to work through the 
years but had intermittent trouble with his back. 
Until just prior to his evaluation the pain had 
become quite severe. Moving, standing and lifting 
activities all bothered him. Re was having pain 
day and night. Re came for evaluation of the pain 
and hopefully some relief of his pain. 
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The doctor noted the following findings on physical examination: 

A. Physical examination showed that he had tenderness 
throughout the lumbosacral area of the spine. 
Straight leg raising test aggravated his back pain 
on the right side: his knee reflexes seemed slightly 
diminished on the right compared with the left; 
ankle reflexes were intact. No calf atrophy was 
noted. Strength through the lower extremity was 
in tact. X-ray examination showed spondylolisthes1s 
on the L-4 L-5 level. So that flexion extension 
x-rays were taken and showed a Grade 2 spondylolisthesis 
and abnormal motion at the L-4, 5 disc space ...• 

The doctor noted that spondylolisthesis may result from a 
stress fracture from repetitive stress to the back: he stated 
that one incident can produce a stress fracture which then 
develops into "full bloom• spondylolisthesis with slippage of 
one vertebra on the other. A grade 2 spondylolisthesis indicates 
moderate slippage. Claimant was treated with a complete laminectomy 
of L-4, hemilaminectomy on the right at L-5, and a bilateral 
lateral fusion from L-4 through the sacrum. 

The doctor opined that, while claimant was released to light 
duty work with a 25 pound weight restriction as of February 25, 
[1983), "he is not going to be able to get back to work which 
requires heavy lifting or repetitive bending, stooping and 
lifting. The doctor characterized heavy lifting as anything 
more than 25 to 30 pounds on an occasional basis. In response 
to a hypothetical questlon posed by claimant 's counsel, the 
doctor opined that claimant's back was injured in his 1971 fall 
and his back pain was exacerbated by his work. Defendants' 
objection to the hypothetical is overruled. 

The doctor stated that his examination of the reports of 
claimant's 1977 x-rays revealed that claimant had had a progression 
of his back deformity from 1977 to 1982 and that this supported 
his opinion that claimant's condition was exacerbated by his 
work since: 

•.• It's difficult to say when a spondylolisthesis 
started, but with a minimal change in 1977, it 
would certainly be reasonable that the defect began 
in 1971 and that it became progressive as he 
continued with the stooping and lifting which 
caused further deformity and obviously further pain 
and disability. 

The doctor estimated claimant's permanent impairment as 30 
percent of the body as a whole. He indicated he did not feel 
claimant would improve significantly beyond his condition on the 
deposition date, September 8, 1983. 

Claimant exhibit Bare medical and pharmaceutical statements 
regarding claimant's treatment and medication. 

Claimant's exhibit C is the report of Ralph Scott, Ph.D., 
re9ocdin9 cldirndr)t. The report states claimant ' s IQ f.ollc in 
the borderline classification, meaning that while not retarded 
he is not performing 1n the average range, and that claimant is 
functionally illiterate. 

Claimant ' s exhibit Dis the curriculum vitae of Marion S. 
Jacobs. 

Claimant's exhibit Eis the Rehabilitation Resources Disability 
Report on claimant by Hs. Jacobs. Defendants' hearsay objection 
to such is overruled. The report concludes that claimant's 
stringent physical limits, his overlay of poor communication 
skills, and his functional illiteracy preclude him from transferring 
his pre-injury skills to a significant number of alternative 
work environments and leave him severely disabled vocationally. 
The report opines that claimant most viable employment alternative 
would be a work adjustment training program and on-the-job 
training within a -protective• work environment and that without 
such an environment claimant "may be unemployable with no 
capacity to earn.• (Emphasis in the original). The report 
opines that 1n such an environment claimant's earning capaciaty 
would range from $4,430 to $7,000 pee year. It recites that 
with literacy tralning claimant's earning capacity would range 
from SJ.JS per hour ($7,000 per year) to $4.00 per hour ($8,320 
per year). 

Claimant's exhibit Fare medical records from claimant's 
1977 hospitalization at People's Memorial Hospital. A physical 
therapy record of January 31, 1977 notes claimant denies trauma 
relative to his back pain. 

Claimant's exhibit Gare medical records relative to claimant's 
1980 hospitalization for excision of teeth. A physical examination 
report of January 10, 1980 notes as regards cloimant's back: "Neg.• 
[sic), and as regards to his extremities: "Full range of motion 
without tenderness or deformity. • 

Claimant's exhibit Bis a Hay 11, 1983 statement of J. L. 
Hochal, H.D., that claimant had not been treated by his office 
for any workmen's [sic) injury since Hay 2, 1972. 

Claimant's exhibit I are the medical records regarding his 
1982 hospitalization. The consultation request and report of or. 
Crouse recites the following under findings: 

Wllliam Danehy is a 46-yeac-old, man with severe 
pain in his back and through his right leg. He has 
had trouble since 1971 when he was knocked off of a 
semi truck. He said he has continued to work, but 
has had seve~e pain moving, standing, lifting, all 
activities aggcivated [sic) discomfort. Be has 
pain at night. Be does fairly heavy work with alot 
of lifting which aggr1vates [sic) the problem. 
Five years ago he had a long series of physical 
therapy with no relief. Be has used a corset in 
the past, but quit wearing it about five months ago 
because it irritated him, really did not give any 
relief for the back and leg pain. The pain begins 
in the middle low back and extends into the eight 
leg all the wa y down to the-- lateral toes on the 
eight, and he feels he is getting worse, otherwise 
he is heal thy. 

Cla•mant ' s exhibit J is a work release for claimant of 
February 25, 1983 by Dr. Crouse restricting claimant to occasional 
lifting of 25 pounds with no repetitive bending, stooping or 
llft1ng. 

Claimant's exhibit Kare the medical records of cla•mant's 
1971 hospitalization. The discharge summary recites the following 
brief history and essential physical findings: "This patient 
fell from the back end of.a semi-trailer truck onto the ground, 
sustainlng an inJury to his left hip. Physical examination 
revealed extreme t!nde~ness to palpation in the left hip; 
?therw1se his exam1nat1on was negative for injuries.• No mention 
lS made of back pain or trauma. 

Claimant's exhibit L ls a December 9, 1983 letter of Job 
Service of Iowa to Harian Jacobs in which Philip Clarkson HSC, 
employment counselor states: "It is my opinion that he is not 
prepared physically or educationally to be refereed to any 
position we have open now or have had open in the last several 
years." 

Claimant's exhibit Hare want ads foe a part-time janitor 
and a walter from the Waterloo Courier. 

Claimant's exhibit N is the medical records form claimant's 
1977 hospitalization at Scho1tz Hospital. The records note a 
clinical impression of acute back strain and recite that claimant 
was injured in 1971 when he was knocked off a semi-truck and has 
had back trouble ever since then with onset of disabling low 
back pa•n radiating into his eight hip approximately four weeks 
earlier. 

Defendants' .exhibit 1 is copies of records and filings 
relative to claimant's 1971 workers' compensation injury. 

Defendants ' exhibit 2 is copies of health insurance forms 
relative to claimant's 1977 hospitalization. The answer •no• is 
chec~ed in response to several queries as to whether the injury 
or sickness arose out of or was related to the patient's employment 
Defendants' exhibit 3 is copies of further health insurance 
records relative to claimant's 1977 hospitalizations. On page 2 
"no• is checked in response to a query as to whether the illness 
or injuries related to employment. Claimant's exhibit 4 is 
health insurance forms relative to claimant's 1982 problems. On 
forms dated February 1, 1982 and March 8, 1982 respectively 
•no" ts checked in response to a question as to whether pat~ent's 
condition related to his employment. On subsequent forms dated 
February 9, 1982 and March 3, 1982, respectively, •yes• is 
crossed out and •no• is checked 1n response to a query as to 
whether patient's condition related to employment. Each contains 
the hand written notation, •pee Bill Aprll 12, 1982 Sharon•. 
The former contains this handwritten, undated notat•on: "form 
came in with lOA completed [the employment query) as both yes, 
no - talked to Bill via phone on 4-12-82 , said it was not work 
related.• 

.Defendants ' exhibit 5 are supervisors' reports relative to 
claimant ' s status, injuries and absences during his employment 
at Walnut Grove. 

APPLICABLE LAW AND ANALYSIS 

At the onset, 1t is determined that claimant earned a wage 
of $8.43 per hour, routinely worked a 40 hour week and apparently 
was paid on a weekly basis. Claimant was married and entitled 
to four exemptions. His compensation rate i~ event of an award 
is 210.10. 

We now must address the first fighting issue in this case: 
whether claimant received an injury which arose out of and in 
the course of his employment. 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an injury on February 26, 1982 which 
arose out of and in the course of his employment. McDowell v. 
Town of Clarksville, 241 N.W.2d 904 ([owa 1976): Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

The injury must both arise out of and be in the course of 
the employment. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 
402, 68 N.W.2d 63 (1955) and cases cited at pp. 405-406 of the 
Iowa Report. See also Sister Hacy Benedict v. St. Mary's Corp., 
255 Iowa 847, 124 N.W.2d 548 (1963) and Hansen v. State of rowa, 
249 Iowa 1147, 91 N.W.2d 555 (1958). 

The words •out of• refer to the cause or source of the 
injury. Crowe v. DeSoto Consol. Sch. Dist., 246 rowa 402, 68 N.W.2C 
63 (1955). 

The words "in the course of• refer to the time and place and 
circumstances of the injury. McClure v. Union et al. Counties, 
188 N.W.2d 283 ([owa 1971); Crowe v. DeSoto Consol. Sch. Dist., 
246 Iowa 402, 68 N.W.2d 63 (1955). 

"An injury occurs in the course of the employment when it is 
within the period of employment at a place the employee may 
reasonably be, and while he is doing his work or something 
incidental to lt.• Cedar Rapids Comm. Sch. Dist. v. Cady, 278 N.W.2 
298 (Iowa 1979), McClure v. Union et al. Counties, 188 N.W.2d 
283 (Iowa 1971), Musselman v. Central Telephone Co., 261 Iowa 
352, 154 N.W. 2d 128 (1967). 

The supreme court of Iowa in Almquist v. Shenandoah Nurseries, 
218 Iowa 724, 731-32, 254 N.W. 35, 38 (l934), discussed the 
dehnition of personal injury ln workers• compensation cases as 
follows: 

While a personal injury does not include an occupational 
disease under the Workmen's Compensation Act, yet 
an injury to the health may be a personal injury. 
[Citations omitted. J Likewi se a personal injury 
includes a disease resulting from an injury .••. The 
result of changes in the human body incident to the 
general processes of nature do not amount to a 
personal injury. This must follow, even though 
such natural change may come about because the life 
has been devoted to labor and h4lb work. Such 
result of those natural changes does not constitute 
a personal inJury even though the same beings about 
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impairment of health or the total or partial 
incapacity of the functions of the human body. 

A personal injury, contemplated by the Workmen's 
Compensation Law, obviously means an injury to the 
body, the impairment of health, or a disease, not 
excluded by the act, which comes about, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
(Citations omitted.] The injury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a part or all of the body. 

It is undisputed that claimant received an inJury when he 
fell from a semitrailer truck in 1971. That .njury = out 01 and in 
the course of his employment. Medical histories taken upon 
claimant's hospitalizations in both 1977 and 1982 relate his 
back problems to the 1971 semi fall. Claimant continued to work 
for the employer from 1971 until the February 26, 1982 incident. 
His work involved lifting SO to 100 pound sacks of feed, rappelling 
tnto grain bins to open clogged augers, assisting in concrete 
construction and removal, and performing numerous other heavy 
manual tasks as required by his employer. 

Claimant suffered repeated episodes of back pain during this 
period. He sought medical treatment; was hospitalized on 
several separate occasions, and self-treated with vacations and 
bed rest. 

Claimant's problems culminated in early 1982 when claimant 
attempted to alleviate his pain by taking a week vacation "to 
rest up his back." On his work return, claimant attempted to 
handle feed bags in the course of his duties for Walnut Grove. 
He attests he bent over and heard something "snap• and there 
upon experienced debilitating pain. Claimant's testimony in 
reg3rd to this February 1982 work incident is unsubstantiated. 
Claimant appeared a credible witness whose demeanor throughtout 
hearing did not suggest he was dissimulating, however. Therefore, 
his account of the February 26, 1982 work incident is accepted 
as true. 

Even if this account were rejected, however, claimant's own 
testimony and the medical histories of record support the 
conclusion that claimant's February 1982 back problems as well 
as his 1977 back problems are intertwined with his original 1971 
work injury and his duties for Walnut Grove during the intervening 
years. Doctor Crouse, claimant's treating surgeon, stated that 
the progression in cla1mant's back deformity from 1977 to 1982 
as revealed by x-rays also supported the opinion that claimant's 
original condition was exacerbated by his work. Thus, claimant 
sustains his burden of showing an injury to his back which arose 
out of and in the course of his employment. 

We next must address the issue of whether defendants had 
timely notice that claimant alleged a work related injury as 
required by section 85.23. 

The section provides: 

Unless the employer or his representative shall 
have actual knowledge of the occurrence oC an 
tnjury received within ninety days from the date of 
the occurrence of the injury, or unless the employee 
or someone on his behalf or a dependent or someone 
on his behalf shall give notice thereof to the 
employer w1th1n ninety days from the date of the 
occurrence of the injury, no compensation shall be 
allowed. 

Failure to give notice 1s an affirmative defense which the 
~mployer must prove by a preponderance of the evidence. Mefferd v. 
-d Miller ~ Sons, Inc., 33 Biennial Report, Iowa Industrial 
·omm1ssioner 1s l9rfappeal decision 1977). 

The Iowa Supreme Court, by way of dictum, stated 1n Robinson v. 
Jepartment of Transportation, 296 N.W.2d 809 (Iowa 1980), that 
wo means exists by which an employer may receive notice of an 

•n ury under section 85.23. One 1s by actual knowledge of the 
>ccurrence of tne 1n1ury; the other 1s by receipt of notice of 
he inJury from the employee or his representative. Either 
ethod must be accomplished within 90 days of the date of the nc1dent. 

The supreme court noted 1n Robinson at 811: It logically 
ollows that (the employer having] the actual knowledge has 
nformat1on putting him on notice that the 1n1ury may be work elated. 

The purpose of section 85.23 ls to alert the employer to the 
ossibiltty of a claim so that an investigation of the facts can 

•e made while the 1nformat1on is fresh. See Knipe v. Skel~as Co., 
29 Iowa 740, 748, 294 N.w. 880, 884 (1941). In view of t 1s 
urpose, it 1s reasonable to believe the actual knowledge 
lternative must include information that the injury might be 
Ork connected. The test is whether a reasonably conscientious 
mployer had grounds to suspect the possibility of a potential 
ompensation claim. Robinson at 811. 

In the instant case, it 1s unden1ed that claimant's employers 
ad actual knowledge that clatmant sustained a work related 
n)ury in his 1971 semi fall. Claimant missed wars and underwent 
everal hosp1talizations in the intervening years because of his 

ck problems .• 11s employers were certainly aware of this fact. 
hus, the salient issue 1s whether clatmant's employers had 
nformat1on putting them on notice that claimant's back problems 
lght be work related. Clatmant's wife testified she made 
n~utry following claimant's 1982 hospitalization and surgery as 
o whether claimant was entitled to workers' compensation for 
ds injury. She reports she was told claimant's 1971 1n1ury was 
00 long ago for any compensation claim to now be valtd and that 
~e should not pursue the matter farther. Def niants' witnesses 
ny ever d1scuss1ng workers' compensation ben6f ts with claimant's 

ife or claimant. Hrs. Danehy appeared a credible witness, 

however, and her testimony will be accepted as true. ~oreover, 
Don T. Martin, the employer's plant manager, admitted that 
claimant's wife did bring private disability forms to him for 
his signature. This fact coupled with the fact that jefendants 
knew of claimant's 1971 fall and of the grueling physical 
demands of claimant's work should have led claimant's supervisors 
as reasonably conscientious employers to suspect the possibility 
that claimant had a potentially compensable claim. 

. Furthermore, claimant or his wife as his representative 
1n1t1ally completed medical •nsurance forms dated February 9, 
1982 and March 8, 1982 respectively in a matter which indicated 
claimant was attempting to raise the possibility that his 
condition was work related. Apparently both "yes• and "no• 
boxes were checked in response to queries on each form as to 
whether claimant's condition was related to his employment . 
This Cact also should have put defendants on not,ce that further 
investigation was necessary. The record does reveal that the 
employer's insurance clerk talked with claimant by phone on April 12, 
1982 as to whether his condition was work related. Claimant 
apparently then said the condition was not work related or, at 
least, acquiesced to the clerk's changing the form to indicate 
claimant's condition was not work related. The clerk did not 
test,fy at hearing and the substance of this phone conversation 
~as not offe~ed. Claimant did testify that his supervisors had 
instructed him to report a work related toe injury on his health 
insurance forms as nonwork related in order to receive medical 
coverage. Claimant testified he believed an accident meant a 
one time incident and not an occurrence over time. Claimant 
testified he answered "no• to the question as to whether his 
condition was ~ork related on the direction of his supervisor. 
These fa~ts raise doubts as to whether the clerk while conversing 
with claimant thoroughly assessed his understanding of what was 
or was not a work related condition. Without such thorough 
assessment, claimant's employer remained under a duty to inquire 
further as to whether claimant had a potentially compensable 
claim. Thus, it cannot be said that the employer lacked acxuat 
knowledge that claimant's condition might be work related within 
ninety d~ys of the onset of claimant's 1982 problems. Defendants' 
aCf1rmat1ve defense under section 85.23, therefore, fails. 

Even if it should have been found that defendants did not 
have actual knowledge of claimant's February 1982 work related 
condition within the time prescribed in section 85.23 or that 
claimant's injury date must relate back to his 1971 injury, 
defendants' affirmative defense would fail under the discovery 
rule which gover~s the notice statute. Claimant's duty to give 
notice of his •nJury accrued when claimant learned that his 
condition was potentially compensable. See Jacques v. Farmers 
Lumber Supply Co., 242 Iowa 548, 47 N.W.2d 236 (1951). 

In Robinson, the supreme court, at page 812, stated 
following as regards our discovery rule. 

Substantially the same statement of the discovery 
rule appears in JA. Larson, supra, section 78.41 at 
15-65 and 15-66: "the lime period for notice or 
claim does not begin to run until the claimant, as 
a reasonable man, should recognize the nature, 
ser1ousness and probable compensable character of 
his_injury or disease.• This statement accurately 
delineates when the employee's duty to give notice 
arises. The reasonableness of the claimant\s 
conduct is to be judged in the light of his own 
education and intelligence. He must know enough 
about the injury or disease to realize it is both 
serious and work-connected, but positive medical 
information is unnecessary if he has information 
from any source which puts him on notice of its 
probable compensability. 

the 

At latest, claimant may be said to have delayed in informing 
defendants of his potential claim until such time as his petition 
was filed April 27, 1983. Claimant's witness testified she and 
claimant sought assistance from legal services following claimant's 
termination and their decision to pursue this claim apparently 
followed the consultation with legal services. Claimant needed 
the guidance of legal services before recognizing the compensable 
character of his injury. Such was reasonable given the intelligence 
and education of claimant as well as the totality of the circumstances 
in this case. Claimant is functionally illiterate; he has 
borderline intelligence; he can neither read nor write, he has 
completed only the third grade, and spent a substantial portion 
of his childhood at Woodward State School. As Ms. Jacobs 
tesu<'u,d and as was apparent at hearing, claimant's wife negotiates 
life for him. She testified that she "does not understand this 
stuff,• meaning the fineries of medical and workers' compensation 
insurance coverage. It was apparent that this lady, like 
claimant, lacks intellectual sophistication and has difficulty 
thinking abstractly. Both she and claimant look to others for 
guidance. They first considered the possibility that claimant 
had_a compensable wor~ injury when a friend suggested claimant's 
medical bills should be paid by workers' compensation and not 
health insurance. Claimant's wife then sought guidance from Don 
Martin as to whether claimant's injury was compensable. She was 
told the semi incident had occurred too long ago. She and 
claimant, therefore, "let the matter drop.• Thus, it appears the 
employer's own free hand advice on this occasion as well as 1n 
regard to the 1982 insurance forms delayed claimant's discovery 
of his compensation claim. Defendants may not now argue claimant 
behaved unreasonably for a man of his intelligence and education 
1n relying on their guidance and instruction and, thus, hindering 
his own awareness that his injury was potentially compensable. 

Claimant commenced his action within 90 days of his receipt 
of his termination notice; he consulted legal services following 
receipt of his termination notice. Thus, claimant gave defendants 
notice of his claim within 90 days of his discovery of its 
potential compensable character. 

Next to be decided is whether a causal relationship exists 
between the injury and claimant's disability. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of February 1982 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. 80¥¥s, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insu icient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
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732 (1955). The question of causal connection is essent1ally 
within the domain of expert testimony. Bradshaw v. Iowa Hethod1st 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert med1cal evidence must be cons1dered with all 
other evidence introduced bearing on the causal connection. 
~• 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched in definite, pos1t1ve or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or reJected, in whole or in 
part, by the trier of fact. ~- at 907. Further, the weight to 
be given to s~ch an opinion is for the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman v. Central Telephone co., 
261 Iowa 352, 154 N.W.2d 128 (1967). 

While a cla1mant is not entitled to compensation for the 
results of a preex1sting 1njury or disease, the mere existence 
at the time of a subsequent injury 1s not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (1956). If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results 1n disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, llS N.W.2d 
812, 815 (1962). 

When an aggravation occurs in the performance of an employer's 
work and a causal connection is established, claimant may 
recover to the extent of the impairment. Ziegler v. United 
States Gypsum Co., 252 Iowa 613, 620, 106 N.W.2d S91, 595 (l960). 

An employee takes an employee subject to any active or 
dormant health impairments, and a work connected 1rjury which 
more than slightly aggravates the cord1tion is considered to be 
a personal inJury. Ziegler v. United States Gypsum Co., 252 
Iowa 613, 620, 106 N.W.2d S91 (1960 ) , and cases cited. 

Claimant has established a causal connection between his 
current disability and his Injury. Claimant's condition was 
diagnosed as a Grade 2 spondylollst~es1s for which surgical 
intervention was warranted. or. Crouse, claimant's attending 
surgeon, opined that it was reasonable that ~la1mant's spondylollsthesls 
began w1th his 1971 inJury and became progress1ve as he continued 
with the stooping and lifting required In h1s work thereby 
resulting in further deformity and further pa1n and disability. 
Claimant's lay witnesses also give a history of claimant experienc1ng 
pain and difficulties from 1971 onward which cumulated and 
became disabling only In 1982. Claimant's work duties were 
described as well. These often cons1sted of grueling, grunt 
labor which could easily insult a ba~k already weakened by a 
prior tnJury such as claimant's 1971 semi fall. Claimant Is now 
precluded from returning to wor~, and from stooping, bending, 
l1fting, and from engaging 1n his former life activities. These 
restrictions followed his surgery in 1982 for hls work aggravated 
condition. Claimant has shown that his current disab1l1ty 
resulted from an aggravation of hls preexisting spondylol1sthesis 
bLou9h~ on by his vork duties foe employer . Claimant ic ont1tlod 
to payment of his outstandtng medical costs 1n the amount of 
S200 and to reimbursement of hlS medical and travel expenses. 

We now must decide the nature and extent of claimant's 
diSability. 

An injury ls the producing cause; the disability, however, 
is the result, and it is the result which 1s compensated. 
Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W,2d 660 
(1961); Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d S69 
(1943). 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tr1-City Railway Co . , 219 Iowa 587, 
593, 258 N.W. 899, 902 (1935) as follows: •rt 1s therefore 
plain that the legislatUCP intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed 1n the terms of 
percentages of the total physical and mental ab1l1ty of a normal 
man.• 

Factors considered in determining Industrial disability 
Include the employee's medical condition prior to the injury, 
after the injury, and present condition: the situs of the 
1njucy, its severity and the length of healing period: the work 
experience of the employee prior to the Injury, after the inJury 
and potenttal for rehabilitation; the employee's quoliflcations 
intellectually, emotionally and physically: earnings prior and 
subsequent to the Injury: and age, education, motivation, and 
functional impairment as a result of the injury and inability 
because of the lnJury to engage In employment for which the 
employPe 1s fitted. LOss of earnings caused by a job transfer 
for reasons related to the injury is also relevant. These are 
matters which the finder of !act considers collectively 1n 
arriving at the determination o! the degree o! industrial 
dlaability, 

There are no weighting guidelines that are Indicated for 
each of the factors to be considered. There are no guidelines 
which give, for example, age a weighted value of ten percent of 
total, education a value of fifteen percent of total, motivation 
- five percent; work experience - thirty percent, etc. Neither 
is a rating of functional impairment entitled to whatever the 
degree of impairment that 1s found to be conclusive that it 
directly correlates to that degree of industrial disability to 
the body as a whole. Jn other words, there are no formulae 
which can be applied and then added up to determine the degree 
of industrial disability. It, therefore, becomes necessary for 
the deputy or co111J111ssloner to draw upon prior experience, 
general and specialized knowledge to make the finding with 
rega rd to degree of industrial disability. See Birmingham v. 
Plreatone Tire, Rubber Com an, II Iowa Industrial Commissloner 
Report 3 ( 9 : Enstrom v. Iowa Public Services Company, II 
Iowa Industrial Commissioner Report 142 (l98ll: Webb v. Lovejoy 
construction Co., II Iowa Industrial Commissioner Report 430 
(198ll, 

or. Crouse believes claimant's permanent, functional Impairment 
to be 30\ of the body as a whol e , Hr. Scott, by report, states 
claimant has a borderline IQ and that claimant Is functionally 
illiterate. Indeed, at hearing, l t became appa rent claimant 

cannot d l s t ingulsh the word • on• from the ~ord •no • Hs J b 
noted cla i •ant's speech impediment and resulting ~or c~m.m~~~c!tion 
skills. These were also readily apparent at hearing . Claimant's 
onl~ work e xperience 1s in heavy manual labor from which he is 
now permanently precluded. Cla1mant is highly motivated. He 
worked with pain lo~g after many others would bave succumbed to 
their physical diff1culties. Yet, mot i vation alone will be 
insufficient to permit claimant to surmount the hurdles in his 
path to future.employment. Claimant's lack of physical prowess 
when coupled with his lack of educational and intellectual 
tra1n1ng do not bode well for him. Hs. Jacobs, by way of 
report, has sugges t ed ~1teracy tra1n1ng for claimant. even with 
tca,nlng, however, 1t 1s doubtful cla1mant's intellectual acumen 
1s such that he wold acquire more than subsistence literacy 
skills. Hs. Jacobs has further opined that claimant's best 
employment alternative would be a work adJustlllent training 
program and on-the-Job tca1n1ng within a •protective• work 
environment. She suggests that outside such an environment 
claimant may be unemployable with no capacity to earn. She 
testified at hearing that she knows of no such environment 1n 
the Waterloo area. Claimant 10 47 years old. Be llkely would 
t.ave rem~1ned employed for approximately 18 more years. when 
cla1mant sage and physical l1m1tat1ons are considered wtth his 
intellectual handicaps, his functional Illiteracy, and h1s 
inability to function outside of a sheltered work environment 
it is found claimant is permanently and totally 1ndustrially ' 
disabled. • 

Claimant 1s also entitled to payment of his medical expenses 
includ1ng med1cal travel expenses as 1nd1catcd o~ cxh1b1t e. At 
hearing, the parties stipulated that $238.20 remains outstanding 
of a total charge of $2,199 from Orthopedic Spec1al1sts and that 
t~e ditference between those charges was paid by an irsurance 
program contributed to 1n part by the employer and subJect to a 
credit pursuant to section 85.38 . Defendants shall, therefore, 
be given credit for the amount of coverage paid under the group 
plan. 

The final quest1on pending 1s whether defendants should be 
assessed a penalty under section 86.13 • The section provides 
in relevant part: "If a delay 1n commencement, or termination 
of benefits occurs without reasonable or probable cause or 
excuse, the 1ndustr1al comm1ssloner shall award benefits in 
addition to those benefits payable under this chapter, or 
chapter 85, 85A, or 858, up to fifty percent of the amount of 
benefits that were unreasonably delayed or denied." 

Defendants, 1n thts case, certainly behaved unthinkingly at 
times. They failed to take those steps necessary to adequately 
discern whether claimant's cond1t1on was work related and within 
the probable purview of the compensation statute. Their representat1 
even discounted claimant's and his wife's murmurings as to the 
compensable nature of his condition. Yet, even after claimant's 
petition was filed, sign1f1cant questions of law and fact 
remained unresolved. Therefore, it cannot be said that defendants 
acted unreasonably or without probable cause or excuse 1n 
failing to commence payment of benefits. Cla1mant's request for 
a penolty under section 86.13 foils. 

FINDINGS OF FACT 

WHEREFORE, It is found. 

Claimant was employed by defendant as an elevator man and 
general laborer from 1967 until his injury date, February l6, 
1982. 

In the course of his duties for defendant, claimant routinely 
handled bags of feed and grain weighing fifty (50) to one 
hundred (100) pounds. He also carried heavy maintenance equipment, 
ran a jackhammer, used a sledgeha~.mer to break up concret~, and 
rappelled into grain bins to clean augers. 

Claimant was initially in)ured in the course of his employment 
in 1971 when claimant was knocked from a senutra1ler truck ana 
fell approx1mately thirteen (13) feet to the ground. 

Claimant was hospitalized and missed work follow1ng this 
incident. 

Claimant began to experience back pain following this 
inc1dent. 

Claimant was hospitalized 1n 1977 for back pain. Records 
from such hospitalization relate claimant's condition to his 
1971 semi fall. 

Claimant experienced severe back pain in 19821 he took a 
week of vacation to •rest up. • 

Claimant returned to work and experienced a • snap• in his 
back while catching feed bags. 

Claimant subsequently had surgery. 

Claimant wos terminated by defendants following his injury. 

Defendants were aware of the grueling nature of claimant's 
work, 

Defendant employer ' s insurance representative discussed 
claimant's response to an an insurance form query as to the work 
related nature of claimant's condition with claimant. Following 
such discussion checks for • yes• and • no• were changed to • no• 
only. 

Defendant's office manager executed private disability 
insurance forms for claimant and his wife. The office manager 
controlled whether claimant would receive health or wor kers• 
compensation insurance forms for medical payment. 

Claimant did not assert his 1977 hospltal1zation was for a 
work related condition. 

Claimant's wife completes all insurance and other forms. 
She has only minimal understanding of such matters. 

Claimant and his wife sought assi-ttance from legal services 
following claimant' termination. Legal services directed 
clolmant to private counsel to discuss whether his cla i m was 
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potent i al l y compensable. Claimant ' s petition was filed within 
ninety (90) days of his te rmination . 

Claimant was diagnosed as having grade 2 spondylolisthesis 
a nd abnormal motion at the L-4 L-5 l evel. Spondylolisthesis may 
result from a o ne time stress fracture such as claimant ' s 1971 
semi fall . 

Cl a i mant underwent a complete laminectomy of L-4 , a hemilaminectomy 
on t he right a t L- 5, a nd bilateral lateral fusion from L- 4 
th rough t he sacrum. 

Claimant ' s x- cays reveal a progression of his back deformity 
f rom 1977 to 1982, an indication the condition was exacerbated 
by the repetitive l ifting and stooping required in claimant's 
work. 

Claimant is forty-seven ( 47) years old. 

Claimant has a funct i onal impairment of thirty percent (30\J 
of the body as a whol e. 

Claimant has a borderline IQ and is funct i onally ill i terate. 

Claimant has a speech impediment and poor communication 
s k ills. 

Claimant's only wor k e xperience is in heavy manual labor. 
Claimant is now permanently precl uded from performing such labor. 

Claimant ' s best employment alternative is work adjustment 
training within a "protective• work environment. Without such 
claimant may be unemployable and with no capacity to earn. No 
such environment 1s known to ex ist in the Waterloo area. 

Claimant is highly motivated. He has sought employment 
since his termination but has found none within his physical and 
intellectual limits. 

Claimant is permanently and totally disabled as a result of 
hi s work injury. 

Defendants paid a portion of the health insurance premium 
which provided coverage of claimant's medical costs . 

CONCLUSIONS OF LAW 

THEREFORE, it is concluded: 

Claimant has established an inJury of Feburary 26, 1982 
wr.ich arose out of and in the course of his employment. 

Defendants have not established the affirmative defense that 
claimant failed to give timely notice of his injury. 

Claimant has established that his injury is the cause of the 
disability on which he now bases his claim. 

Claimant has sustained a permanent total disability as a 
r esult of his injury of February 26, 1982. 

Claimant is entitled to payment of a bill in the amount of 
two hundred and thirty-eight and 00/JOO dollars ($238.00) 
outstanding from Dr . Crouse. 

Claimant is entitled to medical travel expenses. 

ORDER 

rHEREPORE, it is ordered: 

Defendants pay claimant permanent total disability benefits 
uring the period of his disability as provided in section 85.34(3), 
he Code, at the rate of two hundred ten and 70/100 dollars 
$210.70) per week. 

Defendants pay accrued amounts in a lump sum. 

Defendants pay claimant's medical costs for Orthopedic 
?X1al1sts in the amount of two hundred thirty-eight and 00/100 
ollars ($238.00). 

Defendants reimburse claimant prescription costs in the 
~ount of one and 50/100 dollar (Sl.50) from Hess Pharmacy, 
ndependence, Iowa. 

Defendants reimburse claimant prescription costs incurred 
•th Pinicon Pharmacy, Independence, Iowa between Harch 9, 1982 
~ April 4 , 1982. 

Defendants reimburse claimant at the appropriate rate for 
is medical travel expenses upon a proper showing by claimant of 
ileage and time of such expenses. 

Defendants pay interest pursuant to Iowa Code section 85.30 
amended. 

Defendants pay costs pursuant to Industrial Commissioner 
Jle 500-4 . 33. 

Defendants file a final report when this award is paid. 

Signed and filed this __ day of June, 1984. 

HELEN JEAN WALLESER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA I NDUSTRIAL COHH ISSIONER 

JANET DANIELSON, 

Claimant, 

vs. 

WEBSTER CI TY PRODUCTS CO., 

Empl oyee, 
Self- Insured , 
Defendant. 

Pile No. 645387 

AP P EAL 

D E C I S I O N 

SrArEHENT OP rHE CASE 

Claimant appeals from a proposed review- reopening decision 
wherein c l aimant was denied permanent disability benefits beyond 
those temporary disabi lity benefits previously received as a 
result of a work related inJury. The record on appeal cons i sts 
of the transcript of the review-reopening proceeding which 
contains the testimony of claimant, Kathy Danielson , and Loren 
Gene Painter; claimant ' s exhibits l th r ough 52; defendant ' s 
exhibits A through L; and the briefs and filings of all parties 
on appeal. 

ISSUES 

Claimant states the issues as: 

1. Whether the deputy erred in finding that claimant had 
failed to prove that he r inJ ury was permanent. 

2. Whether the deputy e rred in per mitting the ques t ion o f 
whether the injury was a scheduled or non-scheduled injury to 
become an 1ssue in t he case . 

REVIEW OF THE EVI DENCE 

The parties stipulate that the appl icable rate o f compen
sation is $14 3.04 a week. Unpaid expenses incurred for t r avel 
involving medical care are stipu l ated as f air and reasonable . 
(Transcript, page 2) 

At the t i me of the hearing , claimant was 23 years old , 
s1ngle, and had one child . (Tr. , pp. 6 , 34 , 51) She has a h igh 
school diploma and had wor ked at Taco Bell restaurant i n Ar i zona 
prior to her employment with defendant. (Tr ., pp. 6-7) In July 
of 1979 claimant was hired by defendan t for subassembl y. 
Claimant explained that her duties involved assembly of lint 
housings for dryers. (Tr . , p. 7) After three months, claimant 
was moved to the dryer line where she installed doo r s with t he 
aid of an air gun . (Tr . , pp. 8- 9) Claimant is r i ght handed and 
during June of 1980 began to have problems wi th her r1ght arm 
while using the air gun. (Tr., pp. 9-11) 

A. I was Just wor king on the llne and having to 
bend over and put these two bottom screws in, and 
then I went and put like seven oth&r screws in , and 
I think the torque of the gun just k ind of yanked 
my arm around, a nd I did it as long as I could, and 
then I would tell my foreman that I hurt my arm, 
and I went to the nurse, and I was off work. (Tr., 
pp. 9-10) 

The record indicates that claimant did not report the injury 
as work related at that time. Claimant consulted her family 
doctor, John Birkett, M.D. , who trea t ed her over the nex t t wo 
months with Equanesic and physiotherapy. (Cla i mant's Exhibit 
15) Dr. Birkett diagnosed the injury as biceps tendonitis of 
the upper right extremity and recommended minimal use of the 
right hand. (Cl. Ex . 15) After showing improvement with 
th~rapy, claimant was released to return to light duty work . 
(Cl. Ex. 15) Her arm continued to be painful and in September 
Dr. Birkett referred claimant to Hark Brodersen, H.O., an 
orthopedic surgeon. (Cl. Ex. 15; Defendant's Ex . A) Dr. 
Brodersen diagnosed claimant's inJury as bictpital tendonitis. 
On October 17, 1980 he reported: 

She tells me that she has been off of work now for 
approx imately one month since trying to return to 
work shortly after Labor Day. It is my impression 
that she is gc~dually improving and that she should 
be able to retu en to woe k as of l 0/27 /80. If 
possible, I think it would be advisable to have her 
change to a type of job which would not put so much 
stress on her right shoulder. I would generally 
consider her to have been temporarily fully disabled 
during the period of time that she has been off 
recently. (Def. E•. A) 

In November of 1980, claimant was further evaluated by c. o. Adams, 
H.D., an orthopedic surgeon. 

She says that the trouble she has in the arm is a 
tingling. It is not well localized in the arm , but 
starts up in the shoulder and goes on down into the 
muscles. She says it is always worse after she 
begins to work and has to use her arm for repetitive 
things or for using the air gun. She says at the 
present time the only treatment she is using is the 
u~e of heat which she perhaps uses every third 
n1ght, •nd uses 1t for l0-30 minutes and she does 
p~ndulum type of shoulder exercises, P9rhaps foe 10 
minutes, but not more than once a day. 

The diagnosis in t his case should be subdeltoid 
bursitis, shoulder, right. 

This may or may not be accompanied by some 
tendinitis. It may or may not have been accompanied 
with a sudden t wist or strain on the arm that was 
an initiating factor. I do think that the repetitive 
use of an air gun would be a factor in the onset of 
this problem. 

~ 
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Consider i ng that people of this age do not 
usually have tendinitis in the shoulder region, I 
think it is reasonable to assume that this is a 
compensable problem and the work that she was doing 
could have very easily caused her problem and could 
have quite r easonably be the reason for a flare-up 
of her problem every time she returns to work . I 
think an additional factor in this case is t his 
girl is overweight and apparen t ly is not physically 
active and she is not in •good shape" for the kind 
of work she has been doing and therefore would be 
more likely to suffer injuries from minor traumas. 

I do not think this girl should return to work 
at this time to any kind of work that involves 
lifting or working over the shoulder level, or that 
involves lifting to exceed 25 lbs., or that requires 
the use of an air gun or any vibratory tool. 

I think the prognosis in this case is guarded. 
In the first place I think that eventually it will 
heal up and leave no residual and she will have a 
good shoulder again. However, I am pessimistic 
about trying to decide how soon this will be. If 
1t is re-injured or re-aggravated over a period of 
time, it may be many, many months before it quiets 
down completely. If it is not re-irritated and she 
follo ws through with the exercises as advised, I 
think there is a good possibility that she will get 
everything quieted down and be 1n pretty good shape 
wi thin three months time. (Def. Ex . Cl 

Following receipt of the reports of ors. Brodersen, Birkett 
and AdaJDs, a first report of injury was filed by defendant. (Cl. 
Ex. 42, p. 21) Claimant returned to work on light duties for a 
period of time and then was put on regular duty. (Tr., pp. 12-13) 
She testified that she again 1nJured her arm in January of 1981 
and remained off work through August . (Tr. , p. 13) During this 
seven month period off work, claimant saw Albert Clemens, M.O., 
who found evidence of a right thoracic outlet syndrome and 
recommended a • transaxillary first rib resection.• (Def . Ex. E) 
Claimant was referred by or. Birkett to the Mayo Clinic where 
claimant underwent extensive testing in July of 1981. (Def. Ex. I ) 
J. Norman Patton, M.O., reported that claimant's complaints were 
•pain and paresthesias 1n the upper right extremity.• (Def. ex. I) 
No evidence of thoracic outlet syndrome was found. or. Patton 
reported the presence of weakness 1n the muscles of the right 
shoulder and noted that claimant had received instructions for 
heat and massage therapy and exercises for the shoulder. (Def. Ex. 
I ) Claimant returned to light duty work in August 1981. (Tr., 
p. 13) She worked until January 6, 1982. Defendant's attendance 
record~ Indicate claimant was off work for a week with illness. 
(Cl. Ex . 42, p. 36) Claimant testified that during this time 
she was taken off light duty and assigned to lifting drums off 
the line. (Tr., p. 13) She states that although the drums were 
within her lifting restrictions, the repetition of lifting and 
putting them down aggravated her arm. (Tr., pp. 13-1 4) Claimant 
returned to work on January 18, 1982. On March 3, 1982 claimant 
reported an inJury while assembling wheels and railings for 
washers and dryers. (C. Ex. 42, pp. 4-5 ) Claimant testified 
that defendant sent her to Edwardo Reveiz, M.O., the company 
doctor. (Tr., p. 14; Cl. ex. 49 ) or. Reveiz testified that 
claimant had injured the deltoid muscle of her upper right 
e xtremity whlle lifting at work. (Cl. Ex. 49, pp. 4-5) or. Reveiz 
placed claimant's ar~ in a sling and prescribed ~orgesic and 
heat treatment. (Cl. Ex. 49, p. 5) or. Reveiz reco:n:nendo?d 
claimant rema,n off work for ten days. (Cl. ex. 49, p. 7) ~e 
stated that claimant would be unable to continue her present 
duties and could not lift 10-15 pounds above the right elbow. 
(Cl. Ex. 49, p. 8) or. Reveiz saw claimant on March 9, 1982 and 
noted that claimant was "doing better, keeping the arTI in a 
sling, takin9 the analgesic." (Cl. Ex. 49, p. 22) or. Reveiz 
reported that claimant was improving and progressing satis
factorily. (Def. Ex. Jl The record indicates or. Reveiz issued 
a release to return to work effective March 12, 1982. (Def. Bx. 
Kl Claimant testified she understood she was to remain off wor~ 
until the following week. (Tr., pp. 14-15) When claimant 
returned to work, she had been terminated for failure to return 
in time. (Tr., p. lS; Cl. Ex. 42, p. 38) Or. Rev<?iz ti?st1fl,>d 
that he did not re-examine claimant after the ~arch 9 appo 
intment. 

o. Did you e xamine-- Apparently you did not 
examine Janet again after ~arch 9. 

.,. No. 

Q. And she was released to return to work by you 
on March 12? 

A. Uh-huh. what happened, if I can elabor,te 
again, probably the mistake was she didn't come 
back to the office, and she wasn't through with the 
problem, and she didn't come back to the office. 

Q. Had she been scheduled to come back to the 
office before she returned to work l 

A. I don't recall. I tried to look at the appoint
ment booi<s yesterday, and I didn't find her name. 
I didn't find that she missed any appointment. 
What I think could have happened is that I told 
Janet if you don't feel that you are improving, 
come back. If you feel that you are improving and 
it's ov~r, then you go ahead and work on the 13th, 
but if you don't improve, come back, and I didn't 
give her an appointment. (Cl. Ex. 49, pp. 17-18) 

Claimant testified that sincr her dismissal by def~ndant she 
has worked detasseling corn and as an aide at a county home. 
(Tr., p. 24) She was unable to cont inue at the home as her ar, 
prevented her from performing the scrubbing and s ~eepin9 dat1~s. 
(Tr., pp. 24-2S) She testified that her arm 1n1ury has prevente1 
her from being hired. (Tr., p. 271 Claimant had difficulty 

finding work during the latter part of 1982 because she was 
pregnant. (Tr., p. 40) Claimant has a nurse's aide certificate 
from high school, but stated she could not perform the duties of 
lift ing patients. (Tr., pp. 26, 40) She has unsuccessfully 
sought employment fr om a number of restaurants, stores and gas 
stations. (Tr., pp. 28, 35, 41 ) 

Claimant has continued to seek medical treatment for her arm 
or. Birkett reports he examined claimant in November 1982 and 
found normal range of motion at the right shoulder and intact 
neurological responses. 

With regards to your questions on permanency, I 
feel she is going to have permanent pain and 
discomfort in this arm anytime she does anything 
strenuous or anything that requires repetitive 
motion of this arm. In reviewing this in the 
permanent impairment guide there is nothing listed 
as far as percent disability when it is just a pain 
related factor. If she had restricted motion or 
definite loss of sensation, then the gu1aelines are 
fairly well laid out. I feel her case will have to 
be made more on a permanent pain basis and from her 
inability to handle any strenuous type work with 
her right arm from now on. (Cl. ex. 51) 

Claimant was referred by defendant to John Grant, M.o., an 
orthopedic surgeon, on February 10, 1983. 

Ber current symptoms are of chronic aching, 
persistent pain in the right upper extremity. If 
she sleeps with the arm above her head, she develops 
a tingling sensation down the arm and has to change 
positions. She reports that she cannot sit and 
hold her one month old newborn in her right arm 
without it becoming increasingly uncomfortable and 
without experiencing a "tingling• down the entire 
arm. She must sit with the elbow resting against 
the arm of the chair and even with that cannot hold 
the infant long. She further reports that vacuuming 
is possible for a brief period of time and t hen the 
right arm becomes so uncomfortable that she either 
has to stop or do all the work with the left arm. 
She experiences some pain in the extremity when she 
holds a steering wheel to drive and occasionally 
develops some of the tingling described earlier . 
This tingling 1s typified by feeling that the 
fingers are asleep, especially the index and middle 
fingers. She wakes frequently at night and must 
change position of the ac~. 

She has taken oarvocet-N 100 for control of pain 
over the past year and a half but lately has been 
trying to take no medication if at all possible. 
She does report some difficulty with writing as the 
hand becomes again uncomfortable with prolonged 
writing. 

This young l3dy had rather marked subjective 
complaints of discomfort in the right upper ex
tremity that I feel are related to the employment 
she did, not only with the use of air powered 
e~uipment but the Job forcing her to lift wigorously 
to remove a brace from a m~asur1ng bracket. 
whether this is a reversible type of injury is open 
to question. Certainly, she has not made much 
progress since the initial injury despite not 
working for some period of time ...• If she is to 
return to any type of work at all, it is going to 
have to be tailored fairly carefully so that there 
1s no calling for repetitious motion of the upper 
e xtremity, certainly no handling of any vibrating 
equipment and nothinJ that requires vigorous 
jerking or pulling. (Cl. Ex. 52) 
Kathy Danielson, ~other of claimant, testified that claimant 

has 11fficulty using her right arm and compl3ins of pain and 
numbness in the arm. ~rs. Danielson stated she helps claimant 
Jith carrying and household cleaning. (Tr., pp. 4S-49 1 

Loren Gene Painger, claimant's boyfriend, testified that 
claimant has difficulty carrying her baby in her right arm 3nd 
in performing housework t1sks such as vacuuming. (Tr., pp. 50-5 

ArJith Gillesoie, insurancP. coordinator for defendant, 
testified that claimant had been pJid temporary disability 
benefits for the period of -larch 4 through March 11, 1982. (Cl. 

42, pp. 6-9) 

APPLICl\8LE Ll\w 

The claimant has the burden of provin, by a preponderance of 
the evidence that the 1nJury of June 23, 1980 is causally 
<?lated to the disability on which she n~w bases her claim. 
ilodish v. Fischer, rnc., 2S7 Iowa >15, 133 "l.,.2d 867 (1965). 
~~~d_~~l ~-~'--~;_~~• 236 Iowa 296, 18 N.i.2d 607 (1945). A 
possibITity is insufficient; a probability 1s necessary. 
Burt~. John oeece waterloo Tractor~~• 247 Iowa 691, 73 "I.W., 
732 (1955). The ,uestion of causal connection 1s essentially 
Jithin the domai~ of ~•pert testimony. ~r~d_~.!.!._Iow~J!.~~~~dJ_ 
ll_ospital, 2Sl rowa 375, 101 "i.o/.2d 167 (1960). 

The eight of a JOtker ~o receive compensltion foe 1n1ur1es 
sustained which aros~ out af and in the course of employment 1s 
st>tJtocy. The statute conferring this right can also f1x the 
amount of comoensat1on to be paid for different specific 1nJurie 
and the e~ploY~~ 1s not ent1tl~d to co~pens3tion except as 
pro~ided by the st1tute. sou<UP v. ~~~~..£~• 222 Iowa 272, 
268 ~.w. 598 (1936). 

Ahen the r~ault ~f ,n 1nJury 1s lo~9 to a scheduled m~ebet, 
the compensation p1yable is limited to that set forth in the 
,pproprnte subdinuon of Code section a,.34(2). ~a..!.!:_~'L2.:,... 
Ne·nda Poulsr_x_Co~, 2S3 lOW3 285, 110 tl.'1.2d 660, (1961). 
~L05$0fU$i• of-3 ~~mbec ts e~ui,il~nt to •toss• of the aember. 
Moses v. National Union C. M. Co., 194 10.,a al 9, 184 N.;,/. 746 
(1922). ----- ,.. 

A cl~1mant's test1:nony 3nd d~aonstrat1on of ~1ff1cult1~s 
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incurred ln using the inJured member 
regarding general loss of use may be 
the actual loss of use compensable. 
598. 

and medical evidence 
considered in determining 
Soukup., 222 Iowa 272, 268 N.W.2d 

Permanent disability means a disability that is lasting 
rather than temporary. The word permanent means for an in
deflnite and undeterminable period. Nallace v. Brotherhood 
of Locomotive Firemen and Engineers, 230 Iowa 1127, 1130, 300 N.W. 322, 
324 (1941). 

ANALYSIS 

Clalmant argues on appeal that she is entitled to permanent 
partial disability benefits as a result of the work-related 
injury. Defendants contend that medical evidence has failed to 
show any degree of permanency in the disability claimant incurred 
as a result of her injury. 

While it is true that none of claimant's doctors gave a 
specific ratlng with regard to the functional impairment of 
claimant's right arm, they likewise did not state there was no 
loss of use. The most recent medical examination and report by 
Or. Birkett indicated the presence of permanent pain in claimant's 
arm with strenuous or continuous motion. Dr. Grant, too, 
addressed the factor of chronic pain and discomfort that persisted 
with use of the right arm, and cautioned against repetitive or 
stressful use of the arm. Clearly, claimant has incurred some 
functional impairment of her arm based on pain factors which 
claimant's doctors apparently found too slight to be converted 
into a functional impairment rating. Based upon the doctor's 
•ecommendations of use restrictions and the absence of indicia 
that claimant had any limitations of her right arm prior to the 
work-related injury, claimant is found to have lost five percent 
use of her r1ght arm. 

With regard to claimant's second issue, the weight of 
medical ev1dence fails to support a finding that claimant has 
sustained a non-scheduled injury to the right shoulder. Over a 
t wo-year period, claimant has consulted a number of doctors and 
has received various opinions as to the source of her injury and 
complaints of pain. Following the June 1980 injury, the diagnoses 
of both ors. Birkett and Brodersen were of bicipital tendon1tis, 
which would locate the inJury at a point between the jo1nts of 
the elbow and shoulder. Following claimant's March 1982 report 
of injury to her arm, Dr. Reve1z testified to an injury of the 
deltoid muscle of her upper right e xtremity. The November 1982 
and February 1983 reports of Ors. Birkett and Grant, respectively, 
refer solely to claimant's right arm or upper e xtrem1ty as the 
site of pain. Neither doctor discusses shoulder involvement in 
claimant's complain t s of pain or the recommendations of use 
restrictions, upon which claimant's disability is pred1cated. 
It 1s hereby determined that claimant has incurred an impairment 
in the function of her upper right axtremity and as provided 
under section 85.34(2){m), The Code, is entitled to permanent 
partial disability compensation based on a percentage of a 
period of 250 weeks. 

FINDINGS OF FACT 

l. Claimant sustained an inJury to her upper right arm 
while working for defendant 1n June 1980. 

2. Claimant was diagnosed as suffering bicip1tal tendonitis 
and remained off work until the fall of 1980. 

3. In January 1981 claimant reinjured her arm and remained 
off work until August 1981, at which t1me she returned to l1ght 
dutles. 

4. In March 1982 claimant suffered an injury to the deltoid 
muscle of her right arm wh1le working. 

S. Claimant was released to return to work and was terminated 
by defendant for failing to report to work on time. 

6. Claimant 1s right handed and has continued to experience 
pa1n and weakness in her eight arm when she attempts l1fting or 
other strenuous tasks. 

7. Claimant's recent medical evaluations have produced 
recommendations of use restrictions of her right arm. 

8. Cla1mant had no restrictions on the use of her right arm 
prior to the June 1980 work-related inJury. 

9. The weight of medical ev1dence places the location of 
the injury as the muscles and tendons of the upper arm. 

10. Claimant has a five percent (5l) permanent partial 
impairment of her ri9ht arm. 

ll. The applicable rate of compensation is one hundred 
forty-three and 04/100 dollars ($143.04) per week. 

COHC LU SI ONS OF LA·-1 

Claimant has sustained the burden of pcov1n9 a five percent 
15\ J permanent partial disability to her right arm wh1ch is 
causally related to her 1nJury of June 1980. 

WHEREFORE, the proposed review-reopening decision of the 
deputy is reversed. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendant shall pay unto claimant twelve and one-half 
(12 l/2) weeks of permanent partial d1sabtlity benefits under 
the terms of section 85.34 (2J(a) at the rate of one hundred 
forty-three and 04/100 dollars ($143.04) per week. Such benefits 
>re 1n addition to those temporary disability benefits previously 
P•id to cla1aant. 

That interest shall accrue pursuant to se tion 85.30, Th~ .:ode. 

That costs of this action are taxed to defendant pursuant to 
Industrial Commissioner's Rule 500-4. 33, 

That the defendant shall file a final report upon payment of 
th1s award. 

S1gned and filed this day of May, 1984. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

CLIFFORD L. DILLINGER, 

Claimant, 

vs. 

CITY OP SIOUX CITY, 

Employer, 
Self-Insured, 
Defendant. 

File No. 491443 

APPEAL 

0 E C I S I O N 

STATEMENT OF TB£ CASE 

In an arbitration decision filed in this matter on January 
15, 1979 1t was held that claimant's action was barred by h1s 
failure to file an or1ginal notice and petition within two years 
of the date of his injury as required by Iowa Code section 85.26. 
The deputy's decis1on was affirmed in a January 18, 1980 appeal 
decision and again in a June 18, 1980 district court rul1ng. On 
September 23, 1981 the Iowa Supreme Court entered a dec1sion 
reversing and cemand1ng th1s case to the industrial comm1ssioner 
for an evidentiary hearing and decision in light of Orr v. Lewis 
Central School District, 298 N.W.2d 256 (Iowa 1980), which had 
been decided during the pendency of the Judic1al review. 

Prior to the second arbitration hearing defendant requested 
leave to amend its answer to the original petition foe arb1tration 
by sett1ng forth the additional affirmative defense of notice as 
1s provided in Iowa Code section 85.23. Defendant ' s motion for 
leave to amend was granted in a June 22, 1982 order and notice 
of ass19nment for hearing. Defendant now appeals from the 
second arbitration decision filed in this matter wherein claimant's 
act1on was found not to be barred by either section 85.23 or 
section 85.26, and claimant was awarded 200 weeks of permanent 
partial disability benefits, healing period benefits, and 
medical expenses. 

The record in th1s matter consists of the transcript of the 
original arbitration hearing taken September 26, 1978 and 
containing the t~stimony of cla1mant; the deposition of John J. 
Dougherty, M.D.; the medical records concerning claimant from 
the Veterans Administration Hospital 1n Sioux Falls, South 
Dakota; a letter trom Don A. Manning, M.O.; the transcript of 
the second arbitration hearing taken July 13, 1982 and containing 
the testimony of Harry P. Bever; defendant's exhibits A and B; 
joint exhibit l; and the briefs and filings of both part1es on 
appeal. 

ISSUES 

The issues stated on appeal by defendant are as follows: 

1. Whether the deputy erred in finding that cla1mant had 
complied in timely fashion with Iowa Code section 85.26. 

2. Whether the deputy erred in finding that claimant had 
complied in timely fashion with Iowa Code section 85.23. 

3. Whether the deputy erred in determining that claimant 
had suffered a forty percent 1ndustrial disability as a result 
of the incident claimed 1n his pet1tion. 

In addition, claimant has stated the following cross-appeal issue: 

1. Whether the deputy erred in permitting defendant to 
amend its answer on remand of this case to include a defense 
wh1ch had previously been withdrawn. 

REVIEW OP THE EVIDENCE 

At the t1me of the or1ginal arbitrat1on hearing the parties 
st1pulated as to the reasonableness of the med1cal expenses and 
to the t1a,e off work. (September 26, 1978 Transcnpt, pp. 4-5) 

Claimant was born 1n 1939 and is a high school graduate. He 
worked for the Milwaukee Railroad as track maintenance worker 
before serving 1n the U.S. Marine Corps from 1961 through 1965. 
He subsequently held jobs 1n the parts department of a tool 
company, as a laborer for the Hoerner Waldorf Company, and as a 
deputy clerk of the Sioux City munic1ple court. Claimant 
testified that his dut1es as a deputy clerk included filing, 
desk work, and answering the phone. Claimant began working with 
the Sioux City water department reading water meters 1n either 
1970 or 1971. He st•ted that his Job as a meter reader required 
him to cl1mb ladders, move heavy objects, scoop snow, crawl and 
bend. (Sept. 26, 1978 Tr., pp. 6-12) 
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Claimant testified that he received a Job-related injury in 
March of 1973 while working for the Sioux City water department. 
He recalled that he hurt his back while lifting the door to a_ 
pit wherein a water meter was located. Claimant was hospitalized 
on March 31, 1973 under the care of D. H. Hanning, H.D., and was 
in traction for over a week. Re testified that he returned to 
work on April 12, 1973, but was back in the hospital two weeks 
later. (Sept. 26, 1978 Tr., pp. 13-:-15) A June 1, 1973 report 
from Dr. Hanning indicated that claimant probably suffered from 
a herniated lumbar disc, but during the time that claimant was 
hospitalized his symptoms subsided, as did findings that would 
be associated with a herniated nucleus pulposis. (Veterans 
Administration Hospital records) Because it was claimant's 
understanding that Dr. Hanning believed back surgery to be 
necessary, he visited Albert D. Blenderman, H.D., for a second 
opinion. Dr. Blenderman suggested that claimant try using a 
back brace for awhile and also gave him a lift for his left shoe. 
Claimant testified that he received workers' compensation 
benefits during his time off work in 1973. (Sept. 26, 1978 Tr., 
pp. 17-18) 

Claimant resumed his job reading water meters on June 1973. 
He testified that despite wearing a back brace he continued to 
experience aching in his back which would sometimes radiate into 
both legs. Claimant testified that although he was able to 
perform his job satisfactorily and did not miss any work because 
of his back complaints, the ache in his back nev,r subsided more 
than several days at a time. (Sept. 26, 1978 Tr., pp 17-18) 

Claimant suffered a second work-related injury while working 
for defendant on October 8, 1975. Be explained that he fell 
five feet into a pit when the ladder that he was descending 
broke. Claimant recalled that his back hurt him for two or 
three days, but the pain then subsided. Be filed an accident 
report with defendant, but continued to work without taking any 
time off. Claimant testified that the pain which he experienced 
in his back following the October 8, 1975 accident did not 
differ from that which he had been experiencing since the March 
of 1973 accident. He noted, however, that the pain became a 
little bit worse each day until he felt that he could no longer 
perform his work in April of 1977. (Sept. 26, 1978 Tr., pp. 18-23) 

Claimant found work with Lane's Bottling Company, but lasted 
only three days on the Job because he found that he was unable 
to perform the lifting required. He made application with 
Hoerner Waldorf, one of his former employers, but was not hired 
after being examined by the company doctor. Claimant worked for 
approximately one month as a night auditor and cl~rk for a hotel 
in South Sioux. Claimant testified that he applied for social 
security disability benefits which led to his being examined by 
John J. Dougherty, H.D., on September 22, 1977. Social security 
benefits were denied 1n the fall ~f 1977. (Sept. 26, 1978 Tr., 
pp. 23-27) 

Claimant sought out medical care on his own volition from Dr. 
Dougherty on November 11, 1977. He recalled being hospitalized 
on December 3, 1977, and undergoing back surgery which was 
performed by Dr. Dougherty. (Sept. 28, 1978 Tr., pp. 27-30) 

Dr. Dougherty testified by deposition that he performed a 
disability examination of claimant on September 22, 1977. He 
recalled that x-rays were taken at that time, and that his 
diagnosis had been a possible lumbosacral sprain_with early 
degenerated discs at L4, L5 and LS, Sl, with a mild scoliosis to 
the left. Dr. Dougherty testified that he saw claimant at his 
office on November 11, 1977 and December 1, 1977 with little 
change 1n claimant's condition to report on either occasion. 
Claimant was hospitalized on December 3, 1977 and a myelogr~m 
performed by Dr. Dougherty on December 5, 1977 revealed a column 
defect at L4, Son the left which was compatible with a herniated 
disc along with a narrowing of the LS, Sl disc space. On 
December 8, 1977 Dr. Dougherty performed surgery which he 
described as a bilateral hemilaminectomy at L4, S, removal of a 
herniated disc, and a spinal fusion from L4 to the_sacrum. Dr. Dougherty 
testified that claimant was released from the hospital on 
December 22, 1977. (Dougherty Deposition, pp. 5-10) 

Dr. Dougherty testified that he had last examined claimant 
on June 28, 1978. The doctor described claimant's condition at 
that time as follows: 

At that time he said he was not working. He had 
some charley horses in his leg, but overall he 
seemed to be getting along fairly satisfactory. He 
was able to walk well, walked at his toes and heels. 
There was still a slight tendency to a 11st to the 
left. 

He had some discomfort with forward bending, 
which was somewhat--was decreased. Other motions 
didn't seem to bother him. Be didn't seem particularly 
tender. Reflexes seemed okay. He still had some 
restriction of straight leg raising, bilaterally; 
but 1t didn't seem to particularly bother him. 
(Dougherty Dep., pp. 10-11) 

Dr. Dougherty was unwilling to state that claimant was 
totally disabled from September of 1977 until December of 1~77, , 
but noted that in light of his findings during surgery'. claimants 
act1v1t1es would have been considerably restricted during that 
penod. (Dougherty Dep., pp. 11-12) He did, however, believe 
claimant to be disabled following surgery: 

o. Doctor, do you have an opinion as to whether or 
not Mr. Dillinger was totally disabled from performing 
any worK from the period commencing in December 
when the--when the myelogram was performed until 
your last examination in June of 1978? 

A. Yes. 

o. What 1s your opinion? 

A. 1 think he was disabled. 
o. Was that--was that disability during this 
period of time total, 1n your opinion? 

A. Yes. 
(Dougherty Dep., p. 11) 

Dr. Dougherty testified that when he last e xamined claimant 
in June of 1978, claimant had a permanent disability of 15 
percent of the body. (Dougherty Oep., p. 12) Be was also 
questioned as to the physical restrictions wh ich claimant would 
have: 

A. Well, I think that anyone--my opinion is that 
anyone who has had back surgery such as his should 
not do a lot of heavy lifting. I think that he 
probably should be restricted. I don't think he 
ought to be at a job where he bends over frequently 
during the day, you know, constant bending over and 
straightening up. I think that-- Otherwise, I 
would feel that he could do pretty much what 
doesn't bother him, but I think he ought to limit 
how much he lifts and probably repetitive actions. 

o. What--what do you consider weightwise, in 
pounds? 

A. Oh, I would say--1 would just-- Now, he's tall 
and slender, and I would say that he probably 
should be l1m1ted by 30 to 40 pounds. 

O. What--what about squatting and stooping, 
activity of that kind, Doctor? 

A. Oh, I think squatt1ng's probably all right. 
Stooping over, I think that I would consider that 
he probably should not do that frequently during 
the day. I think he'd be all right squatting. 

o. What about things like climbing, climbing 
ladders, for instance? 

A. Oh, I think that--that I would say that he 
should--he should not do 1t a lot. 
(Dougherty Dep., pp. 13-14) 

With regard to the causation of claimant's back condition 
the following testimony ensued: 

Q. All right. Based upon the history that was 
obtained from the patient and based upon your 
training and experience and based upon your exami
nation and care and treatment of this patient, 
Doctor, do you have an opinion within a reasonable 
degree of medical certainty as to whether or not 
the injury that you have described and the consequent 
disability that you have described is r 0 lated to 
any work, employment, incident, or activity? 

A. Yes. 

O. Will you state what that opinion is? 

A. Well, I think that--that his incident of '73 
~nd hie f8ll or '75 all should be taken into 
consideration, probably also the type of work he 
was doing, which entailed apparently squatting down 
and lifting doors and climbing under whatever you 
have to do to read meters. 

o. Do you have an opinion within a reasonable 
degree of medical certainty based upon your history, 
your training and experience, and your care and 
treatment as to whether or not the patient had a 
ruptured 1ntervertebral disc 1n the spaces that you 
described in 1975? 

A. Well, I would be inclined to thtnk that he 
certainly probably had some evidence of--of a 
herniated disc in view of the fact that the history 
obtained from the patient was that they were 
considering surgery in--at the V.A. Hospital 1n 
Sioux Palls; and I'm sure that they were thinking 
along the lines of a herniated disc when they 
suggested this, although they did not do a myelogram. 

o. All right. Doctor, with that in mind then, 
what role in your opinion did the fall when the 
ladder collapsed in '75 or '76-- what role did that 
play 1n this man's problems? 

A. 1 would feel that probably it aggravated what 
he already had. 
(Dougherty Dep., pp. 14-15) 

On cross-examination, Dr. Dougherty stated that the scoliosis 
previously diagnosed probably d1d not have much to do with 
claimant's cond1t1on. <Dougherty Dep., pp. 16-17) The doctor 
was also questioned about length of time that it took before 
claimant became disabled by the herniated disc: 

o. Would it be a usual situation for the pain in 
the back to be dormant for two years or more? 

A. I think this: That if you have a herniated disc 
with maybe only mild herniation, with conservative 
treatment the body may--body tries to heal this, ot 
course. 

o. Mm-hmm (Yea). 

A. And then it may--he may undergo a healing 
process until he receives another insult, which 
maybe is, so to speak, •undone•_w1th what the body 
has been doing 1n the conservative treatment. 

o. So you'ce--you're indicating that a patient aay 
ignore the pain initially, and the body does soae 
healing on its own, and the pain may go away or die 
dovn to a tolerable level until there is another 
insult, as you called it, a trauma causing it to 
flare back up again? 

A. I thin~ that's a poesibilft'y, yea. 
(Dougherty Dep., pp. 20-21) 

Claimant testified that prior to visiting Dr. Dough~rty In 
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Movember and December of 1977 he had no idea that he had a 
condition in his back that had been caused or aggravated by his 
fall into the meter pit on October 8, 1975. Be indicated that 
the pain after his October of 1975 fall was not at first substan
tially different from that which he had experienced since his 
1973 1nJury. (Sept. 26, 1978 Tr., p. 30) 

Harry Bever, who 1s a workers' compensation claims investigator 
for the city of Sioux City, testified at the second arbitration 
,earing. BeVer testified that a first report of inJury form, 
•hich had been prepared with regard to claimant's October 8, 
1975 incident, had been received in his office no later than 
Jctober 14, 1975, but had never been filed with the industrial 
:ommissioner because claimant did not miss any work as a result 
,f the incident. BeVer also testified that subsequent to 
·eceiving the first report there was no contact with his office 
:oncerning the incident of October 8, 1975 and a potential 
,orkers' compensation claim until claimant's counsel personally 
:ontacted him in such regard after March 15, 1978. (July 13, 
,982 Tr., pp. 11-18) 

Claimant's original notice and petition in this action was 
·,led on April 3, 1978. 

APPLICABLE LAW 

Iowa Industrial Commissioner Rule 500-4.35(86) provides: 

The rules of civil procedure shall govern the 
contested case proceedings before the industrial 
commissioner unless the provisions are in conflict 
with these rules and chapters 85, BSA, 858, 86, 87 
and 17A, or obviously inapplicable to the industrial 
commissioner. In those circumstances, these rules 
or the appropriate Code section shall govern. 
Where appropriate, reference to the •court• shall 
be deemed reference to the •industrial commissioner." 

Rule 88, Iowa Rules of Civil Procedure, provides: 

A party may amend a pleading once as a matter of 
course at any time before a responsive pleading is 
served or, if the pleading is one to which no 
responsive pleading is required and the action has 
not been placed upon the trial calendar, the party 
may so amend it at any time within twenty days 
after it is served. Otherwise, a party may amend a 
pleading only by leave of court or by written 
consent of the adverse party. Leave to amend, 
including leave to amend to conform to the proof, 
shall be freely given when Justice so requires. 

Upon remand of a case the trial court will have the same 
iscretion to permit amendment to a petition as if the case had 
ot been tried. The presumption is that after the remand the 
ourt's discretion in granting or denying leave to amend will 
ot be abused. Williams v. Stroh Plumbing & Electric, Inc., 250 
owa 599, 94 N.W.2d 750 (App.Ct. 1959). See also Correll v. 
OOdfellow, 255 Iowa 1237, 125 N.W.2d 745 (App.Ct. 1964); 
ebber v. E. K. Larimer Hardware Co., 234 Iowa 1381, 15 N.W.2d 
86 (App.Ct. 1944), 

Section 85.26, Code of Iowa 1975 provided, in part: "No 
riginal proceedings for compensation shall be maintained 1n any 
ase unless such proceedings shall be commenced within two years 
com the date of the injury causing such death or disability for 
hich benefits are claimed." 

In Orr v. Lewis Central School District, 298 N.W.2d 256, 261 
Iowa 1980) the court stated: "The limitation period under 
ection 85.26, The Code 1975, began to run when the employee 
iscovered or in the exercise of reasonable diligence should 
ave discovered the nature, seriousness and probable compensable 
haracter of the 'inJucy causing ... death or disability for 
hich benefits (were) claimed.•• 

Section 85.2J, Code of Iowa 1975 provided: 

Unless the employer or his representative shall 
have actual knowledge of the occurrence of an 
injury, or unless the employee or someone on his 
behalf or some of the dependents or someone on 
their behalf shall give notice thereof to the 
employer within fifteen days after the occurrence 
of the 1nJucy, then no compensation shall be paid 
until and from the date such notice is given or 
knowledge obtained; but if such notice is given or 
knowledge obtained within thirty days from the 
occurrence of the injury, no want, failure, or 
inaccuracy of a notice shall be a bar to obtaining 
compensation, unless the employer shall show that 
he was prejudiced thereby, and then only to the 
extent of such prejudice; but if the employee or 
beneficiary shall show that his failure to give 
prior notice was due to mistake, inadvertence, 
ignorance of fact or law, or inability, or to the 
fraud, misrepresentation, or deceit of another, or 
to any other reasonable cause or excuse, then 
compensation may be allowed, unless and then to the 
extent only that the employer shall show that he 
was prejudiced by failure to receive such notice; 
but unless knowledge is obtained or notice given 
within ninety days after the occurrence of the 
injury, no compensation shall be allowed. 

In Jacques v. Farmerp Lumber Company, 242 Iowa 548; 47 N.W.2d 
36 (1951) the court considered at what point an injury was 
emed to have occurred in an occupational disease case. The 

>urt stated: 

Since the legislature made disease compensable 
under its term "injury• then clearly it must have 
meant the •occurrence• of this type of •injury• was 
when the employee found out about the disease. To 
hold otherwise would defeat the obvious legislative 
purpose. The employee could hardly be held under a 
duty to notify his employer of a disease of which 
he had no knowledge. It would be unreason~Lle to 
conclude that the legislature intended a con truc
tion of •occurrence of the injury•--and we substitute 

"occurrence of the disease"--to mean a point of 
origin before the employee found out about his 
disease. 

The court further stated: 

Whether or not a person is suffering from a disease, 
or any particular disease, or the lighting-up of 
some latent disease, is generally a question to be 
determined by physicians. The condition must be 
said to occur, within a statute placing a burden of 
notice of occurrence on the employee, when the 
physician's diagnosis discloses to the employee the 
nature of his disability. 

In Robinson v. Department of Transportation, 296 N.W.2d 809 
(Iowa 1980) the court expanded upon Jacques in applying the 
discovery rule to the notice provision of the Code. The court 
stated: 

[T)he .•. statement of the discovery rule appears 
in 3 A. Larson, supra, S78.41 at 15-65 to 15-66: 
"The time period for notice or claim does not begin 
to run until the claimant, as a reasonable man, 
should recognize the nature, seriousness and 
probable compensable character of his inJury or 
disease.• This statement accurately delineates 
when the employee's duty to give notice arises. 
The reasonableness of the claimant's conduct is to 
be judged in the light of his own education and 
intelligence. He must know enough about the injury 
or disease to realize it is both serious and 
work-connected, but positive medical information is 
unnecessary if he had information from any source 
which puts him on notice of its probable compensa
bility. 

In discussing the alternative of •actual knowledge" of an injury 
on the part of an employer, the court in Robinson stated: 

The principle is stated in 3 A. Larson, Workmen's 
Compensation S78.3l(a), at 15-39 to 15-44 (1976): 

It is not enough, however, that the 
employer through his representatives, 
be aware (of claimant's malady). There 
must in addition be some knowledge of 
accompanying facts connecting the 
injury or illness with the employment, 
and indicating to a reasonably conscien
tious manager that the case might 
involve a potential compensation claim. 

We hold that this principle applies to the actual 
knowledge provision of section 85.23. 

ANALYSIS 

The first issue which will be addressed herein is whether it 
was error to permit defendant to amend its answer on remand of 
this case to include the affirmative defense of failure to give 
notice of injury as provided in Code section 85.23. As was 
noted in the previous section, it is within the discretion of 
the deputy to permit a party to amend its pleadings upon remand 
of a case. The stated purpose of the reversal and remand of 
this case was to permit an evidentiary hearing in light of Orr v. 
Lewis Central School District. Qrr was decided during the 

pendency of an appeal in this case and made the "discovery rule" 
applicable to Code section 85.26. Defendant's amended answer 
asserts the defense provided in Code section 85.23 which, like 
the provision of Code section 85.26, is interpreted as being 
subject to the discovery rule. Like Orr, the case of Robinson v. 
Department of Transportation, wherein'tlle court affirmed the 
discovery rule to be applicable to Code section 85.23, was 
decided during the pendency of judicial review in this case. 
The application of the discovery rule to both Code sections are 
closely related, and due to the recent judicial interpretations 
of each, a hearing considering the application of the discovery 
rule to both sections is necessary to do substantial justice. 
It shall be found that there was not an abuse of discretion on 
the part of the deputy in permitting defendant to amend its 
answer and no error is found to exist. 

The second issue which will be considered is whether the 
deputy erred in finding that claimant complied in timely fashion 
with Code sect1on 85.26, Under Orr, the two year limitation 
period for commencing an action begins to accrue when the 
claimant discovers or, in the exercise of reasonable diligence, 
should have discovered the nature, seriousness and probable 
compensable nature of his injury. Claimant's original notice 
and petition was filed on April 3, 1978, which means that in 
order for him to bring a,. action he must have discovered the 
nature, seriousness, and probable compensability of this inJury 
after April 3, 1976. Given the fact that many of the symptoms 
claimant exhibited following the October 8, 1975 accident were 
identical to those which had existed since his mishap in 1973, 
and further, that he was able to continue working until April of 
1977, it is reasonable that claimant did not become aware of the 
nature, seriousness, and compensability of his back injury until 
a po1nt sometime after April 3, 1976. As such, claimant's 
action is not barred by the application of Code section 85.26. 

The third issue which will be considered is whether the 
deputy erred in finding that claimant complied in timely fashion 
with Code section 85.23. Under Robinson the 90 day period 
during which notice of an injury must be given to an employer 
does not begin to run until the claimant recognizes the nature, 
seriousness and probable compensable character of his injury. 
Furthermore, in order for an employer to be charged with actual 
knowledge, it must first be proved that the employer has some 
knowledge of facts which connect the claimant's injury with his 
employment. The deputy, in his arbitration decision, held that 
by promptly filing an accident report on October 8, 1975 claimant 
had complied with the notice requirement of Code section 85.23. 
If Q!:r and Robinson are read in light of one another, however, 
the point at which the two year limitation of actions and the 90 
day notice period begin to accrue must coincide as the date at 
which claimant first knew the nature, seriousness and probable 
compensability of his back condition. If October 8, 1975 is the 
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date trom which the period tor giving notice began to accrue, so 
then must the statute of limitation b~g1n to accrue. It has 
been dec1dc·d supra, however, that claimant did not havo cause to 
file his action until a!te, April of 1976. Like claimant, the 
defendant 1n this case should not be charged with knowledge of a 
potential claim as ot Octobe, 8, 1975, especially In view o! the 
fact that claimant continued to read wate< meters for 18 months, 
Tho testimony of Ha,ry BeVer to tho effect that detendant did 
not receive any notice of an inJury and potential workers' 
compensation claim with regard to the O~tober 8, 1975 accident 
until March 1~, 1978 1s unrebutted. Undo, the Fobinson rationale 
a claimant may be charged with knowledge of the nature, seriousness, 
and compensable character of his injury it reasonable 1n light 
of his own education and Intelligence. Furthermore, positive 
medical information is unnecessary if claimant r~cognlzes t~e 
probable compcnsability of his injury. There appear to be 
several duties upon which claimant could ,easonably be charged 
with such knowledge. Claimant's stated reaoon for leaving his 
employment with the city of Sioux City In April of 1977 was that 
his back pain had become Intolerable. Subsequent to leaving the 
meter reading )Ob claima~t went to work for Lane's Bottling, but 
quit after three days due to continued back pain. When claimant 
applied for a job at Hoerner Waldorf he was rc1ectcd only aft~r 
falling to pass a preemployment physical. Allot the above, 
coupled with claimant's knowludgc that an injury report concerning 
~is back had been tiled in April of 1977 could reasonably be 
seen as alerting claimant to the nature, seriousness, and 
compensable character of his back condition. Claimant could not 
be said to be blind to the mechanics of the workers' compensation 
system, as he in fact recc\ved workers' compensation benetite 
following his back Injury in 1973. Claimant certainly must have 
recognized the seriousness ot his back condition In September of 
1977 at which time ~c made appl1catlon for social security 
disability benefits. When claimant sought treatment tor his 
back from Dr. Dougherty on November 11 and December l of 1977 he 
did so at hls own expense, and of his own volition. Claimant 
was hospitalized on December 3, 1977 due to his back condition, 
It seems inconceivable that claimant would not have recognized 
the nature, seriousness, and compensable character of his back 
condition on December 5, 1977 when a myelogram pertormcd by Dr, 
Dougherty revealed a herniated lntervertebral disc. The latest 
conceivable date on which clal,ant could reasonably have recognized 
tho nat~re, seriousness, and compensable character of his back 
injury, however, was December 8, 1977 at which time a bilateral 
~emllectomy was performed, with removal of a spiral disc and a 
spinal fusion from L4 to the sacrum. It ls wholly reasonable 
that a man of ordinary intelligence who has a high school 
diploma and has been a pant recipient of workers' compensation 
benefits should recognize the nature, seriou&ness, and compensable 
nature of his condition following major back surgery. The time 
period between the latest possible "discovery" date and the 
point at which clalmant's counsel first contacted defendant 
concerning claimant's Injury on, or after, March 15, 1979 
exceeds the 90 day notice limitation. As such, claimant's 
recovery is barred by Iowa Code section 85.23. 

Because claimant's recovery has been barred, the issue as to 
~~tent of induetriol dioobility need not be add~esc~d-

F INDrNGS OF FACT 

1. Claimant began work as a meter reader for Sioux City In 
1970 or 1971. 

2. Claimant injured his back in a work-related accident in 
March ot 1973. 

J. Claimant was treated and rPturned to his job reading 
meters In June of 1973. 

4. Claimant continued to experience symptoms of back pain 
following his return to work in 1973. 

5. Claimant fell into a five foot deep pit on October 8, 
1975 while working for Sioux City. 

6. Claimant filed an accident report on October 8, 1975 
with his employer. 

7. Claimant experienced immediate back diacomtort, with the 
pain subsiding somewhat three days later. 

8. Claimant returned to work immediately, without taking 
any days off. 

9. Claimant continued to experience symptoms ot back pain 
very similar to those which had existed since March of 1973. 

10. Claimant quit his meter reading job in April ot 1977 
because hie back pain had increased to the point that he could 
no lon9er tolerate the work. 

11. Claimant found work with a bottling company soon atter 
he quit working for the city of Sioux City, but quit after three 
days becauoe his back could not tolerate the required litting. 

12. Claimant's application for employment at Hoerner Waldort 
was rejected following a preemployment physical. 

13. Claimant retained knowledge that an accident report had 
been completed on October 8, 1975. 

14. Claimant is a high school graduate. 
15. Claimant received workers• compensation benefits lollowlng 

an injury to his back In 1973. 

16. Claimant applied for social security In September of 
1977 because he believed ~he condition of his back to merit 
disability benefits. 

17. Claimant sought treatment for his back from Dr. Dougherty 
at his own expense on November 11, 1977 and December 1, 1977, 

18. Cloimant was hospitalized on December 3, 1977, with a 
myelogrom performed by Dr, Dougherty on December 5, 1977 revealing 
0 column defect at L4-5 on the left that wae compatible with a 
herniated dlsc , along with narrowing of the LS, Sl dlac spoce, 

19, Claimant underwent surgery on December 8, 1977, at which 

time a bilateral hemilam1nectomy was carried out at L4-5 with 
removal of a herniated disc and spinal fusion from L4 to the 
sacrum. 

20. Claimant, in light of his education, experience, and 
previous workers' compensation award should reasonably have 
recognized the nature, seriousness, and compensable character of 
his back condition. 

21. Claimant notified defendant of his lnJury and potential 
claim on or before March 15, 1978. 

L2. Claimant did not discover the nature, seriousness and 
probable compensability of h1s inJury until after April 3, 1976. 

23. The period between the time that claimant discovered •.he 
nature, seriousness, and probable compensability of his inJury 
and the time that clailll8nt notified defendant of the 1nJury 
exceeded 9~ days. 

CONCLUSIONS OF LAW 

Claimant's action is not barred by the operation of Iowa 
Code section 85.26. 

Claimant's recovery is barred by the operation of Iowa Cede 
section 8S.2l. 

Or<DER 

WHEREFOr<E, the deputy•o decision filed November 10, 1982 ts 
reversed. 

THEF<EFORE, claimant is ordered to take nothing from these 
proceedings. 

Costs of the arbitration proceeding are taxed to defendant. 
Each party sholl stand their own costs of the appeal. Defendant 
shall stand the cost of the transcript. 

Signed and filed this llst day of August, 1983. 

Appealed to District Court: 
~eversed ~nd Rem.,nded 
Appenled to Suprc~e Court: 
Pend1n'J 

£<OBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

CARL D. DUCEY, 

Claimant, 

vs. 

HYZtR BROKERAGE CO., 

Employer, 

and 

AE1.NA LI FE , CASUALTY, 

Insurance Carrier, 
Defendants. 

Fi le No. 692305 

A R B I T R A T I O N 

DECISION 

INTRODUCTION 

This matter came on for hearing at the Wapello County 
Courthouse in Ottumwa on August 26, 1983 at which time the 
record was closed. 

No {!lings were mode prior to the filing of the original 
notice and petition. The record consists of the t!st1mony of 
the claimant and Claudia "Sheree" Swain: the depositions of 
Michael Badeaux and William E. Bell: claimant's e xhibits l 
through 4; and de(endnnts' exhibits A through F, 

'ISSUES 

The Issues for resolution are: 

1) Whether claimant gave notice purouant to section 85.23, 
Code of Iowa; 

2) Whether claimant sustained an injury arising out of and 
in the course of employment: ond 

3) The nature and extent of disability, ,. 
Since the first iasue ls resolved in defendants' favor, the 

medical tosue will bo dealt with ln a cursory fashion. 
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STATEMENT OF THE EVIDENCE 

Claimant, age 31 at the time of hearing, was employed by 
Hyzer Brokerage Company in June 1980. Claimant had worked 
part-time for a Hy Vee store ,n high school in 1970. He worked 
full-time for about nine years and became produce manager. He 
testif1ed that in early 1976 he fell at work hurting his back 
and neck. c~aimant testified that he was off about a week and 
was continued on salary. He quit because he did not get along 
with the store manager. He left Hy Vee in 1979 to become 
employed by defendant. 

Defendant Hyzer is a food brokerage firm and claimant was a 
sales representative for them. Claimant testified that his 
duties entailed calling on supermarkets and introducing new 
products to be sold to stores. Claimant testified that he would 
occasionally be called upon to set up product displays. Claimant 
testified that his area included Southern Iowa, Missouri and a 
part of Illinois. Re had a company car. He testified that he 
was paid a flat salary with an occasional incentive for promoting 
a new product. Claimant testified that he supplemented his 
income by playing in a band. Claimant indicated that there was 
lifting involved in setting up for performances. The claimant 
testified that he sometimes lifted from thirty to thirty-five 
pounds. 

Claimant testified that his back gave him no problems unt1l 
May 1980. Claimant testified that his back, right hip and right 
leg started giving him problems. Claimant indicated that he 
worked through this period and that pain became extremely severe 
or. June 9, 1980 while claimant was stocking freezers in Quincy, 
Illinois. Claimant testified that his back and leg hurt so much 
that he could hardly get out of bed the following morning. He 
went home and saw J.W. Brindley, M.D., on June 11, 1980. The 
history recorded in Dr. Brundley's notes indicate no specific 
work-related incident, but noted pain "for the last week or two." 
Dr. Brindley put claimant on bedrest and when his condition did 
not improve, caused him to be hospitalized from June 16, 1980 
through about June 21, 1980. Claimant testified that he informed 
Sheree Swain, defendant ' s office manager, of the alleged inJury. 

Dr. Brindley thought claimant had a herniated disc so he 
referred claimant to John T. Bakody, M.D., a Des Moines neuro
surgeon. He hospitalized claimant and treated him conservatively 
with physical therapy directed to the low back to include moist 
heat, light massage and intermittent pelvic traction supplemented 
with pelvic traction in his room. 

Claimant 's chief treating physician appears to have been 
Stuart R. Winston, M.D., an associate of Dr. Bakody. Dr. Winston 
noted that claimant had lifted heavy equipment, i.e., band 
instruments (report dated December 28, 1981). It was noted that 
claimant had intermittent back strain and awoke in June 1980 
with right leg pain and back pain. Claimant testified that his 
heaviest work was for the brokerage firm rather than with the 
band. 

It was noted that claimant was hospitalized at Mercy Hospital 
from July 27, 1980 to August 9, 1980. A myelogram was normal as 
was an epidural venogram. When Dr. Winston wrote claimant's 
employer on October 17, 1980 he stated that he saw no reason why 
claimant could not return to work. He recommended that claimant 
perform any duty as long as it did not entail heavy lifting. 

Claimant testified that when he returned to work in 1980 he 
could only work with difficulty. He went to work for another 
Des Hoines brokerage firm in the same territory in mid-August 
1980. Claimant testified that he informed his new employer of 
his back problem. Claimant testified that he worked for his new 
employer until December 1980. Claimant testified that during 
this period of employment he had pain at times. Claimant 
continued working part-time with his band. Claimant testified 
that these activities started taking more and more of his time 
so he quit his job in December 1980. Claimant continued his 
musical activities while managing a booking agency. 

Claimant testified that from August 1981 through Hay 1982 he 
worked in a men's store as a retail clerk. He was paid about 
$200 a week. He then became o life insurance salesman until the 
week before hearing. At that time he was unemployed. 

Claimant testified that he did not see a doctor for his back 
after August 1980. He did get some collateral benefits including 
disability from Blue Cross/Blue Shield. He complained of back 
problems at the hearing. 

On cross-examination, claimant disputed the evidence of Dr. Bakody 
indicating that he had hurt his back lifting band equipment. He 
also testified that he left defendant's employ because his next 
employer offered him more money. In regard to the notice issue, 
claimant testified that he did not tell Mike Badeaux, his 
supervisor, of the inJury when Badeaux visited him in the 
hospital. He testified that he would have no reason to doubt 
that the employer first had knowledge of the injury when the 
original notice and petition was filed 1n January 1982. 

Sheree Swain is defendant ' s office manager and as such 
handles all insurance claims. She testified that claimant had 
some prior back problems (which claimant readily admits). She 
stated that she first received notice in December 1981. 

On rebuttal claimant testified that he first became aware of 
the compensability of the claim when he saw counsel, although 
his visit was generated by a domestic dispute. 

Michael Badeaux test,fied by way of deposition. He is 
president of Hyzer Brokerage Company. He testified that claimant 
performed qu,te well when he became employed but that claimant's 
domestic probl~ms affected his performance in the early part of 
1980. The witness testified that when he visited the claimant 
in the hospital claimant indicated that he had injured his back 
while he was hauling band equipment. Badeaux testified that 
claimant never reported to him that he had injured his back in 
any way while employed by Hyzer. 

On cross-examination, Badeaux indicated that store personnel 
commonly stocked shelves, while the Hyzer employees would be 
conce rned with shelf position of products tote sold. 

William Bell is employed by Des Hoines Brokerage Company, 
with whom claimant became employed after he left Hyzer. He was 
aware of claimant's back problems and testified that his under
standing of claimant's departure was that claimant's band 
activities were taking more and more of his time. He testified 
that claimant may have been required to lift from fifty to sixty 
pounds at most. 

APPLICABLE LAW 

1. Sections 85.3 and 85.20, Code of Iowa, confer Juris
diction upon this agency with jurisdiction in Workers' Compen
sation cases. 

2. Section 85.23, Code of Iowa, states: 

Unless the employer or his representative shall 
have actual knowledge of the occurrence of an 
inJury received within ninety days from the date of 
the occurrence of the injury, or unless the employer 
or someone on his behalf or a dependent or someone 
on his behalf shall give notice thereof to the 
employer witnin ninety days from the date of the 
oc~urrence of the injury, no compensation shall be 
allowed . 

3. Section 85.24, Code of Iowa, states: 

No particular form of 
may be substantially as 

notice shall be required, but 
follows: 

To 
'Y'"'o,.,uc--a:-::-re::-"'h""e-=a-=r"b:-:y:-:n::-o=t'i7f.,.i-=e-:d,--,t"h::-a::-t::-=o=n-::o-=r=--=a=-b::-o::-u=t~t;:h-:ec---

day of , 19 , personal injury was 
sustain=e:ad-i:b:-:-y::----- --,-while in your employ at 

(Give name and place employed and point where located 

when inJury occurred.) 
and that compensation will be claimed therefor. 

Signed 
No variation from this form ot--=n"'o"t::-i~c=e=-=s.:h-:a'l'l-.b::-e::--

material if the notice is sufficient to advise the 
employer that a certain employee, by name, received 
an injury in the course of his employment on or about 
a specified time, at or near a certain place. 

3. The case of Rob1nson v. De artment of Trans ., 296 N.W.2d 
809 (Iowa 1980) stated tat it 1s necessary to a lege that the 
injury was work-connected when giving notice. The court quoted 
from 3A Larson, Workmen's Compensation, §78.41 at 15-65 to 15-66: 
"The time period for notice or claim does not begin to run until 
the claimant, as a reasonable man, should recognize the nature, 
seriousness and probable compensable character of his injury or 
disease.• Robinson, 296 N.W.2d 809, 812. 

ANALYSIS 

Based on the foregoing principles, it is found that claimant 
did not establish that he gave notice and defendants prevailed 
in showing that they did not receive notice. Hyzer obviously 
knew that claimant was hospitalized for back problems while he 
was employed by them. Health and Accident benefits were paid. 
The history from the doctor indicates a non-occupational cause 
and is consistent with Mr. Badeaux's testimony. 

Additionally, claimant's demeanor indicated that he was of 
sufficient intelligence to have been charged with the knowledge 
of the work-connected nature of the injury shortly after it 
occurred. 

The record supports a finding that claimant had knowledge of 
the compensable nature of the injury in the summer of 1980 and 
that defendants received notice or knowledge in December 1961. 

FINDINGS OF FACT 

1. Claimant was employed by defendant Hyzer Brokerage 
Company on June 9, 1980. 

2. Claimant alleges an injury arising out of and in the 
course of his employment on June 9, 1980. 

3. Claimant had knowledge of the possible compensable 
nature of his back ailment in the summer of 1980. 

4. Claimant gave notice to his employer in December 1981. 

5. The employer did not have actual knowledge of the 
possible compensable nature of the claimant's back ailment until 
December 1981. 

CONCLUSIONS OF LAW 

1. This agency has jurisdiction of the parties and subject matter. 

2. Claimant's action is barred by operation of section 85.23, Code of Iowa. 

ORDER 

IT IS THEREFORE ORDERED that claimant take nothing further 
from these proceedings. 

Costs of this proceeding are taxed 

Signed and filed this .J£ day of 

against defendants. 

February, 1984. 

JOSEPH M. BAUER 
DEPUTY INDUSTRIAL COMMISSIONER 

, 
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BEFORE TBE IOWA INDUSTRIAL COHMISSIONER 

GARY L. DUTCHER, 

Claimant, 
PILE NO. 456434 

R B V I E W -
vs. 

IOWA BEEP PROCESSORS, INC., 

Employer, 

R e O P E N I N G 

D E C I S I O N 

Self-insured, 
Defendant. 

This 1s a proceeding in review-reopening brought by the 
claimant on Hay 7, 1981 asking for additional benefits pursuant 
to section 85.27 of the Iowa Code by virtue of an admitted 
employment injury on August 5, 1976. 

This matter came on for hearing on November 21, 1983 at the 
Webster County Courthouse in Port Dodge, Iowa and considered as 
fully submitted at the conclusion of the hearing. 

Based upon the undersigped's notes, this record cons1sts of 
the oral testimonies of Hrs. Gary Dutcher and James Hetsger, the 
evidentiary deposit1on of Charles L. Dagle, H.O., together with 
claimant's exhibits 1-25. 

There is suff1cient credible evidence conta1ned in this 
record to support the following statement of facts: 

Claimant sustained a personal inJury arising out of and in 
the course of his employment on August 5, 1976 wh1le employed by 
the Iowa Beef Processors, Inc. plant at Fort Dodge, Iowa receiving 
brain inJuries and as a result is an aphasic quadraplegic. The 
record further reveals that on the advice of doctors that he may 
possibly respond in a family environment, hospital facilities 
were set up in the home and he is presently cared for by his 
wife, Judy Dutcher. The entire family, including the in1ured 
employee and Judy Dutcher, the wife, and the children, received 
special training at the Craig Institute in Denver , Colorado for 
the purpose of car1ng for the claimant in his home. The record 
further reveals that Hrs. Dutcher received special nurse's 
tra1ning as to how to care for an aphasic quadraplegic such as 
Gary Dutcher and 1f it were not for Hrs. outcher's services, the 
claimant would have to be hospitalized and receive special 
nursing services. 

The claimant is receiving weekly workers' compensation and 
in addition, thereto, Hrs. Dutcher is rece1vlng special nursing 
benefits of $650.00 per month. She now asks for an order for an 
increase in the special nursing allowance as well as allowance 
for an Electrovan Lift and van. The purpose of the lift and 
additional facilities inside the van and the van is for the 
purpose of transporting the injured claimant from place to place. 

Lt is clear from the record already made that the claimant 
ls permanently, totally disabled. 

It is unusual for a woman like Judy Dutcher to be able to 
care for the inJured claimant, her husband, in their home in the 
manner ln which she has proved she can do. In this connection, 
Dr. Dagle says in his deposition on page 11 as follows: 

Q. What type care does he need? 

A. Well, here again supportive. Be's not able to 
even take care of his basic bodily functions as far 
as toilet care, feeding, and so forth. He needs 
this. 

Be needs to be watched very carefully that he 
doesn't even choke on his own spit, and that he's 
able to -- to sustain himself as much as possible. 
He needs help in sustaining himself. 

Q. Is he receiving this care at his home, Doctor? 

A. To my knowledge, yes. His wife is taking care 
of him. 

Q. Have you had some occasion to work with her and 
visit with her and know something about her7 

A. res. 

Q. Does she appear to be giving him as good a care 
as she can? 

A. Seems to be giving him excellent care and seems 
to oo an extremely dedicated wife. 

Q. That is rather unusual in a situation such as 
this; is it not7 

A. Well, it is, but these sort of things bring out 
certain psychological traits in all of us. And 
apparently she has found her niche in this world in 
taking care of this man. 

Mark P. Cilo, H.O., of the Craig Institute under date of 
November 16, 1983 ln a letter directed to Hr. Herbert Bennett, 
finds that the patient (claimant) is totally dependent and his 
wife ls providing his care. In or. Cilo's opinion, the patient 
requires approximately eight hours a day of direct care from his 
wife, seven days a week. Dr. Cllo states that this ls based on 
his knowledge of the patient's neurological problems and experience 
with other patients at his level of function. This care obviously 
includes feeding, transfers, skin care, bowel and bladder care, 
transportation, medications, etc., but it does not include 
general companionship which would oo the responsibility of his 
wife regardless of the patient's injury. 

Accordingly, it is clear from Dr. Cllo's letter from the 
Craig Hospital at Englewood, Colorado, that at least eight hours 

a day, seven days a week, ls required for special nursing by 
Judy Dutcher, and would be a fair allowance of special nursing 
at this date. She is currently receiving $650.00 a month. 
evidence showed that trained LPNs, which means licensed practical 
nurses, receive up to $6.53 an hour, whereas registered nurses 
receive more money, if they are available. James Hetsger, 
Administrator of the Medical Center at Priendsbip Haven at Port 
Dodge, Iowa, testified that nurse's aides run from $3. 48 an hour 
up to, after seven years, $4. 70. These nurse's aides apparently 
are not LPNs. The eight hours a day, seven days a week at $6.53 
per hour based upon Dr. Cilo's evaluation, amounts to $365.68 
per week for special nursing, or $1 ,462.72 per month. The $4. 70 
an hour allowed for nurse's aides with seven years e xperience 
would be most likely comparable to Judy outcher's experience and 
that would oo $4. 70 times 56 hours per week, or $263.20 per 
week, or $1,052.80 per month. 

As the defense attorney, Hr. Bennett, so ably points out on 
page three of his most e xcellent brief: •once the number of 
hours have been ascertained, then a fair compensation for this 
has to oo determined." 

The defendant points out that Judy Dutcher is performing a 
service and should be compensated for it but in determining the 
amount one must be practical and objective. 

Based upon the record it appears that $4. 70 per hour would 
be the proper hourly rate for Hrs. Dutcher and based upon Or. 
Cilo's report from Craig Hospital, 56 hours a week of direct 
care would oo fair, which would be Sl,052.80 per month. Accord
ingly, the defendant will b~ r equired to pay $1,052.80 per month 
in special nursing benefits directly to Judy Dutcher in addition 
to other workers' compensation benefits that they are paying 
under the Iowa law. 

The next issue is foe an allowance of a van and lift and 
those items that go into the van that must be used to transport 
the claimant. As Hr. Bennett so ably points out in his brief, 
the annotations to section 85.27 of the Iowa Code show that the 
Legislature added "physical rehabilitation• and •ambulance• to 
the section in 1973 and in 1976, and provided for allowance of 
reasonably necessary transportation e xpenses incurred for such 
services. There is testimony that the van is used as an ambulance 
at certain times to take the claimant back and forth to the 
doctor and to the dentist and to the hospital, when needed. If 
the van were not used, then, of course, an ambulance would have 
to be utilized. By the same token, the van is used for personal 
purposes for the family so that the claimant can be with his 
family when they are traveling outside the home. The van has 
also been used for transportation of the claimant back and forth 
several times to Craig Hospital in Denver, Colorado, and also 
back and forth to Fort Dodge Medical Center to see Dr. Charles 
Dagle, and also to Trinity Regional Hospital. The van is not 
used exclusively for an ambulance, based upon this record, so no 
allowance is made for ordering the employer to furnish the van. 
It ~ppears reasonable that since the van is used for purposes 
under section 85.27 and since the lift is necessary and the used 
one ls no longer operable, and a special bed is needed in the 
van to transport the claimant, that the defendant will be 
required to furnish a proper, modern lift for the van as well as 
a special ood in the van and the other items within the van as 
recommended in the various reports from Craig Hospital, Denver, 
Colorado. 

There ls evidence offered as to the cost of the lift and 
special bed and other items that go into the van and those items 
should be taken into consideration by the parties in carrying 
out th ls order. 

The c l aimant has the burden of proving by a preponderance of 
the evidence that the injury of August 5, 1976 is causally 
related to the medical care and treatment on which he now bases 
his claim. Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 
867 (1965). Lindahl v. L. O. Boggs, 236 Iowa 296, 18 H.W. 2d 607 
(lq45). A possibility is insufficient; a probabili t y is necessary. 
Burt v. John Deere waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (l955). The question of causal connect i on is essentially 
within the domain of e xpert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

In applying the foregoing legal principles to the case at 
hand, lt is clear that the claimant has sustained his burden of 
proof. 

After having seen and heard t he witnesses in open hearing 
and after taking into account all of the credible evidence 
contained in this record, the followin, findings o f fact are 
made: 

1. That this agency has Jurisdiction of the parties' 

subject matter. 

2. It is hereby found that t he claimant, Gary Dutcher, 
sustained an injury arising out of and in the course of bis 
employment on August 5, 1976, and the result is an aphasic 
quadraplegic, and he is permanently, t otally disabled. 

3. It is further found that Judy Dutcher has been special ly 
trained to care for her husband, an aphasic quadraplegic, and to 
take care of him in their home. 

4. It is further found that Judy Dutcher received special 
training at Craig Hospital in Denver, Colorado, for the purposes 
herein. 

5. It is further found that the $650.00 per month special 
nu r sing ls inadequate and shall be raised to $1,052.80 per month 
and the defendant ls ordered to pay that amount each month 
hereafter from this order for spec i al nursing care. 

6. It is further found that the claimant may be in need of 
a new van but the same on this record does not fall within the 
interpretation of an ambulance though it ls used for that 
purpose at times. 

7. It is further found that the employer must furnish 
reasonable transportation e xpenses for purposes of medical 
treatment and hospitalization and for physical rehabilitation. 
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For that reason, it is necessary that a proper lift to be 
installed in the van and also a special bed in the van shall be 
furnished by the defendant for the benefit of the claimant, in 
addition to other items in the van as recommended by the reports 
from Craig Hospit~l in Denver, Colorado. 

IT IS THEREFORE ORDERED that the defendant pay a special 
nursing allowance to Judy Dutcher in the amount of one thousand 
fifty-two and 80/100 dollars ($1,052.80) per month commencing 
with the date of this decision. 

IT IS FURTHER ORDERED that a proper lift be installed in the 
van and also a special bed in the van shall be furnished by the 
defendant for the benefit of the claimant, in addition to other 
items in the van as recommended by the reports from Craig 
Hospital in Denver, Colorado. Said lift and bed are to be 
furnished within sixty (60) days from the date below. 

Costs of these proceedings are taxed to the defendant 
pursuant to Industrial Commissioner Rule 500-4.33. 

Signed and filel this~ day of March, 1984. 

HELMUT MUELLER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JULIE A. DYSON, 

Claimant, 

vs. 

ROCKWELL INTERNATIONAL, 

Employer, 
Self-Insured, 

and 

SECOND INJURY FUNO OF IOWA, 

State of Iowa, 
Defendants. 

File No. 697110 

APPEAL 

D E C I S I O N 

STATEMENT OP THE CASE 

Defendants, Rockwell International and ~cond Injur¥ Fund of 
Iowa, appeal from a proposed arbitration decision wherein 
claimant was awarded permanent partial disability benefits based 
upon a finding of 12 percent industrial disability of the body 
as a whole. Five percent of the disability was assessed to 
defendant employer and the remainder to the Second Injury Fund. 
Additional healing period benefits and medical expenses were 
also awarded. 

The record on appeal consists of the transcript of the 
arbitration proceeding which contains the testimony of the 
claimant; defendants' witnesses Margaret Oare, Wanda Mayer, and 
Albert C. Victor; claimant's exhibits 1, 2, 3, 5, 6, 7, and 8; 
defendants' exhibits A, B, and C; the depositions of Jerome G. 
Bashara, M.D., and William J. Robb, M.D.; and the briefs and 
filings of all parties on appeal. 

ISSUES 

1. Whether claimant's injury arose out of and in the course 
of claimant's employment. 

2. Whether claimant has sustained a permanent partial 
disabilit} as a result of that inJury. 

l. Whether claimant 1s entitled to second injury fund 
benefits. 

REVIEW or THE EVIDENCE 

The parties stipulate that the rate of compensation is $182.78. 
(Transcript, pp. 3-4) Claimant, who was 33 years old at the 
time of the hearing, is a high school graduate. (Tr., pp. 6-8) 
Her previous work experience includes factory assembly lines and 
running a Xerox machine tn an office. (Tr., p. 7) She first 
~orked for defendant employer in 1969 for a year and a half, 
building parts Into radios. (Tr., p. 9) Claimant returned to 
~

0 rk for defendant Pmployer on May 30, 1972. Her duties involved 
aaselllbly. (Tr., p. 9) In February of 1980, claimant was 
Performing work Involving plating. (Tr., p. 10) She consulted 
~illiam J. Robb, M.D., an orthopedic surgeon, with a complaint 
of pain 1n her right wrist and hand. (Tr., pp. 10-11) Dr. Robb's 
diagnosis was carpal tunnel syndrome. Carpal tunnel decompression 
~as performed by Dr. Robb on March 3, 1980, (Robb Deposition, p. 
6) Claimant returned to work for defendant employer 1n plating 
on Hay 21, 1980. (Tc., p. 12) On June 17, 1980 Or. Robb noted 
that he had written defendant employer advisi ,, a change of work: 
•·••if she goes back to her old job she wl 11 I.a •e the same 
Problems. • (Claimant's Exhibit 3 Claimant continued to work 
in plating. (Tr., p. i,, 

In October of 1980 claimant saw Jerome G. Bashara, M.O., an 
orthopaedic surgeon, for an evaluation of the right carpal 
tunnel syndrome. (Cl. Ex. 7) Dr. Bashara recommended lifting 
restrictions for her right wrist of eight pounds ma ximum for 
frequent lifting and 36 pounds maximum for occasional lifting. 
(Cl. Ex. 7) 

Claimant was given a two percent 
rating to her right upper extremity. 
file No. 626718) 

permanent partial disability 
(Industrial Commissioner ' s 

In November 1980 claimant was s witched from plating to 
inspection of circuit boards. She testified that the new job 
was within the lifting restrictions. (Tr., pp. 12-13) Claimant 
was laid off the following August 1981 and recalled by defendant 
employer on January 18, 1982. She began working as an assembly 
welder. She testified that during the next t wo months her left 
wrist, hand and arm began to cause her pain. 

o. And when you returned to work on January 18th, 
1982, how did your l eft wrist, hand and arm feel? 

A. Fine. 

Q. Bad you been having any trouble with it during 
the past period of months? 

A. No. 

Q. How did your right hand and arm feel at this 
time? 

A. It was sore when I used it but not -- you know, 
once I started using it, it would get sore. 

Q. What Job did you go to then on January 18th, 
1982? 

A. I think it was assembly-welder or solderer. 

O. Tell us now what was required to do this 
solderer ' s job? What movements of your body did 
you go through and what was it you were trying to 
accomplish? 

A. Okay, you held a welding torch in your ri~ht 
hand, and in your left hand you held the welding 
material and a pair of pliers sometimes, but not 
always, but you always had to hold the welding 
material and then just take pieces and turn them 
around different directions and use part of them to 
weld the seams shut. 

Q. Now, this thing you are holding in your right 
hand, this torch, how do you turn that off or on? 

A. You have a little lever that you clamp to make 
the gas come out. 

Q. And the welding material, I believe is the word 
that you used, did you indicate that that is held 
between your thumb and your forefinger? 

A. Yeah. 

o. And if you are holding pliers at the same time 
as this welding material, 1n which fingers do you 
hold the pliers? 

A. The last three. 

Q. Now, what kind of materials did you work on? 

A. Steel. 

O. And when you were using pliers, what were the 
pliers used to hold? 

A. The small pieces. You would have to turn them 
different directions to get the right seams so you 
could solder it and pick them up and put them in a 
tank of water to cool them. 

O. Now, as you were doing this job between January 
18th, 1982 and March 31st, 1982, what did you feel 
in your left wrist, hand and arm? 

A. It just got pro7ressively sore. It started out 
with just a general soreness in my forearm and it 
ended up being a constant pain where l couldn't 
hardly move my arm to pick anything up, and then my 
fingers started going numb and when I would stretch 
them out, I felt like I was getting shocked. (Tr., 
pp. 13-16) 

Claimant consulted her family physician on March 3, 1982 and 
was referred to Or. Robb. He examined claimant's left wrist and 
made a diagnosis of carpal tunnel syndrome. In his March 10, 
1982 report, Dr. Robb states: 

Her symptoms first became somewhat evident six 
weeks ago when she was called back to work. This 
job that she performs does require a lot of wrist 
action and using pliers as she does the line work. 
With the continuation of her job, she noticed 
increased pain and numbness and tingling and for 
the last four weeks this has been severe with pain 
at night as well as numbness and tingling in the 
fingers and this pertains to the thumb, index, and 
middle fingers of the left hand. (Cl. Ex. 3) 

Surgery to the left wrist was performed on March 1s, 1982. 
Dr. Robb released claimant to return to work on April 19, 1982. 
(Cl. Ex. 3) Claimant returned to her assembly soldering duties 
for two weeks and was then laid off. She has not returned to 
work since that time. (Tr., p. 19) 

On May S, 1982, claimant was notified by defendant employer 

, 
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that based on recent information of Dr. Robb, it had been 
determined her inJury was not work-related. Claimant consulted 
Dr. Bashara on Hay 13, 1982 for examination of her left extremity. 
He noted the need for lifting restrictions in her duties when 
she returned to work and de t ermined her impairment was work-related. 
(Bashara Dep. Ex. 4) On September 10, 1982 Dr. Bashara found 
that claimant had a t wo percent permanent partial physical 
impairment of her upper left extremity and to the carpal t unnel 
syndrome of the left wrist, both of which were believed to be 
work-related. (Bashara Dep. Ex. 4) 

Claimant testified that she presently has pain in her arms, 
wrists and hands. It is difficult for her to hold a pen or 
pencil for writing. (Tr., p. 18) Her arms hurt if she tries to 
lift and hold objects. (Tr., pp. 33) 

Defendant employer asserts that claimant has suffered other 
injuries which were not work-related. Claimant was treated for 
soreness in both elbows in 1975. (Robb Dep., pp. 10-11) 
Claimant injured her left shoulder in a fall in 1980. (Tr., p. 
25) Wanda Hayer, occupational health nurse for defendant 
employer testified she saw claimant fall and be dragged by a 
horse in 1981. (Tr., p. 45) Dr. Robb stated that claimant's 
job activities as described by defendant employer would not 
place undue strain on the wrist. (Robb Dep., p. 9) Albert 
Victor, manager of safety and health services for defendant 
employer, testified that he had never had a carpal tunnel 
syndrome complaint for claimant's type of job. Be stated that 
the duties involved light physical effort most of the time. (Tr., 
pp . 56- 57) 

Second Injury Fund of Iowa contends that claimant suffered 
carpal tunnel syndrome simultaneously in both hands at the time 
of claimant's February 1980 injury. Dr. Robb testified that 
claimant suffered bilateral carpal tunnel syndrome in February 
of 1980. (Robb Dep., p. 15) 

APPLICABLE LAW 

Claimant has the burden of proving by a preponderance of the 
evidence that she received an injury on March 2, 1982 which 
arose out of and in the course of her employment. McDowell v. 
Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere e xistence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (l956). If the cl3imant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W. 2d 
012, 815 (1962). 

The job related injury need not be the sole proximate cause 
of the present disability and may be but a contributing factor. 
Langford v. Kellar Excavating, Gradinq 1 Inc., 191 N.W.2d 667 
( Iowa 1971) 

ANALYSIS 

The analysis of the arbitration decision is adopted herein. 
Although defendant appellants present many hypotneses as to wny 
the deputy could have concluded that claimant had failed to 
prove a causal relationship between the injury of January 1982 
and claimant's subsequent disability, the deputy accepted the 
version of the claimant and concluded the disabi lity is causally 
related to the employment and the extent of the industrial 
disab,l.lity is 12 percent of the body as a whole. The employment 
which aggravated a preexisting condition in the right wrist, 
later caused similar injury to the left wrist and entitles 
claimant to second injury fund benefits. The evidence is 
sufficiently convincing to support the findings and conclusions 
of the deputy and the proposed arbitration decision should be 
affirmed. 

WHEREFORE, the deputy's decision filed July 18, 1983 is 
affirmed. 

FINDINGS OF !"ACT 

1. Claimant is thirty-three (33) years old and a high 
school graduate. 

2. In February of 1980, claimant injured her right wrist 
while working for defendant employer. 

3. Claimant underwent carpal tunnel decompression of her 
r i ght wrist on March 3, 1980. 

4. Claimant sustained a t wo percent (2 \ ) permanent loss to 
the r i ght arm. 

5. On Hay 21, 1980 claimant returned to work. 

6. Between January 18 and March 2 of 1982, claimant aggravated 
a preexisting condition of her left wrist while working. 

7. The injury to the left wrist constituted a separate 
injury. 

8. Claimant returned to work on April 19, 1982. 

9. Healing period benefits are payable for the 47 days 
between March 3 and April 19, 1982. 

10. The injury to the left upper extremity caused a permanent 
industrial disability to the extent of five percent (5\) of the 
body as a whole. 

11. Claimant's total industrial disability as a result of 
both injuries is twelve percent (12 \ ) of the body as a whole. 

12. The rate of compensation is one hundred eighty-two end 
78/ 100 dollars ($182.78) per week. 

CONCLUSIONS OF LAW 

Claimant ls entitled to heeling period benefits from defendant 
employer for 6 5/ 7 weeks. Claimant ls entitled to permanent 

par t ial disability benefi t s from defendant employer f or 25 weeks 
commencing April 19, 1982. 

Claimant ls entitled to permanent partial disability benef its 
from defendant Second Injury Fund commencing October 10, 1982 
for 30 weeks ending Hay 7, 1983. 

WHEREFORE, the deputy's proposed arbitration decision is 
affirmed. 

ORDER 

THEREFORE, it ls ordered: 

That defendant Rockwell International pay unto claimant s i x 
and five-sevenths (6 5/7) weeks of healing period compensation 
at the rate of one hundred eighty-two and 78/100 dollars ($182.78 
per week. 

That defendant Rockwell International pay unt o claimant 
t wenty-five (25) weeks of permanent partial disability compensatl 
at the rate of one hundred eighty-two and 78/100 dollars ($182.78 
per week . 

Tha t defendant Rockwell International pay unt o claimant the 
following approved medical expense: 

William J. Robb, M.D. $36.00 

That defendant Second Injury Fund pay unt o claimant thirty 
(JO) weeks of permanent partial disability compensation at the 
rate of one hundred eighty-two and 78/100 dollars ($182.78) per 
week. Interest is to accrue from the date it became due. 

That costs are to be divided equally by defendants. 

That defendants are to file a final report when this award 
is paid. 

Signed and filed this 29th day of February, 1984. 

ROBERT C. LI\NOESS 
INDUSTRIAL COMMISSI ONER 

BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

JAMES MICHAEL EASTER, 

Claimant, 

vs. 

ORBA JOHNSON TRANSSHIPMENT CO.,: 

Employer, 

and 

WAUSAU INSURANCE CO., 

Insurance Carrier, 
Defendants. 

FILE NO. 696651 

REVIEW-

R E O P E N I N G 

DECISION 

This is a proceeding in review-reopening brought by James 
Michael Easter against Orbe Johnson Transshipment Company, his 
employer and Wausau Insurance Companies, the insurance carrier. 
The case came on for hearing at the Henry County Courthouse in 
Ht. Pleasant, Iowa on April 22, 198J. The case was considered 
fully submitted on that date. An examination of the Industrial 
Commissioner's file reveals that a first report of injury was 
filed Marc h 10, 1982. A memorandum of agreement was filed on 
that same date. A Form 2A on file reveals that the claimant has 
been paid permanent partial disability benefits for disability 
extending to 10 percent of the body as a whole. 

The record in this matter consists of the transcribed 
testimony of the claimant, James Michael Easter, Gerald Jiranek, 
James Lee Raid, Nancy sue Easter, William Turley; claimant's 
exhibit l, and defendants' exhibits l through 5, inclusive. The 
evidentiary deposition of Dr. Koert Smith and the depositions 
contained therein are considered part of the record in this case 

The issues to be resolved in this proceeding include whether 
there exists a causal relationship between the claimant's injury 
of March 1980 and his resulting disability as well as the nature 
and extent of that disability. 

There ls sufficient credible evidence contained in this 
record to support the following statement of feet&: .. 

At the time of hearing the parties atlpulated that the 
applicable rate in the event of an awa rd le $252.31. 

' ' 
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The claimant, James Michael Easter, is 38 years of age and a 
resident of Argyle, Iowa. He is married and the father of two 
children. 

Be began his employment relationship with Orba Johnson . 
Transshipment Company in December of 1977. Hr. Easter confirms 
that he was their employee on the date of injury in March 1980. 
On the date of injury the claimant was working as an electrical 
supervisor. Hr. Easter then testified at length concerning the 
facts of the incident which precipitated his injury. While 
engaged in the activity described claimant felt discomfort 
"lb)etween the shoulder blades, above -- about below the top, 
where the neck meets the cross part of the shoulder, between the 
shoulder blades, it seemed like it got stiff and contracted on 
me•. (Transcript page 9, lines 16-19) Claimant reported the 
incident to his employer in a timely fashion. 

The day following the incident claimant experienced constipation. 
Sensing that there might be a relationship between this problem 
and his upper back injury claimant consulted Dr. Lee and then Dr. 
Williams, a chiropractor. Claimant continued to receive treatments 
from Dr. Williams for an extended period of time. Subsequently, 
claimant was both examined and treated by Dr. Paul W. Saxton. 
Dr. Saxton's involvement in the case ceased when he moved from 
the geographic area. 

Claimant was also examined at the request of the employer 
anJ insurance carrier by Dr. Koert Smith. 

Hr. Easter testified that he lives on a small acreage. He 
stated that he has noted some difficulty post-injury in performing 
~~ny of the chores on this property. Be stated he must hire 
help in order to finish certain jobs. He concedes, however, 
that prior to the incident in question he was also required to 
hire help to complete the chores on this property. (Trans. p. 15, 
11. 15-16) 

Claimant is of the opinion that his work as an electronics 
technician is not up to par, post-injury. He does not lift 
anything over 40 pounds. He avoids overhead work whenever 
possible. Be is unable to work under his car or work on his 
xnees as he did prior to the date of injury in question. Hr. 
Easter is of the opinion that his Job performance post-injury 
declined due to the incident in question. 

Hr. Easter testified that he was fired from his employment 
~nor about November 10, 1982. Be indicates that since that 
date he has sought other employment without success. He denies 
that this employer has offered him a new position. 

On cross-examination claimant states that the correct date 
of injury is March 9, 1980. Hr. Easter confirms that his 
complaints upon seeing Dr. Lee on the day after the incident 
were •nausea, back hurt" and constipation. (Trans. p. 25, 11. 20 
and 21). Be also indicates that his back hurt between his 
shoulder blades. These same complaints were articulated to Dr. 
Williams. Hr. Easter denies any low back involvement. Be 
concedes, however, that he fractured his pelvis in 1964. He 
further indicates that he was treated by Or. Williams for low 
back complaints in 1974. 

Claimant admits that he received numerous chiropractic . 
treatments from Dr. Williams post-injury. Hr. Easter's complaints 
of bowel and stomach difficulties were, according to him, 
relieved by these treatments. 

As of the date of hearing, claimant denies co~tinuing low 
back problems. He has continuing complaints of discomfort 
between the shoulder blades. 

Claimant concedes that on April 1, 1980 after the injury in 
Question he received a $1,000 increase in pay. Further, on . 
October 15, 1980, Hr. Easter was promoted to facility supervisor. 
An Sl,aoo per year pay increase accompanied this promotion. On 
January 1, 1981 claimant received another salary increase of 
more than $2,000 per year. On January 1, 1982 claimant's salary 
was again increased by $1,900 per year. 

Defendants' exhibit l outlines claimant's educational 
background and experience. That document has been reviewed and 
considered in the final disposition of this case. 

Claimant admits that he was not fired because of his work 
inJury. Be also concedes that he was not fired because he 
refused to accept a settlement offer in this case. 

The balance of this witness' testimon~ has been reviewed and 
considered in the final disposition of this case. 

Gerald Jiranek testified on behalf of the claimant in these 
proceedings. This individual has worked on claimant's acreage 
at various times over the past two years. He indicates that he 
does all of the heavy lifting for the claimant in con1unction 
with the management of this property. The balance of this . 
witness' testimony has been reviewed and considered ,n the final 
disposition of this case. 

James Lee Ra,d, a former co-employee of claimant's at Orba 
Johnson testified on his behalf. This individual began working 
with ~laimant In Hay of 1980. Be confirms that claimant often 
complained of back discomfort. He further states that claimant 
had difficulty getting into and out of a desk cha,r. On cross
examination this witness concedes that he did not know what the 
claimant's job performance was prior to the date of injury in 
question. 

Nancy Sue Easter, the claimant's spouse of 14 years, testified 
on his behalf. She indicates that there ace activities, particularly 
around the houFe, that claimant did prior to his injury which he 
does not do now. On cross-examination she conceded that there 
are physical activities which the claimant performs in conjunction 
with the operation of his acreage. 

William Turley, the general superintendent of Orba Johnson 
testified on their behalf. This gentleman was claimant's 
illlJllediate supervisor in late 1980. Be indicates that he would 
see and/or speak with the claimant on a daily basis. Be confirms 
that Hr. Easter supervised four other employl~ during his 

tenure with this defendant. Defendants' exhibit 2 is a position 
description for the job facility supervisor which claimant held. 
Defendants' exhibit 3 is a compila~ion of the p~ysical_requirements 
of the position of facility supervisor. This witness indicates 
that claimant never indicated that he was unable to perform the 
physical activities associated with this position. 

This witness indicates that claimant was terminated in April 
of 1982 for poor job performance and poor attitude. According 
to this witness, Hr. Easter had a difficult time working with 
people generally and specifically people under his direct 
supervision. This inability entered into the decision to 
terminate him. Hr. Turley denies that claimant's inJury had any 
bearing on the decision to terminate. The balance o~ this . 
witness' testimony has been reviewed and considered in the final 
disposition of this case. 

Claimant was recalled to the stand to testify on rebuttal. 
Claimant denies that he was terminated for poor job performance. 
He testified to the procedures the company followed when preparing 
to terminate an employee. He is of the opinion that the emp~oyer 
engaged in a certain amount of deception in dealing with their 
employees generally. On cross-examination the claimant denied , 
that he was a disgruntled employee. The balance of this witness 
rebuttal testimony has been reviewed and considered in the final 
disposition of this case. 

In a physician's first report dated Hay 12, 1980, Dr. 
Williams notes under the diagnosis portion of the form "Acute 
d,stortion of lumbar spine and pelvis accomanpanied (sic) by 
sciatic radiculitis". He indicates that there will be no 
permanent disability. 

Dr. Williams notes on April 30, 1981 the claimant is making 
satisfactory progress. Again no permanent disability is anticipated. 

Hartin Carrillo, M.O., reports that he examined claimant op 
April 23, 1981 for complaints in the "Dorsal Spine Region•.· An 
x-ray was taken and the dorsal spine was reported as normal. 
This physician suggested that claimant return for x-rays of the 
lumbar spine. Claimant did not return to the physician for 
these additional studies. 

Paul W. Saxton, 0.0., states in a report prepared 1n early 
1982 that claimant has a functional impairment of 15 percent. 
He recommends that further osteopathic manipulations be undertaken. 

Koert R. Smith, H.o., an orthopedic specialist, indicates in 
a report of June 7, 1982 that claimant has sustained a permanent 
impairment of 10 percent to the body as a whole. 

Hr. Hare J. Williams, o.c., reports in a letter dated August 
31, 1982 that in his opinion the claimant has an impairment 
rating of 25 percent of the whole man. This rating appears to 
be based on an evaluation of the complete spine. The report is 
silent concerning the existence of a causal relationship between 
the inJury described by claimant and the impairment rating 
provided by this physi'\:14an. 

Koert R. Smith, H.D., testified by deposition in these 
proceedings. Be specializes in the area of orthopedic surgery. 
Again, Dr. Smith reiterates his opinion that claimant has 
sustained a permanent functional impairment of 10 percent of the 
body as a whole as a consequence of the work incident. The 
balance of Or. Smith's testimony has been reviewed and considered 
by the undersigned in the final disposition of this case. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of March 9, 1980 is causally 
related to the disability on which he now bases his claim. 
8odish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Bolls, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insu icient; a probability 1s necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251 (1963), Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961). 

It is undisputed that on the date of injury claimant was an 
employee of Orba Johnson Transshipment Company. The employer 
and insurance carrier filed a memorandum of agreement in this 
proceeding. By that <:nllateral act, they admit that the claimant 
sustained a personal injury which both arose out of and in the 
course of his employment relationship with them. 

Based on a review of the record, substantial reliance will 
be placed on the testimony of Dr. Koert Smith with respect to 
the medical issues involved herein. This is primarily due to 
the fact that this physician possesses a specialty in the area 
of orthopedic surgery. Additionally, his testimony is direct 
and concise on the issue of medical causation. Dr. Williams' 
rating of impairment is to the entire spine while claimant 
testifies only to an upper back injury. Or. Smith appears to be 
better qualified than Dr. Saxton. 

Dr. Smith indicates that the claimant has a permanent 
functional impairment of 10 percent to thr body as a whole. 
According to this physician there exists a causal relationship 
between the work injury and this impairment. 

The record is clear that the claimant has received several 
promotions post-injury. The facts of this case indicate that 
his salary has increased almost $7,000 since the date of injury. 
Based on this palpable increase in pay the claimant is, in the 
opinion of the undersigned, hard pressed to argue that he has 
somehow sustained a diminution in his earning capacity as a 
consequence of the inJury in question. 

Hr. Easter intimates that he was terminated from his employment 
because of his refusal to settle this worker"s compensation case. 
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A thorough review of the record leaves the undersigned to 
believe that he was not terminated for this reason. Based upon 
the testimony in the record the undersigned is of the opinion 
that claimant was terminated as Hr. Turley indicated for poor 
job performance and a poor attitude. 

Based upon the record as a whole and taking into consideration 
all of the industrial disability considerations it is the 
opinion of the undersigned that the claimant has not sustained 
his burden of proof and has not established an enti t lement t o 
compensation benefits over and above the amounts previously paid. 

TBEREFORE, after having seen and heard the witnesses in open 
hearing and after taking into account all of the credible 
evidence contained in this record, the following findings of 
fact are made: 

1. That this agency has jurisdiction of the persons and the 
subJect matter. 

2. That on March 9, 1980 the claimant was an employee of the 
defendant. 

3. That on March 9, 1980 claimant sustained a personal injury 
which arose out of and in the course of his employment. 

4 . That the claimant continued to work post-injury. 

S. That claimant received consecutive raises in salary in 
April 1980, October 1980, January 1981 and January 1982. 

6. That the total raises exceeded $6,000. 

7. That in April of 1982 claimant was terminated from his 
employment at Orba Johnson Transshipment Company because of poor 
Job performance and a poor attitude. 

8. that the claimant is 38 years of age. 

9. That the claimant has extensive supervisory experience. 

10. That the claimant has sustained a permanent functional 
impairment of 10 percent of the body as a whole as a consequence 
of this work incident. 

11. That the claimant has sustained an industrial disability of 
10 percent of the body as a whole as a consequence of this work 
injury. 

12. That the claimant has tailed to sustain his burden of proof 
and has not established an industrial disability greater than 
the 10 percent for which he has already been compensated. 

THEREFORE, IT IS ORDERED that the claimant shall take 
nothing further from these proceedings. 

The costs of this action are taxed to the defendants pursuant 
to Industrial Commissioner ' s Rule 500-4.33. 

Signed and filed this 1.§.!J) day of January, 1984. 

HELMUT MUELLER 
DEPUTY INOUSTRIAL COMMISSIONER 

BEFORE TBE IO~A INDUSTRIAL COMMISSIONER 

RON G. ELLIS 

Claimant, 
FILE NO. 747523 

vs. 
A R B I 1' R A T 1 0 N 

JOHN SNYDER TRUCKING, INC., 
D E C I S I O N 

Employer, 
Defendant. 

INTRODUCTION 

This is a proceed1ng in arbitration brought by the claimant, 
Ron G. Ellis, against his alleged employer, John Snyder Truck, 
Inc., to recover benefits under the Iowa Workers' Compensation 
Act as a result of an inJury allegedly sustained October 13, 
198). 

This case was heard before the undersigned deputy industrial 
commssioner at the juvenile court facility in Cedar Rapids, 
Iowa, March 13, 1984. 

A review of the industrial col!llllissioner's file does not 
indicate that a first report of inJury has been filed. 

The record in this matter consists of the testimony of 
claimant, Ron G. Ellis and of John Snyder; of claimant's exhibit 
A and; of Defendant's exhibits 1 through 3. 

ISSUE 

The issue to be resolved in this decision is vhether an 
employee-employer relationship exists between the clalaant and 
the defendant. Defendant asserts by way of affirmative defense 
that claimant was an independent contractor. 

REVIEW OF THE EVIDENCE 

Claimant, Ron G. Ellis, testi fied in his own behalf. 
Claimant t estified that he is a high school graduate who has 
also completed a six week truck-driv ing course offered through 
Kirkwood Community College in Cedar Rapids, Iowa. Claimant 
stated the college referred him to Hr . John Snyder, President of 
John Snyder Trucking, Inc., regarding a truck ing job . Claimant 
contacted Hr. Snyder by phone October 9, 1983 and then at his 
home October 10, 1983. Hr. Snyder apparently told claimant all 
ava i lable Jobs were skid loads hauling beer from Fort Dodge, 
Iowa to Milwaukee, Wisconsin. Claimant began work by riding d 

• round " with Hr. Snyder. A round consists of t he trip to 
Mi l waukee back to Fort Dodge and then apparently back to Hr . 
Snyder's farm. Hr. Snyder drove this first round, claimant then 
drove a second round. John Snyder Tr ucking, Inc., was painted 
on the truck claimant drove, and cla i mant understood Hr. Snyder 
owned bo t h the trucking firm and the farm. 

Claimant stated he did not understand the rounds to be set. 
Be indicated Hr. Snyder told him meat hauling rounds might also 
be available and that claimant would be expected to run these as 
well. 

Claimant ran his first solo round Oct ober 11 and 12, 1983. 
Claimant explained that Hr. Snyder filled out blank , bank 
checking drafts for those service stations at which claimant was 
to refuel. Hr. Snyder also designated the route claimant was to 
follow. Claimant was instructed not to drive through Dubuque 
because of potential problems negotiating the big hill there. 
The truck broke down on this first solo round. Claimant called 
Hr. Snyder who directed claimant t o a service station and then 
to a repair station. Claimant paid for the repairs with one of 
the checks Hr. Snyder had previously prepared. 

Claimant met with Hr. Snyder the following morning near 
Waterloo. Hr. Snyder told claimant he had a meat load which he 
wanted claimant to haul. Claimant had had no e xperience or 
training in meat hauling. Hr. Snyder instructed claimant to 
pick up the meat from the cold storage plant in Fort Dodge and 
deliver it to the Carnation Company in Jefferson, Wisconsin. Hr. 
Snyder also instructed claimant to avoid weigh stations since 
the firm was not authorized to haul In Wisconsin and to tell 
carnation personnel that the truck was owned by Port Dodge Cold 
Storage since a John Snyder truck would not be unloaded. 

Claimant del,vered the meat. Be injured himself while 
unloading the meat. Claimant reported his injury as a snap in 
the lower back with lots of pain. Claimant called He. Snyder. 
Bis wife answered. Hr. Snyder then called claimant back and 
instructed him to lie down until he felt better and then to 
continue on to pick up beer in Milwaukee. Claimant apparently 
did so. Claimant reports he arrived back at Hr. Snyder's farm 
early Saturday morning and found no one awake. Claimant went to 
his own home and then visited a doctor. 

After visiting his doctor, claimant a~ked Hr. Snyder whether 
the firm carried workers' compensation insurance; Hr. Snyder 
told claimant it did not. Claimant reported Ht. Snydet stated 
the firm would pay claimant's first medical bills and give 
claimant a $500 loan at 12 percent interest if claimant would 
execute an agreement releasing the firm from liability for his 
inJury. Claimant apparently refused. Claimant later telephoned 
Hr. Snyder and asked him to sign forms activating claimant's 
personal loan disability insurance as claimant ' s employer. Hr. 
Snyder refused; stated claimant was an independent contractor; 
and hung up. 

Claimant reported he had no written employment contract with 
Hr. Snyder or the firm but rather an oral understanding that 
claimant would receive 20 percent of the return from each load. 
Claimant e~plained that he understood 20 percent return to be a 
commission such as he would receive in a sales Job. Claimant 
was paid on a weekly basis with each check being received the 
following weekend 

On cross examination, claimant stated he understood he could 
not select which loads he would haul but rather was to haul what 
his employer instructed. Be stated he understood he would 
receive a fixed percentage of load receipts once a written 
contract was drawn and that he was to receive $125 per round 
until then. Claimant admitted he was told of defendant's change 
in its business arrangements; he denied being told all employees 
would become independent contractors. Claimant agreed that 
taxes were not withheld from his checks; he stated he was paid 
on a straight co1111Dission basis. It was established that claimant 
hired a second truck driver to unload the truck following 
claimant's inJury. Claimant states either Hr. Snyder or the 
firm paid this individual. 

John G. Snyder next testified. Hr. Snyder testified that 
John Snyder Trucking, Inc., is a corporation licensed to do 
business in Iowa; that its corporate papers are filed in Buchanan 
county· that the witness is the corporation's registered agent 

• i 1 '• and its president and; that the witness' wife a the corporat on 
vice president, secretary and treasJrer. The witness stated the 
firm primarily hauls beer but does not have a hauling contract 
with any particular beer company. Be reported that the fir■ has 
an Interstate Commerce Commission perait to haul beer. The fir• 
does not have a meat hauling perait. It was established that 
the state of Iowa requires such of meat haulers. 

The witness stated the firm owns t wo trucks, each of which 
has the firm name designated on its s1de. 

Hr. Snyder explained the fir■ was chan9ing the nature of Its 
operation at the time claimant was hired and that after October 1, 
1983 all its drivers were to be independent contractors with 
individual responsibility for taxes and medical and wor~ers' 
compensation insurance. The witness stated a truck lease bac• 
purchase agreement was being drawn up at the ti■e claimant began 
work. He testified such agreement would set forth the responsibllil 
of both parties under the contemplated ne w arrange■ent. The 
witness admitted clai■ant had not seen, read, nor signed such 
contcact as of the inJury date. Hr. Snyder stated the fir• paid 
road taxes assessed on each truck and liability insurance 
required for each truck. He stated.f[UCk ■aintenance was the 
Joint responsibility of the operator and the firm. 

The witness stated be understood clai■ant paid for the 
unloading of the meat following claimant•• injury. The witne•• 
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admitted he and claimant discussed claimant's work relat1onsh1p 
with the firm after claimant's inJury. Defendant's objection to 
this testimony 1s overruled. 

When questioned by defense counsel, the witness stated he 
had sought legal advice as to what matters to discuss with 
potential independent contractors and had discussed such matters 
with claimant. Hr. Snyder stated claimant had orally contracted 
as an independent contractor and not as a firm employee. 
Claimant's objection to testimony regarding the terms of the 
written contract is overruled. It was established that that 
contract by its terms made each contractor responsible for his 
own equipment, tools, bedd1ng, routes, and assistants; it was 
also established that the witness had not reviewed this contract 
before discussing the firm work agreement with claimant. The 
witness stated h1s belief that defendant's exhibits l t hrough 3 
evidence the oral contract between claimant and the firm. 
Claimant's ObJections to the exhibits are overruled. 

The witness explained that Interstate Commerce Commission 
beer hauling permits are difficult to obtain and, therefore, 
independent contractors often operate under the contracting 
firm's permit. The witness further explained that the service 
and fuel checks issued claimant were an advance on claimant's 
income and that those amounts would then be deducted from 
claimant's percentage. The witness stated his belief that 
claimant could elect whether to haul a specified load and that 
claimant elected to work the week following his inJury. The 
witness denied claimant would have been able to drive the firm's 
second truck had the first truck been disabled. He stated the 
second truck had been "sold to someone else." The witness 
admitted that had claimant not agreed to deliver the meat round, 
the witness would likely have used the first truck to haul the 
load himself. The witness denied ordering claimant to pick up 
b~er in Milwaukee following his inJury. 

Claimant's exhibit A is the letter of Sharon L. Staude of 
Carnation to claimant's counsel with attached bill of lading 
signed by claimant. The bill of lading states claimant delivered 
frozen beef lobe lungs originating in Fort Dodge, Iowa to 
Carnation's Jefferson, Wisconsin plant October 13, 1983. 

Defendant's exhibit 1 is an undated, unexecuted independent 
contractor agreement with no designated carrier or contractor. 
Defendant's exhibit 2 is an undated, unexecuted equipment 
purchase agreement with no designated debtor or security (sic) 
party or lender. Defendant's exhibit 3 is an undated, unexecuted 
addendum to independent contractors [sic) operating agreement 
with no designated contractor or carrier. Defendant's exhibits 
l, 2 and 3 were fully reviewed in the disposition of this case. 

APPLICABLE LAW ANO ANALrSIS 

Iowa Code sections 85.61(2) and section 85.61(3)(6): 

2. •worker• or "employee• means a person who has 
entered into the employment of, or works under 
contract of service, express or implied, or apprenticeship, 
for an employer, ,every executive officer elected or 
appointed and empowered under and in accordance 
with the charter and bylaws of a corporation, 
including a person holding an official position, or 
standing in a representative capacity of the 
employer, and including officials elected or 
appointed by the state, counties, school districts, 
area education agencies, municipal corporations, or 
cities under any form of government, and including 
members of the Iowa highway safety patrol and 
conservation officers, except as hereinafter 
specified. 

• worker • or •employee" includes an inmate as 
def i ned in section 85.59. 
3. The following persons shall not be deemed 
• workers• or •employees•: 

An independent contractor. 

The Iowa Supreme Court stated in Nelson v. Cities Service 
011 Co., 259 Iowa 1209, 1213, 146 N.W.2d 261 (1967): 

This court has consistently held it is a claimant's 
duty to prove by a preponderance of the evidence he 
or his decedent was a workman or employee within 
the meaning of the law ...• 

And, if a compensation claimant establishes a prima 
facie case the burden is then upon defendant to go 
for ward with the evidence and overcome or rebut the 
case made by claimant. He must also establish by a 
preponderance of the evidence any pleaded affirmative 
defense or bar to compensation. (Citations omitted.) 

Given the above, the court set forth its latest standard for 
jetermining an employer-employee relationship in Caterpillar 
reactor Co. v. Shook, 313 N.W.2d 503 (Iowa 1981). The court 
3tated in part: 

I. The employer-employee relationship. As defined 
1n section 85.61(2), The Code, an "employee• is a "person who 
las entered into the employment of, or works under contract of 
•ervice .•. for an employer.• factors to be considered in 
leterm1n1ng whether this relationship exists are: (1) the right 
>f selection, or to employ at will, (2) responsibility for 
>ayment of wages by the employer, (3) the right to discharge or 
erminate the relationship, (4) the right to control the work, 

ind (5) 1dent1ty of the employer as the authority in charge of 
he work or for whose benefit it is performed. The overriding 
ssue 1s the intention of the parties. McClure v. Union, et al., 
ounties, 188 II.W.2d 285 (Iowa 1971). (Emphasis added). 

Claimant has established a pr1ma fac1e case for an employer-employee 
elationsh1p. Defendant had the right to employ claimant at 
111; he had the right to discharge claimant or terminate the 
elatlonsh1p, a fact evidenced by its president's summary 
ismissal of claimant following his injury. Defendant was 
esponsible for paying claimant a fixed percentage from each 
oad, Defendant reserved the right to control the work claimant 
1d for the firm. lts president exercised this right routinely. 
e instructed claimant as to which loads to haul, which routes 
o take, and which service and refueling stations to use. The 
mployer was 1dent1fied as the authority for whose benefit the 

work was performed. The firm ' s name was on the truck claimant 
drove. The firm's president negotiated the load hauling contracts. 
The fi r m' s president drafted and executed on the f i rm ' s beha lf 
the blank checks cla imant was to use for required goods a nd 
services. The intent o f the parties as gleamed from the evidence 
was t hat an employer-employee relationship e x ist. 

Where a claimani has established a prima facie case for the 
existence of an employer-employee relationship, the defendant 
may assert the affirmative defense that claimant was an independent 
contractor. The test fo r meeting the burden or proof on t his 
affirmative defense de r ives from Hallinger v. Webster City 
Otl Co . , 211 Iowa 847, 851, 234 N.W. 254 (1981). There, the 
court states: 

An independent contractor, under the quite universal 
rule, may be defined as one who ca r ries on an 
independent business, and contracts to do a piece 
of work according to his own methods, subJect to 
the employer's control only as to results. The 
commonly recognized tests of such a relationship 
are, although not necessarily concur rent, or each 
in itself controlling: (1) t he e x istence of a 
contract for the performance by a per son of a 
certain piece or kind of work at a fixed price; (2) 
independent nature of his business or of his 
distinct calling; (3) his employment of assistants, 
with the right to supervise their activities; (4) 
his obligation to furnish necessary tools, supplies, 
and materials; (5) his right to control the progress 
of the work, except as to final results; (6) the 
time for which the workman is employed; (7) the 
method of payment, whether by time or by job; (8) 
whether the work is part of the regular business of 
the employer .... 

It is for the triers of fact to determine whether or not 
there is a sufficient group of favorable factors to establish 
the relationship of independent contractor. Hassebroch v. Weaver 
Construction Co., 246 Iowa 622, 67 N.W.2d 549, 553 (1955) 

Defendant has failed to show that claimant was an independent 
contractor. Defendant alleges an oral contract with claimant 
establishing claimant's independent contractor status. The 
terms of such oral contract were supposedly identical to those 
of an unexecuted written contract establishing such status. It 
1s not necessary here to decide whether such written contract 
would have established independent contractor status for claimant 
had that contract been executed. It is apparent that the 
alleged oral agreement did not establish that status. Claimant's 
business was not of an independent nature; claimant was not 
obligated to furnish his own tools, supplies or materials. 
Claimant apparently could not employ assistants or even contract 
for truck repair services without defendant's direction and 
acquiescence. Claimant had little control over the progress of 
the work. He was obliged to haul those loads defendant's agent 
directed and follow those routes defendant's agent outlined. 
Claimant did not have the right to refuse to haul the loads 
defendant directed. Finally, claimant's work was part of-indeed, 
the substance of defendant's regular business. The fact, even 
without more, strongly suggests claimant was defendant ' s employee 
and not an independent contractor. When this fact is coupled 
with the failure of the Hallinger tests previously discussed, it 
is obvious defendant has not established claimant was an independent contractor. 

FINDIIIGS OF FACT 

WHEREFORE, it is found: 

Claimant commenced work for defendant October 10, 1983. 
Claimant operated a truck owned by defendant and with defendant's 
firm name imprinted on it. 

Claimant hauled beer rounds for defendant from Fort Dodge to 
Milwaukee, ~isconsin. 

Claimant operated under defendant's beer hauling permit. 

Claimant drove routes designated by defendant's agent, 
claimant could only contract for truck repair or employ assistants 
at defendant's direction. 

Claimant hauled other loads as directed by defendant. 

Claimant did not have the right t o refuse to haul a load. 

Claimant was injured October 13, 1983 while hauling beef 
lobe lungs at defendant's direction. 

Defendant executed bank check drafts with which claimant 
purchased fuel and services for the truck which he operated. 

Defendant could t e cminate claimant at will and did terminate 
claimant following cla imant's work injury. 

Claimant was not obligated to provide his own tools, supplies, or: materials. 

The work of truck load hauling is the substance of defendant's regular business. 

CONCLUSIONS OP LAW 

THEREFORE, it 1s concluded: 

Claimant has established that he was an employee of defendant October 13, 1983. 

Claimant was not an independent contractor. 

ORDER 

THEREFORE, it is ordered: 

This case 1s returned to the docket for the purpose of 
issuance of analysis of status/certificate of readiness for 
prehear,ng conference relative to the remaining matters at issue. 

Pursuant to Industrial Commissioner Rule 500-4.2, this order 
is interlocutory for purposes of appeal. 
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Defendant pay coats of this proceeding. 

Signed and filed this _ day of June, 1984. 

Ht:LE!I JEANWA-LLESER 
DEPUTY WDUSTRIAL COM.:◄ISSIONER 

BEFORE THE IOWA INDUSTRIAL CCHHISSIONER 

RUBY A. ELSBURY, 

Claimant, 

vs. 

WILSON FOODS CORPORATION, 

Employer, 
Self-Insured, 
Defendant. 

File No. 6)2890 

A P P E A L 

D E C 1 S 0 II 

Cefendant appeals from an order overruling Its motion for 
summary judgment. 

Rule 4.2 of the industrial commissioner provideo, In part, 
that "Iii! the order on the separate Issue does not dispose of 
the whole case, It shall be deemed interlocutory for purposes of 
app~al." 500 I.A.C. section 4.2(86). See Frost v. S.S. ~resge 
£!!.:, 299 ll,W.2d 646, 647 (Iowa 1980). 

The general rule regarding appeals which has been propounded 
by the Iowa Supreme Court on many occae1ona is found 1n Crowe v. 
DeSoto Consolidated School District, 246 Iowa 38, 66 H.W.2d 859 
(1954). The court pointed out tliatan appeal la proper only 
after a final judgment has been granted and held that "laJ final 
Judgment or decision is one that finally adjudicates the rights 
of the parties, and 1t muct put it beyond the power of the court 
which made 1t to place the parties in their original positions.• 
Id. at 40. In a more recent decision, Citizens State Bank of 
(;oridon v. Central Savings Aosociat1on, 267 N.W.2d 33 (Iowa 
l97 ), the court considered the matter of an appeal of a special 
oppeoc-on<;c. The opinion su99oatcd • 19) ,eac. hlHII' 11ould result. to 
litigants under a system which tolerated 1ndlscr1m1nate appeal• 
from each and ev~ry adverse ruling.• Id. at 34. Reasoning that 
regulation of Interlocutory appeals contributes to the orderly 
llt1gat1on and to the peace of mind of the parties In that they 
"have at least the comfort of knowing they will not be put to 
the expense, or threat of the expr.nse, of repeated, permissive 
appeals,• the court dismissed the appeal. Jd. at 34 . 

rurthermore, the relief requested by detendant 1e not 
available to them. Even 1f there were an unreasonable refusal 
to submit to an examination or treatment would not justify 
dismissal of claimant's petition. 

Defendant contends claimant's refusal to submit to " treatment• 
by Kichael Taylor, M.D., 1n Dee Hoines 1s unreasonable. this 
tribunal must look at the whole record 1n this case in the light 
most favorable to the claimant. Defendant has the burden to 
show the absence of a fact Issue. summary Judgment is not 
appropriate If reasonable minds may draw different inferences 
from them. Tosco, Inc. v. Winkel, 281 N.W.2d 280, 282. 

Whether or not clalmant'a refusal to submit to treatment or 
examination by Dr. Taylor in Ons Hoines is unreasonable Is a 
fact issue about which there Is genuine and serious dtspute and 
which cannot be determined on a motion for summary judgment. 

THEREPORE, defr.ndant'e appeal Is hereby dismissed. 

Signed and fllr.d this 22nd day of Oec~mber, 1983. 

ROB~RT C. LANDESS 
INDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA I NDUSTRIAL COMHISSIONER 

LAWRENCE A, ENOS, 

Claimant, 
Pile No. 4 56 496 

APPEAL 

DECISION 
vs. 

JOHN DEERE DES KOINES WORKS, 

Employer, ' Self-Insured, 
Defendants. 

By order of the industrial co11U111ssioner filed Hay 12, 1983 
the unders i gned deputy industrial conunissioner has been appointed 
under the provisions of S86.3, Code of Iowa, to issue the final 
agency decision on appeal in this matter. Both sides appeal the 
decision and rehearing decision of the hearing deputy. 

The record In this case consists of the transcript; cla1aant'r 
exhibits 1, 2, 3 and 4: and defendant's e xhibit A, all of which 
evidence was considered in reaching this final agency dec1s1on. 

The result of this appeal decision will modify the rehearing 
decision of the hearing deputy and reinstate the result of the 
review-reopening decision filed November 24, 1982. 

REVIEW OF THE ACTION 

Claimant was hurt at ~ork on August 11, 1976 and defendant 
filed a memorandum of agreement on August 23, 1976. (The 
parties stipulated that the permanent partial disability rate 1n 
the event of an award was $160.) Claimant filed a review
reopening petition on March 8, 1982, and a heac1ng was held on 
October 18, 1982 followed by a dec1&1on on November 24, 1982 
which denied recovery beyond a ten peccent permanent partial 
dlsab1l1ty which defendant had already paid to claimant. The 
rehearing decision was issued on April 5, 1983 and resulted In 
the same denial of benefits but also held there was no causal 
relationship between the injury and any permanent partial 
impairment. Both sides then appealed. 

REVIEW OF THE EVIDENCE 

The hearing deputy"s review-reopening decision contains a 
good review of the entire record. For purposes of this appeal 
decision, the following summary of the record is sufficient. 

Basically, claimant had t wo back inJuries, one in July 1973, 
for which he had surgery to his low back 1n 1974 and an 1nJury 
in August 1976, for which he had surgery to his low back 1n 1978 
and subsequent surgery to remove scar t1ssuP. It 1s emphasized 
that claimant seeks compensation only as a result of the 1976 
injury. 

The treating physician through most of the case was Sidney ti. 
Roblnow, K.O., a qualified orthopedic surgeon, who first saw 
claimant on llovembec 23, 1973. Claimant's back condition did 
not improve, so Dr. Robinow performed a lam1nectomy a t L4-6 on 
the left. After a slow recovery, on November 20, 1975, or. 
Roblnow rated claimant's permanent partial impairment at 10 
percent of the body as a whole. 

. Dr. Rob1now also treated claimant for the 1976 injury and, 
1n Hay 1978, performed a lumbar laminectomy at the same level, 
L4-5, this time on the right. In February 1979, Or. Rob1now 
performed the surgery to remove the sca r t issue. 

After Dr. Robinow's death, Karshall Flapan, K.D., a qualified 
orthopedic surgeon, took over the case. As o f July 29, 1981, or. 
Flapan rated claimant's permanent partial impairment a t 20 \ • as 
a result of the numerous surgeries. • (Exhibit l) 

Further, Dr. Plapan's notes show tha t on February 12, 1981, 
claimant was able to wor k full- t ime as a forklift driver: on 
April 17, 1981 claimant was "coming along well " ; on July 29, 
1981, claimant was "coming along fairly well. " 

Claimant was laid off 1n September 1982. He had wor ked as a 
material handler and industrial truck driver before the layof f. 
Three supervisors testified that he did his wor k well and 
without Incident. 

ISSUES 

The hearing deputy concluded in her rehearing decision that, 
although claimant had been injured at work, tha t evidence did 
not support a f1nd1ng that claimant had any industrial disabili t y 
resulting from the 1976 injury. ln the original r eview-reopening 
decision, the hearing deputy had assesse d cos t s t o defe ndant. 
She confirmed that ruling 1n the rehearing decision. 

Defendant~ state the issues: 

1. Whe t hec there is a causal relat1onsh1p between 
the injury of August 11, 1976, and the claimant ' s 
present disability. 

2. The e xtent of industrial disability resulting 
from the August 11, 1976, Injury. 

J. Whether It 1s an abuse of discretion for the 
Industrial Commissioner to tax costs to a wholly 
successful party. · 

Cl aimant states the issues: 

l. Whether there is a c a usal relationship between 
the injury of August 11, 1976, and the cla imant's 
pcesent d1ab1lity. 

2. The e xtent of industrial disability resulting 
from the August 11, 1976, injury. 

Thus, the issues are causal re l1a~ lonship, e xtent of 1ndustr 1a l 
disability, and who should be assessed cos t s. 
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APPLICABLE LAW 

Matters of causal relationship are essentially within the 
realm of expert testimony. Bradshaw v. Iowa Methodist Hospital, 
251 Iowa 375, 101 N.W.2d 167 (1960). Direct evidence is not 
always essential to establish the permanency or future effects 
of an injury, and they may in some cases be inferred from the 
nature of the inJury alone. Kaltenheuser v. Sesker, 255 Iowa 
110, 121 N.W.2d 672 (1963) Claimant does not have to prove that 
the 1976 LnJury was the sole proximate cause of his present 
disab1l i ty. Langford v. Kellar Excavating & Grading Co., J?l N.W.2d 
667 (Iowa 1971) "The agency"s e xperience, technical competence, 
and specialized knowledge may be ultilized 1n the evaluation of 
the evidence.• Section 17A.l4(5) 

Claimant has the burden of proof to the extent of his 
permanent disab1lity. Olson v. Goodyear Service Stores, 255 
Iowa 1112, 125 N.W.2d 251 (l963) Industrial disability is the 
reduct1on of earn1ng capac1ty, not mere functional impairment. 
Such disability includes considerations of functional impairment, 
age, education, qualifications, experience and his inability 
because of the inJury to engage in employment for which he is 
fitted. Id., at 1112, Hartin:!..· Skelly Oil Co., 252 Iowa 128, 
106 N.W.2a95 (1960). See also Blacksmith v. All-American, Inc., 
290 N.W.2d 348 (Iowa 1980), and Mcspadden:!..· Big Ben Coal Co., 
288 N.W.2d 181 (Iowa 1980). 

Sect1on 86. 40 states that "la)ll costs incurred in the 
earing before the comm,ssioner shall be taxed in the discretion 

of the commissioner." The last sentence of Industrial Commissioner 
Rule 500-4.33 states that "(c]osts are to be assessed at the 
jiscretion of the deputy commissioner or industrial commissioner 
.~ring the case unless otherwise required by the rules of c1vil 

procedure governing discovery." Section 625.1, The Code, states 
that "lc)osts shall be recovered by the successful against the 
,osing party.• With respect to the question of discretion, 
jefendant cites inter alia State v. Warner, 229 N.W.2d 776, 
,here at p. 783 the court states: 

The term discretion itself involves the idea of 
choice, ot an exercise of the will, of a determin
ation ~ade between competing considerations. In 
order to have an "abuse' in reaching such determin
ation, the result must be palpably and grossly 
violat1ve of fact and logic that it evidences not 
the exercise of will but perversity of will, not 
the exercise of Judgment but defiance thereof, not 
the exercise of reason but rather of passion or 
bias. 

ANALYSIS 

The long and short of the facts show that claimant's 1973 
inJury and subsequent surgery resulted in a 10 percent permanent 
~art1al impairment and that, after his 1976 injury and two 
urgeries, he had a 20 percent permanent partial impairment, 

1lbeit that the impairment ratings were by different physicians. 
Jne's experience in these cases, especially those where scarring 
Jroblems result, suggests that a permanent partial impairment 
•ould have resulted from the 1976 inJury and subsequent surgeries. 
It is sufficient to say that impairment results from the 1976 
inJJry and surgery and it is not necessary to assign a certain 
oercentage number to the impairment. See Yeager v. Firestone 
rire and Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (l961) to the 
•t!ect that direct evidence of a percentage of an impairment is 
lOt essential to a determination of the disability. One concludes, 
therefore, that a permanent partial impairment did result and 
hat such impairment in turn was a part of some additional 

,ndustrial disability. 

One agrees with the original f1ndings and conclusions of the 
,earing deputy with respect to the extent of industrial disability, 
hat be1ng 10 pP.rcent, and adopts her reasoning and result. 

The above cited law shows that the method of assessment of 
·osta ln worKers' compensation cases differs from the method in 
•ivil cases. A comparison of the two statutes would invite one 
o emphasize that difference, and not to reason that one should 
ollow the civil statute. Sect1on 86.40 (and the 1ndustrial 
ommissione, rule) be1ng different then suggests that the 
ea,ing deputy and the agency should examine each case and 
xercise discretion, not limiting that discretion to a bare view 

if who won the case. Here, one agrees with the hearing deputy 
o the effect that the discretion used in taxing costs to 
lefendant Is within the spirit of the workers" compensation law. 

Finally, one would point out that claimant does not exactly 
ose the case: detendant disputed a causal relat1onshlp between 
he injury and any permanent disability, and claimant prevailed 
n that point, thus preserving a right to reopen within three 
ears of the last payment of compensation. 

The following findings of fact, conclusions of law and order 
•re those of the hearing dep~ty in the review-reopening decision 
xccpt thet finding of (act t 7 is slightly modified and 18 1s 
hat of the undersigned. 

F INOINGS Of' FACT 

1. That claimant was injured on August 11, 1976 as he 
1Cted a box of hardware which had Callen from a tractor train 
e was operating at defendant's place of business. 

2. That claiaant had surgery in Hay 1978 to remove a large 
eques:ered segaent. 

l. That subsequent to surgery, claimant developed a disc 
pace infection. 

◄• That claimant ~as hospitalized for alcohol abuse In the 
all of 1978. 

~- That claiaant had additional surgery in January 1979. 

6. That claimant's care eventually was tranoferred to or. lapan. 

7. That clalaant no~ carries• rating of •~enty percent 
erMnet partial 1iopairacnt of the body as a - le related to 
la ■urgeriea. 

8. That a portion of claimant's permanent partial impair
ment of twenty percent of the body as a whole was caused by the 
injury of August 11, 1976. 

9. That claimant was paid medical expenses, healing period 
and ten percent permanent partial disability as a result of his 
August 11, 1976 injury. 

10. That claimant, a high school graduate, is thirty-seven 
years of age. 

11. That claimant's work experience has been in various 
jobs for defendant employer. 

12. That claimant returned to work in December 1980. 

13. That claimant prefers work as a forklift driver. 

14. That claimant is currently on lay-off status and 
intends to remain in that status until there is a Job available 
he can handle. 

15. That claimant has chosen hourly work. 

16. That claimant's supervisors since his return to work 
have observed no back problems and have heard no back complaints. 

17. That claimant continues to have pain in his lower back, 
lett leg and across his hips. 

18. That claimant has repeatedly been advised to lose 
we1ght. 

19. That claimant's present lifting restriction 1s forty-five 
pounds. 

20. That claimant had back complaints in 1973. 

21. That claimant had a degenerated intervertebral disc 
removed from L4, Son the left. 

22. That claimant returned to light duty with a fifteen 
pound weight restriction. 

23. That on November 20, 1975 claimant was given an impairment 
rating of ten percent of the body as a whole. 

CONCLUSIONS OF LAW 

WHEREFORE, IT IS CONCLUDED: 

That there is a causal connection between claimant's inJury 
of August 11, 1976 and his present disability. 

That claimant is entitled to no additional permanent partial 
disability beyond that which has already been paid as a result 
of his inJury of August 11, 1976. 

ORDER 

THEREFORE, IT IS ORDERED: 

That claimant take nothing further from these proceedings. 

That defendant pay costs pursuant to Industrial Commissioner 
Rule 500-4.33. 

Signed and filed at Des Hoines, Iowa this 21st day of July, 
1983. 

B~fORE TBE IC~A INDUSTRIAL CCHHISSIONER 

THOMAS G. FARLEY, 

Claimant, 

vs. 

ROBERTS CORP. , 

E1rployer, 

and 

File No. 698813 

D E C I S I O N 

0 N 

85.27 8 ENE F ITS 

AMERICAN MUTUAL INSURANCE, 

Insurance Carrier, 
Defendants. 

INTROOUCT I ON 

Th1s 1s a pr~ce~ding ~,ought by Thomas G. Farley, clni1r~nt, 
against Roberts Corp., employer, and American Mutual Insurance, 
insura"ce carrier, defendants, to recover benefits under Iowa 
Code section 85.27, allegedly relat1ng to an Injury on March 5, 
1982. It came on for hearing on August 11, 1983 at the Bicentennial 
Building in Davenport, Iowa. It was considered fully submitted 
at the tuie. 

A firs: report of injury .as received by the industrial 
cor.ir.!ssioner on March 26, 1982. A Form 2 received March 21, 
1983 &hc~s a payment of 52 .eeks and 5 days temporary total 
benefits, and $3,768.63 In cedical benefits. 

.. .. 
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The record in this matter consists of the testimony of 
claimant , Todd Wendland, Robin Little, and Deborah Farley ; 
defendants ' e xhibit 1, a letter from J. Larry Troxell, o.c., 
dated Harch 6, 1982: defendants ' e xhibit 2, a letter from 
Rerbert R. Wood, o.c., dated Harch 29, 1982; defendants' exhibit 
3, a l etter from Mark Odell, M.O., dated May 24, 1982; defendants' 
e xhibi t 4 , letter from Richard L. Kre i ter, H.D . , with accompanying 
notes dated May 24 , 1982; defendants ' e xhibit 5, a letter from 
Dr. Kreiter with accompanying notes, dated June 14, 1982; 
defendants' e xhibit 6, a letter from William Catalona, H.O. , 
dated August 6, 1982; defendants' e xhibit 7, a letter from Or. 
Catalona with accompanying notes, dated August 27, 1982; defendants' 
exhibit 8, a letter from Patrick G. Campbell, H. O., da t ed August 
31, 1982; defendants' e xhibit 9, undated notes from the University 
of Iowa Hospitals and Clinics; defendants' exhibit 10, a letter 
from Dr. Catalona, dated December 16, 1982; defendants' exhibit 
11, a letter from Dr. Kreiter with accompanying notes dated 
January 19, 1983; and defendants' e xhibit 12, a letter from Or. 
Kreiter dated April 13, 1983. 

ISSUES 

The issues tn this matter are whether further care for 
claimant is necessary, and if further care is necessary who 
should be authorized to provide that care. 

STATEMENT OF THE CASE 

Thirty-five year old married claimant who has an eleventh 
grade education testified that he became part of the carpenters' 
union in 1968 and the millwright union in 1972. He said that he 
drew unemployment for si x weeks in the year of his injury. 

Claimant recalled that at the time of his inJury he was 
working on a powerhouse with hours from 8:00 a.m. to a little 
past 4:00 p.m. He was hurt early in the morning and placed on 
light duty working with an apprentice. After the 2:00 p.m. 
break be went to the nurse's station. Shortly after that be was 
advised there would be a layoff. 

Claimant reported being told that he could see a doctor of 
his choice and started seeing Dr. Troxell. Although he thought 
Dr. Troxell was doing a fine job, he saw Or. Karr, an assistant 
of or. Troxell's when Dr. Troxell went out of town. Claimant 
did not remember Dr. Troxell mentioning that he should be off 
work for four weeks. Because he wanted only one doctor to treat 
him, he changed to Dr. Wood; another chiropractor. 

After he had seen Dr. Wood, he received a lettet from the 
insurance carrier instructing him to see or. Odell, a general 
practitioner, who sent him to Or. Kreiter, who at some point 
referred him to Dr. Campbell, a psychiatrist. Claimant stated 
that be told Dr. Odell he wished a physician closer to where he 
lived. He denied suggesting or. Kreiter, himself. 

Claimant said that be was next instructed by the insurance 
carrier to see Dr. Catalona, who referred him to Iowa City where 
an electromyography was done and TENS unit ordered. He was sent 
back to Or. Catalona. Claimant said that bad August weather-
rain--and a car problem kept him from keeping an initial appoint
ment with Dr. Catalona. Re understood he was to go to Iowa City 
and be an inpatient, but he thought there bad been some mixup 
with papers. 

In November of 1982 claimant was sent back to Dr. Kreiter 
with whose care he has •not really" been satisfied. Claimant 
expressed the feeling that Dr. Kreiter does not wish to be 
involved with his case. He recollected that since his CT scan 
the doctor ' s only examination is to have him turn his head and 
squeeze his fingers. O~. Kreiter gave him some drug samples and 
prescribed Hotrin as well. Claimant contended that he and the 
doctor have a personality conflict. 

Claimant recalled being seen in the emergency room following 
a fall off a t wo step ladd~r and onto a sulky when his back 
locked as he was attempting to get oats for a horse. He went to 
the emergency room. 

As to his present complaints, claimant asserted his back 
locking and produc ing extreme pain causing him to become paralyzed. 
The locking occurs without predictability and may not happen 
each day or may happen several times in one day His remedy is 
to sit and wait for the pain to subside. 

Claimant thought that Ors. Kreiter, Odell and Catalona had 
told him to stay off work. 

He said that since his injury be has tried to find work at 
such things as landscaping, roofing and contracting. In addition 
to making his own search, he also has sought work through the 
union h~ll. He first obtained a job on July 19, 1983 putting in 
a monorail system. When he was unable to maintain the workload, 
he was laid off. 

Claimant indicated his desire to be allowed to seek Dr. 
Daugherty, an orthopedic surgeon, who had been recommended to 
him by friends and by his union. 

Thirty-three year old Todd Wendland, a union apprentice, 
testified to working with claimant on his most recent Job and on 
other occasions. He said that he was working on the second day 
of the JOb on the monorail in an area where claimant was doing 
overhead welding on a scaffold. Claimant let out a yell when 
his back locked. After claimant was helped down, he rested 
fifteen to twenty minutes and was able to return to wor►. The 
witness acknowledged be was not watching claimant work but he 
had heard the commotion. 

Regarding the work of a millwright, Wendland stated that 
tools are not usually carried with the exception of a striker or 
tape measure. Heavy lifting is assisted by a hoist. He evaluated 
claimant as a good wor ker and as one to watch to learn the trade. 
The witness said the job commencing on July 19, 1983 was the 
first work he had in this year. 

Twenty-five year old Robin Little, a journeyman millwright, 
who worked w,th claimant on his most recent job and who had 
worked with him on other jobs from time to time, testified to an 

incident on that most recent job. The workers were putting up a 
radius turn. Claimant was crank ing up a lift when his back 
locked and he went to his knees. Pain was visible in claimant's 
face . After claimant rested he came back to work, but his 
co-workers did_the heavy tasks . On the f ollowing day, according 
to Little, claimant was laid o f f, but he did report f or work 
that day. 

The witness characterized cla imant as a •good hard worker. • 

Twenty- eight year old Deborah Farley, who is c l aimant's 
spouse of less than_one month , and who began dating him more 
than a year ago , said she has obser ved his ba c k p roblem in that 
she_has seen his back quiver and pulsate. She recalled the 
incident in which claimant fell as they were feeding her horse. 

Medical evidence shows claimant was seen by J . Lar r y Tr oxell, 
D.C., who on Harch 6, 1982 expressed the opinion that claimant 
should be off wor k for four wee ks. 

On Harch 29, 1982 Herbert R. Wood, o.c., wrote that he was 
seeing claimant and that claimant should remain off work. 

Hark Odell, H. D., wrote that claimant was seen in the 
Muscatine Health Center, on April 6, 1982 at which time he gave 
a history of slipping at work, sliding down a hill and landing 
on his back. Claimant complained of back spasms . Examination 
showed decreased range of motion and tendern~ss in the paraspinous 
muscles in the interscapular area. X-rays of the thoraci= and 
cerv i cal spine were unremarkable. Heat and bedrest were prescribed 

Claimant returned on April 16, 1982 at which time he was not 
improved. Physical therapy was arranged . 

By April 20, 1982 claimant had some improvement, but spasm 
continued. Claimant told the doctor be would like to have an 
orthopedic consultation through an orthopedic surgeon he knew. 
Cla i mant, according to Dr. Odell's letter of Hay 24 , 1982, 
arranged to see Dr. Kreiter. Dr. Odell's diagnosis was cervical 
thoracic strain with secondary muscle spasm. He did not anticipate 
long- term disability. 

Richard L. Kreiter, H.D., saw claimant on Hay 21, 1982. Be 
took a history in addition to a fall down an embankment of a car 
accident some fourteen to fifteen months prior t o that in which 
claimant injured his neck and upper back . On examination 
claimant was tender in the trapezius, the mid line of the upper 
dorsal back and the vertebral borders of the scapulae. X-rays 
revealed no bony abnormalities. Dr. Kreiter •s impression was 
contusion of the dorsal spine . He proposed commencing an active 
e xercise program, Nalfon and Darvocet N 100. Claimant was to 
return in a week and it was the doctor's hope that he would be 
ready at that time to return to work. 

On Hay 28, 1982 claimant was improved, but he continued to 
complain of mid dorsal back pain with tenderness along the 
vertebral border of the scapulae and in the mid dorsal area. 
When the doctor suggested a return to work, claimant said he 
would be unable to tolerate any work. Dr. Kreiter elecLed to 
send claimant to Dr. Campbell, a psychiatrist. 

Patrick G. Campbell, H.O., saw claimant on June 8 , 1982 . or. 
Campbell wrote: "In my opinion, Hr. Farley has a condition not 
attributable to a mental condition that is the focus of at t ention 
and examination called malingering (DSH-III) V65.20." 

William Catalona, H. D., orthopedic surgeon, wrote on August 
6, 1982 that claimant did not appear for a scheduled appointment. 
Claimant did, however, see the doctor on August 16, 1982. 

X-rays were normal. Electromyography was scheduled which 
showed C7 radiculopathy . Halter traction was advised. Claimant 
was fitted with a collar. He was to take aspirin and he was 
referred to Iowa City. In late August, Dr. Catalona reported 
claimant's claim of inability to return to work because of pain. 

Or. Catalona ' s letter to the insurance carrier of August 27, 
1982 stat es: "Because of the persistence of h is cervical brachial 
pain I advised him to seek a neuro-surgical consul t ation for the 
possibility of need of an antercervical [sic) fus i on . ... • 

When claimant was seen on September 21, 1982 he had a low 
back contusion which he got f r om a fall a t home. 

Or. Catalona on October 13, 1982 recorded a hostile threatening 
phone call from claimant as follows: "States I told him he 
needed surg. on his neck & that I had ref. him to Dr. Rovin none 
of which is true.• 

When claimant was seen in Iowa City he gave a history of his 
back locking and of right a r m numbness . Electromyography was 
evaluated as normal. Claimant had tenderness between his 
shoulder blades which was increased with some movemen t . There 
was mild decrease in sensation over the right a r m. X-rays were 
within normal limits except for some spondylol isthesis at L5,Sl. 
Claimant was to be followed by Dr. Catalona. 

On November 19 , 1982 Dr. Catalona apparently arranged at 
claimant's request an appointment with Dr . Wi l liam Daughe rty. 

On December 16 , 1982 Dr. Catalona wrote that claimant could 
return to work and e xpressed the opinion " that i f he returned t o 
wor k and would gradually increase his act i vity that he could 
return to his previous level of work . For the p resent, he might 
be restricted in overhead working or t wisting and turning of his 
neck . • 

Claimant was seen by Dr. Kreiter on January 18, 1983 at 
which time he complained of pain at the base of the neck and 
between the shoulder blades without radiation . Claimant was 
described as tremulous on exam1nat1on, but in no acute distress. 
Dr. Kreiter also wrote "He needs to get back to some type of 
gainful employment even if limited duty as soon as possibl e. • 
In a letter to the insurance carrier following the e xami nation 
Dr. Kreiter wrote that on phys i cal e xamination claimant has • no 
significant disabi l ity whatsoever. • 

Claimant failed to appear for ap¢1tntments with Dr. Kreiter 
on Feburary 7, 11 and 22. 
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APPLICABLE LAW ANO ANALYSIS 

The issue in this matter 1s claimant's entitlement to 
benefits under lo~a Code section 85 . 27. That section provides 
in pertinent part: 

The employer , for all injur1es compensable under 
this chapter or chapter 85A , shall furnish reasonable 
surgical, medical, dental, osteopathic, chiropractic, 
pod1atr1c , physical rehabilita t ion, nursing, 
ambulance and hospital services and supplies 
therefor and shall allow reasonably necessary 
transportation e xpenses incurred for such services. 
The employer shall also furnish reasonable and 
necessary crutches, art1ficial members and appliances 
but shall not be required to furnish more than one 
set of permanent prosthetic devices. 

For purposes of this section, the employer 1s 
obliged to f urnish reasonable services and supplies 
to treat an injured employee, and has the right to 
choose the care. The treatment must be offered 
promptly and be reasonably suited to treat the 
1nJury without undue inconvenience to the employee. 
If the empl oyee has reason to be dissatisfied with 
the care offered, he should cor.municate the basis 
of such d1ssat1sfaction to the employer, in writing 
if requested, following which the employer and the 
employee may agree to alternate care reasonably 
suited to treat the inJury. It the employer and 
employ~e cannot agree on such alternate care, the 
commissioner may, upon application and reasonable 
proofs of the necessity therefor, allow and order 
other care . In an emergency, the employee may 
choose nis care at the employer's expense, provided 
the employer or his agent cannot be reached immediately. 

The opinion of the California Supreme Court 1n Zeeb v. 
>r kmen's Compensation Appeals Board, 62 California Reporter 

3, 432 P2d 361 (1976) discusses the philosophy bchinu 
.arg1ng the employer with responsibility of providing medical 
,re. The opinion stated at __ , 364: 

It will ord1nar1ly be in the interest of both 
the employer and the employee to secure adequate 
medical treatment so that the employee may recover 
fro~ his injury and return to work as soon as 
poss i ble . Permitting the employer to control the 
medical treatment permits the employer, who has the 
burden, to provide the medical treatment, to 
m1nim1ze the danger of unnecessary and extravagant 
tredtment , and 1n light of the employer's interest 
ir speedy recovery, the employer's control should 
rarely result 1n a denial of necessary treatment. 

This case presents a d1ff1cult dilemma described in Odie v. 
dustrial Commission, 431 N.E . 2d 374 (Ill. 1982) wherein the 
inion at 376 urged cautious application of the st~tute re-
1rlng services reasonably required to cure or relieve the 
fects of an inJury "so that the industrial commission does not 
t itself up as the arbiter of what 1s proper satisfactory 
jical practice. On the other hand, the statute must be 
?lied vigorously and rationally enough to prevent unnecessary 
J,cal and hospital charges. • 

Ovnall the defendants cannot be faulted in the1t handling 
this claim unless allowing claimant to choose care tnlt1ally 

• unwise. Experience has shown t~e 1~portance of establishing 
,ood d?ctor - pat1ent relationship from the time of injury 
ward . Defendants seem to have made a good faith effort tc 

>vide claimant with medical treatoent. After claimant was 
owed to see a chiropractor the insurance carrier switched him 
a general practitioner. Later he arranged through that 

>eral practitioner to see an orthopedic surgeon. Claimant was 
erred by that phys i cian to a psychiatrist. Claimant then saw 
additional orthopedic surgeon and was sent to Iowa City for 
luatio~ as weli. Now it appears claimant is disillusioned 
h the orthopedic surgeon that he was instrumental 1n selecting 
tlally . 

Although claimant's most recent examination failed to 
over s19n1ficant disability, although claimant failed to keep 
oint~ents with Dt. Kreiter, and although claimant's perception 
his medical treatment was sometimes different from what his 
tor ' s records show transpired, the testimony of claimant and 
the other lay witnesseo in this matter would 1nd1cate claimant 
tlnues to have trouble with his back. Claimant's complaints 
o January of 1983 have been consistent. Claimant attempted 
return to work, albeit work which was probably ill suited to 
return ln that he did not follow Or. Catalona's advice of 

dually inc,eas1ng his activity which might have resulted in 
being able to work. 

The record reviewed as a whole convinces this deputy industrial 
~issioner that claimant should be provided with a treating 
ic,an other than Or. Kreiter with whom the doctor-patient 

•tionsh,p seems to have broken down. However, she is unwilling 
•llow claimant to make the selection of that physician. The 
~Ute which charges defendants with the responsibility of. 
1lding medical care also gives them the choice in selecting 
- care. Defendants should provide to claimant a list of 
e physicians they are will,ng to authorize as treating 
icians from which claimant may select one. 

FINDING Of FACTS 

WHEREFORE, it 1s found: 

'£hat cla 1mant was inJured on March 5, 1982 as he was working 
powe r house . 

That claimant has received temporary total and medical 1 
fits as a result of his Injury . 

That cl a i mant was fi r st allowed to see a doctor of his 
0 ce. 

Tha t c l aimant ' s f irst choi ce of physici,ns was a chiropractor. 

l"hat claima nt was sent to Dr . Odell, a genera l p ractitione r . 

That claimant arranged to see Dr. Kreiter, an orthopedic 
surgeon. 

That claimant was referred to Or. Campbell , a psychiatrist, 
by Dr. Kreiter. 

That claiman t was sent by the carrier to Dr . Catalona, an 
orthopedic sur geon who referred him to Iowa City where testing 
was done and a TENS unit prescribed. 

That claimant's doctor-patient relationship with Dr. Kreiter 
has deteriorated. 

That claimant e xperiences locking in his back. 

That o t her persons have witnessed claimant's back locking. 

That claimant was unable to ~ork when he attempted to do so 
in July 1983. 

That claimant would prefer to see Dr. Daugherty. 

That claimant should gradually increase his activity. 

That claimant's most recent physical examination uncovered 
"no s1onificant disability whatsoever . • 

CONCLUSIONS OF LAW 

THEREFORE, IT lS CONCLUDED: 

That claimant is in need of a physician to provide him with 
additional care pursuant to Iowa Code section 85.27. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants provide claimant with a list of three (3J 
authorized treating physicians from which he Ls to select n~·to 
provide his medical care. 

That defendants pay costs pursuant to Industrial Commissioner 
Rule 500-4.33. 

Signed and filed this 23rdday of August, 1983. 

JUDITH ANN HIGGS 
DEPUTY INOUStRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMM ISSIONER 

PAUL A. PEGLEY, 

Claimant, 

vs . 

CROUSE CARTAGE COMPANY, 

Employer, 
and 

LIBERTY MUTUAL I NSURANCE 
COMPANY, 

Insurance Ca r rier, 
Defendants. 

' 'ITROOUCTION 

Pile No. 632442 

R E V I B W -

R E O P E N I N G 

D E C I S I O N 

This is a p roceeding in rev i ew- r eopening brough t by Paul A. 
Fegley , claimant , against Crouse Cartage Company, employer, and 
Liberty Mutual Insurance Company, i nsurance carr i er, defendants, 
to recover additional benefits unde r the Iowa Workers • Compen
sat ion Act fo r an in jury a r ising out o f a nd i n the cours e o f h i s 
employment on March 24, 1980 . It came on for hearing on December 
29 , 1983 a t t he o ff ice of the indus trial commissi oner in Des 
Hoines, Iowa . It was cons ide red f ully s ubmitted at that time . 

The industr i a l commiss i oner's fi le s hows a f i r s t report of 
injury r ece ived April 7 , 1980. A memorandu m o f ag r eeme nt was 
fi l ed Hay 1, 1980 . 

The pa r ties st ipula t ed to a rate in t he e vent of an award of $206.64. 

The record i n t his matte r consists of the t es timony of t he 
c laimant, Lucille Fegley, Aldo Battani and Hans Nissen

1 
cla i mant' s 

exhib i t 1, a ser i es of med ical reports ; c la i mant's e xhibi t 2, 
reports from Peter D. Wirtz, H.D.; c laimant's exhibit ) , office 
notes from G. Char l es Roland, M.O., and o r . Wi rtz 1 c la i mant' s 
exh i bit 4, the deposition o f Jerome G. Bashara, H.o. 1 defe ndan t s ' 
exhibit A, various medical doc uments, and defendants ' exhibi t B, 
a s tatement to the insurance carrier by c laimant . Defendants submitted a brief. 
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ISSUES 

The issues in this matter are whether or not there is a 
causal relationship between claimant's injury and any disability 
he now may suffer and whether or not claimant is entitled to 
further permanent partial disability benefits. 

STATEMENT OP THE CASE 

sixty-four year old married claimant testified to a ninth 
grade education. He reported flunking a couple of grades and 
finding math hard. He left school when his parents could not 
afford the expense of educating him. 

After leaving school he did farm work for three months and 
then participated in the civilian conservation corps for three 
years. His first Job after he was out of the corps was as a 
truck driver picking up freight. He left this work for a 
position with better pay at which he worked until the company 
went bankrupt. He did servicing and tire work, including 
changing tires, oil and batteries and doing small repairs but no 
engine work. His salary when the company shut down was $8.45 
per hour. Following loss of this job he drew unemployment and 
did minor repair work for people. Prom November 1978 to February 
1979 he worked for the school system as a janitor and did 
primarily sweeping and mopping with earnings of $5.00 per hour. 

On February 12, 1979 he commenced work for defendant employer. 
He described a typical day as follows: He spent the first half 
hour or so of each day checking the dock to see if there was 
freight that needed to be moved to another area. Typical items 
to be transported would be tires weighing 150 to 170 pounds, 
cylinder heads and crankshafts. Bis next hour or two would be 
used to sweep the shop and empty the trash. He then would spend 
from one to three hours running for parts using a pickup. He 
carried parts weighing small amounts to as much as 120 pounds 
from the suppliers to his truck and then from his truck to the 
shop. His major task particularly in the winter was to service 
all trucks. To do this he had to climb in and out of the 
semi-tractors which he fueled. He also checked under the hood 
for 011. Be bent to check air 1n the tires. He changed flat 
and low tires using a power wrench and then in some cases 
pounding off the tires. He estimated that he changed ten to 
twelve tires each week. He did other duties as they were 
assigned such as sweeping and cleaning up the dock. His regular 
work hours were from 3:30 p.m. to 11:30 p.m. with a half hour 
for lunch and authorization for two fifteen minute breaks. Be 
routinely worked a forty hour week with occasional overtime. 
Bis earnings at the time of his injury were $9.59 per hour. 
Claimant denied any criticism by his employer of how he did his 
work and any trouble with absenteeism or tardiness. 

Claimant testified that prior to thls inJury for which he 
makes claim, he was in good health. He had a traumatic injury 
in 1972 when he fell from as he was che king on trailc<. 
He broke a bone in his foot and had cuts and abrasions on his 
face. H1s foot was treated for several months and gave him no 
further trouble. He then began to have pain in his neck, 
shoulder and arm down through his thumb and fingers. Or. Wirtz 
pecform~tl sucy~cy in 1975 to (us~ claimaoL's neck. After a 
recuperation of five or six months he went back to the same job. 
He sometimes had difficulty lifting as his arm or finiers would 
go numb. He took no further time off and learned to ive with 
his complaints. 

Claimant also reported having high blood pressure and 
elevated triglycerides and cholesterol--conditions for which he 
was treated by Dr. Salama. He claimed no loss of employment 
because of any of these conditions. 

Claimant recalled the circumstances involving his work
related incidents as follows: On March 3, 1980 he was changing 
a tire. Ue was going to get a Jack. He slipped on antifreeze. 
His right leg twisted out from under him. He fell backwards. 
He had pain in the back of his knee which felt like a pulled 
muscle. His knee swelled. He wrapped it, and otherwise treated 
it at home. On Karch 23, 1980 he went to go up the steps on a 
tractor. He felt pain 1n his knee and had to crawl down. He 
was sent to the company doctor, Dr. Foley, who x-rayed him and 
then referred him to Or. Roland who hospitalized him and did an 
arthroscopy. Be continued to have swelling and aching and to be 
unable to be on his leg. He returned to work in June of 1980. 
He did some light duty work as the janitor on the dock doing 
sweeping, emptying trash barrels, cleaning up restrooms and 
running errands. His right hip commenced to bother him and was 
painful particularly with walking. He mentioned his hip to the 
doctor who took x-rays, but provided no treatment. He was off 
work from November S, 1980 until December 3, 1980 and then off 
from February 5, 1981 at which time another arthroscopy was done. 
Aching and swelling persisted without improvement. He began to 
have back complaints. Be spoke to Wirtz about them, but nothing 
was done. In Karch of 1982 he had a third procedure to remove 
cartilage. When Dr. Roland left town, or. Wirtz took over 
claimant's care and eventually released him in December of 1983 
with no restrictions on work he could perform. 

Currently claimant complains of hurting in his right hip, 
leg and knee, occasional pain 1n his left hip, difficulty 
getting up and down, and trouble walking after as little as a 
half block. He has developed a technique of rolling up on his 
left side to enable him to get up and down. His sleeping is 
disturbed as often as twelve times a month. He said that he did 
swimming for awhile until the pool grew too crowded and that he 
tries to walk daily. Re also did some weight lifting with his 
upper body and with a weighted shoe. Be acknowledged that he 
has been advised to lose weight. His weight which was 215 at 
the time of his injury 1s now around 255. He contended that he 
is still trying to lose weight, but that he is unable to get 
proper exercise. He takes medication for his blood pressure and 
elevated triglycerides and two Extra Strength Tylenol at night. 
He ha~ not seen a doctor•for treatment since he was last seen by 
Or. WHtZ. 

Claimant testified that he could not do his old 30b as he 
would be unable to stand on his feet. He spends more of his 
time around the house just sitting. He no longer does painting, 
and mowing takes him a half day. 

He retired 1n 1981 because he understood he would not be 
able to return to work. Initially, he got social security 
payments of $500 for himself and $450 for dependents. Be now 

gets $500 and $233 for his child under 18. Be also has a 
lifetime pension of $300 from the machinists union. 

Claimant admitted that he never made back complaints to or. 
Poley or Dr. Roland. Be asserted that he told or. Wirtz about 
his back in late 1982 at which time Dr. Wirtz took x-rays but 
did not treat him. He did not tell a representative of the 
insurance company of any back problems, but he said that he did 
not have back complaints at the time of the interview. Claimant 
agreed that he has been told that he has arthritis in his hips. 
At the time of answering interrogatories on March 17 1982 
claimant responded, •pain on inside right knee• in a~swer to a 
question regarding complaints. 

Claimant reported being sent to Dr. Bashara by his attorney. 
Ue said that Dr. Bashara's mention of pain developing in his 
back a year after the fall was incorrect. According to claimant, 
Dr. Bashara discussed neither stenosis nor surgery with him. Be 
did not tell the doctor of his 1972 injury or his 1975 surgery: 
however, Dr. Bashara had his answers to interrogatories. 

Lucille Fegley, claimant's spouse of 19 years, testified 
that before his inJury claimant did things around the house such 
as repairs, yardwork, painting and cooking. She said that she 
was first aware of claimant's back problem at the time of his 
last surgery. She observed that claimant cannot stand on his 
feet too long, that he does no climbing, that he is forgetful at 
the grocery store, that he no longer delivers the children all 
the places they need to go, that he walks "hobbly" and slow, 
that he has trouble getting up and down, that he rolls and 
tosses at night, and that he is up to the bathroom more frequently. 

Aldo Battani, a friend of claimant's and a shop foreman who 
has worked for defendant employer for five and one-half years, 
testified to knowing claimant. He learned of claimant's in3ury 
"through the boys.• He characterized claimant as a good dependablE 
worker. Although he had not had a detailed discussion with 
claimant of his injury, he did not remember any back complaints. 

Bans Nissen, a mechanic for defendant employer for five and 
one-half years, testified to working with and to helping claimant 
on a dally basis. He saw claimant get up from his fall. He did 
not think claimant was the kind to complain, but he knew of no 
back complaints being made by claimant. He, too, denied a 
specific discussion of the injury. 

Notes from Or. Roland reflect claimant was seen on March 27, 
1980 at which time he gave a history of slipping on antifreeze 
and having his knee give out. Range of motion was 10 to 90 
degrees with slight tenderness at the medial joint. The patella 
was tender. X-rays showed a questionable loose calcific body in 
the middle knee joint. There was superficial osteophyte formation. 

On Karch 28, 1980 an arthroscopy was done which showed a 
loose body which was removed. There was evidence of early 
degenerative arthritis at the patella and both the medial and 
lateral femoral condyles. 

Post-surgery claimant had tenderness and effusion. Isometric 
exercises were started. Claimant was released to return to worx 
on June 3, 1980. 

On November 5, 1980 claimant was seen with effusion in the 
right knee, pain in the right hip and occasional ankle swelling. 
The right knee and hip were x-rayed. The knee had early degenerati 
arthritis at the medial compartment. There was osteophyte 
formation at the anterior lateral joint. Claimant was kept off 
work and started on a therapy program for quaqriceps atrophy. 
He was sent back to light duty on December 3, 1980. 

A second arthroscopy was done on February 5, 1981 to ascertain 
if there was internal derangement of the medial compartment. Diffu. 
early degenerative arthritis was found more medially than 
laterally. Debr1dement was discussed, but the doctor thought 
staying off strenuous work and losing thirty pounds was the 
preferable treatment. At the time of this arthroscopy, x-rays 
were taken of claimant's right hip which showed early osteophyte 
formation with joint spaces preserved. 

On April 20, 1981 claimant reported right knee and bilateral 
hip pain. X-rays of the right leg showed early degenerative 
arthritis. Claimant was encouraged to lose weight. When 
claimant continued to have problems and to gain weight, Dr. Roland 
on September 25, 1981 recommended hospitalization, a bone scan 
and standing AP films. Those recommendations were not carried 
out until March of 1982. 

On March 23, 1982 claimant underwent an arthroscopy with 
partial lateral and medial meniscectomy. Findings were consistent 
with a tear of the cartilage and arthritis. A later medial 
meniscectomy was viewed as a possibility. Claimant was started 
on a rehabilitation program. 

Claimant had continued symptoms in his leg post-surgery and 
he was started on Indocin in August. 

On October 8, 1982 or. Wirtz wrote: "This patient's degenerati 
arthritis was aggravated by his activities at work. The work 
activities over a long period of time could be the contributing 
factor to degenerative arthr1t1s but general degenerative 
arthritis is a natural disease process that 1s only aggravated 
by work." This letter seemingly relates to the condition of 
clai~ant's knee. 

According to a letter from or. Wirtz dated January 24, 1983 
claimant reached maximum recuperation on October 20, 1982. The 
orthopedist suggested claimant limit his walking, standing, 
pushing and pulling. Intermictent sitting also was advised. 

On January 24, 1983 claimant was given a 32 percent impair
ment of the lower extremity based on loss of motion and cartilage 
removal in office notes. or. Wirtz's letter of January 24 gives 
a ten percent impairment of lhe lower extremity: "The bilateral 
cartilage removal and loose body removal which are related to 
his March 1980 in3ury, leaves him with a 10\ impairment of the 
lower extremity.• That letter relates claimant's back condition 
to degenerative disc disease and muscular strain. Dr. Wirtz 
wrote: "His bilateral condition of the numbness in the bac~ 
would not directly relate this to lj}j right knee problem. This 
patient has a muscular back problem and does not have an 1mpa1r
ment of his body.• 
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Claimant's case was reviewed by Donald W. Blair, M.O., on 
Hay 13, 1981. In reviewing claimant's case Dr. Blair noted: 
"Bis most recent report dated April 20, 1981 describes some 
early degenerative changes in the right hip. These would not be 
considered to be related to his fall of March 1980." 

Dr. Blair did a second review on January 14, 1982. Re 
attributed the condition of claimant's knee to degeneration 
which existed prior to his fall and which would continue with 
claimant's aging. 

Jerome G. Bashara, H.O., board certified orthopedic surgeon, 
examined claimant at the request of claimant's attorney on March 
4 , 1983. The doctor had available to him a letter of introduction 
from claimant's attorney; notes from Ors. Roland and Wirtz; 
letters from Or. Wirtz dated January 24, 1983, November 22, 
1982, October 20, 1982 and October 8, 1982; letters from Dr. 
Roland dated July 9, 1982, July 2, 1982, June 4, 1982, Hay 14, 
1982, April 23, 1982, April 9, 1982, December 18, 1981, November 
6, 1981, September 25, 1981, July 22, 1981, May 15, 1981, April 
20, 1981, Ma rch 2, 1981, January 21, 1981, December 3, 1980, 
November 5, 1980, June 30, 1980, June 2, 1980, Hay 16, 1980, 
April 21, 1980, April 7, 1980, and March 31, 1980; a letter from 
Dr. Boulden dated December 24 , 1980; letters from a physical 
therapist dated December 3, 1980 and November 21, 1980; records 
of hospitalizations of March 27, 1980, February 5, 1981 and 
March 24, 1982; and letters from Or. Blair dated January 14, 
1982 and May 13, 1981. The doctor also looked at x-rays from 
January 24, 1983 and March 25, 1980. 

Dr. Bashara took a history of claimant's slipping on antifreeze 
et work on March 3, 1980 and sustaining a twisting injury to his 
right knee wi th symptoms of back pain and intermittent numbness 
and tingling of t he lower back, both buttocks and thighs which 
was aggravated by walking, developing approximately a year after 
the fall. 

On e xamination claimant had mild lumbar paraspinous muscle 
spasm and tenderness at L5-Sl. Straight leg raising produced 
pain in his lower back and both lower extremities. Reflexes 
were absent below the knees. There was mild synovial enlarge
ment, effusion end varus deformity. 

Twenty percent impairment was assigned to the right lower 
ex trem i ty. At the time of his deposition a 28 percent permanent 
partial impairment rating was offered based on the motion found 
by or. Wirtz. He consulted both the AMA and the Orthopedic 
Guides. Dr. Bashara causally related impairment in claimant's 
lower e xtremity to his inJury. 

Dr. Bashara reviewed x-rays of the spine as showing generalized 
degenerative arthritic changes with narrowing at L2-3. X-rays 
the right knee from March 25, 1980 were interpreted to show mild 
spurring along the patella. He saw no evidence of arthritis at 
that time. ~ore recent films evidenced advanced narrowing of 
the medial compartment. Claimant was sent for a CT scan. Dr. 
Bashara reported its showing severe spinal stenosis at L3-4, 
L4-5 and L5-Sl with more permanent narrowing on the left. Other 
findings from the scan were a small lumbar spinal canal which 
combined with degene rative disease meaning "disks have narrowed 
or worn out and the spine then is collapsed some; and then as it 
collapses, spurs form around the little Joints in the back." 
The doctor sa id, "As the spine collapses, because the disks 
become narrowed, the small joints that are on either side of the 
disks shorten; and they form spurs of bone. And those spurs of 
bones, those spurs, push into the spinal canal and cause spinal 
stenosis." 

The doctor diagnosed post-traumatic degenerative arthritis 
to the medial compartment of the right knee related to the 
accident of March 3, 1980 and severe spinal stenosis with nerve 
root compression aggravated by the accident of March 3, 1980. 

On March 14 , 1983 Dr. Bashara rated claimant's permanent 
physical impairment of the body as a whole at 20 percent based 
on "indefinite stiffness in his back, pain in his back and both 
of his legs, and some nerve symptoms in both of his legs.• 

As to degenerative disease, he testified: 

Degenerative or the term degenerative is a very 
vague and all encompassing term. Degenerative 
means to degenerate , to go from healthy to un
healthy. Now, you can go from healthy to unhealthy 
or from a nondiseased state to a diseased state for 
lots of reasons. 

Now, when you have somebody's back involved, 
let's say, and let's talk about the disk, strictly 
about the disk, as we grow older and what you were 
referring to, there is some, what we call or a lot 
of doctors call, degenerative disk disease meaning 
that we're not as healthy. Our disks aren't as 
healthy or as normal when they ' re sixty they [sic) 
as they are when they're twenty. so we call that 
degenerative disk disease. 

Now, there are injuries that occur to the disk 
as we age which also cause the disk to go from 
healthy to healthy (sic) from a nondiseased state 
lo a diseased state. In this patient it would be 
almost impossible to separate out what effect his 
age had on this process, what effect the inJury 
that he had in 1980 had or any other previous 
injury that he might have had. 

Taken in light of the patient's history as to 
when he began to have problems and with some 
knowledge of the mechanics of his back and legs, 
it's my opinion that much of his back difficulties 
came on as a result of his 1nJury in March of 1980 
and subsequent difficulties that he had with his 
knee with shortening of his leg; and it's a very 
complex problem, but that's my opinion. (Bashara 
dep., p. 41 11. 6-25; p. 43 11. 1-11) 

Responding to questioning regarding spinal stenos1s the 
orthopedist said: 

A. ~ell, spinal s t enos1s is a narrowing or the 

canal through which the nerves to your lower 
extremities and legs goes through. And nerve root 
compression means that after this narrowing takes 
place and then there's subsequent injury, it can 
lead to some inflammation around the nerves which 
produces pain and numbness and in some cases 
paralysis, and that's basically what spinal stenosis 
with nerve root compression is. 

Q. Now, how would an injury of the kind that he 
had cause the aggravation of this type? 

A. Well, in a couple of ways. It can either be a 
direct cause of the fall, and you can have a 
twisting injury where you fall and twist your back 
~nd it causes this swelling around the nerves; or 
because of an injury to one of your legs which then 
throws your walking off and produces a limp, that 
can affect your back and produce the type of 
swelling that I think he has around the nerves. So 
in this case it could be related to either the fall 
itself or to lhe knee problem which aggravated his 
back symptoms or brought them on. (Bashara dep., p. 
13 11. 21-25; p. 14 11. 1-17) 

Later he was asked: 

Q. So if I understand vour test i mony, you're 
saying that there was a pre-existing condition that 
you've described as spinal stenosis; is that 
correct? 

A. Yes. 

Q. And the accident aggravated that condition? 

A. It aggravated that condition and produced what 
I think is called nerve root compression which then 
formed the symptoms that he had. He really wasn't 
having any difficulties with his back prior to a 
year or so after the accident. And a year or so 
after the accident, he started having back pain and 
leg pain, stiffness; and I believe that the nerve 
root compression was br ought on by the accident and 
that the spinal stenosis was pre-existing. (Bashara 
dep., p. 16 11. 10-25) 

The doctor said symptoms of spinal stenosis, a continuing 
process, would manifest themselves as early as the first day 
after a traumatic occurrence to several months later. The 
doctor was unable to place an outside limit. X-ray changes 
would be seen in two or twenty years. 

Dr. Bashara acknowledged that based on his review of the 
medical records there was no corroborative medical evidence of 
claimant's complaining of any problems associated with his back. 
The doctor had not been told of claimant's having any prior 
traumatic occurrence. 

Dr. Bashara said that the increased stress on claimant's 
lower back would be from the shortened extremity and not from 
the hip. Hore specifically he referred to the shortness of the 
leg throwing the back into a twisted position. 

A report of computerized scanning of the lumbar spine done 
March 11, 1983 carries this impression from George H. Holmes, M.O.: 
"Congenitally small lumbar spinal canal with combined degenerative 
disc disease and degenerative articular facet disease causing 
spinal ste~osis as described." 

APPLICABLE LAW AND ANALYSIS 

The first issue to be decided is whether or not there is a 
causal relationship between claimant's injury and present 
disability. The claimant has the burden of proving by a preponderance 
of the evidence that the inJury of March 24, 1980 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 6. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. 
Burt v, John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
TTr(l955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (l960). The testimony of 
the medical expert may be rejected when the opinion is based 
upon an incomplete and inaccurate history. Musselman v. Central 
Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). The weight 
to be given to expert opinion is for the finder of fact. 
Bodish, 257 Iowa 516, 133 N.W.2d 867 (1965). 

While a claimant snot entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose 
v. John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W~156, 
760-761 (1956). If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disabll1ty, claimant is entitled to 
recover. Nicks v. Davenpoct Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (1962). 

There does not seem to be any question but that claimant 
do~s have disability in his lower extremit~ celated to ryis . 
inJury of March 24 , 1980. The question which resulted 1n this 
litigation 1s whether or not claimant ' s back complaints which 
have developed subsequent to the injury are causally related to 
that injury thereby making claimant's injury one to the body as 
a whole rather than one to a scheduled member. 

Claimant asserted that he told or. Wirtz of back pain in 
late 1982 and Dr. Wirtz took x-rays at that time. Dr. Wirtz's 
letter of January 24, 1983 to claimant's counsel refers to 
claimant's back condition and such reference may very well 
conform with claimant's testimony as to when he first complained 
of his back in late 1982. He claimed not to have back pain when 
he was interviewed by an insurance company representative. He 
said Dr. Bashara's history of pain developing a year after his 
fall was incorrect. On March 17, .982 when claimant answered 
his interrogatories his only complaint was right knee pain. 
According to claimant his back complaints developed after his 
second surgery. 
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Claimant's spouse first became aware of claimant's back 
complaints after his last or third surgery. Claimant's co
employees did not remember his complaining of his back. 

Claimant's initial complaints were of his knee. By November 
of 1980 he was complaining of right hip pain. X-rays showed 
early degenerative arthritis. X-rays in February 1981 showed 
early osteophyte formation. 

Or. Wirtz, claimant's second treating physician, attributed 
claimant's back condition to degenerative disc disease and 
muscle strain. or. Blair, a reviewing physician, did not 
consider the degenerative changes in claimant's r1ght hip as 
being related to his fall of Karch 1980. 

or. Bashara is the sole physician to causally relate claimant's 
back trouble to h1s fall. Or. Bashara, who saw claimant for 
examination purposes, based his opinion on a history of claimant's 
developing symptoms of back pain and intermittent nu~bness and 
tingling of the lower back, both buttocks and thighs approximately 
a year after his fall. Even claimant himself said this history 
was not correct. or. Bashara seems to have assumed claimant 
fell inJuring his knee and twisting his back. Be did not note 
the preexisting arthritis or spurring in claimant 's knee reported 
by other physicians. However, Or. Bashara has additional 
records from various sources which he reviewed. Or. Bashara 
offers two theories as to the manner 1n which claimant's spinal 
stenosis could have been aggravated by his inJury; i.e., directly 
by the fall or by the inJury throwing off claimant's gait. 
Later Or. Bashara said: "The increased stress on the lower back 
is not from the limp but from the shortening of an extremity due 
to an injury.• 

Claimant broke a bone in the top of his right foot in 1972. 
Claimant has arthritis in his hip. 

On Kay 16, 1980 or. Roland noted claimant was •ambulatory 
without a gait .• No other reference is made to gait until or. Bashara 
notes a l1mping gait. Claimant did not test1fy to gait problems 
other than those he currently experiences. His wife testified that 
he walks •wobbly.• At another point Dr. Bashara expressed the 
opinion "that much of his back difficulties came on as a result 
of his inJury in Karch of 1980 and subsequent difficulties that 
he had w1th his knee with shortenLng of his leg.• A shortening 
of the leg was not documented. Although claimant clearly had 
hip complaints early on, or. Bashara specif,cally said that the 
increased stress on the lower back would come from a shortened 
extremity rather than from the hip. 

or. Bashara's h1story was inaccurate and somewhat inadequate. 
Some gaps were filled in. or. Bashara's testimony became 
inconsistent. The record viewed as a whole contains Just too 
many gaps. There was a substantial period of time before 
claimant made any back complaints . Overall, Or. Bashara'& 
opinion causally relating claimant's back problems to his inJury 
must be given lesser weight. Claimant's treating physician saw 
him less than two months before he was seen by Or. Bashara. 
Greater weight will be given to the treating physician's opinion 
in light of his greater familiarity with claimant's case. 

Claimant has been paid for a ten percent impairment to his 
lower extremity. Clearly, claimant has 1mpairment to that lower 
extremity from hls Karch 1980 inJury. or. Wirtz placed a 32 
percent impairment rating in his notes and then wrote a letter 
on the same day rat1ng claimant's impairment at ten percent 
seemingly solely based on the removal of the calcific body and 
ignoring loss of motion. The notes indicate claimant has 70° of 
retained motion resulting in a 28 percent impa1rment. or. wirtz 
may have attributed that loss of motion solely to degenerative 
arthritis, but he wrote that the "degenerative arthritis::!.!.! 
aggravated by his actitivies at work ." or. Bashara rated cla imant' s 
impairment of the right lower extremity at 20 percent based on 
the inJury with subsequent surgeries and post-traumatic_degenerative 
arthritis. Based on or. Wirtz's range of motion and using the 
AMA Guides Or. Bashara agreed with a 28 percent impairment 
rating. 

Although claimant's back complaints are not found to be 
causally related, claimant's lower extremity disab1lity seems to 
be greater than that paid to h1m thus far. He has had thr~e 
procedures to his knee. He has lost a considerable amount of 
motion. Claimant J ill be awarded an additional 18 percent 
permanent partial disability for his lower extremity. 

FINDINGS or FACT 

ffH£REfOR£, IT IS FOUND: 

Taat claimant is 64 years of age. 

That claimant has a ninth grade education. 

That claimant participated in the civ1lian conservation 
corps foe three years. 

That claimant has some experience as a true< driver and some 
as a janitor. 

That claiaant had long exper1nc~ with tire . ork servicing 
trucks. 

That claimant perfor ~ various duties for defendant employer 
including transpor~ing :re:ght, cleaning, running p,rts, servicing 
trucks and changing truck tlces. 

That claimant ha~ a cervical fusion in l97S. 

That claimant has high blood pre■sJre and elevat~d triglycerides 
and cholesterol •hicil have not resulted in tiae off wort. 

That on aarch 3, 1~80 Jnile at - ork claimant slipped on 
antifreeze an.-! experienced pain in tbe bac~ of his right knee. 

Tbat after Karch 3, 1,80 claiir.ant bad s - elllng in bi& knee. 

Tbat c!alaant had a second work incident on •arch 23, 1980. 

Tbat clai,unt .as released to - ork in Jone 1180. 

Tbat c!~l=~t developed right hip pai~. 

That claiaaot ia■ed - ork off and on and did aoae li9ht d.ty. 

That claimant currently complains of hurting in hts eight 
hip, leg and knee, occasional pain in his left hip, diff1culty 
in getting up and down and trouble walking distances. 

?hat claimant last saw a doctor on January 24, 1983. 

That claimant take two Extra Strength Tylenol at night. 

That claimant's activities have decreased. 

That cla1mant is overw~ight. 

That claimant retirP.d in 1981. 

That claimant draws social security and a union pension. 

That claimant broke a bone in his right foot 1n 1972. 

That claimant had preexiating degenerative arthritis in 
knee. 

the 

That claimant had a congenitally small lumbar spi~al conal. 

That cl aimant had preexisting spinal stenosis. 

That claimant has degenerative disc disease and degenerative 
articular facet disease. 

That claimant had an acthroscopy and removal of a loose 
calcific body on Karch 28, 1980 at which t1me there was evidence 
of early degenerative arthritis. 

That claimant had a second arthroscopy on February 5, 1981. 

That claimant had early oeteophyte formation In his right 
hip in February of 1981. 

That claimant had a third arthroscopy with a partial lateral 
and medial meniscectomy on Karch 23, 1982. 

That claimant must limit his walking, standing, pushing and 
pulling. 

That claimant has lost motion in his eight knee. 

CONCLUSIONS OP LAW 

THEREFOR£, IT IS CONCLUDED: 

That claimant has failed to establish by a preponderance of 
the evidence a causal relationship between his inJury of Karch 
24, 1980 and any d1sab1l1ty In his back. 

That claimant has establlahed by a preponderance of the 
evidence a causal conn~ction between his injury of ~arch 24, 
1980 and disability in his right lo~er extremity. 

That claimant has establ1shed a 28 percent permanent partial 
disability to h1a right lower extremity. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants pay unto claimant an additional thirty-nine 
and six-tenths (39.6) weeks of permanent partial disability at a 
rate of two hundred si x dollars and 69/100 dollars ($206.691 
with payments to comaience on January 5, 1984. 

That defendants pay amounts due and owi ng in a lump sum. 

That defendants pay interest pucauant to Iowa Code section 
85.30. 

That defendants pay costs pursuant to Industrial Comaissloner 
Ru le S00-4. 33. 

ThGt defendants file a final report when this a~ard is paid. 

Signed and filed this~ day of Karch, 1984. 

JUDITH AJl•I HIGGS 
DEPUTY INDUSTRIAL CC!OIISSIO•IER 
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BEFORE THE IOWA INOUS','RIAL COMMISSIONER 

iILLIAM FISHER, JR., 

Claimant, 

IS• 

File No. 447773 

D E C I S I O N 

0 N '[RST ASSEMBLY OF GOD CHURCB, 

Ecployer, 85.27 BENEFITS 

ind 

'HE HARTFORD INSURANCE GROUP, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

--------------

This is a proceeding brought by William Fisher, Jr., claimant, 
,gainst First Assembly of God Church, employer, and Hartford 
nsurance Group, insurance carrier, defendants, to recover 
dditional benefits under the Iowa Workmen's Compensation Act 
,nd more specifically under Iowa Code section 85.27 for an 
nJury arising out of and in the course of his employment on 
'eb,uary 9, 1976. It came on for hearing on March 29, 1984 at 
he offtce of the Iowa Industrtal Commissioner in Des Motnes, 
owa. It was considered fully submitted at that time. 

The industrial commissioner's file shows a first report of 
nJury received February 19, 1976. A memorandum of agreement 

,as received July 11, 1976. Payments to claimant are continuing. 

The record in this matter consists of the testimony of 
laimant and of edwin Hohler; claimant's exhibit 1, a letter 
com Harvin R. Hurd, M.D., dated December 29, 1982; defendants' 
xhibit 1, a prescription for a van from or. Hurd; defendants' 
·xh1bit 2, an estimate for building a ramp; defendants' exh1b1t 
, the video tape deposition of Robert Ray Jackson, Jr., H.O., 

•ith accompanying exhibits and a transcript. 

ISSUE 

The sole issue 1n this matter is claimant's entitlement to 
,enefits under Iowa Code section 85.27. 

STATE11ENT OP THe CASE 

Twenty-eight year old claimant, who has a GED, testified to 
•eing injured on February 9, 1976 and to being confined to a 
·heelchair since that date. He recalled his living arrangements 
ince his injury thusly: When he was discharged from the 
ospital, he lived with his fiance at her parents' home for 
bout a year and three months. Those persons assisted with his 
are. Be next resided with his brother and was aided by him for 
hree to four months. Re then lived for somewhat longer than 
wo years with another brother who helped him to reach a point 
here he could care for himself. In order to go to school he 
oved to Des Moines, lived in an apartment and had a homemaker 
elper and nurse who helped with his care. He had assistance 
rom his spouse for a year and a half. In December of 1983 they 
eparated, and he moved to a trailer ho~e where he is helped by 
1s mother and older brother. 

Claimant characterized his living conditions as poor because 
is home needs alterations. More specifically, he complained of 

ramp which he said was •very treacherous.• He is unable to 
egotiate it alone and must have help to get in and out. He 
eported that the bathroom needs modification to enable him to 
et in and out of the shower without assistance. At the present 
ime he has to be lifted in and out of the tub. Claimant 
eported that he is unable to vacuum or to clean his bathroom, 
ut he does cook "to a certain extent" exercising care to avoid 
urns. 

Because of a partial commutation, some of which was used to 
urchase furniture, he receives compensation payments three 
imes each month of $76.51. He 1s given $35.00 each wee k by his 
onservator for groceries, cigarettes and gas. The funds 
etained by the conservator are used to pay insurance on his van 
nd to perform ma1ntenance. He indicated he is not eligible for 
ocial security, supplemental security income or benefits under 
itle 19. Since approximately June of 1977 he has had a con
ervator. He agreed that his problem is that his chec k is not 
>rge enough. 

Claimant testified to acquiring the "very well equipped van• 
~ March of 1977. Its special equipment includes electric 
indows, a CB, an electric side door, a lift and a drop floor 
nich enables him to drive in his wheelchair. Claimant has had 
ive acctdents wtth the van. Be asserted that he has had 
aintenance problems. Because of repairs done by a former 
~ploye, who made no charge for labor wtth claimant providing 
~e parts, the engine and transmission are now dependable. The 
:xly, however, remains in poor shape. He feels the hand control 

not in good order. He must have someone travel with him to 
pen the door as his electric door opener no longer functions. 
•ither can he operate the lift which has both wiring and engine 
roblems without help. Claimant doubted if the air conditioner 
11ch he said was necessary to keep him from having convulsions 
l hot weather could be repaired. During the time claimant was 

'1rolled ln Area 11, his van sat and he used paratransit. He 
1s unable to go anywhere on weekends or evenings. Claimant 
' knowledged that his van means a lot. He declared that >t 
>uld be in better condition if he had funds to care for it 
·operly. The van now has over 300,000 miles. He contended 

·,at his van usage has lessened because he can no longer afford 
> drtve. Re stated that he has had the van appraised at an 
•to dealership by someone hav1ng knowledge of the special 
1uipment. The value was under $1,000. 

Claimant traded his van for a car which he• pt for five 

weeks. When he found he had trouble getting in and out and a 
problem getting his chair in the back seat, he got his van back. 

In addition to providing the van, the insurance carrier has 
paid claimant ' s rent, utilities and phone bill. Claimant 
indicated he would be unable to continue his present living 
arrangements were it not for those payments by the insurance 
carrier. As a result of some high bills, the carrier has placed 
a restriction on claimant's calls. He professed to needing the 
phone to summon assistance and to make calls re~arding his 
treatment. Claimant told that his mother supplies him with 
groceries and clothing. 

In addition to vitamins, claimant takes 5 mg. of Valium four 
times a day and oalmane as needed for sleep. 

Claimant has both an electric wheelchair and a push chair. 
The push chair gives him trouble on ramps. He attributed _his 
difficulty to lack of strength in his hands. In his op1n1on_ 
maintenance is needed three or four times a year to keep chair 
tires, belts, batteries and upholstery 1n good repatr. Claimant 
also has been provided with braces which allow him to use 
crutches for mobility. Bis use of crutches has been limited by 
the development of pressure sores on his feet. 

Claimant recalled spending six months in an Area 11 program 
before starting a course in auto repair which he did not complete. 
He 1ndi.cated that he has attempted to get a job, but that he has 
been unable to do so and has not worked since his injury. 

Claimant remembered that at the time of his injury at age 19 
he had five cars and two motorcycles. Be had done work as a 
mechanic and fixed up and sold cars. 

Edwin Hohler, claims supervisor for the insurance carrier, 
testified that he has supervised claimant's file since the date 
of injury. Subsequent to that time a memorandum of agreement 
was filed. Up until shortly before the hearing, clatmant had 
been paid $35,449.94 in weekly benefits and in excess of $165~000 
in medical expenses with monthly medical expenses for the 
preceding year exceeding $200. 

He recalled that Dr. Hurd had prescribed the van for claimant. 
Claimant's desires were discussed with him and a van was purchased 
for around $11,000 with $3,700 of that amount attributable to 
special items. He said that the insurance company was not 
involved when claimant traded the van for a car, but that the 
commutation had a part in getting the van back. 

A waterbed and air conditioner recommended by Dr. Hurd also 
were purchased by the carrier. To allow claimant to live 
independently, his rent of $275, utilities averaging $115, water 
averaging $7.48, garbage averaging $3.38 and phone bills averaging 
$39.14 have been paid. Because of large phone bills a monthly 
limitation of $68 has been placed on claimant's calls. 

According to Mohler, claimant first asked for a ramp and 
provided an estimate in January. Re did not feel the presentation 
made by claimant was reasonable as it appeared to be a deck. He 
was in the process of checking with various companies to see 
what sort of ramps are available. 

A van equipped for a quadriplegic including an electric lift 
was prescribed for claimant by Marvin M. Hurd, M.D., on June 8, 
1976. 

A letter from Rick Harry, rehabilitation counselor, and 
~alter Verduyn, M.D., attending physician, dated December l, 
1976 points out the importance of •an adequate means of trans
portation• to allow claimant to pursue vocational training and 
daily necessities. As equipment for the van they proposed a 
hydraulic or electric lifting device, a lock down system to 
stabilize claimant's wheelchair, an extended roof, a lowered 
smooth floor, an extended steering wheel, special seat belts, a 
removable driver's seat, air conditioning, power steering, power 
be akes <'nd a CB. 

The letter proposed for claimant's home an outside ramp with 
a non-slip surface, a heating element, a railing and a wheel
chair shower perhaps of the preconstructed type. Delp with 
heavy housekeeping also was advised. 

In a letter dated December 29, 1982 Dr. Hurd wrote the 
claimant would be best managed in an accessible home with a ramp 
with a heating element, a non-slip surface and a railing; 
doorways to accommodate a wheelchair; a wheelchair shower; and 
air conditioning. Dr. Hurd believed that gas, electricity, 
w3ter and a phone should be provided. 

The doctor advised a van with an extended roof, extended 
steering wheel, special seat belts, power steering, power 
brakes, air condittonin9 , a CB and a lift. He felt a garage 
attached to the house would be necessary as well. 

Dr. Hurd proposed periodic hospitalization and recognized 
claimant's continuin3 need for medical supplies and medications. 

Robert Ray Jackson, Jr., M.D., former medical director at 
Craig Hospital which focuses its primary attention on spinal 
cord inJuries and brain trauma, testified to familiarity with 
C-7 quadriplegia. In preparation for his testimony he had 
reviewed a large number of records. He had not, however, 
examined claimant. 

or. Jackson generally described the C-7 quadriplegic: 

Those of us in the field of rehab such as Dr. 
Verduyn and or. Hurd talk of levels of injury. We 
talk neurological level, not bony level. One can 
have several segments of difference between the 
bony injury and the neurologic deficit. We are 
talking a c-7 quad. We are talking a gentleman 
such as Hr. Pisher who has good shoulders, elbow 
extension that ranges all the way from fair to 
normal on a grading system that goes from zero to 
normal, five grades. We are talking an individual 
who has wrist extensors, should be normal, who 
probably has functional grade but not normal 
strength wrist flexors, maybe, maybe not fingers. 
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Generally the fingers, if present, are not a 
functional grade. (Jackson dep., p. 13 11. 10-23) 

As t o whether someone with a C-7 injury would be capable of 
independent living he said: 

some are, yes. It takes a lot of work. It takes 
great drive. Host C-7's choose manual chairs 
unless there is a lot of distance to be covered at 
home or at work or at school, at which point I have 
no hes i tation to provide a power chair. I know not 
the reason power was chosen for Hr. Fisher, but I 
have no quarrel with that. (Jackson dep., p. 15 11. 
4-13) 

He discussed medical needs: 

First, because of the exposure that people with 
cord injuries have for skin, respiratory and most 
particularly urinary tract problems, I want annual 
review, .... 

As part and parcel, as I have already mentioned, 
equipment review because that is the greatest 
protection we have against skin breakdown in this 
population which has no sensation on the pressure 
points so that we can pick up minor equipment 
problems and correct them at the annual review. 
That's, l think, imperative in this population. 

These folks need modest amounts of medication. 
I noticed in review of these files that as of the 
last stuff listed, this gentleman was on Vitamin C, 
which is frequently prescribed to assist In keeping 
the urine acid--which helps prevent stone formation. 
Re was using Dulcolax suppositories to help with 
bowel evacuation. Be was using Colace as a stool 
softener, which is generally desired. Then he wa~ 
on Valium twice daily. 

Now, I didn't see where this guy had major 
spasticity. I would hope in the course of time, as 
the last of these reports that had been reviewed, 
because Valium is an addictive drug. (Jackson dep., 
p. 16 11. 3-5 and 12-25; p. 17 11. 1-6) 

He continued: 

I don ' t know exactly how much of this sort of stuff 
Hr. Fisher needs or uses at the present time, out 
ass1stive devices. As a C-7, he probably would not 
use any hand splinting, but he might well 1f he 
were going to be independent. For example, as 
Craig indicated, he might well be emplacing his own 
suppository or additional stimulation of the 
sphincter. He might need that kind of equipment 
depending upon the strength in his hands. He may 
need reachers and pinchers and graspers , In other 
wocds. smaller but still vecy usoful assistive 
devices for his motor vehicle. 

He will certainly require, assuming he uses a 
van-- So many of these people do even though they 
can get in and out of ordinary cars--he would need 
a lift and he would need wheelchair tie-downs. He 
would need hand controls. He would need reposi
tioning of the dimmer s witch, sometimes alterations 
in the ignition key, et cetera. These are pretty 
standard revisions. Any agency with experience 
that does van modifications could outfit any of our 
folks wi th what they need. The van is the vehicle 
of choice In this day ,nd time. (Jackson dep., p. 
18 l. 25; p. 19 ll. 1-22) 

He also recommended: 

I prefer to use a platform lift, the ~heelevator, 
the Chainy, R.J. There are a whole bunch of good 
ones. All of these devices, while they're electri
cally powered, can be lowered by gravity or manually. 
Now, the reason I suggest those for the mobile home 
rather than grade ramp system is that when you ' re 
dealing with the height of the floor level, most of 
these places, ls that takes a heck of a lot of 
ramping and many feet of ramping. So I've had 
better luck using these lifts with the sJfety 
feature of self-lowering if need be, if there is a 
power failure or whatever. You don't ;et Into all 
the problems with ice and snow and that sort of 
thing. (Jackson dep., p. 23 ll. 12-24) 

He later suggested: 

For an indlvidual who ls going to be, as virtually 
without exception, in my experience, able to be 
multiple hours a day alone, as C-7 quads are, then 
the doorways are going to have to accommodate his 
wheels. There are on the market for e xample, if he 
chooses a mobile home-- Modular homes of Callfornia, 
for example, Coast Homes, a place out of Georgia, 
build wheelchair accessible units. 8ut it ' s easy 
to alter these things unless you go out and buy a 
hopeless de~ign, as some people do. so generally, 
modification of the door width, especially into the 
bathroom. 80th in fixed houses and 1n mobile 
homes, bathroom doors tend to be quite narrow. I 
want our guy to be able to get Into the bathroom to 
empty his leg bag, for example, which even higher 
level quads can do inde~endently these days. so 
those are the main th1ngs we need in the house. 

If he is skilled at transfers, then I would want 
a shower seat or a tub seat, depending on his 
choice of how he is going to bathe. If he chooses 
shower, then I want a thermostatically--in fact, ln 
both tub and shower, thermostatically controlled 
water valve and a hand held. This can be adapted 
even for the high quads to have a cuff slip on a 
showerhead. Those will generally take care of lt. 

Re believed a window air conditioning unit to be a good invest-

ment because it could be moved with the person. 

The doctor anticipated a van wo uld cost between $20,000 and 
$22,000. He said that equipment for such a van would be trans
ferable. A power assisted and a manual wheelchair both were 
recommended for claimant. Maintenance costs for the chair Jere 
estimated at $200 to $400 a year with replacement of the prlmar~· 
chair every four to f i ve years. Be expected a chain drive lift 
to be good for a very long time. As to who should provide 
maintenance he said: 

The van and its adaptations, in my experlence--and 
I cannot speak for you or your cl i ent. In my 
experience, the individual provides the operating 
stuff , replacement of tires, keeping up the oil, 
gasoline; but since we are going to alter this van 
with a mechanical or hydraulic lift, that, I 
cons1der part of the medical need after this kind 
of injury The hand control is the same thing. 
(Jackson dep., p. 40 ll. 9-16) 

Dr. Jackson said that he has not e xperienced phone bills 
charged as medical expenses. Re thought claimant should h•ve a 
panic button for his phone. Although he had seen rent supplement 
he had not seen payments for full rent and utilities. It was 
the doctor's opin1on that some 1ncome supplements serve to 
create dependence. Be testified: 

I would choose to have for ~rs. Fisher a couple of 
hours, mornings, and a couple of hours evenings to 
get him up, get him town time so that she can have 
some t1me to herself; or if he and she choose that 
they continue with what they have been doing, then 
I would like to see somebody in for a couple or 
three hours a day so that Mrs. Fisher can carry on 
with her life, go out with her lady friends, go to 
a movie, whatever. (Jackson dep., p. 28 ll. 5-18) 

Dr. Jackson was questioned: 

Q. They indicate that a person, such as Mr. Fisher, 
is subject to depression and that mobility and 
being able to participate in activities and that 
kind of thing are important. would you agree with 
that? 

A. Yes. 

Q. So it would be important for him to be able to 
transport himself from one place to another to 
participate in activities? 

A. I don't know if the word important is the 
operating word, but h1ghly desirable, yes, sir. 
Where I can, I always want these folks to be mobile. 

Q. Does that ,ssist, then, in their mental and 
physical health generally? 

A. It seems to be important to help the individual 
reenter social activitly and get himself comfortable 
w1th his altered body image and get on with the 
business of living and working. 

Q. I would like you to relate that, if you would, 
please, to his mental well-being as well as his 
physical well-being. Is that something that is 
important to him? 

A. Mobility is important to most, 1n fact, if not 
all young people. I am sure you can remember, sir, 
the thrill of getting your license and then that 
first set of wheels, how important that was to you. 

Q. so if I understand what you are saying, Doctor, 
is that transportation and being able to function 
as close as they can to quote normal, able persons 
is important to their mental and physical well-being? 

A. It's important to me that they be mob1le if 
possible, yes, sa. (Jackson dep., p. JJ 11. 18-25; 
p. 34 11. 1-24 ) 

APPLICABLE LAW AND ANALYSIS 

At the outset this deputy 1ndustrial commissioner must 
compliment the defendants on the handling of this claim. 
overall, they have done a very good job of meeting claimant's 
needs. It is apparent that claimant will have continuing 
requirements, and the parties seek guidance and direction in 
defining their accountabilities. 

An employer's responsibility for furnishing medical care and 
services is found in Iowa Code section 85.27 which at the time 
of claimant's inJury provided: 

The employer, with not i ce or knowledge of injury, 
shall furnish reasonable surgical, medical, osteopathic, 
chiropractic, podiatrial, physical rehabilitation, 
nursing, ambulance and hospital services and 
supplies therefor . The employer shall also furnish 
reasonable and necessary crutches, artificial 
members and appliances but shall not be required to 
furnish more than one permanent prosthetic device. 

Charges believed to be excessive or unnecessary 
may be referred to the Industrial commissioner for 
determination, and the commissioner may, in connection 
therewith, utilize the procedures provided in 
scct1ons 86.38 and 86.39. 

Overall, section 85.27 has been Interpreted by agency 
decisions as requiring the employer to furnish those things 
which are reasonably necessary to treat an inJured employee's 
compen3able lnJury . See gene rally ~Immerman v . L.L. Pelling co. 
II Iowa Industrial Commissioner ~ort 462 (App . Dec. 1982); 

Shillii:!'l v. Hartin K. Eby Construction Co., II Iowa Industrial 
Reports 350 (App. Dec. 1981). 
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Or. Hurd proposed periodic hospltallzation and Dr. Jackson 

suggested an annual medical review. It seems plain that such a 
review 1~ contemplated by the statute. Equally obvious would be 
prescribed drugs, vitamins and assistive devices described by Dr. 
Jackson and referred to by or. Hurd. 

A telephone with a panic button for arranging medical care 
and for summoning assistance will be ordered. Claimant's phone 
bills have been a source ot contention in the past. Claimant 
has been given a $68.00 limit on his monthly bills. The undersigned 
finds that to be overly generous. Defendants are to pay the 
basic monthly char~e and long distance charges for calls to 
claimant's physician or to members of his immediate family--father, 
mother, brothers and sisters. At the current rates, a maximum 
of $50.00 per month will be imposed. 

Independence for the disabled person is important. Claimant's 
Inability to obta1n employment and his reliance on h1s workers' 
compensation for all his financial needs make it difficult for 
him to assert much to independence. 

His van has given him some degree of independence. Very 
early on claimant's doctors pointed to the necessity for adequate 
transportation and a van actually was prescribed. or. Jackson 
agreed *th~t a person, ouch as Mr. Fisher, is subject to depression 
and that ~obility and being able to participate in activities 
and that kind of thing are important.• Re stated •r always want 
these folks to be mobile.• Claimant is not 1n a location which 
allows for his use of public transportation. He does not live 
with a family member who can assist with his transportation 
needs. Prov1d1ng him with transportation will be found tc be 
necessHy. 

or. Jackson indicated that van 1s the vehic le o f ·ho. cc The 
phys1clans who have worked with claimant have provided a 11st of 
those modifications they find valuable. Or. Jackson explained 
that routine maintenance matters normally are not covered by the 
insurance carrier. Maintenance on such devices as the hand 
control, however, 1s included. Of particular importance at the 
time of hear1ng were the malfunctioning of claimant's electric 
door opener and his lift. Maintenance of these items is the 
responsibility of defendants and should be handled so that 
claimant ,sable to travel without assistance. 

Mobility within his home and access to that home are also 
necessities. Claimant apparently is unable to leave hls home 
wtthout help. Either a ramp or a lift should be granted to 
clal~ant. He needs a wheelchair and a backup for moving from 
place to place. Again, routlne annual maintenance shou~d be 
undertaken by defendants. Avoidance of pressure sores 1s 
Important to claimant's medical condition. 

Adequate skin care necessitates provision of a means by 
whlch claimant can bathe alone and of air conditioning for his 
home. Air cond,tioning is required to avoid overheating because 
of damage to claimant's parasympathetic nervous system. A 
portable unit was suggested by Or. Jackson. 

In addition to cleanliness of claimant's person, cleanliness 
of his environment is desirable. Claimant testified of some 
difficulty with performing certain household tasks. or. Jackson 
proposed rather P.xtensive household help even when claimant had 
a spous~ to handle the housework and to aid him. Part of the 
rP.ason for the extended hours was to permit claimant's spouse 
some tlme for herself. As clalmant and his wife h~ve separated 
the large number of hours seems inappropriate. As a portion of 
the reason for outside assistance no longer exists, defendants 
are to offer claimant help on an as-needed-basis with a maximum 
of five hours weekly. This time allowance is more in keeplng 
with that recommended by Barry and Dr. Verduyn. 

The most difficult decision to be made herein is whether or 
not defendants are responsible foe payment o f claimant's rent 
and utilities. Defendants have been paying those expenses. The 
undersigned does not believe those payments are binding in any 
way. However, she believes that under the particular circumstances 
here presented, defendants' instincts in commencing those 
payments were correct. As it was discussed above, claimant's 
independence as a disabled p,!rson is of particular importance. 
His achievement of some degree of indpendence results in his 
having an extraordinary dependence on defendants for financial 
matters. 

Although Harry and or. Verduyn were talking primarily of 
claimant's need for a van, the opinion expressed in a letter of 
oece~ber 1, 1976 seems to apply to other areas of his life as 
well. They wrote: 

We have found that an 1ndlvidual who is disabled 
through an accident many times becomes depressed 
s,nce he ls limited in what activit,es he can 
participate ln. Much of this depression can be 
averted if adequate steps are taken initially to 
place the 1nd1vldual back into an acc~ptable llfe 
situation. It has, unfortunately, been our observation 
that such depresslons can result in medical setbacks 
such as the occurrence of decubitus ulcers which 
can oasily cost in the neighborhood of $6,000 to 
$7,000 for s~1n repair per ulcer. It 1s for thls 
relson that we encourage our patients to become 
highly involved with both wor~ and leisur~ time 
activities In an atte•pt to build self esteem which 
1a the toy to avoiding medical co■pl1cat1ons. To 
reach this high level of function 1n these activities, 
It 1s imperative that adequate transportation be 
available. 

Dr. Hurd'a letter of December 29, 1982 again vhlle dealing 
pri■arlly with the van ls worthy of consideration in other 
r•~•rds, The doctor wrote: 

The ■ed1cal noce■a1ty fore van Includes proper 
■ob1lity to transport him to and fro■ aed1cal 
assistance as needed and equally l ■portant alloving 
hla so■e psychosocial interchange and lnvolve■ent 
in l,fe outside his ho■e, as an isolated llving 
situation without social interchange can lead to a 
■ isniflcant discourage■ent and depression even to 
the point of interference with proper sleeping 
patterns, appetite loss with resultant• tabol1c 
labalances and lnsufflciency vhlch ultlaately could 
result ln severe s~ln probleas based on nutrltlonal 

status and weight loss with occurrence of decubitus 
ulcers or GI disturbances with gastric or duodenal 
ulcers, etc. A van can accommodate a quadriplegic 
such as Bill to permit him to be involved psychosocially 
and feeling that he is a useful integrated individual 
with adequate interpersonal Involvements and 
appropriate self-esteem. 

Ultimately, the doctor concluded: 

In essence, I have been very pleased with Bill 
Fisher's responsibility in looking after his 
personal medical needs in the past and feel pleased 
that he has been able to live outside an institutional 
setting for nearly seven years now and feel that 
proJections for continued independent living, that 
is, outside the nurslng home or institutional 
setting look very good at this point warranting the 
medical support as noted above for his continued 
management. 

or. Jackson was unaware of situations ln which full payment 
of rent and utilities was made, but he was not aware that 
workers' compensation 1s claimant's only financial resource. 

After being asked to assume a number of factors 1n claimant's 
situation he said that he •would have to choose that we seek 
some form of help within the form of rent subsidies which are 
available through public programs, if need be, this sort of 
thing to make living away from an institution continue to be 
practical.• 

Although claimant's physical disability is an obvious one, 
avoidance of further disability due to depression cannot be 
overlooked. or. Jackson testified that it "takes a lot of work* 
and •great drive• for a person with a C-7 injury to live inde
pendently. Claimant has achieved an independent existence. 
Both Ors. Jackson and Hurd recognized that keeping claimant from 
an institutional setting is important. Without defendants' 
helping to provide a home for him, claimant might be plac~d lh a 
county home. Such a placement could affect his mental atc1tude 
and, thereby, based on the opinions of the e xperts, his physical 
well-being. Should claimant's medical condition deteriorate to 
the point that he would need either hospital oc nursing home 
care, defendants' expenses would be considerably greater. 
Overall, payment for rent and utilities seems to be in the best 
interest of the parties. 

This deputy commissioner ~ould encourage the parties to 
continue to work for an alternative living arrangement for 
claimant. Defendants' counsel had some excellent ideas at the 
time of hearing regarding claimant's living situation. The 
possibility of some sort of subsidized housing should be ex
plored. Of course, it must always be kept in mind that whatever 
housing is provided to claimant must have the access1b1l1ty 
required by his disability. Should claimant go back to living 
with his spouse or remarry or enter Into another arrangement a 
reevaluation of the order as to rent and utilities might be 
necessary. 

Defendants are being asked to provide a number of maintenance 
items. Claimant ls reminded that he has a responsibility not to 
abuse those special items provided for him. 

Defendants have requested specific dollar amounts on such 
expenses as rent and utilities. Assigning specific values 1s 
Just too difficult in the changing economy. However, the 
parties 1n this case appear to be cooperating and to be con
ducting themselves in a reasonable manner. The rent and utility 
payments currently made by defendants seem slightly high, but 
within the range of reasonable. The parties are encouraged to 
keep working together as they have in the past. 

In like manner no specific time frame ls being set for 
replacement of the van or wheelchair. Dr. Jackson's testimony 
indicates the life expectancy of these items can vary. Again, 
the parties are urged to be reasonable and to cooperat~. 

Should a specific dispute develop in regard to any item 
ordered, that contest will hove to be brought to the agency. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

That claimant is twenty-eight (28) years of age. 

That claimant has a GED. 

That c laimant was inJured as he worked for defendant employer on February 9, 1976. 

That c laimant has been confined primarily to a wheelchair 
since his injury. 

That c laimant 1s a C7 quadriplegic. 

That vhen claimant llved in Des ~01nes vhlle he vas attending 
school he had a homemaker helper and a nurse. 

That c laimant has not been able to find work. 

That claimant presently is living alone in a tra1ler home. 

That ther~ are certain household chcres which claimant is 
unable to do by himself. 

That claimant has help with his household tasks from his 
mother and older brother. 

That claimant has thirty-five dollars ($J5.00) each week for 
groceries, c igarettes and gas. 

That claimant has a conservator. 

That clai■ant's conservator retains funds for aaintenance 
and inaurance on claimant's van. 

That clai■ant has no source of funds other than his vor~ers' 
coapen■ation. 

That claiaant's &Other provldea hia vith groceriea and clothes. 
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That claimant has a van which was purchased by the defendants 
in 1977 and has in e xcess of 300,000 miles. 

That claimant's rent, utilities and phone bill have been 
paid by defendants. 

That the defendants have provided claimant with braces and 
both a push and a power wheelchair. 

That claimant has been supplied by the defendants with a 
waterbed and air conditioning unit. 

That claimant needs a ramp or a lift for access to his 
mobile home. 

That claimant needs mod1fication of his bathroom to enable 
h1m to bathe alone. 

That claimant needs a phone to summon assistance and to make 
arrangements for his treatment. 

That claimant needs a van with hand controls, a lifting 
device, a lockdown system, an extended roof, a lowered floor, an 
extended steering wheel, spec1al seat belts, a removable driver's 
seat, air conditioning, power steering and brakes and a CB. 

That claimant needs a wheelchair and a backup. 

That claimant needs some medication. 

That claimant needs an annual examination. 

That claimant may need devices for assistance from time to 
time. 

That claimant needs air conditioning. 

CONCLUSIONS OP LAW 

TBERePORE, IT IS CONCLUDED: 

That c laimant has shown entitlement to various items under 
Iowa Code section 85.27. 

ORDeR 

THEREFORE, IT IS ORDERED 

That the following items are necessary for the handl1ng of 
claimant's compensable injury: 

An annual medical rev1ew with particular attention to the 
ucinary tr act. 

Prescription drugs and vitamins as ordered by cla1mant 's 
physicians. 

Assistive devices as suggested by claimant's physicians. 

A van with hand controls, a lifting device, a tie down 
system, an extended roof, lowered floor, an ex tended steering 
wheel, special seat belts, removable driver ' s seat, air con
ditioning, power steering and brakes and a CB. 

Maintenance on the special van modifications. 

e1ther a wheelchair shower or other device to enable claimant 
to bathe independently. 

Housekeeping ~ssistance for a maximum of five (5) hours each 
week. 

A telephone with a panic button and with long distance 
charges for calls to his doctors and to his i111111ediate family 
with a monthly maximum of SS0.00. 

A portable air conditioning unit. 

A wheelchair and backup. 

Annual maintenance of wheelchairs. 

Monthly rent and utilities. 

A lift or ramp for access to his home. 

That defendants pay costs pursuant to Industrial Commissioner 
Rule 500-4 .33. 'IJ 

Signed and filed this _{_l_ day of Hay, 1984 . 

JUDITH ANN HIGGS 
DePUTY INDUSTRIAL COMMISSIONER 

eePORe TBe IOWA INDUSTRIAL COHH ISSIONeR 

ERNEST FLORES, 

Claimant, 

vs. 

ll. J. HEINZ CO. , 

Employer, 

and 

Pile No. 722203 

APPEAL 

D E C I S I O ti 

LIBERTY MUTUAL INSURANCE CO., 

Insurance Carrier, 
Defendants. 

Defendants appeal from an arbitration decision in wh ich 
claimant was awarded temporary total disability benefits as a 
result of an injury received July 10, 1981. The record on 
appeal cons1sts of the transcript of the arbitration proceedings 
together with claimant's exhibits l through 7 and defendants' 
exh1bits A through F; and the written briefs and arguments of 
the parties. 

ISSUE 

Whether or not there is a causal relationship between 
claimant 's injury of July 10, 1981 and the present disab1l1ty to 
his neck. 

REVIEW OP TBE EVIDENCE 

The rec1tation of the stipulations in the Introduction and 
evidence in the Statement of the Case in the Arbitration Decision 
are suff1cient and adopted with the following modifications: 

Typographical errors on page one, paragraph three, line five 
should be changed from "November l, 1981" to November 2, 198I" 
and page four, fifth full paragraph, line one from "November 2, 
198!" to "November 2, 1981"· 

APPLICABLE LAW ANO ANALYSIS 

The appl1cable law and analysis of the arbitration decision 
is adopted herein. Although defendant appellants present many 
hypotheses as to why the deputy could have concluded the claimant 
had failed to prove a causal relationship between his July 10, 
1981 injury and his d1sability evidenced after November 1, 1982 
the deputy accepted the version of the claimant and concluded 
the disability was causally related to the injury. The evidence 
1s suffic1ently convincing to support the findings and conclusions 
of the deputy and the proposed arbitration dccieion should be 
affirmed, 

WHEREPORE, the deputy's decis1on filed September 28, 1983 is 
affirmed. 

FI NDINGS OF FACT 

IT IS FOUND: 

That claimant is a fifty (SO) year old married father of 
four ( 4 ) children. 

That claimant has a GEO and some college. 

That claimant has served 1n the m1litary. 

That claimant has training as a pipefitter and as an electriciar 

That claimant received an injury when he hit h1s hard hat on 
a beam as he was install1ng water and steam lines at defendant 
employer's plant on July 10, 1981. 

That claimant saw Dr. Catalona who x-rayed him. 

That claimant was scheduled for surgery in 1983, but none 
was performed because claimant had a heart at t ack. 

That claimant had a heart attack prior to this most recent 
one~ 

That claimant continues to take medication for his heart and 
high blood pressure. 

That claimant has been manipulated by a chiropractor since 
March of 1977. 

That x-rays taken by the chiropractor in April 1977 showed 
misalignment at the fourth lumbar, fourth and fifth dorsals 
(thoracic) and at the flrst and second cervicals. 

That claimant had complaints relating to all areas of his 
spine beginning at least in 1977. 

That claimant had neck and upper dorsal pain relating to 
lifting an air compressor in Hay of 1977. 

That claimant slipped on oil and 1njured his low back in 
Harch of 1982. 

That claimant's last work for defendant employer was November 
1, 1982. 

That claimant 1s a credible witness. 

That claimant became disabled as a result of h1s July 10, 
1981 injury commencing November 2, 1982. 

CONCLUSIONS OP LAW ,,. 
THEREFORE, it is concluded: 

That claimant has established entitlement to temporary total 
disability from November 2, 1982 until the date of his heart 
attack, 

-

It 
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That claimant will again be entitled to temporary total 
disability when his heart problems resolve and he is able to 
have surgery. 

That claimant will not be awarded additional benefits 
pursuant to Iowa Code section 86.13. 

That claimant's rate of compensation is two hundred twenty-one 
and 77/100 dollars ($221.77) per week. 

ORDER 

THEREFORE, it 1s ordered: 

That defendants pay unto claimant weekly compensation 
benefits from November 2, 1982 until the date of his heart 
attack at the rate cf two hundred twenty-one and 77/100 dollars 
($221.77). 

That defendants pay unto claimant the following charges: 

Muscatine General Hospital 
Medical Services 

$168 
$ 25 

That defendants pay interest pursuant to Iowa Code section 
85.30. 

That defendants pay costs according to Industrial Commissioner 
Rule 500-4.33 including one hundred fifty dollars ($150) for the 
charge for the deposition of Dr. Clark. 

That defendants file a first report of lnJury. 

Signed and filed this 26th day of January, 1984. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JOHN W. FONTENOT, 

Claimant, 

vs. 

INSULATION SERVICES, INC., 

Employer, 

File No. 636107 

A P P E A L 

D E C I S I O N 

and 

EMPLOYER'S CASUALTY COMPANY, 

Insurance Carrier, 
Defendants. 

By order of the industrial commissioner filed November 15, 
1983 the undersigned deputy industrial commissioner has been 
appointed under the provisions of S86.3, Code of Iowa, to issue 
the final agency decision on appeal in this matter. Defendants 
appeal and claimant cross-appeals from a review-reopening 
decision of September 16, 1983. 

The record consists of the transcript; claimant's exhibits l 
through 10; and defendants' exhibits A through G, all of which 
evidence was considered in reaching this final agency decision. 

The result will be the same as that reached by the review
reopening decision. 

ISSUES 

The review-reopening decision awarded claimant 50 percent 
permanent partial disability for industrial purposes, of which 
20 percent had already been paid voluntarily by defendants. 

Defendants state the issues thus: 

I. Whether the proposed review-reopening decision 
of the Deputy Industrial Commissioner is supported 
by substantial evidence in the record made before 
the agency when viewed as a whole so as to allow an 
avard of SO percent industrial disability as the 
result of the work related injury at issue. 

II. Claimant failed to carry his burden of proof 
by a preponderance of the evidence that the injury 
of March 26, 1980, 1s causally related to the 
disability upon which he now bases his claim. A 
possiblity is insufficient; a probability is 
necessary. · 

III. The question of causal connection and the 
nature and extent of physical impairment is es
sentially vithin the domain of expert testimony. 

IV. The claimant is not entitled to recover for 
the results of a preexisting inJury or disease. If 
any injury is sustained in the course of claimant's 
employment vhich lights up or aggravates such 
condition, he may recover only to the exte,,t of the 
aggravation. 

Claimant states the issues on cross-appeal thus: " l . The 
Industrial Commissioner, on defendants' appeal, could increase 
the award in favor of the non-appealing claimant. 2. Did the 
Deputy Industrial Commissioner err in limiting claimant's 
industrial disability t o f i fty per cent or the body as a whole?" 

STATEMENT OP THE CASE 

The recitation of the evidence in the review-reopening 
decision is sufficient and under the circumstances adopted and 
will not again be set out herein. Some additional facts which 
were brought up in the cross-appeal will be discussed in the 
analysis. 

APPLICABLE LAW 

Claimant must show that his health impairment was probably 
caused by his work; possible cause is not sufficient. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955); Ford v. Goode, 240 Iowa 1219, 38 N.W.2d 158 (1949); 
Almquist v. Shenandoah Nurseries, Inc., 218 Iowa 724 , 254 N.W. 
35 (1934). 

Matters of causal relationship are essentially within the 
realm of e xpert testimony. Bradshaw v. Iowa Methodist Hospital, 
251 Iowa 375, 101 N.W.2d 167 (1960). "The incident or activity 
need not be the sole proximate cause, if the injury is directly 
traceable to it.• Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 
296 297 (1974); Langford v. Kellar Excavating, Grading, Inc., 
191 N.W.2d 667 (Iowa 1971). "A cause is proximate if it is a 
substantial factor in bringing about the result.• Blacksmith 
v. All-American, Inc., 290 N.W.2d 348, 354 (Iowa 1980). 

With respect to a prior condition which was aggravated by a 
job injury, the Iowa Supreme Court discussed the matter 1n 
Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 37 4-375, 
ll2 N.W.2d 299 (1961): 

The fact plaintiff had some blackouts in 1956 and 
1957 or had been inJured or diseased before he was 
re-employed 1n October 1957 is not a defense. If 
his condition was aggravated, accelerated, worsened 
or "lighted up• by the inJury of July 2, 1958, so 
it resulted in the disability found to exist, 
plaintiff was entitled to recover therefor. Of 
course he was not entitled to compensation for the 
results of a pre-existing injury or disease. 
Rose v. John Deere Ottumwa Works, 247 Iowa 900, 
908, 76 N.W.2d 756, 760, 761, and citations; 
Ziegler v. U. S. Gypsum Co., supra, 252 Iowa 613, 
620, 106 N.W.2d 591, 595, 596, and citations. 

See also 100 C. J. s., Workmen's Compensation, 
section 555(17)a, which states: •causal connection 
is established when it is shown that an employee 
has received a compensable injury which materially 
aggravates or accelerates a pre-existing latent 
disease which becomes a direct and immediate cause 
of his disability or death. " 

Industrial disability includes considerations of functional 
impairment, age, education, qualif i cations, experience and 
claimant's inability, because of the injury, to engage in 
employment for which he is fitted. Olson v. Goodyear Service Stores, 
255 Iowa 1112, 125 N.W.2d 251 (1963); Hartin v. Skell¥ 011 Co., 
252 Iowa 128, 106 N.W.2d 95 (1960). See also Blacksmith, 290 N.W.2d 
348 and Mcspadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 
1980) . 

ANALYSIS 

The second, third and fourth issues recited by defendants 
are taken to raise one general issue, that of causal relationship. 
The case can be stated thus: Claimant had prior back injuries 
and probably had a herniated disc before the work injury; 
nevertheless, he was able to continue working. The question 
then becomes the extent to which the work injury caused his 
disability. That question must be looked at in terms of the 
medical evidence. The most convincing medical evidence 1s that 
by the treating surgeon, which should be repeated here. Robert 
E. Hanchey, M.D., a qualified neurosurgeon testified: 

I think that John did have a ruptured disc. Re 
probably had it going way back before this injury, 
the injury five weeks before May, 1980. But it is 
certainly possible that the injury -- that his last 
accident aggravated a pre-existing condition. 

that the last accident certainly did cause the 
thing to come, sh~ll we say, permanently sympto
matic, and led him, after therapies and whatnot, to 
surgery. 

I think that his accident did aggravate his ruptured 
disc. It caused the symptoms. I'm Just saying 
very simply that the man had this problem long 
before, which is a fairly normal occurrence. 
(Banchey dep., pp. 12-14 11. 8-12, 21-23, 16-19) 

That testimony clearly establishes that the work incident 
aggravated or lighted up the preexisting disc condition and that 
the aggravation or lighting up was significant and permanent. 
It thus "resulted in the disability found to exist. • Yeager, p. 
374 . Further, claimant had no preexisting disability from his 
herniated disc because he was able to continue working until the 
incident on the job. To say that claimant would in the course 
of time have had permanent impairment as a result of the herniated 
disc is to speculate upon a matter not in the record and will 
not be done. 

Therefore, it is concluded that the requisite causal relation
ship between the injury and the disability exists. 

Both sides raised the issue of the extent of industrial 
disa b i lity, claimant was age SO at the time of the hearing, had 
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a ninth grade education and a minimal ability to read and write 
the English language. De. Ranchey thought claimant was poorly 
motivated. Claimant is obviously a person of limited abilities 
and is at an age where his retraining potential is not as high 
as that in a younger person. On the whole, it is clear that the 
a ward recognizes claimant 's difficult1es but that claimant is 
capable of work. He has a lifting lim1t of SO pounds (Hanchey 
dep., 19) which shows the ability to do at least moderate work 
as does the fact that, at the time of the hearing, he was 
working in a security position. The finding of a SO percent 
loss of earning capacity is correct. 

FINDINGS OP FACT 

1. Cla1mant was employed by Insulation Services on March 
26, 1980. 

2. Claimant was hurt while working on March 26, 1980, 
aggravating a preexisting back condition. 

3. Defendants f1led a memorandum of agreement concerning a 
Karch 26, 1980 inJury. 

4. Prior to the work incident of March 26, 1980, claimant 
already had a protruding or herniated disc. 

s. The work incident made the herniated disc permanently 
symptomatic. 

6. As a result of claimant's work injury, he has a permanently 
partial impairment to the body as a whole of 1S to 20 percent. 

7. Claimant's work background is limited as are his 
learning ability and education. 

8. Be was age 50 at the time of the hearing. 

9. Claimant is able to do light to moderately heavy work. 

10. The parties stipulated that the rate of compensat1on is 
$311.S8 per week. 

CONCLUSIONS OF LAW 

Claimant was employed by Insulation Services on March 26, 
1980 and sustained an injury which arose out of and in the 
course of his employment, said injury being in the nature of an 
aggravation of a preexisting condition. 

As a result of the injury, claimant is entitled to two 
hundred fifty (250) weeks of permanent partial disabil1ty at 
rate of three hundred eleven and 58/100 dollars ($311.58). 

ORDER 

the 

WHEREFORE defendants are hereby ordered to pay weekly 
compensation benefits unto claimant for a period of two hundred 
fifty (2S0) weeks at the rate of three hundred eleven and 58/100 
dollars ($311.S8) per week for the permanent disability, accrued 
payments to be made in a lump sum together with stat utory 
interest of ten (10) percent per year from the date due, less a 
credit for payments heretofore made. 

Costs are taxed to defendants. 

Defendants are t o file a final report upon payment of this 
award. 

Signed and filed at Des Hoines, Iowa this 2nd day of 
Ma,ch, 1984. 

BARRY MORANVI LLE 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COKMISSIONER 

GREG FORT, 

Claimant , 

vs. 

PAUL PARK COMPANY, 

Employer, 

and 

MARYLAND CASUALTY COMPANY, 

Insurance Carrier, 
Defendants. 

File No. 689360 

APPEAL 

DECISIO N 

STATEMENT OP THE CASE 

Defendants appeal from a proposed review-reopening decision 
whe rein claimant was awarded permanent partial disability 
benefits based upon a finding of 20 percent functional impairment. 
Addit1onal healing period benefits were also awarded. 

The record on appeal consists of the transcr1pt of the 
review-reopening proceedings which contains the testimony of 
claimant, Greg Fort, and defendants' witnesses Kenneth Rohlk and 
Cbris Christensen; claimant's exhibits 1 through 14: defendants' 
exhibits A through D: and the briefs and filings of all parties 
on appeal. 

ISSUE 

Whether or not claimant sustained a permanent partial 
d1sab1lity as a result of the injury and, if so, the extent of 
that disability. 

REVIEW OF TBE EVIDENCE 

Counsel for the cla1mant and for the defendants stipulate 
that the applicable rate of compensation benefits is $123.55. 
(Transcript, p. 3) 

Claimant, who was twenty-four years old at the time of the 
hearing, is a high school graduate and has comp;eted a six month 
course in bricklaying. B1s previous work exper1ence has includec 
general construction and driving a truck. (Tr., pp. 28-29) 

Claimant testified that he has worked as a bricklayer apprentice 
for defendant employer since January of 1981. On December 2, 
1981 claimant was told by his supervisor to clear snow from a 
scaffold. When claimant finished clearing he Jumped down, 
t wisting his left ankle as he landed. Claimant testified that 
he continued work1ng that day but by evening was experiencing 
pain and swelling in his ankle. (Tr., pp. 12-13) On the 
following day cla1mant visited his family physician, David C. 
Carver, H.D., who referred him to Robert J. Weatherwax, K.D. 
(Defendants' Exhibit C) 

Curettage and bone grafting surgery was performed on January 
12, 1982 and claimant was placed in a short leg walking cast. 
Claimant was instructed to continue limited activity with 
walking only on level surfaces. On September 3, 1982 claimant 
was released to light duty with no prolonged standing, no 
jumping or running and no heavy carrying of greater than 20 
pounds. (Claimant 's Ex. 10) In his report of December 1, 1982 
Dr. Weatherwax added: 

At that t1me, I felt that his symptoms were not apt 
to significantly 1mprove to any degree and that 
activity could be resumed as fully as poss1ble 
letting the ankle symptoms d1ctate the level of 
activity. The likelihood of arthritis is signifi
cant and at that time, I felt that he had 20 
percent of lower limb permanent part1al disability 
based on the AKA and American Academy of Orthopedic 
Surgeons guidlines (sic). (Cl. Ex. 12) 

Dr. Weatherwax's progress notes of September 20, 1982 state: •1 
feel this problem represents approximately 20\ of limb disability 
and should be considered permanent at this point.• (Cl. Ex. 12) 

Cla1mant testified that he continued to bave problems with 
his ankle, and in January 1983, on the advice of R. ff. Hiller, H.I 
went to Hark P. Brodersen, H.D., for a second opinion. (Tr., pp. 
20-21) Dr. Brodersen recommended an ankle brace for stab1lity 
and strength and suggested cla1mant find a different field of 
work. (Tr., p. 21) Dr. Brodersen's February 8, 1983 report 
:;atates: 

(I)t's my belief that his injury and subsequent 
problems are directly related to the injury that he 
sustained on December 2, 1981, when he jumped from 
the scaffold and twisted his ankle when hitting the 
ground •.•. I believe that he, at the present time, 
is totally unable to perform the vigorous type of 
l1fting and climbing work that he had been doing in 
the past because of continued problems with his 
ankle. I would consider him completely disabled 
for this type of vigorous physical work. Finally, 
in regards to his degree of permanent partial 
impairment because of this injury. At the present 
time I would estimate this to be 11 percent of the 
lower extremity. (Cl. Ex. 13) 

Claimant now wears the orthopedic brace. De ~as fallen when the 
ankl e fails to support him and he can stand or walk for only 
limited periods without swelling and pain in the injured region. 
(Tr., p. 22) 

In response to a question regarding his health before the 
December 1981 inJury, claimant testified: 

A. I was able and willing to do anything anybody 
had for me to do, especially for Paul Park. I 
wheeled their cement and I hauled their brick . I 
hauled their block. I fed their lumber; I fed 
their rafters. I shingled their houses. Anything 
they asked me to do I did. (Tr., pp. 27-28) 

Claimant's superintendent has testified that in October and 
November claimant was working full time and did not appear to be 
having any problems with his leg. (Tr., p. 48) 

Defendants contend that claimant injured his ankle in a 
softball game in June 1981. Witnesses for defendants, Kenneth 
Rohlk and Chris Christensen, testified that claimant told them 
he had s prained his ankle playing ball and missed work for two 
or three months because of the injury. (Tr., pp. 36-46) Tbe 
record indicates that on June 1, 1981, claimant saw R. H. Hiller, 
H.D., for a sprain of his left knee. (Cl. Ex. 14 ) 

In a letter dated May 26, 1982, and marked defendants' 
exhibit c, Dr. Weatherwax states: "There 1s no question that he 
had a pre-existing condition with cystic format1on in the bone 
of the ankle joint. • -- any continuing problems would certainly 
relate to the preexisting condition in his ankle. 

Kenneth Rohlk, defendant employer, has testified that there 
is no work that claimant could do for them given his activity 
l imitations. "But the way he's saying, in his condition, I 
don't see there's any possible way that he could be in construc
tion work." (Tr., p. 42) 

APPLICABLE LAW 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or 8tsease, the mere e xistence 
at the time of a subsequent injury Is not a defense. Rose v. 
John Deere Ottumwa works, 247 Iowa 900, 908, 76 N.W.2d 756 
(l956). If the claimant had a preexisting condition or disability 
that is aggravated, accelerated, worsened or lighted up ao tbat 
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it results in disability, claimant is entitled to recover. 
Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 
(l962). 

Our supreme court has stated many times that a claimant may 
recover for a work connected aggravation of a preexisting 
condition. Alm uist v. Shenandoah Nurseries, 218 Iowa 724, 254 
N.W. 35 (193 4). See also Auxier v. Woo war State Hosp. Sch., 
266 N.W.2d 139 (Iowa 1978); Gosek v. Carmer and Stiles co., 158 
N.W.2d 731 (Iowa 1968); Barz v. Oler, 257 Iowa 508, l33 N.W.2d 
704 (1965); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 
N.W.2d 251 (l963); Yea er v. Firestone Tire & Rubber Co., 253 
Iowa 369, 112 N.W.2d 299 (1961); Zieg er v. Unite States Gypsum Co., 
252 Iowa 613, 106 N.W.2d 591 (1960). 

Compensation for injury resulting in impairment of scheduled 
member is confined to the specific schedule. Graves v. Eagle Iron 
Works, 331 N.W.2d 116 (Iowa 1983). 

ANALYSIS 

Claimant has testified that before the December 2, 1981 
injury, he was able to perform whatever work chores were assigned 
to him. Be wheeled cement and hauled block. He fed lumber and 
shingled houses. He routinely engaged in a number of vigorous 
physical tasks in the course of his employment with defendants. 
The injury, itself, is the result of Jumping down from a scaffold, 

Absent evidence to the contrary, it would appear that prior 
to the injury in question, claimant had no disability that 
prevented him from performing the walking, climbing, and jumping 
activities necessary to his job. There is no indication in the 
record that claimant"s work tasks were in any way restricted by 
a preexisting condition that impaired mobility. Defendants have 
stated that in October and November claimant was working full 
time, and there didn't appear to be any problem with his leg. 

Following the injury, claimant suffered swelling and soreness 
1n his ankle. Be underwent surgery. He was placed in a walking 
cast. Bis activities were restricted to light carrying and 
walking on even ground. Be currently wears an orthopedic brace 
for support to his ankle. Claimant has worked sporadically on 
light duty jobs, but cannot walk or stand for too long without 
suffering pain and swelling to the ankle. Defendant employer 
has no job for claimant because of his restrictions of movement. 

Clearly, claimant has suffered a compensable inJury. Before 
December 2, 1981 claimant was able to carry out the physical 
work tasks necessary to do his work; since the December injury 
and continuing up to the present time, he is not able to perform 
these activities. 

The preexisting condition of the ankle found by Dr. Weatherwax 
caused ne1ther disability nor restricted mobility to claimant 
previous to the December injury. As such, the condition may not 
now be claimed as the cause of claimant's present disability. 
Until he Jumped down and t wisted his ankle upon landing, claimant 
was fully able to function in his job. 

FINDINGS OF PACT 

1. On December 2, 1981, claimant suffered an injury to his 
left ankle while he was working. 

2. On January 12, 1982 claimant underwent curettage and 
bone grafting to repair the ankle. 

3. Claimant wore a walking cast for several weeks and was 
put on restricted activity. 

4 . Claimant was in a state of healing and was not able to 
return to substantially similar work until September 3, 1982. 

5. Be has worked only light jobs since the injury. 

6. Claimant wears an ankle brace for support. 

7. He is unable to stand or walk for periods longer than 
2-3 hours without suffering pain and swelling to his ankle. 

8. Before the injury claimant was working full time and 
performing the physical tasks necessary to do his work as a 
bricklayer apprentice. 

9. Since the injury claimant's restrictions of movement 
prevent him from returning to a Job in the construction trade. 

10. Claimant has a 20 percent permanent partial impairment 
of his left leg. 

11. Claimant's rate of compensation is $123.55 per week. 

CONCLUSIONS OP LAW 

Claimant has sustained the burden of prov1ng a 20 percent 
permanent partial disabl1ty to his left leg which is causally 
related to his injury of December 2, 1981. 

WHEREFORE, the deputy's proposed review-reopening decision 
is affirmed. 

THEREFOR£, lt 18 ordered: 

That the defendants shall pay claimant an additional eleven 
(11) weeks of healing period benefits at the rate of one hundred 
twenty-three and 55/100 dollars ($123.55) per week. 

That defendants shali pay claimant forty-four ( 44 ) weeks of 
permanent partial disability benefits under the terms of section 
85.34(2)(0) at the rate of one hundred twenty-three and 55/100 
dollars ($123.55) per week. 

That the defendants shall pay claimant the following medical charges: 

Port Dodge Medical Center, P.C. $29.00 
Port Dodge Med ical Center, P.C. $58.00 

That the defendants shall reimburse claimant for mileage 
expenses for one thousand t wenty (1,020) miles at twenty-four 
cents ($.24) per mile for a total of t wo hundred twenty-four and 
80/100 dollars ($224. 80). 

That interest shall accrue pursuant to section 85.30. 

That costs of this action are ta xed to defendants pursuant 
to Industrlal Commissioner's Rule 500-4.33. 

That the defendants shall file a final report upon payment 
of this award. 

Signed and filed this 30th day of January, 1984. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

TERRY HOWARD PORTNEY, 

Claimant, 

vs. 

HEAD CONTAINERS, 

Employer, 

and 

LIBERTY MUTUAL INSURANCE CO., 

Insurance Carrier, 
Defendants. 

File No. 677314 

APPEAL 

D E C I S I O N 

STATEMENT OP THE CASE 

Claimant appeals from an arbitration decision wherein the 
deputy found that claimant had failed to prove a causal relation
ship between an industrial accident which occurred on Hay 6, 
1980, and his later surgery and disabillty. Claimant's notice 
of appeal was filed on April 1, 1983. On June 20, 1983 cla i mant 
filed a motion for an application for taking additional evidence 
regarding causation. Defendants' resistance thereto was filed 
on June 24, 1983. Claimant's motion was deemed untimely and 
denied in a ruling issued on June 29, 1983. 

The record on appeal consists of the hearing transcript 
which contains the testimony of claimant, Daniel Heier, Beverly 
Fortney, Stan Hawkins, Roger Barris and Larry St. John; claimant's 
exhib1ts l through 22; defendants' exhibits A through Q; and the 
briefs and filings of all parties on appeal. 

ISSUE 

Whether or not the records of Robert A. Hayne, H.D., are 
sufficient to establish a causal relationship between claimant's 
inJury of Hay 6, 1980 and his present disability. 

REVIEW OF TR£ EVIDENCE 

At the time of the arbitration hearing the parties stipulated 
the applicable rate, in the event of an award, to be $149.66 per 
week. The parties also stipulated to the time off work, and to 
the fairness and reasonableness of the med,cal bills. (Transcript, 
pp. 3-5) 

Claimant began working for Head Containers, a manufacturer 
of cardboard boxes, ~' April 24, 1978. Claimant worked as a 
general laborer in varlous areas of the plant. He testified 
that most of the wo,k he performed required continuous bending 
and heavy lifting. (Tr., pp. 22-23) 

On the date of injury, Hay 6, 1980, claimant had been 
operating a stitching machine. The work required that claimant 
stitch and stack p1eces of material which were eight to ten feet 
in length and four feet wide. The stacks, which weighed up to 
150 pounds, were then loaded onto a moving track and the process 
began over. (Tr., pp. 23 25) Claimant testlfied that he had 
worked eight hours during-the previous day and had e xperienced 
lower back discomfort wh1le operating the stitching machine. 
The low back pain resumed on Hay 6, 1980 and worsened throughout 
the day. Claimant visited the emergency room at Trinity Regional 
Hospital in Port Dodge that evening, where he was attended to by 
Gary Levalley, M.D. Emergency room records recorded on Hay 6, 
1980 indicate that claimant had experienced lower back and leg 
pain over the prevlous one and one-half years. (Defendants' 
Exhibit E) Claimant verified during testimony at the arbitration 
hearing that heavy lifting had resulted 1n backaches and hip 
pain previous to the Hay 6, 1980 incident. (Tr., p. 70) He was 
put on light duty work restrictions and was eventually hospitalized 
from June 6, 1980 through June 17, 1980 for rest and therapy. 
Claimant testified that he returned to light duty work upon 
release from the hospital on June 17, 1980. He recalled that 
the lower back pain radiated 1nto his hips and further extended 
into the left leg. (Tr., pp. 26-40) 

, .. .. 
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C~a imant was r efe r red by or. Leval l ey to Robert A. Hayne, H.D. , 
who first e xamined claimant on August 17 , 1980 at Iowa Methodist 
Medical Cente r in Des Hoines. Defendants ' e xhibit R cont ains 
the results of a myelogram and the notes of Dr. Hayne during 
cla i ma nt's hosp~tal stay_from Augus~ 17, 1980 through August 19, 
1980. I n relating the history obtained from claimant at that 
time , Or. Bayne wrote: "This 29-year-old , referred by or. Gary 
Levalley , has had constant low back and lef t extremity pain 
dating back for approx imately four months. Be states that 
he thinks that the a i n was reci i t ated incident to liftin at 
wor k . " (emphasis added) (Def. Ex . R 

Claimant's exhibit 20 contains the Iowa Methodist Medical 
Center records concerning claimant's hospitalization from 
October 13, 1980 through October 22, 1980 and surgery of October 
16, 1980. In a history and examination report prepared on 
October 15 , 1980, Dr. Hayne wrote: 

This patient was previously hospitalized here under 
my care from 8-17-80 to 8-19- 80. At that time he 
was 29, with a history dating back some three 
months of low back pain and pain in the back of the 
left lower e x tremity . Be attribute · 
strain nt to doin 
at wor . ) C a man s Ex . 20) 

In the discharge summary prepared on October 23, 1980, or. Hayne 
wrote: 

This 30-year-old was admitted on 10- 13- 80 and 
~ischarged on 10-22-80. He was hospitalized here 
in August of 1980 with a history dating back 3 
months of low back pain and pain 1n the back of the 
left lower extremity. He attributed this to 
straining his back incident doing lifting at work 

I~ view of his persistent pain and the venogram 
findings, he was subjected to total lumbar laminectomy 
on October 16 , 1980. The 5th lumbar interspace on 
the left side was explored and found to be the site 
of a firm protrusion in the intervertebral disks. 
(Cl. Ex. 20) 

Claimant recuperated through the remainder of the year and 
returned to light du t y work with Head Container on January 12, 
1981. Be was laid off from work on January 26, 198i and has not 
returned. (Tr., pp. 43-44 , 46-47) Claimant testified that the 
surgery which he underwent in October 1980 had alleviated the 
pain_ 1n his hips, but that the low back and left leg pain 
persisted . (Tr., pp. 44- 45) He was readmitted at Iowa Methodist 
Medical Center from January 31, 1982 through February 3, 1982. 
In a discharge summary dated February 3, 1982 , or. Hayne wrote: 

He was seen for check up examination on December 
3 ot which time he was complaining of o burning dnd 
tingling_ in the left lower extremity. The neurological 
e xamination was essentially within normal limits. 
ae was given a release to return to wor k on January 
15, 1981. When seen for examination on Harch 20, 
1981 , he stated he had wor ked for only ten days and 
then was laid off at the plant. He was still 
complaining of burning in the left lower and right 
lower e xtremity. He was then seen for e xamination 
on Augus~ 24, 1981, at which time he was complaining 
of pain 1n the low back and into both buttocks on 
each side. He was wearing a low back corsette 
support. 

Hr. Fortney has continued to have pain in the 
back of the left leg. He states that he cannot do 
much activity wi t hout aggrivation (sic) in the 
symptomatology. It was deemed advisable to readmit 
h i m to the hospital for a lumbar myelogram. 

A lumbar myelogram on 2/1/82 was performed and 
there was no abnormal findings on this e xamination. 
Lumbar spine showed slight narrowing of the lumbo
sacral interspace. Lumbar spine was otherwise 
within normal limits and appearance. Chest x-rays 
were normal. An EHG of the lower extremities 
showed no evidence of lumbar ridiculopathy (sic). 

Bis laboratory work showed CBC, UA, and SHA/12 
profile to be within normal limits. 

In view of the negative myelogram and EHG, I 
feel that there is no alternative but to continue 
on ~onservat1ve measures. I feel that in view of 
his two-year history of pain that Hr. Fortney may 
be a candidate for evaluation at a local pain 
cl1n1c. 

FINAL DIAGNOSIS: 
lower extremity pain 
(Claimant's exhibits 

Chronic low back and left 
of questionable cause. 
2, 5 and 6) 

Claimant's exhibits l, 15, 18, and 22; and defendants' 
exhibits H, I, J, L, N, and O all contain notations or forms 
bearing the signature of or. Hayne. In none of these, however, 
does Dr. Hayne address the issue of causation of claimant's 
d1sabil1ty. 

Claimant testified that he has been unable to find a job due 
to his physical l1mitat1on. He stated that he 1s unable to 
stand for much more than one hour without resting and unable to 
bend due to sharp rad1at1?g left leg pain. (Tr., pp. 49-50) 

APPLICABLE LAW 

The claimant has the burden oC proving by a preponderance of 
the evidence that the 1nJury of Hay 6, 1980 ls causally related 
to the disab1l1ty on which he now bases his claim. Bodish v. 
Fischer, Inc., 257 Iowa 516, 133 N.W. 2d 867 (1965). Lindahl v. 
L. 0. Bo1~s, 236 Iowa 296, 18 N.W.2d 607 (1945). A possibility 
1s insut 1c1ent; a probab1l1ty Is necessary. Burt v. John 
Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (1955). 

The question o f causal connect ion is e ssentially with in the 
doma in of e xpe rt t e stimony . Bradshaw v . Iowa Me thodis t Hospi tal, 
251 Iowa 375, 101 N. W. 2d 167 (1960). 

In Bradshaw, 251 Iowa 375, 101 N. W.2d 167, the cour t add ressed 
the issues relating to proving a causal connection in t he 
absence o f unequivocal expert medical e vidence/testimony. The 
court stat ed a t 380, 381: 

I . Plaintif f contends his fall In defendant
hospital on Harch 30 was a prox imate cause of t he 
condition the Hayo doctors found the following 
Decembe r 18. Defendant's first assignme nt o f e r ror 
is that the evidence is insuff icien t to war rant a 
finding for plaintiff on this issue. In considering 
this and the second assigned error o f course we 
must view the testimony in t he light most favorable 
t o plaintiff. Priebe v. Kossuth County Agricultur al 
Assn., Inc., 251 Iowa 93, 95, 99 N.W .2d 292, 293, 
and citations. 

Dr . Einer w. Johnson, the Hayo surgeon, asked by 
a long hypothet i cal question to e xpress his opinion 
whether there would be causal connection between 
the fall o n Harch 30 and the condition he found in 
December, testified " I think there could be.• 
Standing alone this is insufficient proof of the 
claimed causal connection. Such an answer is 
usually held to indicate onl y a possibility, rather 
than probability , of the al l eged causal relation 
and hence insufficient. see Chenoweth v. Flynn, 
251 Iowa 11, 16, 99 N.W.2d 310, 313; Rose v. John 
Deere Ottumwa Works, 247 Iowa 900, 910, 76 N. W.2d 
756, 761; Boswell v. Kearns Garden Chapel Puneral 
Bome, 227 Iowa 344 , 351, 288 N.W . 402, and citations; 
Annotation, 135 A. L. R. 516, 517. 

However, we have held such e xpert evidence as 
that given here is sufficient to warrant submitting 
t o t he jury the issue of proximate cause when 
coupled with other testimony, nonexper t in nature, 
that plaintiff was not afflicted with any such 
condition prior to the accident in question. Rose 
v. John Deer e Ottumwa works, supra, and citations; 
Chenoweth v. Flynn , supra. See also annotation, 
135 A. L. R. 516, 532 et seq. Plaintiff contends 
there is such other evidence here. 

In the Rose case the doctor who attended plaintiff 
part of the time he was disabled testified his 
condition was the result of trauma and "could have 
been caused" by such an injury as plaintiff said he 
suffered. Plaintiff stated the injury was the only 
one he ever received, his back never troubled him 
before and, in effect, never ceased to trouble him 
thereafter although his work was much light er than 
before. We held that under the combined testimony 
of the doctor and pla1nt 1tt hls disability was 
caused by the inJury. 

In Chenoweth v. Flynn, supra, one of t he doctors 
who treated plaintiff testified an ulcer o n a foot 
is usually the result of trauma and t he accident 
could cause the ulcerated condition for which he 
treated her. Plaintiff said she never had foot 
trouble prior to her accident, was then bruised, 
wi thin a few days a seepage developed and she 
constantly suf fered pain. We held a jury question 
was created on the issue of causation, citing Rose 
v. John Deere Ottumwa Works, supra. 

ANALYSIS 

The sole issue on appeal is whether the records and reports 
of Robert Hayne, H.D., are sufficient to establish a causal 
relationship be t ween claimant's work related injury of Ha y 6, 
1980 and his present disability. Dr. Hayne was not called upon 
to testify during the arbitration hearing , nor was he deposed 
during the pendency of this case. The evidence relating to 
causation offered by either party at the hearing consists of 
hospital records and medical reports authored by or. Hayne. In 
none of these documents, however, does or. Hayne e xpress an 
opinion that claimant's laminectomy and present disability are 
related to his work at Head Containers. While several recorded 
histories and discharge summaries mentioned that claimant 
attributed his health problems to a work incident, there is no 
ind1cat1on that or. Hayne adopted claimant ' s theory of causation. 
To the contrary, 1n the final discharge summary prepared by or. 
Hayne (dated February 3, 1982), he s t ates that claimant's 
chronic low back and left lower e xtremity pain are of questionable 
cause. In addition, claimant admi t ted that he had experienced 
intermittent back and hip pain for up to one and one-half years 
prior to Hay 6, 1980. Questions of causal relationship are to 
be established through e xpert medical testimony. To conclude 
under the evidence presented in this case that a causal relation
ship exists between claimant's work and his present disability 
would be a resort to conjecture and speculation based merely 
upon the testimony o f claimant. 

Claimant relied upon a number of cases which stand for the 
proposition that a causal relationship may be inferred 1n 
situations where e xpert medical opinions are equivocal, but 
where the claimant 1s shown not to have been afflicted by a 
condition previous to an 1njury. The instant case ls readily 
distinguishable, however, in that or. Bayne was never asked to 
express any opinion at all as to the cause of clai■ant's d1sabllitY• 
In addition, claimant himself testified that he had experienced 
back and hip pain for some time prior to Hay 6, 1980. The 
deputy's finding that claimant did not prove a causal relation
ship between his inJury and his disab1l1ty shall be affirmed. 

FINDINGS OF PACT 

1. Claimant was an employee of Head Containers on Hay 6, 
1980. 

2. Claimant sustained a vork reflted lower back and hip 
injury on Hay 6, 1980. 
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3. Claimant had experienced low back and lower left extremity 
pain upon heavy lifting for one and one-half years prior to the 
Hay 6, 1980 injury. 

4. Claimant underwent a laminectomy in October 1980. 

5. Claimant returned to light duty work in January 1981. 

6. Claimant was laid off work on January 26, 1981 and has 
not worked since that time. 

7. Claimant continues to experience low back pain extending 
into the left lower extremity. 

8. The medical evidence offered during the arbitration does 
not establish a causal relationship between claimant's work 
related injury of Hay 6, 1980 and his present disability. 

CONCLUSION OF LAW 

Claimant has failed to sustain his burden of proving by a 
preponderance of the evidence that there exists a causal relation
ship between his work related injury of Hay 6, 1980 and his 
present disability. 

WHEREFORE, the deputy's decision filed March 29, 1983 is 
affirmed. 

THEREFORE, it is ordered: 

That claimant take nothing from these proceedings. 

That the costs of the arbitration proceedings are taxed to 
defendants and the costs of the appeal are taxed to claimant. 

Signed and filed this 30th day of December, 1983. 

Appealed to District Court; 
Affirmed 
Appealed to Supreme Court; 
Pending 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

PAY FOWLER, 

Claimant, 

vs. 

SEARS, ROEBUCK & COMPANY, 

Employer, 
Self-Insured, 
Defendant. 

Pile No. 387623 

APPEAL 

D E C I S I O N 

STATEMENT OF THE CASE 

Claimant appeals from a review-reopening decision wherein 
claimant was awarded 500 weeks of permanent total disability 
benefits, medical expenses, and mileage expenses. Claimant's 
application for rehearing was denied. 

The record on appeal consists of the hearing transcript 
which contains the testimony of claimant, Sophia Marzec, Margaret 
Boe and Donna Green; claimant's exhibits l through 5 (claimant's 
exhibit 3 being the deposition of Alberto. Blenderman, H.D.); 
defendant's exhibits A through F; and the briefs and filings of 
all parties on appeal. 

ISSUE 

Whether it was error for the deputy to conclude that claimant's 
disability relates back to June 6, 1972, rather than finding 
that her continuing employment activities subsequent to that 
date and until October 14, 1974 were the cause of her disability. 

REVIEW OF THE EVIDENCE 

Claimant who was 66 years old at the time of the hearing, 
completed the 10th grade in school. Claimant first began 
working for Sears in 1959, and in 1972 was classifi~d as a 
direct salesperson in the carpet and furniture department. She 
testified that her work required that she carry books of carpet 
samples to customer's homes. Claimant estimated that each 
sample book weighed 25 pounds, and that ahe sometimes took as 
many as 15 books to a customer's home. She denied experiencing 
any difficulty ln carrying the sample books prior to July 6, 
1972. (Transcript, pp. 10-28) 

Claimant testified that on July 6, 1972 she fell while 
descending a fl1ght of step• at Sears. She recalled that she 
was on her way to a customer's home when she slipped on debris 
on the steps, landing with her right leg extended and her left 
foot underneath the left buttock. Claimant complained of severe 
back paln, pain all the way down her r1ght leg, and numbness in 
her left foot. Claimant was taken to a hospital by ambulance 
and seen the following day by Hilton 8. Grossman, H.D., a 
company phys1cian. (Tr., pp. 31-35) Claimant testified that 
she was treated w1th hot pads and was released from the hospital 
on July 15, 1972. She recalled resting at home for several days 
before being released by Dr. Grossman to return to work on July 
31, 1972. Claimant did not recall that any restrictions were 
put on her physical activ1tles. (Tr., pp. 31> 38) 

Claimant testified that she returned to her regular work 
routine despite being "totally bruised" and "black and blue.• 
She stated that she continued to carry carpet sample books, but 
experienced pain in her back and legs. Claimant noted that she 
tended to favor her right side while carrying sample books. She 
testified that she would start each morning feeling able to 
perform her work, but the pain would increase throughout the day 
as she lifted objects and twisted her body. Claimant recalled 
that she was completely released from Dr. Grossman's care 1n 
August of 1972, and did not seek further medical care until June 
of 1973 despite continuing back and leg pa1n. {Tr., pp. 38-41) 

Claimant was examined by D. H. Youngblade, H.O., in June of 
1973 after asking permission from Sears to seek treatment from 
her own doctor. Dr. Youngblade took x-rays of claimant's back 
and recommended that she see Albert D. Blenderman, H.D., for an 
orthopedic evaluation. (Tr., pp. 41-43) 

Claimant testified that in July of 1973, while measur1ng a 
hallway for carpet, she experienced a severe back spasm which 
resulted in her lower body locking up. She recalled that she 
had to pull herself up with a doorknob and quit for the day. 
(Tr., pp. 43-44) 

Claimant testified that she returned to see Dr. Youngblade 
on August 9, 1973 and again on October 9, 1973. Or. Youngblade 
arranged for claimant to visit Dr. Blenderman on October 9, 1973. 
Claimant was fitted for a back brace which she began wearing on 
October 12, 1973. She revealed that the brace provided relief 
for awh1le, but that she soon began to experience the same type 
of back pain as she continued to carry carpet sample books at 
work. (Tr., pp. 45-47) 

Claimant continued to visit Dr. Blenderman on a monthly 
basis through June of 1974. She was hospitalized on September 
3, 1974 and underwent a myelogram which was performed by Ors. 
Blenderman and Brown on September 4, 1974. Back surgery was 
scheduled for October 14, 1974. {'Ir., pp. 49-50) Claimant 
testified that she returned to work for several days be(ore "hec 
scheduled surgery. She recalled being asked to move some 
mattresses in the bedding department during one of the days just 
previous to her surgery, resulting in a "horrlble" sensation 1n 
her back. (Tr., pp. 50-51) 

Claimant testified that Ors. Blenderman and Brown performed 
a spinal fusion on October 14, 1974. She was released on 
November 5, 1974, but continued to have intense pain in her 
spine, feet, and heels. A second myelogram was performed by Dr. 
Brown on July 30, 1975, followed by decompression laminectomy on 
August l, 1975, Claimant testified that following the 1975 
surgery she was unable to cook or do housework. She last saw Dr. 
Brown in June of 1976, but was sent by Dr. Youngblade to Iowa 
City for further evaluation in November of 1976. Claimant 
testified that she received a complete physical examination by 
the doctors in Iowa City, and was advised to continue using her 
back brace and a cane. (Tr., pp.51-61) 

Claimant underwent decompressive surgery for spinal stenosis 
in Iowa City during June of 1980. In a June 9, 1980 letter to 
claimant's attorney prepared shortly prior to the surgery, 
Thomas R. Lehmann, H.O., wrote: 

It is my impression that the patient has an 
ongo1ng radiculopathy which may be due to ruptured 
dlsc or spinal stenosis. It is my best impression 
that the problem is one of spinal stenosls or 
narrowing of the spinal canal and lntervertebral 
canals causing pressure on the nerve roots. This 
condition may have been pre-existing prior to the 
time of her in)ury 1n 1972 or it maybe as a result 
of degeneration subsequent to that inJury. It also 
maybe partially related to the back surgeries which 
were required because of the initial injury. In 
any case, it is quite clear that the patient was 
asymptomatic and functioning well prior to the time 
of the alleged injury and subsequent to that t1me 
has suffered from a chronic low back pain syndrome. 
In this sense, I must assume that the condition, 
that the patient now finds herself in, ls compensable. 

Up to this point, I have never prescribed home 
nursing care for the patient and d1d not request 
that her husband provide this type of care. It may 
have been more appropriate for me to have done so 
but, in fact, I did not. The pat1ent may require 
some home nursing care following her proposed 
lumbar surgery, but at this time I am unable to 
determine the necessity of the same. For the above 
stated reasons, I feel that the surgery is indicated 
and the surgery has become necessary because of the 
alleged injury. 

Following this surgery, it ls anticipated that 
the patient will require some period of rehabllita
t1on. Despite the surgery and this rehabilitation 
it is apparent to me that some permanent, partial 
impairment will result in this case, which I would 
estimate to be in the neighborhood of 15 to 20% of 
the whole body. Industrial disability related to 
this impairment maybe more or less when the patient's 
age, education, and previous work experience is 
considered. (Claimant's Exhibit 2; Defendant's 
Exhibl t A) 

On October 24, 1980, Dr. Lehmann reported: 

Hrs. Fowler 1s 4 months status post decompressive 
surgery for spinal stenosis. She feels as though 
she is very much improved and pleased that she 
doesn't have that burning pain that she used to 
have in her back. However, she still has pain in 
her lower back across her hips, like a vice. She 
still has problems not knowing exactly where her 
feet are, that is she finds herself watching her 
feet all of the time to make sure that they are 
doing what she expects them to do. She also 
continues to note the area of numbness over the 
right buttock region. (Cl. ex. 2; Def. Ex. A) 
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In a November 7, 197 4 letter addressed to defendant, Dr. 
Blenderman discussed his findings and trea tment wi th regard to 
claimant. 

I am enclosing a copy of my initial history and 
physical e xamination which I think adequately 
outlines the fact that the patient sustained her 
back 1njury while at work for Sears, Roebuck and 
Company on July 15, 1972. 

Pollow1 ng her examination, she was fitted with a 
chair back brace, which she wore for an extended 
period of time, although this never completely 
relieved the discomfor t , either in her back or leg. 

On several occasions, a point tender region in 
the low back was injected with cortisone and a 
local anesthetic in an effort to relieve any 
possible trigger zones of pain. 

Ultimately, however, the patient's discomfort 
reached a point where a decision was made that she 
should be admitted to a local hospital for neuro
surgical evaluation. 

Dr. C. A. Brown of Sioux City, Iowa, a neuro
surgeon, was called 1n consultation and a myelogram 
performed showing a herniated disc at the level of 
L-4 bilateral and at the level of L-5 on the left, 
with possible herniation of the disc at the level 
of L-3 on the r1ght. 

At that time, the patient did not know whether 
or not she wanted to accept surgery on her back, 
and she decided ultimately, that she would pursue 
some further conservatlve management. 

However, she finally decided that because of the 
degree of discomfort she was having, that she was 
wanted to go ahead with the surgery. A copy of 
last office evaluation before hospitalization, 
dated 10-10-74, is enclosed. 

The patient was readmitted to St. Joseph Hospital 
in Sioux City, Iowa and operated on 10-14-74. At 
this time, Dr. Brown removed the disc at the level 
of L-4 bilaterally and at the level of L-5 on the 
left. After he had completed his portion of the 
surgery I performed a fusion, extending from L-4 to 
S-1 inclusive. 

The patient is still hospitalized, but getting 
along satisfactorily to date, and will be dismissed 
from the hospital shortly. 

In summation, it is my opinion and my judgement 
[sic] that the patient's back discomfort and leg 
pain originated as a result of her fall while 
employed by Seacs, Roebuck and Company and that the 
resulting surgery was necessitated as a direct 
result of the trauma the patient received in this 
accident. (Cl. Ex. 2: Def. Ex. A) 

In a November 11, 197 4 letter addressed to defendant, Dr. 
Brown wrote: 

With reference to your letter of November 4, 
1974 regarding Hrs. Fay Fowler, this patient was 
first seen 1n consultat1on with Dr. A.O. Blenderman 
at St. Joseph Hercy Hospital on September 3, 1974. 
Hy history was that she had lef t hip pain persistent 
since in)ury two years previously with associated 
recent numbness of the right lower e xtremity. 

Hrs. Fowler told me she fell at work on July 6, 
1972. She was not unconscious but did knock out 
one tooth and hit the back of her head and bruised 
her right lower extremity. She had intense pain 
and was hospitalized for nine days and treated by 
Dr. Hilton Grossman and disagnosed to have strain 
of the lumbo-sacral spine. X-rays then showed 
slight narrowing of the lumbo-sacral spine and 
minimal arthritis. She cont inued to have pain in 
the left sacroiliac area with some numbness of the 
left lower extremity particularly in the flank and 
sac roiliac area of the posterior hip. The pain was 
not quite as bad as it was at one time but it had 
not gone entirely, associated with more or less 
frequent aching. She states she had returned to 
work at Sears where she was employed and where she 
had fallen down the stairs. If she was active, by 
the end of the week, in her work she would have 
mo re pain. On the other hand, at rest the pain was 
not quite so severe. 

The pain did not leave by one year after accident 
so then she saw Dr. Daniel Youngblade, Sioux City. 
X-rays showed no further change. She was not 
improved and she was then referred to or. Blenderman 
who saw her in his office about Steptember (sic) 
1973. She was fitted with a chairback brace which 
again helped to maintain the pain some. In the 
last few months she had begun to have some numbness 
in the lower extremity. She thinks maybe it began 
as early as a year ago, in the right anterior thigh 
which was increased by lifting or twisting and sh~ 
would have a feeling that her legs were weak and 
she might fall. It was because of the particular 
symptoms of numbness,·and not so much pain, that 
she entered the hospital for my neurosurgical 
evaluation. 

Hy examination showed she could possibly have 
disc at L-4 and even at L-3. Hyelogram was advised. 
Hyelogram was done September 4, 1974, which showed 
bilateral defects at 1,-4 more on the right and some 
at L-5 on the left. It was a minimal defect at 
L-3, probably considered more of a needle defect by 
the x-ray specialists from the puncuture [sic] site 
at this level, although I question if it could be a 
disc. I was hesitant to determine this patient 

should be operated at the multiple levels and 
advised we try treatment with Butazoline as a 
strong anti-rhuematic medicine to s ee i f t his would 
give relief. This was done but did not re lieve her 
sympt oms. She was seen in my office September 26 
and again on October 10, 1974 without improvement. 

Subsequently she re-entered St. Joseph Mercy 
Hospital, Sioux City, Iowa on October 13, 1974 and 
was operated by Dr. Blenderman and myself on 
October 14 . On that date in surgery disc at L-4 
bilateral and 1,-5 right were exposed and removed 
with negative e xplorati on for d1sc at L-5 left or 
for 1,-3 right. Disc formation showed degenerate 
herniated disc, transverse bar type, of chronic 
nature . 

For purposes of decision, it is my med1cal 
opinion that if the disc did not come directly from 
the injury but was of pre-existing condition, it is 
evident from all information I have available and 
from every ind1cat1on that there was a major 
aggravation by the fall of July 6, 1972, that her 
symptoms continuing and disabling her since then 
had not existed before that time and finally the 
inJury did directly relate to her continued disorder 
and eventual need for surgery. (Cl. Ex. 2; Def. Ex. 
A) 

At the request of her attorney, claimant returned to see Dr. 
Blenderman on Harch 5, 1982 to discuss and explore her complaints 
relative to bee back inJury. In a September 7, 1982 letter 
addressed to defendant's attorney, Dr. Blenderman wrote: 

I have rece1ved your letter of August 26, 1982, 
posing some questions regarding Fay H. Fowler. 

The questions you have posed and the answers I feel 
are indicated, are as follows: 

(1) Was a physical examination done at the time the 
patient was seen by you on 3-5-82? 

Answer: No. 

(2) Not applicable. 

(3) Did you first obtain the further history of the 
instances in July, 1973 and August, 1973, when 
the patient was seen by you on 3-5-82? 

Answer: In my first history at the time the 
patient was initially seen on 10-9-73, the 
patient made no reference to any injuries in 
the general v i cinity of July, 1973, except that 
1n paragraph 5 of this 10-9-73 examination, the 
patient s t ated that some time after July of 
1972, she was told she could go back to work, 
so she tried going back to work as a decorator; 
but she went out to measure for a carpet one 
day and as she was doing so, developed marked 
muscle spasm in the right calf muscle, which 
she tried to knead and work for a while to 
release the muscle spasm. 

However, the patient gave no specific date that 
this occurred, as given to me at the t1me of 
her 3-5-82 visit. 

(4) Not applicable. 

(5) It is my opinion that the patient ' s back 
discomfort and leg pain or iginated as a result 
of her fall while at work for Sears and Roebuck 
in July of 1972, and that her subsequent 
surgery was as a direct resul t of t he trauma 
that the patient received 10 the fall. 

Ber subsequent episodes of pain, for example, 
carrying her sample books, measuring in a 
closet and pushing on the bedding that set up 
for display of the store, were in my op1nion, 
simply aggravat1ng conditions; but I still feel 
the initial fall at the store was the precipi
tating reason for her subsequent surgery and 
the other conditions were simply aggravations. 
(Cl. Ex. 2; Def. Ex. A) 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of July 6, 1972 is causally related 
to the disability on which she now bases her claim. Bodish v. 
Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965 ) . Lindahl v. 
L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A possibility 
is insufficient; a probab1lity is necessary. Burt v. John Deere 
Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (l9S5). The 
question of causal connection is essentially within the domain 
of expert testimony. Bradshaw v. Iowa Hethod1st Hospital, 251 
Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered w1th all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need no~ 
couched in definite, positive or unequivocal language. Sondag•· 
Perris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expert opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an op1nionis for the finder of fact, and that ma~ 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 
N.W.2d 867. See also Musselman v. Central Telephone Co., 261 
Iowa 352, 154 N.W.2d 128 (}967). 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-Citr Railwa¥ Co., 219 Iowa 587, 
593, 258 N.W. 899, (l935) as lo lows: It ls therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
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percentages of the total physical and mental ability of a normal 
man." 

The opinion of the supreme court in Olson v. Goodyear 
Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963) at 1121, 

, cited with approval a decision of the industrial commissioner 
1or t he following proposition: 

Disability • • • as defined by the Compensation Act 
means industrial disability, although functional 
disability is an element to be considered ••• In 
determining industrial disability, consideration 
may be given to the injured employee's age, education, 
qualifications, experience and his inability, 
because of the injury, to engage in employment for 
which he is fitted. • • • • 

Iowa Code section 85.34(3), 1971 states, in part: 

Compensation for an injury causing permanent 
total disability shall be upon the basis of sixty-six 
and two-thirds percent per week of the employee's 
average weekly earnings, but not more than a weekly 
benefit amount, rounded to the nearest dollar, 
equal to forty-six percent of the state average 
weekly wage paid employees as determined by the 
Iowa employment security commission under the 
provisions of section 96.3 and in effect at the 
time of the injury provided that no employee shall 
receive as compensation less than eighteen dollars 
per week, except if at the time of his injury his 
earnings are less than eighteen dollars per week, 
then the weekly compensation shall be a sum equal 
to the full amount of his weekly earnings; said 
weekly compensation shall be payable during the 
period of his disability for a period of time not 
to exceed five hundred weeks. 

ANALYSIS 

The sole issue on appeal is whether claimant's disability, 
for purposes of determining the proper duration of benefits, 
relates back to July 6, 1972 when her injury occurred on October 
14, 1974 when she first underwent back surgery. While the 
record does indicate that claimant continued her employment 
subsequent to her fall on July 6, 1972, the medical evidence 
does not indicate her continued employment to have materially 
contributed to her present disability. Claimant suffered a 
significant degree of back pain from the time of her fall on 
July 6, 1972 through the time that she quit work and her eventual 
surgery. The reports of Drs. Brown and Blenderman were to the 
effect that claimant had a preexisting defect at the L3, L4 
region, which was materially aggravated by the incident on July 
6, 1972. The only indication by a treating physician that 
claimant suffered physical trauma of any nature following the 
July 6, 1972 incident 1s found in the September 7, 1982 letter 
of Dr. Blenderman. Even then Or. Blenderman continued to 
maintain that the primary cause of claimant's disability was the 
fall in July of 1972, describing any trauma of carrying sample 
books, measuring closet space, and pushing bedding as mere 
aggravations which did not precipitate surgery or further 
disability. As such, it is an inescapable conclusion that the 
injury causing claimant's disability resulted from her July 6, 
1972 fall, and not from additional physical trauma or aggravation. 
The deputy's conclusion that claimant is permanently disabled as 
a result of her July 6, 1972 injury is affirmed. 

FINDINGS OF FACT 

1. Claimant was an employee of Sears, Roebucks & Co. 

2. Claimant was inJured when she fell down a flight of 
steps on July 6, 1972. 

3. Claimant had a preexisting back condition prior to July 
of 1972. 

4. Claimant continued to work at Sears until October of 
1974. 

5. Claimant suffered an aggravation to her back injury in 
July of 1973. 

6. Claimant's aggravation of her back injury of July 1973 
was not material. 

7. Claimant underwent surgery on October 14, 1974 as a 
result of her back injury. 

8. Claimant's October 14, 1974 back surgery was precipitated 
by the July 6, 1972 incident. 

9. Claimant is presently permanently totally disabled as a 
result of her July 6, 1972 back injury. 

CONCLUSIONS OF LAW 

Claimant has sustained the burden of proving that her 
disability is causally related to her July 6, 1972 accident. 

Claimant is permanently totally disabled as a result of her 
July 6, 1972 accident. 

WHEREFORE, the deputy"s decision filed November 30, 1982 is 
affirmed. 

THEREPORE, it is ordered: 

That defendant pay unto claimant five hundred (500) weeks of 
Permanent total disability at the rate of sixty-three dollars 
($63.00) per week. 

Defendant is to reimburse claimant for pharmacy bills in the 
amount of one hundred forty-four and 20/100 dollars ($14 4.20). 

Defendant is to r eimburse claimant nine hundred eighty-seven 
and 30/100 dollars ($987.30) for mileage. 

Costs are charged to defendant pursuant to Industrial 
Commissioner Rule 500- 4 .33. 

Defendant is ordered to file a final report upon payment of 
this a ward. 

Signed and filed this 31st day of October, 1983. 

Appealed to District Court; 
Pending ROBERT C. LANDESS 

INDUSTRIAL COMMISSIONER 

\ BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

DAVID A. FRANCIS, 

Claimant, 

vs. 

RYDER TRUCK RENTAL, File No. 686450 

A P P E A L 
Employer, 

and 0 E C I S I O N 

CRAWFORD ANO COMPANY, 
OLD REPUBLIC INSURANCE CO., 

Insurance Carrier, 
Defendants. 

STATEMENT OP THE CASE 

Claimant appeals from a decision on attorney's fees wherein 
claimant was ordered to pay a one-third attorney fee on past and 
future compensation, including permanency. 

The record on appeal consists of exhibits l through 6, as 
well as the briefs and filings of all parties on appeal. 

of 
to 

ISSUE 

Whether the deputy's order that claimant pay attorney's fees 
one-third of past and future workers' compensation benefits 
Patrick Payton is unreasonable. 

REVIEW OF THE EVIDENCE 

On September 22, 1981 claimant sustained an injury arising 
out of and in the course of hi~ employment with Ryder Truck 
Rental. The area of the body affected was claimant's right 
shoulder. Healing period benefits were paid for approximately 
one year, after which claimant was awarded permanent disability 
based upon a five percent loss of function of the arm. Claimant 
was unable to return to work at that time. 

Claimant originally was represented by William B. Garten. 
In August of 1982 claimant discharged Hr. Garten and retained 
Roy H. Irish for the purposes of seeking further rehabilitation 
benefits. Hr. Irish secured another medical examination, but 
claimant's application for rehabilitation benefits was withdrawn 
once it beca~e apparent that the examination merely confirmed 
earlier findings: Claimant later visited Patrick R. Payton and 
Ronald G. Cable in ;egard to a separate legal matter. Discussion 
concerning claimants disability ensued, and claimant retained 
Hr. Payton and Hr. Cable to represent him in further efforts to 
gain additional rehabilitation benefits. The newly retained 
attorneys arranged for yet another examination of claimant which 
resulted in claimant's hospitalization and rotator cuff surgery 
(the doctor's fees were paid by the insurer). Weekly workers' 
compensation benefits were reinstated retroactive to January 5 1982. ' 

On March 7, 1983 claimant signed an agreement which read follows: as 

I, David A. ~r~ncis, hereby authorize Crawford 
and Company to d r aft my weekly workers (sic) 
compensation benefit payments solely to Patrick H. 
Payton. 

I understand that Hr. Payton will deposit said 
payments into his Trust Account and after deducting 
33-1/3 contingent fee owed to Patrick e. Payton, Hr. 
Payton will pay the balance of each weekly payment to me. 

I further understand that I will receive a photo 
copy of the actual check for informational purposes. 

I further release Crawford, Company and Ryder 
Systems, Inc., for liability for making the payments 
in this manner. (Exhibit 2) 

Payment of claimant's benefits continued as stated in the 
:gretementd. On May 13, 1983 claimant wrote a note discharging Mr. 
ay on an Hr. Cable (Ex. l). Claimant subsequently retained 

Gene R. La Seur to represent him in the matter of payment of 
furthe r a t torney's fees to Mr. Payton and Mr. Cable. 

APPLICABLE LAW 

Iowa Code section 86.39 provides: 
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All fees or claims for legal, medical, hospital, 
and burial services rendered under this chapter and 
chapters 85 and 87 shall be subject to the approval 
of the industrial commissioner, and no lien for 
such service shall be enforceable without the 
approval of the amount thereof by the industrial 
commissioner. For services rendered in the district 
court and appellate courts, the attorney's fee 
shall be subject to the approval of a judge of the 
district court. 

ANALYSIS 

It is apparent that but for the labors of Patrick Payton and 
Ronald Cable, claimant's workers' compensation benefits would 
not have been reinstated, nor would c laimant have received 
needed medical care. Claimant knowingly signed a contingency 
fee contract to pay one-third of his recovery to Mr. Payton. 
Al though the percentage set forth in the contr act m;w o r may not 
be as recommended by this agency, it is within the range of 
charge foe attorney's services in workers' compensation cases in 
this locale. The claimant signed the agreement and accepted the 
successful services of his attorneys. The deputy's order that 
claimant pay one-third of his recovery to Patrick Payton is not 
unreasonable and will be affirmed. 

FINDINGS OF PACT 

l. Claimant employed Patrick Payton and Ronald Cable to 
represent him in his workers' compensation case. 

2. Through the efforts of Payton and Cable claimant received 
needed medical attention. 

3. Through the efforts of Payton and Cable claimant's 
workers' compensation benefits were reinstated. 

4. Claimant signed a contingency fee contract to pay 
one-third of his recovery to Patrick Payton. 

5. One-third of claimant's recovery does not represent an 
unreasonable fee under the circumstances of this case. 

CONCLOSION 

A contingency fee of one-third of claimant's recovery will 
be allowed. 

WHEREFORE, the deputy's decision filed May 31, 1983 is 
affirmed. 

THEREFORE an attorney's fee of one-third (1/ 3) of claimant's 
recovery is approved in favor of Patrick H. Payton. 

Signed and filed this 30th day of September, 1983. 

Appea led t o Di s trict Court; 
Af f irmed Robe rt c . Landess 

Industrial Commissione r 

BEFORE THE IOWA INDOSTRIAL COMMISSIONER 

SAMMIE LEE FREEMAN, 

Claimant, 

vs. 

IOWA DEPARTMENT OF 
TRANSPORTATION, 

Employer, 

and 

STATE OF IOWA, 

Insu~ance Carrier, 
Defendants. 

Pile No. 643633 

A P P E A L 

D E C I S I O II 

STATEMENT OP THE CASE 

Claimant suffered an injury to his back in an incident 
arising out of and in the course of his employment on March 21, 
1980. A first report of injury was filed August 7, 1980. While 
a memorandum of agreement has not been filed, permanent disability 
benefits to the extent of 25 percent of the body as a whole 
appear to have been paid. (Transcript, page 4) Claimant now 
appeals from an October 14 , 1983 review-reopening decision 
wherein he was determined to have sustained an industrial 
disability of 25 percent of the body as a whole as a result of 
the March 21, 1980 injury, and was ordered to take nothing 
further as a result of the proceedings. 

The record on appeal consists of the hearing transcript 
which contains the testimony of claimant, Anna Marge Redllng, 
Richard Burdette Smith, Donald Eugene Rhodes, Jr., and George 
orrle Longnecker, Jr.: claimant's exhibits 1 (A-GJ, 2 and 31 
defendants' exhibits l, 2, and 3; and the briefs and filings of 
all parties on appeal. 

ISSOE 

Whether the deputy erred in failing to find claimant to be 
permanently totally disabled as a result of his injury of Harch 
2.1, 1980. 

REVIEW OF THE EVIDENCE 

At the time of the hearing the parties stipulated claimant's 
applicable workers' compensation rate to be $166.47 per week. 
All medical bills submitted appear to have been paid. (Tr., p. 3) 

Claimant, who is currently a resident of Texas, was 42 years 
old at the time of the hearing. He lived in Ames, Iowa prior to 
moving to Texas approximately t wo years prior to the August 19, 
1983 hearing. Claimant testified that he has been unemployed 
for approximately three years. Claimant reached only the third 
grade in school and possesses very limited reading, writing, and 
math skills. He testified that he has been able to obtain 
drivers' licenses only by taking oral tests. (Tr., pp. 9-10, 
35-36) 

Claimant assisted his father with farm work from age 8 to 
age 16. Between 1956 and 1969 claimant held several Jobs in 
Texas as a custodial worker, truck driver, and garbage collector. 
Claimant moved to Iowa in 1969 and worked on an assembly line at 
Pawn Engineering for approximately t wo years. Be later found 
work with Hetro Solid Waste as a garbage collector until he 
injured his back in 1972. Claimant appears to have been off 
work for approximately two years before takin~ a job as a truck 
driver with the Iowa Department of Transportation in 1973. (Tr., 
pp. 10-28) 

Claimant testified that his work as a driver for the DOT 
required him to load and unload bis truck. Claimant asserted 
that he had fully recovered from his earlier back inJury by the 
time he began working with the DOT. Despite his limited reading 
skills, claimant was able to associate the names of towns with 
the names on shipping labels in order to make deliveries to the 
proper destinations. He indicated that many of the items which 
he delivered were quite heavy, but that he had no further 
difficulties with his back prior to March 1980. (Tr., pp. 28-38) 

On March 21, 1980 claimant was loading 55 gallon chemical 
drums onto a truck. Claimant's method was to tip and roll the 
drums, which weighed about 600 pounds, supporting them by his 
arms and back . On the date of the incident claimant felt a pull 
in his back when he attempted to catch a drum which had gotten 
out of control. Claimant testified that be continued to work 
for three or four days before seeking medical treatment because 
he did not at first believe the back injury to be severe and no 
heavy lifting was being done. He recalled that he was eventually 
treated at the McFarland Clinic by Doctors Gohman and Grant who 
advised him to avoid heavy lifting. Claimant testified that he 
attempted to perform light duty work such as sweeping for about 
one week, but quit because the condition of his back worsened. 
(Tr., pp. 39-45) 

John A. Grant, M.D., an orthopedic surgeon, testified that 
he first saw claimant on May 12, 1980. Dr. Grant's records 
indicate that claimant was initially seen for his current back 
complaints by James Gohman, M.D., on March 28, 1980. Dr. Grant 
testified that he initially believed claimant to have suffered a 
simple low oack strain and prescribed light duty work. Claimant 
was hospitalized for one week in June 1980 without achieving 
significant improvement. On July 3, 1980 Dr. Grant notified 
claimant's supervisor that claimant could return to work as long 
as he performed lifting of no more than 30 pounds and avoided 
bending and prolonged standing. Dr. Grant last saw claimant on 
January 13, 1981 at which time he was experiencing greater 
difficulty walking, bending, and lifting. The doctor indicated 
that he had very little to suggest in terms of medical treatment 
and estimated that claimant had sustained a permanent functional 
impairment of 10 percent of the body as a whole. [Claimant's 
Exhibits 1 (A-G) and 2) 

Claimant testified that he can currently stand for only ten 
to fifteen minutes before his legs begin to bother him. Be can 
walk for about one hour and sit for three to four hours, but is 
restricted in his ability to bend, t wist, and lift. Claimant 
indicated that he has moved back to Texas and has spent the last 
t wo years trying to improve the condition of his back. Claimant 
bas not sought alternative employment of any nature since his 
injury because he doesn't know what types of work he can do. 
(Tr., pp. 46-53) 

Harge Redling, an employee assistance counselor wi t h the 
Department of Transportation, testified that she spoke with 
claimant regarding vocational rehabilitation and JOb al t ernatives. 
(Tr., pp. 117-122) 

George Longnecker, former supervisor of the shipping and 
receiving department at the Department of Transportation, 
testified that he originally hired claimant. Longnecker testified 
to the effect that claimant had been able to keep all of the 
necessary log books required of truck drivers. Longnecker also 
testified that claimant was offered light duty work such as 
s weeping after bis injury, but that he turned the work down. 
(Tr., pp. 190-205) 

Donald Rhodes, Jr., a district manager of International 
Rehabilita t ion Associates, testified that he was approached by 
the insurance carrier to assist claimant in pursuing suitable 
employment. Rhodes reviewed claimant's pertinent medical 
records and interviewed claimant before concluding that claimant 
was capable of functioning in 5,000 to 10,000 of the 20,000 
occupations listed in the Dictlonar of Occu ational Titles. On 
cross-examination it was revea e tat t e witness spen sonly 
about five percent of his time working with clientele, and that 
during the majori t y of his time he is concerned with the selling 
and expansion of the business' services. Rhodes conceded that 
the only physical limitation he had considered in assessing 
claimant's future employment prospects was claimant's li f ting 
restriction. He was unable to estimate the number or types of 
occupations available to claimant after taking into consideration 
claimant's limited ability to bend or t wist. (Tr., pp. 127-189) 

Clifford Smith, a professor in the Industrial Engineering 
Department at Iowa State University, testified to having e xperi
ence with evaluating injured employee's employment opportunities. 
Smith testified that he interviewed c l aimant in Pebruary 1981 
and later concluded t hat claimant had a O percent t o 10 percent 
chance of finding employment with hir~xpressed physical and 
mental limitations. The witness also stat ed t ha t be bad seen 
report& prepared by Dr. Grant, but Indicated t h a t bis concluaiona 
were based primarily upon t .he information provided by claimant 
verbally during the interview. (Cl. Ex . 3) 
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APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of March 21, 1980 is causally 
related to tbe disability on which he now bases bis claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Bo~gs, 236 Iowa 296, 18 N.W. 2d 607 (19 45). A 
poss161I1ty 1s 1nsu ficient; a probability is necessary. 
Burt v. John Deere Water loo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered wi th all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need not"b'e 
couched in definite, positive or unequivocal language. Sondag v. 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expert op1n1on may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an op1nionis for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 
867. See also Musselman v. Central Telephone Co., 261 Iowa 352, 
154 N.W.2d 128 (l9b7). 

An injury is the producing cause; the disability, however, 
is the result, and it is the result which is compensated. 
Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 
(1961); Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 (1943 ). 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-Cit~ Railway Co., 219 Iowa 587, 
593, 258 N.W. 899, 902 (l935) as fo lows: "ft 1s therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal man.• 

ANALYSIS 

The sole issue on appeal is whe ther the deputy erred in 
failing to find claimant to be permanently totally disabled as a 
result of his injury of March 21, 1980. The medical evidence 
provided by Dr. Grant indicates that claimant has sustained a 
functional disability of 10 percent as a result of his back 
inJury. The testimony of Donald Rhodes suggests that claimant, 
even with his physical limitations and limited education, is 
capable of performing in a substantial number and variety of 
occupations. While Clifford Smith was less optomistic about 
claimant's prospects for future employment, it must be noted 
that he based his opinion entirely upon information obtained 
during a single interview with claimant and chose to ignore the 
medical records prepared by Dr. Grant. 

Claimant is 42 years old and possesses very limited reading, 
writing, and math skills. While it is apparent that persons 
with limited education and physical limitations will be faced 
with a variety of patent obstacles in their search for employment, 
their abilities to find employment have not necessarily been 
obliterated. In the instant case claimant has made no attempt 
whatsoever to find employment which would be tolerant of his 
limitations, nor has he been receptive to offers of rehabilita
tive help or employment counseling. In light of the for~going, 
as well as the deputy's first hand impression that claimant is 
capable of performing alternative work in an acceptable fashion, 
the deputy's determination tha t cldimant has sustained an 
industrial disability of 25 percent of the body as a whole is 
3ft i rmed. 

FINDINGS OF FACT 

l. Claimant is 42 years old. 

2. Claimant has a third grade education and posseses 
limited reading, wr iting, and math skills. 

3. Claimant has sustained a functional disability of 10 
percent of the body as a whole as a result of bis March 21, 1980 
back injury. 

4. Claimant has previously worked as a truck driver and 
heavy laborer. 

5. Claimant is capable of working in alternative occupations. 

6. Claimant has not sought alternative employment since his 
injury in Harch 1980. 

7. Claimant has been unemployed for three years. 

8. Claimant has sustained an industrial disability of 25 
Percent of the body as a whole. 

9. Claimant has been paid 125 weeks of benefits. 

10. Claimant 's applicable benefits rate is $166.47 per week. 

CONCLUSION OF LAW 

. Claimant has sustained the burden of proving an industrial 
l1sabtlity to the extent of 25 percent of the body as a whole as 
1 result of his inJury of Narch 21, 1980. 

WHEREPORE, the deputy's decision filed October 14, 1983 is 1fflrmed. 

THEREFORE, it is ordered: 

That claimant shall take nothing further as a result of 
: hese proceedings. 

Costs of 
lefendants. 
,ppeal. 

the review-reopening proceeding are taxed to 
Each party shall bear their respective costs on 

Signed and filed this 29th day of March, 1984. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COHMISSIONER 

JERRY L. FREY, 

Claimant, 

vs. 

BREMCO CONSTRUCTION COMPANY, 

Employer, 

and 

IOWA MUTUAL INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

Pi le No. 656118 

APPEAL 

D E C I S I O N 

Defendants appeal from a ruling denying a motion to reconsider 
opening the record to the employer and insurance carrier. The 
record on appeal consists of the pleadings and filings. 

ISSUE 

Whether defendants' motion to reconsider opening the record 
was properly denied as untimely. 

REVIEW OF THE EVIDENCE 

On October 13, 1983, a deputy industrial commissioner filed 
an order closing the record to the offering of further evidence 
by the defendants. This order resulted from defendants' failure 
to comply with a September 30, 1983 order for production of 
docume~ts. On November 22, 1983 defendants filed a motion to 
rec onsider the October 13 order. Such motion was denied tor 
lack of timeliness. 

APPLICABLE LAW 

Industrial Commissioner Rule 500-4.24(86) states: 

Any party may file an application for rehearing 
of a decision in any contested case by a deputy 
commissioner within twenty days after the issuance 
of the decision. A copy of such application shall 
be timely mailed by the applicant to all parties of 
record not joining therein. Such an application 
for rehearing shall be deemed denied unless the 
deputy c~mm1ssion~r rendering the decision grants 
the appl1cat1on wi thin t wenty days after its filing. 

Rule 4.25(17A, 86) provides that: 

An appeal to or review on motion of the 1ndustr1al 
commissioner must be filed within twenty days after 
the application for rehearing under 4.24(86) has 
been denied or deemed denied. If the application 
f~r rehearing is granted, the appeal shall be filed 
within twenty days of the decision on rehearing. 
If no application for rehearing under 4.24(86) is 
filed, appeal shall be as provided in 4.27(86,17A). 

This rule is intended to implement section 17A.15 
and section 86.24, Iowa Code. 

Under rule 4. 27(86, 17A), it is stated: 

Except as provided in 4 .2 and 4. 25 , an appeal to 
the commissioner from a decision, order or rul1ng 
of a deputy commissioner in contested case proceedings 
where the proceeding was commenced after July 1, 
1975, shall be commenced with1n twenty days of the 
filing o( the decision, order or ruling by filing a 
notice of appeal with the industrial commissioner. 
The notice shall be served on the opposing parties 
as provided in 4.13. An appeal under this section 
shall be heard in Polk county or 1n any location 
designated by the industrial commissioner. 

This rule 1s intended to implement sections 17A.15 
and 86.24, Iowa Code. 

FINDINGS OF FACT 

1. An order was filed on October 13, 1983 closing the 
record to defendants for failure to comply with a prior order. 

2. Industrial Commissioner Rule 4.24(86) provides 20 days 
in which to request an application for rehearing. 

3. The motion to reconsider which is the same as an applica
tion for rehearing was filed on November 22, 1983, 20 days past 
the alotted period of time. 
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4 . A ruling, denying the motion to reconsider as not 
timely, was filed on December 2, 1983. 

5. An appeal was filed on December 22, 1983 asking review 
of the October 13, 1983 order. 

6. A timely filed application for rehearing extends the 
time for appeal from the original decision. 

7. An untimely filed application for rehearing does not 
extend the time for appeal from the original decision. 

8. This appeal is from the ruling on a motion to reconsider 
only. 

9. As the application for rehearing was untimely filed, it 
was properly denied. 

CONCLUSION OF LAW 

Defendants' motion to reconsider was properly denied for 
lack of timeliness. 

WHEREFORE, the ruling of the deputy industrial commissioner 
is a ff i rmed . 

THEREFORE, defendants' appeal is dismissed. 

Signed and filed this 16th day of January, 1984. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

ANNABELLE I. FULLER, 

Claimant, File No. 697124 

vs. 

WEBSTER CITY PRODUCTS COMPANY, 

Employer, 

and 

TRAVELERS INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

A R 8 I T R A T I O N 

D E C I S I O N 

INTRODUCTION 

This is a proceeding in arbitration brought by Annabelle 
Puller, the claimant, against her employer, Webster City Products, 
and their insurance carrier, Travelers Insurance Company, to 
recover benefits under the Iowa Workers' Compensation Act as a 
result of an injury she sustained on May 30, 1980. 

This matter came on for hearing before the undersigned 
deputy industrial commissioner at the Webster County Courthouse 
1n Port Dodge, Iowa on March 15, 1983. The record was considered 
fully submitted on that date. 

An examination of the industrial commissioner's file reveals 
that a first report of injury was filed January 17, 1983. There 
are no other official filings. The record in this case consists 
of the testimony of claimant, Judy Eastwood, Dave Fisher , Ardith 
Gilles~ie; claimant's exhibits l through 6 and 8 and 9. An 
objection was lodged to e xhibit 7 on the basis that it was not 
exchanged. That exhibit will be stricken and not considered; 
and defendants' e xhibits A, Band C. An objection lodged to 
exhibit C that it was not exchanged is without merit in the 
opinion of the undersigned. Exhibit C is a return-to-work slip 
and not a medical report as contemplated by the rule. 

ISSUES 

The issues to be resolved in this proceeding are whether the 
claimant sustained a personal injury which both arose out of and 
in the course of her employment, the e x istence of a causal 
relationship between the injury and the resulting disability, as 
well as the nature and extent of that disability. There is also 
a question of notice under section 85.23 of the Code. 

REVIEW OF THE EVIDENCE 

By stipulation filed bV the parties April 22, 1983, it was 
agreed that the applicable weekly rate in the event of an award 
is $145.98; that the employee wor ked for the defendant on all of 
the dates outlined on exhibit A, attached to the stipulation; 
and that the claimant worked from October 27, 1981 through 
January 28, 19b2 at a local truck stop. It was further stipulated 
that all medical bills contained in this record are fair and 
reasonable. 

Claimant, Annabelle Puller, testified that she was born on 
Hay 5, 1942. She is a high school graduate and has no other 
schooling or training in any specialized field of endeavor. 

The claimant's work history indicates that for the period 
1960 through 1969 claimant worked for a manufact uring company 
for approx imatel y a year and a half. Beginning in 1969 she 
began her employment relationship wi t h the defendant employer's 
predecessor and has continued in t heir employ for a per i od of 
t welve years. 

This witness confi r med that defendant i s a manufacturer of 
washers and dryers •. The claimant worked on a general production 
line, particularly 1n the dryer assembly area. She indicated 
that lifting, bending, carrying, and operating various forms of 
hand-held machinery was required in her position . One of the 
tools that she had to operate was an air gun. It migh t also be 
described as a pistol-grip power screwdriver. This witness 
indicated that for the first five months of 1980 she was involved 
1n assembling "lower back sheets• onto dryers. She would use 
the aforedescribed power screwdriver to attach these backsheets. 
The claimant described at length the operation of the power 
screwdriver, and specifically the torque generated by the device. 
She confirmed that occasionally screws would become stuck and 
she would be required to place additional force or the air gun 
in order to dislodge the screw. She complained of cont inuous 
problems in the use of this device. 

Hs. Puller indicated that 1n May 1980 she was having problems 
with _her hands and difficulties with her grip, evidenced by a 
cont1nu1ng problem of dropping tbings. Claimant indicated that 
she requested of Ardith Gillespie an opportunity to see the 
company pbysic1an, E. Reveiz, H.D. This was accomplished 1n Hay 
1980, and according to the cla i mant Dr. Reveiz permi t ted her to 
return to work with medication. According to the claimant, Dr. 
Reveiz provided her wi t h a slip indicating to avoid use of the 
air guns. Claimant states that the wrist discomfort continued. 

On June 2, 1980, due to continuing discomfort the claimant 
was directed to her family physician, Boyt H. Allen, H.D. This 
appears to to have been accomplished with the permission of Hs. 
Gillespie. Allegedly, Dr. Allen advised the claimant to remain 
off work a few weeks and gave her a notation t o return to the 
employer to that effect. Hs. Fuller indicated that prior to 
that date she didn't realize her condition was work related. Ms. 
Puller indicated that she turned the slip in and remained off 
work a period of two weeks. She indicated that the group 
1nsurance carrier paid for the time off work. 

The record reveals that on June 2, 1980 the claimant's hands 
were s wollen, numb and painful. She indicated that pr ior to June 
2, 1980 she never received any information that the condition 
might be work related or work aggravated. On June 2 Dr. Allen 
apparently indicated to her that the situation was a bilateral 
carpal tunnel syndrome. 

The record indicates that on June 16, 1980 surgery was 
performed by Dr. Allen to rectify the bilateral carpal tunnel 
syndrome problem. After a period of recuperation the claimant 
returned to work 1n October 1980. The claimant indicated that 
poet sur9ery no improvement in hor stAtus was noted. Upon 
return to work in October 1980 the claimant was assigned to what 
might be described as l1ght duty work. She indicated an inability 
to do this work. She noted swelling and tenderness of the hands 
and fingers. She was able to work one day, at which time she 
advised Ms. Gillespie of the difficulties and returned to Dr. 
Allen on October 6. 

Hs. Fuller indicated that the employer set up an appointment 
with c. O. Adams, H.D., who in turn examined the claimant's 
hands and made various tests of bee condition. 

The day after Dr. Adams' e xamination, the claimant returned 
to work on the dryer line, installing motors which weighed five 
to eight pounds each. The witness indicated that again she was 
required to use the screwdriver to work on between fifty and 
eighty machines per hour. She was also required to fasten wire 
harnesses to motors which required hand and wrist action, as 
well as pushing and pulling. The claimant also was required to 
use hand screwdrivers a t times. The record reveals that she had 
continuing difficulties with the screwdriver use and could not, 
in fact , tighten the screws. Claimant's hands continued to 
s well, and she noted flashes of hot and cold in these appendages. 
She indicated that she did the aforedescr1bed job for three or 
four days and then had to discontinue that activity because her 
hands could not take the work. 

Allegedly, Hs. Puller advised t he company nurse that she 
could not do this work and was in turn advised that there was no 
other job available. Claimant stated that she spoke with Daniel 
Parr, who appears to be in a supervisory capacity at the defen
dant, and was in substance advised that she should go elsewhere 
for work. The balance of 1980 and into 1981 the claimant 
continued to have difficulties with her hands. Eventually this 
problem precipitated an e xamination by Horst G. Blume, H.D., of 
Sioux City, Iowa. The record indicates that by the stipulation 
of the parties, claimant returned to work on October 27, 1981 at 
the I-35 Truck Stop and continued in their employ unt il January 
28, 1982. Claimant indicated that she has not worked since 
January 28 , 1982. 

The claimant ' s present problems include inabili t y to lift 
over t wenty pounds, and an inability to perform any activity for 
a length of time. She has a loss of strength 1n her hands and a 
loss of dexterity in her fingers. Some of the s welling has 
dissipated and some of the pain has gone. According to the 
claimant, the s welling and pain dissipated due to the involve
ment of Dr. Blume, 

On c ross-examination, claimant acknowledged that her last 
v1s1t to Dr. Blume was in August 1982. The claimant acknowledged 
that she received e xhibit C from Dr. Reveiz, and t hen indicated 
that she 1s "almost posi t ive • that she rece i ved another form or 
return-to-work slip from him. 

The claimant indicated that prior to June 1980 her hands and 
wrists did not bother her . She indi cated t hat the discomfort 
prior to tha t date was nothing compared to the discomfort she 
fel t when she initially went to Dr. Re veiz . 

Judy Eastwood testified on beha lf of the claimant . She 
con f irmed that she has known the claimant f o r a period of time 
and conf irmed that she was off work f o r a period o f time i n June 
1980. The balance of this wi t ness' di rect a nd cross-examination 
has been considered in the f ina l disposition of t h is c ase. 
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Dave Fisher was called to testify on behalf of the claimant. 
Hr. Fisher is the director of industrial relations and specifically 
1n char9e of safety and personnel for the employer. He confirmed 
that exhibit Bis the paperwork related to the group insurance 
claim processed for the claimant. He confirmed that any infor
mation that the group health insurance carrier would receive 
would come through the defendant. The balance of this witness' 
direct and cross-examination has been considered in the final 
disposition of this case. 

Ardith Gillespie, the insurance coordinator at Webster City 
Products, testified on the their behalf. She confirmed that the 
group insurance carrier, Provident Insurance Company, paid in 
excess of $2,000 on claimant's disability claim. This witness 
testified that the first knowledge the employer had of any claim 
for work-related carpal tunnel syndrome was the document attached 
to defendants' exhibit A, which is dated June 2, 1980. This 
document, si9ned by Dr. Allen, indicated the probable work 
related nature of the carpal tunnel syndrome. Accordin9 to this 
witness, as confirmed by the stamp on the back of the document, 
it was not received by the employer until September 8, 1980. 
This witness confirmed that she was aware that the claimant was 
off work for two weeks to see if her hand condition would settle 
down. She also knew that the claimant was under the care of a 
physician. She confirmed that disability benefits through 
Provident Insurance Company were commenced at this time. This 
witness indicated that Dr. Allen only indicated that the claimant 
had carpal tunnel syndrome and never indicated that it was work 
related. This witness confirmed that from the period June 1, 
1980 through and including September 7, 1980, the employer did 
not receive any report from any physician regarding the fact 
that claimant's condition might be causally related to her work. 
This witness did not believe that the claimant ever reported 
that her condition was work related prior to September 7, 1980. 
Prior to the notation from Dr. Allen, again the employer indicates 
that they were without notice of the possible work related 
nature of the condition. 

This witness indicated that after the claimant was examined 
by Dr. Adams, a position was tailored to meet her limitations. 

On cross-examination, this witness remained firm in her 
testimony that no one had ever advised the employer that the 
condition was work related until Dr. Allen's note was received 
on or about September 8, 1980. 

Claimant was recalled for rebuttal purposes and indicated 
that on June 2, 1980 she received the notation attached to 
defendants' exhibit A, made three Xerox copies and gave one to 
Hs. Gillespie. This witness indicated that Hs. Gillespie was 
aware that the problem was work related; hence, her direction 
that claimant see Dr. Allen. 

John A. Grant, H.D., an orthopedic specialist, noted in a 
report dated November 17, 1982 and contained as part of claimant's 
exhibit 1: 

It is my feeling that this lady's carpal tunnel 
symptoms and ultimate surgery were almost certainly 
associated with the type of work she was doing 
previously. I do not see evidence for a clear-cut 
diagnosis of rheumatoid arthritis. I am not overly 
impressed with t he x-ray findings and certainly 
Doctor Adams' laboratory studies and ours are 
within the limits of normal. Ber current problems 
with primarily weakness in the upper extremities 
appears to this examiner to be much more subjective 
than obJect1ve in nature. I would appreciate that 
she probably cannot resume employment with the 
repetitious use of vibrating equipment and I think 
she would be limited in some type of repetitious 
hand motion even if it is not very extreme in 1ts 
requirements. Nevertheless, with some type of 
attention paid to avoiding jobs requiring heavy 
grip strength, very repetitious hand motions or the 
use of vibratin9 equipment, I would think she is 
employable. 

I would anticipate that the dia9nosis here is 
residual problems post carpal tunnel release, the 
treatment of which should be strictly symptomatic. 
I would estimate her percent of partial permanent 
physical impairment at 10 percent of each upper 
e xtremity. Using the combined tables this 9ives a 
combined rating of 19 percent which when you 
convert that t o the whole man 9ives a percentage 
impairment of 11 percent. Establishing a percent 
of impairment in this type of problem is difficult 
and much of the impairment rating is based on the 
patient's loss of strength. 

Dr. Borst G. Blume, H.D., a neurosurgeon notes ln a report 
dated August 13, 1982, contained as part of claimant's exhibit 
l: 

The patient has been working for t welve years 
and she first noticed symptoms of injury between 
March and early Hay of 1980. Prior to this , the 
patient had been tr eated for tendonitis for three 
to five years. She developed this kind of weak
ness, especially since Harch of 1980 so she had to 
quit work in9 and it is my opinion that the weakness 
and numbness that the patient has been complaining 
of 1s directly related to her work activity that 
she has done over the last twelve years, ln particular 
when she was workin9 with a pneumatic hi9h torque 
air gun that turned ~crews. 

Boyt B. Allen, H.D., in a letter dated Hay 5, 1982, contained 
as part of claimant's e xhibit 1, notes: 

In rev1ew1ng my records, I am unable to find one 
specific inJury which would result in a condition 
requirin9 the surgery that she underwent. However, 
her work does apparently entail activities that are 
continually traumatic to the hands, and this could 
very well lead to the carpal tunnel condition or at 
least certainly materially contribute to •hem. 

In a report dated October 28, 1980 by C. O. Adams, H. D., an 
orthopedic specialist , he notes that a diagnosis in the claimant's 
case can be made of "rheumatoid disease, early and mild." He 
attributes this rheumatoid disease situation as bein9 a major 
factor in the development of carpal tunnel syndrome bilaterally 
in claimant's work. Be suggests that the claimant may return to 
work if she avoids situations that will aggravate the underlying 
problem. He recommends that she avoid lifting over twenty 
pounds and avoid using air guns or other vibrating tools. He is 
of the opinion that claimant has a permanent disability but 
attributes this to the natural progress of rheumatoid disease. 
Be indicates that she is recovered, in his opinion, from the 
carpal tunnel syndrome and the resultin9 surgical releases other 
than tenderness 1n the scar area, has no residuals as a result 
of the problem in the surgery. He is of the opinion that she 
can return to work as of October 30, 1980. 

It 1s noted in Dr. Allen's letter of Hay 5, 1982 previously 
alluded to, that he indicates his last examination of claimant 
was on October 8, 1980, and at that point she was continuing to 
improve and had a good response from her surgery. 

APPLICABLE LAW 

Claimant has the burden of provin9 by a 
evidence that she received an injury on Hay 
out of and in the course of her employment. 
of Clarksville, 241 N.W.2d 904 (Iowa 1976); 
Telephone Co., 261 Iowa 352, 154 N.W.2d 128 

preponderance of the 
30, 1980 which arose 

McDowell v. Town 
Musselman v. Central 
(l967J. 

The inJury must both arise out of and be in the course of 
the employment. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 
402, 68 N.W.2d 63 (1955) and cases citedatpp. 405-406 of the 
Iowa Report. See also Sister Mary Benedict v. St. Mary's Corp., 
255 Iowa 847, 124 N.W.2d 548 (1963) and Hansen v. State of Iowa, 
249 Iowa 1147, 91 N.W.2d 555 (1958). 

"An inJury occurs in the course of the employment when it is, 
within the period of employment at a place the employee mos 
~easonably be, and while he is doing his work or something 
incidental to it.• Cedar Ra 1ds Comm. Sch. Dist. v. Cad , 278 N.W.2d 
298 (Iowa 1979), HcC ure v. Union et a . ounties, N.W.2d 
283 (Iowa 1971), Musselman, 261 Iowa 352, 154 N.W.2d 128 (1967). 

The claimant has the burden of provin9 by a preponderance of 
the evidence that the injury of Hay 30, 1980 is causally related 
to the d1sabil1ty on which she now bases her claim. Bodish v. 
Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl v. 
L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (194 5). A possib1llty 
is insufficient; a probability is necessary. Burt v. John 
Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W. 2d 732 (1955). 
The question of causal connection is essenti~lly within the 
domain of expert testimony. Bradshaw v. Iowa Methodist qospital, 
251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
~. 247 Iowa 691, 73 N.W.2d 732. The opinion of e xperts neeo 
not be couched in definite, positive or unequivocal language. 
Sondag v. Perris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, 1n whole or in 
part, by the trier of fact. Id. at 907. Further, the weight to 
be 9iven to such an opinion 1s for the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
~~:• 133 N.W.2d 867. See also Musselman, 261 Iowa 352, 154 N.W.2d 

The right of a worker to receive compensation for 1njur1es 
sustained which arose out of and i n the course of employment is 
s t atutory. The statute conferring this right can also fix the 
amount of compensation to b~ paid for d i fferent specific injuries, 
and the employee is not entitled to compensation except as 
provided by the statute. Soukup v, Shores Co., 222 Iowa 272, 
268 N.W. 598 (1936), 

The Iowa Supreme Court in the recent case captioned Simbro v 
Delong' s Sportswear., 332 N.W. 2d 886 (Iowa 1983), shed part1cul~r 
light on a case of this nature when they in substance held: 

In this appeal we hold that worker s' compensation 
benefits for permanent partial disabi l ity of two 
members caused by a single accident ls a scheduled 
benefit. We also hold that the degree of impairment 
must be computed on the basis of a functional, 
rather than an industrial, disability. 

ANALYSIS 

Initially, it is undisputed that on the alleged date of 
injury, Hay 30, 1980, the claimant was an employee of the 
defendant. 

With respect to the notice issue under section 85.23, The 
Code, 1t appears clear from the record, in the opinion of t he 
unders19ned, that Dr. Allen was a physician selected by the 
employer for purposes of e xamining claimant. Testimony to this 
effect is uncontroverted. The record also indicates that group 
benefits were paid to the claimant based on Dr. Allen's involve
ment. For purposes of notice, it is therefore the opinion of 
the undersigned that Dr. Allen acted, in substance, as the agent 
of the employer. It is clear from his notation attached to 
defendants' exhibit A that from the date indicated on that form 
he was aware of the potential or probable connection between the 
bilateral carpal tunnel syndrome situation and the type ot worK 
that the claimant was performing. It is the opinion of the 
undersigned that due to Dr. Allen's position in this case the 
knowledge he had is attributable to the employer and, the;efore, 
they had knowledge of the nature, seriousness and probable 
compensable nature of the injury on or about June 2, 1980. 

With respect to the issue of medical causation, after 
examining the records and taking them into consideration as a 
whole, and specifically relying upon the opinions expressed by 
Dr. Grant and Dr. Allen, it is the opinion of the undersi9ned 
that claimant has sustained her burden and proof and has es
tablished a causal relationship between the work incident which 
occurred on or about Hay 30, 1980, and the bilateral carpal 
tunnel syndrome for which surgery was performed by Dr Allen in 1980. • 

., .. 
ii 

:f 
• 



134 REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 

Dr. Grant is the only individual that addresses the issue of 
the ex tent of claimant ' s functional impairment. His opinion 
along these lines will be relied upon. 

Not e that the aforecited Simbro case deals with a factual 
situation similar to this one, that is, an injury to t wo members 
which arises out of a single incident. Under that case an 
injury of this nature is, in substance, considered to be two 
scheduled members and the concepts of industrial disability or 
the loss of earning capacity do not apply. As a consequence, 
Clifford Smith's opinions in this case are of little assistance. 

Dr. Grant indicates the claimant has sustained a permanent 
physical impairment of ten percent of each upper e xtremity and, 
according to combined values table, equals a rating of nineteen 
percent. According to the undersigned's calculations, Dr. Grant 
has made a slight miscalculation. In order to correctly use the 
combined values tables the ten percent impairment to each 
extremity should be converted to the body as a whole figure. 
According to the AMA guides, ten percent of an extremity equals 
six percent of the body as a whole figure. The six percent 
figures (one for each ten percent impairment) are then run 
through the combined values table. According to the table, the 
combined value of those figures 1s t welve percent. The twelve 
percent is then multiplied by 500 weeks and the resulting 60 
weeks is the length of time compensation is paid. 

With respect to the issue of healing period, Dr. Allen 
indicates that the claimant should remain off work beginning 
June 2, 1980. In a later letter he notes that the last occasion 
he examined the claimant was October 8, 1980, at which time she 
was. improving. According to the stipulation of the parties, the 
claimant returned to work on November 16, 1980. There is 
nothing in the record to establish a healing period beyond 
November 16, 1980. Therefore, the healing period will be found 
to exist and extend from June 2, 1980 through and including 
November 15, 1980. 

FINDINGS OF FACT 

That on May 30, 1980 the claimant was an employee of the 
defendant. 

That on June 2, 1980 the employer received notice of the 
nature, seriousness and probable compensable nature of the 
injury via their agent, Dr. Boyt Allen. 

That on May 30, 1980 the claimant sustained a personal 
injury which both arose out of and in the course of her employ
ment in the form of a bilateral carpal tunnel syndrome. Surgery 
was performed in June 1980 by Dr. Allen. The functional impair
ment does not extend beyond the scheduled members. 

That the healing period in this case extends from June 2, 
1980 through November 15, 1980. Claimant returned to work on 
November 16, 1980. 

That there exists a causal relationship between the inJury 
and the resulting dis4bility. The cloimont has sust6ined o 
functional impairment of ten percent (10\) of each upper extremity. 

That the medical bills submitted in con)unction with this 
case are fair and reasonable and found to be causally related to 
treatment of the injury. 

CONCLUSIONS OF LAW 

The claimant has sustained her burden of proof and has 
established that on May 30, 1980 she was an employee of this 
defendant, and that on that date she sustained a personal injury 
which both arose out of and in the course of her employment. 

The claimant has sustained her burden of proof and has 
established a causal relationship between the injury and the 
resulting disability. 

ORDER 

THEREFORE , IT IS ORDERED that the defendants shall pay unto 
claimant si xty (60) weeks of permanent partial disability 
benefits at the stipulated rate of one hundred forty-five and 
98/100 dollars ($145.98) per week. 

Defendants shall pay unto claimant healing period benefits 
for the period June 2, 1980 through November 15, 1980 at the 
rate of one hundrl!'d forty-five and 98/100 dollars ($145.98) per 
week. 

Defendants shall pay unto claimant the following medical expenses: 

Neurological Institute & Pain Center, P.C. 

Assoc ated Physicians 

Med1cat1ons 

Trinity Regional Hospital 

$786.00 

399.00 

62.22 

590.50 

Defendants shall pay unto claimant the following milP.age 
expenses: 

1980 - 500 miles x .20 • 

1982 - 720 miles x .20 • 

$100.00 

172.80 

Interest shall accrue pursuant to section 85.30, The Code, 
from the date of inJury, May 30, 1980. 

Costs of this action are taxed to defendants pursuant to 
Industrial Commissioner's Rule 500-4.33. 

Defendants shall file a final report upon payment of this 
award. 

Signed and filed this /p&day of September, 1983. 

E. J. KELLY 
DEPUTY INDUSTRIAL COMM ISSIONER 

BEFORE TBE IOWA INDUSTRIAL COKMI SSIONBR 

CBARLES C. FULLERTON, 

Cla imant , 

vs. 
Pile No. 655819 

A P P E A L 
CATERPILLAR TRACTOR CO., 

Employer , 
Self-I nsured, 
Defendant. 

D E C I S I O N 

STATEMENT OP THE CASE 

Defendant appeals from a proposed review- reopening decision 
wherein claimant was awarded additional permanent partial 
disabi l ity benefits based upon a finding of 37 1/2 percent 
indus t rial disability of the body as a whole. Claimant had 
previously received 7 5/7 weeks of healing period benefits and 
87 1/2 weeks of permanent partial disability based on a physical 
impairment of 35 percent of an arm. Claimant was also paid 
medical and travel expenses. 

The record on appeal consists of the transcript of the 
review-reopening proceedings which contains the testimony of 
claimant and claimant ' s witness, Michael Hengl; c l aimant's 
exhibits land 2; and the filings and b r iefs of all parties on 
appeal. 

ISSUES 

Defendant-appellant states the issues as: 

1. was there an agreement for settlement within 
the meaning of section 86.13 such that claimant 
must show a change in condition precedent to 
receiving an increase of compensation under section 
86.1 4 (2) of The Code? 

2. was the deputy's disability determination 
supported by the substantial weight of the evidence? 

REVIEW OP TBE EVIDENCE 

The parties stipulate to $239. 40 as the rate of compensa t ion 
benefl ts. 

Claimant was SO years old at the time of the hearing. De is 
a high school graduate and served t wo years in the Navy as a 
gunner's mate. (Transcript, pages 6-7) His previous job 
e xperience includes line assembly and supervisory tasks in 
assembly. (Tr . , pp. 7-8) He began working for defendant in 
1977 as a chemical unit procPAq tender in a •c• cla~~ification. 
Claima nt testified that defendant rates employees in alphabetical 
order, "A" being a lesser job. (Tr. , p. 10) On January 23, 
1979 claimant was earning $8.57 an hour in an • p• classification, 
working in disassembly of engines. (Tr., p. 11) De was in)ured 
when an overhead engine fell on his right arm. (Claimant's 
Exhibit 1, p. 1) Claimant was taken to Me rcy Hospita l in 
Davenport and treated by John Sinning, M.D. (Cl. Ex . 1, pp . 3, 
16) Dr. S i nning diagnosed the i nJury as a compound fracture of 
the right ulna with ex tensive muscle damage. (Cl. Ex. 1, p. 2) 
Surgery was performed for "debridemen t of compound fracture 
r1ght ulna with e xcision of devitalized muscle a nd reduction of 
vo l ar dis l ocation of the ulnar carpal joint. • (Cl. Ex . 1, p. 2) 
On March 12 , 1979 Dr . Sinning noted the f racture was unhealed. 
(Cl. Ex . l, p . 5) Claimant ' s right arm was placed in a new long 
arm cast. Claimant was released by Dr. Sinning to re t urn to 
• one-handed work" on March 19 , 1979 . (Cl. Ex . 1, pp. 5-6 ) On 
April JO, 1979 Dr . Sinning noted tha t t he f r actu re was hea led 
and claiman t was to rece i ve physical t herapy f o r h i s band, 
wrist, e l bow and shou ld er. Dr. Sinni ng stated tha t claiman t 's 
most serious limi ta t ion o f mo t ion was in t he shoul de r . (Cl. Ex . 1, 
p. 7) In September of 1979 claimant was experiencing pa in a t 
night in his shoul der and weakness in the right hand . (Cl. Ex . l, 
p . 11) Dr. Sinning noted in his progress report of September 6, 
1979: 

On e xamination the wrist moves from 45 e xtension 
to 30 fle x ion but pronation is limited to 20 of 
pronat lon and no supination. 

•.. I have told him [claimant ) that I am not very 
optimistic about trying to restore rotation to the 
damaged forearm and t hat it probably i s a result of 
the sever i ty of the crush injury. 

On November 29, 1979 claimant was referred to orthopaedics 
at University Hospitals for evaluation of his lack of supination. 
(Cl. Ex . 1, p. 12) Dr. Sinning notes the outcome of that 
assessment. 

Mr. Fullerton was seen by Dr. Buckwalter a t 
Univers i ty Hospitals several weeks ago . Dr. 
Buckwalter made the very reasonable suggestion that 
Mr. Fullerton work toward greater use of h i s left 
hand. He indicated that resection of the area of 
tightness could not be expect ed with any degree of 
certainty to improve his function. (Cl. Ex . l. p. 13) 

On March 6, 1980, Dr. Sinning reported that nothing more 
could be done to improve claimant•s arm rotation. 

Hr. Fullerton has a problem of shoulder rotation 
going in 30 degrees compared to 80 or 90 on the 
other side. External rotation 20 degrees compared 
to 60 degrees. Overhead elevation limited by 10 
degrees. 

The elbow lacks 5 degrees of ox 1,N>sion and there 
is a little snap 1n the elbow. Wrist ex tension 60 
degrees, flex ion 30 degrees. Extends h i s fingers 
and wrist well. Rotation no more than 20 degrees 
to pronation and no supination. (Cl. Ex. 1, p. 14 ) 
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On September 23, 1980 Dr. Sinning assigned a 35 percent 
impai rment rating to claimant. 

The degree of loss of rotation contributes 22 \ loss 
of the upper e xtrem i ty. Loss of fle x ion-ex tension 
is another 5\ . This adds up to 27 \ of the arm 
because of the elbow. The limitations in the 
shoulder add up to 6% impairment. Ordinarily these 
t wo values are combined rather than added so that 
27 combined with a 6 is 31 percent. I would 
increase this arbitrarily to 35% based on the 
muscle loss in the fo r earm with the associated 
weakness. (Cl. Ex . 1, p. 16) 

On Kay 24, 1983 claimant consulted Jerome G. Bashara, M.O., 
who determined a total permanency rating of 35 percent of the 
right upper extremity involving impairment to the elbow, forearm 
and shoulder which converts to a 21 percent permanent partial 
physical impairment of the body as a whole. (Cl. Ex. 1, pp. 
17-18) 

When claimant returned to work on Karch 19, 1979, he did 
one-arm sorting and other light duty tasks. (Cl. Ex. l, p. 5; 
Tr., p. 13) Be remained on light duty for one and a half years. 
During this period claimant attempted a job in the pump and 
governor room but was physically unable to compress the springs 
in the plunger assembly. (Tr., 9. 14 ) He returned to sorting 
duties and at the suggestion of claimant's foreman, claimant 
then moved to a piston blaster job 1n the •p• classification. 
(fr., p. 14) Claimant was laid off by defendant on June 6, 1982 
and has not been recalled. (Tr., 9. 16) Claimant testified 
that men with less seniority were called to work by defendant on 
June 6, 1983, but claimant was not recalled because of the 
disability to his arm. (Tr., p. 16) Claimant filed a union 
grievance and was told a senior man was on his piston blasting 
job. (Tr., pp. 33-34) Claimant made a claim through the 
National Labor Relations Board and was told claimant had not 
been recalled because of his d1sab1lity. (Tr., p. 17) Claimant 
stated defendant has not lifted the one-arm restriction from his 
record. (Tr., p. 18) Claimant testified he believes he would 
not have been laid off if he had remained in the pump and 
governor room. (Tr., p. 38) Claimant stated the combination of 
seniority and qualifications would have kept him on the job as 
there are not many people qualified for the Job. (Tr., p. 38) 

The men who were recalled on June 6, 1983 worked two months 
before again being laid off. (Tr., pp. 46-47) Claimant testified 
that 1f he had been called back on June 6, 1983, his rate of pay 
would have been $12.50 - $12.60 an hour and he would have 
received insurance benefits for another year. (Tr., p. 47) 
Claimant stated he did not understand the previous settlement 
based on the impairment to his arm to be the final settlement. 
(Tr., p. 48) "[I)t was my understanding that, you know, Caterpillar 
would be responsibl e for my arm for the rest of my life.• (Tr., 
p. 48) Be has attempted to get other employment through Job 
Service and on his own but has not been successful. (Tr. , pp. 
36-37) Be cannot lift weight above waist high. (Tr., p. 36) 
Be cannot use his arm for hammering or s weeping at home. (Tr., 
p. 44) Personal hygiene and shaving 1s difficult for him. (Tr., 
p. 44 ) 

Michael Hengl, benefit representative for UAW, testtfied 
that he advised claimant in the settlement with defendant. (Tr., 
p. 53) Kr. Hengl stated it was not his understanding that the 
3mount of compensation paid was a final settlement. · (Tr., p. 
53) Be reported that claimant continued to wor k for defendant 
both before and after the settlement. (Tr., p. 54 ) ~r. Hengl 
3tated that defendant had light duty jobs within the "A" through 
•o• classification of dut1es that claimant would be able to do, 
3Ubject to seniority restrictions. (Tr., pp. 54-58) Kr. Hengl 
testi f ied that under the labor agreement with defendant, the 
factors controlling p l acement in a job were qualifications for 
the Job and whether the person being considered had done that 
<Ork before. A third factor was seniority. (Tr., p. 62) Kr. 
lengl stated that since claimant's injury, he has had no opportunity 
to advance his gualifications. (Tr., p. 64 ) Be stated c l aimant 
<as not recalled on June 6 , 1983 because of claimant's arm 
restrictions. (Tr., p. 66) Hr. Hengl testified that people 
like claimant, off for seniority or medical reasons, would 
>ossibly be recalled 1f business picked up. (Tr., p. 68) Kr. 
lengl s t ated that he believed claimant was a highly motivated 
•orker who would still be working if he had not had the industrial 
injur y. (Tr., p. 69) 

APPLICABLE LAW ANO ANALYSIS 

As the deputy correctly points out, the filing of the 
iemorandum of 3greement by defendant was a unilateral action on 
• he part of the employer. The memorandum of ~greement establishes 
•n employer-employee relationship and an injury arising out of 
ind in the course of employment. Freeman v. Luppes Transpor~ C~-• 
!27 N.W.2d 143, 150 (Iowa 1975). In accordance with section ~~. !4, 
• laimant may now seek an incre ase in compensation ben£ fit s 
>rev1ously awarded. " [A)n increase in industrial disability may 
>ccur without a change in physical condition.• Blacksmith v. 
•11-American, Inc., 290 N.W. 2d 348, 350 (Iowa 1980). 

An injury to a scheduled member may, becaus~ of after 
•ffects (or compensatory change), result in permanent impairment 
•f the body as a whole. Such impairment may in turn form the 
>asis for a rating of industrial disability. Dailey v. Pooley 
:umbec_Co., 233 Iowa 758, 10 N.W.2d 569 (1943) Soukup v. Shores 
..2.:_, 222 Iowa 272, 268 N.W. 598 (1936). 

~1th regard to defendant's second issue, the record indicates 
hat claimant's 1njury was determined by both Or. Sinning and Or. 
-ashara to involve func(ional impairment of the right shoulder. 
lalmant was paid compensation benefits for the injury including 
is shoulder based on a 35 percent fun c tional impairment of his 19ht extremity as a scheduled member. A disability to the 
houlder ls a disability to the body as a whole. Alm v. Horris 
ar1ck Cattle Co., 240 Iowa 1174, 38 N.W.2d 161 (1949). 

As claimant has an impairment to the body as a whole, an 
ndustrlal d1sab1llty has been sustained. Industrial disability 
,s defined 1n Diederich v. Tri-City Railwa~ Co., 219 Iowa 587, 
93, 258 ~.w. 899, 902 (1935) as follows: It is therefore 
lain that the legislature intended the term 'disability' to 
ean 'industrial disability' or loss of earnin capacity and not 

mere 'functional disability' to be comp~ted the terms of 

percentages of the total physical and mental ability of a normal rnan." 

Punctional disability is an element to be considered in 
determining industrial disability which is the reduction of 
ea~ning capacity, but consideration must also be given to the 
in3ured employee's age, education, qualifications experience 
and inability to engage in employment for which h; is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121 125 N.W.2d 
251, 257 (1963). ' 

Factors considered in determining industrial disability 
include th~ employee's medical condition prior to the injury, 
after the lnJury, and present condition; the situs of the 
inJury, its severity and the length of healing period; the work 
experience of the employee prior to the injury, after the injury 
and potential for rehabilitation; the employee's qualifications 
intellectually, emotionally and phys i cally; earnings prior and 
subsequent to the injury; and age, education, motivation and 
functional impairment as a result of the injury and inabil ity 
because of the injury to engage in employment for which the 
employee is fitted. Loss of earnings caused by a )Ob transfer 
for reasons related to the injury is also relevant. These are 
matters which the finder of fact considers collectively in 
arriving at the determination of the degree of industrial 
disability. 

Tnere are no weighting guidelines that are indicated for 
each of . the factors to be considered. There are no guidelines 
which give, for example, age a weighted value of ten percent of 
tot~l, education a value of fifteen percent of total, motivation 
~ five percent; work.experience - thirty percent, etc. Neither 
is a rating of functional impairment entitled to whatever the 
d!gree of impairment that is found to be conclusive that it 
directly correlates to that degree of industrial disability to 
the body as a whole. In other words, there are no formulae 
which can be applied and then added up to determine the degree 
of industrial disability. It therefore becomes necessary for 
the deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the finding with 
regard to degree of industrial disab1l1ty. See Birmingham v. 
P1reston~ Tire & Rubber Compant, II Iowa Industrial Commissioner 
Report 39 (1981); Enstrom v. Iowa Public Services Comeany, 11 
Iowa Industrial Commissioner Report 142 (1981); Webb v -.-LoveJoy 
Construction Co., II Iowa Industrial Commissioner Report 430 
(1981). 

Claimant.has no physical restrictions in successfully 
performing his work tasks prior to his injury. During the 
period of his employment with defendant, claimant was motivated 
to increase his job skills and progress into higher paying work 
classifications. But for his injury and resulting disability 
claimant's seniority and job qualifications might have allowed 
him to continue working during a plant slow down. Instead 
claimant is on lay off and unable to find work within his ' 
functioning capacity. 81s ability to compete in the job market 
has been impeded and his earning potential is diminished. The 
evidence is sufficiently convincing to support the findings and 
conclusions of the deputy that claimant has sustained an i ndustrial 
disability of 37 1/2 percent as a resul t of the injury of 
January 23, 1979. 

FINDINGS OP PACT 

1. Claimant is 50 years old and a high school graduate. 

2. Claimant was working for defendant on January 23, 1979 
when he was injured on the job. 

3. Claimant suffered a compound fracture of the right ulna 
and extensive muscle damage. 

4. 
1979. Claiman t returned to "one-arm" sorting work on March 19, 

5. Cla imant was unable t o perform the physical tasks of his previous job. 

6. Claimant was laid off by defendant on June 6, 1982. 

7. Claimant has not been recalled to work and is physicall y 
unable to do the work for which he would have the seniority and 
qualifications. 

8. Claimant has been unable to find other work within his 
one-arm funct1on1ng restrictions. 

9. Claimant has been paid compensation benefits based on 
impairment of his right arm . 

10. Claimant's disability includes functional impairment of 
the right shoulder. 

11. Claimant has a 21 percent permanent partial impairment 
of the body as a whole. 

12. Claimant has an industrial disability of 37 1/2 percent 
as a result of his inJury. 

lJ. Claimant's rate of compensation benefits is $239.40 per week. 

CONCLUSION OP LAW 

Claimant is . entitled to permanent partial disability benefits 
based on a finding of an industrial d1sabil1ty of 37 1/2 percent 
as a result of the work-related injury of January 2~. 1979. 

riHEREPORE, the deputy's proposed review-reopening decision 
is affirmed. 

ORDER 

THEREFORE, lt is ordered: 

That defendant pay unto claimant an additional one hundred 
(100) weeks of permanent partial disability at a rate of two 
hundred thirty-nine and 40/100 dollars ($239. 40). 

That defendant pay the amount due and owing in a lump sum. 

• 
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That defendant pay interest pursuant to Iova Code section 85.30. 

That defendant pay coats of this action pursuant to Industrial 
Commiss i oner Rule 500-4 .33. 

That defendant file a final report within sixty (60) days. 

Signed and fl led thia 21st day of Karch, 1984 

Appealed to District Court; 
Affirmed ROBERT C. LANDESS 

INDUSTRIAL CONN ISSIONER 

BEFORE THE IOWA INDUSTRIAL CONKISSIONER 

CAROL K. GARRETT, 

Claimant, 

VS, 

KAHASIU\ COUNTr HOSPITAL, 

Employer, 

and 

BITUMINOUS CASUALTr COHPANr, 

Insurance Carrier, 
Defendants. 

Flle No. 697109 

APPEAL 

DECISION 

STATEMENT OF THE CASE 

Claimant appeals from an arbitration decision wherein 
claimant was denied permanent partial, healing period or temporary 
total disability benefits. 

The record on appeal consists of the hearing transcript 
which contains the testimony of claimant, Elizabeth Holliday, 
and Barbara Howar1 claimant's e xhibits J through 9; defendants' 
exhibit l (the deposition of Arnis B. Grundberg, K.D.)1 the 
deposition of Carol Garrett 1 and the briefs and filings of all 
parties on appeal. 

ISSUE: 

Whether the deputy erred in finding that neither claimant's 
right nor left carpal tunnel syndrome and accompanying nerve 
problems arose out of and in the course o f her employment with 
defendant employer. 

REVIEW OP THE EVIDENCE 

Claimant, who was SO year• old at the time of the hearing, 
la a high school gradua te and has had previous wo rk e•perionce 
as a wa itress and seed corn sorter. Claimant began working for 
defendant employee in ap~roxima tely 1970 as a housekeeping aid. 
She testified that her duties Included cleaning rooms, mopping, 
and making beds, (Tranacript, pp. 7-13) 

Claimant testified t hat her eight arm and hand were Injured 
in Ha y of 1981 when she collided with a nurse coming around a 
corner. She recalled being off wor k for one week following that 
incident, but that her arm and hand did not bother her upon 
returning to wor k . (Tr., p. 13-15) 

Claimant testified that she was injured again 1n June or 
July of 1981 when she began to experience pain in her left arm, 
wrist, and hand. She was examined by Dr. Phelps at the Mahaska 
County Hospital in July oC 1981, and was fitted with an arm 
brace which kept her wrist from bending. Claimant went back to 
work, but returned to Dr. Phelps when the pain failed to subside 
after a week, She was referred to Donald D. Berg, H.O. She 
teatit1ed that Or. Berg performed surgery on her left hand on 
July 21, 1981, and again in November of 1981. Claimant testified 
that ahe continued to have problems with her left hand and was 
referred to William F. Blair, K.D., by a friend in August of 
1982, Dr. Blair performed surgery on claimant's left hund on 
September 23, 1982. 11·r., pp. 15-29) 

Claimant was soon by Arnie B. Grundberg, M.D., on a referral 
from Dr. Berg in Kay of 1982. (Tr., p. 26) 

Claimant also testified to experiencing pain in her right 
arm beginning in September or October of 1982. 5hr recalled 
that the right arm pain was similar to that which had been 
present in her loft arm and that Dr. Blair performed surgery on 
her eight arm also. (Tr,, pp. 28 JO) 

Claimant testifi~d that her right arm and hand are fully 
functional, while she cannot grip heavy objects with her Jett 
hand because two tlngers no longer bend. She haa remained 
unemployed since July of 1981 and resigned from work in order to 
collect her lPERS. Claimant has not looked foe work of any sort 
because she believes t wo good hands are required for any job. 
(Tr., pp. 32-34, 39 40) 

Elizabeth Holliday, head housekeeper supervisor for defendant 
employer for tho past 11 years, testified that claimant's job 
entailed lifting mattresses in ocdoc to wash underneath and make 

the beds, dusting, aopping, and garbage pickup. The witness did 
not classif y the work as heavy and believed a person with one 
disabled hand could per f orm the duties o f a housekeeper. (Tr 
pp. 58-62) • ' 

In a letter addressed to claimant's counsel dated April 15, 
1982, Dr. Berg reported: 

In answe r to your letter da t ed April 2, 1982 
regarding Carol K. Garrett. I n answer t o your 
question regarding her status at the present time, 
Carol Garrett is 48 years o f age and is post 
operative a second carpal tunnel release. She had 
pr eviously had a carpal tunnel release in July of 
1981. Pos t operative to this procedure the patient 
continued to have pain and numbness and tingling 
over the medial nerve distribution of her hand and 
never obtained good relief. She was treated with 
ice packs, anti-inflammatory medication and rest 
foe her hand. She persisted in having symptoms. 
Following this, she was re-evaluated and felt she 
had extensive scar tissue over the medial nerve and 
she underwent an exploration of the left carpal 
tunnel area on November 18, 1981. It was found 
that she had extensive scar tissue about the median 
nerve and this was freed and a fat graft was placed 
along the medial nerve in hopes this would prevent 
extensive scar tissue formation. 

Following her surgery, she has again progressed 
rather slowly. She continues to have some pain and 
s welling in her hand although this is improving and 
the use of a high intensity TENS unit is helping 
her as far as motion 1s concerned and she is 
improving with physical therapy which she ,a doing 
to retain motion. She also had been placed on 
medication, Vitamin B-6, Elevil and D1lant1n to aid 
in the nerve recovery and to relieve her pain. She 
was last seen by me on Karch 20, 1982 and she was 
told to return to the office in approximately one 
month for follow up exam. She is slowly 1mprov1ng 
and noted to have less s welling on that date of 
Karch 20, 1982 than previous v1s1ts and had better 
motion of her hand. 

As to prognosis, I feel she will probably 
continue to have some intermittent pain in the near 
future. As far as long term, hopefully this will 
resolve and she wi ll again be able to return to 
functional use of her hand. A lot of this 1s 
determined by the amount of scar tissue she forms. 
(Claimant's Exhibit 1) 

A clinical note recorded on November 6, 1982 by Dr. Blair 
states: 

Kcs. Garrett underwent a right carpal tunnel 
release and an external neurolys1s of her left 
median nerve and was released from the hospital 23 
September 82. In the interval she state& significant 
improvement 1n her right hand but persist ant 
problems with the left hand. In the left hand she 
feels aa though her Index finger 1s improved but 
t hat she has pers1stant problems wi th her eight 
long finger. She 1s at present improved to the 
poin t where she 1s able to sleep throughout the 
night time, which she was previously unable t o do, 
She ls also moderately active with the hand at 
present. 

PB: Incision veil healed. The APB is grade 5 
bilaterally, two point discrimination right hand 5 
mm, on the left hand it ia as foll ows: smalls, 
ring 6, long greate r than 15, index 6, t humbs. 

Impression: ll Satisfactory post-op status right 
hand, 2) Persistant pain over portions o f the 
median nerve, post-neurolysis. 

I e xplained to the patient that I was not 
optimi stic about the eventua l outcome in bee left 
hand, as we had discussed pre-operatively. I 
reotated my somewhat pessimist ic point of view, and 
we can hope tha t she does eventually gain some 
decrease 1n her pain experience 1n t he left long 
finger. She was unders t anding and accepting. (Cl. 
Ex . 4 ) 

A clinical note recorded on Hay 4 , 1982 Dr. Grundbecg 
stated: 

Kea. Garrett, age 48 is sent here by De. Berg 
from Ottumwa. She is a housekeeper'a aid at the 
Mahaska County Hospital in Ottumwa. On July 15, 
1981 ahe developed carpal tunnel sympt oms and this 
was a wor k connected problem. She had numbness and 
tingling in the left hand and pain that went all 
the way up to her shoulder from her wr is t . Dr, Berg 
decompressed her carpal tunnel, relieving the pain 
radiating from the wrist to her shoulder and the 
numbness and tingling. She had persistent discomfort 
in the hand and because ot this had another operation 
to decompress the median nerve, at the wrist i n 
November of 1981, At that time a fat graft was 
used to decrease the swelling in the wr i st. This 
has not helped her s1gnlficantly, apparently . She 
has local symptoms in her hand. Her index and long 
tlngers have become st1Cf. The hand hurts her 
constantly. She has not been able to go to work. 
She has been treated with TENS, Vitamin B 6, 
Dilantin and physical therapy, which have helped 
her some but not sign1f1cantly. 

On examination the grip on the right ls 70, left 
17. Pinch r19ht 6, left 3, Sho has s welling in 
the index ond long finger. She misses the distal 
palmer crease by 6cm in flex ion. Her fingers IP 
joints have the appearence of ~trly degenerative 
arthritis. The joints of t he Index and long finger 
ace tender. There is some decreased sensation in 
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the tips of the index and long fingers but not in 
the ring and little fingers. 

Impression: Left carpal tunnel syndrome, post
operative state with residual symptoms 
and some sympathetic dystrophy 

Discussion: I told the patient that she has had 
the treatment that I would consider appropriate for 
a carpal tunnel problem, including for the residual 
symptoms that she has. I think that further 
improvement will come wit~ just time. I reassure 
her that she would improve. (Cl. Ex . 3) 

During his deposition taken September 7, 1982, Dr. Grundberg 
indicated that the history he recorded during his Hay 4, 1982 
examination of claimant reflects a combination of what claimant 
told him and what a prior history recorded by Dr. Berg stated. 
At one point the following ensued: 

Q. Did she tell you that the problem or the 
symptoms that she had were related to her employment? 

A. Well, I don't have that information down. I 
Just have the information down that it hadn't been 
previously decided that she did have a work-connected 
problem that it was a carpal tunnel syndrome. 

o. That is not your opinion, or you don't have an 
opinion? 

A. I don't have an opinion. I'm just relating 
what somebody told me. 

Q. That statement that it is a work-connected 
problem is reflected in your report of Hay 4th or 

A. Yes. 

Q. -- in the history portion? 

A. Yes. 

O. And in order to clarify that for my purposes I 
want to make sure that that statement is a reflection 
of the history that either some -- or Doctor Berg 
provided you and not a reflection of your own 
opinion. 

A. That's correct. 

o. Now, can you tell me by looking at your records 
whether or not that was something that Doctor Berg 
advised you about? 

A. I can't say whether it was the patient or 
Doctor Berg. 

Q. Did Mrs. Garrett when she was here give you any 
history of carpal tunnel symptoms in her right 
wrist? 

A. I don't have any notes that would indicate that 
I asked her anything about the right hand. 
(Grundberg Deposition, pp. 7-8) 

APPLICABLE LAW 

Claimant has the burden of proving by a preponderance of the 
evidence that she received an injury on July 19, 1981 which 
arose out of and in the course of h~r employment. McDowell v. 
Town of Clarksville, 241 N.W.2d 904 (Iowa 1976): Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

An employee is entitled to compensation for any and all 
Personal injuries which arise out of and in the course of the 
employment. Section 85.3(1). 

In the course of relates to time, place and circumstances of 
the in1ury. An injury occurs in the course of employment when 
it is within the period of employment at a place where the 
employee may reasonably be, and while doing the employer's work 
or something incidental thereto. McClure v. Union et al., 
Counties, 188 N.w.2d 283 (Iowa 1971): Cedar Rapids Community Sch. 
v. Cody, 278 N.W.2d 298 (Iowa 1979). 

Arising out of refers to the cause or origin of the inJury. 
The injury must be a rational incident of the work. This means 
that it must be a rational consequence of a hazard connected 
with the employment. Musselman, 261 Iowa 352, 154 N.W.2d 128; 
Cedar Rapids Community Sch., 278 N.W.2d 298. 

The question of causal connection is essentially withln the 
domain of expert testimony. Bradshaw v. Iowa Methodist Hospital, 
251 Iowa 375, 101 N.W.2d 167 (1960). It cannot be predicated 
upon conjecture, speculation or mere surmise. Burt v. John Deere 
Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (l956). An 
award will not be permitted to stand if the evidence goes no 
further than to show a possibility of causal connection. 
Nellis v. Ouealy, 237 Iowa 507, 21 N.W.2d 584 (1946). 

ANALYSIS 

The sole issue on appeal is whether claimant's carpal tunnel 
syndrome arose out of and in the course of her employment with 
defendant employer. Poe an injury to arise out of employment 
there must be a causal connection between the conditions under 
Which the work is performed and the resulting injury. As stated 
ln the preceeding section herein, questions of causal connection 
are essentially within the domain of expert testimony. Although 
the Hay 4 , 1982 clinical note of Dr. Grundberg states that 
claimant's carpal tunnel symptoms were work related, his deposi
tion testimony clearly indicates that such conclusion was not a 
reflection of his own opinion, rather was simply a restatement 
of what he had been told by claimant. At no point in his 
testimony did Dr. Grundberg express the opinion that claimant's 
carpal tunnel syndrome was work related. ThE redical records of 

Dr. Berg and Dr. Blair do an adequate job of relating claimant's 
symptoms and the treatment rendered but in no way indicate that 
claimant's problems were work related. To conclude that claimant's 
condition was causally connected to her employment, without a 
greater showing, would be mere speculation. Claimant has failed 
to prove that her condition arose out of her employment. 

FINDINGS OF FACT 

l. Claimant worked for Mahaska County Hospital as a house
keeper aid for 11 years. 

2. Claimant began having pain in her left arm, ....,ist, and 
hand 1n June or July of 1981. 

3. Claimant underwent carpal tunnel release surgery on her 
left hand in July and September of 1981. 

4. Claimant began having pain in her right arm in September 
or October of 1982. 

5. Claimant underwent carpal tunnel release surgery on her 
right hand in September of 1982. 

6. Claimant underwent an external neurolysis of her left 
median nerve in September of 1982. 

7. Claimant currently h~s full use of her right hand. 

8. Claimant's use of her left hand is limited due to t wo 
fingers which have restricted movement. 

9. Claimant's carpal tunnel problems are not causally 
related to her employment. 

CONCLUSION OP LAW 

Claimant has failed to sustain the burden of proving •hat 
her injury arose out of and in the course of her employment. 

WHEREFORE, the deputy's decision filed March 11, 1983 is 
affirmed. 

THEREFORE, it is ordered that claimant take nothing as a 
result of these proceedings. 

Costs of the arbitration decision are charged to defendants. 
Costs of the appeal are charged to claimant. 

Signed and filed this 31st day of October, 1983. 

ROBERT C, LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

KEITB J. GARRETT, 

Claimant, 

vs. 

DUBUQUE PACKING COMPANY, 

Employer, 
Self-Insured, 
Defendant. 

Pile No. 539960 

APPEAL 

D E C I S I O N 

SrATEHENT OF THE CASE 

Claimant appeals from a review-reopening decision ,n wh ich 
he was denied further benefits beyond those already received as 
a result of an occupational disease he incurred on Hay 7, 1979. 
The record on appeal consists of the transcript of the review
reopening proceeding together with claimant's exhibits l through 
3. Defendant's exhibic A was withdrawn. Employer's answer to 
interrogatory number 9 was offered and accepted as a part of the 
record. The other pleadings and briefs and exceptions of the 
parties on appeal are also considered as a part of the record. 

ISSUE 

Appellant states the issue thus: Whether the claimant should 
be denied healing period benefits from a condition which was 
caused at work which restricts the type of work that the claimant 
can do, and where the company refuses to allow the claimant to 
work in another capacity or in any capacity because of the 
restrictions. 

REVIEW OF THE EVIDENCE 

Claimant was 40 years old at the time of the hearing and is 
a high school graduate. (Transcript, pp. 9-10) After leaving 
school, he worked in general labor jobs and was a supply clerk 
in the Army. (Tr., p. 10) Be worked part-time for defendant 
employer for 3 - 4 years and began full-time employment in 1969. 
(Tr., p. 12) During the years of 1969, 1971, 1972, 1973, 1974, 
1976, 1978 and 1979 claimant visited the medical department of 
defendant employer's plant with complaints of a skin rash. (Tr., 
pp. 14, 33-40; Claimant's Exhibit 2) Claimant testified that he 
broke out in a rash on his hands when he handled products with 
acid content. (Tr,, pp. 13-14) Be was treated by the company 
physician, L. C. Faber, H.D. (Cl. Ex. 2; Tr., p. 14) On July 

.. 
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15, 1981, Or. Faber noted in the claimant's medical record: 
"Given slip for absolutly [sic) dry work - If none available 
take off )Ob.• (Cl. Ex . 2) 

Claimant testified his rash problems only became serious in 
1979 when he began a new job putting tripe into a scalder. (Tr., 
pp. 13-14 ) Claimant was seen by Or. Faber on Hay 10, 1979 and 
was released from work. (Cl. Ex. 2 Work Injury Report) Claimant 
received healing period benefits for a total of si x weeks and 
four days. (Employer "s Report of Benefits Paid) Dr. Faber 
released claimant to return to work on July 3, 1979 with restric
tions that claimant should not handle meat products and should 
do only dry work. (Cl. Ex. 2) 

The record 1s not clear as to when claimant returned to work 
in 1979. Claimant testified that he worked for defendant 
employer through the entire year of 1980. (Tr., p. 15) None of 
his work duties involved handling tripe. (Tr., p. 15) 

On January 3, 1981, claimant was involved in a general 
lay-off. (Tr., p. 16) Claimant testified he was called in June 
of that year by the personnel director and was told there was no 
work available. (Tr., p. 17) Gerald Hoftender, union steward 
and employee of defendant employer, testified that claimant had 
enough seniority to be recalled 1n June of 1981. (Tr., p. 46-49) 
Hr. Boftender stated he was tQld that claimant was not recalled 
because claimant could not do wet work. (Tr., p. 52) 

Claimant was recalled to work on September 23, 1981 and 
worked until October 3, 1981 at which time he was again laid off. 
(Tr., p. 42) Claimant testified he has not worked since October 
3, 1981. (Tr., pp. 25-26) Defendant employer closed its plant 
on October 16, 1982. (Tr., p. 42) 

Claimant testified that he has had no skin rash problems 
since he became unemployed. (Tr., p. 25) On September 17, 1982 
he consulted Allen D. Harves , H.o., a dermatologist, for an 
examination. (Tr. , pp. 23-24) Or. Harves found no evidence of 
dermatitis present on claimant's hands. ( Cl. Ex. l) In his 
report, Dr. Harves stated that, based on the history and descrip
tion provided by claimant, the rash problem was probably a 
contact irritant dermatitis. (Cl. Ex. l) 

In other words , an eczema which develops on the 
hands after continual wetting and drying of the 
skin which produces excessive dryness with cracking 
of the epidermis. In other words, fissuring, which 
then leads to the erythema or redness and the 
subsequent burning and itching sensation. This 
would be a type of dermatitis not uncommonly found 
in people with •sensitive skin", who are dishwashers, 
new mothers who have their hands in and out of 
water a lot, nurses, surgeons who wash extensively, 
etc. 

You again asked about permanent disab1l1ty in this 
patient. From the patient's history, alone, the 
only disability would be in not being able to work 
with tripe and the scalder. There is no way I know 
of to determine the exact problem or cause of the 
patient's dermatitis at the time be was doing that 
job and, since I know of no way of determining 
that, I would not have any idea whether there are 
other Jobs with which the patient would definitely 
have trouble. (Cl. Ex. 1) 

APPLICABLE LAW 

Claimant must show that his dermatitis is connected to the 
employment within the terms ~f the occupational disease law 
which is found in Chapter 85A, The Code. Section 85A.8 states 
as follows: 

Occupational diseases shall be only those 
diseases which arise out of and in the course of 
the employee"s employment. Such diseases shall 
have a direct causal connection with the employment 
and must have followed as a natural incident 
thereto from injurious exposure occasioned by the 
nature of the employment. such disease must be 
incidental to the character of the business, 
occupation or process tn which the employee was 
employed and not independent of the employment. 
Such disease need not have been foreseen or expected 
but after its contraction it must appear to have 
had it~ origin in a risk connected with the employment 
and to have resulted from that source as an incident 
and rational consequence. A disease which follows 
from a hazard to which an employee has or would 
have been equally exposed outstde of said occupation 
is not compensable as an occupational disease. 

Section 8SA.16 provides that workers' compensation law shall 
apply in cases of compensable occupational diseases, and section 
85.33 addresses temporary total and temporary partial disability. 
It states in part: 

(T]he employer shall pay to an employee for injury 
producing temporary total disability weekly compensa
tion benefits, as provided in section 85.32, until 
the employee has returned to work or is medically 
capable of returning to employment substantially 
similar to the employment in which the employee was 
engaged at the time of injury, whichever occurs 
first. 

ANALYSIS 

Claimant appears to contend the employer is liable to him 
for workers' compensation benefits because the only work the 
company had available would have exposed him to elements to 
which he is allergic. While this may be so if the condition 
which prevents the claimant from being unable to perform the 
duties were caused by the employment, 1t is not so when the 
condition preventing the claimant from performing the duties ia 

preexisting or brought in from the outside. This would not bar 
claimant from temporary disability for flare-ups of the condition 
caused by exposure in the work environment but it does not 
establish that the employer is liable for temporary disability 
benefits when the condition is dormant or in remission or for 
permanent disability benefit~ because i t is now found that the 
claimant has a preexisting condition which prevents him from 
engaging in certain employment activities. 

Nothing in the record indicates the propensity to contact 
dermatitis from the •acid" contained in products of the employer 
was caused by the employment. The medical records of Or. Faber 
merely note the periodic presence of a rash and the recommendation 
of duties involving dry work only. Claimant ' s dermatologist, Dr. 
Barves, declines to speculate as to the cause underlying claimant's 
1979 flare-up and compares the condition to one not uncommonly 
found in people with sensitive s kin. There is no showing that 
claimant acquired skin sensitivity for the first time in and 
b~cause of the work environment of defendant employer. 

Equally, there is an absence of evidence that claimant has 
suffered any permanent disability due to his 1979 industrial 
injury . Claimant returned to work for defendant employer when 
his hands healed and remained on the job without incident until 
the January 1981 general lay-off. Claimant has testified that 
he has experienced no subsequent skin problems and Dr . Rarves' 
report confirms that claimant's hands were free of dermatitis in 
October 1982. Clearly the remission of claimant's dermatitis 
has been total, and the 1979 injury, for which claimant received 
temporary compensation benefits, has not resulted in permanent 
impairment. Were claimant to experience a flare-up in the 
course of his employment and causally related to his work 
duties, claimant would be eligible for temporary benefits, but 
such benefits can not be awarded for a dermatitis problem which 
no longer exists. 

PINDINGS OF FACT 

l. On Hay 10, 1979 claimant suffered a severe rash to his 
hands while working for defendant employer. 

2. Claimant was released from work due to the dermatitis 
condition and was paid temporary total disability benefits for 
six weeks and four days. 

3. Claimant returned to work for defendant employer and 
e xperienced no further skin problems. 

4. On January 3, 1981 claimant was laid off from employment 
as a part of a general cut-back. 

5. Claimant was recalled, worked and was again laid off in 
October of 1981. 

6. At a September 17, 1982 examination, clalmant•s physlcldn 
found no evidence of dermatitis on either hand. 

7. Claimant has not suffered a permanent impairment due to 
the work related injury of Hay 10, 1979. 

8. The deputy was correct in denying claimant additional 
benefits. 

CONCLUSIOH OP LAw 

Claimant sustained a temporary total disability for which 
compensation benefits have been paid. Claimant has failed to 
demonstrate that addit1onal benefits are payable to claimant as 
a result of the industcial inJury. 

WHEREFORE, the deputy's proposed review-reopening decision 
is affirmed. 

ORDER 

THEREFORE, it is ordered that the claimant shall take 
nothing further from these proceedings. 

That the costs of this action are taxed to defendant pursuant 
to Industrial Commissioner Rule 500-4. 33. 

Signed and filed this 29th 

Copies To: 

day of February, 1984. 

ROBERT C. LANDESS 
IHDUSTRIAL COMM ISSIONER 
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BEFORE THE IOWA INDUSTRIAL COHHISSIONER 

RICHARD G. GILL, 

Claimant, 

vs. 

3ILL ELECTRIC COMPANY, INC., 

Employer, 

•nd 

JNITED STATES FIDELITY 
ind GUARANTY COMPANY, 

Insurance Carrier, 
Defendants. 

Pile No. 463078 

A P P E A L 

D E C I S I O N 

By order of the industrial comm•ssioner filed March 2, 1984 
.he undersigned deputy industrial commissioner has been appointed 
1nder the provisions of S86.3, Code of Iowa, to issue the final 
tgency decision on appeal 1n this matter. Defendants appeal 
'roman adverse review-reopening decision. 

The record on appeal consists of the transcript; exhibits l 
h1ough 5; and the depositions of Carl Peter DeRosa, Harlene 

ieRosa, and Prank Xavier Maher, H.D. 

The outcome of this final agency decision will modify the 
eview-reopening decision. 

ISSUES 

The hearing deputy found that claimant was permanently and 
otally disabled under the provisions of S85.34(3), The Code, 
nd ordered payments commenced December 30, 1983 but provided a 
redit to defendants for a prior partial commutation. The order 
lso directed defendants to pay $1,988.08 in reimbursement for 
enef1ts under S85.27, The Code, and found that defendants 
hould be penalized under S86.13 in the amount of $500 for 
ailure to pay certain benefits under S85.27. 

The issues are stated in defendants' brief: 

I. Claimant's condition has not substantially 
changed since the date of the settlement. 
II. Claimant failed to prove that his present 

medical problems were caused by his injury of 
October 26, 1976. 

III: It was error to order defendants to begin 
making payments to claimant immediately when in 
fact defendants have prepaid claimant's weekly 
benefits because of a prior commutation. 

IV. It was error to assess a penalty under S86.J3 
of the Iowa Code against defendants for contesting 
the reasonableness of mileage and athletic club 
expenses. 

EVIDENCE PRESENTED 

There has been much litigation 1n this matter since claimant's 
,jury of October 26, 1976; however, a prior agreement for 
!ttlement and partial commutation took care of many of the 
•sues. The basic question for review-reopening was whether 
la1mant had undergone a change of condition since the agreement 
>r settlement. Claimant had had three surgeries prior to that 
1reement for settlement, all involving the low back area of 
1-5 and L5-Sl. 

In the second of those surgeries, a physician in California 
.tempted to fuse a cadaver bone into claimant's spine. That 
ocedure appears to have utterly failed. Claimant then had a 

1ird surgery in an attempt to correct the failure. After the 
1reement for settlement, claimant had yet another surgery 
,umber four) in an attempt to fuse the low back area of L5-Sl. 
1ter yet, he had a chymopapain injection at L3-4. 

It should be pointed out at this time that defendants 
gorously deny any causal relationship between the treatment of 
,e L3-4 interspace and the 1976 injury. 

An orthopedic evaluation of claimant of August 3, 1983 by 
•ward R. Ginsburg, H.D., of Phoenix, Arizona contains about the 
st summary of claimant ' s back problem. 

This is a 43 year old male seen at the present 
time because of pain present in his back. The 
patient's back pain dates back to October of 1976. 
He was working as an electrical contractor at that 
time, moving a pipe bender from a pick-up with four 
other men. This ObJect weighed approximately 450 
pou11ds. Be sustained a twisting injury to his back 
and developed the onset of lower back pain with 
radiation down both legs to the levels of the knees. 
He was seen by or. Murphy in Ventura, California. 
Dr. Murphy 1s a neurosurgeon. He underwent an 
L5-Sl laminectomy afttr myelogram and CT scan had 
been carried out. His back pain was initially 
improved but he still had some persistent leg pain. 
With persistence of symptoms, in 1978, he underwent 
lumbosacral f-Jsion carried out by Or. Murphy, 
carried out with cadaver bone, posteriorly. 
Pre-operatively, he had been placed into a thora
columbar support and was continued 1n this post
operatively for a short period of time. The 
patient states that he did not do well post-operatively 
with persistent back and leg symptoms developing. 

In 1979, he underwent a second fusion ca, ied 
Oul from L4-L5 level, using iliac bone taker from 

the anterior iliac crest on the right side. The 
patient was again placed in t o a thoracolumbar 
scaral (sic) orthosis post-operatively. Be states 
no improvement of symptoms developed. The patient 
does live in Arizona but returned t o California for 
the operation. In April of 1982, he was seen by Dr. 
Maher 1n Flagstaff Community Hospital, an orthopaedic 
surgeon. The patient had a fourth operation with 
the t hird attempt at repair of lumbosacc al fusion. 
He states that he was placed in t o a thoracolumbar 
scaral (sic] orthosis, six to eight hours a day for 
eight months, post-operatively. He felt good from· 
April of 1982 until December of 1982, when pain 
began to resume. 

He was then seen at the Pain Center a t St. 
Luke's Hospital. He has had several epidural 
blocks carried out. In Hay of 1983, chymopapain 
injections at the L3-L4 interspace were carr ied out 
by Dr. Kelley after myelogram and CT scan had been 
carried out. The patient is still wearing a 
thoracolumbar sacral orthosis approx imately six 
hours pee day, stating it does help. He is s wimming. 

John J. Kelley, H.D., a neurologist, from Phoenix , Arizona, 
who treated claimant for the condition at L)-4 gave the following 
summary dated September 26 , 1983: 

On 5/23/83 he had chemonucleolysis at the L-3-4 
level for pr otruded disc. His condition with 
regard to that procedure is stationary. Re continues 
to have symptoms referable to a pseudarthr os1s of 
fused segments at L-4-5 and L-5-S-l and is under 
the care of Dr . Howard Ginsburg, orthopedic sur geon, 
relative to this. 

That same doctor on April 25, 1983 gave the following impresslon: 
"Status post multipl e low back surgeries, persistent low back 
and extremit y pain, and this patient has the classic fa i led back 
syndrome, having had 4 prior low back operations without significant 
benefit." 

. Francis X. Maher , H.D., an orthopedic surgeon from Flagstaff, 
Arizona, who treated claimant during his fourth surgery testified 
by deposition as to the diagnosis: "Hy diagnosis was that he 
had a chronic postoperative back pain syndrome which means to 
say that there 1s an entity in which people have multiple back 
surgeries and the pain is not completely resolved and it is 
difficult, if not impossible, to comple t ely resolve.• ( Maher 
dep., p. 5 11. 16-10) With respect to claimant's change of 
condition, Dr. Maher testified: 

Q. (BY HR. SAR) Doctor, I will let you answer that 
any way you are comfortable with. The condition 
for which he originally sought treat ment, how 1s he 
today as compared to when you first saw him? 

A. He still has back pain and right lower ex tremity 
pain and I certainly can state that I do not feel 
it is significantly improved. 

Q. Is he any worse now that he was before? 

A. Possibly he is worse from a pain standpoint. 
Pain is difficult to measure, you know, and to ma ke 
objective , but at this moment in time, I feel that 
he is having more pain subjectively. 

Q. Bas there been any significant change 1n his 
physical condition that you can detect? 

A. Well, at times his back or lower lumbar para
spinal muscles recently will show more palpable 
spasm than that which was noted on 14 September 
1981. ' 

Q. Anything else? 

A. No, nothing that I have appreciated . 

Q. Doctor, are you familiar with impairment 
ratings for back problems, have you been called 
upon to give them in times past? 

A. Yes. 

Q. Would Hr. Gill's impairment be significantly 
different today than it was prior to his surgery? 

HR. PATTERSON: ~alk1ng about his orthopedic 
impairment? 

HR. SAR: Yes. 

A. When you talk about impairment, you need to, I 
think, always refer to whether the condition is 
stable or stationary and at t his moment in time 1 
am not entirely convinced that his condition is' 
stationary. At times his condition is equal to 
that of 14 September, 1981 from an orthopedic 
standpoint object i vely and subjectively and at 
other times subjectively and objectively his 
condition is worse than what I noted on 14 September 
1981. ' 

Q. Is it possible, Doctor , for you to quantify the 
difference in any way, for example can you s t ate 
whether it 1s appreciably or significantly worse or 
simply noticeable. Can you put any sort of adjective 
or qualifier on it? 

A. Yes. When Hr. Gill is having his worst bouts 
of pain, then his back motion is less than that 
noted on 14 September, 1981 and you can quantify 
tha t . However, it depends upon the level of the 
pa t ient's pain in t erms of the motion obtained. 

Q. Are there times when he perhaps is slightly 
be t te r ? 
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A. Than 14 September, 1981? 

Q. Yes. 

A. No, I do not feel that I could honestly say 
that he is better at present. 

Q. Are there times, however, when he is comparable? 

A. Comparable , yes. (Maher dep., pp. 7-9 11. 7-25, 
1-25 and 1-8) 

Finally, or. Maher states: 

Yes, I feel that it is reasonable to give Hr. Gill 
an impairment rating similar to that which he had 
before surgery. As I mentioned before, I do not 
think his surgery has been of significant benefit 
and in spite of saying at times he may be worse 
from a symptomatic standpoint, after surgery in 
terms of giving U11pairment ratings, those are 
supposed to be based on objective criteria and 
objective criterion a re not sign1ficantly changed. 
(Maher dep., p. 25 11. 6-13) 

Robert H. Barnes, H. D., the medical director at the St. 
Luke's Pain and Stress Reduction Center in Phoenix , Arizona 
stated in a letter of September 26, 1983: 

Considering the severity of the physical pathology 
involved, including the failed fusion in his back, 
and the severity of his pain difficulties, this man 
1s in no way a candidate for any type of work - or 
at this point, for a rehabilitation progrom , in the 
usual sense. After treatment in the Intensive 
Out-Patient Program if there is some improvement, 
whether this involves further surgery or not, we 
will be in a better position to ascertain the 
general directions of a rehabilitation program. 

Claimant assumed after the fourth surgery that his problems 
wo uld lessen; however, he had the episode at L3-4 which he 
describes as follows: •1 though I was home Free. I sat down on 
the edge of the bed, bent over to put my shoes on, and it's like 
someone took a hand grenade and stuck it 1n your back and 1t 
blew up.• (Tr., p. 84 11. 15-18) That pain apparently Improved 
because Dr. Kelley described the condition after the chymopapaln 
injection as "stationary• 1n his letter of September 26, 1983, 
and a report of April 25, 1983 from Dr. Barnes states that the 
pain was decreased 85 percent with reference to the L3-4 distress. 

Claimant also had some psychiatric consultations in a letter 
of March 1, 1983, Dean L. Gerstenberger, H.D., a psychiatrist 
from Flagstaff, Arizona, stated: 

The purpose for this letter is to see 1f it 
would be possible to expedite approval of Dick Gill 
attending the Pain Mana9eme1-.t Centec in Phoenix. I 
am currently extremely concerned about Dick. He 
has become much more depressed in the last two 
weeks and has been getting things in order 1n a 
manner which makes me feel he is an extremely high 
suicidal risk in the next month 1f immediate steps 
are not taken to have him hospitalized and treated. 
I feel that if something definite 1s set up on the 
Pain Management Center for the very near future, 
Dick will be able to look for ward to that and hold 
on. If nothing is done, I am extremely concerned 
of suicidal potential. 

In a letter of August 29, 1983, Dr. Gerstenberg describes 
c laimant as "depressed to a moderately severe degree.• Then in 
a report of Sept~mber 26, 1983, Dr. Gerstenberger states: 

At the present time Dick continues to be somewhat 
depressed but his mental state is much improved 
over what it was prior to going to the Pain Center. 
I feel that if his mental state continued where it 
is now it would have little Interference with his 
being able to hold a job. 

I must add to this a more negative note, however. 
When Dick's pain becomes very severe his mood also 
goes down and it is my sincere belief that Dick 
will sometime in the future again be a high suicidal 
risk if the pain's severity increases with no 
possibility of improvement. 

Or. Maher rates claimant's permanent partial impairment at 
35 percent impairment of the body as a whole (Chart note 11-582) 
and did not change that rating in his deposition. Also, or. 
Maher f~lt that claimant's use of an atheltic club membership, 
which had been disputed by the parties, was a "supportive, 
ancillary adjunct to his physical theory treatments.• (Chart 
note August 17, 1982) 

In an appeal decision of Hay 12, 1983, the undersigned 
deputy industrial comm issioner had made a presumption that 
c ertain compensation payments had continued during the pendency 
of the action. That assumption t urned out to be wrong and the 
parties cured the mistake by a filing of August 12, 1983. That 
filing best explains the situation with respect to the credit 
for the compensation: 

That under the Appeal Decision filed Hay 12, 1983, 
the first full paragraph of page 2 of the decision 
should be corrected ·to reflect that claimant's 
total settlement is 543 weeks (242 TTD as stated by 
Deputy Moranville plus the 26 weeks of TTO from 
4 '28/82 through 10/26/82 plus the 275 weeks of PPD) 
and that 432 weeks have been paid through 5/10/83 
leaving a balance of 111 weeks; further that 
claimant has requested a partial commutation which 
as of Hay 9, 1983, would be computed as follows: 

Remainder 
Commutation of 

Nev remainder 

111 weeks 
ll0weeks 

l week 

APPLICABLE LAW 

Claimant must show that his health impairment was probably 
caused by t he wo rk injury; possible cause is not suffic ient. 
Burt v. John Deere waterloo Tractor works, 247 Iowa 691, 73 N.W.2d 
732 (1955); Ford v. Goode, 1219, 38 N.W. 2d 158 (Iowa 1949); 

Alm uist v. Shenandoah Nurseries, Inc., 218 Iowa 724, 254 N.W. 
35 (1934). Cla mant also as t e ur en to prove the extent of 
his disability. Olson v. Goodyear Service Stores, 255 Iowa 
1112, 125 N.W. 2d 251 (1963). 

Claimant ' s disabil ity is industrial, wh ich is the r eduction 
of earning capacity , and not mere functional impairment. Such 
disability includes considerations of func t ional impairment, 
age , education , qualifications, experience and his inability, 
because of the injury, to engage in employment for wh i ch he is 
fitted. Id. at 1112; Hart in v. Skelly Oil Company, 252 Iowa 
128, 106 N.W.2d 95 (1960). 

Hatters of causal relationship are essentially within the 
realm of expert testimony. Bradshaw v. Iowa Methodist Hospital, 
251 Iowa 375 , 101 N.W.2d 167 (1960). 

Although claimant must show a change of condition in order 
to reopen his case, he does not have to show an increased 
functional disability. Blacksmith v. Al l American, Inc., 290 N.W.2d 
348 , 354 (Iowa 1980) . 

The first and fourth unnumbered paragraphs of S86.13 applied 
to this case: 

If an employer or insurance car rier pays weekly 
compensation benefits to an employee, the employer 
or insurance carrier shall file with the industrial 
commissioner on forms prescribed by the industrial 
commissioner a notice of the commencement of the 
payments. The payments establish conclusively that 
the employer and insurance carrier have notice of 
the injury for which benefits are claimed bu t the 
payments do not constitute an admission of liability 
under this chapter or chapter 85, BSA, or 858. 

If a delay in commencement or termination of 
benefits occurs without reasonable or probabl e 
cause or excuse , the industrial commissioner shall 
award benefits in addition to those benefits 
payable under this chapter, or chapter 85, BSA, or 
858, up to fifty percent of the amount of benefits 
that were unreasonably delayed or denied. 

ANALYSIS 

The second issue, that of the question of the causal relation
ship between the original injury and claimant's L3-4 problem, 
will be considered first. oefendoncs argue with some force that 
none of the evidence establishes such a causal relationship. 
Claimant counters by arguing: 

Although the symptomatology most recent in advance 
of the April 1983 hospitalization reflected that in 
December of 1982 patient was bending over and had 
increased back symptoms, the report, captioned "St. 
Luke's Behavorial Health Center", reflecting a 
discharge of Hay 13, 1983 under or. Barnes' section 
of reports, reflects that bot h Or s. Kelly (sic) and 
Barnes thought that Hr. Gill had a classic failed 
back syndrome, having had four prior low back 
operations without significant benefit . Prior to 
surgery to repair the herniated disk, authorization 
was secured from the insurance carrier and the 
insurance carrier was advised by telephone of the 
diagnosis. All charges have been paid. 

It is not surprising that the disk herniation at 
the level of L3-L4 most recently d i agnosed Is not 
directly and causally related to the October 1976 
lnJury . Rather, It is clear i t reflects a natural 
conseguence of deterioration and injury flowing 
directly from the multiple surgeries undertaken to 
repair back injuries resulting from the initial 
trauma and the complications tha t arose therefrom. 

Such an argument does not refute that of defendants, and no 
reason is given for claimant's failure to try t o connect up the 
injury and the L3-4 incident. Also, just because defendants 
authorized the procedure does not mean that they admitted the 
causal relationship. Claimant 's argument that the condition at 
L3-4 •reflects a natural consequence" of the injury is totally 
without proof. Therefore, one concludes claimant has fa1led to 
carry the burden of showing a causal relationship between the 
inJury and the herniated disc at L3-4. 

Claimant ' s condit ion at L4-5 and L5-Sl, however, Is clearly 
connected to the injury and is of such a serious nature that 1t 
1s extremely doubtful he will ever work again. 

Purther, he has satisfied the requirement that he show a 
change of condition following his fourth surgery. See Haber 
deposition, for example, p. 7 wherein that physician says that 
claimant's pain was poss ibly vorse and that his lower lumbar 
paraspinal muscles showed a more palpable 3pasm after the 
surgery. Of course, one recognizes that or. Maher did not raise 
the disability rating from 35 percent of the whole man. 

Claimant has shown a change of condition in another respect. 
When the parties signed the agreement for settlement after the 
third surgery, it seems clear that they had in mind only a 
partial disability and contemplated that claimant might again be 
able to work. However, that eventuality did not take place and 
probably never will. It is clear, then, that the partiea 
attempted to make a reasonable prediction of clal■ant's disability 
but that prediction should not foreclose claimant from reo~ning. 
See Hyers v. eolida! Inn, 272 N.W.2d 24 (Iowa ap. 1973). See 
also Plain v. Frank In Manufacturing ca:, 2 Iowa Industrial 
co-isaloner Report 306 11982). 
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wi t h respect to the e xtent of claimant's industrial dis
ability, the evidence shows he has a high school education and 
one and one-half years of college. Hor e importantly, perhaps, 
he ope ra t ed a successful e l ectrical business. Even so, the 
constant pain in claimant's low back , which apparently emanates 
from the fa i lure to fuse, incapaci t ates him to such an e xtent 
that he probably will never work again. Therefore, one concludes 
claimant is permanent l y and totally disabled . 

Defendants a r e cor r ect, of course, that they should receive 
a cred i t to the e xtent of the commutation granted from the 
stipulation f i led, it appears compensation was paid to May 9, 
1983. The credit of 110 weeks would mean that claimant's 
compensation payments would be interrupted to June 17, 1985, at 
which t i me they would recommence. 

The review-reopening decision assessed a penalty for late 
payment of benefits under S85.27. As the penalty provision 
applies only to late weekly payments, that part of the review
reopening decision must be changed. Klein v. Furnas Electric 
co., Appeal decision by the industrial commissioner, February 
27, 1984 . 

The findings of fact, conclusions of law, and order of the 
review-reopening decision are not adopted, and those below are 
by the undersigned . 

FINDINGS OP FACT 

Claimant hur t his back at work on October 26, 1976 and has 
had four low back surgeries since then plus chemonucleolysis at 
L)-4 . 

Between the time of the third and fourth surgery, he entered 
into an agreement for settlement under which the parties agreed 
that he had a permanent partial disability of 55 percent of the 
body as a whole. 

Defendants have paid compensation benefits to May 9, 1983 
and from that date to June 17, 1985 equals 110 weeks. 

Claimant had a back pain episode in December 1982 which 
involved the L3-L4 disc interspace and which required treatment 
by chymopapain injection; the condition which resulted from that 
back episode has not been shown to be connected to the injury. 

Claimant's condition at L3-4 is stationary and does not 
significantly contribute to his disability. 

Claimant's main physical problem is a pseudarthrosis, a 
failed back, at L4-5 and L5-Sl . 

The failed back syndrome is connected to the injury of 
October 26, 1976. 

Cl aimant was age 43 at the time of the hearing, a high 
school graduate with one and one-half yea r s of college who 
operated his own successful business. 

Defendants failed to pay certain benefits owed under S85.27. 

CONCLUSIONS OP LAW 

On October 26, 1976, claimant sustained an injury which 
arose out of and in t he course of his employment. 

As a result of that inJury, claimant is permanently and 
to t ally disabled . 

Defendants are entitled to a credit of one hundred ten (110) 
weeks for a prior partial commutation. 

Defendants are not obl iged to pay a penalty for a failure to 
pay bene f ,ts under S85.27. 

ORDER 

WHEREFORE , defendants are hereby ordered to pay weekly 
compensation benef , ts unto claimant at the rate of one hundred 
sixty dollars ($160) per week under the provisions of $85 . 34 (3), 
Code of Iowa , so long as c l aimant's disab,lity shown shall last, 
provided however that such payments do not begin until June 18, 
1985. 

Defendants shall pay unto claimant the sum of one thousand 
nine hundred eighty- eight and 08/100 dollars ($1,988.08) in 
reimbursement for benefits under S85.27. 

The defendants shall pay the costs of the athletic c~ub_ 
membership and e xpenses and the transportation e xpenses incidental 
thereto for all periods of time in the future until such time as 
the claimant's treating physician, appointed by the defendants, 
determines and reports that such expenses are not of reasonable 
medical benefit to the claimant's condition. 

Costs are taxed against defendants. 

Defendant s are ordered to file an up to date claim activity 
report. 

Signed and filed at Des Hoines, Iowa this .1.!.!..tday of June, 
1984 . 

BARRY MORANVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA I NDUSTRIAL CONH ISSIONER 

MICHAEL L. GRAHAM , 

Claimant, Pile No. 693596 
vs. 

RESEARCH COTTRELL, I NC. , 

Employer , R E V I E W -

and 

THE HARTFORD, 

R E O P E N I N G 

D E C I S I O N 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

This is a proceeding in review-reopening brought by Michael 
L. Graham, claimant, against Research Cottrell, Inc., employer, 
and The Hartford Insurance Company , insurance carrier, for the 
recovery of further benefits as the result of an injury on 
January 27, 1982. A hearing was held before the undersigned on 
July 26, 1983. The case was considered fully submitted upon 
completion of the hearing. 

The record consists of the testimony of claimant and Diana 
Graham as well as the transcript of the testimony of Barbara 
Chaldy; claimant's e xhibits l through 10 and 12 through 16; and 
defendants' e xhibits A through D. Claimant filed a letter brief. 

ISSUES 

The issues presented by the parties at the time of the 
pre-hearing and the hearing are whether there is a causal 
relationship between the alleged injury and the disability on 
which he is now basing his claim; the extent of permanent 
partial disability benefits he is entitled to; and his rate of 
compensation. The pa r ties also agreed that the undersigned 
shall determine if claimant's healing period ended in September 
or October of 1982. 

FACTS PRESENTED 

Claimant received an injury arising out of and in the course 
of his employment with defendant on January 27, 1982 when, while 
up on a cooling tower he slipped on some ice and fell five or 
six feet. At the time of his i njury claimant was work ing out of 
a union hall as an electric i an and had been hired by defendant 
who was building a powerhouse. As a result of his injuries 
claimant was referred to different physicians. Claimant ' s main 
complaints were with his bac k and left leg . Claimant presently 
wears a back brace seven days a week. Claimant has been told 
that surgery might be beneficial but claimant has not wa nted to 
undergo surgery. Claimant testified that at the time of his 
injury he had a common-law marriage. 

Claimant indicated that prior to this injury he had no 
physical limitations and that he could perform all of his job 
requirements. Claimant disclosed that his ph~sical complaint at 
the time of hearing is that he can ' t do anything. Claimant 
stated that when he gets on his knees he hurts, when he is under 
a car he hurts, when he mows the yard he hJ rts, but can do some 
activities for shor t periods of time. Claimant indicated that 
he gets up at 6:00 a.m. and goes to s l eep at 10:00 p.m. but 
takes two or three rest periods a day . Claimant has not worked 
since last working for defendant with a light duty slip in March 
or April of 1982. 

On cross-examination, it was brought out that claimant is 
concerned that if he does elect r ical type work outside of the 
union hall he could lose his seniority rights and retirement 
benefits. 

Diana Graham testified that she is married 
although t hey have not had a formal marriage. 
they have held themselves out as being married 
1981. 

to claimant 
Diana stated that 
since June of 

Barbara Chaldy testified that she is a rehabil,tation 
supervisor for International Rehabilitation Association, and 
provided rehabilitation services to claimant at the request of 
the defendant insurance carrier. Ms. Chaldy indicated she first 
contacted claimant on November 2, 1982. Ms. Chaldy disclosed 
that she was unable to place claimant in any position, but was 
not really at that point ~et with claimant's file. Ms. Chaldy 
opined that claimant was not capable of returning to his former position. 

On cross-exa~ination, Ms. Chaldy indicated that because of 
claimant's erratic physical behavior an active job search was 
not initiated. 

In a report dated September 22, 1982 Nark Odell, H.D. , 
indicated he first saw claimant on February 9, 1982 after 
claimant had slipped and fallen at work on January 27, 1982. 
Although cla,mant originally complained of Stiffness in his 
neck, right arm, middle finger, posterior thigh and foot, after 
a few weeks his only complaint was radiating pain down the 
posterior aspect of his left leg. X-rays showed mild narrowing 
of L5-S, and some spur formation. Dr. Odell disclosed that 
cla,mant had a prolonged course of intermittent improvement 
followed by periods of back and leg pain. Dr. Odell revealed 
that orthopedic consultants feel claimant's problem is due to a 
herniated disc and that he would benefit from surgery. Dr. 
Odell indicated that claimant reJected surgery but followed 
conservative treatment. 

In a report dated October 25, 1983 Jerry L. Jochims, N.D., 
opined that claimant had a herniated intervertebral disc at 
L5-Sl and had fifteen percent permanent partial impairment. Dr. 
Joch1ms later opined claimant was 100\ permanently impaired on 
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an industrial basis. In his report of April 27, 1982 Dr. 
Jochims advised claimant to return to work on March 22, 1982 and 
if he was unable to, to follow up in the office on a PRN basis. 

In his report William Catalona, M.D., opined that claimant 
had a hern1ated intervertebral disc. 

APPLICABLE LAW 

The cla1mant has the burden of proving by a preponderance of 
the evidence that the injury of January 27, 1982 is causally 
related to the disability on which he now bases h1s claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. o. Bo~~s, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
poss161Iity 1s insu icient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(l955). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, in whole or in 
pact, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opinion isfor the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N.W.2d 128 (1 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railwa~ Co., 219 Iowa 587, 
593, 258 N.W. 899, cl935) as follows: "It is therefore plain 
that the legislature intended the term 'disability' to mean 
'industrial disability' or loss of earning capacity and not a 
mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man." 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but cons1deration must also be given to the 
injured employee's age, education, qualifications, e xperience 
and inability to engage in employment foe which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, (l963). 

A finding of impairment to the body as a whole found by a 
medical evaluator does not equate to industrial disability. 
This 1s so as impairment and d1sabil1ty are not identical teems. 
Degree of industrial d1sability can in fact be much different 
than the degree of impairment because in the first instance 
reference is to loss of earning capacity and in the later to 
anatomical or functional abnorma11ty or loss. Although loss of 
function is to be considered and disability can rarely be found 
without it, it is not so that an 1ndustcial disability is 
proportionally related to a degree of impairment of bodily 
function. 

Factors considered in determining industrial disability 
include the employee's medical condition prior to the injury, 
after the injury and present condition; the situs of the injury, 
its severity and the length of healing period; the work ex
perience of the employee prior to the injury, after the injury 
and potential for rehabilitation; the employee's qualifications 
intellectually, emotionally and physically; earnings prior and 
subsequent to the injury; and age, education, motivation, and 
functional impairment as a result of the injury and inab1lity 
because of the inj\Jry to engage in employment for which the 
employee is fitted. Loss of earnings caused by a job transfer 
for reasons related to the injury is also relevant, These are 
matters which the finder of iact considers collectively in 
arriving at the determination of the degree of industrial 
d isabi 11 ty. 

There are no weighting guidelines that ace indicated for 
each of the factors to be considered. There are no guidelines 
which give, foe example, age a weighted value of ten percent of 
total, education a value of fifteen percent of total, motivation 
- five percent; work experience - thirty percent, etc. Neither 
is a rating of functional impairment entitled to whatever the 
degree of impairment that is found to be conclusive that it 
directly correlates to that degree of industrial disability to 
the body as a whole. In other words, there are no formulae 
which can be applied and then added up to determine the degree 
of industrial disability. It th~refoce becomes necessary for 
the deputy to draw upon pr1oc experience, general and specialized 
knowledge to make the finding with regard to degree of industrial 
disability. See Birmin ham v. Firestone Tire, Rubber Company, 
ti Iowa Industria omm1ss1oner epor ; ns rom v. owa 
Public Services Company, II Iowa Industrial Commissioner Report 
142 (1981; Webb v. Lovejoy Construction Co., II Iowa Industrial 
Commissioner Report 4JO (l98l). 

ANALYSIS 

Claimant has met his burden of proving that he had a common-law 
marriage on the date of his inJury. Claimant, as well as his 
common-law wife, testified as to their relationship and no 
evidence was received that would contradict their testimony. 
The parties stipulated that if a common-law marriage was found 
to ex1st claimant's rate would be $348.21 per week. 

Claimant has also met his burden in proving he has some 
permanent impairment as a result of his injury on January 27, 
1982. All the medical evidence received would ind1cate that 
claimant has a herniated disc as a result of his injury. The 
only physician to give an impairment rating was Dr. Jochims, who 
opined that claimant was fifteen percent permanently partially 
impaired. 

Dr. Jochims also opined as to claimant's industrial disability. 
Contrary to claimant's argument, Dr. Jochims has not been shown 
to have any expertise in the area of ind~strial disability. The 
fact that a physician has rated many patients as far as permanent 
1mpairmcnt is concerned does not have any bearing on his or her 

qualifications of rating industrial disability. Fu rthermore, Dr. 
Jochims did not 1ndicate what factors he considered when giving 
such an opinion. 

Claimant was born on August 6, 1938 and has an eleventh 
grade education. Othe r than loading trucks as a laborer for one 
and one-half years claimant has spent the majority of his 
working life as an electrician. Claimant also was an apartment 
manager for approximately six months. 

Claimant has met his burden in proving that he can not 
return to his former position as a construction electrician. 
However, the undersigned is greatly hampered by the fact that 
claimant failed to have any physician indicate what claimant's 
working restrictions would be. The undersigned can not base a 
decision on mere speculation. The fact that no restrictions 
were stated does not shift the burden of proof to defendants to 
prove what claimant can do. It is apparent from reading the 
reports that claimant should not do heavy lifting, but even in 
this regard the upper limit of what claimant can lift was not 
presented. This lack of evidence obviously affects the under
signed's ability to determine claimant's loss of earning capacity. 
This lack of information greatly restricts the undersigned's 
ability to determine what claimant's future job opportunities 
might be. Based on the evidence presented, it is determined 
that claimant has an industrial disability oC 35%. 

The September 23, 1982 letter of Dr. Jochims indicates that 
he last saw claimant on September 9, 1982 and at that t1me was 
able to rate claimant's permanent impairment. Claimant has 
failed to show his condit1on has improved since that date. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

WHEREFORE, based on the evidence presented and the principles 
of law previously stated, the following findings of fact and 
conclusions of law are made: 

FINDING l. On January 27, 1982 claimant received an injury 
arising out of and in the course of his employment. 

FINDING 2. At the time of his injury claimant and Diana Graham 
were holding themselves out as husband and wife. 

CONCLUSION A. At the time of his inJury claimant had a common- law 
marnage. 

FINDING 3. As a result of his injury claimant has a permanent 
impairment of f1fteen percent (15\). 

FINDING 4. The medical evidence failed to disclose any physical 
restrictions on claimant other than heavy lifting. 

FINDING 5. Claimant was born August 6, 1938 and has an eleventh 
grade education. 

FINDING 6. Claimant has loaded trucks as a laborer but for the 
maJor1ty of his working life has been a construction electrician. 

FINDING 7. Cla1mant has also worked as an apartment manager. 

FINDING 8. Claimant can not presently return to his Job as a 
construction manager. 

CONCLUSION B. Claimant has an indus t rial disability of thirty-five 
percent (35\). 

FINDING 9. As the result of a September 9, 1982 examination 
cia1mant was rated on his permanent impairment. 

FINDING 10. Claimant's condition has not improved s1nce September 
9, 1982. 

CONCLUSION c. Claimant's healing period ended on September 9, 
1982. 

ORDER 

THEREFORE, IT IS ORDERED: 

Defendants are to pay unto claimant one hundred seventy-five 
(175) weeks of permanent partial disability benefits at a rate 
of three hundred forty-eight and 21/100 dollars (S348.21) per 
week to be computed from September 9, 1982. Defendants are also 
ordered to reimburse claimant the difference between his rate as 
found and the rate paid with regard to healing period benefits. 

Claimant failed to present any evidence to causally connect 
claimant's exhibit 1 and the injury involved so that bill will 
not be allowed. 

Defendants are to be given credit for healing period benefits 
and permanent partial d1sability benefits previously paid. 

Accrued benefits are to be made in a lump sum together with 
statutory interest at the rate of ten (10) percent per year 
pursuant to Section 85.JO, Code of Iowa, as amended. 

Costs are taxed to defendants pursuant to Industrial Commissioner 
Rule 500-4. 33. 

Defendants shall file a final report upon payment of this 
award. 

Signed and filed this day of J dnuary, 1984. 

DAVIDE. LINQUIST 
DEPUTY INDUSTRIAL COMM ISSIONER 
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BEFORE THE IOWA INDUSTRIAL COHMISSIONER 

EDWARD GRAPEVINE, 

Claimant, 

vs. 

iUMBOLOT PEED & GRAIN, 

Employer, 

1nd 

[OWA KEHPER INSURANCE CO., 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

File No. 650724 

R E V I E W 

R E O P E N I N G 

0 E C I S I O N 

This is a proceeding 1n review-reopening brought by Edward 
,rapevine, the claimant, against his employer, Humboldt Feed & 
ira1n, and their insurance carrier, Iowa Kemper Insurance Co., 
. o recover additional benefits under the Iowa Workers' Compen
;ation Act as a result of an injury he sustained on September 4, 
980. 

This matter came on for hearing before the undersigned 
Jeputy industrial commissioner at the Webster County Courthouse 
n Fort Dodge, Iowa on Harch 16, 1983. The record was con
idered fully submitted on that date. 

An examination of the industrial commissioner's file indicates 
hat a first report of injury was filed October 17, 1980. A 
,emorandum of agreement was filed December 17, 1980. A Form 2A 
as filed June 21, 1982 indicating the claimant has been paid 62 
eeks of healing period benefits and a permanent partial disabil
ty of six percent of the body as a whole. 

The record in this case consists of the testimony of the 
laimant, Don Paltinson, o. w. Hoyt, o.c., Gary L. Gonnerman, D.C., 
onnie Jorgensen, Allen Test; claimant's exhibits l through 5 
nclusive; and defendants' exhibits A and B. 

ISSUES 

The issues to be resolved are whether there exists a causal 
elationship between the injury and the resulting disability, as 
ell as the extent of that disability. There is also an issue 
f the appropriateness of certain medical charges under section 
5.27 of the Code. 

REVIEW OF THE EVIDENCE 

At the time of hearing the parties stipulated that the 
pplicable rate in the event of an award is $171.2G. The 
arties agreed that the claimant has been off work since the 
ate of injury, September 4, 1980. The parties further stipulated 
hat the healing period extends from September 4, 1980 through 
ebruary 16, 1982. The parties agreed that all medical bills in 
ssue are fair and reasonable for the services rendered. 

The claimant, Edward Grapevine, testified that he is 62 
ears of age, married, with three grown children. 

His educational background reveals that he completed the 
,nth grade and later secured a G.E.D. certificate. 

His employment background includes farm work prior to World 
1r II. The claimant served in the Coast Guard from 1940 
1rough 1945. Claimant's answer to interrogatory S indicates 
lat post World War II he was self-employed in the radio repair 
isiness, later worked for Cottonwood Country Farms service 
anch, performing the tasks of an assistant manager. Later, he 

,s employed by Clay County Parm Bureau Service Cooperative in a 
1nagement position. Betwen 1962 and 1964 he worked for Bernard 
Lease, Inc. as a traveling salesman. He worked for Doughboy 

•eds of Humboldt, Iowa from 1965 through 1974 as a sales 
•presentative. He began his employment relationship with the 
·fendant, Humboldt Peed & Grain Company, in 1975. The answer 
• the interrogatory and testimony indicates that he worked in a 
,nagement position for the defendant overseeing inventory, 
•okkeeping, sales and supervised personnel. Claimant indicates 

his testimony that while many of his positions were management
lated, some physical exertion was also required by him in 
njunction with operating the business. 

On the date of injury, September 4, 1980, the claimant 
nfirmed that he was working for the defendant. On that date 

was grinding feed when an overhead conveying pipe became 
ogged. Claimant stated that he was attempting to hold the 
pe over his head in an attempt to clear it when it came loose 
d dropped Jolting his arms, neck and shoulder. Claimant 
ntinued to work on the date of the injury, lift1ng 50-100 
und bags of feed and pouring the contents into the mixer. On 
Ptember 4 claimant acknowledges that he felt pain in the upper 
ck area and the painful sensation continued to worsen on 
ptember Sand 6. On September 6 he was examined by Dr. Boyt, 
chiropractor, and confirms that he has not worked since that 
te. 

Hr. Grapevine indicates that prior to the date of injury, he 
~ never experienced neck and shoulder pain which he experienced September 4, 1980. 

Claimant indicates that he has continued under the care of 
• Hoyt since September 6, 1980 on a regular basis. Therapy, 
•ction and chiropractic manipulation have been applied. 

Hr. Grapevine indicates that, post inJury, the pain has come 
l gone on a sporadic basis. However, when the pain builds up 
a point where he cannot tolerate it, he returns to Or. Hoyt 
chiropractic adjustment. The intensity of •h• pain varies 

with the amount of activity which claimant performs. The 
claimant acknowledges that after the 1n1ury he has done some 
driving of an automobile but not to any great e xtent. He has 
also tried to drive a bus but indicates that he "pays for it 
latec.• 

Claimant indicates that pain is located in his neck which 
radiates into his shoulder and arms. He also notes pain in his 
low back. The pain appears to be aggravated upon walking. 

Cla1mant confirms that 1n 1981 he was evaluated at the Mercy 
Hospital Hedical Evaluation Unit. The claimant has filled out 
several Job applications and had one interview, but no other 
responses to his applications for work, Mr. Grapevine indicates 
that he has never declined to make an application. He indicates 
that he would not decline retraining overtures, but none have 
been made. Claimant is not happy in his present status. 

On cross-examination, the claimant confirms that he was the 
manager of Humboldt Feed & Gra1n Company. He indicates that 
this facility has been dissolved and now is closed. 

Since the date of inJury, the claimant confirms that he has 
remained at home. He walks, does the exercises that have been 
prescribed, and paints. 

Be confirms that surgery has been discussed with N.W. 
Hoover, M.D., and rated at a 50-50 chance of success. No 
surgery has been carried out today. With respect to claimant's 
low back complaints, he indicates that he vocalized these to Dr . 
Hoover, but Dr. Hoover did not treat the low back. 

The claimant confirms that prior to the date of injury he 
planned to retire at the age of 62. He confirms that he has 
sold some oil paintings on a professional basis and would like 
to continue that activity, although this painting activity does 
appear to be a hobby. The balance of this witness' examination 
and testimony has been considered in the final dispostion of th~ 
case. 

Don Faltinson testified on behalf of the claimant. During 
the summer and fall of 1980, this witness had occasion to work 
for the defendant on a part-time basis. His work primarily 
involved delivering feed and loading and unloading trucks. He 
is acquainted with the claimant via their work for the defendant. 
He confirms that prior to the date of inJury he has had occasion 
to work w1th claimant and indicates the claimant never complained 
of any discomfort or pain prior to the incident in quesiton. Be 
appeared able to do his work without difficulty. This witness 
confirms the facts of the 1ncident which occurred on September 
4, 1980, producing the injury of which complaint is now made. 
He confirms that the claimant complained of stiffness and 
limitation of motion on September S. This witness has had the 
opportunity to see the claimant post injury and indicates that 
the claimant is very cautious in his movements and limited in 
his actions. He considers claimant an honest and industrious 
individual and not a malingerer. The cross-examination of this 
witness has been considered in the final disposition of this 
case. 

Or. David Hoyt, a chiropractor, testified at length on 
behalf of the claimant. This witness has been in the practice 
of chiropractic for 32 years and is licensed to practice in the 
state of Iowa. He is acquainted with the claimant and confirms 
that the claimant has been his patient for a considerable period 
of time. His first examination of the claimant occurred on 
September 6, 1980. The claimant on that date complained of 
severe pain in the cervical area, which radiated into the left 
shoulder and arm. The facts recited to this witness are similar 
to the testimony given by the claimant with regard to the 
incident in question. After diagnostic stud1es were undertaken, 
a preliminary diagnosis of peexisting degeneration of the discs 
CS, C6 and C7 was made. Conservative treatment was undertaken, 
including chiropractic manipulation three times per wee ks. 

This witness diagnosed a low back difficulty which he 
attributes partly to the cervical injury and partly to a com
pression of LS, Sl. He describes this as a compression of the 
entire spine. 

This witness expressed the opinion that the cervical inJury 
is probably the result of trauma occasioned by the work incident 
described by claimant, He confirms that degeneration of the 
levels of CS, C6 is a common problem with people in the claimant's 
age bracket. This witness confirms that absent trauma the 
degeneration noted would not cause any significant problem with 
the claimant. This is borne out by the fact that the claimant 
was not limited prior to the date of injury. This witness 
indicates that the consequential results of the trauma were more 
severe to the CS, C6 area due to the preexisting degeneration. 
He is of the opinion th~t a healthy Joint could sustain more 
trauma than one with the degeneraive conditions noted. 

In June 1981 low back x-rays were taken and diagnosis of 
scoliosis and degeneration of LS, Sl was made. This witness is 
of the opinion that the low back problem was aggravated by the 
cervical injury previously noted. This witness is of the 
opinion that therapy suggested by the medical doctors in this 
case caused an aggravation of the claimant's condition and 
resulted 1n a downhill progression. The therapy in question 
lasted one week as this was all claimant could stand. The 
chiropractor indicates too much traction was applied at an 
incorrect angle causing additional difficulties. This witness 
confirms that the claimant continues to be treated by him and 
the course of treatment remains the same and includes traction 
and manipulative therapy, walking and exercise. This witness 
confirms that there is presently owing a balance of $870.00 for 
serv1ces rendered 1n this case . He confirms that the carrier 
paid the chiropractic bill up to July 1982. He also confirms 
that in July 1982 he was advised that ho more chiropractic bills 
would be paid after that date. 

This witness confirms that in October 1980 a second opinion 
was jointly secured and recommended by the chiropractor and by 
representatives of Kemper Insurance. Dr. Hoover was the examining 
independent physician. This witness is aware of Or. Hoover's 
opinion on the cervical problem and agrees with his findings of 
an impairment of six percent. He a l so confirms that the claimant 
cannot engage in any occupation requiring lifting. He also 

,,., .. 
1:) 
:0 

0 
( 



144 REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 

cannot engage 1n a position wh1ch requ1res him to be on his feet 
or walk for an extended period of t1me. This witness also 
believes there 1s some impairment due to the low back problems 
but no rating appears to have been given. 

Gary Gonnerman, D.C., a business partner of Dr. Boyt, and 
also a ch1ropcactor, testified at length on behalf of the 
claimant. This witness has been involved in claimant's treatment 
generally and specifically in evaluation. Providing lengthy 
testimony concerning the variety of tests that he performed on 
the claimant, he indicates in his opinion the claimant has 
sustained an impairment of 45 percent of the body as a whole. 
This witness interestingly indicated that the figures can be 
hig~er or lower depending upon "what side of the fence you are 
on. No testimony was offered from this witness as to the 
potential causal relationship between the injury and the resulting 
substantial disability that he noted. 

On cross-examination, this witness confirms that he did not 
become involved in the claimant's case until January 1983. This 
witness admitted that he does not know the cause of the back 
injury, that is, whether it is degeneration or caused from the 
accident. 

Bonnie Jorgensen, the office manager for Job Service of 
Iowa, testified on behalf of the defense. She is charged with 
the general management of the Job Service office, and also is 
directly involved placing people in various positions. She is 
acquainted with the claimant and has known him since the summer 
of 1982. She indicates that when the claimant first came to the 
Job Service office, he indicated he wanted part-time or full-time 
work in bookkeeping, sales and management, but with limited 
physical activity. After the summer 1982 this witness had 
several conversations with the claimant with respect to his 
potential placement. This witness confirms that she referred 
the claimant to potential employers and as far as she knows he 
made contact with them. She indicates that thew & B Cooperative 
was interested in the claimant, and other employers were also 
interested. They had positions which fit his restrictions. The 
balance of this witness' testimony has been considered in the 
final disposition of this case. 

Allan D. Test, an employee of Test & Company, testified on 
behalf of the defense. Be has experience in handling workers' 
compensation claims and working with vocational rehabilitation 
specialists. This witness confirms that he was first contacted 
with respect to the claimant's situation in March 1981 by the 
insurance carrier. He was requested to assist claimant in 
returning to work. Re also confirms that in conjunction with 
this overall job placment, the Mercy Hospital evaluation was 
completed. 

In August 1981 an interview between this witness and claimant 
was conducted to seek out claimant's potential interest with 
respect to employment. Claimant indicated he was interested in 
a mail order business and it was suggested that possibly the 
incur~nce currier could provide come money to assist in beginning 
this business. However, the claimant never provided any figures. 
This witness confirms that he conducted a general job survey in 
the Humboldt area, again, at the expense of the employer-insurance 
carrier and determined that there were few jobs available in 
Humboldt, generally speaking. The balance of this witness' 
testimony has been considered in the final disposition of the 
case. 

Norman w. Hoover, H.D., an orthopedic specialist, notes in 
his letter of Hay 14, 1981, contained as part of claimant's 
exhibit 2, that it was his impression that the claimant's 
present impairment to the cervical spine was related to the 
injury which he sustained in September 1980. He also notes that 
via radiographic studies, there is a suggestion that there is an 
unrelated degeneration of the CS, C6 disc. He is of the opinion 
that apparently the work-related trauma is pathologically 
located at the C6, C7 area. 

Dr. Hoover testified by deposition in these proceedings. Dr. 
Hoover is a board certified orthopedic specialist, and a member 
of numerous professional organizations. This witness confirms 
that he first examined the claimant on December 26, 1980 at the 
request of Dr. Hoyt, the chiropractor. The history reported to 
this physician by the claimant is basically consistent with the 
claimant's testimony. Claimant, upon examination, complained of 
residual pain in his neck and less pain radiating into his arms. 
Diagnostic studies were undertaken and x-rays displayed a 
narrowing of CS, C6 intervertebral spaces with some hypertrophic 
ridging of that space. Dr. Hoover indicates that narrowing is 
not unusual for a man the claimant's age. 

The physician then testified at length concerning the 
numerous periodic visits and examinations that he conducted of 
the cla,mant. Eventually therapy was recommended at Trinity 
Regional Hospital in Port Dodge. It appears from the record 
that there may have been some aggravation of the symptoms due to 
this therapy. It wasn't until February 16, 1982 that the 
claimant complained of low back pain. Dr. Hoover undertook an 
evaluation of claimant's permanent impairment and notes in his 
testimony as follows with regard to that impairment: 

Therefore, I would agree with six percent as a 
measure of permanent impairment, but my note says 
that this does not measure physical disability, 
since it gives no weight to the maJor problem which 
is pain and increasing pain with activity. Therefore, 
I evaluated Hr. Grapevine's physical disability 
from any type -- for any type of act1vity, to be 
twenty-five percent 9f the whole person, and 
concluded that since his usual occupation was a 
strenuous one, that he could not return to that, 
that is to say that he was at least at that time 
totally disabled from his usual occupation or any 
other of a similar type. 

Dr. Hoover notes that he is of the opinion claimant has a 
six percent functional impairment and has gratuitously opinioned 
that the disability attributable to the injury is 25 percent of 
the body as a whole. He notes that claimant's "physical disability• 
is significantly greater because of pain than his rateable 
physical impairment. He disagrees with the report of the 
Medical Occupational Evaluation Center, and noted "disability• 
as six percent. He notes that "six percent physical disability 

is virtually none.• This physician confirms that degenerative 
change~ preexisted the injury in question. The physician is of 
the opinion that the trauma described by the claimant could have 
caused a protrusion of the disc in question. This physician 
confirms that surgery was discussed, but based on the risks due 
to claimant's age, and based upon the fact that claimant was at 
least bearing up to the pain, the physician recommended that the 
surgery not be carried out. In substance, the physician is of 
the opinion there is a causal relationship between the incident 
and the resulting injury. Be is of the opinion that claimant 
cannot _perform heavy lifting of 50-100 pounds. Be is also of 
the opinion that claimant cannot operate an automobile for 
extended periods of time. 

This physician, after examining the report of the Medical 
Occupational Evaluation Center, indicates that he is in agreement 
with all of their findings. He only disputes the way they 
stated the disability rating. 

On cross-examination, the physician confirmed that surgery 
has not been performed. The physician is also of the opinion 
that the chances of success of a proposed surgical procedure 
would be quite good. The balance of this witness' testimony has 
been reviewed and considered in the final disposition of this 
case. 

The contents of the Medical Occupational Evaluation Center 
report, marked defendants' exhibit A have been reviewed in 
conJunction with disposition of this case. In summation, that 
report indicates: 

As a result of this accident of September 4, 
1980, he did sustain permanent partial disability. 
This amounts to 6\ or more of the body as a whole 
at this time, but the figure is somewhat indefinite 
depending upon the need for any possible surgical 
intervention in the future. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of September 4, 1980 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Pischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. ~._Q. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or reJected, in whole or in 
part, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opinion is for the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133, N.W.2d 867. See also Musselman v. Central Telephone 
Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
(1956). If the claimant had a preexisting condition or disability 
that is aggravated, accelerated, worsened or lighted up so that 
it results in disability, claimant is entitled to recover. 
Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812, 
(l96~). 

The Iowa Supreme Court cites, apparently with approval, the 
C.J.s. statement that the aggravation should be material if it 
is to be compensable. Yeager v. Firestone Tire & Rubber Co., 
253 Iowa 369, 112 N.W.2d 299 (1961); 100 C.J.S. Workmen's 
Compensation S555(17)a. 

An employer takes an employee subject to any active or 
dormant health impairments, and a work connected inJury which 
more than slightly aggravates the condition is considered to be 
a personal injury. Zie~ler v. United States Gypsum Co., 252 
Iowa 613, 620, 106 N.w. d 591 (l960), and cases cited. 

. As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-C1ty Railway Co., 219 Iowa 587, 
593, 258 N.w. 899, (1935) as follows: "It is therefore plain 
that the legislature intended the term 'disability' to mean 
'industrial disability' or loss of earning capacity and not a 
mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man." 

ANALYSIS 

It is undisputed that on the date of inJury, September 4 , 
1980, the claimant was an employee of the defendant. The record 
reveals that the defense has filed a memorandum of agreement in 
this case, and by that document admits in addition to the 
employee-employer relationship, that on the aforementioned date 
the claimant sustained a persooal inJury which both arose out of 
and in the course of his employment. The claimant has been 
examined and/ or treated by a variety of practitioners running 
the gamut from chiropractors to the Medical Occupational Evaluation 
Center to Dr. Hoover, a well qualified orthopedic specialist. 
In analyzing the medical data, 1t Is interesting to note that or. 
Hoover, Dr. Hoyt and the Medical Occupational Evaluation Center 
all rate claimant at approximately the same functional impairment 
of six percent. While Dr. Hoover had some disagreement with the 
final results of the Hercy Hospital Hedical Occupational Evaluati00 

Center, a close examination of their opinion evidences the fact 
that there might be some confusion as to whether they are 
talking about impairment or disabil~. If they are talking in 
terms of impairment, the three opinions are very close. CertainlY 
Dr. Hoover, who has been the claimant's treating physician, and 
Dr. Hoyt, the chiropractor, can be said to be In agreement as to 
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the extent of functional impairment. In the opinion of the 
undersigned, this closeness of op1n1on among various practitioners 
is very persuasive 1n the f i nal disposition of this case. It 1s 
only Dr. Gonnerman who provides an opinion of a functional 
impairment which is substantially different from the afore
mentioned individuals or institutions. The great disparity in 
the rating, in the opinion of the undersigned, detracts from the 
weight and credibility of Dr. Gonnerman's position. 

It 1s clear that the claimant has some preexisting degenerative 
condition in the cervical area. The record 1s clear, however, 
that the claimant was productive and able to work on a regular 
basis prior to the date of injury 1n question. This would leave 
the undersigned to believe that any preexisting cervical problem 
was dormant and non-disabling prior to the incident in question. 
The record is clear that the claimant has had significant 
difficulties post injury and a significant period of healing 
period has been paid. 

The claimant is approximately 62 years old and admitted to 
an intent to retire at age 62 prior to the date of injury. The 
record is clear that he posseses some talents over and above the 
normal laborer. He has experience in management of various 
facilities, all of which are to his credit. 

Based upon the record as a whole, and taking into consideration 
the aforementioned industrial disability considerations, it is 
the opinion of the undersigned the claimant has sustained an 
industrial disability to the extent of t wenty-five percent of 
the body as a whole. It is noted that the opinion of the 
undersigned coincides with that of Dr. Hoover. It should be 
noted, however, that Dr. Hoover's opinion as to disability was 
not controlling on the undersigned. 

With respect to the issue of section 85.27 benefits, it is 
the opinion of the undersigned that based upon the record, 
notice was conveyed to Dr. Hoyt that his bill would no longer be 
paid but it does not appear that this information was ever 
conveyed to the claimant. In light o~ the defendants' failure 
to advise the claimant of the discontinuance of his involvement 
with Dr. Hoyt, it is the opinion of the undersigned that the 
charges of Dr. Hoyt for the period in question should be the 
responsibility of the employer and insurance carrier. 

FINDINGS OF FACT 

That on September 4, 1980 the claimant was an employee of 
the defendant. 

That on that date he sustained a personal 1nJury in the form 
of an aggravation of an underlying cervical degenerative con
dition. 

d That claimant was in a state of healing from September 4, 
1980 through February 16, 1982. 

, That claimant has sustained a permanent functional impairment 
of six percent (6 1 ) of the body as whole. 
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That certain restrictions have been placed on the claimant 
in terms of lifting and other physical activities. 

That the claimant is 62 years of age. 

That the claimant has a GED certificate. 

That the claimant has some managerial experience based upon 
his prior work history. 

That claimant has not returned to work since the date of 
injury. 

That claimant has sustained an industrial disability to the 
extent of twenty-five percent (25\) to the body as a whole. 

CONCLUSIONS OF LAW 

The claimant has sustained his burden of proof and has 
established a causal relationship between the incident of 
September 1980 and the resulting cervical impairment. 

That claimant has failed to sustain his burden of proof and 
has not established a causal relationship between the incident 
of September 1980 and the low back difficulties of which he 
complaints. 

ORDER 

THEREFORE, IT IS ORDERED that the defendants shall pay unto 
claimant healing period benefits for the period September 4, 
1980 through February 16, 1982 at the stipulated rate of one 
hundred seventy-one and 26/100 dollars ($171.26) per week. 

That the defendants shall pay unto claimant permanent 
partial disability benefits of one hundred twenty-five (125) 
weeks at the stlpulated rate of one hundred seventy-one and 
26/100 dollars ($171.26) per week. 

Defendants are to be given credit for all benefits previously paid. 

Defendants shall pay unto claimant the following medical 
expenses: 

Humboldt Chiropractic Center $853.00 

Interest shall accrue from the date of this decision pursuant 
to the terms of section 85.33. 

Costs of this action are taxed to defendants pursuant to 
Industrial Commissioner's Rule 500-4.33. 

Defendants shall file a final report upon payment of this &ward. 

Signed and filed this __ day of September, 1983. 

E. J. KELLY 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMM ISSIONER 

EDWARD GRAPEVINE, 

Claimant, 

vs. 

HUMBOLDT FEED & GRAIN, 

Employer, 

and 

IOWA KEMPER INSURANCE CO., 

Insurance Carrier, 
Defendants. 

Plle No. 650724 
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Now on this s.39:tl..day of September, 1983 the undersigned. 
deputy industrial commissioner finds that the following order 
should be entered. 

That under the order portion of the above decision, the 
paragraph dealing with interest is revised to read: "Interest 
shall accrue from the date of t his decision pursuant to the 
terms of section 85.30." 

Signed and filed this ~ay of September, 1983. 

E. J. KELLY 
DEPUTY I NDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

RICHARD L. GRIPPE, 

Claimant, 

vs. 

JOHN DEERE TRACTOR WORKS, 

Employer, 
Self-Insured, 
Defendant. 

INTRODUCTION 

PILE NO. 69 4848 

A R B I T R A T I O N 

D E C I S I O N 

This is a proceeding in arbitration brought by Richard L. 
Griffe, against John Deere Trac t or Works, employer, self-insured 
for benefits as a result of an injury in December of 1979. On 
August 16, 1983 this case was heard by the undersigned. This 
case was considered fully submitted upon completion of the 
hearing. 

The record consists of the testimony of claimant, Loraine 
Griffe and Carl Pox; claimant's exhibits 1-8; and defendant's 
exhibit A. 

ISSUES 

The issues presented by the parties at the time of the 
pre-hearing and the hearing are whether claimant received an 
injury arising out of and in the course of his employment; 
whether there is a causal relationship between the alleged 
injury and the disability on which he is now basing his claim; 
the extent of temporary total, healing period and permanent 
partial disability benefits he 1s entitled to; a question as to 
notice pursuant to section 85.23; and a question as to whether 
claimant's action should be barred under section 85.26(1). 

PACTS PRESENTED 

Claimant testified that he started working for defendant in 
1973 and in August of 1977 became a machine press operator. 
Claimant stated that in the fall of 1979 his right arm started 
bothering him. Claimant revealed that in December of 1979 his 
arm and neck got to hurting him so much that he was unable to 
use the arm, was seen by the company physician and went to the 
hospital where he was seen by another physician. Claimant 
alleges that this was the date of his injury. Claimant indicated 

145 

~ 
ti 

0 
( 



REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 

that he was put on a week' s worth of l i ght duty and the condition 
lessened a l though never disappear ed . Claimant then alleges his 
condition became worse in Augus t o f 1980. 

On cross-examination c l aimant testified that he felt his 
wor k had caused his problem when originally seen by t he physicians. 
Claiman t stated that he never told anyone at defendant ' s that 
his work caused hi s injury . Cl aimant also t estified t ha t he did 
not tell defendant ' s physician that he felt his injury was 
caused by his work . 

APPLI CABLE LAW 

The first paragraph of section 85.26 states: 

No original proceedings for benefits under this 
chapter, chapter SSA or 86, shall be maintained in 
any cont ested case unless such proceedings shall be 
commenced within t wo years from the date of the 
occurrence of the injury for which benefits are 
claimed e xcept as provided by section 86.20. 

Section 85.23 states: 

Unless the employer or his representative shall 
have actual knowledge of the occurence [sic) of an 
inJury received within ninety days from the date of 
the occurence [sic) of the injury, or unless the 
employee or someone on his behalf or a dependent or 
someone on his behalf shall give notice thereof to 
the employer within ninety days from the date of 
the occurrence of the inJury , no compensation shall 
be allowed. 

ANALYSIS 

The greater weight of evidence indicates that the undersigned 
is without jurisdiction of this matter and claimant's action 
must be dismissed. Claimant's own testimony indicated that he 
felt his Job had caused h i s arm and neck problems as early as 
December of 1979. At the same time claimant did not file this 
action until March 10, 1982. This is not a case where claimant 
failed to discover the injury or its compensable nature until 
sometime after the inJury occurred. 

Although the greater weight of evidence indicates that 
claimant knew in December of 1979 his injury was caused by his 
work, the greater weight of evidence also indicates he failed to 
notify defendant that he felt his injury was work related. 
Claimant testified he did not tell defendant he felt his injury 
was work related. Claimant stated the defendant's physician 
knew his injury was work re l ated but on cross-examination 
spec1(ically btat~d thdt he did not tell the doctot wl1ot cous~d 
the injury. 

At the time of hearing claimant made a motion to amend his 
petition to include a second date of August 24, 1980. Claimant 
stated that this was not a separate injury but was causally 
related to the injury in December of 1979. Again the undersigned 
does not have jurisdiction because the claimant failed to amend 
his petition to include the August 24 , 1980 so that it could be 
considered filed within t wo years of the alleged date . 

Furthermore, no evidence was presented which would indicate 
claimant gave notice to defendant as required by section 85.23 
for any injury on August 24, 1980. 

FINDING OF FACTS AND CONCLUSIONS OF LAW 

WHEREFORE, based on the evidence presented and the principles 
of law previously stated, the following findings of fact and 
conclusions of law are made: 

Finding 1. Claimant alleges he was injured while working for 
defendant in December of 1979. 

Finding 2. Claimant felt there was a causal connection of his 
inJury to his employment with defendant bef ore seeing any 
physician. 

Findin~ 3. Claimant failed to noti f y defendant or defendant's 
physic an that he was injured on the job. 

FindinU 4 . Claimant filed his petition in arbitration on March 
10, 19 2. 

Conclusion A. The undersigned lacks jurisdiction because 
claimant failed to bring this action within t wo years of the 
occurrence of the injury. 

Finding 5. Claimant alleges a second injury oc injury date on 
August 24 , 1980. 

Finding 6. Claimant felt there was a causal connection of this 
second injury to his employment as early as August 2 4 , 1980. 

Finding 7. Claimant failed to notify defendant that he fe l t 
this second injury was work related until the time of hearing . 

Finding 8 . Claimant moved to amend his pleadings on the date o f 
hearing. 

Conclusion B. The undersigned lacks jurisdiction on the August 
24 , 1980 injury because claimant failed to amend his petition 
within t wo years of the date of this second alleged injury. 

THEREFORE , claimant is to take nothing as a result of this 
proceeding. 

Each party is to pay half of t he costs of this proceeding. 

Signed and tiled this ~day of August, 1983. 

BEFORE TH& IOnA INDUSTRIAL COMMISSI ONER 

BONN I & GUMPERT, 

Claimant , 

vs. 

KEL LY HEALTH CARE SERVI CES, 

and 

INSURANCE FROM CNA, 

Insurance Carrie r , 
Defendants. 

FIL& NO. 67374 8 

A P P E A L 

D E C I S I O N 

By order of the industrial commissioner filed Januar y 17, 
1984 the undersigned deputy industrial commi ssioner has been 
appointed under the provisions of S86 . 3 , Code of Iowa, to issue 
the final agency dec i sion on appeal i n this matter. Defendants 
appeal from an adverse review-reopening decision. 

The reco r d consists of the transcript; cla imant's exhibits A 
through L plus 0, P, O and R (exhibit R being a report of Dr. 
William Blakely which is attached to claimant ' s motion to reopen 
record filed !larch 23, 1983); and defendants' exhibits l through 
8, all of which evidence was considered in reaching this final 
agency decision. 

This appeal decision will modify the review-reopening 
decision in that benefits will be terminated as of October 11, 
1982 instead of March 18, 1983. 

ISSUES 

Inter alia, the hearing deputy ordered payments as follows: 

That defendants shall pay the claimant healing 
period benefits for the period September 22, 1982 
through October 11, 1982 at the stipulated rate of 
one hundred eleven and 66/100 dollars ($111.66) per 
week. 

That the employer/insurance carrier shall pay 
claim~nt additional temporary total disability 
benefits from September 22, 1982 through the date 
of hearing !larch 18, 1983 at the rate of one 
hundred eleven and 66/100 dollars ($111.66) per 
wook. 

Defendants state the issues on appeal as follows: 

I The proposed review-reopening decision of the 
deputy industrial coaunissioner is unsupported by 
substantial evidence in the record made before the 
agency when viewed as a ~hole, so as to allow an 
add i tional award of benefits from September 23, 
1982, through October 11, 1982, designated as 
"healing period.• 

II Where a claimant sustains an in)ury which is 
of a temporary nature only, any award for compen
sation shall be limited to that period of disability. 

IIA Claimant failed to carry her burden of proof 
by a preponderance of the evidence that the inc,dent 
of June 22, 1981, caused any disability beyond the 
date of September 22, 1982, of either a temporary 
total or healing period nature. There was insufficient 
evidence in the record to allow the deputy to find 
or speculate that there may be some permanent 
disability attached to claimant's condition. A 
possibility is not sufficient ; a probability is 
necessacy. 

III Temporary total disability benefits are 
awarded until the claimant has returned to work or 
is medically capabl e of returning to employment 
substantially similar to the employment in which 
the employee was engaged at the time of injury,_ 
whichever occurs first. Temporary t o t al disability 
does not necessarily contemplate that all residuals 
from an injury must be completely healed and 
returned to normal. It is only awarded when the 
evidence shows that because of the eff ects of the 
injury, gainful employment cannot be pursued. 

IV Due process requirements o f notice prior to 
termination of workers' compensat i on benefits , as 
set forth in Auxier v. Woodward State Hosp ital
School, were complied with herein , and an award of 
178 days o f benefi t s based upon a claim of inef fect i ve 
notice, constitutes error. 

For purposes of this appeal , those issues a r e t a ken to 
(1) the extent of compensa tion payable to cla i mant and (2) 
quest i on of whe t her or not defendants gave adequate notice 
termi nation of payments as required by S86. 13 , The Code. 

REVI EW OF THE EVIDENCE 

be 
t he 
of 

The review-reopening dec 1s 1on conta i ns an e x tens i ve review 
of t he record and that rev iew is he r eby incor por ated as pa rt o f 
t his case. For purposes of the appea l , cer t ai n pacts o f the 
record need to be e mphasized. 

As shown in the review-reopening decis i on, c l aimant hurt he r 
low back on the job and was t r ea ted by several doc t or s her e i n 
Iowa. She had occasion to move to Norl!b•caroli na a nd defenda nt s 
authoriz ed t rea t ment t here by E. B. Martinat, H.D. 

Claimant saw or . Ha r tinat t h ree times and his note on a las t 
occ a sion , Octobe r 11 , 1982 , s tates I n part : 
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Discussion: This lady presents a rather dif
ficult problem. we have here lady who has been 
felt by previous physicians to have difficulty and 
although I find essentially normal examination, I 
have no reason t o disbelieve her complaints. 
Certainly, the venogram suggested some degree of 
midline disc herniation and this lady ~uite probably 
does have some recurrent d is [sic) herniation 
although I am not in a position to prove this at 
this time. Dr. Dubanski [sic] had recommeded that 
it might very well not be wise for her to return to 
a Job as a nursing aide with its attendant liftin1, 
bending, twisting, etc. and I would certainly 
concur with this. 

The problem here is that there is very little 
objectively on which to base an impairment rating 
but it is my feeling based on my three examinations 
of this lady and observing her that she is having 
realistic back pain and I feel if she goes back to 
a job with various stresses which would be en
countered in handling patients that she might 
indeed get into trouble again fairly rapidly. 

In view of this, I had her talk to Hrs. Cherry 
Garmon, the State vocational Rehabilitation Counselor, 
here in the Center who is going to refer her to the 
State VR counselor in her home town and she will 
see that counselor sometime this week. 

I think that it may very well be wise to get 
PreVocational Evaluation and Psychological evaluation 
on this patient with the idea of getting her back 
into some type of work which she can do with more 
safety than the nurses aide position. 

With respect to claimant's ability to return to work, she 
testified that Dr. Martinat has not told her she could return to 
work. (Tr., 33) She testified further: 

Q. What are you doing in the way of treatment? 

A. Dr. Martinat said to go to vacational rehabilitation. 
There's nothing more that can be done. 

Q. If Kelly Health Care offered you a job today, 
would you be in a position to take it? 

HS. KELLEY: I'm going to obJect to the form of 
the question. It calls for an opinion and conclusion 
on the part of this witness that is self-serving. 

THE DEPUTY COMMISSIONER: Overruled. Go ahead. 

A. Physically, I couldn't do it. (Tr., pp. 41-42 
11. 22- 25 and 1-6) 

On the issue of the termination notice, defendants' brief 
states compensation was paid June 22, 1981 through July 2, 1981 
[sic) and September 3, 1982 through September 22, 1982 making 
for a total of 56 weeks, 4 days. It is understood that the 
first period of disability should be June 22, 1981 through July 
2, 1981. 

The insurance carrier sent out two letters of termination, 
both addressed to claimant's attorney with copies directly to 
claimant. The first letter, dated August 19, 1982, stated as 
follows: "I have received a letter from Dr. Dubansky advising 
us that he feels that Hrs. Gumpert should try returning back to 
work. Attached is a copy of that medical report. This is also 
to advise you that we will no longer be paying any temporary 
total disability.• The second letter, dated August 27, 1982, 
stated as follows: 

This in reference to our phone conversation of 
August 23, 1982. This is to advise you of the 30 
day notice of additional temporary total disability. 
The temporary total will be caught up-to-date and 
payment will continue through September 22, 1982. 

As you know, if you have any evidence or documents 
disputing or contradicting the reason for termination 
please submit. And that you have the right to 
petition our review for reopen. 

Claimant's attorney stated for the record that he would hav~ 
received the August 27, 1982 letter on August 30, 1982. 

APPLICABLE LAW 

The statement of applicable law in the review-reopenlng 
decision is hereby adopted as a part of this decision. Further 
propositions of law must also be stated. 

Section 85.33, 1979 Code of Iowa states: "The employer shall 
pay to the employee for inJury producing temporary disability 
and beginning upon the fourth day thereof, weekly compensation 
benefit payments for the period of his disability, including the 
increase in cases to which section 85.32 applies.• Section 85.34(1), 1979 Code, states: 

If an employee has suffered a personal inJury 
causing permanent partial disability for which 
compensation is payable as provided in subsection 2 
of this section, the employer shall pay to the 
employee compensation for a healing perlod, as 
provided in section 85.37, beginning on the date of 
the inJury, and until he has returned to work or 
competent medical evidence indicates that recuper
ation from 3aid injury has been accomplished, 
whichever comes first. 

The applicable portion Qf S86.13, 1983 Code, is the second 
sentence of the second unnumbered paragraph which states: "If 
commenced, the payments shall be terminated only when the 
employee has returned to work, or upon thirty days• notice 
stating the reason for the termination and advising the employee 
of the right to file a claim wi th the industr14l commissioner.• 

147 

ANALYSIS 

It is clear that the two periods of disability which were 
ordered to be paid in the review-reopening decision overlap and 
for the period September 22 through October 11, 1982 constitute 
a double payment, which is not allowable under the worker s' 
compensation law. 

After the first period of compensation payments , which 
lasted from June 1981 to July 1982, claimant was paid from 
September 3, 1982 through September 22, 1982, so the question 
becomes whether or not she is entitled to any more temporary 
total disability payments or healing period disability payments. 
The hearing deputy may have speculated somewhat when he stated 
that claimant probably would have a permanent partial disability 
as a result of the inJury. Nevertheless, Dr. Hartinat's mention 
of vocational rehabilitation in his letter of October 11, _1982 
would signal an end to claimant's ternporarv total disability. 

Likewise claimant does not qualify for benefits at this 
time under S85.34 (1), the healing period provision because she 
has recuperated to the extent that "[t)here's nothing more that 
can b,a done• (claimant testifying, Tr. 41). Put another way, 
nothing in Dr. Hartinat's report shows continuing recuperation; 
in fact, he recommends vocational rehabilitation. Finally, 
"lh)ealing period does not continue just because an employee is 
getting medical treatment if that treatment is basically maintenance 
in nature.• Lawyer and Higgs Iowa Workers' Compensation-Law and 
Practice, Sl3-3, citing Derochie v. City of Sioux City, 2 Iowa 
Industrial Commissioner's Report 112 (Appeal Decision 1982) 

It is therefore concluded that under the record made at the 
March 18, 1983 hearing, claimant has shown no temporary total or 
healing period disability. 

Claimant has shown a right to a small entitlement on the 
issue of the notice of termination. The letter of August 21, 
1982 satisfies the requirement of the code section with respect 
to the termination. Assuming that letter was received on August 
30, 1982 claimant has a right to 30 days compensation beginning 
on that date which would carry her through September 28, 1982. 
Of that time, claimant has already been paid September 3, 1982 
through September 22, 1982 leaving only 10 days which have not 
already been paid. 

FINDINGS OF PACT 

1. That on June 21, 1981 claimant was hurt at work when she 
strained her low back while turning over a patient in bed. 

2. That claimant was paid weekly compensation benefits from 
June 22, 1981 through July 2, 1982 and from September 3, 1982 
through and including September 22, 1982. 

3. The letter of termination of benefits was written August 
27, 1982 and received by claimant and her attorney on August 30, 1982. 

4. That claimant has not returned to work during the period 
for which compensation benefits are sought. 

5. That Dr. Martinat is now the treating physician. 

6. That the record shows claimant reached maximum recuperation on October 11, 1982. 

CONCLUSIONS OF LAW 

That claimant has failed to show any temporary total or 
healing perod disabil>ty beyond that which has already been paid. 

That claimant has a right to thirty (30) days compensation 
after receipt of the Auxier letter, twenty (20) days of which 
have already been pa,d. 

ORDER 

WHEREFORE, defendants are hereby ordered to pay weekly 
compensation benefits unto claimant at the rate of one hundred 
eleven and 66/100 dollars ($111.66) per week for a period of 
thirty (30) days beginning August 30, 1982, accrued payments to 
be made in a lump sum together with statutory interest beginning 
August 30, 1982 with defendants to receive full credit for the 
benefits already paid. 

That defendants are ordered to pay the items listed on the 
nunc pro tune order of October 13, 1983. 

That the costs of this action are taxed to the defendants 
pursuant to Industri4l Co111J11issioner Rule 500-4.33, I.A.C. 

That defendants shall file a final report upon payment of this award. 

Signed and filed at Des Moines, Iowa this~ day of April, 1984. 

Appealed to District Court; 
Remanded for Settlement BARRY MORANVILLE 

DEPUTY INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

PINLEY GUNN, 

Claimant, 
Pile No. 660917 

vs. 

J. 1. CASE COMPANY, 

Employer, 
Self-Insured, 
Defendant. 

A R B I T R A T I O N 

D E C I S I O N 

INTRODUCTION 

Th1s matter came on for hearing at the Scott County Courthouse 
in Davenport, Iowa on April 8, 1983 at which time the record was 
closed. 

The record consists of the testimony of the claimant, Larry 
Rusch1ll, and Bob Hamrick; claimant's exhibits l through 4; and 
defendant's exhibits A, B, C and D. 

ISSUE 

The sole issue for resolution 1n this case 1s whether 
claimant's intoxication was the proximate cause of the injury 
within the meaning of section 85.16(3), Code of Iowa. Because 
this issue will be resolved against claimant, the issues of 
nature and extent of in)ury will only be discussed in a cursory 
fashion. 

STATEMENT OP TBE EVIDENCE 

Claimant was 55 years old at the time of hearing. Be 
started with Case 1n 197 4 and at all times material hereto was 
the janitor who cleaned the main offices at Case. Claimant 
worked the evening shift (3:30 p.m. to midnight). Claimant 
testified on July 9, 1980 at about 6:30 or 7:00 p.m. he was 
dragging t wo denim bags down some steps. He testified that he 
fell down the last three or four steps and struck his left 
shoulder on back. On cross-examination, claimant testified that 
he sat on a step for a half hour to forty-five minutes. There 
is some dispute as to whether claimant passed out and then fell, 
or hit his shoulder and then blacked out. At any rate claimant 
went to First Aid after reporting his injury to the foreman. 

Claimant was sent to the hospital and was treated at the 
emergency room of St. Luke's Hospital in Davenport. Claimant 
arrived at the hospital at about 10:00 p.m. (there are numerous 
references to time between 10:00 and 10:30 p.m. - see claimant ' s 
exhibit 1). The nurse ' s notes indicate that claimant •passed 
out on stairs at work." (page 7.) The records also indicate 
that claimant had t wo beers at 7:30 p.m. Claimant also was 
complaining of chest pains. The notes on page t wo of the 
exhibit indicates that claimant started having chest pains at 
9:15 p.m. and noted that claimant had left shoulder pain and 
numbness of the left forearm and hand. An EKG was taken with 
normal results. The notes indicate that claimant "has marked 
smell of ETOH (ethanol) on breath." Blood tests indicated that 
claimant's level of alcohol was 300. Claimant was advised to 
" lay off ETOB (unreadable) tonight.• The diagnostic impression 
was ethanol intoxication and chest pain of questionable etiology. 
Claimant testified that he had two beers with lunch. 

Claimant testified that about two hours before he went to 
work he fell from a stepladder when he missed the last step. He 
testified that he caught himself against the building before 
falllng. 

Claimant was treated by a number of physicians. The eventual 
diagnosis was the claimant had degenerative disc disease of the 
cervical spine with radiculopathy of the left side. Claimant 
was t erminated by the employer when it was determind that 
claimant was butchering hogs when on medical leave. An excellently 
wr itten arbitrator's decision sets out the facts (defendants ' 
exhibit C). 

APPLICABLE LAW 

1. Sections 85.3 and 85.20, Code of Iowa, confer jurisdiction 
on this agency in workers' compensation cases. 

2. Rule 88 of the Iowa Rules of Civil Procedure allows 
amendment to conform to proof. 

3. Claimant has the burden of proving by a preponderance of 
the evidence that he received an injury on July 9, 1980 which 
arose out of and in the course of his employment. McDowell v. 
Town of Clarksville, 241 N,W.2d 904 (Iowa 1976); Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (l967). 

4. Certain statutory exceptions to the payment of compensation 
are set f orth in section 85.16, Code of Iowa, which states: 

No contract, rule, or device whatsoever shall 
operate to relieve the employer, In whole or in 
part, from any liability created by this chapter 
except as herein provided. 

1. By the employee's willful intent to injure 
himself or to willfully injure another. 

2. When intoxication of the employee was the 
proximate cause of the injury. 

3. By the willful act of a third party directed 
against the employee for reasons personal to such 
employee. 

S. Professor Arthur Larson, in his tretise, The Law of 
Wor kmen's Compensation, deals with the intoxication defense at 

length in section 34.00 et seq in Volume lB. In section 34 .33, 
Larson states that the statute is " intermediate• (as in Iowa ). 
It is strictly construed. 

6. Conduct to be a prox imate cause of injury to another 
must be a substantial factor in bringing about the harm. 
Oak Leaf Country Club, Inc._!'.. Wilson, 257 N.W. 2d 739, 746 (Iowa 
1977). 

ANALYSIS 

Defendant applied after hearing to amend 1 ts answer. 
Inasmuch as the issue ra ised in the answer wa s fully explored at 
hearing, the amendment will be allowed. See Rule of Civil 
Procedure 88. 

The issue then presents 1tself--was the intoxication of 
Pinley Dunn the proximate cause of the injury? Tbe answer 1s 
•yes.• 

The first element of the assertion of the defense is whether 
claimant was intox icated at the time of the injury. By any 
standard, claimant's blood level of alcohol some two or more 
hours after the injury was high. Claimant indicates that he had 
two beers at lunch before work. The hospital records indicate 
that claimant admitted having two beers at 7:30. No matter 
what, though, the blood test indicates that claimant was intoxicat 
Clearly, there must have been some diminution in blood alcohol 
levels before the test was taken at the hospital because the 
alcohol was presumably absorbed by the body. It will be found 
as a finding of fact that claimant was intoxicat ed at the time 
of injury. 

In addition to proving that claimant was intoxicated, 
claimant's intoxication must also have been the proximate cause 
of the injury. Inasmuch as the cited case uses the indefinite 
article •a,• a mere change to the definite article " the" would 
yield the definitlon that conduct to be the proximate cause of 
injury must be lli substantial factor inliringing about the harm. 
In this case, the evidence indicates that claimant fell down the 
steps. There is no indication to me that claimant fell because 
he t. ripped over the bags. which he was carrying. The admisston 
notes at the hospital indicate that claimant •passed out on 
stairs at work" indicating to me that this was the cause as 
understood by the nurse at the hospi t al. It will be found that 
claimant 's intoxication was the substantial factor in the in3ury. 

FINDINGS OF PACT 

1. Claimant was employed by J. I. Case on July 9, 1980. 

2. Claimant injured his shoulder 

3. Claimant was intoxicated at the time he fell at work on 
July 9, 1980. 

4 . Claimant's intoxication was the substantial factor in 
bringing about the fall a t work on July 9, 1980. 

5. Claimant's intoxication was the proximate cause of the 
fall at work on July 9, 1980. 

CONCLUSIONS OP LAW 

1. This agency has jurisdiction of the part1es and the 
subject matter. 

2. Claimant was injured at work on July 9, 1980. 

3. No compensation will be allowed for the inJury because 
claimant's intox ication was the proximate cause of the injury. 

ORDER 

IT IS THEREFORE ORDERED that claimant take nothing from 
these proceedings. 

Costs of this proceeding are taxed to claimant. 

Signed and filed this 31st day of August, 1983. 

JOSEPH M. BAUER 
DEPUTY INDUSTRIAL COIIMISSIONER 

,.. 
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BBPORE THE IO~A INDUSTRIIU. COMMISSIONER 

HARLI N G. GUSTAFSON, 

Claimant, 

vs. 

erGRADB FOOD PRODUCTS 
CORPORATION, 

Pile No. 670819 

A P P E: A L 

Employer, D E C I S I O N 

and 

CRAWFORD ADJUSTING, 

Insurance Carrier, 
Defendants. 

STATEMENT OP TBE CASE 

Defendants appeal from a proposed review-reopening decision 
wherein claimant was a warded permanent total disability benefits. 
The record on appeal consists of the transcript of the review
reopening proceedings which contains the testimony of claimant, 
William Cullenward, Karen Gustafson, Mary Walsh, Don E. Vandervegt 
and Rich Holden; claimant's exhibits l through 7; defendants' 
~xhibits A through D; and the briefs and filings of all parties 
on appeal. 

ISSUES 

Defendants state the issues as: 

Deputy industrial COltlllliSsioner Kelly's conclusion 
t hat tbe claimant sustained his burden of proof and 
that claimant established a causal relationship 
between the injury of April 16, 1981 and the 
resulting disability is in error, iS contrary to 
law, is not supported by a preponderance of the 
evidence and constitutes an abuse of discretion. 

Deputy industrial commissioner Kelly's finding 
that claimant is permanently and totally disabled 
is erroneous, not supported by a preponderance of 
the evidence, is contrary to law and constitutes an 
abuse of discretion. 

REVIEW OP THE EVIDENCE 

The parties stipulate that the applicable rate of compensation 
is $263 . 37 per week. (Transcript, page 2) The parties further 
agree that claimant has not returned to work since the date of 
the injury. (Tr., p. 2) In a post-hearing stipulation filed 
with tbe commissioner on March 24, 1983, the parties agree that, 
if called, the testimony of Allan Demorest, Ph.D., a psychologist, 
would be that he has bad an opportunity to visit with Harlin 
Gustafson in a professional capacity within the past three 
months and that Harlin Gustafson is diagnosed as suffering a 
stress response with anx iety and depression secondary to injury 
and pain; that the stress response, anxiety and depression is 
not the cause of the pain of Harlin Gustafson; and that the 
inJury referred to is to the cervical spine and right upper 
extremity which Hr. Gustafson informed him occurred on April 16, 
1981 while in the employ of Hygrade Pood products. 

Claimant was 45 years old at the time of the hearing. Be is 
married and has t wo children. (Tr., p. 9) Claimant has a GED 
obtained through his military service. (Tr., p. 65) Ills 
previous work e xperience has included three years in the army as 
a security policeman. (Tr., pp. 11, 17) Claimant has also 
worked as a policeman for the city of Cherokee and has been a 
nurse's aide and activity therapist for a mental health treatment 
facility. (Tr., pp. 15-19) Additional work experience includes 
operating machinery on an assembly line, construction, and 
driving a garbage truck and heavy road e~uipment. (Tr., pp. 11-14; 
Defendants' Exhibit C, pp. 6-7) Claimant has had 100 hours of 
in-class training for his nurses's aide duties and on-the-job 
training for his other work duties. (Tr., p. 15; Def. ex. C, p. 4) 
Claimant began working for defendant employer in 1972 as a 
cooker operator in the tank house. (Tr., p. 21) During his 
employment with defendant employer he was on lay off for a year 
and returned to general cleanup work. (Tr., pp. 21-23) In 1976, 
claimant suffered a compensable lower lumbar injury while 
working and returned to light duties trimming glands. (Tr., pp. 
23-27) He remained on light duty until 1979 and then began 
"regular work" rendering edible lard. (Tr., pp. 26-27) Bia 
duties involving climbing a ladder to operate valves on the 
rendering machinery. (Tr., p. 28) Claimant was paid $10.37 an 
hour. (Def. ex. D) On April 16, 1981, claimant testified that 
he was a~tempting to turn a valve when he fell from the ladder. 
(Tr., p. 34) Claimant estimates he fell six feet to the floor. 
(Tr., p. 35) Be stated he does not know what part of his body 
he landed on as he was "dazed" by the fall. (Tr., p. 83) 
Claimant testified that his shoulders began drawing together and 
that he went to the plant nurse to report the injury. (Tr., pp. 
36-38) Claimant received Icy Bot from the nurse and returned to 
work. (Tr., p. 38) After he finished work, claimant visited W. E. 
Erps, H.O., who referred claimant to Buena Vista County Hospital 
for therapy. (Tr., p. 39) Claimant received physical therapy 
for a week and was referr~d by Or. Erps to Harold Ladwig, H.D., 
and Edward Schima, H.O., of the Omaha Neurological Clinic. (Tr., 
p. 41: Def. Ex. B) Dr. Ladwig's April 29, 1901 reoort indicates 
that claimant had previously been examined in Hay 1978 for 
headaches associated With a strain of the cervical muscles, 
resulting in a diagnosis of •muscle contraction headache.• (Def. 
Ex . 9) A myelogram performed at that time indicated •a slight 
ext ra dural defect on the left at L5-Sl, and mild irregularity 
in the cervical area, particularly at C5-6." (Def. Ex. 9) or. 
Ladw ig noted that claimant's present complaint of pain in the 
right cervical area was the result of "climbing about at his 
work and turning on and off various valves, following which he 
developed shooting, sharp pains in the right shoulder area.• 

(Def. Ex. B) "The patient reported that he did not fall but had 
to perform considerable t wisting movements of his body and 
shoulders in order to accomplish his task at work. " 

Dr. Ladwig further notes: 

The past history reveals the patient sustained a 
skull fracture in 1957 while serving in the Security 
Police in Germany. At t hat time he was jumped by 
three servicemen and evidently was struck several 
times on the head and kicked. Be was unconscious 
but awakened while in the hospital. Following this 
he did have headaches for a short period of time 
but these subsequently improved until the period 
prior to his ini t ial examination. (Ladwig 4/29/81 
report: Def. Ex. 9) 

Dr. Ladwig reported that claimant was restricted in the 
movements of the cervical spine and had an elevation of the 
right shoulder. "IMPRESSION: It is felt the patient sustained a 
sprain of the cervical muscles. As noted previously the patient 
does have evidence of cervical spondylosis and currently has 
experienced an additional sprain of the cervical muscles superimposed 
upon his pre-existing illness.• (Ladwig report 4/29/81: Def. Ex. Bl 

Claimant was hospitalized for purposes of traction, heat and 
ultrasound treatment. (Tr., p. 42) Following slow improvement, 
claimant was discharged on Hay 9, 1981 with a final diagnosis of 
cervical sprain. (Jerrad Hertzler, H.o., report dated 5/9/81, 
Def. Ex. B) 

In June 1981 claimant reported to Jerrad Hertzler, H.O., a 
neurologist, that he was experiencing pain in his neck, arms and 
legs. Or. Hertzler noted that claimant held the right shoulder 
higher and concluded: "At first I was tempted to think that this 
might be an involuntary spasm but on further examination, I 
believe that it is a defensive posture and a guarding maneuver.• 
(Hertzler 6/29/ 81 report, Def. Ex. B) Or. Hertzler ordered a 
myelogram to evaluate both the lumbar and cervical areas 
Pollowing the myelogram, claimant was referred by or. Ladwig to 
Joseph Gross, H.O., an orthopedic surgeon. (Claimant's Ex. 2, 
p. 4) 

The patient was seen in consul tation regarding 
pain in the neck on the right side with radiation 
into the right arm and numbness into the right arm. 
The patient stated that he was injured at work on 
the 16th of April, 1981, when a ladder slipped 
while at work. Be broke his fall by hooking his 
right shoulder over the beam. Following that, he 
had pain in the neck and pain in the right upper 
extremity. The patient also has had some difficulty 
with the low back. The pa t ient recently stated he 
had a lot of difficulty with numbness and tingling 
of the hands. Re's had some ver t igo, which is 
dizziness, and double vlsion, in addition to his 
other complaints. 

His past history, the patient denied having any 
previous difficulty with his neck prior to the 
onset of his symptoms wich follo wed this accident. 

The examination revealed the patient to have a 
lot of muscle spasm in the right shoulder girdle 
area. Be elevates his right shoulder girdle and 
tilts his head because of pain and spasm in this 
area. All movements of the neck are moderately 
restricted and associated by pain. (Cl. Ex . 2, pp. 
4-5) 

Or. Gross testified that the myelogram was positive for 
degenerated disc disease at C-5/6 and C-6/7 level. (Cl. Ex . 2, 
p. 6) On July 15, 1981, or. Gross performed surgery to remove 
t wo discs and fuse the 5-7 cervical vertebrae. (Cl. ex. 2, p. 
7) Claimant was dismissed from the hospital on July 25, 1981. 
On October 20, 1981 claimant saw or. Gross with a complaint of 
pain and burning in his arm. He received physical therapy but 
continued to complain of pain in the left shoulder area. (Cl. 
Ex. 2, pp. 8-9) His left shoulder was injected with Novocain 
and Cortisone. (Cl. Ex. 2, p. 9) On October 26, 1981 claimant 
saw or. Ladwig with complaints of pain in the anterior chest 
region and the scapular area. Claimant had been experiencing 
nausea in the morning and dizziness. or. Ladwig noted the 
presence of "considerable emotional overlay• associated with 
claimant's symptoms. (Def. Ex. B, 10/28/ 81 report) In testing 
motor strength, Dr. Ladwig reported: "MOTOR STRENGTH: The 
patient holds his right shoulder elevated. However, it was 
noted at times the shoulder is in a perfectly normal position. 
Associated with the elevation of his shoulder he tends to lean 
to the left and at that time complains of pain in the lower back 
area.• (Def. Ex. B, •0/28/81 report) 

Dr. Ladwlg notes that claimant was experiencing episodes of 
hyperventilation, rapid pulse and elevated blood pressure. 
Claimant was taking Oarvocet, Ativan and Tagamet. (Def. Ex. a, 
10/28/81 report) On Hay 5, 1982, Or. Gross performed a second 
surgery to remove the old graft between the fifth and sixth 
cervical vertebrae and refuse them. (Cl. Ex. 2, p. 9) On 
December 6, 1982 claimant was re-examined by Dr. Ladwig at the 
request of Dr. Gross. Claimant continued to have pain in the 
right shoulder area and headaches. (Def. Ex. B, Ladwig 12/ 10/ 82 
report) Dr. Ladwig noted that claimant was taking Hini-Press, 
Valium, Klotrix and Ouilo. Dr. Ladwig recommended physical 
therapy directed to the cervical area. On December 13, 1982 or. 
Gross sedated claimant in surgery and reported that upon relaxation 
of claimant's muscles, "the shoulder moved freely through a ful l 
range of motion without any sign of any organic pathology.• His 
postoperative diagnosis is: "no evidence of any spasm of the 
muscles due to organic pathology.• (Def. Ex. e, Gross report of 
operation dated 12/27/82) On December 20, 1982, or. Gross 
determined a disability rating of 25 percent impairment of the 
body as a whole as a result of the cervical fusion. (Def. ex. B, 
Gross report dated 12/20/82) With regard to claimant's elevated 
right shoulder, Or. Gross stated: 

There is, therefore, no organic explanation for the 
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elevation of his right shoulder as near as any of 
us can determine. It is my opinion that this 
probably is associated with a psychosomatic condition, 
most likely a hysterical reaction, and is not the 
result of his industrial injury and subsequent 
surgery. 

or. Gross dismissed claimant from his care on January 12, 
1983. (Cl. Ex. 2, p. 28) Be stated he did not anticipate 
further treatment of claimant. At that time, or. Gross found 
claimant's shoulder to still suffer muscle spasms. (C. Ex. 2, p. 
30) 

On March 3, 1983, Or. Ladwig determined an impairment rating 
of 15 percent of the body as a whole: 

Currently the patient does have a disability of 
10\ of the body as a whole as the result of his 
surgery on the cervical area. 

The patient also has an elevated right shoulder. 
However, this has been shown to disappear at the 
time of a general anesthetic. Also one observes, 
while in the hospital, at times his shoulder did 
not appear at the same degree of elevation until 
attention was paid to that area. 

It is felt that the patient will be able to 
return to some type of gainful occupation. 

It ls my opinion that the elvation of the right 
shoulder is associated with an additional 5\ 
permanent partial disability of the body as a whole. 
(Def. Ex. 8, Ladwig report dated 3/ 3/83) 

Claimant testified that at present his neck is stiff and 
sore. He is limited in his ability to move his head up and down 
or sideways. (Tr., p. 58) Bis right hand is sometimes numb and 
occasionally shakes. He can no longer work on his vehicles or 
run his garden tiller. (Tc., p. 59) Defendant employee's plant 
in Storm Lake has closed. Claimant made inquiries at Job 
Service for assistance in getting back to work. (Tr., pp. 61-62) 
He states he is interested in electronics or telephone repair. 
(Tc., p. 105) He is scheduled to take aptitude tests with the 
rehabilitation counselor. (Tr., p. 105) Claimant reported he 
is also interested in the music field and has recently concluded 
a five week course of guitar lessons. (Tc., p. 107) Around the 
house he is able to wash dishes, vacuum and dust, but he does no 
lifting. (Tr., p. 109) 

William Cullenward, vocational rehabilitation counselor for 
the state, testified he had talked with claimant regarding 
claimant's vocational interests in electronics and music. (Tr., 
p. 112-116 ) Hr. Cullenward stated that claimant was motivated 
to find another o c cupation and had written to schools foe their 
catalogs. (Tr., p. 118) He testified that band instrument 
repair would pay $4 - $5 an hour but that electronics, after a 
one-year course, could pay $18,000 a year at entry level. (Tr., 
p. 118) Hr. Cullenward stated he believed claimant's physical 
restrictions for work would involve avoidance of heavy lifting 
and carrying. (Tr., p. 125) 

Karen Gustafson, claimant's wife, testified that claimant 
can no longer work on his cars, mow the grass or cast when 
fishing. (Tr., pp. 129, 134) She stated that claimant complains 
of pain in his shoulder and rests in the afternoons to relieve 
the pain. (Tr., p. 131) Mrs. Gustafson testified that claimant's 
right arm shakes when he eats or writes. (Tr., p. 132) She 
stated c laimant's shoulder i s elevated at different levels but 
is never down in a normal position. (Tr., p. 133) 

Hary ~alsh, former plant nurse for defendant employee, 
testified that on the last day claimant worked, he carried his 
head tipped to one side. He said he did not know what happened 
to him and no report of injury was made. (Tr., p. 145) She 
stated she learned of c laimant's inJury from c laimant's wife on 
April 30, 1981. (Tc., p. 151 ) 

Don VanderVegt, director of Crawford Rehabilitation Services, 
testified that he had not interviewed claimant but had reviewed 
claimant's medical, educational and employment records. (Tc., p. 
164) He testified that much of claimant's past work experiences 
were in the light range of physical demands as outlined by the 
Dic tionary of Occupational Titles. (Tr., p. 165) Skills and 
abilities from previous work which would transfer to other work 
included using judgment and reason in working with machines, 
direc ting ac tivities, and dealing with people. He stated that 
c laimant had skills in reading, writing and management planning. 
(Tc., p. 166) Hr. Vande r Vegt testified that c laimant's employment 
history indicates he would b£ a likel y candidate for r ehab i lita tion 
training. (Tr., pp. 167-168 ) Claimant should be able to 
accompl ish sedentary or l ight work tasks. (Tr., p. 182) 

Ric h Molden, insuranc e ad j uster for Crawford o Company, 
testified that h is company handled workers' c ompensation c laims 
foe defe ndant emp l oye r. (Tr., p. 184) Hr. Molden stated he had 
taped a t e lephone state ment by c laimant on Hay 6, 1981. (Tr., 
pp. 185-186 ) The tape case tte was received into evidence . (Tr., 
p. 187) On the tape, c laimant desc ribed his injury as a popping 
i n his s houlder when he twisted the valves of the machinery. 
Claimant states that h is shoulder •dcawed up• and he went to the 
plant nurs e and received "Icy Bot.• He finished his work day 
and consulted Or. Erps. Claimant does not mention falling from 
the ladder on the day of the injury, nor is he questioned about 
a fall. 

APPLICABLE LAW 

The c laimant has the burden of proving by a preponderance of 
the evidence that the injury of April 16, 1981 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc ., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. B01gs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is lnsu ficient; a probability is necessary. 
Burt v. John Deere waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John oeere Ottumwa Works, 247 Iowa 900, 908, 76 N. W.2d 756 , 
760-761 (1956). If the claimant bad a preex isting condition or 
disability that is aggravated, accelera ted, worsened or lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N. W.2d 
812, 815 (1962). 

As claimant has an impairment to the body as a whole, an 
industrial disability bas been sustained. Industrial disability 
was defined in Diederich v. Tri-City Rallwa¥ Co., 219 Iowa 587, 
593, 258 N.W. 899, 902 (1935) as follows: It is therefore 
piain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man. • 

Functional disabil i ty is an element to be considered in 
determining industrial disability wbicb is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age , education, qualifications, experience 
and inability to engage i n employment for which be is f itted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121 , 125 N.W.2d 
251 , 257 (1963). 

ANALYSIS 

The record shows that on April 16, 1981 whi l e work ing for 
defendant employer, claimant reported to tbe plant nurse with 
complaints of shoulder pain. He completed t he work day and 
consulted bis doctor, who found evidence of muscle spasm in the 
right shoulder and recommended physical therapy and further 
evaluation by a neurologist. The neurologist, Or. Ladwig, 
diagnosed the injury as a sprain of the cervical muscles super
imposed upon a preexisting condition of cervical spondylosis. 
Claimant was restr i cted by pain in his movements and continued 
to experience pain following hospitalization for traction and 
therapy. A myelogcam indicated degenerative disk disease at 
C5/6 and C6/7 and eventually t wo separate surgeries were per f ormed 
to fuse the disks. 

Defendants contend on appeal that claimant has failed to 
establish a causal connection between the work related injury 
and the disability primarily because claimant has told differing 
versions of how the injury occurred. This decision will not 
rely on claimant's later recounting of a fall or near-fall from 
a ladder. Sufficient evidence exists through the reports of or. 
Ladwig and the taped interview with Hr. Holden that claimant has 
from the beginning reported that his injury occurred while he 
was twisting his body and shoulders to perform his tasks. Be 
experienced pain; he sought relief tha~ same day, first from the 
plant medical ~P-rv1ces and then from his own doctor; and for the 
next 18 months underwent continuous medical treatment for the 
cervical spine and muscle condition. Claimant has not pleaded 
aggravation of a preexisting condi t ion nor attempted to establish 
that the work-incurred muscle sprain accelerated or lightened up 
the preexisting condition of spondylosis found by or. Ladwig, 
but the deteriorating cervical condition which follo wed the 
muscle sprain and led to eventual surgery ls sufficiently 
documented through medical reports to establish a causal connection 
between the industrial injury and claimant's subsequent disability. 

The nature and extent of that disability is the second issue 
that defendants raise on appeal. The proposed decision is 
lacking in rationale as to why the decision was made to find 
claimant permanently totally disabled. The proposed decision is 
therefor of little assistance in arrivinq at this f i nal agency 
decision on this issue. 

Factors considered in determining industrial disability 
include the employee's medical condition prior to tbe injury, 
afte , the injury, and present condition; the s i tus of the 
injury, its severity and the length of healing period; the work 
experience of the employee prior to the injury, after the i~Jury 
and potential for rehabilitation; the employee's qualifications 
intellectually, emotionally and physically; earnings prior and 
subsequent to the injury; and age, educatio~, motivation, and 
functional impairment as a result of the inJury and inability 
because of the injury to engage in employment for which the 
employee is fitted. Loss of earnings caused by a job transfer 
for reasons related to the inJury is also relevant. These are 
matters which the finder of fact considers collectively in 
arriving at the determination of the degree of industrial 
disability. 

There are no weighting guidel i nes that are indicat~d foe 
each of the factors to be considered. There are no guidelines 
which give, for example, age a weighted value of ten percent of 
total, education a value of fifteen percent of total, motivation 
- five percent; work experience - thirty percent, etc. Neither 
is a rating of functional impairment entitled to whatever the 
degree of impairment that is found to be conclusive that it 
directly correlates to that degree of industrial disability to 
the body as a whole. In other words, there ace no formulae 
which can be applied and then added up to determine the degree 
of industrial disability. It therefore becomes necessary for 
the commissioner to draw upon prior experience, general and 
specialized knowledge to make the finding with regard to degree 
of industrial disability. 

At the time of the industrial injury, claimant was earning 
$10.37 an hour in a full time position which required physical 
dex terity and strength for climbing ladders, t wisting valves, 
and moving loaded carts. The record indicates claimant was able 
to perform such work tasks without restriction. 

Following the injury and recovery period, or. Joseph Gross 
determined a rating of 25 percent impairment of the body as a 
whole as a result of the cervical fusion. At the date of bis 
last evaluation of claimant in January of 1983, or. Gross 
reported that claimant continued to suffer muscle spasms of the 
shoulder and a loss of mobility of tll,e. neck . In Ma rch of 1983, 
or. Ladwig determined an impairment eating of 15 percent of the 
body as a whole. 
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Claimant is limited by pain in his ability to move his head. 
Be holds his right shoulder in an elevated position which has 
been characterized by Or. Jerrad Hertzler as a "defensive 
posture and a guarding maneuver.• Dr. Gross finds no organic 
explanation for the elevation and terms it a probable "psycho
somatic condition.• Claimant was evaluated by a psychologist 
who determined that claimant was suffering a stress response of 
anxiety and depression secondary to injury and pain. The weight 
of the evidence suggests that the elevated shoulder at least 
partially stems from claimant's psychological state and is 
causally related to the industrial injury. 

There is little indication in the record as to exactly what 
claimant's work restrictions are in terms of limitations of 
lifting or body movement. The 25 percent functional 1mpa1rment 
determined by Dr. Gross and centered in the cervical area, would 
preclude claimant from returning to the kind of duties he was 
performing at the time of injury which required strength and 
mobility of the shoulder area. Similarly, much of claimant's 
previous employment experience involved some tasks which could 
exert pressure on the shoulder and neck. 

Claimant has expressed a willingness to explore new areas of 
work involving light duty tasks which he would be able to 
perform. At age 46, claimant has a number of productive work 
years remaining. Be has developed skills in management and 
reasoning which are transferable to more sedentary employment, 
but without retraining claimant may find that the unskilled 
positions he can qualify for are primarily minimum wage paying. 
Claimant seems a likely candidate for vocational rehabilitation 
if he is willing to broaden his range of interests and seek 
vocational assistance. Although claimant's ability to compete 
in the job market and his earnings potential have been diminished 
by his industrial injury and ensuing disability, the deputy"s 
finding of permanent total disability is unwarranted by the 
evidence. 

PINOINGS OF PACT 

1. At the time of the hearing, claimant was 45 years old and had a Geo. 

2. Claimant's previous work experience has included operating 
various machinery, patient thecapy and police work. 

3. Claimant has had 100 hours of classroom training for 
patient care and varied on-the-job training. 

4 . On April 16, 1981 claimant was injured while opecating a 
cooker for defendant employer. 

5. Claimant's inJucy was diagnosed as a sprain of the 
cervical muscles. 

6. Claimant was hospitalized for traction treatment. 

7. Cervical fusion surgery was perfocmed on July 15, 1981 
and again on May 5, 1982. 

8. Claimant has not returned to work since the April 16, 
1981 industrial injucy. 

9. Claimant's orthopedic surgeon has determined a rating of 
25 percent impairment of the body as a whole as a result of the 
cervical fusions. 

10. Claimant carries his right shoulder in an elevated 
position for which the surgeon can find no organic explanation 
and teems a "psychosomatic condition.• 

11. Claimant ls limited by pain in the motion of his head. 

12. Claimant was dismissed from the care of the treating 
physician on January 12, 1983. 

13. Claimant has an industrial disability as a result of the 
April 16, 1981 injury. 

14 . Claimant has not actively sought re-employment since his injury. 

15. Claimant has management and planning skills and experience 
which will transfer to new employment. 

16. Claimant is a likely candidate for successful retraining 
in light duty work. 

17. Claimant's earning potential and range ~f job opportunities 
nave been diminished by his industrial disability. 

18. It was medically indicated that significant improvement 
from the inJury was not anticipated on January 12, 1983. 

19. Claimant has sustained an industri,1 disability of 50 pee cent. 

20. T~e rate of compensation is $263.37 per week. 

CONCLUSIONS OP LA,~ 

Claimant has sustained the burden of proof in establishing , 
=ausal relationship between the Apcil 16, 1981 industrial inJucy 
~nd the resulting disability. Claimant is entitled to permanent 
~artial disability benefits based upon a finding of an industrial 
lisability of SO percent • 

The healing period terminated January 12, 1983. 

~HeREPORe, the decision of the deputy is affirmed in pact 
ind modified in part. 

ORDeR 

THEREPORe, it is ordered: 

That the defendants shall pay unto claimant healing period 
enefits foe the period April 16, 1981 through January 12, 1983 
t the cate of two hundred sixty-three and 37/100 dollars ($263.37 ~r week. 

That the defendants shall pay unto claimant two hundred 
fifty (250) weeks of permanent partial disability benefits at 
the rate of t wo hundred six ty-three and 37/100 dollars ($263.37) 
per week. 

That the costs of this action are taxed to defendants 
pursuant to Industrial Commissioner Rule 500-4 .33. 

That interest shall accrue from January 12, 1983 pursuant to 
section 85.30, Code of Iowa. 

That defendants are given credit for all benefits previously paid. 

That all accrued benefits which have not been paid shall be 
paid to claimant in a lump sum together with statutory interest. 

That defendants shall file a final report upon payment of 
this award. 

Signed and filed this 30th -----

Appealed to District Court; 
Remanded for Settlement 

day of May, 1984. 

ROBERT C-:- LANDESS ----
INDUSTRIAL C0Mt1ISSIONER 

BEPORE THE IO~A INDUSTRIAL COM11ISSIONER 

BRIAN H.I\INDPIBLD, 

Claimant, 

vs. 

THOMAS ULLRICH, 

employer, 

AID INSURANCE COMPAtlY, 

Petitioner, 

vs. 

JAYSON r. ZORTMAN, D.C., d/b/a 
ZORT~AN CHIROPRACTIC CENTeR, 

Respondent. 

Pile No. 731541 

A P P E A L 

D E C I S I O N 

On September 21, 1983 AID Insurance Company, petitioner, 
filed an original notice and petition against Jayson T. Zortman, 
D.C., d/b/a Zortman Chiropractic Center, respondent. Petitioner 
cited respondent's refusal to pcovide medical records relating 
to the treatment of Brian Haindfield, and further questioned the 
amount and necessity of charges relating to that treatment. In 
an order filed October 24, 1983 the deputy sust~ined cespondent's 
motion to dismiss the petition. Petitioner now appeals from the October 24, 1983 order. 

Iowa Code section 85.26(4) provides: "No claim or proceedings 
for benefits shall be maintained by any person other than the 
injured employee, his or her dependent or his or her legal 
representative if entitled to benefits.• This section was 
enacted after and as a result of the Iowa Supreme Court decision 
in 8rauec v. J. C. White Concrete Co., 115 N,W.2d 202 (Iowa 
1962'), upon whichappellant relies. 

Iowa Code section 85.27, second unnumbered paragraph, provides: 

Any employee, employee or insurance carrier 
making or defending a claim for benefits agrees to 
the release of all information to which the employee, 
employee, or carrier has access concerning the 
employee's physic~l or mental condition relative to 
the claim and further waives any privilege for the 
release of the information. The information shall 
be made av3ilable to any party or the party's 
representative upon request. Any institution or 
person releasing the information to a party or the 
party"s representative shall not be liable criminally 
or for civil damages by reason of the release of 
the information. lf release of lnfocmatlon is 
refused the party requesting the information may 
apply to the industrial commissioner for relief. 
The information requested shall be submitted to the 
industrial commissioner for relief. The information 
requested shall be submitted to the industrial 
commissioner who shall determine the celevance and 
materiality of the information to the claim and 
entec an order accordingly. 

rhe provisions of Iowa Code section 85.27 clearly indicate 
that an em lo ee em lo er or insurance carrier makin or defendin 
a claim for benef ts may be compe le to re ease n ocmat on 
concerning the employee's physical or mental condition. While 
the record does indicate that Selan Halndfield, the injured 
employee, did authorize respondent to release treatment records 
to petitioner in April 198), that does not make respondent a 
proper party to this type of a proceeding before this tribunal. 
Purthermore, Iowa Code section 85.26(4) appears to preclude 
petitioner from initiating a claim of this type on its own behalf. 
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WRSREPORE, the order filed October 2 4 , 1983, wherein respondent's 
motion to dismiss was sustained, is affirmed. 

THEREFORE, respondent's motion to dismlss is sustained and 
the matter dismissed. 

Signed and filed this 27th day of March, 1984 . 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

GARY DELFORD HALL, 

Claimant, 

VS. 

BUREAU OF ADULT CORRECTIONS, 

Employer, 

and 

STATE OF IOWA, 

Insurance Carr1er, 
Defendants. 

File No. 658155 

A P P E A L 

D E C I S I O N 

STATEMENT OP THE CASE 

Claimant appeals from a review-reopening decision wherein it 
was held that he had failed to prove that his disab1l1ty was 
causally related to an injury sustained on November 21, 1979. 

The record on appeal consists of the hearing transcript 
which contains the testimony of claimant; claimant•s exhibits l 
through 6 (cxhi.bi.t G bei.ug the c:lepostt.ion ot Randall F. Dryer, M.D.J; 
defendants' exhibits A through O; and the briefs and filings of 
all parties on appeal. 

ISSUES 

1. Whether a causal relationship exists between claimant's 
present disability and the lnJury to his back which arose out of 
and 1n the course of his employment on November 21, 1979. 

2. Whether claimant is entitled to healing period benefits 
pursuant to Iowa Code section 85.34(1J fo r the period subsequent 
to his release from the penitentiary on Hay 4 , 1981 to the 
present. 

REVIEW OF THE EVIDENCE 

At the time of the hearing the parties stipulated the 
applicable workers' comp~nsat1on rate, 1n the event of an award 
to be $1 44. 09 per week. (Transcript, p. 4 J 

Claimant, who was 44 years old at the time of the hearing, 
testified to having suffered from tuberculosis as a child, but 
believed that he had been cured at age three. (Tr., pp. 11, 
39J In 1964 claimant fell off a ladder causing him to e xperience 
pain in his lower back and above the hlps. (Tr., p. 31J 
Claimant visited University Hospitals 1n Iowa Ci t y for a staph 
infection of the scrotum 1n July of 1970 . In a July 15, 1970 
report, Dr. Kohler of University Hospitals reported calcific 
density of claimant's left kidney and renal area. Or. Kohler 
also noted that claimant complained of monthly episodes of low 
back pain associated with supcapub1c pain. (Defendants' Exhibit 
NJ Claimant testified that he was to have returned to University 
Hospitals for testing to determine if he had renal tuberculosis, 
but wa3 unable to do so because of the costs involved. He 
received no treatment for tuberculosis from 1970 through 1980. 
(Tr., pp. 31-32, 3& ) 

Claimant was an inmate at the state penitentiary in Fort 
Madison from February 10, 1978 through Hay 4, 1981. Claimant 
held a number of jobs within the prison community, the last of 
which was in the •clothing room.• Claimant's duties 1n the 
clothing room consisted primarily of sorting clothes into sacks, 
whi c h were similar to mail bags, and delivering them to lockup 
cells. Claimant testified t hat 1n order to reach the clothing 
sacks he had to reach across a table and that the job lasted six 
to eight hours each day. (Tr., pp. 15-16J 

Claimant was working in the c lothing room on November 21, 
1979 when he was unable to straighten up after reaching for a 
clothing sack. He was taken to the infirmary where an accident 
report (Claimant's Ex. 2J was prepared and was given a presc ription 
for Motrin. Claimant stated that his back was better for a few 
days, but 0 [t) hen all hell broke l oose, and 1 was at the 1nf1rmary 
almost daily from then on.• Claimant admitted to having had 
some back problems t wo or three weeks prior to November 21, 1979 
after helping to c arry the c lothing room equipment to a new 
location w1th1n the penitentiary, but insisted that the pain 
subsided after a night's rest. (Tr., pp. 17-18 J 

Claimant was transported to University Hospitals on February 
26, 1980, where he was examined by M. R. Mickelson, M.D. In 
clinical notes prepared February 26, 1980, Dr. Mickelson recorded 

a history of low back pain radiating into the thigh as a result 
of falling off a ladder in November of 1979. Dr. Mickelson 
reported an impression of low back pain of uncertain e t iology, 
possibly secondary to degenera t ive disc disease at the level of 
L3-4 . (Def. Ex. I) Dr. Mickelson later stated that the cause 
of claimant's complaints is related to tuberculosis of the 
spine, and its subsequent deterioration of the vertebrae in that 
region. (Def. Ex. 8) 

Claimant returned to University Hospi t als on May 7, 1980 and 
was e xamined by C. Hawtrey, H.O., and A.W. Devine, J r. , M.O.,. of 
the urology department. A May 19, 1980 report signed by the 
above mentioned doctors d i d not indicate the cause of claimant's 
back problems, but noted a history of tube rculosis. The report 
stated that claimant showed e xistence of systemic tuberculosis 
of a burned out nature and tha t there was no evidence of active 
tuberculosis, but recommended that claimant return for evaluation 
with tuberculosis cul t ures . (Def. Ex . OJ 

Claimant was seen by Julie Brooks, M.D., a neurologist at 
University Hospitals, in June of 1980 and again in August of 
1980 . Ber report of Augus t 20, 1980 indicated that claimant's 
back pain started 1n November or December of 1979 when a 60 
pound box ful l of clothing fell on him. Dr . Brooks e xamined 
spinal x-rays taken of claimant in February of 1980 which showed 
a narrowing of the disc space at L3 to L4 . The report stated 
that spinal x-rays taken in August of 1980 showed deterioration 
at the L- 4 to L-5 level with a compression fracture present. 
(Def. Ex. FJ On August 24 , 1980 Dr . Brooks referred claimant to 
the orthopedic department for testing to determine if he suffered 
from Pott's disease. (Def. Ex . BJ 

Claimant was admitted to Un i versity Hospitals as an inpatient 
on August 25, 1980 under the care of Randall F. Dryer, H.D., a 
residen t 1n the orthopedic surge r y department. Dr. Dryer 
testified by deposition that claimant did indeed suffer from 
Pott's disease. The doctor explained that Pott's disease 1s an 
infection involving the disc spaces between vertebral bodies 
which is caused by tuberculosis. Be went on to e xplain that 
Pott's disease occurs when tuberculosis spreads from the lungs 
and eventually effects the spine. Dr . Dryer noted claimant's 
childhood his t ory of tuberculosis and the clinical notes prepared 
after claimant's examination in July of 1970. Dr . Dryer interpret, 
the 1970 report as being presumpt ive of tuberculosis of the 
kidneys and urinary tract, and that the destructive process made 
apparent by comparing the spinal x-rays taken in August of 1980 
with those taken in August of 1980 was much more severe than 
could be expected to occur as a result of a minor trauma. Dr. 
Dryer traced the probable progression of claimant's tuberculosis: 

A. That ' s right. The way I would put together 
his-- the sequence of events is that he probably had 
tuberculosis of the lung since childhood that was 
not treated; and then, presumably, it was spread to 
his urinary tract 1n 1970, and he refused appropriate 
medical work-up and treatment. Then he had further 
spread ot the tuberculosis, which became manifested 
and obvious in the middle part of 1980. (Dryer 
Deposit i on, p. llJ 

Dr. Dryer was questioned as to whether trauma such as 
reaching across a table in November of 1979 had any relationship 
to claimant's back condition: 

A. I think that the trauma probably was something 
that incidentally agg r avated an already present 
condit1on-- namely, the i nf ection--and e xacerbated 
the cond 1t1on to t he po i nt or brought the point 
to--stimulated the pat i ent to s eek medic a l attention. 
After he obtained med ical attent i on, i t became 
clear that Pot t's disease was t he underly i ng 
disease . 

We s ee this frequently, f or e xample, with 
tumors, as an analogy, where a patient has a n 
underlying tumor, and then it sustains a very minor 
injury and has pain and seeks med ical a t tention, 
and then i s found t o ha ve an underlying tumor . The 
minor inJury 1s not the signi f icant problem. It's 
the unde r lying tumor wh i ch is only brought to the 
patient's attention because of t he mi nor inJury 
which was incident al. 

Q. So what you're saying is that even 1f t here had 
been no trauma in November of '79, he pr obably 
still would have faced t hese problems sometime in 
his life? 

A. Yes. I think that's a fair statement, based on 
what I actually think ,s going on. 

Q. What do you think is going on? 

A. I believe that he has Po t t's disease , and it 
was untreated. 

Q. You believe it was untreated? 

A. Up until that point. 

Q. So he may very well have had this Pott's 
disease since he was a child. 

A. Probably not as a child, but sometime between 
1970 and 1980, the tuberculous infection spread to 
infect his spine. 

Q. How would it spread? How could it spread in the 
body? Does it Just kind of seep out through the 
rest of your body system? 

A. It's carried through the blood supply, and 
there's a direc t venous communication between the 
blood supply of the urinary tract and the blood 
supply of the spine. Often times urinary tract 
infections can lead to seeing the infection in ,. 
areas of the spine. 
(Dryer Dep., pp. 15-l6J 
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On cross-examination of Dr. Dryer by claunant's counsel the 
following ensued: 

O. You were talking about--before--an exacerbation 
of the disease, or how some type of trauma might 
have incidentally brought Pott's disease to the 
attention of both the patient and the doctor. 
Could the patient have been doing anything--for 
instance, turning wrong 1n bed, something like 
that-- Could the patient have been doing anything 
that might have exacerbated his disease and brought 
1t to his own attention that there was pain 1n his 
back? 

A. I would say that any sort of minor trauma could 
have brought this to the patient's attention. 

o. Could you describe or define what you mean by 
"trauma" 1n that conte xt that you've just stated? 

A. Anything above and beyond your usual routine 
act1v1ties of daily living such as heavy lifting, 
hard manual labor, accidental falls, or collisions, 
as 1n a motor vehicle accident, something like that. 

o. Would you describe a simple slip and fall, 
perhaps anywhere 1n the patient's cell or something 
like that, could that be described as a minor 
trauma? 

A. Yes. 
(Dryer Dep., pp. 23-24) 

Dr. Dryer was also questioned as to the effect that claimant's 
Job may have had on his back: 

O. How about continual bending and reaching and 
leaning over a table about twice the size you're 
setting at right now 1n an 8-hour to 10-hour work 
day for a person who has suspected or who might 
have Pott's disease? 

A. Those kinds of activ1t1es would be hard on 
someone who had a normal back, and certainly would 
be very difficult for a patient who had active 
Pott 's di6ease. 
(Dryer Dep., pp. 31-32) 

De. Dryer test1f1ed that claimant had not always provided 
co~s1stant responses in discussing the history of his back 
problems. The doctor related that he understood claimant's back 
problems to have started after an episode where a heavy box had 
fallen on his back after he had slipped and fallen off a ladder 
1n the pen1tent1ary linen area. (Dryer Dep., pp. 8-9) 

ln an e xam1nat1on on March 11, 1981, Edward L. Pesant,, 
H.D., took no history but related that claimant's illness and 
d1sab1l1ty, 1f any, 1s due to tuberculosis of the spine. (Def. 
lxs. C • D) 

Thomas B. Summers, M.O., saw claimant on July 1, 1981 and 
~oted a history of a "broken back" while reaching over a table. 
The doctor noted the x-rays showed destruction of most of L4 and 
the interior portion of L3, with mild scol10s1s developing at 
L3-4. Dr. Summers' impression was Pott's disease. (Def. Ex. A) 

G. Charles Roland, M.D., also examined claimant and reported 
his f1nd1ngs 1n a June 14, 1982 letter. He noted that claimant's 
ln1t1al back problems started when he bent over a low table to 
pick up a paper bag. Dr. Roland reported: 

Physical exam1nat1on: He &tands erect In a 
lumbosacral corset. ~1th the corset off he still 
stands erect. On palpation he 1s tender 1n the 
m1dline between approximate level L3 to the sacrum 
as well as 1n the right paravectebral lumbar 
musculature Just superior to the SI joint. Active 
range of motion; forward flex1on 70 degrees, 
extension O degrees left and right lateral bend 5 
degrees. Sensory exam 1s within normal limits. 
Straight leg raising test, bilateral, 1s 80/80 \;lth 
tight hamstrings, bilateral, without marked back 
pain. The deep tendon reflexes are graded l+/1+ at 
the knees and 0/0 at the ankles. The motor exam 1s 
graded 5/5. 

X-rays reveal almost complete loss and bOny 
destruction of L4. 1 do not see evidence of 
complete auto fusion on the lateral and this would 
require tomography. There ts an angular deformity, 
scoltot1c, of 20 degrees of his apex at L4 and the 
curve la to the left. 

Impression: Status post Potts (sic) disease with 
L4 involvement with paeudoarthros,s vs. auto 
fuslon, L3-4 level with no neurolog1c residual 
presently. 

Reco1U1endat1on: This patient may require further 
surgery with a fusion between levels L2 and the 
aacrua to stab1l1ze his lumbosacral spine. It lt 
is found to be unstable with flexlon-cxtens1on 
views, then tomography and possible CAT scan. 
Since he has been , ■proving, ho\;ever and if he does 
not desire a surgical approach, then brace support 
"0Uld probably be adequate. I do not feel that 
fracture of his spine was a result of the trivial 
tcauma he deeccibes but obviously it was a result 
Of hls tuberculosis problem. (Def. Ex, El 

Claimant ada1tted that bOxea had fallen on h1■ while "ork1ng, 
Oth before and after November 21, 1979. He also admitted that 
e aay have told Or. Brooks that his back pain began after a 
•rton of clothing had tallen on h1a 1n Noveaber or Deceaber of 
979. (Tr., pp, 35-36) 

APPLICABLt. U.W 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an injury on November 21, 1979 which 
arose out of and 1n the course of his employment. McDowell v. Town 
of Clarksville, 241 N. W.2d 904 (Iowa 1976); Musselman v. Central 
Tel ephone Co. , 261 Iowa 352, 15 4 N.W.2d 128 (1967). 

The claimant has the burden of proving by a preponderance of 
the evidence that an inJury of November 21, 1979 is causally 
related to the disability on which he now bases h1s cla im. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W. 2d 607 (1945). A 
poss16il1ty is 1nsuffic1ent; a probability 1s necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N,W.2d 732 
(l955). The question of causal connection 1s essen t ially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (l960). 

However, e xpert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need not be 
couched in definite, positive or unequivocal language. Sondag v. 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expert opinion may be accepted or rejected, in whole or 1n part, 
by the trier of fact. Id. at 907. Purther, the weight to be 
given to such an op1nion'Ts for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances . Bodish, 257 Iowa 516, 133 
N.W.2d 867. See also Musselman v. Central Telephone Co., 261 
Iowa 352, 154 N.W.2d 128 (1967). 

An employee is not entitled to recover for the results of a 
preexisting inJury or disease but can recover for an aggravation 
thereof which resulted 1n the disability found to exist. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 
(1963); Yeager v. Firestone Tire & Rubber, Co., 253 Iowa 369, 
112 N.W.2d 299 (1961); Zieler v. United States G sum Co., 252 
Iowa 613, 106 N.h.2d 591 (1960). See also Barz v. Oler, 57 Iow8 
508, 133 N.W.2d 704 (1965); Almquist v. Shenandoah Nurseries, 
218 Iowa 724, 254 N.W. 35 (1934). The Iowa Supreme Court cites, 
apparently with approval, the C.J.S. statement that the aggrava
tion should be material if it is to be compensable. Yeager, 253 
Iowa 369, 112 N.W.2d 299; 100 C.J.S. Workmen's Compensation 
S555(17)a. 

In Musselman, 261 Iowa 352, 154 N.W.2d 128, the Iowa Supreme Court stated: 

(A] disease which under any rational work is likely 
to progress so as to finally disable an employee 
does not become a "personal inJury• under our 
Workmen's Compensation Act merely because it 
reaches a point of disablement while work for an 
employer 1s being pursued. It is only when there 
1s a direct causal connection between exertion of 
the employment and the injury that a compensation 
award can be made. The question is whether the 
diseased condition was the cause, or whether the 
employment was a proximate contributing cause. 

ANALYSIS 

The first issue on appeal is whether a causal relationship 
exists between claimant ' s present disability and the November 
21, 1979 1nJury to his back. The deputy's finding that the 
November 21, 1979 injury arose out of and In the course of 
claimant's employment has not been framed as an issue by either 
party and will not be considered herein. 

It is undisputed that claimant has had a long history of 
tuberculosis and that he presently suffers from Pott's disease. 
The question which must be resolved is whether the trauma 
suffered by claimant on November 21, 1979 (bending and reaching 
across a low table) materially aggravated claimant's preexisting 
tuberculosis to the extent that it was a factor 1n bringing 
about claimant's present d1sab1lity. Dr. Dryer indicated that 
the mishap of November 21, 1979 may have incidentially aggravated 
claimant's preexisting tuberculosis, but went on to suggest that 
the incident exacerbated the cond1t1on to the point where the 
cla1m~nt sought medical attention to diagnose his condition 
which was found to be Pott's disease. Dr. Roland stated that 
tuberculosis, and not the trivial trauma he experienced, wag the 
cause of the fracture on claimant's spine. All other doctors 
stating an opinion regarding causation of claimant's disability 
relat~d.it to tuberculosis, but even if aware of the November 21, 
1979 1nJury related no causation to that incident. Claimant's 
present disability appears to be the result of Pott's disease 
which was contracted due to his failure to receive treatment for 
a possible case of tuberculosis after his 1970 examination at 
University Hospitals. No evidence has been presented to indicate 
that the ~ork 1ncident of November 21, 1979 was a proximate 
contributing cause ot claimant's disability. As such, it is 
concluded that the incident of November 21, 1979 did not materially 
aggravate claimant's preexisting condition (Pott's disease), 
rather claimant simply reached an inevitable point of disablement 
during a time in which he was pursuing his work. 

In addition, problems exist as to the point 1n time that 
claimant's back pain actually began. Claimant testified that 
his back hurt two or three weeks prior to November 21, 1979 
after having moved laundry room equipment. He also admitted 
that heavy boxes had fallen on him both before and after the 
alleged tnJury date. The history reported by Dr. Mickelson 
noted that claimant's back pain began after falling from• 
ladder. Dr. Brooks reported that claimant's back pain began 
after a 60 pound box fell on h1s back. Claimant admitted that 
he aay have provided histories to previous physicians that his 
back pain did indeed begin to occur after a heavy box had 
dropped. In addition, the report of Dr. Mickelson indicates 
that claimant suffered monthly episodes of suprapubic back pain 
as early as July of 1970, at which time it was suspected that 
cla1aant's tuberculosis may have beco~e active again. for the 
above reasons it must be concluded that claimant had not demon
strated• causal connection betveen his present d1sabil1ty and 
the November 21, 1979 1nc1dent. In light of the resolution of 
the Issue of causation, it 1s unnecessary to addreaa the reaaining issue. 
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FINDINGS OF FACT 

l. Claimant has had a history of tuberculosis since early 
childhood. 

2. Claimant was seen in Iowa City in 1979, at which time 
testing to determine if he had renal tuberculosis was prescribed. 

3. Claimant received no tests or treatment for tuberculosis 
from 1970 through 1980. 

4. Claimant experienced monthly episodes of low back pain 
as early as July of 1970. 

5. Claimant experienced back pain two or three weeks 
previous to November 21, 1979 while moving laundry equipment. 

6. Claimant was unable to straighten up after reaching 
across a table while working in the state penitentiary clothing 
room on November 21, 1979. 

7. Claimant had boxes full of clothing fall on him both 
before and after November 21, 1979. 

8. Claimant was diagnosed in 1980 as having Pott's disease. 

9. Claimant's disability was the result of Pott's disease 
which he had contracted some time between 1970 and 1979. 

10. The work incident of November 21, 1979 did not materially 
aggravate claimant's preexisting condition of Pott's disease. 

CONCLUSION OF LAW 

Claimant had failed to prove a causal connection between his 
present disability and his incident of November 21, 1979. 

WHEREFORE, the deputy's decision filed December 13, 1982 is 
affirmed. 

THEREFORE, lt 1s ordered that claimant take nothing from 
these proceedings. 

Costs of the arbitration proceeding are charged to the 
defendants including a one hundred fifty dollar ($150) witness 
fee for Dr. Dryer and the cost of his deposition. Claimant is 
to pay the costs of the appeal. 

Signed and filed this 31st day of August, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

TERRENCE L. HALLIGAN, 

Claimant, 

vs. 

HARKLAU INDUSTRIES, 

Employer, 

and 

IOWA MUTUAL INSURANCE CO., 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

File No. 692757 

REVIEW-

R E O P E N I N G 

D E C I S I O N 

This is a proceeding in review-reopening brought by Terrance 
Halligan, the claimant, against his employer,~klau Industries, 
and the insurance carc1er, Iowa Mutual Insurance Co., to recover 
additional benefits under the Iowa Workers' Compensation Act as 
a result of an inJury he sustained on January 12, 1982. 

This matter came on for hearing before the undersigned 
deputy industrial commissioner at tbe Webster County Courthouse, 
Fort Dodge, Iowa, on May 18, 1983. The record was considered 
fully submitted on that date. 

An examination of the industrial commissioner's file indicates 
that a first report of injury was filed January 27, 1982. A 
memorandum of agreement was filed February 1, 1982. 

The record in this case consists of the testimony of the 
claimant, Paula Halligan, Terry Bussey, Rod Harklau; claimant's 
exhibits A through P inclusive; and defendants' exhibits 1 
through 4 inclusive. 

ISSUES 

The issues to be resolved are the existence of a causal 
relationship between the injury and the resulting disability, as 
well as the nature and extent of that disability. 

REVIEW OF THE EVIDENCE 

At the time of hearing the parties stipulated that the 
applicable rate in the event of an award is $109.08. There is 
no agreement as to length of healing period. It was stipulated 
that medical charges as reflected in this record are fair and 
reasonable. 

With respect to the issue of healing period, the Form 2A on 
file indicates that claimant was paid 15 3/7 weeks of temporary 
total disability benefits. Claimant alleges that the healing 
period extends through March 9, 1983, when the physician made an 
1mpa1rment rating. 

The claimant, Terrance Halligan, testified that he is 22 
years of age, married, and presently a resident of Fort Dodge, 
Iowa. 

He is a high school graduate. 

His employment history indicates that he initially worked 
for his father in the satellite communications business. He was 
primarily involved in erecting relay towers. He did this for 
three years. Subsequently, he was employed at the U.S. Gypsum 
plant 1n Port Dodge as a paperhanger. He was laid off from this 
position in May 1980. Re next secured employment at Johnson 
Masonry in Humboldt, Iowa, mixing cement and working as a 
bricklayer. This appears to have been summer work only. Next 
he was employed at the Terrdce Lounge as a bartender and, 
subsequently, laid off. Claimant began his employment relation
ship with Harklau Industries in May 1981. Initially, he began 
welding trailers and acknowledges that a certain degree of 
lifting was required in conJunction with this work function. 

The claimant recited the facts of the incident which occurred 
January 12, 1982 while in the employ of Barklau Industries. On 
that date he was carrying a steel beam for a trailer with the 
assistance of a partner. While in the process of carrying this 
beam the claimant tripped on the floor and fell, landing on some 
cables with his low back. Mr. Halligan testified that he 
immediately felt a sharp pain in the low back but continued to 
work during the date of the injury. The following day additional 
pain and muscle spasms were noted, and claimant was then examined 
by Paul L. Stitt, M.D. It appears, initially, conservative 
treatment was undertaken and medication prescribed. The record 
reveals that Dr. Stitt then referred the claimant to Robert G. 
Gitchell, M.O., who placed the claimant on an exercise program 
and prescribed various muscle relaxants. 

The record then indicates that Mr. Halligan, on his own 
accord, came under the care of Borst G. Blume, M.D., a neuro
surgeon in Sioux City. Apparently, this referral was accomplished 
through a friend of the claimant. 

The record indicates that according to claimant, Dr. Gitchell 
released him on April 30, 1982 and he returned to work for the 
employer. He attempted to work for a period of time but due to 
continuing back discomfort was unable to perform his job function. 
Claimant alleges be returned to Or. Gitchell with continuing 
complaints. 

The record reveals that in the summer of 1982 the claimant 
went to California where his mother lives. Be alleges that in 
no way could he support himself and thought the warm climate 
might help him. The claimant was examined by Dr. Brown in 
California without the authorization of the employer. After a 
four month stay in California the claimant returned to Fort 
Dodge where he was again treated by Dr. Blume. Mr. Halligan 
indicates that a nerve block procedure was performed by Dr. Blume 
and that the last examination by Dr. Blume was in March 1983. 

Mr. Balligan's present complaints include constant pain 
between the shoulders and into the low back. Re complains of 
continuous soreness when sitting or sleeping. He indicates that 
the back brace he was wearing at the time of trial was prescribed 
by Dr. Blume. Mr. Halligan indicates that in his present 
condition he is unable to do the work he did before, as previously 
outlined. Re has an inability to lift and to carry, and cannot 
climb. He has an inability to bend, stoop or pull. Mr. Halligan 
is of the opinion that he could not perform any of the jobs 
previously recited in his work history due to this pain and low 
back condition. 

On cross examination, the claimant denied any prior low back 
injuries. However, he acknowledged a rib inJury while playing 
football. He admited that he had prior complaints of r1b pain. 

Claimant confirms that he did the exercises prescribed by or. 
Gitchell. However, he noted difficulty doing some of the sit-up 
exercises. When pain became too intense he would discont1nue 
the exercise procedure. It appears from the record that the 
claimant is somewhat critical of or. Gitchell, as or. Gitchell 
may have indicated that he was out of shape. 

Claimant confirms there are only two places he has looked 
for work since the date of inJury, one being in California and 
the second being a telephone sales position which he held for a 
period of time. However, claimant indicates due to the continuous 
sitting he was unable to perform the telephone sales work. Mr. 
Halligan does not believe he could perform any of the jobs at 
the employer's place of business because they require lifting 
and standing. The record reveals that claimant is not presently 
Involved In any rehabilitation program. The record reveals that 
other than the brace and the drugs, or. Blume has not Instituted 
any other treatment. Claimant denies telling one of the physicians 
that he wanted to go to school and did not want to do work 
involved in heavy lifting. 

The balance of this witness' testimony has been reviewed and 
considered in the final disposition of this case. 

Paula Halligan, the claimant's spouse, testified on his 
behalf. She confirmed his complainA~ of pain and his inability 
to rest at night. She also confirmed that she does most of the 
household chores. 

Terry Bussey, age 24, testified on behalf ot the claimant. 
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He has known the claimant for 
opportunity to work with him. 
January 12, 1982 and confirms 

a period of time and has had an 
He witnessed the incident of 

claimant's version of the facts. 

Rod Barklau testified in these proceedings. He is the plant 
manager for the employer and is related to the owner of the 
business. Re confirmed that the claimant worked only one hour 
in Hay 1982 post-injury. Be confirmed that claimant had not 
contacted the employee for a Job since Hay 1982. He indicated 
that the employer has employees at their plant who presently are 
suffering from back injuries. 

The balance of this witness ' testimony has been reviewed and 
considered in the final disposition of this case. 

Robert G. Gitchell, H.D., testified in these proceedings. 
Dr. Gitchell is a board certified orthopedic surgeon, licensed 
to practice in the state of Iowa. 

His initial examination of the claimant occurred March 21, 
1982. Dr. Gitchell confirmed that the claimant was referred t o 
him by Dr. Stitt. 

The history recited to Dr. Gitchell by the claimant is 
basically consistent with claimant's testimony. An e xaminat ion 
was conducted by this physician and a variety of diagnostic 
tests performed. X-rays were examined which revealed no ab
normalities suggestive of injury. With respect to the diagnosis, 
Dr. Gitchell notes: 

A. I felt that he had sustained a strain to the 
lumbosacral muscles of his low back that could have 
put increased stress upon his disks in the low back 
which would be in the diagnostic category of 
producing some degeneration in a disk without 
causing a true rupture or herniation or a slip of 
the disk, that this muscle strain could have 
strained or caused the disk in the lumbar area to 
degenerate to a mild degree. 

Q. Was there any actual evidence of a herniated or 
a ruptured disk? 

A. No. 

A program of muscle building and exercise was prescribed by 
this physician. Or. Gitchell confirms that he released the 
claimant to return to work April 5, 1982. It appears that the 
physician feels the claimant reached maximum recuperation on 
that date. A follow-up examination was conducted on April 15, 
1982. At that time, claimant complained of throbbing pain in 
his back. An examination was conducted and the physician 
learned that the claimant was doing prescribed exercises im
properly. A change in diagnosis was made on this follow-up 
e xamination. Claimant was again released to return to work on 
Hay 1, 1982. Follow-up examinations were scheduled but the 
claimant did not keep the appointments. 

On cross-examination, the physician confirms that the muscle 
strain experienced by the claimant may have been contributed 
somewhat to the degenerative disc problem. 

The balance of this witness' testimony has been reviewed and 
considered in the final disposition of this case. 

Ralph Woodard, H.O., board certified general surgeon, 
testified in these proceedings. Or. Woodard conducted an 
?Xamination of the claimant in February 1983. This physician, 
>fter examination, concluded that the claimant was in good 
ohysical condition and had no acute injuries. This physician 
finds no reason why the claimant could not return to his prior 
form of work. Be notes that the claimant mentally did not 
oelieve he wanted to return to that form of work. Be indicates 
;hat the claimant did not want to do heavy work anymore. The 
'laimant indicated that he wanted to go to school. He acknowledged 
:hat.the claimant's continuing complaints of disability and/or 
inability to work are not consistent with the physician's 
"indings. 

The balance of this witness' testimony has been reviewed and 
:onsidered in the final disposition of this case. 

Paul Stitt, a physician and surgeon, testified in these 
>roceedings. Be confirms that he treated the claimant in 
January 1982. An examination of this individual was conducted 
>y Or. Stitt and a diagnosis of contusion of the muscles of the 
. ow back was made. Medication was prescribed and conservative 
reatment undertaken. The last examination of the claimant was 

lade in March 1982, at which time the claimant was referred to 
>r. Gi tche 11. 

The balance of this witness• testimony has been reviewed and 
·onsidered in the final disposition of this case . 

Borst G. Blume, H.O., in a report dated March 9, 1983, 
1arked claimant 's e xhibit A, indicates that in his opinion the 
latmant has a permanent partial disability to the body as a 

thole of t welve percent. 

The balance of the exhibits have been reviewed and considered 
n the final disposition of this case. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
he evidence that the inJury of January 12, 1982 is causally 
elated to the disability on which he now bases his claim. 

1od1sh v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
indafi! v. ~- 6. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
ossibllity is insufficient; a probability is necessary. Burt v. 

10hn Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
l§SSj. The question of causal connection is essentially within 
he domain of expert testimony. Bradshaw v. Iowa Methodist 
Ospital, 251 Iowa 375, 101 N.W.2d l67 (l960J. 

However, e xpert medical evidence must be considered with all 
ther evi dence introduced bearing on the causal connection. 
.!!.!.!., 247 Iowa 691, 73 N.W. 2d 732. The opinion of e xperts need 
ot be couched in definite, positive or unequi,,cal language. 
ondaq v. Perris Hardware, 220 N.W.2d 903 (low~ 1974). However , 
he expert opinion may be accepted or rejected, in whole or in 

part, by the trier of fact. Sondag at 907. Further, the weight 
to be given to such an opinion is for the finder of f act, aod 
that may be affected by the completeness of the premise given 
the expert and other surrounding circumstances. Bodish, 257 
Iowa 516, 133 N.W.2d 867. See also Musselman v. Central Telephone 
Co., 261 Iowa 352, 154 N.W .2d 128 (1967). 

ANALYSIS 

As previously noted in this decision, the employer/insurance 
carrier filed a memorandum of agreement with respect to the 
claimant's injury. By that unilateral act they acknowledge that 
on the date of injury, January 12, 1982 the claimant was an 
employee of Harklau Industries. They further acknowledge that 
on that date he sustained a personal inJury which both arose out 
of and in the course of his employment with Barklau Industries. 

The record is clear that the claimant has been examined and 
treated by several highly qualified specialists. These include 
orthopedists and a neurosurgeon. 

The evidence would reveal that perhaps the claimant had some 
preexisting degenerative difficulties. The record also indicates 
that the claimant sustained a football injury. There is some 
discrepancy as to what precise area of his body was injured. At 
any rate, the football injury and/or the degenerative difficulties 
diagnosed do not appear to have prevented the claimant from 
being an active worker in his chosen trade. The record establishes 
that the c laimant has been able to work and noted some difficulty 
since the inJury in question. 

The opinions with regard to the e xtent of disability are at 
wide variance. Certainly t wo of the physicians involved find 
in substance, no disability. Dr. Blume notes a permanent ' 
partial impairment of twelve percent of the body as a whole. 

Interspersed throughout this record is the underlying 
indication that the cla imant may not be well motivated. One of, 
the physicians testified that the claimant was not interested in 
pursuing work that involved heavy lifting, but, in fact, was 
interested in going to school. Furthering the claimant's 
education is, of course, a valuable goal and he should be 
encouraged at all costs to develop himself along those lines. 
It would, however, be grossly unfair to the employer/insurance 
ca rrier to penalize them, in substance, by way of a substantial 
award in a case where the claimant is not motivated to 
return to the form of work he was pursuing. 

The claimant in this case is a very young ind ividual . Be 
has numerous educational opportunities available to him if he 
will motivate himself to pursue those lines of endeavor. 

Based upon the record as a whole and taking into consideration 
all of the industrial disability considerations, it is the 
opinion of the undersigned that the claimant has sustained a 
permanent partial disability of five percent of the body as a 
whole. 

There is an issue of healing period in this case. It 
appears from the record that the healing period terminates on 
Hay 1, 1982, when the claimant was released by the physician 
Just before Or. Blume. Dr. Blume's reports are in the record 
and do not appear to address the issue of healing period. 

FINDINGS OF FACT 

That on January 12, 1982 the claimant was an employee of the 
defendants herein. 

That on January 12, 1982 the claimant sustained a personal 
injury which both arose out of and in the course of his em
ployment. 

That the claimant has been examined and treated by several 
highly qualified physicians, including orthopedists and a 
neurosurgeon. 

That the cla imant has a preexisting degenerative condition 
of his low back . 

That the claimant now has some pain and restrictions which 
he did not have prior to the date of injury. 

That the claimant has sustained permanent partial disability 
of five percent (5\) of the body as a whole. 

That the healing period ends on Hay 1, 1982 . 

CONCLUSIONS OF LAW 

That the claimant has sustained his burden of proof and has 
established a causal relationship between his injury and his 
resulting disability. 

ORDER 

THE~EFORE, IT IS ORDERED that the defendants shall pay unto 
the claimant t wenty-five (25) weeks of permanent partial disabil
ity benefits at the stipulated rate of one hundred nine and 
08/100 dollars ($109.08) per week. 

That the defendants shall pay healing period benefits from 
the date of injury, January 12, 1982, through May 1, 1982 at the 
stipulated rate of one hundred nine and 08/100 dollars ($109.08) per week. 

That the defendants are given credit for benefits previously paid. 

That all accrued benefits shall be paid claimant in a lump sum. 

That interest shall accrue as of the date of this decision 
pursuant to section 85.30. 

That the costs of this action are taxed to the defendants 
pursuant to Industrial Commissioner rule 500-4 .33 . 

That the defendants shall file a final report upon payment 
of this award. 
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Signed and filed this .tl}._ day o f October, 1983. 

E. J. KELLY 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

DOROTHY L. HANKINS, 

Claimant, 522985 

vs. 

PHIL H UNGET d/b/a PR I ENDS AND 
NEIGHBORS SUPPER CLUB, 

Employer, 

and 

NORTHWESTERN NATIONAL LIPE 
INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

REVIEW 

R E O P E N I N G 

DEC IS I O'N 

This matter came on for hearing at the Cerro Gordo County 
Courthouse in Mason City, Iowa on June 28, 1983 at which time 
the case was fully submitted. 

A review of the commissioner"s file reveals that an employer's 
first report of inJury was filed January 17, 1979. A memorandum 
of agreement was filed on May 7, 1979 calling for the payment of 
$88.87 per week in weekly compensation. A review-reopening 
decision by Deputy Industrial Commissioner David Linquist was 
filed on December 7, 1981 wherein healing period compensation 
and sixty weeks of permanent partial disability compensation 
were awarded. Another review-reopening decision was proposed on 
OctobPr ,o, 1982 by Deputy Industrial Commissionec Helmut 
Mueller. This decision awarded a "running• healing period award 
commencing July 13, 1981 until such time as the test for cessation 
of healing period had been met. Both of these decisions awarded 
medical expenses. The record at this time consists of the 
testimony of the claimant; claimant's exhibits 1 through 7; and 
all previous records contained in the file. 

ISSUES 

1. Whether claimant is entitled to further permanent 
partial disability compensation; 

2. Whether claimant is entitled to further examinations; 
and 

3. Whether claimant is entitled to the •penalty• provisions 
of section 86.13, Code of Iowa. 

STATEMENT OP THE EVIDENCE 

Before recapitulating the record 1n its present form, I feel 
it is necessary to review the two prior decisions written in 
this case. The review of the excellently described facts and 
conclusions enunciated in those decisions is sufficient, and 
this decision will only deal with them in a cursory manner. 

At the co111D1encement of the present hearing which is intended 
to resolve the above cited issues the parties stipulated that 
the rate of compensation was $88.12 per week; that the medical 
bills presented for payment were fair and reasonable; and that 
if permanent partial disability compensation was awarded, it 
would commence on December 28, 1982. 

Claimant sustained an injury arising out of and in the 
course of her employment on December 16, 1978. (See memorandum 
of agreement filed on Hay 7, 1979 and prior decisions.) Claimant 
hurt her back while making coffee and later was unable to 
straighten up when she was bent over. Claimant was treated by a 
chiropractor and was eventually treated by D. E. Fisher, H.D., a 
Mason City orthopedist. On August 1, 1979 claimant had surgery 
in the form of a removal of a herniated disc. She did not 
return to work for defendant employer because the business 
closed. Claimant had returned to work in April 1979 and worked 
until February 1980 (excepting time lost for surgery and recuperation). 
Claimant testified that in February 1980 her new employer placed 
her in a "resign or be fired situation• so she quit. Claimant 
testified that she tried to find employment through May 1981 at 
several establishments. She then got a GED. As indicated in 
Deputy Linquist's decision, claimant's salary increased when she 
did return to work. As a result thereof, the matter came on for 
hearing. Claimant was then awarded sixty weeks of permanent 
partial disability compensation. 

Claimant then brought a subsequent review-reopening proceeding 
which culminated in a proposed decision on October 20, 1981 by 
Deputy Helmut Mueller. This decision a warded healing period 
compensation commencing July 13, 1981 until such time as the 
test for the cessation of healing period was met. 

An agreement for settlement was submitted on November 30, 
1982 and approved on December 7, 1982 by Deputy Barry Moranville. 
the parties stipulated: 

Par. 1. That except as herein modified, the 

Review-Reopening Decision dated October 20, 1982, 
should be in full force and effect; 

Par. 2. The Defendants shall pay all medical 
e xpenses, costs and interest as required by the 
October 20, 1982 , Revie w-Reopening Decision e xcept 
as set forth herein. 

Par. 3. That Defendants shall pay to Claimant an 
additional healing period beginning January 25, 
1982 and continuing through November 1, 1982, by 
which date it is agreed no further significant 
medical improvement is contemplated for Claimant 
following her surgery of January 25, 1982, 

Pa r . 4 . That in accordance wi th Paragraph 3 
hereof, Defendant s shall pay the Claimant Porty 
(40) weeks of healing period benefits at $88.12 per 
week or $3,524 .80 in a lump sum together with 
interest of $132.18. 

Par. 5. Defendants shall pay all 85.27 medical and 
allied expenses incurred by the Claimant from 
hearing date of August 15, 1982 through the date 
hereof. 

Par. 6. That the parties agree that the e xtent of 
Claimant's industrial disability, 1f any, occasioned 
by her surgery of January 25, 1982, and resulting 
impairment, if any, shall not be resolved by this 
Agreement but shall be agreed upon by the parties 
after further discovery, or upon failure of agree
ment, by determination following a contested case 
proceeding. 

Par. 7. That Or. Fisher of Surgical Associates of 
North Iowa, P.C. (or his associates) is the authorized 
treating physician to whom Claimant may present 
herself for appropriate treatment; that except as 
to Dr. Fisher (and his associates) and those to 
whom Or. Fisher may refer Claimant for appropriate 
x-rays, therapy and consultation, Claimant shall 
first obtain written authorization from the Defendants 
before seeking other treatment except in emergency 
situations. 

Par. 8. That all drafts pursuant to the Review
Reopening Decision of October 20, 1982, as modified 
herein, shall be sent payable to the Claimant, care 
of Robert S. Kinsey III, P.O. Box 679, Mason City, 
Iowa, 50401. 

Claimant testified that she weighed 148 pounds at the time 
of hearing. Claimant testified that she had a subsequent back 
surgery on January 12, 1982. Claimant indicated that since this 
surgery, she has had more pain, and that it is constant. 
Claimant testified that she has had part-time work as a school 
cook since November 1982 but was laid off in March 1983 because 
of declining school enrollment. Claimant testified that she 
still checks for jobs and has her name available for employment 
through Job Service. 

Deputy Linquist indicated that claimant had only gone 
through the first semester of ninth grade and some schooling as 
a nursing assistant, Prior to her inJury claimant had three 
years experience working in grocery stores, approximately 7 1/2 
years experience in factory work, six months experience in a 
program for nursing assistants and experience in food service as 
a cashier, waitress, cook and dishwasher. Claimant has obt ained 
a GED since that hearing. She was 47 at the time of hearing. 

or. Fisher testified by way of deposition in this case. He 
conducted both surgeries on the claimant and as of January 12, 
1983 rated claimant as having sustained a ten percent loss to 
the body as a whole as a result of these surgeries. An extensive 
record was made regarding the nature of the second back surgery 
and its purpose--the removal of scar tissue. He recommended 
that claimant avoid any job requiring lifting in excess of 25 
pounds or one of constant standing or sitting. 

Claimant had (previous to the agreement for settlement) been 
examined by John R. Wal ker, M. O., a Waterloo orthopedist. She 
was also examined on March 7, 1983. His physical examination 
revealed the following: 

Examination today reveals that the right Achilles 
and plantar reflexes are reduced in relation to 
that on the left. The Lasegue sign is definitely 
positive on the right as is the flip sign. She has 
1/2 inch atrophy of the right calf and 1/2 inch 
atrophy of the right thigh. This is due to limping. 
Ber scar is well-healed in the midline, some 5 1/2 
inches in length and somewhat tender. She comes 
down to only 14 inches of touching her fingers to 
her toes and then it becomes painful. 

AP & lateral, right, left, oblique views and 
spot views of the lumbar spine show no particular 
change except for the operative intervention. 

OPINION: The patient is improved somewhat. This 
surgery has been efficacious and advantageous for 
the patient and I am certain that it was carried 
out very properly and with a good indication. I 
believe, however, that th~ patient still has a 
permanent, partial disability of 12\ of the body as 
a whole. 

As far as further treatment is concerned, I have 
advised the patient that she should probably 
continue with a back exercise program and a few 
more pounds of loss would be excellent. 

APPLICABLE LAW 

1. Sections 85.3 and 85.20, Code of Iowa, provide this 
agency with Jurisdiction in worker9~ compensation cases. 

2. By filing a memorandum of agreement it is established 
that an employer-employee relationship existed and that claimant 
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sustained an injury arising out of and in the course of employment. 
Freeman v. Luppes Transport Co., 227 N.W.2d 143 (Iowa 1975). 
This agency cannot set this memorand11111 of agreement aside. 
Whitters, Sons, Inc. v. Karr, 180 N.W.2d 444 (Iowa 1970). 

3. The claimant has the burden of proving by a preponderance 
of the evidence that the injury of December 16, 1978 is causally 
related to the d1sab1l1ty on which she now bases her claim. 
Bodish v. Fischer, Inc., 257 Iowa 516,133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability 1s necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d l67 (1960). 

4. Section 86.14(2), states: 

In a proceeding to reopen an award for payments or 
agreement for settlement as provided by section 86.13, 
inquiry shall be into whether or not the condition 
of the employee warrants an end to, d1minishment 
of, or increase of compensation so awarded or 
agreed upon. 

5. In Blackwmith v. All-American, Inc., 290 N.W.2d 348, 350 
(Iowa 1980), the court stated: 

An increase in industrial disability may occur 
without a change 1n physical condition. A change 
1n earning capacity subsequent to the original 
award which is proximately caused by the original 
injury also constitutes a change in condition under 
section 85.26(2) and 86.14(2). See Mcspadden v. 
819 Ben Coal Co., 288 N.W.2d 181, 192 (Iowa 1980); 
3 A. Larson, The Law of Workmen's Compensation, 
section 81. 31, at 15-502 ( 1976). 

6. As claimant has an impairment to the body as a whole, an 
industrial d1sabil1ty has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.W. 899, (1935) as follows: "It 1s therefore plain 
that the legislature intended the term 'disability' to mean 
'industrial disability' or loss of earning capacity and not a 
mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man." 

7. Functional disability is an element to be considered 1n 
determining industrial disability which 1s the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage 1n employment for which he 1s fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, (l963). 

8. Section 85.27, Code of Iowa, provides for the payment of 
medical expenses. 

9. Section 86.13, Code of Iowa, provides in pertinent part: 

If a delay in commencement or termination of 
benefits occurs without reasonable or probable 
cause or excuse, the 1ndustr1al commissioner shall 
award benefits in addition to those benefits 
payable under the chapter, or chapter 85, BSA, or 
858, up to fifty percent of the amount of benefits 
that were unreasonably delayed or denied. 

ANALYSIS 

Based upon the principles enunciated above, it is concluded 
that claimant nas sustained a change of condition since the 
submission and approval of the agreement for settlement on 
December 2, 1982. Since that time claimant was laid off because 
of declining school enrollment, and has been unsuccessful in 
obtaining other employment. Although claimant's layoff may not 
in itself be considered to be attributed to injury, the unaltered 
fact is that claimant has sought and has been unable to obtain 
employment since the layoff. This 1s a sufficient change of 
condition since the entry of the award of approval of the 
agreement. 

Inasmuch as the claimant's claim for relief of any prior 
claims for healing period (it was not raised as an issue), the 
sole issue at this Juncture is permanent partial disability. In 
that claimant's earning capacity has indeed lowered, some 
increase of permanent partial disability is in order. 

Claimant has had two back surgeries. Host of claimant's 
career has been devoted to Jobs which require some lifting. 
Claimant's prior work history has been amply set forth 1n prior 
decisions. Claimant need not prove medical change--she must and 
has proven loss of earning capacity. She was 47 at the time of 
hearing and holds a GED with a ninth grade formal education. 
Claimant appears to be well motivated as evidence:iby her excellent 
weight loss. I feel claimant is well motivated. Based upon the 
record, it is found that claimant's disability is 35 percent of 
the body as a whole. Defendants will receive credit for permanency 
paid. 

Claimant has asked for sanctions pursuant to section 86.13, 
Code of Iowa. The basis of claimant's request appears to be the 
alleged unt1mel1ness of payment of medical expenses. The 
opinion of this agency i~ that the sanction does not apply to 
untimely payment of medical expenses. The •sanction subparagraph" 
was specifically added to the section of the code dealing with 
payment of weekly compensation to confine its its use to weekly 
compensation alone. Therefore, no ruling on claimant's request 
for 86.13 benet1ts will be made at this time. 

The additional medical and related expenses will be allowed. 

FINDINGS OF FACT 

l. Claimant was employed by defendant employer on December 
16, 1978. 

2. Defendants filed a memorandum of agreement on Hay 7, 
1979. 

3. The parties stipulated that the rate of compensation is 
eighty-eight and 12/100 dollars ($88.12) per week. 

4. Two pr1or decisions were entered in this matter. 

5. The parties agreed to settle the case and an agreement 
for settlement was approved on December 7, 1982. 

6. Claimant has sustained a change of condition since the 
entry of the approval of the agreement for settlement. 

7. Claimant's condition warrants an increase of compensation. 

8. Claimant 1s disabled to the extent of thirty-five 
percent (35\) of the body as a whole for industrial purposes. 

9, Claimant has sustained certain medical expenses and 
costs which are related to the injury. These will be ordered to 
be paid. 

CONCLUSIONS OF LAW 

1. This agency has jurisdiction over the parties and the 
subject matter. 

2. Claimant was employed by defendant employer on December 
16, 1978. 

3. Defendants will be ordered to pay unto claimant one 
hundred seventy-five (175) weeks of permanent partial disabil1ty 
compensation at the stipulated rate of eighty-eight and 12/100 
dollars ($88.12) per week. 

4. Defendants will receive credit for permanent partial 
disability compensat1on previously paid. 

5. Defendants will be ordered to pay unto claimant the 
following medical expenses (includes mileage and costs): 

Gilfort Drug Company 
John R. Walker, H.D. 
Medical Repot 
Mileage (Exhibits 5, 7) 

$ 34.05 
105.00 
45.00 

112. 08 

ORDER 

IT IS THEREFORE ORDERED that defendants pay unto claimant 
one hundred seventy-five (175) weeks of permanent partial 
disability compensation at the rate of eighty-eight and 12/100 
dollars ($88.12) per week. Defendants are to receive credit for 
permanent partial disability compensation already paid. 

IT IS FURTHER ORDERED that defendants pay unto claimant the 
following approved medical and related expenses: 

G1lfort Drug Company 
John R. Walker, H.D. 
Medic a 1 Report 
Mileage 

$ 34.05 
105.00 

45.00 
112.08 

Interest will accrue on this a ward from the date of this 
decision. 

Costs of this proceeding are taxed to defendants. 

A final report is to be filed upon payment of this a ward. 

Signed and filed this ,i /,if day of November, 1983. 

JOSEPH M. BAUER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

LE ROY C. HANSEN, 

Claimant, 

vs. 

INSULATION SERVICES, INC., 

Employer, 

and 

UNITED STATES FIDELITY 
AND GUARANTY COMPANY, 

Insurance Carrier, 
Defendants. 

Files Nos. 525821/539770 

A P P E A L 

D E C I S I O N 

By order of the industrial commissioner filed November 15, 
1983 the undersigned deputy industrial commissioner has been 
appointed under the provisions of S86.3, Code of Iowa, to issue 
the flnal agency decision on appeal in this matter. Defendants 
appeal from an adverse review-reopening decision. 
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The record consists of three transcripts, May 10, 1982, 
January 20, 1983, and April 14, 1983; claimant's exhibits l 
through 7, inclusive; and defendants' exhibit A, all of which 
evidence was considered in reaching this final agency decision. 

The outcome of thts final agency decision will be the same 
as that reached by the hearing deputy; however, the evaluation 
of the evidence and the find1ngs of fact will be significantly 
different. 

ISSUES 

The review-reopening decision awarded healing period benefits 
from April 23, 1979 to September 2, 1982 at the rate of $265 per 
week plus a permanent partial disability period of 250 weeks at 
$244 per week plus certain medical expenses. 

Defendants state the issues on appeal: 

1. That the Deputy Industrial Commissioner, Helmut 
Mueller, is in error on the finding of fact that 
the claimant's healing period ended on September 2, 
1982. 

2. That the Deputy Industrial Commissioner, Helmut 
Mueller, is in error iq that the claimant is 
suffering from disabl1ng pain tor which he is 
currently receiving oral and injectable medication. 
In that the Deputy Industrial Commissioner, Helmut 
Mueller, found that the claimant had a (sic) 
aseptic necrosis either to the eight or left hip 
were (sic) caused by any inJuries of November 10, 
1978 or April 23, 1979. 

3. That the Deputy Industrial Commissioner is in 
erroc in finding that the claimant is a functional 
illiterate. 

STATEMENT OF THE CASE 

On October 19, 1982 the undersigned deputy industrial 
commissioner wrote a final agency decision which awarded a 
running healing period for claimant beginning April 23 , 1979. 
That decision was later affirmed in the district court. That 
ruling was based upon injuries of November 10, 1978 and April 
23, 1979 which involved two falls of claimant onto his right 
side. These falls were found to be the cause of back problems 
and aseptic neccosis of the right femocal head. However, upon 
considering the report of January 25 , 1983 by Cemal M. Adli, 
M.D., an orthopedic surgeon, (to the P.ffect that the avascular 
necrosis in both femoral heads was not related to the injuries) 
the hearing deputy found that the conditions were not caused or 
aggravated by the industrial accident. Otherwise, the review
reopening decision awarded the benefits as stated above. 

Defendants rely on a report of Horst G. Blume, M.D., a 
neurosurgeon, claiming that a report of September 12, 1980 
supports the position that claimant's healing period would have 
ended at that time. A report of April 19, 1982 by De. Blume 
stated, however, that claimant had not reached maximum medical 
recovery. The hearing deputy found that a letter of September 
2, 1982 signalled the end of claimant's healing peciod wherein 
Dr. Blume stated that claimant's back would not improve further. 

The facts surrounding issue t 2 relate both back to the first 
issue and forward to the third issue. That is, the questions 
concern whethec or not the aseptic necrosis is a compensable 
matter and, if so, how it relates to industrial disability. 
Finding of fact t 24 of the appeal decision of October 19 , 1982 
ruled that the aseptic necrosis of the head of the eight femur 
was connected to the injuries. Claimant's excellent brief, page 
9, states the evidence and reasoning behind that finding. 
Claimant further points out that Dr. Adli's letter of January 
25, 1983 wh1ch states that the condition 1n both hips was not 
related to the injury also says that on the • right side it 
manifested itself sooner on account of the injury ... • 

With respect to the issue concerning the hearing deputy's 
finding that claimant is a functional illiterate, the record 
shows that the result of a Wechsler Adult Intelligence Scale of 
December 28, 1981 shows claimant has an IO of 83 which is 1n the 
dull normal range. He did poorly in both reading and arithmetic; 
he has an eighth grade education. Claimant's wife testified 
that claimant cannot cead a tape measure. 

APPLICABLE LAW 

Section 86.34(1), Code of Iowa, 1977 states: 

If an employee has suffered a personal injury 
causing permament partial disabll1ty for which 
compensation is payable as pcovided in subsection 2 
of this section, the employer shall pay to the 
employee compensation for a healing period, as 
provided In section 85.37, beginning on the date of 
the injury, and unttl he has returned to work or 
competent medical evidence indicates that recuper
ation from said injury has been accomplished, 
whichever comes first. 

A preexisting disease or condition which is aggravated at 
work is compensable. Yeager v. ficestone Tire & Rubber Co., 253 
Iowa 369, 112 N.W.2d 299 (1961); Z1eiler v. United States Gypsum 
Co., 252 Iowa 613, 106 N.W.2d 591 (l 60); Rose v. John Deere 
Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (l956); Oldham v. 
Scofield & Welch, 222 Iowa 764, 266 N.W. 480, 269 N.W. 925 
(l936); Almquist v. Shenandoah Nurseries, Inc., 218 Iowa 724, 
254 N.W. 35 (l9J4). 

The affirmance by the district court of the final agency 
decision of October 19, 1982 was an afflrmance with respect to 
all the issues in the case. Pinch v. Hollinger, 46 Iowa 216 
(1877). 

Claimant must show that the health impairment was probably 
caused by his work; possible cause 1s not sufficient. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 

(1955); Ford v. Goode, 240 Iowa 1219, 38 N.W.2d 158 (1949); 
Almquist, 218 Iowa 724, 254 N.W. 35. Matters of causal celation
ship are essentially w1th1n the realm of expert testimony. 
Bradshaw v . Iowa Methodist Hospital, 251 Iowa 375, 101 N.W.2d 
167 (1960). "The Incident or activity need not be the sole 
proximate cause, if the injury is directly traceable to 1t.• 
Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296, 297 (Iowa 
1974); Lanyford v. Kellar excavating, Grading, Inc,, 191 N.W.2d 
667 (Iowa 971). 

lndustr1al disability includes considerations of functional 
impaicment, age, education, qualificat1ons and experience, and 

claimant's inability, because of the inJury, to engage in 
employment foe which he is fitted. Olson v. Goodyeac Service 
Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Martin v. Skelly 
011 Co.,, 252 Iowa 128, 106 N.W.2d 95 (1960). See also Blacksmith 
v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980) and Mcspadden 
v. Big Ben Coal Co. , 288 N.W.2d 181 (Iowa 1980). 

ANALYSIS 

The final agency decision of October 19, 1982 awarded a 
cunning healing period starting April 23, 1979 based upon 
evidence at a hearing of May 10, 1982. Thus, although defendants 
argue the healing period should have ended in September 1980, 
that issue was determined by a p r ior adJudication at least until 
the date of May 10, 1982. As for the time between May and 
September 1982, De. Blume's letter of April 19, 1982 stated 
claimant had not reached maximum recovery which would extend the 
healing period until that same doctor made a eating of permanent 
impairment which was, as the deputy found, on September 2, 1982. 
Therefore, no change will be made in the order to pay healing 
period. 

Defendants argue t wo other issues, one concerning med1cat1on 
and the other concerning claimant's alleged functional illiteracy. 
Both of these will be treated as they relate to the overall 
issue of industrial disability. Again, the principle of a prior 
adjudication arises because, whereas the decision of October 19, 
1982 decided in claimant's favor as to the aseptic necrosis 
being connected to the inJury, the subsequent review-reopening 
decision of August 29, 1983 found the opposite. The reason foe 
that change 1n the second mentioned decision was the letter by 
Dr. Adll previously referred to. As was shown above, that 
doctor clearly stated that the condition was aggravated by the 
injuries, at least on the right side. Thus, regardless of the 
issue of the prior adJud1cation, that evidence plus other 
evidence by De. Adli summarized in the decision of October 19, 
1982 clearly shows the causal relationship. That decision 
states on page three: "Finally, Cemal M. Adl1, M.D., stated 
that he 'strongly feels(s) this (the aseptic necrosis) might 
have taken place at the time of either injury.' (Defendants' 
exhibit 5, Adli report, May 20, 1981)" One concludes, therefore, 
that Dr. Adli descc1bes an aggravat1on whlch is compensable 
under the Iowa law. 

Defendants insist claimant is not functionally tlliterate. 
Perhaps not, technically; however, he obviously is 1n the dull 
normal range of intelligence, and the difference between that 
range and functional illiteracy would seem to be a small one. 

Finally, then, is the question of claimant's overall in
dustrial disability resulting from the injury. Dr. Blume 
assesses a functional impairment of five percent of the body as 
a whole as a result of the back problem, and Dr. Adli assesses 
an impairment of 25 percent of the right leg as a resul t of the 
aseptic necrosis. A vocational rehabilitation expert, Don. E. 
Vandervegt, testified 1n the hearing of April 14, 1983 that 
claimant would be eliminated from med i um Jobs and some light 
Jobs which require standing. Claimant's education is minimal 
and his work experience, as 1s shown below 1n the f1nd1ngs of 
fact, is limited. He is an alcoholic. Considering claimant's 
various limitations and qualifications, it appears that an award 
of SO percent industrial disability is correct. 

Thus, the result of the review-reopening decision of August 
29, 1983 is adopted; however, the finding that the avasculac 
necrosis was not connected to the inJury is not adopted and the 
following sentence is likewise specifically not adopted: 
"Claimant's avascular necrosis is a preex istTiig condition which 
plays a part in claimant's industrial disability.• 

FINDINGS OF FACT 

l. That claimant has an eighth grade education. 

2. That claimant secved in the army where he worked with a 
Howitzer, drove various vehicles, loaded and unloaded trucks and 
engaged in other routine duty. 

3. That claimant's work experiences include work in a 
sawmill, in packinghouses and in construction. 

4. That claimant has done some work as a janitor. 

s. That claimant's work has been medium to heavy and has 
required working with things as opposed to people or ideas. 

6. That claimant's work necessitated lifting, standing and 
bending. 

7. That claimant cannot return to his past work. 

8. That on November 10, 1978 while on the job site, 
claimant slipped on a step and fell on his right hip and elbow. 

9. That claimant was given conservative treatment. 

10. That claimant was released to return to work on April 
9, 1979. 

11. That after his return to work, claimant continued to 
have pain in his right leg and back.~ 

12. That on April 23, 1979 while claimant was at work he 
fell on his eight side and buttocks. 
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13. That claimant has been seen by a number of physicians 
and hospttaltzed several tlmes. 

14. That clatmant, when he stopped recetving workers' 
compensatton benefits, sought treatment from the Veterans 
Administration Bospital. 

15. That claimant complained of his hips from the time of 
his injury on November 10, 1978. 

16. That claimant had no inJuries to or problems wtth hls 
back before his accident on November 10, 1978. 

17. That claimant is an alcoholic and has had treatment for 
alcoholism. 

18. That as a result of a biopsy, claimant was found to 
have aseptic necrosis of the right femoral head. 

19. The aseptic necrosis, right, and the low back conditions 
were caused by the injuries. 

20. That on June 23, 1981 claimant had a resurface arthroplasty. 

21. Claimant has pain in his low back and right leg, and 
can stand for only about 20 minutes. 

22. Claimant takes Librium and Demerol. 

23. Claimant has a functional impairment of five percent of 
the body as a whole as a result of his back condition and 25 
percent of the right leg. 

24. Claimant's intelligence quotion is in the dull normal 
range. 

CONCLUSIONS OF LAW 

Claimant sustained inJuries which arose out of and in the 
course of his employment on November 10, 1978 and April 23, 1979 
and which resulted in healing pertod entitlement from April 23, 
1979 to September 2, 1982 and to a period of permament partial 
disability of two hundred fifty (250) wee ks. 

ORDER 

THEREFORE, defendants are hereby ordered to pay weekly 
compensation benefits unto claimant from April 23, 1979 to 
September 2, 1982 for the healing period disabtlity and to pay 
cl~imant thereafter two hundred fifty (250) weeks permanent 
partial dtsability, accrued payments to be made in a lump sum 
together with statutory interest, defendants to receive credit 
for payments heretofore made. 

Defendants are ordered to pay the unpaid bill of the South 
Sioux Ctty Medical Clinic, P.C., of one hundred and ten dollars 
($110) as well as the btll of Rorst Blume, M.D., in the sum of 
five hundred and fifty-three and 30/100 dollars (S553.30). 

The costs of this action are taxed against defendants. 

Defendants are further ordered to file a report of payments 
Wlthin one (1) year of the date of this decision. 

Signed and filed at Des Moines, Iowa this 8th day of 
Pebrua ry, 1984. 

BARRY MORANVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

FRANCIS P. HARTWI G, 

Claimant, 

vs. 

BISHOP IMPLEMENT COMPANY, 

Employer, 

and 

UNITED FIRE & CASUALTY CO., 

Insurance Carr1er, 
Defendants. 

File No. 664791 

A P P E A L 

D E C I S I O N 

By order of the 1ndustr1al commissioner filed April 20, 1984 
the undersigned deputy industrial commissioner has been appointed 
under the provisions of S86.3, Code of Iowa, to issue the final 
agency decision on appeal in this matter. Defendants appeal 
from an adverse review-reopening dec1ston. 

The record on appeal consists of the transcript; claimant ' s 
exhtb1ts 1 through 3: and defendants' exhibits A and B, all of 
~htch evidence was considered in reachtng this final agency 
decis ion. 

The outcome of thts appeal decision wtll be the same as that 
reached in the review-reopening decision. 

ISSUES 

The review-reopentng decision awarded benefits of 100 weeks 
of permanent partial disability at the rate of $160.99 per week 
for a 20 percent disability of the body as a whole for industrial 
purposes. 

Defendants state the issues on appeal: "l. Claimant failed 
to prove by the preponderance of the evtdence any permanent 
dtsability causally relattng to his employment. 2. Industrial 
disability should not have been awarded under the record facts.• 

EVIDENCE PRESENTED 

Clatmant was hurt on the employer's premises when he fell on 
a jack and the shaft or handle pierced his right buttock some 10 
inches into his body. (Tr., 6-7) The original diagnosis was a 
"(t]raumatic puncture wound of the right buttocks with perforation 
of the bladder, perforation of the small bowel ( ileum), a tear 
in the sigmoid colon mesentery with intra-abdominal bleeding." 
(Exhibit A) 

Clatmant was treated for the acute phase of his injury and 
was not treated for any back problems until November following 
the March 1981 lnJury. At the hearing, claimant complained of 
pain in his low back on the rtght side and down his left leg and 
part of the time in the right leg as well as a feeling of cold 
and numbness tn his legs. (Tr., 8-9) As to when he first 
noticed back problems, he testified: 

A. It started lmmediately right after I returned 
home and back to work. 

Q. Did you have or were you experiencing this 
problem in the nospttal? 

A. I told them of my legs being cold, yes. 

Q. Okay. Did you tell them of any pain or other 
difficulties you were having with your back? 

A. You mean--

o. In the hospital? 

A. In the hospital, no, no, because most of the 
time I was laying. I mean I wasn't up that much. 

Q. Okay. Prior to March 19 of 1981, did you ever 
experience any problems with your back? 

A. None other than just a mtnor back ache once in 
a while, but I-- As far as lostng any work, I've 
never lost a day's work in my life on account of my 
back. And I guess every once ln a while you'll 
strain yourself too much. (Tr., pp. 9-10 11. 20- 25 
and 1-11) 

Claimant denied any prtor back difficulties except for 
occasional vistts to chiropractors over the years. (Tr., p. 12, 
18) As to his present l1m1tat1ons, claimant test1fted: 

Q. What would you say your limitations are when 
you talk about lifting objects? Would you have- -

A. Half. 

Q. Half of what? 

A. Half of what I could have done -- or did do 
before, I should say. 

Q. In your daily work have you had occasion to be 
unable to lift things, that you had to get another 
employee to help you? 

A. Yes. (Tr ., p. 12 11. 16-25) 

Robert Bishop, a partner in the employer's business, testified 
with respect to claimant's ability to work after the injury: 

Q. Did you observe any difficulties that he may 
have had physically prior to this occasion? 

A. No, not that I recall. 

o. What have you observed stnce this March of '81? 

A. Well, he complains of his leg and back problem 
and favors it sometimes more than others when he's 
around the shop, this part is true. 1-- As far as 
the percent of l1ttlng that he mentioned, I have no 
idea. l know he w3s and still is very strong. 
He's-- I've admonished him on things that he has 
done as far as get some of the younger fel l ows to 
help. This part 1s-- As far as he feeling embar
rassed about it, that has been his problem, I 
think, more than anything, that we-- I'm sure he 
feels the same way as far as we expecting it of 
him, but he ' s pretty self-sufficient and something 
needs to be done, he probably had done some things 
he shouldn't. I don't know. (Tr., p. 23 11. 1-16) 

A. Be -- he satisfies us. He probably doesn't do 
some of the things though that he would have done 
before. One thing I admonished him for-- Of course 
he's almost as old as I am. --is climbing and 
doing things that why can't some of the younger 
guys do this, see. (Tr., p. 25 11. 6-10) 

Clatmant was was seen by John A. Grant, M.D., a qualified 
orthopedic surgeon, for his back difficulty. Dr. Grant saw 
claimant in November of 1981 and summed up his original findings 
1n a note of June 17, 1982: 

It was my feeltng that he presented with chrontc 
back stress, the etiology of which was obscure. He 
did have x-rays of the lumbosacral spine demonstrating 
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a Grade I spondylol1sthes1s, L-4 on 5 with a 
narrowed disc interspace and sclerosis o f the end 
plates at that level. The difficulty encounter ed 
was trying to equate how much of his difficul t y was 
related to the fall, how much to the spondylosis 
and how much to degenerative disc disease. 

A myelogram showed no specific nerve defects. 

In a report of October 27, 1982, Dr. Grant stated: 

In view of the fact that I did not see this man 
until over a year following his injury, I am not 
certain I can equate his current back pain with the 
injury sustained 1n Karch of 1981. It is possible 
that the pre-ex1st1ng spondylol1sthes1s of L-4 and 
S has been aggravated and become symptomatic as the 
result of his 1nJury. 

In a report of April 26, 1983, Dr. Grant stated: 

Assuming that this man 1s g1v1ng me an accurate 
history that he had never had any problems with his 
back prior to the accident and that now he 1s 
having difficulty plus the fact that he has known 
abnormality of his lumbosacral spine that without 
question preexisted the 1nJury, I would have to 
assume that the inJury very likely aggravated a 
preexisting condition. 

Claimant was also seen by a neurologist, Michael J. Kitchell, 
H.D., who stated in an office note typed Karch 29, 19831 

It is difficult to say how much this particular 
injury aggrevated (sic) his back pain from the 
spondylolisthesis. The spondylolithesis [sic) 1s a 
longstanding problem which proceeded this inJury of 
March, 1981, though lt 1s entirely possible that 
the fall did aggrevate (sic) his pain, and then 
1n1tiated radicular irritation in the legs. 

In a report of Hay 16, 1983, Or. Kitchell stated: 

Let me say that if he did not have evidence of a 
polyneuropathy, then I would certainly believe that 
the inJury aggravated his preexisting condition, 
giving him the back pain. Now, because of the fact 
that Hr. Hartwig also has a neuropathy, I have to 
somewhat more subJective but I would say that lt is 
likely that his injury did aggravate his preexisting 
condition, though I still cannot be certain of the 
role that his neuropathy is playing. 

From that evidence, it is clear that claimant has a polyneuro
pathy and a spondylolisthesis, and the question is whether 
claimant's back was inJured or the spondylolisthesis was aggra
vated by the traumatic event. 

APPLICABLE LAW 

Claimant must show that the health 1mpa 1rment was probably 
caused by his wor k ; possible cause 1s not sufficient. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955): Ford v. Goode , 240 Iowa 1219, 38 N. W.2d 158 (1949); 
Almqu i st v. Shenandoah Nurseries, Inc . , 218 Iowa 724 , 254 N.W. 
35 (193 4 ). 

Hatters of causal r elationship are essentially w1th1n the 
realm of e xpert tes t imony. Medical testimony that a causal 
relat1onah1p 1s possible 1n a given 1nJury 1s i nsufficient, 
standing alone, to prove the causal rela t ionship. Bradshaw v. 
Iowa Methodist Hospital , 251 Iowa 375, 101 N. W.2d 167 (1960) . 

"The incident or activity need not be the sole prox ima t e 
cause, if the injury is directly traceable to it. • Holmes v. 
Bruce Motor Freight , Inc., 215 N.W.2d 296, 297 (Iowa 1974); 
Langford v. Kellar Excavatin , Gradin, Inc., 191 N.W.2d 667 

owa A cause 1s prox imate 1 t 1s a substantial 
factor 1n bringing about the result. • Blacksmith v. All-American, 
Inc., 290 N. W.2d 348, 354 (Iowa 1980). 

Industrial disability is reduct1on of earning capacity, not 
mere functional impairment. Such disability includes considerations 
of functional impairment, age , education, qual1ficat1ons , 
e xperience, and the claimant's inability, because of the 1nJury, 
to engage in employment for which he 1s fitted. Olson v. Goodyear 
Service Stores, 255 Iowa 1112, 125 N. W.2d 251 (1963); Martin v. 
Skelly 011 Co., 252 Iowa 128, 106 N.W.2d 95 (1960). 

ANALYSIS 

On the whole, the evidence showed that claimant did not have 
any appreciable back symptoms prior to the injury. That being 
t he case, the question is whether or not the trauma caused 
claimant's back problem or aggravated the spondyloliathesis. In 
that regard, although his opinion changed, or. Grant states that 
1nJury • very likely aggravated a preexisting cond1t 1on• in his 
letter of April 26, 1983 and stated that an aggravation was 
possible in his letter of October 27, 1982. Also, or. Kitchell 
says in his report of May 16, 1983 that it 1s " l i kely that his 
injury did aggravate his preex isting condition.• Tha t evidence 
ls enough to establish the causal relationship. 

With respect to the question of industrial disability, Dr. 
Grant rated claimant as having a 15 percent permanent partial 
impairment. Claimant ~a 59 years old, and his education consists 
o f two years of high school and some training 1n employer-sponsored 
schools. His main experience appoars to ha.e been .is a 
mechanic. His wages have not been lowered as a result of the 
injury, and he continues to work for the employer. The employer's 
testimony, quoted above , 1s taken t o mean t hat claimant's 
disabili t y is tolerated well in his current employment, but that 
does not mean any tolera t ion would transfer to another job. 
Claimant's present job situation, then, is good but the elements 
of age, education and impairment wor k against claimant's ability 
t o compete in the job mar ketplace. Therefore , the finding of 20 
percent permanent partial disability of the body as a whole for 

1ndustc lal pur poses appears to be correct. 

The findings of fact, conclusion of law and order of the 
review-reopening decision ace adopted e xcept that the order of 
interest payment has been changed. 

FINDINGS OF FACT 

IT IS THEREFORE FOUND: 

That claimant is 59 years of age. 

That claimant completed t wo years of high school. 

That claimant has attended training schools to which he was 
sent by his employers. 

That claimant's work experience up to the time of his injury 
consisted primarily of employment as a mechanic and a limited 
amount of heavy physical labor. 

That claimant had a preex1st1ng spondylol1sthes1s and a 
polyneuropathy which were aggravated by his March 19, 1981 
lnJury. 

That claimant had been essentially asymptomatic prior to 
March 19, 1981. 

That claimant's present disability 1s a result of his 
preexisting cond1t1ons and the March 19, 1981 1nJury. 

That claimant has a 15 percent permanent partial impairment 
of the body as a whole as a result of his back condition. 

That claimant remains doing the same work as at the time of 
the 1nJury and performs to the satisfaction of his employer. 

That claimant has not experienced a reduction 1n earnings or 
wage increases as a result of his injury. 

That claimant's work activities are limited by his back 
problems. 

That claimant presently experiences pain 1n his lower back 
and left leg, which pain 1s a result of the March 19, 1981 
injury. 

CONCLUSION Of LAW 

IT IS THEREFORE CONCLUDED that claimant has sustained a 
permanent partial 1ndustr1al disability of 20 percent resulting 
from his inJury of Karch 19, 1981. 

ORDER 

THEREFORE, IT IS ORDERED that defendants pay unto claimant 
permanent partial d1sab1l1ty benefits for one hundred (100) 
weeks at a rate of one hundred sixty and 99/100 dollars 
($160.99) per week. 

That defendants shall pay interest from March 6, 1984 
pursuant to section es.JO, The Code. 

That such payments shall be paid in a lump sum. 

That defendants pay any costs 1n this proceeding pursuant t o 
Industrial Commissioner Rule 500-4 .33 . 

That defendan t s file a final report v1thin t wenty (20) days 
from t he date belo~ . 

Signed and filed this 28th day of June, 198 4. 

BARRY HORANVILLE 
DEPUTY INDUSTRIAL COMM ISSIONER 

,. . 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

SIIERYLON HAYES, 

Claimant, 
FILE NO. 682200 

D 
vs. 

E C l S I O N 

0 N H 
THE CLUB RENDEZVOUS, 

0 T I 0 N 

Employer, 
F 0 R s u M M A R y 

Defendant. J u D G H E N T 

The defendant, hav1ng f1led a motion for summary Judgment on 
December 29, 1982, the same comes on for hearing before the 
unders1gned on August 19, 1983. The defendant appeared through 
1ts' attorney Robert C. Andres. The claimant failed to appear 
but the hearing was held on defendant's motion. 

Section 85.16 states 1n part: 

No Compensat1on under this chapter shall be allowed 
for an inJury caused: 

3. By the willful act of a third party directed 
against the employee for reasons personal to such 
employee. 

The allegations outlined in the affidavit filed by defendant 
would indicate that claimant's injury would fall under sec tion 
85.16(3). Claimant has made no denial and did not even appear 
at the time of hearing to contest defendant's allegations. 
There does not appear to be any genuine issue as to this material 
fact. Defendant appears to be entitled to this judgment as a 
matter of law. 

FINDING OP PACTS AND CONCLUSIONS OF LAW 

WHEREPORE, based on the evidence presented and the princ1ples 
of law previously stated, the following find1ngs of fact and 
conclusions of law are made: 

Pinding l. Claimant's injury on October 25, 1979 resulted from 
an argument unrelated to claimant's employment and directed 
against cla1mant for reasons personal to cla1mant. 

Conclusion A. Claimant's claim is barred by section 85.16(3 ) . 

ORDER 

THEREFORE, detendant's motion for summary Judgment is 
sustained. 

Signed and f1led this 25th day of August, 1983. 

DAVID E. LlNQUISl' 
DEPUTY INDUSTRIAL COHHISSIONER 

Cop1es To: 

BEPORE THE IOWA INDUSTRIAL COMMISSIONER 

VIRGILE. HENNAGER, 

Claimant, 

vs. 

BLUE STAR FOODS, INC., 

Emplcye r, 

and 

MARYLAND CASUALTY COMPANY, 

Insurance Carrier, 
Defendants. 

Pile No . 714082 

A R B I T R A T I O N 

D E C I S I O N 

Th1s is a proceeding in arb1tration brought by the employee, 
Virgil E. llennager, against his employer, Blue Star Ponds, Inc ., 
and lts 1nsurance carrier, Maryland Casualty Cnmpany, to rec over 
compensation benefits for a personal injury he alleges he 
sustained on or about September 21, 1982. On December 16, 1983 
the case came on for hearing before the undersigned deputy 
industrial commissioner at the courthouse in Council Bluffs, 
Iowa. The case was fully submitted at the time of the hearing. 

The record consists of the testimony at the hearing; exhibits 
1 through 22, inclusive (exhibit 21 is the deposition of Robert 
J. Fitzgibbons, Sr., M.D., and exhibit 22 is the discovery 
deposition of claimant), all of which eviden, e was taken into 
considerat1on in reaching this proposed agenc> decision. 

The parties stipulated that in the event of an award for 
benefits under S85.27, Code of Iowa, defendants would get credit 
for any payments made by other insurance and that the parties 
would work out that problem between themselves. The parties 
also stipulated that in the event of an award the applicable 
rate of weekly compensation would be $118.80 and that claimant 
was off work 6 weeks, 4 days. 

ISSUES 

Claimant states the issues in his brief thus: •1. Whether 
Virgil Hennager's injury arose out of and in the course . of 
employment at Blue Star Foods, Inc: II. Whether _the~e . 1s a 
causal relationship between the inJury and the disability. III. 
What benefits Virgil Hennager is entitled to as a result of his 
injury.• 

STATEMENT OF THE CASE 

Claimant's work involved pulling tubs weighing 400 to 600 
pounds from the back of a machine and pushing the tub to a line. 
He also lifted bags of beans weighing some 100 pounds. He 
testified that on August 30, 1982, his side hurt while do1ng his 
work. He testified that he reported this twice to the plant 
nurse and was returned to work on each occasion. 

Constance Grabe testified that her notes of July 16, 1982 
showed claimant had pain in his left groin and had sawed wood 
the prior weekend. 

Claimant admitted having problems for about a month before 
the incident at work and admitted that a hauling business he 
operated would have contributed to his groin pain. He testifi'd 
further, however, that his truck broke down in the summer M 
1982 (he thought about August 1, 1982) and that he had done no 
hauling since that time. This testimony was corroborated by his 
wife who estimated it was May or June of 1982 that the truck 
broke down. 

Claimant had surgery for the hernia 
1982 by Ralph L. Hopp, M.D., a surgeon. 
relationship, Dr. Hopp stated: 

in late September of 
On the issue of causal 

Since the apparent injury was not reported to 
the foreman at Blue Star on any one day, it would 
be impossible to point to anyone (sic) day or 
anyone (sic) inc1dent which caused the hernia. The 
only thing we can say 1s that it was probable that 
the heavy pushing and lifting at Blue Star caused 
the incident since the patient had stated that h1s 
work outside his work at Blue Star had been relatively 
light and that he had not been doing any heavy 
lifting. 

Claimant was examined by Robert Fitzgibbons, Sr., H.D., a 
surgeon, on September 26, 1983. In Dr. Fitzgibbons' opinion, a 
hernia can recur 1n sedentary work as easily as with harder work. 

Neither physician assessed a permanent impairment, but Dr. 
Hopp said claimant would have a permanent lifting limit of 75 
pounds. Dr. Fitzgibbons said that claimant was •exactly the 
same now as be was before the hernia recurred." (Dep., p. 11) 

Claimant test1fied that he was age 47 at the time of the 
hearing and had lived in Council Bluffs for 15 years. He worked 
for Blue Star Foods, Inc. for 10 years and was earning $4.15 per 
hour at the time of the injury. Claimant testified the employer 
would not take him back to work w1th the lifting restriction. 
After the inJury, he looked many places for janitor's work, 
including Mercy Hospital, Washington School, HyVee Ponds, Don's 
Texaco, Borne Furniture, American Furniture and the employment 
office. _Claimant is currently employed by Midwest Maintenance 
and is involved in the cleaning of HyVee Food Stores and truck 
stops. He earns $3.35 per hour and works 32 hours per week. 

James Rogers, a vocational rehabilitation counselor for the 
the state of Iowa since 1969, testified that he began working 
with claimant on July 18, 1983. Be stated that claimant's 
memory was impaired and that he can easily be led to agree with 
a statement. Claimant's present work is within his capacity 
mentally and physically. Mr. Rogers stated claimant was lim1ted 
somewhat, because in the metropolitan area of Counc1l Bluffs
Omaha, he cannot find his way around Omaha. 

Gail Leonhardt, a vocational counsultant for the North 
Central Rehab1litation Company testified that he reviewed the 
reports of Mr. Rogers and claimant's deposition; further he 
listened to the test i mony of claimant, his wife, the nurse, and 
Mr. Rogers. He had had no personal contact with claimant. In 
the witness' opinion, claimant's present employment is appropriate. 
In his opinion claimant could get around Omaha by bus. He 
stated that 75 pounds lifting restriction is on the "light side 
of heavy.• Finally, he stated it would be d1fficult to place 
claimant in a job. 

8. L. Cogley, M.s.w., Ph.D., administered three tests to 
claimant: (1) a clinical interview, (2) a Wechsler Adult 
Intelligence Scale-Revised, and (3) a wide range achievement 
test. Dr. Cogley's impressions were as follows: "l. IQ: 70 + 
5. Acco rding to Wechsler, the mentally retarded range of 
intelligence is set at 69 and below. The borderline range of 
intell1gence is from 70 through 79. 2. Adjustment disorder with 
depressed mood, associated with a physically limiting condition 
and job loss.• 

APPLICABLE LAW 

Claimant has the burden to show he received an injury which 
arose out of and in the course of his employment. Lindahl v. 
L. O. Bog~s, 236 Iowa 296, 18 N.W.2d 607 (1945); Almquist v. 
Shenandoa Nurseries, Inc., 218 Iowa 724, 254 N.W. 35 (l934). 
X personal injury is an impairment of health which results from 
the employee's work. Jae ues v. Farmers Lbr. & Su • Co., 242 
Iowa 548, 47 N.W.2d 236 ( 951); L n a , 2 Iowa , 8 N.W.2d 
607; Almquist, 218 Iowa 724, 254 N.W. JS. Claimant must show 
that the health impairment was probably caused by his work; 
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possible cause is not sufficient. Burt v. John Deere Waterloo 
Tractor work s , 2 4 7 Iowa 691 , 73 N. W. 2d 732 (1955); Forde v . Goode , 
2 40 Iowa 1219, 38 N. W.2d 158 (1949); and Al mq uist, 218 Iowa 724, 

25 4 N.W. 35 . 

Hatters of causal relationship are essentially within the 
realm o f e xpert test i mony. Bradshaw v. Iowa Methodist Hoseital, 
251 Iowa 375, 1 0 1 N. W.2d 16 7 (1960). "The 1nc1d ent or ac t ivity 
need not be the sole prox imate cause, if the injury is directly 
traceable to it." Holmes v Bruce Hotor Freight, Inc. , 215 N.W.2d 
296 , 297 (1974); Lan ford v . Kellar Excavatin & Gradin , Inc., 
191 N.W.2d 667 (Iowa 7 J. A cause is proximate 1f 1t 1s a 
substan t ia l factor i n bringing about the result." Blacksmith v. 
All- American, Inc., 290 N.W. 2d 348, 354 (Iowa 1980) . 

Industrial d1sabil1ty is reduction of earning capac i ty , not 
mere f unctional impairment. Such disabili t y inc l udes considera t ions 
of functional impairment, age, education, qualifications, 
e xperience and claimant ' s inability, because of the injury, to 
engage in employment for which he is fitted. Olson v. Goodyear 
Service Stores, 255 Iowa 1112, 125 N. W.2d 251 (l963); Hartin v. 
Skel ly 01 1 Co., 251 Iowa 128, 106 N.W.2d 95 (1960). An employee 
who has no functional impairment.but is precluded f r om returning 
to wor k because the employer believes that the injury disqualifies 
him for such work has a resulting reduction in earning capacity. 
Blacksmith, 290 N.W.2d 3 48. 

ANALYSIS 

There is, of course, no rebuttal of claimant's description 
of his occurrence at wor k . In this case, the two physicians , 
both qualified surgeons, do not agree as to whether or not 
claimant's work caused or aggravated the hernia. Since there 
was obviously some preex isting difficulty, any recovery would 
have to be based on a theory of aggravation. On the whole, the 
evidence of the treating physician, Dr. Hopp, is taken over that 
of Dr. Fitzgibbons, who only e xamined claimant. And, although 
the preexisting condition and the chopping of some wood about a 
month prio r have some relevance, the work incident appears to be 
enough of a substantial factor to enable claimant to carry the 
burden of proof. 

The records show that claimant is a person of limited 
attainments and potential. The record also shows that the 
employer did not keep claimant on the job after the injury, and 
the reason appears to be l i fting limitation. under the Blacksmith 
case, the employer's failure to furnish work to claimant becomes 
a factor in assessing permanent disability. Claimant ' s disability 
is therefore industrial disability. 

.Further, although claimant has no permanent impairment 
rating, under the Blacksmith case he has a loss of earning 
capacity because of the in3ury in that his weight lifting 
limitation was occasioned by the injury. Somewhat offsetting 
these factc in thic cacc ic claimant's superinr motivation to 
work. Considering all the factors of industrial disability, 
then, claimant has a permanent loss of earning capacity because 
of the injury of ten percent. 

FINDINGS OF FACT 

l. Claimant was age 4 7 at the time of the hearing and has 
limited intelligence. 

2. Claimant was hurt at work on or about August 30, 1982 
while pushing heavy tubs and lifting 100 pound bags of beans. 

3. Claimant had worked at Blue Star Foods, Inc., for ten 
years and was earning $4.15 per hour; he now works for Midwest 
Maintenance and earns $3.35 per hour. 

4. The work injury caused claimant's left inguinal hernia 
to develop to the point that surgery was necessary. 

5. Claimant has no permanent impairment but has a permanent 
weight lifting restriction of 75 pounds. 

6. Claimant had a prior left inguinal hernia repair. 

7. Although limited in intelligence and experience, claimant 
is a very highly work motivated individual. 

CONCLUSIONS OF LAW 

Claimant sustained an inJury on or about August 30, 1982 
which arose out of and in the course of his employment and which 
was the cause of the necessity for left inguinal hernia repair. 

Becaus~ of the injury, claimant has an industrial disability 
of ten (10) percent. 

The proper rate of weekly compensation is one hundred 
eighteen and 80/100 dollars ($118.80). 

The length of healing period was six (6) weeks, four (4) 
days. 

ORDER 

THEREFORE, defendants are hereby ordered to pay weekly 
compensation benefits to claimant for a period of six (6) weeks, 
four (4) days beginning September 22, 1982 for the healing 
period at the rate of one hundred eighteen and 80/100 dollars 
($118.80) and thereafter to pay claimant permanent partial 
disability benefits for a period of fifty (50) weeks at the same 
rate, accrued payments to be made in a lump sum together with 
statutory interest beginning September 22, 1982. 

Defendants arc further ordered to pay the following doctor 
and hospital bills: 

Hercy Hospital 
Cogley Clinic 
Anesthesia Associates 

$1, 481.31 
670.50 
207.00 

Costs of this action are hereby taxed agains t defendants and 
are to include a witness fee of one hundred f ifty dollars ($150) 
for the e xpert testimony of Hr. James T. Rogers. 

Defendan t s a r e orde r ed to file a final r e po rt o f paymen ts 
upon the completion thereof . 

Signed and fi led a t De s Hoines , I owa this ~ day of 
Februa r y, 1984 . 

BARR¥ MORANVILLE 
DEPOT¥ INDUSTRIA L COHHISSIONER 

BEFORE TBE IOwA I NDUSTRIAL COHHISSIONER 

CHARLES HERBIG, 

Claimant, 

vs. 

ROCKINGHAM MACHINE COMPANY, 

Employer, 

and 

EMPLOYERS INSURANCE OF WAUSAU, 

Insurance Carrier , 
Defendants. 

File No. 424 196 

R E V I E W -

R E O P E N I N G 

D E C I S I O N 

INTRODUCTION 

This is a proceeding in review-reopening brought by Cha r les 
Herbig, claimant, against Rockingham Machine ~o., employer, and 
Employers Insurance of Wausau, insurance carrier, ,f~r the 
recovery of further benefits as the result of an inJury on 
October 13, 197 4 . Claimant's rate of compensation as stipulated 
by the part1Ps is $97.00 for healing period oc temporary total 
disability benefits and $89.00 for permanent partial 01sabil1ty . 
A hearing was held before the undersigned on April 13, 1983 at 
which time the case was considered fully submitted. 

The record consists of the testimony of claimant, Hike 
Kieger! and Regina ~cintosh; claimant's exhibits 1 through 7; 
and defendants' e x hibits A through F. 

ISSUES 

The issues presented by the parties at the time of the 
prehearing and the hearing are whether there is.a causal . relation
ship between the alleged inJury and the disability on which 
claimant is now basing his claim: the extent of temporary total, 
healing period and permanent partial disability benefits he is 
entitled to; and whether or not certain 85.27 expenses were 
authorized. 

PACTS PRESENTED 

On O~tober 13, 197 4 claimant received an inJury ,rising out 
of and in the course of his employment with defendant when while 
running a sheer he experienced pain in his low back. Claimant 
started to work for defendant in January of 1974 as a welder but 
his Job also required him to do a number of other tasks. 
Claimaot disclosed that while running the sheer he was required 
to pick up 4 x 10 foot sheets of metal from approximately six 
inches off the floor. Claimant had been doing this JOb on the 
sheer for ten to twelve hours a day seven days a week for 
approximately a month. Claimant testified his back became worse 
and worse until October 13, 1974 when he went to the hospital. 
Claimant indicated that he was instructed to use heat on his 
back and rest. Claimant stated that one morning i t took him an 
hour to get out of bed. Defendants had claimant go to Or. 
Sinning. 

Claimant was hospitalized for three weeks and off work for 
another one or two weeks before ret urning to work . Claimant 
testified that when he returned to work he had a little pain but 
felt pretty good. Claimant was returned to operating a sheer. 
All of his work required heavy lifting. Claiman t stated that 
from 1974 until 1975 his back continued to hurt and in 1977 he 
was laid off because of his back. 

Claiman t testified that he hasn't work ed for pay since 
approximately October 13, 1977. Claimant revealed that since be 
lost work the problems have been the same--the more he does, the 
worse it 1s. 

Cla i mant testified that he has sought medical treatment on 
his own and at t he suggestion of friends, went to HcGaw Hospital 

in Chicago. 

Claimant stated that he continues to have pain in his b a c k 
and in his legs below his knees. Cla i mant iodicated that 
walking causes him problems as does.sitting. Claimant descr i bes 
pain on any lifting and problems driving. 

On cross-examination , claimant revealed that when he wen t to 
the hospital in Chicago a shunt was pla~~d in his s kull and tha t 
the draining of f luid h e lped headaches that he had been ex
per i encing. 
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Mike Kiegerl testified that he works for Professional 
tehabilitatlon Management and was contacted by the defendant 
nsurance carrier in 1978 to assess whether claimant could be_ 

,ssisted. Mr. Kiegerl stated that at that time defendants still 
elt claimant was on the payroll and were willing _to take him 
,ack, Mr. Kiegerl explored the poss1b1lity of modification or 
,ccommodat1on. Defendants had no light duty. Mr. Kiegerl 
,pined that cl~imant thought he was totally disabled. Mr. 
iegerl testified he told claimant several times that defendants 

,ere willing to take him back, but claimant indicated he was 
1nw1lling to go back on an experimental basis. 

On cross-examination, ~r. K1egerl opined that claimant 
•xaggerated his pain. 

Regina Mctntosh test1f1ed that she works for Professional 
tehab1l1tation Management and helped on claimant's file. Ms. 
lcintosh stated that claimant didn't feel that he should be 
equ1red to work as long as be had pain. 

J. R. Lee, M.O., who testified by way of deposition, state~ 
,e 1s an orthopedic surgeon and on December 8, 1982 evaluated 
laimant at the request of claimant's attorney. Dr. Lee revealed 
hat claimant was complaining of paln from his toes to his head. 
r. Lee stated: 

Q. I would next ask 
that was conducted. 
of this patient. 

you to describe the examination 
Give your visual observations 

A. I examined him that he was well developed, well 
nourished male, seems to be in pain, but there was 
not any acute or chronic 111 appearance. I examined 
him standing up and he seemed to be quite straight 
and there"s not any curvature in his back. And I 
examined him walking. His gait was very unstable, 
lack of balance. Then I examined him in the 
sitting position and his legs and muscles seem to 
be quite normal; not any signs of neurological 
deficit. He was able to walk on his tiptoes and 
heels, but was very much out of balance. 

Q. Other than these three types of tests that you 
conducted, walking, standing and sitting, were any 
other specific tests conducted? 

A. I have him lying down on the table and I test 
straight leg raising, mainly to see whether he has 
any sciatic nerve pain. Seemed to be quite normal, 
not any neurological deficit in both sciatic 
nerves, and I also examined his joint 1n both legs 
and hip Joint and knees. It was quite normal; not 
any neurological deficit in any sciatic nerves. 

Q. Doctor, was that the extent of your explanation 
regarding the test conducted while he was laying on 
the table? 

A. Yes. 

Q. Were any other methods employed or tests 
conducted? 

A. Yes. I did x ray (sic) his back to check his 
lumbar spine X ray. 

Q. And what were your findings? 

A. I find that he had s ome mild arthr1t1c change 
in his lumbar spine. 

Q. You indicate a mild arthritic change --

A. Mainly, I see spur and I see narrowing of the 
Jo int. That just tell me that he had lumbar 
arthritis. 

Q. Anything else? 

A. Not that I can recall. 

Q. After conducting these various tests, complet1n9 
these procedures, did you find yourself 1n a 
position to give an evaluation regarding any 
d1sabil1ty experienced by Mr. Herbig? 

A. Now, before I make any conclusions, I did 
review his CT s c an and X ray taken at Merc y Hospital 
two months prior to this examination. I review his 
X ray of lumbar spine. It shows the same amount of 
arthritis -- arthritic change in his lumbar spine; 
and also I review his CAT s c an that shows not any 
ev1denc e of herniated disk, not any evidence of 
spinal c anal stenosis. 

O. Other than these -- this CT s c an and the X rays 
taken at ~ercy Bospital, did you review any other 
outside material or findings other than ~r. Berbig 
himself? 

A. No, I did not review any other material, but I 
dld omit past history that I have taken from him. 
He t o ld me he had shunt surgery done In Ch i cago a 
few years ago for his hydrocephalus and he told me 
that he has not been taking any medicine and he had 
no histo ry o f diabetes or hypertension. Be also 
had a c left palate. 

r. Lee opined t hat c laimant has s ome d1sabil1ty that 1s "possibly 
~used by woe~• but was not very sure because of it being based 
n subjective findings. or. Lee's diagnosis was lumbar arthritis 
I th luabar degenerative disc disease. or. Lee opined that 
l a1aant has a twenty perc ent functional deficit to his back as 
result of an tnJury 1n 1972 or 1974 to his back. 

Dr. Lee stated : 

A. Re does have soae auscle Imbalance, mos t likely 

due to hydrocephalus. This also cause (sic) his 
d1sabil 1ty as well, but this is not caused by the 
injury. 

Q. Okay. And can you state, within a reasonable 
degree of medical certainty again, the degree.of 
d1sabil1ty -- overall disability caused by this 
as you stated, caused by h1s head or his imbalance? 
Can you state his degree of functional disability? 

A. Totally disabled . Totally permanently disabled. 

On cross-examination, Dr. Lee indicated there was no sign of 
a herniated disc in claimant's CT scan and no stenosis. or. Lee 
stated: 

Q. Now, when Mr. Herbig was here, did he complain 
to you about having pain in literally all of his 
bones? 

A. That's wha t exactly he told me. 

o. All right. Prom an anatomical or physiological 
standooint, doctor, if a person has some arthritis 
in the areas that you have talked about, is there 
any way that that arthr1t1s is going to ptoduce 
pain in your legs or your feet or all your bones? 

A. Just by having arthritis in his back, that will 
not produce any pain 1n his hands and toes and 
upper extremities and head. 

Q. All right. 

A. His pain is all the way from head down to the 
toes. 

Q. That's what he told me too when I took his 
deposition. That's a description he used, from the 
tip of his head <?own to his toes. If a person 

A. There's no anatomical relationship to his 
complaint or the X ray findings. 

o. Prom that standpoint, would his complaints of 
pain be out of proportion to the X ray findings 
that you saw? 

A. That's correct. 

or. Lee disclosed that the accident of 1972 or 1974 did not 
cause claimant ' s arthritis because it was already there at the 
time of his injury. Dr. Lee testified that his rating of 
disability was mainly related to the pain claimant complained of 
and he is unable to work. 

or. Lee's report of December 9, 1982 states: 

MEDICAL HISTORY: 
This SO-year-old, male, used to work as a welder 
for the past 30 years. However, at his last job he 
worked only three years for a company and during 
employment he sustained an 1nJury to his back. 
According to the patient he stated that he was 
lifting too much at work. The patient has been off 
work since October 1977 with back disability. 
States that "there is all kinds of pain from toes 
to head and all bones.• Pain seems to be localized 
in upper and lower extremities, migrative in nature. 
Problems of sleeping with the pain. Denies any 
morning stiffness. Be states that he can walk four 
or five blocks at the most. He can drive long 
distances without any problems even from the 
Quad-Cities to Chicago, IL. The patient was told 
by his doctor that the L4-LS vertebrate are rubbing 
each other. Coughing and sneezing sometimes causes 
back and leg pain. Recently, he was admitted to 
Mercy Hospital. An x-ray and Ct scan was (sic) 
done at that time. The CT scan revealed evidence 
of previous myelography, but no evidence of herniated 
disc or lateral recess stenos1s. There were no 
signs of central canal stenosis. The x-ray taken 
at that time revealed a minimal amount of osteophyte 
formation. 

PAST BI STORY: 
Has not been taking any medication and no history 
of diabetes or hypertension. He had surgery done 
for CSP shunt and has a cleft palate. 

EXAMINATION: 
Well-developed, well-nourished, male, in no acute 
or chronic 111 appea,ance. His gait is quite 
imbalanced. In the standing position, shoulders 
and pelvic are level, spine straight and the range 
of motion 1s restricted somewhat in all directions. 
Can perform tiptoe and heel walking. The gait 1s 
very much out of balance. The Romberg's test 
revealed negative. In the sitting position, his 
eyes, nose and mouth are normal. Right ear has 
difficulty of hearing. Neck full motion and 
nontender. Lumbar and dorsal spine 1s quite 
straight. Lumbar spine 1s slightly tender. Deep 
tendon reflexes of knees and ankles ace normal. No 
weakness of extensor halluc1s longus. Peripheral 
pulsation 1s quite normal. Normal motor and 
sensory functions. Straight leg raising, bilaterally, 
at 80 degrees induces back discomfort, but no 
sc1atia pain. 

X-RAY: Lumbar Spine: 
No signs of congenital deformity, de~elopmental 
defect and there are multiple traction spurs at 
Ll-L2. Slight narrowing disc between Ll-L2 lumbar 
vertebrate. 

DIAGNOSIS: 
1. Lumbar arthritis with Lumbar Degenerative 
Disease between Ll-L2. 
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commissionec. Poe services rendered in the distcict 
court and supceme court, the attorney's fee shall 
be subject to the approval of a judge of the 
district couct. 

ANALYSIS 

Claimant has met his bucden in pcoving that he has some 
pecmanent impalement as a result of his injury on October 13, 
1974. The undecsigned gives moce weight to the opinion of Dr. 
Sinning who was one of claimant's treating physicians. De. 
Sinning opined that claimant had a twenty peccent impairment. 
The opinion of De. Wilson is given little weight in that Dr. 
Wilson considered problems with claimant's extcemities and neck. 
The gceatec weight of evidence limits claimant's problems as a 
result of the work injury to the area of claimant's low back. 
It should also be noted that l i ttle weight will be given to the 
testimony of Dr. Lee. De. Lee's cepoct of December 9, 1982 and 
his testimony are not consistent. The record fails to disclose 
why Dr. Lee changed his opinion of no impairment related to the 
injury as disclosed by his report of December 9, 1982 and his 
testimony at the time of his deposition that an impairment of 
t wenty peccent was related to his injury at work. 

However, functional impairment 1s onl~ one of the factors in 
determining a person's industrial disability. Claimant is 50 
years old and has only completed the sixth grade. Claimant has 
taken a course in welding at a trade school but has no other 
formal education. There is also no question but that claimant's 
Rpeech problem would limit the number of jobs that he could 
engage in. Claimant should not return to the Job he was employed 
in at the time of his inJury or any other Job that would require 
heavy lifting. 

The greater weight of evidence clearly indicates that 
claimant has exaggecated his complaints of pain and that those 
complaints have been celied on by the physicians. The gceatec . 
weight of evidence also ceveals that De. Sinning thought cetucning 
to wock would help claimant. Claimant, on the othec hand, fails 
to demonstcate any motivation oc interest in returning to any 
type of employment. Claimant's lack of motivation affects his 
employability but is not causally celated to claimant's injury. 

It 1s detecmined that as a result of his injury with defendant, 
claimant has an 1ndustr1al disability of thirty peccent. 

The notes of Dr. Sinning reveal that he detecmined claimant's 
1mpa1rment on July 11, 1978. The greater weight of evidence 
reveals that cla imant has not improved since. If one were to 
believe claimant's testimony, he has just got worse since the 
inJucy oc at least has not impcoved. 

It is determined that claimant reached maximum recuperation 
on July 11, 1978. Claimant's testimony revealed that the 
medical expenses he incurred in Chicago were unauthorized. The 
gceatec weight of evidence also indicates that the head pcoblems 
that claimant suffered from were not celated to his injury. 

ANALYSIS 

Claimant has met his burden in proving that he has some 
pecmanent impaicment as a result of his injury on October 13, 
1974. The undersigned gives more weight to the opinion of Dr. 
Sinning who was one of claimant's treating physicians. Dr. 
Sinning opined that claimant had a twenty percent impairment. 
The opinion of Dr. Wilson is given little weight in that Dr. 
Wilson considered problems with claimant's extremities and neck. 
The greatec weight of evidence limits c laimant's pcoblems as a 
result of the wock injury to the area of claimant's low back. 
It should also be noted that little weight will be given to the 
testimony of Dr. Lee. or. Lee's report of December 9, 1982 and 
his testimony are not consistent. The record fails to disclose 
why Dr. Lee changed his opinion of no impairment related to the 
inJury as disclosed by his cepoct of December 9, 1982 and his 
testimony at the time of his deposition that an impairment of 
twenty percent was related to his injury at work. 

Howevec, functional impairment 1s only one of the factocs in 
determining a person's industrial disablllty. Claimant is 50 
yeacs old and has only completed the sixth gcade. Claimant has 
taken a course in welding at a trade school but has no other 
formal education. Thece is also no question but that claimant's 
speech pcoblem would limit the number of Jobs that he could 
engage in Claimant should not return to the Job he was employed 
in at the time of his injury or any other Job that would require 
heavy lifting. 

The greater weight of evidence clearly indic~tes that 
claimant has exaggerated his complaints of pain and that those 
complaints have been relied on by the physicians. The gceatec 
weight o( evidence also reveals that Dr. sinning thought returning 
to wor~ would help claimant. Claimant, on the other hand, fails 
to demon3trate any motivation or intecest in returning to any 
type of employment. Claimant's lack of motivation affects his 
employability but is not causally related to claimant's inJury. 
It is determined that as a result of his injury with defendant, 
claiaant has an lndustrial disability of thirty percent. 

The notes of De. S1nning reveal that he determined claimant's 
impairment on July 11, 1978. The greatec weight of evidence 
reveals that claimant has not improved since. If one wece to 
believe claimant's testimony, he has Just got J OCse since the 
inJury or at least has not lmpcoved. It is determined that 
claimant reached maximum recuperation on July 11, 1978. 

Claimant's testimony revealed that the medical expenses he 
incurred in Ch i cago were unauthorized. The greater weight of 
evidence also indicates that the head problems that claimant 
suffered fcom vere not related to his in)ury. Therefore, none 
of the Chicago bills arc defendants' responsibility. 

The last issue that must be discussed is the purported lien 
of attorney James M. Hood on any award or settlement claimant 
might make. The file (ails to contain any other reference to Mc. 
Hood. It is evident that he never filed an action for claimant 
or had any contact with this agency regardin~ claimant's problems. 
Claimant's original petition was tiled on De-e'llbec 28, 1981 ovec 
three months after Mc. Hood's letter to defendants. The under-

signed can not see any evidence of work by He. Bood on this 
matter and h3s no indication of expenses or time spent by Hr . 
Rood. It is determined that any award 1s free from any lien by 
Hr. Hood. 

FINDINGS OP PACT AND CONCLUSIONS OP LAW 

WREREPORE, based on the evidence presented and the pcinciples 
of law previously stated, the following findings of fact and 
conclusions of law are made: 

FINDING 1. On October 13, 1974 claimant injured his back while 
working foe defendants. 

FINDING 2. The only disability claimant had as a cesult of said 
inJucy is impairment to his back. 

FINDING 3. As a result of the injucy, claimant had a functional 
impairment of twenty percent (20\) of the body. 

FINDING 4. At the time of hearing claimant was fifty (50) years 
old. 

FINDING 5. Claimant has a sixth grade education and has taken a 
course in welding at a trade school. 

FINDING 6. Claimant has a speech problem. 

FINDING 7. Claimant can not return to the Job that he was 
performing at the t,me of his injury oc any other job requiring 
heavy lifting. 

FINDING 8. Claimant's testimony and the gceater weight of 
evidence would indicate claimant exaggerated his complaints of 
pain. 

FINDING 9. Claimant has no motivation to return to work. 

CONCLUSION A. As a cesult of his injury, claimant has an 
industcial disability of thirty peccent (30%). 

FINDING 10. On July 11, 1978 claimant's permanent impairment 
was determined by Dr. Sinning. 

FINDING 11. Claimant's condition has not improved since July 
11, 1978. 

CONCLUSION B. Claiman t reached maximum recuperation on July 11, 
19 79. 

CONCLUSION 12. Claimant saw physicians in Chicago at the 
suggestion of fciends. 

FINDING 13. Defendants had been providing claimant with medical 
care. 

FINDING 14. Claimant made no attempt to get authorization for 
the Chicago medical treatment. 

CONCLUSION c. Claimant's treatment in Chicago was unauthorized 
foe purposes of section 85.27 and unrelated to his injury. 

FINDING 15. Mr. Hood did not present any evidence that he did 
any work foe claimant. 

FINDING 16. Any work which could have been done was done prior 
to any filings in this action. 

ON:LIJSICJ,I D. Hr. Hood's alleged lien should not attach to this 
award. 

ORDER 

THEREFORE, defendants are to pay unto claimant healing 
period benefits from the date of injury until July 11, 1978 with 
the exception of the period he wocked at a rate of ninety-seven 
dollars ($97.00) per week and one hundred fifty (150) weeks of 
permanent partial disability benefits at a rate of eighty-nine 
dollacs ($89.00J pee week. 

Defendants are to reimburse claimant for the following 
medical expenses: 

Patrick G. Campbell , H.D. 
Mercy Hospital 
Oc thopaedic Surgery Associates, P.C. 

$ 215.00 
1,240.00 

215.00 

Defendants are to be given credit for benefits previously 
paid. 

Accrued benefits ar to be made in a lump sum together with 
statutory interest at the rate of ten (10) percent per year 
pursuant to Section 85.)0, Code of Iowa, as amended. 

Costs are taxed to defendants pursuant to Industrial Commis
sioner Rule 500-4.33. 

Defendants shall file a final report upon payment of this 
a wac;j. 

Signed and 
,, ///v 

filed this .:7' __ day of April, 198 4. 

DAVID e. LINQUIST 
OBPUTr INDUSTRIAL COHHISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

FLOYD HOLLOWAY, 

Cl aimant, 

vs. 

SWIFT AND COMPANY, 

Employer, 

and 

NATIONAL UNION FIR£ INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

INrRODUCTION 

PILE NO. 743551 

A R B I T R A r I O N 

D E C I S I O N 

This 1s a_proceeding in arbitration brought by Floyd Holloway, 
claimant, against Swift and company, employer, and National 
Union Fire Insurance Company, insurance carrier. rhe petition 
which was filed was designated as a review-reopening proceeding 
but the answer and Form 2A on file reflect that this action is 
in arbitration. 

Claimant alleges that he sustained an injury to his back on 
July 12, 1983. 

The hearing was commenced April 10, 1984 at the Pottawattamie 
County Courthouse in Council Bluffs, Iowa. The case was considered 
fully submitted upon the conclusion of the hearing. rne record 
in this proceeding consists of the testimony of claimant, Floyd 
Holloway, Timothy P. Hiller, Barbara K. Wright and Ernest F. 
Becker. Claimant's exhibits are numbered l through 5 inclusive 
and defendants' exhibits are designated A through K inclusive. 

ISSUES 

The parties identified the issues to be determined by this 
proceeding as whether or not claimant sustained an injury 
arising out of and 1n the course of his employment as alleged; a 
determination of the nature and extent of claimant's disability, 
if any; a determination of whether there 1s a causal relationship 
between a work related injury and any disability which may be 
found to exist; a determination of claimant's entitlement to 
medical benefits under section 85.27 of the Code ot Iowa, 
particularly with regard to wnether or not a cau~al connt:ct.ion 
exists between a work related inJury and the expenses introduced; 
and whether or not the care was authorized by the employer. 
Claimant also seeks additional benefits under the provision of 
Iowa Code section 86.13 for unreasonable denial or delay of 
benefits. 

The parties stipulated that all claimant ' s medical bills had 
been paid by the employer except a charge of $22 . 00 from Louis P. 
Tribulate, M,O. It was also stipulated that the correct rate of 
compensation is $241.17 per week in the event of an award. 

REVIEW OF THE EVIDENCE 

Cla imant testified that he was born March 24, 1936 , is 
married and that on July 12, 1983 he had four dependent minor 
children. 

Claimant testified that he dropped out of school in the 
eleventh grade and obtained a GED two or three years ago. 
Claimant denied having any other educational or vocational 
training. 

Claimant testified that he served in the air force from 1954 
through 1958 and received an honorable discharge. 

Claimant reviewed his work e xperience as including working 
at a leather company where he was night foreman and performed 
several other tasks, working in packinghouses , a feedmill and a 
flour mill. All the positions he described involved significant 
lifting and standing and would be termed in the range of medium 
to heavy labor. 

Claimant commenced work with the defendant employer in 
August of 1973 working in its plant at Glenwood , Iowa where he 
had remained until his recent absence. He described working on 
a number of different positions including cleaning intestines , 
trimming heads, stacking boxes 1n the cooler, a brief period of 
janitor work and rolling hogs as they came out of the le-hairing 
process. He stated that most of his work had been in the cooler. 
Claimant belongs to the meat cutter's union and job placement is 
determined by seniority. 

Claimant testified that he first experienced trouble with 
his back in 1976 when he lifted a steel grate while cleaning. 
He related that it rendered him nearly unable to walk, that he 
received medical care and was off work nine weeks. He received 
temporary disability but no compensation for permanency. He 
related that he had trouble with his back off and on over the 
years, mostly when bending, but denied missing other work for 
which he received workers' compt nsation until 1983, 

Claimant testified that on July 19 and 20, 1979 he was 
working rolling hogs as they left the de-hairing machine and 
that they had a run of unusually large hogs. He related that on 
the 20th his back starting hurting before lunch and that shortly 
after the afternoon break 1t became so bad that he could not 
stand up and went to oee the company nurse. He stated that he 
was sent to see the company doctor in Glenwood who referred him 
to a specialist but that personnel at the plant sent him to a 
different specialist, namely Michael T. O'Neil, M,O. Claimant 
testified that or. O'Neil directed that he exercise and wear a 
girdle. He stated that he was sent to University of Nebraska 

Hospitals for physical therapy and ultrasound treatments. Be 
made reference to exhibit 4 and stated that the glucose tests 
were not related to this proceeding and that his ultrasound and 
therapy treatments start on the first page of the exh i bit where 
the number 20 appears in the day column. He related that the 
month column of the e xhibit is missing and that the month shown 
on the first page is July. 

Claimant s t ated that he returned to work on t~e day after 
Labor Day and performed janitor work for two weeks while the 
regular janitor was on vacation. He stated that he moved to the 
head table where he wor ked for two days. He felt that he could 
not endure the constant standing and went to see the doctor. 

Claimant has not worked since that day and has not attempted 
to return to work. He states that he understands his limitations 
and restrictions to prohibit standing, stooping, bending, 
lifting and climbing. He knows of no job at Swift that would 
fall within those restrictions for which he is qual,fied . He 
stated that his superintendent, Hr. Keane, told him that there 
were no JObs wh i ch fit those restrictions and that a doctor's 
release would be needed before he could return to work. 

Claimant testified that he has not sought vocational re
habilitation and stated that he does not know of any work which 
he could perform with the limitations which have been placed on 
him. He stated that he was paid temporary disability before his 
r~turn to work in September and has received only one check 
since September 20, 1983 . 

Claimant testified that Bud Severn 1s the foreman who came 
to the hog rolling area when the back pain became acute anj that 
he saw foreman Becker on the way to the nurses' station. He 
stated that the pate and chitterling jobs both require standing. 

On cross-examinat i on claimant stated th~t the pain was 
located in the lower middle portion of his back near his belt 
line. He stated that when it initially occurred he thought that 
it was possibly a kidney infection. 

Claimant stated that rumors of the plant closing have been 
around ever since he worked there. He agreed that there was a 
rumor that the plant would close in March, 1984 but denied that 
Gerald P. Gehling, H.D., related the rumor to him. 

Claimant confirmed that he has not had back surgery an~ has 
not been treated at any hospital since July, 1983 except t~e 
University of Nebraska Hospitals. 

Claimant stated that he was off work initially for four 
weeks but that it took seven weeks to receive the first payment. 
Claimant agreed that he had conferred with people at the plant 
concerning a possible return to work. He agreed that the pate 
and chitterling work would be light duty but that such would be 
incons,AtPnt with the medical restrictions as he understands 
them to exist. 

Ernest F. Becker testified that he recently retired after 40 
years wi th the defendant employer. Re stated that in July, 1983 
he was claimant ' s foreman and that he was acquainted with 
cla imant. He stated that during claimant ' s ten years with 
s wift , t wo to three years had been under his supervision. 

Becker confirmed that 
on the day he left wo rk. 
to the hogs coming fr om a 
102 degrees. 

claimant had 
Re described 
vat of water 

been working as a roller 
the work as very hot due 
which was approximately 

Becker said claimant was a good worker when he was present 
but that he missed a lot of work. 

He recalled the last day that claimant wor ked in July, 1983. 
He stated that claimant told him that he wa s sick and wanted to 
see the nurse. Be observed that c laimant was all wet. Re 
stated that claimant made no complaint concerning his back and 
that he was under the impress i on that claimant was overheated. 

Barbara K. Wright stated that she 1s a registered nurse 
employed at Swif t and Company where she performs emergency first 
aid and prepares paper work related to insurance and workers ' 
compensation. 

She related a day when claimant came t o her office and 
stated that he did not fee l well. She observed that he was cold 
and clammy. She stated that she cooled him down and that while 
he was there he placed his hand on his back and said that it 
hurt. She stated that she asked him if he had kidney infection 
and he said that he had. 

Wright went on to say that a few days later claimant told 
her that he was going to see his own doctor and that approx imately 
a week after that he told her that the problem was his back, not 
his kidneys, and asked to see the company doctor. She stated 
that she sent him to see or. Gehling. 

Wright related that when claimant returned to work after the 
first absence medical restrictions were received and that she 
gave them to Larry King, the plant superintendent. She stated 
that claimant was placed in the pate position and that it met 
the restrictions which had been medically imposed. 

She stated that a dispute occurred concerning the nature of 
claimant's restrictions and that claimant received another slip 
which contained a restriction against prolonged standing. Sh• 
stated that Swift's awa reness of restrictions comes from reports 
such as exhibit I. 

Timothy P. Biller testified that he has been employed by 
Swift a nd Company for approximately three years and that he is 
presently the administrative assistant in the personnel department 
at Glenwood, Iowa. He described his duties as assisting the 
personnel manager. 

He stated that company procedure is to review the medical 
restrictions and then ask the employee ,....i,at he feels he can do. 
He stated that the employee can bid a number of jobs 1n the 
plant and that there are many which do not require lifting more 
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than 25 pounds. 

Be stated that the company believes that it has Jobs available 
which claimant could perform. He stated that all the jobs 
require some standing and walking. He stated that the pate 
position requires lifting less than 25 pounds, that Janitor work 
is light duty and that claimant probably could not perform 
maintenance work because such requires knowledge of air-conditioning 
and similar systems. 

Hiller agreed that the teem "prolonged standing" is subject 
to interpretation but stated that in his opinion he did not 
consider a couple of hours of standing as would be required at 
the pate or chitterling jobs to be "prolonged standing" since 
the employees have regularly scheduled breaks. 

Claimant's exhibit l is a report from Michael T. O'Neil, H.D., 
regarding an examination of claimant he performed September 22, 
1983, the results of which are as follows: 

Height, six foot, three inches; weight, two hundred 
thirty six pounds. He has fifty percent limitation 
of motion of the lumbosacral spine in all directions 
with pain in the low back with flexion with the 
fingertips twenty four inches from the floor. 
There is generalized fist percussion tenderness in 
the midline low back area. There is no muscle 
spasm. Straight leg raising tests are negative at 
ninety degrees bilaterally. He stands erect and 
walks without a limp. Toe and heel gaits are 
normal. The pelvis is level and there are no 
abnormal thoracic or lumbar curvatures. No fist 
percussion tenderness in the lumbosacral, sacroiliac 
or gluteal regions. Patrick's test is negative 
bilaterally. Leg lengths are equal as measured 
from the anterior superior iliac spine to the 
medial malleoli. Neurological examination of the 
lower extremities shows no motor weakness, sensory 
deficits or reflex changes. 

Anteropostecior and lateral xrays of the lumbosacral 
spine show moderate narrowing of the LS-Sl interspace. 
Early hypertrophic spurring is noted at L4-LS. 
There is some sclerotic changes of the zygoapophyseal 
Joints in the lower regions of the back. No other 
abnormalities are noted. On the right side, there 
is a large spur at the L2-L3 level. 

This man has degenerative lumbar disc disease in 
the low back area. His condition is permanent and 
will progress with time. He should avoid work 
which requires stooping, lifting, bending or 
twisting. I would suggest some other type light 
work with lifting restricted to twenty five pounds, 
and no repeated stooping and bending. 

Exhibit l also contains a slip signed by or. O'Neil dated 
October 4, 1983 ~hich states, "I failed to state that Mr. 
Holloway should avoid long periods of standing, walking & 
climbing.• 

Claimant's exhibits 2 and 3 are reports from Louis F. 
Tcibulato, H.D., regarding examinations of claimant performed 
llovember 2, 1983 and March 23, 1984. The physical examination 
performed on both occasions is consistent with the results found 
by Dr. O'Neil except that straight leg raising tests showed 
results that were positive in the range of 45 to SO degrees. Dr. 
Tribulato found no particular change to have occurred between 
the two examinations. tn exhibit 2 Dr. Tribulato states: 

The diagnosis is moderately severe chronic lumbar 
strain and degenerative lumbar disease. The 
patient appears to be at a reasonably static 
situation. I would Judge that he is not suitable 
for heavy work or labor or prolonged standing as 
that does tend to aggravate his back pain. I would 
judge he has 15 percent total body permanent 
residual disability. 

With regard to medical improvement Dr. Tribulato stated in 
exhibit 3: 

You also ask in your letter how long it will take 
Floyd to recover from his back injury of July 1983. 
Of course, he is not completely recovered from it 
and has moderate disability as a result of the back 
injury so actually the question is probably when 
will he meet maximum improvement. This I can 
obtain only from his history and what I saw on the 
examination of November 1983. When I saw him in 
Novem.1983 (sic) I thought he had pretty much 
reached maximum improvement at that time and from 
my experience it does take a few months or several 
months foe a severe lumbar strain to stabilize and 
reach maximum improvement. From July to November 
would be four months and I would say that was an 
average time for a severe lumbar strain to reach 
m1x1mum improvement. As near as I can Judge about 
four months would be a reasonable figure. 

Exhibit 4 is a statement of charges from university Hospitals 
which shows claimant to have incurred medical expenses under the 
category "PHYS THER ULTRASOUND" which the undersigned interpretes 
to be physical therapy and untrasound treatments in an amount 
which totals $384.00. AlGo are shown charges of $18.SO and $35.75 
for what the undersigned interprets to be physical therapy 
evaluation and physical therapy ambulation. The four remaining 
charges in the amount of Sll.00 each ace unable to be interpreted. 

Exhibit S relates an unpaid charge from De. Tribulato for an 
office visit on March 23, 1984 in the amount of $22.00. 

Defendants' exhibits A through H inclusive reflect that 
claimant sustained an injury to his back on Hay S, 1977 lifting 
a steel plate while carrying a hose. The exhibits reflect that 
his treatn>ent included hot packs and massage. Examinations 
include notes which reveal limited forwacd anv lateral bending 

and limited lumbosacral mobility. Noted in exhibit G is a 
release to return to work on July 11, 1977. Prom that exhibit 
it appears that the final diagnosis was an acute sprain of the 
lumbar spine. 

Exhibit I reports an inJury on January 6, 1982 in the nature 
of an acute lumbosacral strain due to bending with no time loss. 

Exhibit K is a report from Gerald F. Gehling, H.D., dated 
September 21, 1983 which is in handwritten form. Examination 
shows negative straight leg raising bilaterally and requests 
orthopedic consultation. Dr. Gehling notes that the Swift plant 
will be closing in March, 1984. His diagnosis is a lumbar 
strain. 

Defendants' exhibit J 
taken November 23, 1983. 
testimony given by him at 

is claimant's deposition which was 
It is generally consistent with the 
hearing although somewhat more detailed. 

APPLICABLE LAW ANO ANALYSIS 

Clai~ant has the burden of proving by a preponderance of the 
evidence that he received an injury on July 20, 1983 which arose 
out of and in the course of his employment. McDowell v. Town of 
Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central 
Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

The supreme court of Iowa in Almquist v. Shenandoah Nurseries, 
218 Iowa 724, 731-32, 254 N.W. 35, 38 (1934), discussed the 
definition of personal injury in workers' compensation cases as 
follows: 

While a personal injury does not include an oc
cupational disease under the Workmen's Compensation 
Act, yet an injury to the health may be a personal 
injury. (Citations omitted.) Likewise a personal 
injury includes a disease resulting from an injury .... 
The result of changes in the human body incident to 
the general processes of nature do not amount to a 
personal injury. This must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work. Such 
result of those natural changes does not constitute 
a personal injury even though the same brings about 
impairment of health or the total or partial 
incapacity of the functions of the human body. 

A personal inJury, contemplated by the Workmen's 
Compensation Law, obviously means an injury to the 
body, the impairment of health, or a disease, not 
excluded by the act, which comes about, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
(Citations omitted.) The injury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, tnJures, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a part or all of the body. 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 

732. The opinion of experts need not be couched in definite, 
positive or unequivocal language. Sonda3 v. Ferris Hardware, 
220 N.W.2d 903 (Iowa 1974). However, the expert opinion may be 
accepted or rejected, in whole or in part, by the trier of fact. 
~- at 907 .. Further, the weight to be given to such an opinion 
is for the finder of fact, and that may be affected by the 
completeness of the premise given the expert and other surrounding 
circumstances. Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 
867. See also Musselman, 261 Iowa 352, 154 N.W.2d 128 (1967). 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (1956). If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (1962). 

Claimant's testimony concerning his work activity is corroborated 
by the testimony of Erne•t Becker. Ors. O'Neil and Tcibulato 
have placed nothing in their reports which would indicate that 
claimant's symptoms were fabricated. A straight leg raising 
test is somewhat subjective depending upon the level of discomfort 
at which the rating is taken. Although there appears some 
inconsistency regarding whether claimant's initial back inJury 
occurred in 1976 or 1977, his medical history has generally been 
fairly related when all the medical reports are compared with 
his testimony which was given at hearing and in his deposition. 
The failure to relate insignificant occurrences is not found to 
be material. It is therefore found that claimant did sustain an 
inJury arising out of and in the course of his employment on 
July 20, 1983. 

Dr. Tribulato diagnosed the inJury to be a severe chronic 
lumbar strain and opined that maximum improvement occurred on 
approximately November 2, 1983. Dr. O'Neil does not make a 
diagnosis beyond the degenerative lumbar disc disease. He does 
not 1nd1cate the point at which maximum recovery occurred. Dr. 
Tribulato indicates that claimant has a 15 percent total body 
permanent partial disability while Dr. O'Neil makes no disability 
rating. Dr. O'Neil does, however, suggest restrictions on 
claimant's activity which would be consistent with a 15 percent 
permanent partial functional impairment. 

There is no medical evidence in the record of this case 
which addresses the issues of whether or not the inJury of July 
20, 1983 is the cause of claimant's present disability or 
whether the inJury in any way changed the course of the under-

... 
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lying degenerative disc disease. In view of the fact that 
claimant was able to work prior to July 20, 1983, the existence 
of an identifiable activity from which his complaints arose, the 
lack of any basis for questioning claimant's credibility and the 
absence of a contrary medical opinion, it is found that a causal 
relationship does exist between claimant's disability and the 
work related inJury. 

There ls no indication that defendants were mislead based 
upon the variance between the alleged injury date of July 12 
contained within the petition and the date of July 20, 1983 
which appears in claimant's testimony. Where no objection is 
raised, any variance between pleading and proof is waived and 
the matter is tried by consent. Iowa Rule of Civil Procedure 
106; Bolland v. Holland, 161 N.W.2d 744 (Iowa 1968). Yeager 
v. Firestone Tire and Rubber Co., 253 Iowa 369, 373, ll2 N.W.2d 
299 (1961). 

It is also found that a causal relationship exists between 
the injury and claimant's physical therapy at University Hospitals 
as shown on exhibit 4. It is significant to note that defendants 
denied the occurrence of an injury arising out of and in the 
course of employment. In view of such, defendants cannot 
complain of a lack of authorization for any of the medical care 
which claimant received. Barnhart v. H.A.Q. Inc., 1 Iowa 
Industrial Commissioner Report 16 (Appeal Decision 1981). 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railwa~ Co., 219 Iowa 587, 
593, 258 N.W. 899, 902 (1935) as follows: It is therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man." 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
inJured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, 257 (1963). 

In Parr v. Nash Finch Co., (Appeal decision, October 31, 
1980) the Industrial Commissioner, after analyzing the decisions 
of Mcspadden v, Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980) and 
Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980), 
stated: 

Although the court stated that they were looking 
for the reduction in earning capacity it is un
deniable that it was the "loss of earnings• caused 
by the job tc~ncfcr for reasons related to thg 
injury that the court was indicating Justified a 
finding of "industrial disability.• Therefore, if 
a worker is placed in a position by his employer 
after an inJury to the body as a whole and because 
of the injury which results in an actual reduction 
in earning, it would appear this would justify an 
award of industrial disability. This would appear 
to be so even if the worker's "capacity• to earn 
has not been diminished. 

For example, a defendant employer's refusal to give any sort 
of work to a claimant after he suffers his affliction may 
justify an award of disability. Mcspadden, 288 N.W.2d 181 (Iowa 
1980), 

Similarly, a claimant's inability to find other suitable 
work after making bona fide efforts to find such work may 
indicate that relief would be granted. Mcspadden, 288 N.W.2d 
181 (Iowa 1980). 

Claimant's functional impairment is in the range of 15 
percent of the body as a whole. He is 48 years of age. His 
education is limited to his CED and he appears to have little in 
the way of prior work experience beyond occupations involving 
moderate to heavy labor. Claimant has not sought other employ
ment and does not seem motivated to engage in any other employment. 
Claimant did not appear to be of less than average intelligence 
and there is no reason why his functional impairment should be 
totally disabling at the age of 48. He must return to substantial 
gainful activity. 

Claimant's age and lack of formal education appear to be the 
main drawbacks to entering into a new field of work. It is 
unlikelt that he will be able to experience the rate of earnings 
which he previously experienced while working for defendants. 
Defendants have made some attempt to restore claimant to gainful 
employment but that attempt has apparently been unsuccessful. 

Claimant's back condition is that of degenerative arthritis. 
It is a disease which is progressive in nature. The amount of 
pain experienced by one suffering from the disease is not 
necessarily related to the amount of degeneration which has 
occurred. It is common for pain to actually decrease with the 
passage of time even though the degenerative process is continuing. 
It appears that restrictions have been placed upon claimant's 
activities since the injury which had not been previously 
imposed and that claimant now, several months after the injury, 
still experiences a high level of discomfort which he did not 
experience prior to the inJury. It is concluded that the inJury 
did result in some permanent impairment. 

When all the material 1actors are considered it appears that 
when the disability which claimant sustained as a result of the 
inJury is evaluated industrially he has sustained a 20 percent 
permanent partial disability from it. 

A determination of claimant's healing period is not readily 
apparent. Claimant returned to work with restrictions on what 
appears to have been September 6, 1983. He continued to work 
until September 21, 1983 when he saw Dr. Gehling. He has not 
returned to work since. or. Tribulato opined that his healing 
period ended approximately November 2, 1983. There is no 
evidence in the record, however, which indicates that claimant's 

condition changed in any manner subsequent to September 21, 1983. 
In view of claimant's underlying condition the only change which 
can be expected is a gradual resolution of the pain and Dr 
Tribulato ' s expression is adopted as correct. It is concl~ded 
that claiman~•s hea~ing period extends to November 2, 1983 with 
an interruption during the period of September 6 through 21 
1983 inclusive. ' 

Section 86.13 of the Code of Iowa states: 

If a delay in commencement or termination of 
benefits occurs without reasonable or probable 
cause or excuse, the industrial commissioner shall 
award benefits •.. up to fifty percent of the amount 
of benefits that were unreasonably delayed or 
denied. 

The Form 2A which was dated September 1, 1983 appears in the 
file as a final report. It relates that claimant was paid four 
weeks and five days of temporary total disability compensation. 
It relates that the disability ended August 21, 1983 and that 
the first payment was made September l, 1983. Claimant testified 
that s7ven weeks pa~sed before he received the first payment 
following the July inJury. There is no explanation offered by 
defendants as to why the delay in commencement of benefits 
occurred, That delay is, accordingly, found to be unreasonable. 
It also appears that claimant was absent from work initially for 
48 days. This computes to six weeks, six days. Even if the 
incident_were assumed to have resulted only in temporary disa
biltty with no permanency, it appears that claimant should have 
received six weeks, six days of compensation, which amount 
computes to $1,653.70. When compared to the final report it 
appears that he was underpaid by $516.77. No justification for 
the underpayment was offered and, accordingly, it is found to be 
unreasonable. Dr. O'Neil did not concisely state that claimant 
had sustained any permanent impairment as a result of the inJury. 
~r: Tribulato's reports lack a clear concise relationship of the 
tnJury to claimant's disability. Even though such has been 
found to exist in this decision defendants' failure to recognize 
the same and make appropriate payment is not unreasonable. It 
is found that defendants' delay in commencing payment and denial 
of payments 1n the amount of $516.77 would permit a maximum 
penalty of $826.85. A penalty of $500.00 will be imposed 
representing approximately 25 percent of the amount unreasonably 
delayed and 50 percent of the amount which was found to have 
been unreasonably denied. No penalty will be imposed for the 
failure to pay continued healing period benefits subsequent to 
September 21, 1983 since that issue is a subject of good faith 
dispute. 

In attaining this decision the undersigned has considered 
all of the evidence which was presented. All the witnesses who 
testified are found to be credible to the extent of their 
knowledge and memory. 

FINDINGS OP PACT 

1. Claimant is a 48 year old married male who had four 
dependent children on July 20, 1983. 

2. 
his job 
Iowa on 

Claimant suffered 
of rolling hogs at 
July 20, 1983. 

a lumbosacral strain while performing 
his employer's plant in Glenwood, 

3. Claimant also suffers from degenerative disc disease 
which was aggravated by the strain. 

4. Claimant returned to work, initially performing light 
duty, from September 6, 1983 until September 21, 1983. 

5. Claimant has permanent medically imposed restrictions 
which_probibit repeated stooping and bending, long periods of 
standing, walking and climbing and lifting more than 25 pounds. 

6 Swift's kill floor has no positions which would permit 
claimant to work in compliance with the restrictions. 

7. The injury claimant sustained caused permanent impairment. 

8. Claimant's only work experience has involved moderate 
to heavy labor. 

9. Claimant has not sought retraining or other employment 
and is not well motivated to return to work. 

10. Defendants unreasonably delayed commencement of compensation 
payments for JO days. 

11. Defendants unreasonably failed to pay 2 1/7 weeks of 
compensation. 

12. Claimant incurred medical expenses of $438.25 with 
University Hospitals and $22.00 with Dr. Tribulato which were 
reasonably necessary for treatment of his injury and was not 
unauthorized. 

13. Claimant continues to experience pain as a result of 
the injury. 

CONCLUSIONS OP LAW 

This agency has jurisdiction of the subJect matter of this 
proceeding and of the parties hereto. 

Claimant sustained an inJury arising out of and in the 
course of his employment on July 20, 1983. The in3ury was an 
aggravation of his preexisting degenerative disc disease. 

A causal relationship exists between the injury and the 
disability which claimant has been found to possess. 

Claimant is entitled to 12 6/7 weeks of compensation benefits 
for healing period and 100 weeks of compensation for 20 percent 
permanent partial disability. .... 

Claimant is entitled to receive payment for medical expenses 
incurred at University Hospitals in the amount of $438,25 and 
for $22,00 charged by or. Tribulato. 
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Defendants unreasonably delayed the commencement of compensation 
and unreasonably denied payment of two weeks and one day of 
compensation for which a penalty in the amount of $500.00 should 
be imposed under the provisions of Iowa Code section 86.13. 

ORDER 

IT IS THEREFORE ORDERED that defendants pay claimant six and 
six-sevenths (6 6/7) weeks of compensation for healing period at 
the rate of two hundred forty-one and 17/100 dollars ($241.17) 
per week commencing July 21, 1983. 

IT IS FURTHER ORDERED that defendants pay claimant an 
additional six (6) weeks of compensation for healing period at 
the rate of t~o hundred forty-one and 17/100 dollars ($241.17) 
per week commencing September 22, 1983. 

IT IS FURTHER ORDERED that defendants pay claimant one 
hundred (100) weeks of compensation for permanent partial 
disability at the rate of two hundred forty-one and 17/100 
dollars ($241.17) per week commencing November 3, 1983. 

IT IS FURTHER ORDERED that defendants pay claimant additional 
benefits in the amount of five hundred and no/100 dollars ($500.00) 
as a result of the unreasonable delay and denial of paYJnent 
of compensation. 

IT IS FURTHER ORDERED that defendants pay claimant's medical 
expenses incurred with Or. Tribulato in the amount of twenty-two 
and no/100 dollars ($22.00) and with University Hospitals in the 
amount of four hundred thirty-eight and 25/100 dollars ($438.25). 

IT IS FURTHER ORDERED that defendants shall pay interest 
pursuant to Iowa Code section 85.30 on any amounts which were 
unpaid as the same became due. 

IT IS FURTHER ORDERED that defendants pay all amounts which 
are past due in a lump sum and that defendants shall receive 
full credit for any amount which they are herein ordered to pay 
but which has been previously been paid by them. 

IT IS FURTHER ORDERED that defendants pay the costs of this 
action pursuant to Industrial Commissioner Rule 500-4.33. 

IT IS FURTHER ORDERED that defendants file an activity 
report within twenty (20) days from the date of thi~ de~ision. 

Signed and filed this 25th day of June, 1984. 

HI:HAEL G. TRIER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

WESLEY HOWARD, 

Claimant, 

vs. 

AMERICAN BRIDGE COMPANY, 
DIVISION OF U.S. STEEL CORP., 

Employer, 
Self-Insured, 
Defendant. 

INTRODUCTION 

File No. 656238 

R E V I E W -

R E O P E N I N G 

0 E C I S I O N 

This 1s a proceeding in review-reopening brought by Wesley P. 
Howard, claimant, against American Bridge Company, a division of 
United States Steel Corporation, self-insured employer, defendant, 
to recover additional benefits under the Iowa Workers' Compensation 
~ct for an injury of November 21, 1980. It came on for hearing 
on the October 11, 1983 at the Bicentennial Building 1n Davenport, 
Iowa. It was considered fully submitted at that time. 

The industrial commissioner"s file shows a first report of 
tnJury received December 15, 1980. Claimant has been paid 
temporary total d1sab1lity from December 8, 1980 to February 20, 
1982. 

At the time of hearing the parties stipulated to a rate of 
>331.74, that w. Malcolm Granberry is a qualified orthopedic 
surgeon and that further permanent partial disability payments 
if awarded would commence on February 21, 1982. 

The record in this matter consists of the testimony of 
~la1mant; claimant's exhibit 1, various medical reports; cla unant's 
>xhibit 2, various medical reports; claimant's exhibit 3, 
reports from w. Malcolm Granberry, H.O.; defendant's exhibit A, 
the deposition of Bruce L. Sprague, H.O., and defendant's 
>xhib1t B, the deposition of Paul c. Cunnick, M.O. 

ISSUES 

The issues in this matter are whether or not there 1s a 
c ausal relationship between claimant's injury of November 21, 
l 980 and his present disability and whether or not claunant is 
~nt Hled to permanent partial disability pay1111•nt s. 

STATEMENT OP THE CASE 

Porty-two year old claimant, who has completed a year of 
junior college, testified to serving with the army infantry with 
13 months 1n Viet Nam. After he got out of the service he 
started doing iron work on a permit. He got into the union in 
1968 or 1969. He described iron working as putting together the 
skeleton of a building. Sometimes climbing must be done. At 
other times the work consists of welding and foundation work. 
His rate of pay has ranged from $12 to $15 per hour. 

On the weekends claimant participated in rodeos -- participation 
which yielded him $20,000 to $30,000 a year. He took part in 
all events and had horses which he has sold since his 1njury. 

Claimant recalled having a number of injuries prior to 
November 21, 1980 at least some of which had occurred as a 
result of rodeoing including a broken knee, broken wrist, broken 
left arm, broken hip, broken fingers on his right hand, a twice 
broken leg, a broken ankle, a broken left shoulder and broken 
collar bone. In spite of these he was able to return to iron 
work and the rodeos. He broke his ankle on the job in the 
1960's. Be lost about half his small and ring fingers on his 
left hand in a hunting accident. He said that his hand gave him 
no trouble and was "Just ugly that's all." Although he testified 
he has been thrown off horses and broncs "about every time• he 
has been on them, he denied having any neck, back or headache 
problems prior to his lnJury, and he claimed he was under no 
res tr 1ct1on. 

Claimant remembered his injury thusly: Be was inside 
helping the welders. He went to the restroom. He was walking 
through a line of big rolls of aluminum. Be slipped and fell 
h1tt1ng the back of his neck and catching his hand on a roll of 
aluminum. Be was dazed. The back of his neck hurt. Be was 
taken to the doctor. Re told the doctor about his neck, but the 
phys1c1an was more concerned over his hand. Claimant was referred, 
to Or. Sprague, who x-rayed his hand and neck and then performed 
surgery on the hand. 

Shortly after the operation claimant went to Houston where 
he tried to see a doctor recommended by or. Sprague, but that 
physician was on vacation. He attempted to contact Or. Sprague 
for another doctor and found Or. Sprague had gone on vacation, 
too. He didn't like the way the bandages on his hand smelled 
and he removed them himself. Through the efforts of some 
Chicago attorneys he got to Or. Granberry, who did surgery on 
his hand and later operated on his neck as well. He did not 
remember exercises being prescr1bed for the hand. 

Claimant has done neither rodeo nor iron work since his 
accident. He has been doing day work a couple days each week 
for three to 12 hours a day with pay of $30. This work includes 
doctoring and feeding cows and cleaning lots. 

As to what sort of work he might be able to do, he suggested 
he could select good young animals and "raise them up and sell 
them to someone with lots of money.• He expressed the feeling 
that doctors, lawyers, Indian chiefs and haircutters have all 
the money in that people will pay to to feel and look good. 
Therefore, he was interested 1n haircutting because it does not 
take a long time to train and keeps a person out of the elements. 
Be did not see welding as a viable alternative because he could 
not hold up his right hand for long periods. Be also observed 
that welding for an iron worker requires cl1mb1ng. Claimant 
reported he has visited the unemployment agency, but available 
jobs were for minimum wage. Be seemed to view this work as a 
return to square one. His interest 1n obtaining further schooling 
was tempered by the institution's basic requirement -- money. 

Claimant complained that his hand is very sensitive to touch 
with an electric shock sensation running through 1t. He has 
some loss of grip. He has pain from his neck area around and 
down his arm. Such things as bending his head down to read and 
horseback riding give him headaches. Be acknowledged that since 
surgery his headache 1s gone except 1n these situations. Pain 
in his arm is staying the same, and his hand is getting weaker 
from lack of use. Be has trouble with his neck when he turns 
his head too quickly or tries to look up or down. He has not 
seen a doctor since February. 

Paul C. Cunnick, H.o., saw claimant on November 21, 1980 
after claimant had been seen in the emergency room by Dr. Vernon 
who referred him for a laceration to the palm of his hand. or. 
Cunnick sutured the laceration. 

Claimant was back for recheck on November 24 and at that 
time this notation was made "neck still sore, right side. Be 
had some numbness down the inside of his right arm.• Claimant 
continued to have pain on the outside of the index finger and 
base of the m1dfinger. The pain was attributed to the laceration 
involving scar tissue f om the old injury. 

Claimant was rechecked on December 2, 1980 at which time he 
was complaining of pain 1n the metacarpal phalangeal joint. 
There was movement 1n the joint and claimant was referred to Or. 
Krieter. Dr. Cunnick said that he had made only a superficial 
examination of claimant's neck because cl·allmant was not complaining about it. 

A form from Richard L. Krieter, M.O., shows claimant was 
seen by him on December 3, 1980 and referred to Or. Sprague. 

Bruce L. Sprague, M.o., orthopedic surgeon saw claimant on 
referral from Dr. Krieter on December 8, 1980 at which time he 
was complaining of numbness and tingling in his left index 
finger. Claimant gave a history of falling backward and sustaining 
pain in the back of his neck and lacerating the palm of his left 
hand. There was limitation of flex1on and extension 1n the neck 
with muscle spasms on the right and limited bending to the left. 
X-rays showed narrowing at C5-6 and the doctor felt claimant had 
some nerve root irritation involving the posterior ram1 of the 
cervical spine. The doctor said that the narrowing can appear 
suddenly or gradually. The deterioriation might be attributed 
to a natural degenerative process. The nerve roots exiting in 
the area of the narrowing could be irritated either by disk 
fragments or by degenerative changes. 

1 
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Dr. Sprague was unable to determine whether the narrowing 
seen in claimant was gradual or sudden. The physician said that 
cla imant's doing rodeo riding would not influence his opinion 
one way or another as to whether the narrowing might have 
preexisted the slip and fall based on act1vities not having 
anything to do with degenerative changes. Other x- rays showed 
degenerative changes at CS-C6 wh ich were long standing and 
revealed encroachment on the foramina and osteophytes of long 
standing. 

Claimant was hospitalized and a surgical p rocedu re on his 
hand described as follows was carried out: 

We actually just exposed the proper radial digital 
nerve in the palm -- distal palm of his le ft hand 
-- that's the site of the previous injury -- and 
separated 1t from the surrounding granulation 
tissue and early scar tissue . Looked at it with 
the microscope and basically )USt removed some of 
the granulation tissue and scar tissue and closed 
the wound . (Sprague dep., pp. 7-8 11 . 19-25 and l) 

Dr. Sprague related his treatment of the hand to claimant's 
1nJury. The doctor also acknowledged that the acc ident wo uld 
have aggravated a p reex1st1ng condition in claimant's neck or 
that there could have been a spontaneous occurrence. 

W. Malcolm Granberry, H. D., reported seeing claimant on 
December 30, 1980 at which time claimant complained of pain, 
electrical shock feelings 1n his hand and numbness 1n the end of 
his index finger. Cla1mant was found to have lacerations across 
h1s palm which were superficial on the ulnar side and a "deep 
unhealed portion • on the inner side. Be had altered sensation 
and hypersensit1vity on the radial aspect of the index finger 
and decreased sensation on the ulnar side. There was a patch of 
numbness at the base of the long finger. In a letter dated 
January 6, 1981 the doctor wrote: 0 1 told Hr. Boward that he 
may have pulled the nerves apart when he took his bandage off 
about a week sooner than 1s standard." Cla1mant was instructed 
1n proper care of his hand. 

Claimant returned on January 13, 1981 at which time he had 
full flexion of the fingers. Be was told to massage and to use 
his fingers and hand. Dr. Granberry on March 12 , 1981 performed 
a neurolysis and repa ir of claimant's finger. 

Claimant was seen for recheck on April 17, 1981 at wh1ch 
time he was instructed in range of motion exercises, massage and 
washing. Claimant was complaining of pain 1n the poster1or neck 
which radiated into the right chest wall, pain with flex1on, 
headaches varying from slight to severe, and radiating pain and 
numbness 1n his right arm. On exam1nat1on there was moderate 
restr1ct1on of motion. He also mentioned recurrent dislocation 
of the shoulder. Degenerative disc disease was found between CS 
and 6. Phys1cal therapy and medication were prescribed. In a 
letter dated April 22, 1981 Dr. Granberry wrote: •rt 1s my 
feeling that Hr. Howard has had a degenerative disc for a period 
of time. The accident simply br ought this to the surface and 
produced the symptoms we so recong1ze .... • The surgeon also 
expressed the opinion that claimant could not return to iron 
wor k ing , should not continue rodeo riding and should try to be 
retrained for sedentary wor k. 

Claimant was admitted to the hospital on October 7, 1981. 
X-rays revealed reduction 1n the CS-6 disc space, marginal 
osteophyt1c lipping and posterior osteophytes. A metr1zam1de 
study was interpreted by J. Cooduhoun, H.D., as showi ng •persistent 
marked deformity of the right C6 root sleeve at the same level 
as the post erior osteophytic bar on the inferior margin of the 
body of CS but the defect is larger than one would e xpect from 
this osteophyte alone and there is probably a disc protrusion 
present.• Surgery was performed with a postoperat1ve diagnosis 
of herniated nucleus pulposus and degenerative disc disease at 
CS-6. An anterior diskectomy, foraminotomy and anterior cervial 
fusion were completed. 

On January 25, 1982 or. Granberry wrote: •specific d1agnos1s 
1s degenerat1ve disc disease with marked aggravation on the 
above mentioned 1njury resulting in progressive 1ncapac1tation 
and nerve root compress1on requir1ng surgical relief.• The 
doctor estimated claimant's 1mpa1rment at 35 percent of the 
cervical spine. In a subsequent letter the surgeon explained: 

The amount of his disability is based on the fact 
that he ~ould not be able to resume his usual tasks 
as a workman and he would require retraining for 
work act1v1t1es that would not require heavy 
l1ft1ng, bending, reaching, climbing, crawling and 
prolonged positions. It 1s probable he can expect 
to nave recurrences of neck pain fro■ time to time 
1n the future which will require conservative 
1t1easures. 

In a letter dated Hay 17, 1983 Dr. Granberry determined 
claimant had a 10 percent 1mpa1rment in the function of his left 
hand due to his injury and subsequent surgery. 

APPLICABLE LAW AND ANALYSIS 

The first issue to be considered 1n this matter is whether 
there is a causal relationship between claimant's injury of 
November 21, 1980 and his present d1sab1lity. 

The claimant has the burden of proving by a preponderance of 
the evidence that the 1n3ury of November 21, 1980 is causally 
related to the d1sab1l1ty on which he now bases his claim. 
Bodish v. Fischer, Inc.; 257 Iowa 516, 133 N.W.2d 867 (1965 ) . 
Lindahl v. L. o. §099s, 236 Iowa 296, 18 N.1'.2d 607 (1945). A 
poss1bil1ty 1s 1nsuff1c1ent: a probability 1s necessary. Burt v. 
John Deere Waterloo Tractor works, 247 Iowa 691, 73 N.W.2d 732 
, 1955). The question of causal connection 1s essentially vith1n 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Bospltal, 251 Iowa 375, 101 N.W.2d 167 (1960). 

Claimant testified he told his doctor about his neck hurting 
at the time of in)ury, but the doctor was more concerned about 
claimant's hand. It would seem natural for the doctor to give 
his first attention to a readily apparent trauaat1c 1nJury. 

When claimant was seen on November 24, 1980 only a few days 
after his injury, the doctor noted that his neck was still sore 
on the right with numbness down the inside of his arm. Only a 
couple of weeks post-in3ury claimant had lim1tation of motion 
and muscle spasms on the right with limited bending to the left. 

Dr. Sprague related his treatment of claimant's hand to 
cla imant's accident. Both ors. Sprague and Granberry recognized 
that claimant had preexisting degenerative disc disease and his 
neck with symptoms surfacing wi th the accident. 

While a claimant is not entitled to compensation for the 
results of a preexisting 1n3ury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa works, 247 Iowa 900, 908, 76 N.W.2d 756, 
(l956). If the claimant had a preexisting condition or d1sabil1ty 
that 1s aggravated, accelerated, worsened or lighted up so that 
1t results 1n disabil1ty, claimant is entitled to recover. 
Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812, 
(l962). 

Dr. Granberry expressed the op1n1on that claimant by have 
pulled nerves apart when he removed his hand bandage a out_a_ 
week sooner than would be done. Professor Larson 1n l Wor kmen' s 
Compensation Law section 1322 states: "The degree of claimant's 
misconduct required to break the chain of causation should 
therefore be not mere negligence, but intentional conduct which 
is clearly unreasonable.• The test in cases of this sort 
therefore 1s whether or not a claimant's actions are clearly 
reasonable. Claimant's conduct unde r h1s particular circumstance, 
in removing bandages was reasonable. He was unable to find a 
physician recommended by Dr. Sprague. Then he was unable to 
contact Dr. Sprague. The bandages on his hand smelled . Remov1ng 
them himself does not preclude his recovery of additional 
benefits . The record viewed as a whole allows the claimant to 
carry his burden o f p roving by a prepondernace of the evidence 
that his inJury of November 21 , 1980 is a cause of the d1sab1lity 
on which he now bases his claim. 

The next 1ssue to be considered is whether or not claimant 
is entitled to permanent partial d1sabil1ty payments. 

As claimant has an impairment to the body as a whole, an 
1ndustr1al disab1l1ty has been sustained. Industrial disab1l1ty 
was defined in Diederich v. Tr1- C1ty Railway Co. , 219 Iowa 587, 
593 , 258 N.W. 899 (1935) as follows: •rt is t herefore pla1n 
that the legislature intended the term ' disab1l1ty' to mean 
'industrial disability' or loss of earning capacity and not a 
mere 'functional d1sab1lity' to be computed in the terms of 
percentages of the total physical and mental ab1l1ty of a normal 
man." 

The industrial commissioner has sa1d on many occasions: 

Functional disab1l1ty 1s an element to be 
considered 1n dececm1nin9 111dus~t1al d1sab~l1ty 
which 1s the reduction of earning capacity, but 
cons1derat1on must also be g1ven to the 1n3ured 
employee's age, education, qual1f1cat1ons, ex 
perience and 1nabil1ty to engage 1n employment for 
which he 1s fitted. Olson v. Goodyear Serv1ce 
Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963 
Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 
660 (1961). 

A f1nd1ng of 1mpa1rment to the body as a whole 
found by a medical evaluator does not equate to 
industr1al d1sabil1ty. This is so as 1mpa1rment 
and disab1l1ty are not identical terms. Degree of 
industrial d1sab1l1ty can in fact be much different 
than the degree of 1mpa1rment because 1n the first 
instance reference is to loss of earning capacity 
and 1n the later to anatomical or functional 
abnormality or loss. Although loss of function is 
to be cons1dered and d1sab1lity can rarely be found 
w1thout 1t, it is not so that an 1ndustr1al d1sabil-
1ty 1s proportionally related to a degree of 
1mpa1rment of bodily function. 

Factors considered in determ1n1ng 1ndustrial 
disability include the employee's medical cond1t1on 
pr1or to the 1nJury, after the 1n3ury and present 
cond1t1on: the situs of the injury, its severity 
and the length of healing period; the work experience 
of the employee pr1or to the 1nJury, after the 
1nJury and potential for rehab1l1tat1on; the 
employee's qualifications intellectually, emotionally 
and physically; earnings prior and subsequent to 
the injury; and age, education, mot1vat1on, and 
func t ional 1mpair~ent as a result of the inJury and 
inab1l1ty because of the injury to engage in 
employment for which the employee is fitted. LOSS 
of earnings caused by a Job transfer for reasons 
related to the 1nJury 1s also relevant. Th~se are 
matters which the finder of fact considers collectively 
1n arr1v1ng at the determination of the degree of 
industrial disability. 

There are no weighting guidelines that are 
indicated for each of the factors to be considered. 
There are no gu1del1nes which give, for example, 
age a we1ghted value of ten percent of total, 
education a value of fifteen percent of total, 
aot1vat1on - f1ve percent: vork experience - thirty 
percent, etc. Neither 1s a rating of functional 
1mpa1rment entitled to whatever the degree of 
1mpa1rment that is found to be conclusive that it 
directly correlates to that degree of industrial 
d1sab1l1ty to the body as a whole. In other words, 
there are no formulae which can be applied and then 
added up to det~raine the degree of industrial 
disability. It therefore becomes necessary for the 
deputy or co-1ss1oner to draw upon prior ~xperience, 
general and specialized knowledge to make the 
finding v ith regard to degree of Industrial disability. 

See Bira1n ham v. F1restone 
Industr1a Coa:aiss1oner Peport 

.... 
Rubber Co an , I I Io~a 
) ; En&tco■ v. I ov a 
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>ublic Services Company, II Iowa Industrial Commissioner Report 
42 (l981; Webb v. Lovejoy Construction Co., II Iowa Industrial 

:ommissioner Report 430 (1981). 

Claimant's primary work experience as an ironworker necessitated 
rood mobility and good grip for climbing. His treating surgeon 
•xpressed the opinion that he can no longer perform ironwork. 
'he doctor has suggested retraining for sedentary work. It is 
1oteworthy that defendant in this matter has not made an attempt 
.o return claimant to work thereby reduce its ultimate liability • 
. laimant on the other hand has not appeared to have made much 
,ttempt to rehabilitate himself allegedly because of a lack of 
'unds . Claimant is a younger worker with a long work life ahead 
>f him. He seems to be bright and capable and to have the 
,apacity for retraining. Because ironworking paid him a substantial 
1alary he has had a significant reduction in actual earnings as 
1ell as a reduction ir, his earning capacity. His injury has 
eft him with impairment to both his hand and his neck. Note is 

,ade that Dr. Granberry's rating is to claimant's cervical spine 
,s opposed to the body as a whole and that the rating is based 
•n factors other than pure physical impairment including on 
laimant's inability to resume his prior work activities, his 
equirement of retraining and his recurrent pain requiring 
reatment from time to time. Or. Granberry has suggested 
etraining for work activities not requiring heavy lifting, 
•ending, reaching, climbing, crawling and staying in one position 
or prolonged periods. 

After reviewing the Iowa case law, the findings set out 
,elow and the factors considered in this portion of the decision, 
he undersigned has reached a determination of 25 percent 
ndustrial disability attributable to claimant's inJury of 

tovem.ber 21, 1980. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

That claimant is 4 2 years of age. 

That claimant has completed one year of Junior college. 

That claimant became a union ironworker in 1968 or 1969. 

That ironwork requires climbing and good grip. 

That claimant participated in rodeos on weekends. 

That claimant had many broken bones prior to his injury on 
ovember 21, 1980, but he had returned to work following each. 

That claimant had a traumatic loss to portions of his small 
nd ring fingers, but he was able to do ironworking in spite of 
hat loss. 

That claimant was inJured on November 21, 1980 at his work 
ite when he slipped and fell catching his hand on a roll of 
luminum and hitting the back of his neck. 

That claimant had surgeries on both his hand and his neck. 

That claimant removed surgical bandages to his hand himself. 

That claimant has not returned either to ironwork or rodeo 
id ing. 

That Jobs available to claimant pay less money than ironworking. 

That claimant continues to have sensitivity in his hand with 
oss of grip strength. 

That claimant has pain in his neck and a headache with some 
otions. 

That claimant had a preexisting condition in his neck. 

That the impairment rating provided by the claimant's 
reating physician to claimant's cervical spine considered 
actors other than loss of motion and includes pain. 

That Defendant has not attempted to return claimant to work. 

That claimant has not sought vocational rehabilitation on is own. 

That claimant should not do work requiring heavy lifting, 
ending, reaching, climbing, crawling and maintaining a position 
or a prolonged period. 

CONCLUSIONS OF LAW 

THEREPORE, IT IS CONCLUDED: 

That claimant has established by a prepondernace of the 
vidence that his inJury of November 21, 1980 is the cause of 
he disability on which he now bases his claim. 

That cla1mant has established a permanent partial industrial 
isabil1ty resulting from his injury of November 21, 1980 of 25 
ercent. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendant pay unto claimant permanent partial disability 
eneflts for one hundred twenty-five (125) weeks at the rate of 
hree hundred thirty-one and 74/100 dollars ($331.74) commencing 
, Pebruary 21, 1982. 

That defendant pay interest pursuant to Iowa Code section 85.30 
3 amended. 

That defendant pay costs pursuant to Industrial Commissioner 
,le S00-4. 33. 

That defendant file a final report when this award is paid. 

Signed and filed this -1.f.. day of November, 1983. 

JUDITH ANN HIGGS 
DEPUTY INDUSTRIAL COMMISSIONER 

eEFORE TllE IO\oiA INDUSTRIAL COMMISSIONER 

INATH G. HUBBARD, 

Claimant, 

vs. 

DICKEY'S PRAIRIE HOME, 
File No. 637666 

A P P E A L Employer, 

and 

UNITED STATES FIDELITY 
ANO GUARANTY COMPANY, 

Insurance Carrier, 
Defendants. 

D E C I S I O N 

STATEMENT OF THE CASE 

Claimant appeals from an order in which claimant's motion to 
dmena petition to include a claim under Iowa Code section 86.13 
wo.s denied. 

ISSUE 

\oihether the deputy erred in overruling claimant's motion to 
dmend pet1tion. 

REVIEW OF THE EVIDENCE 

Claimant filed application for a section 85.39 examination 
on July l, 1982. A hearing was held on July 27, 1982, and a 
decision granting claimant's application for a section 8S.39 
examination was issued on July 30, 1982. On January 17, 1983 
cla imant filed a motion to amend petition to include sanctions 
mentioned in sect1on 86.13. Defendants filed a resistance to 
claimant 's motion on January 27, 1983 and an order denying the 
motion was issued February 17, 1983, was also deemed denied. On 
April 22, 1983 a hearing as to the reasonableness of section 85.39 
examination expenses was held. A final decision as to the 
reasonableness of the examination is presently pending. 

APPLICABLE LAW 

Iowa Code Section 86.39 provides, in part: 

If an evaluation of permanent disability has 
been made by a physician retained by the employer 
and the employee believes this evaluation to be too 
low, the employee shall, upon application to the 
commissioner and upon delivery of a copy of the 
application to the employer and its insurance 
carrier, be reimbursed by the employer reasonable 
fee tor a subsequent examination by a physician of 
the employee 's own choice, and reasonably necessary 
transportation expen~es incurred for the examination. 
The physician chosen by the employee has the right 
to confer with and obtain from the employer-retained 
physician sufficient history of the inJury to make 
a proper exam1nat1on. 

ANALYSIS 

Defendants appear to have questioned the fairness and 
reasonableness of expenses incurred in the section 85.39 examina
tion which was ordered in a previous decision. Inasmuch as 
claimant has the burden of proof that the expenses of such 
examination are fair and reasonable, and a decision is presently 
pending following the April 1983 hearing regarding that issue, 
claimant's motion to amend Is overruled. 

PINDINGS OP FACT 

1. Claimant's application for a section 85.39 examination 
was granted in an earler decision. 

2. Defendants have contested the fairness and reasonableness 
of section 85.39 examination expenses. 

3. A hearing regarding the fairness and reasonableness of 
section 85.39 examination expenses has been held and the decision 
is presently pending. 

,., 
' J 



172 REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 

CONCLUS ION OF LAW 

A dete rmination as to the fairness and reasonableness of 
sect i on 8S.39 examination e xpenses has not yet been Issued. 

WHEREFORE, the deputy's order denying claimant's motion to 
amend petition to include the sanctions con t ained 1n section 
8b.ll 1s affirmed. 

THEREFORE, claimant's appeal is dismissed. 

Signed and fl led th 1 a 14th day ot October, 1983. 

BEFORE TH£ IOWA INDUSTRIAL COHH ISSIONER 

PATRICIA L. HUDSON, 

Cli11.mant, 

vs. 

INTERNATIONAL PAPER COMPANY, 

Employer, 
Self-Insured, 
Defendant. 

INTRODUCTION 

~·i1e No, 690619 

A R 8 I T R A T I O N 

D E C I S I O N 

This 1s a proceeding in arbitration brought by Patr1c1a L, 
Hudson, tt,e claimant, against her employer, InternJtional Paper 
Company, a self-insured employer, to recover benefits under the 
Iowa Workers ' Compensation Act as a result of an lnJury she 
sustained on January 16, 1980, 

This matter came on tor heartng before the undersigned 
deputy 1ndustr1al coJM11ss1oner at the Scott County District 
Courthouse 1n Davenport, Iowa on February 8, 1983. The record 
was considered fully submitted on that date. 

An examination of the 1ndustr1al commissioner's file indicates 
that a first report ot lnJury was filed February 19, 1982. 
There are no other ottlcial filings of record. 

The record 1n this case consists of the testimony of claimant, 
Thomas Roy Hudson, Leonard Faber, Terry Gertson, clairr~nt's 
exhibits 1 thcough 8 inclusive; defendant's exhibits 1 through 
17 inclusive: and Joint exhibit A. Frank a. Rogers, M,D., 
test1t1ed 1n these proceedings by deposition (claimant's exh1b1t 8, . 

ISSUES 

The issues to be determined are whether the claimant sustained 
a pe,sonal 1n1ucy which both a,ose out ot and 1n the coucse ot 
her employment, the existence of a causal relationship between 
that inJury and the resulting disab1l1ty, as well as the nature 
and extent of that disability. There 18 an Issue o( the length 
of healing period as a result of the work injury. There 1s an 
affirmative defense of notice under section 85.23, and an 
affirmative defense ot the statute of l1mitat1ons undec section 
8S.26 ot the Code 

REVl~W or THE EVIDENC& 

At the time of the hearing, the parties stipulated and 
agreed that the applicable rate In the event ot an award is 
SlSS.06. The patties agreed that the claimant has bnen oft 
work, except for onn day, since the date of Injury, January 16, 
1980. The parties were able to stipulate and agree to the 
fairness of any medical bills involved in the proceeding. They 
(urther advised the undersigned that all medtcal bills hove been 
paid via the group insurance coverage. 

Thomas Roy Hudson test1t1ed on behalf of the claimant. He 
is 47 years of age and has bc•on married to the claimant tor 22 
years. He testified with regard to the claimant's work history 
and confum<·d that she was initially employed at Swift, Company 
as a laborer. Subsequently, she was employed at Collis in 
Clinton, Iowa, 1n a general laborer capacity. She also worked 
as a bartender in a tavern, and subsequently aa a waitresa, He 
confirmed that she began her employment relationship with 
International Paper Company on April 29, 1969 and has worked 
continuously tor them since that datP. 

Regarding tho claimant's educational background , he confirmed 
that sho has Dn eighth grade education and completed a portion 
of the ntnth grade. According to thia witness, the claimant has 
no other tra1n1ng or education 1n any specialized field. 

Hr. Hudson tostlfl~d that pc1or to January 1980 claimant was 
able to perform her employment dut1es foe the defendan t . He 
further confirmed that during tho period 1969 through 1980 the 
claimant waa able to work moat of the time. He confirmed that 
prior to January 1980 the claimant had hor gall bladdPr cemovcd, 
and also had a h1atal hernia, He confirmed that Frank Rogers, H,D,, 
has been the family phya1c1an !or 13 years. 

Hr Hudson testified that on January 16 , 1980 claimant was 
taken to tho hospital aft~r wock by a fc1end Mrs Hudson was 
hav1ng problome breath i ng, hence, the hospita l visit He 

i nd i cated that she was celeased that evening fcom the hospital 
and cetucned hom with continu1ng complaints. 

On January 20 , 1980 Hrs. Hudson was ce-hosp1tal1 zed, accocd1ng 
to this witness. Surgery for a hia t al hernia was pec f ormed on 
February 22, 1980 by Dr. Rogeca. Hr, Hudson t est1f1ed tha t tor 
the f1cat s ix months, poet surgery, his spouse was bedcidden. 
During the second s ix month period, post surgery, she was able 
to sit up 1n a chair. Today, he indicates, claimant can do only 
the most minimum of activities. She takes th r ee days to clean 
hec house. It appears as t hough claimant spends a substant ial 
amount of time 1n bed. 

Hrs, Hudson is, according to her spouse, constantly p lagued 
by episodes o( belching and gas. He confirmed that she has not 
looked foe employment ano 1s unaware of any Job she could 
perform. Prior to the date of inJucy claimant was able to 
dance, bowl, drive, shop and do household chores. According to 
her husband she 1s unable to do any of these act1vi t 1es today. 

On cross-exam1nat1on, it was established that cla1mant•s 
gall bladder was removed 1n 1968. Her first surgery for a 
h1atal hernia was in 1971. At the t i me of this surgecy, H,s. 
Hudson e xper i enced episodes of belching and suf fered f r om 
dumping syndrome. It was confirmed that claimant had colon 
problems 1n 197 4, an ulcer flaceup 1n 1976 and lower neck 
discomfort in 1977. 

On redirect e xam1nat1on, it was established that claimant 
had wrist surgery at some point 1n the past. 

The claimant, Patr1c1a L. Hudson, tes t ified in t hese proceedings 
by deposition. As a consequence, the undersigned did not have 
the opportunity to observe her 1n person. She is 41 years old 
and a resident of Clinton. She quit school 1n the ninth grade 
and has no specialized tocmal tra1n1ng. 

Hrs. Hudson began hec careec as an employee of s wift and 
Company 1n their poultry processing plant. She remained in 
their employ for t wo years and then was married . Subsequently, 
she returned to Swift, Company for a brie f period of time. 
Later she was employed as a bartender at a local tavern. 

Collis Company of Clinton was her next employer. Hrs. 
Hudson did spot welding and other manufacturing-related tasks 
for this employer. She voluntarily quit this Job to remain at 
home with her family. 

In 19b9 claimant commenced ..-ork for the employer, herein, 
Internat1onnl Paper Company. The record establishes t hat this 
individual has performed a variety of manufacturing-related 
functions foe th i s employer. 

Claimant freely acknowledges that prioc to Januacy 16, 1980 
she had problems with he, stomach and esophagus. She also 
acknowledged prior hospitalization and treatment, including 
aurgery tor a h1at•l hern~a. She concedes that aftor the f1rs~ 
hiatal hernia surgery she suffered from what is described as 
dumping syndrome. 

She turther test1f1ed: 

O, Now, between the time that you had Tonette in 
nineteen sevent y 

A. Three. 

Q. -- three and 1980, did you have any other 
occasions when you had stomach or chest problems? 

A, 1 had stomach trouble once. 

Q. When was that, do you recall? 

A. No, I don't remember the year. 

Q. Old you seek med teal attention fo, that problem? 

A. Yes. 

An ulcer was diagnosed by De. Rogers at this time. 

In early 1980 claimant was employed by the defendant as a 
•window machine teeder. • Hee duties required that she pick up 
stacks ot cartons out ot a basket, place them on a table and 
teed them into a machine. Claimant 1s unsure of the weight of a 
stack of cartons. Bending over and lifting were required to 
complete this task. 

Claimant test1t1ed as follows concerning the occurrence on 
January 16, 1980: 

A. I was teeding the window machine, and I reached 
1n the back of the basket JUSt to pick up that last 
big stack. And I thought I'd pick 1t up and put lt 
1n the table and that way the forklift driver could 
take the baoket out and put me 1n a ne w one before 
we go to break so he'd be kind of caught up. You 
know, he'd have to keep kind of caught up before 
they come back. so I did that, and I thought I 
pulled something in my chest. 

Q. At what point did you think you pulled something 
in you ts1cl chest? 

A When 1 went to throw it up on the table -- when 
I come up out ot the basket to throw 1t up on the 
table. 

o Throw what up on the table? 

A. The carton. 

O so you ' re lifting the car tons at t he t ime? 

A Uh-huh. 
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Q. What did you experience? 

A. Pain. 

o. Where? 

A. In my chest and stomach, but I Just thought I 
pulled a muscle, you know. And as I stood there 
tor awhile it stayed with me, but I thought, well, 
it wil l pass. Because I've pulled muscles before. 
But when I wen t into break, I got sick in there; 
and I thought it was -- well, maybe I felt so dizzy 
and funny because it was hot in the canteen room. 
Then I come back out, and I continued to get 
sicker; and then Donna Reimers, my operator, kept 
having to take my place. 

Q. When you say •sick," what do you mean by sick? 

A. Well, I Just felt real woozy, and the pain was 
there yet; and I felt like I could almost start to 
vomit, you know. And then I went back to work, and 
then Donna kept taking -- I had to get Donna to 
keep taking my place. And I worked from then until 
7:30 until it kept getting worse and worse, and 
then I had Donna get Leonard Faber. And I told 
Leonard that I had pulled a muscle, or something. 
I didn't know it I'd pulled a muscle, or what; but 
1 says, "I'm getting so sick now, and I'm getting 
so goofy feeling that• -- "that I feel I should go 
home. I'm getting so sick," and I says, "the pain 
1s so bad right 1n there.• 

Q. When you say "right in there,• you were point
ing to a place on the body. Where were you point
ing? 

A. Like 1n my chest and top part of my stomach. 
And I got Colleen Broughton to call because I was 
so -- felt so bad. I got her to call my nephew, 
and he come and got me at work. And we were going 
home, and I kept getting sicker in the car. We 
were going back up the Bluff, and I told Steven --
1 says, "Instead of taking me home just take me 
here to Jane Lamb Hospital." I says, "Steve, I 
wonder if I'm having a heart attack." You know, 
you get panicky, I think. And then they took 
cardiograms and stuff that night. 

Q. Let's back up a little bit because you went 
through that very fast. 

Who 1s Leonard Faber? 

A. Be's my foreman. 

Q. Be was your foreman that day? 

A. Uh-huh. 

0, You did talk to him? 

A. Uh-huh. 

Q. You told us what you mentioned to him. Old he 
respond to your statement? 

A. Well, he asked me -- he says , "Are you sure 
you're going to be all right?" I says, "I think so.• 
said, yeah, I could go home. I had to get permission 

Q. When you were 1n the bathroom 

A. No; I Just -- I would Just go on like I was 
going to vomit, but nothing would come out. And 
just this bellering; just -- you know, like throwing 
up but nothing come up. 

And he JUSt 
to leave. 

Claimant's condition continued to deteriorate. Conservative 
treatment was undertaken resulting in eventual surgery to repair 
the hiatal hernia. 

Claimant concedes that post-surgery she has never returned 
to work. Claimant's physical activ1t1es have been limited 
post-surgery due 1n part to continuing chest and back pain, 
although some days are better than others. 

Claimant noted: 

Q. Originally, you told us here a while ago that 
you thought when the incident first happened that 
you had a !sic) pulled a muscle. 

A. Yea. Well, you know, you don't know when you 
do something like that. When you're Just standing 
there working, you think it's anything, you know. 

Q. And 
that 
knew lt 

then after your doctor told you I assume, 
we ll, you told us that at surgery time you 
was a hiatal hernia --

A. Uh-huh. 

Q. -- repa1r. 

After that understanding from the doctor that 
it was a hiatal hernia repair, did you have -- did 
you know or did you understand or did you believe 
that that had been inJured at work at that time? 

A. No. 

Q. When was the first time that you learned that 
the incident at work might have caused or aggravated 
your hiatal hernia? 

A. When Dr. Rogers said that he thought that the 
lifting is what was causing --

Claimant does not believe there is any job at International 
Paper which she could perform. 

The balance of the claimant's direct examination has been 
thoroughly reviewed and considered in the final disposition of 
this case. 

On cross-exam1nat1on, claimant admits that her gall bladder 
was removed in the late 1960's. She concedes that 1n the early 
1970's surgery was performed to repair a hiatal hernia. At the 
time of this operation a vagotomy and pyloroplasty were also 
conducted. Prior to these surgeries claimant suffered from 
severe st.'omach pains. The claimant's testimony establishes that 
in 1977 she rece1ved treatment for an ulcer cond1t1on. In 1979 
claimant underwent surgery for a carpal tunnel difficulty. 

Regarding the specific work incident, claimant indicates: 

Q. Approximately how many of those cartons would 
have been in this bundle that you lifted? 

A. I have no idea. 

Q. When you felt this pain in your chest and 
stomach, I gather your initial feeling was that 
this was a muscle pull or tear of some sort? 

A. Yes. 

o. At that point did you go and tell any of your 
foremen that you had pulled a muscle? 

A. No; because, see, I leaned over and brought it 
up, and I just felt that pain like from here right 
straight up And I thought, well, I just pulled; 
and then I went on and worked. And as I worked it 
got worse. 

Q. At the conclusion of your lunch break I gather 
you got sick and felt like vomiting, is that 
correct? 

A. Uh-huh. 

o. At that point did you go and approach any of 
your foremen to report your illness? 

A. I told my machine operator. 

Q. Who was that? 

A. Donna Reimers. 

Q. What did you tell her? 

A. I told her that I was sick, and she kept taking 
my place; and I kept going into the bathroom, and 
she had Charlene Cavanaugh come 1n once and check 
on me. 

Q. Did you tell her you were feeling sick? 

A. Yes. I told her I was feeling really bad, and 
I was having these terrible chest pains; and then 
she went out and told Donna. And I went back out 
and worked, then I went back 1n. Then I went back 
out and worked; and then Donna -- I told her, 
finally, she'd have to go get Leonard Faber. 

Q. Is Mr. Faber kind of the foreman 1n that area? 

A. Yes. 

Q. What did you tell Mr. Faber? 

A. I told him I felt sick and; that I had real bad 
chest pains and pains in my stomach; that I was 
throwing up and I felt like I was kind of woozy in 
my face. And I told him that I had Colleen Broughton 
go and call my nephew to bring me home. 

Q. And he gave you permission to leave? 

A. And he give me permission to leave. 

Q. At any time during that conversation did you 
tell Leonard Faber that you thought you had hurt 
yourself at work? 

A. I didn't know if l'a hurt myself or what I ' d 
done. 

Q. So the answer 1s you didn't tell him that you'd 
hurt yourself at work, is that true? 

A. No. I told him I was sick, and I felt this way 
ever since I lifted those cartons out of the basket. 

Q. But did you tell him that, ma ' am? That's my 
question. Did you tell him your sickness came on 
after you lifted cartons --

A. No, I had --

o. You have to wait, ma'am, until I'm done with my 
question. 

A. I'm sorry. 
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Q. Did you tell Leonard Faber that your sickness 
came on or started after you lifted cartons from 
the basket? 

A. I told him before -- )USt before we went to 
break when I was emptying out the thing. He asked 
me when I got sick. Is that what you mean? 

Q. 01d you tell Hr. Faber at any time that day 
that your sickness came on or started after you had 
lifted cartons from a basket? 

A. I told him -- all I told h1m 1s I got sick. 

Q. In the period of the first couple of months 
after January 16th, 1980, how soon did you know or 
were you told that you had a recurrent -- or a new 
h1atal hernia? 

A. Be took when I went back 1n the hospital the 
second time no. When I was in the hospital the 
first t1me, he took x cays; and he thought that's 
what it was. But then when I worked that night I 
had such terr1f1c chest pains, and stuff, that he 
put me back 1n the hospital. And he had heart 
scans taken, because he thought maybe there was 
something wrong with my heart; but there was 
nothing wrong with my heart that -- 1t was all Just 
the chest pains and the hernia 1n the stomach. 

Q. Did Dr. Rogers tell you at that time 
1s, after he ruled out the heart problem 
thought you had a hernia in your chest? 

A. Yeah. 

that 
that he 

Q. Did you have any d1scuss1on with the doctor 1n 
early 1980, about how or why that hernia would have 
recurred? 

A. No. 

Q. No d1scusson of any sort? 

A. No, I don't -- he )USt said it had to be 
repaired, and I never questioned 1t. 

Q. You never asked why 1t was there or why it had 
come back? 

A. No. 

Q. At that point 1n time , ma'am, the point of your 
surgery or shortly thereafter -- did you feel that 
the events of January 16th, 1980, were related at 
all to your hernia? 

A. What? 

Q. At the time of your surgery or within a month 
or so of the surgery 1n 1980, did you personally 
think or feel that your hernia was related to the 
incident you described on January 16th, 1980? 

A. No, I personally didn't. 
just -- that within six weeks 
be going back to work again. 

I Just figured it was 
I'd be well, and I'd 

Q. So you d1dn't, at that time, think anyth1ng 
about what had caused your hernia? 

A. No. 

Q. did you just accept 1t as something that had 
Just developed? 

A. Yes. 

In 1981 or. Rogers advised claimant not to return to any 
form of work cequir1ng lifting. Later, according to the claimant, 
De. Rogers advised her that he felt lifting caused the recurrent 
hecn1at1on .. 

The record reveals 1t may have been as late as January 1982, 
after consultation with legal counsel, that claimant became 
aware rf a potential compensation claim. 

The balance of the exam1nat1on of this wi tness both on 
cross-examination and redirect has been reviewed and considered 
in the final d1spos1tion of the case. 

Leonard Faber, the finishing foreman for the employer, 
testified on their behalf . He was Hrs. Hudson's foreman in 
January 1980. Hr. Faber testified that prior to January 1980 
claimant would, on numerous occas1ons, become sick to her 
stomach and requested and received permission to go home. On 
the date of the all~ged 1n)ury claimant told Hr. Faber that she 
had stomach pains and had vomited. Hr . Faber insisted that 
claimant never told him she had strained herself lifting at work. 
Add1t1onally, there was no indication that she was 111 because 
of some work activity. Hr . Faber viewed her request to go home 
on January 16, 1980 as Just another 1n a continuing sequence. 

The balance of the examination of this witness, including 
the cross-examination, has been considered in the final disPOsition 
of this case. 

Terry Certson, the supervisor of employee relations at 
International Paper Company, testified on their behalf. He 1s 
charged with the responsibility of overseeing workers' compen
sation and group insurance claims. Re confirmed that the 
employer received no notice of a work injury for claimant in 
January 1980. The employer did receive notice that claimant was 
applying for group benefits in January 1980. Several group 

claim forms were submi tted into evidence and none indicates the 
condition is wor k related. The first notice the employer 
received of a potential claim was when the original notice and 
petition was served 1n this proceeding. The claimant stipulated 
that no notice was given prior to the original notice and 
petition. 

The balance of the direct and cross-examination of this 
witness has been considered 1n the final disposition of th i s 
case. 

Prank B. Roge r s, H.O., test1f1ed in these proceedings by 
deposition. He spec1al1zes 1n the area of general surgery. He 
confirmed that he has treated the claimant for chest pain and a 
h1atal hernia for an extended period of time. He confirmed that 
a hiatal hernia can cause indigestion, peptic symptoms, vomiting 
and reflux of fluid up into the throat. He indicated that there 
can be reflux without a h1atal hernia. There 1s also belching 
and gas discomfort associated with reflux. This physic1an 
confirmed that 1n approximately 1972 he operated on claimant for 
a hiatal hernia problem . Or. Roger's records reveal thdt 
between 1976 and January 1980 he had treated Hrs. Hudson for 
tenderness 1n the abdomen, bronchitis, dumping syndrome, dizziness, 
chest pain, shoulder pain and headaches. 

Dr. Rogers confirmed that he examined Hrs. Hudson on January 
16, 1980. He indicated her compla1nts began while she was at 
work and included vomiting, belching and numbness in her mouth. 
Medication was prescribed and administered. Hrs. Hudson was 
examined on a second occasion on January 18, 1980 with similar 
complaints. Hed1cation was prescribed and claimant was instructed 
to return to work. Claimant's complaints continued so De. 
Rogers hosp1tal1zed her on January 22, 1980 for d1agnost1c 
studies. She was discharged on January 31st, at which time a 
diagnosis of abdominal pains secondary to recurrent hiatal 
hernia with reflux esopha91t1s was made. Conservative treatment 
including the drugs Tagamet, Cav1scon and Levs1n with Phenobarb1tol, 
was prescribed. Claimant was rehospital1zed on February 12th 
for surgical repair of the h1atal hernia. Surgery was performed 
by or. Rogers and 1s described 1n detail 1n his testimony. 

or. Rogers then testified: 

Q. Can you tell me after the first surgical 
repair, doctor, knowing what you know of Hrs. 
Hudson's history, why she would have had a re 
current hernial problem? 

A. hell, I can't give you exact statistics, but I 
would say following this type repair that there's S 
maybe 10 prcent possible recurrent of lt over a 
period of time. They do rehappen; they do recur. 

Q. Are those recurrences related in anyway to the 
type of activity that the person has performed? 

A. Not necessarily. 

Q. Could they be? 

A. sure it could be. 

Q. Now, is there any medical s1gn1f1cance to the 
fact that Hrs. Hudson was not compla1n1ng of these 
problems prior to working that particular day of 
January 16, but after that day -- after that day at 
work she began to have problems and has continued 
to have problems. 

A. Well, you'd have to certainly associate the t wo 
things together with the onset; the time sequence 
of when it came on. Whether it's co1nc1dental or 
whether 1t aggravated a previous cond1t1on, or not, 
I would have no statistics or no evidence that I 
can support that, but it 1s possible. 

He further indicated: 

Q. 

Now, can you tell me what types of -- what 
might cause some of the sutures to -- I guess you 
wouldn't call it loosen -- pull away or -- I don't 
know what a good description would be. 

A. Well, they do Just that. The repeated s wallow
ing, et cetera , going through this opening does 
disrupt some of the sutures there. The tightness 
that you have there improves over time. Initially 
following that surgery they're going to have a 
d1ff1culty s wallowing food, especially solid foods; 
and they usually -- 1n the early days following 
surgery that's due to the edema and the swel ling 
that's around the repair, and as that resolves then 
food can again go through there like it's supposed 
to. So when they get recurrences these sutures do, 
we call 1t disrupt. They let loose. They stay 
tied. They don't untie, they Just pull through the 
tissue because we're sewing muscle to muscle, and 
we don't have all that great solid things like 
suturing a fascia, or something like that. 

o. Hy question, doctor, then, after your description 
would -- would physical act1vit1es make 1t more 
plausible that these sutures would be pulled a way 
from their original source? 

A. Well, you know, when people 11ft or pull or 
strain or do anything they hold their breath, and 
they fix their diaphragm and make it solid; and 
then they 11ft against that. That does put some 
stress on that suture line area. How much I don't 
think has ever been documented, but it does put 
some ktnd of pull on that that's more than usual. 

Q. Now, the day of January 16 -- ~ra. Hudson 
described for Hr. Shepler and myself the duties 
that she was performing at work, and she described 
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be< duties as those of a lifting nature. She was 
lifting some cartons of boxes from a small stand on 
the floor, approximately nine to twelve inches off 
the floor, up to a wa ist high table and that she 
had been performing those duties for about four 
hours when she took a brake [sic). And after 
coming bac< from the brake (sic) she began to 
perform those duties again. When sbe reached down 
to remove the basket and lift something, 1n the act 
of l1ft1ng she felt something sharp 1n her chest, 
and she believed that she had pulled a muscle. 
From that point on in time of day she became more 
sickened and eventually felt hot and nauseated and 
tried to vomit but could not regurgitate anything 
until the point where she actually went to the 
hospital with the pains and problems in her chest. 
I would ask whether or not you have a medical 
opinion, based upon reasonable medical certainty, 
whether or not this type of activi t y could have 
caused the sutures to become loose and to pull away 
from their original position and cause the re
current hiatal hernia in Hrs. Hudson? 

A. Well, you're asking me a question that would be 
very hypothetically possible. You have no proof 
whatsoever to prove that that occurred. As I say, 
in surgery you don't actually see the previous 
sutures you Just see one side of the resuture area 
that you're going to suture. But it may well be at 
that particular point -- and 1t seems a little bit 
more logical to me -- that in that lifting rather 
t han a disruption -- the disruption had already 
recurred, and at that time, then, she pushed a 
little of her stomach through that new opening, 
through that hole, producing that pain, okay? 

Q. Okay. That helps me understand the process a 
little bit better. 

If I can clarify in my mind in terms of what 
probably happened, then, from your opinion the 
hernia had already recurred but in the process of 
lifting and putting pressure on the diaphragm some 
of the stomach would have pushed up and through the 
actual h1atal opening -- I guess that's redundant --

A. Yes. 

Q. -- that you opened? 

A. Yes; that"s exactly what I was inferring. 

Post-surgery claimant remained in pain and received no 
Darked relief from the surgery. Claimant continues under Dr. 
~oger's care. 

Dr. Rogers further test1f1ed: 

Q. Now, doctor, you indicated that it was your, I 
guess that on January 16th when Mrs. Hudson was 
working doing this lifting e xercise she already had 
the hernial hole and that as a result of the 
activity some of the stomach was, due to pressure 
on the diaphragm, pushed up through the hole? 

A. That's correct. 

Q. Which caused her to seek the med i cal attention? 

A. That's correct. 

Q. I guess that would would that be described 
as aggravation, actually, of the hernial condition? 

A. Yes. 

Q. Can you tell us, doctor, now -- and this might 
be an impossible or tremendously difficult question 
to answer -- what would be actually causing the 
chest pains and the reflux problem that she describes? 

A. There 1s no way that you can repair these and 
get a perfect sphincter control -- valvular control; 
and I assume the valvular mechanism in the previous 
repair, the previous hernia repair, and then 
another repair that this valve was not working like 
it should and that this 1s what's causing her 
symptoms. 

On cross-examination, Dr. Rogers testified that he treated 
:laimant for an antral ulcer in 1977. This ulcer appeared in 
the lower portion of claimant's stomach near the small intestine. 
~o cause for this ulcer was ever determined. X-ray examinations 
:onducted in conjunction with this 1977 ulcer problem noted the 
presence of a hiatal hernia. 

Dr. Rogers further reveals: 

Q. Is a hiatus hernia the kind of condition that 
can, in fact, be seen or detected on X cays if you 
give the patient some type of barium, or something? 

A. Well, yes, t hat's how you demonstrate it. If 
they"re large enough, you can see them without it. 

Q. If a hiatus hernia were present and detectable 
by X ray, as suggested by Dr. Holl's report, would 
that mean to laymen such as myself and the Industrial 
Commissionec that a portion of the stomach, at 
least on the X ray, appeared to be protruding 
through the diaphragm? 

A. Well, that's what that 1nd1cates . That's what 
that says, but it does not say how he demonstrated 
it, that's my point. 

Q. In other words, we're talking about t ,t same 
thing? 

A. Yes. 

Q. This is, in fact, the hernia he's talking 
about? He's describing an eruption or a protrusion 
of a portion of the stomach through the diaphragm, 
is that correct? 

A. That's correct. 

Q. Now, you've told us you could not tell from his 
report whether he had produced this under pressure. 
What does that mean? 

A. Well, they put their fingers right underneath 
here where the hiatus hernia is and make i ncreased 
pressure on the abdomen, which, then, 1f something's 
got a place to go it will go up or out through that 
abnormal opening. 

Q. In other words, if the stomach lining were not 
protruding through the diaphragm, the pressure 
might make it go through the opening, i s that 
COrCt!Ct? 

A. That's correct. 

Q. Is the other possibility that the hernia would 
be through the diaphragm and be detected by x ray 
without the pressure being applied? Is that basically 
the two situations that we'd be considering? 

A. Well, what you're saying is true. 
hiatus hernias are shown with pressure 
them. Not every one of them, but most 

Host small 
most of 

of them are. 

Q. What does the descriptive term "sliding" hiatus 
hernia add to the basic description of hiatus 
hernia? 

A. It really doesn't add anything but the description 
that this thing will slide in and out of that 
opening. 

Q. So if a person has the abnormal opening, I 
gather the herniation of the stomach material can 
basically move back and forth between the opening 
in the diaphragm? 

A. The larger openings, yes. 

Q. From the inclusion of the term "sliding • when 
he describes the hernia -- in Dr. Boll's report -
would that at least raise the inference that he may 
have been able to move the hernia back and forth? 

A. That's essentially what he would be describing. 
You'd have to, certainly, get that information from 
him; but I think that would be what he would be 
describing. That's what, at least --

Q. Now, moving back just sli9htly further in time, 
doctor, you indicated to Hr . Pillers thst the first 
time th i s lady had her hernia 
vagotomy. What lS that? 

repair you also did a 

A. Cutting the vagus nerves. 

Q. And that you did a pyloroplasty. Wha t i s that? 

A. That's enlarging the outlet of the stomach. If 
you do a vagotomy without giving an increased 
outlet to the stomach, they have all kinds of 
troubles. 

Q. Those are basically done at the same time that 
you do the hernia repair, is that correct? 

A. If thea acids are high. 

Q. So at least by the point in time of 1980 He s. 
Hudson would have had a hernia repair and the 
associated surgery you mentioned; a removal of her 
gallbladder; a problem with her colon; and then, 
possibly, that antral ulcer that we've visited 
about, is that correct? 

A. As I recall what I've reviewed here in speaking 
with you and speaking wi th He. Pillers, yes. 

Dr. Rogers' testimony reveals that in 1976 claimant had 
complaints of chest wall tightness or a sensation of being 
squeezed. She also had complaints of vomiting and diarrhea. 

He notes further: 

Q. As you think back to 19-- late '76 and early 
1977, would it appear from your no tes that Hrs. 
Hudson had a recurring complaint or problem with 
c hest wall pain and stomach imbalance? 

A. 
was 

o. 
A. 

Yes . She had dumping syndrome, as I told you 

All right. 

-- following that vagotomy/pyloroplasty. 

Q. Is dumping syndrome something, doctor, that 
would last as late as we're talking about here; 
that is, 1977? 

A. Unfortunately, yes. 
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Q. Is it the kind of condition that can improve, 
then recur and then improve, then recur? 

A. Yes. 

In January 1978 the claimant was treated for chest pain. Dr. 
Rogers i ndicated that a hiatal hernia can cause chest pain which 
may radiate to the back. 

Q. All right. Doctor, in the various notes that 
I've asked you to look at just now we see the terms 
appearing of stomach pain or nausea and vomiting or 
chest pain that is radiating into the back. Based 
on your knowledge of the mechanisms of a hiatus 
hernia, could those complaints of chest pain, 
vomiting and nausea be causally related to an 
active hiatus hernia? 

A. They could be, yes; but, again, most of my 
notes are that I felt that this is chest wall pain. 
Only one that I tried -- that was on the 26th when 
I gave her Levsin with Phenobarbital, which was to 
treat peptic stomach. 

Q. In other words, if the stomach lining were not 
protruding through the diaphragm, the pressure 
might make it go through the opening, is that 
correct? 

Q. All right. 
exam1nat1on that 
has two types of 
related pain, is 

A. Yes. 

You told Hr. Pillers on direct 
at the present time Hrs. Hudson 
pain; chest wall pain and stomach
that correct? 

Q. Do you feel at the present time that her chest 
wall pain is related to her hiatus hernia? 

A. (No response.) 

Q. Or can you tell? 

A. Well, let's see, now. Again, I stated she has 
two types of pain; one is chest wall pain, one is 
pain induced from the symptoms from her hiatus 
hernia. The only obJective evidence, meaning what 
can I see, what can I feel to differentiate that is 
tenderness of the chest wall itself or the muscles, 
et cetera, if that's tender to palpation, et cetera. 
Ordinarily -- most of the time; it's not 100 
percent. Host of the time that's produced in the 
chest wall. If it's nontender and somebody has a 
hiatus hernia, then it's the hiatus hernia that's 
causing it. 

Q. So from that standpoint, doctor, if Hrs. Hudson 
has chest wall pain at the present time is it your 
opinion that that is unrelated to her hiatus 
hernia? 

A. Well, at times it is, yes; but when she has 
this chest wall pain and she comes in all bloated 
and gas, et cetera, then that's usually from the 
hiatus hernia. 

Q. Hy basic concern , doctor, is I've seen this 
tee~ •chest pain• -- •chest wall pain• numerous 
instances in the pre-January 1980 notes. Isn't 
there at least the very real medical possibility 
that this lady had an active hiatus hernia prior to 
January 16th, 19807 

A. You're asking if that's possible? Yes, it is. 

Q. Well, the reason I ask if it's possible that it 
was work related. Is it not at least a reasonable 
possibility that this hiatus hernia that you 
treated her for in January of 1980 may have developed 
from some cause other than lifting? 

A. I don't think so, because as I read back 
through my notes here and study that time period 
that you've given me, I wrote chest wall pain. 
That means it arose in the chest wall. Had I 
suspected a hiatus hernia I would have said hiatus 
hernia reflux, dumping syndrome or something 
similar. 

Q. Okay. I appreciate that clarification for your 
earlier notes. Hy question was, can you say with a 
reasonable degree of medical probability that Hrs. 
Hudson's hiatus hernia 1n January of 1980 was 
caused by an accident at work lifting? 

A. Well, I never did say that. I never d1d say 

Q. Or that -- all right. 

A. I said an aggravation of a possible preexisting 
condition. That hiatus hernia may have been there 
The lifting forced it up into a small opening and 
caused the pain 

Q. All right. And we know in Dr Holl's note 
there's at least a very strong medical 1nd1cat1on 
that a hiatus hernia was there as early as 1977, 
correct? 

A. That's correct. 

Q. Now, aside from lifting what are the other 
possible sources that would cause the hiatus hernia 
to pass through the d i aphragm? 

A. It can do it on its own. 

Q. In other words, a spontaneous type -

A. Yes; vomiting, anything -- wretching. 

Q. Did Hrs. Hudson describe to you, doctor, on 
your first visit with her on January 16th, that 
had lifted something at wor k, or did she simply 
describe to you the symptomatology that was the 
indigestion? 

she 

A. Let me get that again. I don't want to say it 
just from what I remember here, but as I remember 
she said -- yes; she said it was all after lifting. 
Do you want me to read 1t to you? 

Q. If I could Just look a t it, doctor. I don't 
have that document among the files that I have. 

A. It's loose. Now, I'm just going to turn it and 
help you so we don't separate -- well, maybe I did 
lock that in. Yes, I did lock that 1n. Okay. 

Q. Okay. For the record, can you indicate to the 
Industrial Commissioner what your history obtained 
at the hospital indicated? 

A. She developed pressure in the sternal region of 
the chest approximately 5:30 p.m., at work accompanied 
by vomiting, frequent belching, numbness, tingling 
around the mouth and face; skin was warm and dry 
when she came. 

Q. Did Hrs. Hudson, to your recollection or from 
that history, describe any specific lifting Accident? 

A. She didn't describe it, no. 

Q. But she did indicate that she got sick at work, 
is that correct? 

A. That's what this says. 

Q. In indicating that lifting could aggravate a 
hernia, is it also possible that a hernia of this 
nature could become symptomatic for reasons other 
than llft1ng? 

A. Yes, that's possible. 

Q. You told me a moment ago they can sometimes 
rupture, if that's a proper term, spontaneously. 
What are other possible causes for the actual 
development of the symptoms if you have a preexisting 
hiatal hernia? 

A. The valvular mechanism quits working properly. 

Q. All right. It was 1n that context that I was 
trying to use the word " rupture• . Hy question is 
simply this: You've told me that a hernia can occur 
from lifting; it can occur spontaneously. Are 
there any other medically recognized causes for the 
actual development of the hernia? 

A. Certainly. You're born wi t h a potential 
weakness, that's what most of them are. 

On redirect examination he indicated: 

Q. Just very briefly, doctor, have any of the 
questions or review of your medical notes during Hr. 
Shepler"s questioning changed your opinion that it 
is significant that Hrs. Hudson did not have the 
symptoms prior to her heavy lifting -- or her 
lifting at work on January 16, 1980, but that the 
onset of the symptoms came directly after that 
feeling of the chest being tight and she thought 
she pulled a muscle? 

A. I think the two are associated, the same as I 
stated initially. 

APPLICABLE LAW 

Claimant has the burden of proving by a preponderance of' 
evidence that she received an inJury on January 16, 1980 whict 
arose out of and 1n the course of her employment. McDowell v 
Town of Clar ksville, 241 N.W.2d 904 ( Iowa 1976); Musselman v. 
Central Telephone co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

The injury must both arise out of and be 1n the course of 
the employment. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 
402, 68 N.W.2d 63 (1955) and cases cited at pp. 405-406 of the 
Iowa Report. See also Sister Har Benedict v. St. 
255 Iowa 847, 124 N.W.2 ( an ~H~a~n~s~e~n.,_v'--'-.-"-=~----
249 Iowa 1147, 91 N.W.2d 555 (1958). 

The words "out of• refer to the cause or source of the 
inJury. Crowe, 246 Iowa 402, 68 N.W.2d 63 . 

The words • 1n the course of• refer to the time and place ar 
circumstances of the inJury. McClure v. Union et al. Counties, 
188 N.W 2d 283 (Iowa 1971); Crowe, 246 Iowa 402, 68 N.W.2d 63. 
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While a personal injury does not include an occupational 
disease under the Workmen's Compensation Act, yet 
an in)ury to the health may be a personal injury. 
,Citations omitted.] Likewise a personal in)ury 
includes a disease resulting from an injury ..•. The 
result of changes in the human body incident to the 
general processes of nature do not amount to a 
personal inJury. This must follow, even though 
such natural change may come about because the lite 
has been devoted to labor and hard work. Such 
result of those natural changes does not constitute 
a personal inJury even though the same brings about 
impairment of health or the total or partial 
incapac•ty of the functions of the human body. 

A personal inJury, contemplated by the workmen's 
Compensation Law, obviously means an injury to the 
body, the impairment of health, or a disease, not 
excludeo by the act, which comes about, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
[Citations omitted.) The inJury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, inJures, interrupts, or 
destroys some function of the body, or otherwise 
damages or inJures a part or all of the body. 

The claimant has the burden of proving by a preponderance of 
evidence that the injury of January 16, 1980 is causally 

lated to the disability on which she now bases her claim, 
-dish v. Fischer, Inc., 257 Iowa 516,133 N.W.2d 867 (1965). 
1dahl v. L, 0. Boggs, 236 Io1,,a 296, 18 N.W.2d 607 (1945). A 
ssibility is insufficient; a probability is necessary. Burt v. 
hn Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
955). The question of causal connection is essentially within 
e domain of expert testimony. Bradshaw v. Iowa Methodist 
spital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
her evidence introduced bearing on the causal connection, 
~• 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
t be couched 1n definite, positive or unequivocal language. 
ndag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
e expert opinion may be accepted or reJected, in whole or in 
rt, by the trier of fact. Id. at 907. Further, the weight to 
given to such an opinion isfor the finder of fact, and that 

y be affected by the completeness of the premise given the 
pert and other surrounding circumstances. Bodish, 257 Iowa 
6, 133 N.W.2d 867. See also Musselman, 261 Iowa 352, 154 N,W.2d 
8. 

Our supreme court has stated many times that a cla,mant may 
cover for a work connected aggravation of a preexisting 
ndition. Almquist, 218 Iowa 724, 254 N.W. JS at 731-32. See 
so Auxier v. Woodward State Hosp. Sch., 266 N.W.2d 139 (Iowa 
78); Gosek v. Carmer and Stiles Co., 158 N.W.2d 731 ;Iowa 
68); Barz v. Oler, 257 Iowa 508, 133 N.W.2d 704 (1965); 
son v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 
963); Yea er v. Firestone Tire, Rubber Co., 253 Iowa 369, 112 N.W.2d 
~ (1961); Zieg er v. Unite States Gypsum Co., 252 Iowa 613, 
; N.W.2d 591 0960). 

The Iowa Supreme Court cites, apparently with approval, the 
J.S. statement that the aggravation should be material 1f it 
to be compensable. Yeager, 253 Iowa 369, 112 N.W.2d 299; 100 C.J.S. 

·kmen's Compensation §555(17)a. 

An employer takes an employee subject to any active or 
mant health impairments, and a work connected injury which 
e than slightly aggravates the condition is considered to be 

>ersonal injury. Ziegler, 252 Iowa 613, 620, 106 N.W.2d 591, 
I cases cited. 

An employee is not entitled to recover for the results of a 
•existing injury or disease but can recover for an aggravation 
•reof which resulted in the disability found to exist. Olson, 
• Iowa 1112, 125 N.W.2d 251 (1963); ¥eager, 253 Iowa 369, 112 N.W.2d 
; Ziegler, 252 Iowa 613, 106 N.W.2d 591 (1960). See also 

~• 257 Iowa 508, 133 N.W.2d 704; Almquist, 218 Iowa 724, 254 N.W. 

A claimant is not entitled to recover for the results of a 
existing inJury or disease, but only for an aggravation 
reof which resulted in the disability found to exist. Olson, 

Iowa 1112, 125 N.W.2d 251. In Ziegler, 252 Iowa 613, 620, 
N.W.2d 591, The Iowa Supreme Court said: 

It 1s, of course, well settled that when an employee 
is hired, the employer takes him subJect to any 
active or dormant health impairments incurred prior 
to his employment. If his condition 1s more than 
slightly aggravated the resultant condition 1s 
considered a personal injury with the Iowa law 

seof Claimant need not prove that an employment accident be the 
1c ••l9~ • and proximate cause of the injury, but only that the inJury 

,t ~ j1rectly trac~able to an employment Incident or activity. 
~~gford v. Keller Excavating and Grating, Inc., 191 N.W.2d 667 
~ ( ,1a 1971). · 

r,t In Becker v. o & E Distributing Co., 247 N.W.2d 727, the 
reme court noted: 

An expert may express his opinion either as to 
the "possibility, probability, or actuality" of 
causation. Winter v. Honeggers' & Co., 215, N.W.2d 
316, 321 (Iowa 1974). 

Evidence indicating a probability or likelihood 
of the causal connection is necessary to generate a 
jury issue. Bradshaw v. Iowa Methodist Hosp,•~1, 
251 Iowa 375, 379-380, 101 N.W.2d 167, 170 (l'lfO). 

However, this "probability• may be inferred by 
combining an expert's "possibility• testimony with 
nonexempt testimony that the described condition of 
which complaint 1s made did not exist before 
occurrence of those facts alleged to the cause 
thereof. (Citing authority.) 

The Iowa Court 1n Gosek v Carmer and Stiles Company, 158 N.W.2d 
731, 737, pointed out: 

In that regard this court has consistently held, 
where an employee is afflicted with some known 
disease or infirmity which is aggravated, accelerated, 
worsened or "lighted up• by an employment connected 
1n1ury so as to result in a disability found to 
exist, the claimant is entitled to compensation 
accordingly. (Citing authority.) 

Section 85.23 of the Code provides: 

Unless the employer or his representative shall 
have actual knowledge of the occurrence of an 
injury received w1th1n ninety days from the date of 
the occurrence of the inJury or unless the employee, 
or someone on his behalf or a dependent or someone 
on his behalf shall give notice thereof to the 
employer within ninety days from the date of the 
occurrence of the injury, no compensation shall be 
allowed. 

ANALYSIS 

It is undisputed that on the date of injury, January 16, 
1980, the claimant was an employee of the respondent International 
Paper Company. 

• 
The issue of notice under section 85 23 must be addressed 

next. In the 1980 case of Robinson v. De artment of Trans ortation, 
296 N.W.2d 809, the Iowa Supreme Court out ine t e app icab e 
test to be applied in notice question cases. They noted. 

[T)he same statement of the discovery rule appears 
in in 3 A. Larson, supra, §7~.41 at 15-65 to 15-66: 
"The time period for notice or claim does not begin 
to run until the claimant, as a reasonable man, 
should recognize the nature, seriousness and 
probable compensable character of his inJury or 
disease.• This statement accurately delineates when 
the employee's duty to give notice arises. The 
reasonableness of the claimant's conduct is to be 
judged in the light of his own education and 
intelligence. He must know enough about the inJury 
or disease to realize it is both serious and 
work-connected, but positive medical 1nformat1on is 
unnecessary 1f he has information from any source 
which puts him on notice of 1ts probable compen
sabil1ty. (Citing authority.) 

It becomes more d1ff1cult to Judge the reasonableness of 
claimant's conduct with respect to notice, when the undersigned 
has never seen the claimant. All of her testimony was submitted 
by deposition. However, based on the record as a whole it 1s 
the opinion of the undersigned that claimant gave the employer 
timely notice 1n that she filed an original notice and petition 
within 90 days of when she recognized the seriousness and 
probable compensable nature of her problem. 

As will be noted later, the discomfort noted on January 16, 
1980 was Just another 1n a cont1nu1ng saga of distressful 
situations. It was not until some substantial period of time, 
when claimant contacted legal counsel and assistance provided 
her, that the time period for notice began to run. 

From an analytical standpoint, the evidence supports a 
determination that on January 16, 1980 Hrs. Hudson was in the 
cours~ of her employment. That is, she was at a location required 
by her employment and by her actions furthering the business 
purpose of International Paper. 

The cutting isoue 1s that of medical causation. The under
signed is of the opinion that the testimony of or. Rogers goes 
no farther than to demonstrate the possibility of a relationship 
between claimant's work and an aggravation of her h1atal hernia. 
It is noted that as Dr. Roger's deposition progressed, claimant's 
counsel may have slightly rephrased the phsyic1an's testimony. 

This is not a situation contemplated in Becker v. o, E 
D1stribut1on Co., because in this case it is clear that Hrs. 
Hudson had been operated on lor a hiatal hernia prior to this 
incident. Additionally, the hernia was re-diagnosed in 1977. 
The record is also clear that she sutfered from the numerous 
side effects of the hernia for an extended period of time pre 
January 1980. 

In an aggravation case the law also requires that the 
aggravation be more than slight. The physician did not address 
the issue of the severity of the aggravation. The facts, as 
contained in the evidence, leads the undersigned to believe the 
aggravation, as such, was not more than slight. 

FINDINGS OF FACT 

That on January 16, 1980 the claimant was an employee of the 
defendant. 

That claimant 1s 41 years old. 

That 1n the late 1960's claimant's gall bladder was removed 

That 1n 1971 claimant was operated on and a hlatal hernia 
was repaired. 

That during this 1971 procedure a vagotomy and pyloroplasty 
were performed. 

That post 1971 claimant suffered from dumping syndrome. 

That during the period 1973 to 1980 the claimant had several 
incidents of stomach and chest problems. 

• 
I 
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That 1n the mid 1970's claimant was diagnosed as having an 
1rr1table colon and an ulcer. 

That 1n 1977 the h1atal hernia was again d1agnosied and was 
on x-ray to be the moving variety. 

That claimant had numerous bouts of nausea, stomach distress 
and vomiting at work and requested and received permission to go 
home. 

That claimant underwent a second hiatal hernia repa,r 1n 
February 1980. 

That claimant has only worked one day since January 16, 19&0. 

That claimant qav~ tim~ly notice of her claim under section 
85.23 by f1l1ng an original notice and petition. 

That Dr. Rogers is of the opinion that the possibility of a 
relationship exists between the work incident and the aggravation 
of claimant's hernia. 

That the actual work act1v1ty claimant alleges aggravated 
her condition was not substantial 1n nature. 

CONCLUSIONS OF LAW 

Claimant failed to sustain her burden of proof and has not 
established a causal relationship between her in)ury and the 
resulting d1sabil1ty. 

ORDER 

THEREFORE, IT IS ORDERED: 

That the claimant shall take nothing further from these 
proceedings. 

That the costs of this action are taxed to the defendant 
pursuant to Industrial Commiss1oner"s Rule 500-4.33. 

Signed and filed this ~day of August, 1983. 

£. J. KELLY 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE TH£ IOWA INDUSTRIAL COMMISSIONER 

ROCKFORD A. HURST, 

Claimant, 

vs. 
Pile No. 686145 

APPEAL 
JOHN DEERE DES HOINES WORKS, 

Employer, 
D E C I S I O N 

Self-Insured, 
Defendant. 

Claimant appeals from a decision on 85.27 benefits in which 
he was denied recovery of benefits for treatment held to be 
unauthorized. The case was submitted on stipulated facts. On 
appeal both parties have filed briefs in support of their 
positions. 

ISSUE 

Claimant-appellant states the sole issue to be whether the 
claimant-appellant is entitled to payment of medical benefits 
under section 85.27, Code of Iowa, even though the benefits were 
unauthorized by the employer but were necessary and the amount 
charged was reasonable. 

REVIEW OF EVIDENCE 

The evidence was stipulated in an agreed statement of the 
case thusly. 

Claimant was employed by Respondent on October 
27, 1981. On that day, claimant was injured when 
the thumb on h1s right hand was caught between a 
ram on a drop hammer and the ram's safety block. 
The thumb was traumatically amputated at the level 
of the middle first phalanx. Dr. Ala Daghestani of 
Des Hoines determined that the thumb could not be 
reattached due to the "tremendous distortion• of 
the anatomical structure of the thumb. The stump 
was debrided and repaired. The emergency treatment 
was performed at Northwest Community Hospital In 
Des Hoines where claimant remained overnight. He 
was discharged on October 28. 

Dr. Oaghestani saw the claimant in his off1ce on 
October 29, October 30, November 2, November 6, 

November 13, and November 30, 1981, and determined 
that the wound showed good progress and was healing 
nicely. Dr. Daghestani's records reflect that the 
claimant complained of pain in the stump on the 
November 6, 13 and 30 visits. On December 14 , 
1981, claimant saw Dr. Daghestani and was advised 
to resume his JOb. Claimant did not see any 
physician between December 14, 1981 and Hay 3, 1982. 

The pa1n did not subside, and the claimant 
consulted with Dr. Daniel J. Callan of Perry on Hay 
3, 1982. Dr. Callan referred claimant to Dr. J. D. 
Bell of Des Hoines, and Dr. Bell examined the 
claimant for the first time on Hay 11, 1982. Or. 
Bell diagnosed the source of the pain as a •neuroma 
encased 1n scar tissue overlying the distal stump 
of the right thumb." According to Dr. Callan, 
there remained approximately 1.5 centimeters of the 
proximal phalanx remaining after the traumatic 
amputation. He was admitted into Des Hoines 
General Hospital on Hay 20, 1982, and on Hay 21, Dr. 
Bell revised and completed the amputation. According 
to the hospital records, Dr. Bell discussed with 
the claimant the possibility of transposition of 
the neuroma and rebuilding of the thumb, but the 
claimant decided to proceed with the amputation. 

Dr. Bell noted during surgery a scar over the 
dorsal distal stump of the right thumb and curvilinear 
incision was carried out over the previous scar 
site. The previous suture was cut out of the area 
of the scar. Dr. Bell further noted that the scar 
was overlying the remnant of the bone and the bone 
•was very superficial." The remaining portion of 
the proximal phalanx was completed and the scar 
tissue removed. The flap tissue was repoaitioned 
so that the scar lay •more dorsally and proximal." 
The doctor noted a •good padding• at the end of the 
procedure. 

The claimant was discharged on Hay 22, the day 
following surgery. The pain in the stump has 
diminished, and claimant is no longer suffering 
from the pain whi ch had existed prior to the 
surgery. 

The employer admitted that the inJury arose out 
of and 1n the course of employment, and paid 
heal1ng period and partial disability benefits as 
well as medical expenses incurred as a result of Dr. 
Daghestan1's treatment of the claimant. Employer 
had, however, refused to pay for any of the expenses 
incurred as the result of the treatment of Dr. Callan 
or Dr. Bell, or arising out of the hospitalization 
and surgery performed by Dr. Bell. The expenses 
thus incurred are in the following amounts: 

Des Hoines General Hospital 
Dr. Daniel Callan 
Dr. J. D. Bell 

$1,420.71 
180.67 
405.00 

The claimant did not obtain authorization from 
the employer for incurrence of the disputed medical 
expenses. Medical treatment was necessary to 
alleviate the pain, and the treatment rendered by 
Dr. Callan and by Dr. Bell, and the surgery performed 
to complete the amputation, were appropriate 
treatment and did alleviate the pain, and the 
expenses incurred were reasonable in amount. 

The employer authorized the claimant to receive 
medical care from Dr. Daghestani, and he did obtain 
care from Dr. Daghestani at the employer's expense 
through December 14, 1981. The employer did not 
and has not withdrawn authorization for claimant to 
obtain care from Dr. Daghestani. The employer did 
not authorize the claimant to receive care from Dr. Bell 
or Dr. Callan, and the claimant did not request 
that he be authorized to receive care from Dr. Callan 
or Dr. Bell. The claimant did not communicate any 
dissatisfaction with Dr. Daghestani to the employer 
e1ther orally or in writing, and the employer did 
not know claimant was dissatisfied with Dr. Daghestani's 
care. The employer did not agree to alternate care 
and was not requested to agree to alternate care. 
The cace provided by Dr. Bell and Dr. Callan was 
not in an emecgency , and the employer could have 
been reached by the claimant to request approval 
before such care was rendered. 

The claimant did not communicate his dissatisfac
tion to Dr. Daghestani. Dr. Daghestani did not 
refer claimant to Ors. Bell or Callan or any other 
doctor, nor did claimant request that Dr. Daghestani 
make such a referral. ors. Bell and D<. Callan did 
not consult with Dr. Daghestani. 

The claimant did not make application to the 
Industrial Commissioner to allow or order altecnate 
care, nor did the Industrial Commissioner allow or 
order alternate care. 

APPLICABLE LAW 

Iowa Code section 85.27 provides in pertinent part: 

For the purposes of this section, the employer 
ls obliged to furnish reasonable services and 
supplies to treat an injured employee, and has the 
right to choose the care. The treatment must be 
offered promptly and be reasonably suited to treat 
the inJury without undue inconvenience to the 
employee. If the employee has reason to be dissatisfied 
with the care offered, he should communicate the 
basis of such dissatisfaction to the employer, in 
writing if requested, following ~bjch the employer 
and the employee may agree to alternate care 
reasonably suited to treat the inJury. If the 
employer and employee cannot agree on such alternate 
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care, the commissioner may, upon application and 
reasonable proofs of the necessity therefor, allow 
and order other care . In an emergency, the employee 
may choose his care at the employer's e xpense, 
provided the employer or his agent cannot be 
reached immediately. 

Onder section 85.27 the employer can choose the medical care 
as long as it is reasonable. The choice does not become unreason
able simply because the employee disagrees with it. An employee 
who is not satisfied with the type of care being provided by an 
employer may apply to the industrial commissioner for an order 
directing alternative care. Barned v. Farmland Foods, Inc., 331 
N.W.2d 98 (Iowa 1983). 

ANALYSIS 

The facts are not in dispute. The claimant sought treatment 
of a nonemergency nature on his own without communicating any 
dissa t isfaction with the employer provided physician. 

As t he deputy set out in her opinion, the opinion of the 
:alifornia Supreme Court in Zeeb v. Workmen's Compensation Appeals 
aoard, 62 California Report 753, 432 F.2d 361 (1976) discusses 
Ffi'ephilosophy behind charging the employer with responsibility 
)f providing medical care. The opinion states at 364: 

It will ordinarily be in the interest of both 
the employer and the employee to secure adequate 
medical treatment so that the employee may recover 
from his injury and return to work as soon as 
possible. Permitting the employer to control the 
medical treatment permits the employer, who has the 
burden, to provide the medical treatment, to 
minimize the danger of unnecessary extravagant 
treatment, and in light of the employer ' s interest 
in speedy recovery, the employer"s control should 
rarely result in a denial of necessary treatment. 

The statute obligates the employer to furnish medical care. 
;1early, in the absence of one of the circumstances suggested by 
.he statute the employer must be given the opportunity to 
>rovide that care. If claimant were dissatisfied with the 
:reatment offered by defendant, there 1s provision for interven
~ion by this agency to resolve a controversy which results. The 
•mployer will not be held accountable for the expenses incurred 
>y claimant at Des Moines General Hospital nor for the bills of 
Jr. Callan or Or. Bell. This was not an emergency. 

The cla1mant ra1ses the const1tutional1ty of Iowa Code 
1ection 85.27. This agency must assume that the statutes which 
t enforces are constitutional. No constitutional issue will be 

1ddressed in this dec1sion. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

That claimant suffered an inJury arising out of and in the 
·ourse of his employment on October 27, 1981. 

That as a result of claimant's injury of October 27, 1981 
·laimant was paid healing period, permanent partial disability 
ind medical expenses. 

That claimant was treated for his injury by Dr. Oaghestani. 

That claimant was released to work on December 14, 1981. 

That on May 3, 1982 claimant consulted with or. Callan who 
eferred him to Dr. Bell who performed surgery. 

That as a result of claimant's see1ng Or. Callan and Dr. Bell 
nd having surgery he has incurred medical expenses. 

That claimant did not seek authorization from defendant to 
ee either Dr. Callan or Dr. Bell. 

That claimant did not communicate dissatisfaction with Or. 
•aghestani to defendant. 

That no emergency existed at the time claimant sougnt 
reatment from Dr. Callan and or. Bell. 

CONCLUSION OF LAW 

THEREPORE, IT IS CONCLUDED: 

That claimant is not entitled under Iowa Code section 85.27 
o reimbursement for expenses incurred in the care provided by 
rs. Callan and Bell and Des Moines General Hospital. 

ORDER 

THEREFORE, IT IS ORDERED: 

That the decision of the deputy is affirmed. 

That claimant take nothing from this proceeding. 

That each party pay any costs incurred in the original 
,oceeding. That claimant appellant pay any costs of this 
ppeal. 

Signed and filed this 30th day of September, 1983. 

ppeoled to District Court; 
ff i rmcd ROBERT C. LANDESS 

INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

ROBERT R. JAENNETTE, 

Claimant, File No. 710934 

R E V I E W -vs. 

VANWYK & SONS, INC., R E O P E N I N G 

D E C I S I O N Employer, 

and 

FIREMAN'S FUND INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

This is a proceeding in review-reopening brought by Robert R. 
Jaennette, the claimant, against his employer, Van Wyk & Sons, 
Inc., to recover additional benefits under the Iowa Workers' 
Compensation Act as a result of an injury he sustained on 
January 7, 1981. 

This case was submitted to the undersigned on a joint 
stipulation and briefs of counsel. The case was considered 
fully submitted on August 25, 1983. 

An examination of the industrial commissioner's file indicate~ 
that a first report of injury was filed August 20, 1982. A · 
memorandum of agreement and form 2A were filed August 20, 1982. 
The record in this case, in addition to briefs and arguments of 
~ounsel and attached documentation, consists of the following 
Joint stipulation of facts entered into by counsel for the 
parties: 

1. That Claimant, Robert Jeannette, sustained an 
injury on January 7, 1981, which arose out of and 
in the course of his employment with Defendant, Van 
Wyk & Sons, Inc. 

2. That in connection with that injury of January 
7, 1981, the claimant was authorized by the Defen-
dants herein to see Dr. Kenneth Van Wyk, a chiropractor, 
whose office is located at 911 Washington, Pella, 
Iowa 50219. 

3. That the Claimant was seen by Dr. Van Wyk on 
the following dates: February 11, 12, 14, 16, 17, 
18, 19, 20, 23, and 25; March 2, 5, 7, 9, 11, and 
13 of 1981. 

4. That the total charges for the services rendered 
by Dr. Van Wyk were $662.00 of which $337.00 have 
already been paid by the Defendants herein. 

5. That Dr. Van Wyk's diagnosis was "acute, severe 
hyperflexion-hyperextension injury to the cervical 
spine with deep superficial muscle spasm, myofascitis 
and radiculitis radiating the tragectory of the 
brachial plexus bilaterally with occipital neuralgia, 
acute thoracic sprain/strain with myfascitis and 
radiculitis. 

6. That Claimant was discharged on March 13, 1981, 
with a full release to return to work. 

ISSUE 

The sole issue to be resolved is the appropriateness of Dr. 
Van Wyk's charge of $662.00 under the terms of section 85.27 of 
the Code. 

EVIDENCE AND ARGUMENTS OF COUNSEL 

Based upon the allegations in defense counsel's brief, the 
aforementioned bill of Dr. Van Wyk was submitted initially to 
Professional Evaluation Services, P.C. A copy of their report 
is attached to defense counsel's brief. That report notes in 
part: 

It was reasonable for the chiropractor to 
examine and treat this case. The filming done of 
the full spine cannot be substantiated as usual and 
customary relative to the treatment of a neck 
injury. Likewise the blood profile, vitamins, and 
lifts. The term of care and number of office 
visits are usual and customary. 

The doctor has the responsibility to send a 
readily readable itemized bill for services. Code 
sheets and numbers do not suffice. 

This organization, then, has indicated that in their opinion 
the appropriate bill for services rendered should be $447.00. 

Also attached to defense counsel's brief is a report from 
the Iowa Chiropractic Society, Peer Review Committee, which also 
had an opportunity to examine Dr. Van Wyk's bill. That organization 
questions the use of •orthopedic lifts• in the treatment of this 
case. The committee also raises a question of why this small 
item would be such a source of contention, as the cost related 
to these devices is minimal. It appears clear that the sacroiliac 
structural support was prescribed for a subsequent low back 
inJury not related to the work injury in question. It is 
unclear as to whether the bills in question contain a charge for 
low back support or for professional services related to providing 
this device. In substance, the committee, in the final analysis, 
indicates that Dr. Van Wyk should be reimbursed for all services 
rendered in this case with the possible exception of the low 
back support. 
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APPLICABLE LM• 

Section 85.27 provides In part, 

The employer, for all injuries compensable under 
this chapter or chapter 85A, shall lurniah reasonable 
surgical, medical, dental, osteopathic, chiropractic, 
podlatrial, physical rehabilitation, nursing, 
ambulance and hospital services and supplies 
theretor and shall allow reasonably necessary 
transportation expenses incurred for such ae,vlces. 
The employer &hall also furnish reasonable and 
necessary crutches, artificial members and appliances 
but shall not be required to !utnlsh more than one 
permanent prosthetic device. 

At,ALYSIS 

Based upon the stipulation of the partic■, SJ37 . 00 of the 
$662.00 bill has been paid, leaving ar Jnpaid balance of $325.00. 
cou~sel for t~c de1c~se has indicated a wllllngnea■ to pay the 
figure recited by the Profeaa1,nal Evaluation Services, P.C., 
which reduces down the total balarcc due Dr. Van ~yk to $225.00. 

After rcv,cwlng the arguments of course!, and afte, revl wing 
the reports In q~eatlon, the undcraigned is left with two 
distirct impressions, the first being that the clailC4nt has, 
ac,ord1ng to the stipulation of the patties, bc~n discharged 
with a full relea e to return to work. From this it appears 
that clalmart has received a good result via the lntcrventio~ of 
Dr. Van Wyl<. 

The second Impression la that the low back support and 
treatment related thereto appear not to be involved from a 
~•usatlon stardpolnt In this work-related injury, There ~as 
also some question 1n the undersigned's mind wit~ respect to the 
prescr lptlor tor orthopedic 11 f ts. However, based upon tho lo"'a 
C~iropraet1c Society o~alysia of this situation and bbstolning 
from a pQ&ltlon of second quesalng tho treatirg physician, It I& 
the opirlon of the ndersl9ned that those orthopedic devices and 
charges relotcd thereto ~ere fair a~d reasonable. 

It Is thP oplnlo~ of the Jnderslgncd t~at the employer
insurance carrier shall not be responsible fct payment of the 
low back support and trcatmo~t ,elated thereto, but shall be 
,esponsible for payment of the balance ot Dr. Von ~yk's bill. 
Counsel is directed tQ make &pPcitic in~uiry ol t~c physician os 
to the coat of the back support and the charge to• treatment 
related t~ercto, and shall deduct same from the total ot $662.00. 

f INOINGS or PACT 

That Or. Van ftyk is the authorized treating physician In 
thls case. 

That he ha1 submitted a bill for $662.0C tor services 
renOereO to the claimant. 

That the detonse has paid $337.00 of that bill, 

That the claimant woe dlacha,gcd on March ll, 1981 with a 
full relnasc to return to work. 

That t~c physician p,cscribe~ low back support and may have 
administered trcatm~~t related tho,et~, which In the opinion of 
the u~dorsigned arc not rcoaonably calculated to treat the 
injury In question. 

That the balance ot Dr. Von wyk's treatments and the charges 
related thereto arc talc and rcaaonabl•, and wore reasonably 
calculated to treat the injury Ir question. 

C.ONCLUSIONS OF 1,1,1, 

Thot the claimant haa suataincO his burden ol proof and has 
established that the cha,ges o! Dr. Van Wyk, except those to, 
the low bock s~pport and trcotment related to low back, arc toir 
and reasonable and reasonably calculated to treat the work
reloted injury in question. 

ORDER 

THEREtORE, 11 IS OkDEklD that the defendants shall poy unto 
clo1mont the amount of Dr. Van Wyk's bill in the amount of six 
hundred sixty-two dollars ($662.00) leas the low back support 
and such trcutmRnt as was roqulrcO to, that low back, post 
ln)ury prohlem. 

Costa ot this action are taxed to dclcndanta pursuant to 
lnduatrlnl Commisalonot'a Rule ~00 4.JJ. 

D~fendants aholl file n final rcpo,t upon pay~ent ol this 
award. 

Signed and tiled this 9lh dny ot s,,ptcmbor, 198J. 

E. J. Kf,LLY 
DEPUTY INDUSTRIAL COHM1 6SIONER 

BEPORE TB£ IOWA INDUSTRIAL COMMISSIONER 

£0 JANSEN, 

Cla !■ant, 

YI. 

JOHN DEERE DUBUQUE WORKS OF 
DEER£, COMPANY, 

Employee, 
Self-Insured, 
Defendant. 

INTROOUCT ION 

File No. 719119 

A R B I T R A T I O N 

DECISION 

This ls a proceeding in arbitration brought by Ed Jansen, 
the claimant, against his employer, John Deere Dubuque Works, a 
self-Insured employer, to recover benefits under the Iowa 
ftOtkerc' Compensation Act as a result of a~ inJury he sustained 
in August 1982. 

This matter came on for hearing before the underslgn~d 
deputy Industrial commissioner at tbe Dubuque Building In 
Dubuque, Iowa on August 29, 198). The record was considered 
fully submitted on that date. 

An examination of the industrial colClllisaioner's file indicates 
that a tirat report of Injury was filed on December 14, 1982. 
There are no other official filings. 

The record in this case consists of the testimony of the 
claimant, Hr.cvln L. Mcclenahan, H.0.1 Michael i. McGee: claimant'• 
e xh ibits l through 3 inclusive1 and defendant's exhibits 4 
through 12 Inclusive. 

ISSUES 

The issues to be resolved in this proceeding include whether 
claimant sustained an injury which both arose out of and in the 
cou,ae of his employaent1 the existence of a causal connection 
between the Injury and the resulting dissbility; and the appl1cabll 
of aectton es.a, The Code. There ,a no 1asue of healing period. 

REVIEW OF THE EVIDENCE 

Thia la a claim Involving an alleged hea<lng loss as contemplltt 
under section as.a, The Code. At the time ot hearing the 
parties stipulated that the applicable rate in the event of an 
award la $319.90. There ls no claim for unpaid medical bills. 

The clal•ant, ~d Jansen, teat1t1ed that he i» l6 yeocs of 
age, married, and the father o f two children. He is presently 
employed as a truck~r. Claimant was laid off from John Deere in 
Februacy 1982. This witness began his employment relationship 
with John Deere in December 1972. 

From the record it appears that Hr . Jansen performed a 
variety ot tasks tor his employer. It app~ars, however, fr oa 
the record tha t his primacy function centered around r unning a 
mill. This mill would grind sur fa ces of mPtal Into a finished 
state. It appears that there was a certain amount of noise 
generated from the mill. Thu claimant indicates that out of the 
work environment he did some commercial fishing and deer hunting 
but ind1catee that these were non-noisy undertakings . H~ also 
has some farm background where he ran machinery which he indlcattl 
produced no noise. Claimant concedes that he did some truck 
driving prior to wor k ing t or the employer. The ma jority of his 
truck delving, ho wever, was done af ter he was laid o ft. 

Claimant admits that one time he was employed by Adams' 
Company as a grinding machine opt>rator. He describes this work 
as "fairly noisy.• He indicates, however, that the John Deere 
factory in which he wos employed la a much noisier environment 
due to it& sue. 

Claimant acknowledges that when he began his employment 
relationship wi th John Deere he was not aware that he had• 
hea,1n9 problem. The hearing deficiency has been acquired over 
a period of time. He has noticed a gradual loss or diminution 
In hi& hearing. 

Once the diftlculty was noted, cla imant was examind by Or. 
HcClenahan, the company phys1c1an. He was subsequently examined 
by James E. Spoden, H.D. , an otolsryngologist, at the request of 
or. HcClenahan. It appears that in late 1981 certain hearing 
teats may hove been conducted by Dr. Mcclenahan. The claimant 
confirms that he became Involved with Or. Spoden before the 
layof t. 

Claimant Indicates that Dr. Spoden advised him to wear ear 
plugs or ear protection. This advice was given In early 1982. 
John Deere compl i~d with this request and provided the claimant 
with ear protection. Claimant concedes that on certain occasion• 
prior to the actual date of In jury in this case he would wear 
ear protec tion on pa1t1cularly noiay jobs. One• Or. Spoden had 
tecommended that the claimant wear protection, he continued to 
do ao until he was laid off. Cla imant indicates that he ha& 
noticed no dltterence in his hearing since the layoff. 

On cross-examination, it was established that the claimant 
ls 38 years of age. Cla1mant Indicated that he worked six year• 
at Adams, Company . He reiterates that he can an internal 
grinder at that facility grinding gear and machine parte. ec 
confirms that he wore no protection at Adam■ , Company and did 
not notice any hearing deficiencies. 

The c laimant received three audiological examinations while 
In the employ of John Deere. One occurred in November 1972, tht 
seconO in 1975 and the third In December 1981. 

The claimant acknowledges that he haa aeen individuals 
taking noise level readings around the John Deere plant. Be la 
not aware that his aroa waa posted with a warning directing 
employees to wear ear protection. 
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The claimant reiterates that his hearing has deteriorated 
over a period of time. The probl em appears worse on the right 
aide. 

Kervin L. HcClenahan, H. D., testified on behalf of the 
defense. He is the medical director at the John Deere Dubuque 
Works plant. Dr. HcClenahan is a 1960 graduate of the University 
of Iowa. He was involved in general practice for a period of 
ten years and has some experience as a psychiatrist. He is a 
board certified family practitioner. Be began his employment 
relationship with John Deere in April 1980. He became medical 
director 1n April 1982. 

This witness confirms that he is charged with the responsibility 
of overseeing the medical records at the employer's place of 
business. He brought with h1m the various audiometric readouts 
for examinations conducted of the claimant. Hany of these tests 
were physically conducted by nurses trained in the use of 
audiometric equipment. These nurses are under the direction and 
control of this physician. This witness ' first contact with the 
claimant was in December 1981. He indicates an audiogram was 
taken in December 1981, the results of which were brought to the 
attention of Dr. HcClenahan. Based on these results, claimant 
was brought 1n for an interview and examination. The physician 
notes that the hearing on the right side had gotten worse 
between 1972 and 1981. 

This physician indicates that the claimant did not give h1m 
indication of any extremely noisy area which might cause this 
loss. The physician was at loss to explain why there was a 
hearing loss on the right side. Dr. HcClenahan concedes that he 
~1d not have the expertise or experience to delve further in 
this problem so he referred the claimant to Dr. Spoden. Dr. 
Spoden's initial report is marked claimant's exhibit 3. This 
report is dated December 10, 1981. On that date Dr. Spoden 
reports that claimant's hearing loss was moderate. He recommended 
that claimant be given sound prolection and that follow-up 
audiograms must be performed. It appears from this record that 
Dr. Spoden's recommendations were followed. Audiograms were 
continued but ceased at the time of layoff. The last audiogram 
was given in Karch 1983. 

This witness testified at length concerning the various 
audiograms and interpretations thereof. In summation, this 
physician is of the opinion that claimant has a 0\ hearing loss. 
Be disagrees with Dr. Spoden's finding of 1\ hearing loss, which 
1n actuality 1s a f1nd1ng of 0.655\ , which Dr. Spoden rounded to u. 

On cross-examination, this witness concedes that he is not a 
board certified otolaryngologist. He also concedes that he does 
not have the training or expertise that Dr. Spoden has in this 
area. 

The balance of this witness' testimony has been reviewed and 
considered in the final dispos1t1on of this case. 

Michael McGee, age 29, test1f1ed on behalf of the employer 
in this case. He is employed by the John Deere Dubuque Works as 
an industrial hygienist. He is a graduate of the University of 
Iowa and has a masters degree in occupational health and industrial 
hygiene. One of bis functions at the plant is to evaluate 
occupational healthrisks, which includes measurement, noise, 
and various points in the factory. 

This witness indicates that the noise survey is an ongoing 
activity at the John Deere Dubuque Works. Various mechanical 
devices are used to take readings in the plant. This witness 
1nd1cates that the entire plant has been tested at various times 
for noise levels, all of which tests have been done under this 
witness' direction. Exhibit 4 is a listing of the various jobs 
that claimant performed and the days upon which the work was 
performed. This witness then put the information seen on 
e xhibit 4 and examined the various noise readings for the Job 
classification 1n question. Employer's exhibit 11 is a graphic 
reproduction of the noise level the claimant experienced in the 
location and during the time set out on employer's exhibit 4. 
There are three areas where the noise exposure was greater than 
90 dBA and those exposures are illustrated on employer's exhibit 
11. The time that claimant spent in that environment is also 
set out on the e xhibit. The balance of the areas 1n which 
claimant worked '-ere subject to a noise level of 90 dBA or less. 

On cross-examination, this witness concedes that many of bis 
readings are averages. He concedes that the measurements in 
question are valid for the times that the areas were tested. 

The balance of this witness' testimony has been reviewed and 
considered 1n the final d1spos1tion of this case. 

James E. Spoden, H.D., reports in a 
1983, marked cla1mant's exhibit 1, that 
claimant has a hearing loss of 0.655\. 
rounds this to al\ figure. 

APPLICABLE LA\ol 
Section 858.4(1) provides: 

letter dated June 21, 
in his opinion the 
The physician then 

"Occu at1onal beac1n loss• means a permanent 
sensor1neura oss o earing in one or both ~acs 
1n excess of t wenty-t1ve decibels if measured from 
international standards organization or Amer1can 
national standards 1nst1tute zero reference level, 
which arises out of and 1n the course of employment 
caused by prolonged exposure to excessive noise 
levels. 

Section 858.5 prov,~es a def1nition of "excessive noise 
level.• 

The cla1mant bas the burden of proving by a preponderance of 
the evidence that the 1nJury of August 1982 1s causally related 
to the dtsdb1l1ty o~ ~bicb he now bases his claim. Bodisb v. 
Fischer, Inc., 257 Iowa 516, 133 N.i..ld 867 (1965). Lindahl v. 
f·..-2· Btl7s, 236 Iowo 296, 18 N.W.2d 607 (1945). A poss161l1ty 
1s insu 1cicnt1 a probability is necessary. Burt v. John 
De~,e ~aterloo Tractor ~o,~s, 247 Iowa 691, 73 N.W.2d 732 (1955). 
Tliequest1on ofc:i'usal connection ls essent1 lly w1th1n the 
domain of expert testimony. Bradshaw v. low~ ~etbodiat Hospital, 
:s1 Io~a J75, 101 ~.W.2d 167 (1960). 

ANALYSIS 

Under the terms of the aforementioned section 858.4, an 
applicable case law, the claimant has the burden of establishing 
by a preponderance of the evidence a permanent sensorineural 
loss of hearing which arises out of and in the course of employ
ment caused by prolonged exposure to excessive noise levels. 

According to section 858.5, the minimum exposure which is 
considered excessive noise level is 90 dBA over an eight hour 
per 10d. 

It appears from the testimony of the employer's witnesses 
that noise level exposure readings are taken on a continuous 
basis in the plant. Employer's exhibit 4 is a recapitulation of 
the jobs that claimant performed and the dates performed in the 
plant in question. Employer's exhibit 11 1s a graphic illus
tration of the sound levels claimant was exposed to in the 
various jobs on employer's exhibit 4. The undersigned's review 
of exhibit 11 indicates that claimant was exposed to a noise 
level of greater than 90 dBA on the following occasions: 20 
days during the period November 11, 1972 to January 14, 1973; 
two days from August 19, 1975 to Augus t 21, 1975; and eight days 
from September 26, 1975 to October 5, 1975. There is one 21 day 
period from Hay 3, 1976 to June l, 1976 where the claimant was 
e xposed to precisely 90 dBA. According to employer's e xhibit 
11, at all other times when readings are available, which covers 
the majority of the periods the claimant was working, he was 
exposed to noise levels less than 90 dBA. The undersigned is 
aware of the fact that the r e are t wo periods of time totaling 61 
days wherein there ace no exposure readings available. This 
information has been taken into consideration in the final 
disposition of this case. 

According to the testimony, the claimant was employed by the 
employer herein from December 11, 1972 until Februar y 14 , 1982 
when he was laid off. According to the evidence, i t is true 
that claimant, during a portion of those years of servict, was 
exposed to "excessive noise levels" as defined under section 858.5. 
However, section 858. 4 indicates that the e xposure to e xcessive 
noise levels must be pr olonged. Section 858. 4 also provides 
that a causal relationship must be established between the 
prolonged exposure and the occupational hearing loss. 

After taking into consideration all of the evidence in this 
record, the undersigned is of the opinion that claimant has not 
demonstrated that during the period December 11, 1972 through 
February 14 , 1982 he was exposed to "prolonged" exposure to 
excessive noise levels. It is also the undersigned's opinion 
that the claimant has not demonstrated through medical testimony 
that his present hearing deficiency is in any way causally 
related to •prolonged " exposure to e xcessive no i se levels. As a 
consequence, no a ward will be made in this case. 

FINDINGS OF FACT 

That in August 1982 the claimant was an employee of John 
Deere Dubuque Works. 

That the claimant bad been employed by John Deere Dubuque 
Works for the period December 11, 1972 through February 14, 1982. 

That during the period of employment the cla imant was 
exposed to noise levels greater than or equal to 90 dBA on the 
following occasions: 20 days during December 11 , 1972 through 
January 14, 1973; t wo days during August 19, 1975 through August 
21, 1975; eight days during September 26, 1975 to October 5, 
1975; and 21 days during Hay 3 , 1976 to June 1, 1976. 

That at all other times during claimant's employment be was 
exposed to noise levels less than 90 dBA. 

That the claimant's e xposure to excess i ve noise levels was 
not prolonged under the teems of section 8S8. 4 . 

CONCLUSIONS OF LAW 

That claimant has failed to sustain his burden of proof and 
has not established a causal relationship between the exposure 
to excessive noise levels and his occupational hearing loss. 

That claimant has failed his burden of proof and has not 
established that he was experiencing "prolonged" e xposure to 
excessive noise level. 

ORDER 

THEREFORE, IT IS ORDERED that the claimant shall take 
nothing further from these proceedings. 

The costs of this ~ction are taxed to the defendant pursuant 
to Industrial Commist1oner Rule 500-4.33. 

Signed and filed this __ day of October, 1983. 

E. J. KELLY 
DEPUTY INDUSTRIAL COMMISSIONER 

r. 

' , 
• 
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BEFORE THE IOWA I NDUSTRIAL COMM ISSIONER 

CARL JOHNSON, Administrator, 
CARL JOHNSON, and AVIS I. 
JOHNSON, 

Claimant, 

vs. 

BROWN CONSTRUCTION COMPANY, 
and MELVIN BROWN, 

and 

GRINNELL MUTUAL REINSURANCE 
COMPANY, 

Insurance carrier, 
Defendants. 

Plle No. 603725 

A P P E A L 

0 E C I S I O N 

By order of the industrial commissioner filed December 15, 
1983 the undersigned deputy industrial commissioner has been 
appointed under the provisions of S86.3, Code of Iowa, to issue 
the final agency decision on appeal 1n this matter. Defendants 
appeal and claimant cross- appeals from a review-reopening 
decision. 

The record consists of the transcript; claimant's exhibit l; 
and defendants' e xhibits A through J, inclusive, all of which 
evidence was considered 1n reaching th1s final agency decision. 

The outcome of this appeal decision will be the same as that 
reached by the review-reopening decision. 

ISSUES 

The review-reopening decision found that the parents of the 
decedent, Dan Eugene Johnson, age 18, were partially dependent 
upon his earnings to the extent of 50 percent of the employee's 
income. 

Defendants state the issue on appeal thus: "Whether the 
claimants have established a partial dependency upon the decedent 
Dan Johnson, in the amount of fifty percent (50\) of his earn-
ings.• 

Claimants state the issues thus: "A. Question of Claimants' 
dependency on the decedent. B. Constitutionality of Worker's 
(sic) compensation Statute." 

STATEMENT OP THE CASE 

The statement of the case in the review-reopening decision 
is adequate and under the circumstances is adopted herein. 

APPLICABLE LAW 

The applicable law recited in the review-reopening decision 
is adequate and is adopted herein. However, certain portions of 
the case of Murphy v. Franklin County, 259 Iowa 703, 145 N.W.2d 
465 (1966) should be emphasized. That case involved the death 
of an unemancip,ted minor and set out the guideline for pro~ing 
dependency of the parents of a minor. It holds that a showing 
of actual dependency does not require evidence that, without the 
employee's cor.tr1butions, the parent would have lacked the 
necessaries of life. At p. 707, the court says "The test 1s . 
whether hls contributions were relied on by cla1mant to maintain 
claimant ' s accustomed mode of l1v1ng.• The court further states 
that contributions for decedent's own necessities may nevertheless 
show the parents' dependency 1n that the parents were relieved 
of those items of expense and that services by a decedent would 
also 1nd1cate a contribution. 

ANALYSIS 

First, claimants argue that the hearing deputy's findings of 
fact h3ve the force of jury verdict; however, this appeal 
decision 1s de novo, and the entire record has been reviewed. 

Basically, the record shows that the decedent provided for 
his own personal needs with the money he earned from the employer 
and that he provided some items for the family with the money 
earned from the employer. He also did household chores and at 
one time assisted his father in the installation of a bathroom 
in the family home. Finally, he assisted h1s father in the 
latter's part-time work as a water superintendent. 

The hearing deputy rightly excluded the household chores as 
a part of the decedent's contributions to the family. Also, 
defendants argue that the decedent's helping of the father in 
the installation of a bathroom should be excluded from consideration 
because it goes beyond being "1n accordance with the facts as of 
the date of the injury.• Section 85.44, Code of Iowa. It is 
true, of course, that the construction of the bathroom took 
place about one year prior to the employee's death; nevertheless, 
it shows the nature of the continuing operation of the Johnson 
household. 

Comparing this case to the Murphy case the main differences 
here are that the decedent was an emancipated minor and the 
Johnsons were better off than the ~urphys. (1) The fact that 
decedent had turned 18 a few months prior to the injury which 
caused his death did not alter the status quo of the operation 
of the Johnson household. Indeed, that status quo was to have 
lasted until the fall of that year when decedent was to further 
his schooling. (2) Also, the fact that the Johnsons were less 
than needy does not lessen the fact that decedent contributed to 
their standard of ltving and that those contributions obviously 
had some impact. 

Considering the entire record 1n the light of the Murphy 
case, it does appear that the Johnsons were somewhat dependent 
upon the deceased employee. His earnings were not great, but 

they were used to an extent to help his parents. Defendants do 
not complain of the holding that 50 percent of the decedent's 
income went toward that contribution, and the undersigned 
believes that f igure to be correct. 

Finally, with respect to the issue of const1tutional1ty 
raised by claimants , this agency is not impowered to rule on 
such issue and, again, no such ruling will be made. 

The findings of fact, conclusions of law and order 1n the 
review-reopening decision will be adopted herein, e xcept that a 
change has been made 1n the order to pay interest. 

FINDINGS OF FACT 

That Carl and Avis Johnson are the parents of Dan Johnson, 
decedent. 

Tha t Dan Johnson was an employee of Brown Construct ion 
Company and that h i s death arose out of and in the course of h i s 
employment with them. 

That Dan Johnson, dur i ng his life, provided through his own 
earnings many personal items which h i s parents, Carl and Avis 
Johnson, would otherwise have to provide him. 

That Dan Johnson, during his l ife, provided certain services 
to Carl and Avis Johnson, either at home or 1n conJunction with 
Carl ' s employment as water superintendent for Coulter, I owa, al, 
of wh i ch woul d have necessitated the parents spending money to 
duplicate. 

That Carl and Avis Johnson were partially dependent upon the 
deceden t , Dan Johnson. 

That C3rl and Avis Johnson were p3rtially dependent upon the 
decedent, Dan Johnson, to the extent of fifty percent (50\) of 
h 1s earnings. 

CONCLUSIONS OF LAW 

The cla i mants have sus t ained their burden of proof and have 
establ ished a partial dependency upon the decedent, Dan Johnson. 

That claimants have sustained their burden of proof and have 
established their dependency upon their decedent son in the 
amount of fifty percent (50\) of his earnings. 

THEREFORE , IT IS ORDERED that the employer-insurance carrier 
shall pay unto the claimants, jointly, the amount of t wenty-six 
and 50/100 dollars ($26.50) per week during thei r lifetime. 

That the employer-insurance carrier shall pay unto claimants 
one thousand dollars ($1,000.00) for burial expenses. 

That the employer-insurance carrier shall pay unco cldimants 
the sum of twenty-five dollars ($25.00) 1n medical expenses. 

That the employer/insurance carrier is given credit for any 
benef1ts benefits previously pa1~. 

That the costs of this action are taxed to the employer
insurance carrier pursuant to the Industrial Com.~1ssioner Rule 
500-4.33. 

That interest shall accrue from eleven (lll days after the 
1n1ury on July 11, 1979 pursuant to section 85.30. 

That the employer- i nsurance carrier shall file a final 
report upon payment of this award. 

Signed and filed at Des Hoines, Iowa this~ day of April, 
1984. 

Appealed to District Court; 
Reversed BARRY MORANVILLE 

DEPUTY INDUSTRIAL COHMISSIO~ER 

.... 

s:m. 

l. 
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BEPORE THE IOnA INDUSTRIAL COMMISSIONER 

SBELBY JOBNSON, JR., 

Claimant, 

vs. 

DEPARTMENT OF PUBLIC DEFENSE, 

Employer, 

File No. S41867 

A P P E A L 

D £ C I S I O N 
and 

STATE 01' IOWA, 

Insurance Carrier, 
Defendants. 

STATEMENT OF TBE CASE 

Defendants appeal from a proposed review-reopening decision 
wherein claimant was awarded permanent total disability benefits 
based upon the terms of section 8S.34(3), The Code. The record 
on appeal consists of the transcript of the proceeding which 
contains the testimony of claimant, claimant's exhibits 1 
through 25, and defendants' exhibit A. 

ISSUES 

Defendants state the issues as: 

1. The deputy industrial com.~issioner erred in 
finding that claimant was totally and permanently 
disabled, where as here the record shows that the 
claimant could do some light sedentary work which 
would be compatible with the claimant's physical 
limitations, work experience and education. 

2. The deputy industrial commissioner erred in 
disregarding material testimony of Doctor Boulden, 
who, in essence, testified that claimant should 
avoid any work involving being on his feet for long 
periods of time because of a deteriorating hip 
problem which was not work rel3ted. 

REVIEW OF THE EVIDENCE 

The parties stipulate that the applicable rate of compensation 
1s $131. 48 per week. (Transcript, page 3) The parties further 
igree that specific medical bills at issue are reasonable. (Tr., 
~. 3) 

Claimant is married, has four children, and was 59 years old 
it the time of the hearing. (Tr., p. 7) Re has a GED and 
1pprox1mately eight years of formal schooling. (Tr., pp. 16, 
30) Claimant's previous work experience includes three years in 
the navy. Be has worked in farming, truck driving and construct ion. 
:laimant also worked in line assembly and as a painter. (Tr., 
>p. 16- 34 ) Claimant has been an attendant at Woodward State 
iospital and a gardener for Iowa State University. (Tr., pp. 23-
?6) Host of claimant's work duties prior to his employment Nith 
jefendant involved prolonged standing, climbing and lifting 
1eavy weights. (Tr., pp. 26-3S) In January of 1979 claimant 
>egan working at Camp Dodge for the Department of Public Defense. 
Tr., pp. 7, 36) Bis duties as a Grade I painter involved 

>ainting with a spray gun, roller, and brushes. Be also replaced 
Jlass, sanded, and hung wallpaper. (Claimant's Exhibit 25) 
:laimant climbed ladders, unloaded trucks, and carried five 
1allon paint cans. (Tr., pp. 37-38) On March 20, 1979 claimant 
>issed a step coming down a ladder and twisted his back. (Tr., 
>p . 7-9) Be continued working and finished out the work week. 
Tr., pp. 8-9) The following week he sought medical treatment 

:rom Rodney Carlson, M.o., for numbness in his left leg and 
lifficulty walking. (Tr., p. 9; Cl. Ex. 14) or. Carlson placed 
:laimant in traction at Iowa Lutheran Hospital with a diagnosis 
>f "acute lumbosacral pain with radiculitis into the left leg, 
>ossible herniated disc.• (Cl. Ex. 14) Following discharge 
'rom the hospital in April, claimant continued to have pain 
1ymptoms, and on June 29, 1979 underwent a laminectomy at L4-S 
eft. (Cl. Ex. 1) William Boulden, H.D., orthopaedic surgeon, 
reated claimant during the post-surgery period. or. Boulden 

,es tified that claimant continued to experience lower back pain 
.hrough the fall of 1979 and appeared to reach maximum recovery 
'com his surgery in January of 1980. (Defendants ' Ex. A, p. 6) 
,t that time, Dr. Boulden determined a permanent partial disability 
>f 10 percent of the back as a result of the lumbar laminectomy 
Cl. ex. 8) In Pebruary claimant began developing increased low 

>ack pain and pain in his hips. Be was treated with a low 
requency TENS unit and steroid inJection. In March of 1980 

: laimant was readmitted to the hospital for neuroprobe treatment. 
'ollowing his discharge, he continued to use the TENS unit and 
,howed improvement. (Cl. Ex. 1) or. Boulden restricted claimant 
rom any bending, lifting or stooping activities in Hay of 1980 

ind noted in August: 

He does get some improvement with the TENS unit but 
he still has problems with bending, stooping or 
lifting and can sit for very limited periods of 
time. The pain is located over the right sacroiliac 
joint area, diffuse in nature. Re has no left leg 
pain anymore. He has no left leg sciatica type 
symptoms and negative straight leg raising. The 
right straight leg raising causes some pain in the 
right SI Joint area. There is no radiating pain. 

Impression: Chronic sacroiliac joint irritation. 
(Cl. ex. l) 

r. _Boulden continued to treat claimant on a three month follow-up 
>asis. In Hay of 1981 claimant was still experiencing pain. 
he doctor noted: "Follow-up of laminectomy with right sacroiliac 

• oint irritation and degenerative arthritis of the left hip. 
he patient now has retired. Re has occa$ional spells of real 

,evere back pain and just TENS unit and bed rest seems to 
elieve it in a matter of two to three days.• (Cl. Ex. l) 

In August of 1982, claimant was evaluated by Hartin Rosenfeld, 
o.o., orthopaedic surgeon. 

Because of the physical demands placed on the 
gentleman in the type of occupation he was doing 
prior to the trauma, I doubt he would be able to 
return to the same occupation, especially having to 
climb ladders and work above head level. Re has 
restrictions o~ l~mited bending, stooping, squatting 
and a weight lifting limitation of approximately 15 
pounds. It is my opinion he has sustained a 
permanent partial impairment to the body as a whole 
in the amount of twenty-five (2S) percent as the 
result of the trauma. This impairment is markedly 
i~creased with consideration of the hip joint 
disease that was present prior to his trauma. 1 
~ould feel a total impairment considering the hip 
1n the range of 50 to 60 percent to the body as a 
whole. (Cl. Ex. 4) 

. ~n November 1982, Dr. Boulden determined a permanent partial 
impairment of 20 percent of the body as a whole based on the 
reptured disc.and ensuing degenerative disc disease. (Cl. Ex. 2) 
Dr. Boulden did not view claimant as a likely candidate for 
surgical correction due to his age and the nature of the disc 
problem. (Def. Ex. A, pp. 9-11) He attributed the arthritic 
condition to the ruptured disc and subsequent surgery. or. Boulden 
noted the presence of a mild form of arthritis in claimant's 
left hip which he predicted would worsen in the future and would 
be subJect to aggravation by prolonged standing or climbing. or. 
Boulden did not believe the hip condition was related to claimant's 
present proble~. (Def. Ex. A, pp. 8-9) With regard to claimant's 
physical activity, Or. Boulden recommended restrictions from 
repetitive bending and lifting, with no prolonged standing or 
sitting. 

Be could sit for a while, he could stand for a 
while; but he'd have to be in a position where he 
could change his back position at will. 

Q. What about climbing ladders with his back; 
would you recommend against that on a regular basis? 

A. Yes. 

Q. Assuming, Doctor, that Shelby's profession 
prior to his back injury was a painter where he 
would have to use a spray gun at times and have to 
climb up and down ladders, would you recommend that 
he find some other type of work, given his back 
injury? 

A. Yes, I would. 
(Def. Ex. A., pp. 15-16) 

Claimant's medical history includes two injuries to fingers 
and a hernia. In 1944 while claimant was in the navy, he fell 
down two flights of steps and later received chiropractic 
treatment. (Tr., pp. 13-15) Claimant stated he had not seen a 
chiropractor for seven or eight years prior to his March 20, 
1979 injury. (Tr., p. 14) Claimant testified he has not worked 
since the date of injury. The state has not offered him a new 
position and he has not sought other employment. (Tr., pp. 39-40) 
Be has pain in his back and legs and takes Synalgos, Ascriptin 
and Dolophine on a daily basis. He wears a TENS unit for pain 
relief and, when the numbness wears off, relies on pills, heat 
and bedrest. (Tr., pp. 10-11) Claimant stated that his sleep 
at night was often interrupted by pain. (Tr., p. 42) He does 
some woodworking and gardening and can drive for short distances. 
(Tr., p. 43) Most of his physical activity is limited to 20-30 
minutes duration. (Tr., p. 44 ) 

APPLICABLE LI\W 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of March 20, 1979 is causally 
related to the disability on which he now bases his claim. 
B~dish v. Fischer, In~~• 257 Iowa 516, 133 N.W.2d 867 (1965). 
k!!!,g__~hl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is Insuffrcient; a probability is necessary. 
Burt v. John Deere liaterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 \1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 37S, 101 N.W.2d 167 (1960). 

Since the claimant has a disability to the body as a whole, 
he 1s entitled to have his disability evaluated industrially and 
not merely functionally. 

l'unctional disab1l1ty is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
inJured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 12S N.W.2d 
251, 257 (1963). 

ANALYSIS 

Defendants contend on appeal that claimant is not totally 
and permanently disabled because he would be able to do sedentary 
work. It is suggested claimant could work as a watchman 
parking lot attendant or in small appliance repair. ' 

The record contains sufficient evidence that claimant is 
unable to engage in any but the mildest of activities and must 
change the position of his back frequently, alternating between 
standing, sitting and laying down. When claimant exceeds his 
physical limitations, he is subject to periods of pain wh ich he 
treats with medication, heat application and bedrest. Most of 
his activities, such as gardening, he limits to 20 minutes 
duration. Claimant, whom the deputy found credible, appears to 
have been a steady worker all of his life, engaging in a variety 
of general labor tasks which demanded mobility and lifting 
strength. His testimony reflects the frustration of no longer 
being able to lead an active life. !!is age and formal education, 
completed at eighth grade level some forty years ago, make 
successful vocational rehabilitation unlikely, and his physical 

I 
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restrictions weigh heavily against competing in the job market 
for even the minimum wage, sedentary employment that defendants 
suggest as possibilities. Pew employers are interested in 
hiring a worker who has difficulty getting to his feet and must 
take frequent breaks from any standing or sitting duties to rest 
and possibly lay down. The fact that defendant employer has not 
attempted to offer claimant new work duties within his capabilities 
speaks strongly to the present unemployabil1ty o f claimant. 

With regard to defendants ' second issue, the deputy was 
correct ,n f1nding that claimant's physical restrictions whic h 
!stablish a _total and permanent disability are based on the 
1n1ury to his back. Before the March 20, 1979 injury, claimant 
was able to perform t he lifting, reaching and climbing duties 
necessary to his work as a painter. Pollowing the inJury and 
subsequent surgery, Or. Boulden noted c laimant's difficulties 
with bending, stooping and lifting. Although claimant did have 
a preexist,~g arthritic condition in his hip, there is no 
indicat1~n 1n the record that this condition in any way hampered 
claimants )Ob performance prior to the injury. or. Boulden 
classifies the hip condition as mild and bases his determination 
of impairment and physical restrictions solely on the ruptured 
disc, laminectomy and the attend1ng disc degenerative disease. 

PIHOINGS OP PACT 

l. Claimant was 59 years old at the time of the hearing and 
has a GED. 

2. Claimant is married and has four children. 

3. Cla,mant's previous work experience has been ,n the 
general labor field. 

4 . On March 20, 1979 claimant was employed by defendant as 
a painter at Camp Dodge. 

S. Claimant stepped from a ladder and twisted his back. 

6. Claimant was treated with traction and had a subsequent 
laminectomy in June 1979. 

7. Claimant had a previous back injury in 1944 from whcih 
he had recovered. 

8. Claimant's treating physician determined a 20 percent 
impairment of the body as a whole in November 1982. 

9. Claimant is restricted from bending and lifting. 

10. Claimant can stand and sit for limited periods of time 
without changing his back position. 

11. Claimant experiences recurring pain and treats it with 
medicat1on, heat and bedrest. 

12, Claimant wears a TENS unit to relieve pain. 

13. Claimant is unable to perform the climbing and lifting 
tasks necessary to his work as a painter. 

14. Claimant has few skills from his prior work experience 
that will transfer to sedentary employment. 

15. Defendant employer has not offered claimant new employnent. 

16. Claimant has a mild arthritic condit1on of the hip which 
is unrelated to claimant's present disability. 

17. Claimant has a permanent, total disability. 

18. The applicable rate of compensation is $131,48 per week. 

~ONCLUSION OF LAW 

Claimant has sustained the burden of proving a per~anent 
total disability as a result of his work related injury of March 
20, 1979. 

WHEREFORE, the deputy's proposed decision filed November 3, 
1983 is affirmed in part and modif,ed as to medical costs 
charged to defendants. The deputy's order contains repetitive 
charges of one hundred forty-one dollars ($141.00) and five 
dollars ($5.00) which ace costs included in the Iowa Lutheran 
Hospital charges of two hundred seventy-five and 95/ 100 dollars 
($275.95). 

ORDER 

rHEREFORE, it is ordered: 

That the employer shall pay c laimant d,sability benefits at 
the stipulated rate of one hundred forty-one and 38/ 100 dollars 
($141.38) for the period of his disability as contemplated in 
sec tion 85.34(3). 

That the employer is given credit for all benefits previously 
paid. 

That the employer shall pay unto claimant the following 
medical bills: 

Iowa Lutheran Hospital 
Laboratory of Clinical Medic ine 

$275.95 
16.20 

That all accrued benefits shall be paid to claimant in a 
lump sum. 

That inter~st shall accrue as of the date of this decisior 
pursuant to section 85.30, The Code. 

That the costs of this action are taxed to the employer 
pursuant to Industrial Commissioner Rule 500-4.33. 

That the employer shall file a final report upon payment of 
this award. 

Signed and filed this 29th day of Hay, 1984. 

ROBERT C. LANDESS 
I NDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

THOMAS C. JOHNSON, 

Claimant, 

vs . 

YOUNKERS DEPARTMENT STORE, 

Employer, 

and 

AETNA LIFE & CASUALTY, 

Insurance Carrier, 
Defendants. 

File No . 684104 

A P P E A L 

0 E C I S I O N 

STATEMENT OF THE CASE 

Claimant appeals from a proposed review-reopening decis,on 
wherein claimant was found to have an industrial disability of 
33 l / 3 percent and was awarded 166 66/100 weeks of permanent 
partial d1sab1lity benefits. 

The record on appeal consists of the hearing transcript 
wh1ch contains the testimony of R1chard HcCluhan, John McGill, 
and claimant; the deposition of claimant taken August 19, 1982; 
cla,mant's exhibits 1 through 4; defendants' exhibits A through 
C; and the briefs and filing of all parties on oppeal. 

ISSUES 

l. Whether claimant is permanently and totally disabled 
under the meaning of section 85.34(3), Code of Iowa. 

2. Whether the proposed decis,on fa1ls to set forth in 
sufficient detail how the elements of 1ndustrial disability, 
along w1th the elements of claimant's actual reduction in 
earn,ngs, were rel,ed upon to arrive at the percentage of 
industrial disability. 

3. Whether the deputy's failure to rule on objections by 
claimant's counsel resulted in an incomplete and incoherent 
record. 

REVIEW OF TBE EVIDENCE 

Claimant had completed the sixth grade ,n school and was S8 
years old at the time of the hearing. He began working at 
Younkers Department Store in September of 1975 as a housekeeper, 
his duties consisting of cleaning floors and carpets, e~ptying 
wastebaskets, and setting up conference rooms. Claimant lists 
his previous work experience as a farm worker, railroad worker, 
trash collec tor, filling stat,on attendant, dishwasher, fry 
cook, laundry worker, and Janitor. (Johnson Deposition, pp. 7·1

1 

Claimant injured his back on June 27, 1979 while setting up 
folding tables in one of the Younkers conference rooms. He was 
seen by the company nurse that same morning, and an appo,ntment. 
was made (or him to visit Donald J. Schissel, H.D., that after"oc> 
Claimant testif1ed that or. Schissel prescr1bed medication and 
told him to go home for the rcma,nder of the day. He returned 
to work on the following day and continued to work throughout 
the following two or three months despite continuing pain in hi 5 

bac k. (Transcr,pt, pp. 60-62) 

Claimant testified that or. Sch,ssel eventually referred hi1 

to Ronald K. Bunten, H.o., who performed surgery on cla1mant's 
back. He recalled that he spent two weeks in the hospital with 
the pain in his lower back gradually subsid,ng, bu~ that it 
returned "like bumblebees stinging me back there• approximately 
six or seven months after the surgery. Claimant testified that 
in add1t1on to the pain returning to his lower back it also 
began to extend ,nto h1s le(t leg for the first t1me. or. euntl 
prescribed med1cat1on for the pa,n and told claimant that he 
wanted to g,ve the back a couple of more months to show improve· 
ment. (Tr., pp. 63-67) 

Claim~nt test1fied that or. Bunten released him to return t• 
light duty work in July of 1980. Cla,mant reported to his 
supervisor at Younkers, but was informed that he, along w1th 1 
several other housekeepers, had been layed off. (Tr., pp. 69·

1 

John HcG1ll, supervisor of the non-sell1ng departments at the 
Younkers where claimant had been employed, test1f1ed that seveD 
to n,ne other houseworkers had been layed off during the six f 
month periods before and after July of 1981. HcG1ll cited stat 
reduct1ons due to the economy and productivity problems as th• 
reason for the layoffs, and denil\4 that cl~imant was layed off 
because of his disabi lity. He testified that cla1mant had b••" 1 
earning the minimum wage, and would have been earning S,20 to$,• 
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,er hour above m1n1mum wage had he not been layed off. 
ilso testified wi th regard to claimant be1ng placed on 
>robat1onary period during June of 1979 foe falsifying 
·uds. (Tr., pp. 43-53) 

McGill 
a 30 day 
time 

Richard HcCluhan, who operates a vocational rehabilitation 
>lacement firm, met with claimant on a number of occasions at 
he request of defendant insurance carrier. HcCluhan had_access 
o claimant's medical records which were supplied by the ,nsurance 
·aerier and De. Bunten, but did not speak directly with any 
~hys1c1ans. It was his understanding that claimant was not to 
lo any prolonged stooping, bending, standing, or sitting, and 
,as not to 11ft over ten to fifteen pounds. HcCluhan testified 
hat he cont~cted over 100 potential employees who he believed 

,ay have had work suitable for claimant. He felt that claimant 
,ould be able to work as a custodian, telephone solicitor, or 
•ar l< ing lot attendant. (Tr., pp. 7-13) 

The first pos1t1on which HcCluhan helped claimant find was 
el1ver1ng the morning newspaper. The Job was expected to take 
bout 20 hours per week and pay $60 to $70 per week. Claimant 
el1veced the newspaper for two weeks before quiting because his 
on would not help with the routes and because of the low pay. 
e testified that one of the two checks he received was foe $21. 
. cCluhan explained that at the time claimant was hired, discussion 
as held with one c1rculat1on manager, but problems arose with a 
econd circulation manager as to how much claimant was to earn. 
Tr., pp. lJ-14, 76) 

The only other position HcCluhan was able to help claimant 
btain was with National Handicapped Workers where claimant was 
o sell light bulbs by phone. The sales )Ob paid $4.00 pee hour 
nd was originally to be a 40 hour pee week position, but 
la1mant cut his hours in half because he could not tolerate 
onf1nement 1n one room. It was claimant's understanding that 
e was terminated because he failed to sell enough light bulbs. 
Tr., pp. 15-17) 

Ronald K. Bunten, H.D., saw claimant on January 21, 1980 at 
h1ch time he suspected degenerative disc disease with some 
pondylolisthesis associated and mild to moderate root irritation 
n the left. Claimant was admitted to the hospital on January 
7, 1980 at which time electrical studies showed no evidence of 
ign1ficant nerve root compression, but myelography demonstrated 
1lateral anterior detocmity of the subarachnoid space affecting 
he 4th lumbar intecspace and enlargement of the lateral posterior 
one l1gamentus structures. Claimant returned to the hospital 
n February 13, 1980 at which time a decompressive lam1nectomy 
t L4-S was performed. (Claimant's Ex. l) 

Claimant was last seen by Dr. Bunten on October 23, 1981, at 
h1ch time he reported: 

Examination shows easy transfer and walking. 
Posture seems good. There is moderate stiffness in 
the low back with flex1on/extension which produces 
some discomfort 1n the low back. Straight leg 
raising seems positive at 70 degrees with low back 
pain at that point. S1m1lar straight leg raising 
on the right is more comfortable. There is painless 
h1p and knee motion. Reflexes seem present and 
symmetric. No motor weakness is defined. There 1s 
some mild tenderness over the 4th and 5th lumbar 
sp1nous processes 1n the area of his well healed 
lam1nectomy scar. 

I think he is suited for sedentary work activity, 
but is likely to find difficulty with stooping, 
bending, and lifting activities as might be recorded 
in most manual labor work. I would regard him as 
having a 20, permanent partial impairment of his 
total body function based on the condition of his 
low bacl<. I think he plans to apply for social 
security disability. (Cl. Ex. lJ 

In Harch ot 1982 Dr. Bunten responded to an inquiry from the 
1surance carrier as to whether the 20 percent permanent impairment 
1t1ng includod a percentage for the degenerative disc disease 
'w,1t1ng: "l feel the patient had a 10\ preexisting condition 

his back and 10! 1s due to the 1n1ury of June 27, 1979." (Cl. 
• I J 

Thomas A. Ca,Jstrom, H.D., examined claimant on December 8, 
81 because ot back pain. After tracing claimant's history in 
Decembc, 14, 1981 letter to Aetna Insurance, De. Carlstco" 
Otc: 

On exam1nat1on, he has moderate to moderately 
s~vero paravertcb,al muscle spasms bilaterally, 
with s1gnif1cantly decreased range of motion of his 
back; forward bending to approximately 45°. 
Straight-leg ra1s1ng exam is negative bilaterally 
a~d his sc1at1c notch 1s tender bilaterally. His 
motor and sensory exams are normal, and his deep 
tendon retlexes are no,mal, although the arkle 
Jer,s are some what asymmetrical, tho right being 
greater than the left. 

Although I have not followed Hr. Johnson since 
the begtnn1rg, he appears to be essentially unchanged 
from his 1nit1al postoperative status, with continued 
pain in h1s low back and somewhat also 1n his legs. 
I a~ sure If any improvement were to occur, it 
would have done so by now and t~erefore he should 
be considered maximally healed. I would rate him 
at a 1~, d1sab111ty of the body as a whole: I would 
think he should be able to do light wock, but 
-onder 1f he Is a good candidate for a Job change 
rehabilitation. (Def. Ex. Cl 

APPLICABLE LA\oi 

~hile a claimant is not entitled to compensation for the 
~lts of a preexisting injury or disease, the mere existence 
the t1■e of a subsequent injury 1s not a defense. Rose v. 

,n Deere Otturwa ~orka, 2 ◄ 7 Iowa 900, 908, 76 N W.2d 756, 

(1956). If the claimant had a preexisting condition or d1sab1lity 
that is aggravated, accelerated, worsened_or lighted up so that 
1t results in d1sabil1ty, claimant 1s entitled to recover. 
Nicks v. Davenport Produce Co~, 254 Iowa 130, 115 N.W.2d 812, 
11962). 

As claimant has an impairment to the body as a whole, an 
industrial d1sab1l1ty has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.w. 899, (1935) as follows: "It 1s therefore plain 
that the legislature intended the term 'd1sab1lity' to mean 
'industrial d1sabil1ty' or loss of earning capacity and not a 
mere 'functional disability' to be computed 1n the terms of 
percentages of the total physical and mental ability of a normal 
man." 

Functional disability 1s an element to be considered in 
determ1n1ng industrial d1sab1lity which is the reduction of 
earning capacity, but consideration must also be given to the 
injured ernployee's age, education, qualifications, experience 
and 1nab1lity to engage in employment foe which he 1s fitted . 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, (1963). 

A finding of impairment to the body as a whole found by a 
medical evaluator does not equate to industrial disability • 
This is so as impairment and disability are not identical terms. 
Degree of industrial disability can in fact be much different 
than the degree of impairment because 1n the first instance 
reference is to loss of earning capacity and 1n the later to 
anatomical or functional abnormality or loss. Although loss of 
function is to be considered and disability can rarely be found 
without it, 1t 1s not so that an industrial disability is 
proportionally related to a degree of impairment of bodily 
function. 

Factors considered in determining industrial disability 
include the employee's medical condition prior to the 1njur~, 
after the 1n1ury and present condition; the situs of the 1n1ury, 
1ts severity and the length of healing period; the work experi
ence of the employee prior to the inJucy, after the 1n1ucy and 
potential for rehabilitation; the employee"s qualifications 
intellectually, emotionally and physically; earnings prior and 
subsequent to the inJury; and age, education, motivation'. and 
functional impairment as a result of the inJury and 1nab1l1ty 
because of the 1n1ucy to engage in employment for which the 
employee is fitted. Loss of earnings caused by a )Ob transfer 
for reasons related to the injury is also relevant. These are 
matters which the finder of fact considers collectively in 
arriving at the determination of the degree of industrial 
disability. 

There are no weighting guidelines that are indicated for 
each of the factors to be considered. There are no guidelines 
which give, for example, age a weighted value of ten percent of 
total, education a value of fifteen percent of total, motivation 
- five percent: work experience - thirty percent, etc. Neither 
is a rating of functional impairment entitled to whatever the 
degree of impairment that 1s found to be conclusive that it 
directly correlates to that degree of industrial disability to 
the body as a whole. In other words , there are no formulae 
which can be applied and then added up to determine the degree 
of industrial disability. It therefore becomes necessary for 
the deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the finding with 
regard to degree of industrial disability. See Birmingham v. 
Firestone Tice & Rubber Company, II Iowa Industrial Commissioner 
Report 39 (1981); Enstrom v. Iowa Public Services Company, II 
Iowa Industrial Commi ssioner Report 142 (1981); Webb v. Lovejoy 
Construction Co., II Iowa Industrial Commissioner Report 430 
(1981). 

In Mcspadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980) 
the court identified additional factors not related to functional 
disability which need be considered in determining industrial 
disability: "For example, a defendant-employer's refusal to give 
any sort of work to a claimant after he suffers h1s affliction 
may Justify an award of disability. Similarly, a claimant ' s 
1nab1lity to find other suitable work after making bonafide 
efforts to find such work may indicate that relief should be 
granted." 

If one has a serious d1sab1lity, their earning capacity is 
much lower in relation to the work force as a whole. If one has 
a poor education, their earning potential is also lower than the 
mainstream. But 1f the local economic situation 1s temporarily 
depressed, the enrning capacity of the entice work force is 
decreased. The earning capacity of an industrially disabled 
wor~er because of an economic down turn has then been decreased 
regardless of the fact t~at he has been injured. It stands to 
reason, therefore, that a claimant should not be entitled to 
additional compensation benefits because the employment oppor
tunit1rs are tcmPOrarily restricted for one reason or another. 
Webb v. Love~oy Constr~ction Co., II Iowa Industrial Co:,.~issioner 
~eport 410 ( 981). --

Administrative findings ot fact must be suffic1ently certain 
to enable a reviewing court to ascertain with reasonable certainty 
the factual basis on which the administrative officer or body 
acted. Catalfo v. Firestone Tice and Rubber Co., 213 N.W.2d 506 
(Iowa 1973). 

In Farmers Elevator Co., Kingsley v. Hanning, 286 N.W.2d 114 
(Iowa 1974) the Iowa Supreme Court stated: 

Regarding the evidence he relied on, the agency 
made particular note of claimant's age, his inability 
to continue in his present job, and his limited 
employment opportunities available by vlrtue of his 
pain and inability to walk or tide 1n a vehicle for 
any appreciable length of time. \;e do not require 
the findings to contain greater apecif1c1ty. The 
findings must be specific enough to enable the 
reviewing court to determine with reasonable 
certainty the factual basis on which the commissioner 
acted, Catalfo, 213 N.W.2d at 509, and theae 
findings fulfill the purpose. 

l 
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ANALYSIS 

The first issue on appeal is whether claimant is permanently 
and totally disabled under the meaning of section 85. 43(3), Code 
of Iowa. As noted in the applicable law section of this decision, 
it is the collective consideration of claimant's functional 
1mpa1rment , age, education, qual1f1cat1ons, work experience, and 
prospects for rehabilitation which ultimately goes into determining 
the degree of industrial disability. Additionally, consideration 
should be given to the employer ' s refusal to provide any sort of 
work to claimant following his injury and claimant's inability 
to find other wor k . 

The medical evidence in this case indicates that tho degree 
of claimant's functional impairment resulting from his June 27, 
1979 injury is 10 to 15 percent. Claimant is 58 years old and 
completed only the sixth grade. His wor k experience consists of 
an assortment of of odd-Jobs, most of which would be considered 
light labor and all of which paid close to minimum wage. While 
it appears that claimant is an unlikely candidate for any sort 
of Job training, the evidence does suggest that he is adaptable 
to several Jobs which ace of a sedentary nature. Richard 
HcCluhan testified that he felt claimant would be able to work 
,n areas such as custodial, telephone solicitation, and security. 
The collective cons1derat1on of the forementioned criteria 
supports the deputy"s finding that claimant has sustained an 
industrial disability or reduction of earning capacity because 
of the 1nJury of 33 1/3 percent. 

The Lurther considerations of the employer ' s refusal to 
provide claimant w1th work and claimant's inability to acutally 
find other work do little to provoke modification of the deputy's 
findings in this particular case. The record reveals that 
Younkers was reducing ,ts work force both before and after 
claimant was layed off 1n order to improve its economic efficiency 
and pcoduct1v1ty. Claimant's former supervisor testified that a 
number of the housekeeper positions at Younkers had been eliminated 
during the six month period prior to claimant's medical release 
to return to work. The fact that claimant has been unable to 
find any other employment appears not to stem as much from his 
1nab1lity to perform jobs as it does from the unavailability of 
such Jobs due to the temporarily depressed economy. As such, 
the deputy's finding that claimant has suffered an industrial 
disability of 33 1/3 percent is affirmed. 

The second issue on appeal is whether the review-reopening 
decision fails to set forth in sufficient detail how the elements 
of industrial disability along with the elements of claimant ' s 
actual reduction 1n earnings were relied upon to arrive at the 
percentage of industrial d1sabil1ty. With regard to evidence 
concerning claimant's actual reduction in earnings, the record 
indicates that claimant earned approximately the minimum wage 
while he worked for Younkers. One Job performed thereafter paid 
$4.00 per hour. The record further indicates that claimant 1s 
not presently employed. The findings in the review-reopening 
decision made particular note of claimant's functional impairment, 
age, education, work experience, and inability to find other 
work. Under Catalfo the findings of fact are not required to 
contain greater specificity. The findings must simply be 
specific enough to enable the reviewing court to determine the 
factual basis on which the deputy acted. The findings of fact 
in the review-reopening d~cision have met the requisite standard. 

The final issue on appeal is whether the deputy's failure to 
rule on ObJect1ons by claimant's counsel resulted in an incomplete 
and incoherent record. Claimant specifically points to 13 
obJections, five of which were either sustained or overruled and 
8 of which were not ed by the deputy. Examination of the record 
reveals that the deputy's decision was not based upon the 
testimony received into evidence after obJection by claimant'$ 
counsel. It is wholly within the discretion of the deputy to 
withhold ruling upon an objection at the time it is made. The 
failure of the deputy to either rule promptly on each objection 
did not cauoe the record t~ be incomplete or incoherent in any 
manner. No reversible error is found. 

FlNDlNGS OF FACT 

l. Claimant began working as a housekeeper at Younkers in 
197 5. 

2. Claimant suffered an Injury to his back which arose out 
of and in the course of his employment on June 27, 1979. 

3. On February 13, 1980 a lamincctomy was performed on 
claimant. 

4. The resulting functional impairment from claimant's 
injury was 10 to 15 percent. 

5. Claimant was released to return to work in July of 1980. 

6. Claimant was layed otf his job in June of 1980 due to 
the economy and productivity problems. 

7. Claimant is 58 years old. 

8. Claimant has a sixth grade education. 

9. Claimant has been provided with a vocational counselor 
by the insurance carrier to assist him in f i nding employment. 

10. Claimant's work experience has been limited to light 
labor jobs which pay approx imately minimum wage. 

11. Claimant is capable of working at a variety of light 
work Jobs. 

CONCLUSION OF LAW 

Claimant has an industrial disability to the ~xtent of 33 
1/3 percent of the body as a whole as a result of his June 27 , 
1979 injucy. 

WHEREPORE, the deputy "s decision filed November 10, 1982 is 
atf irmed . 

THEREFORE it is ordered: 

That defendants pay unto claimant permanent pa r tial disabil i ty 
benef i ts for one hundred sixty-si x and s1xty-six hundreds (166 
66/100) weeks at a rate of one hundred t wo and 07/100 dollars 
($102.07). 

That defendants pay interest pursuant to Iowa Code section 
85.30. 

That defendants pay costs pursuant to Industrial Commissioner 
Rule 500-4.33. 

That defendants f i le a final report when this award is paid . 

Signed and filed this 29th day of July, 1983. 

Appealed to District Court; 
Affirmed ROBERT C. LANDESS 

INDUSTRIAL COM!IISSIOllER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

KENNETH JOHNSTON, 

Claimant, 

vs. 

WILSO~ FOODS CORPORATION, 

Employer, 
Self-Insured, 
Defendant. 

File No. 445873 

A P P £ A L 

D E C I S I O N 

By order of the industrial commissioner filed August 24, 
1983 the undersigned deputy industrial commissioner has been 
appointed under the provisions of S86.), Code of Iowa, to issue 
the final agency decision on appeal in this matter. Defendant 
appeals from an adverse review-reopening decision. 

The record on appeal consists of the transcript; claimant ' s 
exhibits 1, 2 and 3; and defendant's exhibits A, B, c, D, E, F, 
G, H. I. J, Kand L, all of which evidence was considered in 
reaching this final agency decision. 

The result of this appeal decision will be the same as that 
reached by the hearing deputy. 

EVIDENCE 

A prior arbitration decision of January 6, 1977 found that 
claimant sustained an injury which arose out of and in the 
course of his employment on August 28, 1975 and awarded a 
certain amount of healing period and permanent partial disability 
to the body as a whole for 125 weeks at the rate of $137.05 per 
week which constitutes payment for 25 percent permanent partial 
disability for industrial purposes. The rating of permanent 
impairment at the time of the prior hearing was 15 percent of 
the body as a whole. 

Claimant eventually went into the silk flower business and 
was able to function for about t wo years . However, he developed 
Porkinsonism (either Park1nRnn's disease or a d1q~na~ ,,ith s1~11ar 
symptoms) and, he testified at the hearing, he had steady back 
pain, numbness in the lower ex tremities and continous falling , 
as well as tremors and other symptoms of Park insonism. (Tr., p. 13)· 
He also testified that the pain was getting more severe: "At 
first it was a dull, aching pain and now it is becoming more 
severe.• (Tr., p. 17) 

The medical evidence shows that claimant's poor health goes 
back at least some ten years. He has had abdominal cramping 
pain'. chest pain of uncertain etiology and a multiple h1atal 
hernia as well as multiple contraction headaches. All these 
complaints predate the inJu r y of 1975. After that injury, 
apparently in the late 1970 ' s, cla imant developed the Park insonis•• 
That problem is char acterized in a report of March 9, 1982 by 
Quentin Dickins, H.D., Department of Neurology, Universi t y 
Hospitals, Iowa City, Iowa: "l) falli ng spells, cause unknown, 
2) resting tremor, 3) impotence , 4) a limenta r y hypoglycemia, 
5) muscle contraction headaches , and 6) histor y of low serum 
folate level resolved on folate supplements .• 

A report by Thomas J . Schroeder , H.D., a family practitioner, 
of February 4, 1983 states that the symptoms of Par k insonism are 
not "due to a recent or past specific i n jury .• A report by L. c. 
Strathman, H.D. , a qual i fied o r thopedic surgeon , states that he 
reviewed the records of Dr . Robb (the treoting physician for the 
laminectomy) and e xamined claimant. Dr. St rathman concluded 
that claimant's multiple medical problems (other than the low 
bac k ) are unrelated to the 1975 injury and that claimant ' s 
permanent partial impairment o f 15 pe rcent would have remained 
unchanged. 

As stated above, claimant ' s treating physician fo r the low 
back difficulty was w. J. Robb, H.D. , a qualified orthopedic 
surgeon. He stated in a report of January 4, 1983 and restated 
in a report of February 25, 1983 t hat claimant had a 15 percent 
permanent impairment of the body as a whole as a result o f his 
injury and that there was no change d'f' function since a report 
of November 17, 1978. However , he stated i n his February 25, 
1983 report that claimant achieved h is ma x imum medical improvement 
in November 1980 wh ich was some two years a f ter an assessment of 
permament disability had been made. 
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Finally, claimant was examined by John R. Walker, H.D., a 
ualified orthopedic surgeon, who rated claimant ' s permanent 
mpa1rment at 35 percent permanent partial disability of the 
ody as a whole as a result of the low back lesion. Dr. Walker 
ent on to say that the impairment was "in the form of undoubtedly 
ome further scarring in the lower caudal canal postoperatively 
1th constrict on and undoubtedly some tieing down of the nerve 
oots 1n this area and the cauda equina by scar tissue." (Report, 
anuary 3, 1983) 

ISSUES 

The hearing deputy awarded an additional 150 weeks of 
ermanent partial disability, equalling 30 percent disability to 
he body as a whole for industrial purposes and ma k ing a total 
f 55 percent permanent partial disability for industrial 
urposes. 

Defendant states t he issues: 

1. The Review Reopening Decision failed to re
cognize and consider relevant material evidence. 

2. The Review Reopening Decision failed to explain 
the basis for rejecting the ma t erial relevant 
evidence from Dr. John Robb, the University of 
Iowa, and Dr. Dickins, Dr. L. c. Strathman and Dr. 
Thomas Schroeder. 

3. The Review Reopening Decision fails to re
cognize causal relationship, one of the central 
issues and an essential element of Claimant's case 
at the review reopening . 

4 . The Review Reopening Decision fails to provide 
analysis, e xplanation and basis for the industrial 
disability found to exist. 

APPLICABLE LAW 

A prior award may be modified in claimant's favor if he 
1ows a change of condition for the worse. Stice v. Consolidated 
1dependent Coal Co., 228 Iowa 1031 , 291 N.W. 452 (1940); Gosek 

Carmer and Stiles Co., 158 N.W.2d 731 (Iowa 1968). Claimant 
1st show that the health impairment was probably caused by his 
>Ck; possible cause is not sufficient. Burt v. John Deere 
,terloo Tractor Works, 247 Iowa 691 , 73 N. W.2d 732 (1955); Ford 

Goode Produce Co., 240 Iowa 1219, 38 N.W.2d 158 (1949); -
m uist v. Shenadoah Nurseries, Inc., 218 Iowa 724, 254 N.h. 35 

). aimant's d sability is in ustrial which is reduction 
ea~n1ng capacity and not mere functional impairment. Such 

sability includes such considerations of functional impairment, 
e, education, qualifications, experience and his inability, 
cause of the inJury, to engage in employment for which he is 
tted. Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 

,1 (1963); Hartin v. Skelly oll Co . , 252 Iowa 128, 106 N.W.2d 
• (1960). See also Blacksmith v. All-American, Inc., 290 N.W.2d 
8 (Iowa 1980) and Mcspadden v. Big Ben Coal Co., 288 N.W.2d 
I (Iowa 1980). 

ANALYSIS 

It is clear that claimant's Parkinsonism is a serious 
Oblem for him. It is equally clear that, as stated by Doctors 
rathman and Schro~der, there is no causal relationship proved 
t ween the work inJury and the Parkinsonism. 

The questions raised by defendant with respect to the 
oposed agency decision really all concern whether or not 
aimant has shown a change of condition subsequent to his prior 
3rd. The most important evidence in that respect is by Dr. 
ob and by Dr. Walker. 

It is troublesome that Dr. Robb performed surgery in 1975 
j rates claimant at 15 percent permanent partial impairment 1n 
76 but then says that claimant reached his maximum improvement 

November 1980. One questions how a back case can improve for 
,e years. One thing 1s certain from the evidence: claimant's 
~dition, whether improving or deteriorating, has changed since 
'hearing in 1976. 

Accordingly, the opinion of Dr. Walker, who is not a treating 
{sic1an, must be accorded more weight than might be given a 
~-teeatinq physician. That opinion states claimant has a 35 
cent permanent partial impairment, far more than the rating 
Dr, Robb, a~d it relates the cause to scarring as a result of 

~ surgery. 

Putting the evidence together, one may reasonably conclude 
t claimant ~as a rather severe impairment caused by residuals 
m the surgery. Claimant himself states that his back condition 
getting worse, which carries some weight. 

rrom all the evidence, therefore, one can infer that claimant's 
1d1t1on has changed since the first hearing: despite the fact 
it Dr. Robb did not raise the rating, his report shows that he 
,ca rating betore claimant achieved his "maximum improvement: 
Report, February 25, 1983) That evidence, along with that of 
lmant and De. Walker ateongly suggests that claimant's 

1dltlon deteriorated after the fiest hearing. Such being the 
e, he is entitled to a modification of the prior award. 

Claiaant's background includes employment as an orderly, a 
11 press operator, a tire salesman, a handyman, an encyclopedia 
eaman and a laboree at the employer"s plant. And, of course, 
cc the fieat hearing he has had experience in his own business. 
was 47 years old at ~he time of the latest hearing. Considering 

)Be factors along with his permanent impairment, and not 
ludlng the Parkinaonism, one would not disagree with the 
ring deputy"s assessment of a further 30 percent permanent 
tial disability of the body as a whole for industrial pueposes. 

tINOINGS OF rACT 

l. Claiaant hurt his back at ~ork on August 25, 1975. 

2. On OctObee 27, 1975, cla,mant had a laminectomy for a 
trusion ~t the L)-4 level . 

The arbitration hearing ~as held July 14, 1976, and the 
ring In the present case was held February 23, 1983. 

4 Claimant suffers from Par k1nsonism which is not related 
to the inJury. 

5. Claimant's falling spells are not related to the injury. 

6. Cl aimant ob t ained ma ximum medical improvement from his 
1975 laminectomy in November 1980. 

7. Claimant has had postoperative scarring which has 
increased his pain since July 14 , 1976. 

8. Claimant has difficulty sitting from more than one hour 
and in standing for more than five to ten minutes. 

. 9. Claimant is age 47, has been employed as an orderly , a 
drill press operator, a tire salesman, a handyman, an encyc l opedia 
salesman and a laborer for the defendant employer as we l l as 
operating his own artificial flowe r business. 

CONCLUSION or LAW 

Claimant sustained an injury which arose out of and in the 
course of his employment on August 25, 1975 which resulted in 
fifty-five (55) percent permanent partial disability to the body 
as a whole for industrial purposes of which twenty-five (25) 
percent has heretofor been paid. 

ORilER 

THEREFORE, defendant is hereby ordered to pay additional 
weekly compensation benefits for a period of one hundred fifty 
(150) weeks at the rate of one hundred thirty-seven and 05/100 
dollars ($137 . 05) per week beginning February 23, 1983, accrued 
payments to be made in a l ump sum together with interest at the 
rate of ten (10) percent per year from February 23, 1983 . 

Defendant is further ordered to pay the bill of Dr. Walker 
in the amount of two hundred eight-seven dollars ($287) . 

Costs of this action are taxed against defendant. 

Defendant is ordered to file a final report within two (2) 
weeks after complying with this order. 

Signed and filed at Des Moines, Iowa this 30thday of 
November, 1983. 

Appealed to District Court; 
Affirmed 
Appealed to Supreme Court; 
Pending 

Copies To: 

Mr. Lloyd E. Humphreys 
Attorney at Law 
200 Second Avenue S.W. 
Cedar Rapids, Iowa 5240 4 

He. John H. Bickel 
Attorney at Law 
500 HNB Building 
P. o. Box 2107 
Cedar Rapids, Iowa 5240 6 

BARRY MORANVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

SHIRLEY C. JONES, 

Claimant, 

vs. 

OSCAR HAYER & COMPANY, 

Employer, 
Self-Insured, 
Defendant. 

Pile Nos. 702601/702602 

APPEAL 

DECISION 

STATEMENT OP THE CASE 

Claimant appeals from an arbitration decision wherein she 
was awarded temporary total disability benefits as a result of 
work-related injuries occurring on June 24, 1980 and December 
11, 1980, but was denied permanent total and permanent partial 
disability benefits as a result of either injury. 

The record on appeal consists of the hearing transcript 
which contains the testimony of claimant and Vernon ~eller; the 
depositions of claimant, Harold J. Jersild, H.D.; and John H. 
Sunderbruch, H.D.; claimant's exhibit l; defendant's exhibit A; 
and the briefs and filings of all parties on appeal. 

ISSUES 

The issues presented on appeal by claimant are: 

• 

1. Whether claimant is entitled to temporary total disability 
benefits from October 1980 through December 7, 1980. 

2. Whether claimant is entitled to permanent total or 
permanent partial d1aabllity benefits beginning July 1981. 

t 
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REVIEW OP TH£ EVIDENCE 

Claimant, who was 42 years old at the time of the hearing, 
began working for Oscar Hayer , Company in 1968. On June 24 , 
1980 claimant was performing her duties as a service person in 
Oscar Mayer's glue room when she injured her back while attempting 
to move a pallet. Claimant recalled feeling a pulling sensation 
in her lower back and not being able to walk one-half hour later. 
She left her s~ift early and was sent to visit John H. Sunderbruch, 
M.D. ! the company physician, the following morning. (Trar,script, 
pp. ~-15) 

Dr. Sunderbruch testified by deposition that x-rays of 
claimant's back taken on June 25, 1980 revealed no fracture of 
the lumbar spine, no spondylolysis and normal interspace. The 
doctor recalled that he prescribed Hotran and Instructed claimant 
to return to see him if she could not work on the following day. 
He testified that he did not see claimant again relative to the 
June 24, 1980 injury. (Sunderbruch Oeposlt1on, pp. 5-6) 
Claimant test1f1ed that she missed work on Thur6day and Friday, 
but returned to work the following Monday. (Tr., p. 15) 

Claimant test1f1ed that after returning to her job on June 
30, 1980 she experienced a constant ache in her back. She 
described a grinding sensation 1n her back about three inches 
below the waistline on movement, and stated that the pain 
continued even while she was at home. (Tr., pp. 24-27) She 
wor ked continuously from June 29, 1980 until October 24 , 1980 
when she was unable to get out of bed. Claimant testified that 
she visited Thomas J. Durkin, H.O., believing that she had a 
kidney problem, but was informed by the doctor that her back was 
the cause of her problems. (Tr., pp. 16-17) Illness and 
accident disability reports prepared by Or. Durkin state that 
claimant suffered from acute lumbosacral strain which was not of 
occupational origin. Claimant was hospitalized for her back 
strain from October 28, 1980 through November 4 , 1980. (Claimant's 
Exhibit ll 

Claimant was referred by Or. Durkin to Harold J. Jersild, 11,0., 
who examined claimant on November 26, 1980. Dr. Jersild testified 
that he had treated claimant for back problems previously and 
had discovered a degenerative disc condition while performing 
back surgery on claimant in June 1977. (Jerslld oep., pp. 7-8) 
Dr. Jersild prescribed cortesone inJect1ons and released claimant 
to return to work on December 8, 1980. (Jcrsild O~p., pp. 10-11) 

Claimant returned to work on December 8, 1980, but injured 
her left wrist on December 11, 1980 while trying to make adjust
ments on a piece of machinery. Claimant visited or. Sunderbruch 
who put her arm In a sling and prescribed a one-handed job. Sh• 
testlfled that after returning to work she was assigned to a 
one-handed job for two weeks before returning to her regular job. 
(Tr., pp. 18-21) Dufendant ' s records indicate that claimant was 
paid sick leave from December 12, 1980 thtou9h Dccernber lS, 1900. 
(Defendant's ex. Al 

Claimant testified that she returned to work through July 
17, 1981. (Tr., p. 10) Records prepared by or. Durkin indicate 
that claimant was hospitalized on July 20, 1981 because of 
persistent lumbosacral and sacroiliac pain on the left side 
radiating into the lower left extremity. or. Durkin again 
indicated that claimant's problems were not occupational in 
OClgin. (Cl. Ex. l) 

Claimant continued to be treated by or. Jerslld who referred 
her to R~bert w. Milas, H.D., for an examination taking place on 
October 27, 1981. or. Milas arranged for claimant to be hospital
ized from November 2, 1981 through November 4 , 1981. A three-level 
myelogram and computer tomography were conducted, both of which 
were interpreted as normal. (CL Ex. I) Claimant has not 
rP.turned to work after July 17, 1981. (Tr., p. 10) 

or. Jersild testified that he last saw claimant on August 
31, 1982. He indicated that throughout 1981 and 1982 he had 
continually diagnosed claimant as suffering from degenerative 
disc syndrome. or. Jprsild testified: 

Q. Doctor, I'm going to hand you these Exhibits, 
"8," "C" and •o," which ore medical reports you 
prepared for Oscar Hayer and Company in 1981 and 
1982 and which we'v" already referred to the visits 
In detail. 

Hay I sec those, doctor. And on the check mark 
there you're asked in all thr~e of these, "B," "C" 
and •o•: •was disability due to an accident?" and 
you checked "No;• and thc-n it says, quotes: "Occupa
tional injury" meaning was the disability due to an 
occupational injury, and you state "No.• That also 
1s thP tenor of your Exhibit "A," which Is the 
narrative report dat~d August S 1962 to Attorney 
Scovil. Was that your opinion when you prepared 
these reports? 

A. Well , yes. I -- her problem, this lumbar 
degenerative disk syndrome, is a dogenecatlve 
process ond these symptoms can be aggravated, 0£ 
course, by speci(ic motions or movements, but the 
pcobl~m ls not produced by it; and this 1s essentially 
what I am referring to. 

Q. In other words, anything can -- If you havr 
thi degenerative disk dlseasr, any type of movement 
can aggravate it? 

Q. And the profession does not know what causes It 
and there's no real easy cure for it, is there? 

A. No, it's -- the dcgPneration begins In everybody 
at about the ago of 20 or so, and about 85 pccccnt 
of us at one time or anothPr will have some symptoms 
as a result of it, but some people obviously are 

far more affected than others. 

Q. This is a fairly young l ady to have t his bad a 
condition, isn't that right, doctor? 

A: She ' s in the -- they usually begin about the 
time 1n the 30s when they begin to have some, most 
often. 
(Jers1ld Dep. , pp. 20-22) 

Dr. Sunderbruch testified that he last e xamined claimant on 
October 15, 1982. With regard to claimant's back , Or . Sunderbcuc~ 
tesu fied: 

Q. But to sum up your testimony, as I understand 
It, you cannot relate any of her present condition 
to her employment in the past except for the pallet 
incident which healed; 1s that right? I am not 
trying to put words in your mouth. 

A. Hy feeling 1s that she had a process 1n her 
body that was part of l1v1ng, namely degenerative 
d i sc disease, that occurs regardless of trauma or 
anything you do, but just occurs. But, certain 
things can aggravate the condition so that you have 
pain lasting for periods and then you are relieved 
of pain. But you learn to live with paln. I do 1t 
every day in my surgery and everything else. 

Q. To put 1t another way, Doctor, 1s it your 
opinion that considering her degenerative disc 
disease, that her cond1t1on as you observed 1t on 
October 15, 1982, would have been the same whether 
she had had employment incidents or not? 

A. I think so. 

Q. Can you say with a reasonable degree of medical 
certainty, Doctor, whether or not her employment at 
Oscar Hayer aggravated the condition? 

A. I think any activity, any employment at Oscar's 
would aggravate the condition temporarily, but then 
1t would clear up. It 1s a condition that comes 
and goes. That's the hard thing for a lay person 
to understand, is that degenerative disc disease is 
there. If you work or if you don't work, if you 
sneeze, if you cough, if you strain at stool, do 
any of those things, you hurt your back and your 
back hurts for a while, and then it will clear up. 
(Sunderbruch Dcp., pp. 18-20) 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the inJuries are causally related to the 
disability on which she now bases her claim. Bodish v. Fischer, 
Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl v. L. 0. 
Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A possibility7s 
1nsuffic1ent; a probability is necessary. Burt v. John Deere 
Waterloo Tractor works, 247 Iowa 691, 73 N.W . 2d 732 (1955). The 
question of causal connection Is essentially within the domain 
of expert testimony. Bradshaw v. Iowa Methodist Hospital, 251 
Iowa 375, 101 N.W.2d 167 (1960), 

However, exper t medical evidence must be considered with all 
other evidence introduced bearing on the causal connect i on. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of e xperts need notoe 
couched in definite, positive or unequivocal language. Sondag v . 
Perris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expert opinion may be accepted or rejected, in whole or 1n part, 
by the trier of fact. _!!l.. at 907. Further, the weight to be 
given to such an opinion 1s for the finder of fact, and that may 
be affected by the completeness of the premise given the e xpert 
and oth~r surrounding circumstances. Bodi.sh, 257 Iowa 516, 133 
N.W.2d 867. See also Musselman v. Central Telephone Co . , 261 
Iowa 352, 154 N.W.2d 128 (l967). 

While a claimant 1s not entitled to compensation for the 
results ot a preex lsting injury or disease, the mere e xistence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa wor ks, 247 Iowa 900, 908, 76 N.W.2d 756, 
(l956). If the claimant had a preexisting condition or d1sabilltY 
that is aggravated, accelerated, worsened or lighted up so that 
1t results in disob1)1ty, claimant 1s ent i tled to recover. 
Nicks v. Davenport Produce co., 254 Iowa 130, 115 N. W.2d 812, 
(1962). 

The Iowa Supreme Court cites, apparently with approval, the 
C.J.S. statement that the aggravation should be ma t erial if 1t 
is to be compensable. Yea~er v. Firestone Tire , Rubber Co., 
253 Iowa 369, 112 N.W.20299 (l96l); ioO C.J.S. Wor kmen's 
Compensation S555(17)0. 

Iowa Code section 85.33 states: "The employer shall pay to 
the employee for injury producing temporary disability and 
beginning upon the fourth day thereof , weekly compensation 
benefit payments for the period of his disability, including the 
periodical increase in cases to wh ich section 85.32 applies. • 

ANALYSIS 

The t wo issues set forth by claimant on appeal appear to be 
solely In regard to her back injury which occurred on June 24 , 
1980. Claimant ' s first content ion is that she is entitled to 
temporary total disability benefits for the period that she was 
otf work from October 1980 through December 1980. or. Jers1ld 
and or. sunderbruch each testified that claimant ' s back problems 
arising on June 24 , 1980 resulted fcom an aggravation of her 
degenerative disc disease. Both doctors indicated that claimant 
had recovered from the incident of June 24 , 1980 by the time 
th3t she returned to her job in the..+ollowing week . No medical 
evidence what-so-ever has been introduced tending to causally 
relatt the back problems claimant began having in October 1980 
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with the traumatic incident of June 24, 1980 . Dr. Durkin"s 
records indicate that claimant's back problems in October 1980 
were not related to her occupation. Dr. Sunderbruch testified 
that the back problems claimant began to experience in October 
1980 were destined to have occurred simply due to the nature of 
her degenerat_ve disc disease. When the lack of medical evidence 
demonstrating a causal connection between the June 24, 1980 
aggravation and claimant's later back problems is coupled with 
her history of back problems, including back surgery in June of 
1977, it becomes apparent that the deputy's conclusion denying 
claimant any benefits from October 1980 to December 1980 must be 
affirmed. 

Claimant's second contention, that she is entitled to 
permanent total or permanent partial disability benefits beginning 
in July 1981, is not well taken for those same reasons as stated 
above. No medical evidence has been presented to indicate a 
causal connection between the June 24, 1980 aggravation of 
claimant 's degenerative disc disease and the back problems which 
she experienced beginning in July 1981. 

FINDINGS OF FACT 

l. Claimant began working for Oscar Hayer & Company in 1968. 

2. Claimant has a history of back problems relating back to 1977. 

3. Claimant underwent back surgery in June 1977. 

4 • Claimant suffers from degenerative disc disease. 

5. On June 24, 1980 claimant's disc disease was temporarily 
aggravated in a work-related incident. 

6. Claimant was off work from June 25, 1980 through June 
29, 1980 as a result of the aggravation of her disc disease. 

7. Claimant did not work from October 24, 1980 until 
Oecember 8, 1980 because of back problems. 

8. Claimant's back problems in October, November, and 
lecember of 1980 were not causally related to the June 24, 1980 
1ggravation of claimant's degenerative disc disease. 

9. Claimant injured her left wrist in a work-related 
,~cident occurring on December 11, 1980. 

10. Claimant was off work from December 12, 1980 through 
lecember 15, 1980 as a result of her wrist injury. 

11. Claimant suffered no permanent impairment as a result of 
,e r December 11, 1980 wrist injury. 

12. Claimant last worked on July 17, 1981. 

13. Claimant is presently unable to work due to back problems 
·aused by degenerative disc disease. 

14. No causal relationship e xists between the June 24, 1980 
>r December 11, 1980 incidents and claimant's back problems 
1hich began in July 1981. 

15. The rate of compensation found in the arbitration 
ecision is adopted. 

CONCLUSIONS OP LAW 

Claimant has sustained the burden of proving a temporary 
ork-related aggravation of a preexisting back condition on June 
4, 1980 resulting in five days of temporary total disability. 

Claimant has sustained the burden of proving a work-related 
nJury to her left wrist on December 11, 1980 resulting in four 
ays of temporary total disability. 

Claimant is entitled to temporary total disability benefits 
or time off work less wait ing periods due to both incidents. 

WHEREFORE, the deputy's decision filed May 10, 1983 is 
ffirmed. 

THEREFORE, it is ordered: 

That defendant pay unto claimant two-sevenths (2/7) weeks of 
emporary total disability compensation at the rate of two 
undred twenty-four and 18/100 ($224.18) per week. 

That defendant pay unto claimant one-seventh (1/7) week of 
emporary total disability compensation at the rate of two 
undred forty-one and 10/100 dollars ($241.10) per week. 

Defendant is to file a final report. 

Costs of the arbitration proceedings are charged to defendant. 
osts of the appeal are charged to claimant . 

Siqned and filed this 22nd day of December, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

DARLENE JUNGE, 

Claimant, 

vs. 

CENTURY ENGINEERING CORP., 

Employer, 

and 

EMPLOYERS INSURANCE OF 
WAUSAU ANO FIREMAN'S FUND 
INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

File Nos. 618141/662314 

A P P E A L 

D E C I S I O N 

STATEMENT OF THE CASE AND REVI£w OF THE EVIDENCE 

On May 16, 1983 defendants filed a motion for protective 
order and motion regarding discovery. Attached to defendants' 
motion was the following affidavit of Albert R. Coates, M.O.: 

I, Dr. Albert R. Coates, first being duly sworn 
on oath depose and state that I am an Orthopedic 
Surgeon practicing in Linn County , Iowa. In this 
regard I have had the opportunity to provide care 
and treatment to Claimant Darlene Junge, which care 
and treatment involves Darlene Junge's lower 
extremities. It is my understanding and information 
that Darlene Junge is making a claim for workers' 
compensation benefits before the Iowa Industrial 
Commission as a result of the condition relating to 
her lower extremities and for which I have provided 
care and treatment. 

Wednesday, March 16, 1983, at 4:00 p.m., I was 
scheduled to meet with Attorney John H. Bickel and 
Attorney Steven L. Udelhofen, both of whom were 
representing workers' compensation insurance 
carriers, Employees Insurance of Wausau and Fireman's 
Fund Insurance Co. in this pending action. 

Prior to any communication with these attorneys, 
I was advised by Claimant's attorney, Robert R. Rush, 
on that date and at approximately 4:00 p.m., that I 
was not to communicate with nor provide any informa
tion to Attorney John M. Bickel nor Attorney Steven 
L. Udel fhofen. 

I am willing to provide information to and 
discuss Claimant's care and treatme~t with Attorney 
John H. Bickel and Attorney Steven L. Udelhofen 
except for the fact that I have been directed by 
Claimant's attorney Robert R. Rush that I am to 
have no communication nor provide information to 
either of these attorneys. 

Employers Insurance of Wausau on behalf of 
Century Engineering has paid for certain care and 
treatment which I have in the past provided to the 
Claimant Darlene Junge relating to her lower 
extremities. 

Claimant thereafter filed a resistance to the motion wherein 
she stated: 

l. The allegations contained in Respondents' 
Motion are false as to any suggestion that Dr. 
Coates has been instructed not to communicate with 
Respondents' counsel. 

2. Claimant's attorney has advised Dr . Coates 
that communication with Respondents ' counsel in an 
ex parte fashion is objected to. However, counsel 
has also advised Or. Coates and Respondents' 
attorney, John Bickel, that he has no obJection to 
any communication with De. Coates provided Claimant's 
attorney is present. 

3. Claimant's counsel's position is based upon 
the apparent pattern and practice of Respondents' 
attorney to make ex p3rte, private and secret 
communications with Dr. Coates notwithstanding the 
fact that this case is in litigation. 

Oral arguments were heard July 28, 1983. In an order filed 
August 31, 1983 the deputy concluded claimant's counsel violated 
Iowa Code section 85.27 when he instructed Dr. Coates not to 
talk to defendants out of his presence. Claimant now appeals 
from the order of August 31, 1983. 

The record on appeal consists of the August 31, 1983 order 
as well as the briefs, filings, and exhibtts contained in the 
industrial commissioner 's file numbers 618141/662314. 

ISSUES 

The issues on appeal as stated by claimant are: 

l. Whether section 85.27 constitutes an unlimited waiver of 
an individual's entire health history from birth to death. 

2. Whether in a contested case the release of information 
referred to in section 85.27 included private, ex parte communi
cation wi th claimant's physician by the employer's attorney. 

3. Whether the deputy erred in concluding that claimant 
violated section 85.27 by instructing Dr. Coates not to meet 
privately with defendants' attorney. 
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APPLICABLE LAW 

The second full paragraph of Iowa Code section 85.27 states: 

Any employee, employer or insurance carr ier 
making or defending a claim for benefits agrees to 
the release of all information to which the employee, 
employer, or carrier has access concerning the 
employee's physical or mental condition relative to 
the claim and further waives any privilege for the 
release of the information. The information shall 
be made available to any party or the party "s 
representative upon request. Any institution or 
person releasing the information to a party or the 
party's representative shall not be liabl e criminally 
or for civil damages by reason of the release of 
the i nformation. If release of information is 
refused the party requesting the information may 
apply to the industrial commissioner for relief. 
The information requested shall be submitted to the 
industrial commissioner who shall determine the 
relevance and materiality of the information to the 
claim and enter an order accordingly. 

ANALYSIS 

Iowa Code section 85.27 contemplates the free flow of 
medica l infor mation during contested case proceedings. By 
filing her action claimant agreed to the release of information 
concerning her physical cond i tion. While section 85.27 does not 
provide for an unlimited waiver of an individual ' s health 
history from birth to death, it does prescribe open access to 
information concerning an individual's physical or mental 
condit i on relative to a claim tor benef its. The affidav i t of Dr. 
Coates clearly indicates that his treatment of claimant relates 
to the condition for which a claim for workers' compensation 
benefits has been initiated. As cuch, claimant shall be considered 
to have agreed to the release of medical information held by Dr. Coates. 

Claimant's contention that defendants are precluded from 
communicating with Dr. Coates in an ex parte fashion is unfounded. 
Nowhere in section 85 . 27 does the legislature i ndicate an intent 
to proscribe such communications , nor would such a rule promote 
e xpediency of discovery and settlement of claims. Moreover , it 
would seem inconsistent to permit claimant to conduct ex parte 
communication with a practit i oner while at the same time denying 
defendants a similar opportun i ty . The deputy ' s conclusion that 
claimant violated section 85.27 by instructing Dr . Coates not to 
meet privately with defendants' counsel shall be aff i rmed. 

FINDINGS OF FACT 

l. On March 16, 1983 Dr. Coates was scheduled to meet with 
defendants' attorneys to discuss with them his treatment of 
claimant . 

2. ThG treatmQnt rendered by Or. Coateg rQlates to claima n t • ~ 
claim tor d i sability benefits. 

3 . Prior to the scheduled meeting Dr. Coates was instructed 
by claimant's attorney not to meet or speak privately with 
defendants' attorneys. 

4. Dr. Coates was willing to meet with defendants ' attorneys, 
however will not do so after claimant ' s attorney "s instr uctions. 

CONCLUSION OF LAW 

Claimant violated Iowa code section 85.27 by ins t ructing Dr. 
Coates not to talk to defendants ' attorneys out of her o r her 
attorney ' s presence. 

WHEREFORE , the deputy's order f1led August 31, 1983 i s 
af f 1rmed . 

THEREFORE, it is ordered: 

That claimant contact Dr. Coates within ten ( 10) days of 
this decision to advise him tha t he is author ized to talk with 
defendants' attorneys outside of her or her attorney ' s pr esence . 

That Dr . Coates' deposition be rescheduled. 

Signed and filed this 13th day of March, 1984. 

ROBERT C. LANDESS 
IHDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

NORM JUST, 

Clallnant, 

vs. 

HYGRADE FOOD PRODUCTS CORP., 

Employer, 

File No. 656372 

APPEAL 

DECISION 

and 

NATIONAL UNION FIRE 
INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

By order of the industrial commissioner filed October 20 
1983 the undersigned deputy industrial commissioner has been' 
appointed under provisions of S86.3, Code of Iowa, to issue the 
final agency decision on appeal in this matter. Defendants 
appeal and claimant cross appeals from a review-reopening 
decision. 

The record . on appeal consists of the transcript of the 
testimony; claimant's exhibit l; defendants' exhibits A and B· 
the .deposition of John J. Dougherty, M.D.; and claimant's ans~er 
to interrogatory No. 2, all of which evidence was considered in 
reaching this final agency decision. 

The industrial commissioner ' s file shows a memorandum of 
agreement was filed on January 28, 1981 for an injury of December 
1, 1980; that the hearing was held July 14, 1983 and the review
reopening decision was filed August 26, 1983. 

The outcome of this appeal decision will be the same as that 
reached by the hearing deputy. 

STATEMENT OF TBE CASE 

.The recitation . of the evidence in the review- reopening 
decision is sufficient and under the circumstances adopted and 
will not be set out herein. 

ISSUES 

The review-reopening dec1s1on awarded six weeks of healing 
period at $366.18 and 100 weeks permanent partial disability at 
the same rate. 

Defendants state the issues thus: 

The Deputy Industrial Commissioner erred in his 
determination of functional disability which 
resulted from the alleged work 1nJuries in December 
of 1980. The Deputy's findings were not supported 
by the substantial evidence contained in the record 
and constitutes [s i c) conclusions and findings 
based upon inadequate and improper findings of fact 
and conclusions of law. The Deputy also failed to 
enter sufficient spec1f1c factual findings and 
rulings to justify the award granted for functional 
disability. 

The Deputy Industrial Commissione r erred 1n his 
determination of industrial disability which 
allegedly resulted from the work injuries of 
December of 1980. The Deputy Industrial Commis
sioner ' s findings on the question of industrial 
disability were not supported by the substantial 
evidence contained in the record and constitute 
conclusions and findings based upon inadequate and 
improper findings of fact and conclusions of law. 
The Deputy also failed to enter sufficient specific 
factual findings and rulings to justify the award 
granted for industrial disability. 

In his cross appeal, claimant states t wo additional issues: 
"I. Claimant is entitled to rehab1liation benefits. II. The 
defendants lacked reasonable or probable cause or e xcuse to 
delay the commencement of payments and benefits to the claimant 
entitling the claimant to additional compensation within the 
provisions of section 86.13 of the Code of Iowa. • 

APPLICABLE LAW 

The applicable law in the review-reopening decision is 
adopted and expanded to include the following: 

"The incident or activ i ty need not be the sole proxima t e 
cause, if the inJury is directly traceable to it. • Holmes v. 
Bruce Motor Freight, Inc., 215 N.W.2d 296 , 297 ( Iowa 1974); 
Lan ford v. Kellar Excavatin , Gradin, Inc., 191 N.W.2d 667 

Iowa A cause is proximate i it 1s a substantial factot 
in bringing about the result.• Blacksmith v. All-American, Inc . , 
219 N.W.2d 348, 354 ( Iowa 1980). 

Section 85.70, The Code, states: 

An employee who has sustained an injury re
sulting in permament partial or permanent total 
disability, for which c ompensation 1s payable under 
this chapter, and who cannot return to gainful 
employment because of such disability, shall upon 
application to and approval by the industrial 
commissioner be entitled to a t wenty-dollar weekly 
payment from the employer in addition to any other 
benefit payments, during each full week in which he 
1s actively participating in a vocational rehabilitation 
program recognized by the state board of vocational 
education. ( Emphasu supplied ) ,.. 

AHALYSIS 

The analysis set out in the review-reopening decision 1s 
adopted and expanded as follows: 
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Defendants claim that Dr. Dougherty's estimate of three 
rcent permanent partial impairment should be taken over that 
R. e. Miller, M.D., because the former is an orthopedic 

rgeon and the latter is a general practitioner. The hearing 
puty chose Dr. Hiller's opinion because he was the treating 
ysician. The difference between the opinions of the doctors, 
ke the permanent impairment itself, appears to be minimal and 
e hearing deputy's conclusion will not be changed. 

Defendants also complain that Dr. Miller's diagnosis of a 
mbar disc syndrome was not substantiated by Or. Dougherty, 
1ch is correct. However, the diagnosis was agreed to by Walter 

Eckman, M.D., who is a neurosurgeon. (Consultation report 
ly 2, 1981) The opinions of Drs. Miller and Eckman, the 
eating and the consulting physicians, are taken over those of 
. Dougherty, who was an examining physician, because the 
rmer doctors have a greater familiarity with the entire case. 

Defendants also complain that claimant did not show causal 
lationship between the injury and the resulting disability, 
Juing that an incident of August 8, 1982 was an intervening 
Jse. At that time, claimant who weighed some 280 pounds, 
rained his back while getting out of a chair. The only doctor 
give evidence on the issue was Dr. Miller who noted it in his 

,pital admission history of August 10, 1982. Contrary to 
fendants' argument, however, Dr. Miller on Februry 16, 1983 
ltes his opinion of causation as follows: "It is my impression 
1t this gentleman definitely does suffer from a lumbar disc 
,drome which resulted from his injury in November (sic) 1980." 
,ce Dr. Miller seemed fully appraised of the facts, there 
•m~ to be no reason to doubt his opinion on causation. 

As for the issue of industrial disability, the analysis of 
hearing deputy is accepted as to the type of work claimant 

ll be able to do in the future and as to his ultimate earning 
~acity. 

Claimant argues that defendants should pay for vocational 
aabilitation benefits under S85.70, The Code; however, there 

no showing that claimant underwent a rehabilitation program 
1t was "recognized by the state board for vocational education." 
nout that requirement being met, no auard c an be made . 

Claimant also claims a penalty should be awarded pursuant to 
! applicable paragraph of S86.13 (Code of Iowa, 1982): 

If a delay in commencment or termination of 
benefits occurs without reasonable or probable 
cause or excuse, the industrial commissioner shall 
award benefits in addition to those benefits 
payable under this chapter, or chapter 85, 85A, or 
85B, up to fifty percent of the amount of benefits 
that were unreasonably delayed or denied. 

,ther or not that provision applies to injuries which occurred 
ore July 1, 1982, the effective date of the statute, will not 
decided because the record itself shows that a bona fide 

,pute existed as to the benefits owed in this case. Therefore, 
delay in payments was reasonable. 

The review-reopening decision did not state from what date 
interest on the healing period would be paid. Thecefore, it 

1 begin six weeks prior to the time the permanent partial 
ability was to begin. 

The findings of fact and conclusions of law of the review
pening decision are adopted. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

ding 1. In December of 1980 claimant received two (2) 
uries while working for defendant employer. 

ding 2. As a result of those injuries claimant has a back 
I blem. 

. din~ 3. As a result of his injuries claimant's back locked 
I on im while at a picnic. 

J ding 4. As a result of his injuries claimant has a permanent 
airment to the body as a whole of five percent (5\). 

l ding 5. Claimant was born in 1956, is a high school graduate 
1 has completed one (1) year of college. 

~ ding 6. Claimant has a history of driving trucks and working 
I lreas of heavy manual labor. 

IE :ling 7. Claimant has also worked in a library. 

:ling 8. The job claimant performed at the time of his injury 
sisted largely of heavy labor. 

~:ling 9. Claimant cannot return to the Job he had at the time 
11s injury because of his permanent impairment. 

~ :ling 10. Claimant could not perform most truck driving jobs 
l:: 3USe ot' his permament impairment. 

E' Hn<J 11. 
7 3. 

Claimant even has problems doing moderately heavy 

E' Hng 12. Claimant is intelligent. 

§.Hng 13. Claimant has an industrial disability of twenty p •~ent (20\) as a result of his injury wtth defendant employer. 

C i lusion A. Claimant has met his burden in proving he is 
!! tled to one hundred (100) weeks of permanent partial disability 
r ?fits. 

£ling 14. Claimant has missed six (6) weeks of work as a r 1!t of his injury which defendants have failed to pay benefits 

., lusion B .. Claimant has met his burden in proving he is 
tled to six (6) more weeks of healing period b, nefits. 

ORDER 

THEREFORE, defendants are hereby ordered to pay weekly 
compensation benefits unto claimant for a period of six (6) 
weeks beginning August 10, 1982, at the rate of three hundred 
sixty-six and 18/100 dollars ($366.18) for the healing period, 
accrued payments to be made in a lump sum together with statutory 
interest from August 10, 1982, and to pay claimant one hundred 
(100) weeks of compensation at the same rate for the permanent 
partial disability, accrued payments to be made in a lump sum 
with interest beginning September 20, 1982. 

Costs are taxed to defendants pursuant to Industrial Commissioner 
Rule 500-4.33. 

Defendants shall file a final report upon payment of this 
award . 

Signed and filed at Des Moines, Iowa this 3lstday of 
January, 1984. 

BARRY MORANVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JAMES KALKAS, 

Claimant, 

vs. 

UNIROYAL, INC., 

Employer, 
Self-Insured, 
Defendant. 

INTRODUCTION 

File No. 720419 

A R B I T R A T I O N 

D E C I S I O N 

This is a proceeding in arbitration brought by James Kalkas, 
claimant, aginast Uniroyal, Inc., self-insured employer, defendant, 
to recover additional benefits under the Iowa Workers' Compen
sation Act for an alleged injury arising out of and in the 
course of his employment on April 10, 1982. It came on for 
hearing on June 1, 1983 at the Pottawattamie County Courthouse 
in Council Bluffs, Iowa. It was considered fully submitted on 
June 21, 1983. 

A first report of injury was filed March 18, 1983. No other 
filings were made with the industrial commissioner. 

At the time of hearing the parties stipulated to a rate of 
$174.74, a healing period from April 12, 1982 to September 7, 
1982 and to the fairness of the medical expenses. 

The record in this matter consists of the testimony of 
claimant, Judith Marie Kalkas, Mark Jospeh Benda, and Robert 
Dean Woods; exhibit 1, a series of medical reports; exhibit 2, 
the deposition of Maurice P. Margules, M.D.; and exhibit 3, a 
work release dated September 5, 1982. 

ISSUES 

The issues in this matter are whether or not claimant's 
injury arose out of and in the course of his employment; whether 
or not there is a causal relationship between claimant's injury 
and any disability he now suffers; whether or not claimant is 
entitled to healing period and permanent partial disability 
benefits; and whether or not claimant should receive benefits 
under Iowa Code section 85.27. 

STATEMENT OF THE CASE 

Six-foot-three-inch married claimant, father of one son, 
testified to being a high school graduate with no further 
training. Except for a b ,ief period as a production worker his 
work other than that for defendant employer has been as an 
over-the-road truck driver with trips primarily from Omaha to 
the east coast. 

Right-handed claimant commenced work for defendant on 
January 8, 1979 with a starting hourly rate of $6.70. He had an 
employment physical which he passed. He asserted that he had no 
parasthesia or problems with his cervical or lower spine. He 
admitted being involved in a motorcycle accident in 1975 at 
which time he injured hie collar bone and shoulder blade. He 
claimed complete recovery from the injury which had no affect on 
bis employment. He denied any other injuries or claims for 
compensation. 

He described the jobs he did as follows: For four months he 
worked -- pushing, pulling and lifting -- on the lead press 
putting a lead coating on hoses. He had no trouble with his 
cervical spine. He moved to strip and test which involves 
stripping the hose and then testing it with water. He was at 
this job for four to six months. Physical requirements were 
pulling, exerting constant pressure to the left and lifting 
hoses weighing a pound a foot. 

_At the time of his alleged injury he was working on a 
braider -- a machine which puts either wire or cotton braid 
around the hose. He said this work necessitated pulling. 
Spools of cotton or wire braid, which he first said weighed from 
20 to 45 pounds and later said weighed at least 20 pounds 
although he had not weighed one, were picked out of a cart and 
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then set up on 24 or 36 spool decks on one to four braiders. He 
estimated i t would take 40 minutes to an hour to complete a deck. 
First he said that because he is tall he was workin~ with his 
arms above his head. Later he stated that the machine was about 
as high as his head, that he worked with his hands above shoulder 
level, that his hands were even with the top of his head and 
that he never fully extended his arms. 

He testified that he first noticed a problem in March of 
1982 when his fingers grew numb. He did not tell anyone at the 
company of the trouble until his hand went numb at which point 
he told the shift manager. He then had aching in his elbow a nd 
he observed that he was unable to tell how much pressure he was 
exerting. He said that he dropped things when he raised his 
hands. 

He saw William G. Artherhold, D.O., the company doctor at 
the plant. He was referred to Dr. Hiller who took his history 
and x-rays and then sent him to Dr. Hargules. Claimant recalled 
that Dr. Margules had questioned him about his job and that he 
had shown the doctor what he had been doing. A myelogram was 
done and claimant was told he had a herniated disc. He testified 
that while he was waiting for surgery he spoke with Woods, the 
industrial relations manager. 

Claimant reported that post surgery, although he no longer 
drops things, his left side is wea ker and he continues to have 
some pain in his left shoulder. He also remains under the care 
of Dr. Hargules. 

Claimant said that he bid to a less physically demanding j ob 
when he was returned to work without restriction. He asserted 
that he began to notice hostility on the part of his employer 
after he filed his claim for workers' compensation. He first 
said that he was called to the office after the first of the 
year regarding concent r icity of the hose he was producing as a 
coverline operator. Later he acknowledged that his first 
wa rning had come in October . He agreed that at the time of each 
write-up he had been given an opportunity to comment. He did 
not attribute the quality p roblems he had to his injury . He 
complained that the usual training period on the coverline job 
is two to three weeks, but that he received only eight hours 
with an additional four provided when another wor ker stayed to 
watch his work. That co-worker offered no suggestions regarding 
claimant's running of the machine. Claimant said that other 
coverline operators also have trouble with concentricity and it 
is viewed as a common problem. He admitted knowing that further 
quality problems could result in his being fired £S there was 
stress on quality at that time. 

Claimant recounted his termination thusly: On February 7, 
1983 he was called at home and told that the plant manager 
wished to speak with him . He was informed he was being terminated 
because of the poor quality of his wor k after an i ncident 
involving st r iping on a hose . It was his opinion that striping 
errors were common in that the company employed someone to 
remove the wrong stripe and put on the right one. Claimant 
t estified that after his f i ring he called the company and 
offered to d rop h i s law suit if he coul d have his )Ob back , but 
the company refused. 

Claimant claimed that he was unawa re of any one else's being 
fired by defendant for poor quality work . However , .he admitted 
that as early as 1979 he had been written up. Specifically at 
that time the write-up involved an attitude problem which 
claimant denied havi ng . Other incidents revolved around horseplay. 
Claimant conceded to being the second best sponge thrower in the 
plant . Re thought his wr ite-up when he was classified as a 
strip and test ope rator was a fa i r one as he had misundersto~d 
what he was supposed to be doing, but he did not remember being 
told that any further deviations from procedure would be grounds 
for terminatio'>. 

Claimant collected unemployment. 

Late in February he got a JOb driving a school bus. He d id 
that work and continued to look for something else. On May 19, 
1983 he started work for his present employer as a truck driver 
i n the central states . His current gross pay is $230 wee kly as 
compared with S298 at defendant at the time he was . let go. 
Although his Job requires little loading or unloading, he 
complained that he tires and that his shoulder becomes sore . 

Judith Marie Kalkas, claimant's spouse, who has worked for 
defendant for five years and who inspects and packs, testified 
pursuant to a subpoena as she stated she was worried about 
losing her JOb because of her testimony. She described her work 
as doing a thorough inspection of a completed hose and then 
doing it up as the customer had requested. 

r ,lkas reported that she had inspected claimant's work and 
her scrap reports were responsible for write-ups he received. 
She claimed that a report 1s made any time there i s an excess of 
100 feet of damage. Her testimony indicated t hat over the last 
week there had been a number of problems with both concentric1ty 
and striping. The witness was unaware of any other worker's . 
being fired for poor quality, mismarking or lack of concen t ricity. 
She thought the damage to the hose that lead to her spouse's 
firing was to 2,200 feet. 

She remembered taking an insurance paper to woods which 
concluded that her husband's problem was job related. Woods' 
response was t o tell her to sue. 

Twenty-eight year old Hark Joseph Benda, shift manager for 
the J:00 to 11:00 shift who has direc t responsibility for the 
production people and others as well, commenced work for defendant 
in August 1981. Be testified that as claimant's superviso r he 
was familiar with the operation of the braiders. He stated that 
there are 27 braiders 1n the plant. Of those four are larger 36 
spool machines, one is a 20 spool ■achine, and the rest are 24 
spool ■achines. He listed activities of the braid7r operator as 
watching the machines, fixing broken wires, and doing deck , 
stock or reel changes. At least half the time would be devoted 
to ■achine watching as once the machine is set up the rest of 
the time would be spent monitoring what he termed a highly 
automated process. Reel changes would be few in number with 
more required when large dia=eter hose was being run. Approximately 
a minute would be needed to fi x a broken wire. A full wire 

spool would weigh 17 pounds; a cottone one, five. Benda denied 
that the operator is in constant motion . He proposed that 24 
spool deck changes would take a half hour while a 36 spool 
c hange would take 40 minutes. The f ive foot nine inch Benda 
stated that 1f he were to put in a deck he would be work ing in 
the waist to shoulder level. Re asserted that he had not seen 
claimant doing work over his head and that any work done overhead 
would not continue for a long period o f time. He admitted, 
however, that he had not stood around watch i ng cla i mant and that 
he had not operated a braider for an eight hour shift. 

Regarding the event that allegedly led to claimant's terminati~ 
Benda recalled: Claimant's spouse came to the production area 
and reported 22,000 feet of hose was faulty . The stripe was 
right, but the cover was wrong. He was sure the damaged amount 
was 22 , 000 feet a< the order was for 20,000 feet and ten percent 
was added for damage. The incident was reported to the plant 
manager. 

Benda indicated that not all scrap work reports would lead 
to write- ups as there was a threshold level of damages. 

It was the opinion of the witness that claimant was a good 
physical wor ker who was reliable and available for overtime, but 
he was difficult to get along with and had quality problems . 
The witness denied that claimant was treated any differently 
from any other employee. He responded "no" to the question of 
whether anyone else had been terminated fo r poor quality. 

Benda tes t ified that he knew of no policy to discourage 
compensation claims and of no plan to ru n claimant out of the 
plant . He recalled no complaints by c l aimant that cervical 
trouble was leadi ng to quality problems. Be said he was present 
when claimant was offered help with the cove r line Job . He 
asserted that claimant's limited training as a coverline e xtruder 
was due to claimant's feeling he had mastered the Job. Be 
stated that the usual training period would be e i ght weeks. 

Benda said that the procedure for handling s i tuations in 
which the cover was correct and the stripe was wrong was to 
restripe. If t he stripe was right and the hose was made .to the 
wrong diameter , the hose was pl aced in a warehouse to wait for a 
buyer. 

Thirty-five year old Robert Dean Woods, who has been at the 
plant since prior to its opening in positions as uni t manager i n 
production, shift manager and industrial relations manager, 
~estified that he initially t rained the braider operators. He 
characterized the technol ogy o f the braide r s as uncha nged 
although some modifications had been made. He viewed claimant ' s 
description of work on the braiders as inaccurate. Re felt more 
time would be spent in f i xing broken threads or wires than in 
changing spools -- a n activity which he estima t ed would ta ke 
20- 30 minutes and tota l less than t wo hours in an eight hour 
shif t. Fifty to six ty percen t o f the operator ' s t i me, by his 
estimate,. wou l d bP dPvn t Pd to wAteh i ng thP Autnmi'ltPd ma chinPs . 
He had not watched c l aimant at the braide rs , but he said that 
workers were trained to wo rk 1n the s t omach to chin area and 
rare l y would change a spool above thei r heads. Standard procedure 
would be to change from t wo to six or seven empty spools and 
then jog the empt y spool s around and change some mo re. The 
witness thought c l a imant would be working above his head only if 
he were not following proper procedu re. 

Woods admitted that c l aimant is the fi r st worke r t o be fired 
for poor quality wo rk . In claimant ' s case there had been an 
increased number of incidents a f ter October. He denied that 
claimant's filing a workers' compP.nsation claim had anything to 
do with his firing and he noted that several write-ups occurred 
prior to c l aimant ' s filing . While he acknowledged other isolated 
incidents of poor qual i ty , he claimed that t hose incidents were 
not repetitive . ae, too , said • no " when he was asked if claimant 
complained of work p roblems related to health. 

woods agreed that at one time he was concerned about the 
potential work relatedness of claimant's condition and had 
claimant seek a second opi nion from John F. Aita , H. D. 

He concurred with Benda that clai mant was a good physical 
wocke r . 

Maurice P. Hargules , M. D. , fi r st saw claimant on April 7, 
1982 on referral from Dr. Arthe rhold a nd Dr . Hiller. Claimant 
complained of pain and paresthesia , a tingling sensation or 
partial numbness in the C-6 distribution of t he left upper 
extremity as well as in the cervical spine and shoulder. 

Claimant was hospitalized on April 11, 1982 and a h i story o f 
pain or problems beginning approximately t wo months earlier was 
recorded. That history also i ncludes: 

1he patient states the only change t hat he cou l d 
think of was that he did do a different job at the 
Uniroyal factory for a period of time which required 
him to use his lef t hand and arm a great deal in 
pulling, pushing, and feeding large pieces of 
hydraulic hose on and off of reels. Because this 
job appeared to aggravate the problem, the patient 
changed jobs approx imately fou r to six weeks ago; 
but the problem has persisted without relief. 

The history continues: 

The problem is aggravated by hyperextens1on of 
the neck as well as right and lateral rotation. 
Sneezing has also increased his difficulty as v~11 
as sitting for long periods of time. The patient 
states that if he works in a stooped position for a 
period of time that he has difficulty standing 
erect because of the pain in the area of the 
cervical spine. 

or. Hargules was aware of claimant's work, but not aware in 
detail. ae believed claimant was "handling hos~s and doing some 
pushing, pulling and rotation ■ove■ent ~ith his aru and with 
his shoulders • and vas involved in • continuous 1110Vement. • Be 
assumed weights in the 30-50 pound range, but he said it is 
repetitiousness of movement that•• more important than weight. 
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At the time of the admission claimant denied any previous 
31milar problems. 

On examination, the neurological was normal. There was 
•vidence of some loss of tone ln the musculature of the thenar 
~m1nence of the left hand and some loss of sensation elther in 
the C6 distribution or the median nerve. X-rays were normal. 
:lectromyography and nerve conduction studies were also normal. 
\ myelog ram evidenced a defect at C6-7. 

Claimant was discharged with the assessment of "evidence of 
1rt1cular disease, possibly due to the type of movement performed 
luring his work at the plant, 1nvolv1ng both his shoulders. The 
)atient also shows evidence of degenerative cervical disc 
llsease, maximum at the level of C6-C7, and it is felt that the 
>atlent should be treated conservatively at this time.• Final 
l1agnoses were "(c)hronic sprain of both shoulder Joints due to 
epeated trauma sustained during work (Occupational disease)" 
nd "(d)egenerated cervical disc disease, C6-C7 1nterspace.• 

Dr. Margules explained degenerative disc disease: 

It's a physical change of the--of the disc. The 
disc 1s an anatomical structure, as you know, and 
It is comprised of two separate portions and it's 
the same anatomy for the disc whether it's in the 
cervical spine or lumbar spine, it's Just a difference 
in size. Degenerative disc disease is a physical 
change in the consistency of the disc that usually 
becomes more soft and more friable and that can be 
the result of many things. Degenerative disease 
can be the result of trauma, it can be the result 
of infection, it can be the result of arthritic 
syndrome, it has more than one etiology. So it's a 
basic term really. When we see somebody with 
changes in a disc, we say he has degenerative 
disease, we Just mean that there's a physical 
change in the disc. (Margules dep., p. 22 11. 15-25 
andp.2311. 1-4). 

An insurance claim carries the same diagnoses. 

On May 12, 1982 John P. Aita, M.D., saw claimant for a 
eurological evaluation and suggested nerve conduction studies. 
e did not feel the defect at C7 would account for complaints 
nvolving claimant's first through third digits. 

Claimant was hospitalized on May 23, 1982. An excision of a 
rniated disc at the C6-C7 interspace was performed as well as 
fusion by an anterior approach. The operative report states a 

ra9ment of disc was found on the right. The discharge summary 
1kes reference to the left. Following the surgery claimant was 
•leased to return to work on September 7, 1982. The doctor did 
Jt know if claimant had returned to work; however, Or. Margules 
sid his usual practice would be to limit the patient from 
>rkin9 at a job requiring continuous flexion or extension of 
le neck, cranking his neck sideways, or pushing a heavy load 
lth his head. 

Dr. Margules was asked about the lack of a specific incident 
1 claimant's case. He stated: 

I think that based on past experience with occupational 
lnJurles, or occupational illnesses that we see and 
mainly in the past years in those patients who have 
sustained injuries or what we call microtrauma from 
repetitive movement, we know that there's a definite 
correlation between repetitive movement and chan~es 
in the physical structures of the body and this is 
well known to Orthopedists and Neurosurgeons 
because we see lots of people with this type of 
th1n9. That's why we make this conclusion in 
fairness to the patient. (Dep., p. 22 11. 1-11) 

dee furthe: interrogation he testified: 

0, Could you please explain for me, Doctor, 
microtrauma as it relates to occupational lnJuries? 

A. Well, most occupational 1njur1cs arc repetitive 
movements done so many times a minute, so many 
times an hour, involving some joints and those are 
what we call microtrauma versus the obvious trauma 
from a fall or from an object falling on somebody's 
body. And this 16 a ne. concept--not a new concept, 
a concept of the Industrial age, but 1t is becoming 
more common as we see people using their Joints for 
movements so many times a minute or so many t1mes 
an hour. And thls we feel causns a small trauma, 
that's why we call it m1crotrauma to the joints or 
certain parts of the body. 

O. And Doctor, as this microtrau■a occ rs ho~rly 
or daily or by the minute, over a period of time is 
it your op1n1on baaed upon t~e patients that you've 
Been and this patient ln part1c lac, that the 
ultimate result can be, say for example, a cervical 
disc herniation or an aggravation, li~htlng up or 
acceleration of, say for example, a disc ~er~iation 
with the ultimate result being t~e same as if a 
aajor accident occurred? 

A. I think it can cause an aggravation, yes, or a 
lighting up or change which will cause then severe 
radlcular cocprcssion we were discussing before and 
cauccs then the acute syr.drome of root compression, 
yes. 

And Doctor, based upon th history and your 
treataent of this patt~nt, Ja ea Ralkas, 1s t~en--can 
you state to a reasonable degree of Medical certainty, 
meaning more probably than rot, that this in fact 
happened 1n this case? · 

A. Yes. (Dep., pp. 18-29 l l. 1-2,; and 1-11) 

doctor found claimant's condition aggravated by repetitive 
uaa. In reaching a diagnosis of microtrauma tbe doctor had 
ted questions i11Portant to be asked of the employee as ~hat 

'>e of &ovcment ls do~e, ~hot caterlal ic ~ork< with, 1n what 

position the job is done, how many repetitions occur in a 
minute, how many hours are worked without stopping and how much 
time off is taken. 

As to the rating given to claimant's disability, the doctor 
stated: "That as a result of this microtrauma or injury that we 
mentioned before and the ensuing fusion that was performed to 
correct this problem, that Mr. Kalkas has partial permanent 
physical disability of 10 percent of the body as a whole." 
(Oep., p. 29 11. 18-22). 

APPLICABLE LAW AND ANALYSIS 

The first issue to be determined 1s whether or not .claimant ' s 
injury arose out of and in the course of his employment. In 
order to receive compensation for an injury, an employee must 
establish that the injury arose out of and in the course of 
employment. Both conditions must exist. Crowe v. DeSoto 
Consolidated School District, 246 Iowa 402, 68 N.W.2d 63 (1955). 

In the course of relates to time, place and circumstances of 
the injury. An injury occurs in the course of the employment 
when it is within a period of employment at a place where the 
employee may be performing duties and while he is fulfilling 
those duties or engaged in doing something incidental thereto. 
McClure v. Union County, 188 N.W.2d 283, 286 (Iowa 1971). 

In addition to establishing that an injury occurred in the 
course of employment, the claimant must also establish the 
inJury arose out of employment. An injury •arises out of• the 
employment when a causal connection between the conditions under 
which the work was performed and the resulting injury followed 
as a natural incident of the work. Musselman v. Central Telephone 
Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

Questions of causal connection ace essentially within the 
domain of expert testimony. Bradshaw v. Iowa Methodist Hospital, 
251 Iowa 375, 101 N.W.2d 167 (1960). The testimony of the 

• medical expert may be rejected when the opinion is based upon an 
incomplete and inaccurate history. Musselman, 261 Iowa 352, 154 N.W.2d 
128. The weight to be given to expert opinion is for the finder 
of fact and that weight may be affected by the completeness of 
the premise given the expert and other surrounding circumstances. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
The opinions of experts need not be couched in definite, positive, 
or unequivocal language. Dickinson v. Mailliard, 175 N.W.2d 588 
(Iowa 1970). 

Expert testimony coupled with non-expert testimony is 
sufficient to sustain an award but does not compel one for "lilt 
is for the finder of fact to determine the ultimate probative 
value of all the evidence.• Giere v. Aase Haugen Homes, Inc., 
259 Iowa 1065, 1072-73, 146 N.W.2d 911 (1966). 

The problem aspect of the arising out of and in the course 
issue in this case is whether claimant's injury arose out of his 
employment. Claimant has not had a specific traumatic event. 
None is required by Iowa law. Olson v. Goodyear Service Stores, 
255 Iowa 1112, 1116, 125 N.W.2d 251, 254 (1963). An employer's 
liability is not avoided because an employee has sustained no 
wound or bruise or other hurt of a traumatic character. See 
Bu~hes v. Cudahy Packing Co., 192 Iowa 947, 956, 185 N.W. 614, 618 
(1 21). Claimant's inJury process was described by Dr. Margules 
as microtrauma. Cases involving repetitive injury has long 
been recognized by this agency. Johnson v. Franklin Manufacturing 
Co., 34 Biennial Report of the Industria l Comm1ssionPc 153 
{Appeal Decision 1978) (Dist. Ct. Aff'd); Hemmer v. John Deere 
Waterloo Tractor Works, 33 Biennial Report of the Industrial 
Commissioner 207 (1977); Bod v. American Athletic Equipment 
33 Biennial Report oft e In ustria ommiss oner 

With further refining the issue becomes whether or not Dr. 
Hargules had adequate, accurate information on which to base his 
opinion. 

Or. Margules• assistant took a history of claimant's troubles 
developing when he was doing the strip and test job. Claimant 
said this job necessitated pulling, exerting constant pressure 
to the left and lift1ng hoses. Claimant told Dr. Margules his 
condition was aggravated by hyperextension of the neck and right 
and lateral rotation and persisted in spite of changing to 
another job. Or. Margules depended on claimant for a description 
of his work and he was certain that he had discussed claimant's 
work with him and that he had claimant d~monstrate movement. He 
made no notes in his file, however. 

Claimant's testimony regarding his work on the braider 
varied and was inconsistent with that provided by defendants' 
witnesses. He estimated the weight of the items he lifted at at 
least twenty pounds. Be said both that he worked above his head 
and that he never fully extended his arms. Re thought deck 
changes would take 40 to 60 minutes. Be descr1bed the development 
of the sympto~s beginn1nq in March 1982 with numbness in his 
fingers which eventually went to his hand. Then he had aching 
in his elbow and dropped things when he raised his hands. 
Benda, the shift manager, gave the weight of the wire spool 
lifted as 17 pounds and the cotton one at five. Deck changes by 
his estimate would take 30 to 40 minutes and would be done from 
the waist to sho~lder level. According to Benda more than half 
o! the worker's time would be spent on monitoring. woods, 
industrial relations manager, who initially trained the braider 
operators, thought that spool changes of 20 to 30 minutes each 
would req~ire less than t~o hours o( an eight hour shift. Fifty 
to sixty percent of the operator's t1m~ would be spent monitoring. 
~oods stated that claimant would be working above his head only 
1f he were not following proper procedure. 

B~nda acknowledged that he had not watched claimant to see 
precisely how he performed the job. Discrepancies regarding 
weight are v1e 0 ed as 1ns1gn1ficant 1n terms of in(lue~ce on the 
doctor's opinion in that Dr. Margules said movement not weight 
was his greater concern. No •atter how claimant did the work 
With the braider, he had to raise his aras to move hia neck. 
Clearly there would be rotational movement. Probably there 
would be lateral movement. Seemingly there would be either 
extensio~ or flexion. It is interesting to note that Benda's 
des~ription of time apent perforaing various tasks is closer to 
that given by clalma~t. Woods' involvement with the braidera 
happened early on a: the ti&e the plant was established. Benda 
has a more recent closer association with actual performances of 
t~e operator•• function. 

ff 
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This is a close case. No medical evidence was presented by 
defendants which rebuts Dr. Hargules' opinion, but the undersigned 
cannot find that the basis for that opinion so deficient as to 
defeat claimant ' s claim. Harts v. Firestone Tire & Rubber Co., 
II Iowa Industrial Commissioner Report 253 (Appeal Decision 
1982) (Dist Ct. Aff'd). The record viewed as a whole allows 
claimant to preponderate. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of April 10, 1982 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955). ~he question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

The testimony of Dr. Hargules makes a causal connection 
between claimant's injury and his disability. 

The parties stipulated to a healing period of April 12, 1982 
to September 7, 1982 and that time will be awarded. 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railwa1 Co., 219 Iowa 587, 
593, 258 N.W. 899, (1935) as follows: 1 It s therefore plain 
that the legislature intended the term 'disability' to mean 
'industrial disability' or loss of earning capacity and not a 
mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man.• 

The industrial commissioner has said on many occasions: 

Functional disability is an element to be 
considered in determining industrial disability 
which 1s the reduction of earning capacity, but 
consideration must also be given to the injured 
employee's age, education, qualifications, experience 
and inability to engage in employment for which he 
is fitted. Olson v. Goodyear Service Stores, 255 
Iowa 1112, 125 N.W.2d 251 (l963). Barton v. Nevada 
Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961). 

A finding of impairment to the body as a whole 
found by a medical evaluator does not equate to 
industrial disability. This is so as impairment 
and disability are not identical terms. Degree of 
industrial disability can in fact be much different 
than the degree of impairment because in the first 
instance reference is to loss of earning capacity 
and in the later to anatomical or functional 
abnormality or loss. Although loss of function is 
to be considered and disability can rarely be found 
without it, it 1s not so that an industrial disabil
ity 1s proportionally related to a degree of 
impairment of bodily function. 

Factors considered in determining industrial 
disability include the employee's medical condition 
prior to the injury, after the inJury and present 
cond1t1on; the situs of the injury, its severity 
and the length of healing period; the work ex
perience of the employee prior to th~ 1n1ury, after 
the injury and potential for rehabilitation; the 
employee's qualifications intellectually, emotionally 
and physically; earnings pr,or and subsequent to 
the injury; and age, education, motivation, and 
functional impairment as a result of th~ inJury and 
inability because of the inJury to engage in 
employment for wh1ch the employee is fitted. Loss 
of earnings caused by a Job transfer for reasons 
related to the injury 1s also relevant. These are 
matters which the finder of fact considers collective
ly ,n arr1v1ng at the determination of the degree 
of 1ndustr1al disability. 

There are no weighting guidelines that are 
indicated for each of the factors to be considered. 
There are no guidelines which give, for example, 
age a weighted value of ten percent of total, 
education a value of fifteen percent of total, 
motivation - five percent: work experience - thirty 
percent, etc. Neither is a rating of functional 
impairment entitled to whatever the de~ree of 
impairment that 1s found to be conclusive that It 
d!r ctly correlates to that degree of industrial 
disability to the body as a whole. In other words, 
there are no formulae which can be applied and then 
added up to determine the degree of industrial 
disability. It theretore becomes necessary for the 
deputy or commiss,oner to draw upon prior experience, 
general ar.j specialized knowledge to make the 
finding with regard to degree of industrial disabil
ity. 

See Blr■in ha■ v. Firestone Tire, Rubber Cocpany, II Iova 
1ndu&tr1a 01U11ss1nner eport J na co£ v. Io-a 
Public Services Company, II Iova Industrial Coui1ss1oner~eport 
142 ( 1981: Webb v. Lovejoy Construction Co., II Iosa Industrial 
Coi=lssioner Report 430 119dl). 

Dr. Margules arbitrarily assigned cla1aant a ten percent 
functional iapairment. He explained: 

i,ell, I'll tell you the history of this per cent of 
disability Is the first cervical disc herniation 
treated by the anter.or approach ~as done ln Yowa, 
It .as done in this tcwn by ~yself. Thia was In 
1959 and nore had bee~ done before in the middle 
~est except in Io~a City and -e decided ~,t.h the 
Professor of ~eurosurge~y in Iowa City that if ve 
fused t~o levels of tbe cervical spine, it vould be 
a fair per cent of d1sab1ltty tf you give lt 10 per 
cent partial of the body as a -bole. And ·tat'& 

what we arrived to and what we've stuck with since. 
That hasn ' t changed really since '59. 

No range of motion studies are included in the record. 
Claimant has complaints ln his shoulder, but not 1n his neck. 
Dr. Hargules diagnosed a shoulder problem, but noth1ng 1n the 
medical evidence places permanent impairment In the shoulders. 
Claimant's surgery appears to have been successful, but the fact 
remains he has had surgery. Dr. Hargules indicated claimant 
should not engage in continuous extension or flexion, crftnk his 
neck sideways or push a heavy load with his head. 

Claimant 1s a younger worker with a high school education. 
He appears capable of further training If he wants 1t. He was 
able to return to production work in a different position 
post-surgery without apparent difficulty. Claimant experienced 
some loss in actual earnings when he was terminated by defendant 
and took a new job as a truck driver. It 1s Important to 
remember, however. that industrial d1sab1lity 1s loss of <>arn1ng 
capacity rather than the amount of salary. Claimant seems 
motivated to work. He claimed some trouble with soreness in his 
shoulders. Re did not make specific reference to hia neck. A 
side issue presented herein is whether claimant was terminated 
becaus~ of his filing h1s workers• compensation claim. Thio 
deputy commissioner cannot so find. Hostility has developed 
between claimant and defendant, but overall clai~ant's job 
performance gave his employer cause for termination, particularly 
when his error resulted in excess of four miles of unus~ble hose. 
This was not claimant's sole occasion for reprimand. Reprimands 
occurred prior to his filing a claim tor compensation. 

After rev1ew1ng the Iowa case law, the findings set out 
below and the factors considered in this portion of the decision, 
the undersigned has reached a determination of 15 percent 
industrial disability attributablP to claimant's injury in April 
1982. 

Iowa Code section 8S.27 provides 1n pertinent part: 

The employer, for all Injuries compensable under 
this chapter or chapter 85A, shall furnish reason
able surgical, medical, dental, osteopathic, 
chiropractic. podlatric, physical rehabilitation, 
nursing, ambulance and hospital services and 
supplies therefor and shall allow reasonably 
necessary transportation expenses incurred for such 
services. 

Payment of the charges of Maurice P. Hargules, H.D., w1ll be 
allowed. 

FINDINGS OF FACT 

That claimant is in his early 40's. 

That cld1mant 1s right-hanoeo. 

That claimant is a high school graduate with no further 
training. 

That claimant's work experience has been as a production 
worker and as an over-the-road truck driver. 

That in April of 1982 claimant was working on a braider 
having transferred to that job from work on strip and test. 

That claimant had an excision of a herniated disc at C6-7 
and a fusion by an anterior approach. 

That claimant was released to return to work on Septemoor 7, 
1982. 

That claimant transferred to work as a covPrl1ne opPratoc 
post-surgery. 

~hat claimant cucrently corplains of left-sided weakness and 
pain in his left ahouldPr. 

That claimant was first warned about the quality of hi~ work 
post-surgery ln October 1982. 

That claimant had write-~ps prior to hla inJury. 

That clai■ant does not attribute quality problems to his 
inJury or surgery. 

That claimant's petition in arbitration wus filed on JanJary 
3, 1983. 

That claimant was terminated fro~ his employment. 

That claimant's gross pay at the ti&P of his termination~•• 
$298.00 weekly. 

That clai&ant, at the tire of hearing, was working as a 
truck driver with' wages of $230.00 per wee~. 

That claimant notices that he becomes aore In his shoulder• 
and tires as he drives a trucK. 

That claimant has some permanent functional impairment••• 
re5ult of his neck surgery. 

That clai■ant Is restricted fro- continuous flexion or 
extension, cranking his nee> side.aya or pushing a her,y load 
.,fth his head. 

COIICLDSIOl,S 01' LAi4 

THEREFOR£, IT IS CC!,CUIDED: 

That claimant has established by a preponderance of th~ 
evidence an 1nJury arising oat of and In the course ot bi• 
ecploy&ent tn April of 19B2. 

That claic.ant has established by a preponderance of thP 
evidence that hU Injury lo April 19~1s a cause of t•e dhabU~ 
ity on -hich be nov bases bi ■ claim. 
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Tha t c la i mant has established entitlement to healing period 
•ne fi t s f rom Ap ril 12 , 1982 t o September 7, 1982. 

Tha t claimant has established a permanent partial industrial 
sability resulting from his injury in April 1982 of fifteen 
rcen t ( 15%) . 

That claimant has establ ished entitlement to benefits under 
wa Code section 85 . 27 . 

ORDER 

THEREFORE , I T IS ORDERED: 

That defendant pay unto claimant healing period benefits 
om April 12, 1982 to September 7, 1982 at a rate of one 
nd red seventy-four and 74/100 dollars ($174 .74) per week . 

That defendant pay unto claimant permanent partial disabil
y benefits for seventy- five (75) weeks at a rate of one 
nd red seventy-four and 74/100 dollars ($174.74 ) commencing on 
ptember 7, 1982. 

That defendant pay charges of Marice P. Hargules, H.D., 
ta l ing t wo thousand four hundred five dollars ($2,405.00). 

That defendant pay interest pursuant to Iowa Code section 
.30 as amended. 

Signed and filed this ~day of January, 1984. 

BEFORE THE IOnA 

t )IS KECK and TIIE ,-IEBSTER 
,ry CLERK OF COURT AS 
, r EE FOR ALL MINORS, 

Claimant, 

~S TRUCK LINE, 

Employer, 

\T WEST CASUALTY CO~PANY, 

I nsurance Carrier, 
Defendants . 

JUDITH ANN HIGGS 
DEPUTY INDUSTRIAL COHHISSIONER 

INDUSTRIAL COMMISSIONER 

File No. 731016 

0 R D E R F O R 

E O U I T A B L E 

A P P O R r I O N 1 E N T 

INTRODUCrION 

This matter came on for hearing at the offices of the Iowa 
11strial Commissioner 1n Des ~01nes, Iowa on April 30 , 1984 at 
I h time the record was closed. 

The record consists of the testimony of Kandis Keck, Richard 
sand Deborah Keck; claimant's exhibits l and 2; claimant's 

> bits A, B, C and D; 1nd defendants' exhibit 1. 

ISSUE 

The issues for resolution ace: 

l. The rate of compensation; and 

2. Apportionment of benefits a~ong the survivors. 

SrATEMEtlr OF THE EVIDENCE 

Claimant's decedent, David Keck, was employed by Jones 
r king Company on April 14, 1983 whan he sustained an injury 
r ing out of and in the course of employment which resulted in 

h. Decedent was survived by his wife, Kandis Keck. One 
d was born of this marriage, Rhi~nna Raye Keck, born November 

1 1983. Claimant's decedent had been married before. He 
ied Deborah Kec k on July 17 , 1971. The marriage was dissolved 
ovember 17, 1978. Mich,el Keck was born of this marriage on 
15, 1974. 

Kandis Keck testified that she has not remarried. She is ~e employed and lives with her daughter. She testified that 
I gets social security survivor's benefits. The witness 
t ified that dece1ent bocame employed by defendant employer 
•~ tly before his death. Prior to the employment decedent was 
e oyed by another trucking company, Thede. Claimant's decedent 
• .aged $377 a week when he #as employed by Thede. 

Richard Jones is propcieter of Jones Trucking. He testified 
decedent became employed shortly before the injury wh i ch 

~d decedent's death. Decedent was paid S.17 per mile gross 
,lt was anticipated that the gross per mile would be raised 
r t wo months. Although decedent was expected t, drive 2 , 000 
~ per week , claimant's decedent drove less t har, 2 , 000 miles 

a week 1n each of the th r ee wee ks he was employed. The average 
ear nings were $356.80 , a figure a r rived at by averaging the 
earnings of a number o f employees over a six month period . The 
record fairly indicates that decedent drove about l , 690 miles 
per week du r ing each of the prior weeks . This would ave r age a 
$293 . 80 wage since eight weeks would be paid at $ .1 7 and five 
weeks at S.18 per mile. 

Deborah Kec k , age 32 , 1s the former wife of decedent and 
mother of their child, Michael . She has not remarr i ed. She 1s 
employed by the United States Postal Service . She testified 
that the marriage between herself and decedent was term i nated in 
1978. The witness obtained custody and a Judgment for child 
support of $125 per month. Exh1b1t D shows that decedent did 
make some payments to the Clerk of Court. Dec~dent was in 
arrears , but was able to make at least some payment of the 
ordeced support. rhe witness indicated that in addition to her 
salary as a postal worker, she receives social security survivor's 
benefits. 

The documen t ary evidence submitted indicates that the 
average driver could be expected to make $356 . 80 per week during 
his first si x months of hire. The record indicates that the 
sampling may have been random, but not representative. 

APPLICABLE LA"1 

l. Sections 85.2 and 85.30, Code of Iowa, confer jurisdiction 
upon this agency in wor kers' compensation cases. 

2. An employee is entitled to compensation for any and all 
personal injuries which ac1se out of and in the cou r se of the 
employment. Section 85.3(1). 

3. Section 85 . Jl(l), Code of Iowa, provides in pertinent 
pact: 

l. nhen death results from the inJury, the employer 
shall pay the dependents who were wholly dependent 
on the earnings of the employee for support at the 
time of his 1n1ury, during their lifetime, compensation 
upon the basis of eighty percent per week of the 
employee's average weekly spendable earnings, 
commencing from the date of his death as follows: 

a. To the widow or widower foe life or until 
remarriage , provided that upon remacri~ge two 
years' benefits shall be pa id to the widow or 
widower in a lump sum , if there are no children 
entitled to benefits. 

b. To any child of the deceased until the ch1ld 
shall reach the age of eighteen , provided that a 
child beyond eighteen years of age shall receive 
b~nefits to the age of twenty- five if actually 
jependent, and the fact that a child is under 
twenty-five year~ of age and is enrolled as a 
full-time student ,n any accredited educat i onal 
institution shall be a prima fac1e showing of 
actual dependency . 

c . To any child who *as physically or mentally 
1ncapac1tated from earning at the time of the 
inJury causing death for the duration of the 
incapacity from earning. 

d. To all other dependents as defined 1n section 
8S. 44 for the duration of the incapacity f com 
earning. 

4. section 85 . 42 , Code of Iowa, prov i des: 

The following shall be conclusively presumed to be 
wholly dependent upon the deceased employee: 

1 . The surviving spouse, with the following 
e xceptions: 

a. when 1t 1s shown that at the time of the inJury 
the surviving spouse had willfully deser t ed deceased 
without fault of the deceased, then such survivor 
shall not be considered as dependent in any degree. 

b. When the surv i ving spouse was not married to 
the deceased at the time of the injury. 

2. A child or ch1ldren under eighteen years of 
3 ge, lnd over said age if physically or mentally 
incapacitated from eacning, whether actually 
dependent for support or not upon the parent at the 
time of his or her death. An adopted child or 
children shall be regaLded the sam~ as issue of the 
body. A child or children, as used herein , shall 
also include any child or children conceived but 
not born at the time of the employee ' s injury, and 
any compensation payable on account of any such 
child or ch1ldcen shall be paid from the date of 
their birth. A stepchild or stepchildren shall be 
regarded th~ same as issue of the body only when 
the stepparent has actually provided the principal 
support for such child or children. 

S. Section 85.36(7) and (8) provide: 

The basis of compensation shall be the weekly 
earnings of the injured employee at the time of the 
1nJury. Weekly earnings means gross salary, wages, 
or eacnings of an employee to which such employee 
would have been entitled had he wor k~d the customany 
hours for the full pay period 1n which he was 
inJuced, as regularly required by his employer for 
the work or employment for which he was employed, 
computed or determined as follows and then rounded 
to the nearest dollar: 

7. I n the case of an employee who has been in the 
employ of the employer less than thirteen calendar 
weeks immediately preceding the iniury, his weekly 

• 

• 

• 
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earnings shall be computed under subsection 6, 
taking the earnin~s, not including overtime or 
premium pay, (or such purpose to be the amount he 
would have earned had he oeen so employed by the 
employer the full th1rte~n calendar weeks immediately 
preceding the injury and haj worked, when work #as 
available to other employees in a similar occupation. 

a. If at the time of the inJury the hourly earnings 
have not been fixed or cannot be ascertained, the 
earnings for the purpose of calculating compensation 
shall be taken to be the usual earnings for similar 
services where such services are rendered by paid 
employees. 

ArlALYSIS 

Based on the principle enunciated, it is found that claimant's 
decedent died of injuries which arose out o( and in the course 
of employment. The chief issues in this case revolve around to 
·#horn the compensation is to be paid and the amount of the weekly 
compensation. 

Insofar as the dependency issue is concerned, the law 
indicates that a natural child is conclusively presumed dependent. 
rhe prehearing pleadings in this c3se indicate that there may 
have been some ~uestion as to whether Rhianna was decedent's 
daughter. rhe law presumes the legitimacy of a child oorn in 
wedlock. The presumption is by clear strong and satisfactory 
evidence. In re Aarriage of lcnneckloth, 320 Iowa 535 (Iowa 
1982). This presumption has not oeen overcome and Rhianna has 
hereby been found to be decedent's natural child. As a practical 
matter, Rhianna's legitimacy only is of issue if her mother, as 
surviving spouse, remarries or dies. 8~ this as 1t ~lY, th~ 
evidence of record still indicates that Rhianna is the natural 
child of decedent. In fact, the record also indicates that 
Rhianna was totally dependent upon claimant at the time of his 
death. In support of this f1nd1ng 1s the fact that Kandi was 
unemployed and decedent was prov1d1ng sole support for his 
family at the time he passed away. 

rhe rate of compensation is the next issue to be discussed. 
If decedent had lived and driven 1,690 miles per week, the 
decedent's pay #ould have been $293.80. The increased per mile 
payment is taken into account. 

rhe average driver, however, could be expected to make $356.8J 
during his first six months' employment. ~hatever one may say 
about the figure representativeness, the testimony of Ar. Jones 
indicates that the sample is random. rhe Code inc1cates that 
decedent, having been in his employ for less than thirteen 
weeks, should have his gross weekly wage computed by considering 
the amount he would have earned had he been so employed. The 
employer's records in this regard are the most reliable index as 
to what decedent's wages would b: had he been employed. Subsection 
7 of section 85.36 seeks to find a basis of compensation which 
is fair and b3sed upon a realistic notion of ccaconable expectation. 
Although a projection of what claimant might have made can be 
garnered and proje:ted by the use of 1,690 miles per weeK as a 
base, the testimonial evidence indicates that claimant was 
anticipated to have driven 2,000 miles per #eek. The average 
for the 1,690 miles yields a gross weekly wage of $293.80. 

The fairest of all rates presented includes ten weeks >t the rate 
of $356.80 and three weeks at the rate for which decedent was 
paid for his short employment with this defendant. The rate of 
compensation is based then upon a $333.36 gross weekly wage and 
• rate of $214.94, which 1s based upon the fact that decedent 
was married and entitled to four exemptions. It is noted that 
claimant's prior empioyment earnings were $377.75, 

The proceeds shall be divided into thirds. One-third shall 
be paid to Michael Keck through the webster County Clerk of 
District Court in Fort Dodge. Another third shall be paid to 
Kandis Keck as survivin~ spouse. Another third shall be paid to 
Rhianna Keck through the ~oodbury county Clerk of District Court 
1n Sioux City. Upon the dis~ualificat1on for benefits oy any 
recipient, the remaining recipient shall share the total compen
sation due e~ually. If another recipient becomes dis~ual1fied, 
the remaining recipient shall receive the total compensation due. 

FINDI'lGS or FACT 

1. Claimant's decedent, David L. Keck, was employed by 
Jones Truck Line on April 14, 1983. 

2. Decedent sustained an inJury while working for his 
employer on April 14, 1983. 

3. Claimant's decedent died as a result of the injury of 
April 14, 1983. The death occurred April 15, 1983. 

4. David LeRoy Keck was legally married to Kandis Keck at 
the time of his death. 

5. David LeRoy Keck was the father of Rhianna Keck. 

6. Rhianna Keck was totally dependent upon David LeRoy Keck 
April 14 and 15, 1983. 

7. David LeRoy Keck was the natural father of ~,chael Keck. 

8. David LeRoy Keck's 3ross weekly wage was three hundred 
thirty-three and ninety-six dollars ($333.96). 

9. The rate of compensation is two hundred fourteen and 
94/100 dollars ($214 .94 J •• 

CONCLUSIONS OF LA~ 

l. rhis agency has jurisdiction over the parties and the 
subJect matter. 

2. Claimant's decedent was employed by defendant employer 
on April 14, 1983. 

3. Claimant's decedent sustained an 1nJury arising out of 
and in the course of his employment on April 14, 1983. 

4. Claimant's decedent died as a result of the injury 
arising out of and in the course of employment. 

5. Michael Keck and Rhianna KecK are conclusively presumed 
dependent. 

6. Defendants will be ordered to pay two hundred fourteen 
and 94/100 dollars ($214.94) per week to the dependents of David 
LeRoy Keck according to the following fair and e~uitaOle appot10n• 
ment: 

One-third of the death ben:fits shall Oe paid to the Clerk 
of District Court of ttoodbury County on behalf of Rhianna Keck, 
conclusively presumed dependent. 

One-third of the death benefits shall be paid to Kandis Keck 
as surviving spouse. 

One-third of the death benefits shall be paid to the Clerk 
of District Court of ~eoster county on behalf of ~ichael Keck, 
conclusively presumed dependent. 

If any recipient Oecomes dis,ualified foe benefits, the 
other two recipients shall share equally in the weekly compen
sation. ~hen two recipients become dis~u•lified, the remaining 
benefits shall be paid entirely to the remaining recipient. 

ORDER 

Ir IS THEREFORE ORDERED that defendants p3y the dependents 
of David LeRoy KecK death Oenef1ts at the rate of two hundred 
fourteen and 94/100 dollars ($214.94) per week in the above 
indicated manner. 

Defendants are further ordered to pay the one thousand 
dollar ($1,000.00) funeral benefit and the assessment to the 
Second Injury Fund. 

Defendants are further ordered to pay the following medical 
expenses: 

Community -le,norial Hospital and Nursin~ Home 
St. ~ary's Hospital 
'layo Clinic 
Osland Ambulance 

$ 367.10 
855. 73 

2,028.50 
181. 80 

Accrued a.nounts are to be paid in a lump sum together ..,ith 
statutory interest pursuant to section 85.30, Code of Iowa, from 
the date said pay~ents become due. 

Defendants are to file a final report upon co~pletion of 
payment of this award. 

Def~ndants are to file interim status reports as required. 

Costs of this proceeding are taxed to defendants pursuant to 
Industrial Commissioner Rule 500-4.33. 

Signed and filed this ___ day of -lay, 1984. 

JOSEPH M. BAU&R 
DEPUTY INDUSTRI~L CO~'IISSIONER 

BEFORE THE IOWA INDUSTRIAL CO~HISSIONER 

CLINTON KELLY, 

Claimant, 

vs. 
File No. 689852 

APPEAL 
WILSON FOODS CORPORATION, 

Employer, 
Self-Insured, 
Defendant. 

D E C I S I O N 

Claimant appeals from a proposed review-reopening decision 
1n which he was denied further benefits as a result of a work 
related injury of December 1, 1981. The record consists of the 
pleadings of the review-reopening proceeding; transcript of the 
hearing together with claimant's exhibit land defendant's 
exhibit A; and the appeal briefs of the parties. 

ISSUES 

Claimant states the issues on appeal thus: 

l. The Hearing Officer errored (sic) in failing 
to penalize the company for failure to issue an 
Auxier letter. 

2. In the face of unan1mi ty by all doctors that 
Claimant's physical problems were either •work 
related• or "work aggravated", and, in the face of 
undisputed constant pain ' since such work related 
aggravation, the Bearing Officer errored (sic) in 
failing to find that Claimant had met his burden of 
proof in showing causal connection of his work with 
his medical problems. 

3. In the face of uncontradicted testimony as 
to the Claimant's substantial degree of disability, 
both functional and industrial, the Bearing Officer 
errored (sic) in failing to award Claimant suOstantial 
industrial disability. 

REVIEW OF THE EVIDENCE 

The evidence was well summarized by the deputy in the 
review-reopening decision and will not be repeated herein. 
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APPLICABLE LAW 

In Auxier v. Woodard State Bosp.-Sch., 266 N.W.2d 139, 
142-143 (Iowa 1978), the court stated: 

We hold, on the basis of fundamental fairness, 
due process demands that, prior to termination of 
workers (sic) compensation benefits, except where 
the claimant has demonstrated recovery by returning 
to work, he or she is entitled to a notice whic h, 
as a minimum, requires the following: 

Ill the contemplated termination, 

[2) that the termination of benefits was to 
occur at a specified time not less that 30 days 
after not1ce, 

131 the reason or reasons for the termination, 

(4) that the recipient had the opportunity to 
submit any evidence or documents disputing or 
contradicting the reasons given for termination, 
and, if such evidence or documents are submitted, 
to be advised whether termination is still contem
plated, 

(5) that the recipient had the right to 
petition for review-reopening under S86.34. 

The claimant has the burden of proving by a preponderance of 
cne evidence that the injury of December 1, 1981 1s causally 
:elated to the disability on which he now bases his claim. 
3odish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 

indahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
,ossib1lity is insufficient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
1955). The question of causal connection is essentially within 

·he domain of expert testimony. Bradshaw v. Iowa Methodist 
-!Ospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
>ther evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need notoe 
:ouched in definite, positive or unequivocal language. Sondag v. 
•erris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
,xpert op1n1on may be accepted or reJected, in whole or in part, 
>y the trier of fact. Id. at 907. Further, the weight to be 
Jiven to such an op1n1on is for the finder of fact, and that may 
>e affected by the completeness of the premise given the expert 
ind other surrounding circumstances. Bodish, 257 Iowa 516, 133 
1.~.2d 867. See also Musselman v. Central Telephone Co., 261 
owa 352, 154 N.W.2d 128 (1967). 

While a claimant is not entitled to compensation for the 
esults of a preexisting injury or disease, the mere existence 

•t the time of a subsequent 1nJury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
! 956). If the claimant had a preexisting condition or disability 

: hat is aggravated, accelerated, worsened or lighted up so that 
. t results in disability, claimant is entitled to recover. 
l i cks v. Davenport Produce Co., 254 Iowa 130, 115 N.K.2d 812, 
1962>. 

• The Iowa Supreme Court cites, apparently with approval, the 
• J.S. statement that the aggravation should be material if it 
s to be compensable. Yeager v. Firestone Tire & Rubber Co., 

'53 Iowa 369, 112 N.W.2d 299 (1961); 100 C.J.S. Workmen's 
·ompcnsation S555(17)a. 

The burden of persuasion 
· lai~ant and does not shift. 
!41 ILW.2d 904 (Iowa 1976). 

on the issue of causation is on the 
McDowell v. Town of Clarksville, 

ANALYSIS 

Regarding the first issue claimant was receiving workers' 
·ompensation benefits until he return to work on January 17, 
982. Claimant was unable to perform the assigned work after 
he first day. He was then placed on sick leave which he drew 

,ntil August 1982. Claimant's action was served February 12, 
982. The form 2 filed in this case indicates the last payment 

•f workers' compensation benefits was made February 14, 1982. 

Due to the fact that claimant was aware of his rights and 
xercised those rights as well as the fact that claimant was not 
ut loose with no payments at all but received some six months 
f sick leave benefits the fundamental fairness-due process 
ro~isions of the Auxier decision would appear to have been 
at is fled. 

On the second issue claimant did indeed sustain a work 
elated aggravation of a preexisting condltion. Such aggravation, 
owever, resulted in only temporary disability. Claimant has a 
•reexlsting internal condition that predisposes him to painful 
Ymptoms when he performs work that requires him to do repetitive 

•ending, stooping lifting or prolonged standing. This type of 
ituat1on does not result in work related disability except for 
he Period of time the work induced symptoms prevent employment. 
he disabling symptoms related to claimant"s employment terminated 
•nuary 17, 1982. Although claimant was unable to return to his 

>rior employment this was due to the preexisting condition 
ather than the symptoms caused by the temporary aggravation. 

Claimant contends the burden of proof shifts to the defendant 
nee the claimant establi~hes a prima facie case for compensation. 
0 authority is cited in favor of such proposition. Authority 
0 the contrary is readily available. As the court stated 1n 
,cDowell v. Towr of Clarksville, 241 N.W.2d 904 (Iowa 1976) at 
age '108: 

The words "burden of proof• may refer to the 
burden of producing evidence or the burden of 
Persuading the fact finder. see McCormick, Evidence 
(2d Pd.) S336 at 783-785. Apparently the district 
court in reversing the Comm1ssioner's decision was 
not thinking of the burden of producing ev•~ence, 
f~r the employer did produce evidence. Th district 

court must have been of the view that the other 
burden of proof, the burden of persuasion, passed 
to the employer when claimant made a prima facie 
case, and that the Commissioner erred in thinking 
claimant continued to have the burden of persuasion. 

The burden of persuasion, however, does not 
shift. McCormick, Evidence (2d ed.) S336 at 784. 
If the proponent of a proposition generates a fact 
issue and his adversary adduces no proof, the 
adversary simply takes the risk of having the fact 
finder find that the proponent of the proposition 
sustained his burden of persuasion. Id. S338 at 
791-792 ("the proponent will not be entitled to the 
direction of a verdict in his favor on the issue, 
but rather the court will leave the issue to the 
decision of the Jury ..•. If (the proponent] had 
remained silent at the outset he would irrevocably 
have lost the case on this issue, but the only 
penalty now applied to his adversary is the risk, 
if he remains silent, of the Jury's finding against 
him, though it may find for him.") 

Applying these principles to the present case, 
claimant had the burden of persuasion on the issue 
of causation, and that burden did not shift. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa); 
Bodish v. Fischer, Inc., 257 Iowa 516, 520, 133 N.W.2d 
867, 869 ("claimant's burden does not shift"). 

As indicated in the discussion regarding the second issue 
the disability related to claimant"s injury with defendant 
employer was temporary in nature. That claimant has an industrial 
disability is not disputed. He had one when he first went to 
work for defendant. That claimant has an industrial disability 
related to an injury while employed with defendant ls substantially 
disputed and as found by the deputy, with concurrence herein, 
not established by a preponderance of the evidence. 

Review of the record discloses the findings of fact and 
conclusions of law of the deputy are proper. 

WHEREFORE, the proposed decision is adopted as the final 
agency decision with the further findings and conclusions 
contained herein. 

FINDINGS OF FACT 

Claimant was not denied due process by any alleged failure 
of notice regarding termination of benefits. 

That on oc about December 1, 1981 the claimant sustained a 
personal injury which both arose out of and in the course of his 
employment. 

That on March 5, 1963 a diagnosis of "possible inJury to 
disc at L3-L4" was reached. 

That on Apr ll 27, 1977 a diagnosis of "marked narrowing of 
the LS intervertebral disc based with moderate degenerative 
changes" was made. 

That in 1977 a diagnosis of "back pain" was made by Dr. Bradley 
Berman, M.D • 

That the claimant sustained a work related injury in 1977 
while employed by this employer, that inJury being to the 
claimant's low back. The claimant has continued to have residual 
problems in that area of his body since the date of that 1977 
injury. 

That the claimant has not demonstrated by a preponderance of 
the evidence that his present complaints were caused or aggravated 
by a work incident in December 1981. 

CONCLUSIONS OF LAW 

Claimant has failed to sustain his burden of proof and has 
not established a causal relationship between the injury of 
December l, 1981 and his present disability. 

Claimant is not entitled to any additional benefits for 
alleged denial of due process. 

ORDER 

THEREFORE, it is ocdered that the claimant shall take 
nothing further from these proceedings. 

The costs of the ceview-reopening hearing are taxed to 
defendant and the costs of the appeal are taxed to claimant. 

Signed and filed this 29th day of December, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

• 
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BEFORE THE IOWA 1NDU3TR1AL CCMMISSIONEP 

MICHAEL !(ELLY, 

Claimant, File Ne,, 700314 

R E V I E W vs. 

KEOr~K STEEL CASTING, 

Employer, 

R l O P E N I N G 

D E C I S I O N 

and 

CONTINENTAL INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

INTROOUCT I ON 

This 1s o procoedin9 in review-reopening brought ty Michael 
Kelly, the claimant, against his e~ployor, Keokuk Steel Casting, 
and the Insurance carrier, Continental Insurance Company, to 
recover additional b,refits under the Iowa wo,kers' Compensation 
Act on ac~ount of an injury he sustained on March 4, 1982. This 
matter came on tor hearin9 bctorn the undersigned at the Henry 
County Courthouse in Mount Pleasant, Iowa on October 13, 1982. 
The record was considered fully submitted on Novemb~r 29, 1982. 

On Hay 13, 1982 defendants filed a lirat report ot Injury 
concerning tho March 4, 1982 injury. On Hay 27, 1982 defendants 
filed bOth a memorandum of agroem<>nt Indicating that tl,e "eekly 
rate tor compensation bc.nctlts was $157.97 and a final report 
indicating that 8 J/7 weeks of temporary total disability (March 
5, 1982 through Hay 2, 19821 had been paid pursuant to the 
memoronduru ot ngccemont. 

The record consists ot the transcribed testimony of the 
claimant, ot Dr. Hare Joseph Williams, and o{ George Michael 
Adamsi claimant's exhibit 1, a packet of varied medical reportsi 
defendants' exhibits A through S, varied medical reports: 
detcndant&' exhibit T, memorandum of agreement for ~ay 17, 1977 
1nJury: defendants' exhibit U, clo1mant's employment history 
with defendant employer: defendants' exhibit V, minutes for Hay 
2, 1980 meeting; defendants' exhibits Wand x, lnterof{ice 
correspond<nce dated June 25, 1980 and June 27, 1980: and 
defendants' oxh1blt Y, rciqu,•&t for action by payroll departm<'nt 
dated June 27, 1980. Claimant's exhibits 2-8, x-rays, were 
markeO but not ottereo. 

The issue to be determlnPd is whether the claimant lo 
entitled to permanent partial disability benefits. 

R&Vl&W Ot· THE IIECORD 

Claimant test1lled that while he was performing his work as 
a grinder on March 4, 1982, a 700 pound costing struck him In 
the back, throwing him into a tabl••• and then slid down hlo leg 
and ankle. He recalled jerking hlD neck when th• casting pushed 
him. Claimant woe taken to first aid where an air bag was 
applied to his leg to prevent swelling and was next transported 
to the Keokuk Area Hospital by ombulanc~. X-rays o{ the lumbar 
spine and right ankle yleld~d normal tlndings. The hospital 
records document that claimant was complaining about both ankle 
and bock pain at that tltH. Likewise, in office notes for Morch 
5, 1982, llobcrt R. Kemp, H.D., noted that the claimant hod 
swelling of the ankle and calf and that the lumbosacral area woo 
traumatized. 

Since claimant's lcq symptoms peralstrd, an x•ray of the 
tibia and llbula was taken on Hatch 9, 1982. The diagnostic 
tool r•·venlcd a non-dlsplaci,d fractur<' through the mldshaft ot 
the fibula. Accord1ngly, Dr. Kemp applied o plu&ter splint to 
the lo,.,er right extremity. A tollow-up x-roy on April 16, 1962 
indicated that th< fracture was healing and was in good alignment. 
Clnimant began to complain ot nee~ pain on March 17, 1982 and on 
subsequent dotes. Ac, cvlcal spine x•ray conducted on April 22, 
1982 showed normal ccrv1col lordos1e, well align~d cervical 
vertebr~l bodies, well maintained lntPcvcrtebrol disc spaces, no 
oncrouchmont upon the neural loramlno and normal pcc-curvlcal 
solt •issues. (Clnlmant explained that ho waited awhile to 
roport the reek complaint because he wantPd to be sure It was 
more than juot o paooing ache ot pain. l 

Apparently clo1mant also complained about po9slng blood 
sometime in March of 1982. Dr. Kemp ordered tnsts run at Keokuk 
Arca Hospital on March 19, 1982, Or, hemp's diagnosis was that 
claimant sutlcr,d trom old inflammatory changes of the duodonal 
bulb and that no active proslas was identified, Dr. Kemp 
subsequently ,etorrcd th, claimant to Wilson L. Dovie, H.O., who 
rcopoctl'd to Or. Kllmp In a letter dated July )0, 1962: 

I saw your patlont, Hr. Hike Kelly in the ott,ce 
today. You HO wd I aworn ol hiD l ,otory nnd I 
will not repeat 1t hure. 1n brlnl, ha woo lnJur,•d 
in an ir1ustrlal acc1dnnt on Morch 4th, 1982 nnd 
sine, tt,, duy alt• r th•• occident has complolnc•d ol 
obdomlnal blootlng and tullnM1s, particularly whil,• 
Bitting and not <Plot,~ to meals. Ho had nn upper 
CJ on Ha,ch 19th sho,.,ing old inllammatlon 1n the 
duod•·num and he had a nor ma I bn r i um Pnema. lie hns 
passed bright red blood per rectum on two occasions, 
thrco doys altor his accldont and obout on,• week 
ago. The rcmalndrr of his hlotory lo negative. 
His oxominat1on Is r,•markablc tor very mild tender
ness 1n the oplgastrlum and right upper quadrant. 
Th~re lo no tympani, maBS<'B or organom<'galy by my 
exumlnotlon today. 

Hy Impression Is that thu patient has abdomln~l 

bloating and discomfort of unknown etiology. I am 
unable to relate this to his accident. I would 
consider gastritis, duodenltl&, or peptic ulcer 
disPasc, gallbladder disease or colitis. I think 
much less likely 16 chronic pancreat1tia. He may 
also have food intolerance such as milk products or 
caffeine. 

Hy recoarnendation was that 1f the disco•fort is 
sufficient enough he should undergo further diagnostic 
testing, which might Include setum amylase, chem 
profile, upper GI, panendoscopy and proctoscopy. 
Ultrasonography of the gallbladder could be done If 
these tests were all normal. The patient expressed 
a dnslre to think about this ond said that he would 
be discussing them with you. 

(Detcndants' exhibit c.J 
On April 29, 1982 Or. temp released the claimant to return 

to work on Hay 3, 1982. In office notes for Hay 14, 1982, D<. Kemp 
remarks that claimant's fracture had healed at least 751 and was 
of minimal significance since the location of the break wao not 
a weight bearing area. Dr. Kemp further colMlented that he fo~nd 
1t d1flicult to relate the claimant's complaints of back, neck 
and stomach pain to the "ork injury. His opinion remained 
unchanged alter he saw the claimant on September 8, 1982. 
However, hu did acknowledge that claimant's back complaints were 
ongoing and therefore recommended claimant consult with a 
specialist. 

Jerry L. Jochims, H.D., evaluated the claimant on July 27, 
1982 at the request of the defendants. He received a description 
ot the in)ury from the claimant which was essentially consistent 
with the record. Dr. Joachim& set forth his examination findings 
and impreason In a report prepared on the date of the exam1nat1on. 

III performed range o{ motion evaluation of h1s 
cervical, dorsal and lumbar spine, all of which 
demonstrated findings totally within normal llmits. 
There was no evidence of local tenderness on 
palpation and pe<cuss1on over the posterior spinous 
processes of any of these vertebra and flexion, 
e xtension and rotatory motions and lateral bending 
were all within normal limits. Straight leg 
raising was totally within normal limits. Gross 
motor testing of the lower extreaities demonstrated 
5+ motor strengths in all ma)or motor g,oups as 
well as a normal evaluation of S+ motor strengths 
in the uppers. Reflexes in the biceps, triceps, 
patellar and ankle areas were all within normal 
limits and symmetrical in their Intensity. No 
evidence of asymmetry of muscle masses of the quads 
or thighs on circumferential measurement. Similarly, 
no changes of muscle mass in the upper extremities 
1n arm or forearm evaluation. Ranges of motion of 
the shoulders, elbows and wrists were within normal 
limits. 

Of special note is that while examining the 
patient's lower extremities In his recumbent 
position, he semi-sat up and held h1s head and neck 
up, chatting freely throughout the exam. La t er, I 
did a rectal exam1nat1on which was entirely wi t hin 
normal limits and while he was waiting for me to 
write notes, he seemed to lay comfortobly on the 
examining table, semi-twisted, resting h1s head on 
his elbow. 

Xrays of his dorsal and lumbar spine were 
entirely within normal limits with no evidence of 
disc space narrowing. There certainly 1s no 
•vertebra• out ot place 1n any of theae areas. I 
did not obtain cervical spine xrays since I Celt 
his motion and neurological examination "ere so 
normal that they were not indicated as well as my 
having the impression that he previously had had 
cervical spine films done elsewhere. The report of 
those l1lms comes from Keokuk Area Hospital, dated 
4/22/82, demonstrating normal findings. 

Examination of the right lower leg demonstrates 
a little induration In the muscle tn.lBS of the 
posterolateral cal{ area. I reviewed xrays o( that 
area done here in the office which dcmonstrote a 
healed nondisplaced fracture of the mid-shaft of 
the right Cibula. Thia was not a displaced fracture. 

llanges ot motion again 
arc within normal limits. 
not present with the skin 
comparing the two teet. 

in the knees and an kles 
Plant ar callosities arc 

smooth and symmetrical, 

It Is my lmprcss1on that this qentleman has no 
perman~nt partial Impairment as a consequence of 
thu allogcd injury ot March 4, 1982. The mid· sholt 
l1bular t,acture is healing nicely and Is not a 
tracture which I would consider to be unstable, 
There 1a no uv1dencr of change in the ankle joint 
radlograph1cally in that the joint and mortise are 
wcll persurvcd (sic]. The exam is totally normal. 
The patient's subJt'Ctive complaints !ar outwe1ght 
(sic] any objectlv~ findings whatsoever and I find 
that he is a normal, well-developed, Caucasian male 
who Is ceJdy and fit at this time to return to any 
and all types oi labor. 

(Outcndants' exhibtt P.) 

In a lotter dated August 2, 1982 and addressed to defense 
counsel, Dr, Jochims repeated hlB conviction that claimant had 
no permanent d1sabil1ty: 

In essence, my summary would i ndicate that he 
did not sustain a permanen t ly disabling type of 
injury and my suspicion is that hc•has been gu ided 
Into this atrocious parade through chiropractic 
ot{ices in an attempt to perpetrate a secondary 
galn. I found him to be the most healthly (sic) 33 
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year old male I have examined in many months. As I 
review your file of notes which you forwarded to 
me, I have no hesitancy in rendering an excellent 
prognosis if this gentleman is returned to gainful 
employment as soon as possible. The longer he is 
allowed to perpetrate the disability profile and 
extend his medical benefits or work comp benefits 
in the light of layoff, the more refractory he will 
be to total rehabilitative efforts. 

(Defendants' exhibit R.) 

Dr. John L. Barakat, a chiropractor, saw the claimant on 
,pril 28, 1982 for complaints of pain between the shoulders 
eferrable to the work injury. Dr. Barakat set forth his 
indings and recommendations in a report dated July 1, 1982 and 
ddressed to defense counsel: 

Musculoskeletal Examination: 

Palpation of cervical and thoracic spine revealed 
tenderness of paravetebral muscles bilaterally from 
C7 to T2. 

Cervical range of motion revealed the following: 
Lateral flexion - Pain and limit (Rt.). Muscle 

weakness with right lateral 
flexion. 

Brachioradialis, biceps, and tricep reflexs [sic) 
were active and equal, bilaterally. 

All orthopedic and neurologic tests were essentially 
negative. 

Roentgenological Findings: 

Radiographs of cervical and upper thoracics were 
taken at this clinic on April 28, 1982. The 
following views were taken: A-P Cervical, Thoracic, 
and Lateral Cervical. 

The Lateral study revealed a reversal in the normal 
curvature of the cervical spine. 

The A-P and Lateral studies revealed normal bone 
trabeculae witb no apparent fracture or osseous 
pathology. 

Diagnosis: 

Acute cervico-thoracic strain with myalgia. 

Treatment: 

Spinal manipulation of cervical and thoracic 
vertebrae. The patient also received hydroculator 
hot pack treatments to the paravetebral musculature 
of cervical and thoracic spine. 

Prognosis: 

I am unable to give an accurate prognosis, since 
patient was only seen once at this clinic. The 
patient has been released from my care, and he was 
advised for his own convenience to seek chiropractic 
care from a practitioner close to his residence. 

(Defendants' exhibit O, page 2.) 

Marc J. Williams, D.C., who has been in practice twelve 
,ears, testified that he first examined the claimant on April 
lO, 1982 at the request of claimant's counsel. He received a 
>istory from the claimant that was essentially consistent with 
. he record. His initial examination revealed findings of 
Limited range of motion upon flexion, extension, left lateral 
lexion and right lateral flexion of the cervical spine and upon 

•11 but flexion of the dorso-lumbar spine. Dr. Williams treated 
he claimant with manual manipulations throughout the month of 

lay of 1982. 

Dr. Williams last evaluated the claimant on October 10, 
L982, at which time he found the only abnormal range of motion 
:tud1es to be those of right lateral flexion of the cervical 
,pine (20 degrees instead of 40--the same finding as on April 
SO , 1982) and of dorso-lumbar extension (10 degrees instead of 
SO degrees--a loss of ten degrees since the April examination). 
':rays taken on that date and compared to those taken at the 
.ime of the first examination revealed narrowing of disc spaces 
•nd some swelling in the alignment area of the cervical spine, 
oss of mobility at L4 /L5 and signs of stress at L3. Dr. 

lilliams acknowledged that he had not seen any other x-rays, 
•xcept those taken by Dr. Jochims. He speculated that Dr. 
Jochim~• x-rays were taken in a lying down position and noted 
hdt his x-rays were taken with the patient standing in what he 
alled a stress position. Dr. Williams also related that the 

>nly medical report he had reviewed was that of De. Barakat. 

Dr. Williams opined that claimant suffered a hypecflexion 
'YP~rextension injury at work on March 4, 1980, which resulted 
n a 20% functional impairment based on the AHA Guides. Dr. 

lilliams acknowledged to the defense counsel that he had no 
iedical training, was not a member of the AMA and had not 
eceived instruction in the use of the Guides by any medical 

loctors. However, Dr. Williams countered by stating that he had 
>Bed. the Guides on prior occasions, had received training in 
eading the Guides from other chiropractors and previously has 

>ee n qual1f1ed to testify regarding such ratings in Iowa District 
ourts. 

At the time of the hearing, claimant testified that he had 
ot return~d to work since the date of the injury. A company 
ayoff, which began prior to his release to return to work, was 
n existence. Claimant indicated that he generally does less 
nan before the injury because all activity he has attempted is 
ainful. Claimant concluded that despite the fact he has not 
eturned to work, he would not b~ able to maintain his previously 
igh level of production. 

Claimant, who is in his early 30's, has a high school 
education and received electrical training while in the marine 
corps. Claimant testified that he was employed at the Iowa Army 
Ammunition Plant until being fired for missing work. He was a 
production worker for both Fruehauf and for Sheller Globe; he 
was fired by the former for tardiness and by the latter for 
fighting with another employee. Claimant acknowledged that he 
has been fired by defendant employer on two occasions and 
rehired with time off as the penalty. (Defendants' exhibit V.) 
He received an oral warning regarding low production on June 25, 
1980 and was suspended for poor workmanship on June 27, !980. 
(Defendants' exhibits W, X and Y.) Claimant had no recollection 
of receiving time loss benefits for a Hay 17, 1977 injury to his 
right little finger, which was documented under Industrial 
Commissioner File No. 470497. 

George Michael Adams, personnel director for defendant 
employer's Keokuk operation, verified that claimant has not been 
recalled to work because of a reduction in the work force and 
his respective seniority date. Hr. Adams acknowled~ed that a 
poor record and impairment rating would lessen ~ne s 
employability and that claimant's recall would b~ by 
operation of the collective bargaining agreement. 

APPLICABLE LAW 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. Olson 
v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251, 
(1963). 

In Parr v. Nash Finch Co., (Appeal decision, October 31, 
1980) the Industrial Commissioner, after analyzing the decisionG 
of Mcspadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980) and 
Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980), 
stated: 

Although the court stated that they were looking 
for the reduction in earning capacity it is undeniable 
that it was the "loss of earnings" caused by the 
job transfer for reasons related to the injury that 
the court was indicating justified a finding of 
"industrial disability." Therefore, if a worker is 
placed in a position by his employer after an 
injury to the body as a whole and because of the 
inJury which results in an actual reduction 1n 
earning, it would appear this would Justify an 
award of industrial disability. This would appear 
to be so even if the worker's "capacity" to earn 
has not been diminished. 

An opinion of an expert based upon an incomplete history is 
not binding upon the commissioner, but must be weighed together 
with the other disclosed facts and circumstances. Bodish, 257 
Iowa 516, 133 N.W.2d 867 (1965). In regard to medical testimony, 
the commissioner is required to state the reasons on which 
testimony is accepted or reJected. Sondag, 220 N.W.2d 903 (1974). 

ANALYSIS 

The weight of the medical evidence fails to support finding 
that claimant sustained any permanent impairment as a result of 
the March 4, 1982 injury. The opinions of Dr. Kemp and Dr. Jochims 
are entitled to more credence than the opinion of Dr. Williams 
(Dr. Barakat did not render a conclusive opinion on permanency) 
not merely because of their superior credentials and mutual 
corroboration, but because the record as a whole is more compatible 
with their conclusions • 

While the injury as described by the claimant appears to 
have been severe, x-rays of his lumbar spine (taken at the time 
of the injury) and of his cervical spine (taken on April 22, 
1982 after he complained of neck discomfort) were normal. Dr. Barakat 
took x-rays on April 28, 1982 and reported that claimant had a 
reversal of the cervical spine. However, that he apparently 
examined only the cervical and upper dorsal spine (probably 
because claimant's complaints were limited on that date to pa1n 
between the shoulders) and found restricted motion only upon 
right lateral !lexion is of importance because two days later Dr. 
Williams found limitation of cervical motion in all directions 
as well as limitation of all but flexion of the dorsal-lumbar 
spine (claimant's complaints were more extensive on April 30, 
1982). That cla imant was released to return to work by Dr. Kemp 
on the intervening day cannot be overlooked. Finally, examination 
and x-ray of the dorsal •nd lumbar spine taken by Dr. Jochims on 
July 27, 1982 supported Dr. Kemp's earlier conclusions. Dr. 
Jochims' explanation that additional cervical x-rays were not 
necessary in light of his examination findings appears rea 
sonable. 

Claimant implies that Dr. Kemp and Dr. Jochims did not take 
his complaints seriously nor examine him as thoroughly as Dr. 
Williams. Such allegation, even if acceptP.d as true, would not 
enhance Dr. Williams' opinion which was based on claimant's 
complaints, on a review of only Dr. Jochims' x-rays and Dr. 
Barakat's report and on his own examinations and x-rays. 
Clearly his findings and conclusions were contradicted by those 
of Dr. Kemp and Dr. Jochims and were minimally consistent with 
those of Dr. Barakat. 

It should also be noted that the record did not contain 
evidence of permanency resulting from the leg fracture or from 
the abdominal complaints. The latter were not even related to 
the injury by the evidence. Likewise, the record would not 
support an award of industrial disability under the McSpadden
Blacksmith rationale since claimant's inability to return to 
work is related to a general reduction in defendant employer's 
work force. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

WHEREFORE, for all the reasons set forth above, the undersigned 

• 
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hereby makes the following findings of fact and conclusions ot 
law: 

FINDING 1. Claimant sustained a right ankle sprain, a non
displaced fracture through the midshaft of his right fibula and 
contusion of the lumbosacral area on March 4, 1982, when a 700 
pound casting struck him 1n the back, pushing him into a table 
before sl1d1ng down his leg; claimant complained of neck pain 
two weeks after the injury. 

FINDING 2. Claimant was releas~d to return to work on May 3, 
1982 but has been on layoff status since du< to a general 
reduction in defendant employer's work force. 

FINDING 3. Claimant has not sustained permanent impairment as a 
result of the March 4, 1982 1n1ury. 

CONCLUSION A. Claimant is not entitled to an award of 1ndustria. 
d 1sab11 ity. 

ORDER 

THEREFORE, IT IS ORDERED that claimant take nothing from the 
present proceeding. 

Costs of the proceeding are taxed to defendants. See 
Industrial Commissioner Rule 500-4.33. 

Signed and filed this ___ day of September, 1983. 

LEE M. JACKWIG 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE 1HE IOWA INDUSTRIAL COMMISSIONER 

LORAS J. KEMP, 

Cla 1mant, 
Fl le No. 6 22022 

REVIEW-
FLEXSTEEL INDUSTRIES, INC., 

Employer, 

and 

EMPLOYERS INSURANCE 
OF WAUSAU, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

R E O P E N I N G 

D E C I S I O N 

This 1s a proceeding 1n review-reopening brought by Loras J. 
Kemp, claimant, against Flexsteel Industries, Inc., employer, 
and Employers Insurance of Wausau, insurance carrier, for the 
recovery of further benefits as the result of an inJury on 
Deceinber 21, 1979. /. hearing was held before the undersigned or. 
February 24, 1983. The case was considered fully submitted upo~ 
receipt of claimant's brief on March 11, 1983. 

The record consists of the testimony of claimant, Dennis 
He1denrich, Constance Kemp, Catherine Jean Kr1ebs, and James 
Schiltz: claimant's exhibits 1 throught 23, and 26 through 28: 
and defendants' exh1b1ts 1 through 19. 

ISSUES 

The issues presented by the parties at the time of the 
pre-hearing and hearing are ~hether there is a causal relation
ship bet~een the alleged inJury and the disability on which 
claimant 1s no w basing his claim: the extent of healing period 
and ~raanent part1al disability benefits he 1s entitled to: and 
a question as to claiaant's rate. 

FACTS PRESENTED 

Claimant received an injury a,ising out of and 1n the course 
of his e,r:ployment vith defendant erployer on December 21, 1979 
•hen, while dr1v1n9 bac, froE a trip to Cal1forn1a he vas 
involved in an accident -1th a car near Reno, Nevada. Cla1aant 
testtf1ed he bOunced around beh1nd the steering wheel and opined 
he was in a state of shock. Cla1r.ant stayed 1n a &otcl rooc in 
Reno and then Ile• hose. Claimant 1nd1cated that ~hen be got 
hose he ,ent to sleep but became sore and stiff. On Deceit.bet 26 
clai&ant reported to ~ork and -as seen by L. C. Faber, K.D. 
Cla1sant revealed that D,, Faber took a-,ays, and gave claimant 
physical tberapy and aedication three times a ,eek fo, a month. 
Cla1aant disclosed that be did not ,eturn to -ork and stated 
that he cont1rued to have lo- bac< ~a1n - ith radiation do- n his 
left leg. In februa,y, claiaant -as hospital1zed and a syelograc 
-as perfor-ed. C!ai&.ant stated that -hen he - as released :o 90 
back to ,ork on v.arcb ~4, 1~80 he received a layoff notice. 

Claiaant testified that sbo,tl~ af•er being ,elcased to 
ret~rn to ,or• he started -o,king for anot~e, truck co::,pany as 
an over-the-road driver. Clataan: 1ndica~ed tbts )Ob required 

l1ft1ng and h1s back did not improve. Claimant disclosed he was 
terminated 1n September 1980 when he refused to hire someone 
else to unload the truck of frozen meat and d1d not feel he 
could do it himself. Claimant revealed that he has not driven 
since. 

Claimant testified he has trted to get employ~cnt. Clai~ant 
did not work in 1981 and worked tor two months in 1982 at a 
minimum wage position making popcorn and change. Claimant 
stated he has looked (or jobs as a dispatcher and has been 
instructed by doctors not to drive a truck. Claunant does not 
feel he could drive a truck at this time without pain. Claimant 
test1tied he still has low back and leg pain and that he has not 
experienced a change in h1s condition. Claimant stated he uses 
a TENS unit sixteen to eighteen hours a day. 

Claimant became e~ployed as a trainee dispatcher for A.G. Tr 
and presently is dispatcher and manager and presently receives a 
salary of $20,000.00 per year. 

On cross-examination, claimant revealed that doctors have 
not operated on his back and are not contea,plating on doing so. 

Dennis He1denrich testified he 1s an over-the-road truck 
driver and once drove for defendant employer. Hr. He1denr1ch 
stated that the job of over-the-road truck dr1v1ng requires a 
lot of lifting. 

Tyrone Freese, who testified by way of deposition, stated he 
1s a truck dr1ver for defendant eaployer and drove with claimant, 
Mr. Freese revealed that he was w1th cla1mant at the t1me of the 
accident on December 21, 1979. Hr. Freese stated that the 
accident bounced him around a lot. Hr. Freese indicated that 
dr1vers were paid by the ~ile when driving and by the hour whe~ 
unloading. Mr. Freese described the Job requirements. 

On cross-examination, Mr. Freese disclosed that he did not 
recall that claimant ever complained about his back prior to the 
injury. On red1rect exam1nat1on, Mr. Freese indicated that 
claimant complained of a bump on his back the Monday followl119 
the accident. 

Constance Kemp testified that she is claimant's wife and 
stated she noticed claimant had a mark on his back when he came 
home after the accident. Mrs. Ke~p indicated that the Injury 
affected claimant's sleeping and the chores he did around the 
house. 

Scott c. HcCuskey, H.D., who testified by way of deposition, 
indicated he is an orthopedic surgeon and first examined claimant 
on February 29, 1980. o,. McCuskey stated: 

Q. What was your d1agnosis? 

A. My diagnosis during the first visit after 
examining him, and I also had h1s X rays from 
F1nley Hosp1tal, including the myelogram to look at 
at that state, was I thought he had a strain of the 
sacroiliac joint on the left side and also I raised 
the question of some extra-articular 1rr1tation of 
the lower back area with some muscle sprain in that 
same area. I did not feel that he had either a 
pinched nerve or herniated disk or any fractured 
bones. 

Dr. McCuskey revealed that claimant's pain did not respond 
to rest and heat. Dr. McCuakey disclosed that he originally 
felt claimant could continue being a truck drive, but changed 
his mind over time. Dr. HcCuskey opinPd that claiNnt'• con
dition has improved and 1& stabilized at this time. Or. HcCuakeY 
stated: 

Q. Have you advised him or have you placed soS<J 
limitations on what type of work and what ar.ount of 
work he should do? 

A. Yes, I have. 

Q. Can you tell us what those are, Doctor? 

A. Yea. I advised him that activities that would 
put a large strain on his back, primarily lifting, 
lift1ng heavy weights, roughly thirty-five pound• 
or greater, that repetitive atooping or bending 
would be specific actlvittes that would be hard on 
his back. I also mentioned directly driving a 
truck or any vehicle for long periods of time as 
this also tends to put a lot of the - or< on the 
back and would not be beneficial. 

Dr• NcCuakey opined clataant has a pec&ant'nt irpai,aecnt of 
ten percent as of August 17, 1981. Dr. McCua,ey described 
clataant'a injury as a soft tisaue inJury. Dr. ~cCuskey dlecloa 
that he sent clat&ant to be exa■lned In Io- a City and t,eated. 
They also rated claimant's lmpairaeent at ten percent. Dr. 
McCuskey opined clai11ant ,~acht'd his maxl:u~ iq,rove...,nt in 
Febr uacy 1982. 

J. Ne=crs, ~.D., in a ceport dat~d February 11, 1980 
stated: 

PI: This JOan • •s tnvolved tn a true• accident 
while driving for Flexstet'l in D~ceaber 1979 and be 
had to ta,e the ditch to avoid a head on co!lieion 
and got along all rig~t (sic) for a fe . daya and 
then at>Out 3 days later had tac< pain and so~e pain 
In the left leg - hlch se<:c.s to be In about tl:.e 
L4-L3 dt'r..,..tom•. Tte pain goes dc•n the anterior 
thigh and acro1.a tt.-r fcor.t of tt,.e rnt-e ac,o•• the 
front of the ,ne~ do•n the left pretlbial area i,to 
hts Coe~. B~ alao qeta nu~tneas in the foo~. He 
has pain ir. the lo- tac• . Be has not -ar•ed alnce 
the 1nJury. 

Physical exa-ir.atio• a•o~s at.out 50 , li~.tatiot of 
}u..:,ar AO• ion and poa■ ibly a 1r.t1e core. Hi• pain 
ln the bac• is Inconsistent. Bia leg aigna are 
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negative and the neuro exam of the lowers is 
negative. Rout i ne views of the lumbar spine show 
pre-ex isting narrowing of the lumbosacral disc 
space. Hyelogram 1s negative although there is a 
big space anterior to the ducal sac which could 
still have an LS disc 1n that area. 

D1agnos1s: I do no t believe this man has a rupt ured 
disc and I believe the best thing would be a return 
to work. I do believe the man is genuine in his 
complaints but I believe he will not be made worse 
by work and that I would get him on a program of 
e xercises and back to wor k . 

In his report of February 20, 1980, R. s. Cairns, H.D., 
ated: 

In the past I have seen this patient for back pain 
with some radicular element. This was in 1978 and 
the patient responded well to a conservative 
treatment program. He states he has had no significant 
problems since. 

The patient currently complains of pain in the back 
with radiation down the anterior thigh to the foot. 
Re complains of numbness in this region. Be states 
that there 1s one exercise which apparently involves 
straight leg raising which seems to precipitate his 
problems. 

rHYSICAL EXAMINATION: Shows that the patient 
points to the left sacroiliac region as the source 
of his pa i n. He has no palpable muscle spasm. He 
1s tender 1n the lumbosacral region over the 
posterior elements. Straight leg raising is normal. 
Ris reflexes are symmetric. Toe strength is intact. 
There is no atrophy. Sensation 1s somewhat diminished 
over the anterior and medial aspect of the foot and 
leg. X-rays are reviewed and the patient 1s noted 
to have a transitional vertebra with what appears 
to be lumbarization of Sl. The myelogram appears 
to be normal. 

IMPRESSION: Back strain, R/0 aggravation of 
pre-existing degenerative disc disease. I do not 
believe this patient has a frank hern1at1on of 
nuclear material and would feel that a conservative 
treatment approach 1s indicated. 

RECOMMENDATION. I believe this patient should be 
fit with a lumbosacral corset ambulated. He should 
confine his e xercises to the pelvic tilt, knee to 
chest and isometric situp. He may be discharged as 
soon as the corset 1s fit and he has demonstrated 
the ability to ambulate in it without severe 
aggravation of symptoms. I would hope that within 
several weeks that he might be returned to a light 
duty type job. 

Claimant's exh1b1t 9, which appears to be doctor notes from 
~a City dated December 19, 1980, contains the following: 

IMPRESSION - this patient 1s experiencing chronic 
low back pain and leg pain similar to a LS radicular 
pain. At this point, the patient appears to be 
approximately 10% total body disability, medically. 

RECOMMENDATIONS - vocational rehabilitation was 
discussed with the patient and the patient was 
advised regarding the vocational rehab1l1tation at 
the University of Iowa and a brochure was given to 
the patient. If this option is not excepted (sic) 
the healing period foe this patient should shortly 
be ended. We are not recommending surgery at this 
point. The patient 1s advised, however, to continue 
strengthening exercises. Patient seen and examined 
with Dr. Lehmann. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
! evidence that the injury of December 21, 1979 1s causally 
lated to the disability on which he now bases his claim. 
hsh v. Fischer, Inc., 257 Iowa 516,133 N.W.2d 867 (1965). 
,dahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
3S1b1lity is insufficient: a probab1l1ty is necessary. Burt v. 
, n Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
JSS!. The question of causal connection is essentially within 

domain of e xpect testimony. Bradshaw v. Iowa Methodist 
1pltal, 251 Iowa 375, 101 N.W.2d 167 (1960). 

~xpert medical evidence must be c onsidered with all other 
1dence introduced bearing on the causal connection . .!!!!!.!, 247 
•a 691, 73 N.W.2d 732. The opinion of experts need not be 
•ched 1n definite, positive or unequivocal language. Sondag v. 
r 1s 113ruw.:i.n;,, 220 N.W.2d 903 (Iowa 1974 ) . l\n <-xp,• r t' ,-

1n1on may be accepted or rejected, 1n whole or in pact, by the 
,er of fact. Id., at 907. Further, the weight to be given to 
: h an opinion Ts for the finder of fact, and that may be 
ected by the completeness of the premise given the expert and 

•er surrounding circumstances. Bod1sh, 257 Iowa 516, 133 N.W.2d 
I . See also Musselman v. Central Telephone Co., 261 Iowa 352, 
I N.1,. 2d 128 (1§61). 

Our supreme court has stated many times that a claimant may 
. over for a work connected aggravation of a preexisting 
, dition. Almquist v. Shenandoah Nurseries, 218 Iowa 724, 254 
I. 35 (1934). See also Auxier v. Woodward State Hosp. Sch., 
> N.W.2d 139 (Iowa 1978): Gosek v. Garmer and Stiles Co., l58 
1.2d 731 (Iowa 1968); Barz v. Oler, 257 Iowa 508, 133 N.W.2d 
I (1965): Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 
1.2d 251 (l963): Yeager v. Firestone Tire, Rubber Co., 253 
•a J69, 112 N.W.2d 299 (1961): Ziegler v. United States 
~sum Co., 252 Iowa 613, 106 N.W.2d 591 (l960J. 

As claimant has an impairment to the body as a whole, an 
lustr1al disability has been sustained. lndu, t•ial disability 

was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587 , 
593, 258 N. W. 899, (1935) as follows: "It is the refore plain 
that the legislature intended the term 'disability' to mean 
'industrial disability ' or loss of earning capacity and not a 
mere 'functional d1sab1l1ty' to be computed in the teems of 
percentages of the total physical and mental ab1l1ty of a normal 
man.• 

Functional disability is an element to be considered in 
determ1n1ng industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications , experience 
and inabili t y to engage in employment f or which he is fitted. 
Olson, 255 Iowa 1112, 125 N.W.2d 251 . Barton v. Nevada Poultry , 
253 Iowa 285, 110 N.W.2d 660 (1961). 

A finding of impairment to the body as a whole f ound by a 
medical evaluator does not equate to industrial disability. 
This 1s so as impairment and disability are not identical terms. 
Degree of industrial disability can in fact be much different 
than the degree of impairment because in the first instance 
reference is to loss of earning capacity and in the later to 
anatomical or functional abnormality or loss. Although loss of 
function is to be considered and disability can rarely be found 
without it, it is not so that an industrial disability is 
proportionally related to a degree of impairment of bodily 
function. 

Factors considered 1n determining industrial disability 
include the employee ' s medical condition prior to the injury, 
after the injury and present cond i tion; the situs of the inJury , 
its severity and the length of healing period; the wor k e xperience 
of the employee prior to the inJury, after the 1nJury and 
potential for rehabilitation; the employee ' s qualifications 
intellectually, emotionally and physically; earn i ngs prior and 
subsequent to the injury; and age , education, motivation, and 
functional impairment as a result of the injury and inability 
because of the injury to engage 1n employment for which the 
employee is fitted. Loss of earnings caused by a job transfer 
for reasons related to the injury is also relevant. These are 
matters which the finder of fact considers collectively 1n 
arriving at the determination of the degree of industrial 
disability. 

There are no weighting guidelines that are indicated for 
each of the factors to be considered. There are no guidelines 
which give, for example, age a weight ed value of ten percent of 
total, education a value of fifteen percent of total, motivation 
- five percent; work experience - thirty percent, etc. Neither 
is a rating of functional impairment entitled to whatever the 
degree of impairment that is found to be conclusive that it 
directly correlates to that degree of industrial disability to 
the body as a whole. In other words, there are no formulae 
which can be applied and then added up to determine the degree 
of industrial disability. It therefore becomes necessary for 
the deputy to draw upon prior experience, general and specialized 
knowledge to make the finding with regard to degree of industrial 
disabll1ty. 

Section 85.36(6) states: 

In the case of an employee who is paid on a 
daily, or hourly basis, or by the output of the 
employee, the weekly earnings shall be computed by 
d1v1ding by thirteen the earnings, not including 
overtime or premium pay, of said employee earned in 
the employ of the employer in the last completed 
period of thirteen consecutive calendar weeks 
immediately preceding the lnJury. 

ANALYSIS 

Claimant has met his burden 1n proving his present back 
complaints are causally connected to his injury on December 21, 
1979. No evidence indicated otherwise. The undersigned found 
the testimony of Hr. Freese that claimant complained of a bump 
on his back on the following Monday and his inability of re
membering prior problems as very supportive of claimant's claim. 
The causal connection is also supported by the greater weight of 
medical evidence. 

Claimant has shown by the greater weight of evidence that he 
has a ten percent permanent impairment to his body as a result 
of his inJury with defendant employer. However, functional 
impairment 1s only one of the criteria in determining a person's 
industrial disability. 

Claimant is 38 years old and is a high school graduate. 
While in high school claimant took courses 1n mechanics and 
construction. Claimant has worked 1n construction as a laborer 
and heavy equipment operator. Claimant has also worked as a 
truck driver, and for a period of time was part owner 1n a 
partnership which owned and operated three dump trucks. Prior 
to his injury claimant also worked as an office dispatcher. In 
Hay of 1978 claimant started working for defendant as an over
the-road truck driver. Since his inJury claimant has attempted 
to do over-the-road dr1v1ng but has found the work to be too 
strenuous. Claimant's lifting restrictions and problems with 
sitting and being jostled around make 1t unlikely that claimant 
could ever drive a truck on a full-time basis again. Claimant 
is presently working as a manager and truck dispatcher. Claimant 
was laid off by defendant employer but not because of his injury. 
Based on all the evidence presented, it is determined that 
claimant has an industrial disability of twenty-five percent as 
a result of his injury on December 21, 1979. 

Claimant argues that he is entitled to further healing 
period benefits and in support of his argument relies on the 
testimony of Dr. McCuskey. The greater weight of evidence 
indicates that claimant had a physical impairment of ten percent 
since December 19, 1980 as shown 1n claimant's exhibit 9. 
Although claimant may have had some improvement in his physical 
condition since then, it has not been significant. Even the 
rating given by De. McCuskey is the same as given on December 
19, 1980. Contrary to claimant's argument, the law is construed 
in claimant's favor, not the facts. Claimant has failed to 
prove he 1s entitled to any further healing period benefits. 
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It 1s apparent from a review of the records submitted by 
defendants that claimant 1s entitled to the maximum rate. 
Defendants argue 1n their brief that claimant's rate should be 
figured !com the date o! January 20, 1979 to April 14, 1979 . 
Defendants' argument is that there is a break because of layoff 
which would make any other calculation inaccurate . Such a 
method of figuring a rate might deprive a claimant of having a 
rate anything near his salary at the time of the inJury. This 
agency has previously held that a period of layoff can be 
bridged in order to come up with the thirteen consecutive weeks. 
The intent of the statute is to compensate claimant fairly based 
on his earn i ngs at the time of the injury. 

FINDINGS Of FACT AND CONCLUSIONS OF LAW 

WHtREFORE, based on the evidence presented and the principles 
ot law previously stated, the following findings of fact and 
conclusions of law are made: 

FINDING 1. On December 21, 1979 claimant was inJuced while 
driving a truck for defendant employee. 

FINDING 2. As a result of that inJury claimant has a permanent 
1mpa1rment o( ten percent (10\) of the body as a whole. 

FINDING 3. Claimant is J8 years old and is a high school 
graduate. 

FINDING 4. Claimant has worked in construction os a laborer and 
a heavy equipment operator. 

FINDING 5. Claimant has worked as a truck driver and was part 
owner in a trucking company. 

FINDING 6. Claimant hos workr~ as a~ offi~e dispatch r. 

FINDING 7. Claimant started working foe defendant employer ac 
an over-the-road truck driver in Hay of 1978. 

FINDING 8 . Since his 1nJury claimant has tried to work as an 
over-the-road truck driver with resulting problems. 

FINDING 9. Claimant's restrictions make it unlikely that 
claimant could ever work as a trucker again. 

FINDING 10. Claimant is presently working as a truck dispatcher 
and manager. 

FINDING ll. Clair.ant was laid oft by defendant employer but not 
because of his injury. 

CONCLUSION A. 
claimant has a 
percent (25\). 

As a result of his inJury on December 21, 1979 
permanent partial disability of t wenty-five 

FINDING 12. Cl~1mant rcAched maximum recovery nn D~cember 19, 
l980. 

FINDING ll. since December 19, 1980 claimant has not had any 
significant improvement. 

CC~CLLSION B. Claimant has failed to prove he is entitled to 
any further heal1ng period benefits. 

FINDING l ◄ • Claimant's salary was over the amount entitling ht~ 
to the ■axisum rate of weekly compensation. 

CONCLUSION c. Cla111ant's healing period rate 1s three hundred 
f!fty-t ~o dollars ($352.00) per week, and claimant's perunent 
partial disability rate is three hundred twenty-four dollars 
($324.0D) per week. 

OIID£R 

THEIIEFOR£, defendants are to pay unto clatma~t one hundred 
twenty-five (12~) weeks of perunent pacttal disab1li~y benefits 
at a ,ate of t~rce hundred t~enty-four dollars ($3~4.00) pee 
loiCC'k. 

Defendants are tu be given credit for peconent partial 
disability benefits previously paid. 

Deferdants ace to pay the costs of this action but will only 
re1mb~rse claimant one hundred fifty dolla,s 1$150.00) towards 
t~e fee of Dr. HcCus,ey's deposition. 

Acc,ue<I bcrefits arc to be made i~ a lump sum togct~er wi•h 
statutory intccest at the rote of ten (10) peccert pee year 
p,.rauant to Sec tion 85.30, Code of Iowa, as amerded. 

Defendants shall file a final report upon payi:e t of t~1a 
award. 

S1gni,d and filed this 2 rd day of AUgJBt, 1983. 

DAVID£. LI~QUIST 
DEPUTY IN t-TRIAL JOllSS IOUER 

BEFORE THE IOWA INDUSTRIAL CCHHISSIONER 

JOAN K£RKHAN, 

Claimant, 
FILE 1,0. 6B3135 

vs. 

ARHCUR-DIAL COMPANY, 

Employer, 
Self-Insured, 
Defendant. 

A R B I T R A 1 I O N 

DECISION 

This is a proceeding 1n acbitration broug~t by Joan ~c,,inan, 
the claimant, against Armour-Dial Company, her self-iesJ,cd 
eroployer, to recover benefits under t~ Iowa ~orkors' Co~pensat1on 
Act by virtue ot an in]ury which bocamP dleabllng April 6, 1980. 
This matter was heard and fully SJbolttcd on Apcil 20, 19B3 In 
Ht. Pleasant, Iowa. 

The issue apparently 1s whether or not claimant sustained an 
injury which arose out of and in the course of h• r e~ployment 
loc the defendant . 

The ,ecoro 1n this matter consists of the t,ansc,lpt of th• 
proceedings wherein the claimant and Hartin Graber testified in 
open hearing, together with claimant's exhibit 1 and 2 DB well 
as the evidr.ntiary deposition of Bruce Sprague, H.D. 

There is sufficient credible ,vidence ln this matter to 
support the follo wing stateffr.nt of facts: 

Claimant, ◄ O years o( age, divo,ced • ith thrte depende~t 
children, has been employed by the defendant since 1977. 
Claimant has been a meat canning machine operator. This activity 
may best be described by claimant's (ollo• 1ng question and 
answer (transcript page 8, lines 9-17): 

Q. So 8,000 tires a day then you would, more o, 
less you would reach in tt~re and pick thene 
wienecn up and put the■ up above? 

A. well, you have to while It's going around, 
you have to grab them and then put them in the 
machine and then tho next on~ comes right behind 
and you put it in, and you catch about evecy ot~er 
one, but that depends on the position that you are 
standing to whether you catch every other one or 
every one that goes past. 

This constant wr ist bending in the optnlon ot Dr. Sc~cler, 
th<.; co111p.any phya1c1an, causod t.h~ 9nr,..9J 111 fnnnd and res.oved fcom 
claimant's right wr ist (tran., p. 18, 1. 22). Defendant conaidore 
tne claimant's eight wrist condition as compensable. Claimant 
then filed this proceeding with regacds to a ganglia which 
appeared on her left wrist • hlch condition the defendant now 
denies as being compensable. 

The claimant has the burden of proving by a preponderance of 
the evidence tha t the injucy of April 1980 ls cauoally related 
to the disability on which ■he now baocs her claic. Bodish v. 
Fiacheao Inc., 257 Iowa 516, 133 N.W.2d 867 11965). Lindahl v. 
L. o. 1~s, 2J6 Jowa 296, 1B N.~.2d 607 (1945) . A po■sl6lilty 
is insuf icient; a probability ls necesaa,y. Buct v. John 
Deere waterloo Tractor "orka, 247 Iowa 691, 73 N. W.2d 732 (1955). 
1he question of causal connect i on lo essentially within the 
domain of expect testimony. Bradshaw v. Iowa Hethodlot Hospital, 
251 Io~a 375, 101 N.W.2d 167 (l960). 

In applying the foregoing legal principle■ to tbe case at 
hand, lt is found that t he claimant baa not sustained her burder 
of proof as regards the ganglia in her left - rlst. Bcuce 
Sprague, M.D., ar orthopedic surgeon, te£tltied that the orttopcdl 
profession has no kno~ledge as to the source of gon;lla Cdepoaltio 
p. 7, 1. 5) and that repetitive cotton and trau a do not appear 
to cause ganglia. tn vie ~ of Dr. Sprague'• superior xperti&e, 
his testimony la given the greater weight. This record I• 
sllcnt as to whether cepetltive motion aggcavate■ such ganglia. 

ft8E~EFOB£, after having seen and heard the witne•• & and 
alter ta<ing into account all of t~e credible evidence contained 
1n this recocd, the foll~ - lng finding• of fact arc codes 

1. That this agency has jurisdiction of tte partle and tte 
&JbJect ■otter. 

2. That this claiaant ~oc<t,d on o maclin machln that ceq Ir d 
~er to bend her wrist■ 6,000 t1 • during ber nocul ■hlft. 

3. That the claicant ha■ develop<ld a ganglia on her left vri ■t. 

4. That th sa■e said ganglia 1 ■ ~ot • ~c~ connected. 

5. That the claiaant as been dlachacge<I by tte defcndart and 
that the basie of t c discharge Is the fact that the laiunt 
can no lnngec operate her aacblnc. 

6. That the cit;,loya~nt dispute 1 ■ outald tis ag cy'a ucllldl l 

TBEREF £, JT IS ~DEJU:D tat latcant ta~e no Ing furtt r 
as res lt of tt ■e p,oc ed ngs. 

D fenda t ia Old 
C iclssionec Rule~ 
on hundred f1tty a 
Sprague, 11.0. 

re t 
-•- ]3 

r 1 

f•Y thl! co~t• as i;r ded 1 Ind 
as - ell•• a ~pert wit e~• fe 

d llacs $1~0. O payabl~ t tic 

Sig ed and f11 d tblS !!._ day ot to~r. ue 

,.. 

l!!LP. ~ £LIJ!i,i 
CtRTtY I~~ fflAL 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

HAEL DEAN KIMREY, 

Claimant, 

FT UIOEPENDENT PACKING, 

Employer, 

IONAL UNION FIRE 
URAllCE COMPANY, 

Insurance Carrier, 
Defendants. 

File No. 711220 

APPEAL 

D E C I S I O N 

Defendants appeal from an order filed August 3, 1983 that 
y provide substitute care from a list of three orthopedic 
geons. The order was in response to claimant's application 
alternate care filed July 11, 1983. 

Code of Iowa Section 85.27 states in part: 

For purposes of this section, the employer is 
obliged to furnish reasonable services and supplies 
to treat an inJured employee, and has the right to 
choose the care. The treatment must be offered 
promptly and be reasonably suited to treat the 
injury without undue inconvenience to the employee. 
If the employee has reason to be dissatisfied with 
the care offered, he should communicate the basis 
of such dissatisfaction to the employer, in writing 
if requested, following which the employer and the 
employee may agree to alternate care reasonably 
suited to treat the injury. If the employer and 
employee cannot agree on such alternate care, the 
commissioner may, upon application and re~sonable 
proofs of the necessity therefor, allow and order 
other care. In an emergency, the employee may 
choose his care at the employer's expense, provided 
the employer or his agent cannot be reached immediately. 

Claimant filed an action on September 21, 1982 a s king for 
ernate medical care from that which was being provided by R. W. 
fman, H.o. Although this action was dismissed, due to lack 
~roof of service, it is inconceivable defendants were not 
r ised of claimant's dissatisfaction with the care offered by 
~ndants. 

There is no indication the employer requested that the 
;atisfaction with the care be communicated to it in writing. 
, e is also no indication the employer offered alternate care 
,onably suited to treat the injury. 

Claimant on his own went to Marvin Oubansky, H.O., after 
: h he filed this current application for alternate care. 
•ndants thereafter filed a request for examination by Peter 
z, M.O., which was granted on July 28, 1983. 

Defendants complain on appeal that no reason for d1ssatisfac-
1 of the offered alternate care tendered July 21, 1983 has 
, stated. Claimant stated his dissatisfaction with the 
1inal offered care. He then stated his desire for treatment 
)r. Dubanaky. Defendants offered care by Or. Wirtz. This 
l titutes a disagreement over alternate care. 

de• The deputy, pursuant to the application, allowed and ordered 
,r care. The record is sufficient to show "reasonable" 

,oped > >fs of the necess1 ty therefore. 
sit> . , 
•• 
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WHEREFORE, the order of the deputy 1s affirmed . 

THEREFORE, 1t is ordered that the defendants provide substitute 
• from any of the following phys1cians: Arnis B. Grundberg, 
, Ronald K. Bunten, H.O., or Joe F. Fellows, M.O., and that 
care shall be offered within ten (10) days from the date 

>W. 

Signed and filed this 30th day of December, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ALICE KINTZLE, 

Claimant, 

vs. 

WATERLOO INDUSTRIES, 

Employer, 

GALLAGHER-BASSETT INSURANCE, 

Insurance Carrier, 
Defendants. 

Fl le No. 7008 76 

A P P E A L 

D E C I S I O N 

STATEMENT OF rHE CASE 

Claimant suffered an injury to her back which arose out of 
and 1n the course of her employ~ent on March 3, 1982. She 
received temporary disab1lity payments during the period of May 
12, 1982 through August 11, 1982. Payment of beneftts was 
renewed dur,ng an add1t1onal 30-day period (so as to extend 
until September 10, 1982) due to the failure of the insurance 
carrier to provide notice of termination of benefits prior to 
August 11, 1982. Claimant now appeals from an arbitration 
dects1on wherein she was awarded addit10nll temporary total 
disability benefits, medical expenses, and m,leage expense as a 
result of the inJury occurring on March 2, 1982. 

At the time of the hearing there was a separate review
reopening proceeding pending concern,ng a prior inJury to 
claimant's back which had occurred on April 7, 1981. While the 
record indicates that cla,mant received add1t1onal temporary 
total d1sab1lity benef,ts dur,ng the period of December 6, 1982 
through January 15, 1983, payment of such benefits appears to 
have been with regard to issues concern,ng the April 7, 1981 
tnjury and shall have no bearing upon the instant proceedtngs. 

The record on appeal consists of the hearing transcript 
which contains the testtmony of claimant, Marvin F. Piburn, Jr., 
~.o., ~ill1am K1ntzl~, John O'Connell, Don Prosser, Frank 
Hartin, Russell Woodrick, and Harlene Kruger; claimant's exhibits 
l through 12; defendants' exh1btt A; records from Schoitz 
Memorial Hospital with regard to claimant's treatment in 1976; 
and the ftl1ngs of all part,es on appeal. Claimant ftled an 
appellate brief with regard to this matter. 

ISSUES 

1. ffhether the deputy's determination that claimant suffered 
no industrial d1sab1ltty as a result of the March 2, 1982 inJury 
is supported by the record. 

2. Whether the deputy's determ,nat1on that clatmant's 
suicide attempt was not related to her work related lnJury is 
supported by the record. 

3. Whether the deputy's determ,nat1on of clatmant's entitle
ment to healing period benefits is supported by the record. 

4. Whether the deputy incorrectly calculated claimant's 
w~ekly earnings in detecm,n,ng her beneftt rate. 

5. Whether the deputy erred ,n failing to award benefits 
pursuant to Iowa Code section 86.13. 

REVIEW OF THE EVIDENCE 

At the t,me of the hearing claimant was 37 years old, 
married and had two dependent children. She has been an employee 
at ~aterloo Industries since May 1967. The record indicates 
that claimant has suffered a number of injuries to her back 
dating back to September 1977 when she experienced muscle strain 
while attempting to move a heavy pallet. She also injured her 
back in April 1978, July 1978, and April 1981 while performing 
heavy l1ft1ng at work, and received temporary total disability 
benefits for short periods of time following each of those 
1nJuries. (Transcript, pages 5-14, 159-163) 

On March 2, 1982 clatmant strained her back at work as she 
attempted to lift a pallet weighing between 64 and 115 pounds. 
On the following day when it became apparent that she could no 
longer perform her assembly line job due to shoulder and back 
pain cla,mant was taken to Allen Hospital 1n Waterloo. Claimant 
was off work for two days whereupon she returned to her regular 
work. She recalled that on May 12, 1982 she was having difficulty 
performing her assigned jobs of "changing heavy hooks" on a line 
positioned above an assembly line. Claimant testified that 
after complaining that she was unable to hold her head back in 
the manner required to perform the work, she was told by manage
ment that there was no further work and th3t workers' compensation 
benefits would be initiated. (Tr., pp. 20-27) 

Marvin F. Piburn, Jr., M.D., a psychiatr,st who special,zes 
in pain and stress man3gement, evaluated claimant on April 29, 
1982. In a report prepared after the initial visit with claimant, 
Ot. Piburn wrote, 1n port. 

Her lifting responsibility at her usual and customary 
job is about as much as she can handle without 
difficulty and she does not seem to be healing the 
muscular injur,es that she has had since 1977, a 
matter of five years now •.•. Certainly, the ltfting 
requirements that she described now would play some 
part in keeping this thing going and whenever she 
gets under stress or whenever she gets upset her 
physical problems get a lot worse. (Defendants' 
Exhibit A) 

On June 16, 1982, Dr. Piburn reported: 

, 
• 

I 
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We evaluated Alice Kintzle with an ,ntake 
interview at the Paln and Stress Management Cl,nic 
Apr,l 29, 1982. we had contact wlth her subsequent 
to that May 11th, and ~ay 27th, 1982. This lady 
has had a tendency to develop (s,c] muscular pains 
in the upper and lower b~ck which can radiate into 
the shoulder and into the head and on occas,on down 
the arm or leg, especially on the eight side. 
Onset followed an industrial accident September 26, 
1977. Alice tends to react to phys,cal exertion or 
stress or the presence of pain with increased 
muscle tightness. Th,s keeps the pain syndrome 
going. She has had various changes in )Obs. When 
she is in l )Ob that reqires lifting over 20 or 25 
lbs. or when she is in a Job that involves repetitive 
use of the arms for pushing, pulling or lifting, 
espec,ally if she has to ra,se the arms up above 
the level of the shoulder she develops increased 
pain. She has seen numerous physicians and had 
numerous treatments. Currently, she is in the pain 
management program. 

In our clinic, we use a non-addicting medication 
for muscle relaxation. In her case this is ,~itriptyline. 
She uses the non-addicting pain killer Napcosyn 
which also has anti-infllmmatocy properties. we 
have attempted to train her to use cool spray and 
muscle stretching on herself at home and also 
through the St. rrancis Physical Therapy Department. 
we have trained her to use a r.E.N.S. unit on her 
back continuously and we pec,odically do neuroprobe 
type electrical stimulation through the St. Francis 
Phys,cal Therapy Department. 

Rev1ew1ng her type of inJury and the number of 
years s,nce the original accident plus the history 
of her pain increasing and decreasing with changes 
of jobs an1 varying levels of stress I find every 
reason to believe that she will pass through 
recurrent cycles of pain if she is working 1n nee 
usual and customary )Ob. This lady may be able to 
avoid periodic interruptions of work and development 
of symptoms if she is permanently ass11ned to a 
light-duty job. The best job description would 
avoid lifting more than 20 to 2S lbs. and would 
avoid repetitive pushing, pulling or lifting with 
the arms, especially pushing, pulling oc lifting 
that involves raising the arms above shoulder 
height. This sort of thing really increases pain 
from arising from the muscles of the neck and upper 
spine. (Def. Ex. Al 

Dr. Piburn testified during the hearing that his examination 
of claimant revealed no nervous system problems, nor was there 
any evidence of a fracture dislocation or advanced degeneration 
of the disks. He diagnosed claimant's problems as muscular pain 
syndrome. or. P1burn further testifiPd th~t cl~imant currently 
suffers from a 10 percent total body disability to each of the 
upper and lower spines based upon American Academy of Orthopedic 
surgeons manual. (Tr., pp. 89-103) 

Claimant was also examined by Richard F. Neiman, H.D., a 
neurologist, on October 27, 1982. Examination revealed claimant 
to have full mobility of the neck as well as full flexion and 
extension on lateral rotation of the back. Or. Neiman found no 
evidence of muscle atrophy or loss of sensation. On December 
28, 1982, Dr. Neiman reported: 

I believe I have already sent you my initial 
correspondence on ybur client, Alice Kintzle. We 
did do a CT scan and ENG, both of which are negative. 
I thought the patient basically had a chronic 
lumbosacral strain with no evidence of any permanent 
disability. I think this lady should be encour,ged 
to return to work with perhaps a weight restriction 
of 25 to 3S pounds. The heavy lifting that she 
describes of 110 to 115 pounds would seem to be 
excessive in view of her back pain. I think 
surgical intervention at this time is definitely 
contraindicated. One of our physical therapists, 
Stan Christensen, has special expertise in chronic 
back pain and may prove ~uite helpful. Howev~r, 
the choice of having her come to see Stan Chri~tensen 
would certainly be left in your hands. At this 
stage I do not find any evidence of permanent 
disability or anything to at all account for the 25 
per cent (sic] functional disability. r do think 
with a weight limitation of 2S to 3S pounds she 
could return to work at any time. If you wish 
further information or further discussion, please 
con•act me. (Def. Ex. Al 

John O'Connell, administrator of the insurance carriers 
workers' compens3tion benefits, testified th~t temporary total 
disability benefits to claimant were cut off on August 11, 1982 
following a meeting attended by himself, claimant, claimant's 
attorney, and or. Piburn. O'Connell recalled that or. Piburn 
had determined that claimant had reached her maximum recovery by 
that date and had suggested a permanency rating. He noted that 
benefits were subsequently extended until September 10, 1982 due 
to his failure to provide a 30-day notice of termination. (Tr., 
pp. 156-192) 

The record indicates that claimant broke her wrist when she 
fell on a dance flooc on August 21, 1982. She testified that 
the pins were not removed from the wrist until January 10, 1983 
and that her doctor suggested she not return to work until the 
following month. (Tc., pp. 58-63) 

Claimant testified that on September 10, 1982 she called her 
employer to find out where her compensation check was. upon 
being informed that she would no longer receive workers' compensa
tion benefits claimant attempted to commit suicide by taking an 
overdose of Tylenol 3, amitrylptyline, and Naprosyn. Claimant 
indicated that she had become upset because she dldn't know how 
the bills would be pald without workers' compensation benefits. 
(Tc., pp. 50-52) On cross-examination claimant admitted that 
shP. had not been getting along with hec family during the two 
weeks preceeding her suicide attempt. The famlly problems 

apparently stemmed fro~ disagreement with her husband as to the 
method of disciplining their two sons. (Tr., pp. 62-64) 
Claimant was hospitalized from September 10, 1982 through 
October 24, 1982 as a result of her attempted su1cide. (Claimant's 
Ex. 5) 

William Kintzle, claimant's husband, testified that the 
problem with their sons were "his" and that claimant lent no 
support in their discipline. He stated that on the evening 
preceeding claimant's suicide attempt he had •stated some facts 
to her.• (Tr., pp. 137-145) 

Don Pcosser, claimant's supervisor at work, testified that 
claimant had problems gett,ng along with her coemployees. (Tc., 
pp. 201-204) 

Frank Martin, the plant manager, testified that claimant is 
generally disruptive. He indicated, however, that claimant may 
return to her job at such time as her wrist is sufficiently 
healed. (Tr., pp. 207-222) 

The record ind 1cates that claimant was paid as follows for 
the 13 weeks prior to her ln)Ury. 

Week Ending Hours Overtime Hours Gross Pay 

12-06-81 40.0 4.S 396.2S 
12-13-81 40.0 s.o 402.79 
12-20-81 20. 3 3.5 216.12 
12-29-81 36.0 2.0 329.17 
01-03-82 40.0 0.0 337.20 
01-10-82 31.0 2.s 294.37 
01-17-82 32. 0 o.o 270.40 
01-24-82 34.0 . s 294.29 
01-31-82 40.0 4.8 408. 77 
02-07-82 40.0 4.0 389.S4 
02-14-82 40.0 2.S 374.70 
02-21-82 40.0 . 9 350.65 
02-28-82 40.0 0.0 339. 20 
(Cl. Ex. ll 

Claimant testified that she customarily worked 40 hours pee 
week. She recalled that she took vac~tion days on December 17 
and 18. Claimant further recalled that she missed a full day of 
work in each of the weeks ending on January 10, 1982, January 
17, 1982, and January 24, 1982 due to snowstorms. Her rate of 
pay was $8.48 per hour. (Tr., pp. 24-37) 

APPLICI\BLE LA,i 

The claimant has the burden of proving by a preponderance of 
the evidence that the inJury of March 2, 1982 is causally 
related to the disability on which she now bases her claim. 
Bodish v. Fischer, Inc., 257 Iowa S16, 133 N.W.2d 867 (196S). 
Lindahl v. L. O. Bof~s, 236 Iowa 296, 18 N.W.2d 607 (194S). A 
possibility is 1nsu icient; a probability 1s necessary. 
Burt v. John Deere WatPrloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (19S5). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 37S, 101 N.w. 2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need notl>e 
couched 1n definite, positive or unequivocal language. Sondag v. 
Ferris Hardware, 220 N.N.2d 903 (Iowa 1974). However, the 
expert opinion may be accepted or reJected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an opinion is for the finder of fact, and that may 
be affected by the completeness of the premise given the expect 
and other surrounding circumstances. Bodish, 2S7 Iowa 516, 133 N.W.2d 
867. See also Musselman v. Central Telephone Co., 261 Iowa 352, 
154 N.W.2d 128 (1967). 

Iowa Code section 85.36 states in part: 

The basis of compensation shall be the weekly 
earnings of the inJured employe~ at the time of the 
injury. Weekly earnings means gross salary, wages, 
or earnings of an employee to which such employee 
would have been entitled had he worked the customary 
hours for the full pay period in which he was 
inJured, as regularly required by his employer for 
the work or employment for which he was employed, 
computed or determined as follows and then rounded 
to the nearest dollar: 

6. tn the case of an employee who is paid on a 
daily, or hourly basis, oc by the output of the 
employee, the weekly earnings shall be computed by 
dividing by thirteen the earnings, not including 
overtime or premium pay, of said employee earned in 
the employ of the employer in the last completed 
period of thirteen consecutive calendar weeks 
immediately preceding the injury. 

Iowa Code section 86.13 states, in part: 

If an employer or insurance carrier fails to 
file the notlce required by this section, the 
failure stops the cunning of the time periods ,n 
section 85.26 as of the date of the first payment. 
If commenced, the payments shall be terminated only 
when the employee h~s returned to work, or upon 
thirty days' notice stating the reason for the 
termination and advising the employee of the right 
to file a claim with the industrial commissioner. 

ANALYSIS 

The record discloses that claimant has been off work since 
May 12, 1982 and had not returned prior to the time of the 
hearing. The unrebutted testimony of John O'Connell, however, 
indicates that during a meeting held 1n August 1982 in the 
company of himself, claimant, claimant;.~ attorney, and De. 
Piburn, it was determined by the doctor that claimant had 
reached her maximum medical recovery. There 1s further evidence 
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o the effect that the reason claimant had not returned to work 
v the date of the hearing was that her wr,st, which had been 
ractured in August 1982, had not yet healed. The cause of 
la,mant's fractured wrist is unrelated to any industrial 
njury, thus she is not entitled to workars' compen~ation 
anefits for the per,od during which it heals. Claimant may be 
3id to have been on constructive notice of an ensuing term,na
ion of benefits follow,ng the meeting attended with O'Connell 
nd Dr. Piburn . Because the benef,ts were extended an additional 
l days ,n order to comply with the notice prov,s,on of Iowa 
ode section 86.13, temporary total d1sab1l1ty were properly 
<tended to September 10, 1982. 

with regard to the deputy's failure to award unto claimant 
?nefits for an alleged permanent disability, it 1s noted that 
?tther Dr. Piburn or Dr. Neiman were able to discover a neuro
~g,cal basis for cla1mant's continuing back problems .. Dr • . 
,burn suggests in his reports that claimant's cont1nu1ng pain 
?!ates back to the onset of back problems 1n 1977 and that she 
1ffecs from a p~in syndrome caused in part by stress. The 
?ight limitation suggested by De. Neiman, as stated by the 
,puty, appears to be based primarily upon the sub)ective 
>mplaints of pain by claimant. The deputy's denial of permanent 
1sabil1ty benefits was pcopec and supported by the record. 

With regard to claimant's attempted suicide, it . appears that 
1e pcimary cause thereof was family problems, specifically 
·oblems with disciplining her sons. As such, any expense 
,lat1ng to claimant's attempted suicide are not compensable. 

As to the applicable cate of compensation, it appears that 
launant customacily worked 40 hours per week foe an average 
,ekly wage of $339 . 20 per week. when the additional 30.2 
,ertime hours worked during his final 13 weeks of employment 
·e added at straight time, claimant's average total weekly wage 
>pears to be $358.90. The corresponding weekly compensation 
1te is $222.03. 

FINDINGS OF FACr 

l. Claimant was employed by Waterloo Industries on ~arch 2, 
)82. 

2. Claimant inJured her back while wor~1ng on iacch 2, 1982. 

3. Claimant subsequently was off work from May 12, 1982 
,rough the date of the hear,ng. 

4 . Claimant was pa,d temporary benef1ts from May 12, 1982 
,rough September 10, 1982. 

5. ~la1mant reached her maximum ~edical recovery 1n August 
182. 

6. Benefits were extended until September 10, 1982 1n order 
,r defendants to comply with Iowa Code sect,on 86.13, 

7. A subsequent suicide attempt by claimant was related to 
,mily problems and not to the 1nJury of ~arch 2, 1982. 

8. Claimant did not suffer permanent disability as a cesult 
her March 2, 1982 injury. 

9. The applicable rate 1s $222.03 per week. 

CONCLUSIONS OP LAW 

Cl31mant has sustained the burden of proving temporary 
sab1lity to her back from May 12, 1982 through September 10, 

182. 

wHEREFORE, the deputy's decision filed July 27, 1983 15 
f1rmed in part and modified in part. 

THEREFORE , 1t is ordered: 

That defendants pay unto claimant seventeen and two-sevenths 
7 2/7) weeks of temporacy total disability benefits at the 

,te of two hundred twenty-two and 03/100 dollars ($222.03) per 
•ek for the period of ~ay 12, 1982 through September 10, 1982. 

That defendants pay unto cl~imant the following: 

Dr. Piburn 
St. Francis Hosp i tal 
Mileage 

$ 335.00 
4,338.22 

450.67 

Costs are taxed to the defendants pursuant to Industr,al 
1mm1ss1oner Rule 500-4 .33. 

s,gned and filed thls 30th day of April, 1984. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA I NDUSTRIAL COMM ISSIONER 

JACK KLASS, SR., 

Claimant, 

vs. 

COMMERCIAL SERVICES, INC., 

Employer, 

File No. 67 4610 

A P P E A L 

and 
D E C I S I O N 

EXCALIBUR INSURANCE CO., 

Insurance Carrier, 
Defendants. 

STATEMENT OF THE CASE 

Claimant appeals and defendants cross-appeal from a proposed 
review-reopening decision of the deputy wherein claimant was 
awarded permanent partial disability benefits and medical 
expenses. The record on appeal cons,sts of the transcript of 
the review-reopening pcoceeding, claimant's exhibits 1 through 
9, defendants' exhibits A through H, and the filings and briefs 
of all parties on appeal. 

The deputy sustained an objection by defendants to claimant's 
exhibit 10, which consisted of a decision by t he Social Security 
Administrat,on, a report of vocational testing made by Iowa 
Central Rehabilitation Industries and assorted medical reports. 
The record reveals that no objection was raised by defendants t9 
the medical reports. (Transcript, page 7) That portion of 
exhibit 10 will be allowed 1nto evidence. The Social Security 
decision is excluded as immaterial to the issues of the hearing. 
The objection to the report of Iowa Central Rehabilitation 
Industr,es is sustained. Such vocational testing reports have 
previously been accepted as practitioner's reports by this 
agency where it was shown that the compiler of the report had 
specialized training and experience within a defined profession. 
Absent evidence in the record that t he compiler of the vocational 
studies is a qualified pract1tioner within a recognized profession, 
the Iowa Central Rehabilitation Industries report will not be 
considered. 

ISSUES 

Claimant states the issues on appeal as: 

I. Whether the deputy erred in e xcluding the 
testimony of two live witnesses when the claimant 
had missed the deadline for exchange of witness 
lists by five days. 

II. Whether the deputy erred 1n finding that some 
of claimant's 1nJuries were not related to t he 
accident and then by discount i ng the 22 \ impairment 
rating given by Dr. John Walkec. 

III. Whether the deputy erred in view of all the 
evidence in making an award of 15\ permanent 
partial disability. 

Defendants state the issues on cross-appeal as: 

Even if we assume the claimant has complaints 
referable to his back the evidence is undisputed 
that this is the natural consequence of the inJury 
to his ankle and altered gait. Therefore, as a 
matter of law the claimant is limited to the amount 
of compensat,on provided for a scheduled injury 
relating to the right lower extremity. 

There is no evidence of any permanent inJury to 
any part of the body other than the right ankle, 
and, therefore, the claimant is limited to the 
amount of compensation provided for a scheduled 
injury relating to the right lowec extremity. 

REVIEW OF THE EVIDENCE 

The parties stipulate that the applicable rate of compensation 
is $194.33 per week. (Tr. , p. 2) They further agree to the 
reasonableness of medical costs at issue and certain travel 
expenses. The parties stipulate that claimant has not returned 
to work since the date o 1nJury. (Tr., pp. 2-4 ) 

At the date of the heacing, claimant was 53 years old, 
married and had three children, none dependent. (Tr. , p. 20) 
Claimant attended school through the seventh grade but can 
neither read nor write. (Tr., p. 21) Cla imant stated he could 
recognize some words and could write his own name. (Tr., pp. 21, 
36) He has been employed since age 15 when he began working on 
a farm. (Tr., p. 22) Cla imant's previous work experience was 
as a mechanic and a truck dciver . (Defendants' Exhibit HJ His 
medical history includes a hernia operation and pneumon,a. (Tr., 
p. 22) Claimant had sorained his riqht elbow approximately 10 
years ago and had broken t wo toes on his right foot 30 years 
previously. (Cl. Ex. 9, p. 8) Claimant testified he had no 
physical problems at the time of h,s injury and had wor ked two 
jobs in recent years. (Tr. , p . 23) On June 25, 1980 cla,mant 
was employed as a truck driver for defendant employer. While 
delivering a load, claimant's truck was struck in a head-on 
collision w1th an auto that came into claimant ' s lane of traffic. 
(Tc., p. 23) Cl aimant crawled out of his truck to a field where 
he was found and taken to Algona Hospital . (Tr., pp. 24-25; Def. 
Ex . A) Claimant was x- rayed and transferred to Trinity Hospital 
in Port Dodge. (Def. Ex. A) Paul L. Stitt , M.D., e xamined 
claimant and noted: 

EXTREMITI ES: 
right ankle. 

Revea l s s welling deformi t y about the 
X-rays r e vea l ed a b imal leolar fractu r e 
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twenty-flve percent (2S\). 

18. That the applicable rate of compensation is one hundred 
nlnety-four and 33/100 dollars ($194.33) per week. 

CONCLUSIONS OP LAW 

Claimant lS entitled to permanent partial dlsabil,ty benefits 
based upon a finding of twenty-five percent (25•> industrial 
disability. 

Claimant is entitled to healing period benefits from the 
date of the injury through March 24, 1981. 

WHEREPORE the proposed de=ision of the deputy is affirmed 1n 
pact and modified in part. 

ORDER 

THEREPORE it is ordered: 

That the employee shall pay unto clalmant permanent partial 
dlsability benefits for a period of one hundred twenty-five 
(12SJ weeks at the catP. of one hundred ninety-four and 33/100 
dollars ($194.33) per week. 

That the healing period extends from the date of inJury 
through March 24, 1981 and weekly benefits shall be paid to 
claimant for this perlod of time at the rate of one hundred 
ninety-four and 33/100 dollars ($194.33) per week. 

That the defendants are given credit for all benefits 
prev lously pald. 

That the defendants shall pay unto claimant the following 
charges: 

American Prosthetics 
Orthopedlc Specialists 
Associated Physlcians 
Wood Motor Lodge 

$ 27.00 
4 7 3. 00 
7S.00 

llO. 70 

That the costs of this action ace taxed to the defendants 
pursuant to Industrial Commissioner Rule S00-4.33. 

That interest shall accrue as of the date of this decision 
pursuant to section 8S.30, The Code. 

That the employer shall file a final report upon payment of 
th is award. 

Signed and filed this 29th day of June, 1984. 

Appealed to District Court1 
P<'nrling 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

Bt:FORE THE ·10«A IIIDUSIRIAL l;0,t11S'ilONER 

HELEN KLEIN, 

Cl,llmant, 

vs. 

FUR~AS ELECTklC COHPANY, 
Ftle llo. 506048 

APPEAL 
Employer, 

and 

AMERICAN MUTUAL LIABILITY 
INSURANCE COl11'A,,Y, 

lnsur5nco Carrier; 
1.,efendants. 

D E C 

S fATEMEllT OF THE CASE 

s 0 ti 

Claimant lnJured her right elbow ut work on September 12, 
1977. A f,rst report of inJury was filed on September 14, 1977 
and a memorandum of agreement was tiled Hay 15, 1978. Claimant 
later filed an action against the employee and insurance edrriec 
with regard to inJur1eo to both upper extremities, her cervical 
spine, ond on Pmotional condition. In a revicw-roopening, 
orbitrat,on and section 85.27 benefits decision tiled December 
31, 1980 tho deputy made the following findings ol foct1 

That claimant a~staincd her burden o( pcoof and 
established that on September 12, 1977 she sustJ1ned 
an inJury to her eight elbow which arose out ot and 
in the course of her employment with defondant
employer. 

That claimant sustained her burden ot proof and 
established thot subsequently she $~Stained an 
1nJury to her left upper extremity which Jrose out 
of and in tho course ol her employment with thr 
drfendant errployec. 

That claimant sustained her burden of proot and 
established that aa a result ot the atorementloned 
incidents, she sustained a pnychologicol disability. 

That claimant has not returned to work and has 
not recuperated aG contemplated in section 8S.34(1). 

Defendant~ were ordered to pay unto claimant a running healing 
period benefit a~acd until the requirements of section 85.34(1) 
were met. Defendants were also orderPd to pay unto claimant 
Sl,007.19 for expens~s incurred at Des Moines General Hosplta1 
and $34.00 for prescriptions and related expenses . Claimant .as 
ordered to promptly commence treatment -Ith Todd F. Hines, Ph.D., 
as outlined in his deposition, with the cost thereof to be borne 
by defendants under the terms ot section 8S.27. 

The part1es later agreed that the extent of claimant's 
permanent disability entitlement would be at least 125 weeks in 
addition to healing period benefits which were to be paid by the 
insurance carrier until her release from the treatment of Dr. HinPS. 
Claimant applied for a partial commutation of benefits of the 
stipulated disability for the purpose of purchasing a car to 
enable her to keep appointments with Dr. Hines. Defendants 
consented to the application which was approved on ~pril 28 
1981, • 

On April 22, 1982 defendants filed an application foe 
~earing to determine the cessatlon of healing period and the 
determination of permanent partial disability. A review-reopeni~g 
hearing wa~ held from March 14 through March 16, 1983, and the 
present appeal stems from the review-reopening decision filed 
with regard theceto on July 20, 1983. 

Also germane to issues submitted on appeal, but with respect 
to the flr&t hearing, 1s a petition filed by defendants on June 
25, 1982 requesting a declaratory ruling on the status of 
payments of $3,007.19 for hospital expenses and S34 for prescrip
tio~ charges which they had been ordered to pay in the initial 
decision . Defendants' contention was that all but $120 of the 
total sum had been paid by insurance carriers not made parties 
to this action, and that defendant-insurance carrier should 
directly reimburse these non-party insurance carriers upon 
application. In a declaratory ruling issued July 12, 1982 the 
deputy determined the original ruling of December 31, 1981 to be 
res Judicata, and ordered that the $3,007.19 and $34.00 be paid 
directly to claimant. An appeal ruling issued September 27, 
1982 affirmed the delcacatory ruling. Blue Cross/Blue Shield 
apparently filed a lien on October 12, 1982 in the amount of 
$1,931.20 to ,~coup monies paid toe claimant's hospitalization. 
On November 12, 1982 defendants filed an applicatlon foe order 
to determine validity ot lien. At the time of the review
reopening hearing held in March 1983 the order to pay the 
amounts unto claimant was again ruled res Judicata, and no 
further evi~ nee was heard concerning the matter. On August 22, 
1983 a chcc~ draft was issued by defendant-insurance carrier to 
cl~lmant and her attorney 10 the amount of $3,007.19. 

In the cevl~w-reopening decision filed July 20, 1983 the 
deputy made the following findings of fact: 

That claimant sustained a work inJury to her 
eight elbow on September 12, 1977 and subsequently 
1njuccd her left upper extremity. 

rhat the afocemcnt,oned inJuries lead to permanent 
partial physical ,mpa1rment in her left and eight 
upper extremities and her neck and shoulders. 

That claimant has no permanent mental impairment. 

!hat claimant was age 49 at the date of the 
hearing and had completed the ninth grade and that 
claimant's week history includes work as a cashier 
and salesperson, as a catalog and merchandise 
handler at Spiegel Catalog in Omaha, as a packer on 
a line in a turkey processing plant and as a 
nurse"s aide, as well as the light industrial work 
at Furna~ Electric. 

r~at claimant's recuperation from the afore
mentioned in1uries was accompllShed on March 16, 
1983. 

Healing period was determined to have ceased on March 16, 
1963 and claimant ~as determined to have an industrial disability 
of 60 percent of the body as a whole. 

Claimant now appeals trom portions of the July 20, 1983 
review-reopening decision. A cross-appeal filed by defendants 
was dismissed as untimely. 

The record on appeal consists of the hearing transcript 
which contains the testimony ot claimant, Michael J. Taylor, ~.D., 
Betty foster, Sally Riekena, Todd F. Hines, Ph.D, and Ferdinand 
Klein; c}31mant's uxhibits H through N; defendants ' exhibits l 
through 8, 1~, and 16; Hines deposition exhibit l; and the 
briefs and records of all parties on appeal. Also incorporated 
into the record was the rem3in,ng portion of the pc,oc record of 
hearing which was not labeled and introduced specifically as 
exhibits herein, 

ISSUES 

1. whether claimant is entitled to permanent total dlsabilitY 
benef Its. 

2. whether the deputy erred as a matter of law 1n requiring 
~laimant to again prove that she suffers psychological disability 
and the cause thereof in this proceeding, and that in order to 
do so claimant must prove permanent psychiatric impairment or 
mental disorder. 

3. Whether the deputy erred in awarding compensation solely 
on the basis of physical disability without considering psycholog,cl 
disability, and by basing 1t entirely upon the physical impairment 
ratings of Ors. Summers and McClain rather than on the basis of 
e~ploy~b•l1ty or earning capacity. 

4. Whether the deputy erred 1n trying and deciding this 
case as though 1t were on appeal from the prior review-reopening 
decis,on rather than deciding the case as a review-reopening of 
the prior decision. ,.. 

S. Whether the deputy erred 1n failing to award interest on 
the $3,007.19 of the prior award. 

a ,s 
J 
• 
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6, Whether the deputy erred in failing to penal1ze defendants 
nder Iowa Code section 86.13 for their failure to promptly pay 
he $3,007.19 of the prior award. 

REVIEW OF THE EVIDENCE 

Claimant testified that she was born in 1933 and completed 
nly the ninth grade. Although she subsequently attempted ~o 
btain a GED, she failed to complete the program. (Transcript, 
p. 331-333) 

In a prior decision, filed December 31, 1980, it had been 
etermined that claimant had sustained work related inJuries to 
oth upper extremities (the right extremity due to an incident 
ccurring on September 12, 1977 and the left due to daily stress 
nd stra1n of claimant's employment) which further resulted in a 
sychological disability. Claimant's treatment has _consisted ?f 
surgical release of the left carpal tunnel by Dav1d 8. McClain, 

.o., in May 1978 and a series of psychotherapy sessions with 
odd F. Hines, Ph.D., clinical psychologist, ending 1n December 
981. (Claimant's Deposition Exhibit l) 

Claimant testified to working for several employers prior to 
he time she was employed by Furnas Electric Company. All of 
laimant's previous work experience appears to have been in the 
ature of light manual labor or as a sales clerk. She testified 
hat she did return to work at Furnas for part of February 1978 
nto April 1978 doing light assembly work on small terminal 
oards. She continued to experience pain in her arms and had to 
iscontinue working again. (Tr., pp. 333-339) 

Claimant testified that her present symptoms include pain 1 n 
he right elbow extending down the arm into the fingers . . She 
lso testified to continued pain in her left hand and wr1st. 
laimant testified that she now experiences greater pain in her 
eek and shoulders than at the time of the initial hearing, and 
hat these problems lead to severe headaches. (Tr., pp. 344-346) 

Sally Riekena, personnel manager at Furnas Electric Company, 
estif1ed that claimant was terminated as an employee in May 
979 after exceeding the maximum one year time period for leaves 
f absence. She stated that employees who are currently on lay , 
ff status would receive employment preference, and that claimants 
ppl,cation for employment would be reviewed the same as anyone 
lse's. (Tr., p. 146-160) 

Ferdinand John Klein, claimant ' s husband, testified that 
laimant's activities have lessened considerably since her . 
njuries. Be further testified to claimant's increased emotional 
roblems since the original hearing and to her difficulty 
leeping. (Tr., pp. 380-399) 

Claimant was evaluated at the Medical Occupational Evaluation 
enter at Mercy Hospital in Des Moines in the summer of 1982. G. 
atrick Weigel, M.A., in a vocational report prepared August 6, 
982 wrote, in part: 

As regards her work history, Helen presents an 
extensive and quite varied work history. The 
majority of her work has consisted of salesperson 
work, cashiering, and some e xperience 1n a sewing 
factory. She also worked for one season at the 
turkey processing plant in Ellsworth, Iowa. The 
reason for the varied nature of her work experience 
is explained by virtue of the fact her husband was 
in the service at that time, and consequently, they 
did a lot of moving around. Also, she was raising 
her family at that time, and this necessitated some 
breaks in her employment. 

At the time of her acc1dent, Helen was employed 
by Furnas Electric in Osceola, Iowa, working on the 
assembly line. Her work consisted of assembling 
electrical switches, and also some inspection work. 
She had been with them since some time in 1975. 
She continued to work o(f and on after her accident 
date of September 12, 1977, until she had her 
carpal tunnel release on her left wrist in Hay of 
1978. She has not been gainfully employed since 
that time. 

CONCLUSIONS AND RECOMMENDATIONS: 

Strictly from a nonmed,cal point of view, Helen 
impressed us as being quite depressed during our 
meetings with her for her evaluation. It would . . 
appear at this t1me, this frame of mind is contributing 
significantly to her vocational immobility. We 
note she does have fairly good finger dexterity, 
both gross and fine, and it would appear that when 
she 1s feel,ng better, she might be able to return 
to employment, light to medium in nature, possibly 
in a f6ctory type setting. 

The importance of obtaining her G.E.D. has been 
discussed at length with her, and she realizes this 
would contribute in a very positive way toward her 
employability. 

The possibility of Helen working to establish 
for herself a program of vocational rehabilitation 
was also given serious discussion, and she understands 
and appreciates this as a vocational alternative to 
her. It is suggested that when Helen is ready to 
return to the competit1ve world of work, she might 
benefit from a period of job seeking skills training 
and also, interviewing techniques. (Defendants' Ex. 
5, pp. 1-3) 

Peter D. Wlrtz, H.D., an orthopedic surgeon, examined 
laimant at the Medical Occupational Evaluation Center. In a 
'port dated July 28, 1982 Dr. Wirtz wrote: 

Examination of the left hand shows well-healed 
scar on the radial aspect of the arm near t he 
distal end of the forearm. She also has a~- 11-
healed scar between the thenar and hypothenG. 

eminence. She bas full feeling in the thumb, 
index, long, ring, and little fingers. She has 
full flexion and ex tension of the fingers, as well 
as the wrist. 

Examination of the right elbow shows O degrees 
to 150 degrees, 90 degrees of pronation and 90 
degrees of supination. She is tender to pressure 
along the lateral aspect. There is atrophy of the 
fat over the extensor mechanism. 

Diagnosis: (1) Status postop left carpal tunnel 
release. (2) Status postop ganglion removal, left 
arm. (3) Chronic extensor tendonitis, lateral 
aspect, right elbow. 

This patient has reached her maximum medical 
benefit from her left carpal tunnel syndrome in 
that her symptoms have been relieved and the 
feeling has returned to the f1ngers. Her tenderness 
in the scar area is due to scarring of the deep 
structures and will not change . The left ganglion 
surgery area has responded without any restriction. 

A chronic elbow activity is due to the tendonitis 
but has full motion. 

This patient has full motion of all the Joints 
of her upper extremities and has no neurological 
involvement. She does not qualify for an orthopaedic 
permanent partial disability. (Def. Ex. 5, pp. 15-16) 

James L. Blessman, M.D., performed a Pain Center Evaluation 
during claimant's examination at the Medical Occupational 
Evaluation Center. In a report prepared on July 30, 19~2 Dr. Blessman 
found claimant to have chronic pain syndrome of uncertain 
etiology, and noted his suspicion of thoracic outlet syndrome. 
(Def. Ex. 5, pp. 17-18) In a March 8, 1983 letter addresse.d to. 
claimant's counsel Dr. Blessman recommended treatment in a 
chronic pain center for three weeks. He wrote that the goal of 
the proposed treatment would not particularly be to get claimant 
back to work, but to decrease her level of pain and suffering. 
(Cl. Ex. I) 

Thomas w. Bower, L.P.T., prepared a physical therapist's 
report which is contained in the assessment from the Medical 
Occupational Evaluation Center. He stated that claimant had 
reached her maximum state of recuperation with regard to both 
upper extremities, and determined that claimant has a six 
percent impairment of the left upper extremity and a three 
percent impairment of the right upper extremity. (Def. Ex. 5, 
pp. 19-20) 

Thomas B. Summers, M.D., examined claimant on March 17, 1980. 
In a February 24, 1983 letter addressed to claimant's counsel Dr. 
Summers wrote that following his examination of claimant in 
March 1980 he had diagnosed an epicondylitis of the right 
humerus which was moderately severe and a post-operative status 
referrable to the left carpal tunnel release surgery. Dr. Summers 
indicated that if claimant's symptoms remained unchanged that 
she should not perform strenuous physical labor. He continued 
to state that if claimant's symptoms could be alleviated, either 
in whole or in part, that she possibly might pursue some sedentary 
type of occupation. (Cl. ex. M) 

David 8. McClain, D.O., who performed left carpal tunnel 
release surgery on claimant in May 1978, stated in reports 
prepared March 8 and March 10, 1983 that he exam1ned claimant on 
February 21, 1983. Dr. McClain noted continued complaints of 
bilateral upper extremity distress (greater on the right side), 
cervical spine, and bilateral shoulder discomfort. Dr. McClain 
recorded an impression of probable bilateral carpal tunnel 
syndrome. He further stated that the permanent partial disability 
rating he assigned on December 12, 1979 (27 pe~cent to each of 
the upper extremities--see Cl. Ex. A of the prior review-reopening, 
arbitration and section 85.27 benefits hearing - file no. 506048) 
remained unchanged and that she was 100 percent totally disabled 
on an industrial basis. (Cl. Ex. J and K) 

Paul From, M.D., examined claimant on March 7, 1983. In a 
report prepared March 11, 1983, which contains a lengthy review 
o f data accumulated by all practitioners having treated or 
exam,ned cla1mant, Dr. Prom noted claimant's emotional problems 
and mentioned the possibility of a thoracic outlet syndrome. Dr. 
From concluded: 

No matter the diagnostic outcome in this case, 
it is my impression that Mrs. Klein would have to 
be considered disabled on the basis of bilateral 
upper extremity pain and loss of strength from soft 
tissue inJury, even though she has minimal, if any, 
loss of range of motion. Because there is essentially 
no loss of range of motion, I find it most difficult, 
if not impossible, to place any percentage disability 
on her upper extremities but believe that, taken as 
an entire person, she is disabled for any occupation 
other than sedentary and unless she can be rehabili
tated into this sort of occupation, she would have 
to be considered completely disabled. (Cl. Ex. H) 

Todd F. Hines, Ph.D., a clinical psychologist, initially 
evaluated claimant in July 1980 in relation to psychological 
difficulties stemming from the inJures to both arms. In a 
progress summary and termination report date stamped February 
10, 1982, Dr. Hines reported: 

Psychological evaluation disclosed noteworthy 
levels of anxiety and depression directly precipitated 
by her loss of the ability to work as a result of 
her injuries. Debilitating pain persisted in both 
arms and caused the lack of former capacity to 
perform to be prominent in her mind and caused the 
consistent undermining of her emotional stability. 
She was, essentially, overwhelmed by fear and was 
so emotionally paralyzed as to be totally vocationally 
disabled from a psychological perspective alone. 
She had demonstrated the ability to cope adequately 
prior to her industrial injury and testing indicated 
strong vocational rehabilitation potential, even 
though a complete change of career path would be 

• 
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necessary 1n order to move from manual to more 
intellectually oriented pursuits. lt was clear 
that her s1gn1f1cant depression, anxiety and fear 
would interfere with educational processes and that 
psychotherapy would be necesnary in ocder to make 
her accessible to rehabilitation and to facilitate 
a return to the world of work. Accordingly, she 
has been seen for ind1v1dual psychotherapy on 13 
occasions between Hay and December, 1981, with some 
brief psychological testing to assess progress and 
to establish accurate thecapeut1c direction, 

Most succinctly stated, Hrs. Klein has failed to 
pcogress as ant1c1pated. ~h1le therapy may have 
stayed off further deterioration of her emotional 
condition, there 1s, essentially, no evidence of 
s1gn1f1cant progress. She was cooperative and 
responsible in her part1c1pation but 1n November, 
1981, she essentially self-terminated her therapeutic 
work. Mutual termination was agreed upon 1n late 
December, with a subsequent 30 day waiting period 
established 1n ordec to respond to any ambivalence 
before closing the case. 

The coping skills of this woman are simply 
exhausted. She has, 1n effect, given up and she ls 
unable to generate enough intrinsic hope and self 
confidence to overcome her chronic pain responses 
and her fear that her productive life 1s over. 
These inJur1es have so strongly precipitated her 
passive-dependent needs and her latent anger at 
being v1ctim1zed by powerful forces beyond her 
control that she continues to be overwhelmed by 
strong and debilitating feelings of helplessness 
and hopelessness, Situational pressures of various 
kinds become magnified and as she can find no 
strong, dominant figure, be that therapist, physician, 
attorney, husband or employer, to rescue her from 
pain and fear, she withdraws into depression and 
Increasing isolation from those attempting to 
assist her. She has terminated therapy because of 
her 1nab1lity to see or to produce concrete change 
in her life circumstances. She did make early 
gains 1n her affective responses and stability but 
these gains did not result in overt modification of 
the various stresses impinqing upon her and she 
rather quickly became demoralized and sank back 
into her depressed state. She now expresses a wish 
to be left alone and to receive no further treatment. 
She cries easily. She believes strongly that she 
has no vocational future. She is increasingly 
estranged from her husband and family. She denies 
suicidal intent or ideation. Avoidance and denial 
of her feelings have become her primary defensive 
str~te9ie3. She h~c very minimal future concept nt 
orientation. It appears that work gave her a sense 
of mastery over the environment which was necessary 
for her Internal organization and for the formulation 
of logical problem solving behaviors; the loss of 
work capability has disrupted her capacity to 
organize her perceptions and skills and to move 
forward toward goals. This condition, by its very 
nature and magnitude, has also been a barrier to 
psychotherapeutic progress. It should be noted 
that this process does not function at a conscious 
level and does not represent malingering or conscious 
resistance. 

The situation is very difficult from a treatment 
perspective. $he declines further therapy and her 
faltering commitment is part of the need for 
treatment. However, ass1stance on a coerced basis 
is not likely to be of genuine benefit. Her 
emotional responses are beginning to coalesce into 
a depressive neurosis within the context of a 
passlve-depPndent personality structure. This 
condition can be expected to continue for an 
indeterminate period of time and could very well 
become an intractable aspect of her psychological 
status. There are no further recommendations (or 
treatment at this time. It may well be therapeutic 
to settle the legal aspects of her situation as 
quickly as possible. (Def. ex. 4; Hines Dep. Ex. ll 

In a deposition taken August 3, 1982, Dr. Hines described 
claimant as having a hysterical or passive-dependent personality. 
He tP.st1fied that claimant showed progress through the Initial 
two or three psychotherapy sessions, but that her symptoms of 
depressions then returned. (De!. Ex. 3, pp. 7-16) Dr. Hines 
also commented as to claimant's prognosis: 

Hy opinion is, having gone throught (sic) that 
experience with her, that this is probably an 
intractable condition. Hy opinion 1s that we are 
probably looking at a permanent psychological 
condition of essentially total disability, as I 
mentioned a few moments ago, that might become life 
threatening. Whether It becomes life threatening 
or not, I have very little hope. I think the 
prognosis is very poor for ~ recovery from this 
emotional condition. I think there is some possi
bility, given what I know. And I think we might 
need more speciCic information from Hr. Weigel or 
any other members Qf the Mercy staff who have 
acutally examined her recently or any other physician, 
perhaps, who is qualified to make psychological 
judgments. Any other physician or professional 
person who has examined her -- I think we might 
want an opinion as to whether turther psychotherapy 
would help her. 

In my opinion, based on the knowledge that I 
have at this point, I do not think further psycho
therapy would help her. I think she probably wlll 
continue for the er.st of her life ln this status. 
(Def. Ex. 3, pp. 25-26) 

Michael F. Taylor, M.D., a psychiatrist, examined claimant 

on October 7, 1983. In a report dated October 19, 1982, Dr. 
Taylor noted the medical 1nformat1on and reports concerning 
claimant ~h,ch he had reviewed prior to the examination. That 
information appears to parallel the ~ed1cal evidence introduced 
as exhibits at the hearing. Dr. Taylor concluded 1n his reports: 

Based upon all the information currently available 
to me, I can offer the following opinions and 
recommendations in response to the questions asked 
by you 1n your September 10, 1982, letter. I find 
no evidence that, at the present time, Hrs. Klein 
suffers from any diagnosable psychiatric disorder. 
Psychiatrically, she is fully capable of returning 
to her usual and customary work. Hrs. Klein offers 
what I consider to be reasonable and appropriate 
explanations for the emotional labil1ty described 
by previous examiners, i.e., at the Medical Occupa
tional Evaluation Center at Mercy Hospital. Mrs. 
Klein is, at the present time, experiencing som~ 
emotional discomfort but not a degree thal 1t ~ould 
be classified as any type of ~ental disorder. The 
main reason for this discomfort is d1ff1culties 
that she is encountering in her relationship with 
her husband and children. (I find no reference to 
these factors in Dr. Hines' "Progress Summary and 
Termination Report.") It 1s my op1n1on that it 
would be 10 ;1rs. i<lein • s best interest lo ret.irn to 
work and, thereby, get out of her curren• home 
situation, as soon as poosible. (Def. Ex. 6) 

Dr. Taylor also testified during the hearing. He indicated 
that while claimant may suffer from some emotional discomfort, 
that discomfort does not translate to a d1sabl1ng psfchiatr1c 
condition. Dr. Taylor stated that while he had insufficient 
expertise in orthopedics to comment as to what claimant's 
physical l1m1tations are, 1t was his opinion that no psychiatric 
limitation prevented her from returning to work. (Tr., pp. 34-61) 

Dr. Hines also testified at some }6 ngth during the review
reopening hearing. His test11110ny primarily reaffirmed his 
position that claimant 1s totally disabled from a psychological 
standpoint. Dr. Hines indicated that he knew of no vocational 
activity in which claimant could at this time be successful. 
(Tr., pp. 199-331) 

APPLICABLE LAW 

fhe claimant has the burjen of proving by a preponderance of 
the evidence that the inJury of S~ptember 12, 1977 is causally 
related to the disability on which she now bases her claim. 
8odish v. Fischer, Inc., 257 Iowa 516, lJ3 N.W.2d 867 (1965). 
Lindahl v. L. O. Bo~~s, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is ins.i 1c1ent; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
7~2 (195S). The ouestion of causal connect1on i~ pq~pnt1Allv 
within the domain of expert testimony. Bradshaw v. Iowa Metnodist 
Hospital, 251 Iowa 375, 101 N."1.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need notbe 
couched in definite, positive or unequivocal language. Sondag v. 
Ferns Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expert opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an op1nion'Ts for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iova 516, lJl 
N.W.2d 867. See also Musselman v. Central Telephone Co., 261 
Iowa 352, 154 N .. i.2d 128 (l967). 

An injury is the producing cause; the disability, however, 
is the result, and 1t 1s the result which is compensated. 
Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 
(1961); Dalley v. Pooley Lumber Co., 233 Iowa 758, 10 N."1.2d 569 
(1!143). 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. lndustr1al disability 
was defined 1n Diederich v. Tri-City Railway Co., 219 Iowa 5a7, 
593. 258 N.,;. 899, (1935) as follows: "It is therefore plain 
that the legislature intended the tP.rm 'disability' to mean 
'industrial disability' or loss of earning capacity and not a 
mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man." 

functional disability is an element to be considered 1n 
determining industrial disability which 1s the reduction of 
earning C3pacity, but consideration must also be given to the 
injured employee"s age, education, qualifications, experience 
and 1nab1lity to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 ~.W.2d 
2s1. rrm 1. -

towo Code section 85.26(2) provides, in part: 

Any award for payments or agreement tor settlement 
provided by section 86.13 tor benefits under the 
wockecs' componsdtion or occupat1onal disease law 
or the Iowa occupation~! hearing loss act (chapter 
858) may, where the amount has not been commuted, 
be reviewed upon commencement of reopening proceedings 
by the employer or the employee within three years 
from the date ot the lost payment of weekly benefits 
made under such award or agreement. (emphasis 
added) 

In Gosek v. Garmen and Stiles Co., 158 N.W.2d 731 (Iowa 
1968) the court stated: 

It ls now apparent the mere mention of mental 
and emotional problems confronting claimant on 
first review-reopening was not of such nature as to 
permit 1ts consideration by the commt'!l'!lioner in 
then determining the extent of any disability 
connected psychosis. 

Under the circumstances disclosed this under-
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Gtlndabl~ stemmed from lack of knowledge with 
resultant 1nabil1ty on the part of all concerned to 
appreciate the full extent or significance of 
cla1mant's then existing emotional problems. 
Apparently he did all humanly possible to disclose 
an awareness of his situation, and inability on his 
part to alone do more about 1t. 

On the other hand, testimony presented during 
hearing on the second review-reopening 1s sufficient 
to reveal a probable unknown 1nJury connected 
neurosis at time of the first hearing: a new fact 
ne,ther recognized, appreciated nor considered by 
the commissioner ,n adJudicating claimant's first 
review petit,on for add,t1onal compensation. 

Iowa Code ~ection 85.30 provides: 

Compensation payments shall be made each week 
beginning on the eleventh day after the injury, and 
each week there-after during the period for which 
compensation is payable, and if not paid when due, 
there shall be added to the weekly compensation 
payments, interest at the rate provided 1n secion 
535.J for court Judgements and decrees. 

Iowa Code section 86.13 provides: 

If an employer or ,nsurance carrier pays weekly 
compensation benefits to an employee, the employer 
or insurance carrier shall file with the industrial 
commissioner on forms prescribed by the industrial 
commiss,oner a notice of the commencement of the 
payments. The payments establish conclusively that 
the employer and insurance carrier have notice of 
tne inJury for which benefits are claimed but the 
payments do not constitute an admission of liability 
under this chapter or chapter 85, 85A, or 85B. 

lf an employer or insurance carrier fails to 
file the notice required by this section, the 
fa,lure stops the running of the time periods 1n 
section 85.26 as of the date of the first payment. 
If commenced, the payments shall be terminated only 
when the employee has returned to work, or upon 
thirty days notice stating the reason for the 
termination and advising the employee of the right 
to file a claim with the industrial commissioner. 

fhis section does not prevent the parties from 
reaching an agreement for settlement regarding 
compensation. However, the agreement i3 valid only 
if signed by all parties and approved by the 
industrial commissioner. 

If a delay in commencement or termination of 
benefits occurs without reasonable or probable 
cause or excuse, the industrial commis5ioner shall 
award benefits in addition to those benefits 
payable under this chapter, or chapter 85, 85A, or 
858, up to fifty percent of the amount of benefits 
that were unreasonably delayed or denied. 

ANALYSIS 

The issue of claimant's entitlement to permanent total 
3ab1l1ty benef,ts is dependent to a great jegree upon the 
solution of the second, third, and fourth appeal issues set 
rth by claimant. Claimant contends tnat the finding of fact 
de in the December 31, 1980 arbitrot,on/rev1ew-reopening 
cision, that she suffered a psychological disab1l1ty aG a 
sult of her industrial injuries, should properly have precluded 
e deputy from making additional findings with regard to mental 
pairment 1n the June 20, 1983 review-reopening decision. 
aimant further contends that by rejecting the earlier finding 
psychological disability and ,nstead finding that she suffer~d 
permanent mental ,mpairment, the deputy improperly decided 

is case as an appeal from the initial arbitration/ review-reopening 
ther than as a review-reopening conducted simply to determine 
e extent of claimant's disability. Neither contention is well 
ceived, however, due to the fact that the December 1980 
c1s1on contains no f1nding that permanent mental or psychological 
pairment resulted from claimant's industrial in1uries. The 
rden falls upon the claimant to prove that she has suffered an 
pairment for which she is entitled to permanent disability 
nefits. Claimant sustained the burden of proving permanent 
vsical impairment in the initial hearing, however, the issue 

permanent mental 1mpairment appears not to have been resolved 
that time. For the foregoing reasons it is determined that 
deputy properly heard additional testimony concerning 

~imant's mental status and decided the case in a manner 
mmenaurate with review-reopening standards. 

Claimant appears to argue that irrespective of the determina
~n concerning the propriety of the deputy to hear addit,onal 
idence concerning mental impairment, the deputy erred in 
3 rding compensation solely on the bas,s of physical d1sab1lity 
thout consider,ng psychological disabil,ty. The testimony of 

Hines and Dr. Taylor illustrated totally divergent opinions 
to claimant's mental well-be,ng. Dr. Hines was of the 

lnlon that claimant suffers from a severe and permanent 
Ychological condition which renders her totally disabled. Dr. 
Ylor, however, while finding some evidence ot emotional 
3tcess, found claimant not to suffer from any psychiatric or 
,tal disorder. Viewing psychological and psychiatric disabilities 
th as cental 1mpa1.rments, the -,eight to be given expert 
inions with regard thereto is for the factf1nder to decide. 
re the evidence regarding mental impairment reaches the point 
eztreme contrad,ction, such has occurred in the instant case, 

ference aust be paid to the first hand impressions of the 
~tfinder. The Jeputy was able to observe and listen to 
~lmant throughout three days of testimony with regard to this 
lter. While noting the deputy's apparent acceptance that 
~tmant's physical problems aay be heightened to some degree by 
Ottonal problems, the f1nd1n9 that claimant suffered no 
rnnent mental cond,tion (as a result ol her industrial 
ucies) shall be adopted herein. In light of the above, the 

>uty properly declined to consider psychological dlsabil1ty as 
~•sis for determining the extent of claimant' permanent 
ability. 

In determining that claimant had sustained an industrial 
disability of 60 percent to the body as a whole the deputy 
appears to have considered claimant's functional impairment, 
age, education, work experience, and prospects for retraining. 
The deputy's determination regarding the extent of claimant's 
permanent disability is affirmed. 

•ith regard to claimant's contention that interest should 
have been awarded on the $3,007.19 ordered to be paid by defendants 
unto claimant in the December 31, 1980 decision, the deputy 
properly found that the interest provision of section 85.30 
applies only to weekly compensation benefits and is not applicable 
to benefits provided under section 85.27. The deputy's denial 
of a penalty under the provision of section 86.13 for the ~ardy 
payment of the $3,007.19 was l1ke.,ise proper. aecause the first 
paragraph of section 86.13 refers onlv to weekly compensation 
benefits, it follows that the remaining provision of that 
section refers to the same, and no penalty is deemed to attach 
for tardy payment of medical expenses. 

FINDINGS OF PACT 

l. Claimant was 49 years old at the time of the latest 
review-reopening hearing. 

2. Claimant has a ninth grade education. 

3. Claimant's employment history includes light manual 
labor work, sales work, and cashier work. 

4. Claimant was employed as a light laborer by Furnas 
Electric Co. on September 12, 1977. 

5. Claimant sustained a work-related inJury to her right 
elbow which arose out of and 1n the course of her employment on 
September 12, 1977. 

6. Claimant subsequently reported an injury to her left 
upper extremity as a result of the strain of daily employment 

7. Claimant underwent a surgical release of the left carpal 
tunnel in May 1978. 

o. Claimant returned to work at Furnas Electric Co. during 
February, March, and April 1978, but was unable to continue due 
to pain in her arms. 

9. Claimant was terminated as an employee of Furnas Electric 
Co. in May 1979. 

10. Claimant has not "orked since April 1978. 

11. Claimant currently has some emotional problems, however, 
has not suffered any permanent mental impairment as a result of 
her work-related injuries. 

12. Claimant's current physical complaints include pain 1n 
both upper extremities extending into the shoulders and neck. 

13. Claimant's healing period ended on March 16, 1983 (the 
day of the last review-reopening hearing). 

14. Claimant has sustained an industrial disability of 60 
percent of the body as a whole as a result of her work-related 
phjsical injuries. 

15. The applicable workers' compensation rate is $96.57 per 
week. 

CONCLUSIONS or LA~ 

Claimant has sustained the burden of proving an industrial 
disability of 60 percent to the body as a whole. 

Claimant 1s not entitled to an award of interest on the 
amount of $3,007.19 1n medical expenses ordered to be paid by 
defendants unto claimant in the December 31, 1980 decision. 

Claimant is not entitled to a penalty under the provisions 
ot section 86.13 for the late payment by defendants of the 
$3,007.19 in medical expenses. 

~HEREfOR£, the deputy's decision filed July 20, 1983 is 
aff1rmed. 

THEREFORE, Lt is ordered: 

'fhat defendants are to pay weekly compensation benefits for 
healing per,od from September 12, 1977 through March 16, 1983, 
less the time claimant returned to work in 1981 at the rate of 
ninety-six and 57/100 dollars ($96.57) per week, accrued payments 
to be made 1n a lump sum t o gether with statutory interest at the 
rate of ten percent (10\) per year, less a credit for payments 
heretofore made. 

That defendants are to pay weekly compensation benefits unto 
claimant for permanent partial disability for a period of three 
hundred (300) weeks for the permanent partial disabtlity less 
one hundred twenty-five (125) weeks already received, at the 
rate of ninety-six and 57/ 100 dollars ($96.57) per week, accrued 
payments to be made in a lump sum together with statutory 
interest at the rate of ten percent (10\) per year, less credit 
for payments heretofore made. 

fhat tho cos ts of this action are taxed against defendants. 

That defendants are hereby ordered to file a final report 
upon completion of the payments herein ordered. 

Signed and filed this 27th 

Appealed to District Court: 
Atfirmed 
Appealed to Supreme Court: 
Pending 

day of February, 1984. 

ROBERT c. LANDESS 
INDUSTRIAL COKHISSION£R 
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the ca■e of o~ mployee who haD no apparent functional impair•ent 
ond who want• to wor~ at th lob he hod before but la pretluded 
from dulng eo becauee hla employer believe• the paat ln1ury 
dlaquallflo• him, reaJltlng In o palpable reduction In earning 
~opacity,• The fact■ 1n tho prceent coee ora close enough to 
thoa In th Dlncka~lth ca• to eupport an a~ord, The flqdlngs 
ol fact, concluaionaof law ond order of the hearing deputy ore 
ndopted 1-erln and repeated bel0w1 

FIHOINOS or FACT AHO CONCLUSIONS or LA~ 

Plndln? I, On June 5, 1981 clal11ant waa Injured while working 
lo, d, endont employer, 

Fl tHl!,!L2, Cl.ilmant •a Injury ~·ae a Mat related proble•. 

r11~tng ), Claimant 1-od o hlatory o{ heat related p,o~lema 
pr or to hla Injury on Jure ~, 1981, 

Fin~ 4, Although the Injury of June S, JQBl og~ravotc(I 
cTiifmi"■ prco~latlng condition, no pe1manent t~palrment 
roe.iltud 1,om that oqg1avat1on, 

Plndlng 5, Aa a reault or hie Injury, claimant haa had an 
actual re(luctlon Ir arninga. 

Fl ~l.!l.Jl ~. Clolmnrt I ■ lorty-olght (48) yoers old and completed 
t~r~c 111 years of high ochool, 

Flndl_!'!Ll, Clolma'lt haa tak~n college course■ in mechonlca ond 
lr anapor£11t10n, 

FJ nd..!n!LJI. 
conauftirn t • 

Claimant la n maate, me~honlc ord la a tranapo1tat1on 

Finding 9, Claimant haa worked oB dlrecto, ol t1enaportation 
for a ■ch~ol eynt man\ ha■ owned hi■ ~wn truc~lng compary. 

FI.Jl.dln 10, Claimant hoe derlvnd an lnc:omu from rc,■0d11lin11 
li"oua •• 

tlndlng II, Claimant 1• only ,oatrlcted lrom driving lruc\s 
without air con6itlonln1. 

Finding ll, Clalmort'a r,~aQnt lncomo ,a onu-hall ot hla ~,fe's 
Income I ,r ~onaqlnq a motel, 

t lnJln:J ll, with clUmant 'o oxporhrnce It le apparent th,H 
clalmnnt 1• qua I II I, d 10, hl1Jh<'r pa)·lng employm11nt, but h4G not 
mnd attempt■ at finding euch work. ~-

tlndin• 14, Heither claimant nor hi wl1, were C4ndid at tho 
tfme ol lmarlnq, 
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ONCLUSION A. Claimant has an industrial disability of ten 
•ercent (10\) as a result of his injury of June 5, 1981. 

inding 15. Claimant's medical condition has not improved since 
ugust 27, 1981 nor is any improvement anticipated. 

ONCLUSION B. Claimant's healing period benefits should have 
nded August 27, 1981. 

inding 16. Defendants had probable cause when they terminated 
laimant's benefits. 

ONCLUSION C. Claimant is not entitled to any benefits pursuant 
o section 86.13, of the Code, as amended. 

inding 17. Claimant never returned to work for defendant 
mployer at a lesser paying Job. 

ONCLUSION D. Claimant is not entitled to any temporary partial 
isability benefits. 

THEREFORE, defendants are to pay unto claimant healing 
eriod benefits for the days he missed work from the date of his 
nJury until August 17, 1981 at a rate of two hundred fifty-five 
nd 08/100 dollars ($255.08) per week and fifty (50) weeks of 
ermanent partial disability benefits at a rate of two hundred 
ifty-five and 08/100 dollars ($255.08) per week. 

Defendants are to be given credit for all payments previously 
aid. 

Accrued benefits are to be made in a lump sum together with 
tatutory interest at the rate of ten percent (10\) per year 
ursuant to Section 85.30, Code of Iowa, as amended. 

Costs are taxed to defendants pursuant to Industrial Commissioner 
ule 500-4.33. 

Defendants shall file a final report upon payment of this 
ward. 

Signed and filed at Des Hoines, Iowa this 28th day of July, 
983. 

ppealed to District Court; 
ffinned and modified 
awarded temporary total 
isability, no permanency) 
npealed to Supreme Court; 
ismissed 

BARRY MORANVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFOR£ THE IOWA INDUSTRIAL COMMISSIONER 

IONDA R. KNOPP, 

Claimant, 

LLI AH C. BROWN CO., 

Employer, 

•d 

!EAT AMERICAN INSURANCE, 
IHPANY, 

lnsucance Carrier, 
Defendants. 

INTRODUCTION 

File No. 690613 

A R B I T R A T I O N 

D E C 1 S ! 0 N 

This is a proceeding in arbitration brought by Rhonda R. Knopp, 
aimant, against William c. Brown Company, employer, and Great 
1erican Insurance Company, insurance carrier, for benefits as a 
sult of a~ injury on April 13, 1981. On February 23, 1983 
is case was heard by the undersigned. This case was considered 
lly submitted upon receipt of claimant's and defendants' 
iefs on March 4, 1983 and March 23, 1983, respectively. 

The record consists of the testimony of claimant, Patricia 
n Ramm, Joanne H. Pape; claimant's exhibits l through 9 and 
fendants' exhibits A through L with the exception of page l of 
fendants' e xhibit C .• 

ISSUES 

The issues presented by the parties at the time of the 
acing were whether defendants were given notice of the alleged 
jury within the meaning of sections 85.23 and 85.24, Code of 
wa; whether claimant received an injury arising out of and in 
e course of her employment; whether there is a causal relationship 
tween the alleged injury and the disability on which she is 
w basing her claim, and the extent of claimant's disability. 

PACTS PRESENTED 

Claimant testified she began working for defendant employer 
Hay 6, 1974 following her graduation from higr school. She 

stated that her duties with William C. Brown Co. included book 
binding and operation of a collator. She indicated that operation 
of the collator required lifting forms from floor level and 
placing them into the machine at waist level or higher. 

Claimant revealed that she first suffered a compensable 
claim in 1975 when she lifted a box of books off the floor. 
According to her she was hospitalized for about one week and was 
off work for an additional one and one-half weeks. She stated 
that she had no further problems with her back until sometime in 
1977, when •it was irritating me.• Claimant indicated that she 
then sought the care of a ch iropractor, Samuel J. Sullivan, D.C., 
who treated her for her back problem for about nine to t.welve 
months. Claimant testified that little progress was made under 
chiropractic care, so she then sought the care of an orthopedic 
surgeon, R. Scott Cairns, H.D., who admitted her to the hospital 
for physical therapy. According to claimant, following her 
release she remained at home for a week then returned to work, 
experiencing no further back problems until April 1981. 

Claimant testified that in April 1981, she once again began 
to experience back pain. According to her testimony this back 
pain began to occur at about the same time that defendant 
employer installed a new collating machine which required more, 
heavier and higher lifting. She stated that the pain became so 
severe and 1ntollerable that she could not wait for two weeks to 
see De. Cairns, so made an appointment ~,th David S. Field, H.D. 
Claimant indicated that before qhe went to see Dr. Field, she 
advised her foreman that she was going to the doctor because of 
back pain. According to claimant, Dr. Field hospitalized her for 
physical therapy for about a week or ten days. She revealed 
that Dr. Field gave her instructions for back exercises at home 
and she returned to work on Hay 26, 1981. 

Claimant testified she conti~ued to work until August 1981, 
when the pain once again became so severe that she returned to 
Dr. Field. Dr. Field again hospitalized her for testing. 
Claimant disclosed that Dr. Field operated on her back on Au9u&t 
17, 1981 and she returned to work on November 2, 1981. Claimant 
testified that she worked November 2 and 3, 1981, and was again 
forced to take off because of the pain. 

Following this episode, claimant stated that Dr. Field made 
arrangements for her to be evaluated at Hayo Clinic in Rochester, 
Hinnesota but claimant did not go. 

On cross-examination claimant admitted that she had filed 
claims against her group insurance and disability insurance 
carriers for the 1978 back problem and the April 1981 back 
problem, stating in each instant that the problems were not work 
related injuries. Claimant also admitted that she was inJured 
on May 30, 1979 playing softball; that she was off work July 10, 
1979 through July 1S, 1979 from an inJury received playing 
softball; that she was off work from August 12, 1978 through 
August 21, 1978 from an injury received playing softball. 
Claimant denied, however, that she told a nurse at Hercy Health 
Center on Hay l, 1981 that she received her injury 12 days 
earlier playing catch, as reflected in the hospital notes marked 
and admitted as defendants' exhibit H. 

Patricia Ann Hamm, a co-worker of the claimant's, testified 
that William C. Brown Co., did install a new collator in April 
1981. She also stated that this new machine required more 
lifting and heavier lifting from the employees. In addition, 
she stated that she was able to observe claimant working on the 
machine and from her observations it appeared that claimant was 
experiencing back pain. On cross-examination, however, Hs. Hamm 
stated that she had made similar observations of claimant six to 
twelve months prior to the installation of the new machine. 

A report of R. Scott Ca irns, M.D., dated October 1, 1981 was 
submitted into evidence as claimant's exhibit l. Dr. Cairns 
stated as follows: 

Hiss Rhonda Freisinger was seen by me on 11-21-78 
complaining of an old injury to her back. She was 
seen on that date with complaints of pain in her 
back and some radiation to her left leg. This 
apparently began three weeks prior to this ex
amination after she had been wearing high heeled 
shoes. She stated she had an initial episode of 
pain in 197S which occurred with a compensible 
(sic] injury when she bent over to lift a box. She 
was apparently hospitalized by Dr. Zelinskas. She 
later went to her chiropractor and made some 
improvement. She complained of some occasional 
numbness in her left leg. 

Physical examination at that time showed that 
she had quite good back motion with some complaints 
of pain at the extr~wes. She was mildly tender in 
her sacro-il1ac joint. She had positive straight 
leg raising about 60° on the left side. It was 
negative on the right. Reflexes, toe strength and 
sensation were intact. There was no atrophy. 
X-rays at that time were normal. 

Hy initial impression was that this patient had 
back pain with some sciatica. 

She was instructed to be at bed rest and I told 
her I would see her in seven to ten days. If she 
was no better I would consider hospitalizing her. 

On 12-1-78 she felt no better. She again had 
fairly good back motion with straight leg raising 
positive at 45° on the left side. Reflexes and toe 
strength were intact. I recommended admitting her 
to the hospital for continued conservat ive treatment. 

She was admitted to t he hospital on 12-2 and 
treated conservatively and discharged on 12-8-78. 
At the time of discharge she was much more comfortable. 

The patient was seen again on 12-19-78 and 
stated she was doing quite well. She had only mild 
leg pain. She had excellent back motion, normal 
straight leg raising, reflexes and toe strength. 
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She waa released to work the following Tuesday and 
was seen agatn on 1-2)-79 and found to be doing 
very well. She had excellent motlon, normal 
straight leg raising, reflexes and toe strength . 
She denied pain and was discharged from my care at 
that tto•"· 

~t the time of her examination on 12-1-78, Miss 
Preisinger Inquired as to whether or not her 
symptomatalogy was compensible (sicJ. ~Y opinion at 
that ttme was that her or1g1nal Injury was some 
three years prior to thts and had not been settled. 
I felt that the statute of limttations had probably 
expired and I believe that she would have great 
dtfficulty ln ~stabllshing a valid claim at that 
potnt 1n time. lf Miss Freislnger 1s agaln havtng 
difficulties, one would (eel that the relationship 
1s even more tenuous. Certainly one would fPel 
more Inclined to attach more slgntflcance to her 
claim had she been followed repet1t1vely by me 
since 1979 with ongoing co,aplalnts but this has not 
been the case. 

Also submttted was a report of Davtd S. Pleld, H. D,, dated 
October 8, 1981 as exhibit 2. Dr. Pield made the following 
comments: 

I have been aware as you noted in your letter, 
that she hnd previously t><,en admitted to the 
hospital with regard to low back strain in April of 
1975. 

From your letter, I do not think that you are 
aware that she had been previously admitted to the 
hospital at Kercy Health Center onf 5-1-81, and 
later discharged 5-10-81, because of history of lcw 
back pain in the left side of the buttock and leg 
complaints, The reason for this admission was that 
she began experi~ncing low back pain symptoms 
suggestive of left sided sciatica appcox1mately 
Apcil 20, 1981. lt was also noted 1n ner hlstocy 
that she had undergone physical therapy in 1978, 
because of bac~ pain and leg dtacomfcct. Our 
tnitial Impression at the time of hospitalization 
ln Hay was that she had definite evidence of 
sciatica which hopefully would respond to con
servative management in th~ hospital. 

She was tceated in the hospital for approximately 
nine days with physical therapy. She 11.ade a 
sat,sfactory but not total recovery from her back 
and leg complaints. 

She was later again evaluated in August of 1981, 
with a persistent de?ree of lcw back pain and also 
left leg p&in which ag~ln h,d not totally alle,lated, 

Saaed on the length of ti=e and involvement of 
the pain, we elected to adm1t her to hospital on 
a-9-81. While in the hospital, she under J ent 
■cveral Investigations with regard to her back and 
evaluation of her lumbar spine, These stud1es 
included a lumbar myelo;ram, lu■t>ar venogras, and a 
CAT scan of ~er lumbar spine. 

She was also seen In consultation while tn th• 
hospital by a neurosurgeon, Doctor H1chael ~alus o! 
~edlcal Associates Clinic. 

The overall sucmacy of her tests In the hospital 
suggested an abnor~altty located at the level of 
the L5 - Sl disk. Her clinical findings ond 
studies in the hospital suggested that elective 
exploration of this area sJrglcally J BS indicated, 
and this was undertaken. 

At the tl&e of surgery it ~as apparent that she 
had a congenital ano•aly of the lu&bar spine at 
this level with n very enlarged dorsal ganglion 
situated within t~e spinal canal Jhtch ls unusual, 
This area JBS decocpressed, and at the tl e of 
surgery no evidence ot dis• protrusion was identi
fiable. 

Hee postoperative course vas generally sat.s
factory • ith iaprove ent of her pain but ~ot total 
celief at the present tl~e. 

lt reulns to be see• over tbe ne1t few weeks 
. hat \lnd of recovery - ill be acbleved follo~ing 
surgery for tbla problea. 

Overall, her prognosis is still guarded -ltb 
regard to her recovery. 

As far as I can tell fcoso history, her bac~ 
sya;,toa.s see■ to oo aggravated by ~er job, wblch 
involve-'5 lift1n1 and t:-e"ldlng on a falrl) reg lac 
basts • tle at. rk, 

At the pre•e~t tl-e, l will be seetn~ er In 
foll - -~ i ouc rt opedl Clinic over t e next 
few we \s a"ld pt J tats e \es a satlsfcatoc 
recovery fro• er bact sit atl 

In aMI• on, Dr. Field 
report Jated !ta 19, 15°81, 

lt1 Ot et a 
lo 

atat8" 1n ~1• att S ng p yslclan's 
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the time. ln addition, she haa moaentary ahootlng 
pains in the posterior thigh and l4teral foot and 
heel. There wao no cough, sneeze or position 
effect. Any kind of activity incr~aaed her p~ln 
including wa lking and sitting. When tired, she 
expPrlencea nuebness of the posterior thigh and 
latPral toot ond heel. She has ~ot been able to 
work since August, 1981. 

On examination, she did not appear to be In 
eignlftcant distress. There was a slight limp of 
the left leg. Upper lil!lb nuscle stretch reflexes 
were normal. In the legs, the reflexes wer e 
sylllllletrical except for a decreased left an\le jerk. 
Huscle strength and bulk were normal. There Jaa a 
subjective decrease In superflci4l pain aenoation 
in the left posterior thigh and a loss of light 
touch and superficial pain on the posterolatecal 
aspect of the left foot, Straight leg raising was 
carried out to 60 degress on the right and to 4S 
degrees on the left wtth both sides producing palne 
in the left lumbar area. Lumber spine flexlon was 
moderately impaired and in e xtension was mildly 
Impaired, but there waa no paraapinal &u■cle opaam, 

Hy diagnosis was aechanlcal low back pain with 
referred aching pain in the antPrloc thigh and 
calf; and mild postoperative left Sl radlculopathy. 

As you requested, we obtained a CT acan of th~ 
lumbar spine on the G£ scanner. This demonstcated 
a laminectomy on the left at L5 and acme reoldual 
myelographic contrast material, No other abnormal
ities wece identified. X-rays of the lumbar spine 
vere negative except for poatoper•tlve changes. An 
EHG o! the left lcJ er extremity vaa esoPntlally 
normal with no evidence of an active radiculopathy, 
here vere some motor unit changes present ln the 

gastrocnemlus but no fibrillation "as observed. 

Mrs. Knopp was concecned abOut obtaining Workmen' ■ 
(■ic) Co~pensation for her current symptoms. She 
feels hec back problem began in l97S Jhllc working 
in a bOok binding factory lifting heavy bundles. I 
would eatimate her impairment to be abOut S percent. 

APPLICABLE 1.A.4 

An employee ls Pntltled to coEpensation tcr any and all 
personal injuries which arise out cf •~d ln the course of the 
e::,ployment. Section 85.)(1). 

Claimant has the burden ot proving by a pr•ponderance of the 
evidence that ■he received an Injury on April 13, 1981 which 
•cooe out of 4nd in the co~r•e of hor employaAnt. ~cOo~cJl v. 
Town ot Clarksville, 241 ~.If. 2d '104 (lowa 1976)1 Murnf"can v, 
Cent.r_al Telephone C.2.:.,_, 261 Iowa 3~2, 154 N •. 4.2d 128 11967). 

The claiunt also ha ■ the burden of proving by a preponderance 
of the evidence that the injury of April 13, 1981 i ■ caJ■ally 
related to the disability on vhlch she nc~ baaes her claim. 
Bodish v. Flecher, Inc., 257 IOJ O 516, 133 tt.W.2d 867 (196S). 
Lindahl v. L. 0. 80991, 236 lo" a 296, 18 11.W.2d 607 (1945). A 
possibility ls lnsufficlent1 a probability lo ncces■ary. 
Burt v. John Deere ~aterloo Tractor Wor••• 247 Jove 691, 7l u.wld ~,rmsn. Tfi nuestion ol uaarcnn ti is n t l 
~ithin the domain of expert testlmony. Bradahaw v. loJa ~ethodl■t 
llospital. 251 lo~• 37~. 101 N.W.2d 167 11'60) . 

Expect medical evidence mu1t be conaldered J ith all other 
evidence introduced bearing on the causal connection. Burt, 247 
lO J a 691, 7) N.~.2d 732. The opinion ot e•perts need iiot'be 
couched in definite, poaitlve or uneqJlvocal langJage. Sond•i 
v. Ferris HardJ are, 220 N.W.2d 9DJ (lo"• l,74), Ho- ever:-Tii"a 
expect opinion ~ay be accepted or rejected, in whole or In part, 
by the trlec cf fact. !.!l.· at 907. Further, the • el9bt to be 
given to such an opinion Is for the finder of fact, or.ti tbat &ay 
be aftec•~d by the coe,pletene•• of the premise given Ue ••~rt 
a~d otn-r surroun~ing circu.&J1t1nces. Bod! ■h, 257 Iowa 516, Ill n.w 
867. See also Hu■selc.an, 261 10 .. a J52, 154 i..lf.2d 128 

Our aupreeoe court ha• stated aany tl:.e• tbat a clal&ant -r 
recover for a • Or• conn~cted aggravation of a pre-•l■ tlng 
condition. Al~uist v. Shenando•" liurserle■, 218 Jo ,.• 724, 2~4 
N.~. )5 (l~Ji°). See also Au1l«v. W?Odward State Hoap. Sch., 
266 N.i;.ld 1)9 (!OJ I 1978)1Cosek v. ca, .... ,.;;;; til•• Co., 158 
ll.W.2d 731 Iler• • 1968)1 Barz v.of'ic, ""2"!1" to•• SoE, IJj il.w.20 
704 (1965)1 Olson v. ~eirServlce ~tores, 255 lo• • 1112. 125 
N.w.2d 251 (l9EJ)1 Yea;et v. Firestone T~, kubbec Co., 25J 
Jova 369, 112 1l.w.2a 2 9 (146111 il'?!ller v7 United Rtatea 
~"(£SU:O c.2;, 2S2 l<-• • 613, 106 ,li':Zd ffl cm ,. -

R°ben an ag;cavatlon occur• In the p,,rfor ance ot an ea l yer'• 
wor• and a cauaal con~ection 1• establls ed, clahunt ■ay 
reco,er to the e1tent of the li,pair- t. !.!1.:.• at 613 

Te lc • a preff Court cites, apparently "It approval, •• 
C.J.S. stateaent tbat tbe ag~cavatl • Id be caterial If It 
1s to oo co~r,a1ole. rea_s.r, 25.J 1 •• 69, 112 11.w.2d 2991 1 
w ckaen's Coap,,n1atlcn SS )(1°7 •• 

All"LYSJS 

l•l■ant •• failed t carry 
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achine, she had in fact been suffering from back ailments for 
everal months prior to its installation . In addi t ion, claimant's 
redibility is impaired by her repeated statements on various 
nsurance claim forms that the injury was not work related. 
~is position is supported by Dr. Field's attending physician's 
epor ts that the injury was not work related and the above 
eferred to hospital r ecord which attributes the injury to 
laying catch. 

THEREFORE, claimant is to take nothing as a result of this 
:,tion. 

Defendants are to pay the costs of this proceeding. 

Signed and f lled this 29th day of February, 1984. 

DAVIDE. LINQUI ST 
DEPUTY INDUSTRIAL COXMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMM ISSIONER 

,RGARET A. KOOPMANS, 

Claimant, 

lwA ELECTRIC LIGHT I\ND 
IWER COMPANY, 

Employer, 
Self-Insured, 
Defendant. 

INTRODUCTION 

File No. 694831 

A R B I T R A T I O N 

D E C I S I O N 

This is a proceeding in arbitration brought by Margaret A. Koopmans, 
aimant, against Iowa Electric Light and Power Company, self-
surdd employer, defendant, to recover benefits under the Iowa 
r kers' Compensation Act for the death of her spouse, Gerald L. 
opmans on ~arch 5, 1980. It came on for hearing on July 6, 
83 at the Juvenile Court Facility in Cedar Rapids, Iowa. It 
s considered fully submitted at that time. 

The industrial commissioner's file contains a first report 
inJury received on June 2, 1982. 

The record in this matter consists of the testimony of 
aimant; claimant's exhibit 1, a death certificate; cla1mant 1 s 
hibit 2, decedent ' s personnel f1le; claimant's exhibit 2A, the 
cedent's workers' compensation file; claimant's exhibit 28, 
rious medical data; claimant's exhibit 3, the original notice 
d pet1tion and return of service; claimant ' s exhib1t 4, a 
tter from Darcel A. Hort dated Hay 19, 1980; claimant ' s 
hibit 5, a report of employee occupational injury or illness; 
aimant's exhibit 6 , the deposition of Donald L. Carlson; 
a1mant's exhibit 7 , the deposition of wayne Robinson; claimant's 
hib1t 8, the deposition of Charles Helgeland; claimant's 
hibit 9, the depos1t1on of Ralph Robert Little; and claimant's 
hibit 10, the deposition of Margaret A. Koopmans. The parties 
led briefs. 

ISSUE 

The sole 1ssue in this matter is one of notice pursuant to 
wa Code section 85.23. 

STArEMEIH OF TllE CASE 

Claimant testified both at hear1n9 and by deposit1on. 

Fifty-seven year old wido~ of decedent Gerald Koopmans 
stified to her marrlage to decedent in 1946 and to their 
v1ng three sons, one of whom was under age 18 at the time of 
s father•s death. 

She gave a personal history of complet1ng the eighth grade 
a small Iowa town where there was no high school and no bus 

ansportat1on. She worked as a babysitter until she was old 
ough to get a job as a waitress. She took a typing course. 
e marr1ed and commenced work in a small department store whe re 
e did a variety of jobs from marking to banking. She stopped 
rking to st3y at home and have a famLly. 

She moved w1th that family to Cedar Rap1ds in 1958. She 
Ok 3 ser1es of tests to see what course work she might need 
r a GED and was told•that her grades were high enough to 
able her to undertake college work although she was lackin3 in 
dern math. She lntended to enroll 1n college, but she became 
egnant and stayed home w1th her child Lnstead. She d1d volunteer 
toring foe children with emotional and read1ng problems and 
rked w1th a group of senlor cit1zens. She took a part-time 
b •s a school cashier and has recently added another part-time 

•bas 3 cash1er 1n a lumberyard. She dented any 1nsurance 
r~. personnel work, Jobs for lawyers or in health benefits. 
r.ce her husband's death she has taken some college courses. 

She recalled that decedent who died at home on March 5, 1980 
11:00 p.m. of a heart attack had worked for ~0 fendant over 22 

ars, be91nning as a lineean and later becomin~ 3 foreman in 

the underground division. She reported that he was on call for 
emergencies and that he might be called at night and th~n work 
his regular schedule the next day. He had not been working 
irregular hours on the day of his death. 

She acknowledged that her husband had been to see doctors 
because of stress and that Valium was prescribed fo r him. Be 
had stomach trouble cons 1st1ng of 1ndigestion and diarrhea when 
he worked irregular hours. She did not think those problems had 
increased over the years, but she said that it was difficult to 
tell as the erratic hou rs varied. She suspected that things 
which were stressful m1ght contribut e to a hea rt problem. She 
reported that both decedent ' s father and brother had heart 
problems. 

Claimant testified that her estate lawyer dealt with the 
defendant ' s personnel of fice and made inqu 1cies about the 
benef1ts available. She thoug ht it was that attorney who sent 
the death certif1cate to defendant. She said that she did not 
know when her husband died that a workers• compensation claim 
could be made when job stress produces a heart attack. She 
denied any expec1ence with wor kers ' compensation death claims. 
It was her thinking that persons who received workers' compen
sation had been injured rather than that they were ill. Hee 
spouse had received compensation for permanent partial disabi l 
ity and medical expenses for a knee i njury. She remembered that 
she first learned from her attorney on January 29, 1982 that a 
stress induced heart attack could be compensable. At that time 
depositions were scheduled relating to a claim for retirement 
benefits. She completed the petition on that day. She made no 
attempt prior to that time to learn whether or not defendant 
might have to pay benefits if wor k caused the death. 

On cross-exam1nation she admitted knowing at the time of her 
husband's death that stress could cause hea r t at tac ks and that 
she had a suspicion that his wor k might have been related to his 
death and that she had wondered about it. She agreed that she · 
knew before January 29, 1982 her husband's work was stressful 
and that he died of a heart attack. She was questioned: 

o. What was it that occurred that finally caused 
you to decide to f1le th1s Worker's (sic) Compen
sation claim and essentially, to assert that in 
fact, his occupat1on was contributing factor for 
his death? 

A. I wasn't aware that I could ma ke such a claim 
until the date that you have. I wasn't aware tnat 
there was this possibility. 

O. Well --

A. Or that it was available. I don't know what 
word I want to use here. 

Q. You knew there was Worker's [sic) Compensation, 
didn't you? 

11. Yes. 

Q. You knew that 1f he had been, for example, 
electrocuted at his employment , that Worker's (sic ) 
Compensation would be available, d1dn't you? 

A. I'm not sure I knew that . 

Q. Well, you knew that if people were injured at 
wor k, there was Worker"s [sic) Compensation? 

A. Yes. Yes, but I did not know in death what 
happened. 

Q. And you said that before that you had thought 
that you had wondered in your own mind whether 

or not his employment might have contributed to his 
death, isn't that right? 

A. Repeat that. 

Q. Didn't you say a little while ago that you 
wondered in your own mind whether his employment 
might have contributed to his death? In some way 
you thought that that mlght be possible? 

A. I knew that he was under stress. I knew that 
he was very nervous. 

Q. Okay. 

A. And I did wonder if this would cause your heart 
to ov~rwock or whatever. 

Q. You thought -- I think you sa1d -

A. That there could be a connect1on. 

o. Okay. So 
February 2 
you found out 

what was it, then, on or about 
on or eight before February 2, 
that you didn't know before? 

that 

II. What did I find out? I just don't know how to 
answer that. If you -- If you have someth1ng that 
caused - - that would cause death, that Worker's 
[sic) Compensation was available, I never knew that 
before. ( Koopmans dep., pp. 21-23 11. 12-25, 1-25 
and 1-3) 

She was unaware of anyone's reporting to defendant that decedent's 
death m1ght be work related. 

Claimant recalled that in 1980 she filed suit for pension 
benefits. 

Claimant said that decedent had bid a job !nan attempt to 
move from the electric department to the gas division. She 
believed her husband felt trapped because of retirement and 
benef1ts he had coming as a result of the years he had in with 
t he company. 
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Donald L. Carlson, a thirty-six year employee of defendant, 
supervisor since 1967 and supervisor of line crews since 1978 
testified that he had known decedent in the time he worked for 
the company and was his crew foreman for a period in which 
claimant worked as an underground cable splicer. As duties for 
a cable splicer foreman he listed directing the field crew, 
making out material charges , recording working times and keeping 
safe working conditions. He estimated a work crew would range 
from three to eight or ten. Directions for the day's work would 
come from the immediate supervisor. There were also subforemen 
or working foremen. Both the witness and Robinson would be 
involved in assigning the completion time for a job. Be ac
knowledged that an outage could result in a foreman's being 
called for the emergency. 

If he suspected an individual JOb was taking too long, he 
wou ld first speak with Robinson to try to ascertain a reason. 
Jobs have to be completed within a budget. New construction is 
budgeted differently from routine maintenance with construction 
being more tightly controlled. It was practice to give the 
foreman an idea of time and materials for a given job. 

. The witness thought decedent was a conscientious worker who 
tried to do the work given him. Be did not feel claimant's use 
of ~lcohol or tobacco was excessive. He described claimant as 
•very calm• and •deliberate.~ 

Carlson said that Little's duties generally would be the 
same as the decedent's. 

Wayne Robinson, ~ th~rty-three year employee of defendant, 
who has been a distribution supervisor for 12 years and an 
underg~ound cable !oreman for part of his time with the company, 
testified that claimant had worked for him directing underground 
cable crews. The witness has a line foreman and underground 
foreman who work with him and each foreman has three working 
subforemen with a man working with each. Decedent's crew would 
ordinarily be six persons. The work done by decedent would 
1nclude new construction work, periodic maintenance and emer
gency work. Robinson agreed that emergencies could occur at any 
time and in any type of weather and that the foreman might not 
actually have to go out, but he would have to make a decision. 
Work was assigned on a priorty basis. Emergency work, according 
to Robinson, would account for five to ten percent of the total 
work load. 

The witness said that the responsibility for budgeting would 
be his. Jobs were laid out on paper including the mat~rial 
needed, but not necessarily the time or dollar amounts to be 
expended. He said that if problems such as wet weather or cock 
conditions are encountered , application would be made for more 
money. The foreman's responsibilities in addition to seeing 
that men work.include enforcement of safety procedures and 
filing of equipment, time and material reports. Regarding day 
to day activities the supervisor said that he kept a running tab 
on the )Obs to be done. He would put a print of the area of the 
job and a note on decedent•~ u~~k- As jobs were done by decedent, 
they were marked off the list. Daily morning conferences were 
held. 

Robinson agreed that decedent was industrious, conscientious 
an1 knowledgeable and most of the time tried to see the job was 
done as outlined . Be observed that decedent smoked what he 
estimated to be at least t wo packs a day. Regarding job tension, 
the witness said "he (decedent] set his pace and went at that 
pace.• He was not aware of decedent's having stomach problems 
or of a near accident in December of 1979. Decedent had com
plained of his inJured knee from time to time. Robinson did not 
know if sending a death certificate to the company was unusual 
or cout1ne. 

Ralph Robert ~ittle, interim cable splicer foreman, testified 
that his work entailed scheduling crews for different projects, 
insuring work is performed safely, responding to direct,ons from 
Robinson, dealing with men and seeing to lt that material is 
chacJed out. He said that he might be called in an emergency 
situation regardless of the time of day or night or of weather 
conditions. 

Little stated that decedent was a conscientious foreman. Be 
char•cterized claimant's habits with reference to alcohol as 
temperate. He observed that claimant "quite frequently" smoked. 
He did not find claimant nervous nor did he recall complaints of 
diz<iness or stomach trouble. 

Charles Helgeland, claim representative with defendant for 
six years, testLfted that he was unfamiliar with what the 
company requited to be filed on the death of an employee and he 
was uncertain whether the death certificate went to the personnel 
department. 

The witness said he would have seen a copy of claimant's 
notice in February of 1982 after it came thcough the company 
office and legal department. 

Records from defendant show decedent started work on December 
16, 1959 as a lineman. In 1961 he became an apprentice cable 
splicer. In March of 1964 he was listed as a cable splicer. Be 
became a subforeman in 1969 and a foreman on January 17, 1971. 

A company form shows claimant tore a cartilage in his left 
knee on September 29, 1978. He was admitted to the hospital on 
October 24, 1978 for surgery in which a displaced portion of the 
medial fibrocartilage of the left knee was removed. An electro
cardiogram was normal. Peripheral pulsations were good. Claimant's 
family history indicated his father died of heart disease. 

,1d medical records record the death of a brother from a 
heart attack. 

A certificate of death documents claimant's death on March 
5, 1980. Cause of death is listed as cardiac arrest due to 
arteriosclerotic cardiovascular disease. A pathology report 
shows an 1utopsy was done on March 6, 1980. The left coronary 
artery had moderate acteciosclerotic changes extending into.the 
anterior descending branch, moderately severe 1thecosclecot1c 
changes with atheromatous narrowing of the middle third. The 
aorta and main branches had moderate arteciosclerotic changes. 
There was focal mild interstitial fibrosis in the interstitial 
capi llaoes. 

APPLICABLE LA~ AND ANALYSIS 

This matter was bifurcated by another deputy industrial 
commissioner with the sole issue to be considered at the time of 
hearing whether or not claimant gave notice as required by Iowa 
Code section 85.23 which provides: 

Unless the employer or his representative shall 
have actual knowledge of the occurrence of an 
inJury received within ninety days from the date of 
the occurrence of the injury, or unless the employee 
or someone on his behalf or a dependent or someone 
on his behalf shall give notice thereof to the 
employee within ninety days from the date of the 
occurrence of the inJury, no compensation shall be 
allowed. 

Notice is an affirmative defense. The Iowa Supreme Court in 
Reddick v. Grand Union Tea Co., 230 Iowa 108, 296 N.W. 800 
(1941) set forth the rule for dealing with afficmative defenses. 
The opinion of the court in Reddick provided that once claimant 
sustains the burden of showing that an injury arose out of and 
in the course of employment, claimant prevails unless defendant 
can prove by a preponderance of the evidence an affirmative 
defense. 

v. Iowa State Hi hwa Commission, 229 Iowa 700, 
295 t e court recognize the industrial commis-
sioner's treatment of notice. The commissioner, quoted in 
DeLong at 702-0), 92, wrote: 

that while the weight of the evidence is not 
entirely free from doubt, much of which may be due 
to lapse of time ... we 3Ce of the opinion claimant 
sustained the burden of proof in that respect, but 
in this the question upon whom the burden of proof 
may rest is not free from doubt. We are constrained 
to believe that want of such notice is an affirmative 
defense and if that be true the burden of proof 
would rest upon the defendant. 
Theoretically the issue of notice should not and need not be 

considered until claimant has established by a preponderance of 
the evidence that decedent's death arose out of and in the 
course of his employment. This matter is being ruled on by 
assuming without decidin? that claimant has carried that burden. 

The Iowa Supreme Court most recently dealt with notice in 
Robinson v. Department of Transportation, 296 N.W.2d 809, 811 
(Iowa 1980) as follows: -

If the actual knowledge requirement ~ere satisfied 
without any information that the inJury might be 
work-connected, it shoulJ not be necessary to 
allege the injury was work-connected when giving 
the statutory notice. In fact, however, it is 
necessary to allege the inJury was work-connected 
when 9~vin9 notice. It lo~ically follows that the 
actual knowledge alternative is not satisfied 
unless the employer has information putting him on 
notice that the injury may be work-related. 

The purpose of section 85.23 is to alert the 
employer to the possibility of a claim so that an 
investigation of the facts can be made while the 
information is fresh. See Knipe v. Skelgas Co., 
229 Iowa 740, 748, 294 N.W. 880, 884 (194T)-.-ln 
view of this purpose, it is reasonable to believe 
the actual knowledge alternative must include 
information that the injury might be work-connected. 

This is the meaning which has been given the 
actual knowledge requirement under similar statutes 
in other jurisdictions. See, e.g., Bollerer v. 
Elenbecger, 50 N.J. 428, 432, 236 A.2<l1°le~ff~
(1967) ( 1 The test is whether a reasonably con
scientious employer had grounds to suspect the 
possibility of a potential compensation claim."). 
The principle is stated in 3 A. Lacson, Workmen's 
Compensation S 78.Jl(a), at 15-39 to 15-44 (1976): 

It 1s not enough, however, that the employee 
through his representatives, be a~ace (of 
claimant's malady]. There must in addition 
be some knowledge of accompanying facts 
connecting the injury or illness with the 
employment, and indicating to a reasonably 
conscientious manager that the case m1ght 
involve a potential compensation claim. 

we hold that this principle applies to the actual 
knowledge provision of section 85.23. 

Defendant herein knew of decedent's death from a heart 
attack. This situation ls very much similar to that of the 
employee in Robinson who also was aware of the employee's heart 
attack. However, as the court in Robinson pointed out at 311, 
"the actual knowledge alternative must include information that 
the inJury might be work-connected. " 

There was testimony in the record that the foreman spent a 
small percentage of his time dealing with emergencies ln inclement 
weather. There was some overtime work. The work required 
decision making. company records ,n the week preceding decedent's 
death show he was working regular eight hour days. At the end 
of February decedent took two sick days. 

Decedent was described by Little, the person who took over 
his job, as conscientious and temperate. Little did not f1nd 
him to be nervous or to complain of physical problems. Robinson 
also thought decedent conscientious, knowledgeable and industrious. 
Be observed that decedent smoked a lot. Re felt decedent set 
his own pace and went at his own pace, and he was unbware of 
decedent's having any health problems or making physical complaints, 
Carlson, too, viewed decedent as consc1ent1ous. He characteci~ed 
decedent as •a very calm person, deliberate.• He wa s unaware of 
decedent's hav1ng any health problems. 

,.. 
Neither of the management ?eople who testified reported 

anything about dececedent that might have alerted them to a 
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,otent1al compensation claim. On the contrary, decedent ap?eared 
1ot to have indulged 1n excesses, not to have expressed physical 
:omplaints and not to have exhibited the type of personality 
.ypical of the heart att~ck victim. Decedent did not die at 
,ork. 

It is unclear from the record how or when defendant first 
btained decedent's death certificate. However, the cause of 
eath contained therein--card1ac arrest due to arteriosclerotic 
ardiovascular disease--does not suggest a work-related mishap. 
t more likely suggests a death attributable to a disease. 

Medical records obtained when decedent 1nJured his knee 
ontained an electrocardiogram which was normal and a family 
istory of decedent's father dying of heart disease. 

Based on the record here presented defendant cannot be found 
o have had actual knowledge th3t decedent's death might be 
Ork-related. 

As defendant has not been found to have actual knowledge, it 
s necessary to examine whether or not someone on decedent's 
ehalf gave notice within ninety days from the occurrence of 
njury. 

In Jacques v. rarmers Lumbe~ & Supply, 242 Iowa 548, 552, 47 N.W.2d 
36, 239-40 (1951) the Iowa Supreme Court defined "occurrence• 
~ be when the employee found out about the disease. Robinson 
. Department of Tran'!_£ortation, 296 N.W.2d 809, 812 ffowa-moi 
1scusses Jacques and then makes reference to 3A Larson, Workmen's 
~mpensation S 78.41 at 15-65 to 15-66 for the rule: "The time 
ariod for notice or claim does not begin to run until claimant, 
i a reasonable man, shoul~ recognize the nature, sertousness 
~d probable compensable character of his inJury or disease.• 
~asonableness of claimant's action is to be based on cla1~ant's 
Jucation and intelligence. 

Claimant's early educ3tion, because she lived in a small 
>wn, was limited to eighth ~rade. She subsequently has taken 
>llege courses. She 1s an intelligent and capable person. She 
1s spent much of her life being a mother and homemaker. Her 
>cent ~ork experience has been part-time. Although decedent as 
worker and a union member very likely was exposed to workers' 

>mpensation, claimant's exposure due to her life experience was 
,re limited. 

As decedent died, there can be no question but that claimant 
1ew of the seriousness of decedent's injury. 

Whether claimant knew the nature of the condition is a more 
.fficult question. Claimant has been found to be a credible 
tness, but reconciling her testimony regarding decedent's 

•rvousness with that of his co-employees presents a dilemma. 
1e testified that decedent had gastrointestinal problems when 

worked irregular hours and that she suspected stressful 
•nditions might contribute to heart problems. She admitted 
1ndering whether the stress her husband was under might cause 
s heart to over~ork. She stated her thought that there could 

a connection. Claimant at most had a suspicion as to the 
tuce of her spouse's death. 

Tne most difficult question is whether or not claimant knew 
e probable compensable character of decedent's death. She 
ew that decedent collected workers' compensation for a knee 
Jury in 1978. She claimed, however, that she did not know 
rkers' compensation could be obtained for other than traumatic 
juries such as when workers die. When she was asked what it 
s that she found out that she did not know before which led to 
e filing of her petition, she responded: "If you have something 
at caused--that would cause death, that Worker's [sic) Compen
tion was •vailable. l never knew that before.• 

The focus in this decision will be on the modifier probable. 
e Iowa Supreme Court did not define probable in either Robinson 
Departmen~.,2!_!!.~~p~rtat!_on, 296 N.W.2d 809 (Iowa 1980) or - 
Orr v. Lewis Centra1~oorDistr1ct, 298 N.W.2d 256 (Iowa 

0or:-s1aci<•sCaw Dictfonaty1ffi7'Tourth edition 1968) 
terest1ngly cites an Iowa :ase in its definition of probable 
ich is in part as follows: "Having the appearance of truth; 
ving the character of probability; appearing to be founded in 
•son or experience. State v. l'hiele, 119 Iowa, [sic] 659, 94 N.W. 256. " 
e also know that in evaluating medical evidence probability is 
re than a possibility. See Burt v. John Deere Waterloo 
~~~~~. 247 Iowa 631, 73N:W:2d 732 (1956). 

Claimant did not know the probable compensable character of 
r husband's death. There are several levels of knowledge 
plicable to ~orkers' compensation. Hany persons understand 
at traumatic injuries are compensable. Somewhat fewer comprehend 
at employee deaths can result in payment of benefits. Finally, 
rather sophisticated grasp of worker' compensation is necessary 
anticipate the compensabili t y of heart attacks, strokes and 

ntal injuries. These latter conditions are not infrequently 
•wed as not compensable by attorneys and not recognized as 
~pensable by insurance carriers. To expect a woman of claimant's 
perience to recognize "the nature, seriousness and probable 
~pensable character • of decedent's death is expecting too much. 
~n she realized "the nature, seriousness and probable compensable 
ture• of the death she immediately filed a petition thereby 
,ing defendant notice. That notice was given in a timely iner. 

~s it was pointed out above, the procedure followed in this 
ae is atypical as ordinarily claimant would have the burden of 
t ablishing by a preponderance of the evidence that decedent's 
lth •rose out of and in the course of his employment before 
'matter of defendant's affirmative defense would be addressed. 
is is a bifurcated proceeding. Claimant still must prove the 
lth arose out of and in the course of decedent's em~loyment. 
1s case will be returned to the docket for the malling of 
1lysis of status/certificates of readiness. See Industrial 
nmlssioner Rule 500-4. 2. 

FINDINGS Of" FACT 

WHEREFORE, IT rs POUND: 

That claimant's testimony at the hearing war credible. 

That claimant was the spouse of decedent. 

That decedent died on Hay 5, 1980. 

That decedent did not die at his job si t e. 

That decedent was not known to indulge in excesses, to 
express physical complaints or to exhibit nervousness at work. 

That ~efendant did not not have actual knowledge that 
decedent's death migh t be work-connected. 

That claimant is 57 years of age. 

That claimant has an eighth grade education, a GED and has 
taken additional college courses. 

That claimant has done volunteer work. 

That claimant has done part-time work as a cashier at a 
school and in a lumberyard. 

That claimant has not worked in insurance, personnel, law or 
health benefits. 

That decedent had gastrointestinal problems when he worked 
irregular hours. 

That decedent had collecte1 workers' compensation for an 
inJury to his knee in 1978 • 

That claimant kn~w her spouse's cond,tion was se r ious. 

That claimant only suspected the nature of her spouse's 
death. 

That claimant did not know the probable compensable nature 
of her spouse's death. 

That when claimant realized "the nature, seriousness and 
probable compensable nature• of the death, she filed her petition. 

CONCLUSIONS OP LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant gave timely notice within the provisions of 
Iowa Code section 85.23. 

ORDBR 

TdEREPORE, IT IS ORDERED: 

That this case be returned to docket for the mailing of 
analysis of status/certificates of readiness to determine the 
other issues in this case. 

That defendant pay :osts pursuant to Industrial Commissioner 
Rule 500-4.33. / 

·f.., 
Signed and filed this.lt,'_ day of March, 1984. 

JUDITH ANN HIGGS 
DEPUTY INDUSTRIAL COHMISSIONEk 

BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

FRED A. KOTH, 

Claimant, 

VS. 

WILSON FOODS CORPORATION, 

Employer, 
Self-Insured, 
Defendant. 

rile No. 665847 

APPEAL 

D E C I S I O N 

STATEMENT Of" THE CASE 

Defendant appeals from a review-reopenin9 decision wherein 
claimant was awarded permanent partial disab,l1ty benefits based 
upon a finding of 17 percent industrial disability. 

The record on appeal consists of the transcript of the 
review-reopening proceeding which contains the testimony of 
claimant, Fred A. Koth; claimant's exhibits 1 through 4; and the 
briefs and filings of all parties on appeal. 

ISSUE 

Defendant appeals on the basis that the deputy industrial 
commissioner erred on finding for the claimant an industrial 
disability of 17 percent of the body as a whole. 

REVIEW Of" THE EVIDENCE 

Counsel for the claimant and for the employer stipulate that: 

1. The claimant's rate of compensation benefits is $275.09. 

2. 
partial 
2-3) 

The date of commencement of any additional permanent 
disability would be October 26, 1981. (Transcript, pp. 



218 REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 

3. The claimant executed a waiver of employee's l1ab1l1ty 
with regard to the contracting of the occupational disease 
brucellosis. (Tc., p. 21) 

Claimant , who was 43 years old at the time of the hearing, 
has been employed by defendant as a retaining room butcher for 
approximately 16 years. He 1s a high school graduate and has 
previously worked as a farm implement assembler, a truck driver 
and a construction worker. He also has raised hogs on his own 
farm. 

In his present job as butcher, claimant splits the hog 
carcass with a saw and removes the viscera with a knife. The 
activity requires pulling and pressure on the tools and lifting 
of up to 100 pounds. (Tr., pp. 9-11) The Job of retaining room 
butcher corr~ands the highest pay of any production worker of the 
employer. Claimant earned S8.70 at the time of the hearing. 
(Tr., p. 24) 

Claimant testified that during 1978 he began having pain in 
his legs while he was working. He continued his employment with 
intermittent periods of tirre off with back problems. (Tr., p. 13) 
On March 25, 1981 claimant reported a back injury due to a 
slipping accident. (Employers Work InJury Report) He was 
diagnosed as suffering from a herniated disc of the lumbar spine. 
On July 28, 1981 claimant had surgery to remove one disc and 
repair another. The report of John Connolly, M.D., orthopaedic 
surgeon, states that claimant "needs to have his back in good 
condition before he gets back to doing that kind of work." 
(Claimant's Exhibit 2) On October 26, 1981 claimant returned to 
work at the same job he had prior to his injury. 

On May 27, 1982 Oscar Jardon, M.D., of the University of 
Nebraska Medical Center, reported a permanent partial disability 
of 10 percent of the whole body. 

Claimant testified that pain keeps him from sleeping on days 
when he has done too much lifting and he still takes medication 
for the pain. (Tr., p. 17) He is unable to stand or sit for 
longer than 45 minutes without suffering soreness (Tr., p. 20) 
Re no longer raises hogs on his farm and has given up other 
activities which involve lifting, kneeling or bending. At work, 
claimant depends on the help of other err,ployees to complete his 
lifting tasks. (Tr., pp. 16-21) 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of March 25, 1981 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (19 45 ). A 
possibility is insuff1c1ent; a probability is necessary. Burt•· 
John Deere watecloo Tr4ctor Wotks, 247 Iowa 691. 73 N.W.2d 732 
(l9S5). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa ~ethodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial d1sabil1ty 
was defined in Diederich v. Tri-Cit! Railwa¥ Co., 219 Iowa 587, 
593, 258 N.W. 899, (1935) as fo lows: It is therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere •functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
-uan. • 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Cood~ear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, (196 ). 

ANALYSIS 

The sole issue on appeal is whether claimant is entitled to 
industrial disability benefits beyond the 10 percent which t he 
employer has already paid. 

A finding by a medical evaluator of impairment to the body 
as a whole does not equate to industrial disability. Impairment 
and disability are not identical terms. Althou~h the doctor 
spoke in terms of disability, it is not industrial disability 
but rather functional impairment to which he refers. Degree of 
industrial disability can in fact be much different than the 
degree of tmpatrment because In the first instance reference is 
to loss ot earning capacity and 1n the later to anatomical or 
functional abnormality or loss. Although loss of function 1s to 
be considered and disability can rarely be found without it, it 
is not so that an industrial disability 1s proportionally 
related to a degree of impairment of bodily function. 

Factors considered in determining Industrial disability 
include the employee's medical cond1t1on prior to the in1ury, 
after the lnJury, and present condition; the situs of the 
inJury, its sever1:y and the length of healing period; the - ork 
experience of the employee prior to the 1n1ury, after the in1ury 
and potential for rehabilitation; the employee's qualifications 
intellectually, emotionally and physically; earnings prior and 
subsequent to the injury; and age, education, motivation, and 
functional impairment as a result of the inJury and 1nabll1ty 
because of the injucy to engage in employment for w~ich the 
en:ployee 1s fitted •• Loss of earnings caused by a job transfer 
tor reasons related to the 1n1ury is also relevant. These are 
matters ~h1ch the finder of tact considers collectively 1n 
arriving at the determination of the degree of industrial 
d1Sab11ity. 

There are no , etght1ng guidelines that are indicated toe 
each of the factors to be considered. There are no guidelines 
-htch give, for example, age a ~eigbted value of ten percent of 
total, education a value of fifteen percent of total, ~ottvat1on 
- flve percent; "ork experience - thiny percent, etc. !leither 
ts a ra~1ng of funct.onal impain:ent entitled to ~hatever the 
degree of impeir.:ent that is found tote conclusive that it 

directly correlates to that degree of industrial d1sab1l1ty to 
the body as a whole. In other words, there are no formulae 
which can be applied and then added up to determine the degree 
of industrial disability. It therefore becomes necessary for 
the deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the finding with 
regard to degree of industrial disability. See Birmingham v. 
Pirestone Tire & Rubber Company, II Iowa Industrial Commissioner 
Report 39 (1981): Enstrom v. Iowa Public Services Company II 
lowa Industrial Commissioner Report 142 (1981); Webb v. L~veJoy 
Construction Co., II Iowa Industrial Commissioner Report 430 
(1981). 

Defendant 1s correct in its assertion that the deputy erred 
in finding functional disability of 17 percent of the body as a 
whole. Review of the record and the analysis of the deputy 
leads one to believe the 17 percent functional impairment 
finding was a typographical error, and that a nunc pro tune 
would have issued to correct the finding to 10 percent functional 
irrpairment had the matter been brought to the attention of the 
deputy. As noted, however, this 1s not fatal to the outcome of 
this case. 

PINDINCS OF FACT 

l. Claimant is 43 years old. 

2. Claimant has a 12th grade education. 

3. Claimant has worked 16 years for defendant employer. 

4. Claimant's job as butcher involves pressure and lifting 
activities. 

5. Since 1978 claimant has suffered from pain in hls back 
and legs. 

6. In 1981 claimant slipped while working and injured his 
back. 

7. Claimant underwent surgery for a herniated disc of the 
lumbar spine. 

8. Following a recovery period, claimant returned to his 
same job. 

9. Claimant has been paid by defendant employer for a 10 
percent functional disability of the body as a whole. 

10. Claimant is unable to bend, kneel or lift without pain. 

11. Claimant cannot stand or sit for long periods of time. 

12. Claimant requires the help of other employees for 
lifting t~sks. 

13. Claimant's sleep is interrupted by pain in h1s legs. 

14. Claimant takes aspirin and Darvocet for pain. 

15. Claimant's previous jobs require lifting, bending, or 
prolonged sitting. 

16. Claimant's doctor has stated that claimant's back must 
be in good condition before he returns to his kind of work. 

17. Claimant bas an industrial disability of 17 percent of 
the body as a whole. 

18. Claimant's rate of compensation 1s $275.09. 

19. Permanent partial disability benefits co11111ence October 
26, 1981. 

CONCLUSIOll OP LAW 

Claimant has sustained the burden of proving an industrial 
disab1l1ty of 17 percent as a result of his wor~ related injury. 

WHEREFORE, the deputy"s decision filed August 2, 1983 18 
afC1rmed. 

THEREFORE 1t 1s ordered that defendant is to pay unto 
claimant eighty-five (85) wee<S of permanent partial dieabillty 
benefits at a rate of two hundred sevPnty-f1ve and 09/100 
dollars (S275.09) per week com111encing October 26, 1981. 
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Defendant is to be given credit for benef1te previously paid. 1 

Accrued benefits are to be made 1n a lump sum together with 
statutory interest at the rate of ten percent (JOt) per year 
pursuant to section 8~.30, Code of Iowa, as amended. 

Costs are taxed to defendant pursuant to Industrial Commlesionel 
Rule 500-4. 33. • 

Signed and filed this 19th day of January, 1984. 

,.. 

ROBERT C. LA.IIDisS 
IIIDUSTRIAL COMMISSIO:.ER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

1ES E. LAMBE!<'[, 

Claimant , 

, SECONO INJURY FUND 
IOWA, 

Defendant. 

File No. 716025 

APPEAL 

DECISION 

Claimant appeals from a ruling denying claimant's motion to 
tnstate a claim against the Second lnJury Fund. 

REVIEW Of ·rHE EVIDENCE, 

Claimant filed a petition in arbitration claiming an inJury 
his left foot and leg. Claimant further claimed benefits 

>m the Secono lnJury Fund due to prior loss of his right foot. 

On May 12, 1983 claimant entered into a special case settle
lt pursuant to section 85.3S, Code ot Iowa with the defendant 
>l~yer and its insurance carrier. This special case settlement 
eement was presented to and approved by a deputy 1noustrial 

-unissioner. The settlement denied the existence of a Job 
.ated inJury affecting clatQant's left lower extremity and 
red any further claim against the employer or insurance 
r1er related to such alleged inJury. Claimant filed a 

;missal of his action against the employer ano its insurance 
rier. On May 10, 1983, two days prior to the settlement of 

• case with the defendant and 1ts insurance carrier, an order 
;missing claimant ' s pet1t1on was entered for claimant's 
lure to show cause within 20 days of an order entered April 
1983 why the action of claimant should not be d1sm1ssed for 
lure to comply with certain prehearing procedures. 

Claimant filed his motion to reinstate on the same day the 
•cial case settlement was submitted and approved. 

ISSUE 

Does the special case settlement entered into by claimant, 
>loyer and its insurance carrier without the participation of 
• Second lnJury Fund bar the claim tor benefits against the 
:ond InJury Fund? 

APPLICABLE LA'.-i 

Section 85.64, Code of Iowa states: 

If an employee who has previously lost, or lost 
the use of, one hand, one arm, one toot, one leg, 
or one eye, becomes permanently disabled by a 
compensable 1n1ury which has resulted 1n the loss 
of or loss of use of another such member or organ, 
tne employer shall be liable only for the degree of 
disability which would have resulted from the 
latter injury if there had been no preexisting 
disability. In addition to such compensation, dnd 
after the expiration of the full period provided by 
law for the payments thereof by the employer, the 
employee shall be paid out of the •second Injury 
Fund" created by this d1v1sion the remainder of 
such compensation as would be payable for the 
degree ot permanent disab1l1ty involved after tirst 
deducting from such remainder the compensable value 
ot the previously lost member or orgdn. 

Any benefits received by any such employee, or 
to which he may be entitled, by reason of such 
increased disability from any state or federal tund 
or agency, to which said employee has not directly 
contributed, shall be regarded as a credit to any 
award made against said second inJury fund as 
aforesa10. (emphasis added) 

Section 8S.3~, Code of Iowa states: 

rhe parties to a contested case, or persons who 
are involved in a dispute which could culminate in 
a contested case may enter into a settlement of any 
claim arising under this chapter, chapter SSA or 
chapter 86, prov1d1ng for final dispos1t1on of tne 
claim, provided that no final disposition affecting 
rights to future benefits may be had wnen the only 
dispute is the degree of disability resulting from 
an •nJury for which an awaro for payments or 
agreement tor settlement under section 86.13 has 
been made. The settlement shall be in wr1t1ng and 
submitted to the industrial commissioner for 
approval. The settlement shall not be approved 
unless evidence of a bona fide dispute exists 
concerning any of the following: 

1. The claimed inJury arose out of or 1n the 
course of the employment. 

2. The 1nJureo employee gave notice under 
section 85.23. 

3. whether or not the statutes ot l1m1tat1ons 
as provided 1n section 85.26 have run. when the 
issue involved is whether or not the statute of 
l1m1tat1ons of section 85.26, subsection 2, has 
run, the final dispos1t1on shall pertain to the 
right to weekly compensation unless otherwise 
provided for ln subsection 7 ot this section. 

4. The inJury was caused by the employee'$ 
wi llful intent to in)ure himself or to w1 llf~l1y 
•nJure another. 

S. Intoxication of the employee was the proximate 
cause of the inJury. 

6. The 1nJury was caused by the willful act of 
a th1ro party directed against the employee tor 
reasons personal to such employee. 

7. This chapter or chapter 85A, 86 or 87 
dppl1es to the party making the claim. 

Approval by toe industrial commissioner shall be 
b1naing on the parttes and shall not be construed 
as an original proceeding. Notwithstanding any 
provisions ot tnis chapter and cnapters b5A, 86, 
and 87, an~roved settlement shall constitute a 
f•n~l barto any lurther rights arising under this 
cnapter and chapters 85A, 86, and 87. Suen payment 
sliall not be construed as the payment of weekl y 
compensation. (emphasis added) 

A special case settlement is basically a release and does 
not establish that an inJury arose out ot and 1n the course of 
employment. Furthermore, the fact that that money 1s paid 1n 
settlement does not conclusively show that employee's inJury was 
work-related and compensable. Rich v. Dyna 'rechnology, Inc., 
204 N.w.2d 8&7 (Iowa 1973). 

ANALYSIS 

Claimant argues the agency has previously allowed claims 
against the Second InJury Fund where a special case settlement 
has been entered into with the employer citing Driscoll v. 
w1lson Food Corporation, 11 Iowa Industrial Commissioner Report 
130 (1981) . In this case recovery against the Second Injury 
Fund was denied for other reasons and the issue ot the viability 
ot tne claim was not discussed. 

Claimant also cites Hickson v. W. A. Klinger, Inc . and Second 
lnJury Fund , 34th 81enntal Report of the Industrial Comm1ss1oner, 
p. 135. This case 1s not on point as it aeals with a commutation 
which can only be granted where tne claim is determined to be 
compensable and the period during wnich compensation is payable 
can be definttely aetermined. 

Although the 1ndustr1al comm1ss1oner was formerly the 
conservator of tne assets of the Second lnJury Fund this no 
longer ts true as of July 1, 1983 so any perceived conflict of 
interest ceases to exist . 

Claimant contends the special case settlement was intended 
to preserve claimant ' s cause of action against the Second InJury 
Fund. It is 1ncompcenens1ble how the cla1rnant and defendant 
employer and its insurance carrier can agree that claimant has 
preserved a cause of action against a third party to the detriment 
of the third party. The statute under wnich the settlement was 
effectuated indicates the settlement 1s a "final bar to any 
further rights ar1s1ng under this chapter ano cnapters 85A, 858, 
86 and 87. • ·rhe Second InJury l'und is created by Code sections 
8 S • 6 3 et. seq . 

By far the better rule 1s that 1nd1cated by White v. Weinberger, 
49 Mich.App. 430, 212 N.W.2d 3u7 (1973), aff ' d 397 Mich. 23, 242 
N.W.2d 427 (1976) 1n which the Court of Appeals of M1ch1gan 
stated in 212 N.W.2d at page 312 "the establ ishment of employer 
liability, either by admission or adJud1cat1on prior to redemption, 
1s an absolute prerequisite to Second lnJury Fund liability.• 
The redemption referreo to under Michigan law is similar to the 
special case settlement in Iowa . 

FINDING OF FAC1' 

Claimant entered into a special case settlement with the 
employer and its insurance carrier for the alleged injury to his 
left lower extremity pursuant to section 85.35, Code of Iowa. 

CONCLUSION OF LAw 

Claimant's action against the Second lnJury Fune as a result 
of the claimed tn)ury to his left lower extremity is barred by 
the special case settlement between claimant and the employer 
and its insurance carrier. 

ORDER 

WHEREFORE the ruling of the deputy 1s affirmed. 

THE.REPORE claimant's ~o t 1on for reinstatement is overruled. 

Signed and filed this 

Appealed to District Court; 
Dismissed by claimant 

JQtb day ot September, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMM ISSIONE.R 
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BEFORE THE IOW~ INDUSTRIAL CO~MISSIONER 

JERROLD B. LANG, 

Claimant, 

vs. 

HUMBOLDT COMMUNITY SCHOOL, 

Employer, 

f'ile No. 667534 

APPEAL 

DECISION 
and 

ST. PAUL INSURANCE COMPANIES, 

Insurance Carri~r, 
Defendants. 

---------- ---------------

STATEMENT OF THE CASE 

Claimant appeals from a proposed review-reopening decision 
wherein claimant was awarded permanent partial disability 
benefits based upon a finding of 25 percent industrial disability 
of the body as a whole. Costs were denied for chiropractic care 
which was unauthorized. The record on appeal consists of the 
transcript of the review-reopening proceeding; claimant's 
exhibits l through 28; defendants' exhibits A through J; and the 
briefs and filings of all parties. 

ISSUES 

l. Whether claimant ' s earnings from Lang's Flower & Garden 
Center, Inc., should be included as income in determining the 
applicable rate of compensation. 

2. Whether claimant is entitled to an industrial disability 
in ~xcess of 25 percent. 

3. Whether costs for claimant's continuing ch:ropractic 
treatment should be allowed. 

REVIEW Of' THE EVIDENCE 

The parties stipulate that medical expenses at issue are 
fair and reasonable. They further agree that the charges of 
David w. Hoyt, D.C., have been paid by defendants through 
December 24 , 1981. (Transcript, page 2) It is stipulated that 
claimant has three e xemptions. (Tr., p. 20) 

At the time of the hearing claimant was 49 years old. He is 
married and has three children, one of whom is living at home. 
(Tr., pp. 19-20) Claimant has a high school education and has 
had no further vocational training. He wor ked for Earl May Seed 
Company from 1953 until 1969, primarily in a managerial capacity. 
Claimant described his duties ns both administrative and physical 
labor. He unloaded and carried heavy trees and bags and estimated 
he wor ked with weights of 50 - 150 pounds. (Tr., pp. 21-25) ln 
1970 claimant purchased his own garden business and incorporated 
under the name of Lang Flowers & Ga eden Center , Inc. (Tc., pp. 
25-26) He has been in business since that time . On April 3, 
1981 claimant was driving a school bus for defendant employee. 
While stopped at a railroad crossing , the bus was struck from 
the rear by a semi truck . (Tr. p. 33) Claimant was thrown back 
in his seat. He testified he finished his route bu t felt sick . 
The next day he consulted David Hoyt, D.C. , with complaints of 
neck stiffness , headaches and queeziness. (Tc. , pp. 35-36) De. 
Hoyt took x-cays and formed a pcel lminacy diagnosis of moderate 
tearing of the sternocleidomastoid muscles of the neck and 
moderate sprain of the eight tcapezlus muscle, midway between 
spine and shoulder. (Claimant's Exhibit 28, pp. 20-22) Dr. Hoyt 
also determined acute traumatic myofascitls of the cervical 
spine at C 4-S and C 5-6, which he termed " whiplash syndrome." 
(Cl. ex. 28, p. 23) Dr. Hoyt treated claimant with chiropractic 
adjustments and hand-applied traction until August of 1981. (Cl, 
Ex. 28, pp. 24-28) Claimant testified that defendant insurer 
arranged foe him to see John Grant, H.D., an orthopedic surgeon, 
in the summer of 1981. (Tr., pp. 38-39) De. Grant notes that 
claimant reported pain in the left shoulder and upper back with 
occasional headaches. (Cl. Ex. )) De. Geant found a limitation 
of 50 percent of the neck in extension, tilting and turning and 
a decrease in shoulder motion. 

It is my feeling that this gentleman has sustained 
a strain of the cervical spine which has of itself 
been enough to produce some symptoms but has 
aggravated pee-existing narrowing of the disc space 
at C5,6 and foraminal narrowing as well. Some of 
his cadicular pain ~ay be associated with nerve 
root irritation based on these findings. Secondly, 
I feel he is developing an adhesive capsulitis of 
the left shoulder as a result of chronic strain. 
Other than thi~, 1 find no striking abnormalities. 

I have suggest~d to him the use of Codman's 
shoulder exercises and strP.ssed the need for him to 
do these routinely. I have given him a trial of 
Butazoli1in for its anti-inflammatory affect and 
have suggested that he take this three times a day 
foe a week to 10 d.ays. Finally, I think it may be 
necessary to consider an intensive physical therapy 
program wlth a licensed physical therapist regarding 
shoulder motion. If this docs not provide relief 
then possible manipulation of the shoulder under 
anesthsia must be considered. 

It is my feeling that he will see ultimate 
significant improvement but I suspect that he may 
have some partial permanent physical impairment as 
a result of the aggravation of pee-existing degenera
tive disc disease of the neck and foraminal enccoach
~ent. I would hope that there will be little or no 
partial permanent impairment with reference to the 
shoulder. (Cl. Ex. 3) 

On referral by Dr. Hoyt, claimant consulted F. L. Tepner, D.O., 
during the fall of 1981 foe treatment. (Defendants' Ex . H) Dr. 
Tepner detec~ined a 15 percent partial disabil ity from a diagnosis 
of whiplash inJury; dorsal nerve root irritation, cer vical spine 
area: and bursitis of the left shoulder. (Def. Ex . D and El 
Claimant continued to receive weekly chiropractic t reatment from 
Dr. Hoyt. He returned to wor k as a school bus driver on Novemb~r 
9, 198 l. ( Inter cogatoc ies t 13; Def. Ex. C) Claimant acknowleges 
that he was notified by defendant insurer that fucthec chicopract1r 
treatment would not be authorized after December of 1981. (Tr., 
pp. 102-lOJ) Claimant was offer ed treatment by a medical 
doctor, but he continued to receive chiropractic care. (Tc., pp. 
101-102) In Hay of 1982 claimant again saw Dr. Grant with 
complaints of pain in the lower part of his neck and upper 
thoracic area. (Cl. Ex. 4 ) De. Geant found evidence of cervical 
spondylitis with degenerative disk disease and attributed 
claimant ' s symptoms to the April 3, 1981 inJucy. (Cl. Ex . 4 ) 
De. Geant determined a physical impairment of 15 percent of the 
whole man 3nd advised claimant to permanently avoid heavy 
l ifting or work duties that required repeated neck motion or 
prolonged holding of the head in one position. (Cl. Ex. 4) Dr. 
Grant advised physical therapy, but claimant d id not follow-up 
on the recommendation. (Tr . , p. 103) De. Hoyt's records 
indicate that claimant was engaging in heavy lifting in his 
florist business after January of 1982 and his neck condition 
regressed. _ (Cl. Ex . 28, pp. 35-36) In February of 1982 claimant 
slipped on ice a nd wrenched his neck . He began receivi~g t wice 
weekly chiropractic treatment which continued through June 1982. 
(Cl. Ex . 28, pp. 43-46) In August 1982 claimant strained his 
lower back while working in his business. (Cl. Ex. 28, p. 40) 
Dr. Hoyt testified that the strain related partly to claimant's 
injury of April 3, 1981 and partly to claimant's previous 
lumbosaccal inJuries of 1977, 1978 and 1979, which were not 
related to work activities for defendant employee. (Cl. Ex. 28, 
pp. 40-41) In Harch of 1983 claimant was evalua t ed by Gary 
Gonnerman, D.C. (Cl. Ex . l) Dr. Gonnerman reported that 
claimant had reached ma x imum medical improvement and determined 
a permanent impairment eating of 20 percent of the whole man. 
( Cl. Ex. l) 

Cl,imant testified that his April 3, 1981 work-related 
inJury int~rfered with his landscaping and gardening business. 
He was unable to do the heavy lifting and carrying required and 
could not afford to hue labor. (Tr., pp. 40-41) Claimant has 
had low back problems since 1971 that have occurred in relation 
t o his business, and for which he has sought chiropractic care. 
(Tr. , pp. 56-63) He stated that he takes aspirin for pain when 
he does heavy wo r k , but is on no other medication . (Tr., pp. 
77-78) He has a contr act with defendant employer to drive a 
school bus for the 39 week school year and is now paid at a 
higher rate than prior to his 1981 injury. (Tr., pp. 80-82) 
Claimant has also continued to work at the flowe r and garden 
center since his Apr 11 3, 1981 in3ury. (Tr., pp. 88) He hos 
phased out the landscaping portion of the business to avoid 
heavy lifting tasks and has concentrated i n t he areas of floral 
displays and greenhouse growing. (Tr. , pp . 129-131) Claimant's 
wages from his employment with Lang Flower & Garden Center, Inc., 
have r emained basically the same foe the years pcioc to and 
following the injury. (Tr., pp. 104-106) 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of April 3, 1981 is causally 
related to t he disab i lity on which he now bases his claim. 
Bodish v. Fischer, Inc . , 257 Iowa 516, 133 N. W.2d 867 (1965). 
ITnciahf-V:-L. o. Bogg s , 236 Iowa 296, 18 N. ~.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. 
suet v. John Deere Waterloo Tractor Works , 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Method,st 
Ho•,pital, 251 Iowa 37S, 101 N.W. 2d 167 (ff~). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691 , 73 N.W.2d 732. The opinion of expects need notl>e 
couched in definite , positive or unequivocal language. ~~~dag v. 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the expert opinion may be accepted or rejected, in whole oc in part, 
by the tr iec of fact. Id. at 907. Further, the weight to be 
given to such an opinionis for the finder of fact, and that may 
be affected by the completeness of the premise given the e xpect 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 11

1 

867. See also Musselman v. Central Telephone Co., 261 Iowa 352, 
154 N.W.2d 128 (1967). 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-Citf Railwa~ Co., 219 Iowa 587, 
593, 258 N.W. 8§9, 902 (l9lS) as fo lows: It 1s therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' oc loss of earning capacity and not 
a mere 'functional disability' to be computed in the teems of 
p~rcentages of the total physical and mental ability of a normal 
man." 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, exp~rience 
and inability to engage in employment for which he is fitted, 
Olson v. Good}e<H Service Stores, 255 Iowa 1112, 1121, 125 !1.W.2d 
251, 257 (l96 ). 

Section 85.36, The Code, provides in part, 

The basis of compensation shall be the weekly 
earnings of the injured employee at the time ~f the 
in)ury. Wee~ly earnings ~~ans gross salary, J ages, 
or earnings of an employee to which such employee 
would have been entitled had he worked the custocary 
hours for the full pay p<'ciod )A which he was 
injured, as regularly required by his employer for 
the work or employment for which he was employed, 
computed or determined as follows and then rounded 
to the nearest dollar: 
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4. In the case of an employee who is paid on a 
monthly pay period basis, the monthly gross earnings 
mul t ipled by t welve and subsequently divided by 
fifty-t wo. 

10. If an employee who earns either no wages or 
less than the weekly earnings of the regular 
full-time adult laborer in the line of industry in 
which the employee is injured in that locality, the 
weekly earnings shall be one-fiftieth of the total 
earnings which the employee has earned from all 
employment during the t welve calendar months 
immediately preceding the injury. 

ANALYSIS 

Claimant contends on appeal that he is an employee of both 
defendant employer and Lang Flower & Garden Center, Inc., and, 
under the provisions of section 85.35(10), The Code, his income 
from both sources should be combined in calculating the rate of 
compensation from total earnings. Implied in claimant's argument 
is the supposition that his wages as a school bus driver are 
less than the regular full time earnings for that line of 
industry. In fact, the line of industry in question~ school 
bus driving. The earnings of school bus drivers for their 
regularly scheduled hours do not represent part-time employment 
within a category of full time bus driving, but are full time 
wages for that particular line of industry. Since the record 
indicates that claimant's employment contract wi th defendant 
employer provides for claimant to receive wages based on the . 
regularly scheduled 39 weeks of school bus driving, the provisions 
of subsection 10 are not applicable, and other income may not be 
included in total earnings. Accordingly, this decision does not 
reach the questions of the employer-employee relationship or 
corporate benefit earnings as argued by the parties. 

The deputy found the applicable rate of compensation to be 
$58.58 per week. This is the figure determined by defendant 
insurance carrier based on claimant's preceding 12 months 
earnings. The first report of injury indicates claimant's pay 
period basis to be monthly. Since claimant is paid on a monthly 
basis, his rate of compensation should have been computed under 
the provisions of section 85.36(4), The Code. Under subsection 
4, claimant's gross monthly earnings at the time of inJury ($376.32) 
are multiplied by 12 ($ 4,515.84) and divided by 52 to find_gross 
weekly earnings, rounded to the nearest dollar, of $87. With 
three exemptions, claimant's rate of compensation is $65.14 per 
week. 

Claimant argues in his second issue that he has suffered a 
75 percent reduction in his earning capacity and should receive 
a 75 percent industrial disability. The evidence does not 
support a finding in excess of 25 percent as determined by the 
deputy. Claimant has returned to his regular bus driving duties 
and is now paid at a higher rate than he was at the time of the 
inJury. His wages from the corporation following the injury are 
basically the same or slightly higher than what his wages were 
in the years prior to the work-related injury. 

Claimant's lifting and range of motion restrictions have 
necessitated a modification of his duties for Lang Flower & 
Garden Center, Inc. Re is no longer able to perform the heavy 
#Ork tasks of landscaping and has had to focus the business on 
the greenhouse and floral arrangements aspect. Although claimant 's 
ability to participate in the more strenuous demands of his 
business has been impeded, other injuries incurred by claimant 
are likely contributing factors to his present physical limitations. 

Cla imant's last issue on appeal concerns unauthorized 
uedical care. Claimant was advised by defendant insurer that 
continuing chiropractic treatment received after December of 
1981 would not be authorized, and claimant was offered the 
services of a local medical doctor. Under the provisions of 85,27, 
rhe Code, defendants have the right to choose reasonable medical 
~are, absent an agreement between the parties as to alternative 
treatment. Claimant continued to receive unauthorized chiropractic 
treatment, and the deputy was correct in denying the costs 
thereof. 

FINDINGS OF FACT 

1. Claimant is 49 years old and has a high school education. 

2. Claimant is married and has one dependent child. 

3. Claimant worked as a store manager for Earl May Seed 
:ompany for approximately 16 years. 

4. In 1970 claimant purchased his own business and incorporated 
1nder the name of Lang Plower & Garden Center, Inc. 

5, On April 3, 1981 claimant was injured while driving a 
,chool bus for defendant employer. 

6. Claimant suffered a whiplash injury to his neck and a 
Jpca1n of the right shoulder muscles. 

7. Claimant was treated by Dr. Hoyt, a chiropractor and by 
lr. Grant, an orthopedic surgeon. 

8, Dr. Grant determined a physical impairment of 15 percent 
>f the whole man as a result of the April 3, 1981 injury. 

9. Claimant has restrictions on heavy lifting and on the 
,ovement of his neck. 

10. Claimant returned to school bus driving on November 9, 
. 981. 

11. Claimant continued to work for Lang Plower & Garden 
' enter, Inc., following the work-related injury. 

12. Claimant continued to receive unauthorized chiroprac tic 
. reatment after defendants had offered alterndt medical care. 

13. Claimant' s earnings from defendant employer and from the 
Lang corporation have not been diminished as a result of the 
work-related injury. 

1 4. Claimant is no longer able to perform heavy work tasks 
in landscaping and has had to change the focus of the business 
to less demanding activities. 

15. Claimant has incurred other injuries which were unrelated 
to his work activities for defendant employer. 

16. Claimant has sustained an industrial disability of 25 
percent as a result of his April 3, 1981 injury. 

17. Claimant's earnings from school bus driving are full 
time wages for that line of industry. 

18. Claimant's income from Lang Flower & Garden Center, Inc., 
may not be included as total earnings to compute the rate of 
compensation. 

19. The applicable rate of compensation is $65.14 per week. 

CONCLUSIONS OF LAW 

Claimant is entitled to permanent partial disability benefits 
based upon a f1nding of 25 percent industrial disability. The 
applicable rate of compensation is $65.14 per week. The costs 
of unauthorized chiropractic treatment are not chargeable to 
defendants. 

WHEREFORE the proposed decision of the deputy is affirmed in 
part and modified in part. 

ORDER 

THEREFORE it is ordered: 

That defendants shall pay unto claimant permanent partial 
benefits for the period of one hundred twenty-five (125) weeks 
at the rate of sixty-five and 14/100 dollars ($65.14) per week. 

That the employer is given credit for all benefits previously 
paid. 

That the employer is given credit for twenty-five and 
three-sevenths (25 3/7) weeks of healing period benefits previously 
paid. This credit is to be applied to the permanency award. 

That interest shall acccue pursuant to section 85.30 as of 
the date of this decision. 

That the costs of this action are taxed to the employer 
pursuant to Industrial Commissioner Rule 500-4.33, 

That the employer shall file a final report upon payment of 
this award. 

Signed and filed this 

Appealed to District Court; 
Affirmed 

21st day of June, 1984. 

ROBERT C. LANDESS 
INDUSTRIAL COt!IIISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JOHN N. LARSEN, 

Claimant, 

vs. 

FAR~ERS COOP COMPANY OP 
CLEGHORN, 

e.uployer, 

FAR:1LAlD l~SURANCE COMPANY, 

Insurance C~rciec, 
Defendants. 

FILE 110. 682330 

REVIEli-

R E O P E N I N G 

D E C I S C O N 

This is a proceedin1 in review-reopening brought by the 
claim,nt, John N. L~csen, against Farmecs Coop Company of 
Cleghorn, his employer, and Farmland Insucance Company, the 
1nsur,nce carrier, to recover additional benefits under the Iowa 
Workers' Compensation Act for an inJury which occurred on June 
7, 1978. 

This matter was heard 1n Des Moines, Iowa on December 21, 
1983 and considered as fully submitted at the conclusion o f the heanng . 

The record in this matter, base~ upon the undersigned's 
notes, consists of the live testimony of the claimant , John N. 
Larsen, together with the evidentiary depositions of J. Clarke 
Stevens, H.D., and Thomas A. Carlstrom, M.D. The claimant also 
lntroduced his exhibits 1-10. The defendants introduced their 
exhibits 1-4. 
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The parties st1pulated that the clatmlnt had incurred 
m1leage in the amount of 3,872 miles wh1ch was as yet unre!mbursed 
for travel to and [rom his vuious doctors' offices. rhe 
part1es also stipulated that claimant has incurred 16 1/2 days 
off #ork for consult>tion with his Joctors. At the time the 
claimant w1s injured h1s gross wee~ly wage #as $654.00 and he 
had fiva exemptions. 

The issues in this matter are whether thee~ is a causal 
relationsh1p between the alleged inJury and the Jis,bil1ty; 
whether claimant is ~nettled to benefits for temporary total 
d1sability, healing period and ~r~anent partial d1sab1lity; and 
85.27 author1zation. 

There is suff1cient credible evidence conta1ned in this 
record, based upon the undersigned's notes, to support the 
follow1ng statem~nt of facts: 

John Larsen testified that he was the general manager at 
Farmers Coop Company of Cleghorn, Iowa. He further testified 
that on June 7, 1978 he was helping one of the distributors 
unload• box of fertilizer from a truck when the endgate fell 
down ani the edge of it hit the top of his head. He described 
1t as feeling like something hit him on top of his head like a 
sledgehammer, jriving h1m to h1s knees. He could feel his neck 
go together like an accordion. He was im~ediately taken to the 
hosp1tal where he received stitches. Mr. L~rsen was off work 
for a couple of days and then resumed working aga1n. 

• 
Claimant had problems with his neck and shoulder off and on 

for the next three years. All of the meJlcal bills so incurred 
were pa1d by the defendants. Because he was still exper1e~cin9 
problems 1n September of 1981, he was referred to Horst Blume, ~.D., 
a neurosurgeon loc,ted in Sioux City, Iowa who admitted cl1imant 
to the hospital. Dr. Blume felt Ar. Larsen should undergo 
surgery to correct the problem and attributed the injury with 
the accident on June 7, 1978. Because or. Blume had recommended 
surgery, claimant sought a second opinion after first advising 
the 1nsurance carrier and made an appointment ~ith the neurology 
department at the Mayo Clinic, Rochester, ~1nnesota. ~r. Larsen 
w3s f1cst se~n by Catner1ne We1Jeman, ~.o., dt the neurosurgery 
department, who diagnosed him as having posttraumatic musculo
skeletal pain accounting for his neck and shoulder problems. 
She attributed this to the incident on June 7, 1978 and was told 
to come ba=k as needed. Claimant visited the Mayo Clinic a 
total of four times from this date with the latest date being 
October, 1983. His primary phyaician was J. Clarke Stevens, ~.o., 
of the neuroloqy departl'lent. Dr. Stevens testifie~ throuah 
hts deposit1on thlt the problems ~r. Larsen waa experiencing 
were due to the injury sustained on June 7, 1978. He foun1 that 
Mr. Larsen had sustained a permdnent psrt11l disability of 10 
percent to the body as 1 whole. 

~lso juring this per1od of t1me Mr. Larsen was seeing Dean E. 
Meylor, o.o., a chiropractor located in Cherokee, low,. The 
Insurance carrier paid part of Or. ieylor's bill and p,rt of the 
~ayo Clin1c bill, but has refused to P•Y the remainder. or. 
Meylor sent Mr. Larsen to a Ja,~~s P. 1=carthy, o.c., for a 
degree of disability rat1ng. or. McCarthy 1s a chiropractor 
located 1n Sioux City, Iowa, and after testin;, reacheJ the 
conclusion that ~r. Larsen had sustained a permunent parti1l 
disability of 15 percent to the body 1s a whole. 

The defendants retained or. rhomas Carlstrom a~ the1r expert 
witness who found that claimant had neck p1in most of the t1me 
and some shoulder pain and that the neck pain was constderably 
more severe than the shoulder. or. Carlstrom conclud~d thlt the 
claimant sustained a myofascial strnin 1n the incident in 1978 
and that h1s current symptoms sprung from lnd were t 6 13ted to 
that Incident and that his symptoms would not s1gn1ficantly 
Improve in the future. or. Carlstrom f~und that ~r. Larsen 
sustained a permanent partial disability of approximately one 
percent to t wo percent of the body lS l whole. 

All the claimant's medical bills were p1ld with the exception 
of the Mayo Clinic bill 1n the amount of i98a.10 ,nd or. ,eylor's 
bill in the amount of $1,284.00. Cla1mant also claims mileage 
of J,872 miles, 16 1/2 d,ys off work to visit hts respective 
doctors and $150.00 for lodging while at the ~~yo Clinic. 

The claimant has the burden of proving by a preponderance of 
the evidence that the lnJury of June 7, 1978 is causally related 
to the disability on «hich he now bases his claim Bodlsh 
v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965T. Lindahl 
v. L. O. Boygs, 236 Iowa 296, 18 N.W.2d 607 11945). A posslbillly 
is lnsuffic ent; l probability is necessary. Burt v. John 
Deere Waterloo reactor ~orks, 247 Iowa 691, 73 N.W.2d 732 11955). 
rhe question of causal connection 1s essentially within the 
domain of expert test1mony. Bradshaw v. Iowa Methodist Ho~ital, 
251 Iowa 375, 101 N.ri.2d 167 (1960!. --

ln applying the foregoing legal pr1nc1ples to the case at 
hand, it is clear that the claimant has bourne his burden of 
proof. It should be noted that all medical experts agree that 
medical causation exists in this matter. 

Claimant is entitled to b~nef1ts under section 85.J4(2)(u), 
Code of Iowa, 1977. Claimant has had no reduction In wages, but 
claimJnt's condition has taken him out of the "running" for 
bigger ,nd bPtter job opportunities. Claimant appears to be 
able to handle his current assignment, but b,sically is prevented 
from seeking assignments that would require additional efforts 
Claim,nt's funct1on~l impairment is found to be 12 percent of 
the body as ,3 whole ~nd Is hereby advised thlt should his 
current employment be terminated by reason of the limitatlons he 
sustained by reason o( this rev1ew-reoponlng, he has the right 
under section 86.34, Code of Iowa, 1977, to petition for an 
additional review-reopening award being ,uided by the applicable 
statute of l1m1tatlons. 

Or. Horst Blume, the neurosurgeon that the claimant saw in 
Sioux City stated 1n hie report that ~r. Larsen suffered from 
neck pain , cervical-occipital pain and a localized pain at the 
vertex of the head ,s a result of being hit in the head with the 
endgute. rhe next doctor the claimant saw was or. Catherine 
Weideman at the Mayo Clinic, Rochester, Minnesota. or. We1deman 
statP.d that she examined Mr. Larsen Coe comp!Jlnts of neck and 
right arm pain and right arm numbness as the result of a traumltlc 
incident which occurred in 1978. Mr. Larsen also saw or. J. Clarke 
Stevens of the neurology department at the Mayo Clinic. or. 

Stev~ns' reports and his deposition •11 reveal that the claimant's 
disabil1ty was l direct result of the inJury which he susta1ned 
on June 7, 1978. Even the defendants' expert, or. Thomas 
Carlstrom, testified that Mr. Larsen sustained a myofascial 
stra1n 1n the 1ncident in 1978, that his current symptoms sprung 
from that incident and that they should be considered to be 
related to that incident. or. Stevens' deposit1on reveals th>t 
>lthough the various doctors use jifferent terminology to 
describe the 1njury, they •11 mean the same thing. 

Cl•i~ant, at the dat~ of hearing, was approximately 45 years 
of age. ~r. Larsen has worked his way through the echelon of a 
grJin elevator, beginning from the bottom and work1ng up to 
1irectly under the Board of 01rectors. The next move in his 
scheme of events_for his future would have been to a larger 
grain elevator w1th more responsib1l1ties. The claimant expressej 
f~ar concerning his Jbllity to take on the respons1b1lities of a 
larger elevator because of the inJurtes wh1ch he has susta1ned 
~e testified that he is unable to work as efficiently >t h1s JOb 
now as he was prior to the time of the in1ury bec,use he cannot 
sit at his 1esk for long periods of time. ije must ~et up 
approximately every half hour to walk around or move his neck 
which cuts down on h1s work product. Prior to the ti~e of tne 
inJury in this case, he did a certa1n amount of outside work at 
his elev•tor which h~ 1s completely unable to do at this po1nt 
in time. The pain in his neck also mak~s 1t difficult for him 
to conc~ntc3te at tines. At his 39~ 3nd with h1s experienc~, ~'
Larsen would not be qualified to do anything other than woe~ 1n 
a grain elevator . 

WHEREFORE, ,fter having seen ,nd hear1 the witnesses in open 
hearing and after taking into account all of the credible 
ev1dence contained 1n this record, the following findings of 
fact are made: 

l. rh1s agency has jurisdiction of the parties and the 
subJect matter. 

2. That on June 7, 1978 claimant sustained an admitted 
1ndustnal injury. 

3. rhat the claimant has rece1ve1 his healing period 
entitlement ,t the weekly rate of two hundred forty-seven and 
no/100 dollars ($247.00), the ma x imum allowable. 

4. That the cla1mant has been examined by physicians at the 
re~uest of the defendants and that the claimant has lost sixteen 
and one-half (16 1/2) days of regubr e,~ployment by reason of 
such e xamination~. 

5. That the claimant has a t welve percent (12\ ) functional 
impairment of the body as a whole. 

6. That certa1n of his medical expenses have not been paid. 

rHEREFORE, IT IS ORDERED that beginning on the date that the 
-:lcf~nd.lnto cec:ei•.,~d the rna-d\cal rPpnrt of Thom.ls Carlstrom, 't .O., 
defendants shall p•y the claimant a fifty-one (51) week period 
of permanent p~rtial disability benefits toge t her with statutory 
interest from the date due at the weekly rate of t wo hundred 
forty-seven anJ no/100 dollars 1$247.00J. 

IT IS FU~rHER ORDERED that the defendants pay the claimant 
his regul>r wages for a period of sixteen and one-half 116 1/2) 
days with statutory interest from the date of the examinations . 

Oefendants shall pay the following med1cal expenses: 

~ayo Clinic 
Dean Meylor, o.C. 
Transportation and 
'teal Expenses 

$ 988.10 
l,2S4 .00 

1,079.00 

Costs ar~ charged to the defendants as contem?lated by 
Industrill Commissioner Rul~ 500-4 .)). 

Oefendants are ordered to f i le a closing notice wi t hin 
twenty 120) days from the date below. 

Signed and filed th1s ill!! day of April , 1984 . 

HELMUT ~OELLER 
DEPUT¥ INDUSTRIAL COMM ISSTON&R 
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BEFORE THE IO~A INDUSTRIAL COM~ISSIONER 

ARRY u:~IS, 

Claimant, 

s. 

OSTER-S~ETANA. INC., 

Em;,loyer, 

AUSAU INSURANCE CO~PA~IES, 

Insurance Carrier, 
Defendants. 

File No. 520933 

APPEAL 

D E C I S I O N 

- -- ----------------------------------------
By order of the industrial commissioner filed ~arch 7, 1984 

1e undersigned deputy industrial commissioner has been appointed 
1der the orovisions of i86.3, Code of Iowa, to issue the final 
3ency decision on appeal in this matter. Claimant appeals from 
, adverse ruling. 

The record is the industrial commissioner's file. There was 
hearing in review-reopening, but claimant appeals only from a 

Jling which was issued subsequent to that hearing. Claimant 
id not file a transcript because, he says, one is not necessary 
1d that the costs would be prohibitive. One agrees that a 
!anscript is probably not necessary in this case, and that is d 

1ance claimant took in not filing the transcript since this 
Jling .,ill affirm the action by the hearing deputy. (That the 
)Sts of the transcript would be proh1b1t1ve 1s not accepted as 
,c reason for not filing it.) 

REVIE~ OF TSE RECORD 

As stated, a full hearing was held on December a, 1983. 
laimant wanted to 3mend the oetition to btin1 into the case the 
;sue of an alleged failure to file a JO-day notice of ter~ination 

payments as required by S86.13, The Code, and Auxier v._,loodward_ 
~-~~'!eital-Schoot, 266 N.~.2d 139 (Iowa 1979). Claimant 
led such a motion in writing on December 12, 1983. ~n January 
1984, the daputy industrial commissioner rul~d on clai~ant's 

>tion to amend his petition. In denying claimant's motion to 
1end, the deputy industrial commissioner stated: 

Here, ho.,ever, the allegations claimant seeks to 
add relate to information of which claimant, 
through due diligence and proper discovery, should 
have become aware in advance of hearing. ~3d he 
done so, defendants would have had opportunity to 
defend regarding the allegations r~cited above. In 
this case, amendment lfter hearing affords defendants 
no such opportunity. The interests of Justice will 
not be served by permitting amendment under these 
circumstances. 

On January 13, 1984, claimant filed an application for a 
hearing (which was never ruled upon and therefore deemed 
nied) and on January 24, 1984 filed a new petition for review
openin;. After that, claimant appealed the result of the 
ling to the industrial com~issioner. 

APPLICABLE Ll\\ol 

Rule 500-4.35, I.A.C. states: 

The rules of civil procedure shall govern the 
contested case proceedings before the industrial 
commissioner unless the provisions are in conflict 
with these rules and chapters 85, 85A, 858, 86, 87 
and 17A, or obviously inapplicable to the industrial 
commissioner. In those circumstances, these rules 
or the approprilte Coje section shall govern. 
where appropriate reference to th2 word "court" 
shall be deemed reference to the "industrial 
commissioner." 

Rule of civil procedure 89 states: 

A party may amend a pleading once as l matter of 
course at any time before a responsive pleading is 
serv~d or, if the pleading is one to which no 
responsive pleading is re~uired and the action has 
not been placed upon the trial calendar, the party 
may so amend it at •ny time within twenty days 
after it is served. Otherwise, a party may amend a 
pleading only by leave of court or by written 
consent of the adverse party. Leave to amend, 
including leave to amend to conform to the proof, 
shall be freely given when Justice so requires. 

In B, 8 Asphalt Co. v. T. S. ~cShane Co., 242 N.W.2d 279, 
l (Iowa 1976), the Iowa Supreme Court stated that "an amendment 
confor~ to proof should usually be allowed when it does not 

ostantially change the issues." Of course, there is broad 
scretion to per~it or deny amendments to pleadin~s, including 
ose to conform to proof. ~arx Truck Line!!.,_lnc. v. Fredericksen, 
) Iowa 540, N.w.2d 102 (1967) See also ~~~dy v. Olds, 254 
•a 1095, 120 tt.W.2d 469 (1963) 

ANALYSIS 

In claimant's statement of the case in his brief, he states: 

(cJlaimant discovered that defendants had violated 
his constitutional rights by failure to give the 
thirty-day notice of termination now required by 
Section 86.13 and the decision in Auxier v. woodward 
~ta!!,_~~'!£~:.School, 266 tl.W. 2d 139 (Iowa i)78). 
The defendants have not f•led a Form 2 or Fo. 2A 

showing correct payment dates and accordingly not 
until the date of hearing were the details of 
violation revealed. Thereupon, claimant filed an 
amendmant to his Petition to allege that defendants 
violated such constitutional rights. This was an 
amendment to conform to proof. 

In his argument, claimant states: 

rhe defendants have not filed a complete and 
current Form 2 or Form 2A sho~ing the disability 
payments. Although there is no transcript at this 
point, the claimant alleges that it is clear the 
defendants did not give a thirty-day notice of 
termination of disability benefits at a time 
claimant had not returned to work. The violation 
appeared for the first time at the hearing. 

The workers' compens3tion act was created for 
the benefit of workers, not employers or insurance 
carriers. Here, the Deputy ignores that fundamental 
principle and rules that the claim3nt must actively 
enforce the filing requirements promulgated by the 
Industrial Commissioner. The Commissioner's rules 
require the employer and carrier to file full forms 
but because they didn't the claimant is ;,enalized, 
3ccording to the ruling of the Deputy. That is 
wrong. 

It should be stated th3t the industrial commissioner's file 
shows filing of a form 2A (or its predecessor the form 5) on at 
least five occasions: May 9, 1980; January 14, 1981; February 
26, 1982: April 9, 1982; and December 27, 1983. 

Howev~r, the exact issue in this case is whether or not an 
amendment to the petition should be allowed. It is clear that 
the allowance of such an amendment is discretionary, and, 
although this review is de novo, a certain reliance must be 
placed upon the hearing deputy. (For the significance of a 
proposed a3ency decision, see Iowa State Fairground~ ~ecurity v. 
Iowa Civil R~ghts Commission, 322 N.,-1.2d 293 [Iowa 1982). J 
Here, one would agree with the hearing deputy that the claimant 
could have discovered the alleged absence of the required notice 
through due j1ligence. Claimant surely would have known that 
the compensation checks stopped and whether notice was given 
thereof. One would also believe that lnJecting the Auxier issue 
into the case would substantially change the nature of the 
issues of the case would surprise defendants. For the above 
reasons, the ruling will be upheld. 

Claimant also states that he should be allowed "to raise the 
constitutional issue in a second review-reopening proceeding.• 
(Division II. of claimant ' s brief) It is premature to rule on 
that issue at this time, and no ruling will be made. 

FINDINGS OF FI\CT 

Claim3nt moved orally in the hearing of December 8, 1983 to 
amend his pet1tion to include the Auxie~ issue and made the same 
motion in writing on Dece~ber 12, 1983. 

The deputy industrial commissioner ruled against claimant's 
motion. 

CONCLUSION OF LA~ 

The ruling of January 6, 1984 correctly denied claimant ' s 
motion to amend filed December 12, 1983. 

NHEREFORE, claimant's motion to amend filed December 12, 
1983 is hereby denied. The case is remanded to the hearing 
deputy to write the decision on the basis of the record made at 
the hearing. 

Signed and filed at Des Hoines, Iowa this 29thday of Hay, 
1984 

BARiti-MORA~VILL~E---
DEPUTY INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

BARRY LOCHHILLER, 

Claimant, 

vs. 
File No. 637158 

REVIEW 
BILL BLAIR, 

Employer, 

and 

R E O P E N I N G 

D E C I S 1 0 N 

AID INSURANCE SERVICES, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

This is a proceeding in review-reopening brought by Barry 
Lochmiller, claimant, against Bill Blair, employer, and Aid 
Insurance Services, insurance carrier, for the recovery of 
further benefits as the result of an inJury on April 26, 1980. 
Claimant's rate of compensation as indicated in the memorandum 
of agreement previously filed in this proceeding, and agreed to 
by the parties, is $50.72. A hearing was held before the 
undersigned on July 13, 1983. The case was considered fully 
submitted upon completion of the hearing. 

The record consists of the testimony of claimant, claimant's 
exhibit 1, and defendants ' exhibit A. 

ISSUES 

The issues presented by the parties at the time of the 
pre-hearing and the hearing are the extent of permanent partial 
disability benefits he is entitled to; a question regarding 85.27 
benefits: and an offset because of claimant's recovery in a 
third party action. 

FACTS PRESENTED 

On April 26, 1980 claimant received an injury arising out of 
and in the course of his employment with defendant when, while 
driving a tractor on Highway 30, he was rear-ended by a semi-truck. 
Claimant stated that prior to the accident he was in good health. 
As a result of the accident, claimant had a compression fracture 
of his back. At the time of the accident, claimant was a junior 
in high school. Claimant qraduated from high school in 1981. 

Claimant testified he has problems when he works with his 
hands out in front of him and feels like his condition has 
worsened within the last year. 

In a report of consultation dated December 2, 1980 William R. 
Hamsa, H.O., stated: 

Patient now about 6 months post inJury. Kyphosis 
in back seems to be clinically improved. I think 
this is from his muscle mass redeveloping. Occasional 
pain with prolonged standing. Anterior, posterior 
and lateral compression o! chest does not produce 
pain. Normal range of motion of the lumbar spine. 
No evidence of any straight leg raising limitation. 
Reflexes of the knee and ankle areas normal. Feel 
patient can return to kind of a light type of 
employment but should not lift more than 50-75 
pounds on a repetitive basis. See when one year 
post injury and at that time get x-rays prior to 
being seen and we will give a final disability 
evaluation. 

In his report of Hay 15, 1981 Dr. Hamsa indicated the 
following: 

Your client, Barry Lynn Lochmiller, was first 
seen by myself at the Orthopedic Clinic at Denison 
Hospital on Hay 13, 1980. Enclosed in this letter 
is a copy of this examination which I am sure that 
you already have, as well as follow-up examinations 
at the Denison Clinic for June 6, 1980, September 
9, 1980, December 2, 1980, as well as my last 
examination of him in Denison on Februrary 17, 1981. 
This would be a complete file, which the patient 
has in the medical records department at Denison 
Hospital. 

Barry was seen for one additional time in my 
office on January 1, 1981. At that time, he had 
had some increased symptoms in the mid-dorsal spine. 
He had a sense of catching or an occasional click. 
He had definite dorsal kyphosis. No evidence of 
muscle spasm. There was full motion of the lumbar 
spine. Peripheral neurovascular status was normal 
in the lower extremities. Anteroposterior and 
lateral films of the lorsolumbar spine, plus a spot 
of the lower dorsal area, showed a prior described 
compression fracture of the lower dorsal spine, 
with the kyphos1s and lumbar dordosis. There was 
no evidence of shift in any o( the vertebra. The 
patient was advised that he would have this muscle 
spasm once in awhfle, with this problem. I suggested 
that he use some heat and salicylates fo< the 
present and cut down on heavy lifting he might be 
doing. He was to be seen again at a regular 
appointment. 

Barry, I think, generally is getting along 
fairly well. I am quite sure he will have permanent 
residual disability in his back and this often, 
with this type of injury, would result to twenty-

five percent total body, but again this is a 
variable figure tht can only be determined at a 
later date. Long term effects that you questioned 
about, would be pain with excessive bending, 
lifting and stooping. I do not think that it would 
result in any particular neurological loss, but 
Just something that he will be faced with over a 
long term period. 

In a report dated July 6, 1981 Dr. Charles Roland, H.D., 
stated: 

This is an eighteen year old gentlemen (sic) 
with a history of back pain. The patient states on 
4/26/80 he was driving a tractor and was hit from 
the rear by a semi truck. He was apparently 
knocked unconscious and he suffered multiple 
contusions and trauma. At that time, x-rays 
revealed compression fracture of the 9th thoracic 
vertebrae, as well as slight involvement of T6, 7, 
8, 10 and ll posteriorly, according to the records. 
Since his injury he was eventually returned to 
work, however, he has been unable to return to 
heavy type of work which he had done prior to his 
accident. He is presently on a job in a packing 
house which does not cause him problems. He states 
his present symptoms in his mid to low thoracic 
back are made worse by sitting in a straight chair, 
sitting in a soft easy chair, bending forward, when 
he awakens in the morning, in the middle of the 
day, lying flat on his back, lying flat on his 
stomach, riding in a car, with increased amounts of 
tension, and when bending forward. After walking, 
bending forward does not relieve his pain. There 
is no incontinence of bowel or bladder. No difference 
with coughing and sneezing. 

Physical examination: On standing there was an 
obvious marginal kyphosis in the mid to low thoracic 
region. There was slight tenderness in the paraspinal 
muscles in this region approximate level TlO, 
however, this is not marked. The range of motion 
at the lumbosacral spine is within normal limits. 
He does have some decreased flexibility in the mid 
to low thoracic spine inflexion and extension and 
this was difficult to measure. I would venture to 
say that forward flexion in the thoracic spine is 
decreased 20 percent inflexion and extension. 
Neurological evaluation in the left and right lower 
extremity was normal. Straight leg raising was 
negative. Sensation is intact. The deep tendon 
reflexes were 2+/2+ at the knees and ankles. The 
motor exam was graded 5/5. 

X-rays of the thoracolumbar spine, AP and 
lateral, revealed a severe compression fracture at 
T9 and the wedge angle at T9 measured approximately 
8 degrees with at least 50 percent loss of heighth 
(sic). The other vertebrae appeared normal in 
terms of wedge angles or involvement. AP alignment 
is satisfactory without evidence of scoliosis. The 
thoracic kyphosis was measured from TS to Tll and 
measured 45 degrees. 

Impression: Intermittent thoracic back pain 
secondary to compression fracture at T9 with mild 
thoracic kyphos1s. 

Horst G. Blume, H.D., in a report dated September 11, 1981 
stated: 

I saw this patient on August 6, 1981, with chief 
complaint of back pain, mainly the lower thoracic 
spine, induced by any type of activity. Reportedly 
the patient had an accident while driving a tractor, 
which was struck from behind by a semi. The 
initial physical and x-ray evaluation at Copper 
County Hospital revealed apparently a fracture of 
the thoracic spine. The patient was treated 
conservatively. 

Because of the persistence of his pain on 
activity, the patient was sent to me by AID Insurance 
Company for further evaluation. A complete physical 
and neurological evaluation including review of 
different systems, peripheral nerves, cranial 
nerves, and the rest of the central nervous system 
failed to reveal any lateral1zed signs. However 
the patient was showing signs of local tenderness 
over the spinous processes T8, T9, TlO and Tll 
centrally and paravertebrally, especially at TlO, 
which was interpreted as an irritation of the rami 
dorsalis of the posterior nerve roots of the 
intervertebral Joints of T8, T9, Tl~, Tll on both 
sides. 

Review of the thoracic spine films showed 
evidence of a compression fracture of T9, TlO, and 
questionable Tll. There was also some narrowing of 
the T8 and T9 interspaces. Hy lmpression was that 
the patient had a fracture by compression mechanism 
of T9 and a mild compresslon fraction of the 
anterior vertebral body of TlO. The last x-rays, 
taken on August 6, 1981, failed to reveal any new 
fractures. 

The patient was told that, besides conservative 
treatment, he may need a nerve block to the rami 
dorsalis of the posterior nerve roots of the 
intervertebral JOints T8, T9, TlO on both sides, 
and if this is of benefit, the patient would be 
considered as a good candidate for future radio
frequency denaturation procedure. In the meantime, 
the patient was advised to continue with conser
vative type treatment, including Heclomen medication 
and Sono-Neodynator treatments • • The patient was 
advised to avoid jogging or any other type of 
activity which may aggravate his pain condition in 
the back. 
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APPLICABLE LAW 

An employee is ent1tled to compensation for any and all 
ersonal injur1es which arise out of and 1n the course of the 
mployment. Section 85.3(1). 

The claimant has the burden of proving by a preponderance of 
he ev1dence that the inJury of April 26, 1980 is causally 
elated to the d1sabil1ty on wh1ch he now bases h1s claim. 
odish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
indahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
~ss1bility-isinsufficient; a probabil1ty is necessary. Burt v. 
~hn Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
1955). The quest1on of causal connection is essentially w1th1n 
,e doma1n of expert testimony. Bradshaw v. Iowa Methodist 
~sp1tal, 251 Iowa 375, 101 N.W.2d 167 (1960). 

Section 85.27 states: 

Professional and hos ital serv1ces release of 
information -absolved from lia 1lity--c arges . 
Prosthet1c devices. The employer, for all inJur1es 
compensable under th1s chapter or chapter 85A, 
shall furnish reasonable surgical, medical, dental, 
osteopathic, ch1ropractic, podiatr1al, physical 
rehab1litation, nursing, ambulance and hospital 
services and supplies therefor and shall allow 
reasonably necessary transportation expenses 
incurred for such services. The employer shall 
also furnish reasonable and necessary crutches, 
artificial members and appliances but shall not be 
required to furnish more than one permanent prosthetic oev1ce. 

Any employee, employer or 1nsurance carrier 
making or defending a claim for benefits agrees to 
the release of all information to which they have 
access concern1ng the employee's physical or mental 
condition relative to the cla1m and further waives 
any privilege for the release of such information. 
Such informat i on shall be made available to any 
party or their attorney upon request. Any institution 
or person releasing such information to a party or 
their attorney shall not be l1able crim1nally or 
for civil damages by reason of the release of such 
information. If release of information is refused 
the party requesting such information may apply to 
the industrial commissioner for relief. The 
information requested shall be submitted to the 
industrial commissioner who shall determine the 
relevance and material1ty of the information to the 
claim and enter an order accordingly. 

Charges believed to be excessive or unnecessary 
may be referred to the industrial commissioner for 
determination, and the commiss1oner may, in connection 
therewith, utilize the procedures provided in 
sections 86.38 and 86.39 and conduct such inquiry 
as he shall deem necessary. Any institution or 
person rendering treatment to an employee whose 
injury is compensable under this section agrees to 
be bound by such charges as allowed by the industrial 
commissioner and shall not recover in law or equity 
any amount in excess of that set by the commissioner. 

For purposes of this section, the employer is_ 
obliged to furnish reasonable services and supplies 
to treat an injured employee; and has the right to 
choose the care. The treatment must be offered 
promptly and be reasonably suited to treat the 
injury without undue inconvenience to the employee. 
If the employee has reason to be dissatisfied with 
the care offered, he should commun1cate the basis 
of such dissatisfaction to the employer, in writing 
if requested, following which the employer and the 
employee may agree to alternate care resonably 
(sic) suited to treat the injury. If the employer 
and employee cannot agree on such alternate care, 
the commissioner may, upon application and reasonable 
proofs of the necessity therefor, allow and order 
Other care. In an emergency, the employee may 
choose his care at the employer's expense, provided 
th~ employer or his agent cannot be reached immediately. 

Section 85.22 states as follows: 

L1ab1lity of others--subrogation. When an employee 
receives an injury or incurs an occupational 
disease for which compensation is payable under 
this chapter or chapter 85A, and which injury or 
occupational disease 1s caused under circumstances 
creating a legal liability against some person, 
other than his employer or any employee of such 
employer as prov1ded in section 85.20 to pay 
jamages, the employee, or his dependent, or the 
trustee of such dependent, may take proceedings 
,gainst his employer for compensation, and the 
amployee or, in case of death, his legal representative 
nay also maintain an action against such third 
~arty for damages. When an injured employee or his 
legal representative brings an action against such 
. hied party, a copy of the original notice shall be 
erved upon the employer by the plaintiff, not less 
han ten days before the trial of the case, but a 
ailure to give such notice shall not preJudice the 
ights of the employer, and the following rights 
nd dut1es shall ensue: 

l. If compensation is paid the employee or 
ependent, or the trustee of such dependent under 
his chapter, the employer by whom the same was 
aid, or his insurer which paid it, shall be 
ndemn1fied out of the recovery of damages to the 

·xtent of the payment so made, with legal interest, 
xcept for such attorney fees as may be ~llowed, by 
he district court, to the injured employee's or 
1s personal representative's attorney, and shall 
ave a lien on the claim for such recovery and ~he 
udgment thereon for the compensation for which he 

is liable. In order to continue and preserve the 
lien, the employer or insurer shall, within thirty 
days after receiving notice of such suit from the 
employee, file, in the office of the clerk of the 
court where the act1on 1s brought, notice of the lien. 

2. In case the employee fa1ls to br1n9 such 
action within ninety days, or where a city or a 
city under special charter is such t~ird party, 
within th1rty days after written notice so to do 
given by the employer or his insurer, as the case 
may be, then the employer or his insurer shall be 
subrogated to the rights of the employee to maintain 
the action against such third party, and may 
recover damages for the injury to the same extent 
that the employee might. In case of recovery, the 
court shall enter Judgment for distribution of the 
proceeds thereof as follows: 

a. A sum sufficient to repay the employer 
for the amount of compensation actually paid by him 
to that time. 

b. A sum sufficient to pay the employer the 
present worth computed on a six percent basis of 
the future payments of compensation for which he is 
liable, but such sum thus found shall not be 
considered as a final adJudication of the future 
payments which the employee shall receive and the 
amount received by the employer, if any, in excess 
of that required to pay the compensation shall be 
paid to the employee. 

c. The balance, if any, shall be paid over to the employee. 

3. Before a settlement shall become effective 
between an employee or an employer and such third 
party who is liable for the injury , it must be with 
the written consent of the employee, in case the 
settlement is between the employee and such third 
party; or on refusal of consent, in either case, 
than (sic] upon the written approval of the indus
trial commissioner. 

4. A written memorandum of any settlement, if 
made, shall be filed by the employer or insurance 
carrier in the office of the industrial commissioner. 

5. For subrogation purposes hereunder, any 
payment made unto an inJured employee, his guardian, 
parent, next friend, or legal representative, by or 
on behalf of any third party, his or its principal 
or agent liable for, connected with, or involved in 
causing an injury to such employee shall be con
sidered as having been so paid as damages resulting 
from and because said injury was caused under 
circumstances creating a legal liability against 
said third party, whether such payment be made 
under a covenant not to sue, compromise settlement, 
denial of liability or otherwise. 

6. When the state of Iowa has paid any compen
sation or benefits under the provision of this 
chapter, the word •employer• as used 1n this 
section shall mean and include the state of Iowa. 

An employer is entitled to indemn1fication for workers' 
compensation benef1ts for payments claimant receives from third 
party tort feasors, Armour-Dial, Inc.--'!_. Lodge & Sh1pley Co., N.W.2d ( Iowa 1983). 

ANALYSIS 

The first issue presented by the parties is the extent of 
permanent partial disabil1ty benefits that cla1mant is entitled 
to. It is noted that nowhere in the record does there appear to 
be a rat1ng of permanent impairment. The report of Dr. Hamsa 
would suggest at least as of Hay 15, 1981 he could not make a 
determination as to claimant's permanent impairment. The report 
of Dr. Blume would also ind1cate that claimant may need further 
surgery. It would be mere speculation for the undersigned to 
give claimanl a rating of permanent disability on the record presented. 

The parties also raised a question regard1ng 85.27 benefits, 
but indicated at the beginning of the hearing that all medical 
bills had been paid. It would appear that claimant wishes this 
agency to order defendants to pay future b1lls. 

The undersigned does not ~ave the power or statutory authority 
to order future medical bills paid. Actions for the payment of 
medical b1lls are contested case proceedings and future medical 
expenses may not be reasonable. Also, defendants may be able to 
claim that the treatment sought by claimant is unauthorized. 

The last issue raised by the parties is whether defendants 
are entitled to offset. It is clear that defendants have a 
right to indemnification for all benefits that they pay under 
the workers' compensation statutes. However, since claimant is 
taking nothing as a result of this proceeding, it is inappropriate 
at this time to say anything else on the subJect. 

FINDINGS OP FACT AND CONCLUSIONS OF LAW 

WHEREFORE, based on the ev1dence presented and the principles 
of law previously stated, the follow1ng find1ngs of fact and 
conclusions of law are made: 

FINDING l. On April 26, 1980 claimant was injured wh1le working for defendant employer. 

FINDING 2. A permanent impa1rment rating has not been placed on claimant's condition. 

FINDING 3. Claimant may need further surgery. 

FINDING 4 . It would be mere speculation to attempt to determine 
claimant's industrial disability. 

0 
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CONCLUSION A. The undersigned is unable to determine claimant 's 
permanent partial disability at this time. 

FINDING 5 . All of claimant's medical bills to date have been 
paid . 

CONCLUSION 8. Claimant has failed to prove he is entitled to 
any medical benefits under section 85.27 of the Code , and the 
undersigned is unable to order future medical benefits. 

FINDING 6. Claimant has settled a case with a third party tort 
feasor for the amount of eighty-one thousand, eight hundred 
twenty-three and 56/100 dollars ($81,823.56). 

CONSLUSION c. Defendants would be entitled to indemnification 
for workers' compensation benefits . 

THEREFORE, claimant is to take nothing from this proceeding. 

Claimant is to pay the costs of this action. 

Signed and filed this ..2.1.t.hday o! July, 1983. 

DAVIDE. LINQUIST 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

DWAYNE L. LONG, 

Claimant, 

vs. 

ARMSTRONG RUBBER COMPANY, 

Employer, 

and 

LIBERTY MUTUAL INSURANCE 
co. , 

Insurance Carrier , 
Defendants. 

File No. 664659 

A P P E A L 

DECISION 

STATEMENT or THE CASE 

Claimant appeals from an arbitration decision wherein the 
deputy held that claimant failed to prove that his employment 
caused his myocardial infarction of November 10, 1980. 

The record on appeal consists of the hearing transcript 
which conta ins the testimony of claimant, Hartin Gene Wickett, 
Earl Seymour, David Fines, Raymond Magnani, and James Schwinn; 
the depositions of claimant, Paul From, H.D.; and L. A. Iannone, 
H.O., claimant's exhibits l through 12; defendants' exibits A 
through E; and the filings and briefs of all parties on appeal. 
On the morning of the hearing the deputy visited the employer's 
premises and observed the job which claimant held at the time of 
his myocardial infarction. 

ISSUE 

Whether claimant's myocardial infarction, which occurred on 
November 10, 1980, arose out of and in the course of his employment 
so as to constitute a compensable injury under the Iowa workers' 
Compensation Act. 

REVIEW OF THE EVIDENCE 

At the time of the hearing the parties stipulated the 
applicable workers' compensation rate, in the event of an award, 
to be $270.97 per week. (Transcript, p. 89) 

Claimant, who was 46 years old at the time of the hearing, 
began working for Armstrong Rubber Company in 1965. Prior to 
1980 claimant had been assigned to positions as a rubber cutter, 
utility worker, and jeep operator while being paid an hourly 
wage. In Hay 1980 claimant began working as a mill operator, a 
piecework position at which his exact rate of pay was dependent 
upon the production rate established by himself and a co-worker 
who operates a banbury machine. (Long Deposition, pp. J - 13) 

A mill operator's. duties consist of overseeing the operation 
of three rubber processing machines which are connected by 
conveyor belts. A banbury machine, which is situated on a level 
directly above the milling area, drops a mass of very hot rubber 
onto a conveyor leading to the first machine (called a "drop 
mill"). The drop mill flattens the rubber into a continuous 
sheet approximately one quarter inch thick. From there the 
rubber rides a conveyor about JO feet to a shaping mill where 
the rubber 1s cut to size. The rubber is finally fed into a 
•wigwag• and is momentarily submerged in soapy water for the 
dual purposes of cooling and preventing sticking. Barring any 
difficulties with the rubber being processed, the milling 
operation is designed to be continuous and the mill operator's 
job is to correct any problems before it becomes necessary to 
shut do"'n the machinery. The mill operator and banbury operator 

are not 1n view ~f one another while working, however, a commun1-
cation system exists whereby the mill operator can ring a bell 
and then talk to the banbury operator through a voice tube. The 
mill operator has access to a panel of switches from which the 
milling machinery may be shut down. (Long Dep. pp. lJ-40· Tr 
pp. 12-42) , • . ' 

The record indicates that several grades of rubber are 
processed by Armstrong Rubber Company and that each individual 
grade carries unique characteristics. At the relevant times 
herein.a rubber known as T-54 was being processed. This particular 
grade is processed at a cooler temperature, causing it to break 
up and pull apart easier than other grades. T-54 grade rubber 
is also processed at a rate faster than most other rubbers, with 
a ne"' mass being dropped from the banbury at approxia,ately one 
minute intervals. (Long Dep., pp. 18-36; Tr., pp. 42-50) 

Claimant testified that he reported to work at 11:00 p.m. on 
November 9, 1980 and began to process T-54 grade rubber about 45 
minutes later. He recalled that T-54 had been running for about 
two weeks, but that it was particularly difficult to work with 
on that evening. Claiman t stated that the rubber was pulling 
apart and that approximately three-fourths of it would fall onto 
the floor as it was dropped from the banbury. Claimant testified 
that some of the pieces weighed 100-150 pounds and had to be 
"manhandled" back onto the conveyor. Claimant worked for about 
one hour, but continued to fall further and further behind as 
rubber began to accumulate on the floor. He indicated that he 
did not stop the machines when he first fell behind because he 
would not be paid for the time that the machines are down and 
because the foreman looked disfavorably upon stopping the 
machines. Claimant testified that he finally got so far behind 
that he ran to a phone approximately 100 feet away to call his 
foreman for help. Upon discovering that the P.A. system was 
out of order claimant returned to his station and shut down the 
machinery. (Long oep., pp. 27-46) 

Upon returning to his work station claimant's arm and hand 
began to get numb. He recalled telling his foreman that he was 
sick as he proceeded to the nurse's station. By the time 
claimant reached the nurse's station he was experiencing shoulder 
and chest pain, and remembers nothing from that point in time 
until three days later. (Long Dep., pp. 46-48) 

Defendants' exhibit C reveals that claimant arrived at the 
nurse's station at 12:20 a.m. on November 10 , 1980. Oxygen was 
administered. Blood pressure was 200/120, pulse 130. Claimant 
was taken to Mercy Hospital Medical Center in Des Hoines. The 
records indicate that claimant was admitted at 1:49 a.m., 
although the ~mergency room notes indicate that claimant was 
there at 1:05 a.m. Claimant was treated by David f. Gordon, H.O., 
a Des Moines cardiologist. Claimant was in full cardiac arrest. 
He was cyanot1c, pulseless, and unresponsive. Cardiac arrest 
procedures were performed and he was resuscitated. Claimant had 
an inferior wall myocardial infarction. A coronary angiogram 
revealed a total occlusion of the right coronary artery. During 
the hospitalization, claimant was treated by Liberato A. Iannone, 
H.O., a cardiologist associated with Dr. Gordon. Or. Iannone 
has been treating claimant since that time. Claimant was 
released from the hospital on November 20, 1980, and has never 
been released to return to work. 

Harvin Gene Wickett, called as a witness on behalf of 
claimant , currently works as a mill operator. Wickett verified 
claimant's testimony as to the problems involved with processing 
T-54 grade rubber. He also testified that from time to time 
rubber falls onto the floor and that the mill operator cuts it 
down with a knife in order to get it back onto the conveyor. 
Wickett estimated that the pieces of rubber which fell to the 
floor weighed from 15 to 40 pounds and that only in rare occur
rences would the rubber weigh 100 pounds or more. (Tr., PP· 9-33) 

Earl Seymour, who also testified on behalf of claimant in 
this matter, is vice president of united Rubber Workers, Local 
164. He corroborated claimant's testimony as to the mental and 
physical pressures caused by mill operators, wage schedule and 
production expectations. (Tr., pp. 107-115) 

David Fines, called as a witness on behalf of defendants, 1s 
the senior foreman in the milling division at Armstrong Rubber 
Company. He testified that he has had hands-on experience as a 
mill operator during strikes. He did not recall ever having to 
discipline claimant 1n the line of his duties as a foreman. (Tr., 
pp. 126-130) fines testified extensively as to the pay system 
governing mill operators. He explained that claimant was on a 
base pay rate of $5.73 per hour. If the mill operator works at 
a 100 percent efficiency rate he earns an additional rate of SJ.98 
per hour. Fines stated that a worker who was work1n9 at a 
116 percent efficiency rate, as had been claimant at the time o{ 
his myocardial infarction, would earn $4.56 per hour 1n addition 
to the base rate of $5.73 per hour. In the event that the 
machinery is turned off the operator is pa1d at a "down-time 
idle" rate of $3.38 in addition to the base rate of $5.73 per 
hour during the actual period of shutdown. (Tr., pp. 126-139) 

Raymond Magnan i, called as a witness on behalf of defendants, 
is also a senior foreman at the Armstrong plant. Magnani 
testified that during the lJ plus years that he has known 
claimant no plant employees have been disciplined by having 
their pay docked due to shutting down machines. When questioned 
as to the weight of pieces of rubber which might fall to the 
floor during the milling process, Magnani indicated that the 
pieces generally weighed •not over 40 pounds.• Be further 
indicated that these pieces of rubber need not be •manhandled " 
back onto the mill, rather the piece of rubber being manipulated 
is placed against the turning mill which helps to pull it up. 
(Tr., pp. 164-170) 

James Schwinn, who also testified on behalf of defendants in 
this matter, 1s the assistant industrial relations manager and 
safety engineer wi th the Armstrong plant in Des Moines. His 
testimony concerns claimant's health and work attendance record 
pnor to November 1980. (Tr., pp. 187;.-tOl) 

L.A. Iannone, H.O., a cardiologist, first treated claimant 
on November 10, 1980. During a deposition taken October 8, 1982 
claimant's counsel presented or. Iannone with the following 
hypothetical situation: 

• 
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Q. Sir, I'm going to give you a set of hypothet
ical facts that tend to cover the period leading up 
to Hr. Long"s hospitalization there in November of 
1980, and I want you to consider these things as 
true for the purposes of whatever questions that I 
ask you after that point. 

The gentleman that we're talking about here is 
your patient Mr. Dwayne Long. Mr. Long had been 
employed at Armstrong Rubber for in excess of 
thirteen years. Up until approximately Hay 26 of 
1980, most of Mr. Long's work at Armstrong had been 
as an hourly employee. In other words, he was paid 
on an hourly basis as opposed to by piecework or by 
a production rate. 

On approximately Hay 26, 1980, he was assigned 
the Job of mill operator, and he worked that job up 
until the time of his heart difficulty that commenced 
during his workday that started at 11 p.m. on 
November 9, 1980. That would be the eight-hour 
workday that e xtended into the early morning hours 
of November 10, 1980. 

Mr. Long"s ordinary workweek was forty hours, 
and he was generally working the night shift at 
that time . I'll try to give you a discription of 
the particular mill Job that he had. That descrip
tion would include that he ordinarily works alone, 
and he works with1n a twenty-five to thirty foot 
area, or that would be its boundaries. 

It is a piecework Job meaning that his earnings are 
determined on the basis of the job pay rate and the 
amount of product that is processed . It is said 
that it takes about one year for a worker to really 
learn this particular job thoroughly. 

There is another employee that is wo r king above 
Hr. Long operating a machine called a banbury. 
From this machine large globs of heated rubber 
weighing approximately four hundred pounds are 
dropped to the area where Mr. Long 1s stationed. 
There are various machines and procedures involved 
while each particular batch of rubber makes its way 
through Mr. Long's area. 

There are two mills, the first larger than the 
second, a soap tank, and a wigwag machine which 
makes loops in the str ip of rubber. The function 
of the f irst mi ll is to change the glob or batch of 
rubber into a belt of rubber approximately thirty 
inches wide and a quarter inch thick . 

There are gassy fumes from the hot rubber at 
about face level on Hr. Long. There is heat from 
the rubber . The work area 1s warm enough that a 
T- sh i rt can be worn the year round. When the 
outside temperature is ninety to ninety-five 
degrees, it will be approximately a hundred and 
fifteen degrees at his work ~rea. 0epend1ng upon 
the type of rubber being processed, its temperature 
will range from approx imately a hundred and sixty 
degrees to approximately two hundred ten degrees. 

The fluid in the soap tank, because of being 
heated by the rubber being processed, is of suffi
cient temperature to burn a person"s hand. The 
frequency of the batches of rubber that are brought 
to Mr. Long"s work area and the speed of the 
machines that process the rubber through Hr. Long's 
work area vary, such variance depending in large 
part upon the particular stock of rubber that 1s 
being processed. 

The amount of difficulty encountered in Hr. 
Long's job depends in large part upon the propen
sities of the particular type of rubber stock being 
processed, some stock running through the processing 
with considerably less difficulty than other types 
of stock. If everything is working okay, then Mr. 
Long ' s job involves primarily overseeing type 
duties, but it is a job where the worker is generally 
anticipating difficulties arising and waiting for 
those difficulties to t ake place. 

The nature of the particular stock being 
processed makes the job hard or not hard. If the 
rubber is bad, it is difficult to retain on the 
mill ~·hen it arrives at Mr. Long ' s work area. It 
may splatter onto the floor requiring Mr. Long to 
scoop it up with a shovel or a broom. It may 
require lifting the scraps of the bad rubber and 
dragging it away and lifting it back onto the mill, 
portions of rubber weighing upwards of approximately 
a hundred fifty pounds. 

If the rubber is bad, it may plug up in the 
soap tank requiring Hr. Long to dig it out of 
there, and this may also involve substantial 
weights of rubber. When any such difficulties 
arise, it is the job duty of Mr. Long to resolve 
the problems before they become so great as to 
require stoppage 9£ the machines. 

One of the goals of the Job is to try to 
maintain a continuous flow of rubber. The foreman 
is trying to avoid any stoppage or downtime of the 
machines or to keep to a minimum those stoppages, 
and the foreman"s context with Hr. Long often 
involved trying to obtain such goals or to encourage 
such goals. 

The worker above Hr. Long and Mr. Long himself 
■ake up one work unit for earnings purposes. They 

are paid toge t her as a unit on a piecework basis, 
their earn i ngs being greater i f they are able to 
maintain a fairly continuous flow of rubber. There 
is mental pressure for Mr. Long to keep it running 
due to the fact that his rate and the rate of the 
worker above him depend upon his keeping it moving. 

Every time it is necessary to stop the machines, 
it requires a greater amount of work and effort 
each time for Mr. Long. It is, therefore, advanta
geous for Mr. Long to wor k harder in order to avoid 
a machine stoppage. If the rubber is not the right 
texture, then it may break. I f the problem is 
great enough, then it is necessary to shut things 
down in order to cure the problem before restarting 
the machines. 

In perf orming his job , Mr. Long is t rying to 
feel that he can handle the duties of t he job even 
though problems are occurring . It is di f ficult for 
him to admit that the rubber is getting the best of 
him. Be feels that his manlihood is at stake, and 
it is frustrating. The only time that Hr . Long 
gets any he l p 1s if the difficul ties get sufficiently 
great so that he i s required to cal l his foreman 
fo r assistance or 1f things get so bad that it 
becomes necessary for him to stop t he machines. 

The moving machines involved in the mi l ling 
process are dangerous. This gives additional 
reasons to keep the rubber picke d up from the floor 
area so as to not to allow it to become an occasion 
for Mr. Long to stumble or come in contact with the 
machines. 

During the ten-day to t wo-week period preced ing 
November 10, 1 980, there had been a c hange in the 
master batch mix ture of ru bber. I t was a mixture 
that was hard to keep running smoothly. This made 
for more problems than o rdinary . There were 
occasions when it required not only Mr. Long but 
two foremen and a supervisor in order to keep 
things moving. There was difficult or bad stock 
being run the n ight that Mr. Long suffered h i s 
heart di f ficulties. 

On that evening the rubber being run was known 
as 5 4 stock . It invol ved workaway stock, refined 
rubber or scrap r ubber . It is the kind o f rubber 
that causes problems in the job. It runs cooler 
than much of the rubber, but it runs faster . It 
was running at less than one minute per batch, and 
this is less time between batches than is oftent imes 
the_case in the job, and it requires quicker 
actions than usual by Mr. Long. 

On that night Mr. Long had gone to work at 
approximately 11 p.m. and had worked a l ittle over 
one hour before his heart complaints appeared . 
Because of the kind of stock being run on that 
evening, there were many problems that developed, 
and Mr. Long found it necessary to run his ass off 
trying to keep up. That ' s, quote, r un his ass off, end quote. 

There was rubber on the floor. Re finally got 
far enough beh1nd that he thought he needed the 
assistance of the foreman. Re went quickly to the 
phone, which was approximately one hundred feet 
away, to try to phone the foreman. The phone or 
the public address system for the phone would not 
wor k , and he ran back to his work place intending 
to ring the buzzer that would cause the rubber to stop coming. 

At about the time that he got back to his work 
station, he started feeling sick. There was arm 
numbness, s weating and dizziness. He headed for 
the workers' station, encountered a foreman, told 
him he was sick, and proceeded to the nurse. He 
has no good recall of the events taking place 
between the time of his ar r ival at the nurse"s 
station and until some t wo or th ree days later 
while he was in the hospital. 
(Iannone 0ep., pp. 12-20) 

Dr. Iannone responded that the incidents of physical and 
mental_stress mentioned in the hypothet i cal facts might be 
sufficient to significantly increase the demands on the heart. 
He furthe~ indicated that if claimant had been subject to the 
same conditions and stresses as mentioned in the hypothetical 
situation, that a cause and effect relationship e xisted between 
claimant's employment and his myocardial infarction of November 
10, 1980. (Tr,, pp. 20-26) 

Paul From, M.O., a cardiologist, examined claimant on 
December 31, 1981. During a deposit1on taken on December 15, 
1982 on behalf of defendants, Dr. From responded to the following 
hypothetical situation posed by defendants' counsel: 

Q. Mr. Long was paid on an hourly basis until May 
26, 1980, at which time he was on an incentive plan 
whlch allowed him to increase his earnings by way 
of piecework, but was guaranteed that regardless of 
production, his earnings would never be below 
approximately 85 percent of his hourly rate even if 
he were not producing at all. 

Hr. Long worked as a mill operator on a shift 
from 11 p.m. until 7 a.m., 40 hours a week; 

That the area Mr. Long works measures about 25 
by 30 feet. It 1s necessary for him to oversee the 
functioning of a mill, a conveyor, a soap tank, 
another mill and a so-called wigwag machine, which 
drapes a rubber strip over a rack. All of this 
equipment functions automatically and requires only 
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that Mr. Long correct any failure of the rubber 
strip to feed properly. He would accomplish this 
by picking up the end of the strip and feeding it 
back onto the mill at about chest height. 

The weight he would 11ft would not ordinarily 
exceed 10 to 20 pounds at most. The only other 
physical exertion required by Mr. Long might be the 
clearing of any jam or malfunction of the feeding 
strip, and would not ordinarily require exertion 
greater than noted above. Mr. Long had done this 
work from May, 1980, to November 10, 1980. 

The job duties listed above require only about 
four hours of training to qualify a mill operator 
to perform the job duties performed by Mr. Long. 

The mill supervised by Mr. Long has an exhaust 
ventilator hood over 1t with a fan removing the 
fumes, if any, from the rubber. The rubber material 
1s heated between 160 to 200 degrees Fahrenheit. 
Fresh air 1s fed into the area by fans directly 
above the working space. 

workers are comfortable 1n T-shirts the year 
around. 7emperatures In the area do not ordinarily 
exceed 90 degrees. In November, 1980, Mr. Long was 
able to work comfortably in the area. 

In the event of d1f(iculty 1n feeding the 
rubber material from a banbury machine above the 
mill through the mill, Mr. Long had immediate 
access to a signal buzzer and a voice tube to the 
banbury operator on the floor above by which he 
could etther slow the flow from above, or stop 1t 
completely. Ordinarily, the rubber mix comes to 
the mill in separate batches of about 400 pounds 
each. 

Some rubber stoc~ 1s more d1ff1cult to work 
than others. The T-54 stock being worked on 
November 10, 1980, comprises about one-third of the 
banbury production of the Armstrong plant. 

The banbury operator is also on an incentive 
plan, but the operator working with Mr. Long had 
the same guarantees regardless of production. 

If Mr. Long encounters any real difficulty, he 
can stop rubber from coming to his mill by s1gnal1ng 
the banbury operator. He can also summon his 
foreman by use of a telephone and PA system located 
about 45 feet from his mill. 

On the evening of November 9, 1980, Mr. Long 
began work at 11 p.m. and worked till about 12 a.m. 
He will testify that during that one-hour period, 
he encountered difficulties ln keeping his rubber 
strip flowing smoothly. He did not communicate 
with the banbury operator, and did not attempt to 
summon a foreman until about an hour after he 
commenced work. 

He then walked to the telephone, attempted to 
summon a foreman, but was not successful because of 
telephone trouble, walked back to his mill, felt 
pain 1n his left arm and shoulder, and started for 
the nurse's office two floors above his mill and 
about 100 yards away. At the nurse ' s office , he 
was told to lie down, and apparently suffered a 
myocardial infarction; 

That Mr. Long is a cigarette smoker of a little 
less than a pack a day for 26 years in 1980, and 
was 44 years old in 1980: that Mr. Long had a 
five-year history of hypertension. 

Now, Doctor, taking into account, lf you 
will--and if you want to read back through that, 
you will have plenty of t1me--taking those factors 
into account, the medical and hospital records 
which you have reviewed the findings which you 
obtained in your examination of Mr. Long, the 
patient history you obta1ned--and your examination 
was, of course, on December 31 of 1981--based on 
all of the foregoing and your knowledge, tra1n1ng 
and experience, do you have an opinion as to 
whether there's a causal relationship between the 
onset and the development of Mr. Long's physical 
condition after November 10, 1980, and his employ
ment at Armstrong Rubber Company with respect, 1n 
particular, to the stresses, 1f any, of the Job 
which we have described for you? 

A. I do, yes. 

0- Will you tell us what that opinion 1s, sir? 

A. It doesn't appear to me that the job had any 
unusual stresses connected with it. He had been 
working there for about 13 years, he had been 
working for about an hour. He didn't have any 
unusual trouble on his machine. He had not-- He 
had had some difficulty with the flow of rubber, or 
something, but I'm sure, in 13 years, that happened 
be Core. 

There was nothing d1tferent about the environment 
that night. It was said that all workers could 
work comfortably in T-shirts in this area. He did 
not bring out to me, nor was there anything in any 
of the medical histories, of psychological stress 
from the JOb, and certainly nothing there in the 
way of physical stress. He rested almost immediately 
after the onset of his distress. 

I could see no relationship between that Job 
and the onset of his myocardial infarction on the 
morning of November 10, 1980. (From Oep., pp. 23-27) 

or. From was also asked to review the hypoth&tical situation 

which had earlier been presented to Or. Iannone. Or. From 
stated: 

A. The way this hypothetical question is constructed 
ts different than the other hypothetical question I 
was given 1n that some s1gnif1cant points are 
different: that is, the temperature to which one 1s 
exposed, the demands of the job as to worry about 
other people down the production line, running back 
and forth, worrying about a machine being left 
unattended, having to walk rapidly, even to find 
the foreman, the frustration of not having a 
telephone work, fumes coming from the rubber and 
fears that the machine does have dangers, and 
you've got to get this hot rubber off the floor. 

o. Those contexts make a different anatomy of a 
job than the other hypothetical question that had 
been described to you earlier? 

A. Right. 

o. Are there elements of this hypothetical, either 
separately or in combination, that we would look at 
as presenting a medically stressful situation, sir? 

A. Well, I think everything taken into account 1n 
this one would make more stress. (From Oep., pp. 66-67) 

APPLICABLE: LAW 

Iowa code section 85.3(1) provides: "Every employer •.. shall 
provide, secure, and pay compensat1on ... for any and all personal 
inJuries sustained by an employee arising out of and in the 
course of the employment .... • 

A determination that an injury •arising out of" the employment 
contemplates a causal connection between the conditions under 
which the work was performed and the resulting injury: i.e., the 
injury followed as a natural incident of the work. Musselman v. 
Central Tel. Co., 261 Iowa 352, 154 N.W.2d 128 (1967); Reddick v. 
Grand Union Tea Co~, 230 Iowa 108; 296 N.w. 800 (1941). 

It was stated 1n McClure v. Union, et al., Counties, 188 N.W.2d 
283 (Iowa 1971) that, 111 in the couse of' the employment refers 
to time, place and circumstances of the injury ..•. An injury 
occurs in the course of employment when 1t is within the period 
of employment at a place where the employee reasonably may be 
performing his duties, and while he is fulfilling those duties 
or engaged 1n doing something incidental thereto.• 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of November 10, 1980 is causally 
related to the disability on which he now bases his claim. 
Bod1sh v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Bo~~s, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility 1s 1nsu icient; a probab1l1ty 1s necessary. Burt v. 
John D~~l~ Wat~tloo TtaclOt Wotk~, 247 Iowa 691, 73 N.W.2d 7)2 
(l955). The question of causal connection 1s essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

In Sondag v. Ferr1s Hardware, 220 N.W.2d 903 (Iowa 1974) the 
Iowa Supreme Court identified the circumstances under which 
workers' compensation can be awarded in cases involving a 
preexisting heart condition. The opinion stated: 

In this jur1sdict1on a clatmant with a pre-existing 
circulatory or heart condition has been permitted, 
upon proper medical proof, to recover workmen's 
compensation under at least two concepts of work
related causation. 

In the first situation the work ordinarily 
requires heavy exertions which, superimposed on an 
already-defective heart, aggravates or accelerates 
th~ condition, resulting in compensable injury .... 
Claimant in such a case is aided by our liberal 
rule perm1tt1ng compensation for personal injury 
even though it does not arise out of an •accident• 
or "special incident• or "unusual occurrence." 

The court in Sondag cited with apparent approval lA Larson 
Workmen's Compensation Law, S38.83 at 7-172 which states: 

•But when the employee contributes some personal 
element of risk--e.g., by having • • • a personal 
disease--we have seen that the employment must 
contribute something substantial to increase the 
risk. * • • 

"In heart cases, the effect of applying this 
distinction would be forthright: 

•rt there is some personal causal contribution 
1n the form of a previously weakened or diseased 
heart, the employment contribution must take the 
form of an exertion greater than that of nonemploy
ment life. • • • Note that the comparison is not 
with this employee's usual exertion in his employment 
but with the exertions of normal nonemployment life 
of this or any other person.• 

The court continued: 

In the second situation compensation is allowed 
when the medical testimony shows an instance of 
unusually strenuous employment exertion, imposed 
upon a pre-existing diseased condition, results in 
a heart inJury. 

It has long been legally recognized that damage 
caused by continued exertions required by the 
employment after the onset of a heart attack is 
compensable .... ("The most obvious r~vance of this 
element [continuing exertion after symptoms) is In 
showing causal connection between the obligations 
of the employment and the final 1njury; for if the 
workman, for some reason, feels impelled to continue 
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with his duties when, but for these duties, he 
could and would have gone somewhere to lie down at 
once, the causal contribution of the employment to 
the aggravation of the condition is clear."), 

The common knowledge that complete rest and 
immobilization are ordinarily prescribed for 
persons who are undergoing a heart attack has been 
judicially noticed. 

ANALYSIS 

Review of the record indicates that claimant had a pre
existing cardiovascular condition at the time of his myocardial 
infarction on November 10, 1980. In its decision in Sondag, 220 
N.W.2d 903, the court noted the two alternative circumstances 
under which workers' compensation may be awarded in cases 
involving d preexisting heart condition: 1) Where a heart attack 
occurs during an instance of employment stress greater than the 
stress of non-employment life; and 2) where a heart attack 
occurs during an instance of unusually strenuous employment 
exertion. 

In finding that c laimant had failed to satisfy either of the 
alternative tests set forth in Sonda2 the deputy cited to errors 
contained in the hypothetical situations presented to Dr. Iannone 
and Dr. From. Claimant now contents that the deputy erred 1n 
discrediting the hypothetical situation posed to Dr. Iannone, 
from which the doctor concluded that a cause and effect relation
ship existed between claimant 's employment and his myocardial 
infarction of November 10, 1980. 

The two maJor faults the deputy finds with the hypothetical 
ajdressed by Dr. Iannone were an overemphasis on the effect that 
a shut down of machinery would have on claimant's wages and that 
claimant's Job entailed daily lifting of 100-150 pound chunks of 
rubber. The evidence clearly indicates that claimant 's wages 
were only partially dependent upon his keeping the milling 
machinery running at all times. The testimony of David Fines 
regarding wage structure demonstrated that the least claimant 
would have been paid in the event of a shutdown 1n machinery was 
$9.11 (as compared to a maximum of $10.29 per hour while the 
machines were in operation). Furthermore, the question as to 
whether claimant ever had to "manhandle" 100-150 pound chunks of 
rubber remains open in light of testimony to the effect that the 
chunks seldom weigh over 40 pounds, are helped back onto the 
conveyor by the action mill itself, and commonly are cut up to 
make their handling easier. 

Dr. From testified to the effect that the factual situation 
posed to Dr. Iannone would indicate a substantial degree of 
mental and physical stress. When confronted wi th a different 
hypothetical situation wherein the worker lifted chunks of 
rubber weighing only 20 pounds and little emphasis was placed 
upon fear of losing wages, Dr. Iannone indicated that there 
would be insufficient stress to precipitate a heart attack. 

Upon reviewing both of the hypothetical questions contained 
in the record it is apparent that neither is entirely consistent 
with the facts and events of the instant case. While it would 
clearly be imprope r to simply adapt one or the other, in total, 
as the basis for determining the outcome of this case, it is not 
improper to note flagrant and material problems with either 
hypothetical question. The record as a whole indicates that the 
deputy properly found the hypothetical question presented to Dr. 
Iannone to be discredited by suggesting that mill operators 
commonly lift chunks of rubber weighing 100-150 pounds and that 
substantial mental pressure existed due to the wage structure. 
The deputy was availed an opportunity to view the performance of 
the mill operator job first hand to better perceive the degree 
of physical and mental stress involved with such occupation. It 
shall be found that the deputy properly concluded that claimant 's 
heart attack did not occur as a result of his employment. 

FINDINGS OF FACT 

1. Claimant was an employee of Armstrong Rubber Company on November 10, 1980. 

2. Claimant experienced a myocardial infarction while 
~orking on November 10, 1980. 

3. Claimant had a preexisting cardiovascular condition. 

4. The exertion required by claimant's employment was not 
Jnusually strenuous. 

5. Claimant's employment stress was not greater than stress 
f rom his non-employment life. 

6. Claimant's myoca rdial infarction did not arise out of 
11s employment with Armstrong. 

CONCLUSION OF LAW 

Claimant has failed to sustain the burden of proving that 
•is myocardial infarction of November 10, 1980 arose out of and 
n the course of his employment. 

WHEREFORE, the deputy ' s arbitration decision filed April 25, 
983 is affirmed. 

THEREFORE, it is ordered that c laimant take nothing as a 
esult of these proceedings. 

Costs of the arbitration proceeding are taxed to defendants. 
osts of the appeal are taxed to claimant. 

Signed and filed this 

pealed to District Court; 
'½ding 

31st day of January, 1984. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

PATRICK A. HA IN, 

Claimant, 

vs. 

BIELENBERG MASONRY CONTRACTING,: 

Employer, 

and 

HARVLAND CASUALTY COMPANY, 

Insurance Carrier, 
Defendants. 

File No. 657287 

APPEAL 

D E C I S 1 0 N 

Claimant appeals from a proposed review-reopening decision 
which awarded him disability benefits and section 85.27 benefits 
except for care provided by one practitioner which was found to 
be unauthorized. The record on appeal consists of the transcript 
of the review-reopening proceeding together with claimant's 
exhibits l through 9 and defendants' exhibit A, the pleadings 
and the appeal brief of claimant-appellant. 

ISSUE 

The sole issue on appeal is whether or not the e xpense 
incurred for treatment provided by Alan Bronson , D. C., should be 
compensated. The remainder of the a ward is not in dispute and 
has been or is being paid. 

REVIEW OF THE EVIDENCE 

Claimant suffered a wor k-related fracture to the cer vical 
vertebrae on December 29, 1980. Between that date and November 
4, 1982, claimant remained under the care of Alexander Kleider, 
H.D., a neurologist. (Claimant's Exhibit 8) In Ha y of 1981, 
claimant began consulting ~llen Bronson, D.C., with complaints 
of neck, back and shoulder pain. (Cl. Ex. 8) Over a period of 
approx imately 18 months, claimant visited Dr . Br onson 26 times 
and incurred e xpenses of $832. (Cl. Ex. 5) Defendants have 
paid for Dr. Kleider's treatment and deny that car e by Dr. Bronson 
was authorized. (Answer to Petition f or Review-reopening) 
Claimant seeks compensation from defendants for expenses incurred 
by Dr. Bronson's treatment. 

APPLICABLE LAW 

Code of Iowa section 85.27 states in part: 

For purposes of this section, the empl oyer is 
obliged to furnish reasonable services and supplies 
to treat an injured employee; and has the right to 
choose the care. The treatment must be offered 
promptly and be reasonably suited t o treat the 
injury without undue inconvenience to the employee. 
If the employee has reason to be dissatisfied with 
the care offered, he should communicate the basis 
of such dissatisfaction to the employer, in wr iting 
i f reques t ed, following which the employer and the 
employee may agree to alternate care resonably 
(sic) suited to treat the injury. If the employer 
and employee cannot agree on such alternate care, 
the commissioner may, upon application and reasonable 
proofs of the necessity therefor, allow and order 
other care. In an emergency, the employee may 
choose his care at the employer ' s e xpense, provided 
the employer or his agent cannot be reached immediately. 

ANALYSIS 

Claimant went on his own to Dr. Bronson. There is no 
indication in the record that claimant communicated dissatisfac
~ion with Dr. Kleider's treatment to defendant employer and 
requested the care of Dr. Bronson as either supplimental to or 
in place of treatment by Dr. Kleider. No application for 
consideration of alternate care was filed with the commissioner. 
Instead, claimant continued to keep scheduled appointments with 
Dr. Kleider while seeking out additional treatment from a doctor 
of claimant 's own choice. Absent agreement between the parties 
for claimant to receive alternate care, claimant's petition for 
award of expenses incurred from Dr. Bronson's treatment is 
denied. The deputy was correct in allowing mileage and expenses 
for an examination by a doctor of the employee's choice in 
accordance with Code of :owa section 85.39. No reason is given, 
however, for the allowan·e of two trips to Dr. Bronson or the 
amount of $7S as a reasonable charge. Only one trip will be 
allowed and only the expenses of Dr. Bronson for the initial 
examination of $60 and the narrative report of $26 will be allowed. 

FINDINGS OF FACT 

1. On December 29, 1980 claimant suffered a work-related 
injury to the cervical vertebrae. 

2. Dr. Alexander Kleider was authorized by defendant 
employer as the treating physician. 

3. Claimant was treated by Dr. Kleider from December 29, 1980 to November 4, 1982. 

4, In Hay of 1981, claimant began visiting Dr. Allen 
Bronson for chiropractic treatment. 

5. Claimant did not communicate his desire for other care to defendants. 

6. Claimant continued to keep scheduled appointments with 
Dr. Kleider while receiving treatment from Dr. Bronson. 

7. Defendants have paid for the care rendered by Dr. Kleider. 
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8. The parties did not have an agreement for alternate care 
in accordance with Code of Iowa section 85.27. 

9. The expenses incurred for Dr. Bronson's treatment are 
not chargeable to the defendants. 

10. Expenses of Dr. Bronson for examination pursuant to 
section 85.39, Code of Iowa are allowable. 

CONCLUSION OF LAW 

The decision of the deputy in denying claimant the expenses 
incurred for the treatment by De. Bronson is affirmed and 
modified. 

ORDER 

WHEREFORE, the decision of the deputy filed June 28, 1983 is 
affirmed and modified. 

THEREFORE, it is ordered that beginning on May 19, 1980 
defendants shall pay the claimant a two hundred (200) week 
period of permanent partial disability at the rate of t wo 
hundred thirty-nine and 64/100 dollars ($239.64) together with 
statutory interest from the date due. 

All accrued benefits are payable in a lump sum. 

Defendants are further ordered to pay the claimant the 
following medical expenses: 

Walgreens 

Greenville Pharmacy 

Mileage 

04/17/81 

02/23/82 
07/21/82 

10 trips to Dr. Kleider's office at 
5 miles round trip 

l trip to Dr. Allen Bronson's 
office at 14 miles round trip 

1 trip to Walgreens at 3 miles 
round trip 

67 miles x .22/mile • 

$14.85 

5.80 
20.90 

50 milP.S 

14 miles 

3 miles 
67-riules 

$14. 74 

Costs of this proceeding are taxed to defendants in accordance 
with Rule 500-4.33 and shall include the cost of an examination 
and a report by Dr. Bronson in the sum of eighty-six dollars ($86.00J . 

The chiropractic expenses incurred by the claimant do not 
appear to have been so incurred in accordance with section 85.27, 
Code of Iowa, and are found not to be chargeable to the defendants. 

Signed and filed this 28th day of February, 1984. 

-- ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEf'ORE THE IOtl'I. INDUSTRIAL CO'l'IISSIO"IER 
----------- _________ .., ------ -- ----- ------- --- ---- -- -- --
Gl\R"i A. '1ALONE, 

Claimant, 

vs. 

SCOTT COUNT"i, IOWA, 

Employer, 

and 

THE 1IES rERll INSURANCE 
COMPANIES, 

Insurance Carrier# 
Defendants. 

Pile No. 720411 

R E O P E N I N G 

D & C I S I O N 

-------------------------------------------------------
I'lTRODUCr£0N 

This is 3 proceeding in rP.view-reopening brought by G1ry A. 
Malone, claimant, 1qainst Scott County, 1ow1, ~mployer, and The 
tlestecn tnsuranc~ Cornpani~s, insur3nc~ c.1rr1er, for th'! recovery 
of further benefits as the result of an inJury on September 9, 
1982. A hearing w3s held ~fore the undersigned on l\pril 16 , 
1984. The case was considered fully submitted at the conclusion 
of the he.u ing. 

The record consists of the testimony of claimant, Sh~rcy 
Malone and Kurt Ullrich: claim,nt's exhibits 1 through a and 
defendants' exhtbits A t~rough E. 

ISSUES 

The issues presented by the parties at the time of the 
pre-hearing and the hearing are ~hether there is a causal 
relationship between the alleged inJury an1 the disabil1ty on 
which he 1s now basing hts clai~; the ext~nt of •emporary total, 
healing period and permanent partial disability benefits to 
which he is entitled: ~hether claimant ~•s authorized to incur 
certain medical expenses and claimant's rate of compensation. 

EVIDENCE PRESE~TED 

Claimant testified he is 22 years old, has been married for 
two years and has one child. He is a 1982 gradu•te of Pleasant 
Valley Bigh School. He advised th3t during his high school 

years he was employed on a part-time basis by a gasoline service 
station and at an auction house. Claimant revealed, however, 
that •t the time of his gcadu,tion from high school in June 1982 
he was unemployed. He confessed that due to his inability to 
find work and the need to support his family he was forced to 
seek government rental assistance in September 1982 from Scott 
County, Iowa. 

Claimant indicated th>t his rental payments were $250.00 per 
month, which Scott County would pay in e xchange foe 59 hours of 
his services to the county. Claimant was uncertain when he 
started to work for the county, but did recall that his injury 
date was September 9, 1982. Be advised that on that day he was 
working for a Hr. Glover who was supervising claimant and three 
or four others. They were moving boxes of files from the Scott 
County courthouse to a warehouse across the street. Claimant 
stated that there was• construction proJect in progress along 
the street he had to cross to get from the courthouse to the 
warehouse. AS a part of this construction project, there was a 
four foot by five foot trench dug along the street which he had 
to cross on a long board. Claimant testtfied that as he was 
crossing this trench with a load of files, the board gave way 
and he and the files fell into the trench. 

Claimant explained that 35 a rP.sult of the board slipping 
into the ditch, he ended up pinned against the wall of the ditch 
with his feet off the ground. He stated that he was helped up 
the side of the ditch and then someone told him to lay down. 
Claimant sai1 he refused to lay down and st,rted back toward the 
butlHng when he doubled up with pain and hit the ground. 
Claimant testified that at this time someone called an ambulance 
and he was taken to the Davenport Osteopathic Hospital where he 
was e xamined and released. Claimant contended that he experienced 
pain at that time and later began to experience numbness in his 
back. Claimant advisP.d that although he was released from the 
hospital, he did receive physical therapy three times a week 
following the accident. ije statP.d that he now wears a b•ck 
brace but is no longer taking pain medication. 

Claimant testified that he ls now working at Carver Lumber 
in Princeton, Iowa where he does some wood cutting, bending and 
lifting. He revealed that prior to his accident he had had one 
injury to his right arm but no back problems. He further 
revealed that since his back injury he has on occasion had 
difficulty gettinJ to sleep because of pain. Claimant indicated 
that he has limited his activities since his injury. 

Sherry Malone testified that she was married to claimant on 
August 23, 1982 1nd had known him for two or three years prior 
to their marri>ge. She described claimant •s a physically 
active person bef~re his inJury, but asserted that since his 
injury be has been less active and had trouble sleeping. She 
revealed that claimant often complains about back pain, which he 
did not do prior to his injury. 

Kurt Ullrich testified that he is a deputy county auj1tor 
for Scott County, Iowa. He a1vised that Scott county has an ·1n 
house• cleanin3 program which involves obt3ining labor for 
3overnment cleaning proJects in exchange for county rental 
assistance. He stated that claimant was involved in this 
pro3ram in September 1982 and had been required to furnish 59 
hours of his labor in e•change for $250.00 in rent. He reveal~d 
th•t the records of Scott County 3howed that claimant was 
injured on September 9, 1982 and that he returned to complete 
his 59 hours of labor on January 26, 1982. 

Richard Beaty, o.o., testified by deposition (exhibit~) 
that he is an orthopedic surgP.on engaged in the practice of 
~edicine in Davenport, Iowa. (Beaty dep., p. 4) Be first had 
contact with claimant in November 1981 when claimant was ex
periencing a problP.m with his right shoulder. (Beaty dep., p. 5) 
The doctor last saw him for this problem in April 1982. (Beaty 
dep., p. SJ or. Beaty saw cl~imant in September 1982 concerning 
low back pain after a referral from a or. Hehl. (Beaty dep., p. 6) 
Be reviewed cllimant's x-cays and took a history from claimant. 
(Be3ty dep., pp. 6-7) or. Beaty diagnosed claimant's condition 
as an acute lumbar nyof,scial strain superimposed on a spondylo
listhesis. (Beaty dep., p. 11) Or. Beaty outlined at length 
his course of treatment and care for claimant. (Beaty dep., pp. 
13-29) 

In a letter dated November 12, 1982 to claimant's attorney, 
Or. Beaty established the causal rel•tionshlp when he stated 
that he bel1eved the acute lumbar myofascial strain ~as secondary 
to the trauma of the fall in the ditch. (See exhibit 3) It was 
or. Beaty' opinion that claimant had suffered a permanent 
impairment to his back of zero to five percent. (Be,ty dep., p. 28) 
tt was also his opinion that claimant achieved maximum recovery 
from his injury in January 1983. (Beaty dep., p. 26) 

Finally, or. Beaty stated that the fees he char;ed claimant 
were his usual and customary fees. (Beaty dep., p. 32) 

APPLICABLE L',W 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of September 9, 1982 is causally 
related to the disability on which he now b,ses his claim. 
Bodi sh v. f'ischer, Inc., 257 Iowa 516, 133 ti. ~- 2d 867 (1965). 
Lindahl v. L. o. Boggs, 236 IOWl 296, 18 N.W.2d 607 (1945). A 
possibility fs insufficient; a probability ls necessary. 
Burt v. John Deere ffaterloo Tract~r Works, 247 Iowa 691, 73 N.ff.2d 
732 (1955). The quP.stion of causal connection ls essentially 
wi thin the dom,in of expert testimony. !t~c!.!!!_~w v. Iowa ~ethodiat 
~~spital, 251 Iowa 375, 101 'l.W.2d 167 (1960). 

However, expect medical evidence aust be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of expects need 
not be couched 1n definite, positive or unequivocal langu,ge. 
sonda~ v. Perris Bardware, 220 N.~.2d 903 (Iowa 1974). Bowever, 
the expert oplnTon 33y be accepted or reJect,.d, in whole or in 
part, by the trier of fact. M· Jt 907. Pucther, the .,e ight to 
be gi~en to such an opinion is for the finder of fact, and tnat 
may be affected by the completeness of the pceaiae given th• 
expert and other surcoundin~ ciccumstaA<.eS. Bodtsh, 2S7 Iowa 
516, 133 N.W.2d 867. See also ~'!.'!.'!.elma9 ,,._<:_entcal T!_!,~hon'" co., 
261 Iowa 352, 154 'l.W.2d 128 (1967). 

An employer ta~es an employee ,;ubJect to any acti•,e or 
docaant health iapaicaents, and a ~or~ connected inJuc, ~hich 
more than slightly ag~cavates the condition ls cona1deced to be 
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a personal injury. Zi~~~er_v. United States_Qy£sum Co., 252 
Iowa 613, 620, 106 N.W.2d 591 (1960), and cases cited. 

A finding of impairment to the body as a whole found by a 
nedical evaluator does not equate to industrial disability. 
rhis is so as impairment and disability are not identical terms. 
)egree of industrial disability can in fact be much different 
than the degree of impairment because in the first instance 
:eference is to los5 of earning capacity and in the later to 
1natomical or functional abnormality or loss. Although loss of 
~unction is to be considered and disability can rarely be found 
,ithout it, it is not so that an industrial disability is 
,roportionally related to a degree of impairment of bodily 
'unct Ion. 

Factors considered in determining industrial disability 
nclude the employee"s medical condition prior to the injury, 
fter the injury, and present condition; the situs of the 
njury, its severity and the length of healing period; the work 
xperience of the employee prior to the injury, after the injury 
nd potential for rehabilitation; the employee's qualifications 
ntellectually, emotionally and physically; aarnings prior and 
ubsequent to the inJury; and age, education, motivation, and 
unctional impairment as a result of the inJury and inability 
ecause of the injury to engage in employment for which the 
mployee is fitted. Loss of earnings caused by a Job transfer 
or reasons related to the injury is also relevant. These are 
atters which the finder of fact considers collectively in 
rriving at the determination of the degree of industrial 
isabili ty. 

There are no weighting guidelines that are indicated for 
3Ch of the factors to be considered. There are no guidelines 
iich give, for example, age a weighted value of ten percent of 
~tal, education a value of fifteen percent of total, motivation 
five percent; work experience - thirty percent, etc. Neither 

• a rating of functional impairment entitled to whatever the 
•gree of impairment that is found to be conclusive that it 
irectly correlates to that degree of industrial disability to 
1e body as a whole. In other words, there are no formulae 
1ich can be applied and then added up to determine the degree 
' industrial disability. It therefore becomes necessary for 
1e deputy or COJDJllissioner to draw upon prior experience, 
,neral and specialized knowledge to make the finding with 
>gard to degree of industrial disability. See !!l~~in3h~m v. 
:!!_~~~~ Tire & R~bber Company, II Iowa Industrial Commissioner 
•oort 39 (1981); ~~strom v. Iowa Public _Services_£ompany, II 
•wa Industrial Commissioner Report 142 (1981); ~ebb v. L~vejoy 
~~truction Co., II Iowa Industrial Commissioner Report 430 981). 

Section 85.34 (1), Code of Iowa, states: 

If an employee has suffered a personal injury 
causing permanent partial disability for which 
compensation is payable as provided in subsection 2 
of this section, the employer shall pay to the 
employee compensation for a healing period, as 
provided in section 85.37, beginning on the date of 
injury, and until the employee has returned to work 
or it is medically indicated that significant 
improvement from the injury is not anticipated or 
until the employee is medically capable of returning 
to employment substantially similar to the employment 
in which the employee was engaged at the time of 
injury, whichever occurs first. 

Section 85.36( 4 ) states: 

The basis of comp2nsation shall be the weekly 
earnings of the injured employee at the time of the 
inJury. Weekly earnings means gross salary, wages, 
or earnings of an employee to which such employee 
would have been entitled had he worked the customary 
hours for the full pay period in which he was 
injured, as regularly required by his employee for 
the work or employment for which he was employed, 
computed or determined as follows and then rounded 
to the nearest dollar. 

In the case of an employee who is paid on a monthly 
pay period basis, the monthly gross earnings 
multiplied by t welve and subsequently divided by 
fifty-two. 

ANALYSIS 

< The uncontroverted testimony of c laimant and Dr. 8eaty 
cl Pel the conclusion that the cause of claimant's present back 

ficulties was the trauma to his back which occurred September 
g 1982. Claimant's lay testimony establishes that he had no 
b < problems before the fall into the ditch and no additional 
A Jr~es after the fall which would cause his problems. Dr. ~ -Y. s expert opinion is most unequivocal and is founded upon 

investigation of claimant's condition and the facts surrounding 
1njury. There also seems little doubt as to the d~te of 

>ination of healing period benefits since two of three 
er,a occurred on almost the same date, January 26, 1983. 

is the approximate date that Dr. Beaty opined claimant had 
• eved maximum recovery and is the precise date claimant 

1 rned to complete his assigned hours for Scott County. 
rdingly, this is the appropriate date upon which healing 

'od benefits should terminate. 

while there appears little question that claimant suffered a 
anent disabilitt, the difficult question is the extent of 

permanency. Dr. Beaty's determination of zero to five 
~:_cnt impairment of the whole man would be most disconcerting h ~ isab,hty were merely a function of impairment. It is, 

ver, Just one of the fa c tors to consider. 

t :laimant has in fact returned to work though it would appear 
he continues under a SO pound lifting limit. Certainly 

nant is not excluded from jobs involving manu,,l labor 
Jse of h1s injury. In addition, cla,mant ls a roigh school 
Jate and at his age is a very good candidate for rehabilitation. 
>uld appear that claimant is well motivated and although he 
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may have limited his activities somewhat as a result of the 
injury, he did not describe the kind of severe, continuing pain 
that would take from him all recreational activities. Also, 
even though claimant suffers from a low back injury, it must be 
remembered that many people can and do lead fulfilled productive 
lives with this kind of injury. Upon full investigation and 
mature deliberation, it is found that claimant has suffered an 
industrial disability of 11 percent of the body as a whole. 

Claimant contends his rate should be calculated under §85.36(7) 
and based upon an hourly rate of approximately $4.23 pee hour. 
Defendants araue the rate should be calculated pursuant to §85.36(10). 
Neither position is correct. Claimant was being paid $250.00 
per month and thus his rate should be calculated pursuant to 
S85.36(4). Section 85.36(7) is not appropriate because claimant was 
not paid on an hourly or daily basis. Although an hourly rate 
could be calculated , his pay period was clearly on a monthly 
basis. Section 85.36(10) is likewise inappropriate notwithstanding 
the fact that claimant 's compensation was paid directly to his 
landlord. The fact ren1ains that he was being paid for his 
ser~1ces 1 and was 1n essence earning a wag~. Accordingly, 
claimants rate should be based upon the formula set forth in 
S85.36(4J ($250 X 12 divided by 52). Ut,lizing th,s basis for 
computation of rate cla,mant is entitled to $54.11 per ~eek compensation. 

The record establishes that all medical treatment receiv2d 
by claimant was causally related to his injury and was authorized. 
All of Dr. Beaty's services were provided upon r~ferral of 
claimant to him by the physician authorize1 by defendants . 

FINDINGS OP PACT 

WHEREPORE, based upon the evidence presented the following facts are found: 

1. On September 9, 1982 claimant injured his back when he 
fell into a ditch while at work. 

2. Claimant is 20 years old and was married at the time of his injury. 

3. Claimant has a high school diploma and ,s presently employed at a lumberyard. 

4. As a result of his injury, claimant suffered a permanent 
impairment to his low back equal to zero to five percent of his body as a whole. 

S. Claimant achieved ma ximum recovery and was able to 
return to work on January 26, 1983. 

6. Defendants paid claimant compensation at the rate of 
$117.70 from September 21, 1982 to February 3, 1983. 

7. Claimant was paid by Scott County at the rate of $250.00 per month. 

8. As a result of his injury, claimant suffered a permanent 
partial disability for industrial purposes of 11 percent of the body as a whole. 

9. Claimant incurred medical expenses as a result of his injury. 

CONCLUSIONS OP LAW 

WHEREFORE, based upon the facts set forth above and principles 
of l1w herein stated, it is concluded: 

On September 9, 1982 claimant received an inJury arising out 
of and in the course of his employment. 

Claimant ' s disability is causally related to his injury of September 9, 1982. 

Claimant 1s entitled to healing period benef1ts from September 10, 1982 to January 26, 1983. 

Claim~nt is entitled to fifty-five (55) weeks of permanent partial disab,lity benefits. 

Claimant's med,cal expenses were authorized and were necessary and reasonable. 

Claimant's rate of compensation ,s fifty-four and 11/100 dollars ($54.11 ). 

ORDER 

I·r IS THEREFORE ORDERED that defendants pay unto claimant at 
the rate of fifty-four and tl / 100 dollars ($54.11) compensat,on 
for n~netaen and five-sevenths (19 5/7) w~eks for heal

1
ng period 

benefits and fifty-five (55) weeks at the same rate for permanent 
part,al disability benef,ts, all accrued amounts to be paid in a 
l~mp sum together with statutory interest. Defendants shall be 
given credit for all benefits previously paid and for any overpayment thereof. 

IT IS PURTHER ORDERED that the costs of this action be taxed 
to the defendants pursuant to Industrial Commissioner Rule soo-

4
.3

3
_ 

Defendants shall file a final report of payments 
completion of this award. upon 

Signed and filed this 29th day of Hay, 1984. 

STEVEN e. ORT 
DEPUTY lNDUSTRIAL COMM ISSIONER 
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BEFORE TH£ IOWA INDUSTRIAL COMMISSIONER 

JUANITA L. MANN, 

Claimant, 

vs. 

ARMOUR DIAL COMPANY, 

Employer, 
Self-Insured, 
Defendant. 

File No. 615959 

A P P £ A L 

DECISION 

By order of the industrial commissioner filed Hay 12, 1983 
the undersigned deputy 1ndustr1al commissioner has been appointed 
under the provisions of S86.3, Code of Iowa, to issue the final 
agency decision on appeal in this matter. Defendant appeals 
from an adverse review-reopening decision. 

.. The record on appeal consists of the transcript; the depo
sitions of E. A. Dykstra, H.D., Koert Robert Smith, H.D. (which 
was also marked defendant's exhibit 1), and the deposition of 
Christian W1ll~am Bruehsel, H.D.; defendant's exhibits l through 
6 and claimants exh1b1ts consisting of the medical reports 
attached to claimant's notice of service and intent to introduce 
filed August 18, 1982, all of which evidence was considered in 
reaching this final agency decision. 

The result of this appeal decision will modify that of the 
hearing deputy. 

REVIEW OF TH£ EVIDENCE 

Claimant testified that she injured her left arm and shoulder 
while working at the employer's plant in September of 1979 and 
on October 10, 1979 inJured her low back. She continued to 
work, however, and was treated by various doctors. She has been 
laid off most of the time since 1982 began. 

At the time of the hearing she test1f1ed that she could not 
lift more than 15 or 20 pounds, could not move furniture 1n her 
home, could not mow the lawn nor rake leaves, paint walls nor 
apply wallpaper. She also testified that she cannot drive a car 
for any great length of time and that she wears a back support 
much of the time. (Trans., 16-19) She also testified that there 
were a number of jobs at the employer's plant that she could no 
longer do: she cannot work ,n the smokehouse nor on Treat 
closers, nor 1n the sanitation department nor in any job which 
would require stand.1.119 continuously. (Trans., 20-23) 

Claimant, age 43 at the time of the hearing, had worked for 
the employer since 1974 and had had experience as a waitress and 
1n factory work. 

Richard Parrish, an operating supervisor 1n charge of one of 
the shifts at the employer's, stated that he had not even been 
a ware claimant had a workers' compensation claim and that she 
was able to do her work at all times. He also explained that 
claimant had been on layoff since 1982 and had taken the op
portunity to work temporarily, at times taking more strenuous 
Jobs than her regular Job. (Trans., 51) 

Hartin Graber, the employee relations manager at Armour 
Dial, explained defendant's exhibits 5 and 6: Exhibit 5 showed 
that on 13 different days between Hay 18 and September 29, 1982, 
claimant did temporary work as a packer operator, inspector, 
dunnage (packing) handler, builder of dry wall, potted meat 
filler and hand stacking. Defendant's exhibit 6 showed the work 
claimant did while on recall during 1982 during the period of 
January 4-22, Hay 22-July 9, September 13-24 and November 15-19, 
all of which work was as an inspector. 

Mr. Graber explained dunnage: 

A. Okay. The dunnage, as it's called, is really a 
technical term tor what would be dry wall. It's 
these cardboard boxes. we receive them at the 
plant and they're flat so they don't take a lot of 
space to have them shipped in. The dry wall person 
Job would require the person to move like (indicating) 
so it becomes a box and we have plastic loops or 
bands which are placed around the cardboard. The 
dunnage 1s probably about four by eight and twelve 
inches thick in most cases. 

o. And she has done the dry wall JOb building 
those part1cular blocks of boxes? 

A. That's correct. 

o. Does that involve any lifting? 

A. Yes, 1t would. You'd have to 11ft the boxes 
which we1ght around twenty-five or thirty pounds, 
or the dry wall. (Trans., p. 63 11. 7-22) 

Claimant test1f1ed on rebuttal that the dunnage work would 
involve t"'o people. ('I'<ans., 83 ) 

Christian w1ll1am Bruehsel, M.D., test1fied that he saw 
c la1mant 1n September and not October of 1979 tor complaints of 
backache and pain 1n the right thigh and knee and pain 1n the 
left ara, Dr. Bruehsel referred claimant to Dudley Noble, H.D., 
of Iowa City, and cla1■ant latec saw, inter alta, J. a. worrel 1, 
M.D., a qualified neurologist. Dr. Bruehsel testified that he 
would agree with or. worrell's rat i ng of 25 percent "disability.• 
( Bruehsel dep., p. 7 ) 

There is little tnforaation 1n the record from Dudley Noble, 
a qualified orthopedic surgeon, who unfortunately died during 
his treataent o f cla1aant. Reports o f NoveEber 9, 1979 and 

December 7, 1979 show that Dr. Noble treated claimant for her 
shoulder and neck problems, diagnosing a musculo-tendon type of 
pain that did not appear to be serious in November and stating 
1n December that claimant was •a lot better.• He also remarked 
that the pain was chronic and that it was possible claimant 
would have to do another type of work. 

£. A. Dykstra, H.D., a qualified orthopedic surgeon, took 
over the case from Dr. Noble and first saw claimant on Hay 20, 
1980 tor left shoulder pain. He recommended exercise, a heating 
pad and Naprosyn, a pain killer. He saw claimant on June 27, 
1980 and gave her shoulder an injection and a local skin steroid. 
On August 8, 1980 he again inJected claimant's shoulder. On 
February 27 , 1981, he found no sign of improvement and again 
prescnbed Naprosyn an anti-inflamatory analgesic Ile testified 
that claimant had a 10-15 percent impairment of the upper 
extrem, ty. 

The reports and notes of J. B. Worrell, a qualified neurologist, 
were made a part of the record. He saw claimant for her back 
condition on some six occasion~ between February and July, 1982. 
At first, he stated that the diagnosis was rather vague (chronic 
right back and leg pain) and that there was probably some 
psychological overlay present. (Report, February 16, 1982) He 
prescribed Elavil, an antidepressant drug and (in July 1982) 
Naprosyn. Electromyography results were normal. Although on 
April 7, 1982, she was improving and by July 2, 1982 she was 
•getting along reasonably well", Dr. Worrell assigned a partial 
d1sab1l1ty of 20- 25 percent. He also stated: •1 would rate it 
at permanent at this point but perhaps in the future the situation 
will resolve. I do not think at this point we are dealing with 
a ruptured disc or anything like that.• 

Koert Robert Smith, M.D., a qualified orthopedic surgeon, 
testified by deposition that he examined claimant on November 2, 
1981. Finding no objective basis for claimant's complaints, Dr. 
Smith suggested nerve conduction studies and electromyography of 
the upper extremities. The result of the nerve conduction study 
was not conclusive, but combined with the electromyography, the 
two tests suggested a possible mild carpal tunnel syndrome, left. 
(Smith dep., p. 6) Also, with reference to the low back, Dr. 
Smith reviewed a myelogram done in Quincy, Illinois 1n 1981 and 
interpreted the results as negative. Based on his examination 
and findings, Dr. Smith found no permanent partial impairment to 
the neck, shoulders or back. On cross-examination by claimant, 
he stated the d1agnos1s to the shoulder was a mild chronic 
subacrom,al bursitis. 

ISSUES 

The hearing deputy awarded claimant a 40 percent industrial 
disability. Defendant states the issues as follows: 

I. The Deputy Commiss10nQt 9~ced in finding a 
permanent functional impairment of 15\ regarding 
the Claimant's shoulder difficulties and a finding 
of permanent functional impairment of 10% regarding 
the lumbar strain difficulties. 

II. The Deputy Commissioner erred in finding 
Claimant sustained an industrial disability of 40\ 
of the body as a whole. 

APPLICABLE LAW 

Claimant has the burden to show the extent of her disability. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 12S N.W.2d 251 
(1963) Claimant's disab1l1ty 1s industrial, reduction of earning 
capacity, and not mere functional impairment. such d1sab1l1ty 
includes considerations of functional impairment, age, education, 
qualif1cat1ons, experience and her inability because of the 
injury to engage in employment for which she 1s fitted. Id., at 
1112, Hartin v. Skelly Oil Co., 252 Iowa 128, 106 N.W.2d 95 
(1960). See also Blacksmith v. All-American, Inc., 290 N.W.2d 
348 (Iowa 1980) and Mcspadden v. Big &en Coal Co., 288 N.W.2d 
181 (Iowa 1980). 

ANALYSIS 

. The parties appear to treat this case as involving one 
1nJury to the neck and shoulder and to the back. Therefore, 
although there were actually two separate 1nJuries, they occur 
1n succeeding months and may be treated as one. 

Defendant's obJect1on to the hearing deputy's f1nd1ngs of 
permanent partial impairment has some val1d1ty in that Dr. 
Dykstra found a 10-15 percent impairment to the arm and the 
deputy found a 10-15 percent impairment to the bo~ as a whole. 
The former impairment, would, ot course, be less tan the 
latter, making the hearing deputy's finding of fact questionable. 
However, the question of permanent partial irnpairment relates to 
1ndustr1al d1sab1l1ty and must be considered 1n that respect. 

The d1ff1culty here 1s that a finding of a substantial 
permanent partial ,~pairment does not match up with what claimant 
can obviously do. On the one hand, Ors. Dykstra, ~orrell and 
Bruehsel all assess a permanent partial 1rpa1rment rating. On 
the other hand, claimant seems to have been able to wor• as 
though she had no impair~ent. Such a wlll1ngneas to work spea•s 
well for her motivation but 1s not con~incing of a great deal of 
disab11lty. 

This line of reasoning leads one to question the valtdity of 
the permanent Fart1al 1mpair~ent ratings of ors. ~orrcll and 
Bruchsel. or. Dykstra's rating of 10-lS p~rcent permanent 
partial impairment to the extremity does not seec too high or 
t oo low. 

first, Dr. ~orrell estimates the d1sabil1ty th~• • "I would 
estimate her partial disability at 20 to 2S • . l . old rate it 
at peraanent at this point but perhaps in the future the situatiO 
will resolve. I do not tbtnr at thts point that we are dealing 
with a ruptured disc or anytting 11,e that.• The above quotatlor., 
which is all that 1s said about the "'°"::anent irpairM)nt doe• 
not give the basis therefor. on~ cannot tell what guidelines 
were used or what criteria 4ere consid~red. Also, or. "orrell'a 
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tatement that he would •rate it at permanent at this point but 
~chaps in the future the situation will resolve• is contradictory. 

Or. Bruehsel testified thus: 

A. I would go along with the person I sent this 
lady to for consultation in this respect, and this 
is the board-certified neurologist who agreed that 
the degree of disability would be t wenty-five 
percent. 

o. And that is your opinion? 

A. That's my opinion. Am I allowed speculation, 
or is that --

o. Go ahead. 

A. I would speculate that with age this would very 
probably increase, but that is speculation . 

0- Is that based upon your medical background and 
experience? 

A. It's based upon my medical background. Hy 
experience with her, particularly with her. Also 
upon the various very good consultations I had. 
The complex situation like this is not easily 
understood. (Bruehsel dep. , p. 7 11 4-19) 

ain, there was no showing of any rating system that one can 
•~luate. As for the doctor's medical background and experience, 

which he refers, one is not privy to the extent of that 
c kground and exnerience in industrial cases. 

On the whole, one believes claimant does have some permanent 
1pairment to her left shoulder and neck and to her low back, 
e extent to the low back being very much in question. Taking 
at interpretation of the evidence and the other evidence of 
a i mant's ability and motivation to work, one cannot conclude 
at claimant has the 40 percent permanent partial industrial 
sability found by the hearing deputy. 

Claimant was age 43 at the time of the hearing, a high 
hool graduate, and had e xperience mainly as a factory worker. 
nsidering the various elements of industrial disability, her 
ss of earning capacity is 30 percent. 

The findings of fact and conclusions of law are those of the 
dersigned depu t y industrial commissioner. No change will be 
de in the order to ma ke payment of healing period, since no 
estion was presented on that subject. 

FINDINGS OF FACT 

1. Claimant hurt her left arm and shoulder while at work 
r the employer in September 1979 . 

2. Claimant hurt her low back at work for the employer on 
tober 10, 1979. 

3 . Claimant has permanent partial impairment to her neck 
d left shoulder as a result of the aforementioned injuries. 

4. That during the year of 1982 claimant did temporary work 
d worked on recall for the employer, and was able to do the 
llowing jobs: packer operator, inspector, dunnage handler, dry 
11 builder, potted meat filler and hand stacking work. 

5 . That claimant is age 43, left handed, has a high school 
ucation and experience mainly in factory work . 

CONCLUSIONS OF LAW 

That in September 1979 claimant sustained an injury to her 
ft shoulder and neck which arose out of and in the couse of 
r employment. 

That on October 10, 1979 claimant sustained an inJury to her 
• back which arose out of and in the course of her empl oyment. 

That claimant is entitled to healing period from January 21, 
12 until Hay 1, 1982, for a period of fourteen point t wo eight 
< (14 .286) weeks . 

That as a result of said inJur i es, claimant has a permanent 
tial disability to the body as a whole of thirty (30) percent. 

ORDER 

Defendant is hereby ordered to pay weekly compensation 
1efits unto claimant for a period of fourteen point two eight 
< (1 4 .286) weeks beginning January 21, 1982 at the rate of one 
idred ninety-seven and 89/100 dollars ($197.89) per week for 
• healing period, accrued payments to be made in a lump sum 
Jether with statutory interest at the rate of ten (10) percent 
· year beginning January 29, 1982. 

Defendant is further ordered to pay weekly compensation 
1efits unto claimant for a period of one hundred fifty (150) 
•ks at the rate of one hundred ninety-seven and 89/100 dollars 
97.89) for the permanent partial disability, said payments to 

Jin as of the date of this decision. 

Cos t s of this action are charged to defendant in accordance 
.h Industrial Commissioner Rule 500-4.33 and shall include 
,ert witness fees payable in the amount of one hundred fifty 
lars ($150) to Or. Edward Dykstra and Or. William Bruehsel. 

Defendant is ordered to file a final report form within 1
•nty (20) days of t he date of last payment of compensation. 

Signed and filed at Des Hoines, Iowa this 25th day of July, 
3. 

BARRY MORANVILLE 
DEPUTY I NDUSTRIAL ~OHH ISSIONER 

BEFORE THE IOWA INDUSTRIAL COHHISSIONER 

JUANITA L. HANN, 

Claimant, 

vs. 

ARHOUR DIAL COMPANY , 

Employer, 
Self-Insured, 
Defendant. 

File No. 615959 

R E H E A R I N G 

D E C I S I O N 

Both parties applied orally for rehearing on August 15, 
19~3, and both bpplications were granted . Claimant requests a 
review of the particular paragraph in the appeal decision which 
ordered payment of permanent partial disability, and defendant 
wants a review of the extent of the permanent partial disability. 

These issues were considered as submitted for decision on 
August 22, 1983. 

With respect to the issue of permanent partial disability 
raised by defendant, the file has been reviewed and no change 
will be made in the award. 

With respect to claimant's application, the permanen t 
partial disability payments were ordered to commence as of the 
date of the appeal decision, which was July 25, 1983. Actually, 
the conunencement of the permanent partial disability payment 
should date back to . the end of the healing period , and the 
interest should begin on the date of the decision. ' 

Therefore the paragraph which or dered the payment of permanent 
partial disability is hereby changed to read: 

Defendant is furthered ordered to pay weekly 
compensation benefits unto claimant for a period of 
one hundred fifty (150) weeks at the rate of one 
hundred ninety-seven and 89/100 dollars ($197.87) 
for the permanent partial disability, said payments 
to conunence at the close o( the healing period, 
with statutory interest at the rate of ten (10) 
percent per year beginning July 25, 1983. 

Signed and filed at Des Moines, Iowa this 25thday of 
August , 1983. 

Appealed to District Court; 
Affirmed 

Copies To: 

Hr. James P. Hoffman 
Attorney at Law 
H1ddle Road 
P. 0. Box 1066 
Keokuk, Iowa 52632 

Hr. Gregory J. Humphrey 
Attorney at Law 
627 Avenue G 
Fort Madison, Iowa 52627 

BARRY IIORAtlVILLE 
DDeUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOwA INDUSTRIAL COHHISSIONER 
------------------------------
SHARON K. MANNI NG, 

Claimant, 

vs. 

RALSTON PURINA COMPANY 

Employer, 

and 

LIBERTY HUTUAL INSURANCE CO., 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

!'ILE NO. 481989 

R E V I E W 

R E O P E N I N G 

D E C I S I O N 

This was a consolidated proceeding in arbitration and 
review-reopening brought by the claimant, Sharon K. Hanning, 
against her employer, Ralston Purina Company, and lts insurance 
carriers, Liberty Hutual Insu rance company and Aetna, to recover 
additional benef its under t he Iowa Workers' Compensation Act as 
a result of injuries sustained November 15, 1977 a nd Decembe r 
10, 1982. At time of hearing a settlement was reached regarding 
the issues in file number 726458 and defendant Aetna did not 
participate further in the proceedings . 

These matters came on for hearing before the undersigned 
depu t y ind us t rial commissioner at the Bice ntennia l Building in 
Davenport, Iowa, February 24, 1984 . The record was considered 
fully submi t ted on t hat date. 
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An examination of the industrial commissioner's file indicates 
that first reports of injury were filed December 1, 1977 3nd 
February 18, 1983, respectively. A memorandum of agreement was 
filed December 15, 1977. 

The record consists of the testimony of the claimant and of 
claimant's spouse, Russell .l\lan Manning; of claimant's exhibit l 
through 3 and; of defendant Liberty Mutual ' s exhibits A, e, and 
c. At time of hearing, the parties stipulated that the weekly 
rate of compensation is $158.24. 

ISSUES 

The issues to be resolved are: 

1. Whether a causal relatlonship exlsts between claimant 's 
inJury and her disability. 

2. Whether claimant is entitled to benefits and the nature 
and.extent of such entitlement includlng a question as to 
claimant's healing period following her November 1977 injury. 

3. The commencement date for interest on any benefit award. 

REVIEW OF EVIDENCE 

Clalmant, Sharon K. Manning, testified in her own behalf. 
Mrs. Manning is 35 years o1d and is married with three dependent 
children. Claimant is a high school graduate but reported she 
was· generally a poor student. Prior to begining work for 
defe~dant in 1977, she had held jobs as a seed packer, a welder, 
and a nurses' aide. Claimant was earning approximately $6.00 
per hOQ[ when injured in 1977 and $10.72 per hour when injured 
in 1982. 

On her November 1977 lnJury date, claimant was classified as 
a "day worke~ • as such she swept, scooped and shovelled grain, 
and "did whatelr!?r needed doing about the employer's premises.• 
On the inJury date, claimant was pushing and pulling a large, 
full grain bin. She felt pain in her lower back which got worse 
when she tried to continue working. She reported the injury to 
her foreman who direi:ted her to M. e. Barrent, M.O. The doctor 
prescribed medication and bedrest and referred claimant to 
Charlton Henry Barnes, ~.o., an orthopedic surgeon who apparently 
performed a first surgefy. Claimant had numerous subsequent 
referrals ln the intervening two years and in May 1980, Eugene 
Herzberger, M.O., performed a second surgery. 

Claimant returned to work in January 1981. She was restricted 
from scooplng, pushing, and pulling. She had a 15 pound weight 
restriction and was instructed to twist or turn carefully. She 
first worked as a coupon dropper and sweeper and then as a 
cartoner/operator. A coupon dropper drops coupons into pet food 
cartons; a cartoner /operator drops pet food pouches into cartons. 

Claimant missed work because of her back pain and also for 
other personal and medical reasons. She was asked to sign a 
written letter of remand regarding her work absences. Defendants' 
hearsay obJection to claimant's testimony regarding her foreman's 
statements concerning such is sustained. Ralston subsequently 
terminated claimant. Defendants' hearsay objections to conversations 
between claimant and her supervisors concerning her termination 
are sustained. 

Claimant sustained her second injury December 10, 1982. She 
reported a co-worke r's arm was trapped in the airgate of an 
industrial machine. She braced herself to pull the co-worker 
from the machine. She then felt a twisting, pulling sensation 
in her back and had problems walking. She began to experience 
pain and pressure in her head. She subsequently saw Or. Herzberger. 
Claimant has seen Or. Herzberger periodically since December 
1982. Both a myelogram and CAT scan have been performed. She 
indicates the doctor hopes to treat her second injury conservatively 
before considering surgery. Claimant stated her headaches have 
increased in severity. 

Claimant described her health and physical condition prior 
to her inJuries. She suffered cuts and bruises in a car accident 
in 1964: she has had a number of miscarriages; she pulled a 
shoulder muscle while working as a nurses' aide but lost no work 
because of such incident. She reports she had no back problems 
before November 1977. Before her 1977 injury, claimant water 
skied, played tennis and softball, swam and bowled. After that 
inJury, her ability to engage in these activities was severely 
curtailed. Claimant cannot twist her head or trunk; walking 
"bothers her something awful;" standing is difficult. She 
experiences severe back, hip, leg, and ankle pain. 

On r.ross-examinat1on, 1t was established that claimant was 
absent from work for 28 days after injuring her elbow in May 
1982. She also lost work following a dislocated hip in July 
1982. Claimant denied her foreman warned her that continued 
absenteeism would jeopardize her job. Claimant admitted she has 
not sought work or vocational rehabilitation since her December 
1982 inJury. Claimant admitted she is the corporate president 
of a dress shop, Fashions Unlimited, operated by herself and her 
husband in Clinton, Iowa. Claimant draws no salary but would 
share in any profit from the shop. Claimant admitted her doctor 
has suggested she exercise daily but stated she has been unable 
to do so since December 1982. Claimant admitted she had successfully 
performed her duties as a coupon dropper and cartoner . 

On redirect examination, claimant stated she is no longer 
able to assist in the dress shop. Her husband works full time 
in the shop. She stated the shop has operated at a loss since 
its inception. Claimant reported she "hurt• after working a 
full day as a cartoner and that she had been unable to lift her 
cartons from the skid on which they are placed and, therefore, 
worked directly from the skid. 

On further cross-examination , claimant stated she visits the 
dress shop once each week and occasionally makes its bank 
deposits. She stated she performs light house work and child 
care for two or three hours each day when able; that she drives 
a car, and "goes along• shopping. 

On redirect examination, claimant reported she lies in a 
dark room when dizzyness and headaches prevent her from performing 
house work. She can do nothing until her headaches subside. 

Russell Allan Hanning testified in his wife's behalf. Re 
substantiated claimant's physical complaints and stated that, 
when her headaches peak, she is disoriented, stumbles, vomits, 
and needs three or four days bed rest. 

On cross-examination, he stated claimant had ticketed 
garments, steamed clothing, and done book work for the dress 
shop before December 1982. 

He agreed that claimant could still do floor sales work at 
the shop but opined it was unlikely the shop would be a profitable 
enterprise. 

Claimant's exhibit l is the deposition of Eugene E. Herzberger, 
taken November 4, 1982. The doctor noted that, on exploratory 
surgery in May 1980, he found clalmant had scar tissue without 
new disc herniatlon and also atrophy or shrinkage of the Sl 
nerve root. He noted he again saw claimant June 10, 1981 and at 
that time she had a new but self limiting injury which improved 
quickly. He next saw claimant September 14, 1982. She then 
complained of low back, left hip, and left leg pain which had 
kept her off work for several days. The doctor explained that 
claimant's June 1982 and September 1982 complaints were causally 
related to claimant's original injury "because she was prone to 
reinjure herself if she didn't watch well enough what she was 
doing and was trusting her back too much." The doctor also 
opined that claimant's disability as of November 1982 was 
causally related to the original 1977 work incident. Be stated 
the following as regards the extent of claimant ' s permanent 
disability: 

Q. Doctor, did you evaluate her to for~ an 
opinion as to the extent of any permanent partial 
disability she might have? 

A. Yes, I certainly have evaluated her and my 
evaluation is based a great extent on anatomic 
findings seen during the surgical exploraiton (sic). 
I feel that the atrophy of a nerve root is a 
significant deficit and the amount of scarring that 
she has had is also very limiting and it certainly 
can explain persistent symptoms. Now, usually if a 
person has had a ruptured disk and has made a good 
recovery, has no symptoms to speak of and dces not 
have any anatomic nerve root inJury, I would say 
that permanent partial disability which we know is 
so approximate and perhaps even arbitrary, still 
would be only like five to seven percent for the 
body as a whole, but when somebody has an anatomic 
change, very specific change, nerve root atrophy 
and severe scarring, then it is definitely more and 
that's the reason I thought that I might establish 
it at fifteen percent for the body as a whole. 

Q. So in her instance, in her case you determined 
her permanent partial disability to be fifteen 
percent of the body as a whole. 

A. Yes. 

He opined claimant is permanently restricted to llfting of 
25 pounds or less. 

On cross-examination, the doctor noted claimant then had no 
restrictions on walking or standing but on pulling, pushing, 
lifting heavy weights, and on twisting the back. Be also agreed 
that claimant should have been able to perform her job without 
aggravation of her 1977 inJury, if the job involved only standing 
and walking a line and lifting small objects. 

Claimant 's exhibit 2 is the deposition of Dr. Herzberger 
taken April 7, 1982. The doctor noted claimant consulted him 
December 22, 1982 following her December 10, 1982 injury. Be 
reported claimant underwent a CAT scan in January 1982 which 
indicated claimant had spinal fluid collection in the lower back 
at LS-Sl. A myelogram revealed an arochnoid cyst at LS-Sl on 
the right side which was communicating with a thecal sac. The 
doctor stated these findings when coupled with claimant's 
headaches which increase in severity when she is up and decline 
when she is lying down suggested claimant had spinal fluid 
leakage. The doctor elected to treat claimant conservatively 
since he believed there was potential for spontaneous healing. 
The doctor expressed the following as regards claimant's history 
and symptoms following her 1982 injury: 

Q. All right. Then I think you mentioned that 
there was a difference in her symptoms when you saw 
her in December of 1982 from what it had been 
earlier when you were treating her. 

A. Well, the difference was in the fact that she 
had these headaches. This is, I would say, a very 
significant difference. She never had that before. 
Then she used to have back pain and leg pain before 
and it wasn't so unusual and, of course, seeing the 
spinal fluid collection and knowing also she has 
had all the scar tlssue, nerve root atrophy. 

As I say, my very first Impression was that she 
just strained those very same nerves in her back 
when she exerted herself and this cyst was Just a 
new added thing. I believe from a straining of the 
back on the nerves you recover again. It Just 
shows that you are vulnerable to It, that you get 
in trouble when you exert yourself but if you rest 
you get better again. 

Q. Now, Doctor, you probably told us. So that I 
can make my record clear in the words that lawyers 
like to use, based upon a reasonable degree of 
medical certainty, do you have any opinion as to 
the causation of the symptoms and the problem for 
which you treated her for In December of 1982 and 
performed the tests in January of 1983? l was 
asking for an opinion as to what,,1tas the cause of 
those symptoms and problems she was having. 

A. Well, those sympto~s and problems she has had 
in my opinion are related to the incident she had 
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that happened on December 10. 

Q. That would be December 10th of 1982? 

A. 1982. I also think that if she never would 
have been injured before or never would have had 
any problem before, perhaps she wouldn't have had . 
these symptoms now. I think that she has a predisposing 
-- that bec3use of her previous scar tissue, nerve 
root atrophy and so forth, that she is pretty 
predisposed to injure easily. 

The doctor later opined that claimant's second injury would 
,t likely result in additional disability. 

On cross-examination, the doctor clarified that the only 
,usal relationship which exists between claimant ' s 1977 inJury 
1d her 1982 injury was the fact that as a result of the 1977 
,jury she was more likely to have another injury even though a 
cond traumatic event was necessary to create her symptoms 
,!lowing the 1982 inJury. Herzberger deposition exhibits l 
rough J were fully reviewed in the disposition of this case. 

Claimant's exhibit 3 is the November 9, 1983 deposition of 
Herzberger. Defendants' objection on the grounds of relevancy 

overruled. The doctor opined that claimant's permanen~ 
rtial disability was 20 percent based on the fact that her 
ssues are so brittle she seems so easily damaged more than 
me other people.• 

On cross-examination by Hr. Shepler, the doctor elaborated 
follows concerning what he meant by the tissues being brittle: 

Q. Okay. I have only a couple of other questions, 
Doctor. Hr. Hedberg asked you about your opinion 
on a percentage impairment of disability, and one 
of the factors that you identified as contributing 
to that was something you referred to as the 
tissues being so brittle. What do you mean by that? 

A. Well, Mrs. Hanning has an excess, a tendency to 
excessive scar tissue formation. I have operated 
on her after somebody else has and I found a very 
large build-up of scar tissue, and the dura and all 
the tissues were very hard, were infiltrated by the 
scar tissue and friable, you know. It's [sic] 
breaks more easily, tears more easily, and this is, 
you know, an individual situation. I mean some 
people just tend to have it. Again it's a small 
percentage of the population, and she sort of 
recovered slowly, and in general her progress 
hadn't been too fast, but finally she did pretty 
well till this accident and then it started all 
over again, and I feel that she is brittle and that 
she has to avoid situations of this sort. 

Q. ls that why you indicated that she seemed to be 
more easily damaged than other people? 

A. Yes. 

Q. Does the presence of that type of scar tissue 
represent a concern in and of itself, Doctor? 

A. Well, she doesn't have that build-up or at 
least, you know, at the time I operated on her she 
didn't have, you know, the build-up to produce an 
extreme pressure, nor do I think, because we had . 
studies in the meantime, I haven't seen the formation 
of any significant arachnoiditis, which is --

Q. What is that? 

A. A scar tissue build-up inside which involves 
the nerve roots, and people with arachnoiditis are 
subject to chronic pain, sometimes intermittently, 
you know, but quite severe and disabling for some 
people, for the minority of the people. So, I 
haven't seen that. 

Q. When you say you haven't seen it, you mean 
during her surgery? 

A. Well, during the surgery I didn't open . the dura 
in order to inspect the nerve roots, but with the 
studies we did, the studies would give us an 
indication of significant arachnoiditis. Minor 
arachnoiditis may not be significant. 
The doctor subsequently opined that claimant's overall 

•airment was slightly worse than he had first estimated and 
1t he should have given her a 20 percent rating initially. 

On questioning by Hr. Kamp, the doctor stated the following 
regards claimant's ability to work: 

Q. Doctor, as I understand it, you're of the 
opinion that since December of 1982 Hrs. Hanning 
could have been working performing light duty work, 
is that correct? 

A. Not entirely. When she doesn't have this 
headdche she can work, when she has the headaches 
she really cannot. So, in other words, if you have 
an employment where you are expected to be there 
every day, five or six days a week and then you 
miss maybe a couple·of days out of that, I don't 
think that goes over well. 

Q. Okay, but regardless of what the employer 
thinks, from a physical standpoint as long as she 
didn't have headaches she was able to work in her 
work? 

A. Light work. 

Q. And by light work are we talking about the work 
she had been performing prior to December of '82? 

A. I have the impression that prior to December of 
' 82 she may have done work that really wasn•~ that 
light. I have that impression. I don't have the 

certainty, it's some sort of recollection, and . 
certainly what she did on December 10 was something 
she shouldn't have done at all but, you know, with 
her condition I wouldn't recommend that she should 
do anything that requires maximal effort. She can 
do light housework, she can_do office work, she can 
do industrial work that's light, you know, where 
you don't have any major lifting to do or a great 
deal of bending or twisting of her back. 

Deposition exhibit ' s 1 and 2 were fully reviewed in the 
disposition of this case. 

Claimant's exhibit 4 is the 1982 financial statement of of 
Fashions Unlimited. Defendants' objections to the exhibi~ are 
sustained. 

Defendants' exhibit A is a December 11, 1981 letter of Dr. Herzberger 
to claimant's counsel in which the doctor opines claimant has a 
permanent partial disability of 15 percent of the body as a 
whole based on weakness and limitation of motion of the lower 
back. 

Defendants' e xhibit Bis a Purina Tender Vittle moist cat 
food carton which when full has a net weight of 24 ounces. 
Defendants' exhibit C is a Purina Tender Vittles cat food double 
size pouch. Eight such pouches are contained in each 24 ounce 
carton. 

APPLICABLE LAW AND ANALYSIS 

We first must decide whether a causal relationship exists 
between claimant ' s injury of November 15, 1977 and her current 
disability. At the outset, it is noted that we are concerned 
with claimant's December 10, 1982 injury only in so far as the 
issue of a causal relationship between the original injury and 
the subsequent injury has been raised. 

The claimant has the burden of proving by a preponderance of , 
the evidence that the injury of November 15, 1977 is causally 
related to the disability on which she now bases her claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insuff icient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
7J2 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert med i cal evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, in whole or in 
part, by the trier of fact. Id. at 907 .. Further, the weight to 
be given to such an opinion is for the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances . Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman v. Central Telephone Co. , 
261 Iowa 352, 154 N.W.2d 128 (1967). 

~n employer takes an employee subject to any active or 
dormant health impairments, and a work connected injury which 
more than slightly aggravates the condition is considered to be 
a personal injury. Zieler v. United States G sum Co., 252 
Iowa 613, 620, 106 N.W.2d 59 ( 960), an cases cite • 

When a worker sustains an injury, later sustains another 
injury, and subsequently seeks to reopen an award predicated on 
the first inJury, he or she must prove one of two things: (a) 
that the disability for which he or she seeks additional compensation 
was proximately caused by the first injury, or (bl that the 
second injury (and ensuing disability) was proximately caused by 
the first inJury. OeShaw v. Energy Manufacturing Company, 192 N.W.2d 
777, 780 (Iowa 1971). 

Claimant has established that her current disability is 
causally connected to her work injury of 1977. Claimant's 
original injury resulted in her being permanently restricted as 
to the lifting, twisting, pulling, pushing and bending motions 
she could perform. Claimant subsequently was limited to light 
duty work which the record reflects she was able to perform 
adequately. Claimant also formed e xcessive scar tissue from her 
1977 injury, however. This has left her more susceptible to 
subsequent injury. Dr. Herzberger has opined that claimant's 
second injury is causally related to her first injury in so far 
as the first injury left claimant with this greater propensity 
to reinjury when additional trauma is experienced. Thus, the 
December 10, 1982 injury evidences this greater propensity. 
Claimant's episode of back and ex tremity pain of June 1981 and 
September 1982 also evidence such propensity. each reinjury 
left claimant unable to adequately perform her work duties and 
resulted in absences from work. (While the record reflects 
claimant also lost work time for reasons unrelated to her 
injury , it 1s also apparent that cla imant's reoccurring problems 
following her initial injury were a factor of some significance 
in her work absenteeism). Such potential for reinjury is a part 
of claimant's current disability and or. Berzberger stated such 
when he assigned claimant her later permanent partial disability 
rating of 20 percent of the body as a whole. Thus, claimant has 
established a causal relationship exists as to both her physical 
limitations and symptoms and her 1977 injury; and her propensity 
for reinjury and her 1977 injury; and her December 10, 1982 
injury and her initial injury. 

The question of the nature and extent of claimant's benefit 
entitlement must now be addressed. 

An inJury is the producing cause; the disability, however, 
is the result, and it is the result which is compensated. 
Barton v. Nevada Poultry Co. , 253 Iowa 285 , 110 N.W.2d 660 
(1961): Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 
(1943). 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railwar Co., 219 Iowa 587, 
593, 258 N.W. 8§§, §02 (1935) as follows: It Is therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
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percentages of the total physical and mental abll1ty of a normal 
man.'" 

Functional disability la an element to be considered In 
detormlning 1ndustrial disoblllty which is the reduction of 
earnini capacity, but consideration must also be given to the 
injured employee"s age, education, quallf1catlons, experience 
and inability to engaJ~ in employment for which he 1s titted. 
Olson v. Good~ear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251. 257 (196 ). 

rn Parr v. Nash Finch Co., (Appeal decision, October JI, 
1980) the Industrial Com~issioner, after analyzing the decisions 
of HcSpadden v. Big Ben Coal Co., 288 N.W,2d 181 (lowa 1980) and 
Blacksmith v. All-American, Inc., 290 N.iil,2d 348 ( Iowa 1980), 
stated: 

Although the court stated that they were looking 
for the reduction In earning capacity it is undeniable 
thot it was the "loss of earnings• caused by the 
job transfer (or reaso~s relntod to the lnJury that 
the court w~s Indicating justif1ed a finding of 
•1ndustrlal dlsab1l1ty,• Therefore, lf a worker is 
placed in a position by his employer after an 
injury to the body as a whole and because of the 
injury which results in an actual reduction 1n 
earning, it would appear this would justify an 
award of industrtal disability. This would appear 
to be so even If the worker's •capacity• to corn 
has not been d1m1n1shed, 

For example, a defendant employer's refusal to qlve any sort 
of work to a claimant after he suffers his affl1ctlon may 
justify an award of d1sabil1ty. HcSpadden v, 819 Ben Coal Co~, 
288 N,W,2d 181 (Iowa 1980), 

Dr. Herzberger has assigned claimant a permanent partial 
disability rating of 20 percent of the body as a whole. He 
states claimant will be permanently limited to sedentary light 
duty work, and will be more eAaily relnjured than most other 
persons. He opines that clalm,nt's syinptoms from her December 
10, 1982 trauma likely will resolve In time, Thus, those 
symptoms will not be considered In determining cla1mant's 
Industrial dlaabll1ty. Claimant's suscPptibillty to relnjury 
and her history of recurrent Injuries are tactored In, however. 
Claimant was terminated by defendants. Her work absences 
related to her initial Injury and her recurrent sy,,iptoms were an 
element even 1f not the whole basis for such termination. Thus, 
~nder Mcspadden, claimant's termination In so far as lt relates 
to her disabling condition must be consl1ered 1n assessing her 
Industrial disability, 

Claimant Is 35 years old. Claimant la a high school graduate, 
she testified she had not been a good student. Claimant was 
well-spoken and evidenced a high level of reasoning powers and 
of social awareness at hearing, however. Prior to her 1982 
injury, claimant had also did book work for the dress job of 
which she Is corporate pr"sldent. Thia fact tends to evidence a 
fair level of competence In analytical sklllo and abstract 
rPa&on1ng. It appears then that claimant, at minimum, would be 
a reasonable candidate for vocational rehabilitation training, 
Claimant ,pparently h3S neither sought such training nor sought 
difterent employ:nent more euited to her physical l1m1tatlona . 
While this ta understandable at the current time given the 
sy,1pto~s claimant experiences as a result of her December 10, 
1982 tnJury, the absence of such attempts in the five prior 
years is troubling and does not speak well as to claimant's 
motiv,tlon. Considered as a whol~, claimant has sustained an 
Industrial disability of 26 percent as a result of nee 1977 
Injury. This determination factors in the causal connection 
between claimant's initial injury and her subsequent inJury of 
1982. rt does not take into account symptoms claimant is 
experiencing solely as a result of the subsequent injury. These 
have not subsided. Dr. Herzberger opines they will subside In 
time. Thus, they are not a f•ctoc In claimant's permanent 
porti1I disability, Should they fall to subside, any permanent 
condition would be subject to determination In a later proceeding. 

At hearing, the parties Indicated an issue as to claimant's 
healing period followln9 her 1977 injury as such related to tho 
work time lost by claimant in 1980 rem~ined on unresolved. As 
no evidence was precentod on this matter, it cannot be resolved. 

We ore to determine the commencement date for lntoreat on 
claimant's bPnef1t award. Section 85.30 concerns this matter 
and providoa: 

Componcation payments shalt be made each week 
boqlnning on tho elcvonth day after the Injury, and 
oach week thereafter during the period for which 
compensation Is payable, and If not paid when due, 
there shall bA added to the weekly compensation 
payments, Interest at the rate provided In section 
535.3 for court judgments and rote provided 1n 
section 535. J for court judqmentB and decr~es. 

rt hoo been determined that claimant has sustained an 
Industrial disability of 26 percent. Under tho statute such 
percentage ceaulta in an aw,rd of 130 weeks of permanent partial 
disability benotlts. Claimant h~s already boon paid 75 weeks ot 
permanent partial disability benefits and defendants are credited 
for those payments already made. The cas,• o( Bouaflold v. Sisters 
of Hercy, 249 Iowa 64, 86 ll,W,2d 109 (1957) doirt with tlio- -
commencement date for interest In a review reopening where 
claimant Is awarded additional p~rmanent partial dleablllty and 
controls the Instant case, The Boustleld court stated that the 
due date for the lddltlonal award could not b" determined until 
clalmant had applied lor same, or d determination was mgde on 
her oppllcotlon. Thu court thPn held Interest could only be 
allowed Crom tho date the commissioner (ound claimant entitled 
to lncceasrd compensation, Bousfleld at 72. 

Thoroforo, under Bousflcld, where the employne makes permanent 
partial disability payments before the proposed determination 
and such payments were made In good f~lth, based upon a ceoaonable 
measure, the etotutory Interest on any Increase In degree or 
permanent partial disablllty accrues on the d~te the amount of 
permanent partial dtsab1llty Is drtermlned by the propos~d award, 

Defendants' here satisfied the criteria. Clatmant Is entitled 
to Interest under section 85.30 from the date of filing of the 
proposed review reopening decision awarding s~ch amounts. 

FINDlNGS OF FACT 

WHEREFORE IT IS FOUND: 

Claimant Injured her back November 15, 1977 while pushing 
and pulling a grain bin for her e~ployer. 

Claimant has undergone two separate surgeries as a result of 
such Injury, 

Claimant has formed CXCPSsiv~ scar tissue as a result of her 
injury. Such tissue has left claimant "brittle" and more 
susceptible to re-injury than claimant would be had her 1nlt1al 
injury not occurred, 

Claimant hod reoccurrences of her symptoms sufficient that 
s~e sought medical treatment in June 1981 and September 1982. 
Claimant suffered a second injury December 10, 1982 while 
freeing a co-workec who had cought her arm in an 1ndustr1al 
machine. Clalmant'B propensity (or re!njury was an element In 
her second injury even though a separate trauma was necessary to 
produce her new symptoms of severe headaches which subside when 
claimant lies prone. These symptoms indicate spinal fluid 
leakage, 

Dr. Herzberger Is treating claimant"s symptoms from the 
second lnjury conservatively and believes these will not continue 
Indefinitely. 

Claimant has twenty percent (20\) permanent partial functional 
lmpa1rment based In part on her propensity to re1nJury. 

Claimant is thirty-five (35) years old: she 1s a high school 
graduate, 1s well-spoken, and appears to have good abstract 
reasoning skills. 

Claim~nt had adequately performed her d~ties as a coupon 
dropper and cartoner/operator prior to her second lnJury. 

Claimant did not sec< alternate employment or vocational 
rehabilitation evaluation following either her first or second 
injury. Claimant does not appear highly ~ot1va t ed, 

Claimant was terminated by her employer as a result of 
excessive absenteeism. A number of her absences result from her 
work lnJury. Others resulted from unrelated personal problems 
of claimant. 

Claimant may not engage in activities where she must bend, 
push, pull, twist, or 11ft greater than twenty-five (25) pounds. 

Ocfcnd4nto hAY~ p~id clai~ant ecventy-fivc (7S) wee~s of 
per•anent partial benefits. 

CONCLUSlONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

Claimant has established a causal relationship between her 
November IS, 1977 Injury and her present disab1l1ty. 

Clai•ant has sustained an Industrial disability of twenty-si x 
percent (26\) of the body as a whole. 

Claimant 1s entitled to interest on her permanent partial 
disability benefit award from the date of the f1l1ng of this 
proposed review reopening decision a warding additional permanent 
partial disability. 

THEREPOR£, IT IS ORDERED: 

Dtitendants pay cla1mant one hundred thirty (130) weeks of 
permanent partial disability benefits at the stipulated rate of 
one hundred fifty-eight and 24/100 dollars ($158.241 per week 
with credit for the seventy-five (75) weeks of benefits previously 
paid. 

Defendants pay Interest on the award from the date of filing 
of this proposed review reopening decision. 

Defendants pay costs of this action. 

Defendants tile a tinal report upon payment of this award. 

Signed an1 filed this __ day of M3y, 1984. 

HELUN JEAN WALLESER 
DFPGTY INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMM ISSIONER 

BARRY MATTISON, 

Claimant, 

vs. 
Pile No. 683245 

A P P E A L 
GEORGE HAYS, 

Employer, 

and 

D E C I S I O N 

PARM BUREAU INSURANCE CO., 

Insurance Carrier, 
Defendants. 

By order of the industrial commissioner filed January 23, 
1984 t he undersigned deputy industrial comm1ss1oner has been 
3ppo1nted under the provisions of S86.3, Code of Iowa, to issue 
the final agency decision on appeal in this matter. Defendants 
appeal from an adverse review-reopening decision. 

The record consists of the transcript; claimant's exhibits l 
through 35, inclusive; and defendants' exibits A through_D, 
in~lusive, all of which evidence was considered in reaching this 
tinal agency decision. Exh1b1t € was offered at the time of the 
hearing, and the deputy industrial commissioner noted the 
obJection (Tr. 40). In the review-reopening decision, the 
obJection to exhibit e (explained below) was sustained. 

The result of this final agency decision will be the same as 
that in the review-reopening decision. 

REVIEW OF fHE EVIDENCE 

The rec1tat1on of the evidence in the review-reopening 
decision ,s sufficient and under the circumstances adopted and 
will not be set out herein. 

APPLICABLE LAW 

The applicable law in the review-reopening 
3dcpted and expanded to include the follo win~: 
Commissioner Rule 500-4 .17, I.A.C. states: 

decision 1s 
Industrial 

Each party to a contested case shall serve all 
reports of a doctor or practitioner relevant to the 
contested case proceeding in the possession of the 
party upon each opposing party. The service shall 
be received prior to the time for the prehearing 
conference. Notwithstanding 4.14(86), the reports 
need not be filed with the 1ndustr1al commissioner; 
however, each party shall file a notice that such 
service has been made in the industrial commissioner's 
office, ident1fy1ng the reports sent by the name of 
the doc t or or practitioner and date of report. Any 
party failing to comply with this provision shall 
be subJect to 4 .36(86). 

ANALYSIS 

Defendants argue that there wa3 no causal relationship shown 
between claimant's injury and last surgery and a stroke suffered 
four days after that surgery. Claimant took the deposition of 
John Brinkman, H.D. , and that doctor was cross-examined by 
counsel for defendants. The date of the deposition was January 
25 , 1983 , and the deposition was filed on 'larch 2, 1983. (In 
the meantime, the prehearing conference had been held on February 
2, 1983.) It was not until the hearing of April 25, 1983 that 
defendants produced defendants' exib1t E, a report from Dr. 
Brinkman dated April 21, 1983. 

As stated above, the hearing deputy eventually sustained the 
obJect1on to the e xhibit because it had not been exchanged 
pursuant to the above quoted rule. It is assumed t~at since the 
industrial commissioner's office received the depos1t1on on 
March 2, 1983, 1t was available to defendants from that time, 
leaving then over one and one-half months to obtain a report and 
to ask for appropriate relief. Such being the case, the hearing 
deputy's ruling appears correct an1 will be followed her~. 

Otherwise, the analysis set out in the review-reopening 
decision 1s adopted, as are the findings of fact, conclusions of 
law and order. 

FINDINGS OP PACT 

That on September 18, 1981 claimant was an employee of the 
defendant. 

That on September 18, 1981 claimant sustained a personal 
injury which bo t h a rose out of and in the course of his employment 
relationship with t he defendan t . 

That claimant had a preexisting ulcer cond1t1on which flared 
up t wice annually and was not disabling. 

That as a consequence of the September 18, 1981 incident 
claimant aggravated ~1s preex isting ulcer condition to the point 
where two surgical procedures were required to correct the 
problem. 

That an 1ncis1onal hernia occu r red in the are3 of the 
aforementioned surgeries and which was cause1 by these surgeries. 

That a third surgical procedure was performed to repair the 
1nc1sional hernias. 

That four days post surgery claimant suffered a stroke. 

That claimant had pr eex isting bruits of t~6 carotid arteries. 

That there e xists a causal relationship be tween the surger y 
and the resulting str oke. 

That as a consequence of the stroke claimant is an invalid 
and is permanently a nd totally d i sabled. 

That the medical charges reflected 1n this record are fair 
and reasonable and were incurred to treat the stroke in issue. 

CONCLUSIONS OF LAW 

That claimant has sustained his burden of proof and established 
a causal connection between the surgical procedure to ~epa1 r his 
inc1sional hern1as and the str o ke he suffered four days later. 

That claimant has sustained his burden of proof and established 
by a preponderance of the evidence that he 1s permanently and 
totally disabl ed as a consequence of the stroke. 

ORDER 

THEREFORE it is ordered: 

That the employer shall pay unto claimant compensation 
benefits of six ty-six and 05/100 dol l ars ($66.05) from September 
18, 1981 and continuing during the period of the employee's 
disability as contemplated under section 85.34 (3). 

That the employer and insurance carrier are given credit for 
all benefits previously paid. 

That the employer shall pay unto claimant the following 
medical expenses: 

Mayo Clinic 
St. Marys Hospital 
Anderson's Wheelchair 
North Iowa Medical Center 
Prescriptions 
Forest City Community Hospital 
Park Clinic 
Rochester Methodist Hospital 

$23,056.17 
26,013.32 

630.00 
1,371.25 

184 .61 
260.00 
535.00 
464 .05 

That interest shall accrue from October 24, 1983 pursuant to 
section 85.30. 

That the costs of this proceeding are taxed to the defendants 
pursuant to Industrial Commissioner Rule 500-4 .33. 

That all accrued benefits shall be paid to claimant 10 a 
lump sum. 

That the defendants shall file a final report upon payment 
of this award. 

Signed and filed at Des Moines, Iowa this ~h:lay of April, 
1984. 

Appealed to District Court; 
Affirmed BARRY MORANVILLE 

DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA I NDUSTRIAL COMMISSIONER 

HARVIN EUGENE MCCARRICK , 

Claimant , 

vs. 

HUXTABLE HAMMOND CO. INC. , 

Employer, 

and 

THE HARTFORD INSURANCE CO., 

Insurance Car r ier, 
Defendants. 

File No. 620022 

APPEAL 

D E C I S I O N 

STATEMENT OF THE CASE AND ISSUE 

Claimant suffered an aggravation of a preex isting back 
condition in a wor k related incident occurring on December 4 , 
1979, A first report of injury was filed on December 12, 1979 
and claimant was paid temporary disability benefits until June 
10, 1980 when he began a new Job with a different employer. 
Defendants did not volunteer payment of permanency benefits and 
claimant fi l ed a petition for review- reopening on Hay 15, 1981. 
In a review-reopening decision issued on May 10, 1983 claimant 
was awarded 125 weeks of permanent partial disability benefits 
at the stipulated rate of $259.34 per week, as well as statutory 
interest accruing f rom the date of the award. Claimant now 
appeals from t hat port1on of the deputy's decision pertaining to 
interest, and asserts that statutory interest should properly 
accrue from June 10, 1980. 
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The record on appeal consists of the transcript of hearing 
conta1n1ng testimony from claimant and John Mathismeier; the 
depositions of Steven Ronald Jarrett, M.D., William Catalona, M. D., 
and Jerry L. Jochims, M.D.; claimant's answers to interrogatories; 
claimant's exhibits lA, 18, 2A, 28, 2C, 2D, 2E, 3A, 38, 4A, 48, 
4C, 40, 4E, 5, 6, 7, 8, 9A, and 98; defendants' exhibits A, B, 
C, and O; and the briefs and filings of all parties on appeal. 

REVIEW OF THE EVIDENCE 

Claimant worked as a steamfitter from 1951 through 1979, an 
occupation which requires a great deal of bending, stooping, 
climbing and heavy lifting. Claimant has not worked as a 
steamfitter since the December 4, 1979 aggravation of his 
preexisting back condition. At the insurance carrier's request, 
claimant was evaluated by William Catalona, M.O., on December 
27, 1979. Claimant made several follow-up visits to Dr. Catalona. 
In a February 26, 1980 letter addressed to the insurance carrier, 
or. Catalona wrote: "It appears this man will not be returning 
to work because of his persistent low back pain and concern of 
further 1njurying (sic) his back. It might be of some benefit 
to you and this man if you obtained a second opinion regarding 
his condition.• (Defendants' Exhibit A) In a March 3, 1980 
letter addressed to Disability Determination Services, Dr. Catalona 
wrote: 

In reply to yours of March 3, 1980, I am enclosing 
a copy of my office record on the above. This 
should provide you with ~he information which you 
need. I have not made any electrocardiogram 
tracings, laboratory work, or breathing studies. 

As you can read, this man continues to have 
severe disabling low back pain and it appears he 
will not be able to return to work because of 
persistent low back pain. Hy diagnosis for this 
man is severe sprain superimposed on degenerative 
intervertebral disc disease and spondylosis. 
(Def. Ex. BJ 

Claimant was treated by Jerry L. Jochims, H.D., from April 
18, 1980 through April 6, 1981. In a July 3, 1980 letter 
addressed to claimant's counsel, Dr. Jochims wrote: 

I am in receipt of your letter of June 25, 1980 
requesting more information on Hr. Harvin HcCarrick. 
As of this time, the greatest permanent partial 
disability rating which I could ascribe to Mr. 
Mccarrick would be that of 10\ disability to whole 
man, relating to an aggravation of a pre-existing 
condition. This would be based on his diffuse 
degenerative disease in his back but without 
evidence for true herniated intervertebral disc. 
(Claimant's Ex. 7) 

On June 10, 1980 claimant began working in the drafting 
department at Rust EnginePr1n9. Cl~imant's new work responsi
bilities were sedentary 10 nature, consisting of drawing and 
reading blueprints. He was layed off from the job at Rust 
Engineering on Hay 22, 1981. 

During his deposition taken on November 30, 1981 Dr. Catalona 
testified that he had read the July 3, 1980 report of Dr. Jochims 
ascribing a 10 percent permanent disability rating relating to 
the aggravation of claimant ' s preexisting back condition. Dr. 
Catalona stated that he found no fault in the opinion of Dr. 
Jochims, but indicated that he himself had not attempted to 
evaluate permanent impairment. 

At the insurance carrier's request claimant submitted to 
another examination on July 14, 1982, this time with Steven R. 
Jarrett, H.D. During his deposition taken January 25, 1983 Dr. 
Jarrett refused comment as to the disability rating assigned by 
Or. Jochims, stating that he was unable to determine at the date 
he e xamined claimant whethet his degenerative disc disease had 
been significantly exacerbated by the December 4, 1979 incident. 

APPLICABLE LAW ~ND ANALYSIS 

Iowa Code section 85.30 provides: 

Compensation payments shall be made each week 
beginning on the eleventh day after the injury, and 
each week thereafter during the period for which 
compensation is payable, and if not paid when due, 
there shall be added to the weekly compensation 
payments, interest at the rate provided in section 
535.3 for court judgments and decrees. 

This appeal presents the question as to when the appli cable 
statutory interest, as provided in section 85.30, accrues in 
cases where the defendants deny compensability of an apparent 
permanent impairment which is later held in an agency decision 
to be compensable. 

Claimant was paid temporary d1sabil1ty benefits during the 
December 12, 1979 to June 10, 1980 period when he was unable to 
work. Upon beginning a job as a draftsman for a new employer on 
June 10, 1980, claimant received no further benefits prior to an 
award of 125 weeks of permanent partial disability benefits in a 
Hay 10, 1983 review-reopening decision. Statutory interest was 
ordered to accrue on the amount of the award beginning on the 
date of the decision. Claimant now contends that the Iowa 
Supreme Court's decisions in Farmers Elevator co., Kingsley v. 
Hanning, 286 N.W.2d 174. ( Iowa 1979 ) and Wilson Food Corp. v. 
Cherry, 315 N.w.2d 756 (Iowa 1982) mandate a modification of the 
deputy's order to permit the statutory interest to accure from 
June 10, 1980. 

Farmers Elevator Co., Kingsley, 286 N.W.2d 174, involved a 
situation where the employer from the beginning denied the 
compensability of a claim. Upon affirming an agency decision in 
which a 50 percent industrial disability was found, the court 
stated: 

The Elevator asserts that interest on claimant's 
unpaid compensation should commence, at the earliest, 
at the time of the district court affirmance of the 

agency's decision. This argument stands or falls 
on construction of section 85.30 of the Code, .••. 
Section 85.30 expresses legislative intent that 
interest on unpaid compensation be computed from 
the date each payment comes due, starting with the 
eleventh day after the injury. To adopt the 
Elevator's method of computing interest on unpaid 
compensation would defeat the apparent purpose of 
section 85.30, as well as jeopardize the goal of 
other sections which evidence legislative desire to 
secure compensation for inJured employees and their 
dependents at the earliest time. Id. at 180. 

In Wilson Food Corp., 315 N.W.2d 756, the court allowed an 
employer to recoup mistaken overpayments of healing period 
benefits as a credit against its obligation to pay permanent 
partial disability benefits under a public policy rationale 
encouraging employers to freely pay employees, even though a 
subsequent credit would cause inconvience to a claimant by an 
earlier cut off of benefits. Despite being based upon credit to 
be allowed for payments made in excess of the amount later 
determined to be due, Wilson Food Corp. correctly stands for the 
principle of prompt compensation. 

In the instant case, Or. Catalona notified the insurance 
carrier as early as February 26, 1980 that claimant would be 
unable to return to his position as a steamfitter, and the 
record indicates that the defendants clearly understood claimant's 
new job with Rust Engineering to be sedentary in nature. 
Furthermore, it is reasonable t o assume that defendants ~ere 
aware of the 10 percent impairment rating relating to the 
aggravation of claimant's back condition which was ascribed by 
Dr. Jochims on July 3, 1980. The cases of Farmers Elevator Co., 
Kingsley, where the employer does not admit the compensable 
nature of a claim, and Wilson Food Corp., calling for prompt 
compensation, support a finding that section 85.30 interest 
should begin to accrue on June 10, 1980 when claimant ceased to 
be eligible for further temporary disability benefits. 

In maintaining that statutory interest should accrue from 
Hay 10, 1983, defendants rely upon the Iowa Supreme Court's 
decision in Bousfield v. Sisters of Mercy, 249 Iowa 64, 86 N.W.2d 
109 (1957). In Bousfield, the claimant was a nurse who had 
suffered a work related inJury to her back. Findings of the 
doctor who performed surgery on the claimant's back indicated 
that she had "about a 15 percent" disability relating to the 
removal of a herniated disc. As a result, the parties entered 
into an agreement which stipulated that claimant had received a 
permanent partial disability of 20 percent arising out of a 
compensable injury, and benefits were paid accordingly. When 
the claimant's back condition became worse than had been orig
inally anticipated, a petition for review-reopening was filed. 
In the review-reopening decision the claimant was found to have 
sustained an industrial disability of 25 percent. In discussing 
the interest to be paid on the additional permanent partial 
disab1l1ty awarded over that which had previously been paid, the 
court concluded that the date of maturity of the additional 
award could not be determined prior to the claimant's application 
for such. As a result, the court found statutory interest would 
accrue on the additional award from the time the claimant was 
found to have been entitled to the increased compensation. 

Based upon the court's decision 1n Bousf1eld we have held 
where the employer makes permanent partial disability payments 
before the proposed determination, and such payments were made 
in good faith and based upon a reasonable measure, the statutory 
interest on any increase ,n degree of permanent partial disability 
accrues on the date the amount is determined by the proposed 
a~ard. See Sloan v. Great Plains Bag Corp., Appeal Decision, 
File No. 642856 (September 1982). The instant case is readily 
distinguishable in that defendants failed to pay any permanent 
partial disability benefits prior to the proposed determination 
on Hay 10, 1983, despite clear indications as early as February 
1980 that payment of such benefits was warranted. Defendants 
failed to act in good faith by declining to promptly pay to 
claimant permanent disability benefits, despite the existence of 
ampl, evidence to determine that permanent industrial disability 
did exist and there were reasonable measures to determine at 
least a minimal extent thereof. 

FINDINGS OF FACT 

1. Claimant was employed by Huxtable Bammond Co. on Oecembe< 
4, 1979. 

2. Claimant aggravated a preexisting back condition while 
working on December 4, 1979. 

3. Claimant received temporary disability benefits from 
December 12, 1979 to June 1980. 

4. On June 10, 1979 claimant began a new Job of a sedentary 
nature wi th a different employer. 

5. Defendants knew as early as February 1980 that claimant 
would not be able to return to his job as a steamfitter due to 
his back injury. 

6. Claimant sustained a 25 percent industrial disability of 
the body as a whole as a result of the December 4, 1979 aggrava
tion of his preexisting back condition. 

7. Defendants failed to show good faith by refusing to pay 
unto claimant permanent disability benefits before an award was 
made in the Kay 10, 1983 review-reopening decision. 

8. Statutory interest under section 85.30 should properly 
accrue from June 10, 1980. 

9. The applicable workers' compensation rate ls $259.34 per 
week. 

CONCLUSIONS OF LAW 

Claimant has sustained an industrial disability of 25 
percent of the body as a whole. ,.. 

Interest on claimant's award should accrue from June 10, 
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~83 when he ceased being eligible for healing period disabil i ty 
:tne fits. 

WHEREFORE, the deputy's decision filed Hay 10, 1983 is 
ffirmed in part and modified in part. 

THEREFORE it is ordered: 

That defend3nts pay un t o claimant one hundred twenty-five 
l25J weeks of permanent partial disability compensation at lhe 
1te of t wo hundred fifty-nine and 34/100 dollars ($259.34) ppr 
!C k . 

Interest will accrue on the unpaid amounts from June 10, 
183. 

Costs of the review-reopening proceeding and appeal are 
,xed to defendants. 

Signed and filed this 30th day of December, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

RVIN EUGENE MCCARRICK, 

Claimant, 

XTABLE HAMMOND CO. INC., 

Employer, 

File No. 620022 

N U N C 

P R 0 

d T U N C 

E HARTFORD INSURANCE CO., 

Insurance Carrier, 
Defendants. 

0 R D E R 

The appeal decision filed on December 30, 1983 and concerning 
e above entitled matter contains two typographical errors. 
e second paragraph under the Conclusions of Law caption on 
ge 6 of the appeal decision states: 

Interest on claimant's award should accrue from 
June 10, 1983 when he ceased being eligible for 
healing period disability benefits. 

1s paragraph should have, and is hereby amended to read: 

Interest on claimant's award should accrue from June 10, 
80 when he ceased being eligible for healing period disability 
nefits. 

The second paragraph of the order on page 6 states: 

Interest will accrue on the unpa,d amounts from 
June 10, 1983. 

This paragraph should have, and is hereby amended to read: 

Interest will accrue on the unpaid amounts from June 10, so. 

Signed and filed this 9th day of January, 1984. 

BEFORE THE IOWA I NDUSTRIAL COMM ISSIONER 

TIMOTHY HcCRADr, 

Claima nt , 

vs. 

IOWA BEEF PROCESSORS, I NC., 

Employ e r , 
Self-Insured, 
Defendant . 

File No . 724 354 

APPEAL 

D E C I S I O N 

By order of the industrial commissioner filed April 20, 1 98 4 
the unde r signed deputy indus t rial commissioner has been appo in ted 
under the provisions of S86.3, Code of Iowa , to issue the final 
agency decision on appeal 1n this matter. Defendant appeals 
from an adve r se arb1trat1on decision. 

The 1ecord on appeal consists of the transcript; defendant's 
e xhibits 1,2, 3, S, 6 , 7, 8, 9, 10 , 12, 13 , 14 , 16, 17, 18 and 
19; and claimant's e xhib,ts A through G, i nclusive, all of which 
evidence was considered in reaching this f inal agency decision. 

The outcome of this appeal decision will be the same as that 
reached in the arbitration decision . 

ISSUES 

The arbitration decision awarded benefits for temporary 
total d1sabil1ty unto claimant for a period of 4 3/7 weeks at 
the rate of $236.06 per wee k and ordered the payment of a doctor 
bill and a hospital bill. 

Defendant states the issues on appeal: 

l. Whether claimant sustained an injury arising 
out of and in the course of his employment on 
January 21, 1983, 

2. If he did sustain an injury , was there a causal 
connection between it and the condit i on which he 
claims has caused compensable d , sability, 

3. If so, the nature and e xtent of disability, and 

4. If so, the matter of set-off tor g r oup and 
unemployment compensation benefits claimant received 
from the employer. 

APPLICABLE FACTS 

The arbitration decis i on contains a summary of the facts 
which under the circumstances is adopted herein. Those facts 
which are applicable to the appeal may be stated as follows: 

Claimant worked in the employer's meat processing plant and 
ran a machine wh,ch he described as follows: 

Rod and weasel is the-- The weasel is the -- it's 
like a membrane or that hangs inside the beef. And 
when the beef comes a r ound, you got to bend up, and 
it sits right behind the windp,pe. And you got to 
reach up, and you got to ram your t wo fingers 
through this membrane so where you ma ke a little 
hole like. 

And then you pull 1t down, take it -- and you 
pull 1t all the way down. And then you take this 
rod and by walk ing and bending and pulling, and 
then you have to st,ck t his rod up all the way. 
Then you have to pull the weasel and break 1t, and 
then you got to run over and you got to take a 
pliers with a rubber -- these little rubber bear
ings, stick 1t on this pliers thing. (Tr. pp. 13-14 
11. 1 4-25 and 1) 

The claimant stated that on January 21, 1983, about 10:30 in the 
evening, he felt a sharp pain in his back. (Tr., 1 4 ). 

Since claimant had had prior kidney problems, he went to 
Drew s,eben, M.D., who stated that cla,mant had no kidney 
problems and referred cla,mant to his family physician, John F. 
Kelly, H.D. Claimant was released to work on February 22, 1983. (Tr., 33) 

Dr. Kelly's evidence ~ons1sts mainly of a letter of August 30, 1983: 

This patient was seen on January 31, 1983 with a 
complaint that on the 21st of January he injured 
his back at work. He had to squat down and sort of 
reach up and do some pulling and this caused a 
sharp pain in his lower back . Be had been seen by 
Dr. Sieben for questionable kidney problems, which 
apparently turned out okay. When I saw him he was 
moving cautiously and was acutely tender at the 
lumbosacral Junction of the spine. Be had no leg 
radiation. The pain was aggrava t ed by t wisting, 
lateral bending and flexing. An x-ray of his 
lumbosacral spine was reported as normal. The 
treatment I prescribed was bedrest on his back with 
three cushions under his legs. 

He was next seen on February 8, 1983. Bis back 
was improving and he was mov,ng more freely. The 
acute phase seemed to be subsiding. He was to 
continue with the same therapy. On February 15, 
1983, he had improved considerably and was started 
on fle x1on e xercises. On February 21, 1983 he had 
full range of motion ot his back, no de t ectable 
discomfort. Be was given a work release for 
February 22, 1983. 
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He came back on June 6, 1983 when he stated he was 
having some discomfort again, It seemed to bother 
h1m when he would drive his car a distance, but he 
was getting relief with lying down . Range of 
motion was near normal at that time. I advised him 
to continue his flexion e xercises. His final visit 
was July 20, 1983 at which time his back seemed 
normal, he had normal range of motion without 
discomfort and I considered him to have recovered 
at that time. 

Additionally, on June 6, 1983 Dr. Kelly in a short letter stated 
that claimant d1d suffer a lumbosacral strain. 

John J. Dougherty, M.D., an orthopedic surgeon, examined 
claimant for defendant and stated in part in a letter of September 
13, 1983: 

With regard to whether he has a lumbosacral strain 
I think that, that is a reasonable diagnosis. He 
said that he hurt 1t on the 21st of January, I do 
not know how much stock we can put in this history 
from the information forwarded to me, but I would 
presume that if he overworked a lot, which he was 
not apparently accustomed to doing this type of 
work, that he could have some back pa1n, but it 
appears that he does have some angulation at L-4-5 
with a scoliosis which I feel can contribute to 
some low back pain if he overuses h1s back. 

I reviewed the 1nfocmat1on you forwarded to me 
and it cer t ainly appears to be rather sketchy. As 
far as whether the condition in January represented 
an inJury, this is going to be hard to tell, but 
from what he described the Job as, I suppose that 
he could have had some mild strain to his back, but 
certainly does not appear that he sustained anything 
significant. 

APPLICABLE LAW 

One question is whether claimant sustained an inJury which 
arose out of and in t he course of his employment. Claimant has 
the burden of proof. Lindahl v. L. o. Boggs Co., 236 Iowa 296, 
18 N.W.2d 607 (1945) and Alm1uist v. Shenandoah Nurseries, Inc., 
218 Iowa 724, 254 N.W. 35 (l 34), 

Section 85.33(1) pcovides as follows: 

Except as provided in subsection 2 of this section, 
the employer shall pay to an employee for injury 
producing temporary total disability wee kly compen
sation benefits, as provided in section 85.32, 
until the employee has ceturned to work or is 
mPd1c~lly capable of returning to employment 
subs t antially similar to the employment in which 
the employee was engaged at the time of inJury, 
whichever occucs first. 

Claimant must show that the health impairment was probably 
caused by his work; possible cause is not sufficient. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955); Ford v. Goode, 240 Iowa 1219, 38 N.W.2d 158 (19 49); . 
Almquist, 218 Iowa 724, 254 N.W. 35. "The incident or activity 
need not be the sole proximate cause if the inJury is directly 
traceable to it.• Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 
296, 297 (Iowa 1974) and Lan ford v. Kellar Excatin & Gradin, 
Inc., 191 N.W.2d 667 (Iowa 97 ). A cause is prox imate f it . 
Isa substantial factor in bringing about the result." Blacksmith 
v. All-American, Inc., 290 N.W.2d 348, 354 (Iowa 1980). 

Section 17A.14 (1), Code of Iowa, states as follows: 

Irrelevant, 1nunater1al, or unduly repe t itious 
evidence should be excluded. A finding shall be 
based upon the k ind of evidence on which reasonably 
prudent persons are accustomed to rely for the 
conduct of their serious affairs, and may be based 
upon such evidence even if it would be 1nadmiss1ble 
1n a jury trial. 

Section 85,38(2) states as follows: 

In the event the d,sabled employee shall receive 
any benefits, including medical, surgical or 
hosp,tal benefits, under any group plan cover,ng 
nonoccupational disabilities contributed to wholly 
or partially by the employer, which benefits should 
not have been paid or payable if any rights of 
recovery e x isted under this chapter, chapter 85A or 
chapter 85B, then such amounts so paid to said 
employee from any such group plan shall be credited 
to or against any compensation payments, including 
medical, surgical or hospital, made or to be made 
under this chapter, chapter BSA or chapter 858. 
Such amounts so credited shall be deducted from the 
payments made under these chapters. Any nonoccupational 
plan shall be reimbursed in the amount so deducted. 
This section shall not apply to payments made under 
any group plan which would have been payable even 
though there was an inJury under this chapter or an 
occupational disease under chapter BSA or an 
occ upational hearing loss under chapter BSB. Any 
employer receiving such credit shall keep such 
employee safe and harmless from any and all claims 
or liabilities that may be made against them by 
reason of having received such payments only to the 
e xtent of such c redit. 

ANAL'tSIS 

Issues one and t wo may be discussed together. Claimant went 
from Or. Sieben to or. Kelly, who treated claimant for a back 
strain, which treatment was apparently based upon the history 
g iven . It would seem to be a reasonable inference that claimant's 
back problem at work was caused by the inc ident desc ribed in the 

history. Based upon the evidence available, that is a fair 
conclusion. or. Dougherty concedes his information was sketchy 
and that he could not form any firm opinion. That being the 
case, his evidence is accorded less weight than that of Dr. 
Kelly and the conclusion remains that claimant suffered a 
compensable incident at work as he described. 

Although defendant does not agree that claimant was inJured 
at work, it does not dispute the period of disability. 

The final issue, concerning a credit or offset, can be 
divided 1nto two parts. (1) Claimant apparently drew unemployment 
compensation benefits during the time he was disabled from work. 
There is no provision in the law for a credit to the employer, 
and it would appear that any remedy is owned by Job Service of 
Iowa. ( 2) With respect to the credit under S85.38(2), The Code, 
there was no evidence introduced and therefore no proof of any 
r1ghl to a credi t . Therefore, no credit will be allowed 

The findings of fact, conclusions of law and the order of 
the arbitration decision are adopted herein except that order of 
interest payment has been changed. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. Claimant is 28 years old, married, and at the time of 
bis inJury had two children. 

2. The parties st i pulated that the rate in the event of an 
award is $236 . 06 and it is so found. 

3. On January 21, 1983 claimant suffered a low back strain 
while at work. 

4. As a result of his injury, claimant was temporarily 
totally disabled from January 22, 1983 to February 22, 1983. 

5, As a result of his injury, claimant required certain 
medical treatment. 

6. Claimant paid or. Sieben $14.00. 

7. Claimant did not suffer a permanent disability as a 
result of his injury. 

IT IS CONCLUDED: 

1. On January 21, 1983 claimant suffered an injury arising 
out of and in the course of his employment. 

2. Claimant's inJury is causa l ly related to his temporary 
total disability. 

3. Claimant's medical expenses were both reasonable and 
necessary for treatment of his injury. 

ORDER 

THEREFORE, IT IS ORDERED that defendant pay to claimant 
benefits for temporary total disability from January 22, 1983 to 
and including February 21, 1983 for a total of four and three
sevenths ( 4 3/ 7) weeks at the rate of t wo hundred th1rty-s1x and 
06/ 100 ($236.06), all accrued payments to be made 1n a lump sum 
together with statutory interest at ten (10) percent from 
February l, 1983. 

It 1s further ordered that defendant pay the following 
medical expenses: 

John F. Kelly, M.D. 
Trinity Regional Hospital 

$ 64.00 
219.50 

It 1s further ordered that defendant reimburse claimant for 
fourteen dollars ( $14 .00) paid by him to Dr. Sieben. 

Defendant is to be given credit for any payments made as 
provided in sa s .38, The Code. 

It is further ordered that the costs of this proceeding are 
taxed to defendant. 

Defendant shall file a claim activity report upon payment of 
this award. 

Signed and filed this 28 t h 

Appealed to Di strict Cour t ; 
Pending 

day of June, 1984 , 

BARR't HORANVILLE 
OEPUT't INDUSTRIAL COMM ISSIONER 
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BEPORE TBE IOWA INDUSTRIAL COMMISSIONER 

!SLEY D. McDANIEL, 

Claimant, 
File No. 732623 

A P P E A L 

D E C I S I O N 
IERICAN PREIGBT SYSTEMS, 

Employee, 
Defendant. 

By ocdec of the industcial commissioner filed Januacy 17, 
84 the undersigned deputy industrial commissioner has been 
pointed under the provisions of S86.3, Code of Iowa, to issue 
e final agency decision on appeal in this matter. Defendant 
peals fcom a decision which denied defendant's motion to set 
idea default. 

The recocd on appeal consists of the industrial commissioner's 
le which includes the affidavits of J. L. Spilde and Deanne 
e, all of which evidence has been considered 1n reaching this 
cision. 

The cesult of this final agency decision on this issue will 
tfer fcom that of the hearing deputy in that the order of 
fault will be set aside. 

ISSUE 

Defendant states the issue thus: "The issue foe determin
ion here is whethec good grounds existed for denying Claimant's 
tion for Default as filed on or about July 26, 1983." 

STATEMENT OP THE CASE 

On Hay 31, 1983, claimant Wesley D. McDaniel brought an 
bitration action against American Freight Systems, and proof 
service was filed June 2, 1983. In the absence of any answer 

ing filed by defendant, claimant moved for default on July 21, 
83, which action was followed by an answer on July 26, 1983. 

August 26, 1983 an order of default was entered. On September 
1983 a motion to set aside the default was filed by defendant 

ich was followed on November 9, 1983 by a decision which 
nied the motion. 

The facts concerning how the default came about are simple 
d uncontested; they appear in two affidavits: 

l. That I, Deanne Lee am a clerk employed by 
American Freight System, Inc., and work in the 
Sioux Palls, South Dakota, office as an assistant 
to J. L. Spilde, Workers' Compensation Claims 
Examiner. 

2. That one of my responsibilities involves the 
handling of in-coming mail into this department and 
the placing of in-coming mail into appropriate 
files. 

3. That so fac as J. L. Spilde and I have been 
able to determine 1n the above-entitled cause, the 
Original Notice and Petition was in fact received 
on or about Hay 31, 1983, was placed in an existing 
litigation file having no reference to this litigation 
and that mistake was not discovered until a Motion 
for Default was received on or about July 26, 1983, 
at which time the litigation files were searched 
and the Original Notice and Petition discovered. 

4. That thereafter the American Freight System's 
attorneys in Des Hoines, Iowa, wece notified of the 
mistake and asked by J. L. Sp1lde to file an Answec 
and other responsive pleadings. 

1. That I J. L. Sp1lde am a Workers' Compensation 
Claims Examiner for American Freight System, Inc. 
headquartered in Sioux Falls, South Dakota. 

2. That my responsibil,ty involves the handling of 
Worker Compensation Claims made by employees of 
Amer,can Freight System, Inc. including the handl1ng 
of litigation arising out of injuries sustained in 
most if not all of the cont,guous states of the 
United States of America. 

3. That I appacently received an Original Notice 
and Pet1tion in the captioned litigation fcom 
Attorney Dennis L. Ranssen of Des Hoines, Iowa, on 
or about Hay 31, 1983. 

4. That by reason of a cler1cal error, the said 
Original Notice and Petition wece [sic) inadvertently 
placed in another l1t1gation file and were (3ic) 
not brought to my attention until a Notion for 
Default was received on or about July 26, 1983. 

5. That upon receipt of the Motion for Default I 
immediately notified American Pceight System's 
attorneys in Des Hoines, Iowa, the f1rm of Jones, 
Hoffmann, Davison, by telephone, and requested 
them to appear promptly on behalf of the Employer. 

6. That on the same date 1e., July 26, 1983, the 
companies attorneys filed an Answer on Behalf of 
the Employer and a Resistance to the Motion foe Default. 

APPLICABLE LAW 

The industrial commissioner uses the rules o 
J •ss they ace inapplicable for some particular 
C ! 500-4. 35, l.A.C. Bere the cules do apply. 

civll procedure 
r~ason. See 

Rule of civil procedure 236 states: 

On motion and for good cause shown , and upon such 
teems as the couct prescribes, but not ex parte, 
the couct may set aside a default or the judgment 
thereon, for mistake, inadvertence, surprise, 
excusable neglect oc unavoidable casualty. Such 
motion must be filed promptly after the discovery 
of the grounds thereof, but not moce than sixty 
days aftec entry of the Judgment. Its filing shall 
not affect the finality of the judgment or impair 
its operation. 

The basic interpretation of cule 236 is found in Paige v. 
City of Chariton, 252 N.W.2d 433, 437 (Iowa 1977): 

"Good cause• for setting aside a default judgment 
is a sound, effective, truthful reason, something 
more than an excuse, a plea, an apology, an ex
tenuation oc some justification foe the resulting 
effect. The movant must show his failure to defend 
was not due to his negligence, want of ordinary 
cace oc attention, oc to his carelessness or 
inattention. The movant must affirmatively show he 
intended to defend and took steps to do so, but 
because of some misunderstanding, accident, mistake 
or excusable neglect failed to do so. (C1tations 
omitted) By the plain language of rule 236 good 
cause must be based on (1) mistake, (2) 1nadvertence, 
(3) surprise, (4) excusable neglect, or (5) unavoid
able casualty. 

Also, quoting Newell v. Tweed, 241 Iowa 90, 95, 40 N.W.2d 
20, 23 (1949) the couct in Robbs v. Hactin Marietta Co., 257 
Iowa, 124, 132, 131 N.W.2d 772 (196 4 ) said: 

"It has been the holding of this court that where a 
pacty in good faith is shown to have intended to 
defend but fails to do so because of accident oc 
excusable neglect the trial court is justified in 
setting aside the default and in permitting the 
pleading of a defense.• 

Rece the burden is on the defendant-movant: 

to plead and pcove such good cause as w1ll not only 
permit but require a finding of mistake, inadvertence, 
suprise [sic), excusable neglect oc unavoidable 
casualty. And requisite "good cause• 1s a sound, 
effective and truthful reason--something moce than 
an excuse, plea, apology, extenuation or some 
just,fication for the resulting effect. Bansman v. 
Gute, 215 N.W.2d 339, 342 (Iowa 1974 ) 

The agency has broad discretion in cul1ng on a motion to set 
aside a default. Paige, 252 N.W.2d 433; Hannan v. Bowles 
watchband Company, Iao N.W.2d 221 (Iowa 1970); Bobbs v. Martin 
Marietta Co., 257 Iowa 124 , 131 N.W.2d 772. 

The "policy of law is to allow trial of actions on theic 
merits.• Avecy v. Peterson, 243 N.W.2d 630 (Iowa 1976) 

Bannan v. Bowles Watchband Company was a case which had a 
factual circumstance which was very similar to the pcesent case. 
The couct states the facts thus: 

Defendant del,veced the original notice to a 
claims supervisor foe Home Indemnity Company, its 
insurer, on Octobec 6, 1969. The notice was 
forwarded to the insurer's Kansas City office on 
October 13, 1969. The file reached the desk of 
Hack Duke, Claims Supervisor for the Kansas City 
office sometime prior to Octobec 24, 1969. Foe 
some unexplained reason Hr. Duke failed to complete 
what is known as the setup sheet, thus no written 
system was used to call the matter to his attention, 
he focgot the appearance date and no further 
response was made until December 31, 1969, when he 
was notified that default had been entered. He 
immediately called for the file and it was in its 
pcoper place. Action to set aside the default was 
commenced promptly resulting in the January 5, 1970 
motion. 

The supreme court upheld the granting of a motion to set aside a 
default. 

ANALYSIS 

The bciefs by the parties were very helpful and were much 
appreciated. 

The ceal quest,on here is whether the actions of J. L. sp,lde 
and Deanne Lee amounted to excusable neglect. In that connection, 
it would appeac to be an unfair cesult to prevent the employer 
"fcom defending on the merits because of a minor human error. • 
(Hr. Justice Uhlenhopp in a special concurring opinion 1n 
Kreft v. Fisher Aviation, Inc., 264 N.W.2d 297, 305 [Iowa 1978)). 
The record stands unrebutted that eithec Spilde or Lee mistakenly 
put the suit papers in an existing litigation file that was 
unconnected to the present matter. There is no evidence that 
defendant meant to delay or otherwise avoid claimant's prosecution 
of his workers' compensation case. Also, the fact that the 
papecs were handled, however wrongly, by people in the litigation 
department shows the employer intended to defend the case. 

Under these circumstances, it would seem to be a hacsh 
cesult to hold defendant in default, and this final agency 
decision on that issue will set aside that default. 

PINDINGS OP PACT 

The parts of the affidavits of J. L. Spilde and Deanne Lee 
quoted above are not inconsistent and are found to be and 
adopted as the findings of fact in this case. 

CONCLUSION OP LAW 

• 
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The action of Deanne Lee or J. L. Spilde in placing the 
claimant's petition for arbitration in the wrong file was 
excusable neglect. 

ORDER 

WHEREFORE, the order of default of August 26, 1983 is hereby 
set aside. This case is hereby returned to the hearing assignment 
for the customary post-answer procedures. 

Signed and filed at Des Hoines , Iowa this ~day of March, 
1984. 

BARRY MORANVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 

Copies l'c, 

,jr. ', :::., Ila .. .... . . • 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ROBERT E. HEIER, 

Claimant, 

vs. 

JOHN G. CRANE, d/b/a 
CRANE SIDING & ROOFING CO., 

Employer, 

and 

MILLHISER-SMITH AGENCY, INC., 

Insurance Carrier, 
Defendants. 

File No. 488844 

A P P E A L 

D E C I S I O N 

By order of the industrial commissioner filed November 15, 
1983 the undersigned deputy industrial commissioner has been 
appointed under the provisions of S86.3, Code of Iowa, to issue 
the final agency decision on appeal in this matter. Defendants 
appeal from an adverse arbitration decision. 

The record on appeal consists of the transcript; claimant's 
exhibits 1, 2, 4, 5, 6, 9, 10 and 11; and defendants' interrog
atories, all of which evidence was considered in reaching this 
final agency decision. Exhibit 3 was an x-cay and exhibits 7 and 
8 were shoe inserts. Those exhibits were not retained by the 
hearing deputy as a part of the record. The transcript consists 
of two excerpts, the first being the testimony of claimant and 
his wife and the second being the testimony of David W. Johnson, 
D.C., and Del Werner. These transcripts will be refereed to, 
respectively, as Tl and T2. 

The result of this final agency decision will be the same as 
that reached by the hearing deputy. This decision will expand 
upon those findings to cover the issues in defendants ' brief. 

ISSUES 

The arbitration decision awarded claimant healing period for 
156 weeks, 3 days, at the rate of $89.36 per week and permanent 
partial disability payments foe a period of 400 weeks at the 
same rate. It also ordered the payment of a lien of the Veterans 
Administration in the amount of $1,260 and a lien by the Iowa 
Department of Social Services in the amount of $17,542.15. 

Defendants concisely st&te the issues on appeal: •1. 
Weekly benefit of $89.36; 2. Healing period of 156 and 3/7's 
weeks; 3. Industrial disability of 80 percent." 

STATEMENT OF THE CASE 

The issue of employment relationship went up to the Iowa 
Court of Appeals and was determined in claimant's favor in Crane 
v. Meier, 332 N.~.2d 344, Court of Appeals of Iowa (1982). 

Concerning the issue of weekly rate, claimant testified: 

A. There was talk of $5 an hour on Friday, and the 
it turned to $3 an hour after my accident, and then 

Well, it turned to nothing after my accident, 
and then -- I don't know where $3 came up. 

Q. There was talk, then, of $5 an hour on the 
Friday before, and wasn't there also some talk of a 
nain1mum wage? 

A. I don't remember any minimum wage mentioning. 
We were trying to get Dick Aucutt -- Del wanted 
somebody to work so that Jerry would give him -
would hire him back on these Jobs. 

Q. What did they pay Dick Aucutt? 

A. $5 an houc, I believe. 

A. The discussion with wages was with Del Werner, 
but not on a firm basis. (Tl, pp. 37 and 39 11. 

11-23 and 7-8) 

Del Werner, who dealt with claimant with respect to the proposed 
employment arrangement, testified that he did not "believe that 
there was any agreement between Mr. Meier and myself as to 
compensation.• (T2, 26) 

Finally, claimant was asked questions with respect to prior 
testimony in a civil case. The following appears on page 50 of 
Tl: 

Q. Then on page 56, someone says -- someone 
questions -- it wasn't me, but the question is, •At 
the time you were employed by Del Werner on behalf 
of Crane Siding & Roofing, was there any discussion 
whatsoever about what your compensation would be 
for your services?" And what was your answer? 

A. "No, I don't believe so. He'd told me on 
occasions what he had paid." 

Q. "Well, what did he say?" 

A. "I can't remember.• 

Q."Did he say that there was a certain rate pee 
hour?" 

A. "Two or three dollars per hour, somthing like 
that. I don't know.• 

(Following that testimony is some reference to claimant only 
working to learn the business; however the question of employment 
relationship has already been established.) 

The arbitration decision established three terms of healing 
period: 

April 12, 1976 - February 28, 1977 
April 22, 1980 - November 13, 1981 
July 20, 1982 - February 8, 1983 

There is no question that claimant is entitled to the first term 
of healing period. The hearing deputy correctly recited evidence 
from w. J. Robb, H.D., to show that the other two teems were 
necessitated by a deterioration in claimant's condition requiring 
some hospitalization and some bedrest at home. 

With respect to claimant ' s industrial disability, Dr. Robb 
reported on February 24, 1983: 

On this reexamination he describes that he has 
had about the same degree of pain that he had had 
following his discharge from St. Lukes Hospital on 
the 29th of August, 1982. 

He has some aching in the back most of the time. 
Occasionally the pain is sharp. It seems to vary 
according to weather changes. Be still requires 
Tylenol t3 for pain at times. The pain is largely 
confined to the low back but occasionally travels 
down into the posterior right hip and leg. He has 
some pain with coughing or sneezing. Be is oettec 
walking than he 1s with sitting. 

This patient, after a period of about a half hour 
of walking, begins to have some aching in both feet. 
This not related to the low back but is due to the 
old fractures of the os calcis with degenerative 
changes of the subastragalar joint of the feet. 
This is a traumatic arthritis and is the reason for 
his wearing special appliances in his shoes. 

The patient had a substantial aggravation of his 
low back pain as noted in my examination of the 
20th of July, 1982 concerning which a copy of that 
report is enclosed. Because of the degree of pain 
present he was admitted to St. Lukes Hospital on 
the 24th of August and placed in traction for a 
period of several days. During this hospitalization 
additional studies were carried out and a CT scan 
of the lumbosacral spine was performed. This CT 
scan revealed extensive degenerative disc disease 
of the lumbosacral joint, LS-Sl hypertrophy of bone 
with facets. That 1s a degenerative change, but in 
this instance, it is of substantial degree to 
encroach on the nerve root, thus producing at 
intervals some radiculac pain or pain down the leg. 

This patient also has a moderate bulging disc at 
the L4-5 innerspace. This I feel is of more recent 
onset or subsequent to his injury, though I can't 
determine the exact date of its onset. 

This patient was reexamined on the 25th of 
January, 1983 at which time he had been doing some 
knee exercises and hyperextended his back and 
produced some soreness 1n the low back which 
represents a strain and is of a temporary nature 
and wi ll subside uneventfully. 

On h1s last reexamination on the 8th of February, 
1983 he has improved since his recent strain. 
However, I advised him that such stresses as 
stooping, bending and lifting will undoubtedly be 
accompanied by some low back pain and occasional 
right leg pain in the future. 

Industrial Impairment: 

This patient, because of his degenerative 
changes of the lumbosacral spine and also because 
of a moderate herniation of the 4th lumbar disc and 
also because of the post traumatic arthritis 1n his 
feet, I consider totally incapacita1>ed as far as 
performing his previous employment. Be would have 
to be retra1ned in another occupation. This would 
have to be largely sedentary, such as would not 
place an extensive stress on his feet, prolonged 

" 
t 
11 
lJ ., 
It 

f 
l 

ir 
u 

Ir 

►•iii 
a It 
a II 

!~ 

I, 
l 

I f. 
i~•r e 
0 I I 

'"le, 
~ 
~ 



,. 

REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 243 

standing or prolonged walking. 

Functional Disability: 
This patient carries a SO per cent impairment of 

function of the body as a whole considering his 
ability to function as an individual in daily life. 

David w. Johnson, D.C., opined that the disc degeneration at 
51 caused a 15 percent disability of the whole person (T2, 

-15 l. 

APPLICABLE LAW 

Section 85.36, Code of Iowa (1975) states in part: 

The basis of compensation shall be the weekly 
earnings of the injured employee at the time of the 
inJury. Weekly earnings means gross salary, wages, 
or earnings of an employee to which such employee 
would have been entitled had he worked the customary 
hours for the full pay period in which he was 
injured, as regularly required by his employer for 
the work or employment for which he was employed, 
cumputed or determined as follows and then rounded 
to the nearest dollar: 

6. In the case of an employee who ts paid on a 
daily, or hourly basis, or by the output of the 
employee, the weekly earnings shall be computed by 
dividing by thirteen the earnings, not including 
overtime or premium pay, of said employee earned in 
the employ of the employer in the last completed 
period of thirteen consecutive calendar weeks 
immediately preceding the inJury. 

10. In the case of an employee who earns either no 
wages or less than the usual weekly earnings of the 
regular full-time adult laborer in the line of 
industry in which he is injured in that locality, 
the weekly earnings shall be one-fiftieth of the 
total earnings which the employee has earned from 
all employment during the t welve calendar months 
immediately preceding the inJury but shall be not 
less than forty-five dollars per week. 

Section 85.34(1), Code of Iowa (1975) states: 

If an employee has suffered a personal injury 
causing permanent partial disability for which 
compensation is payable as provided in subsection 2 
of this section, the employer shall pay to the 
employee compensation for a healing period, as 
provided 1n section 85.37, beginning on the date of 
the injury, and until he has returned to work or 
competent medical evidence indicates that recuperation 
from said injury has been accomplished, whichever 
comes f1tst. 

ealing period may be intermittent, that is a healing period 
start, stop, start again, etc., to the extent that claimant 

isfies the healing period requirements. See Riesselman v. 
roll Health Center, Appeal Decision December 28, l982. 

Industrial disability is loss of earning capacity, not mere 
ct1onal impairment. Such disability includes considerations 
fun~tional impairment, age, education, qual1f1cations, 
erlence and claimant's 1nab1lity, because of the 1nJury to 
age ln employment for which he is fitted. Olson v. Goodyear 

· vice Stores, 255 Iowa 1112, 125 N.W.2d 251 (l963J; Martin v. 
; lly 011 Co., 252 Iowa 128, 106 N.W.2d 95 (1960). See also 
I cksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980) and 
J padden v. 81 Ben Coal Co., 288 N.W.2d 181 (Iowa 1980). 

ANALYSIS 

The issue of the weekly compensation rate. Defendants argue 1 
t "there ts no credible evidence to support any determination 
~age.• (Brief, 5) Claimant has been found to be an employee 

~Crane Siding and Roofing Company and 1s entitled to benefits 
~ a result of his injury. According to his testimony, his wages 

~ worth between $2 and SS per hour. At that time, the 
tew1de average weekly wage was $160.09. (See the corrected 

~ <ers• compensation benefits schedule, July 1, 1975.) In 
- ~sing a weekly wage of $120, the hearing deputy obviously 
~ e SJ per hour which amounted to some $40 per week less than 
• statewide average. Under the circumstances, and considering 
R - S85.36 states that the "basis of compensation shall be the 

<ly earning .•. at the time of injury,• a wage of SJ an hour 
lly seems unreasonable. 

The healing period issue. Defendants argue that the healing 
- •od terminates upon recuperation and, presumably, that a 1

ling period cannot recommence. As stated above, this department 1 ruled that a healing period can be intermittent, and that 
• will be followed here. As for the evidence that the l ling period recommenced and ended twice after the initial 
, the hearing deputy followed the evidence of Dr. Robb, as 
ed above, and no c~ange will be made in that determination. 

The 1ndustr1al disability issues. Finally, defendants argue 
the "industrial disability rating of 80 percent under these 

umstances 1s excessive and unsupported by any credible 
lence. • (Brief, 7) Claimant 1s a man of 49 years of age 

, e main prior experience has been selling cars. He had also 
ed 1n a bar prior to the inJury. Since the inJury, his work 
been minimal and of very short duration. It is obviously 

• that he is a man of some talents, but this is a case where 
functional impairment 1s of a very serious nature. Dr. 

lt l 's op1n1on of a SO percent functional impairment is beyond 
I might be termed average impairment. Thus eve, though 

claimant has certain abil1t1es, his pain and inability to get 
about very easily will severely circumscribe his activities. 
ror these reasons, the finding of 80 percent permanent partial 
disability for industrial purposes will be adopted as a part of 
this final agency decision. 

The order to pay the liens of the Veterans Administration 
and Iowa Department of Social Services was not appealed and is 
therefore also adopted as a part of this final agency decision. 

FINDINGS OF FACT 

1. That the claimant was hurt at work on April 11, 1976. 

2. That by reason of the afo resaid injury claimant was 
unable to perform acts of gainful employment from April 12, 1976 
until February 28, 1977 or a period of 46 weeks. 

3. That the claimant was again unable to perform work 
beginning en April 22, 1980 and ending on November 13, 1981 or a 
period of 81 3/7 weeks. 

4. That the claimant was again unable to perform work 
beginning on July 20, 1982 and erding February 8, 1983 or a 
period of 29 weeks. 

5. That claimant is suffering from leg and back pain; 
taking some 300 aspirin tablets per month. 

6. That the claimant has a functional 1mpa1rment of SO 
percent to the body as a whole. 

7. That claimant's attempt to attend regularly scheduled 
college classes 1n an attempt to seek retraining have failed Ju~ 
to claimant's inability to sit for more than one hour at a time. 

8. That claimant's feet s well after a short four block walk 
requiring him to sit with his feet propped up. 

9. That claimant's feet s well after an hour of sitting 
requiring him to sit with his feet propped up. 

10. The value of claimant's services at the time of hts 
injury was three dollars per hour. 

CONCLUSIONS or LAW 

Claimant sustained an injury which arose out of and in the 
course of his employment on April 11, 1976. 

Claimant 1s entitled to a weekly compensation rate of 
eighty-nine and 36/100 dollars ($89.36). 

Claimant 1s entitled to a healing period of one hundred 
fifty-six (156) weeks, three (3) days, as ts stated in detail 
above. 

Claimant is entitled to weekly benefits for a loss of 
earning capacity of eighty (80) percent. 

ORDER 

WHEREFORE, defendants are hereby ordered to pay weekly 
compensation benefits unto claimant for a period of one hundred 
fifty-six (156) weeks, three (3) days, in three (3) different 
periods of time as analyzed in the body of this dec1s1on, for 
healing period disability at the rate of eighty-nine and 36/100 
dollars ($89.36), accrued payments to be made in a lump sum 
together with statutory interest from the beginning of each term 
of the healing periods, April 12, 1976, April 22, 1980 and July 
20, 1982. 

Defendants are further ordered to pay weekly compensation 
benefits unto claimant for a period of four hundred (400) weeks 
for the p~rmanent disability at the same weekly rate, with 
statutory interest at ten (10) percent per year from February 8, 
1983. 

The lien of the Veterans Admin1strat1on 1n the sum of one 
thousand two hundred sixty dollars ($1,260.00) less attorney's 
fees of twenty-five percent (25\) shall be paid by the defendants 

The lien of the Iowa Department of Social Services under 
Title XIX in the sum of seventeen thousand five hundred forty-two 
and 15/100 dollars ($17,542.15) less attorney's fees shall be 
paid by the defendants. 

The unpaid charges related to the treatment of cla1mant's 
surgeries by Dr. Davld w. Johnson are ordered paid by the 
defendants. 

Costs as contemplated by Rule 500-4.33 are charged to the 
defendants who shall file an activ i ty report within twenty (20) 
days from the date below. 

Signed and filed at Des Moines, Iowa this !1h._ day of 
February, 1984. 

Appealed to District Court; 
Pending 

Copies To: 

Mr. Lloyd E. Humphreys 
Attorney at Law 
200 Second Avenue S. w. 
Cedar Rapids, Iowa 52404 

Kr. Rlchard P. Moore 
Attorney at Law 
2720 First Avenue N. E. 
P. o. Box 1943 
Cedar Rapids, Iowa 52406 

BARRY MORANvitLt 
DEPUTY INDUSTRIAL COMMISSIONER 

• 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

SOFIA METCALF, 

Claimant, 

vs. 

VAN BUREN COUNTY 
MEMORIAL HOSPITAL, 

Employer, 

and 

ST. PAUL FIRE o MARINE 
INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

File No. 650498 

APPEAL 

D E C I S I O N 

Claimant appeals from a review-reopening decision in which 
she was denied further benefits from defendants for disability 
alleged to be related to an injury of September 22, 1980. 

The record on appeal consists of the transcript of the 
review-reopening proceeding together with the deposition of 
Phillip G. Couchman, H.D.; claimant's exhibits land 2; and 
defendants' exhibits l through 9 and 12. 

ISSUES 

Claimant states the issue as whe t her or not claimant sustained 
a permanent partial disability and the extent thereof. Defendants 
state the issue as whether or not the deputy should provide more 
weight to the orthopedic specialist who was the treating physician 
for the claimant in regard to his opinion that she has no 
permanent physical impairment secondary to the lifting episode. 

While both stated issues may be subissues, the greater issue 
is whether or not claimant has carried her burden of proof that 
she has greater disability than previously compensated which is 
causally related to her injury of September 22, 1980. 

REVIEW OF THE EVIDENCE 

Review of the record discloses the statement of facts of the 
deputy to be accurate and is adopted herein. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of September 22, 1980 is causally 
related to the disability on which she now bases her claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probab,lity is necessary. Burt v . 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert me.dical evidence must be cons,dered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The op,nion of experts need not"Ee 
couched in definite, positive or unequivocal language. Sondag v. 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However , the 
expert opinion may be accepted or rejected, in whole or in part, 
by the trier of fact • .!§_. at 907. Further, the weight to be 
given to such an opinion is for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 
N.W.2d 867. See also Musselman v. Central Telephone Co., 261 
Iowa 352, 154 N.W.2d 128 (1967). 

ANALYSIS 

Claimant tends to posit as evidenced by her statement of the 
issue that if the claimant now has some disability and if the 
claimant has at some time had an injury that a fortiori they are 
related. The deputy did not make any finding of disability as 
the holding was that any current disability claimant may have 
had to her back was not causally related to her injury of 
September 22, 1980. 

No reason is found to give weight to the evidence in any 
manner other than given by the hearing deputy and his decision 
will therefore be affirmed. 

FINDINGS OF FACT 

1. Claimant sustained an injury on September 22, 1980 which 
resulted 1n temporary d1sab,lity of 7.286 weeks during December 
1980, January and February 1981. 

2. Claimant did not return to work when she was released 
for reasons unrelated to the inJury. 

J. Cla,mant returned to work with defendant employer in 
June 1981 and worked unt1l January 1982 when she took a pos1t1on 
with another employer . . 

4. Claimant passed a preemployment physical conducted by 
one of her treating physicians which noted the September 1980 
injury and ind,cated no physical limitations. 

CONCLUSION OF LAW 

Any disability from which claimant suffers is not causally 
related to the inJury of September 22, 1980. 

WHEREFORE the review-reopening decision is hereby affirmed. 

THEREFORE, claimant will take no further benefits as a 
result of these proceedings. 

Costs of the review-reopening proceeding will be paid by 
defendants. Costs of this appeal will be paid by claimant. 

Signed and filed this 30th day of September, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ROBERTA G. HEYER, 

Claimant, 

vs. 

File No. 466851 

R E V I E W -

ST. JOSEPH MERCY HOSPITAL, 

Employer, 
Self-Insured, 
Defendant. 

R E O P E N I N G 

D E C I S I O N 

INTRODUCTION 

This matter came on for hearing at the Cerro 
Courthouse in Mason City, Iowa on June 29, 1983. 
considered fully submitted at that time although 
were made. 

Gordo County 
The case was 

later filings 

A review of the commissioner's file reveals that an employers 
first report of injury was filed on March 11, 1977. A memorandu• 
of agreement was filed on March 28, 1977 calling for the payment 
of $82.48 in weekly compensation. A final rePOrt was filed on 
August 4, 1982 revealing that claimant had been paid 121 weeks 
of healing period compensation and 125 weeks of permanent 
partial disability compensation (based on a 25 percent loss to 
the body as a whole). 

The record consists of the testimony of the claimant, George 
Tice, H.D., Donald Heyer, Fred Manthey, and Geri Heimdal; the 
deposition of Hiles D. Pothast, Ph.D.; claimant•s exhibits l 
through 37; defendant's exhibits A, C and F: and defendant's 
answers to interrogatories 2, 5, 7, 8, 9, 10, 11, 12 and 20. 

ISSUES 

The issues for resolution are: 

1) Whether there 1s a causal connection between the 1nJury 
and the disability; 

2) The nature and extent of disability, including healing 
period; 

3) Whether certain medical expenses should be paid; and 

4) Whether the •penalty" provisions of section 86.13, Code 
of Iowa, should apply. 

STATEMENT OF THE EVIDENCE 

Claimant, age 44, testified that she was married and had 
four children. She has a ninth grade education and received a 
GED in 1978. Claimant testified that she had been hospitalized 
for a number of times for "routine• medical procedure. Of 
interest to this case, however, is claimant's hospitalization in 
1975 for alcohol abuse, suicidal tendencies, and family problems. 
Claimant testified that she was treated psychiatr1cally at that 
time. Claimant testified that she last saw a psychiatrist pr1oc 
t o her injury rn July 1976. 

Claimant also testified that she had been treated for back 
strain in 1973. She had been hospitalized. She testified that 
she was treated again for her back in 1976 when claimant developed 
pain 1n her back after lifting at home. She was hospitalized 
from August 16, 1976 through August 21, 1976. 

In the fall of 1976 claimant commenced a part-time Job 
cleaning offices for defendant. In January 1977 claimant became 
a full-time employee and was assigned to the housekeeping staff. 
Cla,mant testified that she hurt her back when she slipped and 
fell 1n the employer ' s parking lot on the morning of March 3! 
1977. Claimant testified that she commenced her work but quit 
after an hour because of pain. Cla,mant's back had bothered her 
sufficiently the day before that she sought treatment from 
George Tice, H.D, who lnjected her in the sacroiliac region on 
the left. 

Claimant was treated in defendant's emergency room on March 
3, 1~77. Claimant was hospitalized and was treated by Norman 
Hoover, H.D., an orthopedic surgeon. A myelogram was conducted 
on March 9, 1977 when a left partial hemilam1nectomy was pecfocaed 
and an extruded L4-5 disc was remove<! • • Claimant was released . , 
from the hospital on March 15, 1977 after an •entirely uncomplicated 
postoperative course. Cla,mant continued to be treated by or. 
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ioover and he noted "slow progress.• In a report dated February 
I, 1978 (exhibit 6) it was noted that claiman t had been depressed. 
\t that time Dr. Hoover estimated permanent partial disability 
it 50 percent of the body as a whole. Dr. Hoover referred 
:la imant to Sant H.S. Hayreh , H.D., a neurologist, wh o e xamined 
:laimant on October 27, 1980. Be t hought claimant had musculoskeletal 
,ype of low back pain. He suspected functional overlay and 
>0ssible compensation neurosis. He recommended psychiatric 
:onsultation. Further e xamination by Dr. Hoover revealed that 
,laimant had continuing migratory pain which he thought was 
elated to "psychogenic causes.• Dr. Hoover recommended that 
·laimant be seen by a rheumatologist, R. Bruce Trimble, H.D . 

On February 13, 1981 claimant was involved in an automobile 
ccident. She testified that she did not hurt her back bu t 
a ther her neck. Claimant was treated by Wayne Janda, H.D., an 
rthopedist, who referred claimant to Dr. Hayreh. Dr. Bayreh 
xamined claimant on April 22, 1981. Be made the following 
tatement: 

Considering the above evaluation, Mrs. Heyer still 
has musculoskeletal type of low back pain which has 
remained unchanged from my previous examination of 
October, 1980, and my recommendations are still the 
same as mentioned in my previous letter. In 
addition, at present, she has musculoskeletal type 
of cervical pain and pain in the right upper 
extremity. I was unable to document clear evidence 
of radiculopathy but she may have mild radiculitis. 
But, I was unable to determine any definite level. 
I think the diffuse du l ling of light touch and 
pinprick in the right upper e xtremity and diminished 
sense of vibration over the right side of the head 
probably is functional in nature. One should rule 
out the possibility of mild right carpal tunnel 
syndrome considering the mildly positive Phalen's 
test on the right side. Therefore, I have elected 
to evaluate her fur t her with a nerve conduction and 
EMG studies. If they are negative, I would recommend 
to treat her symptomatically with cervical collar, 
intermittent cervical traction, heating pad, and 
anti-inflammatory medication such as aspirin or 
Motrin and may also try biofeedback therapy. But, 
if there is no significant improvement in her 
condition with the above treatment , then she may 
need further evaluation with MHP I and psych consult 
because of possibility of compensation neurosis. 

Dr. Janda was of the impression that claimant sustained 
ninimal, 1f any, permanent injury" to the neck. Claimant was 
Jspitalized bys. H. Septer, M. D., from October 9, 1981 through 
:tober 13, 1981. It appears that the course of treatment was 
~ntered on claimant's neck. Claimant partook of physical 
,erapy and took muscle rela xants before being released. 

Claimant was evaluated by John Walker, a Waterloo orthopedist, 
, December 1981. Dr . Walker noted that claimant had multiple 
>mplaints relating to the back and neck. Re recommended 
>spitalization. About a year later on December 10, 1982 
aimant again saw Dr. Walker. He causally connected a 24 

•rcent impairment to claimant's lower back. Be also assigned a 
• percent impairment to the neck. Dr . Hoover, who has since 
>Ved to Milwaukee, assigned a 50 percent permanent partial 
1pairment to the back (body as a whole). 

Prior to her injury of March 3, 1977 claimant had been 
:per1encing mental/emotional problems. She had a history of 
cohol1sm and depression. Following a prior hospitalization 

,e was referred to the Mental Health Center. Claimant was seen 
,ere from November 1975 through July 1976. The initial diagnosis 
,s alcoholism and depressive neurosis, and claimant was treated 

an outpatient. Claimant was discharged from this outpatient 
urse in July 1976. She had quit drinking. Claimant was seen 
a1n in September 1977. Claimant was experiencing depression 
d reported becoming gradually more depressed since her injury. 
e was treated on a weekly basis until November 1979 and was 
commended treatment in January 1980. The treatment continues. 

Kiles D. Pothast, Ph.D., has treated claimant and testified 
way of deposit1on . He stated that claimant's depression 

tedated the injury (p. 23, 11. 10-12). Claimant also was 
v,ng problems concerning the death of her father (p. 25, 11. 1-7). 
• Pothast revealed that claimant started drinking in the 
mmer of 1979. Claimant apparently used her continuing pain as 
n excuse• for resuming alcohol use. Dr. Pothast revealed that 
aimant had •ups and downs• between September 1977 and November 
79 (p . 29, 11 13-21). Dr. Pothast testified that claimant's 
ability to work was a cause of the depression (p. 36, 11. 3-5). 
testified that the maJor cause of claimant not working was 

e work injury of September 1977 and that the injury stopped 
r from working (p. 53, 11. 20-24). 

Claimant t estified that she worked for Amertcan Crystal 
gar for almost six months each year from 1967 to 1973. In 
73 claimant became employed as a "matron" at the community 
llege. Her duties were closely akin to being a housekeeper. 
a1mant has been a waitress. Claimant test1fted that there are 
bs available at the hospital within her restr,ctions. She 
inks that working would help her mental state. 

Dr. Tice test1f1ed at the hearing on this matter. He saw 
aimant on the date prior to the inJury. In regard to causation, 

indicated that he would defer to Dr. Hoover. 

Claimant's husband, Donald Meyer, testified that claimant's 
1or mental problems were related to alcohol abuse. He testified 
at his wife's vocational activities have been hampered. 

Fred Manthey, the director of personnel for defendant 1n 
77, testified that healing period was terminated on June 27, 
79. Geri Heimdal, patient account supervisor, testified that 
~imant was entitled to be paid on the basis of 50 percent of 
• body as a whole (she was paid on the basis of 25 percent). 
? was not sure of the basis for the June 27, 1979 t ermination 
healing period. 

APPLICABLE LAW 

1. Section 85.3 and 85.20, Code of Iowa, confer Jurisdiction 
upon t his agency in workers• compensation cases. 

2. By filing a memorandum of agreement it is established 
that an employer-employee relationship e xisted and that cla imant 
sustained an inJury arising out of and in the course of employment. 
Freeman v. Luppes Transport Co ., 227 N.W.2d 143 (Iowa 1_975). 
This agency cannot set this memorandum of ag reement aside. 
Whitters & Sons, Inc. v. Karr, 180 N.W.2d 444 (Iowa 1970). 

3. The claimant has the burden of proving by a preponderance 
of the evidence that the injury of March 3, 1977 is causally 
related to the disab1l1ty on which she now bases her claim. 
Bodi sh v . Pischer, Inc., 257 Iowa 516, 133 N.W .2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945 ). A 
possibility is insufficient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Wor ks, 247 Iowa 691, 73 N.W.2d 732 
(1955) . The question of causal connecti on is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Kethodist 
Hospital, 251 Iowa 375 , 101 N.W.2d 167 (1960). 

4. While a claimant is not entitled to compensation for the 
results of a preexisting 1nJur7 or disease, the mere e xistence 
at the time of a subsequent injury is not a defense . Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
(l956). If the claimant had a preexisting condition or disabili ty 
that 1s aggravated, accelerated, worsened or lighted up so that 
it results in disability, claimant is e ntitled to recover. 
N1cks v. Davenport Produce Co., 254 Iowa 130, 115 N.W. 2d 812, 
Cl962). 

An empl oyer takes an employee subject to any active or 
dormant health impairments, and a work connected injury which 
more than slightly aggravates the cond it ion 1s considered t o be 
a personal injury. Z1e ler v. United States G sum Co. , 252 
Iowa 613, 620, 106 N.W.2d 5 l (1960) , and cases cite . 

5. Secti on 85.34(1), Code of Iowa, provides for a statutory 
healing period to be paid from the date of injury until c l aimant 
has returned to work, returned to similar employment, or it is 
medically indicated that no improvement is anticipated. 

6. As claimant has an impatrment to the body as a whole, an 
industrial d1sability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railway Co. , 219 Iowa 587, 
593, 258 N.W. 899, (1935) as follows: "It is therefore plain 
that the legislature intended the term 'disability' to mean 
'industr1al disability' or loss of earning capacity and not a 
mere 'functional disability• t o be computed in the terms of 
percentages of the total physical and mental abil i ty of a normal man.• 

The opinion of the supreme court in Olson v. Goodyear 
Service Stores, 255 Iowa 1112, 125 N.W. 2d 251 (1963) at 1121, 
cited with approval a decision of the industrial commissioner 
for the following propos,tion: 

Disability* • * as defined by the Compensation Act 
means industrial disability , although functional 
disability is an element to be considered ••• I n 
determining industrial disability , consideration 
may be given to the injured employee ' s age, education, 
qualifications, experience and his inability, 
because of the injury, to engage in employment for 
which he is fitted. • * • * 

7. The last unnumbered paragraph of sect , on 86.13, Code of 
Iowa, became effective on July 1, 1982. 

8. Section 85 . 27 , Code of Iowa , provides for the payment of medical e xpenses. 

ANALYSIS 

Based on the principles enunciated above, 1t is found that 
claimant has established her claim for industrial disability, 
healing period and medical benefits. She has not established 
her claim for the sanctions noted at section 86.13, Code of Iowa. 

As regards the first issue, it is found that claimant 
susta,ned an injury and that that injury (and its effects) 
materially aggravated claimant ' s preexisting depressive neurosis. 
Claimant's back condition, coupled with the medical condition 
gives claimant a significant industrial disability. Claimant 
will not, 1n all l1kel1hood, return to any of her previous 
employments because of th~ir physical requirements and the 
injury's effect upon claimant. Claimant is 44 and has a ninth 
grade education with a GED. Her previous employmen t s are 
physical 1n nature. Claimant has shown excellent motivation 1n 
seeking to become employed again and obtaining a GED. Based on 
the principles enunciated it is clear to me that claimant is 
entitled to be disabled to the extent of 55 percent of the body as a whole. 

It follows that claimant's medical expenses should be ordered to be paid. 

As far as healing period is concerned it is apparent that it 
should be extended to December 17, 1979. Claimant was • rated• 
at that time by the treating physician. In fact, defendant's 
representatives could not testify as to the reason for the 
termination and conversion of benefits. 

This, 1n itself, should qualify claimant to benefits for 
section 86.13 benefits pursuant to the penalty provisions. 
Since the law became effective July 1, 1982 and the behavior for 
which the penalty is sought occurred before then, the claimant's 
prayer for section 86.13 benefits will be denied. 

FINDINGS OP PACT 

1. Claimant was employed by defendant on March 3, 1977. 
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2. Claimant slipped and fell on the parking lot at work on 
March 3, 1977. 

3. Defendant filed a memorandum of agreement regarding a 
Mar ch 3, 1977 injury. 

4 . I n addition to the back injury , which was caused by the 
employment, claimant materially aggravated a preexisting depressive 
neurosis. This has slowed the healing process. 

5. Claimant is disabled to the extent of fifty- five percent 
(55 \ ) of the body as a whole because of the March 3, 1977 injury. 

6. Claimant reached ma x imum medical recuperation on December 
17, 1979. 

7. Claimant has incurred medic al e xpenses which are related 
to the injury of March 3, 1977. 

8. The behavior for whic h claimant seeks additional c ompen
sation because of delay 1n payment (section 86.13) occurred 
before July l, 1982. 

CONCLUSIONS OF LAW 

1. Claimant was employed by St. Joseph Mercy Hospital on 
March 3, 1977. 

2. Claimant sustained an injury arising out of and 1n the 
course of her empl oyment on March 3, 1977. 

3. Cla1~ant is entitled to a healing period from March 4, 
1977 through December 17, 1979 , a period of ninety-three and 
three/ sevenths (93 3 / 7) weeks. 

4. Defendant will be ordered to pay unto claimant t wo 
hundred seventy-five ( 275) weeks of permanent partial disability 
compensation at the stipulated rate of eighty- t wo and 48 / 100 
dollars ($82. 48) per wee k . 

5. Defendant will be ordered to pay the following medical 
expenses to wit: 

Mileage 

surgical Associates of No. 
Iowa 

Drugs 

Mental Health Center 

$269.60 

76.50 

483.95 

(St. Joseph Mercy Hospital) 614.50 

Medical Arts Pharmacy 17.75 

6. Claimant's action for add1t1onal benefits pursuant to 
sec tion 86.13, Code of Iowa, is denied. 

ORDER 

IT IS THEREFORE ORDERED that defendant pay unto claimant two 
hundred seventy-five (275) weeks of permanent partial disability 
compensation at the stipulated rate of eighty-two and 48 / 100 
dollars ($82. 48) per week. 

IT IS FURTHER ORDERED that defendant pay unto claimant 
ninety-three and three-sevenths (93 3/7) weeks of healing period 
compensation at the rate of eighty-two and 48/100 dollars $82.48 
per week . 

IT IS FURTHER ORDERED that defendant pay unto claimant the 
following medical e xpenses to wit: 

Mileage $269.60 

surgical Associates of No. 
Iowa 76.50 

Drugs 483.95 

Mental Health Center 
(St. Joseph Mercy Hospital) 614.50 

Medical Arts Pharmacy 17.75 

Defendant is to receive c redit for compensation already paid , 

Costs are taxed to defendant. 

Defendant is to file a final report upon payment of this 
award. 

Interest is to acc rue pursuant to section 85.30, Code of 
Iowa, from the date of this dec ision. 

Signed and filed this l / ~ day of Decembe r, 1983. 

JOSEPH M. BAUER 
DEPUTY INDUSTRIAL COM MISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ROBERTA G. HEYER, 
Pile No. 466851 

Claimant, 
N U N C 

vs. 
P R 0 

ST. JOSEPH ME RCY HOS?ITAL, 
T U N C 

Employer, 
Self-Insured, 0 R D E R 
Defendant. 

A review-reopening decision was filed on December 6, 1983 . 
Said decision was in error in that it undercalculated healing 
period by a year and ignored certain medical e xpenses submitted. 

I have reviewed the file and determine that the order at the 
end of said decision should be changed to read: 

IT IS THEREFORE ORDERED that defendant pay unto cla imant t wo 
hundred seventy-five (275) weeks of permanent partial disability 
compensation at the stipulated rate of eighty-two and 48/100 
dollars ($82. 48) per week . 

IT IS FURTHER ORDERED that defendant pay unto claimant one 
hundred forty- five and three-sevenths (145 3/7 ) weeks of healing 
period compensation at the rate of eighty-two and 48 / 100 dollars 
($82 .48) per week . 

IT IS FURTHER ORDERED tha t defendant pay unto claimant the 
following medical e xpenses to wit: 

Mileage 

Surgical Associates of 
No. Iowa 

Drugs 

St. Joseph Mercy Hospital 

Medical Arts Pharmacy 

North Iowa Medical Center 

Mental Health Center of 
No . I owa 

$269.60 

76.50 

483.95 

61 4 .50 

17.75 

82.00 

179.50 

Defendant 1s to receive credit for compensation already paid. 

Costs are taxed to defendant. 

Defendant is to file a final report upon payment of this 
a wa rd . 

Interest is to accrue pursuant to section 85.30, Code of 
I owa, from the date of this decision. 

Signed and f iled this {?,l day of December, 1983. 

JOSEPH H. BAUER 
DEPUTY INDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA I NDUSTRIAL COMM ISSIONER 

DONNA HILLER, 

Claimant, 

vs. 

IOWA STATE UNIVERSITY, 

Employer, 

and 

STATE OP IOWA, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

Pile No. 70 4003 

A R B I T R A T I O N 

DECISION 

This matter came on for hearing at the offices of the Iowa 
Industrial Commissioner in Des Hoines on August 10, 1983 at 
whic h time the case was fully submitted. 

A review of the commissioner's file reveals that an Employer'• 
First Report of Injury was filed on June 9, 1982 . The record 
consists of the testimony of Donna L. Hiller, William Hart, 
Donald Hoffman, Don Lesan and Joe Bill~itnous: claimant's e xhib i ts 
l, 2, 3 and 4 : and defendants' e xhibits A and B. 
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ISSUES 

The issues for resolu t ion are: 

1) Whether the decedent's death arose out of and in the 
urse of his employment; and 

2) Whether prope r notice was given pursuant to section 
• 23, Code of Iowa. 

STATEMENT OF THE EVIDENCE 

Claimant Donna Hiller 1s the surviving spouse of Donald 
ller. At all times material hereto, decedent was employed by 
wa State University 1n the Veterinary Science Building. 
cedent was employed as a plumber and as lead man of the 
intenance crew which took care of this large single building 
mplex (nearly 13 acres). Decedent was 48 years of age on 
nuary 12, 1982 when he died. The building complex is two 
ories high and has a mechanical equipment penthouse. At all 
mes material hereto, four men were employed in the maintenance 

the building. Decedent was a plumber; Don Lesan was the 
~ironmental systems mechanic (heating-ventilation)i Don 
ffman was the maintenance mechanic; and Bill Bart was the 
ectrician. 

On Monday, January 11, 1982 the weather was cold (a high of 
n degrees and a low of minus ten degrees). This was during an 
tremely cold period of the winter of 1981-1982 (see defendants' 
hibit R). On both January 11 and 12, 1982 waterlines had 
~ken in the building. On January 11, 1982 a waterline broke 
~rtly before noon. The record indicates that the pipe that 
j broken was associated with the fire sprinkler system. In 
3er to stop the flow decedent and Don Lesan set out to repair 
is. Decedent went outside and attempted to shut off the valve 
r the system. Decedent was using a large steel wrench. After 
~ water was shut off decedent and the others worked for about 
Jr hours cleaning up the water and the water damaged material. 
~an testified that the work was "busy.• The water was being 
,aned up by means of a squeegee and vacuum. There was seepage 
water through the floor and it was necessary to go to the 

>o r below and remove ceiling tile. Don Hoffman testified that 
are was some urgency involved in this operation since a 
aputer was in the area where the water was seeping requiring 
ick action to prevent damage. Decedent's wife testified that 
:~dent complained of hard work on January 11, 1982 after work. 

On January 12, 1982 it was again cold. (Defendants' exhibit 
>f Dr. Crooter's deposition.) The high was ten degrees and 
, low was three degrees. On the morning of January 12, 1982 
:edent and Bill Bart started checking the fire alarm wiring 
,ch had been damaged by the water on the prior day. The two 
1an a process of systematically checking the fire alarm zones 
the area concerned. After Hart and decedent had been working 

>utan hour, a fire alarm sounded in the building. Hart 
1cribed that the procedure which was initiated at this time 
1sisted of the decedent running the length of the building, 
mbing the stairs (one flight was a steep set), getting into 
'maintenance penthouse, and determining the circuit from 
ch the alarm was being sent. Bart testified that decedent 11t to the sector to see if fire was present or not. If the 
e was not present, a return to the penthouse was necessary to 
et the system. Because of the nature of the system, running 

necessary in order to stop the fire alarm's ringing. 

There was no fire on January 12, 1982. The system malfunctioned 
in later 1n the morning. Hart stated that the fire alarm 
nded in the entire building and that students and faculty 

• ressed concern as to whether there was a fire. Bart indicated 
t the second alarm generated somewhat more exercise since 

< edent and he were on the lower level, thus necessitating the 
c mbing another flight of stairs. 

Hart testified that the fire alarm system normally malfunctioned 
ut once a month. The witness testified that he did not 
all that two "back to back" false alarms as described had 

'r happened. Bart testified that he and decedent continued 
ir labors in checking the fire alarm system damaged the day 
ore. At this point, Hart indicated that he took over the job 
self. 

Shortly after the luncheon break at about 12:30 p.m., 
ther waterline was reported to have broken. The evidence 
icated that a domestic hot waterline had ruptured and covered 
floor. Additionally, the water was seeping through the 

J or into a lower area where medical records were kept. Again 
• ntenance personnel took it upon themselves to use squeegees, 

sand vacuums to correct the damage. Bart testified that it 
t k about an hour to clean up the immediate area. The individuals 
1 olved then went downstairs and moved records and started to 
~ card the damaged wet ceiling tiles. 

Both Hart and Hoffman testified that the activities provided 
c igher work requirement than was normal. Hoffman testified 
t t decedent then said that he felt hot and was going to sit 
- n. It was about 3:00 to 3:15 p.m. 

Hr. ~art saw decedent 1n the office about 3:45 p.m. Decedent 
cplained of pain in his side when he was putting on his boots. 

about 4:00 p.m. the decedent and Hart left. Decedent had 
n in his office for about fifteen minutes prior to departure. 

lwas cold outside and decedent was wearing what appears to 
e been a hooded windbreaker or sweatshirt. He wore no hat. 

f' t and decedent started to clear the snow from their cars. 
~ t testified that he. heard decedent fall, turned and saw 
dedent on the ground, initiated CPR, and bad someone call an 

ulance. The ambulance took decedent to the hospital where he 
~ pronounced dead shortly after arrival. (The medical aspects 

the case will be described later.) 

After decedent died on January 12, 1982 claimant's counsel 
at the following letter, dated Harch 22, 1982, to Iowa State's 

roll department: 

Please be advised that the undersinged represents 

the Estate of Donald Hiller. I would appreciate it 
if you could forward to the undersigned information 
concerning the earnings of the decedent, including 
his hourly rate, h is average weekly pay and average 
monthly pay. 

This information is being sought pursuant to the 
Iowa Worker's (sic] Compensation laws which require 
you to answer this • 

Defendant replied in a letter dated April 6, 1982. 

Joe Bill Knous was the manager of building maintenance, and 
as such, was decedent ' s supervisor. Be testified that he got 
word of decedent's collapse almost immediately. Be went to the 
hospital. 

On cross-examination, he testified that he had heard that a 
compensation claim was to be filed at a time that •could" have 
been within three months after decedent died. 

After decedent's death an autopsy was performed by L.C. Pang, 
H.D. The heart was moderately enlarged. Multiple sections of 
the left ventricular wall and intraventricular system revealed a 
focal zone of old myocardial infarct and a small focal zone of 
recent acute myocardial infarct. The coronary arteries revealed 
moderate to severe atherosclerosis with focal calcification. 
Microscopic examination of the heart revealed a focal zone of 
acute recent hemorrhage with coagulation necrosis of the myocardial 
fibers and a few neutrophilic leukocytes infiltrating. Some 
zones revealed myocardial infarct of about two months. Some 
zones revealed all myocardial infarct with scar formation. 
Hypertrophy of the myocardial fibers was also noted. A section 
from the anterior descending branch of the left coronary artery 
revealed severe atherosclerosis with focal calcification and 
recent thromboemboli with complete occlusion. 

Dr. Pang made the following diagnoses: 

l. Severe atherosclerotic coronary heart disease 
with cardiomegaly. 

2. Severe atherosclerosis with focal calcification 
and recent thromboemboli with complete occlusion, 
anterior descending branch of the left coronary 
artery. 

3. Recent acute myocardial infarct, left ventricular 
wall and interventricular septum, focal. 

4. Old myocardial infarct, left ventricular wall 
and interventricular septum. 

5. Left ventricular hypertrophy, moderate. 

6. Congestion of the internal organ, moderate to 
severe. 

7. Moderate fatty metamorphosis, liver. 

Dr. Pang indicated that the cause of death was attributed to 
coronary occlusion with recent acute myocardial infarct and 
cardiorespiratory arrest. 

The record indicates that in 1970 lab tests were taken 
indicating that decedent had elevated cholesterol and lipids. 
There were indications that decedent was pre-diabetic. He was 6' 2• 
tall and weighed 285 pounds. It appears uncontroverted that 
decedent was a hard worker, fitting the "A" type personality 
mold. 

Liberato A. Iannone, H.D., is a Des Hoines cardiologist and 
testified on behalf of claimant. He testified that decedent's 
condition was advanced and that decedent had a preexisting 
cardiovascular disease. He testified that decedent had severe 
atherosclerotic coronary heart disease for several years preceding 
death. Be noted that decedent had had prior infarcts. He 
testified that in the overwhelming maJority of cases, it appears 
that the underlying pathology is atherosclerosis and that the 
acute inciting event appears to be a thrombus which occurs at 
the site of the atherosclerosis. He testified that since the 
thrombus is laid down in layers, clotting could not have occurred 
quickly. Be described the severity of decedent's cardiovascular 
disease on January 12, 1982 as "bad, very bad" and "severe.• He 
thought decedent was probably more susceptible to myocardial 
infarction which would cause death. 

Dr. Iannone testified that there "may• be a causal relationship 
between the work and the activities performed on the day of 
death. Be further testifi~d that his opinion was based upon a 
reasonable medical certainty. Be also stated that there was a 
probable cause for a relationship between decedent's activities 
and death. He thought that if claimant's decedent had not been 
involved in the particular stresses of work, he probably would 
not have met his death. (p. 24) He stated that he had yet to see 
a case of coronary heart spasm causing a heart attack. He 
thought that there was an extremely low probability that coronary 
artery spasm caused by exposure to cold weather in light clothing 
being the cause of decedent's attack. 

On cross-examination, Dr. Iannone indicated that decedent 
had hypertension, hypercholesterolemia and was overweight. Be 
did not smoke. Be drank about a six pack of beer a day. Or. Iannone 
testified that thirty percent of heart attacks are not known to 
the person when they occur, thus explaining why decedent did not 
seek medical attention for prior attacks. 

Ronald K. Crooters, H. D., is a Des Hoines heart surgeon who 
testified on behalf of the defendants. Be reviewed the medical 
records as did Dr. Iannone. He opined that the heart attack was 
related to the fact that claimant's decedent had gone outside, 
had a coronary artery spasm and died. He testified that he 
routinely tells heart patients to stay out of the cold and hot 
weather. He thought decedent was a fairly good prospect for 
having a heart attack since he possessed a number of the risk 
factors commonly associated with the incidence of heart attack. 
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On cross-examination, or. Grooters indicated that decedent 
had coronary artery disease for 20 or 30 years. He described 
the "recent" heart attack as from five to seven days prior to 
death. (Dr. Iannone testified that the infarct was t wo months 
prior to death.) 

In answer to a lengthy hypothetical regarding the events of 
the day, Or. Grooters conceded that the events prior to the 
attack could have stressed decedent's heart. He did not, 
however, feel that the events prior to quitting time cont r ibuted 
to the formation of the thrombus. He testified that there was, 
in his opinion, a recovery from the possible stresses of the day 
when claimant sat down at day's end and that the stress occurred 
when decedent went out of doors where the attack occurred. 
Dr. Grooters testified that he assumed the events which occurred 
were normal activity for decedent's occupation. or. Grooters 
indicated that decedent's death could have been caused by 
employment activity. or. Grooters indicated that thrombus 
formation occurred much more quickly than or. Iannone indicated. 

APPLICABLE LAW 

1 . Sections 85.3 and 85.20, Code of Iowa, confer jurisdiction 
on this agency in workers' compensation cases. 

2, Claimant has the burden of proving by a preponderance of 
the evidence that the decedent received an injury on January 12, 
1982 which arose out of a~d in the course of his employment. 
McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); 
Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 
(1967). 

3. The words •out of" refer to the cause or source of the 
injury. Crowe v. DeSoto Consol. Sch . Dist., 246 Iowa 402, 68 N.W.2d 
63 (1955). 

4. "An injury occurs in the course of the employment when 
it is within the period of employment at a place the employee 
may reasonably be, and while he 1s doing his work or something 
incidental to 1t.• Cedar Ra ids Comm. Sch. Dist. v. Cady, 278 N.W.2d 
298 (Iowa 1979), McC ure v. Union et a . ounties, .W.2d 
283 (Iowa 1971), Musselman , 261 Iowa J52, 154 N.W.2d 128 (1967). 

5. The case of Sondag v. Ferris Hardware, 220 N.W.2d 903, 
905 stated: 

11. In this Jurisdiction a claimant with a pre
ex isting circulatory or heart condition has been 
permitted, upon proper medical proof, to recover 
workmen ' s compensation under at least t wo concepts 
of work-related causation. 

In the first situation the work ordinarily 
requires heavy exertions which, superimposed on an 
already-defective heart, aggravates or accelerates 
the conditlon, resulting in compensable 1nJu1y. 
See Littell v. Lagomarcino Grupe Co., 235 Iowa 523, 
17 N.W.2d 120 (1945). claimant in such a case is 
aided by our l i beral rule permitting compensation 
for personal injury even though it does not arise 
out of an ~accident" or "special incident" or 
•unusual occurrence." Olson v. Goodyear Service 
Stores, 255 Iowa 1112, 1116, 125 N.W.2d 251, 254 
(1963); Jac~ues v. Farmers Lumber & Supyly Co., _242 
Iowa 548 , S 2, 47 N.W.2d 236, 239 !1951 ; Alm~uut 
v. Shenandoah Nu rsenes, 218 Iowa 724, 729, 2 4 
N.W. 35, 38 (1934). 

Iowa ' s Littell rationale is paralleled in a 
portion of Professor Arthur Larson "s attempt to 
fashion a logical working rule in heart cases. See 
lA Larson's Wor kmen's Compensation Law S38.83 p. 7-172: 

"But when the einployee contributes some 
personal element of risk--e.g., by having • • • a 
personal disease--we have seen that the employment 
must contribute something substantial to increase 
the risk. * • * 

"In heart cases , the effect of applying this 
distinction would be forthright: 

"If there 1s some personal causal contribution 
in the form of a reviousl weakened or diseased 
eart , t e employment contr ution must a e e 

form of an e xertion greater than that o{ nonemploy
ment life. • • • Note that the comparison ls not 
with this em~lo~ee's usual exertion 1n his employ
ment but wit t e exer t ions of normal nonemployment 
Tife of this or any other person. " 

See also Beck v. State , 184 Neb. 477 , 168 N.W.2d 
532 (1969 . 

In the second situation compensation 1s 
allowed when the medical testimony shows an in
stance of unusua l ly strenuous employment e xertion, 
imposed upon a pre-ex isting diseased condition, 
results in a heart injury. See Guron v. Swift ' Co., 
229 Iowa 625, 295 N.W. 185 (1940 . 

6. Section 85,23, Code of Iowa, provides: 

Unless the employer or his representative shall 
have actual knowledge of the occurrence of an 
injury received within ninety days from the date of 
the occurrence of the injury, or unless the em
ployee or someone on his behalf or a dependent or 
someone on his behalf shall give notice thereof to 
the employer w1tn1n ninety days from the date of 
the occurrence of the injury, no compensation shall 
be allowed. 

7. Section 85.)3, Code of Iowa (1980), provides: 

The employer shall pay to the employee for injury 
producing temporary disability and beginn1n9 upon 

the fourth day thereof, weekly compensation benefit 
payments for the period of his d1sab1lity, includin9 
the increase in cases to which section 85 . 32 
applies. 

8. Section 85.27, Code of Iowa, provides for the 
payment of medical e xpenses: 

9. Section 85.31, Code of Iowa, prov i des 1n 
pertinent part: 

1. When death results from the in]ury, the 
employer shall pay the dependents who were wholly 
dependent on the earnings of the employee for 
support at the time of his injury, during their 
lifetime, compensation upon the basis of eighty 
percent per week of the employee's average weekly 
spendable earnings, commencing from the date of his 
death as follows: 

a. To the widow or widower for life o r until 
remarriage, provided that upon remarriage t wo 
years ' benefits shall be paid to the widow or 
widower in a lump sum, if there are no children 
entitled to benefits. 

ANAL'iSIS 

Based on the foregoing principles, it 1s found that claimant 
has sustained her burden of proof that decedent's heart attack 
was caused by employment and that decedent's death resulted 
therefrom. It appears to be undisputed that considering the 
medical evidence submitted decedent had a previously weakened or 
diseased heart . Although or. Grooters testified that the cold 
was the prox imate cause of decedent's death, Dr. lanonne's 
opinion with regard to the arterial cons t riction and the e xper1ene 
level upon which 1t rests makes cogent sense in that it assumes 
that clotting is a slower process. 

The evidence also shows me that the work activity in which 
decedent engaged on the date of his death was greater than the 
exertion required in normal unemployment life of this decedent 
or any other person. The characteristic nature of decedent's 
job appears to have been routine with occasional spurts of 
activity . But on January 12, 1982 a series of events occurred 
which were of such magnitude and concentration to have caused 
unusual exertion 1n comparison with decedent's or any other 
person ' s non- employment . The plumbing problems, the fire alarm 
problems and the flooding were abnormal. 

The issue of notice pursuant to section 85.23, Code of Iowa, 
has been raised by the pleadings and the facts. Claimant 
herself testified that she knew of the possible compensab1lity 
of the claim shortly after decedent's death. (Defendants' 
e xhibit A; deposition, p. 17.) In late March 1982 the above 
quoted lcttc c w.oc cent to the cmployc c 's bus 1nes~ off ice ind 1cat t r. 
that the payroll information being sought was being requested 
pursuant to the Iowa Worke rs' Compensation laws. This is . 
sufficient to inform the prudent employer that a claim was being 
made pursuant to law. It therefore 1s concluded that adequate 
notice pursuant to law was made . 

FINDINGS OF FACT 

1. Claimant's decedent was employed by defendant employer 
on January 12, 1982. 

2. On January 12, 1982 claimant's decedent died in the 
employer ' s park ing lot following work . 

3. On January 12 , 1982 decedent was engaged in e xtremely 
strenuous work of such a nature that it required e xertions 
greater than the normal non-employment life of decedent or any 
other person. 

4. Claimant's decedent had a previously diseased heart. 

5. The work act1v1ty caused decedent's death 1n that it 
materially aggravated the preex isting condition and accelera t ed 
decedent's death. 

6. Decedent's death was caused by work activity. 

1. The employer's business off i ce received notice of the 
possible pendency of a workers' compensation cla im in late March 
1982. 

8. Claimant 1s the surviving spouse of d ecedent. She has 
not remarried. 

9. The parties stipulated that the rate of compensation is 
two hund r ed t wenty and 47/100 dollars ($220. 47) per week . 

10. The funeral bill of t wo thousand, eight hundred forty- t• 
and 20/100 dollars ($2,842.20) has been submitted. It rep resents 
the fair and reasonable charges for the services rendered. 

CONCLUSIONS OF LAW 

1. This agency has jurisdiction of the parties and the 
subject matter. 

2. Claimant's decedent, Donald Miller, was employed by 
defendant Iowa State University on January 12, 1982. 

J. Ed ward Miller sustained an injury arising out of and in 
the course of his employment on January 12, 1982 , 

4 . This injury caused Edward Miller's death. 

5. The rate of compensation is t wo hundred t wenty and 
47/100 dollars ($220. 47) per week . 

6, Death benefits will be awarded to claimant commencing 
January 13, 1982. 

7. Defendants will be ordered to pay unto claimant the one 
thousand dollar ($1,000.00) death benefit. 

II 
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8. Claimant gave notice of injury pursuant to section 85.23, 
:ode of Iowa. 

ORDER 

IT IS TB£R£POR£ ORDERED that defendants pay unto claimant 
ieath benefits at the rate of t wo hundred twenty and 47/100 
lollars ($220.47) per week commencing January 13, 1981 until 
;laimant is disqualified from receiving same. 

IT IS PURTH£R ORDERED that defendants pay unto claimant the 
;tatutory burial benefit of one thousand dollars (Sl,000.00). 

IT IS FURTHER ORDERED that defendants pay the Second InJury 
·und two thousand dollars ($2,000.00) pursuant to section 85.65, 
;ode of Iowa. 

Interest is to accrue on this award pursuant to section 
15.30, Code of Iowa, from the date payments became due. 

Costs of this proceeding are taxed against defendants. 

Defendants are to file a final report upon payment of this 
1wa rd. 

Signed and filed this ;, /_ day of January, 1984. 

JOSEPH H. BAUER 
DEPUTY INDUSTRIAL COHHISSION£R 

BEFORE TB£ IOWA INDUSTRIAL COMHISS10N£R 

YHOND W. HILLER, 

Claimant, 

TY OF HONHOUTH, 

Employer, 

d 

HHERCIAL UNION INSURANCE 
HPANIES, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

File No. 713632 

A R B l T R A T I O N 

D £ C I S T O N 

This 1s a proceeding 1n arbitration brought by Raymond W. Hiller, 
ainst City of Monmouth, employer, and Commercial Union Insurance 
mpanies, insurance carrier, for benefits as a result of an 
Jury on June 28, 1982. On June 13, 1983 this case was heard 

the undersigned. This case was considered fully submitted 
on completion of the hearing but the parties were given until 
ly 5, 1983 to file briefs. 

The record consists of the testimony of Orin Brokaw, Leitha 
kford; exhibits A through O; and defendants' exhibit l. 

ISSUES 

The only issue presented by the parties at the time of the 
e-hearing and the hearing is whether defendants' insurance 
rrier provideO workers' compensat1on insurance coverage on the 
leged date of injury. 

PACTS PRESENTED 

Orin Brokaw testified that he is the mayor for the City of 
nmouth, Iowa and has been since January 1, 1982. Hr. Brokaw 
ated that the city clerk receives all mail for the City of 
nmouth and would receive any insurance papers sent to the city. 
• Brokaw revealed that he went to the clerk's home and reviewed 
1 the city documents but could not locate an insurance policy 
vering thr date of claimant's injury. Hr. Brokaw disclosed 
at he was able to locate insurance papers indicating prior 
verage for workers' compensation but was unable to find any 
1dence that would indicate the employer paid for workers' 
~pensation coverage for the year 1982. Hr. Brokaw indicated 
was ~nder the impression that the city was covered by a 

fferent company. 

Leitha B1kford testified that she is the clerk for the City 
Monmouth, receives all mail, and is custodian of the records 
the city. Ms. Bikford stated that she received the city's 

:ords and was unable to find any document which indicated the 
ty paid for or had a policy covering workers' compensation for 
? year 1982. Hs. B1kford disclosed she was able to find 
:ords and payments for prior years covering workers' compensation • 
• Bikford indicated she was under the impression that the 
>loyees' general comprehensive policy covered injuries. Hs. Bikford 
,tified she never received a notice that the policy was due or 
Jld lapse but kne w that insurance policies lasted for a period 
one year. 

APPLICABLE LAW 

The industrial commissioner has the power tu 'e t ermine if an 
•urance policy ls in effect at a particular tim~. Travelers 

Insurance Company v. Sneddon, 249 Iowa 393, 86 N. W.2d 870 (Iowa 1957). 

ANALYSIS 

The question before the undersigned is not whether the 
defendant-employer should have had coverage at the time of 
claimant's 1nJury but whether defendant-employer had insurance 
coverage with defendant-insurance carrier at the time of claimant's 
injury. 

No evidence has been presented which would indicate that the 
city had insurance coverage with Commercial Union Insurance 
Companies on June 28, 1982. The lack of evidence supports a 
conclusion that the city did not renew any policy. It is 
interesting to note that the city was able to locate evidence of 
prior coverage and payment for prior coverage. 

Exhibit A discloses that defendants' prior policy was for a 
period of one year, which is also supported by defendants' 
exhibit number 1. 

Exhibit B 1s similar to defendants' exhibit l but is for the 
period including the date of claimant's 1n1ury. 

Defendants contended that they never received exhibit B. It 
is apparent to the undersigned that neither the mayor or clerk 
would have an independent recollection of the exhibit 1f they 
had received it. Both the mayor and clerk's demeanor as well as 
there testimony indicated they relied totally on information 
which they could find in the city's records. 

Exhibit B also 1nd1cates an increase in the premium rates 
which were going to be charged to the city. Such an increase 
may have been reason enough for the city not to renew their 
policy. 

Since no policy with defendant-insurance carrier was in 
effect at the time of clamant's inJury, defendant-insurance 
carrier is entitled to be dismissed from the action. 

PINDINGS OF FACT AND CONCLUSIONS OF LAW 

WHEREFORE, based on the evidence presented and the principles 
of law previously stated, the following findings of fact and 
conclusions of law are made: 

Finding 1. No time during the year 1982 did the defendant
employer have workers' compensation insurance with defendant
insurance carrier. 

Finding 2. The prior insurance policy expired September 20, 1981. 

Finding 3. Defendant-employer was mailed a notice that a 
premium was due on July 10, 1981. 

Finding 4 . Defendant-employer did not pay for the renewal 
of their policy for the period after September 20, 1981. 

Pinding 5. Claimant alleges an inJury date of June 28, 1982. 

Conclusion A. Defendant-insurance carrier is not liable to 
defendant-employer or claimant for any inJury in June of 1982. 

Conclusion B. Defendant-insurance carrier is entitled to a 
dismissal. 

ORDER 

THEREFORE, this action as against Commercial Union Insurance 
Companies 1s dismissed. 

This case is placed back in the assignment so that claimant 
may prove up his default which was entered on December 6, 1982. 

Signed and filed this 15 day of July, 1983. 

DAVIDE. LINQUIST 
DEPUTY INDUSTRIAL COMMISSIONER 

B£fORF. l'H£ IO~A INDUSTRIAL COMM ISSIONER 

TROY L. MILLER, 

Claimant, 

vs. 

CIVIL CONS1RuCTORS, 

Employer, 

and 

UlllTED STAlES FIDELITY AND 
GUARANTY COMPANY, 

Insurance Carrier, 
Defendants. 

Fi le No. 641918 

APPEAL 

D £ C l S I O N 

On July 15, 1983 
this contested case. 
On September 6, 1983 
claimant's appeal. 

a review-reopening decision was filed in 
On August 5 , 1983 claimant filed an appeal. 

defendants filed a motion to dismiss 
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The essence ot this matter 1s that claimant's appeal was 
tiled twenty-one days alter the review-reopening dec1a1on was 
tiled and was not served on the defendants. 

Iowa Code section 86.24 states: "Any party aggrieved by a 
dec1s1on, order, ruling, finding or other act of a deputy 
comm1ss1oner In a contested case proceeding arising under th1s 
chapter or chapter 85 or 65A may appeal to the industrial 
corrur,iss1oner 1n th~ time and manner provided by rule.• Industrial 
Commissioner Rule 500-4.27 states: 

Except as provided in 4.2 and 4.25, an appeal to 
the comm1ss1oner trom a dec1s1on, order, or ruling 
ot a oeputy co~.iniasioner 1n contented case proceedings 
where the proceeding was commenced atter July 1, 
1975, shall be collllllenced w1th1n twenty d•ys ot the 
filing ot the dec1s1on, order or ruling by f1!1ng a 
notice of appeal with the 1ndustr1al co11U11ssioner. 
The notice shall be served on the opposing parties 
as provided in 4.lJ. An appeal under this section 
shall be heard 1n Polk county or 1n any location 
designated by the 1ndustr1al commissioner. 

Th18 rule ls intended to implement sections l7A.15 
and 86.24 of the Code. (emphasis supplied) 

This rule clearly states that th~ appealing party has twenty 
ddy& following the day 1n which the deputy commissioner's 
decision, order or ruling is filed 1n which to tile a notice of 
appeal with the commissioner. 

Iowa Code section 4.1(22) provides the method tor computing 
time 1n applying Rule 500-4.27. It states 1n part: 

In computing time, the t1rst day shall be 
excluded and the last 1ncluoed, unless the last 
falls on Sunday, 1n which case the time prescribed 
shall be extended so as to include the whole of the 
following Monday, provided that, whenever by the 
provisions ot any statute or rule prescribed under 
authority ot a statute, the last day tor the 
commencement of any action or proceedings, the 
f1l1ng ot dny pleading or motion 1n a pending 
action or proceedings or the pertect1ng or tiling 
ot any appeal trom the dec1e1on or award of any 
court, board, comm1ssion or ott1c1al falls on a 
Saturday, a Sunday, the t1rst day of January, the 
tweltth day of February, the thtrd Monday 1n 
February, the last Monday in Hay, tho tourtn day ot 
July, the first Monday 1n September, the eleventh 
day ot November, the fourth Thursday 1n November, 
the twe11ty-(i(Lh day of December, ond the tollow1n9 
Monday whenever any ot the foregoing named legal 
holidays may fall on a Sunday, and any day appointed 
or recommended by the governor ot Iowa or the 
president ot the United States as a day of fasting 
or thanksg1v1ng, the time thereto, shall be extended 
to include tho next day which 1s not a Snturday, 
Sunday or such day here1nbefore enumerated. 

1herefore, under Rule 500-4.27, the last day on which an a~peal 
could be f1lea from the July 15, 1963 decision of th~ deputy 
industrul commissioner was lhursday, August 4, 198J. 

No dote of service ot the appeal 1s shown. Service, however, 
does not constitute tiling. "A paper 1s oa1d to be filed when 
it la del1vereo to the proper o!f1cer and by him received to be 
kept on £110.• Hills v. Boara ot su~erv1aors, 227 Iowa 1141, 
114J· 290 N.w. 50, Sl ( 1940): Bod tor v. supervu;ors, lo2 Iowa 
~68, 

0

591; 144 N.W. 301, J02 (l9IJ). --

It is recognized that Iowa R.C1v.P. 62(d) provides: 

P1l1ng. All papers after the pet1t1on required to 
be served upon a party shbll be filed with the 
court either betore service or w1th1n a reasonable 
time thereotter. Whenever these rules or the rules 
of appellate procedure require a tiling with th~ 
d1str1ct court or its clerk w1th1n a certain time, 
the time requirement shall be tolled when service 
1s made, provided the actual t1l1ng 1s done within 
a reasonable time therHaltet. 

1'ho above rule 1s similar to Industrial Comm1ssionec Ruli, 
500-4.14 which prov1oes: "All documents and papers ccqu1rcd to 
be served upon a party under 4.12 shall bo tiled with the 
industrial commissioner elthet before service or w1th1n a 
reasonable time theceatter • 

The tact that th<> abov~ t"o rules app,ar um1lor does not 
dictate identical appl1cat1on 1n evucy circumstance. Industr1al 
Commiaa,oner Rule 500-4.14 lb intended to tac1l1tatc preheating 
ptocedurP& between the parties without rigorous tormal1ty. 
However, Rule 500-4.14 does not relax tho plain obligations ot 
Rule S00-4.27 1n t1!1ng the notice ot an appeal. 

Even 1t there were good cause tor the late appeal this 
commissioner could not allow ouch appeal. ~ect1on 17A.l5(3) 
prov1d~s: "When the prea1dlng ott1ccr makes a proposed decision, 
that decision then becomes the tlnal decision ot the agency 
w1thout turthcr proceedin_3! unless there ls on appeal to, or 
review on motion ot, the agency within the timc...l!.!.2vided by rule.• 
(emphasis supplied) · -

The Iowa Supreme court 1n llarlow v. H1dwest Rootin--2.,~, 249 
Iowa 1358, 1360, 92 N.w. 2d 406, 407 11958) stated: 

The industrial comm1ssionet can exercise only 
the powers and duties prescribed in the wockmen's 
Compensation Law. The legislaturH, ot course, has 
the authority to create and restrict rights given 
workmen under the Act, as well as to prescribe the 
power and duties of tho comm1asioncr. It must be 
conceded that the commissioner hlmselt cannot 
extend or diminish his Jurisdiction to act under 
this Jaw. 

It 1s noted that the Barlow dec1a1on was entered when the 
time l1m1tat1on for tiling an appeal from a deputy to the 
co1111111ss1oner was ten days. This was e xpanded to twenty days 1n 
1976. 

Even if 1t were argued that Iowa R.C1v.P. 82(d) 1s applicable 
at the agency level, JUrisd1ct1onal lim1tat1ons do not allo" for 
exception 1n light of section 17A.15(JJ. Jur1sdict1onal l1■1ta
tions which confront this agency are far different from those 
confronted at the district court level as contemplated DY Iowa 
R.C1v.P. 82(d). The Jur1sd1ct1on of this agency terminates with 
the eKpirat1on of a prescribed numbP.r of days as mandated by the 
statute in section 17A,1S(JJ whereas the 3urisd1ct1on o! the 
d1str1ct court is not so limited by statute, but rather 1s of a 
cont1nu1ng nature until final adJud1cat1on. Once a case becomes 
final at the agency level under Iowa Code section 17A.15[3), the 
agency lacks even a sc1nt1la of Jur1sd1ctional authority to 
overlook the most blameless oversight. 

Thus, the comm1ss1oner has no 1ur1sdiction to hear an appeal 
when the time prescribed for f1!1ng the appeal has passed. The 
commissioner is l1m1ted to the exercise of those powers prescribed 
1n the workers' compensation law and Iowa Admin1strat1ve Procedure 
Act. He cannot extend h1s Jur1ad1ct1on to include matters 
expressly excludea by these laws. 

The deputy's proposed dec1s1on was tiled on July 15, l96J. 
The t wenty-day period prescribed in Iowa Industrial Co~.m•ss1oner 
Rule 500-4.27 expHed on August 4, 1983. 1·hus, the proposed 
decision became, by operation ot law, the final decision of the 
agency on August 4 , l98J. Based upon the above cons1derat 1ons, 
the motion to d1sm1as claimant's notice of appeal 1s susta1nea. 

THEREFORE, claimant's notice of appeal 1s hereby dismissed. 

Signed and filed thu 30th day of September, 1963. 

Appealed to District Court; 
Reversed and Remanded 
Appealed to Supreme Court; 
Pending 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEPORE THE IOWA INDUSTRIAL COHH ISSIONER 

RONALD MOORE, 

Chimant, 

vs . 

DES HOINES METRO TRANSIT 
AUTHORITY, 

Employer, 

and 

BITUMINOUS INSURANCE COMPANY, 

Insurance Carrier, 
Defondants. 

File No. 677342 

A P P E A L 

D E C I S I O N 

By order of the industrial commissioner filed September 19, 
1983 the undersigned deputy industrial comm1ss1oner has been 
appointed under the prov1s1ons of S86.3, Code of Iowa, to 1ssue 
the final agency dec1s1on on appeal in th1s matter. Defendants 
appeal (roman 3dverse review-reopening decision. 

The record on appeal consists of the transcript: claimant's 
exhibits 1, 2, J and 4 : and defendants' exh1bit A, all of which 
evidence was considered in reaching this final agency decision. 
(The depositions of James o. Boll, D.O., and David Spreadbury, 
Ph.D., were claimant's exhibits 3 and 4 respectively.) 

The result of this final agency decision will somewhat 
modify the review-reopening dec1gion. 

FACTS PRESENTED 

Tho facts, which are not basically in dispute, were well 
summar12ed by the hearing deputy, and will be recited here only 
br1etly. Claimant, who had had some prior low back problems, 
sustained an Injury at his work as a bus driver for tho Des 
Moines Metro Transit Authority. While driving a bus on July 2, 
1981, he sought to avoid a truck and in so doing the bus hit a 
rut and the steering wheel was whipped from claimant's hand. 
This action caused claimant to strain his low back , and he 
sought medical treatment. 

The principal treating physician was James Bell, D.O., to 
whom claimant gave a history which conformed to the version 
testified to in tho t ranscript. (pp. 4-S, Bell Dep., pp. 14-15, 
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,) Dr. Bell's impression was that claimant had a herniation 
the L4 and LS disc which created either an L5 or Sl radiculopathy. 

At that time, claimant was very obese, weighing some 400 
unds, and surgery was inadvisable. Therefore, beginning 
bruary 1, 1982, claimant was put on a weight reduction program 
th David Spreadbury, Ph.D., a nutritionist at the Des Moines 
llege of Osteopathic Medicine and Surgery. Dr. Spreadbury's 
idence showed that a plan was devised for claimant whereby he 
uld lose between t wo and three pounds per week until he got 
s weight down to about 250 pounds, at which time surgery would 
feasible. Dr. Spreadbury saw claimant at regular intervals 

tween February and September 21, 1982 at which time claimant's 
ight was 342 pounds. A letter of October 30, 1981 from the 
rkers• compensation insurance carrier to the claimant showed 
at claimant's compensation benefits were terminated November 

1981 because of claimant's failure to keep an October 16, 
81 appointment with Dr. Bell and because some ability to work 
s anticipated in a four to six week period of time. 

With respect to whether or not the inJury caused claimant's 
~bable ruptured disc, Dr. Bell testified: 

A. Not having any foreknowledge of any condition 
associated with Hr. Moore and believing that this 
person 1s honest, the onset of his symptoms and the 
historical reference to the inJury would lead one 
to believe that this is his precipitating cause. 

c. Based on the history is basically what you are 
going on in terms of anything preexisting, is that 
correct? 

A. That is correct. (Bell dep., p. 6 11 5- 13) 

: endants introduced documentary evidence from the Central Iowa 
lical, P.C., that claimant had back problems in July 1980 and 
le 1981. 

At the hearing, the hearing deputy sustained an ObJection on 
• basis of hearsay concerning a conversation between Dennis 
·erson, an official of the Metropolitan Transit Authority, and 

Spreadbury. Defendants made the following offer of proof, Hr. 
erson testifying: 

Q. Tell me about the conversations you had with 
Doctor Spreadbury concerning Hr. Moore's appoint
ments and weight loss. 

MR. PRATT: So as to not interrupt, I ask the 
record I made at the time this was initially asked 
made applicable now as if I made it in full. 

THE DEPUTY COMMISSIONER: Yes, definitely. 

o. Go ahead. 

A. Initially about the missed appointments Doctor 
Spreadbury had relayed information to me stating 
that Ron had said that he had missed several 
appointments with Doctor Bell because Doctor Bell 
just did not show up. 

Be also at that time stated that he had missed 
several appointments with himself, Doctor Spreadbury. 
This initial conversation is really what triggered 
the letters to Doctor Bell about inquiring about 
missing appointments. 

Q. Did Doctor Spreadbury say anything about Mr. 
Moore telling you why he had missed his appoint
ments or anything like that? 

A. No, he didn't. 

MR. SCBERLE: That concludes my offer of proof. 
(Tr., pp. 58-59 1. 24 and 11. 1-22) 

ISSUES 

The review-reopening decision, in holding there was a causal 
,tionship between the injury and claimant's impairment, 
·ded running healing period benefits from July 10, 1981 

t 1ard. Defendants state the issues on appeal: 

I. Is the claimant entitled to a continuaation 
(sic) of temporary-total/healing period benefits 
under section 85.29 (sic), Code of Iowa, after 
abandoning the medically supervised weight-loss 
program established by the employer-insurance 
carrier? 

11. Does there e x ist adequate medical evidence 
for the Deputy Industrial Commissioner to find that 
a causal connection ex ists between the alleged 
inJury of July 2, 1981 and the claimant's present 
condition? 

III. Did the Deputy Industrial Commissioner err in 
refusing to admit hearsay evidence contra to the 
holdings of the Iowa Supreme Court in McConnell v. 
Iowa Department of Job Service, 327 N.W.2d 234 
(Iowa l982)? 

APPLICABLE LAW 

Claimant has tbe burden to show the extent of his disability. 
rl1 n v. Good~ear Service Stores, 255 Iowa 1112, 125 N.W.2d . 251 

J). "The incident or activity need not be the sole proximate 
· e, if the injury is directly traceable to it.• Holmes v . 

., e Motor Freight, Inc., 215 N.W. 2d 296, 297 (1974); Langford 
I sr:ellar Excavating , Grading, Inc., 191 N.W.2d 667 (Iowa l97l). 

• ;io ause i\ prox imate if it is a substantial factor 1n bringing 
ac t the result. • Blacksmith v. All-American, Inc., 290 N.W.2d 
3"- 354 (Iowa 1980). Matters of causal relationship are 
!pitntially within the realm of expert testimony. Bradshaw v. 

o ~ Methodist Bosp1tal, 251 Iowa 375, 101 N.W.2d 1i1 (1960). 
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A claimant ' s actions in not following an employer-chosen 
weight loss program (which was a part of the treatment for a 
compensation injury) would be judged by a test of reasonableness. 
See Stufflebean v . City of Port Dodge, 233 Iowa 438, 9 N. W.2d 281 (1943). 

ANALYSIS 

The issue of causal relationship will be covered first. 
Except for the mention of two back complaints as recited above, 
c laimant's real back problems began on the date of the injury. 
Although Dr. Bell was not told of these complaints, they do not 
appear to have been of sufficient magnitude to have contributed 
to claimant's present condition. Further, nothing refuted the 
evidence of Dr. Bell to the effect that he felt there was a 
causal relationship between the injury and the impairment. Thus, 
one does not believe that the history Dr. Bell took was faulty 
enough to make his opinion invalid. 

The test of claimant's responsibilities in the weight loss 
program should be one of reasonableness. He began the program 
on February 1, 1982, weighing in at about 400 pounds. On April 
13, 1983, just five days prior to the hearing, he weighed 305 
pounds. Thus in one year, two and one-hal f months, he had lost 
some 95 pounds which is only fair progress when compared to the 
two pounds per week recommendation by Dr. Spreadbury. 

Claimant should either follow the recommendation of the 
expert or come up with an effective program of his own. Looked 
at another way, Dr. Spreadbury e xpected claimant to lose about 
100 pounds within a year from September 21, 1982 so that claimant's 
weight would be at about 250 pounds, making it possible for 
claimant to have surgery. It seems reasonable, therefore, that 
claimant should be allowed compensation for approximately one 
year between September 1982 and September 1983. To give claimant 
some benefit of the doubt, compensation will be ordered paid 
until November 1, 1983. 

As for defendants' offer of proof concerning the hearsay 
conversation, other portions of the record show similar evidence; 
that is, since the record shows otherwise that claimant did miss 
the appointments, defendants sustained no prejudice against 
their position by the hearing deputy's ruling. That ruling will therefore stand. 

The findings of fact of the review-reopening decision will 
be adopted; the conclusions of law will be modified. The order 
will be modified to show that healing period will end November 
1, 1983 instead of running indefinitely. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Finding 1. On July 2, 1981 claiman t was injured while driving a 
bus for defendant. 

Finding 2. Claimant's back was injured as a result thereof. 

Pindin9 
pounds. 

3. At the time of his injury claimant weighed over 400 

Finding 4 • Claimant ' s injury has improved only slightly. 

Finding 5. If claimant gets his weight down to around 250 
pounds surgery on his back is contemplated. 

Finding 6. Claimant will not reach miximum recovery until after 
his surgery or when he discontinues to lose weight. 

Finding 7. At the time of hearing claimant weighed 305 pounds. 

Conclusion A. Claimant has met his burden in proving his back 
condition ls causally connected to his injury On July 2, 1981. 

Conc lusion B. Claimant's healing period disability or temporary 
total disability extends to November 1, 1983. 

THEREFORE, defendants are to pay unto claimant healing 
period benefits from July 10, 1981 to the date of hearing at a 
rate of one hundred fifty-three and 54/100 dollars ($153.54 ) per 
week and continue to pay the same until November 1, 1983. 

Defendants are to be given credit for benefits previously paid. 

Accrued benefi t s are to be made in a lump sum together with 
statutory interest at the rate of ten (10) percent per year from 
the last payment of compensation, pursuant to S85.30, Code of Iowa, as amended. 

Costs are taxed to defendants pursuant to Industrial Commissioner Rule 500- 4 .33. 

Defendants shall file a final report upon payment of this award. 

Signed and filed a t Des Moines, Iowa this 1.!!! day of December, 1983. 

Appealed t o District Court ; 
Reversed and awarded running 
award o f healing period 
A?pealed t o Supreme Court; 
Remanded f or full commutation 

BARRY MORA NVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

GEORGE M. MOORE, 

Claimant, 

vs. 

POSTERS 'N THINGS, LTD., 

Employer, 

File No. 686119 

A P P E A L 

D E C I S I O N 
and 

LUMBERMENS MUTUAL CASUALTY, 

Insurance Carrier, 
Defendants. 

STATEMENT OF THE CASE 

Defendants appeal from a proposed decision on a rate issue 
wherein the deputy found that claimant's applicable rate of 
compensation benefits is based on yearly earnings pursuant to 
section 85.36(5), Code of Iowa. The record on appeal consists 
of the transcript of the rate issue hearing; claimant's e xhibit 
A; defendants• exhibit l; portions of the deposition of Lana c. 
Acty; the first ten amended replies to the Request for Admissions; 
and t he briefs and filings of all parties on appeal. 

ISSUE 

Defendants state the sole issue on appeal as: "What is the 
Claimant's proper rate of weekly compensation?• 

As a caveat it should be noted that the parties have made 
joint application under section 85.35, The Code, for authorization 
of a compromise special case settlement of the claim, subJect to 
a determination of applicable rate. As a settlement under 
section 85.35 is made under a denial of the compensab1l1ty of 
the claim under the workers ' compensation act 1t 1s inconsistent 
that any portion of the claim be determined by a contested case 
proceeding. If the entire matter 1s to be settled under a 
denial of liability, the rate of compensation if the claim were 
compensable, is irrelevant. 

REVIEW OF THE EVIDENCE 

The first report of injury filed 
claimant fell backward from a ladder 
working at his place of employment. 
claimant did not return to work. 
the injury, claimant did not return 

July 26, 1982 indicates 
on July 30, 1981 while 
Following the inJury, 

to work. 

Claimant is employed by defendant employer as sales manager 
of the wholesale division of the company. (Transcript, pages 
7-8) He testified that he had an employment contract which 
covered the period of January 1, 1981 to December 31, 1981 and 
provided for a salary of $57,500 per year. Claimant was to 
receive $50 , 000 in wages and the remaining $7 , 500 was to be paid 
into a SEP IRA on his behalf. (Tr., pp. 8-9) It was claimant's 
practice to draw varying amounts up to $3,000 a week against the 
$50,000 guaranteed by his contract. (Tr. , pp. 9-12) Claimant 
e xplained he took whatever he needed each week for living 
expenses. (Tr., pp. 26-27) For the year 1981, claimant received 
$20,500 in salary plus the $7,500 which was deposited in the IRA. 
The balance of his contract salary was not paid to him by 
defendant employer. (Tr. , pp. 13-14) 

Lana C. Acty, president of defendant company, testified by 
deposition that the agreement was that whatever salary claimant 
had not taken during the year would be paid to him at the end of 
the year. (Acty Deposition, p. 14 ) Claimant's weekly draws o~ 
his salary were to some degree contingent upon the company"s 
cash flow. (Tr., p, 34; Acty Dep., p. 18) Hs. Acty stated that 
she did not pay claimant the balance of his 1981 salary because 
he qu i t working following his injury, and she would not pay him 
for the period he didn't work. (Tr., pp. 33-34; Acty Dep., p. 17) 

Claimant's employment contract provides for a bonus plan 
based on gross sales and states he will receive $50,000 as 
salary and 15 percent of his salary will be paid into a SEP IRA. 
(Claimant's Exhibit A) Defendant employer ' s payroll record 
indicates claimant was paid quarterly totals of $4 , 400, $6,100, 
$8,000 and $2,000. Por the 13 week period prior to the July 30, 
1981 injury, claimant was paid $6,000, but he did not draw on 
his salary the last week of Hay. (Def. Ex. l) 

APPLICABLE LAW 

Section 85.61, Code of Iowa, provides in part, 

Gross earnings means recurring payments by employer 
to the employee for employment, before any authorized 
or lawfully required deduction or withholding of 
funds by the employer, excluding irregular bonuses, 
retroactive pay, overtime, penalty pay, reimbursement 
of expenses, expense allowances, and the employer's 
contr1but1on for welfare benefits. 

Section 85.36, Code of Iowa, states in part: 

The basis oC compensation shall be the weekly 
earnings of the injured employee at the time of the 
injury. Weekly earnings means gross salary, wages, 
or earnings of an employee to which such employee 
would have been entitled had he worked the customary 
hours for the full pay period in which he was 
inJured, as regularly required by his employer for 
the work or employment for which he was employed, 
computed or determined as follows and then rounded 
to the nearest dollar: 

1. In the case of an employee who is paid on a 
weekly p~y basis, the weekly gross earnings. 

5. In the case of an employee who is pa id on a 
yearly pay period basis, the weekly earnings shall 
be the yearly earnings divided by fifty-two. 

ANALYSIS 

Defendants contend on appeal that claimant's pay, while 
varied, falls within the weekly pay basis addressed by subsect ion 
l of 85.36, The Code. They argue that subsection l should be 
construed as applying only to a one-time basis of pay and 
further contend that claimant is not entitled to the full value 
of his $57,500 salary as he did not complete the full year of 
work. 

Claimant's empl oyment contract entitled him to a yearly 
salary of $57,500. Had he received set equal payments of that 
salary on a weekly or monthly basis, other provisions of section 
85.36 would govern, depending upon the pay period to which his 
contract adhered. But in a situation where an employee receives 
a portion of his contractual salary in a form other than wages, 
as the IRA, and then draws against the base salary a variable 
weekly wage that is at least partially inf luenced by the employer', • 
cash flow, annual earnings as the basis of computation is the 
correct method of obtaining a rate representative of the employee'• 
contracted remuneration for his services. The fact that claimant 
took less than he was entitled to in the period prior to his 
injury will not penalize him in determining his rate of compensa
tion. Nor is such compensation dependant upon whether he 
completed his contract or was later paid full value for the 198] 
year. Section 85.36, The Code, addresses the employee's weekly 
earnings solely at the time of injury. Had claimant's yearly 
guaranteed salary of $57,500 been paid on a weekly basis, at the 
time of his injury claimant would have been receiving $1,105.77 
1n gross weekly wages. Claimant ' s rate of compensation is, 
therefore, $501.00 per week. 

FINDINGS OF FACT 

1. Claimant was employed by defendant employer as sales 
manager of the wholesale division. 

2. Claimant had a contract with defendant employer to 
receive a remuneration of $57,500 for the period of January 1, 
1981 to December 31, 1981. 

3. A portion of claimant's salary in the a.mount of $7,500 
was put into an IRA on his behalf. 

4 . Claimant would ma ke weekly draws against his salary for 
his living e xpenses. 

S. Claimant ' s draws were limited to $3,000 a week ma x imum, 
and were determined, in par t , by the employer's cash tlow. 

6. Claimant suffered an inJury at work on July JO, 1981. 

7, Claimant has not returned to work. 

8. Cla i mant's rate of compensat i on 1s computed on a yearly 
earnings basis. 

9. Claimant ' s g ross weekly wage was $1 ,105.77 at the t ime 
of in Jury . 

CONCLUSIONS OF LAW 

Under the provisions of sect ion 85.36(5) claimant's rate of 
computation 1s $501.00 per week based on g ross weekly wages of 
$1 ,105.77. 

The parties have made Jo i nt application under section 85.35, 
The Code, for authorization of a compromise special case settlement 
of the claim, subJect to a determination of appl i cable r ate. 
The find i ngs of this appeal are confined to the issue of rate 
and may not be construed as a ruling regarding the pending 
application for settlement. 

WHEREFORE, the proposed decis i on of the deputy filed November 
28, 1983 1s affirmed. 

ORDER 

THEREFORE, lt is ordered: 

That claimant be compensated at the rate of five hundred one 
dollars ($501.00) per week. 

That the costs of this action are taxed to defendants. 

Signed and filed this 21st day of June , 1984 . 

ROBERT C. LANDESS 
INDUSTRIAL COMM ISSIONER 

.... 
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BEFORE THE IOWA INDUSTRIAL COMM ISSIONE R 

REUBEN MURPHY, 

Claimant, 

vs. File No. 670003 

SYLVAN FAAS, 

Employer, 

and 

D E C L A R A T O R Y 

R U L I N G 

GREAT WEST CASUALTY COMPANY, 

Insurance Carrier, 
Defendants. 

On August 29, 1983, claimant filed for a declaratory ruling 
as follows: 

l. That on April 21, 1981, the claimant while 
employed by Sylvan Faas was operating a semi
trailer owned by Sylvan Faas and that the claimant 
was involved in a motor vehicle accident with a 
third party, Geraldine Baker , in Allamakee County, 
Iowa, and that the claimant suffered injuries as a 
result thereof. 

2. Sylvan Faas's workmen's (sic) compensation 
carrier is Great West Casualty Company. 

3. That the third party's insurance carrier is 
Grinnell Mutual Insurance Company. 

4 . That on April 14, 1983, the claimant, Reuben 
Murphy, 1n Al lamakee County District Court initi
ated a negligence action against Geraldine Baker 
and James Baker regarding the motor vehicle ac
cident occuring (sic) April 21, 1981 in Allamakee 
County. 

5. That attached hereto and made a part hereof and 
marked Exhibit A is a notice of workmen's (sic) 
compensation lien filed on behalf of Sylvan Faas 
and the Great West Casualty Company. 

6. That attached hereto, made a pact hereof and 
marked Exhibit B dated December 4, 1981, is a 
release of all claims signed by the Great West 
Casualty Company regarding the accident of April 
21, 1981 and letter dated December 4, 1981 signed 
by Brian Heacock, legal counsel Great West Casualty 
Company. 

7. That the claimant requests a declaratory ruling 
regarding the applicability of Chapter 85.22, The 
Code, 1983 and subparts as they are affected by 
Exhibit B, the release of December 4, 1981 signed 
by the Great West Casualty Company. 

8. The claimant raises the following questions: 

(a) Does the release cause the lien filed by 
Great West Casualty Company to be noneffective and 
inapplicable against any judgments rendered in 
plaintiff's favor or amonts paid in settlement or 
compromise of the subJect law suit? 

(b) Does the release dated December 4, 1981, 
estop and preclude Great West Casualty company from 
enforcing the provisions of 85.22, The Code, 1983? 

(cl Does the release of December 4, 1981, 
under the provisions of 85.22(3), The Code, 1983 
constitute a consent of the employer or insurer for 
any settlement that would become effective between 
the third party and employee? 

9. Claimant contends that the release dated 
December 4, 1981, is binding on the insurance 
car rier and employer and constitutes a barr (sic) 
to any rights that the insurance carrier may have 
had under 85.22, The Code, 1983 regarding subro
gation and indemnification. That by the execution 
of said release, Great West Insurance Company is 
estopped and precluded from seeking funds from any 
Judgment rendered in plaintiff's favor or amount 
paid in settlement or compromise of this lawsuit 
and that said release constitutes a consent of the 
employer and insurer under Chapter 85.22(3). 

WHEREFORE, claimant prays that the Commission 
issue a declaratory ruling regarding the appli
cability of 85.22, The Code, in light of the 
release signed by Great west Casualty Company dated 
December 4, 1981. 

The employer's eights created by S85.22(l) and (2) are in 
tndemnity and subrogation. See Armour-Dial, Inc. v. Lodge L 

~hipley Co., 334 N.W.2d 142 (Iowa 1983) Obviously, the questions 
>f indemnity and subroga ti on come under the Jurisdiction of the 
listrict court. Therefore, questions 8(a) and Cb) cannot be 
inswered by the industrial commissioner. 

with respect to question 8(c), S85.22(3) states: 

Before a settlement shall become effective 
between an employee or an employer and such third 
party who 1s liable for the injury, 1t must be with 
the written consent of the employee, in case the 
settlement is between the employer or insu-~r and 
&uch third person: and the consent of the -'ll'ployer 
or insurer, in case the settlement is between the 

employee and such third party; or on refusal of 
consent, in either case, then upon the written 
approval of the industrial commissioner. 

In essence, then, if either the empl oyer or employee enter 
into an agreement with a third party and the othe r party (employer 
or employee) refuses to consent to that settlement, then the 
industrial commissioner may make an approval of the agreement. 
Further, the code section states that th~ agreement cannot be 
effective unless the employer, the employee and the third party 
all agree to it or the industrial commissioner approves it. 

It is clear in this case that the industrial commissioner 
did not approve the release as an agreement under S85.22(3). 
The import of that fact would affect the employer's right to 
indemnity or subrogation: however, the precise effect of the 
facts surrounding the release would be a matter for the distr~ct 
court to determine since the rigttts of indemnity and subrogation 
are within its jurisdiction. 

WHEREFORE, the undersigned deputy i ndustrial commissioner 
refuses to rule on claimant ' s petition for declaratory ruling. 

Signed and filed at Des Hoines, Iowa this __illhday of 
September, 1983. 

BARRY MORANVILLE 
DEPUTY INDUSTRIAL COMMISS IONE R 

BEFORE THE IOWA INDUSTRIAL COMM ISSIONER 

TERRY 0. MUSSELMAN, 

Claimant, 

vs. 

IOWA-ILLINOIS GAS AND 
ELECTRIC COMPANY, 

Employer, 
Self-Insured, 
Defendant. 

INTRODUCTION 

Pile No. 682400 

A R B I T R A T I O N 

D E C I S I O N 

This is a proceeding in arbitration brought by Terry Musselman, 
the claimant, against his employer , Iowa-Il l inois Gas and 
Electric Company, to recover benefits under the Iowa Workers ' 
Compensation Act on account of an i n jury he sustained on Hay 15, 
1981. This matte r came on for hearing before t he under signed at 
the Webster County Courthouse in Fort Dodge, Iowa on January 11, 
1983. The record was considered fully submitted on the same 
date. 

On October 5, 1981 defendant filed a first report of injury 
concerning the Ha y 15, 1981 injury. 

The record consists of the testimony of the claimant and of 
Gordon Stiles; claimant's e xhibits A and B, employee progress 
reports; and defendant ' s exhibits l through 27 ( with cover sheet 
identifying the contents). 

I SSUES 

At the outset of the hearing the parties stipulated that the 
Hay 15, 1981 injury arose out of and in the co~rse of employmen t . 
The issues to be determined are whether there 1s a causal 
connection between the injury and the alleged disability1 the 
nature and extent of the disability; and whether claimant is 
entitled to 85.27 benefits. 

REVIFW OF THE RECORD 

Claimant began his probationary employment with defendant on 
January 12, 1981. He was assigned to do security and janitorial 
duties. On Hay 15, 1981 as he was "walking the clock," claimant 
slipped off a 6-8" high platform and struck the outside of his 
right knee against a transformer. Claimant continued to work 
despite some swelling over the lateral knee and numbness below 
the area of contact. Claimant first sought medical care from 
Daniel J. Cole , M.O., the company doctor , on Hay 19, 1981. 
(Claimant mentioned visiting his family doctor at some point in 
time. Neither a report nor bill documents such care.) 

Dr. Cole, board certified family practitioner, testified 
that upon examination he noted claimant had no loss of muscle 
tone nor weakness in the extremity. It was his impression that 
claimant had bruised the peroneal nerve, and he anticipated 
claimant's condition would return to normal when the s welling 
went down and the nerve regenerated. 

When Dr. Cole saw the claimant one month later, claimant 
reported ongoing numbness. Pinprick testing suggested a deficiency 
in the area supplied by sensory LS on the right. Dr. Cole 
explained that such finding was consistent with either pressure 
in the knee or in the spinal cord region. On June 22, 1981 
x-rays were taken of claimant ' s cervical and dorsolumbar spine 
and of his right knee. All findings were normal. After claimant 
called on July 6, 1981 to complain about his persistent symptoms, 
Dr. Cole prescribed Tolectin for inflammation and Tylenol 13 for 
pain. 
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Dr. Cole referred the claimant to Michael J. Kitchell, M.D., 
a neurologist, who examined the claimant on July 30, 19~1. Dr. 
Kitchell reported that claimant's neurological examination was 
entirely normal and recommended that claimant resume normal 
activity. However, on August 6, 1961 claimant complained to Dr. 
Cole of his knee being weak and giving way, and thus, Dr. Cole 
referred the claimant to Paul Stitt, M.O., an orthopedic surgeon. 
Dr. Cole also prescribed Medrol Oosepack, a very potent anti
inflammatory drug, on that date. 

or. Cole did not receive a report from Dr. Stitt. Claimant 
continued to complain of knee pain on September 26, 1961, so Dr. 
Cole referred him to Robert J. Weatherwax, M.D., another orthopedic 
surgeon. or. Cole also observed that claimant had obtained so~e 
relief from using a transcutaneous nerve stimulator for approximately 
a month. 

Dr. Weatherwax examined the claimant on Octo~er 6, 1961. In 
a report dated the same day, he stated: 

Diagnosis: No pathology identified 

Sub~ective: This 40-year-old male in Kay, 1961, 
fel on the job to left knee, inJuring prox imal 
tibia area and area about knee laterally. Since 
then incapacitated with pain, paresthesias, in 
stocking-type fashion, weakness of leg , and marked 
dysfunction. Symptoms have persisted despite 
repeated evaluation and conservative treatment. He 
presents for further evaluation. Has been unable 
to regain functional status to return to work since 
injury in Hay. Describes no locking or swelling in 
knee but notes some giving- way. Has decreased 
sensation in lateral aspect of calf down to foot. 
These symptoms aggravated by activities. 

Objective: Normal full arc of motion with normal 
ligament stability of left knee. No evidence of 
effusion. Slight decrease in quadriceps tone. 
Muscle strength otherwise intact. No meniscal 
signs. Tenderness about patella out of proportion 
with degree of findings. Tenderness over the 
lateral tibial plateau and metaphysis laterally. 
Negative T1nel's sign over peroneal nerve. Sen
sation decreased in stocking-like fashion over 
right lower e xtremity from knee distal. Feigned 
weakness of ankle and foot, not due to nerve damage. 
In watching patient ambulate, there is mar kedly 
distorted gait pattern with flexed knee posture, 
not consistent with typical antalg1c or foot-drop 
steppage type gait. Deep tendon reflexes symmetric. 

Recommendations: I have confronted the patient 
with the fact that there is no objective evidence 
and there are no findings which would e xplain the 
basis for his severe disability and apparent loss 
of function in left lower e xtremity. This patient 
either demonstrates a frank malingerer or a hysterical 
conversion reaction. I find no evidence of serious 
organic pathology and have confronted him so. On 
observing him from the office, his gait pattern 
changed dramatically from what it was while I was 
observing him. No follow-up recommendations made, 
as no pathology was ident i fied and nothing at this 
point is treatable. This gentleman should either 
be made to return to full duty or eliminated from 
Workers' Compensation system if he is presently on 
such. 

(Defendants ' e xhibit 15.) 

During direct examination, Or. Weatherwax elaborated upon 
his objective findings in a manner consistent with his impression 
that claimant was either a malingerer who needed to return to 
work or was suffering a hysterical conversion reaction and 
needed psychological care. 

Upon cross-examination, Dr. Weatherwax acknowledged that he 
had not received any other med1cal reports. Despite tne aoove
quoted statement in his report, Or. Weatherwax testified that he 
did not know if claimant had worked between the time of injury 
and October 6, 1961. Be did not know 1f claimant had received 
any workers' compensation benefits but clarified that such fact 
was not critical to his determination that claimant did not need 
orthopedic care. Be agreed that the slight decrease 1n quadriceps 
tone would be consistent with the history of the inJury insofar 
as claimant favored the extremity over a number of months. He 
agreed that pain thresholds vary and are perceived as real to 
the put1ent regardless of actual source. Dr. Weatherwax seemin9ly 
agreed that he was not concluding claimant was a malingerer or 
had a convers1on reaction. 

Upon cross-examination, Dr. Cole testified that he received 
Dr. Weatherwax's report. He observed that the persistence of 
claimant's complaints were not consistent with the type of 
injury described, and that the longer such symptoms continue 
without objective physical reason, the more likely he is to 
attribute the complaints to a psychological component and to 
defer the matter to one trained in psychiatry. 

Claimant test1f1ed that he was discharged from employment on 
June 19, 1981 for sle~ping on the job and failure to walk the 
clocks at the prescribed time. Claimant explained that his wife 
had cancer and he had to drive her to Rochester, Minnesota for 
treatment on a number of occasions. (Much of the testimony 
during cross-examination dealt with altercations and disagree
ments claimant had with management. Since this case turns 
mainly on the medical evidence, claimant's testimony on such 
matters will not be reviewed herein.) Claimant noted that he 
was successful in applying for unemployment compensation over 
defendant's resistance. Claimant became employed with a commercial 
exterminator in December of 1961. Claimant testified that he 
has trouble doing the climbing required in such job. Claimant 
suggested he was unsuccessful in obtaining employment between 
June 19, 1961 and December 1981 because of his knee. He wore 
his TNS unit on interviews. Claimant testified that his condition 
had improved but he still experienced soreness 1n the injured 
area. He is not under a doctor's care and takes only Tylenol 

and asp1r 1n for his discomfort. Claimant testified that he 
still wears the TNS unit when his knee really bothers him. 

Gordon Stiles, who has wor ked for defendant for 34 years, 
testified that he was claimant's supervisor. He emphasized that 
claimant was discharged on the basis of a six month cumulation 
of problems and that the injury had no bearing on claimant's 
termination. (The rest of Hr. Stiles' testimony dealt with 
claimant's altercations and disagreements with management.) 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of Hay 15, 1961 is causally related 
to the disability on which he now bases his claim. Bodish v. 
Fischer, Inc., 257 Iowa 516, 133 N.W.2d 667 (1965). Lindahl v. 
L. O. Boggs, 236 Iowa 296, 16 N. W.2d 607 (1945). A possibility 
is insufficient ; a probability is necessary. Burt v. John 
Deere Waterloo Tractor works, 247 Iowa 691, 73 N.W.2d 732 (1955). 
The question of causal connection 1s essentially within the 
domain of e xpert testimony. Bradshaw v. Iowa Methodist Hospital, 
251 Iowa 375, 101 N.W.2d 167 (1960). 

However, e xpert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Bu r t, 247 Iowa 691, 73 N. W.2d 732. The opinion of experts need 
not be couched 1n definite, positive or unequivocal language. 
Sondag v. Ferris Hardware , 220 N.W.2d 903 (Iowa 1974 ). However, 
the expert opinion may be accepted or re)ected, in whole or in 
part , by the trier of fact . .!£· at 907. Further, the weight to 
be given to such an opinion is for the finder of fact, and that 
may be affected by the completeness of the premise given the 
e xpert and other surr ounding c i rcumstances. Bod1sh, 257, Iowa 
516 , 133 N.W.2d 667. See also Musselman v. Central Telephone Co. 

261 I owa 352, 154 N.W.2d 126 (1967). 

Section 85.33(1), Code of Iowa, 1963, provides: 

Except as provided 1n subsection 2 of this 
section, the employer shall pay to an employee for 
injury produci ng temporary t otal disability weekly 
compensation benefits, as provided in section 85.32, 
until the employee has returned to work or is 
med i cally capable of returning to employment 
substantially similar to the employment in which 
the employee was engaged at the time of injury, 
whichever occurs first. 

If a claimant contends he has indust r ial disability he has 
the burden of proving his injury results in an ailment extending 
beyond the scheduled loss. Kellogg v. Shute and Lewis Coal Co., 
256 Iowa 1257, 130 N.W.2d 667 (1964). 

ANALYSIS 

Claimant has failed to prove by a preponderance of the 
evidence that he sustained any disability as a result of the Hay 
15, 1961 work injury. The record is devoid of evidence es
tablishing that claimant suffered any resultant injury that 
e xtended to the body as a whole, that was permanent 1n nature or 
that amounted to temporary total disability. 

The doctors seemingly agree that there is no physical 
involvement of the body as a whole. The reference to sensory 
deficiency in the LS area is inconclusive. That Ors. Cole and 
Weatherwax mention conversion reaction as a possible reason for 
claimant's persistent complaints does not satisfy claimant's 
burden of establishing a psychological injury. Neither doctor 
felt qualified to draw such conclusion. Obviously, this trier 
of fact is not qualified to do so. Indeed, the record reviewed 
as a whole by a non-medical e xpert tends to support the alternative 
possibility mentioned by both doctors. 

None of the medical e xper t s conclude that claimant has any 
residual impairment to his right lower e xtremity. Claimant ' s 
testimony rega r ding ongoing pain and weakness does not satisfy 
his burden of proof. It should be noted here that any def1c1enc1• 5 

in Dr. Weatherwax 's his t ory or his confusion between the left 
and right e xtremity could not ipso facto add anything to claimant's 
burden of proof. 

Claimant continued to perform the same work he was doing on 
the date of injury until he was discharged for reasons not 
related to any alleged disability. While claimant may argue_ 
that even though he pursued unemployment benefits and otherwise 
held himself out as employable t here were jobs he could not 
perform because of his knee condition, the fact remains that he, 
both medically and as demonstrated, was capable of performing 
the same or substantially similar work at and after the time of 
his discharge. 

Claimant is entitled to reimbursement of mileage expenses 
incurred in obtaining the e xamination by Dr. Kitchell as described 
by t he claimant at the time of the hearing. Defendant admitted 
liability for an injury arising out of and in the course of 
employment at the time of the hea r ing. Authorization would not 
have been a viable issue for the t ime period prior to admission 
of liability. The examination was an e xtension of Dr. Cole's 
treatment of the inJury and therefore comes within the purview 
of Code section 8S.27. 

FINDINGS OP PACT AND CONCLUSIONS OP LAW 

nc 

"· ""-

-l!L!i 

l 

-

WBER£POR£, for all the reasons set forth above, the unders1gned 1 ~ 
and Conclusions of 11 ,. hereby makes the following findings of fact 

law: 

FINDING 1. On Kay 15, 1981 as claimant was •walking the cl~ck" 
as part of his security duties for defendant, he slipped of a 
6-8" high platform and struck the outside of his right knee 
against transformer. 

FINDING 2. The parties stipulated that the Kay 15, 1981 1n3ury 
arose out of and 1n the course of c..la imant's employment. 

FINDING 3. Claimant complained of pesistent nUJ11bneaa, pain and 
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eaknesses in t he knee even a f ter the s welling subsided but 
ont inued to work until June 19, 1981, when he was discharged 
or a cumulation of problems and not because o f the work injury. 

I NDI NG 4. Claimant has sustained no permanent impairment as a 
esult o f t he work injury, and his ongoing compla i nts are not 
upported by objective clinical findings and are not consistent 
ith the desc r ibed i njury. 

INDING 5. Whether claimant suffered a conversion r eaction as a 
esult of the wo rk injury cannot be determined. 

ONCLOSION A. Cl aiman t bas not sustained bis burden of proving 
hat he sutfered a ny disabili t y as a result of the Hay 15, 1981 
ock injur y. 

I NDING 6. Dr. Kitchell's e xamina t ion was reasonable and 
ecessary. 

~NCLUSION 8. Pursuant to Code section 85.27, claimant is 
ntitled to reimbu r sement of mileage e xpenses incurred in 
~taining Dr . Kitchell's e xamination. 

ORDER 

THEREFORE, IT IS HEREBY ORDERED that claimant take nothing 
, the way of we ek ly benefits from this proceeding. 

Pursuant to Code section 85.27, defendant is ordered to 
?imburse c l aimant for mileage incurred in obtaining Dr. Kitchell'& 
<a~ination: 120 mi les x .22: $26. 40. 

Costs of the proceeding are taxed to the defendant. See 
idustrial Commissioner rule 500-4 .33. 

Signed and f i l ed this .:z.~,L.day of September, 1983. 

LEE M. J ACKWI G 
DEPUTY INDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

\LPH 0 . NEWMAN, 

Claimant, Pile No. 632017 
3. 

A p p E A L 
)HN DEERE OTTUMWA 1,0RKS, D E C I s I 0 N 

Employer, 
Se lf-1 nsu red, 
Defendant . 

STATEMENT OF THE CASE 

Defendant appeals from a proposed decision in arbitration 
•erein claimant was awarded 300 weeks of permanent partial 
sability and medical e xpenses. 

The record on appeal consists of hearing transcript volume I 
corded Hay 18, 1981 and containing the testimony of claimant, 
n Hedlund, Larey Blomme, Dean Sylvester, Sam Weight, Harold 
rtis, Dennis Ray Poree , and John Harry Pierson; hearing 
anscript volume II recorded July 7, 1981 and containing the 
stimony of claimant; hearing transcript volume III recorded 
ptember 10, 1981 ano containing the testimony of claimant, 
ed Donovan Propp, and Robert Weirback; claimant's exhibits l 
cough 9; defendant ' s e xhibits l through 6, 7-A, 7-B, 8, 9-A, 
B, 10 through 15, 16-A, 16-8, and 17 through 25; the deposition 
claimant; the deposition of Walter E. Herrick, H.D. (including 

position exhibits 1-A through D, 2-A through 2-I, and 3); the 
Position of Thomas R. Wolf, D.O. (including deposition exhibits 
and 2); the deposition of Hal Bates Richerson, H.D. (including 
position exhibits 1 through 4); the deposition of J.C. N. Brown, 
D. (including deposition exhibit l); the deposition of Todd F. 
nes, Ph.D. (including claimant's deposition exhibits land 2, 
d defendant's deposition exhibit l); the deposition of Michael 
trick Goheen (including claimant's deposition exhibits 6 and 
and defendant's deposition exhibit 11); the deposition of 

arles A. Peterson (including claimant's deposition exhibits l 
d 2); the deposition of Daniel Broghammec (including deposition 
hibits 4-A through D and 5-A and B); the deposition of John 
den Bloodsworth (including deposition exhibit l); and the 
iefs and filings of both parties on appeal. 

ISSUES 

The issues on appeai as set forth by defendant are as 
llows: 

1. Whether the deputy erred in that the decision was not 
ppocted by substantial evidence and, in fact, was contrary to 
e evidence presented. 

2. Whether the deputy erred in finding that claimant had 
stained his burden of proof that some employment incident or 
tivity was a proximate cause of any health impairment on which 
bases his claim. 

3 . Whether claimant failed to sustain his eden of proof 
at he received any injury arising out of and,, the course of 
s employment. 

In addition to the issues stated by de fendant, claimant's 
reply brief sets for th additional issues as follows: 

l. Whether the deputy erred by finding that claimant fai l ed 
t o sustain his burden of proving a physical injury to his throat 
and chest as a result of the incident of Harch 1, 1979 and 
subsequent e xposure to fumes while working foe defendant. 

2. Whether the deputy erred by finding that e xaminations 
conducted by Dr. From and Dr. Hines were S85.39 exams. 

REVIEW OF THE EVIDENCE 

Claimant, 37 years old at the time of his hearing, is a high 
school graduate and has received some mechanical training at 
Universal Trade Schools and General Motors Training Center in 
Omaha. Upon leaving school claimant's first employment involved 
doing mechanical work foe Roy Lewis in Linby, Iowa, rebuilding 
tractor and automobile engines. He next worked foe a Ford 
tractor dealership where his duties included overhauling and 
steam cleaning tractors. Claimant also became familiar with the 
operation of welding equipment while working fo e the Ford 
dealership. His next place of employment was Dickey Transport 
in Packwood where he worked full-time as a truck mechanic until 
1966, when he s witched to part-time status and began to aid his 
father in farming 600 acres. Claimant left his employment with 
Dickey entirely in 1970, and purchased a 160 acre farm upon 
which he constructed a mechanics workshop of his own . Between 
1972 and 1978 claimant farmed his own land plus 135 rented acres 
and performed an estimated 30 to 35 (average) hours of mechanical 
work each week. He also raised sheep and ca t tle from 1972 until 
1976. Claimant went to work full-time as a welder foe defendant 
in 1978. (Transcript, Vol. I, pp. 111-120) 

Claimant testified to having su f fered emotional trauma from 
1972 to 1976, mainly as a result of frequent confrontations with 
his neighbors. In 1976 he accidental l y ran over his neighbo-".-s' 
mailbox, resulting in criminal charges being filed (and later 
dropped) against claimant. Claimant in turn filed suit against 
his neighbors alleging malicious criminal prosecut i on and 
intentional infliction of emotional haem, and testified at the 
arbitration hearing that his mental condition caused him to have 
to sell his livestock in 1976. He denied having any problems 
performing the duties required by his farming operation in 1977 
and 1978, but noted that he had t o hire some e xtra help following 
his divorce in 1977. Claimant's abilities to operate welding 
equipment and diesel powered farm equipment prior to March, 1979 
were much emphasized. (Tr., Vol. I, pp. 121-130; Defendant's 
Exhibit 8) 

Claimant also testified that he suffered from numerous head 
colds and sinus problems through 1976. (Tr., Vol. I, pp. 122-
131) Thomas R. Wolf, o.o., testified that claimant has been one 
of his patients since 1966. Dr. Wolf treated claimant mainly 
foe colds, coughs, and sore throats, but noted during his 
deposition testimony that claimant had been diagnosed in 1973 as 
suffering from manic depressive illness which had required 
Lithium Carbonate therapy on an ongoing basis. (Wolf Deposition, 
pp. 47-48) Claimant was seen by Dr. Wolf on August 8, 1976 at 
which time he complained of post nasal drip, a sore throat 'and 
burning in his chest. He was admitted to the hospital whe;e he 
was oiagnosed as suffering from acute bronchitis. (Wolf Dep., p. 
7; Claimant's Ex. 1) In a November 29, 1976 letter to the 
University Hospital Internal Hedicine Department confirming 
further tests of claimant, Dr. Wolf suggested further evaluation 
by the Department of Psychiatry. (Wol f Dep. Ex . 2) 

Claimant was admitted to the Psychiatric Hospital at the 
University of Iowa Hospitals on Decembec 9, 1976. A psych1atcic 
history dated December 10, 1976 states in part: 

PA1IENT IDENTIFICATION: This is the f1rst Psychiatnc 
Hospital admission foe Ralph Newman, a 33 year old 
white married farmer from Hedrick, Iowa. The 
patient was referred by Thomas Wolf, D.O. of 
Richland to the Department of Internal Medicine for 
evaluation of chronic respiratory symptoms. The 
patient is referred to Psychiatry from Internal 
Medicine for evaluation of manic symptoms. Many of 
the detdils of the history as obtained from Hr. 
Newman are difficult to evaluate and outside 
records will be obtained. 

CHIEF COMPLAINT: The patient desires help with his 
manic depcess1ve disease. 

PRESENT ILLNESS: Mr. Newman states that he has had 
many periods of high moods and low moods since 
1972, with the low moods being much more predominant. 
The patient describe~ tis high mood which lasts 
from d few minutes to never more than one day, has 
periods when he is full of energy, sleeps only 
several hours per night , makes many plans and is 
generally euphoric. During these high periods he 
states that he talks very much and friends have 
noted his quick change in subject. The patient 
describes his low mood as lasting from one week up 
to six to eight weeks and says that duc1ng these 
periods he often will stay in bed for two to three 
days, is withdrawn, has decreased concentration, 
decreased appetite, decreased interest in work, but 
denies any crying spells or suicidal ideation. The 
patient notes that his mood may swing very quickly. 
One moment he will make many plans and then in a 
minute he will be in a depressed mood. Foe the 
last several weeks the patient states that he has 
had •everal episodes of his high mood. At present 
considers himself normal. 

The patient states that his mood swings began 
suddenly in 1972, at which time he felt •out of 
balance", was more irritable and he went to a 
general pract1tioner for evaluation of some stomach 
distress. The patient was then refereed to a Dr. 
Hahanna, a psychiatrist in Bloomfield. At this 
time Valium and Librium up to 20 mg. a day of each 
did not help the patient and he reacted to the 
medication with shak,ness and jitters. The patient 
continued t o see De. Mahanna, approx imately for 
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about every three months, no apparent improvement. 
In January of 1973, the patient states that he 
began to have a ringing in his ear which often 
sounded like a freight train going from one ear to 
the other. In July of 1973, when the patient was 
hospitalized for ulcers, Navane was given to the 
patient and the ringing in his ears stopped. Later 
on 25 mg. of Tofranil was substituted for the 
Navane and this also controlled the ringing in the 
ears. The patient has noted intimate (sic] ringing 
in his ears since that time. The patient was began 
on 900 mg. a day of Lithium in January of 1974, and 
continued on this dosage for approximately two 
years until June of 1976, when his blood levels of 
Lithium were finally checked and the dosage was 
raised to 1200 mg. a day. Since that time the 
Lithium dosage has been adjusted repeatedly between 
900 and 1200 mg. per day. The patient is currently 
taking Lithium 1200 mg. a day and Tofranil 25 mg. 
per day. 

PAST MEDICAL HISTORY: Is remarkable for a number 
of allergies as a child which caused hives and skin 
rash. He said he was tested and positive for 
nearly everything. These allergies abated with age 
and currently he is only allergic to cigarette 
smoke, hog dust and corn dust. These cause a 
generalized coughing spell which lasts for one hour. 
Other respiratory problems by the patient include 
an episode of histoplasmosis in 1965 which was 
combined with infectious mono at the same time. 
The patient also had an episode of acute bronchitis 
and in September of 1976, which was treated with 
Ampicillin. The patient is being evaluated by an 
Internal Medicine for his respiratory problems. 
The patient denies any trauma to his head. He 
suffered the loss of the distal phalange on the 
left index finger in an accident 10 years ago. In 
the summer of 1976, the patient tore some muscles 
in his back and has been quite limited in his 
ability to work since. 

REVIEW OF SYSTEMS: Is positive for a numbness in 
the patient's feet and hands which he says began in 
early November. During this time he has had 
episodes where both of his hands totally blanch as 
do the heels of his feet. The patient also notes 
chills during this time for which he would often 
stay in the bathtub for 10-12 hours before relief 
would be obtain (sic]. He also has had several 
episodes of profused sweating during this time. 
The patient says that when the numbness in his feet 
started it felt as if he was walking on corn 
kernals (sic] in his boots. 

MENTAL STATUS EXAM: Revealed a smiling, cooperative, 
casually dressed white male with hyperactive motor 
activity. Stream of thought and speech showed 
circumstant1al1ty, loss of goal and flight of ideas. 
The patient's mood was happy and his affect was 
appropriate. Content of thought revealed no 
delusions, hallucinations, phobias, compulsions, or 
obsessions. The patient was oriented X3. Memory 
of remote, past, ~ecent past and immediate and five 
minute recall were all intact. The patient was 
informed to general information and was able to 
carry out calculations without difficulty. The 
patient has good insight into his illness and 
realizes that he needs medical attention. 

PHYSICAL EXAMINATION: The patient exhibited a fine 
resting tremor of his hands and also tongue. His 
neurological exam wa~ unremarkable otherwise. 
IMPRESSION: Bipolar affective disorder. The 
patient is currently in a hypomanic state. (Cl. Ex. 
1, University of Iowa records for 1976) 

Claimant was discharged on January 17, 1977 with the recommenda
tion that his progress be monitored as an outpatient at the 
Psychiatric Department. The discharge summary dated January 25, 
1977 states in part: 

Hospital Cours~: Uneventful. Patient was discon
tinued of all the medications like Librium, Valium 
and Tofranil. He was started only on Lithium 
Carbonate which was increased up to 2100 mg but 
patient had a problem with variable Lithium levels 
which ranged anywhere from .8 to 1.4 so his Lithium 
waa gradually decreased. At the time of discharge 
he had Lithium level of .86 and he was taking about 
1200 mg of Lithium. He had no other problems other 
than the development of acute bronchitis and 
patient complains of this and says it is because he 
is allergic to smoke and the ward is full of smoke. 
So we referred him to the Allergy Clinic whose 
impression was that there was no obJective evidence 
of allergy, so patient may be having rhinitis. If 
it continues and needs control, patient should have 
decongestant and antihistamine, something like 
Actifed. He was also referred to Psychology for 
relaxation since patient had problems sleeping and 
constantly complained about tension. Patient was 
shown relaxation of his muscles and at the time of 
discharge patient stated that It really helped him. 
(Cl. Ex. 1, Univer~ity of Iowa records for 1977) 

Claimant was seen periodically at the Department of Psychiatry 
in Iowa City with complaints of thought racing, restlessness, 
insomnia, and unsubstantiated physical discomforts. Clinical 
notes indicate that claimant sometimes raised his dosage of 
Lithium Carbonate, or in the alternative would discontinue its 
use. Clinical notes dated August 28, 1978 indicate that claimant 
had stopped using Lithium Carbonate. That report identified 
claimant as being chronically hypomanlc and urged him to resume 
the use of medication. ( Cl. Ex. 1, University of Iowa records 
for 1977 and 1978) 

Claimant began working full-time as a welder for defendant 

in November, 1978 with no initial difficulty in performing his 
job. He testified that he did piecework welding on the night 
shift and that on March 1, 1979, he was working with his face 
relatively close to the weld when there was an explosion at the 
point of the weld. Claimant experienced a scalding sensation in 
his throat and after welding a few more pieces he began to 
assist another employee bore holes into pipes. He returned to 

his welding post the tollowing night and continued to weld 
throughout March and April. Claimant testified, however, that 
his throat would become sore when he worked, with the condition 
worsening through the week, but clearing up over the weekends. 
(Tr., Vol. I, pp. 139-143) 

Claimant fHst sought medical help for his cow.plaint on May 
5, 1979 with Dr. Wolf. At that time Dr. Wolf made a diagnosis 
of acute bronchitis due to industrial asthma which he described 
as a tightness and burning in the chest brought on by exposure 
to fumes or toxic vapors. Dr. Wolf admitted, however, that 
there are no tests which may be administered in reaching such a 
diagnosis. (Wolf Oep., pp. 50-51) 

Claimant attempted to return to work on the night of May 5, 
1979, but was unable to finish his shift due to the pain in his 
throat while he welded. He visited the plant's first aid 
department that evening where the nurse on duty expressed her 
concern that claimant visit a doctor, but refused to refer a 
doctor at defendant's expense. (Tr., Vol. I, p. 147; Tr., Vol. I 
pp. 5-6) Claimant then returned to see Dr. Wolf who on May 12, 
1979 prepared a note which stated: "Mr. Newman has industrial 
asthma caused by welding fumes. He must be removed from these 
fumes or areas of high industrial gases. A relocation in a 
different area in the plant with lower levels of industrial 
fumes is necessary.• (Herrick Oep. Ex. 2-A) 

Claimant was given a brief exam on May 14, 1979 by Walter E. 
Herrick, M.O., who is employed part-time by defendant to perform 
preemployment exams and conduct sick call for employees. Or. 
Herrick testified that while he found no physical abnormalities 
with claimant and would not have placed any restrictions upon 
him based upon his own examination, it is his normal procedure 
to at least initially honor any requests for restrictions which 
are made by an employee's personal physician. Based upon the 
May 12, 1979 note from Dr. wolf requesting a duty transfer for 
claimant, a company doctor's permit restricting claimant from 
welding was issued by Dr. Herrick until such time as claimant 
could be examined by a specialist for pulmonary disfunction. 01. 
Herrick noted, however, that in his examination of claimant none 
of the telltale signs of an asthmatic condition were present, 
and that he diagnosed claimant as suffering from a hyperventila· 
tion syndrome caused by tension or stress which may or may not 
have been employment related. (Herrick Oep., pp. 26-30, 35-37; 
Herrick Dep. Ex. 2-C) Claimant also visited Dr. Herrick upon 
his return to work on May 29, 1979, at which time it was again 
noted that there was no evidence of an asthmatic condition. 
(Herrick Dep., pp. 33-34) 

Dr. Herrick's records from the two visits with claimant in 
Hay, 1979 do not indicate that claimant was having throat or 
chest problems at that time. He noted that he was told of no 
pulmonary problems or psychiatric problems at either of the t~o 
visits or during his preemployment examination of claimant. or. 
Herrick suggested that had claimant checked yes to inquiries 
about nervous or mental disorders on a preemployment questionnair 
additional inquiries "'ould have been made concerning his employ
ability. (Herrick Oep., pp. 23-25) Claimant testified that t.t 
specifically described soreness and blisters which were in his 
throat and the burning in his chest, but Dr. Herrick refused to 
look at his throat. (Tr., Vol. 11, pp. 8-9) 

Claimant returned to work on May 29, 1979 pursuant to a 
release by Or. Wolf (see Herrick Oep. Ex. 2-8), and was assigned 
to an assembly line post where belts were installed on bailers, 
He testified that the bailers were pulled out of painting boot~• 
to the area where the belts were installed. Claimant was 
required to climb into the bailer to install the belts, after 
which the bailer was then tested. He testified that the combina· 
tion of paint fumes, diesel fumes, and welding fu~e~ (welders 
were apparently stationed as close as 25 feet away) caused 
blisters in his mouth and throat to start bleeding and his chest 
to burn. Claimant returned to first aid on June land again on 
June 4, at which time Dr. Herrick issued a new permit which 
restricted claimant from working around welding, dust, or fumes, 
(Tr., Vol. ll, pp. 13-17; Herrick Dep. Ex. 2-D and 2-EJ 

On June 4, 1979, claimant was assigned to a pool of disabled 
workers who performed general yard work, and after impressing 
upon a supervisor that he could tolerate dust despite the 
restrictions issued by Or. Herrick, he was assigned to the sheet 
steel shed. Claimant testified that his initial work in the 
steel shed involved sweeping and general cleanup, and he denied 
having any problems tolerating excessive dust. (Tc., Vol. II, 
pp. 18-21 I 

Defendant arranged for claimant to visit Kenneth R. Kingsbu< 
M.D., an internal medicine specialist, on June 5, 1979. In a 
letter dated July 3, 1979, and addressed to Dr. Herrick, De. 
Kingsbury first reviewed claimant ' s history and then stated: 
"Examination did not disclose any significant abnormalities. 
Routine laboratory studies which 1ncluded arterial blood gases, 
routine blood count, sedimentation rate, pulmonary function 
tests and chest x-ray were all normal. I felt that the patient 
did not have obstructive airways disease.• (Cl. Ex. 1, Or. 
Kingsbury's records; Def. Ex. 2) 

Claimant testified that when he visited Dr. Kingsbury, th• 
blisters in his throat were extremely bad and he was not able to 
take a pulmonary function test that same day because exhaling 
air was too painful. Claimant testified as follows: 

Q. Did Dr. Kingsbury look at your throat? 

A. Yea, he did after I pleaded with hi■ long 
enough. 

Q. Did he indicate anythlng when he looked at your 
throat? 

,.. 
A. Kind of laughed. "You are going to have to 
keep out of those fumes. We ace going to cun some 
tests and see if there is anything wrong with you.• 
("'r •• Vol. II, pp. 24-25) 
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Or. Herrick's records show that he next examined claimant on 
e 12, 1979, when he complained of a rash in h1s throat, Dr, 

t rick testified that cla1mant's lungs were clear, there were 
wheezes, and there were no abnormalit1es 1n his mouth or 

t oat. (Herric~ Dep., pp. 39-40) 

Claimant testified in late June, 1979 he was assigned to a 
outside spraying iron with a rust preventive, Prior to 

inning the Job claimant asked for, and was refused, a respirator 
b the plant nurse and safety supervisor, He experienced 

~diate pain in the throat and had to be reassigned to work 
ide the steel shed after two and one-half hours ot spraying. 
imant testified that he was tcansferred back to welding on 

a f 9, 1982. After welding for two days, he sought treatment 
f • John J. Finnecan, K.O., of Bloomfield who arranged for 

1mant to undergo testing at the Department of Internal 
,cine at University Hospitals in Iowa City. (Tr,, Vol. II, 
30-35) On July 12, IQ79, Dr. Herrick issued a new doctor's 

oit which again restricted claimant from welding or working 
ind dust and fumes pee Dr. F1nneran and until a report from 
Iowa City testing could be obtained. (Herrick Dep. Ex. 2-G> 

In a letter dated July 24, 1979, addressed to Dr, Pinneran 
a carbon to Dr. Berr1ck, ~enneth Nugent, K,D,, from the 

s1on of Pulmonary Diseases at University Hospitals, wrote: 

You, patient 
July 19, 1979. 
chest pain. 

was seen in the Pulmonary Clinic on 
The d1agnosis was recurrent left 

Kr. Newman gave a htstory of a [sic) 1nteroittent, 
burning left sided chest pain wh1ch occurs after 
exposure to welding fumes and paint fumes. These 
symptoms have occurred during the last four months1 
and the symptoms have not been associated with 
severe cough or dyspnea. The patient denied 
cigarette smoking, asthma and hemoptysia. 

The physical exam1nat1on revealed a blood 
pressure of 130/84, pulse 64, respirations 16, 
,eight 87 ~g and height 177 cm. The REENT examina• 
tion was unremarkable. The lungs were clear to 
suscultation and percussion, 

Pulmonary function tests done 1n Ottumwa, Iowa 
•ere rev1ewed and felt to be nor11al. Chest x-rays 
'eviewed and felt to be normal. A methacholine 
:hallenge test was performed today and was negat,ve. 

Assessment - Kr. Newman does not have any 
v1dence of chronic or permanent pulmonary dtsablity, 

Its symptoms of cecurrent left chest pain are 
1ssociated with exposure to welding fumes and paint 
pray and he is not free of these symptoms since 
is )ob responsibility was changed. Tam unable to 
xpla1n to [s1c) mechanism for this pain. The 
egat1ve Kethachol1ne teat cules out significant 
ronchial hypecreact1vity. Kr. Newman should avoid 
elding and paint exposure at work when ever 
oss1ble. No fuctber evaluation or therapy 1s 
ndicated at this time. 

We will gladly reevaluate Kr. Newman in the 
uture if necessary, (Cl. Ex. l, University of 
owa Bosp1tal records, 1979) 

n July 20, 1979, claimant r~sumed working at the steel shed 
hi was in the process of being remodeled. Claimant testified 

he aga1n experienced burning in the chest and breaking out 
e throat after painters and welders began to work on the 
ation project. Cla111ant began misung w,ork on August 15, 
and was examined again by Dr. Herctck on August 16, 1979, 
Vol. II, pp. 39-45; Vol. III, pp. 4-6) Or. Herrick 

f1ed as follows concerning the August 16, 1979 examination 1imant: 

D1d you examine his throat? 

I exam1ned his throat at---

Now, d1d you do that----

·-with a light and a tongue blade. 

What d1d you see, if anything? 

No abnormalities. He had a normal appearing roat. 

D1d you examine his neck? 

Yea, sir, for lymph nodes and any enlargement 
any glands. 

Doctor, based on that August 16, 1979 examina
on, could you find anything of a physical nature 
ong with Mr. Nel<lllan? 

I never found anything on any examination wrong 
th Hr. Newman and----

MR. HANSSEN: I would object to that question. 
'snot cesponsive to the--I would object to that 

, ,wer; it's not responsive to the question. The 
lctor is going far beyond what the scope of the ,.,stion was. 

( (By Hr. Johnso~) I asked you with reference to 
1, August 16, 1979 e xamination. 

I My examination of August 16, 1979, revealed no 
1•slcal abnormalities. 

( What did you do following that August 16, 1979 
• mination of Kr. Newman, if anything, relative to 
t and his status at John Deere? 

A After I e xamined Kr. Newman on the 16th of 
~ ust , '79 and found no abnormalities , and having 
t t repor t from Dr, Kingsbury indicating no 
P monary disfunc t ion, and having waited a month ~o 

be given no■e form ot report lrnm lowo City o, Crom 
someone relot1ve to somo phys1,ol o~normallty of Kc. 
Newman, and hoving been supplied r~ne, I talked 
with the Personnel Department and said I could seo 
no reason why this man's restclction Dhe~ld be 
continued, 

Q. And did you at that time releaae t~e restriction 
previously lssJed by you? 

A. I did, I Inferred It to be removed Ir my 
conversations wit~ the Poraorncl people, that I 
could find no p~yslcal reason for them to be 
continued, nor could Dr. Kingsbury, no, had I 
received a report that I felt reliable from any 
ot~cr medical source. (Herrick Dep,, pp. 47-49) 

Claimant l=ediately contacted Dr, Nw ert in Iowa City wh~ 
B<ranged for claimant to be examined by D1. Rottman, an ear, 
nose and throat specialist, on August 17, 1979. Dr. Rottman'& 
repo,t stated1 

SUBJECTIVE: Ralph Ne- an ts a 35 year ~ld Bingle 
welder who ia referred from the P~lmona,y Clinic 
for evaluation of oral ulcers. The patient was 
evaluated in the PYlmonary Clinic for bucnlng 
left-sided chest pain which occurs after exp<Jsure 
to welding fumes and pair (sic) fumes. He was 
evaluated with chest •-ray, pulmorary tunctlon test 
and methacholine challenge test1 all ot whlc~ ~ere 
negative and It was their rc,ommendatio that the 
patient avoid welding anrl paint exposJre at wo,~. 
Re also complains of a ,hronlc sore throat during 
this tim which burns, with a histo,y oL hoarseness 
ard developccnt of ced papulea in the back ot his 
throat which enlarged and coalesced. These have 
now resolved. T~er was no oral bleedlrg or 
roapiratory distress a~d in particular the patient's 
story changes f<o■ one min te to the rext. 

PHYSICAL £XAKJIIM ION 1 
~ARS1 Rinne teat was positive at l5b, Sl2 and 1024 
Hz forks. Weber mtdline, Patient heard a snft 
whisper voice AU, The TKs we,c clear and mobile. 
NOSE: T~ere ~as septal deviation to the left 
without ~us or other masses roted. 
ORAL CAVITY1 llo int,ao,111 ulcerations or masses, 
OROPHARYNX1 There was re■ idual tonsilar tissue In 
the lnfe,1or pole and superior ~ole on the left. 
Th1s was not int lammed (s1cJ ard there were ro 
purulent crypts. The o,~pharynx •Ill not intlarJOed 
(Uc), 
IIASOPHARYllX1 Clear, 
HYPOPHAYRNX: The left true vocal c~rd was 110derately 
erythomatous ord t~tckcred, No areas of ulce,ation, 
leukuplakla or exophytl, could be appreciated. 
llECK1 Supple without palpable odenopathy, 

DIAGllOSTIC IKPRCaSION: Chronic laryngitis secondary 
to Industrial toxic fume&, The patient may trdeed 
have ~ad a p~aryngltis in the past on the same 
basis. 

RECOHKENOATIONS• Agree with Pulmonary Hed1cine, 
that potient should ovoid welding and paint exposure 
at wor~ and certainly i[ he needs to cortiruo to 
work 1n this type of environment, to ~ea, a maok, In 
addition, h'-'miditicotion at night ~ould be ~elpful. 
The larynx sho~ld bo re-exam1nud ir three months' 
time. (Cl. Ex, I. University ot Iowa Hospital 
rcc~rds, 19791 

Claimant did not return to work for defendant following 
Auguot 14, 1979. Medical records kept by defendant's tlrs aid 
department indicate that or Auguat 20, 1979 cla1mart cepo,ted 
that the doctors In Iowa City told him not to return to work 
until he hod seen Dr. rlnneran, On August 21, 1q79, claimant 
reported that he wo..,ld not be obl,1 to see Dr. rinne,an until the 
following day, On August 23, 1979, claimant reported that his 
appointment with Dr. Plnneran the day b~fore had been cancelled 
because the doctor had had an em@rgency, (Cl, Ex. 1, or. Hec<lck) 
On August 22, 1979 cloimant was sent a three-day quit letter by 
defendant's personnel deportment, Michael Patrick Goheen 
testified that under the labor agreement in effect, it an 
employee is absent from work for three days without a satisfactory 
reason, he Is considered to have quit hie employment, Mr. Goheen, 
who is the industrial relations administrator at John Deere 
Ottumwa Works, testified that a reinstatement hearing was held 
at the request of claimant. In attendance at the hearing which 
wan held August 2J, 1979 were claimant, Kc. CohPen, and two 
union representat1ves. When a aat1sfactory reason for his 
absence was requested from cla1mant, he produced a handwritten 
note from P. C. Perkins, H,D,, wh1ch stated: •rt is my optnion 
that Ralph Newmon Is sensitive to welding. Therefore, this 
exposure at anytime will probably bring about an acute reaction, 
Would endorse a total absence from such exposure.• (Cl. Ex, 1, 
Sigourney Clinic; Def. Ex. 11) 

Kr. Goheen refused to accept as satisfactory the note from 
Dr, Perkins because It did not state whether or not claimant was 
unable to work or when he could return to work. Kr. Goheen 
testified that the hearing was recessed until the tollowtng day 
to allow claimant time to secure documentation of treatment or 
care !rom Dr. Finneran. When the hearing reconvened at 1:00 p.m. 
on August 24 , 1979, claimant indicated that he had been unable 
to reach Dr. Pinneran, but offered another note from Dr. Perkins 
signed August 24, 1979. Mc. Goheen again refused to accept a 
note from Dr, Perkins, explaining to claimant that becaus~ Dr. 
Finneran had been designated as h1s treating physician, some 
documentation would be required from that source. Hr. Goheen 
testified that claimant left the hearing to seek out or, Finneran 
that afternoon so as to be able to present records of hls 
medical problems and care on the same day. Claimant returned at 
3:00 p.m. that afternoon without having obtained any record or 
correspondence from Dr. Finneran, and offered to terminate h1s 
employment voluntarily if defendant would pay him foe accumulated 
earned bonus hours. (Goheen Dep., pp. 5-15) Claimant was paid 
tor the balance of hie accumulated hours and signed a voluntary 
termination ot employment form on August 24 , 1979. (Def. Ex. 7-A, 7-B) 

• 
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Claimant testified that on both days of the reinstatement 
hearing Hr. Goheen told him that if he did become reinstated 
then it would be back into the welding departments. (Tr., Vol. 
III, pp. 12-14) 

Claimant testified that after leaving his employment with 
defendant he found a short term )Ob hauling dry fertilizer 
during October or November of 1979, but was forced to leave the 
Job due to his inability to work around gasoline or solvents. 
Be then attempted to do tractor repair work in his garage, but 
again was forced to abandon his projects due to problems associated 
with breathing solvent fumes. He also attempted to do some farm 
work, but testified that the exhaust fumes from diesel farm 
equipment seemed to cause greater burning and irritation than 
other fumes. Claimant stated that the roof of his mouth will 
"fire up" immediately upon exposure to fumes, but the burning in 
his chest usually takes a few days to start. Depending upon the 
severity of his exposure to fumes, 1t sometimes takes up to 
three or four weeks for the burning and irritation to subside. 
Claimant testified that he sold his equipment in October, 1980, 
so that he would not be tempted to continue trying to work in an 
environment that is detrimental to his well-being. (Tr., Vol. 
III, pp. 15-21) 

Claimant continued to see or. wolf periodically from December, 
1979 until the date of his testimony, September 1981. On 
oece~er 12, 1979, claimant complained about not being able to 
keep warm and losing track of time. On January 21, 1980, he 
complained of nausea and dizziness. On April 2, 1980, claimant 
complained to Dr. wolf about being allergic to vapors, soreness 
1n the roof of his mouth, and inflamed vocal cords. Dr. Wolf's 
notes for claimant's visit of Hay 31, 1980 show continual 
multiple complaints concerning problems in his throat and chest 
caused by vapors. On March 30, 1981, claimant was again seen 
for nausea and dizziness. On April 6, 1981, claimant was 
diagnosed by or. Wolf as having a simple head cold. On April 
28, 1981, claimant again complained of burning in the throat 
caused by exposure to diesel fumes. On July 10, 1981, or. Wolf 
recorded having seen light colored vesicles on the soft palate 
of claimant. Dr, Wolf was unable to rupture the vesicles, and 
referred claimant to or. HcHillan who is an eye, ear, nose and 
throat specialist in Ottumwa. (Wolf Oep., pp. 24-26; Cl. Ex. 1, 
Wolf records) 

In a letter addressed to Dr. Wolf and dated August 6, 1981, 
or. HcHillan reported on his examination of claimant: 

I have had the pleasure of seeing Ralph in the 
clinic with a mild to moderate atrophic pharyngitls 
and nasal obstruction. This hlgh-strung gentle man 
does note exposure to fumes, several years ago, 
that I belleve significantly affected his mucosal 
membrane and he has an atrophic pharyngitis and 
palate similar to that seen with radiatlon exposure. 
I have advised salt and soda gargles and intermittent 
use of water on the membranes which seems to help 
people with injured throats. If he Is having 
sign1f1cant mouth breathing problems, I have 
advised him that straightening his septum and 
opening up his nose will allow him to have more 
normal respiration and less drying affect on hlS 
throat. He will be returning to my office 8-31-81, 
where we will discuss the effects of his therapy. 

Again, thanks very much for sending him along. 
I was unable to advise a toxicologist to see 1( 
there is further toxic affects from the problem he 
had so many months ago. 

Again, thanks for sending him along. (Wolf Dep., 
ex. l; Richerson Dep. Ex. 4; Hines Oap. Ex. 2) 

or. wolf opined that claimant has had an allergy since 1966 
which was aggravated when he was placed in an environment of 
high air pollution. He referred to the August 6 letter from Dr. 
McMillan as evidence in support of hls foregoing statement. Dr. 
wolf stated that claimant's sensit1v1ty to various types of 
fumes is consistent with the findings of Dr. McMillan and 
himself. He recommended that claimant permanently avoid ~ust 
and welding, diesel, gasoline, and paint fumes, and anticipated 
that claimant might be able to work in a filtered, air-conditioned 
environment. (Wolf Dep., pp. 29-30, 33-35) 

After spending several months in Texas and Montana during 
summer, 1980, claimant returned to Iowa_a~d was seen at the 
Pulmonary Clinic in Iowa City. In a cl1n1cal summary dated 
September 8, 1980, Dr. Nugent reported: 

Ralph Newman was seen in the Pulmonary Clinic on 
Aug.,st 28, 1980. Diagnoees were: 1) chronic 
laryngitis and pharyngitis, and 2) recurrent left 
chest pain, etiology unclear. 

Hr. Newman continues to develop left chest pain 
following e~posure to fumes (di~sel, welding, 
omoke, etc). He en3oys good health when he can 
avoid these exposures and in fact was well for two 
months in Montana. He does not have any new or 
other medical problems. 

On physical e•aminat1on the chest was clear to 
auscultation and percussion without rales or 
wheezes. The t,enrt revealed a regular rhythm 
without murmurs, gallops or edema. The abdomen was 
soft without maoses or organomegaly. The extremities 
showed no cyanosis or clubbing. 

Chest x-ray showed normal bones, clear lung 
fields, and normal cardiac size and shape. Pulmonary 
function tests revealed an FVC of 4800 and FEV 
3600, no change since July, 1979. 

Mr. Newman continues to have symptoms related to 
fume exposure. He does not have any obvious heart 
or lung diseases and ,a generally healthy when he 
can avoid these exposures. No medical thernpy 
except avoidance is necessary now. We advised him 
we would gladly see him in follow-up as necessary. 
(Cl. Ex. 1, University of Iowa Hospital Records, 
1980) 

At the request of claimant's counsel, Paul Prom, H.D., 
evaluated claimant on October 6, 1980. His examination findings 
were expressed in an October 13, 1980 letter addressed to 
claimant's counsel and included the following history and 
remarks: 

He has had a long and involved past history 
which basically indicates that he has been employed 
as a welder for John Deere of Ottumwa works. On 
March 1, 1979, he was welding a piece coated with 
an oil or coolant and each time he welded one of 
these pieces, there would be a small explosion and 
fumes would be emitted. He then began to experience 
a burning in the roof of his mouth and a ~ensation 
of a big marble in his throat and a sensation that 
this had been filed with a rough file. He stated 
he developed goosebumps on the roof of his mouth 
and these subsequently evolved into "pus pockets•. 
Since this exposure, he has experienced a sensitivity 
to industrial fumes which causes problems with 
mouth, throat and chest on exposure. Among the 
fumes he has noticed an increased sensitivity are 
paint, diesel, welding fumes. He experiences no 
difficulty with dust. 

A great deal of past information was reviewed 1n 
connection with this case, and this d1d include 
office notes from his physicians, including Dr. T. R. 
Wolf, Or. Kenneth R. Kingsbury, Sigourney Clinic, 
Or. Finneran, and the University of Iowa Hospital 
notes. These notes did contain a letter from Dr. 
Kenneth Nugent, and a report from Ors. Olson and 
Swartz, and a report from Dr. George Hoffman. 

Following a thorough examination of all material, 
including my physical examination of Hr. Newman, it 
does appear to me that Mr. Newman has, as his most 
pressing problem, a tendency to inflammation of the 
buccal mucosa, pharynx and larynx secondary to 
1ndustr1al toxic fumes. He has many other diagnoses, 
including those of a bipolar affective disorder, 
mainly a manic-depressive type, and post operative 
state £or knee surgery and removal of umbilicus. 
He has had questionable mononucleosis in the past. 
He has lost a portion of the left index finger. 
Previous thorough studies have failed to document 
any bronchial mucosal hyper-reactivity. 

Hr. Newman does appear to have a hypersensitivity 
pharangitis [sic) and inflammation of the buccal 
mucosa. This seems to be aggravated by exposure to 
any welding, diesel, or paint fumes, and these 
fumes should be avoided at all times in the future. 
I believe his hypersensitivity will be permanent 
and it seems very definitely to be causally related 
to exposure of fumes at the John Deere plant in the 
spring of 1979. 

No therapy seems to be needed for Hr. Newman at 
this time, other than for avoidance to fumes to 
which he has developed hypersensitivity. Be does 
require active therapy of his bipolar affective 
disorder. He is not otherwise 1ndustr1ally disabled, 
except for the avoidance of fumes as described. 
(Cl. Ex. l, From records) 

Hal Bates Richerson, H.D., 1s director of Allergy-Immunology 
at the Department of Internal Medicine at the University of Iowa 
Hospitals and Clinics. or. Richerson has a specialty in internal 
medicine with a subspecialty in allergy and immunology and was 
retained by defendant to examine claimant. In a letter dated 
January 8, 1981, and addressed to Dr. Herrick, the results of Dr. 
R1cherson's examination were expressed: 

Your patient was seen in the Allergy Cl1n1c on 
January 5, 1981 with the diagnoses of 1) bipolar 
affective disorder and 2) recurrent pharyngitis of 
unclear etiology. 

This 37 year old white male is referred from 
John Deere with a history of recurrent bouts of 
throat soreness, hoarseness, chest burning and oil 
exuding from his chest, each precipitated by 
exposure to welding fumes or other fumes. These 
symptoms are attributed to being exposed to certain 
welding fumes in March of 1979 at work. He is 
totally asymptomatic when not exposed to the 
offending gases and 1s able to work around dust and 
pollen. He has no cough, rhinorrhea or wheezing. 
He is on no medications, but has been on Lithium in 
the past for bipolar affective disorder. 

The physical exam reveals a robust white male in 
no acute distrecs with pressure of speech and 
flight of ideas. The HEENT exam revealed nasal 
septal deviation to the right and a small amount of 
yellow drainage in the left nar,s. The oropharynx 
was within normal limits with residual left tonsil. 
The neck was non-tender with full range of motion. 
The lungs were clear to auscultation and percusnion. 
The cardiac exam was normal. The abdomen was flat'. 
non-tender, and had no organomegaly, The extremities 
were without edema. 

we find no allergic basts for this patient's 
symptoms, which he dates to occupational exposure. 
He is to be seen by the Department of Industrial 
Medicine today to get a complete history of toxin 
exposure. He is also scheduled to see a psychiatrist 
soon 1 consideration needs to be given for treating 
his near-manic status. One consideration for 
possible further evaluation would be to see the 
patient after he purposely inhales diesel fuel. It 
is unclear if there would be any ob;ective signs 
after such a challenge, however. 'No return appoint
ment is scheduled. 
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P.S. Or. Donald P. Morgan, Dcpartrent ot 
Preventive Medicine, 1s to send a separate report 
concerning likelihood of symptoms b<ltng related to 
onv1ronmental exposure. (CJ. Ex. 1, University of 
Iowa Hospital records, 1981: Def. Ex. 3) 

J. c. N. Brown, K.O., who spociallzes 1n psychiatry, evaluated 
auunt on January 30, 1981 end March 10, 1981 at th~ request 
or. Herrick. He revie~od claimant's records fror the University 

spltalG Depart•ent of Psychiatry concerning the period Crom 
rember 1976 to January 1978. In a letter dated Karch 12, 1981 
j addressed to Dr. Herrick, Or. Brown reported his evaluation 
ndinqs end diagnosis: 

Patient dates the onset of his present compla1rt 
to the spring of 1979. He stated that he bPcame 
very Guscept1ble to "colds" while working. These 
"colds• cleared on weekends when not working. He 
then stated that he began to have a sore throat 
which caused a "burning in my chest• and he was 
exhausted. He stated that all these SYfflpto■s were 
brought about by exposure to welding fumes. 
Towards the end of Kay of 1979 pattent develop~d 
"blisters• and a burning sensation 1n hls mouth. 
"The blisters broke and blood came out ay mouth" 
He gave a 11st of names of phyG1c1ans, nurses and 
other personnel many of whom aade dramatic comments 
on his cond1t10n. One phys1c1an he stated "looked 
al my throat, )umped back and said 'you're going to 
have to stay out of those fumes••. Another person, 
a nurse, the patient stated said "where did they 
put you? Its not clean back there. We've qot two 
acn 1n the hospital riqht now•. Another phys1c1an, 
he stated "chewed me out for not ~earing a respirator• 
Be felt that there was quite a conspiracy by plant 
medical personnel against his getting any benefits 
or consideration for what he feels was a work 
related problem. He stated that he has consulted 
v1th his brother •a smoke doctor 1n the armed 
forces• about his condition and he has received 
much literature from his brother concerning •welding 
fuaes • . That he Is quite preoccupied with this 
condition end ru•1nates on lt at length 1a 1nd1cated 
by the fact that the first interv1e~ of t~o hours 
was spont only on the present complaint. 

Past psychiatric history reveals the patient was 
seen by Dr. Hahanna, a pcych1atr1st in Bloomfield, 
Iowa froa 1972 to 1976. The patient atat~s that 
his diagnosis by Dr. Hahanna was that of "Manic 
0epresa1ve Disease• and he was treated with various 
aedicat1ons including Lithium Carbonate. 

The patient was admitted to University Psychiatric 
Hospital on Df'cembcr 9, 1976 and spent five weeks 
there. Admitting and discharge d1agno ,a was that 
of Bipolar Affective Disorder, Hypomanlc State. 
the patient was treated there with Lithium Carbonate. 
He was again seen there on an outpatient appointment 
en January 17, 1977. 

In Kay of 1977 the d1agnos1a was that of Hypomania. 
In January, 1978 the patient wao a9a1n seen. Hts 
diagnosis was Hypoaan1c and he was notf'd to have 
many somatic complaints such as right sided abdominal 
burntng, chest burning, dyspnea and cough and an 
a x illary adenopathy. The patient strongly disputes 
the diagnosis of Hanle Oepruss1ve Disease and has 
refused to take medication. 

raat medical history reveals the patient had a 
number of allergies 1n childhood which cau&ed hives 
and skin rash. 

He has been allergtc to a oke, hog dust and corn 
just for aany years he states. The patient had 
1istoplasaosis and tnfectious ■ononucleosis In 1~6S. 
le waa recorded as having bronchitis 1n September 
lf 1976 and h•s been worked up for teepiratory 
Jrobleas at the University of Iowa Department of 
Internal Mcdic1ne and, indeed, in many other places. 
rh" patient lost the left index distal phalanx 1n 
966. 

Significant past and ta■lly history was not 
l1scussed In our sessions b<lceuse of the patient's 
ntenstty of preoccupation w1 th this present 
>roble■. It is, however, well documented 1n his 
revious charts •nd I shall not reiterate this. 

~ental status evaluation revealed Mr . Newman to 
ea 37 years old caucasian male ~ho looked h1s age. 
le wa s conscious and oriented, senaor1ally and 
pperceptually Intact. The patient was regarded to 
ave a normal to above nor ■al intelligence quotient, 
gross eat1■ate without psychol09tcal teetsJ. He 
as wara, friendly and affable In the interview 
1tuat1on, but certainly f elt that he was b<ltng 
nterv1eved by an adversary. The mood wae ■ 1ldly 
uphor1c. The affect was very 1nten1e and was for 
he greater part devoid of ■odulation. Thought 
rocesses revealed e xcessive thought production, 
ap1d asooc1at1onal terpo with flight of ideas at 
imec. The patient was quite tangential and 
ircUJ1st•ntial and, at ti■es, had difficulty aakln1 
oal ideas. Thought content reveal• gross preoccupa
ion with his bodily health and ■uch 1n the form of 
~pochonr1aals (sicJ. He de cribcd an Infection he had 
ome time ago which •ca•e up out of ay lungs, went 
nto my jaw■ and aade ■y teeth loose •. Much, thou9h 
ot all, of bin hy!')()Chonriacal (sic) orcoccuoat1on 
enters on his up~r respiratory system. His 
pparent inabtllty to leaYe the aubject ■atter of 
hat he ter■• hls "weldtng f u■e • induced upper 
eaptratory problea reveals a fr•nk overdeter■ ed 
Jea 1n thl ■ area. I be lieve it ts e1gntftcant 

that the patient apparently appeared for h1s first 
appointment and left when he sav some workmen 
working on part ot my office as he felt the air 
would lP unclean. Perception was within normal 
l1m1ts. No unusual mannor1s■s, gr1■aces or postures 
we,., noted. 

D1aqnos1s: 

rhr"" distinct Axis l diagnoses are registered 
here. 

1. Cyclothym1c Disorder, Hypoaanla (301.13~ 
701 2. Somatoform Disorder, Hypochondr1asis 13 0. 

). 01plar (sic) Dl■order by history (296) 

Reco1tJ11endat10na for treatcent ~ore not made 
because ot the patient's su1p1ciouaness of this 
examine,, tis unshakable belief that his problea •• 
"physical" and his lack of mot1vat1on for treataent. 
(Def. Ex. 6) 

Dr. Brown described a cyclothym,a disorder or hypoman1a as a 
disorder 1n mood changes. Hypochondriasu was de■cnbed as a 
disorder of bodily pccoccupatton w1•h the belief 1n the existence 
of phys1cal symptOIIIS despite medical evidence which does not 
substantiate those sy~ptoms. The diagnostic criteria for 
hypoc.hondria1is, taken from the Dia nost1c and Stat11tical Manual 
III oC the Amerttan Psych1atr1c Association, ~ere 1dent1 1ed ao: 
lithe predominate d1stur0ances 1s an unrealistic disturbance of 
physical signs or sensations as abnormal, leading to preoccupation 
• >th the fear or belief ot having a serious d1svase1 21 thorough 
physical evaluation does not support the d1a9nos1s of any 
physical disorder that can account for the physical s19ns or 
sensations or to, the 1ndiv1dual's unrealistic 1nterpretat1on ot 
th•m1 )) the unreal1st1c fear or belief of having a disease 
persist despite medical reassu,ances and causes impairment 1n 
the social or occupational functioning (Dr. Brown cited as an 
e xample an instance of claimant arr1v1ng at his office, but 
•-ediately leaving upon seeing work■en end fearing the presence 
of fumes)i and 4) the cond1t1on 1a not due to any other mental 
disorder such as schizophrenia affective disorder, or 1o■at1zo
t1on disorder. Or. Brown noted that the diagnosis of bipolar 
d1aocder was ad strictly by reference to the University of 
Iowa records, and that claimant did not app(!er to bP psychotic 
dunng the evaluation. IB,own Dep., pp. 19-27) 

Or. Brown noted that claimant had adaltted to symptoms 
1nd1catin9 hypomania since at least 1q12, and was of the opinion 
that claimant had had hypochondr1acal Gy~ptoms since 1976 or 
earlier. He stated that while claimant's exposure to welding 
fumes should not be considered an etiolonical factor in causing 
th hypochondr1aais cond1t1on to Px1st with cla1•ant, It certainly 
could enhance, 1ntens1fy, or precipitate the cond1t1on (aa could 
other str sses such as the mail box 1nc1dent or a divorce). Dr. 
Brown test1f1&d that he did not observe 1nd1cat1ons of mallng"ring 
or consc1ous ••nlpulat1on on the pact of claimant. At one point 
Or. Brown ot~ted "but it should be remembered that Hr. Newman, 
although very genuine and non-mel1nger1n9 hac ausolutely a 
one•trock m1nd when It comes to h1s cund1t10n. Thu man 11: 
convinced that e,posure to welding fumes caused all of his 
physical condition.• (Brown Dop., pp. 3S-39, 47-49) \oiheu 
quest1oned as to the permanency ol claiman t 's perception that 
welding fumes have c,used his 1cohlemc, the following exchange 
took place between Or. Bro~n and counsel for clai■ant: 

A. \oie have no lnd1catlon that the patient ~as 
documented diagnosis ot allerq1es to hog dust and 
other such fumes. nut he ls still quite preoccupied 
With thosu. It Is ,oy op1n10n that the patient will 
likely continue to have a preoccupation with diesel 
fumes and continue with what he feels 1& the 
abs0Jute-•w1th acsolute certainty that the rela
tionship between those fumes and the cause of his 
physical Dymptoms were continued but will d1 ■1nlsh 
wlth intensity as time qoes by but wi ll continue. 

o. \oiould you say that it will continue for an 
indef1nit~ period of time, Doctor? 

A. I think that 18 likely. Certainly, that is a possibility. 

o. \oiould Hr. Ne..,,.an be a d1ff1cult pat,~nt to treat? 

A. Yes. 

Q. Why 1s that? 

A. Because of his lack of motivation of treatecnt 
based upon his b<?lng thoroughly convinced that he 
ts mentally and e,oot1onally well balanced and that 
any physical symptoms that he has are caused by 
diesel (ua~s and expoeure to the atmosphere where 
he felt he was made to ~Ork. 

o. And Ls this real to hia? 

A. Thia, I believe, ls very genuinely held by hi■ 
and contentloualy held by hi■. lt'a real. It's 
real to him. 
(Brcwn Oep., pp. 71·72) 

Todd F. Hines, Ph.D., a cl1n1cal psychologist, evaluated 
claimant on April 2S, 1981 and April 28, 1981 at the request of 
clat■ant'a unu~l. In addition to Interviewing cla1■ant, Dr. 
Hines ad~tniatered o standard teat bottery destqned for accident 
and lnJury 01tuat1ons. Dr. Hlnea Indicated that psychological 
t~st1ng was of •o■•what greater benefit in •valuating a patient 
such as clat■ant, who ia difficult to Interview and get a 
history froa. He reviewed the extensive medical records corplled 
at the University Hospitals tn Iowa Ci t y and obtained a history 
froa claimant of exposure to weld ing fumes wtth the subsequent 
actsal of r eaplrat ory probleaa and blister • in the throat. 
Claiaant tndlcated to Or. H1nee that he waa no lonqer able to 
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work in situations where there might be fumes. (Hines Dep., pp. 
3-8) Dr. Hines summarized his findings: 

I think it is clear that psychologically there is a 
preexisting condition involved here. He has a 
history of what has been called by various diagnostic 
labels essentially manic episode dating from at 
least 1972, which may also involve a kind of 
bipolar either manic or depressive phases, so I 
think it it clear that there has been a preexisting 
psychological condition. 

It is also clear to me that that psychological 
condition has been aggravated or intensified by 
this situation that occurred 1n 1979 that involved 
his work. This gentleman is still, in my opinion, 
very anxious and very agitated by this part,cular 
set of circumstances. It is almost exclusively his 
focus. It is very difficult on occasion to get Mr. 
Newman to talk about anything other than his 
disability and what happened to h1m at John Deere. 

Be is very strongly preoccupied w,th that series 
of events and his concern about that series of 
events. It is of interest to me that he does show 
in the testing some reactive depression. He does 
not show at this point the kind of -- what is often 
referred to as endogenous depression, the kind of 
depression that is related often to some kind of 
bipolar swing but rather shows reactive depression 
that I feel is certainly related to his concern and 
his preoccupation with the incidents at John Deere 
and the fumes and the strong anxiety and concern of 
the depression that he has in relation to his 
future. 

He is very, very concerned about his future, 
believes strongly that he has been disabled and 
that his activity is constrained. Mr. Newman Is of 
better than average intelligence. He ,s very 
work-oriented. The vocational testing that was 
done is clear in indicating that he has derived a 
great deal of his self-image and self-worth from 
his ability to work, and this injury -- if we would 
call it that -- certainly this set of circumstances 
that has impacted on his health he believes has 
basically robbed him of the ability to work, and 
out of that it is causing him not only a very high 
anxiety level and some reactive depression, I think 
it is heightening his manic activity. 

I think it has left him in a position where his 
sense of worth and self-image has certainly been 
damaged. One of the concerns that I have about Mr. 
Newman is that I think it is going to be very 
difficult for him to ever return to an industrial 
situation, and as nearly as I can tell, it may be 
very difficult for him to return to an agricultural 
situation, at least to be involved directly in 
farming because of his very great concern about 
fumes. 

I am not sure what this man is going to do 
vocationally , and I'm very concerned that he is not 
going to be able to do very much vocationally which 
could have a great deal of impact on him psycholog
ically. (Hines Dep . , pp. 8-11) 

Dr. Hines discussed the interaction between claimant's 
phys,ological conditions and psychological conditions, noting 
that if an individual genuinely believes that something is true, 
then, in fact, it becomes true for them. Dr. Hines found no 
indications of conscious •anipulation or secondary gain in his 
evaluation. He stated: 

The point that I think is cogent here in this 
situation is that Mr. Newman genuinely believes 
and, in fact, is preoccupied in large measure by 
his belief that he has been 1njured at work, that 
he has been inJured by these fumes that issued from 
that weld1ng process and that that disability is 
permanent and it is something from which he cannot 
escape. 

He has in his mind genuinely sought relief and 
continues to seek relief, and he cannot find it. 
That kind of manipulation is not conscious and does 
not have secondary gain associated with it. In 
ot~er words, Mr. Newman, as ne~rly as I can tell, 
not just from the knowledge that I have of the 
situation but from him, his ceaction is he has much 
more to lose by being injured than he has to gain. 

There is certainly no profitability here associated 
with his disability. He is genuinely concerned 
about his loss of work capacity which may, I think, 
in ~1s mind be permanent. (Hines Dep., pp. 13-14) 

Dr. H1nes stated that the nature ol claimant's preexisting 
condition, the basic manic condition, will be very difficult to 
treat therapeutically. He opined that claimant's prooccupation 
with exposure to fumes is permanent, and further, that claimant's 
perceived disabtlity and tho cause thereof has generated such 
intense psychological and emotional reactions that he could 
potentially become dangerous to himself or others tf exposed to 
noxious fumes. Dr. Hines had reviewed the report of Dr. Brown 
and found his diagnostic statements to be consistent with the 
test data. (Hines Dcp., pp. 11-12, 17-18) 

Dr. Hines conceded that any event which claimant determined 
to be traumatic could trigger or aggravate his preexisting 
condition. When questioned as to the possible effect of divorce 
or the mail box incident upon claimant's preexisting condition, 
Dr. Hines related that those matters were not discussed and that 
his strong focus was on his disability and what he believed to 
be the cause thereof. At one point Dr. Hines stated: 

In simplest teems Mc. Newman was able to work prior 
to his situation in 1979 involving the fumes, and 

Mr. Newm~n was work-oriented and felt good about 
his ability to work and described himself and 
believed himself to be a hard worker and a produc
tive worker, and subsequent to this industrial 
situation in 1979 he sees himself as unable to work 
(Hines Dep., p. 19) · 

Dr . Hines testified that claimant tested slightly above 
average on an IO test, but that it is unlikely that he could at 
this time successfully complete a college education due to his 
emotional condition. (Hines Dep., pp . 40-41 J 

Claimant called a number of lay witnesses to corroborate his 
complaints . Dan Hedlund, a farmer, testified that he has known 
claimant since 1969. He recalled seeing white blisters in 
claimant ' s throat and on his tongue. Be also testi f ied to 
having observed claimant holding a hand over his mouth and nose 
while stand1ng near a running diesel tractor. (Tr. vol . I, pp. 
4-10) Larry Blomme, a farmer and friend of claimant , testified 
that_befoce 1979 claimant repaired his farm equipment. After 
leaving his Job claimant attempted to wo rk on three of Mc. Blomme's 
tractors, but had to stop when he was unable to tolerate solvent 
fumes. (Tr. Vol. l, pp. 15-32) Dean Sylvester, a welder and 
mechanic, testified that he had known claimant foe ten years and 
that he_and claimant had done some mechanical wor k in the past. 
He testified that he observed large blisters and redness in 
claimant ' s throat on several occasions following December of 
1979. (Tr. Vol. I, pp. 34-41) Harold Curtis, a farmer and 
friend of claimant, testified that claimant had done the ma1or1ty 
of his equipment repair work prior to December of 1979. He also 
test1f1ed that he has observed white pus pockets the size of 
peas in claimant's throat. (Tr. Vol. I, pp. 56-77) 

Feed Donovan Propp, defendant employer's manager of mechanical 
services and plant engineer, testified as to the ventilation 
system in the building wherein claimant wor ked. He outlined the 
building's ventilation system in a report dated Hay 11, 1981: 

Building C-5 1s 27 ' high under the roof which 
provides a large volume for welding fumes to rise 
upward away from the welding personnel. 

The welding area is enclosed from 10' above 
floor to the roof to contain the smoke. There 
three separate areas over the welding booths . 

the 
are 

Within the curtained areas we supply 55,000 
cubic feet per minute of fresh outside air that is 
heated 1f needed through the makeup air units . 
Roof exhausts are provided which exhaust 64,000 CFM. 
Also, there are 14 electrostatic pcecipitators 
within these enclosures which remove 70,000 CFM of 
air, clean it and discharge it outside of the 
curtained areas. 

The combination of fresh air and recirculated 
air within these curtained areas provides a complete 
change of air in each of these enclosed areas as 
shown on the attached chart ranging from 3.6 
minutes to 4. 5 minutes per air change. 

Allswable OSHA iron oxide concent rat1on is 
lOmg/m . This des i gn provides foe a calculated 
contamination of 1/2 the allowable, or 5 mg/cubic 
meter. 

Approx imately 2 , 500 CFM of air pee welder is 
required to maintain an iron oxide level of 5 
mg/meter 3 which is provided with t he equipment 
installed. 

Also, each welde r i s provided with a 20 inch 
pedestal fan to move the smoke away from his face 
as he welds. 

The area was OSHA inspected (Ambrose Claus and 
Jerr, Wilkerson) at 3: 15 p.m. on 13 FebruacJ 1975 
before the curtains and electrostatic air cleaners 
were installed and no citation was issued. Everett 
Loy inspected the welding department 1-6 December 
1976 - no citation was issued. It was again 
inspected by Loy on 11 July 1979 and no citation 
issued. (Def. Ex. 13) 

APPLICABLE LAW 

An employee is entitled to compensation for any and all 
personal injuries which arise out of and in the course of the 
employment . Section 85.3(1). 

In Cedar Rapids Community School v. Cady, 278 N.W.2d 298, 
299 (Iowa 1979), the Iowa Supreme Court discussed the meanings 
of "in the course of• and •arising out of • : 

•.• "in the course of" his employment. This element 
refers to the time, place and circumstances of the 
injury. An injury occurs in the course of employment 
when it is within the period of employment at a 
place the employee may reasonably be , and while he 
is doing his work or something incidental to it. 
McClure v. Union, et al. Counties, 188 N.W.2d 283 , 
287 (Iowa l97l). 

.•. arose •out of" his employ~ent . This element 
refers to the cause and origin of an injury. Id. The 
inJury must be a natural incident of the wor k . 
This means it must be a rational consequence of a 
hazard connected with the employment. Musselman v. 
Central Telephone Co., 261 Iowa 352, 355, 15 4 N.W.2d 
128, 130 (1967); Burt v . John Deere Tr actor Works, 
247 Iowa 691, 700, 7J N. W.2d 732, 737 (1956). 

The supreme court of Iowa in Al,uist v. Shenandoah Nurseries, 
218 Iowa 724, 25 4 N. W. 35 (1934 ) at ll-32, d1scussed the 
definition of personal injury in worket~ • compensat,on cases as 
follows: 

A personal injury, contemplated by the Wor kmen's 
Compensation Law, obviousl y means an injur y to the 
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body, the impairment of health, or a disease, not 
excluded by the act, which comes about, not through 
the natural bu1ld1ng up and tearing down of the 
hW!lan body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
(Citations omitted.) The inJury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a part or all of the body. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury 1s causally related to the disability 
on which he now bases his claim. Bod1sh v, Pischer, Inc., 257 
Iowa 516, 133 N.W.2d 867 (1965). Lindahl v._h,._Q_,. Boggs, 236 
Iowa 296, 18 N.W.2d 607 (1945). A possibility is 1nsuff1cient: 
a probability is necessary. Burt v. John Deere Waterloo Tractoc 
Works, 247 Iowa 691, 73 N.W.2d 732 (19551. The question of 
causal connection 1s essentially within the domain of expert 
testimony. Bradshaw v. Iowa Methodist Hospital, 251 Iowa 375, 
101 N.W.2d 161 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The op1n1on of experts need not be 
couched 1n definite, positive or unequivocal language. Sondag v, 
Fer1is Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expert opinion may be accepted or reJected, 1n whole or 1n pact, 
by the trier of fact, Id. at 907. Purther, the weight to be 
g,ven to such an opin1001s for the finder of fact, and that may 
be affected by the completeness of the premise given the ~xpect 
and other surrounding circumstances. Bodlsh, 257 Iowa 516, 133 
N.W.2d 867. See also Musselman v. Central Telephone Co., 261 
Iowa 352, 154 N.W.2d 128 (1967). 

An employer takes an employee subJect to any active oc 
dormant health impairments, and a work connected 1nJury which 
more than slightly aggravates the condition is considered to be 
a personal 1nJury. Ziegler v. United States Gypsum Co., 252 
Iowa 613, 620, 106 N.W.2d 591 (1960), and cases cited. 

An employee is not entitled to recover for the results of a 
preexisting inJury or disease but can recover for an aggravation 
thereof which resulted in the d1sab1lity found to exist. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 
11963): Yeager v. Firestone Tire, Rubber, Co., 253 Iowa 369, 
112 N.K.2d 299 (1961); Ziegler, 252 Iowa 613, 106 N.W.2d 591. 
See also Barz v. Oler, 257 Iowa 508, 133 N.W.2d 704 (1965); 
Almgu1st, 2l8 Iowa 724, 254 N.H. 35. 

An 1nJury is the producing cause; the disability, ho~ever, 
is the result, and 1t 1s the result which 1s compensated. 
Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 
119ol): Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W,2d 569 
1943). 

If a claimant contends he has industrial disability he has 
the burden of proving his injury results in an ailment extending 
beyond the scheduled loss. Kellot~ v. Shute and Lewis Coal Co,, 
256 Iowa 1257, 130 N.W.2d 667 (19 ). -

The opinion of the supreme court 1n Olson, 255 Iowa 1112, 
1121, 125 N.W.2d 251, cited with approval a dec1s1on of t~e 
1ndustr1al commissioner for the following propoB1tion: 

D1sab1lity • • • as defined by the Compensation Act 
means industrial disability, although functional 
disability is an element to be considered ••. In 
determining industrial disability, consideration 
may be given to the inJured employee's age, education, 
qualifications, experience and his inability, 
because of the inJury, to engage 1n employment for 
which he is fitted. • • • • 

!'.!_r..!_y. Nash Pinch Co., (Appeal decision, October 31, 1980), 
after analyzing the decisions of Mcspadden v, Big Ben Coal Co~, 
2ij8 N.W.2d 181 (Iowa 1980) and Blacksmith v. All-American, Inc,, 
290 N.h.2d 348 (Iowa 1980), stated: 

Although the court stated that they were looking 
for the reduction 1n earning capacity it is undeni
able that it was the "loss of earnings• caused by 
the Job transfer for reasons related to the injury 
that the court was 1nd1cating justified a finding 
of "industrial d1sabil1ty.• Therefore, If a worker 
1s placed in a position by his employer after an 
inJury to the body as a whole and because of the 
Injury which results in an actual reduction in 
earning, 1t would appear this would Justify an 
award o{ industrial disability. This would appear 
to be so even if the worker'G •capacitytt to earn 
has not been diminished. 

Poe 
>f work 
Justify 

example, a defendant employer's refusal to give any 
to a claimant after he suffers his affliction may 
an award of disability. Mcspadden, 288 N.W.2d 181. 

Iowa Code section 85.39 provides 1n part: 

If an evaluation of permanent disability has 
been made by a physician retained by the employer 
and the employee believes this evaluation to be too 
low, the employee shall, upon application to the 
commissioner and upon delivery of a copy of the 
application to the employer and its insurance 
carrier, be reimbursed by the employer reasonable 
fee for a subsequent examination by a physician of 
the employe~•s own choice, and reasonably necessary 
transportation expenses incurred for the examination. 
The physician chosen by the employee has the right 
to confer w1th and obtain from the employer-retained 
physician sufficient history of the injury to make 
a proper examination. 

ANALYSIS 

sort 

The first issue stated on appeal by defend tis whether the 
leputy erred in that the decision was not supported by substantial 

evidence and was contrary to the evidence presented. The 
argument presented under this broad heading essentially is ~hat 
1t 1s unconscionable to require defendant to bear responsibility 
for claimant's psychological condition after March of 1979, when 
claimant's history documents numerous psychological problems 
since at least 1972. It Is also asserted that claimant's 
failure to note on a preemployment medical questionnaire that he 
had received treatment for a mental disorder should operate as a 
bar to defendant's respons1bil1ty. As noted in the applicable 
law section of this decision, an employer takes an employee 
subJect to any active or dormant impairments which he may have. 
A work related aggravation of such a condition or 1mpa1rment may 
be compensable under the workers' compensation laws of Iowa. 
When asked during a preemployment medical exam1nat1on if he had 
ever been or was presently being treated for a mental disorder, 
claimant answered negatively. Such an inaccuracy or m1srepresenta
t1on, however, 1s not a defense to an employee's action under 
the Iowa workers' compensation laws. 

The second issue stated by defendant 1s whether the deputy 
erred in finding that claimant sustained the burden of proving 
that an employment incident or activity was a proximate cause of 
any health impairment on which he bases h1s claim. Defendant 
denies Lhat any incident or activity of emplOYJftent proximately 
caused claimant's disablement, rather that the disablement was 
the culminating result of a long history of psychological 
problems which first manifest themselves many years prior to h1s 
employment with defendant. Tte medical records 1n th1s case 
irdicate that claimant had indeed demonstrated psychological 
problems since at least 1972. Furthermore, the testimony of Dr. 
Brown and Dr. Hines co~t1rm that claimant had existing psychological 
problems in March of 1979, Both noted claimant's preoccupation 
with the incident of ~arch I, 1979 wherein he claims to have had 
his throat scalded with welding vapors, and the 1nabil1ty to rid 
himself of that f1xat1on. Dr, Hines testified that despite 
there being no medical evidence of physical impairment, claimant 
genuinely perceives himself to be unable to function 1n areas 
where industrial fumes exists. Simply put, claimant was able"to 
w~rk as o welder and farmer prior to the March 1979 1nc1dent, 
and s~bsequent to that tnc1dent he sees himself as unable to 
work. Both Dr, Brown and Dr. Hines believe that claimant's 
psychological 1mpa1rment concerning his ability to work is 
permanent, and found no 1nd1~ations of malingering or profit 
motive. For the foregoing reasons 1t 1& hold that the alleged 
scalding to tho throat which claimant received on March 1, 1979, 
whether it be real or merely imaginary, was the proximate cause 
of the disability upon which he now bases h1s claim. 

The tl>Hd issue stated by defendant 111 whether claimal"t 
sustained ht& burden o! proving that he received an lnJury 
ar1s1ng out of and in the course ol his employment. It has 
already been established that claimant's causative 1nJury was 
the welding in~ident of March I, 1979. The ••lement of "in the 
course ot• refers to the time, place, and circumstances of the 
injury. Claimant's fixation with industrial fumes manife~ted 
itself tollow11,g a welding incident while claimant was performing 
a Job for defendant during hin regular work hours. As such, 
claimant's Injury 1s found to have been in the course of his 
employment. The element of •arising out of• refers to the cause 
and origin of an 1nJury. The inJury must ~ave been a rational 
consequence of a hazard connected with the employment. There ls 
little doubt that the explosion which claimant claims to have 
occurred at tt>e point of the weld while he worked was derivative 
from the ordinary performance of his work, i.e., o hazard 
connected with the employment. As such, claimant's inJury 1s 
found to have "arisen out 0£• his employmert with defendant. 

In add1t1on to the 1usues set forth by defendant, claimant 
has asserted that the deputy erred by tinding that claimant 
failed to sustain h1s burden of proving a physical 1nJury to his 
throat or cheat as a result of the March 1, 1979 incident and 
subsequent e~posure to fumes while working for defendant, A 
number of phys1cLans have examined claimant since March of 1979, 
but none of these build a strong case £or f1nd1n9 a causal 
relationship between claimant's work and abnormalities 1n his 
throat or chest. 

Dr. Herrick believed claimant to be suffering from a hyper
ventilation syndrome caused by stress or tension, and noted none 
of the telltale signs of an asthmatic condition. On none of the 
several occasions that Dr. Herrick examined claimant from M~rch 
to August of 1979 did he record any abno,mal1t1es 1n claimant's 
mouth or throat. He also found claimant's lungs to be clear and 
no wheez1n9 was PVldent. 

Dr. Nugent put claimant through pulmonary function tests in 
July of 1979. He concluded that claimant does not show any 
evidence of chronic or permanent pulmonary disability, Dr. Nugent 
further stated that while symptoms of recurrent chest pains are 
associated by claimant with exposure to welding and paint fumes, 
he was unable to explain any mechanism for the pain's existence. 

Dr. Roffman suggests that claimant suffered from chronic 
laryngitis secondary to toxic industrial fumes, but apparently 
reaches his conclusion on an unsubstantiated history provided by 
claimant. Dr. Roffman'& August 1979 report stated that claimant 
complained of a sore throat while at work, hoarseness, and the 
development of red papules in the back of his throat which have 
enlarged and coalesced, all of which had cesolved prior to the 
examination. Dr. Roffman's report stated that there was no 
r~spiratory distress, and that claimant's ~tory changed from one 
minute to the next. As noted by the deputy, Dr. Roffman appears 
to be acknowledging a st1mulous-response relationship without 
establishing, with any degree of medical certainty, the origin 
or development of the sensitivity. 

Dr. Kingsbury examined claimant in June of 1979 and reported 
no s1gni(icant abnormal1t1es and that arterial blood gases, 
blood count, sedimentation rate, pulmonary (unction tests, and 
chest x-ray~ were all normal. 

Dr. From examined claimant in October of 1980 after reviewing 
Off1ce_notes from Dr. Wolf, Dr. K1ngsbury, Dr. Finneran, Dr. Nugent, 
and University Hospitals. Dr. from noted that previous thorough 
studies failed to document any bronchial mucosa! hyper-reactivity. 
He concluded however, based upon claimant's description of "pus 
pockets" in on the roof of his mouth and a sensation of a "big 
marble• 1n his throat, that claimant's most pressing problem was 
H tendancy to inflammation of the buccal mucosa, pharynx and 
larynx secondary to industrial toxic fumes. we must agree with 
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the deputy that the history relied upon by Dr. From in concluding 
that claimant's problems were causally related to his exposure 
1s dubious at best. Claimant's description of "pus pockets" 1n 
his mouth 1s uncorroborated by the record. Furthermore, the 
fact that none of the previously compiled medical reports at Dr. 
From's disposal documented bronchial mucosa! hyper-reactivity 
further detracts from his diagnosis, 

Dr. Richarson diagnosed claimant in January of 1981 as 
SLtfering from recurrent pharyngitis of unclear etiology. He 
did not, however, draw any clear conclusions as to the relation
ship between the symptoms described by claimant and industrial 
fumes. Dr. Richarson suggested that claimant be evaluated after 
purposely including diesel fumes, but was not ready to admit 
that there would be any clear and objective signs after such 
testing. 

Dr. Wolf diagnosed claimant in May of 1979 as suffering from 
acute bronchitis due to industrial asthma, but knew of no tests 
which would verify his diagnosis. We agree with the deputy that 
the testing performed in Iowa City, which did not indicate acute 
bronchitis, was more credible as concerns accuracy and extensive
ness. Dr. wolf examined claimant a number of times between 
March of 1979 and September of 1981, but did not observe any 
abnormalities in claimant's mouth or throat until June 10, 1981, 
when 30 to 35 hardened vesicles were discovered on the soft 
palate. At no other time during the previous 27 months, however, 
did Dr. Wolf observe similar vesicles in claimant's mouth. The 
doctor's testimony gave no clear indication, nor do we find any 
indication, that the vesicles in claimant's mouth in June of 
1981 were related to the March of 1979 welding incident. 

Dr. McMillan examined claimant in August of 1981, finding an 
atrophic pharyngitis and palate similar to that seen with 
radiation exposure. It is noted, however, that this exam took 
place over two years after the welding incident upon which 
claimant's action rests, and following the first documentation 
of vesicles in claimant's throat (by Dr. Wolf one month earlier). 
Dr. McMillan also mentions no history other than claimant's 
exposure to fumes in 1979. Because of the time lapse between 
the incomplete history and the fact that the examination took 
place following the discovery of vesicles in the throat which 
have not been causally related to the exposure to industrial 
fumes, the report of Dr. McMillan is given little weight. 

Review of the medical testimony and evidence in this case 
indicates that the deputy was correct in finding that claimant 
did not establish that his physical complaints are directly 
traceable to his exposure to welding fumes (the ttstimony of the 
lay witnesses has been given no weight as concerns this issue 
due to their lack of medical training). 

The final issue which must be decided is whether the deputy 
erred by finding that the examinations of Dr. Hines and Dr. From 
came within the purview of Code section 85.39. Both examinations 
were for evaluation purposes only, and neither doctor provided 
further treatment following the examination. Inasmuch as both 
exams were at the request of claimant's counsel and subsequent 
to exams arranged by defendant, we find both to fall within the 
purview of section 85.39. 

FINDINGS OF FACT 

1. Claimant was first employed by defendant in November of 
1978 as a welder. 

2. Claimant was doing piecework welding on March 1, 1979 
when a coating substance on the metal ignited at the point of 
the weld. 

3. Claimant inhaled smoke from the ignition, and experienced 
a scalding sensation in his throat. 

4. Claimant continued to weld for defendant throughout 
Harch and April of 1979, experiencing soreness in the throat 
through the work week which would clear up over weekends. 

5. Claimant was unable to tolerate welding after May of 
1979 due to the problems he related to the inhalation of welding 
fumes. 

6. Claimant was assigned to a job spraying rust preventative 
on steel in June of 1979 and experienced symptoms similar to 
those experienced while welding. 

7. Claimant terminated his employment with defendant in 
August of 1979 after being told he would have to return to the 
welding department. 

8. Claimant has had a preexisting psychological condition 
since at least 1972 (diagnosed as cyclothymic disorder, hypochon
driasis, and bipolar disorder). 

9. Claimant's nrcexisting psychological condition was materially 
aggravated by the March l, 1979 inhalation of fumes while doing 
piecework welding. 

10. Claimant has developed a permanent pr~occupation with 
the avoidance of exposuce to industrial fumes. 

11. Claimant was 38 years old at the time of hearing with a 
high school education and some formal mechanical training. 

12. Claimant's prior work history was primarily farming and 
mechanical work. 

13. Claimant was able to perform jobs not related to 
exposure to fumes. 

14. Claimant 1s no longer able to weld, farm, or do mechanic 
work because of his preoccupation with fumes. 

CONCLUSIONS OF LAW 

Claimant has met the burden of proving a permanent psychological 
impairment as a result of the welding 1nc1dent of March 1, 1979 
or subsequent exposure to industrial fumes. 

Claimant has established a permanent industrial disability 
to the extent of 60 percent. 

WHEREFORE, the deputy's decision filed August 24, 1982 is 
affirmed and it is ordered that: 

Defendant pay the claimant three hundred (300) weeks permanent 
partial disability co~.menc1ng from the date of inJury. 

Compensation that has accrued to date shall be paid in a 
lump sum. 

Defendant is further ordered to pay unto the claimant the 
following medical expenses: 

85.27: 

University of Iowa Hospitals 

85.39: 

Dr. From 

Mileage: 

(after July 1, 1974) .15 
(after July l' 1979) .18 
(after July l' 1980) .20 
(after July 1, 1981) .22 

$105.00 

$150.00 

S 30.60 
$133.20 
$183.20 
S 37.40 

The following costs of the proceedings are taxed to defendant 
pursuant to Industrial Commissioner Rule 500-4.33: 

Dr. Wolf deposition 
Dr. Wolf witness fee 
Dr. Hines deposition 
Or. Hines witness fee 

$281.25 
150.00 
173.00 
150.00 

University of Iowa Hospitals (reports) 
Dr. From (report) 

94.00 
75.00 

Interest shall run in accordance with Code section 85.30. 

A final report shall be filed by the defendant when this 
award is paid. 

Signed and filed this 27th day of July, 1983. 

Appealed to District Court; 
Reversed 
Appealed to Supreme Court; 
Pending 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COHHISSIONER 

VIVIAN ORR, 

Claimant, 

vs. 

DALE MCNAIR d/b/a 
MCNAIR PLUMBING, a/k/a 
DALE MCNAIR PLUMBING, INC., 

Employer, 

and 

HILWAUKEE MUTUAL INSURANCE 
CO.'IPANY, 

Insurance Carrier, 
Defendants. 

Plle No. 702608 

A P P E A L 

DECISION 

By order of the industrial commissioner filed March 8, 1984 
the undersigned deputy industrial commissioner has been appointed 
under the provisions of S86.3, Code of Iowa, to issue the final 
agency decision on appeal in this matter. Claimant appeals from 
an adverse arbitration decision. 

The record on appeal consists of the transcript; the deposition 
of Vivian Orr; claimant's exhibit 1 through 3, 7 and 8; and 
defendants' exhibits A through I and J, all of which evidence 
was considered in reaching this final agency decision. There 
were no exhibits 6 and K, and objections to numbers 4 and 5 were 
sustained. 

The outcome of this final agency decision will be the same 
as that reached by the hearing deputy. 

ISSUES 

The case was bifurcated and only the issue of the applicability 
of Iowa law to an out-of-state accident was heard. The arbitration 
decision held that under the provisions of S85.7l, The Code, 
Iowa does not have the necessary extraterritorial coverage to 
award death benefits. ... 

Claimant states the issues in her brief: 

1. Did the Deputy Industrial Commissioner consider 
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the entire record made 1n this case? 

2. Did the Deputy Industrial Commissioner promulgate 
and apply an evidentiary standard which 1s both too 
stringent and improper? 

3. Is the Iowa Industrial Commissioner vested with 
subject matter Jurisdiction 1n this case and thus 
empowered to apply the Iowa Workers' Compensation 
Act? 

4. Is the insurance carrier estopped from denying 
both coverage and the Jurisdiction of the Iowa 
Industrial Commissioner? 

5. The workers' compensation law is to be in
terpreted liberally in favor of the working man. 

EVIDENCE PRESENTED 

The arbitration decision contains a good summary of the 
octs, but they may be recapitulated here to some extent. 

The defendant employer, McNair Plumbing, was incorporated as 
, Iowa corporation on November l, 1976 under the provisions of 
,apter 496A of the Iowa Code. As work became more scarce, Dale 
:Nair, the president of the company, went to Oklahoma 1n 
1bruary of 1981 in an attempt to obtain work for the company. 
, was successful and found a number of jobs. During March of 
181, the employer began moving vehicles to Oklahoma. Dale 
•N~ir tended to employ Iowans while in Oklahoma; however, 
,cedent was not hired in Iowa. 

The HcNair family moved to Oklahoma in August of 1981 and_ 
,e family home at 700 Pleasant Street in Van Meter, Iowa, which 
,s the company business address, was rented. By that time, all 

the officers, directors and shareholders of the corporation 
•re in Oklahoma. 

Dale McNair filed a personal incorue tax return and a corporate 
,come tax return in Iowa in 1981. All vehicles were licensed 
, Iowa in 1981. An Iowa retail sales tax return shows McNa1r 
umbing went out of business (in Iowa) as of September 1, 1981. 
quarterly report for Job Service 1n each of the states shows 
,ree quarters of contribution in Iowa and one in Oklahoma'. The 
,rporate vehicles licensed in Iowa 1n 1981 were licensed 1n 
'ahoma in 1982. 

In August 1981, McNair Plumbing purchased real estate in Elk 
ty, Oklahoma for business purposes. Any remaining work in 

•wa was completed by September 1981. 

The decedent, William Orr, went to Oklahoma 1n search of 
rk and entered into an oral employment contract with McNair 
umbing. Decedent was from Winterset, Iowa, and never changed 
dresses. Bis spouse remained in Iowa, and Iowa income and 
operty taxes were paid 1n 1981. There is really no dispute 
at decedent was domiciled in Iowa at the time of his death on 
tobec 22, 1981 and that he had no intention to remain 1n 
lahoma. 

Decedent worked in Oklahoma for the employer as a heavy 
Jipment opecator on some five Jobs. He visited Iowa twice 
ring his period of employment and was of some help to the 
?loyer in loading some equipment and draining brakes on one 
~as1on and looking at some equipment for potential purchase on 
• second visit to Iowa. He was not paid wages for working in 
•a but was given gas money by the employer. It is cleac that 
"great bulk of his wock was performed 1n Oklahoma. 

Decedent was killed on October 22, 1981 1n Oklahoma while 
>rating heavy equipment for the employer. 

APPLICABLE LAw 

Section 85.71, The Code, states: 

If an employee, while working outside the ter
ritorial limits of this state, suffers an injury on 
account of which he, or in the event of his death, 
his dependents, would have been entitled to the 
benefits provided by this chapter had such injury 
occurred within this state, such employee, or in 
the event of his death resulting fcom such injury, 
his dependents, shall be entitled to the benefits 
provided by this chapter, provided that at the time 
of such injury: 

l. His employment is principally localized in this 
state, that 1s, his employer has a place of business 
in this or some other state and he regularly works 
in this state, or if he 1s domiciled in this state, 
or 

2. He is working under a contract of hire made in 
this state 1n employment not principally localized 
in any state, or 

3. He is working under a contract of hire m•de in 
this state 1n employment principally localized in 
another state, whose workers' compensation law is 
not applicable to his employer, or 

4. Be 1s working under a contract of hire made in 
this state for employment outside the United States. 

Two Iowa cases have interpreted that code section. The 
ustrial comrois~1oner had initially held that only Iowa 

1ic1le would be necessary in order to entitle claimant to 
erage under the Iowa law. The supreme court held otherwise 

• st in Iowa Beef Processors v. Miller, 312 N.W.2d 530 (Iowa 
1). In that case, the court said, inter alia: 

The enacting clause of subsection (1) provides 
benefits for an employee whose "employment is 
principally localized 1n this state.• (Emph•~is 
added). The enacting clause 1s followed by ,n 

explanatory or definitional clause containing two 
requirements: "his employer has a place of business 
1n this or some other state and he regularly works 
in this state, or if he is domiciled in this state. • 

Thus, the definitional clause "or 1f he is domiciled 
1n this state" must be construed with reference to 
the enacting clause"s language of "employment 
[that) is principally localized 10 this state.• 
The plain meaning of the enacting clause indicates 
that the employee must perform the primary portion 
of his services for the employer within the territorial 
boundaries of the State of Iowa or that such 
services be attributable to the employer's business 
in this state. 

The model act upon which section 85.71 was patterned, 
see Dahl, Supra, at 351-52, defines principally 
localized employment: 

A person's employment is pr1n
c1pally localized in this or another 
state when (1) his employer has a 
place of business 1n this or such 
other state and he regularly works 
at or from such place of business, 
or ( 2) lf clause ( l) foregoing 1s 
not applicable, he 1s domiciled and 
spends a substantial part of his 
working time in the service of his 
employer in this or such other 
state; 

Council of State Governments Mode~ Act
1 

Comprehensive 
Workmen's Compensation and Rehabil1tat1on Law 
S7(dJ(4) (1963). Thus, under the modefact-employment 
is localized in a particular state when the employee 
regularly works in the state or is domiciled in the 
state and a substantial portion of the employee's 
working time is spent serving the employer in the 
state. Here domicile alone does not confer coverage. 

If the legislature, in patterning section 85.71 
upon the model act, intended to provide Iowa 
workers' compensation benefits to employees who 
sustain injuries outside the state exclusively on 
the basis of domicile 1n this state, we do not 
believe 1t would have utilized the "employment is 
principally localized in this state• language in 
the enacting clause. Iowa domicile cannot rationally 
be equated with employment principally localized in 
Iowa., •. There must be some meaningful connection 
between domicile and the employer-employee relationship. 

Then, in the case of George H. Wentz, ~nc. v. Sabasta, 337 N.W.2d 
495 (Iowa 1983), the court said, inter alia: 

Claimant may recover only 1f his employment was 
principally localized 1n Iowa, under subsection 
85.71(1) .... we must determine whether a meaningful 
relationship existed between claimant's Iowa 
domicile and the employer-employee relationship. 

In l~wa Beef Proc~~~ors, Inc., we held the 
claimant's response to an employer's advertisement 
in an Iowa newspaper did not constitute the requisite 
meaningful relationship .••. Leav1ng open the question 
how substantial the relationship need be, we noted, 
but did not adopt, the model act definition: 

Based on the enacting clause of section 85.71(1), 
we ascribed to the legislature an intent that "the 
employee must perform the primary portion of his 
services for the employer w1th1n the territorial 
boundaries of the State of Iowa or that such 
services be attributable to the employer"s business 
in this state,• 312 N.W.2d at 533; ••. We think the 
facts of this case illustrate the need for the 
threshold conta1ned 1n section 7(d)(4)(2) of the 
model act. 

ANALYSIS 

Under the first issue, claimant argues that exhibits 4 ands 
should have been admitted into the record; however, those 
exhibits related only to a 01spute in insurance coverage and had 
nothing to do with the bifurcated issue of extraterr1tor1al 
coverage. Therefore, no determination of that issue is necessary here. 

The second issue is, of course, the main one. The precise 
question ls whether or not the Iowa workers' Compensation Act 
extends to Oklahoma and covers the death of decedent in that 
state on October 22, 1981. Claimant argues that the Iowa cases 
interpreting S85.71, discussed above, do not apply to the 
present case. Claimant argues that decedent's domicile in Iowa 
is an impo~tant factor. That may or may not be true, but both 
cla1mants 1n the Iowa Beef Processors case and the Wentz case 
were from Iowa also. ----

More importantly, perhaps, is the fact that McNair Plumbing 
was an Iowa corporation that had been transplanted to Oklahoma, 
while the employers in the two Iowa cases were not Iowa corporations. 
In her brief, claimant quotes from S49l.13 of the Iowa Code 
which provides that the principal place of business of an Iowa 
corporation must be in this state; however, defendants point out 
that McNair Plumbing was incorporated under chapter 496A which 
does not require a corporation to designate a principal place of 
business. Claimant also points out that the president of the 
defendant employer, Dale McNa1r, testified that the move to 
Oklahoma was not intended to be permanent, and that he intended 
to return to Iowa. Howevec, that testimony (Tr., 70-72) referred 
to the witness • earlier intentions, before he brought propecty 
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and moved all of his equipment to Oklahoma. The record really 
does not show that Dale McNair had any hope of returning to Iowa 
by the fall of 1981. 

Claimant also argues that McNair Plumbing had a corporate 
presence 1n Iowa during the year 1981. It is true, of course, 
that the move to Oklahoma did not begin until, at the earliest, 
March 1981. It 1s only logical that certain indic1a of the 
corporation's presence in Iowa would be in evidence. For 
example, the HcNair family home, which doubled as a business 
address, was used as the corporate headquarters in 1981, but 
only until August of that year. Likewise, the corporation did 
work in Iowa but only through September of 1981. It is likewise 
true that the corporation maintained a business checking account 
in Earlham, Iowa but the corporation also had a business checking 
account in Elk City, Oklahoma. Tax returns were naturally filed 
in Iowa because income was earned in Iowa. Likewise vehicles 
were licensed in Iowa in 1981, but the record also shows they 
were licensed 1n Oklahoma in 1982. 

the 
its 

When all of these facts are put together, they show that, by 
end of September 1981, HcNa1r Plumbing had effectively moved 
total operation to Oklahoma. 

Ne xt, claimant argues that there was a meaningful connection 
between decedent's domicile and the employer-employee relationship, 
citing all of the Iowa connections to the case. Then, claimant 
cites a "domicile plus• test from 32 Drake Law Review 145, 155 
where author E. J. Kelly states: "Perhaps the model act nexus 
might.be phrased in terms of a domicle plus test. That is, 
domicile plus substantial time serving the employer in Iowa.• 
Claimant points out that the model act, which was referred to by 
the supreme court with approval, adopts such a test. Claimant 
argues that •out-of-state work which is attributable to the 
employer's business in the state as qualifying.• (Claimant's 
brief, 15-16) 

Considering the meaningful connection problem, it should be 
noted that the Iowa court in the Iowa Beef Processors case 
emphasizes on page 533 that the employment should be "principally 
localized in this state" and that the "services be attributable 
to the employer's business in this state.• (emphasis added) 
Clearly, neither of these requirements are fulfilled in this 
case: Decedent's two trips to Iowa even though they provided 
some benefit to the employer, were of a minor nature and were 
incidental to the business in Oklahoma, not the business in Iowa. 

Further, decedent would not qualify under the language of 
the model act quoted above in the applicable law: The employer 
had no place of business in this state and the decedent did not 
regularly work from a place of business in this state; also, 
domiciled in Iowa, he did not spend a substantial part of his 
time working in Iowa. 

It is within the context of these factors that one looks at 
whether or not there is a meaningful relationship between the 
domicile and the employer-employee relationship, and here the 
fact that the employer had moved to Oklahoma negates that 
meaningful relationship. 

As a third issue, claimant argues that the insurance carrier 
should be estopped from denying Iowa jurisdiction and coverage 
under their policy in this case. As stated above under the 
discussion of the first issue, the only issue in this bifurcated 
case is the e xtraterritorial Jurisdiction of the Iowa Workers' 
Compensation Act. Therefore, no ruling will be made because 
that issue is not relevant. 

Finally, claimant argues the well known proposition that the 
workers' compensation law should be liberally construed in favor 
of the claimant. That proposition, of course, needs no citation. 
In this case, the facts simply do not end up in claimant ' s 
favor, and, given the confines of the court's interpretation of 
S85.71 and the Iowa Beef Processors and Wentz cases, no construction 
within reason could support claimant's case. 

The find1ngs of fact, conclusions of law and order of the 
arbitration decision are adopted below: 

PINDI NGS OF PACT 

WHEREFORE, IT IS FOUND: 

That claimant was married to decedent on April 4, 1942. 

That decedent entered into an oral argeement in Oklahoma to 
work for defendant employer. 

That decedent d1ed in Elk City, Oklahoma on October 22, 1981. 

That domicile of decedent at the time of his death was Iowa. 

That decedent was temporarily in Oklahoma to obtain work 
with no intent to remain there. 

That decedent assisted defendant employer with load1ng 
equipment, draining brakes, and looking at equipment for potential 
purchase while he was visiting in Iowa. 

That the work decedent did in Iowa benefited the business 1n 
Oklahoma. 

That decedent was not paid for working 1n Iowa, but was 
given gas money. 

That decedent did substantially more work 1n Oklahoma. 

That decedent's work for defendant employer in both Iowa and 
Oklahoma benefited the employer. 

That at the time of decedent's death defendant employer had 
a policy of workers' compensation which restricted its coverage 
to Iowa. 

That defendant employer was incorporated in Iowa on November 
1, 1976. 

That Dale HcNair went to Oklahoma in February of 1981 to 
find work for his company. 

That defendant employer did a number of jobs in Oklahoma. 

That beginning in March 1981 defendan t employer began moving 
vehicles to Oklahoma. 

That defendant employer employed Iowans in Oklahoma and paid 
wages subJect to Oklahoma taxes. 

That McNair's family moved to Oklahoma in August of 1981 and 
the family home at the company business address of 700 Pleasant, 
Van Heter, was rented. 

That the move to Oklahoma resulted in all officers, directors 
and shareholders of the corporation being 1n Oklahoma. 

That in August of 1981 property was purchased in Oklahoma. 

That Ed HcNair completed work in progress in Iowa in September 
1981. 

That defendant employer employed an Iowa accountant. 

That no contributions were made to the Iowa Department of 
Job Services in the fourth quarter of 1981. 

Tha t unemployment contributions were made in Oklahoma in the 
final quarter o f 1981. 

CONCLUSIONS OF LAW 

TBEUP<>aE , IT IS CONCLUDED: 

That tne Iowa Workers' Compensation Act cannot be applied to 
t he i njury to dec ede nt in Oklahoma thereby entitling claimant to 
workers' coepensat ion benefits in Iowa. 

ORDER 

THEREFORE , IT IS ORDERED: 

That claimant take nothing from these proceedings. 

That defendants pay costs pursuant to Industrial Commissioner 
Rule 500-4 . 33. 

Signed and filed at Des Moines, Iowa this 21st day of June, 
1984. 

Appealed to District Court; 
Affirmed BARRY MORANVILLE 

DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

----------------- --------------
DONALD W. OSBORNE, 

Cla 1m3nt, 

CITY OF COUNCIL BLUFFS, 

Employer, 

and 

ARGONAUT INSURANCE COMPANIES, 
Insurance Carrier, 
Defendants. 

FILE NO. 691942 

REVIEW-

R E O P E N I N G 

DECISION 

---------- --------·-----
HHROOUCTION 

This is a proceeding in review-reopening brought by Donald w. 
Osborne, claimant, against City of counc1l Bluffs, employer, and 
Atgonaut Insurance Companies, insurance carrier, for the recovery 
of further ben~fits as the result of an 1n1ury on December 27, 
l9bl. Cla1mant's rate of compensation as agreed bt the parties 
is $183.27. A hearing was held before the undersigned on March 
31, l9&J. The case was considered fully submitted upon complet1on 
of the heanri•J• 

The record consists of the testimony of cla1mant, Tim Thomas , 
-1Jtt1' ,nd Mary Ann Osborne; cla1111ant's exh1bits 1-22 and defendant• 
~,~1bLt A, which is th~ same as cla1~ant's exh1b1t 19. 

ISSUF.~ 

Trie issues pres~nted by the parties at the time of the 
heacin9 are ~hethec there ls a causal relationship between the 
alleged 1n1ury ano the d1sab1l1ty on which he is now basing h1s 
claim; the extent of temporary total, healing per1od and permanent 
n~rtt~l disability benefits he is entitled to; and a question as 
to 8S.27 benefits. The parties st1pulated that clauoant's 
healing period ran trom December 27, 1981 till June 14, 1982. 

t'ACTS PRESENTED ,..4 
Clai~ant testified he was injured while working tor defend•nt 

on December 27 1981 when, while picking up a lady who had 
slipped and failen and broken her leg, he had a • squashy warm" 
feeling in h1s back. Claunant stated he finished loading the 
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lady into t he ambulance , but his pain became worse . That 
evening claimant was admi tted to the hospital. Claimant disclosed 
that 1n 1980 he received back 1njuri~s as the result of a motor 
veh icle accident and had been off work 6 months . 

Cla i mant testified that after the auto accident he had no 
problem performing his duties with defendant and felt good . 
Cl aimant st.,t~d that after the December 27, 1981 injury he has 
problems sitting , standing or bending over for a long time and 
has numbness down his left leg. Claimant indicated that the 
other memb•r of l1is team has to cover for him. 

On cross- examination claimant revealed that he had a settle
men t of $10 , 000 for the accident which occurred in August of 
1980. A~ l r~sult of the auto accident , claimant had back 
surgery. Claimant t estified that he returned to wor k on June 
14, 1982 and has no t missed any work since. Claimant also 
disc l osed that on Oece~~P.r 25, 1982 he had an accident where he 
t wisted and snapped his back. 

Tim Thomas Watts testified he works with claimant for 
d~f~ndant. Hr . Watts stated that he worked with claimant after 
his auto accident and did n~t ~otice that he was having any 
difficu lty per forming his tasks or complaining of pain. Mr. 
Watts disclosed that he was working with claimant when he was 
injured on December 27, 1981 . Mr . Wat t s stated that claimant 
was i n a very awk wdrd position when he heard claimant's back 
make a sound. Hr . Watts indicated that claimant froze and then 
said he had a problem with his back. Mr. watts stated he noted 
claim•nt was having p r oblems after that . Hr. Watts testified 
t~at there are days when claimant real l y has problems and even limps. 

Mary Ann Osborne testified that she I s claimant ' s wife and 
tha t after his auto accident claimant would be involved with 
sports , even though he may have had a little pa,n. Mrs. Osborne 
stat~d that since his in Jury on December 27, 1981 she has 
noticed that claimant h~s a problem getting up in the mornings , 
lays around a lot and uses a heating pad. 

Bernard L. Kratochvil, H. O., who testified by way of deposition, 
indicated that he saw claimant regarding an auto accident which 
occurred on August 27, 1980 . Claimant complained of pain 
shooting down his left leg . A myelogram was performed and in 
'lpr>l of 1981 cl,1i,nant had a herniated dtsc remove".l at r.5, Sl. 
Or. Kratochvil revealed that after the operation claimant 
~ontinued to have left leg pain. On December 27, 1981 Or, 
Kratochvil saw claimant who compl ained of acute pain after 
llft1ng a patient and after examination of claimant, gave a 
".l1agnos1s of acute lumbar strain . Claimant was hospitalized 
from CJecembo,r 27, 1981 until January 7, 1982. Because claimant 
lacked any improvement he was again hospitalized 1n March of 
1982 and another myelogram was performed. Claimant also had a 
ner,e conduction study performed which was unremarkable. Dr. 
<ratochvil disclosed that claimant continued with conservative 
treatment. In June of 1982 claimant returned to work. Dr. 
<ratochvil continued to see claimant and on November 15, 1982 
claimant was seen and complained of low back pain with radiation 
,nto the left lower eKtrP.mity . Or. Kratochvil opined that 
'lrlimant did inJure himself at work. Or. Kratochvil stated: 

0 We do have a r .. poct from you that is dated 
DPcember 21, 1982, and if you have that, you can 
follow along. 

(Pause.) 

0 (By Hr. Dahl, continuing) And you say that 
Donald W. Osborne has persistent lower back pa,n 
with radiation ,nto t,,. l,,ft lower extremity. "It 
is my opinion that he has a fiftP.,,n per cent 
permanent partial disability as the result of his 
injury . • Now, my first qu~stioo is, he's had a 
serious ,.ar •ccident that resulted in surgery, 
according to you, and I suppose my question is, a,e 
you tall(ing about th,3t h,:i has this fifteen pee cent 
disability as a result of that injury? 

A Yes. A disability rating was not -- apparently 
was not given following his automobile accident. 

0 Wh~t would you assume th•t it wo~ld be for the 
type of surgery and the residuals that you observed? 

A Pollow,ng a back surgery with a good result, 
you ' re looking at five to ten per cent disability . 

~ Again, with his back strain, the fifteen per cent , 
1 think, when I wrote that, included both conditions. 
And I thin~ that the amount of di•lbility ~s a 
result of the inc,dent which occurred at work would 
be in the rang~ of five to ten per cent. 

0 Is there any way that you can even tell th~t he 
does ha,e any p~rm•~➔nt impAirment or disability 
Cron that, as opposed to the car accident and the 
surgery for it? 

A There really isn't any way to separate the two . 
The only thing I can say is that following his 
injury at work, he didn ' t have neurologic findings. 
If he had another harniated disc or something like 
tl1at, I .,ould have expected hi,n to have ,;ome 
neurologic def,cit, loss of reflexes and so forth, 
and he didn't have those. 

0 The fiftei?n p.>r c•,nt th~t you're talkirag about, 
ts that 1mpairm2ra~ or disability of the leg? 

A Il'~ o( the body as a whole. 

,\??L !..:ABLE LAW 

The claimant has tile bur,J,.n of proving by a preponderance of 
e ev,dence that the injury of December 27, 1981 is causally 
lated to the disability on which he now bases h,s claim. 
,dish v. Fischer , Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
~~l v. L. O. Bogis, 236 Iowa 296, 18 N.W.2d 607 (19 45). A 
ss i bi l , ty i s insuf icient; a probabi lity is necessary. Burt v. 

John Deere Waterloo Tractor Works , 247 Iowa 691, 73 N. W.2d 732 
(1955) . The question of causal connection is essentially within 
the domain of e xpert testimony . Bradshaw v . Iowa Methodist 
Hospital, 251 Iowa 375, 101 N. W. 2d 167 (1966). 

Expert medical ev i dence must be considered with all other 
evidence introduced bea r ing on t he causal connection. Burt, 247 
Iowa 691, 73 N.W.2d 732. The opinion of e xperts need notbe 
couched in definite , positive or unequ i vocal language. Sondag v . 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). The expert 
op1n1on may be accepted or rejected , in whole or 1n part, by the 
trier of fact. Id . , at 907. F•Hther, the weight to be given to 
such an opinion is for the finder of fac t, and that may be 
affected by the completeness of the premise gi~en the e xpert and 
other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W . 2d 
867. See also Musselman v. Central Tel e phone Co., 261 Iowa 352 , 
154 N. W.2d 128 (1967). ··-

While a claimant is not entitled to compensation for the 
results of a preex isting injury or disease, the mere existence 
at the time of a subsequent inJury is not a defense. Rose v . 
,John Deere Ottumwa Works, 247 Iowa 900 , 908 , 76 N.W . 2d 756 , 
(19,6)."- ff the claimant had a prP.eK1sting condition o r disability 
that is aggravated , accelerated, wo r sened or lighted up so that 
it resu l ts 1n dtsabil,ty , claimant 1s entitl ed t o recover . 
Ni cks v. Davenport Produce Co . , 254 Iowa 130, 115 N.W . 2d 812 , 
(1962). 

As claimant has an impair,no>nt to the body as a whole , an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri - City Railway Co. , 219 Iowa 587 , 
593, 258 N.W. 899, (1935) as follows: "It i s therefore pl ain 
th~t the legislature intended the term 'disability ' to mean 
'indu~trial disability' or loss of earning capacity and not a 
mere 'functional disab i lity ' to be computed in the terms of 
percentages of the total physical and mental ability of a n"'rma-1 man." 

Functional disability is an element to be consi,lered in 
determining industrial disability which is the reduct i on of 
earning capacity, but conside,ation must also be given to the 
injured employee ' s age , education, qualifications , e xperience 
and inability to engage in employmP.nt foe which he ,s fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N. W.2d 251 
(1963). Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.~d ?60 (1961). 

A finding of impairment to t~e b~1y ~s a whole found by a 
medical evaluator does not equate to industrial disability. 
Tliis is so as i,np,Hrm-,nt and disability are not identical terms. 
Oe~ree of industr,al disability cara in fact be much different 
than the degree of imp.iir,n-,r,t h-,cause in the first instance 
reference is to loss of earning capacity and in the later to 
anatomical or functional abnormality or loss. Although loss of 
function 1s to be considered and disability can r~rely be found 
witho,,t it, lt is not so that an industrial disability is 
proportional ly related to a degree of impairment of bodily function. 

Factors considered 1n determining industrial disability 
inclule the employee"s medical condition prior to the inJury , 
after the i n jury and present condition; the situs of the injury , 
its severity and the length of healing period; the work experience 
of the employee prior to the injury, after the injury and 
potential for rehabilitation; the employee ' s qualificdtions 
intellectually, emotionally and physically; earnings prior and 
subsequent to the injury; and age, education, motivation, and 
function,;! impairment as a result of the injury and inability 
because of the injury to engage in employment for wh,ch the 
em;,l<>yee is fitted. Loss of earnings caused by a Job transfer 
for reasons related to the injury is also relevant. These are 
matters which the finder of fact considers collectively 1n 
arriving at the determination of the degree of industrial ,Jisabili ty. 

There are no weighting guidelines that are indicated for 
each of the factors to be considered. There are no guidelines 
which give, for example, age a weighted value of ten percent of 
total, education a value of fifteen percent of total , motivation 
- five percent; work e xperience - thirty pPrcent, etc. Neither 
is a rating of functional impairment entitled to whatever the 
degree of impairment that is found to be conclusive that it 
directly correlates to that degree of 1ndustr1al disability to 
the body as a whole. In other words, there are no formulae 
which can be applied and then added up to determine the degree 
of industrial disabi l ity . It therefore becomes necessary for 
the deputy to draw upon prior experience, general and specialized 
knowledge to make the finding with regard to degree of industrial disability. 

ANALYSIS 

Claimant has met his burden in proving that his injury of 
Oecember 27, 1981 aggravated a preexisting back condition. Such 
a conclusion is supported by the testimony of Or. Kratochvil and 
all the lay testimony introduced. No evidence was introduced to the contrary. 

Or. Kratochvil opined that claimant had a 5-10 percent 
functional impairment to the body as a result of the December 
27, 1981 injury. Contrary to ,l,,fo,nJ~nts' argument, the undersigned 
does not find the testimony o! Or. Kratochvil to be speculative. 
Furthermore, the testimony of Mr. Watts supports the fact that 
claimant has changed since December 27, 1981 and continues to 
have difficulty doln~ ~ertain duties. However, functional 
impairment is only one of the factors in determining a person's 
lnduqtrial disability. 

Claimant is 4 5 years old and a high school graduate. 
ClatmJnt also has training as an emergency medical technician. 
Claimant has worked as a mechanic and as a service station 
attendant. Claimant has worked for defendant since 1968 as a 
ambulance driver. Since his injury claimant has returned to his 
for~~r position and has not missed additional tlme slnce. 
Claimant has changed the manner in which he does some of his 
duties ~r,d 1s helpeJ by his co-worker, but he does perform his 
d~tLPS, It ts noted that although claimant appeared to be less 
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than candid durin9 pHt of H':l t ,,;tiil10nt, th4! othP.r ev1denc., 
,~cA1ved supported cl~t~~•lt ' s testimony. It is det~rmlne,i thJt 
ctai•u,,t lu,; ,.n industnal dis3billty of 12 pP.rcent as a ,,.~,,lt 
o( l-a1s injury on D>!cember 27, 1981. 

The only mP.dic3l ~111 tl-adt has been pcesPnt~d to the unnec
"''.l""i is t;,e bill from Or. Krotn<!>i,il. lt ,.,,.,t, ,.noeac th~t 
$755.00 o( De. Kc~t,·•1•1\ ' i bill Is causally conneci~a to t~lq 
l'IJ<l(y. 

l'INO{"IG vi' .-.. c·rs .. ~o C•)NCI..USIONS OF LAW 

WHEKeF~RE, based on the evidenc- p,.,s.,nted and the principles 
of I•• previously stat•i, tl~ f >ll9~1n9 flnJlnJs of fact and 
,::,,,1\!l,p;ions of l,1w a.r~ ,n-1,J ~: 

Pin.l1n1 l. 
« •)C"ic l•l•J (,)r 

On 0?.:'l•'"" '-7, 11H <'l ,i Mnt ,os inJured whi lP. 
lefendant. 

P1n~1n9 2. ClAim3nt's injury aggravated d p,P., • isting back 
condition. 

nnd~~L-l· l\s a result of t:,., inj ,ry n( n•:<>mbec 27, 1981, 
c: •i •rnt '"s a fun•tl,,n.11 i op-tirm,,nt of 5-10 percent of the body. 

~~1~1ng 4 . Claimant is 45 ye,.•~ olJ. 

F_i_n_d_l.!'!1......2· ClHmant is a high school graduate. 

F1n_d1n9 6. Claimant has training a,; Ml e1aec,3ency technician. 

l'i~d~~- Claim3nt has worked as a mechanic anJ a ,ervico> 
station attendant. 

l'ind1n..9. 8. Cl,uia~nt has worked for def-,nd-l•it ,i..,,.,. 1968 'IS ~n 
ambuldnce driver. 

F.i'!_ding 9. Claim~nt has returned to th-, 1>osltion he held at 
the time of his inJUC/. 

l'indu19. _10. 
so111e of his 
required. 

C\o\lMnt h.1s chdn9.-d the manner in .,hie!\ he 1-,~, 
d•lti~s btJt h,iS c,>ntl, ....... 1 ,.,, ,.,..-rform the duties 

P1nd1.n'J_~l_. Claim1nt 1 s .:~-work~r in s:>1'1e • ate; h,,c; l\~1!'""1 
claimant. 

~o_n_c_lu.~~- Cl~imant has proved Lhat , poction o( his back 
problems are causally cnnnected to his 1nJury with ,J-(~nl•nt on 
Dece~bec 27, 198\. 

C.o.~s,½!_s1on B. As a resu It of 1, is lnju cy of December 27, 1981, 
claimant hds a p-,rmanent partial disability of 12 pecc~nt. 

l'1ndlnJ \2. _, J r-•ulc of his inury nn o,c.-~b"r 27, l9Rl, 
c\,.imdnt "li.,s incurc•·J h~ ,,, :,tll,; In the amount of $7S5.00. 

C'>nclusion C. Claim~nt •~ ,entitled to reimbursement of doctor 
b1·11s-in the amount of $755.uu. 

WHeREPOR£, defendants "'-' to .'"f ,,,,to ·laim~nt twenty-(our 
and two q•v•nths (24 2/7) w•e-s of healing period benefits ~t 1 
rat• of on• hunlr•d eighty-three and 27/100 dollars ($183.27) 
pee week and sixty (60) weeks of permanent partial disability 
ben,.fits lt • c;,t-, o[ MC •,,,n,Jr,,d Ai,,ty-tilc<!" and 27/100 
doll~rs (Sl~l.27) P•r .,eek. 

O~f~n.i-t 11i..i -1,~ t:o r~imburse claimant th~ sum of seven 
1-aundred fiftt-five and no/100 dollar$ ($755.00) for medical 
exp,!r\$PS. 

Defendants are to r~l,nb•H<l>! clu111ant focty-e19ht an:l 96/100 
doll•c~ (,ll.?i) for mile•g-. 

Defendants ara tn b~ <Jivan credit for benefit$ previously 
paid. 

Accrued benefit$ He to be ,aade 1n a lump sum together with 
statutocy inter~~t at the rat~ of ten (10) p~r~~nt per year 
p~rsu.nL t,, s~~t1on HS.30, Code of lowa, a5 amended. 

C..,;tD :ir~ ta;ic.~,J to defendants pur.:;u-\1\t 1·, l ,-J11i:ct.ri.1l Com
m(ssion-,c ll,,lA 500-4. 33. 

OPfendMt; ,1111 file a fl•1,l '•:.'•Ht ,,p,n ;>at•llAnt of th,s 
aw,cd. 

o .. v 1 O-f;-:- .L.INQUIST 
:)El'U tY lt-lOUS·fRIAI., Cll·1 II ; ; (Oel!:R 

BEFORE TBE IOWA I NDUSTRIAL COHH ISSIONER 

HRS. FAYE J. PA LM ER, as 
Executor of the Estate o f 
RIC HARD L. PA LM ER, Deceased, 
and as surviving spouse o f 
RICHARD L. PA LM ER, Deceased, 

Claimant , 

vs. 

JOHN SABIN, 

Employee, 
Defendant. 

INTRODUCTION 

Pile No. 732625 

A R B I T R A T I O N 

DECISIO N 

This 1s a proceeding in arbitration brought by Paye J. 
Palmer, the claimant, agains t her husband's employer, John 
Sabin , to recover benefits under the Iowa Workers' Compensation 
Act as a result of the death of he r husband on September 3 1982. 

Th i s matter came on for bearing before the undersigned 
deputy industr i al comn,1ssioner at the Dubuque Building in 
Dubuque, Iowa on August 31, 1983. The record was considered 
full y submitted on that date. 

An e xamination of the industrial commissioner"s file ceveals 
that a first report o f injur y was filed June 17, 1983. There 
are no other o f ficial filings. 

The record 1n this case consists of the testimony of Faye 
Palmer, John Sabin, Tom Scheckman, Clyde Palmer, Hike Zearley, 
Orville Pensterman, Lyle Culper, Charles Gull; claimant's 
e xhibits A through I', inclusive; and defendan t 's e xhibit}. 

ISSUES 

The issues to be resolved include whether there existed an 
employee- employee relationship between Richard Palmer and John 
Sabin on the date of claimant's death, and whether that death 
acose out of and 1n the course of his employment. There is an 
additional issue of the applicable cate 1n the event of an awacd. 

REVIEW OF THE £VIO£NCE 

The parties agreed that the date of Hr. Palmer's death was 
September 3, 1982. 

Paye Palmer, age 45, and Richard Palmer's spouse, testified 
in this case. Faye and Richard Palmer were married on June 21, 
1974 and remained continually married up un t il the date of his 
death. 

This witness ' version of the facts is that her husband had 
worked for John Sabin "off and on• during 1982. Be did odd Jobs 
such as shelling corn or other chores. He was always paid 1n 
cash. She desccibes Richard as a handyman wi t h an ab1l1ty to 
perform many different Jobs, Richard farmed and ran a sawmill 
fcom his proper t y. Be occasionally cut wood in the sawmill for 
neighbors. Hrs. Palmer denied her husband was going to use the 
timber he was cutting on the Sabin property for his own use. 
She also denied that he cut t1111ber for other people. She 
conceded that Richard always did h1s own farm work first before 
he did odd jobs foe ne1ghbocs. In contrast, she denied he set 
his own hours when work ing for neighbors. She confirmed he did 
many odd jobs for numerous people in the area. This witness 
does not know if John Sabin directed claimant's actions on the 
date of his death. She conficmed claimant used his own tools 
and trailer when logging for John Sabin. 

She denied claimant ever cut timber on a shares basis. 

The balance of ths witness' testimony has been reviewed and 
considered 1n the final d1spos1tlon of this case. 

John Sabin was called as an adverse witness by the claimant. 
Hr. Sabin is a farmec by trade. Be conf irmed that Richard 
Palmer was killed on his property while cutting timber, He . 
Sabin was present on the date of the incident. This witness 
stated that Richacd was to cut and mill the timber and he and Hr. 
Sab1n would then s hare the lumber. He described th i s as cutting 
on shares. Hr. Sabin was also interested in clearing the land 
in question and had t wo bulldozers working in the same vicin1ty 
on the date of claimant's death. Hr. Palme< commenced cutting 
on the morning of his death. This witness indicated he had not 
worked eight days. This witness then testified regarding the 
facts of claimant's death. Hr. Sabin confirmed that Richard had 
assisted him with numerous odd jobs since 1980. Prior to that 
he had helped Sabin build a home in 1973. This witness dented 
Richard was to receive $8.00 per hour foe his labor. He ce1terated 
that the work was being done on a shares basis. 

Hr. Sabin confirmed that on the date of claimant ' s death he 
was uslng his own chain saw, trailer, gas, 011, and other 
lumbering equipment. This witness d1d not direct Richard on the 
manner of cutting the trees; he simply wanted them cut down and 
milled. 

The balance of this witness' testimony has been reviewed and 
considered 1n the final d1spos1tion of this case. 

Tom Schreckman, a local farmer, testified in these proceeding•• 
This witness helped Richard and John Sabin load logs on or about 
the date of injury. He confirmed claimant's trai l er was used in 
this procedure. This witness was told by Ri chard tha t the 
lumber he was going to cut from John Sabin's property vas done 
on a shares basis. • 

Clyde Palmer, Rlcha r d's son, testified in this case . Be i s 
married and does not live a t home. However, he saw his f a ther 
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regularly. Ho confirmed that claimant did a variety of tasks 
for John abi 

Mike Zearley testified that he was present on the date of 
lnJury. He was a sisting in clear1ng the land when claimant waa 
killed. He confirmed the facta oC claimant's death, Ha also 
confiraed tna on the data of inJury Richard was using his own 
equipment and was not being supervised by John Sabin. 

He indicated cla1■ant told hi■ the wood wa being cut on 
aharoo. 

Orville Pensterman, a retired fdrmer, confirmed that Richard 
had allied so■c lumber for hi He directed claiaant 1n the 
m111 ing process. 

Lyle Culp(!c, ret1 red far • r, test I fled that R1cha rd had 
jone odd Jobs for him since 1980. 

Charles Cull, al al far .. r alao test1f1ed that Richard had 
lt'C formed a vur 1ety of odd Jobe for him over the years. Richard 
,lwayc used his o~ t ls and quir ent to perfor■ these Jobs. 

The balance ot th11 witness' test1aony has been reviewed and 
onsider~ 1n the C1nal d1apos1tion of this caae. 

The eah1bits &uba1tted at time of tr1a. and contained 1, 
his ,ecord have also been reviewed and conatdered ln the flnal 
l1spos1t1on ot this ca•e. 

APPLICABLE LAW 

The factors by which to determine whether an employer
mployee relationship uaiats are (II the right f &election, or 
o e&ploy at will: (21 respons1D1l1ty for the payment ot wages 
y thb employer: (JJ the right to discharg~ or terminate the 
elat1onsl •P: 4 the right to s.:ontrol ~he work: and (SI 1s the 
arty sought to be held as the employer the responsible authority 
n charge of the work or for whose benefit the work 1s performed. 
n addition to the f1v4 at,, ve na&ed ele•ent 1 the overriding 
lement ot tho intention of the partie• as to the relationship 
hey are creating. Henderson v. Jennie Edmundson BosS1tal, 178 N.W.2d 
29, ◄ JI (19701. Standing alone, this 1ntentionoT t e parties 
s to the relat1on1hip created •ay be ,mewhat misleading. 
0wever, co■:un,ty custo~ 1n thinking that a Klnd of service 1s 
ondered by employee 1e of importance. Nelson v. C1t1ee Service 
ll Co., 2S9 lc.1a 1209, 12 6, 146 N.l>.2d261, 09671. - -

Although the supreme curt cases 1ndicatP the element of 
~ntrol •• probably ent1t,·d t greater weight than the other 
lements, it 1& not clear whether a claimant must e&tabl1sh the 
ployer-eaployee relation tip by a preponderance on each ot the 
l•■ents, a maJor1ty of the elements or certain of the elements. 

The t, t t·at a statea coa 1ss1on 1s paid in lieu ot wages 
1 not in any eenoo controlling. Hallinger v. l>ebeter City 
l Co., 211 I wa on, 8S8, 234 N.I> . 254 (lflf)'~ The cases 

ao"ind1 ate tha• the test of control is""'n'ot the actual exerciae 
the power o( control over the detail& and methods to be 

llowed in the perfor■ance of the work but the !..!.9.'l!._~o eaercise 
>ch control. Lembke v. !'[!tz, 22J Iowa 261, 266, N.W. , 
_li9J11. - -

ANALYSIS 

The primary and most important issue 1n this caee concerns 
ether on September 3, 1982 Richard Palmer was an employee of 
hn SaD1n as contemplated by the Iowa Workers• Compensation Act, 
ter examining the entire record and closely rev1ew1ng all the 
Ct 1mony, and applying the applicable case law, the underaigned 
of the opinion that there was no employer-employee rclat1on-

1p between the a!orement1oned 1nd1v1duals, 

At best, the parties' relatlonsh1p might be described as a 
int venture. Rlchard and John were operating Jointly to cut, 
11 and eventually share the lumbec. No wages were paid one to 

Other. R1chacd used all oC has own equipment 1n the endeavor. 
~n Sabin did not eaeccise control over the wock as contemplated the law. 

Counsel for the claimant argues for l1berul 1nt~rpretat1on. 
18 concept appears to the ·aw o f the cane, not the f•cta. 

FINDlNCS Ot' FACT 

That Richard Palaer was killed on September 3, 1982 while 
ling timber on property owned by John Sabin. 

That timber was to be cut and m1llPd by Richard 1n his own 
I and then &hared with Sabin. 

That Richard used h11 own tools and equip■ent ,n the cutting l ec t. 

That Johr Sabin did not eaerc,se control over the project. 

That claimant &el h1a own hours to work. 

That claimant wa. pr1■ar1ly a far■er and d1d numerous odd j, Coe Other farmers. 

That on Septembec 3, 1982 thecc d1d not ea1st an e~ployer
loye• rel•t1onsh1p t>et - een A1ch•rd Pal■er and John S•bln. 

CONCLUSIONS OF I.Aw 

That claimant failed to eatobltsh by a preponderanc@ of th• 
hence th• e•uten, of an e•ployer-eaiployee relat1onahip or e•Der 3, 1982. 

ORDLR 

THEREFORE, IT IS ORD&lll:D: 

lhat claimant shall take nothing from these proceeding•. 

That the costs ol this pcoceed1ng are taaed to the claimant 1 
uant to Industrial Coiruusuoner Rule S00-4. 3 • 

Signed and filed this __ day o! Nov,~oor, 1983. 

E. J. ltELLY 
DEPUTY IN~USTRIAL CONMISSIONER 

IIEPOIU: TIIE IOi-lA INDUSTRIAL COMMISSION[k 

JON A. PATCHIN, 

Claimant, 

vs. 

-----

KROBLIN TRANSPORTATIO~, 

Employer, 

and 

CR£AT W[STER~ CASUALTY CO., 

Fr LE NO. 685669 

A R B I T R A 1 I O N 

D E C 1 S I O N 
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Insurance Carrier, , 
Defendants. 

----
INTf<ODUCTlON 

Thia is a proceeding 1n arb1trat1on bcought by Jon A. Patchin, 
against ~ro~lin Transportbtior, eirployer, and Croat We&t Ca ualty 
Co., insurance carrier, tor b nefits a a result of an 1n1ucy on 
Octoter 2'>, 19&1. On Deceirber 13, 1982 this cbsc was l11•ard by 
the unders,gn~d. This ca e was considered fully sub~itted upon 
completlon ol t~c hearing. 

The record consists of the testimo~y of clat~ant, Jeane 
Patchin, and Norman C. Young; claimant's exhibits 1-24; and 
defendants• oah1bits A-N. 

ISSUt;S 

The lss~e• presented by the p~rt1eo at the time of the 
pre-hearing and the hcar,ng are whether there Is a causal 
relat1onoh1p bet•een the alleged lnJury and the d1aab1l1ty on 
wh1ct he Is now basing his cla i m; and the extent o( temporhcy 
total benefits he Is entitled to. At lhe hcginn,ng of lhc 
hearing drfendanta stipulated that cl•••ant's lnJury arose out 
of and 1n thu cour e of claimant's employment. 

FACTS PF~SI.NTED 

Claimant test1f1ed that he drives a truck for drfendant and 
on October 2~. 19B1 received an inJ~•Y as o reault ot a motor 
veh1,lc accident . Prior to the accident claimant had not be~ 
feeling well and was o~ medication lor high blood pressure as 
wPll as a diabetic condition. Clai~an• stated he did not 
remember what happened at the t1mu of the accident but remembuco 
belng placed in the ambulance and was taken to a hospital. 
Claimant revealed that the left side of his head was lnJurcd as 
well as some <ibs. Claimant evidently also sufCerrd a punctured 
lung. Wh1lo ho•p1tal1zed claimant also developed p~eu~onia. 
rtaimant indicated that while at the hospital tho doctors cut 
h1 D1ab1nese. to treat his diat>etus, 1n hall. 

Claima~t d1scl0Ged that he was released and h10 parents 
b,ought him back home. He remained under the care of R. D. 
Bu,klcs, H.D., and took 6 to 8 asp1r1n a day for his pain. on 
Dcce ber B, 1981 claimant was 1tga1n hosp1talucd, but clauaant 
1nd1cated he dld not remeab r ■uch else. After J oc 4 days ln 
thP llosp1tol clailfant was again releastd and .:igain starlPd 
taking aspirin for the pa,n caueud by his ribs. Clai10ant again 
became contu•cd and was hosr1tal1zed. Claimant disclosed that 
he was taken oft Diabinrse and asp1r1n. 

b Claimant 1ndlcbt~d that Dr. Buckles rtferred t11m to Marvin f. 
Pl urn, Jr., N.D., who rant ta and 1nd1cat~d cla11oant's 
condition could affrct his r1v1ng. Claimant indicated he never 
went back to se,, Dr. Buckles aft• r December ot 1981. Claimant 
stated he felt he could ~ave driven in Februacy o( 1~82 

1
1 he 

had been g1vrn back his l1c~~sc . Through the help of his 
attorney, he got his license ba~k on July JO, 1982. Cla,mant 
teautt.,d he was ftr"d because of the accident, but bocalfte 
reinstated in August of 1982, 

On croas-eaam1nat1on claimant stated that he has been 
driving full tl~c since August 26, 1982 and felt he was physi
cally able to drive ofter Januacy I, 1982. 

Clai~ant's wife, Jeann1e Patchin, testified that after 
leaving the hospital clau,ant tool< aspirin to rel 1eve his pain 
and that she brought claimant back to the hospital because of 
his contused state. Hrs. Patchin disclosed that cla1r.ant 
reco1ved ~orkers' cor.penaation b~neC1ts until the t1rat week ot 
January 19B2, Dut has not rece,v~d them sine@. 

Nacvin P. Piburn, Jc., N.D., who testified by way of deposition 
indicated he ha ■ a pain manag~ment and psychlatri, practice and 
t1rat saw claimant on Decor.bee 2J, 1981. Dr. Piburn stated: 

A. Okay. l>ell, he was 1nit1ally referred 
be~ause he w•s act,ng very peculiarly and he w&s 
having rain ln his chest and he was hypervent1lat1n9 
and having vary strange-looking spells where too 
didn't seem to bo cor.pletely alert. On one occasion 
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he was noted to be stiffened out. On other occasions 
he was more alert -- more awake, rather, but still 
not normally alert. And they weren't sure what 
they were seeing, so they asked me to come over and 
talk to him and see if I could tell if it was a 
mental problem or a physical one. 

And I came over. I dlscovered that he had a 
truck accident October 25, 1981, a very serious 
accident. He had extenslve rib fractures. He had 
a flalled chest. Be had an infection in his chest. 
And then when they finally got that cleared up to a 
reasonable degree, they sent hlm home. 

Q. Dld his record, either history or the 
~ecords that were provide you, indicate if he had 
lnJury other than the chest area? 

A. Certalnly. He had laceratlon of the left 
side of his forehead. I always take note of head 
inJurles because when you have someone that behaves 
~bnormally, you want to know about earlier head 
1nJurles. Now, ln this case we have an individual 
who very nearly died in a truck wreck. It was a 
very serlous set of lnJuries. And even though the 
head in)ury was overshadowed at the time because of 
the immense amount of trouble he had with hls 
chest, it was Stlll noted that he had head trauma. 

Dr. Piburn disclosed that clalmant's aspirin level was way 
too high and that he was hyperventilating because he was belng 
POlsoned by the asplrln. Or. Piburn indlcated that on December 
24, 1981 claimant ' s blood chemistries had returned to normal. 
However, the sleep study during an EEG lndicated that claimant 
mig~t ha~e a predisposition to seizures. Dr. Plburn opined that 
clalmant s reaction to asplrln was a personal peculiarity rather 
than an overindulgence. Dr. Piburn instructed claimant that he 
could not drive and notlfied Dr. Buckles. On July 8, 1982 Dr. 
Piburn examined claimant again, Dr. Piburn determined clalmant 
was seizure free for an eight month period. Or. Piburn stated: 

0, Okay. Now, Doctor, based upon your examination 
of Hr. Patchin and based upon the medical history 
he gave you together with the medical history from 
Hedlcal Records and what other physicians provided 
to you and the examinations done at your request, 
do you have an opinion based on reasonable medical 
certainty as to what was the cause of these conditions 
that you have described that Hr. Patchin suffered? 

A. Well, I feel that the 

0, Do you have an opinion, Doctor? 

A. Yes, sir. I have an opinion. 

Q. And would you lndicate what that is? 

A. Well, I think it's clear-cut sequence of 
events. He had a truck accident sustaining a head 
in)ury and a chest injury. He was discharged from 
the hospital. He was still not completely well. 
He takes aspirin and experiences an adverse reaction 
to aspirin provoking hyperventllation. 

Q. Do you know why he took the aspirin, what he 
was treating for the aspirin? 

A. He told me his right chest hurt, and I can 
understand that. And then when he hyperventilated, 
he had a series of spells which terminated as soon 
as he stopped overbreathing. And then slnce that 
time he's gone on to heal fairly uneventfully and 
has had no more spells. So that's my impression of 
the course of events. 

0, So it's your opin1on that they all stem from 
the accident of October 25th? 

A. I think that was what started off his 
problems and I think all of them followed from that. 

0, And the reason why you certi£1ed to the 
Department of Transportationthat he had had a 
sei2ure and was unable to drive for a prescrlbed 
period of time? 

A. I believe the chest pain and the abnormality 
of the EEG relate to the acc ident, and I thlnk the 
aspirln use relates to the chest pain and I think 
that provoked a seizure. They all hang together in 
one piece. 

On cross examination or. Piburn indicated that Iowa City was not 
aware of an abnormal EEG when they made their report. 

In a report dated January 19, 1982 Dr. Piburn stated: 

Hy patient Hr. Jon A. Patchin showed me a letter 
from you dated January 4, 1982. This referred to 
his Workman's Compensation claim, file IW 11022 
through his employer Kroblin Refrigeration Xpress, 
Inc. in Waterloo. 

Hr. Patchin had a truck accident October 2S, 1981. 
At that time, he sustained a blow to the left front 
part of his head that resulted in a laceration plus 
rib fractures and a rather serious crush inJury of 
the chest that resulted in his needing a machine to 
breathe for him for awhile and also in a rather bad 
case of pneumonia that was very hard to clear up. 
He eventually was discharged to the hospital and 
sent home to Waterloo. His accident was out of 
town. At the time he returned home from Waterloo 
he was not feeling all that well and he was con
tinuing to have some breathing problems and chest 
discomfort. 

Twlce, during the month of December, 1981, this man 
had to be hospitalized at Scholtz Hospital for 
acute spells of confusion and hyperventllation. 
These were very peculiar spells. Bis breathing 
would increase. The appearance on the chest x-ray 
would deteriorate and his blood chemlstry would 
alter: The calcium would drop during these episodes 
and h1s electrolytes would go out of alignment. No 
one could figure out exactly what was going on[.I 
Because [sicl of the extreme confuslon that was 
associated he had an £.E.G. and two computerized 
head scans. We could find no Slte of bleeding in 
the skull. We dld flnd a non-specific abnormality 
of the £.E.G. durlng the first study and flnally, 
after a second hospltal stay he was transferred to 
St. Prancis Hospital for further observation and 
while we had him at St. Francis Hospital we did a 
sleep E.E.G. which is a hlgher quality study. ThlS 
second E.E.G. was clearly abnormal. There was a 
spike wave focus in the left frontal region. This 
exactly cooresponds [sic) to the region that was 
injured during his automobile accident. 

As far as I can tell, this man breathes rapidly 
because of the rlb injury and because he has a 
tendency to ge t 1nfiltrate in the chest. Th1s 
inflltrate comes and goes. It 1s a very peculiar 
th1ng. The last thing that brought it on was 
taking too much aspirin for his chest paln. He 
started to overbreathe and then he had an appear
ance of infiltrate in the chest x-ray that vanished 
spontaneously three or four days later when we gave 
him bed rest and removed the aspirin. His breathing 
rate, even when he is relatively well is faster 
than normal. Re still has some chest discomfort. 
I thlnk his breathing difficulties started after he 
had the chest crushed and the ribs broken in his 
automobile accident and can be clearly related to 
the accldent. The abnormal E.E.G. in the left 
frontal reglon appeared after he had a blow to the 
head Wl th laceration in the left frontal area. I 
believe his £.E.G. changes are post-traumatic and 
are related to the accident. His confusional 
states represent a psychomotor selzure equivalent. 

There was no change at all that this gentleman lS 
going to have a license to drlve a motor vechicle 
(sic) for at least 12 months because it is not 
acceptable to give a delvers' license to an indi
vidual with seizures or spells unless they remain 
free of seizures, spells and blackouts for at least 
12 consequetlve [sic) months. Hr. Patchin is a 
truck driver. This means that he is deprlved of 
his usual and customary livlihood [sic) and as far 
as I know he 1s not tralned to do anything else. 
Accordingly, he has not been given a release to his 
usual Job and he will not get the release to his 
usual job before January of 1983 at the earl lest. 
The injurles and medical problems that led to his 
work absence are directly related to the accident 
of October 2S, 1981. Despite the statements that 
were made in your letter of January 4th indicatlng 
"you have currently had treatment for several 
ailments which are not related to your accident•. 
All of the treatment that he has had in November, 
December and January has been directly related to 
the accident. He has not had any treatment that 
was unrelated. The letter that you sent lmplies 
that benefits will be cut off. I feel as a physlcian 
that cutting off this man's benefits after he has 
been deprlved of hls usual and customary employment 
is not justlfied. Since the accident on October 
25th, 1981 was the result of his loss of employment 
this will leave him without a Job and without an 
income. I would ask you to review the medical 
evidence that I have submitted and change this 
decision. If you flnd yourself unable to do so 
please contact me in person and explain your 
reasons for this decision. 

In his report of July 14, 1982 to clalmant's attorney Dr. 
Piburn stated: 

I examined Jon Patchin on July 8, 1982. As you 
know, he suffered an accident October 2S, 1981 with 
crush injury to the chest and he fractured enough 
ribs to have what we call a flail chest. He 
deveoped some infection and some infiltrate of the 
chest at that time, which took quite some tlme to 
heal. During the accident he also had a laceration 
over the left frontal region of his head and he 
suffered a pretty hard blow to the head on that 
side. For a perlod of time he had an abnormal E.E.G. 
wlth spike wave focus on the left side. He also 
proved to be lntolerant of aspirin and suffered 
toxic symptoms from a rather low dose. He hyper
ventilated for awhile and had metabolic abnormallties. 
It seemed to me on a clinical basis that he had 
several episodes of psychomotor seizure. His E.E.G. 
was abnormal, even after the hyperventilatlon 
stopped and all the metabolic changes were gone and 
also after the aspirin in hls system had been 
eliminated. 

Hr. Patchin has now been free of any further 
seizure-like events for seven months. Ix-rayed 
his chest July 12, 1982. I (ailed to find anything 
more than the old fractures of the ribs which are 
now healed and some degree of flbrosis of the chest. 
This does not seem significant. Eventhough [sic) 
Hr. Patchin was told that he might have a diabetic 
tendency on diet, on July 12th his fasting blood 
sugar was 129, his non-fasting 11 o"clock a.m. blood 
sugar was 114 and his non-fasting 4 p.m. blood 
sugar was 108. These values ar~,pretty normal. 
The highest blood sugar I documented on him was 
when we did a blood chemistry profile and this was 
132. As far as I was concerned, the blood chemistry 
profile was normal, except for this borderline 
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blood sugar. This man will do quite well with his 
blood sugar as long as he follows a strict 1,500 
calorie ADA diet. None of the metabolic changes 
seen earlier are present now. The University of 
Iowa repeateq his E.E.G. Hay of 1982 and this is 
reported to be normal so the E.E.G. changes have 
al,;o gone away. 

SUMMARY: I find no evidence that this man has any 
residual chest problem or any residual metabolic 
problem or any persistent E.E.G. changes. His 
elevation of blood sugar is mild and can be con
trolled with diet, as far as I can tell. Since the 
Iowa law allows a person to return to driving after 
a period of six months free of any seizure-like 
activity. I see no contraindication to his being 
given a release to return to work and a release to 
drive again. He should, of course, follow his diet. 
He should not take unauthorized medrcation and he 
should strictly limit any intake of alcohol. 

Donald Bolin, H.D., who testified by way of deposition 
indicated he specializes in internal medicine and gastroen
terology and saw clamant on four occasions the first being on 
Pebruary l, 1982. Dr. Bolin opined that claimant's hospital
izations after returning to Iowa were caused by excess levels of 
aspirin in his bloodstream. 

In his report dated March 10, 1982 Dr. Bolin stated: 

Jack Patchin is a 44-year-old former truck driver 
for Kroblin. His past medical history is significant 
in that at the age of 20 he had a non-healing 
peptic ulcer which resulted in ulcer surgery being 
peformed at Schoitz Hospital. Apparently for some 
time after that he did receive vitamin B-12 shots 
for a mild macrocytic anemia, but it should be 
noted that he was also consuming a fair amount of 
alcohol at that time, which could also cause a 
macrocytosis. His heavy alcohol consumption 
continued later with amphetamines, and in 1974 he 
was hospitalized for drug detoxification, under Dr. 
Della Hadellena. At that time he was consuming 
about a twelve pack of beer daily. Apparently at 
that time he was quite depressed and displayed some 
psychotic traits, and was initially thought to be 
schizophrenic, but later this diagnosis was changed 
to that of depression with drug intoxication. By 
his history he has not been a heavy consumer of 
alcohol since that time, though has continued to 
drink. He denies consuming alcohol at the time of 
his accident o( 10-25-81. He has a history of 
hypertension and at one time was treated with 
Hygroton for this diagnosis; he's not taking this 
medication at present. He has been a long-term 
heavy smoker, consuming currently two packs of 
cigarettes daily. 

His family history is significant in that an uncle 
had diabetes. 

In January of 1981 he was placed on Diabinese 250 
mg twice daily for diabetes mellitus. Diabinese is 
a long-action oral drug, and for this reason is 
particularly likely to cause hypoglycemia in 
persons who take it but fail to eat regularly. 
This may lead to confusion and even hypoglycermic 
coma. Apparently the patient ate only a sandwich 
on the afteroon [sic) of 10-24-81, then nothing at 
all on 10-25-81 but continued to take both his 
Diabinese and his Hygroton. 

He was driving his semi-truck along the interstate 
highway in Indianapolis around 8 p.m. on 10-25-81, 
and the truck overturned and he was found in a 
semi-conscious state. Mr. Patchin doesn't remember 
what happened at the time of the accident. He Just 
remembers awakening in his overturned truck. He 
was taken to Methodist Hospital in Indianapolis, 
where he was found to have a blood sugar of 25, 
which rapidly corrected itself w1th the administration 
of intravenous glucose, and his initial decreased 
level of consciousness rapidly improved. He 
continued to be rather lethargic for sometime after 
admission and it was felt this might be due to his 
head injury, though he was receiving intravenous 
morphine during this time for chest pains. 

It should be noted he had a blood alcohol level 
done on admission, and it was zero. His serum 
potassium on admission was markedly depressed at 2.6, 
undoubtedly due to the Hygroton he had been taking. 
His inJuries on admission included a 3-4 cm laceration 
of the left forehead. He had a normal CT scan of 
the head and cervical spine films on 10-25-81. He 
was also found to have fractures of the ribs 5-9 
posteriorly on the right side, and as a result of 
his chest inJuries developed a right hemothorax and 
bilateral pneumonia, with acute respiratory failure, 
requiring him to be on a mechanical ventilator. 

He had a rather stormy course and had to be on the 
respirator for a total of a week. He was noted 
during this hospitalization to have macrocytosis of 
his red blood cells, though his serum folate and 
B-12 were normal. He was treated with vitamin B-12. 
As mentioned earlier in this report he had in 
earlier years been treated with vitamin B-12 after 
his gastric resection. Gastric resection is a well 
recongnized (sic) course of vitamin B-12 deficiency. 
He was instructed to continue to rece1ve vitamin 
B-12 shots each month. He was discharged on 
Tolinase 500 mg daily, a different anti-diabetic 
drug which is usually a safer medication than 
Diab1nese in those who eat irregularly, since it's 
got a shorter period of action. Later Lopressor 
and Hygroton were added to his medications to 
control his blood pressure. 

In late November, 1981, he began to display con-

fusion, and on December 8, 1981 he was admitted to 
Schoitz Hospital because of this confusion. He had 
some tests done as an outpatient during the previous 
week, including a normal CT scan of the head, and a 
fasting blood sugar of 60. Because of the low 
blood sugar all of his medications were discontinued, 
but he continued to have problems with confusion, 
and therefore was admitted to Schoitz. An EEG was 
done and was essentially normal. During his early 
hospitalization he displayed confusion and hyper
ventilation with electrolyte abnormalities. This 
condition spontaneously cleared up and he was 
discharged home. 

He again began displaying the same symptoms, and 
finally became rigid and unresponsive, and was 
readmitted to Schoitz on 12-18-81. He was very 
confused and agitated after admission, and had to 
be restrained for three days. He was found to have 
a very toxic level of salicylate in his blood 
stream of 54.5. He again showed the same metabolic 
abnormalities that he had displayed on the previous 
hospitalization, and these abnormalities and his 
mental abnormalities all spontaneously resolved. 
He also had hydroxyzine, and again was normal. 
When he became coherent he gave a history that he 
had been taking Aspirin for pain. He had a normal 
skull x-ray and EKG, and a spinal tap showed normal 
fluid except a slightly elevated protein of 74 (45 
upper limits of normal). 

On 12-23-81 he was transferred from Schoitz Hospital 
to the psychiatric ward at St. Francis Hospital, 
where he was under the care of Dr. Harvin Piburn. 
He was mentally completely clear during that 
hospitalization, but did leave the hospital sooner 
than was wished by Dr. Piburn. He was dischared on 
Tranxene, a mild tranquilizer, which was prescribed 
mainly for anxiety, but also because it has the 
effect of suppressing minor seizures, though no 
such diagnosis was documented or placed on the 
patient. Since his discharge he had not had any 
particular problems. There have been no further 
episodes of loss of consciousness or confusion. 
There has not been any obvious change in behavior. 

A complete physical examination was performed in my 
office on 2-1-82. At that time the vital signs 
showed a blood pressure of 150/90, pulse 104, 
weight 165 pounds. The patient's general appearance 
was unremarkable, seeming to be that of a rather 
quiet, stoical man of slightly below average 
intelligence. He is frankly a rather poor historian; 
this seems to not be due nearly so much to decreased 
mental ability or memory as it is to a tendency of 
the subject to minimize any mental or psychiatric 
difficulties he has had in the past. He is quite 
voluble about the medical aspects of his history, 
but very reticent about the psychiatric aspects. 
The examination showed a small scar 5 cm in length 
over the left forehead. The tympanic membranes 
showed some old scarring. The mouth is edentulous, 
the throat normal. The pupilE are equal, react 
normally to light, and show normal fundi, with full 
visual fields to confrontation. The neck shows a 
full range of motion, and the thyroid is unremar~able. 
The chest is slightly hyperresonant, with good 
breath sounds, and no obvious residual rib deformities. 
The heart is normal sized, with good heart tones, 
and no murmur or gallop, with normal pulses. The 
abdomen is soft, nontender, with no masses or 
organomegaly. Bowel sounds are normal, with no 
bruits or hernias. The genitalia are normal, with 
both testes 1n the scrotum, and the rectal exam 
shows a normal prostate. The extremities show 
tatoos on the left arm and right leg, and he has 
slight osteoarthritis involving the distal inter
phalangeal joints. Neurological exam showed 
cranial nerves 2-12 to be intact. Deep tendon 
reflexes were brisk and symmetrical, with negative 
Babinski signs. The gait was normal, with coordin
ation being excellent, with no atoxin. The cutaneous 
sensation to light touch is intact, and muscle tone 
is normal throughout. The patient can perform 
serial 7's well. He interprets proverbs in a 
rather literal and ineffective but not in any way 
inappropriate, way; so this appears to be mostly a 
reflection of intelligence and literacy. Memory, 
both recent and remote appears intact except for 
the immediate events ~urrounding his recent hospital
ization, about which he has some amnesia. He is, 
though, as mentioned earlier, a very reluctant 
historian, and volunteers little when discussing 
some events. 

Hy conclusion about this case are as follows: This 
is a man with a long history of substance abuse, 
with resulting abuse of his general health. He has 
a significant psychiatric history. The truck 
accident of 10-25-81 was beyond a reasonable doubt 
due to hypoglycemia, caused by taking the medication 
Diabinese, which lowers blood sugar, without eating 
for a prolonged period of time. Thre is no evidence 
from his medical record of that hospitalization 
that would suggest any hypoxic brain damage from 
his pulmonary problems. His head inJury would not 
seem likely to have caused any significant brain 
damage, and his hypoglycemia was not of such a 
degree or duration as to be expected to cause any 
measurable long term mental change. His later 
behavior problems in November and December 1981, 
resulting in his hospitalization at Schoitz ans 
[sic) St. Francis Hospitals, seem clearly to have 
been related to the ingestion of large amounts of 
Aspirin, with his symptoms completely clearing up 
with decline in his blood level of that Aspirin. 
Since that time there has not been any evidence of 
any significant thought disorder, physical affliction, 
or seizure disorder (nor has there ever been any 
evidence that this patient has had a seizure 
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disorder) . 

Currently he only suffers from a character disorder 
that he has had for many years; a tendency to 
substance abuse with its attendant neglect of 
physical health and personal responsibilities . 
This is not disabling per se but certainly makes 
him a questionable employee in positions of re
sponsibility. 

At present he denies any pain or residual injuries 
from his accident of 10-25-81 , and other than the 
scar on his forehead, I can find no ob3ective 
evidence of any residual inJury, either physical or 
mental. Bis hospitalizations at Schoitz and St. 
Francis in December, 1981 can only indirectly be 
said to stem from his accident of 10-25-81 1n that 
they were due to Aspirin tox icity, and he was 
taking the Aspirin because of discomfort he was 
suffering at that time from inJu r 1es from his 
accident . 

In a report dated July 19, 1982 Dr. Bolin stated: 

I ' ve been requested to give an opinion on the 
status of the possible seizure disorder on Mr . Jack 
Patchin. I've recently had the opportunity of 
examining him at some length and it was my opinion 
at that time that beyound [sic) a reasonable 
medical doubt that he did no t have any true seizure 
disorder but rather was having some problems with 
medications that he was taking. As this problem 
does not e x ist at the present time , I feel that he 
would be entitled to have his drivers license 
reinstated . He does have mild diabetes but it's 
well controlled with no problems whatsoever. 

On July 26 , 1982 Dr . Bolin certified that claimant was 
qual1f1ed to work as a truck driver. 

Pamela Jean Mar xen- Kelly, M.D. , who testified by way of 
deposition indicated that she specializes in internal medicine 
and saw claimant on April 28, 1982. Dr . Kelly stated that 
claimant informed her he had no problem since December 1981. Dr. 
Kelly disclosed that she could find nothing wrong with claimant 
which would e xplain his symptoms. On cross e xamination Dr . 
Kelly testified that the accident caused his injuries to h i s 
chest and head and the resultant treatment. On redirect Dr . 
Kelly stated: 

Q. You mentioned that Mr . Patchin had a salicylate 
level of 54. Can you tell us -- and if you can ' t 
that's find , but could you t ell us what -- how many 
aspirin 1n a 24-hour period 1t would take a normal 
person , a male, to reach a sal1cylate level of 54? 

A. That vaies widely because aspirin is excreted 
-- it's metabolized and e xcreted by the k idneys, 
and some people could get that high a level with a 
much smaller dose of asp1r1n than another person . 
So it's a very individual thing . 

E. Peter Bosch , M.D. , who testified by way of deposition 
indicated that he 1s a neurologist and saw claimant on April 28, 
1982 . Dr. Bosch revealed that when he saw claimant, claimant 
did not have any complaints but wanted to find out if he had 
epilepsy. Dr. Bosch conducted a neurological examination of 
claimant which was normal and could find no evidence that 
claimant had a convulsLve disorder. 

Thoru Yamada, M.D., who testified by way of deposition 
indicated he is a neurologist and also has a specialty in EEG. 
Dr. Yamada disclosed that he interpreted claimant's EEG in May 
of 1982 and found 1t essentially normal. Dr. Yamada reviewed 
claimant's EEG taken on December 28, 1981 and opined that it was 
normal also. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of October 25, 1981 is causally 
related to the disab1l1ty on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insuft1cient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt v. John Deere Waterloo Tractor works, supra. The opinion 
of experts need not be couched in definite, positive or un
equivocal language. Sondag v. Ferris Hardware, 220 N.W.2d 903 
(Iowa 1974). However, the expert op1n1on may be accepted or 
rejected, in whole or in part, by the trier of fact. ~ondag v. 
Ferris Hardware. supra~ paqe 907. Further, the we1qht to be
given to such an opinion 1s for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bod!sh v. Fischer Inc., 
supra. See also Musselman v. Central Telephone Co., 261 Iowa 
352, 154 N.W.2d 128 (1967) . 

While a claimant 1s not entitled to compensation for the 
results of a preex1st1ng inJ~ry or disease, the mere existence 
at the time of a subsequent 1n1ury 1s not a defense. Rose v. 
John Deere Ottumwa ~orks, 247 Iowa 900, 76 N.W.2d 756 (!956). 
If the claimant had a pceexist1ng condition or d1sab1lity that 
1s aggravated, accelerated, worsened or lighted up so that it 
results in disability, claimant 1s entitled to recover. Nicks v. 
Davenport Prot'uc~ •o., 254 Iowa 110, 115 !1.W.2d 812 (1962). 

ANhLYSIS 

As indicated previously defendants at the time of hearing 
stipulated that claimant received an inJury arising out of and 
in the course of his employment on October 25, 1981. The main 
dispute therefore 1s what 1f any of cla1■ant's pcoblems are 
causally connected to that inJury. 

The gceated weight of evidence causally connects claimant's 
hospitalizations and treatment with his i nJury . Defendants 
appeac to argue that they should not be held responsible for 
claimant ' s hospital e xpenses because they were related to an 
overuse of dcugs, more spec1f1cally aspirin . Cla i mant was using 
aspirin to combat his chest pain which was real and which was a 
result of his accident. This is supported by the medical 
evidence as well as the claimant's statement. Since the accident 
caused claimant ' s pain foe which claimant took the aspirin which 
resulted in a reaction and the subsequent hospitalization, a 
causal connection is present . 

The greater weight of evidence indicates that claimant 
suffers from no permanent impairment as a result of his injury; 
however , there is a question as to the e xtent of tettporary total 
disability benefits that claimant may be entitled . 

Claimant testif i ed that he felt he could have driven a truck 
in February of 1982 if he had not had his license taKen away. 
The claimant's doctors kept claimant from driving because of the 
possible consequences of having a seizure while d r iving . 
Claimant got his license ceinstated on July 30, 1982. Although 
claimant did not have a job to ceturn to on July 30, 1982 , the 
period of claimant ' s disability was over at that time. One 
could not e xpect claimant to go back to work while the doctors 
felt it was unsafe for him to do so. The greater weight of 
evidence indicates that there is a causal connection between the 
loss of claimant ' s license and his inJucy. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

WHEREFORE, based on the evidence presented and the principles 
of law previously stated, the following findings of fact and 
conclusions of law are made: 

Finding l . On Octobec 25, 1981 claimant received an injury as 
the result of a motor vehicle accident while wor king for defendant. 

Conclusion A. Claimant received an inJury ac1sing out of and in 
the course of his employment with defendant. 

Finding 2. In order to tceat his pain claimant took aspirin. 

Finding 3. Claimant had a reaction to the aspirin he took to 
relieve his pain. 

Finding 4. Claimant also had other problems <elated to his 
injury. 

Finding 5 . The evidence failed to show claimant abused the use 
of aspirin. 

Conclusion B. Claimant's hospitalizations were causally connected 
to h1s injury on October 25, 1981. 

Finding 6. Claimant felt he could return to work in February of 
1982 . 

Finding 7. Claimant had his drivec's license taken away on 
doctors orders. 

Finding 8. Claimant did not have his license reinstated until 
July 30, 1982. 

Finding 9 . The period of claimant's disability lasted from the 
date of his injury until July 30, 1982 . 

Finding 10 . Claimant has no permanent functional impairment as 
a cesult of his injury. 

Conclusion B. Claimant 1s entitled to temporary total disability 
benefits from the date of his injury until July 30, 1982. 

THEREFORE, defendants are to pay unto claimant thirty and 
one-seventh (30 1/7) weeks of temporary total disability benefits 
at a cate of two hundred fifty-eight and 59/100 dollars ($258.59) 
per w,ek. 

Defendants are also ordered to reimburse claimant for the 
following medical bills: 

Metropolitan Alllbulance Service Inc. 
City of Watecloo 
De. Bolin 
Dr. Nakhas i 
Dr. Buckles 
Internal Medicine Associates, P.C. 
Dr. Pibucn 
University of Iowa Hospitals, Clinics 
St. Francis 1losp1tal 
Methodist Hospital 

S 7 3. 00 
57.50 
45.00 

230 . 00 
252.00 
450.00 
330. 00 
558.25 

l.070.34 
20,384.21 

Defendants are to file a memocandum of agceement. 

Defendants are to pay the costs of this action. 

Defendants are to be given credit for benefits previously 
paid. 

Accrued benefits are to be made 1n a lump sum together with 
statutory interest at the rate of ten (10) percent per year 
pursuant to Section 85.30, Code of Iowa, as amended. 

Costs are taxed to defendants pursuant to Industrial Com
missioner Rule 500-4 .33. 

Defendants shall file a final ceport upon payment of this 
award. 

Signed and filed this .J.a.tb day of July, 19a3. 

DAVID E . LUIOUIST 
DEPUTY J!!DUSTRIAL COKMISSIONER 

I 
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BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

1ARLIS PATTEN, 

Claimant, 

•s • 

,HELBY COUNTY CARE FACILITY, 
HELBY COUNTY, IOWA, 

Employer, 

nd 

OWA NATIONAL MUTUAL 
NSURANCE COMPANY, 

Insurance Carrier, 
Defendants . 

File No. 66 2694 

A P P E A L 

D E C I S I O N 

By order of the industrial commissioner filed January 23, 
984 the undersigned deputy industrial commissioner has been 
~pointed under the provisions of §86.3, Code of Iowa, to issue 
,e final agency decision on appeal in this matter. Claimant 
,peals from an adverse review-reopening decision. 

The record on appeal consists of the transcript; claimant's 
!hibits 1, 2 and 3; defendants• exhibits A, e, C, and D; and 
·fic i al notice of the entire industrial commissioner's file of 
>'. 695365, all of which evidence was considered in reaching 
iis final agency decisio~. 

The outcome of this final agency decision will be the same 
that reached in the review-reopening decision. 

rssue 

The review-reopening decision denied further weekly benefits 
a result of a low back injury of December 20, 1980. 

Claimant states the issue in her brief: "Whether the 
cision of the Deputy Industrial Commissioner was erroneous in 
nying compensation based on her analysis of the symptomatology 

the claimant ' s complaints.• 

STATEMENT OF TBE CASE AND APPLICABLE LAw 

The statement of the case and applicable law found in the 
view-reopening decision are adequate and under the circumstances 
e adopted her~in. 

ANALYSIS 

Claimant had episodes of low back pain both prior to and 
bsequent to December 20, 1980. She was paid compensation as a 
sult of an incident at work on that date. However, she also 
nally settled the case under the provisions of S85.J5, which 
lated to an incident of September 22, 1981. 

Compensation benefits were denied in the reopening decision 
_the theory that although claimant had a compensable back 
Jury, her symptoms were on the right side and her subsequent 
>atment was on the left, thereby bringing the causal relation
,p between the incident and the impairment into question. 

_E~idence which illustrates the basis for the review-reopening 
,ision 1s found ln a hospital admission of January 15, 1981 
I a report by James w. Dinsmore, H.D., an orthopedic surgeon. 

hospital report states: 

Patient admitted to the hospital because of pain 
in her right hip and back. This seemed to come on 
when she was doing some activity with some patient 
where she ls working. It has been difficult to get 
around more particularly if she tries to do something 
extra activity. This causes some pain and discomfort. 
It has become more and more difficult to walk 
around. Hospitalization was advised for more 
definitive care. 

t Dinsmore states: 

I made the diagnosis of a herniated disc syndrome 
on the left side. Several days later ~rs. Patten 
advised me that she wanted to proceed with myelo
graphy and surgery. The myelogram was performed on 
2/23/82. The sleeve defect at L4 on the left side 
was identified. On 2/24/82 a surgical decompression 
of the LS nerve root on the left side was carried 
out. 

T obvious conclusions from such evidence is that there is no 
sal relationship between the injury and the impairment 
lUSe the injury is on the right and the disability on the l t. 

However, claimant argues: 

What the Deputy has, in effect, done is to com
partmentalize Hrs. Patten's low b3ck pain into 
*right• or " left• and on that basis denied com
pensation. Pr~blems of the lower back are symptom
atically much more difficult than that analysis 
suggests. The pain manifestations of Hrs. Patten's 

· b<:1ck in?ury cannot be arbitrarily isolated into 
categories, rather the medical history must be 
~iewed as a whole and augmented by the lay testimony. 

0 ~ ndants respond: " As found by the Deputy, there had been no 

I~ ion by claimant of any sign1f1cant pain or ot r symptomology 119 
in her left lower back fol lowing the 1rajury f December 

20 1980, but instead complaints of pain primarily in the right 

l 

lower back and right hip . " Although claimant's case was ably 
presented, it is claimant who has the burden to show the causal 
relationship , and nothing in the evidence or cla i ma nt's brief 
explains away the difference between the symptomatology on the 
right versus the impairment on the left. Thus, one concludes 
there is no causal relationship between the work incident and 
the resulting d i sability. 

Therefore, the findings of fact, conclusions of law and 
order of the review-reopening decision of September 26, 1983 are 
adopted herein. 

FINDINGS OF PACT 

WHEREFORE, it is found: 

That claimant is 44 years of age. 

That claimant had a ninth grade education and recently 
completed a GED. 

That claimant's work e xperience prior to beginning work for 
defendant employer was as a waitress. 

That claimant had no cervical or lower spine problems at the 
time she went to work for defendant employer and passed the 
pre-employment physical. 

That claimant's duties for defendant employer were primarily 
in housekeeping although she also helped with cooking and 
canning. 

That on December 20, 1980 claimant felt a pull in her back 
and hip area below the belt line when she pulled a resident 
across the floor. 

That claimant had another episode of back pain when she was 
cleaning windows in January of 1981. 

That claimant was treated by a chiropractor who referred her 
to Dr. Dinsmore. 

That claimant had a myelogram and ultimately surgery. 

That when claimant was released to return to wor k , her 
position had been filled. 

That claimant does not feel capable of doing her former work 
for defendant. 

That claimant has been unable to fi nd other wor k . 

That claimant has foot numbness and cramps with long periods 
of sitting and soreness with weather changes. 

That claimant takes Tylenol. 

That claimant entered a special case settlement regarding 
her alleged injury of September 22, 1981. 

That claimant complained of back discomfort during a hospital 
ization in 1975. 

That c l aimant was treated for left back and hip pain in 
September 1978. 

The claimant was hospitalized with back and right hip pain 
ln January 1981. 

That claimant was treated in September of 1981 for low back 
pain radiating into her left kne~. 

That claimant was hospitalized in February of 1982 from a 
myelogram and a lumbar laminectomy at L4 on the left. 

That claimant ' s injury of December 20, 1980 resulted in 
temporary total disability only. 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant has failed to prove by a preponderance of the 
evidence that her inJury of December 20, 1980 is a cause of the 
disability on which she now bases her claim. 

That claimant has established entitlement to additional 
temporary total disability b~nefits relating to an injury of 
December 20, 1980. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants pay unto claimant temporary total disability 
benefits from January 18 through January 25, 1981 at a rate of 
on~ hundred and 68/100 dollars ($100.68), with interest accruing 
from January 18, 1981. 

That defendants be given credit for the amount previously paid. 

That defendants pay costs pursuant to Industrial Commissioner Rul2 500-4.33. 

Signed and filed at Des Hoines, Iowa this l8thday of May, 1984. 

BARRY HORAN~v=r·L'L~E------
DEPUTY INDUSTRIAL COHHTSSIONeR 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

------------------------- ----
TWILA H. PETITT, 

Claimant, 

vs. 

COUNCIL BLUffS COMMUNITY 
SCHOOLS, 

Employee, 

and 

AET~A CASUALTY ANO SURETY, 

Insucance Carrier, 
Defendants. 

File No. 720409 

A R B I T R A T I O N 

D E C I S I O N 

This is a proceeding in acbltratlon brought by the employee, 
Twila H, Petitt, against her employer, Council Bluffs Community 
Schools, and Its insurance carr,ec, Aetna Casualty and Surety 
Company, for a personal inJury she alleges she sustained on 
Karch 11, 1982. On December 13, 1983 the case came on for 
hear,ng before the undersigned deputy industrial commissioner at 
the courthouse In Council Bluffs, Iowa. The case was considered 
submitted for decision on that date. 

The record consists of the testimony at the hearing; claimant's 
e xhibit l; and defendants' e xhibits A through I, inclusive, all 
of which evidence was considered in reaching this proposed 
agency decision. 

rhe parties stipulated that the weekly compensation rate 
would be detecmined on the basis of exiblt 1-0 which showed 
yearly eacnlngs of $24,321 and that said earnings could be 
divided by ~2 to reach the compensation rate. The parties also 
agcecd that the med,cal bills could be consideced fair and 
reasonable, defendants reserving a objection as to causation. 

ISSUES 

The Issues are (ll whether claimant sustained an injury 
wh1ch acose out of and In the course of her employment; (2) 
whether a causal relationship existed between the alleged in1ury 
and any disability; (3) the extent of permanent partial disability, 
it any: and (4) whether the alleged injury was the result of the 
willful act of a third party "directed against the employee for 
reasons personal to such employee• as described in Iowa Code 
section 8~.16. 

STATEMENT OF THE CASE 

Claimant and Harry Robinson were teachers at Council Blufts 
Abraham Lincoln Hiqh School during the 1981-1982 school year and 
had adjac~nt rooms, off claimant's classroom was a small room 
which contained a sink. At first, the two qot along well and 
then they did not. ln January 1982 an incident occurred wherein 
Robinson allegedly backed claimant up against a blackboard. 
Both teachers were called In as a result of that incident, and 
Robinson apologized. 

On March 11, 1982, Robinson wanted to wash out his coffee 
pot In the aforementioned sink, and claimant would not let him. 
The two arqued and Robinson allegedly •assaulted" claimant. 

Mary Ann PaJman, a teachec 's aide for Robinson at the time, 
testified that she heard the arqument and went to the parties. 
She &tated that Robinson set her aside and backed claimant up 
against the sink. Robinson did not testify. 

Upon the advice of Joseph Scalzo, who was thA assistant 
superintendent for adm1nistration In Council Bluffs at the time, 
claimant went to the emergency room at the hospital. 

The next morninq claimant and her husband had a conference 
with James Gaffney, who was the principal of Abraham Lincoln 
High School. Later Hr. Gaffney talked with De. Scalzo and made 
an Investigation of the Incident. Robinson was moved to a 
different room and no disciplinary action was taken. The 
statements taken In th~ Investigation were In disagreement, and 
the teacher's aide's statement was closer to Roblnson'o version. 

Claimant testified that she thought constantly of the 
Incident and had nightmares. She stated that her colleagues 
were uncomfortable around her and that she was very upset by a 
performance evaluation in which one Item was marked marginal. 

Later in the spring, claimant decided to resign because, she 
thought, she had no possibility of transfer and because ot 
Robinson. She testified that she did not mention Robinson In 
her letter of resignation because she did not wish to appear 
•unprofessional." Claimant also testified that she looked for 
work and continued to have anguish over the incident. 

In October of 1982, she had a mental depression And was 
hospitalized. The medical evidence shows that claimant was 
admitted to the cmergen~y room on March 11, 1982 with thP 
following Impression: "History of physical trauma to the 
patient with slight bruising of the left hand and soft tissue, 
Involvement of the shoulders, neck and trauma to the spine with 
rigidity of the spin~, probably transient.• 

The evidence concnrnlng claimant's course of treatment 
during the fall of 1982 and afterward is found In medical 
records and dcposltlons of Stephen P. Nelson, H.D., and Harmoz 
Rassekh, H.D. Dr. Nelson Is claimant's family doctor, and Dr. 
Rassckh is a psychiatrist. Dr. Nelson's not~ of October 19, 
1982 describes claimant as depressed and threatening suicide. 
Por that reason, claimant was referred to Dr. Rassekh. 

Dr. Rassekh's note of October 22, 1982 states In part as 

follows: "Prom the patient's descripton she has experienced the 
identified symptoms since January of 1982 at which time she and 
a fellow teacher were involved In an altercation. This resulted 
in the patient resigning her teacher position in Hay of 1982.• 

His note of November 6, 1982 states: "Apparently the way 
she feels is that her condition was precipitated by her resignatlo 
from the school system.• A note from the Jennie Edmundson 
Memorial Hospital Department of Occupational Therapy, signed E. 
Schroeder, an occupational therapist, notes that claimant stated 
"hec d1fficult1es began a little more t han a yeac ago. She had 
problems with another teacher at work . • 

Schroeder also made the following comment: 

The patient shifted in hec chair and frequently 
covered her face with her hands while t a k ing (sic). 
She stated she Just could not cope with her former 
Job situation and attempting to find a new job. 
She became teary at times and generally appeared 
very distresed. The pat1ent stated she has seriously 
considered suicide as a way out. 

The discharge summary stated that claimant had a diagnosis 
of a major depression and had been admitted on the recom-.endation 
of Dr. Nelson. A prior report of October 20, 1982 had also 
d1agnosed an •acute and maJor depression with suicidal thoughts. • 
In a letter of November 29, 1982, Or. Rassekh stated: •eased on 
our evaluatlon and the information available, we have determ,ned 
that the patient's depression Is Job related and started with a 
conflict at work and Inability to tolerate her coworkers.• 

With respect to the issue of any causal relationship between 
the incident of Karch 1982 and claimant's depression, Or. Rassekh 
test1fied as follows: 

Based on your treatment of her, would you agree 
with her conclusion that the unemployment was the 
precipitating factor to her progressive depression 
and other symptoms? 

A. ~ell, I think If we don't take it out of 
context. Here Is a lady who has been working for a 
school system for 16 years. She was a teacher and 
since '75, 1975, became a Special Education Teacher. 
She was anxious. Once she had the problem before 
the last year and she had been very concerned, has 
been reported that because of that she couldn't 
sleep at night, she had nightmares, she was worried 
about it. Then she doesn't work, she became more 
depressed. I think it's only fair to say that the 
financial situation, not working, not being able to 
go--to return back to the previous job, had been 
certainly a precipitating, aggravating factor in 
her depression. (Rassekh dep., pp. 8-9 11. 17-25 
and 1-8) 

He also testified: "!his depression, in my opinion, was 
precipitated by conflict at work , leading to decision by herself 
of resigning, not going back to work, financial situation. And 
those are the facts, I think.• (Rassekh dep., pp. 12-13 11. 24-25 
and 1-3) finally, Dr. Rassekh testified that claimant would 
have impairment of five to ten percent . (Dep., p. 19) 

David Kentsmith, H.O., testified for defendants at the 
hearing that he was a qualified psychia t ris t and had examined 
claimant on August 5, 1983. In his opinion, the cause of the 
hospitalization in October 1982 was depression, wh1ch was in 
turn caused by claimant not being able to find work and being 
denied unemployment compensation. On cross-examination, he 
stated that the reasons for claimant's resignation from the 
school system were the incident of March 1982, nothing being 
done about that 1ncldent and nightmares. In Dr. Kentsmith's 
opiolon, these reasons were not a source of depression. 

Finally, John Gustavson, Ph . D., of the Bluffs Psychiatric 
Associates, P.C., stated: 

It would appear, based on the present findings 
taken together with the patient's history, that the 
difficulties which she was undergoing at school 
were Instrumental in provoking her initial emotion 
and related phys1cal problems, which further 
prompted her desire for a reassignment. These 
problems were further compounded when the patient's 
request for reasslgnment was denied, she was 
subsequently unable to f1nd another suitable 
teaching position, and was finally declared in
eligible for unemployment ass1stance or workman ' s 
(sic) compensation. It is reasonable to conclude 
that these events were th~ primary and significant 
factors which resulted in the pat,ent's depressive 
illness and ongoing difficulties. 

APPLICABLE: LAW 

Claimant has the burden to prove that she sus t ained an 
injury which arose out of and In the course of her employment. 
Lindahl v. L. 0. Boggs Co., 236 Iowa 296, 18 N. W.2d 607 (1945); 
Almjulst-v.-Shcnandoah Nurseries, Inc., 218 Iowa 724, 254 N.W. 35 
(19 4). K personal inJury ls an impairment of health which 
results from the employee ' s wo~ k . Jac2ues v. farmers Lumber and 
Suppll Co., 242 Iowa 548, 47 N.W.2d 23 (19°5"1): Lrndahl, 236 
lowa96, 18 N.W.2d 607, Almguist, 218 Iowa 724, 2S4 N.W. 35. 
Claimant must show that the health Impairment was probably 
caused by the work; possible cause Is not suft1cient. Burt v . 
John Deere Waterloo Tractor Wor ks, 247 Iowa 691, 73 N.w:--rir7J2 
(1955): Ford v. Goode, 240 Iowa 1219 , 38 N.W.2d 158 (19 49); 
Almquist:-n-8-lowa 724 254 N.W. 35. Claimant also has the 
burden to prove the e xtent of the permanent disablllty. 

Section 85.16(3), The Code, states: "By the willful act of a 
third party directed aga i nst the employee for reasons personal 
to such employee.• Defendants have"t he burden to prove the 
affirmative defense. DeLong ~- Hi ghway Commission , 229 Iowa 
700 , 295 N.W. 91 (1940). 

Professor Larson note s that the law a llows recovery for a 

tr 
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sudden sti&ulus causing a ervous injury, Arthur Larson, 
The La w of work■en' ■ C p nsation, Vol. IB, S42.23, p ~- Z4 to 
6l). Discussing assaults, Larson quotes Juat1ce Rutledge: 

"Th1a v1ew rccogn1zes that work places men under 
strains and fatigue from hum.an and ■echan1cal 
impacts creat1ng fr1ct1ona which e xplode 1n myriads 
o{ .,ays, only some of which are 1U>cdiately relevant 
to the1, tasks. Personal an1110s1t1ea are created 
by working together on the assembly line or 1n 
traffic. Othere initiated outside the Job ore 
mognlfied to the breaking point by its compelled 
contacts. No worker is i-une to these pressures 
and impacts upon temperament. They accumulate and 
explode over 1nc1dents trivial and important, 
personal and official. But the explosion point is 
&erely the cula1nat1on of the antecedent pressures. 
That l t is not relevant to the i11111ediate tas~. 
involves a lapse froa duty or contains an clement 
of violation or Illegality does not disconnect it 
from them nor nullify their causal effect 1n 
producing its 1nJur1oua consequences. • Hartford 
Acc. , Inde■n. Co. v. Cardillo, 72 App. ~ 
ID r.2a Ii. 1,:- -

Industrial d1sab1l1ty include■ cons1derat1ons of functional 
Impairment, age, education, qualifications, experience and 
claizant's 1nab1lity, because of the inJury, to engage in 
employment for which she 1s fitted. Ol■on v . Goodyear Service 
Stores, 255 Io-,a 1112, 125 N.W.2d 251 (l96!J; Hartin v. SkellL 
Oil Co., 252 Iowa 128, 106 N.~ .2d 95 (1960). 

ANALYSIS 

Considering the case 1n the context of Justice Rutledge' ■ 
re■arks, the evidence, especially that of Dr. Rasaekh, tenda to 
show that clataant underwent a very d1atre■Gtng occurrence. 
Thus, even though one assumes she was equally at fault with 
Robinson, the 1nc1dent nevertheless arose out of her employment. 
Dr. Rasse kh's op1n1on 1s taken over that of Dr. kentsm1th 
because Dr . Rassekh was the treat1rg psychiatrist. Also, it 
should be pointed out that whereas defendants argue claimant's 
lose of her unemployment co■penaation case was a cause of her 
depression, the decision was not filed until November 3, 1982 
whtch was in the month after the aajor depressive epi ■ode began. 

Concerning 1ndustr1al disability, the record shows c laimant 
wns age 48 •t the time of the hearing and had a pos1t1on teaching 
school in Ulysses, Kansas since August 1983 at $19,600 for the 
school year. Prior to that tl~e, she had lived in Council Bluffs 
for eight yeaco and taught ■chool all that time. She has a 
total of 20 years teaching in eleaentary and ■ccondacy education 
and holds a Hasters Degrae from Weotern Illinois University and 
has 32 ~ours credit beyond the masters level. Her husband i ■ a 
gro ndskeeper for the school 1n Kansas. 

Although claimant'• immediate earning capacity has been 
reduced somewhat, her future appears bright. She ts not under 
the active care of psychiatrist at this time and should not have 
any Gerious lingering effects froa the injury. Considering that 
&he is mature, well educated and experienced, her d1sab1l1ty 11 
found to be ten percent. 

Before the hear1n~, the parties diecusscd the length of the 
healing period and suggested the time Crom October 19, 1982 
trrough tho second weok of December 1982. That pt,riod of tl■e 
appears reasonable 1n that the acute phrase of claimant's 
illne$s ended around that time and Ghe waa thore{ore able to 
actively seek work. 

FINDINGS OF FACr 

l. At the ti■o of the hearing, c laimant was age 48 and marr led. 

2. She has a Haster■ Degree from WPstorn lllinols University 
and )2 hours credit beyond that degree. She ha■ taught In 
elementary and secondary schools fo, some 20 year■. 

l. On Harch 11, 1982 shew& involved 1n an altercation 
-Ith another teacher which resulted 1n some brui■es on one hand, 

4. As a result o{ that altercation, claimant resigned hr 
teaching pos1tion and 1n October 1982 had a maJor depresa1ve 
sycholo91cal disorder. 

5. 
19,600 
ounc11 

She is no~ teaching ■chool In Ulyaaes, Kansa■ and earns 
per year as opposed to her prior earnings of $24,321 at 
BluffG Abraham Lincoln High School. 

CONCLUSIONS or LA~ 

On March 11, 1982, claimant had an altercation with another 
eacher which arose out of and 1n the course of hur employment 
nd which was a slgn1f1cant factor In causing a depressive sycholog1ca1 disorder. 

As a res~lt of cla1aant's inJucy, she 1 ■ entitled to ~r•anent 
art1al d1sabll1ty wnef1ta for industrial purposes of ten (10) 
ercent of the body as a whole and to hoaling perloJ benefit■ 
com October 19, 1982 through December 14, 1982 plus certain 
ed1cal and hospital charges which are detailed In the ord r elow. 

ORDER 

THEREFORE, defendants ace hereby ordered to pay weakly 
~mpenaation benefits uato claiaant at the rate of t wo hundred 

venty and 11/100 ($270.12) per week from October 19, 1982 
hrough Dece■ber 14, 1982 for the healing period and further to 
•y bog1nnln9 December IS, 1982 weekly compensation benefits at 
ho same ra t • f or a period of fifty (SO) wee ks for the permanent 
3rtlal diaab1l1ty , accrued payments to be aade 1n a lump sum 
~gether with statutory lntereat from October 19, 1982 

D•fendents are also ordered to pay t h~ following bills 

Dlagnoatl, , Inte rna l Hed1cinP Asaoc., P.C 
Johnson Phar11acy, Inc. $ 541.00 

7 18 

Jennie 
Jennie 
Bluff 

~dmundson MemorLal Hospital 
Ed■undson Hemor1al Hospital 
Psychiatric Associates, P,C, 

127.00 
),J75.2S 

920,00 

CostP o{ this action are taxed against defendants. 

DPfendants are also ordered to file• record of payments 
upon coapletion thereot. 

Signed and tiled at Dea Hoines, Iowa this .21.!_dday of 
Februory, 198 4 . 

BA.RRY HORAl,VI Lu: 
DEPUTY INDUSTRIAL COM11ISS10N£R 

BEFORE THE IOWA INDUSTRIAL CO~HISSIONER 

HICHAEL PICIIETT, 

Clau,ant, 

vs. 

IH LSON FOODS, 

Ea;ployer, 
Self-Insured, 
Defendant. 

Ftle Hos. 644 307/699342 

APPEAL 

D E C I S I O H 

D~fendant eppeala from an arbitration and review-reopening 
decision 1n which claimant was nwarded permanent partial disab1l1ty 
benefit■ based on ten percent functional lmpa1r11ent ot the body 
es a whole pursuant to section 85.34(2)(s), Code of Jo. a, as a 
result of an ln)uty on February 25, 1980. Cla1aant was denled 
any benef i ts for an alleqed 1n1ury of November 7, 1981. 

The record on appeal consist■ ot the pleadings of the 
parties, tho tranacript ot the hearing which contains tho 
testimony ot claimant; and claimant's exhibit I. Also conside,ed 
are the filings required by law and rule. 

The lSGue 1n the review-reopening proceeding van simply thft 
degree of r•rmanent disability to which the claimant was entitled. 
On appeal defendant state■ the 1ssuo a1 whothe, the deputy 
• re d in chooun1 to accept th" evaluation of Dr. Wheel or a■ to 
the claimant' ■ d1aab1l1ty over that of Dr. Connolly who was the 
attending and operating surgeon Dnd who was the most recent to 
one and evaluate the claimant. • The record is void of any 
v1denc of an injury of November 7, 1~81 and tho arbitration 

proceeding warrants no further cons1derat1on. 

STATtllt:NT Of THE CASE 

CIJ1mant was employed 1n the bon1n9 dopartinent of defendant 
where h developed b1lat ral carpal tunnel syndrome. An employer's 
I irst rtport of injury WdS flle<.1 August 12, l'J80; memorandum of 
agreement was filed Oc touer 27, 19801 final ••port was tiled 
October 27, 1980 showing payment of 22 weoka six day■ of temporary 
total d1sab1l1ty; final report filed Apnl 15, 1982 Chowing 
add1tionnl pdymcnt ot 25 wP.eks of permanent pa,t1al disabllitv 
based upon flvo percent of S00 wecka. 

lvid nc 1n the record relating to claimant's d1snbility 1s 
l1m1tod to the testimony of claimant and medical report■ of H. E. 
Wheeler, H.D,, and John r. Connolly, H n. 

Claimant test1t1cd that his hands had bothered him for t wo 
o, three months prior to repor t tng 1t to the companyr that 
detenoant ■ent hi111 to Dr. Carner and Dr. Harten who eventually 
sent him to Dr. Blenderman 1n Sioux City: that Dr. Blendorman 
recommended surgery to ~hich claimant wa~ apprehensive and asked 
tor and received a second op1n1on from Dr. Connolly in Omaha . 

Dr . Connolly concurrud in the recommended •~rgery anl was 
oelP.cted to perform the surgery. Carpal tunnel release surgery 
was performed tn April 1980 on the right with incidental raleasc 
of a tr,gger t1ngor 1n the ring finger and carpal tunnel release 
on th left waa pcrtormed 1n June 1980. 

Claimant returned to work in August doing night sanitation 
for about a week and th•n roturned to hL■ foraec department. He 
experienced pcobleas with aobil1ty of his fingers and loss of 
strength in lhe t1n9,ra on both hands plus feelings of puft1ncss 
and aching around his right elbow. Claimant developed another 
trigger finger 1n the m1ddl• f1n9ec of his right hand which wos 
rel~a1ed by Dr. Connolly in January 1981. Alter returning t o 
" Ork fro,a th11, surgery clai■ont "bumped" into night san1tat1on on a po, ■anent bas1a . 

In the ■an1tat1on Job cla1~ant expreaaed d1ft1culty with 
carrying anything any appreciable distance. After a Short 
distance his armG would start to ache and he would have to rest 
before cont1nu1n9. llold1ng anything lor a long period caused 
his hands to curl and ache and feel puffy. 

Around October or November 1981 cla1aant 1nqu1r•d a, to 
poa■ 1ble p,,raanent d1sabil1ty tor his condition. D•fendant Bent 
claimant to Dr . C~rner wh o declined to give an evaluation. 
De t endant then 6ent clataant to Dr. Wheeler 1n Sioux City for 
evaluation Dr. Wheeler exaa1ned claimant on t hree occasions. 

Dr. Wheeler' ■ report of January S, 1982 ltated: 
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It is diff1cult to g1ve him an 1mpa1rment rating. 
The AMA guidelines in terms of the paresthesias are 
not that straightforward, but with the problems he 
1s compla1ning of would pcobably give him a lS\ 
impairment rating on the right and a 10\ on the 
left. His pcoblem is compl1cated by the fact that 
he has an old nav1cular injury on the left wc1st 
with degenecative arthr1t1s. The etiology of th1s 
is not clear. Wlth the restc1cted range of motion 
he has in this, he would rate an 11\ impairment of 
the upper extrem1ty because of the wcist problem. 
I do not really know whether the latter 1njucy fits 
into his Wockman's (sic) Comp. 

The defendant disclosed the contents of oc. Wheeler's letter 
to claimant indicating some disagceement with the evaluation. 
Late< defendant suggested that a three and five percent rating 
might be more appropriate. Aftec some discussion concecning 
that rating and conversation regarding sending claimant to or. 
Connolly for a rating and who would stand the e xpense of that 
trip a lette< dated February 25, 1982 was secured by defendant 
from Or. Connolly which stated: "I estimate, because of functional 
impairment from the operations and entrapment of h1s medial 
nerve, that he will have a permanent 5\ overall body functional 
impairment. I hope this information is helpful to you and to Mr. 
Pickett.• 

This letter was not based upon any recent examination. 

A letter dated April 20 , 1982 was sent from or. Wheeler to 
claimant ' s attorney which, with regard to disability stated 
nothing different than the January 5 letter. 

Claimant later aga1n saw or. Connolly after which or. Connolly 
sent a letter dated November 28, 1982 to defendant. The letter 
stated: 

When I examined him, he had well healed incisions 
over the carpal tunnel regions of both wrists. He 
had 30° limitation of dorsiflexion of the left 
wrist, compared to the right, and about equal 
palmar flexion on both wrists. He says there is a 
question of a scaphoid injury to the left wrist 
wh1ch may explain the limitation of motion on the 
left side. He has good grip strength in his left 
hand on 60 lb. test, and on the right of 65 lb. test. 
He has no further symptoms of numbness at this time 
in the median nerve distribution, although occasion
ally he feels, as I have mentioned, some aching in 
the hand when he wakes up in the morning, before he 
first starts moving the wrist. At any rate, I 
think he has recovered satisfactorily from the 
carpal tunnel release. I would estimate, because 
of the residual limitation of function and grip 
strength, that he will have 5\ functional impairment 
of both hands, amounting to a 5\ impairment of his 
overall body function. I told him if he has any 
further diff i culty, I would like to see him back, 
but at this time I am not having him return for 
another appointment. 

APPLICABLE LAW 

Section 85.3 4 (2)(s) of the Code provides: 

The loss of both arms, or both hands, or both 
feet, or both legs, or both eyes, or any two 
thereof, caused by a single accident, shall equal 
five hundred weeks and shall be compensated as 
such, however, if said employee is permanently and 
totally disabled he may be entitled to benefits 
under subsection 3. 

. The loss of two maJor members specified in section 85.34 (2)(s) 
is a scheduled disability to be determined based on functional 
loss rather than industrial loss. Simbro v. OeLOng's Sportswear , 
332 N.W.2d 886 (Iowa 1983). 

Rule 500-2.4, Gu1des to evaluation of permanent impairment 
states: 

The Guides to the Evaluation of Permanent Impairment 
published by the American Medical Association are adopted 
as a guide for determining permanent partial 
disab1lities under section 85.34(2)"a•-•r• of the 
Code. The extent of loss or percentage of permanent 
impairment may be determined by use of this guide 
and payment of weekly compensation for permanent 
partial scheduled 1nJuries made accordingly. 
Payment so made shall be recognized by the industrial 
commissioner as a prima facie showing of compliance 
by the employer or insurance carrier with the 
foregoing sections of the Iowa Workers' Compensation 
Ac t. Nothing in this rule shall be construed to 
prevent the presentations of other medical opinion 
or guides for the purpose of establishing that the 
degree of permanent impairment to which the claimant 
would be entitled would be more or less than the 
entitlement indicated 1n the AMA guide. 

Evidence considered 1n assessing the loss of use of a 
particular scheduled member may entail more than a medical 
rating pursuant to standardized guides for evaluating permanent 
impairment. A claimant's testimony and demonstration of diffi
culties incurred in using the injured member and medical evidence 
regarding general loss o! use may be considered in determining 
the actual loss of use compensable. Soukup v. Shores Co., 222 
Iowa 272, 268 N.W.2d 598 (1936). Consideration 1s not given to 
what effec t the scheduled loss has on claimant's earning capacity. 
The scheduled loss system created by the legislature is presumed 
to include compensation for reduced capacity to labor and to 
earn. Schell v. Central Engineering Co., 232 Iowa 421, 4 N.W.2d 
339 (1942). See Roberts v . Pizza Hut of washin1ton, Inc., II 
Iowa Industrial commissioner Report, Jl7, 320 ( 982); Sheflett v. 
Clearfield Veterinary Clinic, II Iowa Industrial Commissioner 
Report, 334 , 347 (1982); and Webster v. John Deere Comr;nent Works, 
II Iowa Industrial Commissioner Reports, 435, 450 (198 . 

ANALYSIS 

Defendant contends the deputy erred in choosing to accept 
the evaluation of Dr. Wheeler over that of Dr. Connolly. The 
dec1sion of the deputy relates that the opinion of or. Connolly 
had "a tempering effect on the final disposition of this case.• 
It is therefore evident that the deputy did not consider one 
opinion to the e xclusion of another but considered both and in 
conJunction with claimant ' s testimony of difficulties incurred 
in using the inJured members determined the overall functional 
impa i rment to the body as a whole to be 10 percent. 

According to the AMA Gu i des referred to by Or. Wheeler and 
in Rule 500-2. 4, Or. Wheeler's evaluation of 15 percent of the 
upper extremity and 10 percent of the ot her would convert to a 
combined body impairment of 14 percent. The five percent of 
each hand assessed by or. Connolly would translate to six 
percent combined body impairment under the AMA Guides. 

Thus the finding of 10 percent permanent partial disability 
supported by the record. Neither or. Wheeler's nor or. Connolly's 
opinion were taken as carte blanche but were considered together 
and with other matters to make the final determination of 
disability. 

FINDING OF FACT 

That on February 25, 1980 claimant sustained inJuries to 
both hands and wrists which resulted in 10 percent permanent 
partial impairment to the body as a whole. 

CONCLUSIONS OF LAW 

That the arbitration and review-reopen1ng decision of the 
deputy are hereby affirmed. 

That as a result of such inJury claimant is ent1tled to 
permanent partial disabil i ty benefits based upon 10 percent 
permanent partial disability to the body as a whole at the ratP 
of $238.60 per week. 

Claimant ' s pet1tion for arbitration should be dismissed. 

ORDER 

THEREFORE , IT IS ORDERED: 

That defendant shall pay claimant fi ft y (50) weeks of 
permanent partial disabi~ity at the r ate of t wo hundred t hirty
eight and 60/100 dollars ($238.60) per week . 

That defendant are given credit for benefits previously paid. 

That interest shall accrue pursuant to section 85.30, The 
Code. 

That costs of the proceeding are taxed against defendant 
pursuant to Industrial Commissioner Rule 500-4 .33. 

That claimant ' s arbitration petition is dismissed. 

That defendant shall file a final report upon payment of 
th1s award. 

Signed and filed this 19th day of August, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

CURTIS H. PITMAN, JR., 

Claimant, 

vs. 

POLK COUNTY, IOWA, 

Employer, 

SELF INSURED, 

Defendant. 

INTRODUCTION 

PILE NO. 735379 

A R B I T R A T I O N 

OECISIOl'I 

This is a proceeding in arbitration brought by the claimant 
Curtis H. Pitman, Jr., against his self-insured employer, Polk 
County, Iowa, to recover benefits under the Iowa Workers' 
Compensation Act as a result of an inJury he alleges in his 
petition he sustained on or about April 10, 1983. 

This matter came on for hearing before the undersigned 
deputy industrial commissioner at the 1Qwa Industrial Collllllissioner'• 
Office in Des Moines, Iowa on February ia, 1984. The record was 
considered fully submitted on that date. Both parties filed 
briefs which were reviewed in the disposition of this case. 

I 
I 
j 
l 
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An examination of the industrial commissioner's file indicates 
a first report of injury was filed June 13, 1983. 

The record in this case consists of the testimony of claimant, 
of Otis L. Anderson, of James L. Madsen, and of Bill E. Mackin; 
and of defendant's exhibits l through 13. 

ISSUE:S 

The issues to be resolvej are: 

1. Whether claimant received an inJury which arose out of 
and in the course of his employment. 

2. Whether there is a causal relationship between the 
3lleged injury and the disability. 

3. The nature and extent of claimant's benefit entitlement, if any. 

4. The rate of weekly compensation to which claimant is 
entitled in event of an award. 

5. whether claimant's action is barred because claimant 
failed to give his employer timely notice of injury pursuant to 
section 85.23. 

6. Whether the employer is entitled to a credit for paid 
le1ve and disability income benefits paid claimant during his 
period of disability. 

RE\/IEW OF TRE EVIDENCE 

At the time of hearing the parties stipulated that claimant 
was off work from May 31, 1983 through August 28, 1983 and that 
claimant's medical costs were fair and reasonable. 

The claimant, Curtis H. Pitman, Jr., testified in his own 
behalf. Claimant is 30 years old and single. He completed tenth 
grade and completed his GEO two months prior to hearing. He has 
had no other formal education or training. Claimant gave an 
employment history of unskilled manual labor as a groundskeeoer 
clothing unpacker, and construction worker. Claimant also has' 
worked as a factory foreman and as both a muffler clinic mechanic 
and shop manager. Claimant began work for Polk County as a road 
maintenance laborer and equipment operator in 1976 and has 
continued with the county since that time but for a three month 
period in 1979 when he quit because of personal problems. 
Claimant earns approximately $19,600.00 per year. 

Claimant testified that he sustained one non-work injury and 
tnree work injuries prior to the injury which is the subject of 
t~1s claim. In 1975, claimant pulled his rib cage loose while 
~laying frisbee. Claimant's three work injuries occurred while 
,ork1ng for the county. Claimant shut the endgate of a pickup 
~n his finger. He missed one day at work and was seen in the 
,mergency room at Iowa Lutheran Hospital. Claimant slid down a 
11llside while operating a chain saw. Be suffered lumbar 
J train, was seen by Dr. Ordna, and missed one week of work while 
1ndergoing hydrotherapy. Claimant also hit his elbow on a st2el 
>utr,gger while pull-starting a generator. He was treated at 
he emergency room at Lutheran Hospital following this inJury. 

. Claimant then described the injury which is the subject of 
his claim. Claimant alleged he was straddling I-beams while 
epa1ring a bridge. Be stated he turned to hand nail strips to 
co-worker and felt a sharp pain in his low back. He testified 

e subsequently continued to experience sharp pain in his low 
ack. Claimant reported he told Kenny Hill of his inJury but 
orked his shift the inJury date and the following day. Claimant 
estif1ed he first missed work because of his injury in Hay 1982. 
e took three days off work then, but does not believe he told 
1s employers that his back pain was related to his work injury. 

On Memorial Day 1983 claimant sought treatment at the 
utheran Hospital emergency room. He was admitted and examined 
Y William R. Boulden, M.O., who diagnosed a ruptured disc and 
rescribed chemopapappian injection. Claimant failed to respond 
> the chemical treatment. Claimant subse~uently underwent 
Jtgery with removal of his disc 1n 13te June 1983. Claimant 
•ported still experiencing loss of feeling in his toes and pain 
'his legs and lower back. He returned to work August 29, 1983. 
laimant reported he has not missed work because of his back 
· oblems since h1s return. He notes work occasionally aggravates LS pain, however. 

Claimant's union steward visited claimant in the hospital. 
aimant described his work lnJury to him and completed an 

•cident report. Claimant then discussed his injury with B1ll 1ck1n, Polk County Safety Officer, following h1s initial 
>Sp1tal discharge. Claimant gave Mackin an approximate injury 
•te of April 10, 1983. Claimant testified at hearing that he 
ibsequently realized the correct injury date to be late February 

early ~arch 1983 since the bridge work was finished during 1s per 10d. 

On cross-examination, claimant reviewed his union contract 
d employee work rules. Both require injuries to be reported 
~ed1ately. Claimant explained he didn't report his injury 
mediately because at that point the pain wasn't that extreme 
d he did not believe he was inJured. On redirect examination, 

explained that that Jith his previous injuries he had needed 
mediate medical care and, therefore, filled out accident 
ports in order to insur! medical coverage. Claimant has been union steward. 

Claimant denied telling Otis Anderson he hurt his back 
aying softball over the weekend when he called in sick May 9, 
83. Claimant stated his back pain was affected both by work 
d non-work activities. He noted that being "bounced around 
lle operating work equipment heightens his pain. Claimant 
ns and rides a 1200 Harley Davison motorcyle. 

Claimant explained the medical history he gave Dr. Kappos by 
lting he had noticed nagging pan earlier but 1d only experienced 

iou~ pain one month prior to his Hay 30 emerg 1cy room visit. 
l1mant stated he exhausted his paid leave July 28, 1983. He 

then received $715 disability pay from the county. 

Otis L. Anderson was the first witness called by defendant. 
Mr. Anderson is the first district highway superintendent for 
the Polk County Engineers Office. He is in charge of district 
highway maintenance and record keeping. Claimant works under 
the witness and did so in February 1983. The witness reported 
that, in February 1983, the district road crew was rebuilding 
Bridge Number 1874 at NE 118th Avenue. Claimant operated a 
Band an Digging Tele scoop backhoe. James Had sen was the· on
the-job superintendent for the proJect which began on February l, 
1983. The witness explained that circled numenals on defendant's 
exhibit 7 indicate those days on wh ich claimant operated the 
backhoe and thereby earned $.SO per hour premium pay. He 
e xplained that defendant's exhibit 8 is the road superintendent's 
diary of work completed and work injuries reported which, Hr. 
Madsen maintained. The e xhibit indicates nailing strip work was 
performed on Pebruary 17, 18, 23, 24, and 28, 1983. The witness 
stated Madsen did not notify him claimant had been injured on 
the project and that he had no knowledge indicating Madsen's log 
recorded claimant was injured. The witness reported neither 
claimant nor any other employee reported an injury directly to 
him. The witness explained that the employee fills out the 
injury report and reports his injury to his immediate supervisor. 
The supervisor then reports th~ injury to the witness. The 
witness stated reports are filed for just about every type of injury. 

The witness reported claimant called him Hay 9, 1983 and 
requested sick leave. He stated claimant told him he had 
injured his back over the weekend while playing softball and 
sought several days off. Re stated the memorandum to Larry Land 
included in defendant's exhibit 10 resulted from this phone 
conversation and claimant's subsequent sick leave. The Land 
memorandum of May 16, 1983 states: 

Curt Pitman called in May 9, 1983, in the early 
morning and said he hurt his back over the weekend 
and needed some time off. I told him if he could 
make it in, I needed him. Curt did come to work 
Monday and ran the ditching machine. Pitman called 
in sick on Tuesday, Hay 10, 1983, and took an 
unpaid day because he was out of casual days. He 
called in Wednesday, May 11, 1983, and Thursday, 
May 12, 1983 , and took sick leave. Curt Pitman 
came back to work the following Monday, May 16, 
1983. 

The witness stated he had no reason to believe claimant's 
injury was work related at that time, and that he was surprised 
when Mr. Mackin investigated claimant ' s injury as a work injury. 
The witness testified claimant ' s girlfriend called him May 31, 
1983 to report claimant had been hospitalized for h1s back. 

On cross-examination, the witness admitted he did not record 
claimant's statement that he had hurt his back playing softball 
in his memorandum to Larry Land. 

James L. Madsen next appeared for defendant. He is an 
assistant highway superintendent for Polk County and was claimant's 
supervisor on the bridge project. He also testified that 
February 28, 1983 was the last day nailing strip work was done. 
He testified neither claimant nor any other employee advised him 
claimant received a work related back injury and that his log 
does not indicate claimant received a work injury durlng the 
bridge project. Logging an injury is standard operating procedure. 

Bill E. Mackin, Polk County Safety Officer, next testified 
for defendant. Mr. Mackin administers the county's workers' 
compensation program and investigates all reported injuries. He 
stated he first became aware of claimant ' s claim June 2 1983 
and contacted claimant June 7 or 8, 1982. Claimant indicated he 
had been injured on April 10, 1983, but also indicated that his 
injury occurred during nailing strip work on the bridge project. 
The witness then spoke with Misters Anderson and Madsen regarding 
claimant's injury and was advised neither was aware claimant had 
sustained a work injury. The witness did not speak with claimant's 
co-workers or his examining doctors. On June 15, 1983, the 
witness told claimant the county was denying his workers' 
compensation claim. On cross-examination, the witness reported 
claimant's claim was denied both because claimant had reported a 
non-work injury to Anderson in Hay and also because claimant had 
not immedlately reported his injury and, therefore, defendant 
had no actual knowledge of an on-the-job inJury. 

The witness detailed both amounts the county paid claimant 
during his incapacitation and the specific work benefits from 
which these amounts were drawn. 

Defendant's exhibit 1 is claimant's medical records. Of 
significance are the following: An August 8, 1982 letter of or. 
Boulden to defendant's counsel in which the doctor opines 
claimant has a total disability of his spine of 10 percent. A 
"history of present illness• of Hay 30, 1983 which states: 

This 1s a 29-year-old white male, who presented 
to the Emergency Room, complaining of severe pain 
into his left leg for approximately two weeks. Re 
stated that, approximately one month ago, while 
working, he was lifting some heavy obJects and then 
later twtsted, felt a sudden, sharp, severe pain in 
his left side of his lower back and his left 
buttocks. The pain gradually began to radiate down 
the left leg over the next one to two weeks. The 
two weeks prior to admission, he had developed 
severe pain throughout the entire left leg and into 
the left calf and has noticed a feeling of numbness 
or going to sleep in the lateral side of his left 
foot. States that the pain is markedly increased 
with coughing and sneezing and, when he coughs, the 
pain down his leg 1s so bad that he has to sit in 
bed_and has almost fallen. The patient has been 
trying to rest at home, but has been unable to find 
a comfortable position and the pain has been 
getting gradually severe. 

A report of August 18, 1983 states: 
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Pollow up of chemonuclcos1a of LS-Sl, which did not 
cespond, Jnd then he had 3n extensive d1acectomy 
with neucofocam1notom1es of LS-Sl, foe fcee fcagment. 
rhe patient has done well and is not having any 
pcoblem3. He has some achiness in h1s back, but he 
desices to ~et back to wock, so theccfocc, we have 
celcased h1m back to active wock statu9 8/29/83, 
and tolj him to cont1nue do1ng his back e xecc1ses, 
as well as wocking at h1s execc1ses at wock, and 
watch his back cacefully so that he does not huct 
it, and I have cecommended to follow hi~ up 1f he 
has any fucther problems. At this point in time, I 
feel that the patient h1s sustained a permanent 
1mpa1rment of 10 • of his back and that he ohould be 
able to return back to h1s regular duty. 

Defendant's exh1b 1t 2 is a statement of cla1mant'G medical 
charges with Iowa Lutheran Hospital totaling $5,599.67. Defendant's 
e xhibit 3 are the first reports of injur,es filed for claimant's 
ceported worked injuries while employed by the county. Defendant's 
exhibit 4 Is the a~reement between the county and the secondary 
road employee's council. The Jgreement, on page 36, provides: 

Employees shall complete l nork InJury Report when 
they have an acc,dent or injury wh1ch may or does 
lead to a s1ck lea~e of absence. Such forms wtll 
not be accepted by department heads unless they 
have been completed properly: including, but not 
limited to, the natur~ of the injury, date of 
Employee's return to duty, and s,gnature of the 
employee. ~ork Injury Report forms will be supplied 
by the Employer. 

Defendant's exhibit S 1s the work rules for Polk County 
secondary road unit employees. rhe rules provide : "The reporting 
of all on-Job ln1uries wtll re~uire the employee to fill out an 
accident report with the superintendent present. Do not go the 
[sic) the engineer's off1c~ . They must be filled out the same 
day as the inJury occurs. • Defendant's exhibit 6 1s the employee 
work log for the rebu1lding of brijge number 187 4 . Defendant's 
exhibit 7 is claimant's payroll ttme sheets from February 4 , 
1983 to March 18, 1983. Defendant's exhlb1t a is a copy of the 
road ere~ superintendent's log from February 1, 1983, to ~acch 
7, 1983. Defendant's exhiblt 9 is the secondary roads d1ily 
work schedule ~f the road supecintendent from February l, 1983 
to March 8, 1983. Defendant's exhibit 10 are var1ous work, 
leave, grievance, and benefit records relat1ve to claimant. 
These ~ere fully reviewed. Defendan t 's exhibit 11 is a resolution 
of the Polk County Board of Superviors granting cla1mant $714.68 
ln disab,l1ty income benefits. Defendant's exhibit 12 is a 
photograph of er1dge Number 1874. 

Defendant's e xh1bit 13 ,s the deposition of ~illiam R. Boulden, M.D. 
upon questionin~ by defens~ counsel, the doctor related the 
follow1ng regarding the medical history claimant gave: 

Q. And I take it that a registered nurse aloo took 
a b1t of history fcom him when he was in the 
emergency coom? 

A. Yea. His admitting nurs1ng interview, yes. 

Q. I'm going to show you what's been marked 
Deposition Exhibit B, and thece's three pages to 
this, 1nd the third page ls--

A. I have that. 

(). --Emergency Ambulatory care. In the box that's 
marked •nursing interview ,• the nucse wrote down 
the foll~·~ing: "Check out sharp pain i n left leg 
and left hip. Left foot numb. ijas had for t wo 
weeks but thought it would go a way but has increased. 
can't get out of bed, walk, et cetera. Nauseated, 
can't sleep and e~t.R 

Now, that would ind,cate that he's had those 
symptoms for two weeks? 

A. That's correct. 

o. And that he was in the hospital with those 
symptoms on May 30 of 1983? 

A. That's cocrect. 

O, oo you know in the next box--an1 1 really can't 
make out what that box saya--but 1t says, I believe, 
"T~o months ago was lifting at work and develope~ 
sudden pain left lower back and buttocks. Since 
then has developed radiatlon into leg and severe 
pain in left calf. Pain with cough, sneeze , 
movement. Le9 will 90•--1 can't make that out--"when 
coughs.• 

A. Yeah. That's supposed to be approx,mately one 
month ago. 

o. Approximately one month ago? 
month befoce he was admitted on 
was having the symptoms. 

Okay. so oni> 
H3Y 30 o( 1983 , he 

A. It says "approximately.• Yes . 

O, Approximately. So that would be sometime 
i,ither In the beginning of May or the end of April, 
19837 

o. 
the 
you 

If you read it as exactly one month, yes. 

Other than the Information that's contained in 
Emergency Ambulatory Cace Center history, d1d 
obtain any other history from him and or. Kappos? 

A. Basically, this is the (icat time he over had 
any type of leg pain with ony--wlth his back 
problem. 

o. So as far as historically speaking--

A. He's never had a htstory before of a ruptured 
dlBC, 

o. 01d he indicate to you how or when the--he 
ftrst noticed the pain? 

A. well, approx1mately a month before he was 
admitted to t he emergency room. He said he was 
lifting some boxes and t w1sted w1 th those boxes, 
and he felt a sudden pain 1n his back, snd then 
over the ensu1ng next week or t wo, he started 
developing the left leg pain. He thought or1ginally 
the pain would go sway in the back , but then it got 
worse to the point he started having pain down the 
leg. 

Q. So he 1ndicated to you that he was l 1fting 
boxes and t wisted? 

A. rhat's correct. 

Q. Did he indicate anyth1ng about wor k ing at a 
brtdge s1te do1ng repalrS on a bridge when th1s 
1n1ury occure1? 

I\.. I'm not fa111iliar with that. 

The doctor subsequently stated claimant had said he was 
lifting objects not boxes. H~ agreed that, with a hern i ated 
d1sc, pa,n might begin after a specific 1nc1dent and then 
increase gradually over t1me. The doctor did not recall whether 
claimant e~er told him he inJured himself while lifting natling 
str,ps and twisted while c,rrying a nailing strip but ~ual1fied 
by stating his basic concern was with t he body mechan,sms wh1ch 
produced the injury, that 1s, t wisting and lifting, and not with 
what claimant was do1ng per se. 

The doctor 1ndicated claimant's surgery cons1sted of e xcis 1on 
of the nucleus pulposus and enlargement of the neuroforaminotom1es . 
He stated claimant had mad~ an e xcellent recovery and that the 
impairment eating of 10 peccent of the sp1ne ~as based on 
American Academy of Orthoped1c Surgeons' Guidel1nes for l1kely 
,mpairment when a disc is removed with good clin1cal resul t s. 

On cross-examination by cla1mant's counsel, the doctor 
op1ned the following: 

Q. And, speci!1cally, 1n Mr. Pitman's case, if he 
remembers the lifting and twist1ng episode some 90 
days pr1or to May 30, and recalls a gradual worsen,ng 
with a sign1ficant worsening in ~ay, would that be 
incons1stent w1th his ftndings and compla1nts? 

A. As I stated earl,er, 1f he was 3symptomatic, if 
you're saying 90 days prioc to ~ay that he inJured 
his back , and he had worsen,ng symptoms for those 
90 days and finally 1n Hay i t got suddenly worse, 
1f that's what you ' re asking me--

Q. Uh-Huh. 

A. --then it's not inconsistent that he had a 
small tear to begin with, and then finally may have 
turned around and i t ruptured to the point that it 
was caus1ng significant d,scomfort. And in this 
case, there was neurological changes in his exam,nation. 
so that's ,nconsistent then. 

I'm saying, as I stated earlier, 1t would be 
inconsistent if he hurt his back 90 days earl i er, 
got over it a day or t wo, had no symptoms in the 
next 90 days, and all of a sudden had them again. 
Then it would be hard to cor relate the first 1njury 
of 90 days a~o. 

o. I( he had a graduol worsening the entire t1me--

A, Then he probably had a small tear and the t~ar 
wasn't pushing on any specific nerve at that po1nt 
in time, and then finally, the episode in Hay--if 
that occurred as 1t was stated to us-- t hen that 
would have been the one that would have caused him 
to have the surgery. 

On ,~direct examination, the doctor reported claimant did 
not describe an 1ncident 90 days prevlously w1th gradual worsen1ng 
of his condition. He op1ned that, in t he absence of such h1story, 
a second trauma li kely produced cla,mant's symptoms and surgery 
stating the following: 

O, Now, in the medical history that we have, 
does ~c. Pitman indicate that there was a gradual 
symptomatology for 90 days before the accident-
before he was admitted to the hospi t al? 

A. No. That 1sn't what he told us . 

;i. In fact, he told you that he had those symptoms 
for appcox1motely a month? 

A. A month with gradual onset , that prior to t wo 
weeks before the admission , it became very severe 
and debilitating to him. 

Q. so if Hr, Pitman d1d perform an act at work 90 
days before he was hosp i tal i zed, and one month 
before he was hospitalized had symptoms that . 
gradually became worse t hat r equired h1s hosp1tal1zatlon, 
Is there any celatlonshlp be tween that occured 90 
days before and h,a ultimate hospitalization for 
the heroiated disc? 

A. I guess that would have to be answered by, was 
there a second trauma then? was there this incident 
that ho described for t his 30 days before h1s 
admission. If there ' s no new t,¥pe of trauma--

0, well, let ' s throw this fact in: That Mr . Pitman, 
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on Hay 9, 1983, called his employer and said, •1 
hurt ■y ba k this wee~end and I won't be able to 
come 1n to work. • Cou ld that inc1dent on the 
wee~end ot Hay 9 have been the incident that caused 
him t o have hl symptoms f or wh ich h~ w~~ hoapital1zed 
and had sur1ery performed? 

A. Thal 1nc1dent could have, yoah. 

O, And 1s the h istory that ~r. Pitmon i,ve you 
consistent with him 1n fact 1njur1n1 himself 
ao et1ae 1n early Moy, with the gradual onset of 
sever e s ymptoms requ1r1ng h1s hosp1t,l1z~t1on? 

A. ft 11 , what he state~. 

APPLICABLE LAff ANO ANALYSIS 

The flCst issue for resolution 1s whether cl umant sustained 
an injury which ar ,e >ut o f anl 1n the course of his e2ployment. 

Claimant has th~ burden of proving by a preponderance of the 
evidence that her e, d an injury on February 28, 198) which 
arose out of and ,,. th, course of his employment. !!_~well v. 
Town of C}ijrksville, 241 N.W.2d 904 ( l ows 1976): ~usselmon v. 
Central Telephone Co., 261 luwa )52, 154 n.,1.2d 1211(196,,-:--

The injur y must both arise out of and be in the course of 
the employment. Cro~e ~Soto_££~ol. Sch..,__!!1s5_._, 246 Iowa 
. 02, 68 N,W .2d 63 (1955) and cases cited at pp. 405•406 of the 
l ~a Report. See also Sister Har..z_Benedlct v. St. ~•r~•s Corp., 
25S Iowa 84 7, 124 N.W.2d 548 (1963) ,1~11ans<!n v. Stlte of Iowa, 
249 Iowa 1147, 91 N,W.2d SSS (1958). -----

Tho words •out of• refer to the cause or source of the 
lnjary. Crc~e v._J!!_Soto Co~~~~. 246 Io~a 402, 68 ~-~.2d 
6) (1955). 

l'he w!>rds 
circumstances 
188 l,ii,21 29 
246 low~ 402 , 

" 1n the couroe ol " rcter to the time and pl~cc ~nd 
of the injury McClure v. Union et al . Countios, 

Iowa 1971) :r 4-v.-OeSoto Cons~Scb: ~. 
68 N.ff. 2d 63 (19S,r:-- --- --

Clot~ • t not suata.n d s burden of proving an 1n1ury 
or February 198) which ,rose out of and 1n the course of his 
employ ent. Clataant alone r~lates the onset of his problems 
with a l1ft1ng and t wisting incident while perform1n3 nailin1 
slrip work on the bridge project in 13te Pebruary 198). Neither 
clat.,ant's immediate nor re010te superv1s?r had any personal or 
reported knowledge that claimant inJured himself while work1n1 
on :he bridge project. Cla1aant did not report his lnJury at 
the time he alle~eo he susto1nad it. l'h1s 1n 1tnPlf would not 
be s1gnif1cant 1f claimant could not be char1ed ~ith some 
knowledge of the potentially serious consequenceo of back 
ru lated wor k 1nc1dents. Cll1mant had prev1ouslf inJured his 
bac~ at work in the chain sa~ Incident, howover. Re then was 
diagnosed as hav1nJ a lumbar stra1n and wls off work for one 
week while under101ng hydrotherapy. Thus, claimant knew that 
even apparently minor back lnJurles ■ay have serious consequences. 
A person huv1ng such knowledge would generally bo more likely to 
report a subsequent injury at the time of its occurrence in 
order to assure •ed1cal treatment. l'hat clu1~3nt did not report 
such rnis~s questions ns to the credibility of clnil'l4nt' ■ 
unsubstantiated test i mony that he 1n)ured himself whale wor~in3 
on the br1dg~ proJect. 

Th• aedical history claimant 3ave at his ~ay lO ,d21ss1on 
also l essens the weight that can be 31ven claimant's report of a 
February work in)ury. Claimant recite1 that approximately a 
month ~arl1ar , wh ile workinq, he l1Cted heavy objects, twisted 
and felt au1det\, sharp pain. tven 1C claaaont is allowed considerable 
latitude as to the date of the onset of hts problems, 1t 1s 
d1tf1cult to believe that cla1mant, who, at he~rlng, appeared 
both articulate and lntelllJent, wis lstaken by approximately 
two months as to the time h1s problem developed. [f claimant 
had experienced gradually increasing p.,,in throughout t~e thr•e 
onths fro■ ht& alle3ed inJury date to the t1me of his emer~ency 

roo~ event, It Is reasonable to Pxpect that he cou!J anJ ~ould 
actually relate such history. That cla1aant did not do. l'his 
fact also ma~•• far leas credible clalnant's report of , Pebruary work Injury. 

Entttle1 to apeclal significance 1n resolvlni this matter is 
Dr. Boulden's deposition testiaony. The doctor a1reed th~t ha~ 
claimant e xperienc•d a r,latlvely minor back 1niury 1n February 
with gradually worsenin3 sympto■s, this sequelae would be 
consistent with a ruptured d1ac. ije also opined that, 1n the 
absence of such a hiatory of 1radually 1ncre,oin9 sympto>s In 
the 90 plus daya bet~•en February 28 and May JO, a subs quent 
trau■a would be necessary to produce cla1mant' symptomo Jnd 
sur1ery. He then reported claimant Jid not relate a hi tory of 
sy■pto s lncreasi"'l ,ra~ually over a 90 day period. Thus, It 
must be concluded that cl~lm~nt ' s alleJ~d work 1nc1dent of late 
February 1)83 dtd not produce hi• inJury. Claimant ~as not 
sustained h11 b~rden of prov1n1 that he raco,vcl an in1ury 1n 
February 198l wh ich arose out of and In the course of his 
e"ployaent. 

(It la noted ln passing that the reference In clal■ant'& 
"edical "history of present lllneos• of an 1nc1dent "•hilc 
work ing • does not establish a aubae1uent employaent-reloted 
trauu. The reference •• unsupported by any evidence o{ a 
~econd oaployment-related ln)ury. rhe phrose 1s n~bulous and l ■ 
not used as a term of art. It could ~ell refer to wor, claimant 
per foraed about his hoae·or otherwise outside his employment. 
rherofore, the phrase, wi thout more, does we1qh on the outcoae 
f the above issue.) 

In the event the foreiO•n~ Issue had been resolve~ ln 
•lal■ant's favor, clai ant's action would still have failed on 
he issues of notice and caus~t,on. The record entabl1ohes that 

]efendant had no actual kno. ledge oC any inJury claimant sustained 
•ith1n the 90 days requ1r d under the statJte. Claimant did not 
eport his ln)ury wi thin that t1ae fr~me either. Thus, the 
ssue ~oulJ ■tan4 or fall on the applicability of the diacovery 
ula. The rule provides that tho rea5onablcn a of claimant's 
oint o f ascer t ainment of the seriousness and mpensable 

character of his lnjury must be governed by claimant• • own 
intell11ence and experience. Claimant lG an inte ll i gen t young 
man who has sustained a previous employment related back lnJury 
as well as several other pr oaptly r eported work 1njur1es. Thus, 
his failure to reco3n1ze the seriousness of his al leged 1nJury 
and report w1 th1n t he prescr i bed period was not r easonable and 
c a nnot be Justi f ied under the d1ocovery rule. 

L1Kewise, Dr. Boulden's testimony that, 1n the absence of a 
history of gradual worsening of pain during the t hree aonth's 
from clai•ant's alleged init1al Injury to his hoop,tal adMlssion, 
a seconJ trauma was necessary to produce claimant's sy■ptoas and 
surgery 1s da.,aqing to claimant' ■ ca■e on the issue of cauaat , on. 
Por this reason clai■ant would not have prevailed on this issue as well. 

FINDINGS OP PACT 

~HEREFOR£, IT IS POUND: 

Claimant ,11e1es ~n inJury 1n late Pebruary 1983 while 
performin~ na1l1n9 strip work on a bridge rebuilding pro1ect for his employer. 

Claimant d1J not 1m.,ed1ately report the alle1ed 1nc1dent to 
eit~er his iMedlate or his remote supervisor as prescribed by 
his work rules and eaployees' agreeaent. 

Claimant has su~tained three (3) previous work injuries 
Including a previous work inJury to his bock which re1u1red 
medical treatment. 

Claimant 1s an 1ntell 1gent, thirty (JO) Yl'H old man who haa been a union steward. 

Claimant did not ne~k treatmPnt for back pain until My 3~. 
1981. Claimant then ~ave a history of an onset of sy•ptoas 
•~h1le workin1• approximately one month earlier with subse 1uent 
worsening of those symptoms. 

Claimant did not givl' a history of gr,dual 
symptoms during the ■ore than 90 days from his 
his emerJency room adm1ss1on. 

worsening o! hia 
alleqei injury to 

Without ouch a history a &econ1 traJ•a ~as necessary to 
produce claimant's sy~ptoms and surgery. No h1sto1y of an 
employment related tr,u~a waa established. 

CONCLUSIONS OF LAff 

THEREPORC, IT IS CONCLUDED: 

Cla i■ant has not established nn tn)ury arising out of ,nd 1n 
the course of his e~ployment. 

ORDER 

THEREFORE, IT IS ORDERED: 

Claimant shall take noth1n1 fro• these proceed1n3s. 

Defendant Bhdll pay costs of this action. 

Signed and filed this __ day of ~ay, 1984. 

HELEN JEAN WALLF.SER -
DEPUTY INDUSTRIAL CO~ISSIO~ER 

BEFORE TH E IOWA INDUSTRIAL CO~M ISSIONER 

DENN I 6 PORTER, 
I 

Claimant, 
I Pila No. 674250 

Vil . 
A p p E A L 

10ffA BEEP PACll'.ERS, D E C I s I 0 N 

Eaployar, 
Sel f-Insured, 
Defendant . 

By order of the 1ndustr1al com■ 1ss1oner filed January 17, 
1984 the undersigned deputy industrial co■-i ■sioner has been 
appointed under the provisions of S86.3, Code of Iowa, to 1s■ue 
the final agency decision on appeal In this matter. Def endant 
appeals fr om an adverse rev1ew-reopen1n9 decision. 

The r ecord on appeal cons i sts o f t he transcript o f the 
heari ng t ost1mony1 the depoa1t1on o f O.nn1s Porter; claimant's 
••hibits l through 28, Inclusive; and defendant' ■ exhibits A 
through P, inclusive, all of which evidence was con■ 1der ed In 
reaching this final agency decis ion, 

The outco■a of tbia appeal decision w1l l ■oo~wbat aodl fy the 
review-reopening decis i on. 
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ISSUES 

The review-reopening decision awarded claimant benefits for 
a running healing period from October 19, 1981 until such time 
as the healing period would end and ordered the payment of a 
medical bill and a hospital bill. 

The issues are stated in defendant's brief: 

l) There 1s insufficient substantial competent 
evidence in the record to support the conclusion of 
the Deputy Commissioner that Claimant's psychological 
condition, if any, is causally related to the 
inJury of June of 1981. 

2) That there is insufficient substantial competent 
evidence in the record to support the conclusion of 
the Deputy Commissioner that the Claimant 1s 
entitled to healing period benefits at all and 
certainly not from October 19, 1981 to some date in 

the future. 

3) Error occurred 1n admitting in evidence, over 
objection of Defendant-Appellant, the March 28, 
1983 decision of the Department of Health and Human 
Services, Social security Administration. 

SUMMARY OP THE EVIDENCE 

Claimant strained his left arm at work for Iowa Beef Packers 
on June 3, 1981. He had initial treatment and continued to work 
but his elbow pain continued. On October 20, 1981, Ronald K. 
Miller, M.O., a qualified orthopedic surgeon, performed a 
release of the extensor tendon with removal of a bone spur, 
lateral ep1condyle, left elbow. Unfortunately, claimant continued 
to have pain in his left elbow and on March 11, 1982, or. Miller 
performed further exploratory surgery. Or. Miller and L. P. A. 
Peterson, M.O., an orthopedist from the Mayo Clinic both gave 
claimant a permanent partial impairment rating to the upper left 
extremity of 25 percent. John J. Dougherty, M.O., a qualified 
orthopedic surgeon, examined claimant on August 27, 1982 and 
stated that claimant was able to go to work but should be given 
a hght job. 

Claimant's problems were not confined to his left arm. 
Claimant developed psychological problems and was treated by 
John V. Fernandez, M.O., a psychiatrist. (There is a dispute in 
the evidence as to who referred claimant to or. Fernandez.) 
According to or. Fernandez's bill, he first saw claimant August 
16, 1982 and gave psychiatric therapy twice a month until 
February 1983, at which time claimant was admitted to the 
hospital for several days for an "acute exacerbation of major 
depression disorder• and a learning disability. A report of 
February 18, 1983 stated that the psychiatric problem "appeared 
to be secondary to an orthopedic difficulty which was traumatic, 
sustained at work in January (sic), 1981." A report of September 
22, 1982 said that the depressive disorder was "secondary to 
inJury to his left elbow, and subsequent inability to work." 

In a report of October 28, 1982, or. Fernandez also points 
out that claimant had other problems which contributed to his 
psychiatric disorder, such as the death of an uncle to whom he 
was close, the illness of a friend and a dispute with the 
intecnal revenue service. 

In a report of September 26, 1983, or. Fernandez stated that 
claimant's impairment "appears to be 10\ of the body as a 
whole." 

Greg Roberts, M.D., a psychiatrist, examined claimant on 
behalf of defendant and stated that the cause of claimant's 
major depression could not be stated with any certainty because 
of the many factors which influence such problems. In support, 
exhibit F, which is a book by Harold I. Kaplan, M.D., et al, 
Comprehensive Textbook of Psychiatry/III, vol. 2, Williams & 
Wilkins, Baltimore: 1980, was entered into the record. The 
part which explains or. Roberts' opinion reads as follows: 

The trend of all cl1n1cal experience and research 
studies supports the view that adult clinical 
states of affective disorders occur in relation to 
the balance between stresses on the person and 
vulnerability or predisposition. Although 1t 1s 
often difficult to guage the relative importance of 
those two factors, environmental stress seems to 
play a role mainly 1n the timing and precipitation 
of the acute episode, but a purely environmentalistic 
view is incomplete. A major if not the most 
significant factor accounting for adult affective 
disorders lies in the person's predisposition or 
vulnerability. 

APPLICABLE LAW 

Claimant has the burden of proof to show that his health 
impairment was caused by the work; possible cause is not sufficient. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955); Ford v. Goode, 240 Iowa 1219, 38 N.W.2d 158 (1949); 
Almquist v. Shenandoah Nurseries, Inc., 218 Iowa 724, 254 N.W. 
35 (1934). 1 The incident or activity need not be the sole 
proximate cause, 1f the injury is directly traceable to it.• 
Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296, 297 (Iowa 
1974) and Langford v. Kellar Excavating & Grading, Inc., 191 N.W.2d 
667 (Iowa 1971). "A cause is proximate if it is a substantial 
factor in bringing about.the result.• Blacksmith v. All-American, 
!.!!£.:.., 290 N. W. 2d 348, 354 ( Iowa 1980 l. 

A claimant may be compensated for the results of an aggravation 
of a preexisting condition. Almquist, 218 Iowa 724, 254 N.W. 
35; Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 
(1962); zie ler v. United States G sum Co., 252 Iowa 613, 106 N.W.2d 
591 (1960); O son v. Goo year Service Stores, 255 Iowa 1112, 125 N.W.2d 
251 (1963); Yeager v. Firestone Tire, Rubber Co., 253 Iowa 369, 
112 N.W.2d 299 (l961). 

section 85.34(1) states: 

If an employee has suffered a personal injury 

causing permanent partial disability for which 
compensation is payable as provided in subsection 2 
of this section, the employer shall pay to the 
employee compensation for a healing period, as 
provided in section 85.37, beginning on the date of 
the inJury, and until he has returned to work or 
competent medical evidence indicates that recuper
ation from said injury has been accomplished, 
whichever comes first. 

Industrial commissioner rule 500-8.3, effective September 
28, 1977, stated: 

A healing period e x ists only in connection with an 
inJury causing permanent partial disability. It is 
that period of time after a compensable inJury 
until the employee has returned to work or recuperated 
from the inJury . Recuperation occurs when it is 
medically indicated that either no further improvement 
is anticipated from the injury or that the employee 
is capable of returning to employment substantially 
similar to that in which the employee was engaged 
at the time of the inJury, whichever occurs first. 

The case of Thomas v. Knudson & Son, Inc., is an Iowa Court of 
Appeals case of March 20, 1984 that will be published per an 
order of May 25, 1984. In the third from the last paragraph, 
the court states: "It is only at the point at which a disability 
can be determined that the disability award can be made. Until 
such time, healing benefits are awarded the inJured worker.• 

ANALYSIS 

Concerning the issue of causal connection, or. Fernandez 
clearly relates t he psychiatric problem to the injury, as is 
shown by the above quoted evidence. or. Roberts is of a different 
opinion, of course. One takes the opinion of or. Fernandez over 
that of or. Roberts for two reasons: (ll or. Fernandez is the 
treating physician and therefore has the better ability to form 
an opinion; and (2) Or. Roberts' opinion of causation (based 
upon the cited authority, above) is a matter of medical causation, 
not legal causation. In other words the medical causation shows 
"the most significant factor accounting for adult affective 
disorders lies 1n the persons predisposition or vulernability• 
which does not take into account the legal rule that a preexisting 
disposition may be aggravated and therefore compensated under 
the law. 

The more difficult question, perhaps, is presented by 
defendant's second issue, which concerns the extent of claimant's 
disability. Defendant argues in 1ts brief: 

Exhibit B shows that the Claimant was paid and 
received worker's [sic) compensation benefits for 
all time lost from work beginning on July 5, 1981 
through and including March 2, 1983, a period of 
one year and eight months. Thereafter, additional 
worker's [sic) compensation benefits were paid to 
the Claimant for the period beginning March 3, 1983 
through September 14, 1983, another six and a half 
months, making a total of two years, three and a 
half months of worker's [sic) compensation benefits 
paid. Part of the benef i ts paid were considered to 
be in payment of the permanent partial disability 
rating fi xed by Mayo Clinic and or. Miller. 

We submit that the record in this case is void 
of evidence as to Claimant's ability to engage in 
employment after August 30, 1982. 

Defendant goes on to argue that the orthopedic evidence shows 
claimant has received a permanent impairment rating and that Or. 
Roberts was of the opinion that claimant could work with his 
depression. 

The question is even more difficult when one considers that 
or. Fernandez also gave a rating to the body as a whole on the 
basis of the psychiatric problem. Also, there is a problem in 
that claimant's psychiatric difficulty is contributed to by 
non-work related matters. or. Fernandez's letter of September 
26, 1983 states further: 

Mr. Porter continues to be under my care and is 
being seen at biweekly intervals. He is presently 
on Sinequan 300 mg. at 6 p.m., and xanax l mg. t.i.d. 
Over the last t wo weeks he has informed me that he 
has not been drinking, and has agreed to go for 
alcoholism counseling. He continues to have some 
anxiety reactions and some depression. He also has 
some psychophysiologic problems. 

The most important part of that letter is that claimant was 
still being treated for a problem which has been found to be 
work connected. The hearing deputy had this to say about the 
extent of the healing period: 

While the undersigned is reluctant to grant a 
•running award• in this case, he is presented with 
medical evidence from the treating psychiatrist 
that claimant's condition has not stabilized. It 
is also obvious to the undersigned, by virture of 
his observation of the claimant, that the claimant 
appeared sullen and morose throughout the hearing 
and the claimant further testified that he needs 
the medication to remain calm, and the reports of 
or. Fernandez support his claim. The reluctance to 
grant a running award stems from the feeling that 
it can possibly harm all parties. Defendant 
suffers a financial harm, but most importantly, 
claimant is given the potential of having far 
greater harm by being the victim of a self-fulfilling 
prophesy [sic) that he will never be able to return 
to work and become a gainfully employed citizen. 
Therefore, all parties are admonished to closely 
monitor claimant's progress. 

Thus, there are t wo certain factors: (1) the treating 
psychiatrist, or. Pernandez, establishes the necessarv causal 

) 

I 
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relationship, and (2) the hea r ing deputy had some very definite 
thought s about the disposition of the case. Although this case 
is being considered de novo t he proposed agency decision (the 
review-reopening decision) has significance. Iowa State Fairgrounds 
security v. Iowa Civ i l Rights Commission, 322 N. W.2d 293 (Iowa 
1982). 

The final issue raised by defendant concerns whether or not 
the hearing deputy was in any way convinced about the disability 
from a piece of evidence that was entered 1nto the r?c?cd over 
the objection of defendant, an award for total disability under 
the social Security Act. In that respect, the hearing deputy 
stated: 

Additionally, the claimant was awarded social 
security disability benefi t s on March 28, 1983. 
The administrative law judge found that claimant's 
depression was causally related to h~s elbow ~njucy 
and that claimant should receive social security 
benefits until he was able to return to work after 
his release from psychiatric counseling. 

The foregoing shows that the evidence was used in reaching the 
result of the running healing period. Since there was no 
showing that the social security standards for ~isability were 
in any way similar to those of the Iowa Workers Compensation 
Act, it is clear that the social security decision would have no 
probative value here. Therefore, defendant's objection to the 
entrance of the exhibit into the record is sustained. 

On last thing should be mentioned. It will be noted that in 
the above quotation from defendant's brief, it states that 
~ertain weekly benefits should be considered as payment of a 
bill from the Mayo Clinic. This decision in no way legitimitizes 
that position. 

FINDINGS OF PACT 

1. Claimant hurt his left elbow at work on June 3, 1981. 

2. As result of that injury, claimant had two surgeries and 
sustained a 25 percent permanent partial impairment of the left 
upper extremity. 

3. Claimant also has a depressive disorder caused by the 
injury. 

4. Although or. Fernandez, the treating physic ian, gave a 
rating of permanent impairment, and Or. Roberts, the examining 
physician, says claimant can work, claimant is being treated for 
his psychiatric disorder and there is no clear indication that 
the healing period has ended. 

5. Claimant has been paid compensation benefits from July 
S, 1981 through September 14, 1983. 

CONCLUSIONS OP LAW 

Claimant sustained an injury which arose out of and in the 
course of his employment on June 3, 1981. 

Claimant has a twenty-five (25) percent permanent partial 
disability to the left arm as a result of that injury. 

Also as a result of the physical injury, claimant has a 
psychiatric depressive disorder which entitles him to a running 
healing pee iod. 

ORDER 

THEREFORE, defendant is hereby ordered to pay weekly compen
sation benef i ts unto claimant for a healing period at the rate 
of two hundred fifty and 47/ 100 dollars ($250.47 ) pe r week from 
July 5, 1981 until such time as the test for c essation of 
healing period compensation is met, accrued payments to be made 
1n a lump sum, with a credit for any payments heretofore made. 

Interest should be paid in accordance with S85.30, Code o f 
Iowa. 

It is further ordered that defendant pay the following 
medical and hospital benefits: 

Dr. John v. Fernandez 
Jennie Edmundson Memorial Hospital 

$ 980.00 
1, 247.90 

Costs ace hereby taxed against defendant. 

Defendant is further ordered to file a current activ i ty 
report within twenty (20) days of the date below. 

Signed and filed this 

ppealcd t o Distri c t Cour t ; 
~versed a nd Remanded f or 
~ termination o f permanenc y 

Copies To: 

Hr. Sheldon H. Gallner 
Attorney at Law 
803 Th Hd Avenue 
P. 0. Box 1588 
Council Bluffs, Iowa 51502 

Hr. E. S. Bikakis 
Attorney at Law 

21st day of June, 1984. 

BARRY MORANVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 

340 Insurance Exchange Bldg. 
Sioux City, Iowa 51101 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

TERRY PRATT, 

Clai mant, 

vs. 

TERRY ORR d/b/a ORR TRUCKING, 

Employee, 

File No. 701939 

R U L I N G 
and 

EMPLOYERS MUTUAL CASUALTY CO., 

Insurance Carrier, 
Defendants. 

Defendant-appellees have filed a motion to dismiss claimant's 
appeal tn which claimant has resisted. Claimant filed an appeal 
to the commissioner on November 2, 1983 from an arbitration 
decision filed October 14, 1983 in which he was denied recovery 
for injuries received in April of 1982. 

On November 22, 1983 claimant-appellant filed an application 
for relief from reimbursing the defendants the cost of the 
transc ript they had provided to the hearing officer in the 
arbitration proceeding. This relief was denied on November 30, 1983. 

Defendants now contend claimant's appeal should be dismissed 
for his failure to comply with section 86.24, Code of Iowa, 
1983, which provides in relevant part: 

1. Any party aggrieved by a decision , order, 
ruling, finding or other act of a deputy commissioner 
in a contested case proceeding arising under this 
chapter or chapter 85 or 85A may appeal to the 
industrial commissloner in the time and manner 
provided by rule. The hearing on appeal shall be 
in Polk county unless the industrial commissioner 
shall direct the hearing be held elsewhere. 

4. A transcr1pt of a contested case proceeding 
shall be provided by an appealing party at the 
party's cost and an affidavit shall be filed by the 
appealing party or the party's attorney witn the 
1ndustrial commissioner within ten days after the 
filing of the appeal to the industrial commissioner 
stating that the transcript has been ordered and 
identifying the name and address of the reporter or 
reporting firm from which the transcript has been 
ordered. 

and further, Rule 500-4 .30 which provides in relevant part: "In 
the event the cost of the transcript has been initially borne by 
a nonappeal1ng party prior to the appeal, the appealing party or 
parties within thirty days after notice of appeal or cross-appeal 
shall reimburse the cost of the transcript to the nonappealing 
party.• Rule 500-4 .30 clearly carries out the intent of the 
legislature as expressed in section 86.24 ( 4 ), Code 1983. 

As indicated, paragraph (1) of section 86.24 allows appeal 
of a deputy commissioner's decision; paragraph ( 4 ) of section 86.24 
sets out a condition to be met in the event the appeal prerogative 
is exercised; and Rule 500-4.30 provides the manner in which the 
transcript of the proceeding before the deputy is to be financed 
in the event it is already available by virtue of having been 
provided to the hearing deputy as a courtesy and convenience by 
another party to the action. 

The furnishing of a transcript to the hearing officer is in 
no way to be considered a facilitator for the opposing party to 
appeal in the event the furnishing party prevails. 

In Reid v. Landess, 252 N.W.2d 442 (Iowa 1977) the claimant's 
claim for workers ' compensation benefits made in a petition for 
arbitration before the Iowa Industrial Commissioner was denied 
by a board of arbitration. She timely petitioned for review of 
the board's decision by the industrial commissioner. The 
claimant brought an act i on in district court allegin~ indigency 
in asking that writ of mandamus issue requiring the industrial 
c omm1ssioner to furnish the transcript of the arbitration 
proceeding at public e xpense and to proceed w1th a review 
hearing. Pursuant to the statutory scheme at that time, the 
industr1al commissioner t a3 to hold an evidentiacy hearing 
c oncerning the appeal even if a transc ript was not provided. 
The industr1al commissioner admitted this in his answer in 
d!s tr1ct court. The district court refused to require the 
furnish1ng of a tree transcr1pt to an indigent in such workers' 
c ompensation review proceeding. Its decision was affirmed by 
the Iowa Supreme Court citing Un1ted States v. Kras, 409 U.S. 434 
(1973) and Ortwein v. Schwab, 410 U.S. 656 !1973) for the 
following argument: 

Under these holdings neither due process nor equal 
protec tion rights (when a suspect classification is 
not involved) ace infringed by economic or social 
welfare legislation which effectively denies 
ind1gents appellate rights available to persons of 
means. The court held due process does not require 
creation of an appellate system and no equal 
protection violation exists under traditional equal 
protection analysis when an appropriate fiscal 
objective is served by econom1c or social welfare 
legislation. In the present situation, plaintiff's 
appellate rights are not foreclosed, a suspect 
class1fication is not involved, and the avoidance 
of public expense which would be incurred in 
furnishing free transcripts to indigents 1s a 
rational legislative purpose. 

The present appeal process v ithin the agency d1ffecs from 
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that in ex istence at the time Reid was decided. At the time of 
Reid, there was not a statutory provision requiring the appealing 
party to provide a transcript and section 86.24 allowed the 
parties to produce additional evidence and required the commissioner 
to hold the hearing without a transcript. Section 86.24 (4), The 
Code, now requires the appealing party to provide a transcript 
and to pay for such. This change 1n the law was not applicable 
to the Reid appeal to the industrial commissioner but had 
occurreaprior to the Iowa Supreme Court's consideration of Reid 
and is discussed in Reid. The constitutional ruling that 
neither due process nor"°equal protection ri~hts were infringed 
by not providing an indigent with a transcript are equally 
applicable to require an appealing party to pay the expense of a 
transcript. 

As the Iowa Supreme Court noted 1n Reid, whether indigents 
should be provided free transcripts foruse in workers' compensa
tion appeals is a matter of legislative prerogative. The 
current statute, section 86.24( 4 ) clearly provides that an 
appealing party must bear the cost of an appeal. The intent of 
the legislature is fully carried out in the rules which require 
an appealing party to reimburse the non-appealing party for a 
transcript which has been previously provided. 

An analogous case was decided by the Court of Appeals of 
Michigan in Sharf v. Allied Supermarkets, Inc., 51 Mich.App. 605, 
215 N.W.2d 769 ( 974), rev 1d on other grounds, 392 Mich. 767, 
219 N.W.2d 432 (1974). In that case a claimant's appeal to the 
workmen's Compensation Appeal Board from an adverse decision by 
a referee was dismissed for fa i lure to provide a transcript. 
using an identical analysis as the Iowa Supreme Court in Reid, 
the Michigan Court of Appeals affirmed the dismissal oft~ 
appeal to the ~orkmen's Compensation Appeal Board stating that 
due process and equal protection did not require the provision 
of a free transcript on appeal and that a decision concerning 
the expense of an appeal was a legislative decision and not a 
judicial decision. 

The claimant correctly notes that a transcript is available 
to the commissioner. This transcript was ordered by the deputy 
incustrial commissioner at the conclusion of the arbitration 
proceedings for his review before entering a decision .. The.cost 
of this transcript was borne by the defendants as provided in 
section 86.19(1). A transcript therefore is available to the 
undersigned. However the claimant has not reimbursed the 
defendants for the cost of th1s transcript as provided in Rule 
500-4.30. As stated above, Rule 500-4 .30 corre7tly exemplifies 
the legislative intent of section 86.24 (4). This is a legislative 
matter and the legislature had determined that an appealing 
party should bear the cost of the transcr i pt. As noted in 
Sharp, 51 Mich.App. 605, 215 N.W.2d 769, the requi~ement of the 
appealing party to bear the expense of the transcript is a 
legitimate state objective to avoid the possibility of numerous 
frivolous appeals encouraged by free provision of a transcript. 
In addition there is a legitimate state objective in requiring 
the non-app~aling party to be reimbursed the expense of the . 
transcript which was initially ordered by the deputy ind~strial 
commissioner. The fact that the record has been transcribed 
does not alter the fact that the claimant has refused to abide 
by the rules 10 reimbursing the non-appealing parties for the _ 
cost of the transcript. Failure to do such requires the dismissal 
of the claimant's appeal. 

It should be noted that there is no proof of the claimant'.s 
indigency In the record nor Is there an agreement of the parties 
that the claimant is indigent as was the case in~- However, 
in light of the above ruling that the claimant's.due pr?cess and 
equal protection rights are not violated by requiring him to 
reimburse the non-appealing defendants for the cost of the 
transcript, a determination of indigency does not need to be 
made. 

WHEREFORE, the claimant's appeal from the deputy's decision 
of October 14, 1983 is hereby dismissed for the claimant~~ 
failure to reimburse the non-appealing defendants the co of a 
transcript as provided in 500-4 .30 of the Iowa Industrial 
Commissioner's Rules. 

Signed and filed this 30th day of March, 1984. 

ROBERT C. LANDESS 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

BARBARA D. PRINCE, 

Claimant, 
File No. 642866 

A P P E A L 
vs. 
ROCKWELL GRAPHIC 
SYSTEMS, INC., 

D E C I S I O N 

Employer, 
Self-Insured, 
Defendant. 

By order of the industrial commissioner filed April 4, 1983 
the undersigned deputy industrial commissioner has been appointed 
under the provisions of S86.3, Code of Iowa, to issue the final 
agency decision on appeal in this matter. Defendant appeals 
from an adverse review-reopening decision. 

The record on appeal consists of the transcript; two depo
sitions by James w. Turner, M.D. (dated March 29, 1982 and 
October 7, 1982), a deposition by John R. Walker, M.D., and a 
deposition by Steven Bertch; defendant's exhibits A through G, 
inclusive and claimant's exhibits 1 through 13, inclusive. 

Claimant stated that she slipped on a bolt and fell, landing 
in a sitting position. She went to the doctor the next day and 
told him the same history. It turned out she had a broken 
coccyx, and she was treated; she continued to have trouble and 
developed the problems more fully discussed in the hearing 
deputy "s decision. There was no showing that there was any 
intervening cause, and other inconsistencies in the evidence 
seem minor. The hearing deputy heard the case in person and 
weighed all the evidence giving his decision some sign1ficane. 
Iowa State Fairgrounds Security v. Iowa Civil Rights Commission, 
322 N.W.2d 293 (l982). 

Of course, this review is de novo, and the undersigned 
deputy industrial commissioner may choose to disagree with the 
hearing deputy. Here it is simply the case that the hearing 
deputy's findings of fact and conclusions of law appear to be 
proper and are adopted and repeated herein. 

FINDINGS OF FACT 

l. Claimant was employed by defendant employer on July 8, 
1980. 

2. Claimant injured her coccyx when she fell at work. 

3. Defendant filed a memorandum of agreement. 

4. Claimant's injury caused permanent disability to the 
body as a whole to the extent of 20 percent. 

5. Claimant was disabled from work from March 2, 1981 
through August 17, 1981. 

6. Claimant's medical expenses are related to the inJury, 
and are fair and reasonable. 

7. The rate of compensation is $222.26. 

CONCLUSIONS OF LAW 

1. This agency has jurisdiction of the parties and subject 
matter. 

2. Claimant was employed by defendant employer on July 8, 
1980. 

3. Claimant sustained an inJury arising out of and 1n the 
course of her employment on July 8, 1980. 

4. Claimant is entitled to healing period compensation for 
a period of 24 1/ 7 weeks. 

s. Claimant 1s entitled to permanent partial disability 
compensation for a period of 100 weeks. 

6. The medical expenses shall be ordered to be paid. 

INDUSTRIAL COMMISSIONER ORDER 

IT IS THEREFORE ORDERED that defendant pay unto claimant 
twenty-four and one-sevenths (24 1/ 7) weeks of healing period 
compensation at the rate of two hundred twenty-two and 26/100 
dollars ($222.26) per week. 

IT IS FURTHER ORDERED that defendant pay unto claimant one 
hundred (100) weeks of permanent partial disability compensation 
at the rate of two hundred twenty-two and 26/100 dollars ($222.26) 
per week. 

IT IS FURTHER ORDERED that defendant pay unto claimant the 
fol lowing medical expense: 

James w. Turner, M.D. S390.00 

Costs are taxed to defendant. These costs include one 
hundred fifty dollars ($150) for or. Turner's witness fee and 
two hundred sixty dollars ($260) for Dr. Walker"s witness fee 
and reports. 

Interest is to accrue pursuant to section 85.30, Code of 
Iowa. 

Defendant is to receive credit for health and accident 
amounts paid pursuant to section 85.38, Code of Iowa. 

Defendant shall file a final report upon payment of this 
award. 

' 
I 
• . 
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Signed and filed at Des Hoines, Iowa this ...llihday of July, 1983. 

Appealed to District Court; 
Affimed BARRY MORANVILLE 
Appealed to Supreme Court; 
Affirmed 

DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COHHISSIONER 

PAOL T. RAMSEY, 

Claimant, 

vs. 

DILTS TRUCKING, INC., 

Employer, 

and 

GREAT WEST CASUALTY CO., 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

File No. 679117 

A R B I T R A T I O N 

D E C I S I O N 

This was a proceeding in arbitration brought by the claimant, 
Paul T. Ramsey, against his employee, Dilts Trucking, Inc., and 
Great West Casualty Co., the insurance carrier, at the courthouse 
in Council Bluffs, Iowa on December 5, 1983 pursuant to a 
preheating order of September 14, 1983. The case was considered 
fully submitted at that time. 

A review of the industrial commissioner's file reveals an 
injury date of January 7, 1980. A first report of injury was 
filed October 14 , 1981: a memorandum of agreement was filed 
September 14, 1981, 

The record consists of the testimony of the claimant, of 
Clifford D. Dilts, of Edward J. Rothanzel, of Jerry L. Swanger, 
of Carl B. Behm, of Carolyn J. Ruby, and of Betty Thompson; 
claimant's exhibits l through 17; and defendants' exhibits A 
through L. Defendants submitted a medical chart summarization 
as part of the record. Claimant was given until December 13, 
1983 to file a response thereto and did so. 

ISSUES 

The issues as presented in the prehearing order are: 

. 1. Whether a causal relationship exists between the alleged 
,njury and the disability. 

2. Whether claimant is entitled to benefits for temporary 
lisability. 

3. Whether claimant's medical expenses are causally related 
.o the alleged injury and resulting disability. 

4. The rate of weekly compensation as fixed by the proper 
umber of dependent exemptions to which claimant is entitled. 

REVIEW or TBE EVIDENCE 

Claimant appeared in his own behalf. He testified that he 
as forty-six years old, married and had four children living at 
ome at the time of his inJury. Two of the children, Paula and 
ecry, were over eighteen at the time of the injury. Terry was 
ineteen, single and a high school senior enrolled in industry 
nd trades program through his school. Under the program, he 
orked part-time and attended school part-time. Re received 0

th wages and school credit for his work. Paula was twenty-one, 
ingle, and a full time student at Iowa Western Community 
~Chnical College. She had a pact-time job and used her earnings 
'make car and auto insurance payments. Claimant testified 1
at both Paula and Terry relied on him for support and were 

laimed as his dependents on his 1980 income tax return. 
•ula's tuition was paid under a federal grant. 

Claimant testified that he left school after completing 
ghth grade. He then worked at various jobs until he entered 

\e armed services in 1959 and was discharged after two years. 
>ile in the service he attended both supply handling school and 
•intenance school. On discharge, he worked for approximately 
ght months for the Iowa Highway Commission as a grade inspector 

id member of the survey crew. He then worked for an auto 
<vice station for one year, He left to work as a mechanic 
th Beeline Motor Freight. Be left Beeline when he was hired 
defendant Dilts in 1965. Be has worked for Dilts continuously 

nee then but for time off for allegedly work-related disabilities. 
aimant first worked as a lease driver foe Dilts; in 1972, he 

•came a mechanic in the employer's shop. 

Claimant testified to a number of work-related injuries 
her than that on which be bases this claim. Be stated that he 
d torn cartilage in both knees which resulted in three surgeries 

the left knee and two on the right: he also ,~ted that he 
d " mashed• his hand and cut his wrist. Both inJuties required 

medical treatment. Claimant said he had no bitter feelings 
concerning his employer's handling of his earlier injuries. 
Clifford Dilts, owner and manager of Dilts Trucking, is claimant's 
brother-in-law by marriage. 

Claimant testified that he injured his hip and back while 
working for defendant employer on January 7, 1980. He reported 
this series of events. Claimant had climbed a ladder on a truck 
trailer to retrieve his tools from the top of the trailer. When 
claimant was at the top of the ladder another employee moved the 
trailer and claimant fell approximately 20 feet onto crushed 
rock. Claimant testified he heard a popping sound and experienced 
pain above or at the knee. Claimant testified he then rolled 
under a second trailer to avoid being hit as the firs t trailer 
continued to move. 

Claimant reports he first experienced pain in his back and 
hip in the hospital. He testified that he has had hip pain 
since the injury which pain is localized below the belt line on 
the left side and radiates in the groin area on the inner side 
of his right leg. 

Claimant testified he first experienced back pain on the 
date of injury when he was moved from the stretcher to the 
operating table. Be characterized the pain as a tingling down 
his back with numbness in his left leg and a burning sensation 
in the sole of his foot. Be recited that the back and leg pain 
was constant and gradually worsened until H. P. Margules, M.D., 
performed surgery in July 1983 but that his hip pain made it 
•awful hard to tell what was hurting.• Claimant testified that 
the back pain is now gone. Be reports that since his July 1983 
surgery, he can stand and sit better than previously. Claimant 
stated that he attempted to let his doc t ors know of his problems 
with his back and legs. 

Claimant's exhibit 17, a chronology of claimant's medical 
treatment and time off work, reveals that claimant worked · 
intermittently post-injury when his condition permitted. On 
July 21, 1981, claimant was released to return to light duty 
work which does not require stooping, climbing or lifting. The 
restriction has not been liftedi claimant reports he has engaged 
in some such activities when he has worked post-injury. 

Claimant reports that his July surgery alleviated his left 
leg pain and he feels he will be able to do • a lot more• since 
surgery. Claimant last saw Dr. Margules on September 5, 1983 
and was scheduled to see him in January 1984 . Claimant believes 
Dr. Hacgules will release him to return to work then. Claimant 
says he would like to return to work. 

Claimant's exhibit 15 is a compilation of medical bills 
claimant alleges are causally connected to his injury. Regarding 
a bill foe $29.20 from Or. Hargules, claimant testified he had 
not seen the doctor for other than his back and leg injury. 
Claimant recited that an anesthesia bill of July 1983 related to 
the time of his myelogcam and back surgery. Claimant recited 
that a bill from Jennie Edmundson Hospital for July 10 through 
July 14, 1983 related to his hospitalization for his myelogram. 
Claimant also reported that a hospital bill for July 1983 
related to the period in which he was hospitalized for removal 
of the herniated disc. 

On cross-examination, claimant testified that he felt his 
~nees were gradually getting worse before the January 7, 1980 
injury and that he doesn't know if his knees were hurt in that 
injury. Claimant again recited that he is •getting better• 
since his July 1983 surgery. He said he no longer has back pain 
nor tingling and numbness in his left leg and that his left leg 
no longer feels dead. Claimant again stated he feels he could 
return to his former work with defendant employer and that he 
would like to do so. 

Defendants called Clifford D. Dilts, Edward J. Rothanzel, 
Jerry L. Swanger, and Carl B. Behm in its behalf. Hr. Dilts is 
the owner-operator of Dilts Trucking; the other gentlemen are 
employees of Dilts Trucking. 

. Mt . Dilts stated he was familar with claimant's prior 
inJucies and with his phy3ical condition before the January 7, 
1980 inJury and that he had visited with claimant concerning his 
condition after claimant's January 1980 injury. He reported 
that before his July 1983 surgery, claimant had stated his legs 
were bothering him but Ht. Dilts did not recall claimant complaining 
of back problems. On cross-examination Hr. Dilts admitted he 
had never talked at length with claimant about claimant's problems. 

Edward J. Rothanzel stated he has known claimant since Hr. Rothanzel 
began ~orking for defendant employer in the early 1980's. Re 
testified that before hi~ January 1980 injury claimant was "all 
right.• He stated that he knew claimant had hip probloms before 
July 1983 but that he couldn't recall other complaints before 
that time. On cross-examination the witness stated that as a 
lease driver he had little contact with claimant and that he had 
not talked with him extensively regarding his medical treatment. 

Jerry L. Swanger testified he has worked with claimant as a 
mechanic in defendant employer ' s shop for six or seven years. 
Be re~orted that after his January 1980 injury, claimant said 
his hlp hurt and that he had shooting pain down to his heel but 
never went into details. The witness reported claimant only 
complained of back pain a few days before his July 1983 surgery. 
On cross-examination, the witness admitted he couldn't remember 
when claimant first stated he had back problems. 

Carl B. Behm testified that he has been in defendants' 
employ since 1973, working as a lease operator until entering 
the shop as a mechanic in 1981. The witness said he was not 
present at the time of claimant ' s January 1980 injury. He 
characterized claimant's pceinjury condition as fair, however. 
The witness reported he knew claimant's legs and hips bothered 
him prior to his 1983 surgery but he knew nothing of claimant's 
back problems until a few weeks before claimant's July 1983 
hospitalization. At that time, claimant told him he was enterin 
the hospital for a myelogram. On cross-examination, the witnesag 
admitted he had no reason to recall claimant's physical complaints. 

Claimant called Carolyn J. Ruby and Betty Thompson as rebuttal witnesses. 
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Hs. Ruby Is c laimant's sister and a licensed practical nurse 
at Hercy Hospital . She reported vlsltlng claimant while he was 
hospitalized after the January 1980 injury. She stated he had 
s~id he was doing falr but that his back and leg were bothering 
hlm. She also saw claimant after his release from the hospital. 
She stated that claimant was doing fairly well but used a cane 
and reported that hls back was bothering him and that he had 
pain and numbness in hls left leg. She testified that claimant 
was "grouchier• after hls Injury and couldn't lie down without 
pain. She stated that claimant's complaints increased until his 
surgery in July 1983 and that she has not heard him complain of 
the leg pain since that surgery though she knows he still has 
hip pain. The witness characterized c laimant as someone who 
keeps his complaints to himself and who was not likely to tell 
co-workers of his pain. On cross-examination the witness 
admitted she had never read claimant's hospital chart. 

Betty Thompson is a long time frlend of claimant and hls 
wife. She reported she knew of claimant's knee problem and his 
limp but of no other problems he may have had prior to his 
January 1980 injury. She recited that between the 1980 inJuiry 
and the 1983 surgery claimant complained of back and leg pain. 
She reported that before hls surgery claimant explained that he 
could no longer play horseshoes or fish because of his back pain. 

Claimant's exhibit l ls medical records from Hercy Hospital 
relative to claimant 's January 1980 hospitalization. Claimant's 
exhibit 2 is medical records from Mercy relative to claimant's 
August-September 1980 hospitalization. This discharge summary 
states principal diagnosis of degenerative disc disease Ll-2, L3 
interspace and fibrous union of left hip fracture, status post 
Jewett nailing and an associated diagnosis of repair of lateral 
collateral ligament left knee with meniscectomies both ~nees. 
Claimant's exhibit 3 ls a September 24, 1980 letter of R. K. 
Hiller, H.O., to Great West Casualty stating claimant suffered a 
co111111inuted intertrochanterlc fracture at initial injury: subsequently 
developed deep venous thrombosis, and experienced joint discomfort 
on return to work. 

Claimant's exhibit 4 is the medical records of claimant's 
June-July 1981 hospitalization. The records relate claiman t's 
lumbar and left leg and hip pain to his January 1980 injury. 
Claimant's exh ibit 5 is a report of Or. Hiller and a work 
release of Dr. Hiller releasing claimant to return to light duty 
work July 15, 1981 following removal of his hip pins. Claimant's 
exhibit 6 is a report of claimant's September 1981 examination 
under Richard A. Brand, M.D., at the University of Iowa Hospitals 
and Clinics. Dr. Brand stated he was unable to determine the 
cause of claimant's pain but "frankly doubt that much, If any, 
of it is due to the left hip Joint and/or fragment of the lesser 
trochan te r . ... • 

Claimant's exhibit 7 is an August 26, 1982 report of Franklin 
H. Sim, H.O., of the Mayo Clinic. The doctor suggested the 
possibility that claimant might be getting some impingement from 
the protuberant lesser trochanteric region. Claimant's exhibit 
8 lS medical reports of Dr. Hiller to December 28, 1982. 
Claimant's exhibit 9 is medical records from claimant's July 
1983 hospitalization. The record lists claimant's final diagnosis 
as herniated lumbar disc, L4-L5 lnterspace, left, due to trauma 
Initially sustained in an accidental fall on January 7, 1980 and 
intertrochanteric fracture of the left neck of the femur sustained 
in same fall. Claimant's exhibit 10 is other medical records 
from claimant 's second July 1983 hospitalization. Claimant ' s 
exhibit 11 Is a medical report of Or. Hiller of Sept ember 14, 
1983 1n which the doctor assigns claimant a 25 percent permanent 
impairment of the body as a whole. 

Claimant's exhibit 12 1s a November 11, 1983 report of or. Hargules. 
In the report, the doctor opines: 

In revlewing Mr. Ramsey's case it must be said 
that the patient had pre-existing degenerative 
disease of the lumbar spine wh ich was markedly 
aggravated by the accidental fall of January 7, 
1980. On this day the patient sustained two 
separate injurles: one Involving the neck of the 
Left femur where an intertrochanterlc fracture 
occurred with comminution of the fragments, as well 
as, a second injury to the lumbar spine aggravating 
a pre-existing disc disease and causing a severe 
compresslon of the LS root on the Left. 

It was difficult in this case to arrive at a 
definite diagnosis because of the dual nature of 
the injury which makes it d1fficult at times to 
distinguish between radicular pain and local bone 
pain due to the facture (sic) of the neck of the 
femur. 

Claimant's exhibit 13 is a November 9, 1983 report of 
William R. Bamsa, Jr., M.O. The report notes the impreaslon: a 
historical lumbar disc treated by laminectomy, at this time, 
asymptomatic. Claimant's exh1b1t 14 is a November 28, 1983 
letter of or. Hamsa to Rick Barntsen st~ting: 

l agree with Dr. Ron Hiller that his (claimant's) 
bac~ complaints could have easily been masKed by 
the distress he was having from his hip fracture, 
and as he has stated 1n my history in the past, he 
d1d not have trouble with his back prior to the 
injury, so the Injury may have certainly produced 
the hip fracture, probably also started the symptoms 
1n his back leading to the laminectomy. 

Claimant's exhibit 15 Is various billing statements rel3tlve 
to claimant's treatment and care. 

Claimant's exhibit 16 Is the deposition of Dr. Ronald~
Hiller taken October 19, 1983 on defendants' behalf. The doctor 
opined that claimant's 1983 surgery and his disc herniation were 
a result of the fall suffered in 1980. Re noted that It would 
not be unusual for such a problem to elude l=ed1ate diagnosis 
when the patient had also suffered severe hip 1njur1es and that 
a princlpal indication that claimant's problems were not merely 
in his hip was the fact claimant's overall condition d1d not 
improve with heallng in that area. 

Defendants' exhibit A through Lare medical records and 
hospital reports, ■any of which are duplications of materials 

already submitted by claimant. Of significance, however, 1s 
defendants' exhibit O, claimant's hos~ital records of September 
21 through September 26, 1975 diagnosing hypoplastlc and possible 
torn left lateral meniscus. 

APPLICABLE LAW AND ANALYSIS 

We first must decide the issues of whether a causal connection 
exists between claimant's January 1980 Injury and his disability 
following his 1983 surgery and whether claimant is entitled to 
benefits for his surgery-related disability. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of January 7, 1980 Is causally 
related to the disability on which he now bases h is claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Botts, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
poss161llty is 1nsu icient: a probability ts necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
7)2 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Io~a 375, 101 N.W.2d 167 (l960). 

However, expert medical evidence must be consldered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need notbe 
couched In definite, positive or unequivocal language. Sondag 
v. Perris Hardware, 220 N.W.2d 903 (Iowa 1974). The expert 
opinion may be accepted or rejected, In whole or in part, by the 
trier of fact. Id. at 907. Further, the weight to be given to 
such an opinion Ts for the finder of fact, and that may be 
affected by the comple t eness of the premise given the expect and 
other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 
867. See also Musselman v. Central Telephone Co., 261 Iowa 352, 
154 N.W.2d 128 (1967). 

While a claimant ls not entitled to compensation for the 
results of a preexisting Injury or disease, the mere ex istence 
at the time of a subsequent inJury Is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 7S6, 
760-761 (1956). If the claimant had a preexisting condition or 
disability t hat is aggravated, accelerated, worsened or lighted 
up so that It results In disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (1962). 

Claimant has sustained his burden of showing a causal 
relationship between his 1980 injury and the back problems which 
precipitated his 1983 surgery and subsequent disability. ors. 
Hiller, Hargules, and Ramsa all relate claimant's back problems 
to his 1980 work injury. each indicates that the severity of 
claimant's hip injuries sustained in the 1980 Incident could 
well have masked back problems sustained concurrently. The 
record establishes that, while claimant may have had degenerative 
~lsc disease earlier, claimant had fe w, if any, serious back 
probl ems before his 1980 injury. Thus, the credible evidence 
establishes It is probable claimant's back injuries resulted 
either directly from his 1980 work Injury or from aggravation of 
a preexisting condition on that Injury. 

Claimant seeks benefits for temporary total disability. 
Section 85.33(1) provides: 

except as provided in subsection 2 of this 
section, the employer shall pay to an employee for 
injury producing temporary total disability weekly 
compensation benefits, as provided in section 85. 
32, until the employee has returned to work or is 
medically capable of returning to employment 
substantially similar to the employment in which 
the employee was engaged at the time of Injury, 
whichever occurs first. 

Claimant has not returned to work, It is not altogether 
clear that he ever will be able to return to work substantially 
similar to the employment to that In which he was engaged at the 
time of his injury. Claimant has already received one permanent 
partial impairment rating and it appears more than likely that 
the Issue of claimant ' s permanent partial disability will be 
before this agency at some future time. Therefore, this ls a 
case where an award of healing period benefits Is appropriate. 
In regard to healing period benefits, section 85.34 provides 
relative to healing period benefits: 

Compensation for permanent disabilities and 
during a healing perlod for permanent partial 
disabilities shall be payable to an employee as 
provided in this section. In the event weekly 
compensation under section 85.33 had been paid to 
any person for the same injury produclng a permanent 
partial disability, any such amounts so paid shall 
be deducted from the amount of compensation payable 
for the healing period. 

l. Healing period. If an employee has suffered a 
personal injury causing permanent partial disability 
for which compensation is payable as provided in 
subsectlon 2 of this section, the employer shall 
pay to the employee compensation for a healing 
period, as provided In section 85.37, beginning on 
the date of the Injury, and until he has r~turned 
to work or competent medical evidence indicates 
that recuperation from said injury has been accomplished, 
whichever comes first. 

Claimant reports he was scheduled for a return vlait to or. 
Hargules In January 1984. He believed the doctor would releaae 
him to return to work then. The evidence presented at hearing 
established claimant is entitled to healing period benefits to 
such time. Should events subsequent to claimants return visit 
with Dr. Mar;ules established a f~rhtec entitlement to healing 
period benefits, defendant■ are urged to pay any benefits to 
which clai■ant is entitled. 

"1th causal connection between claimant's 1980 lnjury and 
hie back problems established, It folliws that claimant's 
medical expenses relative to diagnoals and treat■ent of the bac• 
problems are alao causally connected to claiaant'a 1980 injury. 
Onder section 85.27, claimant is entitled to payment of such. 
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Lastly, ve ~ust letermtne clai■ant'G weekly rate of compensation 
a1 fixed by the proper number or exemptions to which he 1s 
entitled. Section 85.61(10) permits claiaant the max1mua number 
~t ex ~ption■ for nctual dependency to which he was entitlej 
~nder th~ internal revenue code and chapter 422, The Code, on 
hiw lnJury date. Claimant was entitled to ~nd did clai Terry 
and Pa la as •xe ptions on his 1980 income taxes. Therefore, ho 
ts entitled to uxemptions !or them as well as for hl■ tvo 
yo ll<]er children and his wife and self. A review of th~ file 
reveals that clu1mant's 1ro1a weekly earnings on the 1n1ury date 
were 5400.00 81■ weekly rate, therefore, is S260.0J. 

FINDINGS OF PACT 

~HER!FORE IT IS FOUND: 

Claimant su■tained an injury to his back ~h1lc worcing for 
d tendont ~•ployer on January 7, 1980. 

Claimant's condition wao subse1uently diagnosed as herniated 
• lumbar 1iac, L4-LS lnter■pace and ■urJery was perforaed in July ...:.., 1983. 

)l 

C,aimant•s period of J1sab1l1ty following his July 1983 
1urgery are caJ1ally related to hi ■ January 7, 1980 inJury. 

Clat■ant' ■ medical expenoes relatl~e to di,gnosis and 
.ce~t:e~t of hi■ herniated disc ace causally related to his 
lanuary 7, 1980 injury, 

Claimant was entitled to claim all four of his chll1ren as 
CtJal dependent■ under the Internal revenue code and chapt~r 2, The Code. 

CONCLUSIONS or LAW 

TH£R£f0R£, It is concluded: 

Claimant has established that a caus,1 relationship exist■ 
etween bis inJury of January 7, 1980 and his disability following 
1a 1983 aur9ery. 

Claimant ta entitled to healing period benefit■ fro• the 
ate of his surgery until the time of h1a January 1984 return 
iait to Or. Margulea. 

Claia•nt i ■ entitled to payment of medic•l expen■ea causally 
~lated to diagnosis and treatment of h1a herniated 11sc. 

laimant 11 Ant1tled to claim a total of six exemptions in 
tabltshing his rate of vee<ly co&pena•t1on. 

ORDER 

TREREFORE IT IS ORDERED: 

Defendants pay claimant healtng period benefits at the r,te 
two hJn~red sixty and 03/100 dollars ($260.03) per w~ek from 

e date of his •~rJecy until the tiae of his Jan~ary 1984 
t~rn visit to Dr. Hargul••· 

Defenda~ts pay claimant's medical cost■ causally related to 
agnosl ■ -,nd treatnu,nt of his hocn1ated disc .111 ev1dencel by 
a1 ant's exhl~it 15. 

lntere■t accrues pur■uant to ■ect1on 85.30 au aaende1. 

Defendant■ pay the cost of this action. 

Oefe'ldants file a final report upon payment of this award. 

Signed •nd fl!Ad th1■ ~7 day or March, 1984. -

lea t : 

F. J. J:raachel 
Rt.in, I '1 L. Com<1a 

orneya at Law 
P1rat Peder1l 8ld1. 

• 801 l67 
nc11 Bluffs, Iowa 51502 

Philip J. Will ■on 
r ney at Law 
Midla11tls 11~11 

• Box 249 
~ell Bluff■, Iowa 51502 

lfffE-N J£/\N Wo\LI.ESER 
DEPUrr I~DUSTRIAL COH~lSSIONER 

BEFORE TH£ IOWA INDUSTRIAL O~~IffSI NER 

PAUL T. RAH EY, 

Cla1111ant, 

vs. 

01 LTS TRUCK ING, I NC. , 

Employer, 

Insur,nce Carrier, 
D fendants. 

Fl le No. 679!17 

N U N C 

P R 0 

l' U N C 

0 R O £ R 

Upon xaatnation of the record and the Findings of Facts and 
tonclus1ons of Law set forth lt po1e 10, 1t 11 ascertained that 
the comp nsat1on rate a-•rj d. $260.03 was taken from the 
Horker ' Compena~t,on Benefit SchejuJe effective July 1, 198) 
rather than that 1n effect on January 7, 1980, cloim~nt's injury 
d~te. The proper c,te of co~p nsot1on 1 ■ $246.7J. The Arbitration 
De 1s1on f1l d Hae h 28, 1984, is corrected to so reilld, 

Signed anj filed this 10th day of April, 1984. 

HELE~ JEAN ~,LLCSER 
DEPUTY INDUSTRIAL COH~ISSION&x 

8EPORE THE IOWA INDUSTRIAL COHHISSICNER 

FRANKLIN RAUSCH, 

Claimant, 

vs. 

CERRO GORDO COUNTY 
CARE FACILITY, 

Employee, 

and 

m,11£D STATES FIDELITY, 
GUARAIITY COI\PANr, 

Insurance Carrier, 
Defendants. 

I 

I Pile No. 700306 

A R 8 I T R A T I O N 

D E C I S I O N 

- -------------------------------
INTRODUCTION 

This is a proceeding in arbitration brought by Franklin 
Rausch, claimant, against Cerro Gordo County Care Facility, 
employer, and United States Fidelity, Cuaranty Company, insurance 
carrier. defendant■, to recover benefits under the Iowa Workers' 
Compensation Act for an allege~ inJury ari1in9 out of and in the 
course of his employ-nt on Septe~ber 22, 1981. It came on for 
hearing on febtuary 24, 198J at the Cereo Gordo County Courthouse 
in Haaon City, Iowa. It was considered fully aubmittcd at that time. 

The lndu■tr1al commissioner's file conta1na a first report of 1nJury. 

At the time of hearing the partios stipulated that claimant's 
rate of pay was $4,32 per hour and that he was single and 
entitled to one ex•Eption. 

The record In thi■ matter conaista ot the testimony of 
clolmant1 Kathryn Tolefrier, Margaret Brunsvold, Porn Bond, 
Janlcu ~olters, Joan Smyth dnd Susan Roever: cla1mant'1 exhibit 
I, a lotter !ro■ Sterling J hn Laaveg, H,D., dated August 16, 
1982; claimant's exh1h1t ., doctor's notos from Dr. Laaveg dated 
Sertc~bcr 22, 19821 clairunt'a exhibit 4, a letter from Dr. 
Laaveg dated Apr1J I, 1982; claimant's exhibit S, a radiographic 
report dated F~bru ry 16, 19821 clai ■ant's xh bit 6, ad lar~c 
■ummary tor a hoepital1zot1on of February 16, 1982; claimant's 
exhibit 8, a ■tate nt fro■ Surgical Associates; claimant's 
exhibit 9, a stutement ftom Slaat■: claimant's exh1b1t 11, a 
note fro■ clai■ant dated September 8, 1981: cla1aant'a exhibit 
12, a lettur from claimant dated Hay 28, 1982: claimant's 
exhibit 13, a memo from Joan Smyth1 cla1...,nt'a exhibit 14, a 
cert1t1cate for r, turn to work fro11 Dr. Laaveg dated April 7, 
1982; cla11:14nt's cxh1b1t 15, cert1!1cates to return to work 
dated f'eb,uacy 8 and March 10, 19821 claimant's exhibit 17, a 
letter fro■ claimant's counsel dated April 6, 1982: claimant's 
exhibit 18, certificates from courses claimant has completed: 
claimant's exh1b1t 20, the deposition of Slaats; claimant's 
exhibit 21, tte deposition of Dr. Laaveg with accompaning 
exhibits; d@fendant&' exh1b,t C, claimant's t111e sheets; and 
defendants' exhibit D, o ■ult!llary of sick daye. Defendants' 
obJect1on■ to claimant' ■ exhibits), 7, 10, 16 and 19 are 
sustained. Defendant•• ObJ~ctlons to clai■ant's exhibit■ 8, 9, 
11, 12 and 13 and cla1mont'a objection to def~ndants' exhibit D 
were con■ tdcced in ~clghin9 the evidence. 

ISSUES 

The i ■suea in this matter are whether or not claimant' ■ 
injury arose out ot and In the cours~ of his employ11cnt and 
~hether or not clai■ant ls entitled to te■poracy total d1■a
bll1ty. Defendants have raised the a!firutlve defense of not1co. 
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STATEMENT OF THE CASE 

Forty-nine year old single claimant, a high school graduate, 
served in the army as a clerk. He later attended cooking and 
meat school. Be also took courses and received certificates in 
geriatrics, residential care and sanitation. 

Claimant ' s work history includes a Job in a greenhouse prior 
to his entering the service. The majority of his work post 
service has involved meat cutting -- work entailing lifting 
weights of 200 pounds as well as bending and twisting. After 
having no Job for a period of time, claimant commenced work for 
defendant on June 1, 1976. He was hired with no restrictions. 

Claimant's first position with defendant was as a ward 
attendant helping feed, clothe and care for patients. Be 
claimed he was unbothered by walking and did no lifting. An 
additional duty taking 10 to 15 minutes was to mop the floor 
each night. He noted stiffness in his back, but he felt that 
was normal for post back surgery. 

Around the middle of September in 1976 he took on additional 
work as a meat cutter. Meat cutting alternated between beef and 
pork and took 20 to 25 hours each month on his days off or on 
weekends. Re had help lifting the quarters of beef. His meat 
cutting job terminated September 1, 1981. 

In the fall of 1977 he became a cook with the duty of 
preparing food and a little cleaning -- work entailing lifting 
and some bending. Claimant remembered that once in a while he 
would get sore and stiff, but bis problems were about the same 
as those he had after surgery. He saw both orthopedic doctors 
and a chiropract or. 

Since January of 1983 claimant has been working part-time in 
a grocery store for 26 to 30 hours where he is able to perform 
his duties with the aid of a body brace. His work includes 
lifting 40 to 50 pound boxes of beef. 

Claimant recalled having back surgery performed by Dr. 
Fischer in January of 1973 and being off work until April or May. 
Re denied seeking compensation for this surgery and asserted he 
was able to go back to the same job with no restrictions although 
he still had trouble with his back and noted t hat after a time 
his legs would become weak and he would have to either sit down 
or fall down. Be testified to intermittent weakness and to pain 
most of the time. Be was fired from his job in 1974 or 1975. 

Claimant reported going t o 
get his back in shape to work. 
center. Although he felt able 

the veterans hospital to try to 
Be was seen in the rehabilitation 

to work, no one would hire him. 

Claimant recollected going to the emergency room in May of 
1980 where he saw Dr. McCoy. Re asserted that his legs and back 
bothered him and he was barely able to walk. He remained off 
work for a week or two at bedrest and taking pain pills. Be was 
released to his usual duties. 

A year later claimant saw Dr. Laaveg. Prior to that time he 
had been seeing a chiropractor on a weekly basis. On a particular 
morning he awoke hardly able to walk. He thought his back was 
getting worse. As a chiropractor could not give him a slip to 
remain off work, he went to Dr. Laaveg who gave him pain pills 
and placed him on bedrest with little activity. Be returned to 
work at the end of May or the first of June. 

Claimant recollected that after this episode he tired more 
easily; but he was back at the same duties. He was called in on 
emergencies as cook arrd ward attendant and worked extra hours to 
assist with the freezing of corn and beans. 

At some point claimant fell in the bathroom at work, hurt 
his shoulder and was off the job for awhile. 

As claimant remembered, Smyth took over as administrator in 
August of 1981. Smyth thought claimant's meat cutting work was 
overtime, but he thought of it as a separate job under contract. 
Be had minor surgery at the end of August. He was released from 
the hospital on Thursday evening. On Priday he took a release 
to Smyth and told her he could cut up the meat, but it had 
already been taken to the locker. He denied knowing that jobs 
like his were taken away from other employees as well. 

Claimant reported submitting a bid to get the meat )Ob back 
on September 11, 1981. Be claimed that Smyth would not look at 
the bid. He went to the board of supervisors as well. He 
asserted that he had to buy the family home and needed income 
from both jobs. In addition to a loss of income of $1500 to 
$1600, claimant lost sleep. He denied that his August surgery 
caused emotional problems, but he said he did not want to 
develop cancer. He also denied concern about a second OHVUI 
offense or about losing his license as he said he would have 
been able to get a work permit. He alleged that he told the 
officers who stopped him that he was unable to walk a straight 
line because of his back condition. Neither did he think his 
back trouble was causing emotional problems as his back was the 
same as usual. 

Claimant testified that he was beside himself and needed 
emergency medical leave. A leave of absence was verified by the 
nurse. He went to his sister's in Minnesota where he saw 
doctors at the veterans administration where he had a standing 
appointment. When it was suggested he see a psychologist 
(claimant denied being told verbally to see a psychologist), he 
went to Slaats whom he saw two times weekly at first. His 
visits have tapered off since then. Be stated that before this 
time he knew through a report he was to see a psychologist. Re 
returned to work on October 22, 1981. Re was given no pay. 

At the time of his return to work he stated that he told 
Smyth he was seeing a psychologist. Be also requested that 
Smyth speak with the women employees about badgering him in the 
kitchen. 

Claimant said that in October of 1981, his legs would not 
work. He saw Dr. Laaveg. 

At the end of 1981, claimant had surgery for a non-related 
problem. Be went back to work on January 11, 1982 with his back 

feeling about the same as it had since 1973. Claimant asserted 
that resident help was no longer available at that time and 
therefore he did such things as dishes, peeling vegetables and 
setting up tables in addition to his regular tasks which resulted 
in his doing a lot more hurrying to get his work done although 
there was no change in his job description. Claimant recalled 
that following the first day back he was unable to sleep and 
walking hurt. Be told Brunswold on Tuesday or Wednesday of that 
week that his back hurt. Be recalled beginning to limp. Be saw 
Dr. Laaveg on January 18, 1982 for his regular appointment. As 
he remembered, his complaints at that time were of limping and 
stumbling when he turned quickly. Re claimed that during this 
time he did nothing at home including shoveling sidewalks. 

On February 2, 1982 Dr. Laaveg was called from Smyth's 
office. Prior to that time his back was stiff and his legs weak. 
Re had trouble getting up and down and the pain in his legs was 
bad. After Dr. Laaveg called, Smyth told claimant to go home 
for bedrest. Shortly after this time claimant fell at home when 
he got up in the night to go to the bathroom and his legs gave 
out. Re was treated in the emergency room with a temporary cast 
for a chipped ankle. On the following Tuesday he was placed in 
the hospital for tests and therapy. Claimant said that this 
hospitalization was not really related to his ankle problem but 
rather was for traction, hot packs and massage. Be characterized 
his pain as steady in his lower back and legs. Although he had 
pain in his legs before this time, his back pain occasionally 
left. He used a cane. 

Initially, according to claimant, be was given a 15 pound 
weight restriction. Later it was raised to 50 pounds wi th 
little t wisting and bending. Claimant said he was able to do all 
his duties, but he agreed there were valid restrict ions with 
which he had to comply. 

Claimant testified that he went to talk to Smyth on t wo 
occasions, but he was not allowed to return to work as he was 
told he could not work with a weight restriction. He signed a 
memo relating to a leave of absence. There was a discussion of 
other jobs he could do and Smyth told him she would look into 
other jobs. 

In June Dr. Laaveg prescribed a form fitting brace which 
claimant says he now wears constantly when he is awake to keep 
him from tiring. After the brace was ordered, Dr. Laaveg gave 
claimant a new release slip. Be applied for and got unemploy
ment benefits in June. 

Claimant recalled that Smyth claimed he had voluntarily quit. 
However, she later offered him a job buffing floors. Taking the 
job meant starting over as a new employee including taking a 
physical. A couple of days prior t o the physical Smyt h called 
to tell him the job was no longer available. 

When claimant was asked about when he first told his employer 
he was claiming his emotional distress was related t o his 
employment, he claimed no knowledge of legal matters and agreed 
that the letter from his attorney was probably the first notice. 
Be is seeking compensation for one month off for emotional 
distress. He stated that time off from October 22, 1981 to 
January 1982 was because of surgery not related to his back. Be 
claimed that he had no nerve problems prior to the meat cutting 
job being taken away. Be knew that he was taking Valium begin
ning in 1970 but he did not know why. He did not think that he 
took any nerve medication after the meat cutting job was ended. 

Claimant said that he had notified his supervisor of a work 
related inJury which resulted in the incident report being 
completed and signed by him. Be acknowledged making a claim for 
compensation when he ruptured a tendon. Be did not remember a 
claim for his back surgery, but he said he got unemployment from 
that employer who he asserted fired him because of his back and 
legs. 

Claimant denied any restriction on his driving, but apparently 
has no driver's license. 

Claimant acknowledged complaints of tired legs since 1972 
and his continuing to complain of numbness and weakness in his 
legs. He experiences weakness in his arms as well. Be admitted 
hospitalization in 1977 for complaints of his right hip. Re is 
currently seeing a doctor for high blood pressure. 

Kathryn Tolefrier testified that she has known claimant for 
five years having met him at work and having worked with him 
from time to time. She also lives six blocks from his home. She 
found claimant willing to do his part. 

She reported driving claimant to Minneapolis in January of 
1982. She stated that she had driven him to doctor's appoint
ments as well, not because he had no license, but because he was 
hurting. 

Tolefrier observed that claimant limped and had trouble 
getting out of chairs. She said he had told her of pain. She 
was unable to say if his condition had worsened since January 
1982. She was unsure whether or not she had seen claimant at 
work in January. She also was unable to assess the degree of 
claimant's limping. 

Margaret Brunswold, who retired as head cook with defendant 
employer after nearly ten years, testified to supervising 
claimant when he worked as a cook's helper. She listed duties 
as a cook's helper as peeling vegetables; washing dishes, pots 
and pans: cleaning freezers and preparing foods. She said that 
as a supervisor she was the one to whom notification of injury 
would be directed so that an incident report could be made. She 
was unaware of claimant's making any claim for an emotional 
problem. He had not told her he was going to a psychologist. 
Neither had claimant notified her of a back injury in January of 
1982 although he had complained of his back and limped from time 
to time. She said that she had observed no difference in either 
his complaints or limping. She testified to an incident when 
claimant limped badly and a short time later walked with no li■P· 

Brunsvold claimed difficulty in 9t~ting claimant to do jobs 
which were not involved with foods as he someti■es did not wish 
to do the work for which he was scheduled. She acknowledged 
that she did not see claimant each day. She was unable to 
recollect if claimant worked all of January, if be was limping 
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or ii he said he had strained himself because of extca v ork as 
ahe did not know o! any change in his duties. Neithec was sho 
able to recall any chang~ in the use of resident help. Later 
ahe ad&ltted there was a decrease in help, but she did not 
remember when it occurred. It was her recollection that in 
Januacy of 1982 one resident ran the dishwashec on a part-time 
bae 1a and one f i xed vegetables. 

fern Bond, head cook since Brunsvold'• retirement, was a 
coo, •a he l per foe almos t eight yea r s. She gave the ~ork of 
cook 's helper as cook ing, cleaning, peeling vegetablea, setting 
up the tables, and washing d11hes. She did not know of any 
change in duties. She cepocted that at one till\Ct residents 
helped In pee ling vege t ables and with washing pots and pans. Now 
there•• reaident help for dishwasher operation only. 

Bond testified that she knew cla1aant when he was on the 
• ard and had worked with him. She aa1d claimant had complained 
3f his bac~ and "another pcoblem. • She agreed that claimant 
limped 3nd she t hought hi• limping was basically the aamo. 

Bond had not been told by claimant that he had 1nJured 
1i■aelf 1n January o f 1982 he believed he had cut himself, 
iuct hi1 foot and pulled_•~ cle 1n ~is shoulder at other times . 
,he said that 1n1ur1es are to be reported to the supervioocs or 
o the nurse lf the supervisor 1a not there. In the alternative, 

,n empl oyee can t ill out an 1nc1dent r eport and leave it in the 1ed !cal coo a. 

Bond thought cla11aant had financial problem• as a reault of 
osing the meat cutting Job. 

Janice Wal t ers, who baa worked for defendant employer 
l • ghtly more than n year, t estified that she waa tcalneo by 
laimant aa a cook '• helper and worked with him on different 
h1fts. S~e was not cognizant of any tnJury to claimant on 
anuacy 11, 1982 . She noted no change in claimant's complaints 
! hts back hurting 1n that he always complained. She said that 
laicant li■J)(!d a lot at times. 

The witness reported getting a call from claimant on January 
2, 1982 at which time he asked her If she was going to work. 
• then told ter he was trying to get his car and driveway 
1oveled out and that he was not going to work. She was unable 
> reca ••• i ant's e xact words, but it was her interpretation 
1at claimant waa shoveling the anow out and it was blowing back. 

Joan Smyth, who has been adainlotratoc of the Cerro Gordo 
,re Facility since July 15, 1981, testified to prior work 
cpcrience as a nurse, charge nurse and assistant director of 
Jrsing. Smyth testified that i n an attempt to promote consls
•ncy and to give workers laboring 1n excesa of ◄ 0 hours over
l~e pay, claimant's meat cutting job waa taken away as waa the 
lb of another eaployee who cut hair. Although she had already 
•de the decision, ahe talked to clauaant before she took the 
b a way. She said that cla1aant could have contracted the meat 
otting had he resigned his position as cook's helper. She 
aerted that she had explained to claimant t wo or three times 

,at she was doing and had received a call fro■ the aupervlsors 
gardlng tho &attor. She thought he last did the aeat )Ob in 
gust. She denied ever having seen a bid by cla1aant for the at cutting Job. 

The adm1n1atcator said that she was first aware of claiiaant's 
ala for emotional injury v hen she got a letter from his 
torney. She agreed it waa possible someone oth~r than she 
ght have been contacted. She assumed that the emotional 
oblem was with the cook as claimant had not apoken of other 
resa. Smyth tal ked with Slants in October of 1981 at which 
me ho told her claimant had a problem with the coo~. He also 
ld her claimant had spoken with h•• about tera1natlon of tho 
at cutting Job. Smyth recalled £peaking with Slaata on the 
ne. Claimant filed no incident report toe Septem~er 21, 1981 
January ll, 1982. Claimant did not tell her he hurt h10 bac,. 

had spo~en with both the nurse and cla11>ant regarding 
rgency med i cal leave for clai111ant. Smyth okayed the emergency 

lVe, but she did not heve much 1nfor■at1on about the reason it 
1 necessary. Clei,..nt was not paid for the t1mo from September 
, 1981 to October 22, 1981. 

Smyth cla1mvd she had not e~en a return to work slip for 
1l,oant without restrlct1ons. She reported that cleimant had 
empted to return to work, but his 15 pound weight reatrlc•ton 

1ld not allow hi1ri to pc,rfora his duties. Additionally, 1>uch 
the work in the dietary area required twisting and lifting. 

Claimant was o(f work from December 19, 1981 to January 11, 2. 

Thi■ witness denied that there had been any change In 
c 1mant's job ,equlrem@nta in January. She stated that residents 
• e ■till doing dishes and setting up tables, but they were not 
\ handle food. Another regulation prohibited the exclusive uae 
< resident help so the staff had to vork, too. 

ln February of 1982 ahe had a conf~rence with clal..ant and 
ked to Dr. Laaveg as well. Claimant was told to go home nnd 
reat. Although she did not think claimant worked after the 
l, the record showed claimant • DS paid for eight houra. In 
ch claimant carried restrictions which ••Pt hi• from doing 
dutioa in dietary. 

In April Smyth ■et with claimant and tho cook. She believed 
asked claimant to take a leave of absence at that time. She 

~•ed to grant the leave of abeence nnd to return c laimant to 
<. The latter refusal was baaed on her thought that claimant 
] d to be able to lift 40 to 50 pounds. Smyth acknowledged 

cla1aent had requeste~ t.he job of ward attendant. Thero 
no openings and that position necessitated lifting which 

was unaure ~hether or not he could do. 

Claimant's employaent waa termtnat~d in late Hey 1982. At 
time of hia termination, claimant was told ho would have to 
a phyalcal. Saytb claimed clatunt vol ntar1ly ~Jit and 

e■ted u~employaent. She thought claimant was offered a job 
r uly. The administrator did not feel that aaaumlng a weight 

cict1on or 20 pound■ without bending or t wisting, claimant 
d do t~e work of a coo •• helper even with a back brace. 

Susan Boever teatified regarding the prepacat. n of exhibit 

D wh1ch was compiled at Smyth'• i natructlone from past pay 
sheets. That su-ary showed clal•ant absent on sick leave for 
203 daya and 7.5 hours 1n t he period from June l, 1976 to June 30, 1982. 

Offered in evidence were certificates which ahow claiunt 
1at1sfactocily completed trainlng as a geriatric aide; as a 
residential a1de1 1n meat cutting, •eat mechandis 1ng and &e lf 
SPrvlce meats; in quality fOOd preparation and In sanitation. 

A compilation of cla1aant's days of absence either foe sick 
leave or on leave of absence showed cla i mant waa on a leave of 
absence fcoa September 21 to October 21, 1981. Re had eight 
days of sick leave 1n December, aeven days of •le« leave in 
January, 18 days in f ebruary, 22 days In Nacch, and t wo un t il 
the record ceaaea in April. 

A note dated September 8, 1981 e xpresses claimant's wish t o 
subeit a bid t~e ■eat cutting Job. 

On April 6, 1982 cla i aant's counsel wrot e to S■yth to noti f y 
her that claimant was claiming inJury in late August and ear l y 
Septeaber f or e■ot1onal stress and on Janua ry 11, 1982 f o r injury to his back . 

On April 28, 1982 Sayth wrote to claimant that hia leave o{ 
ab5ence was be i ng den i ed and tha t he would not be peraitted to 
return to work because the ceatr1ct1ooa placed by the doctor 
would keep him from doing his job. The memorandum set out 
specific v otghts foe 1teu cla l aan t vould be e xpected to li f t. 

On May 28, 1982 claiaant wrote Smyth a le t te r 1n which he 
confirmed his oral o f fer to retu r n to work as a cook or at a job 
■eettng his ceatr1ct1on ... His le t ter stated that he had not 
quit nor did he intend t o quit bis job. He offered to work aa a 
ward attendant -- a )Ob he claimed he could pecfora. Claimant 
asked that if no )obs were tivellable at that time he be considered• 
for hire at a future time. He asked f oe a r esponse so he would know his status. 

Sterling John Laaveg, M.D., board certified orthopedic 
surgeon, first treated claimant fo e a rupt ur ed biceps tendon on 
Septeabec 16, 1978; however, claimant had been cared for by De. 
Laaveg's associates beginning in July o f 1972 when he was seen 
by Dr. Wulfekuhler, urologist. Claimant had a normal cystocopy. 
According to clinic records, claimant complained to Dr. Wulfekuhler 
of back pain and of pain 1n both legs and was wearing a corset . 
Cla1■ant was hospitalized and seen by an orthopedist who found 
no significant disease. A Dr. Brush noted in August of 1972 
that clalaant did well with Valium, but he was in need of 
psychiatric evaluation. 

Claimant waa back in January of 197) at which t1■e he again 
spoke of leg pain and urinary tract d1ff1culties. A cystometcograa 
was done which showed developing neurological dysfunction of the 
bladdec. A myelograa was performed; and f ollowing t he discovery 
of a de!ect at L5-Sl on the rtght, claimant underwent a lamlnectomy. 
Clai ant was able to go back to work on Hacch l, 1973. About 
this same tlme, clal111ant also had• hemocrho1decto■y. Claimant 
waa given a lifting lia1tat1on o{ 25 pounds for three months. 

Jn Hay ot 1973 claimant was s t ill complaining of back pain. 
In ,July th,. complaint was of numbness in the legs on Bitting. 
He was given a lumbosaccal corset and refereed to the urology clinic at Mayo. 

De. Pischer saw cla11tant In the emergency cooa on February 
8, 197◄ at which time claimant was desc r ibed as 4 + psychogenic. 
A Minnesota Multiphaa1c Personality Inventory was proposed. 

Claimant was seen at the Mayo Clinic 1n Hay and June o f 1974 . 
Claimant presented with pareathes,a from the waist down with 
bladder dysfunction. He complained of impotence and bladder and 
kidney infections. He was aoderately ataxic on tandem gait. 
There was marked d1m1nut1on to pin prick fcom the waist down, 
but his temperature sensation was relatively noraal. ~Obffct C. Burton, 
H.D., ~•s unable to ofler adequate anawer for the etiology of claimant's complaints. 

In late July there was a flurry of changes in claimant's 
medication . lie wus placed on Tofran,l because Dr. Brush f@lt 
Valium was depressing hla. Dr. Wulfekuhlor put him back on 
Valium, Then Dr. Brush put him on Tranxene. On August 1, 197 4 
c laimant - •• refereed to Dr. Pothost at the Hontal Health Center. 

Dr. Laaveg interpreted records troc the Veteran■ H05pltal ln 
Hinnrapol1• as concluding claimant had bladder dysfunction ot an 
undetermined etiology -- probably dcmyel1nat1ng dia~ase. The 
orthopedist said that the etiology of demyel1natin9 disease is 
uncortaln, but that there 1s no @vidence It iG trau~~tic ln 
origin and Is probably an h:.zunolog!cal abnormal1ty or a viral Illness or both. 

Jn s~pteaber of 1978 claizant had a left bicipital tendon 
repatr following an lnctdcnt which occurred at work. 

Claimant'• bathr001> fall at work which resulted ln a sprain 
to his loft shoulder waa recorded by Dr. Laaveg on April 11, 1980. 

Clai&ant was seen In the emergency roo■ by Dr. McCoy on Hay 
7, l9ij0 at which time he complained of back pain with radiation 
tnto hta thigh which came on after work. X•cays of the lumbar 
spine showed no change from th@ previous fllrtG In 1978. Claimant 
waa treated with an anti-inflaamatory; and vhen he was seen by 
Dr. McCoy a week later, he was acheduled for return to vork on 
May 18, 1980. Claimant was treated through the sumlD<!r of 1980 tor let t shouldi,r pain. 

Claimant wee admitted to the Vcti,rana Hospital on February 
17, 1981. He w•e found to demonstrate " remarkable suggeatibtllty• 
and advised to get psychological help. 

Dr. Laaveg saw clataant on Hay 13, 1981, and claimant 
recounted that he began having lncreaalnq back pain which came 
on whili, he was at work and which radiated Into hls left lower 
e xtremity with mild pareatheaias throughout both lover extremities 
a fc . day• before ~ls visit. Claimant was kept off vork, given 
rout1no mrdicotlon and started on a walking progcac. Ao to a 
pr c1pltattn9 cause for clataant'• visit, the doctor propos dt 
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•1 felt that the majority of his problem was due to a back 
sprain as an e xacerbation o f previous back surgery, and that he 
was neurologically intact although he might have had mild nerve 
root irritation as a result of that sprain,• (Laaveg dep. p. 14 
11. 19-23) Later he said: •1 do not refer to a specific 
injury, and my notes state that this came on while at work. 
That would mean to me that a f ter asking him that question, he 
had no specific injury but that the back pain gradually developed 
while at work." (Laaveg dep., p. 15 11. 6-10) Claimant was 
released to teturn to work on June 21, 1981 without new restrictions. 

Claimant returned on July 27, 1981. The doctor believed 
claimant's trouble was mechanical back pain. Claimant was 
placed on an abdominal strengthening program. 

The doctor was asked whether or not claimant has a permanent 
disability as a result of his aggravation in 1981. He testified: 

X-rays in 1980 taken by Doctor McCoy when he saw 
the patient showed disc space narrowing at L5-Sl 
that was not present on previous studies which 
would indicate that the patient from the time of 
his original surgery, through 1980, had continued 
to have some problems with his back of a mechanical 
nature resulting in degenerative disc disease. That 
was probably a continuation of the first process. 
Okay. The ne xt x-rays that were taken were not 
taken until February of '82 after the most recent 
episode of back pain, and at that time there was 
disc space narrowing both at the L5-Sl area but 
also at the L4-5 area, indicating that there was 
degenerative disc disease occurring at a level 
above what had originally been seen in 1980, 
indicating the process was still going on. It gets 
very difficult to sort out exactly where some of 
these things start to come into play, but, the 
patient in July of '81 was having increasing 
problems with his back, and the reason why I 
hesitated with the first question was when I saw 
him in the exacerbation ot hie pain in May of '81, 
no x-cays were taken cuz he had had x-rays in late 
fall of '80. From the time of that episode with 
the increasing pain which persisted on and off even 
though he returned to work by '82 there was evidence 
of degenerative disc disease, okay, at the level 
above, indicating that perhaps on the Hay, '81, 
episode of pain which developed an increasing 
injury, the patient was developing degenerative 
disc disease at the level above which came on al 
the time of work. I have no reason to either 
refute or to support that other than what I've 
already said. (Laaveg dep., pp. 16-17 11. 2-5 and 
l-8) 

Or. Laaveg agreed that prior to May 13, 1981 claimant had a 
preexisting back condition that was permanent in nature and 
resulted in disability. The surgeon attributed ten percent 
impairment to L5-Sl for the previous disc injury and five 
percent to degenerative disease at L4-5. 

Regarding the additional five percent, Or. Laaveg said that 
"[t)he exact etiology of that is not clear other than by patient 
history that he claims that came, to me at least, through 
increasing problems while at work." Later he was questioned: 

Q. Given the condition that Mr. Rausch had as of 
1973, following surgery, was his condition at that 
time one that you would naturally expect to lead to 
the condition that he presently has? 

A. If you mean by that would I expect to see 
degenerative disc disease at the L5-Sl disc level, 
which is the level at which the disc was excised, 
that's entirely consistent. Statistically that's 
routine. It's not routine to necessarily develop 
degenerativie disc disease at a level above that. 
However, degenerative disc disease is part of an 
aging process in all of us that's going on from the 
time we're t wenty, At different times during our 
lives we may have an injury or Irritation which can 
hasten that process along, and that's why it's 
difficult for a physician, orthopedist or otherwise, 
to pinpoint unless they have a specific traumatic 
episode, the exact etiology of degenerative disc 
disease or of a problem. I have nothing other than 
the patient's history that tells me he was having 
increasing problems with his back developing 
through that period of time just prior to May of 
'81, to relate as the etiological cause of his 
degenerative disc disease at L4-5, which Is the 
fiv~ percent question. (Laaveg dep., pp. 37 38 11. 
2-25 and ll 

On August 16, 1981 claimant was admitted to the hospital 
where or. Wulfekuhler performed an excision of a right sperma
tocele, right testis biopsy, cystourethroscopy, transurethral 
incision of hypertrophied bladder neck and transurethral.incision 
of the posterior urethral valve. According to the admission 
notes, claimant requested •a testicular biopsy along with his 
other surgery to help deliniate [sic) the etiology of his small 
testes and erectile dysfunction. • Later on in the month claimant 
complained of an Inability to get erections. On October 14, 
1981 or. Wulfekuhler noted: •seems to be quite happy at this 
time. • 

On October 30, 1981 or. Laaveg said claimant was not making 
complaints of a specific incident of back pain, but rather was 
telling him that his back pains Crom Hay of 1981 had not resolved. 

Deponent next saw claimant on January 18, 1982 at which time 
claimant had many complaints including his back , feet, fingers, 
shoulders and hips and routine care was commenced with ealicylates. 
The doctor said that none of the complaints related to an 
alleged work injury. 

A call was received Crom claimant on February 2, 1982 to 
tell of pain in his back and hips. He was advised to go home to 
total bcdrest. Claimant came to the doctor ' s office on February 
8, 1982 and related that he was having pain in his left side, 
aching in his left side, anterior groin, low back and Into his 

hips, and numbness in both lower extremities. Claimant was 
tender over L4-5, LS-Sl and a portion of the muscle origin on 
the pubic bone of the left side and had some limitations on back 
motion. The majority of claimant's symptoms were traced to an 
adductor muscle strain of the hip with irritation because of 
mechanical back pain. As to a precipitating cause for the hip 
pain, the doctor said he had been told by claimant of gradual 
onset at work. The doctor's certificate of February 8, 1982 
lists diagnoses of low back sprain and left adductor tendonitis. 
Claimant was scheduled to go back to work on February 15, 1982 
but the doctor was called instead. 

Claimant indicated that he had increasing pain in his back 
and legs with intermittent numbness and that he had fallen and 
t wisted his right ankle at home. Claimant was hdmitted to the 
hospital for total bedrest and an evaluation. An avulsion 
fracture of the ankle was found and the ankle was placed in a 
cast. No neurological problems or evidence of radiculopatby 
were present. Claimant was treated with bedrest, muscle relaxants, 
analgesics, anti-inflammat ories and gravity lumbar reduction. 
The doctor stated claimant's admission was for his back and not 
for his ankle. 

Claimant was seen by Sant M. s. Hayreh, M.O., who diagnosed 
musculoskeletal low back pain secondary to underlying degenerative 
arthritis in the lumbar spine. Or. Bayreh noted an eight year 
history of paresthesia, ataxia and weakness in the lower extremities 
with falling episodes. In addition to consideration to functional 
overlay, the physician suggested a number of tests. 

Or. Laaveg did not feel claimant's fall at home had any 
maJor effect on his back . Or. Laaveg acknowledged claimant had 
been complaining of numbness in his legs for a number of years. 

The doctor thought that had it not been for claimant's 
ankle, claimant would have been able to return to work in t hree 
or four weeks after March 10, 1982. As it was, claimant was 
scheduled for retu r n to work on May J, 1982 with a 15 pound 
weight limitation and no frequent bending or t wisti ng. 

On Ha¥ 19, 1982 claimant was still hav i ng mechanical symptoms 
and was fitted with a chair back brace. Claimant was again 
released for return to work on June 14 , 1982 with the same 
restrictions. 

On June JO, 1982 or. Laaveg wrote a to whom it may concern 
letter in which he stated: "As long as he does a job in which 
he does not do repeated bending or lifting or lift over 40 to 45 
pounds at a given time, his back should do quite well while 
using the brace, and the patient should be able to be a cons1stent 
employee.• 

When claimant called to complain of left leg pain on August 
4, he was ins t ructed to start using a cane on the right. 

On August 16, 1982 Or. Laaveg wrote to claimant's attorney 
that claimant "has t wo level degenerative disc disease of the 
lumboscral spine and this def initely pre-dates his mos t recent 
injury. However, this Is definitely an exacerbation of his 
previous condition. • The doctor related: "According to my 
notes, there was no specific injury which injured the patien~•s 
back, Re began having increasing difficulty with his back with 
the increased job requirements that event ually led to his 
hospitalization in February of 1982. " 

When cla i mant was seen on September 22, 1982 he continued to 
have persistent symptoms. Claimant was given an impairment 
rating of 15 percent and a weight limit of 20 pounds with no 
repeated bending or twisting. Hore specifical ly or. Laaveg said 
"ten percent related to his or iginal Injury and surgery, and 1n 
1973 with the degenera t ive disc disease at tha t level and f ive 
percent due t o the L4-5 degenerative disc disease which apparently 
is subsequent to the Hay J, 1981 evaluation. • 

In November of 1982 claimant called to complain of back pain 
with giving way in his legs. Or. Laaveg provided assurance that 
using a cane was reasonable and suggested bedres t for one to t wo 
days and then a gradual increase in activity. or. Laaveg 
reported that an x-ray in the fall of 1980 showed degenerative 
disc disease at L5-Sl with no maJor changes at L4-5. X-rays in 
1982 showed degenerative disc disease at L4-5 and L5-Sl. 

Although the doctor though t claimant migh t benefit from 
short periods of therapy, his overall process of degenerative 
disc disease would remain unchanged . Or. Laaveg did not antici
pate a change in claimant 's condition, but he e xpected claimant ' s 
symptoms to intermittently improve. 

As to whether or not an increased workload could lead to 
claimant's k ind o f injury he sald: • umm , lt def i ni t ely can 
result in symptoms o f increasing pa i n i n back pain and can 
result in earlier degenerative disc disease if you're doing 
repeated bending, t wist i ng, lifting, t hings like tha t . You 're 
right. I t does not need a single episode, If that's what you 're 
ask ing me. • (Laaveg dep., p. 42 11. 15-20) Later he was asked 
and responded: 

Q. Could t he situation where a pe rson was wo rk ing 
for a number of years and quit work tor a nother 
problem, say a urological probl em which he was off 
of wor k f or say six we eks' period , you know, upon 
returning to work , even doing the same amount o f 
work prior to the six- week l ayoff , could t hat 
result in aggravation of the L4-5 such as you 
re f e r red to Hr. Rausch having? 

A. Uh, yes, it can. The very similar way t hat, 
you know, being slightly • ou t o f shape • , going to 
your first day of football practice , you ached a 
l ot more than that, so any condition that is 
preex isting can be made worse or aggravated by a 
resumption o f the level of activ i ty tha t you're not 
completely used to. (Laa veg dep. , p. 44 - 45 11 . 25 
and 1-13) 

Be fur ther t estified : 

A. I f e l t t hat he was having inOl"~aslng s ymptoms 
while at wor k. That' s entirely consistent with the 
process t ha t came out with t he x-ra y showing 

,, 
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degenerative change at L4-5. If you ask me specifi
cally was there a work episode, he related none to 
me. If you ask me did he ask -- did he tell me 
that he was having increasing problems with mechanical 
things at work, yes, he was. (Laaveg dep., p. 47 u. 15-18) 

Marcel Slaats, licensed psychologist, first saw claimant on 
October 2, 1961 when claimant followed a suggestion made at the 
Veterans Hospital that he see a psychologist to receive counsel
Ing for stress. Slaats was provided with no medical records at 
that time, but claimant had shown him some at a later time. 
Claimant's complaints included trouble urinating, becoming 
overexcited, worrying, feeling nervous, sweating and experi
encing sleeping difficulties. Claimant related that his primary 
purpose in seeing Slaats was stress due to work and deterioration 
of his financial situation because his meat cutting job had been 
taken away. Claimant had also been picked up for operating a 
motor vehicle under the influence. He was taking Valium and for 
low back pain Tylenol 3. 

A number of tests were performed. 

Slaats reached a diagnosis of adult situational reaction to 
stress which he said meant that claimant's •emotional difficulties 
3tem from basically being overloaded with situational stress at 
the time.• He expanded: 

In a sense we all have a certain level of stress 
threshold that we can function pretty adequately 
with. It's only when things continue to pile up 
and which no progress gets going that stress then 
begins to take its toll. I think honestly Franklin 
was experiencing stress for a long period of time, 
and then the situation at work from Franklin's 
position deteriorated in the sense that he lost his 
-- from his perspective lost the meat cutting 
pos i tion which cost him about fifteen hundred 
dollars a year which was basically the margin of 
comfortability he had financially. 0mm, without 
that added income to his regular cook position, he 
was beginning to experience difficulties in making 
house payments. Umm, the stressing factor in terms 
of the meat cutting position was from his position 
it was done unfairly and without prior consultation 
with him and he felt he was doing an adequate job, 
and trying to pursue and resecure that meat cutting 
position, he was not getting anywhere. And he was 
having just a lot of frustration from dealing with 
that and going again with his value system, that he 
feels he does a job and he gets compensation for it. 
He feels that the reciprocal should also be true 
and felt that he was not being treated fairly 
because of that. Umm, in trying to rectify and 
clear the situation up he was getting nowhere, and 
I think in my opinion it was that continual frustra
tion in trying to straighten that situation out 
that was continuing to induce more stress for him. 
(Slaats dep., pp. 17-18 11. 11-25 and 1-15) 

divided the stress into two sources -- financial worries from 
•ss income and being treated unfairly as an employee. Later 
aimant was stressed by a change in the method of holiday pay, 
change in his duties, trouble with the head cook, concern 

>out a burn on his hand being infected by dishwashing and by 
s termination which he did not understand. Another stress was 
xual functioning and reliability of friendships. Lower back 
fficulties were also stressing. 

Slaats noted: 

One of the things that continues to happen with the 
kind of stress that Ralph (sic] was experiencing, 
and I think it relates back to the suggestibility 
as well, but also the fact that under stress I 
think Franklin develops also somatic difficulties, 
physical difficulties added to it, and stress 
exacerbates those difficulties which becomes a kind 
of a circular kind of process for him. (Slaats dep., 
p. 23, 11. 6-13) 

Slaats said claimant's condition was disabling to him. He 
Plained: 

to me a disability would basically be if a person 
cannot function at the level that they have normally 
functioned in the past. Given a normal person and 
the normal emotional development, that they cannot 
function as efficiently as they have in the past 
and in fact begin to interfere with their present 
level of functioning whether it be occupational 
functioning or marital relationships. (Slaats dep., 
p. 14 11. 16-24) 

agreed that information regarding claimant's past was essential 
his conclusions. As to the source and content of that 
ormation, he said: 

Hy basic information of that and I have to rely 
pretty much on Franklin's interptetation of the 
past. that in the last five years he had had to my 
understanding a clean -- a decent work record at 
the County Care Facility, and so at least in the 
immediate past going back at least five years his 
work record ~as adequate and to me would suggest at 
least over that period of time, barring any other 
things going on, that he's able to function well 
within that Job sett1ng. (Slaats dep., p. 17 11. 8-17) 

ats also spoke with Joan Smyth. 

The psychologist admitted that as he did not have medical 
ords and did not know which physical complaints were related 
work and which were not. He was unable to say whether 
imant was ever not able to perform his work for defendant 
loyer be~ause of stress alone because he was unsure of: 

how strong the interrelationship is between the 
stress he experiences and also the physical ~~a-

bilities that he has. It's hard for me to put on a 
percentage of how much is which. It's been my 
experience that stress can exacerbate physical 
difficulties and physical problems and so i t's hard 
for me to determine that -- you know, how much is 
contributed where. (Slaats dep. p. 30 11. 7-14 ) 

Later he offered: 

there is an interplay and interaction between the 
physical difficulties tha t he is experiencing as 
well as emotional str ess that he 1s e xperiencing, 
and I cannot -- I do not have the qualification to 
separate how much is where. I do believe t hat the 
emotional stress did exacerbate the physical 
difficulties. Umm, if there were no physical 
complications, although, I probably assume he could 
have still wor ked. But in terms of Franklin we have 
to deal with all of Franklin and not just part of 
Franklin, and to me with Franklin there is an 
interplay between the emotional difficulties or 
disability from the stress as well as physical 
disabilities and problems. (Slaats dep., pp. 34-35 
11. 17-25 and 1-5) 

At the time of his deposition Slaats said he continued to 
treat claimant. He believed claimant had progr essed and that he 
is better able to do problem solvi ng. He thought that claimant 
continued to experience stress based on loss of wages and loss 
of work. Slaats saw claimant ' s seeking t r eatment as significant. He observed: 

However, one of the things that I think that --
that helps me ma ke somewhat of a Judgment on the 
fact is that some and many of these physical 
difficulties existed prior to -- prior to the time 
that I saw him and have been going on for a long 
time. Any my e xperience when I saw him, when the 
difficulties with the meat cutting position came 
up, precipitated in him coming to deal with his 
stress. Since the past histor y that I'm familiar 
with, he was able to cope without e xtra psychological 
help in dealing with stress and was only unti l this 
point in time that he needed some help in dealing 
with stress. I considered that that variable of 
stress that was related to work was a very significant 
factor for Ralph -- for Franklin. (Slaats dep., p. 45 11. 5-19) 

Slaats agreed that claimant has suggestibility -- a trait 
not caused by his work for defendant employer. Be did not think 
claimant's suggestibility would interfere with his work performance. 

APPLICABLE LAW ANO ANALYSIS 

The first issue to be resolved is whether or not claimant 
had an injucy arising out of and in the course of his employment. 

The Iowa Supreme has defined injury very broadly. In 
Alm uist v. Sbeandoah Nurseries Inc., 218 Iowa 724 , 732, 254 
N. w. 35, l 4 t e supreme court s.-.id: 

A personal injury, .•. obviously means an injury to 
the body, the impairment of hPalth, or a disease, 
not excluded by the act, which comes about, not 
through the natural building up and tearing down of 
the human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 

That broad interpretation of injury allows psychological as well 
as physical impairments to be compensable. 

In order to receive compensation for an injury, an employee 
must establish the injury arose out of and in the course of 
employment. Both conditions must exist. Crowe v. DeSoto 
Consolidated School District, 246 Iowa 402, 68 N.W.2d 63 (1955). 

In the course of relates to time, place and circumstances of 
the injury. An inJury occurs in the course of the employment 
when it is within a period of employment at a place where the 
employee may be performing duties and while he is fulfilling 
those duties or engaged in doing something incidental thereto. 
McClure v. Union County, 188 N.W.2d 283, 286 (Iowa 1971). 

In addition to establishing that an injury occurred in the 
course of the employment, the claimant must also establish the 
injury arose out of his employment. An injury •arises out of• 
the employment when a causal connection between the conditions 
under which the work was performed and the resulting injury 
followed as a natural incident to the work. Musselman v. 
Central Telephone Co., 26: Iowa 352, 154 N.W.2d 128 (1967). 

Claimant alleges that he suffered psychological stress in 
late September and October of 1981 when a supplementary meat 
cutting job was taken from him following a change in the care 
facility's administration. This supplemental job supplied him 
with additional income of $1,500 to $1,600 per year. Claimant 
further testified that he needed the income from his extra job 
to pay for his family home. 

It cannot be doubted that this claimant was a psychologically 
fragile individual prior to September of 1981. As early as 1972 
his doctors were noting the need for psychiatric evaluation. 
Claimant denied being verbally instructed to get psychological 
help, but he was aware from reading reports that he needed 
psychological help. The tact remains that he had not sought 
psychological treatment before October of 1981. Defendants' 
cross-examination very adequately brought out the fact that 
claimant had stresses in his life other than those related to 
his employment. He had experienced sexual dysfunctioning. He 
had urological and orthopedic difficulties. He had been picked 
up for operating a motor vehicle under the influence. 

The Iowa Supreme Court has recognized the duty of the 
employer to exercise care: 

to avoid injury to the weak and infirm is precisely 
the same as toward the strong and healthy; and, 
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when that duty is violated, the measure of damages 
is the injury inflicted, even though the injury 
might have been aggravated, or might not have 
happened at all, but for the peculiar condition of 
the person Injured. 

Hanson v. Dickinson, 188 Iowa 728, 732-33, 176 N.W. 823, 824-25 
(1920). The court has cited, Crowle~ v. City of Lowell, 223 
Hass. 288, 111 N.E. 786 (1916) for t e proposlt1on that, 

The statute prescribes no standard of fitness to 
which the employee must conform, and compensation 
is not based on any implied warranty of perfect 
health or of immunity from latent and unknown 
tendencies to disease, which may develop into 
positive ailments, if incited to activity through 
any cause originating in the performance of the 
work for which he 1s hired. 

Hanson v. Dickinson, 188 Iowa 728, 732, 176 N,W, 823, 824 (1920), 

A preexisting condition that is aggravated, accelerated or 
lighted up by employment activities is deemed a personal injury 
under the act. Barz v. Oler, 257 Iowa 508, 133 N.W.2d 704 
(1965). The aggravation may be of a condition that originates 
apart from employment. Ford v. Goode, 240 Iowa 1219, 1222, 38 N.W.2d 
158, 159 (1949). 

Claimant told psycholoqist Slaats that his primary purpose 
for seeing him was related to stress due to his work and to the 
deterioration of his financial situation because his meat 
cutting job was taken away. Slaats testified that he thought: 

Franklin was experiencing stress for a long period 
of time, and then the situation at work from 
Franklin's position deteriorated in the sense that 
he lost his -- from his perspective lost the meat 
cutting position which caused him about $1500 a 
year which was basically the margin of comfortability 
he had financially. 

The testimony of claimant and that of Slaats supports a 
finding of an injury arising out of and in the course of the 
employment milieu. 

Attention must now be given to whether or not defendant has 
established the affirmative defense of notice. 

Iowa Code section 85.23 states: 

Unless the employer or his representative shall 
have actual knowledge of the occurrence of an 
injury received within ninety days from the date of 
the occurrence of the injury, or unless the employee 
or someone on his behalf or a dependent or someone 
on his behalf shall give notice thereof to the 
employer within ninety days from the date of the 
occurrence of the injury, no compensation shall be 
allowed. 

The Iowa Supreme Court in Reddick v. Grand Union Tea Co., 
230 Iowa 108, 296 N.W. 800 (1941) set forth the rule for dealing 
with affirmative defenses. The opinion of the court in Reddick 
provided that once claimant sustains the burden of showing that 
an injury arose out of and in the course of employment, claimant 
prevails unless defendant can prove by a preponderance of the 
evidence an affirmative defense. 

In DeLon 229 Iowa 700, 
295 N.W. ) t e court recogn ze t e n ustrial com-
missioner's treatment of notice. The commissioner, quoted in 
DeLong at 702-03, 92, wrote: 

that while the weight of the evidence is not 
entirely free from doubt, much of which may be due 
to lapse of time ..• we are of the opinion claimant 
sustained the burden of proof in that respect, but 
in this the question upon whom the burden of proof 
may rest is not free from doubt, we are constrained 
to believe that want of such notice is an affirmative 
defense and if that be true the burden of proof 
would rest upon the defendant. 

In Robinson v. Department of Transportation, 296 N.W.2d 809, 
811 (Iowa 1980) the Iowa supreme Court discussed notice: 

The purpose of section 85,23 Is to alert the 
em~loyer to the possiblity of a claim so that an 
investigation of the facts can be made while the 
information is fresh. See Knige v. Skelias Co., 
229 Iowa 740, 748, 294 N,W. 88 , 884 (19 !). In 
view of this purpose, It is reasonable to believe 
the actual knowledge alternative must include 
information that the injury might be work-connected. 

This is the meaning which has been given the 
actual knowledge requirem~nt under similar statutes 
in other jurisdictions. See~• Bollerer v. 
Elenberger, 50 N.J. 428, 432,236 A.2d 138 , 140 
(l967). ("The test is whether a reasonably con
scientious employer had grounds to suspect the 
possibility of a potential compensation claim. " ) 
The principle is stated in 3 A. Larson, Workmen's 
Compensation S78,3l(a), at 15-39 to 15-44 (1976): 

It is not enough, 'however, that the employer 
through his representatives, be aware (of clamant's 
malady). There must in addition be some knowledge 
of accompanying facts connecting the injury or 
illness with the employment, and Indicating to a 
reasonably conscientious manager that the case 
might involve a potential compensation claim. 

We hold that this principle applies to the 
actual knowledge provision of 85.23. 

Claimant testified on cross-examination that perhaps the 
first notice he gave to his employer regarding a claim for 

injury was a letter from his counsel, but he qualified that by 
saying be was not knowledgeable 1n legal matters. Although that 
letter might be the first written notice claimant gave, Joan 
Smyth, adm1n1strator, had actual knowledge claimant was seeing a 
psychologist and had in fact talked to that psychologist. She 
knew that claimant was having difficulty understanding her 
position on the meat cutting job and she was cognizant of 
problems he was having with the cook. Overall, there are 
sufficient facts connecting claimant's psychological illness 
with his employment to indicate to a reasonably conscientious 
manager the potential for a compensation claim. The affirmative 
defense notice is not established. 

Iowa Code section 85.33(1) provides: 

Except as provided 1n subsection 2 of this section, 
the employer shall pay to an employee for inJury 
producing temporary total disability weekly com
pensation benefits, as provided in section 85.32, 
until the employee has returned to work or Is 
medically capable of returning to employment 
substantially similar to the employment in which 
the employee was engaged at the time of 1nJury, 
whichever occurs first. 

Claimant makes claim for temporary total disability for the 
period from September 22, 1981 until October 22, 1981. 

Defendants have raised a number of other circumstances which 
might have caused claimant to be off work in late September and 
early October. It is important to keep in mind that the Iowa 
Supreme Court has said that an injury does not need to be the 
only cause of disability. "A cause is proximate if it is a 
substantial factor 1n bringing about the result, • Blacksmith v. 
All-Americ~n, Inc., 290 N.W.2d 348, 354 (Iowa 1980). Expert 
medical evidence must be considered with all other evidence 
introduced bearing on causal connection. Burt v. John Deere 
Waterloo Tractor works, 247 Iowa 691, 73 N.W.2d 732 (l956). 
"The opinion of experts need not be couched in definite, positive 
or unequivocal language. • Sondag v. Ferris Hardware, 220 N.W.2d 
903, (Iowa 1974), 

The testimony of claimant coupled with that of Slaats is 
sufficient to sustain claimant's burden of temporary total 
disability from September 22, 1981 until October 22, 1981. Time 
sheets for claimant show he returned to work on October 22, 1981 
and at that point his temporary total disability benet1ts would 
terminate. 

A statement from Slaats shows treatment for claimant from 
October 2, 1981 through December of 1982. Iowa Code section 85.27 
provides: "The employee, for all 1nJuries compensable under 
this chapter or chapter SSA, shall furnish reasonable surgical, 
medical, dental, osetopathic, chiropractic, pod1atr1c, physical 
rehabilitation, nursing, ambulance and hospital services and 
supplies therefor and shall allow reasonably necessary trans
portation expenses incurred for such services. • Slaats' charges 
from October 2, 1981 through October 21, 1981 will be allowed as 
those charges were incurred (or the time claimant was off work 
because of psychological difficulties. At that point claimant 
was able to return to work in this case meaning that the treat
ment he received for adult situational reaction relating to his 
wor k was complete. Payment for treatment claimant received 
thereafter will not be ordered in this decision. 

FINDINGS OF FACT 

WHEREFORE, IT I S POUND: 

That claimant ls 49 years of age. 

That claimant worked for defendant 
helper. 

That claimant did 20 to 25 hours of 
as well. 

employer as a cook's 

meat cutting each month 

That claimant's meat cutting job was taken from him after 
Smyth took over as administr ator. 

That claimant was off work from September 22, 1981 until 
October 22, 1981. 

That Smyth was aware that claimant was seeing a psychologist 
and that claimant was being badgered by other kitchen workers . 

That claimant was treated for urological and back probl ems 
and found in need of psychiatric evaluation as early as 1972. 

That claimant's psychological evaluation was proposed again 
in 197 4 and claimant was referred to the Mental Health Clinic. 

That claimant complained of impotence in 197 4. 

That claimant was advised to got psychological help in 
February of 1981. 

That in August of 1981 claimant had an excision of the right 
spermatocele , right testis biopsy, cystourethroscopy and trans
urethral incisions of the bladder neck and posterior urethral 
valve. 

That post surgery claimant con t inued to complain of sexual 
dysfunction. 

That c l aimant experienced an adult situational reaction to 
stress. 

That the situational reaction was disabling to claimant, 

That in addition to s tresses in his empl oyment, claimant wa s 
stressed by sexua l dysfunction and lower back dif f icul t ies. 

That claimant was able to cope with various stresses in his 
life until his meat cutting job was taken away with what he 
perceived to be unfairness and he was unsuccessful in his 
attempts to get it back, 

l 
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CONCLUSIONS OF LAW 

THEREFORE , IT IS CONCLUDE D: 

That cla imant suf fer ed an inJury ar i sing out of and in t he 
cou rse of his emp loymen t which r esulted in his being off wor k 
from September 22, 1981 t o Octobe r 22 , 1981. 

That de f enda nt empl oyer ha d notice of claimant 's injury. 

That cla imant is e nti t led to temporary total d isability and 
medical t rea tment fr om Sept ember 22, 1981 through October 21, 
1981. 

ORDER 

THEREFORE , IT IS ORDERED: 

That defenda nt& pay unt o claima nt temporary t otal disability 
f ro■ September 22 , 1981 t hrough October 21, 198 1 at a rate of 
one hundred si x and 30/100 dollars ($106. 30). 

That de f enda nt s p ay unto claima nt med ical e xpe nses for five 
(5) v isi t s t o Ma rcel Slaats, M.S . , at forty- f ive dollars ($4 5) 
each t o taling two hundred t went y - five dollars ($225). 

That defendants pay the acc r ue d amount 1n a lump sum. 

That defendants pay interest pursuant to Iowa Code section 
85.30 as amended. 

That defendants pay costs pursuant t o Industrial Commissioner 
Rule 500-4. 33 . 

That defendants file a f i nal report in sixty (60) days. 

Signed and f iled this 23rd day of Sep tember, 1983. 

JUDITH ANN HIGGS 
DEPUTY I NDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

MARGARET REED, 

Clauaant, 

JLENWOOD STATE HOSPITAL-SCHOOL,: 

Employer, 

snd 

,TATE OF IOWA, 

Insurance Carr1et, 
Defendants. 

INTRODUCTION 

FILE NO. 647621 

R E V I E W -

R E O P E N I N G 

D E C I S I O N 

This 1s a proceeding in review-reopening brought by Margaret 
• Reed, claimant, again t Glenwood State Hospital-School, 
mployer, and the State of Iowa for the recovery o! further 
enefits as the result of an in3ury on Septe~ber 5, 1980. 
laimant's rate o! compensation as indicated 1n the memorandum 
f agreement previously filed 1n this proceeding and agreed by 
he parties is $104.07. A hearing ~as held before the undersigned 
n Hatch 28, 1983, 

The record consists of the testimony of claimant, Kenneth L. 
eed, Jay Field and claimant's exhibits 1-26. Both parties have 
1led briefs. 

ISSUES 

The issues presented by the parties at the time of the 
re-hearing and the hearing are the extent of permanent partial 
1aab1lity benefits ehe 1a ent,tled to; and benefits under 
•ction 85.27, Tte Code. The parties stipulated that claimant's 
•al1ng period ended July 29, 1982. 

FACTS PRESENTED 

Claimant teat1f1ed that on January l, 1980 she started 
) <king for defendant as a child development worker. Claimant 
ldlcatcd her Job consisted of being like o house mother to 15 
>ys which were grown but mentally retarded. Claimant disclosed 
at sho had to help the pat ient11 dress and would take then-, t o 

~hoot. Claimant revea,fd that the job required her to lift 
irbage, a buffer, heavy mops and patients who suffered seizures. 

On Septealx?r 5, 1980 clai■ant received an injury arising out 
and 1n the course of her employment ~•th defendant when one 

• her patients attacked her, twisting her over and knocking her 
> the ground. Claimant indicated she finished w~rk that day 
d was seen by defendant's physician who Instructed her to take 
fa couple of days. On the advlce of defendant's physician 
e ~ent to her own doctor. Claimant disclosed her back pain 
&o radiated down her rlght leg. Claimant was hospitalized a 
uple of times and seen by several doctors. Claimant revealed 
nt In February of 1981 she was hoap1tallzed fnr depression but 
s also hav i ng back problems. 

On August 13 , 1981 claimant had back surgery , and upon being 
released f rom the hosp i ta l, was instructed not to do any house 
wor k . Cla imant stated that she had to have Candice Bri t ten help 
her out of bed and cook her meals. 

Claimant te tified that she Dtlll has pain which !eels li ke 
an electric shock up her back . Claimant indicated her back 
aches and her right leg tend~ to drag. Claiman t states she 
cannot vacuum, bend or lift over 20 pou11ds. Claimant revealed 
that she does not drive because o f her medication and has 
problems sitting. 

Claimant revealed that in 1960 she had back problems which 
resulted in having a disc removed but did not feel l i ke she had 
any subsequent problem• related to that incident. Two weeks 
prior to hearing claimant had problems related t o her hear t 
which caused her t o be hospi ta l ized. 

On cross-exami nation claimant reveal ed that a month after 
her surge r y her husband committed suicide. As a resul t , claimant 
has had incr eased depression. 

Claimant t e•tifed that she would like to return t o work bu t 
haa not checked with anyone to find out what would be avai l ab l e 
and has made no other ef f o r t to find employment. 

H. Randal Woodward , H. D. , who testified by way o f deposition 
indicated he is an orthopedic surgeon and f irst saw claimant on 
December 5, 1980. Dr. Woodward revealed that another physician 
in his office had seen claimant on Sept ember 29, 1980. One of 
the recou,endations given to claimant wa•; that she lose weight. 
Dr. Woodward stated that when he saw claimant she was suffering 
from degenerative arthritis. Arrangements were made •o claimant 
would have facet Joint inJections. Claimant had a decrease in 
symptoms as a result of the ln3ect1ons. On August 11, 1981, 
claimant had a lumbosacral fusion. When the fusion was per f ormed 
Rnodt rods were implanted . Dr. Woodward now suggest! that · 
claimant have the knod t rod~ r emoved because they are causing 
her problems. Dr. Woodward indicated t hat he would recommend 
claimant keep her weight down. Dr. Wood ward opined that la1mant's 
•partial permanen t d1sab1l1ty• ,~ 30 percent and causally 
connected 1t to her inJury. Or. Woodward stated claimant 
received maximum recovery on July 29, 1982. 

In a report dated November 3, 1982 Kent M. Patrick, H.D., 
opined that a permanent partial impairment rating of 30 percent 
was reasonable. Dr . Pa t rick also indicated claimant could 
return to a job where she could change position at will , avoid 
heavy l1ft1ng and not be subJect to long periods of standing or 
Sitting . 

Paul From , M,D,, in a synopsis of evaluation center report 
stated: 

We do believe tha t , as a result of her injury of 
September 5, 1980, keeping 1n ■1nd her previous 
surgery, she has sustained functional impairment. 
It is our op1n1on that the pa t ient has a 30\ 
functional impairment, however not all of it 1s a 
result of the September 5, 1980 incident because 
there was impairment present as a result of lumbar 
disc surgery 1n 1962 at the L4-5 and L5-Sl levels. 
Theref ore, as a result of the 9-5-80 in1ury which 
resulted 1n a fusion of the L4-Sl levels, probably 
20\ was contributed to the total Impairment. 

APPLICABLE LAW 

The claimant has t he burden of proving by a preponderance of 
the evidence that the inJury of September 5, 1980 is causally 
related to the disability on which ~he now bases her clai~. 
Bod1sh v. Fischer, Inc., 257 Iowa 516, 1)3 N.W.2d 867 (1965). 
Lindahl v. L. O. Bo1gs, 236 Iowa 296, 18 N,W,2d 607 (1945). A 
possibility is insu fic,ent; a probability ls necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691 , 7) N.W.2d 7)2 
( 5). The question o causal connection 1 essentially within 
the domain of expert testimony . Bradshaw v , Iowa Methodist 
Hospital, 251 Iowa 375, 101 N. W.2d 167 (19601. 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N,W,2d 732. The opinion of e xperts need 
not be couched 1n definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N. W.2d 903 (Iowa 197 4 ). However, 
the expert opinion may be accepted or re3ected , in whole or in 
part, by the trier of fact. Id. at 907, Further, the w,1ght to 
be given to such an opinion lsfor the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding c1rcwastances. Bodisb, 257 Iowa 
516, 133 N.W.2d 867. See •lso Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N. W.2c 128 (l967). 

Our supreme court has stated many times that a claimant may 
recover for a work connected aggravation of a preexisting 
cond1t1on. Almgu1at v. Shenandoah Nurseries, 218 Iowa 724 , 254 
N. W. 35 (1934 ). See also Au x ier v. Woodward State Hosp. Sch., 
266 N.W.2d 139 (Iowa 1978); Gosek v. Garmer and Stilesc o., 158 
N.W.2d 731 (Iowa 1968); Barz v. oler , 257 Iowa soe, ll3 N. W.2d 
704 (1965): Olson v, Good year Service Stores, 255 Iowa 1112, 125 
N.W.2d 251 (1963); Yeager ~ - Firestone Tire, Rubber Co., 253 
Iowa 369, 112 H.W.2d 299 ( 96l); Ziegler v. United States 
Gypsum Co., 252 Iowa 613, 106 N,W.2d 591 (1960). 

As clai■ant has an impairment to the body aa a whole, an 
industrial disab1l1ty has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa S87, 
258 N.W. 899, (l9351 as follows: " It ia therefore plain that 
the legislature intended the term 'disability' to mean '1ndustrlal 
d1&ab1!1ty' or loss of earning capacity end not a mere 'functional 
dl&ability' to be computed 1n the terms of percentages of the 
total physical and mental ability of a normal man. • 

Functional disability Is an element to be considered ln 
determining industrial disability which is the reduction of 
earning capacity, but consideration must aleo be given to the 
inJured employee's age, education, qualifications, experience 
and inability to engage ln employment for which he is fitted. 
Olson, 255 Iowa 1112, 125 N.W.2d 251, Barton v. Nevada Poultry, 
253 Iowa 285, 110 N.W.2d 660 (1961). 
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A finding of impa1rment to the body as a whole found by a 
med1cal evaluator does not equate to Industrial disability. 
This is so as impairment and disability are not identical terms. 
Degree of industrial disability can in fact be much different 
than the degree of impairment because in the first instance 
reference is to loss of earning capacity and in the later to 
anatomical or functional abnormality or loss. Although loss of 
function is to be considered and disability can rarely be found 
without it, it is not so that an industrial disability is 
proportionally related to a degree of impairment of bodily 
function. 

Pactors considered in determining industrial disability 
include the employee's medical condition prior to the injury, 
after the injury and present condition: the situs of the Injury, 
its severity and the length of healing period: the work ex
perience of the employee prior to the injury, after the injury 
and potential for rehabilitation; the employee's qualifications 
intellectually, emotionally and phys1cally; earnings prior and 
subsequent to the injury; and age, education, motivation, and 
functional impairment as a result of the injury and inability 
because of the injury to engage in employment tor which the 
employee ls fitted. Loss of earnings caused by a job transfer 
for reasons related to the inJury 1s also relevant. These are 
matters which the finder of fact considers collectively In 
arriving at the determination of the degree of industrial 
disability. 

There are no weighting guidelines that are indicated for 
each of the factors to be considered. There are no guidelines 
wh1ch give, for example, age a weighted value of ten percent of 
total, education a value of fifteen percent of total, motivation 
- five percent; work experience - thirty percent, etc. Neither 
is a rating of functional impairment entitled to whatever the 
degree of impairment that 1s found to be conclusive that it 
directly correlates to that degree of industrial disability to 
the body as a whole. In other words, there are no formulae 
which can be applied and then added up to determine the degree 
of industrial disability. It therefore becomes necessary for 
the deputy to draw upon prior experience, general and specialized 
knowledge to make the finding with regard to degree of industrial 
disability. 

ANALYSIS 

Claimant has met her burden in showing that the surgery 
performed on her back resulted from an aggravation to her prior 
condit10n which occurred on September 5, 1980. Claimant has 
been given an impairment rating of 30 percent by both her 
treating physician and an examining physician. Or. From agrees 
that claimant has a 30 percent impairment but relates 10 percent 
of the rating to claimant's prior condition. However, functional 
impairment is only one of the factors in determining a person's 
industrial disability. 

Claimant is 54 years old and has obtained a GEO. Claimant 
has also had some training as a medical assistant and had one 
week of 1nservice training in one of her jobs. Claimant has 
worked as a cook, a waitress and a nurses' aide. In January of 
1980 claimant started working for defendant as a child development 
worker. It is apparent that the job claimant had at the t1me 
she was injured required some lifting. It 1s also apparent from 
the restrictions placed on claimant that her former position 
would not be a position within her restrictions and that claimant 
would be unable to handle many of the duties that are required 
by a nurses' aide. However, the greater weight of evidence 
would indicate that the claimant is not permanently totally 
disabled as is argued in her brief. It is interesting to note 
that although claimant reached maximum recovery in July of 1982, 
she has not made any effort in attempting to find a Job. Based 
on all the evidence presented, it is determined that claimant 
has an industrial disability of 70 percent as a result of her 
injury with defendant. 

Claimant has raised some question as to psychological 
overlay of her injury. Claimant has produced insufficient 
evidence to indicate claimant has any psychological problems as 
a result of hec injury. It is obvious that claimant has had 
other family problems which have caused her psychological 
difflculty. 

Claimant has indicated that she wants to have two of her 
relatives reimbursed under section 85.27 for nursing expenses. 
Claimant has also submitted an amount in exhibit 24. Claimant 
testified she could not tell the undersigned what she paid her 
relatives. Although claimant might have been entitled to have 
such a reimbursement she produced insufficient evidence as to 
what expense she personally incurred in that regard and it would 
be mere speculation for the undersigned to award any amount. 

Claimant has submitted other bills at the time of hearing 
which are not itemized. At this time there is insufficient 
evidence to award any reimbursement for those expenses. 

PINOINCS OF PACT AND CONCLUSIONS OF LAW 

WHEREFORE, based on the evidence presented and the principles 
of law previously stated, the following findings of !act and 
conclusions of law are made: 

Finding 1. On September 5, 1980 claimant was inJured while 
working for defendant. 

Plndin¥ 2. 
cond it on. 

Claimant's injury aggravated a preexisting back 

Finding 3. As a result of hec injury claimant has a permanent 
partial impairment of 20-30 percent of her body. 

Finding 4. Claimant is S4 years old and has obtained a GEO. 

Finding 5. Claimant has had some training as a medical assistant 
and had one week of inservice training in another position. 

Pinding 6. Claimant has worked as a cook and waitress. 

Pinding 7. Claimant has worked as a nurses• aide. 

Pinding 8. Claimant started working for defendant in January 
of 1980 as a child development worker. 

Finding 9. Claimant cannot return to the job she had at the 
time of her injury. 

Pinding 10. Claimant's restrictions would make it improbable to 
return to any nurses' aide position. 

Finding 11. Claimant could return to vork when she could change 
positions and did not require heavy lifting or subject her to 
bending or long periods of sitting or standing. 

Pinding 12. Although claimant reached maximum recovery in July 
of 1982, she has made no attempt to find employment. 

Pinding 13, Claimant has failed to prove her injury caused her 
any permanent psychological problems. 

Conclusion A. As a result of her injury claimant has an industrial 
d[sability of 70 percent. 

Finding 14. Claimant had two relatives help her at her home, 

Pinding 15. Claimant has failed to prove the extent of her 
expenses that resulted in such care. 

Conclusion B. It would be mere speculation for the undersigned 
to award any nursing expenses on the present record. 

TBER£POR£, defendants' are to pay unto claimant three 
hundred fifty (350) weeks of permanent partial disability 
benefits at a rate of one hundred four and 07/100 dollars ($104.07) 
per week 

Defendants are to be given credit for any permanent partial 
disability benefits previously paid. 

Accrued benefits are to be made in a lump sum together with 
statutory interest at the rate of ten (10) percent per year 
pursuant to Section 85.30, Code of Iowa, as amended. 

Costs are taxed to defendants pursuant to Industrial Commis
sioner Rule 500-4.33. 

If the parties are unable to agree as to what medical 
expenses in exhibits 19-23 and exhibit 26 are compensable, they 
can resubmit that limited issue to the undersigned. 

Defendants shall file a final report upon payment of this 
award. 

Signed and filed this __ day of August, 1983. 

DAVIDE. LINQUIST 
DEPUTY INDUSTRIAL COMMISSIONER 

8EFORE THE IOWA INDUSTRIAL COMMISSIONER 

EDWARD G. ROBINSON, 

Claimant, 

vs. 

DARIN, ARMSTRONG, 

Employer, 

and 

MICHIGAN MUTUAL INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

Flle No. 658641 

APPEAL 

DECISION 

STATEMENT OF THE CASE 

Claimant appeals from a review-reopening decision wherein he 
was awarded healing period benefits, 25 weeks permanent partial 
disability benefits, and medical expenses as_a result of ann 
injury arising out of and in the course of his employment 0 

January 9, 1981. 

The record on appeal consists of the hearing transcript 
which contains the testimony of claimant, Gerald J. Coope~, _o.ot:s 
sue Ou•gg Doug Banes, Marian Jacobs, and Alfred Walker;c aiman 
uxhibits i through 12: defendants' exhibits A through Fi and the 
briefs and filings of all parties on appeal. 

1. 
greater 

ISSUES 

Whether the deputy erred in failing to award claimant a 
degree of Industrial disability. 

2. Whether the deputy 
testimony over the hearsay 

erred in refusing to admit certain 
objection of defendants. 

REVIEW OF THE EVIDENCE 

At the time of the hearing the patt'les stipulated the k 
a licable workers' compensation rate to be $310.32 per wee· 
T~~ parties also stipulated to the fairness and reasonableness 
of the medical bills. (Transcript, PP· 3-4) 

C 
Q 

I 

-· 
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Cla1 ■•nt, age 29 at the time of the hearing, attended 
SI pson College for tour years as a physical education and 
recreation maJor, but did not obtain a degree. He test1f1ed 
that upon leaving College after the fall semester of 1976 he 
tried out with a proless1onal football team and eventually spent 
nost of 1977 playing for a se I-pro football team. Prior to 
1olnin9 tho M1llwor~er Union 1n either 1978 or 1979 claimant had 
,orked short Intervals as a furniture mover, dock worker, and 
lryvall hanger. Claimant described the work he performed as a 
alllwr ight apprentice as •bullwork" due to its heavy nature. 
Tr., pp. 101-112) 

On January 9, 1981 claimant was employed as a ■1ll~right by 
iar1n ~ Araatrong, While returning to the work situs following 
,ia lunch break, cla1aant ~as struck on the back of the head by 

rock thro~n from a dynamite explosion. The impact of the rock 
•• sufficient to crack claimant's hard hat and causPd IU1cdiate 
lzz1neso. Claiaant was seen that afternoon by O. w. Seitz, D.O., 
nd was advised to apply heat as a means of soothing his neck 
•In, Claimant recalled a burning sensation in his neck, 
houlders, and left arm when he returned to visit Dr. Seitz on 
anuary 12, 1981. Clal ■ant attempted to return to ~ork on 
anuary 13, 1981, however he was taken from the JOb site to the 
oapltal by ambulance wi th sy■ptoas of dizziness and a severe 
urning sensation in t he neck. (Tr., pp. 112-115) Claimant Wd& 
1acharged fro■ the hospital on January 22, 1981. CCI. Ex. ~I 

Clatmant testified that he returned to work as a ■111~rtght 
n "•Y 1962. He test1f 1ed that he continues to experience 

vere headaches and tension from working, but lacks motivation 
~ look for a different type Job. Claimant stated that h~ 

times needs help from co-workers to perform aomc of his 
Jtl s. Claimant testified that he sometimes takes Percodan, a 
sin killer, while working. (Tr., pp. 117-128) He testified 
1at he bas not sought any type of alternative work sine h1a 1jury. (Tr., p. 149) 

Clalaant was exftm1nod by Gerald J, Cooper, 0.0., on January 
I, 1981. Examination revealed that claimant sutferod muscle 
>asu in the cervical spine fro■ the skull base to the first 
orac1c vertebrae. Dr. Cooper prescr1b~d manipulative therapy 
d has continued to treat claimant at two to three week intervals. 
• Cooper testified that claimant's condition stabilized at 
me point between February and Hay of 19H2. He reco-ended 
at clai~ant swim and take whirlpool treatm~nts to combat 
c rrent 'neck pain, and a1s1gned to cla,~ant an iapair■ent 
ting ot one percent to the body as a whole, Dr, Cooper stated 
the did not reco-end the continued u1e of Percodan by 

alaant while working. (tr., pp. 6-33) 

Eugene Collins, H.O,, exaa1ned claimant on Fabruftry 3, 19&1, 
a1mant's complaints at that time includ~d posterior cervical 
adachea and 1nterrittent nufflbnea from his neck to his left 
z a~d all fingers. Dr. ~ollins Cound claimant's symptoms to 

co~pat1ble with l1gazent1s lnJury to the cervical spine 
glon. Following a second examination on March 6, 1981 claimant 
s referred to Robert J. Chesner, H.D. (Cl. Ex. 2) 

Dr. Chesser examined claimant on April 7, 19 • a Jon 
veral occasions theroaft~r. Dr. Chesser believed claimant's 
11:ptoas to be due to a rf'flex tension myalgla. He was unable 
detect evidence of any neurolo91cal deficit and suggested 

at clnlunt undergo an EHC. Dr. Chasser prescribed time off 
rk. physical therapy, Kotrin, use of a cervical collar while 
lvlng, and use of a cervical pillow while sleeping. (Cl. Lx. 4 d 7) 

In a report dated Decorl>f'r 2, 1981 
alaant's history and the f1nd1ngs of 
en concluded as follows: 

Dr. Collin 
Or, Ch<!SSor. 

f rs review d 
Thto doctor 

In esaence. Mr. Robinson most likely sustained 
soae cervical strain or flexion/extension lnJury 
from tho above described accident. No consl&tf'nt 
neurol09lcal deficit was documented on my examinations 
nor on EHC/Nervf' conduction valoclt1es. X-rays 
done revealed no evidence of Instability or fracture. 
Mr. Robinson throughout complained ot some cervical 
discoafort and left ar■ numbness which 1s consistent 
wlth a mild ligamcntous inJury or reflex tension 
myalgla aG per Dr. Chesser. At this tiae there Is 
no objective evidence of a permanent neuroloq1cal 
deficit in this patient. ICI. Ex. 2) 

On June lO, 1981 claimant underwent an examination by Leo J. 
tner, M.O. The report prepared by Dr. Klltner Indicated that •Y• of claimant's cervical and upper thoracic spine revealed 
•al findings. T~o doctor concluded that clai■ant had subjective 
Plaints 1n his neck along with a moderate amount of psychological •clay. (Cl. t:x. 3) 

On April S, 1982 claimant underwent an examination at the 
vorslty of Iowa Hospital and Clinics. On April 26, 1982 
hard w, P1ncham, M.O., a staff me•ber at th• neurology 
artaent concluded as followsa 

It 1s our impression that the patient's cervical 
pains are due to muscle ten11on and contraction. 
This has abown some improvement In the past and 
POISlbly was rec•ntly exacerbated by his vigorous 
Weight lifting. We have advised him to continue to 
be active and to do as auch as he possibly can and 
have reaaaur~d him that there ia no evidence of any 
n•urologlcal disorder. He see■ed to accept this 
and to be somewhat relieved there ta nothing 
aer1ously neurologically wrong. W• also recoaended 
to him that he cut down on his use of pain medications 
as """Cb aa possible. In light of his normal 
physical examination we did not feel it warranted 
to Obtain electroayograms or repeat nerve conduction 
Yelocitu,s. (Defendants' Ex. Al 

Doug Banes, business ■anager for ~lllwrlght Union Local 
8, testified that there ace no light duty jobs in millwright 
•• He recalled that he has referred clalaant to several jobs 
cc Kay 1982, and 1n no in•tance has claimant boon reJected by 
eq,loyu due to phys led ll■ltationa. (Tr., r; • 71-93) 

Sue Quigg, manager of the ~autllua F1tnosa Center In Davenport. 

testified that claimant worked out 1n the center at !Past thrPe 
t1■es per week prior to his injury in January 1981. She stated 
that following the 1nJury cla1■ant's workout routine was greatly 
slowed down. Outgg indicated that while claimant was not able 
to 11ft as much weight as he could before his inJury, ho was 
ma k ing progress when she last saw him 1n the summer of 1982. 
!Tr., pp. SJ-61) 

Kar1on S. Jacobs, president o! Rehabilitation Resources, 
provided a disab 1l1ty report on cla1aant 1n her capacity as a 
vocational consultant. !See Cl. Ex. 4) Jacobs' testuoony at 
the hearing was to the effect that claiaant had suffered~ 
"vocational d1sab1l1ty" of 30 percent to 50 percent due to his 
limited physical capabilities following the January 9, 1981 
1n3ury. ◄ Tr., pp. 167-213) 

Altred C. Walker, vocational consultant with Vocational 
Consultation Services, also prepared a disability report pertaining 
to claimant. In his summary Walker 1nd1cated claiaant experienced 
a "vocational impairment" equivalent to a lJ.5 percent reduction 
in his access to the local labor market. (Tr., pp. 213-260: Def. Ex. f' I 

APPLICABLE LAiol 

An inJury ,a the producing cause; the disability, hownver, 
1s the result, and it 1• the result which 1s compensated. 
Barton v. Nevad~ Poultrt Co., 253 Iowa 285, 110 N.W.2d 660 
(1961); !!!'lley v. Pooley Lumber Co., 23) lowa 75H, 10 II.W.2d 569 1194)). 

the opinion o! the supreme court 1n Olson v. Cood~ear 
Service Stores, 255 Iowa 1112, 1121, 125 N,W.2d 2S1,S1 (1963) 
cited with approval 4 dec1s1on of the 1ndustr1al cou,1ssioner 
for the following proposition: 

Disability • • • as defined by the Compensation Act 
means industrial d1sabil1ty, althou9h functional 
disab1l1ty 1s an clement to be considered ••• In 
determining 1ndu trial d1sab1l1ty, consideration 
may be given to the 1n3ured eaployee's age, education, 
qualifications, experience and his 1nab1l1ty, 
becau e of the inJury, to engage 1n erployaent for 
which he is fitted. • • • • 

ANALYSIS 

Th first Issue on appeal is whether the deputy erred 1n 
fatl1n9 to awnrd claimant a ~reater degree of industrial dlsab1llty. 
Claimant •• 29 years old and has made substantial prog,~ss 
toward obtaining a colle9e degr~e. Claimant's functional 
d1sobility has been estab1sh"d by Dr. Cooper, his t,eat1n9 
physician, as one percent of the body as a whole. Other practitioners 
werP unable to detect any neurological disorder. Wh1lo two 
vocational experts testified that claimant's "vocat1onal d1sab1l1ty• 
ranges from 13.S percent to ~O percent, these ratings lo not 
necessarily translate to Industrial disab1l1ty. The most 
telling factor 1n this cane i that clatmant returned hls work 
as a millwright in May 1982 and has continued to perform his 
duties to the apparent sat1stactlon of his ~mployera through the 
date of the review-reopening hearing. While claimant did 
indicate that be received some help Crom co-workers wtth the 
heaviest ot his d1tiea, the fact remains that he 1a currently 
able to pertor to the substantial sat1aCact1on of his employers 
and has not suffered ony loss of earnings as a result of his 
ln)ury. Additionally, clai~ant has also illustrated total 
d1s1nterest rather than inab1l1ty to procure eaployn:ent 1n any 
alternative occupation. tor the above stated raasons lt 1a 
determined that the d~puty reasonably found claimant to have 
sustatnPd an Industrial disability of five percent of the body 
as a whole as a rosult of hia injury of January 9, 1981. 

ThP second isGue on appeal 1G whether thP deputy erred tn 
refusing to admit certain testimony over the hearsay objectlonu 
of defendants. The deputy rejected portions of the testimony of 
Oouq Banes wherein the witness atte pted to Indicate that 
claiio.a t"s co-workers had told hi~ that they som~t,mes help 
claimant. Such t 1t1mony shall be considered cumulative 1n 
light or clai#ant'a testimony to the sa~c effect. No error 
chall be found. In the event that error had been established lt 
would have been considered as harmless 1n light of the bulk of the record, 

FINDISGS OF FACT 

1. Claioant was 29 years old at the time of the rPvlew 
reopening hearing. 

l. Claimant attended college tor four years. 

l. Claimant has not a~ eved a college degree. 

4. Claimant was employ~d as a m1llwrtght by Darin, Armstrong 
on January 9, 1981. 

Claimant wa struck on the back of the head on January 9, 
1981 by a roe~ t~rown from a dynamite explosion. 

&. Oefendants filed a czorandu~ of agreement concerning 
the January 9, 1981 1nJury to claimant. 

7. 

8. 
1982. 

9. 
to tho 
1981. 

10. 
percent 
January 

Clal ant returned to wor~ on May l, 1982. 

Claimant achieved io.ax1mus medical recuperation on May 1, 

Claimant suatalncd a one percent tunctlonal i ■pair-nt 
body aa a whole as a result of his inJury of January 9, 

Claimant sustained an 1ndustr1al disability ot five 
of the body as a whole as a result of his lnjJry of 
9, 1981. 

11. The applicable workers' co penaat1on rate 1s $310.32 per 
w eL 

CO~CLOSlON Of LAW 
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Claimant has sustained the burden of proving an industr ial 
disability of five percent as a result of an in)u ry arising out 
o f and in the course of his employment on January 9, 1981. 

WHEREFORE, the deputy's review-reopening decision filed 
August 31, 1983 is affirmed. 

THEREFORE, it lS orde red: 

Tha t de f endants pay unto cla imant sixty-eight and two-sevenths 
(68 2/7) weeks of healing period compensation at the rate of 
three hundred t en and 32/100 dollars ($310.32) per wee k. 

That defendants pay unto claimant t wenty-f ive (25) weeks of 
permanent partial disability compensation at the rate of three 
hundred ten and 32/100 dollars ($310 . 32) per week. 

That defendants pay unto claimant eight hund red fifteen and 
87/100 dollars ($815 . 87) for section 85.17 benefits. 

That defendants are to receive credit for compensation 
already paid. 

That the costs of this action are taxed to defendants. 

Signed and filed this 27th day of February, 1984. 

,. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

VERA A. RU BEY, 

Claimant, 

vs. 

INTERSTATE NURSERIES, INC., 

Employer, 

and 

IOWA KEMPER INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

Fl le NO. 60024 5 

R E V I E W -

R E O P E N I N G 

D E C I S I O N 

This matter came on for hearing at the Pottawattamie County 
Courthouse 1n Council Bluffs, Iowa on August 4, 1983 at which 
time the record was closed. 

A review of the commissioner's file reveals that an employers 
first report of injury wao filed on June 14, 1979. A memorandum 
of agreement was filed on April 15, 1980 calling for the payment 
of $81.69 p<?r week 1n compensation. A final report was filed on 
October 28, 1980 ind1cat1ng that claimant had been paid 28 3/7 
weeks of healing period compensation and SO weeks of permanent 
partial disability compensation based upon a ten percent loss to 
the body as a whole. The record consists of the testimony of 
the claimant; the deposition of the claimant; claimant's exhibits 
l through 4 ; and defendants ' exhibit A. 

ISSUE 

The sole issue for determination is the amount of permanent 
partial disability sustained by claimant. 

STATEMENT OP THE EVIDENCE 

Claimant, presently 49, was employed by defendant Interstate 
Nurseries on June 4, 1979. Claimant was z1pcoding catalogs and 
fell onto her right side. Despite the pain in her right hip she 
continued to work for about two hours. She was then taken to 
the hospital. Claimant was eventually transferred to the 
Archbishop Bergan Mercy Hospital in omaha. X-rays showed a 
displaced fracture of the right femoral neck. On June 7 claimant 
had surgery by Robert Klein, H.o., an orthopedist. This surgery 
was a Hassie nailing of the right hip. Claimant was discharged 
from the hospital on June 21, 1979 and returned to work on 
December 22, 1979. Claimant returned to work and resumed 
lifting mail sacks as before. 

Dr. Klein had advised claimant to stay a way from cold, damp 
environments so claimant did not anticipate that she would be 
able to part,cipate in -the fall field work character,stic of the 
nursery ,ndustry (it is cold and damp). Claimant testifted that 
she could not do much of her work, particularly ltft,ng. She 
testified that her employer was helpful in keeping her busy. 

Claimant testified (and her deposit,on bore out) that she 
worked for defendant employer for about twenty years and was 
laid off each summer. In 1980 cla,mant was la,d off. She 
became a part-time employee mailing advertis,ng fliers for 
employer. 

On September 15, 1980 claimant became employed by Grape 
Colll!Dunity Hosp,tal in Bamburg as a housekeeper. Claimant 

testified that this was lighter wor k . She stated that she 
doesn ' t have to get down on her knees. Claimant continues to 
work full time. She ,snot employed in the •seasona l " manner 
that she was for the prior twenty years of nursery work . The 
record ,ndicates that claimant has a pension at her new employment 
(she didn ' t before). She is making more money per hour than she 
would make at the nursery. 

On cross- e xamination, claimant testified that her knee and 
ankle are her main problems. 

The only medical opinion in this case is from Dr. Rle,n. Be 
last e xamined claimant on Aprll 21, 1983 (he had last seen 
cla i mant in July 1980). Physical e xamination revealed that 
claimant could walk without a noticeable limp on the right. The 
leg lengths were equal. There was fle xion of the right hip to 
n,ne ty degrees, ten degrees less than the left hip. Extension 
was absent. External rotation, abduction and adduction were 
normal. Internal rotation was absent. 

X-rays showed good vascularity of the femoral head. There 
was no incongru,ty of the jo,nt surfaces, and the Join t space 
was normal. There was no evidence of aseptic necrosis ,n the 
femoral head. Or. Klein thought that claimant's limitat,ons 
were •consistent with 15 percent disab,llty o f the right lower 
l tmb. • 

APPLICABLE LAW 

1. Sections 85.3 and 85.20, Code of Iowa, provide this 
agency wt th Jurisdiction in wor kers' compensation cases. 

2. By filing a memorandum of agreement it is established 
that an employer-employee relationship existed and that claimant 
sustained an ,njury arising out of and in the course of employ
ment. Freeman v. Luppes Transport Co., 227 N.W.2d 143 (Iowa 
1975). This agency cannot set thts memorandum of agreement 
aside. Whltters & Sons, Inc. v. Karr, 180 N.W.2d 444 (Iowa 
1970) . 

3. The claimant has the burden of prov,ng by a preponderance 
of the evidence that the injury of June 4, 1979 is causally 
related to the disability on which she now bases her claim. 
Bodish v . Fischer, Inc. , 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955) . The question of causal connection 1s essentially wtth1n 
the domain of e xpert testimony. Bradshaw y. Iowa Methodtst 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (l960J. 

4. Section 85.34 (2)(0) provides for 250 weeks of permanent 
partial disability compensation for the loss of a leg. In 
Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983) it was 
stated that the loss of a scheduled member entitled claimant to 
recover pursuant to the specific physical impairment. The 
elements of industrial d,sability are not to be considered ,n 
the recovery due. 

ANALYSIS 

Based on the principles enunciated, ,t is clear to me that 
claimant sustained a permanent partial disabtl1ty. However, it 
is also clear to me that claimant's disability is confined to 
the leg. This means that the elements of industr,al disability 
will not be considered. 

The medical evidence from a respected and competent physician 
fa,ls to reveal damage to the hip joint. Further, this evidence 
shows no evidence of aseptic necrosis (one often worries about 
this tragic condition in hip injuries). 

Considering that claimant has been paid fifty weeks of 
permanent part,al compensation and is entitled to 37 1/2 weeks 
(15\ of 250 weeks), no award will be made and no repayment will 
be ordered by this agency. See comingore v. Shenandoah Artificial 
lee, Power, Beat, Light Co., 208 Iowa 430, 226 N.W. 124 (l929). 

FINDINGS OF FACT 

1. Claimant was employed by Interstate Nurseries on June 4, 

2. Claimant ,njured her right hip on June 4 , 1979 while 
working. 

3. Defendants ftled a memorandum of agreement on April 15, 
1980 concerning a June 4, 1979 injury. 

4. The inJury caused permanent partial disability. 

5. The permanent partial disability ls confined to the 
right leg. 

6. Claimant's permanent part,al disability is fifteen 
percent (15\) of the right leg. 

7. Claimant has already been paid fifty (SO) weeks of 
permanent partial disab,lity compenaat,on. 

CONCWSIONS OP LAW 

1. Th•s agency has )Urlsdict,on of the parties and the 
sub3ect matter. 

2. Claimant was employed by defendant employer on June 4, 
1979. 

3. Claimant sustained an injury ar,sing out of and in the 
course of her employment. 

4. Claimant is enti t led to be paid thirty-three (33) weeks 
of permanent partial disability compensat,on at the rate of 
eighty-one and 69/100 dollars ($81.69) per week, all of which 
has been patd. 

ORDER • 

IT IS THEREFORE ORDERED that claimant ta ke nothing further 
from these proceedings. 
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Costs are taxed to defendants. 

Signed and filed this //~ day of January, 1984. 

JOSEPH M. BAUER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEPORE THE IOWA INDUSTRIAL COMMISSIONER 

DENNIS WAYNE RUPE, 

Claimant, 

vs. 
File Nos. 699327, 699328, 
699329, 699330, 699331 

CLOW CORPORATION, 

Employer, 
A P P E A L 

and 
D E C I S I O N 

ROYAL INSURANCE, 

Insurance Carrier, 
Defendants. 

By order of the industrial commissioner dated June 20, 1983 
the undersigned deputy industrial c~mmissioner has been appointed 
under the provisions of S86.3, Code of Iowa, to issue the final 
agency decision on appeal in this matter. Claimant appeals from 
an adverse arbitration decision. 

The record on appeal consists of the transcript; claimant's 
exhibits l through 5 and 7 through 9; defendants' exhibit l; the 
deposition of Donald Berg, M.D., and claimant's discovery 
deposition. 

The result of this final agency decision will be to remand 
the case to the original hearing deputy as further delineated 
below. 

REVIEW OF THE RECORD 

Claimant filed a petition alleging injuries on five different 
dates: October 23 and November 3, 1980, February 12 and December 
4, 1981, and February l, 1982. A pre-hearing conference was 
followed by an order dated November 29, 1982 which stated that 
witness lists were to be exchanged by December 15, 1982. 

The hearing was held on December 22, 1982. The exhibits and 
depositions were made a part of the record and the testimony of 
claimant and claimant's wife was taken. Claimant rested. 
(trans., p. 63) Then defendants offered the testimony of Glen C. 
Ridgeway, whose name did not appear on defendants' witness list. 

Defendants' attorney explained that the first notice he had 
)f the witness' •possible or potential knowledge concerning this 
=ase was today.• (Trans., p. 64) The hearing deputy sustained 
: laimant's obJection to the taking of the witness' testimony. 

Defendants then requested permission to make an offer of 
) roof for impeachment purposes, and the hearing deputy said 
'proceed." (Trans., p. 65) There was no indication that the 
•itness' testimony was sworn; in the case of the other two 
•itnesses at the hearing, the shorthand reporter had clearly 
ndicated each was sworn in. The testimony was contrary to that 

~f claimant and claimant's wife in that the witness stated he 
1ad seen claimant playing basketball vigorously a couple of 
1ours a day over a period of early spring and until about the 
ast week of August. (Trans., p. 68) 

ISSUES 

In his decision, the hearing deputy stated that the offer of 
·roof was of such a compelling nature that he would consider it 
1s a part of the record in the case. He proceeded to make a 
inding that claimant had sustained an injury on March 17, 1980 
which was not one of the dates listed in the petition but was 
n inJury upon which some compensation had already been paid). 

le also ruled that claimant had failed to meet his burden of 
•roof as to any disability which resulted from that 1nJury 
ecause, in not telling the physician about playing basketball, 
he physician's opinion was based upon an erroneous history and 
herefore the medical evidence fell short. 

Claimant states the issues: 

I. Did the deputy industrial commissioner err 1n 
concluding that the testimony of Glen Ridgeway must 
be received and considered a part of the record in 
this proceeding? 

II. Assuming Arguendo that the deputy industrial 
coir.missioner did not err in concluding that the 
testimony of Glen Ridgeway must be received and 
considered a part of the record 1n this proceeding, 
should the claimant have been granted a compensation 
award or in the alternative, should the claimant be 
given the opportunity to present further evidence 
in this matter? 

APPLICABLE LAw 

Industrial Comm1ssioner Rule 4.20(9) states that as a part 
f the pre-hearing procedure, parties may be r~~uired to specify 
11 witnesses expected to testify. Other lega. principles are 
iacussed be lo.,. 

ANALYSIS 

In support of his decision to consider the content of the 
offer of proof as a part of the record, the hearing deputy cited 
a Florida case, Hartstone Concrete Products v. Ivancevich, 200 
So.2d 234 (Florida, l967) to the effect that a party is not 
required to give advance notice of intent to use impeachment 
evidence. That principle seems to be a sound statement of law. 
However, the hearing deputy did not overrule the objection to 
the testimony but sustained it. And, as claimant points out an 
offer of proof is not evidence. See 88 C.J.S. TRIAL S73, 1982 
Cumulative Supplement at note 93.5, which Ts-not exactly on 
point but clear ly states an offer of proof is not evidence. The 
hearing deputy's knowledge of facts which are not a part of the 
record cannot be considered as evidence. See In Re Brown, 183 N.W.2d 
731 (Iowa 1971). At the conclusion of the offer of proof, 
claimant was faced with the question of what to do next. He 
chose to cross-examine the witness briefly and offered no 
further evidence. 

The hearing deputy's use of unsworn testimony taken by way 
of offer of proof as a basis for the decision did not give 
claimant a fair opportunity to rebut the putative evidence, 
since claimant could not know in advance that the proffer would 
become a part of the record. 

That being the case, the matter should be remanded to the 
hearing deputy for further proceedings as explained below. 

ORDER 

These cases are hereby remanded to the original hearing 
deputy for further hearing which, since the testimony of Glen 
Ridgeway was unsworn, should recommence as of the close of 
claimant's case. Upon co~pletion of these proceedings, the 
hearing deputy should weigh and consider all the evidence of the 
original case as well as that taken on remand and then render a 
finding on compensability with a decision accordingly. The 
undersigned deputy industrial commissioner does not intimate 
what that finding and decision should be. 

Signed and filed at Des Moines, Iowa this~ day of 
August, 1983. 

BARRY MORANVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JAMES PAUL SANDERS, 

Claimant, 

vs. 

CLINTON ENGINEERING COMPANY, 

Employer, 

and 

EMPLOYERS INSURANCE OF WAUSAU, 

Insurance Carrier, 
Defendants. 

T1'TRODUCTION 

File No. 615169 

R E V I E W -

R E O P E N I N G 

D E C I S I O N 

This is a proceeding in review-reopening brought by James 
Sanders, the claimant, against his employer, Clinton Engineering 
Company, and the insurance carrier, Employers Insurance of 
Wausau, to recover additional benefits under the Iowa Workers' 
Compensation Act on account of an inJury he sustained on July 
24, 1979. This matter came on for hearing before the undersigned 
at the Scott County Courthouse in Davenport, Iowa on December 2, 
1982. The record was considered fully submitted on that date. 

On August 27, 1979 defendants filed a first report of injury 
concerning the July 24, 1979 injury. On December 31, 1979 
defendants filed a memorandum of agreement indicating that the 
weekly rate for compensation benefits was $196.98. On January 
17, 1983 defendants filed a final report indicating that 129 
weeks of healing period benefits (August 11, 1979 to January 29, 
1982) and 50 weeks of permanent partial disability (based on 10\ 
of the body as a whole) had been paid pursuant to the memorandum 
of agreement. (Paragraph 18 of defendants' answer suggests that 
claimant received benefits for the initial time off.) 

The record consists of the testimony of the claimant and of 
claimant's wife; the deposition testimony of Dale Howard Weber, 
K.O., and of Eugene E. Herzberger, M.O.; claimant's exhibit l, 
reports from Harry Bonda, M.O. ; claimant's exhibit 2, January 6, 
1981 report from Steven R. Jarrett, M. O.; claimant's exhibit 3, 
Mar ion Health Center records; claimant's exhibit ◄, Jane Lamb 
Hospital records; claimant's exhibit 5, reports from Dr. Weber 
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and from Or. Herzberger; claimant"s exhibit 6, Moline Public 
Hospital records: defendants' exhibit A, booklet of medical 
records; and defendants' exhibit B, December 28, 1981 letter of 
inquiry to Or. Herzberger. Claimant's exhibit 7, a statement 
from the University of Iowa was verbally offered and received 
but ls not found among the documents presented at the hearing. 

ISSUES 

The issues to be determined are whether there ls a causal 
connection between the alleged injury and the disability, and if 
so, the nature and extent of the disability. At the time of the 
hearing, the parties indicated that all medical bills, e xcept 
exhibit 7, had been paid. 

REVIEW OP TBE RECORD 

As he was performing his employment duties on July 24 , 1979 
claimant was struck in the back of the head and neck by a heavy 
cable that had snapped loose from a nearby crane. Dale B. Weber, 
H.O., a general practitioner, examined the claimant that day. 
Office x-rays of the skull and cervical spine appeared normal; 
however, because of the nature of the inJury, Or. Weber admitted 
the claimant to Kercy Hospital for observation. Claimant was 
discharged the following day. Claimant returned to work on July 
26, 1979. He was assigned to various light duty jobs, such as 
driving the pickup or the domp truck or carrying lumber and 
scraping for the carpenters, instead of operating the backhoe 
and setting forms for concrete, the heavy work he had done over 
the t wo years he was employed by defendant employer. 

Claimant continued to work until August 9, 1979 when headaches, 
blurred vision, dizziness, nausea, cervical and left upper 
extremity pain and loss of grip and numbness in the left hand 
became disabling. Dr. Weber admitted the claimant to Jane Lamb 
Kemor1al Hospital on August 12, 1979. Claimant was seen in 
consultation with Or. Sangu1no, a neurologist, on August 15, 
1979 and with Or. James Ives, an orthopedic surgeon, on August 
18, 1979. Medication relieved the headaches but traction 
aggravated the neck pain. In h1s consultation report, Dr. Ives 
set forth his findings and recommendations: 

On physical examination he is alert and cooperative. 
Be has considerable limitation of neck motion with 
lateral bending to the left being the most painful. 
The neck 1s tender over the left upper spine and 
out into theleft (sic) occipital area to palpation. 
There is also tenderness in the lower cervical area 
and midline, primarily at C6-C7 and C7-Tl. He has 
tenderness over the left trapezius and along the 
vertebral border of the left scapula. No particular 
muscle spasm is noted on today"s examination. Pull 
range of motion of the left shoulder and elbow are 
present. Be has weakness of grip on the left. He 
has weakness of wrist extension and weakness of 
elbow extension. Biceps strength and the small 
muscles of the hand appear to be working well. 
There is decreased sensation over the entire palm 
and fingers with no difference being noted by him 
over the ulnar distribution as opposed to the 
median distribution. He has numbness along the 
medial portion of the forearm and arm. 

X-rays of the cervical (sic) spine show de
generative changes with narrowing and anterior 
osteophyte formation at C5-C6. There is also some 
degenerative change at C6-C7 on the lateral view. 
On the AP. view the joints of Lushka are quite 
narrowed at C5-C6 and on the oblique views there is 
crowding of the vertebral foramena at CS. 

ASSESSMENT: 
radiculltis, 
C6-C7. 

Cervical spondylosis with C6 and C7 
possible herniated nucleus pulposis 

PLAN: Since conservative treatment ,s failing to 
control the pain and headaches and since there is 
neurological deficit, would recommend a myelogram 
and for that would tcansfer him to a neurosurgery 
service, probably an interhospital transfer would 
be more feasible. 

(Claimant's exhibit 4; defendants' exhibit A.) 

Claimant was transferred from Jane Lamb Memorial Hospital to 
Moline Public Hospital on August 18, 1979. Claimant was evaluated 
by Harry Honda, K.O., a neurosurgeon. Cervical x-rays taken at 
that time revealed significant spur formation at CS-6 with 
protrusion posteriorly into the spinal canal, some degeneration 
at C6-7 and some encroachment of the neuroforamen at CS-6 and at 
C6-7. A bloody tap prevented completion of a successful myelogram. 
Claimant's condition Improved with physical therapy and adjusted 
cervical traction. Claimant was discharged on September 4, 1979 
with a final diagnosis of cervical muscle strain. 

When claimant continued to suffer neck and arm pain, or. Honda 
readmitted him on November 11, 1979 for another myelogram, which 
was successful and revealed a bar defect at CS-6 and at C6-7. 
Subsequently, but during the same hospitalization, claimant 
underwent an anterior discectomy and fusion at C5-6 and at C6-7. 
At the time of discharge on November 21, 1979, f,nal diagnosis 
was "(c)ervical degenerative disc disease with acute exacerbation 
at the time of trauma at the CS-6 and C6-7 interspace.• Claimant's 
exhibit l; defendants" exhibit A.) However, cla,mant developed 
pain in the neck, left shoulder and arm on November 26, 1983 and 
was rehospitalized tor additional cervical traction from December 
1, 1979 to December 13, 1979. 

According to Or. Honda's office notes, he saw the claimant 
for follow-up care on Pebruary 6, 1980, Karch 12, 1980, April 9, 
1980, June 11, 1980 and August 13, 1980. He prescribed physical 
therpay, Clinoril, Kotrin and Tylenol t4 for claimant's ongoing 
complaints. On the latter occasion, Or. Honda did not anticipate 
any further improvement in claimant's condition. He released 
the claimant to return to light work (30 pound weight restriction 
and avoidance of excessive neck turning and bending) on a trial 
basis and discharged him from his care back to Or. Weber. 

. Claimant's complain t s to Or. Weber on November 26 1980 
1nc~uded patn and numbness at the base of the neck on'the left 
num ness e xtending down to the upper left extremity to the hand 
and down the left thoracic area to the tip of the left scapula 
pressure over the throat area, frontal headaches upon extendin' 
the uppe~ left e xtremity overhead, and almost constant headach~s 
across t e back of his head. Examination revealed less Cl 
strength 1n the left hand when compared to the right. Ai that 

H
poo1nt Or. Weber decided to refer t he claimant to Eugene E Herzberg•• 
.. , a neurosurgeon. · 

Or. Herzberger first examined the claimant on Januar 22 
1981 and found moderate limitation of cervical motion 1nya11' 
directions (consistent with Or. Ronda's surgery) and mild 
~~rop~y a~d weakness of the left upper extremity. He determined 

at urt er testing was in order. (See also claimant's exhibit 
2; defendants' exhibit A.) Claimant was hospitalized from 
February 8 to February 10, 1981 for a repeat myelogram and EHG 
The latter test_ was unremarkable, but the myelogram revealed a· 
~oderate stenosis_or narrowing of the spinal canal from C4 to C7 
X-ray of the cervical spine indicated that: • 

There is anterior fusion at CS, 6 and 7 levels. 
The disc spaces otherwise appear to be well main-
tained. There is good stability of the remaining 
cervical spine. The odontoid 1s intact. Vertebral 
foramen appear to be normal. There is some uncinate 
spurring_noted at C4- 5, 5-6 and 6-7 levels particularly 
on the right side. 

IH.PRESSION: l. Anterior fusion of CS, 6 and 7 
which are stable on flexion and 
e xtension views. 

2. Uncinate spurring at C4-5, 5-6 and 
6-7 on the right side. 

(Claimant"s exhibit 3.) 
Dr. Herzberger discussed his opinion regarding the origin of the 
stenosis: 

(S)uch narrowing can be due to bone spurs and 
sometimes even to ruptured disks but it was my 
feeling that we were dealing here with bone spurs 
rather than ruptured disks. 

Q. And was your diagnosis consistent with the 
history that he gave you about the incident that 
occurred in July of 1979 followed by the history of 
the medical treatments that he had following that 
time? 

A. Well, 1981 is just about a year and a half 
removed, February, '81, is about a year and a half 
removed from July of '79. This would allow for a 
certain amount of bone spur formations but my 
e xperience is, general experience is that there ace 
certain people that have a rather narrow cervical 
spinal channel from birth and that in the course of 
their life due to injuries or other factors there 
may be an over growth of bone spurs and also the 
ligaments inside the spine. They grow thicker than 
normal and this produces a narrowing of the spinal 
channel. 

Q. And quite often tha t is caused by inJury? 

A. Well, it is a natural process that's not always 
caused by injury but it tends to be aggravated by 
inJury and having a time lag of a year and a half 
from the injury I would say that from the time of 
this injury till the time this myelogram was done 
there was some time for that stenos1s, which ls a 
narrowing of the channel, for that to be aggravated 
by the injury or its effects t o be aggravated by 
the injury. 

Q. I take it Hr. Sanders told you he was in good 
health prior to this incident of July of 1979? 

A. Yes. This is an occurrence which one sees from 
time to time. People may have a narrow spinal 
channel and they were fine, have no apparent 
symptoms and then they are injured and then gradually 
develop problems. 

(Herzberger deposition, pp. 8-9.) 

Claimant was hospitalized again from February 24, 1981 to 
Karch 4 , 1981, during which time or. Herzberger performed a 
decompressive laminectomy of C4 through C7. (Re e xplained that 
bone spurs are not removed in such procedure.) Claimant's 
post-operative course was uncomplicated. Or. Herzberger saw the 
claimant for follow-up care on Karch 9, 1981, Hay 4, 1981, 
August 17, 1981, October 29, 1981 and Karch 12, 1982. He 
released claimant on a p.r.n. basis on the last occasion. 
Although the medical expert reported that claimant essentially 
had been doing well, he observed that claimant's return to work 
between the August and October visits was unsuccessful because 
claimant attempted work (pouring and polishing concrete) which 
was beyond claimant's post-injury physical capability. Taking 
claimant's age into consideration, Or. Herzberger cautioned that 
claimant was susceptible to relnjury. As of the October 1981 
visit, he recommended claimant pursue light work or retraining. 

Upon cross-exami nation, Dr. Herzberger explained that a spur 
which protrudes posteriorly into the spinal canal will produce a 
displacement of the spinal cord itself and a lateral spur, which 
protrudes into the vertebral foramina, may affect a nerve root 
at its level. That 1s, while the location of both types of 
spurs may be different, they both may result in compromise or 
impingement of the adjacent nerve roots. Or. Herzberger generally 
agreed that the varied hypertrophic changes, evident on the 
x-rays taken shortly after the accident, predated the work 
inJury but took many months to develop. While agreeing that 
claimant's ongoing complaints after ot. Honda's surgery would 
suggest thst, in addition to the disc, the spurring contributed 
to claimant ' s condition, Or. Herzberger implies that or. Honda's 
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>perat1on was less radical and therefore preferrable as an 
initial surgical attempt to resolve the complaints. Dr . Herzberger 
1ssessed claimant 's impairment at ten percent based upon his 
1urgery, not that o f Dr. Bonda. 

Opon redirect examination, Dr. Herzberger e xpressed an 
,version to impairment ratings and explained tha t his rating 
ook into account the atrophy and weakness of the left arm. Dr. 
lerzberger reiterated his position on the causal connection ssue: 

Q. Now, I take it, Doctor, tha t in your earlier 
direct testimony you mentioned the fact that this 
injury of July, 1979 could have aggravated the 
condition or the bone spurs could have grown 
afterwards and by answering Hr. Shepler's questions 
you're just again reconfirming that the injury of 
July, 1979 aggravated the conditon that was in Hr. 
Sanders' spine at that time so to speak? 

A. Yes, I have seen this very often and a person 
may have a certain either congenital change or 
something acquired later on, you know, like bone 
spurs and they seem to get along very well until 
they have an injury and then they may have a 
variable set of symptoms varying from moderate to 
extremely severe. I've seen people that were 
paralyzed from the neck down from a fall and then 
we normally always have this problem that he had 
this bone spur, whatever, right in the beginning 
but still he was able to function with that bone 
spur. Obviously, even in this man's case he has 
been working totally since whatever accident he had 
and obviously he had that bone spur. If they have 
taken an X-ray within a few days or maybe a few 
weeks from his injury and there was a spur there, 
obviously the spur has been there maybe for a year 
or two, whatever, you know, and he has been able to 
do bis work. 

Q. So i t remains your opinion based upon a reason
able degree of medical certainty that the symptoms 
that you found him with resulted from the incident 
of July, 1979 through aggravation or other means? 

A. Through aggravation of a preexisting condition. 

(Herzberger deposition, pp. 33-34.) 

Dr. Weber examined the claimant again on March 29, 1982 at 
ich time he found: 

Although the patient has bad two operations for 
this lnJured disc be continues to have serious 
problems. He complains of marked loss of strength 
in the left arm and left hand. He cannot lean his 
head backwards which is necessary to run a crane, 
the job which he was trained for. Be has constant 
pain across the top of both shoulders and numbness 
which extends down the back of the left upper 
extremity all the way to the little finger of the 
left hand. 

Because of this loss of motion in his neck and 
the constant pain and loss of strength in his left 
upper extremity he finds that he cannot do his 
regular work which included running a crane, the 
job which he was trained for. Be has constant pain 
across the top of both shoulders and numbness which 
extends down the back of the left upper extremity 
all the way to the little finger of the left hand. 

Examination in my office reveals marked muscle 
wasting of the left upper extremity with the left 
biceps area measuring 60 centimeters in circumference 
compared to 90 centimeters on the right. The left 
forearm measuring 50 centimeters in circumference 
compared to 70 centimeters on the right. There is 
visual wasting of the hypothenar eminence on the 
left hand. Be cannot discriminate between sharp 
pinprick and dull pinprick over the left fourth and 
fifth fingers and also cannot distinguish between 
these stimuli over the triceps area of the left 
upper extremity. There is marked loss of mobility 
of the neck making It impossible foe him to tip his 
head back and difficult for him to turn his head to 
the left. 

In view of the fact that the patient has had two 
operations and s t ill continues to have serious 
Problems I feel that these findings are permanent 
and will not improve 1n the future and may well get 
worse as he gets older. It 1s my belief that 
because of the type of work that this man does and 
the impossibility of doing this work with these 
inJuries, 1t Is my belief that he is 100% disabled 
and I feel this disability is permanent and I also 
fear that the above mentioned injuries will lead to 
early onset of arthritis both in the neck and about 
the left hand, wrist and shoulder and that his 
disability will become even worse in the future. 

(Claimant ' s exhibit 5: defendants' exhibit A.) 

Weber testified that he no longer expected any improvement 
claimant's condition after that visit. Although he saw the 
imant on prior occasions after Dr. Herzberger's surgery , he 

•arently did not conduct any e xaminations. 

Dr. Weber opined that claimant suffers from left cervical 
qe root syndrome with moderate atrophy of the left upper 
temity, along with secondary persistent pain, due to cervical 
nosis from C4 through C7 as aggravated by the July 24, 1979 
k injury. Dr. Weber emphasized that he had been claimant's 
ily physician since 1962 (he first treated th claimant In 
8) and did not believe the claimant t o be a c,~plainer or a 

~ ingerer. Dr. Weber testified that to his knowledge the 

claimant did not have any of his present complaints prior to 
July 24, 1979. 

During cross-examination, Dr. Weber reviewed claimant's 
cervical x-rays which were taken at his office on July 24, 1979. 
Be observed arthritic spurs at C4, CS, C6 and C7 and narrowing 
of the disc spaces at CS and C6. He t hought that spurs at CS 
and C6 might be encroaching upon the neural foramina at those 
levels and that spur formations off C6 and C7 might be pro
truding posteriorly into the spinal canal. He agreed that such 
hypertrophic changes could be an additional source of compression 
and that they would have preexisted the July 24, 1979 injury. 
Be acknowledged that the continuation of claimant 's symptoms 
after Dr. Honda's operation (and after Dr. Herzberger's inter
vention) would suggest the existence of continued compression of 
the nerve roots. 

Dr. Weber emphasized claimant's pain free condition prior to 
the work injury in support of his position that the work Injury 
aggravated any preexisting nerve root compression. Be conceded 
that he basically had to rely on claimant's stated history of 
being pain free prior to the work injury because he had not 
examined the claimant on a regular basis before that date. 

During the course of bis cross-examination, Dr. Weber 
discovered a set of x-rays taken by Dr. Narme, another doctor in 
Dr. Weber's clinic, in 1976. When compared with the 1979 
x-rays, the 1976 x-rays revealed somewhat less hypertrophlc 
changes and narrowing. Claimant testified that he saw Dr. Harme 
for sharp pains in his left arm, not shoulder, ln April of 1976. 
Be denied any injury occurred at that time or that discomfort 
lasted more than a month. Be did not recall any recurrence of 
the pain before July 24, 1979, but indicated that his arm might 
have been sore once in a while after a day at work. 

Claimant is 53 years old and completed three years of high 
school. Claimant's employment history has been limited to 
construction work except for some part-time work on a drill 
press. Claimant did not think he could do construction work 
without full use of both arms. Claimant estimated that he could 
carry approximately 20-30 pounds with his left hand if be rested 
the weight on the top of his arm ( 40-60 pounds if he did not 
have to grip the item.) Claimant thought he might be able to 
operate a backhoe for a short period of time and then referred 
to difficulty sitting still more than a couple hours. Claimant 
has not attempted such task since the work injury occurred. 
Claimant testified that defendant employer informed him that 
they did not have any suitable light work for him to do. Aside 
from his attempt to return to work with defendant employer, 
claimant has not sought employment elsewhere. Concluding that 
he was not employable, claimant indicated he has not yet registered 
with Job Service. Claimant went on to testify that he thought 
he could do light work--25-30 pounds, three to four hours of 
standing, and t wo hours of sitting. 

Claimant reported that he was unable to put more than three 
sheets of drywall up at home over a three week period because 
his arm would become weak and painful when he extended it all 
the way. Claimant related that he now mows the grass in segments 
and such chore takes 90 minutes whereas he formerly completed 
the task in 20 minutes. Claimant testified he could paint side 
walls but not ceilings. 

Claimant's present complaints include neck and shoulder pain 
and loss of strength in the upper left extremity. Be described 
how tipping his head back caused an electric! shock sensation to 
permeate his shoulders and arms. Be also noted sharp pain when 
turning his head from side to side. He takes pain pills every 
four hours. Claimant thought Dr. Berzberger's surgery alleviated 
his neck pain but did not improve his shoulder condition. 
Claimant related that he has difficulty finding a comfortable, 
sleep-inducing position, but once he falls asleep he sleeps well. 
Claimant testified he rarely has headaches anymore. (Dr. Weber 
testified that he referred the claimant to Iowa City Hospitals 
and Clinics for treatment of persistent headaches. Claimant 
testified that he received a nerve block on the first visit and 
a prescription on the second visit. Dr. Weber had not yet 
received a report from Iowa City.) 

Claimant's wife of 33 years generally verified claimant's 
complaints and corroborated his testimony. She has observed the 
claimant having difficulty reaching to get a coffee cup out of a 
cupboard, driving, sitting through a movie or wedding reception, 
attempting to help carry one 2 x 4 board, and vacuuming. 

APPLICABLE LAW 

The claimant has the b~·den of proving by a preponderance of 
the evidence that the injury of July 24, 1979 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Bo¥¥s, 236 Iowa 296, 18 N.W.2d 607 (1945 ). A 
poss1bll1ty 1s 1nsu lcient: a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Method ist 
llospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
(1956). If the claimant had a preexisting condition or disability 
that 1s aggravated, accelerated, worsened or lighted up so that 
it results in disability, claimant is entitled to recover. 
Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812, 
(l962J. 

Functional disability 1s an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 251, (1963). 

In Floyd Enstrom v. Iowa Public Service Company, Appeal 
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Decision filed August S, 1981, the industrial commissioner 
discussed the concept of industrial disability: 

There is a common misconception that a find i ng 
of impairment to the body as a whole found by a 
medical evaluator equates to industrial disability. 
Such is not the case as impairment and disability 
are not identical terms. Degree of industrial 
disability can in fact be much different than the 
degree of impairment because in the first ins t ance 
reference is to loss of earning capacity and in the 
later to anatomical or functional abnormality or 
loss. Although loss of function is to be con
sidered and disability can rarely be found without 
it, it is not so that an industrial disability is 
proportionally related to a d egree of impairment of 
bodily function. 

Factors considered in determining industrial 
disability include the employee ' s medical condition 
prior to the injury, after the injury and present 
condition; the situs of the injury, its severity 
and the length of healing period; the work ex-
perience of the employee prior to the injury , after 
the injury and potential for rehabilita tion; the 
employee's qualifications intellectually, emotionally 
and physically; earnings prior and subsequent to 
the injury; and age, education, motivation, and 
functional impairment as a result of the injury and 
inability because of the injury to engage in 
employment for which the employee is fitted. Loss 
of earnings caused by a job transfer for reasons 
related to the injury is also relevant. These are 
matters which the finder of fact considers collectively 
in arriving at the dete rmlnat1on of the degree of 
industrial disability. 

There are no weighting guidelines that are 
indicated for each of the factors to be considered. 
There are no guidelines which give , for e xample, 
age a weighted value of ten percent of t otal, 
education a value of fifteen percent of total, 
motivation - five percent; work experience - thirty 
percent, etc. Neither is a rating of functional 
impairment entitled to whatever the degree of 
impairment that is found to be conclusive that it 
directly correlat es to that degree of industrial 
disabi lity to the body as a whole. In other words, 
there are no formulae which can be applied and then 
added up to determine the degree of industrial 
disability. It therefore becomes necessary for the 
deputy or commissioner to dr aw upon prior experience, 
general and specialized knowledge to make the 
finding wi th regard to degree of industrial disability. 

ANALYSIS 

That claimant had preex lsitng spur formation and stenosis in 
the cervical spine is confirmed by the x- rays and medical 
evidence in general. However, the record read as a whole 
corroborates the medical e xperts' opinions regarding the causation 
of claimant's complaints which they treated. Claimant may have 
had occasional discomfort after working a full day of construction 
and did seek treatment on one occasion four years before the 
1979 injury, yet he did continue to work heavy construction. It 
may be that the preex isting condition would have disabled the 
claimant in time. However, that is not the circumstance herein. 
Rather, the work injury on July 24, 1979, which was severe by 
description , materially aggravated claimant's preex isting 
condition. The subsequent course of complaints and treatment 
were direc t ly traceable to the work injury. 

Claimant ' s injury ls to the body as a whole, and therefore, 
he is entitled to an assessment of his industrial disability. 
The impairment rating of Dr. Herzberger appears low when com
pared with other cases the undersigned has reviewed. Of course, 
Dr. Herzberger was rating the resultant impairment from his 
surgery only and did not utilize any standardized guides. 
Likewise, Dr. Weber's conclusion appeared too high--he obviously 
wished to step beyond the arena of impairment into that of loss 
of earning capacity. In any event, the doctors seemingly agree 
that claimant should avoid heavy construction and confirm that 
claimant has some mild limitation of neck movement and loss of 
strength in the upper left e x tremity, with secondary pain. Or. 
Bonda recommended a 30 pound restriction and avoidance of 
excessive neck bending and t wisting. Indeed, claimant suffered 
a flareup when he attempted a return to heavy construction work 
in August of 1981. 

Claimant's age, education and limited work experience might 
make obtaining suitable lighter work or retraining difficult. 
However, aside from attempting a return to heavy construction, 
claimant has made no effort to look for suitable work and has 
not inquired into any retraining programs. That claimant may 
not be oble to complete certain home projects does not establish 
that he is unable to pursue some form of gainful employment 
especially in light of the medical record, in general, and Dr. 
Berzberger's conclusions, in particular. Claimant has at least 
acknowledged that he feels capable of doing some wall painting, 
carrying objec ts in a certain manner with the left hand, and 
operating a backhoe for short periods of time. As noted by Dr. 
Honda, the claimant is right-handed. The reason behind claimant's 
diffic ulty with sitting and standing for long periods of time is 
not entirely c lear. Nevertheless, it is obvious that he has not 
made any attempt to find work allowing him to alternate standing 
and sitting. 

Taking into consideration all of the factors of industrial 
disability disc ussed above in addition to the severity of the 
injury, number of surgeries and hospitalizations, and ongoing
ness of the complaints in the aggravated area, the record 
supports finding that claimant has suffered a SO percent loss of 
earning capacity as a result of the July 24 , 1979 work injury. 

With regard to the length of healing period, Dr. Honda's 
statement that claimant reached maximum improvement as of August 
13, 1980 Is contradicted by subsequent events. Dr. Weber's 
opinion that medical improvement was no longer anticipated as of 
his March 29, 1982 examination of the claimant is discounted 
because Dr. Weber was not instrumental in claimant's care 

following Dr. Herzberger's surgery until Dr. Herzberger released 
the claimant from his care on a p.r.n. basis on March 12 , 1982. 
Dr. Herzberger was not asked to state an opinion on the healing 
period issue. By letter dated December 28, 1981 (defendants' 
e xhibit Bl defendants asked Or. Herzberger for a permanency 
rating if he felt claimant had r eached maximum recovery. Dr. 
Herzberger responded on January 19, 1982 wi t h a copy of the 
letter he sent to claimant' s counsel on November 9, 1981. The 
letter contains a permanencr rating. (Claimant's e xhibit S.) 
The January 19 , 1982 date will be construed as Dr. Herzberger ' s 
evidence on the healing period issue. 

With rega r d to the bill from the University of Iowa Hospitals 
and Clinics, claimant's testimony and that of Dr. Weber were 
inconsistent. No report was offered into the record to explain 
the reasonableness and necessity of the treatment. Claimant has 
not sustained his burden of proof under Code sect ion 8S.27. 

FINDINGS OP FACT AND CONCLUSIONS OP LAW 

WH EREFORE, for all the reasons set forth above, t he undersigned 
hereby makes the following findings of fact and conclusions of 
law: 

FINDING 1. Spur formation and stenosis were present in claimant's 
cervical spine prior to July 24 , 1979; claimant sought medical 
care for sharp pains in his left arm for a brief period of time 
in April of 1976; claimant occasionally e xperienced left arm 
discomfort after completing a day of construction work prior to 
the date of injury. 

FINDING 2. On July 24, 1979 claimant was struck in the back of 
the head and neck by a heavy cable that had snapped loose from a 
nearby crane. 

FINDING 3. Aside from returning to light duty status from July 
26, 1979 to August 9, 1979 and unsuccessfully attempting a 
return to heavy construction on or about August 1981, claimant 
has not worked since the date of injury. 

FINDING 4 . Claimant underwent an anterior discectomy and fusion 
at C5-b and C6-7 in November of 1979 and a decompressive laminecto■ 
of C4 through C7 in February of 1981. 

FINDING 5. The July 24, 1979 work injury materially aggravated 
c l aimant's preexisting condition. 

CONCLUSION A. Claimant sustained his burden of proving that the 
July 24, l979 injury ls the cause of the disability on which he 
bases his claim. 

FINDING 6. Claimant is 53 years old. 

FINDING 7. Claimant completed three years of high school. 

FINDING 8. Claimant's wor k history has been limited to construction 
work e xcept for some part-time operation of a drill press. 

FINDING 9. Claimant continues to complain of neck and shoulder 
pain and loss of strength in the upper left extremity. 

FINDING 10. Claimant is not capable of returning to heavy work 
but is capable of performing light work ; he is right handed. 

FINDING 11. Claimant has not attempted to look for work, e xcept 
for hlS returns to defendant employer mentioned in Finding 3, or 
to seek retraining. 

CONCLUSION B. Claimant has sustained a fifty percent (SO\) loss 
of earning capacity as a result of the July 24, 1979 work injury. 

FINDING 12. Significant medical improvement was no longer 
anticipated as of January 29, 1982. 

CONCLUSION C. Pursuant to Code section 8S.34 (1), claimant's 
healing per1od ended as of January 29, 1982. 

FINDING 13. Claimant did not establish that treatment at the 
University of Iowa Hospitals and Clinics was reasonable and 
necessary. 

CONCLUSION D. Pursuant to Code section 85.27, claimant is not 
entitled to reimbursement of the offered medical expense. 

ORDER 

THE REFORE , IT IS ORDE RED t ha t the defendants oav t he c lair1nt 
t wo hundred fifty (2SO) weeks of permanent partial disability at 
the rate of one hundred ninety-six and 98/100 dollars ($196.981 
per week. Pursuant to Code section 8S.34(2) permanent partial 
disability benefits shall begin as of January 30, 1982. 

Defendants are ordered to pay the claimant healing period 
benefits from the date of injury through January 29, 1982 at the 
rate of one hundred ninety-si x and 98/ 100 dollars ($196.98) pee 
week and minus those periods of time when claimant was working. 

Compensation that has accrued to date shall be paid in a 
lump sum. 

Credit is to be given to defendants for the amount of 
compensation previously paid by them for this injury. 

Cost of the proceeding are taxed to the defendants. See 
Industrial Commissioner's Rule 500-4.33. 

Interest shall run in accordance with Code section 8S.30. 

A final report shall be filed by the defendants when this 
award is paid. 

Signed and filed this ),Yti-,,day of September, 1983. 

, ... 
LEE: 11 . JACKWIG 
DEPUTY INDUSTRIAL COIIK ISSIONE~ 
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BEFORE THE I~A INDUSTRIAL COMMISSIONER 

HAROLD SANFORD, 

Claimant, 

vs. 

ALLIED MAINTENANCE CORP., 

Employer, 

and 

CNA INSURANCE COMPANY, 

Insurance Carrier , 
Defendants. 

INTRODUCTION 

File No. 530493 

REVIE1'1 

R E O P E N I N G 

D E C I S I O N 

This is a proceeding 1n review-reopening brought by Harold 
Sanford, claimant, against Allied Maintenance Corp., employer, 
and CNA Insurance Company, insurance carrier, defendants, to 
recover additional benefits under the Iowa Workers' Compensation 
Act for an injury arising out of and in the course of his 
employment on March 12, 1979. It came on for hearing on Hay 24, 
1984 at the office of the Iowa Industrial Commissioner in Des 
Moines, Iowa. It was considered fully submitted at that time. 

The industrial commissioner 's file shows a first report of 
injury received March 14, 1979. A form 2A received Hay 8, 1981 
shows the payment of twelve weeks and three days of healing 
period benefits and the payment of 75 weeks of permanent partial 
disability, representing fifteen percent of the body as a whole. 

At the time of hearing the parties stipulated to a rate of 
$150.80 and to the fairness of the medical expenses. 

The record in this matter consists of the testimony of 
claimant; claimant's exhibit l, a series of medical expenses; 
claimant's exhibit 2, a letter from Brian J. Crosser, o.c., 
dated October 7, 1983; defendants' exhibit A, a letter from 
Clement J. Hessel, Jr., dated April 15, 1981; defendants' 
exhibit B, a letter from Dorothy L. Kelley dated February 28, 
1983: defendants' exhibit D, notes from Richard T. Beaty, 0.0.: 
defendants' exhibit E, a letter from Dr. Beaty dated March 18, 
1983: defendants' exhibit F, a letter from Dr. Beaty dated Hay 
6, 1983 with accompanying record of a CT scan; defendants' 
exhibit G, a record of computerized tomography from March 22, 
1983; defendants' exhibit H, medical records from Orthopaedists 
Limited, P.C.; defendants' exhibit I, records from Five Points 
Chiropractic Clinic; and defendants' exhibit J, a letter from Dr. 
Beaty dated May 20, 1983. Official notice was taken of those 
matters which can be included in the record as well as the 
interrogatories. See Iowa Code section 17A.l2(6)(a). 

Defendants' objection to claimant's exhibit 1 was considered 
1n evaluating that exhibit. Defendants' objections to exhibits 
J and 4 are sustained. However, the undersigned has reviewed 
those exhibits and finds that their inclusion would not affect 
the ultimate outcome of this case. Defendants' objection was to 
the timeliness of those reports. 

Industrial Commissioner Rule S00-4.17 provides: 

Each party to a contested case shall serve all 
reports of a doctor or practitioner relevant to the 
contested case proceedin~ in the possession of the 
party upon each opposing party. The service shall 
be received prior to the time for the prehearing 
conference. Notwithstanding 4.14(86), the reports 
need not be filed with the industrial commissioner; 
however, each party shall file a notice that such 
service has been made in the industrial commis
sioner's office, identifying the reports sent by 
the name of the doctor or practitioner and date of 
report. Any party failing to comply with this 
provision shall be subject to 4.36(86). 

A petition for review-reopening was filed February 7, 1983. 
This matter was preheard on September 29, 1983. On October 3, 
198J a prehearing order was entered which provided that claimant 
was to receive the report from the Troxell Clinic by October 28, 
1983. Depositions were to be set by November 25, 1983. The 
case was assigned with a nota bene which provides in part: 

No request for continuance based on an allegation 
that the record will not be completed prior to the 
date of the hearing will be granted unless filed by 
Hay 7, 1984. No provision wi ll be made for the 
record to remain open after the hearing. Industrial 
Commissioner Rule 500-4.31. Nor will a report that 
has not been timely e xchanged to allow the opposing 
party an opportunity to cross-examine be received 
1nto evidence. 

On March 14, 1984 ~laimant filed a motion to extend discovery 
which was denied. Claimant asserts that Dr. Crosser's reports 
of May 21, 1984 and May 23, 1984 are interpretations of his 
prior report dated October 7, 1983. Had claimant seen the need 
for additional explanation, he should have sought it at an 
earlier time. The reports will not be included in this record. 

ISSUES 

The issues 1n thin matter are whether or not there is a 
causal relationsh,p between claimant's 1n3ury and any additional 
disability he now suffers; whether or not cl~1mant 1s entitled 
to further permanent pact1al disability ben fits; and whether or 
not expenses incurred under Iowa Code section 8S.27 were authorized. 

STATEMENT OF THE CASE 

Twenty-three year old married claimant, who has a_high 
school education with a semester 1n electronics training, 
testified to work experience while he was in school as a stocker 
in a grocery store. After his graduation from high school in 
June of 1978 he went to work for defendant employer where he was 
classified as a plant serviceman with such duties as driving a 
forklift, loading trucks and pulling computer cards. He terminated 
his employment on June 1S, 1979 because he felt h~ was unable to 
do his job. He was earning $6.40 hourly at the time. 

Claimant went to work at a grocery store at a salary of $5.00 
per hour as manager of the frozen food and dairy section where 
he did stocking and ordering. When he began to believe the 
store would close, he moved to another store where he worked in 
the same department at $3.35 per hour. He did not lift anything 
heavier than 25 or 30 pounds. After about six months and 
because he was tired of working in grocery stores, he moved to 
Davenport where he eventually found a Job working in a stereo 
storP doing repairs and selling home and car stereos. His 
earnings were $3.25 per hour with a commission after he was on 
the job three months. He did some lifting and moving of equip
ment. His next job was selling automotive supplies and running 
the installation shop with wages of $4.25 per hour. He did no 
actual installation himself. He answered the phone and placed 
orders. Claiman t's present job is with a beer distributor for 
whom he drives a truck delivering the palletized beer, sells, 
keeps books on the inventory and collects money. 

Claimant described his injury in his answers to interrogatories 
signed December 24, 1980 as follows: 

In January, 1979 while at work at Allied Maintenance 
Corp . /Hidwest Dispatch I lifted a tractor tire off . 
the floor - I noticed a sharp pain in my lower back 
and immediately reported my injury to my supervisor. 
My supervisor sent me to Des Hoines General Hospital. 
X-rays were taken, I was given a prescription and 
discharged back to work. From then on my back 
bothered me, however, the pain ~ad not reached a 
point where I could not work. On or about ~arch 
12, 1980 [sic] while at work at Allied Maintenance 
Corp . /Midwest Dispatch I was loading a truck when I 
again noticed a very sharp pain in my back, this 
time so severe that I could hardly walk. I immediately 
reported my injury to my supervisor who again sent 
me to Des Hoines General Hospital. I do not recall 
any x-rays taken this time. I was then sent to the 
company doctor who treated me for about a week and 
one-half. I was then sent to Wilden Clinic in Des 
Hoines where I received hot pack treatments. I was 
then sent to Dr. Boulden in Des Hoines. Allied 
Maintenance Corp./Midwest Dispatch and/or its 
compensation carrier should have all these records. 

Claimant reported that Dr. Boulden explained to him that he 
had an unusual condition for a person of his age and that he had 
two discs in his back which were trying to grow together. Dr. Boulden 
tried physical therapy, traction and exercises. He gave claimant 
a TENS and a back brace. 

Claimant was wearing the TENS on Hay 7, 1979 when he tried 
to go back to work. Be was assigned to pulling tires. He was 
unable to complete the day. Dr. Boulden suggested he try other 
work. He was unsure if he had discussed with the doctor his 
plan to return to school. 

Claimant acknowledged having an automboile accident in 
December of 1979 after he fell asleep at the wheel. His car was 
totaled when he ran into t wo telephone poles. He claimed that 
he had neither cuts nor bruises from that incident. 

In Hay of 1980 he saw Dr. Boulden for increased symptoms 
after heavy lifting at work for one of the grocers. He did not 
recall filing a compensation claim at that time. Eventually, Dr. 
Boulden gave him a rating of ten percent and told him he would 
have to exercise for the remainder of his life. 

Claimant filed a petition for additional workers' compensation 
benefits in October of 1980 . He was represented at that time by 
attorney Harris. He was sent by defendants for evaluation by Dr. 
Beaty who told him to exercise and to avoid heavy lifting. He 
assigned an impairment rating of twelve percent. 

Claimant described his complaints in December of 1980 thusly: 
I have constant lower back pain. On a scale of one 
to ten with ten being the most severe, the intensity 
of the pain varies from three to six. On occasion, 
the pain has been sufficient enough to wake me up 
during the night. I am unable to find a comfortable 
position. I have lower back pain when I am standing, 
sitting and laying down. 

With the advice of Attorney Harris, claimant settled his 
claim. Settlment documents approved by Deputy Industrial 
Commissioner E. J. Kelly show an agreed industrial disability of 
fifteen percent to the body as a whole with defendants having 
paid all "relevant hospital and medical expenses submitted.• 

Clatmant recalled that after his move to Davenport he began 
trent1n9 with Ors. Troxell, Care and Crosser with the latter 
doctor being consulted sometime after August of 1982. 

Claimant acknowledged having seen a letter dated April 1S, 
1981 to his attorney from Clement J. Ressel, Jc., which states: 
•r feel that any medical other than by the above doctors [Dr. Beaty 
and Dr. Blacksmith) or by an orthop~d1c surgeon of our choice 
will not be authorized. " Be, li~ewise, had seen a letter dated 
February 28, 1983 from defendants' counsel to his present 
attorney informing him of an examination by Dr. Beaty and 
offering care by that physician. The letter states that •any 
other care, without prior approval of the Employer and Insurer 
will be considered to be unauthorized relative to any payment.• 

Claimant admitted being told that Dr. Beaty would provide 
him with treatment. He agreed that he has had no surgery, that 
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he has been scheduled for no surgery, that he has not seen Dr. Crosser 
since July 1983 and that he has made no request to the insurance 
carrier for additional care. 

Claimant's lnterrogatories from Hay 18, 1983 give as his 
current complaint "(l]ower back pain causes discomfort most of 
the time .• 

Claimant thought that he saw Dr. Crosser beglnning after 
August 1982. He conceded that the doctor dld not know his 
condition before he entered the settlement agreement. Claimant 
indicated that he understood from the settlement agreement that 
defendants would continue to pay his medical benefits. He 
persisted in treatment with Dr. Troxell because he thought he 
saw improvement in his varying condition. Be began seelng Dr. Crosser 
because 1t was easier to get in to see h i m due to his more 
fle x ible schedule. Claimant said both that the treatments made 
him feel better by taking away the pain and that he was not sure 
if they were helping or hurting him, but he did what the chlropractor 
recommended. He reported going directly from treatments by Dr. Beaty 
to treatments by Dr. Crosser. 

Claimant denied back problems before an incident at work in 
January of 1979. 

A note from Des Hoines General Hospital shows claimant was 
seen in the emergency room on January 31 , 1979 with an acute 
myofascial back strain. 

William R. Boulden, H.D., first saw claimant on April 3, 
1979 and took a history like that given by claimant in his 
interrogatory. Claimant complained of pain in the small of the 
back with no radiation into his legs or feet. There was neither 
hypesthesia nor pacaesthesia. There was no pain with coughing 
or sneezing. 

Claimant was tender in the lower middle of the lumbar spine 
at LS-Sl. There was no muscle spasm. Forward flex ion was 
limlted by pain . Lateral bending was full. Straight leg 
raising caused pain in the small of the back. Deep tendon 
reflexes were equal and there was no motor weakness or sensory 
change. X-rays showed disc space narrowing at L5-Sl. Dr. Boulden's 
impression was degenerative disc disease with myofascial irritation 
of the lumbosacral ceglon. He proposed that claimant be placed 
on an anti-inflammatory, an active physical therapy program and 
a back flexion e xercise program. 

When claimant was seen the next week, heavy pelvic traction 
was initiated. As that failed to improve claimant's conditlon, 
he was placed on bedcest with Butazolidin Alka. A T~NS was then 
tr led. 

On Hay 11, 1979 De. Boulden noted claimant ' s attempt to 
return to work and expressed the opinion that claimant is 
incapable of working at lifting heavy objects or stooping. The 
doctor indicated discussing with claimant claimant's changing 
jobs or returning to school. Claimant was given a chaicback 
brace which seemed to improve his condition. 

Claimant was seen on December 20, 1979 at which time he told 
of tolerable occasional pain in the lower back with no radiation. 
There was no neurological deficit. X-rays were viewed as , 
confirmation of a degenerative disc at L5-Sl with no progression. 
Claimant was given a permanent partial disab i lity rating of ten 
percent. 

Claimant returned on March 24, 1980. His examination at 
that time was unremarkable and it was recommended that he 
relnstitute the back flexion exercise program. 

A letter from Dr. Boulden dated Hay 27, 1980 reports a 
follow-up on claimant's degenerative disc disease after claimant 
was doing heavy llfting at wock and projects a release foe a 
return to work on Hay JO. The letter indicates fusion of LS to 
Sl was discussed with claimont. 

Richard T, Beaty, D.O., reported his findings relating to 
claimant in a letter dated Pebruary 9, 1981. Claimant gave a 
history which is essentially that set out in his interrogatories. 
Claimant complained of low back and right leg pain worsened by 
bending, coughing and sneezing. Measurement of claimant's lower 
extremities were equal. Claimant forward flexed to 15° at which 
point he had pain. Lateral flexion to the right and left was to 
15° with pain. Rotation was to 30° right and left. Straight 
leg raising was to 65° on the right and to 90° on the left. 
Orthopedic testlng was negative. 

De. Beaty ' s impression was chronic lumbar myofascial strain 
with the possibility of a degenerative disc or herniated nucleus 
pulposis not totally excluded. He recommended that claimant 
continue ~xercises and avoid prolonged standing or heavy lifting. 
Claimant was given a permanent partial disability of twelve 
percent based on a "clinically established disc with residuals, 
(and) lack of motion as those measured today." 

Dr. Beaty saw claimant on March 18, 1983 at which time 
claimant complained of chronic low back pain with no radiation. 
Straight leg raising was positive at 60° bilaterally. No reflex 
changes, sensory loss or radlcular pain were elicited with 
testing. 

X-rays showed a batwing deCocmity of the (ifth lumbar 
vertebra with attempts at sacralization. There was narrowing of 
the L5-Sl interspace. Otherwise, x-rays were negative for 
fracture or dislocation. Dr. Beaty ordered a CT scan. 

The CT scan was done on March 22, 1983 and was interpreted 
by G. G. Green, H.D., a$ revealing the "(s]uggestlon of slight 
stenosis of the latecal recesses between L4 and LS," There was 
no evidence of a herniated intervertebral disc. 

Dr. Beaty was unsure whether or not the stenosis seen in the 
CT scan was responsible for claimant's pain. Arrangements were 
made for claimant to have whirlpool, hot packs and progressive 
resistive exercises three times a week for a month. Claimant 
failed to return for re-evaluation on Hay 3, 1983. 

on Hay 20, 1983 Dr. Beaty wrote: "I would continue to rate 
his percentage of impairment at approximately 10\, based primarily 
on limitation of motion of the lumbar spine. " 

Claimant was seen at the Pive Point Chiropractic Clinic on 
August 19, 1980 at which time some testing of the dorso-lumbar 
spine was positive. Motion in that area produced pain at L4-5. 
Flex ion was to 80 degrees, extension 20 degrees, left and right 
lateral flexion to 35 degrees and l eft and right rotation to 20 
degrees. 

On November 5, 1980 testing was done again at which time 
fewer tests were positive. Dorso-lumbar motion was flexion 65°, 
extension 25°, left and right lateral flexion 20° and left and 
right rotation 20°. 

Claimant was seen on February 4, 1983 at which time he told 
of headaches, tiring of his legs , stiffness over the last days 
and months, sharp pain in the low back, pain in the base of the 
neck, a breathing problem and an increased heart rate. Range of 
mo t ion testing was confined to the cervical spine where there 
was a decrease in e xtension and right and left lateral rotation. 

A letter from Brian J. Crosser , D. C., appears to discuss 
claimant ' s e xamination of March 24, 1983. At that time claimant 
complained of lower lumbar pain , headaches every other day from 
muscle tension in the low back causing pain to the top of his 
head and pain down the back of his legs. Many of the tests . 
performed were positive. All motions of the dorso-lumbar spine 
produced pain. Flexion was to 55°, extension to 30°, left 
lateral flexion to 30°, right lateral flexion to 45°, left 
rotation to 25° and right rotation to 30°. Findings were of a 
misalignment of SL , 6T and lT with disc protrusion and pressuce 
on the corresponding spinal nerve roots. Recommended care was 
for tceatment two times weekly for six weeks and once weekly for 
eight weeks. 

X-rays showed a batw1ng anomaly at L5 bila t erally. There 
was loss of normal A/P cervical and lumbar curvature. There was 
disc thinning at LS. A right scoliosis in the lumbar spine and 
a compensatory left scoliosis in the thoracic spine were seen. 
vertebral subluxations were observed at L4 and 5, T7 and C7. 

Dr . Crosser ' s diagnoses were a traumatically induced acute 
lumbar strain/sprain with myofascial residuals and lumbar_disc 
syndrome. Claimant was given a permanent partial disability 
rating of twenty percent based on x-ray studies , motion,palpation 
of the lumbosacral spine and the orthopedic, neurologic and 
physical examinations. 

APPLICABLE LAW AND ANALYSIS 

Iowa Code section 86.14(2) mandates: 

In a proceeding to reopen an award for payments 
or agceement for settlement as provided by section 
86.13, inquiry shall be into whether or not the 
condition of the employee warrants an end to, 
d1minishment of, or increase of compensation so 
awarded or agreed upon. 

An agreement for settlement ended the litigation in a prior 
arbitration proceeding filed October 30, 1980. In.that_agceement 
the parties agreed that claimant had a personal 1n1ury in the 
form of a low back strain arising out of and in the course of 
his employment; that claimant was paid healing period from March 
16, 1979 through June 7, 1979; that claimant was paid a fifteen 
percent body as a whole industrial disability; and that all 
relevant medical expenses had been paid, 

Settlement was approved on April 15, 1981. 

The case law relating to review-ceopenin; proceedings is 
rather e xtensive: 

The opinion of the Iowa Supreme Court in Stice v. Consolidated 
Indiana Coal Co., 228 Iowa 1031, 1035, 291 N.W. 452 (1940) 
stated: "That the modification of ... (an) award would depend 
upon a change in condition of the employee since the award was 
made.• The court cited the law applicable at that time which was 
"if on such review the commissioner finds the condition of the 
employ~e warrants such action, he may end, diminish, or increase 
the compensation so awarded" and stated at 1038: 

that the decision on review depends upon the 
condition of the employee, which is found to e x ist 
subsequent to the date of the award being reviewed . 
We can find no basis for interpreting this language 
as meaning that the commissioner is to re-determine 
the condition of the employee which was adjudicated 
by the former award. 

The court in Bousfield v. Sisters of Mercy, 249 Iowa 64, 86 
N.W.2d 109 (1957) at 69, cited prior decisions and added a new 
facet to review-reopening law by stating: 

But it is also true that unless there is more than 
a scintilla of evidence of the inccease, a mere 
difference of opinion of experts or competent 
observers as to the ercenta e of disabilit 
~r sing from the original in1ury would not b! 
sufficient to justify a different determination 
by another commissioner on a petition for review
reopening. Such is not the case before us, for 
here there was substantial evidence of a worsening 
of her condition not contemplated at the time of 
the first award. (emphasis added) 

Further clarification was provided: 

In the matter before us the claim is not from 
temporary disability to permanent partial, but for 
a greater degree or percentage of permanent partial 
disability from that for which she was compensated. 
There is no material distinction. Degree as well 
as type is contemplated in the statute. Proof as 
to the subsequent condition is the important factor. 
It is claimant's position that she offered sub
stantial competent evidence that her physical 
disability resulting from the orig i nal injury was 
not 20\ as originally believed, an~.upon which she 
received compensation, but now proves to be 25\. 
Defendant-employer's contention before the commis
sioner, before the district court , and now before 
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us is tha t t he evidence did no more than confirm 
the or i ginal findings of disability and that no 
competen t facts were related to conf i rm a change 1n 
claimant ' s condition . This was the basis of the 
d i str i ct court ' s judgment, but one in which we 
cannot agree . Some p rogressive deterioration was 
rela ted by t he c l a i mant and confirmed by the doctor. 
It was sufficien t evidence to permit the commis
sioner t o de t ermine whether the percentage of 
permanent par tial disability had actually been 
underes t imated 1n the former a ward. The doctor ' s 
opinion tha t the disabili ty considering her history 
was 5% in e xcess of t he 20% apparently originally 
determined after the first operation Justifies the 
rev iew reopening. 

In Bendecson v. Iles, 250 Iowa 787, 794, 96 N.W.2d 321, 
(1959), questions t o be asked were listed in the opinion and 
included: 

[Didi claimant, by sufficient competent evidence, 
show a change since the a ward was made, in his 
capa c i ty to perform gainful labor? Was there a 
change i n the degree o f his industrial disability-
a reduction of earning capacity? 

A major pronouncement came in the case of Cosek v. Carmer 
& Stiles Co . , 158 N.W. 2d 731, 732 (Iowa 1968). The op1n1on 
there said tha t " (o)n a review- reopening hearing claimant has 
the burden o f showing by a preponderance of the evidence his 
r igh t to compensation in addition to that accorded by a prior 
agreement or adJudication.• The opinion went on to discuss the 
~ommon understanding that "if a claimant sustained compensable 
injuries of which he was fully aware at time of prior settlement 
or awa rd, but f oe some unexplainable reason failed to assert it 
(sic), he cannot, for the first time on subsequent review 
proceed ings, c l aim additional benefits . • The opinion continued 
at 733 " [b)ut according to the apparent majority view, if a 
c l aimant does not know of other employment connected injuries or 
disability at time of any prior agreement or adjudication, he is 
not o rdinarily barred from later asserting it [sic) as a basis 
for additional benef i ts . • The court went on to hold at 735 that 
"cause for al l owance of additional compensation exists on proper 
showing that f acts relative to an employment connected injury 
e xisted bu t were un known and could not have been discovered by 
the e xercise of r easonable diligence, sometimes referred to as a 
substantive omission due to mistake , at time of any prior 
settlement o r a ward." 

Further refinement was prov ided by the Iowa Court of Appeals 
1n Meyers v. Holiday Inn , 277 N.W.2d 24 (Ct . App. Iowa 1978). 
The per curiam opinion in that case at page 26 discussed the 
problem and the solution t~usly: 

The question we must decide is whether a mistaken 
assessment of the e xtent of a claimant's disability 
later modified to correspond with findings made in 
subsequent medical evaluation will support an 
increased award on review reopening. It is clear 
that 1f the subsequent evaluation results from an 
unexpected deterioration of the claimant's physical 
condition , a rev i ew reopening will lie. (Citation) 
But does the same hold true when the later evaluation 
results from the failure of a diagnosed condition 
to improve to the extent anticipated. 

It makes little difference from the standpoint of 
the Injured claimant whether a physical condition 
r esulting from an injury prog ressively worsens 
beyond what was anticipated or fails to improve to 
the e xtent anticipated. Either situation results 
in the industrial commissioner being unable to 
fairly evaluate the claimant ' s condition at the 
t i me of the arbitration hearing . 

Hore recently, the court said that "[a]n increase in indus
trial disability may occur without a change in physical con
dition. A change in earning capacity subsequent to the original 
a ward which ls proximately caused by the original injury also 
constitutes a change in condition .. . . • Blacksmith v. All-American, 
!!!£. , 290 N. W. 2d 348, 350 (1980); Mcspadden v. Big Ben Coal co., 
288 N.W.2d 181, 192 (1980) . 

Claimant has the burden of proving by a preponderance of the 
evidence that increased incapacity which entitles him to additional 
compensation is a pr ox imate result of the original 1nJury. 
Deaver v. Armstron~ Rubber Co., 170 N.W.2d 455, 457 (Iowa 1969]. 
Wagne r v. Otis Radio & Electric Co., 254 Iowa 990, 993, 119 N.~.2d 
751 (1963). 

It is necessary to e xamine claimant's condition at the time 
of his settlement and his condition at present to see if there 
has been a change under the Iowa case law which warrants an 
increase in the compensation agreed upon. 

Claimant is older than at the time of settlement, but his 
aging was certainly to be anticipated. At the time of the 
settlement claimant had a high school education and was taking 
an e l ectronics course. He subsequently completed that course. 
Presumably, an increase in education would likely lower claimant ' s 
i ndustrial disability as more Job opportunities would be available 
to him. Claimant had terminated his employment with defendant 
employer prior to his settlement. At that time he had work 
e xperience in grocery.stores and in the service department of a 
stereo store. Claimant now has additional work experience in 
selling automotive parts and in working with a beer distributor. 
Claimant ' s complaints at the time of his settlement were constant 
low back pa i n •·hich was present whether he was standing , sitting 
or lying down. His current complaint is of "(l)ower back pain 
(whlch) causes discomfort most of the time." Prior to the 

,settlement, claimant had a restriction against heavy lifting. 

Dr . Beaty saw claimant both before his settlement was 
entered and after his present action was instituted . In 1981 
straight leg raising was accomplished to 65° on the right and 
90• on the left. In March of 1983 straight l ft• raising was 
positive at 60° bi l aterally. X-rays in 1983 .howed a batwing 

deformity, but no x- rays were available in October of 1981. Dr. 
Beaty found no radicular pain, The orthopedic surgeon continued 
to rate claimant's impai rment at approx imately t en percent. 

Claimant ' s range of motion on comparison between ear l y 1981 
and March of 1983 are as follows: forward flexion 1981, 15 ° ; 
1983, 55°; extension 1981 , 15°; 1983, 30° ; r ight rotation 1981 , 
30°; 1983, 30° ; left rotation 1981, 30°; 1983, 25°; right 
lateral fle x ion 1981, 15°; 1983 , 45°; and left lateral fle x1on 
1901, 15•; 1903 , 30• . 

Dr. Crosser found radicular pain along the sciatic nerve 
distribution. No atrophy was present. There were no $ensory 
changes. There were no reflex changes. Dr. Crosser assigns a 
functional impa i rmen t rating of 20 percent, 

The tone of Dr. Beaty's letters suggest that claimant's 
functional impairment remains about the same as in 1981. 
Claimant ' s range of motion in almost all cases substantial ly 
improved . Dr. Crosser, who did not see claimant until after the 
settlement agreement, assigns an impairment of 20 percent . That 
rating is high in the experience of the undersigned for someone 
who has not had back surgery. 

Applying the Iowa case law to the facts here presented does 
not result in finding a change of condition. Stice v. Consolidated 
Indiana Coal Co., 228 Iowa 1031 , 291 N. W. 452 (1940] makes it 
clear that in a review-reopening situation the commissioner is 
not to redetermine what has gone on before. What industrial 
disability claimant might have been awarded had he taken his 
case to hearing initially is irrelevant . Be, with the advice of 
counsel, settled his first claim, 

In Henderson v. Iles, 250 Iowa 787, 96 N.W . 2d 321 (1959) the 
court said to ask whether "sufficient competent evidence" shows 
a change 1n claimant's capacity for gainful labor and whether 
there has been a further reduction in earning capacity. Based 
on the evidence offered by claimant herein, those questions most 
be answered in the negative. 

Neither does this case encompass a situation in Cosek 
v. Carmer & Stiles Co., 158 N.w. 2d 731, 732 (Iowa 1968) . In 
Cosek, the court held at 735 "cause for allowance of additional 
compensation exists on proper showing that facts relative to an 
employment connected injury existed but were unknown and could 
not have been discovered by the exercise of reasonable diligence." 
The claimant's initial complaint was of his back. No new injury 
has been discovered. Recent medical evidence speaks of a 
batwing anomoly but whether that was a newly developed condition 
related to claimant"s injury or preexisting or congenital 
problem is not apparent. In all likelihood, it is the latter. 
Dr. Beaty was aware of the condition and did not increase his 
impairment rating. 

Meyers v. Holiday Inn, 277 N.W . 2d 24 (Ct. Ap. Iowa 1978) 
dealt with an unexpected deterioration in claimant ' s phys i cal 
condition or in the alternative a failure to improve. The 
matter sub judice presents neither situation. Dr. Boulden 
anticipated a lifetime of exercises for claimant. Dr, Crosser 
recently found radicular pain, but his other findings are not 
support i ve of a neurological problem. Dr. Beaty, an orthopedic 
surgeon, doing the same testing found no radiculopathy. Claimant's 
condition neither has deteriorated nor failed to improve . 

Blacksmith v, All American, Inc., 290 N.W.2d 348 (1980) 
offers claimant a new avenue of recovery by stating that a 
change in a review-reopening may be something other than a 
physical change. Claimant at the time of his settlement was 
working at a job that paid less money than his work at the time 
of his injury. His job situation in all probability has been 
improved with his move to employment by the beer distributor. 

Overall, claimant's circumstances are most like those of the 
claimant in Bousfield v. Sisters of Mercy, 249 Iowa 64, 86 N.W.2d 
109 (1957), In that case the supreme court pronounced that "a 
mere difference of opinion of experts or competent observers as 
to the percentage of disability arising from the original injury 
would not be sufficent to justify a different determination by 
another commissioner on a petition for review-reopening.• This 
case appears to boil down to a difference in impairment ratings 
between Dr. Crosser who did not see claimant until after his 
settlement and Dr. Beaty who saw claimant both before and after 
the settlement. Bousfield prohibits changing industrial disabil
ity on a mere difference of opinion. 

Claimant has failed to show a change in condition since his 
settlement agreement which would entitle him to additional 
compensation under the Iowa Workers ' Compensation Act. 

The remaining issue is claimant ' s entitlement to benefits 
under Iowa Code section 85.27. More specif i cally, that issue is 
whether or not claimant ' s treatment at the Troxell Chiropractic 
Clinic was authorized. Claimant offered a bill which as of 
March 14, 1984 totaled $1,023.00. 

Iowa Code section 85.27 provides in pertinent part: 

For purposes of this section , the employer is 
obliged to furnish reasonable services and supplies 
to treat an inju r ed employee , and has the right to 
choose the care. The treatment must be offered 
promptly and be reasonably suited to treat the 
injury without undue inconvenience to the employee. 
If the employee has reason to be dissatisfied with 
the care offered, he should communicate the basis 
of such dissatisfaction to the employer, in writing 
if requested, following which the employer and the 
employee may agree to alternate care reasonably 
suited to treat the injury. If the employer and 
employee cannot agree on such alternate care, the 
commissioner may, upon application and reasonable 
proofs of the necessity therefor, allow and order 
other care. In an emergency , the employee may 
choose his care at the employer's expense, provided 
the employer or his agent cannot be reached immediately, 

On the date of settlement claimant's former counsel was sent 
a letter authorizing care only by Dr. Beaty, Dr. Blacksmith or 
an orthopedic surgeon of the carrier's choice. Claimant ' s 
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present counsel was told in a letter dated February 28, 1983 
that only care by Dr. Beaty would be approved. This deputy 
would have preferred c laimant had been sent a letter as well, 
but he acknowledged having seen those sent to his attorneys. He 
has made no request of defendants for alternative care. When 
claimant was seen by Dr. Beaty in 1983, he was treated with 
therapy a nd he was to return to see the doctor. He did not keep 
a later appointment. There is no indicat i on any treatment 
sought by claimant was on an emergency basis. 

The statute sets out the procedure to be followed when an 
employee is dissatisfied with care. Claimant has been represented 
by counsel and that procedure has not been followed. Payments 
o f expenses with the Troxell Chiropractic Clinic cannot be 
authorized. 

FINDINGS OP PACT 

WHEREFORE, IT IS POUND: 

That claimant had a sharp pain in his lowe r back as he 
lifted a tractor tire at work in January of 1979 . 

That claimant was treated in the emergency room for an acute 
myofascial back strain. 

That claimant had a very sharp pain in his back as he was 
loading a truck at work on Harch 12, 1979. 

That claimant filed a petition in arbitration on October 30, 
1980. 

That claimant settled his claim relating to that petition on 
April 15, 1981. 

That the agreement for settlement fi xed claimant's industrial 
disability at fifteen percent ( 15 \ ) . 

That claimant was t wenty (20) years of age at the time of 
his settlement. 

That claimant is now t wenty-three (23) years of age. 

That c la imant had a high school education and was taking an 
electronics course at t he time of h is settlement . 

That claimant has now completed his semester in electronics. 

That c laimant terminated his employment prior to his settlement. 

That claimant had work e xperience in grocery stores and in 
the service department at a stereo store at the time of his 
settlement. 

That claimant now has additional work experience selling 
automotive supplies and distributing beer. 

That claimant ' s p resent job is working for a beer distributor. 

That claimant had a rating of ten percent (10\) from Dr. Boulden 
and of twelve percent (12 \ ) from Or . Beaty at the time of his 
settlement. 

That claimant had a restriction against heavy lifting at the 
time of his settlement . 

That claimant ' s complaints shortly before his settlement 
were of constant lower back pain which was present whether 
claimant was standing , sitting or lying down. 

That claimant ' s current complaint is of "[lJower back pain 
[which) causes discomfort most of the time. • 

rhat x-rays of claimant ' s lumbar spine in April of 1979 
showed narrowing at LS, &l. 

That claim3nt has degenerative disc disease. 

That claimant has a batwing deformity in the fifth lumbar 
vertebra. 

That claimant's range of motion has improved. 

That claimant has no atrophy and no sensory or reflex 
changes. 

That claimant was aware 'fa letter from the insurance 
carrier and a letter from defendants' counsel which told him 
that only care by Dr. Blacksmith, or. Beaty or any other orthopedic 
surgeons of defendants' choice would be authorized. 

That claimant sought care from ors . Troxell and Crosser. 

That claimant has not requested medical care from defendants. 

CONCLUSIONS OP LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant has failed to show a change of condition which 
will entitle him to further permanent partial industrial disability 
benefits. 

That claimant's treatment at the Troxell Chiropractic Clinic 
was unauthorized. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants pay the following medical expenses: 

Richard T. Beaty, O.O., P.C. 
Riverside Rehabilitation, Inc. 
Franciscan Medical Center 
Radiology Associates of Rock Island 

$ 124.00 
108.00 
346. 00 
104.50 

That defendants pay costs pursuant to Industrial Collllllissioner 
Rule 500-4,JJ. 

Signed and filed this J2 day of June, 1984. 

JUOITll ANN HIGGS 
DEPUTY INDUSTRIAL COHl'I ISSIONER 

BEFORE THE IOWA INDUSTRIAL COH~ISSIONER 

GARY A. SCHILLING, 

Claimant , 

vs. 

JORN DEERE DUBUQUE WORKS OP 
DEERE & COHPIINY, 

Employer , 
Self-Insured, 

and 

TllE SECOND INJURY FUND OP IOWA , : 

Defendants. 

INTRODUCTION 

Pile No. 639538 

REVIE,1-

R E O P E N I N G 

D £ C I S I O N 

This is a proceeding in review-reopening brought by Gary~
Schilling, claimant, against John Deere Dubuque Works, a self
insured employer, and the Second Injury Fund of Iowa, for the 
recovery of further benefits as the result of an injury on April 
29, 1980. Claimant ' s rate of compensation as indicated in the 
memorandum of agreement previously filed in this proceeding is 
$226.10. A hear i ng was held before the undersigned on Harch 6, 
198 4 . The case was considered fully submitted at the conclusion 
of the hearing. 

The r ecord consists of the testimony of claimant , H. L. 
HcClenahan, H. O., Robert B. Havertape and Thomas J. Blosch: 
claimant's e xhibits 1 through 4: defendant's e xhibit 5 and State 
of Iowa exhibits 6 through 9. 

ISSUES 

The issues presented by the parties at the time of the 
pre-hearing and the hearing are whether there is, causal 
relationship between the alleged injury and the disability on 
which he is now basing his claim: the extent of temporary total, 
healing period and permanent partial disabil i ty benefits to 
which he is entitlej; whether or not the disability in claimant's 
right wrist is the prox imate result of the injury to his left 
wrist: and whether claimant is entitled to benefits from the 
second injury fund. 

EVIDENCE PRESENTED 

Claimant testified he is 31 years of age, a graduate of high 
school and supports one child, age nine. Claimant advised that 
following high school he enlisted in and served two years in the 
United States Navy as a security policeman. Re said that after 
his discharge from the Navy he went to work pouring brass in a 
foundry. This job, he stated, was basic manual labor. Claimant 
revealed that when he left the job at the foundry he went to 
work for John Deere. He recalled that he worked in the foundry 
at John oeere for a little over 90 days before he transferred 
into the welding department. He contended that he had no 
special skills or training other than that which he obtained at 
John Deere. 

Claimant disclosed numerous inJuries to his right hand 
commencing in 1975. He listed the injuries as follows: February 
10, 1975-injured practicing karate; Hay 7, 1975-inJured playing 
basketball; Hay 30, 1975-injured playing basketball; July 7, 
1975-kicked practicing karate; June 1977-injured in auto accident; 
July 1976-air-conditioner fell on hand: July 1977-tir~ iron hit 
back of hand; September 1977-clutch spring hit back of hand; 
December 1977-slipped on steps: September 1978-fighting. Claimant 
testified that these injuries culminated in surgery on his right 
wrist on September 25, 1979. Claimant asserted that following 
this surgery his right wrist was in excellent shape and he 
suffered no difficulties or restrictions as a result of his 
injuries or surgery. 

Claimant e xplained that as a result of the September 1979 
surgery he was off work until Harch 10, 1980 when he returned on 
light duty; he returned to regular work on Harch JO, 1980. 
Claimant disclosed that he worked his regular Job until ~pril 
29, 1980 when he inJured his left wrist at work. He advised 
that as a result o( this inJury he was placed on light duty work 
and continued in that status until he went off work again in 
June 1980. Claimant stated that surgery was performed on his 
left wrist in September 1980. Claimant advised he was off work 
as a result of this problem until Janu3ry 1981. He again 
returned to work on light duty. 

Claimant indicat~d that he continued to work l19ht duty 
until May 1981. At this time claimant again suffered problems 
with his hands. He went off work and remained off work until 
February 1983. Claimant said he was rele,sed to return to work 
in February 1983, but was laid-off when he presented himself for 
work. 

on cross-examination, claimant conceded that he had been 
paid compensation for time-off work as,f, result of the left 
wost inJury. He stated that he had ne'ler received compensation 
for his right wr ist. Claimant contended throughout t he hearing 

,. 

I 

' ! 
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that he never suffered any permanent disability to his right 
wrist until 1t was injured at work. 

M. L. Mcclenahan, M.D., testified he is the medical director 
at John Deere Dubuque Works and the custodian of employee 
medical records. He stated he personally knows the claimant and 
ia familiar with claimant's medical records. Dr. Mcclenahan 
revealed the following history of inJuries and complaints 
concerning claimant's right hand from the date of his employment 
to April 29, 1980: 

1. February 10, 1975 - ruptured blood vessels and torn 
:art1lage right hand (home injury). 

2. May 7, 1975 - contusion right hand (basketball). 

3. 1'1ay 30, 1975 - contusion right hand (basketball). 

4. July 7, 1975 - sprain right hand (karate). 

5. October 7, 1975 - hit right forearm on fixture at work, ·ight hand swollen. 

6. June 7, 1976 - contusion right hand (auto accident). 

7. July 12, 1976 - contusion right third finger (a1r
·ondi•1onec fell on hand). 

8. August 10, 1976 - torn ligament right hand (carrying 
ir-conditioner). 

9. July 18, 1977 - tendonitis right hand (changing tire). 

10. September 6, 1977 - tendonitis right hand (struck by 
andle of clutch arm on truck). 

11. December 11, 1977 - tendonitis right hand (fell down 
teps at home J. 

12. April 16, 1978 - recurring inflammation right hand 
karate). 

13. June 27, 1978 - right wrist injury (playing football 
nd fight outside bar). 

14. July 11 and 12, 1978 - tendon1tis and swelling right rist. 

15. September 10, 12 and 13, 1978 - dislocated bone in 
rist, swelling slipped on 011 at work September 13, 1978). 

16. October 2, 1978 - dislocated bone right wrist (fighting). 

17. October 19, 1978 - right wrist hurts (fell through 
'Oken pallett). 

18. September 9, 1979 - auto accident. 

Dr. Mcclenahan testified that he was uncertain of the 
•strlctions, if any on claimant's right wrist following the 
1r9ery. He revealed that the first permanent impairment rating 
ven claimant's right wrist was in 1982. 

Robert B. Havertape testified he is the safety manager at 
•hn Deere Dubuque Works. He stated he is in charge of the 
•rkers• compensation file of claimant. ~r. Havertape testified 
at claimant had received compensation for his left wrist 
Jury. Be outlined compensation payments from 1980 through 
83 as follows: 

l. From date of inJury on April 29, 1980 to June 12, 1980, 
aimant continued to work. 

2, From June 13, 1980 to January 14, 1981 claimant was paid 
~pensation, except for about three weeks in September 1980, 
en claimant worked. 

3. From January 15, 1981 to ~ay 18, 1981 claimant worked. 

4, From May 19, 1981 to February 27, 1983 claimant was paid npensation. 

Mc. Havertape advised that no compensation had been paid for 
juries to the right wrist. 

Thomas J. Blosch testified that he 1s a supervisor of wages 
I employment at the John Deere Dubuque Works. Re stated that 
'of his duties is to place and assign injured employees. He 
•ealed that he was aware claimant was released to return to 
k on February 23, 1983. He stated that at that time there 

I been substantial layoffs and there was no work for claimant. 

Mr. Blosch disclosed that since February 23, 1983 people 
.h less sen1ority than claimant have been called back to work. 
stated that so far no job had become av3ilable which would 

the restrictions imposed on claimant. He further stated 
the was uncertain whether there were any jobs which claimant 
ld do at the plant. 

Numerous medical reports were submitted concerning claimant's 
atment over the years. Of particular significance is the 
Ort of Ja~es H. Dobyns, M.D. Dr. Dobyns states in his report 
February 23, 1984: 

"Mr. Schilling returns for biomechanical labor
atory testing and functional capacities evaluation 
prior to a final report for purposes of his coming 
disab1l1ty ~ssessment court appearance in March 
1984. Biomecha~ical laboratory findings compared to 
about two years ago show some deterioration of 
strength nf a fairly equal nature. Pinch strength 
had also deteriorated somewhat. Dexterity tests 
revealed fairly normal dexterity on a short-term 
but quick fatigue and incoordination. Functional 
evaluation testing revealed a very low p,-rcent on 
manipulation testing and considerable difficulty 
with strength, such that anything over 10 po,·~ds 

was carried with both hands , 15 pounds was the 
limit for lifting, 10 pounds was the limit for 
carrying with the right hand and 7-8 pounds was the 
limit for carrying with the left hand. Grip 
strength tested today was 32 kg right and 18 kg 
left but also fatigues quickly. 

Patient has now noted clicking in both wrists 
and can demonstrate this on the right with supination
pronat1on between neutral and 30 degrees each way, 
particularly when musculotendinous force is maintained. 
With digit musculotendinous units relaxed there is 
no clicking. The same is true on the left wrist, 
not only with supination-pronation in the above
described arc but also with ulnar deviation. Again 
with muscle relaxation this does not occur. 

DIAGNOSIS: Painful wrists, 
instability and post- traumatic 
secondary to multiple injuries 
stress. 

bilaterally, with 
arthritis, both 
and cumulative 

RECOMMEND: (l) 25% right and 30% left permanent 
part i al impairment of wrist and hand. 

(2) Complete disability for his 
usual occupations because of re
quirements for repetitive or con-
stant or forceful activity associated 
with al l available Jobs plus patient's 
inability to spare/protect either 
wrist because of bilateral involvement 

(3) Work- related association bilaterally 
-- on the right due to cumulative 
stress since initial injury, aggravated 
by prolonged and persisting incapacity 
of the left wrist -- on the left 
initial inJury, repeat injury and 
cumulative stress are all work 
related. 

(4) Re-training or re-education for 
alternate occupation. 

(5) Part-time use of support/protective 
wrist splints. 

(6) Internal medical review annually 
for approximately 5 years. 

APPLICABt.E LAW 

Section 85.26(1), 1979 Code of Iowa provides: 

No original proceedings for benefits under this 
chapter, chapter 85A, or 86, shall be maintained in 
any contested case unless such proceedings shall be 
commenced within two years from the date of the 
occurrence of the inJury for which benefits are 
claimed except as provided by section 86.20. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of April 29, 1980 is causally 
related to the disability on which he now bases his claim. 
Bodi sh v. Fischer, Inc., 257 Iowa 516, 133 N.W. 2d 867 ( 1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. 
Burt v. John Deere Naterloo Tractor Works, 247 Iowa 691, 73 N.N.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert test1mony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.w.2d 732. The opinion of experts need 
notbe couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardwar~, 220 ~.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, in whole or in 
part, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opinion isfor the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N.w.2d 128 (1967). 

When a worker sustains an inJury, later sustains another 
injury, and subsequently seeks to reopen an award predicated on 
the first inJury, he or she must provP one of two things: (a) 
that the disability for which he or she seeks additional compensation 
was proximately caused by the first inJury, or (b) that the 
second injury (and ensuin9 disability) was proximately caused by 
the first injury. DeShaw ,. energy Manufacturing Company, 192 N.W.2d 777, 780 (Iowa 1971). 

A cause is proximate if it is a substantial factor in 
bringing about the alleged harm. Oak Leaf Country Club, Inc. 
v. Wilson, 257 N.W.2d 739 (Iowa 1975). 

An inJury to a wrist under the workers• compensation act is 
compensated as an injury to the hand. Elam v. Midland Manufacturing, 
Vol. II, Industrial Commissioner B1ennial Report, 141. 

Section 85.64, The Code, provides: 

If an employee who has previously lost, or lost the 
use of, one hand, one foot, one leg, or one eye, 
becomes permanently disabled by a compensable 
injury which has resulted in the loss of or loss of 
use of another such member or organ, the employer 
shall be liable only for the degree of disability 
which would have resulted from the latter injury if 
there had been no pre-existing disability. In 
add1t1on to such compensation, and after the 
expiration of the full period provided by law for 
the payments thereof by the employer, the em~loyee 
shall be paid out of the •second InJury Fund 
created by this division the remainder of such 
compensation as would be payable for the degree of 
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permanent d1sab1l1ty involved after first deducting 
from such remainder the compensable value of the 
previously lost member or organ. 

Any benefits received by any such employee, or 
to which he may be entitled, by reason of such 
increased disability from any state or federal fund 
or agency, to which said employee has not directly 
contributed, shall be regarded as a credit to any 
award made against said second injury fund as 
aforesaid. 

It 1s the purpose of the second inJury fund to encourage 
employers to hire handicapped workers. Anderson v. Second 
In1ury Pund, 262 N.W.2d 789, 791-792 (Iowa l97B). 

If claimant's present cond1t1on constitutes an industrial 
d1sabil1ty of the body as a whole, then it must be determined 
what de~ree of disability to the body 3S a whole of claimant is 
caused by the second injury. Second Injury Fund v. Mich Coal 
Company, 271 N.W.2d 300, 304 (Iowa l979). 

_A finding of impairment to the body as a whole found by a 
medical evaluator does not equate to industrial d1sab1l1ty. 
This 1s so as impairment and disability are not 1dent1cal terms. 
Degree of industrial disability can in fact be much different 
than the degree of 1mpa1rment because 1n the first instance 
reference is to loss of earning capacity and in the later to 
anatomical or functional a~normal1ty or loss. Although loss of 
function 1s to be considered and disability can rarely be found 
without 1t, lt is not so that an industrial d1sab1l1ty is 
proportionally related to a degree of 1mpa1rment of bodily 
funct 10n. 

Factors considered 1n determining industrial disab1l1ty 
include the employee"s medical condition prior to the injury, 
after the injury, and present cond1t1on; the situs of the 
inJury, its severity and the length of healing period; the work 
experience of the employee prior to the injury, after the injury 
and potential for rehab1litat1on; the employee's qualif1cat1ons 
intellectually, emotionally and physically; earnings prior and 
subsequent to the injury; and age, education, motivation, and 
functional impairment as a result of the injury and inability 
because of the injury to engage 1n employment for which the 
employee is fitted. Loss nf earnings caused by a job transfer 
for reasons related to the injury 13 al3o relevant. These are 
matters which the finder of fact considers collectively in 
arriving at the determination of the degree of industrial 
disability. 

There ace no weighting guidelines th3t are indicated for 
each of the factors to be considered. rhece are no guidelines 
which give, for example, age a weighted value of ten percent of 
total, education a value of fifteen percent nf total, motivation 
- five percent; work experience - thirty percent, etc. Neither 
1s a rating of functional impairment entitled to whatever the 
degree of impairment that 1s found to be conclusiv~ that 1t 
directly correlates to that degree of industrial d1sab1lity to 
the body as a whole. In other words, there are no formul1e 
which can be applied and then added up to determine the degree 
of industrial d1sabil1ty. It therefore becomes necessary for 
the deputy or commissioner to draw upon prior experience, 
general and spec1al1zed kno~ledge to make the finding with 
regard to degree of industrial disability. See B1rminghdm v. 
Firestone Tire & Rubber Comp~, II Iowa Industrial Comm1ss1oner 
Report 39 (1981); &nstrom v. Iowa Public Servi~es Compa'!_l, II 
Iowa Industrial Commissioner Report l42 (l9~TT: Webb v. LoveJoy 
Construction Co., II Iowa Industrial Comm1sstoner Report 430 
(1981). 

ANALYSIS 

At the beginning of the hearing in this case the defendant 
stipulated that it w,s liable for the injury to claimant's left 
wrist and that claimant hus suffered a permanent partial impairment 
to the left wrist and hand of 30 percent. Accordingly, little 
will be discussed concerning the injury to the left wrist. 

Claimant does not predicate his claim for compensation for 
his right wrist upon a work-related injury or aggravation of a 
preexisting condition. Indeed such an approach would be unsuc
cessful because of the expiration of the statute of limitations. 
Since claimant last worked tn May 1981 and did not file his 
pet1t1on for compensation until August 1983, there is no way he 
could claim on the basis of separate injury to his right wrist. 
Claimant instead asserts that his inJury to his right wrist and 
ensuing d1sabil1ty were proximately caused by the injury to his 
left wrist. 

Claimant's contention must be considered in light of the 
considerable medical evidence submitted. It is clear that 
claimant's initial injury was not related to his employment, but 
rather to his personal act1vit1es in sports, fights, auto 
accidents and home injuries. The history of 1njur1es to his 
right wrist 1s extensive and the injuries are sever~. He was 
eventually required to undergo surgery to correct this self
inflicted damage. Claimant contends that in spite of all of 
these problems he suffered no permanent impairment to his right 
wrist except that caused because of the injuries to his left 
wrist. This argument cuts two ways and 1t could be argued with 
equal vigor that the injury to the left wrist "arose out of" the 
right wrist injury. This is, however, an academic question in 
light of the defendant's stipulation concerning liability for 
the left wrist. 

In any event, the medical records introduced do not support 
claimant's pos1t1on that he suffered no permanent d1sab1lity to 
his right wrist as a result of the initial inJuries. States 
exhibit 8 and defendant's exhibit 5 contain a report from or. 
Dobyns dated March 5, 1980. At that time claimant's grip 
strength on the right was 40 kg. The same exh1b1ts also contain 
a report from or. Dobyns dated April 29, 1980 at which time 
claimant's grip strength had increased to 55 kg; however, 
endurance testing showed rapid drop in grip strength to 40 kg by 
IS repetitions and to 20 kg by 25 repetitions. Testing was 
stopped after 26 reptitions due to numbness, paleness and 
coolness in the finger tips. In January 1981 Or. Dobyns described 
claimant's wrist as weak with a grip strength of SO kg. One 

ye3r later it was at 54 kg. Dr. Oobyn's last report found 
claimant's grip strength on the right to be 32 kg. 

The employer's medical files of claimant show that he 
returned to work on March 10, 1980. Be was at that time re
stricted to limited use of and no lifting with the right hand. 
Claimant requested and was allowed to try regular work starting 
March 30, 1980. It is unclear what, if any, restrictions 
continued on the r19ht hand, but it is clear that on May 16, 
1980 claimant had a five pound lift limit on his right hand. 
Claimant went off work in June 1980. The records reflect some 
pain and swelling in his right wrist on June 11, 1980. Clearly, 
claimant was suffering continued impairment of his right wrist 
at that time. Be continued under restrictions when he worked 
briefly in September 1980. 

The medical records from John Deere reflect that when 
claimant returned to work on January 15, 1981 he had a •permanent" 
restriction on his right hand which restricted him from repeated 
twisting or lifting over 30 pounds. This restriction was placed 
on claimant as per the 1nstruct1ons of Dr. Dobyns. By April 
1981 claimant's right wrist was under a two pound lift limit. 
The last weight restr1ct1on appears to have been 10 pounds. 

These records clearly demonstrate that claimant suffered 
permanent impairment of his right wrist following the initial 
injury. There 1s no 1nd1cation of a complete recovery and his 
contention otherwise 1s at best gross self-deception. Indeed, 
or. Dobyns found claimant's right ~rist disability to be associated 
with cumulative stress since the 1nit1al inJury was aggravated 
by the prolonged loss of use of the left wrist. While this 
shows that claimant's disability may have been a;gravated by the 
left wrist injury, the proximate cause of that disability was 
the 1nit1al inJury. Claimant has failed to carry his burden of 
proof. Bis effort to establish his employer's liability for 3 

disability he himself caused must fail. At most cla1~ant has 
demonstrated a temporary aggravation of a preex1st1ng condition. 
He has been fully compensated for that temporary exacerbation. 

Claimant has established a present industrial disability for 
which he may recover against the Second Injury Fund. The record 
establishes that he is no longer employable 1n his occupation as 
a welder. It seems unlikely that claimant will be able to 
return to work at John Deere in any cap,c1ty. He has clearly 
suffered a loss of earning capcity. 

Claimant's wrist 1nJur1es are such that they may significantly 
interfere with any job which requires even a minimal amount of 
dexterity. His prior work experience appears limited to manual 
labor, although his service experience as a police officer could 
prove valuable and within his l1mitat1ons. While claimant does 
not have post high school education, he ,ppears and acts 1ntell1ge 
and could probably pursue academic training 1f sufficiently 
motivated. Claimant's age would allow him to undertake add1t1onal 
training and return to the work force with a number of productive 
years still ahead of him. Claimant 1nd1cated that he desired to TI 
return to school and seemed motivated to do so. Considering all 
relevant factors applicable to a determination of 1ndustr1al 
disability, claimant has established a disability of the bo~y as 
a whole for industrial purposes of 33 percent. 

The claimant's 1ndustr1al d1sab1lity as a result of his 
second injury does not exceed the scheduled loss of 57 weeks. 
The evidence supports a finding that claimant's impairment to 
his right wrist was 25 percent, which 1s equal to 47 l/2 weeks 
of compensation. Accordingly, the second injury fund is !table 
to claimant for 60 1/2 weeks of compensation. 

FINDINGS OF ?ACT 

WHEREFORE, IT IS FOUND: 

1. On April 29, 1980 claimant injured his left wrist at 
work. 

2. As a result of that inJury, claimant was off work from 
June 13, 1980 to September 3, 1980; from September 22, 1980 to 
January 15, 1981; and from Hay 18, 1981 to the present. 

3. Claimant was p,id compensation for his time off up 
until February 27, 1983. 

4. Claimant achieved maximum recovery on February 24, 1983. 

5. Claimant suffered a 30 percent permanent partial 
impairment of his left wrist. 

6. Claimant's rate of compensation 1s $226.10. 

7. Claimant's injury to his left wrist caused a temporary 
aggravation of his right wrist. 

8. Claimant's permanent disability to his right wrist was 
not proximately caused by the injury to his left wrist. 

9. Claimant's present condition 1s such that he suffers an 
1ndustr1al d1sab1lity of 33 percent of the body as a whole. 

10. The combined compensable value of claimant's 1njur1es 
is 104 1/2 weeks. 

CONCLUSIONS OF LAWS 

WHEREFORE, IT IS CONCLUDED: 

On Apol 29, 1980 claimant received an injury to his wost 
which arose out of and 1n the course of employment. 

Claimant's 1njury caused a permanent partial disability of 
the left wrist of thirty-three (33) percent. 

Claimant's 1nJury to his right wrist and disability to his 
right wrist were not proximately caused by the inJury to the 
left wrist. 

Claimant 1s entitled to payments from the Second InJury Fund 

totalling sixty and one-half (60 l/2l•""eeks. 

> 
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ORDER 

THEREFORE, defendant shall pay unto claimant compensation 
,r permanent partial disability to his left wrist for fifty
ven (57) weeks at the rate of two hundred twenty-six and 
/100 dollars ($226.10) commencing on February 25, 1983, 
crued payments to be made in a lump sum together with st~tutory 
terest. rhe second injury fund will pay unto claimant sixty 
done-half (60 1/2) weeks of compensation at the same rate 
ter payment of the aforementioned fifty-seven (57) weeks. 

Costs are taxed to defendant John Deere pursuant to Industrial 
rnm1ss,oner Rule 500-4.33. 

Defendant John Deere and the Second Injury Fund are to file 
final report upon completion of this award. 

Signed and filed this 8th day of Hay, 1984. 

STEVEN E. ORT 
DEPUTY INDUSTRIAL COH~ISSIONER 

BEFORE THE IOWA INDUSTRIAL CO~MISSIONER 

C: l A. SCHILLING, 

Ch i:nant, 

~ DEERE DUBUQUE WORKS OF 
C ~E , COMP.I\NY, 

Employer, 
Self-Insured, 

SECOND INJURY FUND OF IOWA,: 

Defendants. 

P1le No. 6)9538 

II U N C 

P R 0 

T U NC 

0 R D E R 

Upon review of the findings of fact and conclusions of law 
forth in the decision filed herein on May 8, 1984, it is 

1d certain errors and o~issions were made therein for which 
ification is necessary. 

IT IS TBEREFORE ORDERED that the finding~ of fact and 
lusions of law therein be amended and restated as follows: 

~HEREFORe IT IS POUND: 

1. On April 29, 1980 claimant inJured his left wrist at 

2. At the time of the inJury to his left wrist, claimant 
an e xisting impairment to his ri9ht wrist of 25 percent. 

3. As a result of the injury to his left wrist, claimant 
~) off work from June 13, 1980 to September 3, 1980; from 
~ ember 22, 1980 to J,1nuary 15, 1981: ,nd from Mly 18, 1981 to 
I present. 

" 

4. Claimant was paid compensation for his time off to 
◄ uary 27, 1983. 

5. Claimant's left wrist achieved maximum rPcovery on 
24, 1983. 

6. As a result of the injury to his left wrist, claimant 
a 30 percent permanent partial impairment to that wrist. 

7. Claimant's industrial disability as a result of the 
~ ry to his left wrist is equal to the compensation payable 

the scheduled loss oc 57 weeks divided by 500 weeks (11.4\). 

8 . Clainant ' s injury to his left wrist caused a temporary 
ivation of his preexisting right wrist impairment. 

9. Claimant's permament impairment to his eight wrist was 
,ex isting condition and not proximately caused by the inJury 
Ls 1.,ft wrist. 

0. As a result of claimant's preexisting impairment to h1s 
wr ist and subsequent injury to his left wrist, he is 

•ntly suffering an industrial disability to thP body as a 
• of J3 percent. • 

l. Claimant's rate of compensation is $226.10. 

HEREPORE IT IS CONCLUDED: 

in April 29, 1980 claimant received an injury to his left 
" . which arose out of and in the course of his employment. 

laimant's injury caused a permanent partial impairment to ► I eft wri st o f thirty (30) percent. 

laimant ' s impairment to his right wrist was not proximately 
~a~ d by the injury to his left wrist. 

Claimant's present industrial dis•bility as a result of the 
impairments to his wrists is thirty-three (J3) percent to the 
body as a whole. 

Claimant ls entitled to payment from the Second Injury Fund 
foe compensation equal to sixty and one-half (60 1/2) weeks 
which is the number of weeks by which his Industrial disability, 
one hundred sixty-five (165) weeks, exceeds the combined value 
of the impairment of his right wrist (ftrat injury) of forty-seven 
(47) weeks plus the industrial disabil1ty caused by his left 
wrist (second injury) of eleven point four (11.4) percent oc 
fifty-seven (57) weeks. 

The order of the cev1ew-ceopening decision of Hay 8, 1984 
shall remain 1n full force and effect. 

Signed and filed this 17thday of Hay, 1984. ---

Copies To: 

Hs. Mary M. Schumacher 
Attorney ,it Law 
491 w. Fourth Street 
Dubuque, Iowa 52001 

He. William Blum 
Attorney at Law 
204 Security Building 
Dubuque, Iowa 52001 

Hr. Leo A. McCarthy 
Mr. Thomas W. McKay 
Attorneys at Law 
222 Fischer Building 
P. 0. Box 239 
Dubuque, Iowa 52204-0239 

Mr. Rreg A. Kauffman 
Assistant Attorney General 
Tort Claims Division 
Hoover State Office Building 
Des Hoines, Iowa 50319 

STEVEN£. ORT 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JOHN L. SCHMITZ, 

Claimant, 

vs. 

MACDONALD ENGINEERING CO., 

Employer, 

and 

AMERICAN MUTUAL LIABILITY 
COMPANY, 

Insurance Carrier, 
Defendants. 

ll.TRODUCTION 

File No. 482424 

R E V I E W 

R E O P £ N I N G 

D E C I S I O N 

This is a proceeding in review-reopening brought by John L. 
Schmitz, the claimant, against his employer, Ma cDonald Engineering 
Co., and the insurance carrier, American Mutual Liability 
Insurance Company, to recover additional benefits under the Iowa 
Workers • Compensation Act as a result of an injury he sustained on July 12, 1977. 

Thia matter came on for hearing before the undersigned 
deputy industrial commissioner at the Industrial Commissioner's 
office 1n Des Hoines, Iowa on June 30, 1983. The record was 
considered fully submitted on that date. 

An examination of the industrial comnussioner ' s file reveals 
that a first report of injury was filed January 6, 1978. A 
memorandum of agreement was also filed on that date. According 
to defense counsel's letter of September 30, 1983 the claimant 
has rece1ved healing period benefits for the period July 13 
1977 through June 4, 1980, a total of 138 weeks. He has a l ~o 
been paid permanent partia l disability benefits for a 150 week 
period. This last payment represents compensation for a disabil
ity e xtending to 30\ of the body as a whole. 

The record in this case consists of the testimony of John 
Schmi tz, Margaret Schmitz: claimant ' s e xhibits 1 through 7 
i nclusive; and defendants' e xhibits A, 8, C and G. A transcript 
of this proceeding was provided the undersigned. 
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Pursuant to claimant's motion, those portions of the employer's 
brief which might be construed as containing data not in the 
record will not be considered. 

ISSUE 

The issue to be resolved is the extent of claimant's disabil
ity. There 1s no issue of causal connection. 

REVIEW OF THE EVIDENCE 

At the time of hearing the parties stipulated that the 
applicable rate of healing period and permanent total is $246.42. 
The applicable pe r manent par tial disability is $228.00. The 
parties agreed t hat claimant has not returned to work since the 
date of injury . It vaa s tipulated that the medical bills 
reflected in th ia record are fa ir and reasonable. 

Claimant, John Sc haita , teatif ied tbat he is 52 years of 
age, married, and• res i <hnt o f Nason City, Iowa. Claimant has 
an e1ghth grade education. H• con fi rmed that on the date of 
injury he vaa an aaplo~• o f the de fendant herein. On that date 
he was e mployed as an ironvorkar . 

The r ecord ravMlS that c la imant worked for American Crystal 
Sugar Compa ny f o r a ~riod o f time as a laborer. Subsequently, 
he learned t he t rade o f a c ar penter. This carpentry work was 
utilized prima r i l y in bu i lding silos and storage tanks. All of 
this work was performed off the ground. As the s ilo r ose i n 
length claimant was required to work higher and higher. Lifting, 
bending and stooping were required in this position. Hr. 
Schmitz 1nd1cated that it was critical to the performance of 
this Job that an individual have good balance. Hany times the 
workers would operate off a platform only 18 inches wide. 
Workers have fallen from these platforms. 

On the date of injury claimant was working as an ironworker, 
building a grain silo. He was putting reinforcement rods into 
cement. Claimant reiterated that when working on a tower 125 to 
140 feet high balance is crucial. Substantial lifting, pushing, 
pulling, stooping and bending were required in this position. 

The record reveals that prior to this inJucy date Hr. 
Schmitz had no physical cond1t1on which ever prevented him from 
performing the aforedescr1bed work. 

On the date of injury claimant had been assisting in the 
construction of a silo. While claimant was getting a drink of 
water on the ground the earth collapsed and claimant was buried 
in sand up to his neck. Two co-workers excavated him from the 
sand. According to He. Schmitz, if his co-workers had not 
assisted him he would have suffocated. After this incident 
claimant experienced extreme pain 1n his eight hip. Claimant 
came under the care of N.W. Hoover, H.D., who hospitalized him. 
According to claimant he underwent surgery and a new hip was 
installed. Hr. Schmitz indicated the surgical incision extends 
from his back to above his right knee. Extreme pain was ex
perienced post-surgery. Subsequently, two additional surgeries 
were performed on the hip. Post-surgery the claimant continues 
to experience substantial pain. Hr. Schmitz related that during 
the third surgery he suffered a heart attack. Claimant admitted 
that he had some prior heart problems in 1971. He reiterated, 
however, that he recovered from any prior diff1cult1es and 
worked continually until the date of the incident under dis
cussion in this decision. 

Today claimant indicated his condition is deteriorating. He 
has continuous complaints of pain 1n his back and hip. He walks 
with a cane. Claimant's physical activities are severely 
limited post-injury. 

Hr. Schmitz stated h~ would like to do some form of work but 
does not know what he can do. He believes he can not return to 
carpentry or ironworker. Claimant intended to continue to do 
ironwork until he was at least 65 years of age. Claimant stated 
that no ironworker uses a cane. 

The balance of this witness' testimony has been reviewed and 
considered in the final disposition of this case. 

Margaret Schmitz, the claimant's spouse, testified on his 
behalf. She confirmed that prior to the date of injury he was 
very robust. She described him as a hard worker. Post-injury 
his activities have been severely curtailed. She confirmed that 
claimant misses his position as an ironworker. 

The balance of this witness' testimony has been reviewed and 
consie ered in the final disposition of this case. 

John R. Walker, H.D., reported in a letter dated Harch 21, 
1983 1n which he stated his agreement with Dr. Hoover's position 
of November 2. He stated claimant will not be able to do heavy 
lifting, carrying, stooping, bending or standing over long 
periods of time. He believed claimant is fit for "sedentary 
sit-down• type Jobs 1n whic h he can change positions. 

N. w. Hoover, H.D., reported on November 2, 1982 that 
claimant has a permanent impairment of 60\ of the lower right 
extremity which equates to 30\ of the whole man. He confirmed 
claimant cannot return to his usual occupation. Be indicated 
claimant's bac k may be aggravated by his limp and that any 
degene,at1ve lumbar disc disease c laimant has was not caused by 
this 1nc1dent but "may be" aggravated by his abnormal gait. 

In a surgical notation by Dr. Hoover dated November 2, 1982 
he indic ated that he has no reason to believe otherwise that 
claimant's bac k pain 1s attributable to his abnormal gait. Re 
noted "this seems to be an aggravation of an existing degenerative 
lumbar disc disease." 

The balanc e of the exhibits have been reviewed and considered 
1n the final disposition of this case. 

APPLICABLE LAW 

An injury 1s the producing cause; the disability, however, 
is the result, and it is the result which is compensated. 

Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 
(1961); Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 
(1943). 

If a claimant contends he has industrial disability he has 
the burden of proving his inJury results in an ailment extending 
beyond the scheduled loss. Kello~g v. Shute and Lewis Coal Co., 
256 Iowa 1257, 130 N.W.2d 667 (l9 4). 

As claimant has an 1mpa1rment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N. W. 899, ( 1935) as follows: • It is therefore plain 
that the legislature intended the term 'disability' to mean 
'industrial disability' or loss of earning capacity and not a 
mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man.• 

The opinion of the supreme court in Olson v. Goodyear 
Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963) at 1121, 
cited with approval a decision of the industrial commissioner 
for the following proposition: 

Disability • • • as defined by the Compensation Act 
means industrial disability, although functional 
disab1l1ty is an element to be considered •.. In 
determining industrial disability, consideration 
may be given to the injured employee's age, education, 
qualifications, experience and his 1nab1lity, 
because of the 1nJury, to engage ,n employment for 
which he 1s fitted. • • • • 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage 1n employment for which he is fitted. 
Olson, 255 Iowa 1112, 1121, 125 N.W.2d 251, (1963). 

Lente v. Luci, 275 PA 217, 222, 119 Al32, 134 is a case 
relied on by theiowa Supreme Court. In Schell v. Central 
Engineering Co., 232 Iowa 424, 425, 4 N.W.2d 339 (1942) it was 
noted, "there must be a destruction, derangement or deficiency 
in the organs of the other parts of the body" where the claim 1s 
made that some other part of the body is affected by the 1nJury 
to a member. 

ANALYSIS 

The employer and insurance carrier filed a memorandum of 
agreement in this case. By that unilateral act they acknowledge 
that on that date of injury claimant was their employee. They 
further admit that on that date he sustained a personal inJury 
which both arose out of and in the course of his employment. 

The record reveals that claimant has been paid a substantial 
amount of healing period benefits. He was also being paid 
compensation for a disability extending to 30\ of the body as a 
whole. 

The only issue to be resolved 1s the extent of claimant's 
disability. Causation is not an issue. 

Initially, the question of whether this is a scheduled 
member loss or a body as a whole case must be examined. Dr. 
Hoover is claimant's treating physician. As a consequence of 
this close physic1an-pat1ent relat1onsh1p, substantial weight 
will be accorded his testimony. It is noted that Dr. Walker is 
1n agreement with Dr. Hoover's position in this case. Dr~ 
Hoover indicates in the aforequoted medical data that claimant's 
back has been aggravated by the change in gait precipitated by 
the injury. Claimant testified to continuous complaints of back 
discomfort. This, 1n the opinion of the undersigned, is suff1c1ent 
to ~equire evaluation of this case in terms of industrial 
disabll ity. 

Claimant 1s 52 years of age. He has an eighth grade educatlD 
Claimant's main work background involves the carpentry trade and 
ironwork. The focus of the testimony indicates that he has been 
involved in building silos and above ground grain storage bins 
for many years. 

A thorough analysis of claimant's description of the job 
requirements of a carpenter or ironworker in the silo building 
business has been made. It ,s clear to the undersigned that 
based on claimant's present physical complaints and restrictions 
he will never return to these forms of employment. Both Dr. Hoo•'' 
and Dr. Walker express the opinion that claimant cannot return 
to this type of work. 

Importantly, however, both physicians express the opinion 
that claimant can do some form of sedentary work. It is for 
this reason that claimant will not be found to be permanently 
and totally disabled at this point in time. Again, for the 
record it is clear that his disability is extensive. 

Based on the record as a whole and taking into consideration 
the aforecited 1ndustr1al disability cons1derat1ons, it is the 
opinion of the undersigned that claimant has sustained an 
industrial disability of 65\ of the body as a whole. 

FINDINGS OF PACT 

That claimant is 52 years of age. 

That c laimant has an eighth grade education. 

That claimant has no particular training 1n any field other 
than carpentry and ironwork. 

That claimant, during his career, has done 3rpcntry work 1 ironwork in con1unction with the construction of silos and gra" • storage bins. 

That much of claimant's work ,s done at great heights abov• 
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the ground. 

That claimant, due to his injury, cannot return to the 
business of silo construction, 

That claimant's injury and consequential disability has 
aggravated his low back, primarily due to a change in gait. 

That both of claimant's physicians express the opinion that 
he can do sedentary work. 

CONCLUSIONS OF LAW 

That claimant has sustained his burden of proof and established 
an industrial disability of 65\ of the body as a whole . 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants shall pay unto claimant three hundred 
twenty-five (325) weeks of permanent partial disability at the 
stipulated rate of two hundred t wenty-eight dollars ($228.00J 
per week. 

That the defendants are given credit for all benefits 
previously paid. 

That defendants shall pay unto claimant the following 
medical charge: 

Orthopedic Specialist $115,00 

That defendants shall pay claimant mileage expenses in the 
total amount of one hundred ninety-two and 48/100 dollars ($192.48). 
No award will be made for mileage expense incurred in coming to 
the hearing. 

That interest shall accrue from the date of this decision. 

That the costs of this action are taxed to defendants 
pursuant to Industrial Commissioner Rule 500-4.33. 

That the defendants shall file a final report upon payment 
of this award. 

Signed and filed this __ day of November, 1983. 

E. J. KELLY 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JOHN F. SCHRECKENGAST, 

Claimant, 

,s. 

HAMMERMI LLS, INC., 

Employer, 

snd 

SENTRY INSURANCE, 

Insurance Carrier, 
Defendants. 

File No. 697105 

APPEAL 

DECISION 

By order of the industrial commissioner filed August 24, 
L983 the undersigned deputy industrial commissioner has been 
3ppointed under the provisions of S86.3, Code of Iowa, t~ issue 
the final agency decision on appeal in this matter. Claimant 
3ppeals from an adverse arbitration decision. 

The record consists of the transcript of the testimony at 
the hearing; claimant's ehxibits 1 through 16, inclusive; and 
jefendants' e xhibit A, Band C, all of which evidence was 
·onsidered in reaching this final agency decision. It should be 
nentioned that claimant's exhibits 12, 13, 14 and 15 were 
3epositions of practitioners and that the only deposition . not 
narked as an exhibit was that o( Michael Taylor, M.O., which was 
1evertheless a pact of the record and was considered in reaching 
•his final agency decision. 

The result of this final agency decision w1ll be the same as 
that reached by the hearing deputy. 

REVIEW OF THE EVIDENCE 

Claimant, age 57 at the time of the hearing, worked foe the 
mployer some 31 years before he became disabled by a psychiatric 

lisorder known as unipolar maJor affective disorder, a _form of 
lepression. Claimant had had psychiatric problems during World 
,ar II when he was in the Navy and was hospitalized in a psychiatric 
•ard for 12 weeks. However, after his discharge he was able to 
unction all right for many years, and the evirlence did not 
eveul that his problem during World War II w,s in any way the 

· ause of his unipolar major affective disorder. 

He began work for the employer, Hammermills, Inc., in 1950 
and progressed quickly from a laborer to a position in the 
engineering department where he was a drawer or draftsman. In 
1963, he became a salesman for the employer, and in 1964 he 
br i efly worked for another firm in Canada. He returned soon to 
Hammermills, Inc. 

His duties included working with sales quotations, drawing 
and designing machines, and some travel to meet with prospective 
customers . The record is in dispute as to whether or not he 
often worked evenings and weekends an whether or not he traveled 
as much as two weeks every month. The evidence was clear that 
claimant worked a full 40 hour week and more and that his 
schedule could be characterized as heavy. He was responsive to 
the needs of others by helping fellow employees at the sacrifice 
of his own work. There were vexacious changes in assignment and 
priorities. The evidence was in dispute as to whether or not 
any of these circumstances resulted in lost sales. Claimant 
developed a fear of flying (again the cause was disputed) which 
resulted in his being less able to travel about the country in 
his work. 

His psychological problem began to occur in early 1979. He 
last worked at the employee's place of business on April 15, 
1981. He receives social security disability. 

The lay evidence supports the proposition that the claimant 's 
work was sometimes hectic and provoking. Kirk Shearer, a fellow 
employee, testified as to the changes in priorities and deadlines. 
This witness was the recipient of a verbal attack by claimant, 
who blamed the witness for claimant being pulled off a project. 
According to Barbara Dickson, the credit manager at the employer, 
claimant had a good attendance record, had good relationships 
with his fellow workers and was quite conscientious. 

Paul Nocing, the sales manager at the employer, said •hat 
the usual work week exceeded 40 hours but that there was liberal 
time off for personal business. The witness conceded that 
claimant's work was at times frustrating and stressful. Ralph F. 
Murray, the president of Hammermills, testified that deadlines 
were changed at times and that workloads increased for everyone. 

Thomas Smith, the director of the pain treatment center and 
biogenic therapy department at Mercy Hospital in Cedar Rapids, 
testified that c laimant's results on the Minnesota Multiphasic 
Personality Inventory test showed claimant had considerable 
problems and that claimant was not employable. 

The major expect evidence in this case comes from five 
practitioners, four medical doctors and one psychologist. 
Actually, except for differing opinions on causation, their 
evidence was not very divergent. That is, they all agreed that 
claimant suffered from a major depressive disorder, a lthough two 
of them did not use the term unipolar major affective disorder. 
Despite that difference, it is clear that all five had the same 
concept of claimant's problem: depression. 

John L. Banks, M.D., a specialist in family practice, 
testified that he first saw claimant on February 13, 1978 for 
abdominal complaints. These complaints and subsequent treatment 
culminated in claimant being referred to a psychiatrist. 
According to the history, claimant complained of being under 
pressure to complete contracts and make sales. When asked about 
the discharge diagnosis for a hospitalization of June 5, 1979, 
Dr. Banks answered that the discharge summary was dictated by De. 
Penningroth, a psychiatrist and was listed as unipolar affective 
disorder, Dr. Banks explained that the disorder is unipolar 
instead of bipolar because it has only a depressive syndrome 
with no maniac phase. He stated that the cause of such a 
depression was a chemical imbalance within the brain but that no 
one really knows the true etiology of depression. 

R. Paul Penningroth, a qualified psychiatrist, testified 
that he first saw claimant in June 1979 and diagnosed the 
unipolar affective disorder, depressed type. In that doctor's 
opinion, such a depression is not caused by external events but 
is ocassioned by a change in the biochemistry of the brain. 
Defendants asked Dr. Penningroth a long hypothetical question, 
which contained a fair summary of certain facts of the case, and 
he again opined that the work was not the cause of claimant's 
depression. Dr. Penningroth undertook the treatment of claimant 
and finally suggested electric shock therapy. Cla imant thereupon 
decided to seek other advice. 

William J. Moecshel, M.D., a qualified psychiatrist, first 
saw claimant in July of 1981. Dr. Moecshel specifically stated 
that claimant's problem was not a recurrence of his mental 
difficulties during World War II. Bis opinion as to causation 
was a bit equivocal. He stated: "And [sic) unipolar disorder 
is supposed to be due to internal rather than e xternal causes. 
Although, in my experience in either case, no matter how severe 
the depression, there is usually some e xternal factor precipitating 
or being about the -- triggering the depression." (Dep., pp. 17-18) 
Dr. Moershel went on to say "that the most significant stressor 
was his inability to say no to the demands of many of his 
co-workers that his co-workers put on him." (Dep., p. 19) 

Todd F. Hines, Ph.D., a qualified clinical psychologist, 
testified that he saw claimant on July 29, 1982. Bis diagnosis 
was primary affective disorder, major depressive episode of 
recurrent nature, which he characterized as being essentially 
the same diagnosis as a unipolar affective disorder. (Dep., p. 13, 
42) In Dr. Hines' opinion, the cause of the recurrent depressive 
episode is •stress related to his work conditions.• (Dep., p. 29) 

Michael J. Taylor, M.O., a qualified psychiatrist, testified 
that he examined claimant on December 30, 1982. In Or. Taylor's 
opinion, claimant was suffering from a major depressive episode 
which had no causal relationship to the work. Be testifled 
further that claimant ' s difficulties represented the symptoms of 
the depression rather than the cause thereof. He went further 
and stated that "in a majority of cases, environmental circumstances 
have absolutely nothing to do with the onset of maJor depressive 
episode.• (Dep., 32) 

ISSUES 

Claimant states the issues thus: 
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1. Whether on appeal to the Iowa Industrial 
Commissioner issues of fact are to be considered 
de novo. 

2. Whether a latent illness or injury or pre
disposition to illness or injury, if lighted-up, 
accelerated or aggravated by job stress constitutes 
a compensable injury. 

3. Whether in determining if a psych1atr1c or 
psychological injury •ar,ses out of" the employ-
ment, the appropriate legal standard to be applied 
is subJective or object1ve--that is, whether the 
proper test is (1) "was the job stress incident to 
the work, sufficient to substantially contribute to 
this Claimant ' s injur~," or (2) was the Job stress 
sufficient to cause similar injury to the average 
employee possessed of no predisposing vulnerabilities. 

4. Regardless of which legal standard is applied 
to determine causation, the subjective, as Claimant 
contends it should be, or the obJective as apparently 
applied by the deputy, was job stress a substantial 
contributing c~use to the unipolar maJor affective 
disorder or a lighting-up, acceleration or aggravation 
thereof. -

5. Whether imposition upon a claimant of a burden 
of proof requiring that a job-stress caused aggravation 
of a pre-existing psychiatric or psychological 
condition be shown to be the sole proximate cause 
is contrary to Iowa law. The deputy referred on at 
least three occasions to "the" cause as distinguished 
from •a• cause and in so doing imposed a burden of 
proof of sole proximate cause which Claimant 
contends is contrary to law. 

6. Because the appeal is de novo, the issue of 
notice may again be before the Commissioner. 
Claimant contends this issue was correctly determined 
by the Deputy for the reasons stated in the opinion 
and his trial brief. 

7. Because the appeal is de novo, the issue of 
extent of disability may again be before the 
Commissioner. Claimant contends this issue was 
correctly determined by the Deputy in finding that 
Claimant is permanently, totally disabled for the 
reasons stated in the opinion and his trial brief. 
Claimant relies upon his argument set forth in his 
trial brief on this issue and has not repeated it 
herein. 

Defendants state the issues thus: (1) whether claimant 
sustained an injury or disease arising out of and in the course 
of his employment, (2) nature and extent of disability, (3) set
off of group benefits, and (4) application of the statute of 
limitations in Section 85.26(1) and notice requirements in 
Section 85.23, Code." 

The issues concerning notice and the statute of limitations 
can be handled summarily. Both defenses are affirmative and 
defendants have the burden of proof. An examination of the 
record shows no particular testimony or written evidence which 
supports defendants contention. Claimant testified as to his 
having problems in 1979 and 1980 and his distress was obvious. 
Paul Noring, the sales manager, disputed this contention to some 
extent but not to the extent that any defense of notice or the 
statute of limitations was proved. Defendants therefore fail on 
those contentions. 

APPLICABLE LAW 

Claimant has the burden to prove that he sustained an injury 
which arose out of and in the course of his employment. Lindahl 
v. L. O. Boggs Co., 236 Iowa 296, 18 N.n.2d 607 (1945); Almquist 
v. Shenandoah Nurseries, Inc., 218 Iowa 724, 254 N.W. 35 (1934). 
A personal injury is an impairment of health which resulted from 
the employee's work. Jacques v. Farmers Lumber and Supply Co., 
242 Iowa 548, 47 N.W.2d 236 (1951); Lindahl, 236 Iowa 296, 18 N.W.2d 
607 Almquist, 218 Iowa 724, 254 N.W. 34 (1934). "The incident 
or activity need not be the sole proximate cause, it the injury 
is directly traceable to it.• Holmes v. Bruce Motor Freight, 
.!.n£.:_, 215 N.W.2d 296, 297 (Iowa 1974); Langford y. Kellar 
Excavating & Grading, Inc., 191 N.W.2d 667 (Iowa 197!). "A 
cause is proximate if it is a substantial factor in bringing 
about rhe result.• Blacksmith v. All-American, Inc., 290 N.W.2d 
348, 3~4 (Iowa 1980). 

The question of wheth~r a gradual stimulus causing a nervous 
injury is compensable is covered 1n Larson, The Law of Workmen's 
Compensation Law, Vol. lB, p. 7-637 and following, S42.23(b). 
According to Larson, there is no quest,on but what a gradual 
stimulus wh1ch causes a nervous injury is compensable; the 
problem is one of proof. The polarity in cases is exemplif,ed 
in Swiss Colony v. Department of ILAR, 72 Wis.2d 46, 240 N.W.2d 
128 (1976) and Carter v. General Motors Cor~oration, 261 Mich. 
577 106 N.W.2d 105 (1960). Wisconsin, whic represents the 
so-called obJective view, ruled that "in order for nontramat1cally 
caused mental injury to be compensable in a workmen's compensation 
case, the injury must have resulted from a situation of greater 
dimensions than the day-to-day mental stress tensions which all 
employees must experience.• 240 N.W.2d at 130, quoting 215 N.W. 
2d at 373. Michigan, holding with the subjective test, ruled 
that a claimant who had pr~or emotional trouble was eligible for 
workers' compensation where the evidence showed his inability to 
keep up on the assembly line and subsequent berating by h1s 
foreman made him fear losing his )Ob and resulted in a psychosis. 

Larson cite~ the Wisconsin rule with approval. Another case 
holding with the objective theory cites the "floodgates" argument 
that the allowance of workers' compensat1on on a subjective test 
would create a voluntary retirement program for any employee who 
was ready to give up active employment. Seitz v. L, R Industries, 
!.!!:.:• 437 A.2d 1345 (R.I., 1981) 

ANALYSIS 

This appeal decision is certainly de novo in all respects, a 
proposition which needs no further discussion. The second 
issue, concerning the lighting-up of a latent condition entitling 
a claimant to workers' compensation, is certainly not a question 
in Iowa law. An aggravation of a preexisting condition is 
compensable under the rationale of the Nicks y. Davenport Produce 
Co., 254 Iowa 130, 115 N.W.2d 812 (1962). 

One of the most difficult issues in the case is that of the 
extent of the burden of proof. Claimant argues, logically: "If 
an employee lifts ten pounds and thereby injures his back we 
don ' t deny recovery because the vast maJority can lift fifteen 
without the injury.• (Claimant's brief, p. 8) In claimant's 
view, the same test should apply to the case of the mental 
stimulus allegedly causing a mental inJury. Defendants counter 
that not all injuries are judged by the standard claimant urges. 
For instance, the compensability of heart attacks has a different 
standard from other injuries. Sondag v. Ferris Hardware, 220 N.W.2~ 
903 (Iowa 1974). Also, defendants argue, that such conditions 
as pneumoconiosis and brucellosis are treated differently by 
statute as are lung and heart conditions of firemen and policemen. 

The facts are taken to show that claimant had a position in 
the modern business world which is somewhat common: it was 
hectic and demanding. (The facts also show that claimant 
himself emerges as a man who is a good worker, conscientious and 
well liked. There is no evidence at all of any malingering.) 

Neither the Iowa Court nor the Industrial Commissioner has 
ruled upon the issue of which standard should apply in such 
cases in Iowa. The obJective standard has the virtue of clarity 
and 1s recommended by Larson. It will be adopted here. 

Claimant asserts that the arbitration decision imposed upon 
claimant the burden to prove the work was the sole proximate 
cause of the inJury. Although it is true that the citation of 
applicable law in the arbitration decision contained neither a 
discussion of the substantial factor rule or a statement that 
the incident or activity need not be the sole proximate cause, 
application of the substantial factor rule under the objective 
test discussed above dictates a ruling in defendants favor. 

Defendants prevail because the first two treating physicians, 
Dr. Banks and Dr. Penningroth, do not connect the illness to the 
work, while the third treating physician, Dr. Moersel was at 
least somewhat equivocal in his opinion as to causation. Then, 
if Or. Moersel's opinion is taken as equivocal, only Dr. Bines' 
opinion stands for claimant. His testimony, while impressive, 
does not in any way refute arguments the cause relates to a 
chemical imbalance in the brain. Thus, although one does not 
like to conceive of the brain in such a mechanistic fashion, the 
testimony supports such a model, and it is clear that claimant 
cannot preva,l under the obJective test adopted here. That is, 
claimant has not shown that his work was a substantial factor in 
causing his unipolar major affective disorder. 

FINDINGS OF FACT 

1. Claimant was age 57 at the time of the hearing. 

2. Claimant had mental problems dating back to World War 
11 including 12 weeks confinement ,n a psychiatric ward. 

3. Claimant began work for the employer in 1950 as a 
laborer and became an engineering draftsman. 

4. After about 15 years, claimant began work in sales. 

5. After a short hiatus in 1966, claimant retuJned to work 
(or the employer. 

6. Claimant worked for the employer 31 years. 

7, After rising from laborer and engineering_drawer, 
claimant worked as a salesman, which included working with sales 
quotation, drawing and designing machines and travelling around 
the country. His work week was at least 40 hours and at times 
more than 40 hours. He had a heavy schedule. Claimant was 
willing to help fellow employees at the expense of his own work. 
Claimant's work involved the deadlines and the reassignment of 
priorities by higher ups. 

8. Claimant suffers from unipolar affective disorder, 
depressive type. 

9. OC the five phys1cians who testified ,n the case, three 
(Dr. Banks, Dr. Penningroth and Dr. Taylor) stated there was no 
causal relationship between claimant ' s work and his depress,ve 
disorder; Dr. Moersel was somewhat equivocal in his testiroony 
that there was a causal relationship between the work and the 
depressive disorder; Dr. Hines opined that there was a causal 
relationship between the work and the depressive disorder. 

10. Claimant's work for the employer did not cause the 
unipolar affective disorder. 

11. Claimant's work for the employer did not exacerbate the 
unipolar affective disorder. 

12. There is no relationship between claimant's unipolar 
affective disorder and the work. 

CONCLUSIONS OF LAW 

The conditions of claimant's work were not a substantial 
factor and therefore not a proximate cause of claimant's illness. 

Claimant did not sustain an injury which arose out of and in 
the course of his employment. 

Defendants failed to carry the burden of proof to show lack 
of notice or knowledge under S85.23, The Code, and failed to 
carry the burden of proof to show tA4t the statute of limitation• 
had run under S85.26(1). 

ORDER 
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THEREFORE, claimant must be and is hereby denied recovery of 
compensation benefits. 

The parties are ordered to pay the costs of producing their 
own witnesses and defendants are ordered to pay the costs of the 
shorthand reporter at the hearing. 

Signed and filed at Des Hoines, Iowa this 12.l:!! day of 
November, 1983. 

Appealed to District Court; 
Affirmed 
Appealed to Supreme Court; 
Pending 

Copies To: 

Hr. James E. Shipman 
Attorney at Law 
1200 HNB Building 
Cedar Rapids, Iowa 52401 

Hr. Harry w. Dahl 
Attorney at Law 
974 73rd Street, Suite 16 
Des Hoines, Iowa 50312 

BARRY MORANVILLE 
DEPUTY INOUSTklAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

RUTHE. SCHROMEN, 

Claimant, 

VS. 

A. Y. 11COONALO MFG. CO. , 

Employer, 

and 

FIREMAN'S FUND INSURANCE 
COMPANIES, 

Insurance Carrier, 
Defendants. 

File No. 601117 

APPEAL 

0 E C I S I O N 

STATEMENT OF THE CASE 

Defendants appeal from a proposed arbitration decision 
#herein claimant was awarded 200 weeks of permanent partial 
j1sabil1ty benefits, healing period benefits, and medical 
-expenses. 

The record on appeal consists of the hearing transcript 
~hich contains the testimony of claimant, Robert Luthro, and 
\rthur Winne, claimant ' s exhibits A, D, E, C, H, and I; defendants' 
?Xhib1ts l through 24; and the briefs and filings of all parties >n appeal. 

ISSUES 

1. Whether an award of industrial disability 1n the amount 
>f 200 weeks, or 40 percent of the body as a whole is excessive, 
1nreasonable, arbitrary and capricious, and contrary to the law. 

2. Whether the deputy's finding of an industrial disability 
>ust be reversed because the record contains no evidence regarding 
1ctual reduction in earnings and the proposed decision fails to 
,et forth, 1n sufficient detail, how the generalized elements of 
ndustrial disability were relied upon to arrive at the percentage 

•f industrial disability. 

3. Whether the deputy's failure to rule on an obJection by 
efendants' counsel resulted in an incomplete and incoherent ecord. 

REVIEW OF THE EVIDENCE 

At the time of the hearing the parties stipulated the 
,pplicable workers' compensation rate, in the event of an award, 
o be $129.20 per week. The parties also stipulated as to the 
ime off work and the fairness of the medical bills. 

Claimant, age 58 at the time of the hearing, is a widow with 
ninth grade education. She testified that she first began 

ork1ng in 1969 as a laborer at Standard Brands and later at 
allet Poultry. Claimant began working for defendant employer 
n April of 1971. Her Job"entailed smoothing out the rough 
urfaces on metal castings with a circular grinder. She explained 
hat after each casting was ground, it would be thrown down a 
hute and into~ movable pan. Claimant would be required to 
ove the pan whenever it became full of castings. She recalled 
hat the pans weighed 25 pounds when empty, but was unable to 

•stimate their weight when filled with castings. (Transcript, p. 8-14) 

Claimant testified that prior to starting the job with 
efendant employer she underwent a preemployment physical 
xamination. She believed herself to have bee in good health 
t that time. Claimant testified that she hur her back on many 

occasions while working for defendant employer. She recalled 
f1rst hurting her back in January of 1973 while shoveling sand, 
and being hospitalized for six weeks. She testified that 
between 1973 and 1979 there were numerous times when she was 
inJured, but had always been able to return to work. (Tr., pp. 
16-18) 

Claimant testified that she felt h~r back snap while pulling 
a pan full of castings on June 11, 1979. She recalled that she 
was unable to straighten up due to pain and muscle cramps. The 
injury was reported to claimant's supervisor, and an appointment 
was made for her to visit Luke C. Faber, H.D., that afternoon. 
(Tr., pp. 18-20) Claimant testified that she was hospitalized 
for four or five days, and was told by Dr. Faber that she should 
not return to her work: 

Q. Tell us what he prescribed or what he told you. 

A. He didn't tell me to do anything except -
Well, he did say, "Get out of A. Y. 's.• He said, 
"Co to work in the laundry or something.• He said, 
"That work down there is too heavy for you.• 

Q. How many times would you say you were seen by 
Or. Faber following this incident, your best 
recollection? 

A. Maybe four. 

Q. D1d you ever discuss with him the matter of 
returning to work at A.Y. McDonald Manufacturing 
Company? 

A. Oh, yes. He Just kept saying, "Get out of 
A. Y.'s." 
(Tr., p. 21) 

Claimant denied on both direct and cross-examination ever 
being released by Dr. Faber to return to work. (Tr., pp. 22, 
35) Defendants' exh1b1t 24, however, appears to be a release 
form signed by Dr. Faber on July 30, 1979 authorizing claimant 
to return to work on July 31, 1979. Claimant was to have been 
restricted from lifting over 30 pounds under the terms of the 
release. (Defendants' Exhibit 24) 

On March 25, 1981 a letter signed by Nancy Gullet, defendant 
employer's personnel manager, was sent to claimant requesting a 
meeting on March 30, 1981. (Claimant's Ex. OJ. Claimant 
testified that her employment was terminated upon meeting with 
Gullet on March 30, 1981. An "employee change of status• form 
prepared by defendant employer on April 8, 1981 1nd1cates that 
claimant received a medical termination on March 30, 1981. (Cl. 
Ex. E) Claimant testified that while she had spoken with her 
union steward on many occasions following her July 11, 1979 
mishap, she had not had any contact with defendant employer 
prior to the meeting on March 30, 1981. (Tr., pp. 22, 35) 

Claimant testified that the cond1t1on of her back has not 
improved since the July 11, 1979 mishap. She complains when she 
reaches or bends too quickly muscle cramps develop and she 1s 
unable to stand up. Claimant testified that she has attempted, 
without success, to find work as a clerk or in a clerical 
position where lifting 1s not required. She stated that she was 
ineligable for unemployment benefits because she had been off 
work for too long. (Tr., pp. 25-28) 

Arthur Winne, v1ce-pres1dent of personnel and industrial 
relations for defendant employer, testified at the hearing that 
claimant would have been paid in the vicinity of SS per hour had 
she been working at the time of the hearing. (Tr., pp. 58-59) 

ln a July 24, 1980 letter addressed to defendant insurance 
carrier, Luke C. Faber, H.D., wrote: 

Ruth Schromen was admitted to The Finley Hospital 
on April 15 with a history of cecurrent back pain 
as stated in her hospital admission physical. 

Tests conducted at that time including lumbar 
venogram and lumbar myelogram show no evidence of 
permanent physical findings. Electroneuromygraph1c 
examination was also normal. 

Ruth Schromen was referred to Dr. Julian Nemmers 
444 North Grandview, Dubuque, Iowa, for orthopedic 
consultation. 
(Def. Ex. 3) 

In a September 7, 197~ letter addressed to defendant insurance 
carrier, Julian G. Nemmccs, M.O., wrote: 

Ruth Schromen was examined by me on August 21, 
1979, on referral from Dr. L.C. Faber for an injury 
she sustained to her back on May 9, 1979, while 
lifting or pulling pans at the A.Y. McDonald, Co. 
Ms. Schromen stated at the time of examination that 
Hay 9 was the date of injury and she had been off 
work since that date. I notice a discrepancy in 
these dates between your records and mine. X-rays 
at the time of examination revealed a generalized 
disc space narrowing and grade I to II osteoarthritis 
of the lumbar spine. I feel this is of minimal 
degree and is aggravated by the injury described 
above. I do not feel that her inJury 1s based on 
this condition or relative to it. I feel that her 
problem 1s a lumbosacral strain superimposed on 
this pre-ex1st1n9 condition but not necessarily 
contributing to it or relative to it. 
(Cl. Ex. G; Def. Ex. 8) 

Claimant was examined by Or. Nemmers again on August 4, 1981. 
In an August 5, 1981 letter addressed to claimant's counsel, Dr. 
Nemmers wrote: 

A complete lumbar spine series was obtained 
today and they show minimal spurring and early 
degenerative changes of the entire lower lumbar 
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spine. There is narrow1ng of multiple d1ec spaces. 
I (eel that these changes have not increased 
s1gn1(1cantly (over and above normal wear and tear) 
since the examination of August, 1979. 

It is my opinion that the pcesent x-ray finding& 
and a work relationship are very dif(icult to 
establish. The fact that she has degeneration of 
multiple discs indicates a wear and tear type of 
process 1nvolv1ng the lumbar spine and the fact 
that it hae not increased appreciably since 1979 
1nd1cates to me that the trauma has not been an 
aggravating factor. Treating this on the basis of 
disability, it would be my op1n1on that she has a 
10\ whole body d1sab1l1~y. 
(Def. Ex. 2) 

Claimant was also examined by William J. Robb, H.D., on 
December 22, 1981. In a D1>cember 24, 1981 letter addressed to 
claimant's counsel, Dr. Robb reported: 

Diagnoses: l. LUHBOSACRAL STRAIN, RECURRENT. 
2. DEGENERATIVE DISC DISEASE, LOWER LUHBAR SPINE. 

Interpretation. Degenerative changes in the lumbar 
spine are an aging process of the spine itself and 
therefore the lumbosacral strain of 1973 and 
subsequently 1979 constitute an aggravation of a 
preexisting condition. 

The patient's symptoms as described are considerably 
greater than the objective findings evident in the 
exam1nat1on. 

In view of the tact that this patient Is not 
engaging In a physical fitness program or regular 
exercise, I would not ant1c1pate any lmprovem~nt in 
the function o( her low back. 

This patient will carry an approximately 10 percent 
permanent impairment of function of the body as a 
whole as a result of injury or lumbosacral strain 
occurred initially 1n 1973 and aggravated on 
several occasions since that time. 
(Cl. Ex. H; Def. Ex. I) 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance o( 
the evidence that the lnJury of June 11, 1979 10 causally 
related to the d1sabll1ty on which she now bases her claim. 
BodlBh v. Fischer, Inc,, 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility ls insu(ficlent: a probability Is necesoary. Burt'!.,:_ 
John Deere Waterloo Tractor worko. 247 Iowa 691, 73 N.~.2d--rl'2 
(1955). Claimant need not prove that an employment 1n1ury be 
the sole proximate cause of tho disability, but only that 1t 1s 
directly traceable to an cmployffient Incident o, activity. 
Langford v. Kellac Excavating, Grading, Inc., 191 N.W.2d 667 
( Iowa l97 l). 

An lnJury io the produ~lng cause: the disability, however, 
is the result, and 1t i the result which Is compensated. 
Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 
(1961); Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 
(1943). 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was d~tined 1n Diederich v. Tr1-C1t Ra1lwa Co., 219 Iowa 587, 
593, 258 N.W. 899, 1935) as fol ows: "It 1s therefore plain 
that the legislature intended the term 'disability' to mean 
'1ndustr1al disability' or loss of earning capacity and not a 
mere 'functional disability' to be coffiputed ln the terms of 
percentages of the total physical and mental ability of a normal 
man.• 

In Parr v. Nash Finch co., (Appeal dec1s1on, October 31, 
1980) atter analyzing thedcelsions of Mcspadden v. Big Ben Coal 
Co., 288 N.W.2d 181 (Iowa 19110) and Blacksmith v. All-American, 
Inc~, 290 N.W.2d 348 (Iowa 1980), it was said: 

Although the court stated that they were looking 
for the reduction 1n earning capdc1ty it Is undeni
able that it was the "loss ol earnings" caused by 
the job transfer tor reasons related to the inJury 
that the court was ind!Cdttng justified a finding 
of "industrial dicabllity.• Therefore, if a worker 
is placed in a position by his employer after an 
lojury to the body as a whole and because ot the 
1nJury which results in an actual reduction in 
oarn1ng, it would appear this would justl(y an 
oward of industrial disability. This would appear 
to be so even if the worker's "capacity" to earn 
hos not been d1~lnished. 

for example, a defendant employer's refusal to give any sort 
of work to a cldlmant after he suffers h1a aftlictlon may 
justify an award of disability. HcSpadden, 288 N.W.2d 181. 

Similarly, a claimant's inability to find other suitable 
work a(ter making bona fide clforts to find such wock may 
indicate that relic( would be granted. ~- at 192 

Functional disability Is an clement to be considered In 
determining industrial d1qabiltty which ls the reduction oC 
earning capacity, but consideration must also be given to the 
lnJurcd employee's age, education, qualifications, experi~ncc 
and inability to Pngage In employment for which he Is (ltted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121. 125 N.W.2d 
2SI, (19G°J). 

Administrative findings of (act must be sufficiently certain 
to enable a reviewing court to ascertain with reasonable certainty 
the factual basis on which the odm1nistrative o((lcer or body 
acted. Catalfo v. Firestone Tire and Rubber Co~, 213 N.W.2d 506 
(Iowa 19 

In Farmers Elevator Co., Kingsley v. Hanning, 286 N.W.2d 17 4 
(Iowa 1974) the Iowa Supreme Court stated: 

Regarding the evidence he relied on, the agency 
made particular note of claimant's age, his inability 
to continue 1n his present job, and his limited 
employment opportun1t1es available by virtue of his 
pain and inabtl1ty to walk or ride 1n a vehicle for 
any appreciable length of time. we do not require 
the findings to contain greater spcc1flc1ty. The 
findings must be specific enough to enable the 
reviewing court to determine with reasonable 
certainty the factual basis on which the co1DJ111ssioner 
acted, Catalfo, 213 N.W.2d at 509, and these 
f1nd1ngs fulfill the purpose. 

ANALYSIS 

The first issue on appeal 1s whether the award 1n lh1s case 
of industrial disab1l1ty in the amount of 40 percent to the body 
as a whole is excesoive, unreasonable, arbitrarily capricious, 
and contrary to the law. Upon review of the record 1t is 
determined that the award 1s none of these and the deputy's 
f1nd1ng as to the extent of industrial disability 1s affirmed. 
While it appears that claimant's employment Incident of June 11, 
1979 resulted 1n only a temporary aggravation of a preexisting 
condition which did not contribute to any permanent functional 
impairment, claimant's loss of earnings appears to be directly 
traceable to that incident. Claimant need not prove that the 
incident of June 11, 1979 was the sole proximate cause of her 
d 1sabil 1 ty. 

Factors considered 1n determining industrial d1sabll1ty, 1n 
addition to functional impairment, include the employee's age, 
education, qualifications, experience, and inability to engage 
in employment for which she ls fitted, as well as the efforts 
made by the employer to provide work with the employee's li~1ta
tions. These factors are considered collectively 1n arriving at 
the determ1nat1on of the degree of industrial d1sab1lity. There 
are no set guidelines whereby age, for example, ts weighed at 
ten percent of the total, education at five percent, etc. It 
therefore becomes necessary to draw upon prior experience, 
general and specialized knowledge to make the finding with 
regard to degree of 1ndustr1al disability. 

Claimant was released to return to ~ork with a 30 pound 
lifting restriction. She wao ultimately given a medical discharge 
by defendant employer (ollowing the June 11, 1979 incident. 
Claimant has completed only the ointh grade, and at the age of 
58 1s an unlikely degree candidate 1n any type of schooling. 
Her work experience has been limited to laboring Jobs, the 
nature of which she has become u~f1tted for due to her a~e and 
degenerative disc disease. Claimant has testified to being 
unable to find employment as a clerk or In a clerical pos1tton. 
Despite the fact that the employment incident of June 11, 1979 
did not contribute to the permanent functional impairment of 
claimant, she has endured an actual loss of earnings as a result 
of the medical termination which was occasioned by the inJury. 
The collective consideration ot the forementioned criteria 
supports the deputy's finding that claimant has sustained a 40 
percent industrial disability. 

The second iosue on appeal is whether the deputy's (1nding 
of 1ndustr1al d1sab1l1ty must be reversed because the record 
contains no evidence regarding actual reduction 1n earnings, and 
the proposed decision tails to set forth 1n suff1c1ent detail 
how the elements of Industrial d1sab1l1ty were relied upon to 
arrive at the percentage of 1ndustr1al disab1l1ty. With regard 
to evidence concerning an actual ceduct1on 1n earnings, thP 
record 1nd1cates that claimant earned in excess of S5.00 per 
hour while laboring for defendant employer. The record further 
1nd1cates that claimant is no longer employed and is 1nel191ble 
to draw unemployment benefits. It is quite evident from the 
foregoing that claimant has had an actual reduction in her 
oacnings. Defendants' contention that the deputy failed to set 
forth In sufficient detail how the specific details of tndustr1al 
disab1l1ty were relied upon to arrive at the percentage of 
industrial disability 1s also without merit. As was noted 1n 
the preceding section ot this analysis, there are no set guidelH<1 

whereby each clement ,s accorded a spec1f1c weight as against 
the total. Tho deputy made particular note ot claimant's age, 
education, work experience, and inab1l1ty to find other suttablc 
cmploymont. Under Catalfo the deputy's findings are not requir~d 
to contain greater spec1f1c1ty. The findings must be spec1f1c 
enough to enable the reviewing court to determine the factual 
basis on which the deputy acted. The deputy's findings of fact 
in tho arbitration decision meet the requisite standard. 

The final issue on appeal is whether the deputy's ta1lure to 
rule on obJections by defendants' counsel resulted 1n an lncompltt• 
and incoherent record. Defendants specifically point to three 
obJect1ons. Examination of the record 1nd1cates that the deputy 
received the testimony on all three objections and noted defendontl 
objections. None of the matters Ob)ected to, however. appear 
material to the proposed decision o( the deputy or to the rulin9 
herein. No reversible error 1s found. 

FINDINGS Of FACT 

1. Claimant began working for defendant employer 1n April 
of 197 I. 

2. Claimant's )Ob required that she perform some lifting. 

3. Claimant aggravated a preex1st1ng back condition while 
working on June 11, 1979. 

4. Claimant was released to return to work on July 30, 1979 

with a 30 pound lifting restriction. 

5. Claimant received a medical termination from detendant 
employer on Hacch 30, 1981. 

6. Claimant earned in excess of S5.00 per hour while 
working for defendant employer. 

7. claimant has a ninth grade•~ucatlon. 
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8. Claimant is 58 years old. 

9. Claimant's work experience is limited to laboring. 

10. Claimant has been unable to obtain employment since 
eing discharged by defendant employer. 

11. Claimant has suffered no functional impairment as a 
esult of the June 11, 1979 aggravation to her back. 

12. Claimant has suffered an actual loss of earning as a 
esult of the June 11, 1979 aggravation of the preexisting bac k ondition. 

13. Other findings in the arbitration decision not disputed 
~ appeal are adopted. 

CONCLUSION OF LAW 

Claimant has met the burden of proving that she has suffered 
1 industrial disability of forty percent (40\) as a result of 
?r June 11, 1979 aggravation of her preexisting condition. 

WHEREFORE, the deputy's decision filed October 29, 1982 is 
f Hmed. 

THEREFORE, it is ordered that defendants pay unto claimant 
,o hundred (200) weeks of permanent partial disability benefits 

a rate of one hundred twenty-nine and 20/100 dollars ($129.20 ) 
r week and seven (7) weeks and one (1) day of healing period 

•nefits at a rate or one hundred twenty-nine and 20/100 dollars 
123.20) per week. 

Defendants are to be given credit for any payments previously de. 

Defendants are to reimburse claimant one hundred fifty-eight 
llars ($15&) for the examination by Dr. Robb and they are also 
reimburse claimant thirty-two dollars ($32) for the cost of avel. 

Accrued benefits are to be made in a lump sum together with 
atutory interest at the rate of ten percent (10\) per year 
rsuant to section 85,30, Code of Iowa, as amended. 

Costs are taxed to defendants pursuant to Industrial Commissioner 
le 500-4.33. 

Defendants shall file a final report upon completion of 
yment of this award. 

Signed and filed th is 29th 

oealed to Distric t Court; 
J n1ssed by claimant for 

~lement 

day of July, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

LA. SCHUTT, 

Claimant, 

ERSIDE BOOK, BIBLE, 

Employer, 

l UMINOUS INSURANCE CO., 

Insurance Carrier, 
Defendants. 

File No. 666100 

APPEAL 

D E C I S I O N 

STATEMENT OF TUE CASE 

Defendants appeal from a review-reopening decision wherein 
c imant was awarded 75 weeks of permanent partial disability 
I: efits. 

The record on appeal consists of the hearing transcript 
: h contains the testimony of claimant, Russell Lee Serls, and 

~ Lon S. Jacobs; claimant's exhibits l through 6; defendants' 
~ tbits A and B; and the briefs and filings of all parties on e ! al. 

ISSUES 

1. Whether the deputy erred in finding that claimant has 
B . ained an industrial disability of 15 percent of the body as 
• 1ole. 

2. Whether the deputy erred in predicating his decision on 
,;:: mant' s successlul completion of a college education, 

REVIEW OF TBE EVIDENCE 

At the time of the hearing the parties stipulated the 
icable workers' compensation rate, in the event of an award, 

•.;e $142,86. (Transcript, p. 2) 

Claimant, who was 28 years old at the time of he hearing, 1 
uated from high school in 1973. At the time o1 the hearing 

l mant was enrolled as a full time student at Ellsworth 

Community College. (Tr., pp. 5-6) 

Claimant first worked as a spray painter after finishing 
high school, He later worked as a laborer for a concrete 
company and began driving a dump truck for Hallett Construction 
in the spring of 1975. In September of 1975 claimant suffered 
inJuries to his back and neck as the result of a driving accident. 
Claimant testified that he was off work for approximately one 
and a half years, and was the recipient of extensive medical 
treatment and workers' compensation benefits. After recuperating 
claimant drove a dump truck for a time and later worked as a 
laborer for a tile company. (Tr., pp. 7-14) 

Claimant began working for Riverside Book and Bible in 
February of 1979. After starting out as a janitor, claimant was 
eventually put in charge of stock and supplies at two warehouses. 
Claimant testified that on March 9, 1981 he was loading t wo 
truck shipments of bibles onto pallets when he felt pain in his 
back, neck, and left shoulder while reaching down to lift a box. 
Claimant remained at work for the remainder of the day and did 
not seek immediate medical treatment. Claimant returned to work 
on the following day, but left early due to pain in his left 
shoulder and the effects of drinking too much the previous 
evening. Be visited Dr. Richey, a chiropractor on March 10, 
1981. Claimant testified that he returned to work on March 11, 
1981 for approximately two weeks, but continued to see Dr. Richey 
for manipulation of his back and shoulder about every other day 
during that period. (Tr., pp. 16-27). 

Claimant testified that he was also seen by Dr. Lawrence at 
the Ackley Medical Center on two occasions and left work on that 
physician's advice. Be testified that Dr. Lawrence prescribed 
pain killers and muscle relaxants, but did not take x-rays. Dr. 
Lawrence referred claimant to Norman w. Hoover, H.D., an ortho
pedic surgeon. (Tr., pp. 27-28) 

Claimant testified that he was first examined by Dr. BoovPr 
in April of 1981, approximately three to four weeks after his 
injury. He recalled that Or. Hoover prescribed physical therapy 
and heat packs in addition to restricting him from returning to 
his Job. Claimant received workers' compensation benefits until 
July of 1981 when Dr. Hoover released him to return to work. Be 
testified that he returned to Riverside and was assigned to work 
in a shipping department where backorders for bibles are boxed. 
Claimant found that pulling the lever on a tape machine caused 
severe pain in his shoulder, and remained on the job only three 
days. Be returned to see Dr, Hoover who again restricted him 
from working. Claimant testified that a TENS unit was prescribed, 
but that he was told to discontinue it a month later after it 
proved to be of no assistance. (Tr., pp. 28-31) 

Claimant testified that in August or September of 1981 Dr. 
Hoover again released him for work, but suggested that he find a 
Job in a different field. Be returned to Riverside on several 
occasions during September and October of 1981 seeking work, but 
was told that there was no position for him. Claimant indicated 
that he doubted that he would have been physically capable of 
performing any work for Riverside had a position been offered. (Tr., pp. 31-33) 

Claimant testified that he was also examined by A. J. Wolbrink, 
M.D., at the request of the insurance carrier. Be recalled that 
he had perviously been examined by Dr. Wolbrink after his 1975 
truck accident. Claimant stated that Dr. Wolbrink advised him 
in 1982 not to do any lifting. (Tr., pp. 36-37) 

At the time of the hearing claimant was into his third 
semester at Ellsworth Community College where he is majoring in 
agronomy and genetics. Claimant indicated that he wished to 
complete the five year master's program in his m~jor. Claimant 
had achieved a GPA of over 3.8 on a 4.0 scale during his first 
two semesters. (Tr., pp. 34-35) 

. Claimant testified that he now does only light lifting of 
ObJects such as groceries, and avoids activities such as house
cleaning or yard work. He stated that sitting for long periods, 
standing, stooping, and reaching cause pain in his shoulder and 
numbness in his left arm. Claimant noted that the numbness had 
occurred after his injury in 1975, but that the complaints of 
shoulder pain have existed only since the March of 1981 injury. (Tr., pp, 37-39) 

Claimant revealed that his work at Riverside was interrupted 
for three and a half months starting in May of 1979 while he 
served part of a prison term. (Tr., pp. 33-34) 

On cross-examination claimant testified that he had unsuccess
fully sought full time employment at a number of places prior to 
enrolling in college and had enlisted the services of Job 
Service of Iowa. He testified that he had also looked for 
part-time positions once er. olled in college, but had found only 
a few hours of minimum wage work through the college's work-study 
program. Claimant stated that his college expenses were being 
paid through student loans, work study grants, and government 
aid. (Tr., pp. 46-53) 

Russell Serls, who works as the warehouse manager for 
Riverside, testified that while most of the lifting in the 
warehouses where claimant worked was done by a forklift, claimant's 
Job required one or two hours of physical lifting each day. 
Serls testified that most of the boxes which were lifted by hand 
weighed 15 to 30 pounds apiece .. Serls also denied knowledge of 
claimant's requests for work being denied in September and 
October of 1981. (Tr., pp. 59-65) 

In a December 28, 1981 letter to Bituminous Insurance 
Companies, Dr. Hoover wrote: 

I am certainly sorry about your "shock and 
astonishment•, but I am afraid I don't understand 
it. The patient was injured on March 9, 1981, when 
he developed pain in his mid dorsal area which has 
been persistent with radiation to his interscapular 
area, neck, and left shoulder. 

Your fragmentary quotation from my record 
perhaps explains your misunderstanding of the 
problem. Mr . Schutt has had pain since the time of 
bis injury, and the incidents which you have cited 
were entered in the record only as evidence that 
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the patient has not yet reached a point of tolerance 
of physical activity sufficient to allow him to 
work. These are not references to reinjury nor 
even of aggravation but only demonstrated evidence 
of his cont1nu1ng incapacity. He did have earlier 
injuries and has evidence of some old degenerative 
change related either to that or to pre-existin~ 
juvenile epiphysit1s, but that does not change 1n 
any way the fact that he has pain now which occurred 
as a result of the injury occurring in March 1981 
and persisting to the present time. 

I place no emphasis at all upon the patient ' s 
discharge from employment. Your reference to "the 
injury of 3/9/81 involving his low back" m1s1nterprets 
my record. Recurrence of 5/9/81 was only an 
aggravation of the paraspinal pain which had 
existed prior to his return to work. 

evaluation of Hr. Schutt's real disability based 
upon what seems to be some physical impairment is 
certainly not easy and straightforward. Be is 
prone to functional behavior and while I have no 
evidence of malingering, he certainly does tend to 
over-react to pain. Nevertheless I have been 
forced to conclude that his pain 1s sufficiently 
severe that he cannot go back to doing the kind of 
work that he was doing prior to his 1nJury and 
therefore that he is physically impaired and 
occupationally disabled. (Claimant ' s Exhibit 3) 

In a Harch 18, 1982 letter addressed to claimant's counsel, 
Dr. Hoover wrote: 

First let me point out that one cannot separate the 
pain 1n the cervical area from that in the shoulder. 
Therefore, the total amount of physical impairment 
is 12\ of the whole person, not 7\ . Furthermore, 
this is based only upon limitation of range of 
motion and not as Dr. Wolbrink's evaluation 1s upon 
"his cervical spine symptoms.• 

Hr. Schutt ' s present condition of functional 
incapacity or disability due to physical impairment 
and pain is of the order of 20 \ of the whole 
person, 10\ of which preex isted the inJury of Harch 
9, 1981. The residual 10 \ is attributable to that 
injury. (Cl. Ex . 2) 

In a February 11, 1982 letter to Bituminous Insurance 
Company, Or. Wolbrink wrote, in part: 

I saw and examined Hr. Schutt on February 10, 
1982. I dtd review the history with him and also 
had Dr. Hoover•s notes which you had refer r ed to me. 
He repeated the history that he had t he onset of 
symptoms while he was lifting boxes of books from 
the floor of a truck, bending to floor level. Be 
felt pain 10 the left shoulder region at that time 
and has had progressive symptoms since then. Be 
has had chiropractic manipulation and has also had 
a time of rest and progressive activity. However, 
as related in some of your notes, he has had 
recurrence of symptoms with doing some lifting at 
home and also riding the lawn mower. He continues 
to have pain predominantly 10 the left scapular 
region. He will notice paresthesias into the arm 
if he 1s reaching for something, but these are 
quite transient. Has been doing a little weight 
l1ft1ng and says that he can tolerate curls; but if 
he is pressing he will develop pain with a popping 
sensation 10 his shoulder. 

It 1s my impression that Hr. Schutt did suffer a 
partial rupture of a cervical disc 10 an injury 
which occurred while lifting at work. He does have 
previous history of significant cervical spine 
injury. I would estimate tht he has a total 
permanent impairment of 25\ of the man as a whole 
due to his cervical spine symptoms. However, the 
maJority of this is due to his previous 1nJur1es. 
It is somewhat difficult to sort out just how much 
of this is a progression, but I would estimate that 
no more than 5\ of his present problem is due to 
the injury which occurred while lifting at work. 
( Cl. Ex. l) 

Marion s. Jacobs, a vocational consultant special1z1ng in 
rehabilitation and employment placement of industrially disabled 
persons, testified to having had access to the medical records 
introduced as claimant's exhibits l through 6. The conclusions 
from a disability report prepared by Jacobs concerning claimant 
read as follows. 

A. Pre-in1ury earning capacity: 

Hr. Schutt was earning $5.00 per hour at the 
time of h1s Hatch 9, 1981 inJury. Had he not 
been injured, today Hr. Schutt would be earning 
approximately $5.50 per hour. • 

8. Post-in1ury Earniqg Capacity: 

Hy survey of the 3 labor markets (Iowa Falls, 
Hampton and Eldora) indicates that Hr. Schutt's 
post-inJury earning capacity ranges from approxi
mately $3.35 per hour to approximately $6.97 per 
hour. 

In a •normal" economy Hr. Schutt's job opportunities 
and earnings should be greater. 

C. Age: 

Hr. Schutt is 27 years old. Assuming a retirement 

age of 65, he can expect t o work for an add1t1ona1 
38 years. 

D. Qualifications: 

Hr. Schutt's current endeavor to further increase 
his earning capacity is commendable. Given his 
high ACT scores and 3.82 grade point average, in 
my opinion, Hr. Schutt was intellectually under
employed from 1973-81. 

~: 

Assuming that Hr. Schutt comple t es the 
necessary schooling, be should be able to 
function in a work world that will provide 
viable job opportun1t1es, increased earning 
capacity and career advancement. In t he 
event Hr. Schutt voluntary or involuntary 
discontinues his schooling, his present 
s kills and past work e xperience should 
qualify him for the following JOb possibili t ies: 

Entry-level bookkeeper: $3.35 - 5 . 00 per hour. 
Entry-level cashier: $3.35 - 4.50 per hour. 
Order entry: $3.35 - 4 .95 per hour. 
Supervisor, shipping/receiving: $5 .45 - 6.97 per hour. 
Computer operator: $5.00 per hour. 
Inspector: $3.35 - 4.95 per hour . 
Custodian/maintenance ( with lifting limits or 
co-wor ker assistance): $4 .00 - 5. 41 per hour. 

Increasingly, as shipping/receiving and 
inventory control departments become more 
automated, wor kers with pre-employment s k ills 
in data entry and retrieval will be given 
hiring preference. 

E. Nature of Disability: 

Hr. Schutt's disability, though physically 
limiting, is not disf1gur1ng. 

P. Ability to Engage in Employment: 

Employers who are aware of Hr. Schutt's frequent 
injuries, Job changes and disab i li t y may convertly 
discriminate against Hr. Schutt. 

On the other hand, Hr. Schutt is eligible for 
CETA and Targeted Jobs Tax Credits; both programs 
ac t as hiring incentives and 1t 1s reasonable to 
e xpect Hr. Schutt to benefit from either of 
these programs if he were to return to the wor k 
world in the near future. 

In my opinion, all of the above factors are relevant 
in determining the •1ndustr1al disability• of Hr. 
Schutt. (Defendants' Ex . 8) 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of Harch 9, 1981 is causally 
related to the disability on which he now bases h1s claim. 
8od1sh v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility 1s insufficient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (l960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need notoe 
couahed 10 definite, positive or unequivocal language. Sondag v. 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expert opinion may be accepted or rejected, 1n whole or in part, 
by the trier of fact. Id. at 907. further, the weight to be 
given to such an opinion is for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bod1sh, 257 Iowa 516, 133 
N.W.2d 867. see also Musselman v. Central Telephone Co., 261 
Iowa 352, 154 N.W.2d 128 (1967). 

An employer takes an employee subJect to any active or 
dormant health impairments, and a work connected injury which 
more than slightly aggravates the condition 1s cons1dered to be 
a personal 1nJury. Ziegler v. United States Gypsum Co., 252 
Iowa 613, 620, 106 N.W.2d 591 (l960), and cases cited. 

Our supreme court has stated many times that a claimant may 
recover for a work connected aggravation of a preexisting 
condition. Almquist v. Shenandoah Nurseries, 218 Iowa 724, 254 
N.W. 35 (1934). See also Auxier v. Woodward State Bos . Sch., 
266 N.W.2d 139 (Iowa 1978); Gose v. Carmer an St1 es o., 58 
N.W.2d 731 (Iowa 1968); Barz v. Oler, 257 Iowa 508, 133 N.W.2d 
704 (1965); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 
N.W.2d 251 (1963); Yeager v. Firestone Tire & Rubber co., 253 
Iowa 369, 112 N.W.2d 299 (1961); Ziegler, 252 Iowa 613, 106 N.W.2d 
591. 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa S87, 
593, 258 N.W. 899, (1935) as follows: " It is therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man.• 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
inJured employee's age, education, q~lifications, experience 
and inability to engage 10 employment for which he is fitted. 
Olson, 255 Iowa 1112, 1121, 125 N.W.2d 251. 
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In Parr v. Nash finch Co., (Appeal decision, October 31, 
180) the Industrial Commissioner, after analyzing the decisions 
: Mcspadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980) and 
acksmith v. All - American, Inc., 290 N.W.2d 348 (Iowa 1980), 

.ated: 

Although the court stated that they were looking 
for the reduction in earning capacity it is undeni
able that it was the "loss of earnings• caused by 
the Job transfer for reasons related to the injury 
that the court was indicating justified a finding 
of " industrial disability.• Therefore, if a worker 
is placed in a position by bis employer after an 
injury to the body as a whole and because of the 
injury which results in an actual reduction in 
earning, it would appear this would justify an 
award of industrial disability . This would appear 
to be so even if the worker's "capacity• to earn 
has not been diminished. 

For example, a defendant employer's refusal to give any sort 
work to a claimant after he suffers his affliction may 

stify an award of disability. Similarly, a claimant's inability 
find other suitable work after making bona fide efforts to 

nd such wor k may indicate that relief would be granted. 
Spadden, 288 N.W.2d 181. 

ANALYSIS 

The stated issues on appeal are whether the deputy erred in 
n1ing that claimant has sustained an industrial disability of 
percent of the body as a whole and whether the deputy erred 
predicating his decision on claimant's successful completion 
a college education. The issues in this matter shall be 

jressed together herein. 

It is clear from the evidence presented that claimant had 
?ex isting back and neck problems which relate back to his 
jury in 1975. While claimant may not recover for his preexisting 
1ditions, per se, he is entitled to recover for an aggravation 
the preexisting conditions to the extent of impairment caused 

•ing his employment. Doctors Hoover and Wolbrink estimated 
! degree of claimant's physical impairment to the body as a 
>le resulting from the March 9, 1981 injury and aggravation to 
! back and left shoulder, to be ten percent and five percent 
ipectively. It is also clear that claimant is permanently 
iabled from performing his former job at Riverside Book and 
>le, as well as most any job which he has held since graduating 
>m high school, due to his disabling back and shoulder injuries. 
1imant has been unable to find employment of any nature 
>sequent to his departure from Riverside, nor has he achieved 
;ollege degree, to date, which would serve to enhance his 
>loyment opportunities. It is apparent, even in light of the 
1clusion drawn by Harian Jacobs, that claimant has suffered a 
;s of earnings as well as a loss of earning capacity as a 
ult of his March 9, 1981 injury. 

Based upon the facts and circumstances of this case it would 
have been unreasonable for the deputy to have found claimant 

have an industrial disability in excess of 15 percent of the 
Y as a whole. At the same time, it was not unreasonable for 
deputy to minimize his finding as to industrial disability 

ed upon claimant's intellectual potential and pursuit of a 
lege degree. Careful reading of the deputy's decision 
eals that claimant's pursuit of further education and his 
ential for employment in an area of expertise serve to 
igate the size of claimant's award of industrial disability. 
such, the decision of the deputy shall be affirmed. 

FINDINGS OP PACT 

1. Claim~nt was an employee of Riverside Book and Bible. 

2. Claimant suffered an inJury to his back and left shoulder 
March 9, 1981 which arose out of and in the course of his 

• loyment. 

3. Claimant had a preexisting injury to his cervical spine 
• a result of an industrial accident which occurred in 1975. 

4. Claimant is unable to perform his job at Riverside as a 
1 Jlt of his March 9, 1981 injury. 

5. Claimant has subsequently been unable to find other • loyment. 

6. Claimant has a high school degree. 

J 7. Claimant's work resume includes only laboring and 
c: ling jobs. 

8. Claimant currently is a candidate in a college degree 6 1ram. 

9. Claimant has suffered an industrial disability of 15 
Ei ;ent of the body as a whole. 

CONCLUSION Of LAW 

Claimant has sustained the burden of proving an industrial 
1b1lity of 15 percent of the body as a whole as a result of 
March 9, 1981 injury. 

WHEREFORE, the deputy's decision filed May 31, 1983 is 111 rmed. 

THEREFORE, it is ordered: 

That the defenaants shall pay unto claimant seventy-five 
weeks of permanent partial disability benefits at the 

• ulated rate of one hundred forty-two and 82/100 dollars 
2.82) per week. 

That interest shall accrue pursuant to section 85.30 of the 

That the costs of this action are taxed to th defendants. 

Signed and filed this 30th 

Appealed to District Court; 
Dismissed by defendant 

day of September, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

RICHARD R. SCHWARTZ, 

Claimant, 

vs. 

SIOUX TOOLS, INC., 

Employer, 

and 

CNA INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 
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By order of the industrial commissioner filed March 8, 1984 
the undersigned deputy industrial commissioner has been appointed 
under the provisions of S86.3, Code of Iowa, to issue the final 
agency decision on appeal in this matter. Defendants appeal 
from an adverse arbitration decision. 

The record consists of the transcript of the hearing testimony; 
the evidentiary depositions of Sandra J. Miller and Mark A. Mattox; 
claimant's discovery deposition; and claimant's exhibit l 
consisting of 183 pages, all of which evidence was considered in 
reaching this final agency decision. 

The outcome of this final agency decision will be the same 
as that reached in the arbitration decision. 

ISSUES 

The arbitration decision awarded temporary total benefits 
paid to claimant for a period of 62 ?/7 weeks and awarded 
medical and allied benefits under S85.27, The Code. 

Defendants state the issue on appeal: "There is one issue 
involved in this appeal which is: 'Did the employee-claimant 
sustain an injury which arose out of or in the course of his 
employment with his employer Sioux Tools, Inc.?'" 

FACTS PERTAINING TO THE APPEAL 

Defendants argue that claimant 's inconsistent versions of 
the possible cause for inJury comprise a failure to carry the 
burden of proof. 

Claimant's family doctor, A. Katz, 0.0., states the history 
as follows: 

(HJe was leaning over an industrial machine and 
developed a slight spasm in his left proximal 
shoulder and base of the neck, in the cervical
dorsal vertebral area with subluxation, severe 
spasm and left brachia! neuralgia; attributed it to 
a cold draft blowing here, because he experienced 
similar conditions before; the blower and on Monday 
mornings when the heat had been turned off over the 
weekend, it took several hours for the stream of 
air to warm up. 

Or. Katz consulted with~. McLarnan, H.O., who took the 
following history: 

The patient was leaning over an industrial machine 
and developed this tight spasm in his left proximal 
shoulder and at the base of the neck. He attributed 
this to a cold draft blowing on his neck. In fact, 
he had attempted to ward off this draft because he 
had experienced a similar sensation the week before. 
The blower is directly overhead and on Monday 
mornings when the heat has been turned off over the 
weekend, it takes several hours for this stream of 
air to warm up. 

Then, in a letter of March 23, 1982 Or. McLarnan states: "The 
etiology for this patient's complaint has not been established." 

Cesar H. Rojas, H.O., and Borst G. Blume, H.o., both neuro
surgeons from Sioux City, took a history more compatible with 
claimant's version which is described below and which causally 
related the incident to the ensuing disability. 

The oral deposition testimony of Sandra J. Hiller and Mark 
Alan Mattox stood for the proposition that claimant had hurt his 
back when he fell on some ice in a non-work connected incident. 

Claimant's testimony on direct and cross-examination is 
lengthy but should be set out in substantial part: 
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The direct evidence states: 

And I knew the second time it [a machine) made a 
rattle it was time to head for cover , because 
that's a true indication that something is coming 
apart in the machine. You don't have the time to 
ascertain what it is or whether it is a safe 
condition. 

So I took and grabbed the handle and shut the 
work head off, which stops the piece from spinning 
into the wheel, takes stock off, and tried to get 
below the work station, so that if anything come 
out of the machine I wouldn't get hit by the flying 
debris. 

And I think in the period of time that that 
happened I kind of slipped on the mat. And I felt 
a sharp pain in my upper back in the base of my 
neck. (Tr., p. 8 11. 4-15) 

After I reached up to turn off the head to try and 
s t op what was going on in there so something 
wouldn't turn tear up the machine or me, I ducked. 
(Tr., p. 11 11. 16- 18) 

Well, those things happen quite fast and you don't 
really know. You know, you JUSt kind of pick 
yourself up and put it back together or try to. 
(Tr., p. 12 11. 9-11) 

A. Well, when that happened, when I stretched down 
and got out of the way, I felt a sharp pain run 
down my arm from the base of the neck , the upper 
back area. 

Q. Which arm are you talking about? 

A. Hy left arm. The one I reached over and shut 
t he machine off with. And I e xperienced it for 
just an instant when it happened . And I'd had some 
discomfort that morning from the cold blowing on my 
neck and you felt stiff, and I think it's kind of 
in relation to the action that I took being stiff 
that happened what did. (Tr., pp. 13-4 11. 10- 25 
and 1-4 ) 

A. I called them at 7 o"clock that morning [the 
12th) and told them I wouldn ' t be in, that I wasn't 
feeling good, that I was e xperiencing a problem. 
(Tr., p. 17 11. 3-5) 

The cross-examination of claimant states: 

A. Well , I told him [a supervisor) what was 
bothering me, but I didn't tell him because I 
didn't know. 

Q. You t old him what was bothering you? 

A. Uh-hub (yes). 

Q. Which was what? Your neck? 

A. The base of my neck. 

Q. All right. But you didn't tell him what 
happened, how it happened or what occurred or when 
it occurred? 

A. I told him about the accident that had happened, 
but I didn't relate the pain to the accident. I 
didn't tie a connection between the two. (Tr., p. 24 
11. 3-13) 

Q. Now, as I understand it, you said you heard a 
rattling sound for a second time. You said, "It 
was time to head for cover,• end of quote. You 
grabbed the handle to shut it off. "I think I kind 
of slipped on the mat.• I quote that directly, 
nght? 

A. That's true. 

Q. You're not really sure about that slip? 

A. It happened so fast, I don't remember. (Tr., p. 
27 11. 17-24) 

Q. Have you seen what or. Katz says in his report? 
It's page 120 of the exhibit. Quote, "The patient 
was leaning over an industrial and developed this 
tight spasm in his left proximal shoulder and at 
the base of the neck. He,• meaning Hr. Schwartz, 
"attributed this to a cold draft blowing on his 
neck. In fact, he had attempted to ward off this 
draft because he had experienced a similar sensation 
the week before. The blower is directly overhead. 
And on Monday mornings when the heat has been 
turned off over the weekend, it takes several hours 
for this stream of air to warm up,• end of quote. 

A. That's true. 

Q. He doesn't say a~ything about slipping on a mat 
or reaching over and twisting and that, does he? 

A. No# he doesn't. 

Q. Is that right? 

A. That's true. 

Q. Be attributes this to your telling about so■e 
cold draft on your neck, right? Is that right? 

A. I told hi■ about the stiffness condition that I 
bad tad. (Tr., pp. 28-29 11. 16-2S and 1-10) 

(Q.) Again, I'll start out with the quote. "Well, 
on 1-11-82 a.m. I was running a grinding machine 
and had a piece spin out of control. And I reached 
with my left hand to shut the machine off and with 
my right hand to back the feed off and t wisted my 
neck to get out of the way 1n case the piece came 
flying out, and I incurred a snap 1n my upper neck 
area. 

"And shortly the r eafter a spasm began to occur, 
and by t wo hours later it had reached the point 
where I knew I had to seek assistance, and I 
contacted Dr. Katz. And I seen him at 2 o'clock 
that afternoon. And he treated me fo r an alignment 
problem, what be thought was an alignment problem. 
And then I came back the following day at noon, and 
he seen that 1t was so severe that he hospitalized 
me at St. Vincent's Hospital 1-12-82 and since I 
was hospitalized until 1-21-82. And I seen Dr. 
Kat z again 1-24-82 after leaving the hospital, and 
I have been going to physical therapy daily until 
today at this time,• end of quote. That's the 
first time there is anything i n your medical 
records talking about this t wisting and turning. 

THE WITNESS: I realize that. (Tr., pp. 30-31 
11. 12-25 and 1-S) 

A. I didn't tell them that I bad had that injury 
at home. (Tr., p. 31 1. 15) 

A. I don't remember telling them I fell on the ice 
at home and hurt my neck. They asked me if I ever 
fell at home. And I told them the truth, that t wo 
weeks ago I had, but I never fell on my neck or 
hurt my neck. (Tr., p . 41 11. 19-22) 

The testimony of Gale Custer, an eyewitness, reads as 
fol lows: 

A. Well, I heard a weird sound. The fact of the 
matte r , the way he was grinding, if the wheel 
something goes wrong, if the wheel grabs that piece 
and 1t proceeds to throw it out of the machine, it 
will start making a funny noise. And the wheel 
will go arork (indcating). About the second arork 
you better look out. Throws many of them out. 

I beard it and I ducked and I looked around and 
I seen no Richard. I wondered what had happened. 
And I looked and there he was; but, understand me 
now, all I could see of him was operating the 
mach i ne. Now, I couldn't see how any one could see 
anything, because I was -- well, he wasn't blinded 
from me, but I was at this angle and he was over at 
this angle. I was facing east. He was facing 
south. 

Q. 

A. 

Q. 

A. 

Q. 

But you 

Yes. 

-- the 

Yes. 

And you 

heard --

noise? 

ducked? 

A. I sure did. (Tr., pp. 46-47 11. 14-25 and 1-7) 

APPLICABLE LAW 

The question is whether claimant sustained an 
arose out of and in the course of his employment. 
the burden of proof. Lindahl v. L. O. Boggs Co., 
18 N.W.2d 607 (1945). 

injury which 
Claimant has 

236 Iowa 296, 

Where an expert's opinion is based on an incomplete history, 
the opinion 1s not pending upon the industrial commissioner. 
Musselman v. Central Telephone Co., 261 Iowa 3S2, 154 N.W.2d 128 
(1967). See also Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 
867 (1965). 

Others propositions of law are stated in the arbitration 
decision and are adopted herein. 

ANALYSIS 

The exact question becomes whether or not a co~pensable 
incident occurred. Claimant explains away the alleged fall at 
home on the ice by saying that, whatever happened, occurred eone 
two ~eeks prior to January 11, 1982, and that explanation ie 
acceptable. 

Perhaps the more difficult problem in claimant's testi■ony 
and 1n the histories given 1s the ambivalent versions: On the 
one hand claimant says the cold air caused his nec< to be stiff, 
and on the other hand he says that he hurt his neck when he aade 
a quick moveaent. Thus, the history taken by Dr. ratz and that 
taken by Or. McLarnan (which defendants wrongly attribute to Or. 
Katz) both describe a spasm which developed while bending over a 
machine in the cold while the history given to ors. Po)a• and 
Blume describes a quick, avoiding ■ove■ent which caused claimant 
to snap his neck. 

Although these versions are contradictory, claiaant'• 
frankness in stating he did not •now what caused his neck 
problea tends to show he did not sean tD conceal anything. 
finally, the most convincing evidence which bac<s up claimant is 
that of the independent eye witness, Gale Custer. To repeat, he 
said: •1 heard it and I ducked and I looked around and I aeen 
no Richard. I wondered what had happened. And I loo•ed and 
there be vas •... • Although defendants deny this languag~ 
supports claimant's version of the incident, the ~itness not 
seeing clai■ant and then seeing clflmant an instant later 
supports the v1e., chat clai■ant sade a quic• ■o•,eaent. 

Therefore, one finds that clai■ant's teataony about his 

-

tit 

I ' 

ti! 

ll' 
ltc 
rn 

1:1 
t11 

II 

It 



REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 313 

~uick movement as supported by that of the independent witness 
,uff1ciently shows that he made that movement. Be subsequently 
jeveloped pain and the evidence of h1s two main treating physicians, 
)rs. Rojas and Blume, supports a causal connection. The issue 
~n appeal 1s thus determ1ned in claimant's favor. 

The f1ndings of fact (except 8, 9 and 10) and order found in 
the arbitration decis1on are adopted below. The conclusions of 
law 1s that of the undersigned. 

FINDINGS OF FACT 

1. That this agency has jurisd1ction of the parties and 
the subject matter. 

2. That the claimant fell at his res1dence in early 
January, 1982 and that as a result of that fall required no 
medical attent1on. 

3. That as a result of that fall claimant missed no time 
from h1s normal duties at work. 

4. That the claimant has been employed by the defendant 
employer for 18 years. 

S. That 1t is common knowledge on the part of the c laimant 
that the grinding wheels he works with on a daily basis will 
malfunction from time to time. 

6. That on January 11, 1982 cla1mant made a sharp involuntary 
ruovement down to a crouch position in order to avoid being 
struck by a port1on of his grinding wheel. 

7. That during claimant's attempt to avoid inJury he 
sustained an inJury to his cervical spine and began to experience 
neck and arm pain within two to three hours after claimant's 
sudden movement. 

CONCLUSIONS OF LAW 

That on January 11, 1982 cla1mant sustained an injury 
arising out of and in the course of his employment which caused 
temporary total disability for sixty-two and three-sevenths (62 
3/7) weeks and which resulted in certain treatment and services 
under S85.27, The Code. 

That the proper rate of weekly compensation is two hundred 
fifty-three and 12/100 dollars ($253.12) per week. 

ORDER 

THEREFORE, it is ordered that the defendants pay the claimant 
temporary total disability for a period of sixty-two and three
sevenths (62 3/7) weeks duration at the weekly rate of two 
hundred fifty-three and 12/100 dollars ($253.12 ) together with 
statutory interest from January 23, 1982. 

Defendants are to pay the follow1ng medical charges: 

American Prosthetics 
Dr. Aaron Katz 
Harian Health Center 
Dr. Borst Blume 

$ 83.00 
322.00 

6,822.30 
5,365.00 

Costs as contemplated by Industrial Commissioner's Ru l e 500-4.33 
are charged to the defendants. 

Defendants are ordered to file an activity report within 
t wenty (20) days from the date below. 

Signed and filed this 26th day of June, 1984. 

.i Copies To: 

Hr. MacDonald Smith 
Attorney at Law 
632-640 Badgerow Building 
Sioux City, Iowa 51101 

Hr. William J. Rawlings 
Attorney at Law 
300 Toy National Bank Bldg. 
Sioux City, Iowa 51101 

BARRY MORANVILLE 
DEPUTY INDUSTRIAL COHHISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

RUBY SEAGER, 

Claimant, 

vs. 

ARMOUR-DIAL, INC., 

Employer, 
Self-Insured, 
Defendant. 

Flle No. 639890 

A P P E A L 

D E C I S I O N 

By order of the industrial commissioner filed December 15, 
1983 the unders1gned deputy industrial commissioner has been 
appointed under the provisions of S86.3, Code of Iowa, to issue 
the final agency decis1on on appeal in this matter. Defendant 
appeals and claimant cross-appeals a review-reopening decis1on 
of November 18, 1983. 

The record on appeal consists of the transcript of the 
hearing; claimant's exhibits l; defendant's exhibits l through 
4, inclusive; the depositions of Koert R. Smith, H.D., Harold L. 
Schrier, H.D., and Mark Joseph Hill1ams, D.C., all of which 
evidence was considered in reaching this final agency decision. 

This final agency decision will modify the review-reopening 
decision in that a lower award will be ordered. 

ISSUES 

The review-reopening decision awarded claimant workers' 
compensation benefits for a 35 percent permanent partial disability • 
for i ndustrial purposes which is the equivalent of 175 weeks in • 
payments, at the rate of $224.50. 

Defendant states the issues thus: 

l. The Deputy Commissioner erred in finding a 
funct1onal impairment of 15\; such award to Claimant 
is excessive and not supported by the evidence. 

2. The Deputy Commissioner erred in finding an 
industrial disability of 35\; such award to Claimant 
is excessive and not supported by evidence. 

3. The Deputy Commissioner erred in making his 
finding of "part-time or as needed" employment. 
Claimant states the issues thus: 

l. The Deputy Commissioner erred in finding a 
functional impairment of 15\; such award to Cla1mant 
was not enough and should have been 25\ as supported 
by the evidence. 

2. The Deputy Commissioner erred in finding an 
1ndustrial disability of 35\; such award was not 
sufficient and a 60\ award was in fact, supported 
by evidence and should have been awarded. 

3. The Deputy Commissioner did not err in making 
his finding of "part-time or as needed" employment. 

EVIDENCE PRESENTED 

Claimant was inJured at the employer's plant when she lifted 
a box of lids weighing some 40 to SO pounds. She felt a pull in 
her back, dropped the box and fell 1nto an empty trash box. (Tr., 9) 
At the time of the hearing, she had complaints of pain 1n her 
low back and was wear1ng a therapeutic corset. (Claimant also 
has cervical spine problems, but these are apparently not 
connected to the inJury.) She returned to work for some time 
and was able to perform her duties, although she stated she had 
t o have help lifting some of the boxes over an extended period 
?f time. (Tr., 22) She stated that she had applied for a job 
i n the quality control division of the employer's plant and was 
told that she would be a "poor risk." (Tr., 29) 

At the time of the hearing, she was 43 years old and had 
worked at the employer's plant some seven years. Her background 
showed that she had a high school education, a beautician's 
lic ense and had worked at Shaeffer Pen Company in Fort Madison. 
At the time of the hearing, she was under no work restrictions 
at the employer' s plant. 

James Lemek, a janitor on the second shift at Armour-Dial, 
testified that claimant m19ht have to lift boxes weigh1ng 
between 25 and 30 pounds. (Tr., 47) 

Sandra K. Iverson testified that she was a friend of claimant's 
and that claimant was not as active as before the injury. 

Carrie Lynn Seager, claimant's daughter age 14, Richard Dean 
Seager, c laiman~'s son age 17, and ~eroy Allen Seager, claimant's 
husband, testified that claimant, since the accident, is not as 
active in performing her work about home and in enjoying leisure 
time activities since the injury. 

Ric hard ~eroy Leverington, the second shift supervisor at 
the employer's plant, testlf,ed that to h1s knowledge claimant 
had no problems performing her work after the inJury. He also 
conceded that he did not actually see claimant's work station. 

Hartin ~yle Graber, the employee relations manager for the 
employer, stated that claimant was on layoff at the time of the 
hearing and that her senority number was 145. Since there are 
some 130 people working at the present time, she is able to come 
in on a temporary basis. He also testified that claimant's 
personnel file shows no work restrictions. 

Harold L. Schrier, M.D., testified that he had a restricted 
general practice. He saw claimant on June 25, 1980 and took a 
history which was consistent with claimant's version of the 
injury. He diagnosed a low back strain (Dep., p. S). He later 
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referred her to the Steindler Clinic in Iowa City. With respect 
to claimant's prior condition and her condition after the 
injury, he testified as follows: 

O, Doctor, would you s3y within a reasonable 
medical certainty then that the June 25th, 1980, 
incident aggravated that preexisting condition? 

A. It accentuated it-- It brought on the pain at 
that time, as far as I know. 

O, All right. Now, you said that she had some 
difficulty prior to that as related back to 1979; 
is that correct? 

A. Uh-huh. 

Q. And what incident do you give reference to in 
1979? 

A. All right. July 5th, 1979, back problem 
started Monday night. States she must have picked 
up some meat and twisted the wrong way at Armour
Dial. Went to or. Whitley due to pain. She was 
also taking-- well, you wouldn't care about that. 
X ray was taken. She was given medication and 
returned-- and phys1othetapy and sent back to light 
duty. (Schrier dep., p. 9 11. 8-23) 

Mark Joseph Williams, a chiropractor, testified that he saw 
claimant first on February 2, 1981 and treated her with spinal 
manipulation. He formed the opinion that claimant had "lumbar 
complications" and that these complications were connected to 
the Injury of June 25, 1980. (Oep., p. 8-9) Using the American 
Medical Association Guides to the Evaluation of Permanent 
Impairment, or. Williams opined that claimant had a 25 percent 
impairment of the whole person. (Dep., p. 9) The reports of Dr. 
Williams were also a part of the record and did not differ from 
his testimony. 

The evidence of Koert R. Smith, M.D., a qualified orthopedic 
surgeon, was presented by reports and deposition. A report of 
April 7, 1982 states that any cervical difficulties were not 
related to claimant's injury. A report of October 29, 1981 
stated that she had a probable chronic cervical and lumbar 
strain syndrome with some mild underlying degenerative changes 
in the lumbar spine. With respect to the cause and extent of 
the permanent impairment, the report of April 7, 1982 stated: 

Based on the AMA Guides to the Evaluation 
of Permanent Impairment, she would not have any 
permanent impairment because she does have normal 
motion with no neurologic abnormalities, even 
though she does describe some tenderness present. 
Based on the Manual for Orthopaedic surgeons in 
Evaluating Permanent Physical Impairment, pubtTshed 
by the American Academy of Orthopaedic surgeons, 
she might possibly rate a 10% whole man impairment 
based on a healed sprain or contusion with persistent 
muscle spasm, rigidity and pain substantiated by 
demonstrable degenerative changes. However, our 
records do indicate that these osteoarthritic 
changes were present at the time of her injury, 
therefore, would be pre-existing and 1t would be my 
opinion that all, or at least the vast majority of 
any impairment that exists at this time, would have 
been pre-existing to her inJury 1n 1980. 

On those same questions, or. Smith testified: 

A. And it's difficult to percentage-wise determine 
how much of her present complaints are related to 
the pre-existing condition, and how much to the 
aggravation. 

Q. If we would lump them together, disregarding 
that part of it is due to pre-existing condition 
and part of 1t is due to aggravation, would you 
have an opinion within a reasonable degree of 
medical certainty as to what her impairment is? 

A. Yes, I do. 

o. And what would that opinion be? 

A. Hy opinion is ten percent whole man impairment 
based on the American Academy of Orthopedic surgeons 
Manual for Orthopedic Surgeons in evaluating 
per~anent physical impairment. 

Q. And that would be a permanent physical impairment? 

A. Yes. (Smith dep., p, 14 11 4-19) 

A report from university Hospitals of Iowa City of January 
20, 1981 recites claimant's prior low back problems and results 
of the examination with the following impression: 

The patient was seen and examined with or. Cooper. 
We feel that she has a lumbosacral instablity. 
This is superimposed on some osteoarthrit1c changes 
which are relatively mild. She was advised to use 
aspirin as needed for the discomfort. She was also 
instructed in doing sit-ups with the hips and knees 
flexed to strengthen her muscles and to use a 
corset PRN. She was advised to avoid twisting, 
bending and lifting which increase her discomfort. 
She was given a PRN return and was scheduled to see 
Neurology for evaluation of the numbness on her 
right upper extremity. 

APPLICABLE LAW 

A personal injury is an impairment of health which results 
from the employee's work and may include an aggravation of a 
preexisting condition. Jacques v. Farmers Lumber and Supply 
Co., 242 Iowa 548, 47 N.W.2d 236 (1951)1 Lindahl v. L. O. 
Boggs Co., 236 Iowa 296, 18 N.W.2d 607 (1945); and Almquist v. 
Shenandoah Nurseries, Inc., 218 Iowa 724, 254 N.W. 35 (1934). 

Claimant must show that her health impairment was probably 
caused by her work; possible cause is not sufficient. Burt v. 
John Deere Waterloo Tractor Works 247 Iowa 691, 73 N.W.2d 732 
(1955); Ford v. Goode, 240 Iowa 1219, 38 N.W.2d 158 (1949); 
Almquist, 218 Iowa 724 , 254 N.W. 35. Claimant also has the 
burden to prove the extent of any permanent disability. Olson v. 
Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963). 

Hatters of causal relationship are essentially ~ithin the 
realm of expert testimony. Bradshaw v. Iowa Methodist Hos ital, 
251 Iowa 375, 101 N.W.2d 167 (1960). "The inc dent or activity 
need not be the sole proximate cause, if the injury is directly 
traceable to it.• Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 
296, 297 (Iowa 1974); Langford v. Kellar Excavatlng & Grading, 
Inc., 191 N,W.2d 667 (Iowa 1971). "A cause is proximate if it 
Isa substantial factor 1n bringing about the result.• Blacksmith 
v. All-Ameocan, Inc., 290 N.W.2d 348, 354 (Iowa 1980). 

The industrial commissioner has stated: 

There are no guidelines which give, for example, 
age a weighted value of fifteen percent of total, 
motivation - five percent; work experience - thirty 
percent, etc, Neither is a rating of functional 
impairment entitled to whatever the degree of 
impairment that is found to be conclusive that it 
directly correlates to that degree of industrial 
disability to the body as a whole. In other words, 
there are no formulae which can be applied and then 
added up to determine the degree of industrial 
disability. It therefore becomes necessary for the 
deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the 
finding with regard to degree of industrial disability. 
see Birmingham v. Firestone Tire & Rubber Co., 
(Appeal Decision l98l); Enstrom v. Iowa Public 
Service Co., (Appeal Decision 198l). 

Industrial disability is the reduction of earning capacity, 
and not mere functional impairment. Such disability includes 
considerations of functional impairment, age, education, qual1-
f1cations, experience and claimant's inability, because of the 
injury, to engage in employment for which she is fitted. Olson, 
255 Iowa 1112, 125 N,W.2d 251; Kartin v. Skelly Oil Co., 252 
Iowa 128, 106 N.W.2d 95 (1960). 

ANALYSIS 

The medical evidence shows claimant had a preexisting 
condition and that it was aggravated by her work incident. 
Although there is no evidence to show the extent of the pre
existing condition as opposed to that of the aggravation, the 
medical evidence 1s equally clear that the work injury was a 
significant factor 1n contributing to her overall permanent 
impairment. As such, there is a causal relationship between the 
work injury and the resulting industrial disability, and the 
extent of the industrial disability must be established. 

Claimant's loss of earning capacity stems from the pain she 
has incurred on account of the injury. The review-reopening 
decision granted an award of 35 percent industrial disability, 
part of which seems to be based on the HcSpadden theory that the 
employer's refusal to give any sort of work to a claimant may 
justify an award (or, presumably, an increase in an award), 

This does not seem to be a case where that rule is applicable. 
There have been layoffs at the employer's plant, and claimant 1s 
just far enough down the senority list that she is unable to get 
full-time work. Economic conditions which lower the job potential 
of the general work force cannot be taken into account to show . 
an increase in industrial disability. Webb v. Love1oy construction 
co., 2 Iowa Industrial Commissioner Report page 430, October 20, 
I91'1. see also 2A, Arthur Larson Law of ~orkmen's Comoensation, 
S57.63. Likewise, the fact that defendant declined to hire 
clai~ant in the quality control department is not a refusal to 
give claimant any sort of work. 

Contrasted to claimant's pain and permanent partial impairment 
are her relative youth (age 43), the fact that she has had no 
surgery, the fact that she has not been terminated from her 
employment, the fact that she is a high school graduate and 
appears to be an 1ntell1gent person, and the fact that she has 
no work restrictions. She has a beautician's license which 
exemplifies her intelligence and retrainability. She also bas 
experience 1n another light manufacturing plant which should 
increase her employability. 

Considering all these factors, then, an award of 35 percent 
seems too high. Nevertheless, claimant's disability resulting 
from her pain and impairment, are real and, further, the review
reopening decision has significance which should be considered. 
With respect to that significance, see Iowa State Fairgrounds 
Secur1t v. Iowa Civil Ri hts Commission, 322 N.W.2d 293 (Iowa 
l 82). Her permanent partial d1sabil ty for industrial purposes 
is found to be 25 percent. 

FINDINGS or PACT 

1. Claimant sustained an injury at work when she pulled her 
back while lifting some heavy boxes and fell into an empty trash 
box. 

2. As a result of that work incident, she has been treated 
by various practitioner's and has a functional impairment of 10 
to 15 percent of the body as a whole, 

3. The work injury aggravated a preexisting back strain. 

4. Claimant has pain and discomfort in the lumbar area of 
her spine. 

S. Claimant is employed by defendant at those times when 
her senority permits. Of about 130 presently employed full-time 
employees, claimant's senority is No. 145. 

6. Claimant requested a transfer to defendant'• quality 
control department and was refused on the basis she was a "poor 
risk.• 
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7. Clai mant has had no surgery, has not been terminated 
om he r job, is in t elligent, is age 43, is a high school 
aduate, and has no work restrictions. 

8. In addition to her work at the employer's plant, she has 
beautician's license and prior experience in light manufacturing. 

CONCLUSIONS OP LAW 

Claimant sustained an inJury which arose out of and in the 
urse of her employment on June 25, 1980 and which resulted in 

industrial disability of t wenty-five (25) percent. 

Her proper rate of weekly compensation is two hundred 
enty-four and 50/100 dollars ($224 .50). 

ORDER 

WBEREPORE, defendant is hereby ordered to pay weekly compen
tion benefits unto claimant for a period of one hundred 
enty-five (125) weeks at the rate of two hundred twenty-fo~r 
d 50/100 dollars ($224 .50) per week for the permanent partial 
sability, accrued payments to be made in a lump sum together 
th statutory interest from November 18, 1983. 

Costs are charged to defendant under Industrial Commissioner 
le 500-4.33, I.A.C., and shall include expert witness fees in 
e sum of one hundred fifty dollars ($150) each payable to t~e 
llowing practitioners: Mark J. Williams, D.C., Koert R. Smith, 
D •. and Harold J. Schrier, M.D. 

Defendant is further ordered to file a report of payments to 
te within t wenty (20) days of this decision and to file a 
nal report upon completion of payments. 

Signed and filed at Des Moines, Iowa this ~day of March, 
84. 

ppealed to District Court; 
ending BARRY MORANVILLE 

DEPUTY INDUSTRIAL COMMISSIONER 

BEPORE THE IOWA INDUSTRIAL COMMISSIONER 

WILMA J. SEYMOUR, 

Claimant, 

vs. 

UNITED BRICK AND TILE, 

Employer, 

and 

WAUSAU INSURANCE COMPANIES, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

PILE NO. 705518 

A R 8 I T R A T I O N 

D E C I S I O N 

This is a proceeding in arbitration brought by Wilma J. Seymour, 
c laimant, against United Brick and Tile, employer, and Wausau 
Insurance Companies, insurance carrier. Claimant seeks benefits 
as a result of an inJury which occurred on August 31, 1981. 

The hearing commenced on January 16, 1984 at 1:00 p.m. in 
the hearing room at the Industrial Commissioner's office in Des 
Moines, Iowa. The case was considered fully submitted at the 
conclusion of the hearing. 

The record in this proceeding consists of the testimony of 
the claimant, Wilma J. Seymour and the manager for the defendant 
employer, Mark 8. Mahoney. Claimant's exhibits 1 through 27 
inclusive and defendants' exhibit A constitute the balance of 
the record. 

Claimant's rate of compensation in the event of an award is $191.75 
per week as established by stipulation of the parties at hearing. 

ISSUES 

The issues presented by the parties at the time of hearing 
are whether or not claimant sustained an injury arising out of 
and in the course of her employment on August 31, 1981. In the 
event that it is establjshed that the accident in which claimant 
~as involved on such date occurred arising out of and in the 
course of her employment, the nature and extent of such disability 
is then an issue, includlng the existence, or lack thereof, of 
3 ny permanent disability and any applicable healing period or 
period of temporary disability. It has been stipulated that all 
medical bills submitted as contained in claimant's exhibits were 
incurred for treatment of the injuries sustained in the August 
31 accident, that such treatment was reasonable for the inJuries 
and that the charges therefore were fair and reasonable with the 
only e xcept1on thereto being exhibit 8, the charges made by 
Dennis P. Rolek, D.O. 

REVIEW or THE EVIDENCE 

It is established by the pleadings that tt, s agency has 

jurisdiction of the subject matter of this proceeding and its 
parties. 

Claimant testified that she is a married female with five 
children who was 44 years of age at the time of the accident. 
She graduated from high school in 1955 and did general clerical 
work until 1960. Claimant testified that she has been employed 
by the defendant employer since 1960 and performed clerical work 
consisting of filing, dispatching, typing and customer relations 
on a part-time basis until 1978 when she was placed in a full 
time position as a salesperson, which position she continued to 
hold at the time of hearing. She described her present duties 
as involving calling on customers to sell bricks which are 
manufactured by the employer. She stated that her duties have 
not changed since 1978 although her territory has changed . 

Claimant said that her sales activities normally consisted 
of displaying the products made by the employer on a daily 
basis, averaging four or five times per day. She described the 
samples which she would display as consisting of brick slabs 
mounted on cardboard and occasionally a sample would also 
include what she described as a "strap• of brick which she 
estimated to weigh anywhere from 25 to 70 pounds. She claimed 
that she loaded, unloaded and displayed the samples herself 
without any assistance except as may occasionally be offered by 
a customer. Claimant described her sales territory as south 
central Iowa. Claimant testified that as part of her work she 
was provided with a car by the employer and the employer paid 
all operation and maintenance expenses for the car except 
gasoline used on matters such as a family vacation. Claimant 
described the free u~e of the vehicle as an incident of her 
employment and felt she was authorized to use the vehicle, at 
her employer's expense, for personal matters such as trips to 
the grocery store. 

Claimant testified that she was normally e xpected to be on 
the road by 8:00 a.m. each morning and that work after 5:00 p.m. 
was not unusual. Claimant stated that she was e xpected to be . 
available to customers at all hours and that it was no t unusual 
for her to return to the office or meet customers after normal 
business hours. 

Claimant stated that she and the other salespersons for the 
employer normally carried samples in the company vehicles 
assigned for their use and also maintained offices in their 
homes. Claimant testified that she used her home office to 
receive phone calls from customers, to store and display samples. 

Claimant said that on August 31, 1981 she had commenced the 
day by going to Perry, Iowa to meet a customer and then stopped 
at the Adel plant operated by her employer to pick up product 
samples. The samples which she picked up at the Adel plant were 
for her use in her sales to customers and also included samples 
to be delivered to the Des Moines office. Claimant testified 
that she loaded about SO cardboard samples into her vehicle, 
decided to deliver them to the Des Moines office immediately and 
proceeded to do so. Upon arrival at the Des Moines office she 
unloaded the samples which were to remain there and may have 
made phone calls to prospective customers. She stated that at 
approximately 5:00 p.m. she headed home driving the company
owned vehicle which contained some product samples. Claimant 
was injured in an accident at about 5:30 p.m. while traveling 
toward her home. She testified that she had made no stops while 
enroute and was traveling directly home. 

Claimant stated that she did not have plans to meet customers 
or receive calls from customers at home on the evening of August 
31 but that either could occur without prior arrangements. 

Claimant testified that she intended to unload the samples 
when she arr ived at her home although there i3 no explanation in 
the record to indicate why the samples could not have remained 
in the company vehicle. Claimant stated that she would have 
gone home at that time and place even if she were not transporting 
the samples. Claimant also testified that if she had not 
delivered samples to Des Moines she probably would have traveled 
directly home from Adel by a different route. 

Claimant related that she was not required to stop at the 
office in Des Moines every day and would travel directly from 
her home to make calls upon customers and return to her home 
without ever stopping at the office on an average of four days 
each week. 

Claimant testified that she was compensated on the basis of 
a base salary plus commission and admitted greater earnings in 
1983 than in 1982. 

At hearing claimant related her complaints to be problems 
with her neck and back which resulted in pain. She found it 
part1cularly noticeable ~hen she was driving for extended 
distances or when she h \d to sit in meetings for an extended 
period of time. Claimant described receiving injections at the 
pain center at Mercy Hospital which give her relief from her 
symptoms. With the injections she felt that her activities are 
essentially unrestricted. Without the injections she stated she 
can still do everything she did before the accident but experiences 
pain in doing so. 

Claimant denied any present problems resulting from her knee 
injury. 

Claimant stated that she missed work on the three days she 
was in the hospital but still received her base pay. 

Claimant summarized the medical care she had received and 
listed the doctors she had seen for the injuries of which she 
complained. She related that she saw Dr. Rolek on the recom
mendation of her attorney and not by referral from any other 
doctor. 

Mark Mahoney testified and described himself as manager of 
United Brick and Tile and claimant's supervisor and that he had 
held those positions two years. He claimed knowledge of the 
company policy on use of company cars and generally verified 
claimant's testimony on the subject. Be confirmed that sales 
persons normally carry product samples in the car and kept them 
at home. Be stated that claimant's 1983 gross sales were up by 
approximately one-third over 1982 and that claimant was a valued 
employee. 
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Mahoney stated that sales persons were expected to be •on 
the job" at 8:00 a.m. and that the normal day ended at 5:00 p.m. 
but that it frequently runs over. Re related that employees are 
considered •on call", are expected to receive calls at home and 
are authorized to make after-hours calls. He related that the 
company trades cars at about 100,000 miles and that occurred 
every t wo or three years for claimant's company car. 

Claimant's exhibits l through 15 appear as medical bills 
while exhibits 16 through 27 are medical reports. Defendants' 
exhibit A i s a highway map of Warren County, Iowa. 

Exhibit 27 consists of records of Mercy Hospital concerning 
claimant. They reflect that she was seen in the emergency 
department on August ll, 1981 at 8:00 p.m. X-rays disclosed a 
normal cervical spine, and she was released at 8:40 p.m. It 
shows that she complained of headache, dizziness and pain in her 
left hip. Multiple bruises and contusions are noted, including 
on her eight leg. 

Claimant was seen again for a recheck. Noted are complaints 
of pain in the right shoulder area and weakness of the right 
hand. 

The records show that she was seen again at the Mercy 
Emergency Department under the direction of William Shirley, M.D., 
on November 28, 1981 at 7:25 n.m. and was released at 9:00 n.n. 
following a fall at home. Her complaints were noted to be pain 
in the cervical area and dlzziness when she stands. X-ray 
revealed a normal cervical spine. 

The records reveal that claimant was hospitalized December 
16 - 18 , 1981 . Her history given at that time notes problems 
with vision, nausea, light headedness and occasional emesis. 
Examination and tests which were administered disclosed nothing 
abnormal . D1sgnosis on discharge is shown as acute myofascial 
strain of the cervical spine. 

Claimant was again referred to Mercy for testing during the 
period of July 13 - 25, 1983 and also on September 1, 1983. The 
results shown in exhibit 26 reveal nothing abnormal. Exhibit 26 
appears to be connected with the December, 1981 hospitalization. 
It ma kes reference to right knee surgery in February, 1980 but 
is otherwise cumulative of the typewritten history for that same 
hospitalization. 

Exhibit 17 is a report of Albert L. Clemens, M.D., dated 
October 19, 1983 which excludes the possibility of thoracic 
outlet syndrome. 

Exhibit 18 1s a report of Daniel A. Keat, D.C., dated 
October 11, 1982. The report notes claimant's complaints as 
pain in the area of the neck and upper back, headaches and 
fatigue . The history notes the fall at home 1n November and the 
August accident. The diagnosis shown consists of acute sprain/ 
strain of the cervical and thoracic spine, accompanied by 
ligamentous instability, myofascitis and evidence of nerve root 
irrita t ion. It reveals a possibility of spondylitis at the 
injury site and probable loss of motion due to inelastic scar 
tissue forming 1n the heal1ng process of the inJured soft tissue. 
He expects recurrent symptoms. In the report, Dr. Keat opines 
that the injuries and symptoms were sustained in the August ll 
accident, that they were aggravated 1n the November 28 fall at 
home and that the blacking ou t which caused the fall is directly 
related to the August 31 accident. 

Exhibits 19, 20 and 21 are reports from Stuart R. Winston, M.D. 
The first, exhibit 19, dated July 22, 1982, contaips a 
history but no further diagnosis or prognosis. The second, 
exhibit 21, dated September 14, 1983 notes an earache as a 
problem but discloses no abnormal test results. or. Winston 
goes on to discount the possib1lity of thoracic outlet syndrome 
and opines that claimant 1s suffering from chronic myofascial 
strain. In exhibit 20, dated September 28, 198J, Dr. Winston 
relates claimant's condition to the August 31 accident and rates 
claimant as having a permanent partial disability of five to 
seven percent based on chronic pain. 

Exhibit 22 is the report of David L. Fr1edgood, D.O., dated 
September 22, 1982. In it he notes complaints of dizziness and 
suggests a post-traumatic labyrinth1tis 1nvolv1ng claimant's 
nght ear. 

Exhibit 24 is a report of Roger Lin, M.D., which notes mild 
leukopenia indicating a possible viral infection. 

Exhibit 25 is the report of or. Shirley, claimant's treating 
physician. In the report he makes the diagnosis of a post
traumatic labyr1nth1t1s of the eight and chronic myofascial 
strai~. He relates both conditions to the auto accident. 

Exhibit 23 is the report of Senes10 ~isol, M.D., ~ho rates 
claimant as hav1ng a ten percent pennanent partial i~pa1rment of 
the right knee attributed to the auto accident of August 31 and 
he also attributes the blacking out at her home to the auto 
accident. 

Exhibit 16 is the report of or. Rolek dated September 22, 
1983. Be describes claimant as having a cervical spine strain, 
acute and chronic. He also suspects a herniated cervical disc 
but advises against perfora1ng the myelogcam necessary to 
conf1ra or refute that possibility. He opines that claimant is 
permanently partially impaired to the extent of ~Oto 60 percent 
and does not feel that she will be abl~ to pcrforn th duties of 
her u:ployir.ent. 

APPLICABLE LAW ASD ANALYSIS 

Claimant has the burden of proving by a preponderance of the 
evidence that she received an inJury on August ll, 1981 -hich 
arose out of and in the course of her e~ployment. McDo well v. 
To~n of Clar<aville, 241 N.~.2d 9D4 (le. a 1976): ~usselaan v. 
Central Telephone Co., 261 lcwa 352, 154 i; .... 2d 128 (l9~7). 

Tbe ~ ords •ou~ of• refer to the cause or source of the 
injury. Cro. e v. DeSoto Consol. Sch. Dist., 24t lo.,a 402, 68 11.~.2d 
63 (19S5). 

The ~ords •in tbe course 
circucstances of tbe injury. 
lES ~.~.2d 283 (Iova 1971). 

of" refer to the tie, place and 
McClure v. Onion et al. Counties, 

"An injury occucs 1n the course of the employment when it 18 
within the period of employment at a place the employee may 
reasonably be, and while he 1s doing his work or 80meth1ng 
incidental to lt. • Cedar Rapids Comm. Sch. Dist. v . Cady, 278 N. W. ~ 
298 (Iowa 1979), McClure, 188 N.W.2d 283 (Iowa l97l), Hu8aelman, 
261 Iowa 352, 154 N.W.2d 128 (1967). 

Generally, travel between home and the place of employment 
1s not considered to be in the course of employment if the 
employee has a fi xed place of work and fi xed hours of work. 
Halstead v. Johnson's Texaco, 264 N.W.2d 757 (Iowa 1978). 
Exceptions to this general rule may arise depending upon the 
facts in each case. I find this to be one of those exceptional 
cases. 

The important considerations are: 

1.) That claimant had no fixed place of wor k ; 

2.) Claimant's work primarily consisted of calling on 
customers at various locations away from he r employer's office: 

the 
to 

3.) Claimant was traveling in 
employer's e xpense, returning 

the employer's business: 

an employer-owned vehicle at 
home from a day of miniaterlng 

4 .) Claimant had not deviated from her direct travel home. 

The fact that claimant had no fi xed place of work i&, in and 
of itself, sufficient to place her in the course of her employment 
at the time of the accident. In general, employees whose work 
entails travel away from the employer'& premises are within the 
course of employment continuously during the tr1p. 1 A Larson, 
The Law of Workmen's Com ensation, sections 19.29, 25.00, The 
act tat ca mant a stoppe at the office does not convert 

the office into a fixed place of employment as to render her 
travel home outside the course of her employment. The fact that 
the employer provided the vehicle and all expenses of its 
operation could also support an award of benefits in this case. 
Pr bil v.Standard Electric Com an, 67 N.W.2d 438 (Iowa 1954). 
l Larson, Te Law of workmen's Compensation, section 17.00. See 
also: Farmers Elevator Co. v. Manning, 286 N.W.2d 174 (Iowa 
1979); Lamb v. Standard Oil Company, 96 N.W.2d 730 (Iowa 1959). 

The employer had determined that it was for ita own benefit 
to provide claimant with a vehicle, at company expenae, In order 
to allow claimant to travel to call upon customers without 
making an obligatory atop at the office each morning and evening. 
The employer chose to ha·,e the company vehicle ava1 lable for 
claimant's use if claimant chose to meet with a customer at 
times other than during the normal work day. Travel to and from 
the places where claimant would meet with customers waa a part 
of the employer's business and part of claimant's job duties. 
There is no specific evidence in the record as to whether or not 
claimant was specifically paid for her travel time but it 
appears that claimant was considered to be performing her job 
duties if she were •on the road" at 8:00 a.m. in order to tcavel 
to a customer's locat1on. 

There 1s no evidence in the record to suggest that claimant 
had deviated from a reasonably direct route home or otherwise 
took the journey outside the course of her employment. 

I find the maintenance of a home office, transportation of 
samples, storage of samples at her home, conducting of business 
at home and work after normal work hours to be consistent with 
claimant's occupation and with the absence of any fixed place of 
employment. I do not find such to necessarily make the home an 
extension of the employer's premises. The fact that claimant 
was •on call" is not controlling. Hansen v. State of Iova, 249 
Iowa 11 47, 91 N.W.2d 5S5 (1958). 

Accordlngly, I find that claimant did sustain an injury 
arising out of and in the course of her employment. 

The claimant has the burden of prov1n9 by a preponderance of 
the evidence that the inJury of August 31, 1981 is causally 
related to the disability on which she now bases her claim. 
Boduh v. rischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. 8~~8, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is 1nsu lcient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 11.w.2d 732 
(1955). The question of causal connection is essentially within 
the domain of expect testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (l9601. 

However, expert med1cal evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. the opinion of e xperts need 
notbe couched in def1n1te, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, in whole or In 
part, by the trier of fact. Id. at 907. Further, the weight to 
be given tc such an opinion iafor the finder of fact, and that 
may be affected by the completeness of the preala~ given the 
expect and other surrounding circumstances. Bodiah, 257 l~ wa 
516, 133 N.W.2d 867. See also llusselman, 261 10o1a 352, 154 r1 ... . 2d 
128 (1967). 

Cla•=•nt's fall at home on ~ove•ber 28, 1981 la related to 
the auto accident by ors. Kisol and Keat. Their oplniong are 
adopted as correct, thereby bringin9 the fall into the realm of 
compensability. DeSha., v. Energy Kanufactudn9 Co •• 192 r:.w.2d 
777 (Io.,a 1971). 

The cedical evidence diacloses that claimant underwent• 
series of x-ray• of the head and spine, CT head scan, an EEG and 
several other tests, all of whicb failed to di■clcscd any 
physiological basis for claimant'• co:plaint• beyond the uacle 
spasm and tenderness In th~ cervical area. Tbe doctors J hO 
expre1,sed the opinions concerning ttie source of clai:a..,t'• 
dizziness, headache and cervical pain . ere consistent in their 
diagnoses cf a ayofa■clal cervical strain. The ~nderaigned 
adopts that diagnosis as a fair statement of the claiunt'• 
medical condition. .. 

or. Wlnaton also ncted a co:,plaint of a right eacacbe. D<
Friedgood tound e-vidence of a poat-tra~tic labyrlnthltia 
involving claimant's rigtt ear and Dr. S~irley corfirae~ that 
such v aa a aource of claimant'• dizziness. Clai&ant'• coa?lal~ts 
of dlzzineas had existed since tr,e date o f tl:'.e accident. Tne 
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ndersigned adopts the labyrinthitis diagnosis as an additional 
ource of claimant's complaints. 

or. Hisol found claimant to have a 10 percent permanent 
artial impairment of the right leg arising from an inJury. to . 
er knee which occurred in the August 31 accident. This diagnosis 
s adopted by the undersigned. 

All the medical personnel who expressed an opinion concerning 
he causation for claimant's complaints found that the complaints 
iagnosed as the myofascial strain, labyrinthitis and knee 
nJury were a result of the August 31 accident. Those conclusions 
re adopted by the undersigned. 

As claimant has an impairment to the body as a.whole, an . 
ndustrial disability has been sustained. Industrial disability 
as defined in Diederich v. Tri-City Railwai Co., 219 Iowa 587, 
93 258 N.W. 899 (1935) as follows: 'It is therefore plain 
hat the legislat~re intended the term 'disability' to mean 
industrial disability' or loss of earning capacity and not a 
ere 'functional disability' to be computed in the terms of 
ercentages of the total physical and mental ability of a normal 
an.• 

Functional disability is an element to be considered in 
etermining industrial disability which is the reduction of 
arning capacity, but consideration must also be given to the 
njured employee"s age, education, qualifications, experience 
nd inability to engage in employment for which he is fitted. 
lson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
5l, (1963). 

Dr. Winston, a neurosurgeon, found claimant to have a five. 
~ seven percent permanent partial impairment based upon chronic 
ain arising from the myofascial strain. 

or. Rolek's opinion concerning the extent of claimant's 
isability is rejected. It is irreconcilable with the A.H.A. 
uides and appears to be an attempt to evaluate industrial 
isabllity. 

The undersigned adopts Dr. Winston's rating and reference to 
he A.H.A. Guides translates the two permanent impairments to an 
mpairment of the body as a whole in the range of nine to eleven 
>ercent. 

The evidence establishes that claimant missed three days of 
rork following the accident and was hospitalized for tests from 
>ecember 16, 1981 to December 18, 1981. She has lost no pay as 
, result of any absence from work connected with the accident. 
'.laimant remains employed with United Brick and Tile and is 
·onsidered by the employer to be a valued employee. She still 
oads and unloads her brick samples. She has retained the same 
,osition and duties as she held before the accident. Ber 1983 
,ales were up approximately one-third over 1982. Claimant . . 
,ppears intelligent, was well dressed at the hearing and exhibited 
1 businesslike demeanor. 

Claimant is a 1955 high school graduate with no other formal 
,ducation. She has worked for this employer since 1960 and her 
•ntire work history prior to entering the sales staff in 1978 
1as in the clerical-office work field. The undersigned finds 
:hat claimant's ability to perform in her present employmen~ has 
lot been substantially affected by the injury. Alth?ugh this 
,mployer has been in operation for many years there is no 
iuarantee of ,ts continued existence in the future nor of 
: laimant's continued employment with 1t. Claimant's work 
1elling brick would be extremely limited if her employment with 
.his employer should cease. Hers is not a common occupation. 
lccordingly, some award of permanent partial industrial disabilily 
LS warranted. 

FINDINGS OF FACT 

l. Claimant was injured in an auto accident on August 31, 
1981. 

2. Claimant was employed by defendant employer as a sales 
>erson with no fixed place of employment. 

3. At the time of the accident claimant was returning home 
ifter concluding her business transactions for the day. 

4. Claimant was traveling in a vehicle owned by her 
,mployer and operated at her employer's expense. 

5. Claimant was traveling directly home without deviating 
from that purpose. 

6. Claimant maintained an office in her home where she 
:onducted business for the employer after normal business hours 
•nd stored samples of the employer's products. 

7. Claimant was considered by her supervisors to be 
•orking at the times she was traveling to meet customers. 

8. Claimant's employer expected her to be available to 
talk to or meet with customers after normal business hours. 

9. Claimant's normal hours were 8:00 a.m. to 5:00 p.m., 
out after hours work was common. 

10. Claimant sustained injuries to her head, cervical spine 
and right knee in the auto accident. 

11. Claimant's head injury produced a post-traumatic 
labyrinthitis which produced no permanent impairment. 

12. The injury to claimant's spine produced a chronic 
myofascial cervical strain resulting in a permanent partial. 
impairment of six percent of the body based upon chronic pain. 

13. The injury produced a knee injury which resulted in a 
permanent partial impairment of ten percent of the right leg. 

14. The accident caused claimant to become permanently 
partially impaired to the extent of ten percent of the body as a 
whole. 

15. Claimant retains her same employment position and 
pe r f orms all duties of her employment which et,c: performed prior 
to the injury. 

16. Claimant has lost no earnings or pay raises. 

17. Claimant suffers from pain in her neck and back which 
is aggravated by extended sitting and driving. 

18. Claimant receives injections which relieve her pain. 

19. Claimant is a 47 year old female whose employment 
consists of selling brick to persons in the construction industry 
and requires travel throughout south central Iowa. 

20. Claimant is a 1955 high school ~raduate with no other 
formal education. 

21. Claimant's only other work experience is limited to 
office and clerical work, primarily with this same employer. 

22. Claimant is well motivated and intelligent. 

23. Claimant's healing period consisted of September l 
through 3, 1981 and December 16 through 18, 1981 for which she 
has received payment via continuation of her base salary. 

24. The following medical care expenses were incurred by 
claimant for treatment of the injuries she sustained in the 
accident and are fair and reasonable: 

EXHIBIT NO. FROH AMOUNT 

l Neuro-Associates, P.C. $100.00 
2 Orthopedic Associates, P.C. 78.00 
3 Shirley Hedical Clinic, 202.00 
4 Daniel A. Keat, D.C. 164.00 
5 Albert L. Clemens, M.D. 35.00 
6 Neurological Associates of 

Des Moines, P.C. 75.00 
7 Chest, Infectious Diseases 6 

Internal Hedicine Associates, P.C. 239.00 
9 Mercy Hospital Hedical Center 105.00 

10 Hercy Hospital Medical Center 489.50 
11 Hercy Hospital Hedical Center 115.99 
12 Hercy Hospital Medical Center 813.67 
13 Mercy Hospital Hedical Center 705.00 
14 Hercy Hospital Hedical Center 132.15 
15 Bullard Vision Center, P.C. 5.00 

25. The charges from Dr. Rolek as shown on exhibit 8 were 
not incurred for purposes of treatment. 

26. Claimant fell at home on November 28, 1981 and that 
fall was caused by effects from the auto accident. 

27. The injuries sustained in the fall at home were limited 
to an aggravation of those injuries sustained 1n the auto 
accident and are not separable from those of the auto accident. 

CONCLUSIONS OF LAW 

Claimant sustained an injury arising out of and in the 
course of her employment with defendant employer, United Brick 
and Tile, in an automobile accident which occurred on August 31, 
1981. 

Claimant sustained an industrial disability of 10 percent of 
the body as a whole in that August 31, 1981 accident. Claimant's 
disability is to be evaluated industrially and is not to be 
evaluated as a scheduled member disability for the leg and a 
separate disability of the body as a whole based upon the 
cecvical strain. 

Claimant's healing period ended upon her return to work. 
Defendant employer shall receive credit for the wages they 
continued to pay to claimant and no additional award of healing 
period benefits is payable. All medical expenses submitted by 
claimant at hearing, namely those evidenced by exhibits l 
through 15, except for exhibit 8, are payable by defendants 
under the provisions of section 85.27. The bill of Dr. Rolek 
was not for treatment and appears to have been for purposes of 
evaluation in order to submit his testimony as evidence at the 
hearing of this case. As such, it is not compensable under 
section 85.27. 

The aggravation claimant sustained in the fall at home on 
November 28 is a result of the injuries sustained on August 31, 
1981. As such they are injuries incurred arising out of and in 
the course of claimant's employment. Those injuries are considered 
in the award made in this case. 

IT IS THEREFORE ORDERED that defendants pay claimant fifty 
(50) weeks of permanent partial disability benefits at the rate 
of one hundred ninety-one and 75/100 dollars ($191.75) in a lump 
sum. Interest shall accrue from the date each installment came 
due commencing September 10, 1981 and continuing each Thursday 
thereafter until the full fifty (50) weeks would have been paid. 
Interest shall be computed pursuant to section 85.30. 

IT IS FURTHER ORDERED that defendants shall pay claimant's 
medical bills evidenced by exhibi ts l through 7 and 9 through 15. 

The costs of this proceeding are assessed against the 
defendants per Rule 500-4.33. 

Defendants shall file a final report within twenty (20) days. 

Signed and filed this 9th day of February, 1984. 

MICHAEL G. TRIER 
DEPUTY I NDUSTRIAL COHH ISSIONER 
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BEFORE TAE IOWA INDUSTRIAL COHHISSIONER 

GI\RY R. SHUTE, 

Claimant, 

vs. 

CONSOLIDATED FREIGHTWAYS, 

Employer, 

File No. 674580 

A P P & A L 

D E C I S I O N 
and 

HOME INSURANCE COMPANY, 

Insurance carrier, 
Defendants. 

STATEMENT OF THE CASE 

Defendants appeal from a proposed revifw-reopening decision 
wherein claimant was awarded permanent partial disability 
benefits based upon a finding of 30 percent industrial disability. 

Claimant cross-appeals from the same proposed review-reopening 
declsion. 

The record on appeal consists of the transcript of the 
review-reopening proceedings which contains the testimony of 
claimant, Bernard OeWerth, Robert Powell, Roger Kromphardt and 
Don HcClouskey; claimant's exhibits l through 16; defendants' 
exhibits A and B; and the briefs and filings of all parties on 
appeal. 

ISSUES 

For defendants: 

1. Whether claimant's dlsability is causally related to his 
injury of June 16, 1981. 

2. Whether claimant has sustained a permanent partial 
d i sability as a result of that injury. 

For claimant, the sole issue is whether he has been fully 
compensated for the industrial disability he suffered. 

REVIEW OF THE EVIDENCE 

The parties stipulate that the rate of compensation is $292.48 
per week. (Transcript, p. 4) 

Claimant was 48 years old at the time of the hearing and has 
a GED obtained through his military service. (Tr., pp. 46, 55) 
Bis previous work experience has included fry cooking, farm 
work, pin setting and delivery work. (Tr., pp. 53-54) Claimant 
served three years in the Marine Corps as a gunner in a combat 
troop. (Tr., p. 71) After service, claimant worked in masonry 
and siding, truck driving, and his own home improvement business. 
When his business failed, claimant loaded equipment foe a 
railroad and delivered freight for Iowa Parcel. (Tr., pp. 56-59) 
Be was hired by defendant employer as a truck driver and dock 
loader and worked foe eight and a half years. (Tr., p. 60) In 
1970 or 1971, claimant injured his right h~nd. Claimant sustained 
t wo back injuries in 1974, a right shoulder injury in 1975 and 
an acute cervical sprain in March of 1977. (Tr., pp. 77-79 ) 
Again in 1977, claimant suffered a nonwork-related back injury 
which resulted in a spinal laminectomy and discectomy on November 
30, 1977. (Smith operative report, Defendants' Exhiblt A) 
Claimant was off work for seven months and returned to his 
regular work duties without limitations for defendant employer. 
(Tr., pp. 51-52) In September of 1978 c laimant's arms, back and 
neck were injured and in December 1980 claimant injured bis 
lower back. (Tr., pp. 79-80) On June 16, 1981, whlle in the 
employ of defendant employer, claimant suffered a back injury as 
he unloaded a 200 pound cabinet. (Tr., p 46) Claimant reported 
his injury to Bernard oe~erth, terminal manager for defendant 
employer and left work to see David Hiller, o.c., for treatment. 
(Tr., pp. 48-49) Or. Hiller advised claimant to remain off work 
and claimant continued under his care until March of 1982. 
Claimant returned to work on July 7, 1981. (Hiller letter of 
October 26, 1982, Def. ex. A) A return to regular work duties 
resulted in continued back pain. Claimant was again advised to 
discontinue working by or. Hiller on October 20, 1981 and 
returned to work on November 9, 1981. (Hiller letter dated 
November 2, 1981, Def. Ex. A) On March 23, 1982 claimant saw or. 
Miller with a compl~int of acute low back pain. He was advised 
to discontinue working on Karch 26, 1982, "to avo,d aggrevation 
(sic) and for spinal stabilization•. Or. Hiller stated: "I feel 
that Hr. Shutes (sic ) present condition of recurring pain is 
related to the work injury of June 16, 1981." (Hiller letter 
dated April 13, 1982, Def. Ex. A) Or. Hiller advised that 
claimant remain off work. (Hiller letter of April 13, 1982, Def. 
Ex. A) 

At the request of defendant insurer to Dr. Miller, claimant 
was referred to Koert Smith, H.D, an orthopedic surgeon. 
Claimant saw or. Smith on May 4, 1982 and reported he was 
experiencing constant pain in his back which radiated down to 
his buttocks and thighs. -Claimant was placed on Naprosyn and 
advised to find "less heavy type of employment.• (Smith Hay 4, 
1982 clinic al notes, Def. ex. A) Dr. Smith's Hay 21, 1982 
report states in part: 

Hy assessment is status post op laminec tomy with 
recent strain and recurrence of sciatica. Treatment 
is outlined and basically conslsts of anti-inflammatory 
medic ations and gradually increasing his activity 
as the pain, both in his back and his legs, subside 
(sic). At the time of my last evaluation on Hay 
17, I felt be was not ready to return to work at 
that time. 

The prognosis for Kr. Shute is that intermittently 

with strenuous use of his back, he is likely to 
encounter repeated episodes of acute pain in his 
back and l eg as he is presently experiencing. I 
feel that in the long run, he would get along much 
better with limiting his li f ting, bending and 
prolonged sitting types of activities. For the 
short term, I am sure we can get him over this 
acute episode and have him go back to his previous 
employment , but I t~ink there is a strong likelihood 
that interm1ttently he wi ll have repeated episodes 
of pain if he does this. (Def. Ex . A) 

Claimant remained under the care of or. Smith and was 
treated with Clinor il and Talwin. Claimant rested during the 
days and engaged in l1mited activ,ty. Claimant reported that 
increased activity, l1fting or bending resulted in increased 
pain in his back and legs. (Smith June 3, 1983 clinical notes, 
Def. Ex. A) 

Dr. Smith has stated that it was difficult to es t ablish a 
causal relationship between present findings and complaints and 
claimant's injury. He adds: "At best, the June 12, (sic) l98l 
episode would be aggravation of a pre-ex isting condition which 
was his laminectomy which had been done in 1977." (Smith letter 
of October 14, 1982, Def. Ex. A) 

Dr. Smith gave claimant a rating of 20 percent whole body 
1mpairment. 

I do believe at this time that Hr. Shute's condition 
is stable and an impairment rating is indicated. 
Based on the American Academy of Orthopaedic 
Surgeons ' Manual for Orthopaedic Surieons in Evaluating 
Permanent Physical Im~airment, at th s time he 
would rate 20\ wholeody impairment with surgical 
excision of a disc, no fus,on, moderate persistent 
stiffness and pain aggravated by heavy lifting with 
necessary modification of activities. The same 
Manual allows a lO \ whole body impairment with 
surgical excision of a disc, no fusion, good 
results, no persistent sciatic pain. ~ith these 
references in mind, I think it appropriate to 
attribute 10\ of his permanent impairment to the 
surgery performed in 1977 and an additional lO\ to 
his incident in June, 1981. (Smith letter of 
October 20 , 1982, Def. ex. 'l 

Dr. Smith determined claimant's lifting and carrying capacity to 
be ten pounds frequently and up to 24 pounds occasionally. 
Claimant could push/pull light weights frequently but could 
bend, squat and climb only occasionally. (Cl. Ex. 12) Or. Smith 
recommended that claimant seek lighter work or vocational 
training. (Smith August 4 , 1982 clinical notes, Def. Ex. A) 

Claimant testified he has not worked for defendant employer 
since March of 1982. err., p. 62) Be has constant pain in his 
lower back and leg and can only stand for periods of 15 - 30 
minutes. (Tr., p. 61) He can sit with comfort up to an hour 
before havin9 to move about. (Tr., p. 61-62) Claimant testified 
he could no longer lift, climb or stand for long periods of time. 
(Tr., p. 63) Re has been looking for work that he can do, but 
has not found anything within his functioning restrictions. (Tr., 
pp. 64-66) 

Bernard DeWerth, terminal manager for defendant employer, 
tcst,fied that claimant is considered to be off work with an 
industrial injury. (Tr., p. 11) Mr. DeWerth stated that there 
was no light duty work available with defendant employer and 
that drivers were presently laid off. (Tr., pp. ll-12) When 
asked to review a 11st of claimant's physical limitations, ~r. 
OeWerth asserted that claimant could not perform his previous 
work duties for defendant employer. (Tr., p. 13) 

Robert Powell, Job Service placement worker, testified that 
in the present economy there were no job openings for truck 
drivers. (Tr., p. 21) Vocational tests administered at South
eastern Community College indicates claimant has moderately high 
reading and math skills. The test evaluator, Charlotte Rashid, 
reported that claimant has potential for post secondary training. 
(Evaluation report, Cl. Ex. 5) Roger Kromphardt, counselor for 
Crawford Rehabilitation Services, Inc. , and testifying under 
subpoena, stated that he had not been able to place claimant In 
a job due to claimant's physical limitations and the sagging 
economy. (Tr., pp. 33-34) Without further training, claimant 
would be able to perform jobs such as security guard, radio 
dispatch, gas station attendant, inventory clerk, and light duty 
assembly work. (Tr., pp. 95-96) With training claimant could 
do small engine and appliance maintenance and repair. (Tr., p. 97) 
Hr. Kromphardt reported that claimant was not interested ,n 
factory work and had thrown away an application for a position 
with a factory. (Tr., pp. 31-32) Claimant also did not want 
indoor work and did not want to work for minimum wages. (Tr., p. 
96 ) Hr. Kromphardt stated that claimant's job preferences 
limited the counselor's ability to help claimant find employment. 
(Tr., p. 98) 
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Don HcClouskey, counselor with the Iowa Division of Rehabilitation, • 
testifled that he was unable to place claimant in a job because 
of claimant's back problems. (Tr., p. 42) 

APPLICABLE LAW 

The claimant has the burden 0£ proving by a preponderance of 
the evidence that the 1nJury of June 16, 1981 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Bo~~s, 236 Iowa 296, 18 N,W.2d 607 (1945). A. 
possibility is lnsu lclent; a probability ,s necessary. 
Burt v. John Deere Waterloo Tractor works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa ~ethodist 
Hospital, 251 Iowa 375, 101 N. N.2d 167 (l960). 

While a claimant is not entitled to compensation for the 
results of a preex isting injury or disl!'lise, the mere exutence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (1956). If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, wor sened or lighted 
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so that it results in disability, claimant is entitled to 
cover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
2, 815 (1962). 

When an aggravation occurs in the performance of an employer's 
rk and a causal connection is established, claimant may 
cover to the extent of the impairment. Ziegler v. United States 
psum Co., 252 Iowa 613, 620, 106 N.W.2d 591, 595 (1960). 

If claimant has an impairment to the body as a whole, an 
dustrial disability has been sustained. Industrial disability 
s defined in Diederich v. Tri-City Railwa~ Co., 213 Iowa 587, 
3, 258 N.W. 899, 902 (1935) as follows: It is therefore 
ain that the legislature intended the term 'disability' to 
an 'industrial disability' or loss of earning capacity and not 
mere 'functional disability' to be computed in the terms of 
rcentages of the total physical and mental ability of a normal 
n. • 

Functional disability is an element to be considered in 
termining industrial disability which is the reduction of 
cning capacity, but consideration must also be given to the 
Jured employee's age, education, qualifications, experience 

,d inability to engage in employment for which he is fitted• 
son v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
I, 257 (1963). 

ANALYSIS 

Claimant has testified that before tbe June 16, 1981 inJucy, 
•·as able to do all the work assigned to him by defendant 

1ployer in his capacity as a truck driver and dock loader. Be 
•utinely engaged in a number of physical tasks in the course of 
s employment with defendant. The injury, itself, is the 
•sult of trying to prevent a 200 pound cabinet from falling as 
aimant unloaded a trailer. 

The record gives no indication that claimant's work tasks 
,re in any way restricted by a preexisting back condition that 
1paired his capacity to sit, stand, !ift or carry. Claimant 
1d previously suffered back inJuries and underwent a laminectomy 
1 1977, but there is no evidence that prior to the June 16, 
181 injury, claimant suffered physical limitations which 
· evented him from performing the driving and heavy lifting 
1ties necessary to his work. 

Following the June 16, 1981 injury, claimant encountered 
1in when he engaged in strenuous work. He was released from 
>ck in October 1981 by Or. Hiller when lifting continued to 
jgravate claimant's back problems and effect recurring pain. 
, returned to work in November and was once again released from 
>rk in March 1982 on a complaint of acute back pain. Claimant 
1s unable to return to work and when he consulted Or. Smith in 
1y 1982 he was experiencing constant pain in his back and legs. 
laimant continued on rest and medication under Or. Smith's care 
1cough October 1982, at which time Or. Smith gave claimant a 
1ting of 20 percent of whole body impairment. Clearly, claimant 
1s sustained an aggravation to his preexisting back condition 
1 a result of his employment. 

As has been stated on numerous occasions a finding of 
Apairment to the body as a whole found by a medical evaluator 
>es not equate to industrial disability. This is so as impairment 
1d disability are not identical teems. Degree of industrial 
Lsability can in fact be much different than the degree of 
npairment because in the first instance reference is to loss of 
1rning capacity and in the later to anatomical or functional 
>normality or loss. Although loss of function 1s to be considered 
ld disability can rarely be found without it, it is not so that 
1 industrial disability is proportionally related to a degree 
: impairment of bodily function. 

Factors considered in determining industrial disability 
,elude the employee's medical condition prior to the inJury, 
fter the inJury, and present condition; the situs of the 
,jury, its severity and the length of healing period; the work 
<pecience of the employee prior to the injury, after the injury 
1d potential for rehabilitation: the employee's qualifications 
1tellectually, emotionally and physically; earnings prior and 
lbsequent to the injury; and age, education, motivation, and 
1nctional impairment as a result of the inJury and inability 
?cause of the inJury to engage in employment for ~h1ch the 
nployee is fitted. Loss of earnings caused by a JOb transfer 
>r reasons related to the inJury is also relevant. These are 
itters which the finder of fact considers collectively in 
•riving at the determination of the degree of industrial 
1sabil1ty. 

There are no weighting guidelines that are indicated for 
1ch of the factors to be considered. There are no guidelines 
1ich give, for example, age a weighted value of ten percent of 
>tal, education a value of fifteen percent of total, motivation 
five percent; work experience - thirty percent, etc. Neither 

3 a rating of functional impairment entitled to whatever the 
!gree of impairment that is found to be conclusive that it 
lrectly correlates to that degree of industr,al d1sability to 
,e body as a whole. In other words, there ace no formulae 
•lch can be applied and then added up to determine the degree 
f industrial disability. It therefore becomes necessary for 
ne deputy or commissioner to draw upon prior experience, 
~necal and specialized knowledge to make the finding with 
egard to degree of industrial disability. See Birmingham v. 
irestone Tire & Rubber Company, II Iowa Industrial Comm,ssioner 
~port 39 (l98I); Enstrom v. Iowa Public Services Company, II 
owa Industrial Commissioner Report 142 (l98l): Webb v. Lovejoy 
onstcuction Co., II Iowa Industrial Commissioner Report 430 
f9e1j. 

Claimant contends on appeal that a 30 percent industrial 
isability rating is not adequately compensable to his present 
imitations of employment and earnings. Claimant's restrictions 
o, in fact, preclude him from the higher paying driving and 
nloading duties in which he has experience, and the skills he 
as developed do not readily transfer to more sedentary employment. 
is vocational test scores suggest, however, that claimant is 
apable of retraining to enlarge his mar ketable skills and 
ncrease his earning capacity. Defendants havP aggressively 

rsued rehabilitation which is to their credir.. The possibility 
f jobs has been offered claimant, but he has bf:dn inclined to 
e restrictively selective In what employment be would perform. 

Claimant's employment opportunities have been limited by the 
slow economy, but such limitations are shared by all workers and 
are not a factor applicable only to the industrially disabled. 
Claimant is not entitled to additional compensation benefits 
because job opportunities in the publ i c generally are temporarily 
restricted. See Webb v. Lovejoy Construction Co., II Iowa 
Industrial Commissioner"s Report 430, 434 (1981) (district court 
affirmed, supreme court appeal dismissed). 

The evidence is sufficiently convincing to support the 
findings and conclusions of the deputy and the proposed review
reopening decision should be affirmed. 

FINDINGS OF FACT 

1. Claimant is 48 years old and has a GEO. 

2. Claimant's previous work experience included farm work, 
fry cooking, pin setting and delivery work. He has also worked 
in home improvements and truck driving. 

3. Claimant has worked for defendant employer for eight and 
a half yea•s as a driver. 

4. Claimant's duties involve heavy lifting and moving tasks. 

5. On June 16, 1981 claimant injured his back while working 
for defendant employer. 

6. Claimant was treated by David Hiller, D.C. 

7. Claimant was unable to continue his work duties without 
constant pain in his back and legs. 

8. Claimant estimates he can stand for periods of 15-)0 
minutes and can sit for up to an hour. 

9. Claimant's lifting and carrying capacity is 10 pounds 
frequently and up to 24 pounds occasionally. 

10. Claimant has sustained a permanent partial disability as 
a result of the June 16, 1981 injury. 

11. Claimant was given an impairment rating of 20 percent of 
the body as a whole, 10 percent of which was a result of the 
industrial injury and 10 percent which was attributed to a 
previous nonwork-related injury. 

12. Claimant's previous injuries have included two back 
inJuries in 1974, a right shoulder injury in 1975, two back 
injuries in 1977 and additional bac~ injuries in 1978 and 1980. 
One inJury resulted in a spinal laminectomy and discectomy in 
1977. 

13. Claimant's functional impairment has diminished his 
earning capacity. 

14. Claimant does not want indoor work and does not want to 
work for minimum wage. 

15. Claimant has the potential for vocational retraining. 

16. There ace jobs claimant could do without additional 
training. 

17, Claimant's industrial disability is 30 percent of the 
body as a whole. 

18. The rate of compensation is $292. 48 pee week. 

CONCLUSIONS OF LAW 

Claimant has sustained the burden of proving that his 
present disability ,s causally related to his injury of June 16, 
1981. Claimant is entitled to permanent partial disability 
benefits based upon a finding of 30 percent industrial disability. 

WHEREFORE, the proposed review-reopening decision of the 
deputy is affirmed. 

ORDER 

THEREFORE, it is ordered: 

That defendants pay unto claimant one hundred fifty (150) 
weeks of permanent partial disability benefits at a rate of two 
hundred ninety-two ,nd 48/100 dollars ($292. 48) pee week. 

That defendants be given credit for amounts previously paid. 

That defendants pay r terest pursuant to Iowa Code section 
85.30 as amended. 

That defendants pay costs pursuant to lndustcial Commissioner 
Rule 500-4.33. 

That defendants file a final report at the time this award 
is paid. 

Signed and filed this 28th day of March, 1984 . 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 
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BEFORE THE IO,iA INDUSTRIAL COMMISSIONER 

DONALD L. SIGNS, 

Claimant 

vs. 

L. K. COMSTOCK & CO., 
Fl le NO. 532243 

APPEAL 
Employer, 

and 

NATIONAL UNION FIRE 
INSURANCE CO., 

Insurance Carrier, 
Defendants. 

D E C I S I O N 

STATEMENT OF THE CASE 

Claimant appeals from p proposed dec1sion in a combined 
proceeding in review-reopening and arbitration wherein claimant 
was found to have failed to sustain his burden of proof in 
establishing that he suffered a personal injury which arose out 
of and in the course of his employment with defendant employer. 
Claimant was also denied additional permanent partial benefits 
beyond those already paid by defendant employer for a previous 
work-related injury. 

The record on appeal consists of the transcript of the 
proceeding which contains the testimony of claimant, Glenese E. 
John Kanealy and Roger Marquardt; claimant's exhibits l through 
37, 39, 40 and 41; defendants' exhibits A through D; and the 
briefs and filings of all parties on appeal. 

ISSUES 

Claimant states the issues as follows: 

Claimant is entitled to industrial disability in 
excess of 17.5 percent for the admitted work injury 
to his left shoulder causing his left shoulder 
complaints. 

Claimant's right shoulder condition is causally 
related to the inJury of January of 1979 and 
results in additional industrial disability. 

Medical expenses relating to the January 16, 
1979 inJury to the left shoulder should have been 
ordered paid. 

Mileage relating to the left shoulder should be 
reimbursed to claimant. 

Medical expenses and mileage to be reimbursed 
relating to the right shoulder inJury. 

REVIEW OF THE EVIDENCE 

Signs, 

The parties stipulate that claimant's weekly compensation 
rate for healing period benefits is $265 and the applicable rate 
for permanent partial disability benefits is $244 per week. 
(Transcript, p3ges 3-4) The parties agree that claimant has 
received compensation benefits for the period of January 16, 
1979 to March 30, 1980. (Tr., p. 4) The parties further agree 
to limit the additional d1sabil1ty benefits period at issue from 
March 22, 1982 onward. Charges for medical services rendered 
are st1pulated to be fair and reasonable, but 1t 1s not st1pulated 
such charges are causally related to the principal work inJury. 
(Tr., pp. 5-6) 

Claimant was 58 years old at the time of the hearing and has 
a tenth grade education. (Tr., pp. 15-16) Through his union 
halls, claimant has attended Job-related courses in welding, 
national electr1c code, pipe bending, and motor control. (Tr., 
pp. 16-171 Claimant has received certif1cates of course completion 
but does not have a GED. (Tr., p. 17) our1ng the years 1943-1945 
claimant served with the u.s. Army Tank Destroyers and then 
worked for 20 years as a sign hanger. (Tr., p. 18) For the 
next 18 years claimant worked as an industrial electrician for 
various contractors through his union hall. (Tr., p. 18) 
Claimant worked on a full-time basis in Jobs that involved pipe 
bend1n9 and installation; cable and wire pulling; and the_ 
setting of motors. (Tr., p. 18) Claimant's work classification 
with the union was inittally that of Journeyman wireman and, 
after 1965, Journeyman electrician. (Tr., p. 20) Claimant had 
worked for defendant employer for "a couple of weeks" when he 
was inJured. (Tr., p. 21) On January 16, 1979 claimant was 
installing conduit when he slipped on sbeetmetal and fell. (Tr., 
pp. 21-22) Claimant was taken to St. Joseph Mercy Hospital 1n 
Mason City for an injury to h1s left shoulder. (Claimant's 
Exhibit 1) X-rays were taken and showed no evidence of fracture 
or d1slocat1on of claimant's shoulder, clavicle, or ribs. (Cl. 
Ex. 40, p. 41 Claimant was diagnosed as having had contusion of 
the shoulder and possible injury to the muscles and l!gaments. 
(Cl. ex. 40, p. 4) Claimant's arm was placed 1n a sling, and he 
was referred for followup to Darrell E. F1sher, M.D., an orthopedic 
surgeon. (Cl. Ex. 40, pp. 2-5) or. Fisher reported that he 
examined claimant on January 22, 1979 and found: 

He had some swelling'1n the area of h1s left 
shoulder. He had some obv1ous contusion and some 
ecchymos1s, EC CHY MOS IS, which 1s -- that 
1s he'd had some bleeding under the tissues which 
had come to the surface, down along the course of 
his biceps tendon area, and was further examined. 
He was having pain on any attempted range of motion. 
... (I)t was my op1n1on at that time that his soft 
tissue inJury to his shoulder as a result of the 
contusion 1n the fall, perhaps additional twisting 
or wrenching, certainly a sprain of the muscle and 
ligament capsule complex, he should avoid any range 
of motion. Be should wear bis sling, use some heat 

to the shoulder, and obviously would be unable to 
work, including any l1ft1ng or shoveling in his 
home. He was continued on some of the same pain 
medication, and in addition I started him on an 
anti-inflammatory medication called Butazolid1n to 
be taken three times a day after meals. (CL Ex. 
40, pp. 5-6) 

Or. Fisher advised a home therapy plan of heat applications, 
massage and exercise of the shoul1er, utilizing the lifting of 
3-5 pound weights with a rope and pulley device. In February of 
1979 cl91mant began add1t1onal phys1cal therapy at Mercy Hospital. 
(Cl. ex. 40, pp. 6-7) Claimant continued to have pa1n as he 
followed this therapy program. An arthrogram was performed, 
revealing a tear 1n the capsule of claimant's left shoulder. 
(Cl. Ex. 40, p. 8) On May 4, 1979, claimant underwent surgery 
for an open repair of the rotator cuff of the left shoulder. 
(Cl. Ex. 40, pp. 8-9) Following surgery, a program of home and 
outpatient physical therapy was again instituted. On March 6, 
1980, or. Fisher evaluated claim3nt for disability purposes and 
determined a 25 percent impairment of the bo1y as a whole. (Cl. Ex. 
15) Or. Fisher released claimant for work involving "light 
duties• and noted restr1ct1ons of "no work reaching to side; no 
work higher than head; no lifting with injured arm above 25-30 
lbs.• (Cl. Ex. 14) On May 4, 1981 claimant consulted or. Fisher 
with a complaint of persistent pain 1n the shoulder. Or. Fisher; 
determined claimant bad full range of motion in the left shoulder 
but "half the strength on the left side tnat he had on the right 
side. Sixty pounds compared to• hundred and twenty.• (Cl. Ex. 40, 
pp. 12-13) or. Fisher determined that claimant had a permanent 
partial physical impairment of 25 percent of his left shoulder 
or 10 percent of his body as a whole. (Cl. ex. 40, p. 14) In 
November of 1981, or. Pisher rechecked claimant and again 
recommended a lifting restriction of 25 pounds. Or. Fisher 
recommended that claimant attempt only light work as "he was not 
capable of carrying out heavy work in electrician or any other capact 
(Cl. ex. 40, p. 15) on March 22, 1982 cla1mant saw Dr. Fisher in 

a followup visit and compl31ned of pain in his eight shoulder. 
(Cl. Ex. 40, p. 15) or. Fisher found evidence of tenderness 1n 
the biceps tendon and crepitation or grinding 1n the Joint 
between the collar bone and right shoulder. or. Fisher recommended 
hospitalization and further evaluation. (Cl. ex. 40, p. 16) 
Surgery was performed on claimant's right shoulder on March 30, 
1982 to repair a degenerative tear 1n the rotator cuff and 
relocate the eroding biceps tendon. (Cl. Ex. 40, p. 17) Dr• 
Fisher's opinion was that the right shoulder had not been 
involved in claimant's January 16, 1979 1n)ury. (Cl. Ex. 40, PP• 
19-20) or. P1sher attributed the degenerative changes 1n 
claimant's right shoulder to the greater stress placed on the 
right shoulder in claimant's work and other activities following 
the in Jury to the left shoulder. (Cl. Ex. 40, p. 201 On 
September 16, 1982, Dr. Fisher determined impairment as 25 
percent of claimant's left shoulder or 15 percent of his whole 
body and a 50 percent impairment of his right shoulder, which 
was still 1n the heallng process. (Cl. Ex. 40, pp. 27-28) Dr. 
Fisher based his findings on factors of range of motion, the 
ability to rotate and 3bduct, and the pain caused by attempted 
movement. (Cl. Ex. 40, p. 30) In terms of claimant's restr1ctions 
on activity, Dr. Fisher stated, 

I would suggest that Mr. Signs assume no working 
pos1tion where his hands have to work any higher 
than his face, and that he not lift weights away 
from his body with his elbows extended of more than 
twenty-five pounds at any time. Because with his 
elbow extended, the forces applied to his shoulder, 
even when his 3rm is forward, are m1ltipl1ed 
approximately six times. If he keeps his elbow 
bent, his hand no higher than his face, he obviously 
eliminates virtually all overhead work. He w1ll 
not only remain virtually symptom free, but he will 
probably not further inJure his shoulder or cause 
-- cause reinJury to either one of the capsular 
tears that have been repaired. I would also 
suggest that he avoid any job or function, even 
even dressing himself where he has to reach back 
and behind to get into any kind of so-called 
throwing or Statue of Liberty position, 1ncluding 
putting his arm 1n the sleeve of clothing and so 
forth. This has to be done carefully, because this 
is the most stressful pos1t1on of the shoulder 
capsole, which without saying obviously he has 
learned to do 1n a protective mannec within the 
l1m1t of his discomfort. But as far as streso
related act1v1t1es, De they work, occupational or 
nonoccupational, I think be would be very s3fe in 
carrying out from the other standpoint nearly any 
form of upper extremity activity within those 
l1m1ts I've g1ven. 

I would preclude him from climbing ladders, because 
of the obvious stresses which would far exceed this 
ability. And I'm sure it would include his getting 
into many crawl spaces, trenches, et cetera, that 
might be required of an electrician or a construc
tion man. But this would be my reco:nmendation 
orthopedically. 

o. All right. Now, ,f we exclude the right 
shoulder problems, and assume for the purpose of 
this question that he has no right shoulder problems 
and assume he Just bas the problems with the left 
shoulder, would your restrictions be the same7 

~- Hy restrictions would be the same as they were 
when he went back to work. Basically no lifting 
over t"'enty-five pounds with his left shoulder. 

o. No climbing, would that be the same? 
, ... 

A. 1 think the climbing limitation would be 
included, since it requires both upper extremities. 

Q. And no r31s1ng of the left arm? 
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A. No raising of the left arm with the hand above 
the level of his head. (C l. Ex. 40, pp. 33-34, 58) 

Claimant reported that he had no inJuries involving his . 
houlder prior to the January 16 , 1979 fall. (S igns Deposition, 
. 66) Claimant's prior injuri es have included a back 1nJury in 
966, a left hand injury 1n 1967, and a fainting incident in 
976. (Signs Dep., pp. 48-50) Claimant has been and 1s being 
reated for a cardiovascular condition, visual and hearing 
roblems and a hernia condition. (Signs Interrogatories Ill ) 

Claimant reported that following the surgery to his left 
houlder on Hay 4 , 1979, the pain lessened and he had greater 
ovement capacity. He recuperated and looked for light duty 
mployment until August of 1980. (Tr., pp. 86-87) At that time 
e began working for an electrical firm in Minnesota . (Signs 
ep., pp. 13-14 ,17) Hts duties involved lighter work than he 
ad previously done for defendant employer. (Signs Dep. pp. 
5-16) Over the next 15 months, c laimant worked for a variety 
f contractors, doing progressively heavier electrical work. 
Signs oep., p. 26) Bis right shoulder had begun to cause him 
evere pain. Claim3nt expla ined that he couldn't 11ft with his 
eft arm so all the heavy l1ft1ng was wi th his right arm. 
Signs oep., p. 20) He began to rely on the help of coworkers 
o do the heavy lifting and pulling duties . (Signs Dep. , pp. 
'9-30) In November of 1981 claimant worked for Sargeant Electric 
or two days and terminated his employment due to pain in his 

1houlders and ribs. (Signs Dep., pp. 30-31) The surgery to his 
i~~t shoulder followed in March of 1982. 

Claimant has not returned to work since November 11, 1981. 
Signs Dep., p. 33) Claimant testified he has not sought 
urther work because he has constant pain and no strength in his 
ight shoulder. (Signs Dep., pp. 33-35) Claimant has not been 
eleased by Dr. Fisher to return to work since the second 

,urgery. (Signs Dep., p. 33) Claimant states he is now able to 
lo limited activities around his house 1nvolv1ng s weeping and 
,eed pulling, but he is not able to vacuum or mow. (Signs Dep., 
>p. 57-58) Claimant has been paid healing period benefits from 
ranuary 16, 1979 through March 30, 1980 based on a 17.5 percent 
mpaicment. (Tr., pp. 5, 185 ) 

Glenese Signs, wife of the claimant, testified that claimant 
,ad sustained no shoulder inJuries prior to the January 16, 1979 
,nJury to his left shoulder . (re., pp. 91-92) Mrs. Signs 
· estified that claimant can no longer do Jobs around the house 
· hal involve reaching out or lifting up. (Tr., p. 101) Mrs. Signs 
1tated that an unpa id bill from Natural Foods 1n the amount of 
ll57.88 was for Stress Tabs which were prescribed by Dr. Fisher 
lfter claimant's left shoulder inJury. She stated claimant 
:ontinued to take the vitamins for both shoulders in March 1982. 
Tr., p. 103) Unpaid bills ,n the amount of $1500, $799 and 

,253 were for hospital and physician charges incurred by the 
•ight shoulder surgery. Additional charges of $10.40 and $222 
•ere also the r esult of the right shoulder injury. (Tr., pp. 
l04-l05) Mrs. Signs stated that when claimant consulted Or. 
'isher after March 22, 1982, the doctor examined the left as 
,ell as the nght shoulder. (Tr., p. 108) 

John Kanealy, appearing under subpoena, testified that he 
•orked with claimant as a tool partner in June, July and August 
>f 1981. (Tr. , pp. 115-116) Hr. Kanealy stated that claimant 
ltd his share of the work and made occasional complaints about 
11s right shoulder. (Tr., pp. 116- 118) Mr. Kanealy test1f1ed 
~hat after he became foreman, he was not aware that claimant was 
1av1ng trouble doing his work duties and considered claimant a 
Jood worker. (Tr. , pp. 120-121) Mr. Kanealy stated that union 
iC5le for electricians in Des Moines in 1981 was around $14.96. 
rhe work he performed with cla i mant primarily involved light to 
,ormal duties with some heavy work. (Tc., pp. 122-128) The 
lut,es involved reaching to the side, overhead and lifting in 
?xcess of 25-50 pounds. (Tr., p. 142) Hr. Kanealy stated he 
•ould help claimant with heavier tasks. (Tr., p. 129) After he 
>ecame a foreman 1n August, Hr. Kanealy no longer worked with 
claimant and didn't know whether claimant requ1red work assistance. 
Tr., p. 133) Mr. Kanealy stated that in the present job market 

:omplaints from workers to their foreman could be bad for their 
Job. (Tr., p. 136) Hr. Kanealy testified that claimant was a 
•ki lled and knowledgeable electrician. (Tr., pp. 139-140) 

Roger Mlrquardt, admi nistrator for North Central Rehabilitation 
ierv1ce, test1f1ed that the skills of an industrial electrician 
lre transferable to light work areas such as electcon,cs assembly 
•nd 1nspect1on. Both job areas would require demonstration 
training but no further vocational reh~b1l1tation. (Tr., pp. 146, 
155-1 58) Mr. Marquardt stated that age 1s not a deterrant 1f 
the worker stays within his general vocational field. (Tr., p. 158) 
~r. Har~uardt test1f1ed that l1ghter types of work in the 
electrical field paid a statewide average of $9.71 an hour in 
1981. (Tr., pp. 161-162) Light work ,n unskilled areas at 
~,nl~um wage would also be a poss1b1l1ty for claimant. (Tr., pp. 
159-160) Hr. Har~uardt stated that retraining for a new field 
J Ould not be a real1st1c solution for claimant because of 
claimant's age and educational background. (Tr., p. 163) ~r. 
~arquardt stated that none of the vocational projections for 
claimant included factors of claimant's progressive visual 
impairment or other medical cond1t1ons. (Tr., pp. 171-173) Hr. 
'iar1ur.rdt stated he d1d not know what the present need of 
employers was for llght electrical work. (Tr., p. 178) 

Thomas Carlstrom, H.O., a neurosurgeon, evaluated claimant 
on July 20, 1982. (Claimant"s Ex. 27) or. Carlstrom determined 
an eight percent 1~pa1rment of the left shoulder, a four to six 
percent impairment of the right shoulder and a nine percent 
total d1sab1l1ty of the body as a whole. (Defendants' Ex. o, pp. 
7-8) Dr. Carlstrom stated hts opinion that the injury to the 
r1ght shoulder was caused by overuse and not by the fall of 
January 1979. (Def. Ex . D, pp. 11-12) 

Harold 8ays1nger, a counselor for Rehab1l1tation Education 
Services of the Iowa Department of Publ,c Instruction test1f1ed 
that claimant had been referred to his off1ce by social security 
on ~ay 12, 1980. (Cl. Ex. 41, pp. J-4) Clall!lant's intake 
lnterv1ew established his el1g1bil1ty for services but claimant 
returned to work before services were provided. (Cl. Ex . 41, pp. 
4-S) In December 1982, claimant sought rehat '1tation services 
and consulted Mr. Baysinger. (Cl. Ex. 41, pp ), 6) Hr. Baysinger 
s tated that clai■ant's employment prospects were dim because of 

claimant's v1s1on and other physical problems. (Cl. Ex. 41, pp. 
10-11) Mr. Baysinger tes t ified that if only shoulder problems 
were considered, claimant cou l d work i n assembly, house wiring 
and electrical supervision. (Cl. Ex. 41, p. 11) Electrtcal 
maintenance and repair were areas c laimant could retrain . (Cl . 
Ex. 41, p. 13) Mr. Baysinger stated that job placement was 
presently slow. (Cl. Ex . 41. p. 14 ) Given claimant's motion 
and lifting restrictions, Mr. Baysinger testified there was no 
employment 1n North Central Iowa available for claimant at his 
present s k ills. (Cl. Ex. 41, p. 24 ) 

APPLICABLE LAW 

Claimant has the burden of prov1ng by a preponderance of the 
evidence that he received an inJury on January 16, 1979 which 
arose out of and in the course of his employment. McDowell v. 
Town of Clarksville, 241 N. W.2d 904 (Iowa 1976); Musselman v. 
Central Telephone Co., 261 Iowa 352, 15 4 N.W.2d 128 (1967). 

An employee , s entitled to compensation for any and all 
personal inJur 1es which arise out of and in the course of the 
employment. Section 85.3(1). 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of January 16, 1979 1s causally 
r elated to the d1sab1lity on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965 ). 
Lindahl v. L. 0. Bo~~s, 236 Iowa 296, 18 N.W.2d 607 ( 19 45). A 
possibility is insu icient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor works, 247 Iowa 691, 73 N.W. 2d 
732 (1955) . The question of causal connection is essentially 
w1th1n the domain of expert testimony. Bradshaw v. Iowa Methodist 
eosp1tal, 251 Iowa 375, 101 N.W.2d 167 (l960). 

A d1sab1l1ty to t he shoulder is viewed as a disability to 
the body as a whole. Alm v. Morris Barick Cattle Co., 240 Iowa 
1174, 38 N.W. 2d 161 (1949 ). 

As claimant has an 1mpa1rment to the body as a whole, an 
industrial d1sab1lity has been sus tained. Industrial disability 
was def1ned in Diederich v. Tri-City Railway Co., 219 Iowa 587 , 
593, 258 N.W. 899, 902 (1935 ) as follows: "It is therefore 
plain that the legislature intended the term ' disability' to 
mean '1ndustr1al d i sability' or l oss of earning capacity and no t 
a mere 'functional disab1l1ty' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man." 

Functional disability is an element to be considered 1n 
determining industrial d1sability which 1s the reduction of 
earning capacity, but cons1dera t1on must also be given to the 
injured employee"s age, education, qualifications, experience 
and 1nabil1ty to engage in employment for which he 1s fitted. 
Olson v. Goodyear Service Stores , 255 Iowa 1112, 1121, 125 N.W.2d 
251, 257 (196)). 

where passage of time and subsequent return to work reveal 
the d1sabil1ty to be greater than originally determined, the 
1ndustr1al commissioner has the authority to change the e xtent 
of permanent partial disability. Me yers v . Holiday Inn of Cedar 
Falls, Iowa, Iowa App., 272 N.W.2d 24 (1978). 

ANALisrs 

Claimant sustained a work-relat ed inJury to his left shoulder 
on Januar y 16, 1979. At issue is the extent of claimant's 
subse~uent d1sab1lity, and whether there 1s a causal relationship 
between the left shoulder injury and the injury wh i ch followed 
to the right shoulder. 

Claimant's treating physician, Dr. Fisher, determ1ned on 
March 6, 1980 that on the basis of the left shoulder injury, 
claimant had a 25 percent impairment of the body as a whole. 
Th i s figure was revised by Dr. Fisher on Hay 4, 1981, when he 
determined that claimant had a pe rmanent partial physical 
impairment of 10 percent of the body as a whole . On the basis 
of the t wo functional impairment ratings, defendant insurer 
averaged the difference and paid claimant on the basis of a 17 
l/2 percent functional impairment. 

As has been stated on numerous occasions, a finding of 
impairment to the body as a whole found by a medical evaluator 
does not equate to industrial disability. This is so as impair
ment and disab1l1ty are not identical terms. Degree of 1ndustr1al 
d1sab1lity can 1n fact be much d1fferent than the degree of 
impairment because in the f1rst instance reference is to loss of 
earning capacity and 1n the later to anatomical or functional 
abnormality or loss. Although loss of function ,s to be considered 
and disability can rarely be found without it, it 1s not so that 
an 1ndustr1al d1sab1lity is proportionally related to a degree 
of impairment of bod1ly function. 

Factors considered 1n determining industrial disability 
include the employee's medical condition prior to the 1nJury, 
after the 1njury, and present condition; the situs of the 
injury, its severity and the length of healing period; the work 
experience of the employee prior to the inJury, after the injury 
3nd potential for rehab1l1tat1on; the employee"s qualifications 
intellectually, emotionally and physically; earnings prior and 
subsequent to the injury; and age, education, motivation, and 
functional 1mpa1rment as a result of the injury and 1nab1l1ty 
because of the inJury to engage 1n employment for which the 
employee 1s fitted. Loss of earnings caused by a job transfer 
for reasons related to the injury is also relevant. These are 
matters which the finder of fact considers collectively in 
arr,v1ng at the determination of the degree of industrial 
disability. 

There are no weighting gu1del1nes that are indicated for 
each of the factors to be considered. There are no gu1del1nes 
which give, for example, age a weighted value of ten percent of 
total, education a value of fifteen percent of total, motivation 
- five percent; work experience - thirty percent, etc. Neither 
is a rat1ng of functional impairment entitled to whatever the 
degree of impairment that 1s found to be conclusive that it 
directly correlates to that degree of industrial disability to 
the body as a whole. In other words, there are no formulae 
which can be applied and then added up to determine the degree 
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of i ndustrial disability. It therefore becomes necessary for 
the deputy or commissioner to draw upon prior e xperience, 
general and specialized knowledge to make the finding with 
regard to degree of industrial disability. See Birmingham v. 
Firestone Tire & Rubber Company, II Iowa Industrial commissioner 
Report 39 (1981): Enstrom v. Iowa Public Services Company, II 
Iowa Industrial Commissioner Report 142 (!§Bil: Webb v. LoveJOY 
Construction Co., II Iowa Industrial Commissioner Report 430 
(19Bll. 

Claimant is a 58 year old m3n with a tenth grade education. 
He has worked for most of his adult life as a sign hanger and 
later, as an industrial electrician. At the time of his industrial 
inJury of January 16, 1979, he was employed full time as a 
skilled journeyman electrician. There is no indication in the 
record that he was 1n any way restricted in his ability to 
perform the heavy lifting and pulling duties necessary to do his 
job. Following the January 1979 injury and subsequent surgical 
repair, claimant was released for light duty work only with 
restrictions on lifting and overhead work. Claimant failed to 
secure employment within these restrictions and returned to 
electrical construction wor k . Claimant's left shoulder continued 
to trouble him and on September 16, 1982 or. Fisher redetermined 
an impairment of 25 percent of the left shoulder or 15 percent 
of the body as a whole. Claimant was restricted from lifting 
more than 25 pounds, from climbing, from overhead work, and from 
personal activities that would put stress on the shoulder 
capsule. 

Claimant's attempts to favor his left side while working 
were undoubtedly a factor in his later problems with his right 
shoulder. But focusing on the effects of his industrial inJury 
to the left shoulder, and absent consideration of claimant ' s 
other medical problems, claimant is clearly unable to continue 
employment 1n the electrical construction work 1n which he is 
skilled. Jobs involving lighter duties using claimant's electrical 
knowledge for assembly or inspection, if available, involve some 
retraining, and unskilled sedentary work represents significantly 
diminished earnings potential. 

Accepting the treat i ng physician ' s final assessment of 
claimant's whole body impairment as 15 percent , and considering 
claimant's age, education, work history and inability to engage 
1n employment for which he is trained, an industrial disability 
of 25 percent 1s determined. 

With regard to claimant's second issue, there 1s no evidence 
in the record that claimant injured his right shoulder while in 
the employ of defendant employer. The stress on and ensuing 
inJury of the right shoulder occurred in the post-August, 1980 
work periods when claimant was employed elsewhere. Claimant is, 
therefore, not entitled to right shoulder disability benefits 
from defendant employer. 

Accordingly, defendants are not liable for medical costs and 
mileage incurred 1n the treatment of the right shoulder. Absent 
evidence to the contrary, the radiology, medication and surgical 
expenses submitted for the period of November 1981 through July 
1982 must be attributed to the right shoulder condition and are 
not chargeable to defendants. 

Pursuant to section 85.39 claimant may recover transportation 
costs incurred in treatment of the industrial inJury to claimant ' s 
left shoulder. 

FINDINGS OF PACT 

l. Claimant is 58 years old and has a tenth grade education. 

2. Claimant's work history includes 20 years as a sign 
hanger and 18 years as an industrial electrician. 

3. Claimant obtained work wi t h contractors through his 
union hall. 

4. Claimant's work duties Involved pipe bending and installa
tion: cable and wire pulling; and the setting of motors. 

5. Claimant was wor k ing for defendant employer when he 
1nJured his left shoulder on January 16, 1979. 

6. Surgery was performed to repair a tear in the capsule of 
claimant's left shoulder. 

7. Claimant underwent a program of home and outpatient 
physical therapy following the surgery. 

8. Claimant was released to work at light duties by his 
treating physician on March 6, 1980. 

9. Claimant ' s work restrictions included no reaching to the 
side and overhead and no lifting with the injured arm above 
25-30 pounds. 

10. Claimant was paid disability benefits based on a 17.5 
percent functional disability. 

11. Claimant was unable to find employment within these 
restr1ct1ons and returned to electrical construction work. 

12. Claimant was unable to perform his work duties without 
pain to his left shoulder and undue stress on his riqht shoulder. 

13. The stress resulted 1n injury to the r i ght shoulder. 

14. Such injury occurred while claimant was employed by 
others. 

15. Claimant is unable to continue working in the electrical 
construction 1n which he is skilled and has work experience. 

16. There 1s no employment available to claimant that will 
utilize his training and allow for his motion and lifting 
restrictions. 

17. Claimant would have to have vocational retraining or 
work at minimum wage, unsk illed employment. 

18. Claimant's age and educational background are not 
conducive to successful ret raining. 

19. Cla i mant's earning potential has been significantly 
diminished. 

20 . Claimant has a 15 percent permanent partial 1mpa1rment 
of the body as a whole. 

21. Claimant has an industrial d1sab1lity of 25 percent as a 
result of his left shoulder inJury. 

22. Claimant 1s entitled to additional permanent partial 
disability benefits for the industrial injury to his lef t 
shoulder. 

23. Claimant 1s enti t led to reimbursement of transportation 
costs incurred 1n treatment of the left shoulder injury . 

24. Claimant's rate of compensation benefits is $244 per 
week. 

CONCLUSIONS OF LAW 

Claimant is entitled to additional permanent partial disabil1t• 
benefits based upon a finding of an industrial disability of 25 
percent as a result of a work- related injury sustained to his 
left shoulder on January 16, 1979. 

Claimant has failed to sustain his burden of proof that his 
right shoulder injury arose out of and in the course of his 
employment with defendant employer . 

wBEREFORE, the proposed decision of the deputy 1s reversed 
10 part and affirmed in part. 

TREREFORE, it is ordered: 

That defendants pay unto claimant an additional thirty-seven 
and one-half (37 1/2) weeks of permanent partial disability at a 
rat e of t wo hundred for t y-four dollars ($244 ) per week. The 
record notes an overpayment of $610 dollars to claimant by 
defendant. This amount will be credited to the additional 
compensation due. 

That defendants pay i nterest pursuant to Iowa Code section 
85.30. 

That defendant reimburse claimant for transportation expenses 
incurred with medical treatment up to and including ~arch 22, 
1980: 

433 miles 
70 miles 

300 miles 
803 miles 

(323 + 110) at $.15 a mile ($64 .95) 
at .18 a mile ( 12.60) 
at .20 a mile ( 60.00) 

Total $137.55 due 

That defendants pay costs of this action pursuant to Industria 
Commissioner Rule 500-4 .33. 

That defendants file a final report upon payment of this 
award. 

Signed and fl led this 30th day of April, 1984 . 

ROBERT C. LANDESS 
I NDUSTRIAL COMMI SSIONER 
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BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

;TEVE SMID, 

Claimant, 

'ELLOW CAB co. and FRANK 
,ESTER, 

File No. 680009 

APPEAL 

DECISION Employer, 

md 

:ARRIERS INSURANCE COMPANY, 

Insurance Carr1er, 
Defendants. 

STATEMENT OF THE CASE 

Defendant Yellow Cab Company and its insurer appeal from a 
>ro?osed arbitration decision wherein claimant was awarded 
,ealing period and permanent disability benefits. Medical costs 
•ere also awarded. The record on appeal consists of the transcript 
>f the proceeding which contains the testimony of claimant, 
crank Lester, Don Anderson, Barbara Joanne Byers, and Hark 
Jrove; claimant's exhibits l through 8; defendants' exhibits A 
through C; and the briefs and filings of all parties on appeal. 

ISSUES 

Defendant Yellow Cab Company states the issues as: 

1. At the time of his injury, was the Cla1mant 
an •employee• of Yellow Cab Co. or of Prank Lester? 
If so, by which respondent was he "employed"? 

2. If Claimant was an •employee•, what was the 
rate of compensation applicable to h1s injury? 

•I REVIEW OP THE EVIDENCE 

Claimant is a 1970 high school graduate whose previous work 
experience has included managing a shoe store, general labor and 
concert promotion. At the time of the hearing he was single and 
paid $65 a month support for a daughter. Be does not claim her 
as a dependant. (Transcript, pages 7-8) For a period of time 
in 1977 - 1978, claimant owned his own cab and drove for Capitol 
Cab Co. When he lost his cab, claimant worked for an insurance 
company and then bought another cab and returned to driving for 
Capitol Cab Co. He had a written contract both times which 
called for payment of a weekly fee to the cab company for a bond 
and the use of their dispatch service. (Claimant's Exhibit 7, 
pp. 9-13) Be maintained the cab at his expense and set h1s own 
hours of work. (Cl. Ex. 7, pp. 11-14) Claimant's second cab 
was repossessed in June of 1980, and he obtained work as a 
relief driver for another cab owner by plac1ng a notice on the 
bulletin board of Capitol Cab's off1ce. Be was called by the 
owner, Maxine Baird, and began working under an oral agreement. 
(Tr., pp. 11, 14; Cl. Ex. 7, p. 21) Claimant stated he did not 
have to go through a screening process with Capitol as he was 
known to them. He called in on the cab radio giving his name 
and cab number and began driving. (Cl. Ex. 7; pp. 21-22) 
Claimant would work his shift, drive the cab back to the owner's 
house, and turn the book1ngs over to the owner. He would either 
receive his pay at that time or by check at the end of the week. 
(Tr., pp. 11-12) H1s pay was half the earnings from his 12-hour 
shift less a nickel a mile for gasoline. (Tr, , pp. 12-14) 
Claimant stated he was terminated when the owner's son went back 
to driving. He again placed a notice of his availability to 
drive, along w1th his name and telephone number, in the off1ces 
of Capitol Cab and of Yellow Cab. (Tr., pp. 13-14) Claimant 
testified he was called by Frank Lester who said he had one 
shift open, and arrangements were made for claimant to go to 
work on Wednesday night. (Cl. Ex. 7, p. 32; Tr., p. 15) 
Claimant was told to see *Mark" at the Yellow Cab office to be 
approved. Claimant explained this meant he had to show his 
driver's license, city cab badge and a copy of his driving 
record. (Tr ., p. 15-16) Claimant testified he went to the 
office on East Grand and told the woman in the o ffi ce why he was 
there. Claimant was told Mark was on the phone. Claimant 
stated he waited approximately 25 minutes and asked the woman to 
check again. Claimant testified she left the office and returned 
to tell him to go to work that night and call 1n his name to the 
d1spatcher. (Tr. , pp. 17) That evening Lester's day driver 
p1cked claimant up at his home and turned the cab over to him. 
Claimant then called the Yellow Cab dispatcher and reported his 
name, cab number, and zone location, ana was dispatched on a 
trip. (Tr., pp.20-22, 197) Claimant stated that the cab he was 
driving had a Yellow Cab dome and side markings, a meter and 
2-way radio. (Tr., pp. 20-21) A map in the cab divided the 
city into working zones which were used to regulate territory 
priorities for drivers. (Tr., pp. 23-24) Claimant oxpla1ned the 
dispatch service was the only way to get bus1ness other than 
waiting in line at the airport or bus station. (Tr., pp. 24-25) 
Claimant stated that at Capitol Cab if a driver swore at a 
dispatcher or turned down. a dispatched trip, he rece1ved no more 
trips for that day. (Tr., pp. 25-26) 

. On the evening of August 5, 1981 claimant took approximately 
eight fares by dispatch. (Tr., p. 26) He had been told by the 
day dr1ver to fill up the gas tank when his shift ended and 
split the cost with Lester. During the evening, claimant found 
the oil to be low and called Lester. Claimant testified Lester 
told him to put oil in and asked claimant how the work was going. 
(Tr,, pp. 26-28) Claimant recalled that his second to last trip 
that night was a group of nursing students from Broadlawns 
Hospital who had a charge account w1th Yellow Cab. Claimant 
Stated the practice was to call the charge i~to the dispatcher 
and the amount would be credited to Lester's cab number. (Tr., 
pp . 29-30) 

On claimant's nex t dispa t ched trip he was sent to an Oakridge 
address, and a man identifying himself as the fare got into the 
cab and gave an address. While claimant was dr1ving, the 
passenger produced a kn1fe. He demanded and received claimant 's 
money and then stabbed cla1mant in the arm and chest. (Tr., PP• 
35-38) The assailant got into a waiting car and left. Claimant 
called the dispatcher and was taken by ambulance to Mercy 
Hospital. (Tr., pp. 38-39) Claimant underwent surgical repair 
of the stab wounds and rema1ned 1n the hospital until Augus t 8, 
1981. He was treated at the hosp1tal by J. A. Ol1vencia, H.D., 
and Dav1d Priedgood, D.O., a neurologist. (Cl. Ex. 2; Smld 
Deposition Ex. 2) Cla imant was re l eased to return to work on 
September 2, 1981. (Cl. Ex. 2) Be later consulted Thomas 
Carlstrom, H.D., a neurologist, who reported a permanent sensory 
lOss of the upper right arm: 

I saw Steven Smid on the 12th of August, 1982, 
and again on the 26th of August. As you will 
recall he was stabbed in the right a r m and chest 
early in August of 1981 with immediate loss of 
sensation in his right arm distal to the stab wound. 
The sensat1on has not returned. He has not had 
symptoms of motor dysfunction, and the chest wound 
healed without incident. 

I do believe he has suffered loss of the medial 
antebrachial cutaneous nerve on the right . Host 
likely he will experience abnormal sensory symptoms 
in that right upper extremity for the rest of his 
life. These symptoms should be mild and well 
tolerated. I do not recommend any further diag
nostic procedures nor any therapeutic measures. 
The AHA guide to physical disability awards a 5% 
disability of the upper extremity when there is a 
loss of the medial antebrachial cutaneous nerve. 
There should be, however, no significant disability 
regarding motor function, as the nerve does not 
innervate any muscles and the sensory supply is of 
a rather unimportant portion of the upper extremity. 
(Cl. Ex. 1) 

Claimant testified that his arm gets sore and is not as 
strong as it once was, but it is functional. He received no 
payment for the August 5, 1981 driving and did not work again 
until November 1981 at which t1me he assisted h1s father in a 
cleaning business. (Tr., pp. 42-44 ) Be has been employed as a 
salesman and commodity broker since February of 1982. (Tr., pp. 
44-45) Claimant estimates he took in $44-45 in cash fares and 
the $4 charge fare plus $1.50 in tips between 6:00 and 9:30 the 
evening of August 5, 1981. (Tr., pp. 80-81) Claimant's under
standing was the shift earnings would be split evenly with Frank 
Lester, and cla1mant would keep all t1ps. (Tr., p. 90) Claimant 
stated he believed he was working for Yellow Cab as they had to 
approve him as a driver and could have kept him from working for 
them. (Tr., p. 92) Claimant shows himself as self-employed on 
his tax statements. (Tr., p. 93) 

Prank Lester testified that he was the owner of the cab and 
had a man who drove it during the day. He does not drive it 
h1mself because of his accident record. (Tr., p. 96) Be 
conf1rmed that his cab said "Yellow Cab" on the side. The dome 
light, meter and 2-way radio are owned by Yellow Cab Co. (Tr., 
pp. 97-98) Be does not carry workers' compensation insurance. 
Hr. Lester test1fied that claimant called him to lease the cab 
for the one night. (Tr., pp. 100, 107-108 ) Hr. Lester told him 
he would have to take his chauffeur ' s license , driving record 
and badge to Hark Grove at Yellow Cab. (Tr., p. 106) Mr. 
Lester stated that he paid Yellow Cab a lease fee of $153 weekly 
for liability insurance and dispatch service. (Tr., p. 102) 
Yellow Cab also receives three percent on charge fares. (Tr., p. 
112) Mr. Lester confirmed that the financial arrangement with 
claimant would be to pay the gas from the earnings and then 
split the remainder. (Tr., p. 111) 

Don Anderson testified that he drove for Frank Lester in the 
summer of 1981. He estimated that he made approximately $50 on 
the night shift in gross fares and netted about $20 for a 
12-hour shift. (Tr., pp. 121-123) Hr. Anderson stated that as 
an owner-operator he works under the author1ty of Yellow Cab 
(Tr., p. 120) 

Barbara Byers testified that she worked in the office of 
Yellow Cab Co. as a cashier in August of 1981. (Tr., p. 127-129) 
She remembered talking to claimant on August 5, 1981, but denied 
telling him he could go ahead and dr1ve. (Tr., p. 131) 

Hark Grove, operat ons manager of Yellow Cab Co., testified 
that in August of 1981 all Yellow Cabs were owned by owner
operators. (Tr., 165-167) Yellow Cab operates under a Certificate 
of Public Conven1ence issued by the City of Des Hoines. The 
dispatch service is licensed as station KAA505 by the Federal 
Communications Commission. (Tr., pp. 167-168) The cab company 
provides liability insurance to independent operators under a 
requirement of the Ci ty Code. Hr. Grove testified that operators 
are not required to make use of the dispatch service. (Tr., pp. 
170-176) Rates on the meters are approved by the City Council. 
(Tr., p. 176-177) Hr. Grove stated drivers needed approval from 
Yellow Cab because of insurance standards and a city ordinance 
that requires the cab company to report the names and addresses 
of all drivers. (Tr., pp 179-180) Hr. Grove denied giving Ms. 
Byers authority to approve claimant as a driver. (Tr., p. 183) 
He stated that Yellow Cab does not carry workers' compensation 
insurance covering owner-operators because they are independent 
contractors, not employees. (Tr., p. 184 ) 

APPLICABLE LAW 

The workers' Compensation Act defines a "worker• or •employee• 
as a • ..• person who has entered into the employment of, or works 
under contract of service, express or implied, or apprenticeship, 
for an employer, every executive officer elected or appointed 
and empowered under and in accordance with the charter and 
bylaws of a corporation, including a gerson holding an official 
posi t ion, or standing in a representative capacity of the 
employer ..•. • Code of Iowa, section 85.61(2). 
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Section 85.61(3), Code of Iowa , lists an independent contractor• 
as one of the persons who shall not be deemed as a "worker• or 
•employee." 

The supreme court of Iowa has stated there is no d1st1nction 
between the terms "who has entered into the employment of" and 
•wor ks under contract of service, express or implied .•. for" an 
employer. In order for a person to come within the terms of the 
Workers' Compensation Act as an employee 1t is essential that 
there be a •contract of service, express or implied," with the 
employer who is sought to be charged with liability. Knudson 
v. Jackson, 191 Iowa 947 183 N.W . 391 (1921). 

Sect i on 85.18, Code of Iowa, states: "No contract, rule, or 
dev,ce whatsoever shall operate to relieve the employer, in 
whole or in part, from any liab1l1ty created by this chapter 
e xcept as herein provided." The Iowa Supreme Court has further 
stated that "the law looks to the substance and not the form of 
the contract to determine the relationship" of the parties. 
Sanford v. Goodridge, 234 Iowa 1036, 1042, 13 N.W.2d 40, 43 
(194 4 ) 

The factors by which to determine whether an employer
employee relationship exists are (1) the right of selection, or 
to employ at will; (2) responsibility for the payment of wages 
by the employer; (3) the righ t to discharge or terminate the 
relationship; ( 4 ) the right to control the work; and (5) is the 
party sought to be held as the employer the responsible authority 
in charge of the work or for whose benefit the work 1s performed. 
In addition to the five above-named elements is the overriding 
element of the intention of the parties as to the relationship 
they are creating. Henderson v. Jennie Edmundson Hospital, 178 
N.W.2d 429, 431 (1970). Standrng alone, th i s intention of the 
parties as to the relationship created may be somewhat misleading. 
However, community custom in th1nk1ng that a kind of service is 
rendered by employees is of importance . Nelson v. Cities Service 
Oil Co., 259 Iowa 1209, 1216, 146 N.W.2d 261, 265 (l967). 

An independent contractor allegation is an affirmative 
defense which must be established by the employer by a preponderance 
of the evidence. Daggett v. Nebraska-Eastern Exp., Inc., 252 
Iowa 341, 107 N. W.2d 102 (l96l). 

In case of doubt, the Workers ' Compensation Act is liberally 
construed to e xtend its beneficent purpose to every employee who 
can fairly be brought within it. Usgaard v. Silvercrest Golf 
Club, 256 Iowa 453, 459, 127 N.W. 2d 636, 639 (l964). In 
rowies v. J. c. Mardis Co., 192 Iowa 890, 919, 181 N.W. 872, 884 
(l92l) , the court acknowledged the potential dual character or 
relation which may arise from varying degrees of control 1n 
different portions or phases of the work; that is, "that, as to 
some parts of the work , a party may be contractor, and yet be a 
mere agent or employee, as to other wor k ." 

To put the employee outside the Workers ' Compensation Act, 
it must appear that the employment was both purely casual and 
not for the purpose of the employer's trade or business. 
Gardner v. Trustees of H. E. Church, 217 Iowa 1390, 244 N.W. 667, 
2S0 N.W. 740 (1933). 

The word •causal" has been construed to mean occasional, 
irregular or incidental, as opposed to stated or regular. An 
employment 1s not rendered causal because 1t 1s not for any 
specified length of time, or because the injury occurs shortly 
after the employee begins work. Gardner, 217 Iowa 1390, 24 4 N.W. 
667. 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an injury on August 5, 1981 which 
arose out of and in the course of his employment. McDowell v. 
Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v . 
Cent ral Telephone Co., 261 Iowa 352, 154 N. W.2d 128 (1967). 

The claimant has the burden of proving by a preponderance of 
the evidence that the inJury of August 5, 1981 1s causally 
related to the d1sab1lity on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516,133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probabi l ity 1s necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 {1 9SS). The quest i on of causal connect ion is essentially 
wi thin the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (l960). 

Section 85.34(1), Code of Iowa, provides for the payment of 
a statutory healing period beginning on the date of injury until 
claimant has returned to work or competent medical evidence 
indicates that recuperation has been accomplished. 

section 85.34(2)(m), Code of Iowa, provides for 250 weeks of 
permanent partial disabil1ty compensation for the loss of an arm. 

Section 85.36(8), Code of Iowa, allows the commissioner to 
ascertain the usual earnings for similar services in obta1n1ng 
gross weekly wage. 

Section 85.37, Code of Iowa, prov i des for the payment of 
medical expenses. 

ANALYSIS 

Defendants contend claimant was not an employee of Yellow 
Cab because there was no intention by the parties to form an 
employer-employee relationship. They cite and support the 
language of the owner 'driver agreement between Frank Lester and 
Yellow Cab in which the owner-operator is termed an independent 
contractor. 

The appl1cat1on of a legal name and form does not, of 
itself, establish a legal relationship, any more than can 
claimant's 1ntent1ons be presumed from the wording of an agree
ment to which he was not a party. In examining the question of 
whether an employment relationship existed, 1t is necessary to 
look beyond the terms applied to the facts of the relat1onsh1p 
at the time of the injury. 

Claimant was driving a cab which bore the markings of the 

Yellow Cab Company. The equipment he used was provided by 
Yellow Cab Co. The hours of his shift and the rates he charged 
were determined for him by Yellow Cab Co. The company had the 
authority to approve him as a driver, and 1n the mind of claimant, 
would have the authority to sever the driving relationship. 
Claimant has testified that he considered himself to be working 
for Yellow Cab and such belief governed the manner 1n which he 
performed his work duties. He felt obliged to cooperate with 
the dispatcher, observe the priority system of the Yellow Cab 
zones, and respond promptly to the trips he received. Although 
he received no wages from defendant, his sole earnings at the 
time of the injury had been dependent upon h i s bookings through 
the dispatcher. 

Applying the weight of the evidence to the factors outlined 
by the court in Henderson, 178 N.W.2d 429, establishes that an 
employer-employee relationship existed between Yellow Cab 
Company and claimant at the time of injury on August 5, 1981. 
Defendant Yellow Cab had the right of selection of claimant 
through the approval process and could terminate the relation
ship if claimant "s work conduct or driving record proved un
satisfactory. Yellow Cab was in charge of the work, exercising 
control of claimant's movements through the city, and subsequent 
earnings, through a regulated system of zones and dispatch. 
Since it is Yellow Cab ' s telephone number that is advertized for 
taxi service, and since cabs bearing Yellow Cab markings answer 
the calls and provide the service, the public may reasonably 
assume that their drivers are Yellow Cab employees and would 
look to the company for satisfaction of any problem encountered 
in the taxi service. 

With regard to the injury itself , the record reveals that on 
the evening of August 5, 1981, claimant was d1spatched by Yellow 
Cab to an Oakridge address. Claimant picked up a man who 
identified himself as the intended fare, and it was wh i le 
claimant was transporting the passenger that he was robbed and 
stabbed. Substantial evidence supports the deputy's finding 
that claimant was performing duties which arose ou t of and in 
the course of his employment at t he time of injury. 

Having found that claimant was an employee of defendant 
Yellow Cab on August 5, 1981 and that the injury was work
related, the deputy determined a rate of compensation of $99.25 
per week . That determination is hereby accepted as correct. 
Medical costs incurred in the treatment of claimant's work
related injury are chargeable to defendants. 

FINDINGS OF FACT 

l . Claimant has previously worked as a relief driver and as 
an owner-operator of t axi cabs. 

2. In August of 1981 claimant agreed to drive a cab for 
Frank Lester, an owner operator for Yellow Cab Company. 

3. Yellow Cab Company had a procedure for approving all new 
dovers. 

4. Cla i mant began driving on the evening of August 5, 1981. 

5. Claimant's taxi had Yellow Cab Company markings and 
equipment. 

6. Claimant reported his name, cab number and location to 
the Yellow Cab Company dispatcher when he began work. 

7. Claimant was dispatched by Yellow Cab Company to a 
number of addresses during the e vening. 

8. On claimant ' s last trip, he was sent to an Oakridge 
address. There, claimant picked up a man who 1dentif1ed himself 
as the intended passenger. 

9. While transporting the passenger, claimant was robbed 
and stabbed in the arm and chest. 

10. Claimant was hospitalized and underwent surgical repair 
of his injuries. 

11. Claimant was released to return to work on September 2, 
1981. 

12. Claimant's doctor determined a five percent impairment 
of the upper right e xtremity as a result of the August 5, 1981 
injury. 

13. Claimant ' s work as a driver placed him under the authority 
of Yellow Cab Co. 

14 . Yellow Cab Company controlled claimant's work activities 
through 1ts dispatch service. 

15. Claimant had an employment relationship with Yellow Cab 
on August 5, 1981. 

16. Claimant sustained a work-related injury on August 5, 
1981. 

17. Claimant incurred medical e xpenses as a result of the 
August 5, 1981 injury. 

18. Claimant 1s entitled to permanent partial disability 
benefits based on a five percent impairment of the right ara. 

19. Claimant's rate of compensation 1s $99.25 per week. 

CONCLUSION OF LAW 

Claimant has sustained the burden of prov1ng that he was an 
employee of Yellow Cab Company on August 5, 1981, and that 
claimant was performing duties which arose out of and in the 
course of his employment at the time ~e was inJured. 

WHEREFORE, the proposed decis1on of the deputy 1s affirmed. 

ORDER 

A 

I 

l 

... 
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THEREFORE, it is ordered: 

That defendant Yellow Cab Company shall pay claimant four 
4) weeks of healing period benef its at the rate of ninty-nine 

ind 25/100 dollars ($99.25) per week 

That defendan t Yel l ow Cab Company sha ll pay claimant t welve 
ind one-half (12 1/2) weeks of permanent partial disability 
>enefits at the rate of $99 . 25 per week . 

That defendan t Yellow Cab Company shall pay the following 
1ed1cal costs: 

Mercy Hosp i tal 
Dr. Olivencia 
Neuro Associates 

Total 

$ 483.71 
465.00 
138.00 

$1,086.71 

Defendant Ye l low Cab Company is to file an employer ' s first 
·eport of inJury and a fi nal report upon payman t of this award. 

Interest i s to accrue pursuant to secti on 85.30, Code of 
owa, from the date payments become due . 

Costs are taxed to defendant Yellow Cab Company . 

Signed and filed this 29th day of June, 1984. 

\ppealed to District Court; 
>ending ROBERT C. LANDESS 

INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

RTRUR LOUIS SMITH, 

Claimant , 

s. 

C. PENNEY, 

FILE NO. 392440 

R E V I E W -

Employer, 

nd 

R E O P E N I N G 

D E C I S I O N 

HE TRAVELERS INSURANCE 
OMPANY , 

lnsucance Carrier, 
Defendants. 

INTRODUCTION 

This is a proceeding in review-reopening brought by Arthur 
ou1s Smith, claimant, against J.C. Penney, employer, and The 
ravelers Insurance Company, insurance carrier, for the recovery 
f further benefits as the result of an injury on October 15, 
972. The case was considered fully submitted upon receipt of a 
tipulation of facts in lieu of hearing on August 12, 1983. 

i 

The record consists of the stipulation of facts. 

ISSUES 

The tssue presented by the parties at the time of the 
re-hearing and the hearing is whether claimant ts entitled to 
ny further 85.27 benefits. 

FACTS PRESENTED 

Although claimant originally brought this action for permanent 
tsability and section 85.27 benefits it has been previously 
uled thot claimant is not entitled to any further weekly 
•enefits because of a statute of limitations. Claimant and 
efendants filed a stipulat i on which contains the following: 

6. Pursuant to the November 16, 1982 order of 
Deputy Conuniss1oner Lee M. Jackwig, counsel for the 
Claimant served on the Defendants bills incurred by 
the Cl~tmant as a result of the alleged subj ect 
inJury. The said bills, copies of which are 
attached hereto, are as follows: 

Exh1b1t A - Waterloo Surgical and 
Medical Group (10-17-72 to 3-15-73) .. $ 736.50 

Exhibit B - Waterloo Surgical and 
Medical Group (6-2-73 to 6-18-73 
plus carryover balance of $13.00 
for treatment 5-31-73 and 6-1-73) 97.00 

7. That the bills identified in paragraph 6 
here i n have been paid by the Defendant Tr avelers 
Insurance Company as is shown on the face of each 
btll and also as evidenced by phytocop1es [sic) of 
the following drafts issued by the Travelers which 
are attached here t o as follows: 

Exhibit C - Travelers Draft No. 07284108 dated 
3-29-73 in the amount of $736.50 payable to 
Waterloo Surgical , Medical Group. 

Exhibit D - Travelers Draft No. 0728 ,?.4 dated 
8-31-73 1n the amount of $97.00 pa~• >l e to 
Waterloo Surgical , Medical Group. 

8. In view of the fact that the medical bills 
submitted by the Claimant to the Defendants have 
been paid there remains no justiciable issue 
between and among the parties 10 the pending action. 

APPLICABLE LAW 

Section 85.27 states: 

The employer, with notice or knowledge of injury, 
shall furnish reasonabl e surgical, mec1cal, osteopathic, 
chiropractic , pod1atr1al, nursing and hospital 
services and suppl i es therefor . The employer shall 
also furnish reasonable and necessary crut ches, 
artificial members and appliances but shall no t be 
required to furnish more than one permanent prosthetic 
device. The total amount which may be allowed for 
medical , surgical, and hospital services and 
supplies , services of special nurses, one set of 
prosthetic devices, and ambulance charges, shall be 
unlimited. However, i f the aggregate thereof 
e xceeds seventy-five hundred dollars , application 
for the allowance of such additional amounts shall 
be made to the commissioner by the c l aimant, and 
the conm1ss1oner may, upon reasonable proof being 
furnished of real necessity therefor , allow and 
order payment for additional surgical, med i cal , 
osteopathic, chiropractic, podiatrial, nursing and 
hospital services and supplies, and no statutory 
period of limitation shall be appl icable thereto . 

Charges bel ieved to be excessive or unnecessary 
may be referred to the industrial commissioner for 
determination, and the commissioner may, in connection 
therewith, utilize the procedures provided 1n 
sections 86.38 and 86.39 . 

ANALYSIS 

Not only does it appear from the stipulation that claimant ' s 
medical bills have in fact been paid by defendants , the stipulation 
also indicates that claimant admits there remains no justiciable 
issue between and among the parties. Claimant should have filed 
a dismissal under such a set of cir cumstances . When the parties 
agree that nothing remains to be decided and claimant is not due 
anything, the undersigned can only enter an order in defendants ' 
favor and dismiss the action. 

FINDING OF FACTS AND CONCLUSIONS OF LAW 

WHEREFORE, based on the principals of law previous l y stated 
and the stipulation entered tnto by the parties the following 
finding of facts and conclusions of law are made. 

F1nding 1 . All of claimant's medical bills have been paid by 
defendant. 

Finding 2. Claimant has no unpaid medical bills. 

Conclusion A. Claimant has failed to prove he is entitled to 
any further medical benefits. 

THEREFORE, claimant is to take nothing as a result of this 
action. 

Claimant 1s to pay any costs which may have arisen because 
of this mot i on. 

Signed and filed this 25th day of August, 1983. 

DAVIDE. LINQUIST 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA I NDUSTRIAL COMMISSI ONER 

BARBARA JEAN SMITH, 

Claimant, 

vs. 

OWENS BRUSH COMPANY, 

Employer, 

and 

EMPLOYERS INSURANCE OP 
WAUSAU, 

Insurance Carrier , 
Defendants. 

File No. 532867 

A P P E A L 

DECISION 

By order of the industrial commissioner filed August 24 , 
1983 the undersigned deputy industrial commissioner has been 
appointed under the provisions of S86.3, Code o( Iowa, to issue 
the final agency decision on appeal in this matter. Defendants 
appeal from an adverse arbitration decision. 

The record on appeal consists of the transcript of the 
testimony of the hearing: the deposit i on of Irwin K. Carson, H.D.: 
claimant ' s e xhibits l through 8 , inclusive; and defendants ' 
e x hibits A, B, C, D, P, G, 8 , I, J , K, L, M, N and O, all of 
which evidence was considered in reaching this final agency 
decision . The deposition of John S. Koch, M.D., was marked as 
e xhibit D. 
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The result of this final agency will be the same as that 
reached by the hearing deputy. 

EVIDENCE 

The record shows claimant had some four incidents of lower 
back problems in Hay 1977, August 1977, January 31, 1978 and 
July 1978. However the hospital records indicate that she had 
fully recovered from the July 1978 problem and, presumably, had 
recovered from the problems prior to that time. 

On December 22, 1978 she sustained an in1ury at work while 
lifting some trays or cartons of toothbrushes. On December 27, 
1978 she visit w. J. Tegler, H.D., who detected "disc symptoms." 
(Claimant's exhibit 1-1) Her problems continued, and or. Tegler 
recommended claimant see an orthopedic surgeon. Meanwhile, in 
the middle of February 1979, claimant hurt her knee while doing 
some flexion exercises and saw an orthopedist at the university 
Hospitals in Iowa City, or. Sprague. He diagnosed a lower 
lumbar sprain due to the leg raising exercises. (Claimant's 
exhibit 1-5) On March 12, 1979, x-ray studies showed an impression 
of degenerative Joint disease of the lumbar spine and minimal 
anterior wedging at L3 su~gestive of an old inJury. 

While seeing the medical doctors, claimant also saw a doctor 
of chiropractic, G. o. Siebert who diagnosed severe neuritis and 
neuralgia in the lower lumbar region. 

Claimant went to the Mayo Clinic in April 1979. In two 
reports, Louis Letendre, H.D., in the Department of Rematology 
and Internal Medicine and Medical Oncology, stated that there 
was no objective evidence of disc disease and that Kenneth A. 
Johnson, H.D., of Mayo's Orthopedic Department opined that the 
back and buttock pain were out of proportion and likewise did 
not feel there was degenerative disc disease. However, just 
prior to that examination at the Mayo Clinic, or. Tegler on 
April 4, 1979 had diagnosed "(r)ather severe degenerative 
osteoarthritis low back with disc symptom• (claimant's exhibit 
1-7) and on July 26, 1979, claimant was at the emergency room at 
University Hospitals in Iowa City where or. Callaghan, a University 
Hospitals orthopedic surgeon, diagnosed a possible L5-Sl retrolisthesis. 

On Septemb~r 21, 1979 she was examined by Bruce L. Sprague, 
H.D., an orthopedic surgeon, who diagnosed low back pain of a 
primarily ligamentous nature with some mild degenerative changes. 

In October 1979, claimant was seen by Edward Dykstra, H.D., 
an orthopedic surgeon, who referred claimant to R. F. Neiman, H.D., 
a neurologist. Dr. Neiman recommended a myelogram which stated 
there was •a slight suggestive findings (sic) for a central 
herniated disc, though conformed (sic) by additional views.• 
(Claimant's exhibit 1-16) 

On March 31, 1980, claimant had a bone scan which was 
basically normal. On Hay 7, 1980 claimant was back in the 
hospital with back pain and at this time, Dr. Neiman suggested a 
possible ruptured disc (claimant's exhibit 1-18) EHG studies by 
Dr. Neiman of September 11, 1980 stated: "This is an abnormal 
study compatible with an LS radiculopathy. This generally 
suggests either and L4-5 disc 80\ of the time or a lateral disc 
at L5-Sl. Clinical correlation is advised." (Claimant's 
exhibit 1-23) 

or. Lehmann apparently conte~plated surgery but received the 
following telegram from the insurance carrier which stated, in 
part: 

We understand you are to see Hrs. Smith on 
1 16 81 at 1:15 P.H. and she informs us you plan to 
do disc surgery. Doctor E. A. Dykstra has dismissed 
and rated this ind1v1dual and we are not in a 
position to authorize surgery until such time as we 
have an opportunity to review your findings and 
recommendations for treatment. She has seen 
numerous physicians since her original inJury in 
December 2, 1978 (sic) and has been receiving 
weekly compensation. (Claimant's exhibit 4) 

Dr. Lehmann did not operate. His examination revealed that 
claimant had a possible herniated disc or a possible L5-Sl facet 
Joint arthropathy. (Claimant's exhibit 1-25) In fact, Dr. Lehmann 
stated that he did not recommend surgery and said: •we do feel 
that inasmuch as the patient was well prior to the alleged 
in1ury 1n December of 1978, that she has suffered a permanent 
impair~ent as a result of that injury• estimated at 10 percent 
of the body as a whole. (Claimant's exhibit 1-25) 

Claimant was hospitalized in August 1981 for chest pain, and 
Johns. Koch, H.D., a qualified orthopedic surgeon was called in 
on account of her back symptoms. In his deposition testimony, 
or. Koch opined that it was his impression that claimant's 
problem •was a developmental, long-standing situation in this 
woman.• (Dep., p. 22) Re also found no evidence of a herniated 
disc but did diagnose a chronic postural backache with some 
dege~erative fibromyositis and tendinitis. (pp. 25 and 27) 

Claimant was in the hospital for three days in November 1981 
for •severe and unrelenting pain in her back." (Defendants' 
exhibit O) She was again treated conservatively. At that time 
she was treated by or. Neiman who stated that Dr. Dykstra 
believed there was an element of functional overlay on top of 
the strain and who did not feel surgical intervention was a good 
idea. Dr. Neiman agreed. 

In the spring of 1982, claimant moved to the Chicago area 
Jpon the suggestion of her son. In March and Hay of that year 
she was hospitalized for chest pain. On Hay 25, 1982, or. 
Neiman wrote a letter to claimant's attorney which again stated 
claimant had a permanent impairment of 10 percent of the body as 
a whole. 

In June 1982, claimant was evaluated by a psychologist in 
Cedar Rapids who stated that claimant "is suffering from chronic 
~ain, very possibly a serious depression, anxiety, stress 
induced." (Claimant's exhibit 1-37) 

Claimant was hospitalized in July 1982 in Chicago with 
severe back pain and on August 11, 1982 had surgery in the 
nature of a laminectomy. The surgery was performed by Irwin 
Krengel Carson, H.D., a qualified orthopedic surgeon who testified 
that a CT scan suggested an extruded disc fragment at L5-Sl. 
That doctor therefore performed the laminectomy and found some 
hard, brittle disc material. In reply to a question as to how 
long these disc fragments may have been present, or. Carson 
stated in part: "But I think the hardness and the rrultiple 
amount of pieces, in my experience, is indicative of something 
that's been going on for a couple of years or more.• (Dep., p. 
18-19) or. Carson did not take a detailed h,story as to the 
original inJury but testified to a hypothetical question which 
included the basic facts of the injury that claimant's activity 
could have caused the disc injury. 

Finally, or. Neiman again examined claimant on February 22, 
1983 and in a report of that date stated in part: 

There is no question that the pain pattern that was 
present in 1978 following the accident on December 
22, 1978 has been a persistent complaint all the 
way through the various examinations. The pain 
pattern certainly was consistent with a disc 
herniation. I, in fact, stated in the past despite' 
two other orthopedic opinions that she did indeed 
have a disc disease. Apparently the orthopedic 
surgeon in Chicago has confirmed my suspicion of 
disc herniation with th~ abnormal EHG and CT scan 
and improvement after the operation. I do think 
the back operation was required as a direct result 
of the injury occurring on December 22, 1978. 

ISSUES 

Defendants' brief states the issues: 

I. Claimant failed to satisfy her burden of 
proof to establish that her herniated lower lumbar 
disc was causally related to her employment accident 
of December 22, 1978. 

II. The deputy erred in ruling that claimant's 
case constituted emergency medical care within the 
scope of section 85.27 of the Iowa Code. 

III. Certain medical expenses awarded by the 
deputy were improper and not related to care for 
claimant's lumbar disc condition. 

APPLICABLE LAW 

Claimant must show that the healt~ impairment was probably 
caused by her work; possible cause is not sufficient. Burt v. 
John Deere Waterloo Tractor works, 247 Iowa 691, 73 N,W.2d 732 
(1955); Ford v. Goode Produce Company, 240 Iowa 1219, 38 N.W.2d 
158 (1949); Almquist v. Shenandoah Nurseries, Inc., 218 I~wa 
724, 254 N.W. 35 (1934). Hatters of causal relationship ar<' 
essentially within the realm of <'xpert testimony. Bradshaw v. 
Iowa Methodist Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 
"The incident or activity need not be the sole prox1mate cause, 
if the inJury is directly traceable to tt.• Holmes v. Bruce 
Motor Freight, 215 N.W.2d 296, 297 (Iowa 1974); r'ngford v. 
Kellar Excavating, Grading, Inc., 191 N.W.2d 66 (Iowa 1~71). 
"A cause is proximate if it is a substantial factor in bringing 
about the result." Blacksmith v. All-American, Inc., 290 t,.t..2~ 
348, 354 (Iowa 1980) 

Section 85.27 states in relevant part: 

For purposes of this section, the e~ployer 1s 
obliged to furnish reasonable services and supplies 
to treat an injured employee, and has the right to 
choose the care. The treat~ent must be offered 
promptly and be reasonably suited to treat the 
injury without undue inconvenience to the employee. 
If the employee has reason to be dissatisf1ed with 
the care offered, he should communicate the basis 
of ~uch dissatisfaction to the employer, in ~riting 
if requested, following wh1ch the employer and the 
employee may agree to alternate care reasonably 
suited to treat the in1ury. If the employer and 
employee cannot agree on such alternate care, the 
commissioner may, upon application and reasonable 
proofs of the necessity therefor, allow and order 
other care. In an emergency, the employee may 
choose his care at the e~ploycr's expense, provided 
the employer or his agent cannot be reached Immediately. 

ANALYSIS 

With respect to the argument that claimant's prior back 
problems would have been causally related to her presPnt condit,cn, 
one must first consider or. Tegler's Mercy Hospital report of 
December 30, 1978 wherein he stated that claimant had fully 
recovered from the prior condition of July 1978. As stated 
above, 1t 1s presumed that she likewise recovered from problems 
prior to July 1978 also. 

Also concerning the issue of causal relationship, defendarts 
questioned the weight of or. Carson's testimony. It is true 
that or. Carson did not take a complete history from claimant 
with respect to the original lnJury and that claimant attempted 
to cure this problem by asking a hypothetical question. first, 
one should recognize other portions of or. Carson's testimony, 
namely that the disc material found had been defective for some 
two years or ■ore prior to the surgery. Thus the time sequence 
suggests that the origin of the defective disc goes back far 
enough to include December of 1978. Second, both or. Lehaann 
and or. Neiman connect the work to the disability in reports of 
Hay 25, 1982 and February 22, 1983. ,.)t 1s noted that both of 
these experts' opinion are ■ore up to date tha~ t~at of Dr. Y.och 
who did not find a causal relationship. 

• 
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Considering the time sequence and the most recent medical 
information, which is taken over the older medical information 
a causal relationship has been established by claimant. ' 

In considering the issue of choice of care of treatment, one 
presumes that claimant had a herniated intervertebral disc which 
could not def i nitely be diagnosed until surgery. As a result, 
although surgery had been suggested, nothing was done until the 
Illinois surgeon, Dr. Carson, took the initiative. It is clear 
that claimant knew the employer had the choice of care, because 
it was explained to her when she had been to a chiropractor 
without prior authorization. Further, she had had telephone 
conversations with a representative of the insurance carrier 
with respect to choice of care. 

Even so, it appears the surgery may lower defendants ultimate 
liability and therefore benefits defendants. In a similar case, 
where surgery was of benefit to defendants, the industrial 
commissioner held that defendants should pay for the care. 
Rittgers v: United Parcel Service and Liberty Mutual Insurance 
Company, filed October 19, 1982. Less on direct point but 
generally applicable is the concept that the workers' compensation 
law should be liberally construed in aid of accomplishing the 
ObJect and purpose of its legislation. Jacques v, Farmers Lumber & 
Sueply Co., 242 Iowa 548, 47 N.W.2d 236 (1951). Also less on 
point but necessary to consider is the extent to which the 
humanitarian purposes of the workers" compensation law are to be 
considered. See Arnold v. State, 233 Iowa 1, 6 N.W.2d 113 
(1942) 

Claimant herself testified: 

Q. Did this problem continue throughout the year 
1979 and 19807 

A. Yes. 

Q. Bow about into 1981? 

A. Yes. I got to where my right leg was weak and 
the pain was going down to my -- the right side of 
my foot, and I stayed most of the time on the 
heating pad and took medication, and Or. Neiman had 
given me a machine that would keep the pain dull 
and I was using that, and I didn't do anything. I 
was constantly aware of the pain, and that's why I 

Q. Subsequently did you move to your son's home in 
the Chicago area? 

A. Yes. I knew I was -- would not get medical 
help in Iowa City, and I moved to Schaumburg, 
Illinois, and my son got the doctors and took me to 
them. (Page 22, 11. 3-18) 

Here is a claimant, then, who was distracted by pain, given 
pain killers and tranquilizers, and told, apparently, that she 
needed psychiatric treatment. Although one does not want to 
state the case in too dramatic a fashion, it must have seemed to 
claimant that she had reached a dead end. Under the circumstances, 
and considering that defendants, hopefully, benefit from the 
surgery, the employer and insurance carrier should pay for all 
the services rendered in connection with the work injury. 

None of this is to be critical of defendants in any way 
whatsoever. Defendants guided claimant to the best treatment 
available in eastern Iowa. 

Defendants also object to care by Dr. Siebert, care by 
Satish K. Dhonda, care for the hospitalization during 1982, care 
by Dr. Warrier and care by Dr. Margolis. Claimant concedes the 
care by Dr. Siebert, by Satish K. Dhonda, and by Dr. Margolis is 
not related to back injury. Therefore those items will be 
stricken from the order to make payment. It does appear that the 
treatment in the hospitalization of July 1982 and by Or. Warrier 
~ere connected to the back condition, so those items will remain 
in the order. 

_Finally, one would agree with the hearing deputy that 
claimant should receive temporary total disability or healing 
period disability until she is healed, at which time the question 
of permanent partial disability may be addressed. 

FINDINGS Of PACT 

1. Claimant hurt her low back at work on December 22, 1978. 

2. Claimant has been unable to work since the injury. 

3. Claimant's work injury caused the necessity for her 
surgery in August 1983. 

4. The employer did not authorize and claimant did not 
request permission to be treated by certain doctors and hospitals. 

5. As a result of the injury, claimant's low back made her 
desperate to seek care. 

6. Claimant has improved since the surgery, and there is a 
reasonable possibility that her condition after the surgery will 
be better than before the surgery. 

CONCLUSIONS OF LAW 

Claimant sustained an injury which arose out of and in the 
course of the employment on December 22, 1978 and which caused 
temporary total disability until the tests for cessation of 
temporary total disability or healing period disability has been 
met. 

Claimant 1s entitled the benefits under S85.27, The Code, as 
ordered below. 

ORDER 

THEREFORE, defendants are hereby ordered to pay weekly 
compensation benefits unto claimant from Dec~~ber 22, 1978 until 

the healing period terminates according to S85.34(1), Code of 
Iowa, any accrued payments to be made in a lump sum together 
rJlt interest at the rate of ten (10) percent per year from June 30, 

Claimant is further entitled to have the following medical 
expenses paid by defendants: 

APPLIANCES AND PROSTHETICS 

11-20-80 
5-29-79 

Hawkeye Medical, Traction Set 
Anderson's, Beat Lamp 

PHYSICIANS, CLINICS AND OTHER MEDICAL PRACTITIONERS 

5-29-79 
4-24-81 
6-23-81 
7-2-81 
7-8-81 
7-17-81 
7-21-81 
6-80 
8-7-82 to 
8-21-82 
8-11-82 
8-82 
5-30-82 
8-9-82 
7-27-82 
10-4-82 
1-29-81 
12-28-80 
8-7-82 to 
8-21-82 
July 
Admission 
6-4-81 

to 

2-26-81 

Mayo Clinic 
Dr. Tegler 
Stan Christensen 
Stan Christensen 
Stan Christensen 
Stan Christensen 
Stan Christensen 
Dr. Dykstra 

Dr. Irwin Carson 
B. R. Pydsiette 
Countryside Diagnostics 

Dr. warrier 
Kenneth A. Vatz 
Dr. Richard Neiman 
Mercy Hospital, Iowa City, Iowa 
Mercy Hospital, Iowa City, Iowa 
Northwest Community Hospital, 
Arlington Heights, Illinois 

Northwest Community Hospital, 
Arlington Heights, Illinois 

University of Iowa Hospitals, 
Iowa City, Iowa 

University of Iowa Hospitals, 
Iowa City, Iowa 

Iowa Medical Services 
2-26-81 
7-18-81 
6-82 to 
Present 

to University of Iowa Hospitals, 
Iowa 

Prescriptions 
Transportation expenses (See exhibit "A" 

(attached) through present 

$ 30.00 
9.00 

786.95 
30.00 
40.00 
25. 00 
25.00 
25.00 
20.00 

137.00 

4,038.00 
480.00 

98.00 

383.12 
280.00 

60.00 
10.65 
).40 

322.25 
5,075.55 

260.00 
3,871.70 

10.00 

28.42 
45.00 

437.40 

134.86 

369.80 
Hotel expenses (while receiving medical 

4-14-79 
care) 

5-30-79 
4-11-79 

53.37 
106.73 

20.58 
$17,986.78 

The penalty sought by claimant should be denied. 

Costs of this proceeding are taxed to defendants. 

A final report shall be filed upon payment of this award. 

Signed and filed at Des Moines, Iowa th is 30th day of 
November, 1983. 

Appealed to District Court; 
Reversed 
Appealed to Supreme Court; 
Pending 

Mr. Larry L. Shepler 
Attorney at Law 
600 Union Arcade Building 
Davenport, Iowa 52801 

BARRY MORANVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

KEITH ALLEN SMITH, 

Claimant, 

vs. 

MCKEEVER CUSTOM CABINETS, 

Employer, 

and 

LUMBERMEN'S MUTUAL CASUALTY 
COMPANY and THE HARTFORD 
INSURANCE GROUP, 

Insurance Carrier, 
Defendants. 

File No. 669699 

A P P E A L 

D E C I S I O N 

STATEMENT OF THE CASE 

HcKeever Custom Cabinets, employer, and Llllllbermen's Mutual 
Casualty Company, insurance carrier, appeal from an arbitration 
decision wherein claimant was awarded healing period benefits, 
permanent partial disability, and medical expenses. 

The record on appeal consists of the hearing transcript 
together with e xhibits l through 18, 19A through 19E, and 20 
t hrough 22. 
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ISSUES 

1. Whether the deputy erred in finding that claimant's 
injury was cumulative rather than related to tramuatic events of 
November 1978 and April 1979. 

2. Whether the deputy erred in failing to find that claimant's 
claim is barred by Iowa Code sections 85.26 and 85.23. 

3. Whether the deputy erred in failing to determine claimant's 
rate according to his wage in November 1978 or April 1979. 

4. Whether the deputy erred in failing to find that the 
Hartford Insurance Group was the insurance carrier at the time 
of the injury herein. 

S. Whether the deputy erred in awarding healing period 
benefits from Hay 1, 1981 through January 26, 1982. 

REVIEW OF THE EVIDENCE 

Claimant, who was 25 years old at the time of the hearing, 
began working for HcKeever Custom Cabinets in April of 1978. He 
left his job with HcKeever in August of 1980, and worked on an 
uncle's farm in Minnesota and in a cabinet shop in Oklahoma 
"just for a change.• Claimant returned to his position with 
HcKeever in March of 1981 until Hay of 1981. (Transcript, pp. 
11-12, 16, 19-20) Records from HcKeever indicate that claimant 
was paid $4.25 per hour to start and $6.50 per hour when he quit 
working in Hay of 1981. (Exhibit 21) Claimant testified that 
his Job consisted primarily of construction and installation of 
custom cabinets. He indicated that after returning to the job 
in March of 1981 he did more shopwork than installation work. 
Claimant stated that he used power tools including a vibrating 
sander, drill, table saw, and pneumatic nail gun regularly in 
the course of his employment with HcKeever. (Tr., pp. 12, 
20-21) 

Claimant recalled that in November of 1978 his right wrist 
was struck by a half sheet of building material as it fell from 
a storage bin. Be testified that his wrist hurt when it was 
hit, but that he did not believe he had suffered an injury to 
the wrist. The pain was not long lasting and claimant missed no 
work as a result of the incident. Claimant recalled that he had 
his wrist examined by John Mathiasen, H.D., several days later 
for assurance that a hairline fracture had not occurred and for 
his own "peace of mind." (Tr., pp. 13-15) An x-ray report from 
Mercy Hospital in Council Bluffs dated November 14, 1978 identified 
no bony or Joint abnormalities and found no fracture of claimant's 
right wrist. (Ex. lJ Claimant testified that he continued 
working and did not visit Dr. Mathiasen thereafter. (Tr., pp. 15-16) 

In April of 1979 claimant tell into a hole as he and another 
employee were carrying a cabinet into a building. (While 
claimant testified that this incident occurred in July of 1979 
the record as a whole indicates that April of 1979 was the month 
in which it actually occurred.) Claimant testified that he took 
the remainder of the day off work, but returned to work on the 
following day and did not seek medical attention. (Tr., pp. 18-19) 

Claimant testified that he visited Thomas c. Bush, M.D., in 
April of 1981 due to gradually progressing pain in his right 
wrist. Be recalled that he eventually underwent a bone fusion 
of the right wrist in March of 1982. (Tr., pp. 25-27) 

Thomas C. Bush, M.D., testified that he first saw claimant 
on April 14, 1981 at which time he recorded a history of long 
term right wrist pain dating back to November of 1978. The 
doctor stated that claimant's pain had occurred as he hammered 
and used a saw at work, and that it had become progressively 
worse over the preceeding year and a half or two and a half 
years. or. Bush testifierl that x-rays taken during his initial 
examination of claimant showed aseptic necrosis of the lunate 
bone in the wrist joint area. (Bush Dep. pp. 3-5) At one point 
or. Bush discussed how aseptic necrosis might develop: "[L)unate 
necrosis can come from a single event and we frequently do see 
it come from a single event. But again it is most common in 
people that use their wrists for hammering and pounding, carpenters, 
shinglers, people who shingle roofs, this sort of conditions." 
(Ex. 9, pp. 13-14) 

The doctor indicated that activities such as hammering and 
operating pneumatic air tools could have caused claimant's 
necrosis. When pressed as to whether claimant's wrist problems 
might have been caused by his November 1978 incident, Dr. Bush 
replied: 

A. I think what we've got to establish here is the 
fact, this condition obviously can come about from 
a single traumatic incident, such as falling or a 
hard blow to the wrist where it creates swelling 
within the joint, certainly this can happen also. 
And the other condition it can come from is repeti-
tive hammering and use of the wrist and hand to do 
manual labor. Now, his history, of course, is that 
he, in November of '78 did have some traumatic 
incidents to his wrist and, of course, he continued 
to work, while hammering. And it could come from 
either one, most likely, or historically speaking, 
it was set off by the fact that he did have acute 
trauma to the wrist. In his history. (Ex. 9, p. 16) 

Or. Bush recalled telling claimant that since the lunate 
bone had already degenerpted he could go ahead and use it as 
l ong as he could put up with the discomfort. By the time a 
second set of x-rays were taken on January 26, 1982 the wrist 
had worsened considerably. Or. Bush noted that a wrist fusion 
was performed on March 3, 1982. (Ex. 9, pp 20-21 The doctor 
was questioned as to the symptoms which could be expected to 
exist following a traumatic event responsible for causing 
aseptic necrosis: 

o. Typically with this type of injury, how intense 
is the pain that is suffered in the months following 
the traumatic event, here in November of '78? 

A. "ell, they got a constant throbbing pain in the 
wrist area, that is even painful at rest, or upon 
any motion or use, it hurts. (Ex. 9, p. 18) 

or. Bush further discussed symptoms on cross-examination: 

o. I further understand, based on your testimony, 
that such a condition is -- does not reveal itself 
by x-ray on the date of the occurrence but will 
show up a month later? 

A. That is frequently the case, yes. 

o. But as far as the symptoms, the pain, the 
swelling, the discomfort, those are present at all 
times? 

A. Then when you say •at all times•, early in the 
condition it can be more described, I think, best 
as being rather constant, with perhaps an hour or 
two here or there where they do not have discomfort, 
early. But yet once this starts, yes, they have a 
lot of discomfort or a fair amount of discomfort or 
a lot of discomfort, depending on how bad it is 
originally. Most of the time. I'm not saying that 
he would have a throbbing wrist twenty-four hours a 
day but I'm saying that he would have a fair amount 
of discomfort in his wrist a good number of hours 
out of a day, originally, and it progressively gets 
to a point where there is no relief even for any 
period of an hour or so. 

Q. I guess that's what I'm searching for and that 
is, that once this condition started, that the 
patient, Mr. Smith, knew he was hurt? 

A. Yes. TYpically what they will tell you is that 
early on, after the trauma has occurred, that the 
wrist will hurt them during their waking, active 
hours and at night will throb somewhat until they 
can finally go to sleep and then they can rest. 
When they wake up in the morning, it's sore again 
the minute they start moving around, it becomes 
sore again. This 1s early on, and then of course 
as it progressively gets worse, actually it's a 
twenty-four-hour-day ache. 
(Ex. 9, pp. 27-28) 

Dr. Bush was finally questioned as to whether claimant's 
accident of November 14, 1978 was the cause of his aseptic 
necrosis of the lunate bone: 

Q. On the basis of those documents, would you draw 
a conclusion that on or about November 14, 1978, 
there was an acute traumatic event to the right 
wrist involving being struck by a board? 

A. Yes, sic. 

Q. And that then, Doctor, would fit very nicely 
with the condition that you found on April 14, 
1981? 

A. Yes, it could. 

o. And that would be the probable cause of the 
condition that you found and treated and the 
symptoms of which he complained to you when he saw 
you on April 14, 1981? 

A. Yes, it could be. 
(Ex. 9, p. 3 3) 

Dr. Bush assigned claimant a rating of 20 percent permanent 
partial disability of the upper extremity or 22 percent of the 
hand. (Ex. 9, pp. 24-25) 

Claimant's deposition was taken on two occasions prior to 
the hearing. During the first deposition taken February 2, 1982 
claimant characterized the incident of November 1978 as •com111on 
place.• Be attributed occasional wrist pain between November 
1978 and July 1979 to a variety of strains and the nature of 
carpentry work in general. Claimant indicated that when he 
would become fatigued after several hours of using air and power 
tools he was able to compensate by using his left hand also. 
(Ex. 20, p. 19) Claimant was also questioned as to the after 
effects of the April 1979 incident. He stated: 

A. The only other time that I experienced a lot of 
pain was when I would be handling a drill. And 
this just happened on a couple of occasions with a 
spade bit and the drill would catch, that's how we 
would attach our cabinets and drill our holes. The 
holes with the plumbing is with the spade bit and 
on occasion if you get them in there they will 
catch and wrench your hand if you don't have it 
with both hands and you're leaning in a weird 
position. But that would be the only times that It 
would hurt and the hurt would subside and then I 
would just continue with what I was doing. (Ex. 20, 
p. 16) 

Claimant's second deposition was taken on September 15, 1982 
at which time he recalled that his pain had begun in about July 
of 1979 following the fall on his right arm. Claimant was asked 
to describe the manner in which the pain in his right wrist 
progressed from July 1979 until he saw or. Bush in April 1981: 

A. It would just -- at first it was just, like I 
say, it would only occur If I used a hand tool for 
a long period of time. 

Q. What is a long period of time? 

A. Two hours. A lot of time we'd be working on 
one certain project which would -- I'd have to sand 
or something for that period of time. Then it_ 
would JUSt start to -- l don't ~9ow what arthritis 
is like, but I just kind of compace it to that. 
Because it was Just a discomfort and it was easy 
for me to take up with my left hand or just do 
another project until it wasn't bOthering me. But 

I 

l 

- .. 
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as it progressed along, I would just notice it more 
often, It wasn ' t like if -- in a certain period of 
time, cause it took a long time. 

Q. And then as -- starting from this point where 
you had the pain, discomfort, following use of a 
hand tool, for like two hours 

A, Uh-huh. 

Q, did it the condition become more sensitive? 
Did it take less and less to cause this discomfort? 

A, Yes . Over the next year period. 

Q, And by the titr,e you went to Or. Bush in April 
of 1981, what was the condition of the wrist? 

A. It would just -- I was conscious of it every 
day and so that it became continually harder to 
work with my right hand and so I was always constantly 
using my left and makiny up for it. (Ex. 10, pp. 13- 14 ) 

1n cross-examination claimant was questioned as to whether his 
•rist pain could have started as early as November 1978: 

Q. so when or. Bush indicated that the problem 
began in November of 1978, was he accurate or not? 

A. Well, not to the point of bothering me at work. 
I mean, I had known of that injury, I mean, I 
didn't realize that it was an injury in November 
but I had had it checked then. And when we'd work 
around the shop, just handling hand tools, you're 
using your hands all day long so I never paid 
attention to it. 

Q, What 1s your testimony to us here today as to_ 
whether or not you began experiencing discomfort in 
that right wrist as of November, 1978? 

A. No, not at -- it didn't hinder me at all at 
work and I didn't --

Q. So you are telling us that between November of 
1978 and July of 1979, you did not experience any 
discomfort with your wrist? 

A, No. 
(Ex , 10, pp. 24-26) 

Claimant was also questioned as to the nature of his pain: 

Q. Before you went to the doctor, what was the 
nature of the problem? 

A. Okay. Just pain in my wrist area and if I used 
certain tools too much, it would just cause sharp 
pain in the area. 

Q. Something in the nature of a throbbing type 
discomfort? 

A, Near the end it became more sharp. 

At the hearing claimant testified that he was unable to 
itate for sure when he first began to notice any problems with 
iis wrist. He indicated that the wrist problems worsened 
1radually and that he was mostly able to compensate by grea~er 
1se of his left hand. (Tr., pp. 23-24) Claimant was questioned 
is to his concern at the onset of his wrist problems: 

Q. When you first started to notice the problem, 
were you worried or concerned about it all? 

A. No. 

0, Why not? 

A. Just because of the nature of the work and 
using it seemed -- 1n a lot of instances, it just 
seemed like if anybody else was doing the same 
thing for an hour or two, with the same tool, it 
would be uncomfortable. 

Q. Are you telling us that it is not unusual for a 
carpenter using pneumatic tools and the type of 
tools that you were using, to experience an occa
sional pain? 

A. No, not at all, just because of the nature of 
-- your hands are what you work wi th. It's labor. 
{Tr., pp. 24-25) 

Claimant testified that when he returned to work for McKeever in 
March 1981 his wrist was "the same.• When pressed for clarifi
cation claimant stated that it did not bother him all of the 
time, but would get stiff after using a sander for a long period 
~f time. Claimant indicated that he began to wonder in March 
1981 whether there might be a problem with his wrist, and 
~•cided in April 1981 that he should have it examined. (Tr., p. 
22) With regard to the wrist pain as it existed in April 1981 
claimant testified, · 

Q. And what about in April of 1981, prior to the 
time that you saw or. Bush? What type of discomfort, 
if any, wer~ you feeling then? And how frequently 
did it occur? 

A. It probably got so every day I was aware of it 
but I would )USt -- I Still -- I don't know -- I'd 
just have to be careful how I handlPd the tools at 
the very end. 

Q. Bow long would you work be fore you wou1 d start 
lo experience discomfort, in April of 198 

A. Oh, I still put in eight-hour days. It was 
just -- if I would -- I'd work an hour or day -
that's what sticks out in my mind the most, is 
handling the vibrating sander. 

Q. And what kind of pain would you then feel in 
April of 1981, from handling the vibrating sander? 

A. It was painful . 

Q. was it a greater pain when you felt that pain 
in April of 1981 than the pain that you felt in the 
months subsequent to April 3rd, 1979? 

A. Yes. 

Q. was it greater than any pain, if any , that you 
felt after the incident in November of 1978? 

A. Yes. 
(Tr,, pp. 57-58) 

In a letter dated May 7, 1981 and addressed to claimant's 
counsel, Or. Bush wrote: 

I saw Reith Smith for the first time in my 
office on April 14, 1981 complaini ng of chronic 
right wrist pai n. The patient had swelling ~f t~e 
right wrist area, limitation of range of motion in 
all planes and pain to palpation. The diagnosis is 
aseptic necrosis of the lunate bone of the wr ist. 
This inJury is the result of his work as a carpenter. 
Ultimately fusion of the wrist joint will probably 
be necessary as these are persistent in nature 
regarding to pain and also regarding to other 
symptoms and signs. The patient, of course, has 
been informed of this and advised to use his wr ist 
as long as he could tolerate the discomfort. When 
the time came that this had reached a marked 
degree, surgery, of course, would then be the 
answer. (Ex. 3) 

Claimant testified during his first deposition that he had 
been told by Dr. Bush that his wr ist would eventually require 
surgery. (Ex . 20, pp. 21, 29) When claimant was questioned 
during his second deposition as to his understanding of his 
injury after the initial visit with Dr. Bush, he replied: "That 
it was irreversible damage to the area a nd that I did have -- it 
would eventually have to be operated on, depending, you know, as 
a matter of when I decided." (Ex . 10, p. 16) At the hearing 
claimant indicated that the reasons he wa ited from May 1981 
until March 1982 to undergo the surgery were that it was a "big 
decision• and that the wrist had ceased to bother him after he 
quit work. (Tr., p. 28) 

At the time of the hearing claimant was 
student at Iowa Western Community Col l ege. 
hopes to transfer to Creighton to achieve a 
social services. (Tr., pp. 28-29) 

APPLICABLE LAW 

enrolled as a 
Be stated that he 
B.A. degree in 

An award of benefits cannot stand on a showing of a mere 
possibility of causal connection between the injury and the 
claimant's employment. An award can be sustained if the causal 
connection is not only possible, but fairly probable. Nellis v. 
Queal!, 237 Iowa 507, 21 N.W.2d 58 4 (1946). The question of 
causa connection is essentially within the domain of expert 
testimony. Bradshaw v. Iowa Methodist Hospital, 251 Iowa 375, 
101 N.W.2d 167 (1960), However, e xpert medical evidence must be 
considered with all other evidence introduced bearing on the 
causal connection. Burt v. John Deere Waterloo Tractor works, 
247 Iowa 691, 73 N.W.2d 732 (1955). The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 197 4). However, 
the expert opin i on may be accepted or rejected, in whole or in 
part, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opinion isfor the finder of fact, and that 
may be af(ected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish v. Fischer, 
Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). See also Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N W.2d 128 (1967). 

The supreme court of Iowa in Almquist v. Shenandoah Nurseries, 
218 Iowa 724, 254 N.W. 35 (1934 ) at 731-32, discussed the 
definition of personal injury in workers' compensation cases as 
follo ws: 

While a personal inJury does not include an occupa
tional disease under tha Workmen's Compensation 
Act, yet an injury to the health may be a personal 
injury. [Citations omitted.) Likewise a personal 
injury includes a disease resulting from an injury ..•. 
The result of changes in the human body incident to 
the general processes of nature do not amoun t to a 
personal injury. This must follow, even though 
such na t ural change may come about because the life 
has been devoted to labor and hard work . Such 
result of those natural changes does not constitute 
a personal injury even though the same beings about 
impairment of health or the total or partial 
incapacity of the functions of the human body . 

A personal injury, contemplated by the Workmen's 
Compensation La w, obviously means an injury to the 
body, the impairment of health, or a disease, not 
excluded by the act, which comes about, not through 
the nat ural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
[Citations omitted.) The injury to the human body 
here contemplated mus t be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
destroys some function of the body, or othervise 
damages or injures a part or all o f the body. 
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In Ford v. Goode, 240 Iowa 1219, 1222, 38 N.W.2d 158, 159 
( 1949 ) , the court stated: 

We have held that an injury may be a disease, 
which is not occupational; that it may be an 
aggravation of injuries which in their origin were 
apart from the employment; that in order to prove 
that the employee received a personal injury in his 
work it is not necessary that there be proof of 
some special incident or unusual occurrence. 

Black v. Creston Auto, 225 Iowa 671, 281 N.W. 189 (1938), 
stands for the proposition that a gradual injury may be compensable 
in Iowa. 

Iowa Code section 85.26(1) provides, in part: 

An original proceeding for benefits under this 
chapter or chapter 85A, 858, or 86, shall not be 
maintained in any contested case unless the pro
ceeding is commenced within two years from the date 
of the occurrence of the inJury for which benefits 
are claimed or, if weekly compensation benefits are 
paid under section 86.13, within three years from 
the date of the last payment of weekly compensation 
benefits. 

In Orr v. Lewis Central School District, 298 N.W.2d 256, 261 
(Iowa 1980) the court stated: "The limitation period under 
~ection 85.26, .•. began to run when the employee discovered or 
in the e xercise of reasonable diligence should have discovered / 
the nature, seriousness and probable compensable character of 
the 'inJury causing ... death or disability for which benefits 
(were) claimed.' " 

Iowa Code section 85.23 provides: 

·unless the employer or his representative shall 
have actual knowledge of the occurence (sic) of an 
injury received within ninety days from the date of 
the occurence (sic) of the injury or unless the 
employee, or someone on his behalf or a dependent 
or someone on his behalf or a dependent or someone 
on his behalf shall give notice thereof to the 
employer wi thin ninety days from the date of the 
occurrence of the injury, no compensation shall be 
allowed. 

In Robinson v. Department of Transportation, 296 N.W.2d 809 
(Iowa 1980) the court applied the discovery rule to the notice 
provision of the Code. 

Iowa Code section 85.3 4(1) provides: 

If an employee has suffered a personal injury 
causing permanent partial disability for which 
compensation is payable as provided in subsection 2 
of this section, the employer shall pay to the 
employee compensation for a healing period, as 
provided in section 85.37, beginning on the date of 
the injury, and until he has returned to work or 
competent medical evidence indicates that recupera
tion from said injury has been accomplished, 
whichever comes first. 

ANALYSIS 

The first issue on appeal is whether the deputy erred in 
finding that claimant's injury was cumulative rather than 
related to traumatic events of November 1978 or April 1979. At 
the onset it should be noted that workers' compensation benefits 
1n this jurisdiction are awarded for injuries, not accidents, 
arising out of and in the course of employment. Defendants are 
correct that the phrase •cumulative injury• is not present in 
the case law relied upon by the deputy and that the phrase 
appears to be akin to occupational diseases as covered under 
Chapter 85A. To deny compensation for this type of inJury, 
however, would be to ignore the clear import of the language in 
Ford, Alm1uist and Black. The concept of cumulative or gradual 
Ti\)ury wi 1, therefore, be recognized as valid in the context of 
this decision. 

Claimant was awarded benefits as a result of Dr. Bush's 
diagnosis of aseptic necrosis of the lunate bone. At several 
points during his deposition testimony, Dr. Bush related that 
such condition is commonly found among carpenters, and that it 
may be attributable to either repeated activities such as 
hammer1ng or to a single traumatic event such as the incident of 
November 1978 or April 1979. Reviewing the doctor's testimony 
as a whole, he was unable to unequivocally state whether claimant's 
condition was related to a single event or was simply the result 
of the type of work he does. Regarding the pain and discomfort 
which generally accompany aseptic necrosis of the lunate bone, 
Dr. Bush described a throbbing pain in the wrist with any motion 
or even at rest. He indicated that ~hen the necrosis is caused 
by a specific traumatic incident the wrist will generally hurt 
during the persons working hours and continue to throb until the 
patient can sleep. The pain generally resumes as soon as the 
person begins to move about in the morning. Dr. Bush indicated 
that the pain would become progressively worse from this stage. 

While troublesome inconsistencies do exist in claimant's 
testimony as to the date that his wrist first began to hurt, the 
evidence clearly indicates that claimant's symptoms following 
either incident were dissimilar to those Dr. Bush believed would 
have occurred had aseptic necrosis of the lunate bone resulted 
therefrom. Claimant was able to continue working a full two 
years following the later incident. The wrist pain experienced 
by claimant over the greater part of the two year span was not 
constant, rather appears to have occurred occasionally and only 
after using power and pneumatic air tools for several hours. 
Claimant did not have any problems with his wrist during the 
period when he was not working for HcKeever from August 1980 
until March 1981. In light of Dr. Bush's testimony that aseptic 
necrosis of the lunate bone often developes from the repetitive 
activities involved in the carpentry trade and the fact that 
claimant's wrist pain initially occurred only after using power 

tool~ ~or several hours, the deputy's findi ng that claimant's 
cond1t1on was a cumulative injury rather than related disability 
to the incidents of November 1978 or April 1979 shall be affirmed 

. The second issue on appeal is whether the deputy er r ed in 
failing to find that claimant ' s claim as barred by either 
section 85.26 or 85.23. Under the "d iscovery rule" which has 
been applied to both sections, the point from which claimant is 
responsible for providing notice of an injury and from which t he 
statute of limitations runs is when the claimant, in the exercise 
of reasonable diligence should have discovered the nature, 
seriousness, and probable compensable nature of his injury. 
Wh en claimant was hit by a board in November 1978 he sought 
medical advice, but no fracture or abnormality was found. When 
claimant fell on his arm in April 1979 no symptoms of serious 
problems were apparent. Claimant noted that carpenters are 
subJect to a variety_of aches and pains due simply to the na tu r e 
of the trade. Aseptic necrosis is not a visable injury and may 
develop gradually. Claimant eventually sought medical attention 
on April 14, 1981 when his pain had obviously became too intense 
to be a normal facet of carpentry wo rk. Under the facts of this 
case it cannot be said that claimant failed to exercise reasonable 
di~igence in waiting until April 14 , 1981 to seek medical help 
which led to the discovery of aseptic necrosis. Because claimant 
quit work within a month from Dr. Bush's diagnosis and his 
original petition was filed August 27, 1981, claimant is found 
to have complied with the provisions of section 85.26 and 
section 85.23 1n a timely manner. 

. !he third issue on appeal is whether the deputy erred in 
failing to determine claimant's rate according to his wage in 
November 1978 or April 1979. Because it has been determined 
that claimant's inJury was cumulative the deputy's rate calcula
tion using claimant ' s wage from March 1981 to Hay 1981 is proper. 

The fourth issue on appeal is whether the deputy erred in 
failing to find that the Hartford Insurance Group was the 
insurance carrier at the time of the injury herein. The record 
1nd1cates that Hartford ceased to be the i nsurance carrier for 
HcKeever on February 5, 1980. Because claimant ' s injury was 
determined to have become disabling in May of 1981 the deputy's 
finding that Lumbermen's Mutual Casualty Company was the applicablt 
insurance carrier is affirmed. 

The final issue on appeal is whether the deputy erred in 
awarding healing period benefits from Hay 1, 1981 through 
January 26, 1982. In determining the healing period the deputy 
apparently took January 26, 1982 as the date when claimant first 
learned of his need to undergo a wrist fusion. The record, 
however, indicates that claimant knew as early as April 1981 
that the surgery would be required. Claimant testified that the 
reason for delaying his surgery until March 1982 was because it 
was a "big decision• and the wrist had stopped bothering him 
since quitting work and beginning school. While claimant is 
entitled to healing period benefits from March 2, 1982 when he 
entered the hospital until June 3, 1982 when he was released 
from Dr. Bush's care, he is not entitled to similar benefits for 
any period dating back to Hay 1, 1981. The delay of surgery 
from May 1981 until March 1982 appears to have been for the 
convience of claimant, who has a duty to mitigate the length of 
the healing period when reasonably possible. 

FINDINGS OF FACT 

1. Claimant was employed as a carpenter for HcKeever Custom 
Cabinets from April 1978 until August 1980 and from March 1981 
until Hay 1981. 

2. Claimant had experienced no wrist problems prior to his 
employment with McKeever. 

3. Claimant's right wrist was struck by a falling piece of 
building material in November 1978. 

4. X-rays of claimant's right wrist taken after the November 
1978 incident revealed no boney or joint abnormalities. 

5. Claimant missed no work as a result of the November 1978 
incident. 

6. Claimant fell into a hole in April 1979 landing on his 
right arm. 

7. Claimant missed one-half day of work as a result of the 
April 1979 incident. 

8. Claimant did not seek medical care following the April 
1979 incident until April 1981. 

9. At some point between November 1978 and June 1979 
claimant began experiencing some problems wih his right wrist 
after operating power and pneumatic tools for several hours. 

10. Claimant's wrist problems progressively worsened until 
he sought treatment from Dr. Bush 1n April 1981. 

11. Claimant was diagnosed in April 1981 as suffering from 
aseptic necrosis of the lunate bone. 

12. Claimant was told in April 1981 of his eventual need to 
undergo a wrist fusion on his right wr ist. 

13. Claimant last worked in May 1981. 
14. Claimant ' s aseptic necrosis is not directly traceable to 

the incidents of either November 1978 or April 1979. 

15. Claimant ' s injury was cumulative and the limitation 
periods provided in Iowa Code sections 85.23 and 85.26 began to 
run in Hay 1981. 

16. Claimant's wrist did not bother him once he quit working. 

17. Claimant entered college in the fall of 1981 and was 
enrolled for classes at the time of the hearing. 

• 
18. Claimant underwent a right wrist fusion on March 3, 1982 

and remained under the care of or. Bush until June 3, 1982. 

• 
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19. Claimant delayed the surgery until March 1982 for his 
own convience. 

20. Lumbermen's Mutual Casualty Company was the insurance 
carrier at the time of claimant's injury. 

CONCLUSIONS OF LAW 

Claimant has sustained the burden of proving a 20 percent 
functional impairment to the upper extremity. 

WHEREFORE, the deputy's decision filed April 29, 1983 is 
affirmed in part and modified in part. 

THEREFORE, it is ordered: 

That defendants, HcKeever Custom Cabinets and Lumbermen's 
Mutual Casualty Company, pay healing period benefits at a rate 
of one hundred eighteen and 65/100 dollars ($118.65) from March 
2, 1982 to June 3, 1982, 

That defendants, HcKeever Custom Cabinets and Lumbermen's 
Mutual Casualty Company, pay permanent partial disability 
benefits for fifty (50) weeks at the rate of one hundred eighteen 
and 65/100 dollars ($118.65). 

That defendants, HcKeever Custom Cabinets and Lumbermen's 
Mutual Casualty Company, pay all amounts accrued in a lump sum. 

That defendants, HcKeever Custom Cabinets and Lumbermen's 
Mutual Casualty Company, pay interest pursuant to Iowa Code 
~wction 85.30. 

That defendants, HcKeever Custom Cabinets and Lumbermen's 
Mutual Casualty Company, pay the following medical expenses: 

West Omaha Orthopaedic Surgeons, P.C. 
Orthopaedic X-ray Service 

$ 604.00 
105,00 

2,043.94 
116.00 

48.90 

Methodist Hospital 
Methodist Hospital 
The Pathology Center 

Defendants are to file a final report upon payment of this 
award. 

Signed and filed this 

Appealed to District Court; 
A!f1rmed 
Appealed to Supreme Court; 
Pending 

30th day of November, l 983. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORP. THE IOWA INDUSTRIAL COMMISSIONER 

R, V. SMITH, 

Claim.1nt, 

vs. 

CRALNEi, DUNITZ, 

Employer, 

and 

CNA INSURANCE COMPANY, 

Insurance Carcter, 
Oefend.1nts. 

INTRODUCTION 

FILE NO, 665212 

R E V l E W -

R E O P E N I N C 

D E C I S I O N 

This ts a proceeding in review-reopening brought by R. v. Smith, 
claimant, against Cralnek, Dunitz, employer, and CNA Insurance 
Company, insurance carrier, defendants, to recover additional 
benefits under the Iowa Workers' Compensation Act for an injury 
arising out of and in the course of his employment on December 
<9, 1980. It came on for hearing on July 13, 1983 at the office 
ot the Iowa Industrial Commissioner in Des Hoines, Iowa. It was 
considered fully submitted at that time. 

The industrial commissioner's file shows a first report of 
injury received April 22, 1981. A memorandum of agreement was 
received August 2), 1982. A Form 2 shows the payment of 63 
weeks of healing period benefits and 80 weeks of permanent 
partial d1sabil1ty. 

At the time of hearing the parties stipulated to a rate of 
compensation in the event of an award of $169.73 and to a 
conversion date fro■ healing period to permanent partial disa
bility of Har h 15, 1982. 

The record in this ■atter consists of the testimony of 
claimant, George Pat Weigel, Freda Hae Smith, and iathleen A. 
Benson; claimant's exhibit 1, a transfer of skills report from 
the Medical occupational Evaluation Center done June 29, 1983; 
clai■ant•s exhibit 2, notes fro■ Ronald i. Bunten, H.D.; claimant's 
exhibit 3, a lettec from Erwin Wittenberg, H.O., dated July 1, 
1983; clai■ant's exhibit 4, a letter fro■ Or Wittenberg dated 
Natch 16, 1982; defendants' exhibit A, a seri~s of ■edical 
reports; defendants' exhibit B, a series of medical reports 

filed under the notice of in t ent to offer medical reports of 
July 12, 1983; defendants' e xhibit C, a series of reports from 
Kathleen Benson, H.A., and defendants' e xhibit o, an estimated 
functional capacity form completed by Or. Bunten on September 
23, 1981. 

The parties filed briefs. 

ISSDE 

The sole issue in this case is claimant's entitlement to 
permanent partial disability benefits. 

STATEMENT OF THE CASE 
Fifty-two year old married claimant who completed eleventh 

grade and who has no additional specialized training, testified 
to beginning work at age 13 after school and on Saturdays in a 
sawmill. At age 20 he married and moved to Wichita where he 
worked for t wo aircraft companies doing sheet metal work. He 
left those jobs apparently because he was ready to s witch to 
something else and move to Newton, Iowa. His first labor there 
was with sheet metal and as a press operator. He then took a 
second part-time job with defendant employer. When he was laid 
off on the full time job, his work for defendant employer became 
full tim.?. 

Initially, claimant did work with a torch. Later he moved 
to dismantling parts. He supervised the yard if others were 
working. His labor entailed o~casionally lifting over 100 
pounds, stooping, bending and twisting at the waist, sometimes 
carrying ladders as often as two to three times a day and 
walking over uneven surfaces. Host of his work day is spent 
either standing or walking. 

Regarding his injury on April 25, 1977, claimant said: 
Transmissions were stacked one on top of another. Because of 
snow there was trouble getting a transmission off the top of a 
pile. Be and another employee tried to move the transmission. 
Claimant felt as if his back "blowed up•. He stayed home {ro..
work and saw De. Wittenberg who prescribed pain pills and rest. 
Eventually he was hospitalized. He estimated his t i me off at 
Crom six weeks to two months. His pain subsided but he did have 
pain when he returned to work at his same job. Be was restricted 
from bending from the waist down and he had a weight limitation 
as well. Be tried to watch the weight he was lifting, but he 
had a )ob to do. He missed t wo or three days of work because of 
his back in early 1980. 

In April of 1980 he was trying to get a radio out of the car. 
He then had difficulty getting out himself. He sought medical 
attention the next day. Be went back to the same activity. 

He remembered the events surrounding the injury of December 
29, 1980 thusly: Be was working alone pulling motors using a 
lift tractor. The last was pulled at 2:00 or 3:00 o'clock. Be 
attempted to turn the motor over to remove the bolts. Be got 
down and could not straighten up. Be has not returned to work. 

The claimant compared his situation after April 19, 1977 
with after December of 1980. He asserted that after 1977 he 
felt pretty good some of the time. Now he hurts most of the 
time and his discomfort is at times severe. After 1977 he did 
•most everything"; since 1980 he does "hardly anything•. 

Claimant reported hernias in 1957, 1965 and 1966 and 1977. 
He stated that he had his right leg feel numb or weak and warmer 
than the other leg. Be has had eight years of high blood 
pressure difficulty for which he takes Diazide. He claimed 
ulcers which bother him from time to time and led to a hospitaliza
tion in 1976. 81s last problem was in the winter of 1981 or 
early 1982. 

Claimant presently complains of aching 1n his low back and 
swelling wh1ch feels like a baseball. A brace was recommended 
which he wears when he needs support. He can ride in a car for 
thirty to ninety minutes depending on his condition. He some
times has trouble getting out of cars and pulls himself out by 
the door or top. 

Although claimant said he loved automotive work, welding and 
aircraft jobs when he did them, he did not think be could go 
back to his old Job with defendant employer. He and his spouse 
have discussed opening a shop with the 700 to 1,000 dolls in his 
spouse's doll collection. He believed he could help her as 
there would not be much lifting and as he could help in the shop 
or lie down or slt as he chose. 

On direct examination he denied any contact with defendant 
employer regarding his cond1t1on or return to part-time duty. 
On cross-examination, he said that he did not think part-time 
work with defendant employer would be suitable for him and that 
Benson had not suggested any other Jobs. It was claimant's 
feeling that although tne work offered by defendant employer 
would fit the words Dr. Grant wrote, the work would be different. 

. Claimant acknowledged that he had made no application for 
Jobs and has not been to Job service. He justified his failure 
to make application for work on the basis of his having no 
release from the doctor, his inability to work eight hours a day 
and the lack of suitable work in Newton. 

Claimant testified to unreimbursed mileage for which he had 
made no claim which included ten trips to Or. Bunten's office -
70 to 75 miles a round trip and 18 to 20 trips to or. Wittenberg'& 
office at 2 miles each. 

Fred~ Smith, claimant's spouse of thirty-two years, recalled 
claimants 1977 inJury. Although she was unable to say precisely, 
she thought claimant was off foe six weeks and then returned to 
work full time as well as to shoveling, buying and carrying 
groceries, taking out the garbage, working on cars and going on 
drives and trips. She acknowledged some occasional low back 
complaints. On comparison after his December 1980 injury he did 
not return to work. Bis activities around the house changed. 
He could no longer take care of the car, shovel snow or mow. Be 
is bothered by driving and riding and he has trouble getting out 
of bed 1f he has too much activity. 

of 
Robert W. Jones and C. Patrick Weigel conducted an evaluation 

claiaant on Jun~ 29, 1983. Weigel testified at the hearing 
to having a masters degree and e xperience as a rehabilitation 
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counselor for the state of Iowa. He began work in the Mercy 
Evaluation Center in February of 1981. He defined vocational 
rehabilitation as the process of helping disabled job seekers 
return to work giving consideration to Job skills and vocational 
background. 

Claimant gave a history of inJury to his back in April of 
1977 and a second work incident on December 29, 1980. Be 
complained of constant low back pain which occasionally radiated 
into his right leg accompanied by a sensation of his leg giving 
way and of varicose veins. Claimant reported lifting restrictions 
of 10 to 15 pounds by one doctor and 5 to 10 pounds by another. 

Claimant indicated he would be happy to go to work for 
defendant employer if his back would allow it and told the 
evaluators he had missed no work between the 1977 injury and the 
1980 injury. Claimant spoke of a possible vocational interest 
in opening a doll shop with his spouse. 

The evaluators used restrictions by John A. Grant, H.O., 
assigned on September 13, 1982 which were: ability to change 
position at will, maximum lifting of 10 to 20 pounds, minimal 
bending and overhead reaching, no repetitive twisting or lateral 
bending from the waist, and avoidance of slippery and uneven 
surfaces and climbing on ladders or scaffolds. Those restrictions 
were translated into light ~ork with maximum lifting of 20 
pounds, frequent lifting of 10 pounds and no climbing, balancing, 
stooping, kneeling, crouching or crawling. Medical information 
was available from ors. Grant, Bunten and Wittenberg. 

Claimant was given the General Aptitude Test Battery (GATB), 
the Career Assessment Inventory (CAI) and Valpar Component Work 
Samples (VCWS) 4 and 11. Validity and reliability indicators on 
all tests were acceptable. As none of claimant's scores on the 
GATB which measures aptitude in nine areas exceeded the thirty
third percentile, on-the-job training was viewed as preferable 
to formalized academic training. Claimant showed good work 
habits, attitude and concentration on the VCWS with good follow 
through on verbal instructions and high motivation and cooperation. 
During the VCWS testing claimant appeared to have constant pain 
and discomfort and to need to shift positions frequently. 
Manual dexterities, gross and fine movements and hand/eye/foot 
coordination were average compared to other male patients. 
Claimant's scores on the CAI were described as •generally quite 
strongly suppressed" and compatible with those persons in 
mechanical/fixing occupations. The witness attributed claimant's 
performance to his limited exposure to the world of work, to 
trouble with reading and writing and to his not seeing himself 
in a good light. 

Overall, the evaluators found claimant's aptitudes not 
strong, his exposure to work limited and his transferable job 
skills deficient. Other factors given consideration were 
claimant's age and his poor education. Part-time employment was 
suggested as a possibility, although the witness acknowledged 
that finding part-time employment would be difficult in these 
economic times. Be said that a part-time job three mornings a 
week handling small parts, change and answering the phone would 
be worth a try. He agreed that motivation was important and be 
thought claimant highly motivated. 

Weigel admitted that he was unable to separate out what 
portion of claimant's injury was related to his difficulty prior 
to 1980, that he assumed what claimant told him was true, and 
that he found no documentation of restriction from lifting in 
1977. For example, he had taken claimant's word that five 
doctors bad told him not to have surgery. The witness did not 
feel claimant's ulcer was significant and he had not included it 
as a reason to avoid heavy lifting. Be looked at claimant as of 
the date of the evaluation. 

Weigel assented to not having interviewed any doctor or the 
employer and to having no view of the work place. 

Kathleen Benson, M.A., C.R.C., was contacted by the insurance 
carrier in Hay of 1982 to vocationally evaluate claimant. On 
Hay 7, 1982 she met with claimant, bis spouse and his attorney. 

Claimant ' s physical complaints at that time were of a 
constant dull ache elevating into a throbbing pain in his lower 
back, pain and decreased strength in the right leg and sleep 
disturbance. Claimant listed limitations as inconsistent 
reaching ability, standing tolerance of twenty to thirty minutes, 
walking limited to one to twelve blocks, pain with bending and 
incapacity for lifting a gallon of milk. Claimant's stair 
climbing and driving also were restricted. He did not mention 
his 1977 injury. 

Claimant expressed a preference for work at ground level 
alternately inside and out as he did note adverse effects from 
heat and cold. Claimant reported a hobby of buying and renovating 
wrecked cars. 

Benson took a vocational history and classified claimant's 
work according to the Dictionary of Occupational Titles. She 
characterized work for the defendant employer as heavy and 
semi-skilled, for the washing machine manufacturer as medium and 
semi-skilled, and for the aircraft companies as medium and 
semi-skilled. She noted that claimant bas worked indoors and 
outdoors, near hazards and high noise using some technical 
skills and average aptitudes to work within routine organized 
tasks of a nonsocial nature to produce a tangible result. She 
further found claimant completing short cycle repetitive duties 
and making objective on-the-Job evaluations to meet precise 
standards. 

Following these assessments she assigned career alternatives 
as a supervisor of body repair, auto design detailer and buffing 
machine operator-- positions light in nature located indoors and 
requiring average aptitude. 

After this initial meeting Benson suggested a second medical 
opinion be obtained and the Career Assessment Inventory (CAI) be 
administered to claimant. Ber impression was that claimant was 
convinced he is incapable of competitive employment, resistive, 
and bitter toward defendant employer. 

She visited Dr. Bunten who did not think claimant needed a 

myelogram. In a letter dated July 28, 1982 and in her testimony 
Benson reported meeting with Dunitz at the salvage yard. Dunitz 
explained that the yard is divided into auto repair and auto 
scrap. Dunitz understood that claimant could manage the business, 
but could not do heavy lifting. Ounitz said a part-time position 
three mornings a week with payment of $5.00 an hour and no 
benefits except for a single member health policy and duties 
including answering the phone, talking with customers, retrieving 
small parts, making change and helping with inter-business 
communications would be feasible. Part-time hours could be 
increased if the business were to increase. Ounitz also was 
willing to provide claimant with a good reference. Claimant 
reportedly was unwilling to accept the part-time position. 

The CAI showed him to have interest in the areas of auto 
mechanics, farming, radio/TV repair, telephone repair or card or 
gift shop manager. 

Benson subsequently performed a job analysis of the part
time position offered by Ounitz and concluded that the work 
would entail walking both on cement floors and on loose gravel, 
retrieving small parts as well as tires and alternators, standing 
50 percent of the time, walking 25 percent and sitting 25 
percent, occasionally stooping and crouching, some bending at 
the waist and some reaching above shoulder and head level. 

Benson sent a follow-up letter after claimant saw or. Grant. 

At the hearing she testified that her CAI concurs with what 
Weigel found. She agreed that the GATB and VCWS are common 
tests. She acknowledged that the part-time work for claimant 
would entail miminal reaching overhead. She said that she 
wanted to find claimant a tailor-made job. It was her opinion 
that $5.00 an hour would not be that helpful financially to 
claimant, that he wanted his old Job bock and that doing a 
modified position would hurt his pride. Benson ackowledged that 
claimant's access to the Job market is limited. She also 
admitted that leaving the heavy work area can lead to jobs with 
greater intellectual demands. 

She described the use of VOARE for matching the employee's 
description with the DOT code. Following that she looks at the 
employee's physical condition, education, work activity and 
transferable skills which in claimant•s case are limited. 

Ronald K. Bunten, H.D., saw claimant on April 7, 1980 at 
which time he was complain i ng of discomfort in his low back 
"most all the time" with radiation into the left groin and inter 
and posterior left thigh with an onset related to a work incident 
in April 1977 which resulted in a hospitalization for six to 
eight weeks and claimant's subsequent return to usual work 
activities. On examination the doctor found some guarding with 
no list. There was moderate restriction in forward flexion and 
hyperextension. Neurological signs were negative as was straight 
leg raising to 70 degrees. Tenderness was present in the lower 
lumbar spinous processes. X-rays showed mild degenerative 
changes around the L3-4 lumbar interspaces and perhaps extra 
osseous density between L4 and 5. or. Bunten's impression was 
degenerative changes in the low back. He proposed that claimant's 
symptoms would be less troublesome if he used a brace. The 
treatment proposed was for claimant to wear a support and to 
continue with rest, heat and salicylates. 

Claimant returned to Or. Bunten on March 6, 1981 and reported 
increased back pain when he was lifting a transmission. Examination 
showed moderate restriction of low back motion based on pain. 
There was tenderness over the low lumbar spinous processes on 
deep palpation. There was no interval change on x-rays. The 
orthopedist wrote: 

I don't think he sustained any additional 
significant injury or impairment. Re may have bad 
some abnormal motion as a result of an accident 
three months ago. This should return to this 
pre-injury state in the months ahead. I thiink 
(sic) be could consider returning to work in the 
near future when be feels his symptoms would permit. 

Claimant was back on September 23, 1981 at which time he 
reported that he had not returned to work. Be told of persistent 
low back pain radiating into bis right buttock and thigh and of 
taking mild analgesics intermittently. Be was wearing an 
elastic stocking for varicose veins on the right. Claimant was 
observed to guard his lower back with transfers. Discomfort was 
reported in the low back and right buttock and thigh with 
forward flexion and hyperextension. Straight leg raising 
produced pain at 70 degrees on the right. X-rays remained 
unchanged with very little degenerative change, but some arthritic 
changes in the posterior facets of the lumbar sacral level. Dr. 
Bunten reported: 

I continue to think that he has symptoms related 
to degenerative disc disease in the low back 
probably associated with some mild abnormal motion. 
I don't think be has sign or symptom of significant 
nerve root irritation. I can't clearly relate any 
of bis signs or symptoms to specific inJuries, 
although would expect episodes of injury to pre
cipitate or aggrevate (sic) symptoms. 

The orthopedist thought claimant would be suited for sedentary 
activity, but that •a lot• of stooping, bending, and heavy 
lifting would be difficult. Claimant was assigned a 10 percent 
permanent partial impairment based on the condition of his low 
back. The doctor suspected claimant would have future episodes 
of low back pain. 

Or. Bunten completed a functional capacity form which found 
claimant able to sit, stand or walk for six hours with rest: to 
occasionally lift and carry weights to 50 pounds; occasionally 
to bend, squat, crawl, climb and reach above shoulder level. 

Medical records show that the claimant was admitted to the 
hospital on January 11, 1981. Claidl!lnt previously was hospitalized 
on Hay 3, 1977 with an acute back strain and osteoarthritis in 
the lumbar spine. Erwin Wittenberg, H.D., recorded the sudden 
onset of pain in claimant's low back three years before with 
increasing pain over the last several months which was aggravated 
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by coughing or sneezing. Claimant was hospita l ized for mo~e 
lntena1ve therapy. On examination claiman t referred his discomfort 
to the sacral and sacral iliac joint areas. There was fairly 
good range of motion and minimal tenderness. Claimant was 
treated with bed rest, muscle relaxants and analgesics. Pain 
eubeided during the hospitalizat ion . 

Dr Wittenberg wrote on June 26, 1981 that cla1mant was seen 
the day before with a history of a back injury at work approxi
■ate\y th r ee years before and a hospitalization in January of 
1981. Claimant had pain in the low back with more on the right 
elde, mild spasm of the righ t paravertebral muscle, and pain 
with straight l eg raising at 50 degrees bilaterally. The doctor 
thought claimant was unable to return to work involving lifting 
or any significant activ i ty. Or. Wittenberg proposed that 
claimant should be able to alternate positions. 

The doctor reported on March 16, 1982 that 
to be seen for follow up of his back problems. 
expressed the opinion that claimant was unable 
•significant lifting • and this inability would 

claimant continued 
The doctor 

to return to 
be permanent. 

Or. Wittenberg's most recent letter of July 1, 1983 states 
that claimant's pain is fairly well controlled with minimal 
activity, but that claimant "is unable to tolerate any significant 
work activity• and "will not be able to return to any work 
activity for which he is trained. " Although he believed claimant 
disabled from job activity requiring heavy lifting, bending and 
t wisting, Dr. Wi t tenberg proposed that cla imant could be retrained 
for mild work activity. He did not believe that claimant's 
nypertenslon or varicosities contributed to his disability. The 
doctor also wrote that claimant's condition has remained stable 
for some length of time. 

John A. Grant, H.o., saw claimant on September 9, 1982 at 
the request of the rehabilitation service. The doctor reviewed 
claimant 's past work history as well as his evaluation by other 
physicians. 

Claimant told the doctor of a sudden "pop• in his back in 
April of 1977 and of increasing discomfort 1n his back beginning 
In February of 1980. Claimant's complaints at the time of this 
examination were of constant aching in the low back and chronic 
right leg discomfort. Acute symptoms were produced by twisting 
or turning in the wrong direction. He was using aspirin and 
occasional pain medication. He was wearing a corset. Be had no 
complaints suggestive of sciatica or intervertebral rupture. 

Examination showed that claimant was able to flex within 12 
Inches of the floor. Extension, bilateral bending and rotation 
were through 10 to 15 degrees. Straight leg raising was to 80 
degrees on the right and 60 to 70 degrees on the left. There 
was a decrease in right knee jerk. Claimant was tender to firm 
palpation from L4, LS to Sl. 

X-rays showed a 2 mm. for ward displacement of L4 on LS with 
no evidence of spondylolys1s. There was some evidence of 
degenerative arthritic changes 1n the facet joint particularly 
between L4, LS and Sl with an asymmetry of the facets at LS, Sl. 

Dr. Grant thought claimant had degenerative changes in his 
spine, but no objective evidence of significant disc disease. 
Based on the "Hanual for Orthopedic Surgeons• the physician 
assigned a permanent partial physical impalement rating of 10 
percent of the body as a whole. 

As to the type of work claimant would be able to do, the 
doctor proposed that claimant should have a balance between 
sitting and standing with moving about 30 to 40 percent of the 
ttme. ~eight lifting was to b<? restricted to 10 to 20 pounds 
with minimal bending from the waist or reaching overhead and 
wtth no lifting of heavy obJects out in front of him. Repeated 
t wisting and lateral bending from the waist were to be avoided 
ao was exposure to slippery and uneven surfaces or climbing 
lJdders or scaffolds. 

Dr. Grant expressed the opinion that claimant's motivation 
to return to work was not high and that claimant anticipated 
being free ot aches and pains. He proposed an exercise program, 
anti-inflammatory medication and a rigid back support. 

APPLICABLE L.AW AND ANALYSIS 

The sole issue in this case is the degree of claimant's 
permanent partial disability. 

Defendants argue that at least some portion of claimant's 
dlsab1l1ty ls related to his 1977 injury. Claimant himself 
compared the two and said the incident ln 1980 left him able to 
do "hardly anything• while he could do •most everything• after 
1977. Claimant's spouse te1tif1ed similarly: 1.e., that clail!l4nt 
returned to most of his activities and to work after the 1977 
incident After 1980 hie activities changed. No medical 
evidence waa offered relating to the 1977 1nJury which ~ould 
allow this deputy commissioner to assess and to compare claunant's 
conditions. The absence of medical evidence leaves the undersigned 
with claimant's testimony alone. Also there 1s no evidence 
cl&tflant was placed under any restrictions unttl some were 
assigned by Ors. Bunten and Wittenberg 1n 1981. 

~hen Dr. Bunten sa~ claimant 1n April of 1980 he recorded a 
history of low back discomfort ate ... ing from a work tncident 1n 
1977. He noted that claimant was able to return to his usual 
wor~ activities after thi~ incident. Or. Bunten was of the 
op1n1on claimant did not sustain add1t1onal s1gn1ticant 1nJury 
or 1■pa1rment as a result of the Oece■ber accident, but he wrote 
• 1 can't clearly relate any of his a1gna or sy■pto■s to specific 
injuries, altl,ough ~ould expect episode of injury to precipitate 
or agqrevate (a1c) sy■pto■s. • Dr. Grant wrote "I would anticipate 
that the work he haa been involved in for the last 20 years 
would certainly be expected to aggravate any existing degenerative 

Change and it 1a certainly possible that the episode of lifting 
in 1q77 and again In 1980 precipitated acute sy■pto■s. • 

Lo~er e xtremity co■plainta at the t1■e of Dr. Grant's exa■ 
vere on the right. Leg co■plaints in April c• 1977 were on the 
lelt although clai■ant had cospla1nta of var, osltles on the 
right 1n Auquat of 1977. He had no radiation of pain into his 
lega when he waa hoapital1xed In Januacy of 1981. 

We know that a preex isting condition which is aggr avated, 
accelerated or lighted up by employment activity 1s deemed a 
personal injury under the workers' compensation act. Barz v. 
Oler , 257 Iowa 508, 133 N,W,2d 70 4 (1965); Nicks v. Davenport 
Proauce Co., 254 Iowa 130, 115 N.W.2d 812 (}962); Praze v. 
Mcclelland Co., 200 Iowa 944 , 205 N.W . 737 (1925). An employee 
1s not ent i tled to compensation for a result of a preexisting 
injury or disease, but rather for the e xtent of the injury when 
the preexisting injury or disease is aggravated, accelerated , 
worsened or lighted up. Yeager v . Firestone Tire & Rubber Co., 
253 Iowa 369, 112 N.W.2d 299 (1961). It is important to keep in 
mind that claimant's injury does no t need to be the only cause 
of his disability. A cause is prox imate i f 1t is a substantial 
factor in bringing about the result. Blacksmith v. All American, 
!.!!.£.:., 290 N.W.2d 348, 354 (Iowa 1980). 

As claimant has an impairment to the body as a whole , an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railwa y Co., 219 Iowa 587, 
593, 258 N.W. 899 (l935) as follows: •it is therefore plain 
that the legislature intended the term 'disabili t y' t o mean 
'industrial disability' or loss of earning capacity and not a 
mere 'functional disability' to be computed 1n the te r ms of 
percentages of the total physical and mental ability of a normal 
man.• 

The industrial commissioner has said on many occasions: 

Punctional disability is an element to be 
considered in determining industrial disabil i ty 
which is the reduction of earning capac i ty, but 
consideration must also be given to the inJured 
employee's age, education, qualificat ions, experi
ence and inability to engage 1n employment for 
which he is fitted. Olson v. Goodyear Service 
Stores, 255 Iowa 1112, l25 N.W.2d 251 (l963). 
Barton v. Nevada Poultry , 253 Iowa 285, 110 N.W.2d , 
660 (1961). 

A finding of impairment to the body as a whole 
found by a medical evaluator does not equate to 
industrial disability. This is so as 1mpa1rment 
and disability are not identical terms. Degree of 
1ndustr1al disability can in fact be much different 
than the degree of impairment because in the first 
instance reference is to loss of earning capacity 
and in the later to anatomical or functional 
abnormality or loss. Although loss of function is 
to be considered and disability can rarely be found 
without it, it is not so that an industrial disability 
is proportionally related to a degree of impairment 
of bodily function. 

Factors considered 1n determining industrial 
disability include the employee ' s medical condition 
prior to the injury, after the injury and present 
condition: the situs of tne injury, its severity 
and the length of healing period; the work experi-
ence of the employee prior to the Injury, after the 
injury and potential for rehab1l1t3tion: the 
employee's qualifications intellectually, emotionally 
and physically; earnings prior and subsequent to 
the injury; and age, education, motivation, and 
functional impairment as a result of the injury and 
inability because of the injury to engage in 
employment for which the employee is fitted. Loss 
of earnings caused by a job transfer for reasons 
related to the injury is also relevant. These are 
matters which the finder of fact considers collectively 
in arriving at the determination of the degree of 
industrial disability. 

There are no weighting guidelines that are 
indicated for each of the factors to be considered. 
There are no guidelines which give, for example, 
age a weighted value of ten percent of total, 
education a value of fifteen percent of total, 
motivation - five percent: work e xperience - thirty 
percent, etc. Neither is a rating of functional 
impairment entitled to whatever the degree of 
impairment that 1s found to be conclusive that it 
directly correlates to that degree of industrial 
disability to the body as a whole. In other words, 
there are no formulae which can be applied and then 
added up to determine the degree of industrial 
disability. It therefore becomes necessary for the 
deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the 
finding with regard to degree of industrial disability. 

See Birmingham v. ilrestone Tire, Rubber Company, II Iowa 
Industrial Comm1ssion•r Report 39 (1981); Enstrom v. Iowa 
Public Services Coaan~, 11 Iowa Industrial Commissioner Report 
142 11981; Webb v. veJoy Construction Co., II Iowa Industrial 
Comlss1oner Report 430 1981). 

Both parties make reference to the philosophy and purpose of 
vorkers' compensation. CoEpenaation is, of course, to provide 
income to the 1nJured vorker as he heals and to pay him for any 
reduction In earning capacity. The ultimate goal is to return 
the worker to vork. Ideally, the worker goes back to his former 
employer thereby suffering minimal disruption in hia life. If 
that is not possible, disability payments may give hia time for 
retra1n1ng for employment which 1s ■ore suitable. 

Defendants 1n this matter have afforded a third alternative 
which sometime• is very useful; that ia, returning the employee 
to former work with modification on a part-time bas1a at first. 
The advantages of this approach are that the employee engages in 
fam1l1ar duties in fa■il1ar surroundtnga. He sees what he can 
do. Be has some ti■e to ease back Into the ■alnstreaa of his 
labors and eventually may discover he ls capable of more than he 
initially thought. 

Defendants 1n this matter actively have attempted to try to 
vocationally rehabilitate this claimant and those efforts and 
cla1■ant's response thereto are i■portant 1n asaesaing hi• 
industrial disability. Benson vas able to work out a part-time 
position v ith claimant's for■er e■ployer. 
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Benson performed a Job analysis of the part-time position 
and concluded the work would entail walking on a cement floor 
and loose gravel, retreiving small parts as well as tires and 
alternators, standing 50 percent of the time, walking 25 percent 
of the time, sitting the remainder of the time, occasionally 
stooping and crouching, some bending at the waist and some 
reaching above shoulder and head level. 

Claimant expressed what may be a legitimate concern that the 
job described on paper would be different from what he would be 
asked to do. Comparing Benson's analysis with Dr. Grant's 
limitations indicates that potentially claimant might have to 
lift more than 20 pounds and would have to walk on an uneven 
surface. 

Claimant has a number of years of work life remaining. 
Admittedly, testing shows he does not have the aptitude for 
further formal academic training, but Weigel found claimant to 
have good work habits and concentration and an ability to follow 
through on verbal instructions. Although claimant may not have 
a large number of transferable skills, he has an excellent work 
record which includes running the business in which he was 
employed and doing a variety of tasks. All of his work was 
classified by Benson as semi-skilled in nature. While some of 
bis work required brawn, other aspects certainly necessitated 
skills. 

The economy is a factor in this claimant's likelihood in 
finding work. The industrial commissioner has spoken to the 
affect of the economy thusly: 

If one has a serious disability, there [sic) 
earning capacity is much lower in relation to the 
work force as a whole. If one has a poor education, 
there [sic] earning potential is also lower than 
the mainstream. But if the local economy situation 
is temporarily depressed, the earning capacity of 
the entire work force is decreased. The earning 
capacity of an industrial disabled worker because 
of an ecomonic downturn has then been decreased 
regardless of the fact that he has been injured. 
It stands to reason, therefore, that a claimant 
should not be entitled to additional compensation 
benefits because the employment opportunties are 
temporarily restricted for one reason or another. 

Webb v. Lovejoy Construction Co., II Iowa Industrial Com
missioner Report 430, 435 (appeal decision 1981) (district court 
affirmed, supreme court appeal dismissed). 

Claimant argues a very substantial industrial disability. 
Ultimately that may be the case. However, this deputy commis
sioner is not convinced that an award of that magnitude should 
be made at this time. Claimant's motivation is less than one 
would like. Defendants have made an attempt to help him. He 
needs to respond in a more active way. 

After reviewing the Iowa case law, the analysis provided in 
this section and the finding of facts set out below, this deputy 
industrial commissioner concludes that claimant has an industrial 
disability related to his inJury of December 29, 1980 of 33 1/3 
percent. 

At the time of hearing claimant testified to some outstanding 
mileage expenses for which he previously had made no claim. No 
verification of those expenses was provided; however, the form 2 
filed by defendants includes no payment for travel. Defendants 
are urged to pay claimant mileage expense for whatever trips he 
can document. 

FINDINGS OF PACT 

WHEREFORE, IT IS FOUND: 

That claimant is fifty-two years of age. 

That claimant has an eleventh grade education with no 
additional specialized training. 

That claimant has been a sheet metal worker and press 
operator. 

That a substantial portion of claimant's work life has been 
with defendant employer doing heavy work requiring good mobility. 

That claimant's work primarily involved standing and walking 
with walking over uneven surfaces. 

That claimant's work necessitated lifting in excess of 100 
pounds. 

That claimant inJured his back on April 25, 1977 as he and a 
co-worker attempted to move a transmission. 

That claimant was hospitalized with back complaints. 

That claimant had a back problem in April of 1980. 

That on December 29, 1980 claimant had further back trouble 
as he was pulling a motor. 

That claimant currently complains of aching and swelling in 
his back. 

That claimant has a brace for support. 

That claimant has considered opening a business with his 
spouse. 

That claimant has not actively sought work. 

That claimant does not have the aptitude for further academic 
tcain1n9. 

That claimant has refused a part-time position with his 
former employer. 

That claimant has a 10 percent impairment to his low back. 

That claimant's condition requires work which allows him to 
move about, to alternately sit and stand, to lift no more than 
20 pounds, to engage in minimal overhead reaching and bending 
from the waist, and to avoid repeated twisting, lateral bending 
from the waist, walking on slippery or uneven surfaces and 
climbing ladders or scaffolds. 

That claimant's varicose veins, ulcers, and hypertension do 
not contribute to his functional impairment in any significant 
way. 

CONCLUSION OF LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant has a 33 1/3 percent permanent partial industria, 
disability related to his injury of December 29, 1980. 

ORDER 

THEREFORE, IT IS ORDERED 

That defendants pay unto claimant permanent partial disability 
benefits for one hundred sixty-six and one half (166.5) weeks at 
a rate of one hundred sixty-nine and 73/100 dollars ($169.73). 

That defendants be allowed credit for amounts previously 
paid. 

That defendants pay interest pursuant to Iowa Code section 85.JO 
as amended. 

That defendants pay costs pursuant to Industrial Commissioner 
Rule 500-4.33. 

That defendants file a final report on completion of payment 
of this award. 

Signed and filed this~ day of October, 1983. 

JUDITH ANN HIGGS 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

RANDY R. SMITB, 

Claimant, Pile No. 708822 

vs. A p p E A L 

M.D. and ASSOCIATES, INC., D E C I s I 0 N 

Employer, 
Defendant. 

STATEMENT OF THE CASE 

Defendant appeals from an interim appeal decision in which 
claimant was found to be the employee of defendant on August 14, 
1981 and in the course of employment when he received an injury 
arising out of his employment on that date. 

The record on appeal consists of the transcript of the 
arbitration proceeding together with claimant's exhibits A and B 
and defendant's exhibits land 2. Appellant filed an appeal 
brief. 

ISSUES 

The issues on appeal are whether or not there was an employer
employee relationship between the parties, and if so whether 
claimant's employment arose out of and in the course of such 
employment. 

REVIEW OF THE EVIDENCE 

Claimant, 21 years old at the time of the hearing, began 
doing carpentry work for defendant in April of 1981. Claimant 
testified that he was hired by Don Byde, vice-president of 
defendant, to do renovation work on a building located in Des 
Hoines. Claimant was paid by the hour and furnished only his 
own hammer. Be explained that defendant handled the supplying 
of materials and supplies as well as additional tools needed. 
Claimant stated that he was given specific instructions by Gary 
Mathes, hts foreman, on each day or on the previous evening. Be 
testified that he worked at the same site from April of 1981 
until his 1nJury in August of 1981. (Transcript, pp. 6-7, 
10-14, 18-19) 

On August 14, 1981 claimant had parked his vehicle at the 
home of Don Hyde in Newton, and had ridden to the job site in 
Des Hoines with Gary Mathes in a truck owned by defendant, Re 
recalled working until 1:00 or 2:00 when Mathes' wife appeared 
at the work site. Claimant testified that Mathes wished to ride 
with his wife to their home in Winterset and asked claimant if 
he wanted to drive the truck back to Newton. Claimant was 
involved 1n an accident after stopping at a convenience store on 
the way back to Newton, suffering a broken femur, injured 
spleen, fractured ribs, and a concu.aaion. (Tr., pp. 8-10, 
15-18) 

Claimant testified that while knowing that the truck he had 
been driving was owned by defendant, he understood it to be in 

-· 
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the complete control of Gary Mathes. Be stated that Mathes 
generally took the truck home with him in the evenings and 
weekends. Claimant admitted that he rode to Des Hoines with 
Mathes only •once in a great while.• (Tr., pp. 20-21) 

On April 21, 1981 claimant signed a document entitled 
Independent Contractor Agreement which was also signed by Gary 
Mathes on the behalf of defendant. Relevent portions of the 
document are set forth below: 

3. The parties intend that an independent contractor
employer relationship will be created by this 
contract. Corporation is 1nterested only in the 
results to be achieved, and the conduct and control 
of the work will lie solely with Contractor. 
Contractor is not to be considered an agent or 
employee of Corporation for any purpose, and the 
employees of Contractor are not entitled to any of 
the benefits that Corporation provides for Corporation's 
employees. It is understood that Corporation does 
not agree to use Contractor exclusively. It is 
further understood that Contractor is free to 
contract for similar services to be performed for 
other persons while he is under contract with 
Corporation. 

4. In the performance of the work herein contemplated, 
Contractor is an independent contractor with the 
authority to control and direct the performance of 
the details of the work, Corporation being interested 
only in the results obtained. However, the work 
contemplated herein must meet the approval of 
employer and shall be subject to employer"s general 
right of inspection and supervision to secure the 
satisfactory completion ther~of. Contractor agrees 
to comply with all federal, state, and municipal 
laws, rules, and regulations that are now or may in 
the future become applicable to Contractor or 
Contractor's business, equipment, and personnel 
engaged in operations covered by this contract or 
accruing out of the performance of such operations. 
(Defendants' Exhibit l) 

Donald Hyde testified that he holds the position of vice
president of H. D. Associates while his wife, Miriam holds the 
position of president. He testified that the corporation plans 
renovation projects of commercial office buildings and hires 
independent contractors to perform the tasks of renovation. 
Hyde recalled that claimant worked for him three to four years 
as a part-time maintenance worker in a care cen ter. He was 
later hired to work on an addition to the care center under an 
agreement similar to which he entered with H. D. Associates. 
(Tr., pp. 30-35) 

Hyde testified that the truck claimant was driving on August 
14, 1981 had been purchased by H. D. Associates for the use of 
Gary Mathes. Hyde asserted that Mathes had full control over 
the use of the truck, and that he had no reason to want the 
truck returned to Newton on August 14, 1981. (Tr., pp. 36-37) 

Gary Mathes testified that he is self-employed as an independent 
contractor, and carries his own health and disability insurance. 
Be testified that on August 14, 1981 he rode home to Winterset 
with his wife. Mathes asserted that he normally would have 
driven the truck to Winterset, and that there was no reason for 
the truck to return to Newton other than to provide claimant 
transportation. Mathes did not recall whether he had been asked 
by claimant or had volunteered the use of the truck. (Tr. , pp. 
44-52) 

APPLICABLE LAW 

Iowa Code section 85.18 provides: "No contract, rule, or 
device whatsoever shall operate to relieve the employer, in 
whole or in part, from any liability created by this chapter 
except as herein provided." 

Iowa Code section 85.61 provides, in part: 

2. "Worker• or "employee" means a person who has 
entered into the employment of, or works under 
contract of serv1ce, express or implied, or appren
ticeship, for any employer, every executive officer 
elected or appointed and empowered under and in 
accordance with the charter and bylaws of a corpora
tion, including a person holding an official 
position, or standing 1n a representative capacity 
of the employer, and including officials elected or 
appointed by the state, counties, school districts, 
area education agencies, municipal corporat1ons, or 
cities under any form of government, and including 
members of the Iowa highway safety patrol and 
conservation officers, except as hereinafter 
specified. 

flWorker• or "employee" includes an inmate as 
defined in section 85.59. 

3. The following persons shall not be deemed 
•workers" or "employees": 

b. An independent contractor. 

The law looks to the substance and not to the form of the 
contract to determine the relationship. Sanford v. Goodrich, 
234 Iowa 1036, 1042, 13 N.W.2d 40, (l944). 

In Schlotter Y. Leudt, 255 Iowa 640, 645, 123 N.W.2d 434, 
(1963) the court stated: 

"In the construction of a contract involving a 
contractor's relationship, the contract must be 
construed from 'its four corners' and not from an 
isolated paragraph. Courts must declar~ the 

intention of the parties from the language employed 
in the entire instrument, regardless of the classifi
cation of the parties as determined by themselves, 
bearing in mind that it is not the nomenclature 
which the contract uses, but the provisions which 
1t makes for control of the details of the work 
that determine the status of the parties.• 

In Hallinger v. Webster City Oil Co., 211 Iowa 847, 851, 254 
(1931). 

An independent contractor, under the qu1te universal 
rule, may be defined as one who carries on an 
independent business, and contracts to do a p1ece 
of work according to his own methods, subject to 
the employer's control only as to results. The 
commonly recognized tests of such a relationship 
are, although not necessarily concurrent, or each 
in itself controlling: (1) the existence of a 
contract for the performance by a person of a 
certain piece or kind of work at a fixed price; (2) 
independent nature of his business or of his 
distinct calling; (3) his employment of assistants, 
with the right to supervise their activities; (4) 
his obligation to furnish necessary tools, supplies, 
and materials; (5) his right to control the progress 
of the work, except as to final results; (6) the 
time for wh1ch the workman is employed; (7) the 
method of paY!Jlent, whether by time or by job; (8) 
whether the work is part of the regular business of 
the employer. If the workman is using the tools or 
equipment of the employer, it is understood and 
generally held that the one using them, especially 
if they are of substantial value, is a servant. 

Hallinger v. Webster City Oil Co., 211 Iowa 847, 851, 2l 4 ~.w. • 
254 (1931). 

The court last addressed the issue of employer-employee 
relationship in Caterpillar Tractor Co. v. Shook, 313 N.W.2d 
503, (1981). The opinion stated in part: 

Factors to be considered in determining whether 
this relationship exists are: (1) the right of 
selection, or to employ at will, (2) responsibility 
for payment of wages by the employer, (3) the right 
to discharge or terminate the relationship, (4) the 
right to control the work, and (5) identity of the 
employer as the authority in charge of the work or 
for whose benefit it is performed. 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an injury on August 14, 1981 which 
arose out of and in the course of his employment. McDowell v. 
Town of Clar ksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

"An injury occurs in the course of the employment when it is 
within the period of employment at~ place the employee may 
reasonably be, and while he is doing his work or something 
incidental to it.• Cedar Rapids Comm. Sch. Dist. v. Cady, 278 N.W.2d 
298 (Iowa 1979), McClure v. Union et al. Counties, 188 N.W.2d 
283 (Iowa 1971), Musselman, 261 Iowa 352, 154 N.W.2d 128. 

The Iowa Supreme Court stated in Bushing v. Iowa Railway and 
Light Co., 208 Iowa 1010, 226 N.W. 719 (1929), which was cited 
with approval in Farmers Elevator Co., Kingsley v. Hanning, 286 
N.W.2d 174 (Iowa 1979), that: 

[a)n injury occurs in the course of employment when 
it 1s within the period of employment at a place 
where the employee reasonably may be in performing 
his duties, and while he is fulfilling those duties 
or engaged in something incidental thereto. An 
injury in the course of employment embraces all 
injuries received while employed in furthering the 
employer's business and injuries received on the 
employer's premises, provided that the employee's 
presence must ordinarily be required at the place 
of the injury or if not so required employee's 
departure from the usual place of employment must 
not amount to abandonment of employment or an act 
wholly foreign to his usual work. An employee does 
not cease to be in the course of his employment 
merely because he is not actually engaged in doing 
some specifically prescribed task, if in the course 
of his employment, he does some act which he deems 
necessary for the benef1t or interest of his 
employer. 

Where an emp.oyer merely permits an employee to 
perform a particular act, without direction or 
compulsion of any kind, the purpose and nature of 
the act becomes of great, often controlling signifi
cance in determining whether an injury suffered 
while performing it is compensable . If the act is 
one for the benefit of the employer or for the 
mutual benefit of both an injury arising out of it 
will usually be compensable; on the other hand, if 
the act being performed is for the exclusive 
benefit of the employee so that it is a personal 
privilege or is one which the employer permits the 
employee to undertake for the benefit of some other 
person or for some cause apart from his own inte rests, 
an inJury arising out of 1t will not be compensable. 

Linderman v. Cownie Furs, 234 Iowa 708, 714, 13 N.W.2d 677 
(l9 44> 

The general rule 1s that, absent special circumstances, and 
employee is not entitled to compensation for injuries occurring 
off the employer's premises on the way to and from work. 
Frost v. s. S. Kresge Co., 299 N.W.2d 646, 648 (Iowa 1980). 

ANALYSIS 
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The first issue on appeal 1s whether an employer-employee 
relationship existed between defendant and claimant. Despite 
the e x istence of the signed document which labeled claimant as 
an independent contractor, the greater weight of the evidence 
supports the deputy's conclusion that an employer-employee 
relationship did, 1n fact, e xist as between the parties. 
Claimant was paid an hourly wage and was not responsible for 
supplying tools, materials, or supplies. Furthermore, claimant 
appears not to have been in the position of controlling his work 
according to his own methods, rather was the recipient of daily 
Instructions from Gary Mathes. While Mathes asserted that he 
too is an independent contractor, factors such as signing 
claimant's work contract as the representative of defendant, 
being designated as foreman, and being provided a vehicle owned 
by defendant indicate that he is 1n actuality, an employee of 
defendant. The testimony of Donald Hyde was rampant with legal 
conclusions that claimant was an independent contractor, but 
lacking with regard to the basis for such conclusion. under the 
facts of this case, the independent contractor agreement signed 
by claimant appears to be nothing more than a shallow attempt on 
the part of defendant to avoid liability under the workers' 
compensation laws of Iowa. 

The second issue on appeal 1s whether claimant's injury 
arose out of and in the course of his employment. The general 
rule is that an employee is not entitled to compensation off of 
the employer's premises while on the wa y to and from work. An 
exception exists when the employee performs an errand or task 
which in some way benefits the employer or is incidental to the 
employee's work duties. Contrary to the deputy's conclusion, 
the greater weight of the evidence indicates that defendant 
stood to benefit not at all from claimant's action of driving 
the particular pickup truck in question to Newton on August 14, 
1981. Donald Hyde testified that there was no reason for the 
truck to return to Newton and that lt had been provided for the 
use of Gary Mathes. Mathes testified to the effect that the 
truck would have been driven to Winterset had claimant not 
needed transportation back to Newton. Claimant made no employment 
related stops in route to Newton and was not paid for the time 
spent traveling to and from work. Furthermore, claimant did not 
regularly depend on this or any other employee of defendant for 
rides to and from work. For the above stated reasons claimant's 
injury 1s found not to have occurred in the course of his 
employment and the order awarding workers' compensation benefits 
to claimant 1s reversed. 

FINDINGS OP PACT 

1. Claimant performed carpentry work in Des Moines for 
defendant. 

2. Claimant signed an employment contract purporting to 
classify him as an independent contractor. 

3. Claimant was paid by the hour. 

4. Claimant was not responsible for supplying tools, 
materials, or supplies. 

5. Claimant was under the direct supervision of an employee 
of defendant. 

6. Claimant was injured in an accident on August 14, 1981 
while driving a truck owned by defendant. 

7. Claimant was returning home to Newton when his injury 
occurred. 

8. Defendant did not benefit from claimant driving the 
truck to Newton. 

9. The truck driven by claimant had been assigned to Gary 
Mathes for his Job and personal use. 

10. Mathes had exclusive control of the truck. 

11. Claimant was an employee of defendant. 

12. Claimant was not acting in the course of his employment 
when he was injured. 

CONCLUSIONS OF LAW 

Claimant has sustained the burden of proving the existence 
of an employer-employee relationship. 

Claimant has failed to sustain the burden of proving that 
his injury occurred in the course of his employment. 

WHEREFORE, the deputy ' s decision awarding claimant workers' 
compensation benefits is reversed. 

THEREFORE, It is ordered that claimant take nothing as a 
result of these proceedings. 

Signed and filed this 9th day of November, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

RHONDA KAY SMITH, 

Claimant, 

vs. 

BOB AND FRANKIE'S 
RESTAURANT, 

Employer, 

and 

TOWER INSURANCE CO., and 
BITUMINOUS CASUALTY 
CORPORATION, 

Insurance Carriers, 
Defendants. 

Pile No. 681878 

A R B I T R A T I O N 

DECISION 

INTRODUCTION 

This is a proceeding in arbitration brought by Rhonda Kay 
Smith, claimant, against Bob and Frankie's Restaurant, employer 
and Bituminous Casualty Company and Tower Insurance Company, 
insurance carriers, defendants, to recover benefits under the 
Iowa Workers' Compensation Act for an injury allegedly arising 
out of and in the course of her employment. It came on for 
hearing on December 20, 1983 at the office of the Iowa Industrial 
Commissioner in Des Hoines, Iowa. It was considered fully 
submitted at that time. 

The industrial commissioner's file contains a first report 
of injury filed September 22, 1981. Also contained in the file 
is a denial of compensability received November 23, 1981, 
apparently from Tower Insurance Company. 

The parties stipulated that the proper rate in the event of 
an award is $80.76; that the time off work is from September 16, 
1981 to November 6, 1981 and that the medical expenses are fair 
and reasonable. 

The parties indicated that Bituminous Insurance Company had 
coverage until August 27, 1981 and that Tower Insurance Company 
had coverage beginning on July 29, 1981 making for a period of 
overlap. 

The record in this matter consists of the testimony of 
claimant, Frances Crouch, Jim Eastvold and Verna Nell; claimant's 
exhibit 1, records from claimant's hospitalization of September 
22, 1981; claimant's exhibit 2, assorted medical reports and 
letters; claimant's exhibit 3, a bill from Des Moines General 
Osteopathic Hospital; claimant's exhibit 4, a report and charges 
from Norman Rose, D.0.; claimant's exhibit 5, a report and 
charges from Anthony A. Sc1orrotta, o.O.; claimant's exhibit 6, 
a bill from Anesthesiologists Affiliated; defendants' exhibit A, 
a letter from Dr. Rose dated January 14, 1983; defendants' 
exhibit B,a report from Dr. Sciorrotta; defendants' exhibit C, a 
report from Dr. Sciorrotta; defendants' exh1b1t D, an insurance 
form dated September 16, 1981; defendants' exhibit E, a state
ment from claimant dated November 4, 1981; and defendants' 
exhibit F, a first report of injury. Defendant Tower filed an 
extremely thorough and well-argued brief. 

ISSUES 

The issues in this matter are whether or not claimant had an 
inju ry arising out of and in the course of her employment; 
whether or not there 1s a causal relationship between claimant's 
injury and any disability she suffered and whether or not 
claimant 1s entitled to temporary total disability benefits. 

STATEMENT OF THE CASE 

Twenty-two year old now married claimant, a high school 
graduate, testified to commencing work for defendant employer in 
April of 1979 while she was still in high school. She continued 
to work for defendant employer until August 16, 1982. Initially 
she was a dishwasher. After six months she was transferred to a 
position in which she alternated as the onion maker and salad 
maker. Claimant denied working at any other JObs from June to 
September 1981. 

She described her duties from 4:00 p.m. to 1:00 or 2:00 a.m. 
with both the onions and salads: She took onions from a 50 
pound sack on the floor under a table. A half bag of onions 
would be used on week days and a bag and a half on the weekend. 
Sometimes a small bunch of onions were taken as the table was a 
small one two or three feet square; at other times, the sack 
would be placed on the table. The onions were cleaned and 
placed in •goop• and flour and then fried. Flour in 50 pound 
bags was shifted to 25 pound cans. Grease came in 25 pound cans 
and was transferred to pans a few pounds at a time. Lettuce 
arrived in 24 pound cartons -- two on Tuesday and four on Friday 
-- which were placed on the floor under the salad table. The 
lettuce was cleaned and placed in a cooler in bags weighing 12 
pounds. On Fridays there was a helper for salads. Lettuce was 
taken from the cooler and cut up for the salads. On a typical 
night, two bags of lettuce would be used. Salad dressing from 
gallon jars weighing six to seven pounds was stored on a shelf 
high enough •to make you stretch." The dressing was placed on 
the salads right before they were served. Claimant agreed that 
the kitchen workers frequently helped each other. 

She asserted that she had no serious illnesses prior to June 
of 1981 and no 1nJuries other than a broken collar bone as a 
first grade student. She claimed that she did no heavy lifting 
from June to September 1981 other than for her employee. She 
denied any prior hernia surgery or a!agnosis of a hernia. She 
had a physical examination when she went out for track when she 
was in tenth grade. She stated that she did not participate in 
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sports in the summer of 1980 or in 1981. She acknowledged she 
had experienced throbbing pain for most of her life. 

She recalled that her grandfather had a double hernia and 
that her brother had a hern1a at age four. 

Claimant remembered the circumstances surrounding her injury 
thusly: As she was bathing the night before her employer's 
daughter's wedding, June 25, 1981, she not1ced a knot 1n her 
left groin area. She thought 1t would go away. She did not 
tell anyone at work about the knot nor did she cottplain of pain. 
She assumed that the pain was one of the throbbing variety she 
had encountered before. She performed her regular work with no 
difficulty. Although she knew knots are sometimes associated 
with hernias, she did not tell anyone of her knot because she 
did not want anyone to worry and she had some concern about 
being fired. 

On September 15, 1981 at about 9:00 p.m., she was bending 
over a cooler to p1ck up a bag of lettuce weighing approximately 
12 pounds. She felt a sharp pain and the knot in her side 
protruded more. She threw the lettuce back 1n the cooler. She 
told Nell she had to go home because she thought she had ruptured 
herself when she picked up the lettuce. This was the first time 
pain affected her work. She called her mother to tell her that 
she thought she was ruptured. She asked her brother to come in 
and work for her. The following day she went to Dr. Sciorrotta 
who examined her and referred her to Dr. Rose who recolliJDended 
surgery which was performed on September 21. After staying with 
h~r mother for awhile, she went to her own apartment. She 
returned to work on November 6. She herself restricted her 
lifting on that return. She took lettuce and onions a few at a 
time or went to work early enough to get ahead. 

Claimant was closely questioned regarding moves she made 
after she left her parents' home 1n September of 1980 where she 
had done general housekeeping. She said that she moved with her 
brothers' help first to Colfax where she lived alone doing her 
own housework and laundry. She den~ed ever carrying a full 
basket of washing as she "never had that ■any clothes.• In 
November she moved to a house where she lived with another woman 
and the woman's child. Ber housemate did the laundry, cooking 
and grocery shopping. She recalled that she herself d1d the 
housework. In June of 1981 she moved with the help of her 
brothers and mother to Mitchellville. She listed her furniture 
dS a bed, dresser and couch. 

Claimant denied telling Dr. Rose that she had severe pain in 
the groin two months before she saw h1m. Neither did she 
recollect reciting symptoms to him. She felt that she had told 
him about severe pain 1n September and throbbing pain before 
that time. She indicated that she did not relate the throbbing 
pain to the knot at the time it occurred. She was asked about 
interrogatory nine which apparently was answered on September 
28, 1982: 

Describe in detail each inJury, illness, disability 
or condition you claim to have received or suffered 
as a result of the inJury alleged in the Petition, 
including the date when each such injury, illness, 
disability or condition first manifested itself. 

ANSWER: Prom June 25, 1981, through September 15, 
!§el, I had a small knot on my abdomen which caused 
some throbbing pain. Bowever, I did not contact a 
doctor for treatment as I thought it might hca: 
itself. Then on September 15, 1981, while lifting 
on the job I ruptured my abdomen for which I was 
treated and for which I make claim herein. 

Claimant denied having pain that increased 1n either frequency 
or severity or which was triggered by anything specific. 
Ultimately she acknowledged that she was not sure exactly what 
caused the knot. 

Claimant completed a form labeled Claimant's Statement which 
was signed on November 4, 1981. That statement says: 

I had been lifting SO lbs of onions in June when 
it first happened. On Sept. 15, 1981 I was bending 
over lifting a 12 lb sack of lettuce when I was 
feeling pain in my groin. I stopped immediately 
and told Verna that I thought I had been ruptured. 
I walked around foe a few minutes to ease the pain. 
Then I got on the phone to call my mother to let 
her know. I was told to stay off my feet and not 
lift anything. I sat until my relief came. I then 
went home to my mothers [sic] and went to bed until 
I could get to the doctor who sent me to another 
doctor. A week later went to the hospital [sic]. 

Prances Crouch, owner of Bob and Frankie's Restaurant, 
testified that she works in the restaurant all the time it is 
open and is sometimes in the kitchen. She "sort of" recalled 
the events of September 15, 1981. As she remembered, claimant's 
mother called, and then her brother phoned to say he would be in 
to work for claimant. Claimant did not say she had injured 
hers~lf. The following day claimant's mother called to tell her 
claimant had a hernia. Crouch instructed thv mother to call the 
insurance agency and then contacted the agency herself. 

When the witness was presented with a paper to sign for 
compensation, she refused. She stated that no incident describing 
claimant's injury had b~en related to her. 

Crouch was unable to say what the usual practice would be 
regarding the handling of lettuce and onions as she was not 
watching at all times and as each employee had a way of doing 
things. It was her impression, however, that the whole case of 
lettuce was not lifted up because there would not be room. 

Verna Nell who was employed by defendant employer for four 
years, who worked alternately as an onion ring and salad maker, 
and who worked with claimant, testified that on September 15, 
1981 she was working close to claimant making onions while 
claimant made salads. She rem~mbered that r'simant said 'ouch" 

and then clutched her side and bent over. She had not seen 
claimant doing any strenuous work or lifting. Although cla,mant 
did not tell her how her inJury had happen, she did tell her she 
thought she had hurt herself. 

Nell believed claimant said she had hurt her&elf before, but 
she was afraid to tell anyone. The coe~ployee was not able to 
remember prec1sely: however, she thought this incident involved 
lifting onions. 

The witness was again unsure and unable to remember, but she 
believed claimant had rubbed her right side before she went home 
on one occasion. She could not recollect 1f it was before or 
after June of 1981. Nell stated that it was not unusual for 
oomoone to ask for help as everybody helped each othec. She 
personally took a tew onions out of the sack at a time, but she 
said that some persons m1ght lift the whole bag. 

James Eastvold, an insurance agent with the agency which 
handles defendant employer's compensation insurance testified to 
filling out various forms. He said that the information to 
complete defendants' exhibit D was obtained from claimant and 
Crouch. That form contains this statement "Employee stated she 
had side pains and went home from work. She thought she had 
pulled a muscle several months prior while lifting sack of 
onions at restaurant.• He thought that he had obtained this 
information from claimant ash~ had spoken to her on several 
occasions. He characterized the purpose of paragraph eight as 
to give description to the claim adJU&ter of what had happened. 
He claimed that If more than one incident was involved the 
incidents would be summarized and put together. Be obtained the 
date ot accident by using the date and time clai■ant gave notice 
to her first line supervisor. Be assumed that claimant had done 
something which caused her to go home although his only infor
mation related to side pain and her going home. 

Defendants' exhibit E, a form he sent to claimant, was 
fllled out by her and then witnessed by him. He was unsure what 
he did with the torm thereafter. On that form claimant indicated 
an lnJury date of June 6, 1981 which was reported on September 
15. She detailed her injury as set out above. Be agreed that 
paragraph eight of defendants' exhibit D made no mPntion of a 
June tnJury. 

Notes from Anthony J. Sclorrotta, D.O., state: 'At work, 
heavy lifting: pt. noticed a lump area around low pelvic area is 
tender to touch. Pt. initially noticed 1t 2 months ago.• A 
report from Dr. Sciorrotta signed November 13, 1981 indicates 
that claimant consulted him on September 16, 1981 and relates 
cla1mant's condition to an accident. The •accident• is described 
as "pain experienced in the pelvic area after doing heavy 
lifting at work." 

Cla1mant was admitted to thP hospital on September 22, 1981 
for Jett inguinal herniorrhaphy. The admiss,on h1story indicates 
an onset of claimant's problem on July 15, 1981 after she was 
lifting a heavy sack (the figure on the admission history 
appears to be a 71 however, Dr. Rose recorded 9/15/81). Norman 
Rose reported that on September 15, 1981 the mass was reducible, 
but that "the pain and mass has returned on multiple occasions. 
The patient has noticed this to become progressively worse." A 
report from Dr. Rose dated September 30, 1981 gives this history: 
"Patient states approximately two months ago at work she was 
lifting, experienced great pain, weakness this area, regressing 
, recently (last 48 hrs.) lifting at work again, re-developed 
the extremely painful hernia.• A letter from Dr. Rose to 
Dr. Sciorrotta gives a history of an onset wlth l1ft1ng two 
months before. 

APPLICABLE LAW AND ANALYSIS 

The issues are stated above. 

• 

In order to receive compensation for an injury, an employee 
must establioh that thP 1n1ury arose out ot and in the course of 
employment. Both conditions must exist. Crowe v. Desoto Consolidated 
School Distoct, 246 Iowa 402, 405, 68 N.i...2d 63 (l955). 

Ir, the course of relates to time, place and circumstance ot 
the inJury. An injury occurs in the course of employment when 
it is within the period of employment at a place where the 
employee may be performing duties and while she is fulfilling 
those dutieo or engaged in something Incidental thereto. 
McClure v. Union County, 188 N.W.2d 283, 287 (Iowa 1971). 

In addition to establishing that her inJury occurred 1n the 
course other employment, claimant must also establish the 
1n1ury arose out of her employment. An injury arises out of the 
employment when there is a causal connection between the conditions 
under which the wo,k ,s performed and the ,esulting inJury. 
Musselman v. Central T~lephone Co., 261 Iowa 352, 154 N.W.2d 128 
(l967). The test for arising out ot has been described as "when 
there Is apparent to the rational mind, upon consideration 
of all the circumstances, a causal connection between the 
conditions under which the work is required to be pertormed and 
the resulting injury.• Burt v. John Deere Waterloo Tractor 
Works, 247 Iowa 691, 700, 73 N.w.2d 732, 737 (l955) citing done 
In re HcNicol, 215 Hass. 497, 102 N.E. 697 (1913). 

An award of benefits cannot stand on a showing of a mere 
possibility of causal connection between the injury and the 
claimant's employment. An award can be sustained if the causal 
connection is not only possible, but fairly probable. Nellis v. 
Queal~ 237 Iowa 507 21 N.W.2d 584 (1946). Questions of causal 
connc (ion are eesenl!ally within the doma1n of expert testimony. 
Bradshaw v. Iowa Methodist Hospital, 251 Iowa 375, 101 N.W.2d 
l67 (!960). However, expert medical evidence must be considered 
with all other evidence introduced bearing on the causal connection. 
.!!.!!l.S,, 247 Iowa 691, 73 N.W.2d 732 (1956). "The opinion of 
experts need not be couched in definite, positive or unequivocal 
language.• Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 
1974). However, the expert testimony may be accepted or re1ected, 
in whole or ,n part, by the trier of fact. Id. at 907. Further, 
'the weight to be given to such an opinion isfor the finder of 
fact, ond that may be affected by the completeness of the 
premise given the expert and other surrounding circumstances." 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
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See Musselman, 261 Iowa 352, 154 N.W.2d 128 (1967). 

While a claimant is not entitled to compensation for the 
results of a preexisting 1nJury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. John 
Deere Ottumwa works, 247 Iowa 900, 908, 76 N.W.2d 756 (1956). 
If the claimant had a preexisting condition or disability that 
is aggravated, accelerated, worsened or lighted up so that it 
results in disability, claimant is entitled to recover. Nicks v. 
Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962). 
When an aggravation occurs in the performance of an employer's 
work and a causal connection is established, claimant may 
recover to the extent of the impairment. Ziegler v. U.S. 
Gypsum Co., 252 Iowa 613, 620, 106 N.W. 2d 591 (1961). 

Some inconsistencies ex ist in this record and many of them 
can be attributed to the finite questions which were at times 
confusing to claimant. 

The undersigned believes that the record viewed as a whole 
supports the finding of a knot developing in claimant's groin in 
June. Claimant was able to attach her discovery of the knot to 
a wedding--a significant event and certainly one she would be 
likely to recall. Her work could entail lifting as much as 50 
pounds if she were to lift a whole bag of onions. She did not 
tell anyone of the hernia partly because she didn't want anyone 
to worry and partly because she was afraid of losing her job. 
She had pain, but she had experienced that before. She continued 
to be able to do her job. 

On September 15, 1981, a Tuesday and a day on which lettuce 
would routinely have been delivered, she had pain when she tried 
to pick up a bag of lettuce. While the testimony of Nell is not 
viewed as absoluely reliable in that she seemed to have very 
great difficulty remembering events, her recall of claimant's 
saying "ouch," clutching her side and bending over seemed to be 
clear. 

Claimant's answers to interrogatories were done on September 
28, 1982, more than a year after surgery. It would certainly be 
possible for claimant not to relate any throbbing to the knot 
when it appeared in June as she commonly had throbbing pain and 
found this no different , and then over a year, later connect the 
pain. At the time of hearing claimant indicated uncertainty as 
to what caused the knot that appeared in June. It is reasonable 
that she would not know exactly what caused the knot and also 
that she would attribute it to lift,ng she had done. 

Little weight can be given to the testimony of Nell for the 
reasons set out above. Defendant rower suggests that Nell saw 
claimant rub her side. Nell thought it was the right side. The 
hernia occurred on the left. The form filled out for the 
insurance company on September 16, 1981 does not contain reference 
to the lettuce lifting. A form signed on November 4, 1981 
relates the lettuce incident. 

The histories which claimant gave the doctor are not found 
to be inconsistent with her testimony at hearing other than some 
shortening of the time period. Dr. Sciorrotta, who was the 
first physician to see claimant, took a history of claimant's 
doing heavy lifting at work and then noticing a lump which had 
appeared two months before. Or. Sciorrotta relates claimant ' s 
condition to pain after heavy lifting at work. Claimant also 
told Dr. Rose of lifting and experiencing pain approximately two 
months before her hospitalization. Claimant had not been 
diagnosed as having a hernia prior to September of 1981. 
Claimant has not established by a preponderance of the evidence 
an injury, a knot in her groin, which arose out of and in the 
course of her employment in June of 1981, but she has established 
an aggravation of that preexisting condition on September 15, 
1981. 

Defendant Tower argues that "(e)ven if an incident involving 
picking up lettuce on September 15, 1981 did occur, such an 
incident does not constitute an 'injury' within the meaning of 
the Iowa Workers' Compensation Act.• citing Musselman v. Central 
Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). The undersigned 
disagrees and believes there was an employment exertion. 
Admittedly, claimant did bending in her work and she had done 
bending before. However, employees frequently suffer compensable 
inJuries while doing tasks they routinely do in both employment 
and nonemployment situations. Claimant was engaged in employment 
exertion when her pain became disabling. 

Claimant will be awarded the temporary total disability she 
claims. Again, the record viewed as a whole supports the award. 
Defendant Tower argues Dr. Sciorrotta did not know of the 
existence of the knot prior to September 15, 1981. Notes show 
otherwise. He makes reference to an accident and later describes 
the accident as pain with lifting. Dr. Rose marked "no" in 
response to the question "Is condition solely a result of this 
accident?" The doctor then said the condition was a result of 
an inJury at work. It seems that the doctor is distinguishing 
between accident and 1nJury. 

Claimant also will be awarded medical expenses. 

PINDINGS OF PACT 

WHEREFORE, IT IS FOUND: 

That insurance coverage for defendant employer was provided 
by Bituminous until August 27, 1981. 

That insurance coverage for defendant employer was provided 
by Tower beginning July"29, 1981. 

That c laimant commenced work for defendant employer in April 
1979 and was employed until August 16, 1982. 

That c laimant alternated between work as an onion ring maker 
and as a salad maker. 

That claimant's work could entail lifting 50 pound bags of 
onions and 24 pound cartons of lettuce. 

That claimant did no heavy lifting other than at her work 
from June 1981 to September 1981. 

Tbat claimant moved in June of 1981 with the help of her 
brothers and mother. 

That claimant had no prior diagnosis of hernia. 

That claimant had experienced throbbing pain for most of her 
life . 

That claimant first noticed a knot in her groin in June of 
1981. 

That claimant did her regular work after June of 1981 until 
September 15, 1981. 

That claimant had sharp pain when she was bending over to 
pick up lettuce on September 15, 1981. 

That claimant was hospitalized for a left inguinal herniorrhap~J 
on September 22, 1981 . 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant suffered an aggravation of a preex isting 
condition which arose out of and in the course of her employment 
on September 15, 1981. 

That claimant's surgery and (esultant temporary total 
disability was causally related to the aggravation of claimant's 
condition on September 15, 1981. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendant Tower pay unto claimant temporary total 
disability benefits from September 16, 1981 to November 6, 1981 
at a weekly rate of eighty and 76/100 dollars ($80.76). 

That defendant Tower pay accrued amount in a lump sum. 

That defendant Tower pay interest pursuant to Iowa Code 
section 85.30 . 

That defendant Tower pay the following medical e xpenses: 

Des Hoines General Osteopathic Hospital 
Norman Rose, o.O. 
Anthony J. Sciorrotta, D.O. 
Anethesalogists Affiliated 

$2,020.75 
700.00 
368.00 
235 . 00 

That defendant Tower pay costs with the exception of the 
attendance of the shorthand reporter at the time of hearing 
whose charges for services are to be equally divided between 
defendant Tower and defendant Bituminous. 

That defendant Tower file a final report in sixty (60) days. 

Signed and filed this ~day of January, 1984. 

JUDITH ANN HIGGS 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE lOWA INDUSTRIAL COH.~ISSIONER 

WARREN C. SMITH, 

Claimant, 

vs. 

FEGLES POWER SYSTEMS, INC., 

Employer, 

Pile NO. 4564 59 

A P P E A L 

DECISION 
and 

LIBERTY ~UTUAL INSURANCE CO., 

Insurance Cartier, 
Defendants. 

STATEMENT OP THE CASE 

Claimant appeals from a proposed col!llllutatlon decision which 
awarded claimant partial commutation of permanent total disability 
benefits for the purpose of paying attorney fees and advanced 
costs. The record on appeal consists of the testimony of 
claimant, Michael Lee Sandberg, and David Hammond; claimant's 
exhibits l through 3, 6, 8, and 9; defendants' exhibit A; and 
the filings and briefs of all parties on appeal. An application 
by claimant for authorization to present additional evidence on 
appeal was denied in accordance with Rule 500-4.28. 

ISSUES 

Claimant states the issues on appeal as: 

(1) Whether it Is in the best inte~••ts of Claimant 
to grant a full commutation; 
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(2) Whether, in the alternative, _it was in Claimant's 
best interests to receive a sufficient partial 
commutation to pay not only legal fees and expenses, 
but the two substantial loans as well; and 

(3) Whether it is in Claimant's best interest for 
the Agency to determine the specific method by 
which payment of the uncommuted benefits are to be 
paid. 

REVIEW OP THE EVIDENCE 

A review-reopeninq decision filed on_January 26, 1983 
swarded claimant permanent total disability compensation based 
1pon a work-related inJury of August 2, 1976. The decision set 
:laimant's weekly rate of compensation at $174 .00. No appeal 
, as filed. 

The record reveals that claimant has a high school education 
ind was 63 years old at the time of the application for commutation. 
:la imant has recently remarried and has t wo children and six 
;tepchildren, none dependent. (Transcript, pages 5, 42, 45). 
3is monthly income consists of $659 in social security disability 
,enefits, $132. 45 in union pension benefits, and $222.75 from a 
:ontract sale of property. In addition, claimant receives 
,orkers' compensation benefits of $174 per week. (Tr., pp. 14-16) 
:laimant's wife receives $291.55 monthly in pension benefits and 
;379 in social security benefits. (Tr., pp. 6-7) Claimant 
t~b t ified he had $4 ,000 in a savings account and $1,101 in h~s 
:becking account. (Tr., p. 17) Be stated that he and his wife 
jivide monthly e xpenses on a 50/50 basis. (Tr., p. 17) Claimant 
3tated that in October of 1984, the balance will be due on his 
~ontract sale, and he will receive approximately $22,000 for the 
,ropert y. (Tr. p. 32) Claimant owns an acre lot_in Wildewood 
~cres on which he owes $3,000, and a personal residence on which 
,e owes $15,375. (Tr., pp. 24-25) Claimant testified he 
received $42,000 from a condemnation proceeding against his 
former residence. (Tr., p. 21) Be purchased a fifth wheel 
=amper for $6,000 and put the remaining $3 4 ,000 into building a 
,ew home. (Tr., p. 34 ) Claimant borrowed an additional $15,000 
to pay off the labor on the house and the lot. (Tr., p. 34 l 
rhe interest rate on that loan is between 19 - 20 percent. (Tr., 
o. 24) Claimant stated he had no written contract with the 
friend who d id the labor on the house, and that the residence 
bad cost more than he e xpected. (Tr., pp. 38-39) The property's 
assessed value is $41,835, which is approximate market value. 
(T r ., pp. 34 , 91) Claimant stated he had paid the living 
expenses one winter for a fami l y that was renting his house. 
(Tr ., p. 49) The family damaged the property_and moved out 
~ithout repaying claimant. (Tr., p. 49) Claimant has had no 
experience in stocks and bonds and his prior investments have 
been confined to a savings account. (Tr., p. 51-53) Claimant's 
first wife managed the money and paid all bills until her death 
in 1976. (Tr. , pp. 9, 57-58) Claimant testified that if he 
received a lump sum, he would pay off his present loans and talk 
to people who could help him invest the balance. (Tr., pp. 24-26, 
31 l 

I'm going to go people and talk to Honey Market 
people and Hr. Sandberg back here. I will talk to 
him and see where I can get -- invest that money 
for the best for me and invest it and handle the 
money, you know. Tal k to different people, banks. 
I can go to a bank. I can do -- go to a loan 
company and -- I don't mean like Thorp. I mean 
like real estate loan company like Bohemian or 
Perpetual. There's different routes I can go, but 
it wlll be invested. (Tr., p. 31) 

Michael Sandberg, Ph.D., and associate professor of finance 
at Coe College, testified on behalf of claimant as an investment 
consultant. (Tr . , pp. 59-66) or. Sandberg compared the advantages 
to claimant in investing $40,000 over a life expectancy period 
o f 16 years as opposed to receiving weekly benefits for the rest 
o f his life. 

Based on the objectives that I mentioned with 
respect to safety of principal, periodic income, I 
think -- and g1ven the discount factor of 10 
percent, I think it is safe to say that Mr. Smith 
could do better for h1mself or someone could do in 
conjunction with him such that he could earn with 
that safety of principal a return in excess of the 
discount factor which would imply that his weekly 
benefits could be higher than what he was currently 
receiving. (Tr., pp. 85-86) 

or. Sandberg conceded that the shortcoming of many investment 
resources, such as long term bonds, was the practice of selling 
pr ior to maturity. (Tr., pp. 77) A second concern in long term 
investment involved drawing upon the principal periodically over 
a period of time. (Tr., p. 78) or. Sandberg stated that 
e xamina t ion of claimant's financial records yielded no indications 
that claimant could not manage his affairs in a prudent manner. 
(Tr., p. 89) 

David Hammond, Ph.D. and resource development specialist for 
Iowa State University, tes t ified on behalf of defendants. (Tr., 
pp. 105-106) or. Hammond stated that a commutation would not be 
ln the best interest of claimant as interest rates on secure 
l nvestments are not likely to e xceed an average of ten percent 
ln the next 16 years . (Tr. , p. 113) or. Hammond testified that 
people who receive lump sums"tend to use the money for current 
consump tion, rather than making investments for future income. 
(Tr. , p. 114 ) In Or. Hammond's opinion, claimant and his wife 
had sufficient combined income to handle their present financial 
obligations. (Tr. , pp . 117-118) 

APPLICABLE LAW 

Section 85. 45, Code of Iowa, provides in part: 

Future payments of compensation may be commuted to 
a present wor th lump sum payment on the f ilowing 
cond itions; 

1. When the period during which compensation is 
payable can be definitely determined. 

2. When it shall be shown to the satisfaction 
of the industrial commissioner that such commutation 
will be for the best interest of the person or 
persons entitled to the compensation, or that 
periodical payments as compared with a lump sum 
payment will entail undue expense, hardship, or 
inconvenience upon the employer liable therefor. 

In determining whether commutation was in the best interest 
of the claimant, the supreme court in Diamond v. The Parsons 
Co., 256 Iowa 915, 129 N.W.2d 608 (1964), considered factors of 
the claimant's personal, family and financial circumstances, and 
the reasonableness of the claimant ' s plans for using the commuted 
value of his compensation. 

In Dameron v. Neumann Bros., Inc., 339 N.W.2d 160, 164 
(1983), the court stated: 

Ultimately, the Diamond analysis involves a benefit
detriment balancing of factors, with the worker's 
preference and the benefits to the worker of 
receiving a lump sum payment weighed against the 
potential detriments that would result if the 
worker invested unwisely, spent foolishly, or 
otherwise wasted the fund so it no longer provided 
the wage-substitute intended by our worker's 
compensation law. 

Professor Arthur Larson advocates stringent standards for 
granting commutation. His treatise warns: 

In some Jurisdictions, the excessive and indiscriminate 
use of the lump-summing device has reached a point 
at which it threatens to undermine the real purposes 
of the compensation system. Since compensation is 
a segment of total income insurance system, it 
ordinarily does its share of the job only if it can 
be depended on to supply periodic income benefits 
replacing a portion of lost earnings. If a partially 
or totally disabled worker gives up these reliable 
periodic payments in exchange for a large sum of 
cash immediately in hand, experience has shown that 
in many cases the lump sum is soon dissipated and 
the workman is right back where he would have been 
if workmen's compensation had never existed. 3A. Larson, 
Workmen's Compensation Law S82.71, at 15-573 (1983 
ed. l 

ANAL¥SIS 

With regard to the first issue on appeal, a full commutation 
would not appear to be in claimant's best interests. Both or. Sandberg 
and Dr. Hammond have acknowledged that any long-term investment 
plan is only effective if the plan is followed and the principal 
is not subject to periodic withdrawals. While claimant has 
expressed a vague intention to seek financial planning advice, a 
specific plan evincing prior investigation with a view to 
securing the principal, which would lend credence to such 
intent, has not been offered. 

Claimant's previous experience in managing sums of money has 
been limited to purchasing real estate property and maintaining 
a small savings account. For years, his first wife handled all 
of the family finances. 

Claimant has shown some defects in financial judgment in the 
purchase of his present home in that claimant had no contract 
with the builder, a good friend, and appears uncertain as to the 
nature of the services and materials for which he paid. While 
his ill-fated attempt to provide support to his renter was 
commendable in principle, such assistanc e leaves the impression 
that claimant, should he have a large sum at his disposal, might 
be inclined to other generous gestures on behalf of family and 
friends. 

In denying full 
to observe claimant 
claimant's demeanor 
deputy concluded he 
investment advice. 
the decision of the 
denied. 

commutation, the deputy, who had opportunity 
at the commutation hearing, found that 
suggested impaired re1soning abilities. The 
did not believe claimant would follow 
In view of the previously stated concerns, 
deputy is accepted and full commutation is 

Claimant's second issue on appeal is for partial commutation 
to pay off his two loans. Claimant's present monthly income 
should be more than suff ic ient to meet the monthly installment 
payments, and claimant has alternatives available. He can 
refinance the 20 percent interest loan and thereby lower his 
monthly payments; or he can utilize the $22,000 balloon payment 
from the sale of his property to pay off both loans. The 
c oncerns of financial mismanagement that governed denial of full 
commutation apply here, as well. There can be no assurance that 
funds earmarked for the payment of debts will be used for that 
purpose. However, should claimant encounter unanticipated 
expenses in the future, he can again seek partial commutation 
assistance. 

Contra to the proposal advanced in claimant's appeal brief, 
the industrial commissioner may not order defendants to pay 
claimant's debts for him. The statutory obligations of defendants 
as defined by section 85.27, the Code, are limited to medical
related expenses. 

In answer to the inquiry regarding the uncommuted portion of 
the award, the life expectancy of the claimant will be taken 
into consideration and the amount alloted for attorney's fees 
will be based on a commuted value to be deducted from the tail 
end of the award. Since the basis upon which the attorney's fee 
is computed is unknown at this writing, an actual order of a 
specific figure cannot be made , As indicated in the deputy's 
decision, the amount of payments previously paid and the future 
amounts to yet be paid will change up to the date this decision 
is finalized. 
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FINDINGS OP PACT 

1. Claimant has a high school education and was 63 years 
old at the time of the hearing. 

2. Claimant was awarded permanent total disability benefits 
as a result of an August 2, 1976 work-related injury. 

3. Claimant receives monthly benefits of $659 from social 
security and $132.45 from union pension. He receives $174 a 
week from workers' compensation benefits. Claimant also receives 
$222.75 a month from a contract sale of real estate. 

4. Claimant has $4,000 in a savings account and $1,101 in a 
checking account. 

5. Claimant's wife receives $670.55 per month in social 
security and pension benefits. 

6. The monthly income of claimant and his wife are sufficient 
to meet their current financial obligations. 

7. Claimant has used questionable judgment in previous 
financial transactions. 

8. Claimant has no specific investment plan to secure a 
long-term income from the proceeds of a full commutation. 

9, It would not be in claimant's best interest to fully 
commute his disability benefits. 

10. A partial commutation for the purpose of paying claimant's 
attorney fees and related expenses is in claimant's best interest. 

11. Claimant has alternatives available to him to decrease 
the payments on his existing loans. 

12. A partial commutation for the purpose of paying off the 
existing loans is not in claimant's best interest. 

13. The commuted portion of the claimant ' s benefits, as yet 
to be determined, will be deducted from the tall end of claimant's 
a ward. 

CONCLUSIONS OF LAW 

Claimant has failed to prove a full commutation or a partial 
commutation to pay off his loans would be In his best interest. 

Claimant is entitled to a partial commutation to pay his 
attorney fees and related expenses. 

WHEREFORE, the proposed decision of the deputy is affirmed. 

THEREFORE, it is ordered: 

That defendants are to pay claimant a partial commutation 
for the purpose of paying claimant's attorney fees and related 
expenses. 

That the parties will resubmit the current payment status so 
that the commutation may be computed. 

That defendants are to pay the costs of this action. 

Signed and filed this 29th day of Hay, 1984. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

DARWIN SNOW, 

Claimant, 

vs. 

EARL HAY SEED, NURSERY CO., 

Employer, 

and 

TRAVELERS INSURANCE 
COMPANIES, 

Insurance Cacr1er, 
Defendants. 

INTRODUCTION 

File No. 708253 
701114 

R E V I E W -

R E O P E N I N G 

0 E C I S I O N 

Thia ■atter came on for hearing at the Pottawattamie 
courthouse in Council Bluffs, Iowa on August 4, 1983. at 
time the case vas fully submitted. 

This case involves tvo in3uriea1 

County 
which 

l. File 701114 concerns an injury of March 23, 1982. An 
e■ployera first report of injury vaa filed on April 27, 1982. A 
■e■orandua of agreement was filed on Hay 17, 1982 calling for 
the peyaent o f $98.98 in weekly co■pensation. Thia rate was 

later corrected in an April 20, 1983 filing to indicate that the 
rate of compensation was $101.38. Claimant was paid six days of 
compensation. 

2. Pile 708253 concerns a June 30, 1982 injury. An em
ployers first report of in3ury was filed on July 22, 1982. A 
combined memorandum of agreement and final report was filed on 
August 2, 1982 indicating that claimant had been paid 2 1/7 
weeks of temporary total disability compensation at the rate of 
$101.38. 

The record consists of the testimony of the claimant, Aloma 
Snow, Judith Webster and Bruce Ringleb; the depositions of 
Thomas H. Largen, H.D., and Ronald K. Hiller, H.O.; claimant•s 
exhibits A and B; and defendants' exhibits l through 5. 

ISSUES 

The issues for resolution are: 

1. The rate of compensation; 

2. Whether there is a causal connection between the in3uries 
and disability; and 

3. The nature and extent of disability. 

STATEMENT OP THE EVIDENCE 

On the relevant injury dates claimant was employed by Earl 
Hay Seed and Nursery Company (Earl Hay). Claimant testified 
that he started for Earl Hay in Hay 1981. He was originally 
paid $3.35 per hour and by March 1982 he was being paid $3.70 
per hour. In the thirteen weeks prior to the March 1982 injury 
claimant's average gross weekly wage was $137.67. The last 
thirteen consecutive weeks worked prior to June 30, 1982 shows 
that claimant averaged $13 4.30. (This is at variance with 
defendants' exhibit 2 since the exhibit does not show the gross 
wage for consecutive weeks worked.) 

In March 1982 claimant testified that he was scooping dirt 
from the frozen ground and his right hand became numb. It 
appears that claimant sustained a twisting type inJury at this 
time. Claimant went to Thomas e. Largen, H.D .• on March 18, 
1982 in his Hamburg office. Claimant was given antl-inflammatory 
medications. Claimant continued to work until April 1982. 
Claimant saw Dr. Largen again on April 16, 1982. Claimant was 
complaining of neck and shoulder pain and hand numbness. 
Claimant was taking blood pressure medication at the time. or. Lars 
testified that claimant came in again on Hay 14, 1982 where he 
reported another injury and was having right leg (claimant had a 
prior left leg amputation at age six). The prosthetic device 
was not all that good. Or. Largen indicated that claimant had a 
compensatory scoliosis of his spine, which predisposed him to 
further inJury. Claimant's knee was hurt and swelling. Apparently 
claimant's second injury involved slipping and hurting the knee. 

Claimant had been hospitalized three days in late April 1982. 
X-rays of the spine showed the aforementioned compensatory 
scoliosis. Osteoarthritis and degenerative changes were noted 
in the lumbar spine as well as the fifth cervical disc space. 

After the Hay inJury or. Largen indicated that claimant was 
having problems with his medial cartilage. 

Claimant returned to work for the last time in mid July 1982. 
Claimant was discharged from his employment on July 30, 1982. 
Claimant received unemployment compensation for about a year. 
He received a note (claimant's exhibit Bl from or. Largen 
indicating that he could not work because he was disabled, so he 
was cut off unemployment. 

Claimant testified that he has sought employment at several 
locations, but has been unsuccessful in obtaining employment. 
Claimant testified that his back has worsened and that he can 
only walk for about twenty minutes. Claimant is 52 with an 
eighth grade education. Host of his work experience has been at 
nurseries. He was a supervisor at a can redemption center for a 
period of about two years. 

Claimant stated that he does nothing around the houso. He 
testified that he used to do all his car repairs but does not do 
so anymore. In the mid 1970's claimant went through rehabilitation 
and learned the shoe repair business. He states that he is 
desirous of pursuing this vocation. 

Aloma snow, claimant's w1fe, testified that it was she who 
gave the history to or. Largen. She testif1ed that claimant 
hurt his low back in the spring of 1982. She testified that 
complaints were made to Or. Largen. 

Judith Webster testified that she was the assistant personnel 
director for Earl Hay. She testified as to the foundation of 
claimant's pay which vas discussed above. She also testified as 
to the confusion regarding the Injury date. Although claimant 
reported the original in)ury aa ~arch 22, 1982, Ha. Webster's 
records indicate that claimant worked March 16, 1982, ■issed 
March 17 and 18, and returned to work on March 19, 1982. 
Insofar as the second injury is concerned, the witness Indicated 
that the June 30, 1982 injury date came fro■ Bruce RinglPb, 
c laimant's supervisor. 

Ringleb testified that after clai■ant returned to work he 
was laid off because of low quality perforaance. Re testified 
that he told claimant to improve in Oece■ber 1981, and that on 
one instance clai■ant didn't water plants a• inatructed. 

or. Largen'& testi■ony 
■oat helpful in recreating 
created by the testimony. 
of clai■ant'a condition as 

was offered into evidence and vas 
the event• and leaaening the confusion 
ee teat1fied a■ to the cauaal connection 
well a ■ the extent of disability, 

o. You have an opinion, Doctor, ~sed on reasonable 
medical certainty as to vhether or not the injury 
that occurred on or about the 18th day of ~arch, 
1982, and the injury that ~a• in a foe■ of aggravation 
of a previoua ln3ury, as vell as the ne~ injury 
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that occurred on or about the 14th day of Hay: 
1982, was the approximate cause of the condition of 
being in the patient at the time you examined him 
in Hay of •1982? 

And first answer the question yes or no. 

A. Yes. 

Q. What is your opinion? 

A. As to the injuries, I think--I realize that he 
has some predisposing factors that would cause 
problems, but with injuries to these, like back and 
leg, and that's what actually happened to him, 
that's the cause of his disability at the present 
time. 

Q. Oo you have an op1n1on, Doctor, as to whether 
there's permanency 1n the conditions you've explained 
to me? 

A. Yes, there's a certain amount of permanency 
there. You 1nJure an already diseased joint and it 
never will return back to where it was before. 

Q. This is in both the back and the knee? 

A. And the knee, yes. 

Q. Would you be able to give us a percentage of 
disability? 

A. I would imagine that from the increase of this 
injury-- I don't think the man really thinks he's 
disabled, first of all, even with his amputation. 
He doesn't consider that a disability to himself as 
far as the way I feel his attitude is. From the 
injury, I think he has probably increased his 
already amputee disability at least 15, 20 per cent. 

Q. That would be both the back and the knee? 

A. Both back and the knee. I could not really 
tell you--I could not separate them. In other 
words, I can't say, yeah, the knee's given you 5, 
10, and the back has given you this, but combine 
the two with an amputation that you already have, 
you have to take 1n the total picture of the 
patient. 

MR. DAVIDSON: I believe that's all. 

On cross-examination, it becomes clear that the April 1982 
pitalizat1on focused primarily on the neck and arm. Dr. Largen 
tified that 0 just recently" has claimant complained of 
roiliac pain. These complaints were voiced in June 1983 .. 

' April hospital summary indicates acute back and neck strain. 

Claimant was seen by Ronald K. Hiller, H.O., a Council 
ffs orthopedist on Hay 17, 1983. The remarkable thing noted 
the extreme restriction in range of motion of the spine, 

t1cularly on forward flexion. Right and left lateral bending 
wed mild restriction on bending and rotation. On the re-

l ning leg there was no neurological deficit. There was no 
sory or motor deficit. There was no instability in the knee 

, hough some crepitus was noted. X-rays of the back showed 
hritic changes throughout the lower lumbar spine, but maximal 
the L3,4 1nterspace. Or. Hiller felt that claimant had a 
ational knee sprain on the right which was still giving 

1 imant trouble. Additionally, Dr. Hiller indicated that there 
a possibility of medial meniscus problems. He thought 

imant's healing process was complete and that claimant had 
tained an aggravation of a preexisting arthritic process in 
back, maybe with a rotational type strain, both in his back 

, his knee. 

Or. Hiller felt that the injury (June 16, 1982) aggravated 
problem. No permanent impairment was given for the knee 

ce there was no objective signs related thereto. Dr. Hiller 
ced l1mitat1ons on claimant's back, however. Be thought 

1 imant should be careful with respect to bending, stooping and 
ting. A five percent permanent impairment was assigned. Or. 
ler had seen claimant for a Social Security evaluation in 
8. At the present time Dr. Hiller expressed surprise that 

1 imant returned to work. In 1978 claimant was in a wheelchair. 

APPLICABLE: LAW 

l. Sections 85.3 and 85.20, Code of Iowa, provide this 
ncy with jurisdiction in workers' compensation cases. 

2. By filing a memorandum of agreement it is established 
tan employer-employee relationship existed and that claimant 
tained an injury arising out of and in the course of employment. 
eman v. Luppes Transport Co., 227 N.W.2d 143 (Iowa 1975). 
s agency cannot set this memorandum of agreem~nt aside. 
tters, Sons, Inc., v. Karr, 180 N.W.2d 444 (Iowa 1970). 

3. The claimant has the burden of proving by a preponderance 
the evidence that the injuries of March 23, 1982 and June 30, 

12 are causally related to the d1sab1lity on which he now 
es his claim. Bodish. v. Fischer, Inc., 257 Iowa 516, 133 N.W. 
867 (1965). Lindahl v. L. O. Bo~gs, 236 Iowa 296, 18 N.W.2d 

' (1945). A possibility is insuf icient; a probability is 
essary. Burt v . John Deere Waterloo Tractor Works, 247 Iowa 
, 73 N.W.2d 732 (1955). The question of causal connection is 

,entially within the domain of expert testimony. Bradshaw v. Iowa 
> hodist Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

4, While a claimant 1s not entitled to compensation for the 
ults of a preexisting injury or disease, the mere existence 
the time of a subsequent injury is not a defense. Rose v. 

•1n Deere Ottumwa works, 247 Iowa 900, 908, 76 N.W.2d 756, 
~56). If the claimant had a preexisting cond ton or disability 

that is aggravated, accelerated, worsened_or lighted up so that 
it results in disability, claimant 1s entitled to recover. 
Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812, 
(1962). 

Functional disability is an element to be considered in 
dete~~1ning industrial disability which is the reduction of 
earning capacity, but consideration must also be given t~ the 
inJured employee"s age, education, qualifications, 7xpe~ience 
and inability to engage in employment for which he is fitted. Olson 
v. Goodyear service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 251, 
(1963). 

6. For example, a defendant 
sort of work to a claimant after 
justify an award of disability. 
288 N.W.2d 181 (Iowa 1980). 

employer's refusal to give any 
he suffers his affliction may 
Mcspadden v. Big Ben Coal Co., 

similarly, a claimant's inability to find other suitable 
work after making bona fide efforts to find such work may 
indicate that relief would be granted. Id. at 181. 

ANALYSIS 

Although the record in this case is confusing to say the 
least, it is still clear to me that claimant has established his 
claim. The records with regard to the dates, who told what 
history when, and the mechanics of the injury will prob~bly 
never be resolved to everyone's satisfaction. Claimants . 
communicative skills are limited, as are his wife"s. The wife 
does all the talking as is rather apparent from my observation 
and the testimony of Dr. Largen. 

Dr. Largen's original discharge summary indicates that the 
final diagnosis was •acute back and neck strain." Despite this, 
it was another year or so before claimant voiced ano~her com
plaint. I think that claimant's failure can be ascribed to his 
general slowness in these matters'. I think that the causal 
connection is there, however elus1ve. 

or. Largen"s records indicate that the date of injury 
be March 16, 1982. The testimony of Ms. Webster supports 
finding. Insofar as the Hay date, it is.clear to me that 
injury occurred in Hay 1982. I cannot pin down the exact 
Again, this lack is related to the communication problem. 

should 
this 
an 
date. 

It is clear to me that claimant ' s back problems were aggravated 
by the first injury on Harch 16, 1982. All disability awarded 
hereby will be attached to the March 16, 1982 injury. It would 
appear, then, that the fixing of the Hay or June date would be 
immaterial. Defendants' exhibit 2 indicates that claimant's 
average weekly wage was $138 per week. Claimant was marrie~ and 
his wife indicated that four children were at home at the time 
of inJury. This entitles claimant to be paid $101.96 per week. 

No further healing period will be awarded since the record 
indicates that claimant worked after the injury. 

The next item to be discussed is the amount of disability to 
be awarded. Claimant's functional disability is low and this is 
a non-surgical case. However, claim~nt will not return to 
nursery work, janitor work or a "supervisory" job in a sheltered 
workshop. The employment possibilities for claimant are bleak. 
Claimant probably fits the "first fired last hired" syndrome, 
but has managed to work and support his family. Despite the 
explanations that E:arl May is improving its work force, the fact 
still remains that claimant is not working and is not working at 
Earl Hay. Claimant's case fits in the Mcspadden mold. 

Considering claimant's bona fide efforts to find employment 
and his past experience in so doing despite disability, it is 
found that claimant is permanently and totally disableO within 
the meaning of the law. Claimant has excellent motivation 
considering his impairments. 

FINDINGS OF FACT 

1. Claimant was employed by Earl Hay on March 16, 1982 and 
sustained an injury while working. 

2. Although defendants filed a memorandum of agreement 
regarding a March 23, 1982 injury the mechanics of injury and 
the records of the employer indicate that the memorandum covers 
a March 16, 1982 injury. 

3. Claimant returned to work and sustained another injury 
at work. 

4. A memorandum of agr~ement was filed concerning this 
second injury. The date of injury on the memorandum is June 30, 
1982, but this is clearly in error. 

5. Claimant was paid compensation for both injuries. 

6. Claimant materially aggravated a back condition because 
of the March 16, 1982 inJury. 

7. As a result of the aggravation claimant is permanently 
and totally disabled. 

8. Claimant's gross weekly wage was one hundred thirty-eight 
dollars ($138.00) 1n March 1982. 

CONCLUSIONS OF LAW 

1. This agency has jurisdiction of the parties and the 
subject matter. 

2. Claimant sustained an injury arising out of and in the 
course of his employment on March 16, 1982. 

3, The rate of compensation is one hundred one and 96/100 
dollars ($101.96) per week. 

4. Defendants will be ordered to pay unto claimant permanent 
total disability compensation commencing August 1, 1982 at the 
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rate of one hundred one and 96/100 dollars ($101.96) per week 
during the period of his disability co111111encing August 1, 1982. 

ORDER 

lT IS THEREFORE ORDERED that defendants pay unto claimant 
permanent total disability compensation commencing August l, 
1982 at the rate of one hundred one and 96/100 dollars ($101 .96 ) 
per week during the period of disability. 

Costs of this proceeding are taxed against defendants. 

Interest 1s t o accrue from the date of this decision. 

Defendants are to file a final report upon payment of this 
award. 

Signed and filed this J!r/.., day of January, 1984. 

JOSEPH H. BAUER 
DEPUTY INDUSTRIAL COHHISSIONER 

BEFORE THE IOWA INDUSTRIAL COHHtSSIONER 

JOBN D. SOPPE, 

Claimant, rile No. 692322 

A P P E A L vs. 

DURANT FOUNDRY, MACHINE CO., 

Employer, 

D E C I S I O N 

Defendant. 

Defendant appeals from a proposed arbitration decision in 
which claimant vas awarded temporary total d1sabil1ty benefits 
plus additional benefits for unreasonable denial of benefits 
together with related medical and transportation expenses. The 
record on appeal is without the benefit of a transcript of the 
arb1trat1on proceeding as no court reporter was provided and 
reporting of the proceedings was apparently waived. The recita
tion of the evidence in the arbitration decision signed by the 
deputy is therefore the only record of the testimony of the 
witnesses at the arbitration proceeding for review on appeal. 
In addition the record on appeal contains claimant's exhibits 
1-10, defendant's exhibits 1 and 2 and the briefs of the parties 
on appeal. 

REVIEW OF TB£ EVIDENCE 

The recitation of the evidence in the arbitration decision 
is sufficient and under the circumstances adopted and will not 
again be set out herein. 

APPLICABLE LAW 

The applicable law in the arbitration decision ls adopted 
and expanded to include the following: 

~hile a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent inJury ls not a defense. Rose v. 
John Deere Ottu-wa Works, 247 Iowa 900, 908, 76 N.W.2d 756 
(l9S6). If the claimant bad a preexisting condition or disability 
that is aggravated, accelerated, worsened or lighted up so that 
it results in disability, clauunt is entitled to recover. 
Nicks v. Davenport Produce Co., 254 Iova 130, 115 N.W.2d 812 
(l962J. 

When an aggravation occurs in the performance o{ an employer's 
~or• and a causal connection is established, claimant Day 
recover to the extent of the impairment. Ziegler v. United States 
GypauD c~. 252 Iova 613, 620, 106 ~.W.2d 591, (1960J. 

An employer ta~es an ecployee subject to any active or 
dorDant health i•pai,mcnts, and a work connected Injury which 
core than slightly aggravates the condition is considered to be 
a personal inJury. ~ at 620, and cases cited. 

Section 85.55, Code of Io• a provides, 

~o employee or dependent to who& this chapter 
applies, shall have pc • cr to - aivc any of the 
provisions of this chapter in regard ~o the aaount 
of coi:;,ensatlon which &ay ~ payable to ■uch 
employee or dependent hereunder. Bo - ever, any 
person • ho has so.,:c physical defect •bich increases 
the ris• of injury, z.ay, subject to the approval of 
the industrial co •ls~1oner, eneer into a wrltten 
agreccent - ith his employer - aiv1ng COQcnsatlon 
for injuries which iuy occor directly or indirectly 
because of such physical defect, pc.,.,,ided, ~o-ever, 
that •~ch waiver shall not affect the e•ployee's 
benefits to be paid fro the second injury fund 
under tbe provisions ot section 85.64. 

Aru\LTSIS 

The analysis set out in the arbitration declsio i ■ adopted 
with the exception of the la■t paragraph and expaoded •• follows, 

rbe evidence d~s =t ~iaclose that defel>dant ~q,loye1 ••• 

without reason to question that claimant's hernia was caused o, 
aggravated by the employment. The record lndicateG the exlatenc~ 
of a hernia for a period of time prior to the date and it was 
not so unreasonable to believe claimant did not receive a job 
related injury which caused the necessity for surge,y and 
disability. 

Defendant's activities surrounding the handling of clalmant'I 
s1tuation do evidence a disregard and disdain Coe the worker•' 
compensation law and its procedures but do not in this case 
Justify the Imposition of the additional benef1ts provisions of 
section 86.13, Code. 

WHEREFORE, the arbitration decision is hereby modified. 

FINDINGS OF FACT 

That on July 23, 1981 claimant was an employee of Durant 
Foundry, Machine Co. 

That on July 23, 1981 while at the Durant Poundcy, Machine 
co. plant, in the cou,se of his employment, He. Soppe sustained 
a personal injury in the form of an aggravation of an Inguinal 
hernia. 

That on July 23, 1981 the employer was uninsured in v1olation 
of section 87.1 of the Code. 

That on July 23, 1981 the notice required under section 87.2 
of the Code had not been posted. 

That on the date of hearing, the employer remained In 
violation of section 87.l and 87.2 of the Code. 

That claimant was temporarily totally disabled for the 
period December 14 , 1981 to Harch 24, 1982 as a result of 
surgery performed to repair the effects of the injury. 

That claimant drove a total o( five hundred sixty (560) 
miles foe treatment of his injury. 

That certain medical charges were incurred as a consequence 
of the injury and are found to be fair and reasonable and 
causally related to the injury in question. 

CONCLOSlONS OF LAW 

e 
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' 
That claimant has sustained hie burden of proof and e■ tabliatt<l ' 

that on July 23, 1981 he sustained a personal Injury which both 
arose out of and in the course of his employment with Durant 
foundry, Hach ine Co. resulting In temporary total disability 
from December 14, 1981 to Harch 24, 1982. 

That transportation expenses Incurred for treatment are 
reimbursable at the rate of twenty-two cents ($.22) per Dile. 

That cla1mant's rate tor temporary total disability benefit• 
1a eighty-six and 25/100 dollars ($86.251 per week. 

That the medical e xpense to Huscatine Health Center la 
compen■abl e. 

ORDEII 

THEREFORE, it is ordered, 

That defendant shall pay unto claimant temporary total 
disability foe the period December 14, 1981 through Hatch 24, 
1982, a total of fourteen and three-sevenths (14 3/71 J~ek a at 
the rate of elghty-aix and 25/100 dollars ($86.25) pe, we~k . 

That defendant shall pay unto claimant for the fol}GJlng 
cedical expense, 

Huacatlne Health Center $25.00 

That defendant shall pay u~to claimant aa mileage expenoe, 

560 zllea x .22 • $123.20 

That the costs of this action ore tax~d to defendant p~r■ua t 
to lndu■trial Collll!llssioner Rule 500-4.33. 

Tbat all accrued tenefits shall b~ paid claimant in• in• 
lu-p sue together with ■tatutory interest from the dote of 
disability. 

A final report ■ball be filed upon payment of the ••ard. 

Signed and filed thh 13th day of Jariua,y, 1984. 

~BEP.T C. LAIJOU6 
11,cusrli:IAL COMISSIO!IEJI 
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BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

J\Y SPARKS, 

Claimant, 

:RBERGER CONSTRUCTION CO,, 

Employer, 

TUHINOUS CASUALTY CORP,, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

FILE NO. 712561 

I N T E R I H 

D E C I S I O N 

This is a proceeding brought by Gary Sparks, claimant, 
rainst Becberger Construction Company, employer, and Bituminous 
,sualty Corporation, insurance carrier, defendants to recover 
kl.tional benefits under the Iowa Workers' Compensation Act for 
, 1nJucy ar i sing out of and in the course of his employment on 
1ly 1, 1982. It came on for hearing on September 21, 1983 at 
1e office of the Iowa Industrial Commissioner in Des Hoines, 
,wa. It was considered fully submitted at that time. 

The industrial commissioner's file shows a first report of 
•jury received October 7, 1982. A rate agreement was filed 
•cember 7, 1982. A final report received March 11, 1983 shows 
,e payment of medical and weekly ben~fits with the last payment 

compensation made on February 28, 1983. 

The record in this matter consists of the testimony of 
aimant, Russ Bemmingson and Dennis Berberger; claimant's 
thibit 1, a series of medical reports and claimant's exhibit 2, 
1terial from job service. Defendants' objection to pages 1 
1rough 6 of claimant's exhibit land claimant's obJections to 
•fendants' exhibit A ace sustained. Defendants submitted a 
,ry good brief. 

ISSUES 

The sole issue in this matter is whether or not claimant 
1ould have received notice of termination of benefits pursuant 
> Iowa Code section 86.13 which codified the requirements of 
1xier v. Woodward State Bospital- School, 266 N.W.2d 139 (Iowa 
178) . 

STATEMENT OF TBE CASE 

Harried claimant, father of two children, a laborer working 
it of the union hall, testified to working foe defendant 
1ployec foe four and a half to five years. Be recalled the 
rents surrounding his inJury of July 1, 1982 as follows: Be 
,s working with a crane which was being used to drive piles. 

had turned the leads. One of the leads hit his hard hat and 
tocked it off and him down. The day after the incident he saw 
• Vandee Ploeg who referred him to Dr. Berg who in turn 

•ferred him to Dr. Neiman. Claimant said that he was told by 
• Neiman sometime in January that he would be released to 
turn to work in February. On February 23, 1983 he discussed 
s going back to the job with the doctor who prepared a return 

work slip foe February 28, 1983. 

Claimant went to the home base for defendant employee's 
•mpany where he talked to the bookkeeper. Re also went to the 
•b site where he spoke with three persons including Dennis 
•rbergec. Claimant testified to being told the company was 
arting a new job in April and he would be called, but he never 
,s called. Be performed no work for defendant employer and was 
1id no wage by it. Be agreed that if work had been available 

would have tried to do it. 

Claimant's compensation ended on February 27, 1983, Be 
•nied being sent a letter of termination at that time. 

Claimant reported calling Bemmingson and being told to sign 
> for unemployment. Be was unsure when he registered, and he 
lmitted that he certified he was ready, willing and able to 
>ck. Be indicated he was instructed to write down the union 
1ly as the place where he was actively seeking work although he 
id looked foe work elsewhere. Bis unemployment can out and 
th the termination of his compensation benefits he has had to 

> on welfare. In consulting the union he was informed he would 
called if work becomes available. 

Claimant acknowledged that after he tried to go back to 
instruction work with defendant employee he tried some light 
1cd work and found a problem bending over which was not anything 
•w. Claimant claimed that his headache is worsened by straining 

bending. Claimant agreed that his restrictions when he tried 
> return to work were the same as those he has now. 

Russ Hemmingson, claims manager for the insurance carrier, 
•stified to being in chac~e of claimant's file. Be did not 
call a letter of termination. Neither did he remember telling 
aimant to file foe unemployment, but he did recollect their 

,lking. 

Dennis Hecbecger, vice president of defendant employee, 
estif1ed to knowing claimant, to having contact with him from 
ime to time and to supervising him. He sa1d that claimant was 
ons1dered a valued employee who took an interest in Jobs, who 
bowed promise and who seemed to want to be more than a common 
abocer. 

H~rberger reported that the company had 26 ~~ployees when 
laimant was inJured. When claimant attempted t? return to work 

there were only 20 employees with openings in the company for 
persons from claimant's local limited to four. There were no 
openings with the company when claimant attempted to come back. 
The witness indicated that claimant would have been returned to 
work had work been available. 

Offered into evidence was a decision from the Iowa Department 
of Job Service which allows claimant benefits. 

Claimant saw Kurt Vandee Ploeg, M.D., the day of his injury. 
Claimant told him of a headache and of pain in the back of his 
neck and left foot numbness. Be had good range of motion in the 
neck with some restriction on left lateral bending and rotation, 
and tenderness over the trapezius muscles in the left posterior 
pact of the neck. The doctor's assessment was probable cervical 
strain. Flexeril and Tylenol were prescribed. 

Claimant was seen for a follow-up visit with complaints of 
neck trouble with pain sometimes going over the shoulder and 
into the arms and hands with numbness in the fourth and fifth 
fin9ers on the left. Claimant also spoke of headaches in the 
occipital area radiating over the head, occasional blurred 
vision and pain deep in the ears. Range of motion in the neck 
was good except foe lateral bending. Claimant was tender in 
several areas. Claimant was given a cervical collar and an 
appointment with De. Berg was made. 

Claimant was seen by Donald Berg , H.D., as an outpatient on 
August 25, 1982, seven to eight weeks after his injury, at wh ich 
time he complained of neck pain and headache, X-rays of the 
cervical spine appeared normal. The suspected diagnosis was 
cervical strain of the muscles and ligaments associated with 
headaches. Dr. Berg thought claimant would be able to return to 
work in two weeks following physical therapy and viewed his 
prognosis as good with permanent physical impairment doubtful. 
An appointment was set up with De. Neiman. 

Richard F. Neiman, H.D., first saw claimant on September 15, 
1982. Claimant had minor limitation on fle xion and extension 
and on lateral rotation of the neck with no evidence of significant 
neurological abnormalities. The doctor's impression was concussion 
headache syndrome. An electroencephalogram taken September 15, 
1982 was interpreted as normal and a CT scan was negative. 
Claimant was given Tylenol 3 and Inderal. 

Claimant was referred by Dr. Neiman for physical therapy. 
On October 19, 1982, claimant's initial visit to the therapist, 
all range of motion was within normal limits. Forward flexion 
produced slight pain in the center and to the left of the 
cervical spine. Extension made the head tingle in the occipital 
and frontal areas. Claimant was instructed in the use of 
cervical hot packs, traction and a cervical pillow. 

When Dr. Neiman saw claimant on November 17, 1982 his 
medication was changed to Amitciptyline. By January Darvocet 
N-100 was added to his regimen. 

On February 23, 1983 Dr. Neiman released claimant to return 
to work on February 28, 1983 although the doctor reported that 
claimant continued to have headaches. 

APPLICABLE LAW AND ANALYSIS 

The sole issue in this matter is whether or not claimant 
should have rece1ved notice of termination of benefits pursuant 
to Iowa Code section 86.13. 

In Auxier v. Woodward State Hospital-School, 266 N.W.2d 139, 
142 (Iowa 1978) the Iowa Supreme Court held: 

. .. [O)n the basis of fundamental fairness, due 
process demands that, prior to termination of 
workers [sic) compensation benefits, except where 
the claimant has demonstrated recovery by returning 
to work, he or she is entitled to a notice which, 
as a minimum, requires the following: 

Ill the contemplated termination, 

(2) that the termination of benefits was to occur 
at a specified time not less than 30 days after 
notice, 

[3) the reason or reasons foe the termination, 

(4) that the recipient had the opportunity to 
submit any evidence or documents disputing or 
contradicting the r~asons given for termination, 
and, if such evidence or documents ace submitted, 
to be advised whether termination is still contemplated, 

(SJ that the recipient had the right to petition 
for review-reopening under S86.34. 

The requirements of that case were codified by the legislature 
in 1982 and are now a pact of Iowa Code section 86.13 which 
states, in pertinent part: "If commenced, the payments shall be 
terminated only when the employee has returned to work, or upon 
thirty days notice stating the reason for the termination and 
advising the employee of the right to file a claim with the 
industrial commissioner.~ 

As this is a July 1, 1982 injury, this case will be considered 
under Iowa Code section 86.13. Ultimately the question boils 
down to what it means to return to work. 

While we are aware that the workers' compensation law is not 
intended to be and should not be construed as insurance foe 
employees, Mincey v. Dultmeier Hfq, Co., 223 Iowa 252, 262, 272 
N.W. 430, 434 (1937), it ls "foe the benefit of the working man 
and should be, within reason, liberally construed". Barton v. 
Nevada Poultry Co., 253 Iowa 285, 289, 110 N.W.2d 660, 662 
(1961). See Rish v. Iowa Portland Cement Co., 186 Iowa 443, 
451, 170 N.W. 532, 535 (1919). 

The undersigned believes that return to work means performing 
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duties for the employer -- actual engagement in gainful activity 
furthering the employer's business. While claimant did report 
for work, he did not function in any manner benefiting his 
employer or providing himself with wages. 

Although not entirely on point the co~.missioner's decision 
in Kniesley v. Brazos Transportf Inc., II Iowa Industrial 
Co111ll\issioner Report 227 (1982)& of some value in this case. 
Claimant therein was given a release to return to work in an air 
conditioned truck. Later he was plac ed on indefinite layoff. 
He was sent a letter stating that he was being terminated from 
benefits i111ll\ediately. The commissioner held that the notice was 
defective and did not meet the requirements of Auxier. Additional 
benefits were awarded. Kniesley is cited herein because of the 
similarity in the claimants' positions; i.e., they were re l eased 
to return to work and then placed on layoff. 

We know that workers' compensation benefits are to provide 
money for the injured worker for the time he is unable to work. 
When the employee actually returns to work and begins receiving 
wages, compensation is no longer necessary. On the other hand, 
when an employee does not return to work and has no salary 
coming in, he must have a warning from those providing compensation 
that his benefits will be ending. This notice gives him an 
opportunity, albeit brief, to get his life in order or to make 
an a ttempt to obtain additional benefits. 

Claimant in this c ase was not given that chance and additional 
benefits will be awarded. Claimant presented himself for work. 
There wa~ no work. He performed no work. His employer received 
no benefit. He received no wages. See also McSpadden v. Big 
Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Blacksmith v. All 
American Inc., 290 N.W.2d 348 (Iowa 1980). 

The undersigned is not unaware that decision places a burden 
on the i nsurance carrier to communicate with the insured and 
f i nd out whether or not an employee released for wor k has in 
fact been returned to gainful employment activity. It has been 
this deputy's e xperience that in many instances the insured ' s 
communication with the insurer is faulty. There is opportunity 
for better communication and for being assured a bona fide 
return to work has occurred. This is a responsibility which 
should not be ignored. 

An interest i ng twist to this case is the claimant's receipt 
of unemployment benefits. Defendants ' well written argument 
would be persuasive in that regard were it not for this agency's 
routine treatment of unemployment benefits which 1s that the 
fact someone has been paid unemployment is evidence entitled to 
some weight, but it is not determinative. See for example, 
Schotanus v. Command Hldraulics, Inc., I Iowa Industrial Commis
sioner Report 29 4 (198 ). 

At the time of hearing the parties agreed that in the event 
of an a ward claimant's number of exemptions should be adjusted 
from three to four. That adjustment results in a rate of $252.6 7. 

FINDING OP FACTS 

WHEREFORE, IT IS FOUND: 

That claimant is a laborer working out of the union hall. 

That claimant had worked for defendant employer ln excess of 
tour years. 

That claimant was injured on his job on July 1, 1982 when he 
was hit on hls hard hat and knoc ked to the ground by a lead on a 
crane. 

That claimant was released to return to wor k on February 28, 
1983. 

That claimant went to defendant employer prepared to try to 
return to work. 

That claimant performed no work which benefited his employer. 

That cla,mant was paid no wages. 

That claimant's workers' compensation ended on February 27, 
1983. 

That claimant received unemployment after termination of his 
workers' compensation. 

CONCLUSION OF LAWS 

THLREPORE, IT IS CONCLUDED: 

That c laimant was entitled to notice of termination when he 
performed no gainful activity benefiting his employer after he 
was released to return to work. 

INTERIM ORDER 

THEREFORE, IT IS ORDERED: 

That defendants pay unto claimant benefits at a rate of t wo 
hundred fifty-two and 67/ 100 dollars ($252.67) per week until 
they have complie~ w,th the mandates of Iowa Code section 86.13. 

That defendants pay costs pursuant to Industrial Commissioner 
Rule 500-4 .33. 

Signed and filed this 2lstday of October, 1983. 

JUDITH ANN HIGGS 
DEPUTY INDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA INDUSTRIAL COMM ISSIONER 

LAVERN STEINBACH, 
File No. 675221 

Claimant, 
A p p E A L 

vs. 
D e C I s I 0 N 

POLK COUNTY, IOWA, 

Employer, 
Self-Insu red, 
Defendant . 

By order of the i ndustrial commissioner filed December 15, 
1983 the undersigned deputy industrial commissioner has been 
appointed under the provisions of S86.3, Code of Iowa, to issue 
the final agency decision on appeal in this matter. 

Defendant appeals and claimant cross-appeals an order of 
June 22, 1982 and an arbitration decision of November 8 , 1983. 
The order resulted from a motion to adjudicate law points and 
found that an employee-employer relationship existed between 
claimant and defendant; an interlocutory appeal was denied on 
that issue. The arbitration decision found that cla imant 
sustained an injury which arose ou t of and in the course of his 
employment and awarded certain compensation payments. 

The record consists of a stipulation of certain facts which 
was repeated in the order of June 22, 1982; transcript of the 
hearing of June 28, 1983; claimant's exhibits l through 17, 
inclusive; and defendant's e xibits A through M, inclusive, all 
of which evidence was considered in reaching this final agency 
decision. 

The outcome of this appea l decision will be the same as that 
reached by the above referred to order and the arbitra t ion 
decision. 

Defendant-appellant filed its brief, and claimant- appellee 
filed his br ief , raising four new issues as cross-appellant. In 
its reply brief, defendant-cross-appellee not only replied to 
the four new issues but went into the original appeal issues 
again 1n an attempt to ma ke a response to claimant's-appellee 
brief. Claimant thereupon moved to strike those arguments in 
the reply brief which should have been covered only in the 
appeal brief. That motion is hereby sustained. 

I SSUES 

As stated above, it was found claimant was an employee of 
Polk County and was awarded certa i n compensa t ion, specifically 
for six months of healing period and 250 weeks of permanent 
partial disability. Defendant states the issues on appeal: 

ISSUE I 

One put to work by a county employee in a county 
program and compensated solely by vouchers payable 
to the worker's landlord i ssued by the county who, 
while so working, was under the e xclusive control 
of representatives of the county , was an employee 
of the county with i n the wor kers' compensation law. 

ISSUE 11 

An employee inJured while attempting to r etrieve 
a tool necessary fo r the performance of his labor, 
hav i ng never been instructed to not retrieve such 
tool in a part i cular manner from a par t icular 
location, meets his burden of proof to establish 
that the inJury was sustained in the course of his 
employment. 

Claimant states the issues on cross-appeal: 

ISSUE 11 I 

Expert medical testimony e xpressing the opinion 
of possible causation of c l aimant ' s deep venous 
thrombosis to bedrest made necessary by claimant's 
injury when coupled with cla imant's lay testimony 
of no prev ious history of deep venous thrombosis, 
1s sufficient to establish a causal link between 
the claimant's January 6, 1981 injury and diagnosls 
of deep venous thrombos i s. 

ISSUE IV 

A causal llnk having been established between 
claimant's i njury of January 6, 1981 and claimant's 
diagnosis of deep venous thrombosis entitles the 
claimant to an a ward of healing period benefits 
from January 6, 1981 to September 2, 1981 and from 
September 8, 1982 to September 18, 1982. 

ISSUE V 

venous thrombosis of the lower ex tremitles rendered 
unable to competitively compete in t he employment 
area supports an award of permanent total disabili t y. 

ISSUES VJ 

Respondent's refusal to ma ke volunta r y pa yments 
and refusal to provide medica l services entitles 
claimant to a penalty award pursuan t to section 86.13. 

STATEMENT OF THE CASE 

l 
N 
Br 
Bf? 
of 
w 
H 
c.c: 
t • 
g 
tJ:• 
n 
B 
t., 

cu 
p, 

cl 
au 

... 

c: 

a l 
211 
t i 
••• 
C 
ll· 

• 
Cit 
91 
l~1 
Co 
Sc,, 
'T:T 
I>!, 
J c1 
co 
l fl 

" Ca, 

lo 
l. 
• 11 
h i 
I j t 
le! 

• l 
P:o 
I 
Ira, , .. 

-· 



REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 345 

The stipulation of facts recited in the order of June 22, 
12 and the recital of facts in the arbitration decision of 
,ember 8, 1983 are hereby adopted as a part of this decision. 
l efly, it may be said that on December 17, 1980, claimant 
>lied for some relief assistance at the Polk County Department 
Social Welfare. Upon being qualified, claimant was told he 

1ld have to repay Polk County for the financial assistance. 
,ever, he was also told that he could participate in the Polk 
1nty Work Experience Program in order to reduce the amount of 
1t money. Claimant elected to work and on January 6, 1981 was 
,en some work to do cleaning walls and woodwork. Apparently 
? bannister was weak at the location site and he was instructed 
: to lean upon it. In trying to retrieve a sponge, claimant 
nehow leaned on the bannister or reached through the railings 
grasp the sponge. In so doing, he fell through a false 

iling and sustained certain inJuries, including a broken 
lv is. 

APPLICABLE LAW 

The propositions of law stated in the order of June 22, 1982 
l the arbitration decision of November 8, 1983 are correct and 
? adopted as a part of this decision. 

With respect to the course of the employment, "the test is 
?thee the employee was doing what a person so employed may 
1sonably do within the time of the employment and at a place 

may reasonably be during that time.• Buehner v. Hauptly, 161 N.W.2d 
) at 172 (Iowa 1968). Further, at 172, the opinion states, 
: ls sometimes a thin line which divides a finding that the 
timate act itself is prohibited from one that the act was 
~~~, and was merely performed contrary to instructions.• See 
;o Stahle v. Holtzen Homes 33rd Report of the Iowa Industrial 
lllllissioner, p. 157 (1978), and Larson on Workmen's Compensation, 
1. lA pp. 6-22 through 6-26. 

ANALYSIS 

As shown in the order of June 22, 1982, three Iowa Cases 
ver the question of relief workers. The first was Boover v. 
~ependent School District, 220 Iowa 1364, 264 N.W. 611 (1936) 
ich was decided on the basis of the loaned employee doctrine 
j is not applicable here. The second was Oswald v. Lucas County, 
2 Iowa 1099, 270 N.W. 847 (1937) in which claimant was unable 

show the employment relationship because the county did not 
ke the payments and provided only the equipment. The third 
se, that of Arnold v. State, 233 Iowa 1, 6 N.W.2d 113 (1943) 

more on point. In that case, claimant made an application to 
cou~ty welfare board for groceries. Upon being found qualified, 
aimant was required to work if he was actually to receive the 
oceries. Claimant elected to do the work and was injured on 
e job, subsequently dying from the injury. The Iowa Supreme 
urt held that the case was compensable and distinguished 
over, 220 Iowa 1364, 264 N.W. 611 and Oswald, 222 Iowa 1099, 
lrii:"w. 847. In so doing, the court recognized that it was 
chaps not following the majority rule around the country. Mr. 
Stice Sager, stated: "With all respect for the distinguished 
ucts of other jurisdictions which have reached a different 
sult, we are satisfied that the decision of the trial court 

I 

re affirmed is in keeping with the humanitarian purposes of 
r workmen's-compensation law.• 

The case here is not so very much different from the facts 
the Arnold situation. In both cases, there was a condition 
claimants getting welfare relief: In Arnold, that condition 

s fulfilled by work, whereas here the condition could be 
lfilled by either work or subsequently repaying the relief 
ency. In holding for the claimant, this final agency decision 
llows the direction of the court in such cases. 

There is more, however, that claimant must show than a 
mple analogy to a reported case. That is, claimant must show 
at the actual elements of the employment relationship were 
lfilled. The factors ace (1) the right of selection or to 
ploy at will; (2) the responsibility for the payment of wages 

the employer; (3) the right to discharge or terminate the 
latlonshlp; (4) the right to control the work; and (5) whether 
e parties sought to be held as the employer was the responsible 
thor1ty in charge of the work or for whose benefits the work 
a performed. In addition, the court recognizes the overriding 
ement of the intention of the parties as to the relationship 
ey ace creating. Nelson v. City service Oil Co., 259 Iowa 
09, 146 N.W.2d 161 (1967). As to the first fac tor, defendant 
gues that it did not have any choice but acted under legislative 
ndate of S252.25, The Code, which provides: 

The board of supervisors of each county shall 
provide for the relief of poor persons in its 
county who are ineligible foe, or ace in immediate 
need and are awaiting approval and receipt of, 
assistance under programs provided by state oc 
federal law, or whose actual needs cannot be fully 
met by the assistance furnished under such programs. 

,at section requires assistance be granted by the county to 
·rta,n individuals, but ,t does not require the counties to 
•tee into employment relationships with those individuals. 

Defendant concedes that lt had the right to control the work 
id was a responsible party in charge of the work. As the eight 
• discharge, the stipulation shows claimant could be removed 
om his assigned duties if he was unable to perform as requested. 
nally, it is clear that claimant was paid wages by the county. 

Defendant suggests (fi<st brief, p. 5) that claimant's work 
•s pact of a make-work proJect and that creation of such a 
oject showed no intention to create an employment relationship. 

> the contrary, it would seem that the county could benefit 
·om the labor of persons such as claimant who are unable to do 
>ch cleanup tasks. 

Considering all the elements o f the employee-employer 
-lationship, then, one concludes that c laimant was indeed an 
nployee of Polk County at the time he was inJured. 

As to the second issue, which concerned whether or not 
l aimant was in a prohibited place oc acting in a prohibited 
3nner, the evidence is in conflict. Suffice .t to say that 
l almant's actions do not appear to have been ~n easonable; 

negligent perhaps, but not unreasonable. 

Thirdly, claimant claims on cross-appeal that a deep venous 
thrombosis should be compensated under the act; however, the 
medical evidence clearly shows claimant had a prior clinical 
history of deep venous thrombosis, and the inference is taken 
that this condition was Independent of the injury. 

The issue of the causal relationship between the deep venous 
thrombosis and the inJucy having been decided against claimant, 
it is not necessary to discuss the fourth issue . 

The fifth issue is that of the extent of claimant's industrial 
disability. Claimant ls 54 years of age and has an eighth grade 
education. He has e xperience mainly in nonspeciallzed areas of 
work. Bis main impairment, to the extent of 25 percent of the 
body as a whole, comes from his inJuries, although t he injuries 
were severe, the award of 50 percent permanent partial disability 
is sizable and will suffice. In making this determination, it 
is noted that the evidence is ln conflict as to claimant's 
vocational potential. The vocational rehabilitation reports 
paint a rather grim picture; on the other hand , William L. Booker, 
H.D., states that claimant has no limitations which should keep 
him from gainful employment. (Report September 18, 1982) He 
states further, that claimant is capable of leading the normal 
activities of living, although he should avoid prolonged inactivity 
and further trauma. (Report April 12, 1983) Considering these 
medical reports against the vocational rehabilitation information, 
De. Booker's opinion is taken over that of the rehabilitation 
expects because Or. Booker addressed claimant's physical abilities. 
It is these physical abilities which ace the main cause of his 
disability. Thus, although claimant has further physical 
impairment, he can, according to Dr. Booker, compete in the 
labor market. 

Finally, claimant asks that penalty be levied under the 
provision of S86.13, 1983 Code of Iowa, foe defendant's refusal 
to pay compensation benefits ln this case. The refusal to make 
such payments appears to have been the result of a bona fide 
dispute, and the county should not be punished foe defending it 
rights. 

FINDINGS OF FACT 

On December 17, 1980 claimant applied foe relief assistance 
to the Polk County Department of Social Services and was found 
to be eligible for relief. 

Under the agreement, claimant was required to repay for 
financial assistance or elect to take part in a Work Experience 
Program. 

Claimant elected to participate in the Work Experience 
Program. 

That on January 6, 1981 claimant was directed by employers 
of Polk County to wash walls and adjacent surfaces in a county
owned apartment building. 

That while performing this task claimant fell through a 
false ceiling and was injured. 

That claimant was not instructed by a supervisor or coemployees 
to avoid certain areas of the apartment building or stairway 
areas. 

That claimant was hospitalized as a consequence of this 
injury. 

That claimant sustained a functional impairment of twenty
five percent (25\) of the body as a whole as a consequence of 
this injury. 

That claimant is 54 years of age. 

That claimant did not complete the ninth grade. 

That claimant has no specialized experience in any field. 

That claimant was in good health without physical impairment 
prior to this incident. 

That the healing period extends from January 6 1981 through 
July 6, 1981. ' 

That claimant has sustained an industrial disability of 
fifty percent (50\) to the body as a whole. 

CONCLUSIONS OF LAW 

Claimant was an employee of Polk County, Iowa on January 6, 
1981. On that date, he austained a personal injury which arose 
out of and in the course of his employment. 

As a result of said injury, claimant sustained a permanent 
partial disability to the body as a whole for industrial purposes 
of fifty (50) percent. 

ORDER 

THEREFORE, IT IS ORDERED: 

That the defendant shall pay unto claimant two hundred fifty 
(250) weeks of permanent partial disability benefits at the rate 
of ninety and 86/ 100 dollars ($90.86) per week. 

That the defendant shall pay unto claimant healing period 
benefits for the period of January 6, 1981 through July 6, 1981 
at the stipulated rate of ninety and 86/100 dollars ($90.86). 

That interest shall accrue as of the date of the arbitration 
decision of November 8, 1983 pursuant to the terms of section 85.30. 

That the costs of this action are taxed to the employer 
pursuant to Industrial Commissioner Rule 500-4.33. 

That the employee will file a final report upon payment of 
this award. 
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Signed and filed at Des Moines, Iowa this 11.!9 day of April, 
1984. 

Appealed to District Court; 
Pend~ng 

BARRY 40RANVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 

Cop1es To: 

Mr. Steven c. Jayne 
Attorney at Law 
102 E. Grand Avenue 
Des Hoines, Iowa 50309 

Hr. Thomas H. Werner 
Ass1stant Polk County Attorney 
Room 372, Polk County Office Bldg. 
Second and Court Avenues 
Des Moines, Iowa 50309 

BEFORE THE IO'NA INDUSTRIAL COMMISSIONER 

DENNIS C. STOUT, 

Claimant, 

vs. 

BABSON BROTHERS COMPANY, 

Employer, 

and 

AMERICAN MUTUAL LIABILITY 
INSURACE COMPANY, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

Pile No. 732610 

R E V I E W -

R E O P E N I N G 

0 E C I S I O N 

Th1s ls a proceeding in review-reopening brought by Dennie c. 
Stout, claimant, against 3abson Brothers Company, employer, and 
Amer1can Mutual Liability Insurance Company, insurance carrier, 
for the recovery of further benefits as the result of an injury 
on June 15, 1981. Claimant's rate of compensation as stipulated 
by the parties at the time of hearing is $154.53. A hearing was 
held before the undersigned on Hay 17, 1984. The case was 
considered fully submitted at the conclusion of the hearing. 

The record consists of the testimony of cla1mant; claimant's 
exhibits 1 through 7; and defendants' exibits A and 8. 

ISSUES 

The issues presented by the parties at the time of the 
pre-hearing and the hearing are whether there is a causal 
relationship between the alleged injury and the disability on 
which he ls now basing his claim; and the extent of permanent 
partial disability benefits, if any, to which he may be entitled. 

EVIDENCE PRESENTED 

Claimant testified he was 28 years old, divorced with one 
child and has completed the 11th grade. Following high school 
claimant obtained training in mig welding and has been employed 
in that area since. He stated that at the tlme of his injury on 
June 15, 1981 he had been employed by the defendant employer for 
about six months. 

With the aid of a drawing (claimant 's exhibit 7) and photo 
slide (claimant 's exhibit 8) claimant was able to explain how 
his lnJury occurred. He stated that he had been work1ng on a 
large steel tank which was laid on its side in a machine and 
rotated in order to weld together the sections of the tank. As 
he was nearing completion of the tank the top portion came down 
and struck him on the back of the neck in a •guillotine• type 
manner. He indicated that he received a severe cut on the back 
of his neck and began to bleed profusely. He stated that 
although he became dizzy he did not pass out. He was taken to 
the foreman's office and waited for the arrival of an ambulance 
which took him to the hospital where the injury was treated. 

Claimant advised that he was treated at Clarke County 
Hospital where he received 34 stitches for his lacerated neck 
and was released. Claimant testified that he went home and was 
off work for three working days. He alleged that he was not in 
very good condition when he returned to work and that he continued 
to suffer headaches. He contended that he had never or seldom 
suffered from headaches prior to this injury. He described the 
headaches as a dull numbing pain in the back of hie head. 
Claimant revealed that although he had returned to work after 
three days, he did not return to his regular work until the 
stitches were removed from his neck. 

Claimant admitted that after his injury he received both a 
promotion in responsibility and pay. He contended, however, 
that continued headache pain forced him to request additional 
medical treatment in August 1981. After he consulted with his 
employer, they sent him to the hospital where a doctor told him 

the pain would go away with time. Claimant said that at approxi
mately this same time he was fired for what he was told was a 
bad attitude. After drawing unemployment compensation for about 
eight months, claimant went to work for IBM as a parts replacer 
for copy mach1nes. Claimant advised that he was in this posit1on 
for over two years when he left and went to work for M, M 
Welding as a blacksmith welder. He contended that throughout 
this time he continued suffering the headaches. He stated that 
somet1mes the headaches are so severe he cannot work. He 
revealed, however, that during the time between his employment 
with defendant employer and M, M Welding he did not seek 
medical attention. Claimant asserted that his failure to seek 
medical help was due in pact to his lack of knowledge that 
defendants wer e responsible for continued medical expenses. 

Claimant testified that he often feels a burning sensation 
in his neck in the area where he received the injury. Be also 
testified that since he started at M, M Welding he has experienced 
an occasional burning sensation in his left arm. Claimant 1s 
right handed. Claimant said that wearing his welding face 
shield seems to aggravate the condition somewhat. 

Claimant denied that he has received any 1njuries since the 
occurrence at defendants which he thinks has been causing his 
problems. Cla1mant advised he is no longer employed at M, H 
Welding due to lack of work and personality conflicts w1th the 
boss. He indicated that he has been seek1ng work in a maintenance 
capac1ty because he questions his work as a welder. 

On cross-examination, claimant conceded that his inJury had 
not interferred with his search for employment. 

Several medical reports were submitted 1nto the record. A 
standard form surgeon's report dated July 28, 1981 and signed by 
J. o. Kimball, H.O., reveals in rather sparse detail claimant's 
injury and course of treatment. According to that report, 
claimant did not suffer any permanent defects as a result of the 
injury. The report also shows that no x-rays were taken of 
claimant's neck. 

The next medical reports appear1n9 in the file commence in 
December 1982. At that time, G. Eric Bockett, M.D., diagnosed 
claimant as suffering from muscular contraction headaches and 
paresthesia of the left arm with an undetermined cause. Dr. 
Hockett described the x-rays of claimant's cerv1cal spine as 
negative. An x-ray report, however, of the same date by John 
Henderson, H.O., found a slight decrease in he1ght of CS and C6 
which the doctor attributed to cla1mant's previous inJury. Dr. 
Hockett's progress notes dated February 15, 1982 suggest claimant 
may be auffering from post-traumatic degenerative arthrit1s with 
possible nerve root entrapment. An EHG study done February 15, 
1982, however, indicated no abnormalities in the cerv1cal areas. 

Although Dr. Bockett found claimant's headaches to be caused 
by post-traumatic degenerative changes, he declined to make any 
kind of prognos1s of claimant's condition. 

The most detailed report submitted was that of Robert A. 
Bayne, H.D. In a letter dated October 27, 1983 Dr. Bayne stated: 

I saw Dennis Stout for examination on February 
28, 1983. At that time he had a history dating 
back to June 15, 1981, at which time while at work 
for the Babson Brothers Company a sheet of steel 
fell on the back of h1s bead. Be was not knocked 
out but he sustained a laceration of the suboccipital 
area. He was taken to a hospital and thirty-five 
sutures were taken and he was released. Be was off 
work for three days. Since that time he had 
headaches over the back of h1s head in the suboccipital 
area. He felt his symptomatology was becoming 
worse in severity. He stated his symptoms were not 
present constantly, but did plague him approximately 
three-fourths of the time. At that time he stated 
he had continued to work steadily and he was doing 
fairly heavy work. 

His past medical history reveals he has enjoyed 
good health. 

Neurological examination was essentially withln 
normal limits. The optic fundi were normal. There 
was no disparity between the r1ght and left sides. 
Strength and coordinat1on of the upper and lower 
extremities were normal. Sensation was normal 
throughout. The cranial nerves were intact. 

X-rays of the cervical spine that had been 
made on December 31, 1982, showed a slight decrease 
in the height of CS-6 vertebral segments when 
compared to their adjacent vertebral bod1es and 
this was suggestive of min1mal compression changes, 
but there was no evidence of an acute change. 

He was sent to St. Louis Park, Minnesota for a 
CT scan of the cervical spine on March 2, 1983, to 
rule out an assoc1ated herniated disc. I will 
enclose a copy of this scan. The scan was within 
normal limits. 

He was then seen for examination on Harch 9, 
1983. At that time he was working but still 
experiencing severe headaches at times. I told him 
at that time he should continue with conservative 
measures and to continue working. I felt that with 
the passage of time there would be a gradual 
resolution of his symptomatoloy. I felt the pain 
was residual from injuries sutained in the accident 
of June 15, 1981. Be has not been seen by me for 
check-up examination since March 9, 1983. 

APPLICABLE LAW 

The claimant has the burden of pµ>ving by a preponderance 
the evidence that the injury of June lS, 1981 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
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ldahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
;sibility is insufficient; a probability is necessary. 
t v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 

! (1955). The question of causal connection is essentially 
: hin the doma i n of expert testimony. Bradshaw v. Iowa Methodist 
;pital, 251 Iowa 375, 101 N.W. 2d 167 (1960). 

However, e xpert medical evidence must be considered with all 
er evidence introduced bearing on the causal connection. Burt, 

Iowa 691, 73 N.W.2d 732. The opinion of experts need not be 
ched in definite, positive or unequivocal language. Sondag 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974 ). However, the 
ert opinion may be accepted or rejected, in whole or in part, 
the trier of fact. Id. at 907. Further, the weight to be 
en to such an opinionis for the finder of fact, and that may 
affected by the completeness of the premise given the expert 

other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 
See also Musselman v. Central Telephone Co., 261 Iowa 352, 

N.W.2d 128 (1967). 

An injury is the producing cause; the disability, however, 
the result, and it is the result which is compensated. 
ton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 
61); Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 
43). 

Direct expert evidence is not, according to the general 
e, always essential to establish the permanency or future 
cct of an injury. Permanency may, in some cases, be inferred 
m the nature of the injury alone. Kaltenbeuser v. Sesker, 

Iowa 117 (1963). 

A finding of impairment to the body as a whole found by a 
ical evaluator does not equate to industrial disability. 
sis so as impairment and disability are not identical t erms. 
ree of industrial disability can in fact be much different 
n the degree of impairment because in the first instance 
erence is to loss of earning capacity and in the later to 
tomical or functional abnormality or loss. Although loss of 
ction is to be consider ed and disability can rarely be found 
hout it, it is not so that an industrial disability is 
portionally related to a degree of impairment of bodily 
ction. 

Factors considered in determining industrial disability 
lude the employee's medical condition prior to the injury, 
er the injury, and present condition; the situs of the 
ury, its severity and the length of healing period; the work 
,erience of the employee prior to the injury, after the injury 

potential for rehabilitation; the employee's qualifications 
ellectually, emotionally and physically: earnings prior and 
,sequent to the injury; and age, education, motivation, and 
ctional impairment as a result of the injury and inability 
ause of the injury to engage in employment for which the 
•loyee is fitted. Loss of earnings caused by a job transfer 

reasons related to the injury is also relevant. These are 
ters which the finder of fact considers collectively in 
iving at the determination of the degree of industrial 
ability. 

There are no weighting guidelines that are indicated for 
·h of tbe factors to be considered. There are no guidelines 
ch give, for example, age a weighted value of ten percent of 
al, education a value of fifteen percent of total, motivation 
ive percent; work e xperience - thirty percent, etc. Neither 
a rating of functional impairment entitled to whatever the 
tee of impairment that is found to be conclusive that it 
ectly correlates to that degree of industrial disability to 

body as a who l e. In other words, there are no formulae 
ch can be 3pplied and then added up to determine the degree 
industrial disability. It therefore becomes necessary for 
deputy or commissioner to draw upon prior experience, 

•eral and specialized knowledge to make the finding with 
ard to degree of industrial disability. See Birmingham v. 
estone Tire & Rubber Company, II Iowa Industrial Commissioner 
•Ort 39 (1981 ) : Enstrom v. Iowa Public Services Company, II 
•a Industrial Commissioner Report 142 (1981): Webb v. Lovejoy 
struction Co., II Iowa Industrial Commissioner Report 430 
81). 

ANAL'iSIS 

It is undisputed that claimant received an injury on June 
1981 which arose out of and in the course of his employment. 

imant is not, however, entitled to compensation for that 
ury, but rather for the disability, if any, which arose as a 
ult of the inJury. Several factors would indicate that 
imant has not suffered any disability beyond the three work 
she missed immediately after the accident. As defendants 
nt out in their brief, there is no functional impairment 
ing given by any phys i cian. In addition, there does not 

•ear to be any medically indicated restrictions imposed upon 
claimant. There is no indication that he requires continuing 

ication. Perhaps most significant, however, is the medical 
ort of Or. Hayne in wh ich he opines that claimant's condit i on 
l gradually improve with time. 'iet, with all of these 
evant factors so adverse to claimant ' s contention, the fact 

1ains that all of the medical e xperts agree that claimant's 
tinuing headaches are t he result of and causally related to 
work injury. 

The issue then becomes a two part question. First, is 
imant's condition permartent? Second, if the condition is 
manent, has it caused a disability and to what extent? 
st, on the question of permanency it should be noted that 
imant's headaches began almost immediately after bis injury 
have been continuing up to the time of hearing which is 

ost four years. In addition, claimant reported that his 
daches were growing more severe, not less so. Cla imant's 
ury appears t o have caused a narrowing of the C5-C6 disc 
erspace and according to Dr. Hocket t post-traumatic degenerative 
hritis. Notwithstanding the lack of direct evidence o f 
manency when the record as a whole is considered, it is fair 
infer that claimant's headaches are pr obably of a continu ing 
ure. Dr. Bayne did not e xpress any opi nion as to how fa r in 

the future or bow much time he thought it would take for claimant's 
condition to improve. Por these reasons, it must be concluded 
that claimant has proven that he has suffered a permanent 
disability. 

_The next question is the extent of claimant's disability. 
Aga~n, the record is less than fully favorable to the claimant. 
It is clear, however, from the testimony of claimant that he has 
on occasion suffered sufficiently severe headaches that he has 
bad to miss work, thus reducing his earning capacity. While it 
does not appear that claimant is precluded from any particular 
type of employment, it is evident that whatever his employment, 
h~ will occasionally suffer a reduction of income due in part to 
his tnJury. Since this record only discloses such problems 
relative to the wearing of welding protection devices, however 
it would be mere speculation to guess what effect other employ~ent 
would have on the headaches. In the absence of evidence by the 
claimant, it must be presumed that any such disability would be 
minimal. 

Little need be said about the other factors of industrial 
disability since claimant's potential loss is minimal. It 
should be noted that he has been able to continue working even 
with the occasional headaches. 

Although the record does contain factors both in favor of an 
award and in favor of a denial of an award, it is sufficient to 
establish a five percent disability for industrial purpose. 
Since the _injury is found to have caused a permanent disability, 
claimant is entitled to healing period benefits for bis three 
days off in June 1981. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

1. On June 15, 1981 claimant received an inJury at work 
which caused a severe laceration to the back of his neck. 

2. Since the injury of June 15, 1981 claimant has continued 
to suffer headaches which are occasionally severe. 

3. As a result of the injury of June 15, 1981, claimant 
missed three days of work. 

4 . The occasionally severe headaches suffered by claimant 
are the result of his injury. 

5. The headaches claimant suffers cause him to miss work on 
occasion. 

6. Claimant is well motivated. 

7. Claimant's headaches are a permanent dis ability which is 
equal t o five percent for industrial purposes. 

8. Claimant's rate of compensation is $154.53. 

CONCLUSIONS OF LAW 

WHEREFORE, IT IS CONCLUDED: 

On June 15, 1981 claimant received an injury arising out of 
and in the course of his employment. 

Claimant suffers from a permanent partial disability equal 
to five (5) percent of the body as a whole as a result of his 
injury. 

ORDER 

IT IS THEREFORE HEREB'i ORDERED: 

Defendants shall pay unto claimant healing period benefits 
for three (3) days commencing June 16, 1981 at the rate of one 
hundred fifty-four and 53/100 dollars ($154.53) and permanent 
partial disability benefits for twenty-five (25) weeks at the 
same rate , all accrued payments to be made in a lump sum together 
with statutory interest. 

IT IS FURTHER ORDERED that defendants shall pay the costs of 
this action. 

Defendants are to file a final report upon completion of 
this award. 

Signed and filed this 22nd day of June, 1984 , 

STEVEN E. ORT 
DEPUT'i INDUSTRIAL COMM ISSIONER 
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BEFORE THE 10',iA IIIDUSTRIAL COKKISSIOIIER 

CYNTHIA STRAIT, 

Claimant, 

va. 

ACRI INDUSTRIES, 
File 110. 702102 

APPEAL 
Employer, 

and 

l'J!ERICAII 11/TERNATIOIIAL 
ADJUSTMENT COIIPAllY, INC., 

Insurance Carrier, 
Defendants. 

D E C I S I O II 

Defendants appeal from a decision a warding claimant a full 
comutati,n of benefits to whic~ •~e Is entitled as o rca~lt of 
tho donth of her husband in on employ~ont related incident. The 
record on oppeol consist& of the transcript uf the o-utation 
proceeding togethct with ~lal11!4nt's exhibit■ I and 2 anJ defendants' 
exhibit A, and the brief■ and argument& of the parties. 

REVIEW OF THE EVIDEIICE 

Claimant ha& no ~hlldren o, other dependents and hal no 
plans for r marriage. (Transcript, pp. 1, 4G) She ia Ir 
perfect health. ClailllDnt ha& a college d grce and i ■ presently 
employed by Younker■ in a training position with expectotiors of 
becomir1 a buyer for t~e ■tore. (Tr., pp. 8, 13-14) 

F~llowing the death of her hu■band, clal"'3nt received 
$124,000.00 of life Insurance proceeds and I v atcd all but 
$24,000.00 whic~ was used a■ a do wn pay,:,ent on n home. !lone of 
these procenda wer ■fent on personal corsumcr item or luxuries. 
(Tr., p. 20) The only debt she has i ■ the mortgage on her home. 
(Tr., p. 20) Because of her employment and Investment ln~~=e, 
she does not need the wee~ly worker ■' c?mpcnaat1on bcn~flts for 
her dally living cxpersea. (Tr., pp. 24-25) 

Claimant'• prlor employment experience lrcludes annlyzing 
income ond cxpen oa and propa,lr~ budgets for public welfare 
re•lpicnt■. (Tr., pp. 11-121 She 1• pr aently nrolled in a 
college investment course, but al > utilize■ t~e s rvlcc■ of a 
lawyer, an accountant and o bro~cr In eking her irve■ tmerta. 
(Tr,, pp. 18, 24-2'>) 

At the time of the hearing In April of 1983 clalunt had 
been datir one indlvlduol ox~luaively tor approximately eight 
months. She indicated there was an equal likelihood of ~er 
remarrylnq as not rem4rrytng, (Tr., p, 47, I. 16 - p. 48, 1. 22) 

ISSUES 

Defendants state the iaaues on appeal thusly1 

1, The Deputy erred in finding commutation to 
be in the Claimont'a beat interest aa Claimant did 
not show any need for the comm tntlon beyond the 
potential greater earning power of the CJ~~utcd 
value of tho award. 

2. Th~ Deputy's firding was based o~ irnuff1clent 
and ln~ompetent evidence and the record docs not 
aupport hi& findings. 

l. Commutation baaed solely on •economic 
opportunity• la outside the aplrit and purpose of 
the act and ts manifestly unfair and Inequitable to 
t~e r~~loycr ard Insurance Carrier. 

4, Iowa Code 585. 45 (1981) la unconotltutlonal 
as applied to this Employer and this Insurance 
Carrtcr. 

APPLICABLE LAW 

Code of Iowa section 65. 45 state■, 

Future po)'lllen t s of compensation may be commuted 
to a present wocth lump oum payment on the following 
conditions, 

I. When the period during whl~h compensation la 
payable can be definitely doterminod. 

2. When It chall be aho wn to the oatletactlon 
of the industrial comrrlseloner thot such commutation 
will be for the boat Interest of the peroon or 
poraona entitled to the compenantion, or that 
po,iodl~al payments an compared with a lump aum 
payment will entail undue expense, hardship, or 
Inconvenience upon the o"ploycr liable thereto,. 

3. When the recipient of commuted benefltc ls a 
minor employee, tho 1nduotr1al commissioner may 
ord,r that such benefits b~ paid to a trustee ae 
provided in sectloo 8S.49. 

4 , When a person sueking n commutation la a 
widow or widower, a permanently and totally dloablcd 
employee, or a dependent who Is entitled to benefits 
as provided In section 8S.J1, eubsectlon I, parag,apho 
•c• and "d", the future pay"onte which "DY be 
co"mutcd ohall not exceed the number o t weeks which 
ahall be Indicated by probability tables doalgnated 
by the induetrlal commissioner foe death and 
remarriage, subject to the provisions of chapter 
17A, 

Futur pay,o ta of omper. at! n shall rt be 
commuted to a present worth lump &llll payment when 
the employ e la an inmat as set forth in section 
8'i.'i9. 

Dlamor1J "· Parsons, l'i6 Iowa 915, 129 1, . W.2d 608 (lo"'a 
1964T1 Da erun...!'. iieuca.!!.!!..1!.!"2.!·• 339 tl.W.2d 160 (I ~a 1983). 

AIH\LYSIS 

T part1c■ act out n crous citations in their excellent 
briefs in support of their f~Bltiona. The comutati~~ decision 
p,ec ded the euprece court decision 1n Dac:eron, ll9 t, .W.2d 160, 
whlc~ la the latest word in Iowa on co~mutatio~s and effe~tlvely 
■uperccdea moat dll t~at has bee~ previously writ•en. 

We have bee~ a kcd to rcv1 w Dinmond v. Parsons Co. , In vie~ 
of the facts Ir this cas • As Da eron reviewed Dia~ond at 
length dnd attcmpte1 to st out the riictors to be considPred ard 
bolarclng teats to be applied t~e fact& will be c~neldered i 
conj~nction with the~ ron case. 

In Dameror, at poge 164 , the ourt said: 

In suo:mary, Diamond ~eld that the de~ieion whether 
to allow com utation muat turn on t~e stat tory 
guideline, best interest of the cla1c:ant, and the 
focus should be on t~e worker's personal, family, 
and financial clrcu tarces, a~d the r as nableness 
of the wor ker's plans for using the 1 p sum 
proceeds. Cena qucntly, fa~tor& ~hie~ can be 
distilled from the Diamond analysis inrlude t~e 
following, ----

1. Th worker's age, cdYCDtlor, ental ard 
physical c~ndltlon, and actual life expectancy 
\as contrasted with inf~rmatlon pr~ id 1 by 
actuarial tables). 

2. The work r's family ~ircumstances, living 
arrang ents, and rcspona1biliti s to dependents. 

3. ~e work r's firancial onditlon, Incl ~1ng 
all •~urces of income, debts ar livini e xpensrs. 

4. file rea■onoblcn as of tho worker'• plan f?r 
investing the lwop sum proceed and the ~orker'e 
ability to aanoge 1~v~ated funds or arrange for 
manag ent by others (for example, by a truate 
or co~sorvator), 

Ult1■atcly, th Diamond aralysia involves a benefit
det,imert balar rng of factors, With the worker's 
prcfeccrce and the berefits to t~e ~orker of 
receiving a lump aJm paym nt w ighed against the 
potential detri ents that wou1, result if the 
worker invested unwisely, apcrt foolishly, or 
otherwise waated the fund so It no longer provided 
the wage-substitute intended by our worker's 
compensation law •••• a re~uest tor cocnotation 1s 
approved on the best-interest balancing teat unless 
th~ potential detriment& to tho worker outweigh the 
~orker's e xpressed preference and the demonstrated 
benefits of co=utatlon. 

end at page 16S: 

Notwithstanding changes In Iowa Code section 85. 4S 
air,e the Diamond decision, c r legislature has 
retained "beat Tntcrcst of t~e claimant• as the 
fundamental touc~atone for deciding commutation 
coses. Had the Iowa legislature intended or 
peterre1 a more, at,!ctive approach and mere 
stringent standards than Diam~ suggested, tougher 
requirement& would have beer enacted when section 
8'i. 4'i woo om ndcd to shift to t~e Industrial 
commissioner the responsibility to make the initial 
"beat interest• deturmlnation Ir contested cases. 

We further believe that the Dlamord analysis, 
with its mphasla on the workcr~n personal a~d 
f1nonclnl circumstances, ~akes good sense. We 
reemphasize what Diamond specifically highlighted-
commutation turns on w1iot la in the beet interest 
01 the wo, ker, not on what IE In the beat interest 
of the employer o, insurance carrier. 

Thus the first, third and presumcobly fourth issues a r e 
reeolvcd. The s~rvlving spouse need not show a present need f o r 
the tutu,e benet1ta. Shen ed only show t~at If the funds ~ere 
advanced the rusult would be in he< beet interests as opposed t o 
the potential detriments of advancing t~e f unds. 

The beet Interest ot the claimant and not t~e employee or 
inourance carrier Is the fundamental touchstone for deciding 
commutation cnsuo. Economic opportunity would be d~cidcdly in 
the claimant's beet interest. 

Although the constitutional ioeue was not raised in Diamond 
ur Dame,on, those rulln~s Interpreting and applying the provisi ons 
of section 8S. 45 (Code 1983) certainly put it beyond t he au t ho,ttY 
of this tribunal to doclarc the statute unconstitutlonal . 

The first t actor dlctllled t,om the Diamond caoe by Dameron 
~ ass •The ~oc kor'e Age, education, mentar"inds)hysical condition. 
and actual 1110 expectancy (as contrasted with in f ormation 
provided by actuarial tables)." 

Thia factor weighs heavily In claimant'• f avor toward 
allowing commutation. Cl11lmant 18 In her la t e 20"s, in good 
health, college educated and tavorably employed. The actuar ial 
tables applicable to this claim would Indica te tha t (assuming 
claimant to be 2Q years old) she would be unti t led to 94 2.97 
weeks a t compeno,,tlon under the li f'f and remarr iage probabill ty 
t ables. T~IB translates to just over 18 years o f be nefi t s. 
Period i c paymonte would cont , nue for l ite or until r emarr iage in 
wh i ch evont claimant would be entitled to a t ~o yea r lump sum of 
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nefits. Although there is no direct indication one way or the 
her, indications are that claimant may well remarry within the 
xt sixteen years. 

Although this result effectively circumvents the remarriage 
ntingency of t he survivors benefits portion of the Workers' 
mpensation Act, it would appear we have been directed by the 
gislature and the courts to consider that as a favorable 
ctor 1n determining the best interests of the claimant. 

Assuming that the remarriage expectancy should be looked at 
the same manner as life e xpectancy, 1.e. actual as contrasted 

th information provided by actuarial tables, it would be in 
aimant's best interest to receive the money in a lump sum. 

The second factor from Dameron is: "The worker's family 
rcumstances, living arrangements, and responsibilities to 
pendents.• 

Here we are considering a surviving spouse rather than a 
r ker but presumeably the criteria are the same . Claimant has 
detrimental family circums t ances, adequate living arrangements, 

d no responsibi l ity to dependents. This factor works neither 
vor4bly nor disfavorably to the claimant. On the one hand she 
es not need the lump sum to cover family e xpenses or secure 
ternate liv i ng arrangements. On the other hand she does not 
ed periodic payment s to cover ongoing expenses of dependents 

h.,rsel f. 

Dameron, as a third factor, recites: "The worker's financial 
ndit1on includ i ng all sources of income, debts and living 
penses. • 

Again considering the surviving spouse rather than •worker•, 
e income, debts and living e xpenses of the claima nt are a 
utral fac t or. Claimant has sufficient income, negligible debt 
dis capable o f meeting living e xpenses on a regular basis 
thout the wor kers ' compensation proceed s 1n either a lump sum 
periodic basi s. 

The fourth factor of Damer on is: "The reasonableness of the 
r ker's plan for investing the lump sum proceeds and the 
r ker's ability to manage invested funds or arrange for manage
·nt by others (for example, by a trustee or conservat or). " 

hlthough this factor is the wea kest link in claiman t' s quest 
,r a lump sum it is not fatal to the granting of a commutation. 
,mmutation of claimant's entitlement would be over $152,000 in 
esent value. Income derived from the investment of these 

1nds will be taxable according to the type of investment. 
•ceipt of the benefits on a weekly basis would amount to 
4 ,835 a year t a x free. 

Claimant will be aided in her investments by professional 
1unsel. Although this is in no way indicative of success in 
h1eving an income producing portfolio past performance does 

1dicate the funds are not i ntended to be squandered on frivolous 
1rchases. It is doubtful that if claimant were to invest the 
itire amount to which she is entitled that she could come close 
1 matching the tax free proceeds she would receive on a periodic 
1sis. This assumes, however, that claimant would remain 
imarried for a considerable period of time which is regarded as 
llikely. 

It is assumed also t hat the attorney's fee for services in 
11s matter 1s not based upon a contingency basis but rather on 
work product basis as the right of the claimant to benefits 
,snot secured by any legal action. It is only the advance of 
1ose benefits that is secured by these proceedings. 

Although claimant's lump sum will be reduced to some degree 
, an attorney's fee and her investment income will be reduced 
, commissions and taxes, her overall best interests appear to 

served, taking all factors into consideration, by granting 
1e commutation. 

WHEREFORE, the commutation decision is hereby affirmed. 

FINDINGS OF FACT 

IT lS FOUND: 

That on April 20, 1982, claimant was married to decedent who 
1s killed in an elevator fire and explosion. 

That claimant and decedent did not have any children. 

That claimant was twenty-eight (28) yeacs old and in good 
alth at the time of the original hearing. 

That claimant is a college graduate. 

That claimant 1s presently working in a training position in 
cetai l store. 

Th~t upon her husband's death, claimant received approximately 
ne hundced twenty-four thousand dollars ($124,000) from life 
naurance. 

That with the proceeds from life insucance, claimant put a 
own payment on a house and invested the remainder. 

That claimant uses the services of an attocney and a stock 
roker 1n making investments. 

That the only debt claimant has is on her home. 

That claimant 1s a good money manager and is pcesently 
aking a coucse in investments. 

That claimant does not need any of the workers' compensation 
enef1ts for living expenses. 

That the ceason claimant wants a commutat,~n is so that she 
an invest the money. 

That claimant would most likely rece i ve more money over her 
lifetime by having a commutation and investing the pcoceeds than 
by being paid on a periodic basis during the peciod of her 
entitlement. 

CONCLUSIONS OF LAW 

The period during which claimant 1s entitl ed to compensation 
benefits is definitely determinable. 

It is in claimant's best intecest to have a commutation. 

ORDER 

THEREFORE, it is ordered that claimant be granted a full 
commutation of future benefits. 

As the amount of payments previously paid and the future 
payments to be made will change up to the da t e this decision 
becomes final, the part i es shall resubmit the current payment 
status so that the commutation can be computed. 

Defendants are to pay the costs o f th i s action. 

A final report is to be filed upon payment of this a ward. 

Signed and filed this 30th 

Appealed to District Court; 
Affirmed 

day of December, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA I NDUSTRIAL COMMISSIONER 

HARVEY G. SUEHL, 

Claimant, 

vs. 

ALLIED STRUCTURAL STEEL CO., 

Employer, 

and 

COMM ERCIAL UNION INSURANCE CO.,: 

Insurance Carrier, 
Defendants. 

File No. 677380 

A P F E A L 

D E C I S I O N 

STATEMENT OF THE CASE 

Claimant appeals from a proposed decision in arbitration 
whecein claimant was denied temporary disability benefits and 
medical expenses, and it was ordered that he take nothing from 
the arbitration proceeding. 

The record on appeal consists of the hearing transccipt 
which contains the testimony of claimant and Barbara M. Suehl; 
claimant's exhibit 1, a letter dated September 10, 1981 from 
Saad1 Albaghdadi, M. D., with an accompanying report of a cardiac 
catheteri2ation; claimant's e xhibit 2, a letter dated Octobec 
14, 1981 from Robert L. Fcye, M.D.; claimant's exhibit 4, a 
letter dated March 29, 1982 from Robert L. Prye, M.D.; claimant's 
exhibit 5, the deposition of Saadi Albaghdadi, M.D.; claimant's 
exhibit 6, records from Medical Associates; claimant's exhibit 
7, office notes, cecocds, and corcespondence from claimant ' s 
treatment by Saadi Albaghdadi, H.D.; claimant's exhibit 8, a 
list of medical expenses; defendants' exhibit 1, a report of 
consultation from Dr. Albaghdadi; defendants' exhibit 2, a 
history and physical prepared by J. E. O'Donnell; defendants' 
exhibit 3, an office note from Dr. O'Donnell; defendants' 
exhibit 4, a cacdiac isoenzyme report; defendants' exhibit S, a 
cardiac isoen2yme report; defendants' exhibit 6 , a letter dated 
August 25, 1981 from claimant; the deposition of Hartzell 
Schaff, H.D.; and the b<iefs and filings of all parties on 
appeal. 

ISSUE 

Whether the deputy erred in finding that claimant failed to 
carry his burden of establishing that his myocardial infarction 
1n July of 1981 was causally related to the electrical shocks he 
received on July 9, 1981. 

REVIEW OF THE EVIDENCE 

At the time of the hearing the parties stipulated the 
applicable workers' compensation rate, in the event of an award, 
to be $261.90. The parties also stipulated as to the time off 
work (thirteen weeks and two days) and the fairness of the 
medical expenses. (Transccipt, pp. 4-7) 

Claimant was 52 years old and had worked for defendant 
employee for 25 years at the time of the hearing. Be continued 
to work for defendant employer as a foreman in the "fitup• 
department where steel bridges are assembled before being 
constructed at a Job site. Claimant's baae pay was $7.97 per 
houc and he also worked 15 hours of overtime each week. (Tr., 
pp. 10-15) 
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While working on July 9, 1981, claimant received a series of 
220 volt electrical shocks when he touched a steel beam upon 
which an improperly grounded electric drill was lying. After 
receiving the first shock claimant fell backwards onto a steel 
girder which was also charged with the electrical current. He 
also suffered a cut to his right thigh when he threw himself off 
of the girder and landed on a steel plate. (Tr., p. 15-22, 32) 
Claimant testified that he returned to work later on the same 
day, but felt very tired and beat. He recalled soreness through
out his body, most noticably in the left arm and upper chest. 
Claimant did not see a doctor on the day he received the shocks. 
(Tr., pp. 2-28) 

The following day claimant was requested by his supervisor 
and personnel manager to visit the company doctor. He performed 
his normal duties that morning before his medical examination 
and recalled feeling sore and tired. He testified that he did 
not have full strength in his left hand. Claimant described his 
symptoms to Or. York of Medical Associates, and testified that 
no medication or treatment was prescribed. Re recalled that Or. 
York believed the symptoms would clear up by themselves within 
two weeks. (Tr., pp. 28-33) 

Claimant test1f1ed that he continued to work the remainder 
of the week, and was notified through the plant personnel 
department that he was tQ be re-examined by Dr. O'Donnell of 
Medical Associates on July 14, 1981. Claimant testified that he 
in no way initiated the second visit to Medical Associates. He 
recalled that he specifically told or. O'Donnell about the pain 
and weakness in his left arm, and soreness and stiffness through
out his body. Claimant testified that Dr. O'Donnell confirmed 
the findings of Dr. York that no treatment was needed, and did 
not impose any limitation on his activities. (Tr., pp. 33-38) 

Claimant testified that he had no contact with Dr. O'Donnell 
or Dr. York between July 14, 1981 and July 22, 1981. He recalled, 
however, that the pain and soreness 1n his chest had gradually 
worsened during that time period until he felt bad enough to 
call Dr. O'Donnell and check into a hospital on July 22, 1981. 
Claimant had Just begun a family vacation to St. Louis when he 
decided he could no longer take the pain and asked his wife, who 
was driving, to return home. He testified that he had spent a 
sleepless night before entering the hospital on July 22 due to 
pain in his left arm and chest. Dr. O'Donnell took a cardiogram 
of claimant, and referred him to Saad1 Albaghdad1, H.D., on the 
following morning. (Tr., pp. 38-46) 

Claimant recalled that his stay in the hospital lasted 
approximately two weeks, five days of which were spent in an 
intensive care unit. He testified that the pain in his left arm 
and chest would subside for a couple of hours several times each 
day, but he did not regain strength in the left arm. He stated 
that every time the pain returned it was worse. (Tr., pp. 46-50) 
Claimant was released from the hospital, but instructed by or. 
Albaghdad1 not to immediately return to work. He was released 
to work on October 1, 1982 with severe lifting, walking, and 
climbing restrictions. (Claimant's Exhibit 1) 

Claimant testified that he returned to light duty work on 
October 1, 1981, but visited Robert L. Frye, M.D., at Mayo 
Clinic 1n mid-October. He stated that the pain in his arm and 
chest had subsided somewhat, but continued to exist along with 
continued fatigue and shortness of breath. He returned to Mayo 
Clinic 1n early November 1981 where Hartzell Schaff, M.O., 
performed coronary bypass surgery. Claimant was then off work 
from November 9, 1981 through February 10, 1982. (Tr., pp. 51-64) 

Claimant testified that prior to July 9, 1981 he had never 
had a heart attack, nor had he been treated by any doctor for 
heart problems. He stated that he had previously missed only 
one day of work in his 25 years with defendant employer (Tr., pp. 
67-68) Claimant testified that since the surgery he received at 
Mayo Clinic, he no longer has weakness in the left arm, pain in 
the chest, or shortness of breath. (Tr., pp. 72-73) 

Barbara M. Suehl, claimant's wife, testified that claimant's 
condition continually worsened during the week prior to his July 
22 hospitalization. She also testified that claimant had not 
slept well since the day he received the electrical shocks. She 
corroborated claimant's testimony concerning his inability to 
use his left arm and hand. (Tr., pp. 111-119) 

Records from Medical Associates show that claimant was seen 
by Dr. York on July 10, 1981. He complained of sore wrists and 
a cut on the inner thigh. (Cl. Ex., BJ He returned to Meaical 
Associates on July 14, 1981 when he was seen by Dr. O'Donnell, 
who reported: 

This man had a 220 volt electric shock with a 
very obvious bruise of his right inner lower thigh 
and knee and some discoloration. This was about 
five or six days ago. He had no immediate cardiac 
problems. His examination was essentially, I 
think, within normal limits. He has a good many 
Joint aches, especially in his wrists. In the last 
24 hours, he has developed pain in his left hip. 
The x-rays of the pelvis and hip show minimal 
arthritic changes of the left hip Joint. The only 
thing I can conclude here ,s that the sudden 
violence of this shock was such as to twist or 
aggravate his hip slightly. This, I think, may 
have set off his problems. Be 1s to be on relatively 
light duty. (Cl. Ex. 6: Def. Ex. 3) 

Saadi Albaghdadi, M.D., vho specializes 1n cardiology, first 
saw claimant on July 23, 1981. He recorded a history of substernal 
chest pain radiating into the left shoulder and arm for approximately 
three weeks. or. Albaghdad1 recalled that claimant attributed 
his symptoms to electrical shocks he had received, but that the 
chest pains had not been continuous. (Cl. Ex. S, pp. 5-6) Dr. 
Albaghdad, conducted a physical of claimant and noted that he 
was not 1n heart failure. He testified that his initial diagnosis 
was a typical angina, and that claimant had had a nontransmural 
acute anterior wall 1nfarct1on. or. Albaghdad1 initially 
prescribed vasodilators which operate to open periphery arteries 
and allow the heart to work more efficiently. (Cl. Ex. 5, pp. 
12-17) A cardiac catheterization· done on September 4, 1981 

indicated hypokinesis or diminished motion of the anterior wall 
of the heart, a 100 percent occlusion 1n the left anterior 
descending coronary artery, a SO percent occlusion in one of the 
branches of the left circumflex artery, and a 20 percent occlusio 
in the proximal right coronary artery. (Cl. Ex. 5, pp. 17-18; 
Cl. Ex. 7) Or. Albaghdad1 testified that the blockage 1n the 
left descending artery was a plaque (cholesterol deposit on the 
luman of that artery) which could not be surgically removed. 

Dr. Albaghdad1 testified that enzyme tests and electrocardio
grams, which are routinely given to anyone suspected of having 
an acute myocardial infarction, were taken of claimant for three 
consecutive days, beginning on July 22, 1981. The doctor 
explained that enzyme tests are utilized to identify excessive 
CPK, LOH, and SGOT deposits which are indicative of a myocardial 
infarction. He defined myocardial infarction as the death of a 
heart muscle due to obstruction of one of the vessels that 
supply the heart muscles. (CL Ex. S, pp. 9-12) Dr. Albaghdad1 
testified that elevated CPK, LOH and SGOT enzyme levels tend to 
decrease quite rapidly following a myocardial infarction. He 
stated that CPK enzymes will return to normal levels within 24 
to 72 hours following the infarction, wile LOH enzymes may taKe 
up to a week to return to a normal level. (Cl. Ex. S, p. 28) 

During the deposition taken Hay 10, 1982, or. Albaghdadi 
testified that none of the enzymes tested for were elevated. 
(Cl. Ex. S, p. 28) An isoenzyme report from July 22, 1981, 
however, shows increased LOH and CPK fraction present. (Cl. Ex. 
7; Def. Ex. 5) An isoenzyme report from July 23, 1981 revealed 
an increased LOH fraction which is greater than LDT and the 
presence of CPK. (Cl. Ex. 1: Def. Ex. 4) Dr. Albaghdad1 wrote 
at the time of his first consultation that claimant's "serum 
enzyme elevations are def1n1tely due to his Ml since the electro· 
cution occurred approximately 2 weeks ago and enzymes from 
muscle destruction had already been gone by now.• (Cl. Ex. 7; 
Def. Ex. 1) 

Dr. Albaghdadi was of the opinion that the electrical shocks 
received by claimant were probably the reason for him to have 
had a myocardial infarction at the time he did. When asked what 
role the electrical shocks played in the development of the 
plaque which occluded the left anterior descending artery, the 
following ensued: 

A. It would not have been a cause to form the 
plaque, but I will say that 1t had probably been 
the reason for him to have the heart attack at the 
time. 

Q. ~hy do you feel that way, doctor? 

A. Well, because of the stress that was involved 
with the shock itself. The painful shock ,s 
something that has to be considered, and the fact 
that he may have had gone into spasm -- his coronary 
artery may have gone into spasm to account for what 
he had had. Remember that the patient had not had 
any symptoms of chest pains or arm pain, or anything 
like that, prior to that episode. 

Q. When you say that the arteries may have gone 
into spasm, 1s there any way, based on the period 
of time that you examined him and the studies that 
you ran, that you could verify whether there had, 
in fact, been spasms? 

A. Clinically, no. 

A. That 1s correct. Now, 1t is conceivable that a 
clot may have formed on top of the plaque at the 
time of the shock, or immediately thereafter, to 
explain as to why this plaque looked as much 
narrowed as 1t had when he was catheterized. We 
would have to have catheterized him before to see 
what, actually, 1t had been. We do not think 
electrical shock would increase the plaque size. 
What we are looking at is a plaque with narrowing. 
Whether or not this is on top of some clot, we 
cannot tell. 

Q. In other words, you're telling us that a clot 
may have formed or come into place prior to the 
precise day of your catheterization, but you 
couldn't tell us precisely when that would happen? 

A. That is correct. 

Q. Okay. You mentioned earlier that an -- I 
believe you said an electrically-induced spasm of 
the artery might play a role in thc development of 
the myocardial infarction. 

A. Yes. 

Q. How would that happen, doctor? 

A. Arteries can go into spasm from any stimulation; 
including electrical st1mulat1on. Again, this is a 
clinical Judgment. To be absolutely sure, you have 
to catheterize a patient at the time of his shock 
to tell for sure. 

Q. And that, of course, was not done 1n this case? 

A. That was not done here. 

Q. Doctor, in the course of your professional 
practice, do you treat patients who develop -- or 
who subsequently are found to have occlusive 
arteries who have no identif1a~f~ trauma or event 
that precedes their myocardial 1nfarct1on? 

A. Yes. 
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Q. In those instances where there 1s no identifiable 
trauma that precedes the infarction, to what do you 
attribute, ord1nar1ly, the fact that they have had 
a heart attack? 

A. ~ell, the evidence now is that a clot may form 
on that plaque, and that's why streptokinase 
therapy is now available to dissolve clots in the 
acute phase of an acute myocardial infarction; and 
that would be done w1th1n three or four hours after 
a heart attack. And, of course, from autopsy 
studies people have seen clots forming on plaques. 

Q. Is thete any way to predict or indicate the 
conditions that will cause a clot to form on a 
plaque? 

A. Again, this is a hypothesis from autopsy 
studies; that an ulcer may form on the top of the 
plaque which induces a formation -- platelet 
formation aggregation on the plaque surface on the 
ulcer and eventually form a clot. Not only that, 
we know now that spasm can also be induced on top 
of this complex mechanism -- a plaque, a clot and a 
spasm -- to produce a heart attack, and this has 
been demonstrated in the catheterization laboratory. 

Q. In Hr. Suehl's case, did any of your tests rule 
out1 the possibility of the clot developing on the 
t'laque, such as we've been discussing? 

A. llo. 

Q. I confess that I got lost Just slightly, doctor. 

Did the electrical shock, in your opinion, 
cause the actual occlusion or blockage of the left 
descending artery? 

A. Host likely so, yes. 

Q. Bow is that, doctor? 

A. We think 1t is probably a spasm, probably; also 
a clot on top of the plaque that produces that. 

Q. But can an electrical shock cause or develop 
the clot that forms on the plaque, or do you know 
that? 

A. Nobody knows that -- at least I don't know. 

Q. I gather at this point, since the catheteriza
tion was done so late, we don't know how occluded 
the left descending artery was, say, the day of his 
attack or within a week of his attack --

A. That is correct. 

0, -- is that correct? 

HR. SIVRIGHT: Wait a minute, now. What do you 
mean by "attack"? 

HR. SHEPLER: I mean his -- that's a good point. 
His electrical shock. 

THE WITNESS: We don't know. 

Q. Is there at least, doctor, a medical possibility 
that there was a very serious if not total occlusion 
of that left descending artery prior to the date of 
the electrical shock? 

A. We really don't know that. 
(Cl. Ex. 5, pp. 27-36) 

Dr. Albaghdadi released claimant to return to light duty 
rk on September l, 1981. Claimant was restricted from climbing, 
d was restricted from lifting over 10 pounds and walking more 
an one-half mile. (Cl. Ex. 7) 

Robert L. Frye, H.D., of Mayo Clinic, wrote to Dr. Albaghdadi 
letter dated October 14, 1981 that he considered claimant a 

ndidate for heart bypass surgery. He also casually related 
aimant's cond1t1on at that time and the electrical ~hocks: 

I would conclude from all this that I think his 
infarct is associated with the electrical inJury 
that took place. We obviously cannot be sure what 
sort of lesion was present before the electric 
shock but whatever it was it seems distress induced 
with such an event makes the association difficult 
to avoid. He tells me that he really began to have 
this constricting substernal chest distress the 
afternoon of the shock , and I would presume there 
is a relationship between this and his subsequent 
cardiac event. (Cl. Ex. 2) 

The following was written by Dr. Frye in a March 29, 1982 
tter addressed to claimant's counsel: 

Thank you for your note of March 2, 1982, in 
regard to Hr. Harvey Soehl. It was my feeling that 
the electric shock experienced by Hr. Soehl did 
play a role in the subsequent heart attack as I 
have stated in my prior communications with Hr. 
Dean Peters and Dr. Saadi Albaghadi (sic). It 
seems likely he had preexisting disease in his 
coronary arteries , but the stress associated with 
such an event as the electrical shock must have 
resulted in a significant increase in the o xygen 
demands of the heart. This in combination perhaps 
with the preexisting narrowing of the corord'Y 
artery could lead to a situation that could ~ause 

damage to the heart muscle. In support of this 
conclusion is that according to our history, he 
began to have constricting substernal chest pain 
the afternoon of the shock, and it was on this 
bas1s that I felt that it was not an unreasonable 
assumption that there was a contributory effect of 
the electric shock to his subsequent cardiac status. 
(Cl. Ex. 4) 

Hartzell Schaff, H.D., a thoracic cardiovascular surgeon at 
Mayo Clinic, first saw claimant on October 8, 1981, on referral 
from Dr. Frye. Dr. Schaff performed surgery on claimant to 

,bypass the occlusion on the left anterior descending coronary 
artery. He believed the blockage to be total, stating that it 
was typ1cal of atherosclerosis which is a process of aging and 
degeneration of the arterial wall. Dr. Schaff noted that the 
development of atherosclerosis may be related to many factors 
including hypertension, cholesterol problems, and family history. 
He testified that it was speculative as to how long the occlusion 
had been present or 1n the process of forming, but that it had 
probably taken place over a period of months to years prior to 
surgery. While Dr. Schaff was unable to say that there had not 
been a myocardial infarction because he was unable to observe 
the internal portions of the heart, he noted that there was no 
evidence of transmural scar on the surface of the heart which 
would be indicative of an infarction. (Schaff Dep., pp. 3-10) 

Dr. Schaff responded as follows when questioned as to what 
caused claimant's appar~nt myocardial infarction on or about 
July 21 of 1981: 

A. In the vast maJority of patients who present 
for coronary bypass surgery who have had myocardial 
infarctions, we know that atherosclerosis and 
subtotal or total occlusion of coronary arteries is 
present. In that context, patients who have 
myocardial infarctions have diminished coronary 
blood supply and at some point the coronary blood 
supply is exceeded by the demand for oxygen from 
the heart. In that situation infarction develops. 

From my examination and from review of Hr. 
Suehl's catheterization we know that he had obstruc
tion of the le!t arterior desending coronary ar t ery. 
(Schaff Dep., pp. 12-13) 

A. The narrowing 1n the coronary artery reduces 
coronary blood flow, and infarction is a resul t of 
reduced coronary blood flow. When the demand for 
oxygen supply on the heart exceeds that capability, 
it's unlikely that anybody would ever develop a 
myocardial infarction without obstruction. Many 
patients with obstructions who don't have demands 
that exceed the limits of the coronary circulation 
don't have infarct1ons. 

Q. Do you have an opinion then based upon a 
reasonable degree of medical certainty, again based 
upon your training and experience and your treatment 
and care of Hr. Soehl, as to whether or not the 
occlusion of the left anterior descending artery 
was a substantial contributing factor to the 
apparent myocardial infarction sustained by Hr. Soehl 
on or about July 21 of 1981? 

A. Yes, I believe that it was a substantial 
contributing factor to the myocardial infarction. 

Q. Doctor, based upon your training in your field 
of experience, is there any known relationship 
between an electrical shock and formation, subsequent 
formation, of occlusion such as you found in Mr. Suehl's 
left anterior descend1ng artery? 

A. I'm not aware of information in regard to 
formation of athrosclerosis (s1c) subsequent to 
electrical shock. 

Q. rs there anything physically about introducing 
an electrical current into a human body that could 
e xplain or could cause, in your opinion, formation 
of such an occlusion? 

A. I think it's unlikely that an electrical shock 
would produce atherosclerosis during the time frame 
that we are discussing. 

Q. In other words, f1◊m July of 1981 until the 
time when you saw 1t in your operation of November 
of 1981? 

A. Right. 
(Schaff Dep., pp. 12-17) 

Dr. Schaff later had the following exchanges with claimant ' s 
counsel: 

Q. Okay. Doctor, Hr. Suehl ls not contending that 
the electrical shocks which he experienced on or 
about July 9, 1981, produced atherosclerosis or the 
heart disease whi ch , of course, would develop over 
time. Since he was asymptomatic prior to those 
shocks and after those shocks did experience chest 
pa,n which radiated into his arm, left arm, I 
believe, is it fair to say that the electrical 
shocks produced stress which therefore placed his 
heart in a position where it could not supply the 
demands brought about by that stress because of the 
pre-existing occlusions? 

A. That ' s (sic) seems to be the point we are 
trying to determine and I'm not sure I would be 
able to say one way or another whether or not that 
did happen. 
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Q. Why not? 

A. Because I didn't see him at the time that the 
shocks occurred. I didn't see him shortly after 
when he developed the angina. I'm not sure how 1 
would prove that it did if I did see him at that 
time. I'm not sure 1£ there 1s a measurement or 
clinical test that I can come up with to say with 
certainty. 

Q. Do you feel that the electrical shock was a 
substantial _factor in bringing about any of the 
cond1t1ons in Mr. Suehl that began to manifest 
themselves after the Plectrical shock? 

A. I think that it's speculative as to whether the 
shock was a factor that increased his oxygen 
demands and resulted in an infarction, and I don't 
presume to be able to give you the answer one way 
or the other. 

Q. That 1s possible? 

A. That lS a possib\lity. I don't think lt 
relates to his angina for which he was treated with 
bypass surgery. 
(Schaff Oep., pp. 21-24) 

Dr. Schaff testified that there were no complications with 
claimant's bypass surgery, and advised him that he could resume 
normal act1vit1es after six weeks. The doctor 1nd1cated that 
the survival rate for patients who have had similar surgecy is 
98 percent ovec five years, and relief of angina 1s excellent. 
(Schaff Oep., pp. 17-18) 

APPLICABLE LAW 

Claimant has the burden of proving by a pceponderance of the 
evidence that he received an inJury on July 9, 1981 which arose 
out of and 1n the course of his employment. McDowell v. Town of 
Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central 
Telephone co,, 261 Iowa 352, 154 N.W.2d 128 (1967). 

A determination that an injury •arises out of" the employment 
contemplates a causal connection between the conditions under 
which the work was performed and the resulting injury; i.e., the 
1nJury followed as a natural incident of the work. Hussleman, 
261 Iowa 352, 154 N.W.2d 128; Reddick v. Grand Union Tea Co., 
230 Iowa 108; 296 N.W. 800 (19 ). 

It was stated 1n McClure v. Union, et al., Counties, 188 N.W.2d 
283 ( Iowa 1971 l that, '" in the coucse of• the employment refers 
to time, place and circumstances of the injury •.•• An inJury 
occurs in the course of employment when it is within the period 
of empl?yment at a place where the employee reasonably may be 
performing his duties, and while he is fulfilling those duties 
or engaged in doing something incidental thereto.• 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of July 9, 1981 is causally related 
to the disability on which he now bases his claim. Bodish v. 
Fischer, Inc., 257 Iowa 516,133 N.W.2d 867 (1965). Lindahl ·v. 
L. 0. Bo~¥s, 236 Iowa 296, 18 N.W.2d 607 (1945). A possibility 
1s insuf cient; a probability is necessary. Burt v. John Deere 
Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (1955). The 
question of causal connection 1s essentially within the domain 
of expert testimony. Bradshaw v. Iowa Methodist Hospital, 251 
Iowa 375, 101 N.W.2d 167 (l960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need no't'li'e' 
couched in definite, positive or unequivocal language. Sondag v. 
Perris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expert opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an oplnioilis for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 
N.W.2d 867. See dlSO Musselman, 261 Iowa 352, 154 N.W.2d 128. 

While a claimant is not entitled to compensation for the 
results of a preexisting inJury or disease, the mere existence 
at the time of a subsequent inJury 1s not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W,2d 756, 
(1956). If the clalmant had a preexisting condition or disability 
that is aggravated, accelerated, worsened oc lighted up so that 
it results in disability, claimant is entitled to recover. 
Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812, 
(l962). 

rn Sondag, 220 N.W.2d 903 the Iowa Supreme Court identified 
the circumstances under which workers' compensation can be 
awarded in cases involving a preexisting heart condition. The 
opinion stated: 

In this Jurisdiction a claimant with a pre-existing 
circulatory or heart condition has been permitted, 
upon proper medical proof, to recover workmen's 
compensation under at least two concepts of work-related 
causation. 

In the ficst situation the work ordinarily 
requires heavy exertions which, superimposed on an 
already-defective heart, aggravates or accelerates 
the condition, resulting in compensable injury .•.• 
Claimant in such a case is aided by our liberal 
rule permitting compensation for personal injury 
even though it does not arise out of an •accident• 
or •special incident• or •unusual occurrence.• 

In the second situation compensation 1s allowed 
when the medical testimony shows an instance of 
unusually strenuous employment exertion, imposed 
upon a pre-existing diseased condition, results in 
a heart inJury. 

The court in Sondag cited with apparent approval IA Larson 
Workmen's Compensation Law, S38.83 a t 7-172 which states: 

"But when the employee contributes some personal 
element of risk--e.g., by having • • • a personal 
disease--we have seen that the employment must 
contribute something substantial to increase the 
r 1s k. * * • 

•1n heart cases, the effect of applying this 
distinction would be forthright: 

0 If there is some personal causal contribution 
in the form of a previously weakened or diseased 
heart, the employment contribution must take the 
form of an exertion greater than that of nonemploy
ment life. • • • Note that the compacison is not 
with this employee ' s usual exertion in his employ
ment but with the exertions of normal nonemployment 
ITie of this or any other person.• 

ANALYSIS 

At the outset it is noted that no dispute exists as to the 
fact that claimant suffered an inJury ( a series of electrical 
shocks) arising out of and in the course of his employment on 
July 9, 1981. It is also evident from the record that claimant 
suffered a myocardial infarction on either July 21, 1981 or July 
22, 1981. The sole issue to be decided upon appeal of this case 
is whether or not claimant's myocardial infarction was causally 
related to the electr1cal shocks he received on July 9, 1981. 

In concluding that claimant failed to carry the burden of 
establishing a causal relationship between the electrical shocks 
and his myocardial infarction the deputy pointed to several 
problems with the medical evidence presented. Claimant essentlal.f 
argues on ~ppeal that the deputy incorrectly analyzed the 
medical evidence. After having reviewed the medical evidence 
submitted by all parties it is concluded that while some of the 
evidence states that there was a possibility of a causal relation
ship between the electrical shocks and claimant's infarction, 
the evidence taken as a whole does not establish a medical 
probability of a causal relationship. 

The evidence most favorable to claimant's case comes out the 
deposition testimony of Or. Albaghdadi wherein he opined that 
the electrical shocks caused a blockage of the left descending 
artery and the subsequent myocardial infarction. Dr. Albaghdadi 
explained that a plaque had formed in the artery, and that a 
clot conceivably may have formed at the time of the shock if the 
artery went into spasm. Shortly after promoting his spasm 
theory, however, Dr. Albaghdadi admitted that there was no 
cl1n1cal means to verify whether there had been arterial spasms. 
He also d1scred1ted his own theory by stating that no one knows 
whether an electrical shock to the body could cause or develop a 
clot in the heart arteries, and further, that if a clot had been 
found on the plaque there would be no clinical means of determining 
how long it had existed. Dr. Albaghdadi appeared to have 
difficulty in accurately recalling claimant's medical history 
and treatment. He insisted throughout most of his deposition 
(including the sections where his •arterial spasm theory• was 
promoted) that claimant's serum enzyme levels had not become 
elevated. Medical records prepared by Dr. Albaghdadi, however, 
clearly indicate elevated serum enzyme levels on July 22 and 
July 23, 1981. In one of his notes Dr. Albaghdadi specifically 
noted that elevated levels were attributable to myocardial 
infarction since any elevation due to the electrical shocks 
would have decreased ducing the interceding two weeks. As was 
suggested by the deputy, the temporal relationships involved in 
the sequence of this case appear to further void the spasm 
theory as a trigger to claimant's myocardial infarction. 

Dr. Frye indicated in several correspondence that there was 
a causal connection between the electrical shocks and the 
myocardial infarction. The deputy properly noted, however, that 
Dr. Frye's opinion was based upon a history of substernal chest 
pain since July 9, 1981 (the date of the shocks) which is not 
supported in the records of Dr. York and or. O' Donnell. Although 
claimant contends that he specifically advised Or. York on July 
10, 1981 of chest pain radiating into the left arm, no report or 
letter from Dr. York confirmed that history. Dr. O'Donnell, 
after examining claimant on July 14, 1981, deta1led the development 
of pain 1n claimant's hip, but specifically stated that there 
were •no immediate coronary problems.• It seems reasonable to 
assume that Dr. O'Donnell would not have made such a statement 
had symptoms of substernal chest pain been exposed to him at the 
time of the examination. The absence of any other medical 
evidence covering the time from July 9, 1981 to July 21, 1981 
which would indicate symptoms of cardiac problems has a very 
detrimental effect upon claimant ' s case. 

Dr. Schaff, who performed surgery on claimant, testified 
that claimant had a preexisting blockage of the left anterior 
descending artery which was typical of atherosclerosis . He 
explained that atherosclerosis ls the process of aging and 
degeneration of the arterial walls and Is caused by a variety of 
factors such as hypertension and cholesterol problems. He was 
unconvinced that an electrical shock could produce atherosclerosis, 
particularly during the time frame of July of 1981 through 
November of 1981 (the date of surgery). Dr. Schaff stated that 
lt would be purely speculative to say whether a shock was a 
factor which increased oxygen demand and resulted in an infarction. 

Taken as a whole, the medical evidence pr esented is found to 
be overly vague and incons1stant to support a conclusion that 
claimant's myocardial infarct ion was.causally related to the 
electrical shocks he received. No ertor 1s found in the deputy's 
analysis of the medical evidence. 
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FINDINGS OP PACT 

1. Cla1mant received two electr1cal shocks on July 9, 1981 
which arose out of and in the course of his employment. 

2. Claimant did not demonstrate symptoms of substernal 
chest pa1n or left arm pa1n on July 9, 1981. 

J. Claimant was exper1encing no immed1ate card1ac problems 
on July 14, 1981. -4. Claimant cont1nued to work throughout the week during 
wh1ch he received the electrical shocks. 

5. Claimant exper1enced chest pains on July 21, 1981 while 
riding 1n a car during a family vacation. 

6. Claimant entered a hospital on July 22, 1981. 

7. Claimant's cardiac enzyme levels were elevated on July 
22, 1981 and July 23, 1981, ind1cative of a myocardial infarct1on 
within the previous 72 hours. 

8. A cardiac catheterization done 1n September of 1981 
showed a 100 percent occlusion of the left anter1or descend1ng 
artery. 

9. Cla1mant suffered from atherosclerosis (the process of 
dg1ng and degeneration of the arter1al walls). 

10. The occlusion of claimant's left anterior descending 
artery developed over a per1od of months to years, however, the 
precise date of its formation is not determinable. 

11. The development of atherosclerosis is related to factors 
such as hypertension, cholesterol problems, and family h1story. 

12. The electrical shocks suffered by claimant on July 9, 
1981 did not materially aggravate claimant's preexisting arterial 
occlus1on. 

13. Claimant underwent surgery in November of 1981 to bypass 
the occlusion in his left anterior artery. 

CONCLUSION OF LAW 

Claimant has not met the burden of proving a causal connection 
Detween the electrical shocks he received on July 9, 1981 and 
h1s subsequent myocardial infarction. 

WHEREFORE, the deputy ' s dec1sion filed October 13, 1982 is 
affirmed. 

THEREFORE, it is ordered that claimant take noth1ng from 
these proceedings. 

Defendants are to pay the costs of the arbitration proceeding. 
The claimant is to pay the costs of the appeal. 

Signed and filed this 28th day of July, 1983. 

BEFORE THE IOwA INDUSTRIAL COMMISSIONER 

CArHERINE SwAN, 

vs. 

INDUSTRIAL eNGINEERING 
EJU I PM ENT CO. , 

Employer, 

and 

File No. 720422 

A R B I T R A r I O N 

D e C I S I O N 

TRAVELERS INSURANCE COMPAriY, 

Insurance Carrier, 
oe fendants. 

HITROOUCTION 

This 1s a proceed1ng in arb1tration brought by Catherine 
s~an, claimant, aga1nst Industrial Engineering Equip~ent Co., 
employ~c, ~nJ Travelers Insurance Comp3ny, insurance carrier, 
defendants, to recover benef,ts under the Iowa workers' Compen
sat1on Act for an alleged occup,t1onal d1sease arising out of 
and in the course of her employment. It came on for hearing on 
April 23, 1984 at the 8icentenn1al Building in Davenport, Iowa. 
It was considered fully submitted at that time. 

A f1rst report of injury was filed January 7, 1983. No 
other f1lings h>ve been made. 

At the time of hearing the parties stipul3ted to a rate of 
compensation in the event of an award of $164.89, to time off 
from September 28, 1980 through January 3, 1981, to fairness of 
the medical expenses and to a conversion date for permanent 
partial d1sability of January 31, 1981. Pos•~ear,ng, the 
parties agreed to total medical expenses inc,rred to date of 
$4,164.55. 

The record in this matter consists of the test1mony of 
claimant and Don Pedersen; claimant's exhibit l, a series of 
medical reports; defendants' exhibit A, medical records from a 
hospit1lization of April 19, 1979; defendants' exhibit 8, notes 
from Douglas vickstrom, M.O.; defendants' exhibit C, a letter 
from or. Vickstrom dated January 17, 1983; defendants' exhibit 
O, a letter from Or. Vickstrom dated February 13, 1984; defendants' 
exhibit E, a letter from Pedersen dated December 3, 1980; 
defendants' exhibit G, a letter from Pedersen dated Pebruary 2, 
1981; defendants' exhibit H, a letter from Mary Ellen P~dgitt 
dated October 27, 1981; and defendants' exhibit I, the deposition 
of the claimant. 

ISSUES 

The issues in th1s matter are whether or not claimant's 
occupat1onal disease arose out of and in the course of her 
employment; whether or not there is a causal relationship 
between that in3ury and any disability she may now suffer; 
whether or n~t she is entitled to healing period and permanent 
partial disab1lity benefits. Defendants have raised the defenses 
of statute of limitations and notice. 

STATEMENT OF THE CASE 

Sixty-two year old married claimant, a non-smoker, testif1ed 
to a sixth grade education. Her only training post sixth grade 
has been what she has received on the Job. Her work career 
began in the 1940's when she ran a punch press and another 
mach1ne 1n a manufacturing process that made small pieces for a 
large boat propeller. with the end of the war, she was laid off. 
In the early 1950's she went to work for a company that made gun 
cleaners operating an electric screw machine and occasionally a 
dr1ll press. She read no blueprints and did not actually set up 
the machines herself. , 

In 1952 or 1953 she learned that defendant e~ployer was 
hiring people and she applied for a job at more money. She 
described the work of the company as making motors, repairing 
welders, wiring transformers and doing requested mach1ne work. 

Her own personal work v3ried with what she was told by her 
boss to do. She sometimes made coils, stripped motors or 
cleaned parts. The latter operation entailed soaking parts for 
as long as overnight in a solvent and then wash1ng them in the 
morning with cold water. She also worked w1th epoxy which she 
heated on a hot plate and then mixed with a catalyst. Her work 
was in an open shop where welding and painting were done. 

In 1958 she was off work following an 1nc1dent in which she 
opened an oven where two large transformers were being processed. 
She was hit by fumes. She experienced burning in her throat. 
She ~as able to return to work and was not bothered thereafter. 
She was unsure whether or not she got compensation. She also 
spoke of trouble with her back and a problem with her thumb. 
She believed she received group benefits for these rather than 
workers• compensation. 

Claimant testified both that prior to 1979 she complained 
about fumes and that she d1d not complain about fumes. 

Claimant recalled that her first episode of breathing 
trouble occurred in April or May of 1979. At that time she was 
going on a fishing trip with her spouse. Sh~ was tired from 
working overtime. Ber work had involved clean1ng clips and 
putting solder on them--a job produc1ng fumes. She left work 
with an awful taste in her mouth and burning in her nose. She 
had trouble breath1ng on the day they arrived. ~hen her wheezing 
was not better the following morning, she was hospitalized and 
given oxygen. She denied relating her trouble to her work. She 
testified: 

J. At that t1me then in 1979 when you were hospitalized 
in ~issouri, did you feel or believe that your work 
env1ronment had caused this respiratory problem? 

A. I don't know. I W3S so SlCk. I didn't think 
nothing about 1t, really. 

). 01d you talk about that aspect of it with your 
doctor at all 1n Missouri? 

A. No. It n~ver come up and he never asked me. 
(Swan dep., p. 17 11. 5-14) 

Following her return to work in 1979, she noticed difficulty 
breathing when she was in the area of the sandblaster, when she 
dipped obJects into hot varnish, when she was around parts that 
had been soake:l in solvPnt or when spray welding was done. Some 
of these conditions tr,ublcd her before 1979. 

Her care was transferred to her family physic1an, or. Fesenmeyer, 
who 3ave her medication but no diagnosis. She com.~enced a 
series of allergy tests in an attempt to discern her trouble. 
She ~as refereed to an allergist. She denied being told by Dr. 
Fesenmeyer that her problem might be related to her work. 

In September of 1980 she was taking medication. when her 
cond1t1on did not improve, she was placed in the hospital and 
3iven oxygen. Dur1ng this admission Or. Vickstrom was called 1n 
consultation. when sh~ was told she could return to work 1n 
December, she spoke with Don Pedersen at the company about 
stay1ng off work foe the remainder of the month and she was 
allowed to do so under a personal leave of absence. 

She remembered the circumstances of her return to work 
tnusly: or. Vickstrom wanted to see if going to the shop would 
cause her to have a reaction. Prior to th1s time she did not 
think her trouble was anything related to her work. She eased 
into work and took her ~edication. She wound coils in an area 
near clean1ng tanks. She became hoarse and had difficulty 
breathing. She reported the difficulties. Near the end of the 
month she called Or. Vickstrom and went on Predn1sone. She was 
told she had asthma and could not work in fumes. 

After receiving the above information from her doctor she 
saw Pedersen and told him she was retir1ng. She asserted that 
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it was a t this time she decided her trouble was caused by the 
fumes. When she gave her deposition she was questioned: 

J . During the course of that hospitalization, did 
anyone discuss with you t he possibility that your 
wor k environment could be the cause or one cause of 
your physical problems? 

A. Not until I went back , because they wouldn't 
say until I went back 1nto the shop to work. 

o. I guess I am confused then. rihen you were 
hospitalized in September of 1980, did someone, one 
of your doctors, Vickstrom or Pesenmeyer, tell you 
wor k was a cause of this breathing difficulty? 

A. He didn't talk to me about t hat. Be just told 
me he wanted me to go back in the shop to ma ke 
sure, to see if that would flare me up again. 

~- So he discussed - 1th you going back to the shop 
might cause you some problems. 

A. He told me that he wasn't probably sure either 
until I went back into the shop to work. 

~- But did you discuss with him the possibility 
that wor k might be a cause of your problem then and 
you were going to check it out by going back to 
work and see if that 1s what 1t was? 

A. No. Be suggested I go back, because I was a 
little bit leery about even going back in the shop. 

Q. Why were you leery about going back to the shop? 

A. Because I had such a bad time with my breathing, 
I was very scared. 

Q. riere you concerned that going back to work 
might aggravate your condition? 

A. I was concecned, yes. 
p. 31 11. 1-16) 

(Swan d9p., p. 30 11. 10-25; 

Claimant retired as of January 31, 1981 at which time she 
was having breathing trouble due in part at least to not breathing 
regularly and to a sore throat. Her spouse has been retired ten 
years. At present she has no volunteer community activities and 
pursues no hobbies, but she works 1n the yard in the summertime. 

Although she has not been hospitalized since she stopped 
working, her breathing is thrown off by act1v1ty and she may 
cough up phlegm. She has to sit down to catch her breath. She 
tries not to overexert. Because she is unable to do her work at 
home, she 1s certain no one would hire her. She claimed that 
she must be careful where she goes as she 1s bothered by diesel 
fuel, exhaust fumes, smoke and even cert~in odors from stores. 
She went to some governmental office when she was well enough 
after her retirement to see about benefits. She was sent to job 
service. She said that she would have gone out for a JOb 1f 
they had sent her to any. She has made no application for work 
and has no 1ntent1on of seek ing a position. 

Claimant acknowledged some trouble reading and doubted that 
she could work as a receptionist or secretary. 

She testified that her occupation has been ~otoc winder. 
She thought that she would need an enclosed room to be able to 
pursue this occupation. She admitted tha t fiberglass which 1s 
used as insulation would bother her. 

Claimant denied episodes of bronchitts in the fall or 
wheezing before 1979 as or. will 1amson had reported in his 
history. There was also an error 1n or. Vickstrom's history in 
that she did not go back to work until January of 1981. 

In retrospect claimant was able to see that solder fumes 
bothered her before 1979, but she did not connect them with 
being sick. At some point she was provided with a mask to use 
when she was working ~tth epoxy. That provision was made before 
her Missouri hosp1tal1zat1on. use of the mask helped. ~asks 
were also sometimes worn when work was being done wtth powdered 
asbestos. She had not trted to work with a mask and filter 
after November of 1980 and she had not asked defendant employer 
for a job away from fumes. 

Claimant's use of nitroglycerin for chest pain has been 
uneffected by her cet1cement. She takes Prednisone when she has 
a flareup of breathing trouble. She 1s not certain what occasions 
the fla•eups, but she 1s troubled by fumes. 

Don Pedersen, vice president of defendant employer, testified 
that the company first learned claimant was making claim for 
11sabil1ty in December of 1982 when 1t received a letter from 
her attorney. He acknowledged, ho- ever, that pr,or to that time 
they knew th3t claimant had a medical problem, that claimant 
felt unable to continue work1ng, and that fumes were creating 
problems with claimant's respiratory system. fhe latter knowledge 
was obta1ned in late 1980 or early 1981. 

Reg,cding the circumstances surrounding claimant ' s return to 
work Pedersen recalled: or. Vickstcom was mistaken 1n that 
clatmant did not return to work before January. In later 
November h~ was advtsed that claimant had been released to 
return to work 1n December. He suggested claimant ,sk foe a 
personal leave ao she was no longer on sick leave and needed to 
have some statuo w1th th~ company to protect her seniority. He 
sent her a letter granting J thirty day leave of absence for 
personal reasons. 

Pedersen reported that claimant's medical expenses had been 
paid by the group plan. Her salary was continued on a f1fty 
percent basts. 

The witness stated that he had handled prior claims 1n 
claimant's behalf, but no claims had been made for breathing 
problems. Because claimant had been a union officer and steward, 
he had discussed with her breathing problems of various employees. 

He specifically remembered a discussion of the metal spraying 
operation, but he did not recollect 1f their conversation was 
about others or claimant herself. 

Blake w1lliamson, ~.o., admitted claimant to the hospital on 
April 17, 1979 at which time auscJltation of the chest revealed 
diffuse cales and chonchi with inspiratory and expiratory 
wheezes bilaterally. Intravenous an t ib1ot1cs and oxygen were 
commenced. A gram s t ain showed some staph and numerous whi t e 
cells. Claimant gave a t wo day history of gradually increasing 
shor t ness of breath, p roductive cough with chest pain, wheez ing 
and ch1ll1ng. She told of previous diagnoses of bronchitis 
which generally occurred 1n the fall and of wheezing which was 
worse with e xertion in cold. The final diagnosis was acute 
bacterial bronchitis. 

Claimant was hospitalized in October of 1980 . Pulmonary 
function studies on October 4 , 1980 showed an PVC of 1.1 litres 
or 41 percent of the predicted value, an PEV 1.0 of 85 litres or 
39 percent of the predicted value, and FEP 25-75 percent of .65 
litres or 12 percent of the predicted value and PEV .5 litres or 
36 percent of the p red i cted value . Post bronchodilat , on the PVC 
improved to 51 percent, the FEV 1.0 to 41 percent and the FEV .5 
to 39 percent. Patient cooperation and understanding were not 
assessed. Tests on October 7, 1980 continued to produce values 
outside the normal range. A sputum test showed gram negative 
rods identified as kl~hs1ella oxytaca. 

During this hospitalization claimant was seen 1n consultation 
by Douglas Vickstrom, ~ .o., who too~ a history of recurrent 
episodes of wheezing which had been intermittently severe and 
went back over a year and a half. Claimant did no t recall 
anyth i ng that led to the flareup, but she described exposure to 
cigarette smoke and fumes from canned heat. She told of using 
bronchometers over the past year and a half . Claimant was foun1 
to be retaining carbon diox ide. On examination there was 
stcidor on insp1rat1on, increased diameter of the chest with 
little movement of the diaphragm and diffuse insp1catocy and 
expiratory wheezes. Or. V1ckstrom's 1mpcess1on was that claimant 
had asth~a of the intrinsic or nonallergic type. Claimant was 
discharged w1tn Tag,met, Hetaprel 1nh•lec, Theo-due and Predn1sone. 

when claimant was seen later in the month she was to continue 
tapering her dosage of Pcedn1sone and add Vancer1l to her 
regimen. 

or. V1ckstrom ' s note of November 20, 1980 states •areathing 
very well except ~hen around solvent fumes. will not be going 
back to work at the shop. • 

Claimant called on January 27, 1981 at which time she was 
compla1n1n9 of a productive cough, chest tightness and wheezing . 
Prednisone and Larotid were ordered. 

Claimant was seen on January 29, 1981 at which time she gave 
a history of developing an upper respiratory infection six days 
before. The doctor observed that fumes were exacerbating 
claimant's wheezing . 

Nitrostat and Valium were prescribed for claimant in July of 
1981. 

In ~ovembec of 1981 claimant developed an upper respiratory 
infection with hoarseness and a productive cough. Scattered 
chonch1 were heard 1n her lungs. 

In 1982 claimant complained of shortness of breath and 
beginning 1n September a productive cough. Predn1sone was 
reinstituted. Claimant had ~heezing. 

Clatmant developed bronchitis 1n early 1983. 

On February 6, 1981 or. V1ckstrom wrote: "There seems to be 
a def1n1te connect ion between the fumes which the patient 1s 
e xposed to with her work and her asthmatic attacks. • 

or. V1ckstrom 1n a letter to the president of defendant 
employee on April 22, 1981 wrote: 

Hrs. Swan has refereed me your letter of 4/16/81 
asking for a doctor ' s statement as to her 1nab1lity 
to continue ~ork1ng. 

~rs. Swan has applied to social Security foe 
d1sabil1ty because of her intrins i c asthma. 
Intrinsic asthma is a type of asthma not related to 
allergy, but related usually to fumes or other 
inhaled 1rr1tants. She has attempted to return to 
woe~. However, her asthma a931n was severely 
e xacerbated. There appears to be a def1n1te 
connection between the fumes associated with her 
work and her asthmatic attacks, thus I fee l the 
patient 1s disabled from her type of wor k . 

or. v1ckstrom updated claimant's history on January 17, 1983 
at which time he reported claimant's discontinuing Predn1sone in 
June of 1981. Predn1sone was reinstated 1n October of 1982 when 
claimant had a flareup of her asthma. The doctor noted claimant 
had 1nterm1ttent bconch1t1s which was treated with antibiotics. 
or. vickstrom ' s most recent report makes note that claimant had 
exacerbation of her wheezing from wor k . 

APPLICABLE LA',i AND ANALYSIS 

Defendants assert that claimant's claim is barred by Iowa 
Code section 85.26 wh1ch provides 1n pact: 

An or1g1nal proceeding foe benef1ts under this 
chapter or chapter 8511, 858, or 86, shall not be 
ma1nta1ned 1n any contested case unless the proceeding 
1s commenced within two years from the date of the 
occurrence of the injury for which benefits are 
claimed or, 1f weekly compensation benefits are 
paid under section 86.13, within three years from 
the date of the last payment of weekly comp~ns~t1on 
benefits. ,. .. 
In ocr v. Lewis Central School Dis rict, 298 ~-~-2d 256, 261 

(Iowa l OJ the supreme court held: "Te l1m i tat1on period 
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~dee section 85.26, The Code 1975, began to run when the 
uployee discovered or in the exercise of reasonable diligence 
~ould have discovered the nature, seriousness and probable 
~mpensable char3cter of the 'inJury causing .•. death or disability 
~r which benef1ts (were) claimed.•• 

Claimant filed a petition on Oecember 22, 1982. It is 
pparent that claimant, a woman with limited education who has 
pent nearly half her life working for defendant employer, 
elied upon her doctors to diagnose her trouble. She denied 
aking any connection between her work and her hospitalization 
n 1979 or having any discussions with Or. will1amson in that 
egard. His diagnosis of acute bacterial bronchitis suggested l 
isease entity rather than a chemical exposure. or. Fesenmeyec 
rovided her with no diagnosis. or. Vickstcom gav~ her no 
robable diagnosis until she went back into the plant and tried 
o work in early 1981. Until that time a causal relationship 
etween her work environment and her symptomatology was speculative. 
here is a note from or. Vickstrom in ~ovember of 1980 which 
efers to solvent fumes, but a subse1uent note indicates "(1)s 
oing to try to return to work part-time will watch for exacerbation 
f wheezin;.• Claimant diligently sought medical care 1n the 
all of 1980. The record viewed as a whole supports the finding 
hat it was not until January of 1981 that claimant discovered 
he nature, seriousness and probable compensable character of 
er condition. 

This matter has been pled as an occupational disease, and it 
ust be determined whether or not claimant has an occupational 
isease which arose out of and in the course of employment. 

In Mcspadden v. Bi9 Ben Coal Co., 288 N.d.2d 181 (1980) the 
owa Supreme Court at 190 provided that "to prove causation of 
n occupational disease, the claimant need only meet the two 
asic requirements imposed by the statutory definition of 
ccupational disease, given in section 85A.8." That section 
,rov ides: 

Occupational diseases shall be only those d1seasea 
which arise out of and ln the co~rse of the employee's 
employment. Such diseases shall have a direct 
causal connection with the employment and must have 
followed as a natural incident thereto from injurious 
exposure occasioned by the nature of the employment. 
Such disease must be incidental to the character of 
the business, occupation or process in which the 
employee was employed and not independent of the 
employment. such disease need not ha~e been 
foreseen or expected but after its contraction it 
must appear to have had its origin in a risk 
connected with the employment and to have resulted 
from that source as an incident and rational 
consequence. A disease which follows from a hazard 
to which an employee has or would have been e➔ually 
exposed outside of said occupation is not compensable 
as an occupational disease. 

In further explanation of section 85A.8, the opinion in 
4cSoadden, said: "First, the disease must be causally related 
:o the exposure to harmful conditions of the field of employment. 
... secondly, those harmful conditions must be more prevalent in 
:he e~ployment concerned than in everyday life or 1n other 
~ccupations." 

Claimant testified to varied tasks in an open shop entailing 
,1ork with solvents, catalysts, epoxy, solder, powdered asbestos 
3nd fiberglass. She had an incident ~ith fumes in 1958. At 
that time she complained of a burning in her throat. She 
3ubsequently was able to return to work unbothered. dhethec or 
not claimant compla1ned about fumes bothering her individually 
prior to 1979 is unclear. She and PeJersen discussed environmental 
problems within the plant, but he did not remember 1f she spoke 
on her own behalf or in her capacity as a union representative. 

Immed1ately prior to her breathing difficulties ,n Missouri, 
claimant had been doing solder in;i •,1hich produced fum-.s. dhen 
she went back to work she had difficulty breathing. Some of the 
difficulty she had experienced before. She was off work foe an 
e xtended period in 1980. On her return to the job in early 
1981, she became hoarse and again had breathing difficulty. 

Or. Vickstcom causally relates the fumes in claimant ' s 
employment environment to her asthmatic attacks. 

Clearly, claimant meets the test of a disease related to 
exposure to harmful conditions within her employmant. The 
undersigned believes that her exposure to such items as solvents, 
catalysts, epoxy, solder, powdered asbestos and fiberglass was 
greater than thlt in everyday life or in other occupations. 

The defendants have raised the affirmative defense of notice. 
Iowa Code section 85.23 provides: 

Unlesa the employer or his representative shall 
have actual knowledge of the occurrence of an 
inJury received within ninety days from the date of 
the occurrence of the injury, or unless the employee 
or someone on his behalf or a dependent or someone 
on his behalf shall give notice thereof to the 
employer within ninety days from the date of the 
occurrence of the injury, no compensation shall be 
1llowed. 

This section contains the "occurrence of the injury• language 
found 1n section 85.26. 

The Iowa Supreme Court in Reddick v. Grand Union Tea Co., 
230 Iowa 108, 296 N.W. 800 (1941) set forth the rule for dealing 
with affirmative defenses. rhe opinion of the court in Reddick 
provided that once claimant sustains the burden of showing that 
an injury arose out of and in the course of employment, claimant 
prevails unless defendant can prove by a preponderance of the 
evidence an affirmative defense. 

In OeLong v. Iowa State Hi9hway Commission, 229 Iowa 700, 
295 tl.W. 91 (1940) the court recognized the industrial commissioner's 
treatment of notice. The commissioner, quot,d in OeLong at 
702-03, 92, wrote: 

that while the weight of the evidence 1s not 
entirely free from doubt, much of which may be due 
to laose of t1me ..• we are of the opinion claimant 
sustained the burden of proof 1n that respect, but 
in this the question upon whom the burden of proof 
may rest is not free from doubt. We are constrained 
to believe that want of such notice is 3n affirmative 
defense and 1f that be true the burden of pr~of 
would r~st upon the defendant. 

The Iowa Supreme Court most recently dealt with notice in 
Robinson v. oepartment of Transportation, 296 N.W.2d 809: 811 
(Iowa 1~80) as follOAS: 

If the actual knowledge requirement were satisfied 
without any information that the injury might be 
work-connected, it should not be necessary to 
allege the injury was work-connected when giving 
the st1tutory notice. In fact, however, 1t is 
necessary to allege the injury was work-connected 
when giving notice. It logically follows that the 
actual knowledge alternative 1s not satisfied 
unless the employer has information putting him on 
notice that the injury may be work-related. 

The purpose of section 85.23 is to alert the 
employer to the possibility of a claim so that an 
investigation of the facts can be made while the 
information is fresh. See Knipe v. Skelgas Co., 
229 Iowa 740, 748, 294 N.W. 880, 884 (1941). In 
view of this purpose, it is reasonable to believe 
the actual knowl~dge alternati~e must include 
information that the injury might be work-connected. 

This is the meaning which has been given the 
actual kno,1ledge requirement under similar statutes 
in other jur1sdict1ons. see, e.g., Bollerer v. 
elenberqer, so N.J. 428, 432, 236 A.2d 138, 140 _ . 
(1967) ("The test is whether a reasonably conscientious 
employee had grounds to suspect the possib1l1ty of 
a potential compensation claim."). The pr1nc1ple 
is stated in 3 A. Larson, riorkmen ' s Compensation S 
78.3l(a), at 15-39 to 15-44 (1976): 

It is not enough, however, that the employer 
through his representatives, be aware (of 
claimant's malady). There m~st in addition 
be some knowledge of accompanying facts 
connecting the inJury or illness with the 
employment, and indicating to a reasonably 
conscientious manager that the case might 
involve a potential compensation claim. 

rie hold that this principle applies to the actual 
knowledge provision of section 85.23. 

Although Pedersen testified that the company first learned 
claimant was making a claim in December of 1982, he acknowledged 
knowing that fumes in claimant's work environment were creating 
problems with her respiratory system. He recalled that claimant 
told him in January that the work environment was adverse to her 
health. rhis deputy industrial commissioner bel1ev2s that the 
employer in this matter had sufficient information to alert a 
•reasonably conscientious manager that the case might involve a 
potential compensation claim." Defendants' affirmative defense 
of notice falls. 

The claimant has the burden of proving by a preponderance of 
the evidence that her occupational disease is the disablement on 
which she now bases her claim. Bodish v. Fischer, Inc., 257 
Iowa 516, 133 N.W.2d 867 (1965). Lindahl v. L. O. B09gs, 236 
Iowa 296, 18 N.d.2d 607 (1945). A possibility is insufficient; 
a probability 1s necessary. Burt v. John Deere Waterloo Tractor 
Works, 247 Iowa 691, 73 N.W.2d 732 (1955). The ~uest1on of 
causal connection is essentially within the domain of expert 
testimony. Bradshaw v. Iowa Method i st Hospital, 251 Iowa 375, 
101 N.d.2d 167 (1960). 

~ed1cal evidence from or. Vickstrom supports a f1nd1ng that 
claimant's disablement 1s related to her occupational disease. 

The next issue to be considered 1s claimant ' s entitlement to 
healing period benefits. At the time of hearing the parties 
stipulated to time off work from September 28, 1980 to January 
3, 1981. Although the evidence is not entirely clear on when 
claimant was released to return to work, it appears she was 
released to return on Oecember 8, 1?80. She then took a personal 
leave. No healing period benefits will be awarded after December 
7, 1980. 

rne remaining issu~ 1s claimant's entitlement to permanent 
partial disability. Iowa Code sections 85A. 4 and 85.5 provide: 

ois~blement defined. Disablement as that term 1s 
used in this chapter is the event or condition 
where an employee becomes actually incapacitated 
from performing his work or from earning e~ual 
wages in other suitable employment because of an 
occupational disease as defined in this chapter in 
the l~st occupation in which such employee is 
inJuriously exposed to the hazards of such disease. 

Compensation payabl~. All employees subJect to the 
provls[ons of this chapter who shall become disabled 
from 1nJur1ous exposure to an occupational disease 
herein designated and defined within the conditions 
limitations and requirements provided herein, sha11' 
receive compensation, reasonable surgical, med1cal, 
ooteopathic, chiropractic, physical rehabilitation, 
nursing and hospital services and supplies therefor, 
and burial expenses as provided in the workers' 
compensation law of Iowa except as otherwise 
provided in this chapter. 

If, however, an employee incurs an occupational 
disease for which he would be entitled to receive 
compensation if he were disabled as provided 
herein, but is able to continue in employment and 



356 REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 

requires medical treatment for said disease, then 
he shall receive reasonable medical services 
therefor. 

Claimant 1s an older worker with a limited education and 
limited work experience. She has become incapacitated from 
performing her work and the likelihood of her earning equal 
wages in other su1table employment is exceedingly remote. 

The Iowa Supreme Court 1n Mcspadden v. Big Ben Coal Co., 288 
N.n.2d 181, 190 (Iowa 1980) discussed the criteria used to 
evaluate industrial disability under Chapter 85 and concluded 
that the criteria could be 3pplied 1n determining the employee's 
capacity to perform work or to earn equal wages in other suitable 
employment. 

Claimant continues to experience exacerbations of her 
respiratory problems. She must avoid fumes and even certain 
odors. She must take medication and use bronchial dilators. 
Claimant's physicians have not provided her with a specific 
functional impairment rating. Claimant is an older worker with 
an extremely limited educaion. Her earnings at the time of her 
retirement were well in excess of minimum wage. 

Claimant's industrial disability might be much greater had 
she not chosen to join her husband in retirement. She has not 
made ,pplicaion for work and she, in fact, testified she had no 
intention of seeking• position. On the other hand, claimant 
has impairment to her lun;s. Claimant's permanent partial 
industrial disability is found to be twenty-five percent. See 
Adelmund v. Viking Pump Division, appeal decision filed October 
31, 1983. 

FINDINGS OP FACT 

WHEREFORE, IT IS FOUND: 

That claimant's petition 1n this matter was ftled December 
22, 1982. 

That claimant is sixty-two (62) years of age. 

That claimant has a sixth grade education. 

That prior to beginning work for defendant employer claimant 
ran various machines in assembly line manufacturing. 

That claimant worked for defendant employer for nearly 
thirty (30) years doing varied Jobs in a open shop using a 
number of different materials including solvents, catalysts, 
epoxy, solder, powdered asbestos and fiberglass. 

That claimant experienced a burning 1n her throat in 1958 
when she was hit by fumes from an oven where transformers ~ere 
be 1ng processed. 

That claimant was hospitalized with breathing problems in 
April of 1979 and with a diagnosis of acute bacterial bronchitis. 

That claimant has never smoked. 

That claimant retired as of January 31, 1981. 

That claimant has made no applications foe work and has no 
intention of seeking a position. 

That claimant continues to have trouble breathing and to 
cough up phle:1m. 

That claimant is bothered by such things as diesel fuel, 
exhaust fumes and smoke. 

That claimant continues to take medication for flareups. 

That Pedersen knew 1n early 1981 that claimant ' s work 
environment was having an adverse effect on her breathing. 

That claimant discovered in January 1981 that her work 
environment was causing her breathing problems. 

That it was not until January of 1981 that claimant discovered 
the nature, seriousness and probable compensable character of 
her condition. 

CONCLUSIONS OF LAw 

rHEREFORE, IT IS CONCLUDED: 

That claimant's petition in arbitrltion filed Decembec 22, 
1982 was filed w1th1n the statute of limitations as set out 1n 
Iowa Code section 85.26. 

That claimant has established an occupational disease 
arising out of and in the course of her employment. 

That defendants have failed to establish the affirmative 
defense of notice. 

That claimant has established her occupational disease is a 
cause of her disablement. 

That claimant has establshcd her entitlement to healing 
period and pecmJnent partial disability benefits. 

ORDER 

THEREFORE, IT 13 ORDEReD: 

That defendants pay unto claimant healing period benefits 
from September 28, 1980 to December 8, 1980 at a rate of one 
hundred sixty-four and 89/100 dollars ($164.89) per wP.ek. 

That defendants pay unto claimant permanent poctial disability 
benefits for one hundred twenty-five (125) weeks at a rate of 
one hundred sixty-four and 89/100 dollars ($164.89) with payments 
to commence on February l, 1981. 

?hut defendants p,y stipulated medical expenses totaling 
four thousand, one hundred sixty-four and 55/100 dollars ($4,164.55). 

That defendants P•Y interest pursuant to Iowa Code section 
85. JO. 

That defendants pay costs pursuant to Industrial Commissioner 
Rule 500-4.)J. 

That defendants file a final report 1n ninety (90) days. 

Signed and filed this rday of June, 1984 . 

JUDITH ANN HIGGS 
DEPUTY INDUSTRIAL COHHISSIONER 

BEFORE THE lOWA INDUSTRIAL COMMISSIONER 

FRED L. TAYLOR, 

Claimant, 

vs. 
File No. 424478 

APPEAL 
GEORGE A. HORMEL & COMPANY, 

Employer, 

and 

LIBERTY MUTUAL INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

D E C I S I O N 

By order of the industrial commissioner filed July 19, 1983 
the undersigned deputy industrial commissioner has been appointed 
under the provisions of 586.3, Code of Iowa, to issue the final 
agency decision on appeal in this matter. Defendants appeal 
from an adverse review-reopening decision. 

The record on appeal consists of the transcript; claimant's 
exhibits 1 through 14, inclusive, 16 and 18; defendants' exhibit 
A, 8, D, F, G, H, I, J, K, L, Mand o, so what we are out 1S c, 
E, and N, all of which evidence was considered in reaching this 
final agency decision. 

The result of this appeal decision will be the same as that 
reached by the hearing deputy. 

REVIEW OF THE RECORD 

Claimant hurt his low back on October 7, 1974, and on 
November 8, 1974, a memorandum of agreement was filed. On 
August 13, 1979 a review-reopening decision awarded claimant ten 
percent permanent partial disability to the body as a whole. 
The decision presently under review was filed April 5, 1983. 

and has not worked since December 23, 1980. 

The file contains a large amount of medical information. 
Roy H, Hutchinson, H.D., claimant's family practitioner, testified 
that there was a causal relationship between the 1974 1nJury and 
surgery and the 1980 surgery and the permanent partial impairment. 
(Hutchinson dep., pp. 16-17) The testimony upon which the case 
turns is by Dr. Hayne and will be discussed below. 

ISSUES 

The proposed agency decision held that claimant was permanently 
and totally disabled as a result of his in)ury oC October 1974 
and was entitled to benefits under the prov1s1ons of S85.34(JJ. 

On appeal defendants state the issues: 

I. Whether the Deputy Commissioner erred in 
basing his dec1s1on upon the testimony of Dr. Roy H. 
Hutchinson. 

II. Whether the Deputy Industrial Commissioner 
erred in awarding to claimant a permament total 
award 1n view of the cla1mant•e cond1t1on ex1st1n9 
prior to the date ot injury and subsequent to his 
return to work 1n 1975. 

APPLICABLE LAW 

An injury is delined as a health impairment and may include 
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a work aggravated pre-existing disease or condition. Yeager v. 
Firestone Tire, Rubber Co., 253 Iowa 369, 112 N.W.2d 299 , 
(1961); Ziegler v. Unites States Gypsum Co., 252 Iowa 613, 106 r,.w.• 
591 (1960); Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 i,i.w.l 1 

0 Ill)! 
756 (1956); Oldham v. Scofield & Welch, 222 Iowa 764, 266 N.W. 48 • lt11 
269 N.W. 925 (l936): and Al~uist v. Shenandoah Nurseries, Inc., 
2a Iowa 724, 254 N.w. 35 c 934). 

"The incident or activity need not be the sole proximate 
cause, 1f the 1nJury is directly traceable to 1t.• Holmes v. 
Bruce Motor Freight, Inc., 215 N.W . .ad 296, 297 (1974); Langford 
v. Kellar Excavating, Grading 1 Inc., 191 N.W.2d 667 (Iowa l97JJ. 

"A cause is proximate 1( 1t is a substantial factor in bringin9 

- .... 



REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 357 

tout the result." Blacksmith v. All-American, Inc., 290 N.W.2d 
4b (Iowa 1980). 

Claimant's disability is industrial which is loss of earning 
apacity and not mere functiondl impairment. Such disability 
ncludes considerations of functional impairment, age, education, 
ualifications, experience and claimant's inability because of 
he in1ury to engage in employment for which he is fitted. 
lson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 
l963); Martin v. Skelly 011 Co., 252 Iowa 128, 106 N.W.2d 95 
1960); and cases cited. See also Blacksmith v. All-American, 
nc., 290 N.W.2d 348, and McSpadden v. Big Ben Coal Co., 288 N.W.2d 
TI (Iowa 1980). 

ANALYSIS 

In the review-reopening decision, the deputy industrial 
ommissioner placed great reliance on the opinion of Dr. Hutchinson. 
efendants argue that Dr. Hutchinson's knowledge of the case is 
o scanty to place great reliance upon. One would agree that Dr. 
utchinson's opinion is not as valuable as it might be. However, 
he testimony of Dr. Hayne adequately supports the award. In 
is answers to questions concerning whether a causal relationship 
xisted between the October 1974 injury and the necessity for 
he November 1980 surgery and the subsequent disability, Dr. 
aynP says that the October 1974 injury •certainly would be at 
east in part related insofar as causative factors are concerned" 
nd that the fall "probably added considerably to his symptomatology.• 
Hayne dep., p. 16) Also, Dr. Hayne states that claimant did 
us~ain an aggravation and •1 think all one can say is that the 
all did aggravate an underlying problem with the low back in 
he nature of probably intervertebral disk injury, but it is not 
he exclusive cause, of course.• (Hayne, p. 18) 

Such testimony is convincing that there exists a causal 
elat1onship between the 1n1ury of October 1974 and the necessity 
or the subsequent surgeries and the resulting disability. It 
s clear that claimant had a preexisting condition, but it 1s 
ikew1se clear that the law provides for compensation of aggravation 
f preexisting conditions. Applying Dr. Hayne's testimony to 
he law shows that claimant did sustain the compensable aggravation 
nd that the causal chain was not broken. 

Claimant was 47 at the time of the hearing and testified 
hat he did not complete the ninth grade in school. His background 
ncludes several laboring jobs. 

An assessment made in November 1980 by Dr. Lehmann at the 
niversity of Iowa states as follows: "the patient, most 
ikely, has LS nerve root scarring on the right with denervation 
hanges on the £MG. We would not expect his symptoms or LS 
adiculopathy to respond to surgical re-exploration.• This 
ondition, which has already been found to be causally related 
0 the injury is a serious and painful impairment. Considering 
laimant's restricted experience and education along with the 
ow back difficulty, it is clear that his earning capacity is 
il. Therefore the findings of fact and conclusions of law of 
he hearing deputy are adopted. 

FINDINGS OF FACT 

1hat on October 7, 1974 the claimant was an employee of the 
efendant. 

That on October 7, 1974 the claimant sustained a personal 
n1ury which both arose out of and in the course of his employment. 

That under the terms of the decision filed August 13, 1979 
he claimant sustained a 10 percent permanent partial disability 
o the body as a whole, and had been compensated for said 
isability. 

That since the hearing on the initial review-reopening 
ecision, claimant's condition has continued to deteriorate as a 
onsequence of his work injury. 

That a second back procedure was performed in March 1980 by 
r. Hayne. 

That claimant's physical condition has worsened since the 
econd procedure. 

That claimant was 47 years of age at the time of hearing. 

That claimant has an eighth gr&de education and no specialized 
raining in any field. 

That claimant has been consistently employed by the detendant, 
r their predecessor in interest, since he was sixteen years old. 

That claimant has been a reliable and faithful employee. 

That claimant developed preex1sting back abnormalities as 
arly as 1966 but these did not, on the whole, prevent him from 
•eing a productive member of defendant's work force. 

That claimant has a multitude of restrictions from certain 
orms of physical activity, none of which were present prior to 
he date of inJury. 

That the claimant's disability is permanent in nature and 
otal ln extent, and directly traceable to the work injury of 
ictober 1974. 

CONCLUSIONS OF LAW 

That claimant has sustained his burden of proof and es
ablished a casLal connection between his work injury of October 
974 and his present disability. 

That claimant is permanently and totally disabled. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants shall pay claimant disability benefits at 
the stipulated rate of eighty-n1ne dollars ($89) per week during 
the period of the employee's disability as contemplated by S85.34(3). 

That defendants are given credit for all benefits previously 
paid. 

That interest shall accrue at ten (10) percent per year from 
the date of the proposed agency decision, April 5, 1983 pursuant 
to S85.30. 

Costs of this action are taxed to defendants pursuant to 
Industrial Commissioner Rule 500-4.33. 

That defendants shall pay unto claimant the following 
medical charges: 

University of Iowa Hospitals $285.75 

Signed and filed at Des Hoines, Iowa th1s li.th day of 
September, 1983. 

A~pealed to District Court; 
Affirmed BARRY MORANVILLE 

DEPUTY INDUSTRIAL COMMISSIONER 

BEPORE THE IOWA INDUSTRIAL COMMISSIONER 

OWEN TAYLOR 

Claimant, 

vs. 

HUBINGER COMPANY, 

Employer, 

and 

LIBERTY MUTUAL INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

INTRODUC':'ION 

File No. 618211 

R £ V I E W -

R E O P E N I N G 

D E C I S I O N 

This is a proceeding in review-reopening brought by Owen 
Taylor, ~he claimant, against his employer, Bubinger Company, 
and the insurance carrier, Liberty Mutual Insurance Company to 
recover additional benefits under the Iowa Workers' compens;tion 
Act on account of an injury he sustained on November 14, 1979. 
This matter came on for hearing before the undersigned at the 
Henry County Courthouse in Mount Pleasant, Iowa on October 13 
1982. The record was considered fully submitted on October 21 
198 2. ' 

. On November 26, 1979 defendants filed a first report of 
inJury concerning. the November 14 , 1979 injury. On February 20, 
1980 defendants filed a memorandum of agreement, indicating that 
the weekly rate for compensation benefits was $235.06. On 
October 21, 1982 defendants filed a final report indicating that 
15.714 weeks of temporary total disability (November 15, 1979 
through January 13, 1980 and January 22, 1981 through March 8 
1981) had been paid pursuant to the memorandum of agreement. ' 
(The form 2A does not reflect that benefits were paid from April 
12, 1982 through April 15, 1982, as mentioned in defense 
counsel's letter of October 20, 1982 and as suggested by defen
dants' exhibit A-1.J 

The ~ecord consists of the testimony of the claimant, of the 
claimant

0
s wife, of the claimant's son, and of LeRoy£. Shephard; 

claimants exhibit 1, medical reports with identifying cover 
sheet; defendants' exhibit A-1, bound report from the Mercy 
Med1cal Occupational Evaluation Center; defendants' exhibit A-2, 
an August 3, 1982 letter reports from Paul From, M.D., and 
Robert Jones, M.D.; defendants' exhibit B, the deposition 
testimony of J. Keith Campbell, M.D.; defendants' exhibit c, 
records regarding claimant's hospitalization from March 18, 1977 
to M~rch 25, 1977; defendants' exhibit D, the discovery deposition 
testimony of claimant and of his wife. 

ISSUE 

At the time of the hearing the parties stated that the only 
issue was the existence and extent of permanent partial disabil
ity. 

REVIEW OF THE RECORD 

Claimant is 62 years old and has a G.E.D. Ile left high 
school to help his father farm. Ile was subsequently drafted to 
serve in World War II. While overseas he contracted malaria and 
also aggravated ~he poliomyelitis he had acquired as a child. 
~e has been receiving a ten percent ($58.00 per month) disabil
ity pension from the Veterans Administration since the early 
1950's for the service aggravated polio; he totally recovered 
from the malaria. 
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Upon honorable discharge from the Army in November of 1945, 
claimant worked as a drill press operator for a couple of years. 
He became employed with defendant employer in 1948 and worked in 
the syrup house, elastic department, starch bagging department 
and boiler house. Claimant married in 1948 and moved to Tennessee 
to attend an automobile/diesel school. Claimant changed his 
mind about the educational program before beginning classes and 
returned to the midwest. Be drove a truck for The Railway 
Express for one summer and then operated various machinery for 
different employers (John Deere, International, J.I. Case, and 
the U.S. Arsenal) before returning to work for defendant employer 
in 1951. At the time of the hearing claimant was still employed 
by defendant employer and expressed no desire to seek retirement. 
(At the time of his deposition, claimant reported that retirement 
is voluntary at age 62 and mandatory at age 65.) Claimant . 
enjoyed the assignment he has had for the last ten years--driv1ng 
a dumpster truck. 

Claimant was hospitalized from March 18, 1977 through Harch 
25, 1977 following a fall of approximately ten feet off a 
dumpster truck. In a consultation report dated March 19, 1977, 
Boward Kim, M.D., stated: 

This is a 56-year old caucasian married male, a 
general laborer, who was a victim of poliomyelitis 
when he was six or seven years old. One time, his 
lower extremity was paralyzed, however, recovery 
was satisfactory. In his adult life, there was no 
obvious or severe sequelae or deformity at all 
except a prominant indentation on the left side of 
the lower back, probably due to disuse atrophy of 
the back muscle. He has been quite a nervous 
person who alledgedly [sic) showed some evldence of 
intermlttent depressive episodes. The above 
information was obtained from the wlfe. 

About 24 hours ago, he fell from a ten foot 
height by accident at work, and he hit the top of 
the head inflicting a scalp laceration. EYe [sic) 
witnesses said that he did not lose consciousness. 
Of course, he complained of severe pain all over 
his head, neck and lower back. Admission was 
recommended. At the hospital he was observed 
closely and properly taken care of. This morning, 
he experienced severe dizziness and light headedness 
when he trled to wake up. Otherwise, he denies any 
nausea or vomiting and overall his vital signs have 
been stable. 

General appearance - he is quite apprehensive 
and agitated but he is alert and cooperative and he 
is oriented ln all three spheres and his memory 
seems intact. Yet there is obvious external injury 
on the top of the head. The eyeball movements show 
mild evidence of horizontal nystagmus. The visual 
capacity is within normal range. The pupils are of 
equal Slze, and reactive to light, equally. No 
evidence of icteric discoloration of the sclera. 
The ear canals on the right Slde have ear wax, and 
the external ear canal is congested. There is no 
evidence of ear drum perforation, and no discharge. 
The hearing capacity 1s within normal range. 
Incidentally, he informed me that he had a chronic 
sinus problem with occasional ear ache on the left 
side. Oral hygiene fair. Dental condition fair. 
Throat not congested. Uvula in the midline. Neck 
- Severe tenderness on the right aspect, right 
posterior neck with some limitation of the rotative 
movement of the neck because of severe pain and 
tenderness. Shoulder shrugging limited because of 
neck pain. When I prPssed the right carotid area, 
he experienced a shocking sensation on the posterior 
lateral aspect of the left neck. There is a 
transverse groove on the anterior chest and he does 
not remember 1f it was the same way beforethe [sic) 
injury or not.Be [sic) denies any particular 
tenderness or bruise. No ecchymosis. MOderate 
[sic) protrusion with tenderness on the left 
Sternoclavicular Junction. The lungs are clear. 
Reart with sinus rhythm, no murmurs. Pulse 62 per 
minute. B.P. 120/90. The abdomen is not remarkable. 
Extremities - no gross muscle wasting, however, he 
complains of severe tenderness of the left knee and 
the left elbow joint area. No particular swelling 
except the skin cut. 

Muscle grip, 1n the fingers of both sides is 
diminished to less than SO\. He denies any numbness 
in all of the extremities. Deep tendon reflexes 
decreased 1n the four limbs. Babinski sign question
ably positive on the left side. 

Muscle weakness on both sides. I did not do any 
Romberg test, nor equilibrium test because of his 
discomfort and inability to stand still at this 
time. 

Diagnosis: l. Brain concussion with scalp laceration. 
Probable injury of his spine. 

Prognosis: - fair. 

Recommendation: Continuous hospital care with 
bedrest. Close observation. Xray ordered by the 
attending phys1c1an. Observation for further 
developing neurological signs. Conservative 
medication to help his ear pain and injury site 
pain. After that, he requires further psychiatric 
interviewing to evaluate his depressive episode. 

(Defendants' exhibit C, pp. 2-3.) 

X-rays taken on March 18, 1977 revealed narrowing and 
hypertrophic changes at CS and C6, hypertrophic changes of the 
thoracic spine, negative findings for the right scapula and 

supine chest and soft tissue swelling over the vertex of the 
skull, especially on the left. In the discharge summary, s. 
Dalisay, M.D., reports: 

F'INAL DIAGNOSIS 

Brain concussion 
Scalp laceration, l cm. calvarim, horizontally 
directed, sterastriped, sutured. 
Bypertrophic arthritise specially at the 5th and 
6th cervical interspace, right trapezius muscle 
Possible neurophex1s, right sensory nerve, 
cervical tip. 

Summary: 

This 56 year old white male fpll off the ten foot 
incline while at work. Be was brought into the 
emergency room complaining of severe right sided 
cervical. Skeletal survey did not reveal any 
obvious fracture, however, patient was hyperventilating 
and extremely tense and anxious. RF' had to have 
Valium 10 mg. lH at the emergency room. The only 
significant external injury was that the patient 
had point tenderness at the mid trapezius muscle on 
the right side and there was al cm. laceration at 
the scalp. In the emergency room the lacerated 
skull was cleansed and sutured with 2-9 silk, 
patient was admitted for observation and 24 hours 
later there was no neurologic deficit, however, he 
was complaining of severe dizziness, even when 
sitting up in the bed. Be was extremely tense and 
nervous and I could not decide whether this patient's 
complaints were most subjective or they were really 
objective findings, therefore consultation neurological 
check with Dr. Kim was doneand [sic) no definite 
neurolitic finding was found. Patient was treated 
in the hospital for one week and he gradually 
improved, especially with reassurance. Patient 
kept complaining while in the hospital of right 
shoulder pain. Be was reassured that there wasno 
[sic] fracture even on x-rays, physiotherapy fwas 
[sic) performed because hypertrophic arthritis and 
physiotherapy department knows this patient from 
previous admissions in this hospital and different 
doctors services and at several times had to have 
cervical traction because of complaints of right 
shoulder pain. Therefore physiotherapy was done 
and patient progressed in his improvement and after 
seven days in the hospital he was discharged to be 
followed up inthe [sic) office. 

Condition on Discharge: Improved. Continue taking 
Elavil and antidepressant and be seen in the office 
in one week. (Defendants' e xhibit C, p. l.) 

Although claimant did not recall hav1ng a workers' compensatior. 
claim prior to the one under consideration, the hospital records 
suggest that the March 1977 injury was so processed. Claimant 
was off work approximately three months. Be recalled some 
ongo1ng problem with his shoulders but denied difficulty with 
his memory, hearing or headaches. (Claimant did acknowledge 
being examined for possible hearing loss on the left [referrable 
to factory noise) a long time prior to the date of injury in 
issue.) Be did not remember whether he suffered dizziness 
following the 1977 incident. 

Despite the reference in the above quoted records to more 
than one prior admission, claimant recalled only one other 
hospitalization prior to the date of injury in issue. In or 
about 1978 claimant was involved in an automobi le accident 
wherein he struck h1s head against the windshield and his chest 
against the steering wheel. Be also skinned his hand. Claimant 
noteJ no dizziness following the accident and thought be fully 
recovered from his inJuries at that time. With regard to any 
illnesses, claimant recalled contracting mumps several years ago. 

Claimant has no recollection of how he was injured on 
November 14, 1979. Apparently he struck the back of his head on 
the concrete floor at work. There were no witnesses to the 
incident. He was taken by ambulance to the Keokuk Area Hospital 
Emergency Room where abrasion and s welling on the back of his 
head were noted. Claimant was then transferred to St. Mary's 
Hospital in Quincy, Illinois under the care of Felix Hartin, M.D., 
neurologist. On November 27, 1979 claimant transferred back to 
Keokuk Area Hospital and h1s family physician, B. c. Kappmeyer, 
M.D. Final diagnosis included contusion to the skull and 
cerebral concussion, fracture of the occiput and contrecoup 
affecting the frontal lobes. It was noted that claimant's 
cerebration improved slowly during the hospital1zat1ons but that 
his retention of recent information remained severely affected. 

According to or. Kappmeyer's office notes, claimant complained 
of decreased vision, headaches, vertigo and loss of hearing in 
the left ear following the November 1979 work injury. He was 
treated with Antivert and Histamine injections on a routine 
basis. After claimant was released to return to work on January 
14, 1981 and (according to the claimant) suffered another fall 
upon experiencing a dizzy spell, or. Kappmeyer referred the 
claimant to Dr. DeGala, an opthalmologist, who prescribed a 
change in claimant's eyeglass prescription but otherwise found 
claimant's examination to be nor~al. Claimant indicated that he 
does not find the correction helpful and therefore does not wear 
the new glasses. 

Dr. Kappmeyer referred the claimant to Peter L. Leffman, M.D., 
an otolaryngologist, 1n June of 1980. According to Or. Kappmeyer, 
Dr. Leffman •made a diagnosis of sensorial hearing loss, mild 
right and marked left with speech discrimination problem• and 
"thought it could have been prec1pated [sic) or aggravated by 
the blow on the head." (Claimant's e xhibit l, ite■ 3 and item l 
respectively. J 

Claimant cont1nued to experience ..,rtigo and nausea after 
his return to work on January 14 , 1980. According to Dr. 
Kappmeyer's office notes, claimant was hospitalized fro■ December 

l 

t 

11 
C ,, 
I 
C 
C 

• 
b 

j 

" I 

,, 
c· 
t 

e, 
l 
e 
I, 
II 

I. 
C 
l 

I 
l 
t 

' 



REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 359 

1980 to December 9, 1980 for such symptoms. Dr. Kappmeyer 
,sequently referred the claimant t o the Mayo Clinic. In a 
ter dated February 25, 1981 and addressed to Dr. Kappmeyer, 
l Silverfield, M.D., from the Mayo Clinic wrote: 

Thank you for referring your patient, Hr. Owen C. 
Taylor, for evaluation of his neurologic disorder. 
He was seen from January 27 through January 29, 
1981, in conJ~nction with Dr. J. w. Worthington of 
the Division of Rheumatology. Discharge diagnosis 
included post-traumatic head injury with anosmia 
and hearing loss, plus memory impairment, vertigo 
secondary to left ventricular disturbance, head 
injury, and change in personality. He also had 
degenerat i ve Join t disease of both shoulders and 
spermatocele on the left. 

Bis height was 178 cm, weight 69.8 kg, pulse 88, 
and blood pressure 100/70 . The patient had mild 
scoliosis. There was a spermatocele on the left. 
There was bilateral crepitus and bilateral de
creased abduction in the shoulders to a mild degree. 
Neurological e xamination showed the patient to be 
alert and oriented. He repeated himself often in 
relating his history. There was noted to be some 
mild degree of frontal lobe affect. He had a 
significant hearing loss, greater on the left, and 
absent sense of smell. 

The following laboratory tests were normal or 
negative: WBC and differential, hemoglobin, 
~4atelet count, thyro i d function, stool for occult 
blood, electrolytes, calcium, total protein, 
glucose, SGOT, sedimentation rate, and urinalysis. 
The creatinine was slightly elevated at 1.4 mg/dl 
(upper limit of normal 1.2). X- rays of the skull 
and chest were negative. Shouldet films revealed 
degenerative changes of the left acromioclavicular 
Joint. CAT scan of the head revealed mild atrophic 
change with decreased attenuation in the frontal 
poles, more marked on the right. Tnis could be due 
to previous trauma with post-traumatic encephalomalacia. 
EEG was normal . The electrocardiogram showed a 
sinus bradycardia and was otherwise normal. 

Electronystagography by the Ear , Nose, and 
Throat Department was normal. Audiometric testing 
showed the left ear to have a significant decrease 
in hearing . The patient was seen in consultation 
by Dr. J.K. Campbell of the Division of Neurology 
who felt Hr. Taylor had had a significant head 
inJury with a post-traumatic memory impairment, 
change in personality, and vertigo. Be also found 
anosmia and hearing loss and thought he had a 
probable fracture of his left petrous bone. Doctor 
Campbell will write to you regarding his neurological 
condition. 

In summary, Hr. Taylor was found to have a 
significant neurological impairment most likely 
secondary to his accident. This is also e xhibited 
by the abnormal CAT scan. He was begun on Dyazide 
one every day. 

(C l aimant ' s exhibit l , item 5.) 

J. Keith Campbell , H.D., specializing in neurology , wrote 
~ following letter to Dr. Kappmeye r on March 9, 1981: 

Further to Dr. Joel Silve r field's letter of 
February 25, I saw Hr. Taylor in neurologic consultation 
on the 28th of January, 1981, for the evaluation of 
several post-traumatic symptoms. 

Poe the record, I will mention that on November 
14 , 1979, the patient sustained a blow to the 
occiput which produced a lump and much tenderness. 
He was concussed to the point that he repeatedly 
asked his wife the same question , was confused and 
combative. His post- traumatic amnesia lasted 
sixteen days. On recovery to a normal mental 
status , he complained that he had lost his hearing 
on the left and had lost his sense of smell. Re 
has continued to have episodes of vertigo , particularly 
on changing position. These followed the accident 
and then subsided, but have more recently returned. 
X-rays of the skull taken some time after the 
accident revealed a fracture of the calvarium and a 
CT scan ten days post-trauma showed bif rontal edema 
(a contra-coup injury). When the CT was repeated 
one month later it was normal. 

Neurologic e xamination confirmed that he has 
lost his sense of smell and has impaired hearing on 
the left Dr. Stephen Harner of the ENT Department 
here was actually able to identify the fracture 
line as it is visible through the left ear drum. 
Although no particular labyrinthine disturbance 
could be identified, 1 believe U.e patient's 
symptoms are of an end organ nature, and are 
post- traumat i c. As patients of this type ar~ 
sometimes helped by fluid restriction, I did 
suggest a short trial of Dyazide and salt restriction. 
Anosmia produced traumatically is permanent , and 
wh i le it does involve the subtle sense of taste , 
its only real danger is that the patient is not 
able to identify noxious or tox ic odors such as 
e xha ust fumes, smoke or gas. 

The majorily of the post-traumatic symptoms have 
dimtnished with time , apart from the vertigo. If 
this par t icular symptom continues, the patient's 
occupation will have to be reviewed as it involves 
driving and woul d clearly be dangerous if he 
continued to have episodes of severe vert i go 
without warning. The neurologic findings were 
d i scussed with the patient. 

(Cla i mant ' s exhibi t l, item 6.) 

In office notes for April 20, 1981, Dr. Kappmeyer indicates 
that claimant's dizzy spel l s ended a couple months earlier and 
claimant returned to work driving a dumpster truck on March 9, 
1981. Claimant was pulled off truck driving on April 14 , 1981. 
Apparently, Dr. Kappmeyer had to advise Dr. Campbell of such 
fact so that Dr. Campbell could determine whether claimant could 
return to truck driving and relay such conclus i on to the company . 
On November 4, 1981 , Dr. Kappmeyer notes claimant had not 
suffered any recurrence of vertigo since return1ng to work . 
Claimant testified that he no longer has dizzy spells as long as 
he takes his medication--one Dyazide pill and one Antivert p i ll 
daily, and one Histamine injection every three weeks. 

At the time of his deposition, which was taken on April 2, 
1982, Dr. Campbell elaborated upon certain e xaminat i on findings: 

A. The scan we had done here, showed that the r e 
was {sic) some changes in the frontal lobes of the 
brain, that is the portions of the brain immediatel y 
behind the forehead, which were consistent with a 
previous injury. The actual term is a post-traumatic 
encephalomalacia, which means a softening of the 
brain, as a result of an inJury. 

Q. Ano of what signif i cance is that, in addition 
to showing that he had had a previous inJury , or at 
least by a previous injury, is it signi f icant to 
show that it was something other than hereditary, 
or genetic? 

A. If I understand the question correctly, the 
changes we saw on the scan were consistent with an 
injury, but wouldn't be consistent with a hereditary 
or genetic change. 

o. (HR. HOFFMAN) What significance would this 
have on the patient himself, having such an injury? 

A. The fact that these changes were seen in the 
frontal part of the brain, is highly significant, 
because we know from the history that he struck the 
back of his head. I f a person is struck a significant 
blow to one side of the head, or one part of the 
head, it is very common to find the maJor damage 
diagonally opposite the injury. This is wha t is 
known as a contrecoup i njury. It simply indicates 
that the brain was sufficiently shaken within the 
skull, that it was bruised by striking the inside 
of the skull, both at the point of the blow, and 
diagonally opposite to that point. I t would not be 
seen in a minor head injury, and it confirmed my 
suspician that he had suffered a loss of of [sic) 
the sense of smell, because of the movement of the 
brain inside the skull, and it confirmed the fact 
that he had a blow to the head hard enough to 
fracture through the petrous bone , which we of 
course described as being visable (sic) down his 
ear, and that reduced his hearing. 

(Campbell deposit i on, pp. 12-14 . Objection on page 
13 is overruled.) 

Dr. Campbell revealed that when he e xamined the claimant in 
January of 1981 he specu l ated that the vertigo would subside. 
It was his understanding from a subsequent communicat i on with Dr. 
Kappmeyer, that claimant no longer suffered dizzy spells. Dr. 
Campbell e xplained that his impairment rating of 14\ of the body 
as a whole did not include consideration of vertigo because such 
condition is considered permanent only if it persists beyond one 
year. Dr. Campbell arrived at the 14\ rating by totaling the 
following ratings from the AHA Guides: 3\ for loss of smell; 6\ 
for loss of hearing in the left ear; and 5\ for changes in the 
frontal lobes of the brain. He further testified that although 
claimant would not be able to smel l toxic odors, claimant's eyes 
would water upon exposure to some pungent substances. Be 
acknowledged the likelihood that claimant had some preexisting 
loss of high frequency hearing consistent with age and e xposure 
to noise but attributed the loss of SO decibels (from the lowest 
frequency to mid frequency levels) t o the injury in issue. He 
explained that the frontal lobe changes would inter fere with 
claimant's ability to drive a truck only if the changes later 
caused seizures. He conJectured there was at least a 10\ chance 
for the next ten to fifteen years that claimant would suffer a 
seizure. Dr. Campbell was not aware of the nature of claimant ' s 
prior accidents but discounted their sign if i cance. 

Claimant was e xami ned at the Mercy Occupational Evaluation 
Center from April 12 through April 15 , 1982. Upon e xamination 
of the claimant, David Temple , H.D., the admitting physician, 
obtained the following i~~ ression: 

Impression: 1) Status post closed intracranial 
trauma with significant frontal lobe contusions. 

2) 
ment , personality 
secondary to I l. 

Post traumatic memory impair
changes, and loss of coordination 

3) Ristory of post traumatic 
vertigo which now appears controlled. 

4) Anosmia, secondary to f l. 

5) Mild degenerative arthritis of 
the shoulders. 

6) Bilateral sensorineural hearing 
loss, left greater than right. 

The patient's mentation may improve slightly 
with t ime, however , he has basically reached his 
point of max imum recuperation . No further treat
ment or diagnostic procedures would appear helpful 
at th i s time. Since the patient has al r eady 
returned to work i t is obvious that he can maintain 
gainful employment. Be will, be cause of his 
decceased men t ation, however , not be able to 
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funct1on in a position w1th sign1ficant mental 
stresses, requiring careful mental Judgments, or 
requir1ng skillful use of the spoken and possibly 
wr1tten word. The patient has defin1tely sustained 
s1gnif1cant funct1onal Impairment from his injury. 
However, I will leave to the specialists to assign 
a def1nite percentage. 

(Defendants' exh1b1t A-1, p. 1-4. I 

Robert c. Jones, H.D., neurosurgeon, also examined the 
cla1mant and assessed the degree of functional impalement: 

l. Anosmia - 31 of the whole man. 
Comment: in an industrial situat1on, the 
inability to perceive odors may be 
dangerous to the patient and this should 
be taken into consideration by the 
Industr1al Commissioner. This figure is 
a physical impairment t1gure and must be 
related to industrial capacity, as all of 
the f1gures set forth below. 

2. Loss of hearing, pactial, left - 17\. 

3 Headaches, personality change, problems 
with memory, loss of sexual desire - 20\. 
Tot.al 40\. 

(l)(',fe~darts' exhibit A-1, p. 11-2.1 

David Frledgood, D.O., neurologist, reached similar con-
clusions upon evaluating the claimant: 

This man 1s sufter1ng from a significant post
concussion syndrome with decreased heating 1n the 
left ear, plus traumatic vertigo and a loss of 
Gense of smell and taste. He also has a significant 
change In h1s mental statuo and personal1ty wh1ch 
can be directly attributed to his 1n1ury. It is 
not unusual fot pat1ents with severe injuries, 
particulatly when they affect the frontal lobe, to 
have similat mental status changes as this man is 
describing. In response to your specific questions, 
I believe this man has essentially ceached his 
maximum recuperation state. It is possible that 
over the next few years he will have continued 
improvement 1n hie personality disorder; although 
this is by no means certain. I do not think any 
further diagnostic procedures are necessary, but I 
would strongly suggest that he receive a psycho
logical evaluation. It la possible that the 
psychiatry people might be able to help him some
what with his personality difficulties. Possibly 
the use o( some medication such as a tr1cyclic 
antidepressant might be of some benefit, This man 
1s already gainfully employed. He has been able to 
return to the same job he was doing prior to his 
acc1dent, and I suspect that he will continue to 
function at this )Ob. This man certainly has a 
marked functional impairment related to his accident. 
He has decreased hearing on the left. He has loss 
of his sense of smell and taste and has a marked 
personality change which has 1nterferred (sic) with 
h1s life and his interpersonal relations. 

(Defendants' exhibit A-1, p. 111-2.1 

Todd Hines, Ph.D., performed a psychological examination of 
the claimant and reported: 

In addition to an extensive interview, the 
Wechsler Adult Intelligence Scale-Revised, the 
Bender-Gestalt Test, the World of Work Inventory 
and Minnesota Multiphasic Personality Inventory 
were util12ed in the assessment. All validity and 
reliability indicators were within acceptable 
limits. He was cooperative and diligent in his 
efforts but his response patterns were very slow, 
so that time penalties on some test Items caused a 
lowering of scores. Thero was a noteworthy variabil
ity to the quality of his performance. 

There is no evidence of significant affective 
impairment beyond a modicum of exogenous depression 
which appears to be of rather chronic duration. 
Neurotic or psychotic behavior patterns are not 
noted. There are no Indicators of character 
disorder or of any personality structure aberration. 
Psychological defenses are basically intact. 
Somatic conversion or hypochondriacal mechanisms 
are not at issue. Malingering, conscious manipulation 
of symptoms or the pursuit of secondary gain arc 
not soen. There arc no data suggestive of causation 
or exacerbat1on of symptoms by emotional variables. 

Intellectually, Hr. Taylor functions within the 
average range with most cognitive skills of both a 
verbal and a manual nature trending toward the 
lower end of that range. His performance is 
consistent with both hie educational and his trauma 
history. Thinking is highly concrete. It Is 
imperative to note that his overall functioning 
with consistency and continu1ty could easily be 
overestimated and misperceived by virtue of a 
coping strategy which he has adopted1 that la, he 
mobilizes a massive effort to focus his concentration 
and attention on a specific task, which he can then 
perform adequately, albeit slowly, untll it becomes 
so d1ftlcult to sustain that effort that he gives 
up and his performance deteriorates rapidly. 
Therefore, h1a performance within a particular set 
of task demands tends to reflect more variability 
than his p~rformance across tasks. He is able, 
through this process, to concentrate on areas ot 
cognitive weakness and to thereby perform briefly 
at levels beyond expectation. It is quite possible 

that this coping strategy causes pa1n of a tension 
variety, as well as affective irritability born of 
efforts to sustain his maximum concentration. 

There 1s no question that res1duals of his head 
inJury are in evidence 1n the form of cognitive 
skill impa1rments. However, he seems to be per
forming adequately on his job and there is no cause 
to believe that he cannot continue to do so. 
further deterioration in his psychological condition 
is not expected and he has very likely reached a 
stable point of recovery. He 1s highly motivated 
to continue working and his work activity appears 
to represent an important source of self-esteem and 
self-perceived evidence that he has been able to 
maintain his pr1mary source of security which had 
been threatened by the 1njury. 

In summary, Owen Taylor presents symptom patterns 
which are not the result of emotional variables but 
which appear to be wholly caused by physiological 
anomaly and related coping strateg1es. There are 
res1duals of organ1c brain damage which can be 
expected to endure but which do not seem to be 
highly problematic with regard to continuing 
employment. There is no recollllllendation for psycho
logical treatment. 

(Defendants' exh1bit A-1, pp. rv-1-3.) 

Claimant was also examined by Robert Smits, H.D., an 
otolarynoqol091st, who found• 

Clin1cal examinat1on at this time, reveals an 
alert, 61 year old male. The head is normal 
cephalic. Examination of the ears revealed the 
tympan1c membranes to be intact and mobile. 
Otomicroscopy was carried out and was unremarkable. 
The nose, mouth and throat examinations were within 
normal limits. Otoneurological examination revealed 
that the patient had lost his ab1l1ty of smell and 
that he could not dist1ngu1sh camphor, wintergreen 
and menthol. Hie sense of taste for sweet and sour 
was within norm~l limits. Add1t1onal otoneurologic 
tests revealed that the Romberg, Crosby, finger
to-nose, and heel-to-knee tests were performed well. 
Audiometric testing was carried out and reveals a 
sloping sensor1neural hearing loss on the right 
with speech reception threshold to 35 decibels and 
discrimination of 88\. In the left ear there is a 
flat sensorineural loss of approximately 70 decibels 
with a speech reception threshold of 70 decibels 
and 68\ d1scr1mination. 

Hy impression 1s bilateral sensorineural hearing 
loss, greater on the left side, and anosmia, 
probably secondary to the concussion of November 
14, 1979. 

lt would appear that Hr. Taylor has reached his 
maximum state of recuperation from his labyrinthine 
1n1ury. I do not have any recommendations for 
further treatment or diagnost1c procedures. It 
would appear to me that the patient can return to 
gainful employment. l can see no contraindication 
to him returning to a driving-type situation in the 
absence of any further vertigo and in the presence 
of a normal ENC. The patient appears to have 
sustained definite impairment 1n terms of hearing 
loss and temporary vestibular symptoms following 
his accident of November, 1979. Eventhough (sic) 
his ENG was normal at the Mayo Cl1n1c, I would 
expect him to continue to have a reduced ability to 
respond to sudden positional changes. 

(Defendants' exhibit A-1, pp. VI-1-2.) 

C. Patrick Weigel, M.A., set forth the following conclusions 
In h1s vocational synopsis: 

Owen is very highly motivated to continue on 1n 
h1s employment with The Hub1nger Company. Because 
he is currently re-employed in a full-time capac1ty 
with hls former employer, coupled w1th the fact 
that he insisted he had no range of motion or 
dexterity problems, no Valpar Component Work 
Samples were completed. We note tha t because of 
difficulty 1n concentration, coupled with problems 
of impaired memory, Owen had a great deal of 
dlfftcul t y with dates, and found the interview to 
be a very frustrating, non-productive e xperience. 
It Is suggested that as regard employment recom
mendations, as much as possible, Owen should try to 
avoid mentally stressful situations. 

Vocational data was obtained by way of the 
Career Assessment Inventory (CAIi, the world of 
Work Inventory (WOWI), and an intensive interview. 
Indications are that Owen would generally be 
considered to be a practical person with good 
physical sk i lls who would generally prefer working 
with things rather than people. He does get 
satisfaction out of work~ng with his hands and 
tools. His occupational Interest patterns are 
similar to those of people employed in t he manual/skilled 
trades. He tends to see himself as a mechanically 
oriented, rather introverted individual. His 
relatively low educational orientation score would 
indicate that Owen would feel rather indifferent or 
have a dislike for any formal education activities. 

In reviewing the results of the Inventories and 
the interview findings, it appears that Owen Is 
very well-placed in his present employment as a 
truck driver with The Hubinge~Company. Assuming 
he can continue to keep his dizzy spells under 
control with medica t ion, we could f i nd no t hing to 
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preclude hie continuing employment with that firm. 

D fendanta' exhibit Al, pp. X-1-2.) 

(fre vocational report itselt was nottceably short due to the 
claiaant batnq a poor hiotor1an. Both the soctal worker and the 
biofeedback analyzer recommended further counseling. Finally, 
contrary to cla1mant's testimony, the social worker observed: 

Another significant area of concern for Hr. Tayloe 
la that he fears Workers' Compensation is liable to 
d11continue payment of his medical bills. It is 
clear to Hr. Taylor that he will have permanent 
medical b1lla as a result of hie head inJury, and 
&Ince he is planning to ret1re next year, he iu 
[earful of how these medical bills are going to be 
met If workers' Compensat,on ,s no longer ava,lable. 

(Defendants' exhibit A-1, p. VII-3.Jl 

P ul From, M.D,, director of th" &v,'111atio,1 Centot eummanzcd 
the obOve findings and adopted the 40\ rating of Dr. Jones. 
(Defendants' exhibit A-1, XI--1-6.) However, In a letter dated 
AJgyat 3, 1982 and addressed to defendant carrier, Dr. Prom 
noted that the heac1ng impairment was 11, not 111, and the 
peep~, (combined) final eating was 28\. He then observed: 

In reviewing the depoalt1on of Dr. Campbell that 
you recently Corwacded to us, 1t appears our 
finding& of functional 1mpa1rment for anosmia and 
1001 of heac1ng are the same, except that our 
hPactng loss is .71 and his was 6\. 

Therefore, we feel it ts now In order for us to 
further explain how we arr1ved at the aforementioned 
20i 1mpairm1>nt, 

We found three separate categories of impairment 
within the category of bca,n danage as a result of 
the changes in the Crontal lobes aa a result of Hr. 
Taylor's accident of November 14, 1919. using the 
language of the AHA Guides we assigned the follow1ng 
Impairment& to those three categories: 

l) Complex integrated cerebral funct1on diaturbancea 
but can carry out daily l1ving - 10\ 

2) E•otional disturbances only present under 
usual atress - 51 

3) Sexual Function (age 40-65) - Hild difficulties 
- 1 \ 

Therefore, comb1n1ng IOI and 7i, th1s y1elda a 
combined value of 161 . Si x teen (16\) combined with 
56 equal& a total funct1onal Impalement for this 
category of 20L 

Claimant's present compla1nts Include d1ft1culty cor~unlcat1ng, 
and concentrating (such aa 1n reading and ,n adding), being 
ervous and ■hort tempered, being unable to enjoy everyday 
~t1vit1ea, loss ot taste and smell, hearing impairment on the 

left, hip d1acomfort when sitting and Cear of he1ghts. Cla1mant 
thought hls eyesight hod returned to pre-injury status. At the 
tie ot hie deposition wh1ch was taken on February 2 ◄, 1982, 
claimant complained of constant headaches and also of occasional 
pain in the hip, elbow and shoulder wh1ch he related to the fall 
h ■uatnined after returning to work 1n January of 1980. 
llovevor, he maintained that he was capable of perforalrg his job 
01 well as before the November 1979 Injury. HP denied any 
problem w1th hie present supervisor. 

Clnlmant' ■ wlte of over 34 years verified his complaints and 
Chon~n In personality. She noted that claimant's memory waa 
occaa1onally poor nnd that he worried about everything. She 
baerved that claimant haa difficulty sleeping and no longer 
enjoy■ history. Clai,oant'a wife testified that since the 1979 
wo,. injury, claimant no longer prepares their Income tax 
returns. She does the■, 

Claimant's twenty year old son likewise r1fied I I nt' 
co plaints. ~lthough ~e no longer lives at ho■P on a continuous 
~•■ la, clalaant'e son observed that when he ls at his parents' 
ho■e he la no longer able "to talk things out• ~1th h1a father 
or to play gau■ with his dad aa he did prior to November 14, 
1979 

LeRoy E, Shephard, p,rsonnel manage, for 1afendant e■ployer'a 
K o\ul operation, tcatlfied he wos the truck drivers' tore&an 
lco■ 197S to 1977 and recalled claiaant being an e•cellent 

ployee. He added that claiunt was beco lng excellent again. 
H acknowledged that claiaant had eom difficulty with a recent 
•u~rvi■ar but •~culated that any problems ~ere caused by the 
lattt1r. lie praised clot ant'■ performance, noted clalmant's 
lenlorlty waa bet• en ◄ O and 45 out of ) ◄ 2 and assured clalaant 
w uld aaintoln hla job with defendant eaployer aa long aa 
clalaant desired It, 

Kr. Shephard verilt d that an el!ployec a y retire at ogc 62 
~ Ith full b<!n tits (based on years of servic I and that roughly 
1~i of def ndant e ployec'a ~Grk force doc■ ao. 

APPLICABLE LAW 

FYnCtlonol dl■abll1ty i■ on element to be con■ ldcred in 
d terainlng industrial dieablllty which la the reduction of 
•r Ing capaclt), but ccn■ id ration mu■ t oleo b<? given to the 

lnj rd i::ployee's age, education, q aliflcatton■, e•perlence 
and 1nob1llty to engage ln cr;,ploya ~t for which he la fitted. 
Ol■on v. Goo<!?eor Service $tores, l~S lcwa 1112, 1121, 12~ N.W.2d 
2Si, tl§&J) .. 

In FlO)d Cnatrca v. I • O Public Se v, Ap~al 
C c1aio itled August ~. 1981, the Ind 1a■ toner 
dtacusaed the concept ol ind~&trlal dlsabill~y1 

T er la• cc l ■c:-cnceptto the finding 
of 1 lrMnt to tbe body•• a •hole found by a 

medical evaluator equates to industr 1al d1sablli t y. 
Such is not the case as impa1rment and disability 
are not identlcal terms. Degree of ,ndustrtal 
disability can in fact be much different than the 
degree of i mpairment because in the first instance 
reference is to loss of earning capacity and in the 
later to anatomical or functional abnormality or 
loss. Although loss of function is to be con
sidered and disability can rarely be found without 
it, 1t 1s not so that an Industrial disability is 
proportionally related to a degree of impairment of 
bodily function. 

Factors considered In determ1ning industrial 
disability include the employee ' s medical condition 
pr1or to the inJucy, after the injury and present 
condition; the ~itus of t he 1nJury, its severity 
and the length of healing period; the work e x
perience of the employee prior to the injury, after 
the injury and potential foe rehabilita t ion; the 
employee ' s qua l ifications intellectually, emotionally 
and physically; earnings prior and subsequent to 
the lnJury; and age, education, motivation, and 
functional impairment as a result of the injury and 
inability because of the injury to engage in 
employment for which the employee is fitted. Loss 
of earnings caused by a job transfer for reasons 
related to the 1nJury is also relevant. These are 
matters which the f1ndec of fact cone1decs collec t 1ve
ly in arriving at the determination of the degree 
oC industr1al disab1lity. 

There are no weighting guidelines that are 
indicated for each of the factors to be considered. 
There ar~ no gu1del 1nes which give, for e xample, 
age a weighted value of ten percent oC total, 
education a value of fifteen percent o f total, 
motivation - five percent; work e xperience - thir t y 
percent, etc. Neither 1s a rating of functional 
impairmPnt ent1tled to whatever the degree oC 
impairment that 1s found to be conclusive that it 
directly correlates to that degree of industrial 
disab1l1ty to the body as a whole. In other words, 
there are no formulae which can be applied and then 
added up to determine the degree of industrial 
disab1lity. It therefore becomes necessary for the 
deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the 
finding with regard to degree of industrial d1sabil1ty. 

ANALYSIS 

As noted earlier, the only issue to be determined 1s the 
degree of permanency, if any. The parties indicated at the 
outset of the hear1ng that the matter of causal connection 
between the alleged disability and inJury was no longer in tsaue 
aa prev1ously indicated on the pre-hearing order. Of course, 
any inqu1ry into whether the 1nJucy arose out of and in the 
course of employment ,s foreclosed by the prev1ously f1led 
memorandum of agreement. 

The medical record la without conflict that cla1mant did 
austa1n permanent impairment. The var1ous doctors agree that 
there 1s a loss of hearing, smell and taste and an effect on 
claimant's mentation and personality. However, whereas, Dr. Campbell 
d1d not take cla1mbnt'a vert1go into account in rendering his 
14\ rating, the Hercy evaluation seemingly did so. Including 
such factor was proper since the record suggesto that cla1mant 
remains symptom free only because he la undP.r constant mPdlcation. 
Dr. Campbell's testimony leaves the Impression that he thought 
claimant's vertigo ceased sane med1cation. Omission of such 
condft1on may explain, 1n part, why Dr. Campbell's assessment of 
claimant's lmpa1rmcnt is so low. (It is not clear whftthPr Dr. Campbell 
used the combination tables In arriving at his ilnal rating. It 
appears more l1kely that he added the ratings which would mean 
there ia even greater disparity betwPen his evaluation and that 
of l\eccy.) 

rhu evaluators are Ir agrPeacnt with respect to the body as 
a ~hole lose rating for anoeml3 and &Pem to be in close harmony 
wlth regard to the hearing i~pairment. Although revle, of the 
Horey reports lcplles that any prior loaE of hlg~ frequency was 
not ooing distinguished in the given rating, Dr. From clearly 
states that he reviewed Dr. Caapbell '& depoutton and tho.igt.t 
the Hercy find1nga were similar to Dr. CampbPll'&. Since Dr. 
Caapbell explained that his rating ,~lated to the lov fcequ~ncy 
loa& and Dr. From did not negate such distinction, the 6-7t 
rating is likely an accurate one. 

Ta,ing the above di&tinctlona and dtscrepanctea Into account, 
one is able to concl.ioe only that cloimant•~ fun~tlonal tepatr
mcnt lies somew~ere between 14 and 28\ of the body as a ~hole. 
Since cloiunt'a i palrment does entail the body ea a ~hole It 
la claimant'• loss o[ earning capacity which must be as■eaa~d. 

That claleant has returned to ~or~ and need not fear losing 
hla job, except to ioandatocy reticeaent, doe■ not aean his 
earning capacity waa not In any way affected by the Novemb~r 1 ◄, 
1979 injury. Prior to the dote of injury and despite preexisting 
condltlons and accidents, clatir.ant was able to function In 
various factory jobs. The losa of hearing, •• 11, coazunicative 
••Illa and teap r-control would have aomo effect on clal,oant'a 
ability to acquire, to maintain and to function in simtlar job■ 
today. "r. Shephard'• cou,ent that clatir.a~t was becoming 
excellent agaln implies that even though clala.int wa■ able to 
return to hi ■ ■ aa,e job there ~ave been some problems. 

Yet, the impact of claimant'E lepatraent upon hie ability to 
ear ■hould not be hyperbolized--he ha• b en able to perform hia 
)Ob well since returning to work with only one recorded con
frontation and tha• waa attributed to the other party. Indeed, 
claiaant'a aotivatlon aeeu to be good. IThe discrepancy In the 
record regarding early retireaent I ■ resolved 1n clal1>1nt' ■ 
favor. Hl■ depositlon and hearing te■tlaony • ere not Incom
patible. Tbe lnconalaten,y of the social wor~e,•a report &ay be 
attr.butable to claiaant'a co=unicat1on problem.) Although 
clai .. nt • wld not be a good candidate !or retraining, there 
■eeas to be no need to con■ lder such avenue at prcaent. If 
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claimant were not working for defendant employer he should, on 
the basis of present record, qualify for similar work elsewhere, 
1f available. Bence, review of all the evidence bearing on 
industrial disability supports f1nd1ng that claimant's loss of 
earning capacity is 35\. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

WHEREFORE, for all the reasons set forth above, the undersigned 
hereby makes the following f1nd1ngs of fact and conclusions of 
law: 

FINDING l. Claimant contracted poliomyelitis as a child; he 
receives fifty-eight dollrs ($58.00) per month 1n disability 
benefits from the Veterans Administration for service aggravation 
of such preexisting condition. 

FINDING 2. Claimant injured his back and suffered a brain 
concussion and scalp laceration when he fell off a dumpster 
truck on March 18, 1977; claimant was off work approximately 
three (3) months; no residual impairment was documented. 

FINDING 3. Claimant injured his head, chest and hand in a car 
accident in 1978; no residual impairment was documented. 

FINDING 4. As a result of an enigmatic injury at work on 
November 14, 1979, claimant sustained a contusion to the skull 
and cerebral concussion, fracture of the occiput, fracture of 
the left petrous bone and contrecoup affecting the frontal lobes. 

FINDING 5. Claimant returned to driving a dumpster truck, the 
work he had been doing on the date of injury, on January 14, 
1980 and until January 22, 1981 when dizzy spells made it 
impossible for him to continue such work; claimant returned to 
his )Ob on March 9, 1981 and had remained so employed as of the 
date of the hearing--claimant's vertigo 1s controlled by daily 
medication (Dyazide and Antivert) and in)ections (Histamine) on 
a three week basis. 

FINDING 6. As a result of the November 14, 1979 in)ury and in 
addition to the vertigo, claimant suffered a permanent reduction 
1n hearing on the left, anosmia or loss of smell (and taste), 
decreased mentation and pesonality changes. 

FINDING 7. As a result of the November 14, 1979 inJury, claimant's 
functional impairment is between 14 and 28% of the body as a 
whole. 

FINDING 8. Claimant is 62 years old. 

FINDING 9. Claimant has a G.E.D. 

FINDING 10. Claimant's employment history includes farming, 
varied factory work and truck driving. 

FINDING 11. Claimant's motivation 1s good. 

FINDING 12. Claimant 1s not a good candidate for retraining. 

FINDING 13. Claimant's present complaints include difficulty 
hearing loss of smell and taste, trouble communicating, con
centrating and sometimes remembering, nervousness, and being 
short-tempered. 

CONCLUSION A. Claimant has sustained a 35 percent (35\) loss of 
earning capacity. 

ORDER 

THEREFORE, IT IS ORDERED that the defendants pay the claimant 
one hundred seventy-five (175) weeks of permanent partial 
disability at the rate of two hundred thirty-five and 06/100 
dollars ($235.06) per week. Pursuant to Code section 85.34(2) 
permanent partial disabllity benefits shall begin as of January 
14, 1980 and shall be interrupted during the period additional 
time loss benefits were paid. 

Compensation has accrued and shall be paid in a lump sum. 

Costs of the proceeding are taxed to the defendants. See 
Industrial Commissioner's Rule 500-4.33. 

Interest shall run 1n accordance with Code section 85.30. 

A final report shall be filed by the defendants when this 
award is paid. 

Signed and filed this day of September, 1983. 

LEE H. JACKWIG 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JEFFREY R. TEMPLETON, 

Claimant, 

vs. 

LITTLE GIANT CRANE, SHOVEL, 

Employer, 

and 

BITUMINOUS CASUALTY CORF., 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

FILE NO. 624152 

REVIEW 

R E O P E N I N G 

D E C I S I O N 

This is a proceeding in review-reopening brought by Jeffrey 
R. Templeton against Little Giant Crane & Shovel, employer, and 
Bituminous Casualty Corporation, insurance carrier. Claimant 
seeks payment for medical expenses and compensation for permanent 
disability ar1s1ng as a result of the injury which occurred on 
Hay 24, 1979. Claimant's rate of compensation 1s $182.78 per 
week as established by the memorandum of agreement filed February 
11, 1980 and by stipulation of the parties at hearing. 

The hearing commenced Hay 11, 1984 in the hearing room in 
the Industrial Commissioner's offices in Des Hoines, Iowa. 
Claimant appeared in person and with his attorney George H. 
Capps. Defendants appeared through their attorney of record 
William D. Scherle. Evidence was submitted and the case was 
considered fully submitted at conclusion of the hearing on that 
date. 

The record in this proceeding consists of the testimony of 
Jeffrey R. Templeton, Beverly Jean Templeton and Richard Abel. 
Claimant introduced exhibits l through 14 and defendants intro
duced exhibits A through F. 

ISSUES 

The issues presented by the parties at the time of hearing 
are whether there 1s a causal connection between claimant's 
injury of Hay 24, 1979 and h1s subsequent back problems and 
surgery which are the basis of this claim. In the event a 
causal connection is found to exist, a d~termination of the 
nature and extent of any related disab1l1ty claimant may have is 
required. Defendants also raised as a defense to their potential 
for liability under section 85.27 of the Code of Iowa a claim 
that the medical care claimant received was unauthorized and/or 
unnecessary. It was stipulated that the amount charged for the 
medical services rendered was fair and reasonable. 

REVIEW OF THE EVIDENCE 

Jeffrey R. Templeton testified that he 1s 28 years of age, 
married, has two minor children whose ages are nine and three 
and that he presently resides at Alexandria, Virgina. 

Claimant did not complete high school, but did enroll in an 
adult basic machine course offered at Des Hoines Technical Bigh 
School. His only employment which he related at hearing has 
been as a machinist or work 1n a machine shop. He begain 
working for the defendant, Little Giant, in March, 1977 as a 
machinist. Re worked there until July, 1981 when he moved to 
Odessa, Texas and obtained employment there as a machinist for 
Omega Geosource. He was subsequently laid off from that employ
ment 1n March, 1982. He and his family moved to V1rg1na and he 
commenced work as a machinist at Bechdon Company, Inc., Hay l, 
1982 where he remained employed at time of hearing. Clalmant 
stated that at the time he moved to Texas he earned approximately 
$1.00 per hour more than what he had earned at Little Giant. 
His position at Bechdon paid less than what he had earned at 
Llttle Giant or Omega, but that his pay at Bechdon has now 
reached the level of what he was earning at the time he left 
Little Ciant. He stated that at Bechdon the pay 1s determined 
according to the worker's skills and that he earns the same 
amount as others doing the same work. 

Claimant stated that in Hay, 1979, on the day of his 1n1ury, 
he was working heavy parts which weighed 30 to 40 pounds. Be 
stated that while using a big wrench on the chuck of the machine 
he was operating, he felt a sharp pain 1n his back. Be stated 
that he reported the same to his supervisors, was sent to see L. 
Gray, H.D., in Ankeny and was off work for two days. After 
returning to work he continued to experience discomfort and saw 
G. Charles Roland, H.D., commencing in October, 1979. Dr. 

R. 

Roland performed x-rays, provided therapy and kept him off work 
approximately one month. Claimant stated that the treatment had 
improved his discomfort but had not eliminated 1t completely. 
Claimant stated that he also received care for his back from D E. 
Engelen, o.c., 1n early 1981. Be stated that he received twelve 
treatments for which he was charged $12.00 each time for a total 
of $144.00. Claimant could not recall who recommended Dr. 
Engelen. Claimant stated that he paid or. Engelen's bills 
initially and does not recall if they were reimbursed by Little 
Ciant. He stated that or. Engelen's treatments consisted of 
heat, ultrasound and manipulation which sometimes provided some 
relief but that it did not provide any general improvement of 
his discomfort. 

Claimant stated that while working in Odessa, Texas he ran a 
horizontal drill which required him to turn heavy cranks, but 
that the job required no heavy lifting. He related an 1nc1dent 
when bending and turning the crank which caused increased pains 
1n his lower back and shooting pain into his left knee. He 
stated that he sought treatment with Medical Center Hospital in 
Odessa, Texas for which he was charged $63.SO. 
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Claimant stated that beginning w1tp the lnJury in Hay, 1979 •It 
he has constantly experienced discomfort. He denied having any ~. 
previous back trouble of any s1gnlf1cance and denied the occur-
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~~nee of any particular i~c~d~nL iuOsequent to Hay , 1979 which 
1e felt could have inJured his back. He stated that he continued 
,n the same Job all the time he worked at Little Giant. He did 
1ot relate ever be1ng placed on light duty as a result of his 
,ack problems. 

Claimant stated that in December, 1982 he returned to Des 
1oines to celebrate Christmas with his family. He related that 
11s back pain increased while driving and that it continued to 
Lncreaae after arrival in Des Moines. He stated that he con
.racted the flu which was accompanied by severe vomiting which 
urther increased the pain in his back. He stated that the pain 

1e e xperienced a t that time was worse than what he had previously 
•ndured. He denied any incident of falling or other trauma. 
Jpon his return to Virginia he sought medical care at Mount 
/ernon hospital and subsequently underwent surgery which was 
>erformed by James R. Schwartz, M.O. 

Claimant stated that after surgery the sharp pain in his 
,ack was gone but that his left heel felt numb. He stated that 
te still has the same symptoms as before the surgery although 
tot as intense. He continued to have a sore back even up to the 
.ime of hearing . He related that after he returned to work at 
lechdon following surgery, he was placed at the same job and has 
1ot had any problems with his work. He stated that he has not 
Jeen Dr. Schwartz since the follow-up examination which occurred 
lcptember l, 1983 . 

Claimant i dentified exhibits 4, 5, 6, 7, 8 and 9 as charges 
1 received in connection with the back surgery. He stated that 
• he total charges from Mount Vernon Rehabilitation Center, Ltd., 
•ere actually $900.00 rather than the $530.00 shown on exhibit 9. 

Claimant admitted that he received weekly compensation in 
>ayment of his medical e xpenses from Little Giant at the time of 
;he tnJury 1n May, 1979. He stated that his symptoms had 
Jenerally been stable since Hay, 1979 until he returned to Iowa 
n December, 1982. 

Claimant adm1tted that he had not communicated the fact that 
1e was having additional problems or receiving medical care to 
,ittle GLant or Bituminous. Be stated that he believed all his 
>ack problems to be related to his work at L1ttle Giant, but had 
tot submitted the bills to the employer or its carrier. He 
stated that he had paid some bills himself and thinks that his 
agular hospitalization insurance had paid some of them. 

Claimant specifically denied having had any other back 
>roblems for eight years prior to the time of his surgery and 
1cknowledged only one other injury to his back and stated that 
Juch occurred in 1978 at work with Little Giant. He stated that 
1e felt that the 1978 inJury was of minor consequence. He 
1en1ed an allegat1on that he had back and leg pa1ns since the 
19e of 19. 

Beverly Jean Templeton stated that she and claimant were 
•arried in February, 1979 and that she had known him since May, 
1~78. She stated that she did not recall claimant sustaining 
1ny injury to his back 1n 1978 and that claimant did not complain 
>t back pa1n until the May, 1979 1n1ury. She stated that after 
iay, 1979 until Christmas, 1982, claimant was 1n constant pain 
•nd complained of weakness in his legs. She stated that his 
·omplaints centered around one area in his back. 

She stated that since his surgery the pain in his back is 
less but that he still has weakness 1n his legs and that he now 
tas numbness in his left heel. She stated that she did not know 
>f any other inJuries which claimant had sustained. 

Mrs. Templeton testified that she handles the family finances 
•nd that the bills with Dr. £ngelen were paid at the time of 
•ach visit and that they had been reimbursed in the amount of 
1pproximately $80.00 by Connecticut General, a private health 
nsurance carrier. She stated that the charges for rehabilitation 

•ere actually S900.00 and that exhibit 9 was an incomplete bill. 
he stated that she felt claimant should have had surgery prior 
o the time It actually occurred, but that he had been reluctant 
o do so. 

With regard to exh1bit D she stated that she was present at 
he time clatmant gave his statememt and that h~ did not make 

iny reference to having had back trouble for many years. She 
lated that she does not know who gave the statement of claimant's 
ed1cal history at the hospital in V1rg1n1a. 

Richard Abel was called by the defendants to testify and 
tated that he has known claimant for approximately six years 

lating back to when they both worked at Little Giant Crane where 
le L ■ also a machtnist. He stated that he knows claimant and 
Is spouse socially and considers them to bt! friends. 

Abol stated that he saw claimant and his wife during the 
"hristmas season in 1982 on the evening betore they were to 
et~rn to Virginia. He stated that claimant told him he had 

•nJured his back being 111. He stated that he d1d not recall 
lny discussion concerning a fall, but that he did recall ■ome
•htng about a stairway. 

Beverly Jean Templeton wa■ recalled to the stand and stated 
that during the Des Moines v1alt In 1982, claimant had not 

tumbled or fallen on the stairs but that he did have to go up 
t~1rs to reach the bathroom. She stated that she had recently 
poken ~ Ith Abel on the telephone and that he told her that he 

1id not remember the cooversat1on .,hlch they had in December, 
98~. 

Claimant' ■ •xhiblts l through 10 respectively are bills for 
edical core which are conu■tcnt -.•1th the care clau,ant related 

receiving for bis back. Exhibits 11, 12 and ll are reports from 
r. Roland dealing ~Ith claiiunt' ■ treatment dur1ng late 1979 
nd early 1980. 

Exhibit 14 is a series ot reports from Dr. Sch-.artz dealing 
-ith claisant's surgery In early 1983. Jn a report dated July 
20, 1983 he ■tatesi 

hote ts made of the history and treataent s noted 

1n the hospital records , discharge summaries, and 
surgical description . His final diagnosis is 
"Herniated nucleus pulpos1s, left L-5, S-1, chronic.• 
Note 1s also made that although the acute exacerbation 
symptoms were within 3 weeks of his surgery, the 
findings at surgery were chronic, 1.e. long enough 
for chronic scar formation around the extruded 
segment. The changes in the bone focnd at surgery 
are also an indication of the chronic nature of the 
problem. Treatment, L-5, S-1 partial hem1laminectomy 
and discectomy with roots e xploration left S-1. 

PROGNOSIS: Good, with expectation of episodic low 
back pain. 

DISABILITY £VALUATION: According to the Academy of 
Orthopedic Surgeons' Guidelines he has a good 
result from a lam1nectomy and d1scectomy without 
fusion, which rates at a 10 percent permanent 
physical impairment. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the inJury of May 24, 1979 is causally related 
to the disability on which he now bases his claim. Bod1sh v. 
Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (196S). Lindahl v. 
L. O. BO¥<JS, 236 Iowa 296, 18 N.W.2d 607 (1945). A possibility 
1s 1nsuf 1cient; a probabil i ty 1s necessary. Burt v. John 
Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (1955) . 
The question of causal connection 1s essentially within the 
domain of expert testimony . Bradshaw v. Iowa Methodist Hospital, 
251 Iowa 375, 101 N.W. 2d 167 (1960). 

However, expect medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of e xperts need 
ri'o'tbe couched 1n definite, positive or unequivocal language. 
Sondag v. Ferris Hardware , 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, in whole or in 
part, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opinion isfor the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N.W.2d 128 (1967). 

The employment activity must be a prox ,mate cause of claimant's 
disab1l1ty but it need not be the only cause. Armstrong Tire 
& Rubber Company v. Kubl1, Iowa App., 312 N.W.2d 60 (Iowa l981). 

If claimant has an 1mpairment to the body as a whole , an 
industrial disability has been sustained. Indus t rial disability 
was defined in Diederich v. Tri- City R. Co., 219 Iowa 587, 593, 
258 N.W. 899, 902 (1935) as follows: "It 1s therefore plain 
that the legislature intended the term 'disability' to mean 
'industrial disability' or loss of earning capacity and not a 
mere 'functional disability' to be computed in terms of per
centages of the total physical and mental ability of a normal 
man." 

Functional disability is an element to be considered 1n 
determining industrial d1sabil1ty which 1s the reduction of 
earning capacity, but consideration must also be given to the 
injured err.ployee 's age, education, qualifications, experience 
and inability to engage 1n employment for which he 1s fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, 257 (1963). 

Under section 85.27 of the Code of Iowa an employer has the 
responsibility to provide an injured worker with reasonable 
medical care and has the right to select the care the worker 
will receive. In order for the employer to be held responsible 
for claimant's medical expenses claimant must show that the 
treatment sought was either of an emergency nature or was 
authorized. Boyce v. Consumers Supply Distributing Company, 2 
Iowa Industrial Commissioner Reports 51 (Appeal Decision 1981). 

A memorandum of agreement conclusively establishes an 
employer-employee relationship and the occurrence of an injury 
arising out of and in the course of employment. Trenhaile v. 
Quaker Oats Co., 228 Iowa 711, 292 N.W. 799 (1940), Fickbohm 
v. Ryal Miller Chl!vrolet Co., 228 Iowa 919, 292 N.W. 801 (l940). 
It does not establish the nature or extent of disability. 
Freeman v. Luppes Transport Company, Inc., 227 N.W.2d 143 (1975). 

ANALYSIS 

The surgical findings made by Dr. Schwartz ~stablish that 
cla,mant's herniated disc was something which was not of recent 
or1g1n. There 1s no evidence 1n the record of this case to 
rebut claimant's testimony of the commencement ot his problems 
on May 24, 1979. There ta no medical evidence which contradicts 
claimant's impression that hie disc became herniated at that 
time. There 1s no evidence of any prior or subsequent trauma to 
which lt could be attributed. The incident which occurred in 
Texas w~en claimant sought medical care 1s as consistent with 
the 1nJury at Little Giant being the source of problems as it Is 
with whatever occurred at Texas being the source of the problem. 
The fact that claimant received medical treatment ~1th Dre. 
Roland and £ngelen substantiates his testimony that he was 
having continuing back pain subsequent to his return to work 
after the initial inJury. It should be noted that he saw Or. 
£ngelen at hi■ own expense after he completed treatment with Dr. 
Roland. Claimant is found to be credible concerning hie description 
of the onset and cont1nu1ng nature of his aympto■s following the 
llay, 1979 inJury. 

There is no medical opinion In the record which relates 
claimant's herniated d1■c to the injury of l\ay, 1979. Exhibit E 
contains a notation in the diagnosis block of ruling out degenera
tive disc disease. From the reports it appear ■ that claimant's 
proble■ was localized at the L-5, S-1 level. An identifiable 
incident capable of producing the injury occurred. Clai■ant' ■ 
sy■ptoms receded but were never co■pletely resolved. Claicant's 
symptoms bt!came acute and he wa■ surgically found to have a 
herniated disc of chronic origin. The incident which waa 
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described is not unlike those which are often found by competent 
medical practitioners to be the cause of a herniated disc. It 
is found that the inJury of Hay 24, 1979 is a proximate cause of 
claimant's herniated disc. 

Claimant is presently employed at the occupation for which 
he has been trained and he is performing it without any problem 
relative to the injury. Be has a 10 percent permanent physical 
impairment as established by Dr. Schwartz. He is 28 years of 
age and there is nothing in the record to indicate that he will 
suffer any further loss of earnings in his chosen occupation. 
Dr. Schwartz notes, however, he expects episodes of low back 
pain in the future and a permanent functional impairment has 
been found to exist. Should the need to change employers arise 
at sometime in the future, claimant's ability to lift, bend and 
perform movements of that nature could very well adversely 
affect his ability to be employed or his wage scale. It is 
concluded that claimant has sustained a permanent partial 
disability in industrial terms of 20 percent of the body as a 
whole. 

Claimant's medical care with Dr. Engelen was neither authorized 
nor in the nature of an emergency. Defendants will not be held 
responsible for whatever charges may have been incurred with Dr. 
Engelen. 

It appears that claimant's medical expenses with Medical 
Center Hospital in Odessa, Texas, as shown by exhibit 3, were 
incurred as a result of an aggravation of claimant's condition 
which arose from the work he was then performing in Texas. It 
was neither authorized nor emergency in nature. Defendants will 
not be held responsible for its payment. 

The amounts charged in exhibits 4 through 9 inclusive have 
been stipulated to be fair and reasonable. Based upon what is 
contained in exhibit 14 and taken in light of claimant•s own 
testimony, it appears that the medical care which was provided 
was reasonably necessary for treatment of claimant's condition. 
It is likewise clear, however, that the care was not authorized 
by defendants. Claimant was 1n Des Hoines, Iowa and could have 
easily contacted defendants at or about the time his symptoms 
became severe. He returned to Virgina and sought medical care 
near his home. There is nothing in the record of this case to 
indicate that defendants were notified that claimant was having 
problems which he felt were attributable to the Hay, 1979 injury. 
Claimant entered Fairfax Hospital on January 1, 1983. He was 
continually hospitalized thereafter until released following his 
surgery. The seeking of medical care was in response to acute 
symptoms, and as such, was in the nature of an emergency. Once 
a course of treatment was commenced it would be unreasonable to 
expect claimant to have varied from it. It is found that 
defendants are liable under the provisions of section 85.27 of 
the Code of Iowa for the medical expenses reflected in claimant's 
exhibits 4 through 9 inclusive. The stipulation regarding the 
reasonableness of the medical expenses was limited to those 
shown by the exhibits and defendants' liability will accordingly 
be restricted and limited to the charges shown on the exhibits. 

Claimant entered the Fairfax Hospital on January 1, 1983. 
Exhibit 14, a progress note dated February 17, 1983, indicates 
that claimant would be allowed to return to work on light duty. 
There is no evidence in the record of a specific date when 
claimant did return to work and 1n view of the same, the end of 
his healing period is fixed as February 17, 1983. This results 
in a healing period of six weeks six days. 

There is no evidence in the record regarding claimant's 
expenses for travel in obtaining medical care and no provision 
will be made 1n that regard. 

FINDINGS OF FACT 

1. Claimant is a 28 year old married male with two dependent 
minor children. 

2. On Hay 24, 1979 claimant sustained an 1nJury arising 
out of and in the course of his employment with Little Giant 
Crane and Shovel in Des Hoines, Polk County, Iowa. 

3. Following that injury claimant continued to suffer 
discomfort in his back at the site of the injury. 

4. On or about October 27, 1981, claimant aggravated his 
back wh1le at work in Odessa, Texas, but such did not produce 
any sign1ficant change in claimant's continuing symptoms or 
condition. 

5. Claimant's chiropractic care with or. Engelen was not 
in the nature of an emergency and was unauthorized by his 
employer and its insurance carrier. 

6. Claimant's medical care with Medical Center Hospital in 
Odessa, Texas was for an aggravation of his back condition 
attributable to the work he was performing at that time. 

7. Cla1mant's symptoms became severe during late December, 
1982. He entered Fairfax Hospital in Fairfax, Virginia January 
1, 1983 and entered into a course of medical care and treatment 
which involved Or. Schwartz, Drs. Wener, Boyle & Associates, P.A., 
Anes thesia Group Ser vice s , Fairfax Patho l ogy ~ssociat es, Ltd ., 
and Mount Vernon Rehabilitation Center, Ltd. 

8. The services received during that course of treatment 
were reasonably necessary for treatment of claimant's cond1tion. 

9. Claimant was found to have a herniated disc of chronic 
origin which had been in existence long enough for chronic scar 
formation and changes in the L-5 vertebra. 

10. Claimant's inJury of Hay, 1979 was a proximate cause of 
the herniated d1sc found in January, 1983. 

11. Althoug~ the medical care which claimant received 
commencing January 1, 1983 was unauthorized, it was 1n the 
nature of an emergency. 

12. Claimant's only vocational training is in the area of 
work as a machinist. 

13. Claimant did not complete high school. 

14. Claimant has no demonstrated work skills outside the 
area of work as a machinist. 

15. Claimant is presently performing work as a machinist 
without substantial impairment from the injury or resulting 
surgery. 

16. As a result of the inJury, claimant has sustained a 10 
percent permanent partial impairment of the body as a whole. 

17. Claimant's injury caused him to be totally disabled 
from January 1, 1983 through February 17, 1983 at which time he 
was authorized to return to his regular employment. 

CONCLUSIONS OF LAW 

1he inJury claimant sustained Hay 24, 1979, while working at 
Little Giant Crane and Shovel, is a proximate cause of the 
herniated disc which was surgically removed January 12, 1983. 

Claimant sustained a permanent partial disability of 20 
percent of the body as a whole as a result of the inJury at 
Little Giant Crane and Shovel which occurred May 24, 1979. 

Under the provisions of section 85.27 of the Code of Iowa 
defendants are responsible for expenses of claimant's medical 
care for the injury incurred commencing January 1, 1983 as shown 
by exhibits 4 through 9 inclusive in the total amount of $5,926,40° 

Claimant ' s healing period runs from January 1, 1983 through 
February 17, 1983, a period of 6 6/7 weeks. 

ORDER 

IT IS THEREFORE ORDERED that defendants pay claimant SlX and 
six-sevenths (6 6/7) weeks of compensation for healing period at 
the rate of one hundred eighty-two and 78/100 dollars ($182.78) 
per week commencing January 1, 1983. 

IT IS FURTHER ORDERED that defendants pay claimant one 
hundred (100) weeks of compensation for permanent partial 
disability at the rate of one hundred eighty-two and 78/100 
dollars ($182.78) per week commencing February 18, 1983. 

IT IS FURTHER ORDERED that defendants pay claimant the sum 
of five thousand nine hundred twenty-six and 40/100 dollars ($5,926 
as and for the medical expenses incurred for treatment of his 
inJury as follows: 

Fairfax Hospital Association •... 
Sherwood Hall Orthopedics, Ltd. 
Ors. Wener, Boyle & Associates, P.A. 
Anesthesia Group Services .... . 
Fairfax Pathology Associates ..... . 
Mount Vernon Rehabilitati~n ~enter, Ltd. 

Total 
IT IS FURTHER ORDERED that defendants pay 

to section 85.30 of the Code of Iowa. 

$4,859.40 
1)0.00 
312. 00 
52.00 
4 3. 00 

530.00 
$5,926.40 

interest pursuant 

IT IS FURTHER ORDERED that defendants pay the costs of this 
action pursuant to Industrial Commissioner Rule 500-4.J). 

IT IS FURTHER ORDERED that defendants file a claim activity 
report within twenty (20) days from the date of this decision. 

Signed and filed this 28th day of June, 1984. 

MICHAEL G. fRlER 
DEPUTY INDUSTRIAL COMMISSIONER 

P.11 

" 

I 
!tit 

• If 

t t; 
II 

• re 
r ,r 
•I 11 

&•rte• 
tu 
I II 

I 
~ ,It 
a • 11 

~r 
C t , 

~ hr 
l , I , 
•r It 

tc , 

?h1 
ri.~, 

I• 
•I rr 

C.t, 

'lbt 
Po ,..., 
In 1 

l!s ....._ 

I 
ci.. 



REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 365 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ARY ANN TEN EYCK, 

Claimant, 

s. 

ARHLAND FOODS, INC., 

Employer, 

nd 

ETNA LIFE & CASUALTY, 

Insurance Carrier, 
Defendants. 

Pile No. 64 7 318 

A P P E A L 

D E C I S I O N 

By order of the industrial commissioner file October 20, 
383 the undersigned deputy industrial commissioner has been 
~pointed under the provisions of S86.3, Code of Iowa, to issue 
ie final agency decision on appeal in this matter. Defendants 
opeal from an adverse review-reopening decision. 

The record on appeal consists of the transcript of the 
,stimony; claimant's exhibits l through 4, inclusive; defendants' 
<hibits A, B, C and D (exhibit A is the deposition of Ronald 
iller, H.O., and exhibit o is the discovery deposition of 
laimant); and joint exhibits A and B, all of which evidence was 
>nsidered in reaching this final agency decision. 

The outcome of this decision will slightly modify the 
?view-reopening decision. 

EVIDENCE 

The facts basically are not in dispute and may be summarized 
ciefly. Claimant first had symptoms of a work inJury in February 
: 1980. These symptoms continued on into March and reoccurred 
> September of 1980. Defendants filed a memorandum of agreement 
>!ch admitted a work injury of September 2, 1980. On September 

1980, R. L. Bendixen, H.D., diagnosed tendonitis of the right 
1oulder and gave claimant an inJection. In that month she was 
so treated by w. R. Ramsma, H,O., and by Ronald Hiller, H.O., 
qualified orthopedic surgeon. Dr. Hiller also diagnosed 

•ndonitis and 1n October gave claimant two injections. 

In December of 1980, claimant was admitted to the hospital 
,ere she had surgery: "Arthrotomy, anterior acrom1onectomy, 
ceps tenodesis, right shoulder.• (Report of surgery December 

1980) Claimant did not improve as was anticipated and by 
1rch of 1981 had an evaluation by Maurice P. Hargules, H.D., a 
urosurgeon. Dr. Hargules did not make a specific diagnosis 

•t stated, "it is our opinion that the patient's problem is 
rictly one of a shoulder Joint injury due to the repeated 
auma sustained during her employment.• (Report March 21, 
81) 

Claimant continued to have problems and was admitted to the 
•spital again 1n April 1981. At that time, Or. Hiller diagnosed 
hesive capsulitis of the shoulder. Claimant continued to have 
oblems and was seen by Dr. Hiller again in August. She 
ntinued to have trouble and on January 5, 1981 (sic), Or. 
ller stated in a report that he had seen claimant on December 
• 1981 and that claimant •apparently has reached the end of 
r healing period at this point.• However, he referred claimant 
John Connolly, H.o., an orthopedic surgeon. 

On January 18, 1982, Or. Connolly saw claimant but made no 
rticular diagnosis other than shoulder stiffness. That doctor 
commended exercises. A pathology report of February 2, 1982 
owed an examination of an automonic ganglion and peripheral 
rve tissue "showing no significant specific diagnostic patho
gical alteration.• Likewise, a bone specimen was only diagnosed 

bone fragments. Also in February 1982, claimant was seen by 
bert D. Sellers, H.o., and again by or. Hargules; these 
ysicians diagnosed a post traumatic sympathetic dystrophy of 
e hand. (Jennie Edmundson Memorial Hospital report typed 
ril 2, 1982) 

On February 23, 1982, Dr. Hargules performed a diagnostic 
nglion block on the eight. This procedure was repeated on 
bruary 26, 1982 and it confirmed a diagnosis of severe reflex 
mpathetic dystrophy with causalgic pain involving the right 
per e xtremity. 

On July 21, 1982, Dr . Hargules assessed a permanent partial 
pairment to the body as a whole of 10 percent. Ronald Evans, 
O., examined claimant and reported on October 21, 1982 that he 
d diagnosed a severe rotator cuff tendonitis of the right 
oulder which "postsurgically deteriorated to chronic adhesive 
psulitis.• Dr. Hiller assessed a permanent partial impairment 

15 percent of the arm. 

ISSUES 

The review-reopening decision awarded claimant 150 weeks of 
rmanent partial disability at $254. 58 and healing period from 
nuacy 5, 1982 to September 1, 1982 at the same rate. 

Defendants state the issues thus: 

The claimant has the burden of showing by a pre
ponderance of the evidence the nature of her injury 
and the disability resulting therefrom. (Emphasis 
in the original) 

ISSUE NO. II 

Whether the deputy erred in concluding that 
claimant was entitled to additional healing p~ r iod 

benefits for the period from January s, 1982 
through September 1, 1982 and whether the deputy 
erred 1n not giving the defendants credit against 
permanent partial disability benefits for payments 
made by the defendants to the claimant for the 
period between April of 1981 until claimant's last 
surgery in February of 1982. 

APPLICABLE LAW 

Claimant indeed does have the burden to prove the e xtent of 
her disability. Olson v. Goodyear Service Stores, 255 Iowa 
1112, 125 N.W.2d 251 (l963). 

Rating of permanent losses of scheduled members of the body 
is covered under S85.34(2)(a) through (t) and is determined by 
loss of function not earning capacity. Punct1on is the normal 
or characteristic action of the member. Barton v. Nevada Poultry 
Co., 253 Iowa 285 , 110 N.W.2d 660 (1961), Henderson v. Iles, 250 
Iowa 787, 96 N.W.2d 321, 324 (1959) , Dailey v. Pooley Lumber Co., 
233 Iowa 758, 10 N.W.2d 569 (1943), Soukup v. Shores Co., 222 
Iowa 272, 268 N.W. 598 (1936) and Diedench v. Tn - City R. Co., 
219 Iowa 587, 258 N.W. 899 (1935). 

Industrial disability is disability to the body as a whole, 
as different from the schedule, and is determined by more than 
functional impairment. Such disability includes considerations 
of functional impairment, age, education, qualifications, 
experience, and the inability because of the injury to engage 1 n 
employment for which the claimant is fitted. Olson, 255 Iowa 
1112, 125 N.W.2d 251, Martin v. Skelly Oil Co., 252 Iowa 128, 
106 N,W,2d 95 (1960). See also Blacksmith v. All-American, Inc., 
290 N.W,2d 348 (Iowa 1980) and Mcspadden v. Big Ben Coal Co., 
288 N.W.2d 181 (Iowa 1980). 

A shoulder inJury is an injury to the body as a whole. Alm 
v. Morris Barick Cattle Co., 240 Iowa 1174, 38 N.W.2d 161 (lffi). 

Section 85.34(1) provides as follows: 

If an employee has suffered a personal injury 
causing permanent partial disability for which 
compensation 1s payable as provided in subsection 2 
of this section, the employee shall pay to the 
employee compensation for a healing period, as 
provided in section 85.37, beginning on the date of 
injury, and until the employee has returned to work 
or it is medically indicated that significant 
1mp~ovment from the injury is not anticipated or 
until the employee is medically capable of returning 
to employment substantially similar to the employment 
in which the employee was engaged at the time of 
injury, whichever occurs first. 

ANALYSIS 

Defendants argue vigorously that claimant's disability is to 
the arm and cite instances in the record where the e x trem1 ty as 
opposed to the body as a whole, is mentioned , For example in a 
report dictated February 28, 1982, or. Hargules states tha~ 
claimant has a reflex sympathetic dystrophy of the right upper 
extremity and repeats that diagnosis in a hospital report dated 
March 2, 1982. Further, Dr. Miller states cogently: 

What we have generally done is if the difficulty 
goes up to the top of the humeral head or if the 
main part of the pathology appears to be in the 
humeral head as opposed to the scapula or to the 
like the clavicle or essentially the shoulder 
girdle itself, part of the a x ial skeleton, we ' ve 
decided that this arbitrarily is going to be 
considered as an extremity injury, and we do the 
same thing in the hip. If they have an acetabular 
fracture, then it becomes to the body as a whole 
because that's actually part of the actual skeleton 
-- axial skeleton. If it becomes, like, a femoral 
head or humeral head problem, then we've arbitrarily 
said this 1s an extremity injury. 

The other thing that we have done 1s we've set 
down and looked at them from a function or loss of 
function standpoint. Does it -- is it more appli
cable to an extremity or 1s it more applicable to 
the body? And in general, the other orthopedic 
surgeons that I've discussed this with tend to feel 
that it's more of an extremity problem rather than 
a body problem. 

_There's an inter~~ ing interrelationship at this 
point, but I think generally the loss ot function 
of the pathology would appear to be more an extremity 
rather than the body. (Hiller dep., pp. 12-13 11. 
21-25 and 1-16) 

Contrasted to that opinion, however, is an office note of or. 
Hiller, the date of which, unfortunately, is illegible. (It is 
definitely from the year 1982, however, and speaks of the 15 
percent rating. Therefore, the note is rather late.) In that 
note he says claimant "appears to be relatively weak in her 
deltoid and rotator cuff functions.• Both the deltoid muscle 
and the rotator cuff muscles (the supraspinatus, the infra
spinatus, the teres m,nor and the subscapularis) are on the body 
side not the arm side of the anatomy. Of course, e xcept for the 
subscapular1s, those muscles are attached to the humerus· 
however, their greater mass, at least 90 percent of it, is on 
the body side. Anatomically then, these muscles must be con
sidered a part of the shoulder, which leads one to the inescapable 
conclusion under the~ case that the d i sability here 18 to the 
body as a whole. 

With respect to the healing period issue, defendants first 
argue that claimant should not be awarded healing period from 
January 5, 1982 through September 1 , 1982. The evidence shows 
that during that period of time, cla imant saw or. Hiller, or. 
Connolly, and Dr. Sellers and that she was treated regularly. 
Purther, Dr. Hargules states in a report of Apr i l 14 , 1982 that 
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claimant had not reached her maximum medical improvement. It is 
true, of course, that Dr. Hargules did give her a permanent 
partial impairment rating on July 21, 1982 and that July 19, 
1982 (the date of the evaluation) would be the proper end of the 
h allng penod. 

Secondly with respect to the healing period, defendants 
claim they should be allowed a credit for payments made between 
April of 1981 and claimant's last surgery in February of 1982. 
However, the case is the same as that JUSt stated. Claimant was 
actively being treated for a work-connected condition from which 
she had not yet recuperated. In such a case, no credit should be 
allowed. 

FINDINGS OF FACT 

l. That on September 2, 1980 claimant was an employee of 
Farmland Foods, Inc. and on that date hurt her right shoulder at 
work. 

2. That the inJury and resulting disability attributable to 
this inJury extended into claimant's body as a whole. 

3. That claimant has a functional impairment of 10 percent 
of the body as a whole. 

4. That claimant will not be able to return to the type of 
employment she performed for the employer herein. 

s. That claimant will not be able to return to any form of 
employment requiring heavy physical or manual labor which 
required continuous movement of flexion, extension or elevation. 

6. That claimant was 27 years of age at the time of the 
hearing. 

7. That claimant has no particular training in any field. 

8. That claimant finished the eleventh grade. 

CONCLUSIONS OF LAW 

That claimant sustained her burden of proof and established 
by a preponderance of the evidence that she sustained an industrial 
disability of thirty (30) percent of the body as a whole. 

That claimant 1a entitled to a healing period from January 
S, 1982 through July 19, 1982. 

ORDER 

THEREFORE, IT IS ORDERED: 

That the defendants shall pay unto claimant one hundred 
fifty (150) weeks of permanent partial disability at the rate of 
two hundred titty-four and 58/100 dollars ($254.58) per week. 

That defendants shall pay unto claimant healing period 
benefits at the stipulated rate of two hundred (ifty-four and 
58/100 dollars ($254.58) per week for the period of January S, 
1982 through July 19, 1982. 

That defendants shall pay unto claimant the following 
medical bills: 

Nebraska Clinicians Group 
Associated Orthopedic Surgeons 
Robert Sellers 
Jennie Edmundson Hospital 
Dr. Hargules 

$ 12.00 
57.00 

720. 00 
3,337.58 
2,430.00 

That defendants shall pay unto claimant two hundred s1xty
four and 80/100 dollars ($264.80), representing mileage expense 
(1,324 X 20). 

That interest shall accrue pursuant to $85.30 from September 
6, 1983. 

That the costs of this proceeding shall be taxed to the 
employer pursuant to Iowa Industrial Commissioner Rule 500-4.33. 

That de(endants shall file a final report upon payment of 
this award. 

Signed and filed at Des Hoines, Iowa this 25th day of 
January, 1984. 

Appealed to District Court: 
Affirmed in part, reversed 
in part and remanded 
Appealed to Supreme Court; 
Pending 

BARRY MORANVILLE 
DEPUTY INDUSTRIAL COHHISSIONER 

BEFORE THE IO~A INDUSTRIAL COHHISSIONER 

SHERMAN THOMAS, 

Claimant, 

vs. 

BABCOCK & WILCOX 
CONSTRUCTION COHPAHY, 

Employer, 

and 

CIGNA INSURANCE COMPANY, 

Insurance Carrier, 

Flle No. 705602 

AT TORN E: Y S' 

F E: E 

D E C I S I O N 

This proceeding concerns a dispute over the attorneys' fees 
to_be paid in this case and was brought by the attorney who 
originally represented claimant, Richard J. Schicker of Omaha 
Nebraska, who filed a lien under S86.39, Code of Iowa. The ' 
respondent is Sheldon Gallner of Council Bluffs, Iowa who 
handled the case for the claimant, Sherman Thomas after the 
latter had discharged Hr Schicker. The case came on for 
hearing before the undersigned deputy industrial commissioner at 
the courthouse in Council Bluffs, Iowa on December 16 1983 and 
was submitted for decision on that date. ' 

The record consists of the testimony a t the hearing· joint 
exhibits 1 through 10 and petitioner's e xhibits 11 thro~gh 14, 
all of which evidence was taken into consideration in reaching 
this proposed agency decision. Those exhibits include the 
depositions of Sherman Thomas and Sheldon Gallner. 

ISSUE 

The issue is how the at t orneys' fees in this case should be 
apportioned between the two lawyers. 

STArEHENT OF THE CASE 

During Hr. Gallner's representation of Hr. Thomas, the case 
was settled and on August 15, 1983 Hr. Gallner undertook to 
cover the amoun t of Hr. Schicker's fee so that the settlement 
could be approved. 

Claimant testified that Hr. Gallner had represented him on 
t wo prior occasions, in 1978 and 1980. When he attempted to 
contact Hr. Gallner with respect to the alleged inJury of June 
1982, Hr. Gallner was on vacation. Claimant testif i ed he went 
to see Gene Leahy of Omaha for representation and was shunted to 
Hr. Schicker. Cl aimant had some complai nts about h1s representatic ~ 
by Hr. Schicker, such as being mistakenly billed for some 
e xpenses and Hr. Schleker being uncommun i cative. It was also 
clear, however, that claimant could not remember many of the 
facts. (See for e xample, deposition pp. 17 through 19, wherein 
response to questions, claimant stated some four times that he 
could not remember the facts.) 

Richard Schleker, age 35, testified that he graduated from 
Creighton University Law School in 1974 and that he was licensed 
to oractice law in Nebraska but not in Iowa. Bis practice is 
about one-third workers' compensat i on and t wo-thirds personal 
injury work. He met claimant through Hr. Leahy , who does not do 
workers ' compensation. He stated that he did not know Hr. Gallner 
had represented claimant on prior occasions. He f i rs t saw 
claimant on July 1, 1982 and on July 9, 1982 conferred with an 
insurance representative and got claimant ' s payments brought up 
to date. He did not take a fee from those checks . He continued 
to represent Hr. Thomas in a rather routine way until March 1983 
when he learned that claiman t wanted to be represented by 
anot her attorney. 

There was an offer of settlement of $34,363 and it was Hr. 
Sch icker ' s opinion that his fee should be 25 percent of that 
amount, or $8,565.75. 

Sheldon Gallner, who is l icensed to practice law in Iowa 
testified as to his pr i or representation of claimant and that in 
mid 1982 he was out of the count ry. He testified that he called 
Hr. Thomas upon an inquiry by Mr. Thomas' daugh t er. Later, 
claimant came into Hr. Gallner's of f ice and asked the latter to 
represent him. Hr. Gallner continued the representation of 
claimant and settled the case for $70,000. 

He. Schicker's file shows an initial interview and attorneys' 
fee agreement. It also shows routine correspondence to Mr. Thomas 
of July 10, 1982, September 10, 1982, October 15, 1982, and 
Hatch l, 1983, Also included in the file are routine letters to 
and from the insurance company and R. c. Pitner, H.D., as well 
as various filings. 

APPLICABLE LAW 

Section 86.39, Code of Iowa, states: 

All fees or claims for l egal, medicai hospital, 
and burial services render~d under this chapter and 
chapters 85 and 87 shall be subject t o the approval 
of the industrial commissioner, and no lien f or 
such service shall be enforceable without the 
approval of the amount thereof by the industrial 
commissioner. For services rendered in the district 
court and appellate courts , the a t torney ' s fee 
shall be subject t o the approval of a judge of the 
district court. 

A federal district court stated: 

" [Flees in compensation cases sh"1.lld not be fi xed 
by reference to an arbitrary percentage applicable 
to all or most cases. The exten t and character of 

t 

s ,, 
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the legal work, the amount involved, the intricacy 
and novelty of the issues, and the results obtained 
must all be considered. 

•some authorities also include as elments for 
consideration in fixing the fees the circumstances 
of the claimant and the standing of counsel. The 
latter element has less application in compensation 
cases than in other fields. As to the former, the 
circumstances of the claimant are almost always 
needy, and should moderate the demands of counsel, 
but should not be so emphasized by those approving 
the fees as to drive competent counsel out of the 
field. In some compensation cases the issue of 
liability is bitterly contested and the collection 
of any fee is necessarily contingent upon success ; 
in other cases, the only question is how much 
compensation will be awarded, some fee is sure to 
be allowed and to make a lien upon the award, and 
that factor should be considered in fixing the fee.• 
Hillman v. O'Mearne, 129 P. Supp. 217, 218 (D . Hd. 1955) 

iting Kirkeatrick v. Patterson , 172 N.W.2d 259, 261 (Iowa 1969) 
,e industrial commissioner stated: 

ln making this determination the following factors 
are considered: (1) the time spent by the attorney 
in the proceeding; (2) the nature and extent of the 
services rendered; (3) the amount of the award that 
is involved; ( 4 ) the difficulty of handling and the 
importance of the issues presented; (5) the responsi
bility assumed and the results obtained by the 
attorney; (6) the professional standing and experience 
of the attorney; and (7) any other element wh i ch 
may have a bearing on attorney fees. Lee v. John 
Deere waterloo Tractor Works, 34th Biennial Report 
of the Iowa Industrial Commissioner , p. 186 (1978) . 

See also Lawyer & Higgs, Iowa Workers' Come ensation-Law and 
, actice , S 28. 

ANALYSIS 

Concerning the various elements that should be considered, 
: 1s clear that each attorney did a good job and that ~r. 
>llner, perhaps did an excellent job. Of course , one cannot 
>eculate as to the result Hr. Schicker would have obtained 
,cause he was not able to see the case through to its conclusion. 
; for the time spent by the attorneys, it would seem that 
,ither attorney spent a great deal of time on the case when 
>mpared with other cases , especially those that go through a 
,acing . The nature and e xtent of the services rendered was 
>utine in the case of each attorney. 

The amount of the settlement has already been remarked upon. 
1e difficulty of handling and the importance of the issues was 
>utine as was the responsibility assumed. Nothing is known of 
1e professional stand ing of Mr. Schicker; it is assumed that he 
; in good standing in his commun ity. Likewise , the standing of 

• Gallner in the legal community of Council Bluffs is apparently 
igh. 

The fee, and no one disputes the overall amount of it, is 
17 ,500. Of that amount, ~r. Sch1cker requests one-half. Mr. 
lllner does not suggest any particular division of the fee. 
>th attorneys did good work, but Mr. Gallner got the result 
1ich counts most, an apparently high settlement on the case. 
1us , whereas Solomon might split this fee in half, here Mr. 
1llner wil l be dllOted 60 percent and Mr. Schicker 40 percent. 
lere is no clear indication in t he record as to the amount of 
<penses which should be deducted prior to determining how much 

the $17,500 would be a part of the f inal fee. The parties 
1n work this out between themselves. 

FINDING OF PACT 

Richard Schleker represented claimant on an Iowa ~orkers' 
>mpensation case and claimant decided to change his attorney 
~d hired Sheldon Gallner. ~r. Schicker obtained an offer of 
34,363 and Hr. Gallner obtained a settlement o f $70,000. Both 
ttorneys performed competently with Hr. Gallner obtaining a 
>ry good result. 

CONCLUSION OF LAW 

That Richard Sch 1c ker is entitled t o forty ( 40) percent of 
le fee obtained by ~r. Gallner and the latter is entitled to 
txty (60) percent thereof. 

ORDER 

WHEREFORE, the parties are ordered to determine the amount 
~ f e xpense which is to be deducted before dividing the fee 

1ereupon to divide the fee as stated above. 

Costs of this action are taxed equally. 

Signed and filed at Des Hoines, Iowa this 24th day of 
>bruary, 1984. 

BARRY MORANVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IO;iA INDUSTRIAL co~~ISSIONER 

RO¥ I.. THRASHER, 

Claimant, 

vs. 

J. P. CULLEN & S~N 
CONSTRUCTION , 

Pile No. 464612 

APPEAi, 

Employer , 

and 

UNITED STATES PIDELirY 
AND GUARANTEE CO~PANY, 

Insurance Carrier, 
Defendants. 

D E C I S I O N 

STArE~ENT OF THE CASE 
DefenJants appeal from a proposed r eview-reopening decision 

wherein claimant was 3w3rded permanent total disability benefits 
based upon a finding of 40 percent functional impairment of the 
body as• whole. 

The record on appe1l consists of the transcript of the 
rev1~w-reopening proceeding which contains the testimony of 
claimant, Patricia ~cLean, Deverne Houk and Paul Halferty; 
claimant's exhibits 1 through 16 and Sprague deposition exhibits 
l through 5, 27 and 32; defendants' e xhibits A, B, C, O; and the 
briefs 5nd filings of all parties on appeal. 

ISSUES 

1. \ihether the deputy erred in admitting specified medical 
and vocational reports into evidence. 

2. Whether the deputy er r ed in finding the weekly benefit 
rate to be $166 . 92. 

3. ~hether the deputy erred in finding the claimant permanently 
and totally disabled. 

4. The duration of the healing period if the commissioner 
f1n1s a permanent partial disability. 

5. ~hether the deputy erred in awarding contested costs. 

REVIE~ OF THE EVIDENCE 

Claimant ~as single and 58 years old at the time of the 
he•r1ng and has an eighth grade education. He has worked as a 
general laborer in construction since 1951. (Transcript, pp. 14-20) 
He had been working for defendant employer approximately eight 
months when he was inJured. 

On October 15, 1975 claimant was cleaning debris from the 
roof of the Hormel plant then under construction. He was 
working under the direction of his forem3n, Steve Houk . (Tr., p. 
23) ~la1mant fell through an open hole in the roof onto a 
concrete floor below. (Tr., pp. 23-24) The distance of the fall is 
estimated between 27 - 37 feet. (Tr., p. 23) Claimant suffered 
numerous inJuries to the chest and the right side of his body. 

He was taken to St. Joseph Hospital 1n Ottumwa and then to 
University of Iowa Hospital in Iowa City. (Tr., p. 2~) 
Bruce L. ~prague, M.D., orthopedic surgeon and the treating 
~hysician at the University Hospital, described claimant's 
in1ur1es as follows: "(OJne closed cran i al cerebral trauma, 
chest trauma , open T-condylar fracture of the right humerus, 
bilateral publc rami fractures with a right sacro-1liac Joint 
separation, a right femoral neck fracture, and L-1 vertebral 
body compression fracture." (Claimant ' s Exhibit 2 , p. 7). 

Claimant was in intensive care at University Hospital for 
4-5 days. (Cl. ex. 1, p. 14 ) He remained in the hospital from 
October 15, 1975 until November 15 , 1975 (Cl. e x. 1, p. 25) 

Claimant undPrwent two operations to repair injuries to his 
right hand and right elbo~ (Tr., p. 25) He had two operations 
on his hip. (Tr., p. 26) He returned to University Ho~pital 
approximately 30 times for operations and appointments with Dr. 
Sprague. (Tr., p. 27) He was on crutches for a yedr and a half. 
(Tr., p. 31) At or. Sprague ' s final evaluation of claimant on 
January 21, 1980, the doctor found that claimant had one-half to 
five-ei~hths inch short~ning of the right leg, deformity of the 
right elbow with a lack of 45 degrees full e xtension, and 30 
degrees flexion contracture of the right hip. (Cl . Ex. l, pp. 
40-43) Claimant also had ~eakness in the muscles of the right 
hand and forearm which decreased his grip strength. (Cl. Ex. 1, 
pp. 44 -45) 

or. Sprague stated that claimant's loss of mobility and 
strength 1n the joints of claimant's elbow, h1p, and pelvis 
would restrict the work tasks claimant could perform, and that 
such restrictions would be permanent. 

Q. Now, from the August , 1978 examination, Doctor, 
and through the period ending with your e xamination 
of January, 1980, based upon that January 21 , 1980 
~xamlnation, was Mr. Thrasher ever in a condition 
because of his inJuries to return to work? 

A. I don't think that he would be able to return 
to work as a laborer doing hesvy manual labor. 

O. Now, you are saying between that period he was 
not able? 

A. I don't think he is able to at this period. 
Okay? 
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o. ~,II you g1v• me your reasons, Doctor? 

A. I don't feel thlt the elbo# th,t h• has no~ 
woulJ withstand heavy ,,nual labor -- pushing, 
pulling, lifting -- because of pain that would 
develop and infl11M1ation, ,nd I think probably the 
same 1s tru~ Wlth the hip. 

Q. Now, when you say hea~y labor, Doctor, how 
heavy does It h,ve to be? 

A. Well, I think w• all probably hav 0 a concept of 
what a laborer does, but that's basically zove 
obJects manually that can't be moveJ by ,ach1nery. 

2, And when you are talking about laborer, you are 
not necessarily talking ~bout heavy tyoe of constr~c-
tion labor? · 

A. ~ell, he could~ -- labor can either be ditch 
digging, right, he can be moving roinforcing b1rs, 
could be painting, he could be doing anything, but 
it's considered something that requires a certain 
amount of Joint mobility, strength, to be able to 
perform. ~ow, I can't tell you what specific tasks 
he can perfor•, wha~ he can't perform, but I think 
if we are going to tak~ as a general cat•gory 
•1aborer", he ~ould be an unlikely candidate to be 
'lble to do it. 

o. And this is again, Doctor, because of tne 
inJuries received in October of 1975? 

A. Yes. 

o. Essentially to the hip and elbow? 

A. Hip, elbow and pelvis, 

?. A combination of the three, Doctor? 

A. I think the pelvis is probably the less signifi
cant of the three, yes. 

?, In your opinion Jo these three injuries -- are 
they !)1'r:nanent? 

A. 1 believe they are at this time, yes. 
(Cl. Ex. 1, pp. 48-49) 

Dr. Spragu~ deter•ined that claimant has a physical impairment 
of 40 percent of the body as a whole. (Cl. Ex. 2, p. IS) 

Prior to the tnJury, clai:nant worked full time for defend,nt 
employer. (Tr., p. 100) His duties included pourln1 cement, 
tending masonry and carpentry crafts, building scaffoldings, and 
diggin1 ditches. (Tr., p. 96) Testifying as business man,qer 
for Construction L3boc Loc3l 566, Oeverne aouk stated: 

(l]t'n called unskilled labor. But tn some c,ses 
you could call It skilled. You just don't go oour 
concrete unless you know how to pour it. AnJ · 
building a scaffolding, you build 1t up in the air. 
I would call somebody th>t could do that a little 
skilled. 

?. Prior to ~ctbber 15, 1975, was Mr. Thrasher 
able to perform the full r1nge of duties th•t would 
commonly be assigned to construction laborers? 

A. Yes, he was. 
(Tr., p. 96) 

On the question of whether l19ht duty jobs in construction 
might be available, Mr. Houk stated: 

ttot in the construction labor business. There 
might be some of that in plumbers or electricians. 
1 don't know. But not 1n our business. 

well, we have light-duty work, as I say, 
sweeping a floor. You might clean a building. You 
might work four hours, but they are not going to 
pay you Just eight hours a day, forty hours a week 
to just sweep floors. It just Jon't work that way. 

If you are sweepln3 floors ri1ht 1t that point and 
the contractor wants you to go help those guys pour 
concrete, you've got to be abl~ to do that. 
(Tr., !>• lOS) 

Claimant has not worked since the October 15, 1975 injury. 
(Tr., p. 37) Defendants contend that claim3nt is not totally 
disabled and ts able to work 1n some occupations which do not 
require heavy physical labor and would give h1m an income. 
Patricia McLean, coordinator of the Career Assessment program of 
Lifetime Learning Center, testified that claimant was admln1stereJ 
general learning, reading, and mechanical aptitude tests. (Tr., 
p. 81) On the basis of test results and information from 
claimant on previous work experience, claim,nt appcued to have 
the aptitudes or abilities necessary to train for work as a 

1 custodian, security guard, service station attendant, 9ark1ng 
lot attendant, tax, driver, and small appliance repair. (Tr., 
pp. 81-82: Oefendants' tK. D) 

Paul Halferty, vocational counselor in Rehabilitation 
Services for the state of Iowa, evaluated the vocational employ
ability of claimant using assessment reports [rom the Li[etime 
Learning Center and claimant's medical file. (Tr., pp. 110-114) 
With regard to claimant's ability to retrain and compete in the 
labor market ir, Ottum-wa, ~r. Halferty stated: 

A. It appears to me that Hr. Thrasher does not 
have the physical ability at this time to do common 
labor. It appears to me that ~r. Thrasher does not 
have the learning ability to be retrained in 
sedentary activity. 

~hat I have seen of Mr. Thrasher's ability to 
understand a situation, to understani wrltt1'n 
material JOuld lead m,. to believe that you are not 
going to make -what is typically known as a desk 
worker out of 'Ir. rhr,1sher. 

And of those Cew Jobs that would exist that 
entail no physical labor and also no great deal of 
tra1n1ng, for exampl~, 3 par~1ng lot attendant, 
J hich is an idea that fre1uently comes up, those 
Jobs are so few, so very few that the competition 
for them is so fierce to get them. The persons -who 
need them are unable to do other work. Ani that 
makes the competition for them very fierce. 

Q. From your experience in whlt area would ~r. 
Thrasher com9ete Jith the averlge student in• 
r~tr,ining progra~ that you had p•rt in? 

A. The only type of retraining progr,m that ~r. 
Thrasher might compete 1n would be an on-the-Job 
training pro;r,m. on-the-Job training would be of 
the sedentary nature which would rule out co~~on 
labor which aglin gets us bac< to the difficulty of 
finding a sufficient ~uanttty of Jobs to engage in. 
And then it gets back to the competition. 

o. Workers who are more physically able and that 
sort of thing? Is that what you are saying? 

A. Physic,lly ,ble, yes, and mentally able, yes. 

o. ~r. Halferty, do you have an opinion as to 
whether ~r. Thrasher Jill ever be able to -work 
again given hts age, his physcal (sic) limitations 
and his prior ~or~ experience? 

A. Hr. Thrasher would find it very, very difficult 
to return to work unless his physical condition 
improved significantly. 
(Tr., pp. 120-125) 

APPLICABLE LA~ 

The claimant has the burden of proving by a preponderance of 
the evidence that the inJury of October 15, 1975 is causally 
related to the disability on which he now bases his clai~. 
Bodish v. _Fischer, Inc., 257 Iowa 516, 133 'l.W.2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 IoJa 296, 18 !-1 •• ,.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. Burt 
v. John Deer~ waterloo Tractor works, 247 Iowa 691, 73 ~.w-:-'1o7J, 
(1955). The lUestion orcausal connection ,s essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
llospnal, 251 Iowa 375, 101 N.w.23 167 0960). 

.. 

As claimant has ,n impairment to the body as a -whole, an 
industrial disability has been sustained. Industrial disability 
-w,s defined in oie~er1ch v. Tr1-£ity Railway co., 219 Iowa 597, 
593, 258 ~-~- 899, (1935) ,1s [ol lows: "It is therefore pl.un It 
that the legislatur~ intended the term 'disability' to mean 
'industrial disability' or loss of earning capacity and not a 
mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
111a.n. • 

Functional disaoiltty is an element to be considered in 
determining industrial i1sability which is the re~uction of 
earning cap,city, but consideration must also be given to the ~ 
inJured e~ployee 1 s age, e~ucat1on, qual1f1cations, experience 
and inability to engage in employment for which he is fitted. 
Olson v . .:;oodyear S<>rvice Stores, 255 Iowa 1112, 1121, 125 !i.W.2j 
251, (1963). 

l\NALYS!S 

In the first issue on appeal, defendants contend the deputy 
erred 1n admitting certain evidence over defendants' obJections. 
With reg,rd to adm1ss1on of the 1980 deposition of or. Bruce 
Sprague, folio-wing an application by claimant for a decl1ratory 
ruling on this same issue, Deputy Co1D.1D1ssioner Barry Moranville 
heli that unJer Rule 500-4 .18 1.A.C. the deposition may be 
entered as a narrative report of the doctor. T~e deputy was 
correct tn adm1tt1ng the deposition as a medical report. 

or. Sprague's opinion with regard to claimant's physical 
mobility and strength for manual labor are well within the 
physician's area of training and eKpert1se. However, the 
deputy's findings of claimant's insufficient mental capacity tor 
retrai~ing cite the information received from Paul Halferty, 
vocational counselor, and not or. Sprague. 

rhere 1s no indication in the deputy's ruling that his 
ftnJings for claimant relied on either the eKh1b1ts to or. Spragut 
1982 deposition or the clinical notes of Stewart Rothenberg, M.O., 
Thomas Thurman, 11.0., or Donald Berg, 11.0. 

Defendants obJect to the deposition and testimony of Paul 
Halferty, in addition to letters written by Hr. Halferty. 

Industrial Commissioner Rule 500-4.18 states: 

In any contested case a signed narrative report 
of a doctor or practitioner setting forth the 
history, diagnosis, f1nd1ngs and conclusions of the 
doctor or practitioner and which is relevant to the 
contested case shall be considered evidence on 
which a reasonably prudent person is accustomed to 
rely in the conduct of serious affairs. The 
industrial commissioner takes official notice that 
such narrative reports are used dally by the 
Insurance industry, attorneys, doctors and practi
t1oners and the industr1~l ~0""1N-ss1oner's office in 
decision-making concerning Injuries under the 
jur1sd1ct1on of the 1ndustr 1al commissioner. 

11: 
It: 
l!r 
~ 

'Tr 
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Any party against whom the repo~t may be.used 
shall have the right, at the party sown 1n1t1al 
expense of cross-examination of the doctor or 
practitioner. Nothing 10 this rule shall prevent 
direct testimony of the doctor or practitioner. 

This rule is intended to implement sections 86.8 
and 86.la and to interpret section 17A.14 The 
Code. 

There is no definition of the word •practitioner• provided, 
but the rule contains no technical language, and.agency dec1s1ons 
construing the rule to not ascribe peculiar mean1n2s, known onl~ 
to the agency, to the words and phrases therein. Pcact1t1oner 
1s defined 1n Black's Law Dictionary as "[hie who is engaged in 
the exercise or employment of any art or profession.• Black's 
Law Dict i onary, 4th Ed. Rev. 1968, p. 1335. A profession 1s 
dehned as: 

A vocation, calling, occup3tion or employment 
involving labor, skill, education, special knowledge 
and compensation or profit, but the labor and skill 
involved 1s predominantly mental or intellectual, 
rather than physical or manual. Maryland Casualty 
Co. v. Crazy ~ater Co., Tex .Civ.App., 160 S.W.2d 
102, 104. The method or means pursued by persons 
of technical oc scient1f1c training. aoard of Sup'rs 
of Amherst County v. Boaz, 176 Va. 126, 10 s.e.2d 
498, 499. Supra, at 1375. 

Paul Halferty states he has a master's degree in guidance 
and counseling and 1s currently working as a vocation3l rehabili
tation counselor 1n the field for which he has been trained. A 
master's de~ree represents advanced college preparation, and.the 
field of counseling falls within the definition of 3 profession. 
Hr. Halferty is, therefore, a practitioner employed in a profession. 
His narrative report, in the form of his deposition, and his 
direct testimony are both admissible as evidence under Rule 
500-4.18. ~r. Halferty's Hay 19, 1982 letter to claimant and 
June 7, 1982 letter to claimant's counsel are hearsay and are 
not considered 1n this appeal. 

Defendants contend that Paul Halferty 1s not qualified to 
assess claimant's ability to obtain and perform work. Hr. Halferty 
is qualifie1 to assess employability based on a combination of 
•ptitude scores, medical reports and past Jork history. Given 
such data, Hr. Halferty could match claimant's abilities to the 
work opportunities of the Ottumwa area job market. He concluded 
on the basis of such information that claimant had neither the 
phys1cal nor the learning abilities to retrain and compete in 
the labor market. 

Defendants are incorrect in asserting that the deputy found 
claimant to be permanently and totally disabled solely on the 
basis of the information provided by Hr. Halferty. Dr. Sprague, 
the treating physician, has determinej that claimant has a 
physical impairment of 40 percent of the body as a whole'. 
Factors considered 10 determining industrial disability include 
the employee's medic3l condition prior to the 1nJury, after the 
1n1ury, and present condition; the situs of the injury, its 
severity and the length of healing period; the work experience 
of the employee prior to the injury, after the injury and 
potential for rehabil1tat1on; the e~ployee's qualifications 
intellectually, emotionally and physically; earnings prior and 
subsequent to the inJury; and age, education, motivation, and 
functional impairment as a result of the injury and inability 
because of the injury to engage in employment for ~hich the 
employee is fitted. Loss of earnings caused by a )Ob transfer 
for reasons related to the inJury is also relevant. These are 
matters which the finder of fact considers collectively in 
acr1ving at the determinltion of the degree of industrial 
disability. 

There are no weighting guidelines that are 1nd1cated foe 
each of the factors to be considered. There are no 9u1del1nes 
which give, for example, lge a weighted value of ten percent of 
total, education a value of fifteen percent of total, mot1vat1on 
- five percent; work experience - thirty percent, etc. Neither 
1s a rating of functional impairment entitled to whatever.the 
degree of impairment that is found to be conc~usive that. it 
directly correlates to that degree of industrial disability to 
the body as a whole. In other words, there are no formul3e 
which can be applied and then added up to determine the de~ree 
of industrial d1s~b1l1ty. It therefore becomes necessary for 
the deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the finding with 
regard to degree of 1ndustr1al disability. See ~irmingh~m ~
Firestone Tire & Rubber Company, II Iowa Industrial Commissioner 
Report 39 (l9Bl); Enstrom v. Iowa Public Services Companr, II 
Iowa Industrial Commissioner Report 142 (l9Bl); WeDb v. LoveJoy 
Construction Co., 11 Iowa industrial Commissioner Report 430 
(l98l). If at a later time it can be shown that claimant's 
vocational capacity has improved, defendants can petition for 
review-reopening as to claimant's disability. 

The second issue on appe~l concerns the weekly benefit rate. 
The award of $166.92 was a scrivener's error and the January 4, 
1977 nemorandum of agreement was also in error. According to 
the pleadings, claimant's gross weekly wage appears to have been 
$248.00. Under the July l, 1975 corrected benefit schedule, the 
correct weekly benefit would be $1 45.32. 

The assert1ons of the third issue have already been addressed. 

In finding claimant has incurred a permanent total di~ab1l1ty, 
the commissioner does not reach the fourth issue of duration of 
healing period. 

The last issue 10 defendants' brief concerns the awarding of 
costs. 

ln the proposed review-reopening decision, the deputy 
awarded the cost of transcriptions of the two evidentiary 
depositions of or. Sprague, togethcc with a total expert witness 
fee of $300 for the depositions, in addition to medical e xamina
tion charges rendered by or. Sprague 1n Pebr~ •y and Harch of 
1980. Also awarded as costs w~ce medical rep rt charges of the 
Un i v~rsity of lowa, Medical Services, and Ottumwa Hospital. The 

St. Joseph Hospital charge for reports was also held payable by 
defendants. 

By declaratory ruling, the 1980 deposition of Dr. Sprague 
was adm i tted into evidence, not as the equivalent of testimony, 
but as a narrative report of a doctor as provided under Rule 
500-4.18. The reasonable costs of such evident,ary reports may 
be taxed under Rule 500-4 .33(6). Since the appearance of the 
doctor is not contemplated in the procurement of such report, 
expert witness and transcription fees do not constitute reasonable 
costs for the report. Further, the $90 charge by Dr. Sprague 
for the February 8, 1980 e xamination of claimant is disallowed 
as a reasonable cost incurred in obtaining the medical report. 
Claimant is awarded S50 as a reasonable cost for Dr. Sprague's 
1980 narrative report. Section 622.72, The Code, allows for 
expert witness compensation, not to exceed $150 a day. Industrial 
Commissioner Rule 500-4.33(5) provides for the costs of doctors' 
deposition testimony, including transcription costs, Rule 500-4.33(2) • 
The deputy was correct 1n awarding the costs of the 1932 
Sprague evidentiary deposition but not the 1980 deposition. 

The S50 charge from Ottumwa Surgical Associates for a Harch 
24, 1980 consultation with claimant ' s attorney is not taxable to 
defendants under Rule 500-4. 33. 

The hospital medical report charges from the University of 
lowa, ~edical Services, Ottumwa and St. Joseph's are not allowed 
under Rule 500-4 .18 since such reports do not meet the criteria 
of a signed narrative report. 

FINDINGS OF PACT 

1. Claimant was single and 58 years old at the time of the 
hearing. 

2. Claimant has an eighth grade education. 

3. Claimant has worked as a general laborer in construction 
since 19S1. 

4. Claimant had worked full time for defendant employer for 
approximately eight months. 

5. In 1975 claimant fell from a roof while working and 
suffered multiple and severe inJuries. 

6. Claimant had surgery on his right hand, right elbow and 
hip. 

7. Claimant was on crutches for a year and a half. 

8. Cla1mant ' s injury has resulted in a shortened right leg 
and a deformity of the right elbow. 

9. Claimant's loss of mobility and strength in the joints 
of his elbow, hip and pelvis restrict his physical activity. 

10. Clai~ant's treating physician has d~termined a functional 
impairment of 40 percent of the body as a whole. 

11. Prior to the injury, claimant could perform the lifting, 
climbing and digging tasks necessary to his job. 

12. Claimant can now perform only sedentary tasks which 
require no pushing, pulling or lifting. 

13. There is no work in construction labor limited solely to 
light duties. 

14. Claimant has neither the physical nor intellectual 
3b1lities to successfully retrain and compete in the labor 
mnket. 

15. Claimant has a permanent total disability as a result of 
the October 15, 1975 injury. 

16. Claimant ' s rate of compensation is $145.32. 

CONCLUSION OF LAW 

Claimant has sustained the burden of proving a permanent 
total industrial disability as a result of his work related 
1njury of October 15, 1975. 

ORDER 

WHEREPORE, the deputy's decision ftled Hay 18, 1983 is 
affirmed in part, and modified in part. 

THEREPORE, it is dered that defendants pay the claimant 
weekly benefits of one hundred forty-five and 32/100 dollars 
($145.32) for the period of d1sabil1ty, in accordance with 
section 85.34(3), Code of Iowa, (1975), together with statutory 
interest from the date due. 

It is further ordered the defendants be credited for those 
amounts previously paid. 

The requested co~nut~tion should be limited to the amount 
necessary for claimant to buy out h1s joint tenants' share of 
claimant's residence. 

Costs are charged to the defendants 
500-4. 33 and shall 1nclude: 

in accordance with Rule 

1980 Sprague Medical Report 
1982 Sprague Deposition 

Deposition Transcription 

$ 50.00 
150.00 
75.45 

Defendants are to f1lc a final report upon payment of this 
awa[d. 

Signed and filed this 16th day of April, 1984. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 
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B£POR£ TH£ IOWA INDUSTRIAL COMMISSIONER 

£MERY THROCKMORTON, 

Claimant , 

vs. 
File No. 667806 

A P P £ A L 
RUAN TRANSPORT CORPORATION, 

Employer, 
D E C I S I O N 

and 

CARRIERS INSURANCE COMPANY, 

Insurance Carrier , 
Defendants. 

By order of the industrial commissioner filed October 20, 
1983 the undersigned deputy industrial commissioner has been 
appointed under the provisions of S86.3, Code of Iowa, to issue 
the final agency decision on appeal in this matter. Defendants 
appeal from an adverse arbitration decision. 

On appeal the record consists of the transcript; joint 
exhibits l through 11; and claimant's exhibits A, B, C and£ 
(exhibit D was not admitted as part of the evidence), all of 
wh ich evidence was considered in reaching this final agency 
decision. 

The result of this appeal decision will be the same as that 
reached by the hearing deputy. 

STATEHEN1 OF THE CASE 

Claimant was hurt in a trucking accident on December 11, 
1980. The primary issue before the hearing was stated to be 
whether or not claimant was an employee of Ruan Transport 
Corporation. The arbitration decision held that claimant was an 
employee and was entitled to healing period benefits and permanent 
partial disability benefits to the extent of 25 percent industrial 
disability. 

ISSUE ON APPEAL 

Defendants do not appeal the ruling on the employment 
relationship, nor do they appeal the healing period award. The 
issue on appeal stated by defendants is as follows: "There was 
insufficient evidence submitted at the hearing on this case to 
support a finding that claimant sustained disabling injury 
causally related to this accident and that claimant was twenty
five percent (25\) industrially disabled." 

APPLICABLE LAw AND ANALYSIS 

In their appeal brief, defendants argue: 

The Defendant, Employer and Insurance Carrier, 
would submit that an issue on appeal is whether 
there was sufficient evidence submitted at the 
hearing of this matter to support the finding by 
the Deputy Commissioner that the Claimant sustained 
a 25\ industrial disability as a result of his 
inJuries. Other than the hernia condition described 
above, there was little in the way of medical 
evidence to suggest that Claimant has sustained any 
objective injury as a result of this accident. 

It is true that claimant•~ complaints of pain in his hips, right 
leg, bottom of the right foot, and inability to stand low 
temperatures are subjective. That the evidence is subJcctive is 
found in the reports of P. J. Crowley, H.D., the original 
treating physician, in the reports of Bryon w. Rovinc, H.D., a 
neurosurgeon, in the testimony of Steven R. Jarrett, H.O., a 
physiatrist, and in the testimony of Charles R. Clark, H.D., an 
orthopedic surgeon from the University Hospitals in Iowa City, 
Iowa. 

Of course, where the symptoms from which permanent injury 
can be inferred are subJective , medical testimony is required. 
Kaltenheuser v. Sesker, 255 Iowa 110, 121 N.W.2d 672 (1963). 
And, in this case, or. Crowley says in a report of March 26, 
1981: "I feel the hernia, back problems, elbow injury, plus the 
superficial injuries all were due to the truck accident.• 

or. Clark gives greater detail: 

Well, certainly as physicians we want to help 
someone, make someone better. Hopefully I wasn't 
myself too frustrated because I have seen a number 
of patients with this same problem. Yes, it is 
frustrating. You want to get the patient functioning 
the way they had been previously. Hr. Throckmorton's 
case there ~as -- there were no objective deficits, 
nothing orthopedically that we could find nor 
neurologically. However, the patient was impaired; 
he was not able to function, and that is very 
frustrating and based on that we did refer him to 
the Pain Clinic . That's a clinic we have which 
deals specifically with the complaint o( pain, and 
generally it's this ty~e of patient that I have not 
been able to cure -- if I can use that term -- that 
I do refer to the Pain Clinic. 

~e talked about impairment. Of course the maJor 
basis we use for impairment are obJective findings. 
In gener~l, they are related to range of motion. 
The standards we use are based on the American 
Medical Association or American Academy of Orthopedic 
Surgeons. However, we did have pain as a factor 
which the physician himself has to Judge as far as 
how significant that factor is based on objec•• 

findings. I did not have any obJective findings, 
but the patient did appear to be impaired because 
he could not function in my judgment. (Clark dep., 
pp, 18-19 11. 10-25 and 1-2, p. 28 11. 1-12) 

This testimony is from the treating physician and the doctor 
who saw claimant more than any other specialist and agrees with 
that of Dr. Crowley, the original treating physician. Therefore, 
their evidence will be taken over any possible evidence from Dr. 
Rovine or Dr. Jarrett. Actually, none of the testimony questions 
claimant ' s pain, only that there are no objective symptoms of it. 

With respect to the question of employment relationship, the 
record has been reviewed and the arbitration decision appears 
correct. The element of the employment relationship are as 
follows: 

(1) the employer's right of selection, or to 
employ at will, (2) responsibility for the payment 
of wages by th employer, (3) right to discharge or 
terminate the relationship, (4) the right to 
control the work, and (5) is the party sought to be 
held as employer the responsible authority in 
charge of the work or for whose benefit the work is 
performed. 

Also, the court speaks of the •overriding element of the intention 
of the parties as to the relationship they are creating.• 
Us~aard v. Silver Crest Golf Club, 256 Iowa 453, 455-456, 127 N.W. 
63 (1964). in this case, the hearing deputy made very specific 
findings on pages 10-11 of his arbitration decision. No change 
will be made. 

There is a scrivener's error in the second paragraph of the 
order portion of the arbitration decision. That error will be 
corrected . Otherwise, the findings and conclusions of the 
hearing deputy are adopted: 

1. That this agency has jurisdiction of the persons and the 
subJect matter. 

2. That the claimant was told by a dispatcher employee of 
the defendant that claimant was •under workers' compensation.• 

3. That on December 11, 1980 claimant was an employee of 
the Ruan Transport Corporation. 

4. That the claimant underwent hernia surgery on January 
14, 1981 and that the condi tion requiring the surgical intervention 
was causally connected to the injury under consideration. 

5. That the claimant was unable to perform any acts of 
gainful employment from December 11, 1980 until April 2, 1982 at 
wh1ch time claimant had reached his maximum medical improvement. 

6. That the claimant has sustained an industrial disability 
of 25 percent of the body as a whole. 

7. That claimant's rate of weekly entitlement is three 
hund red eighty-seven and 54/!0G dollars ($387.54), as stipulated. 

8. That no evidence was produced at this hearing as to the 
cla1mant's unpaid medical expenses. 

THEREFORE, IT IS ORDERED that the defendants pay the claimant 
healing perioo disability at the rate of three hundred eighty
seven and 54/100 dollars ($387.54) per week, beginning on 
December 11, 1980 to April 2, 1982 together with interest from 
the date due. 

It is further ordered that defendants pay the claimant 
permanent partial disability for one hundred twenty-five (125) 
weeks at the same rate, benefits beginning on April 3, 1982 
together with interest from that day. 

Costs are assessed to the defendants 1n accordance with Rule 
500-4.33 and should include an expert witness fee in the sum ol 
one hundred fifty dollars ($150) payable to Charles R. Clark, H.D. 

A final report shall be filed upon completion of payments. 

Signed and filed at Des Hoines, Iowa this _lktday of 
January, 1984. 

BARRY MORANVILLE 
DEPUTY INDUSTRIAL COll.~ISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

UCILLE M. TIDD, 

Claimant, 

s. 
File No. 518242 

R E V I E W -
ABOR GRAIN COMPANY, 

Employer, 
R E O F E N I N G 

D E C I S I O N 
nd 

DEAL MUTUAL INSURANCE CO., 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

Th1s is a proceeding in review-reopening brought by the 
mployee, Lucille H. Tidd, to recover additional compensation 
ennfits under the Iowa Workers' Compensation Act from her 
fuployer, Tabor Grain Company, and its insurance carrier, Ideal 
utual Insurance Company, for a personal injury she sustained on 
ovember 13, 1978. The case came on for hearing before the 
ndersigned deputy industrial commissioner at the courthouse in 
ount Pleasant, Iowa on October 24 , 1983 and at the industrial 
ommissioner ' s office in Des Hoines, Iowa on December 8, 1983. 
he case was considered as submitted for decision on December 8, 
983. 

The record consists of two partial transcripts of test1mony 
rom the dates above; claimant's exhibits 1, 2, 3, 7, 13, 14 and 
S; defendants' exhibits A, 8, C, D, F, G, J, K, and L; and 
oint exhibit 1, all of which evidence was considered in reach1ng 
his proposed agency decision. (The depositions of Todd F. Hines, 
h.D., and Thomas R. Lehmann, H.D. were exhibits 8 and D respect1vely, 
nd the deposition of Koert Robert Smith, H.D., was joint 
xhibit 1.) 

The parties agreed that any outstanding medical bills were 
o be considered to be fair and reasonable charges. 

ISSUES 

The issues in this case are whether there is a causal 
elationship between claimant's injury and her subsequent 
isability, and, if so, the extent of that disab1lity. 

STA'fEHENT OF THE CASE 

Claimant injured her back on November 13, 1978 when she was 
pulling on a bin spout, changing from one hole to another.• (Tr., 
'Ctober 24, 1983, p. 110) A doctor's report by Hartin Carrillo, 
.D., shows that claimant was treated for a muscle strain of the 
umbar spine and hip on November 14, 1978. Dr. Carrillo referred 
laimant to an othroped1c surgeon. 

Koert Robert Smith, H.D., a qualified orthopedic surgeon, 
aw claimant on December 12, 1978 and diagnosed a herniated 
ucleus pulposus, right, L4-S (Dep., 7). On December 29, 1978, 
e performed a hemilaminectomy on the right, at L4, 5 and LS, Sl 
nd a discectomy at L4, 5. In a report of January 19, 1979, Dr. 
mith states that the injury was the cause of claimant's condition, 
.amely the herniated nucleus pulposus. (Defendants ' exhibit 
-13) With respect to the cause of claimant's present pain and 

•hether or not the condition is permanent, Dr. Smith testified: 

o. What is the cause of that trouble, as you 
understand 1t? 

A. The continued trouble she's having now? 

Q. Yes. 

A. It's my op1nion that the persistent back and 
leg pain that she has is a result of scarring 
that's occurred around the nerve and spinal cord in 
that area of the surgery. 

O. Is this opinion of yours based on a reasonable 
medical certainty? 

A. Yes. 

O. What are her present complaints? 

ls this a permanent condition that she has, 
before I go farther? 

A. At this po1nt in time, I certa1nly think it is, 
yes. 

O. And is this opinion that you gave me on permanency 
based on reasonable medical certa1nty also? 

A. Yes. (Smith dep., p. 10 11. 8-23) 

>r. Smith assigned a 
>f the whole person. 

permanent partial impairment of 20 percent 
(Dep., 12) 

On October 31, 1979, claimant visited Thomas R. Lehmann, K.D., 
•• qualifted orthopedic surgeon at University Hospitals in Iowa 

ity, Iowa, who diagnosed a chronic lumbar radiculitis. (Dep., 
>) With respect to the treatment, Dr. Lehmann testified: 

Q. What was her course as treatment then progressed? 

A. Well, we admitted her to the hosp1tal on 

January 14th, 1980 for a three-week inpatient 
rehabilitation program. 

o. ~hat was the outcome of that program as you 
regarded it? 

A. Well, I don't think it changed things very much. 
I think it didn't have any real effect. 

Q. The compla1nts we r e essentially the same as 
when she completed the three weeks of hospital
ization --

A. Yes, they have been. (Lehmann dep., p. 6 11. 8-17) 

As to cause, Dr. Lehmann testified: 

Well, 1n her case I think 1t probably started off 
with a ruptured disc, which was documented by Dr. 
Smith, and that rupture then we think probably 
creates an inflammatory condition inside the nerve. 
That is, it becomes red and s wollen as a response 
to the pressure from the ruptured fragment of disc . 
Now the nerve root doesn ' t have a very good venous 
blood supply, which is o ne of the vascular parts 
that takes blood products away from an area or 
tissues. It also does not have very good lymph 
supply, which is another way to get rid of water or 
swelling in an area, if you would. So I don ' t know 
but I mean it would be my best opinion that in some 
cases a nerve gets damaged and 1 t just doesn ' t 
recover. It doesn ' t have the ability to recover , 
and then therefore it always stays enlarged and 
swollen. (Lehmann dep., p. 11 11. 7-20) 

Dr. Lehmann last saw claimant March 9, 1983 and recommended no 
further treatment. Re assigned a permanent partial impairment 
of ten percent of the who l e per son (Dep. , 8) and had this to say 
about the AHA Guidelines: 

Well, I think the American Medical Association 
Guidelines are injust [sic) and unreliable because 
if a patient wanted to make his impairment rat1ng 
very great and you ask him to bend over and he 
didn't bend over, he could end up with a very h1gh 
rating. On the other hand, if you had a stoic 
individual who does what the doctor tells him 
regardless of the pain, when the doctor says touch 
the floor, he m1ght, even though he has a severe 
impairment. By the AHA Guidelines a patient trying 
to comply with the doctor ' s request would get a 
very low rating, and the guy who maybe is artificially 
trying to increase his rating would get a high 
rating. It's also been found with several studies 
that range of motion of the spine is highly linked 
to hysteria and hypochondriasis scores on personality 
tests, and I don't think it adequately evaluates 
one's low back impairment. (Lehmann dep., p. 18 11. 
7-21) 

Cla1mant herself testified that she was 51 years of age at 
the time of the hearing, quit school some six weeks before 
graduation from the 12th grade and had had numerous jobs includ1ng 
heavy work in a cannery, work as a waitress at U. S. Borax, work 
as a bartender and for a short time at Tabor Grain prior to her 
inJury. She complained of pain in her lower back and right leg 
and sometimes down her left leg. (Tr., October 24, 1983, p. 118) 
She testified that she quit a work retrainin9 program (to be 
described later) because she couldn't stand the sitting and 
typing. (Tr., October 24, 1983, pp. 117, 123) She was somewhat 
ambivalent in her testimony about the retraining program stating 
on the one hand that she had no lnterest in office work and on 
the other that she was at least enthused at first. (Tr., 
October 24, 1983, pp. 126, 128) 

Raymond Hanks, Jr., a doctor of chiropractic testified as to 
claimant's disability. As to Dr. Hanks ' qualifications to give 
such rating, he testified: 

Yes, in 1973 I was qualified by examination of The 
American Orthopedic Association of the American 
Chiropractic Association, was qualified in ortho
pedics in 1980 from the same soc1ety, I took 
post-graduate work in impairment rat1ng and re
ceived certification at that time. 

Certification in thG impairment rating, certifi
cation from the American Orthopedic Society of the 
American Chiropractic Associat i on in the National 
Association of Chiropractic, where I completed 36 
hours of studies on using the AHA Guides and other 
guides that were being used at the present time. 
(Tr., October 24, 1983, p. 15 11. 20-24 and p. 51 
11. 17-22) 

As a result of Dr. Hanks e xam1nation and tests, he assessed a 
rating of 45 percent permanent partial disability of the whole 
person as a result of the residuals of the surgery . 

Todd F. Hines, Ph.D., a 
claimant on March 3, 1983. 
tests. Dr. Hines testified 
and ability for retraining. 
stated: 

qualified clinical psychologist, saw 
Be administered standard psychological 
at length as to claimant's mot ivation 
With respect to motivation he 

O. Did she ind1cate to you in a statement what 
her, other than what you have told me about, that 
would pertain to her motivation vocationally at the 
present time? 

A. Well, she indicated that she would like to 
learn about computers, which I think is a mot1-
vational statement. She said that she believed 
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that she could sit or stand, she could alternate, 
she could sit a while, she could stand a while 
doing t hat, doing computer work. 

She indicated that she's tried vocational 
rehabilitation course in office skills, but in
dicated that there was a problem, somewhat of a 
problem, with sitting, but that more of the problem 
was that it was all ne w to her and she didn't 
understand it. (Hines dep., pp. 19 and 20 11. 16-25 
and 1-3) 

With respect to computers (which was not the retraining program 
claimant attempted), Dr. Hines stated-,-

Q. Did she speak of any problems physiologically, 
problems sitting or standing in connection with 
that? Did she indicate in any way to you a belief 
on her part that physical inability to sit or stand 
was the primary reason for not completing the 
developing office competencies program? 

A. Well, she did. 1 think the significant work 
there for me 1n responding to the question would be 
primary. Whether it was primary factor. She did 
indicate to me that she had a problem sitting. The 
major thrust, though, of her response to me as to 
why it wasn't successful was that it was new to her 
and she didn't understand 1t. 

She also indicated to me as I think 1 mentioned, 
that in talking about wanting to go into computers 
that she believed that she could sit or stand in ' 
periods that would allow her to do that Job. (Hines 
dep., p. 21 11. 1-17) 

As to her desire, Dr. Hines testified: 

Mrs. Tidd wants to believe that she's strong. 
She wants to believe that she can recover. If Mrs. 
Tidd were told directly or indirectly that she's 
not strong, that she can't recover, that she's in 
terrible trouble, that would have a significant 
impact on her ability to try to recover, to try to 
be resilient. (Bines dep., p. 31 11. 5-10) 

As to her ability to be retained, Dr. Bines testified: 

O. In your opinion, and based upon reasonable 
psychological probability and based upon your 
counseling and treatment of other patients pre
senting similar clinical pictures and your training 
and experience in general, do you have an opinion 
as to whether, as to what Mrs. Tidd's potential is 
for correcting the problem? 

A. Yes, I have an opinion in that regard. 

o. And what is your opinion? 

A. 1 think there are some very specific things 
that could be done, because I believe that her 
potential is much better, much stronger than she 
~elieves or perhaps even that the record might 
indicate to the casual observer. See, the dif
ficulty here almost by definition is that she 
doesn't believe in herself, and as that gets 
translated into behavior she believes that she's so 
depressed or ins~ much pain or has such a loss of 
physiological capability , whatever it might be, 
that she's not moved toward recovery, and so it 
becomes very difficult to know what her rehabilitation 
potential might be. 

. But I think in general terms it becomes easy to 
discern the fact that her rehabilitation and 
recovery potential has not been tapped. And I think 
there are some very specific things that could be 
done that I believe have a high probability of not 
only returning this woman to the world of work, but 
what I think is just as important as that 1s 
returning her to a quality of life across the board 
that is at a much higher, much more comfortable, 
much more satisfactory level than anything she ' s 
experienced in the last four years. I think that's 
highly feasible. (Hines dep., pp. 47-49 11. 19-25, 
1-25 and 1) 

Concerning claimant's failure to finish the retraining program 
referred to above, Dr. Hines testified that she had not been 
adequately prepared to enter the program. (Bines dep., p. 56) 

George Brian Paprocki test1f1ed that he was a self-employed 
vocational consultant and first saw claimant on March 12, 1982. 
In the witness' opinion, her age (50 at that time) hurt claimant's 
employment chances, that she could not do sedentary work and 
that she had no earning power. (Tr., December 8, 1983, pp. 22-23) 
with respect to her motivation, Mr. Paprocki testified: 

You mentioned motivation after you mentioned 
psychological. This is where Doctor Hines also 
makes a comment that he indicated in his deposition 
that he saw no significant malingerer or conscious 
manipulation. 

So, in other word9, she feels that she is truly 
disabled. This is not an act. She has a consistent 
work history, as I indicated -- that would be a 
good sign. That's a good sign in terms of what her 
motivation was immediately prior to the accident 
and as well as an employer possibly hiring her, he 
is 90109 to look for a good work history rather 
than something that's sporatic (sic). She also 
stated a desire for a job, I believe, to Crawford 
Rehabilitation, and it was the reason for getting 
her in to rehabilitation -- into the DOC program. 
And there was also a comment in a report of Doctor 
Lehmann"s of 1-13-81 from an unnamed rehabilitation 
counselor where he indicated that she was very 

motivated -- in his estimation. (Tr., December 8, 
1983, p. 20 11. 4-22) 

Roger Kromphardt testified that he was a consultant for 
Crawford Rehabilitation Services and that he administered a 
Vocational Diagnosis Assessment of Residual Employability 
(VDAR£) to claimant. Prom the results of the VDAR£ and other 
information he gathered, the wi tness concluded claimant could do 
sedentary and light work. (Tr. , December 8, 1983, p. 80) 
Further, a career assessment inventory showed claimant's primary 
interest was in the clerical field. (Tr. , December 8, 1983, p. 8 
With respect to the off i ce-clerical retraining program, Hr. Kromp 
test if ied: "I believe she has the capability to be rehabilitated 
and the program outlined through the DOC program would have 
enhanced her s ki lls to the point where, I think, she would have 
made a good candidate to be placed somewhere. • (Tr., December 8, 
1983, p . 94 u. 18-22) 

De~ni s Lloyd Hinkle testified that he was a special needs 
supervisor at Southeastern Community College in Burlington. He 
described the retraining program claimant attempted t o complete 
as follows: 

Okay, the Developing Office Competency Program is 
an individualized office skills training program 
providing services primarily to handicapped and 
disadvantaged persons though those are rather broad 
terms because the program is open entirely, and 
open access so that the person can start any day of 
the week, leave any day of the week. Goals are 
individually prescribed between the student and the 
instructor and the person is completed, finished, 
graduate, whatever when they have achieved those 
goals. (Tr., October 24, 1983, p. 76 11. 8-17) 

Be further testified that claimant's first day was March 10, 
1982 and her last day was April 28, 1982, with several absences. 
(Tr., October 24, 1983, p. 84) Be further testified claimant's 
intellectual capacity was sufficient to complete the program. 
(Tr. , October 24 , 1983, pp. 85-86) 

Ruth Ann Johnson, H. S., a clinical psychologist, testified 
that she had not ac t ually met with claimant but that she believed 
claimant had some capabilities. (Tr., October 24, 1983, p. 105) 

APPLICABLE LAW 

Claimant must show that the health impairment was probably 
caused by her work; possible cause is not sufficient. Burt v. 
John Deere Waterloo reactor Works, 247 Iowa 691, 73 N.W.2d 7)2 
(l955); Ford v. Goode, 240 Iowa 1219, 38 N.W.2d 158 (1949); 
Almguist v. Shenandoah Nurseries, Inc., 218 Iowa 724, 254 N.W. 
35 (1934 ). Claimant also has the burden to prove the e xtent of 
her permanent disability. Olson v. Goodyear Service Stores, 255 
Iowa 1112, 125 N.W.2d 251 (1963). 

Claimant ' s disability is industrial which is loss of ear ning 
capacity and not mere functional impairment. Such disability 
includes considerations of functional impairment, age, educa t ion, 
qualifications, e xperience and her inability, because of the 
injury, to engage in employment for which she is fitted. Id., 
at 255; Hartin v. Skelly Oil Co , 252 Iowa 128, 106 N.W.2d ~ 
(1960). See also Blacksmith v. All-American, Inc., 290 N.W.2d 
348 (Iowa 1980) and Mcspadden v. B19 Ben Coal Co., 288 N.W.2d 
181 (Iowa 1980). 

The Iowa Industrial Commissioner has stated: 

There are no guidelines which give, for e xample, 
age a weighted value of fifteen percent of total, 
motivation - five percent; work e xperience - thirty 
percent, etc. Neither is a ra t ing of functional 
impairment entitled to whatever the degree of 
impar1ment that is found to be conclusive that it 
directly correlates to that degree of industrial 
disability to the body as a whole. In other words, 
there are no formulae which can be applied and then 
added up to determine the degree of industrial 
disability. It therefore becomes necessary for the 
deputy or commissioner to draw upon prior e xperience, 
general and specialized knowledge to make the 
finding with regard to degree of industrial disability. 
See Birmingham v. Firestone Tire & Rubber Co., 
(Appeal Decision 1981); Enstrom v. Iowa Public 
Service Co., (Appeal Decision 1981). 

ANALYSIS 

The file presents no real question as to causal relationship: 
It is clear claimant hurt herself on the job and that her 
surgery and subsequent disability were caused by that injury. 

I 

The main question is the ~xtent of permanent partial disabilltY• 
With respect to the impairment rating, claimant showed that, 
although Dr. Hanks is not a medical doctor and particularly is 
not an orthopedic surgeon or neurosurgeon, he is well grounded ! , 
in the techniques of impairment rating under the AHA Guides. 
Thus, his impairment of 45 percent is given some weight. 
Considering that the treating surgeon gives claimant a rating of 
20 percent and considering claimant's own testimony, Dr. Lehmann'• 
rating of 10 percent permanent partial Impairment Is given less 
weight. The impairment, therefore, is beyond the range of 
moderate and into the area of serious. 

This impairment has impact upon a person who does not have !J, 
much education and whose mental abilities are in the low range 
of normal. Her experience is llmited. There is also evidence 
that her age, 50 at the time Mr. Paprocki made his assessment, 
1s a detriment. These factors show that claimant's earning 
potential has been substantially reduced. 

Although claimant has a serious job injury and lowered 
capabilities, she should be able to perform some jobs. In order 
to find these jobs she must be retrained. It is too bad that 
the office retraining program appears to have been a waste of 
time. Claimant has expressed some 1.nterest in computers and 
perhaps could pursue that area of endeavor. Considering the 
various factors, then, her industrial disability is found to be 
65 percent. 
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FINDINGS OF FACT 

1. Claimant was hurt at work on November 13, 1978 when she 
twisted her back. 

2. Because of this injury, she has a permanent partial 
impairment of 20 to 45 percent. 

3. Claimant was age 51 at the time of the hearing had an 
11th grade education. 

4. Her experience is mainly in heavy and light labor and 
working as a bartender. 

5. Claimant enrolled but failed to complete a program in 
Developing Office Competency. 

6. Claimant has the intellectual capability to perform 
office work. 

CONCLUSIONS OF LAW 

Claimant sustained an injury which arose out of and in the 
course of her employment on November 13, 1978 and which resulted 
in industrial disability of sixty-five (65) percent. 

ORDER 

WHEREFORE, defendants are hereby ordered to pay weekly 
compensation benefits unto claimant for a period of three 
hundred twenty-five (325) weeks at the rate of one hundred 
(1fteen and 14/100 dollars ($115.14) per week, accrued payments 
to be made in a lump sum together with statutory interest at ten 
(10) percent per year from the date due. 

Costs of this action are taxed against defendants. 

Defendants are ordered to file a final report of payments 
upon completion thereof. 

Signed and filed at Des Moines, Iowa this .1..!.!:!1 day of 
February, 1984. 

BARRY MORANVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

N. S. TODD, 

Claimant, 

vs. 

DEPARTMENT OF GENERAL SERVICES,: 
BUILDINGS ANO GROUNDS, 

Employer, 

and 

STATE OF IOWA, 

Insurance Carrier, 
Defendants. 

INT RO DUCT ION 

File No. 711211 

A R B I T R A T I O N 

0 E C I S I O N 

This is a proceeding in arbitration brought by N.S. Todd, 
Claimant, against State of Iowa Department of General Services, 
Buildings and Grounds, employer, for benefits as a result of an 
injury on December 17, 1980. On July 27, 1983 this case was 
heard by the undersigned. This case was considered fully 
submitted at that time. 

The record consists of the testimony of claimant, Larry 
Johnson, Donald McCabe, Jim Campbell, Joan Kehoe, Thomas Hardy, 
Virginia Moore, Emil Vecchi, and Robert Schemmel; claimant's 
exhibits land 2; defendants' exhibits 1, 2 and 5; and joint 
exhibits l through 7. 

ISSUE 

The issues presented by the parties at the time of the 
pre-hearing and the hearing are whether claimant received an 
inJury arising out of and in the course of his employment; 
whether there is a causal relationship between the alleged 

· inJury and the disability on which he is now basing his claim; 
the extent of temporary total, healing period and permanent 
Partial disability benefits he is entitled to; and a question as 
to notice under section 85.23. 

The parties stipulated that claimant was r~id $5.55 per 
hour, worked a 40 hour week and is entitled t o two exemptions. 

FACTS PRESENTED 

Claimant testified that he has worked for defendant as a 
carpenter since 1969. Claimant stated that in 1972 he injured 
his neck while working in the Lucas Building. Claimant revealed 
that surgery was required. 

Claimant testified that in October and November of 1980 he 
was pouring a great deal of cement for defendant. Claimant 
stated he told Emil Vecchi about his neck hurting, especially 
when he was down pushing 2 x 4's over the cement. Claimant 
indicated he saw defendant's nurse and told her his ~eek hurt 
because of the cemen t wor k. Claimant disclosed that the nurse 
sent claimant home for a few days. Claimant went to see the 
nurse again and was also seen by the doctor wh o told claimant to 
see his own doctor. 

On April 29 , 1981 Robert A. Hayne, M.O., put claimant into 
the hospital and later was rleased by or. Hayne with restrictions. 

Claimant testified that his back continues to bother him. 
Claimant indicated that if he overdoes something, his neck 
becomes stiff, as well as his shoulder and he begins to have 
headaches. Claimant stated that he wa s sick from December 17, 
1980 until July 31 , 1981 and estimated that half of the time he 
was off was because of his neck problems. Claimant also stated 
that since May of 1982 half of the time he has been off i s 
because of his neck problems. 

On cross- examination, claimant indicated that he previously 
missed 2 1/2 years of work because of his neck problems. 
Claimant disclosed that defendant has given him a helper for the 
last six to eight months, and he has done very little heavy work 
for the last year. In 1982 c l aimant had surgery on a tumor. 
Claimant revealed that in February of 1983 he was involved in a 
rear-ended motor vehicle accident which affected his neck, back 
and resulted in headaches. Claimant testified he never h.ls bad' 
a garage fall in on him. 

In his deposition claimant revealed that he claimed time 
lost for his neck inju ry for April and until May 11, 1981 when 
Or. Bayne released claimant to return to work. Claimant also 
indicated he took sick days prior to April of 1981 for his neck 
problems but just reported in as sick. Claimant revealed that 
he did not know how many days he took off for sick leave because 
of his neck. Claimant stated he was only in the hospital once 
for this injury and that was for a three day period. 

Larry Johnson testified that he has worked for defendant for 
ten years as a trades helper. Mr. Johnson also disclosed that 
he is president of the local union. Mr. Johnson stated that in 
November of 1980 the defendant was pouring a lot of cement. Mr. Johnson 
indicated that cla imant complained about his neck and went to 
defendant's nurse. Mr. Johnson testified that he didn ' t know if 
claimant told Emil Vecchi that he hurt his neck while pouring 
cement but told the rest of the workers that is how it happened. 

On cross-examination, Mr. Johnson disclosed that claimant 
had not previously complained of neck problems. 

Donald McCabe testified that he has worked for defendant as 
a trades helper for four years and remembers claimant indicating 
he hurt his neck while pouring cement. Mr. McCabe stated these 
complaints occurred when the cement was being poured. Mr. McCabe 
indicated that after claimant ' s alleged injury Emil Vecchi came 
in to see how claimant was doing. 

Steve Carter testified that he has been employed for defendant 
for four years and remembered claimant stating his neck was 
hurting and wanted to see the nurse. 

Jim Campbell testified he is a locksmith and safeman with 
defendant. Mr. Campbell stated that in the late l970's claimant 
came in one morning limping and declared that a garage had 
fallen in on him. Mr. Campbell said he couldn't say when that 
conversation took place but that he remembered claimant complaining of neck and back pain. 

Emil Vecchi testified that he works for defendant and was 
claimant ' s supervisor in October, November and December of 1980. 
Mr. Vecchi indicated he first became aware of claimant's neck 
complaints when they were pouring a slab of cement. Mr. Vecchi 
couldn'l remember if December 17, 1980 was the first time 
claimant complained of neck problems but would have only been a 
couple of weeks earlier if he had. Mr. Vecchi testified claimant 
said he injured himself when pouring cement but indicated it was on an earlier date. 

Robert A. Hayne, M.D., who testified by way of deposition, 
indicated he i• a neurosurgeon and first saw claimant on September 
13, 1972. Dr. Hayne di•~losed that he performed surgery on 
c laimant's neck in the form of the removal of a herniated 
1ntervertebral disc between the fifth and sixth cervical segments 
followed by a fusion. Dr. Hayne again saw claimant on April 29, 
1981 because of neck problems which claimant related to his work. 
Dr. Hayne stated he hospitalized claimant from May 11, 1981 to 
May 14, 1981 for a myelographic study. Dr. Hayne released 
claimant to return to work on May 15, 1981 with a restriction of lifting 40 pounds. 

Dr. Hayne next saw claimant on July 3, 1981 and advised 
claimant to curtail heavy work but did not advise him not to work. 

Dr. Hayne last saw claimant on June 28, 1982 and told 
claimant he thought claimant was a candidate (or sugical treatment. 
Dr. Hayne causally connected claimant's inJury with his work and 
opined that if surgery was not done claimant would have a 
permanent partial impairment of eight to ten percent of total. 
In his report of December 16, 1982 Dr. Hayne stated: 

I first saw N.S. Todd for examination on September 
of 1972. At that time he had a history dating back 
to July 31, 1972, at which time while working for 
the State of Iowa, he lifted a weight from a 
position in front of him to a position over his 
head and he experienced pain in the back of his 
neck and upper dorsal spine region. The pain 
persisted but he continued working. He was admitted 
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to Iowa Methodist Medical Center on September of 
1972, and was subjected to surgery on September 22, 
1972, for treatment of a herniated disc at the 
interspace between the CS-6 level on the left s,de. 

Re was not seen during the inter,um [s,c) from 
November of 1972, unttl April 29, 1981. At that 
time he stated in November of 1980, he began having 
pain in the back of his neck. This continued to 
bother him. Re stated he had been doing alot of 
cement work ,n November of 1980. He stated he felt 
he strained his neck doing this activity. He was 
adm1tted to the hosp1tal on May 11, 1981, and at 
that time a cervical myelogram was carried out 
which showed a defect on the right side at the 
interspace between the 4th and 5th cerv1cal segments. 
I will enclose a copy of the discharge summary for 
your records. 

Be was seen by me for examination on July 3, 
1981. At that time he stated he was working 
stead1ly doing cement work and there had been no 
improvement 1n his symptoms. I recommended he 
obtain lighter work. 

He was seen again on June 28, 1982. Be stated 
in March of 1982, he had a benign tumor on the lung 
removed. Re was still having pain in his neck with 
more pain over the back of his right shoulder in 
the region of the r1ght scapula. He stated that if 
"he does take it easy•, he gets along fairly well. 
The neurological exam1nation showed good strength 
and coordination of the upper and lower extremities. 
The deep reflexes were equal throughout. Sensation 
was normal. There was no evidence of muscular 
atrophy. The examination was essentially within 
normal limits. 

I feel he has a herniated disc at the 4th 
cervical segment on the right side. I told him 
that if his symptoms pers1st with sufficient 
severity, he would be a candidate for surgery. At 
that time, the major portion of the intervertebral 
disc between the 4th and 5th cervical segments 
would be removed and a bone plug would be taken 
from his hip area to fuse this segment. 

I feel there is a causal relationship between 
his new problem at the 4th cervical segment and his 
work. The surgery would require him to be hospitalized 
seven to ten days for the operative procedure. I 
feel his disability at this time without surgical 
treatment would be in the vicinity of 12-16\ of 
body total, plus the disability from his previous 
injury. If he were to have this surgery, his 
disability should be lowered to approximately 8-10\ 
body total plus his previous disability. 

In another letter dated December 16, 1982 Dr. Hayne stated: 

I am enclosing a copy of a letter written to Mr. Hansen 
regarding the care and treatment of N.S. Todd. I 
feel that Hr. Todd should not be doing heavy cement 
work. I feel that he is capable of doing light 
duty type work and should be restricted in lifting 
of weights over forty to fifty pounds. He should 
not be required to do activity that requires 
hyperextension, hyperflexion, and extreme rotation 
of the neck. I have not seen Hr. Todd for examination 
since my examination on June 18, 1981. 

APPLICABLE LAW 

An employee is entitled to compensation for any and all 
personal injuries which drise out of and in the course of the 
employment. Section 85.3(1). 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an injury on December 17, 1980 which 
arose out of and in the course of his employment. McDowell v. Town 
of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central 
Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

The claimant also has the burden of proving by a preponderance 
of the evidence that the inJury of December 17, 1980 is causally 
related to the disability on which he now baGes his claim. 
Bod1sh v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question of causal connection is essenttally within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d l67 (l960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
notbe couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, in whole or in 
part, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opinion isfor the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surroundin9 circumstances. Bod1sh, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman, 261 Iowa 352, 154 N.W.2d 
128-

While a claimant is not entitled to compensation for the 
results of a preexistin9 inJury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
(1956). If the claimant had a preexisting condition or d,sability 
that is aggravated, accelerated, worsened or lighted up so that 
it results in disability, claimant is entitled to recover. 
Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812, 
<1962). 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 

was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.W. 899, (1935) as follows: "It is therefore plain 
that the legislature intended the term 'disability' to mean 
'industrial disability' or loss of earning capacity and not a 
mere 'functional disability ' to be computed in the terms of 
percentages of the total phys,cal and mental ability of a normal 
man." 

The opinion of the supreme court in Olson v. Goodyear 
Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963) at 1121, 
cited with approval a decis,on of the industrial commissioner 
for the following proposition: 

Disability • • • as defined by the Compensation Act 
means industrial disability, although functional 
disability is an element to be considered ... In 
determining industrial disability, consideration 
may be given to the injured employee's age, education, 
qualifications, experience and his inability, 
because of the injury, to engage in employment for 
which he is fitted. • • • • 

A finding of impairment to the body as a whole found by a 
medical evaluator does not equate to industrial disability. 
This is so as impairment and disability are not identical terms. 
Degree of industrial disability can in fact be much different 
than the degree of impairment because in the first instance 
reference is to loss of earning capacity and in the later to 
anatomical or functional abnormality or loss. Although loss of 
function is to be considered and disability can rarely be found 
without it, it is not so that an industrial disability is 
proportionally related to a degree of impairment of bodily 
function. 

Factors considered in determining industrial disability 
include the employee's medical condition prior to the injury, 
after the injury and present condition: the situs of the injury, 
its severity and the length of healing period; the work experienc• 
of the employee prior to the injury, after the inJury and 
potential for rehabilitation; the employee's qualifications 
intellectually, emotionally and phyGically; earnin9s prior and 
subsequent to the injury; and age, education, motivation, and 
functional impairment as a result of the injury and inability 
because of the injury to engage in employment for which the 
employee is fitted. Loss of earnin9s caused by a job transfer 
for reasons related to the injury 1s also relevant. These are 
matters which the finder of fact considers collectively in 
arriving at the determination of the degree of industrial 
disability. 

There are no weighting guidelines that are indicated for 
each of the factors to be considered. There are no guidelines 
which give, for example, age a weighted value of ten percent of 
total, education a value of fifteen percent of total, motivation 
- five percent: work experience - thirty percent, etc. Neither 
is a rating of functional impairment entitled to whatever the 
degree of impairment that is found to be conclusive that it 
directly correlates to that degree of industrial disability to 
the body as a whole. In other words, there are no formulae 
which can be applied and then added up to determine the degree 
of industrial disability. It therefore becomeG necessary for 
the deputy to draw upon prior experience, general and specialized 
knowledge to make the finding with re9ard to degree of industrial 
disabil,ty. see Birmin ham v. Firestone Tire, Rubber Com an, 
II Iowa Industria Commissioner Report 39 ( 98 ); Enstrom v. 
Iowa Public ServiceG Company, II Iowa Industrial CommisGioner 
Report 142 (1981; Webb v. LoveJo! construction co., rr Iowa 
Industrial Commissioner Report 4 0 (l98l). 

ANALYSIS 

Claimant has met his burden in proving he received an inJury 
arising out of and in the course of his employment on or prior 
to December 17, 1980. The claimant's testimony is supported by 
the greater weight of evidence in this regard. The undersigned 
must point out that Jim Campbell appeared to be less than candid 
at the time of hearing and no weight was given to his testimony. 

The greater weight of evidence also indicates that claimant 
gave defendants notice of his injury as required by section 85.23° 
Claimant's supervisor disclosed that he had actual knowledge of 
claimant's complaints. 

The greater weight of evidence indicates a cauGal connectton 
between dclaimant's complaints and his work for defendant. Such 
a conclusion is based not only on the testimony of Dr. Hayne but 
on the lay testimony as well. In his deposition Dr. Hayne 
opined that claimant has a permanent impairment of eight to ten 
percent of total. Functional impairment is only one of the 
factors in determ1nin9 industrial disability. 

Claimant is 59 years old and has an eighth grade education. 
Claimant's work life has been spent as a carpenter. As a result 
of his neck inJury claimant has some reGtrictions. None of 
claimant's prior neck problems resulted in permanent impairment. 
Claimant also has other med,cal problems unrelated to this neck 
injury which may affect the len9th of time claimant will be able 
to work. The greater weight of evidence reveals tht claimant 
has returned to the same job he had at the time of his inJury, 
but his employer has allowed claimant to ease up on the work he 
performs and has limited his heavy work. This inJury has not 
appeared to have affected claimant's ability to keep the Job he 
presently has. Therefore, his actual earnin9G may not be 
reduced in proportion to his inJury. On the other hand claimant 
would not find other new employers so gracious with his restrict!O 
Based on all the evidence presented it 1s determined that 
claimant has an industrial disablity of fifteen percent as a 
result of his inJury of December 17, 1980. 

Claimant has also met his burden in proving he ls entltled 
to n1neteen days of healing period benefits as a result of his 
inJury on December 17, 1980. This period of healing period runs 
from April 29 until Hay 17, 1981. Claimant may argue that he is 
entitled to more healing period benefits, but baGed on the 
evidence presented it would be mere Gpeculation to award any 
additional healin9 period benefits.~ Claimant did not keep trac~ 
of the time he lost because of his neck nor did he tell anyonP 
else that this time was misGed because of neck co~plaints. Prom 
claimant's own statements it appears he vas only 9uessing as to 

m 
J 

II 

' l 
Ptt 

,,. 



l. 

REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 375 

the amount of time he missed because of h1s neck problems. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

WHEREFORE, based on the evidence presented and the principles 
of law prev 1ously stated, the following findings of fact and 
conclusions of law are made: 

rINDING 1. On or prior to December 17, 1980 claimant was 
injured while pouring cement for defendant. 

:ONCLUSION A. Claimant met his burden in proving he received an 
inJury arising out of and in the course of his employment on or 
)rior to Dec~mber 17, 1980. 

'INDING 2. Cla1mant told his supervisor of his injury. 

'INDING 3. Claimant's supervisor had actual knowledge of 
:la1mant 1 s inJury. 

;oNCLUSION B. The requirements of section 85.23, The Code, were 
,et by claimant. 

'INDING 4. As a result of his inJury claimant has permanent 
mpairment of 8-101. 

INDING 5. Cl aimant is 59 years old and has an eighth grade 
•ducat ion . 

'!~DING 6. Claimant's work life has been spent as a carpenter. 

'INDING 7. As a result of his injury claimant has some restrictions. 

'INDING 8. The restrictions on claimant have not stopped 
la1mant from returning to his former position with defendant. 

' INDING 9. Cla1mant has unrelated medical problems. 

ONCLUSION c. Claimant has an industrial d i sability of fifteen 
,ercent (151) as a result of his injury on December 17, 1980. 

INDING 10 . Claimant missed work from April 29, 1981 until Hay 
7, 1981 as a result of his inJury. 

ONCLUSION D. Claimant is entitled to two and five-sevenths 
? 5/7) weeks of healing period benefits. 

ORDER 

THEREFORE, Defendants are to pay claimant two and five-sevenths 
2 5/7) weeks of healing period benefits at a rate of one 
undred forty-one and 06/100 dollars ($141 . 06) _per _week and 
eventy-five (75) weeks of permanent partial d1sability benefits 
ta rate of one hundred forty-one and 06/100 dollars ($141.06) 
er week. 

Defendants are to reimburse claimant for the following 
ed1cal expenses: 

Robert A. Hayne, H.D. 
Iowa Methodist Hospital 

$180.00 
823.00 

Accrued benefits are to be made in a lump sum together with 
tatutory interest at the rate of ten (10) percent per year 
ursuant to Section 85.30, Code of Iowa, as amended. 

Defendants are to be given credit for any payments previously 
aid. 

Costs are taxed to defendants pursuant to Industrial Commissioner 
ule 500-4.33. 

Defendants shall file a final report upon payment of this 
ward. 

Signed and filed this~ day of January, 1983. 

DAVIDE. LINQUIST 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JERRY L. TURNER, 

Claimant, 

vs. 

AMF LAwN & GARDEN DIVISION, 

File No. 507288 

APPEAL 

Employer, 

and 

D E C I S I O N 

FIREMAN'S FUND INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

By order of the industrial commissioner dated July 21, 1983 
the undersigned deputy indust r ial commissioner has been appointed 
under the provisions of S86.3, Code of Iowa, to issue the final 
agency decision on appeal 1n this matter. Claimant appeals from 
an adverse review-reopening decis1on. 

On appeal the record cons1sts of the transcript; claimant ' s 
exhibit l which was the deposition of Douglas Stephen Reagan, H.D.; 
defendants' exhibits A, B, C, D, E, P and G; and the deposition 
of John T. Bakody, H.D., all of which evidence was considered in 
reaching this final agency decision. 

The result of this decision will be the same as that reached 
by the hearing deputy. 

REVIEW OF THE RECORD 

Claimant first had complaints in her right arm, and, as a 
result thereof, defendants filed a memorandum of agreement on 
Hay 30, 1978 for an injury of February 1, 1978. Claimant had a 
carpal tunnel release on the right on June 7, 1978 and on the 
left on January 10, 1979. 

She developed a w1nged scapula (also called a wing1ng 
scapula), a condition wherein the muscle which holds the scapula 
(shoulder blade) is weakened or paralyzed and fails to hold the 
scapula flat against the back wall of the chest. On the question 
of whether or not the winged scapula resulted from either the 
inJury or treatment therefor , John T. Bakody, H.D., a qualified 
neurosurgeon, testified basically that, since his notes of 
treatment through August 27, 1979 had no notation of the condition, 
that there was no causal relationship established. (Bakody dep., 
10 and the following) The notes of Douglas Stephen Reagan, H.D., 
a qualif1ed orthoped1c surgeon, who first saw claimant on 
September 12, 1979, stated on the one hand there is "not really ... any 
cause of her winging scapula" (notes January 10, 1980) and, 
contrariwise, that there was a causal relat1onship between the 
condit1on and either claimant's work or from position1ng during 
her surgery. (Reagan dep., p. 30). 

ISSUES 

The hearing deputy held that claimant had already been 
adequately compensated when she was paid for 52 percent of a 
hand; the hear1ng deputy denied further recovery. 

Claimant states the issues: 

l. As a matter of law and fact, did Jerry es
tablish that the winging scapula arose out of and 
in the course of employment or resulted from Dr. 
Bakody's treatment? 

a. ls Dee Reagan's opinion, as a 
matter of law, uncontroverted in the 
context of Sondag v. Ferris Hardware, 
220 N.W.2d 903 (Iowa 1974)? 

b. If uncontroverted, 1s there 
sufficient grounds, as a matter of 
law, for the Commissioner to disre
gard it and give i t no weight? 

c. Even 1f not established as a 
matter of law or if uncontroverted, 
is Dr. Reagan ' s op1nion established 
as a matter of (act? 

2. What is Jerry's percentage disability rating 
and to what benefits 1s she entitled? 

APPLICIIBLE LAW 

The review-reopening decision adequately states the law. 
The proposition advanced with respect to the Sondag case will be 
discussed briefly below. 

ANALYSIS 

Claimant argues in a well-written brief that the uncontroverted 
medical evidence shows claimant should recover. Under the 
Sondag (pp. 907-908) case, it is clear that the industrial 
commissioner must show a reason for disregarding uncontroverted 
medical testimony. The plain fact here 1s that the medical 
evioence is controverted. Dr. Bakody's testimony may be taken 
generally to establish that there is no causal relationship 
between the injury or surgery and the condition. Dr. Reagan's 
evidence is simply equivocal: His notes indicate a lack of 
causal relationship, but his testimony establishes that relation
sh1p. Such a state of the evidence does not inspire confidence 
in his opinion because one does not know which opinion to believe. 
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These questions ot causal relationship arc difficult and 
otten involve interpreting contradictary evidence. Here, the 
hearing deputy took the teot1mony ot Or. 0akody over that ot Or. 
Reagan because of Or. Bakody's e•pertisc and e•per1ence and the 
fact that he WdS the initial treating physician. Or. Reagan's 
testimony was reJeCtcd because it was equivocal, because he has 
less e•perience, and because he had less 1nformat1on. One must 
agree with the reasoning of the hearing deputy and conclude that 
there was no cauoal relationship established b~tween the inJury 
or surgery and the winged scapula. 

The findings ot fact, conclusions of law and order of the 
review-reopening decision are adopted below: 

FINDINGS OF PACT 

~HEREFORE, IT IS FOUND: 

That claimant was 46 yearn of age at tho time of t~c hearing. 

That claimant has a GEU and some college credits. 

That claimant has wor<ed as a bartender, waitress, agriculture 
worker, nurse's aide, private duty nurse and lactory worker. 

That claimant 10 left handed. 

That claimant developed complaints in her right arm. 

That claimant frequently ~1ss~d work. 

That claimant has had many ailments and 1nJuries whi ch are 
not related to employment. 

That in 197J claimant was struck 1n the back at work. 

Thul claimant tiled a c1v1l rights complaint, 

That claimant was treated on February 16, 1978 ior bilateral 
carpal tunnel syndrome. 

That tla1mant was hosp1tal1zed on June 6, 1978 and underwent 
a right aediar neurolys1s w1th sectioning of the transverse 
carpal ltgamPnt. 

That claimant was seen In the emergency room on August 10, 
197b at whic~ time she w3s treated tor a contusion of her left 
upp~r arm and a tender area ir the right wrist. 

That claimant was hosp1tal12ed on Jonuary 9, 1979 tor le[t 
median neurolys1s with snct1on1ng o1 the transverse carpal 
l 1 gorr.ent. 

That electromyography and nerve conduction studies on August 
17, 1979 were normal. 

that claimant was tcleased to return to work by Or. Bakody 
on Septcmbar 4, 1979 with instructions to avoid exc,.ssivc stress 
ot her left wrist and to usu her wrist support, 

That claimant has been paid n,cdical e•penses, healing period 
and permanent partial disob1l1ty benefits resulting trom bilaterai 
carpal tunnel syndrome. 

that on January 24, 1980 Dr. Hurd did nerv~ conduction 
studies which wore normal and an electromyography which showed 
abnormal 1rritab1lity and reoucud ~otor recruitment in the left 
&orcatun antec1or. 

That claimant hao a wtngrd vcapula which interferes with 
pushing, strtngth and abduction. 

CCNCLUS!ONS or LAW 

THt~EPOkE, 11 IS CONCLUDED: 

That claimant has toiled to establish by a preponderance of 
th• evidence that hnr w1ngad scapula arose out of and 1n the 
course of her employm~nt or was 1n any way connected with her 
compensable bilaterol carpal tunnel syndrome. 

That tlaimant has , stablished a p, rn,nncnt impairment to her 
1, ft hand attobutbble to carpal tunnel syndrome which arose out 
of and 1n the courc•• ot her employment. 

That ~lalmant has !ail•d to establish ~nl1tlmcnt to additional 
pnr~anent purtlal dtaability brnefits. 

ORDER: 

THEREIORE, IT IS OROER~O: 

That claimant take nothing frorr thes~ proceedings. 

That defnndanto pay costs pursuant to lnduatr1al Comm1so1onl'r 
Rul" 500-4.JJ. 

S1gnl'd and filed at Dea Moines, Iowa th!& ...lQl.hday ot 
Srpt,.mber, l 983. 

BARRY l«ffiA~NV ILLE 
DEPUTY INOUS1RIAL COMMISSIONER 

8EPORE THE IOWA INDUSTRIAL COMMISSIONER 

LOVENA VAN HAAPTEN, 

Claimant, 

vs. 
PILE NO. 722200 a 692319 

0 E C I S I O N 
PELLA COMMUNITY HOSPITAL, 

Employer, 

and 

ST. PAUL FIRE ANO MARINE 
INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

0 N 

85.27 

8 E N E F I T S 

----------------------------
This 1s a proceeding wherein claimant requests this agency 

to require her employer and their insurance carrier to provide 
cont1nu1ng medical care as contemplated by section 85.27, Code 
1980, as well as a request for healing period. Claimant alleges 
two dates of industrial injury; to wit : August 29, 1980 and 
December 21, 1981. This matter was heard in Des Moines, Iowa o~ 
February 11, 1983 and considered as fully submitted at the 
conclusion of th~ hearing. 

The primary issue herein ,s whether or not claimant has 
established her need for additional substitute medical care by• 
preponderance of the evidence. 

This record, based upon the undersigned's notes s1nce no 
transcript of the proceedings has been provided, consists of the 
oral testimony of the claimant, her spouse, Steve Rodgers and 
Nancy Oellaan; the evidentiary depositions of Larry o. IIHschy, o •• 
and Donald Berg, M.D.; the discovery deposition of the claimant 
together with her e•hibits 1 through 6; defendants' exhibits A 
through G; as well as all interrogatories and answers thereto. 

There is sufficient and credible evidence conta1ned in this 
record to support the following statement of facts: 

Claimant age 32, married with one dependent child and holder 
of a registered nurse certificate issued by the Iowa State Board 
of Nursing, began part-time duties as an R.N. with the defendant 
employer 1n the spring of 1980. Claimant is still employed by 
th1s defendant employer part-time. 

Claimant has a spinal curvature due to a leg fracture as a 
child which left claimant with a shorter left leg and began 
regular chiropractic treatments, therefore, beginn1ng in 1964 on 
a monthly basis. (Deposition, page 18, line 5) At the time ot 
hearing claimant was receiv1ng treatments three times per week. 

Claimant was seen by the Van Wyk Clinic 25 to 28 times in 
1968, 40 times ,n 1969, 25 times in 1970, 35 times in 1971 and 
1972, 80 times 1n 1973, 50 times in 1974 and 1975, 20 t1mes in 
1976, 65 times in 1977, 80 times in 1978, 95 times in 1979 and 
60 visits in 1980 prior to claimant's work incident of August 
29, 1980. (Oep., pp. 18 to 29) Claimant had been in a motor 
vehicle accident in 1979 and had fallen 8 times in 1977. 

Claimant testified that she slipped and fell on a wet floor 
at work on August 29, 1980 inJur,ng her right shoulder and hip. 
Claimant continued working part-time; however, she saw Or. 
Hirschy 64 times between August 30, 1980 and March of 1981. On 
November 10, 1980 claimant fell while rollers<ating and re
irotated her right arm at that time. (Oep., p. 50, l. 15) On 
January 2, 1981 claimant fell in the hospital parking lot with 
no apparent increase in symptoms. (Oep., p. 51'. l. 16) On 
December 21, 1981 claimant sustained a second inJury while 
attempting to lift a pat,~nt. This effort caused neck and 
shoulder pain, numbness in both hands together with painful 
tingling in both arms. Claimant was seen by or. Hirschy 80 
times following her second incident, 

Claimant further states that she recovered for insurance 
purposes from her first fall ,n March, 1981 (Oep., p. 26, l. 141 

or. Rirschy concluded 
many teats that ae of Hay 
condition was as follows: 

that based upon his examinations 
8, 1982 the claimant's physical 

(Dep., e•hibit 2) 

and 

The grip strength was diminished on the right hand. 
Right Patellar reflex was diminished, Kemps test 
was positive on the right and a positive Spurl1ngs 
was found on the right. Hamstring test was weak on 
the right, Fabere Patrick test was positive on the 
right. Paresthesias were noted on the right thigh 
posterior and lateral aspects, right forearm 
medially, and palmar surfaces of the hand on the 
ulnar side. The Mankopf, orange peel, and match 
stick teats were positive for supportive obJective 
proof of subjective pain. 

The following Impairment rattng was given for the 
conditions Hrs. Van Haaften presented at my office 
for the 8-30-80 and 12-21-81 injuries. In my 
opin1on these conditions have reached ma•imum 
medical improvement and are permanent physical 
impairments. 

Impairment Rating: 

HIR- Median Nerve 
SIR- Ulnar Nerve 

MIR-Sciatic Nerve 
above hamstring 

9\ 
5 \ 

14\ 

6\ 

Upper e•term1ty 
Upper e•tremity 

Upper extremity 

Lower e•tremlty 

(sic) 

8\ lihOIO I 

I 

Cf 
111 
l11 
lt , 
• l~ 

' 1..,. 
'bt1 
t11 
11, 
Op1 
~.1 
•11, 
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SIR-Lateral femoral cutaneous 5% 
Posterior femoral cutaneous 2.5\ 

8\ lower extremity 

141 Lower extremity 
Total 141 Whole Han 

6\ Whole Han 

Since cla.mant's December 21, 1981 lifting incident she has 
seen Dr. Hirschy 131 times. (Dep ., p. 60, l. 15) 

Claimant appears to have been a competitive rollerskater 
prior to August 29, 1980 and has ended such activity currently. 

Donald D. Berg, H.D., a board certified orthopedic surgeon, 
examined thP claimant on January 27, 1982, and on July 30, 1982 
Dr. Berg, whose medical opinion is given the greater weight in 
this decision based upon the witnesses expertise and education 
concluded, in part, as follows: (Defendants dep. exhibit 2) 

Upon physical examination she had point tenderness 
overr (sic) the biceps tendon on the right shoulder. 
She has evidence lumbrosacral strain and tightness 
in the perispinous (sic) muscles. She has a leg 
length discrepency from childhood fracture of her 
left femur at the age of eight. Her left leg is 
about two inches shorter on the right. She also 
has scoliosis in her back secondary to this leg 
length inequality. X-rays of the shoulder area 
were normal. 

Clinical impression is that the patient is 
suffering from mild lumbrosacral strain and bicipital 
tendonitis of her right shoulder. She was placed 
on Butazolidin and an anti-inflammatory medication. 
She was returned and seen here in the office on 
July 30, 1982. Follow up exam concerning her back 
injury she stated her back had improved and she was 
having no back pain or right shoulder pain but was 
having numbness and tingling in the right forearm 
with pain in the right forearm. She has evidence 
of lateral epiconydlitis [sic) of the right elbow 
and recommended ice pack treatments for this and 
the use of Naprosyn. I do not feel she has any 
permanent physical impairment from her injury at 
work. Ber back is healing and her right shoulder 
is free from pain. The new problem of the right 
forearm is unrelated to the fall. 

The claimant has the burden of proving by a preponderance of 
:be evidence that the inJuries are causally related to the 
lisability on which she now bases her claim. Bodish v. Fischer, 
nc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl v. L. 0. 

1099£, 236 Iowa 296, 18 N.W.2d 607 (1945 ). A possibility is 
nsu ficient; a probability is necessary. Burt v. John Deere 

laterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (1955). The 
1uestion of causal connection is essentially within the domain 
f expert testimony. Bradshaw v. Iowa Methodist Hospital, 251 
owa 375, 101 N.W.2d 167 (l960J. 

In applying the foregoing legal principles to the case at 
and, it is clear that the claimant has not borne her burden of 
roof by failing to provide credible medical evidence in support 
f her claim. 

This 32 year old claimant has been under the constant care 
f the chiropractic clinic in Pella, Iowa since 1968. Given the 
esults of her childhood injury which left her with a shortened 
eg, her conduct in seeking relief does not seem as bizarre as 
t would at first blush. After having seen and heard the 
itnesses it is the undersigned's opinion that claimant's habit 
n seeking what appears to be excessive medical care plays an 
mportant role. Claimant's continuous employment activity 
elies her claim she has any functional impairment. Claimant's 
estimony regarding her many subJective complaints of pain is 
iven little weight ln this decision. Dr. Berg's medical 
pinion as regards an absence of impairment at the time of his 
Jly 30, 1982 examination is a significant factor operating 
1ainst the claimant. 

THEREFORE, after having seen and heard the witnesses in open 
~acing and after taking lnto account all of the credible 
1idence contained in this deputy's notes, the following findings 
f fact are made: 

l. That this agency has jurisdiction of the subject matter 
1d the parties thereto. 

2. That the claimant sustained a series of non-work related 
1cidents in the form of falls and an auto accident prior to 
lgust 29, 1980. 

3. That the claimant fell on August 29, 1980 resulting in 
tght shoulder injury, which injury did arise out of and in the 
>Urse of claimant ' s employment for this defendant employer. 

4. That the defendants authorized the treatment of Dr. 
rschy until April 1, 1981 when such support of continuing 
iropractic care was withdrawn. 

5. That Dr. Birscby's bill for services of $1,693.00 is 
argeable to the defendants. 

6. That the costs incurred by the claimant during December 
81 are payable by the defendants who beginning in January 1982 
fered reasonable substltute medical care. 

7. That the claiman~ has not established a claim for 
mporary total disability as contemplated by section 85.33 ode 1980). 

8. That the claimant has not established a claim for 
rmanent partial disability as contemplated by section 85.3 4 (2)(u) ode 1980). 

THEREFORE, it is ordered that the claimant take noth1ng 
rther as a result of this proceeding except that the defendants 
e ordered to pay the clalmant chiropractic e x?~nses incurred 
tween August 29, 1980 and March 30, 1981 in t, ,e sum of one 
ousand six hundred ninety-three and no/100 dollars ($1,693.00). 

If is further ordered that defendants pay the cl 
expenses she has incurred for chiropractic treatmen~ 
month of December 1981 in a lump sum. 

• 1nt the 
q 'ie 

Costs as set forth in Rule 500- 4. 33 are chargeable to the 
defendants and shall include an expert witness fee in the sum of 
one hundred fifty and no/100 dollars ($150.00J payable to Larry 
D. Hlrschy, D.C. 

Defendants are to file an activity sheet within twenty (20) 
days from the date below. 

Signed and filed this~ day of September, 1983. 

HELMUT MUELLER 
DEPUTY INDUSTRIAL COHHISSIONER 

BEFORE THE !OwA INDUSTRIAL COMMISSIONER 

RONAL L. VER SrEEGH, 

Claimant, 

vs. 

ROLSCREEN CO~PANY, 

Employer, 

an:l 

EMPLOYERS MUTUAL l'lSURANCE CO. , : 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

PILE NO. 713154 

R E V I E w -

R E O P E N I N G 

D E C I S I O N 

rhis Is a proceeding in rev1e*-reopening brought by Ronal L. 
Ver Steegh, clalmant, against Rolscreen Company, employer. and 
Employer's ~utual Insur3nce Company, insurance carrier. 

Claimant seeks further benefits as a result of the injury 
which occurred on February 9, 1982. 

The record in thls proceeding consists of the testimony of 
claimant, Richard Baughman and Kurt Langdel. Also part of the 
record are claimant ' s exhibits 1 through 9 and defendants' 
exhibits l through 4. 

ISSUE 

The only issue presented ~y the parties 9t the time of the 
hearing is a determination of the nature and excent of claimant's 
disability. It was stipulated by the part1es that the correct 
rate of weekly compensation in the event of an aAard is $207.39. 
The parties stipulated that the correct date for conversion from 
healing ~riod to per,11ancnt partial disability compensation is 
April 15, 1983. It Aas also stipulated by the parties that all 
healing period compensation has been paid In full and that 
claimant has been paid compensation equal to five percent 
permanent partial disability of the body as a whole. 

REVIEw OP EVIDENCE 

Claimant testified that he is presently 41 years of age, 
married and has minor children residing with h1m. 

Claimant testified that following his graduat1on from high 
school in 1960 he proceeded through a series of employment which 
involved approximately 27 different incidents of employment 
before commencing work with Rolscreen Company approximately 
eight years ago. His prior work experience has involved sales 
of tires, lawnmowers, ho ub hold appliances, furniture, tools, 
hardware, all products in an Earl May store, parts in a John 
Deere implement store, accident and life insurance, oil additives 
and mobil~ homes. His sales experience includes door-to-door 
sales, counter sales and sales from a display lot. 

Claimant related business management experience from his 
work as assistant manager at an earl May store, assistant parts 
manager at John Deere Implement Dealership, assistant store 
manager of a B. F. Goodrich Tire store, as service manager for a 
mobile home servlce dealer managing an apartment house and 
operation of his own mobile home repair and service business. 

Claimant has also previously performed work which has 
generally been in the nature of semiskilled or unskilled manual 
labor which pos1tions have included repair and changing of car 
and truck tires, removing brick from ovens in a clay product 
factory, foundry work includ1ng grinding, buffing and scooping 
sand, assembling farm 1mplements , welding, truck driv1ng, farm 
work, working with horses, route delivery oC bottlegas tanks, 
palnt1ng trucks, warehouse and dock work in a grocery warehouse, 
and pushing 3nd lugging beef quarters in a packinghouse. 

Claimant related hav1ng no formal education beyond the high 
school level except for attending a few semlnars which had been 
related to his previous pos1tions. 

Claimant testified that he began working for Rolscreen 
Company approximately eight years ago. He stated that he took~ 
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physical and started on a line assembling windows and that his 
job was to repair nail splits. He stated that he started as a 
class three worker at the lowest pay level. He related that 
wi thin four months he was on a class six job and that his duties 
were construction maintenance which included moving electrical 
and plumbing lines and installing new equipment. He stated that 
it involved constant manual labor. 

Claimant stated that on February 9, 1982 that he was engaged 
in work of setting up a new line. In doing so, it was necessary 
to open a window clamp, and that while pushing to open it, he 
felt something pop in his back. He stated that he kept working 
but then shortly went to see the company nurse at the first-aid 
department. He related that she made a note of what had happened, 
gave him some Tylenol and sent him back to work. He stated that 
his pain was not great at that time and that ;oing to the nurse 
was a precautionary measure. 

Claimant stated that the pain kept getting worse but that he 
kept working and got more Tylenol and that over the next few 
days he saw the nurse on several occasions until he was sent to 
Alvin E. evers, H.O., on February 18 , 1982. Re stated that or. 
Evers diagnosed his condition as an acute lumbosacral strain, 
gave him medication, fitted him with a brace and released him to 
return to light duty. When claimant returned to work he was 
sent into the stock room performing inventory of parts. He 
stated that he saw or. Evers on several occasions and was 
eventually transferred into the welding shop. He stated that he 
required help to do lifting in the shop and that he was hurting 
very bad and enduring a lot of mental trauma and pain. 

Claimant testified that Jerome Skogdill was his foreman at 
that time and that they discussed his problems. He stated that 
he was sent to the nurse who in turn referred him to Sinesio 
~isol, M.O., whom he saw on 10 or 12 occasions. 

Claimant testified that in the summer of 1982 he was released 
by or. Misol and returned to work in the welding shop. He 
stated that the doctor had informed him that he should not work 
if he hurt but that when he called the personnel department he 
was advised to either come to work or quit. He stated that he 
missed work when his back hurt too much. Claimant stated that 
at some point in 1982 he was transferred into area one where he 
remained until around the fir~t part of 1983 when he was returned 
to the welding shop. Claimant stated that he continued to 
receive class six pay at all times he was workin; until August, 
1983 when his job was changed and he was reduced from class six 
pay as indicated by claimant's e xhibit 9. He stated that he was 
reduced to class three where he earned approximately $240.00 per 
month less than he had earned while working at class six rates. 
Be also stated that he experienced an additional annual loss in 
profit sharing and bonus benefits since they are based upon 
lifetime earnings with the company. Claimant stated that he now 
operates a mill and sometimes a chopsaw or drills. He stated 
that he met his 1983 work quota but that he has been unable to 
meet the increased quota for 1984 which was placed upon him. 

Claimant stated that he has been in pain constantly since 
the injury and that when working during 1983 he took frequent 
breaks in order to deal with the pain but that he did meet his 
work quota. He stated that he received a warning from his 
supervisor for wasting time. Claimant testified that he has 
also received warnings for missing work and that he feels that 
these warnings have been unwarranted and are actually in the 
nature of harassment. He stated that three written class three 
warnings for the same violation can result in termination of 
employment and that five warnings of the same class but consisting 
of different violations can also result in termination. He 
stated that the warnin;s do not affect pay direc tly but can 
result in lower evalution reports. Claimant stated that he has 
also received a warning for breaking a broom, and that at the 
time of the last evaluation, he received a pay decrease of thr~e 
cents per hour due to an unfavorable evaluation. 

Claimant testified that he has unsucc essfully attempted to 
bid other jobs. He showed exhibit 7 as one instance where he 
did not receive tne position. 

Claimant stated th3t he still has pain and that the problem 
is the same now as it was in the beginning. He stated that his 
legs and feet hurt and that he feels that such arises from the 
standing which he does at his employment. He stated that his 
pain is worse now at times than it was when he first started 
seeing or. ~isol. He confirmed that this was his own evaluation 
and had not been medically confirmed. He stated that or. Misol 
does not listen to him and that what he tells him in person is 
not the same as what is written in the medical reports. Claimant 
stated that he can no longer do his prior maintenance JOb 
because it hurts him and he stated that his present job also 
hurts him. He related that the problem is the twisting, turning 
and bending which he performs and that it is not related to 
lifting. He stated that he copes by going to the restroom 
frequently and taking a number of short breaks. Be feels that 
he does not Jaste time . He pre sently has no restrictions but is 
taking medication. 

Claimant stated that he feels he is mentally over ~ualified 
for his present Job and that he could perform as a cost center 
manager or a quality control inspector. He referred to exhibit 
6 and stated that he does not kn~w where he ranked among the 
other persons who took the test. 

Claimant ~tated that he had not attended any further education 
or c lasses whi ch had been made available to him through his 
employment . prior to the inJury because he was happy with his 
former position and that he' is not now phys1cally able to attend 
c lasses. 

Claimant stated that he was couns~led concerning absenteeism 
and admitted that between June 6, 1983 and January 9, 1984 he 
was absent on 12 occasions, seven of which were on ·~ondays. He 
stated that he could not recall the exact dates of absences but 
that they had nothing to do with his off-work act1vities. He 
stated that he pushes himself so hard at work during the week 
that he cannot recover over a normal weekend and occasionally 
missed on a Monday. Be stated that he has not been absent from 
work since receiving the last warning on January 10, 1984. 

Claimant stated that he has sought alternative employment, 
has gone through a two week rehabilitation evaluation process 
and was interviewed by G. Brian Paprocki. He stated that he and 
his wife have converted their garage into a store where they now 
sell horse tack, gifts and tools. He stated that the shop 
opened Thanksgiving Day, 1983 and that he works as a salesman 
and manages the store while his wife and son do the lifting and 
stocking. He stated that the store was initially open seven 
days per week, eleven and one-half hours per day but that it is 
now open less. It is ~losed when his wife drives a school bus 
and when they go to sales to obtain merchandise. He admitted 
advertising in a newspaper. Claimant stated that he also buys 
and sells horses which he keeps on his father"s farm. He stated 
that this involves care and feeding and that he rides horses 
occasionally, with the last occasion bein3 the day prior to this 
hearing. Claimant stated that he is unable to tie his shoes and 
that his wife does it for him. He stated that he advised or. 
~1sol of this situation. 

Claimant stated that he gets along well with his present 
supervisor except for when he is called into the office for 
harassment. He stated that the harassment has been over the 
warnings concerning absenteeism and wasting time and also over 
the loss of pay, all of which he feels are unjustified. Claimant 
3dmitted that he d i d not like his previous supervisor who he 
felt was moody and told lies. ~e denied having trouble in 
general with prior supervisors in his other occup>tions. 
Claimant admitted that he was fired from the farm ~ork position 
that he previously held and stated that he was asked to leave 
his position at the B. F. Goodrich store. He stated that his 
other job changes were due to marital problems and in order to 
take jobs which he felt were better than ohat he had at the time. 

Claimant admitted that he nas drawn weekly compensation 
benefits whenever he was off work, that he has been paid mileage 
for his travels in regard to obtaining medical treatment, that 
his medical and drug bills have all been paid by the employer 
and that he has been allowej to go to first aid at work whenever 
he has felt the need to do so. He also stated that in May, 1983 
he was invited by other Rolscreen employees to the ~oose Lodge 
where he danced with his wife in what he described as a close, 
slow polka. He stated that it is the only time he had been to 
the Lodge in the past two years and that the dancing did not 
increase his pain. 

Richard Baughman testified that he became claimant's supervisor 
in June, 1983. ae stated that claimant's Job had remained 
unchanged until the last two or three weeks and that claimant 
now runs a horizontal mill. Previously, he had also operated a 
chopsaw and a handle bracket drill. He stated that claimant's 
work is generally performed from a standing position. He stated 
that it requires turning which can be performed either by moving 
his feet or by twisting his body. He stated that the only 
bending is reaching to a height which is approximately 30 or 36 
inches from the floor. He stated that the lifting is in the 
cange of two pounds and that there is no bending to the floor or 
on a repetitive basis. Re stated that claimant ' s work area is 
on a wooden floor and that claimant has been given rubber mats 
on which to stand. He stated that the drilling machine was 
previously activated by the operator's foot but, at claimant's 
request, it was redesigned to operate by hand. Be stated that 
the job can be done either by sitting or standing at the option 
of the operator. He stated that h~ has arranged to have someone 
else lift the pans of parts whenever such is needed in rel3tion 
to the parts which involve claimant's work. 

Baughman stated that nine of claimant's 12 absences from 
work during the period of June 6, 1983 to January 9, 1984 were 
on a day which had been preceded by a day when claimant was not 
at work. He stated that claimant has been counseled on two 
occasions regarding absenteeism. He stated that the situation 
seems to have been corrected. 

He stated that on one occasion claimant was observed durin, 
a nine hour shift and that claimant's unauthorized absence from 
his machine totaled one and one-quarter hours. He stated that 
this did not include the normal scheduled breaks which are given 
to all employees. He stated that since counseling the problem 
has been greatly minimized. 

Baughman testified that Ron's JOb was performed on a "fill 
in" basis before Ron was assi3ned to it. He stated that there 
was no preexisting quota and that the 1983 quota was not particularli 
meaningful. He stated that the 1984 quota was determined by 
what claimant's production would be if the unauthorized break 
time a . ay from the machine were spent working. 

He stated that claimant's last evaluation occurred approximately 
February 1, 1984 at the time of the merit raise. He stated that 
every hourly employee is evaluated and a great deal of consideration 
was given to absenteeism. He stated that he performed claimant's 
evaluation strictly by the book. He stated that claimant 
received an adverse rating on the basis of absenteeism as did 
two other employees in claimant's work area. He stated that two 
or thr~~ additional employees were given until June to improve 
their rating or that they would lose the merit raise which they 
received. He stated that if claimant had received a favorable 
evaluation, the merit raise would have been in the range of 17 
to 19 cents per hour. Baughman stated that he had evalu>ted 
claimant ,n August of 1983 and that claimant, at that time, 
received a bad mark on the basis of absenteeism but that he did 
not go by the book on that evalu~tion and gave claimant the 
benefit of the doubt which resulted in claimant receiving a 
higher rating than he would h3ve otherwise received. 

Baughman denied that claimant was harassed and stated that 
other employees have been written up for the same violations. 

Baughman stated that the chopsaw makes small coaponents out 
of pieces which are initially eight feet long and one-half inch 
by one and one-half inches in dimension. He stated that the 
handle bracket drill involves handling of small parts only, 

B>ughman stated that considerat1on •was given to claimant's 
impairment rating in his evaluatio~s and also to the fact that 
the impairment rating was mad~ strictly on a symptomatic basis 
~ithout any supportive clinical findings. 
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Kurt Langdel testified that he is the personnel assistant in 
the human resources department of Rolscreen Company and that, as 
such, he is in charge of employee relations and communications. 
He stated that he is acquainted with claimant and that there are 
four rate ranges 1n each of classes one through nine. Be stated 
that every newly hired employee starts in class one and that 
after completing a 90 day probation, they are moved into class 
three. Be stated that claimant can presently bid on class three 
jobs if he desires to do so and that the periodic cost of living 
pay increases are not related to merit or job evaluations. 
Langdel testified that he had met with claimant and Carlos Chase 
1n January of 1984 and has had an individual conference with 
:hase since then concerning claimant. Be stated that he had 
taken a part in changing the activating method of the machine 
>nd 1n obtaining the rubber mats which claimant uses. Be stated 
that he has tried to make claimant's work situation consistent 
,1th the restrictions which previously had been imposed by Dr. 
~•sol and that he is aware that currently no restrictions exist. 
ie stated that he has communicated with Dr. Misol in regard to 
:laimant's restrictions in writing and also by telephone. 

Langdel denied that claimant was being harassed or singled 
>ut in any manner for adverse treatment. 

Claimant's exhibit 1 consists of the notice of intent filed 
>y claimant in this proceeding together with the reports and 
ecords identified in the notice. The same relate that Dr. 
:vers diagnosed claimant's condition as an acute lumbosacral 
train for which claimant was given a support, medication and 
escricted claimant's work activities. A report dated May 27, 
982 released claimant for full duty and stated that claimant 

1ust wear the support indefinitely. The exhibits also contain 
eports from Dr. ~1sol which on September 22, 1982 restrict 
laimant from heavy lifting and suggest a supervisory position 

•nly. In a letter dated November 10, 1982 Dr. M1sol makes a 
iagnosis of degenerative back disease which was aggravated on 
ebruary 9, 1982 while at work for Rolscreen Company while 
laimant was trying to push open a clapping frame for a window 
aker. A work release slip dated December l, 1982 released 
laimant to return to regular work duties on December 6, 1982. 

, similar statement dated January 7, 1983 indicates that claimant 
s to continue the same restrictions with a formal letter to 
ollow. 

A letter from Or. H1sol dated May 9, 1983 states: 

... I am a little suspicious of the patient's last 
move, that is, his going back t, work on 4/25/83. 
I did tend to believe that this has been suggested 
by his legal counsel. You are familiar with his 
history and the repetitious complaints of back pain 
that follow the type of work where a little bending 
and any lifting 1s involved. I am pretty sure that 
the symptoms are going to recur. I did try to 
solve the problem for Rolscreen 3nd you and of 
course, for the patient, by stating that in my 
opinion he has a permanent partial physical impair
ment of 5% of the spine. If he is willing to work 
I do not see that there has to be any weight limit 
restriction, but I am pretty confident that pretty 
soon he will be stopping a~ain because of back 
aches. I would be very happy if I am wrong on this 
prediction. 

The progress notes are generally consistent with the diagnosis 
f degenerative disc disease ~hich was aggrav3ted by the incident 
t work and the absence of other objective cl1n1cal findings. 
he notes con ta in a recom,nendation that claimant be placed in a 
upervisory position and indicate that claimant was very dis-
3tisfied when such did not occur. The notes alao indicate that 
laimant communicated the existence of a disagreement with his 
~remen. A note dated December 1, 1982 states, "He states that 
? has not been riding horses as had been claimed in one of the 
?ports and that he has never ridden a bronco in his life at 
?ast that he recalls 1n the last few years.• In that same note 
La1mant denies having any pain at the end of the sacrum but 
tates that he has some discomfort in the sacroliliac joints. 
'the note Or. ~,sol estimates that claimant's total impairment 
• in the neighborhood of 10 percent and that he would estimate 
1at 1t is equally related to the underlying de3enerative 
1anges and the strain at work. The note dated February 16, 
l83 states, "He walks without a list or deformity when he is 
>dressed. While wearing his cowboy boots and on tip toes lists 
little bit to the right and then walking on the heels he lists 

> the left.• rhe note dated ~arch 18, 1983 contains the following 
.atement, "It 1s also my belief that this man who has worn 
>wboy boots all his life 1s not going to change much regarding 
•e backache if we force him to step down from those heels." 

The note dated March 29, 1983 states, "This patient who was 
tpposed to be at work yesterJay and today has not been able to 
0 so. He states this 1s because of exacerbation of his back 
11n. He states that the pain was aggravated over the weekend 
id this is why he did not report to his Job." 

The note Jated April 12, 1983 reads as follows: 

On ~ast examinations he stands without list or 
deformity. ttis range of motion of the lumbosacral 
spine is O to about 60. Lateral bending to the 
right and left 1s 10 to 15. Normal rotation. No 
weakness on dors, or plantar flexors of the foot. 
No atrophy 1n the legs. Normal reflexes and has 
actually normal straight leg raising. 

X-rays obtained ,n the past of the lumbosacral 
spine have been within normal with minor degenera
tive changes consistent with his age. Because of 
the pers1stency of his symptomatology I did arrange 
for this man to have a CAT scan of his lumbar spine. 
This was done at Mercy Hospital on 4/11/83. A 
report on this scan states that 1t is entirely 
normal with nor (s1cJ evidence of disc protrusion 
with no sign of narrowing of the spinal canal or 
impingement of the nerves. 

I have been asked by Employers Mutual to try ao 

give an idea of the percentage of permanent partial 
physical impairment that this man has so they can 
go ahead and start to pay him "permanency benefits• 
so he can go to school. 

It is my opinion that as an orthopedic surgeon and 
as a man who has examined Mr. Ver Steegh on numerous 
occasions, that this man seems to have a physical 
impairment that would rate in the neighborhood of 
5% of his body. This percentage is mostly given 
based on his symptomatology with lack of oojective 
or radiographical abnormalities. 

Claimant's exhibit 2 is the deposition of G. Brian Paprocki 
taken November 18, 1983. It includes deposition exhibits land 
2 which are his resume and his written report, respectively. 

The deposition is consistent with the written report. The 
report is entitled "INDUSTRIAL DISABILITY APPRAISAL" and is 
divided into indentified sections. The first three sections are 
entitlad "General Background, Educational Attainment and Current 
Academic Functioning, and Work History Analysis". These summarize 
what is otherwise in the record of this case on those matters 
without any substantial material variation. 

The fourth division is entitled "Medical Diagnosis and 
Restrictions/Limitations•. This also is a fair summarization of 
the medical evidence in the record of this case except for the 
first sentence of the last paragraph which contains ~r. Paprocki's 
own impressions of those records. That sentence reads "In 
summary, though there is no exact consensus between the physicians 
on work restrictions, it appears neither feels factory work is 
suitable employment for this man.• 

rhe next section is entitled "C.aimant Stated Physical . 
Problems and Subjective Limitations". This 1s again consistent 
with claimant's testimony at hearing. It contains an observation 
of Hr. Paprocki in relation to observing claimant to appear 
stiff upon arising followed by momentary instability and initial 
slow gait. 

The final section of the report 1s entitled "Opinion of 
Industrial Disability•. Mr. Paprocki opines that claimant has 
sustained an industrial disability of approximately 50 percent 
and in doing so states: 

... This opinion 1s principally predicated on the 
following factors: the claimant's inability to 
perform his former Job as a construction maintenance 
man at Rolscreen Co. with a subsequent reduction in 
labor classification and an attendant scheduled 
substantial reduction in hourly wage; medical 
opinion that present work assignments are both 
inappropriate relative to his back condition and 
will probably result in excessive future absenteeism; 
medical suggestion for work of the light, non
strenuous variety. 

Positively, ~r. Ver Steegh has experience in a wide 
variety of employments beyond factory labor and 
probable potential for many types of training. 
Frankly, purely from a skill standpoint he is most 
definitely underemployed at present, his current 
Job basically requiring only efficient dexterity 
and eye-hand coordination. Unfortunately, Job 
skill requirements are seldom equitable with wage 
remuneration, and Rolscreen Co. does pay quite well 
for what minimal skills are required by factory 
production activities. A reduction in earnings is 
quite probable in making a career change at this 
time. Too, specialized skill tratning may be 
required to move into another field of endeavor, 
during which time income may be low or non-existant 
(sic). In the final result however, the claimant 
is certain he cannot stay with Rolscreen Co. 1n the 
types of work he is presently performing and has 
already applied for Iowa Vocational Rehabilitation 
services in choosing a logical career alternative. 

At page 11 of the deposition Mr. Paprocki states that in 
assessing claimant's industrial disability he computed claimant's 
prc-inJury earnings at $10.14 per hour and the post-1njury 
earnings as being $1.30 per hour less, approximately $8.84 per 
hour in the class three position. He also stated that his 
assessment included a comparison of what claimant would be 
capable of earning if he did not work at Rolscreen but had to 
locate some alternate work. 

Paprocki indicated that claimant's academic capability and 
intelligence were not a l1m1ting factor. In discussing the 
same, the following conversation occurred: 

Q. well, you don't know if he has the capability 
of attaining a college education or do you think 
that he does? 

A. I'd say there's a good possibility he does. 
I really don't see him as limited for entry into 
any employment, as I indicated, that doesn't 
require specific previous training or experience; 
and I really don't see him as limited in terms of 
attaining a college education. Again, he impresses 
me as an intelligent individual who by his past 
work experience indicates that he is capable of 
adapting to a variety of employment situations. 

Q. So he has the potential of being a voca
tional consultant specializing 1n industrial 
disability appraisal? 

A. I would say so. I don't see any factor 
that would particularly limit him, other than maybe 
interest. 

Q. And as far as earning capacity in that 
particular position, I assume that 1t has the 
potential of earning more than eight or nine 
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dollars an hour, doesn't it? 

A. I'd say it def1nitely would, 

Paprocki also discussed his 1nterpretat1on of or. M1aol'a 
restnct1ons and reco,nmendat1ons and theH effect upon the 
accuracy of his determ1nat1on of d1aab1l1ty as follows: 

J. Okay. So you are ignoring or. Misol's 
last notation when he saw him that if he ls willing 
to work, I could not see that there has to be any 
weight res t riction: 1s that corre~t? 

A. ~ell, that's only half the statement that 
the doctor indicated, if memory serves correctly 
here. Looking 3t my report, l think he -- I thin< 
he goes on to say that: but I an pretty confident 
that pretty soon he will be stopping a~atn because 
of backaches. 

I took tnat to mean -- the entire stat~
ment to mean that regardless of what weight re
str1ctlon he placed on the Claimant, that he 
probably would experience backaches again and not 
be able to cont1nue the )Ob. In other words, he 
can try to work, but he probably will have recur
rent problems. 

Q. In your ~p1nion, you 1nd1cated medic3l 
opinion that present work assignments are both 
inappropriate relative to his back condition and 
wtll probably result in excessive future absenteeism. 
~hat medical op1n1on is that? 

A. I believe I was referring to or. ~isol'e 
report that we talked about previously, where he 
didn't see any reason for a weight restriction, 
though he w3s confident, pretty conf1dent that he 
would be stopping work again because of h1s backaches. 

J, If Dr. M1sol has stated that ~r. Ver 
Steegh is not precluded from factory work at 
Rolacreen aa 3 rasult of any residual impairment 
from the injury to hie back on February 9 of 1982, 
would that change your opinion at all 1n this case 
as far as disabll1ty? 

A. 1 would say it would have to. If he 1s 
not precluded from doing factory work, he could 
continue do1n~ the Job that he"s do1ng without any 
-- without any fear of worsening his condition or 
probably los1ng time from the )Ob becaus~ of 
recurrent backaches. 

Concerning Paprock1'a ,uallflcat1ona an~ ability to evaluate 
industrial disability the ,ucstton1ng went as follows: 

Q, Mr. Paprocki, 1a it correct that you're 
holding yourself out to be an expert in 1ndustri,l 
d uabil i ty? 

A. ¥es. 

Q. And as an expert in industrial disability, 
are you holding yourself out 1n the St•tc of Iowa 
to be 3n expert in tnat f1eld? 

A. ¥ea. 

Q. And are you holding yourself out to be an 
expert in assessing industrial d1aab1lity in 
worker's compensation 

A. ¥es, I am. 

Q. -- in Iowa? 

A. ¥ea, I am. 

Q. And what ls your understanding of industrial 
disability 1n Iowa? 

A. Industrial disability e,uates directly to 
the loss of future earning potential of an individual. 

Q. And what factors are considered? 

A. An individual's age, his education, both 
in terms of his grade attainment and his current 
academic functioning, his work background with 
ref~rence to the skills that he may have developed 
in previous employment which would be transferable 
to alternate work, of course the salary he was 
earning at the time he was injured and what that 
job ls currently paying, ~hat the job market holds 
for an individual with hla particular education at 
his age and with hie transferable ak1lla. Those 
are essentially the factors, I would say. Motivation, 
as well, would play a f3ctor in my evaluation. 

Q. Do you know if those factors are consistent 
with industrial disability as defined by the 
supreme Court in Iow-!? . 

A, I believe they are, 

Q. And are you a lawyer? 

A. No, I ' m not. 

J. And have you reviewed the Supreme Court 
caaea concerning industrial disability? 

A, Yea, I have. 

0, And what are those cases? 

A. Offhand, I couldn't quote them. 

Q. And how did you review those? were those 
provided to you by someone? 

A. Yes, by ,ttorneys I work w1th. Hr. 
Heslinga, I belleve, supplied at least some of the 
information 1 nave regarding what the defin1t1on 
and what the re~uirements are of evaluation for 
workman's (s1c] comp in Iowa. 

Q. And by reading those cases, then, you have 
become an expert in industrial disability 1n Iowa? 

A. In the def1nit1on of what 1t •eans, yes. 

Clain3nt's exhibit 3 consists of • re,uest made by claimant 
for evaluation >t the Iowa State Vocational Rehabilitation 
fac1l1ty and t~o lett~rs scheduling appointmenta w1th c,rlos 
Chase, a representative of that facility. 

Claimant's exhibit 4 shows the ~ost of obtaining a transcript 
of Pa9rocki's deposition to have been $105.70. 

Claimant's exhibit 5 consists of the warnings which were 
testif1ed to by claimant concerning absenteeism, wasting time 
3nd also for breaking a broom. The exhibit also contains a 
notification of noise exposure as well as claimant's responses 
to those warnings. rhe exnibit ls cumul3t1~e of claimant's 
testimony at hearing and 3lso th~ testimony of Richard Baughman. 

Cla1mant's exhibit 6 cons1sts of 3 )Ob b1d form made by 
claimant together ~,th test scores and a notification claimant 
was not selected foe the position of quality control rece1v1ng 
inspector for which he had been under consideration. 

Exhibit 7 1s a ~ritten commun1cat1on to cla1mant which 
indicates that he has not been selected foe 1nterv1ew for the 
tool room planner/schedul~r position. 

Claimant's exhib1t 8 is a copy of claimant's evaluation 
completed Au~ust 5, 1983 wh1ch shows unsatisfactory eatings 1n 
the areas of attendance and attitude. 

Cl3imant'o exhibit 9 1s a copy of the notification that he 
was being reduced to a lower class JOb 1n August, 1983, 

Defendants' exhibit l 1s a copy of claimant's warning for 
absenteeism and the second page thereof reflects 11 absences, 
six of which are on a ionday •nd two of which are on a Tuesday 
which followed a ~onday when claimant was absent. 

Defendants' exhibit 2 1s a report from or. Misol dated 
December 20, 1983 which makes reference to an incident of 
lumbosacral pain worsening on December 14, 1983 without any 
specific precip1t•t1ng event. The examinat1on performed shows 
no abnormal findings. 

Defendants' exhibit 3 is a letter from Kurt Langdel to or. 
Hisol dated February 24, 1983 explaining company policy and 
particular information concerning claimant. 

Defendants' exhibit 4 is a copy of a newspaper ad for 
claimant's business consistent with what was identified in h1s 
testimony at hearing. 

APPLICABLE LAW 

The claim3nt has the burden of proving by a preponderance of 
the evidence that the inJucy of February 9, 1982 is causally 
related to the disability on wh1ch he now bases his claim. 
Bod1sh v. Fischer, Inc., 257 Iowa 516, 133 N,w.2d 867 (1965). 
Lindahl v. L. 0, Boggs, 236 Iowa 296, 18 N,W.2d 607 (1945). A 
possibility is insufficient: a probability is necessary. 
Burt v. John Deere Waterloo Tractor ~orks, 247 Iowa 691, 73 N.,1.:! 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa HethodU1 

Hospita~, 251 Iowa 375, 101 N.W.2d 167 (1960). 

The supreme court of Iowa in Almquist v. Shenandoah Nurseries, 
218 Iowa 724, 731-32, 254 N.W. 35, 38 (1934), discussed the 
definition of personal in)ury 1n workers' compensation cases as 
follows: 

While a personal inJury does not include an oc
cupational disease under the Workmen's Compensation 
Act, yet an injury to the health may be a personal 
inJury. (Citations omitted.) Likewise a personal 
injury includes a disease resulting from an 1n1ury .... 
The result of changes 1n the human body incident to 
the general processes of nature do not amount to a 
personal injury. This muat follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work, such 
result of those natural changes does not constitute 
a personal injury even though the same brings about 
impairment of health or the total or partial 
incapacity of the functions of the human body. 

A personal injury, contemplated by the workmen's 
Compensatton Law, obviously means an injury to the 
body, the impairment of health, or a disease, not 
excluded by the act, which comes about, not through 
the natural building up and tear i ng down of the 
human bOdy, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
(Citations omitted.I The injury to the human body 
here contemplated must be something, whether an 
accident oc not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the he~lth, overcomes, lnjures_l interrupts, or 
destroys some function of the nody, or otherwise 
damages or injures a part or all of the body. 

However, expert medical evidence must be consider ed with a l l 
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other evidence introduced bear,ng on the causal connection. 
.!!.!!.!.!, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched 1n definite, pos1tive or unequivocal language. 
Sondag v. Ferr1s Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert op1nion may be accepted or reJected, in whole or in 
part, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an op1nion isfor the finder of fact, and that 
may be affected by the completeness of the prem1se gLven the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also ~usselman v. Central Telephone Co., 
261 Iowa 352, 154 N.W.2d 128 (1967). 

dhile a cla,mant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent 1nJury is not a defense. Rose v. 
John Deere Ottumwa works, 247 Iowa 900, 908, 76 ~.w.2d 756, 
760-761 (1956). If the claimant had a preexist,ng condition or 
disability that 1s aggravated, accelerated, worsened or lighted 
up so that lt results in d,sability, claimant is ent,tled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (1962). 

The Iowa Supreme Court cites, apparently with approval, the 
C.J.S. statement that the aggravation should be material if it 
is to be compensable. Yeager v. Firestone Tire & Rubber Co., 
253 Iowa 369, 112 N.,'1.2d 299 (1961); 100 C.J.S. ,'1orkmen's 
Compensation S555(17)a. 

The opinion of the supreme court in Olson v. Goodyear 
Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 251, 257 (1963) 
cited with approval a decision of the industrial commissioner 
tor the following proposition: 

Disab,lity • * * as defined by the Compensation Act 
means industrial disability, although functional 
disability is an eleillent to be considered . . . In 
determining industrial disab,lity, consideration 
may be given to the ,njured employee's age, education, 
qualifications, experienc~ and his inability, 
because of the lnJury, to engage Ln employment for 
which he is fitted. • • • • 

Functional disability is an element to be considered ,n 
determin,ng industr,al disability which is the reduction of 
earning capacity, but consideration must also be given to the 
inJured employee's age, education, qualifications, experience 
and ,nabil,ty to engage ,n employment for which he is f1tted. 
Olson, 255 Iowa 1112, 1121, 125 N.w.2d 251, 257 (1J63). 

In Parr v. Nash F1nch Co., (Appeal decision, October 31, 
1980) the Industrial Commissioner, after analyzing the decis,ons 
of ~cSpadden v. B1g Ben Coal Co., 238 N.W.2d 181 (Iowa 1980) and 
Blacksmith v. All-American, Inc., 290 N.d.2d 348 (Iowa 1980), 
stated: 

Although the court stated that they were looking 
for the reduction in earning capacity it is un
deniabla that ,twas the "loss of earnings• caused 
by the Job transfer for reasons related to the 
inJury that the court was indicating )ustified a 
finding of "1ndustr1al disabil1ty.• Therefore, 1f 
a worker is placed ln a position by his employer 
after an injury to the body as a whole and because 
of the injury which results in an actual reduction 
1n earn,ng, ,t would appear th1s would justify an 
award of industrial d1sabil1ty. This would appear 
to be so even if the ~orker's •capacity" to earn 
has not been diminished. 

ANAC.YSIS 

Dr. M1sol found claimant to have a permanent partial 1mpair
ment of five percent resulting from the work related incident. 
He found claimant's total impairment to be ,n the range of 10 
percent w1th the other five percent attributable to underlying 
degenerative arthritis. Dr. Misol's rating was based upon 
claimant's subJective complaints of pain and discomfort. His 
Opinion is not contradicted by other competent medical ev,dence. 
The opinion seems reasonable in l1gbt of the claimant's general 
condit1on and the same is ~dopted. 

The 1nc1dent from which the 1nJury arose is one which did 
not involve a severe trauma and would not normally be expected 
to result 1n a h1gh degree of i~pairment. Claimant related that 
he has good days and bad days and such seems consistent with the 
evidence ,n the record relating to his other act,vities such as 
dancing and horseback riding. rhe record shows that he has 
.ussed woe k on sev~ral 'londays when he had been ofr work over 
the previous weekend and or. '11sol's notes of 'larch 29, 1983 
,ndicate that claimant had stated that on that occasion the pain 
was aggravated over the weeken~. It would be very unusual. 
indeed, 1f the only activ1t1es which caused claimant d1scomfort 
wer~ those which occurred at his employment. rhe underlying 
degenerative condition 1n h1s back ~,11 certainly cause h1~ 
discomfort fro~ time to time without any 1dentif1able precipitating 
event or incident. 

The only d1rect evidence in this case concerning the economic 
loss #h1ch claimant has suffered as a result of his change from 
clas~ six to class three is found from 'Ir. Paprocki and 1t 
indicates that his change 1n hourly rat~ has gone from approximately 
Sl0.14 per hour to S8.84 per hour. It ,snot clear from the 
record 1f those amounts are ex1ct or precise. Cl,,mant test,fied 
that he now earned approximately $240.00 per month less than 
what he had earned ,n his previous )Ob classificat,on. rh,s 
would seem to ind,cate a loss more in the range of $1.40 per 
hour. Claimant 1s ent,tled to bid on jobs of a h1gher pay class 
than the class three in which he is presently working. He has 
done so 1n the past without success but it cannot be concluded 
that all opportunity for moving ,nto a h1gher class has been 
lost. 

Claimant's age, education, work experience and demonstrated 
1ntell1gence level ts such that he could move into a d1fferent 
occupation ,the were so motivated. Claimant has now engaged 
upon a second occupation through the store which is operated out 
of his garage. The work history he described at hearing related 
sevPral occasions where he held two position 1t the same t1me. 
Hts physical limitations are not severe and c~~not be expected 

to have a major impact on managerial types of positions. 
Claimant ' s age is such that it would be feas1ble for him to move 
,nto a new f1eld, even if such required a signif1cant amount of 
training. He has many years before he reaches what is normally 
thought of 3S ret1rement age. 

Cla1mant seems to be functioning adequately at his present 
positton and the employer has shown a willingness to adapt a 
pos1t1on to suit his needs. Even though a change of occupations 
appears feasible such is not necessary for claimant to be 
ga1nfully employed. 

The record of this case contarns a report and testimony from 
G. Brian Paprocki, M.S., V.E. His letterhead identif1es him as 
a vocational consultant specializing in 1ndustr1al disab1lity 
appraisal. No we,ght is given to the opinion concering industrial 
disab1l1ty wh1ch was expressed by Paprocki in his report and 
deposit1on. The matter of industrial disability is a mixed 
question of law and fact and, as such, 1t is not a proper 
subJect of expert testimony. Dougherty v. Boyken, 261 Iowa 602, 
607, 155 N.~.2d 488, 491 (1968). The expression of an opinion 
upon the issue of industrial disability invades the province of 
the industrial commissioner and his deputies who have been 
assigned that duty through chapters 85 and 86 of the Code of 
Iowa. A review of Paprock1's resume does not show him to be 
qualif,ed to express an opinion upon the issue of industrial 
disability even if such were a proper matter of expert test1mony 
in this proceedin3. Accordingly, the costs subsequently assessed 
in this proceeding will not include a fee for his testimony. 

It is concluded that cla,mant's industrial disability 
arising from the 1nJury of February 9, 1982 is 10 percent. 

By stipulation of the parties it appears that all claimant's 
related medical expenses, including cost of transportation, have 
been paid by def~ndants and no evidence to the contrary appears 
in the record of this case. 

FINDINGS OF FACT 

1. Cla,mant is a 41 year old married male with dependents. 

2. On February 9, 1982 claimant sustained an injury to his 
back while pushing on a window clamp at the Rolscreen Company 
where he was employed. 

3. As a result of such inJury claimant sustained a permanent 
functional impairment of ftve percent of the body as a whole. 

4. Claimant ' s formal educat1on is limited to completion of 
high school. 

5. Claimant has a very diverse and varied history of 
employment which includes small business management as well as 
physical labor. 

6. Claimant suffers from pain as a result of the injury, 
the severity of which varies from time to time. 

7. Claimant was reclassified based upon the medical 
restrictions. 

8. The reclass,fication has caused claimant a loss of 
earnings in the range of approximately $1.40 per hour. 

9. A possibil,ty ex1sts that claimant can move to a higher 
pay class. 

10. Claimant has the potential to move 1nto a sedentary 
position with a rate of earnings in excess of what he earns at 
his present posit1on. 

11. Claimant has the ability to perform adequately in his 
present pos,tion. 

12. Med,cal restrictions do not prevent claimant from 
indef,nitely performing factory work which is s1m1lar in nature 
to that of his present employment. 

13. Defendants have paid all he3ling period compensation, 
expenses of obtaining medical care and treatment and f1ve 
percent permanent partial disability. 

14. G. Brian Paprocki does not have the legal background to 
~ualify as an expert in evaluation of industrial disability. 

CONCLUSIONS OF LAd 

Claimant sustained an industrial disability of 10 percent of 
the body as a whole as a result of the injury he sustained in 
the course of h1s emrl~yment on rebruary 9, 1982. 

It is further concluded that the ultimate determinat,on of 
an 1ndiv1dual's industrial disability is not a proper subJect of 
expert testimony ,n proceedings before the industrial comm,ss1oner 
or his deput1es. 

ORDER 

IT IS rHEREFORE ORDERED that defendants pay claimant twenty
five (25) weeks of compensation for permanent partial d1sability 
at the rate of two hundred seven and 39/100 dollars ($207.39) 
per week commenc1ng October 7, 1983. All such payments have now 
come due and defendants shall pay the amount due and owing in a 
lump sum. rhis order recogn1zes that compensat,on for five 
percent (5\) permanent partial disab1lity has previously been 
paid by defendants. 

IT IS FURTHER ORDERED that defendants pay lnterest pursuant 
to Iowa Code section 85.30. 

IT IS PURTHER ORDERED that defendants pay the costs of this 
action which are related to the cost of serving notice upon 
defendants. The fees charged by Bridget A. Swanstrom ,n the 
amount of one hundred five and 70/100 dollars ($105.70) are 
assessed against defendants. No expert w1tness fee 1s allowed 
for the testimony of G. Brian Paprock,. 

Defendants shall f1le a final report wtthin twenty (20) days 
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from the date of this decision. 

Signed and filed this 30th day of ~ay, 1984. 

MICHAEL G. TRIER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IO~A INDUSTRIAL COMMISSIONER 

CRAIG R. WALBY, 

Claimant, 

vs. 

RICHARD BOOTH, 

Employer, 

and 

LE MARS MUTUAL INSURANCE CO., 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

f'ile No. 651031 

R E V I E W -

R E O P E N I N G 

D E C I S I O N 

This is a proceeding in review-reopening brought by Craig R. 
Walby, claimant, against Richard Booth, employer, and Le Mars 
Mutual Insurance co., insurance carrier, defendants, to recover 
additional benefits under the Iowa Workers' Compensation Act for 
an injury arising out of and in the course of h1s employment on 
October 2, 1980. It came on for hearing on February 23, 1984 at 
the Black Hawk County Courthouse in Waterloo, Iowa. It was 
considered fully submitted at that t1me. 

The industc,al commissioner's file shows a fLrst report of 
inJury received October 24, 1980. A final report received 
October 27, 1981 indicates the payment of healing period benefits, 
medical expenses, and permanent partial disability payments for 
fifteen percent of a foot or 22 1/2 weeks. Permanent partial 
disability payments terminated on October 23, 1981. 

At the time of hearing the parties stipulated to a rate in 
the event of an award of $185.33. 

The record in this matter consists of the testimony of 
claimant; claimant's exhibit l, a deposition of Randall J. Gall, 
N.D.; claimant's exhibit 2, a letter from Dr. Gall dated ~arch 
11, 1983; claimant's exhibit), a letter from Dr. Gall dated 
April 30, 1983; claimant's exhibit 4, a letter from De. Gall 
dated June 17, 1983; defendants' exhibit A, a letter from Dale G. 
Phelps, M.D., dated October 21, 1980; defendants' exhibit B, a 
letter from Donald C. Campbell, II, M.D., dated October 11, 
1983; and defendants' exhibit C, a letter from Dr. Campbell 
dated November 9, 1982. 

ISSUES 

The issues in this matter are whether or not there is a 
causal relationship between claimant's 1n1ury and any disability 
he now m3y suffer and whether or not claimant is entitled to 
further permanent partial disabil1ty benefits. 

STATEMENT OF THE CASE 

T~enty-seven year old claimant testified to having been 
employed by defendant employee in early Pebruacy of 1980 as a 
hog manager in 3 150 sow farrow to finish hog operation. When 
he was not busy with the p1gs, he was ~orking 1n the grain 
aspect of the business. 

He recalled the events surrounding his October 2, 1980 
injury: He fell from a ladder on the side of the grain bin and 
broke his heel. He saw Dr. Phelps the following day and was 
Instructed to stay off his heel. He was paid compensat1on. He 
kept h1s foot elevated for a couple weeks and then was on 
crutches for several months. After being off the job for about 
six 1110ntha, he tried to return 1n March; but his foot was too 
painful. Be continued to try to work, and he ~ent back full-tl■e 
in June for a different employer. He was st1ll having pain at 
that t10le. 

Clai~ant stated that ht Jent to Dr. Gall at the request of 
the insurance company because of pain in his foot and because of 
his concern about whether or not he should have surgery. At 
first Dr. Gall did not find surgery appropriate. Then, according 
to claiaant, the lns~r,nce carrier w1shed hi• to go either to 
the ~ayo Clin1c or to Io~a City. He believed th~t his foot Jas 
getting JOcse as any 1:10vement either up or doJn or fro• aide to 
side produced pain. 

As to bis cu,rent condition, claiaant reported foot and 
•~•le 1>41n. The pain in the area where his heel Jas broken is 
gone. Re is enga,ed in fac:ing, but be cannot run to chase 
ltvcstoc• nor can he juap on his left foot. Be a,reed tbat he 

has had these problems since 1981. He protects his foot as he 
sleeps by s t icking it over the end of the bed. 

He denied any in)ury since his fall on October 2, 1980. He 
indicated that he understands impairment ratings and that he 
knew those given by Ors. Campbell and Gall. Claimant testified 
that or. Gall's e xamination included use of a special instrument 
to measure range of motion. Dr. Campbell did not use such an 
Instrument. 

Claimant stated 
he wishes surgery. 
operation. 

that he remains unsure about whether or not 
Re would like another opinion regarding any 

Dale G. Phelps, M.D., orthopedic surgeon, wrote that he saw 
claimant on October 13, 1981 and found limitation of mot1on in 
claimant's left foot which he rated at fifteen percent of the 
left foot, eleven percent of the lover left leg or four percent 
of the body. 

Donald c. Campbell , 11, M.D., orthopedic surgeon who speciall%es 
in reconstcuctive surgery, took a history from claimant of a 
calcaneal fracture on the left. X-rays shoved abnormality in 
the left subtalar joint. In a letter dated November 9, 1982 Dr. Caa, 
rated claimant's impairment at fifteen percent of the left foot. 
He noted potential for deterioration and for surgery in the 
future. 

Claimant saw Dr. Campbell on September 15, 1983. The 
surgeon no t ed an increase in valgus deformity since his prior 
examination. He recommended a fusion and increased the impairment 
eating to seventeen percent. 

Randall J. Gall, M.D., orthopedic surgeon, testified to 
first exam1ning claimant on April 26, 1982. He noted that 
claimant walked with a slight antalgic limp on the left side. 
He was able to walk on his heels, but not his toes. He was 
unable to hop on his left foot. There was ten degrees of valgus 
to the left heel. There was a good dorsal vagus pulse. The 
left foot had 15 degrees of dorsal flexion, moving the foot up; 
the right, 20 degrees. The left foot had 20 degrees plantar 
fle x ion, moving the foot down; the right, 30 degrees. There 
were five degrees of inversion, turning the ankle inward, on the 
left compared to 30 on the right. There were five degrees of 
eversion, turning the ankle outward, on the left and ten degrees 
on the right. The doctor explained that evecsion is controlled 
by the subtalar joint whereas dorsiflex ion and plantar flexion 
are controlled by the tibial-talar joint. 

X-rays from the clinic taken on April 26, 1982 were interpreted 
as showing sclerotic areas in the posterior subtalar joint area. 
A stasis process was present. The posterior subtalar joint 
looked sporadic and irregular. There was no longer evidence of 
a break in the heel bone. 

Claimant gave the doctor a history of a twenty foot fall off 
a grain bin landing on his left heel. The heel was wrapped for 
swelling. He was placed on crutches with no weight bearing for 
two months. Be returned to work 1n Karch of 1981. In Pebruary 
of 1982 claimant noticed an increase in stiffness and pain. 

The claimant's complaints at the time of examinat1on were of 
pa1n in the left foot and heel which worsens when he is off his 
feet. Claimant reported difficulty walking on uneven ground. 
Claimant told the doctor that aspirin provided hi■ with mild 
relief. 

' 
Dr. Gall's diagnosis was post left os calcis fracture. The 

1nJury was, according to the expert, limited to the foot. Dr. 
Gall recommended an anti-inflam:natocy, physical therapy and 
possibly cortisone inJections. Clal~ant was advised to use 
aspirins, soaks and high top boots. Based on the combination of 
physical examination and history and using both the AMA and 
OrthJpedic Guides, he reached an impairment eating of 20 to 3Q 
percent. 

Claimant was next seen January 28, 1983. He walked with 
about ten degrees of valgus to the left heel. He wa• able to 
wal< on his heel, but not his tiptoes. The ankle had two 
degrees dorsiflexion, 20 degrees plantar flexion, three degrees 
inversion and three degrees eversion. The doctor found that 
subJectively claimant appeared to be In pain. 

Claimant returned on Karch 26, 1983. Ranges of ■otlon were: 
five degrees dorsiflexion, 20 degrees plantar flexion, thre! 
degrees inversion and zero degrees eversion. Claimant had a 
little bit of pes planus (flat foot). " There was effusion. 
SubJectively claimant continued to have pain. Cortisone in-
1ectlons were tr1ed. 

on June 13, 1983 claimant's ranges of motion ~ere J~ degce~s 
plantar flexion, 15 degrees dors1flexlon, zero degrees everalon 
and two degrees inversion. The surgeon recouended at that time 
proceeding with a posterior subtalar arthrodesls to eliminate 
the painful subtalar joint where clai■ant had probably developed 
degenerative changes. De. Gall discus■ed degenerative arthritis 
which claimant has in the subtalar joint. 

Degenerative arthritis involves the aubtalar joint. 
That Is between the calcaneos and the talus. It ls 
half of the ankle joint. And Jhat degenerative 
means 1s a wearing out for one reason or another. 
In this case it la probably trau■a. Arthritis 
aeane the joint s~rfaces are no longer s■ooth. 
That they ace irregular and that tney are painful. 
So you ha·,e a .,,earing out resulting In painful 
irregular surfaces of the Joint bet• een the calcaneua, 
the heel bone, and the talus, the bone just at:>ove 
it. The t , o togethP.r comprising tne aubtalar joint. 
(Gall dep., p. 46 11. 23-25, P. ◄ 7 11. 1-~l-

Be explained ho• surgery ,ould eliminate tbe soJrce of 
claimant's pain and lapa1r■ent. The doctor attributed hi• 
change in opinion as to , nether or nQ~ clai2ant •hould have 
surgery to clalaant's favorable reapon■e to Cortisone Injection•• 
He said that claiaant could not continue ~o have tbose lnjectlor.1 
~cause of the els~ of infection end beca,se Cotisone Itself c•~ 
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cause degeneration of the joint. 

on June 17, 1983 and based on his various observations of 
claimant, he assigned an impairment rating of 33 percent •ascribed 
to the ankle Joint, essentially encompassing the foot.• The 
expert looked at the range of motion and the subjective complaints 
based on history and used a combination of the AAA and Orthopedic 
Guides. 

Dr. Gall testified that claimant's injury would decrease his 
ability to stand, walk and maneuver. Be COllllDented: 

He has limitation of eversion and inversion, which 
means his foot will not tolerate side to side 
motion very well. If he walks on uneven ground, 
gravel, side hills, his foot will not tolerate it 
and it will become painful. If he has to move from 
side to side quickly, again, he would not be able 
to tolerate the quick shifts side to side. To some 
extent even climbing ladders or stairs with the u~ 
and down motion may be a little bit painful for him. 
Standing. Any time he is weight bearing on a 
degenerative Joint it will cause some pain eventually. 
He can tolerate standing for short periods of time, 
but not for prolonged periods of time. (Gall dep., 
p. 20 11. 8-18.) 

or. Gall causally connected claimant's foot and ankle pa1n 
to his injury. He discussed the fracture of the heel bone 
causing problems in the subtalar joint: 

The fracture through the body of the heel bone will 
go up to its dorsal oc top surface. The top 
surface is one half of the subtalar Joint. The 
other half of that joint is the bottom of the talus 
oc the bottom of the ankle bone proper. Okay. So 
that the fracture through the heel bone that goes 
up to its top surface will go into the half of the 
subtalar joint that is on the heel bone itself and 
therefore it gets into the subtalar Joint. (Gall 
dep., p. JO 11. 11-18.) 

Be continued: 

The joint can be, theoretically as the heel bone 1s 
crushed or as a load of the body comes down onto 
the heel, the top surface of the heel bone, will be 
loaded. In other words there will be body weight 
plus the weight of the fall coming down onto the 
heel bone, which will then get transmitted through 
the heel bone itself. Now that weight gets applied 
to the top of the heel bone and the top of the heel 
bone of course is half of the subtalar joint. So 
that articular surface or that lining on top will 
get crushed as that force comes down through into 
the heel bone, and eventually into the ground 
itself. (Gall dep., p. 31 11. 2-14.) 

Dr. Gall said that he thought claimant could continue to 
have pain based on his particular kind of inJury. As other 
reasons for pain, be listed psychological, spinal cord tumor, 
ora~n tumor, malingering or compensation neurosis. 

Dr. Gall expressed the opinion that the leg stops at the end 
of the tibia. He called the ankle the "hindfoot• and made it a 
pact of the foot. Hore specifically the hindfoot is the .area 
from the calcaneonavicular joint and the calcaneocubo1d Joint 
posteriorally. The doctor said that none of claimant's inJuries 
radiated into his leg. 

The valgus in claimant's heel suggested to the expert that 
probably some deformity existed underneath or in the bony . 
structure that allowed the slant. The significance of this 
slant is that too great a slant can be a source of pain. Dr. Gall 
did not feel ten degrees is too much. 

APPLICABLB LAW AND ANALYSIS 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of October 2, 1980 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Pischer, Inc., 257 Iowa 516, 133 N.W.2d 867 ( 1965). 
Lindahl v. L. 0. Bo11s, 236 Iowa 296, 18 N.W,2d 607 (1945). A 
possibility is insu icient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor works, 247 Iowa 691, 73 ~.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodis t 
Hospital, 251 Iowa 375, 101 N.W.2d 167 0960) • 

The r1gbt of a worker to receive compensation for injuries 
sustained which arose out of and in the course of employment is 
statutory. The statute conferring this right can also fix the 
amount of compensation to be paid for different specific injuries, 
and the employee is not entitled to compensation except as 
provided by the statute. Soukup v. Shores Co., 222 Iowa 272, 
268 N,W. 598 (1936). 

That a worker sustaining one of the injuries for which 
specif,c compensation is provided under the statute might, 
because of such lnJury, be unable to resume employment and 
because of his lack of education or experience or physical 
strength or ability, might be unable to obtain other employment, 
does not entitle him to be classed as totally and permanently 
disabled. ~- at 278, 268 N.W. 598. 

Where the result of an.inJury causes the loss of a foot, or 
eye , etc ., the loss, together with its ensuing natural results 
upon the body, is a permanent partial disability and is entitled 
only to the prescribed compensation. Barton v. Nevada Poultry 
Co., 253 Iowa 285, 290 , 110 N.W.2d 660 (1961). The schedule 
'Trxed by the legislature includes compensation for resulting 
reduced capacity to labor and earning power. Schell v. Central 
engineering Co., 232 Iowa 424, 425, 4 N.W.2d 339 (1942). The 
claimant has the burden of showing that his ailment extends 
beyond the scheduled loss, Kellogg v. Shute and Lewis Coal Co., 
256 Iowa 1257, 130 N.W.2d 667 (1964). 

The court in Schell cited Lente v. Luci , •~s Pa. 217, 222 
119 A,132, 134 (1922) for the proposition tha ''there must be a 

destruction, derangement or deficiency in the organs or the 
other parts of the body'" when the claim is made that some other 
part of the body is affected by the inJury to a member. A 
second Pennsylvania case cited with approval 1n Schell is 
Vanaskie v. Stevens Coal Co., 133 P~. Super. 457, 460, 2 A. 2d 
531, 532 (1938) which states: 

It 1s well settled that the statute fixes the 
amount to be paid for the loss of a foot without 
considering but including, all 1ncapacity, whether 
such incapacity were total, part1al or no incapacity 
at all, and that additional compensation may be 
allowed only where some other part of the body 1s 
affected, and it must definitely and positively 
appear that it is so affected, as a direct result 
of the inJury. 

Larson in 2 workmen's Compensation, S58 at 10-28 (Desk ed. 
1976) discusses the nature of scheduled benefits and points out 
that •payments are not dependent on actual wage loss• and that 
they are not •an erratic dev1ation from the underlying principle 
of compensation law--that benefits relate to loss of earning 
capacity and not to physical inJury as such." The theory, 
according to Larson, 1s unchanged with the only difference being 
that "the effect on earning capacity is a conclusively presumed 
one, instead of a specifically proved one based on the individual's 
actual wage-loss experience.• 

The Iowa Supreme Court recently has reaffirmed the concept 
of scheduled member injuries in Graves v. Eagle Iron Works, 331 N.W.2d 
116 (Iowa 1983). 

Defendants' brief argues that claimant must show a change of 
condition in this proceeding. This is not such a situation. A 
memorandum of agreement has been filed as well as a form 2A. 
Claimant has been paid fifteen percent of a foot. 

In Freeman v. Luppes Transport Co., 227 N.W.2d 143 (Iowa 
1975) a first report, a memorandum of 1greement and report of 
settlement and payment made were filed. The court flcst recognized 
at 148 that "[u}nder our workmen's compensation act, a workman 
must establish three principal elements: (1) an employer-employee 
relationship at the time of the 1njury •.• (2J an inJury arising 
out of and in the course of the employment ..• and (3) the disability 
(or death) proximately caused by the inJury .••. • 

The court reviewed its prior decisions beginning with 
Trenha1le v. Quaker Oats Co., 228 Iowa 711, 292 N.W. 799 (1940) 
Ii)-;;-bich it said that the memorandum of agreement determined an 
employer-employee relationship. Trenbaile was followed by 
Pickbohm v. R al Hiller Chevrolet Co., 228 Iowa 919, 292 ~.w. 801 
(1940) n w ich t e court state t e memorandum establishes an 
inJury aris1ng out of and 1n the course of the employment. 

After examining the elements set out above, the court in 
Preeman observed at 150 that •since the compensation was not 
commuted, the third element, the disability, remains open in 
accordance with 'the condition of the employee' notwithstanding 
'an award for payments or agreement,' by virtue of S 86.34 of 
the Code and the language 1n Tebbs v. Denmark Light, Telephone 
Corp .•.• • 

Claimant's benefits have not been commuted. There has not 
been a prior adjudication of claimant's permanent partial 
disability. No settlement papers are on file with the industrial 
commissioner. A memorandum of agreement has been filed, but 
that is a unilateral act. There is no need for claimant in this 
matter to show a change of condition because the extent of his 
disability has not been determined previously. 

The question herein seems to be not so much whether or not 
there is a causal relationship between claimant's inJury and any 
disability he now may suffer as it 1s whether claimant's impair
ment is confined to his foot or extends into his leg and claimant's 
entitlement to additional permanent partial disability in either 
event. 

Although the pain 1n claimant's foot in the area of the 
broker heel is gone, claimant continues to have pain in his foot 
and has developed pain 1n his ankle. 

Dr. Phelps gave a rating for the foot, lower extremity and 
body 3s a whole, but limitation of motion was noted in the foot 
only. Dr. Campbell observed abnormality on x-cay in claimant's 
left subtalar joint; i.e., the Joint between the talus and 
calcaneus. He rated claimant's impairment at fi f teen uercent o f 
the left foot which be later increased to 17 percent. 

Dr. Gall also referred to changes in the subtalar joint. 
His initial rating was 20 to 30 percent. On subsequent examinations, 
claimant had decreased ~otion until his most recent visit. The 
doctor anticipated cla i mant's particular injury could continue 
to cause pain, His ultimate rating was 33 percent of the foot. 

Dr, Campbell by finding limitation to claimant's foot and Or. 
Gall by specific testimony confine claimant's impairment and 
resulting disability to the foot. or. Gall said that claimant's 
inJury did not radiate to his leg. 

Claimant indicated Dr, Gall used a goniometer to measure the 
motion in his foot. Dr. Gall has seen claimant on a number of 
occasions. Slightly greater weight will be given to his testimony. 
Claimant will be award 27.5 percent permanent partial disability 
to his foot ent1tling him to 41.25 weeks or an additional 18.75 
weeks of weekly benefits. 

Claimant asked that his benefits be commuted. No commutation 
is being done, but because all benefits are due and owing they 
will be ordered paid in a lump sum. 

FINDINGS OF FACT 

WHEREPORE, IT IS POUND: 

That claimant was injured on October 2, 1980 when he fell 
from a ladder on the side of a grain bin at the place of his 
employment and broke his heel. 

That claimant was off work for a period of time and received 
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heallng period benefits. 

That a memorandum of agreement was f i led. 

That clalmant was paid permanent partlal disability for lS 
percent of the foot. 

That claimant currently compla1ns of foot and ankle p3ln. 

That claimant's farmlng activlties are restricted by his 
foot. 

That claimant has had no subsequent inJury to hia foot . 

That claimant has valgus ln the left foot. 

That claimant has degenerative arthritls in his subtalar 
Joint. 

That claimant's injury has decreacd his ablli t y to stand, 
walk, climb and maneuver. 

CONCLUSIONS Of LAW 

THEREPORE, IT IS CONCLUDED: 

That claimant has proved by a preponderance of the evidence 
that his injury of October 2, 1980 is a cause of the disability 
on which he no w bases his claim. 

That claimant has a t wenty-seven and one-half percent (27 1/2) 
permancrt part1al disability to his foot which entitles 
him to an additional eighteen point seventy-five (18.75) weeks 
of benefits. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants pay unto claimant eighteen point seventy-five 
(18.75) weeks of permanent partial disability benefits at a rate 
of one hundred eighty-five and 33/100 dollars ($185.33). 

That defendants pay the amount of this award in a lump sum. 

That defendants pay interest pursuant to Iowa Code section 
85.30. 

That defendants pay costs pursuant to Industrial ColDlllissioner 
Rule 500-4 . 33. 

That defendants file a final report in sixty (60) days. 

Signed and filed this fP- day of March, 1984. 

J'uDITH ANN HIGGS 
DEPUTY INDUSTRIAL COHHISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

BARBARA J. WALKER, 

Claimant, 

VS. 

UNITED PARCEL SERVICE, 

Employer, 

and 

LIBERTY MUTUAL INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

File No. 611972 

APPE/IL 

D t; C I S I O N 

STATEMENT OF TH£ CASE 

Claimant appeals from a review-reopening decision wherein 
claimant was held not to have carried the burden of proving her 
disability was related to an injury of October 23, 1979. The 
deputy ordered that claimant take nothing further as a result of 
the proceeding. 

The record on appeal consists of the hearing transcript 
which contains the testimony of claimant and Charles Walker; 
claimant's exhibits 1 thcough 3; defendants' rxhlblt A; the 
depositions of Edward A. Dykstra , M.D., and Hartin f. Roach, M.D.; 
medical records fllrd by claimant on August 17, 1982 and September 
17, 1982 pursuant to Rule 4.18; medical reports (lied by defendants 
on August 6, 1982 pursuant to Rule 4.18; ~nd the brlr!s and 
additional filings of all parties on appeal. 

l. Whether claimant met the burden of proving that her 
disability was causally related to her injury ot October 23, 
1979. 

2. Whrther the deputy misconstruod the testimony of Dr. Dykstra. 

REVIEW OP THE EVIDENCE 

Claimant, who was 39 years old ot the time of the hearing, 
become employed by United Parcel Service in 1977. Claimant's 

duties at UPS included driving a truck , delivering packages, and 
loading/unloading trucks. She testified tha t in t he normal 
course of a day she would deliver approximately 500 packages 
with th r ee-fourths of those packages weighing over 25 pounds. 
(Transcript, pp. 10-12) 

On October 23, 1979 claimant was hit by a car as she crossed 
a street t o deliver a package. Claimant was t ransported to a 
hospital emergency room where she was examined by Lar r y G. Rigle 
M.D. Claimant test1fied tha t she was most concerned at tha t 
time with injuries to her right leg and left arm, but that pain 
was also present in her back , groin, and le ft hee l. She r eca ll• 
that a pain medication was prescribed, as well as the use of 
heating pads on the sore areas of he r body. (Tr., pp. 13-16) 

Claimant testi f ied tha t she did not re t urn to work the 
following day and that she compla i ned of back pain to f amily 
members. (Tr., pp. 16-17) On November 2, 1979 claimant gave a 
statement to an insurance represent a t ive of the driver who hit 
her on Oct ober 23, 1979. Claimant was questioned at that time 
as to the e xtent of her injuries: 

Q. Okay, can you tell me ah the e xtent of your 
injuries? 

A. Ah well I didn't have any broken bones ah my 
boss came and got me and took me t o the hospital 
and they x-rayed my leg and my arm - it hurt my 
whole knee and then my ah left arm ls hurt ah and 
at the time also, my left leg was not hit, but it 
hurts and at the hospital they e xamined it and my 
left groin was very sore and my back hurts - I 
guess from falling. (Claimant's Exhibit 3, p. 4 ) 

Claimant testified that she was e xamined by Hartin F. Roach, 
H.D., in December of 1979 at the request 9 f Liberty Mutual 
Insurance. She stated that she had contin ued to have back 
problems and that she wasn ' t able to go up and down s t airs oc 
use her left arm. Claimant recalled that soon after the examina 
tion by Dr. Roach she received a call from UPS notifying her 
that the doctor had released her to return to work . She cetur ne 
to work on December 24 , 1979, where she r esumed her regular 
delivery route. Claimant testified that one or t wo weeks aftec 
returning to work she was required to help load a semitrailec. 
She stated that she e xperienced a great deal of pain in her bact 

J 

and left arm while loading packages i nto the trailec, and that 1'c· 
she complained of her ailments to co-workers. On the second day ·U• 
of loading the t railer the pain became •e xcruciating • t o the , 
point that she could not continue. Claimant v1sited V. G. Edwalt 
K.D., who worked in the same office as her regular physician, Dr 
Rigler, who was on vacation. Claimant was referred to Edward A. 
Dykstra, H.D., who e xamined her in February of 1980. She 
recalled that she was also examined by Warren N. Verdeck , H.D., 
prior to her return to work in Hay of 1980. Claimant testified 
that she was able to tolerate working through the summer of 1980 
as long as she was given driving duty and other light work 
details. She testified that in September o f 1980 she was 
working subJect to a 35- 40 pound l 1fting restriction imposed by 
Dr. Dykstra, but was ordered to a duty which cequired that she 
load boxes weighing in e xcess of 50 pounds on delivery trucks. 
While she was able to do the work , claimant testified that it 
took a longer period than normal to complete and that the 
stooping and lifting caused pain in her leg and back. Claimant 
quit her job wi t h UPS in October of 1980 after being refused a 
leave of absence or a transf er to an office job. (Tr., pp. 19-Jl 

Claimant testlf1ed that pr i or to her accident of October 23, 
1979 she was able to perform all duties required of her as an 
employee of UPS. She further testified that her back ailments 
began immediately after her accident, but became much worse upon 
her return to work. (Tr., pp. 35-38) 

Defendants submitted a series of office records from Ors . v. 
Edwards, L. G. Rigler, and M. C. Ruffcorn, who maintain a joint 
practice. /In October 23, 1979 emergency record prepared by Dr. 
Rigler, which identified himself and Dr. Ed wards as claimant 's 
family physicians, indicates that claimant suffered severe 
contusions to the right upper tibia and left forearm as a result 
of her accident. Off i ce notes indicat e that claimant visited 
either Dr. Edwards or Dr. Rigler on October 26, 1979 for nervous· 
ness. The office notes indicated tha t claimant was sub3equently 
seen on the 1st, 7th, 15th, and 26 t h of November 1979; Decembec 
11, 1979; and January 1, 1980 concerning her right leg and lef t 
arm. An office note recorded January 7, 1980 noted that clauunt 
was experiencing back pain, probably due to a low back strain. 
(See medical records submitted August 6, 1982 by defendants) 

Ha<tin f. Roach, H.D., who testified by deposition, stated 
that he examined claimant on December 18, 1979 at the request of 
Liberty Mutual lnsurance. He testified that he recorded a 
history which included injuries to claimant's left arm and eight 
leg, but that no mention was made of any back problems. . Dr. Ro,, 
testified that his e xamination of claimant yielded no obJective 
find1ngs of disability. (Roach Deposition, pp. 3-7) Dr. Roach 
testified that he had reviewed the office records of Dr. Ed wa rds 
and Dr. Rigler. The doctor was asked to comment on the relation; 
ship of claimant's back problems to the October 23, 1979 acciden 

Q. Doctor, do you have an opinion, based upon a 
reasonable medical certainty, as to whether or not 
the back condition of which she complained in 
January of 1980 (or the firs t time -- if t hat ls 
the first time she complained of it to anybody, 
including you -- when you saw her December 18th of 
'79 could be causally related to the accident of 
October 23, '79? 

(Object ion l 

A. I would say that historically, the first time 
that she complained of pain was in January of 1980, 
and would think that lf she had a severe enough 
problem, that she would have complained of pain in 
her back to me in December of 1979. 

Q. If her back pain which sh~ apparently complained 
of January 7, 1980 to her family doctor were 
casually related to an accident the previous 

I 
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October, would it be your opinion that it would 
have shown up prior to January? 

MR. HOEN: I obJect to that question as leading. 

A. Yes. (Roach Dep. pp. 10- 11) 

Edward A. Dykstra, H.O., an orthopedic surgeon, also testified 
>Y deposition. Dr. Dykstra testified that he first examined 
:laimant on February 7, 1980 on a referral from Dr. Edwards and 
lr. Rigler. The history recorded by Dr. Dykstra indicated that 
;laimant had been off work for two months and had complaints of 
1evere back pain while lifting upon her return to work. Dr. 
lykstra stated that the initial e xamination concerned claimant's 
>ack, with straight leg raising tests proving negative for disc 
upture and nerve irritation, and little limitation of motion 

>e1ng evident. Claimant was fitted with a corset on February 
2, 1980, and was switched to a girdle on March 14, 1980. Or. 

•ykstra released claimant to return to work on March 25, 1980, 
,ut imposed a 25 pound lifting restriction due to tight back 
uscles. The lifting restriction was raised to 35 pounds on 
pr1l 22, 1980 and lifted completely on Hay 20, 1980. Claimant 
eturned to Dr. Dykstra on June 10, 1980 complaining of numbness 
nd fallen arches. Dr. Dykstra testified that he next saw 
la1mant on September 9, 1981 at which time she had complaints 
f back and knee pain. An arthroscopic examination of claimant's 
1ght knee was performed by J. J. Puhl, H.O., on October 9, 1980. 
laimant was next seen by Dr. Dykstra in November of 1980 at 
hich time he first noted a significant limitation of back 
lexion. Or. Dykstra indicated that claimant's inabtlity to 
end the lumbar spine forward had been progressive, and was 
elated by claimant back to the time of her accident on October 
1, 1979. Dr. Dykstra estimated claimant to have a 20 percent 
ermanent impairment based on pain and limitation on motion. 
Dykstra Oep., pp. 3-16; Dykstra office records) 

On cross-examination Dr. Dykstra admitted that he had not 
eviewed any of the statements, reports, or histories recorded 
Yother doctors who had treated claimant, and that he had 
ssumed that the symptoms related by claimant had persisted 
ince her accident on October 23, 1977. Or. Dykstra also 
dmitted that the only objective findings following his complete 
eurological examination of claimant on February 7, 1980 were 
uscle spasms which could be characterized as tightness. Dr. 
Ykstra testified that the etiology of claimant's back pain was 
nclear because no disc herniation was apparent. Re did indicate 
hat in order to relate claimant ' s back pain to her accident it 
ould have had to manifest itself within three or four days 
fterwards. (Dykstra Dep., pp. 19-26) At one point during 
ross-exam1nation the following ensued: 

Q. Were you informed that Mrs. Walker was referred 
to an orthopedic surgeon in December of '79, 
December 18th of '797 

A. No, I was not. 

Q. If I showed you a report by a Doctor Hartin 
Roach, who is a board certified orthopedic surgeon, 

you may be acquainted with Doctor Roach? 

A. Yes, I know Doctor Roach. 

Q. Who examined her on 12-18-79 and pointed out to 
you that on that date when she was referred by 
Liberty Mutual, she had been involved in an auto
pedes tr 1an accident on the 23rd of October, • 79, 
works for UPS, stepped out on the street and was 
struck by a speeding vehicle and knocked down. Was 
able to get up and limp. Was taken by her boss to 
a hospital where X-rays were taken and she was 
released. She said she had a lot of s welling and 
blue discoloration of the right knee and also 
developed pain subseuqnetly (sic) 1n the left 
forearm proximally with difficulty in strength. 
These symptoms have persisted to today. 

The point being as of that date, which was 
approximately two months after the accident, there 
was no reference or no history of back pain. Would 
that cause you to question the relationship or the 
causal relation of her low back pain to this 
automobile accident? 

A. If, in fact, she had no pain at that time, it 
certainly would, yes. (Dykstra Dep., pp. 26-27) 

d later: 

Q. Just so this is clear, you testified that if 
she did not have the back pain by five days and 
certainly by two months following the accident, 
that your opinion would change. Would your opinion, 
assuming that to be true, be that the back pain was 
not related to the au t omobile accident? 

A. If she, in fact, had no pain in December of 
1979 as far as her back, I would feel it was 
unlikely that pain that I saw her for in February 
of '79 ((sic) Claimant was first seen by Dr. Dykstra 
on February 7, 1980. (Dykstra Dep., p. 4)) was 
related to an accident. (Dykstra Oep., pp. 29-30 ) 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
evidence that the injury of October 23, 1979 is causally 

ated to the disability on which she now bases her claim. 
, lish v. Pischer 1 Inc., 257 Iowa 516, 133 N. W.2d 867 (1965). 
:•dahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
l1sibility is insufficient; a probability ls necessary. Burt v. 
:1n Deere Waterloo Tractor wor ks, 247 Iowa 691, 73 N.W.2d 732 

155). The question o f causal connection is essentially within 
• domain of expert testimony. Bradshaw v. Iowa Me t hodist 

l1pital, 251 Iowa 375, 101 N. W. 2d 167 (1960). 

However, e xpert medical evidence must be considered with all 

other evi dence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of e xperts need notoe 
couched in def i nite, positive or unequivocal language. Sondag v. 
Ferris Hardware, 220 N. W.2d 903 (Iowa 1974 ). However , the 
expert opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an opinion 1s for the finder of fact, and that may 
be affected by the completeness of the premise given the e xpert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 
N.W.2d 867. See also Musselman v. Central Telephone Co., 261 
Iowa 352, 154 N.W.2d 128 (19 6 ) ). 

ANALYSIS 

The first issue on appeal is whether claimant met the burden 
of proving that her disability was causally related to her 
accident of October 23, 1979. The testimony of claimant, taken 
along with the recorded statement which she gave on November 2, 
1979, indicates that claimant did have some back problems during 
the initial days following her accident. The medical evidence 
taken as a whole, however, does not 1nd1cate that claimant's 
present disability due to her back problems is traceable to the 
October 23, 1979 accident. 

The clinical records of claimant's regular physicians (Dr. 
Edwards and Or. Rigler) f i rst noted that claimant ' s was experi
encing symptoms of back pain on January 7, 1980. It must be 
noted, however, that the same phys1c1ans' clinical notes from 
seven separate examinations of claimant between October 23, 1979 
and January 7, 1980 did not even hint that claimant was having 
bac k difficulties of any nature. It seems inconceivable that 
claimant would not have ment1oned to her own physicians symptoms 
of back pain relating back to the October 23, 1979 accident had 
it, in !act, continued to manifest itself after the initial days 
following the accident. Claimant also failed to mention thP 
existence of back problems of any nature to Or. Roach during the 
December 18, 1979 examination which claimant knew to have been 
arranged by the insurance carrier. The testimony of both or. 
Roach and Dr. Dykstra was to the effect that claimant's back 
pain most probably did not result from the October 23, 1979 
accident if claimant had not exh1b1ted continued symptoms since 
shortly after that date. Both doctors were in substantial 
agreement that if symptoms of back problems were not evident 
during the December 18, 1979 examination of claimant by Dr. Roach, 
then it would be difficult to causally relate her later disability 
to her back with the October 23, 1979 accident. 

In light of testimony from Or. Roach and Dr. Dykstra that 
claimant wou l d have had significant complaints of back pain in 
December of 1979 had her back pain later complained of been 
c ausally related to the October 23, 1979 accident, and the 
absence of medical ev1dence indicating that such pain did exist 
i n December o f 1979, it is concluded that claimant's back 
p roble ms are not causally related to her accident of October 23, 
1979. 

The second issue on appeal is whether the deputy misconstrued 
t he testimony of Dr. Dykstra. The record reflects that Or. Dykstra 
did not examine claimant until February 7, 1980 at which time 
she was exhibit i ng symptoms of back pain. Or. Dykstra had not 
r eviewed any of the records of other physicians who had examined 
claimant, and had simply assumed that claimant ' s symptoms of 
bac k pain had persisted since October 23, 1979. As was noted in 
the preceeding paragraph, however, serious doubt exists as to 
whether claimant's symptoms of back pain had, indeed, persisted 
sinc e the acc ident. Because it has been concluded that claimant 
d id not e xhibit symptoms of back pain in December of 1979, and 
Dr. Dykstra testified to the unlikelihood that the back pain he 
saw c laimant for on February 7, 1980 was related to the accident 
if she had not, in fact, exhibited similar symptoms in December 
of 1979, it 1s found that the testimony of Dr. Dykstra was not 
misconstrued 1n any manner by the deputy. 

FINDINGS OF FACT 

l . Claimant was an employee of United Parcel Service. 

2 . Claimant was involved 1n an accident arising out of and 
in t he course of her employment on October 23, 1979, when she 
was s truck by an automobile. 

3. Claimant visited her regular physicians on seven occasions 
between October 23, 1979 and January 7, 1980 for complaints 
relating to her right leg and left arm which had been injured in 
October 23, 1979, but failed to relate symptoms of back pain 
during any of the visits. 

4. Claimant submitted to an independent examination on 
December 18, 1979 at the c quest of the insurance carrier. 

5. Claimant did not indicate any symptoms of back pain 
during the December 18, 1979 examination. 

6. Claimant complained of back pain during a January 7, 
1980 visit with her regular physician. 

7. Claimant has complained of continuous back pain subsequent to January 7, 1980. 

8. Claimant's back pain did not manifest itself continuously 
since the accident on October 23, 1979. 

CONCLUSION OF LAW 

Claimant has not met the burden of proving a causal relation 
between the accident of October 23, 1979 and her back problems. 

WHEREFORE, the deputy's decision filed January 19, 1983 is aff1rmed. 

THEREFORE, 1t is ordered: 

That claimant take nothing further from these proceedings. 

Costs of the review-reopening proceeding are charged to the 
defendants and the cost of the appeal are charged to claimant. 
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Signed and filed this 

Appealed to District Court; 
Pending 

Hr. Hark B. Hoen 
Attorney at Law 
22 East Court Street 
Iowa City, Iowa 52240 

Hr. Ralph w. Gearhart 
Attorney at Law 
P.O. 8ox 2107 
Cedar Rapids, Iowa 52406 

21st day of September , 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA INDUSTRIAL COMM ISSIONER 

ALLEN WARREN, 

Claimant, 

vs. 

JORN DEERE WAT ERLOO 
TRACTOR WORKS, 

Employer, 
Self-Insured, 
Defendant. 

Plle No. 541845 

A P P E A L 

DECISION 

By ord7r of the industrial commissioner filed Hay 12, 1983 
the undersigned deputy industrial commissioner has been appointed 
under the provisions of S86.3, Code of Iowa, to issue the final 
agency decision on appeal in this matter. Claimant appeals from 
a review-reopening decision. 

The record on appeal consists of the transcript; employer"s 
exhibits A, 8, C, D, E, F, G, 8, I, J, K, L and M; claimant's 
exhibits 1, 2, 3, 4, 5, and 6; Joint exhibit l; and the depositions 
of James Eldon Crouse, Carl Campbell, William Bertram, Evelyn H. 
Barnhart, and Arnold E. Delbridge, H.D., all of which evidence 
was considered in reaching this final agency decision. The 
result of this decision will be the same as that reached by the 
heanng deputy. 

Claimant raises t wo issues on appeal. The first issue 
concerns a question of causal connection which was more than 
adequately discussed in the review-reopening decision. Secondly, 
claimant states that the "(c)ompensation finding wa~ erroneously 
based on functional and industrial disability as opposed to the 
true bases of loss of earning capacity." A reading of the 
analysis portion of the review-reopening decision, pages 34-35 
shows that loss of earning capacity, or industrial disability , 
the terms are synonymous, shows that the hearing deputy considered 
all the factors of industrial disability but put the most 
emphasis on the permanent partial impairment. That reasoning 
seem~ in line with the rest of the dec i sion and will be adopted 
herein. 

The findings of fact, conclusions of law and order reached 
in the review-reopening dPcision will be adopted herein. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

FI~DING 1. Claimant experienced low back, left hip and groin 
pain and some low~r left e xtremity numbness following a fall off 
a ladder at home in October of 1974. He underwent laminectomy 
facetectomy, neurolysis of the nerve roots, removal of the • 
fourth _space _disc and bone grafts on the right across the L4 
space in April of 1975. Claimant returned to work for defendant 
in August of 1975. Re was on light duty (30 pound lim1tat,on on 
lifting and restricted bending for four to six weeks and there
after returned to setup assembly. Claimant wore a back brace 
continually for a few months and then as needed. Claimant 
continued to c omplain of some back pain. Bis supervisors 
attempted to limit his ass i gnments accordingly. 

FINDING 2. Claimant sustained a neck i njury in a car accident 
in September of 1976 and underwent an anterior diskectomy and 
fusion of C-5 and 6 . . Claimant did not injure his thoracic or 
lumbar back in such 1nc1dent. 

FINDING 3. On November 22, 1977 claimant fell 10-12 feet 
(measured from head) from a rack upon which he had climbed to 
locate a certain size cardboard for masking items that would be 
run through defendant's paint line. Claimant suffered a concus
sion, left scalp laceration and fifty percent (50\J compression 
fracture of Ll. Claimant was hospitalized for conservative 
treatment and was fltted with a body jacket. Claimant returned 
to work on Marc h 20, 1978. He was on light duty (20 pound 
weight restriction and minimum flexion) for less than three 
weeks before returning to setup assembly at his request. A 
month later c la,mant sought a transfer to the lower paying 
position of industrial truck operator alleging that setup 
assembly bothered his blc~. The record indicates that except 
for certain rel,ef work, assembly setup is as easy a job as 
forklift delving and that claimant preferred not to work under 
the _general control of the lead superv,sor for the setup assembly 
pos1 t 10n. 

FINDING 4 . At the time of the November 22, 1977 injury the 
treatlng physician for the above back 1nJuries indicated that 
the work inJury entailed the lower dorsal and upper lumbar 
regions only and that serious consequences were not anticipated. 
Be last treated the claimant for such condition on Hay 17, 1978. 

FINDING 5. On July 22, 1979 the treating physic ian advised 

claimant's counsel that a compression fracture such as the 
claimant sustained was usually rated as ten percent (10 \ J 
impairment of the body as a whole. 

FINDING 6. Claimant filed his application for review-reopening 
on August 10 , 1979. 

FINDING 7. On Labor Day 1979 c l aimant experienced a popping and 
bu rn ing sensation in his low back and down his right leg as he 
was waxing his car. Claimant worked until obtaining medical 
care on September 11, 1979. Claimant changed doctors as of 
September 21, 1979 and added thoracic discomfort to his complaints. 
Claimant's upper back symptoms were diagnosed as evidence of a 
recent strain in the a r ea of the old compression fracture and 
the low back pain and hypesthesia were considered due to nerve 
root irritation 1n the low back area. Claimant was hospitalized 
on October 25 , 1979 for conservative treatment and application 
of a TENS unit. Claimant was hospitalized in December 1979 for 
continued low back and leg complaints and underwent a decompres
sion laminectomy , e xcision of scar tissue, facetectomies, 
foraminotomies and a fusion from L-3 th r ough L- 5. 

FINDING 8 . The 1977 work injury d1d not cause the September 
1979 Injury and ensuing disability--the September 1979 incident 
amounted to a material aggravation of the preexisting work
related compression fracture at L-1 and of the preexisting low 
back condition ; healing period and permanent impairment incurred 
after the September 1979 incident are directly traceable to that 
injury and not to the November 22, 1977 work injury. 

FINDING 9. The November 22, 1977 injury did result in claimant 
being off work until March 20, 1978 and in a permanent impairment 
to the body as a whole. 

FINDING 10. Claimant received workers' compensation and weekly 
indemnity benefits for t he period he was off work following the 
November 22, 1977 injury. Claimant has not received any permanent 
partial disability benefits. 

CONCLUSION A. Claimant has sustained his burden of proving that 
he is entitled to additional benefits for industrial disability 
resulting from the November 22, 1977 injury, but not as aggravated 
by the September 1979 home injury; claimant has otherwise failed 
to sustain his burden of proving that his present disability and 
time loss after September 10, 1979 are causally related to the 
November 22, 1977 injury. 

FINDING 11. Clai~ant had some degree of ongoing back complaints 
relative to the November 22, 1977 fifty percent (501) compression 
fracture per se and wore a back brace as needed. 

FINDING 12. Claimant's permanent functional impairment as a 
resul t of such degree of compression and ongoing symptoms is 
between 10 and 18 percent of the body as a whole. 

FINDING 13. Claimant's transfer to a lower paying job after the 
November 22, 1977 inJury and the early return to setup assembly 
(at his request) was mainly for personal reasons. 

FINDING 14. Actual physical restrictions and limitations 
specifically referrable to the 1977 compression fracture were 
not clearly established. 

FINDING 15. Except for being able to fast dance before the 1977 
work inJury but not after , claimant did not appear to lessen his 
non-work activities after the November 22, 1977 injury from what 
they had been before that date and after the 1975 surgery. 

FINDING 16. Claimant was 43 years of age at the time of hearing, 
bas a fifth grade education, cannot read or write, and has been 
employed as a farmhand, city grounds worker and cement trucker, 
and has wor ked in a packinghouse, for a burial vault company and 
for a bakery. Claimant's years with defendant entailed setup 
assembly and industrial truck operator. 

FINDING 17. Claimant had good motivation prior to the September 
1979 home injury. 

CONCLUSION B. Claimant sustained a t wenty percent (201) loss of 
earning capacity as a result of the November 22, 1977 work 
injury. 

CONCLUSION c. Pursuant to Code section 85.34(2), the permanent 
partial disability award shall commence as of March 20, 1978. 

CONCLUSION D. Based on findings 4, 5 and 6 interest shall 
accrue as of August 10, 1979, the date the petition for review· 
reopening was flled. 

ORDER 

THEREFORE, it is ordered that the defendant pay the claimant 
one hundred (100) weeks of permanent partial disability at the 
rate of t wo hundred forty-sev~n dollars ($247) per week. 
Pursuant to Code section 85.3 4 (2) permanent partial disability 
benefits shall begin as of March 20, 1978. 

Compensation that has accrued to date shall be paid in a 
lump sum. 

Interest shall run in accordance with section OS.JO, Code of 
Iowa, 1983, and from August 10, 1979, the date the petition wa s 
filed. 

Costs of the proceedlng are taxed to the defendant. see 
Industrial Commissioner Rule 500-4.33. 

A final report shall be filed by the defendant when this 
a ward 1s paid. 

Signed and filed at Des Hoines, Iowa this 21st day of 
September, 1983. 

"' 
BARRY MORANVILLE 
DePUTY INDUSTRIAL COM!I ISSIONE~ 
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BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

NALD WEBB, JR., 

Claimant, 
l'lle No. 474988 

APPE:;AL 
VEJOY CONSTRUCTION COMPANY, 

Employer, 
D E C I S I O N 

:l 

rUMINOUS INSURANCE COMPANIES,: 

Insurance Carrier, 
Defendants. 

By order of the industrial commissioner filed December 15, 
l3 the undersigned deputy industrial commlss1oner has been 
>ointed under the provlsions of S86.3, Code of Iowa, to issue 
, final agency decision on appeal in this matter. Defendants 
>eal from an adverse review-reopening decision. 

The record on appeal consists of the transcript; claimant's 
libits l through 8; and the deposltion of Charles V. Burton, 
>., all of which evldence was consldered in reaching this 
,al agency declsion. 

The outcome of this appeal decision will be the same as that 
1ched by the hearing deputy. 

ISSUE:;$ 

The review-reopening decision ordered defendants to provide 
.u re medical care by Jerome G. Bashara, M.D., and to pay 
imant healing period benefits for an indeterminate period. 

Defendants appeal both points of the order: 

I. The Deputy Industrial Commissioner exceeded 
his statutory authority and erred as a matter of 
law 1n selecting a treating physician for the 
claimant when no such issue had been raised by the 
parties. 

II. That the Deputy Commissioner's decision to 
make a running healing period award is contrary to 
the evidence and is arbitrary, capricious and 
contrary to the established standards of law and 
fact. 

1 agreement under this second issue concerns causal relationship 
t ~een the injury and the disability, not the length of the 
d ability. 

STATEMENT OF TBE CASE 

There was prior litigation in this matter and by an appeal 
o ision of October 20, 1981, claimant was awarded permanent 
~ tial benefits to the body as a whole foe lndustrial purposes 
i the amount of 25 percent. Claimant claimed that he continued 

have trouble with his low back, and defendants concede that 
t v refused to authorize any treatment. According to claimant, 
1 is his desire to have certain treatment and tests suggested 
b the physicians ln this case. (Tr., 17) In letters of April 
2 1982 and Hay 18, 1982 addressed to claimant's lawyer Jerome 
J8ashara, H.D., a qualified orthopedic surgeon, suggests that 

imant would benefit from a CAT scan. Further, in a letter of 
N ~mbec 30, 1982 to claimant's lawyer, or. Bashara stated: 

It was my opinion then and lt continues to be my 
opinion that the exact diagnosis in this case has 
not been delineated. Be has not reached a point of 
maximum medical improvement ln my opinion and 
should continue to have conservative nono~erative 
measures at this time consisting of tractlon, 
physical therapy, and medlcation. This will 
continue into the foreseeable future. 

With respect to the second issue, or. Bashara is ambilavent. 
• report of May 18, 1982, he states that the need for the CAT 

3 1 is related to the injury, but, as shown above in the report 
~ovember 30, 1982, he states that the exact diagnosis has not 

b 1 delineated. 

In a report of May 21, 1982, Michael T. O'Neil, H.O., an 
o 1opedic surgeon stated: "Bis symptoms have been present 
3 :e 1977 and I suspect that he was in the early stages of his 

A 1losing spondylitis when he fell and that the fall merely 
• ·avated his already pre-existing condition.• 

Further, Charles Burton, H.O., of the Institute for Low Back 
C, in Minneapolis, Minnesota, testified: 

I think it's important to point out that the 
patient was asymptomatic prior to injury, and 
therefore, injury certainly made evident the 
underlying factors that were there. I don't think 
that this gentleman would be as subjectively 
impaired today were he not to have had the injury. 
But I think it's also important to point out that 
these changes that were seen, and most certainly 
are progressive, would have produced an impaired 
indivldual down the road, although one cannot 
predict exactly when. And I think it's fair to 
point out in this deposition that the exact nature 
of those influences can't be determined by anybody, 
but the trauma that this man sustained was signlficant. 
The underlying disease processes which were enhanced 
by trauma were also quite significant. This was 
not a normal person impaired by injury. By the 
same token, the patient's present clinical io~apaci
tation does not simply reflect injury alone. 

APPLICABLE LAW 

Section 85.27, Code of Iowa states in pertinent part: 

Por purposes of this section, the employer is 
obliged to furnish reasonable services and supplies 
to treat an injured employee, and has the right to 
choose the care. The treatment must be offered 
promptly and be reasonably suited to treat the 
inJury without undue inconvenience to the employee. 
If the employee has reason to be dissatisfied with 
the care offered, he should communicate the basis 
of such dissatisfaction to the employer, in writing 
if requested, following which the employer and the 
employee may agree to alternate care reasonably 
suited to treat the injury. If the employer and 
employee cannot agree on such alternate care, the 
commissioner may, upon application and reasonable 
proofs of the necessity therefor, allow and order 
other care. In an emergency, the employee may . 
choose his care at the employer's expense, provlded 
the employer or his agent cannot be reached immediately. 

Claimant must show that the health impairment was probably 
caused by the work; possible cause is not sufficient. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955):Focd v. Goode, 240 Iowa 1219, 38 N.W.2d 158 (1949) and 
Almqulst v. Shenandoah Nurseries, Inc., 218 Iowa 724, 254 N.W. 
35(1934). -Hatters of-causal reTatlonship are essentially within 
the realm of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). "The incident or 
activity need not be the sole proximate cause, if the injury is 
directly traceable to it.• Holmes v. Bruce Motor Freight, Inc., 
215 N.W.2d 296, 297 (1974); Langford v. Kellar Excavating & 
Gradlng, Inc., 191 N.W.2d 667 (Iowa 1971). "A cause is proximate 
if it is a substantial factor in bringing about the result.• 
Blacksmith v. All-American, Inc., 290 N.W.2d 348, 354 (Iowa 
1980). 

ANALYSIS 

Considering the question of causal relationship first, it is 
clear from the evidence that claimant had a serious preexisting 
condition, and it is likewise clear that claimant had a significant 
work injury in the nature of an aggravation of that condition. 
Also of importance, there is no suggestion ln the record that 
claimant's present problems are unconnected to the inJury. That 
is, the original trauma satisfies the requirement of an inJury 
in the nature of an aggravation of a preexisting condition, and 
that aggravation has continued to be a problem to claimant. 

with respect to the issue of choice of care, defendants 
argue that the hearing deputy went beyond his authority by 
ordering treatment by Dr. Bashara. It is true, of course, that 
the employer has the right to choose care; however, the above 
quoted statute also shows that the industrial commissioner may 
order other care. In this case, it is clear that defendants 
were refusing to provide care of any kind. There is certainly 
sufficient evidence to show that further tests would benefit 
claimant and that claimant's dissatisfaction with the lack of 
care offered can surely be a basis for the industrial commissioner 
to order such care pursuant to statute. 

FINDINGS 01' FACT 

1. That the claimant hurt himself at work on August 18, 
1977. 

2. That on October 20, 1981 claimant was awarded 125 weeks 
of permanent partial disability beginning on September 29, 1979. 

3. That on February 2, 1982 claimant commenced this review
reopening proceeding seeking medical care. 

4. That the claimant has demonstrated the need for additional 
medical care and that such care is causally connected to claimant's 
industrial inJury. 

5. That beginning November 20, 1981 claimant's physical 
condition sufficiently worsened so as to render him unable to 
perform acts of gainful employment since that date. 

CONCLUSIONS OF LAW 

Claimant sustained an injury which arose out of and in the 
course of his employment on August 18, 1977 and which now 
necessitates further diagnostic procedures. 

Claimant is entitled to a heallng period beginning November 
20, 1981. 

ORDER 

WHEREFORE IT IS ORDERED that the defendants provide future 
medical care to this claimant, and that it is in the best 
interests of the claimant that Jerome G. Bashara, H.O., should 
be and is ordered to be claimant's attending orthopedic surgeon. 

IT IS FURTHER ORDE:;RED that defendants pay the claimant a 
healing period beginning on November 20, 1981 and continuing 
until he has reached a maximum medical recovery. Claimant's 
rate of weekly compensation is t wo hundred thirty-two and 51/100 
dollars ($232.51). 

Accrued benefits are payable in a lump sum together with 
statutory interest from October 24, 1983. 

Costs as provided for in Industrial Commissioner Rule 500-4.33 
are charged to the defendants. 

Signed and filed at Des Moines, Iowa this ~day of March, 1984. 

Appealed to District Court; 
Affirmed 
Appealed to Supreme Court; 
Dismissed by claimant 

BARRY MORANVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMM ISSIONER 

BELINDA A. WELDON, surviving 
spouse of CHARLES D. WELDON, 
deceased, 

Claimant, 

V6. 

W. I\. GRACE, 

Employer, 

and 

CNA INSURANCE, 

Insurance Carrier, 
Defendants. 

FILE NO. 691003 

C O H H U T A T I O N 

D E C I S I O N 

This 1s a proceeding in commutation brought by the claimant 
Belinda A. Weldon, against w. R. Grace, her deceased husband's • 
employer, and CNA Insurance, the insurance carrier, to recover 
commuted benefits under the Iowa Workers' compensation Act by 
virtue of a fatal accident which occurred on October 13, 1981. 
This mat7er was heard in Cedar Rapids, Iowa on March 10, 1983 
and considered fully submitted at the conclus ion of the hearing. 
Based on the undersigned ' s notes, the record consists of the 
teS t imony of claiman t and James J. Ingram, together with claimant's 
e xhibits l, 2, 3 and 4. 

The single issue 1n this matter is whether or not the 
claimant 1s entitled to benefits as contemplated by Iowa Code 
section 85.45 as being 1n her best interests. 

There is sufficient credible evidence contained 1n the 
undersigned's notes to support the following statement of facts: 

Claimant, age thirty-six, has one daughter, Tonya Lisa 
Weldon, birth date July 24 , 1973. Claimant has been employed as 
a purchasing agent for a Davenport firm, but was on layoff at 
the time of the hearing. She claims to be the sole support of 
h:r daughter, although her fiance and his daughter are living 
with ~er 1n her home. She is currently receiving compensation 
benefits of $501.00 per week in payments every four weeks of 
$2,004.00. 

Claimant produced her personal financial statement which 
shows she received as beneficiary of her husband's life insurance 
approximately $300,000.00 which has been invested in stocks and 
bonds, certificates of deposit and an annuity. In addition, her 
daughter, Tonya, was the beneficiary of approximately $16,000.00 
which claimant, as her conservator, has invested. These invest
ments have been made with the counseling of stockbroker Ingram 
and her attorney. Claimant's only major liability is a $67,000.00 
mortgage on her home which she has chosen not to pay off. 

Broker Ingram testified as to the successful investment 
program he has developed for the claimant as well as a proposed 
portfolio to invest an amount which claimant might receive as a 
lump sum. 

Claimant testified she seeks the entire balance of her 
weekly entitlement so that she can invest the lump sum and make 
more than she 1s now receiving and so she can remarry and still 
have the money to support herself and her daughter. 

The supreme court in Diamond v. The Parsons Co ., 256 Iowa 
915, 129 N.W.2d 608 (1964 ), stated that commutation may be 
ordered when i t is shown to the satisfaction of the court or 
judge that the commutation will be for the best interests of the 
person or persons entitled to compensation or that periodic 
payments as compared to lump sum payment will entail undue 
expense, etc., on the employer. In Diamond, the court looked to 
the circumstances of the case, claimant's financial plans, and 
claimant's condition and life expectancy in awarding the com
mutation. A reasonableness test was applied by the court in 
Diamond to determine whether a commut ation would be 1n the best 
interests of the person or persons entitled to compensation . 

Professor Arthur Larson "s philosophy on granting commutation 
is much more restrictive than that of the Iowa Supreme Court in 
1964. He warns that: 

In some Jurisdictions the excessive and indiscriminate 
ure of the lump-summing device has reached a point 
at which it threatens to undermine the real purposes 
of the compensation system. Since compensation is 
a segment of a total 1ncome-1nsurance system, it 
ordinarily does it share of the Job only 1f it can 
be depended on to supply periodic income benefits 
replacing a portion of lost earnings ..• the only 
solution lies 1n consc1ent1ous administration, with 
unrelenting insistence that lump-swnming be restricted 
t o those exceptional cases in which it can be 
demonstrated that the purposes of the Act will be 
best served by a lump sum award. The beginning 
point of the justifiability of the lump-swnming in 
a particular case is the standards set by the 
statute. This is usually so general, however, as 
to supply little firm guidance and control, turning 
on such concepts as t~e best interests of the 
claimant or the avoidance of manifest hardship and 
1nJust1ce. Larson, Treatise on the Law of Workmen's 
Compensation, section 82.70. 

Professor Larson indicates that experience has shown that 
claimant is often under pressure t o seek a lump sum payment, and 
once the payment 1s received it 1s soon dissipated. 

Additionally, Iowa's first Industrial Commissioner, in the 
First Biennial Report of the Workmen's Compensation Service 
(1916) at page 12, pointed out that, although in exceptional 
cases commutation promotes personal welfare, weekly payments 

should be regarded as a general rule better adapted to the real 
needs of compensation service since large lump sums are often 
unwisely used by beneficiaries. 

Despite t~e rational reasoning in support of the more 
restrictive views on commutation of compensation benefits, the 
Diamond guide lines still prevail 1n Iowa. os ing the criter ia 
set forth in Diamond, this deputy reaches the conclusion that 
commutation in this case is not in this claimant's best interest s, 

Claimant has the responsibility for the support of her nine 
year old daughter for a considerable time into the future. Iowa 
Code section 85.31 provides that upon r emarriage of her mother, 
Tonya would receive benef its unt i l she reaches the age of 
eighteen and beyond eighteen to the age o f t wenty-five if 
actually dependent. The fact that a chi ld is under t wenty- five 
years of age and is enrolled as a full time student in any 
accredited educational institution is a prima facie showing of 
actual dependency. 

This deputy takes as a fact claimant ' s testimony as to her 
present intent to remarry to a specific person with only the 
date of the ceremony uncertain (but subsequent to this ruling). 
No provision equal to or better than those provided by the 
stat ute have been made to secure a college education for Tonya. 
Tonya is one of the persons entitled to receive benefits under 
the statute. It would serve her mother's best interests to 
provide adequately for her daughter's college education as well 
as it would serve Tonya's. 

It is apparent that t his petition for commutation was 
presented for the purpose of avoiding t he termination of benefits 
to the widow upon remarriage. This deputy believes a commutation 
should not be used for this purpose which, in ef fect, thwarts 
the statute and the purposes of the Jowa Workers' Compensation 
Laws. But more important, claimant's past success in investments 
is no indication of continued success in the future. The probab1li 
of dissipation of the funds exists in absence of the restraint 
placed on claimant by requiring her financial records and 
investment priorities to be e xamined in this bearing. 

If a commutation were ordered, no one in the future will be 
reviewing claimant's investments for reasonableness. She would 
be free to ignore the advice of her lawyer and stockbroker. A 
few bad investments or miscalculations could destroy t he assets 
which now appear to be substantial as well as dissipate any lu■p 
sum payment which she might obtain. The reliability of the 
weekly compensation benefits is an important facto r in determin1n9 
claimant's best interests. 

THEREFORE, IT JS ORDERED that in light of the foregoing 
rationale, it 1s found that claimant's petition for a commutation 
of all remaining benefits be denied. 

Costs of this action are taxed against defendants. 

Signed and filed this 14th day of October, 1983. 

HELMUT MUELLER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COHHISSIONER 

ROBERT D. WHEELER, 

Claimant, 

vs. 

ARION RESTAURANT, 

Employer, 

and 

OHIO CASUALTY CO., 

Insurance Carrier, 
Defendants. 

INTRODUCTIOtl 

FILE NO. 538961 

R E V I E ,; -

R E O P E N I N G 

DECISION 

This is a proceeding in review-reopening brought by Robert D 
Wheeler, the claimant, against Arion Restaurant, the employer, 
and Ohio Casualty Insurance Company, insurance carrier. Clal■ant 
seeks further benefits as a result of an injury which occurred 
on Hay 20, 1977. 

A previous bearing was held in this case on September 25, 
1979 and a decision was entered October 8, 1979 which awarded 
cl aimant 26 2/7 weeks of temporary total disability compensation 
at the rate of $103.69 per week. It was also deter■ined that 
claimant had no permanent impairment aris1n9 fro■ the work
r.-lated inJury. 

The hearing commenced March 8, 1984 in the Henry County 
Courthouse in Mount Pleasant, low,. Claimant appeared 1n person 
and defendants appeared by and through their attorney, Herry c. 
Ford. The case was heard and considered fully sub■itted upon 
conclusion of the hearing. 

The record in this proceeding c.'\1nsists of the testi■ony ot 
claimant given in person at the hearing; cl,i■ant's exhtbit 1 
and defendants' exhibits A through z, AA, BB, CC and DD, 
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ISSUES 

The 1ssuco presented by the parties at the time of hearing 
arc the nature and extent of clauaant's disability, 1f any; 
whether or not any existing disab1l1ty 1s causally related to 
the work related injury of May 20, 1977; and the establishment 
of a conversion date for transforming healing period benefits 
into benefits for permanent partial disab1l1ty, if any entitle
ment to such 1s found. It was stipulated by the parties that 
the proper rate of compensation is ~103.69 per week 1n the event 
of an award. 

REVIEW OP THE EVIDENCE 

Cla imant test1f1ed that he was born June 30, 1926, that he 
1s unmarried and has no dependents. 

Claimant test1f1ed that on May 20, 1977 he was moving things 
around in the cooler in the basement of the Arion Restaurant 
when he experienced pain and became sweaty. He testified that 
he left work, went home, saw Joseph D. Simmons, M.D., and was 
admitted to Monmouth Hospital. 

Claimant test1f1ed that he had previously assumed h1s 
problem to be a muscle strain but that, as time has passed, his 
symptomo have remained the same. He related that he did not 
realize that he had a heart cond1t1on until he saw letters from 
W1ll1am E. Anderson, Jr., M.D. 

Claimant testified that he experiences pain when working for 
long periods of time. He takes medication on a daily basis. 

Claimant stated that since September 25, 1979 he keeps 
1uv1ng pain 1n the upper left portion of his chest. He says 1t 
Is more at some times than lt others and that it comes and goes. 
He states that the ailments are about the same now as 1n September 
of 1979 and that they lre also the same as when h~ was originally Injured. 

Claimant test1f1ed that his medical expenses since the time 
ot the decision 1n this case have been paid partially by himself, 
part,~lly by the State of Ill1no1s and that some of the expenses 
rem,in unpaid. 

On cross-examinat ion claimant testified that over the past 
few years he has worked at a number of restaurants. He has at 
times supervised as many 3s three employees. He has operated 
his own restaurlnt on two occasions. From his testimony 1t 
1ppcars that he normally wor~ed 1n the range of 48 to SO hours 
per week and that he often wor~ed si x and sometimes seven days 
per week. He test1f1ed that he 1s presently unemployed and has 
n~t worked since 1981 or 1982. He adm1tt~d that his doctors 
have not told h1n to cease working. 

Clat~lnt testified concerning the medical care he has 
received which testimony was generally consistent with what is 
shown by the exhibits which wnre admitted into evidence. He 
~dm1tted that he smoked for 30 years, as much as two and a-half 
or three packs a d3y but cut do~n about a year ago. He stated 
that both of his parents ace deceased but he does not know their 
causes of death or 1f they had heart disease. 

Claimant test1f1ed that he does not understand when and why 
his medical problems occurred. He stated that he wants to know 
whether hio heart condition existed at the time of his lnJury on 
Hty 20, 1977. 

All exhibits admitted into evidence have been fully read and 
evaluated by this deputy. Com.,ents 1n this dec1s1on are directed, 
however, to those which are found to be most material to the 
Issues of this case. 

Exhibit B appears to be a report from De. Simmons. No date 
appears upon it: however, it appears to read, "Patient has been 
sick for almost two weeks with periods of gastric upset. He has 
enloyed folr health, he comes to the hospital complains of pain 
In the cheat ln the heart area and under the sternum ••• Posslble 
coronary occlusion.• 

Exhtblts C thcoug~ Jore various medical eeporta which deal 
with ttic care claimant rc.:e1ved during t~e p~r,od of ·1ay 20, 
1977 thrOJg~ Septembee 19, 1977. All test data in the exhibits 
show result& within normal limits and the absence of a~y abnor~ality. 

Exh1b1t K Is a report from allli~m E. Anderson, Jr., M,D., 
1~ted Nove"nbee 25, 1977 relating to on evaluation of the claimant 
do~ o~ Nov mber 24, 1977. Dr. Ander&on states: 

I obtained the pJt1ents (sic( medlcal record from 
the above ~ent1oned hoapltalizot1on and reviewed 
them extensl~ely including copies of the electro
ca,dlo1rams taken on 5-20-77, S-23-77 and 7-18-77. 
They ~ere all within noemal limits. During this 
ttm Dr. Simmo~s did not get a~y caedlac enzyme 
levels to eule out heart uscle damage that may 
have not been plcked up on routine elccteo.:ard109rams. 

The 9-13-77 EK: done at ~onmouth Hospital revealed 
an Incomplete right bundle branch block an1 some 
no~ apec1flc ST seg cnt elevation in lea~s Vl and 
V4. An EKG done 1n my office w•s the same inerpretatlon 
(ale( as the one do~e on 9-13-77. 

In retrospect, I feel thot the l!kellh,.>0d of 
strslning a muscle vhile lifting t~ 60 pound boxes 
was ~reather (sic( than him having a ~oronary 
artery dlseas as a preclpltntln7 factor that 
cuaaed (sicJ him to develop c~est pa1n and go 
hoc aad~ (sic( subse1uently be od~itted to the 
~o■pital. Furthermore the ele~trocar1ic ra , do 
not support that he had an acute event with hls 
heart occur at that time and this 19 further 
cvlde~ccd by the fact that he went to the hospital 
lesa than eight hOJra after ~e ~ad his ln1t1al 
eplaOde of pain in his chest. 

In Su ary in examining t.be patient approximately S 
and l 2 months aftetrthe (sic) episode of c~est 

pain occurred, I feel that this may have been a Job 
related 1n1ury such as a muscle strain rather than 
coronary artery disease ...• 

Exhibit L lS a report of Philip A. Habak, M.O., dated April 
24, 1981. Dr. Habak states: 

The patient's electrocardiogram done yesterday in 
your office again showed a right bundle branch 
block with left anterior hemiblock. Widening of 
the ORS complexes was noted however with further 
widening of the QRS complexes in comparison with 
earlier tracings. The patient's chest discomfort 
is somewhat atypical. However there is def1n1te 
evidence of coronary artery disease and a previous 
myocardial infarction. 

A catheterizat1on was ?eeformed under the direction of De. 
Habak April 30, 1981 as shown on exhibit M. The results show 
normal hemodynamics with mild generalized hypokinesis of the 
left ventricle. Seventy percent proximal stenosts of the 
diagonal branch of the left anterior descending coeonary artery 
was ident1f1ed together with mild plaques in the ctrcu~flex 
system without hemodynam1cally significant j1sease. 

Exhibit N ls a report from De. Anderson dated October 20, 
1982 in which he states: 

His EKG from November, 1977 d1d reveal that he had 
anteroseptal myocardial infarction. 

With documented coronary artery disease by a 
coronaey catheterization and some decreased mottl1ty 
of his left ventricle, I would have to say he has 
had a heart attack in the past. Indeed, 1f this 
was 1n November, 1977, then I am sure he had 
coronary artery d1se3se prior to that time and the• 
heavy lifting, plus walking in and out of a walk-in 
box could have prec1p1tated more ang1nal pector1s 
and (sic) his chest that I mentioned in my letter 
of September 26, 1979 probably being Job-related 
with respect to heavy lifting rather than cardiac 
disease, could be related to both because the heavy 
lifting was a stress test w1th1n itself as well as 
walking 1n and out of the walk-in box and therefore, 
after he has had his coeonary angiography perfoemed 
and it does reveal coronary arteey disease, I don't 
think the two can be separated. So I am saying 
there is a definite cause and effect feom the 
patient (sic) work environment and heavy lifting 
and his chest wall pain and his angina and that the 
two cannot be completely separated. 

Exh1b1ts o, P, Q, R, S, T, u, V, w, X, and race reports 
from Gllesbucg Cottage Hospital covering the period of December 
13, 1982 through May 20, 1983. Exhibits O through U eelate to 
hosp1tal1~ations which occurred December 13, 1982 and February 
13, 1983 and generally resulted 1n a diagnosis of angina. 
Exhibit O contains results of an EKG which shows a complete 
right bundle brAnch block, left axis deviation, left anterior 
hemiblock and flat cardiac enzyme levels. Exh1b1ts V, wand X 
dral with treatment and surgeey for a gallbladder problem while 
exh1b1t Y is an exercise theeapy progress note dated ~ay 23, 
1983 which relates claimant to have been in very poor physical 
condition but making slow progress in the program. 

Exh1b1t Risa report from Martin D. McDermott, M.D., dated 
February 9, 1983. De. HcDeemott states: 

At present cardiac stress test does not show any 
evidence of ischem1a although his fitness level is 
poor. 

It has been well established that the causes of 
coronaey artery disease ace manifold. These 
include family history, high blood pressure, 
diabetes, cigarette smoking, diet, etc. Given a 
patient with coronary artery disease the next 
question is whether or not steenuous physical 
exercise could cause a myocardial infaect1on. The 
~nswec to this ~uestion 1s yes. 

By the s~me to~en we Know that heart attacks can 
occur without any exercise lnd theee is no way to 
say for sure whether his incident In 1977 definitely 
ca~sed a heart attack or not. At this point in Mr. 
Wheeler's life he still has a good heart that can 
be salvaged if he ~111 heed 3ppropeiate medical 
advice. 

Exhibit Z 1a the deposition of Dr. Anderson taken Januaey 
10, 1984. In It ht' relates that claimant suffers from coronary 
!schemta. He states that coronary 1schem1a feequently results 
from a build up of cholesterol and feee fatty acids in the wall 
of a blood vessel which can cause a partial obstruction. He 
stated that underlying factors are things such as clgaeette 
smoking, over weight, high triglyceride, high cholesterol, low 
thyroid functions and high blood pressure. He states that the 
overall cause of coronary iachem1a 1a arterial athcrosclerotlc 
dis ase. 

Dr. Anderson went on to state that the EKG done at ~onmouth 
Hospital on September 13, 1977 revealed an incomplete ri9ht 
bundle branch block • hich had probably happened after the July 
18, 1977 EKG was taken. 

He interpreted the rt"sults of t.he catheter union procedc1ee as follows: 

A. I ~ould say, number one, he didn't have any 
a1g~ificant muscle damage from a heaet attack at 
that point and, therefore, the heart contracted and 
did verything it was aupp~sed to d~. 

Q. s~, in Other woeds, even though he had had this 
eitht"r constri('tlon or blockage, it had~•t really 
caused m.tJor damage to hla ~eart? 

A. That's ~hat they're saying tere, becac1se under 
the description on the first page, description of 
c1neang1ogeams, te says overall his left ventricc1lar 

• 
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function was normal, ao in all of h1s-- and his 
mttral valve of hls heart moved normally and no 
ak1nesis, meaning no movement, or hypokinesis, 
meaning movement but at a sluggish rate, were noted. 
That's significant 1n that he still had a relatively 
strong heart. 

Q. And this wis In 1981? 

A. That's right. 

When questioned concerning the effect of the lifting at 
employment which occurred Hay 20, 1977, the following discussion 
occurred: 

Q. Dr. Anderson, 1s there any way that you feel 
that the May 20, 1977, lifting at his employment 
caused the myocardial infarction that happened, 
probably, in November, 1977? 

A. I can't truthfully say because he put himself 
1n the hospital, had relatively normal EKG's in 
Monmouth, but S1111111ons didn't get the enzymes on 
him, and that leaves me hanging. If it did, it 
couldn't have been super significant because we 
didn't have the Incomplete right bundle branch 
block until the EKG iQ September was done and 
compared with those previous &KG's, which seemed to 
be relatively normal at that time. 

When discussing the normal progressive effect of coronary 
1schemla, the following discussion occurred: 

O. Dr. Anderson, between the time that this 
incident occurred in ~ay o{ 1977 and the infarction 
that we think occurred later, 1s 1t consistent, 
through smoking and perhaps his diet, et cetera, 
that his coronary ischem1a would have progressed a 
sort of natural progression, based on those causes? 

A. I would say it's possible. If he still had all 
the risk factors or was still in the same milieu to 
cause progression of it, I would say yes. 

J. Does the condition of coronary iachem1a fce~uently 
progress-- the plaque on the arteries build up as 
time goes on? 

A. Now, that goes back to a question (sic) was 
answered earlier. What I said was that we would 
have to follow the patient ser13lly and measure his 
triglycerides and cholesterol, and the answer 1s 
yes, but you would have to follow him. One physician 
or group would have to have all his dnta. But I 
would aay yes, you expect tt to. 

Exhibit AA ls a transcript of the testimony of Dorothy J. 
Cooperaan which was taken at the original hearing on this case 
September 27, 1979. In it she relates that on the morning of 
~ay 20, 1977 claimant advised her that he was feeling sick 5nd 
that he had not felt well earlier 1n the morning and had con
sidered not comln3 to work that day. 

Exhibits BB and CC relate to the costs of obtaining a 
transcript and the deposition which are in the record as exhibits 
AA and Z in the total a,oo~nt of $117.94. Exhibit DD Is a 
transcript of claimant's deposition taken May 2, l9d3. In his 
deposition claimant i~dlcates that he may possibly still be 
oarried and th5t he has t~o children although he has been 
separated since 1959 and does not know the nace of the youn3er 
c:h lld. 

Claimant also relate~ that the S6,000.00 in cedical bills 
fro■ Cottage Hospital In G•lesburg are ~ore related to the 
gallbladder than to anything else. He alao stated that ~he 
$2,824.00 had nothing to do wl~h the gallblajder and that the 
ad3ission In February of 19BJ was relatej to his heart. 

In all other respects the depo&lt1on la largely cusulative 
of other evidence alrea~y ln the record. 

Clai■ant'a exhibit I consists of ■ejical expenses for care 
at G~lesburg Cottage Hospital whlch all ap;,ear to be related to 
clal ant's coronary care except for the charge 1n the amount of 
$6,645.62. 

l'.PPLICABLC LA,; 

Ir• review-reopening proceeding the ~lal ant haa the burde~ 
~f establishing that he suffered a~ 1 palrment or lessening of 
hla earning c~pac1ty as an approximate res~lt of hla original 
inJury, Swbse1uent to t~e da~e of the award or a~reecent for 
c=pe~satlon nder revle-, ~hlc:h entitles hi to adjftlonal 
co•;,ensatton. Deaver v. Ar■strono Rubber Co., 170 ,.W.2d 455, 
457 (Iowa 1969). 

T~e clau ... ant has the burde~ of prov1n~ t,y a prepol>ilera~ce c! 
t~c evlde~c:e t.tiat the ln)ury of ~~y 20, 1977 ta causally relate1 
to the dlaablllty on which ~e no,; bases bls clal■• Bo-1tsh v. 
Plscher 1 In~., 257 l a 516, IJJ ~ ••• 2d 857 (1965). Linda6i v. 
L. o. s= •• 236 10-.a 296, 18 N.•.2d 607 1945). A possibility 
1a lnsuft1c:lent. a probability ts neceaaa,y. BJrt • Jnhn 
Deer liiaterloo Tractor liior\s, 247 Iowa 691, 7) •• w.za 1J2 1955). 
TAe question ot ca sal connectto is e■aentlally wtt~i the 
d 1 of expert test1aony. Brads aw v. l a ~-t odlst Bosoltal, 
251 Iowa 75, 101 .•.2d 167 1960 . 

Iii e an ag;ra a•1 :'I occurs In the perfor= -e o! u1 <J:ployer' ■ 
~~r~ and a ca sal connerttc ta establla 8'!, clasaa t say 
reco er to tM extent f the 1■;,atrae t. lle~ler • ntted 
States~~• Co., 252 I a 613, 62 , 106 .•.ld 591, S§5 196 

nie l a s~pre-e ~ rt cites, appare tly with a;,;,r val, U:e 
:.J.S. state111e~t • at th aggravatlo~ s.!: 1, be 1:..1terial if it 
ts be ::::pe sable. Tea er v. F1re•t=e Ttre, ~r co., 
~~l l a 3£9. 112 .~.2j 2,9 19E1 : 1 C.J.S. •0t~ 's 
:CJt;,ensat1 S555 l a. 

ANALYSIS 

The record 1n this case ma~e• It dtlflcult to determine 
whether or not there h3s been a change in cl3imant's condition 
which would entitle hi~ to other or add1t1onal benefits. AL the 
hearing claimant testified th~t his condition and his symptoms 
are the same now as they were on H5y 20, 1977. Rovi.w of th•• 
medical ev1dence shows a ch5nge In condition rcgardln9 the ri9ht 
bundle branch block as detected by the EKG'&. ThlS block ~al 
apparently not presrnt on ~ay 20, 1977, Hay 23, 1977 or July 18, 
1977. On Septelllber 13, 1977 an Incomplete block was detected. 
According to exhibit 2 the block vao complete when the EKG woo 
done in December of 1982. A change tn cla1mant'o condition doea 
appear to have occurred. 

The record as a wnole clearly shows that claimant does 
suffer from some coronary ailment. ThP block Is definitely 
diagnosed as is the etenoals revealed by the catheter1zat!on. 
The testimony of or. Anderson clearly otates that the •tenoola 
would not have occurred•• a result of an ln)ury buL thot It i ■ 
a cond1t1on which develops over a number of years and can becoae 
acute at any time. or. Anderson termed claimant's dlaoa•e to be 
progressive in nature. 

There ls no medical opinion In the record of this caoc which 
clearly rel,tes clatmant's present physical condition to his 
work actlvttiea of ~ay 20, 1977. In order to be compon•nble o 
possibility ts not sufficient. It must appear Crom the record 
that It ls more l1~ely than not that the condition ~rose, at 
least in part, from the work related activity. Tho record at a 
whole does not contain Information from which It could be 
concluded that a permanent Injury occurred ~ay 20, 1977. 

The term 1sche■la which was originally diagnoaed by Dr. 
Sillllllons, could easily result in a permanent Impairment. The 
EKG'&, however, do not confirm such and in fa:t Indicate that 
the first permanent Impairment claimant may have suffered 
occurred subsequent to July 18, 1977. 

The medical doctors who have examined and treated clal•a~t 
have been unable to arri,e at o concenau• o• to any particular 
cause for his present symptoms. It appears more likely that hit 
present symptoms and con1ltlon are a result of a number of the 
common factors which contribute to coronary artery diaeu ■e than 
any p,rtlcular Identifiable incident. The progreeolvc ~ature of 
his condition Is such that, in dl likelihood, st di<! exilt to 
some extent prior to ~oy 20, 1977. Cl~imont has haJ anJlna 
attacks s~bnequent to M,y 20, 1977 and It I ■ poa■lble that what 
occurred Hay 20, 1977 .oa al ■o an angina attack. If it wpa, 
there is no sho~lng that the ot,ac~ cnuaed any per ane~t impair· 
ment to claimant'& heart. An on91na nttac~ la more properly 
considered to be a symptom of on u~dcrllnln~ •il■ent than a 
cause of on underlinln~ ailment. 

With regard to claimant'• ■ed1c~l expenaea, there tan) 
connection of the work related lncldont on M•y l0, 1977 to his 
present condition and accocdlngly the e■ployer la not r ■pon1lbl 
for medical e•pense• which do not relate to a •Ork relat~d 
injury. 

Fll,DIIIGS OP FACT 

1. An arbitration &Jard was entered October B, 1979 whi h 
found cla1 ,nt entitled ~o 26 l/1 Jee<■ of temporary total 
disability payments and relr:burae■ent for certain ■e1lcal 
expenses all as specltied in the doclalon. 

2. 
impair■ 
>lay 20, 

Th•t or1glnal arbitration dPclalo fou"d n permane"t 
nt to ~ave re■ lted Crom the injury claimant• ataln d 
1977. 

J. Clal••"t cJffers fro■ athero■clerotlc dtae•• whl ~ 
c•Jsea coronary 1schemia •hie~ Is m.anifetted by c curren e• 
an9ln11 P"CtOcls. 

f 

4. At BOJ:IP point aubaeq ent to July 18, 1977, ~ t befQr 
5 pte~r 13, 1977, clel snt 5evelo~d a riq~t b n,le be •~ 
bloc< a• a result of an anteroaeptal cyocardlal tnfar tlo•. 

s. Th cause■ of coro~ary artery d1■ aa• are i ~ raldlY
1 related to here5lti, diet, • ~1n,, high blood pr•••' • • 

an1 others. StrerJOUG phy•lcal 1ercl•e ran caJB ayocarOI 
Infarction but su~~ sn al•o occur without ~Ing relet..-1 t 
ezerclae. 

6. It ta core ll~ely that clal■ant'• y -ardlal 
1s a re•~lt of hi• ul'IO!ecly1ng coronarf art~ry dl■eaa 
a~y wort activitle• pecfocsed on 1'141f 10, 1917. 

1<1far • I 
a f 

7. Tne aedlcal cbar1e• reflecte lo cl•l=~t,'• ex.ibi~ 
ace not related to any injury h aJ■taln 1 at wor o •Y • • 
1977. 

Any iipalr nt oc 
w 1c aa occ reed ■tree t 
n?t a pro11aat reaJlt ot 

f v.
la 

date f 
,:,rl Jl l 

D 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

VIOLA J . WHITE, 

Claimant, 

vs . 

RALSTON PURINA COMPANY, 

Employer, 

and 

LIBERTY MUTUAL INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

Fi le No. 504102 

A P P E A L 

D E C I S I O N 

STATEMENT OF THE CASE 

Defendants appeal from a review-reopening decision wherein 
claimant was awarded healing period benefits, permanent partial 
disability benefits, and medical expenses. 

The record on appeal consists of the hearing transcript 
~hich contains the testimony of claimant, Paul Sanden, and Leo 
Guoecfmont; claimant's e xhibits l through 13, 17, 18, 18A, and 
19; defendants' exhibits A through B; the depositions of William 
D. Reinwein, H.O. , (also identified as claimant's exhibits 18 
and 18A) and Frank Russo, H.O.; and the briefs and filings of 
all parties on appeal . 

ISSUES 

1. Whether the ruptured discs for which claimant received 
treatment from Or. Re i nwein were causally connected to her 
injury of Hay 23, 1978 . 

2. Whether claimant is entitled to any further temporary 
total disability/healing period benefits beyond July 17, 1979. 

3. Whether the medical expenses that were ordered to be 
paid by defendants were authorized under section 85.27. 

REVIEW OF TBE EVIDENCE 

At the time of the review-reopening hearing the parties 
stipulated that the applicable workers' compensation rate, in 
the event of an award, is $188.72 pee week. The parties also 
stipulated that June 2, 1978 was the last day that claimant 
worked for Ralston Purina Company. (Transcript, pp. 3-4) 

Claimant, who was 35 years old at the time of the review
reopening hearing, has an eighth grade education and has not 
received any vocational train i ng. Claimant began working for 
Ralston in 1973 as an assembly line baler. Her job entailed 
standing at the machine which sacked five ten-pound bags of dog 
food into a large bale, shaking the bales to settle their 
contents, and cunning the end of the bales through a sewing 
machine. Claimant testified that her work required that she 
t wist and turn her body continually as she manipulated the 50 
pound bales. (Tr., pp. 10-22) 

Claimant was working on Hay 23, 1978 when a 50 pound bale 
which she was handling began to tear open. Claimant intended to 
set the bale to her side before the next one came off the 
assembly line. She testified that as she straightened up after 
lifting the bale, she experienced sharp pain in her lower back 
and left side. Claimant was taken to the emergency room at 
Mercy Hospital in Davenport. (Tr., pp. 22-25) Records from 
Mercy's emergency room show that lateral and oblique views of 
the lumbar spine revealed no fracture. The interspaces were 
found to be normal, and no spondylolysis or hypertrophic change 
was apparent. (Claimant's Exhibit 5) 

Claimant testified that she continued to work through June 
2, 1978. Although she initially returned to her position at the 
baling machine, claimant was transferred first to a clean-up job 
and then to a warehouse where she stacked boxes. Claimant 
testified that the warehouse duty was not lighter work and she 
was unable to continue after June 2, 1978 due to pain in her 
back and left leg. Claimant again visited the emergency room at 
the end of her shift, and has not returned to work since June 2, 
1978. (Tr., pp. 26-28) 

Claimant admitted to inJuring her back and both legs while 
working for Ralston in 1975 when she fell down a short flight of 
metal stairs. She testified that she was sore for one week, but 
recovered fully without missing any work. Claimant denies 
having had accidents of any nature after Hay 23, 1978, and 
specifically denies falling down stairs in 1978, 1979, or 1980. 
(Tr., pp. 28-31) 

Claimant testified that she was treated by John F. Collins, 
H.D., and John H. Sunderbruch, H.D., for approximately one month 
following the Hay 23, 1978 incident. She was referred by Dr. 
Collins to Richard L. Kreiter, M.D., in September of 1978. (Tr., 
pp. 31-33) The examination notes of Dr. Kreiter from September 
l, 1978, note claimant's mishap of falling down stairs at work 
in 1975, but that her present problem stated on Hay 23, 1978 
when she lifted a 50 pound bale. Dr. Kreiter's notes indicate 
that claimant had complaints of low back pain since the time of 
that incident, with discomfort extending from the low back into 
the left buttock and at times to the foot and ankle. Dr. Kreiter 
noted that claimant had soreness in the lumbosacral area and in 

.the sciatic notches bilaterally. Dr. Kreiter's recorded impression 
~as chronic lumbosacral strain with no evidence of sciatica, 
~ild depression, and exogenous obesity. Examination notes from 
~ctober 3, 1978 state that claimant had not shown improvement 
and that back pain was present with all motion. Examination 
~otes from November 13, 1978 indicate that claimant suffered 
IDain with all range of motion of the back. ( Ex. 6) 

Claimant filed an arbitration action with regard to the May 
23, 1978 incident. In an arbitration decision dated March 19, 
1979 claimant was awarded temporary total disability benefits 
for the period from June 2, 1978 through Octobe r 11, 1978 
(Arbi tration Decision, Pile No. 50 4102) . 

Claimant testified that she had not done well since the 
arbitration hearing and has been unable to return to work due to 
continuous back pain. Cla i mant sought treatment from Frank 
Russo, H.D., on Hay 3, 1979. A his t ory recorded on that date 
relates that claimant had suffered an injury approximately one 
year earlier while lifting some heavy boxes. Claiman~ was 
e xhibiting symptoms of aching discomfort in the cervical area 
with pain in the lower thoracic and diffusely in the lumbar area. 
Claimant was also noted to have complained that pain radiated 
into the lower extremities, primarily into the anterior thighs. 
Dr. Russo's impression was that claimant suffered from musculiga
mentous inJur i es to the cerv ical and thoracolumbar spine with 
subsequent deconditioning of the musculature. (Defendants ' Ex . D; 
Russo Deposition, pp. 7-8) Claimant was placed on a home 
exercise program. She was nex t seen by Or. Russo on Hay 25, 
1979 at which time she again complained of pain in her back and 
legs. Apparent l y unable to discover physical findings which 
correlaced with claimant ' s symptoms, Or. Russo carried out on 
EHG examination on June 22, 1979 to discover if claimant had 
suffered nerve damage . Dr. Russo tes t ified that the EMG was 
basically normal and that no concl usive evidence of nerve root 
compression or a ruptured d i sc was discovered . The doctor 
believed that claimant ' s problems may have had a psychological 
component. Dr. Russo saw claimant July 17, 1979 at which time 
he believed that she had reached her optimum healing state f r om 
a physical standpoint. (Def. Ex. A & C; Russo Dep . , pp. 8-13) 
Dr. Russo did not perform a myelogram on claimant, nor did he 
take x-rays during any of the examinations. (Russo Dep., p. 27) 

Claimant was examined by Raymond W. Dasso, H.O., an orthopedi c 
surgeon, on January 3, 1980 at the request of Disability Oetermination 
Services of Social Services. Dr. Dasso noted a history of 
claimant experiencing lower back pain which radiated into her 
left leg after lifting a 50 pound bale of dog food. Dr. Dasso"s 
report stated: 

PHYSICAL FINDINGS: The Soto-Rall test or Kernigs 
test produces pain in the low back and is positive. 
The $traight leg raising test is positive on the 
right at 90° and slightly positive on the left at 
90°. 

The Lasegue's test is slightly positive bilaterally 
at 90°. The Patrick's test is negative bilaterally. 
The pat i ent has normal sensation of the medial and 
lateral aspects of both feet and both lower legs 
and of the dorsum of both feet. The patient has 
normal muscle power of the tibial is anterior and 
posterior, the hamstrings , the quadriceps , and the 
gluteals bilaterally. The patient has peroneals 
but these muscles are weak on the left side. The 
Babinski reflexes are normal bilaterally. There is 
no ankle clonus of either ankle. The patellar and 
Achiles reflexes are normal bilaterally. The leg 
length was equal at 34 3/4 inches bilaterally. The 
calf circumference 13 3/4 inches on the right, 13 
1/2 inches on the left. The thigh circumference 
was 21 inches on the righ t , 20 3/4 inches on the 
left. The patient has moderate to moderately 
severe spasm and tenderness of the lumbar muscles 
bilaterally. The range of motion of the lumbar 
spine was as follows: 

Motion Range 

Flexion o• to 42° Extension o· to 12° Lateral Rotation o• to 20° to the o• to 24° to the Lateral Bending o• to 20° to the 
o• to 20° to the 

right 
left 
right 
left 

Th~ patient has normal heel and toe walking and 
standing bilaterally. The patient has fair balance 
on the right and fairly good balance on the left. 

X-RAYS: Dr. Krieters [sic) office 09-01-78 Lumbosacral 
Spine: AP, Laterals and Obliques revealed no 
fractures. No lytic or sclerotic lesions. The 
disc spaces were normal. There was no spondylolisis 
or spondylolisthesis and no real hypertorphic 
changes. 
Mercy Hospital 05-23-78 Lumbar Spine: AP, Laterals 
and Obliques revealed no fracture and normal 
interspaces. No spo11dylolisis or hypertrophic 
changes. 

DIAGNOSIS: 1. Possible protruding intervertbral 
disc, lower lumbar level, left side. 
2. Lumbosacral myofacial strain, chronic. 
3. Exogenous obesity. 

PROGNOSIS: Prognosis will depend on the results of 
a lumbar myelogram. I feel that this patient does 
have a possible protruding intervertebral disc. If 
this is confirmed by a myelogram the prognosis 
would most likely be poor unless a laminectomy was 
performed. At any rate the patient has had a 
persistent back pain for a year and a half which is 
aggravated at times by coughing and sneezing and 
activity. She is likely to have some degree of 
back pain in the future. (Cl. Ex. 8) 

Claimant testified that she continued to experience back 
pain radiating into her left leg during 1980. She maintained 
that her complaints had persisted since her injury on Hay 23, 
1978, and that she had not been without pain a single day since 
the injury occurred. In September of 1980 claimant contacted 
William D. Reinwein, H.D., after picking his name in the telephone 
book. (Tr., pp. 41-471 Dr. Reinwein, an orthopedic surgeon, 
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first examined claimant on September S, 1980 at which time 
marked sciatic involvement was evident. or. Reinwein suspected 
a herniated disc at the L4-L5 level and arranged for claimant to 
be hospitalized on September 9, 1980. (Reinwein Oep., pp. 3-4) 
A myelographic study was ordered which was done by H. Burgee, H.O., 
on September 10, 1980. or. Burgee reported his findings as 
follows: 

Amipaque was inJected via lumbar puncture and there 
was free flow of the material up and down the 
subarachnoid space. Selected spot films were made 
all the way from T 12 on down to the end of caudal 
sac. The upper nerve roots have a completely nomal 
[sic) appearance. The only area where I do see a 
definite pressure defect 1s at L4-S level and this 
seems to affect the right side more than the left. 
There also is an area of slight indentation over 
the body of L4 on the right side. The indentation 
seems to be from above in both of these areas as we 
llook [sic) at the oblique views. On the lateral 
view there is a slight bulging of the disc space. 
All of the rest of the nerve roots fill out well. 
I feel that there 1s some compression of the nerve 
roots on the right side even though her pain 1s 
bilateral in location. 

IHPRESSION: I feel that there 1s an extradural 
defect at the L4 - S level as described above. It 
seems to be more on the right than the left. (Cl. Ex. 
9) 

A hospital history recorded by or. Reinwein on September 13, 
1980 relates the onset of claimant's difficulties to an accident 
she had while lifting 100 pounds of dog food on Hay 23, 1978. 
The history also indicates that claimant had fallen down stairs 
in February of 1979 and had experienced further difficulties 
while lifting 1n September of 1980. or. Reinwe1n noted that 
claimant had pain and radiculopathy radiating down the lower 
left extremity for two years. (Cl. Ex. 9) Or. Reinwe1n performed 
a laminectomy on claimant on September 13, 1980. The operation 
record recorded by Dr. Reinwein reads in part: 

The l1gamentum flavum appeared markedly thick and 
1nvag1nated into the sp1nal canal. This was 
carefully incised in the midline and carefully 
removed, incising caudally and then distally. 
Consequently the lamina of L4 was also removed, 
approximately 30\ of the lamina being excised w1th 
Kerison ronguer. This allowed rather good visualization 
of the spinal canal at this point it was found to 
be mostely [sicJ occupied by a large herniated 
m1dline disc. This was brought over further into 
view with retracting the dura more medially and 
consequently the nerve root more caudally, exposing 
this rather large disc in the axilla itself. This 
was brought into view and it was at this point 
found that this was partially protruded and some 4 
mm. of protrusion was noted in the medial direction 
and underneath the dura. Th1s was then (urther 
brought 1nto view by 1nc1sing the ligamentum flavum 
and allowing the disc to actually squirt under 
pressure in large amounts. This was then removed 
by means of pituitaries and consequently the 
decompression was obtained. Curetting of the 
intervertebral space was also carr1ed out for 
removal of the disc. The procedure was carried 
almost entirely bloodless. The LS - Sl disc was 
then approached through a lateral left approach, 
first the ligamentum flavum was incised and con
sequently the separation of the l1gamentum was 
carried out from the proximal to the distal insertion. 
The lam1no of LS was removed only as far as the 
ledge of the lamina and this allowed good visualiza
tion using the lamina spreader. This disc was also 
found to be markedly bulging, herniated and protruding 
and it was then found to be obstructing the actual 
foramina of the first sacral nerve root. Then 
retraction of the first sacral nerve root was 
carried out properly and the disc exposed. It was 
found to have ruptured into the annulus, partially 
being contained by a rather thin posterior lontigudinal 
(sic) ligament. This was incised in the midline 
and consequently carried out more laterally and the 
large amount ot disc was cleaned also from this 
level. The disc appeared rather gentlatenous, 
swollen and a considerable amount o( disc material 
was found protruding at the level as well. This 
was curetted out properly and the ent,re area 
properly decompressed at L4 - 9 (sic) and LS - Sl. 
(Cl. Ex. 9) 

Claimant remained hospitalized through September 24, 1980 
and continued to be seen frequently by Dr. Reinwein after her 
release for physical therapy. Or. Reinwe,n released claimant to 
return to work in February o( 1981 with restrictions against 
heavy lifting (over 35 pounds), prolonged standing, stooping, 
and climbing. (Reinwein Dep., pp. 12-14) Claimant testi(1ed 
that despite being released to return to work, she could not 
actually return because she remained disabled. She stated that 
her motion was restricted to the point that she could not make 
her bed or move a chair. Claimant also 1ndicated that she was 
unable to straighten 9ack up if she stooped. (Tr., pp. 48-49) 

Cla1mant returned to Or. Reinwein on June 24, 1981 with 
complaints of leg pain and was treated with a nerve block 
injection. She next v1sited or. Re1nwein on September 23, 1981, 
at which time her mobility appeared severely limited and the 
degree of pain was beyond that which could be treated with nerve 
blocks. (Reinwein Oep., pp. 13-15) Or. Reinw1>in believed 
claimant to be su(fering from stenosis postlaminectomy, which ,s 
a narrowing of a canal due to scarring following a laminectomy. 
A second surgery was performed on claimant on September 27, 1981. 
Dr. Reinwein testified that the surgery consisted of the removal 
of extensive lamlnectomy scarring, with removal of some bone to 
widen the nerve root canal, ( Reinwein Oep., pp. 14-20) 

Dr. Reinwein testified that he last saw claimant as a 
patient on Karch), 1982 at which time claimant complained of 
pain in both legs after standing for long periods. The doctor 
expressed a belief that cla1mant would have permanent restrictions 
concerning lifting, stooping, and cl1mbing but refused to 
e xpress his opinion in percentages of disability. (Reinwe1n Oep., 
pp. 21-23) 

Dr. Reinwe,n was questioned as to the issue of causation of 
claimant's disability: 

Q. (Continuing) OOctor, do you have an opinion as 
to whether the history which Viola White gave to 
you, when you first saw her, could be the competent 
producing cause of the cond1tion of 111-being for 
which you began to treat her on September 5th, 
1980? 

A. Yes, I have an opinion. 

Q. And what is that opinion? 

A. That opin1on 1s that this patient could well 
have the herniated disk that we found as a result 
from a situation in which she said she was in, 
while at work, when she was l1fting a heavy bag and 
moving it in order to place it somewhere else at 
that time. Carry1ng out this type of movement, 
that would, in a person that is susceptible maybe 
to some weakness in the back, produce these types 
on inJury. (Re1nwein Oep., pp. 8-9) 

Or. Re1nwein was also questioned as to what symptoms claimant 
would be expected to demonstrate if her back d1sabil1ty had been 
causally related to the Hay 23, 1978 injury: 

Q. Okay. When do you expect that Hrs. White would 
start exhibiting findings compatible w1th a fifth 
nerve root problem after the 1njury of Hay 23, 
1978, 1f the protrusion was caused by that injury? 

A. Well, if a protrusion was caused by that, it 
would be immediate, the next day or even immediately. 

Q. so at least in 1979 and as early as Hay of 
1978, she would already be showing findings that 
would suggest to an orthopedic surgeon, such as 
yourself, that she had a fifth nerve root problem? 

A. Yes, she would. 

o. And what type o( findings would she be exhibiting? 

A. She would be exhib1ting symptoms consisting of 
probably pain, very breathtaking, knifel1ke, and 
radiating down to the buttock and the thigh, and 
not -- not being relieved by normally what she did 
about it, and I think that would be enough to alarm 
a pat1ent to soek medical attention. 

Q. so 1f a physician had examined her ,n 1979 or 
as early as June of 1978, it's your opin1on, then, 
that she would be hav,ng physical showings that 
would suggest a problem with the fifth nerve root? 

A. Yes, definitely. (Re1nwein Dep., pp. 30-31) 

Dr. Reinwe1n was then questioned as to the effectiveness of 
an EHG as a means of testing nerve root irritation: 

Q. Okay. Doctor, would electromyographic studies 
show a f1fth nerve root entrapment? 

A. 1he studies are not unmediate on the rostrum of 
our tests. We don't seem to think the EKG would at 
that time show that the injury is showing. 

Q. What about like in 1979? 00 you think the EKG 
studies would show a fifth nerve root problem at 
that time? 

A. Oh, how many months would that be after the 
injury? 

Q. Approximately one year after the injury. Say 
Hay 3, 1979. 

A. Well, I think that our opinion is very divided. 
Hy own personal opinion is that the EKG is probably 
one of the most unreliable tests you want to take, 
and whether this test would, 1n itself, be diagnost1c, 
It would certainly be a surpr,se to me, but as I 
stated, from the scientific point of view, the EKG 
should, if administered properly by the neurologist, 
by that I mean 1f the actual neurologist took time 
on an obese patient, especially, to position his 
electrodes at the accurate places -- now, that's 
another -- another thing that -- that many people 
don't think o!, but a neurologist is actually 
sometimes at fault by his techniques of the thing. 
Now, you could then have a situation where he would 
not reveal the actual findings that another neurologist 
would probably be able to scan. So then you're 
dealing with that, too, on a patient, especially as 
obese as her, because you are placing electrodes at 
the points which are e xtremely difficult to locate 
on account of her obesity. (Reinwein Oep., pp. 31-32) 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance 01 

the evidence that the injury of Hay 26, 1978 is causally related 
to the disability on which he now bases his claim. Bodish v. 
Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl•· 
L o . Boggs , 2)6 Iowa .19t,, 18 N.W.2<1 60 (194') A POSSib1llt" 
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is insufficient: a probability is necessary. Burt v. John Deere 
Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (1955). The 
question of causal connection is essentially within the domain 
of expert testimony. Bradshaw v. Iowa Methodist Hospital, 251 
Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need notoe 
couched in definite, positive or unequivocal language. Sondag v. 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expert opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an opinion7:s for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 
N.W.2d 867. See also Musselman v. Centra!Telephone Co., 261 
Iowa 352, 154 N.W.2d 128 (1967). 

Iowa Code se~tion 85.34(1) states: 

If an employee has suffered a personal injury 
causing permanent partial disability for which 
compensation is payable as provided in subsection 2 
of this section, the employer shall pay to the 
employee compensation for a healing period, as 
provided in section 85.37, beginning on the date of 
the injury, and until he has returned to work or 
competent medical evidence indicates that recuperation 
from said injury has been accomplished, whichever 
comes fir st. 

Iowa Code section 85.27 states, in part: 

For purposes of this section, the employer is 
obliged to furnish reasonable services and supplies 
to treat an injured employee, and has the right to 
choose the care. The treatment must be offered 
promptly and be reasonably suited to treat the 
inJury without undue inconvenience to the employee. 
If the employee has reason to be dissatisfied with 
the care offered, be should communicate the basis 
of such dissatisfaction to the employer, in writing 
if requested, following which the employer and the 
employee may agree to alternate care reasonably 
suited to treat the injury. If the employer and 
employee cannot agree on such alternate care, the 
commissioner may, upon application and reasonable 
proofs of the necessity therefor, allow and order 
other care. In an emergency, the employee may 
choose his care at the employer's expense, provided 
the employer or his agent cannot be reached immediately. 

ANALYSIS 

The first issue on appeal is whether the ruptured discs for 
which claimant received treatment from Dr. Reinwein were causally 
related to her injury of Hay 23, 1978. Dr. Reinwein, who 
performed a laminectomy on claimant on September 13, 1980, 
testified that a trauma incident such as that which occurred on 
May 23, 1978 could have caused her condition. It was Dr. Reinwein's 
opinion that claimant would have experienced back pain radiating 
into the buttock and thigh immediately after the incident which 
caused her condition of ill-being. Claimant has testified to 
the onset of low back and left leg pain immediately after the 
Hay 23, 1978 incident and denies any other incident of trauma 
subsequent to that date which could account for any of her 
continuing symptoms. When Dr. Kreiter examined claimant in 
September of 1978 he noted that claimant had had complaints of 
low back pain since the Hay 23, 1978 incident, with discomfort 
extending from the low back into the left buttock, and at times 
to the foot and ankle. Dr. Kreiter's notes from November of 
1978 indicate that claimant's condition had not improved. Dr. 
Russo treated claimant from May through July of 1979, noting 
during the initial examination that claimant complained of back 
pain radiating into her lower extremities, primarily into the 
anterior thighs. Dr. Dasso examined claimant in January of 
1980, at which time he suspected a possible protruding inter
vertebral disc. While the existenc e of ruptured discs was not 
confirmed until the myelographic study in September of 1980, the 
symptoms suggesting disc problems have continually plagued 
claimant since Hay 23, 1978. 

The first prong of defendants' argument is that if claimant 
had sustained a disc inJury in May of 1978, it would have 
appeared during Dr. Russo's examination of claimant in 1979. 
This argument is severely diluted in light of the failure of Dr. 
Russo to perform a myelogram or to take x-rays of c laimant's 
back despite symptoms suggesting one or more protruding discs. 
Instead, Dr. Russo relied solely upon an EMC study in formulating 
his opinion that no physical findings existed which correlated 
with claimant's symptoms. The testimony of Dr. Reinwein as to 
the unreliability of an EMC study, particularly when carried out 
on an obese patient without the aid of a neurologist, further 
detracts from Dr. Russo's opinion. 

The second prong of defendants' argument is that claimant's 
ruptured discs actually resulted from a fall down stairs in 
February of 1979, as was disclosed in the history reported by Dr. 
Reinwein. The occurrence of such an incident in 1979 was 
expressly rebutted by claimant and inconsistant with histories 
recorded by all other practitioners who examined c laimant. Of 
some significance is the Qmission for Dr. Reinwein's history of 
any reference to the 1975 incident in whic h claimant fell down 
stairs. In light of the fact that the overwhelming bulk of the 
evidence suggests that no such incident did, in fa c t, occur in 
1979, the reference made thereto in Dr. Reinwein's history 
appears to b~ an erroneous entry. The deputy's finding that 
claimant's rup,ured discs were causally related to her injury of 
Hay 23, 1978 is affirmed. 

The second issue on appeal is whether claimant is entitled 
to further temporary total disability/ healing period benefits 
beyond July 17, 1979. Because the condition for which claimant 
received treatment Crom Dr. Reinwein has been found to be 
causally related to the injury of Hay 23, 1978, claimant is 
entitled to healing period benefits from the ~ate of her hospital
ization on September 9, 1980 to her return t< aork on February 

1, 1981. In addition, claimant is entitled to healing period 
benefits from her rehospitalization on September 27, 1981 until 
his treatment from Dr. Reinwein ended on March 3, 1982. 

The final issue on appeal is whether the medical expenses 
that were ordered to be paid by defendants were authorized under 
section 85.27 . It appears that claimant was paid temporary 
total disability benefits from June 2, 1978 through July 17, 
1979. It is noted that the date the benefits were cut off came 
shortly after Dr. Russo's determination that claimant did not 
suffer from nerve root compression or ruptured discs. Under 
such circumstances, it was not unreasonable for claimant to have 
interpreted such action by defendants to be an unwillingness to 
provide further benefits of any nature, including medical 
treatment. As such, it was not unreasonable for claimant to 
enlist the services of Dr. Reinwein without first consulting 
with defendants. The deputy's order that defendants pay the 
medical bills associated with treatment rendered by Dr. Reinwein 
is affirmed. 

FINDINGS OF FACT 

1. Claimant worked as a laborer for Ralston Purina Company. 

2. Claimant inJured her back in a work related accident on 
Hay 23, 1978. 

3. Claimant was paid temporary total disability benefits 
from June 2, 1978 through July 9, 1978. 

4. Claimant has not experienced any incident of physical 
trauma subsequent to May 23, 1978. 

5. Claimant has experienced low back pain radiating into 
the buttock, thigh, and left lower extremity since Hay 23, 1978. 

6. Claimant entered the hospital on September 9, 1•80; and 
underwent a laminectomy on September 13, 1980. 

7. Claimant was released to return to work on February 1, 
1981. 

8. Claimant reentered the hospital on September 27, 1981 
for additional surgery related to the earlier laminectomy. 

9. Claimant remained under medical care until March 3, 1982. 

10. Claimant suffered from ruptured discs in her back prior 
to her two surgeries. 

11. The ruptured discs for which claimant received treatment 
were the result of the Hay 23, 1978 accident. 

12. Claimant is 35 years old. 

13. Claimant has not been able to return to her work at 
Ralston Purina Company. 

14. Claimant has sustained an industrial disability of 40 
percent of the body as a whole. 

CONCLUSIONS OF LAW 

Claimant has sustained the burden of proving that the 
treatment she received from Dr. Reinwein was causally connected 
•to her injury of Hay 23, 1978. 

Claimant is entitled to permanent partial disability for 200 
weeks and healing period benefits for 43.142 weeks. 

Claimant is entitled to payment for medical expenses incurred 
from treatment received by Dr. Reinwein. 

THEREFORE, the decision of the deputy is affirmed. 

WHEREFORE, it is ordered: 

That defendants pay claimant an additional healing period of 
forty-three point one hundred forty-two (43.778) weeks at the 
weekly rate of one hundred eighty-eight and 72/100 dollars ($188. 
7 2). 

It is f u rther ordered that beginning on March 3, 1982 
defendants pay the claimant a two hundred (200) week period of 
permanent partial disability at the weekly rate of one hundred 
eighty-eight and 72/100 dollars ($188.72). 

It is further ordered that defendants pay the claimant the 
following medical expenses she has incurred as necessary to 
treat the industrial ,njury under review: 

Moline Radiology Associates 
Anesthesiology 
William D. Reinwein, H.D. 
Moline Public aospital 

$ 50.00 
82.00 

3,174.00 
J,918.10 

Costs are charged to the defendants in accordance with Rule 
500-4.33 and shall include an expert witness fee of one hundred 
fifty dollars ($150) payable to William D. Reinwein, H.D., in 
accordance with the provisions of section 622.72, Code of Iowa. 

Signed and filed this 12t h day of October, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

STEVEN A. WIELAND, 

Claimant, rile No. 604660 

vs. 
R E V I E W -

POSPISIL PAINTING, 

Employer, 

and 

LIBERTY MUTUAL IIISUAAIICE 
COMPANY, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

R E O P E II I II G 

D E C I S I O 11 

This matter came on for hearing at the Linn County Courthouse 
in Cedar Rapids, Iowa on September 6, 1983 at which time the 
case was fully submitted. 

A review of the commissioner's file reveals that an Employer's 
Ftrst Report of InJury was filed Septemer 12, 1979. A memorandum 
of agreement calling for the payment of $163.18 in weekly 
compensation was filed October 11, 1979. A f1nal report was 
filed April 3, 1981 indicating that claimant was paid 19 3/7 
weeks of temporary total disabtlity compensat1on. The record 
consists of the test1mony of the claimant; claimant's exhibits 1 
and 2; and defendants' exhibit A. 

ISSUE 

The sole issue for resolut1on 1s the nature and extent of 
healing period and permanent partial disability. 

STATEMENT OF THE EVIDENCE 

Claimant, age 24, was employed by Pospisil Paint1ng on 
August 27, 1979. On that date he was cleaning a paint gun when 
1t went off causing scarr1ng of hts right index finger, r1ght 
palm, and a portion of his right wr1st. He was originally 
treated by Martin Roach , M.O., a Cedar Rapids orthopedist. The 
wound required excision and drainage on at leaat three d1fferent 
occasions. Claimant was lett with rather heavy scarr1ng ot tne 
palm of the hand and index finer which was producing tightness 
and constracture of the index finger limiting its motion. 
Claimant then saw Thomas J. Pauly, H.O., a plastic surgeon. He 
performed surgery on April 4, 1980 in the form of an excision of 
the scar of the hand and revising this wtth multiple •z-plasties" 
to release the contracture. Claimant was seen by Dr. Pauly on 
November 29, 1982. At that time Dr. Pauly reported that claimant 
had had complete release of the previous contracture involving 
his index finger. He appeared to have 100 percent range of 
motion of the digit and complete return of function of his hand. 
The scarring remained. 

On June 21, 1981 claimant reached "maximum healing capacity• 
(exhibit lJ. A reported dated June 21, 1982 (apparently from Or. 
Roach) indicated that claimant could extend his MP joint to 
about 5°. Claimant also noted some numbness in the ulnar side 
of the finger. Or. Pauly stated that healing from surgery would 
be at least one year (after surgery) (exhibit 2). 

Claimant testified that he returned to work full-time in May 
1981 after having worked part-time earlier. Claimant testified 
that his condition stabilized at about the time of his last 
appointment in November 1982. Claimant complains of hand, wrist 
and arm problems. Claimant also indicated that he missed a 
scheduled appointment in June 1982. He testified that he was 
never specifically told to return to work. Claimant became 
employed as a food service manager and was the manager at 
Creighton University. 

On cross-examination, claimant testified that he went to 
school at Luther College in Decorah in January 1980. He stated 
that he saw no physician for his hand from Hay 29, 1980 until 
June 21, 1982. Cla1mant testified that he was at college in 
August 1980 and started with Saga Food in Omaha in May 1981 for 
slightly over a year. He came back to Cedar Rapids. In November 
1982 he became employed as a loan officer for a credit company. 
Claimant indicated that he was a part-time student at Coe 
College from May 1980 to ~ugust 1980. He received hig degree in 
May 1981 from Coe College. 

APPLICABLE LAW 

l. Sections 85.3 and 85.20 , Code of Iowa, provide this 
agency with jurisdiction in workers' compensation cases. 

2. By filing a memorandum of agreement it is established 
that an employer-employee relationship existed and that claimant 
sustained an injury arising out of and in the course of employ
ment. Freeman v. Luppes.Transport Co., 227 N.W.2d 143 (Iowa 
1975). This agency cannot set thls memorandum of agreement 
aside. Whltters , Sons, Inc. v. Karr, 180 N.W.2d 444 (Iowa 
1970). 

3. Section 85.34(1), Code of Iowa, states: 

lf an employee has suffered a personal injury 
causing permanent partial disability for which 
compensation is payable as provided in subsection 2 
of this section, the employer shall pay to the 
employee compensation for a healing period, as 
provided in section 85.37, beginning on the date of 
injury, and until the employee has returned to work 
or it ls medically indicated that significant 

improvement from the injury ls not anticipated or 
until t he employee is medically capable of returning 
to employment substantially similar to the eJIIPloy
ment in which the employee was engaged at the time 
of injury, whichever occurs first. 

4. Section 85.34 (2J(b), Code of Iowa, provides for the 
payment of 35 weeks of permanent partial disability compensation 
for the loss of an index finger. Section 85.34 (2)(1), Code of 
low~, provides for the payment of 190 weeks of permanent partial 
disability compensation for the loss of a hand. Sectton 85.34 (2)( 
provides for the payment of 250 weeks of permanent partial 
disability compensation for the loss of an arm. 

5. In Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 
1983) it was established that the loss of a scheduled member 
entitled claimant to recover permanent partial disability 
pursuant only to the terms of the statute. The elements of 
industrial disability are not to be considered in the recovery 
due. 

ANALYSIS 

The first issue to be determined in this case is the e xtent 
of permanent partial disability due to the claimant. It is 
clear to me from my own observation that claimant's inJury is 
permanent. This observation, coupled with the med1cal evidence, 
supports such a finding. The problem is whether the permanent 
disability is conf1ned to the index finger, the hand, or the arm. 
The law tells us we can go no further than the scheduled member. 
No industrial disability can be awarded. Or. Pauly's report of 
December 6, 1982 indicates that clatmant had a complete release 
of the index finger contracture. However, when I observed 
claimant's hand, I did observe contracture of i t. Claimant's 
scar extends from the right 1ndex finger to wrist. The permanency 
1n this case e xtends past the hand and wrist into the arm. 
Considering my observations it will be found that claimant's 
impairment is permanent to the extent of five percent of the arm. 

Because the injury has been found to be permanent, the next 
thing to be determined is the amount of healing period due 
claimant. The record indicates that claimant starting missing 
work on August 28, 1979. Or. Pauly released claimant to return 
to work on Hay 29, 1980. when one observes the medical records 
submitted in the case, one notes that the active treatment 
ceased at that time. Healing period compensation will be 
awarded from August 28, 1979 through ~ay 29, 1980. 

The parttes stipulated that the rate of compensation is $163.18, 

F INDIIIGS OF FACT 

l. Claimant was employed by defendant Pospisil Painting on 
August 27, 1979. 

2. Claimant was hurt while working on August 27, 1979. 

3. Defendants filed a memorandum of agreement concerning an 
August 27, 1979 injury. 

4. The inJury of August 27, 1979 caused permanent impairment , 

5. The permanent impairment caused by the August 27, 1979 
injury is five percent of the arm. 

6. Claimant reached maximum medical recuperation on May 29, 
1980. 

7. The rate of compensation is one hundred sixty-three and 
18/100 dollars ($163.18), 

CONCLUSIONS OF LAW 

1 . This agency has jurisdicton of the parties and the 
subjec t matter. 

2. Claimant sustained an injury arising out of and in the 
course of employment on August 27, 1979. 

3. Defendants will be ordered to pay unto claimant thirty-nine 
and three-sevenths (39 3/7) weeks of healing period compensation ) 
at the rate of one hundred sixty-three and 18/100 dollars (Sl6J.1B 
per week r.efendants are to receive cred1t for compcnsat1on 
already paid. 

4. Defendants will be ordered to pay unto claimant twelve 
and one-half (12 1/2) weeks of permanent partial disability 
compensation at the rate o! one hundred si xty-three and 18/ 100 
dollars ($163.18) per week. 

IT IS THEREFORE ORDERED that defendants pay unto claimant 
thirty-nine and three-sevenths (39 3/ 7) weeks of healing per1od 
compensation at the rate of one hundred s1xty-three and 18/ 100 
dollars ($163.18) per week. 

r•r IS FURTHER ORDERED that defendants pay unto claimant 
twel ,e and one-half (12 1/2) weeks of permanent partial disability 
compensation at the rate of one hundred sixty-three and 18/100 
dollars ($163.18) per week. 

Interest is to accrue on this award from the date of this 
decision. 

Costs of this proceeding are taxed aga1nst defendants. 

A final report shall be filed upon payment of this award. 

Signed and filed this ,d 7 day of February, 1984 . 

JOSEPH H. BAUER 
OEPUT~ JNOUSTRIAL COHMISSIONER 
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BEFORE TBE IOWA INDUSTRIAL COMM ISSIONER 

GEORGE WILLIS, 

Claimant, 
vs. 

RUAN TRANSPORT CORPORATION, 

Employe r , 

and 

CAR~IERS INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

File No. 712206 

A R B I T R A T I O N 

D E C I S I O N 

This is a proceeding 1n arbitration brought by George 
Willis, claimant , against Ruan Transport Corporation, empl oyer, 
and Carriers I nsurance Company, insurance carrier, defendants, 
to recover benefits under t he Iowa Workers' Compensation Act for 
a n alleged i nJury of August 25, 1982 . It came on for hearing on 
Xarch 7, 1984 at the Cerro Gordo County Courthouse in Mason 
City, Iowa. It was considered ful l y submitted on March 9, 1984. 

The industrial commissioner ' s file shows a first report of 
inJury filed September 1, 1982. A denial of compensability was 
filed on September 15 , 1982. 

At the time of hearing the parties stipulated to time off 
work from August 26, 1982 to January 3 , 1983, to the fairness of 
medical e xpenses and to claimant's ent i tlement 1n the event of 
an award to ten percent permanent partial disability. 

The r ecord in this matter cons i sts of t he testimony of 
claimant , Di xie Jane Will i s, Richard Charles Gladish , Daniel 
Dean Hartwell, and Gene Al l en LaBounty; claimant's e xhibit l, a 
series of medical expenses; defendants' exhibit A, a letter from 
s. J. Laaveg , H. O. , dated January 12, 1984 ; defendants' e xhibit 
8 , office notes f r om Or . Laaveg dated December 9, 1983; defendants' 
exhibit C, a letter f rom Or. Laaveg dated March 9, 1983; defendants ' 
exhibit o, off i ce notes from Dr . Laaveg dated March 9, 1983; 
defendants ' exhibit E, a letter from or. Laaveg dated December 
9, 1982; defendants' e xhibit F, office notes from Or. Laaveg 
dated December 9, 1983; defendants' e xhibit G, a letter from or. 
Laaveg dated August 18, 1983; defendants' exhibit H, office 
notes from Or . Laaveg beginning November 3, 1982; defendants' 
exhibit I, office notes from or. Laaveg beginning February 23, 
1983; defendants' e xhibit J, office notes from or. Laaveg 
beginning May 18, 1983; defendants' exhibit K, a letter from Or. 
Laaveg dated November 24, 1982; defendants' exhibit L, office 
notes from Dr. Adams beginning with January 27, 1977; defendants ' 
e xhibit ~, a report from Donald C. Berge, H.O., dated September 
9, 1982; de f endants' exhibit N, a l ette r from Or. Berge dated 
November 22, 1982 and office notes from Or. Laaveg. 

ISSUES 

The issues in this matter are whether or not claimaht's 
injury arose out of and in the course of his employment; whether 
or not there is a causal relationship between claimant ' s injury 
and his present disability; and whether or not claimant is 
entitled to permanent partial disability or healing per i od 
benefits. Claimant has rasied the issue of entitlement to 
benefits under Iowa Code section 86.13. 

STATEMENT OF THE CASE 

Six foot one inch 45 year old married clai~ant, who in 
August of 1982 weighed 230 pounds, testified to being a truck 
driver for defendant employer since 1970. 

He recalled the circumstances of his alleged injury of 
August 25, 1982 thusly: The dispatcher called him at home at 7:30 
a.m. for a rush load of bulk cement to be taken from Mason City 
to Algona. He selected a tractor with a tri-axle trailer 
attached because he wished for a smoother ride. He did the 
servicing including checking oil, belts, lights and tires and 
installed his radio. He then learned he could not use the 
trailer; so he dropped it and selected a different one which he 
took to the plant for loading. The bills with the load indicated 
i t was a double rush order with a delivery time of 9:00 a.m. He 
left after 8:00. He headed out Highway 18 and was at full 
throttle when he got to the outskirts of Clear Lake. He did not 
note any particular landmarks, but somewhere between Clear Lake 
and Ventura he hit a dip in the road, bumped his head on the 
t~uck roof and bottomed out. He felt or heard a rapid pop in 
>is back. Pain started immediately. He shifted his weight and 
~ressed back against the seat. He continued to Algona where he 
Jnloaded his load using a hose that was rolled up on the back of 
the truck. He was in misery after the incident. He drove with 
>ne foot in the vent hole, sitting on his left side with his 
>ack pressed against the seat. 

When he got to the terminal, he fueled his truck. Re asked 
.he dispatcher for an accident form. The dispatcher wanted him 
. o take another load. Be got an order and went to the silo 
•here he was third in line. His back felt worse. A co-employee 
1uggested he should go home. He called the dispatcher and told 
1er he was goinq to the doctor. A co-employee took him home. 
le laid on the tloor. His spouse came in and called the doctor. 
le saw Dr. Berge and then Or aaveg. 

Claimant explained bottoming out by saying that when a 
river's full weight hits the seat if the seat is not full of 
ir the driver will hit the floor. Air in the seat is controlled 

'Y squeezing a trigger on the left side to get air into an air 
ag. Inflating the bag will make the seat sol id and elevate the 
river. He said tha t routinely he would sit in the seat , get it 

to a comfor t able inf l a tion and then usua l ly he would not make 
furthe r adjustment . Another sea t adjustment cal l ed the foreaft 
bar allows movement o f t he back cushion to reduce back slap . He 
had his seat set t o float . He e s tima t ed he had head clearance 
of si x inches. 

Clai mant test i fied t hat t he ride in the truck is terrible 
and t hat the d river is pounded. He not ed that trucks set up with 
a fif t h wheel mounted on the frame are particularly bad with t he 
f ront end "coming do wn just like a sledgehammer.• 

Claimant c la i med that Highway 18 "bas always been a'mess " 
wi t h bumps and dips a l though there we r e no particular t h i ngs he 
watched out fo r . Be did not recall hitting any object in the 
road. Be d i d not not i ce anything dif f erent about the highway on 
August 25 , 1982. He suspected t ha t he might have been injured 
at a spot where there had been an old cul vert. 

Claimant acknowledged s pending more time dr i ving bulk trucks 
than fla t beds. He said tha t he always went as fas t as t he 
governor on the truck would a llow. He thought speed on the 
truck would range from 56 to 62 mi les per hour . 

Cl aimant reported re t u r n i ng to work on January 4, 1983. 
After a l ayoff until late February be was able to work reg u larly. 

Dix ie Jane Wi l lis , claimant's s pouse of 26 years, remembered 
the events of August 25, 1982 as follows: She t ook cla i ma nt to 
work after a routine night the evening bef ore. Be was fine. 
She did errands and had coffee with a friend. She was surprised 
to find her husband at home when she returned t o the house. He 
looked pale. Be seemed to be 1n pain. Be had t rouble get ting 
up from the floor . He told her to cal l the doc t or . 

Richard Charles Gladish, terminal ma nager for defendant 
employer, recalled seeing claimant coming back from the s i los.. , 
The witness was upse t because it was a busy time. The dispatcher 
told him that claimant had hit a bump and injured himself. 
Gladish thought that something d i d not seem right and he con t acted 
insurance adjustor LaBounty to investigate the claim. Hore 
specif1caly he asked LaBounty to r i de in the same unit down the 
same highway carrying the same amount of product . Hartwell, a 
driver, was chosen to drive the adJustor and instructed to go 
full out. 

The witness acknowledged having another d r iver injured by 
bitting his head on the top of truck. Re agreed that the trucks 
run rough. He admitted that his relationship with claimant had 
not been the best in that claimant has fi led grievances and has 
had grievances filed on bis behalf by the union. 

Daniel Dean Hartwell , who has wor ked for defendant employer 
for nea rly ten years testified that he was asked to make a test 
run. Re was told which tractor and trailer to take and how the 
trailer was to be loaded. Be was directed to pick up LaBounty 
at a truck stop and drive full speed to Ventura and back. 
Because he thought claimant might have been mistaken about where 
the incident occurred, he drove four or five miles past Ventura 
to about three miles from Garner. He thought that he had stayed 
on his side of the highway and had not passed any other vehicles. 
He did not find a bad spot. He did not notice anything about 
the condition of the road that was bad. He did not leave the 
seat. 

Hartwell, who said he had been on Highway 18 on lots of 
occasions, characterized the road as "a little bumpy• and " just 
a rough road." Be stated that the trucks do not " ride that great.• 
He did not take any particular precautions when traveling 
Highway 18 as he did on another route. 

Gene Allen LaBounty, insurance adjuster, claims investigator 
and branch manager at the Mason City office, recollected a call 
from Gladish, who routinely sent him copies of first reports of 
inJury, asking him to check out claimant's claim. 

On September l , 1982 he was picked up by Hartwell with whom 
he rode past Ventura. He saw no humps, niches or ravines in the 
road. He described the road as clear and fairly level with 
little ups and downs. Be observed Hartwell and saw no bad jolts 
or movement because of something in the road. 

Earliest medical evidence shows claimant was seen by or. Adams 
on January 27, 1977 complaining of back trouble. There was pain 
at LS on the right which radiated down the right leg and into 
the right lateral calf area. Claimant gave a prior history of a 
fractured scapula and skull in an accident in 1965 which also 
left him with swelling in the right leg. Claimant's forward 
bending was poor. There was decrease in h i s right ankle jerk. 
Straight leg raising was to 45° on the right and 80° on the left. 
The doctor thought that 'here might be degenerative changes at 
LS on x-ray. He diagno ,ed a sprain in the lumbosacral Joint 
which aggravated arthritis. Claimant was kept off work. 

Claimant was seen through February and allowed to return to 
work on February 28, 1977. 

When claimant was seen in May his lumbosacral pain was gone, 
but he bad mild D-10 tenderness. 

Claimant was seen on February 15, 1978 with a history of 
stepping from his truck, slipping on something, twisting and 
jerking, and experiencing back pain on February 6, 1978. He was 
stiff and sore particularly when he tried to lift a 100 pound 
bag on February 11. Claimant was tender on the right at LS • 
Bis right ankle jerk was absent. Or. Adams diagnosed a lumbosacral 
sprain. Claimant was fitted with a lumbosacral belt. 

On April 28, 1978 Dr. Adams noted the end of the sprain and 
claimant's recovery without additional or new permanent disability. 

Donald C. Berge, H.O., first saw claimant on August 25, 1982. 
Re diagnosed low back paln with radiculitis. 

S. J. Laaveg, M.O., saw claimant on October 4 , 1982 and took 
a history of t wo episodes of back pain before claimant bit his 
head on the ceiling of his truck . Claimant complained of mid 
low back pain which radiated into the posterolateral aspect of 
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the hip. Claimant's weight was cecocded at 270 pounds. Claimant 
was tender to palpation at L4-5 and LS-Sl. He was able to 
focwacd fle x to 70°. Be was tender over the postecolateral 
aspect of the eight gceatec tcochantec. Straight leg raising 
was negative. On x-cay thece was mild degenerative facette 
disease at L4-5 and LS-Sl. Dr. Laaveg's impressions were: • Low 
back pain with rad1cular pain at the posterolatecal aspect of 
the right thigh secondary to workman"s comp. inJucy with mild 
degenerative facette disease at L4 thcu Sl" and " (r]ight greater 
tcochanteclc bursitis.• Claimant was advised to lose weight and 
was placed on an anti-inflallll1latocy. Be was to avoid lifting, 
bending or twisting oc prolonged sitting. 

Claimant was back the next month. He was able to f o rward 
flex to 80°. He was still tender at L4-L5, LS-Sl, the eight 
posterosupecioc iliac crest and the eight greater trochan t er. 

In December claimant's focwacd flexion was to so• . Straight 
leg raising was negative. Claimant was to return to wock for a 
tcial pec,od on January 4, 198). On December 9, 1982 claimant 
was given a ten percent impairment rating. 

Claimant was back to see the doctor on Januarr 19 , 1983 at 
which tlme he complained of discomfort while dc1v1ng especially 
if he had to do l1ft,ng. He was tender at Tl2-Ll, over the 
spinous tips and over the parasp, nous muscle masses. Be was 
neurologically intact and straight leg raising was negatlve. 

Claimant had a CT scan which was recorded by Dr. Laaveg as 
showing a right L5-Sl disc herniation. When claimant was seen 
in late March of 1983 he was still having right-sided sciatica. 
Straight leg raising was positive on the right at 70°. Surgery 
was discussed. 

Claimant was last seen by Dr. Laaveg on December 9, 1983. 
Be told the doctor of dlfficulty riding particularly with 
bouncing JU and down. He compl31ned of aching discomfort in his 
back with rad1at1on into the posterolateral aspect of the thigh 
and hip. Be denied weakness or radiating pain into the leg and 
ankle. Stca1ght leg raising was negative. He forward flexed to 
40°. He was moderately tender at L4-5, LS-Sl and over the right 
posterior superior iliac crest. Claimant was to avoid lifting 
over 50 pounds and sitting in one position foe longer than 60 
minutes. 

On March 9, 1983 Dr. Laaveg wrote: "Mr. "1illis"s (sic) 
explanation of his inJury is logical and is the history that he 
originally gave me which I have no reason to doubt and can 
completely explain his persistent back pain and now the finding 
of a herniated dlsc.• 

APPLICABLE LA"1 AND ANALtSIS 

The first issue to be decided lS whether or not claimant's 
injury arose out of and in the course of his employment. In 
order to receive compensation foe an ln)ucy, an employee must 
establish that the lnJury arose out of and in the course of 
employment. Both conditions must exist. Crowe v. DeSoto Consolidated 
School District, 246 [owa 402, 405, 68 N.A.2d 63 (1955). 

In the course of relates to time, place and circumstance of 
the injury. An inJury occurs in the course of employment when 
it is within the period of employment at a place where the 
employee may be performing duties and while he is fulfilling 
those duties or engaged in something incidental thereto. 
McClure v. un,on County, 188 N.W.2d 283, 287 (Iowa 1971). 

ln addition to establ,shing that his injury occurred in the 
course of his employment, claimant must also establish the 
inJury arose out of hls employment. An injury arises out of the 
employment when there is a causal connection between the conditions 
under which the work is performed and the resulting tnjury. 
Musselman v. Central Tractor Co., 261 Iowa 352, 154 N.W.2d 128 
[1967). The test for ac[sing out of has been described as "when 
there is apparent to the r•tional mind, upon consideration of 
all the c1rcumstances, a causal connection between the conditions 
under which the wock is required to be performed and the resulting 
inJury.• Burt v. John Deere Waterloo Tractor Works, 247 Iowa 
691, 700, - 73 N.W.2d 732, 737 (1955) citing. In re HcNicol, 215 
Mass. 497, 102 N.E. 697 (1913). 

Cla,mant alleges injury when he hit h1s head on the roof of 
the tcuc k and then bottomed out. Claimant testified to six 
inches of head c learance. He is six feet one inch tall and at 
the time of this Incident weighed at least 230 pounds. Claimant, 
Gladish and Hart~ell were in agreement that the r1de ln the 
trucks ls not good. Claimant described Highway 18 as •a mess.• 
Hartwell characterized the road as •a little bumpy" and •1ust a 
,ough road." 

Claimant's spouse corroborated his testimony regarding his 
activities after he left work on August 25, 1982. Claimant gave 
the doctor a history consistent with that to which he testified 
at hearing and the medical evidence generally ls supportive of 
claimant ' s contention. 

Gladish asked LaBounty to investigate c laimant's clalm. 
That probe revealed no peculiarities on the road surface. The 
test duplicated the route and the amount of product. It was 
made in the same unit. It occurred fairly close ln time to 
claimant's alleged incident. However, even that close proximity 
did not rule out either repairs to the highway or changes due to 
late sul!ll1ler heat. Other variables include adjustment of the 
seat and the improbability of being able to drive on the exac t 
same portion of the highway claimant traversed. The most 
outstanding discrepancy in testing, however, was the physic al 
stature of the test driver compared with that of claimant. 
There is no evidence of any other source of injury to claimant. 

The record viewed as a whole supports the f1ndlng that 
c laimant's injury arose out of and in the course of his employment. 

The c laimant has the burden of proving by a preponderance of 
the evidence that the injury of August 25, 1982 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Pischec 1 Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 

possibility is insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor wo rks, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
withi n the domain of expert testimony . Bradshaw v. Iowa Methodis_ 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

Again medical evidence supports claimant's claim. Re had 
some prior back problems, but those healed with no permanent 
impairment. 

At the time of hearing the parties stipulated t o a healing 
period running from August 26, 1982 to January 3, 1983 and to a 
ten percent industrial disability in the event claimant's injury 
was found to have arisen out of and tn the course of his employ
ment. Those stipulations wi ll be followed in the ocdec. 

The parties were unable to reach an agreement as to rate in 
the event of an award. Applicable wage information was sub
mitted. towa Code section 85.36 provides in pertinent part: 

The basis of compensation shall be the wee kly 
earnings of the inJured employee at the time of the 
injury. weekly earnings means gross salary, wages, 
or earnings of an employee to wh i ch such employee 
would have been entitled had he worked the customary 
hours foe the full pay period in which he was 
inJured, as regularly required by his employer foe 
the work or employment for which he was empl oyed, 
computed or determined as follows and then rounded 
to the nearest dollar: 

6. In the case of an employee who is paid on a 
daily, or hourly basis, or by the output of the 
employee, the weekly earnings shall be computed by 
dividing by thirteen the earnings, not including 
overtime or premium pay, of said employee earned in 
the employ of the employer in the last completed 
period of thirteen consecutive calendar weeks 
Immediately preceding the injury. 

This agency has determined that 85.36 must be read in light 
of the unnumbered paragraph and that partial weeks ace not to be 
considered. Schotanus v. Command Hydraulic, Inc . , I Iowa 
Industrial Commissioner Report 294 (1981). Vacation periods 
have been ignored 1n selecting the thirteen weeks to be used for 
rate purposes. Lewis v. Aalf's Hanufacturing Co, I Iowa Industrial 
Comm1ssioner Report 206 (appeal decision 1980) (district court 
affirmed). 

Ignoring weeks in which claimant received vacation pay and a 
partial week, claimant's earnings for the prior thirteen weeks 
are found to be $9,360.13 or $720.01 weekly. Claimant is 
married and has shown entitlement to four exemptions at the time 
of his injury. His rate is found to be $406.08 pee week. 

Claimant has raised the applicability of Iowa Code section 
86.13 to his case. That section provides in pertinent pact: 

If a delay in col!ll1lencement or terminat i on of 
benefits occurs without reasonable oc probable 
cause or excuse, the Industrial commissioner shall 
a ward benefits in add1t1on to those benef1ts 
payable under this chapter, or chapter 85, SSA or 
859, up to flfty percent of the amount of benefits 
that were unreasonably delayed oc den1ed. 

An additional five percent weekly foe the time of the 
heal,ng period will be awarded on the basls of defendants' 
unreasonable delay in commencing payment of benefits. 

There was seemingly some dissension between claimant and 
Gladish prior to this incident. Although under some circumstance, 
that might make the investigation of claimant's claim reasonable, 
in this instance it does not. Gladish had another driver who 
was injured in the same manner by hitting his head on the roof 
of his truck. He knew the trucks were cough riding. Ris 
testing duplicated a number of factors but there were several 
ways as pointed out above in which the testing was fault¥· 
Additionally, thece was nothing to suggest claimant's inJury 
outside his employment. Reports and letters from the doctor are 
consistent with claimant's statements regarding his injury. 

There were no ambiguities and inconsistencies in claimant's 
claim. Withholding benefits was arbitrary and unreasonable. 
The five percent award based on Iowa Code section 86.13 will be 
attached to healing period only. Although the evidence presented 
clearly relates claimant's permanent impalemen t to h i s in)ury, 
defendants will be given the benefit of the doubt as to whether 
oc not a failure to pay permanent disability also was unreasonablt 
Claimant had prior back troubles and conceivably some portion of 
his impairment might have been related to those difficulties or 
to a preexlsting arthritis rather than to his injury. 

FINDINGS OF PACT 

WHEREFORE, IT IS FOUND: 

That claimant 1s six feet one inch tall and weighed at least 
230 pounds on August 25, 1982. 

That claimant had approx imately six inches of head clearance 
in his truck. 

That on August 25, 1982 claimant was traveling at full speed 
on Highway 18. 

That on August 25, 1982 claimant hit his head on the roof of 
his truck and bottomed out. 

That claimant sought medical treatment on the date of this 
incident. 

That claimant had a sprain in th~ lumbosacral joint in 
January of 1977 which aggravated his arthritis and kept him off 
work. 

I 
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That cla imant had a second lumbosacral sprain 1n February of 
1978 which resulted in his being fitted with a lumbosacral belt. 

That claiinant has an impairment rating of ten percent . 

That claimant 1s to avoid lifting over fifty pounds and 
sitting in one position for longer than an hour. 

That cla imant is married and was at the time of his injury 
entitled to four e xemptions. 

That c la imant had earnings in the thirteen weeks prior to 
his injury of $9,360.13 or average weekly earnings of $720.01. 

That defendants' failure t o pay claimant compensation was unreasonable. 

CONCLUSIONS OF LAli 

THEREFORE, IT IS CONCLUDED: 

That claimant had an injury arising out of and in the course 
of his employment on August 25, 1982 . 

That there is a causal connection between claimant's injury 
of August 25, 1982 and his present disability. 

That claimant is entitled to healing period benefits from 
\01ust 26, 1982 to January 3, 1983. 

That claimant 1s entitled to permanent partial industrial 
lisability of ten percent. 

That claimant is entitled to an additional five percent in 
>enefits during the time of his healing period pursuant to Iowa 
: ode section 86 . 13. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants pay unto claimant healing period benefits 
com August 26, 1982 to January 3, 1983 at a rate of four 
undred six and 08/100 dollars ($406.08). 

That defendants p!y unto claimant permanant partial industrial 
ieability for fifty (50) weeks at a rate of four hundred six 
nd 08/100 dollars ($ 406.08) with payments to commence on 
anuary 4 , 1983. 

That defendants pay unto claimant an additional twenty and 
0/100 dollars ($20.30) per week for the period from August 26, 
982 to January 3, 1983. 

That defendants pay amounts due and owing in a lump sum. 

That defendants pay interest pursuant to Iowa Code section 5.30. 

That defendants pay costs pursuant to Industrial Commissioner Jle 500-4 .33 . 

That defendants file a final report in sixty (60) days. 

Signed and filed this /5kay of Ma rch, 1984. 

JUDITH ANN HIGGS 
DEPUTY INDUSTRIAL COHHISSIONER 

Bl!PORE TRE IO.IA INDUSTRil>.L CO'IMISSIONER 

l'IER WOOD, 

Claimant, 

I • 

,R'IERS COOP ELEVl>.TOR OP 
11>.'11>., IOWA, 

Employer, 

d 

RNLANO MUTUAL INSURANCE 
HPANY, 

Insurance Carrier, 
Defendants. 

Pile No. 692307 

A P P E A L 

0 E C I S I O N 

Claimant appeals from a proposed arbitration decision in 
ich he was denied benefits for an alleged inJury arising out 
and in the course of employment in September of 1981. The 
ord on appeal consists of the pleadings; the • ranscript of 
arbitration proceeding together with claima,t s exhibits l 

•ough 11 and defendants' e xhibits A through D; and the briefs 
j argwaents of the parties. Appellant has reques t ed oral 
tu■ent which ia denied. 
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ISSUES 

Claimant appellant contends the deputy was in error in 
finding (3) that the injuries were not incur red in the course of 
claimant ' s employment and (b) that there is no relationship 
between the injury and cla imant's disability, 

REVIEW OF THE EVIDENCE 

The parties stipulate that the applicable rate of ¢ompensation 
is $176 per week. They further agree that claimant ' s last day 
of employment with defendant employer was October 26, 1981. 
(Transcript, pages 2-3) 

Claimant was 40 years old at the t ime of the hearing and has 
a ninth grade education. Re is married and has five children at 
home . (Tr., pp. 9-11) His previous employment has included 
farm1ng, carpent r y and truck d riv ing. (Tr., p. 12) Claimant 
suffered & compensable back injury in 1975 while wor king for 
another employer. Be was treated for approximately one year, 
and a f,ve percent permanent disabi lity was determined. (Tr., 
pp. 16-17) Following claimant 's release from medical treatment, 
he hauled crops for his father -in-law. In the spring of 1976 
claimant began working for defendant employer as a truck driver 
and laborer. (Tr., pp. 17-23) Claimant's work duties included 
unloading 65 pound bags of beans from his truck. Claimant 
testified he suffered soreness in the muscles of his back but 
h3d no extraordinary problems in his back or legs. (Tr., pp. 
24- 25) Claimant stated that during harvest season he worked 
seven days a week. (Tr., p. 25) In September of 1981 claimant 
was unloading wet corn at the elevator. Re testified that he 
was attempting to pry open a tailgate when he felt a pulling and 
burning sensation that ran from his lower back to his left 
shoulder. (Tr., pp. 28-30) Claimant continued to work that d~y 
and for the next several weeks. (Tr., pp. 30-33) Claimant 
stated the pain in his back became worse and he advised his 
employer of his injury. (Tr., pp. 31-32) On October 26, 1981 
claimant visited his family doctor and did not report for work. 
Bis employment was terminated by defendant employer on that day. 
(Tr., p. 34-35) Claimant was treated by Robert Roth, M. O., for 
"tenderness in the region of the sacroiliacs (sic) and lumbar 
spine." (Report t l, January 19, 1982) Or. Roth prescribed 
aspirin and heat application and referred claimant for a CT scan. 
(Report Jl) Claimant testified he also consulted a chiropractor 
for treatment. (Tr., pp. 43-44) Claimant again visited Or. Roth 
on November 24 , 1981 with compl aints of pain in the lower back 
and numbness in the left leg. Dr. Roth found evidence of spasm 
of the muscles of the lumbar region but no limitation of motion 
or loss of strength in the lag. (Report t l) Dr. Roth prescribed 
Butazolidin and Flexeril and ordered a CT scan, which had not 
yet been performed. (Report tl ) The CT scan suggested a 
bulging of the disk between the third and fourth lumbar vertebrae. 
Claimant was referred to Walter Eckman, M.D., a neurosurgeon , 
for further evaluation . (Report 11) Dr. Ec kman found indication 
of a possible disc herniation, L-3/4 on the left. (Defendants ' 
Ex. B, p. 5) Claimant was admitted to the hospital on January 
12, 1982 for add1tional testing which included an EEG and CT 
scan of the brain and a lumbar myelogram. (Def . l!x. B, p. 6) 
The EEG showed slight abnormality; the CT scan and myelogram 
results were normal. Following the adminis t ration of the 
myelogram, claimant e xperienced seizures. (Def. Ex. e., p. 6) 
Claimant was dismissed on January 14 , 1982 with a discharge 
diagnosis of rad1cular and leg pain of uncertain etiology and 
seizures following Hetrizamide myelogram. Dr. Eckman prescribed 
Oilant1n for the seizure problem. (Report 18, Marian Realth 
Center Records) In March claimant visited Or. Eckman for a 
follow-up examination. Dr. Eckman continued claimant on Dilantin 
and e xamined claimant again in July 1982 for continuing lower 
back pain. A second CT scan of the lumbar spine was performed 
in September 1982 and yielded results of no abnormality of the 
osseous structures. (Cl. Ex. l) Or. Eckman was unable to 
identify a cause for claimant's pain and did not recommend 
surgery for disc herniation. (Def. Ex. B, pp. 12-13) Claimant 
was examined in January of 1983 by Dennis Nitz, M.o., a neurologist, 
for evaluation of continued seizure activity. (Def. Ex. A, p. 5) 
or. Nitz testified that the results of his exam were normal and 
claimant had full range of motion in his back. A sleep deprived 
EBG produced normal results. (Def l!x. A, pp. 6-7) Dr. Nitz 
stated that claimant reported that he had no seizure problems 
prior to the January 1982 myelogram, but claimant may have had 
underlying seizure tendency prior to the test. Dr. Nitz stated 
that the Amipaque dye used in the myelogram could have been the 
cause of claimant's initial seizures, but it was unusual for the 
seizures to continue. (Def. Ex. A., pp. 9-10) Dr. Nitz indicated 
that other causes of claimant's continued seizures could b~ 
previous heavy use of alcohol and some family history of seizures, 
although seizures were not usually hereditary. (Def. ex. A, p. 10) 

Claimant testified toat he has not worked since he left the 
employ of defendant. (Tr., p. 49 ) Be stated that his seizures 
continued until the spring of 1983. (Tr., p. 63) Claimant 
presently takes five Dilantin a day in addition to medication 
for his back and • nerves. • (Tr., p. 62) He stated that he is 
able to hoe in his garden and pull weeds, but rests after 
activity. The Dilantin makes him sleepy and sick and he sleeps 
for an hour after taking it. (Tr., p. 64 ) 

Patricia '1ood, wife of claimant, testified that following 
the October 1981 injury, claimant could not get around well and 
couldn't lift anything heavy. Claimant is unable to help around 
the house and gets sick when he works in the garden. (Tr., pp. 97-100) 

James Werling, manager for defendant employer, testified 
that claimant was an excellent worker but on three previous 
occasions had not came to work during the busy harvest season 
and had been threatened with job loss. Mr. Werling explained 
that company policy prohibited vacation time during the harvest 
season. (Tr., pp. 118-120) Prior to the week claimant was 
terminated, he had not reported for work until Tuesday. Claimant 
finished out the week and on the following Monday, October 26, 
claimant sent word that he was sick. Mr. Werling did not 
believe claimant and terminated him for again failing to report 
for work on time. (Tr., pp. 123-125) Hr. fferling testified 
that up until his date of termination, claimant had been carrying 
out his normal work duties. (Tr., pp. 119, 130) 

APPLICABLE LAW 
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. Claimant has the burden of proving by a pr eponderance of the 
evidence that he received an injury in September 1981 which 
arose out of and in the course of hi s employment. McDowell v. 
Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. 
Central Tel~hone Co., 261 Iowa 352, 154 N.W.2d lI'eTff~°J). 

A determination that an injury •arises out of• the employment 
contemplates a c ausal connection between the conditions under 
which the work ~as performed and the resulting injury; i.e., the 
in3ury followed as a natural incident of the work. Musselman, 
261 Iowa 352, 154 N.~.2d 128; Reddick v. Grand Union Tea Co., 
230 Iowa 108; 296 N.W. 800 (1941). 

. The words "in the course of" refer to the time and place and 
circumstances of the injury. McClure v. Union et al. Counties, 
188 N.W.2d 283 (Iowa 1971); Crowe v. DeSoto Consol. Sch. Dist., 
246 Iowa 402, 68 N. W.2d 63 (1955). -

The claimant has the burden of proving by a preponderance of 
the evidence that the injury in September 1981 is causally 
related to the disability on which he now bases his claim. 
Bodish v~ Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. OL Boggs, 236 Iowa 296 , 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. 
Burt v. John Deere Wat~o Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Bospital, 251 Iowa 375, 101 N.W.2d 167 (1960). - --

ANALYSIS 

Based upon the foregoing princ i ples and the evidence presented, 
the claimant has failed to prove an in3ucy which arose out of 
and in the course of his employment. The fact that claimant was 
suffering muscle spasms and discomfort in the fall of 1981 is 
undisputed by the medical evidence. It is not sufficient, 
however, that claimant merely demonstrate a medical condition. 
Be . must also show that such condition resulted from work activity. 
evidence of this necessary causal relationship has not been 
offered. Claimant has pin-pointed a particular incident in 
September while trying to open a tail gate at work as the onset 
of his complaint. ne offered no corroborating testimony to such 
injury nor did he make a report of the incident to his employer 
at the t ime it occurred. Instead, claimant continued his 
regular work duties of lifting and unloading and did not seek 
medical t r eatment until October 26, 1981, immediately following 
his employment termination. At that time, or. Roth found 
indications of "tenderness• in the lumbar region and recommended 
a CT scan, advise which claimant apparently did not take. 
Although claimant bas stated that bis back problem persisted and 
he rece1ved continuing chiropractic treatment for it, no reports 
as to that course of treatment have been offered, and it was not 
unt i l late November that claimant again consulted or. Roth. 
There is no indic3tion in the ensuing reports of or. Roth, or 
any of the other physicians' reports, that claimant's back 
condition was in any way work-related. or . Roth e xpresses 
uncertainty as to whether it was a continuing problem stemming 
from the previous injury, and Dr. Eckman reports an •uncertain 
etiology• of claimant's pain. 

The deputy noted in his proposed decision that claimant has 
failed to establish a relationship between the inJury and 
claimant's resulting disability. Results of the CT scans and 
the myelogram have been within normal limits and have failed to 
establish the presence of• condition that could arise from work 
activities. None of the reports of or. Roth or or. Eckman 
discuss claimant's inJury in relation to work duties performed 
for defendant employee. There is no indication from or. Nitz 
that the selzures claimant suffers could be related to employment 
activities. 

PINOINGS OP FACT 

l. Claimant was 40 years old at the time of the hearing and 
has a ninth grade education. 

2. Claimant is married and has five children. 

3. Claimant suffered a compensable back injury in 1975 
while working for another employer. A five percent permanent 
disability was determined. 

4. Claimant alleges he was injured while working for 
defendant in September of 1981. 

5. Claimant sought medical treatment for a back complaint 
on October 26, 1981. 

b. Claimant's employment had been terminated on October 26, 
1981. 

7. Claimant had engaged in his usual full time work duties 
prior to termination. 

8. Claimant's treating physicians were unable to determine 
a cause of c laimant's back pai n . 

9. expert testimony has failed to establish a causal 
relationship between c laimant's bac k pain and previous work 
activities. 

10. Expert testimony has failed t o connect claimant's 
seizures to a wo rk related in j ury. 

CONCLUSION OF LAW 

Claimant has failed to sustain his burden of proof that he 
sustained an inJury arising out of and in the course of his 
employment. 

WHEREFORE, the proposed decision of the deputy is affirmed. 

ORDER 

THEREFORE, it is ordered that claimant shall take nothing 
further from this proceeding. 

That the costs are taxed to the employer pursuant to Industcl 
Commissioner Rule 500-4 .33, except t wo hundred fifty dollars 
($250) of Or. Eckman's charge is assessed against the claimant 
for the reasons outlined in defendants ' request for assessment 
of costs. 

Signed and filed this 

Appealed to District Court; 
Pending 

29th day of Hay, 198 4 . 

ROBERT C. LANDESS 
I~DUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INOUSTRIAL COMM ISSIONER 

EUGENE WOODARD, 

Claimant, 

vs. 

AMSTRONG TIRE & RUSSER, 

Employee, 

and 

LIBERTY MUTUAL, 

Insurance Carrier, 
Defendants. 

I NTRODUCTION 

FILE NO. 732632 

A R B I T R A T I O N 

D E C I S I O N 

This is a proceeding in a r bitration brought by Eugene 
Woodard against Armstrong Tire & Rubber Company, employer and 
Liberty Mutual Insurance Company, insurance carrier, defendants. 

Claimant al l eges that he sustained a compensable injury to 
his back on September 18, 1981 and seeks weekly compensation 
benefits and payment of med1ca l e xpenses. 

The hearing commenced on January 31, 1984 in the hearing 
room in the industrial commissioner's office in Des Hoines, Iowa 
at 1:00 p.m. The case was considered fully submitted upon 
conclusion of the hearing on that date. 

The record in this proceeding consists of the testimonies of 
claimant, Jim G. Schwinn and James L. Vivone; claimant's e xhibit 
1 which cons1sts of the medica l reports ident ified by claimant 
pursuant to rule 4 .18 of the commissioner's rules; claimant"s 
e xhibit 2 which is the evidentiary deposition of William Roger 
Boulden, M.D.; and defendants" exhibits A and B which ace copies 
of telephone call records of the defendant employer. 

ISSUES 

Issues presented by the parties at the time of hearing are 
whether or not claimant sustained an injury arising out of and 
ir. the course of his employment, the nature and extent of any 
disability from which claimant suffers, whether or not any 
injury found to e x ist is the cause of any disability which is 
found to ex ist, a determination of the employer's responsibilit~ 
for payment of expenses of medical treatment under section 85 . 2 
and a determination of whether or not claimant is barred from 
recovery under the provision of section 85.23. 

REVIEW OF THE EVIDENCE 

At the commencement of the hearing, i t was stipulated by the 
par t ies that the time claimant missed from work was the dates of 
September 22 , 1981 through November 4, 1981 inclusive. It was 
also stipulated that in the event of an award, the correct rate 
of compensation would be $238.57 per week. 

Claimant testified that on September 18, 1981 he was employed 
by Armstrong Tire & Rubber Company wor k ing in a job classificatl¢ 
which required him to sweep floors by hand and with the machine 
and also to pick up pieces of cardboard from the floor. ae 
testified that normally t wo persons were assigned to this job 
but that on Friday, September 18, the other employee was absent 
and no replacement had been obtained. Claimant went on to 
relate that he was not doing any more or different work than he 
would normally perform even if two workers were being utilized. 

Claimant stated that on the Saturday following that Fr1day, 
he could hardly get out of bed. Re related calling in to report 
that he would not be at work ~nd on Tuesday, September 22, went 
to see or. Boulden. Claimant did no t reca l l whether he arranged r 
to see Dr. Boulden on his own or was sent there by some represent 
tive of the employer. He confirmed that he had previously seen 
or. Boulden for back problems at the direction of the employer 
and that such is probably the reason he chose Boulden in this 
instance. 

Claimant did not recall precisely what he had told or. Bould• 
regarding the source of his back problems but that whatever or. 
Boulden entered in the report should be correct. 

Jim G. Schwinn tes t ified on behalf of the defense t hat he if 
the Industrial Relations Manager for the defenda nt employer. 

He described the floor sweeper posi t ion as one in which the 
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>rker vould use a hand broom or motorized sweeper. He indi cated 
,at the )Ob would not involve heavy lift i ng and that l 1ft1ng 
>uld be l imited to p i c king up pieces o f cardboard, each we1gh1ng 
•as than one pound, from t he floor. 

1 

Schwinn described the established procedure for reporting 
,-the-Job i nJuries a s requiring a repo r t to firs t aid 1f the 
•Jury 1s noted while at the plant. He related that there is no 
•por t in the f i rst a id records of claimant mak ing any complaints 
• or near September 18, 1981. Be related that for inJuries 
,rst discovered after leaving the plant the employee is required 
, phone the plant and report it and that the person taking the , 
,11 18 instructed to fill out a sheet in the nature of defendants 
1hib1ts A & B which particularly include an indication of 
,e t her the absence f rom work 1s industrial or personal. 

Schwinn e xamined e xhibit A and related that his int erpretation 
the repo r t relat i ng to the claimant v as that e xhibit A showed 

a1~ant worked t he 7 to 3 shift 1n departaent 8S and that 
aimant 1s clock number 194S. He went on to s t ate that the 
•cords showed that claimant indicated that he had not seen the 
ctor and that the problem was personal. He indicated that the 
,rm also showed that claimant himself had made the call and 
at the call was made at 4:S9 a.a. He went on to describe 
h1blt Bas conta1n1ng essentially the same information except 
at claimant was going to the doctor and that the call was made 

4:35 a.m. 

Schwinn indicated that claimant was not •cheduled to see a 
ctvr at the plant because no industrial 1n1ury had been 
aimed and also related that the company received no notice 
om the union or otherwise that claimant was making a claim of 

industrial 1nJury until the original noti e which comaenc ed 
is proceeding was received. 

On cross-examination, Schwinn confirmed that claimant's )Ob 
d involve bending over and that he was familiar with claimant's 
rsonnel file. Schwinn acknowledged that claimant's personnel 
le did include the medical report f,om or. Boulden which 
lated claimant's problem to excessive bending at work. 
hw1nn related that the company does not generally accept the 
ctor's relation of a problem to work if other causes of the 
oblem are known to the medical staff. Be did not offer any 
her e xplanation for claimant's problem. 

James L. v1vone was called to testify on behalf of defendants. 
related that he 1s the immediate supervisor of the claimant 

d that 1n September of 1981, claimant's Job included picking 
cardboard from the floor for about one or t wo hours per day 

d that the balance of cla1■ant's time was spent s weeping the 
OO[S. 

v1vone could not recall any claim for inJury being made on 
ptember 18, 1981 or since except when he was given notice of 
1s heanng. 

V1~one described cla1aant a good worker and as one who does 
t complain about his physical condition. He did describe the 
nding which claimant had to do as e xcessive. 

The evidence in thla case also consists of the und~rsigned 
<1ng official notice of the e x istence o f claimant's other 
ses, namely file number Sl9788 and 535859 and the results of 
ose cases. Of f1c1al notice ls not taken, however, of the 
1dence submitted in those cases. 

Claimant's e xhibit l consiats of nine different medical 
ports. Of particular significance a ce the reports of Or 
ulden dated September 22, 1981 which relate claimant's back 
in to work performed the previous Fr iday. The other reports 
neist of claimant's process of r epeat calls with the doctor, a 
,ve of absence and return from employment and the s t atements 
nce rning claimant ' s re t urn t o work issued by or. B~ulden. 

Claimant's e xhibit 2, the evidentiary deposition of Dr. 
Jlden, reflects his qualifications as an orthopedic surgeon 
1 gives a hi story of his treatment of t he claimant since 
:ember, 1978 up to the t ime the deposition was taken on 
~teJObec 24, 1982. Co111J11encing at page 13 of the deposition , Or. 
Jlden relates that he saw claimant on September 22, 1981 for 
•plaints of low back pain. The doctor diagnosed myofascial 
;k pain and indicated that claimant related doing a lot of 
,ding at work the day p r ior to the day he woke up with back 
1n. Or. Boulden repor t ed taking x-rays of claimant's lumbar 
,ne and d1d not find any interval changes when compared with 

x-roys of December, 1978. At pages 17 and 18 of the deposi
>n, or. Boulden e xpresses his opinion that claimant does not 
,e any functional disabili t y. At page 20 of the deposition, 

Boulden expresses his opinion that the cause of claimant's 
1ability during the period of September, 1981 through November, 
11 was the bending down at work and tha t such was baaed upon 
• history given to him by the claimant. 

APPLICABLE LAW 

Claimant has the burden of proving by a preponderance of the 
1 dence that he received an injury on September 22, 1981 which 

, se out of and 1n the course of h i s employment. McDowell v. 
Clarksville , 241 N. W. 2d 904 (Iowa 1976); Musselman v. 
Telephone Co., 261 Iowa 3S2, 1S4 N.W.2d 128 (l967). 

The supreme court of Iowa in Alaquist v. Shenandoah Nurseries, 
Iowa 724, 731-32, 254 N.W. 3S, 38 (1934) , discussed the 

< inition of personal injury in workers ' compensation cases as 
lows: 

While a personal ln)ury does not include an occupational 
diaeaae under the Workmen's Compensation Act, yet 
an inJury to the health may be a personal injury. 
[Citations omitted.) Likewise a personal inJury 
includes a disease resulting (com an lnjury •••. The 
result of changes in the human body incident to the 
general proceases of nature do not amount to a 
personal injury. This auat follow, even though 
such nat ural change may come about because t he li f e 
has been devot ed to labor and hard work. Sc 
r esult of those na tural changes does not cono ltute 
a personal injur y eve n though the same brings about 

impairme nt of hea lth or the tota l o r partia l 
incapacity o f the f unctions o f t he human body 

A persona l injury, contemplated by the wor kmen "s 
Compensation Law, obviously means an injury to the 
body, the impalement of heal t h, or a disease , not 
e xcluded by the act, which comes about, no t through 
the natura l bui lding up and tearing down o f the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
(Citations omitted.) The inJury to t he human body 
here contemplated must be something, whether an 
accident or not, that acts e xtraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, 1njurea, 1nterrupts, or 
destroys some function of the body, or otherwise 
daaages or injures a part or all of the body . 

The claimant has the burden of proving by a preponderance of 
the evidence that the 1nJury of September 18, 1981 is causally 
related to the disability on which he now bases his claim. 
Bodish v. P1scher, Inc., 2S7 Iowa Sl6, 133 H.W.2d 867 (196S). 
Lindahl v. L. 6. eogqa, 236 Iowa 296, 18 H.W.2d 607 (1945). A 
poss1bil1ty 1a insufficient; a probab1lity 1s necessary. 
Burt v. John oeere Waterloo Tractor works, 247 Iowa 691, 73 N. W.2d 
732 (l955). The queatlon of causal connection is es•,ent1ally 
wi thin the domain of expert test1mony. Bradahaw v. lowa Methodist 
Hospital, 2Sl Iowa 37S, 101 N W.2d 167 (1960). 

However, expert medical evidence must be considered wtth all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 H.W.2d 732. The opinion of experts need 
i'i'o't°be couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 H.W.2d 903 (Iowa 1974). Howev•r, 
the expert oplnion may be accepted or reJected, in whole or in 
part, by the trie< of fact. td. at 907. Purther, the weight to 
be given to such an opinion isfor the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
Sl6, 133 N.W.2d 867. See also Musselaan v. Central Telephone Co., 
261 Iowa )S2, lS4 N.W.2d 128 (1967). 

While a c laiaant snot entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a ~ubsequent in)ury is not a defense. Rose v. 
John Deere Ottumwa works, 247 Iowa 900, 908, 76 N.W.2d 7S6, 
760-761 (19S6). If the claimant had a preexiDting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results ln disability, claimant ls entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 81s U962l. 

The employment act1v1ty must be a prox imate cause of claimant's 
disability but it need not be the only cause Armstrong T1r.!...!._ 
Rubber company v. Kuhli, 312 N.W.2d 60 (Iowa 1981). 

According to the court 1n Robinson v. Department of Transportation, 
296 N.W.2d 809, 811 (1980), the actual knowledge alternative of 
notice is aatlsfted if the eaployer has Information which puts 
him on notice that the inJury may be work-related. The court 
stated that the purpose of section 8S.23 is to alert the employer 
to the possibility of a claim so that an 1nvestigat1on of the 
facts can be mode while the information is fresh. The standard 
to wh1ch the employer 1s held 1n suspecting the possibility of a 
potential compensation claim is that of a • reasonably conscientious 
manager • . 

ANALYSIS 

This case contains little disputed evidence. It is the 
weight to be given the evidence and the Inferences to be drawn 
from it which appear at issue. 

The petition was filed in this case on June 6, 1983, a time 
well within t wo yeara from the date of injury, as amended at 
hearing. Claimant d1d not give actual notice of injury untll 
c ommencement of this action. The only manner in which the 
e~ployer could have obtained lnforaat1on which would constitut e 
actual knowledge of the potential claim is the report of Dr. 
Boulden dated September 22, 1981 which, interestingly enough, 
was addressed to the defendant insurance carrier with a copy 
being sent to detendant employer. Schwinn testiried that the 
report was pact of claimant's personnel file. When compdrPd 
with the standard set forth in Robinson, 296 H. W.2d 809, 811 
(1980), it is clear that the defendant employer and Its insurance 
arrier were both made aware of suf ficient facta to alert a 

reasonably conscientious manager that the possibility of a 
potential compensation clam exla t ed. Schwinn testified that 
the opinion of a doctor relating a problem to work is no t 
generally accept~d 1f other causes of the problem are known to 
the medical staff. This implies that some representative or the 
employer made a conac lent1ous decision regarding whether or not 
the problem was work-related. If there was sufficient information 
to require the making of such a decision, that some information 
ls sufficient to constitute notice of the potential for a 
compenaatton claim. 

The balance of this case hinges upon the credibility and 
weight to be given to claimant's testimony. 

Claimant's testimony is corroborated by witnesses Schwinn 
and Vivone as to the actual activities In ~hich he would have 
been involved at work on September 18 , 1981. The fact that 
claimant on September 22, 1981 was having back difficulties 1s 
corroborated by Dr. Boulden. Claimant's supervisor, James 
V1vone, expressed the opinion that claimant was a good worker 
and did not complain about pain or physical problems while at 
work. As claimant's testimony is taken as true, the opinion 
of Or. Boulden, which relates the back difficulties to clai■ant's 
work activity, 1a reasonable and ls accepted. 

The stipulat1on of the parties ~stabliahes cla imant's time 
off work and rate of compensation. 

or. Boulden found no permanent Impalement In claimant's back. 
The only evidence of permanent Impairment ia found in the advice 
for caution regarding cer t ain activities. He particularly 
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states that the advice he has given claimant is the same advice 
he would give anyone regardless of whether or not the person had 
a preexisting back problem. Claimant's complaints of pain are 
not accompanied by clinical supportive findings. Functional 
impairment is one of several elements to be considered in 
determining industrial disability but industrial disability can 
generally not be found unless some degree of functional impair
ment exists. The evidence in this case discloses no indication 
of an emotional disability and this deputy will not, based upon 
the evidence in this case, find an industrial disability in the 
absence of any functional impairment. 

ln the absence of an offer of other medical care by the 
employer, particularly with or. Boulden being the previously 
authorized physician for claimant's back problems, it ls found 
that Dr. Boulden was an authorized treating physician and that 
all expenses for treatment incurred with Dr. Boulden and claimant's 
travel expenses in receiving that treatment are compensable 
under section 85.27. 

Although the parties stipulated that claimant's disability 
began September 22, 1981 the evidence clearly established that 
it began September 19, 1981, the day following the date of the 
inJury. Since the stipulation is obviously incorrect as to the 
date disability began, it will not be followed. 

FINDINGS OF FACT 

On September 18, 1981, claimant sustained an injury arising 
out of and in the course of his employment. 

Claimant sustained the injury by performing excessive 
bending while picking up pieces of cardboard from the floor at 
the employer's place of bus i ness. 

Claimant was temporarily totally disabled from September 19, 
1981 to November 4 , 1981, inclusive. 

Claimant's rate of compensation is $238.57 per week. 

Claimant sustained no permanent impairment and no permanent 
partial disability as a result of his injury of September 18, 
1981. 

The distance from claimant's residence to Or. Boulden's 
office is 95 miles round trip and that he traveled the same four 
times in obtaining treatment for the injury. 

The employer and its insurance carrier both had actual 
knowledge of the potential for a compensation claim as a result 
of their receipt of the report from or. Boulden da t ed September 
22 , 1981, which report appears as report number t wo of claimant's 
exhibit number one. 

CONCLUSIONS OF LAW 

Claimant did sustain an injury arising out of and in the 
course of his employment on September 18, 1981 for which he is 
entitled to benefits under the wor kers' compensation laws. 

Claimant is entitled to temporary disability benefits for 
the period commencing September 19, 1981 through November 4 , 
1981 inclusive at the rate of $238.S7 per week. 

The employer had actual knowledge of claimant's injury and 
that the injury had the potential to result in a compensation 
claim. That knowledge was obtained within 90 days from the date 
of the injury. Claimant's petition in this matter was therefore 
timely filed. 

Claimant has failed to prove the existence of any industrial 
disability and that he is not entitled to compensation for 
industrial disability. 

Claimant is entitled to compensa t ion for the travel incurred 
in obtaining medical treatment at the rate of $.22 per mile on 
380 miles for• total of $83.60. 

ORDER 

IT IS THEREFORE ORDERED that defendants pay claimant, in a 
lump sum, one thousand six hundred and 80/ 100 dollars ( $1,600.80) 
re0resentinq six and five-sevenths (6 517) weeks of temporary 
t o tal disability payments at the rate of $238.57 per week. 

IT lS FURTHER ORDERED that defendants pay c laimant the sum 
o f eighty-three and 60/ 100 dollars ($83.60) representing travel 
for obtaining medical c are. 

Jr IS FURTHER ORDERED that defendants pay interest upon the 
unpaid weekly compensation benefits at the rate of ten percent 
(101) per annum computed from the date each payment became due 

with the first payncnt corninq due on Septe~bcr 29 , 1981. 

The costs of this proceeding are assessed against the 
defendants pursuant to Industrial Commissioner Rule S00-4.33. 

Defendant shall rec eive c redit for amounts paid under a 
g r oup plan a s prov ided by sec tion 8S.38. 

Defendants shall file a final report wichin twenty (20) days 
from the date of this dec ision. 

Signed and filed this 7th day of March, 1984 . 

MICHAEL G. TRIER 
DEPUTY INDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA INDUSTRIAL COMM ISSIONER 

EUGENE WOODARD, 

Claimant, 

vs. 

ARMSTRONG TIRE AND RUBBER, File Nos. 535859/519788 

APPEAL Employer, 

and 

LIBERTY HUTUAL INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

D E C I S I O N 

STATEMENT OF THE CASE 

Claimant sustained industrial injuries to his back on 
December 1, 1978 and April 12, 1979, both of which resulted in 
payment of temporary total disability payments. While suffering 
no permanent impairment, claimant did transfer to a lower paying 
position subsequent to the second injury. Claimant appeals from 
a review-reopening decision wherein the deputy determined that 
his job transfer was unrelated to the injuries of December 1, 
1978 and April 12, 1979. 

The record on appeal cons i sts of the hearing transcript 
which contains the testimony of claimant , Earl Seymore, and Gary 
Beshear; the deposition of William Roger Boulden, H.D.; claimant 's 
exhibits A, B, C, and D; defendants' e xhibits 1, 3, 4 , 5, 6, 7, 
13, 14 , 15, and 16; and the briefs and filings of all parties on 
appeal. 

ISSUE 

Whether the cause of claimant's job transfer was prox imately 
related to his injuries of December 1, 1978 and April 12, 1979. 

REVIEW OF THE EV I DENCE 

Claimant, 43 years old at the time of the hearing, has been 
employed with defendant since 1960 with the e xception of August 
1962 to July 1964 when he served in the military. Claimant 
performed janitorial wor k for three weeks before transferring to 
the mill room where he wor ked for nine years. The jobs performed 
by claimant in the mill room included cutting rubber, stockpiling, 
and operation of a banbury. All of these jobs required frequent 
lifting of heavy rubber items throughout a regular eight hour 
shift. In 1969 claimant transferred to a job building truck 
tires. Re testified that tire department jobs were incentive 
jobs which required constant bending, lifting, and t wisting. 
Claimant apparently transferred to another tire building position 
in 1971. (Transcript, pp. 7-15) 

Claimant testified that he was in good health when he began 
working for defendant employer in 1960. (Tr., p. 12) According 
to c laimant's answer to interrogatory number seven, filed April 
18, 1982, his earliest back problem occurred on January 25, 1977 
when he " injured [his) back at wo r k while pushing tread book out 
of a hole in cememt floor. • (Defendants' Exhibit 1) Records 
from defendants' medical department failed to ma ke reference to 
such an incident, but do indicate a •sacro-iliac lesion with 
musc ulo skeletal [sic) t rauma• on January 11, 1977. The records 
further reflect that claimant was hospitalized from January 30 
1977 to February 25, 1977. (Def. Ex . 16) In a repor t dated 
February 7, 1977, Sidney Robinow, H.O., stated: 

This man gives a history of having had low back 
trouble off and on over the years. About t wo weeks 
ago, while simply pushing himself away from t he 
table while still sitting in• chair, he developed 
suddenly severe pain in the low back . Be saw a 
local osteopathic physician on a couple of occasions 
i n an effort to rid himself of this pain, but the 
manipulations that were given did not help. He was 
admitted about one week ago by Dr. Yugend complaining 
of terrible pain in the low back . Re denied any 
aggravation of the pain by sneezing, coughing or 
bearing down. He did notice that there was increased 
frequency of urination for awhile but this has 
cleared up. This man wor ks as a tire builder and 
the last time he worked was abou t two weeks ago. 
With the low back pain, he has had right lower 
extremity pain off and on also in the posterior hip 
and posterior thigh and it travelled all the way to 
the knee. Be doesn't feel that he ' s had any 
definite improvement with the trac t ion and physical 
therapy while in the hospital. 

By examination, he was noted to climb In and out 
of bed rather guardedly and his walk was guarded 
also. Re was clumsy with beel and toe walking and 
there was moderate restriction of low back motion. 
There was no percussion or point tenderness of the 
low back . Straight leg raising was negative 
bilaterally. The deep tendon reflexes e xamination 
showed that the knee reflexes were absent but the 
ankle refle xes were bilaterally active and equal. 
There were no apparent motor or sensory deficits. 

X-ray examination of the lumbosacral spine 
showed a transitional vertebrae between L-S and S-1. 

I MPRESSION: 1. Degenerat i ve disc disease. 

PLAN: In as much as the patient, from t he 
clinical point of view, certainly.doesn' t appear to 
have a herniated disc at this time, I would continue 
with conservative therapy and would Increase pelvic 
traction to 25 pounds and add inter mittent pelvi c 
traction to the physical t herapy. Ult rasound 
should be t ried also and perhaps apply anti-inflammat ory 
med i cation. (Def. Ex . 14 , item 5) 
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Upon his discharge from the hospital claimant was instructed 
by Or. Robinow to use a lumbosacral support and try home tract1on. 
Claimant was released by Dr. Robinow to return to light duty 
work on Hay 2, 1977 and to regular work on Hay 23, 1977. (Def. Ex. 
14, item 6) 

Claimant's answer to interrogatory number seven also made 
reference to Nork related back injuries on November 7, 1977 and 
December 29, 1977. (Def. Ex. 1) He was seen by Marshall 
Flapan, H.O., an associate of Dr. Robinow, on January 20, 1978. 
At that time Dr. Flapan recorded the following in his clinical 
notes: 

This thirty-e1ght year old Caucasian male has a 
history of several weeks of back discomfort. He's 
been treated in the past by my associate, Dr. 
Robinow for degenerative disc disease without 
neurologic defic1t. Be was off work one time last 
year for a month but has recovered and went back to 
build1ng tires. Be got along extremely well 
bu1lding passenger tires but when the type of tire 
changed he again inJured his back in throwing a 
tire over his shoulder and up on to a pile. 

Be complains of discomfort in his low back with 
some radiat1on to his right hip and thigh but never 
below his knee. Be denies any numbness, tingling 
or weakness. Be's been on light duty at work for 
the past couple of weeks. (Def. Ex. 14, item 6) 

Dr. Flapan anticipated that claimant would be able to return to 
r..s usual employment activities after his episode. Dr. Flapan 
released claimant to return to light duty work on March 6, 1978 
and released him from care on April 20, 1978 after noting that 
claimant had had little back discomfort while on light duty. 
(Def. Ex. 14, item 6) 

Claimant testified that he had been building passenger tires 
on December l, 1978 but was sent to an upper floor to move a 
number of of truck tires. He recalled pulling something in his 
back while lifting one of the truck tires and being sent home 
before the end of his shift due to lower back pain. Claimant 
visited defendants' medical department the following Monday 
(December 4, 1978) at which time he was sent to William Roger 
Boulden, M.D., for treatment. In a December 18, 1978 letter to 
the insurance carrier, Dr. Boulden reported: 

Thirty nine year old gentlemen who on 12/1/78 
was lifting heavy truck tires and developed low 
back pain. Be said that he has had problems with 
his back in the past, but he said that it has 
always gotten better with rest. This pain is now 
located in the small of his back, with no radiation 
of pain. There is no increase of pain with coughing 
or sneezing. 

Physical Examination: He has decreased forward 
bending and decreased lateral bending, both secondary 
to pain and spasm. There is no sciatica notch 
irritation. The deep tendon reflexes of the knees 
and the ankles are equal and symmetrical. Be has 
negative straight leg raising. Dorsi-flexors of 
the feet and ankle are equal and symmetrical. 

The lumbar spine films are normal. 

Impression: Myofascial irritation, secondary to 
strain of the lumbosacral ligaments. 

Recommendations: An intense physical therapy 
program and immobilization of the lumbar spine. We 
will re-evaluate him in two weeks. He is not to 
work until further notice. He was given a prescrip
tion for Naprosyn for the anti-inflammatory effect. 
He is to follow up 1onth us in two weeks. (Def. Ex. 
13, item 8) 

Physical therapy was prescribed by Thomas w. Bower, L.P.T., 
•ho also examined claimant on December 18, 1978. (Def. Ex. 13, 
. tem 7) Claimant was released by Or. Boulden on January 2, 1979 
.o return to light duty work on January 2, 1979. Be was instructed 
.o lift no more than 10 or 15 pounds for one week, whereafter he 
~uld be permitted to return to his regular work. (Def. Ex. 13, 
tern 6) 

Claimant testified that he returned to light duty work on 
January 7, 1979 and began building passenger tires again one 
1eek later. (Tr., pp. 18-19) Claimant testified that he 
njured his back again on April 12, 1979 as he was lifting 
ubber onto a cart. He recalled being referred to Dr. Boulden 

•ho.again prescribed light duty work and physical therapy. 
laimant testified that he began missing work again due to 

1evere lower back pain on April 20, 1979. (Tr., pp. 19-21) 

Claimant was examined on Hay 1, 1979 by Dr. Boulden who 
eported to the insurance company by letter: 

The patient is following up for his low back 
pain. The patient returned back to work and he was 
do.ng fairly well and then he developed some 
discomfort of his low back when he lifted an 
approximately 700 pound roll, resulting in low back 
pain. This is located in the small of his back 
radiating around both posterior iliac wing areas. 
The patient was tried with light duty, which did 
not relieve his symptoms and he was subsequently 
sent here for our evaluation once again. 

The patient has diffuse tenderness throughout 
the lumbar spine region. He has decreased forward 
bending, because of pain. The lateral bending to 
the left increases the pain worse than the right 
lateral bending. There is negative straight leg 
raising bilaterally. The deep tendon reflexes of 
the knees and the ankles are equal and symmetrical. 

Impression: Hyofascial strain. 

Recommendations: Rest, ultra sound phonovnoresis 
and Naprosyn. 

Discussion: The question arises of whether this 
patient is going to have difficulty in the future, 
since he has had so many repeated bouts of low back 
pain. I think strong consideration should be 
considered about placing this man in a different 
position, where his limitation of weight lifting 
will be decreased to a 15 to 20 pound level. I 
would like to see if this would be better and if he 
can be more productive. I will follow up with him 
in two weeks and I will give you a follow up at 
that time. (Def. Ex. 13, item 5) 

Dr. Boulden released claimant to return to work on Hay 21, 
1978 subject to a 15 to 20 pound lifting restriction. (Def. Ex. 
13, item 3) Claimant testified that he was layed off work until 
June 25, 1979 when he was transferred to a salvage equipment and 
material job. Claimant recalled that he was informed of the job 
transfer by Joyce Kain, who works in the industrial relations 
department. He understood the transfer to have been negotiated 
on his behalf by his local union. Claimant became a floor 
sweeper operator in September of 1980, another job which was 
commensurate with his limitations and which had been negotiated 
by the union on his behalf. (Tr., pp. 21-24) 

As of the time of the hearing claimant continued to work for 
defendant as a floor sweeper operator. While stating that he 
would like to return to a tire building position, claimant noted 
that he remained under a 15 to 20 pound lifting restriction 
imposed by Dr. Boulden. Claimant was not under the care of any 
doctor at the time of the hearing. He testified that while 
working as a tire builder he earned minimum of $405 per week. 
Claimant's weekly earnings as a floor sweeper are $293. (Tr., 
pp. 23-26) 

Earl Seymore, vice-president of United Rubber Workers Local 
164, testified that he was the union representative responsible 
for negotiating claimant's 1979 job transfer. Seymore explained 
that claimant's transfer was pursuant to the collective bargaining 
agreement in effect at that time. While admitting that Or. Boulden 
had not indicated that claimant's restrictions were permanent, 
Seymore indicated that he understood them to be so because only 
persons with permanent restrictions were placed under the terms 
of the bargaining agreement. (Tr., pp. 46-52) 

Section 39(b) of the collective bargaining agreement between 
defendant and United Rubber Workers Local 164 states: 

(b) An employee with fifteen (15) or more years 
of service and who is no longer capable of satis
factorily performing the work of his regular job 
because of advanced age, or health restrictions 
will be placed on other jobs in his established 
division or other divisions as deemed suitable and 
will replace other employees where necessary. If 
such employee is transferred to another division, 
it shall immediately become his resident division. 
All such transfers shall be negotiated by the 
Company and the Local Union. such placements 
including shift preference shall be in accordance 
with seniority. 

The provisions of this paragraph shall also 
apply to employees who suffer a permanent medical 
restriction as a result of an occupational injury 
or illness which prevents them from performing 
their regular job in a satisfactory manner. 
(Claimant's Ex. B) 

Gary Beshear, defendants' industrial relations manager, 
testified that claimant was transferred from his tire building 
job due to a lengthy history of a back related pain. He indicated, 
however, that should a workers' l1mitations be changed he has 
the option at any time of exercising his seniority and bidding 
on another job. (Tr., pp. 52-58) Beshear was questioned as to 
whether an employee could take the initiation to have restrictions 
removed and changed· 

A. I think all circumstances are different. If we 
had a case in which th~ individual's physician was 
emphatic about the permanency of such a restriction 
and our doctor agreed, then we might go along with 
that sort of thing, but normally we do have people 
who can change themselves and yes, he can have that 
changed if he wished to. (Tr., p. 59) 

Beshear testified that one reason claimant had not resumed 
working as a tire builder was that his particular job had been 
eliminated in December of 1980. He indicated that for claimant 
to return to a different tire building job classification, 
c laimant must take the initial steps in exercising his seniority. 
(Tr., pp. 54-60) 

On cross-examination Beshear refused to state that claimant's 
December of 1978 and April of 1979 injuries were substantial 
factors in claimant's 1979 job transfer. He indicated that 
while those incidents may have played a part in the subsequent 
transfer, claimant's transfer was based upon his entire medical 
record as a whole. (Tr., pp. 60-61) 

William Roger Boulden, H.O., testified by deposition that he 
examined claimant following injuries to his back in April of 
1978, August of 1979, and September of 1981. or. Boulden 
testified that his diagnosis on each occasion was a myofascial 
strain and that in no instance was any abnormality found. The 
doctor stated that temporary weight restrictions were imposed 
following each incident but that the restrictions were never 
intended to be permanent. Or. Boulden testified that he last 
saw claimant on October 27, 1981 at which time no permanent 
structural injury was found. (Boulden Deposition, pp. 3-15) 
Claimant was last released to return to work on November 4, 1981. 
Dr. Boulden testified as to the permanency of claimant's restrictions: 

Q. Were there to be any restrictions placed at 
that time that had not been there prior to September 
of 1981? 

A. I did not add any new restrictions, no, other 
than as stated, basically, proper back hygiene. 
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Q. You were not particularly concerned about any 
amounts of weight that he could lift? 

A. No, I don't use weight restrictions as a 
permanent type of thing, temporary basis only. 

Q. eave you seen Hr. Woodard since the 27th of 
October, 19817 

A. No, I have not, except for today. 

Q, As of the 27th of October, 1981, did you at any 
time ever diagnose any sort of a permanent structural 
injury? 

A. No, I have not. 

Q. Was it your belief as of October 27, 1981, that 
Hr. Woodard should operate under any sort of 
permanent restrictions with regard to his job? 

A. Basically, I would not want him at that point 
in time or ever to do repetitive bending and 
lifting activities. 

Q, Is this the same type of recommendation that 
you would make for anybody? 

A. The recommendation I make for every job laborer 
that has to do any type of work. I'm talking about 
with their back. Let me clarify that "with their 
back." I'm not saying they can't do repetitive 
lifting as long as they use their legs properly and 
use proper back support when they're lifting, but 
I'm talking about bending with the back, lifting 
with the back. Those ace the things I'm talking 
about. 

Q. As of the 27th of October, 1981, have you at 
any time ever assigned to Hr. Woodard any sort of a 
functional disability rating? 

A. No, I have not. 

Q. Why have you not? 

A. Because I have not found any structural -
objective structural changes in his examination 
and/or x ray studies. 

Q. It's your belief that if he Just follows 
ordinary common sense mechanics that would apply to 
just about anybody, that he would not have any 
functional disability? 

A. If he would use proper back hygiene, continue 
with proper e xercise regimens, I feel that his back 
would probably not be much of a bothersome situation 
to him. (Boulden Dep., pp. 16-18) 

Dr. Boulden stated that it is cur rently his feeling that 
weight restrictions are not important in cases such as claimants. 
He testified that his concern in this case was claimant employ 
proper back maneuver and motion when he does any lifting. 
(Boulden Dep., pp. 20-21) On cross-examination the following 
ensued: 

Q. He should not, as I take it from your last 
visit of November of last year, he should not do 
heavy industrial work is about the restriction that 
you placed on him? 

A. Unless he does it properly. 

Q. By •properly" I take it that means avoiding the 
repetitive lifting, bending, twisting, stooping? 

A. With his back, that's correct. 

Q. With his back? 

A. I did not say that he couldn't lift. If he 
lifted with his back, he could not. If he bent at 
his hips -- knees and hips rather than his back. 
(Boulden Dep., p. 27) 

On redirect e xamination: 

Q. I have a few more questions. Doctor Boulden, 
each time that you examined Hr. Woodard it was a 
result of some sort of action on his part that was 
abusive in nature, correct, in terms of his back? 

A. Yes, you could say that. 

Q. It wasn't a situation that was the result of 
any sort of underlying continuing back disease or 
permanent inJury that would just flare up on its 
own? 

A. Nothing that I could find. 

Q. When you mentioned to Hr. Pratt that Hr. Woodard 
would be able to function in any kind of a heavy 
industrial situation as long as it did not involve 
repetitive bending or lifting or that type of 
thing, is that the type of recommendation you would 
make to just about anybody? 

A. Well, yeah. Basically, yes, to answer your -
That's why they're having more and more companies 
that are having safety instructors or safety 
supervisors, things like that that are supposed to 
be around these jobs. The labor force is doing and 
making sure these jobs don't have these, you know, 
things that you're talking about, trying to use 

proper back mechanics, therefore, trying to cut 
down the number of back injuries. That's what 
we're, you know, that's why the orthopedic surgeons 
have been hollering at for years to have the jobs 
themselves made safer so the people don't have to 
do them. 

So, like I said, the answer to your question 
is, yes, I think Hr. Woodard at this point in time 
that he could do a heavy industrial job if he 
didn't have to do repetitive bending with his back. 
Use a machine to do i t if you have to or something 
like that. I don't think the restriction should be 
a hundred percent, I think it should be a hundred 
percent on his back. 

Q. In other words, you are talking about using 
proper techniques for bending? 

A. Exactly. 

Q. Row would that differ from the techniques that 
were actually used? 

A. Basically, I'm saying that you don't lift with 
your back, you lift with your legs. You don ' t 
bend, you stoop at the knees and hips. (Boulden 
Dep., pp. 30-32) 

APPLICABLE LAW 

In Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 
1980) the Iowa Supreme Court held that an employee who was 
transferred by his employer to a lower paying job following a 
work-related phlebitis attack was entitled to additional workers' 
compensation benefits. The court stated: 

One basis for increasing compensation is an increase 
1n industrial disability proximately caused by the 
injury subsequent to the date of the original a ward. 
Deaver v. Armstrong Rubber Co., 170 N.W.2d 455, 457 
(Iowa 1969). See also Meyers v. Holiday Inn of 
Cedar Falls, 272 N.W.2d 24 (Iowa Ct.App. 1978) 
(same rule applies when increased disability 
results from failure of a diagnosed condition to 
improve to the extent anticipated), An increase in 
industrial disability may occur without a change in 
physical condition. A change in earning capacity 
subsequent to the original award which is proximately 
caused by the original injury also constitutes a 
change in condition under section 85.26(2) and 86.14(2). 
See Mcspadden v. Big Ben Coal Co., 288 N.W.2d 181, 
192 (Iowa 1980); 3 A. Larson, The Law of Workmen's 
Compensation, S 81.31, at 15-502 (1976). 

Blacksmith offered evidence through his own 
testimony and that of the treating physician that 
the 1976 hospitalization was for tendonitis of the 
right leg rather than thrombophlebitis of the left 
leg as indicated by Dr. Torruella, but the deputy 
found in favor of Dr. Torruella's version of that 
incident. This finding was upheld by the commissioner. 
We are bound by the finding because it has substantial 
support in the evidence when the record is viewed 
as a whole. See S 17A.19(8)(f), The Code; Parmers 
Elevator Co. v. Hanning, 286 N.W.2d 174, 176 (Iowa 
1979). 

However, the deputy made an additional and more 
crucial finding which was also upheld by the 
commissioner. He found that Blacksmith ' s job 
transfer was caused by a "preexisting condition had 
by the claimant for thrombophlebitis" rather than 
the work-related April 1977 thrombophlebitis. On 
that basis, the deputy held Blacksmith failed to 
met his burden of proof and denied his claim for 
additional compensation. Be said: "In short, this 
claim must fail because the claimant ' s lessening of 
remuneration from work was caused by the preexisting 
condition itself rather than any aggravation 
thereof.• 

•.. He is correct that when an employer's liability 
for an injury has previously been establish!d the 
employee may obtain increased compensation.in a 
review-reopening proceeding by proving an increased 
disability which was proximately caused by that 
injury. See DeShaw v. Energy Manufacturing Co., 
192 N.W.2d 777, 780, (Iowa 1971); Langford v. 
Kellar Excavating & Grading, Inc., 191 N.W.2d 667,. 
6/o (Iowa 1971) ( 1 Th1s is all claimant need prove; ). 
Thus the commissioner was bound by the arbitrators 
determination of liability for the 1977 inJury. 

Because the 1977 disability was compensable in . 
either event it was not material in the arbitration 
proceeding whether it resulted from an initial 
injury or merely from an aggravation of a prior 
injury or condition. See Nicks v. Davenport Produce 
Co., 254 Iowa 130, 135, 115 N.W.2d 812! 815 (1962) 
("While the plaintiff would not be entitled. to 
compensation for the results of a pre-existing 
injury or disease, the mere existence thereof, at 
the time of a subsequent injury is not a defense.") 

However, it is also clear the arbitrator's decision 
did not depend on a finding that the phlebitis was 
an initial injury. The arbitration decision did 
not relieve Blacksmith of the burden in the review-
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reopen1ng proceeding to show his increased disability 
was proximately caused by the 1977 injury. Furthermore, 
if the initial disability resulted from aggravation 
of a preexisting inJury or d1sease, the award could 
not be increased unless the aggravation was a 
proximate cause of the additional disability. 
Rose v. John Deere Ottumwa Works, 247 Iowa 900, 
908, 76 N.W.2d 756, 759 (1956). 

When evidence 1s undisputed and not subject to 
d1fferent inferences, an issue is to be decided as 
one of law. See Hawk v. Jim Hawk Chevrolet-Bu1ck, Inc., 
282 N.W.2d 84, 87 (Iowa 1979). A cause is proximate 
if it is a substantial factor in bringing about the 
result. See Holmes v. Bruce Motor Freight, Inc., 
215 N.W.2d 296, 297 (Iowa 1974). It only needs to 
be one cause; it does not have to be the only cause. 
See Langford v. Kellar Excavating, Grad1ng, Inc., 
191 N.W.2d at 670. 

.•• (W)e note that Blacksmith alleges an industrial 
disability, as the concept is explained 1n Mcspadden 
v. Big Ben Coal Co., 288 N.W.2d 181, 192 (Iowa 
1980). In accordance with the principles delineated 
in HcSpadden, we hold that Blacksmith did incur an 
increased industrial d1sab1lity and 1s not barred 
from recovery by failure to prove an increased 
functional disability of leg. See also Mich Coal 
Co. v. Second Injury Fund, 274 N.W.2d 300, 302 
(Iowa 1979). This is the case ot an employee who 
bas no apparent functional impairment and who wants 
to work at the job he had before but is precluded 
from doing so because his employer believes the 
past inJury disqualifies him, resulting in a 
palpable reduction 1n earning capacity. The extent 
of Blacksmith's industrial disability is an issue 
of fact for the commissioner to resolve. 

ANALYSIS 

The uncontroverted evidence 1ndicates that claimant sustained 
industrial injuries to his back on December 1, 1978 and April 
12, 1979 for which he was paid temporary total disability, and 
further, that claimant has no functional impairment as a result 
of either injury. Claimant's contention that an award of 
permanent part1al disability is merited by his loss of earnings 
~ue to a job transfer follow1ng the forementioned injuries 
relies upon the applicability of Blacksmith to the facts of the 
instant case. The sole issue to be determined on appeal is 
~hether the proximate cause of claimant's Job transfer was his 
1njuries of December 1, 1978 and April 12, 1979. 

In Blacksmith the court looked to whether the transfer 
resulted trom the employer's belief that the injury prevented 
the claimant from pursuing the same work he had been doing at 
the time of the in1ury. To hold in the instant case that 
3efendant employer considered claimant unable to perform his 
t ire building duties because of the two injuries upon which he 
~ases his claim would be speculative at best. 

Section 39(b) of the collective bargaining agreement under 
•hich claimant's Job transfer was negotiated provides ln its 
1rst paragraph for placement of employees who are no longer 

:apable of performing their work due to age or health restrictions. 
he second paragraph of section 39 provides for placement of 

'mployees who suffer permanent medical restrictions as a result 
>fan occupational injury. Gary Beshear testified that defendant 
>erceived claimant's transfer to be within the purview of the 
irst paragraph. While Earl Seymore testified that claimant's 
ransfer was due to permanent medical restrictions, the union 
epresentative acknowledged that Dr. Boulden had never indicated 
hat claimant's restrictions were to be permanent. Seymore's 
tatement to the effect that all transfers under section 39(b) 
nvolve permanent medical restrictions ignores the import of the 
irst paragraph of that section. 

Claimant has been treated by Dr. Boulden on numerous occasions 
or h1s back problems. Normal procedure was to restrict claimant's 
iftlng for several weeks to ease his back strains and then 
ermit him to return to regular work. Dr. Boulden testified 
hat the 15-20 pound lifting restriction imposed upon claimant 
n Hay 1979 was not meant to be permanent. Dr. Boulden indicated 
hat the reason for suggesting that claimant transfer to a light 
uty job was a lengthy history of abusing the back du~ to his 
a1lure to employ proper back hygiene. The doctor testified 
hat claimant could engage in heavy work if he would learn to 
se proper lifting techniques which should apply to anyone. 

Gary Beshear testified to the effect that claimant may bid 
n any job commensurate with his seniority. Beshear noted that 
ne reason cla1mant does not currently work at his former tire 
uilding Job is that the position was eliminated in 1980. He 
est1fied that an employee is responsible for initiating an 
pt1on to bid on different jobs. Beshear further testified that 
n employee who has been working under restrictions ls generally 
?~m1tted to unilaterally modify or remove the restrictions 
r1or to bidding for a different job. 

Based upon the foregoing it is apparent that claimant's Job 
<~nsfer did not result from the employer's belief that claimant's 
11uries of December 1978·or April 1979 prevented him from doing 
1e same work he had been doing at the time of the injury. The 
' ansfer appears to have been negotiated due to a lengthy 
lstory of poor back hygiene on claimant's part. The subsequent 
•ilure to return claimant to his former job or to a similar job 
J rooted ln the elimination of some jobs and the failure of 
aimant to take the initiative in exercising his seniority for 
sown benefit. Claimant has no functional disability due to 

•juries of December 1978 and April 1979 and appears able to bld 
ito a preferable position at Armstrong Tire and Rubber upon the 
plementation of proper lifting techniques. The deputy's 
~ding that claimant's job transfer was not r~lated to his 
1Jurles of December l, 1978 and April 12, 197~• s affirmed. 

FINDINGS OF FACT 

l. Claimant has been an employee of Armstrong Tire and 
Rubber since 1962. 

2. Claimant began working as a tire bu1lder in 1969. 

3. Claimant has a lengthy history of back problems relating 
back to January 1977. 

4. Claimant suffered work-related back injuries on November 
7, 1977 and December 29, 1977. 

5. Claimant experienced a pulling sensation in h1s back 
wh1le l1fting a tire at work on December l, 1978. 

6. Claimant was off work from December 2, 1978 until 
January 7, 1979 at which time he returned to light duty. He 
resumed regular duty work on January 15, 1979. 

7. Claimant inJured his back while lift1ng rubber onto a 
cart at work on April 12, 1979. 

8. Claimant returned to work on June 25, 1979 as a salvage 
equipment worker. 

9. Claimant transferred to a floor sweeper operator job ln 
September 1980. 

10. Cla1mant's job transfers out of the tire build1ng 
department were negotiated on his behalf by the union. 

11. Claimant has no functional impairment as a result of his 
injuries of December l, 1978 or April 12, 1979. 

12. Cla1mant's Job transfers to salvage equipment and l~t~ 
to floor sweeper operator resulted from claimant's history of 
abusing his back and failure to use proper lifting technique. 

13. Cla1mant 1s capable of performing jobs involving heavy 
labor if he follows proper lifting techniques. 

14. Claimant's job transfers have not been prox1mately 
related to his injuries of December 1, 1978 or April 12, 1979. 

CONCLUSIONS OF LAW 

Claimant has failed to sustain his burden of proving that 
hls job transfer was directly traceable to his injuries of 
December 1, 1978 or April 12, 1979. 

Claimant is not entitled to permanent partial disability 
benefits. 

WHEREFORE, the deputy's review-reopening decision filed 
March 18, 1983 is affirmed. 

THEREFORE, it is ordered that claimant take nothing in 
weekly benefits from these proceedings. 

Defendants are ordered to pay the claimant the following 
mileage expensea: 

Pive round trips for physical 
therapy (spring 1979) 28 x 5 x $,1S • $21.00 
Four round trips to Dr. Boulden 
(12-18-78, 1-2-79, S-1-79 and 5-15-79) 80 x 4 x $.ls• 48.00 

Costs of the proceeding are taxed to the defendants. See 
Industrial Commissioner Rule 500-4.33. 

Signed and filed this 30th day of November, 198 3. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

• 
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HARVIN J. WOOLDRIDGE, 

Claimant, 

vs. 

HAY CONSTRUCTION COMPANY, 

Employer, 

and 

UNITED PIRE, CASUALTY 
COMPANY , 

Insurance Carrier, 
Defendants. 

File No. 612542 

A P P E A L 

0 E C I S I O N 

By order of the industrial commissioner filed July 21, 1983 
the undersigned deputy industrial commissioner has been appointed 
under the provisions of S86.3 , Code of Iowa, to issue the final 
agency decision on appeal 1n this matter. Defendants appeal an 
adverse review-reopening decision. 

The record on appeal consists of the transcript; claimant's 
exhibits l , 2 and 3; and "deputy commissioner's e xhibit l" (a 
radiographic report), all of which evidence was considered 1n 
reaching this final agency decision. 

The result of this appeal decision will be the same as that 
reached by the hearing deputy; however, this decision will 
review the action and discuss the issues on appeal. 

REVIEW OP THE EVIDENCE 

Claimant ' s original inJury occurred on July 18, 1979, his_ 
first day on the job for the employer. While he was working 1n 
a ditch, a pipe was lowered and hit his right knee. The knee 
did not improve as quick ly as the doctors hoped, and by February 
1980 (or thereabout) , claimant had developed back compla1nts. 
On June 10 , 1980, he underwent an arthroscopy of the right knee. 

Claimant was seen by a multitude of physicians and psychologists, 
all of whose evidence was well summarized by the hearing deputy. 
It should be remarked that Todd Hines, Ph.D., a psychologist, 
stated claimant had a pronounced pattern of somatic conversion 
and that claimant's psychological outlook l1m1ted his rehabilitation 
and recovery. 

ISSUES 

The hearing deputy ruled that claimant was entitled to a 
running healing period under S85.34(l). The hearing deputy 
found that there was a causal relationship between the knee 
injury and the subsequent low back and psychological problems. 
Also at issue were the healing period and benefits under S85.27, 
which covers medical and allied services. The decision also 
ruled that defendants had given adequate notice as required by 
Auxier v. Wood ward State Hospital-Schools , 266 N. W.2d 139 (1978) 
and that claimant's proper compensation rate was $246.34 per 
week. Finally, the decision ruled that claimant was not entitled 
to any penalty under S86.13 for defendants failure to provide 
certain medical treatments. 

On appeal the defendants narrow the issue to that of causal 
relationship and the fact that the question of causal relationship 
is within the domain of expert testimony. Claimant, in a letter 
brief, raised an issue of a penalty under S86.l3 !or stopping 
the weekly benef1ts (as opposed to not paying medical and allied 
benefits) and that defendants had not authorized certain treatment 
recommended by William Boulden, H.O., Robert A. Hayne, H.O., and 
the psychologists Edward E. Nadolny and Hines. 

APPLICABLE LAW 

The review-reopening decision contains a good discussion of 
the applicable law, and that part of the decision 1s incorporated 
herein. 

ANALYSIS 

The review-reopening decision held that the original knee 
injury causea the problems 1n claimant's back and his psycho
logical difficulties. A review of the record shows emphatically 
that such a causal relation did exist. Specifically, Gordon 
Arnott, H.O., claimant's original treat1n9 physician stated that 
the knee injury caused claimant to alter his gait which in turn 
caused a strain on the low back. Likewise, Or. Boulden, a 
qualified orthopedic surgeon, opined that the chronic low back 
strain was secondary to the knee condition. Finally, the Mercy 
Hospital Evaluation report also categorized the low back strain 
as job related. With respect to the psychological condition, or. 
Hines' reports constitutes the only specific expert evidence on 
claimant's condition, and, as stated above, they show an aggra
vation of a preexisting condition. 

There is no rebuttal of this evidence of causation and no 
reason to disbelieve it. 

Two Incidents subsequent to the injury deserve some discussion. 
First, claimant felt a pain in his back some months after (the 
exact time is unspecific) the injury when he was reaching for a 
cup at home. Secondly, claimant apparently checked out of the 
hospital in January of 1980 against medical advice, thereby 
losing the benefit of physical therapy to his knee. These 
incidents are viewed as minor and not as intervening causes 
which would have any substantial effect upon the progress, or 
lack of progress, of claimant's condition. For all the reasons 
stated, therefore, the award appears to be correct. 

Claimant raises two issues in his letter brief filed in the 

appeal proceeding: (1) He raises the issue of a penalty unde r 
S86.13, and (2) that defendants have not authorized certa i n 
trea t ment recommended by the doctors and psychologist. These 
issues were not raised at the pre- trial conference or at the 
time of the hearing , nor were t hey discussed by the hearing 
deputy . Since these issues would ma ke the case diffe r ent from 
that which was a subject of the review-reopening decision they 
will not be ruled upon here. 

FINDINGS OP PACT 

WBEREPORE, IT IS POUND: 

That single claiman t was 38 years of age at the time of 
hearing. 

That c l aimant at the time of injury had a support obligat ion 
for th r ee children. 

That claimant has an eighth grade education. 

That claimant's Job experience has been in heavy const ruction, , 
cement work, remodeling , rural water projects, mechanics and 
mining. 

That claimant's work has been semisk illed and heavy in 
nature. 

That on July 18, 1979 claimant was injured at his job site 
when a pipe hit his right knee. 

That claimant had no previous problems with h i s e ight knee. 

That claimant had sharp paralyzing pain in his back when he 
reached for a cup. 

That claimant had no prior difficulties with his back . 

That claimant's current medications are Per codan and a 
sleeping pill. 

That claimant's present d1fficult1es are weakness and aching 
in his knee, limping, altered gait, decreased ability to lift, 
headaches , a worsening back pain, loss of motion in his back and 
knee and a sleep disturbance. 

That claimant has trouble bending, squatting and sitting. 

That claimant ' s social and recreational activities are 
limited. 

That as a result of his knee, back and emtoional problems, 
claimant 1s 1n need of medical treatment. 

That claimant is no longer able to operate heavy equipment. 

That claimant has an interest in and an apt itude for electronic 
work. 

That claimant was off work from July 19, 1979 through August 
5, 1979 and from September 18, 1979 to the present. 

That claimant ' s gross weekly earnings at the time of 1nJury 
were $437. 40. 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant's present disability to his knee and back and 
his current emotional state are causally related to his injury 
of July 18, 1979. 

That claimant has no t returned to work nor is it medically 
indicated that s1gn1f1cant improvement is not an t icipated nor is 
claimant capable of returning to employment substantially 
similar to that 1n which he was engaged at the time of h1s 
lnJUry. 

That cla1mant is entitled to benefits under Iowa Code 
section 85.27 for treatment of his knee, back and emot ional 
conditions. 

That no violation of the Auxier requirement is found. 

That claimant 1s entitled to a rate of two hundred forty-el • 
and 34/100 dollars ($246.34 ) per wee k . 

ORDER 

THEREFORE, IT IS ORDERED. 

That defendants pay unto claimant weekly benefi t s of t wo 
hundred forty-six and 34/100 dollars ($246.34 ) per week from 
July 18, 1979, accrued payments to be m~de in a lump sum, until 
the test for termination of healing period pursuant to Iowa Code 
section 85.3 4 (1) , s met. 

That defendants offer claimant psychotherapy and provide 
medical treatment for claimant's knee and back. 

That defendants be given credit for benefits previously paid, 

That defendants pay interest at ten (10) percent per year on 
this award pursuant to Iowa Code section 85.30 from April 4, 
1983. 

That defendants pay coats pursuant to Industrial Commissio~er 
Rule 500-4.33 Including a five dollar ($5) charge for Or. Boul en 
for a medical report and fifteen dollar ($15) charge from Dr. 
Arnott for a medical report. 

Signed and filed at Des Hoines, Iowa this ...itJl day of 
September, 1983. ~A 

Appealed to District Court; 
Pending BARRY MORANVILLE 

DEPUTY INDUSTRIAL COHMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

GENEVIEVE WRIGHT, 

Claimant, 

vs. 

NORTH D.M. NURSING CORP., 
~/b/a RIVERVIEW MANOR 
WRSING HOME, 

Employer, 

ind 

~REAT AMERICAN INSURANCE 
:OM PAN I ES, 

Insurance Carrier, 
Defendants. 

File No. 633027 

APPEAL 

D E C I S I O N 

Bv order of the industrial commissioner filed August 24, 
983 the undersigned deputy industrial commissioner has been 

,ppointed under the provisions of S86.3, Code of Iowa, to write 
he final agency decision on appeal in this matter. Defendants 
pp~al from an adverse arbitration decision. 

The record on appeal consists of the transcript; claimant's 
xhibit l; defendants' exhibits A through O, inclusive; and the 
eposition of G. Charles Roland, M.D., all of which evidence was 
onsidered in reaching this final agency decision. 

The outcome of this appeal decision will be the same as that 
eached by the hearing deputy. 

STATEMENT OP THE CASE 

Claimant's application for arbitration was filed April 24, 
980, and the dispute was stated as "whether injury is compen
able.• At tbe pre-bearing conference of September 27, 1982, 
he issues were stated to be: (l) whether claimant received an 
nJury which arose out of and in the course of the employment; 
<) whether there was a causal relationship between the alleged 
njury and the disability; (3) the extent of the disability, if 
ny; and (4) whether claimant gave notice of the injury or the 
mployer had kno wledge thereof as required by S85.23, The Code. 
n December 17, 1982, claimant amended her petit i on to claim a 
enalty for unreasonable delay in paying benefits under $86.13. 
ie amendment was approved January 4 , 1982. 

The record shows clearly that claimant twisted her knee at 
~rk on March 27, 1979. The record further shows that claimant 
1d a pre-existing phlebitis in that leg and a subsequent fall 
~wn some steps while visiting the home of a friend in Hay of 
179. Ber family doctor, R. J. Poley, M.O., does not mention 
,e subsequent fall down the steps. However, a report by G. 
,arles Roland, H.D., of February 12, 1982 and his testimony by 
!Position (pp. 10-11) show a causal connection between the work 
,cident and the subsequent fall at the home of claimant's 
•iend and the ensuing disability. There seems to be no connection 
ttween the knee injury and the phlebitis. Claimant's problem 
1th her left knee is traumatic and she may well need a knee 
•placement. 

ISSUES 

The hearing deputy found claimant entitled to certain 
•aling period and permanent partial disability benefits as well 
, payment for bills incurred for medical and allied services. 

entered an award accordingly. Nothing was said about the 
nalty issue. 

Defendants did not file their brief on appeal by the limit 
September 13, 1983. Claimant went ahead and filed her 

pellee's brief by the time limit of September 28, 1983. On 
ptember 30, 1983, defendants asked for an extension of time in 
ich to file a brief. However, work had already begun on the 

·peal decision, and that request was denied. 

Claimant states the issues: 

I. In the absence of a Brief, reciting employer's 
issues on appeal is the appealing employer entitled 
to any relief on appeal and must the Deputy's 
decision be affirmed as a matter of Law? 

II. Is claimant entitled to benefits in addition 
to those awarded by the Deputy Commissioner? 

A. ls the delay in commencement of 
benefits unreasonable or without 
probable cause pursuant to Iowa Code 
S86.13 (1983)? 

a. Was the delay unreasonable 
and without probable cause from the 
outset i.e. when the employer was 
given notice of the claim on April 
29, 1980 by attorney for the claimant? 

b. Was th~ delay unreasonable 
and without probable cause from the 
date of Deputy Mueller's decision on 
June 28, 1983? 

B. If ao, how mucb additional 
penalty benefits is cla1mant en
titled to? 

III. If the Commissioner decides to bear the 
appeal on 1ts merits, then the issue is whether the 
Deputy's decision 1s correct. 

Regardless of whether defendants filed a brief, the matter 
is considered de novo. 

APPLICABLE LAW 

The statement of the law found in the arbitration is sufficient 
and will be adopted herein. 

ANALYSIS 

Claimant argues tha t , since defendants did not state their 
exceptions to the arbitration decision, that decision should be 
affirmed as a matter of law. However, as stated above, t he 
review here is de novo, and all of the evidence has been considered 
in reaching this final agency decision. 

Claimant also argues that defendants did not have good 
reason or probable cause to withold payments under the act. 
However, claimant's preexisting condition and the possible 
intervening cause were elements that could legitimately have 
cast doubt upon claimant ' s right to benefits. Therefore, 
defendants will not be assessed any penalty. 

Finally, claimant supports the deputy's decision. One 
agrees with claimant that the evidence tends to show that the 
incident caused claimant's difficulties and that the preexisting 
and alleged intervening causes did not adversely affect her 
claim. Therefore, an award will be made in accord with the 
arbi tration decision. 

The following findings of fact, conclusions of law, and 
order are based upon those of the hearing deputy but are some
what modified. 

FINDINGS OF PACT 

1. That this agency bas jur isdiction of the parties and t£e 
subject matter. 

2. That the claimant twisted her left knee at work on March 
27, 1979. 

3. That the claimant was suffering from thrombophlebitis 
and moderately severe degenerative arthritis. 

4 . That the claimant suffered a torn cartilage in her left 
knee on March 27, 1979. 

s. That said condition was not discovered until July 6, 
1980. 

6. That aa a result claimant has sustained a permanent 
partial disability of 16 percent of her left leg. 

7. That the claimant was fully recovered from the arm 
injuries sustained during the "Newton fall" and has sustained no 
degree of permanent partial disability therewith. 

8. That c laimant bas incurred a series of medical bills as 
a result of the f oregoing treatment which remain unpaid . 

CONCLUSIONS OF LAW 

That on March 27, 1979, claimant sustained an injury which 
arose out of and in the course of her employment. 

That said injury caused claimant to be entitled to a healing 
period of one hundred sixteen point four two nine (116. 429) 
weeks at the rate o f eighty-one and 26/100 dollars ($81.26) per 
week plus permanent partial disability to the leg of thirty-five 
point t wo (35,2) weeks at the same rate. 

ORDER 

THEREFORE, IT IS ORDERED that defendants pay the claimant a 
healing period of one hundred sixteen point four two nine 
(116. 429) weeks at the weekly rate of eighty-one and 26/100 
dollars ($81.26) in a lump sum together wi th statutory interest 
at ten (10) percent per year from the date of the injury. 

It is further ordered that defendants pay the claimant a 
thirty-five point two (35.2) week period of permanent partial 
disability at a weekly rate of eighty-one and 26/100 dollars 
($81.26) in a lump sum together with statutory interest at the 
rate of ten (10) percent per year beginning on September 2, 1981. 

Defendants are ordered to pay the claimant the following 
medical expenses that she has incurred as necessary to treat the 
injury: 

Iowa Lutheran Hospital 
Dr. Olivencia 
Hilltop Clinic (Or. Poley) 
Skiff Memorial Hospital 
Skiff Memorial Hospital 
Newton Clinic (Or. Wittenberg) 
Orthopaedists Ltd. (Dr. Roland) 
Iowa Lutheran Hospital 
Thomas w. Bower (Therapist) 

Date 
3/27/79 
3/27/79 
5/15/79 
5/26/79 
6/4/79 
5/26/79 
8/25/80 
8/20/80 
9/11/81 
Total 

Amount 
Sl.008.60 

14 0. 00 
401. 00 
553.35 
717.05 
515.00 

1,625.00 
506.96 

89.00 
$5,555.95 

Costs are charged to the defendants under Rule 500-4.33 and 
include an expert witness fee payable to G. Charles Roland, H.O., 
in the same of one hundred fifty dollars ($150). 

Defendants are further ordered to make all the necessary 
statutory filings within twenty (20) days from the date below. 

Signed and filed at Des Hoines, Iowa this~ day of 
October, 1983. 

Appealed to Distric t Court; 
Pending BARRY MORANVILLE 

DEPUTY INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

KATHRYN WRIGHT, 

Claimant, File No. 682321 

vs. REV I E W 

SWIFT INDEPENDENT PACKING REOPENING 
co., 

D E C I S I O N 
Employer, 
Self-Insured. 

INTRODUCTION 

. This is a proceeding in review-reopening brought by Kathryn 
Wright, the claimant, against her employer, swift Independent 
Packing Co., a self-insured employer, to recover additional 
benefits under the Iowa Workers' Compensation Act as a result of 
an injury she sustained on August 25, 1981. 

This matter came on for hearing before the undersigned 
deputy industrial commissioner at the Iowa Industrial Commis
sioner ' s Office, in Des Hoines, Iowa on March 2, 1983. The 
record was considered fully submitted on that date. 

An examination of the industrial commissioner's file reveals 
that a first report of injury was filed September 28, 1981. A 
memorandum of agreement was filed October 12, 1981. A Form 2A 
has been filed to reflect the amount of compensation benefits 
paid to claimant. 

The record in this case consists of the testimony of the 
claimant, Cyndra Gratias, Tony Harr1s; claimant's exhibits l 
through 13 inclusive; and defendant's exhibits A through e 
inclusive. 

ISSUES 

The issues to be resolved in this proceeding include whether 
there exists a causal relationship between the claimant's work 
inJury and her disability, as well as the length of healing 
period. There is an additional issue of penalty under section 
86.13, The Code. 

RECITATION OF THE EVIDENCE 

At the time of hearing the parties stipulated that the 
applicable rate in the event of an award is $140.79. The 
parties agreed that the time period in dispute extends from 
August 27, 1982 through January 25, 1983 inclusive. 

The claimant, Kathryn Wright, testified in these 
that she is married and the mother of two children. 
born in July 1949. 

proceedings 
She was 

This witness began her employment relationship with Swift in 
April 1981. Prior to this position she had done primarily 
clerical work, and worked at Jimmy Dean in Osceola. 

Her first job at Swift required the operation of a Whizzard 
knife to remove meat from bones. The knife is hand operated and 
hand held. Claimant also operated a bagging machine, inserting 
meat products into bags. She also worked on the production 
line, wrapping large cuts of meat. 

The first arm and hand complaints arose in August 1981. 
Claimant was referred to R. w. Hoffmann, H.D., the plant physician. 
Diagnostic studies were conducted and bilateral carpal tunnel 
surgery performed. No improvement in claimant's condition was 
noted post surgery. Later a second bilateral carpal tunnel 
surgical procedure was performed by Dr. Hoffmann. Subsequently, 
Dr. Hoffmann referred Hrs. Wright to Robert A. Hayne, H.O. At 
this point in time it was claimant's understanding that or. 
Bayne was to be her treating physician. 

Claimant indicated that during the period October 1981 to 
April 1982 some slight improvement, in terms oC feeling, was 
noted in the right hand. No feeling was noted on the left. 

In April 1982 Cyndra Gratias, of Crawford and Company, 
contacted claimant and advised her to return to Dr. Hoffmann for 
a recheck. The reexamination was conducted in April 1982. Hrs. 
Wright again indicated that or. Hoffmann referred her back to or. 
Hayne. 

On Hay 4, 1982 Dr. Hoffmftnn released claimant to return to 
work in a position involving "no gripping.• Claimant, pursuant 
to the releose, returned to work for Swift and was assigned to 
the bagging machine. Operation of this device required lifting, 
pulling and inserting cuts of meat into bags. The first day on 
the job hand discomfort was noted. The second day, while 
continuing to operate the bagging machine, claimant's hands 
became very swollen and

0

she was unable to continue working. 
Claimant advised her supervisor of this problem and was told to 
"do the best she could." Hrs. Wright also advised the company 
nurse of the continued hand and wrist problems. or. Hoffmann 
examined the claimant at the conclusion of this second day on 
the job, Hay 6. Claimant has not worked for Swift since Hay 6, 
1982. 

On Hay 14 Ms. Gratlas again advised claimant to see or. 
Hoffmann. Hrs. Wright stated she was very depressed and emotionally 
upset at this point in time. She was experiencing crying 
spells, her hair waa falling out, her grip was poor, and she was 
sick on a daily basis. 

At the end of Hay 1982 claimant was examined by both ors. 
Hayne and Flapan. At her counsel's request, she was also 
examined by Dr. Paul Prom. 

Hrs. Wright testified that she received no workers' compen
sation payments for the period Hay 5 through July 21, 1982. She 
applied for unemployment compensation and this was also denied 
In July 1982 claimant underwent what she described as a brief · 
two minute examination by Dr. Flapan and, according to claima~t, 
was advised to go to Mayo Clinic. Her complaints at this time 
included numbness in the hands, pain in the arms and elbows, 
headaches and neck pain. She was also experiencing continued 
emotional difficulties. 

In November 1982 claimant was examined and tested at the 
Mayo Clinic. A second Mayo visit was undertaken in December 
1982. A third bilateral carpal tunnel surgery was performed at 
Mayo in January 1983. Graphic evidence of the surgeries was 
evident to the undersigned when he examined claimant's arms. 
Hrs. Wright was scheduled to return to Mayo in March 1983 • 

Claimant's compensation benefits were re-commenced on 
January 26, 1983 and continued to be paid as of the date of 
hearing. 

At the time of hearing, Hrs. wright has no feeling in the 
left hand. Swelling and loss of strength are noted in that 
appendange. Claimant is unable to detect heat or cold on the 
left. Pain is noted on the right and the feeling is gradually 
returning. She can feel hot and cold on this hand and arm. 

On cross-examination, claimant indicated that her right hand 
is dominant. Claimant acknowledged that she felt a painful 
sensation while reaching at home. Claimant acknowledged that 
her family moved in December 1981, but stated that she did not 
actively participate in the move. 

. Hrs: Wright disputes the bag cut job description received 
into evidence at the time of trial. She stated that the meat to 
be bagged was not evenly distributed between workers, more given 
to her. She stated pushing and lifting were required in the 
position. 

Hrs. Wright acknowledged she had no prior arm and wrist 
problems. She also had no preexisting psychological difficulties. 

The balance of this witness' testimony has been reviewed and 
considered in the final disposition of this case • 

Cyndra Gratias was called to testify by the claimant. Ms. Grat 
is a claim supervisor with Crawford and Company, spending 
approximately 80 percent of her time in the workers' compensation 
area. She has supervised workers' compensation claims for about 
five years and attended many seminars on the subject. 

In October 1981 Swift Independent Packing Co. became a 
client of Crawford & Company. National Union Fire Insurance 
Company is the underlying workers' compensation carr i er. 
According to Ms. Gratias, Tony Harris is the personnel manager 
at Swift and must approve all payments of workers' compensation 
benefits. With respect to Hrs. Wright's claim, this witness 
acknowledged that a memorandum of agreement had been filed. 
Benefits had also been paid to claimant. The compensation 
checks were sent to Swift and claimant was required to come to 
the plant to receive her benefits. This witness stated claimant 
was examined by a physician on virtually every visit. 

This witness was aware of an informal conference held 
between counsel for the parties and or. Hayne in July 1982. She 
confirmed that as a consequence of that meeting payments were 
made on July 21, 1982. After July 21 this witness indicated she 
received a report from Dr. Flapan, and based on this sinqle 
document claimant's benefits were terminated. 

After Dr. Flapan's examination and opinion letter, this 
witness was aware of Dr. Rayne's later examination and recom
mendation of further evaluation. This witness was also aware of 
Dr. Todd Hines' evaluation and report and knew of or. Hoffmann's 
notation regarding depression. Ms. Gratias was concerned about 
causal relationship between the depression and the work incident 
but never sought medical or psychological clarification. 

On cross-examination, this witness acknowledged that the 
surgery at Mayo was authorized and healing period benefits would 
continue to be paid. 

This witness relied on or. Flapan's opinion for terminating 
healing period benefits for the period August 27, 1982 through 
January 25, 1983. 

She stated Dr. Bayne never retracted his directive that 
claimant could return to work. Even though she was advised by 
counsel on July 20, 1982 of Dr. Hayne's conclusions, she relied 
on Dr. Flapan's position. 

This witness was aware of Dr. Hayne"s comments in defen
dant's exhibit E that maximum healing has not taken place but 
stated she d1d not feel the letter was clear on the causation 
issue. Pscyhological intervention was not undertaken according 
to this witness because of lack of evidence as to causation. 

The balance of this witness' testimony has been reviewed and 
considered in the final disposition of this case. 

Tony Harris, the personnel manager at Swift, testified on 
their behalf. He testified at length concerning the job descrip
tions of bagging and Wh1zzard knife use. 

On cross-examination, this witness acknowledged that claimant 
was terminated by the employer. He conceded that the psycho
logical evaluation was not to be authorized. This was a joint 
decision between this witness and Ms. Gratias. Prior to ter~i
nation, claimant called into the plaat as instructed. 

The balance of this witness' testimony has been considered 
in the final disposition of this case. 
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An abundance of medical data has been submitted to the 
1ndecsi9ned in the form of exhibits. All of this data has been 
eviewed and considered in the final disposition of the issues 
n this case. The more important reports, in the opinion of the 

1ndersi9ned, will be hi9hlighted. 

H. D. Huentec, H.D., of the Mayo Clinic, reported to Dr. 
ayne on January 18, 1983 that he had examined claimant pursuant 
o De. Hayne's referral. Bis letter reveals he is aware of hec 
•ast medical history, treatments and limitations. Examination 
as conducted and diagnostic studies carried out at Dr. Muenter's 
irection. One impression of this physician is that claimant 
as •a definite persistent median neuropathy.• In addition to 
he carpal tunnel syndrome, it is suspected that claimant has "a 
ronator syndrome." Additional surgery was recommended in that 
eport. Psychological evaluation was carried out at the Mayo 
acility and it was noted that "the patient was primarily 
rustrated by her prolonged disability.• No basis for prolonged 
sychological treatment was noted. Dr. Huenter concluded his 
eport by indicatin9, "I should add that the patient's present 
edical problem of a bilateral carpal tunnel syndrom [sic) and a 
ossible pronator syndrome is a continuation of the problem that 
rose in June of 1981 and was caused by her occupation.• 

D1 Robert A. Hayne, H.D., a neurosurgeon who has treated 
he claimant for a considerable length of time, reported on 
ecembec 21, 1982 that as of his last examination of claimant on 
uLy 26, 1982 that pain and tenderness persisted. Dr. Rayne 
ecommended a second opinion he secured from University Hospitals 
n Iowa City or the Mayo Clinic. Re recognizes that claimant 
ay improve and eventually reach complete recovery. He attributes 
er slow recovery, post sur9ery, to a tendency over and above 
~rmal for vaso-constriction of the peripheral vessels. Con-
1nuing reinnervation of the musculature of the hand was noted 
• the last E.H.G. study in Hay 1982. 

In Dr. Hayne's report of August 2, 1982 he reiterated the 
ict of her slow improvement and recommended evaluation at one 
f the aforementioned facilities. 

In other reports of Dr. Bayne's prepared early in the summer 
~ 1982, he indicated that she was released to return to work on 
Jne 7, 1982. 

Based on Hs. Gratias' termination of benefits notice dated 
1l y 27, 1982 she relies exclusively on Dr. Plapan's single 
,port of July 23, 1982. In that report, based on a single 
le( examination on July 8, 1982, which claimant described as 
1ef, he notes: 

I reviewed the )Ob descriptions which you 
enclosed and would think that Hrs. Wright would be 
suitable for the job description, General Worker 
(attend trim belt) and Bag Cuts. I do not believe 
she is qual1f1ed to use the Whizzard knife. 

Todd Hines, PhD, reports that as of August 14, 1982, based 
the data he has reviewed, he is of the "opinion that a 

~plete psychological evaluation of this patient is appropriate 
d necessary.• He notes a reference by one examining physician 

the psychological problem and potential need for psycho
erapeut1c intervention and treatment. 

APPLICABLE LAW 

Section 85.34(1), of the Code, provides: 

If an employee has suffered a personal injury 
causing permanent partial disability for which 
compensation is payable as provided in subsection 2 
of this section, the employer shall pay to the 
employee compensation foe a healing period, as 
Provided in section 85.37, beginning on the date of 
the injury, and unt,l he has returned to work or 
competent medical evidence indicates that recuperation 
fcom said injury has been accomplished, whichever 
comes first. 

ANALYSIS 

The record is clear that by the unilateral act of filing a 
nocandum of agreement, the employer has acknowledged that on 

date of injury claimant was their employee and she sustained 
?ersonal injury which both arose out of and 1n the course of 
, employment. 

Healing period benefits wece paid to claimant foe an 
1ded pec1od of time based on Dr. Hoffmann's opinions. 
f fmann cefecred claimant to De. Hayne and compensation 
1tinued. 

ex-
Dr. 
benefit~ 

A fluccy of retucn-to-wock authocizatlons then appeared. 
! on Hay 4, 1982 by De. Hoffmann and a second on or about June 
1982 by Dr. Hayne. Substantial controversy then arose as to 

>thee claimant continued 1n a state of healing after hec 
empt to return to wock. 

In July 1982, after a joint conference between Dr. Hayne, 
:orney Hanssen and Attorney Hoffmann, and pursuant to the 
•ice of counsel, claimant's benefits wece re-commenced and 
>ught up to date. All of this was accomplished despite the 
ly notat1on of De. Hayne that claimant was released in early 

le 1982. This action of the employer coupled with Hs. Gcatias' 
minat1on letter of July 27, 1982 leads the undersigned to 
ieve that they were not concerned about Dr. Hoffmann's oc Dr. 

ine's release to work opinions earlier given. 

Defendant also arranged for Dr. Flapan's evaluation. Based 
his one time examination and opinion, Crawford and Company's 
mination letter of July 27, 1982 was generated and benefits 

ised. Dr. Flapan never treated claimant, he only examined hec. 
le the employee was anxious to rely on his report to terminate 

1pensat1on, it is suspect why they did not continue his 
•olvcment in the case as time progressed. 

Subsequent examinations oc opinions from Dr. Hayne or the 
Mayo Clinic reveal that claimant continued in a state of healing 
and 1n the opinion of the undersigned, had not ducin9 the period 
August 27, 1982 through January 25, 1983 reached maximum medical 
recuperation. De. Hayne recommended a second opinion which was 
secured in Rochester. The Mayo Clinic recommended additional 
surgery to correct the ongoing physical difficulties. 

Based on the record as a whole the undersigned is left with 
the d1st1nct impcesson that Hs. Gratias and the employee wece 
•quick on the draw• to terminate claimant's benefits whe n a 
basis was provided from almost any source, even if that source 

reasonable. It was, however, an amateurish claims handling 
approach, based on the entice record. 

FINDINGS OP PACT 

That claimant was released to return to work by Dr. Hoffmann 
on Hay 4, 1982. 

That claimant was released to return to work by Dr. Hayne on 
or about June 7, 1982. 

That claimant attempted to return to wock in May 1982 and 
was unable to pecfocm hec Job. 

That added healing period benefits were paid to claimant 
based on an informal conference with De. Hayne through August 
27, 1982. 

CONCLUSIONS OF LAW 

That claimant sustained hec burden of proof and established 
a causal celationsh1p between the injury of August 25, 1981 and 
hec healing pec1od. 

That claimant was in a state of healing fcom Au9ust 27, 1982 
through January 25, 1983. 

That claimant has not demonstrated any entitlement to the 
penalty provided foe in section 86.13. 

That based on the opinion of De. Bayne and the Mayo Clinic, 
claimant had not reached maximum medical recuperation during the 
period August 27, 1982 through January 25, 1983. 

That additional carpal tunnel surgery was performed at the 
Mayo Clinic in January 1983 and healing period benef1ts have 
been re-commenced at that point 1n time and continue to be paid. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendant shall pay unto claimant healing period 
benefits foe the period August 25, 1982 through January 25 , 1983 
at the stipulated cate of one hundred forty and 79/100 dollars 

That the costs of this action are taxed to the defendant 
pursuant to Industrial Commissioner Rule 500-4.33. 

That defendant shall file a final cepoct upon payment of 
this award. 

Signed and filed this __ day of August, 1983. 

E. J. KELLY 
DEPUTY INDUSTRIAL COMMISSIONER 
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BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

PERRY YANCEY, 

Claimant, 

vs. 

CATERPILLAR TRACTOR CO., 

Employer, 
Self-Insured, 
Defendant. 

INTRODUCTION 

Pile No. 675207 

R E V I E W -

R £ 0 P E N I N G 

D E C I S I O N 

This is a proceeding in review-reopening commenced by Perry 
Yancey against Caterpillar Tractor Co., self-insured employer, 
for benefits as a result of an injury which arose out of and in 
the course of his employment on February 6, 1981. This action 
is one in review-reopening as a result of defendant's st1pulation 
at the beginning of the hearing. 

The record consists of the testimony of Perry Yancey and 
James C. Donahue, Jr., H.O.; cla1mant's exhibits l through 8 and 
10; and defendant's exhibits A through E. 

ISSUES 

The 1ssues presented by the parties at the time of the 
hearing are whether a causal connection ex ists between the 
injury which occurred on February 6, 1981 and the d1sability on 
which he is now basing his claim; the nature and e xtent of any 
temporary total disability resulting therefrom; and whether 
cer t ain medical expenses are necessary and authorized . 

EVIDENCE PRESENTED 

On February 6, 1981 claimant received an injury aris i ng out 
of and in the course of his employment with defendant when while 
using a torque wrench, the wrench slipped and struck him in the 
head . Claimant ind 1cated he was dazed and had blood all over 
his face. Claimant was seen by James C. Donahue, Jr., H. D., 
ls a company physician. Claimant testified he went back to work 
but fe l t weak and sore. Claimant continued to work and also 
continued to see the company physician. Claimant ind1cated be 
complained of headaches and dizziness. Claimant stated: 

0, Let's get down to approx imately the time that 
you no longer worked for Caterpillar . Tell us what 
happened then. 

A. The time I -- at t he time I got terminated? 

Q. Yes. 

A. Okay, I was still seeing the doctor, and I 
told him, you know, my bead is just bother i ng me so 
much, and I was dizzy and I wasn't getting any 
sleep, you know. And I said I couldn't -- I just 
didn ' t feel right working. So he sa 1d that day, 
you know, if 1t was all right, you know, t hat it 
was up to me if I wanted to go home, so I went home. 

And some of the people at the plant came out; 
the general foreman. 

Q. Did you tell anybody you were going home? 

A. No. Just the doctor knew I was going home. 

Q. Okay. So then somebody came to your house, you 
say, that same day. 

A. Yes. 

Q. And who was that, if you recall? 

A. It was the general foreman. 

Q. What was the discussion, if there was a dis
cussion, between you and the general foreman? 

A. Be told me to go back to work or else I was 
going to be fired -- be terminated from my Job, 
separated from my job. 

Q. What did you tell him? 

A. I told him the doctor said if I wanted to go 
home I could go home. I guess it didn't make him 
no difference. 

Q. How were you feeling? 

A. I wasn't feeling g~od at all. 

Q. 

A. 

Did you tell him you weren't feeling good? 

Yeah. 

Claimant revealed that he went to Franciscan Hospital to see 
if he could get any relief from his headaches and dizziness. 

Claimant did not go back to work and he was terminated 
because of not doing so. After his termination defendant did 
send claimant to a couple of other physicians. 

Claimant testified that when he returned to work on Augu~t 

24, 1981 he had to have a medical clearance which he r eceived 
from one of the defendant's physicians . Claimant stated tha t 
for the total period he was off work he had headaches and dizzy 
spells. After returning to work in August of 1981 claimant 
worked regularly and stead ily for defendant until he was laid 
off because of lack of work . 

On cross-examination claimant revealed that he rubbed his 
head up agains t the windshield of his car on April 8, 1981 and 
did not go to work that day. Claimant stated that he stayed 
home because of his general head condition and not because of 
rubbing his head on the windshield. Claimant disclosed that th 
company physician said he couldn't fi nd anything wrong with him 
Claimant also disclosed that prior to going to Franciscan 
Hospital he d i dn't tell de fendant he wanted to see a different 
doctor. 

James C. Donahue, Jr., M.D., t estified he is de fendant's 
physician. On April 9, 1981 Dr. Donahue saw claimant, who 
ind1cated he did not feel like working. Or. Donahue stated tba 
after examination he told claimant he could find no reason why 
claimant couldn't wor k. Dr. Donahue s t ated that claimant calle , 
him on June 10, 1981. 

Patrick G. Campbell , H.D., who test1fied by way of depositio 
s t ated he specializes in psychiatry and ini t ially saw claimant 
on June 30, 1981 at the request of defendant's physician. Or. 
Campbell hospi t alized claimant on August 21, 1981 . At one 
point, or. Campbell felt that claimant had a near paranoid 
psychosis and that he appeared delusional. or. Campbell stated 

Q. Did your testing or the se therapeutic sessions 
reveal whether Hr. Yancey had any impairment of bis 
reality perceptions? 

A. Well, he didn't, but I t hink it was our general 
feeling - - also the psychological testing -- that 
he very de f initely had a personality disorde r . 

Q. Were you able to label or character ize that 
personality disorder? 

A. Well , it seemed in that pa rticular category 
where we g roup, you know, the hysterical, the 
impulsive , the erratic, dramatic types. These 
subcategories include the hysterical narcissis t ic, 
border line psychopathic, and those groups. 

Or. Campbell class i fied claimant's cond ition as conversion 
disor der. or. Campbell indicated that claimant's personality 
features e x isted bef ore his i nJury on February 6, 1981. Or . 
Campbell revea l ed that claimant was also ha ving f amily problems. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the i njury of February 6, 1981 ls causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, I nc . , 257 I owa 516, 133 N. W.2d 867 (1965) . 
Lindahl v. L. o. Bofis, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility i s 1nsu icient; a probabil i ty is necessary. 
Burt v. John Deere water l oo Tractor Works, 247 Iowa 691, 73 N.W. 
132 (19$S). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Hethodi 
Hos p i t al, 251 Iowa 375, 101 N.W.2d 167 (1960) . 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The op1nion of experts need 
not be couched in def i n 1te, positive or unequivoca l language. 
Sondag v. Perris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert op1nion may be accepted or reJected, in whole or in 
part, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opinion is for the finder of fact, and that 
may be affected by the completeness of the premise given the 
e xpert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman v. Central Telephone Co 
261 Iowa 352, 154 N.W.2d 128 (1967). 

Wh1le a claimant is not entitled to compensation for t he 
resu l ts of a preex isting injury or disease, the mere ex istence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (1956). If the claimant had a preex isting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to • 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.w., 
812, 815 (1962). 

The Iowa Supreme Court cites, apparently with approval, the 
C.J.S. statement that the aggravation should be material if it 
is to be compensable. Yeager v. Firestone Tire, Rubber Co., 
253 Iowa 369, 112 N.W.2d 299 (1961); 100 C.J.S, Workmen's 
Compensation S555(17)a. 

ANALYSIS 

There is no question but that claimant received an injury 
arising out oC •nd in the course of his employment with defen
dant on February 6, 1981 but the parties have asked the under-
signed to det, • • ~ 1 n .. nt midsed from v ork was 
related to that injury. 

The greater weight 
claimant's physical or 
work on April 9, 1981. 
no reason why claimant 

of evidence does not indicate that 
mental problems required claimant to 
or. Donahue testified that he could 

could not work that day. 

Although claimant indicated that he felt or. Donahue lef t it 
up to him whether or not be should go to work , the testimony of 
Dr. Donahue fails to show such a causal connection. The test!• ••! 
of Or. Campbell does not help claimant in t hat regard in that or. 
Campbell did not say claimant could not have worked at that t i e •• 
Even if Or. Campbell had made suci a statement it would have 
been mere speculation on hie part. 
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The greater veight of evidence indicates that claimant's 
being fired greatly enhanced his psychological difficulties. 
Claimant did meet his burden in proving that he was entitled to 
temporary total disability benefits from June JO, 1981 when Or. 
Campbell fist saw claimant until August 24, 1981 when claimant 
returned to work for defendant. 

Claimant has also met his burden in proving entitlement to 
reimbursement for all of his medical bills. Defendant argues 
that some of claimant's medical bills were unauthorized. At the 
same time, defendant has not filed a memorandum of agreement and 
did not admit an inJury arising out of and in the course of 
claimant's e11,?l ·,t.n,•nt until they filed their answer. The 
jefendant cannot deny liability and at the same time restrict 
claimant's medical care. 

PINOINGS OF PACT ANO CONCLUSIONS OF LAW 

~HER€?1R~, based on the evidence presented and the principles 
of law previously stated, the following findings of fact and 
conclusions of law are made: 

PINOING 1. On February 6, 1981 claimant was inJured while 
working for defendant. 

FINDING 2. As a result of his physical injury on February 6, 
1981 claimant aggrivated a prior psychological condition. 

FINDING 3. As a result of that aggravation claimant was unable 
Lo work from June JO, 1981 until August 24, 1981. 

CONCLUSION A. Claimant met his burden in proving he was entitled 
to temporary total disability benefits from June 30, 1981 until 
August 24, 1981. 

FINDING 4. Defendant did not file any memorandum of agreement 
prior to this case being filed. 

FINDING 5. Defendant has not paid claimant any weekly benefits. 

CONCLUSION B. Claimant's medical expenses were not unauthorized 
because defendant did not admit an injury arising out of and in 
the course of his employment prior to those expenses being 
incurred. 

ORDER 

Therefore defendants are to pay unto claimant eight (8) 
weeks of t?o.>r,r ary t otal disability benefits at a rate of $243.22 
per week. 

Defendant's shall also reimburse claimant for the following 
medical bills. 

Rock Island Franciscan Hospital 
Moline Radiology Associates 
Quad Cities Neurological Associates 
Rock Island Franciscan Hospital 

Pharmacy Services 
Lutheran Hospital 

$187.50 
57.00 

135.00 

12. 80 
8S.00 

Defendant is to be given credit for benefits previously paid. 

Accrued benefits are to be made in a lump sum together with 
statutory interest at the rate of ten (10) percent per year 
pursuant to section 85.30, Code of Iowa, as amended. 

Costs are taxed to defendant pursuant to Industrial Commissioner 
Rule 500-4. 33. 

Defendant shall file a final report upon payment of this award. 

Signed an1 filed this J../Jl'4y of March, 1984. 

DAVIDE. LINQUIST 
DePUTY INDUSTRIAL COMMISSIONER 

Copies To: 

BEPORE THE IOWA INDUSTRIAL COMMISSIONER 

JOHN R. ZAHN, 

Claimant, 

vs. 

IOWA STATE HEN'S R.EPOAAATORY, 

Employer, 

and 

STATE OP IOWA, 

Insurance Carrier, 
Defendants 

File No. 608970 

D E C I S I O N 

0 N 

85.27 

B E N E F I T S 

---------------------------------
INTRODUCTION 

This is a proceeding brought by John R. Zahn, claimant, 
against the Hen's State Reformatory, employer, and the State of 
Iowa, defendants, to recover benefits pursuant to Iowa Code 
Section 85.27. It was heard by telephone on 'uly 5, 1983. It 
was considered fully submitted when the exhili•s were received 
in this office on July 11, 1983. 

The industrial commissioner's file shows a first report of 
injury received October 12, 1979. A memorandum of agreement was 
received October 24, 1979. An agreement for settlement was 
entered on March 11, 1982 which reports an injury to claimant's 
back on October 3, 1979, and his treatment by William R. Pinn, H.D., 
with subsequent referral to Dr. Robb who performed surgery. 
Claimant was paid healing period benefits from October 5, 1979 
through February 25, 1982. The parties stipulated that claimant 
has a 6S percent permanent partial disability to the body as a 
whole related to his October J, 1979 inJury. They also agreed 
to a partial commutation. Paragraph eleven of the settlement 
agreement provides: 

11. The claimant's right to a review-reopening 
remains intact as provided in section 8S.26(2), The 
Code 1981; and the claimant's entitlement to 
medical benefits remains intact as provided in 
section 8S.27, The Code 1981. 

The record in this matter consists of the testimony of 
claimant, Doris Zahn, and Richard Andrews; claimant's exhibit 1, 
an estimate from Balster's of Marion; claimant's exhibit 2, an 
estimate from Sears; claimant's exhibit 3, estimates from 
Kenwood House Interiors; claimant's exhibit 4, a bill from Hall 
Home furn i shings; claimant's exhibit S, materials relating to an 
Eastman House mattress; claimant's exhibit 6, a prescription 
from William R. Finn, H.D.; and claimant's exhibit 7, a letter 
from Andrews dated January 20, 1983. 

ISSUES 

The issue 1n this matter is whether or not an orthopedic 
mattress is an appliance under Iowa Code Section 85.27 and if it 
19 an appliance whether a charge of $616.8S 1s excessive. 
Claimant has raised the possible applicability of Iowa Ca iP 
Se c tion 86.13 to this matter. 

STATEMENT OP THE CASE 

Claimant testified that he consulted with Dr. Finn concerning 
his back and was told by the doctor to obtain a "real firm 
mattress." He recalled that on Or. Robb's advice he had placed 
a plywood board under his mattress in 1979, but that the board 
proved unsatisfactory when the springs 1n the mattress poked out. 
He said that the mattress which gave out was five or six years 
old and he reported that use of the board had helped h1s back. 

At the time he saw Dr. Pinn he asked for a prescription for 
his rec ords. That prescription states: "Needs Orthopedic Firm 
Mattress because of back problems.• Be took the prescription to 
his spouse and they started mattress shopping. He did not 
consult with his attorney nor did he speak with defendants as he 
did not think he needed approval for what he deemed a legitimate 
expense. 

Doris J. Zahn, claimant's spouse, testified that the couples' 
former mattress which was firm but not "hard firm" was three to 
four years old. After the board was placed under the mattress, 
springs started coming through and deterioration occurred. 

She recalled that when her spouse got the mattress prescription, 
she commenced c omparison shopping making four to five trips to 
try to get the best price. She obtained three written estimates: 
$539.99 and $S99.99 from one company; $599.88 from a second; and $649.95, 
$S99.95, and $599.95 from a third. She acknowledged she went 
some other places in addition to the three fr om which she 
obtained estimates, but as she grew weary and as she thought 
prices were remaining about the same, she did not get estimates 
from each. 

Eventually the couple settled on a queen size mattress and 
box springs which cost $616.85 with tax. No delivery charge was 
made and there was a 15 year guarantee which was not pro-rated. 
The witness testified that the purchased mattress was the 
firmest one priced and that it fit claimant's back "real well." 
She asserted that claimant is sleeping better now. 

On cross -examination she was asked whether or not a Sealy 
Posterpedic had been priced. She was unsure, but she thought 
that she had looked at one. No estimate had been recorded. She 
anticipated that any mattress used with a board would have 
broken down as their first had. 

Zahn testified she was unaware of any offer by defendants to 
exchange the mattress. She said the couple's attorney was 
contacted when they learned defendants would not pay. She 
understood that defendants' representative, Andrews, had refused 
payment for the mattress on the basis that it was not an orthopedic 
device. 

Richard L. Andrews, supervisor of the state employees' 
workers' compensation program testified that he first learned of 
the purchase of the mattress when he received that bill. He 
spoke with defendants' attorney and then called the hospital 
supply company seeking information about orthopedic mattresses 
and also the local Sealy distributor who gave him some general 
information about the types of mattresses available. He was 
quoted a price of slightly more than $300.00 for an orthopedic 
mattress, the best Sealy had. lie also gathered the names of 
places where mattresses are available in Cedar Rapids. He 
agreed that he was not cognizant of the degree of firmness which 
claimant would require so that he would not have to use a board. 

Andrews was not sure if a mattress is an orthopedic device 
and he wrote on January 20, 1983, "I do not consider this to be 
an orthopedic appliance. • 

APPLICABLE LAW ANO ANALYSIS 

Defendants' claim uncertainty as to whether or not a mattress 
is an orthopedic device. They apparently make reference to the 
portion of Iowa Code section 85.27, which provides: 

When an artificial member or orthopedic appliance, 
whether or not previously furnished by the employer, 
is damaged or made unusable by circumstances 
arising out of and in the course of employment 
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other than through ordinary wear and tear, the 
employer shall repair or replace it. When any 
crutch, artificial member or appliance, whether or 
not previously furnished by the employer, either is 
damaged or made unusable in conjunction with a 
personal injury entitling the employee to disability 
benefits, or services as provided by this section 
or is damaged in connection with employee actions 
taken which avoid such personal injury, the employer 
shall repair or replace it. 

This deputy industrial commissioner does not believe it is 
ne cessary to go so far in section 85.27 to find a sect ion which 
could cover a mattress. The previous paragraph begins: "For 
purposes of this section, the employer is obliged to furnish 
reasonable services and supplies to treat an injured employee •••. • 

Nearly seventy years ago the attorney general's office 
provided an opinion (Iowa Workman's Compensation 1916) as to 
what it means to furnish. That opinion states: "The word 
'furnish' has no legal or technical definition different from 
its ordinary use in commercial parlance, which is 'to supply 
with anything necessary or needful' as ordinarily understood it 
means 'to supply or to provide.•• That opinion further says: 
"The statute requires that such services be reasonable, but as 
to what is reasonable is a question of fact •..• • 

Claimant herein consulted his doctor about his back. The 
doctor suggested a •real firm mattress• and provided claimant 
with a prescription not unlike he might have given for medication 
or a brace or for therapy. Claimant took the prescription to 
his spouse and they began comparison shopping. Defendants 
should be grateful for that effort. we ordinarily do not 
require persons getting benefits under Iowa Code section 85.27 
to go to discount drug stores for the lowest prescription price 
or to endeavor to find the lowest room rate at the local hospital. 
While it behooves us all to be conscious of medical costs, we 
also want high quality medical care to comfort and to heal our 
injured workers. One does not need to have a back problem to be 
aware of differences in mattresses. The Zahns found a mattress 
which fit claimant's back. Re reportedly is resting much better. 

Admittedly, there could have been better communication 
between the parties in this matter. Perhaps claimant's asking 
Andrews about the mattress initially might have avoided some 
difficulty. On the other hand, claimant's settlement agreement 
maintains his entitlement to medical benefits. 

Defendants argue that a mattress could have been obtained at 
a lower cost. Andrews, however, admitted a lack of awareness of 
the degree of firmness required by claimant. There is no 
certainty that the mattress he found would fit claimant's back 
and, therefore, provide the relief claimant has been able to 
obtain. Neither was evidence presented as to a price in the 
Cedar Rapids area, a delivery charge, or a guarantee. 

After hearing the testimony in this matter, the undersigned 
believes that the orthopedic mattress is a supply reasonably 
necessary to treat claimant's injury and that under the circumstances 
in this case, the charge was reasonable. 

Claimant has asked that this action be c onsidered with an 
eye to whether or not the final paragraph of Iowa Code sec tion 
86.13 has been triggered. That section provides: 

If a delay in commencement or termination of 
benefits occurs without reasonable or probable 
cause of excuse, the industrial commissioner shall 
award benefits in addition to those benefits 
payable under this chapter, or chapter 85, SSA, or 
858, up to fifty percent of the amount of benefits 
that were unreasonably delayed o r denied. 

Defendants vigorously resisted consideration of this issue. 

When the final paragraph of 86.13 is read with the first 
sentence of the section ("If an employer or insurance carrier 
pays weekly compensation benefits to an employee .... ") it 
becomes apparent that 86.13 has no applicability here as this 
matter concerns only medical benefits. 

FINDINGS OF FACT 

WHEREFORE, it is found: 

That claimant received a c ompensable injury to his back on 
Oc t ober 3, 1979. 

That claimant was treated for his injuries by Doctors Finn 
and Rol b. 

That c laimant was told by Or. Robb to place a board under 
his mattress. 

That afte r the board was in place, the springs in the 
mattress poked through. 

That claimant entered an agreement for settlement in which 
hls right to medical benefits remains intact. 

That or. Finn provided c laimant with a prescription for an 
•orthopedic firm mattress .• 

That claimant's spouse did comparison shopping to ~et the 
best buy. 

That the mattress purc hased cost $616.85 with tax and with 
no delive ry charge. 

That the purc hased mattress has a fifteen year guarantee 
whic h is not pro-rated. 

That the mattress has provided claimant with some relief 
from his bac ~ discomfort. 

CONCLUSIONS OF LAW 

THEREFORE, it is concluded: 

That an orthopedic mattress is a supply reasonably necessary 
to treat claimant's injury. 

That the cost of the orthopedic mattress in this case is 
reasonable. 

That the provisions of the final paragraph of Iowa Code 
section 86.13 have not been triggered. 

THEREFORE, it is ordered: 

That defendants pay unto claimant the cost of an orthopedic 
mattress totaling six hundred sixteen dollars and eighty-five 
cents ($616.85). 

That defendants pay costs of this action pursuant to industrial 
commissioner rule 500-4 .33. 

Signed and filed this 22 day of July, 1983. 

JUOITB ANN HIGGS 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

JOLENE ZUMBRUNNEN, 

Claimant, 

vs. 

IOWA CORRECTIONAL FACILITY 
FOR WOMEN, 

Employer, 

and 

STATE OF IOWA, 

Insurance Carrier, 
Defendants. 

File No. 715103 

A R B I T R A T I O N 

DECISION 

INTRODUCTION 

This is a proceeding in arbitration brought by Jolene 
Zumbrunnen, against Iowa Correctional Facility for Women, 
employer, and the State of Iowa, insurance carrier, for benefits 
as a result of an injury on September 11, 1982. On January 27 
and February 3, 1984 this case was heard by the undersigned. 
This case was considered fully submitted at the conclusion of 
the hearing. 

The record consists of the testimony of claimant, Don Hciee, 
Marge Sexton, Susan Bunter and George Sauers; claimant's exhibits 
P-2, P-38, P-11, P-12, and P-9; defendants' exhibits D-1 and 
D-2: and joint exhibits A through X. 

ISSUES 

The issues presented by the parties at the time of the 
hearing are whether claimant received an inJury arising out of 
and in the course of her employment; whether there is a causal 
relationship between the alleged injury and the medical benefits 
on which she is now basing her claim: and whether claimant is 
entitled to medical benefits pursuant to sas.27, Code of Iowa. 

EVIDENCE PRESENTED 

Claimant testified she is 28 years old and the mother of two 
children ages eight years and six years. In July 1982 she said 
she was employed as a correctional officer at the Iowa Hen's 
Reformatory at Anamosa, Iowa. While at Anamosa, claimant worked 
the afternoon shift. 

Claimant stated that in July 1982 she took a voluntary leave 
of absence without pay from her job in order to move to Des 
Hoines, Iowa with her friend who had been elected president of 
Council 61, American Federation of State, County and Municipal, 
Employees. At the same time, she said she put in for a transfe 
to Des Hoines specifying she was available for a morning or 
afternoon shift. 

Claimant revealed that in August 1982 she received a call 
from Marge Sexton of the Iowa Correctional Facility for Women at 
Mitchellville, Iowa. Claimant made arrangements to tour the 
institution. Claimant said she did tour the institut1on and hat 
requested that she be placed on a day shift. Claimant said t 

5 she was told there would probably not be a problem getting day• 
but admitted she was told this could not be guaranteed. On 
August 13, 1982 claimant said she accepted the transfer and was 
told to report to work at 7:00 a.m. August 27, 1982. 

Claimant said she reported as she was directed and learn1d 
later that day that she would be placed on the afternoon shi t. 
Claimant protested. 

Claimant stated that as a result of being assigned to the 
afternoon shift she encountered baby-sitting problems and Joss 
of sleep. Claimant revealed she sought numerous remedies for 
her predicament including conferences with the warden, her hr 
supervisor and filing a grievance. Eventually claimant told te 
employer she would not come to work 'unless she had a day ahi t, 
Claimant was suspended by her employer as a result of her 
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efusal to work. Claimant said she considered this harassment 
,ecause the suspension included a day she had actually worked. 
he admitted, however, that the employer reduced the suspension 
hen it was learned she had returned to work. 

Claimant testified that during this period of time she began 
o have increasing problems with sleep and nervousness and 
uffered what she called panic attacks. She went to see Harold 
• Eklund, M.D •. Be told her she needed psychiatric care. 
laimant said she then went to Broadlawns Hospital where she 
nderwent psychiatric counseling. Claimant did not testify she 
ncurred medical expenses. 

It was claimant's feeling that her psychiatric problems were 
he result of harassment and abuse by her employer. Amoung the 
atters she felt were abuse are (lJ she felt the employer misled 
er about getting a day shift, (2) the employer's interpretation 
f the union contract was different than hers, (3) she was 
uspended for refusing to come to work, (4) she was required to 
et a medical statement in order to draw sick leave, (5) the 

»ployer wrote a letter to her doctor, and (6) the employer did 
ot have her check ready on the day she resigned. 

Don McKee testified he was the president of Council 61, 
oerican Federation of State, County and Municipal Employees in 
~ptember 1982. He testified that his interpretation of the 
,ion contract was different than the employer's and that 
:cording to bis interpretation claimant should have been given 
day shift. Be also stated other employees were having the 

1me problem as claimant. 

Marge Sexton testified she was the personnel director for 
le employer in September 1982. She stated that she did not 
?lieve she was at anytime abusive to claimant. 

Susan Bunter testified she was the warden at Mitchellville 
1 September 1982. She recalled the meeting with claimant. She 
?nied she harassed or abused claimant. 

The testimony of George Sauer and testimony by deposition of 
chael Brand were fully considered. 

Claimant introduced two medical reports. Harold E. Ecklund, 
D., stated that it was his opinion claimant's problem did not 

•ise out of the scope of her employment and that her problem 
,s basically iatrogenic. (See joint exhibit 8) 

Karl W. Northwall, H.D., stated that it was his opinion that 
aimant's problem did arise to some extent from her employment. 
ether that her work and the acts of management had some part 
the causation of claimant's difficulties. (See joint exhibit 

APPLICABLE LAW 

Claimant has the burden to prove that she sustained an 
jury which arose out of and in the course of her employment. 
ndahl v. L. 0. Boggs Co., 236 Iowa 296, 18 N.W.2d 607 (1945); 

uist v. Shenandoah Nurseries, ln ., 218 Iowa 724, 254 N.W. 
Cl • personal in ury is an impairment of health which 

sulted from the employee's work. Jacques v. Farmers Lumber 
d Supply Co., 242 Iowa 548, 47 N.W.2d 236 119S1); Lindahl, 236 
wa 296, 18 N.W.2d 607; Almquist, 218 Iowa 724, 254 N.W. 35. 
he incident or activity need not be the sole proximate cause, 

the injury is directly traceable to it.• Holmes v. Bruce 
tor Freight, Inc., 215 N.W.2d 296, 297 (Iowa 1974); Langford v. 
llar Excavatlny & Grading, Inc., 191 N.W.2d 667 (Iowa 197l). 
cause is prox mate 1£ it is a substantial factor in bringing 

out the result.• Blacksmith v. All-American, Inc., 290 N.W.2d 
8, 354 (Iowa 1980). 

The question of whether a gradual stimulus causing a nervous 
jury is compensable is covered in Larson, The Law of Workmen's 

1mpensation Law, Vol. 18, p. 7-637 and following, S42.23(b). 
·cording to Larson, there is no question but what a gradual 
lmulus which causes a nervous injury is compensable; the 
oblem is one of proof. The polarity in cases is exemplified 
Swiss Colony v. Department of ILAR, 72 Wis.2d 46, 240 N.W.2d 

8 (1976) and Carter v. General Motors Corporation, 261 Mich. 
7 106 N.W.2d 105 (1960). Wisconsin, which represents the 
-called objective view, ruled that " in order for nontraumatically 
used mental injury to be compensable in a workmen's compensation 
se, the injury must have resulted from a situation of greater 

dimensions than the day-to-day mental stress tensions which all 
employees must experience.• 240 N.W.2d at 130, citing 215 N.W.2d 
at 373. Michigan, holding with the subJective test, ruled that 
a claimant who had prior emotional trouble was eligible for 
workers• compensation where the evidence showed his inability to 
keep up on the assembly line and subsequent berating by his 
foreman made him fear losing his job and resulted in a psychosis. 

Larson cites the Wisconsin rule with approval. Another ease 
holding w1th the obJective theory cites the "floodgates• argument 
that the allowance of workers• compensation on a subjec~ive test 
would create a voluntary retirement program for any employee who 
was ready to give up active employment. Seitz v. L, R Industries, !!!£:, 437 A.2d 1345 (R.I., 1981) 

ANALYSIS 

The facts show that claimant was dissatisfied with being 
placed on a night shift even though she had stated she would be 
available on that shift. Claimant was at no time guaranteed a 
day shift though she was given indications it might be available. 
It is apparent that claimant was not the only employee who had a 
contract dispute with the employer over shift preferences; 
however, no other employees suffered a psychological injury as a result. 

The record does not establish that the employer unduly 
harassed or abused claimant. Host of her problems seem to have 
arisen out of the fact that she was having difficulties getting 
a baby sitter and as a consequence was loosing sleep. Although 
Dr. Northwall attributes part of claimant's problems to her 
employer, Dr. Ecklund felt the problems did not arise from her employment. 

Finally, claimant presented no evidence that she incurred 
any medical expenses as a result of the alleged injury. 

FINDINGS OP FACT AND CONCLUSION OF LAW 

WHEREFORE, based upon the evidence presented and the principles 
of law above stated, the following findings of fact and conclusion 
of law are made: 

FINDINGS OF FACT: 

l. Claimant is 28 years old and the mother of two minor children. 

2. Claimant suffered an emotional disorder in September 1982. 

3. Claimant's work for the employer did not cause the emotional disorder. 

4. Claimant's employer did not abuse or harass her. 

5. Claimant did not incur medical expenses as a result of her alleged inJury. 

CONCLUSION OF LAW: 

Claimant did not receive an injury arising out of and in the 
course of her employment on September 11, 1982. 

ORDER 

THEREFORE, claimant shall take nothing from the proceedings. 

The parties are ordered to pay the costs of producing their 
own witnesses and claimant is ordered to pay the costs of the 
shorthand reporter at the hearing. 

Signed and filed this 9th day of February, 1984. 

Steven E. Ort 
Deputy Industrial Commissioner 
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