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BEFORE TBS I OWA I NDUSTRIAL COMM ISSIONER 

DONNA CLARK ADAIR, 

Claimant, 

vs. 

FURNAS ELECTRI C COMPANY, 

Employer, 

and 

AHBRICAN MUTUAL I NSU RANCE 
COMPAN Y, 

Insurance Carrier, 
Defendants. 

Pile No. 468417 

A PPEAL 

0 E C I S I O N 

STATEMENT OP TBE CASE 

Defendants appea l f rom a proposed review-reopening decision, 
entered March 19, 1982, wherein a deputy found the claimant had 
not yet recuperated from a work related aggravation of a pre
ex ist ing psychological impairment; awarded continuing healing 
period benefi ts under section 85.34 (1), Code o f Iowa; and 
decided that evaluation of the precise ex t ent of disability can 
only be made after t he claimant has rece ived psychotherapy 
treatment . 

This case arise s fr om a wor k related inJury sustained on 
January 31, 1977 to claimant's righ t upper e xtremity. Claimant 
subsequently unde rwent surgical procedur es for this injury. 
Defendants vo l unta ri l y paid medical e xpenses and temporary total 
d1sability benefi ts dur i ng the pe r iods of February 1 4 , 1977 to 
Kay 14 , 1978 a nd September 26 , 19 78 to July 9, 1979; and permanent 
par t1a l d isab i lity payments a s of July 10, 1979 ending on 
De cember 31, 197 9. 

The record on appeal consists of the record of t he review
reopening proceeding which includes the transcript of the 
hearing; claimant's exhibits 1, 2 and 3; defendants' exhibits 1 
and 2; and the deposition of Todd P . Bines, Ph.D. 

ISSUES 

Defendants' appeal brief recites the issues as: (1) whether 
t he deputy erred in determining the claimant has a preexisting 
psychological impairment which was aggravated by the work 
injury , and (2) whether the deputy erred in determining the 
claimant has sustained an indus t rial disability. 

REVIEW OP THE EVIDENCE 

Claimant, at the time of the hearing , was a 24 year old 
mar ried woman with three dependent children. Claimant began 
employment in the defendant employer's factory in November 1975, 
app rox imat ely six months after her high school graduation. (Tr., 
p. 8) 

During claimant's high school years she actively partici
pated on the cheerleading and gymnastics teams with a history of 
no injuries. Before employment with the defendant employer, 
claimant worked as a restaurant waitress for a short time. (Tr., 
pp. 7-8) 

When claimant started empl oyment with the defendant employer 
she was 18 years of age and single. (Tr., p. 8) Claimant 
testified she noticed pain in her right arm and right shoulder 
one year after she became a •power screwdriver• operator under 
the e mploy of the defendant employer. Claimant testified the 
pain became disabling in January 1977, (Tr., p. 10) 

I n the subsequent four years, as highlighted hereaf t er, the 
claimant underwent a right transaxillary first rib resection for 
a right thoracic outlet syndrome in March 1977 and decompression 
right carpal tunnel surgery in September 1978. Each of these 
surgeries were followed by physical therapy and vocational 
r ehabilitation efforts. The latest diagnosis of a physical 
problem within the claimant's upper right extremity is a cubital 
tunnel syndrome. Claimant has had t wo clinical psychological 
evaluations and one psychiatric e xamination during this time 
period. 

At the hearing, claimant described several current physical 
and mental difficulties. (Tr., pp. 22-29, 39-40) Claimant said 
she has a great deal of numbness, aching and throbbing in her 
right arm which causes an inabili t y to sleep well a nd inability 
to wash dishes or vacuum without pain. Claimant also said she 
is now unable to write a complete letter. She said when she 
attempts to write, the pencil fumbles in her fingers and the 
wrist and palm o f her right hand start t o throb and eventually 
become numb. She said she cannot stand and hold any object over 
10 pounds. Claimant said she has difficulty in pick ing up small 
objects because she cannot feel t he object in her fingers very 
we l l. Claimant said the sensations she feels in her hands are 
as if she has an e xtra finger or is minus a finger. (Tr., pp. 
22-23) 

Cla imant said numbness starts in her right shoulder, runs 
down t he arm through her elbow and wrist and into the palm of 
her hand and fingers. She said this numbness process occurs 
hour to hour every day. Claimant said this happens whenever she 
does anything that requires back and forth motion or reaching 
above her head. She testified this numbness will remain for 5 
to 10 minutes each time. Claimant also stated t hat when she 
turns her body too quickly pain will shoot up her arm and into 
the side of her neck . She said that atrophy in her pectoral and 
scapular muscle as diagnosed by a physical therapis t in Hay 
1979, ma kes clot hes buying difficult. ITr. , pp. 23-26) 

Claimant said she is no longer taking medication for relief 
because she thought she was becoming addicted to the pain 
relieving medication. Instead, claimant now uses heating pads 
and hot baths to relieve her sympt oms. (Tr., pp. 26-27) 

Claimant t estified she has had a change of emotional state 
since her work related injury of January 1977; she testified: 

Q. Have you noticed any emotional differences 
since the injury as compared to prior to the 
injury? 

A. Yes, a great deal. 

Q. What have you noticed about yourself? 

A. Get very depressed and upset and frustra t ed, 
very frustrated. I drop something or I want to 
write a letter and I get a quarter of the way 
through the letter and I have all these things I 
want to say and I can't write them because my 
hand's bothering me so bad. I tend to get real 
frustrated and it depresses me because I should be 
able to do these things and I can't do them. I 
tend to kind of get mad at the world. 

Q. Bow does it affect your ability to perfor m your 
duties around the home? 

A. I'm much slower. Simple things such as washing 
dishes and vacuuming -- most always I have to stop 
vacuuming and rest a little while before I can 
start up again. I always do this while I am 
vacuuming and washing dishes. 

Q. Bow does it affect your care of the children? 

A. It limits my lifting and carrying them. I 
don't lift both of the babies unless I absolutely 
have to and then I have to brace my right arm with 
my left arm. Now that they're getting big enough 
to where they can kind of climb up on my lap I 
encourage them to climb up rather than lifting them 
because it does bother me to l i ft them. To go to 
the grocery store or something I have to use the 
backpack and even wearing the backpack puts strain 
on my right arm and shoulder. By the time I'm done 
with my grocery shopping, my shoulder and arm is 
bothering me. (Tr., p. 27, 1. 22 - p. 28, 1. 25) 

.. 

The first hospitalization commenced on January 30, 1977 when 
claimant ' s family physician, Dennis D. Wilken, H.O., admitted 
the claimant for conservative treatment. Claimant testified she 
had severe aching, throbbing, and muscle spasms in her right arm 
at the time of admission. She stated her hand would shake 
uncontrollably. (Tr., pp. 10-11) This hospitalization lasted 
only three days. (Cl. ex. 1, Wilken 3/10/77) Or. Wil ken 
reported the conservative t reatment did not improve claimant's 
condition. (Cl. ex. l. Wilken 3/10-77) 

Claimant was referred to Arnie B. Grundberg, H.D., an 
orthopaedic specialist, who examined the claimant on t wo occasions 
during February 1977. (Cl. e x . 1, Grundberg 2/8/77-2/ 25/77) 
When claimant's condition failed to improve, Dr. Grundberg's 
final diagnosis was a •significant thoracic outlet syndrome• and 
he referred the claimant to Ralph A. Dorner, H.D., a specialist 
in thoracic and vascular surgery. Dr. oorner's e xamination on 
March 2, 1977 found a •complete obliteration of the righ t radial 
pulse. " (Cl. ex. l, Dorner 3/2/77) Claimant's transaxillary 
first rib resection surgical procedure was subsequently performed 
on March 21, 1977, (Cl. ex. l: Dorner 3/2/77; Methodist Hospital 
3/20/77 - 3/26/77) or. Oorner's notes reflec t the claimant was 
advised prior to surgery of possible post-operative complications 
of numbness in her right arm and possible damage to her right 
brachial plexus artery and vein. (Cl. ex. 1, Dorner 3/2/77) At 
the hearing, claimant acknowledged she acquiesced to these 
potential problems, (Tr., pp. 3 4-35) 

Claimant received some relief as a result of the t r ansaxillary 
first rib resection. (Tr., p. 12) Claimant said the muscle 
spasms and the uncontrollable shaking in her right hand had 
cleared, and the aching in her right shoulder was no longer as 
painful as prior to the surgery. (Tr., p. 36) 

In a letter to the state vocational rehabilitation agency, 
Dr. Dorner stated that heavy muscular e xertion involving claimant's 
right arm was undoubtedly involved in the etiology of claimant's 
thoracic outlet syndrome and suggested vocational consideration 
limit vigorous physical activity invol ving the right arm. (Cl. 
ex. 1, Dorner 4/ 25/77) 

The first psychological evaluation of the claimant took 
place at the request of the state vocational rehabilitation 
agency for an appraisal of claimant's psychological functioning 
level and for rehabilitative recommendations. (Cl. ex. l, 
Geshuri 5/19/77) This evaluation was performed in Hay 1977 by 
Yosef Geshuri, Ph.D., in clinical psychology. 

Dr. Geshuri used six psychological tests within his evalua
tion battery in addition to the personal interview process. Or. 
Geshuri found that the claimant intellectually functions on the 
average level, "while exhibiting wide scatter which renders her 
performance problematic.• Or. Geshuri also found "indications 
of perceptual difficulties" and •[e)motionally, the subject has 
apparently experienced prolonged stress due to family difficulties 
involving interpersonal conflict s, which left her depressed, 
weary of in t erpersonal difficulties and helpless.• He stated 
the claimant was looking for a dependable relationship with 
paternal ingredients and needed to gain some self-confidence and 
enhancement of her self-esteem. or. Geshuri recommended that 
claimant be rehabilitated toward her goal of becoming a teacher 
and this goal was feasible if her emotional needs were treated. 
(Cl. ex. 1, Geshurl 5/19/77) 
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Claimant was de t ermined to be eligible for V<>cational 
services. (Tr., p. 13; cl. ex. l, RESB Medical Consultant's 
Revie w) vocational training consisted of enrollment in a 
t wo-year college program of liberal arts. (Tr., p. 13) 

Claimant was married in July 1977 a t the age of 21 years. 
(Tr., p. 13) She had known her husband three to four years 
prior to their marriage. (Tr., pp. 13, 47) 

Prior to college enrollment, claimant received extensive 
physical therapy treatments on a frequency of t wo to three times 
per week during May to July 1977. (Tr., pp. 13 and 31; Cl. e x . 
l , Creston Comm. Hosp. 5/1/79) This physical therapy treatment 
caused some gradual improvement. (Cl. e x . l, Dorner 7/5/77) 
The physical therapist's notes indicate claimant withdrew from 
these treatments due to her new marriage. (Cl. ex. l, Creston 
Comm. Bosp. 5/1 79). 

Dr. Dorner referred the claimant back to Dr. Grundberg in 
July 1977 for treatment of a possible arthritic problem in her 
right shoulder area. (Cl. ex . l, Dorner 7/5/77) At this time, 
claimant complained of numbness and severe aching and throbb i ng 
in her right hand which caused loss of sleep and inability to 
hold small objects. (Tr., pp. 13-1 4) Dr. Grundberg's e xamina
tion notes of August 19, 1977 reflect the claimant had a positive 
Tinel sign and Phalen's test a t her right wrist. He diagnosed 
carpal tunnel syndrome and recommended decompression surgery. 
(Cl. ex. 1, Grundberg 8/19/77) 

Dr. Grundberg examined the claimant three months after he 
suggested carpal tunnel decompression. At this time claimant 
was pregnant with her first child. (Tr., p. 14) Upon this 
examination, Or. Grundberg found, in part, a decreased sensation 
in the median and ulnar nerve distribution. (Cl. ex. l, Grundberq 
11/15/77) He noted that claimant's carpal tunnel syndrome was 
connected to her prior thoracic outlet syndrome. (Cl. e x . 1, 
Grundberg 7/11/78) Re again recommended a decompression, 
however, delayed surgery until after the claimant's child was 
born and breast feeding was no t required. (Tr., pp. 14-15; cl. 
ex. l, Grundberg 11/15 '77-7 11/78) Surgery was performed 
September 27, 1978, at which time the nerve in claimant's carpal 
tunnel was found to be mildly compressed. (Cl. ex. 1, Meth. 
Hosp. 9 27 78) 

After surgery for her carpal tunnel syndrome, the claimant 
testified her condition did not improve. (Tr., p. 16) Claimant 
returned to Dr. Grundberg for post-operative care. (Cl. ex. l, 
Grundberg 10/10/78-10/31/78) Dr. Grundberg noted that claimant 
no longer had as much numbness and tingling in the hand as she 
had before the surgery. (Cl. ex. 1, Grundberg 10/31/78) Two 
veeks later, claimant returned to or. Grundberg v ith complaints 
of aching in her forearm mostly distal to her right elbow and to 
some extent in the palm and her fingers were going numb but 
better than before. Upon examination, Dr. Grundberg noted the 
claimant may be suffering from a • compression of the median 
nerve at the elbow. • Be recommended the claimant return in three 
months for further evaluation. (Cl. ex . l, Grundberg 11/14/78) 
Claimant returned in t wo months with the same complaints and Dr. 
Grundberg primarily made the same findings. (Cl. e x . 1, Grundberg 
1/30/79) Claimant was sent for an EHG evaluation, which showed 
normal findings, thus Dr. Grundberg told the claimant there was 
no serious problem in her upper right extremity and advised the 
claimant to return in six months. (Cl. e x. 1, Grundberg 3/2/79) 

In the meantime, claimant returned for additional physical 
therapy treatments during April and Hay of 1979 from the therapist 
she previously v,sited during Hay 1977. The physical therapist's 
examination notes and report indicate the claimant was coopera
tive and her major complaint was pain and weakness in the right 
arm. The physical therapist found: claimant's •pectoral and 
scapular muscles appeared atrophied"; when claimant picked up 
small objects with her thumb and first finger •she heavily 
relies on visual cues because tactile sensation is poor • ; when 
buttoning her clothes or writing the claimant •seemed to tire 
rapidly• ; claimant vas •very shaky when using the arm• and 
shoulder exercises were • painful " ; claimant had •full mobility• 
1n her hand, but could not complete the •motion against resistance • 
test1 and the claimant's • range of motion seems to be limited by 
pain which has lead to muscle shortening. • (Cl. ex. 1, Creston 
Comm. Hosp. 5/1/79 

Defendant insurance carrier received a letter from Dr. 
Grundberg dated July 6, 1979 which estimated claimant's permanent 
impairment as "10\ of the left (right) upper extremity dut (sic) 
to weakness and pain. • (Cl. ex. 1, Grundbcrg 7/6/79) The 
carrier notified claimant's counsel that on the basis of Dr. 
Grundberg's report, the claimant's condition had stabilized v ith 
a 10 percent disability rating, and permanent partial disability 
benefits vere to terminate in December 1979. (Def. ex. l) A 
review of the industrial com:oissioner's office file shows no 
payments have been made since December 1979. 

Claimant subsequently became pregnant with t win children. 
(Tr., p. 18 I 

Claimant returned to Dr. Grundberg, one year after her last 
examination on the request of claimant's counsel for an up to 
date medical evaluation. (Cl. ex. l, Grundberg 4/22/80; Tr. p. 
46) This evaluation took place on April 22, 1980 at vhich ti■e 
Dr. Grundberg found a " right cubttal tunnel syndrome• in addition 
to residuals from the right thoracic outlet syndrome and the 
right carpal tunnel syndrome. (Cl. ex. l, Grundberg 4/22/80) 

The developsent of clai■ant•• cubital tunnel syndrome, 
according to Dr. Grundberg'• report, became vor■e 3ust before 
clai■ant became pregnant and •probably ha• nothing to do v ith 
her e•ployment. • At this ti■e, Dr. Grundberg reaffirmed his 
disability ratinQ of 10 percent cauaed by the residuals of 
claimant's prior surgeries. Dr. Grundberg advised clai■ant to 
t,eat her cubital tunnel syndro■e sp,ptomatically v ith analgesics. 
(Cl. ex. l, Grundberg 4/22 80) Claimant said Dr. Grundt>erg 
informed her that sbe ~ould have to learn to live v lth her 
problem. (Tr., p. 38) 

Claimant's t win children were subsequently born in Augus t 
1980. (Tr., p. 18) 

Claimant's second psychological evaluation was then performed 
by Todd F. Rines, Ph.D., in clinical psychology. Dr. Hines 
conducts all the psychological evalua tions at the Medical 
Occupa t ion Evaluation Center a t Mercy Hospital in Des Hoines, 
Iowa. (Rines dep., pp. 3-4 ) 

Dr. Hines rendered a wr i tten evaluation based upon psycho
logical testing conducted on September 20th and 29th of 1980. 
Dr. Bines also evaluated the cl a imant in July of 1981, and 
rendered his further opinion of the claimant's condition in 
relation to his earlier findings by deposition held subsequent 
to t he hearing. (Bines dep., p. 5) 

A report of claimant's 1980 psychological evaluation is 
included in the record on appeal. Or. Rines reported a history 
consistent v ith the record, plus recent diagnos t ic Impressions 
which include " low pain tolerance. • (Cl. e x. 1, Rines) The 
report describes physiological and psychological complaints by 
the claimant that are substantially similar with the type of 
complaints claimant described at the hearing. (Cl. e x . 1, 
Rines; Tr. , pp. 22-29, 39- 40) Dr. Bines t estified his 1980 
evaluation utilized s even types of psychological tests that 
compose a standa r d psychological battery for evaluation, as well 
as a clinical structured interv i ew which involved standard i zed 
questions on family history, current stat us, sense of future, 
and present symptoms . ( Bines dep . , pp. 5-6) 

Dr. Bines ' 1980 psychological eva luation opinion postulates 
e x istence of a physiological proce ss that is being •greatly 
e xacerbated " by a psychological process vhlch is "clearly a 
process of somatic conversion. • Somatic conversion, according 
to Dr. Bines, means the claimant has some significant psycho
logical problems t hat are causing her physical problems to 
become worse. Be testified that •very likely• claimant's 
physical problems are being aggravated by her psychological 
problems, and her psychological problems are being aggravated by 
her physical problems. Thus, Dr . Bines t e s t ified his 1980 
evaluation shoved a •circular process• to claimant's condition. 
(Hines dep . pp. 8-9) 

Dr. Rines' 1980 report indicated his opin ion that the 
claimant ' s industrial injury and related sequela have •precipitated 
and t riggered the emergence of historical emotional conflict 
which Is now e xpressed through physical pain and disability .• 
Dr. Bines' 1980 report also contains his belief that claimant ls 
• completely disabled in the sense of being overwhelmed by 
emotional Issues and, hence, unable to adequately participate in 
rehabilitation e f forts or in vocational pursuits. • (Cl. e x . l, 
Bines) 

Claimant returned to Dr. Dorner on February 19, 1981 for 
another up to date evaluation. Dr. Dorner reported a history 
consistent v l t h the record and noted that the claimant was 
presently at home with th r ee sons, one 3 years old and 6 mon t h 
old t wins. Or. Dorner ' s records no t e the claimant "obtained no 
symptomatic relief • as a result of Dr. Grundberg's right carpal 
tunnel release procedure and that claimant has bad peraiatent 
symptoms in her upper right e xtremity since this surgery. (Cl. 
ex. 1, Dorner 2/19/81) 

Claimant's complaints to Dr. Dorne, at the February 19, 1980 
examination were tha t her •entire hand tingles and goes numb 
with any persistent motions• ; • occasional discomfort• in her 
axllla on the right side; and •persistence of numbness• in the 
medial right upper arm in tbe area of the distribution of the 
intercostal brachial cutaneous nerve. Dr. Dorner attributed 
claimant's last complaint to her previous transaxlllary eurgery. 
Claimant also complained that she could not vork v ith her ar• 
for any length of time without her hand throbbing and dropping 
objects. Upon exa■lnatlon, Dr. Dorner found no evidence of a 
recurrent thoracic syndrome, however, he noted that the claimant 
had rather • significant limitation of motion of her right 
shoulder • which she had apparently favored for some p,?rlod of 
time. Dr. Dorner suggested that this condition may be treated 
with physical therapy and concurred v ith Dr. Grundberg in not 
suggesting any further surgery at the present time. (Cl. e x . l, 
Dorner 2/19/81) 

Physical therapy, as recommeded by Dr. Dorner, waa once 
again pursued by the claimant. Claimant undervent therapy on 
three occasions during May 1981 by a different physical therapist 
than previously mentioned in this case. (Tr., p, 18; Cl. e x. l, 
Clark Co. Hosp. 5/1/81 to 6/1/81) This therapist reported a 
history consistent vith the prior record and similar to claimant'• 
complaints at the time of the hearing. The therapist reported 
finding claimant's right shoulder, thumb, v rlst, elbow as 
•generally F grade • (i.e., fair, complete range of .110tion 
against gravity), and claimant'• left side vas found to be 
nor■al and her neck flexlon vas a grade leas than nor■al. (Cl. 
ex. l, Clark Co. Hosp. 5/1/81) 

Clai■ant did not return for additional physical therapy 
because, according to the clai■ant, her children vPre i~ter
changeablJ ill wit.h chicken pox for three ""nths and ahe could 
not afford tbe expense of day catP aervlcea. Bovever, the 
clai■ant testified ■he continue• to perfo,m ln-ho■e therapy 
exercises, but she has not noticed any improve■•nt. (Tr., PP• 
19-20) 

A paychiatric examination vaa perfor■ed by Oscar Barillas, ~ .D., 
apecialist in psychiatry. Dr. Barllla•' exa■ination ~•• n•ld on 
the request of th., defenae. (Tr., p. 20; def. ex. 2, p. 3) 
TbiG examination consisted of a alngle intervie~ vhich consumed 
l 1/2 hours. Tile e xai,lnation did not involve any vritten teats. 
(Tr., pp. 20-21) 

Dr. Barillas reported a nl ■tory that l• consistent ~Ith th• 
record including the follov ing lht of aurglcal interver,tions: 
"T. and A. at age 131 Appendecto~y and te!t oophorectomy (ovary) 
at age 141 b~eorrhoidectocy at age 1; • ; ceaar~an dellv•ry of t~r 
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three childr en; and abdominal surgery for "adhessions• in 1981. 
Dr. Barillas also received from the claimant a history of her 
family, early development, school, psychosexual, marital and 
work histor y. (Def . e x . 2) 

Dr. Barillas reported his findings of the claimant's •mental 
status• in the following manner: 

The patient Is a tall; slender built; fairly 
a t tractive; blond-hair ed; young-woman; casually but 
tastefully attired; who keeps the righ t arm laying 
on he r lap during most of the sesion [sic] that 
lasted over an hour and a half. She cooperated 
readily; relating in a goal directed manner, and 
without thinking di f ficulties. 

Ber affect is appropiate (sic); and her mood gets 
saddened when voicing some of her current limita
tions. 

Ber thought content fails to reveal any psychotic 
symptons (sic] (no delussions [sic), nor any type 
of hallucinat ions), and t ranslates e xis t ance (sic] 
of somatic concerns which have realistic bases. 
This latter conclusion is arrived to by the fac t s 
she has undergone various surgeries s i nce her 
ge t ting injured, as well as, e xisting limitations. 
When consciously aware of these a lowering of 
self-esteem occurs ( 0 

••• I cry then because I can't 
even throw things •.• " ) She has a fair abstract 
thinking capacity judging by the interpretations 
she gives to popular proverbs. Is capable of 
giving back correctly up to six numbers backward, 
which rules out distractibili t y. Ber sensor ium and 
Orientation [sic] are intact; and her fund of 
general information is adequate. 

A grossly per f ormed neu rological tests [sic] on her 
affected right arm discloses an e x isting anatomo
physiological deficit on it, the ex tend [sic] of 
which is out of my realm/specialty to determine. 
(Def . e x . 3) 

Without explanation or elaboration, Dr . Barillas stated his 
diagnosis as: 

Diagnostic Impressions(DSH-III): 
Axis I:- Li fe-c i rcumstance Problem. 
Ax is II:- No Diagnosis 
Axis III:- Peripheral neuropathy. (Def. ex. 3) 

Claimant attempted to return to rcct4ur~nt work in Harch 
1981. (T r ., p . 21) This restaurant was apparently recently 
purchased by her mother at t he time the claimant attempted to 
return to work. (See Bines dep., p. 17) The claimant was 
unable to function in a variety of positions which included 
waitress, dishwasher and salad girl functions . According to the 
claimant, she was unable to do this wor k because she could not 
carry trays, dishes or hold a knife. She wor ked for a couple of 
months at t wo to three days per week as a cook's helper in a 
capacity that involved performance with only one hand. (Tr., p. 
21-22) 

Claimant also attempted aerobic dance lessons, however, was 
unable to comple t e the course. (Tr., p. 29) 

A fe w days subsequent to the hearing, claimant was once 
again e xamined by Dr. Dorner, along with Dr. corner's associate 
David B. Stubbs, H.D., who Is also a specialist in thoracic and 
vascular surgery. This e xamination was held on August 6, 1981. 
Dr. Dorner reported that claimant's complaints and examination 
findings were •very similar • to those of his February 19, 1981 
examination. or. Dorner repor t ed that Dr. Stubbs and he were in 
agreement that at the present time claimant had some •significant 
residual problems• with her upper right e xtremity and appeared 
to have "developed some limitation of right shoulder movement, • 
and that it was their opinion that this condition was • aggravating 
her present symptoms, • (Cl. e x . 2) 

An appointment was scheduled by Dr. Dorner, for the claimant 
to receive a diagnostic assessment from Harvin H. Rued, H.D., 
specialist in physical medicine and rehabilitat i on at the Iowa 
Methodist Medical Center, Dr. Dorner noted the • most striking 
feature• in examining the claimant on August 6, 1981 was "her 
abnormal posturing and the degree of protection she gives to her 
right shoulder. • Be stated he hoped Dr. Burd would "help her 
break through this problem. • or. Dorner characterized her 
"present difficulties • as a part of a •condition dating from her 
original symptoms of a thoracic outlet syndrome, • (Cl. ex. 2) 

Dr, Burd's treatment plan, formulated on the basis of his 
examination, was to continue physical therapy for one additional 
veek, and if no improvement occurred, x-rays were to be taken or 
he would suggest further orthopaedic evaluation. Dr. Burd made 
this conclusion because he did not find any specific reason 
connecting claimant's shoulder limitation on the basis of 
neuromuscular function. Claimant canceled her following physical 
therapy appointment due to lack of transportation expense. (Cl. 
e x . 3, (deputy declared report ae cl, ex. 3, although marked def. 
ex . 3) ] The record reveals that claimant has not since been 
examined by Dr. Burd nor rec eived any further physical therapy. 

Claimant's deposition of Dr. Bines vas acp,,rent ly held before 
the f indi nos and opi nion of Dr. Burd wer e made availabl e to 
claimant'■ couns e l. (Cl . e x. 2, da t ed 9/ 17/81 ) 

Dr. Bines opines there la a high degree of reliability 
between his 1980 findings and the f1ndlngs of claimant's 1977 
paychological evaluation. Be hypothesized that claimant "chron
ically over time has had a great deal of vulnerability and fear 
and aensltlvity very likely out of her family situation. • or. 
Bines said this process bas been •essentially aggravated or 
heightened or ltghted up• by claimant's 1977 industrial injury. 
Dr. Bines believes this aggravation has en~ured to the present 

time and Is causing her physical problems to become worse by 
aggravating her e xperience of pain. Re believes that claimant's 
numbness, stiffness and inability to use her right upper e x tremity 
is being aggravated by a psychological cause. (Bines dep. , pp. 
9- 10) 

Dr. Bines stated that an inconsistency of findings between 
the 1980 and 1981 evaluations show that claimant's anx iety level 
was higher in 1981 as opposed to 1980, but her level of energy, 
which could be directed toward recovery and motivation was lower 
In 1981 as opposed to 1980. Thus, Dr . Bines concludes, in light 
of the reliability between the 1977 and 1980 findings, an 
increasing anx ie t y level and decreasing energy level indicates 
that claimant's circular process o f physical-psychological 
aggravation is becoming Increasingly permanent. (Bines dep., pp. 
10-11) 

Or. Bines believei that c l aimant's psychological condition 
was e xistent a t the time of her injury, however , even though her 
coping s kills were •marginally adequate• and her defensive 
system • very brittle, • claimant was able to adapt and become 
functional. Or. Bines believes that claimant's injury of 
January 1977 and her resultant inability to work, pain and 
numbness caused the claimant • to see in very concrete terms her 
vulnerability • and tl,ls caused her to be overwhelmed emotiona l l y . 
Be opines claimant ' s emotional r eactions of fear and apprehen
sion caused her to e xperience more pain, then as she e xperienced 
more pain, the physical aspect of claimant's injury became more 
aggravated, (Bines dep., pp. 13-15) 

On direct examination of Dr. Bines: 

0, Do you feel t ha t the trea t menat (sic) of her 
physical symptoms without the treatment of her 
psychological symptoms has much a chance of success? 

A, No, I do not. I think those t wo things have to 
run concurrently. I think because of the ci rcularity, 
this circle does, in fact, have to be broken. You 
see, the problem is -- because Doctor Grundberg, as 
I read the records, has already indicated his 
belief that there is some permanent, partial 
disability -- that some physical impairment will go 
on. 

As I understand the situation without endeavoring 
to step outside of the bounds of my professional 
expertise, there will always be some physical 
anomaly there. Bcc~ucc of that, you arc always 
going to get some psychological reaction to it. 
That means very clearly that these t wo things have 
to be treated together. They have to be mitigated. 
They have to be alleviated simultaneously as much 
as that is possible. If one were to reduce her 
physical condition to the lowest possible level of 
pain and discomfort, she will go on then with the 
fear and the apprehension that she has psycho
logically had, and that will continue to produce 
aggravation, pain responses. That will continue to 
produce disability. These aggravated pain responses 
will cause her to be less able to use that arm and 
that shoulder and her neck as she might otherwise. 
(Bines dep., p. 15, l. 11 - p. 16, l. 12) 

Dr. Bines indicated he believes claimant's experience of 
pain and inability to effectively use her dominant right arm was 
the cause of termination of claimant's vocational education 
program, as well as her inability to maintain an interest in 
art, her fear and apprehension to adequately care for her 
children, and the inability to do effective domestic activities. 
(Bines dep., p. 17) 

Dr. Bines recommends the claimant undergo approximately one 
year of weekly psychotherapy intervention in order to return the 
claimant to the state in which the industrial injury found her. 
(Bines dep., pp. 18-19) 

On cross-examination Dr. Bines described his proposed 
treatment plan and its possible effects on the claimant's 
condition: 

O, Now, when we talk about treatment for Hrs. 
Adair, what are we talking about? What do you 
treat? 

A. Well, I think · ommon sense terms ••• is how do 
you treat the fear, the anx iety and the apprehen
sion that have been opened up by the physiological 
condition. You treat the pain responses. You 
treat In a sense her inability to function both 
vocationally and domestically, and I will give you 
an example. You begin to work with a patient in 
this situation around the limitations of their 
complaints. You get a patient to specify exactly 
-- When I say exactly, I underscore that. It 
sometimes takes weeks to do it. You get them to 
speci fy exactly what their limitations are, specif
ically, what it is they can and cannot do and the 
kinds of pain responses and reactions that they 
have. Then very carefully you begin to boost what 
it Is they c an do. So you work on an action that 
gets the person to do just a little bit more. 

Initially, it would be i n the domestic situa
tion, and as they do just a little bit more, you 
get from the■ their increasing fear and apprehen
sion responses, and you work on relaxing those 
responses. 

So you do t wo things simultaneously, You 
increase their activity in the world, and you work 
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at relaxing and decreasing the associated apprehen
sion and fear responses and the anxiety levels, As 
you do that simulatneously (sic), they are able to 
do more with less anxiety which means they are able 
to do more with less pain. The final outcome of 
that is to get an individual to the point where 
they are doing the maximum against whatever physical 
disability they have. They are producing the 
minimum emotional reaction and pain response. 

• • • 
O, If we get a successful recovery, where will she 
be? 

A. I think it is conceivable and it would be my 
opinion that i t is feasible to psychologically 
return her to the point at which the accident found 
her. 

Q. In other words, she would be able to go back to 
gainful employment? 

A, Within the boundaries of her physical limita
tions, and at that point we really go beyond my 
expertise. Whatever her permanent, partial physical 
limitations would be, she would be returned to the 
point where she could operate within those boundaries. 
(Bines dep., p. 26, l. 15 - p. 28, l. 21) 

or. Barillas' psychiatric findings and opinion were evaluated 
by Dr. Bines on deposition. Dr. Bines stated that Dr. Barillas' 
report did not contain essential history. Foe example, Dr. 
Barillas' report does not contain any information on claimant's 
discovery of her father in the midst of an extramarital affair 
and that upon disclosure to her mother, both parents •converged ' 
on her; nor any information regarding claimant's family history 
of geographical mobility and insecurity in relation to male 
figures with dependence on strong parental figures. (Bines dep., 
p. 21-24 l 

or. Bines pointed out that Dr. Barillas did not perform any 
psychological testing. or. Bines stated that be would not reach 
any conclusion on the basis of a single interview as done by Dr. 
Barillas. Dr. Rines opinion is that Dr. Barillas' election to 
not use multiple measures, precluded him from • seeing some of 
the things that existed that relate to the personality disorder . • 
(Rines dep., p. 23) 

or. Hines stated that or. Barillas' "Diagnostic Impressions 
(OSH 1u1, • (see oof. ex . 2, p. 31, is the use of the Diagnostic 
and Statistical Manual III, which is a system used to categorize 
emotional problems. (Hines dep,, p. 22) 

Regarding or. Barillas' report of "Ax is I:- Life-circumstance 
Problem, • (Def. e x . 2, p. 3), or. Hines stated this means the 
claimant has a • reactive process that is reactive to some 
trauma • and that " it is this long-standing pattern that bas been 
precipitated, and it is that precipitation that is a reaction. • 
(Hines dep., p. 24, 11, 3-6) Dr. Hines contends this interpreta
tion of Dr. Barillas' diagnosis ls the same as his opinion in 
regards to claimant's 1977 psychological evaluation. (Bines dep., 
p. 24 ) Regarding Dr. Barillas' diagnosis of "Axis II:- No 
Diagnosis, • (Def. ex. 2, p. 3), Dr. Bines said that this level 
relates to permanent disorders and he believes Dr. Barillas did 
not have a diagnosis because he was • precluded from adequately 
collecting lnfocmatlon.• (Hines dep., p. 23) Finally, Dr. 
Hines stated that Dr. Barillas' impression of • peripheral 
neuropathy " on the level of Axis III means the claimant bas some 
•anatomical impairment. • (Hines dep., p. 24) 

Claimant's husband, David Adair testified on behalf of the 
claimant. Bis testimony supported claimant's testimony in all 
respects, especially ln relation to claimant's alleged reduction 
of domestic cleaning activities and propensity to drop household 
objects. (Tr., pp. 46-50) Al though her husband is not a 
psychologist, he stated he did not notice any psychological 
termoil within the claimant before her alleged employment injury. 
(Tr,, pp. 51-52) 

APPLICABLE LAW 

A personal injury contemplated by the Iowa workers' compensa 
tion law means an Injury to the body, the impairment of health 
or a disease which comes about, not through the natural building 
up and tearing down of the human body, but because of a traumatic 
or other hurt or damage to the health or body of an employee. 
Alm uist v. Shenandoah Nurseries, Inc., 218 Iowa 72 4, 732, 254 N.W. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of January 30, 1977 is the cause of 
the disability on which she now bases her claim. Bodish v, 
Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl v. 
L. O. Borr• 236 Iowa 296, 18 N. W,2d 607 (19 45). A possib1lit~ 
ls lnsu f cient: a probability is necessary. Burt v. John Dee,e 
Waterloo Tractor Works, 247 Iowa 691, 73 N. W.2d 732 (1956). 

The question of causal connection is essentially within t he 
domain of exper t testimony. Bradshaw v. Iowa Methodist Hos ., 
251 Iowa 375, 383, 101 N.W.2d , ( . However, t e 
weight to be given to the expert testimony is for the finder of 
fact, and the provision of evidence weight will be affected by 
the completeness of the premise given the expert and other 
surrounding circumstances. Bodish, 257 Iova at 521, 133 N. W.2d 
at 870. -

The finding of a causal connection must be based upon 
testimony or evidence that tends to establish the connection, or 
upon proper infe rences that may be drawn therefrom, and cannot 
be predicated upon conjecture, speculat i on or mere surmise. 
Burt, 247 Iowa at 701, 73 N. W.2d at 737-38. Expert opinions, 
even If uncontroverted, may be accepted or rejected, in whole or 
in part by the industrial commissioner as the ultimate finder of 
fact. Sondag v. Ferris Hardware, 220 N.W.2d 903, 906 (Iowa 
1974 ). 

A claimant is not entitled to compensation for the results 
of a preexisting injury or disease. Rose v. John Deere OttUJDwa 
Works, 247 Iowa 900, 908, 76 N. W.2d 756 ( l956 J. However, i f the 
claimant has a preex isting condition that is aggrava t ed, accel
erated, worsened, or • lightened up• by claimant's work activities 
which results in a disabili t y, the claimant is entitled to 
compensation to the extent of the disability found t o e x ist. 
Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N. W.2d 812 
(l962), Yeager v. Firestone Tire, Rubber Co., 253 Iowa 369, 112 
N.W.2d 299 (1961) . 

An employee who has suffered a permanent partial disabili t y 
la entitled to compensation for a healing period beginning on 
the date of injury until the employee has returned to work , or 
when " it ls medically indicated that significant improvement 
from the injury is not anticipated or until the Pmployee is 
medically capable of returning to employment substantially 
similar to the employment in which the employee was engaged a t 
the time of injury, whichever occurs first. • Iova Code section 
85.34 (1) [as amended by enrolled Senate Pile 539, sect ion 8 
(1982)), 

The Iowa Supreme Court has characterized healing period as 
" that period during which there is reasonable expectation of 
improvement of the disabling condition. • Armstrong Tire, Rubber 
Co. v. Kubli, 312 N. W.2d 60, 65 (Iowa 1981) (citing Boyd v. 
Hudson Pul~, Paper Cor~., 177 So.2d 331, 330 (Fla.1965)). 
Thus, theea i ing perio terminates at the t ime the injured 
employee is restored as far as the permanent character of the 
injury will permit. Armstrong Tire , Rubber Co., 312 N. W.2d at 
65. 

ANALYSIS 

I. The first issue on appeal is whethe r the deputy erred in 
finding a preex isting psychological impairment aggravated by 
claimant's work rela t ed physical injury. 

The deputy, as the initial trier of fact, "closely observed " 
the claimant's demeanor on the wi t ness stand and found the 
claimant credible in her testimony. Reviev of t he record 
discloses no reason t o disagree with this. The deputy concluded 
the claimant has not recuperated from a psychological injury 
sustained as a result of the January 30, 1977 work incident. In 
formulating this finding, the depu t y placed greater evidentiary 
weight upon the testimony of Dr. Bines, Ph.D. in clinical 
psychology, as opposed to the report of Dr. Barillas, specialist 
In psychiatry. The deputy based this evidentiary evaluation 
upon the fact that or. Hines conducted several interviews and 
administered a battery of psychological tests while Dr. Barillas 
based his enti re report on a single interview without performing 
any psychological t esting. 

The defense brief on appeal argues Dr. Hines, as a psychologist, 
was not qualified to conclude it is • very likely" that psychological 
problems are causing claimant's physical problems t o become 
worse and her physical problems are causing her psychological 
problems to become wo rse. Defendants also con t end claimant 's 
husband's testimony of noticing Increased emotional problems ls 
without foundation because he testified he did not observe any 
psychological diff i culty prior to claimant's injury. Defendants 
assert the claimant has reached the point where she now must 
live with a certain amount of physicel pain and that claimant's 
psychology e xpert failed to causally connect a psychological 
injury to the physical work related injury. Defendants' brief 
also argues claimant's expert testimony did not satisfy the 
probability standard when he stated claimant's psychological 
process •may• be getting worse. 

Claimant, at one time, was a physically active high school 
teenager. Her subsequent employment activity after high school 
resulted In a work injury vhich defendants have agreed caused at 
least a ten percent permanent partial disability to her right 
arm. At the bearing t he claimant testi f ied to a continuing 
depressed emot ional state when performing domestic and other 
activities caused by an awareness of physical limitations. Host 
of these physical limitations are causal ly connected to her work 
injury. 

The record contains a strong presumption of a preexisting 
psychological impairment. For example, the 1977 psychological 
evaluation requested by the vocational rehabilitation agency 
found the claimant to have experienced prolonged emotional 
stress due to family difficulties 1nvol ving Interpersonal 
conflicts which lef t her depressed. In Dr. Bines' opinion, his 
1980 and 1981 psychological evaluation findings as compared to 
the 1977 psychological findings show a chronic vulnerability and 
fear likely arising out of claimant 's family si t uation. Also, 
Dr. Barillas ' unexplained psychiatric e xamination finding of 
"Axis I:- Life-circumstance Problem, • at least as i nterpreted by 
Dr, Bines, shows a long standing reactive process. 

A presumtlon of a casual connection between an exacerbation 
of claimant ' s preexisting psycholog i cal impairment and the 
physical results of the work injury arises f rom a review of both 
o,. Hines deposition and the psychiatric e xamination report of 
Dr, Barillas. On deposition, or. H1nes emphatically stresses 
his findings that claimant's emotional problems were lighted up 
by her concrete realization of ex isting fear and vulnerability 
in response to the physical limitations caused by her thoracic 
outlet syndrome and f~rther work related disorders. While Dr. 
Barillas did not explain his diagnostic abbreviations found 
within his report, he stated the claimant translated ex istence 
of somatic concerns which have realistic bases. Dr. Barillas 
also stated claimant had lowering of self-esteem when consciously 
avare of her ex isting limitations. Dr. Barillas' diagnosis, a t 
least as explained by Dr. Hines, shows that claimant ' s life-long 
reactive pattern had been precipitated by some trauma. 

The defense contends Dr. Bines ls unquali f ied to express an 
opinion of an accelerating circular proceas between claimant's 
physical Injury problems and a psychological injury. While this 
may be so t his point is not sufficient to reject the remaining 
portions of Dr. Hines' opinion relating to causal connection. 
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Defendants' a<guments regarding claimant's husband's observa
tions are rejected because the witness in question did not 
possess any specialized knowledge to evaluate existence of a 
psychol0<,ical impairment. 

On careful review of the expert testimony coupled with the 
credibility attached to claimant's testimony and that of ~er 
husband it is determined that the<e is a strong probability of 
a materlal aggravation of a preexisting psychological impairment 
caused by the results of the wo<k injury of January 30, 1977. 

II. Defendants' second issue on appeal is whether the deputy 
erred in determining the claimant sustained an industrial 
disability. 

The defense contends, if there is a psychological problem, 
it may stem from the right cubital tunnel syndrome which Dr. 
Grundberg evaluated as probably not work related . Implicitly 

the defendants argue the claimant is not entitled to any addi
tional benefits beyond the 10 pe<cent scheduled loss to the 
right arm for the result of her injury. 

The evidence suggests claimant's psychological injury 
aggravation is preventing her from realizing her full potential 
for rehabilitation. It is Dr. Bines' opinion that the rise in 
emotional difficulty was the cause for claimant's withdrawal 
from vocational rehabilitation educational placement. Dr. Bines' 
opinion must be considered in light of the earlier 1977 psycho
logical evaluation conclusion that claimant could pursue a 
caree< in education if her emotional needs we<e treated. 

At this time, as the deputy held, it would be premature to 
attempt to evaluate the extent of claimant's permanent condition. 
It is found the claimant, psychologically has not reached the 
point where there is not reasonable expectation of improvement 
in her disabling condition. The injured claimant is entitled to 
rehabilitation services to attempt to restore her as far as the 
permanent character of her injury will permit. Armstrong Tire 
, Rubber Co., 312 N.W.2d at 65. 

Based upon the findings in this appeal decision, it is held 
the deputy did not err in awarding running healing period 
benefits. The deputy's finding that psychotherapy treatment as 
outlined in this appeal decision could improve the claimant's 
permanency rating is hereby affirmed. 

FINDINGS OP PACT 

1. Claimant sustained an injury arising out of and in the 
course of her employment. 

2. Claimant's work related injury has <esulted in a permanent 
physical impairment to some extent. 

3. Claimant's work related injury caused an aggravation of 
a preexisting psychological condition <esulting in a psychological 
impairment. 

4. Claimant's psychological impairment is preventing 
effective vocational rehabilitation effo<ts to restore the 
claimant to maximum recupe<ation. 

5. Claimant's disabling condition may be improved through 
psychotherapeutic treatments. 

CONCLUSIONS OP LAW 

1. Claimant remains in a state of healing as contemplated 
by section 85.34(1), Code of Iowa. 

2. Claimant's extent of physical and psychological disability 
cannot be determined at this point in time. 

ORDER 

Defendants, in accordance with the proposed review-reopening 
decision, shall pay unto claimant a running healing period f~om 
January 31, 1977 until such time as the requi<ements of section 
85.34(1), The Code, have been met. 

Defendants shall furnish unto claimant psychotherapeutic 
treatment as outlined within this appeal decision. This order 
is premised upon the finding that claimant's permanent condition 
may be improved through psychothe<apy treatment and conditioned 
on the offer and acceptance of such therapy with which the 
parties are strongly urged to comply. 

Defendants shall furnish reasonable necessary transportation 
expenses incurred for undergoing t he psychotherapeutic treatments. 

Defendants, at this time, shall pay unto claimant the 
tollowing mileage expenses: 

January 3, 1977 to July 1, 1977 
2,016 X .15 • $302.40 

July 1, 1977 to July 1, 1978 
300 x .15 • $45.00 

July 1, 1978 to July 1, 1979 
700 X .15 • $105.00 

July 1, 1979 to July 1, 1980 
164 X .18 • $29.52 

July 1, 1980 to July 1, 1981 
JOO x .20 • $60.00 

July 1, 1981 to present 
200 X .22 • $44.00 

Defendants are given c<edit for all benefits P<eviously paid. 

Interest shall accrue pursuant to section 85.30, The Code, 
as amended by SP 539 section 5, Acts of the Sixty-ninth G.A., 
1982 Session. 

The costs of this action are taxed to the defendants pursuant 
to Industrial Commissioner Rule 500-4.33 

Signed and filed this 14th day of September, 1982. 

Appealed to District Court; Affirmed 

ROBERT C. LANDESS 
INDUSTRIAL COM1'!ISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ROBERT A. AGREN, 

Claimant, 

vs. 

UNITED PARCEL SERVICE, 

Employer, 

and 

LIBERTY MUTUAL INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

File No. 700347 

A R B I T R A T I O N 

D E C I S I O N 

INTRODUCTION 

This is a proceeding in arbitration brought by Robert A. Agren, 
the claimant, against his employer, United Pa<cel Service, and 
the insu<ance carrier, Liberty Mutual Insurance Company, to 
recover benefits unde< the Iowa Workers' Compensation Act as a 
result of injuries he sustained on Jcnuary 6, 1982 and Ap<il 8 
and 9, 1982. 

This matter came on for hea<ing before the undersigned 
deputy industrial commi ssioner at the Scott County District 
Courthouse in Davenport, Iowa on February 10, 1983. The record 
was considered fully submitted on that date . 

An examination of the industrial commissioner ' s file reveals 
that a first report of injury was filed April 16, 1982. There 
are no other official filings. 

The record in this case consists of the testimony of the 
claimant and claimant's exhibit 1. 

ISSUES 

The issues to be <esolved include whether the claimant, 
Robert Agren, sustained a personal injury which both arose out 
of and in the course of his employment; the existence of a 
causal relationship between the injury and the resulting disab)l
ity; and the nature and extent of that disability. In terms of 
disability the claim is only for temporary total disability. 
There is also an issue as to the appropriateness of ce<tain 
medical charges under section 85.27, The Code. 

RECITATION OP TBE EVIDENCE 

At the time of hearing the parties stipulated that an 
applicable r~te in the event of an award is $324.48 per week. 
The pa<ties agreed that the claimant was off work from April 9, 
1982 to July 13, 198 2. Additionally, the pa<t1es stipulated 
that the medical bills involved in this proceeding are fair and 
<easonable. 

Claimant, Robert A. Agren, testified that he commenced his 
employment relationship with the defendant in February 1976. He 
has been continuously employed by them since that date. Claimant's 
position <equires him to drive semi-traile< trucks over the road 
for United Parcel. 

Hr . Agren stated that on January 6, 1982 he was using a 
dolly to hook up trailers in the course of his employment. The 
dolly in question weighs in the vicinity of 100 to 150 pounds 
and must, according to the claimant, be moved by hand. In the 
process of moving this dolly claimant slipped and fcfl, on the 
wet gr ound a nd the dolly struc k him in the groin. aiman 
stated the dolly landed on one of his testicles. Immediate 
swelling of the right testicle and pain was noted. 

Claimant was able to drive to Davenport and report the 
incident to his employer. Medical attention was offered but 
claimant elected to delay medical inte<vention until his D.O.T. 
physical, which was to occur on January 22, 1982. 

Between January 6 and 22 claimant continued to drive for the 
employer. Be stated he experienced pain in the injured area 
when driving. The o.O.T. physical was administered by L. J. 

,. 
•• 
~ •• I ,, 
I 



I 
I 

6 REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 

Twyner, M.D., and apparently no physical defect was noted. 
Claimant continued to work after the physical exam. 

On April 8, 1982 claimant was using a dolly to hook up 
trucks when he again noted pain in his groin and testicles. 
Claimant was lifting and pulling when the second episode of pain 
surfaced. 

After this second onset of pain claimant attempted to drive 
a load but noted ex treme pain due to the rough ride of the truck. 
Upon return to Davenport, claimant was e¥amined both at the 
Mercy Hospital emergency room and by Dr. Twyner. 

According to the testimony, Dr. Twyner referred claimant to 
Dr. McKay. Claimant was e xamined by Dr. McKay and remained off 
work pursuant to his instructions. Again, according to the 
claimant, Dr. McKay referred claimant to Dr. Weiss, a urologist. 
Claimant was examined by this physician and several discussions 
ensued regarding possible removal of a testicle. Claimant 
desired a second opinion, and, according to him, was referred by 
Dr. Weiss to Dr. Gerber at University Hospitals in Iowa City. 
At this point, Dr. Gerber took over as the primary treating 
physician. Treatment was undertaken by Dr. Gerber with apparent 
successful results. Claimant indicates he was treated by Dr. 
Gerber on three or four occasions. Dr. Gerber released claimant 
to return to work on July 13, 1982. 

Claimant confirmed he was off wor k from April 9 to July 13, 
and had no other employment during this period of time. Claimant 
confi r med there were no intervening injuries of any na t ue or 
description be tween the aforementioned dates. 

Hr. Agren testified that he has no lingering or residual 
problems with this condition. No surgery was performed. A good 
result was secured via the treatment of the physicians. 

On cross- examination, claimant re-confirmed the referral 
from physician to physician as previously testified to. Apparently, 
on June 1, 1982 Dr. Gerber indicated claimant could return to 
light duty on June 15. Claimant indicated he personally did not 
feel he was able to work on that date and no return to work slip 
was secured. Claimant may have been released for light duty on 
July l, 1982. However, it appears no return-to-work slip was 
given claimant on that date. This slip is required by the 
employer for an employee to return. A slip was eventually 
secured on July 13, 1982. 

Hr . Agren confirmed that the pain noted in January and April 
1982 was always on the right side of the groin. 

Claimant admits hP nPvPr told a physician he was hit by a 
dolly, but only that he strained himelf. Be confirmed he was 
only hit by the dolly in January. Claimamt also confirmed that 
a diagnosis of funiculitis was eventually made. 

The balance of this witness ' testimony was reviewed and 
considered in the final disposition of this case. 

Dr. S. G. Weiss, a urologist, indicates in his report marked 
claimant's exhibit 1: 

Your client, Robert Agren, was seen on urological 
consultation on 4/30/82, having been referred by 
his company doctor, Dr. L. J. Twyner. Be was seen 
at that time and was felt to have a left funiculitis. 
See the letter to Dr. Twyner regarding his treat
ment. Be was placed on no work activity until seen 
on 5/7/82. Bis CBC and urinalysis as well as IVP 
was within normal limits. The left funiculitis had 
largely cleared. The patient was continued on 
Minocin and told to return to work in two weeks. 
However, the patient desired another opinion and 
was seen by Dr. Walter Gerber at the University of 
Iowa on June 1, 1982. Dr. Gerber agreed with the 
diagnosis and felt that 6 weeks of additional "no 
work activity• should be recommended. Be continued 
to treat the patient with long term low dose 
antimicrobial agents and released the patient back 
to full activity as of July 28, 1982. 

Dr. Walter Gerber, assistant professor of urology, at the 
University Hospitals in Iowa City, reports in his letter of July 
2, 1982: 

I saw Hr. Robert Agren on June 1, 1982, for evaluation 
of left groin, inguinal, and scrotal problems. Be 
repocted that he has had problems in that area 
since January, 1982, after lifting a heavy object 
at work. Be reported that he had been treated with 
antibiotics without resolution. Hy physical 
examination showed a possible funiculitis. I 
placed him on strong antibiotics and recommended 
that he wear an athletic supporter four hours a 
day, use ice packs, and avoid all straining. 

The patient has asked me whether this is 
possibly a wock related injury. InflalllDlations in 
the spermatic cord and epid1dymus are known to be 
accentuated by straining such as might occur with 
heavy lifting. If this took place while the 
patient was working then it could be considered a 
work related injury. If you have any questions, 
please do not hesitate to contact me. 

A letter fro■ Dr. L. J. Twyner dated June 21, 1982 confirms 
the series of referrals in this case. That letter also contains 
the following information: 

Funiculitis is an infection of the spermatic cord 
which is usually secondary to an infection descend
ing fro■ the prostate gland to the epid1dyaus. The 
origin of the infection is .bacterial, tubercular, 
or gonorrheal, and although the condition may be 
agrivated (sic( by vorking the condition did not 
originate as an on-the-job injury. 

2W L lCl ±tzcszz::;:.;: 4,-_ 

In a surgeon ' s report, signed by Dr. Gerber, and dated June 
21, 1982, he not es in par t: 

1. Date of accident: January 82 

2. State in patient "s own words where and bow 
accident occurred: Pelt somethin~ ri~ in the 
left g roin with a burning sensationn t he g roin. 
This g radually subsided over a one month period. 

4 . Give accura t e description of nature and e xtent 
of inJury and state your object ive findings: 
Punilulitis. 

5. If accident above referred to the only cause of 
patient ' s cond i tion? Y!!_···· 

18 . Patient will be able to resume regular work 
on: 7/1/82. 

19. Patient was able to resume light work on: 6/15/82. 

Dr . Weiss notes in a surgeon's re port dated Hay 12, 1982 as 
follows: 

4 . Give accurate desc r iption of nature and e xtent 
of injury and state your objective findings: January 1981 -
strain pulling truck dolly on ice. 

5. Is accident above r eferred to the only cause of 
patient's condition? I f not, state contributing 
causes: probably . --

9. Bas normal recovery been delayed for any 
reason? Yes Give particulars: another similar 
strain in"April, 1982. 

13. X-Ray diagnosis: normal IVP; some prostate 
calcification. 

APPLICABLE LAW 

Claimant has the burden of proving by a preponderance of the 
evidence that he receive0 lnjurie~ in ~anuary 1982 and Apcil 8 
and 9, 1982 which arose out of and in the course of his employ
ment. McDowell v. Town of Clarksville, 241 N. W.2d 90 4 (Iowa 
1976); Musse l man v. Central Telephone Co., 261 Iowa 352, 15 4 N.W.2d 
128 (1967). 

"An injury occurs in the course of the employment when it is 
within the period of employment at a place the employee may 
reasonably be, and while he is doing his work or something 
incidental to it. • Cedar Ra ids comm. Sch. Dist. v. Cad , 278 N. W.2d 
298 (Iowa 1979), McClure v. Un on et al. Count es, 188 N.W.2d 
283 (Iowa 1971), Musselman, 261 Iowa 352, 154 N.W.2d 128 (1967). 

The supreme court of Iowa in Almiuist v. Shenandoah Nurseries, 
218 Iowa 724 , 254 N.W. 35 (1934 ) at 31-32, discussed the 
definition of personal injury in workers' compensation cases as 
follows: 

While a personal injury does not include an occupat ional 
disease under the Workmen's Compensation Act, yet 
an injury to the health may be a personal injury. 
(Citations omitted.) Likewise a personal injury 
includes a disease resulting from an injury .... The 
result of changes in the human body incident to the 
general processes of nature do not amount to a 
personal injury. This must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work. Such 
result of those natural changes does not constitute 
a personal injury even though the same brings about 
impairment of health or the total or partial 
incapacity of the functions of the human body. 

A personal injury, contemplated by the Workmen's 
Compensation Law, obviously means an inJury to the 
body, the impairment of health, or a disease, not 
excluded by the act, vhich comes about, not through 
the natural building up and tearing dovn of the 
human body, but because of a traumatic or other 
hurt or damag~ to the health or body of an employee. 
(Citations omitted.) The injury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a part or all of the body. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injuries of January 1982 and April 8 and 
9, 1982 are causally related to the disability on which he no~ 
bases his claim. Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 
867 (1965) . Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 
607 (1945 ) . A possibility ls insufficient; a probability is 
necessary. Burt v. John Deere Waterloo Tractor Work■, 247 Iowa 
691, 73 N.W.2d 732 (1955) . The question of causal connection is 
essentially vithin the domain of expert testi■ony. Bradshaw v. 
Iova Methodist Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960 ) . 

Bovever, expert &edical evidence must be considered vith all 
other evidence introduced bearing on the causal connec tion. 
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Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
notbe couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974 ). However, 
the expert opinion may be accepted or rejected, in whole or in 
part, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opinion isfor the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 I owa 
516, 133 N.W.2d 867. See also Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N.W.2d -128 (1967) . 

When an aggravation occurs in t he performance of an em
ployer's work and a causal connection is established, claimant 
may recover to the e xtent of the impairment. Ziegler v. United 
States Gypsum Co., 252 Iowa 613, 620, 106 N.W.2d 591, {l960). 

The Iowa Supreme Court ci t es, apparently with approval, the 
C.J.S. statement that the aggravation should be material if it 
is to be compensable . Yeager v. Firestone Tire & Rubber Co., 
253 Iowa 369, 112 N. W.2d 299 (1961); 100 C.J.S. Workmen's 
Compensation S555(17)a. 

An employee is not entitled to recover for the results of a 
preexisting injury or disease but can recover for an aggravation 
thereof which resulted in the disability found to e x ist. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 
(1963); Yeager, 253 Iowa 369, 112 N.W.2d 299; Ziegler, 252 Iowa 
613, 106 N.W.2d 591. See also Barz v. Oler, 257 Iowa 508, 133 
N.W. 2d 704 (1965); Almquist, 218 I owa 724 , 254 N.W. 35. 

• •••• (W)hile e xpert testimony that a condition 
could be caused by a given injury is in itself 
insuffic ient to support a finding as to cause or 
connection, such testimony coupled with additional 
nonexpert testimony that claimant was not affected 
with the same condition prior to the accident or 
injury in question is sufficient. • Giere v. 
Aase Haugen Homes, Inc., 259 Iowa 1065, 1072; 146 N.W.2d 
911, 915 (1966). See also: Iowa Beef Processors, 
Inc. v. Burmeister, 301 N.W.2d 768, 770 (Iowa 1980). 

The opinion of an expert witness need not be couched in 
definite, positive or unequivocal language. Dickinson v. 
Mailliard, 175 . W.2d 588, 593 (Iowa 1979). An expert may 
testi f y to the possibility of~ causal connection, but the 
possibility, standing alone, is not sufficient-- a probability 
is necessary to generate a question of fact or to sustain an 

award. Burt, 247 Iowa 691 73 N.W.2d 732. However, expert 
medical e vidence must be considered with all other evidence 
introduced bearing on the causal connection. Id. The Iowa 
Supreme Court in Becker v. E, E Distributing,247 N.W.2d 727 
(Iowa 1976), spelled out the Iowa Jaw on this p roblem with great 
clarity. Briefl y summarized, the court indicated that an expert 
wi tness may testify to the possibility, the probability or 
actuality of the causal connection between claimant's employment 
and his injury. If the expert testimony shows probability or 
actuality of causal connection, this will suffice to raise the 
question of fact of connection for the trier of fact and, if 
accepted, will support an award. If the e xpert testimony only 
shows a possibility of causal connection, it must be buttressed 
with other evidence such as lay testimony that the described 
condition of which complaint is made did not exist before 
occurrence of those facts alleged to be the cause thereof. 

ANALYSIS 

Based on the record as a whole it appears there is no real 
dispu t e in this case that the claimant, Robert A. Agren, was on 
the alleged dates of injury an employee of the defendant. 
Additionally, based on the record there is no dispute that an 
incident occurred while claimant was in the course of his 
employment with this defendant. That is, the incident occurred 
at a time and place where claimant could reasonably be expected 
to be located in the furtherance of his employer's business and 
the performance of related duties. 

The analysis must now turn to whether the injury sustained 
arose out of the employment. Claimant's condition has been 
diagnosed as funiculitis. Funiculitis is, as defined by or. 
Twyner in his letter of June 21, 1982, •an infection of the 
spermatic cord which is usually secondary to an infection 
descending from the prostate gland to the epididymus.• Be notes 
that the origin of the infection is bacterial, tubercular , or 
gonorrheal .... • Both Dr. Twyner and Dr. Weiss indicate that the 
conditions may be aggravated or accentuated by working or 
straining. Neither physician takes the position that the 
funiculitis was in any way directly caused by the work incident 
or activity. 

and 
No. 

In an e xcell ent article entitled " Inquiries Arising Out of 
in the Course of the Employment,• Drake Law Review Vol. 30 
4 , ~arvin Duckworth notes: 

The employee has the burden of proving that he has 
sustained a personal injury arising out of and in 
the course of his employment. Tbis requires proof 
tha t an employment-related incident was a proximate 
cause of the health impairment upon which the claim 
is based. Pora cause to be •proximate• it need 
only be a substantial factor in bringing about the 
result, and need not be the sole cause. • 

The aggravation of a preexisting health impairment 
may also constitute a personal injury, because the 
employer takes the employee subject to all active 
and dormant health impairments.• 

The medical testimony provided by Dr. Weiss is lodged in 
terms of • could be considered a work related injury,• Dr. Twyner 
speaks in terms that indicate "the condition may be aggravated 
by working.• 

As noted in the previously cited cases, this testimony 
standing alone will not be sufficient to sustain an award. 
However, if this testimony is buttressed by other facts in the 
record which lead the finder of fact to believe that claimant 
did not suffer from this condition before the work incident, it 
is sufficient to support a finding of proximate cause. 

Two work incidents occurred in this case, the first in 
January when claimant received a direct trauma to the groin from 
the dolly he was using. The second occurred in April when he 
was moving another dolly. The uncontroverted facts are that the 
dolly weighed between 100 to 150 pounds. The record establishes 
that claimant recovered from any aftereffects of the first 
incident. He continued driving for the employer. He underwent 
and passed a D.O.T. physical in late January which apparently 
did not detect funiculitis. Based on these facts it can, a t a 
minimum, be inferred from the record that either the claimant 
did not suffer from funculitis, of if he did have it and it went 
undetected, it certainly was not disabling until after the 
second incident in April. 

Based on the record and the aforecited case law, the under
signed is of the opinion that the employment-related incident of 
moving a 100 to 150 pound dolly in April was a proximate cause 
of the injury, t he injury being an aggravation of the funiculitis. 
The close prox imity in time between the lifting, the immediate 
onset of symptoms and the diagnosis of the condition lend 
credence to this position. 

The medical testimony is clear t hat claimant was kept off 
work from April 9, 1982 unt il at least July 13, 1982 for treat
ment of the condition. Dr. Weiss reports in his letter of 
September 10, 1982 that the patient was released " to full 
activity as of July 28, 1982. The parties stipulated that the 
period of disability terminated as of July 13, 1982, apparently , 
with the claimant returning to work on that date. · 

FINDINGS OP PACT 

That in January and April 1982 the claimant was an employee 
of United Parcel service. 

That the claimant is an over-the-road truck driver for the 
defendant. 

That in January 1982 the claimant was using a dolly weighing 
100 to 150 pounds to hook up his truck, when he slipped and was 
struck in the groin by the dolly. 

That immediate discomfort was noted. 

That claimant continued working for the employer. 

That a D.O.T. physical was administered in last January 1982 
and claimant passed this exam. 

and 
the 

That on or about April 8, 1982 the claimant, while lifting 
pulling a dolly, experienced the immediate onset of pain in 
groin. 

That claimant was then examined or treated by a number of 
physicians. 

That initially claimant's condition was diagnosed as funiculitis. 

That the funiculitis condition was aggravated by the incident 
of April 8, 1982. 

That claimant was never disabled by this condition prior to 
April 8, 1982. 

That claimant remained off work as a consequence of the 
condition from April 9, 1982 to July 13, 1982. 

That claimant was temporarily totally disabled during this 
period of time. 

That no permanent disability has been established as a 
consequence of the work incident. 

CONCLUSIONS OP LAW 

That c laimant has sustained his burden of proof and established 
that on April 8, 1982 he was an employee of the defendant, 

That on that date he sustained a personal injury which both 
arose out of and in the course of his employment. 

That as a direct result of the work incident, the claimant 
was temporarily totally disabled from April 9, 1982 to July 13, 
1982. 

ORDER 

THEREFORE, IT IS ORDERED 

That the defendants shall pay claimant temporary total 
disability benefits at the rate of three hundred twenty-four and 
48/ 100 dollars ($324 .48) for the period April 9, 1982 to July 
13, 1982. 

That the defendants are given credit for all benefits 
previously paid. 

That interest shall accrue pursuant to section 85.30, The 
Code. 

That the costs of this proceeding are taxed to the defendants 
pursuant to Industrial Commissioner Rule 500-4.33. 
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That defendants shall file a final report upon payment of 
this award. 

Signed and filed this lli!) day of Hay, 1983. 

NO Appeal E. J. KELLY 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE TB£ IOWA INDUSTRIAL COMMISSIONER 

ROY ALBERTUS 

Claimant, 

vs. 

ABELL-BOWE COMPANY, 

Employer, 

and 

LIBERTY MUTUAL INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendents. 

File No. 654282 

REVIEW-

R E O P E N I N G 

D E C I S I O N 

INTRODUCTION 

This is a proceeding in review-reopening brought by Roy E. 
Albertus, the claimant, agoin&l his e~ploycr, Abell-Howe Company, 
and the insurance carrier, Liberty Mutual Insurance Company, to 
recover additional benefits under the Iowa Workers' Compensation 
Act as a result of an injury he sustained on November 14, 1980. 
This matter came on for hearing before the undersigned deputy 
industrial commissioner at the Juvenile Court Pacility in Cedar 
Rapids, Iowa on August 24, 1982. The record was considered 
fully submitted on September 13, 1982. 

An examination of the industrial coJl\lllissioner's file reveal• 
that a first report of injury was filed November 24, 1980. 
Subsequently, a memorandum of agreement was filed February 23, 
1981. Later, a Form 2 was filed revealing the extent of workers' 
compensation benefits paid. 

The record in this case consists of the testimony of the 
claimant, Jeanette Albertus, Verna Hurry: claimant's exhibits A, 
Band C: and defendants' exhibits land 2. 

ISSUES 

The issues to be determined in this proceeding are whether 
there exists a causal relationship between the claimant's work 
related injury of November 14, 1980 and his present disability, 
the extent of that disability, as well as the length of healing 
period. 

REVIEW OF THE EVIDENCE 

At the time of hearing it was stipulated that the applicable 
rate in the event of an award is $309.67. There was no stipulation 
as to the time of! work because of the alleged injury. The 
parties stipulated to the fairness of any medical bills involved 
in t~is proceeding. There was no stipulation that the services 
rendered and represented by those bills were in any way causally 
related to the work injury of November 14, 1980. 

The claimant, Roy Albertus, testified that he is presently a 
resident of Port Wing, Wisconsin. Be is 43 years of age, 
married and has four dependent children. 

His educational background indicates he attended formal 
schooling through the 11th grade and later secured his GED 
Certificate. 

His work history indicates that upon graduation from high 
school he served in the United States Army from 1956 through 
1958. Upon discharge from the army he worked in a meat packing 
plant as a laborer, on a sporadic basia, for two or three years. 
Be also worked in construction during this period of time. 
Next, he was employed at the Northwest Cement Plant in Mason 
City, as a laborer. Re discontinued this employment in 1964. 
Subsequently, claimant attended a welding school in Waterloo, 
Iowa and received a certificate of completion of that course. 
He then was employed by the Iowa Manufacturing Company, in Cedar 
Fapids, as a welder and assembler. Subsequently he was employed 
as an ironworker doing construction work. The claimant was an 
employee of Abell-Howe Company as an ironworker on the date of 
injury, November 14, 1980. Claimant testified that the position 
of ironworker requires that you be able to weld, climb, carry 
heavy iron, bolts and tools. He indicates that to work as an 
ironworker an individual must be able to lift substantial weight 
without difficulty. Hr. Albertus indicates that as a building 

under construction proceeds upward an ironworker must be able t o 
climb to great heights while carrying various amounts of weight. 
An individual in this line of work, according to the claimant, 
must be able to perform all functions related to the employment. 
Re stated that there is no such thing as light duty work in this 
field of employment. 

The claimant testified that he was working for the defen
dant, Abell-Bowe Company, on November 14, 1980. While in the 
process of climbing up a ladder, the claimant slipped and 
grabbed the outcropping on the building to avoid a 40 foot fall. 
Hr. Albertus indicates he injured his low back as a result of 
this incident. 

The record reveals that the defendants have filed a memorandum 
of agreement with respect to this incident. By that document 
they acknowledge that on November 14 , 1980 claimant was their 
employee, and further acknowledge that on that date he sustained 
a personal injury which both arose out of and in the course of 
his employment with them. 

The claimant testified that he was dispatched to Dr. Thaler, 
the company physician. After e xamination, Hr. Albertus returned 
to his home in Port Wing, Wisconsin. Prom the record it appears 
that he had been living in the Cedar Rapids area on a t emporary 
basis while working for the Abell-Bowe Company. 

Upon return to his home in Port Wing, Wisconsin, the claim
ant came under the care of Barry Larson, H.D. Conservative 
treatment was initially pursued. Hr. Albertus stated that on 
December 1, 1980 he returned to work for Abell-Bowe. Be was 
assigned the same duties that he performed prior to inJury. Be 
continued to work for Abell-Bowe through December, but indicated 
that at the end of that month he noted an inability to continue 
doing this type of heavy work. He was again directed to Dr. 
Thaler, the company physician. After e xamination he was again 
permitted to return to his home in Wisconsin and came under the 
care of Dr. Christensen, who is Dr. Larson's partner. Con
servative treatment was given by Dr. Christensen and the claim
ant was subsequently permitted to return to work for the defen
dant on March 16, 1981. 

Hr. Albertus indicated he received compensation payments for 
the period November 14, 1980 through December 1, 1980, and for 
the period December 31, 1980 through March 16, 1981. 

On March 16, 1981 the claimant returned to work and, in 
fact, worked for the defendant one day. Late in the afternoon 
of March 16, 1981 he was laid off from his position by the 
employer. On this date Mr. Albertus alleges that he indicated 
to his foreman that he injured his back. Be was again examined 
by Dr. Tholec ond by Dr. John R. Bucy, M.O., an orthopedic 
specialist. Claimant indicated he was released to return to 
light duty work by Dr. Huey. There were no light duty work 
positions available for an ironworker with the employer so he 
returned to his home in Wi sconsin. 

Hr. Albertus indicated that at this point in time be was in 
pain and upon returning to Wisconsin went to Dr. Larson, whom he 
has continued to see from that date for ward. 

The record shows that certain exercises were prescribed by 
Dr. Larson and the claimant has been doing these exercises. Be 
indicates Dr. Larson has placed a weight lifting limitation on 
him of 20-25 pounds. The claimant is of the oeinion that there 
are no positions available in ironwork which fall within this 
lifting limitation. Claimant stated that he is gradually 
getting better and his condition is gradually improving. Be 
continues to take pain medication. 

Hr. Albertus stated that he is unable to lift the welding 
equip~ent which he would be required to do as an ironworker. Be 
also has difficulty standing in one place for any length of time. 
Additionally, riding in an automobile causes back discomfort. 
The claimant remains optimistic on his abilities and oppor
tunities to return to employment as an ironworker. 

On cross-examination, the claimant acknowledged that on 
March 16, 1981 he was laid off at the end of the day because of 
lack of work available for employees. He acknowledged that 
other individuals were also laid off at that time. The claimant 
denied any memory of a phone call to the office manager, Verna 
Hurry, on March 16, 1981, requesting that she have the records 
indicate that he was injured on the job on that date. He.did 
state, however, that he spoke with his foreman and supervisor 
concerning his alleged injury. 

The record establishes claimant applied for unemployment 
compensation in Iowa as soon as he reached his home in Wisconsin. 
Additionally, the claimant acknowledged that he was paid 21 
weeks of unemployment compensation benefits, which is the 
maximum available. 

Mr. Albertus acknowledged that he sustained a erior injury 
working for the Iowa Manufacturing Company in Cedar Rapids. 
This was, according to him, an upper back injury. Be was off a 
few months and received workers' compensation payments. Be 
indicates that there was no permanent disability attributable to 
this injury. He was able to return to work without restriction 
or limitation. On closer examination, he testified that the 
prior injury was in the area below his rib cage, and he states 
that this injury ia in the lower portion of his back. Hr. 
Albertus denies having problems with his low back all of his 
life but does acknowledge missing an occasional day because of 
backache. This may have happened six or eight ti~es over a ten 
year period. 

This witness acknowledged that Dr. John R. Huey, H.D., an 
orthopedic specialist, examined him the day prior to hearing in 
this case. Be is also aware that Dr. Huey could find no disc 
involvement in his case. Mr. Albertus denies being employed or 
working at a summer camp in Wisconsin. On redirect examination, 
however, he conceded that his wife o>rll& a campground in Wisconsin 
and on occasion he has ~owed the grass at that facility. Be 
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re-emphasizes that on March 16, 1981 he stated to his foreman, 
at noon, that his back hurt and that the foreman said if it got 
too bad he could go to a physician. 

On re-cross-examintion, Hr. Albertus acknowledged there is 
no work available for ironworkers today in Wisconsin or Cedar 
Rapids. Be stated, however, that he could have worked in the 
Twin Cities if he had not been injured. Be further acknowledged 
that no surgical intervention has been undertaken to rectify his 
condition. Claimant was not employed as of the date of hearing. 

The claimant's spouse, Jeanette Albertus, testified on his 
behalf. She generally confirms the claimant's testimony. The 
family is now living on •unemployed fathers benfits• and bas 
received this aid for approximately one year. She indicated 
that Hr. Albertus has attempted to do some work around the house 
but with some difficulty due to Fain. She also confirmed that 
he has difficulty riding in a car. On cross-examination, this 
witness denied that the claimant has had chronic back pain his 
entire adult life. She did, however, acknowledge that on 
occasion he bas had flareups of back pain, which have been 
alleviated with bed rest and the use of a heating pad. 

Verna Hurry testified on behalf of the defendants. She is 
emp;oyed by the defendant as the office manager and has been in 
their employ for t wenty years. This witness testified she 
received a call from claimant on March 17, 1981, at which time 
he told her that his back wa s causing him pain. An inquiry was 
made by this individual as to whether the claimant had reported 
the incident to his foreman. Be indicated that he had not and 
was instructed by Hrs. Murry to report the incident to his 
foreman. This witness testified that she never, subsequent to 
this phone call, received any report from the foreman regarding 
a March 16, 1981 injury. On cross-examination, this witness 
testified that the claimant did not advise her that he had 
sustained a new injury. This witness indicated that the foreman 
would file a report of injury even if the injury complained of 
was only a continuing pain. No such report was ever filed. 

The claimant was called to the stand on rebuttal. Be 
testified that his foreman was Hr. Sutton, and he stated that he 
told Hr. Sutton he had back pain on March 16, 1981. The claim
ant is also of the opinion that Dr. Christensen's bill has been 
paid by Liberty Mutual, but apparently Dr. Larson's bill has not. 
Additionally, the St. Luke's Hospital bill remains unpaid. 

Barry B. Larson, H. D., testified by deposition on behalf of 
the claimant. Be has been involved in the practice of medicine 
for over 30 years. Be indicates that the first time he saw the 
claimant for the back injury in question was November 21, 1980. 
The his t ory reported by the claimant by Dr. Larson is consistent 
with his testimony in this case. An examination was conducted 
which indicoted: 

Q. And would you tell us what the results of that 
examina t ion were? 

A. Be had at tha t time muscle spasm in the para
vertebral muscular mass o f the spine on the left. 
Be had some discomfort in straight leg raising both 
on the right and left leg bu t there was no really 
great restriction. It was more of a sensuation 
(sic) of the discomfort in his back, just pre
cipitated the pain the left side primarily. Be had 
limitation of motion of the spine in all directions. 
There was no neuromuscular deficit. Bis reflexes 
were equal and physiologic basically. 

Conservative treatment was undertaken and muscle relaxants 
were prescribed. Claimant was next examined by Dr. Larson's 
office on December 1, 1980, and significant improvement was 
noted. The claimant requested a return-to-work slip on December 
9th and this was given to him. The next examination conducted 
at Dr. Larson's office was in early January 1981. This ex
ami~atio~ was conducted by his partner, Dr. Christensen. In 
conJunction with this e xamination, Mr. Albertus was hospitalized. 
An eventual diagnosis of low back pain was reached. Conser
vative treatment was undertaken, including the application of 
heat, the use of traction and exercise. Claimant remained 
hospitalized until January 9, 1981. Dr. Larson had occasion to 
see the claimant shortly before discharge and indicated: "No 
evidence to indicate sciatic nerve and/or disk initially when I 
saw him nor at present. Negative straight leg raising at that 
date.• On discharge on January 9, 1981, or. Larson stated that 
the claimant was feeling much better. 

Hr. Albertus was subsequently examined several times in 
January, February and March of 1981 on a follow-up basis. No 
treatment was administered but the back exercises were continued. 
There is a notation in the records made by Dr. Christensen that 
the claimant admits slipping and falling at home, injuring his 
back on or about March 5, 1981. This fall incapacitated him for 
a day or two. Claimant was released to return to work by Dr. 
Larson's office on March 16, 1981. Claimant was next seen by Dr. 
Larson's office on June 3, 1981 and reported the following 
history on that date. 

A. Hy notes are as such: Re comes back in for a 
follow-up. Be tried to go to work. Was only able 
to work a part of the day and couldn't handle it, 
so they laid him off. He hasn't been called back 
since. Apparently he is having problems yet with 
the back pain and discomfort with radiation at 
times into the leg. Re has been treating it 
symptomatically at home. Be hasn't seen anybody 
now here since March but he was down and hospitalized 
appLrently in the cities for a period of time. 

I think right now he should continue with local 
heat and we will observe further. I don't think 
there is anything further we could do at this ti~e. 
Should have the records available at this interval 
-- of his interval history so we can see what, if 
anything, is different. Now, this apparently was 

Q. At that time he was -- was he able to go to 
work at that time? 

A. At this time when I saw him in June? 

0. Yes. 

A. No. 

Conservative treatment was undertaken and claimant was 
subsequently reexamined on June 26. The back condition was 
about the same as the prior examination. Tenderness in the 
lumbosacral and sacroiliac area were noted. There is mention ~y 
Dr. Larson of some treatment administered in Minneapolis; 
however, there is no data in the record to indicate when this 
treatment was administered or what was actually done. 

Conservative treatment was continued and the claimant was 
again examined on July 31. Concerning the claimant's status on 
that date, Dr. Larson indicates: 

A. Comes in for a recheck. No change as far as 
the symptoms. Gave him some Percodan because he 
isn't getting to sleep at night sometimes because 
of the pain in his back. Should try his exercises 
as tolerated. Avoid any heavy lifting. We will 
have him in back for a follow-up in a month to six 
weeks. 

Q. Now, as of July 31, 1981, could he work at his 
normal occupation? 

A. I didn't think he could at that time. 

Claimant was again examined on August 28, 1981 and no change 
in his condition was noted. Treatment was continued. This 
physician is of the opinion tha t the claimant could not retu~n 
to "that type of work." Hr. Albertus was reexamined on October 
5, 1981, which revealed tenderness over the spinous processes at 
L2, 3 and 4. Tenderness paravertebrally on both sides was noted 
accompanied by mild limitation in motion in all directions. The 
diagnosis at that time was chronic low back syndrome with 
possible disc disease. The same form of conservative treatment 
was prescribed. 

Mr. Albertus was again examined on November 6, 1981 with 
basically the same complaints of back discomfort. Any repetitive 
activity caused the onset of discomfort. Another examination 
wa~ con~u~ted .on Januar~ 8, 1982. Co~tinuing complaints of back 
pain, limitation of motion and resulting restriction of activity 
were made. Conservative treatment continued to be pursued and a 
medication change was made. Follow-up examinations continued to 
be conducted and the complaints of the claimant appear to be 
consistent from one examination to th~ neAt. Possible referrol 
to on orthopedist was discussed but was not undertaken. The 
last examination by this physician was conducted on June 15, 
1982 and the claimant's condition had not improved or changed. 
Conservative treatment was again prescribed and the claimant has 
not been seen since June 15, 1982. As of that date the physician 
was of the opinion the claimant could not return to his employment 
as an ironworker. On that date the physician advised claimant 
to avoid heavy lifting and avoid repetitive constant-type 
motions, including twisting and bending. The doctor then 
testified: 

Q. Now, Doctor, do you have any opinion as to 
whether or not further medical treatment can be 
given him that would make him improve? 

A. I think that he can continue to improve. Be is 
still in the healing period; at least in my experience, 
sometimes these back injuries will last t wo years 
before they stabilize and go away. That's a little 
long, but still I have seen it. 

Q. And do you anticipate that in this case? 

A. Every case is individualized. I can't give an 
answer to that. 

Q. Do you think he at the present time is as well 
healed as he is ever going to be? 

A. Again, I would not want to state an answer to 
that either. 

Q. Bas he at any time in the past reached plateau 
or as high or best healing he is ever going to be? 

A. Not to my knowledge, other than from what I 
read in the report here today that we did try to 
let him go back to work on those occasions when he 
felt -- when he felt better and the findings were 
mi nimal. 

Dr. Larson is of the opinion that claimant should be evaluated 
by an orthopedic specialist and possibly a neurologist. Be also 
recommends a CAT Scan. 

The physician did not have an opinion as of the date of his 
deposition as to the extent of any permanent disability. Re 
indicated, however: 

A. Well, I am going to continue to treat him and 
see him as much as we feel is necessary. It's -
Right now, it's -- we are at a standstill. I don't 
think he has improved or gotten worse or better. 
At least the way it has been, it has been a con
stant thing, Re feels better, feels worse. I think 
that you get that from the findings. You can get 
that impression from the visits. 

On c ross-examination, it was established that Dr. Larson i s 
board-certified in family practice, but is not an orthopedic 
specialist. He confirms that his diagnosis after the ini tial 
examination was that of a "sprain and contusion of the lumbar 
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sacral spine, primarily on the left side.• Be describes this as 
an injury to the muscular or ligament area. In layman's terms 
he indicates that diagnostic tests showed that he had a strained 
muscle on the left side of his back. Be confirms that the 
c l aimant was released to return to work on December 9, 1980, as 
his condition appeared to have improved. Be confirms that the 
claimant alleges a second injury on or about December 29, 1980, 
when he bent down to pick up some welding rods. Since that date 
substantial discomfort was noted. Subsequently, he was hospitalized 
by or . Christensen. Dr. Larson concedes that a fall such as 
claimant e xperienced 1n March of 1981 could aggravate a pre
e x isting soft tissue injury to the low back . Re confirms the 
claimant was released to return to work on March 16th. This 
physician indicates that during the period of continuing treat-
ment he did not tell the claimant not to work but encouraged him 
to try and continue activity as tolerated. The record is unclear 
whethe r by the word •work", Dr. Larson means gainful employment 
or simply work at various activities to to keep active. With 
respect to the claimant's improvement, the following exchange 
took place: 

Q. I take it that right at the present time during 
this whole year, he hasn't improved very much, has 
he? 

A . Well --

Q. And I don ' t mean at the present time. I mean 
as of June 18th. 

A. No, it has been pretty static. I mean, I think 
that he has learned no t to overdo. He has tried to 
go out and hit it hard, at least from the story I 
have, and so I think that, no, he has been pretty 
much the same. I think that refers substantially 

it's the impression from my records. 

As of his last examination the physician's diagnosis remains 
the same. 

John R. Huey, H.D., a board-certified orthopedic specialist, 
testified on behalf of the defense. Be had occasion to examine 
the claimant on Harch 17, 1981. A report was generated on March 
25, 1982 and is marked e xhibit 3 and attached to defense counsel's 
brief. That report is considered part of the evidence in this 
record, as it was marked and received as an exhibit in conjunc
tion with Dr. Larson's deposition. Dr. Huey indicates in that 
report: 

In response to your letter of February 16, 1982 
regarding Hr. Albertus. Re was first seen in my 
office March 17, 1981 because of back pain. Re 
stated at that time that he had hurt it some time 
prior and was off work for t wo months. Be was in 
traction in Wisconsin and did exercises t o build it 
up. Be was feeling pretty good and then went back 
to work and developed pain in his low back. Be had 
some pain down his left leg but not so much this 
time. 

On examination, it hurt him to bend to the left. 
He didn't have much spasm or rigidity but had some 
tenderness in this area apparently. Straight leg 
raising tests were negative, reflexes physiological. 
No muscle weakness and no sensory changes. 

I felt he had a lumbosacral strain on the left, 
mainly musculature which is probably from inactivity 
and then going back to work. Be isn't in shape and 
this will hurt. He was placed on some therapy, 
phon~horesis daily and given some Parafon Porte to 
see 1f this will relieve so~e of the discomfort in 
his back. He was to gradually increase doing his 
exercises again, just for short periods. 

Be returned to the office March 20, 1981 at 
which time he was moving better. Turning to the 
left still bothered him a little bit. Be was 
advised to use some hot packs at home and to return 
to work but not try any heavy hard work for awhile. 

Dr. Buey also had an opportunity to examine the claimant on 
August 23, 1982, just prior to the hearing in this case. An 
examination was conducted and x-rays examined. Dr. Buey testified 
by dep~sition, in part, as follows: 

He says it aches across the whole lumbar spine. 
I took recheck X-rays to see if there were any 
basic changes, and from the report I had in ~y file 
I don't see anything different. Be still has a 
little asymaetry at the facets, -- These are the 
Joints in the low part of the back. -- especially 
at the L4-5 level and 5-1 level on the right side. 
Otherwise no basic -- no changes at all. But that 
wasn't a change, that was just -- Just a situation 
that he had previously, too. Fairly good-looking 
back, I thought, physically. And I at this time, 
at this examination, I could not find any evidence 
of a herniated disk. Bis reflexes -- Hi~ reflexes 
were physioloq1cal, and he demonstrated no muscle 
weakness. Re hurt 1n his back when he would do 
straight-leg-raising, more like a facet. I did not 
find any reason clinically that I felt I should put 
him through a myeloqram, because he didn't have any 
neuroloqical deficits that I could ascertain. And 
unless I contemplate surgery, I generally don't do 
myeloqrams on these people. And I didn't feel that 
I could -- had any findings tha~ would aake me want 
to go bac~ to that -- or would want to go to 
surgery, at least at this time. 

Hy recou:endation to him, the only thing J could 
think that would help him would go back to rehabil
itation. Be stated that he was at Burley, Wiscons!n, 

rehabilitation area, but appraently (sic) didn't 
get too much help from them , according t o the 
patient. 

Basically that's the story I got. I did not 
rate him, because I don't know how to rate someone 
that has sympt oms without a lot of findings -
without findings. If you take a disk out, you have 
somet hing physical to r ate, but he says he can't 
work, and I have to believe him. 

Q. I ta ke it your finds were negative as to disk 
involvement or disk injury? 

A. I could not find anything at this last t wo -
the t wo e xaminations - - major e xaminations that I 
did that he needed myelogram for disks. 

Q. And your findings of the man's physical body 
was essentia lly wi t hin normal limits, was it, as to 
the muscula t ure structure? 

A. Musculature s t ruct ure seemed with i n normal 
limi ts, yes. 

Dr. Huey character ized the injury as one involving the soft 
t issue. 

On cross-examination, Dr . Huey acknowledged that he had not 
read Dr. Larson's deposition , nor had he seen Dr. Christensen's 
medical statements. He had also not reviewed t he hospital 
records in question. 

The balance of the medical e xhibits have been reviewed and 
considered in conjunction with the disposition of this case. 

Claimant was evaluated by the " Look Up workshop, Inc. • The 
report for that organization is contained in the record and 
mar ked claimant's exhibit •c• . That report indicates, in part: 

SUMMARY AND RECOHHBNDATIONS: 

In summary, Roy is seen as an individual who 
e xhibits good work behavior and has marketable 
aptitudes and s kills, but whose disability imposes 
severe restrictions on his employment potential and 
prospects. 

Presently, Roy's inability to work at a standing or 
sitting position for any e xtended period of time 
make it unlikely he will be able to put his welding 
e xperience and s kills to use. 

The 20-25t lifting restriction placed on him by his 
physician also greatly limits his prospects. 

If and when his back pain subsides he may be able 
to work as a production line welder if no heavy 
lifting ls required. 

Further vocational education in the welding field 
would improve his ability to teach the subject, but 
employment chances would be minimal. 

Therefore, it is recommended tha t Roy seek a 
"light-duty• job not requiring extended periods of 
either sitting or standing at one time and which 
would allow for occasional breaks. Two such jobs 
which now exist in northern Wisconsin include a 
campground attendant and creel clerk (measures 
fishermen's success) both available through the 
Wirconsin Department of Natural Resources. 

It is also suggested that Roy have dental work 
performed to improve his appearance and improve his 
employment potential. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of Nove~ber 14 , 1980 is causally 
related to the disability on which he now bases bis claim. 
Bodisb v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(l955) . The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa ~ethodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

If an e~ployee has suffered a personal injury causing 
permanent partial disability •.. the e~ployer shall pay to the 
erployee compensation for a healing period ... beginning on the 
date of injury, and until he has returned to work or co■petent 
medical evidence indicates that recuperation fro■ said injury 
has been accorpllshed, whichever corea first. Iowa Code section 
85.34(1). 

Recuperation occurs when it is medically indicated that 
either no further 1rproverent is anticipated fro■ the injury or 
that the e~ployee is capable of tPturning to erploysent sub
stantially si■1lar to that in which the employee vas engaged at 
the time of the injury, whichever occurs firat. Iowa Industrial 
Co1111Dissioner Pule 500-8.3(85). 

The Iowa coure r-ost recently addreaaed the issue of healing 
period duration in Arrstro~ Tire, Pubber Co .• rubli, Iowa 
App., 312 N.W.2d 60 (Iova8l). Thu■ ve believe that •recuper
ation• as used 1n this statute refers to that condition in wtich 
healing is corplete and the extent of the disability can be 
deterained. The healing period ■ay be characterized as that 
period during which there is reasonable expectation of irprove
rent of the disabling condition, and ends when ■akimum r~dical 
icproverent is reached. That is, it is tt.e period "fros the 



REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 11 

time of the injury until the employee is as far restored as the 
permanent character of his injury will permit.• 

That a person continues to receive medical care does not 
alone indicate that the healing period continues. Medical 
treatment which is maintenance in nature often continues beyond 
the point when maximum medical recuperation has been accomplished. 
Medical treatment that anticipates improvement does not neces
sarily extend healing period, particularly when the treatment 
does not, in fact, improve the condition. Castle v. Mercy 
Hospital, Appeal Decision of the Industrial Commissioner, filed 
August 26, 1980. 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
(1956). If the claimant had a preexisting condition or disabil
ity that is aggravated, accelerated, worsened or lighted up so 
that it results in disability, claimant is entitled to recover. 
Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812, 
(l962). 

The opinion of the supreme court in Olson v. Goodyear 
Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963) at 1121, 
cited with approval a decision of the industrial commissioner 
for the following proposition: 

Disability * * • as defined by the Compensation Act 
means industrial disability, although functional 
disability is an element to be considered ... In 
determining industrial disability, consideration 
may be given to the injured employee's age, ed
ucation, qualifications, experience and his inabil
ity, because of the injury, to engage in employment 
for which he is fitted. • • • • 

Functional disability is an element to be 
considered in determining industrial disability 
which is the reduction of earning capacity, but 
consideration must also be given to the injured 
employee's age, education, qualifications, ex
perience and inability to engage in employment for 
which he is fitted . Olson v. Goodyear Service 
Stores, 255 Iowa 1112, 1121, 125 N.W.2d 251, (1963). 

ANALYSIS 

As previously noted, it is undisputed that on the date of 
injury, November 14, 1980, the claimant was an employee of the 
defendant. Further, it is undisputed that on that date he 
sustained a personal injury which both arose out of and in the 
coure~ of hie employment. Th~ record establishes thot he woe 
off work for a brief period of time and then released to return 
to work on December 9, 1980. Be was paid healing period benefits 
during this period of time. Upon return to work he was able to 
function until December 29, 1980 and then was off work again due 
to a flareup in his low back condition. Mr. Albertus remained 
off work until March 16, 1981 and according to his testimony 
received benefits for this period of time. Be returned to work 
on March 16, 1981 and was laid off later in the afternoon. The 
claimant has testified that on March 16, 1981 he had a renewed 
flareup of his back discomfort. Be also stated he reported the 
incident to his supervisor. An examination of Dr. Huey's report 
of March 25, 1982 reveals that he advised this physician of the 
March 16th flareup. In addition, Dr. David Thaler's report of 
April 17, 1981 also lends credence to the claimant's comment 
that he experienced a flareup on March 16, 1981. It is noted 
from the pleadings that claimant has not claimed a new injury 
but only alleges one injury date, that being November 11, 1980. 

Shortly after March 16 the claimant returned to his home in 
~isconsin and immediat~ly applied for unemployment compensation 
in the state of Iowa. By that application he acknowledges that 
he is ready, willing and able to return to some form of work. 
Claimant did, in fact, receive compensation for an extended 
period of time. It was not until June 3, 1981 that Dr. Larson's 
notes indicate the claimant returned to him with continuing 
complaints of back discomfort. Claimant remained under Dr. 
Larson's care un t il June 15, 1982, when the relationship was 
apparently discontinued. This date is the last from Dr. Larson 
substantiating the healing period issue. Particular weight will 
be accorded Dr. Larson's opinion on the healing period issue 
because he was involved in claimant's treatment on a regular 
basis during this time. A review of Dr. Larson's testimony and 
bis office notes reveals that the claimant was gradually im
proving during this period of time and was on a continued course 
of medication and conservative treatment. It would appear to 
the undersigned that for the period June 3, 1981 through June 
15, 1982, the claimant was in a state of healing and had not 
reached maximum recuperation under the Iowa Workers' Compen
saticn Act. This position is substantiated by Dr. Larson's 
statement that the claimant was unable to return to work. 

An examination of the medical documentaion in this case 
indicates that no permanent functional disability rating has 
Leen attached to the claimant's condition. However, as noted in 
the aforecited case law, the degree of functional impairment is 
only an element of the overall industrial disability determi
nation. An industrial disability or loss of earning capacity 
can be found even if there is no testimony concerning functional 
loss. See Dinkel v. Department of Public Defense, Appeal 
Decision filed April I s, 1982. The record ls clear that claim
ant is operating under a weight restriction. Be has also been 
advised to avoid heavy lifting. Claimant attempted to return to 
work in his prior capacity but was unable to do so effectively. 
Mr. Albertus is an experienced ironworker and stated that he 
cannot perform this work because of his present physical con
dition. The record is clear thn.t claimant did not suffer from 
his present affliction prior to the date of injury herein. 
Therefore, based on the record as a whole and taking into 
account the aforecited industrial disability considerations, it 
is determined that cloimant has sustained an industrial disabil
ity of 20 percent of the body as a whole. 

There are certain medical bills in the file which appear to 
have occurred in conjuction with this injury, and payment of 
those bills will be the responsibility of the employer and 
insurance carrier. 

FINDINGS OF FACT 

That on November 14, 1980 the claimant was an employee of 
the defendant. 

That on November 14, 1980 the claimant sustained a personal 
injury which both arose out of and in the course of his em
ployment with this defendant. 

That the claimant was off work for the period November 14, 
1980 through December 1, 1980 at the direction of his personal 
physician, Dr. Larson, and was in a state of healing during that 
period of time. 

That the clai•ant returned to work on or about December 9, 
1980 and worked until December 29, 1980, when he noted a flareup 
in bis low back condition. 

That the claimant was in a state of healing from December 
29, 1980 to Marc h 16 , 1981 , when he r e t urne d t o wo rk. 

That the claimant worked one day, on March 16, 1981, and 
made complaints of continuing back discomfort on that date. 

That on March 16, 1981 the claimant was laid off from the 
employer's employ due to economic conditions. 

That the claimant was examined by Dr. John Buey and Dr. 
David Thaler on or about March 16 or March 17, 1981, and their 
reports are consistent with the claimant's testimony concerning 
continuing discomfort. 

That the claimant returned to his home In Wisconsin on or 
about March 17, 1981 and immediately applied for and received 
unemployment compensation from the state of Iowa. 

That in conjunction with the receipt of employment compen
sation, the claimant certified that he was ready, willing and 
able to return to some gainful employment. Be did not, however, 
return to any form of employment. 

That the claimant returned to Dr. Larson for examination and 
treatment on June 3, 1981. 

That the claimant was in a state of healing from June 3, 
1981 through and Including June 15, 1982, when the relationship 
with Dr. Bucy wos oppercntly discontinued. 

That the services rendered by Dr. Barry Larson and Dr. D. 
Christensen are causally related to the work injury in question. 

That the claimant testified that he was hospitalized in 

early January by Dr. Larson and/or Christensen in the Bayfield 
County Hospital and that hospit~lization is causally related to 
the work injury in question. 

That the claimant is now functioning under a weight lifting 
restriction of 20 to 25 pounds. 

That the claimant has been advised to avoid heavy lifting. 

That lifting substantial amounts of weight is required in 
the job of ironworker. 

That the claimant was in good health and did not function 
under any physical restrictions prior to the date of injury. 

That the claimant is 43 years old and has a GED Certificate. 

That the claimant has historically been employed in positions 
requiring physical exertion and activity. 

That claimant was employed as an ironworker prior to the 
date of injury. 

That based on the record as a whole claimant has sustained 
an industrial disability of 20 percent of the body as a whole. 

CONCLUSIONS OP LAW 

That the claimant sustained his burden of proof and has 
established a causal t e lationship between the injury of November 
14, 1980 and his present disability. 

ORDER 

THEREFORE, IT IS ORDERED: 

That the defendants shall pay unto claimant healing period 
benefits for the period November 14, 1980 through December 9, 
1980; December 29, 1980 through March 15, 1981; and June 3, 1981 
through June 15, 1982 at the stipulated rate of three hundred 
nine and 67/100 ($309.67) per week. 

That defendants shall pay unto claimant one hundred (100) 
weeks of permanent partial disability benefits at the rate of 
three hundred nine and 67/100 dollars ($309.67) per week. 

That the defendants shall pay unto claimant the following 
medical expenses: 

Dr. Barry B. Larson 

Bayfield County Memorial Hospital 

$175.00 

836.65 

That all accrued benefits should be paid claimant i n a lump 
sum. 
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That interest shall accrue pursuant to section 85.30, Iowa 
Code, as amended. 

Costs of this action are taxed to defendants pursuant to 
Industrial Commissioner's Rule 500-4.33. 

That defendants shall file a final report upon payment of 
this award. 

Signed and filed this 12th day of Januacy;- 198!.C 

No Appeal 
E. J. KELLY 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ARCHIE E. ANDERSON, 

Claimant, 

vs 
Pile No. 666012 

RALSTON PURINA, 

Employer, 

and 

AETNA CASUALTY• SURETY, 
COMPANY, 

Insurance Carrier, 
Defendants. 

A R B I T R A T I O N 

D E C I S I O N 

INTRODUCTION 

This is a proceeding In arbitration brought by Archie E. 
Anderson, Jr., claimant, against Ralston Purina, employer, and 
Aetna Casualty, Surety Company, insurance carrier, defendants, 
to recover benefits under the Iowa Workers' Compensation Act for 
an alleged injury of April 18, 1979. It came on for hearing on 
January 6, 1982 at the Iowa Industrial Commissioner's Office in 
Des Hoines, Iowa. It was considered fully submitted with the 
filing of the deposition of Hark Thoman, H. D., on Hay 25, 1982. 

The industrial commissioner ' s file contains no filings. 

The parties stipulated to a rate of compensation of $166.14. 

The record in this ~atter consists of the testimony of 
claimant, Raynette Anderson, Jim Murra, Ted Williams, David 
Rieks and Dr. Thoman; claimant's exhibit A, a series of medical 
reports; claimant's exhibit B, scientific resources: claimant's 
exhibits C and Cl, the bibliography and curriculum vitae of Dr. 
Thoman: claimant's exhibit D, medical expenses: claimant's 
exhibi t E, a preemployment history and series of physical 
examinations: claimant's exhibit F, an Iowa Bureau of Labor 
record: claimant's exhibit e, the deposition of claimant: 
claimant's exhibit I, records of medical tests: defendants' 
exhibit 3, a letter from Lynn Newton dated November 7, 1979: 
defendants' exhibit 4, a letter from Paul W. Cundiff dated April 
22, 1979; defendants' e xhibit 5, employment records; defendants' 
exhibit 6, a portion of the Handbook of Poisoning; defendants' 
exhibit 7, a portion of Poisindex; defendants' exhibit 8, a 
portion of the Physician ' s Desk Reference; defendants' exhibit 
9, a letter from Prank A. Bird dated May 19, 1980: defendants' 
exhibit 10, a letter from Bird dated December 7, 1979: the 
deposition of Jim VanEck: the deposition of Donald Horgan, H.D.; 
and the deposition of Dr. Thoman. 

Defendants' objection to claimant's exhibit P and claimant's 
objection to defendants' exhibit 3 were considered in weighing 
the evidence. Claimant's objections to defendants' exhibits 1 
and 2 are sustained. Claimant objected to defendants' exhibit 4. 
That objection will be overruled. 

Iowa Code section 622.28 provides: 

Any writing or record, whether in the form of an 
entry In book, or otherwise, Including electronic 
means and Interpretations thereof, offered as 
memoranda or records of acts, conditions or events 
to prove the facts stated therein, shall be admissible 
as evidence if the judge finds that they were made 
In the regular course of a business at or about the 
time of the act, condition or event recorded, and 
that the sources of information from which made and 
the method and circumstances of their preparation 
were such as to Indicate thei: trustworthiness, and 
If the judge finds that they are not excludable as 
evidence because of any rule of admissibility of 
evidence other than the hearsay rule. 

The Iowa Supreme Court in State v. Anderson, 159 N.W.2d 809, 
814 (Iowa 1968) set out the requirements of admissibility under 
Iowa Code section 622.28 as follo ws: 

(1) that the record was made in the regular course 
of business, (2) that it was made at or about the 
time of the ac t , condition, or event recorded, (3) 
that the sour ce of information from which t he record 
was made and the method and circumstances of its 
preparation were such as to indicate its trust
worthiness, and ( 4 ) that the record is not e xcludable 
as evidence because of any rule of admissibility of 
evidence other than the hearsay rule. 

The opinion of the court in State v. Fisher, 178 N.W.2d 380 
(Iowa 1970) at 382 stated the purpose of the rule was •to 
liberalize the circumstances under which memoranda, reports, and 
other data may be admissible into evidence without the necessity 
of producing each person who contributed Information to those 
records or who had a part in assembling them. • 

The undersigned appreciated the filing of a complete tran
script. Briefs were submitted by the par t ies. 

ISSUES 

The issues in this matter are whether or not claimant 
suffered an Injury arising out of and in the course of his 
employment; whether or not there is a causal connection between 
any Injury claimant may have suf fered and a present disability; 
whether or not claimant is entitled to temporary tota l , healing 
period or permanent partial disability benefits; and whether or 
not claimant is entitled to benefits under Iowa Code section 85.27. 

STATEMENT OP TBE CASE 

Claimant testified at hearing and by way of deposition. 

Thirty-three year old married claimant, father of t wo 
children, has a high school education, some courses in business 
at a community college and a four year agricultural course 
through the Veterans Administration, 

After graduating from high school and prior to the time he 
entered the army where he served in the combat engineers as a 
clerk typist wi th one year in Viet Nam, he worked for defendant 
employer as a grinderman grinding soybean flakes into meal, 
When he got out of the army honorably discharged as a corporal, 
he returned to defendant employer first as a grinderman and 
later as a solvent operator. Be described the latter job as 
taking the raw soybeans, cracking them, hulling them, fla king 
them and then using the solvent hexane to e xtract the oil. Be 
recalled that in 1974 due to cutbacks at the plant, he went to 
work as a route salesperson delivering towels and unitorms. 
Eventually he moved to route supervisor. Be was offered a 
manager's job In Minnesota, but he elected not to move and went 
to work delivering milk , a job for which he obtained a chauffeur's 
license. In 1976 he went back to wor k for defendant employer as 
a relief solvent operator. When he was not working as a solvent 
operator, he did painting and clean-up. Following the incident 
of April 18, 1979, he became a maintenance helper. Be then 
progressed to a Class C maintenance man and was a Class B 
maintenance man at the time of hearing. 

Claimant recalled that prior to the incident of April 18, 
1979, he had bid on a job of maintenance helper because he was 
tired of being a solvent operator and because he felt he could 
learn skills which would be of greater use to him in the event 
of a future plant shutdown. Bis hesitation in taking the 
position before the incident was t hat he was taking a cut in pay 
and that he feared a lack of mechanical skills. After the 
incident, he gave consideration to being away from chemicals. 
Claimant refused to say that he would have accepted the job had 
the incident of April 18, 1979 not occurred. 

Claimant, who asserted he was exposed to more hexane than 
usual on April 18, 1979, testified that hexane Is pumped from a 
tank outside into the rotocell. The hexane is changed to vapor 
and eventually condensed back to liquid form to start the 
process again. Be recalled the events of the day as follows: 
Between 7:00 and 8:00, he went into the extraction building to 
check for abnormalities or steam, wa ter, hexane, oil or meal 
leaks. He said: 

I heard a thump in the rotocell, and it's probably 
nothing unusual. But anyway I looked inside of the 
rotocell through the sight glass that was leaking, 
and I watched approximately three to four baskets of 
soybean flakes dump into a conveyor and take them 
out of the rotocell. And the time between the 
baskets dumping was, I believe, four and a half 
minutes. Every four and a half minutes one was 
dumped, and I think I watched three, probably four. 
I am not sure. 

The gasket inside the sight glass was broken or torn and allowed 
fumes to escape. Be could smell the leak and see waviness in 
the air from the vapor. There was an air mask In the building, 
but it required another person to crank air for the wearer. Be 
went to the roof and cleaned off some soybeans which had fermented 
up there over the winter. He was unsure whether or not hexane 
had been applied to those beans. Be went home. Be had a 
headache. He took no medication. He took a shower. Be and his 
spouse were driving to Port Dodge to celebrate their wedding 
anniversary. At the outskirts of Port Dodge, he started seeing 
objects before his eyes. Be pulled off the road and shut his 
eyes. When he opened them again, he still had the headache, but 
his vision cleared. They ate supper. They had no alcohol. 
They went to a shopping center. Be said: 

And while in the shopping center, my wife went one 
way, and I went the other way. And when she came 
back, I had a whole armful of tapes that I wanted to 
buy, and I had a real high tremendous feeling. And 
I didn't think about what they cost or nothing. I 



REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 13 

bought my girl two or three pairs of shoes, and then 
after that she told me to put all them back; we 
didn't need them. She didn't know nothing was wrong 
then. 

When I got in the car, I went to find the ignition, 
and I couldn't find the ignition in the car. And I 
could understand what my wife was saying, but I 
could not form any words. I couldn't express myself. 
At that time she told me to get over on the other 
side and she would drive. 

So she drove from Fort Dodge to Webster City where 
my aunt and uncle live and went there. And I don't 
recall -- I recall very little of being there. I 
recall seeing a foreign doctor, Dr. Reveiz, that 
came to the house to examine me. I can just visualize 
what he looked like, heard him talk, what he talked 
like. Prom there he called my doctor in Iowa Palls 
and told him what was going on, and my doctor said 
to bring me to the hospital. And my aunt and uncle 
drove me in their car to the Iowa Falls Hospital 
where -- I don't remember any of this. This is just 
what they have told me. 

Be had seizures in the car. Be testified: 

When I got to the hospital, I don't recall nothing 
of being in the Iowa Palls Hospital except possibly 
it seems like I can remember setting in a wheelchair. 
But like I say, I don't know for sure, and Dr. Graham 
said when he first came in, that I was laying on the 
floor in a grand mal seizure, and that's where he 
first sighted me. 

Claimant thought that he was released from the hospital on 
April 26 and that he returned to work on Monday, April 30. Be 
worked two days and was then off for three days with headaches 
and shaking. Be missed work totalling seven additional days 
when he went to Mayo Clinic, to see Dr. Winston and to see Dr. Thoman 
Claimant testified to mileage expenses. 

Claimant admitted he had been in minor accidents which 
resulted in no injuries. Be denied whiplash, head injuries, 
prior convulsions and high blood pressure. Be recalled losing 
the end of his finger in an industrial accident while he worked 
for the towel company and a broken ankle and torn cartilage as a 
result of wrestling. Claimant said he was unaware of a febrile 
seizure as an infant or that a maternal uncle had seizures. Be 
thought Dr. Winston obtained that history from his parents. 

Be assercea chac hexane tumes are always present in the 
plant. Be recollected: 

Before we got the rotocell -- it's a fairly new 
machine -- we used to have two upright extractors 
that had the baskets in them. And at the time when 
you are shut down, we would go inside the old 
extractors and dig out any flakes or meal that would 
fall out of the baskets and clean the bottoms of 
them out more or less. And if there was a pile of 
meal laying there, it would form sort of a crust. 
And when you open that crust up, then there would be 
hexane fumes come out. They would be captured 
underneath the crust, and then when you opened it, 
they would come out. 

Be said that in the preceding eight years, he had experienced 
feel~ngs of lightheadedness and drunkenness and pounding in his 
ears. With these symptoms, he sought fresh air. 

Claimant took Dila~tin following the incident. At some 
point, he elected to stop taking it. At the time of his depo
sition he claimed he was taking headache pills each night to put 
him to sleep. Be also had sleeping pills which he reported at 
the time of hearing he had used only one time. 

Bis present physical complaints are headaches coming on as 
frequently as two or three times a week and averaging four times 
a month and lasting as long as all day, blurred vision, an 
inability to sleep without medication occurring two times per 
week, throat irritation, forgetfulness, leg cramps at night and 
shaking or trembling less frequent than headaches. Blurred 
vision and shaking accompany headaches. Be stated that he has 
had no convulsions since April 18, 1979. 

Raynette Anderson, claimant's spouse of eleven years, 
recalled the events of April 18, 1979 as follows: Claimant went 
to work at 6:15 a.m. Be came home at 3:30 p.m. They took their 
daughter to dancing class and fed the pony. Claimant took a 
sho~er. The children were taken to their grandparents. Claim
ant had a headache. Claimant was talkative which was unlike 
him, but he was slurring his words which she attributed to 
tiredness. Claimant had to pull over when he experienced eye 
trouble. They ate and had no alcohol. Claimant was uncharac
teristically liberal with his money at the shopping center. 
Claimant was not talkin.g right. She decided she would drive, 
Claimant had a convulsion in the car. She drove to her aunt's 
home in Webster City and a doctor was called to see claimant. 
Be was taken to the hospital in Iowa Palls and then transferred 
to Des Hoines. 

The witness observed that her spouse now has headaches, is 
forgetful and gets up at night. 

Jim Murra, Class A maintenance man and president of the 
union local, testified to participating in monthly safety 
meetings where safety problems are brought to the attention of 
management. Be said that he has noticed the hexane odor which 
varies in concentration. Hurra was aware of reports of trouble 
with a gasket in the days or weeks before April 18, 1979. 

The witness stated he was familiar with jobs done by the 50 
workers in the plant and said that exc' u1ing someone from hexane 

would exclude them from twenty-four to twenty-six jobs. He 
thought that ten persons in the plant would have constant 
contact with the solvent. Re stated that a Class A maintenance 
man has more knowledge than one classified as a B. 

Ted Williams, an industrial administration major who has 
worked for defendant employer since 1964 and whose current title 
is director of soybean operations, testified that he knows 
claimant and of his claim. Bis testimony as to the manner in 
which the beans were processed was much the same as claimant's. 
In regard to the use of hexane, Williams said the flakes are 
placed in the extractor and washed with hexane. The oil and 
hexane are removed for distillation. Be provided a description 
of the extractor area and recalled that the rotocell is placed 
in the annex, a building sixty by eighty and three stories high 
with metal gratings replacing floors. Be characterized hexane 
as being volatile, easily vaporized and heavier than air. Be 
claimed that employees were instructed about hexane and safety 
checks were performed periodically. There were also informal 
discussions between the men and their supervisors. Be acknowl
edged that the company had received warnings about hexane. 

Williams reported that both claimant and the company were 
looking for a cause of his incident. Be recalled that claim
ant's original concern was with moldy soybeans. Samples were 
taken of the beans and tests were run in St. Louis. Re accom
panied Dewayne Knudson when testing was done to establish hexane 
concentrations at various places including the area of the sight 
glass. Later tests entailed having an operator actually wear a 
testing device. Be said inspectors from both Iowa and Federal 
OSBA visited the plant. 

The witness asserted it was common practice to have a 
document such as that prepared by Paul Cundiff drawn up at the 
time of an unusual occurrence. As Cundiff was claimant's 
supervisor and as claimant was in a relief slot, Cundiff arranged 
claimant's schedule. Williams said it was Cundiff's "direct 
responsibility to investigate claimant's incident.• 

Although the witness was unsure when it had been accom
plished, he knew the site glass had been repaired and replaced 
from time to time because of leakage. 

David Rieks, maintenance supervisor and claimant's super-
visor from June 1980 to October 1, 1981 testified that pipe 
fitting, boiler operating, carpentry and millwright skills were 
needed to perform maintenance work. Be rated claimant as a 
•pretty fair• welder, millwright and sheet metal worker, and a 
good pipe fitter and boiler operator. Rieks did not recall 
claimant's complaining of a headache or complaints relating to 
being sent to the extractor building. Be found claimant physically 
ca~able of workin9 and a 900d, reliable and honest worker. ThP 
witness admitted awareness of the danger of hexane. 

Jim VanEck, certified rehabilitation counselor, testified to 
receiving information from the insurance carrier, claimant's 
deposition and claimant's employment record and to attending the 
hearing in this matter. It was his understanding that the 
seizure disorder was a one-time occurrence, that claimant was 
precluded from working at heights or around some types of 
machinery, that claimant should stay out of areas with high 
concentration of hexane and that claimant might have hypersensi
tivity to other chemicals. Be found, based on the medical 
information, that claimant would not be precluded from doing 
work he had done in the past; however, he later ruled out work 
as a solvent operator and in jobs involving high concentrations 
of industrial chemicals. He described claimant as adequately 
motivated to seek out and perform work previously done. 

Claimant's preemployment history dated January 11, 1972 
lists three maladies--ear disease, indigestion and swollen feet. 
A physical by Robert Dunlay, M.D., includes three abnormal 
findings--a surgical scar on the right ankle, a scar on the left 
knee and an unhealed pilonidal cyst repair. Prior physicals in 
1970 and 1966 listed claimant in excellent health; however, the 
1970 exam noted he was •a little heavy.• 

Records from Ellsworth Municipal Hospital show claimant was 
admitted on April 18, 1979 and transferred after fifty minutes. 
The admitting diagnosis on the unresponsive claimant was grand 
mal convulsive seizure. The diagnosis on transfer was multiple 
grand mal convulsions of undetermined etiology. Thomas C. 
Grahm, M.D., noted in the discharge summary that he discussed 
the case with Dr. Winston who suggested toxicity or toxic drug 
inhalation as a cause. 

Stuart R. Winston, M.D, neurosurgeon who admitted claimant 
to the hospital on Apri l 19, 1979, reported to Dr. Graham in a 
letter of that same date that no abnormalities were found on a 
computerized brain scan and no evidence of increased intra
cranial pressure and claimant had been started on medication. 
An electroencephalogram was interpreted by Alfred Socarras, H.D., 
as showing no seizure discharges and no focal abnormality. Dr. 
Winston's history included a febrile seizure at age one and a 
family history of an epileptic maternal uncle. Claimant was 
seen in consultation by Steve Zorn, H.D., apparently because of 
a positive antinuclear antibody test. Be found no evidence of a 
connective tissue disorder or of vasculitis. Later tests showed 
a nonreactive rheumatoid factor. 

A note dated April 26 states: "I gave him slip: 
may have been due to chemical influence at plant--not 
would be better to avoid hexene gas--may be sensitive 

Seizures 
certain-
to it.• 

In a follow-up letter dated May 2, 1979, Dr. Winston expressed 
the feeling that claimant should remain on the anticonvulsant 
for a year and stated that "(t)he exact etiology of his (claimant's) 
seizure is obscure at this time and . . may be related to some 
toxin, to which he been exposed (sic).• 

On June 11, 1979 Dr. Winston wrote to employer's medical 
director: 

We are faced with a patient who has had adult onset 
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of seizures of obscure etiology and would naturally 
look at the possibility of some environmental factor 
as playing a role. The only possibility that has 
been questioned is whether or not he had any e xposure 
to Re xene fumes the day in question. Apparently he 
had been s weeping soybean products on the roof of 
the plant and whether or not he had additional 
exposure to Re xene fumes I cannot say. I certainly 
am not an epidemiologist. Certainly significant 
e xposure to these materials are capable of producing 
a convulsive episode, as I am certain you are aware 
of and understand your concern . Hy only question is 
whether he had significant exposure to have either 
respiratory or transcutaneous absorption of Bexene 
in abnormal quantities to have caused this problem. 

Or. Winston reported to Dr. Graham on 
claimant's serum di l antin level was low. 
the testing and increasing the dosage. 

On April 27, 1981 Dr. Winston wrote: 

July 31, 1979 that 
Be advised repeating 

No tests were performed as related to neuropathy or 
polyneuritis since there were no complaints related 
to that situation at the time of his hospitaliza
tions just the seizure activity for which we were 
never able to find a true explanation. Certaintly, 
the EEG which was normal might have picked up the 
kind of thing had it been abnormal that might have 
been related to the problem prox imate, and those of 
which potentially then could have caused a peripheral 
neuropa t hy, etc .• 

Allan J. D. Dale, H.D., neurologist, recounted the findings 
of the Mayo Clinic in a letter dated July 10, 1979. A neurological 
was normal. X-rays of the skull were negative as was a CT scan. 
Waking and sleeping electroencephalogram showed no abnormalities. 
Laboratory investigations were negative. Be expressed the 
opinion that "claimant suffered an acute encephalopathy t wo and 
one-half months ago, the cause of which remains unknown. It 
appears to have resolved ..•. Be was advised to continue 
Dilantin, 100 mg. t.i.d. for another 6-9 months. Should he 
remain well at that time and neurologic studies then continue to 
be satisfactory, gradual discontinuation of Dilantin over two 
weeks could be considered." 

Claimant was admitted to Iowa Methodist Medical Center by Dr. 
Thoman on November 20, 1981. ~ulmonary function studies were 
done. The mid expiratory time, peak flow and residual volume 
were slightly increased. The expiratory reserve volume was 
somewhat decreased. Dennis B. Kelly, Jr., H.D., assessed the 
ctudies as nocmal. An electcoencephalogcam dnnP OPCPmbPc 10, 
1981 also was found normal by Alfredo Socarras, H.D. 

Hark Edward Thoman, H.D., board certified pediatrician and 
clinical toxicologist who is director of the Iowa Poison Informa
tion Center at Iowa Methodist Hospital and editor of the Journal 
of the Academy of Clinical Toxicology , testified that he frequently 
makes formal evaluations to determine causation and suspected 
intoxications and described his procedure in this case and in 
others as follows: 

A. The first thing one does is to sit down with a 
history of all known toxins or a toxin and see if 
the features that are documented in the individual's 
history as well as those physical findings that are 
consistent with that are, in fact, consistent with a 
profile of the toxin in question. Then once the 
review is made of the medical records, if that's 
available, and the h~story of the individual along 
with physical findings at the time or after the 
incident along with a review of any sequelae or 
aftereffects, and these were coordinated with known 
cases and these known cases are, as you mentioned 
earlier, cases which may have been reported to the 
national clearing house which filter down to the 
various poison centers. 

So we sort of give and receive from the poison 
center aspect. We give our information to the 
national poison center clearing house and then we 
get a rundown of what signs and symptoms might have 
been encountered by a toxin in question. In addition, 
there is literature, there is the microfiche system, 
the Poisindex and two other computer lines, a 
T xline and Hedline. These are computer modums 
where one can tap into a computer bank of infor
mation on bibliographies on certain types of toxins. 
Toxline is similar and it goes into the toxic area, 
not just the medical literature on a subject. 

Dr. Thoman had available to him claimant's exhibit A, an 
OSHA record including the information in claimant's exhibit P, 
claimant's exhibit Band two portions of claimant's deposition. 

The toxicologist first saw claimant on November 20, 1981 and 
talked with him about his history. Dr. Thoman was aware that 
claimant's uncle had a seizure disorder and that claimant had an 
infantile seizure and he incorporated that awareness in his 
opinion. Be agreed exposure to agent orange also was significant. 
The doctor testified "that the physical conditions and the 
reaction of Archie Anderson at the time of the incident in April 
of 1979 was consistent with the hexane exposure that was given 
in history at that time.• As a basis for that conclusion he 
said, "in going into the individual's medical history and 
background, there had been no significant problems neurologically 
prior to that time, in the incident where the signs and symptoms 
became consistent with hexane inhalation .••• • Those signs 
and symptoms were listed as slurred speech, confusion, visual 
difficulties, impaired senses, Irritability, memory lapses, 
convulsion problems and Irritation of the upper and lower 
respiratory tract. As to where these symptoms would occur he 
cited the nasal and oral pharynx, the trachea and the lungs. 
Absorption would occur through the lungs and the che~ical would 

go into the bloodstream to the various tissues . The doctor said 
he understood claimant's exposure occurred in a concentrated 
form over several minutes time. The t ime for onset of symptoms 
could be as short as a half hour or as long as ten to t welve 
hours. As hexane has a lower toxicity, it should have a higher 
concentration and take a longer period of time to manifest 
itself. 

Dr . Thoman claimed that this sort of chemical has an affinity 
for neurological tissue--a neuropathic tendency which affects 
the nervous system and can cause cerebral edema. 

The tox icologist recalled claimant's complaints at the time 
of his exam as sleeplessness, headaches, irritability and 
trembling- -complaints consistent with hydrocarbon tox icity. A 
number of tests were performed. The complete blood count, the 
erythrocyte sedimentation rate, chest x-ray, S-12, drug screen, 
eletroencephalogram and pseudochol inesterace were normal or 
negative. Claimant's blood pressure and his triglycerides were 
elevated. 

The doctor summarized potential problems as: 

One is the fact that there is a higher incidence, in 
my opinion , of convulsion occurring with physical 
a nd/or chemical trauma. Secondly, the sensitization 
or the chemical insult to the system can make this 
i ndividual much more susceptible to other chemical 
irritations, even to the point of causing problems 
up to and including convulsions, so they are related. 

Dr. Thoman was aware that claimant had been on Phenobarbital 
and Oilantin, that the Phenobarbital was discontinued and that 
the Dilantin had been discontinued about a year ago. Regarding 
the claimant's need for medica t ion, the doctor said: 

I think if he is stable and has a reasonable degree 
of care in his environment and contact with certain 
toxins, particularly those that are straight-change 
(sic] hydrocarbons or other toxins such as insecticides, 
pesticides, that he probably would not need to be on 
an anticonvulsant unless such symptoms came up, but 
he would need to be monitored medically from time to 
time to make sure that there is no evidence that he 
might be set t ing himsel f up, shall we say, for a 
return to the neurological problems he had initially. 

Be acknowledged that some of the symptoms experienced by 
claimant are the same as t hose from an adverse reaction to 
Dilantin. Those mani f estations include nystagmus, ataxia, 
slurred speech, mental confusion , dizziness, insomnia, transient 
nervousness, motor t witching and headache. The doctor tes t ified 
that development of a serious system disorder would generally 
occur in a year, but that recovery could take up to four years. 
Be agreed that claimant would need regular physical e xaminations 
including electroencephalograms. Be suggested claimant should 
avoid chemicals and toxins, be in an area with good ventilation 
and avoid physical insult. The doctor recognized a host response 
in the manner 1n which persons respond to a toxin and thought 
claimant might be more susceptible to hexane in that an exposure 
of a shorter duration at a lower concentration could trigger 
this same affect. 

Dr. Thoman admitted that the OSHA threshold limit value is 
five hundred parts per million, but stated that claimant could 
have been affected by t wo hundred parts per million. The doctor 
had access to test results from a test done September S, 1980. 
Be said that wind, temperature and humidity could affect the 
results. 

Or. Thoman provided a deposition after he reviewed the 
deposition of Dr. Horgan. Be identified the points at which 
their opinions are divergent as whether or not hexane is a 
depressant or a convulsant and the extent of the latent period. 

As a follow-up to his prior testimony, the doctor had talked 
with others about the mi x in commercial grade hexane and confirmed 
his impression. Be also checked a special issue of Clinic 
Toxicology which showed percentages of hexane in commercial 
hexane ranging from t wenty to sixty. Usually associated with 
hexane were 2-methylpentane and cyclohexane. De. Thoman then 
consulted a local distributor to discover the chemical eakeup of 
its hexane and was told methylpentane, cyclohexane and methycyclopen
tane was contained. The expert did not know the type of hexane 
used by defendant employer, but he assumed other chemicals were 
involved. Nor did he know the type used in the articles offered 
by claimant as exhibit B. 

The doctor testified that the six carbon chain hexane would 
act as a central nervous system depressant with long-term nerve 
damage. However, he cautioned that it could cause reactions and 
more specifically inhaled hexane could cause damage to the 
nervous system or cardiac arrythmia accompanied by syncope. Dr. 
Thoman continued to believe that hexane alone might cause a 
convulsion in claimant's case, but he thought it 110re likely to 
have been an isomer mix. The doctor also pointed out that therP 
are no good reasons either genetically or traumatically for the 
convulsion. 

Or. Thoman acknowledged that there was no reference in 
claimant's exhibit B to convulsions being a sign. Be agreed 
with or. Morgan that peripheral neuropathy and seizures are 
different entities. 

The toxicologist thought the latency period ■ignt be related 
to swelling of the brain. Be said a CT scan would appear normal 
and brain swelling might still be present. An electroencephalo
gram would show convulsive waves and a characteristic pattern in 
p<'rsons with epilepsy or a convulsive disorder. A spinal tap 
could provide a tip-off to cerebral edema. Be considered 
claimant'• symptoms consistent with developing chemical insult 
and he said: 

Finally, in review of his charts, EEG scans, chem
istries, all the tests I reviewed in thP hospitals 
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where he was a pa t ient, there is no other good 
reason in t he d iff erential or the total exhaustion 
of all other possibilities of any other causes. Be 
d id not ha ve meningitis, brain tumor, and except for 
the one questionable episode as a convulsion as a 
child and the dis t a nt family history I think of a 
convulsion i n an uncle, there was no previous 
central nervous system problem that had been brought 
out of t he history and that I reviewed. 

Donald Horgan, M.D., board certified toxicologist with a Ph.D. 
in physiology and who is an assistant editor of Poisindex, 
testified that he is involved in research regarding the chronic 
effects of various chemicals on certain persons. The doctor had 
reviewed claimant's deposition; the hearing transcript; and 
claimant's exhibits A, B, F and I. Be arrived at his opinion by 
investigating the tox icity of the chemical involved and the 
pharmacology in both animals and man and by inquiring into the 
use experience of the chemical. 

Dr. Horgan described hexane as a clear liquid at room 
temperature which is highly volatile. It is a portion of all 
types of petroleum distillates and is an e xtracting solvent. 
The usual contact is made by inhal ation. It is used in paint, 
the e xtraction of vegetable oil, degreasing, dry cleaning and 
cur ing hides. Overexposure, according to the doctor, would 
result most commonly in eye and nose irritation. Secondary 
mani f estat ions would be dizziness and headaches. More severe 
exposure would lead to incoordination, stumbling gait and 
drowsiness. Protracted exposure could result in peripheral 
neuropathy. An enormous e xposure could act as an anesthetic. 
The toxicologist was unable to f ind that seizures are a manifesta
t ion of hexane tox icity. Re differentiated between hexane 
causing peripheral neuropathy and seizures saying that the t wo 
are distinct entities. 

The doctor character ized peripheral neuropathy as follows: 

Peripheral neuropathy is a condition manifest as a 
slow progressive onset of numbness, tingling, pain, 
and weakness in the arms and legs . It comes on 
slowly, persists for weeks , sometimes mon t hs, then 
resolves slowly. In some cases it does not resolve 
en t irely and t he person is left with some defects in 
sensation, some weakness. 

Based on tbe evi dence he had reviewed, Dr. Horgan concluded 
that c l aimant ' s illness was not related to his hexane e xposure 
in that hexane is not a convulsant, t he time lapsed between the 
e xposure and onset was long enough that the hexane should have 
been eliminated and that convulsants work promptly on e xposure. 
The physician saw claimant's developing a headache after 5:30 as 
attributable to some thing othe r than hexane. Be agreed to 
substantial variability b iological reactions and in thresholds 
between individuals. The docto r was asked, •could an exposure 
of t h i s k ind aggravate a person's pre-ex isting condition that 
had symptoms and t rigger those symptoms at the time?" Be 
responded , "Certaintly a reasonable idea. The feature of this 
case which ma kes me think tha t that is probably not true is the 
fact that it took seven hours. We usually think of a triggering 
mechanism as acting very, very promptly .• 

Again, based on the evidence he had reviewed, he thought it 
•very like l y" claimant would not suffer any permanency from the 
exposure. Dr. Horgan e xplained: 

To begin with I don't think t hat the hexane caused 
his seizure in t he first place. If he has sub
sequent i ll health, I simply would be unable to 
r elate it to his hexane exposure, and he does not 
manifest peripheral neuropathy. Bis symptoms and 
signs are not characteristic of neuropathy. If he 
had neuropa t hy, my opinion would be very different, 
but he doesn't. 

Be also cited claimant's period without convulsions and the 
" reasonably good" prognosis of his remaining seizure free. As 
to the possibility of sensitiza t ion occurring, the doctor said: 

Bexane ls not a sensitizer, and I know of no basis 
in the clinical pharmacologlc literature to indicate 
that people have less tolerance for it in the future. 
The only connection in which I can visualize some 
kind of sensitivity is if Archie Anderson is terribly 
anxious abou t his exposure t o hexane; and if anxiety 
figures in it, then I can understand the basis for 
not allowing him to have e xcessive exposure to it in 
the future. 

Later he said: 

It can go either way, as you say. People exposed to 
chemicals may develop a tolerance which means that 
they can be exposed to higher and higher levels 
without adverse effects. Basically, that's a 
mechanism which depends on effective metabolism of 
the chemical, i ts destruction in the body and 
excretion. 

The opposite phenomenon which I think you have in 
mind is an increased sensitivity. To my knowledge, 
that has not appeared in the case of hexane and 
neither has tolerance, for that matter. 

I might say you may have had in mind in addition 
that &ome people react qualitatively differently, 
and I t hink the variabllty in that respect is much 
less than it is in threshold with respect to a 
single adverse effect. When we have it must be 
seventy-five years of use experience with hexane and 
you can't find a single record of seizures as a 
result of that, I have to take it as very exceptional 
that this one individual just happened to have a 
seizure seven hours later. 

The tox icologist stated he would have reservations about 
placing claimant in positions where he might be a hazard to 
himself or others; however, he did not e xpect the episode would 
preclude his employment in chemical industries generally. 

Dr. Morgan reported one hundred parts per mil l iliter as the 
safe level of hexane e xposure according to the American Confer ence 
of Gover nmental I ndustrial Hygienists. Re said t ha t the five 
hundred level probabl y was not an acceptable safe level. Be 
found the quan t i t y of hexane to which claimant was e xposed 
irrelevant as he did not think hexane induced convulsions. 

Dr. Morgan saw claimant ' s maternal uncle ' s seizures as being 
suggestive. Be attributed the same significance to claimant ' s 
childhood seizur es. 

Accompanying Dr . Morgan's deposition were a number of 
e xhibits. Claimant made objection to these e xhibits and those 
objections were considered in evaluatipg the evidence. A 
summarization of the tox icology in deposition e xh i bit l reports 
convulsions in rats at 35,000 to 40,000 ppm and that "(c)hronic 
effects have rarely been reported ." Exhibit 2 is taken from 
Patty's Industrial Hygiene and Toxicology. It recognizes that 
hexane may be used in pure form or mixed with isohexanes and 
cyclopentane and that chronic exposure can result in motor 
polyneuropathy. It recounts peripher al neuropathy in research 
involving rats. Blockage of nerve impulse was seen in some 
research with tox ic forms in frogs and structural change was 
noted in the myelin sheath in rats. Exhibit 3 is entitled 
Hazardous Chemicals Data 1975 and as Dr. Morgan pointed out 
deals primarily with the explosive hazard of common solvents. 
Exhibit 4 is taken from a text book , Clinical Tox icology of 
Commercial Products. The portion submitted refers to kerosene 
and mentions hexane as a portion of the fraction, benzine. The 
text at page 189 states: "Hydrocarbons of all types induce · • 
central nervous depression, but the aliphatic hydrocarbons 
(hexane) (which predominate in petroleum distillates) are said 
to produce profound coma with an inh i bition of deep tendon 
reflexes, whereas the coma from aromatic hydrocarbons is char
acterized by motor restlessness, tremors and hyperactive reflexes 
(von Oettingen, 1940). " 

Listed in claimant's e xhibit as symptoms of hexane poisoning 
are •numbness of the face and other body parts; coldness, 
redness, roughness of skin; muscular weakness; underactive or 
overactive reflexes; impairment of sense of t ouch, smell, and 
other senses; loss of body weight; muscular decay , optic nerve 
decay and inflammation; facial muscle weakness; visual dif
ficulties; anemia and urination disturbance.• 

Claimant offered a number of scientific articles which are 
well oummQrizcd in the final pagce o f claimant'e offer along with 
the other hexane research. Only the Krasavage article is 
omitted. Relevant portions of that e xhibit are i ncluded below: 

Hexane is three times as acutely toxic to mice as is 
pentane ; concentrations of 30,000 ppm produced 
narcosis within 30 to 60 minutes , and convulsions 
and death resulted from 35,000 to 40,000 ppm. In 
man, 2000 ppm for 10 minutes r esulted in no effects , 
but 5000 ppm caused dizz iness and a sense of giddiness . 
Drinker et al found slight nausea, headache, eye and 
throat i r ritation at 1400 to 1500 ppm. Nelson and 
co-workers found no irrita t ion at 500 ppm in un
acclimated subjects. 

The preceding data re l ate generally ton-hexa ne, 
although the purity of the liquid was not always 
specified. 

Volatile petroleum solvents , such as petroleum ether 
and rubber solvent, which contain various isomers of 
hexane, as well as other a l kanes, have been observed 
to cause narcotic symptoms , such as dizziness, when 
concentrations exceed 1000 ppm, bu t from levels 
below 500 ppm. 

Until recently, chronic intoxication from hexane 
had not been established. In 1967, Yamada described 
17 cases of polyneuritis among workers e xposed 
reportedly ton-hexane. Si x worked in laminating 
plants where concentrations of hexane vapor ranged 
from 1000 to 2000 ppm. The hexane solvent contained 
64\ of the normal isomer. Eleven cases were from a 
pharmaceutical plant where concentrations of hexane 
(95\ n-hexane) were between 500 and 1000 ppm. 

Yamamura, in 1919, reported that 93 of 296 workers 
exposed to hexane in the manufacture of sandals were 
classified as having polyneuropathy. Exposures 
ranged from 500 to 2500 ppm, for 48-hour or longer 
work-weeks, Inoue, reporting on the same study, 
indicated that some affected workers had exposures 
ton-hexane below 500 ppm. 

Berskowltz et al described three cases in 1971 of 
sensorimotor polyneuropathy in employees of a 
furniture factory. n-Bexane concentrations averaged 
650 ppm. 

Abritti and associates and Bulatti and co-workers 
reported upon polyneuropathy among Italian shoe 
workers. There was a correlation of incidence and 
intensity of signs and symptoms with the degree of 
exposure to glue solvents. Abbritti found these 
solvents to contain chiefly pentanes, hexanes and 
heptanes. Buiatti reported that the solvents 
apparently responsible for 86 cases of polyneuropathy 
among 338 workers contained 40-90\ n-hexane, 7-54\ 
other low-boiling hydrocarbons and 7-101 n-neptane. 
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In 1973, Gaultier reported polyneurltis among 
workers exposed to the vapors of a solvent containing 
85\ pentane, 14\ heptane and 5 \ hexane. 

While many of the above reports specified n-hexane 
as the chief, if not the only, solvent used, some 
indicated that exposures were to mixtures in which 
n-hexane was, or may have been, a minor Ingredient. 
It would be unusual, moreover, for n-hexane as such 
to be used for general solvent purposes. Even a 
very narrow boiling range solvent would be likely to 
contain as much as 95 \ of a single compound. In 
most instances it is probable that commercial 
hexanes were used, with normal hexane contents which 
might vary from 20 to 80 \ . Details of the analytical 
procedures in the above reports were not given. 

It is not uncommon practice, when discussing paraffin 
compounds, to omit any prefix when referring to the 
normal isomer. Thus, on the one hand, hexane may in 
fact mean normal he xane, and on the other hand, it 
may be assumed to be the normal isomer when other 
hexanes are present and may even predominate. 

Japanese investigators reported that neurotropic 
effects occurred in mice exposed at 250 ppm of 
hexane for one year. Exposures were for 24 hours/ 
day, 6 days/week , and the hexane contained 65-70 \ of 
the normal isomer. Spencer exposed rats 21 hours/ 
day, 7 days/week for up to 8 months at 129 ppm of 
n-hexane, and found their nervous systems structurally 
unaffected. 

Truhaut et al e xposed rats at 2000 ppm of com
mercial hexane ( 46\ n-hexane) 5 hours/day, 5 days/ 
week for l to 6 months. Evidence of neurotoxic 
effects was found, but similar changes were noted 
from 1500 ppm of technical heptane (52\ n-heptane). 

Occupational polyneuropathy has apparently resulted 
from hexane exposures as low as 500 ppm, and probably 
lower. Nearly continuous exposure of animals at 250 
ppm has also caused neurotox ic effects. The provisional 
TLV of 25 ppm for n-hexane is based on the worst 
possible case, namely that many of these reports 
involved com111erical hexane with an-hexane content 
as low as 30%. A more detailed review of the 
references leads to the conclusion that in most 
instances the solvents were believed to contain 50 
to 70\ n-hexane. Por this reason a TLV of SO ppm as 
a time-weighted average would seem to be more 
logical than one of 25 ppm. No STEL Is suggested at 
th is time. 

APPLICABLE LAW AND ANALYSIS 

The first issue to be resolved is whether or not claimant 
suffered an injury arising out of and in the course of his 
employment. 

In order to receive compensation for an injury, an employee 
must establish his injury arose out of and in the course of his 
employment. Buth conditions must exist. Crowe v. DeSoto 
Consolidated School District, 246 Iowa 402, 68 N,W.2d 63 (1955). 

In the course of relates to time, place, and circumstances 
of the injury. An injury occurs in the course of the employment 
when it is within a period of employment at a place where the 
employee may be performing duties and while he is fulfilling 
those duties or enga9ed in doing something incidental thereto. 
McClure v. Union County, 188 N.W.2d 283, 286 (Iowa 1971). 

In addition to establishing that an injury occurred in the 
course of the employment, the claimant must also establish the 
injury arose out of his employment. An injury •arises out of" 
the employment when a causal connection between the conditions 
under which the work was performed and the resulting injury 
followed as a natural incident of the work. Musselman v. 
Central Telephone Co., 261 Iowa 352, 1S4 N.W.2d 128 (l961). 
While a claimant Is not entitled to compensation for the results 
of a preexisting injury or disease, the mere existence at the 
time ~f his subsequent injury is not a defense. Rose v. John 
Deere Ottumwa works, 247 Iowa 900, 908, 76 N.W.2d 756, 
(1956). If the claimant had a preexisting condition or" 
disability that is aggravated, accelerated, worsened, or lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812 (1962). 

Preponderance of the evidence means greater weight of the 
evidence; i.e., the evidence of superior Influence or efficacy. 
Bauer v. Reavell, 219 Iowa 1212, 260 N.W. 39 (1935). Claimant's 
burden is not discharged by creating an equipose. Volk v. 
International Harvester Co., 252 Iowa 298, 106 N.W.2d 649 (1960). 
It is recognized that preponderance of evidence does not, 
however, depend on the number of witnesses on a given side. 
Ramberg v. Horgan, 209 Iowa 474, 218 N.W. 492 (1929). 

An award of benefits cannot stand on a showing of a mere 
possibility of a causal connection between the injury and 
claimant's employment. An award can be sustained if a causal 
connection is not only possible, but fairly probable. Nellis v. 
Quealy, 237 Iowa 507, 21 N.W.2d 584 (1946). Questions of causal 
connection are essentially within the domain of expert testimony. 
Bradshaw v. Iowa Methodist Bos ital, 251 Iowa 375, 101 N.W.2d 

67 (1960), The test mony o a medical expert may be rejected 
vhen the opinion is based upon an incomplete or inaccurate 
history. Musselman v. Central Tele hone Co., 261 Iowa 352, 1S4 N,W,2d 
128 (1967), Te evi ence must e ase on more than mere 
speculation, conjective, and surmise. Burt v. John Deere 

Waterloo Tractors Works, 247 Iowa 691, 73 N. W.2d 732 (1956). 
Expert testimony coupled with none xpert testimony is sufficient 
to sustain an award but does not compel one for " lilt ls for t he 
finder of fact to determine the ultimate probative value of all 
the evidence. • Giere v. Aase Baui en Homes, Inc., 259 Iowa 1065, 
1072-73, 1 46 N.W.2d 911, -- (196 ). 

There are serious problems with the claimant's evidence in 
this case. The first of those problems is the nature of the 
chemical to which claimant was e xposed. Was it hexane in a pure 
form or hexane in combina tion with other chemicals? The report 
from the Iowa Bureau of Labor lists the substance being inves
tigated as n-hexane. At the time of hearing Dr. Thoman appeared 
to confine his testimony to hexane in a pure form when he said: 

I will say tha t hexane has often other isomers or 
other similar chemicals that can be complicating the 
matter. But hexane, assuming it's he xane alone, can 
cause the slurred speech which was exhibited, the 
irritabili t y, the memory lapses, the convulsive 
problems which were cited earlier, and also con
sistent with irri t ation of the upper and lower 
respiratory tract. 

Dr. Thoman, at the time of bis deposition, appeared convinced 
that claimant's exposure was to hexane in combination with other 
things. The nature of the chemical, however, is only the first 
of claimant's problems. 

Dr. Winston suspected the claimant's seizures were related 
to something in claimant' s environment. Be consistently referred 
to the chemical as hexene, another hydrocarbon unrelated t o 
hexane. Dr. Thoman pointed out that hexene is a double bond 
carbon while hexane Is a single string of carbons. Be charac
terized the distinction between the t wo as significant. Because 
of Dr. Winston ' s thinking that claimant was involved with 
hexene, his testimony can be accorded scant weight. 

Dr. Thoman was 
based his opin10n. 
counsel: 

questioned abou t the history on which he 
Be had the following e xchange with defendants' 

A. We were going back in a retrospective history, 
so we had the deposition, we had the other infor
mation, I had the other prior information which I 
don't always have, and so I wanted to go over Hr. 
Anderson's story again and, apparently, there were 
several minutes and It could be as few, in trying to 
get both extremes, as low as three or four minutes 
or as high as 10 or 12 minutes, which is what he 
recalled, and there had been up t o three or four 
hour$ actual e xposure. 

The eight o'cl ock is what stuck in my mind, and I 
see that from my note and subsequently. Go ahead. 

o. Excuse me. You said three or four hours actual 
exposure. It's your unders t anding that that is your 
understanding that is the exposure he had to hexane 
that day and it was concentrated for approximately 
tha t number of minutes? 

A. That's right. 

Q. And that was relative to you in reaching your 
conclusion with regard to the causal connection? 

A. That's right. 

It was not until defendants had taken the deposition of Dr. 
Horgan and he had expressed the opinion that hexane is a central 
nervo~s system depressant that Dr. Thoman began to include 
discussion of hexane in combination with other chemicals as he 
seemed to agree at that point that usually hexane alone would 
not cause convulsions. Of the chemicals combined Dr. Thoman 
pointed to cyclohexane and cyclopentane as those which would 
cause convulsions. His notes regarding com111ercial grade hexane 
show that cyclopentane makes up three-tenths of one percent of 
that product and cyclohexane seventy-four hundreds of one 
percent. In spite of giving consideration to chemicals in 
addition to hexane, Dr. Thoman maintained that hexane alone 
could cause convulsions and was probably a convulsant in claim
ant's case. 

As a counter to Dr. Thoman's testimony, defendants presented 
testimony from Dr. Morgan. In addition to being a certified 
toxicologist, Dr. Morgan has a doctorate in physiology. His 
testimony Is consistent, reasoned and convincing that hexane 
alone could not cause convulsions. 

Another persuasive aspect of Dr. Morgan's testimony is the 
temporal relationship which he cited. Claimant's exposure was 
early in the morning. Bis own testimony was that he bad on 
other occasions sought fresh air following inhalation of the gas. 
In this instance, he worked in the open for much of the morning. 
Dr. Morgan points out that a triggering device would be im111ediate, 
Claimant's seizures oc curred about twelve hours after his 
contact with the chemical. 

The Mayo Clinic was unable to determine the etiology of 
claimant's problem. · 

The scientific evidence submitted is also unsupportlve of 
claimant's claim. 

Claimant's burden is a preponderance of the evidence, That 
burden c laimant has not c arried. In view of the conclusion, the 
other issues presented herein will not be discussed. 

FINDINGS OP f'ACT 

WHEREFORE, IT IS FOUND: 

That claimant is thirty-three years of age. 
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That claimant is married and the father of two children. 

That claimant has a high school education, a four year 
agricultural course and some courses in community college. 

~hat claimant was in the army and served in Viet Nam. 

That claimant has worked as a grinderman, solvent operator, 
route salesperson and delivery person. 

That claimant is currently working as a maintenance man. 

That claimant's work as a solvent operator brought him into 
contact with some form of hexane. 

That claimant was exposed to some form of hexane on April 
18, 1979. 

That claimant cleaned up some spilled soybeans later in the 
day. 

That claimant experienced a headache after work and some 
visual disturbances. 

That on evening of April 18, 1979 claimant had what appeared 
to be seizures. 

That claimant was hospitalized until April 26, 1979. 

That claimant returned to work on April 30, 1979. 

That claimant missed an additional ten days when he went to 
see doctors and when he was ill soon after his return to work. 

That claimant had a febrile seizure as an infant and has a 
maternal uncle who has seizures. 

That following the seizures claimant took Dilantin until he 
elected to stop taking it. 

That claimant continues to have headaches, blurred vision, 
difficulty sleeping, throat irritation, forgetfulness and leg 
cramps. 

That claimant has had no convulsions since April 1979. 

That Dr. Winston was uncertain of the cause of claimant's 
seizures and thought claimant was working with hexene. 

That Mayo Clinic was unable to determine the etiology of 
claimant's problem. 

That claimant bad a normal electcoencephalogram and no~mal 
pulmonary function studies in December 1981. 

That Dr. Thoman related claimant's convulsions to his 
exposure to hexane gas. 

That Dr. Horgan was unable to relate claimant's seizures to 
his exposure to hexane. 

CONCLUSIONS OF LAW 

TBEREFORE, IT IS CONCLUDED: 

That claimant has failed to prove by a preponderance of the 
evidence an injury arising out of and in the course of his 
employment on April 18, 1979. 

ORDER 

TBEREFORE, IT IS ORDERED: 

That claimant take nothing from these proceedings. 

That defendants pay costs pursuant to Industrial Commis
sioner Rule 500-4 .33. 

Signed and filed this 12th day of October, 1982. 

No Appeal 
JUDITH ANN HIGGS 
DEPUTY INDUSTRIAL COMMISSION'ER 

BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

BLANCHE E. ARMSTRONG, 

Claimant, 

vs. 

GENERAL SERVICES, DIVISION 
OF BUILDINGS AND GROUNDS, 

File No. 67 4311 

A P P E A L 

Employer, D E C I S I O N 

and 

STATE OF IOWA, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

Claimant appeals from a review-reopening decision in which 
she was denied additional workers' compensation benefits related 
to an alleged occupational disease arising out of and in the 
course of her employment. The record on appeal consists of the 
pleadings and transcript of the review-reopening proceeding 
together with claimant's exhibits l (claimant's answers to 
interrogatories); 2 (medical report of Harry B. Elmets, D.O.; 
medical report of J. W. Hatchitt, D.0.; letter from defendants' 
attorney to Dr. Hatchitt; medical report of Johns. Strauss, M.D. 
together with patient's chart); 3 (claimant's performance 
evaluation); and defendants' exhibit A (medical report of Dr., 
Strauss). A post hearing brief was filed by defendants. • 
Appellant was directed to submit brief and exceptions on appeal 
after which appellee was allowed time for response. None were 
filed and the case was considered submitted on October 14, 1982. 

ISSUES 

As no specific issues were stated on appeal, the impropriety 
of the proposed decision of the deputy industrial commissioner 
is unknown. 

REVIEW OF THE EVIDENCE 

Review of the entire record indicates the recitation of the 
evidence was adequate with the following additions or corrections: 

l. In addition to the G E D acquired by the claimant she 
obtained six credits tor course work at Des Hoines Area Community 
College, and 

2. In the fourth paragraph of the Review of the Evidence in 
the proposed decision the reference to "Dr. Skeeves" should be 
•or. Steves.• 

APPLICABLE LAW 

The recitation of applicable law 1n the proposed decision is 
appropriate except that the reference in the Mcspadden case to 
section 85A."B" should be section 85A."8". 

ANALYSIS 

The analysis in the proposed decision is appropriate with 
the correction of the word •ethylenedamine• to •ethylenediamine• 
in line six of paragraph four. 

FINDINGS OP PACT 

l. That claimant was an employee of the defendant on August 
18, 1980. 

2. That claimant has a condition which is a form of dermatitis. 

3. That claimant is allergic to ethylenediamine. 

4. That no ethylenediamine was found to be involved in 
claimant's employment with defendant. 

5. ThM: claimant's work temporarily aggravated her dermatitis 
but i,a-s not the initial cause of it. 

6. That claimant has flareups of her dermatitis in conditions 
of everyday life. 

7. That any rlareup of claimant's dermatitis caused by 
conditions of employment was temporary in nature and did not 
cause permanency. 

CONCLUSIONS OP LAW 

Claimant does not have permanent disablement from an occupa
tional disease causally related to her employment. 

ORDER 

Therefore it is ordered that claimant take nothing further 
from these proceedings. 

Costs of the review-reopening proceeding are taxed to the 
defendants and costs of the appeal are taxed to claimant pursuant 
to Industrial Commissioner Rule 500-4.33. 

Signed and filed this 

No Appeal 

20th day of October, 1982. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 
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BEPORE THE IOWA INDUSTRIAL COHHISSIONER 

GEORGE AMSTRONG, 

Claimant, 
vs. 

STATE Of IOWA BUILDI NGS 
AND GROUNDS, 

Employer, 

and 

file No. 515778 

R E H A N D 

D E C I S I O N 
STATE or IOWA, 

Insurance Carrier, 
Defendanta. 

On July 15, 1981 the undersigned deputy industrial commissioner 
filed a final agency decision which awarded payment of industrial 
diaabiltty to the extent of ten percent, calling for a pa~ent 
of 50 weeks compensation at the rate of $99.04 per week. 
Certain medical and hospital benefits were also ordered paid. 
Claimant appealed and the Iowa District Court for Polk County, 
James w. Brown, Judge, remanded the case to the Iowa Industrial 
Co11110issioner "for further findings and conclusions from the 
record ■ode as to the extent of petitioner's permanent disability.• 

The record has been reviewed again in light of the court's 
analysis of the case. 

No change will be mad• in the award. Briefly, the facts are 
these. Claimant sustained a compensable injury in the nature of 
a double hernia on July 26, 1978. The physical injury did not 
result in the award1 rather, a psychological condition in the 
nature of an anxiety was found to be coinpensable to the extent 
of the disability mentioned above. 

The final agency decision adopted the result reached by the 
hearing deputy and, baaed on the issues raised on appeal, 
enlarged upon the hearing deputy's decision. 

The testimony of Rem! Jere Cadoret, H.D., was taken over 
that of the other physicians and the psychologist, Todd P. Rines, 
Ph.D., because with his medical degree, Or. Cadoret has experttse 
ln both the physical and psychological or psychiatric dimensions. 

Finding of fact No. 6 in the final agency decision is the 
one complained of: "Claimant's permanent psychological condition 
is not totally and permanently disabling. • That finding of fact 
cited pages 25 and 28 in the Cadoret deposition as foundation. 
A review of the undersigned's notes Indicates the pages probably 
should have been 23 and 28. 

(a) The court quotes fro■ page 28 of Dr. Cadoret's depo
a1tion1 •o. You mentioned and Hr. Hanssen mentioned anxiety. 
~bat level did you find Hr. Arutrong's anxiety to be at? A. 
You mean compared to some of the anxious patients we see over 
there? Rather low level." The court then stated on pages 4 and 
5: • 1 a■ unable to draw from this, directly or by inference, 
that the petitionec's paychol09ical disability la less than 
total. " With all due re&-pect to the court, the inference 1• 
taken that the d1aabillty is less than total. Dr. Cadoret had 
already established that claimant was not suffering fro■ depres
sion, which is a tar more serioua condition than anxiety. In 
this deputy lnduatrial coZJ11lsalonec'a experience concerning 
psychol09ical testi■ony, anxiety la understood to be an appre
hension or "orry, so...,thlng that ■o■t people auffer. A low 
level anxiety la thought to be one which la not very serious. 
It therefore &eeas that a not very serious anxiety would not b~ 
totally disabling. 

The retaining of the deputy industrial coaaissloner'a award 
voa thought to be a liberal allowance, giving due algniflcance 
to that d~puty'■ first-hand hearing of the case. On the algni!icance 
of the initial deputy's decision, see Iowa State Fairgrounds Security 
v. lcva Civil Riqhta Coe1iasion, 322 N.~.2d 293 (Iowa l9B2). 

(bl Yhe court also stated on page 51 • tt could be aur~iaed 
the coc:2iasioncc is basing hie finding and conclusion of ll■lted 
di■ability on Dr. Cedoret's opinions regarding alcoholls= or the 
later-discovered bladder cancer.• On page 6, the court states 
that, if t.he cancer waa not a significant part of the disability 
and not traceable to the inJury, that fact should be pointed out 
ln the decision. First, t.he alocholla■ was not !cit by Dr. 
Cedoret to l>c any worse after t.hc injury than before1 thecetore, 
It would be a neutcal factor aod have no effect on the industrial 
disability. Second, the cancer ot fear of cancer was not ■bo"n 
to be disabling in any physical or eental vay. Clai&ant had the 
tumor recovcd and • •• obviously afraid of a recurrence. Bcvever, 
the record did not support any finding that the fear of car.cer 
,ude bi■ unable to " ort. Therefote, neither Ule alcohol!~ nor 
t.be ancer or fear of cancer had a diacernable effect on clai,unt' ■ 
earning capacity. 

Cc) On page 6 tbe court at.ate•• 

An attelll)t is ude by t.hc State to JU■tify the 
finding of liaited disability on Dr. Cadoret' ■ 
belated finding of pos■ible depression which would 

be treatable. Thece are three problems with this. 
(l]Firat, the doctor initially refused to find 
clinical depression, but later thought the bladder 
cancer may have caused depression. The record la 
thus confusing as to whether he did or did not find 
significant depression. (2JSecond, the co11U11iaaloner 
found as fact number 5 tha t the psychological 
condition la permanent whether depression-baaed or 
otherwise, and therefore not amenable to treatment. 
(JIFinally, the coiuiaaioner did not ■ay thl• was a 
basis for the decision. 

With respect to (11 the depression, on page 10 Dr. Cadoret 
stated that he found no depression ln claimant. Later, Dr. 
Cadoret hedged on that finding. The inference wa■ taken that 
his first statement waa the one that he meant a nd the f inding 
will therefore be made to that effect . With reapect to (2) the 
permanency of clai■ant 's condition, one could not conclude that, 
because a condition la permanent, that lt la total. One doe■ 
not begin with the premise that permanent disability i ■ total 
and must be proven otherwise for a permanent partial dlsablllty 
a ward. Claimant has the burden to prove the extent of the 
disability, which here la found to be per■anent ln nature but 
partial in ex tent. One concludea, therefore that (JI the ba•I• 
for the decision was t hat claimant suffered no depresalon but, 
as stated, a low-level anx iety which produced permanent partial 
disability. 

(d) finally, beginning on page 7, the court atates that the 
final agency decision did not suf ficiently examine the element• 
of loas of earning capacity 1n claimant'• case. Since the law 
in that area waa stated ln the hea r ing deputy'a decialon •• well 
as the decision of the court, it will not be repeated. With 
reapect to industrial disability, the industrial com■iaaioner 
has stated: 

There are no guidelines which give, for example, 
age a wetghted value of fifteen percent of total, 
motivation - five percent1 work e xperience - thirty 
percent, etc. Neither la a rating of functional 
impairment entitled to whatever the degree of 
impairment that ta found to be conclusive that It 
directly correlat es to that degree of Industrial 
disability to the bOdy as a whole. In other word a, 
there are no formulae which can be applied and then 
added up to determine the degree of induatrlal 
disability, It therefore become■ necessary for the 
deputy or co-iasioner to draw upon prior expecience, 
general and specialized knowledge to make the 
finding with regard to degree of induatrlal disability. 

See Birmingham v. Pireatone Tire, Rubber Co., 

(Appeal Decision 198111 Enstrom v. Iowa Public 
Service Co., (Appeal Decision 1§81). 

Thus, the asaeaaing of lndu■trial disability In accordance with 
the guidelines laid down by the ■upreae court beco,..,• an art, 
not a aclence. 

In this case, one conaidera that a clai■ant who waa 63 years 
old at the time of the hearing, with an eleventh grade education 
and who had a good work record as an unc~tlled laborer, would be 
diaabled by a vork-cauaed anxiety only to a certain extent, but 
not totally and permanently disabled. 

FURTHER FINDINGS OF PACT 

l. Claimant's anxiety I ■ job related and produced a permanent 
partial impairment. 

2. Claimant'• paychologlca! condition which v oe caused t,y 
the vork Injury is a low-level ana lety, not a depceaslon. 

l. Clai■ant's bladder cancer and any poaaible fear of Its 
recucrence is not job related. 

Tbe conclu■lons of law will remain the aame, •• will tt,e 
order. 

WHEREFORE, def~ndanta are ordered to pay weekly coepen■ation 
benefit• and benefit• und~r S85.27 aa rul~d in the appeal 
decision filed July IS, 1981. 

Costa are tax~d against defendant ■• 

A final report ahall be filed on payment of thl• award. 

Signed and filed at De• ~.olnea, I~~a tbia ~ day of April, 
1983. 

Appealed to District Court1 
Pc:>ding W.HIY l'.l5Ml,VlUi£ 

DEPVTY J~OOSTRIAL Cc..!~18610 £~ 
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BEPOR£ TB£ IOWA INDUSTRIAL COMMISSIONER 

PAUL ASBER, 

Claimant, 
Pile No. 66620 6 

vs. 
A p p E A L 

POLK COUNTY, IOWA, 
D E C I s I 0 N 

Employer, 
Self-Insured, 
Defendant. 

Mr. Robert w. Pratt 
Attorney at Law 
840 Fifth Avenue 
Des Hoines, Iowa 50309 

Hr. Thomas w. Werner 
Assistant Polk County Attorney 
372 Polk County Administrative 
Office Building 
Second and Court Avenue 
Des Hoines, Iowa 50309 

Por Claimant 

Por Defendant 

By order of the industrial commissioner filed Hay 21, 1982 
the undersigned deputy industrial commissioner has been appointed 
under the provisions of S86.3 to issue the final agency decision 
on appeal in this matter. Defendant appeals from an adverse 
arbitration decision. 

The record on appeal consists of the transcript; claimant's 
exhibits 1-7, inclusive; defendant's exhibit A; and the depositions 
of David B. McClain, D.O., and Marshall Plapan, H.D. Claimant's 
exhibit 7 and defendant's exibit A were not listed in the 
hearing deputy's decision; however, they are a part of the 
record and were considered in the making of this decision. 

The result of this final agency decision will be the same as 
that reached by the hearing deputy. However, the findings of 
fact and conclusions of law are those of the undersigned deputy 
industrial commmissioner. 

SUMMARY OP TBE EVIDENCE 

The facts are eAsentlally not In dispute. Claimant, age 51 
at the time of the hearing, was assistant chief jailer for Polk 
County, having been employed by the county in law enforcement 
jobs since 1972. On March 9, 1981 he was sitting and talking 
with the chief jailer, Floyd Jones. The testimony of claimant 
and Jones concerning the incident is as follows: 

Asher Testimony 

A. Well, I was sitting in the office that I share 
with Hr. Jones, and I always keep my ear tuned to 
things that are happening outside. And I thought I 
heard something that would require my presence from 
Hr. Jones' office into what we call a command 
center, desk sergeant's area of the office. And I 
spun around in a swivel-type chair and started to 
get out, and I felt something give, snap. I don't 
know. 

All I know is I got about halfway out of the chair, 
and I couldn't get up any further. And I fell back 
in the chair, and Hr. Jones who was seated about as 
far as I am from you -- I think he said something 
like, "You got up wrong, didn't you?• And I said, 
•1 guess so.• And he said, •well, you better keep 
moving. Otherwise you'll stiffen up• or some
thing like that. And after a couple of minutes, I 
finally regained my composure. 

I got out of the chair, and I was hurting, but I 
tried to do some bendovers, stretches, deep knee 
bends, much the same as somebody sitting in a chair 
too long, try to loosen myself up. And I continued 
working for the rest of the day. At that time I 
had this pain in my buttocks, and subsequently, I 
don ' t know exactly when, I started feeling the pain 
in my leg. (Tr. 14-15) 

Jones Testimony 

A. Be started to get up out of his chair. 

Q. Could you demonstrate that for us how he 
attempted to get out of the chair? 

A. Be normally grabs ahold of the arms and throws 
his body forward, uses hie arms and his back as a 
rule to raise himself out of a chair. 

o. Do you know why Hr. Asher deemed it necessary 
to arise from his chair at that time? 

A. No, I don't remember. 

Q. Do you know if he was responding to anybody or 
anything? 

A. Not that I recall, nothing of any consequence 
anyway. 

o. Do you know if anyone was celling him from the 
outer office? 

A. I don't recall that, no. 

Q. was he chasing a prisoner? Was he responding 
to an emergency of any sort? 

A. I don't believe he was. 

Q. Now, again describing the incident that Hr. 
Asher says caused his injury, did it appear to you 
that he was making a type of sudden movement, or 
was it more of a normal unhurried movement arising 
from a chair? 

A. We were facing each other talking about some
thing, as I recall; and why he got up, I don't know. 

Q. Would you say that it was a gradual unhurried 
everyday rise from a chair? 

A. Re has a habit of throwing his weight forward 
favoring his knees. Be generally just gets up and 
starts to throw himself forward every time he gets 
up. 

Q. was there any twisting involved? 

A. No. 

O, Did you hear anything pop such as a bone in his 
back or anything? 

A. No, I didn't. 

Q. Can you tell us how far Hr. Asher got off his 
cha i r before he sat back down? 

A. Probably six, eight inches. 

Q. Was he able to ease himself back into the chair 
or did he fall back down? 

A. Re eased himself back down. 

Q. After he was able to sit back down in the 
chair, what did he do then? 

A. Groaned a lot. (Tr. 81-82) 

The back incident turned out to be quite serious and required 
surgery. David B. McClain, D.O., a qualified orthopedic surgeon, 
who was the treating physician, and Marshall Flapan, H.D., a 
qualified orthopedic surgeon, who was an examining physician, 
both testified by way of deposition and agreed that claimant's 
current back condition resulted from the above described incident. 
Both gave a permanent partial impairment rating for the injury 
of 251 of the body as a whole, as did Martins. Rosenfeld, D.O., 
an orthopedic surgeon, whose report was claimant's exhibit 6. 

ISSUES 

In his arbitration decision the hearing deputy found that 
the above described incident was an injury which arose out of 
and in the course of the employment and that claimant had an 
industrial disability of 25%. In its brief, defendant cites 
several propositions: 

I. The deputy industrial commissioner erred in 
finding that the injury complained of in this 
action was compensable under the Iowa Workmen's 
(sic) Compensation Act. 

A. For an injury to be compensable 
under the Iowa workmen's (sic) 
Compensation Act it must both occur 
during the course of the employment 
and arise out of that employment. 

B. The claimant's injury did not 
arise out of his employment with 
Polk County since it was not the 
result of a peculiar risk or hazard 
of that employment, and since it 
flowed from a hazard to which the 
claimant would have been equally 
exposed apart from the employment. 

c. The result of changes in the 
human body incident to the general 
processes of nature do not amount to 
a personQl injury for the purposes 
of the Iowa workmen's (sic) Com
pensation Act. 

II. The deputy industrial commissioner's decision 
that the c laimant had sustained an industrial 
disability of 251 of the body as a whole was 
erroneous, and did not consider certain factors 
necessary in determining the extent of such dis
abil I ty. 

A. The claimant's employment 
relationship with Polk County was 
not altered as a result of his 
alleged injury. 

B. The deputy industrial commis
sioner erred in not considering the 
claimant's preexisting condition in 
awarding any benefits for industrial 
disability. 

C. The hearing officer improperly 
weighed the functional impairment 
ratings awarded by the three physi
cians. 
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o. In determining Polk County's 
liability in this matter, the deputy 
industrial commissioner should have 
accorded weight to the fact that 
Polk County was not given the 
opportunity t o choose the physician 
who trea t ed the claimant for his 
alleged disability. 

There is no issue on appeal of the weekly compensation rate. 
The outstanding medical and hospital charges were agreed to by 
stipulation. 

APPLICABLE LAW 

Claimant has the burden of proof to show he sustained an 
injury which arose out of and in the course of his employment, 
and if so, to prove the ex tent of his disability. Almquist v. 
Shenandoah Nurseries, 218 Iowa 724 , 254 N.W. 35 (193 4); Lindahl 
v. L. O. Boggs, 236 Iowa 296, 18 N.W .2d 607 (1945), Olson v. 
Goodyear service Stores, 255 Iowa 1112, 125 N.W . 2d 251 (1963). 

The injury must both arise out of and be in the course of 
the employment. Crowe v. DeSoto Consol. Sch. Dist. , 246 Iowa 
402, 68 N.W.2d 63 (1955) and cases cited at pp. 405-406 of the 
Iowa Report. See also Sister Har Benedict v. St. Har 's Cor ., 
255 Iowa 847, 124 N. W.2 an Iowa, 
249 Iowa 1147, 91 N.W.2d 555 (1958). 

The words •out of" refer to the cause or source of the 
injury. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 
63 (1955). 

The words "In the course of" refer to the time and place and 
circumstances of the injury. McClure v. Union et al. Counties, 
188 N.W.2d 283 (Iowa 1971); Crowe v. DeSoto Consol. Sch. Dist., 
246 Iowa 402, 68 N.W.2d 63 (1955). 

"An Injury occurs in the course of the employment when it is 
within the period of employment at a place the employee may 
reasonably be, and while he is doing his work or something 
incidental to it.• Cedar Ra ids Comm. Sch. Dist. v. Cad , 278 N.W.2d 
298 (Iowa 1979), HcC ure v. Union et a . Counties, l 8 N.W.2d 
283 (Iowa 1971), Musselman v. Central Tel. Co., 261 Iowa 352, 
154 N.W.2d 128 (1967). 

Industrial disability includes considerations of reduction 
of earning capacity, not mere functional impairment. Other 
factors are age, education and relative ability to do the same 
type of work as prior to the injury. Olson, supra; Hartin v. 
Skelly Oil Co., 252 Iowa 128, 106 N.W.2d 95 (1960) and cases 
cited. See also Blacksmith v. All-American, Inc., 290 N.W.2d 
3 48 (Iowo 1980), ~nd HcSpodden v. Big Ben Cool Co., 200 N.W.2d 
181 (Iowa 1980). Hatters of causal relationship between the 
injury and the disability are essentially within the realm of 
expert testimony. Bradshaw v. Iowa Methodist Bospital, 251 Iowa 
375, 101 N.W.2d 167 (1960). 

A defense of lack of notice under 585.23 is an affirmative 
defense. OeLong v. Bighway commission, 229 Iowa 700, 295 N.W. 
91 (1940). 

Other legal principles are discussed in the analysis below. 

ANALYSIS 

Defendant maintains that claimant's condition is not com
pensable becaube it did not arise out of and in the course of 
the employment. Defendant states: "Simply because the injury 
manifests itself while the employee is in the course of his 
employment does not satisfy the 'arising out of' test.• (Brief, 
p. 5) Purther, defendant says: "[P]or the purposes of the Iowa 
workmen's (sic] Compensation Act it does not suffice that an 
employee was injured while in the service of his employer.• 
(Brief 5) One cannot quarrel with these propositions; however, 
application of these principles to the facts does not necessarily 
obtain the result desired by defendant. 

The arising out of cases cover two kinds of issues which are 
not always easy to distinguish, namely questions of which risks 
are attributable to the employment and medical causation in fact. 
Duckworth, " Injuries Arising Out And In The Course Of The 
Employment• 30 Drake Lav Review 861, 864 (1981). As to both 
issues, in the instant case, defendant cites such cases as 
Cedar Ra ids Communit School District v. Cad , 278 N.W.2d 298 

Iowa 1 79), C ristenson v. Bau Brot ers, 3 Iowa 1084, 188 N.W. 
851, b53 (19221, Griffith v. Cole Brothers, 183 Iowa 415, 165 N.W. 
577, 581 (1917), Almquist v. Shenandoah Nurseries, 218 Iowa 724, 
254 N.W. 35, 39 (l934), Smith v. Soldiers and sailors Memorial 
Bospital, 210 Iowa 691, 231 N.W. 490 (1930), Jones v. Association, 
92 Iowa 652, 61 N.W. 485 (1894), Burt v. John Deere Waterloo 
Tractor works, 247 Iowa 691, 73 N.W.2d 732 (1956) and Pace v. 
A£panoose County, 184 Iowa 498, 168 N.W. 916, 918 (1918). Of 
t ese cases, 9ady concerns the issue of positional risk, Christenson 
concerns the issue of the unusual and rash act (and was, Incidentally, 
overruled by the court in Bawk v. Bawk Chevrolet Buick Inc., 282 
N.W.2d 84 (Iowa 1979)), Griffith concerns an injury by lighting, 
Jones concerns a suit on an accident and health policy over 
coverage for a violent death outside a bawdy house, and the real 
issue in Pace concerns whether claimant's decedent was an 
employee oi'an independent contractor. 

These cases, tbeo, discuss which risks are attributable to 
the employment. Except in Christenson, the agency or instru
mentality which caused the harm emanated from outside the 
employee's person and the question presented is whether that 
~ arose from the employment. 

Almquist on the other band, is more to the point because It 
presents a question of cause as to whether or not an employee's 
death from a perforated ulcer is compensable. Also to the point 
are Smith, a hernia case and fil!ll, a lung case, as well as other 
cases vhich bear on the point. 

Both Almquist and Smith discuss the necessi t y of proving a 
causal connection between the work and t he condition in order to 
show that the condition, or injury, arose out of and in the 
course of the employment. In Almquist, compensation was awarded 
for a work-connect ed perforated ulce r , and in Smith, compensation 
was denied for a non- work connected hernia. (In Burt, compensation 
was allowed for a lung condition.] In Gu yon v. s;;-fTI, 229 Iowa 
625, 295 N.W. 185 (1940) the court allowed an a ward for compensation 
to stand where death occurred from a heart attack and stated 
that the mere fact that a coronary occlusion would ultimately 
occur does not bar compensation, so long as the death resulted 
from or was hastened by the injury. In Ziegler v. United 
States Gypsum Co., 252 Iowa 613, 621, 106 N. W.2d 591, compensation 
was allowed for a back injury, although the work was • not 
exceedingly heavy. • There, also at 621 of the Iowa Report, the 
court stated: "It is said that if the rational mind is able to 
trace the resultant personal injury to a proximate cause, which 
is set in motion by the employment and not by some other agency, 
then recovery must follow. • The question is one of fact, for 
the hearer to decide : the issue of sufficiency of evidence is 
for a reviewing court. 

Bere, the facts as to causation are not even seriously in 
dispute: both doctors clearly state that claimant's arising 
from the chair caused his back condition. (McClain depo., 22, 
Plapan, depo., 10) Defendant's conclusion that natural changes 
in claimant's back "may well have caused the injury• does not 
follow from Or. Plapan ' s testimony that sucb changes •could 
possibly" have caused the injury. (Brief, 9, Plapan, 29) The 
doubly subjunctive effect of • could possibly" is not convincing. 
Claimant carries the causation issue. 

A review of other of our supreme courts cases on this issue 
may be found in HcConeghy v. Witt Mechanical Contractors, 33rd 
Biennial Report of the Iowa Industrial Commissioner 39 (1977), a 
heat exhaustion case. Also, seep. 864 of the Drake Law Review 
article mentioned above for cases cited to illustrate~e 
problem of medical causation. 

It is clear that claimant's injury also was in the course of 
his employment because he was arising from the chair in order to 
tend to an item of business in another room. That is to say, 
the injury occurred within the period of the employment, at a 
place where claimant could reasonably be, and while he vas doing 
his work. 

The issue of industrial disability is perhaps less difficult 
but not less important. Defendant maintains, inter alia, that 
claimant's preex isting knee and back problems contribute greatly 
to his functional disability. Por example, or. Plapan testified 
(pp. 29-30) that claimant 's radiating pain in the area of his 
right knee and thigh contributed heavily to the functional 
disability. Defendant ties this testimony to a knee injury of 
1979 Coe which claimant was compenaoted (Brief 16-17). The 
fallacy is obvious in that or. Plapan referred to radiating pain 
(from the low back) in the area of the knee, whereas claimant's 
actual knee injury was of local, not radial, origin. Also with 
respect to the 1955 back condition, or. McClain flatly states 
that claimant's problems are not an aggravation of the 1955 
condition (McClain, 25) and or. Plapan, while conceding some 
residuals existed from 1955, att ributed the entire 251 permanent 
partial impairment to the 1981 injury. The plain fact appears 
to be that claimant has a serious permanent partial impairment 
from the 1981 work injury. 

One realizes that a permanent partial impairment rating is 
only one element of industrial disability. Further, the permanent 
partial impairment rating is not a number that one adds to or 
substracts from in order to quantify an industrial rating. In 
other words, as an element of industrial disability, a permanent 
partial impaiment rating is important as it relates to the other 
factors of such disabili t y, such as age, education, and experience. 
Thus a 25\ permanent partial impairment is less serious to a 
person like claimant than to an illiterate common laborer in 
that claimant clearly has more options and a greater opportunity 
in the job market. 

Also, in this case, claimant has rather good job security in 
his civil service status. Such job security lowers his industrial 
disability substantially. There was a slight conflict in the 
evidence in that claimant testified that he was less active in 
his work upon returning from the inJury, whereas the chief 
jailer stated that claimant was not limited in bis job performance. 
Under this state of the record, one can only conclude that 
claimant gets along pretty well in that particular job. On the 
whole, most of the other factors favor claimant in the job 
market. Be is bright, articulate, and experienced. Bis age (511 
could be a factor against him, but it Is his bad back, his 
permanent partial impairment, which lessens bis ability to 
compete. Here, then, 25\ Industrial disability is not a par
ticularly high award for a quite severe condition. 

Defendant also argues that the medical and allied costs 
should not be awarded because it had not the opportunity to 
choose the care, as Is its right under S85.27. Defendant was in 
the position to choose the care ff it liked. The county apparently 
had knowledge of the injury because the chief jailer witness did. 
In any event, lack of notice is an affirmative defense and was 
not proved. 

FINDINGS OP PACT 

1. Claimant was age 51 at the time of the hearing. (Tr. 7) 

2. Claimant was a high school graduate of 1948, has t wo 
years of college, graduated fro■ the Iowa Law enforcement 
Academy, and attended a management course at said acadeay. (Tr. 8} 

3. Claimant was In the army five years, 1948-53. (Tr. 8) 

4 . Claimant wor~ed various jobs between his tiae in the 
army and helping his father with a combination atore and bar. 
(Tr. 8-9) 
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5. Claimant worked with his father in the operation of a 
combination store and bar, 1959-1971. (Tr. 9) 

6. Claimant was first employed by the Polk County Sheriff 
in September 1972 and worked various positions until he was at 
the time of the injury and at the time of the hearing assistant 
chief jailer. (Tr. 10-12) 

7. On March 9, 1981, claimant was at work when he hurt his 
back while starting to get out of a swivel chair. (Tr. 14, 81, 
98; McClain 22) 

8. Claimant was arising from the chair because he thought 
he heard something that would require his presence at the 
command desk. (Tr. 14) 

9. At the time of the injury, claimant weighed 270-280 
pounds. ( McClain 26) 

10. Claimant returned to work August 31, 1981. (Tr. 25) 

11 . Claimant bad prior low back surgery at L5-Sl in 1955. 
(Tr. 21; claimant's exhibit 5; McClain 7, 23) 

12. At the time of the hearing, claimant had pain on the 
outside of his right leg in the area of the thigh, numbness on 
the inside of his right knee, and some numbness in the bone of 
bis right leg. (Tr. 27) 

13. Claimant is able to perform the work of assistant Polk 
county jailer. (Tr. 31, 87) 

14. Claimant has some job security in that he has a permanent 
civil service rank of sergeant. (Tr. 92) 

15. The history, tests, and examination by or. McClain, 
showed that claimant had a disc pinching on a nerve in the low 
back. (McClain 5-11) 

16. Or. McClain performed surgery on claimant in the nature 
of a laminectomy and disc removal. (McClain 12) 

17. As a result of the work injury and subsequent surgery, 
claimant has a permanent partial impairment of 251. (McClain 
25; claimant's exhibit 6; Plapan 26) 

18. Claimant's low back problems result from the work 
injury of March 9, 1981. ( McClain 22; Plapan 10) 

19. Claimant's low back problems do not stem from an 
aggravation of the 1955 low back condition. (McClain 25) 

CONCLOSIONS OP LAW 

On March 9, 1981, claimant sustained an injury which arose 
out of and in the course of the employment. 

As a result of said injury, claimant incurred industrial 
disability of twenty-five percent (25\). 

Defendant did not establish the affirmative defense of 
notice. 

ORDER 

TBEREPORE, defendant is hereby ordered to pay weekly compensation 
benefits unto claimant for a period of twenty-five (25) weeks at 
the rate of t wo hundred sixty-seven and 98/100 dollars ($267.98) 
per week for the healing period and one hundred twenty-five 
(125) weeks at the same rate for the permanent partial disability, 
accrued payments to be made in a lump sum together with statutory 
interest at the rate of ten percent (101) per year pursuant to 
S85.30, The Code, as ame.nded by Senate Pile 539, 69th General 
Assembly, Section 5 (1982) but subject to the provisions of S85.38. 

Defendant is further ordered to pay or reimburse claimant in 
the amount of ninety-three dollars ($93.00) for the unpaid 
medical and hospital expenses. 

Costs are taxed against defendant. 

Defendant is ordered to file a final report within twenty 
(20) days of the last payment. 

Signed and filed at Des Hoines, Iowa this 22nd day of July, 
1982. 

No Appeal 
BARRY MORANVILLE 
DEPUTY INDUSTRIAL COHHISSIONER 

BEFORE THE IOWA INDUSTRIAL COHHISSIONER 

LANNY BANRER, 

Claimant, 

vs. 

FIRESTONE TIRE, RUBBER CO., 

Employer, 

and 

INSURANCE COMPANY OF 
NORTH AMERICA, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

Pile No. 536391 

R E V I E W -

R E O P E N I N G 

D E C I S I O N 

This matter came on for hearing at the offices of the Iowa 
Industrial Commissioner in Des Hoines on December 3, 1982 at 
which time the record was closed. 

A review of the commissioner's file reveals that an employers 
first report of injury was filed on April 24, 1979, along with a 
memorandum of agreement calling for the payment of $217.82 in 
weekly compensation. A final report was filed on January 13, 
1981 showing that claimant was paid 71 5/7 weeks in weekly 
compensation at the aforementioned rate. The record consists Qf 
the testimony of the claimant, Robert Bianchi, Richard w~ite and 
Dick Pinegar; the deposition of Ronald I':. Bunten, H.O.; claimant's 
exhibit l; and defendants' exhibits A, Band C. 

ISSUE 

The sole issue for resolution is the nature and extent of 
any permanent partial disability. 

STATEMENT OF THE EVIDENCE 

Claimant, age 41, was employed by defendant employer, 
Firestone, on April 9, 1979. On that date claimant was a 
forklift mechanic, and as such had to lift parts. On April 9, 
1979 he was repairing an armature which weighed about 100 pounds 
and the armature started to roll on the bench. Claimant felt 
immediate low back pain upon reaching to stop the armature. 
Claimant went to the medicol deportment ot Firestone on that day. 
Be first missed work on April 12, 1979 (he did not return until 
September 2, 1980). Claimant was treated by the company physician 
every day. When claimant's condition did not improve he was 
referred to Robert w. Merrill, M.D., a specialist in physical 
medicine and rehabilitation. Dr. Merrill examined claimant on 
April 18, 1979. At that time claimant was complaining of pain 
in the right lumbar and sacroiliac area which radiated into the 
buttock. It was noted that claimant's symptoms at that time 
were similar to those he had experienced in 1972. On examination, 
claimant showed a stooped posture and had difficulty getting up 
and down. Be was unable to stoop or hyperextend beyond 15 to 20 
degrees. All lateral movement& of the spine also produced pain 
which was localized in the right paralumbar area. Straight leg 
raising was to 45 degrees on the right side with pain referred 
to the right lumbar area. On the left sine, he could raise to 
60 degrees with the pain referred to the same area. There was 
"inconsistent• spasm in the right paralumbar musculature. Bis 
impression was that claimant had a recurrent low back sprain. 
X-rays showed narrowing at the L4-LS interspace. Claimant 
undertook a course of physical therapy,and claimant's back 
problems did not subside. Claimant was admitted to the Iowa 
Methodist Medical Center on June 6, 1979. An orthopedic consul
tation was conducted by Ronald Bunten, H.D., with the diagnosis 
of degenerative disc disease. A myelogram was taken and the 
orthopedist thought that it would be in claimant's best interest 
to be treated with physical therapy and rest. Claimant seemed 
to improve with physical therapy and conservative care. Claim
ant continued to see the plant physician, and continued to 
experience symptoms, so he was referred to Dr. Bunten, who saw 
claimant on August 24, 1979. Claimant also went to a back 
program at the YMCA. 

When claimant's symptoms did not improve, claimant was 
admitted to the Iowa Methodist Medical Center on September 24, 
1979. On September 25, 1979 Dr. Bunten conducted a laminectomy 
at the L3-4 and L4-5 interspace on the right. No definite disc 
rupture was encounte red. Claimant continued to be treated by Dr. 
Bunten and was released to return to work on September 2, 1980. 
Dr. Bunten gave claimant a 10 percent permanent partial impair
ment to the body as a whole. 

Upon his return to work in September 1980 claimant did the 
same job that he performed prior to the injury. Claimant left 
the employ of Firestone on June 1, 1982 in order to start his 
own business of renting and repairing forklifts. Claimant is a 
partner in the business. At the present time claimant complains 
of some sleeping difficulties and pain in his right leg. On 
cross-examination, claimant testified that his business started 
in 1979 as a part-time venture. Be testified that 60 percent of 
his time is spent on mechanical work with the remainder of his 
time being spent in buying, selling and renting. Claimant 
states that the business is doing as well as can be expected. 
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Claimant's work e xpe rience includes some work as a laborer 
a nd heavy equipment operator . Host of his experience has been 
as a for klift repairman. Apparently, claimant missed no time 
from Firestone because of his back after his return. Be was a 
good employee. 

Claimant had some prior back problems. In 1970, 1972, 1974 
and 1977 claimant had back problems. 

Dr. Bunten, the treating physician, testified by way of 
deposition in the case that the 10 percent per manent partial 
impairment to the body as a whole was related to the April 9, 
1979 injury. On cross-examina t ion, Dr. Bunt en e xplained the 
course of t he degenerative disc disease. The following testimony 
is indicative of the tenor of that testimony: 

BY HR. GIOVANNETTI: 

Q. Doctor, what was the purpose of the surgery you 
carried out in September of 1979? 

A. Well , we felt that he may have some nerve root 
irritation and compression most likely due to the 
ruptured disk. 

o. You never found a ruptured disk? 

A. We didn't find a ruptured disk. 

Q. Do you feel that the surgery you carried out 
was a success, Doctor? 

A. Well i t wasn' t , I don't think , brilliantly 
successful. Be didn't have the right kind of thing 
wrong. I felt that his nerve root irritation may 
have been due to the associated degenerative 
changes at this level perhaps due to the slight 
enlargement of the facet joints in the area of the 
nerve root. In the course of exploring an area 
like that, ligamentous tissue and bone tissues 
removed from around this sack of nerves and that 
allows the nerve to be decompressed. 

O. But you never found the point of compression? 

A. Well, we thought in conclusion that the most 
likely reason for compression of the nerve root 
were these associated degenerative changes. It was 
difficult to define that at the time of his operation, 
so I guess you would say we did not find a big 
rupture of the disk which we were looking for. 

Q. I think you have told us, Doctor, that those 
enlargements of the facet and those things you just 
described were an outgrowth of the degenerative 
disk disease, is that correct? 

A. Yes. 

APPLICABLE LAW 

1. Sections 85.3 and 85.20, Code of Iowa, confer jurisdiction 
upon this agency in workers' compensation cases. 

2. By filing a memorandum of agreement it is established 
that an employer-employee relationship existed and that claimant 
sustained an injury arising out of and in the course of employn,ent. 
Freeman v. Lu es Trans ort Co. Inc., 227 N.W.2d 143 (Iowa 

). Th s agency cannot set th s memorandum of agreement 
aside. Whitters , Sons, Inc. v. Karr, 180 N. W.2d 444 (Iowa 
1970). 

3. The claimant has the burden of proving by a preponderance 
of the evidence that the injury of April 9, 1979 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc. , 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (19 45). A 
possibility is insufficient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John De~re Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
(l956). If the claimant had a preexisting condition or disabil
ity that is aggravated, accelerated, worsened or lighted up so 
that it results in disability, claimant is entitled to recover. 
Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812, 
(l962). 

4. As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railwa1 Co., 219 Iowa 587, 
593, 258 N.W. 899, (l935) as follows: 1 It s therefore plain 
that the legislature intended the term 'disability' to mean 
'industrial disability' or loss of earning capacity and not a 
mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
men.• 

ANALYSIS 

The foregoing principles indicate to the undersigned that 
claimant sustained his burden of proof that he sustained an 
injury arising out of and in the course of his employment. 
Although not expressed as such the nature of the injury is an 
aggravation of the preexisting degenerative disc disease. The 
event causing the pain was a clear traumatic experience. 

Claimant has had a good result from his surgery. Be returned 
to work for over a year and a half and appeared to get along 

well. Considering the elements of industrial disability, it is 
found that claimant's disability for indus t rial purposes caused 
by the April 9, 1979 injury is 10 percent of the body as a whole. 
Claimant's good r esult and apparent employability dictates the 
result. 

FINDI NGS OF FACT 

1. Claimant was employed by defendant employer on April 9, 
1979, when he hurt his back at work . 

2. Defendants filed a memorandum of agreement concerning 
this injury. 

J. Claimant's injury was in the nature of an aggravation of 
a preexisting condi t ion. 

4 . Claimant is permanently and partially disabled t o the 
e xtent of 10 perce nt of the body as a whole. 

CONCLOSI ONS OF LAW 

1. Claimant was employed by defendant employer, Fi r estone, 
on April 9, 1979, when he sustained an injury arising out of and 
in the course of his employment . 

2. Defendants s hould pay unto claimant 50 weeks of permanent 
partial disability compensa tion at the rate o f $217.82 per week . 

ORDER 

IT IS THEREFORE ORDERED that defendants pay unto claimant 
fifty (50) weeks of permanent par tial disabili t y compensation at 
the rate of t wo hundred seventeen and 82/100 dollars ($217.82) 
per week . 

Interest shall accr ue pursuant to section 85.30, The Code, 
as amended by SF 539 sect ion 5, Acts of the Sixty-ninth G.A., 
1982 Session. 

Coa t s of the proceeding are taxed aginst defendants. 

Signed and filed this 25th day of January, 1983. 

NO Appeal JOSEPH M. BAUER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COHHISSIONER 

LESLIE C. BEELER, 

Claimant, 
File No. 679961 

vs. 
A p p E A L 

UNION ELECTRIC COMPANY, 
D E C I s I 0 N 

Employer, 
Self-Insured, 
Defendant. 

By order of the Industrial commissioner filed November 8, 
1982 the undersigned deputy industrial commissioner has been 
appointed under the provisions of section 86.3, Code of Iowa, to 
issue the final agency decision on appeal in this matter. 
Defendants appeal from an adverse review-reopening decision. 

The record on appeal consists of the transcript: the depo
sition of Albert Edwin Cram, H.D.; and exhibits 1-7, inclusive, 
all of which evidence was considered in reaching the final 
agency decision. The result of this final agency decision will 
be the same as that reached by the hearing deputy. 

SUMMARY 

Claimant, an electrical mechanic, was badly burned in a work 
accident on April 24, 1981. As a result, he has severe scarring 
disfigurement over 75t of his face as well as scarring on the 
arms, hands, and neck; he has a sensitivity to heat and cold; he 
has a loss of some .strength in his hands. The treating physician, 
Albert E. Cram, H.D., director of the burn unit at University 
Hospitals in Iowa City, assessed a permanent partial impairment 
of lOt of the body as a whole as a result of the Injury. 

Hore details about claimant's impairment are related in the 
analysis below. 

ISSUES 

The hearing deputy awarded an indust,ial disability of 35t 
which calculates to 175 weeks of indemnity payn,ents at the rate 
of $277.25 per week over and above the healing period payirents. 
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Defendant states the issues in i t s appeal: 

1. Did the Deputy Commissioner err In a warding 
Claimant 35\ Pe r manent Partial Disability? 

2. Did the Deputy Commissioner err in not allowing 
Fespondent credit for overpayment of temporary 
disabili t y against the award for Permanent Partial 
Disability? 

3. Should the Deput y Commissioner have disqualified 
himself from hearing the case due to the relationship 
with Claimant's attorney? 

(The third issue has already been ruled upon, in claimant's 
favor, on November 30, 1982: no change will be made in that 
ruling.) 

APPLICABLE LAW 

Claimant has the burden to prove the extent of his disability. 
Olson v. Goodyear Service St ores, 255 Iowa 1112, 125 N.W.2d 251 
(1 963). 

Claimant's disability is industrial, which is loss of 
earning capacity, and not mere functional impairment. Such 
disabili t y includes considerations of functional impairment, 
age, education, qualifications, experience and his inability, 
because of the injury to engage in employment for which he is 
fitted. Olson, 255 Iowa 1112, 125 N.W.2d 251; Martin v. Skelly 
Oil Co., 252 Iowa 128, 106 N. W.2d 95 (1960); Blacksmith v. 
XJ 1 American Inc., 290 N.W.2d 348 (Iowa 1980); and Mcspadden v. 
Bio Ben Coal Company, 288 N.W.2d 181 (Iowa 1980). 

More specifically, the supreme court s t ated in Olson, at 
page 1120: 

It is true the kind of disability with which the 
Compensation Act is concerned is industrial, not 
functional, disability. It is disability which 
reduces earning capacity, not merely bodily func
tions. Functional disability is an element to be 
considered in determining the reduction of earning 
capacity but it ls no t the final criterion. (Cita
tions) 

Other legal principals are discussed in the analysis below. 

ANALYSIS 

Defendant does not contest the proposition that claimant's 
disability as a result of the injury is industrial. Defendant 
does contest the weight placed by the hearing deputy on certain 
evidence. 

(1) It is true, as defendant states, that great emphasis was 
placed by the hearing deputy upon claimant's permanent physical 
impairment, and it would be well to again review some of the 
testimony in Dr. Cram's deposition: 

A Well, he has scarring in those areas that were 
burned, primarily the arms, the hands, his neck and 
face areas. Be did have some burn on his back when 
he came to the hospital. ~nd although he has some 
mild scarring there, that scarring is ~ot severe. 
He has some fairly marked hypertrophic scarring on 
lower areas of his face, around the lip, and on the 
hand and arm with, I believe, the left hand having 
some of the worst scarring. 

O About how much a percent of his face will be 
disfigured? 

A Well, it's very difficult to puc a number on 
disfigurement. Certainly the lower portion of his 
face is a cosmetically unacceptable result. And 
that's the reason he's continuino with therapy, not 
only the face mask but has undergone numerous 
steroid injections in an attempt to improve the 
lower portion of the face. 

A Well, I would say that he has a ten percent 
partial Impairment in the sense that those areas 
that have been burned are subject to trauma that 
ordinary skin would easily sustain, but the burned 
skin may very well break down, lacerate or blister; 
that burned skin no longer controls body temperature 
well so that he'll have marked discomfort in any 
areas where he's exposed to any degree of heat or 
cold. And he's unable to sweat from those areas 
that have been replaced with graft and some of the 
areas of deep partial burn. So my estimate of his 
disability would be that it's in the neighborhood 
of ten percent. 

O Would he be restricted in the future In terms of 
the type of cold weather that he might be able to 
go out in? 

A He will be restricted In the sense that he will 
have to take extreme care to protect any of the 
burned areas that might be exposed to cold temper
ature, and he will certainly have to limit his time 
of exposure to extreme cold. The degree to which 
this will be true is difficult to predict at this 
stage of recovery. 

O What is the danger t ha t he would expose himself 
to if he went out into the cold as a normal person 
migh t do? 

A Well, the severely burned tissue and areas of 
graft are not able to wi t hstand the cold well, and 
he would be very subject to a frostbite injury, for 
instance, or otherwise tolerable wind chill conditions. 
Where normal s kin might be okay, his burned areas 
would be more subject to frostbite. 

O About what temperature would he be more likely 
to be more susceptible to now? 

A Well, I think it's difficult to put a number on 
tempe r ature. Certainly we feel that anytime the 
temperature falls below 35 degrees or anytime it ' s 
in the, let's say, below 40 area where there's a 
wind chill index that would drive i t below freezing, 
the burn patient is at great risk; and, there f ore, 
Mr. Beeler would be at great risk. 

O With respect to high temperatures, are there any 
limitations there? 

A With the burn his size, probably there's not a 
limitation in the sense that he will be at great 
risk of perhaps, let's say , dying from a heat 
stress situation. Certainly he will e xperience 
much more discomfort in those areas that are bur ned 
than he does in his normal skin and in the sense 
that this will affect his ability to tolerate that 
weather and work in that weather. He has some 
restriction in that sense. (Cram dep., p. 7 11. 
22-25, p. 8 11. 1-3 and 18-24, p. 10 11. 8-26, p. 
11 11. 1-24). 

Defendant argues, basically, that claimant is young (35), a 
high school graduate, intelligent and has returned full time to 
his regular employment. These factors do portend well for 
claimant's employment future, with the possible exception of age 
(it can be argued that, since a younger claimant has to live 
longer with his work injury, that youth is a reason to grant 
increased compensation). Defendant argues further: 

The Deputy Commissioner placed weight on the 
ability of Claimant to find future employment that 
might impair his earning capacity .••• This con
clusion is highly speculative. The Claimant is a 
superior work performer and a reading of the record 
clearly indicates any employer would be anx ious to 
employ such a person. There is no reason to think 
Claimant would change employment (Decision, page 2, 
paragraph 2 - plans to continue with company). 

Deputy Director [sic) found that Claimant's 
reemployment has been taken into consideration. 
(Decision, page 8). It should be a major factor 
and not speculation on future employability. Where 
can 35\ disability be found in the Findings? 

The award was based to a 1.rge degree on the 
injury and sympathy and not earning capacity. 
There is no support in the evidence to make a 
finding of a 35\ Permanent Partial Disability and 
it was error and should be set aside. 

One cannot agree with defendant's implication that claimant 
will be able to work with the employer indefenitely; too many 
future variables exist for a person 35 years old to assume that 
he will stay with one employer the rest of his working life. 
Thus one must take into account claimant's employability, and, 
considering his impairment, it is clear that his sphere of 
employment has been limited: (l) his altered appearance may 
detract from his ability to find employment: (2) the decreased 
ability of his skin to withstand blistering and cold temperatures 
will restrict his employment in the active, outdoor jobs. 

The last point, about claimant's low cold tolerance being a 
problem, is perhaps especially important. Thus, although 
defendant argues claimant could be a lineman, the record is at 
best equivocal: 

O ... Bas your injury restricted you in anyway 
from being able to, if you were to bid into, as a 
lineman, doing that kind of work? 

A (By claimant) No. 

0 Pardon? 

A No. 

O Would you be able to climb those poles up there 
with the injuries that you presently have and the 
problem that you have? 

A I don't really know. I wouldn't want to expose 
myself to that, the conditions that they work under. 

O Are there conditions you feel you could no 
longer handle because of your injuries? 

A Yes. 

O How much more are they paid an hour than 
you? 
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A Thir t y or Porty Cents. (Tr. pp. 17-18, 11. 20-25 
and 1-13) 

Claimant, instead of being secure in his present job is in 
fact limited because of his injury to jobs where the scarred 
area of his skin can tolerate the temperature and where his 
appearance will not detract. 

An award of 35 1 industrial disability is realistic and will 
be adopted. 

(2) The following colloquy occurred at the beginning of the 
hearing: 

HR. BOPFMAN (Claimant 's Attorney): Yes. 
I think t he temporary healing period, he 
all the way until he, in fact, went back 

Actually, 
was paid 
to work. 

HP. CONCANNON {Defendants' Attorney): It's been 
taken care of. 

TBE COMM ISSIONER: All we're interested in is 
permanent partial disability. 

MR. BOPPHAN: Yes. 

TBE COHH ISSIONEP: What was the date that pe r manent 
par t ial disability should start? 

HR. CONCANNON: Are you looking for the date you 
went to work? You went to work on March 24th, '82. 
Be went back on part-time duty on November 23rd. 
Be went back on partial duty on November 24th, 1981. 

He was released for full-time duty on April 24, 
1982. 

MP. BOPPHAN: April 24th, 1982. 

TBE COMHISSIONEP: You have any problem with that? 

MP. CONCANNON: March 24th. 

HR. HOPPMAN: We'll stipulate to March 24th. (Tr. 
pp. 2-3, II. 18-25 and 1-10) 

Later, the employer's plant manager, G. Kenneth Matthews, 
testified in part as follows: 

A Okay. We have a policy whereby this is an 
agreement with the union specified in our union 
contract that when a person is injured and they 
hove occumuloted ~ick lecve, they ore allowed to 
use their sick leave. In other words, they are paid 
as though they were off sick and they're paid their 
regular rate to the extent of their sick leave. 

Now our sick leave is such that we have full
time sick leave and half-time sick leave. Les, at 
the time of his injury, had been with us six months. 
So he had for t y hours of straight sick leave and 
forty hours of half-time sick leave coming. 

The further stipulation is that we only reduce 
this sick leave by half of the time. So forty 
hours of sick leave, he was paid, initially, eighty 
hours of full-time pay and then he was paid eighty 
hours of half-time pay, and these payments resulted 
in more than the Workers• Compensation payments. 

Then during the time that he was off, he achieved 
his one year anniversary, which entitled him to an 
additional 120 hours of sick leave, which would be 
both straight time and half-time and so as soon as 
he reached that point, we started again paying him 
the full rate of his job. 

In the meantime, the union had gotten an in
crease in salary and so be was paid at that hiaber 
rate until be used up all of his full-time sick 
leave. Then before he was able to return back to 
work he was down to the half-time sick leave, so he 
received additional benefits over and beyond the 
Workers' Compensation rate of something like 
$2,000, I believe, little less than that. Nineteen 
Sixty-eight, I believe. 

O (By Hr. Concannon) What was the amount of that 
extra payment? 

A I have the exact figure on a piece of paper 
there, Hr. Concannon. 

O On this one? 

A No. 

O This one? 

A One right there. 

o This one? 

A Yeah. It's over on the right-hand column there. 

0 Would it be $1,968.31? 

A That's correct. (Tr. pp. 69-71, 11. 17-15, 1-18 
and 4-15) 

Defendant argues that the extra amounts (over and above the 
workers' compensation) in the form of sick leave pay should be 
credited toward the workers• compensation. In support, they 

cite Wilson Food Corporation v. Cherry , 315 N.W.2d 756 (Iowa 
1982). In that case, the Iowa Supreme Court allowed an over
pa}'ff\ent of healing period as credit against per manen t partial 
disability. 

The case here Is different. Defendants are t o pay workers' 
compensation at a weekly rate, no more and no Jess, so that the 
injured employee will have a stable Income. Arthur Larson argues 
that sick pay cannot be a credit against claimant's entitlement 
because the sick pay is bast>d upon pas.t performance rather than 
the injury. 2 Workman's Compensation La w, 10-16 4.1 4 to 10-16 4. 13, 
S57.46. 

Whatever the reasons for or against credit of sick pay 
toward the total owed, the Cherry case did not open the door to 
a violation of the principle of weekly payments; it simply 
defined which weekly payroents could count toward the to t al owed. 
No credit of sick pay will be allowed toward fulflllment of t he 
award . 

The hearing deputy's findings of fact and conclusions of law 
will be followed as they were wr itten. 

FINDINGS OP PACT AND CONCLUSIONS OP LAW 

FINDING 1. On April 24, 1981 claimant received an injury whllt> 
working for defendant. 

CONCLUSION A. Defendant has filed a memorandum of agreemen t 
thereby admitting clamant' s Injury arose out of and in the 
course of his employment. 

FINDING 2. As a result of his Injury, claimant hos a f unctional 
impairment of ten (10) percent of the body. 

FINDING 3 . Claimant ls 35 years old. 

FINDING 4. Claimant bas worked as a grocery store stock boy, as 
an apprentice pattern maker and as a farmer. 

FINDING 5. Claimant has worked for over 15 years as an electrician. 

FINDING 6. At the time of his injury, claimant had been working 
for defendan t for approximately six months as an electrical 
mechanic. 

FINDING 7. Since bis injury claimant has returned to his former 
position. 

FI NDING 8. Claimant has been able to handle all tasks assigned 
to him since returning to work. 

~INDING 9. Claimant is not expected to have any further recovery 
other than cosmetic in nature. 

FINDING 10. Claimant has failed t o show a reduction In bis 
actual earnings. 

FINDING 11. Claimant has shown that he does have a reduction In 
his earning capacity. 

FINDING 12. Claimant's burns were very severe. 

FINDING 13. As a result of the burns to his hands, claimant hos 
a reduction in grip strength in his left hand. 

FINDING 14. Claimant's present job requires him to use hls 
hands, and any other job claimant would be qualified to do would 
require the use of hls hands. 

FINDING 15. Claimant will have additional problems and discomfort 
with high or 'ow environmental temperatures. 

FINDING 16. One of the requirements of claimant's job is 
working outside. 

FINDING 17. The areas where claimant was burned ore more 
susceptible to reinjury, and cut and abrase more easily. 

FINDING 18. Claimant's facial disfigurement will work against 
him if he has to look for other employment. 

CONCLUSION B. As a result o f his injury, claimant hos an 
industrial disability of thirty-five (35) percent. 

TBEPEFOPE, defendant is to pay unto claimant one hundred 
seventy-five (17S) weeks of permanent partial disability benefits 
at a rate of t wo hundred seventy-five and 25/100 dollars ($277. 
25) a week. Claimant's permanent partial disability ls to have 
begun on March 24, 1982. 

Defendant is to be given credit for benefits previously 
paid, but na credit ls allowed for the weekly difference between 
the workers' compensation and the sick pay. 

Accrued benefits are to made in a Jump sum together with 
statutory interest at the rate of ten (10) percent per year 
pursuant to Section 85.30, Code of Iowa, as amended. 

Costs are taxt>d against defendant. 

Defendant shall file a final report upon completion of 
payment of this award. 

Signed and filed at Des Moines, Iowa this .21.t.b day of 
Janaury, 1983. 

No Appeal BAPPY MOPANVIL(E' 
DEPUTY INDUSTPIAL COHHISSIONEP 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

WANDA BELLNAP, As Surviving 
Spouse of VIRGIL BELLNAP, 

Clairoant, 

vs. 

ROBERT J . ELLIOTT, INC./ 
VITALIS TRUCK LINE, 

Eroployer, 

and 

Pile No. 623035 

APPEAL 

D E C I S I O N 
THE FARMERS INSURANCE GROUP, 

Insurance Carrier, 
Defendants. 

By order of the industrial comroissioner filed November 30, 
1982 the undersigned deputy Industrial cororolssioner has been 
appointed under the provisions of S86.3, Code of Iowa, to Issue 
the final agency decision on appeal in this roatter. Defendants 
appeal froro an adverse arbitration decision. The record on 
appeal consists of the transcript: defendants' exhibits A, B, C 
and E: and claimant's exhibits J through 19 inclusive (exhibit F 
is the deposition of John o. Woodbury, M.D.: exhibit 14 is the 
deposition of Don Shoeman: exhibit 16 is the deposition of 
Charles n. Gutenkauf, M.O.: exhibit 17 is the deposition of 
Ronald K. Grooters, H.O.; and exhibit 18 is the deposition of 
Paul Prom, H.O.), all of which evidence was considered in 
reaching the final agency decision. 

The result of this final agency decision will be the same as 
that reached by the hearing deputy and will adopt that decision 
in all its points. However, the appeal points raised by defendants 
need considerable discussion. 

SUHHARY 

The hearing deputy wrote a comprehensive review of the 
evidence; however, a brief summary of the events would be 
helpful. 

The eroployee, a roan of 53, was a truck driver and had a 
history of cardiac problems. There was evidence that he was 
unwell the day before his fatal heart attack. On December 4, 
1979 he arose early, about 1:30 or 1:45 a.ro. Be left his home 
in Mountain Home, Arkansas and before 6:00 a.ro. that roornlng was 
found dead in the cab of his loaded seroi-tractor trailer, partly 
on a service road parallel to Route 60 in Missouri. (Defendants 
do not deny the jurisdiction under the Iowa Workers' Compensation 
Act.) 

ISSUES 

The hearing deputy found that the employee felt unwell as he 
was driving along Route 60 and that the exertion required to 
bring his semi-tractor trailer to a stop (going off the highway 
and onto the around) accelera t ed a coronary event and caused his 
death. 

Defendants state the issues on appeal: 

(1) There is absolutely no evidence to support the 
following conclusion found at the bottoro of page 31 
of the Deputy Industrial Cororolssioner's Decision: 

•That Virgil Bellnap's continued 
exertion of driving his vehicle 
after the onset of syroptoros ao
gravated his condition to the. point 
of causing his death. • Emphasis 
added. 

(2) No reasonable interpretation of the testiroony 
of Dr. From and Dr. Gutenkauf could support the 
Deputy Industrial Commissioner's conclusion that 
what Hr. Bellnap did after the onset of the syroptoms 
caused or brought about his death. 

(3) The Deputy Industrial Commissioner erred when 
he concluded the following at page 29 of the 
Decision: 

•eovever, the expert opinion may be 
accepted or rejected, in whole or in 
part, by the trier of fact.• 

APPL lCABLE LAW 

The matn legal point concerns requirements which the evidence 
must establish in order to support recovery. In a case of heart 
attack, 'compensation is allowed when the medical testimony 
shows an instance of unusually strenuous employment exertion, 
irposed upon a pre-existing diseased condition, [whlcl,) results 
In a heart injury.• Sondag v. Ferris Bardvare, 220 N.W.2d 905 
(Iova 1974). In the same vein, at page 906, the court says 
•that da•age caused ~y continued exertions required by the 
erploy.o•nt after the onset of a heart attack is compensable. • 

See also Surner v. Varied Enterprises, Inc., et al., Appeal 
Deciaion by the Iowa Industrial Corrissioner, December 30, 1982. 

ANALYSIS 

Defendants' Issues rightfu lly are concerned with the question 
of causation. 

( 1 ) Sore evidence o f continued exer t i on is found i n the 

testimony of Edward B. Spears, a Missouri Highway Patrol Tooper. 
Trooper Spears' deposition establishes that the truck t raveled 
some 757 feet after leaving the main traveled portion of the 
road. (Spears dep. p. 21, 11. 2-6) The photographic evidence 
in that deposition (dep. exhibits 2-13) shows that after leaving 
the highway, the truck followed along the shoulder, then at 
about a 45° angle crossed a ditch and ended up parallel to the 
highway again, par t ially resting on a service road. (See Spears 
dep. exhibit 8) The hearing deputy placed considerable weight, 
as does the undersigned, on the opinion of Trooper Spears that 
the truck had to be steered over this terrain . (Spears dep. pp. 
18-19, 11. 16-25 and 1-2) 

Defendants believe, no doubt, that such evidence does not 
show the required •continued exertions• as outlined in Sondag. 
However, one must be allowed to make some inferences from the 
circumstances. See Pace v. Appanoose County, 184 Iowa 498, 168 
N.W. 916 (1918) at p. 504 o f the Iowa Report: 

•' It (an injury) 'arises out of' the employroent 
whtn there is apparent to the rational roind, upon 
consideration of all the circumstances, a causal 
connection between the conditions under which the 
work is required to be performed and the resulting 
injury. Under this test, if the injury can be seen 
to have followed as a natural incident of the work, 
and to have been contemplated by a reasonable 
person familiar with the whole situation, as a 
result of the exposure occasioned by the nature of 
the employroent, then it arises 'out of' the employment. 
But It excludes an Injury which cannot fairly be 
traced to the employroent as a cont ributing proximate 
cause, and which comes from a hazard to which the 
workman would have been equally e xposed apart from 
the employroent. The causative danger roust be 
peculiar to the work, and not common to the neiahbor
hood. It must be incidental to the character of 
the business, and not independent of the relation 
of master and servant. It needs no t to have been 
foreseen or expected, but after the event, it must 
appear to have had its origin in a risk connected 
with the employment, and to have flowed from that 
source as a rational consequence.•• (Quoting 
HcNicol v. Patterson Wild & Co., 215 Hass. 497, 102 
N.E. 697.) 

Prom Trooper Spears' testimony, t hen, one infers that the 
employee needed to use considerable effort to control his 
vehicle over ground, which, while not rough, was certainly not 
meant to be driven over with a semi-tractor trailer. 

Further, one notes from the evidencP that the highway is a 
super highway, one which has a shoulder sufficient for truck 
parking. Given that the employee- had some acute distress before 
he guided the truck off the highway, he clearly was unable to 
hold the machine to that shoulder. Yet, he was, by dint of 
effort, able to bring the truck to a stop without upsetting it. 
The employee's actions aroounted to a continued exertion after 
the onset of distress. The other evidence of exertion is 
roedical in nature. 

(2) Defendants' second point is that the medical evidence of 
Ors. From and Gutenkauf did not ~upport the hearing deputy's 
conclusion. It is necessary, however, to look at all the 
evidence by these as well as other physicians. For example, 
Paul From, M.O., a qualified internist, testified: •1 think 
that continuing activity such as driving his truck after the 
initiation of an ischemic cornonary event could only further 
aggravate that ischemic event. • (Prom dep. p. 20, 11. 16-18) 
Charles B. Gutenkauf, H.O., a qualified internist, testified: 

o. Were you aware that the vehicle had traveled a 
considerable distance off the highway, across an 
unsurfaced ground, and pulled up next to a frontage 
road running parallel to the highway? 

A. I think that's correct, yes. 

o. If that [a cardiac eposide) occurred while 
driving, would continuing to drlvP be a good idea, 
or would it be contraindicated? 

A. rt would be contraindicated. 

Q. Be should stop? 

A. Yes. (Gutenkauf dep., p. 32, 11. 4-8 and 
20-24) 

Such testimony establishes a causal relationship. 

Of course, the value of such medical opinions often rises 
and falls on the accuracy of the assumptions held by the opinion 
staters. In this regard, a further review of Dr. Gutenkauf's 
evidence would be helpful: 

A. Yes. Apparently the truck just-- You know, 
apparently he turned the switch off before the 
truck stopped, and it just kind of rolled along and 
came to a stop all by itself. It doesn't suggest 
that he tried to turn the truck to try to a e t back 
up onto the road, or-- There Is nothing about this 
story here that suggests to ~e he was doing any
thing very vigorous with his hands or anything else 
in the last rolnute or two. 

o. If in fact the physical evidence would indicate 
that he did steer the truck off a considerable 
distance, would it change your opinion? 

A. I think not, the reason being he was driving 
down the road, j ust--you know, bis hand resting 
lightly on the wheel, probably with one finger, you 
know, when the thing happened to hi■. 

,. 
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o. You are making some wild assumptions. 

A. I know, but i t doesn't take a lot of strength 
to drive the car down the road. I would think that 
t his occurred--that the event that caused his death 
occurred while he was driving the truck down the 
road and was not exerting himself, and that is what 
initiat ed-- Bis vessel closed off a t that time. It 
could have closed off the night before wh ile he was 
at home, but it happened to close off while he was 
driving the truck and not exerting himself particularly, 
and then what happened afte r that--the event was 
already under way, and nothing he could do was 
going to alter that, you know--

Q. Even the e xtent--

A. --nothing that he did do, I should say, after 
tha t , altered the extent of it. I don't see-- It 
would appear to me, from what evidence I have at my 
disposal, that he just--t hat he turned the wheel 
slightly so the car--truck went off the road, and 
he turned the ignition off, neither one of which 
would require mucb physical exertion. (Gutenkauf 
dep., pp. 37-38, 11. 11-25 and 1- 19) 

This opinion tes t imony is contrary to the Inference ta ken that 
the employee did have to use considerable effort to bring the 
truck to a rest. For that reason, the evidence Is rejected as 
being based on an incorrect assumption. 

With respect to the other medical evidence, that of John D. 
Woodbury, M.D., who specializes in gastroenterology and internal 
medicine, is at best self-contradictory: 

Q. Doctor, do you have an opinion with reasonable 
medical certainty as to whether or not once a 
myocardial infarction or heart attack started, 
continuing to drive a semi truck would accelerate, 
aggravate, hasten that heart attack? 

A. eave no opinion. 

Q. Doctor, In your report of August 5th, you say, 
"Certainly, If he were having anginal attacks, it 
would have been exacerbated by his continued 
occupation. • 

A. That is correct. 

o. Is that still your opinion today? 

A. That is correct. (Woodbury dep., pp. 32-33, ll. 
16-25 oncl 1-2) 

This evidence on cross-examination shows that Dr. Woodbury first 
refuses to tie the work to an injury and then he reverses 
himself, which is not a maneuver calculated to inspire confidence 
In his opinion. 

Finally there is the evidence of Ronald K. Grooters, M.D., a 
cardiac surgeon. Be testified: 

o. If you were driving his truck in his normal 
routine and began to experience a coronary event -
cardiac event, would continuing to drive the truck 
have any effect on the extent -- the severity of 
that event? 

A. In a major cardiac event, Prank, that's already 
in process, a few moments of activity doesn't 
change a thing. They are going to die or have 
their major Insult to that heart no matter what . 

o. If it's not a major event, can it become one by 
continuing to do this? 

A. Not for just a few seconds or few minutes. 
This is all based on recent forms of treatment in 
cardiac disease now called streptokinase effusion 
where we know that the artery clots at that particular 
time, and they come In the hospital within an hour 
or t wo, and we take them down to the cath lab now, 
put a catheter in that blocked artery and can open 
it up, and then later on, of course, they bypass it 
later on. So the event is due to a blood clot on 
that stenosed artery, and it's just one of those 
events that happens very suddenly. (Grooters' dep., 
p. 13, 11. 1-22) 

The assumption upon which Dr. Grooters thus testifies is that a 
major cardiac event occurred and claimant's exertions made no 
difference to the outcome; such an assumption is contrary to 
that of Drs. From and Gutenkauf and contrary to one's under
standing of medical evidence In these cases. That is, Dr. 
Grooters assumes that a heart attack cannot be exacerbated by 
exertion, a theory one finds unacceptable. 

On the whole, the medical evidence establishes a probability 
that the employee had some cardiac distress while he was driving 
and that the exertions thereafter in bringing the truck to a 
stop on the grass was a sufficient aggravation to result In his 
death. 

( 3) The whole text of defendants' final point needs to be 
stated: 

The Deputy Industrial Commissioner erred when he 
concluded the following at page 29 of the Decision: 

•eowever, the expert opinion may be 
accepted or rejected, In whole or in 
part, by the trier of fact.• 

The Deputy Industrial Commissioner at page 29 
drew a legal conclusion that e xpert opinion may be 
accepted or r ejected in whole or in part by the 
trier of fact. The case of Sondag v. Ferris 
Hardware, supra. was cited. However, the Court 
also went on to say the following along that 
subject matter: 

" Bu t a s t udy of our cases Indicates 
gr eater deference Is ordinarily 
accorded such testimony where the 
opinion necessarily rests on medical 
e xpertise. • 

The case of Eickelber6 v. Deere & Co., 276 N.W.2d 
442 (Iowa 1979) alsoeld that the testimony of 
experts should not be arbitrarily rejected. 

In the case at hand the Deputy Industrial Com
missione r arbitrarily rejected the opinions of Dr. 
Gutenkauf and Dr. Grooters. Both of those doctors 
clearly indicated that nothing that Virgil Bellnap 
did following the onset of sy,r,ptoms would have 
altered the fact of his death. This affirmative 
testimony apparently was ignored and rejected. On 
the other hand there is an absolute Jacking of any 
tes t imony that the acts and conduct of Virgil 
Bel lnap would have or could have altered the event. 
Dr. Prom was never asked. In all of the tes t imony 
of Dr. Prom and all of his reports he never once 
drew this conclusion. The only conclusion ever 
drawn is that continued driving could aggravate the 
event. This is so vague and ambiguous a decision 
of this magnitude should not be predicated on it. 
Especially when the evidence in this case clearly 
establishes that there wa s absolutely no "continued 
dri ving ". Vi rgil Bellnap stopped what he was doing 
and sought rest. (Defendants' brief pp. 13-14) 

One does not believe that the hearing deputy was arbi t rary in 
his handling of the medical testimony. At any ra t e, t he above 
analysis should give sufficient e xplanation o f the reasons for 
adopting certain portions of the medical evidence while re
jecting others. 

PrNDINGS OP FACT 

That on December 4 . 1979 Virgil Bell nap was an employee of 
Robert J. Ell Iott , Inc. 

That on December 4 . 1979 Wanda Bellnap was Virgil Bell nap's 
spouse. 

That on December 4. 1979 V! rg1l Bellnap was 53 years 010. 

That Virgil eellnap was an over-the-road truck driver 
operating primarily between the mldwest and New York City and 
New Jersey. 

That Virgil Bellnap had been an over-the-road truck driver 
for 20 years. 

That on December 4, 1979 Virgil Bellnap was operating a 
semitrailer truck owned or leased by Vitalis Truck Lines and was 
at a place called for by his employment. 

That on December 4, 1979 Virgil Bellnap had preexisting 
coronary artery disease. 

That on December 4, 1979, as Virgil Bellnap was operating a 
semi truck and trailer for his employer, he felt the onset of a 
coronary event, maneuvered his vehicle off the traveled portion 
of the r oad and physically steered and guided the vehicle 
approximately 700 feet over a rough, uneven and unpaved terrain, 
eventually bringing it to rest partially on and partially off a 
parallel service road. 

That Virgil Bellnap then turned the vehicle off. 

That Virgil Bellnap t hen died as the result of an acute 
myocardial infarction. 

That continuino to operate the semitrailer truck over the 
rough, uneven and unpaved terrain after the onset of coronary 
symptoms aggravated the coronary event to such an extent as to 
cause his death. 

That on December 4, 1979 Virgil Bellnap was not under any 
stress associated with his employment. 

CONCLUSION OP LAW 

That claimant sustained her burden of proof and established 
that on December 4, 1979 Virgil Bellnap was an employee of 
Pobert J. Elliott, Inc. and that on the aforementioned date 
sustained an acute myocardial infarction which both arose out of 
and in the course of his employment. 

That claimant has further sustained her burden of proof and 
established that there exists a causal relationship between the 
acute myocardial infarction and the claimant's death. 

ORDER 

THEREFORE IT IS ORDERED: 

That defendant Robert J. Elliott, Inc. pay unto claimant 
benefits at the stipulated rate of t wo hundred sixty and 79/ 100 
dollars ($260.79) from December 4, 1979 for the life of Wanda 
Bellnap or until she remarries. 

That all accrued benefits shall be paid to claimant in a 
lull'p sum. 
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That interest a t the rate of ten (10) percent per year from 
the date of the death of the employee shall be paid by defendant. 
s 

That the costs of this action are taxed to the defendants 
pursuant to Industrial Commissioner Rule 500-4.33. 

That defendants shall pay unto claimant the following 
charges: 

Hamilton Funeral Borne $1,000.00 
That defendants shall contribute to the Second Injury Fund 

pursuant to Iowd Code sect ion 85.65. 

That defendants shall file a final report upon payment of 
this award. 

Signed and filed at Des Hoines, Iowa this~ day of 
January, 1983. 

Appealed to District Court; 
Settled BARRY HOPANVILLE 

DEPUTY INDUSTRIAL COHHISSIONER 

BEFORE TBE IOWA INDUSTRIAL COMM ISSIONER 

ROBERT L. BERRY, 

Claimant, 

vs. 

J. I. CASE COMPANY, 

Employer, 
Self-Insured. 

Pile No. 700302 

RULING ON HOTION 

FOR 

SOHMA RY JUDGMENT 

Defendant's motion for summary judgment and claimant's 
resistance thereto came on for hearing before the undersigned at 
the Benry County Courthouse in Mount Pleasant, Iowa on October 
11, 1982. The matter was considered fully submitted on that 
date. 

Pursuant to Industrial Commissioner's Rule 500-4.35, the 
rules of civil procedure govern contested case proceedings 
before this agency unless in conflict with workers' compensation 
law, administrative law or agency rules. There being no con
flict between the rules of civil procedure pertaining to a 
summary judgment and the law and rules applying to this agency, 
the present matter is properly before the undersigned. 

Iowa Rule 237(b) of Civil Procedure indicates that "(a) 
party against whom a claim ••. is asserted ... may, at any time, 
move with or without supporting affidavits for a summary judg
ment in his favor as to all or any part thereof.• 

In order to be entitled to a summary judgment, defendants 
must show there is no genuine issue of material fact involved in 
the case and that summary judgment should be entered in their 
favor as a matter of law. Iowa Dept. of Transp. v. Read, 262 
N.W.2d 533 (Iowa 1978); Schulte v. Hauer, 219 N.W.2d 496 (Iowa 1974). 
In determining whether a genuine issue of material fact exists 
which would preclude granting the motion for summary judgment 
the court must view all material before it in a light most 
favorable to the opposing party. Steinbach v. Continental 
Western Insuance Co., 237 N.W.2d 780 (Iowa 1976); Schulte 219 N.W.2d 
496. In resistance to a motion for summary judgment, the 
resisting party must set forth specific facts showing there is a 
genuine issue for trial. Graham v. Kuker, 246 N.W.2d 290 (Iowa 1976): 
Iowa Civi, Ri hts Collllllission v. Hasse -Per uson Inc., 207 N.W.2d 

Iowa A party opposing a mot on or summary judgment 
is not entitled to rely on the hope of a subsequent magical 
appearance at trial of a genuine issue of material fact Prior v. 
Rathjen, 199 N.W.2d 327 (Iowa 1972). Where there is no genuine 
issue of fact to be decided, the party with a just cause should 
be able to obtain a judgment promptly and without the expense 
and delay of trial. Daboll v. Boden, 222 N.W.2d 727 (Iowa 1974). 

At the time of the hearing, the parties agreed on the 
following facts: that claimant was hired by defendant in Racine, 
Wisconsin; that claimant was domiciled in Iowa at the time of 
the injury; that claimant was injured at work on December 22, 
1977 in Burlington, Iowa; that Wisconsin and Iowa have con
current jurisdiction; and that claimant received seven weeks of 
benefits under the Wisconsin workers' compensation law. 

Defendant argued that claimant's petition in arbitration 
should be construed as a petition in review-reopening because 
benefits had been paid, albeit under the Wisconsin law, and, 
accordingly, the action should be barred by operation of Code 
sec t ion 8 5,26 (2) because the peti t i on wa s filed more than thcee 
years after the date of last payment of compensation. (The 
industrial commissioner's file reflects that the petition was 
filed on April 22, 1982. Exhibit 1-C, attached to defendant's 
motion, and excerpts from claimant's deposition indicate the 
last payment was received on or about ·January 31, 1978.) 

At the time of the hearing the undersigned ruled that the 
present case was an original proceeding governed by Code section 
85.26(1) since no memorandum of agreement had been filed under 
Iowa law nor had a pripr award been filed in Iowa with regard to 
the December 12, 1977 injury. 

Defendant reasoned that if claimant's action were construed 
as an arbitration, he was barred by operation of Code section 
85.26 ( 1) because he was aware he had a compensable claim--he had 
received benefits under the Wisconsin law--and had failed to 
file an action in Iowa within two years of the occurrence of the 
injury. Defendant again emphasized that had the claim been 
processed under Iowa law and had a memorandum been filed, the 
action would have been barred. Defendant appeared to argue 
that allowing the claimant to utilize a discovery rule approbch 
in an original action in Iowa at this time was contra public 
policy in that it would seemingly require employers to file 
appropriate documents in all states where a claimant may have a 
possible right to bring an action for workers' compensation 
benefits. 

In resisting the motion for summary judgment, claimant 
contends he was confused as to the compensable nature of his 
claim and was not advised by a medical expert until sometime in 
1981 that his problems were related to the work injury. Bence, 
it is claimant's position that the discovery rule analysis set 
forth in Orr v. Lewis Central School District, 298 N.W.2d 256 
(Iowa 1980) applies to his case. Claimant stresses that at the 
very least a summary judgment is premature because there is a 
material ques t ion of fact as to when the claimant knew or, 
through the exercise of reasonable diligence, should have 
recognized the nature, seciousnees and probable compensable 
character of his injury. 

In determining whether there is a question of fact regarding 
when claimant knew or should have known he had a possible cause 
of action, the following excerpts from the portions of claim
ant's deposition that were attached to the motion and resistance 
are of importance: 

Q. So between January of 1978, specifically 
January 31, 1978, when you received your last 
workmen's compensation or ~orker's (sic ) compen
sation payment, and April of 1982, you made no 
other demand of J. I. Case regarding workmen's 
compensation? 

A. I asked--and who is ever ahead of insurance--he 
made the decision of which way it would go, which 
way he wanted it to go. 

Q. You are saying worker's comp versus disability 
payments? 

A. Yes. 

O. And you have in fact been receiving Metro
politan Life disability insurance payments? 

A. Yes. 

o. All along? 

A. Yes. 

o. And you have been submitting claims to the 
Metropolitan Life Insurance Company, have you not, 
for your hospita l ization? 

A. Yes. 

o. And your doctor's treatment? 

A. Yes. 

Q. I have seen many, if not most, of those com
pensation Metropolitan Life Insurance forms. On 
none of them do I find the box checked which says 
Was this or Is this treatment or expense work
related. 

Is that correct? Do you know? 

A. I don't know. 

o. Did you fill those forms out, Hr. Berry? I 
realize a portion of them has to be filled out by 
the physician and a portion by the employer, but 
did either you or your wife fill out the pertinent 
part that pertained to you? 

A. Yes, and it was-- If it was filled out by me, 
it was work-related 'cuz we would have mentioned 
that. 
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(Claimant's deposition, pp. 51-52.) 

Q. Would you describe for the Industrial Commis
sioner how you feel right now? 

A. I'm nervous; have pain through my ribs, and 
Inside I'm all upset. 

Q. By " inside you are all upset, • what do you 
mean? 

A. Yes. 

Q. When? 

A. When I had the nerve-block shot. 

Q. All right. When did you have this nerve-block 
shot? What doctor performed that? 

A. Dr. Calderon . 

Q. And When did he do that? 

A. My ribs s tar t hurting, and everything start s MRS . BERRY: It was in April of this year. 
hurting. 

Q. Okay. What part of you r ribs hurt? 

A. This area here. Right down where I t always 
hurt. 

Q. All right. Now, you are indicating on your 
left side underneath your left armpit around to 
approximately t he front of your body to the left 
side? 

A. Yes. My ribs, yes. 

o. What k ind of a pain is that? Dull aching pain, 
or a sharp pain, or what? 

A. It's-- Sometimes, it's sharper than others; bu t 
i t 's a constant pain. It's not-- It's not as if to 
stick you with a pin, you know, but It's constant. 
It hurts all the time. 

Q. Bow long bas it hurt like that? 

A. Well, it hurts like that until the pain pills 
dull i t , but it really never stops. 

Q. Perhaps you didn't understand my ques t ion or I 
didn't make it clear. 

Bow long have your ribs hurt li ke that? Did you 
have that pain that you just described prior t o 
December 12th, 1977? 

A. No. 

Q. Okay. So when did that pain first start? 

A. Since my injury. 

Q. Did it occur on the day of the injury or the 
day after or what? 

A. Started as soon as I hurt myself. I hurt all 
over then. I mean, it hurt bad. 

(Claimant's deposition, pp. 67-68.) 

Q. All right. Mr . Berry, when was the first time 
after January of 1978 that any doctor related your 
present problems, told you that he related some of 
your pres~nt problems or any of your present 
problems to your injury in December of 1977? 

A. Well, I don't r~member the date but it was Dr. 
Anderson. 

Q. What did he tell you, if you can recall? 

A. Well, I can ' t recall very clearly, but this was 
to do with the teeth and everything, that they 
would help--they wouldn't eliminate my problems, 
you know, pain, my ribs, anything they could do to 
relieve some pain or complications that might be 
causing why; but otherwise--

o. All right. Mr. Berry, excuse me. Let me 
clarify that question. 

Did Dr. Anderson discuss with you your rib 
r,in? 

A. Yes. 

Q. And when was that? 

A. I can't recall what date. 

Q. Can you recall the year? 

A. It wasn't this year, was it? I'm not certain. 

Q. Could it have been last year? 

A. Yes. 

Q. Did Dr. Anderson-- In other words, did Dr. 
Anderson relate any of the pain you are now having 
in your ribs to the original Injury In December of 
'77 when you fell at Case? 

A. Be-- I don't remember whether he mentioned this 
specifically or not, but there was-- We did talk of 
it, and I'm sorry but I can't remember more. 

Q. That's all right. 

Mr. Berry, since January of '78, bas the rib 
pain ever stopped? 

A. Yes, April. 

Q. (By Mr. Crowley) Of what year? 

A. Of this year. 

Q. 1982? 

A. Yes. 

Q. So I take it Dr. Calderon did more for you than 
just the acupuncture to try to relieve your smoking? 

A. Yes. Be give me this nerve block. 

Q. Did you discuss with Dr. Calderon your injury 
in Decemer of '77? 

A. Yes. 

o. Did he discuss that with you in terms of your 
rib pain? 

A. That's the reason that he said-- I asked him if 
there was anything that he could do for the pain, 
and he said there would be no guarantees; but we 
could try this method, tbis--I don't remember names 
of the medication that be was going to use. It's--

o. Okay. 

A. But be did perform it. 

Q. Prior to Dr. Calderon discussing your rib pain 
with you, had any other doctor told you why you 
were having the pain in your rlbs7 

A. Woll, they toll mo-- Woll, I moan ju~t like Dr. Todd 
told me, I had a spot on my pancreas and scared the 
daylights out of me; and then they talk about my 
emphysema or respiratory problems or bowel problems. 
I didn't know. I was just-- I was confused. I 
wanted to get well. 

o. You are talk ing about Dr. Todd diagnosing you 
as having this spot on your pancreas? 

A. Yes. 

o. That was back in 1978, wasn't It? 

A. Yes. 

Q. All right. Continue. 

A. And it just-- It's confusing. They are the 
medical doctor, and I'm t he t ruck driver; and took 
their word and hoped that they'd find something. 
It created doubts. I was confused, you know. I 
mean, I was ready to try anything. That's the 
reason tha t I've seen so many doctors. 

(Claimant's deposition, pp. 71-7◄ .) 

Q. Now, Mr. Berry, let's back up. 
'79, Dr. Todd told you that you had 
pancreas: is that correct? 

A. Yes. 

In January of 
a spot on your 

Q. And he referred you to Dr. Zike in Iowa City? 

A. Yes. 

Q. Did Dr. Todd tell you that the problems that-
that any of the problems you were having then were 
related to your accident at J. I. Case? 

A. No. I'd mention this and seems like that they 
would look for something else. 

Q. All right. Throughout the doctors that you 
have been to see in the last four years, did you 
always tell them or give them the history of the 
injury at J. I. Case? 

A. I always told them about the injury and, of 
course, I was hoping that they-- They're the 
doctor, you know, if they suggest something, I'd 
have to go along with It becaue I didn't know. 
They'd done so many things to me, I couldn't tell 
you all they've done to me. 

Q. All right. 

A. It's confusing. 

Q. Were you relying on the doctors' diagnoses on 
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what was wrong with you and what was keeping you 
from working at that time? 

A. I had to. I had to take their word for it. I 
felt they were the doctors and they should know 
what they were talking about although you wonder 
when, you know, in case of the pancreas and every
thing that--

0. Bad Dr. Kivlahan ever treated you for the pain 
in your ribs? Bad he tried to do anything to reduce 
that pain other than give you this medication? 

A. Just medication. 

Q. Did Dr. Kiv lahan refer you to Dr. Calderon? 

A. No. 

Q. Who did that? 

A. Dr. Anderson. 

Q. When was the first time you saw Dr. Anderson 
again? 

MRS. BERRY: March of '81. 

A. March, '81. 

Q. (By Mr. Crowley) After January, 1979, when you 
again quit J. I. Case after you ' d tried to go back, 
since that time, when was the first time that you 
felt like you were on the road to recovery and that 
you might be able to go back and work? 

A. Not until I had that shot, when I actually 
honestly had plans, I thought that this nerve 
block, I really thought that in my own mind that 
this was it, that I would improve and get better 
and be able to return, hopefully, to work. 

Q. All right. 

A. Which has been my-- That's-- All along, that's 
all I've wanted. 

Q. The nerve block then, which Dr. Calderon 
performed this year, was the first time that you 
felt relief from the pain in your ribs? 

A. Yes. 

Q. Is that the same-- Well, when did that pain in 
your ribs first start? 

A. When I was injured. 

Q. At J. I Case? 

A. Yes. 

(Claimant's deposition, pp. 84-86.) 

In the opinion of the undersigned the foregoing testimony 
indicates that there is a genuine issue of material fact re
garding when claimant became aware of the compensable nature of 
his claim. The fact that he received benefits under the Wisonsin 
Workers' Compensation Law does not, under the facts of this 
case, estaoi1sn tnat c1a1mant wa s aware ot tne compensable 
nature of his claim. That claimant allegedly was left with the 
impresson that the medical experts thought his problem was 
related to some cause other than the work injury and that his 
workers' compensation payments were changed to long term disabil
ity benefits casts doubt on when he acquired a work-injury 
consciousness. Additionally, it Is noted that e xhibit 1-D 
attached to the motion indicates that the Wisconsin file was 
destroyed in the stage of •noncompensable" case--a "claim not 
prosecuted by claimant•. It should be noted that this ruling is 
not to be construed as allowing a claimant who has received 
workers' compensation benefits in one state and is aware of the 
fact that he had a compensable producing Injury to pursue what 
is really a change of condition in another state, by applying 
the discovery rule to what is actually a new development in the 
resultant injury, thereby escaping the ramifications of Whitmer 
v. International Paper Co, etc. 314 N.W.2d 411 (Iowa 1982). 
Bence, a hearing on the merits of the application of the dis
covery rule to this case is necessary. 

WHEREFORE, defendant has failed to establish that there is 
no genuine issue of material fact entitling them to summary 
judgment in their favor as a matter of law. 

THEREFORE, defendant's motion for summary judgment is hereby 
denied. 

Signed and filed this 29th day of October, 1982. 

NO Appeal 
LEE M. JACKWIG 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE TBB IOWA INDUSTRIAL COMMISSIONER 

GAROLD K. BERTRAND, 

Claimant, 

vs. 
File No. 660914 

AMF LAWN, GARDEN DIVISION, 

Employer, 

and 

INSURANCE COMPANY OP 
NORTH AMERICA, 

Insurance Carr ier, 
Defendants. 

INTRODUCTION 

A R B I T R A T I O N 

D E C I S I O N 

This is a proceeding in arbitration brought by Garold K. 
Bertrand, the claimant, against his employer, AMF Lawn and 
Garden Division, and the insurance carrier, Insurance Company of 
North America, to recover benefits under the Iowa Workers' • 
Compensation Act on account of an injury he sustained on September 
4, 1979. This matter came on for hearing before the undersigned 
at the Iowa Industrial Commissioner's Office in Des Moines, Iowa 
on January 18, 1982. The record was considered fully submitted 
on Marc h 9, 1982. 

No first report of injury has been filed in this matter. 

The record consists of the testimony of the claimant; the 
testimony of Don Mullin; the testimony of Kenneth Purdy; claimant's 
exhibit 1, records from the veterans Administration; claimant's 
exhibit 2, records from Mercy Hospital; claimant's exhibit 3, a 
Hay 12, 1981 letter from Robert C. Jones, H.D.; claimant's 
exhibit 4, AMF records regarding the claimant; 
defendants• exhibit A, records from Mercy Hospital (includes 
claimant's exhibit 2); defendants' exhibit C, AMF record re
garding claimant's illnesses (includes duplication ot claimant's 
e xh ibit 4, page 11.); the deposition of Dr. Jones; the depo
sition of Thomas A. Carlstrom, H.D. (including one exhibit 
(exhibit 2, claimant's work history, was not offered)); and a 
copy of the 1979 Hodel and Loading Instructions, claimant's work 

record from August 8, 1972 to September 12, 1980 and a unit 
traceability shipping record filed March 9, 1982. 

ISSUES 

According to the pre-hearing order the issues to be de
termined are whether the claimant received an injury in the 
course of and arising out of his employment with defendant 
employer; whether there is a caugal relationship between the 
alleged injury and the disability; the nature and extent of such 
disability; and whether claimant is entitled to benefits pur
suant to Code section 85.27. 

RECITATION OF THE EVIDENCE 

Claimant testified that he experienced chest pains on his 
way to work on September 4, 1979. Be had been on vacation 
(fishing) on the prior day. Claimant advised his supervisor, Don 
Mullin, of his problem and returned home. Claimant subsequently 
was taken to the hospital by his wife. 

Mercy Hospital r~cords for claimant's September 4 through 
September 19, 1979 hospitalization contain the following history: 

The patient was in good health until four months 
prior to admission when he began to experience 
retrosternal chest pain on exercise. Be described 
the pain as occurring almost alwa ys during exercise 
and rarely at rest. Be described this as a kind of 
pressure type chest pain radia t ing to the left arm 
and to the jaw. The chest pain usually lasts for 
10-15 minutes and is generally relieved by rest. 
However, for the past 2-3 weeks he experienced more 
frequent chest pain. He has had chest pain 3-4 times 
over the last week. A week ago he had chest pain 
that lasted for one hr. Today, when he was driving 
to work again he experienced severe retrosternal 
chest pain radiating to the jaws, left shoulder and 
left arm. It was pressure type chest pain and lasted 
for 1-1/2 hrs. Subsequently he was brought to the BR. 

The patient smoked two packs of cigarettes per day 
for at least the past 40 years. He has had chronic 
productive cough for 10 years, with exertional 
shortness of breath. Be also had an accident on the 
right foot and underwent surgery. Since then he has 
had intermittent back pains. (Claimant's exhibit 2, 
page 2; defendants' exhibit A, page).) 
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Since claimant's history was compatibl e with possible coronary 
disease, diagnostic studies including chest x-ray, EKG and blood 
analyses we re conducted. Nothing significan t or indicative of 
coronary disease was found. 

However , claimant a l so underwent x-rays of the cervical 
spine whi ch revealed •evidence of narrowing of the intervertebral 
disc at the level of C-5, C-6 and C-6, C-7 and C-7, T-1 with 
ante rior and posterior bony spur formation which has caused 
narrowing of the neural foramina at the level of C-5, C-6. " 
(Claimant's exhibit 2, page 6; defendants ' e xhibit A, page 12.) 
X-ray of the lumbosaccal spine yielded normal findings. 

Robert c. Jones, H.D., specializing in neurological surgery, 
t estified that he first examined the claimant on Septebec 11, 
1979 a t Mercy eopsital at the request of Roger Lui, H.D., 
claimant's t reating physician during the September 1979 hopital
ization. Dr. Jones recalled that claiman t complained of pain in 
the back of the neck, of pain with numbness and tingling across 
the upper chest, of pcogessive weakness in the left arm and of 
numbness and tingling in the left hand. Upon e xamination be 
found decreased left hand grip, wea kness in the left shoulder 
muscles and biceps and decreased sensation in the entire left 
hand. 

A cerv i cal myelogram, performed on September 14, 1979, 
demonstrated: 

Hyelogcam with amipaque: Examination initially 
revealed contrast to be held up at the C-7, T-1 
interspace but eventually contrast did fill the 
upper cervical spine with mar ked extcadural defects 
noted at the C-2,3 and C-3,4 levels. There were 
associated spondylotic changes, particularly at C-7, 
T-1 but not at the upper defects and the possibility 
of disc pro t rusions would also have to be considered . 
Two views of the lumbar spine were obtained with 
suggestion of slight general nar r owing of the canal 
at the lumbosacral disc space. (Claimant's e xhibit 
2, page 10; defendants' exhibit A, page 10.) 

Electrodiagnostic studies of the upper limbs and neck indicated 
no evidence of nerve root compromise. Likewise, an EHG study of 
the upper limbs and related paraspinal muscles was normal. 

Dr. Jones recommended both at the time of claimant's hospital
ization and during follow-up visits that the claimant undergo an 
anterior cervical fusion at C-7, T-1 and probably at C-4-5 and 
C-5-6. Bowevec, the claimant preferred to rely on the trans
cutaneous electrical stimulator. 

Records from the Veterans Administration reveal that claim
ant was examined in February of 1980 by A.P. Neptune, H.D., who 
set forth his findings and impression in a report dated February 
11, 1980: 

This is a 59 year old male patient complaining of 
pain in the lower cervical dorsal region radiating 
upward to the occipital area and associated with 
headaches. Also has some pain in the left hip at 
times, particularly on long standing and ambulation. 
veteran does not appear to be in any distress today 
when seen. He is an obese male who is ambulating 
satisfactorily. Neck range of motion was normal on 
lateral rotation to the eight. Be claimed to 
experience some discomfort on rotation to the left 
in the left neck also. There was no spasticity of 
the paraspinous muscles. Shoulder motion was normal. 
There was some pain on pounding of the left hip. 
Motor function is ncrmal and there is no sensory 
deficit. Be also had a pain in the lumbo-sacral area 
at time. 

IMPRESSION: Degenerative disease of the cervical and 
lumbo-sacral region, associated with some hip 
degeneration, probably. 

RX: Physical Therapy to be treated as an outpatient 
three times weekly with Ultrasound l 1/2 watt for 
6-8 minutes over the left hip and lumbo-sacral area 
and neck, to be alternated with hot packs. Massage 
of the neck muscles with Benalg and range of motion 
to the upper limbs. To be reviewed in tow (sic) 
veeks. (Claimant's exhibit 1, page 5.) 

Physical therapy vas discontinued as of April 17, 1980 and 
claimant's condition was labeled "chronic". (Claimant's exhibit 
1, page 8. l 

(Claimant had been hospitalized from January 18 to January 
26, 1971 at Veteran's Hospital for complaints of severe head
aches, night sweats, gas and abdominal distress and pa1n in the 
left chest. One of several diagnoses made at that tire was that 
of " [d)iscongenic disease and degenerative arthritis of the 
cervical spine.• No treatment was prescribed. [Claimant's 
exhibit 1, page J.J) 

Dr. Jones last sav the claimant on December 19, 1980 at 
which time claimant's cervical disc disease vas virtually 
unchanged. (Dr. Jones noted that the claimant also complained of 
pain in the right hip and leg which was not refecrable to the 
cervical condition.) In a subsequent letter to defendant carrier, 
Dr. Jones acknowledged that the claimant had had long standing 
degen~rative changes in the neck but opined that heavy vork 
materially aggravated the condition. (Claimant's exhibit 3.) 
During bis deposition, Dr. Jones recalled that the claimant gave 
a history of performing •a fair amount of reasonably heavy vork 
at AMF over many years, at work as a warehouseman. • (Jones 
deposition, page 8.) Be described the pre-existing cervical 
spondylosis and explained bov heavy work could aggravate such 
condition: 

I like to thin• of 1t [cervical spondylosis) as a 
crowding of the structures of the neck, particularly 
the spinal cord, the nerves as they come out of the 

spine , where t he disks are, bulging of the disk, 
also wear and tear changes, bone encroachment of the 
nerves as they come out of the spine, they go down 
the arm , and thickening of the ligaments in the area . 
I t gives you a sort of the napkin ring- like con
striction of the spinal canal, compressing all of 
the elements of the spinal canal, including the 
spinal cord and the exiting of the ne r ve roots. 

• • • 
Well, due to the vigorous use of the neck and head 
t urning, and other vigorous uses associated with 
heavy work , it has been my experience, it does in 
many, and has do ne in many other industrial cases, 
aggravated pee-existing spondylosis, I think it did 
here. (Jones deposition, pages 11 and 12.) 

Al though Dr. Jones first learned at the time of his deposition 
that the claimant sustained a head injury in 1977 and engaged in 
non-occupational activities such as camping and fishing, he 
indicated such factors would not change his opinion regarding 
causa l connection 

Dr, Jones further testified that it was his opinion based 
upon t he symptoms claimant demonstrated on December 19, 1980 
that the aggravation of the pre-existing condition was pe r 
manent, not temporary . (He acknowledged that claimant r eported 
having had such sympt oms for several years and that the pre
ex isting condition was responsible for the x-cay findings and 
e x isted at multiple levels throughout the ce rvical spine.) Dr. 
Jones s t ated t hat he would not disagree if someone gave the 
claimant a 15 to 20 1 permanent impairment eating. 

Thomas A. Carlstrom, H.D . , specializing in neurosurgery, 
testified that he examined the claimant on November 24 , 1981 and 
on December 10, 1981 at the request of defense counsel. Dr. 
Carlstrom's summarization of claimant's history and complaints 
was essentially consistent with t he record. Dr. Caclstrom's 
testimony regarding his e xamination findings and conclusions 
substantially mirrored his December 15, 1981 report: 

•.. Be has no cervical b r uits and range of motion 
of his neck is diminished in all planes. Particularly 
left lateral rotation results in a good deal of 
upper e x tremity and left second and third finger 
pain and numbness. This represents a positive 
Spurling's sign .•. Neurologically, I found fas
ciculations in his left deltoid. Strength exam
ination revealed slight weakness of the left deltoid, 
the left biceps, and moderate weakness of the left 
grip ..• Sensory examination revealed significant 
diminution in sensation to all modalities in the 
left C6 and C7 distribution, and lesser diminution 
in the left ca distribution •.• 

Cervical spine x-rays were obtained which showed 
significant cervical spondylosis, particularly at 
CJ-4, C5-6, C6-7 and C7-Tl. I did obtain an EHG, 
There was no evidence of any radiculopathy but he 
did have some evidence of an old CS and C6 radicu
lopathy on the left, and a carpal tunnel syndrome 
bilaterally. 

It is my opinion that Mr. Bertrand ' s neck, shoulder, 
chest and left upper e xtremity pain are caused by 
his cervical spondylosis. I again offer him a 
surgical prodedure as I am fairly certain many of 
his symptoms would be improved. But again he prefers 
not to undergo surgical therapy at the present time. 

Hr. Bertrand's problem is definitely chronic, and 
not related to any one particular traumatic incident. 
Cervical spondylosis is definitely job related on 
most occasions, with job injuries being an aggra
vation rather than a directly causal factor. I would 
not expect significant improvement in his symptom
atology in the future, without surgical therapy, 
although improvement could occur. Using the AMA 
guide lines [sic), he rates approximately a 5-8\ 
permanent physical impairment of the body as a whole. 
(Carlstrom deposition exhibit 1. At the time of his 
deposition Dr. Carlstrom indicated claimant's 
impairment rating was between 5-10\.) 

Dr. Carlstrom testified that cervical spondylosis is a 
generalized, gradual disease in the bones of the neck and occurs 
in everyone. Be explained that "[d)ay-to-day mild traumatic 
injuries to the bones and the ligaments holding the nee• together 
cause inflammation which results in scar tissue formation, 
calcium buildup in the scar tissue; and the bones and Joint• 
then have abnormal scar tissue, basically. • (Carlstrom depo
sition, page 10.) Although Dr. Carlstrom testified that heavy 
work does not always accelerate cervical spondylosis, that he 
was unable to get a history of discrete injuries that might have 
caused claimant's condition and that the chances were high that 
claimant would be in the same condition today regardless of thP 
work he performed for defendant employee, he also stated that 
claimant's symptoms bad not been particularly severe until 1979, 
that cervical spondylosis will probably accelerate at a greater 
rate if a person performs a great deal of heavy woe• and that 
the work claimant performed for defendant (as he understood it 
from the clai■ant's work history) probably aggravated the 
underlying condition to the extent of •lightly less than half of 
the impairment rating. (Be indicated the carpal tunnel syndrome 
findings were not related to the cervical spondylosia.) 

Dr. Carlstrom cecoc:aended that the claimant avoid job• 
requiring a lot of heavy pushing, lifting and shoving. Be vould 
limit lifting to between 20 and 30 pounds. 

Claiaant testified that he began wor~ing tor defendant 
employer in 1972. During moat of the first five year• of such 
employment he drove a se■ i truck in town, transporting ite■a 
•uch as lawnmower• fro■ the factory to the warehouse•. According 
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to the claimant he did no loading or unloading of the trailers 
but was required to perform minor maintenance on the semi, 
including crawling under the rig to loosen frozen brakes. 
Claimant also worked as an assembler for a few months at a time 
dur ing those years and drove a towmotor off and on beginning in 
July of 1976. Claimant received one verbal warning for misuse of 
company property on March 2, 1976. 

Claimant recalled that he bid into truck load scheduling 
when there was a cutback on semi-truck drivers. (According to 
the work record provided by defendants, such reclassification 
occurred on February 23, 1978.) Claimant testified that from 
that date and until September 4 , 1979, he drove a towmotor 50\ 
of the time. (Claimant's work record indicates he was reclassified 
as a towmotor driver from November 13, 1978 to August 13, 1979.) 
Claimant indicated he was required to drive the towmotor back
wards 90 \ of the time because for ward vision was blocked by 
items to be loaded into the trailers. He found turning his neck 
to look over his shoulder more bothersome than a lot of other 
motions. Although the scheduling job basically entailed checking 
that orders were filled, claimant also helped load small items 
by hand. The towmotors (and some hand pushing) were used to load 
the larger items. Since the towmotors could not raise to the top 
of the trailer, small items were lifted and packed into the 
uppermost spaces by hand. Claimant estimated that the items 
moved manually ranged in weight from 35 to 75 pounds and those 
moved by the tovmotor weighed up to 600 pounds. (Records pro
vided by defendant employer for 1979 reveal that the weight of 
items ranged from 4 pounds to 604 pounds.) 

Claimant testified that he began experiencing pain in his 
wrist and arm sometime during 1978-1979. He was treated with 
ligament, wrap and aspirin by the company nurse. Re also found 
himself dropping boxes upon lifting. Defendant employer's 
records indicate claimant complained of a stiff neck on January 
of 1976, a sore left wr ist in October and November of 1976, a 
sore shoulder in November of 1976, chest pains in December of 
1976 and in August of 1977 and bilateral wrist pain in Hay of 
1977. (Claimant's exhibit 4 , page 11; defendants' exhibit C, 
page 1. Such injuries appear under the heading of •non-occu
pational illness.) Claimant's numerous complaints of occupa
tional injuries to various parts of his body began in February 
of 1973. Mention is made of a head injury in February of 1977 
and of a fall upon the left wrist in January of 1978. (Defen
dants' exhibit C, pages 2 and 3.) Claimant recalled only the 
former incident. 

Claimant has not returned to work since September 4, 1979. 
Claimant testified that when he visited the personnel office 
after his sick leave pay ended, he was advised that a doctor had 
indicated he could not work and was instructed to turn in his 
medical card. (Three such references appear in the company's 
records. Claimant's exhibit 4, pages 10, 12 and 15.) He does 
some minor craft or carpentry work, such as constructing wind 
chimes and putting together a three-tiered table. Claimant 
drives a pickup but has put his camper up for sale because he 
has been unable to fish and to travel as much as he did before 
he was injured. Claimant denied that he is selling firewood but 
acknowledged that he has e xperimen ted with a log splitter and 
has a chainsaw. Claimant felt his condition had not improved 
since September 4, 1979. Be thought his left arm was now 50\ 
weaker than his right. (Claimant is right-handed.) Claimant 
testified that he has not sought medical care during the six 
months preceding the hearing because he cannot afford it. He no 
longer uses the TENS unit for the same reason. Claimant generally 
demonstrated a distrust of doctors ln explaining why he did not 
seek treatment between 1971 and 1979 and why he did not wish to 
pursue the surgery recommended by Dr. Jones and Or. Carlstrom. 

Claimant is 62 years old. He quit school sometime during the 
eleventh grade. Be attended arc welding classess at Des Hoines 
Technical School and is certified in such trade by Iowa and 
Illinois. Claimant worked on the family farm until joining the 
army wherein he served as a tank, truck and Jeep delver and as a 
maintenance man. After leaving the army and before going to work 
wi th defendant employer, claimant performed a number of Jobs 
including operating a bandberry machine at Firestone, drivlng 
seim-trucks both in town and over the road, working in packing 
houses, welding, drilling, and doing maintenance work. He 
receives $569 per month in Social Security disability benefits. 
(Benef its he was receiving from the Veterans Administration 
ceased when the social security disability began.) 

Don Mullin, shipping supervisor for defendant employer for 
20 years, testified that he was claimant's supervisor both when 
the claimant was a semi-driver and when the claimant was a 
scheduler. Be verified that semi drivers do no loading or 
unloading. He received no complaints from the claimant about 
such job. Hr. Mullin testified that each scheduler had a tow
motor operator who would load 90\ of the trailer. Then the 
scheduler and operator would fill the small voids and top with 
items weighing 12 to 60 pounds. Be described the scheduler's job 
as requiring heavy work 20 to 30\ of the time. He did not recall 
observing the claimant having any difficulty doing the required 
lifting. Regarding the date of injury, Hr. Mullin recalled that 
the claimant advised him at the start of the working day that he 
was having stomach pain. 

Kennith Purdy, defendant employer's manager of material 
distribution and control since 1970, testified that the towmotor 
position entailed no lifting by hand and that the towmotor was 
operated in a forward motion 85 to 90\ of the time. He agreed 
that it would be possible to load the towmotor in such a fashion 
that one would not be able to see forward. However, Hr. Purdy 
commented that operating the towmotor backwards would be il
logical because it would be in an unsafe manner. Hr. Purdy 
further testified that 10 to 15\ of the scheduler's Job entailed 
lifting items weighing between 10 and 60 pounds. He noted that 
according to contract provisions a scheduler cannot operate a 
towmotor. 

Hr. Purdy recalled that after the claimant damaged one of 
defendant employer's vehicles, claimant reported having had two 
prior accidents including rolling a cemert truck. He knew no 
specifics regarding such incidents. Hr. Pu dy also stated that 

when he purchased a motor from the claimant in late 1979 or 
early 1980, claimant was making a log splitter and claimant 
stated he was chopping wood for added income. 

APPLICABLE LAW 

An employee is entitled to compensation for any and all 
personal injuries which arise out of and in the course of the 
employment. Section 85.3(1). 

An employer takes an employee subject to any active or 
dormant health impairments, and a work connected injury which 
more than slightly aggravates the condition is considered to be 
a personal inJury. Ziegler v. U.S. Gypsum, 252 Iowa 613, 620, 
106 N.W. 2d 591 (1961), and cases cited. 

The supreme court of Iowa in Almquist v. Shenandoah Nurseries, 
218 Iowa 724, 254 N.W. 35 (1934), discussed the definition of 
personal injury in workers' compensation cases as follows: 

While a personal inJury does not include an occupa
tional disease under the Workmen's Compensation 
Act, yet an injury to the health may be a personal 
injury. (Citations ommi • ted.J Likewise a personal 
injury includes a disease resulting from an injury • • • 
The result of changes in the human body incident to 
the general processes of nature do not amount to a 
personal injury. This must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work. Such 
result of those natural changes does not constitute 
a personal injury even though the same brings about 
impairment of health or the total or partial 
incapacity of the functions of the human body. 

* • • 
A personal in jury, contemplated by the Workmen' s 
Compensation Law, obviously means an injury to the 
body, the impairment of health, or a disease, not 
excluded by the act, which comes about, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
(Citations omitted.) The injury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health~ overcomes, inJures, interrupts, or 
destroys some function of the body, or otherwise 
damages or injcrres a part or all of the body. 

The words "out of" refer to the cause or source of the 
inJury. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 
63 (1955). 

The words "in the course of" refer to the time and place and 
circumstances of the injury. McClure v. Union et al. Counties, 
188 N.W.2d 283 (Iowa 1971); Crowe v. DeSoto Consol. Sch. Dist., 
246 Iowa 402, 68 N.W.2d 63 ( 55). 

The claimant has the burden of proving by a preponderance of 
the evidence that the inJury of September 4, 1979 is the cause 
of the disability on which he now bases his claim . Bodish v. 
Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl v. L. O. 
Boggs , 236 Iowa 296 , 18 N.W.2d 607 (1945). A possibility is 
insufficient; a probability is necessary. Burt v. John Deere 
Waterloo Tractor Works, 247 I owa 691, 73 N.W.2d 732 (1956). The 
question of causal connection is essentially within the domain 
of expert testimony. Bradshaw v. Iowa Methodist Hospital, 251 
Iowa 375, 101 N.W.2d 167 il960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection . 
Burt v. John Deere Waterloo Tractor Works, supra. "The opinion 
of experts need not be couched in definite, positive or un
equivocal language." Sondag v. Ferris Hardware, 220 N.W.2d 903 
(Iowa 1974). However, the e xpert opinion may be accepted or 
rejected, in whole or in part, by the trier of fact. Sondag v. 
Perris Hardware, supra, page 907. Further, "the weight to be 

given to such an opinion is for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances.• Bodish v. Fischer Inc., 
supra. See also Musselman v. Central Telephone Co., 261 Iowa 
352, 360, 154 N.W.2d 128 (1967). 

An employee is not entitled to recover for the results of a 
preexisting injur, o disease but can recover for an aggravation 
thereof which resulted in t he disability found to exist. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 
(l963); Yeager v. Firestone Tire & Rubber, Co., 253 Iowa 369, 
112 N.W.2d 299 (1961); Ziegler v. U.S. Gypsum Co., 252 Iowa 613, 
106 N.W.2d 591 (1961). See also Barz v. Oler, 257 Iowa 508, 133 
N.W.2d 704 (1965); Almquist v. Shenandoah Nurseries, 218 Iowa 
724, 254 N.W. 35 (1934). 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251, 
0963). 

In Parr v. Nash Finch Co., (Appeal decision, October 31, 
1980) the Industrial Commissioner, after analyzing the decisions 
of HcSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980 and 
Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980), 
stated: 

Although the court stated that they were looking 
for the reduction in earning capacity it is un 
da~iable that it was the "loss of earnings• caus ed 
by the job transfer for reasons related to the 
inJury that the court was indicating j ustified a 
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finding of " industrial disability . • Therefore , if 
a worker is placed in a position by his employer 
after an inju r y t o the body a s a whol e a nd because 
of the injury which resu lts in a n ac t ua l reduction 
in e a rning , i t would appea r this woul d justify an 
a wa rd of industr ia l d isabi l i t y . This would appear 
to be so even i f the wo rker' s "capacity• to earn 
has not been diminished . 

For exampl e, a def endant empl oyer' s refusal to g i ve any sort 
of work to a claimant after he suffe r s his affliction may 
justify an award of disabili ty . Mcspadden v . Big Ben Coal Co., 
288 N.W.2d 181 (Iowa 1980) . 

S i mil arly, a claimant 's inab il ity to f i nd other suitable 
work after ma king bona fide effor t s to f ind such work may 
indicate that relief would be granted. HcSpadden v. Big Ben 
Coal Co., sup ra . 

ANALYSIS 

The record viewed as a whole supports finding that claimant 
sustained a personal injury ar i sing out of and in the course of 
his employment. While it is t r ue t hat cla i ma nt' s underlying 
condition was documented as ear ly as 1971 and wou ld naturally 
progress with normal wear and tear, both Dr . Jones and Dr . 
Carlstrom were i n ag reement that heavy work aggravated the 
pre-ex isting condition to some e x t ent. The lay test i mony re
vealed that both the scheduler ' s job a nd the towmotor position 
entailed some percentage of l i fting items weighing up to 60 or 
75 pounds to va r ying heights . (Hr. Purdy ' s comment that the 
towmotor position entailed no l ifti ng by hand was discounted 
insofar as it was contradicted by both t he claimant and the 
claimant's supervisor.) By contrast s emi dr iving did not entail 
such activity. Furthermore, towmotor opera t i on apparently 
required more backwa rd driving , even i f t he actua l percentage 
amount is in dispute . Claimant first noticed neck and arm pain 
in 1978 and 1979 which is the period of time he was alternately 
assigned to scheduling and towmotor driving . Bence such work 
pe r formed in 1978 and 1979 i s found to be more than a slight 
aggravation resulting 1n changes beyond the normal general 
processes of natu r e. Such aggravat i on amounted to a personel 
injury arising out of and in the course of empl oyment. It should 
be noted that references to other accide nts , injuries and 
recreational activities did not have any impact on the •arising 
out of~ o r • causal connection" issues due t o a lack of medical 
evidence supporting such lines of defense. 

Dr. Jones indicated he would not disagree with someone who 
rated claimant ' s impairment at 15 to 20 \. However , Dr. Carlstrom 
specified that less than half of his 5 t o 10\ rating was based 
on the wor k aggravation. Yet , based on claimant's present 
cervical condition, Dr . Carlstrom recommeded the claimant avoid 
heavy pushing, lifting over 20 to 30 pounds and shoving, which 
auggests that claimant would not be able to perform some of his 
t~rmer job duties. Both doctors believe surgery would improve 
cl~imant's condition. 

Claimant did no t return to work with defendant employer 
apparently beca use of medical information received by defendant 
employer i n connec t ion with claimant being dec l ared permanently 
and totally disabl ed by Dr. Liu and by the ve t e r ans Admini
stration . (The record was not clear regard ing what occurred at 
that time. That is, whether defendant employer refused to give 
claimant any sor t of work because of the work aggravation has 
not been established.) There is no e v idence that claimant has 
attempted to seek other gainful employme nt. Rather the record 
reveals that he has curtailed his recreational activities 
because of discomfort and has supplemented his social Security 
disability benefits in a minor fashion with his handiwork. 
(Whether claimant also sells firewood is disputed; however, it 
is noted that he did not deny use of the log splitter or chain
saw.) The record also contains subjective complaints referrable 
to objective findings of degenerative disease in the lumbo
sacral and hip regions and of carpal t unnel syndrome, neither 
one of which is related to the agg r avation of the cervical 
spondylosis (nor to the underlying cervical condition). Ac
cordingly, claimant ' s loss of earning capacity resulting from 
the work related aggravation of his underlying cervical con
dition is deemed to be 20\. 

Neither party explored the question of healing period with 
Dr. Jones or Dr. Carlstrom. The record as a whole suggests that 
no significant improvement was anticipated or achieved once the 
claimant became disabled from working on September 4, 1979. 
Therapy claimant was receiving at Veterans Hospital in early 
1980 was discontinued and his condition labeled chronic. Range 
of neck motion decreased between the t ime of Dr. Jones' last 
examination and the time Dr. Carlstrom evaluated the claimant. 
(Whether subJective factors influenced the obJective findings on 
the latter occasion was not investigated.) Finally, claimant 
felt his condition had not improved since September 4, 1979. 
Accordingly, no healing period benefits shall be awarded. 

The only medical expenses submitted were those for treatment 
received at the veteran's Hospital. The attached medical records 
indicate that claimant obtained treatment for the lumbo-sacral 
and left hip problems as well as for the cervical condition. 
Defendants are responsible only for the latter portion. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Wherefore, for all the reasons set forth above, the under
signed hereby makes the following findings of fact and con
clusion of law: 

Finding 1. Claimant was diagnosed as having discogenic 
disease and degenerative arthritis of the cervical spine in 1971. 
No treatment was rendered. 

Finding 2 . Cla i mant worked for defendant employer as a 
semi-driver and occa ssionally a s a n a s sembly worker or towmotor 
operato r d ur ing the years 1972 th rough 1977 . He worked as a 
truck load schedule r and a s a towmotor driv~r during 1978 and 
un ti l September 4, 19 79. The latter period of employme nt en
tailed an increased amount of l i f t i ng items weighing up to 60-75 
pounds to vary i ng he i ghts and of twisting neck motion. 

Finding 3 . Cla i mant began to notice neck and a r m pain du r ing 
1978 and 1979 and chest pa in fo r fou r months p rior to September 
4, 1979. 

Finding 4 . Claimant e xpe r ienced sever e c hes t pa in on his way 
to wor k on September 4, 1979. Re was hospitalized on that date 
and until September 19, 1979. Diagnostic studies r evea led no 
evidence o f coronary disease. X-ray of the cervical spine 
indicated ther e was na r rowing of the intervertebra l disc at C-5, 
C-6 and a t C-6 , C- 7 and a t C-7, T-1 with poster i or bony spur 
formation causing narrowing of the neu r al fo r amina at C- 5, C- 6. 
Cervical myelogram also revealed defects at C-2 , 3 and C-3, 4. 

Fi nd i ng 5 . The med i cal e xperts ag r ee that claimant sustained 
a ma te r ial aggravation o f t he under ly i ng cervical spondylos,s as 
a res ult o f t he hea vy wo rk he per formed for defendant employer. 

Conc lus i on A. Claimant sustained a material aggravation of a 
p re-existing cond ition in t he course of and arising out of the 
wo rk he pe r fo rmed f o r def enda nt employer i n 1978 and 1979. 

Finding 6. Cla i mant ' s func tional impa irment as a r esul t of 
t he work rela t ed a ggravation was a s s esse d at slightly less than 
5 \ of the body a s a whole . (One of the medica l experts would not 
have disagreed with a rating o f 15 t o 20 \ , if it had been given 
by someone else . ) 

Finding 7 . Claimant should avoid a lot of heavy pushing, 
lifting and shoving. Li f ting should be limited to 20 to 30 
pounds . 

Find1n6 8. Claimant does not wish to pursue surgery re-
commendedy t he treating and evaluating doctors. 

Finding 9. Claimant has not returned to work . 

Find i ng 10. Claimant has not attempted to return to work . 

Finding 11. Claimant received benefits from the ve t eran's 
Administration somet i me after September 4, 1979 and until his 
Social Secu r ity disability benefits commenced . 

Finding 12. Claimant has cu r tailed his recreational ac
tivities due to p~1n Dnd occasionally does some mi nor craft work . 

Finding 13 . Claimant is 62 years old . 

Finding 14 . Claimant quit school before completing the 
eleventh g rade. Re received training in arc welding and is a 
licensed welder i n Iowa and I llinois. 

Finding 15. Claimant ' s employment history includes farming, 
fa c t or y and packing house work , welding, truck driving, drilling, 
and maintenance work . 

Findin? 16. Claimant has subjective complain t s referable to 
obJect iveind1ngs of degenerative disease in the lumbo-sacral 
and hip regions and to findings of carpal tunnel syndrome. 
Neither condition is causally related to the work related 
aggravation. 

Conclusion B. Claimant has sustained 20 \ industrial dis
ability as a result of the wor k re l ated inJury . 

. Finding 17. The medical record indica tes no significant 
improvement was anticipated as of or after September ◄ , 1979. 

Conclusion c. Claimant is not entitled to healing ~riod 
benefits comtemplated by Code section 85.34 (1 ). 

ORDER 

THEREFORE, it Is ordered that the defendants pay the claim
ant one hundred (100) weeks of permanent partial disabili t y at 
the stipulated rate of one hundred ninety-four and 33/100 
dollars ($194.33) per week. Permanent partial disability beneflts 
shall begin as of September 4, 1979. 

Compensation that has accrued to date shall be paid in a 
lump sum. 

Defendants are further ordered to pay unto the claimant 
(upon submission of an itemized bill) that portion of the 
veteran's Administration statement that reflects treatment 
rendered for the cervical condition. 

Costs of the proceeding are taxed to the d e fendants. See 
Industrial Commissioner's Rule 500-4 .33. 

Interest shall run in accordance with Code section 85.30. 

A final report shall be filed by the defendants when this 
award is paid. A first repor t shall be filed immediately. 

Signed and filed this 20th day of August, 1982. 
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BEFORE THE IOWA INDUSTRIAL COHHISSIONER 

SIDNEY BITTEL, 

Claimant, 

vs. 

L. E. Hyers Co., 

Employer, 

and 

AMERICAN INTERNATIONAL 
ADJUSTMENT CO. , INC. , 

Insurance Carrier, 
Defendants. 

Pile No. 649368 

A R B I T R A T I O N 

D E C I S I O N 

This is a proceeding in arbitration brought by Sidney 
Bittel, the claimant, against his employer, L.E. Hyers Co., and 
the 1nsurance carrier, American International AdJustment Co., 
Inc., to recover addit1onal benefits under the Iowa Workers' 
Compensation Act on account of an inJury he susta1ned on September 
24, 1980. This matter came on for hearing before the undersigned 
at the Linn County Juvenile Court Facility in Cedar Rap1ds, Iowa 
on June 21, 1982. The record was considered fully submitted on 
that date. 

On October 10, 1980 defendants filed a First Report of 
Injury concerning the September 24, 1980 injury. 

The record consists of the testimony of the claimant and of 
Ed Rusho; claimant's exhibit 1, a stipulation of fact; and 
defendants' exhibit A, an investigating officer's report of 
motor vehicle accident with cover letter from the Coralv1lle 
Police Department. Both parties f1led briefs. 

ISSUE 

The issue to be determined is whether claimant sustained an 
1nJury in the course of and arising out of his employment. 

RECITATION OF THE EVIDENCE 

Claimant, a lineman for defendant employer for over two 
years, testified that on September 24, 1980 he arrived at 
Jerry's Standard Station in Coralville, Iowa at 7:45 a.m. 
Claimant explained that it was customary for the crew to which 
he was assigned to meet every morning at the Coralville location 
prior to leaving for that day's particular Job site. Re acknowledged 
that the formal working day (and pay) began at 8:00 a.m., but 
noted it was his understanding that the crew members were to 
arrive earlier for instructions and so that they could depart 
promptly from Coralville at 8:00 a.m. 

Claimant recalled that upon arrival at Coralville the 
morning of September 24, 1980 he searched for his sunglasses in 
the truck and in the "show up• w1thout success. Be told Ed 
Rusho, his foreman, that he was go1ng to purchase another pair. 
S1nce there were no sunglasses available at the Standard Station, 
claimant crossed Highway 6 to the '76 Station on the other side. 
After purchasing the sunglasses, claimant crossed the highway to 
return to the meeting site. As he approached the last of the 
six lanes, the eastbound right turn lane, at a time when the 
eastbound traffic was stopped at the intersection, a pickup 
truck moved from an eastbound through lane into the right turn 
lane knocking the claimant into Jerry's flower garden. (Claimant 
indicated he deliberately crossed the intersection about 120 
feet back from the intersection to avoid trampling the flowers.) 
According to the investigating officer's report accident occurred 
around 7:58 a.m. as claimant crossed the highway 175 feet from 
the intersection, and claimant was struck as described, thrown 
10 feet east, got up and walked into Jerry's Standard where he 
fell into the bushes. Claimant was taken to the University of 
Iowa Hospitals and Clinics for treatment of a broken hip and 
bruises. Claimant indicated he was off work recuperating from 
his injury until November 11, 1980. 

Claimant testified that he wears sunglasses on the job for 
safety reasons. Apparently, the claimant had experienced 
electrical sparks fly in his face on prior occasions. In 
general, he felt the sunglasses aided his vision in working 
outside in the sun. Be recalled that three other crew members 
on the date of injury wore sunglasses while working. Be acknowledged 
that defendant employer did not require the crew members to wear 
sunglasses, as it did require the employees to wear long pants 
and a shirt, and that he did not consider himself to be in the 
course of employment when purchasing the latter items. Re 
conceded that defendant employer does not provide sunglasses as 
they do hard hats. 

Ed Rusho, presently employed by defendant employer and 
foreman at Coralville on the date of injury, testified that 
although starting time was 8:00 a.m. he told his crew members 
that he liked to see their faces before 8:00 a.m. so that he 
knew who was available for each day's work. Be did not recall 
whether he talked to the claimant that morning before the 
accident because he was busy with paper work. He did remember 
that he was advised by another crew member that everyone had 
arrived. Be did not witness the accident. 

Hr. Rusho verified that sunglasses, unlike hardhats, are 
neither required nor provided by the defendant employer. He 
himself had no requirement that his crew members wear eye 
protection except when welding and doing metal chipping which 
were not involved in the work being done at the time of the 
injury. Hr. Rusho could not recall how many of the September 
24, 1980 crev wore sunglasses, but generally commented that the 
linemen are the ones who wear the sunqlasses. Be testified that 
he does not vear sunglasses but expla n d that as foreman he 

does not perform the same tasks as the linemen. (The undersigned 
observed that Hr. Rusho does wear glasses.) 

The parties stipulated that if claimant ' s injury arose out 
of and in the course of employment, claimant's rate of compensation 
is $256.48 per week, claimant has no permanent partial d1sab1lity 
related to his injury, claimant was temporarily totally disabled 
from September 24, 1980 through November 10, 1980, inclus1ve, 
and claimant is entitled to $938.17 in medical expenses. 

APPLICABLE LAW 

The claimant must prove by a preponderance of the evidence 
that his injury arose out of and in the course of his employment. 
Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 
(1967). Code section 85.3(1). 

Code section 85.61(6) states: 

The words "personal 1njury arising out of and in 
the course of the employment" shall include injuries 
to employees whose services are being performed on, 
in, or about the premises which are occupied, used, 
or controlled by the employer, and also injuries to 
those who are engaged elsewhere in places where 
their employer's business requires their presence 
and subjects them to dangers incident to the 
business. 

In Cedar Rapids Community Sch. v. Cad¥, 278 N.W.2d 298, 299 
(Iowa 1979), the Iowa Supreme Court explained the meaning behind 
and distinction between "in the course of• and "arising out of": 

•.• "in the course of• his employment. This element 
refers to the time, place and circumstances of the 
inJury. An inJury occurs 1n the course of employment 
when 1t 1s within the period of employment at a 
place the employee may reasonably be, and while he 
is doing his work or something 1ncidental to it. 
McClure v. Union, et al. Counties, 188 N.W.2d 283, 
287 (Iowa l97l). 

•.. arose "out of" his employment. This element 
refers to the cause and origin of an injury. Id. 
The inJury must be a natural incident of the work. 
This means it must be a rational consequence of a 
hazard connected with the employment. Musselman vs. 
Central Telephone Co., 261 Iowa 352, 355, 154 N.W.2d 
128, 130 (1967); Burt v. John Deere Tractor Works, 
247 Iowa 691, 700, 73 N.W.2d 732, 737 (1956). 

Absent special circumstances, an employPP who is injured in 
going to or coming from his/her place of work is e xcluded from 
coverage. Frost v. S.S. Kresge Co., 299 N.W.2d 646 (Iowa 1980); 
Farmers Elevator Co., Kingsley v. Hanning, 286 N.W.2d 174 (Iowa 
1979); Otto v. Independent School District, 237 Iowa 991, 23 N.W.2d 
915 (1946). 

. "(C)ases involving an injury from a highway accident suffered 
while enroute to or from work require a determination whether 
the employee was engaged in his employer's business at the time ••• • 
Pribtl v. Standard Electric Co., 246 Iowa 333, 339, 64 N.W.2d 
4381965). The Iowa Supreme Court elaborated upon such principle 
in Farmers, supra at 177: 

When faced on prior occas1ons with the argument 
that an injured employee's presence at the scene ot 
an accident was not "required,• this court has 
adopted a liberal interpretation of the •course of 
employment" criterion. We have thus said that 

[a)n injury occurs in the course of the 
employment when it is within the period of 
employment at a place where the employee 
reasonably may be in performing his 
duties, and wh1le he is fulfilling those 
duties or engaged in doing something 
incidental thereto. An inJury in the 
course of employment embraces all injuries 
received while employed in furthering the 
employer's business and injuries received 
on the employer's premises, provided that 
the employee's presence must ordinarily be 
required at the place of the injury, or, 
if not so required, employee's departure 
from the usual place of employment must 
not amount to an abandonment of employment 
or be an act wholly foreign to his usual 
work. An em~~oyee does not cease to be in 
the course o his em lo ent merei because 

1s not act 

in eres of his employe . 

Bushing v. Iowa Railway & Light Co., 208 Iowa 1010, 
1018, 226 N.W. 719, 723 (1929) (c1tations omitted, 
emphasis added). 

Whenever an employee leaves the line of duty, compensation 
coverage ceases. Walker v. Speeder Machine Corp., 213 Iowa 
1134, 240 N.W. 725 (1932). However, to disqualify the employee 
from compensation coverage, the departure from the usual place 
of employment must amount to an abandonment of the employment or 
be an act wholly foreign to the usual work. Crowe v. DeSoto Cons. 
Sch. Dist., 246 Iowa 402, 68 N.W.2d 63 (1955). After a deviation 
from the employment, if the employee returns to the course of 
the employment, and is then injured, such an injury is compensable. 
Crees v. Sheldahl Telephone Co., 258 Iowa 292, 139 N.W.2d 190 
(1965). 

ANALYSIS 

Defendants argue that the present case fits squarely within 
the going and coming rule and none of the well known exceptions 
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to such rule apply. Somewha t in the alternative, they argue 
that claimant's presence on defendant employer's premises before 
the accident is insignificant because claimant's unpaid e xcursion 
for a personal reason would come within the parameters of the 
going and coming rule. 

Defendants' emphasis on the going and coming rule 1s not 
persuasive. The fact that the claimant arrived early at the 
" show up• in accordance with his understanding that the foreman 
wanted the crew members t o arrive prior to 8:00 a.m. and the 
defense witness ' testimony corroborating such routine are 
significant. Claimant ' s testimony that he d id arrive at the 
"show up• at 7: 45 a.m. on September 24 , 1980 is btlleved. That 
Mr. Rusho did not actually remember claimant check ing in is not 
crucial insofar as he acknowledged that another employee advised 
him that all crew members wPre present. Furthermore, claimant 
did not arrive unreasonably early. See Griffith v. Cole Bros., 
183 Iowa 415, 165 N.W. 577 (1918). Hence, the facts o f this 
case do not lend themselves to analysis under the basic going 
and coming doctrine. 

Rather, claimant's action 10 leaving the • show up~ to secure 
a pair of sunglasses appears to be in the nature of an off 
premises break and in preparation for the wo~k day. Afte r 
noting that the claimant did not bring himself within an exception 
of the rule that off premises meals on employee ' s time ace not 
compensable, the Iowa Supreme Court in Halstead v. Johnson's Texaco, 
264 N.W.2d 757 (Iowa 1978) declined to state whether Iowa 
recognized an exception to the coffee break and lunch break 
situations where the employee proves the break was on company 
time. General ceview of l Larson, Wor kmen's Compensation Law, 
SS 15.50 and of lA, SS 21.00 et seq., suggests that when the 
inJury occurs off the defendant employer's premises during a 
break, the circumstances or worlt-relatedness of the activity 
must be scrutinized. However, wor k connected activity is not 
e xclusive of some ministration to the personal comfort and needs 
of the employee. Bushing, supra; Walker, supra. Likewise, the 
duration or other circumstances that restrict or limit the 
employee's freedom of movement during a break ace to be taken 
into consideration in assessing the i ssue at hand. Halstead, 
supra. 

The fact that defendant employer neither required nor 
provided sunglasses for the linemen does not obviate finding 
that claimant's attempt to secure sunglasses for what he deemed 
to be his health and safety in carrying out his employment 
duties was incidental to his employment. Claimant did not 
venture away from defendant employer ' s premises longer or 
farther than was necessary and essentially was available to 
leave from the "show up• for that day's assignment upon the 
foreman's command. That is, claimant did not abandon his 
employment. 

Clearly, even if claimant's action was viewed as a deviation 
for a personal errand, the fact that he was returning to the 
"show up• at the time of the injury would require a similar 
finding of compensability. Por decisions discussing deviation 
see Loren Achenbach v. Iowa Detartment of Public Safety and State 
of Iowa, Vol 1, Iowa 1ndustr1a Commissioner's Report, p. land 
Darrell A. Boettcher v. The Garst Com an and Em lo ers Mutual 

asua ty Co., 4t Biennia Report o the Iowa Comm ssioner, p. 47. 
~ 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

WHEREFORE, for all the reasons set forth above the undersigned 
hereby makes the folloving findings of fact and conclusions of 
law: 

FINDING 1. Claimant arrived at defendant employer's "show up• 
at 7:45 on September 24 , 1980 in accordance with his foreman's 
request that crew members be present prior to 8:00 a.m., the 
actual start of the working day, so he would know how many 
employees were available for assignment. 

FINDING 2. Claimant discovered he had misplaced his sunglasses, 
which he used for purposes of safety in his work as a lineman, 
and crossed the highway to purchase a pair at a gas station. 
Defendant employer did not require nor provide sunglasses. 

FINDING 3. 
the highway 
sunglasses. 

Claimant was struck by a pickup truck as he crossed 
to return to the "show up• after purchasing the 

FINDING 4. Based on the above findings, claimant completed 
arrival at a time and place specified by defendant employer and 
did not subsequently abandon his employment by crossing the 
highway to purchase glasses he deemed necessary to the safe 
performance of his work. 

CONCLUSION Claimant sustained an injury in the course of and 
arising out of his employment on September 24, 1980. 

ORDER 

TBEREPORE, it is ordered that the defendants pay the claimant 
six and six-sevenths (6 6/7) weeks of temporary total disability 
at the rate of two hundred fifty-six and 48/100 dollars ($256.48) 
per week. 

Compensation that has accrued to date shall be paid in a 
lump sum. 

Defendants are further ordered to pay unto the claimant the 
following medical expenses: 

Mach Ambulance Service 
Marshalltown Area Community 

Hospital 
Johnson County Emergency 

Ambulance 
University of Iowa 

Hospitals 
Medical Services (University 

of Iowa Hospitals) 

$ 80.00 

$ 47.50 

$ 74 .75 

$637.92 

$ 98.00 

Costs of the proceeding are taxed to the defendants. see 
Industrial Commissioner's Rule 500- 4 .33. 

Interest shall run in accordance wi th Code section 85 . 30. 

A final report shall be filed by the defendants when this 
award is paid. 

Signed and filed this 27th day of July, 1982. 

No Appeal 
LEE H. JACKWIG 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

CLARENCE A. BLEVINS, 

c1aunant, 

vs. 

WILSON FOODS CORPORATION, 

Employer, 
Self-Insured, 
Defendant. 

File No. 510678 

A P P E A L 

DECISION 

STATEMENT OF THE CASE 

Claimant appeals from a ruling on rehearing filed November 
24 , 1982 wherein the deputy determined claimant should be 
permitted to pursue a review-reopening wi th regard to a July 5, 
1978 inJury to his left knee only to the extent that there has 
been a change of condition subsequent to March 27, 1981. 
Claimant"s notice of appeal was filed December 15, 1982. 

The record in this matter consists of Industrial Commissioner 
File No. 510678 and all briefs and filing therein. Due to the 
subject matter of the ruling f r om which this appeal is taken, it 
is also necessary t o review Industrial Commissioner Pile No. 654196. 
The latter file outlines an arbitration between the identical 
parties as are involved in this appeal, and is currently pending 
final adjudication in the Supreme Court of Iowa. 

ISSUE 

Whether principles of res judicata and claim preclusion 
prohi bit claimant from maintaining an action in review-reopening 
concerning a July 5, 1978 inJury other than to merely show a 
change of condition subsequent to March 27, 1981. 

REVIEW OF THE RECORD 

Claimant suffered an injury to his left leg and knee on July 
5, 1978 while unloading packages of meat from a truck with a 
t wo-wheel cart. Claimant's heel caught as he was taking a two 
foot step from the truck down to the ground, resulting in a 
sprained knee and twisted leg. Workers' compensation benefits 
totaling $863.63 were paid to claimant over a period of three 
weeks and five days, the final payment being made on August 10, 
1978 . 

On November 25, 1980 claimant filed an arbitration action 
for an occupational disease of the back and both legs. The 
petition asserted severe pain and limita t ion of motion in the 
back and legs, and the date of inJury was stated to be August 4, 
1980. A hearing was completed on March 27, 1981 and claimant 
was denied benefits as the alleged occupational disease was 
found not to have arisen out of and in t he course of employment. 
Appeals to both the industrial commissioner and the district 
court ended in the same result. Judicial appeal is currently 
pending in the Supreme Court of Iowa. 

On Hay 21, 1981 claimant filed a new petition in review
reopening regarding the injury to his lef~ leg and knee on July 
5, 1978. 
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On July 30, 1982 defendant filed a motion to adjudicate law 
points and a motion for summary judgment. Defendant asserted 
that claimant had previnusly filed a petition in arbitration 
which sought compensation for injuries sustained during his 
employment at Wilson Foods, including those to the left lower 
e xtremity. Defendant prayed for a ruling that claimant be 
entitled to only one action, and thus that claimant be barred 
from bringing an action in review-reopening. 

In analyzing defendant's motions to adjudicate law points 
and for summary judgment, the deputy e xamined the doctrine of 
" issue preclus i on.• The deputy's ruling stated "this deputy ... 
cannot find as a matter of law that claimant is not entitled to 
bring a proceeding in review-reopening relating to his left 
lower e xtremity.• Defendant's motion for summary judgment was 
overruled. 

On September 15, 1982 defendant filed a petition for rehearing 
stating that the deputy had erroneously applied "issue preclusion• 
rather than "claim preclusion• i n her prior ruling. Oral 
arguments were heard, and in a November 24 , 1982 ruling the 
deputy found that the elements of claim preclusion were met. 
Defendant's motion for summary judgment was again overruled, but 
claimant's review-reopening regarding the July 5, 1978 injury to 
the left knee and leg was limited to showing a change of condition 
subsequent to Ha rch 27, 1981. (The arbitration hearing from 
which claimant was previously denied benefits for an alleged 
occupational disease was completed on Harch 27, 1981.) 

Claimant appeals this latest ruling by the deputy on the 
bases that his right to bring an action in review-reopening has 
been violated without due process of law and that the doctrine 
of claim preclusion was improperly applied. 

APPLICABLE LAW 

The Supreme Court of Iowa addressed the issue of claim 
preclusion in B & B AsEhalt Co . v. T. s. HcShane Co., 242 N.W.2d 
279 (Iowa 1976). At 2 6 the court cites the Restatement of 
Judgments for the following: 

Where a judgment on the merits is rendered in 
favor of the defendant, the plaintiff is precluded 
from subsequently maintaining an action on the same 
cause of action although he presents a ground for 
the relief asked other than those presented in the 
original action, except where the defendant's fraud 
or misrepresentation prevented the plaintiff from 
presenting such other ground in the original action. 

In a more recent case, Westway Trading Corp. v. River 
Terminal Corp., 31 4 N.W.2d 398 (Iowa 1982), the Supreme Court of 
Io"'o stated; 

Res judicata, in the sense of claim preclusion, 
applies only if the cause of action in the 1969 
litigation was the same as the present action. A 
cause of action is the same when the asserted 
invasion of rights is the same. A plaintiff is not 
entitled to a second day in court simply by alleging 
a ne w ground of recovery for the same wrong. In 
order to determine whether the cause of action is 
the same, we examine the protected right, the 
alleged wrong, and the relevant evidence. 

Section 85.26(2), Code of Iowa, states in part: 

Any award for payments or agreement for settle
ment provided by section 86.13 for benefits under 
the workers' compensation or oc~upational disease 
law or the Iowa occupational hearing loss Act 
(chapter 85B) may, where the amount has not been 
commuted, be reviewed upon commencement of reopening 
proceedings by the employer or the employee within 
three years from the date of the last payment of 
weekly benefits made under such award or agreement. 

Sect i on 86.14(2), Code of Iowa, states: "In a proceeding to 
reopen an award for payments or agreement for settlement as 
provided by sect ion 86.13, inquiry shall be into whether or not 
the condition of the employee warrants an end to, diminishment 
of, or increase of compensation so awarded o r agreed upon.-

ANALYSIS 

The sole issue to be decided on this appeal is whether the 
doc t rine of claim preclusion should be applied to limit the 
scope of review-reopening concerning a July 5, 1978 leg and knee 
injury. Claimant previously brought an arbitration action 

against defendant alleging that he had suffered from an occupa
tional disease in his back and both legs. The date of inJury 
stated in the petition for arbitration was August 4, 1980. 
Claimant later sought to bring a review- reopening action against 
defendant with regard to an inJury which did, in fact, occur on 
July 5, 1978. The date of injury stated in the petition for 
review-reopening was July 5, 1978. In order for the doctrine of 
claim preclusion to limit the scope of claimant's review-reopening 
to change of condition subsequent to the arbitration hearing, 
the review-reopening must be nothing more than a new grounds for 
recovery for the same claim or wrong. The issues of whether 
claimant suffered from an occupational disease on August 4, 1980 
and whether claimant has had a change in the condition of a 
sprained knee which resulted from a July 5, 1978 accident appear 
to be separate and unique. 

The simple fact that no occupational disease was found to 
exist in claimant's left leg on August 4, 1980 should in no way 
preclude him from presenting a case concerning the ultimate 
outcome of an injury which did occur in July 1978. While much 
of the evidence that claimant might wish to present at a review
reopening hearing may parallel that which was presented at the 
earlier arbitration hearing, the fact remains that the two 
claims are separate and distinct in time and form. The record 
indicates, and defendant in no way refutes, that claimant did 
suffer an industrial injury in July 1978 for which temporary 
workers' compensation benefits were paid. As only the August 4, 
1980 occupational aisease claim was litigated in the earlier 
arbitration, claimant must be permitted to pursue a review
reopening in its broadest sense and show whether the condition 
of the employee as a result of the July 1978 injury warrants an 
increase of compensation previously paid pursuant to the memorandum 
of agreement filed in conjunction with the July 1978 inJury. 

rINDINGS OF rACT 

l. Claimant suffered a work-related injury to his left leg 
and knee on July 5, 1978. 

2. That defendants filed a memorandum of agreement and paid 
three weeks and five days of temporary total disability benefits . 

3. On November 25, 1980 claimant filed an arbitration 
petition which alleged an occupational disease of the back and 
legs as of August 4, 1980. 

4. An arbitration hearing was completed on Harch 27, 1981, 
and claimant was subsequently denied benefits in that macter. 

5. On Hay 25, 1981 claimant filed a review-reopening 
petition concerning the July 5, 1978 injury to his left leg and 
knee. 

6. In an August 30, 1982 ruling, the deputy ruled that 
claim was •permitted as a matter of law to bring a proceeding in 
review-reopening relating to his left lower extremity.• 

7. On September 15, 1982 defendant filed for rehearing on 
the grounds that the deputy had failed to apply "claim preclusion" 
against claimant's request for review-reopening. 

8. In a November 24, 1982 ruling the deputy found that 
claimant's review- reopening should be limited in scope under the 
doctrine of claim preclusion, and would only consider change of 
condition subsequent to the conclusion of the arbitration 
hear1ng . 

9. That the arbitration claim, although alleging disability 
which in part included the area affected by the July 1978 
injury, was for a separate insult to the area distinct from the 
July 1978 injury. 

CONCLUSIONS OF LAW 

That claimant's review-reopening proceeding to show a change 
of condition which may warrant an increase in the compensation 
previously paid as a result of an injury received on July 5, 
1978 is not precluded by any matters adjudicated in the arbitra
tion proceeding alleging occupational disease on August 4, 1980. 

THEREFORE, it is ordered: 

That claimant be allowed to pursue a review-reopening 
regarding any change of condition from that previously compensated 
to his left leg and knee as a result of an injury on July 5, 
1978. 

Signed and filed th is 30th 

No Appeal 

day of Harch, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COHHISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMM ISSIONER 

LOUIS BOECKEHEIER, 

Claimant, 

vs. 

ARMSTRONG TIRE, 

Employer, 

and 

TRAVELERS INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

File No. 691919 

A P P E A L 

D E C I S I O N 

By order of the industrial commissioner filed December 29, 
1982 the undersigned deputy industrial commissioner has been 
appointed under the provisions of S86.3, Code of Iowa, to issue 
the final agency decision on appeal in this matter. Claimant 
appeals from an adverse arbitration decision. 

The record on appeal consists of the transcripts of hearing 
which took place on August 24 and August 30, 1982; claimant's 
exhibits l, 2, 3, 4, 5, 6, 7 and 8; and defendants' exhibit A, 
all of which evidence was considered in reaching this final 
agency decision. 

This decision will differ from that of the hearing deputy in 
that an award will be made. 

SUMMARY 

The arbitration decision contains a good summary of the 
facts. Basically, claimant's work at the employer's plant 
consisted of 12 hour days from November of 1981 until January 5, 
1982. During that time, he noticed some swelling in his groin 
and went to the plant nurse. The record was clear that the pain 
in claimant's groin was worse after a coughing spell. The plant 
nurse's testimony shows that it was her impression that the 
coughing had caused or aggravated the problem, which was diagnosed 
as a hernia by William P. Wellington, H.D. 

Claimant testified that the long hours of work, some of 
which involved lifting up to 80 pounds, also strained his groin. 
Claimant included his work as a part of the history given to Dr. 
Wellington. or. Wcllington•c opinion will bo di~CU550d bolow. 

ISSUE 

The issue presented is whether claimant sustained an inJury 
which arose out of and in the course of the employment. 

APPLICABLE LAW 

The hearing deputy's decision contains a statement of the 
applicable law, which statement is adopted herein and will not 
be repeated. (See hearing deputy's decision.) 

Another principle of law is applicable here, however. In 
Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980), 
the Iowa supremP court states at page 354 that "A cause is 
proximate if it is a substantial factor in bringing about the 
result ..•. It only needs to be one cause; it does not have to be 
the only cause.• The cour~ then refers the reader to Langford v. 
Kellar Excavating & Grading, Inc., 191 N.W.2d at 670 (Iowa mn. 

ANALYSIS 

The case is close , and it 1s understandable that the hearing 
deputy might not view the evidence In the same light as the 
undersigned deputy industrial commissioner. It is clear that 
the non-work connected coughing incident played a part in the 
acute symptoms of the hernia. This is brought out In both the 
evidence of the claimant and the employer's nurse, Nancy Wray. 

There 1s considerable evidence, also, that claimant's work 
from November 1981 until January 5, 1982 was a contributing 
factor. For example the transcript contains the following: 
•o. That's my question. When you would pick up a heavy item, 
the eiqhty-pound item, would that make you feel as bad as the 
coughing spell had made it feel? A. I would say, yes." 
(Hearing transcript, August 24, 1982, 11. 14-18, p. 27) That 
testimony, along with claimant's description of his work, shows 
that the work contributed to the acute symptoms. 

In a report of August 16, 1982, Dr. Wellington states: 
"These signs and symptoms [tender bulging mass in the right 
inguinal area) appear to be aggravated doing his work, that 
consists of some moderate lifting, pushing and tugging. • 

The transcript contains the f ol lowing: 

Q. Dr. Wellington, we lawyers like to find smoking 
guns. It ma kes our work easier. I guess what I'm 
asking you is that Is it more likely t han not t hat 
someone who had been involved in that continuous 
kind of strain and stress like Mr, Boeckemeier 
and I want reasonable certainty not absolute 
certainly (sic) -- is it more likely that the 
strain and the s tress of the work would cause or 
bring about the disabling hernia condition than one 
coughing spell? 

A. I'm talking about the averages. You will say 
t hat a man does work . That implies repeated effort. 
The chances of having it occur in secondary to 
repeated effort are higher than the chances of 
having it consecutive to severe coughing. (Hearing 
transcript, August 30, 1982, 11. 10-24, p. 14) 

This testimony certainly points to the work being a factor in 
the hernia. 

Claimant had surgery to repair the condition which had 
arisen. That condition, a hernia, is congenital or develop
mental and is pred i sposed to aggravation by such trauma as 
coughing or lifting. Considering all the testimony in the case, 
the evidence is legally sufficient to support an a ward, and the 
evidence is convincing that claimant's work was a substantial 
factor, one cause of his condition. 

FINDINGS OP FACT 

l. Between November 7, 1981 and January 5, 1982, claimant 
worked some 12 hour days, which work involved some lifting of 80 
pounds in his duties as a rubber cutter, utility man and tuber 
operating. 

2. In December 1981 claimant had a cold and cough, said 
cough, causing him pain in the groin. 

3. Claimant's work between November 7, 1981 and January 5, 
1982 also caused claimant pain in the area of his groin. 

4. Claimant had surgery for a hernia on January 21, 1982 
and returned to work without permanent impairment on March 5, 
1982. 

The parties stipulated that claimant was off work from 
January 5, 1982 until March 4, 1982 and that defendants were 
entitled to a credit for all payments made under the accident 
and sickness policy (Transcript, August 24, 1982, p. 4). 

CONCLUSION OF LAW 

Claimant sustained an inJury which arose out of and in the 
course of his employment on December 10, 1981 which resulted in 
temporary total disability only between January 5, 1982 and 
March 5, 1982. 

ORDER 

THEREFORE, defendants are hereby ordered to pay weekly 
compensation benefits unto claimant from January 5, 1982 through 
March 4, 1982, a period of eight (8) weeks, three (3) days, at 
the stipulated rate of t wo hundred fifty-one and 17/100 dollars 
($251.17), accrued payments to be made in a lump sum together 
with statutory interest at the rate of ten (10) percent per year. 

Costs of this action are taxed against defendants. 

Defendants are ordered to file a final report upon completion 
of payments. 

Signed and filed at Des Hoines, Iowa this 28th day of 
February, 1983. 

Appealed to District Court; 
Pending BARRY MORANVILLE 

DEPUTY INDUSTRIAL COM>1ISSI ONER 



REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COMM ISSIONER 

REGINA MAR IE BOUGHTON, 

Claimant, 

vs . 

ROBIN RAWLINGS, d/b/a 
THE BARN, 

Employer, 
Uninsured, 
Defendant. 

File No. 705515 

A R B I T P A T I O N 

I) E C I S I O N 

This is a proceeding in arbitration brought by Regina Marie 
Boughton, the claimant, against Robin Rawlings, d/b/a The Barn, 
her employer, who is found to be in violation of Section 87.1, 
Code of Iowa, to recover benefits under the Iowa Workers' 
Compensation Act by virtue of an industrial injury which occurred 
on Junr 3, 1982. 

Defendant employer was found to be in default by virtue of 
an agency order entered October 27, 1982. 

This matter came on for hearing on December 16, 1982 in 
Mount Pleasant, Iowa, and considered as fully submitted at the 
conclusion of the hearing. 

No court reporter was present at the hearing. 

Based upon the undersigned's notes of the proceeding, the 
followi ng findings of fact are made: 

1. That the claimant hPrPin became an Pmployee of the 
defendant employer on February 2, 1982, as a waitress, for which 
labor she received $90 per week in cash plus SIS in tips per a 
forty hour week. 

2. That on June 3, 1982, while the claimant was engaged in 
her normal duties for the defendant employer, claimant sustained 
an injury to her right leg when the defendant PmployPr playfully 
pushed her. 

3. That claimant's injury arose out of and in the course 
of her employment duties. 

4. That claimant was able to return to work on July 7, 
1982. 

5. That claimant sustained a five week period of temporary 
total disability. 

6. That during this five week period, clainant was unable 
to perform her normal duties at a second place of employment, to 
wit, "Chumleys Deli," for which labor she received S70 per werk. 

7. That this single person with no dependents had• cross 
weekly wage of $175 per week. 

8. That claimant's resulting weekly entitlement is found 
to be $107.38, 

9. That claimant's weekly entitlement has been wrongfully 
withhP)d. 

JO. That pursuant to Section 86.13, Code of Iowa, claimant 
as found to be entitled to an award of fifty percent of those 
weekly entitlements wrongfully denied her since July 1, 1982, or 
$53.69. 

11. That claimant has, as of the date of the hearing, 
suffpced no permanent 1mpaicment as a result of the industrial 
injury 1n question. (Claimant ' s exhibits 2 and 3.) 

12. That claimant's me~ical expen~es in~urred as necessary 
to trPat the injury remain unpaid. 

THFPEFOPE, IT IS CPOERFD that defendant pay the claimant 
five (5) weeks of temporary total disability at the weekly rate 
of one hundred seven and 38/100 dollars ($107.38) or five 
hundred thirty-six and 90/100 dollars ($536.90) plus fifty-thrcP 
and 69/100 dollars ($53.69) as penalty togrther with statutocy 
interest. Accrued benefits are payable 1n a lump sum. 

Defendant is further ordered to pay thP claimant the sum of 
ninety-five dollars ($95) in payment of her incurred medic~! 
e Yp<'nscs. 

There belnq no co~ts, none are assessed. 

Signed end filed this 7th day of January, 1983. 

No Appeal 
HELMUT HUELLFP 
DEPUTY INDUSTRIAL COMMISSICN£P 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

GARY L. BROWN, 

Claimant, 

vs. 

WILSON FOODS CORPORATION, 

Employer, 
Self-Insured 
Defendant. 

INTRODUCTION 

File No. 696308 

R E V I E W 

R E O P E N I N G 

0 E C I S I O N 

This is a proceeding in review-reopening brought by Gary L. 
Brown, claimant, against Wilson Foods Corpocation, self-insured 
employee, defendant, to recover additional benefits under the 
Iowa Workers' Compensation Act for an injury arising out of and 
in the course of his employment on February 18, 1982. It came 
on for hearing on March 14, 1983 at the Buena Vista County 
Courthouse in Storm Lake, Iowa. It was considered fully submitted 
at that time. 

The industrial commissioner"s file shows a first report of 
injury received March 3, 1982. A memorandum of agreement was 
filed on March 12, 1982. A final report shows the payment of 19 
weeks and 6 days of temporary total disability and of medical 
and travel expenses. 

At the time of hearing the parties stipulated to a r3te of 
$288.62. 

The record 1n this matter consists of the testimony of 
claimant and of Keith Garner, H.O., and claimant ' s exhibit 1, 
three return to work slips and the office notes of Dr. Garner. 

ISSUES 

The sole issue in this matter is claimant ' s entitlement to 
tempocary total disability for the period from April 19, 1982 to 
Hay 3, 1982. 

STATEMENT OF THE CASE 

Thirty-eight year old claimant who has been employed by the 
defendant for nearly 18 years testified that his usual job is 
tending casing machines. 

He recalled the circumstances surrounding his injury on 
February 18, 1982 thusly: He was carrying a vat of leaf lard to 
be dumped. He slipped and pulled something in his left shoulder. 
He was sent to Dr. Garner ' s office and he stayed off work. He 
was treated with physical therapy and pain pills. 

Claimant stated that under the union contract he was entitled 
to four weeks of vacation in 1982 two of which he scheduled from 
April 19 to Hay 3. He was married on April 17 and took a 
Caribbean honeymoon ccuise. He said that he returned from the 
trip for a scheduled appointment with Dr. Garner. 

Claimant remembered that he went for physical therapy on 
Tuesday, April 27 and Thursday, April 29. On Friday, April 30, 
Or. Garner provided him with a return to work slip for May 3. 

Claimant testified that he went to pick up his compensation 
check on Hay 3 and was told he got no check because he had been 
released by Dr. Garner. Claimant denied that he had been told by 
Dr. Garner that he was released when he was seen on April 13, 
that he had been given a release slip or that he had seen the 
release slip dated April 13. 

Claimant reported that he tried to return to wock on May 3. 
After laboring a half hour he went back to the doctor because 
his shoulder was bothering him. Dr. Garner subsequently arranged 
for him to be seen in Omaha. Claimant remained off work until 
August 9, 1982. 

Apparently an attempt was made to give claimant more vacation 
which he did not want because he had been off work with his 
in1ury. Claimant indicated he received full pay for the two 
weeks vacation period and weekly compensation for his other time 
off. Claimant denied any shoulder injury on his honeymoon or 
seeking medical attention during that time. 

Keith Garner, H.D., who practices medicine in Cherokee and 
who serves as company doctor for defendant testified that 
claimant was seen on April 13 for a check on his shoulder. The 
physician interpreted his notes as showing that he discussed 
with claimant claimant's return to work and gave a slip with the 
April 19, 1982 date on 1t to the claimant. He agreed that 
claimant was back on April 27 and was sent to physical therapy 
and that when he was seen on April 30 he was given a slip for a 
return on May 3, 1982. 

In explaining why two slips had been given, Dr. Garner said 
that he had discussed with claimant claimant's impending marriage 
and that as the marriage had no bearing on the return to work, 
claimant ordinarily would have gone back on April 19. However, 
when claimant felt he was unable to return to work when he was 
seen on April 27, he was given more physical therapy and a new 
slip for May 3. 

Dr. Garner agreed that claimant's shoulder was not in good 
shape 1 n April. 

Offered in evidence were three return to work slips, one 
dated April 13, 1982, for return on April 19, 1982; one dated 
April 30 for return on May 3, 1982 and one dated June 11, 1982 
for return June 14, 1982. 
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Medical records show clalmant was eeen ln Or. Garner's 
office on March 10, 1982 followlng an lnjury to his left shoulder 
three weeks before. 

Notes from April 13, 1982 indicate a return. On April 27, 
1982 claimant complained of being too sore to work . On April 
30, 1982 the return was set for Hay 3, 1982. On that date 
claimant reported his Inability to work and he was referred to 
another physlc1an. 

APPLICABLE LAW ANO ANALYSIS 

The sole Issue 1n thla matter la claimant's entitlement to 
temporary total disability for the time trom April 19, 1982 
through Hay 2, 1982. 

Iowa Code section 8S . ll(l) provides, 

Except as provided 1n subsection 2 of thla 
section, the employer shall pay to an employee for 
tnjury producing temporary total dtsability week ly 
compensation benefits, as provided in section 8S.l2 

until the employee has returned to wor k or ia 
medically capable of returning to employment 
substantially similar to the employment in which 
the employee was engaged at the time of injury, 
whichever comes !trot. 

Huch has bPen made in th1a matter over what the doctor and 
the claimant discussed and whether or not claimant was told he 
could return to work on April 19 or was given a return to work 
allp at the time ot his visit on April 13. The testimony 1a in 
conflict and this deputy industrial collll!ll ■sioner docs not 
believe a resolution of that conflict ta necessary to the 
decision 1n this matter . See Ward v. Iowa Department of Trana
eortat1on, 304 N.W.2d 236 (Io" a 1981J. The bottom line herein 
ts that claimant was unable to wor• during that ttmc prrlod. Or. 
Garner's notes Indicate claimant was seen trom March 10 to April 
13 on a regular basis. Dr. Garner's testimony was that claimant's 
shoulder " as not in qood shape durlnJ the month of April. No 
evidence was presented as to any Intervening i~ctdenta. When 
claimant attempted to rcturr to wor k on Hay 3, 1982 he waa 
unable to do ao. With the benefit of htnd sight It 1a perfectly 
clear that the claimant dld not return to work on April 19 and 
tn light of enouin9 events was not medically capable of returning 
to employment substantially similar to hla employment at that 
time. 

Claimant'• vacation pay 1s a separate entity from his 
workers' compensation payment. He has earned his vacation pay 
through hie service to hts employer. Receipt of one does not 
e xclude the other. 

l'INOINCS OF FACT 

WHEREFORE, IT IS FOUNDS 

That on February 18, 1982 claimant Injured hia left shoulder 
while he waa wor k ing on defendant ' s premises carrying a vat of 
leaf lard. 

That as a result of h1s Injury claimant was treated by Keith 
Gorner, H.O., with physical therapy and pain pills. 

That Or. Garner signed a return to work allp on Aprtl 13, 
1982 indicating claimant could return to work on Apr ti 19, 1982, 

That claimant was on vacation from April 19, 1982 through 
May 2, 1982 and received vacation pay. 

That the condition of claimant ' s shoulder 1n April of 1982 
was not good. 

That claimant was treated on a continuing basis In March and 
April of 1982. 

That claimant saw Dr, Carner on April 27 at which time moro 
physical therapy was prescribed. 

That on April 30, 1982 or. Carner provided claimant with• 
return to work slip for May 3, 1982. 

That claimant attempted to return to work on Hay 3, 1982, 
but he was unable to do so. 

That on Hay 3 claimant was referred to another physician. 

That claimant remained off work until August of 1982, 

CONCLUSION 01' LAW 

THEREFORE , IT IS CONCLUDED: 

That claimant wao entitled to temporary total disability 
benefits for the period from April 19, 1982 through Hay 2, 1982. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendant pay unto claimant t wo (2) woeka of temporary 
total disability benefits for the period from April 19 , 1982 
through Hay 2, 1982 at a rate o! two hundred eighty eight a nd 
62/100 dollars ($288.62). 

That defendant pay lnteroat pursuant to Iowa Code sec t ion 85.30. 

That defendant pay coats of these proceedings as set out in 
Industrial Coffltlllasloner Rule 500- 4.33. 

That de fendant file a fina l report in th i rty (JO) days . 

Signed and filed this ~ day of Ma r ch, 1983. 

No Appeal 
JObttH ANN HIGGS 
DEPUTY INDUSTRIAL COMM ISSIONER 

BEFOPE THE IOWA INDUSTRIAL COMM ISSIONER 

OCNALD 8UPCETT, 

Cla 11nont, 

vs. 

HAN AN SO CORP,, 

Employer, 

and 

File No. 503945 

APPEAL 

N£W HAHPSHIPE INSURANCE CO., 

Inaurance Carrter, 
D<'fendants. 

0 E C S I O N 

By order ot the 1ndustr1al co~m1ss10ner tiled June 30, 1982 
the unders1gn<'d deputy lndustrtal comm1ss1oner has been appointed 
under the prov1a1ons of S86.3, Code of Iowa, to issue the final 
agency dec1aion on appPal tn this matter. Detend•nts appeal 
trom an adverse rev1ew-reopen1ng decision. 

The record on appeal consists of the transcript of t he 
hearing; claimant's exhibits l through 59; defendants' e xh1b1ts 
A, B, Cando, all of which evidence was considered as a part of 
reach1n9 t his final agency decision . (The deposition of Dr. A. 
Ivan Pak1am waa claimant's e xh1b1t 371 t he depoaitton of clatmant 
was cla1mant'a exhtblt 40.J 

The reault ot this final agency dec1s1on wi l l be the same as 
that reached by the hearing deputy. 

SUMMARY 

On July 18, 1978, while dr1v1ng a truck for the employer on 
Highway 30 1n Nebraska, claimant lost control of the vehicle and 
It overturned. As a result of the accident, clatmant received 
very serious 1njur1ea1 

1. Crush wounds, lower extremities and left tlank . 
2, Thud d .. grel' burns, s k in, knees, bilateral. 
3. OevltalizPd solt tlssun, kne"•• b1lateral, 
4. Posatbl., rup t ure, left suprapatellar tl'ndon. 
(Claimant'• exhibit 8) 

Claimant 's e xhtblt 59 lists hia surger1"s1 

7-28-78----Extenaive DPbrldement ot tissue with 
attempted closur" of knee Joint. 

8-4-78-----Further debrldl'ment of woundv with 
trimming of bone and delay ol thigh 
ti ape. 

8-25-78----Debr sdement ot groin area •nd ot gran
ulating area& ov~r knees, and covPr ot 
split-akin gra f t taken trom the legs. 

3-9-79-----Delay of flap on lvlt lrg. 

3-22-79----Further delay ot tlap on lett log. 

J-30-79----1ranefrr of flop on lett leg to cover 
knee joint, Orbr1dem~nt of knee joint 
and trimming ot bones, Split-ak in gratt 
to r xpos~d muscle over laternl ~act ot 
knP~ jotnt, and pigskin to donor sites 
on th1qh, 

I 
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4-10- 79-- --Debridement and removal of sutures and 
of remaining bad areas, and immobili
zation fo (sic) knee and ankle in 
long-leg cast. 

7-20-79----Delay of right flap on back of calf. 

8-9-79-----Debridement of right knee, transfer of 
flap, grafting of lateral part of the 
flap, harvesting of split-skin grafts 
from the right thigh, and setting up of 
irrigation apparatus for right knee. 

3-17-80----Advancement flap to right knee. 

9-23-80----Adjustment of local flaps on both knees. 

Likewise as a result of the injuries, claimant was hospitalized 
a total of eight times and treated by nine different physicians. 

Both G. Charles Roland, M.D., a qualified orthopedic surgeon, 
and Thomas 8. Summers, M.D., a qualified neurosurgeon, believe 
claimant to be unable to work ever again. 

Dr. Roland states such to be the case because claimant has a 
problem with lymphedema in his legs while sitting and that 
claimant cannot work while standing •for obvious reasons.ft 
(Claimant's exhibit 35) Dr. Summers believes claimant cannot 
work again because of the •post traumatic residuals afflicting 
him.• (Claimant's exhibit 7) Dr. Summers' report summarizes 
claimant's cond1t1on: 

There is severe atrophy involving both thighs and 
due to massive and extensive loss of soft tissue. 
In this regard, the deformity and atrophy 1s much 
more severe on the left side. The skin of the 
thighs and legs is dry and scaling. The lower legs 
are edematous and the left more so than the right. 
There is extensive scar formation involving both 
thighs and both calves. 

X-ray examination of the knees was carried out 
and with the following interpretation of the 
radiographic films submitted: 

"PIGHT KNEE: The right patella is 
absent. The medial aspect of the JOint 
space is slightly narrowed and early 
degenerative arthritic changes are present. 

LEFT KNEE: The left patella is absent. 
There is considerable deformity of the 
articular surfaces of both the femur and 
the tibia. This apparently is related to 
post operative change in which the medial 
condyle of the femur was partially removed." 

CLINICAL IMPRESSION: Post traumatic deformity 
and motor weakness involving both lower extremities 
of severe degree as narrated above. 

A. Ivan Pakiam, M.D., a qualified reconstructive plastic 
surgeon, rates claimant's permanent partial impairment at 60\ of 
the body as a whole plus an extra 15\ for possible future 
complications. (Claimant's exhibit 37, deposition of A. Ivan 
Pakiam, pp. 11 and 23; claimant's exhibit 24, a report of Dr. 
Pakiam) 

Claimant's disability is severe but confined to his legs. 
It is important to consider Dr. Pakiam ' s testimony in this 
regard: 

Yes. I think the most important thing to consider 
with regards to Mr. Burgett now is that he is in 
the knee braces. And the whole idea of this -- it 
should immobilize those knee joints, because they 
have been badly damaged and he is in danger certainly 
of developing osteoarthritis in that joint if it's 
moved. Ouite apart from the fact that both knee 
Joints are completely unstable. There are no 
ligaments holding them. It's only my skin flap 
preventing that from go1ng on to infection and 
possibly amputation. So, he would have to wear 
those braces all the time. And the other problem 
that Mr. Burgett has developed now is lymphadema. 
This being a condition where the leg is s wollen, 
particularly at the end of the day, and it really 
doesn't take very much before the leg swelling 
occurs. In fact, I've been real worried about him 
and sent him to see a dermatologist with regards to 
this. He has developed some skin changes that 
could possibly go into recurrent skin infection or 
cellulitis if this problem--and we have experienced 
with other patients a chronic lymphadema. This 
could land Mr. Burgett in the hospital for a week 
every month or even more often. So, that would be 
the thing I'd worry about in this particular 
patient. (Pakiam dep. pp. 13-14) 

Dr. Pakiam testified further that if claimant had a desk job, he 
would have to put his feet up every hour for about 10 or 15 
minutes. (Claimant's exhibit 37, p. 14) 

Cla,mant's background shows that he is a high school graduate 
and a veteran of military service, which included attending a 
clerk typist school in the Army. At thP time of the hearing, he 
was age 39. His most extensive employment was at Delavan in Des 
Moines from 1963 to 1977 where he was a machinist. Be had 
worked for the employer Man An So Corp. for only some three 
months when the accident happened. 

There was extensive testimony in the file by Deanna Hardin, 
a rehabilitation specialist, as to wh~ther claimant could 

perform certain jobs. Among those listed in defendants' exhibit 
3 and discussed in the transcript, pp. 162 and following , were 
accountant and bookkeeper, proofreader, accountant and billing 
clerk, telephone operator, watchguard, production assembler, 
packager, insurance rater, and a credit clerk. 

ISSUES 

The hearing deputy held that claimant was permanently and 
totally disabled and that he should draw weekly compensation 
benefits for the period of his disability. 

On appeal defendants argue that claimant ' s maximum entitlement, 
in any case, is 500 weeks under the applicable code section, 
S85.34(2)(s). Defendants argue further that the hearing deputy 
erroneously included considerations of the depressed economy in 
determining whether or not claimant was employable. Finally, 
defendants argue that the facts do not show claimant to be 
permanently and totally disabled. 

On appeal claimant argues that defendants should not be 
allowed to argue the exclusiveness of the 500 weeks schedule of 
S85.34(2)(s) because that issue was not in question at the time 
of the hearing. Claimant further argues that the loss of two 
members may entitle claimant to permanent and total disability, 
and the claimant argues, finally, that the facts show his 
disability is permanent and total. 

APPLICABLE LAW 

Before S85.34(2)(s) was amended by the 65th General Assembly 
it read: "The loss of both arms, or both hands, or both feet, 
or both legs, or both eyes, or any two thereof, caused by a 
single accident, shall equal a permanent total disa~ility, and 
shall be compensated as such." (1973 Code of Iowa) Section 
85,34(2)(s) now reads: 

The loss of both arms, or both hands, or both 
feet, or both legs, or both eyes, or any two 
thereof, caused by a single accident, shall equal 
five hundred weeks and shall be compensated as 
such, however, if said employee is permanently and 
totally disabled he may be entitled to benefits 
under subsection 3. (1981 Code of Iowa) 

The last unnumbered paragraph of ~85.34(2) allows for permanent 
partial disability to be paid. 

Section 85.34(3), The Code, states that compensation for an 
injury causing permanent total disab1l1ty is payable during the 
period of that disability. 

Claimant has the burden to prove the extent of his disability. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 
(1963). 

Industrial disability is reduction of earning capacity and 
not mere functional impairment. Such d1sability includes 
considerations of functional impairment, age, education and 
relative ability to do the same type of work as prior to the 
inJury. Id, at 1112 and Martin v. Skelly Oil Co., 252 Iowa 128, 
106 N.W.2d95 (1960). Also see Blacksmith v. All-American, Inc., 
290 N.W.2d 348 (Iowa 1980) and Mcspadden v. Big Ben Coal Co., 
288 N.W.2d 181 (Iowa )980). In Webb v. Lovejoy Construction Co., 
a decision by the industrial commissioner dated October 20, 
1981, he held that a local economic situation which lowered 
employment opportunities should not entitle claimant to additional 
compensation for industrial purposes. 

Rating of permanent losses of such scheduled members of the 
body is determined by loss of function not earning capacity. 
Function is the normal or characteristic action of the member. 
Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 
(1961); Henderson v. Iles, 250 Iowa 787, 96 N.W.2d 321, 324 
(1959); Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 
(1943); Soukup v. Shores Co., 222 Iowa 272, 268 N.W, 598 ( 1936); 
Diederich v. Tri-City Railway Co., 219 Iowa 587, 258 N.W. 899 
(1935). 

ANALYSIS 

Claimant argues that defendants should not be allowed to 
bring up the issue of claimant being restricted to the 500 weeks 
schedule of S85.34(2)(s). However, as defendants point out the 
question from the beginning has been the extent of claimant's 
disability, and, since that is the overall question, any issue 
of statutory interpretation pertaining thereto would be arguable. 

Defendants argue, ably, that since 1974, recovery under 
585.34(2)(s) has been restricted to 500 weeks. Defendants go on 
to cite certain propositions of statutory construction. Prior 
to 1973, a claimant could receive partial industrial disability 
by combining the contents of subsection (s) with that of the 
last unnumbered paragraph of 585.34(2) which allowed permanent 
partial disability to be paid. The effect of amending subsection 
(s) was to remove the possibility of receiving partial industrial 
disability and to remove the absolute mandate that total loss of 
two maJor members would result in permanent total disability. 
The amendment did not change the wording of subsection (s) to 
show that only fulr-Toss of both members could entitle claimant 
to benefits for permanent and total disability. 

Therefore, claimant's severe but partial disability to his 
legs may entitle him to benefits tor permanent and total dis
ability but only if he can show a complete loss of earning 
capacity. The next question is one of fact, namely whether or 
not the evidence supports an award of permanent total disability. 

The cause of claimant's disability, of course, is the very 
serious and disabling injury which occurred on July 18, 1978. 
The above summary should give a good idea of the sheer severity 
of the injury and subsequent functional impairment. The photo
graphic exhibits, claimant's exhibits 41-57, reinforce the 
doctors• descriptions of claimant's impairment. 
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It is perhaps true that ors. Summers and Roland invade the 
province of the industrial commissioner when t hey state that 
claimant is unabl e to work. Nevertheless, their other evidence 
is descriptive and not phrased in terms of an opinion. That 
evidence shows claimant can walk only with e xtreme difficulty 
and cannot sit for extended periods of time without relief. 

Dr . Pak iam, the plastic surgeon, reinforces the problem of 
claimant ' s having a sit-down job. Dr . Pak iam's estimat e of 
functional impairment is taken t o be 60% because the e xtra 15\ 
is for the fu t ure and therefore speculative. Whether the 
impairment is viewed as to the clinical descriptions of the 
three doctors or arithmetically as 60%, it is extremely serious. 

That impairment was suffered by a man who appears to be of 
average intelligence and education. There is evidence that he 
could perform certain basically sedentary activities. But, 
realistically, such an eventuality does not seem feasible. 

The hearing deputy's decision , which was dated April 20, 
1982, referred to a currently depressed job market. It would 
appear, considering the industrial commissioner's ruling in Webb 
v. Lovejoy, current economic conditions should not form a pa~ 
of industrial disability. Therefore, such conditions were not 
taken into consideration in the making of this final agency 
decision. Taking account of the various elements of industrial 
disability, therefore, it is found that claimant is entitled to 
benefits under S85.34 (3) so long as his disability shall last. 

FINDINGS OF FACT 

On July 18, 1978, claimant was driving a truck for the 
employer on Highway 30 in Nebraska and sustained admitted 
industrial injuries when the truck overturned . 

Those 1njur1es were crush wounds, lower extremities and left 
flank; third degree burns, s kin, knees, bilateral; devitalized 
soft tissue, knees, bilateral and, possible rupture, left 
suprapatellar tendon. 

As a result of the injuries, claimant under went multiple 
surgeries and hospitalizations. 

Also as a result of the injuries claimant has a very severe 
functional impairment. 

Claimant's functional impairment is restricted to his legs. 

Claimant's adult work has been mostly as a machinist (1 4 
years) and as a truck driver for about three months. 

Cla1m3nt is & high school graduAtP and went to clerk typist 
school in the Army. 

Be was 39 years old at the time of the hearing. 

CONCLUSION OF LAW 

On July 18, 1978, claimant sustained injuries which arose 
out of and in the course of his employment and which resulted in 
permanent and total disability and entitles claimant to benefits 
under sections 85.34(2)(s) and 85.34 (3). 

ORDER 

Defendants are hereby ordered to pay weekly compensation 
benefits unto claimant at the rate of one hundred thirty-six and 
34/100 dollars ($136.34 ) per wee k commencing on July 18, 1978 
for the period of his disability, accrued payments to be made in 
a lump sum together with statutory interest. 

Defendants are to receive credit for compensation previously 
paid. 

Costs of this action are taxed against defendants. 

Signed and filed at Des Hoines, Iowa this 30thday of 
November, 1982. 

No Appeal 
BARRY MORANVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRI AL COMNISSIONER 

LOIS CAMPOLO, Surviving Spouse 
of Charles Campolo, and 
dependent minor children, 

Claimants, 

VS. 

BRIAR CLIFF COLLEGE, 

Employer, 

and 

UNITED STATES FIDELITY 5 
GUARANTY CO. , 

Insurance Carrier, 
Defendants. 

File No. 669181 

A P P E A L 

D E C I S I O N 

STATEMENT OF THE CASE 

Defendants appeal from a proposed decision in arbitration 
wherein claimants (the surviving spouse and dependent children 
of Charles Campolo) were awarded weekly death benefits, emergency 
room treatment costs, and a burial benefit. Defendants' notice 
of appeal was filed December 3, 1982. 

The record on appeal consists of the hearing transcript 
which contains the testimony of Lois Axline Campolo, Barbara Ann 
Redmond, James Patrick Redmond, Ward Tom Wells, Paul Weber, 
James Nadsen, Timothy Weiler, Louis Agnese, Jr., Eugene N. Berbek, 
N.D., Sharon L. Bradshaw, Charles J. Bensman, and Sister Margaret 
Wick: c laimants' e xhibits l through 3, 6 through 12, 14 through 
33 and 36 (claimants ' e xhibits 14, lS, 17, 18, 19, 20, 22, 24 , 
and 36 were received subject to defendants' obJections); defendants' 
e xhibits A through Land 0; the depositions of Dr. Paul From, 
Liberato A. Iannone, K.D., and Ronald A. Draur, N.D., in their 
entirety; the partial depositions of Charles Bensman, Bruce 
Weise, and Ward Tom Wells as specified in claimants' designation 
of certain evidentiary matters offered at hearing; defendants' 
answers and supplemental answers to claimant s' interrogatories 
as specified in claimants' designation of certain evidentiary 
m~ttcrc offered at heating: and the briefs and filing~ of all 
parties on appeal. On June 1, 1982 defendants filed an obJection 
to claimants' designation of certain evidentiary matters offered 
at hearing which was overruled in the deputy"s November 18, 1982 
arbitration decision. 

ISSUES 

Defendants' stated issues on appeal are as follows: 

1. That the November 18, 1982 arbitration decision is in 
error as a matter of law for the reason that the deputy's 
findings of fact are not supported by substantial evidence in 
the record. 

2. That the November 18, 1982 arbitration decision is in 
error for the reason that the findings of fact are irrelevant 
and immaterial to any issues of the case. 

3. That the November 18, 1982 arbitration decision is in 
error as a matter of law for the reason that claimants failed to 
carry the burden of proof. 

4. That the deputy's November 18, 1982 decision is in error 
for failing to find that the deceased's preexisting heart 
condition was the sole and proximate cause of his death. 

5. That the deputy's November 18, 1982 decision is in error 
for failing to make a finding of fact or finding of law that an 
injury was sustained which caused death 

6. That the November 18, 1982 arbitration decision is in 
error as a matter of law in the admission and consideration of 
testimony which would be inadmissable as being irrelevant, 
immaterial, and with no proper and sufficient foundation to the 
extreme preJudice of the defendants. 

REVIEW Of' THE EVIDENCE 

The record establishes that at the ti■e of the arbitration 
hearing the parties stipulated that the funeral and hospital 
bills were fair and reasonable (Transcript, p. 3). 

Claimants in this action are Lois Axline Campolo who wa s 40 
years old at tbe time of the hParing, and her three ■inor 
children (Andrea, age 14; Charles, age 13: and Damon, age 11). 
When reference to claimant in the singular it shall refer to 
Lois. Lois Ca111Polo met Charles Campolo, deced~nt, at Western 
Michigan University in 1964 and they were married August 7, 1965. 
They moved to Sioux City, Iowa in 1966 where decedent worked as 
director of counseling services at Briar Cliff College during 
the following three years. The Ca;::polo fa■ily aoved to Ohio in 
1969, where decedent was in business with his brother for 
approximately one year. Decedent then wor«•d at a variety of 
Jobs including substitute teaching and driving a truck until 
returning to Sioux City in 1972. Decedent began teaching in the 
Briar Cliff department of psychology, vhere he renained e,aployed 
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until his death in March 1981. Lois Campolo was also employed 
at Briar Cliff College in March 1981, her title being director 
of counseling and career development. (Tr., pp. 53-59) 

Claimant testified that decedent's working hours at Briar 
Cliff would often vary depending upon whether he was teaching 
weekend continuing education classes, handling seasonal coaching 
duties, or was involved in various campus activities. She 
testified that classes generally began at 8:00 a.m., and that 
nigh t classes were often held at Briar Cliff. In addition to 
his class room duties and responsibilities, claimant testified 
that decedent served on various faculty committees and had been 
named faculty chairman t wice. Be also participated in lecture
concert events, oral presentations, counseling with students, 
student meetings, recreational activities, and seminars. 
Claimant t estified that decedent seemed to be involved in 
• everything and anything that would involve students and the 
college. • (Tr. , pp. 59-64 ) 

Claimant noted that the Briar Cliff facu l ty was encouraged 
by the administration to become involved in student life activities 
In part icular she recalled an address by Charles Bensman, 
President of Briar Cliff College, to the faculty body encouraging 
its members to participate in as many activites as possible, and 
to get involved wi th the students and t heir activities on the 
campus outside of the teaching and classroom situation. (Tr., 
pp. 67-68) 

Claimant recalled the e vents o f March 26, 1981 as follows: 
Decedent had gone t o work at approximately 9:00 a.m. Claimant 
did not know whether decedent had returned home for lunch, but 
noted that he was home for dinner at 5:00. Decedent had commented 
that he was ti r ed, bu t left for the campus at 7:00 or 7:15 that 
evening t o participate in an intramural basketball game between 
the faculty team and a student team. Decedent had been encouraged 
to play in the 7:30 game by other faculty members on the team. 
Claimant was contacted between 8:00 and 9:00 that evening with 
the news t hat decedent was choking. Decedent was transferred to 
St. Luke's Hospital where he died later that evening. (Tr., pp. 
70-74, 92-95) 

Claimant recalled that decedent had been diagnosed in 1973 
as having a heart murmur, and also that he had suffered from 
rheumatic fever as a child. She testified that decedent was not 
on any medication at the time of his death. (Tr., pp. 80-82) 

Claimant testified that the physician decedent regularly saw 
was Paul A. Pee, H.D . Records from Dr. Pee show that he first 
saw decedent on Febr uary 26, 1968 at which time aortic stenosis 
was found. Decedent was next seen by Dr. Pee in November of 
1972 after complaining of dizziness. At that time decedent was 
referred to A. Clar k Byden, M.O. (Claimant's Exhibit 29) 

In a letter dated February 13, 1973 or. Hyden reported the 
findings of his examination of decedent to Dr. Pee: 

Bistorically, the interesting thing is that this 
young man developed rheumatic fever at the age of 
nine. A murmur was heard at that time. Be was 
diagnosed as having aortic stenosis and apparently 
later was having mitral valvular lesions. Bis 
activity level is quite good although he has had 
several spells in which he has become lightheaded 
for a short period of time. Be has no evidence of 
failure at a l l. On e xamining his heart I did not 
hear the mitral valvular murmurs either. I do hear 
a Gr ade III aortic sys t olic murmur, heard loudest 
at the base and transmitted to the upper chest and 
neck vessels. I can hear no decrescendo diastolic 
murmurs nor apical dias t olic murmurs. There is a 
systolic murmur at the apex but I think it is 
transmitted from the base. There is an apical 
systolic click also. He has no heaves or thrills. 
The peripher al pulsations are within the range of 
normal although his blood pressure, upper extremities, 
is 100/60. I question that t his man has rheumatic 
heart disease. Aortic valvular lesions at age nine 
would be extremely unusual. It is more likely that 
he has a congenital aortic valvular lesion. (Cl. 
Ex . 29) 

De. Byden arranged for further evaluation of decedent at the 
Mayo Clinic from March 21 to March 23, 1973. In a March 28, 
1973 letter M. c. Cody, H.D., reported the findings of the 
evaluation at the Mayo Clinic: 

Physical examination revealed a pleasant, 
slightly tense man wi th a blood pressure of 110/75, 
a weight of 159 pounds, and a height of 67.l inches. 
The jugular venous pressure was normal. The 
carotids were rather deeply imbeded in his neck, 
but the upstroke felt normal. The apex was in the 
fifth intercostal space in the mid clavicular line 
and felt normal. First and second heart sounds 
were normal. There was a grade 3/6 systolic 
ejection murmur at the right upper sternal border 
heard down into the apex and also into the carotids. 
There was an ejection click heard closer to the 
apex. I could hear no diastolic murmurs. The 
murmur was reduced by the valsalva maneuver, and 
there was no apical murmur of mitral valve disease 
after either e xercise or amyl nitrite. 

An ecocardiogram was performed which demonstrated 
normal mitral valve motion. A chest x-ray and 
fluoroscopy were entirely within normal limits as 
was an elect rocardiogram. 

The patient was also seen in consultation by Or. 
J. A. Callahan of the Department of Cardiovascular 
Diseases who felt that the murmur reflected a 
benign aortic outflow murmur without significant 
stenosia. It was suggested that e be followed on 

a routine yearly basis, and that he use subacute 
bacterial endocarditis prophylaxis should he 
undergo any dental procedures or minor surgical 
procedures. There were no restrictions placed upon 
his physical activities, and no medications appear 
to be necessary. (Cl. Ex . 29) 

Dr. Holdiman, who received the referral of claimant from the 
St. Luke's Hospital emergency room on March 26, 1981 recorded a 
history of decedent as having had rheumatic heart disease for a 
long period of time, multiple murmurs, and according to his wife 
some chest tightness and numbness in his left arm. Or. Boldiman's 
impression was: 

1. Cardiac arrest secondary to rheumatic heart 
disease with electrical mechanical dissociation. 

2. History of rheumatic heart disease. 
(Cl. Ex. 29) 

An autopsy performed on the morning of March 27, 1981 
produced the following diagnoses and summary: 

GROSS AUTOPSY DIAGNOSES: 

l) Clinical history of rheumatic heart disease. 
2) Calcific stenosis of aortic valve, markeJ. 
3) Hacked pulmonary congestion and edema. 
4) Fractured sternum and ribs (2-5 bilaterally). 
5) Bemopericardium, mild (iatrogenic). 
6) Visceral congestion. 

MICROSCOPIC DIAGNOSES: 

1) Calcific stenosis of aortic valve, marked. 
2) Focal intimal proliferation and degeneration of 
ascending aorta (jet lesions). 
3) Hacked pulmonary congestion with intra-alveolar 
hemorrhage. 
4) Harked pulmonary edema. 
5) Chronic passive congestion of visceral organs. 

SUMMARY: The death in this 40-year-old white male 
is related to the marked calcific aortic valvular 
stenosis, which is clinically secondary to rheumatic 
heart disease. A cardiac arrhythmia is the most 
likely cause of death secondary to the aortic 
valvular stenosis, which resulted in compromised 
coronary perfusion. (Cl. Ex. 26, Defendants Ex. B) 

The autopsy on decedent was performed by Eugene N. Herbek, M.O., 
who testified that he obtained a history of decedent from the 
outpatient record. Be testified that the most striking abnormality 
revealed by the autopsy was a calcified aortic valve, and that 
calcific stenosis of the aortic valve had been present for a 
duration of months to years. Be explained that the aortic valve 
is located at the base of the heart and origin of the aorta, and 
its purpose is to stop the back flow ot blood into the heart. 
De. Herbek found decedent's aortic valve to be markedly thickened, 
a condition which would allow the back flow of blood from the 
aorta into the ventricular chamber of the heart. This would in 
turn cause increased work load on the left side of the heart and 
increased pressure within the left ventricle due to the increased 
amount of blood in the left ventricle. Dr. Herbek elaborated: 

lilt's been shown ••. that severe calcific aortic 
stenosis, due to the fact that the aortic valve was 
responsible for profusing coronary arteries, 
pcov1ding the heart with oxygen -- the aortic valve 
is very necessary in its function -- to provide 
this function, obviously. When we have severe 
involvement with aortic stenosis, for whatever 
cause, the coronary arteries are not profused as 

the 
They 

they normally should be, due to the fact that 
valves are not as pliable as they need to be. 
are not functioning normally. 

Also, when the aortic valve gets hard and t hick 
and immobile, it cannot stop the flow of blood back 
into the left ventricle; and this increases the 
work load on the left side of the heart. 

So you've got several factors involved. Number 
one, you"ve got an aortic valve that's not functioning 
properly, not profusing the aortic arteries, which 
in turn are not providing the adequate amount of 
oxygen to the heart muscle. 

Now, this is i" tace of a left ventricle, a 
heart pump, which is working against an increased 
work load, because heart -- the blQod that is --
the aortic valve usually stops blood flow back into 
the left ventricle; and in this case being hard and 
cyanotic and constantly being held open, blood is 
allowed to flow back into the left ventricle, 
causing increased pressure within the left ventricle 
and increased work. So you've got a heart muscle 
that needs more oxygen. 

You've got a valve that's not functioning 
properly, so the vessels are not getting the amount 
of blood that they need and, therefore, are not 
providing adequate amounts of oxygen to the heart 
muscle itself. And these are the kind of conditions 
that hypoxia or decreased amounts of oxygen are 
what trigger arrhythmias. (Tc., pp. 265-267) 

or. Berbek explained a cardiac arrhythmia as a type of heart 
beat that is irregular. Be stated that in forensic pathology, 
sudden death is often associated with ventricular fibrillation, 
vhich is an abnormal rhythm or arrhythmia. (Tr., p. 263) At 
one point the following exchange occurred between Dr. Berbek and 
claimant's counsel: 
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w uld t~at be a clrcuiutance thnt would rea lt In a 
coronary Ins ftlciency7 

A. Yea. 

Q. Js It so cthing that would very likely result 
In a cardiac arrhyt~mlal 

A. It could. 
(Tr , p. 28)) 

Paul From, "'-• o. I practices at the Mercy Medical Plaza In Des 
(From Moir,e- ■ , sp ~1allzln9 In cardlovaacular pulaonory disease. 

Dopoaltton, PP• 4-!> I 11'1 a lettrr to claiunts' course! dated 
July 
rt Vi 
not 

1981 De. II, Frua made the following obsc,vat1ons after 
wir,~ tl-e autopsy report of decedent and the previously 

c-orrcspondt'nC ol Dr. Fe£', Dr. Hyden, and Dr. Cody 

Th activity of engaging in a lull basketball 
~o , v,n though n limitations had been placed o 
hi physical octlv1tlea about eight years before, 
w ld not be cona1atent 1< 1th the history here of 
cal Ille aortic at 'IO&ls. Especially, 1( he had 
not t-cen teelln9 w•ll In tl>e lltllledlate period prior 
t the parttclpatl n 1n this ga~c. he was already 
h vlng soae co&proalec of ht• corornry circulation 
or ti-ls could only hove t>een aggravated by his 
p rt I lpatton In Vie lr,tro ~ra I baa,etbal l game. 
/II tlvlty of ti-I aurt (participation l'I a basket-
t, II 10 ) was ur~sual for a peraJn engoge:I 1n • 

:I ntary occ patlon, e■pe tally If he • •• not scd 
t o• a phyalcol activity of this eort. In 
'1dttlon, b a 110 nf Ma pre ousting (sic) rheu&atlc 

t art dlaea e, r1 t au ho had not recently been 
f" ling well and was t,avl~ acme symptoms suqgestlvc 

f oror,ary 1nautflctency, tl>e (-art1clpotlon 1n 
this ~om cc lrl nly have aggravated and hastened 
hi• ~ntlre di■c se procc••· 

There doPs appeor to me to b" a very deflrlte 
cous a ef(uct relat1onsh1p betw,.en tl-e act1vltlea 
ol Mr. CamF~lo n tt-e venlr, ol hla death, and I-ts 
d ath. These a~t111ltles urd ubtcdly eggrovatod his 
underlying cardiac Jndltlo~, erd og~rovated the 
cor~nory tnaulttc1 ncy whl,h ~as already b Ing 
manliest and wt-lch ended tn a total arr~ythRla fro 
which ho could not tx, Jcceaslully reausc1tated. 

Dr. Frum also toatlfl d t.y depc&itlon. II<' gave the followtn 
• ary f decedent's medl~al hlato,y: 

o. /ll'ld tell 1De wt-at yo r findings• re 1n ,espect 
to hi• adolescent health. 

/II. lie had o history of having rhc.imotlc fever whCl'I 
he wee nine ycora of age, and he • •• told at t~at 
ti~ that he had• heart murmur, and medical 
evlden e In the rccordo Indicated that 1t - oa 
thought that that woa an nortic valve m rmur. 
Loter, other phyalclans thoug~t t"•t there m1g'1t be 
• aecond valve Involved, the 1Dltrol valvc, but 
ev l'ltuolly when ho got to the H•yo Clinic In 1973, 
It wau p,etty well plr,ncd down that ~~slcolly It 

was the aortic valve. At least that was their 
lmpr salon1 that it was a rheumatic valvular 
delcct1 t~at ~e •~ould tcllow - h~t we coll s~bocutc 
ondocardltls prcca.itlons. That ie basically w1tl
skln, dol'ltal or genital-urinary tnfectlona or 
manlpulntlona, h~ ahould be covered wit!> antibiotics 
whlc~ wore being dcv loped 1n those days to prevent 
lnfo~tlo'I on thc valve, ard nt thot time he seemed 
to rolat 1voly asymptomatlcr thot la, h< "•d only 
the urmur, au tl-oy plac•d no restriction on his 
activity In 1971. 

o. waa the lnto,mat1on i~ rcsp .. ct t~ hts ~doles,ont 
health ard the CO'lditlon o{ hlB health aa ol 197J, 
aa c-ontalncd within the Mayo Clinic- ,~port - were 
those oplnlors ard dla~noaos co'laistent with tho 
findings In tl-e autopsy <Ppurt t"at -•s pe,10,~ed 
s.ib)ect to Hr Canipolc 'a duath I 

A. Yes, sir, exo,tly. 

o. And yuu hod tr<\tcnt (I, l think, ,n loynior's 
terms, In any evv~t, t~at it la .lea, that H,. 
Campolo had a heart detectl 

A.. Yoa, sir, that •s cocr£ct, a ahnctmaltty ot h1& 
hc~rt1 ln thla coec, valv~. 
(lr., PP• 17-18) 

D,. trom tusttfi,d that after ,ev1ew1ng decedent' niodtcal 
r••~orda and the outopay «•port, ho be! 1oved tleccdent died as o 
ro Jlt or o ~•rd1ac ••rhythmla. He 1nd1catcd thot tl>c effect ol 
at,,nuo a p~ya1col octlv1ty or a calcit1ed etenotlc volvr .. uuld 
bf' to lnCfQDSl t.,, d 111ond Ul 0.1 thr hll,H l to mov .. b)<'')d tl>rough 
tl- cal It le:1 valv, tu q, t oxy9cn to th tlJl!&uea nnd to <1.t rttl 
a( niot~hall~ wast,. Dr. trom l1ete I a<lvonc<i ay"'ploms or " total 
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card i a c ar r hy t hmia as shortness of breath, cough, weakness or 
fat i gue, feeling of faintness, syncope, chest pain, slowing 
down, sweating, loss of thinking ability , and change in functioning 
of abdominal organs. (From Dep. , pp. 23-28) Dr. From explained 
the effect that the faulty aortic valve had upon decedent's 
heart: 

A. It was a<_lgravated by it. Because of the way the 
valve was, it could not work well. It had lost its 
pliablity [sic). It was calcific. It was hard. 
Calcium was in the bone. It simply was not pliable. 
It did not bend, and so forth, move back and forth. 
It did not allow the blood to get out of the heart 
as it should. 

The heart was attempting to get more blood out 
to the muscles , which were demanding oxygen. It 
was going faster. It was trying to push harder. 
It was raising its pressures within the heart to 
try and blow it through this small hole in the 
valve, this stenotic opening; and not only that, 
the valve, in its thickening, was laying over the 
openings of the coronary arteries, so what little 
blood could get out, also couldn't get into the 
coronary arteries as it should . Therefore, there 
wasn ' t the blood that passed th rough the coronaries 
to the heart muscle, and the heart then acted as if 
it were having, if you will, a heart attack in the 
respect that it wasn't getting oxygen; but, you 
see, it wasn't really from the coronary vessel that 
you are think ing is d i rected to the heart attack. 
It was because of the valve in the very first 
place , and in fact that activity was making it so 
that the valve became even more insufficient to the 
total body than it was - - not insufficient to the 
valve. That ' s - - An aortic insufficiency is another 
disease process, but it was not allowing the blood 
to pass proper ly. 
(From Dep., pp 34-35) 

When questioned as to whethe r decedent ' s fatal cardiac 
arrhythmia was causally connected to his participation in the 
student faculty basketball game , Dr. From first noted the 
strenuous activity required by participants in any basketball 
game . He stated that the heart rate would be increased in that 
type of activi t y, and that that was the exact opposite of what 
deceden t 's heart could take. He believed it to be an inescapable 
conclusion that the activity of participating in a basketball 
game hastened the problems which decedent was having with his 
heart . (Tr. , pp. 36-39) 

Ronald A. Draur , H.D., a specialist in the field of cardiology, 
testified by deposition. Dr. Draur initially discussed the 
functions of the heart and aortic valve, and t hen the manner in 
which they are affGcted by c~lcific oortic stenosis. (Draur Dep., 
pp. 3-12) He also discussed the symptoms which might accompany 
calcific aortic stenosis: 

A. The sympt oms of calcific aortic stenosis will , 
of course, vary on the sever i ty of the narrowing. 
The most ominous symptoms are those seen towards 
the end of the natural history of this disease. 
Those a r e episodes of syncope, episodes of congestive 
heart failure and episodes of angina, the discomfort 
that a person feels in his chest when performing 
significant physical e xertion which goes away with 
rest generally. When aortic valve disease becomes 
particular severe a person does not always have to 
perform significant physical activity. 
(Draur dep. , pp. 13- 1 4 ) 

Dr. Draur ind i cated that the restrictions on the day-to- day 
acti vities of a person suffering from aortic stenosis would 
depend upon the severity of the disease. He also indicated that 
restriction of a person who had rheumatic fever would be variable 
depending upon the degree to which the heart was affected by the 
rheumatic process and the degree of valvular damage which had 
been caused and e x isted at that particular time in the patient's 
life. (Draur Dep., pp. 1 4-15) The doctor stated that had he 
personally e xamined a patient who had a history of rheumatic 
fever and became satisfied that there was no evidence of signifi
cant heart disease, no restrictions would be placed upon the 
patient. (Drau r Dep., pp . 24-25) He indicated, however, that 
it would be prudent to restrict the physical activities of a 
person if a rheumatic disease process has caused a moderately 
sever e calcific aortic stenosis. The questioning went as 
follows: 

Q. Why do you recommend that one avoid strenuous 
physical activity when the disease process advances 
itself? 

A. To avoid the condition of ischcmia primarily 
•nd to avoid the sudden onset of acute left ventricular 
failure which Is called acute pulmonary edema. 

Q. And those restrictions and advice that you 
would give to a patient ~ ith moderately severe 
calcific aortic stenosis, would I be correct in 
understanding that if for some reason surgical 
intervention was not indicated or undertaken that 
in a person who had severe calcific aortic stenosls 
he would provide the same recommendations only on a 
more stringent or more restrictive basis? 

A. That's true. 

Q. Would that be because the risk of ischemia and 
left ventricular failure and heart failure becomes 
much greater if you place a person with severe 
calcific aortic stenosis in a situation where they 
encounter strenuous physical exercise? 

A. Yes. 

Q. Are you able to state within a reasonable 
degree of medical certainty whether or not strenuous 
physical activity can hasten or aggravate, trigger, 
if you will , heart failure in a person that has 
severe calcific aortic stenosis? 

A. Yes, it can. 

Q. Do you believe that ' s what happened this Hr. 
Campolo's case? 

A. Certa i nly appears that way to me. 
(Draur Dep., pp. 38-39) 

Dr. Oraur refused, however, to conclude that decedent's 
aortic stenosis was the result of rheumatic fever. He said: 

A. Because of many of the things that we've talked 
about earlier I think it is nearly 1mpossible to 
tell from the autopsy material whether or not this 
was a rheumatic valve. It is apparently documented 
that he did, indeed, have acute rheumatic fever at 
th~ age of nine. There were no comments that I 
recall in the materia l s you mentioned about recurrences 
of rheumatic fever through the rest of his life and 
it is a continuing problem at the autopsy table to 
try to decide when looking at an abnormal aortic 
valve that is heavily calc i fied, whether this , in 
fact , represents the end results of the rheumatic 
process or whethe r there was a congenital aortic 
valve. The valve is mar kedly deformed by the 
presence of the calcification and the heavy fibrosis 
in both circumstances. 

A. It appears to me from the description of the 
autopsy material that the probability is that this 
was a congenitally abnormal valve although, as I 
Just mentioned , it is impossible to prove one way 
or the other the exact etiology of the end stage 
severely deformed valve that was seen at autopsy. 
(Draur Dep., pp. 22-23) 

Liberato A. Iannone, H.O. , another specialist in the field 
of cardiology, also testified by deposition. Prior to being 
deposed, Dr. Iannone had reviewed the hearing testimony of Dr. 
Herbek and trial exhibits 26 through 30. (Iannone Dep., pp. 3-6) 

Dr. Iannone stated that a person suffering from aortic 
stenosis may remain symptom-free for his entire life depending 
on the severity of the d i sease. He noted that the most common 
symptoms of aortic stenosis are fainting spells, chest pain, or 
heart failure. He also indicated that once the aortic valve 
becomes critically narrowed and the first symptoms are seen, 
there is usually associated a high death rate. Dr. Iannone 
stated that had the decedent had critical stenosis in 1973 he 
more than likely should have been dead l ong before 1981. 

(Iannone Dep., pp. 9-13) 

Dr. Iannone class1fied aortic stenosis as mild, moderate or 
severe. He stated that if the patient had only a "mild" disease 
few restrictions would be needed. He stated. 

A. I would follow h i m closely, and would get him 
to perform that treadmill to give me obJective data 
to say, "You went so many miles per hour at so much 
of a gr ade, and nothing happened. I have a cath 
that says your valve area is mildly diseased, and 
statistically you will do wel l, " and I would go 
further in that and say, "As the degrees and 
stenosis become worse, the restrictions would 
become more and more severe." (Iannone Dep., p. 38) 

Moderate aortic stenosis would require the following types of 
restrictions: 

I would restrict the patient from any heavy physical 
exertion , and strenuous sports, such as tennis, 
basketball. He might be able to play golf , using a 
cart. 

I would not have him walking up hills carrying 
heavy obJects. I would not have him mow the yard. 
He might be able to ride on a lawn mower, but I 
would tell him not to do it during the heated part 
of the day; and I would probably restrict him to 30 
to 40 pounds ma x mum weight lifting at any one 
time, and not to do series of repetitions of this 
weight. 
(Iannone Dep., p. 39) 

Dr. Iannone stated that a patient with a severe aortic 
stenos1s would be restricted from most physical activity if 
surgery was not possible. He stated that such a patient would 
be restricted to walking in his home , walking to the dinner 
table, walking to work, sitting at a desk. (Iannone Dep., pp. 
39-40) 

At one point during the deposition, claimants' counsel posed 
a hypothetical question to Dr. Iannone, which outlined the 
activities of decedent on Harch 26, 1981 and asked him to give a 
medical opinion as to whether playing basketball on that date 
was a substantial factor in bringing about decedent's death. Dr. 
Iannone was also asked to consider the testimony of Dr. Herbek, 
the autopsy report, the emergency room records of St. Luke's 
Hospital for March 26, 1981, correspondence from the Mayo Clinic 
dating back to 1973, correspondence Crom Dr. Fee, and a sworn 
statement by James P. Redmond (Exhibits 26-30) in formulating 
his opinion: 
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A. I feel that if I, as his treating physician -
if I were his treating physician, and knew that he 
had this disease process, would absolutely have 
restricted him from that form of activity, because 
I feel that that would play a material part in 
leading to his death. 

I feel in this particular instance that it is 
the only reasonable explanation one could come to. 

Q. (By Mr. Patterson) Further assuming the facts 
that we have related in this record, do you have an 
opinion, based upon a reasonable degree of medical 
certainty, as to whether or not his engaging in 
basketball play, as I have described, for Briar 
Cliff College, would have, quote, aggravated, 
hastened or accelerated his condition and resulted 
in his death? 

A. Yes. 

Q. What is that opinion? 
(objections) 

MR. PATTERSON: You can answer subject to his 
objection. 

A. I feel that in the situation as you have 
outlined, that the physical activity -- that 
playing basketball may have hastened his demise. 
(Iannone Dep., pp. 20-21) 

Responsibilities of Br1ar Cliff faculty members are enumerated 
in the Briar Cl1ff College Faculty Handbook. 

l. 

2. 

3. 

4. 

5-

Teaching - The ordinary teaching load ranges 
from 24 - 27 semester hours per academic year. 
Th is usually represents responsibility each 
term for two or three term courses, a mini
course, and Independent Research at the junior
senior level if the department offers a major. 
Faculty overloads are determined by joint 
consultation of the department chairperson and 
the Academic Dean. 

Advisina - All full-time faculty members are 
expecte to assist in the academ1c advisin9 
program by serving as advisors for majors 1n 
the department or for freshmen. The department 
chairperson ass1gns maJors to faculty members 
as advisees: the D1rector of Advising assigns 
students to faculty members who are members of 
the freshman advising team. 

Office Hours - Faculty members are required to 
keep regular office hours. A class schedule, 
with office hours indicated, should be posted 
on the faculty members' office doors. A copy 
of this schedule should be sent to the Academic 
Dean's office and to the information office in 
Heelan Ball. 

Committee Assignments - Ordinarily , faculty 
members are expected to serve on one committee 
of the college 's governance structure. 

Attendance at College Functions - Faculty 
members are to be present for: 

(a) regularly scheduled faculty meetings 
(bl convocations 
(c) faculty institute 
(d) graduation exercises 

Faculty members and their families are encouraged 
to participate in various college functions, such 
as lecture-concert programs, plays, and athletic 
events. 
(Cl. Ex. 3: Def. Ex. I) 

Charles J. Bensman, president of Briar Cliff College since 
1977, testified at the hearing and through deposition. Dr. Bensman 
distinguished Briar Cl iff from large state universities because 
of the caring nature of the smaller institution and its ability 
to provide more personalized attention for the individual 
student . He noted that the student to faculty ratio at Briar 
Cliff was 17 to 1, and that the Individualized attention stems 
from the faculty being able to spend time with students before 
and alter class. (Tr., pp. 27-29) While Dr. Bensman insisted 
that faculty members were paid only for services rendered in the 
classroom, he admitted that participation in student activities 
and student life was encouraged. (Tr., pp. 34-35) The following 
was elecited from Dr. Bensman during his deposition, and was 
later incorporated into the transcript: 

Q. All right. And how do you convey this encourage
ment to them? 

A. When any faculty member is interviewed, they 
meet wi th the dean as well as the committee of 
faculty and students and also an interview with 
myself. And in coming to the Cliff , I think during 
those interview per1ods that encouragement is shown. 

Q. How would it be shown? 

A. I think mainly that we are a caring institution, 
as our literature would indicate, and as a private 
liberal arts institution, that we do encourage you 
t o be involved with the institution in some way. 

Q. All right. And just so we can carry it one 
step further, if you had someone equally well 
qualified but would Oake (sic) the commitment to 
the Briar Cliff student life and community as we 
have described this afternoon, who would you hire? 

A. That's difficult to say without having the 
people, I realize, but undoubtedly, because of the 
smallness of the institution, would probably go for 
the person that is going to be involved in as many 
activities as possible. 
(Tr., pp. 34-35) 

Dr. Bensman testified that the intramural program had 
existed for a number of years, and that faculty members were 
encouraged to participate on a faculty basketball team. The 
faculty team was not charged a fee foe participating in the 
program, and all costs of the intramural program were borne by 
Briar Cliff College. While Dr. Bensman did not solicit participa
tion on the faculty team himself, he did indicate that Tom 
Wells, chairperson of the department of health, physical education 
and recreation, as well as being intramural director, annually 
inquired among faculty members as to their interest 1n participating 
in intramurals. (Tr., pp. 40-49) There was no written policy 
concerning faculty participation in intramural activities at the 
time of decedent's death. (Tr., p. 314) 

With regard to decedent's pe~formance as a member of the 
faculty, Dr. Bensman had the following exchange with claimants' 
counsel: 

Q. All right. Now, what kind of a professor was 
Charles Campola (sic)? 

A. Explain what you mean. 

Q. Bow did he perform in his duties as a professor? 

A. As I think you will find from Sister Marge's 
evaluation and anybody else's, he was an excellent 
professor. 

Q. Did he enjoy a close and good faculty or 

professor-student relationship with his students? 

A. No question. 

Q. was he a caring professor? 

A. Very much so. 

Q. Did he, as you indicated quite early -- did he 
elect to give the extra attention or the extra 
concern to his students in respect to any problems 
they may have? 

A. Yes, he would. 

Q. Was he one of the faculty members -- one of 
several up there that really made a special effort 
to strive to reach the goals of a good catholic 
educational community that you have described? 

A. Yes. 

Q. Did he do this not only in the classroom but 
outside the classroom? 

A. To the best of my knowledge. 

Q. All right. And was he the type of professor 
that if you had asked him or simply encouraged him 
to take up a task or assist the college -- would he 
have done it? 

A. Yes. 

Q. Would he do things that were good for the 
college and good for the students that would 
promote your interest whether or not he had been 
asked or not? 

A. Yes. 

Q. Would that include, for example, coming down 
and playing in a faculty-student basketball game at 
seven thirty in the evening? 

A. Undoubtedly. 
(Tr., pp. 49-50 ) 

Ward Tom Wells, chairman of Briar Clif~'s health, physical 
education, and recreation department, testified at the hearing 
and by deposition. In addition to his administrative and 
teaching duties, he also held the position of intramural director 
in Ma rch of 1981. Wells noted the growth of the Briar Cliff 
intramural program since he had become affiliated with the 
college in 1978. He stated that the faculty team had been in 
existence prior to his joining the staff, and that announcements 
concerning intramural games were posted on bulletin boards 
throughout the campus as well as ,n the faculty lounge. The 
witness related that he personally encouraged faculty members to 
participate in the intramural program, and believed that the 
students received educational as well as physical benefit from 
the program. In particular, Wells believed that the faculty who 
participated were seen as r ole models with emotions and fallibil
ities which are seldom displayed in the c lassrooms. (Tr., pp. 
179-188) 

Wells recalled that the faculty roster consis ted of all 
faculty members except two persons not directly associated -
one being the husband of a woman on the staff and the other 
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being a part-time basketball coach. (Wells Dep., p. 30) He 
recalled that the gamP on March 26, 1981 began at 7:30 p.m. and 
consisted of t wenty-minute halves during which the clock didn't 
stop unless there was a time out, except for the last two 
minutes of the second h~Jf when the clock was stopped. There 
wa s a five-minute break between halves. (Tr., pp. 196-197) 
Wells discussed what happened on March 26, 1981: 

A. What we always did in a faculty game and 
Invariably, we take the number of players we had 
and d1v1de up the game evenly, no matter what skill 
level anybody was at. And so we -- if we had two 
people left over, those two people we figure out 
before the game -- okay -- we are going to sit out 
the first five minutes and then two other people 
came out and sat out the next. So, everybody sat 
out the first -- so, you can take five-sevenths of 
thP first half and determine approximately how much 
he played. 

A. After the fact we -- and I say we -- I noticed 
I guess I should Just speak for myself -- I 

noticed that Chuck was rather slow to -- he played 
guard -- to bring the ball up court when we were 
behind and that's the usual opposite to the way 
Chuck would do it or anybody being competitive. 
And I remember some people on the team urging him 
to hurry up and get the ball down the court because 
of the fact that we were behind. But, instead, he 
was moving rather slugglshly, especially during the 
second half. (Wells Dep., pp. 36-37) 

Paul L. Weber 1s a member of the Briar Cliff faculty and 
participated on the faculty team. He testified that the faculty 
part1cipat1on 1n the intramural program was beneficial in terms 
of student-teacher relat1onsh1ps. He felt that the faculty was 
encouraged to become involved in student life and with student 
actlvit1es, and noted that the adm1nistrat1on had circulated 
qu,st1oona1res concerning faculty interests. 

n~r~ara Redmond is employed by Briar Cliff as a faculty 
member in the business administration and accounting departments. 
She stated that as a faculty member she is expected to participate 
in various college events, and that her family is also encouraged 
to participate. It was her opinion that faculty involvement in 
student life and student act1v1ties promotes an atmosphere for 
the development and maturing process of students. The witness 
believed that such an atmosphere would not prevail without the 
close Involvement of the faculty 1n student life act1vit1es. 
(Tr., pp. 106-119) 

James Patrick Redmond, professor and chairperson of the 
~ngltah department at Hrtar Cliff College, testified at the 
hearing and through a s worn statement . He reported as follows 
with regard to questions concerning his participation on the 
faculty team: 

MR, PATTERSON: 
teel1ng 1n respect 
faculty extramural 

Did you have any part,cular 
to your involvement with the 
(sic) game? 

THE WITNESS: Yes. I felt that involvement was 
important for me as a faculty member, as a cha1r
pt!r&on 

Q. Did you as a faculty member perceive any 
benefit to the students? 

A. Yea. Some benefits would include being able to 
show the taculty another side of the student. I 
think that 1n the classroom you observe people in 
ono way, and when you observe tht!m In a gymnasium 
setting, ln a game setting, you recognize the other 
s~ills and talents they might have. It was an 
opportunity to maintain contact with students. If 
students were having problems, had concerns, they 
would -- this would be another point at which 
students might bring that up. 

Q. Otd you aa a faculty member receive any encourage
ment f1om the college to become involved in this 
11.:tlv1ty/ 

A. Yi,a. 

Q. What •Ind of encouragement did you receive? 

A, The faculty has been described as a caring 
faculty, and at faculty institute at the beginning 
of the year we were addressed and again encouraged 
to participate. Our mailboxes have notices of 
vartous activities. we ~ere encouraged by whoever 
wa■ aastgned to direct that activity to attend, 
pan.iclpate. 

• Did you consider this to be a part of your 
dJtles as a faculty member? 

A. Yell. 
(Tr., pp. 158-1~9) 

Louis Agneae, Ph.D., v1ce-presldent o{ the Bria, Cliff 
student develop,tent department, testified at t~e hearing. His 
reapon■ lbllttles are primarily in the areas of cou~seling, 
placea~nt, health, food ae,viee, housing ectlvit1es, parking, 
eecurit~, and retentio~. Althoug~ the student develop,r.ent 
depert■elt first becaEe staffed after decedent'& death, Or. 
Agnese described his ~ark aa a continuation of ■any policies 
handled b)' separate departae t& 1n the peat, along with the 
l le■cntatlon of a student retention office. (Tr., pp. 230-
2lSJ o,. Agnese responsible for preparlrg t~~ Briar Cliff 
Culdc to P1oqr r 1981 - 1982 iu~ual which auq;eats r~thoda 
t-y ~hlch faculty ad lnistratlor can b co111e ■ore involved In 

the student development process. The manual contains a lettPr 
to the faculty, staff, and administration dated August 20, 1981 
which reads: 

In the interest of further developing the 
educational aspect of Student Lite, the Student 
Development Office will begin programming efforts 
during the upcoming school y~ar. 

Students have expressed an interest in all types 
of faculty-student involvement, and I would like to 
ir.v1te you to become a participant 1n our many 
programs. In this way, you may become more acqua1nted 
with our program and our students, spending an 
evening (or two!) with our students in an informal 
setting. 

I would like to ask you to complete the (ollow1ng 
questlonaire, and return it to the Office of 
Student Development by September l, 198 I. In th Is 
way, we may further extend our student-faculty 
programs, and perhaps, provide you with an opportunity 
to actively participate In our Student Life here at 
Brtar Cliff. 

The 1ntcoduct1on of the manual states: 

It is our hope that this Guide to Programming 
will provide you with a foundation on which to 
build exc1t1ng activities for the upcoming academic 
year. Let us develop programs that will stimulate 
an Informal and meaningful contact between students, 
administrators facult , and staff members. ~ 
encouraging mem ers o the Briar C 1 Community to 
become involved in Student Life we will be producing 
an environment that encourages and supports the 
academic and social growth of Briar Cliff Students. 

Pr1or to suggesting specific areas of prograwming, the manual 
defines what a program 1s: "an activity or event that involves 
the interaction of individuals or group of 1nd1viduals and 
results 1n the sharing of tdeas, feelings, perceptions, and 
perhaps, Just plain good times. Hopefully, this interaction 
will lead to a sat1sfy1ng and positive learning ~xperience for 
the students involved." 

Under the heading "Recreational," the manual reads: 

RECREATIONAL: Taking into consideration the 
scholastic schedule and demands of a college 
student, It is safe to assume that students may 
often need an outlet for "letting off steam•. 
Giving students an opportunity to release stored 
energy involves recreational activities. Recrea
tional Programs should be provided to allow for 
productive celease, rather than destructive release 
of energy. Some ideas: 

• inter-floor/lnter-dorrritory athletic com
pettt1ons 

• student-faculty, staff, administrator .. 
CO'lpet1t1ons 

• Superstar Contests 
• a tcip to a professional sportc event 
• taking a group of students hiking, bowling, 

skiing, etc. 
• etc. (be creative -- there are hundreds!) 

(Cl. Ex. 36) 

Sister Margaret Wick has been academic dean at Briar Cliff 
College since 1972. She testified that while decedent'& prirrary 
duties ~ere 1n the classroom setting, all faculty members are 
encouraged to part1c1pate in extracurricular activities. 
Although she indicated that there was no specific policy on 
faculty part1c1pat1on 1n the intramural program, she later 
testified as follows: 

Q. You indicate that you encourage a good numbec 
of activities by faculty, 1nclud1ng participation 
in extramural (stc) sports act1vit1es1 isn't that 
corrQCt? 

A. When you say •you,• do you mean mean [sic) 
personally or the college collect? 

Q. Excuse me. The college collectively. 

A. The college encourages participation, right. 

O. What is the r,ason that the college encourages 
that kind of part1cipat1on? 

A. I think that we like to see as much involvement 
as possible by all people on the college ca..pus. 
One of the assets is that people get to know each 
other more and the events -- people fPel more 
welcome at the variOLS events • 

Q. A good faculty member at Briar Cliff College, 
would they do certain thlng11 or volunteer to do 
certain things that t~ey ~eren't required to do 
under their contra~t? 

A. Certainly. 

Q. Did Charles Cocpolo volunteer and do certair 
things t~at he wasn't rcq~ired to do under his 
contract? 

A. Oh, yea, I'm re. 

~- And the things that ~e would volunteer to do or 
U,at h would do for thr college, would that be for 

•• 
r .. 
" I 

I 
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the benefit of the students and college? 

A. I'm sure it would be beneficial, yes. 
(Tr., pp. 349-350) 

James Madsen, a Briar Cliff College sophomore at the time of 
the hearing, testified as to his participation in the intramural 
program in both his freshman and sophomore years. He related 
that being able to meet teachers outside of the classroom makes 
it easier to approach them later about problems. (Tr., pp. 214-
218) Tim Weiler, another sophomore who participates in intramurals, 
echoed the sentiments that getting to know the faculty during 
intramurals breaks down tensions between students and faculty. 
(Tr., pp. 220-227) 

APPLICABLE LAW 

Iowa Code section 85.3(1) provides: "Every employer ... shall 
provide, secure, and pay compensation ... for any and all personal 
inJuries sustained by an employee arising out of and in the 
course of the employment .... " 

Iowa Code section 85.31(1) provides: 

1. When death results from the injury, the 
employer shall pay the dependents who were wholly 
dependent on the earnings of the employee for 
support at the time of his injury, during their 
lifetime, compensation upon the basis of eighty 
percent per week of the employee's average weekly 
spendable earnings, commencing from the date of his 
death as follows: 

a. To the widow or widower for life or until 
remarriage, provided that upon remarriage two 
years' benefits shall be paid to the widow or 
w1dowec in a lump sum, if there are no children 
entitled to benefits. 

b. To any child of the deceased until the child 
shall reach the age of eighteen, provided that a 
child beyond eighteen years of age shall receive 
benefits to the age of twenty-five if actually 
dependent, and the fact that a child is under 
twenty-five years of age and is enrolled as a 
full-time student in any accredited educational 
institution shall be a prima facie showing of 
actual dependency. 

Iowa Code section 85.61(6) provides: 

The words "personal injury arising out of and in 
the course of the employment" shall include injuries 
to employees whose services are being performed on, 
in, or about the premises which are occupied, used, 
or controlled by the employer, and also inJur1es to 
those who are engaged elsewhere in places where 
their employer's business requires their presence 
and subJects them to dangers incident to the 
business. 

"It is well settled that the words 'arising out of' and the 
words 1 1n the course of' are used conjunctively, and so both 
conditions must exist to bring the case within the statute.• 
Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 63 

) . 

A determination that an inJury "arising out of" the employment 
contemplates a causal connection between the conditions under 
which the work was performed and the resulting inJury; i.e., the 
injury followed as a natural incident of the work. Musselman v. 
Central Tel. Co., 261 Iowa 352, 154 N.W.2d 128 (1967); Reddick v. 
Grand Onion Tea Co., 230 Iowa 108; 296 N.W. 800 (1941). 

It was stated in McClure v. union, et al., Counties, 188 N.W.2d 
283 (Iowa 1971) that, "'in the course of' the employment refers 
to time, place and circumstances of the injury .... An injury 
occurs 1n the course of employment when 1t is within the period 
of employment at a place where the employee reasonably may be 
performing his duties, and while he 1s fulfilling those duties 
or engaged in doing something incidental thereto." 

In Bushing v. Iowa R. & L. Co., 208 Iowa 1010 (1929), it was 
stated that: 

An injury 1n the course of employment embraces all 
injuries received while employed in furthering the 
employer's business, and injuries received on the 
employer"s premises, provided that the employee's 
presence must ordinarily be required at the place 
of the injury, or, if not so required, employee's 
departure from the usual place of employment must 
not amount to an abandonment of employment, or be 
an act wholly foreign to his usual work. [citations 
omitted] An employee does not cease to be in the 
course of his employment merely because he is not 
actually engaged in doing some specifically prescribed 
task, if, in the course of his employment, he does 
some act which he deems necessary for the benefit 
or interest of his employer. 

Professor Larson in his treatise on workmen's compensation 
law states: 

Recreational or social activities are within the 
course of employment when 

( 1) They occur on the premises during a lunch or 
recreation period as a regular incident of the 
employment; or 

( 2 ) The employer, by expressly or impliedly 
requiring participation, or by making the activity 
part of the services of an employee, brings the 

f 

activity within the orbit of the employment; or 

(3) The employer derives substantial-direct 
benefit from the activity beyond the intangible 
value of improvement in employee health and morale 
that is common to all kinds of recreation and 
social lt fe. 
Volume lA, Larson Workmen's Compensation Law, 
section 22 at 5-71. 

The Iowa Supreme Court considered •employer benefit" in 
Linderman v. Cownie Furs, 234 Iowa 708, 13 N.W.2d 677 (1944) 
citing Smith v. Seamless Rubber Co., 111 Conn. 365, 368, 150 A. 
110, lll for the proposition: 

"Where an employer merely permits an employee to 
perform a particular act, without direction or 
compulsion of any kind, the purpose and nature of 
the act becomes of great, often controlling signifi
cance in determining whether an inJury suffered 
while performing it is compensable. If the act 1s 
one for the benefit of the employer or for the 
mutual benefit of both an injury arising out of 1t 
will usually be compensable; on the other hand, if 
the act being performed is for the exclusive 
benefit of the employee so that it is a personal 
privilege or 1s one which the employer permits the 
employee to undertake for the benefit of some other 
person or for some cause apart from his own interests, 
an inJury arising out of 1t wcll not be compensable." 

With regard to whether or not an employee was •required" to act 
in a particular manner, the court in Linderman said at 710: 
~'Required,' as used in the statute, does not mean only an act 
in response to a command. It is sufficient if the act 1s in 
response to the company"s bidding or 1n any manner dictated by 
the course of employment to further the employer's business.• 

The Iowa Supreme Court, in Crowe v. DeSoto Consol. Sch. Dist., 
246 Iowa 402, 68 N.W.2d 63 {1955), recognized the ,x_culiar 
nature of a public school teacher's job. The court stated: 

"It is clear that the JOb of teaching school is 
not one where a time clock is punched, and much has 
been said about the duties and responsibilities of 
a schoolteacher not only to the children, their 
education, their health, their welfare, but responsi
bilities to become a part of and take part in the 
activities of the community where they are employed." 

Good teachers are concerned over the welfare of 
their students. They are second only to the parent 
in concern over the child's welfare, and commun1ties 
expect nothing less. They often, as was planned 
here, stay at or return to the schoolhouse at night 
for plays, games and other school act1v1t1es, 
rendering many other services to the students and 
the community beyond that of mere classroom instruc
tion. It 1s expected, if not actually required of 
such teachers, by most employer school districts. 

It seems unnecessary to include herein the statement 
that the workmen's compensation statute is to be 
liberally construed so as to get within the s p iri t 
rather than only within the letter of the law. 
Bidwell Coal Co. v. Davidson, 187 Iowa 809, 174 N.W. 
S92, 8 A. L. R. 1058, and cases cited therein. 
This law is remedial and is to be given a broad and 
liberal construction. The rule is universal and 
applies in all jurisdictions. See Rish v. Iowa 
Portland Cement Co., 186 Iowa 443, 170 N.W. 532, 
and cases cited therein. No further comment 1s 
needed except to say here that to restrict compen
sability for teachers to the duties called for in 
their contracts only, or 1n classroom teaching or 
supervising during school hours only, would be to 
exclude them from coverage in many well-known 
incidental activities and would be unconscionably 
and unreasonably restrictive. Such construction 
would not be a liberal construction as contemplated 
by the legislature in the passage of this Act. 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
(l956). If the claimant had a preexisting condition or disability 
that 1s aggravated, accelerated, worsened or lighted up so that 
it results in d1sab1lity, claimant is entitled to recover. 
Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812, 
(19621. 

The claimants have the burden of proving by a prepondecance 
of the evidence that the injury of March 26, 1981 is causally 
related to the disability on which they now base their claim. 
Bodish v. Pischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability 1s necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(l955). The question of causal connection is essentially within 
the domain of expert testimony. Bra2shaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d l 7 (1960). 

In Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974) the 
Iowa Supreme Court ident1f1ed the circumstances under which 
workers' compensation can be awarded in cases involving a 
preexisting heart condition. The opinion stated: 

In this jurisdiction a claimant with a pre-existing 
circulatory or heart cond1t1on has been permitted, 
upon proper medical proof, to recover workroen 1 s 
compensation under at least two concepts of work-
related causation. ,.. 

I 

I 
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In the first situation the work ordinarily 
requires heavy exertions which, superimposed on an 
already-defective heart, aggravates or accelerates 
the condition, resulting in compensable inJury ..•• 
Claimant in such a case 1s aided by our liberal 
rule permitting compensation for personal injury 
even though it does not arise out of an "accident" 
or "special incident• or •unusual occurrence. • 

In the second situation compensation is allowed 
when the medical testimony shows an instance of 
unusually strenuous employment exertion, imposed 
upon a pre-ex isting diseased condition, results in 
a heart injury. 

The court in Sondag cited with apparent approval lA Larson 
Workmen's Compensation Law, S38.83 at 7-172 which states: 

"But when the employee contributes some personal 
element of risk--e.g., by having • • • a personal 
disease--we have seen that the employment must 
contribute something substantial to increase the 
risk. • • * 

"In heart cases, the effect of applying this 
distinction would be forthright: 

"If there is some personal causal contribution 
in the form of a previously weakened or diseased 
heart, the employment contribution must take the 
form of an exertion greater than that of nonemploy
ment life. • • • Note that the comparison is not 
with this em~lo~ee's usual exertion in his employ
ment but wit t e exertions of normal nonemployment 
ITre of this or any other person.• 

ANALYSIS 

The first issue on appeal is whether the findings of fact as 
set forth in the deputy's decision are supported by substantial 
evidence in the record. Defendants specifically assail six of 
the deputy's proposed findings and argue, in effect, that the 
interpretation of the evidence found in the record was improper. 
A review of the record supports the conclusion that only the 
deputy's finding of fact number 4 (that in addition to teaching 
classes in psychology, decedent coached the golf team) is not 
supported by the evidence contained in the record. The remainder 
of the deputy's findings are held to be reasonable and sound 
based upon the testimony and e xhibits presented at the arbitration 
hearing. Furthermore, it is held that the fact that decedent 
had not coached the golf team prior to his death is of no 
significance in the disposition of this matter. 

The second issue on appeal is nothing more than an attack 
upon the form, rather than the substance, of the deputy"s 
decision by asserting that several findings of fact were irrelevant 
and immaterial. Reversal or modification of the arbitration 
decision is not merited by the inclusion in the findings of fact 
that the claimants in this action are the spouse and children of 
decedent, that decedent was employed by the defendant employer, 
and that decedent's injury occurred on the employer's premises. 
These findings are not only supported by the record, but are 
also essential elements in the determination that an award was 
proper. 

The third issue on appeal is a broad assertion by defendants 
that the claimants have failed to carry their burden of proof as 
to the existence of a personal injury, as to an act arising out 
of employment, and as to an act arising in the course of employ
ment. The burden of proof in this case is a preponderance. 
Preponderance of the evidence means the greater weight of the 
evidence; i.e., the evidence of superior influence. The evidence 
in this case clearly indicates that decedent had a preexisting 
heart condition -- aortic stenosis. While there appeared to be 
some question as to whether decedent's heart defect was congenital 
or was the result of rheumatic fever, there was no divergence in 
any of the medical opinions in the record that decedent's aotic 
valve was calcified prior to 1981. The expert medical testimony 
presented linked decedent's heart failure on March 21, 1981 to 
the preexisting aortic stenosis and decedent's participation in 
an intramural basketball game. or. Herbek, who performed an 
autopsy on decedent, testified that death was most likely 
attributable to cardiac arrhythmia which was the result of a 
condition of aortic valvular stenosis. It was Dr. Herbek's 
belief that while cardiac arrhythmia could have occurred during 
a sedentary activity, the probability of its occurrence increased 
proportionally with increased physical activity. Dr. From also 
testified that decedent most likely died as a result of arrhythmia. 
He indicated that the effect of strenuous physical activity on a 
calcified stenotic valve would be to increase the demand upon 
the heart to pump blood, and opined that decedent's participation 
i~ a basketball game would have aggravated and hastened the 
disease process. Dr. Oraur and or. Iannone echoed the opinions 
that strenuous physical activity could aggravate, hasten, or 
trigger heart failure in a person suffering from aortic stenosis, 
and believed that playing basketball may have hastened the 
demise of decedent. Because we find playing basketball to be an 
unusually strenuous exertion within the meaning of the tests set 
forth in Sondag, 220 N.W.2d 903, concerning cases in which 
workers• compensation may be awarded in cases involving preexisting 
heart conditions, and the record contains nothing to rebut the 
medical evidence that decedent's heart disease was aggravated or 
hastened by his participation in a basketball game on March 26, 
1981, we find that claimants have carried the burden of proving 
the existence of a personal injury. The testimony of four 
doctors indicated that decedent's death was incidental to his 
physical activity. Because the medical opinions relate a causal 
connection between the heart failure of decedent and his partici
pation in the basketball game, it cannot be denied that the 
inJury arose out of that activity. 

The remaining question, then, is whether the activity of 
Playing basketball was in the course of decedent's employment. 

While it is clear that Briar Cliff faculty members were not 
required to participate on intramural sport teams, the evidence 
indicates that they were expected to become involved in student 
activities and student life outside of the classroom setting. 
Charles Bensman, president of the college, testified that the 
need to become involved in student activities was conveyed to 
faculty members when they interviewed for a position, and that 
he would preferably hire individuals who would become involved 
in as many activities as possible. Sister Wick, the academic 
dean, testified that a "good" faculty would volunteer to do 
things for the college which were not required under their 
employment contract. Ward Tom Wells, chairman of the Briar 
Cliff health, physical education, and recreation department, 
annually inquired among faculty members and administrators as to 
their interest in participating in intramural basketball. 
Finally, the Briar Cliff Guide to Programming 1981-1982 manual, 
although published after decedent's death, illustrates the types 
of activities in which the college encouraged the faculty to 
engage. The manual specifically lists student-faculty recrea
tional activity as a means of stimulating informal and meaningful 
contact between students and faculty members. It appears that 
Briar Cliff College has impliedly required faculty participation 
in student activities, and in as much as those activ1ties have 
not been specified or assigned, participation in intramural 
basketball reasonably fits into that category of student activities. 

Huch of the testimony also focused upon the benefit Briar 
Cliff College received by faculty members being involved in 
student activities, and specifically in intramural basketball. 
Briar Cliff College was dipicted throughout the hearing as a 
•caring community• in which the low student/faculty ratio 
permitted a more personal learning and maturing e xperience for 
the student. Virtually every witness who was associated with 
the college admitted that participation of the faculty in the 
intramural basketball league contributed to breaking down 
barriers between the faculty and the students. Two students who 
played intramural basketball testified that by getting to know 
faculty members during basketball games, it became easier to 
approach them in the classroom about problems . If the employee's 
activity is one for the benefit of the employer or the mutual 
benefit of both, it will be deemed as being in the course of 
employment. In view of the total circumstances of this case, 
Briar Cliff College received substantial benefit from the 
faculty participation in intramural basketball. While this 
activity alone is not responsible for the development of a 
caring community consisting of students, faculty, and staff, 
taken with the aggregate of other activities in which both 
students and faculty are involved, it appears to be a contributing 
factor. 

The fourth issue on appeal states that the deputy's decision 
is in error for failing to find that the decedent's preexisting 
heart condition was the sole and proximate cause of his death. 
The medical evidence, as discussed supra, indicates that aortic 
stenosic woe not the sole cause of deceden~•s death. The 
testimony heard from all medical witnesses indicated that death 
was most likely the result of the preexisting aortic stenosis 
being precipitated by unusually strenuous activity -- playing 
basketball. As such, decedent's death was the proximate result 
of a combination of his preexisting heart condition and the 
strenuous activity of playing basketball which has been found to 
precipitate the inJury resulting in death arising out of and in 
the course of employment. 

The fifth issue on appeal sJ:ates that the deputy's opinion 
is in error for failing to make a finding of fact that an inJury 
was sustained which caused death. We believe the defendants' 
point has merit, and the oversight of the deputy shall be 
rectified in the findings of fact set forth in this decision. 

The final issue on appeal is an assertion that the arbitra
tion decision is in error in the admission and consideration of 
testimony which would be inadmissible as being irrelevant, 
immaterial, and with no proper and sufficient foundation to the 
extreme prejudice of defendants. Review of the hearing transcript, 
with special regard being given to the sections which defendants 
claim to be inadmissible, reveal that the testimony was indeed 
material and relevant to the disposition of this matter. 
Unfavorable testimony against a party to an action is not 
legitimate grounds upon which an objection to testimony may be 
sustained. We find no error in the deputy "s consideration of 
testimony offered at the arbitration hearing. 

FINDINGS OF FACT 

1. That Lois Campolo is the surviving spouse of decedent, 
Charles Campolo. 

2. That Andrea, Charles, and Damon Campolo are the children 
of decedent. 

3. That decedent was employed as an assistant professor of 
psychology at Briar Cliff College. 

4. That decedent was contracted to teach specified courses 
and attend specified events. 

5. That Briar Cliff College faculty members were encouraged 
by administrators to participate in student life activities 
which took place outside of ordinary classes. 

6. That the consideration for hiring faculty members was to 
a significant degree based upon the willingness of an individual 
to engage in college activities not specified in the employment 
contract. 

7. That on March 26, 1981, decedent was participating on an 
intramural basketball team composed of college faculty, staff, 
and a staff member's spouse. 

8. That the faculty basketball team regularly competed 
against student teams. 

9. That Briar Cliff College benefited from faculty members 
participating in the intramural basketball program insomuch as 
tensions between students and faculty were broken down. 
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10. That decedeot had a preexisting heart condition -
aortic stenosis -- pr i or to Harch 26, 1981. 

11. That the history of decedent•s heart condition was long 
standing. 

12. That decedent's participation in an intramural basketball 
game on Harch 26, 1981 aggravated or hastened the process of the 
heart disease. 

13. That decedent collapsed of a cardiac arrythmia while 
playing basketball on Harch 26, 1981 at the Briar Cliff gym. 

14. That decedent died on Harch 26, 1981. 

15. That the injury which was the cause of decedent's death 
was the effect of the strenuous physical activity of playing 
basketball upon his preexisting heart defect resulting in the 
inability of the heart to pump sufficient quantities of blood 
throughout the blood stream, resulting in cardiac arrhythmia. 

CONCLUSIONS OF LAW 

WHEREFORE, IT IS CONCLUDED: 

That claimants have sustained the burden of proving that the 
death of Charles Campolo on Harch 26, 1981 arose out of and in 
the course of his employment. 

THEREFORE, IT IS ORDERED: 

That defendants pay unto the surviving spouse and dependent 
children of Charles Campolo weekly dea t h benefits. 

That defendants pay unto claimant charges for decedent's 
emergency room treatment at St. Luke's Hedical Center totalling 
eight hundred si xteen and 40 / 100 dollars ($816. 40). 

That defendants pay unto claimant a burial benefit of one 
thousand dollars ($1,000). 

That defendants pay one thousand dollars ($1,000) to the 
treasurer of state for the second injury fund. 

That defendants pay interest pursuant to Iowa Code section 
es. 30. 

That defendants pay amounts due and owing in a lump sum. 

That defendants pay costs pursuant to Industrial Co~missioner 
Rule 500-4.33 including the following: 

Cost of service of the original notice 
and petition $ 3. 74 

S 53.90 Cost of service of witness subpoenas 

Witness fees for James Redmond 
and Barbara Redmond 

Witness fees for Ward Tom Wells, 
Paul Webber, Tim Wieler, Jim Hadsen, 
Louis Agnese 

H1leage fees for each of the 
above "W itnesses 

$ 20. 00 

S 25.00 

Witness fees for Drs. Iannone and Fro■ 

The cost of a report from Dr. from 

Transcription costs for the following 
depositions: 

$ 12.32 

$300.00 

$200.00 

Dr. Fro■ 

Ward Tom Wells 
Charles Bensman 
Bruce Weise 
Dr. Herbel< 
Dr. Iannone 

Signed and filed this 

Appea l ed t o Distr ict Court ; 
Pending 

S236.90 
S206.85 
$245. 20 
S226.40 
$ 24. OS 
$233.39 

29th day of April. 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COtlNISSlONER 

BEFORE THE IOWA I NDUSTRIAL COHH ISSIONEP 

STEVEN O. CARTER, 

Claimant, rile No. 676376 

R £ V I E W -ve. 

FOOTE HINEAAL COHPANY , R E O P E N l N C 

D E C I S I O N Employer, 

and 

LIBERTY HOTUAL INSURANCE 
COHPANY, 

Insurance Carrier, 
Defendants. 

INTPODUCTION 

This is a proceeding in review-reopening brought by Steven D. 
Carter, the claimant, aga i nst his employer, l'oote Hineral 
Company, and the Insurance carrier, Liberty Hutual lnauranc~ 
Company, to recover additional benefits under the Iowa Worker•• 
Compensation Act on account of an Injury he sustained on July 
17, 1981. This matter came on f or hearing before the undersigned 
at the Henry Coun t y Courthouse In Hount Pleaaant, Iowa on 
October IS, 1982. The record waa conaidered fully aub■ltted on 
November 2, 1982. 

On July 28, 1981 defendants filed a t1rat report of Injury 
concerning the July 17, 1981 injury. On December 18, 1981 
defendants filed a memorandum of agreement (form 2Al Indicating 
that the week ly rate for compensation benefits was $188.57. On 
October 6, 1982 defPndants filed a final report lndicat1ng that 
9.857 weeks of temporary total disability/healing period benefits 
(July 20, 1981 through September 26, 1981) had been paid purauant 
to the ~emorandum of agreement. 

The record consists of the testimony of the clalaant1 
claimant"s e xhibit 1, varlrd medical reports, and the depoaitlon 
testimony of Robert E. Cram, H.D. Defendants' objection• to 
portions of Dr. Cram'a drpoait1on were noted. (See Analy&ia.) 

ISSUES 

According to the pre-hearing order the issues tot,., determined 
Include whether there ta a causal relatlonah1p between the 
alleged 1n1ury and the disability and whether claimant is 
entitled to benefits for permanent partial dlaablllty. At the 
tire of the hearing, the parties Indica t ed that only the extent 
of permanent partial d1sabll1ty remained In 1aau~. 

PEVIEW OP THE PECOPD 

Claimant testified that on July 17, 1981 he fell into a vat 
of hot water up to h1a kneee when a paddle, supported by a at~el 
cable and upon which he wa• a1tting to do his assigned work, 
broke. Claimant vaa taken by ambulance to the ieokuk ArPa 
Hospital where he rrmaln~d until August 13, 1981 for treatment 
of second and third degree burns of his !Pg• and feet. He 
underwent dally debr1dement of the burnrd areas and one extenslv~ 
debridement under general aneatheaia on July 28, 1981. The 
discharge summary Indicated that 95 percent of claimant's burn 
wounds were hraled. Prognoala wae guard~d and It was noted that 
there was • a posaiblllty that he (the claimant) nay develop aome 
scar tissue et some areas of the feet disturbing t he fu~tloo~.• 
(Claimant's exhibit 1, p. 4 .) 

Claimant recalled that he continued to rPCPlve outpatient 
treatment on a daily basis for three or four veeka. Aa of 
August 17, 1981, David Sirooapour, H.D., clalaant'e •reetlng 
phyaiclen, observed that claimant had no tnfectPd areas and 
anticipated no major co■pllcatlona in the futurP. HP lndlc•ted 
that clai■ant could return to work at the end of 6eptPl<ber 1981 
end plannPd on evaluating the clal■ant In four ■ontha tor any 
per•anent partial disability rating. ( Clei■ant'e P&hlblt l, p. 21 
no peraanent partial disebll1ty rating fro• or. Slrooapour le 
found In the record. ) In vhat appear to bP office notP• of Dr. 
Sirooapour but are la~led hospital records by the claiunt, thP 
following entry for Septesbec 2l, 1981 ta cade: 

Th~ area hPaled ~ell, beth legs and feet. Ther• 
is not that such of scar tlssve. Stllltavlnq (sic) 
aoae proble■a ■oving t~e t<K'& of the rigtt foot. I 
thin~ he la able to 90 back to - ~rk n~•t ~onday ecd 
if he has any problem• wParleg thOIP heavy t..oota or 
gets any skin ul c eration, s~ould be rechec•cd 
againhere (ale) . 

Al thoug~ c la liunt test I tied tt,at he did not see another doctor 
from the tl~P ~e ~a• releaeed to wor• until July 28, 1982 • ten 
he vas evaluated by Al~rt £. Cre■, ~. o., at the e~rn Center at 
•t.P University of Iowa Boepitela, ~e apparer.tly co•plelnPd ot 
itching }Pgs and aoJght a vori e•cuse on ~oveEber J, 1981. 
(Claiiunt's exhibit J, p . J. Claiun• t•stlfled t-tet tt- haa 
c ontinued to v oe• alncP the teellr.g period ended except ~hen 
laid off. ) 
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In a report dated July 31, 1982 and addressed to the defen-
dant carrier, Or. Cram, board-certified general surgeon special1z1ng 
in burns and trauma, related the history he had received from 
the claimant (which was essentially consistent with the rest of 
the record) and the following findings and conclusions: 

At the present time Mr. Carter has complaints of 
a drawing up of his toes bilaterally, pruritus and 
tingling while standing. Be also notes dryness in 
the dorsum of his feet and rather sensitive planLar 
surfaces. Be does note some discomfort on exposure 
to the cold and states that his feet feel quite 
cold to him under most circumstances. 

On physical examination he has excellent pulses. 
The burn wounds are healed and retain some pliabil
ity although there is a slight tightness across the 
dorsum of the feet. Although his toes are held in 
a slightly dorsiflexed position, they can be 
extended to full extension, both passively and 
actively. They do not appear to be limited sig
nificantly by any skin contracture. There is a dry 
scaly appearance to the skin and it is mildly 
atrophic as is often the case following a burn 
injury. 

In regard to any permanency of the changes, the 
appearance and viability of the s k in that is 
presently obvious is li kely to be the condition of 
his s kin for the remainder of his life 1n the 
burned area. Be does have some dryness which we 
have recommended he treat with moisturizers and we 
have given him a steroid cream to see 1f this will 
help relieve some of the dryness and some of his 
itching symptoms. Bis feet will never be fully 
normal and probably will also have some degree of 
sens1tiv1ty to cold. Based on this, the sensi-
tivity to cold and the mild discomfort that he will 
probably have on a permanent basis whenever he has 
to stand for any long period of time, I would 
estimate his disability at 5\ permanent disability 
of the whole man •••. (Claimant's exhibit l, pp. 7-8.) 

Although Or . Cram agreed that claimant's impairment was 
confined t o the feet, he indicated an 1nabil1ty to rate the 
scheduled losses because he felt claimant ' s disability was due 
to the persistent symptoms of itching and tingling 1n the feet 
which, in his view, had an effect on the whole man. He knew of 
no method whereby he could t race back from 5 percent of the body 
as a whole t o percentage ratings for each foot. Or. Cram 
commented that claimant would continue t o e xperience more 
sensitivity to the heat and cold than a person who had not 
suffered such a burn. Be acknowledged that pain, discomfort or 
i tching were subjective factors he could not measure and that 
thickening of the skin~ d~yness and sc~linPss of the feet and 
color change, loss of s k in elasticity and skin thinning of the 
toes were the only objective factors. Be did not disagree that 
his diagnosis was based principally on the subjective complaints. 

In response to a question seek ing clarification regarding 
claimant ' s loss of motion of the toes, Or. Cram testified: 

[W]e can have what we call passive motions where we 
move the toes for him and we could obtain a full 
range o f motion when we did that with this patient. 
Be is able by effort to obtain a full range of 
motion in active e xercise, but he doe so with 
obvious tightening of the s k in and some evidence 
that this migh t cause some discomfort. (Cram 
deposition, p. 13; at the time of the hearing, 
claimant disputed full range of motion upon active 
e xam.) 

Claimant testified that his present complaints with regard 
to his feet and t oes include sensitivity to heat and cold, 
trouble balancing, and s k in irritation from exposure to chlorinated 
water or to synthetic material and from rubbing too hard with a 
wash cloth. Claimant noted t hat he wears raw spots on his feet 
from wal king and he wears boots only occasionally whereas he 
used to wear them all the time. Be put special lining in his 
work boots. Be observed that when he does not have enough 
seniority for t he s witchman posi t ion, he is assigned to work as 
a tapper near the furnace which work bothers his legs. Claiman~ 
added that he formerly spray painted cars on the side for profit 
but had to quit doing such work af t er the injury because the 
spray paint also bothers his legs. Claimant demonstrated that 
the second toes are • crooked in " and that he can extend the toes 
upward somewhat but cannot flex them too far. 

APPLICABLE LAW 

The right of a wor ker to receive compensation for injuries 
sustained which arose out of and in the course of employment 1s 
s t atutory. The statute conferring this right can also fix the 
amount of compensation to be paid for different specific injuries, 
and the employee is not entitled to compensation except as 
provided by the statute. Soukup v. Shores, 222 Iowa 272, 268 N.W. 
598 (1936). 

When the resul t of an injury is loss to a scheduled member, 
the compensation payable ls limited to that set forth in the 
appropria t e subdivision of Code section 85.34 (2). Barton v. 
Nevada Poul try Company, 253 Iowa 285, 110 N.W.2d 660 (1961 ). 
"Loss of use • of a member is equivalent to "los s • of the mem
ber. Hoses v. Na t ional Union C. M. Co., 194 Iowa 819, 184 
N.W. 746 (1922). Pursuant to Code section 85.34 (2)(u) the in
dustrial commissioner may equitably prorate compensation pay
able in those cases wherein the loss is something less than 
that provided for in the schedule. Blizek v. Eagle Signal Com
pany , 164 N. W.2d 84 (Iowa 1969). 

Code section 85.34(2)(8), as amended in 1973, provides: 

The loss of both arms, or both hands, or both 
feet, or both legs, or both eyes, or any t wo 

thereof, caused by a single accident, shall equal 
five hundred weeks and shall be compensated as 
such, however, if said employee is permanently and 
totally disabled he may be entitled to benefits 
under subsection 3. 

If an injury coming within the purview of Code section 
85.34(2)(s) results in anything less than a permanent total 
disability, such loss shall be compensated as a scheduled 
disability using a 500 week schedule. See Michael Saylor v. 
Swift and Company and Second Injury Fund, 34th B1enn1al Report 
of the Industrial Commissioner, page 282. (To date, agency 
decisions following such interpretation have converted the 
losses of both members to body as a whole impairment ratings 
which are then combined, using an appropriate guideline for a 
final functional body as a whole rating that, in turn, is 
multiplied by the 500 week schedule. Current agency thinking is 
that the average of the functional losses to the members should 
be multiplied by the 500 week schedule.) 

Evidence considered in assessing the loss of use of a 
particular scheduled member may entail more than a medical 
rating pursuant to standardized guides for evaluating permanent 
impairment. A claimant's testimony and demonstration of dif
ficulties incurred in using the injured member and medical 
evidence regarding general loss of use may be considered in 
determining the actual loss of use compensable. Soukup v. 
Shores Co., 222 Iowa 272, 268 N. W. 598 (1936). Consideration 
1s not given to what effect the scheduled loss has on claim
ant's earning capacity. The scheduled loss system created 
by the legislature 1s presumed to include compensation for 
reduced capacity to labor and to earn. Schell v. Central 
Engineering Co., 232 Iowa 421, 4 N.W.2d 339 (19 42). 

ANALYSIS 

Claimant sustained some degree of permanent 1mpa1rment to~ 
both feet as a result of the July 17, 1981 work injury, and
therefore, he 1s entitled to compensation pur suant to Code 
section 85.34 (2)(s). As indicated above the industrial commis
sioner awards compensation based on functional loss, not in
dustrial disability. Insofar as Or. Cram's remar ks seemingly 
entitle claimant to an assessment of industrial disability 
because they are based upon a body as a whole rating, defense 
counsel's objections are proper. However, upon closer scrutiny, 
Or. Cram's comments concern functional loss. The dilemma noted 
above with regard to assessing the losses of both members in a 
manner consistent with the statute appears to be the converse of 
or. Cram's difficulty in determining the loss of use of both 
feet. Claimant's testimony and demonstration essentially 
mirrored the record of complaints and examination f1nd1ngs of Or. 
Cram. (Claimant's contention that he did not have full range of 
motion upon active examinat ion 1s not found to be significantly 
different from Or. Cram's statement that claimant can obtain 
full rangP of motion with pffort and possiblP dt~comfott.) 
Bence, upon the present record and in light of the case law 
cited above, claimant is entitled to 25 weeks of compensation 
based on 5 percent functional loss of use to the body as a whole 
based, 1n turn, on some loss of use to both feet. 

Although the parties stated that healing period was not in 
issue, the evidence indicates that claimant was disabled immed
iately and therefore 1s entitled to healing period benefits from 
the date of injury as specified in Code section 85.3 4(1). 

FINDINGS OF FACT ~NO CONCLUSIONS OP LAW 

WBEREFORE, for all the reasons set forth above, the under
signed hereby makes the following findings of fact and con
clusions of law. 

FINDING 1. On July 17, 1981 claimant fell into a vat of hot 
water up to his knees 1n the course of performing repair work 
for his employer. 

FINDING 2. Claimant was hospitalized on July 17, 1981 and until 
August 13, 1981 for treatment of second and third degree burns 
of his legs and feet. 

FINDING 3. Claimant's impairment is limited to both feet. 
Objective findings include thickening of the s kin, dryness and 
scaliness of the feet and color change, loss of skin elasticity 
and s kin thinning of the toes. Claimant is able to fully fle x 
and e xtend his toes with effort and some discomfort. Bis feet 
are sensitive to cold and heat and are at time irritated upon 
walking. Claimant no longer wears boots except with a special 
lining. 

FINDING 4. Claimant has sustained five percent (5 \ ) functional 
loss to the body as a whole. 

CONCLUSION A. Pursuant to Code section 85.34(2)(s) claimant 1s 
entitled to t wenty-five (25) weeks of permanent partial disabil
ity. 

ORDER 

THEREFORE, it is ordered that the defendants pay the claimant 
t wenty-five (25) weeks of permanent partial disability at the 
rate of one hundred eighty-eight and 57/100 dollars 
($188.57) per week. Pursuant to Code section 85.34(2) permanent 
partial disability benefits shall begin as ot September 27, 1981. 

Defendants are ordered to pay the claimant additional 
healing period benefits from the date of injury to July 20, 1981 
at the rate of one hundred eighty-eight and 57/100 dollars 
($188.57) per week. 

Compensation that has accrued t o date shall be paid in a 
lump sum. 

Costs of the proceeding are taxed to the defendants. See 
Industrial Commissioner's Rule 500- 4.33. 
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was removed from the showroom floor by Day, claimant and him on 
a two wheel hand cart with claimant on the handles of the cart 
and without aid of mechanical devices. It was taken to a van 
where it was tipped for loading. Claimant was stooped inside 
the van pulling on the handles. Be and Day pushed, The file 
was laid on its back in the van. It was taken to the laundry 
where it was unloaded with claimant pushing it out. It was 
moved to a corner. 

Davenport learned the following day that claimant had hurt 
his back and would not be in to work. Be recalled no complaints 
of pain by claimant at any time during the delivery process nor 
did he observe anything indicating claimant had been injured 
that day. 

It was the opinion of the witness that the job was not 
difficult for three men although he agreed there was substantial 
lifting and pulling involved. Be asserted that it is hard to 
have more than three persons working around a file cabinet. 

Jeffrey Roath, who started work for the defendant employer 
on January 18, 1982 as a service technician and who sometimes 
assists with deliveries, testified that he was originally 
scheduled to help with delivery of the fire file. He was at the 
store when the group returned and he talked to claimant who told 
him he thought he had pulled a muscle in his back. While the 
witness did not know what caused the pull, Roath said they were 
talking about the delivery. Be observed no difference in 
claimant's work activity and heard no further references to an 
inJury that day. 

It was Roath's impression that someone other than claimant 
was to do heavy lif t ing as claimant had a previous back injury. 
Be had not noticed claimant favoring his back prior to July 27, 
1982. 

Claimant was seen by Wayne E, Janda, H,D., on August 9, 1982. 
Claimant gave a history of an injury on July 27, 1982 and 
complained of tingling in his left foot and back and leg pain. 
Dr. Janda measured claimant's height as five feet nine and a 
half inches and his weight at 257 pounds. On examination 
claimant's back motion was moderately restricted with a list to 
the right. There was tenderness over the lumbar spine, spinous 
processes in the left paravertebral muscles and in the left 
buttock over the sciatic nerve. Straight leg raising was 75 
degrees on the right and 60 degrees on the left with slight back 
pain. There was mild give-way weakness in the left foot and leg. 
Dr. Janda's impression was back sprain with radiculitis into the 
left leg. Tylenol 13 was prescribed for severe pain, 

The physician believed the x-rays showed a Grade I spondylo
listhesis of LS on the sacrum, 

Claimant returned on August 23, 1982 and was found to be 
improved. Claimant was encouraged to exercise. Hotrin 600 mg. 
was continued. 

On September 7, 1982 claimant ' s weight had climbed to 262 
pounds. Be continued to have back and left leg pain. A lumbar 
support was prescribed. Claimant was to continue his exercise. 
The back strain was classified as resolving the following week. 
Claimant's height was recorded at five feet eleven inches. Two 
weeks of physiotherapy were ordered. 

Claimant was seen by Dr. Janda on December 30, 1982 at which 
time be was released to resume full time work activity. 

Dr. Janda assessed a t wenty-five percent functional impairment 
of the whole person which he related entirely to claimant's 
preexisting condition. 

John R. Walker, H.D., evaluated claimant on January 21, 1983 
at which time claimant complained of neck pain and stiffness; 
sharp pains in the mid-dorsal spine; dull, intermittent pain in 
the low back; tingling in the great and second toes of the left 
foot; occasional aching in the left anterior thigh down to the 
knee; and pain in the left sciatic notch and sacroiliac area. 

On examination Dr. Walker found claimant 40 pounds overweight. 
He elicited some pain in the cervical spine at the extremes of 
motion, mild tenderness at C7, and tenderness at L4, LS and over 
the left sacroiliac area. The fusion was pronounced good. The 
right leg is one half inch short. A 3/8 inch atrophy was found 
in the left calf. Pelvic torsion and straight-leg raising 
produced pain in the low lumbar and left sacroiliac areas. 

X-rays showed the fusion, but nothing else out of the 
ordinary. Dr. Walker's diagnoses were: •[s)prain of the lumbar 
spine, soft tissues mostly: [s)tretch of the nerve roots or the 
cauda in new bone and scar formation giving him a little sciatica 
on the left; and [a) chronic sacroiliac sprain, post-traumatic.• 

The orthopedist related the diagnoses to claimant's moving 
the file. Be suggested physical therapy and possibly a lumbosacral 
support, medication, or Cortisone injection. Dr. Walker added a 
five percent permanent partial impairment due to claimant's 
injury in July. Be believed claimant's condition might improve. 
As to restrictions the physician proposed no heavy lifting and 
avoidance of bending, stooping and lifting from the floor to a 
table. 

A number of reports were offered from a claim made by 
claimant for a back injury in Minnesota. 

A. J. Floersch, H.D., supplied a summary of claimant's back 
related complaints which commenced on November 9, 1975 when 
claimant was lifting cases at work and had pain in the middle 
back, posterior neck, and anterior and lateral upper chest on 
the left Back motion was restricted. Claimant was treated 
during that month with a prescription for Indocin. 

Claimant was seen in January of 1977 with complaints of back 
pain in the left lower lumbar and supraclavicular area which 
developed as claimant stacked boxes. Straight-leg raising and 
reflexes were normal. An x-ray of claimant's lumbar spine on 

January 14, 1977 
the exception of 
LS in one view. 
on 51. L4-5 and 

showed normal appearing vertebral bodies with 
L4 which was slightly displaced to the right on 
There was a slight anterior spondylolysis of LS 
LS-Sl were slightly narrowed. 

On February 18, 1977 Dr. Floersch wrote that claimant was 
capable of working and that any residual disability was due to 
obesity. In a subsequent letter he suggested claimant would do 
better if the work would not involve lifting away from his body. 

Claimant apparently saw R. w. Stioke, D.C., who treated him 
for a lumbosacral strain and returned him to work on March 7, 
1977. 

In April of 1977 claimant was placed on exercises by P, H. 
Arnesen, H.D. Later in the month claimant had tenderness in his 
lumbar area. Straight-leg raising was negative with no evidence 
of sciatic nerve irritation or compression. Claimant was to 
return to work and to continue exercises. 

In October of 1977 Dr. Arnesen wrote that claimant would 
have permanent partial disability. Be also proposed that a 
spinal fusion might be necessary. The next month claimant had 
tenderness at LS. The remainder of the examination was essentially 
normal. Claimant was wearing a back brace for strenuous work. 

A letter from Dr. Arnesen dated January 6, 1978 explains 
that claimant's spondylolisthesis is a congenital defect. He 
expressed the opinion that "the relatively stable spondylo
lithesis was made unstable by ... work." Be went on to say that 
claimant's symptoms were increased by applying stress. 

A fusion was performed on Hay 3, 1978. 

On June 14, 1978 claimant complained of left hip pain 
particularly in the morning. In the late summer claimant 
continued to complain of early morning pain and aching. The 
doctor continued to restrict claimant's physical activitie~. 

Claimant returned to Dr . Arnesen on February 12, 1979. He 
complained of occasional pain in the low back, soreness in the 
left hip, and pain in the right leg. Grade II tenderness was 
localized over L3. Claimant was to undertake a two month 
conditioning program. At the end of two months claimant had no 
positive findings on examination. Be was to return to work on 
Hay l, 1979. 

On September 26, 1979, claimant reported sorness with long 
periods of sitting and tiredness in his legs. Tenderness 
remained at L3 and was present over tbe posterior superior iliac 
spine on the left. There was full range of motion in the lumbar 
spine. On x-ray no pseudarthrosis was present. Dr. Arnesen 
assessed claimant's permanent partial disability at fifteen 
percent of the spine. 

Elmer R. salovlch, H.o., saw ~laimant on September 1, 1978. 
Thirty percent limitation of motion secondary to discomfort was 
found, Dr. Salovich was of the opinion that claimant could not 
return to heavy or medium heavy employment. Be recommended a 
twenty-five pound weight restriction from the floor and avoidance 
of repeated bending and twisting. 

Claimant saw Dr. Salovich slightly more than a year later. 
The doctor's findings showed little change from his previous 
examination. A permanent partial disability rating of thirty to 
thirty-five percent of the spine was assigned. 

David R. Johnson, H.D., neurological surgeon, evaluated 
claimant on August 28, 1979. Bis neurological was normal. 
There was moderate restriction in the back. Dr. Johnson rated 
claimant's permanent partial disability at twenty-five percent 
of the spine. 

Records from the Minnesota Workmen's Compensation Commission 
were also offered into evidence. A settlement was approved on 
November 14, 1977. The parties to the settlement agreed that 
claimant sustained a low back injury arising out of and in the 
course of his employment and that claimant should be paid twenty 
weeks of temporary total disability. Medical expenses were to 
be paid by the defendant. A hearing was held on October 19, 
1979. Among the findings of the compensation judge were these: 
That claimant's injury was an aggravation of the preexisting 
spondylolisthesis in his low back, that claimant bad been paid a 
five percent permanent partial disability of the back and that 
as a result of his injury claimant bas a twenty-five percent 
permanent partial disability of his back. 

The initial decision was appealed to the Workers' Compensation 
Court of Appeals which affirmed. 

APPLICABLE LAW AND ANALYSIS 
The first issue to be considered is whether or not claimant 

had an injury arising out of and in the course of his employment. 

In order to receive compensation for an injury an employee 
must establish his injury arose out of and in the course of his 
employment. Both conditions must exist. Crowe v. DeSoto Consolidated 
School District, 246 Iowa 402, 68 N.W.2d 63 (1955). 

In the course of relates to time, place and circumstances of 
the injury. An injury occurs in the course of employment when 
it is within a period of employment at a place where the employee 
may be performing duties and while he is fulfilling those duties 
or engaged in doing something incidental thereto. McClure v. 
Union County, 188 N,W.2d 283, 286 (Iowa 1971). 

In addition to establishing that an injury occurred in the 
course of employment, claimant must also establish the injury 
arose out of his employment. An injury •arises out of" the 
employment when a causal connection between the conditions under 
which the work was performed and the resulting injury followed 
as a natural incident of the work. Musselman v. Central Telephone 
Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 
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If claimant had an inJury on July 27, 1982 as he deliver ed a 
fire file, that injury vas clearly in the courqe of his employoent. 
The major problem in this case is whether or not claimant's 
injury arose out of his employment. 

An award of benefits cannot stand on a showing of a mere 
possibility of a causal connection between the inJury and 
claimant's employment. An a ward can be sustained if a causal 
connection is not only possible but fairly probable. Nellis v. 
Ouealy , 237 Iowa 507, 21 N.W.2d 584 (1946). Questions of causal 
connection are essentially within t he domain of expert testimony. 
Bradshaw v . Iowa Method1sit Hospital, 251 Iowa 375, 101 N.W.2d 
167 (1960). Expert medical evidence must be considered with a ll 
other evidence introduced bearing on a causal connection. Rose 
v. John Deere Ot tumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956). 

Claimant testified that he felt pain in h1s back subsequent 
to moving a fire file on July 27, 1982 . Bis spouse verified his 
testimony. Jeffrey Roath, cla imant's coemployee, also testified 
that claimant told him on July 27, 1982 that he had pulled a 
muscle in his back. 

Although claimant acknowledged he felt no pain during either 
the loading or the unloading process or on his way back to the 
s t ore, he consistently has related the pain he e xperienced later 
,n the day to the incident. Be gave a history to bo t h doctors 
Janda and Walker of an tnJury on July 27, 1982. Claimant said 
that the condition of his back before that date was good . Notes 
from the Independent Medical Surgical Group , P.C., beginning 
almost a year before contained no back complain t s. 

Dr. Janda relates claimant's functional impairment to his 
preexisting condition, but he does not make a causation statement 
as to the initial injury. Dr. Walker's d1agnos1s 1s a sprain as 
was Dr. Janda's. Dr. Walker r elates the sprain to claimant 's 
injury 1n July 1982. 

The record viewed as a whole is sufficient to sustain 
claimant's burden of proving an injury arising out of and in the 
course of his employment. 

The second issue to be considered is whether or not claimant 
has established a causal rela t ionship between his injury and his 
present disabtlity. The claimant has the burden of proving by a 
preponderance of the evidence that injury of July 27, 1982 is 
causally related to the disability on which he now bases his 
claim. Bod1Sh v. f'ischer, Inc., 257 Iowa 516, 133 N.W.2d 867 
(1956); Lindahl v. L, O. Boggs, 236 Iowa 296, 18 N.W.2d 607 
(1945). Claimant has a history of back trouble. Concerning the 
matter of causation it 1s important to keep in mind that the 
search is not for the only cause. The Iowa Supreme Court in 
Langford v. Kellar Excavating, Grading, Inc., 191 N. W.2d 667, 
670 (Iowa :971) held that requiring the claimant to show an 
accident was the sole proximate cause placed on him a greater 
burden than law imposed. More recently 1n Blacksmith v. All
American, Inc., 290 N.W.2d 348 (Iowa 1980) at 354 the court 
reiterated: "A cause is proxi■ate if it 1s a substantital 
factor in bringing about the results ...• It only needs to be one 
cause; lt does not have to be the only cause.• 

Again, the record viewed as a whole carries claimant's 
burden. Dr. Walker clearly relates an additional five percent 
permanent partial impairment to the claimant's injury in July of 
1982. Dr. Janda attributes all of claimant's present impairment 
to his preexisting condition; however, his t wenty-five percent 
impairment to the body as a whole exceeds the rating to the 
spine in the Minnesota action. The claimant's own test1■ony 
which was corroborated by his spouse indicates that he was 
having only occasional pain prior to July of 1982 . Although he 
saw the doctor for other reasons, he was not complaining of his 
back. Bis testimony at the time of hearing was to a deterioration 
1n his condition. 

The next issue to be considered is claimant's entitlement to 
healing period, temporary partial disability and per■anent 
partial disability. 

While clai■ant is not entitled to compensation for the 
results of a preexisting injury or disease, tbe mere existence 
at ticc o! the subsequent injury 1s not a defense. Rose v. 
John Deere Ottu111Wa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
tl956). If the claimant had a preexisting condition or disaiiIT1ty 
that 1s aggravated, accelerated, - orsened, or lighted up so that 
it result■ 1n disability, the claimant is entitled to recover . 
Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 
(19£zj. 

As claimant has an icpairment to the body as a whole, an 
industrial disab1li~y has been sustained. Industrial disability 
was ~e!ined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.W. 899, tl9lSJ as folio ~•• " It is there!ore 
claimed that the leg'Iilature intended the ter■ 'disability' to 
cean 'industrial disability' or loss of earning capacity and not 
a ■ere 'functional disability' to be co■p~ted in the terr.s of 
percentages of the total physical and mental ability of a norm.al 
can.• 

Functional disability is an clement to be considered in 
determining ind~strial disability which is Ue reduction of 
earning capacity, but consideration must also be given to the 
inJured ecployee's age, ed~cation, qualifications, experience 
and inability to engage i~ ecploy&ent for which he is fitted. 
Olson v. c.oodyear Service Stores, 25S IoJa 1112, l2S N.R.2d 251 
119lll. 

The industrial com:ilssioner has stated on ■any occasions: 

A finding of 1 pairaent to the body as a whole found by a 
sedical evaluator does not equate to industrial disability. 
This is so aa icpalr ent and disability are ~ot identical terl9. 
De,ree of industrial disability can in fact be &UCh different 
than the degree of !apairaent beca se in the first instance 
reference is t loss of earning capacity and in the later to 
anato teal or functional abnor■allty or loss. Alt.bough loss of 
function is to be considered and diubtlity can rarely be found 

without it, it 1s not so that an industrial disability is 
proportionally related to a degree of impairment o f bodily 
function. 

Factors considered in determining industrial disability 
include the employee"s medical condition prior to the injury, 
after t he inJury and present condition1 the situs of the injury, 
its severity and the length of healing period; the v ork experience 
of the e~ployee prior to the injury, after the injury and 
potential for rehabilitation; the employee's qualifica t ions 
intellectually, emotionally and physically; earnings prior and 
subsequent to the injury; and age , education, motivation, and 
functional impairment as a result of the injury and inability 
because of the inJury to engage in employment for which the 
employee is fitted. Loss of earnings caused by a job transfer 
for reasons related to the injury is alao relevant. Theee are 
matters which the f inder of fact considers collectively in 
arriving at the determination of the degree of industrial 
d isabil 1 ty. 

Ther e are no weighting guidelines that are indica ted for 
each of the factors to be consider ed. There are no guidel1nea 
which give, for example, age a weighted value of ten percent of 
t otal, education a value of fifteen percent of total, ■otivation 
- five percent; work e xperience - thirty percent, etc. Neither 
is a rating of funct ional Impairment entitled to whatever the 
degree of impairment that is found to be conclusive t hat it 
directly correlates to that degree of industrial disability to 
the body as a whole. In other words, there are no formulae 
which can be applied and then added up to determine the degree 
of industrial disabi l ity. It therefore becomes necessary for 
the deputy or commissioner to drav upon prior e xperience, 
general and specialized knowledge to make the finding with 
regard to degree of industrial disability. 

Dr . Janda relates all of claimant's 25 \ functional impaic■ent 
to his preex isting condition. As noted above, or. J anda's 
impairment rating exceeds that assigned by clai■ant's Minnesota 
doctors . Dr. Walker aaseasea an additional five percent permanent 
partial i~pairment attributable to claimant's injury of July 27, 
1982. Th~re is no reason to disregard Dr. Walker'• opinion. He 
like Dr. Janda is an orthopedic surgeon. His evaluation i• 
thorough. Claimant is a young person who after a previous back 
injury improved his lot by Increasing his education and s kills. 
Be is precluded fro■ heavy lifting, but apparently his present 
Job conditions ace such that heavy lifting is not needed. 
Claimant haa been f ortunate to have an employer v ho is willing 
to work with h i m. Claimant continues to wor k for that employer 
at this time and seems motivated to con t inue to do so. It la 
important to keep in ■ind that we are concerned with loss of 
earning capacity rather than losa of actual earnings in dealing 
with industrial disability. Clai■ant had a preexisting condition 
in his back. Be had some prior restrictions. Clai■ant has been 
encouraged to lose weight but his weight re■aina in e xcess of 
what it should be and undoubtedly places a burden on his back. 
This deputy industrial co-issioner finds cla1■ant'a industrial 
disability at the present to be minimal and believes the clal■ant 
is entitled to 25 weeks of permanent partial disability. 

Claimant has suffered a peraanent impairment. The benefits 
to be paid to him for his time off wor k therefore are healing 
period benefits. 

Iowa Code section 85.)4 (1) provides, 

Healing Period. It an employee has ouffered a 
personal 1n1ury causing permanent partial disability 
for which co■pensation is payable a• provided in 
subsection 2 of this section, the employer shall 
pay to the employee compensation for a healing 
period, as provided in section 8S.37, beginning on 
the date of injury, and until the employee ham 
returned to work or it is medically indicated that 
significant improvement from the Injury Is not 
anticipated or until the employe~ ls medically 
capable of returning to employment substantially 
similar to the employment In which the eaployee was 
engaged at the time of injury, whichever occurs 
first. 

At the time of hearing the parties stipulated that claimant 
vas off work fro• August 2, 1982 through October 11, 1982. That 
time Is detecnined to be clalnant's healing period. 

Temporary partial disability is discussed In Io~a Code 
section 85.33. Subsection J of that section provides, 

If an ecployee I• temporarily, partially dis
abled and the employer for whee the eq,loyee v as 
vor•lng at the tice of injury offers to the employee 
suitable work conaiatent witb the eaployee"a 
disability the employee shall accept the suitable 
~ork, and be cocpensa•ed with teaporary partial 
benefits. If the employee refuaec to accept the 
suitable work the e,:ployee aball not be cocpensated 
with te1:p0rary partial, te"l)Orary total, or healing 
period benefit• during the period of the refusal. 

Claiaant - as able to return to - or~ on October 12, 1982. Be by 
stipulation of the parties, • orked part-ti■e !or eight weera. 
The parties agreed that clai.,,..nt's norCJSl • •ges - ould eve beer. 
$1,712. As a result of his • or~ he J•• paid $647.2S. Applylr.; 
the forcula in Ic • a Code section 85.33(4) results In a findiog 
that claimant is entitled to $70~.92 in te1:p<1rary partial 
disability benefits. 

The parties are to be CO"'Plieented on the aanner in • hlct. 
claiaant ~as eased bac• into bla job. Thia ia an excellent 
exaq,le of ho--w the workers' co~nsat1on syste• should • Ort. 

The fourth iaa e to be conaidered 1• • ether or not clelJUnt 
1• entitled to benefits under lc • a Code section !S.27 • le 
provides in pertinent part, "Ttie employer, for all injuries 
cocpenaable under th!• chapter or ct.apter•~• st.all furnish 
reaao~able surgical, cedial, dental, osteopathic, c lroprectlc, 
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podiatric, physical rehabilitation, nursing, ambulance and 
hospital services and supplies there of and shall allow reasonably 
necessary transportation expenses incurred for such services. • 
That section is supplemented by industrial commissioner rule 
500-8.1. 

At the time of hearing claimant submitted a number of 
medical expenses. As claimant has been found to have an injury 
arising out of and in the course of his employment, he is 
entitled to the payment of medical expenses and those expenses 
wi 11 be ordered. 

The fifth issue to be considered is claimant's right to 
examination under Iowa Code section 85.39. That section provides 
in pertinent part: 

If an evaluation of permanent disability has 
been made by a physician retained by the employer 
and the employee believes this evaluation to be too 
low, the employee shall, upon application to the 
commiaaioner and upon delivery of a copy of the 
application to the employer and its insurance 
carrier, be reimbursed by the employer reasonable 
fee for a subsequent e xamination by a physician of 
the employee's own choice, and reasonably necessary 
transportation expenses incurred for the examination. 

Dr. Janda assessed no permanent impairment to claimant's 
injury of July 27, 1982. A rating of no impairment ls con
sidered a rating of impairment for purposes of Iowa Code section 
85.39. Coble v. HetroHedla, Inc., 34 Iowa Industrial Commissioner 
Report 71 (1979). Claimant has shown entitlement to examination 
under Iowa Code aection 85.39. Industrial Commissioner Rule 
500-8.l contemplates the payment of mileage and meal expenses. 
Thoae will be ordered as well. 

The remaining issue la whether 
Code section 86.13 are triggered. 
states: 

or not the provisions of Iowa 
A portion of that section 

If a delay in commencement or termination of 
benefits occurs without reasonable or probable 
cause or excuse, the industrial commissioner shall 
award benefits in addition to those benefits 
payable under this chapter, or chapter 85, BSA, or 
858, up to fifty percent of the amount of benefits 
that were unreasonably delayed or denied. 

The undersigned has concluded that the provisions of 86.13 
are applicable in this matter. Claimant complained to a coemployee 
on the date of hie injury. Claimant called his employer the day 
following hie injury to tell of his back problems. Claimant 
reported the Injury to Dr. Janda. Dr. Janda had no record of 
haek compl~int• in t he year•a time prior to clatmant's fnJury. 
Defendants are found lacking only in their failure to pay weekly 
benefits In the time from claimant's injury until his return to 
part-time work. In light of the newness of temporary partial 
disability benefits and the complexity of the formula involved 
no addition will be made to the a ward of those benefits, 
Likewise no addition will be made to the permanent partial 
dleabillty benefits in that Dr. Janda's report attrlbuting no 
impairment to claimant'• injury of July 27, 1982 1s unequivocal. 
Defendants' waiting for a deter■inat1on of industrial disability 
wee not unreasonable. Claimant will be allowed an additional 
S 300. 

FINDINGS or FACT 

WHEREFORE, lT IS FOUND: 

That claimant 1s 32 years of age. 

That claimant la approximately six feet tall and we ighs 
about 250 pounda. 

That claimant has a GED. 

That claimant has additional training in business machines. 

That claimant's wor k experience before beginning work for 
defendant has been 1n a canning company and in a hog feeding 
operation, 

Tbat claimant had an incident ~1 th his back on July 27, 1982 
a ■ he delivered a 600 pound fire file. 

That clai■ant spoke of th1s incident with a cocmployee, 

'That clal..,nt had injured hie back before in 1975 and in 
1977. 

That claiaant had a apinal fusion in 1978, 

That claimant ud• clalm for w orker ■' compensation in 
Hinneeota and vas awarded benefits including per=anent partial 
diaablllty to his back of 25\, 

That claiaant had a good recovery fro& surgery vlth only 
occaalonal pain. 

Tbat since the incident of July 27, 1982 claiunt has 
lncrcaaed pain and an inability to carry out some ot hie activities, 

That claiaant vaa ~~eking for defendant ecployer at the tlu 
ot hie Kinneaot• claim and continue• to ~ork for defendant 
ecployer. 

That clal~nt -as oft v~r from Auguat 2, 1982 through 
October 11, 1982. 

That claimant returned to work on October 12, 1982 and 
worked part-time for the next eight weeks. 

That claimant has some permanent impairment resulting from 
his Injury of July 27, 1982. 

CONLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant sustained an injury to his back arising out of 
and in the course of his employment on July 27, 198.2. 

That claimant has established a causal relationship between 
his injury of July 27, 1982 and his present disability, 

That claimant has shown entitlement to healing period 
benefits from August 2, 1982 through October 11 , 1982 at a rate 
of one hundred forty-six and 10/100 dollars ($146.10). 

That claimant has proved entitlement to temporary partial 
disability benefits totalling seven hundred nine and 82/100 
dollars ($709.82) for the period from October 12, 1982 until 
December 6, 1982. 

That claimant has demonstrated entitlement to t wenty-five 
(25) weeks of permanent partial disability at one hundred 
forty-six and 10/100 dollars ($146.10) per week. 

That claimant has established entitlement to medical and 
mileage expenses under Iowa Code section 85.27. 

That claimant has shown entitlement to examination under 
Iowa Code section 85.39. 

The defendant insurance carrier delayed in commencement of 
weekly benefits without reasonable or probable cause or e " cus·e 
from August 2, 1982 through October 11, 1982 entitling claimant 
to an additional three hundred dollars ($300). 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants pay healing period benefits from August 2, 
1982 through October 11, 1982 at a rate of one hundred forty-six 
and 10/100 dollars ($146.10). 

That defendants pay claimant an additional three hundred 
dollars ($300) puauant to Iowa Code section 86.13. 

That defendanta pay temporary partial disability totalling 
seven hundred nine and 92/100 ($709.92). 

That defendants pay permanent partial disability benefits 
for twenty-five (25) weeks at a rate of one hundred forty-six 
and 10/100 dollars ($1 46.10 ) per week commencing on December 7, 
1982. 

That defendant& pay all amounts accrued in a lump sum. 

That defendants pay interest pursuant to Iowa Code section 
85. 30. 

That defendants pay mileage totalling one hundred ninety-six 
and 80/100 dollars ($196.80). 

That defendants pay the following expenses under Iowa Code 
section 85.27: 

Forest Park Pharmacy, P.C. $ 39.70 
St. Joseph Mercy Hospital 
North Iowa Medical Center 
Radiologist of Mason City, P,C. 
Independent Hed1cal Surgical Group, P.C. 

1,447.50 
38.20 

107.00 
262.00 

That defendants pay costs of an e xaminati on by Dr. Walker 
and expenses incidental thereto totalling three hundred twenty
six and 03/100 ($326,03) pursuant to Iowa Code section 85.39. 

That defendants pay costa pursuant to Industrial Co1111iasioner 
Rule 500-4.33 including the charges for medical reports from Dr. 
Janda and Dr. Walker totalling one hundred five dollars ($105). 

Signed and filed this 25th day of March, 1983 . 

No Appeal 
JUDITH ANN HIGGS 
DEPUTY INDUSTRIAL CO~HI SSJONEP 

,. .. 
I 

• 
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DAVE COTTRELL, 

Claimant, 

vs. 

MIDWEST CARBIDE CORPORATION, 

Employer, 

and 

FIDELITY, CASUALTY 
INSUR~NCE COMPANY, 

Insurance Carrier, 
Defendants. 

Mr. James P. Hoffman 
Attorney at Law 
Middle Road 
P.O. Box 1066 
Keokuk, IA 52632 

Hr. Dennis L. Ranssen 
Ms. Carol Ann Nix 
Attorneys at Law 
1040 Fifth Avenue 
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INTRODUCTION 

File NO. 603182 

R E V I E W -

R E O P E N I N G 

D E C I S I O N 

For Claimant 

For Defendants 

This is a proceeding in review-reopening brought by David 
Cottrell, the claimant, against his employer Midwest Carbide 
Corporation, and the insurance carrier, Fidelity, Casualty 
Insurance Company, to recover additional benefits under the Iowa 
Workers' Compensation Act as a result of an injury he sustained 
on October 4, 1979. 

This matter came on for hearing before the undersigned 
deputy industrial commissioner at the Henry County Courthouse in 
Mount Pleasant, Iowa on February 3, 1982. The record was 
considered fully submitted on March 31, 1982. 

An examination of the industrial commissioner"s file reflects 
that on October 25, 1979 a memorandum of agreement was filed 
with respect to this case. On October 10, 1979 a first report 
of injury was filed by the employer. A supplemental form 2A was 
filed March 15, 1982 indicating that permanent partial dis
obility paymcnto were continuing to be paid to thG clai~ant. 

The record in this case consists of the testimony of the 
claimant, Jesse Reriford and Dan Smith: the deposition of Jerry 
L. Jochims, M.O.; the deposition of William A. Vance, Jr., O.C.; 
the deposition of Frank Koranda, M.O.; the deposition of Marc 
Joseph Williams, o.C.; the deposition of Albert Cram, M.D.; 
claimant's exhibits 1 through 9 inclusive; and defendants' 
exhibits A through K inclusive. 

ISSUES 

The issues to be determined in this litigation are the 
causal relationship between the work injury of October 4, 1979 
and the claimant's present back complaints as well as the extent 
of disability. It should be noted that as a consequence of the 
October 4 incident, claimant sustained extensive burns over his 
body. There is no issue of causation concerning those burns. 

REVIEW OF TBE EVIDENCE 

At the time of hearing the parties stipulated that the 
applicable rate in the event of an award is $163.18. The 
parties further agreed that there was no issue of time off work 
and that all medical bills have been paid. 

Claimant, David Cottrell, testified that he is 27 years old. 
He was single on the date of injury and remains unmarried as of 
the date of hearing. Be completed the eleventh grade and has 
not received a GED. 

Bis prior work experience includes working for the Gardner 
Denver Company for five and one-half years in a general unskilled 
labor position. Re then worked for the Quincy Soybean Company 
unloading soybeans and functioning as a general laborer for two 
months. He has also had experience working for Sheller-Globe 
Company, again in a general labor position, for a six month 
period. The claimant does not have any specialized training in 
any particular field. 

The claimant acknowledged that on the date of injury of 
October 4, 1979, he was an employee of the defendant. Be had 
been working for Midwest Carbide for approximately one and 
one-half years prior to the date of injury. His position was 
that of "head fireman • for the defendant on the date of Injury. 

on October 4 the claimant was working near a carbide furnace 
when that piece of equipment started to make loud noises. 
Claimant notified Merle Hamilton, a coworker, that there was a 
problem with the furnace. They tried to shut down the furnace 
when it exploded. The claimant was struck by a large metal 
portion of the furnace which he estimated to weigh 500 pounds. 
The claimant indicated that he was struck in the middle of the 
back by this metal which then slammed and pinned him against a 
brick wall. The claimant also received extensive burns as a 
result of the explosion on his arms, legs, back and neck. 

After the explosion Mr. Cottrell immediately went to the 
first aid station where he remained 30 to 40 minutes. He was 
then transferred to the Keokuk Area Hospital and subsequently 

flown by helicopter to University Hospitals in Iowa City. 

The claimant lost consciousness during this period of time 
and woke up three or four days later in the intensive care unit 
at Iowa City Hospitals. Be indicated he was burned over 35 
percent of his body as a result of the e xplosion . Be testified 
that to the best of his recollection he spent five weeks at 
University Hospitals for treatment and s kin grafting procedures 
on his arms, stomach and thighs. Be was under continuous pain 
medication during this time. 

Since being discharged from the hospitial the claimant 
indicated that he has made numerous trips to University Hospitals 
and has been under the continuing care of Dr. Albert Cram of 
that institution. 

By the time of hearing the claimant had returned to work for 
the defendant and had been actively working one and one-half 
weeks. He is not working at the same job he had prior to the 
date of injury. 

Claimant indicated that he is now restricted in what he can 
do physically. Specifically, he must avoid exposure to t he sun 
for any length of time and he has an inability to lift as much 
as he could prior to the date of injury. Claimant testified to 
the extensive scarring on his body which is evidenced by photo
graphs and other evidence in this case. Be testified that he is 
unable to manipulate his arms as he did before and does no t have 
the strength that he had prior to the date of injury. Be 
indicated that in cold weather he chills faster than he did 
prior to the date of injury. 

Mr. Cottrell testified about an embarrassment he experiences 
as a result of his skin situation; hence, he continues to leave 
his shirt on in the summertime. The claimant testified that the 
extensive scarring makes him feel as though people are look ing 
at him and consequently he stays at home quite often. 

As previously noted, claimant returned to work, initially 
was assigned to an outside job and got along satisfactorily. 
However, he noted that he chilled rapidly and was required to go 
inside and warm up. Due to the facial burns, specifically the 
burns on the right ear, he has lost the sensation in that 
portion of his body and cannot feel the cold there. 

Claimant is paid $7.91 per hour and his seniority was 
restored when he returned to work. The claimant is afraid of 
the furnace where the accident occurred. He indicated that the 
mere lighting of a cutting torch or a popping noise causes him 
to flinch and be nervous. Whenever he is around an exposed 
flame of any type, he is very cautious. The claimant testified 
that he has a quick temper now which he did not have prior to 
the inJury. Be also testified to a nervous stomach which he did 
not have prior to the date of injury. Claimant has an inability 
to walk as far or work as fast as he once did. 

Mr. Cottrell was in good physical condition prior to t he 
lnJury and not affected by any of these problems. 

In connection with the furnace blast, claimant injured his 
back. Be received some chiropractic adjus t ments prior to the 
date of injury, but the back situation has become progressively 
worse since the date of injury. Part of his lifting restriction 
is due to the back injury. 

Claimant confirmed that in 1970 he sustained a neck injury 
while in high school and in 1971 a subsequent low back injury, 
both of which were treated by Dr. Vance. Claimant's present 
complaints include pain 1n the thoracic and lumbar portions of 
his back. 

Jesse Heriford, claimant's mother, testified on his behalf. 
She has had occasion to observe the claimant bot h prior to and 
after the October 4 incident. She confirmed the claimant's 
testimony regarding his present physical status and complaints. 
In addition, she noted t he claimant was in good health prior to 
the date of inJury. 

Dan Smith testified on behalf of the defendants. Be Is the 
personnel and safety director for Midwest Carbide Corp. He 
confirmed that the claimant was an employee of defendant on 
October 4. ee described the claimant as a good employee prior 
to the date of injury. He confirmed the claimant was making $7.00 
per hour prior to the date of injury and that he is presently 
receiving $7.91 per hour. 

Albert cram, M.O., testified by deposition that he is the 
director of the burn unit at University of Iowa Hospitals in 
Iowa City and held that position since 1969. He confirmed that 
he treated the claimant commencing October 4, 1979. The claimant, 
according to or. Cram, was burned over 35 percent of the total 
body surface due to the explosion. A history was secured by or. 
cram from the claimant which is consistent with the facts as the 
claimant recites them. Be confirmed that the claimant underwent 
a variety of surgical procedures including skin grafts and 
testified that he reached maximum medical recuperation on June 
16, 1981. With respect to the scarring and its effect on the 
claimant, Or. Cram testified: 

Q. With respect to the rest of his body, however, 
what shape is that in other than what I can see 
looking at it? 

A. Well, he has the obvious scars that can be seen 
by anyone who observes him and, obviously, there are 
some areas of ~is body that were burned that are not 
seen when he's normally clothed that are also burned. 
81s primary residual effects are these scars and 
their affect on his ability to control his body 
temperature both by sweating and by dilating or 
constricting the vessels in the skin, and the 
inelastlcity of this tissue when compared to normal 
unburned tissue probably constitute the maJor 
residual affects other than the obvious appearance 
changes that one can see. 
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Q. With the burns that he has, that is the scarring, 
what is the difference between skin that is scarred 
as it is here and skin that is what I would consider 
normal, that isn't scarred like that? 

A. Well, the normal unburned tissue and that tissue 
that was very lightly like a first degree burn 
generally heals back to a fairly normal stage. And 
that tissue has a large amount of elastin which is a 
material that allows skin to stretch and be mobile. 
That skin has normal hair follicles, normal sweat 
glands, and normal sebaceous glands. Now, the 
sebaceous glands secrete oils which keep our skin 
from drying out. 

Areas that were burned for deep partial thickness 
are areas which the s weat glands have been lost, 
areas which the sebaceous glands are no longer 
present. And certainly the blood supply to that 
area of skin is not normal blood supply in the sense 
that it's under the control of the body to help 
adjust body temperature. So patients who have 
either grafts or very deep second degree burns have 
areas of skin that are not as elastic as normal skin. 
They may have altered sensation, that is they may 
have areas of discomfort where nerve endings have 
not grown back in a completely normal fashion. They 
have a lack of lubricating or moisturizing cells in 
many areas so they may have to apply creams on a 
daily basis to keep their skin from drying out. And 
they have difficulty in protecting themselves from 
extremely cold weather, for instance, they may be 
susceptible to frostbite at temperatures where 
unburned skin would not be at great hazard. And 
they may have a great deal of difficulty tolerating 
extremely hot temperatures because they can't 
dissipate their body heat as rapidly as normal. 

Q. So if he can't sweat in an area that's burnt to 
an area of third degree burn, what problem is that 
for him, the fact that it doesn't sweat? 

A. Well, depending on the amount of body burned, if 
one was burned in all the s weat bearing areas, one 
wold have a tremendous difficulty in controlling 
their body temperature. 

In David's case, there are obviously areas of the 
body with sweat glands which are not affected. And 
in all probability, as long as he's maintained in 
some reasonable degree of temperature extremes, he 
can control his body temperature. I would think 
that at temperatures of, say, above seventy-five 
that he would become uncomfortable. And those areas 
that still have s weat glands would sweat in excess 
in order to help maintain his body temperature, at 
least many of the burn patients do have this problem 
where areas that were unburned that have sweat gland 
bearing areas do sweat excessively in order to sort 
of make up, if you will, for the loss of sweat 
glands in other parts of the body. 

Q. The fact that it doesn't self lubricate, what 
kind of a problem is that for a person? 

A. Well, primarily the skin gets dry and flaky and 
irritated, is more easily infected then as it 
becomes irritated and inflamed. And basically Just 
for personal comfort, they usually feel better if 
they apply some kind of mild lubricating cream. 
Some people have to do that once a day, some people 
hav~ to do it several times a day. And it seems to 
vary a great deal from one individual to the next. 

Q. If a person works in a foundry or a place that 
is dirty, are they more susceptible to getting 
infection because of that? 

A. Well, certainly the skin that was grafted in 
those areas that were deep second degree burned that 
have healed would be more susceptible to injury from 
a physical standpoint because they're not as elastic, 
they can't stretch as much. so a bump that might, 
in an area of normal unburned skin, that might not 
cause an open break in the skin would be likely or 
at least possibly could do so in the other area. So 
from that standpoint, there's a little bit of 
increased risk. 

Q. Whereabouts is most of the area that has the 
type of problem on Mr. Cottrell? 

A. Well, I think the area that was most severely 
burned is the area we had to graft on the right arm 
and on the areas on his abdomen. Re did have a fair 
amount of fairly deep second degree burn which 
healed with some hypertrophic scarring on the 
shoulder and on a portion of his back and in scattered 
areas on his neck and face. 

With respect to other injuries that the claimant sustained, Dr. Cram 
stated: 

A. Yes, he had rib fractures. He, as I said, he 
did have a bit of collapse in the lung. And eventually 
when he was in the intensive care unit, we did have 
to place a chest tube on that side. And that was in 
place for a period of fourteen days or somewhere in 
that neighborhood. 

The chest tube was removed, he did recollect some 
fluid on that side as a result of the injuries that 
he received and we did have to tap that once by 
placing a needle into the chest cavity and withdrawing 
it. But recently his pulmonary function has appeared 

to be adequate. We've not tested it to any great 
extent but clincially it appears adequate. 

Q. Does that have to do then with his possibly 
breathing in some kind of carbonic material then? 

A. Yes, there's no doubt from the findings when he 
came into the hospital that he inhaled some materials 
during the explosion which were injurious to tre 
lining of his pulmonary tree or his trachea and the 
bronchi and his lungs. The residual -- We never, 
unless we could measure the gases that were present 
at the time, we never know with certainty which ones. 
Most likely they were some calcium byproduct. And 
these create a chemical injury to the lung whicr, 
depending on its severity, may be completely or 
partially reversible. And as I've said, I feel at 
least clinically we don't have a measurable residual 
injury as a result of that. 

With respect to the extent of permanent disability, or. Cram 
testified: 

A. Well, based on the change of an irreversible 
nature in the skin and the difficulties associated 
with those, it would be my feeling that nis partial 
permanent disability is 15 percent. 

Q. And that is of the body as a whole; is that 
correct? 

A. Yes. 

Q. And Doctor, within a reasonable medical certainty, 
would you tell me whether or not the injuries that 
he suffered are consistent as far as causal con- • 
nection with the type of injuries that was related 
to you in your medical history? 

A. Yes, his injuries are consistent with the 
history that he related. 

On cross-examination this physician indicated that the 
claimant's injuries would not prevent him from returning to 
gainful employment. The claimant did not complain of neck or 
low back problems while under Or. Cram ' s treatment. This 
physician is of the opinion that claimant could still engage in 
employment that required heavy lifting, but a restriction has 
been placed on the claimant in terms of the temperature of the 
area in which he works. This must range in the area of 35 
degrees to 75 degrees. 

Frank C. Koranda, Assistant Professor of Dermatology at the 
University Hospitals in Iowa City, testif i ed that he had occasion 
to examine and treat the claimant in December 1980. The treatment 
was for hypertrophic scarring secondary to his calcium carbide 
thermal burns. Claimant continues under the care of Or. Koranda. 
This witness indicated that the claimant had a revision of the 
hypertrophic scar on the right lateral neck. This scar has 
required additional treatment since that operation. With 
respect to the limitations that this scarring presently causes, 
Dr. Koranda testified: 

A. Well, first of all, there would be a restriction 
of motion because it was a linear band that constricts 
down. And when you get a hypertrophic scar or any 
scar, the scar then constricts and shortens so it 
can impede motion, and chronic irritation from 
clothing rubbing there, and finally Just the appearance. 

With respect to residual difficulties claimant will experience, 
Dr. Koranda testified: 

o. In what way do burns of this nature and the 
scarring affect a person? What can he reasonably 
expect in the future over his lifetime as to any 
effects of that? 

A. Well, burns are sometimes -- the skin doesn't 
have its same strength and it can be subject to 
breakdown. You know, the skin can break down. You 
could develop ulcers there or something like that. 
It's a potential, it's not necessarily going to 
happen. 

On cross-examination this physician indicated that the claimant 
did not complain of any neck or back problems during his treatment. 
He indicated that the claimant is, in his opinion, able to work. 

Marc Joseph Williams, O.C., testified on behalf of the 
claimant. He initially examined the claimant on November), 
1981 for complaints of back and neck pain. Chiropractic treatments 
were commenced. This practitioner expressed the opinion that 
the claimant has a 40 total permanent impairment based upon the 
AMA Guides to the Evaluation of Permanent Disabilities. He is 
also of the opinion that his disability is causally related to 
the injury of October 4, 1979. The cross-examination of this 
witness was considered in the final disposition of this case. 

Willem A. Vance, Jr., o.c., testified that he initially 
examined the claimant on December 7, 1979. At that examination, 
the claimant's chief complaints were stiff neck, cervical pain, 
severe headaches, pain and tingling in both upper extremities, 
severe low back pain radiating into both lower extremities. 
Subsequently, treatments were undertaken during the period 
December 7, 1979 through July 1, 1980. This practitioner 
expressed the opinion that the injuries were causally related to 
the explosion at t~e Midwest Carbide plant. Re is of the 
opinion that the residual disability is ten percent. 

On cross-examination with respect to causation, this physician 
testified: 
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Q. Doctor, since Hr. Cottrell has had problems in 
his cervical and lumbar areas since November of 1970 
for the cervical problem and November of '11 for the 
lumbar problem, you can't say, within a reasonable 
degree of medical certainty, that the cervical and 
lumbar problems that you found in his December, '79 
X-rays were caused by the furnace blast at Midwest 
Carbide in October of '79, can you? 

A. I can say they were certainly aggravated by it, 
yes, Ma'am. 

This physician further testified: 

Q. (By Hr. Roffman) As a result of taking the 
medical history, can you then tell within a reasonable 
medical certainty--not an absolute certainty, but 
within a reasonable medical certainty--as to when 
that change occurred or what caused it? Just yes or 
no. 

A. Yes. 

Q. Now, isn't it true that at the time that you saw 
Hr. Cottrell on December 7th, that his complaints 
about his problems there were different in many 
respects as compared to anything he had ever seen 
you for before that time? 

A. Yes. 

Q. For instance, I believe you mentioned something 
about pain tingling down both the lower extremities 
as well as tingling sensation or pain down the 
extremities of the arms. Was that different than 
ever before? 

A. Yes. 

This practitioner is also of the 
he may have treated the claimant for 
resolved themselves as of that date. 
were only temporary in nature. 

opinion that any problems 
prior to October 4, 1979 

Any prior back complaints 

Jerry L. Jochims, H.O., an orthopedic specialist, testified 
on behalf of the defense. He examined Hr. Cottrell at the 
request of the defendant on February 1, 1982. He has also had 
an opportunity to examine the multitude of reports and depositions 
contained 1n this file. In substance, this physician testified: 

Q. Doctor, given that as a possible cause, can you 
say within a reasonable degree of medical certainty 
that the furnace explosion caused Hr. Cottrell's 
compression fracture? 

A. Given no other significiant traumatic episodes, 
I believe that that causal corelation (sicJ can be 
made. 

With respect to the extent of permanent impairment, he testified: 

Q. Doctor, do you have an opinion on how much of Hr. 
Cottrell's present permanent physical impairment can 
be attributed to the furnace explosion to a reasonable 
degree of medical certainty? 

A. Yes. 

Q. W"at is that opinion? 

A. Ten percent. 

Q. And what is that based on? 

A. The finding of a compression wedged deformity at 
Tl2. 

The cross-examination of this witness has been considered in the 
final disposition of this case. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of October 4, 1979 is the cause of 
the disability on ~hich he now bases his claim. Bodish v. 
Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl v. L. 0. 
~. 236 Iowa 296, 18 N.W.2d 607 (1945). A possibility is 
Trisufficient, a probability is necessary. Burt v. John Deere 
Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (1956). The 
question of c ausal connection is essentially within the domain 
of exp~rt testimony. Bradshaw v. Iowa Methodist Hospital, 251 
Iowa 375, 101 N.W.2d 167 (1960). 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of• subsequent injury is not a defense. Rose v. 
John Deere Ottumwa works, 247 Iowa 900, 908, 76 N.W.2d 756, 
(1956). If the c laimant had a preexisting condition or dis-- 
ability that is aggravated, accelerated, worsened or lighted up 
so that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, (1962). 

When an aggravation occurs in the performance of a~ employer's 
work and a causal connection is established, claimant may 
recover to the extent of the impairment. Ziegler v. o. s. 
Gypsum Co., 252 Iowa 613, 620, 106 N.W.2d 591, (1961). 

The Iowa Supreme Court cites, apparently with approval, the 
c.J.S. statement that the aggravation should be material if it 
is to be c ompensable. Yeager v. Firestone Tire and Rubber Co., 
253 rowa 369, 112 N.W.2d 299 (l96l): lOO c.s.J. workmen's 
compensation S555(17)a. 

An employer takes an employee subJect to any active or 

dormant health impairments, and a work connected injury which 
more than slightly aggravates the condition is considered to be 
a personal injury. Ziegler v. o.s. Gypsum, 252 Iowa 613, 620, 
106 N.W.2d 591 (1961), and cases cited. 

In Parr v. Nash Finch co., (Appeal decision, October 31, 
1980) the Industrial Commissioner, after analyzing the decisions 
of HcSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980) and 
Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980), 
stated: 

Although the court stated that they were looking 
for the reduction in earning capacity it is undeniable 
that it was the " loss of earnings" caused by the 
job transfer for reasons related to the injury that 
the court was indicating justified a finding of 
" industrial disability.• Therefore, if a worker is 
placed in a position by his employer after an 
injury to the body as a whole and because of the 
injury which results in an actual reduction in 
earning, it would appear this would justify an 
a ward of industrial disability. This would appear 
to be so even if the worker's •capacity" to earn 
has not been diminished. 

In Floyd Enstrom v. Iowa Public Service, Appeal Decision 
filed August 5, l98l, the industrial commissioner stated: 

There is a common misconception that a finding 
of impairment to the body as a whole found by a 
medical evaluator equates to industrial disability. 
Such is not the case as impairment and disability 
are not identical terms. Degree of industrial 
disability can in fact be much different than the 
degree of 1mpairment because in the first instance 
reference is to loss of earning capacity and in the 
later to anatomical or functional abnormality or 
loss. Although loss of function is to be considered 
and disability can rarely be found without it, it is 
not so that an industrial disability is proportionally 
related to a degree of impairment of bodily function. 

Factors considered in determining industrial 
disability include the employee's medical condition 
prior to the injury, after the injury and present 
condition; the situs of the injury, its severity and 
the length of healing period; the work experience of 
the employee prior to the injury, after the injury 
and potential for rehabilitation; the employee's 
qualifications intellectually, emotionally and 
physically; earnings prior and subsequent to the 
injury; and age, education, motivation, and functional 
impairment as a result of the in3ury and inability 
because of the injury to engage in employment for 
which the employee is fitted. Loss of earnings 
caused by a job transfer for reasons related to the 
injury is also relevant. These are matters which 
the finder of fact considers collectively in arriving 
at the determination of the degree of industrial 
disability. 

There are no weighting guidelines that are 
indicated for each of the factors to be considered. 
There are no guidelines which give, for example, age 
a weighted value of ten percent of total, education 
a value of fifteen percent of total, motivation -
five percent; work experience - thirty percent, etc. 
Neither is a rating of functional impairment entitled 
to whatever the degree of impairment that is found 
to be conclusive that it directly correlates to that 
degree of industrial disability to the body as a 
whole. In other words, there are no formulae which 
can be applied and then added up to determine the 
degree of industrial disability. It therefore 
becomes necessary for the deputy or commissioner to 
draw upon prior experience, general and specialized 
knowledge to make the finding with regard to degree 
of industrial disability. 

ANALYSIS 

The claimant, David Cottrell, as the record reflects, 
received a very severe burn injury. The medical testimony 
indicates that the burns covered approximately 35 percent of his 
body. Photographs contained in this record are a graphic 
illustration of the extent of this injury. A back injury was 
also sustained as a result of the carbide furnace explosion in 
October 1979. 

The medical testimony as to the extent of disability varies 
according to the speciality of the medical witness. After 
examining the entire record and all medical testimony, the 
greater weight will be given to the opinions of or. Jochim& 
because of his specialized expertise and background In the area 
of orthopedics; Or. Roranda, because of his specialized expertise 
and background in the area of dermatology; and or. Cram, because 
of his specialty and intimate involvement in the treatment of 
claimant's burns. or. cram is of the opinion that claimant has 
sustained a 15 percent permanent functional impairment as a 
result of the burns. Or . Joch1ms i s o f the opi nion 
that claimant has sustained a ten percent permanent partial 
disability to the body as a whole as a result of the back injury 
sustained at the time of the furnace explosion. 

Dr. Koranda does not testify in terms of numerical dis
ability, but his testimony is very helpful in illustrating the 
residual difficulties Mr. Cottrell will experience. 

Some dispute has arisen regarding the causal relationship 
between the back injury and the furnace explosion. or. Jochims, 
the defendants' examining physician, bridges any gap that may 
have existed when he indicated that in his opinion there is a 
causal relationship. 

The undersigned deputy had an opportunity to observe the 
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claimant during trial and finds him to be totally credible. In 
the opinion of the undersigned deputy, a severe burn injury of 
the type experienced in this case is one of the most severe and 
disfiguring injuries an individual can receive. Claimant has 
testified to a multitude of residual problems he experiences as 
a result of the burns in question including psychological and 
nervous impairment. 

Al~hough it is true that claimant has returned to work, this 
only occurred a very short time prior to hearing. At best, the 
situation is tenuous from the claimant's standpoint. 

After examining all the contents of the record and based on 
the substantial functional impairment sustained by claimant, the 
undersigned is of the opinion that claimant has sustained a 
permanent partial disability for industrial purposes of 50 
percent. In the opinion of the undersigned, if the claimant was 
not working in some fashion for the defendant employer, the 
extent of disability would be substantially greater than the SO 
percent awarded herein. The basis for this is the specific type 
of injury sustained (i.e., burn). 

FINDINGS OF FACT 

That on October 4, 1979 the claimant sustained an injury to 
his back which is causally related to the carbide furnace 
explosion occurring on that date. 

That the disability claimant has to his back is causally 
related to the work injury. 

That the claimant has a permanent impairment of ten percent 
to the body as a whole as a result of the back injury sustained 
on October 4,1979. 

That as a result of the work injury, claimant must avoid 
prolonged exposure to the sun, has difficulty lifting and has 
loss of strength in his arms, is susceptible to chilling, has 
portions of his body which are susceptible to freezing without 
his knowledge due to a lack of sensation, is self-conscious and 
feels people are looking at him as a result of the burns, 
experiences nervousness around popping sounds or open flames, 
has a quick temper post injury and will have continuing dif
ficulty with his skin. 

That claimant received some chiropractic adJustments prior 
to the date of injury, but has not been physically restricted as 
a result. 

That claimant is credible in his testimony. 

That claimant returned to work for defendant employer a 
short time prior to the date of hearing. 

CONCLOSIONS OF LAW 

That claimant sustained his burden of proof and established 
a causal connection between the back injury and the resulting 
disability. 

That claimant sustained his burden of proof and established 
a causal connection between the burns he sustained and his 
resulting disability. 

That claimant has sustained a permanent partial disability 
for industrial purposes of fifty (50) percent of the body as a 
whole. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants shall pay claimant t wo hundred fifty (250) 
weeks of permanent partial disability benefits at the stipulated 
rate of one hundred sixty-three and 18/100 dollars ($163.18). 

That all accrued benefits shall be paid to claimant in a 
lump sum. 

That defendants are given credit for benefits previously 
paid. 

That interest shall accrue pursuant to Section 85.30. 

That the costs of this action are taxed to the defendants 
pursuant to Industrial Commissioner Rule 500-4.33. 

That defendants shall file a final report upon payment of 
this award. 

Signed and filed this 20 day of July, 1982. 

No Appeal 
E. J. KELLY 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JAMES V. COWELL, 

Claimant, 

vs. 

INSOLATION SERVICES, INC., 

Employer, 

and 

UNITED STATES FIDELITY & 
GUARANTY, 

Insurance Carrier, 
Defendants. 

File No. 518327 

APPEAL 

D E C I S I O N 

By order of the industrial commissioner filed September 9, 
1982 the undersigned deputy industrial commissioner has been 
appointed under the provisions of S86.3, Code of Iowa, to issue 
the final agency decision on appeal in this matter. DeJenqants 
appeal from a review-reopening decision in which claimant was 
awarded a running healing period. 

The record on appeal consists of the transcript; claimant's 
exhibits A and B; defendants' exhibits 1, 2, 3, 4, 5, 6, 8, 9, 
10 and 11 (exhibit 7 was not received into the record); and the 
deposition of Robert C. Larimer, M.D., all of which evidence was 
considered as a part of reaching this final agency decision. 

The result of this final agency decision will modify that of 
the hearing deputy. 

SUMMARY 

The hearing deputy's decision contains a good summary of the 
record, but a somewhat brief summary will be helpful. Claimant 
hurt his low back in a fall at a construction site on November 
14, 1978. He has not worked since. 

His medical history shows a great deal of back trouble which 
included hospitalizations in January of 1978, June of 1979, and 
October of 1979. The principal treating physician was Dr. Larimer, 
a qualified internist, other physicians have examined claimant 
and consulted. Although a myelogram in 1979 was negative, 
claimant continued to exhibit obJective as well as subjective 

symptoms of a severe low back disorder. Then, on September 2, 
1981, a CAT scan showed a herniated disc at L5-Sl. 

It was claimant's understanding that Dr. Larimer favored 
surgery. Bowever, Alexander Kle1der, M.O., a neurosurgeon, 
"strongly advised against surgery.• (Claimant's exhibit A, 
Kleider report, October 9, 1981) Morris P. Margules, M.D., a 
neurosurgeon, stated that no surgical procedure should be 
performed until further testing is completed. (Claimant 's 
exhibit A, Margules report, February 19, 1980) 

ISSUES 

The hearing deputy awarded a running healing period from the 
date of the injury onward. The issues on appeal stated by 
defendants: 

The issues presented by the parties at the time 
of the hearing are whether a running healing award 
is proper. Whether the Deputy Industrial Commis
sioner was in error for not determining that the 
claimant has reached maximum recuperation and 
failed to determine the amount of Industrial 
disability. Whether the Deputy Industrial Commis
sioner is in error for the reason that as a matter 
of law there is insufficient evidence to warrant 
the decision that claimant had recovered from the 
effects of a nor industrial fall at his residence 
whi ch occurred 1n December of 1977 and January of 
1978. Whether the Deputy Industrial Commissioner 
is in error for the reason that as a matter of law, 
there is insufficient evidence to warrant the 
conclusion that claimant apparently is suffering 
from a bulging disc at the level of L5-Sl on the 
left and that an additional myelogram apparently 
needs to be done when the record shows a prior 
myelogram of October, 1979, with a normal finding. 
(Emphasis in original) 

From the foregoing, the issues are taken to be that of the 
question of causal relationship between the injury and the 
disability and, if a causal relationship is established, the 
extent of the disability attributable to the injury. 

APPLICABLE LAW 

Claimant must show both that the health impairment was 
probably caused by his work and the nature and the extent of his 
disability. Olson v. Goodyear Service Stores, 255 Iowa 1112, 
125 N.W.2d 25l (l963); Burt v. John Deere Waterloo Tractor Works, 
247 Iowa 691, 73 N.W.2d 732 (l955J; Ford v. Goode, 240 Iowa 
1219, 38 N.W.2d 158 (1949); Almquist v. Shenandoah Nurseries, 
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Inc., 218 Iowa 724, 254 N.W. 35 (1934 ). 
orcondltion which is aggravated at work 
v. Firestone Tire, Rubber Co., 253 Iowa 
(l96l) and cases cited. 

A preexisting disease 
is compensable. Yeager 
369, 112 N.W.2d J99 

Section 85.34(1), Code of Iowa, 1977, stated: 

Healing period. If an employee has suffered a 
personal injury causing permanent partial dis
ability for which compensation 1s payable as 
provided in subsection 2 of this section, the 
employer shall pay to the employee compensation for 
a healing period, as provided 1n section 85.37, 
beginning on the date of the injury, and until he 
has returned to work or competent medical evidence 
indicates that recuperation from said injury has 
been accomplished, whichever comes first. 

Industrial Commissioner"s Rule 500-8.3, I.A.C., stated: 

A healing period exists only in connection with 
an injury causing permanent partial disability. It 
is that period of time after a compensable injury 
until the employee has returned to work or re
cuperated from the injury. Recuperation occurs 
when it is ~edically indicated that either no 
further improvement is anticipated from the injury 
or that the employee is capable of returning to 
employment substantially similar to that in which 
the employee was engaged at the time of the injury, 
whichever occurs first. 

Hatters of causal relationship 
realm of e xpert medical testimony. 
Hospital, 251 Iowa 375, 101 N.W.2d 

are essentially within the 
Bradshaw v. Iowa Methodist 

167 (l960). 

Claimant's disability is industrial, reduction of earning 
capacity, and not mere functional impairment. Such disability 
includes considerations of functional impairment, age, education 
and relative ability to do the same type of work as prior to the 
injury. Olson, 255 Iowa 1112, 125 N.W.2d 251; Martin v. Skelly 
Oil Co., 252 Iowa 128, 106 N.W.2d 95 (1960) and cases cited. 
See also Blacksmith v. All-American, Inc, 290 N.W.2d 348 (Iowa 
1980) and HcSpadden v. Blg Ben Coal Co., 288 N.W.2d 181 (Iowa 
1980 l. 

Reasons for industrial disability may not always be related 
to functional impairment. !l)Claimant may have an award of 
industrial disability if the employer refuses to give him any 
sort of work after the injury. (2)"(aJ claimant's inability to 
find other suitable work after making bona fide efforts to find 
such work may indicate that relief should be granted. " g., at 
192 

ANALYSIS 

The record amply shows that claimant had a preexisting low 
back condition, but it likewise shows that claimant sustained a 
real trauma on November 14, 1978. He was working on a construction 
project some 90 feet above the ground. Re stated: 

As I come back from dinner, we took the elevator 
up, climbed up the roof, got onto the scaffold and 
walked onto my position where we was supposed to 
start welding. And the scaffold would be -- would 
be -- This particular scaffold was level except 
down towards the end they made a -- a step up 1n 
the scaffolding, and then it went on for another 
t wo or three lengths of the scaffolding, and then 
that was it. That was thP drop from there on down. 
And I walked along the scaffolding coming back, and 
when I got to thP step, I just stepped up on the 
board. And when I st~pped up on the board, the 
board come up, and I fell down between the t wo 
pieces of scaffolding. (Tr., p. 32) 

In so doing, claimant twisted his low back . 

Ris condition did not improve and he wao admitted to the 
hospital tor six days beginning December 4, 1978. Claimant 
continued to experience low back symptoms and has, in fact, 
never returned to wor k . A myelogram in 1979 was negativei 
however, a CAT scan later revealed a lumbar disc as stated above. 

Of course, neither the myelogram nor the CAT scan 1s a 
perfect diagnostic instrument. Often times, a real diagnosis 
can be made only upon surgery, and then even could remain in 
doubt. The diagnosis of a herniated lumbar disc is consistent 
with claimant's complaints and 1s found to be the correct 
diagnoais. 

l'urther, both Or. Lar 1mer, the principal treating physician, 
and Or. Margules tied the injury to claimant's present cond i tion. 
(Larimer dPp., pp. 12-13, and claimant's exhibit A, Hargules 
report, February 19, 1980) John J. Dougherty, M.O., a qualified 
orthopedic surgeon, who also treated claimant, was less moved 
with claimant's problems ( " I am just not too impressed with this 
guy" J, but did not rule out a causal relationship. (Claimant's 
exhibit A, Dougherty office call note, October 9, 1979) Likewise, 
Or. Kleider stated that his examination • tailed to reveal any 
evidence at all of any objective findings of disability.• Yet, 
his diagnosis was •residual back pain following industrial 
accident.• (Claimant ' s exhibit A, Kleider report, October 9, 
1981) Thus, although or. Kleider does not necesaarily find any 
disability, he does not rule out a causal relat i onah1p between 
the injury and a supposed disability. 

All the physicians who treated or examined claimant are 
highly qualified. The opinions of Ors. Larimer and Margules are 
accepted principally because Or. Larimer is the physician who 
treated claimant the most. 

Claimant was injured on November 14 , 1978, and the hearing 
was May 18, 1982, some three and one- half years later. Under 
the above definition of healing period , claimant should have 
reached a recuperation or ma ximum improve ment in that amount of 
time. That is, by the time of the hearing, he should have 
reached a point where no further improvement would be anticipated. 
(Of course, further treatment might cause a r esumption of a 
healing period.) Or. Larimer's t es t imony shows that as of 
November 23, 1981, he had had no change 1n his condition for 
some time. That date 1s taken to be the final day of recuperation. 

In connection with t he e xtent of claimant's d i sability, 
defendants complain that Ors. Larimer and Hargules usurp the 
commissioner's province by stating that claimant cannot work. 
Such may in fact be the case; however, their testimony is taken 
to be medical in nature and not mean t to cover claimant's career 
possibilities. 

With respect to claimant's industrial disability, one sees 
that claimant was age 53 at the time of the hearing and had an 
education through the eighth grade. Re was in the m1l1tary 
service from 1946 to 1948, and his work background was mainly 
labor, including some truck driving and hotel managing. Be also 
operated a bait shop on his own. Cla imant is a large man, his 
height being listed in the record variously between six feet 
even and six feet, si x inches. Bis weight was a p roblem in his 
back condition and one o f the main therapies for his low back 
condition was weight loss. The record shows that claimant 
weight dropped from 262 pounds 1n February 1979 to 220 pounds in 
October 1979. Thus, he has made some effort to help himself 1n 
that regard. 

Ris functional impairment is somewhat severe, although the 
doctors are reluctant to give ratings before claimant decides 
upon surgery. or. Larimer estimates that claimant could have as 
high as 30\ permanent partial impairment. (Claimant's exhibit 
A, Larimer report, Decembe r 5, 1979) 

Donald Vander Vegt, an employment counselor, lists certain 
jobs that claimant could perform, particularly if he were 
self-employed. Among these are light welding, sedentary Jobs 
and machine tenders. The witness states tbat eliminating the 
heavy jobs would eliminate only about 10\ of the job titles 1n 
the economy. (Tr., 78-79) Of course, one realizes claimant 
would not automatically be able to perform t he other 90 \ of the 
jobs in the economy. 

Considering the various factors of indus t rial disability, 
the claimant's rating is found to be 30\ . 

FINDINGS OF FACT 

l. Claimant injured himself at work on November 14, 1978 
when a fall aggravated a preex isting back condition. 

2. As a reault of the fall, claimant sustained a hern1ated 
disc at L5-Sl. 

3. Claimant was age 53 at the time of the hearing, with an 
eighth grade education and military service 1946-1948. His work 
history included labor, truck dr1v1ng, hotel managing, and 
self-employment operating a bait shop. 

4 . Claimant reached max imum improvement from his inJury of 
November 14, 1978 on November 23, 1981. 

5, Claimant's functional disability is not determinable. 

CONCLUSION OF LAW 

Claimant sustained an injury which arose out of and in the 
course of his employment on November 14, 1978 which resulted in 
industrial disability of thirty percent (30 \ J, Claimant is 
entitled to a healing period of one hundred fifty- eight (158) 
weeks and permanent partial disability of one hundred fifty 
(150) _,eeks. 

ORDER 

WHEREFORE, defendants are hereby ordered to pay weekly 
compensation benefits un t o claimant at the rate of t wo hundred 
sixty-five dollars ($265) per week from November 1 4, 1978 
through November 23, 1981, a period of one hundred ftfty-eight 
(158) weeks, for the healing period , and further to pay claimant 
a period of one hundred fifty (150) weeks at the rate of t wo 
hundred forty-four dollars ($244 ) per week commencing November 
24, 1981, for the permanent partial di sabil 1 ty, accrued payments 
to be made 1n a lump sum together with statutory interest at the 
rate of ten percent (10 \ l per year. 

Costs of this action are taxed against defendants. 

Defendants are ordered to file a final report upon completion 
of payments. 

Signed and filed at Des Moines, Iowa this JOthday of 

November, 198 2. 

No Appeal 
BARRY MORANVILLE-
DEPUTY INDUSTRIAL COMM ISSIONER 
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BEFORE THE IOWA INDUSTftIAL COMMISSIONER 

MARILYN CROSS, 

Claimant, 

vs. 

MONTGOMERY WARD, 

Employer, 
Self-Insured, 
Defendant. 

INTRODUCTION 

File No. 649133 

R E V I E W -

R E O P E N I N G 

D E C I S I O N 

This matter came on for hearing at the offices of the 
Industrial Commissioner in Des Hoines on November 24, 1982, at 
which time the case was fully submitted. 

A review of the commissioner's file reveals that an employer's 
first report of injury was filed on October 3, 1980: and a 
memorandum of agreement was filed on October 10, 1980, calling 
for the payment of $99.12 in weekly compensation. A total of 
three weeks of compensation has been paid. 

The record consists of the testimony of the claimant, Carol 
Still, Trudy Volz, and Karen Morehouse; claimant's exhibits A, 
B, C, D, E and F; and defendant's exhibits 1 - 30. 

ISSUES 

The issues for resolution are whether claimant's condition 
is causally connected to the injury and the nature and extent of 
disability. 

STATEMENT OF EVIDENCE 

Claimant, presently age 48, was employed by Montgomery Ward 
at the Southridge Hall in Des Hoines on September 24, 1980. 
Claimant was employed as a sales clerk and fell over a box of 
merchandise. Claimant missed about three weeks of work and was 
treated by Ronald E. Alley, D.O., on September 25, 1980. He 
diagnosed claimant's condition as cervical myositis with cervical 
and left shoulder muscle spasm (Defendant's Exhibit 16). 
Claimant returned to work about October 15, 1980 and testified 
that she felt "pretty good." By Christmas, 1980, claimant had 
resumed her regular activities. 

Claimant testified that in June 1981, she left work early 
because of back pains. She went to see Dr. Alley and he prescribed 
physicol theropy which did not improve cloimant'c condition. 
Claimant was admitted to the Mercy Hospital Medical Center from 
July 31, 1981 through August 14, 1981. Ber treating physician 
at this time was John T. Bakody, M.D., a neurosurgeon (he has 
treated claimant for years for a very large arteriovenous 
malformation of the left frontoparietal area of the brain). On 
August 14, 1981, claimant was examined by Joshua Kimelman, H.D., 
a Des Hoines orthopedist. X-rays showed a hemisacralization of 
LS on the left side. A myelogram showed prominence at L3-4. 
Bis impression was that claimant had a mechanical backache with 
predisposing hemisacralization. 

Dr. Bakody expressed the opinion that the back problems were 
caused by the September 1980 injury. Bis report (Def. Ex. 14) 
indicates that as claimant's neck symptoms subsided, her lower 
back symptoms increased. 

Defendant's exhibit 10 is a physical therapy progress record 
from Mercy Hospital. The entry for August 1, 1981 indicates 
that claimant related " that she had vacuumed entire 7- room 
house day of back pain onset.• The testimony of Trudy Volz 
indicates that claimant related that she hurt her back cleaning 
at home. She also testified that claimant has altered her gait 
somewhat to indicate pain upon seeing that she (the claimant) 
was being observed by the witness. The answers upon written 
interrogatories submitted to Ross Nicholas Rutledge supports the 
testimony of Volz that claimant indicated that she hurt her back 
at home. 

Other evidence at the hearing concerned the completion of 
health insurance forms and the completion of the section indi
cating whether the form was completed by claimant or office 
personnel. A finding in this regard is unnecessary. 

APPLICABLE LAW 

1. Sections 85.3 and 85.20, Code of Iowa, confer jurisdiction 
upon this agency in workers' compensation cases. 

2. By filing a memorandum of agreement it is established 
that an employer-employee relationship existed and that claimant 
sustained an injury arising out of and in the course ~f employment. 
Freeman v. Lu es Trans ort Com an , Inc., 227 N.W.2d 143 (Iowa 

s agency cannot sett is memorandum of agreement 
aside. Whitters & Sons, Inc. v. Karr, 180 N.W.2d 444 (Iowa 
1970). 

3. The claimant has the burden of proving by a preponderance 
of the evidence that the injury of September 24, 1980 is causally 
related to the disability on which she now bases her claim. 

Bodish v. Fischer, Inc., 257 Iowa 516,133 N.W.2d 867 (1965). 
Lindahl v. L. O. ao11s, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
poss1bility is insu icient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (l960). 

4. When an expert's opinion is based upon an incomplete 
history it is not necessarily binding on the commissioner. 
Musse lman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 
{l967 j. 

ANALYSIS 

Although the evidence in the form of Dr. Bakody's opinion • 

gives us the necessary connection, other medical evidence does 
not, and Dr. Bakody's report does not show the home activity 
which preceded the hospitalization. The finding of fact must 
also be made that claimant's lower back problem started at home. 
The testimony of two witnesses plus the bolstering statement in 
the physical therapist's records indicate that claimant should 
take nothing further from these proceedings. 

FINDINGS OF FACT 

1. Defendant filed a memorandum of agreement on October 10, 
1980. 

2. Claimant has not proven by a preponderance of the 
evidence that her back problems are related to the injury. 

CONCLUSIONS. OF LAW 

1. This agency has jurisdiction over the parties and the 
subject matter. 

2. Claimant sustained an injury arising out of and in the 
course of her employment. 

3. Claimant has failed to prove that her back problems are 
causally related to that injury. 

4. Claimant is not entitled to further compensation. 

ORDER 

IT IS THEREFORE ORDERED that claimant take nothing further 
from these proceedings. 

Costs are taxed to claimant. 

Signed and filed this 25th day of January, 1983. 

No Appeal 
JOSEPH M. BAUER 
DEPUTY INDUSTRIAL COMMISSIONER 

I 
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BEFORE THE IOWA INDUSTRIAL COMMI SSIONER 

ROBERT C. CROUSBORE, 

Claimant, 
File No. 4 80301 

vs. 
A R B I T R A T I O N A N D 

R E V I E W -
JOHN DEERE DES HOINES WORKS, 

Employer, 
R E O P E N I N G 

D E C I S I O N Self-Insured, 
Defendant. 

INTRODUCTION 

This is a combined proceeding brought by Robert C. Croushore, 
the claimant, against his self - insured employer, John Deere Des 
Hoines Works, to recover additional benefits under the Iowa 
Workers' Compensation Act on account of injuries he sustained on 
August 22, 1977 and January 19, 1978. This matter came on for 
hearing before the undersigned at the Iowa Industrial Comnnssioner's 
Office in Des Moines, Iowa o n September 30, 1981. The record 
was considered fully submitted on March 26, 1982. 

On August 28, 1977 defendants filed a first report of injury 
concerning the August 22, 1977 injury. On August 30, 1977 
defendants filed a memorandom of agreement indicating that the 
weekly rate for compensation benefits was $179.33. On January 
8, 1979 defendants filed a final report indicating that 11 3/7 
weeks of temporary total disability (8-23-77 through 10-16-77 
and 1- 19- 78 through 2-12-78) had been paid pursuant to the 
memorandum of agreement. 

The record consists of the transcribed testimony of the 
claimant, of Dean Stump and of Alton Lee Kornegay; claimant's 
exhibit 1, claimant's answers to interrogatories; cla i mant's 
e x hibit 2, RESB reports; claimant's exhibit 3, Mercy Hospital 
records for April l, 1975 admission; claimant's exhibit 4, Mercy 
Hospital records for August 22, 1977 admission; claimant ' s 
exhibit 5, Mercy Hospital records for January 19, 1978 admission; 
claimant's exhibit 6, the deposition of Jerome G. Bashara, H.D., 
including 5 exhibits; claimant ' s exhibit 7, medical statements; 
claimant's exhibit 8, portion of defendant's records regarding 
the claimant; claimant's e xhibit 9, defendant ' s medical records 
regarding the claimant; claimant's exhibit 10, copy of claimant's 
job card; defendant's exhibit A, Mercy Hospital records for Hay 
4 , 1978 admission; defendant's exhibit B, emergency room report 
dated May 4, 1978; defendant's exhibit C, claimant's earnings 
record from January 1974 to March 1979; defendant's exhibit D, 
final report of benefits paid; defendant's e xhibit E, referral 
slip dated March 18, 1975 and March 17 notation; the deposition 
oC Mocv1n H. Dubansky, K.O., 1nc1uo1ng 8 exhibi~s: and che 
deposition of John Long. Claimant filed a post-hearing brief. 
Claimant's objection to defendant's exhibit E was overruled at 
the time of the hearing. Claimant's obJection to Dubansky 
deposition exhibit 2 is sustained. With regard to Bashara 
deposition e xhibit 5, defendant was willing to stipulate that 
$155.00 was for the 85.39 examination but contended that the 
remainder of the bill was for treatment that was not authorized 
and was not fair and reasonable. Claimant contended that the 85.39 
examination included the myelographic e xamination conducted by 
Dr. Bashara. Resolution of the medical expenses is discussed 
below. 

ISSUES 

The issues to be determined include whether claimant received 
a separate injury in 1978 arising out of and in the course of 
employment; whether there is a causal relationship between the 
alleged injuries and the disabil i ty; the nature and extent of 
the disability; whether the statute of limitations applies if 
the January 19, 1978 incident is found to be a separate injury; 
and whether Dr. Bashara's treatment was fair, reasonable and 
authorized. The parties agreed that $179.33 was the applicable 
rate for both injury dates and that any additional time loss 
benefits would commence as of March 8, 1981, the date claimant 
was hospitalized by Dr. Bashara. 

REVIEW OF THE EVIDENCE 

36 year old claimant began working for defendant in January 
of 1974 as a saw, drill and threader operator. Claimant testified 
that he was paid on an incentive basis and that his work entailed 
bending, twisting, stooping, standing and lifting up to 77 
pounds. Claimant recalled that he began experiencing occasional 
back soreness in January of 1975. (Claimant denied prior back 
problems. He acknowledged being hit on the head with a piece of 
steel in 1968, pulling muscles in his left shoulder in 1973, 
straining muscles in his left shoulder in February of 1974, 
hurting his right knee and ankle in March of 1974, and suffering 
hernias in April and October of 1974. Claimant indicated he 
lost some time off work for all but the February 1974 injury yet 
experienced no lasting difficulty from any of the episodes.) 

Claimant testified that on March 12, 1975 he experienced a 
sharp stabbing pain in his low back as he was bending to pick up 
parts to run on the radial drill. Be recalled that the company 
nurse referred him to Dr. Wellington the company doctor who 
suggested he see an orthopedic surgeon. Claimant reported that 
defendant initially authorized Dr. Flapan but later agreed to 
claimant seeing o. C. Wirtz, M,D., because an earlier appointment 
could be obtained from Dr. Wirtz. Claimant was admitted to the 
hospital on April l, 1975. Dr. Wirtz recorded the following 
history and physical findings: 

History: This patient states that he works at John 
Deere running a drill press and he states that his 
back started giving him trouble while picking up 
parts and examination of the back revealed the 
patient had localized pain over the lumbar area of 
the back. Localized to the sacrolumbar junction. 

Hyper-ex tension incr eased the discomfort. Motion 
of both the left and right also increased the 
discomfort. Percussion of the back revealed the 
discomfort to be of the sacralumbar junction. 
Straight leg raising tests negative for sciatic 
pain. Found no tenderness over the sciatic nerves. 
Knee reflexes and tendon Achilles reflexes were 
tested and they were found to be normal. I found 
no sensory changes as far as concerned . 

X-rays taken at Mercy Hospital revealed the patient 
to have spina bifida defect involving the pars and 
the articular joint on the left side of the 5th 
lumbar vertebra with the sacrum. Oblique views in 
my office also revealed the defect of the lamina 
and the posterior articular facette on the left 
side compared with the right side of the 5th lumbar 
vertebrae. 

(Claimant's e xh ibit 3.) 

Dr. Wirtz' diagnosis was "unstable back " for which he 
performed the following operation upon the claimant: 

Under general anesthesia, a J-shaped incision wa s 
made over the lower lumbar area of the back ex
tending out over the right ileum. The posterior 
spinous processes and the laminae of the 4th and 
5th lumbar vertebra and the sacrum were cleaned up 
and repaired with a gouge for placement of a bone 
graft. Graft material was obtained from the right 
ileum. The cortical bone as well as cancellus bone 
was obtained with a curved rongeur. This material 
was placed laterally along the posterior spinous 
processes over the dorsal aspect of the posterior 
spinous processes and down over the upper portion 
of the sacrum. The muscle fascia were then closed 
with chromic. A Hemo-Vac was inserted and the 
subcutaneous tissue was sutured with plain. The 
skin was closed with silk. A sterile dressing was 
applied. Post-operative condition of the patient 
good. (Claimant's exhibit 3.) 

Claimant returned to work at his same job on the radial 
drill on January 12, 1976 but with a 50 pound weight limit. 
Apparently, the claimant received weekly indemnity benefits, not 
workers' compensation payments, for the period of time he was 
off work. Dean Stump, defendant's supervisor of employee benefits 
then and now, related that claimant had given the defendant the 
impression that work was responsible for a muscle strain but not 
for an underlying congenital problem for which surgery was 
performed. (Defendant's exhibit E; See also claimant's exhibit 
9, entries for 3-11-75, 3- 13-75 and 1-12-76.) 

Claimant testified that he still had back pain and soreness 
when he returned to work 1n Jonuory of 197G. He voiced such 
complaints to the company nurse on January 13, 1976, January 19, 
1976, January 20, 1976 and February 2, 1976. (Claimant's 
exhibit 9.) Claimant testified that on February 5, 1976 he 
experienced a sharp pain in the same area of his back upon 
moving skid rings at work. He was again hospitalized and 
treated by Dr. Wirtz. According to defendant's medical records, 
February 5, 1976 x-ray finding indicated a normal lumbar spine. 
(Claimant's exhibit 9; see also Bashara deposition exhibit 4.) 
Hr. Stump testified that this episode was treated as a work 
injury and therefore benefits and medical expenses were paid 
under the defendant's workers' compensation program. 

Claimant returned to work on April 5, 1976 with the 50 pound 
restriction still in effect. After one week he transferred from 
radial drill to rake tooth operation, a job he had not previously 
performed and one entailing pulling 20-25 pound teeth out of 
quenching oil, setting them on a screen and sliding the screen 
to the heat furnace. Claimant testified that he was able to 
perform the job but had some problems from prolonged standing. 
As of Hay 31, 1976 claimant was assigned to the pos i tion of 
single spindle drill operator which involved bending and picking 
up parts off of sk i ds and placing them on a table to be drilled. 
Claimant indicated this was a piecework position. 

Claimant testified he sustaind an inJury to his right knee 
in July of 1976 when he was struck by a car traveling through 
his yard. He was off work until September 7, 1976, at which 
point he returned to the position of radial drill operator. 
Claimant apparently also lost some time off work following 
recurrence of a hernia upon heavy lifting at work in December of 
1976. 

On August 22, 1977 claimant was assigned temporarily to 
shovel parts from a s k id on the floor to a skid on the washer 
conveyer line. Claimant testified that he had not previously 
performed that job. He experienced a sharp pain in the "lower 
midregion• of his back, above and below h1s belt, as he was 
lifting a shovelful of parts. (Tr., pp. 93-94 .) Claimant 
reported the matter to the company nurse and was subsequently 
hospitalized under the care of S. Robinow, M.D., from the date 
of injury to September l, 1977. Dr. Robinow related the history 
he received from the claimant, exam1nat1on f1nd1ngs and his 
impression and plan in the hospital history and physical: 

History of present illness: This man developed 
severe lower back pain today while shoveling parts 
at the John Deere Factory. Be had the history of 
having had a spinal fusion in April 1975 by Dr. D.C. 
Wirtz and returned to work at John Deere February 
1976. Be ordinarily has does not (sic] heavy 
lifting but for so~e reason the machine broke down 
that he usually uses, he was put on a heavy shovel
ing. The patient was brought ot [sic] EmergPncy 
Room where it was ascertained he was in extreme 
distress and he was admitted at this time for 
treatment. 

I 
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Examination - well developed, well nourished, obese 
male, appearing in acute distress. Examined only 
on table because of acute distress. 

Back and extremities: Percussion tenderness thoracolumbar 
junction region. Positive straight leg raising 
bilaterally at about 60 degrees with pain produced 
in the low back. No apparent neurological deficits. 

IMPRESSION: Acute Low back, myofascitis, etiology 
not clear. Post spinal fusion, April 
1975. 

Plan: Conservative therapy, consisting of pelvic 
traction, and physical therapy. (Claimant's exhibit 
4 • ) 

X-rays taken on August 22, 1977 revealed: 

THORACIC SPINE: Examination of the thoracic spine 
reveals some osteophytic lipping anteriorly in the 
mid thoracic spine. No fractures are Identified. 

LUMBAR SPINE: Examination of the lumbar spine 
reveals some narrowing of the lumbosacral joint 
space. There is a bone mass posteriorly in the 
apophyseal joint and spinous process area (illegible) 
fusion which is old and apparently stable. There 
is irregularity in the region of the right sacroiliac; 
this might be the site of the origin of the fusion 
mass. (Claimant's exhibit 4.) 

Claimant improved after bedrest and physical therapy. 
Principal diagnosis upon discharge was acute low back myofascitis 
and strain. 

Claimant emphasized that he was able to perform his various 
work assignments between April 1976 and August 22, 1977 without 
significant back problems and that he did not seek treatment for 
his back from any doctor or the company nurse during that period 
of time. (Defendant's medical records appear to corroborate the 
latter statement. [Claimant's exhibit 9.J) Upon questioning by 
defense counsel as to why he reported to Dr. Dubansky on August 
22, 1977 that he had "had trouble with h1s back ever since the 
surgery and not much different than he did before he had surgery 
and most of his life before that,• claimant explained that he 
merely experienced back soreness between April 1976 and August 
22, 1977. He could not recall making the statement read by 
defense counsel. (Tr. pp. 100-101. It is noted that 1n reality 
defense counsel quoted from the history taken during the January 
19, 1978 hospitalization, not during the August 22, 1977 hospital
ization. Dr. Dubansky did not treat the claimant on the earlier 
occasion.) 

Claimant returned to work on October 17, 1977 with a 20-25 
pound limitation. (Hr. Stump testified that claimant was paid 
workers' compensation benefits for the period of time he was off 
work. [Defendant's exhibit D.J) Although claimant's work history 
indicates he returned to work as a radial drill operator (claimant's 
exhibit 10), claimant clarified that he was assigned to labeling 
parts, a light duty )Ob compatible with his physical limitations. 
Claimant indicated that such work entailed standing, some 
stooping, running labels and affixing them to parts and transferring 
parts from racks to pallet boxes. He was able to perform that 
job as_long as he could take breaks from standing. Claimant 
testified that he continued to experience low back pain and also 
began to notice pain down his hips and into the top part of his 
legs. (Claimant's exhibit 9 indicates that claimant complained 
of hip pain following his return to work in April of 1976. The 
exhibit does not reflect any complaints of hip or leg pain being 
made after his return to work in October of 1977.) At some 
point thereafter (claimaot's exhibit 1 suggests December 12, 
1977 and January 13, 1978) claimant was transferred to the 
position of parts or material handler in the paint department. 
According to the claimant, that job consisted of pulling racks 
back onto the paint ltne, entailed standing, bending, pulling 
and stretching and generally caused his back to hurt. (In 
response to defense counsel's inquiry based on Dr. Robinow's 
December 22, 1977 notation [that claimant offered no complaints 
at that time), claimant stated that his back pain did not 
completely resolve itself during that period of time even though 
he voiced no particular complaints. [Tr. pp 97-98.J From the 
record it appears that claimant was doing lighter work on 
December 22, 1977.) 

Claimant testified that on January 18, 1978 he worked the 
entire day despite noticeable back pain. The following day he 
experienced a particularly sharp pain upon pulling one of the 
racks and subsequently transferred to labeling until break time. 
He was unable to stand up after break and was taken by plant 
ambulance to the company nurse who gave him a shot of Talmin and 
sent him to the hospital. Claimant did not recall if he reported 
the foregoing description to Dr. Dubansky at the time of admission. 
rn the history and physical report obtained at the time of 
admission on January 19, 1978, Dr. Dubansky stated in part: 

PRESENT ILLNESS: This patient has had a long 
history of back problems. He had a spinal fusion 
in 4 75 by Dr. Wirtz. He had not had previous back 
surgery. The patient states that he has had 
trouble with his back ever sine his surgery, and 
not much different that (sic) he did before he had 
surgery, and most of his life before that. 

The patient was hospitalized at Mercy Hospital from 
8/ 22 / 77 until 9/ 1/77. He did return to work, after 
having last seeinq Dr. Robinow in the office on 
12/ 22/ 77. He was on a 20 lb. weight limitation. 
When he returned to work on 1/ 3;78 he said that he 
was doing heavier work than that. He was moving 
parts that came on a conveyor line, and then go off 
to a branch line. He was lifting parts weighing 
40-70 lbs. He does have a hoist to help. 

He said that on 1/18/78 he noted some pain in his 
back. He went to work on 1/19/78, and was having 
increasing pain in the back and the back of the 
left leg, but not below the knee. Re sat down on a 
stool, and after break he tried to get up, and it 
felt as though his back was not connected, and he 
could not move, and was sent to Mercy Bospital 
Emergency Room. 

At this time, the patient complains of pain in the 
lower back, and pain in the back of the left leg to 
the knee. 

PHYSICAL EXAMINATION: The patient is a well 
developed, obese, white male in acute distress. He 
could only be examined horizontally and just 
turning him to his side caused severe pain. 

Husculo-Skeletal: The knee and ankle reflexes are 
2+. The strength on dorsiflexion, plantar flexion, 
flexion extension of the knees is good. Straight 
leg raising to 30° with either leg causes severe 
pain. On trying to flex the hips and knees, I 
could get up to about 45°, but had to stop because 
of pain. There was diminished sensation to pinprick 
from the toes anteriorly over both legs up to the 
level of the umbilicus on both sides. Posteriorly 
there was intact sensation all of the way. 

Review of his x-rays from 1975 until current films 
taken on 1/19/78 shows spina bifida occulta, a 
fusion of LS and 51 with some of the fusion mass 
going up to the spinous process. On the films on 
1/19/78, 1t appears that there is separation of the 
spinous process of L4 from the fusion mass. There 
also appears on the oblique film to be a defect in 
the pars interarticularis at L4, LS, which would be 
pretty much above the fusion mass as 1t appears now. 
No previous oblique films could be found, so I am 
not certain what the status of the pars interarticularis 
was before, namely, were they intact, or did they 
have a defect, or did this come on after surgery. 

IMPRESSION: Acute myofascial strain, post-spinal 
fusion 4/75. 

Will try to get him back into condition so we can 
move him, and perhaps consider the possibility of a 
diskogram, not so much for the dye patterns but to 
determine reaction of pain in various disc levels 
to determine whether or not we have degeneration at 
L4, LS which is giving trouble. I believe also, 
that careful study should be made on the status of 
L4, S. I have also tried to get the records from 
4/75 so that we will have the surgery note available 
at that time. 

The radiologist reports regarding the x-rays taken on 
January 19, January 25 and January 26, 1978 read as follows: 

LUHBOSACAAL SPINE: There bas been no interval 
change from an examination of 7-19-76 which showed 
a fracture at the pars interarticularis of L-4 and 
an old injury involving the posterior portion of 
L-5. There is mild disc space narrowing at L-5, 
S-1. No radiographic evidence of any acute [sic) 
traumatic process is seen at this time. (1-19-78) 

FLEXION AND EXTENSION OF THE L4-L5 AREA. Alignment 
of L4 and LS is normal. There is slight anterior 
subluxation of LS on Sl, but this is probably 
within normal limits considering the stresses at 
the LS-51 region. Again, the break in the pars 
interarticularis at L4 and evidence of old injury 
at LS is seen. (1-25-78) 

LUMBAR SPINE WITH FILMS TAKEN INFLEXION AND 
EXTENSION AND RAPID SEQUENCE 105 FILMS OBTAINED -
shows the joint spaces of the lumbosacral junction 
to be intact. We see very little motion. We do 
not identify evidence of forward or backward motion 
at the lumbosacral junction. Its appearance on 
fluoroscopy and at 105 appears not to show any 
significant change in position of L-5 to 5-1. A 
fusion mass is noted in the posterior processes of 
L-5 or L-4, 5-1. At least the transitional body 
shows a fusion mass to the sacrum. On study of 
previous oblique films the vertebral body above and 
the laminal aroa [sic) shows suggestion of either a 
fracture or defectwith some bony reaction about it. 
(1-26-78) (Defendant's exhibit A. Dr. Dubansky 
testified that he was unable to locate the July 19, 
1976 films referred to in the radiologist's report 
and otherwise did not see evidence of a fracture at 
the pars interarticularis of L-4 when he reviewed 
the above x-rays.) 

In the discharge summary dated February 6, 1978, Dr. Dubansky 
indicated that the final diagnosis was postoperative spinal 
fusion with defect in the pars inter-articularis L4-5 and made 
the following observations regarding claimant's course of 
treatment: 

Re had severe pains and required hypo's almost 
every 3-4 hours. Gradually substituted sterile 
saline for the Demerol and the patient got relief 
for an hour or two from the hypo's. He did not get 
any relief particularly from the physical therapy. 
He had an HHPI which revealed that the patient 
psychologically tended toward hypochondriasis or 
psychologically some exaggeration of his pain and 
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the type of an individua l that would commonly have 
musculoskeletal type ot disorders. It was felt 
that with his response to the sterile saline and 
the long history ot troubles that probably we had 
very little to offer him in the hospital. Will 
notify the Comp carrier and employer and it is a 
problem that they will have to work out with the 
patient. (Claimant's e xhibit 5.) 

Claimant returned to work on February 13, 1978 with a 20-25 
pound restriction. ( Hr . Stump testified that defendant paid 
claimant workers' compensation from January 19, 1978 through 
February 12, 1978 but considered the episode a flareup of the 
August 22, 1977 injury and not a separate incident.) According 
to defendant's medical record, claimant 1nd1cated his back was 
doing well and expressed interest 1n increasing his weight l i mit 
as of Harch 31, 1978. Dr. Rob1now refused to increase the 
weight restriction after examining t he claiman t on April 12, 
1978. (According to Dr. Dubansky's testimony upon rev1ew1ng Dr. Rob1now's 
notes, claimant's clinical examination was normal but his 
history of back problems dictated a continuation of the weight 
restriction.) Claimant explained that his back was not bothering 
him much upon h1s return to work because he was assigned to 
light duty parts handling which included unloading parts into 
pallet boxes and labeling. Claimant added tha t he requested his 
weight restriction be lifted because he wanted to look tor other 
work in general and anticipated potential employers would 
respond negatively to a weight limitation. 

Claimant was next hospitalized from Hay 4, 1978 to Ha y 18, 
1978 following a six to seven foot fall from the roof of his 
home as he was attempting to descend a ladder. The emergency 
room report indicates that claimant's injury was localized in 
the upper spine: 

He complains severely of a headache with contusions 
and ecchymosis and a small abrasion on his forehead 
and severe cervical and shoulder pain ..•. 

Upon arrival the patient was moving all e xtremities 
spontaneously. He was sandbagged with a cervical 
collar in place. The patient could recall the 
names of his children and their ages and his 
address. He was fairly lucid with only occasional 
intervals of lack of orientation with some slight 
memory lapse, such as he could not remember what 
day 1t was on one occasion. The pupils were equal 
and reacted to light and accommodation. He did 
experience some photophobia. Extraocular movements 
were normal. There was pain along the cervical 
spine. A Spaulding's maneuver was positive with 
pain at the cervical spine. I did not observe any 
otorrhea or rhinorrhea at this time. There was no 
hypermob1le teeth. The chest was symmetrical with 
good respiratory excursions. The lungs were clear. 
The heart revealed a regular rate and rhythm. The 
patient was not cyanottc. 81s sktn was warm and 
dry. The abdomen was obese and soft and non-tender. 
There was no Lloyd's sign. There was no localizing 
pain. There were adequate bowel sounds. There 
were good femoral pulses palpable bilaterally. 
Deep tendon reflexes in the upper extremities were 
normal. The grips were equal but somewhat weak 
bilaterally 1n the upper extremities. The lower 
extremities showed adequate reflexes with no 
pathologic sign at this time. 

Initially, lateral cross table cervical spine was 
taken and I can see no abnormality that would rule 
out the taking of further cervical spines. The 
patient underwent a ~ull cervical spinal series and 
a skull x-ray, and at this time I cannot see any 
gross or obvious fracture. (Defendant's exhibit A.) 

The x-rays mentioned above revealed: 

SKULL: X-ray studies of the skull show both tables 
to be of normal density. No abnormal areas of 
rarefaction or calcification are seen. The sella 
turcica 1s well outlined and appears normal. No 
fractures are seen. 
IHPRESSION: Normal skull. 

CERVICAL SPINE: Three views of the cervical spine 
were obtained. It appears that the patient had 
severe neck pain and was unable to perform oblique 
and flexion and extension views. No definite 
abnormalities - ere identified on the three films 
that were present. It should be noted that the C7 
vertebral body was not seen on the lateral view. 
(5-5-781 (Defendant's exhibit A.) 

An x-ray of the thoracic spine taken on Hay 9, 1978 indicated: 
The alignment of the thoracic spine is good in all projections. 
No evidence of recent injury or other bone pathology is seen.• 
(Delendant's exhibit A.) Principal diagnosis at the time of 
discharge included cerebral concussion and cervical strain. 
Claimant indicated he bas no present co~plaints referrable to 
his head or cervical spine. 

Claimant apparently returned to - ork as a parts hAndler on 
~ay 30, 1978. (Claimant's exhibit 9 and 10.) Clai■ant testified 
that on September 4, 1978 he was transferred to the position of 
■aterials handler vhich required pulling racks froa the aide 
areas, ~here parts vere put on the reeks, and back onto the 
paint line. He indicated that such assignment entailed the sa&e 
pulling, bending and stretching as pulling rack& oft the line-
the position he ~eld when injured tn January of 1q1e. After one 
veek bes- itched to poly bagger assembly which consisted ot 
filling bags with small - •she<&, nuts and bolts. (Clai■ant's 
exhibit 9 indicates t~at he noticed pa!n In the right inguiral 
area . hile pulling racks on Septeaber 6, 1978.) Claiunt ~as 

assigned to another assembly )Ob on December 11, 1978, but ended 
up doing s weeping and forklift driving whe n the foreman learned 
ot his 20 pound restriction. Claimant test1f1ed that being on 
his feet and bending to do the s weeping wor k and t he bouncing 
involved in for kl i ft dc1ving bothered his back. (Al t on Kornegay, 
claimant's supervisor from December 11, 1979 to January 22, 1979 
portrayed the claimant as a chronic complainer but did not 
recall the claimant specifically mentioning his back condition. 
Be explained that his reason for not wanting claimant back in 
his department was the weight restriction.) In la t e January of 
1979 claimant became a straightening press opecator. Claimant 
testified such assignment involved bending, stooping, t wisting, 
reaching, and lif t ing 0-30 pounds. He experienced back pain 
from standing, stooping and operating the hand truck. (Claimant's 
exhibit 9 reveals that claimant wen t to defendant's medical 
department on numerous occasions after February 13, 1978 but not 
for back complaints.) 

Claimant testified that he voluntarily terminated his 
employment with defendant on Harch 2, 1979 because h1a family 
doctor had recommended sedentary employment and he had located a 
sales position in Denver, Colorado . Claimant testified that the 
wor k he pecformed for Colorado State Tire consisted of contacting 
people by phone. Claimant qui t such wor k after si x week& 
because he did not like conning people, not because of any 
physical problem in performing the work. 

Claimant next worked as a stockroom clerk tor Ragsdale 
Brothers for six months. Claimant testified that he quit such 
employment because he was unable to do the job fully--he had 
trouble standing, bending and reaching. While claimant acknowledged 
that he injured his right knee in July 1979 when he wa s focced 
to jump off his motorcycle 1n an effort to avoid a collision and 
that he was hospitalized tor t wo weeks and off work six (or 
eight) weeks, he denied that his back complaints were affected 
by the incident. Claimant insisted that he was unable to do the 
stockroom job before the knee Injury. On cross-examination, 
claimant agreed that he had been planning a move back to Des 
Hoines, Iowa anyway. Claimant testified that his right knee has 
not significantly bothered him since the July 1979 in)ury. 

Claimant reported that in late October o f 1979 he made 
inquiry about returning to work for defendant. He thought he 
would be able to do labeling and order filing. Instead cla1eant 
wen t to work as a serviceman for Walsh Equipment. Claimant quit 
such JOb after a week because he experienced back diaco■for t 
from climbing ladders and using heavy drills and air guns. In 
November of 1979 he sought vocational rehabilitation and sub
sequently under went 3-4 weeks of testing at DPs Hoines Area 
Community College. He ruled out pursuing a drafting course 
because he found bending over a drafting table to be d1ft1cult 
on his back . Instead he enrolled 1n a two yea< accounting 
spec1al1st program. About the sa~e t ime claimant worked full 
time for eight weeks as a dispatcher for Capitol City Cab. At 
the time of the hearing, claimant had completed one year of the 
accountant program and was a full ti~e student attending clo••~• 
five days a week for six hours a day and studyinq 4-7 hours a 
day. He had a 3.364 grade point average. 

Claimant returned to Dr. Pobinow is September of 1980 at the 
request of his attorney. Upon cross-examination, claimant 
conceded that the visit was primarily tor evaluation ot his knee 
and that he had not sought treatment nor had any checkup of his 
back condition since h1~ April 1978 visit to Or. llobinow, 
Claimant e xplained that hi~ back condition re■ained essentially 
constant between the visits e xcept that he began to experience 
pain radiation into his legs fro■ the amount of walking he did 
at school. Claimant also noted back pain fro■ sitting through 
50 minute classes. 

Jerome G. Bashaca, M.D., board-certified orthopedic surgeon, 
examined the claimant on December 11, 1980 at the r equest of 
claimant's attorney. Claimant rPturned to Dr. Bashara on 
January 23, 1981 for treatment, (Dr. llobino"' had passed away 
sometime after claimant's last visit with him. Clai■ant testified 
to his ~nowledge no one had requested authorization of Dr. 
Bashara•• care from the defendant on his behalf. M<. Stusp 
testified that defendant had authorized care by Drs. llobinov and 
Dubansky and added that neither the clai■ant nor any repre
sentative of the claimant had requested authorization by any 
other doctocs.) Dr. Baehara reported the following history, 
physical examination findings and dlagnoais when he hospitalized 
the claimant on March 8, 1981: 

HISTORY: Thia 1s a 35 year old white male who was 
referred through ~r. Arthur C. Hepburg (sic) foe an 
evaluation of his back in Deceeber of 1980. He 
brought in medical records and x-rays and a letter 
dated December JO, 1980 by Hr. Hepburg (sic) to t~e 
office. This patient injured hi& lower back in 
Harch of 1975 Yhen lifting some heavy part• vor~lng 
for John Deere. In April of 197~. he under went a 
luEbar fusion L-5 through S-1 by Dr. D. C. ~ertz 
(sic). He was apparently released to work In 
Januacy of 1976 with a SO pound lifting restriction. 
He worked from Apcil 26 to approximately Auqwat of 
1377. August 22, 1977, he vaa shoveling ao&e parts 
vhen he reinjured hie back. Since that ti■~, h-
ha& been followed by Dr. llobinoJ and or. Dubanr•y. 
He has had repeated r-rays of the api ne, t,aa had 
admi ■aions for traction, pnyalcal th•<apy, has not 
~ad a repeat eyeloqra■, actually doea not recall 
~aving an initial myelogram. Be ha■ also ~en ,~en 
in consultation by Or. Silver1nan (aicJ to, ~PI. Be 
continues at thi■ tise to have pain in bl& lo• er 
back and bo~h hips vhlct. is aggravat~d by pcolonged 
standing, llf ting, bending, and t v lat1ng. There 1• 
no pain Irradiating into his extremities. So:~ 
mild sneeze aggravation. lie bowel or bladder 
&Ytptoms. 

PAST MEDICAL HISTORY: Operations, herrial repair • 
3, ~eaorrhoidecto:y, T,A, rig~t •nee aurge,y, 
appendectocy and pcocedures as de■c<i~d above. 
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Medications, none. Drug allergies, none. Bis 
family doc t or is Dr. Lester Beachy. 

FAMILY & SOCIAL 
four children. 
Des Hoines Area 
specialist. 

HISTORY: Be is married and has 
Be is presently a student at the 
Community College as an accounting 

PHYSICAL EXAM: On physical e xam , he i s a large 
muscular white male mildly to moderately obese. Be 
has modera t e lumbar paraspinous muscle spasm, 
tenderness over both paraspinal regions at the L3, 
L4 , and Sl level. Plexion to the spine to approx
imately 60 degrees extension 10 degrees with pain. 
Lateral bending is approximately O degrees In each 
direction. Straight leg r aising procedur es some 
tight hamstrings at 60 degrees bilaterally. 
Neurological exam of the lower e xtremities is 
normal. Bis general health is good . X-rays taken 
in December 1980 at the lumbosacral spine wi th 
oblique showed a Grade 1 spondylolisthesis of L3 on 
L4 well demonstrated in the oblique views. Plexion 
and e xtension views showed that there is a movement 
at L4 and LS vertebra. No movement between LS and 
the sacrum. In January 1981, the patient was 
bowling when he had a sudden e xacerbation of pain 
when be started the second game and since that time 
has bad a ma rked amount of pain in his lower back, 
right hip, and buttocks with the marked tenderness 
at the L3 L4 and L4 LS interspaces posteriorly. 
Motion is markedly decreased. Straight leg raising 
produces pain in his back bilaterally at SO degrees. 
Neurological exam of the lower e xtremities is 
normal. It was decided to treat him with alum
bosacral course at a peak control. Be was started 
on Robaxin, Tylenol 13 for pain. It was discussed 
at that time wi t h him the possibility of having a 
lumbar fusion bilaterally. In February 26, 1981, 
he was again seen. The acute episode had somewhat 
improved. Bis primary difficulty is back pain 
which is brought on aggravated by any walking in 
e xcess of 1- 2 blocks, any twisting or bending 
activity . On exam at this particular date, he 
s t ill has some moderate lumbar paraspinous muscle 
spasm. Motion of the lumbar spine is restricted to 
about SO percent of normal. Neurologlc exam of the 
lower extremities is normal. 

DIAGNOSIS: 1. Grade 1 spondylolistbesis of L3 and 
L4 

2. Postoperative status fusion of the LS 51 level 
3. Pseudoarthrosis at the L4 LS level 

Be is being admitted to Iowa Methodist Medical 
Center at this time for an EMC and nerve conduction 
velosl t y of the back and both lower ex tremities. 
Second, a amipeg lumbar myelogram of L3 to 51 and a 
possible lumbar fusion L3 to the sacrum possibly 
combined with a Gill procedure. (Dubansky deposition 
e xhibit 1. Claimant testified that he did attempt 
to bowl in January of 1981 but quit after experiencing 
pain in the first frame of the first game.) 

In a discharge summary dated March 25, 1981, or. Bashara 
described claimant's hospital course: 

The patient is admitted to Methodist Medical Center 
at this time for an EMC and nerve conduction 
velocity to back and bower (sic) lower extremities. 
An amopaque lumbar myelogram of L-3 through S-1 and 
possible lumbar fusion of L-3 can possibly be 
combined with the Gill procedure. The EMG showed a 
very mild right L-4 radiculopathy. Bis amopaque 
lumbar myelogram showd (sic) a small disc protrusion, 
no other significant findings. This was at the L- 3 
level. The patient was taken to surgery on 03-12-81. 
A laminotomy at the 1-3,(sic) 4 level on the right, 
lumbar fusion L-3, 4, L-4, 5, L-5, S-1 using tibial 
bone graft. Left tibia repair of pseudoarthrosis 
at the L-4, 5 level was performed. Be tolerated 
the procedure fairly well, Bis postoperative 
course was without complications. Bis l eft leg was 
incased in a short leg walking cast with a walking 
heel attached to the cast. Bis right shoe was 
brought up to level so that his gait would be more 
even. Be was also placed in a lumbosac ral corset 
with AP control. No problems whatsoever. The 
patient is discharged at this time to his home for 
some bedrest and gradual increase of ambulation. 
Be should see Dr. Bashara in the office in five 
weeks. Sutures have been removed. ( Dubansky 
deposition exhibit 1. Claimant testified that he 
returned to school on June 22, 1981.) 

Dr. Bashara elaborated upon the surgery he performed: 

A •.•. We go in and we re-explore the discs to make 
sure they are okay and his were. I found a pseudarthrosis 
at the L-4 and L-5 level about a quarter of an inch 
wide and kind of a loose vertebra at the L- 3 and 
L-4 level, and the fusion mass at the L-5 and S-1 
level, the very lowest level, appeared to be solid, 
so then I performed a fusion from L-3 to L-4 and 
from L-4 to L-5 and from L-5 to s-1 just to reinforce 
the last level. 

O. Now, how did you go about fus i ng that, Doctor? 

A. We ju~t take a bone graft in his case because 
of the distance it had to be expanded from h i s 
tibia or leg and then wired it in place into his 
lower back between those three levels, actually 
wired it down to the bones at those three levels. 
(Bashara deposition. p. 12. ) 

Dr. Bashara described pseudarthrosis as a false joint either 
where there had previously been a solid bone or in an area where 
a fusion was dis r upted by another injury or was unsuccessful 
initially. Dr. Bashara was of the opinion that the August 22, 
1977 injury was the probable cause of claimant's pseudarthrosis 
and that the January 1978 episode " just aggravated the condition. • 
(Bashara deposition, p. 23.) Be cited Dr. Dubansky's January 
19, 1978 review of x-rays as support for this conclusion: 

A. In somewhat support of that is Doctor Dubansky's 
examination on January 19th of 1978. 

Q. That is shown on Exhibit 2, is that right? 

A. Yeah, he says his review of x-rays from 1975 
until the current films, which were taken on the 
date that Doctor Dubansky e xamined him on 1-19-78 
shows spina bifida occulta, a fusion of L-5 and 
S-1, with some fusion mask going up to the spinous 
process. On the films on 1-19- 78 it appears that 
there is a separation of the spinous process of L-4 
from the fusion mass, That's between L-4 and L-5, 
and then he goes on. 

Q. So you are saying that what he observed then 
was what you later observed when you examined him, 
is that right? 

A. Yes, I think that's consistent with what we 
found later on. 

Q. It is also consistent with your opinion of the 
matter, I take it? 

A. Yes. (Bashara deposition, p. 24 .) 

Dr. Bashara testified that his diagnosis and surgical 
intervention were directly related to the August 1977 injury and 
possibly to the March 1975 injury. (Although he testified on 
direct examination to a January 1976 injury, and on re-cross 
agreed that he probably mean t January 1978, the context on 
direct suggests he was referring to the injury triggering the 
need for the first fusion. (Bashara deposition, pp. 20-21.)) 
Be was uncertain about the January 1978 aggravation: 

Well, I think basically you have a man that injured 
his back while working in '75. Be subsequently had 
an operation. Be then went back to work and 
reinjured it, and then as I can see things he was 
seen by a variety of physicians who were placing 
fairly strict restrictions on his work ability and 
he went back to work and possibly reinjured it 
again in January of 1978 and subsequently had to 
undergo more surgery. 

(Bashara deposition, p. 22. Defendant's objections on pages 18, 
19 and 22 are overruled, Bashara deposition exhibits 1-4 
essentially mirrored the record as a whole. Dr. Bashara did not 
find it significant that while the claimant apparently left the 
Impression at the time of his January 19, 1978 hospitalization 
that he had had trouble with his back all his life and that the 
April 1975 surgery did not significantly improve his condition, 
he stated at the time of his deposition and in giving a history 
to Dr. Bashara that he had no problems between the time his 
weight restriction was lifted and the time of the August 1977 
injury. Dr. Bashara placed importance on the fact that claimant 
returned to work in January of 1976 with a SO pound restriction. 
Be noted that the history he received from the claimant did not 
reflect that claimant specifically reported no symptomatic 
problems during such period of time. He stressed the importance 
of viewing the claimant's actual record over time than the 
history claimant gave on particular dates. Other discrepancies 
between the history Dr. Bashara received and the record viewed 
as a whole would be that claimant reported occasional back pain 
commenced three months after he began working for defendant and 
that the January 1978 episode occurred all on one day. Although 
claimant suggested the 50 pound restriction after the first 
fusion was lifted after three months, the medical records 
presented to or. Bashara indicated otherwise. Also, or. Wirtz' 
notes indicate some post April 1975 surgery aggravations prior 
to claimant's return to work in January 1976.) 

Dr. Bashara testified that as of June 23, 1981, the last 
time he saw the c la i mant prior to his September 18, 1981 deposition, 
he considered the c laimant to have a 45 percent permanent 
impairment to the body as a whole, of which 15 percent was 
attributable to the preexisting August 1977 condition. Be based 
such opinion on his history, physical exam, and the manual for 
orthopedic surgeons. Dr. Bashara elaborated: 

A. Wel l, as I said before, fifteen percent is 
related to an injury t o a lumbar disc with subsequent 
surgery and a fusion, and I relate that to his 1975 
injury. The other thirty percent is related to a 
subsequent in j ury to his back, to a pseudarthrosis, 
whic h I t h ink was traumatic in his case, with 
subs equent fusion of that level, and to a spondylolisthesis, 
whic h may or may not have been traumatic. (Bashara 
deposition, pp. 29-30.) 

Be expl ained that he could no t determine whether the spondylolis
t hesis , a falso joint between a different are a o f the vertebrae and a 
caus e of instability, was traumatically induced or congenital 
bec ause t here were no previous oblique (side view) x-rays. 
Howeve r, it was Dr. Bashara's belief that, statistically speaking, 
s pondylolisthesis is more likely to be from some form of trauma. 
Be thought this was particularly true in the claimant's case: 

A. Well, it's my opinion specifically with regards 
t o Mr. Croushore that since I believe that spondylolisthesis 
is , in fact, traumatic in origin, and since he had 
fusions at the L-4 and L- 5 and L- 5 and 5-1 level, 
which then immobilized those two levels and leaves 
then, as we know, much inc reased stress on the next 
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mobile vertebra level, which in him would have been 
L-3, L-4 , so, yes, in my opinion, his spondylolisthesis 
at L-3, L-4 was directly related to previous injury 
and possibly related to the very fi r st incident in 
t hat he had to have a fusion, which then put more 
stress on the level above. 

o. So the theory that would be the most li kely 
e xplanation of this, and I guess the one to which 
you are testifying, as I understand it, to a 
reasonable degree of medical certaint y, is that the 
fusion of two levels resulted in increased stress 
being placed on the next nearest level, and that 
then led to the spondylolisthesis. Do I understand 
it 

A. That's not quite the way I believe that it 
happened, okay? 

o. Go ahead. 

A. Yeah, he had an injury to his lower back and 
had to have subsequent surgery, which included a 
fusion. Be continued mechanical stress to his 
lower back and then developed a pseudarthrosis, 
which I think was traumatic from an injury. Be had 
already increased stress at the level above, L-3, 
L-4, and the combination of the previous fusion and 
repeated injury, or t wo injuries, then produced the 
spondylolisthesis. (Bashara deposition pp. 37-39. 
Claimant ' s objtction on p. 37 is overruled.) 

Dr. Bashara testified that claimant's intermittent back pain 
and discomfort since surgery was part of the normal healing 
process. He estimated that further medical improvement in 
claimant's case would not be expected after mid October of 1981, 
6-8 months after surgery. With regard to claimant's physical 
limitations per se, Dr. Bashara testified: 

A. Well, he's going to have supremely limited low 
back motion. He'll only have two mobile vertebrae, 
actually, in his lower back or interspaces, and the 
stress on those is going to be increased, and I 
would say all activities that involve heavy lifting, 
say, much over, well, it's difficult to put a pound 
limit on it. It depends on how a patient lifts as 
to how much they can lift, but, as we say, in an 
unfavorable attitude where he's having to bend 
forward and lift he shouldn't lift much over ten 
pounds. In a favorable attitude where he bends his 
knees down and can go straight down and lift 
something up he can lift more than that without 
probably injuring his back, and so that's why we 
ask patients that have that much disability permanently 
to avoid any prolonged bending or t wisting or 
lifting, stooping, which involves bending, riding 
on tractors, wh1cn we think is hard on the back, 
any heavy equipment, heavy equipment operating. 
Any running activity would probably be eliminated. 
I could probably think of more if we had more time, 
but I mean there are lots of limitations on someone 
that's had that amount of disability in his lower 
back. 

Q. Apparently before this last problem and surgery 
you assessed his disability of fifteen percent. 
What limitations might you expect a person to have 
with that degree of disability such as Hr. Croushore7 

A. Oh, well, he has the same restrictions but to 
much less degree. Be can lift heavier weights in an 
unfavorable attitude. He can maybe go up to 
thirty, maybe fifty pounds. That's, I think, a 
little heavy for even an L-4, L-5, L-5, S-1 fusion, 
and I would place a caution on prolonged bending or 
t wisting or stooping because I do think that it can 
aggravate the spine. (Bashara deposition, pp. 55-57.) 

Dr. Dubansky testified that claimant was only temporarily 
disabled as a result of the January 19, 1978 incident. Based on 
his treatment of the claimant at the time of the January 1978 
hospitalization and on Dr. Robinow's followup office notes, Dr. 
Dubansky believed claimant recovered to pre January 19, 1978 
status, which result was consistent with his diagnosis of acute 
myofascial strain. (Claimant's counsel's objections on pages 11 
and 12 are overruled.) Dr. Dubansky had reviewed records 
regarding claimant's March 1981 hospitalization in addition to 
the deposition of Dr. Bashara and was of the opinion that there 
was no causal relationship between the January 1978 incident and 
the condition for which claimant was treated in March of 1981. 
Speciftcally, he observed that there was no evidence of pseudarthrosis 
at L-4, 5 on flexion and extensive x-ray studies of the lumbosacral 
spine taken on January 25, 1978. 

With regard to particular review of the August 1977 hospitaliza
tion records, the Harch 1981 hospitalization records, his office 
notes and defendant's nurses' notes, Or. Dubansky testified that 
he could find no causal connection between the August 1977 
injury and the condition for which claimant underwent surgery in 
March ot 1981. (Claimant's counsel's objection on pp. 24-25 is 
overruled. According to earlier questioning, Dr. Dubansky had 
reviewed Dr. Bashara's deposition.) Be roted that claimant's 
complaints in August 1977 were in the dorsal or thoracic area 
and that the 1975 surgery entailed the lower lumbar spine. Be 
similarly testified the medical records for 1981 indlcLted 
involvement of the lower back and both hips, not the dorsal 
spine. 

or. Dubansky testified on cross-examination that he accepted 
or. Bashara's diagnos,s of pseudarthrosis at L-4, 5 noting that 
Dr. Bashara had the opportun1ty to view the area during surgery. 
Dr. Dubansky emphasized that in light of his studies showing no 
motion between L-4, 5 and S-1 and claiaant's return to previous 
activities, he felt justified in not operating to explore the 
area in 1978. Be likewise agreed with Dr. Bashara's diagnosis 

of a defect in the pars interarticularis at L-3, 4 and commented 
that he made a similar finding in 1978. Dr. Dubansky subsequently I«~ 
clarified that his review of the January 19, 1978 x-rays, set It u 
forth in the history and physical r eport in the 1978 hospitaliza- oho 
tion records, was incorrect insofar as the location of the 195! 
defect in the pars interarticular i s was stated as being at L-4, !y 1 

5 instead of at L- 3, 4 . In response to defense counsel's hat 
inquiry regarding whether the defect in the pars interarticularis rigg: 
was the basis of claimant ' s complaints in January of 1978, Dr. Dubans , 
stat ed: 

No. I think it was just part of his overall back 
problem that he had and had had. As I say, many 
times people can have this defect all their life 
and never have symptoms. Many people have i t. I n 
fact, studies have been done in which they have 
found a patient with this, and t hey would check all 
their relatives and many other people and may find 
a higher than normal incidence of this defect in 
those relatives, many of whom have never had 
symptoms. 

Sometimes this has been found as an incidental 
finding in other x rays, and t he patient has never 
had any complaints so t hat somet imes it"s extremely 
difficult to try and determine what relationship 
this particular defect has to the patient's present 
symptoms. (Dubansky deposition, p. 53.) 

When asked by the cross-examiner whether the fact that Dr. 
Wirtz concluded from x-rays taken in Febr uary of 1976 that 
claimant had a myositis condition and no evidence of injury to 
the spinal fusion meant t hat something occurred between February 
1976 and the time Dr. Oubansky noted a sepa ration in January of 
1978, Dr. Dubansky emphasized that the defect he was t alking 
about was not in the area of the fusion. (The somewhat con
fusing testimony might be attributable to the use of •defect• to 
describe the separation of L-4 from the fusion mass (noted on 
the January 19, 1978 x-rays] and the condition in the pars 
interarticularis at L-3, 4. Dr. Dubansky earlier testified that 
the motion present at L-3, 4 was normal.) Dr. Dubansky agreed 
if Dr. Wirtz' findings in February of 1976 and Dr. Bashara ' s 
findings in March of 1981 were accepted as t r ue, the •defect• in 
the L-4, L-5 fusion was not present in 1976 but was present in 
1981. Dr. Dubansky acknowledged that he at least considered 
further investigat ion of the lumbar area in January of 1978 
because he was concerned about the status of the 1975 fusion. 
However, based on the claimant's response to the saline solution 
and on other studies such as the January 25, 1978 x-rays, the 
contemplation of doing a diskogram was abandoned. 

Dr. Dubansky further acknowledged during cross-examination 
that both the 1977 injury (as described by the claimant t o Dr. 
Robinow) and the heavier work claimant reported he was doing in 
January of 1978 (Dr. Dubansky did not recall the claimant 
r~porting a specific incident) could have aggravated the low 
back condition. However, based on claimant's subsequent history, 
Dr. Dubansky did not believe either incident resulted in additional 
permanent impairment. He similarly e xplained that he concurred 
in Dr. Robinow's decision to continue claimant's lifting limi
tations in April 1978 because of claimant's history of repeated 
back problems, not because of any belief t hat every repeated 
back trauma or strain would materially aggravate claimant's 
condition so as to result in additional permanency. (After 
noting that claimant had been getting along quite satisfactorily 
at work and that he could find nothing unusual in claimant's 
clinical examination on April 12, 1978, Dr. Robinow stated: 

(but] I think it would (sic) folly to remove him 
from the weight restrictions inasmuch as he has a 
past history indicating he has a vulnerable back 
and he has a past spinal fusion. I think it would 
be in this mans [sic] best interest to continue on 
the weight restriction. (Bashara deposition, 
exhibit l. J) 

Since, as is indicated in the analysis, the matter of the 
causal connection between the t wo 1njuries in issue and the 
alleged disability is resolved in defendant's favor, the record 
regarding industrial disabllity will not be reviewed. 

APPLICABLE LAW 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an injury on January 19, 1978 which 
arose out of and in the course of his employment. McDowell v. 
Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (l967). 

The claimant has the burden of proving by a preponderance of 
the evidence that the injuries of August 22, 1977 and_January 
19, 1978 are causally related to the disability on which he now 
bases his claim. Bodish v. Fischer, Inc., 257 Iova 516, 133 N.W. 
2d 867 (1965). Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 
607 (1945). A possibility ls insufficient; a probability is 
necessary. Burt v. John Deere Waterloo Tractor Works, 247 Iowa 
691, 73 N.W.2d 732 (l956J. The question of causal connection is 
essentially within the domain of expert testimony. Bradshaw v. 
Iova Methodist Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960)·. 

The opinions of experts need not be couched in defintte, 
positive or unequivocal language. Sondag v. Perris Hardware, 220 
N.W.2d 903 (Iowa 1974). An op1n1on ot an expert based upon an 
incomplete history is not binding upon the commissioner, but 
must be weighed together with the other disclosed tacts and 
circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 867 (1965). The 
expert medical evidence must be considered with all other 
evidence introduced bearing on the causal connection between the 
injury and the disabiltty. Burt, 247 Iowa 691, 73 N.W2d 732 
(1956). In regard to medicaltestimony, the commissioner is 
required to state the reasons on which testimony 1s accepted or 
rejected. Sondag, 220 N.W.2d 903 (Iowa 1974}. 
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tar. 

While a claimant 18 not entitled to compensation for the 
•aulta of a preexisting inJury or disease, the mere existence 
• the time of a subsequent injury is not a defense. Rose v. 
,hn Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
1956). If the claimant had a preexisting condition or disab1l
ty that is aggravated, accelerated, wor sened or lighted up so 
,at it result& In disability, claimant is entitled to recover. 
lcka v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812, 
1962). 

When a worker sustains an injury, later sustains another 
~jury, and subsequently &eeks to reopen an award predicated on 
ne first inJury, he or she must prove one of two things: (a) 
~at the disability for which he or she seeks additional com-
nsat1on wa e proximately caused by the first injury, or (bl 

,at the second Injury (and ensuing disability) was proximately 
,used by the first Injury. Deshaw v. Energy Manufacturing 
,mpany, 192 N.W.2d 777, 780 (Iowa l971). 

Preponderence of the evidence means the greater weight of 
11dence, the evidence of superior influence or efficacy. 
,uer v. lleavell 219 Iowa 1212, 260 N.W. 39 (1935), A decision 
> award compensation may not be predicated upon conjecture, 
~eculat1on or mere surmise. Burt v. John Deere Waterloo Tractor 
>rks, 247 Iowa 691, 73 N.W.2d 732 (1956) 

ANALYSIS 

As is suggested by the above cited case law, claimant must 
•tablish by a preponderence of the evidence that the disability 
oon which he basea his present claim 1s traceable to the August 
2, 1977 injury, or to both the August 22, 1977 injury and to 
ne January 19, 1978 inJury (with the latter relating back to 
ne former under a De Shaw analysts), or to both of the inJuries 
o a separate degree or, finally, to only the latter injury (in 
hlch latter two approaches, a finding that the discovery rule 
pplies to the January 1978 injury must be made 1n order to 
1rcumvent the ramifications of the two-year statute of limitations). 
latmant has failed to carry his burden of proof under any of 
he•" analyses. 

Dr. Bashara boldly testified that claimant'& surgery 1n 
~rch of 1981 and 30 percent of claimant's present 45 percent 
isabil1ty were probably attributable to the August 22, 1977 
njury--that the pseudarthros1s he found at L-4, L-5 upon 
urgery was related to such incident. He mln1m1zed any con
r1butlon by the January 19, 1978 episode yet emphasized the 
-ray findings on such date. (Indeed the nebulous and more 
ften Inaccurate medical evidence with respect to the objective 
!story of treatment and x-ray f1nd1ngs made assessment of the 
ausat1on issue 1n the present case extremely dlff1cult.) If De. 
ashara related the pseudarthros1s to the August 22, 1977 
njury, should he not have based his opinion on supportive x-ray 
1nd1nga made on such date? Yet, Dr. Robinow reported, upon 
evlew ot x-ray taken at the time of the August 22, 1977 incident, 
hat the old fusion appeared stable. In light of various 
Pferences to Dr. Wirtz' 1975 fusion entailing LS, 51 without 

11 ent1on of L4, LS, the undersigned questioned whether Dr. 
oblnow, like Dr. Dubansky, had misread the levels of fusion. 
ovever, ln Dr. Rob1now's office notes for August 22, 1977 he 
~ntlons the fusion site as L4, LS. (It must be noted that on 
eptember 10, 1980, Dr. Rob1now does refer to the fus1on site as 
S, 51. However, this 1s at a remote point in time and after 
he January 1978 history and physical reported by Dr. Dubansky-
hereln reference 1s made to a 1975 fusion of LS, 51. Even Dr. 
~shara, who matter-of-factly test1f1ed to two levels of fusion 
n 1975, recorded such fusion as enta1l1ng only the LS, Sl 1n 
he history taken at the time of tht March 1981 hosp1tal1zat1on.) 
~us, Dr. Bashara's conclusion regard1nq '.he results of the 
uquat 22, 1977 lnJury do not appear to be JU&t1fled by the 
edical record upon which he relies nor upon the record viewed 
• a whole as will be discussed below. 

It must next be determined if the January 19, 1978 incident 
eaulted In the pseudarthros1s at L-4, L-5. At this juncture, 
r. Beshara•• reference to Dr. Dubansky's comment that the 
anuary 19, 1978 x-ray appears to demonstrate •separation of the 
plnous process o f L4 fro■ the fusion mass• seemingly takes on 
~me s1gn1ficance--that 1a, until Dr. Dubanaky explains that he 
nd the radiologist misread the tus1on depicted on such x-ray, 
eentng that wha t 1a described at the time as L-4, L-5 ts upon 
ster study L-3, L-4. Dr. Dubansky's explanation with regard to 
he misread x-raye 1a corroborated by the reference in the 
~nuary 1978 adm1selon history to a 1975 fu•ion ot LS, 51. 
urthermore, Dr . Dubansky'a recent review of the January 15, 
Q78 lumbar extension and flex1on view~ Indicated no detectable 
otion between L-4, L-5 and s-1. He considered the evident 
ot1on precent at L-3, 4 1n January of 1978 to have been normal. 
hat Dr. Bosha,a considered the vertebra at such level to be 
ooce In March of 1981 and so fused such l•vel doe& not satisfy 
he causal connection issue 1n favor ot the claimant 1n light of 
he passage of time which included t>oth addit1onal Injuries and 
rdlnary ~ear and teer. Parenth•t1cally, it 1s noted that the 
nconclus1v~ evidence regard1nq a poes1ble fracture of the pars 
nterarticularla of L-4 1n July ot 1976 1s given no ~e ight. If 
~cepted it only ~ould have cast further doubt on cla1■ant' s 
3S«! • 

~hlle lt was Dr. Basha,a's b<lllef that the Epondylol1sthes1s 
t L-3, L-4 ~•s traumatic 1n origin and ~hile he focused on the 
tfect ot th• August 12, 1977 and January 19, 1918 incidents on 
he L-3, L4 level in l1ght of the previously i1CJOobilized L-4, 
-Sand L-5, S-1 levela, he conceded that he had no prior 
bl1que vie~• to verify hia opinion and acknowledged that aome 
dical exl'(!rta cona1der the condition to be conqenltal. Dr. 

ubansky clearly d1d not contribute claiiunt's complaints In 
~nuary of 1978 to any such condition, nor did Dr. Poblno~ 
:nclude any L-J, L-4 instability in his diagnosis 1n August 1971 • 
.Dr, Bllshara•s c~i:.:aente at>out recent speculation 1n the &edical 

i:.:aunity over the cont,1button •tress or fatigue fractures Qf 
he foot, tibia or htp play In the developaent of such a back 
ndltion -as not ezplored by the parties despite claimant's 

l ■ tory of lc~er e1tremlty injuries.) 

That Dr. Dubansky was willing to admit that the August 22, 
1977 shoveling and the January 19, 1978 rack pulling could have 
aggravated claimant's low back condition does not cure the 
evidentlary problems set forth above and 1s not 1n conflict with 
his testimony that claimant did not suffer any additional 
permanent impairment as a result of the August 1977 and January 
1978 injuries. His concession that Dr. Wirtz found no injury to 
the spinal fusion as a result of the February 1976 injury but Dr. 
Bashara found pseudarth 31s at L-4, L-5 1n March of 1981 likewise 
is of no assistance to claimant's case. 

Upon first review of the record, one 1s tempted to conclude 
that claimant must have sustained some material aggravation of 
his preexisting condition in August of 1977 because (aside from 
complaints of routine soreness) he sought no back treatment 
between his return to work 1n April 1976 and the first injury in 
issue, because he had returned to essentially the same job he 
was doing in March of 1975, because he was required to do a 
different job on August 22, 1977 and because his weight limitation 
was further reduced after the August 1977 injury. With regard 
to the January 19, 1981 injury, one considers the latter episode 
to be a flareup of the August 22, 1977 disabling cond1tion in 
that it occurred only some three months after the claimant had 
returned to work after the August injury, claimant was off work 
less than four weeks for the January injury and he returned to 
wor k with the same weight limitation as after the August injury. 
However, upon deciphering what turned out to be an 1rreconc1lable 
medical record, scrutiny of the record as a whole to establish 
the causal connection between the injuries and claimant's 
present disability was pursued, but in vain. At the time of the 
first Injury 1n issue, claimant clearly had a preexit1ng back 
condition for whi ch he had been given a SO pound restriction on 
lifting when he returned to work after the March 1975 incident 
and April 1975 fusion. (Claimant 's testimony that the restriction 
had been lifted does not appear to be corroborated by Dr. 
Robinow's records. Furthermore, Dr. Bashara indicated he would 
place a 30-35 pound l1m1tat1on on a two level fusion.) The 
continuing instability of claimant's back was 1nd1cated by his 
suffering a flareup in February of 1976 after having returned to 
work for only a matter of weeks. After being off work, claimant 
returned to somewhat lighter duties 1n April of 1976 and eventually 
resumed the job he was doing when injured in March of 1975. 
Claimant may have had some back soreness during this time but 
not of such a nature or degree that he sought medical care for 
such condition. Then upon performing a different task on August 
22, 1977, claimant experiences lumbar thoracic pain. (Dr. 
Dubansky's separation of the areas of discomfort and treatment 
was not supported by the rest of the record.) He is treated 
conservatively and returns to work in less than two months with 
a 20-25 pound restriction. However, during the next three 
months he works from light duty into heavier duty assignments 
and experiences another bout of back pain. Re is treated 
conservatively again and returns to work in less than a month 
and with the same 20-25 pound limitation. Regardless of claimant's 
motive for seeking an increase in his limitation a month and a 
half later, De. Robinow's observations about the normal cl1n1cal 
findings on April 12, 1978 and the decision to leave claimant's 
restriction at 20-25 pounds because of his history of back 
problems destroys any 1mpress1on that c laimant suffered a 
material aggravation a& a result of either or both injuries in 
issue. (The record does appear to support finding that the 
January 19, 1978 injury related back to the August 22, 1977 
incident as a further flareup of the already temporarily ag
gravated preexisting condition.) Further supporting the con
clusion that the August 22, 1977 and January 19, 1978 ep1sodes 
were merely short-lived expressions of claimant's underlying 
unstable back condition is the fact that claimant did not seek 
further medical treatment for his back until after the January 
1981 bowling incident--the September 1980 examination by Dr. 
Robinow and the December 1980 examination by Dr. Bashara were 
clearly for purposes of evaluation and at claimant' s counsel's 
request. Furthermore, while claimant would have the record 
indicate that he had continued back problems wh ich caused him to 
finally leave work for defendant, his own exhibits reveal that 
he did not complain of back problems or such back treatment 
after his return to work in February of 1978. Claimant's 
1mpl1cation that he was unable to perform the rack pulling job 
1n September of 1978 for more than a week because o f h1a back 
cond1t1on is not persuasive In light of the medical record 
1ndicat1ng his complaints at the time were referrable to an 
alleged hernia. Finally, claimant's history of falling from his 
roof and injuring his knee in jumping off a motorcycle (even 
though he voiced no complaints of back pain and the records In 
evidence do not document any back problems at those times) must 
at least be noted in that claimant was able to engage 1n such 
act1vit1es and was 1n1ured 1n so doing (It may be that with 
respect to all the injuries In question the expertise of a 
biomechanlcal engineer may have clarified the rocord--to whose 
advantage is another matter.) 

Renee, the record supports finding that claimant was only 
temporarily disabled as a rf!sult of the August 22, 1977 and 
January 19, 1978 injuries.and that the latter wa s really a 
continuation of the fors~r. Defendant has paid the claimant for 
the period of time he was off vork, so no further week ly benefits 
are due and owing. Concomitant with such finding 1a that the 
treatment rendered by Dr. Bashara vas not for a condition 
causally related to the August 22, 1977 and January 19, 1978 
lnJurles. Even If such treatment had been so related, the 
record appeared to b<l wi thout dispute that such care had not 
been authorized by the defendant• Claimant is entitled to 
rel~bursement for the Dece•ber 11, 1980 evaluation by Dr. 
Bashara. Contrary to Dr. Baahara's testimony that his charg~ 
for such evaluation was $35.00, Bashara deposition exhibit 5 
reveals that $155.00 is the proper amount. The myelographic 
examination appears to have been part of the treatment rendered 
by Dr . Bashara and not part of the December 11, 1980 evaluation. 

FINDINGS OF FACT AND CONCLOSJONS OF LAW 

~BEPEFOIIE, for all the reasons set forth at>ove, the under
signed hereby aakea thf! tollcv ing findings of fact and con
clusion" ot la.,, 
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FINDING 1. The preexisting cond1t1on: Clau,.a.Q,t, who started 
working for defendant as a saw, drill and threader operator in 
January of 1974, began experiencing occasional back soreness in 
January of 1975; on March 12, 1975 he felt a sharp stabbing 
pain in his low back upon bending to pick up some parts at 
wor k; claimant was hospitalized in April of 1975--x-rays 
revealed a sp1na bifida defect involving the pars and the 
articular joint at LS , Sl left and a defect of the lamina and 
the posterior articular facette at LS left; claimant underwent 
a fusion of L-4, L-5 and L-5, S-1; claimant returned to work on 
January 12, 1976 with a SO pound weight limit; on February S, 
1976 claimant e xperienced a sharp pain in his low back upon 
moving skid rings at work; claimant was hospitalized--x-rays 
revealed no injury to the fusion; claimant returned to work on 
April S, 1976 with a SO pound weight limit: claimant did not 
seek further treatment for his back until August 22, 1977. 

FINDING 2. The first injury upon which claimant bases his 
present claim: on August 22, 1977 claimant experienced sharp 
pain in the lower m1dregion of his back, above and below his 
belt , as he was lifting a shovelful of parts in the course of 
carrying out a temporary assignment which he had not previously 
performed; claimant was hospitalized for conservative treatment-
x-ray of the thoracic spine revealed some osteophytic lipping 
anteriorly in the mid-thoracic area and x-ray o f t he lumbar 
spine revealed some narrowing of the lumbosacral joint space, an 
apparently old and stable fusion and irregularity in the region 
of the right sacroiliac; claimant was discharged from the 
hospital on Septembe~ J, 1977 with the diagnosis of acute low 
back myofascitis and strain; claimant returned to work on 
October 17, 1977 with a 20-25 pound lim1titation (claimant 
received workers' compensation benefits for the time he was off 
work); claimant performed light duty labeling until sometime 
around the end of the year when he was assigned to work that 
entailed pulling racks. 

FINDING 3. The second injury upon which claimant bases his 
present claim: o~ January 19, 1978 claimant e xperienced a sharp 
back pain upon pulling a rack and, after a subsequent break 
period, was unable to stand up; claimant was hospitalized-
x-rays allegedly revealed a separation of the spinous process of 
L4 from the fusion mass and a defect in the pars interarticularis 
at L4, LS (the treating physician during such hospitalization 
later testified that the x-rays were misread by one lumbar 
level); claimant was discharged on February 6, 1978 with the 
diagnosis of postoperative spinal fusion with defect in the pars 
intra-articularis L4-S (L3-L4); claimant returned to work on 
February 13, 1978 with a 20-25 pound limitation (claimant 
received workers' compensation benefits for the period of time 
he was off work); clinical e xamination on April 12, 1978 was 
essentially normal but the treating physician left the weight 
restriction at 20-25 pounds because of claimant's history of 
back problems. 

FINDING 4. Subsequent injuries: claimant sustained a cerebral 
concussion and cervical strain in May of 1978 when he fell 6-7 
feet from the roof of his home and was hospitalized for t wo 
weeks--x-rays of the thoracic spine revealed no evidence of 
recent injury or other bone pathology (no lumbar x-rays were 
taken); claimant complained of pain 1n the right inguinal area 
upon pulling racks at work on September 6, 1978 (he was transfered 
to poly bagger assembly); claimant injured his right knee in 
July of 1979 when forced to jump off his motorcycle to avoid a 
collision. 

FINDING s. Subsequent evaluation and treatment of the back: 
claimant did not seek treatment for his back between April 1978 
and September 1980; on the latter occasion he pursued only an 
evaluat1on of his back and knee condition, at his attorney's 
request, from the.physician previously authorized by·dcfendant; 
on December 11, 1980 claimant sought an independent evaluation 
from another physican at his attorney's request; x-rays taken 
at that time revealed Gradel spondylolisthesis of L4 on LS, 
movement at L4 and LS and no movement at LS and the sacrum; on 
January 23, 1981 claimant returned to such doctor for treatment, 
sometime after noticing an exacerbation of pain after bowling 
one frame; (the treating physician had died in the interim; 
however, both the claimant and defendant's supervisor of em
ployee benefits were in agreement that claimant did not seek 
authorization for treatment from the evaluating physician (the 
assoicate of the late physician had treated the claimant during 
the January 1978 hospitalization)); in February of 1981 claimant 
complained of back pain upon walking more than 1-2 blocks, 
t wisting or bending; claimant was hospitalized from March 8, 
1981 to March 25, 1981--the admitting diagnosis included Grade I 
spondylolisthesis of L3 and L4 , postoperative status fusion of 
the LS, Sl level and the pseudarthrosis at the L4, LS level and 
the evaluating physician performed a fusion of L-3, 4, L-4, S 
and L-5, S-1; claimant's permanent partial disability was rated 
at 45 perc~nt of the body as a whole, 15 percent of which was 
attributable to the earlier fusion. 

FINDING 6. Preponderance of the evidence: the weight of the 
medical evidence indicates that the August 22, 1977 and January 
19, 1978 injuries amounted to a temporary aggravation of the 
preexisting back condition: the record viewed as a whole corroborates 
such evidence and supports finding that the latter injury was 
merely a flareup of the already temporarily aggravated underlying 
cond1t1on. 

CONCLUSION A. 
arising out of 
1978; however, 
related to the 

Claimant sustained injuries in the course of and 
his employment on August 22, 1977 and January 19, 
the latter injury and ensuing d1sability were 
forl!ler injury. 

CONCLUSION B. Claimant proved by a preponderance of the evidence 
that he was temporarily disabled following both dates of injury; 
claimant failed to prove by a preponderance of the evidence that 
he suffered any per~anent disability as a result of the August 
22, 1977 and January 19, 1978 injuries 

CONCLUSION c. Claimant failed to prove by a preponderance of 
the evidence that the March 1981 surgery and healing period were 
related to the August 22, 1977 or January 19, 1978 injuries; 
claimant failed to prove that the treat~ent provided by the 

evaluating physician was authorized as contemplated by Code 
Section 85.27. 

ORDER 

THEREFORE, lt lS hereby ordered tha t the claimant take 
nothing in weekly benefits from the present proceeding. 

It is further ordered that defendant pay the claimant the 
follow1ng 85.39 expense: 

Dr. Bashara ..••. $155.00 

Costs of the proceeding, including $75.00 for Dr. Robinow' s 
reports, are taxed to the defendant. See Industrial Commissioner 
Rule 500-4.33. 

Signed and f1 led this 29th day of November, 1982. 

No Appeal LEE M. JACKWIG 
DEPUTY INDUSTRIAL COMMISSIONER 
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INTRODUCTION 

File No. 660535 

0 R D E R O F 

E O U I T A B L E 

A P P O R T I O N H E N T 

For Pe t i t ioners 

For Judy D. Genung 

For Sharon J. Genung 

For Kathy Cousins 

This is a proceeding brought by D, G Trucking, employer, 
and Employers Insurance of Wausau, insurance carrier, petitioners, 
against Judy o. Genung, Sharon J. Genung, next friend of Travis 
D. Genung, Kathy Cousins, next friend of Aaron Cousins, and Judy 
D. Genung, next friend of Melissa A. Dillie and Chrietopher 
Dillie seeking apportion~ent of benefJts under the Iowa Workers' 
Compensation Act accruing from the death of James Dean Genung on 
February 2, 1981, It came on for hearing on July 28, 1982 at 
the Bicentennial »uilding in Davenport, Iowa and was considered 
fully submitted at that time. 

The industrial commissioner's file shows a first report of 
injury received February 4 , 1981. The parties entered into 
stipulations and covenants which were filed with the Industrial 
commissioner on November 16, 1981. 

The record in this matter consists of the testimony of 
Connie Clark, Judy Genung, s~aron Genung, e nd Kathy Couains: 

• 
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Dillie Exhibit A, expenses from September 1980 to January 1981; 
cillie Exhibit B, a record of child support payments made by 
William Dillie; Dillie Exhibit C, a government pamphlet showing 
the estimated cost of raising a child; Dillie Exhibit o, the 
1980 tax returns of James D. and Judy o. Genung; Dillie Exhibit 
E, the 1979 W-2 forms for Judith D. Dillie; Dillie Exhibit F, a 
copy of the 1979 tax returns for James D. and Judith D. Genung; 
Genung Exhibit 1, a marraiage certificate for James D. Genung 
and Sharon J. Ballard; Genung Exhibit 2, a birth certificate for 
Travis Dean Genung; and Cousins Exhibit 1, a birth certificate 
for Aaron P. Cousins. 

ISSUES 

The issue in this matter is how the benefits resulting from 
the death of James Genung should be apportioned. 

STATEMENT OF TBE CASE 

Thirty- four year old Judith Genung, wife of decedent James 
Genung and mother of twelve year old Melissa and ten year old 
Christopher Dillie, testified that she married James in December 
of 1979 after they had cohabited from June through September 
1979. Prior to marrying James, she was divorced from William 
Dillie by an Illinois decree entered in September 1976. Under 
the terms of that decree Dillie was to provide child support in 
the amount of $30.00 per week per child, to claim the children 
as tax exemptions and to carry health insurance on the children. 
Medical expenses not covered by insurance were to be split 
between the parties. She stated that she had never attempted 
modification of the decree. 

Judith reported that she and James opened a joint checking 
account in which they deposited their earnings and child support 
checks. She denied any other monies coming into the home. She 
claimed that her marriage to decedent had raised the family 
standard of living in that she was able to buy better quality 
clothing for the children and to provide a larger variety of 
food. The family grew to rely on James for maintenance of this 
life style. She attributed the family's large phone bill to 
business calls made by James and to his calling in when he was 
on the road. She reported that some expenditures were not 
reflected by Exhibit A as the family paid cash for some items. 

During the early months of the couple's marriage Judith 
worked. Ber earnings in 1979 were $12,192.41. Ber income for 
1980 was $6,610.00. James's was $11,156.00. In August of 1980 
she stopped working so that she could attend Scott Community 
College . When James was unable to watch the Dillie children, 
Judith's sister was paid $35.00 per week to do so. Judith's 
plans are to obtain her associate degree there and then under
take studies at Palmer College. Judith testified that James 
intended to adopt her children as their natural father did not 
see them and only provided monetary support. 

While she described her ex-spouse as consistent in making 
child support payments, she acknowledged that James was not 
regular in his payments. Be did not claim either son on his 
taxes. 

Records of support payments from William O. Dillie to Judith 
Genung show a good and current record for the period covered by 
the exhibit. 

Connie Clark, a self-employed bookkeeper with two years of 
college and ten years of experience, testified to having examined 
the bank statements and checks of Judith Genung. She prepared 
an exhibit showing family expenditures from September 1980 to 
January 1981. She computed child support payments from Dillie 
which she said totaled $2,820.00 in 1979 and $2,760.00 in 1980 
and $1,080.00 in the period from September 1980 to January 1981. 
She used a government pamphlet regarding the estimated cost of 
raising a child to determine the expense of raising an eight and 
a ten year old at a moderate income level at $318.00 each per 
month and at a low level at $230.00 per month per child. The 
witness did not know what standards were used to prepare the 
government document. 

Offered into evidence was the marriage certificate of James 
O. Genung and Sharon J. Ballard which showed that the couple 
were married on December 17, 1971. Travis Dean Genung was born 
on Hay 26, 1972. Sharon Genung testified that she recently 
started a job. In the past she had collected unemployment and 
drawn AOC. She stated that decedent who was to provide $35.00 
per week and to pay medical expenses had not made many payments. 

Aaron Pay Cousins was born on February 9, 1977. An order 
was entered in the District Court of Iowa by a Judge of the 
Seventh Judicial District, granting a motion for summary judg
ment filed by Kathy Cousins, mother of Aaron, finding James 
Genung to be the father of Aaron. A ruling by a deputy indus
trial commissoner filed March 22, 1982 found "(t)hat Aaron 
Cousins' pa t ernity having been established in the decedent, 
James Genung, Aaron Cousins is under Section 85.42(21, The Code, 
conclusively presumed to be a dependent of the decedent.• 

Kathy Cousins testified that the decedent had provided 
neither support nor services for his child. She admitted that 
she was not relying on decedent prior to his death. 

APPLICABLE LAW 

Applicable Code sections are as follows: 

Iowa Code Section 85.43: 

If thP deceased employee leaves a surviving spouse 
qualifird under the provisions of section 85.42, 
the full compensation shall be paid to her or him, 
as provided in section 85.31; provided that where a 
deceased employee leave a surviving spouse and a 
dependent child or children the industrial commis
sioner may make an order of record for an equitable 
apportionment of the compensation payments. 

If the spouse dies, the benefits shall be paid to 
the person or persons wholly dependent on deceased, 
if any, share and share alike. If there are none 
wholly dependent, then such benefits shall be paid 
to partial dependents, if any, in proportion to 
their dependency for the periods provided in 
sect ion 85. 31. 

If the deceased leaves dependent child or children 
who was or were such at the time of the injury, and 
the surviving spouse remarries, then and in such 
case, the payments shall be paid to the proper 
compensation trustee for the use and benefit of 
such dependent child or children for the period 
provided in section 85.31. 

Iowa Code section 85.42: 

The following shall be conclusively presumed to be 
wholly dependent upon the deceased employee: 

1. The surviving spouse, with the following 
exceptions: 

a. When it is shown that at the time of the 
injury the surviving spouse had willfully deserted 
deceased without fault of the deceased, then such 
survivor shall not be cons<dered as dependent in 
any degree. 

b. When the ~urviving spouse was not married to 
the deceased at the time of the injury. 

2. A child or children under eighteen years of 
age, and over said age if physically or mentally 
incapacitated from earning, whether actually 
dependent for support or not upon the parent at the 
time of his or her death. An adopted child or 
children shall be regarded the same as issue of the 
body. A child or children, as used herein, shall 
also include any child or children conceived but 
not born at the time of the employee's injury, and 
any compensation payable on account of any such 
child or children shall be paid from the date of 
their birth. A stepchild or stepchildren shall be 
regarded the same as issue of the body only when 
the stepparent has actually provided the principal 
support for such child or children. 

Iowa Code section 85.31: 

1. When death results from the injury, the 
employer shall pay the dependents who were wholly 
dependent on the earnings of the employee for 
support at the time of his injury, during their 
lifetime, compensation upon the basis of eighty 
percent per week of the employee "s average weekly 
spendable earnings, commencing from the date of his 
death as follows: 

a. To the widow or widower for life or until 
remarriage, provided that upon remarriage two 
years' benefits shall be paid to the widow or 
widower in a lump sum, if there are no children 
entitled to benefits. 

b. To any child of the deceased until the child 
shall reach the age of eighteen, provided that a 
child beyond eighteen years of age shall receive 
benefits to the age of twenty-five if actually 
dependent, and the fact that a child is under 
twenty-five years of age and is enrolled as a 
full-time student in any accredited educational 
institution shall be a prima facie showing of 
actual dependency. 

Iowa Code section 85.44: 

In all other cases, a dependent shall be one 
actually dependent or mentally or physicaly incapac
itated from earning. Such status shall be deter
mined in accordance with the facts as of the date 
of the injury. In such cases if there is more than 
one person, the compensation benefit shall be 
equally divided among them. If there is no one 
wholly dependent and more than one person partially 
dependent, the compensation benefit shall be 
divided among them in the proportion each dependency 
bears to their aggregate dependency. 

Iowa Code section 85.49: 

When a minor or mentally incompetent dependent is 
entitled to weekly benefits under this chapter or 
chapter 85A, payment shall be made to the clerk of 
the district court for the county in which the 
injury occurred, who shall act as trustee, and the 
money coming into his hands shall be expended for 
the use and benefit of the person entitled thereto 
under the direction and orders of a judge of the 
district court, in which such county is located. 
The clerk of the district court, as such trustee, 
shall qualify and give bond in such amount as the 
judge may direct, which may be increased or dimin
ished from time to time as the court may best. The 
cost of such bond shall be paid by the county as 
the court may direct by written order directed to 
the auditor of the county who shall issue a warrant 
therefor upon the treasurer of the county. If the 
domicile or residence of such minor or mentally 
incompetent dependent be within the state but in a 
county other than that in which the inJury to the 
employee occurred the industrial commissioner may 
order and direct that weekly benefits to such 
minors or incompetents be paid to the clerk of the 
district court of the county wherein they shall be 
domiciled or reside. 
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If the domicile or residence of such minor or 
mentally incompetent dependent be outside the state 
of Iowa the industrial commmissioner may order and 
direct that benefits to such minors or incompetents 
be paid to a guardian, conservator, or legal 
representative duly qualified under t he laws of the 
jurisdiction wherein t he minors or incompetents 
shall be domiciled or reside. Proof of the identity 
and qualification of such guardian, conservator, or 
other legal representative shall be furnished to 
the industrial commissioner. 

Iowa Code sect ion 85.61(10): 

"Payroll taxes• means the following: 

a. An amount equal to the amount which would be 
withheld pursuant to withholding tables in effect 
on July l preceding the injury under the Internal 
Revenue Code of 1954, and regulations pursuant 
thereto, as amended to July 1, 1976, as though the 
employee had elected to claim the maximum number of 
e xemptions for actual dependency, blindness and old 
age to which the employee is enti t led on the date 
on which he was Injured, and 
b. An amount equal to the amount which would be 
withheld pursuant to withholding tables in effect 
on July l preceding the lnJury Jnder chapter 422, 
and any rules pursuant thereto, as though the 
employee had elected to claim the ma x imum number of 
exemptions for actual dependency, blindness and old 
age to which the employee is entitled on the date 
on which he was injured; and 
c. An amount equal t o the amount required on July l 
preceding the injury by the Social security Act of 
1935 as amended to July 1, 1976, to be deducted or 
withheld from the amount of earnings of the employee 
at the time of the injury as if the earnings were 
earned at the beginn i ng of the calendar year in 
which he was injured. 

ANALYSIS 

The first determination to be made is which parties are 
enti t led to benefits. Under Iowa Code section 85.42 the surviv
ing spouse and children under eighteen whether actually depend
ent for support or not are conclusively presumed dependents. 
That provision covers Judith Genung, Travis Genung and Aaron 
Cousins. 

The more difficult question arises as to t he Dillie children. 
It is noted that under the commissioner's decision in Ostwinkle 
v. M. P. Kluck & Sons, 33 Biennial Report of the Industrial 
Commissioner 12 (1977), the Dillie children would not be entitled 
to benefits as long as there are other dependents receiving 
benefits unless they, too, fit ~ ithin ecction 85.~2. 

This deputy industrial commiosioner is prepared to find that 
the Dillie children fall within section 85.42. The time frame to 
focus on is the situation at the time of decedent's death as the 
Iowa Supreme Court pointed out in Kramer v. Tone Brothers, 198 
Iowa 1140, 199 N.W. 985 (1924). 

The Dillie children can be conclusively dependent under 85. 4 2(2) 
"only when the stepparent has actually provided the principal 
support .... • Judith Genung stopped working In the fall of 
1980. She provided no support for her children at the time of 
decedent's death. William Dillie provided an average of $108.00 
per child per month during this time. The family's average 
monthly expenses were in excess of $723.00 per month. The 
government pamphlet offered in evidence shows that Dillie's 
support would be not quite sufficient for one child at a low 
income level. Thus the unrebutted evidence as to income figure 
for the family show that decedPnt w•s providing principal 
support for the Dillie children at the time of his death. The 
parties, therefore, eligible for benefits are Judith Genung, 
Travis Genung, Aaron Cousins and Christopher and Melissa Dillie. 

The apportionment of benefits will be considered next. 
Judith Genung is the surviving spouse. She was dependent on 
decedent at the time of his death for her support as she was not 
working. Her ambition to better herself and her family is 
admirable. She will be awarded forty percent of the weekly 
benefits. That amount is not to change until such such time as 
only one child is receiving benefits at which time she will be 
entitled to a fifty percent share with the remaining child. 

The children will be considered as family units -- Genung, 
Cousins and Dillie. It is unfortunate that James Genung's 
untimely death was the means by which his natural children are 
at last receiving his support. Each family unit will receive a 
twenty percent share. The Dillie children are being considered 
together because they are receiving some support from their 
biological father. In the event a child is no longer eligible 
for benefits that child's share is to be divided between or 
among the remaining family units. 

The final matter to be considered is the rate. The parties 
were unable to agree on a rate of compensation. There is no 
dispute as to claimant's gross wee kly wage which was reported by 
defendent's counsel as $614.00 per week nor to decedent's 
marital status which is married. The question arises as to the 
number of exemptions which should be applied. It is Important to 
separate this Issue of rate from that of dependency which has 
been resolved above and to remember that dependency does not 
dictate exemption status nor vice versa. 

Decedent's tax records from 1979-1980 claim two exemptions, 
himself and his spouse. Decedent could not claim the Dillie 
children because under Judith's dissolution decree, their 
biological father was to take them as exemptions. At the time 
of decedent's death, the applicable time, the paternity of Aaron 
Cousins had not been determined: therefore, no exemption could 
be claimed for him. See, Snook v. Hermanson, 161 N.W.2d 185 
(1968)1 Kramer v. Tone Brothers, 199 N.W. 985 (1924). The 

remaining possible exemption is one for decedent's biological 
child Travis. 

The industrial commissionPr addressed a problem similar to 
that presented herein in Biggs v. Charles Donner, Appeal Decision 
filed April 22, 1982. In Biggs claimant was living with his 
second wife and her t wo children. He had three biological 
children from a previous marriage whom he was under court order 
to support although he was not doing so. The commissioner found 
claimant could claim his natural children as e xemptions for rate 
purposes. With Biggs as a precedent, benefits will be awarded 
at a rate computed on a marital status of married with three 
exemptions. 

WBEREPORE, IT IS POUND: 

That Judith Genung was married to decedent James Genung at 
the time of his death. 

That Judith Genung was married to William Dillie prior to 
her marriage to James Genung. 

That Judi t h Genung has two childr en, Melissa and Christopher 
Dillie from her marriage to William Dillie. 

That under the terms of the decree of dissolution of marriage 
between Judith Dillie Genung and William Dillie, he is to 
provide $30.00 per week per child, to take the exemptions for 
tax purposes and to car ry health insurance on the children. 

That James and Judith Genung and the Dillie children had 
e xpenses of at least $3,616.70 during the period from September 
1980 to January 1981. 

Tha t during the period from September 1980 to January 1981 child 
support payments in the amount of $1,080.00 were made by William 
Dillie. 

That during the period from September 1980 to January 1981 
Judith Genung was not working. 

That prior to his marriage to Judith decedent was married to 
and divorced from Sharon J. Ballard. 

That the issue of the marriage between decedent and Sharon 
Ballard is Travis Genung. 

That decedent•~ support of Travis Genung was erratic. 

That deceden t was the fa t her of Aaron Ray Cousins. 

That decedent had not provided support for Aaron Cousins. 

That decedent had gross weekly wages of $61 4 .00 per week. 

CONCLUSIONS OF LJ\W 

THEREFORE, IT IS CONCLUDED: 

That Judith D. Genung, Travis D. Genung, Aaron Cousins, 
Melissa Dillie and Christopher w. Dillie are conclusively 
presumed to be dependents of decedent under Iowa Code section 85. 4 2. 

That the proper rate of compensation 1n this matter is $337.24. 

ORDER 

THEREFORE, IT IS ORDERED: 

That petitioner pay on t o Judith D. Genung weekly benefits in 
the amount of one hundred thirty-tour and 92/100 dollars ($134. 
92) per week for as long as she is eligible to receive benefits 
with no change In that percentage to occur until such time as 
only one ch i ld is receiving benefits. 

That petitioner pay un t o the Clerk of the District Court for 
Scott County, acting trustee, for Travis D. Genung weekly 
benefits in the amount of si xty-seven and 44 /100 dollars ($67. 
44) per week until such time as he is no longer eligible t o 
receive benefits. 

That petitioner pay unto the Clerk of the District Court for 
Scott County, acting trustee, for Aaron R. Cousins weekly 
benefits in the amount of si xty-seven and 44/100 dollars ($67. 
44 ) per week until such time as he is no longer eligible to 
receive benefits. 

That petitioner pay unto the Clerk of The District Cour t for 
Scott County, acting trustee , for Melissa and Christopher Dillie 
benefits in the amount of sixty-seven and 44 /100 dollars ($67. 44 ) 
per week until such time as they are no longer eligible to 
receive benefits. 

That should Judith Genung remarry or should a child no 
longer be eligible for benefits Judith ' s share or that of the 
child be equally divided among the remaining family units. 

That petitioner pay cost. 

Signed and filed this~ day of August, 1982. 

NO Appeal JUDITH ANN HIGGS 
DEPUTY INDUSTRIAL COMMISSIONER 
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BEPORE THE IOWA INDUSTRIAL COMMISSIONER 

LUELLA DART, SURVIVING 
SPOUSE OP BERNARD DART, 

Claimant, 

vs. 

SHELLER-GLOBE CORPORATION, 

Employer, 
Self-Insured, 
Defendant. 

Hr. Phillip Vonderhaar 
Attorney at Law 
840 Pifth Avenue 
Des Hoines, Iowa 50309 

Hr. Harry w. Dahl 
Attorney at Law 
5835 Grand Avenue 
Suite 201 
Des Hoines, Iowa 50312 

Pile No. 694749 

A P P E A L 

D E C I S I O N 

Por Claimant 

Por Defendant 

INTRODUCTION 

Defendant appeals from an order entered by a deputy industrial 
commissioner which overruled its special appearance asserting a 
lack of subject matter jurisdiction due to expiration of the 
prescribed limitation period found in section 85.26(1) of the 
Code of Iowa (1981). 

Pursuant to authority granted in Iowa Code section 86.8(1) 
and section 17A.3(l)(b), the commissioner adopted the Iowa Rules 
of Civil Procedure to govern the contested case proceedings 
before the industrial commissioner unless the provisions of such 
rules are "in conflict with the agency rules, chapters 85, SSA, 
86, 87, and 17A, or obviously inapplicable to the industrial 
commissioner.• 500-4.35 I.A.C. 

The special appearance device to contest subject matter 
Jurisdiction is provided by Iowa Rule of Civil Procedure 66: 

Special appearance. A defendant may appear specially 
for the sole purpose of attacking the Jurisdiction 
of the court, but only before taking any part in a 
hearing or trial of the case, personally or by 
attorney, or filing a motion, written appearance, 
or pleading. The special appearance shall be in 
writing, filed with the clerk and shall state the 
grounds thereof. If the special appearance is 
erroneously overruled, defendant may plead to the 
merits or proceed to trial withou t waiving such 
error. 

Por reasons to be set forth, 1t is found thaL the subJect 
matter Jurisdiction of the industrial commissioner is not 
defeated by an untimely filed cla im. Thus, it is held under 
Industrial Commissioner Rule 500-4.35 that the use of a special 
appearance to contest lack of Jurisdiction of the industrial 
commissioner over an un timely filed claim is inappropriate. 

STATEMENT OF THE CASE 

Claimant filed a petition for arbitration on March 8, 1982 
alleging her deceased spouse suffered a fatal work related 
injury to his respiratory organs and function resulting from 
inhalation of talc dust during his employment with defendant. 
Decedent was terminated from employment in July 1979. His death 
occurred on July 18, 1981. The original petition alleged an 
injury date of July 1979, which is seemingly eight months beyond 
the prescribed period in section 85.26(1). 

Defendant filed a special appearance con testing the jurisdic
tion of the industrial commissioner over the subject matter. 
The claimant sought leave to amend her petition to change the 
alleged injury date from July 1979 to April 1981 to come within 
the prescribed period. In her resistance to the special appear
ance, the claimant contended the "injury in this case is not a 
single incident or trauma: the theory is that a progressively 
d1sabl1ng condition became disabling in April of 1981 although 
the last exposure to the talc dust was in July 1979. " The deputy 
overruled the special appearance "on the issue of the claimant's 
amended petition.• 

The defendant's appeal brief recites the Issue on appeal 1s 
whe ther the cause 1s barred by the two year statute of limita
tions 1n section 8S.26(1), the Code, as shown by the face of the 
petition 1,;hich was filed on or about March 5, 1982 but alleges 
an inJury that could not have been later than July of 1979, the 
lost day of employment alleged. Claimant's brief states the 
issue of whether the allegations 1n her •petition and amendment 
presents questions of fact to be decided by the Commissioner on 
the evidence presented in hearing.• 

ANALYSIS 

The legislature, through enact.aent of the workers' compen
sation laws, removed the Jurisdiction of an employee"s right to 
a cause of action and remedy against an employer for 1nJur1es 
or Ising o~t of and In the course of employment from the general 
original jurisdiction of the district courts and placed it 
exclusively with the industcial commissioner. Jansen v. Harmon, 
164 s.~.,d 323, 326 (Io"a 196q)1 Groves v . Donohue, 254 Iowa 
412, 4 19, 118 N.~.2d 65, 69 (1962 • 

The legislature, having the po1,;er to create the right to 
such a cause of action under the statutes, affixed conditions 
under 1,; htch the right is to be enforced. Otis v. Parrott, 233 
Iowa 1019, 104~, 8 N.~.2d 708, 712 (1943). The legislature 

condi t ioned the enforcement of this right to commencement of 
proceedings within a period of two years by enactment of section 
1386, Code of 1924 [currently section 85.26(1)). Prior t o this 
provision there was no limitations applicable to claims arising 
under the workers' compensation statutes. Other conditions 
include an employer-employee relationship, plus an injury 
arising both out of and in the course of employment. Section 85.3(1) 
(original version at Acts of 35th G.A., 1913 ch. 147, Sl) 

Commencement of original proceedings within two years under 
section 8S.26(1) is not a limitation upon the Jurisdiction of 
the commissioner, rather it is a limitation upon the right of 
interested parties to receive compensation benefits and a 
compliance with this condition is essential. Housel v. Bituminous 
Material & Supply Co., 169 N.W.2d 763 (Iowa 1969): Secrest v. 
Galloway Co., 239 Iowa 168, 174, 30 N.W.2d 793, 796 (1948). 

Section 85.26(1) does not affect the remedy of an injured 
employee to seek relief from an employer, rather it is a condition 
on the right of enforcement. In Secrest v. Galloway Co., supra, 
the Iowa Supreme Court construed section 1386, Code of 1936 
[currently section 85.26(1)), as a •special statutory limitation• 
rather than a general statute of limitations which bars enforce
ment of a claim beyond a specified period of time. Secrest, 
supra, concerned the retroactivity of the 1945 amendment reducing 
the limitations period to commence a review-reopening period 
from five to three years. In Secrest the court explained: 

Strictly speaking, a statute of limitation affects 
the remedy, not the right. A general limitation 
statute is defined in 34 Am. Jur., Limitation of 
Actions, section 3, to be •• • • the action of the 
state in determining that after the lapse of a 
specified time, a claim shall not be enforceable in 
a judicial proceeding.• 37 C.J., Limitation of 
Actions, section 5, states: 

"A wide distinction exists between pure statutes 
of limitation and special statutory limitations 
qualifying a given right. In the latter instance 
time is made an essence of the right created and 
the limitation is an inherent part of the statute 
or agreement out of which the rlght in question 
arises, so that there is no right of action what
ever independent of the limitation. A lapse of the 
statutory period operates, therefore, to extinguish 
the right altogether.• 

Under the statement in the Otis case, supra, [233 
Iowa 1039, 1046, 8 N.W.2d 708, 712 (1943 ) reversed 
on grounds, 298 N.W.2d 256, 261] and in accord with 
the other pronouncements of this court section 1386 
is a special statutory limitation rather than a 
general one. However, under our rules of a liberal 
and broad interpretation of the act, the result is 
the same, regardless of name. 239 Iowa at 173, 30 
N.W.2d at 796. 

Cf.: Arnold v. Lang, 259 N.W.2d 749 (Iowa 1977) (citing Secrest 
for distinguishing a special statutory limitation from a pure 
statute of limitations in a case involving the Dram Shop Act.) 

The Iowa Supreme Court in Housel v. Bituminous Material & 
Su~ply Co., supra at 768, noted that the Secrest v. Galloway 
op nion disapproved of the view taken in Tischer v. City of 
Council Bluffs, 231 Iowa 1134, 1149, 3 N.W.2d 166, 174 that 
section 85.26 is also a limitation upon the jurisdic tion of the 
commissioner. 

In Housel, su7ra, the Iowa Supreme Court found that a 
claimant delayedor an unreasonable time to consult a medical 
doctor for treatment of his injury and held he was not permitted 
to toll the running of the period of limitations in section 85.26. 
The claimant 's situation in Housel presented a factual question 
wherein the court considered the person's knowledge of his 
medical problem, the apparent likelihood it was related to his 
former employment activities, the reason for delay of seeking 
treatment, and the progressive worsening of his condition. The 
Iowa Supreme Court in a later decision explained that the 
claimant's situation in Housel did not present factual circum
stances for application of the discovery rule. Orr v. Lewis 
Central School District, 298 N.W.2d 256, 259 (Iowa 1980). 

The court in Housel also held that due to the nature of the 
special limitation that section 85.26 imposes on the right of 
recovery as opposed to the remedy under compensation statutes, 
it is not necessary for a defendant to plead the two year period 
of limitations as a special defense. 169 N.W.2d at 768. In 
Housel, the court turned to 100 C.J.S. Workmen's Compensation 
S468(2) (1958) to substantially restate a rule as they have 
done: "Further, it is held that the requirement as to the time 
within which a claim for compensation must be made or filed is a 
matter going to the rlght to compensation, and being a condition 
on the right• • • rather than on the remedy • • • it must be 
strictly complied with." Housel, 169 N.W.2d at 768. 

As interpreted by the Iowa Supreme Court in Secrest, supra, 
and Housel, supra, section 85.26 is a limitation on the right to 
recovery and does not affect the remedy of benefits under the 
workers' compensation statutes. Thus, a timely filed claim is 
not "jurisdictional," i.e., a condition precedent for considera
tion by the industrial commissioner. The Jurisdiction over an 
inJured employee's cause of action lies first w1th1n the province 
of the industrial commissioner. The commissioner obtained this 
jurisdiction by virtue of the legislative removal of such 
Jur,sdiction from the district courts and conferring it upon 
this admin1strat1ve agency. 

The cormissioner must decide whether a claimant has satisfied 
the legislative requisite conditions for entitlement to compensa
tion benefits, which includes whether or not the conditions of 
section 85 . 26(1) have been satisfied. 

When a claim 1s filed beyond the prescribed period of time, 
the claimant has presumptively lost the right to receive compen-

, 
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sation benefi t s . Since the subject matter of the Industrial 
co1111Dlssloner is not defeated by an un t imely filed claim, it Is 
the duty of the commissioner to determine whether there is any 
factual evidence to provide a reason to overcome or e xcuse the 
apparent lateness of the claim. 

If a claimant is unable to bring forth a justifiable reason 
for lateness, the special limitation condition will be activa t ed 
to deny the right to receive compensation ~nder the workers' 
compensation laws. 

The special appearance is overruled based upon the foregoing 
analysis and not merely because an amendment was filed attempting 
to change the date of injury. The use of a special appearance 
to contest the subject matter jurisdiction of this agency on the 
basis of an untimely filed claim Is held to be inapplicable 
under Industrial Commissioner Rule 500-4 .35. 

For further support that the special appearance is not a 
proper vehicle for raising the statute of limitation see Pride v. 
Peterson , 173 N.W.2d 549, 554 (Iowa 1970) in which the court 
stated , "(w)e conclude t he bar of limitations is primarily an 
affirmative defense to be specially asserted in a separate 
division of the responsive pleading to the claim for relief. • 

ORDER 

THEREFORE, it is ordered: 

That the order filed March 22, 1982 overruling defendants' 
special appearance is sustained. 

That defendants are to answer or otherwise plead within 
t wenty (20) days of the filing of this decision. 

That this case be returned to the regular doc ket . 

Signed and filed this 18th day of June, 1982. 

No Appeal ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

DENNIS DESY, 

Claimant, 

vs. 

UNITED PACiING OF IOWA, 

Employer, 

Pile Nos. 686224/686225 

0 R D E R 

0 N 

and A P P E A L 

NORTHWESTERN NATIONAL, 

Insur nee Carrier, 
Defendants. 

Claimant eppeals fro■ the deputy's order filed June 18, 1982 
denying claimant's motion to reinstate. 

The circumstances of this matter are set forth in the 
deputy's order as follows: 

On June 7, 1982 claimant filed a motion to 
reinstete petition in the above entitled proceeding. 
Claimant alleges that he complied with the under
signed's May 6, 1982 order dismissing claimant's 
action for failure to respond to the April 2, 1982 
order to show cause by filtng the Analysis of 
Status/ Certificate of Readiness on May 6, 1982. 
Defendants filed a resistance to claimant's motion 
on June 16, 1982, citing authority applicable to 
timely filing of an appeal fro■ a proposed decision. 

Piling an Analysis of Status/ CP.rtificate of 
Readiness within twenty days of the filing of an 
order to sho~ cause minimally satisfies such order: 
however, since ■ore than twenty days pass before 
sanction orders are filed, good causP tor lifting a 
sanction order ls not Pstablished by the ■ere 

filing of the Analysis/Certificate within t wenty 
days of the filing of the order to show cause. 

The party upon whom sanctions are imposed must 
esteblish that delay ln timely responding to the 
order to show cause within the t wenty day pe r iod 
was due to some excusable neglect, error or ommis
sion (slcJ. 

WHEREFORE, it ls hereby found that claimant has 
not established wherein his failure to respond 
timely to the order to show cause was due to 
excusable neglect, error or ommission (sic). 

Claimant's notice of appeal was filed July 2, 1982. On 
August 4 , 1982 an order was issued directing claimant appellant 
to submit brief and e xcept ions by August 24, 1982. On August 24 
claimant appellant requested an extension of time. As no cause 
was submitted, the e xtension was denied. 

The claimant has failed to file a t imely brief in support of 
his position or provide any e xcuse for repeated missed deadlines. 
Claimant•s obligations to make timely filings are clear under 
the rules of this agency as are the sanctions provided under 
Iowa Industrial Commissioner Rule 500-4 .36 for failure to ma ke 
timely those filings. Insofar as there ls no error by the 
deputy or reason to set aside the findings, claimant's eppeal Is 
found to lack merit. 

WHEREFORE, the findings ln the deputy's order filed June 18, 
1982 are proper. 

THEREPORE, claimant's motion to reinstate petition is denied. 

Signed and filed this 22nd day of September, 1982. 

No Appeal 
ROBERT C. LA NDESS 

I NDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

RAYMOND K. DILLEY, 

Claimant, 

METRO AREA TRANSIT, 

Employer, 

and 

TRAVELERS INSURANCE CO., 

Insurance carrier, 
Defendants. 

Pile No. 654920 

A R B I T R A T I O N 

DECISION 

INTRODUCTION 

This matter came on for hearing at the Pottawattamie County 
Courthouse in council Bluffs on Kay 18, 1982 and was fully 
submitted on June 1, 1982. 

No filings were made prior to the filing of the Original 
Notice and Petition. The record consists of the testimony of 
the claimant and Robert D. Leger: exhibits one through seventeen; 
the report of Clifford M. Danneel, K.D., dated Kay 20, 1982; and 
the stipulation of counsel. 

ISSUES 

The issues for resolution are: 

1. Whether this agency has jurisdiction. 

2. Whether there is a ceusal relationship between the 
injury and the disability, and 

3 The nature and extent of disability. 

il<'cause the conclusion la &ade that this agency does not 
have Jurisdiction, the remaining Issues will not be discussed. 

FEVItlf OP THE EVID£1lCE 

Claimant, age 37, waa domiciled ln Iowa at all ti■ea catecial 
hereto. Be became employed by defendant, M~tro Area Transit, in 
1977. At the time he ~aa hiced, he lived In Council Bluffs, 
Jo~a and later moved to Crescent, rowa. >J", all ~1.ea, clatun~ 
ceported to ~or• at ~etco Area Transit's 6ioaha facility on 
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Cumming Street. On May 1, 1980, he sustained a back inJury_ 
arising out of and in the course of his employment while driving 
his route. The injury occurred in Omaha, Nebraska. Claimant 
was paid compensation pursuant to the Nebraska Workers' Compensation 
Act. As a result of the injury claimant missed 20 2/7 weeks of 
work. 

Claimant testified that the Metro Area Transit system serves 
bot h Omaha, Nebraska and Council Bluffs, Iowa. Claimant testified 
that his contract of hire was made in Nebraska and that his 
chief duties were in Nebraska. Claimant testified further that 
there were two separate unions representing Omaha drivers 
(AFL-CIO) and Council Bluffs drivers (Teamsters). Claimant also 
testified that he drove in Council Bluffs about t wice a month. 
When an Omaha driver was asked to drive in Council Bluffs, he 
was paid at one-and-a-half time his normal Omaha wage. Robert D. 
Lager, employee relations manager for Metro Area Transit testified 
that two different unions represent Omaha and Council Bluffs 
drivers. Be testif i ed that information gleaned from payroll 
records indicated that prior to Hay 1, 1980, claimant had only 
driven in Iowa three times prior to his injury (August 8, 
October 12, and November 22, 1977). Since the injury he has 
driven in Iowa twice in 1980 and six times in 1981. 

APPLICABLE LAW 

1. Section 85.71, Code of Iowa stated: 

Employment outside of state. If an employee, while 
working outside the territorial limits of this 
state, suffers an injury on account of which he, or 
in the event of his death, his dependents, would 
have been entitled to the benefits provided by this 
chapter had such inJury occurred within this state, 
such employee, or in the event of his death resulting 
from such injury, his dependents, shall be entitled 
to the benefits provided by the chapter, provided 
that at the time of such injury: 

1. His employment is principally localized in 
this state, that is, his employer has a place of 
business in this or some other state and he regularly 
works in this state, or if he is domiciled in this 
state, or 

2. Be is working under a contract of hire made 
in this state in employment not principally localized 
in any state, or 

3. Be is working under a contract of hire made 
in this state in employment principally localized 
1n another state, whose workers' compensation law 
is not applicable to his employer, or 

4. He is working under a contract of hire made 
in this state for employment outside the United 
States. 

In Iowa Beef Processors, Inc. v. Miller, 312 N.W.2d 530 
(Iowa 1981) the court stated that the enacting clause of sub
paragraph (1) of Section 85.71 was to provide benefits for an 
employee whose employment is principally localized in this state 
312 N.W.2d at 533. The court goes on to define "principally 
localized" citing Dahl's Drake Law Review article: 

A ~erson's employment is principally localized in 
this or another state when (1) his employer has a 
place of business in this or such other state and 
he regularly works at or from such place of business, 
or (2) if clause (1) foregoing is not applicable, 
he is domiciled and spends a substantial part of 
his working time in the service of his employer in 
this or such other state. 

ANALYSIS 

Considering the evidence presented, 1t is clear that claimant's 
employment was not principally located within this state. 
Although the employer had "Iowa employees•, claimant was not 
such an employee nor was he regularly employed 1n Iowa. Ris 
contract of hire was made in Nebraska. Be was recovered by and 
paid pursuant to Nebraska workers' compensation. Since claimant's 
situation does not come within the above quoted code section, he 
cannot recover under the extraterritorial provisions of the Iowa 
law. 

FINDINGS OF FACT 

l. Claimant became employed by defendant-employer in 1977. 

2. Claimant, at all relevent times, was domiciled in Iowa. 

3 On May 1, 1980, claimant sustained an injury arising out 
of and in the course of his employment in Nebraska. 

4. Although claimant occasionally worked in Iowa for this 
employer, he was not regularly employed in Iowa. 

5. Defendant-employer regularly does business in Iowa. 

6. Claimant's employment was principally localized in 
Nebraska. 

7. Claimant was not under a contract of hire made in this 
state for employment outside the United States. 

CONCLUSION OF LAW 

This agency does not have jurisdiction over the subject 
matter. 

ORDER 

IT IS THEREFORE ORDERED that claimant take nothing from 
these proceedings. 

Signed and filed this 29th day of July, 1982. 

No Appeal 
JOSEPH M. BAUER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COHHISSIONER 

LINDA A. DORMAN, 

Claimant, 

vs. 

CARROLL COUNTY, IOWA, 

Employer, 

and 

MARYLAND CASUALTY COMPANY, 

Insurance Carrier, 
De fend ants. 

Pile No. 501246/16721 

C O H H U T A T I O N 

D E C I S I O N 

INTRODUCTION 

This matter came on for hearing at the Carroll County 
Courthouse in Carroll on September 1, 1982 at which time the 
case was fully submitted. 

The record in the instant proceeding consists of the testimony 
of Linda (Dorman) Heater, Linda Prank and Robert Feldman. 

ISSUE 

The issue for resolution is whether claimant should be 
granted a full or partial commutation of future benefits. 

STATEMENT OF THE CASE 

Claimant's decedent, Walter Dorman, died as a result of an 
injury arising out of and in the course of his employment on 
June 25, 1978. Be was survived by his wife and three minor 
children: Michael, born April 15, 1968; Linn, born June 7, 
1971: and Amy, born June 16, 1975. Since decedent's death, 
Linda has r,married and is presently separated from her husband. 
Linda has recently taken the test for certification as a registered 
nurse. Inasmuch as the accrued amounts were paid in a lump sum, 
the funds were only received in April 1982. Linda was paid 
through the time of her remarriage, with interest. This amount 
totalled slightly more than $20,000. An amount slightly in 
excess of $10,000 was paid to the Carroll County Clerk of Court 
as trustee of the minor children. This amount represented the 
amount due the minor children since Linda's remarriage. The 
assistant clerk of court in charge of workers' compensation 
testified that this money, along with the periodic payments 
received since April, have been placed in an account bearing 5 1/4 
percent. No withdrawals have been made. 

Linda desires to have the children's share of the commutation 
for investment in time certificates. She does not plan to use 
either the principal or interest and proposes to pass the funds 
to the children when they achieve their majority. A conservator
ship will be set up, if necessary. 

Robert A. Feldman is a certified public accountant who 
concentrates on tax and financial planning. Be testified that 
if the weekly checks were deposited in savings, they would only 
yield about 5 l/4 interest. The small periodic amounts could 
not be invested in higher yielding securities. The inference 
is, therefore, that a commutation would benefit claimant because 
a larger amount would yield more interest than weekly passbook 
savings. 

• 
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APPLICABLE LAW 

1. Sections 85.3 and 85.JO, Code of Iowa, provide for 
jurisdiction by this agency over workers' compensation matters. 

2. Section 85. 45, Code of Iowa, allows for the commutation 
of all payments due a claimant. Section 85.48, Code of Iowa, 
provides for the payment of a portion of a potential claim. The 
Code was amended as of July 1, 1982 to increase the discount 
rate to ten percent in commutations. 

3. The supreme court in Diamond v. The Parsons Co., 256 
Iowa 915, 129 N.W.2d, 608 (1964), stated t hat commutation may be 
ordered when it is shown to the satisfaction of the court or 
judge that the commutation will be for the best interest of the 
person or persons entitled to compensation or that periodical 
payments as compared to lump-sum payment will entail undue 
expense, etc., on the employer. In Diamond the court looked to 
the circumstances of the case, claimant's financial plans and 
claimant's condition and life expectancy in awarding the commuta
tion. The court stated that it "should not act as an unyielding 
conservator of claimant's property and disregard his desires and 
reasonable plans just because success in the future is not 
assured." Id. at 929, 129 N.W.2d at A reasonableness test 
was appliedby the court in Diamond to determine whether a 
commutation would be in the best interest of the person or 
persons entitled to the compensation. 

Professor Arthur Larson's philosophy on granting commutation 
is much more restrictive than that of the Iowa Supreme Court in 
196 4. Be warns that: 

In some jurisdictions the excessive and indiscriminate 
use of the lump-summing device has reached a point 
at which it threatens to undermine the real purposes 
of the compensation system. Since compensation is a 
segment of a total income-insurance system, it 
ordinarily does its share of the JOb only if it can 
be depended on to supply periodic income benefits 
replacing a portion of lost earnings ..•• Th~ 
only solution lies in conscientious administration, 
with unrelenting insistence that lump-summing be 
restricted to those exceptional cases in which it 
can be demonstrated that the purposes of the act 
will be best served by a lump-sum award. The 
beginning point of the justifiability of the lump
summing in a particular case is the standard set by 
the statute. This is usually so general, however, 
as to supply little firm guidance and control, 
turning on such concepts as the best interests of 
the claimant or the avoidance of manifest hardship 
and injustice. Larson, Treatise on the Law of 
Workmen's Compensation, S82.70. 

Professor Larson indicates that experience has shown that 
claimant 1s often under pressure to seek a lump-sum payment, and 
once t he payment is received, it is soon dissipated. 

Additionally, Iowa's first industrial commissioner, in the 
first Biennial Re ort of the Workmen's Com ensation Service 
(1916) at page , po nte out tat, at oug in exceptional 
cases commutation promotes personal welfare, weekly payments 
should be regarded as a general rule better adapted to the real 
needs of compensation service since large lump sums are often 
unwisely used by beneficiaries. 

4. Section 85.49, Code of Iowa, states: 

When a minor or mentally incompetent dependent is 
entitled to weekly benefits under this chapter, 
chapter SSA or chapter 858, payment shall be made to 
the clerk of the distric, court for the county in 
which the Injury occurred, who shall act as trustee, 
and the money coming into the clerk ' s hands shall be 
expended for the use and benefit of the person 
entitled thereto under the direction and orders of a 
judge of the district court, in which such county is 
located. The clerk of the district court, as such 
trustee, shall qualify and give bond in such amount 
as the judge may direct, which may be increased or 
diminished from time to time as the court may deem 
best. The cost of such bond shall be paid by the 
county as the court may direct by written order 
directed to the auditor of the county who shall 
issue a warrant therefor upon the treasurer of the 
county. If the domicile or residence of such minor 
or mentally incompetent dependent be within the 
state but in a county other than that in which the 
injury to the employee occurred the industrial 
commissioner may order and direct that weekly 
benefits to such minors or incompetents be paid to 
the clerk of the district court of the county 
wherein they shall be domiciled or reside. 

If the domicile or residence of such minor or 
mentally incompetent dependent be outside the state 
of Iowa the industrial commissioner may order and 
direct that benefits to such minors or incompetents 
be paid to a guardian, conservator, or legal representa
tive duly qualified under the laws of the jurisdiction 
wherein the minors or incompetents shall be domiciled 
or reside. Proof of the identity and qual1f1cation 
of such guardian, conservator, or other legal 
representative shall be furnished to the industrial 
commissioner. 

ANALYSIS 

Despite the rational reasoning in support of the more 
restrictive views on commutation of compensation benefits, the 

Diamond guidelines still prevail in Iowa. Relying on Diamond 
and claimant's substantial monetary resources, excluding weekly 
compensation benefits, this deputy commissioner would be hard
pressed to conclude that a lump-sum payment would not be in the 
best interest of claimant, notwithstanding the periodic payment 
philosophy of wage replacement upon which the theory of workers' 
compensation is based. 

Although workers ' compensation benefits differ from the 
benefits claimant is receiving from social security and IPERS, 
they are philosophically for the same purpose - periodic payments 
to partially replace lost earnings. In this economic era, few 
would not jump at the chance to have their future earnings paid 
to them in advance so they could invest them in a lump-sum and 
live off the income thereof. The difference in the wor kers' 
compensation law ls that it provides a vehicle - commutation -
for doing just that. 

Lump-sum awards In this and most other cases gives workers' 
compensation the appearance of damages in a tort action. 
workers' compensation was implemented to replace tort damage 
cases. Until action is taken either by the courts or legislature, 
this agency is duty bound to follow the current authority. As 
previously mentioned for this agency to say that a commutation 
which would produce considerably more money than the claimant is 
currently receiving would not be in her best interests would be 
incredible. 

Although lump-sum awards could have a deleterious effect on 
wo rkers' co~pensation insurance premiums, this is not one of the 
options this agency has the authority to consider. (It must be 
noted, however, that this impact does not deter insurance 
carriers from using the same vehicle when they want to settle a 
case and avoid all further potential liability on a claim.) 

Accordingly, in light of the Diamond rationale, a commutation 
will be ordered in this case since investment at a higher rate 
of interest will allow the corpus of the estate to increase. 
Presumably, the reinvestment of the interest will increase the 
corpus significantly. 

The payment will be made to the Carroll County Clerk of 
Court pursuant to the dictates of Section 85.45. Presumably, a 
judge will order a higher yielding security with sufficient 
flexability for liquidation. 

A full commutation will not be ordered, however. The 
undersigned is concerned that the children may seek further 
education which may necessitate resumption of weekly co=utation 
payments upon the youngest child's eighteenth birthday. There
fore, a partial commutation will be order~d through June 15, 
1993. At this time, payments may resume. The period from 
October S, 1982 through June 15, 1993 1s 554 weeks. 

FINDINGS Of' f'ACT 

1. Claimant's decedent was employed by Carroll County on 
June 25, 1978. 

2. An award for compensation was entered by the district 
court and the Iowa Court of Appeals, holding that decedent died 
of injuries arising out of and in the course of employment. 

3. The period during which payments are definitely determinable 
is five hundred fifty-four (554) weeks. 

4. The granting of a commutation would be in the beneficiary's 
best interests. 

CONCLUSIONS Of' LAW 

1. This agency has jurisdiction over the subject matter and 
the parties. 

2. A partial commutation should be granted. 

3. The five hundred fifty-four (554) weeks of payment due 
will be discounted at the rate of ten (10) percent, giving a 
discounted figure of three hundred seventy-six point nine 
thousand sixty-eight (376.9068) weeks. By multiplying this 
figure by the rate of weekly compensation, which is one hundred 
fifty-seven and 49/100 dollars ($157. 49), a partial commutation 
in the amount of fifty-nine thousand three hundred fifty- nine 
and 05/100 dollars ($59,359.05) will be awarded. 

ORDER 

IT IS TREREPORE ORDERED that defendants pay fifty-nine 
thousand three hundred fifty-nine and 05/100 dollars ($59,359.05} 
unto the Carroll County Clerk of Court in partial commutation of 
this case. 

IT IS FURTHER ORDERED that defendants resume weekly compensa
tion if any of the minor children are eligible for benefits on 
June 16, 1993. 

Costs are taxed to defendants. 

Defendants are to file an interim final report. 

Signed and filed this 22nd day of September, 1982. 

No Appeal 
JOSEPH 11. BAUER 
DEPUTY INDUSTRIAL COHHISSIONER 

Ill 
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BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

DEBRORAB DOTSON, Widow of 
STEVEN DOTSON, and as 
Administrator of the Estate 
of STEVEN DOTSON, 

Claimant, 

vs. 

HORTON BUILDINGS, INC., 

Employer, 

and 

INSURANCE COMPANY OF NORTH 
AMERICA, 

Insurance Carrier, 
Defendants. 

Pile No. 678415 

APPEAL 

D E C I S I O N 

By order of the industrial commissioner filed January 26, 
1983 the undersigned deputy industrial commissioner has been 
appointed under the provisions of S86.3, Code of Iowa, to issue 
the final agency decision on appeal in this matter. Claimant 
appeals from an adverse arbitration decision. 

The record on appeal consists of the transcript; claimant's 
exhibits 1 through 8; and defendants' e xhibits A and B, all of 
which evidence was considered in reaching this final agency 
decision. 

The outcome of this final agency decision will be the same 
as that of the hearing deputy. The findings of fact will be 
changed somewhat from those of the hearing deputy. 

SUHKARY 

Steven Dotson, a man of 24 years, collapsed at work and died 
some t wo hours later at the Spencer Municipal Hospital. Deborah 
Dotson, the surving spouse brought this action for workers' 
compensation benefits alleging that the deceased's work on 
August 12, 1981 was the cause of his death. 

The employee worked for Horton Buildings, Inc., and on the 
day in question was helping put up a metal machine shed on a 
farm. At about 4:15 p.m., when the temperature was 85 to 87 
degrees and the humidity was 55 percent, the employee complained 
of feeling dizzy and collapsed. He fell in an awkward position 
with his head somewhat t wisted underneath him. Steve Riley, a 
co-worker immediately straightened him out. 

The employee's other co-workers and the farm owner tried to 
revive the employee but were unsuccessful. An ambulance arrived, 
and within about 30 minutes from the time of his collapse, he 
was taken to Spencer. 

The medical opinions ace discussed below. 

ISSUE 

Based on the evidence taken at the hearing, the hearing 
deputy found that there was no causal relationship between the 
work and the employee's death. The claimant appealed, stating 
that the issue 1s whether or not the employee's death arose out 
of and in the course of the employment. 

APPLICABLE LAW 

The hearing deputy's decision states the correct law to 
apply in this case. 

ANALYSIS 

The employee was, of course, in the course of his employment 
when he collapsed. The question is one of causation. Evidence 
of five physicians, all medical doctors, 1s a pact of the 
record: (l) J. X. Tamisiea, a qualified pathologist; (2) Harold 
A. Van Hofwegen, whose subspecialty is cardiology; (3) Ruth 
Langstraat, an internist; ( 4 ) Paul From, a qualified internist; 
and (5) Alexander Ervanian, H.D., a qualified pathologist. All 
of these doctors tes t ified by deposition except Dr. Langstraat 
who testified in person at the hearing. 

Dr. Tamisiea testified that the employee died of acute 
cardiocesp1ratory failure (which is conceded to be the actual 
reason for his death). He testified that the exact cause of the 
cardiorespiratory failure was not identifiable "either grossly 
or microscopically.• (Depo., p. 4) He later testified, however, 
that the death was caused by a "heat syncope• which caused 
claimant to fall in an abnormal position and have difficulty 
breathing. (p. 8) However, Tamisiea deposition e xhibit 1, an 

autopsy protocol, which was taken before the actual deposition, 
stated that the cause of the cardiorespiratory failure was not 
identifiable and that there was no evidence of heat stroke. 

Dr. Van Hofwegen testified that he treated the employee, 
attempting to revive him. He testified further (Dep., p. 9) 
that the death was caused by heat exhaustion and that claimant 
probably fell and had his airway obstructed, thus cutting off 
the oxygen to the brain. (p. 10). 

Dr. Langstraat testified that there was a very real probability 
that the employee suffered a heat related collapse. (Trans., p. 39). 

Both Dr. Prom and Dr. Ervanian testified that there was no 
indication of the reason for the cardiocespiratory failure. Dr. 
Ervanian went on to say (p. 10) that any statement as to causation 
would be conjecture. 

The hearing deputy reasoned that the employee died shortly 
after his collapse. Claimant argues with good reason that the 
employee showed signs of life for some two hours after he 
collapsed. Since the employee was alive for those t wo hours 
after his collapse, the theory that claimant fell in an unnatural 
position and had his air supply cut off for some time must be 
dealt with. The most serious problem with that theory is that 
there is no evidence that he was in such a position for more 
than a few seconds and, further, no evidence that those few 
sec onds would have been the basis of a continued lack of supply 
of air. Dr. Tamisiea conceded that it would be d1ff1cult to 
determine whether or not claimant's head was in "an effective 
position without seeing something physical demonstrated." (p. 14) 

One realizes that medical opinions need not be couched 1n 
definite, positive or unequivocal language. (Sondai v. Perris 
Hardware, 220 N.w)d 9?3 (Iowa 1974) .) Yet some exp anat1on of 
why such a possible cause of death, which amounts to suffocation, 
is incumbent on claimant. · 

Tamis1ea deposition exhibit l, the first page, shows that 
the trachea, "is in the m1dl1ne of the neck." Such a finding is 
neither stated as normal nor abnormal, making it impossible to 
infer whether the employee had damage to his windpipe. Thus, it 
is the lack of foundation for the opinions of Dr. Tamisiea and 
Dr. Van Hofwegen which damages their testimony. (Dr. Langstraat 
gave no opinion on the particular question of claimant's air 
supply being cut off) 

The most convincing evidence was from the two pathologists 
whose whose profession deals with causation (as opposed to 
treatment) and whose evidence 1s a part of the record. The 
prevailing portion of Dr. Tamisiea's evidence is his initial 
impression contained in the autopsy protocol which stated that 
there was no evidence of heat stroke, a finding confirmed by Dr. 
Ervanian. The evidence of these two physicians is controlling 
here. 

FINDINGS OF PACT AND CONCLUSIONS OF LAW 

Finding 1. On August 12, 1981 the employee collapsed while 
working for defendant and died almost immediately. 

Finding 2. The employee was given mouth-to-mouth resuscitation 
in a proper manner shortly after his collapse. 

Finding 3. The employee was given CPR by Kevin Franker prior to 
the rescue unit's arrival. 

Finding 4. The cause of the employee's death was cacdiorespiratory 
failure, the origin of which was not shown in the evidence. 

Finding 5. Claimant failed to prove decedent's death was 1n any 
way caused by his work. 

Conclusion A. Claimant failed to prove decedent ' s death arose 
out of his employment. 

THEREFORE, claimant must be and 1s hereby denied recovery of 
compensation benefits. 

The parties will pay the costs of producing their own 
witnesses and evidence. 

Defendants will pay the costs of the court reporter at the 
hearing and for the transcript of the hearing. 

Signed and filed at Des Hoines, Iowa this 27thday of April, 
1983. 

Appealed t o Distric t Cour t ; 
Pendi ng BARRY NORANVILLe 

DEPUTY INDUSTRIAL COMMISSIONER 
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BEFORE TAE IOWA INDUSTRIAL COMMISSIONER 

WILLIAM E. ORIEMAN, 

Claimant, 

vs. 

IOWA STATE MEN ' S REFORMATORY, 

Employer, 

FILE NO. 675202 

0 E C I S I O N 

0 N 

PARTIAL 
and 

C O M M U T A T I O N 
STATE OF IOWA, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

This matter 1s presented on a stipulated record. It was 
considered fully submitted with the filings of claimant's brief 
on June 17, 1983. 

A first report of inJury was received on July 20, 1981. An 
agreement for settlement was approved on November 24, 1982. 

ISSUES 

The sole issue in this matter is whether or not claimant 
should be granted a partial commutation to pay his attorneys' 
fees. 

STATEMENT OF THE CASE 

Claimant inJured his right hand as he worked with a punch 
press at the Iowa State Men's Reformatory where he was incarcerated. 
The parties stipulated that the inJury arose out of and in the 
course of his employment. An agreement for settlement approved 
on November 24, 1982 provided for the payment of $5,407.00 
representing a 50 percent disabtlity to the long finger, 45 
percent to the ring finger and 45 percent to the little finger 
for a total of 35.25 weeks at a rate of $153.39. The agreement 
leaves open claimant's right to file a review-reopening or to 
seek further benefits under Iowa Code section 85.27. 

On January 3, 1983 claimant filed for partial commutation to 
pay attorneys' fees. That application has been resisted by 
defendants. 

APPLICABLE LAW ANO ANALYSIS 

Iowa Code sections 85.45 and 85.48 deal with commutations 
and provide in pertinent part: 

Future payments of compensation may be commuted 
to a present worth lump sum payment on the following 
conditions: 

When the period during which compensation is 
payable can be definitely determined. 

When it shall be shown to the satisfaction of 
the industrial commissioner that such commutation 
will be for the best interest of the person or 
persons entitled to the compensation, or that 
periodical payments as compared with a lump sum 
payment will entail undue expense, hardship, or 
inconvenience upon the employer liable therefor. 

Future payments of compensation shall not be 
commuted to a present worth lump sum payment when 
the employee is an inmate as set forth in section 
85.59. 

When partial commutation is ordered, the industrial 
commissioner shall fix the lump sum to be pa1d at 
an amount which will equal the future payments for 
the period commuted, capitalized at their present 
value upon the basis of interest at the rate 
provided in section 535.3 for court Judgments and 
decrees, with provisions for the payment of weekly 
compensation not included in the commutation, 
subject to the law applicable to such unpaid weekly 
payments; all remain1ngpayments, if any, to be paid 
at the same time as though the commutation had not 
been made. 

Iowa Code section 85.59 also has relevancy: 

For the purposes of this section, the term 
•inmate• includes a person confined in a reforma
tory, state penitenttary, release center, or other 
state penal or correcttonal tnstitution while that 
person vorks 1n connection with the maintenance of 
the institution or ,nan ,ndustry maintained 
therein or while on detail to perform services on a 
publlC works proJect. 

Weekly compensation benefits under this sect,on 
may be determined prior to the inmate's release 
from the inst,tut1on, but payment of benefits to an 
inmate shall coaaence as of the time of the inmate's 
release from the 1nst1tution either upon parole or 
flnal discharge. 

If an inmate is receiving benefits under the 
provisions of this section and is recommitted to an 
institut ion covered by this section, the benefits 
shall immediately cease. If benefits cease because 
of the inmate's recommitment, the benefits shall 
resume upon subsequent release from the institution. 

Payment under thls section shall be made promptly 
out of appropriations which have been made for tha t 
purpose, if any. An amount or part thereof which 
cannot be paid promptly from the appropriation 
shall be paid promptly out of money in the state 
treasury not otherwise appropriated. 

If a dispute arises as to the extent of disability 
when a memorandum of agreement is on file or when 
an award determining liability has been made, an 
action to determtne the extent of disability must 
be commenced within one year of the time of the 
release of the inmate from the institution. This 
shall not bar the right to reopen the claim as 
provided by section 86.34 • . 

Responsibility for the filings required by 
chapter 86 for injuries resulting 1n permanent 
disab1l1ty or death and as modified by this section 
shall be made tn the same manner as for other 
employees of the institution. 

Claimant argues that a portion of Iowa Code section 85.60 is 
applicable. That portion states: 

:··Howe~er, the industrial commissioner may, 1f the 
lndustr1al commissioner finds that dependents of 
the person awarded weekly compensation pursuant to 
section 85.33 or section 85.34, subsections 1 and 

2, would require welfare aid as a result of termi
nating the compensation, order such weekly compen
sation to be paid to a responsible person for the 
use of dependents. 

Claimant asserts that the same rationale for allowing 
dependents to receive payment of an inmate's benefits should be 
applied to the matter sub judice •not so that he might benefit, 
(but) so that those who undertook to assist him in pursuit of 
his claim will not be injured, but will be compensated for thetr 
diligence.• 

Defendants cite many rules for statutory construction. 
Regardtng the workers' compensation act, the Iowa Supreme Court 
hos soid, •tt is essenti41 thot simple words be simply construed, 
and that definite terms be not opened up to indefinite construc
tion. The statute is always subJect to amendment by the legisla-
ture. It is tmportant that it not be amended by judicial construction.• 
Brugioni v. Saylor Coal Co., 198 Iowa 135, 138 197 N.W. 470, 
__ (1924). Judtc1al engrafting also is frowned upon. Hawk v. 
Jim Hawk Chevrolet-Buick Inc., 282 N.W.2d 84, 91 (Iowa 1979). 
"Chapter 85, the Workmen's Compensation Act, is a creation of 
statute andi subJect to constitutional limitations, may contain 
such provision and l1m1tations as legislature may prescribe.• 
Barton v. Nevada Poultry Co., 253 Iowa 285, 289, 110 N.W.2d 660, 
_096ll. 

Additionally defendants point out there really is no need 
for statutory construction. The statute could not be more clear 
or specific than saying that "[f)uture payment of compensation 
shall not be commuted to a present worth lump sum payment when 
the employee is an inmate .... • 

Section 85.60 cited by claimant is not applicable for two 
reasons. First it refers to dependents which the attorneys 1n 
this ~ase are not; and, secondly, it relates to termination of 
beneftts. There has been no termination in this case as benefits 
were never commenced. 

At the time his petition was filed, claimant was an inmate. 
It is presumed that those who undertook to represent him knew 
the law and the oiff1culty they would encounter in attempttng to 
obtain a fee as long as claimant is incarcerated. The undersigned 
does not find Iowa Code section 85.60 applicable in this case 
and she knows of no way around the proviston in Iowa Code 
section 85.45. The lntent of the legislature cannot be questtoned. 

Because denial of this partial commutation Is being based on 
Iowa Code section 85.45(4), it is unnecessary to determine 
whether or not a partial commutation to pay his attorneys' fees 
1s 1n the best interest of this claimant. 

FINDINGS OP PACT 

WHEREFORE, 1t lS found: 

That clatmant filed an appl1cat1on in arbitration on July 
17, 1981. 

That clatmant was represented by attorneys. 

That claimant has incurred attorneys' fees 1n this matter. 

That claimant's pet1tion 1n arbitration resulted 1n an 
agreement for settlement approved November 24, 1982. 

That as a result of an agreement for settlement cla1mant Is 
to be paid thirty-five and one-quarter (35.25) weeks of co■pen
sat1on at a rate of one hundred fifty-three and 39/100 dollars 
($153.39). 

That cla1mant ts an 1naate at the Iowa St•~e Men's Peforaatory. 
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That no weekly benefits have been paid as a result of this 
inJury. 

That a partial commutation is personal to the inJured 
employee. 

CONCLUSIONS OF LAW 

THEREFORE, it lS concluded: 

That claimant, an inmate, cannot receive a partial commutatton 
to pay attorneys' fees. 

ORDER 

THEREFORE, it is ordered: 

That claimant take nothing from these proceedings. 

That each party bear any cost incurred. 

Signed and filed this ..lJ2.t.b. day of June, 1983. 

No Appeal 
JUDITH ANN HIGGS 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

DONALD DYE, 

Claimant, 

vs. 
File No. 704612 

0 R D E R 
SAl'WAY STEEL SCAFFOLDS COMPANY,: 

Employer, 

and 

ST. PAUL COMPANIES, 

Insurance Carrter, 
Defendants. 

Be it r~membered that on June 3, 1983 claimant filed an 
application to determine medical care. Defendants resisted on 
June 13, 1983. 

A hearing was held before the undersigned on June 14, 1983 
at the lndustrtal Commissioner's Office ,n Des Moines, Iowa. 

The record consists of the testimony of the claimant; 
claimant's exhibit l; and defendants ' exhibit A. 

The issue for resolution is whether the care by Kent Patrick, 
M.D., should be allowed. 

Claimant testified that he susta,ned an inJury at work on 
June 2, 1982. He was treated by a chiropractor, Dr. Jeffrey • 
Meyers, for about a month and then treated conservatively until 
May 1983 by Kent Patrick, M.D., an orthopedic surgeon. Dr. Patrtck 
discovered a rupture of the L4, L5 dtsc with bulging at the L3, 
L4 level ,n May 1983. Dr. Patrick considered that claimant was 
a candidate for surgery or chymopapain tnjection. On Hay 11, 
198} Dr. Patrick sent a letter to the insurer inform,ng them of 
thts development. Dr. Patrtck tnformed the insurer that he 
planned to admit claimant to the hospital on Hay 1, 1983 for a 
myelogram, to see tf the CT Scan which had been taken was 
confirmed. Both the inJect,on and the dtsc surgery were dis
cussed wtth cla,mant. Dr. Patr,ck was the authorized physic,an. 

At this point, the defendants applied for, and claimant was 
ordered to see William Boulden, H.D., also an orthopedist, for 
examination pursuant to section 85.39, Code of Iowa. Dr. Boulden 
proposed and the insurer approved and authorized that he (Dr. Boulden) 
perform the injection, and defendants informed claimant that Dr. 
Boulden was the authorized physician. Or. Patrick proposes to 
refer cla,mant to another physician for the inJection while 
remaining the treating physic,an. Claimant wtshes to remain 
with Dr. Patrick, obJecttng to Dr. Boulden's "bedside manner.• 

Sections 85.3 and 85.20, Code of Iowa, confer Jurisdiction 
upon the industrial commissioner in workers' compensation cases. 

Section 85.27, Code of Iowa , St3tes tn pertinent part: 

For purposes of th1s section, the employer is 
obliged to furnish reasonable services and supplies 
to treat an inJured employee, and has the right to 
choose the care. The treatment must be offered 
promptly and be reasonably suited to treat the 
inJury without undue Inconvenience to the employee. 
If the employee has reason to be d,ssatisfted with 
the care offered, he should communicate the basts 
of such dissatisfaction to the employer, in writing 
if requested, following which the employer and the 
employee may agree to alternate care reasonably 
su,ted to treat the inJury. If the employer and 
employee cannot agree on such alternate care, the 
commissioner may, upon application and reasonable 
proofs of the necessity therefor, allow and order 
other care. In an emergency, the employee may 
choose his care at the employer's expense, provided 
the employer or his agent cannot be reached immediately. 

ANALYSIS 

The situation in this case involves the removal of authorization 
from a physician previously selected (Dr. Patrick) and placing 
that authorization to another (Dr. Boulden). Under the strict 
interpretation of the Code, defendants have the right to do this. 
The Code, however, allows c laimant an "out.• He may apply to 
the commlssioner for rel i ef. He has. I have observed the 
claimant and read the proofs. Claimant needs treatment. I 
cannot say which alternative proposed ts better. Both physictans 
are competent. Although Dr. Boulden 1s qualified to inJect, Dr. 
Patrick proposes referral for the inJectton and conttnued 
treatment. This seems reasonable and a relationsh,p between Dr. 
Patrick and claimant (formerly authorized by defendants) has 
been established. I am reluctant to sever a relationship whtch 
has been established by defendants. An order will be issued 
allowing care by Dr. Patrtck. 

IT IS THEREFORE ORDERED that the care proposed by Dr. Patrick 
be allowed. 

Costs of this proceeding are taxed against defendants. 

Signed and filed this 14th day of June, 1983. 

No Appeal 
JOSEPH H. BAUER 
DEPUTY INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

Bl>IAN ECCLES, 

Clain,ant, 

vs. 
File No. 510767 

APPEAL 
CHICAGO AND NORTR WESTERN 
Tl>ANSPOl>TATION COMPANY, D E C I S I O N 

Employer, 
Defendant. 

This matter was previously before this tribunal at which 
time it was found that claimant was covered by the Federal 
Employers' Liability Act (FELA) and therefore this tribunal was 
without jurisdiction over the subJect matter. On judicial 
review the district court remanded to take evidence "on the 
question of whether the claimant's work duties included work in: 
CA) Interstate commerce and (~) Intrastate commerce.• 

l>EVIEW OF THE EVIDENCE 

A deputy industrial commissioner conducted an evidentiary 
hearing and concluded that claimant's duties remained in inter
state commerce. No recitation of his duties was included in the 
findings other than a job classification of machinist. Th• 
statement of facts contains references to the claimant as a •set 
up• man, advanced helper and working journeyman machinists jobs. 

The record contains testimony that claimant's duties included 
"honing cylinders with cylinder oil and solvent and pressure 
testing ... cylinder heads ... for locomotive diesel engines.• 
(Transcript, p. 5, l. 25 - p. 6, I. 7) "There may have been an 
occasional--say my job, if there wasn't any parts to run with my 
particular Job, they would have me do something else •.• but it 
would be right in that area.• (Tr., p. 11, J. 23 - p. 12, 1. ll 
The duties would have been very similar to a machinist. (Tr., p. 
12) A machinist's duties in the Oelwein shop in general were 
"the repair and rebuilding of diesel locomotives and engines and 
engine rebuilding, reclaiming of diesel components.• (Tr., p. 14, 
11. 1-3) "An advanced helper is when there is (sic] not enough 
journeymen available to fill all the machinist's jobs we will 
take a helper and advance him to what we call, in short, a 
set-up man, it is called at times, and he will work this journeyman 
machinist's jobs until a journeyman becomes available. This is 
what Brian [claimant] was doing.• (Tr., p. 14, 11. 16-22) 

The defendant is an interstate common carrier by rail 
operating in eleven states. (Tr., p. 23) The function of the 
Oelwein shop is to rebuild and repair locomotives and locomotive 
corrponent poets. The loco~otivea come from voriouG ct~tce 
throughout the system. (Tr., p. 24) When the locomotives are 
reconditioned they are assigned back out to someplace in the 
system. (Tr., p. 25) 

As the action which is being maintained is for a skin rash 
claimed to have developed while working with oils and chemicals 
in the machine shop (Petition) and while cleaning engine parts 
with water treatment additives and solvent (Attachment to 
Petition), it is the duties connected with the use of these 
properties which need be determined to be in interstate or 
intrastate commerce. 

ISSUE: 

The limited i£sue on remand is for findings regarding the 
interstate or intrastate nature of claimant's duties. A sub-issue 
to this finding is whether or not the industrial commissioner 
has the power or jurisdiction to make an award. 

APPLICABLE LAW 

The court annulled a state workers' compensation award to a 
railroad's car repairman, who at the time of his injury was 
repairing a maintenance car, used in removing obstacles from 
tracks overwhich interstate and intrastate commerce moved, 
holding that the FELA was the only remedy available. Southern P. 
Co. v. Industrial Acci. Commission, 120 P.2d 880 (1942). 

An employee of an interstate railroad who is lnJured while 
engaged ln building new cars which arc to be used by the railroad 
in interstate commerce ls within the coverage and entitled to 
the benefits of the FELA as amended in 1939. (a) Under the 1939 
amendment of section J of the Act, the test of coverage is 
whether any part of the employee's duties as a railroad employee 
furthers interstate commerce or in any way directly or closely 
and substantially affects such commerce. 

An employee of an interstate railroad who was employed as a 
wheel molder in the railroad's wheel foundry, where worn wheels 
are sent from the railroad's lines for remolding and eventual 
return to the railroad's rolling stock ls within the coverage of 
the FELA. Southern Pacific Co. v. Gileo et al., 351 U.S. 493 
(1955). 

An employee engaged in operating a crane which was used in 
lifting locomotive wheels in a repair shop was held to be 
engaged in the furtherance of Interstate commerce within the 
provisions of the amended act. 

The word •futherance• is a comprehensive term. 
It'. per 1 phery may be vague, but admittedly 1 t is 
both large and elastic. It would not be an undue 
stretching of it to hold that one who Is engaged 
with others in the process of repairing the car so 
that It may thereafter be moved in Interstate (or 
by happenstance in intrastate) commerce, is engaged 
In an occupation "in furtherance• of interstate 
commerce. Shelton v. Thomson, 148 F.2d I (1945). 

An employee engaged in repairing a boxcar which had been 
withdrawn from service for repairs was held to be covered by the 
FELA. The court held that it was not necessary to find t hat the 
boxcar itself was being employed in interstate commerce while it 
was in the yards under repair, stating that all that was necessary 
for the application of the Act as amended was a finding that the 
employee's duties or any part of them were in furtherance of or 
closely affected interstate commerce. From the facts of the 
case, it appeared that the plaintiff was regularly employed in 
repairing and rebuilding freight cars which were used in interstate 
commerce. Max ie v. Gulf, H. , o. R. Co., 358 Ho 1100, 219 S.W.2d 
322 (19 49). 

An employee who was in1ured while repairing an engine, which 
had previously been used in interstate commerce and was t o 
resume such service as soon as repaired, is covered by the FELA. 
Edwards v. Baltimore, O. R. Co., 131 F.2d 366 (1942). 

A tinsmith employed in the locomot ive repair shop of an 
inters•ate railroad, who was injured while repairing a locomotive, 
is covered by the FELA. Bretsky v. Lehigh Valley I>. Co., 156 F.2d 
594 (1946). 

Coverage of the FELA extended to a railroad employee whose 
duties were to clean, paint, and ma ke minor repairs on engines 
used in in t erstate transportation who was injured while walking 
across the yard to his work after reporting at the defendan t 's 
office. Willial'l's v. Chicago, Fl. I. , P. I. Co., 155 Kan 813, 
130 P. 2d S96 11942). 

An employee who was injured while doing repair work on a 
train engine which had been taken out of interstate commerce was 
held to be covered by the FEW>, even though the ICC had been 
notified that the engine was taken out of the strea"' of coml'l'erce. 
Wheeler v. Missouri - Kansas - Texas I>. Co., 205 S. W.2d 906 (Tex. 
1949). 

The Federal Employers' Liability Act (45 u . S.C. ~S5l et seq.), 
makes col'l'prehensive provision for the liability of interstat e 
railroads in cases of inJury to or death of employees in the 
course of their interstate employment and arising from the 
negligence of the employer. The theories of t he worker's 
col'l'pensation and employers' liability act are at variance. The 
compensation act, ideally, should give automatic protection to 
the worker for all Industrial accidents, irrespective of fault. 
The amount of recovery is limited by statute, and payment should 
be immediate and automatic. The employers' liability act, on 
the contrary, imposes liability only for negligence, and the 
amount of damages is commensurate with the inJury. See Richter 
and Forer, Federal Employers' Liability Act-A l>eal Col'l'pensatory 
Law For l>ailroad Workers, 36 Cornell L.O. 203 ()951). 

In rulings dating from the enactment of the federal statute 
it has almost invariably been stated that the FELA superseded 
state law insofar as the two cover the same field. The first 
cose to squot~ly pc~sent th~ question of o state's power to 
award workers' compensation where the FELA also applies ca"'e 
before the supreme court in New York C. R. Co. v. Winfield, 244 
U.S. 147 (1917). In that particular case a railroad employee 
was injured while working, not due to any fault or negligence on 
the part of the carrier. The supreme court first ruled that t he 
employee was working In interstate commerce, and then held that 
the employee's sole rel'l'edy existed in the FELA which operated to 
supersede the state compensation statute. The language of the 
majority opinion left little doubt as to the court's position: 

It is settled that under the commerce clause of 
the Constitution Congress may regulate the obliga
tion of common carriers and the rights of their 
employees arising out of injuries sustained by the 
latter where both are engaged in interstate commerce; 
and it also is settled that when Congress acts upon 
the subject all state Jaws covering the same field 
are necessarily superseded by reason of the supremacy 
of the national authority. !.!!.:_ at 148 

Whether and in what circumstances railroad companies 
engaging in interstate commerce shall be required 
to compensate their employees 1n such commerce for 
injuries sustained therein are matters in which the 
nation as a whole 1s interested, and there are 
weighty considerations why the law should be 
uniform and not change at every state line. ~ at 
149 

In quoting the Rouse Committee report on the FELA the court 
stated: "A Federal statute of this character will supplant the 
numerous state statutes on the subject so far as they relate to 
interstate commerce. • Id. at 150 

Later in the opinion the court stated: 

True, the act does not require the carrier to 
respond for injuries occurring where it 1s not 
chargable with negligence, but this is because 
Congress, in its discretion, acted upon the principle 
that compensation should be exacted from the 
carrier where, and only where, the injury results 
from negligence imported to it. Every part of the 
act conforms to this principle. and no part points 
to any purpose to leave the state free to require 
compensation where the act withholds it. Id. at 
150 - -

The rule expounded in New York C. Fl. Co. v. Winfield, 
appears to have withheld the test of time to become firmly 
established supreme court case law. The issue apparently has 
not been directly addressed since Winfield, although the court 
has made inference to the Winfield rule on several occasions and 
indicated approval thereof. Ray v. Atlantic Pichfleld Co., 435 
U.S. 151 (1978); Collins v. American Buslines, 350 U.S. 531 
(1956); Baltimore, Ohio R. Co. v. Kepner, 314 U.S. 54 (1941). 
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The courts in Iowa have generally followed the lead of the U.S. 
Supreme Court. In Johnston v . Chicago , N.W. Ry. Co., 208 Iowa 
202 (1929), the Iowa Supreme Court stated: 1 It ls apparent 
that, if the facts bring the case within the Federal Employers' 
Liability Act, then the industrial commissioner was without 
power or jurisdiction to grant relief, for in that event the 
employee must result to the federal act. • In O'Neill v. Sioux 
City T. R. Co., 193 Iowa 41 (1922) the court stated: 1 The 
decedent was doubtless engaged in both interstate and intrastate 
commerce. The rule is, where an employee is at the same time 
engaged in both interstate and intrastate coll!Jllerce, and receives 
an injury, recovery for such injury can only be had under the 
Federal Employers ' Liability Act, as the state s tatute on the 
same subject is excluded by reason of the supremacy of such act.• 

Early PELA litigation primarily concerned •who" was working 
in interstate commerce. In 1939 the PELA was amended to add the 
following: 

Any employee of a carrier, any part of whose duties 
as such employee shall be the furtherance of 
interstate or foreign commerce; o r shall, in any 
way directly or closely and substantially, affect 
such commerce as above set forth shall, for the 
purposes of this chapter, be considered so being 
employed by such carrier in such commerce and shall 
be considered or entitled to the benefits o f this 
chapter. 45 O.S.C . S5l. 

The effect of this amendment was to significantly broaden 
the scope of the FELA and made it clear that t he act applied 
even when it appeared that an employee whose general duties 
consisted of servicing interstate and intrast ate activities of a 
carrier may have been engaged in the intr astate operation at the 
time of the injury. The rule, existing prior to the 1939 
amendment, that the FELA superseded all state law on the subject 
covered by the federal statute apparently has not been affected 
by t he 1939 amendment, even as to cases brought within the scope 
of the act by the amendment. The only state court to take 
e xception was the South Carolina Supreme Court which stated: • ••• if 
it had been the intention of Congress to completely abrogate all 
state Jaw on the subject, it seemed most reasonable to suppose 
that the amendment would have carried the definite provision 
that the FELA was to be exclusive .• Boyleston v. Southern R. Co., 
211 s.c. 232 (19 47). 

One area of PELA litigation which opened up after the 1939 
amendment is the right of parties to •waive• their rights under 
the federal statute, thus becoming eligible for compensation 
under the state wor kers' compensation statute. Section 5 of the 
PELA provides: 

Any contract, rule, regulation or device whatso-
ever, the purpose of which shall be to enable any 
common carrier to e xempt itself f r om any liability 
created by this act (45 u . s.c. SS51 et seq.) shall 
to that e xten t be void; provided, that in any of 
the provisions of this act, such common carrier may 
set o ff therein any sum it has contributed or paid 
to any insurance, relief benefit, or indemnity that 
may have been paid to the injured employee or the 
person entitled thereto on account of the injury or 
dea th for which said action was brought. 45 U.S.C. S55. 

While this section of the FELA clearly prohibits an employer 
from exempting itself from the PELA as a condition of employment, 
the supreme court has indicated that the parties may voluntarily 
waive their federal rights in order to facilitate the final 
compensation of an injured worker. Such a waiver of rights may 
not be unilateral and is subject to the statutes of the individual 
states. In New York, $113 of the Workers' Compensation Law 
provides for such a waiver: 

[a)wards •.. may be made by the board in respect of 
injuries subject to the admiralty or other federal 
laws in case the claimant, the employer, and the 
insurance carrier waive their admiralty or inter
state commerce rights and remedies. 

In South Buffalo Rr. v. Ahern, 344 O.S. 367 ()953), a 
railroad employee was injured (1n 1945) and awarded compensation 
under the New York Workers' Compensation Laws, despite the 
employers' contention that there was no causal connection.lllhe 

employee died in 1949. At a hearing to determine the final 
disability death award, appellant challenged the state board's 
jurisdiction, claiming that the FELA applied. This argument was 
rejected by the state board, the New York courts, and the U.S. 
Supreme Court which s t ated: "Section 113 is a permissive 
statute allowing the interested parties to forego voluntarily 
their federal rights and choose a third party, the state Compensa
tion Board, to compromise a personal injury claim.• Id. 

ANALYSIS 

The record in this case concerning the nature of the employee's 
work is basically not in dispute; he was a machinist who worked 
on the repair and rebuilding of diesel locomotive engines which 
came to be repaired from a common carrier which operated in 
eleven states. Therefore, although claimant himself may have 
only worked within the state of Iowa, his duties for that common 
carrier, his employer, were in the the furtherance of interstate 
commerce as defined by the numerous cases cited above. As 
indicated in Johnston, 208 Iowa 202, and O'Neill , 193 Iowa 41, 
if coverage is provided by the FELA the Iowa Workers' Compensation 
Act is excluded by reason of supremacy and the industrial 
commissioner is without power or jurisdiction to grant relief. 
Here, by reason of the nature of his employment, claimant would 
thus not be covered by the Iowa Workers' Compensation Law. 
There is no evidence that a waiver of the pr ovisions of PELA was 
intended. 

FINDINGS OF PACT 

1. Claimant's duties included honing cylinders with cylinder 
oil and solvents and pressure testing cylinder heads. 

2. Claimant's action is based on dermatitis caused by 
contact with oils and chemicals in his employment. 

3. The cylinders were for use in diesel locomotives and ' 
engines. 

4. Defendant operated an interstate carrier by railroad in 
eleven states. 

5. The locomotives and locomotive component parts repaired, 
rebuilt and reclaimed in the Oelwein shop were for use throughout 
the defendant's rail system. 

6. Claimant's duties were in the furtherance of interstate 
commerce. 

7. There was no bilateral waiver of the provisions of FELA. 

CONCLUSIONS OF LAW 

1. Claimant, at the time of his exposure to oils, solvents 
and chemicals, was engaged directly or closely and substantially 
in the furtherance of interstate commerce as an employee of a 
common carrier by railroad covered under the provisions of the 
Federal Employers' Liability Act. 

2. The FELA is superior to the Iowa Workers' Compensation 
Act and Iowa Occupational Disease Law. 

3. The Iowa Industrial Commissioner is without power or 
jurisdiction to grant relief to claimant. 

ORDER 

THEREFORE, the claim for benefits under the Iowa Workers' 
Compensation Act or Iowa Occupational Disease Law is denied. 

Signed and filed this 24th 

Appeal ed to Distric t court; 
Pe nding 

day of January, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 
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BEFORE TRE IOWA INDUSTRIAL COMMISSIONER 

HENRY L. EHRHARDT, 

Claimant, 

vs. 

BENDEROFF & ASSOCIATES, INC., 

Employer, 

File No. 605257 

R E V I E W -

R E O P E N I N G 

D E C I S I O N 
and 

BITUMINOUS INSURANCE COMPANY, 

Insu?°'ll'ftte Carrier, 
Defendants. 

INTRODUCTION 

This is a proceeding ln review-reopening brought by Henry L. 
Ehrhardt, claimant, against Benderoff & Associates, Inc., 
employer, and Bituminous Insurance Company, insurance carrier, 
for the recovery of further benefits as the result of an injury 
on September 4, 1979. Claimant's rate of compensation as 
stipulated by the parties and indicated in the memorandum of 
agreement previously filed in this proceeding is $154.74. A 
hearing was held before the undersigned on April 13, 1982. The 
case was considered fully submitted upon receipt of the trial 
transcript on Hay 6, 1982. 

The record consists of the testimony of claimant, Marilyn 
June Heatherton and Ronald Monson, c laimant's exhibits l through 
9; and defendants' exhibits A through Kand M. 

ISSUES 

The issues presented by the parties at the time of the 
pre-hearing and the hearing are whether there is a causal 
relationship between the alleged injury and the disability on 
which he is now basing his claim: the extent of temporary total, 
healing period and permanent partial disability benefits he 1s 
entitled to: and whether some of claimant's medical bills were 
unauthorized. 

FACTS PRESENTED 

On September 4, 1979 claimant received an injury arising out 
of and in the course of his employment with defendant when while 
attempting to pick up two other employees, his pickup was hit in 
tho ce•t by •nothot vohicle. Claimant indicAtPd hP did not 
think he was seriously injured, but did feel a little dizzy. 
Claimant disclosed that he went back to work and worked for a 
couple of days. Claimant testified that driving began to bother 
him. Claimant stated: 

Q. What were your symptoms at this point then? 

A. Ah, just--Well, what was bothering me, basically, 
was just driving. Every time I'd hit a bump, my 
whole spine would just--oh, the whole thing hurt. 
It was painful. Headaches. I was getting severe 
headaches from where I couldn't hardly even see. I 
mean, it was painful. 

Q. Bad you ~ver had any symptoms like that before 
the accident? 

A. Never. 

Two or three days after the accident, claimant called defendant 
by cadio and told them he was going to see a doctor. Claimant 
was given some pain pills and told to return to work. Claimant 
indicated that a day or t wo later he went to Mercy Hospital 
where he saw a different doctor. He was given a cervical collar 
and told to remain off work for a week. Whil e off work he went 
to see his own physician, Robect L. Borgman, M.D. , who in turn 
referred claimant to s. J. Laaveg, M. D. 

Claimant testified that he was released to return to work on 
January 9, 1980, but was informed by defendant that they did not 
have any work for him. Claimant stat~d he had restrictions at 
that tiae of no lifting, but that he could work into it gcadually. 
Claimant testified that he tried to get work with defendant 
several times, but was told by them that his wor k had not been 
satisfactory. Claimant indicated he has continued to try to 
find employment even though he is under doctor's ordecs not to 
work. Claimant stated: 

Q. What sort of work have you applied for? 

A. Oh, such as pumping gas. I've been tryin' to go 
back to school, and really I haven't looked foe work 
that hard. It's hard to find a job where you can 
sit ll!OSt of the tice and get up and walk around when 
you want to or go lay down. (Tc ans., p. 23.) 

Claiaant indicated that he tries to do exercises three times a 
day. Claimant stated, 

c. Would you just briefly describe where you have 
your pain right now? 

A. I have constant low 
bothered ce at present, 
again. Get headaches. 

back pain. "Y aid back baa 
and my neck is bothering ~e 
Got one right "ow. 

c. Would you describe where your head hurts? 

A. At the base of the skull, ri9~t at ~he very top 
of your spine. And headaches see: to start there 

and they go into your temples. At times I see spots 
now, little white spots flying every which way. I'm 
not seeln' them at this time, no, but--

Q. Do you have any pain when you do your e xercises? 

A. Yes, sir. 

Q. And where would this pain be localized? 

A. It's in my back. Just all of lt. Just my 
shoulders even. They get e xtremely painful. I've 
got another exercise I do where I'm supposed to lay 
on my stomach and raise my arms as high 1n the air 
as I can and hold it for a count of four. I don't 
remember the names of ' em, but I just do 'em. (Trans., 
p. 25.) 

Claimant disclosed that his arms, hands and fingers go numb on 
him and that he loses the use of them when said condition is 
upon him. Claimant indicated that this condition has increased 
in duration since his injury. 

On cross-examination claimant revealed that he has a drinking 
problem, but indicated that it did not affect his work. Claimant 
also disclosed that at the time of the accident, he did not 
think he was injured. Claimant stated: 

Q. Row long did you work before you took any time 
off or before you no longer went back to work, do 
you remember? 

A. No, sir. I'm certain that you got the records. 

Q. Okay. And you worked up until you were excused 
from work by a doctor, and then you never went back 
to work again, did you? 

A. No, sir. 

o. Except only after you were released by Doctor 

Laaveg in January? 

A. When I was released by Doctor Laaveg, I tried to 
go back to work, and I looked for work during that 
time. 

o. During what time? 

A. During the time that I--from the time that 
Doctor Laaveg released me to go back to work up 
until the time that my back really started botherin' 
me again, I've been looking for work. 

o. Now, let's see if we can·t clarity a little bit 
as to what the situation was when Doctor Laaveg 
released you to go back to work. If I understood it 
correctly, you said that Doctor Laaveg put restrictions 
on you, that you were to do no lifting and to work 
gradually; did I get that right? 

A. That's right. 

o. And if you had any severe pain, to get back in 
touch with him? 

A. Yes, sir. 

o. Now, do you recall being given a return back to 
work slip by Doctor Laaveg? 

A. Yes, sic, I do. 

Q. Ind in fact, you testified I think in your 
deposition that that work slip had restrictions 
~r itten on it; did it not? 

A. I b~lieve ao. 

• • • 
Q. I'm gonna hand you what'& marked Defendants' 
Exhibit e. Would you plPase take a look at that and 
tell me what that 1e? 

A. It's just a release to go to wor k. It says can 
return to regular work, physical education, on 
1-7-80. Pestrlctions, It doPen't have any. 

o. It's signed by Doctor Laaveg: ia It not7 

A. Appar<?ntly. 

Q. And dated 12-13-79, and allowing you to return 
back to work without rPstrlction on January 7, 19807 

A. Those arP not the orders he gave me, though. 

o. I ae.-. 

A. Apparently--

o. You've had an opportunity, 1 a ■suae, to ae~ 
Doctor Laaveg'a written repoct. Do you recall any 
restrictions in hie ~,itten report that ace not 
containPd on this? 

A. I know that l bad a slip that wa e a:aller, 
narrowPr and longer. It had tt right on It that I 
was not supposed to be doing any ltfing, 

Q. Are you saying that Doctor Laaveg would tave 
~ade out t wo return to • Ork allp■ , one ~ lth r~■trlc
tlons and one wlthout1 
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A. This had my orders on it, is what I was supposed 
to do. This is a release to go to work. But i t 
still had my doctor's orders. (Trans., pp. 51-53.) 

Claimant revealed that approximately a year passed from when 
Or . Laaveg released him to return to work and when he nex t saw 
him. Claimant was in the hospital from November 8, 1979 until 
November 14, 1979 because of back pain, GI bleeding and alcohol 
abuse. Claimant indicated he did not recall being in a hospital 
in April or Kay 1980. Claimant stated: 

o. Now, in the history that you gave to Doctor 
Powell, you refer to nausea, headaches, with numb
ness and tingling in the e xtrem1t1es, which was a 
long-standing problem over ten years. Do you 
remember that? 

A . I t's possible. I don't recall exactly, no. 
Re's a psychiatrist, anyway. Re's not an HD. (Trans., 
p. 62. l 

Claimant was again hospitalized in February 1981. Claimant 
revealed that since his injur y, he did go over a bump too fast 
while d r iving. Claimant stated: 

Q. Okay. No w I'm gonna refer you to what I under
stand to be the next time t hat you were hospitalized, 
and that was on April 3 through 4 , 1981, as shown on 
Exhibit G, and th i s was again for alcoholism and 
alcohol and amphetamine chemical dependency. Do you 
remember that? 

A. No, I don't recall all of these. Which doctor 
do we have now? 

Q. Now, that was shortly a f ter you had been e xamined 
by Doctor Walke r , a few weeks later--excuse me, a 
few weeks earlier, and I note in this particular 
i nstance you do refer to the fact that you had a bad 
back , and that you had t wo fractures on your right 
hand. Do you remember what happened to cause you to 
fracture t wo bones in your right hand? 

A. That cannot be correct, because the only fracture, 
I broke my right finger. A drive shaft fell on it. 
And my left finge r I broke when I laid my van on its 
side in a rains t orm one night. 

Q. Well, t his refers to t wo fractures of the d i stal 
fourth and fifth metacarpals on the right hand. 

A. This is the only finger I can ever remember 
break ing on this hand. 

Q. Do you remember how that got broke? 

A. Oh . Wait a minute. I did brea k a bone in my 
little f inger . I did have both of these broke on my 
right hand. I slapped a guy and I broke my hand 
above the knuc k le , just above my little finger. 

Q. And that would have been when? 

A. I don't know. 

Q. Shortly before you were hospitalized? 

A. I guess so. 

o. In l\pr il, 1981? 

A. They put a cast on it, and I took 1t off, threw 
it away. 

Q. Doctor KcCoy put t he cast on or Doctor Laaveg, 
do you remember? 

A. It wasn't Laaveg. I know that. 

Q. Do you remember when you were next hospitalized. 

A. No , sir. 

• • • 
O. Now, in fact you have been e xperiencing the 
problems regarding numbness since you were about 
nineteen years of age; isn't that true? 

A. The numbness in my arms? 

Q. And the tingling in your arms. 

A. Yes. For approx imately nineteen or t wenty years 
of age. But that ' s only when I was sleeping or, you 
know, with my arms above my head. That's the only 
time it ever bothered me until that accident. 
(Trans., pp . 65-68). 

Claimant also revealed that as a result of going over a bump ln 
June 1981 in a ca r , his spine felt like it had been injured. 

Kar 1lyn June Heatherton testified that she works for defendant 
as a secretary and office manager. Ms. Heatherton stated that 
claimant gave her his return to wor k slip, but did not state he 
had any restrictions. Ms. Beatherton indicated that at the time 
she wa~ glven the slip, everyone was layed- off except salaried 
supervisor s Ks. Heatherton testified that claimant was not 
hired back in the spring because they did not have as much work 
as the previous year. 

Ms. Heatherton indicated it was company policy to allow 
employees who were injured on the job to use a doctor . Ms. 
Heatherton disclosed that claimant worked through September 14 
1979. • 

Ronald Monson testified that in 1979 and 1980 he worked for 
defendant as a superintendent. Mr. Monson also indicated that 
in January of 1980 only salaried employees remained on the job 
while all hourly employees were layed-off. 

In his report of October 7, 1981, S. J. Laaveg, M.O., 
stated: 

IMPRESSION: l. Persistent cervical pain following 
a motor vehicle accident. 

2. Persistent low back pain with 
congenital abnormality and lef t LS 
sacralization neurologically intact. 

3. D12 fracture, probably acute. 
(Note the patient offered no 
history of recent accident and it 
was only by looking at the x-ray 
jacket from Kercy Hospital that I 
picked up the above his t ory.) 

4 . Long standing history of alcohol 
abuse. 

s. History of duodenal ulcer disease 
with frequent G.I. bleeds. 

6. Intermittent diagnosis of thoracic 
outlet syndrome with no obvious 
clinical evidence but symptoms 
consistent with this. 

7. Old fracture of the right clavicle. 

I discussed the above with the patient. I would 
suggest to him that he would not be doing any heavy 
lifting in the next 5-6 weeks since he apparently 
had a fre~h fracture of D12. I still am not finding 
any major reason for organic disease of his cervical 
pain or lumbosacral pain. I would expect this to 
continue to gradually resolve with time. I do not 
think therP is any permanent impairment on the basis 
of his pain from the accident in 1979. The D12 
fracture will result in some permanent partial 
impairment on the basis of the fracture bu t appears 
unrelated to the previous injury. 

The patient volunteers that he has worked inter
mittently as a guitarist In a band which he has done 
for several years. He refuses to tell me what the 
name of the band is "because of tax purposes. • The 
patient has presently undergone a divorce with the 
last fe w months. 

The second page of defendants ' exhibit F, which appears lo 
be from Dr. Porter, M.D., and dictated February 20, 1981, 
contains the following: 

MEDICATIONS: The patient ta kes p.r.n. for 
dosage up to 75 mg. a t times. ALl'.lffiGIES: None 
stated. SURGERIES: None. HOSPITALIZATIONS: The 
only one mentioned was for the previous GI bleed. 

Patient denies recent illness. No problems with 
eyes or ears. Denies any f ainting or seizure 
problems. No known heart or lung problems aside 
from mild asthma which appears to be primarily 
seasonal. Smokes three packs of cigarettes a day. 
No other history of GI complaints. No episodes of 
melenotlc stools in the past and denies liver 
disease. No GU complaints. No other back , neck or 
ex tremity problems e xcept for some numbness I n the 
right arm which is intermittent. Denies hypertension, 
diabetes. 

In a report dated March 20, 1981, John R. Wal ker, M.O. , 
stated: 

OPINION: This patient seems to have had in the 
past, symptoms of a thoracic outlet syndrome. There 
does not seem to be a true cervical rib as I see it. 
The accident seems to have increased t he so called 
thoracic outlet syndrome, at least temporarily. 
This patient feels that the chi ropractic treatments 
may have helped t his and I presume that this is 
possible. Re certainly has a sprain of the cervical 
spine which is producing the headaches and possibly 
some of the radicular pain that he describes in the 
upper extremity. HP also has a sprain of the low 
back with a very minimal sprain of the dorsal 
region, as Indicated above. 

All-in-all I would think that with proper treatment 
and an exercise program, It might be possible to 
rehabilitate this patient. However, as far as true 
rehabilitation is concerned, I think he would be 
much better off, being trained for something he 
could handle, which would not i nvolve the heavy work 
that he was involved with in construction. It is my 
feeling, that after listening to his story and 
examining him, that he has suffered some permanent 
injuries which are likely not to clear up and they 
are directly a result of the accident. This is 
particularly in lieu of the diagnosis of: 

1.) Sprain of the cervical spine with referred 
headache, of if you wish, whiplash. 

2.J Sprain of the lumbar spine. 

).) A probable mild, exacerbation of his 
thoracic outlet syndrome. 

Dr. Walker, in his report of July 24, 1981, states: 
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The above captioned patient comes in and he is not 
particularly improved. When he left the hospital he 
seemed to be doing quite well, but seems to have 
slipped back. According to his statement, he now 
continues to have the same complaints as on my 
initial examination of 3-20-81. Bis headaches have 
eased up some according to his statement. Be has 
two to three a week and they originate and stay in 
the frontal region. Ho wever, he complains of 
numbness in his arms and fingers rather mar kedly. 
Be states that his low back hurts •1ike the dickens • 
all of the time. Be complains rather bitterly of 
the numbness in his hands and arms. It is not 
well-localized. 

Examination today is not remarkable again. It i s 
about the same. Bis grip on the right is 110 
kiloponts and on the left it is 120 kiloponts and 
this is a fairly good grip bilaterally. The reflexes 
are 1+;1+ including the biceps, triceps and forearm 
reflexes. the patellar, ankle and plantar reflexes 
are also 1+;1+. Be is tender throughout the cervical 
spine. Motion is fairly good, but uncomfortable and 
there is some crepitation. Be is tender in the 
lumbosacral area. 

OPINION: It appears that this man is going to 
continue on with this course of pain and discomfort 
complaint. Basically I would certainly think that 
he should have a cervical and lumbar myelogram, but 
because of his emotional problems and the drinking 
problem and all the problems that he does have, 
perhaps it is not well to pursue this course of 
treatment. Be undoubtedly had some permanent 
disability prior to this but as a result of his 
injuries I would say that he has an additional 
permanent, partial disability of 22\ of the body as 
a whole. 

In his report of December 2 , 1981, Dr. Walker noted that 
claimant had another injury to his dorsal spine in June 1981, 
bu t he did not change his rating of claimant's permanent impair
ment. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of September 4, 1979 is the cause 
of the disability on which he now bases his claim. Bodish v. 
Fischer, Inc., 257 Iowa 516, 133 N.W. 2d 867 (1965). Lindahl v. L. O. 
Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A possibility is 
insufficient; a probability is necessary. Burt v. John Deere 
Waterloo Tractor Works, 247 Iowa 691, 73 N. W. 2d 732 (1956). The 
question of causal connection is essentially within the domain 
of expect testimony. Brodshow v. Jowo Methodist Oospitol, 251 
Iowa 375, 101 N.W.2d 167 (l960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt v. John Deere Waterloo Tractor Works, supra. The opinion 
of e xperts need not be couched in definite, positive or unequivocal 
language. Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). 
However, the expert opinion may be accepted or rejected, in 
whole or in part, by the trier of fact. Sondag v. Ferris Hardware, 
supra, page 907. Further, the weight to be given to such an 
opinion is for the finder of fact, and that may be affected by 
the completeness of the premise given the expert and other 
surrounding circumstances. Bodish v. Fischer Inc., supra. See 
also Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 
128 (}967). 

When a worker sustains an injury, later sustains another 
injury, and subsequently seeks to reopen an award predicated on 
the first injury, he or she must prove one of two things: (al 
that the disability for which he or she seeks additional compensa
tion was proximately caused by the first injury, or (bl that the 
second injury (and ensuing disability) was proximately caused by 
the first injury. DeShaw v. Energy Manufacturing Company, 192 N.W.2d 
777, 780 (Iowa 1971). 

ANALYSIS 

It must be pointed out that the undersigned finds the 
claimant not to be credible. There are a great number of 
inconsistencies in claimant's testimony as well as ~n inability 
on claimant's part to remember certain events. Some of his 
testimony is contradicted by other witnesses and some of his 
testimony is contradicted by the reports that were received into 
evidence. At the time of hearing, the undersigned was not 
impressed with claimant's demeanor. It is apparent that claim
ant has exaggerated some and appears to have a lack of candor. 
Obviously, the evidence which is based on claimant's declarations 
is also suspect. 

Claimant has failed to prove he has any permanent partial 
disability which is causally connected to his injury of September 
4, 1979. The opinion of Dr. Laaveg that claimant has no permanent 
impairment is given more weight than that of Dr. Walker because 
Dr. Laaveg saw claimant closer in time to his injury. Further
more, the history that claimant gave Dr. Walker regarding the 
onset of symptoms is contradicted by the police report of the 
accident. 

Claimant, in his argument at the conclusion of the hearing, 
appeared to argue that he is entitled to permanent partial 
disability because he has an actual reduction in earnings 
resulting from defendant's failure t o rehire him. The greater 
weight of evidence indicates that defendant did not rehire 
claimant because they did not have any work to do. Claimant's 
injury appears to have had no effect on claimant's decision not 
to rehire claimant. 

It should be noted tha t claimant failed to prove that his 
second injury, which occurred when he was riding in another car 
in June 1981, was caused by his injury in 1979. 

Claimant has met his burden of proving that he is entitled 
to temporary total disability benefits from September 15, 1979 
(the first day claimant missed work as a result of his injury) 
until he was released to return to wor k by Dr. Laaveg on January 
7, 1980. It would appear from the greater weight o f evidence 
that claimant reached ma ximum recovery at that time. 

The greater weight of evidence indicates that claimant did 
not attempt to get authorization for medical care from defendants 
regarding treatment by Dr. Wa l ker or any chiropractors. Since 
claimant did not follow the requirements of S85.27, defendants 
are not liable for the e xpenses r elated thereto. Claimant's 
e xhibit, which appears to be from Scholtz Memorial Hospital is 
apparently related to the treatment of Dr. Walker. Claimant has 
failed t o causally connect exhibit 9 to claimant's injury and no 
itemizat ion was presented which would help the undersigned 
determine its relevance. Furthermore, since claimant' s e xhibit 
8 is not itemized, the undersigned cannot determine whether 
defendants are liable for it. 

FINDINGS OP FACT AND CONCLUSIONS OF LAW 

WHEREFORE, IT IS FOUND: 

FINDING 1. On September 4, 1979 claimant was injured while 
wor king for defendants. 

CONCLUSION A. By filing a memorandum of agreement, the defend
ants admitted that claimant's injury arose out of and in the 
course of his employment with def endant. 

FINDING 2. As a result of his injury, claimant has no permanent 
impairment. 

FINDING 3. Although claimant was not hired by defendant whe n 
released to return to wor k, the decision regarding claimant's 
reemployment by defendant was in no way based on his injury. 

FINDING 4. Claimant last wor ked for defendant on September 1 4, 
1979. 

FINDING 5. Claimant was released to return to wor k without any 
restrictions on January 7, 1980. 

FINDING 6. Claimant reached maximum recovery on January 7, 1980. 

CONCLUSION B. Claimant met his burden of proving he is entitled 
to temporary total disability benefits from September 15, 1979 
until January 7, 1980. 

FINDING 7. Defendants did not authorize claimant's treatment by 
Dr. Walker or by any chiropractors. 

FINDING 8. Claimant did not attempt to get any authoriza t ion 
for treatment by Dr. Walker or by any ch i ropractors. 

CONCLUSION C. Defendants are not responsible for the medical 
bills of Dr. Walker or Masters Chiropractic Clinic. 

FINDING 9. Claimant did not show what the charges shown in 
exhibits 8 and 9 are for. 

CONCLUSION D. Claimant failed to causally connect the charges 
in claimant's e xhibits 8 and 9 to his injury. 

THEREFORE, IT IS ORDERED: 

That defendants are to pay unto claimant sixteen (16) weeks 
and two (2) days of temporary total disabili t y at the rate of 
one hundred fifty-four and 74/100 dollars ($154. 74) per week . 

That defendants are to be given credit for all benefits 
previously paid. 

That defendants are to pay the costs of this action which 
shall include ten dollars ($10) to be paid to this agency for 
rental of space at the Post Of fice for hearing. 

That all accrued benefits shall be paid in a lump sum 
together with interest at the rate of ten (10) per cent per year 
pursuant to S85.30, Code of Iowa, as amended. 

That defendants shall file a final report upon completion of 
this award. 

That if the parties are unable to determine the amount of 
credit to be given to defendants because of the settlement 
entered into with the third party, they can resubmit that issue 
to the undersigned. 

Signed and filed this 24th day of September , 1982. 

No Appeal DAVIDE. LINQUIST 
DEPUTY INDUSTRIAL COHH ISSIONER 

,.. 

• 



REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 81 

BEFORE THE IOWA INDOSTRIAL COMMISSIONER 

EDWARD FELDHACKER, 

Claimant, 
Pile No. 666873 

R E V I E W -

R E O P E N 1 N G 

D E C 1 S I O N 

vs. 

WILSON FOODS CORPORATION, 

Employer, 
Self-Insured, 
Defendant. 

This is a proceeding in review-reopening brought by Edward 
Peldhacker, the claimant, against Wilson Foods Corporation, the 
employer and holder of a certificate of exemption as contemplated 
by S87.11, Code of Iowa 1981, to recover additional benefits 
under the Iowa Workers' Compensation Act by virtue of an admitted 
industrial injury which occurred on October 22, 1980 and became 
disabling on February 14, 1981 and continuing until April 12, 
1981, resulting in lost time by the claimant of 8.286 weeks from 
employment at the agreed weekly rate of $269.69. 

This matter was heard in Storm Lake, Iowa on November 2, 
1982 and considered as fully submitted at the conclusion of the 
hearing. 

The record in this matter consists of the testimony of the 
claimant, Lottie Sweet, Paith Utesele and Keith Garner, H.D. 
Due to the technical character of Dr. Garner's testimony, the 
undersigned requested a transcript of his testimony. The record 
also contains the ev1dentiary deposition of John Connolly, H.D., 
and Leo Jordahl, together with claimant's exhibits l through 4; 
defendant's exhibits A and B; and commissioner's exhibit 1. 

Defendant filed a memorandum of agreement on April 23, 1981 
disclosing that beginning on February 14, 1981 claimant was paid 
a period of temporary total disability of 8.286 weeks. 

Defendant's first report of injury states that claimant's 
injury occurred on February 13, 1981. Based upon the evidence 
submitted, the date so described is in error; February 13, 1981 
being the day that claimant began to lose time from his normal 
duties. It is found that claimant fell at work on October 22, 
1980. The vital question then appears to be whether or not 
defendant may now dispute claimant's claim for permanent partial 
disability or whether or not the defendant is estopped from 
doing so in accordance with the doctrine of Preeman v. Luppes 
Transport Company, Inc., 227 N.W.2d 143 (Iowa 1975) which 
precludes inquiry as to "whether an employer-employee relation
ship existed" and "as to whether the injury on that date arose 
out of and in the course of the employment.• 

Defendant makes no claim that its memorandum of agreement 
was erroneously filed due to fraud or mistake. It follows then 
that defendant is bound by its filing and admits as a matter of 
law that the injury did occur and arose out of and in the course 
of claimant's employment. 

The issue so formed requires a determination of the extent 
of claimant's disability, if any. 

There is sufficient credible evidence contained in this 
deputy's notes to support the following statement of facts: 

Claimant is aged 39 and married with two dependent minor 
children, and who may be described as having ten years of meat 
packing experience. In 1979 claimant began to work for the 
defendant and is now foreman of the converting room being in 
charge of a fifty-nine man crew, having had substantial produc
tion line experience. 

On March 10, 1977 while employed by Spencer Foods, Inc., 
claimant fell while loading hides into a box car. (Defendant's 
exhibit B; industrial commissioner's file 466972.) As a result 
thereof, claimant suffered a ten percent functional impairment 
of the body as a whole by reason of a compression fracture of 
D-4. Claimant returned to work on July 24, 1977. 

Claimant testified that he began to experience left shoulder 
problems while sawing pork loins immediately after commencing 
employment with the defendant on April 4, 1979. Claimant's 
first visit to the company-retained physician regarding shoulder 
complaints was on October 3, 1979 and again on December 21, 1979 
(commissioner's exhibit 1). Claimant testified that on November 
3, 1980 his left shoulder was •still bothering [him] since (the] 
injury of December of 1979" as well as from the industrial fall 
on October 22, 1980. Claimant stated he slipped on a piece of 
fat causing him to catch his left bicep on a four foot post as 
he fell on his buttocks. 

Claimant was referred to A. D. Blenderman, H.D., an orthopedic 
surgeon in Sioux City, Iowa, by a company physician. 

Dr. Blenderman reported his findings in a report to the 
defendant on November 11, 1980, in part, as follows: "DIAGNOSIS: 
BICIPITAL GROOVE TENDINITIS. (2) POSSIBLE, THOUGH NOT PROBABLE 
ROTATOR CUPP INJURY." After a number of visits claimant ended 
his treatment by Dr. Blenderman on December 9, 1980 who then 
reported, in part, as follows (claimant's exhibit 3): 

Therefore, the patient had decided he is going to 
try to do some exercises on his own and wait for 
one o, two and possibly three months before he 
makes his decision as to whether or not he wants to 
have any surgery done on the shoulder. If he does, 
he will let me know. 

On the bas1s of the bicipital groove tendinitis, 
which 1s probably work-related, I would feel he has 
a 10 percent d1sab1l1ty of the upper extremity. 

No further appointments have been made for the 
pat1ent, but I would re-evaluate at his request. 

Dr. Blenderman concluded by inference that claimant's 
diagnosed tendinitis was caused by claimant's work activity and 
rated claimant at fifteen percent functional impairment of the 
shoulders. 

Dr. Keith 0. Garner, the company physician, testified that 
on November 3, 1980 the claimant failed to advise a fellow 
physician that he had fallen on October 22, 1980. 

In light of defendant's subsequent filing of a memorandum of 
agreement, this decision is bound by defendant's admission that 
an industrial injury did occur on the date and circumstances as 
alleged by the claimant as a matter of law. 

Dr. Garner referred claimant to John Connolly, H.D., an 
orthopedic surgeon and chairman of the Orthopedic Department of 
the University of Nebraska Medical Center. 

Following his examination and surgery Dr. Connolly reported 
on Peoruary 20, 1981, in part, as follows (claimant's exhibit 
4) : 

This 1s a follow-up note on Ed Peldhacker, the 
gentleman we admitted with the left shoulder 
problem. As I mentioned, I felt he had findings 
consistent with bicipital tear. We explored his 
shoulder on Tuesday and found that he had completely 
ruptured the long head of the biceps and this had 
retracted down into his arm. I explored the 
bicipital groove and found the proximal end of the 
tendon frayed considerably and degenerative. I 
removed the proximal end of the tendon and brought 
up the distal end of the tendon and fixed it into a 
keyhold in the humerus. This gave him good fixation 
and I anticipate we will allow him to start moving 
the elbow in approximately two weeks. 

On April 12, 1981 claimant returned to employment following 
his surgery of February 17, 1981. 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an injury on October 22, 1980 which 
arose out of and in the course of his employment. McDowell v. 
Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

In applying the foregoing to the case at hand, it 1s clear 
that the claimant sustained an industrial 1nJury on October 22, 
1980 and that said injury arose out of and in the course of his 
employment duties. 

Defendant raises the issue in its brief that the injury 
found in claimant• s left bicep" at the time of Dr. Connolly' s 
surgery was not caused by the fall, but by claimant's deer 
hunting activity during the bow and arrow season. Defendant's 
filing of a memorandum of agreement following its own investiga
tion gives little credence to its posture of denial. 

Leo Jordahl, labor relations and personnel manager at the 
time of claimant's October 22, 1980 injury, testified by evi
dentiary deposition. Hr. Jordahl's major concern in this matter 
appears to be that claimant went deer hunting with a bow and 
arrow during the 1980 deer season. Claimant testified that 
while he did 90 deer hunting, he used an illegal crossbow. 
Official notice is taken of the fact that a crossbow 1s cocked 
with a mechanical lever and that the cocking operation is done 
with one arm due to the mechanical advantage supplied by the 
lever, and defendant's posture that claimant sustained this arm 
inJury as a result of deer hunting 1s not well taken. 

The key medical witness in this matter is the operating 
orthopedic surgeon. Dr. Connolly discovered a "Popeye• effect 
in claimant's left bicep upon examination. (Depo., p. 4, l. 15.) 

Surgical intervention disclosed a ruptured tendon which was 
repaired. (Depo, p. 5, l. 12.) 

Of note is Dr. Connolly's testimony as follows (depo., p. 8, 
l. 8): 

Q. All right. Now, as far as the injury, you 
described that as a rupture. And your patient 
described a painful-or pain from a period of about 
some 15 months or so before the rupture. What, in 
your opinion, was the cause of the pain prior to 
the rupture? 

A. I think he had an irritation of the tendon, 
constantly kind of rubbing the tendon 1n its groove 
there, and eventually it wore the tendon down 
sufficiently that it ruptured under a sudden strain. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of October 22, 1980 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question of causal connection is essentially with1n 
the domain of expert test1mony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d l67 (l960). 

However, expert med1cal evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, in whole or in 
part, by the trier of fact. Id., at page 907. Further, the 
weight to be given to such anopinion is for the finder of fact, 
and that may be affected by the completeness of the premise 
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given the expert and other surrounding circumstances. Bodish, 
257 Iowa 516, 133 N.W.2d (1965). See also Musselman v. Central 
Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

In applying the above legal princlples to the case at hand, 
it is concluded that the claimant has borne his burden of proof 
and that he has sustained a functlonal impairment of five 
percent of the body as a whole. (Connolly depo., p. 8, 1. 2.) 

This claimant has failed to produce any evidence while would 
support an award beyond his functional impairment of his shoulder. 
His work performance and attendance as a management supervisor 
has not been affected by this episode. Claimant's physical 
appearance and attitude indicates that this minimal impairment 
will not limit claimant' s ability to discharge his assigned 
duties. 

WHEREFORE, after having seen and heard the witnesses in open 
hearing and after taking all of the credible evidence contalned 
in this record into account, the following findings of fact are 
made: 

1. That the clalJOant fell on the defendant employer's 
premises on October 22, 1980. 

2. That the claimant had been suffering from tendini t is, 
which condition was aggravated by the industrial fall. 

3. That the claimant had been paid his statutory healing 
period benefits. 

4. That most of claimant's medical e xpenses have been pald. 

5. That claimant has a five (5) percent functional impair
ment of the body as a whole. 

6. That based upon the current condition of this record, 
claimant has not sustained an industrial disability. 

THEREFOR£, IT IS ORDERED that defendant pay the claimant a 
twenty-five (25) week period of permanent partial disability 
beginning on April 13, 1981 at the stipulated weekly rate of two 
hundred sixty-nine and 69/100 dollars ($269.69) together with 
ten (10) percent interest from that day. 

Accrued benefits are payable in a lump sum. 

It is further ordered that defendant pay the claimant the 
following medical expenses: 

Nebraska Cllnicians' Group 
University Hospital 

$11.00 
$71. 75 

Costs are charged to the defendant by virtue of Industrial 
Commissioner Rule 500-4 .33 and shall include an e xpert witness 
fee of one hundred fifty dollars ($150) payable to John Connolly, 
H. D. 

Defendant is ordered to file a final report within twenty 
(20) days from the date of this decision. 

Signed and filed this~ day of Pebroary , 198 3. 

No Appeal HELMUT MUELLER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEPOR£ THE IOWA INDUSTRIAL COMMISSIONER 

RICHARD R. FELLOWS, 

Claimant, 

vs. 

DAY'S HOVING & STORAGE, 

Employer, 

and 

PIREHEN'S FUND INSURANCE CO., 

Insurance Carrier, 
Defendants. 

Pile NO. 49 4091 

D E C L A R A T O R Y 

RULING 

Claimant on February 22, 1983 moved for a declaratory 
ruling: 

Comes now claimant and pursuant to Rules of 
the Industrial Commissioner, Chapter 5, 500-5.1(86) 
17A, and requests a declaratory ruling as to the 
appllcabillty of statutory provision, rule or 
written statement, law or policy, declsion or or der 
of the Industr l al commissioner, and in support 
thereof states as follows: 

1. Hr. Richard R. Fellows of Evergreen Park, RR 
2, Davenport, Iowa 52804 . 

2. That the petitioner had on October 11, 1982 
filed an applicatlon for review reopening under the 
name and title Rlchard R. Fellows v. Day's Hoving & 
Storage , and Plreman's Fund Insurance Co. bearing 
Indus t rlal Claim No. 494091. 

). The petltloner states that hls employer has 
alleged by way of answer that credit for good faith 
overpayments made on temporary total dlsability can 
be offset to any permanent partial award tha t may 
be made, citing Wllson Food Corporation v. Cherry , 
315, N.W.2d 756 (Iowa 1982); Section 85.34( 4),Code 
of Iowa effective July 1, 1982. 

4 . That the employee has filed a reply to 
afflrmative defense as amended, copy of which is 
appended hereto. 

5. This issue requested by this petition for 
declaratory rullng is: 

(1) Whether the statute, 85.3 4( 4), has 
application to the clrcumstances where the 
overpayment was made 1n advance of the 
effective date of such statute; 

(2) Whether an insurer is entitled to 
credit for any overpayment on a review
reopenlng applicatlon; 

(3) Whether the alleged overpayment of 
temporary total disability, plus the 
payment of permanent par t ial disability, 
to the employee on or about 9/15/81 
constituted an accord and satl sfact•on of 
the rlghts and llab•li t ies of the party at 
that time. 

WHEREFORE, the claimant prays that the Industrlal 
Commissloner grant oral hearlng in this matter, and 
upon such hearlng to declare that the insurance 
carrier LS not entitled to a credit for any overpayments 
made on an application for review reopening for the 
grounds asserted herein. 

(1) Sectlon 85.3 4( 4 ) states: 

If an employee is paid weekly compensatlon 
benefits for temporary total disability under 
sectlon 85.33 , subsection 1, for a healing perlod 
under section 85.34, subsectlon 1, or for temporary 
partlal dlsability under section 85.33, subsection 
2, in excess of tha t required by this chapter and 
chapters 85A, 85B, and 86, the e xcess shall be 
credit agalnst the liabllity of the employer for 
permanent partial disabi llty under section 85.34, 
subsectlon 2, prov ided that the employer or the 
employer's representative has acted in good faith 
in determining and notifying an employee when the 
temporary total dlsablllty, healing period, or 
temporary partial disablllty benefits are terminated. 

The legislature did not provide for retroactive application of 
thls statute. Therefore , it would not apply to injuries which 
occurred prior to its effective date of July 1, 1982 and would 
not govern the instant case. 

(2) There are situations, as shown by Wilson Food Corp . v. 
Cherry, 315 N.W.2d 756 (Iowa 1982), wherein an employer can 
recelve credit for an overpayment. One must, however, know the 
notice and manner of such overpayments. The questlon of whether 
or not an insurer 1s entitled to credit for~ overpayment on a 
review-reopening appllcatlon cannot be answered short of an 
evidentiary hearing. Therefore, the undersigned deputy industrial 
commissloner refuses to rule on the second Lssue of the appllcatlon 
for declaratory ruling. 

(3) Section 85.26(2) provldes for review by the commissioner 
but says nothing about any payments or overpayments amountlng to 
an accord and satisfactlon. Further, the workers' compensation 
statute does not use the term • accord and satisfaction• in the 
common law sense. Therefore, an accord and satlsfaction in the 
sense of discharge from further liability would not have any 
applicatlon to the workers' compensation law. (Of course, a 
settlement under 585.35, Code of Iowa, or a commutation mlght 
have a flnal effect; however, these are speclfic procedures 
under the workers' compensation law and do not derive from the 
conm,on law.) 

WHEREFORE, it is hereby ruled that S85.3 4( 4J does not apply 
to injuries which occurred prior to July 1, 1982. Slnce an 
accord and satisfaction is not a part of the workers' compensation 
law, an alleged overpayment of temporary total disabillty plus 
the payment of permanent partial disability cannot have the 
force and effect of an accord and satisfaction. 

Signed and filed at Des Hoines, Iowa this 15th day of 
Harch, 1983. 

No Appeal 
BARRY MORANVILLE 
DEPUTY INDUiXRIAL COMM ISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

LLOYD FELTON, 

Claimant , 

vs. 

File No. 699336 

FRENCH, BECHT, 

Employer, 
Self-Insu r ed, 
Defendant. 

A R B I T R A T I O N 

D E C I S I O N 

INTRODUCTION 

This matter came on for hearing at the Scott County Courthouse 
in Davenport on January 31, 1983, at which time the matter was 
considered fully submitted. 

No filings were made prior to the submission of the original 
notice and peti tion. The record consists of the arguments of 
counsel and claimant's exhibit l. The parties stipulated that 
claimant substained a hearing loss arising out of and in the 
course of his employment on December 18, 1980, the levels noted 
below, and that the rate of compensation in the event of an 
award is $278.81. 

ISSUE 

The sole issue for resolution is how the hearing loss should 
be computed. 

STATEMENT OF THE EVIDENCE 

At the coJraDencement of the hearing the parties stipulated 
that claimant sustained a hearing loss arising out of and in the 
course of employment, caused by excessive noise levels, and that 
the rate of compensation was $278.81. 

There is no dispute that the claimant has the following 
hearing level at the following frequencies: 

Left Ear 
Hear 1ng Level 

Frequency 
In Hertz 

Right Ear 
Hearing Level 

35 45 
35 
60 

50 
70 

70 

500 
1000 
2000 

3000 75 
The parties differ in the manner of the computation of the 

loss. 

APPLICABLE LAW 

1. Sections 85.3 and 85.20, Code of Iowa, confer jurisdiction 
on this agency 1n workers' compensation cases. Section 85B.2, 
Code of Iowa, confers jurisdiction on this agency in occupational 
hearing cases cases. 

2. Section 8SB.9 provides: 

Measuring hearing loss. Pure tone air conduction 
audiometric instruments, properly calibrated 
according to accepted national standards used to 
define occupational hearing loss shall be used for 
measuring hearing levels, and the audiograms shall 
be taken and the tests given in an environment as 
prescribed by accepted national standards. If more 
than one audiogram is taken following notice of an 
occupational hearing loss claim, the audiogram 
having the lowest threshold shall be used to 
calculate occupational hearing loss. If the 
measured levels of hearing average less than those 
levels that constitute an occupational hearing 
loss, the losses of hearing are not a compensable 
hearing disability. If the measured levels of 
hearing average ninety-two decibels American 
nationa l standards institute (ANSI) or international 
standards organization (ISO), or more in the four 
frequencies, then the levels constitute total, or 
one hundred percent, compensable hearing loss. In 
measuring hearing loss the lowest measured levels 
in each of the four frequencies shall be added 
together and divided by four to determine the 
average decibel level. For each resulting average 
decibel level exceeding twenty-five decibels ANSI 
or ISO, an allowance of one and one-half percent 
shall be made up to the maximum of one hundred 
percent, which is reached at the average level of 
ninety-two decibels ANSI or ISO. In determining 
the binaural percentage of loss, the percentage of 
loss in the better ear shall be multiplied by five. 
The resulting figure shall be added to the percentage 
of loss in the poorer ear, and the sum of the two 
divided by si x. The final percentage shall represent 
the binaural hearing loss. Audiometric examinations 
shall be made by a person who is certified by the 
council of accreditation in occupational hearing 
conservation or by persons trained by formal course 
work in air conduction audiometry at an accredited 
educational institution or licensed as audiologists 
under chapter 147, as physicians under chapter 148, 
as osteopathic physicians under chapter 150, or as 
osteopathic physicians and surgeons under chapter 
150A it such licensed pPrsons are trained in air 
conduction audiometry. The interpretation of the 
audiome t ric examination shall be by the employer ' s 
regular or consulting physician who 1s trained and 
has had e xperience with such interpretation, or by 
a licensed audiologist. If the employee disputes 

the interpretation, the employee may select a 
physician similarly trained and experienced or a 
licensed audiologist to give an interpretation of 
the audiometric examination. This section is 
applicable in the event of partial permanent or 
total permanent occupational hearing Joss in one or 
both ears. ( Emphas 1 s added. ) 

3. Section 85B.6, Code of Iowa, provides for 175 weeks of 
permanent partial disability compensation in casea of total 
hearing loss. 

ANALYSIS 

The entire dispute in this case concerns the underlined 
portion of section 85B,9, Code of Iowa, 

Claimant's computation is as follows: 

Left Ear Frequency 
In -Hertz 

Right Ear 
Hearing Level Rearing Level 

35 
35 
60 
70 

200 

50 
-25 

25 

X I. 5-

37.5\ 

37.51 

X 5 

187.5 

+ 52.5 

- 240 

6 

40 

500 
1000 
2000 
3000 

Total 
(Divide the "Total" by 4) 

AVERAGE 
Subtract the "Low Fence• 

•Excess• 

Multiplication factor 

Percent loos per ear 

45 
so 
70 
75 

240 

60 
-25 

35 

X 1.5\ 

52.5i 

Loss 1n the BETTER ear (Smaller number) 

Multiply by weighting factors 

Equals product for the better ear 

Add percent loss worse ear (larger number) 

•weighted Sum• 

Divide by six for weighted average, 

Equals: Total both ears, binaural hearing 
loss percent. 

Under claimant's computation , claimant would have sustained 
a 40\ hearing loss, entitling him to 70 weeks of permanent 
partial disability compensation. 

Let us now look at defendant's assertion: 

Left Ear 
Hearing Level 

Frequency 
in HPrtz 

Right Ear 
Hearing Level 

35 
35 
60 
70 

200 

50 
-25 

25 

X L5i 

,375\ 

.3751 

X 5 

1.875 

+ .525 

- 2.4 

6 

.4\ 

500 
1000 
2000 
3000 

Total 
(Divide the 1 Total" by 4) 

AVERAGE 
Subtract the "Low Fence" 

•Excess• 

Multiplication factor 

Percent loss per ear 

45 
so 
70 
75 

240 

60 
-25 

35 

X 1.51 

.525\ 

Loss in the BETTER ear (smaller number) 

Multiply by weighting factor: 

Equals product for the better ear 

Add percent loss worse ear (larger number) 

"Weighted Sum" 

Divide by six for weighted average. 

Equals: Total, both ear, binaural hearing 
los percent 

Under defendant's computation, claimant would have sustained 
a .4\ hearing loss entitling claimant to 7/10 of a week of 
permanent partial disability compensation. 

Claimant's version, of course, preva i ls. Although the 
underlined portion of section 85B.9 indicates that the multiplication 
factor is I 1/2 percent (.015), it is clear that the multiplication 
factor 1s 1.5, the reasons set forth below. 

Since the excess over 92 decibels is one hundred percent 
(less than the 25 low fence), the number 67 is an important 
factor (subtract excess), Under the formula advanced in defen
dant's argument, a claimant could never obtain more than a 1 
percent hearing loss in any one ear. 

Let us take defendant's argument to the extreme. The figure 
92 (100\ loss) will be used: 
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Lei t Ear frcqut!ncy 
in Hert• 

Hight Ear 
II ear 1 ng Level Hru Ing Level 

92 
~25 

67 

1. 005 I 

1.000, 

500 
1000 
2000 
JOOO 

Total 
(Divide the • To t al • by 41 

AVi;RAGE 
Subtract the •t.c,w Fence• 

Multiplication factor 

Percent lose por oar 
(Decimals arc droppod) 

92 
92 
92 
'12 

J68 

92 
-25 

67 

1.0051 

Los■ In t hll BETT!,R ea 1 ( ■111411 er nu.,be r I 

Multiply by weighting factors 

£quola pr'>d ~, for the better er 

• 5 

5.000 • 

1. 000 

- 6 

Add percent loss worse ear (largt!r nu•ber) 

"Weighted 61!111• 

6 Divide by ■ I • for weighted average. 
I\ equal ■: Total, both ar, binaural h ~rir~ 

lns• perc nt. 

Tho decimals , ere omitted in the example act forth above 
because ol tho convcr■lon ol decimals to percent. 

Under defendant' ■ argumPnt, reduced to t~i• become■ absurd. 
Using defl!ndant's forJDula, one could never sustain more than a 
one percent hearing los■ even II the loss wer total. Defen
dant' ■ argument i ■ rl!jccted in it■ cntlrPty. Tho legislature 
could not hav~ Intended this result •• 

To quote a now de~cased judge, defendant' ■ Interpretation 
• 1s not the law, nover was t~e law, and never w111 bo t~e law.• 

Flt1DIHG6 OF fACT 

I. Claimant we■ employed by detendonl. 

2. Thu partlos ■tlpulated that claimant s~atalned a perun~nt 
hearing lo■• at the lollowlng levels because 01 ~ ork1 

Left Ear Froqllcr>cy 
Hearing Level in liort.z 

l5 500 
35 1000 
60 2000 
70 )000 

l. The rate ol compensation la $278.81 

CONCLUSIONS OF LAW 

Right Ear 
11~orin9 Lcvol 

45 
50 
70 
75 

I. Thia agency has jurisdiction over the parties and the 
subject matter. 

2. Claimant suatolned a permanent occupational hearing loss 
which arose out ot and In the course ol hie employment to the 
extent of 40 percent. 

3. Claimant ■hould be paid 70 wcekG ol permanent partial 
dlaoblllty comp,•n■atlon. 

ORDER 

11 IS THLREPORE ORDERED that defendant pay unto claimant 
seventy (70) weeks of permanent partial disability compensation 
at the rate of t wo hundred olghty-eoven and 87/100 dollars 
($287.87) p~r week. 

Costa ol thu proceeding arc taxed ogaln■t derendant. 

Delendant la ordered to tile a Clr ■ t report of Injury and a 
final rPport upon payment of this award. 

Signed and tiled thl ■ _ 2_7_ day ol April, 1983. 

110 Appeal 
JOSEPH K. 01.0£ 
DEPUTY I NDUSTRIAL COMM ISSIONER 

BEFORE TH£ IOWA IIIDUSTPIAL COIIMISSIONER 

DAVID C. FINCH, 

Cla llllant, 

v■• 

FIRESTONE TIRE, RUBBER CO., 

Employer, 

and 

THE TRAVELERS I NSURANCE CO., 

Insurance Carrier, 
De Cendant■• 

Kr. Arthur C. Hedberg, Jr. 
Attorney at Law 
6 40 Fifth Avenue 

FIL& 110. 660925 

It £ V I E ff -

R £ 0 P £ N I N G 

DECISION 

Des Koines, IA 50309 For Clalaant 

Mr . David H. Lu9lnb11l 
Atlorney at La w 
JOO Liberty Building 
Dea M>inea, IA 50309 l'o, De! endonts 

INTRODUCTION 

This matter came on f or hearing at the offices of the loJ o 
lndll&trial Commlasloner in De■ Moines on January 19, 1982. The 
undersigned was advised that the case was fully suba1tted on 
A.iguBt 10, 1982. 

A ,eview of the co11UDl&sioncr's file ,eveala that this case 
has been the subject of prior contested case proceedings. An 
Arbitration Decision was filed on January 12, 1978, holding that 
claim.1nt bad sustained a knee injury arising out of and in the 
~ou, ■e f hi■ employment and a warded 56 b/7 weeks of healing 
period. A oub&equont Revie w-Reopening Decision v as filed on 
January 23, 1960, holding that clalaant' ■ lcw back d1ft1culttes 
were related to t~e orl91nal Injury and that claiaant was 
entitled to the payment ~fan additional Jl 6/7 weeks ot compen
sation. An Appeal Decision was filed on July 29, 1980, aftlrming 
tnls dc~l■ lon. A r,nal Report vas tiled on January 28, 1982, 
•~owing that claimant hod been paid 200 3 7 week■ of healing 
period compon■ation und 65 weeks of permanent partial disability 
compenoatlon baaed upon a 13 percent loss to the body as a whole. 
The record conalsta of the testimony ol tho claiJDant: the 
depoaltiona of Robert H. Kreamer, D.O., John P. Albtlght, M.D., 
and Robe,t Blanchlr cl~lmant's exhibits l through 111 and 
defendant's exhibits A through r. 

ISSU&S 

Th~ l&stle& tor determination are, 

I. The nature and extent o( disability caused by the injury. 

l. Whether claimant's heart attack 1a related to the inJury. 

STATEMENT or THE EVIDENCE 

Clal11111nt, age 42 at the time of hearing, sustained an Injury 
arising out of and In the course of his employment on Octobet 19, 
1975. The fact■ au,roundlng this injury and the events which 
followed have been tully act forth in the prior decisions. They 
will be ,ecapltulated in summary fashion. On October 29, 1975, 
clJlmant slipped on some oil and grease and wrenched his left 
kneo. Cla mant had surgery In March 197b. Thi■ surgPry was 
pertormed by Sidney Roblnow, M.D., since deceased. Claimant was 
then referred to the University of Iowa, where claimant was 
t,eated by J. P. Albright, M.D., who per f ormed another surgery 
on the knee. Claimant had b>ck problems and was referred to 
Thomas R. Lehmann, ~ .D. A bllaminotomy was performed at LS-Sl 
In March 7, 1979. 110 definite dine hernl>tlon was obse,ved at 
the levelr consequently, it was felt that• decompression by 
virtue ot tho bllomlnotomy would be sut f lclent treatment. 
Claimant under went yet another knee surgery 1n November 1979. 
This surgery was pertormed by o,. Albright In otder to s t ab1!1ze 
tho t,lck knee, On June 4 , 1981, on arthoscopy was performed 
and another arthoscopy waa conducted on August 26, 1981. An 
,,t tempt waa mad& to shove tho pot t ions w1 th i n the , nee which 
caused the claimant pain. 

It has been prevlouoly found that claimant's knee and back 
surgery wore rol~ted to claimant's 1nju1y of October 29, 1975. 
Claimant's e xamination at the Mercy Hoap1tal &valuation Center 
yielded a 20 percent functional impairment ot the left knee 
which convortod to a J pe,cent Impairment ol the body •s • whole. 
The functional impairment ol tho spine was 2 percent of the body 
us a whole, but because 01 the surgery, 1t was fi xed at 10 
percent. Dr. Albright tost1tled that claimant had a 20 percent 
d1sablllty to his leg ,nd a 10 percent disab1l1ty to h1s back 
which combined as a I~ percont disability to the body ~s a whole. 

Part ol claimant's coso la basod upon a cardl>C cond1t1on 
which he Insists la ,elated to the employment. In June 1980 
claimant wont on a trip with a neighbor. Claimant started to 

,.. 
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have chest pains and on June 17, 1980, was admitted to the 
Blesstng Bospttal in Ouinap, Illinois. He had an anter1or 
septal myocardial infarctton. On June 23, 1980, cla1mant was 
transferred to the Mercy Hospital Med1cal Center in Des Moines 
when his cond1tion had stabilized. Coronary arteriography 
demonstrated complete occlusion of the left anterior descending 
coronary artery with resultant moderately large anterior in
farct1on. Left ventricular dysfunct1on was also identified. 
Claimant was discharged on June 28, 1980, and directec to see 
his personal physician, Dewitt Goode, D.O. Claimant was again 
admitted to the hospital on July 19, 1980. Claimant had been 
coughing and noted patn between hts shoulder blades. Serial 
electrocard iograms and enzymes after admission showed no ev1dence 
of infarc tion. Claimant's treating phys i cian during this 
hospitaltzation was Robert Kreamer, D.0. Claimant was released 
from the hospita l on July 22, 1980. Claimant conttnued to be 
treated by Dr. Kreamer and Dr. Goode. 

As a crucial portion of the claimant's assertion that the 
heart attack is related to the employment, an e xploration of the 
psychol ogical aspects of the case is necessary. In May 1981, as 
a portion of the Mercy Hospital Medical Occupation Evaluation 
study, claimant was e xamined by Todd Hines, Ph.D., a clinical 
psychologist. He e xplained claimant's condition and its relation 
to the reactive depression which he indicates stems from the 
injury: 

This patient gives evidence of chronic, reactive 
depression of significant magnitude. There exists 
a cognitive style which combines with denial as a 
p r tmary psychological defense to heighten inter
nalized stress responses; this cognitive style is 
characterized by concrete rather than abstract 
thtnking, quick decisions, rejection of issue 
complexity in favor of simpltstic polar e xtremes 
and the solidiftcation of perceptions which are 
then maintained regardless of conflicting infor
mation. Denial and thts style of cognition cause 
internalized conflict responses which have few 
externalized outlets and which then result in 
self-directed anger and guilt e xperienced as 
depression and in hypochondriacal intensification 
of somatic symptoms as a safety-valve or release 
mechanism. Thts psychological pattern is often 
associated with coronary risk and has very likely 
caused or greatly exacerbated the hypertension and 
coronary trauma experienced by this gentleman, as 
well as the e xperience of pain associated with his 
back and knee. It further causes significant 
difficulty in moving past the history of trauma and 
into a process of recovery and rehabilitatton. His 
belief system regarding disability comes to be 
crucial to future capabilities, as well as to the 
continuing e xperience of pain and emotional d1s
rupt1on. 

He went on to say that claimant's inability to accept the 
psychological basis of his condition made him a poor candidate 
for psychological therapy, although tt was recommended. 

Dr. Kreamer testified by way of deposition in this case. He 
e xpla ined the relattonship between the clatmant's emotional 
state and the heart condttton: 

Q. Are there any other findings or observations or 
portions of history that you think are significant 
that you have not found in the history and so on 
provided here in the blue booklet, sir? 

A. Well, I really am not sure that this booklet 
brings out how much he is aggravated about this 
knee 1n terms of it, JUSt personal ability to 
function as the way he would like to and how much 
he worries about it and his compensation with the 
involvement of a conflict. l think it does give 
htm angina, and I think it does aggravate his 
cardiac condition. 

Q. Explain to me what you are talking about there 
a little bit. I am not sure I understand. 

A. When somebody is aggravated, a number of 
physiologic changes occur. The blood pressure goes 
up placing an addttional demand on the heart. The 
pulse rate goes up placing an additional demand on 
the heart. Certain hormones are liberated into the 
bloodstream causing demands on the heart, and I do 
believe that it has been well establtshed that 
these things can act to aggravate c oronary irrigation 
of the remaining musc le cells. 

Q. Well, you had mentioned that these problems 
tend to aggravate his angina. What are you talking 
about there, sir? 

A. I think when he gets to worrying about himself 
and his situation, then his angina increases. 

Q. Is there anything else as far as additional 
history or additional observations that you made 
about the patient that you thought were signific ant 
over and above what is included in the blue report, 
SH? 

A. Well, l do believe that he smiles a lot, and I 
think sometimes he smiles when he really doesn't 
fe~l like smiltng. And I think that might falsely 
give an impression that he does"nt -- or he is not 
really as aggravated or he ts not really suffering 
as bad as he really is. I think somebody somewhere 
told him you always got to smile and be nice to 
people, and I think he has tried to do this all of 
his life, and I think it"s one situation I am 
afraid has backfired for him. 

Q. So what you are saying is , to some extent at 

times at least, he may well be hiding his problems 
or the e xten t of his problems or complaints because 
of his --

A. Because of his facade, yes. 

Q. The evaluation report, Doctor, includes a 
two-page report by Todd Hines, Ph.D. And on the 
second page of that report, I w~uld direct your 
attention to the first full paragraph there on that 
page which discusses to some e xtent the reactions, 
I believe, that a patient may have to physical 
injury and the thtngs that follow from it, correct? 

A. Yes. 

Q. It would seem to indicate there that that the 
writer at least recognizes that the psychological 
problems oftentimes tend to increase the coronary 
risk and to bring on heart attack at the time that 
1t occurs, would that be correct, sir? 

A. Yes. That's been documented in the medical 
literature. 

Q. Does this sort of syndrome or phenomena seem 
proper, sir, in describing the kind of history that 
Mr. Finch has had and in describing the onset of 
his cardiac problems? 

A. Can you read me that because I want to be 
really sure I understand. 

MR. WARD: Why don ' t you read that back. 

(Requested portion of the record was read.) 

A. I think my answer to that is yes. 

Q. What do you find with this patient as to his 
emotional situation or his emotional stress level 
leading up to the time of his heart attack, sir? 

A. Well, as I understand it, he was -- I did not 
see him at the time of the heart attack, but as 1 
understand it, he was having some conflict in his 
mind about his inability to get the matter of his 
knee cleared up and his back. 

Q. With an inJury and the long period of recovery 
or the delayed recovery or the lack of recovery, 
what effect, if any, might that commonly have upon 
a person's emotional level or his stress level, 
sir? 

A. I think that when somebody is chronicly [sic) 
ill, physically having pain and an acute knowledge 
of physical limitations, when this continues day 
after day, it tends to become an agitation inwardly 
in the patient. 

Q. ls that sort of description consistent with the 
history we have on Mr. Finch here, sir? 

A. As interpreted by Doctor Hines, yes. 

Q. As I understand tt, there are various things 
that are medically recognized as tending to increase 
or aggravate an atherosclerotic condit1on so as to 
produce a heart attack, would that be correct? 

A. Yes, that is correct. 

He went on to discuss the studies which tie emotional 
problems and cardiac problems. He testified that he believed 
there were emotional overlap "and ... a history of hypertension" 
(p. 18 , 11. 8, 9). 

At the end of Dir~ct Examination, Dr. Kreamer testified as 
follows: 

Q. Doctor, of anything present in Mr. Finch's case 
that would be of a nature to react to the diseased 
heart so as to bring about a heart attack, is there 
anything here in Mr. Finch's case that is a more 
likely thing to do than the emotional stres~ that 
we have discussed? 

A. I think one thing is the cigarette smoking. 
Another thing is that he had some elevated blood 
lipids which would, of course, make him more of a 
risk for having a heart attack. 

Q. So he has the elevated blood lipids, he has the 
fact that he smokes, and he has the stress situatton 
that we are talking about? 

A. That is correct. 

The report of the Mercy Hospital Center makes the statement 
that the "cardtac problems 1s not related to ... employment or t o 
any surgical procedures or other treatment subsequent to his 
injury and other therapy condition. The cardiac problem is due 
to coronary atherosclerosis, not aggravated, hastened, or 
lighted up by his work injuries.• (p. x-4). 

Robert Bianchi, benefits representative for claimant's union 
local, testified as to the personnel policies in effect. 

As far as the issue of healing period is concerned, it is 
the clatmant ' s position that he is entitled to healing period 
from March 26, 1976, until •at least January 12, 1982. • The 
record indicates that benefits have been paid by the defendants 
for the following periods: 

l. March 28, 1976, through Aprll 28, 1977, ( 56 6/7 weeks). 
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2. December 17, 1977, through Hay 24, 1978, (22 5/7 weeks). 

3. January 13, 1979, through August 21, 1979, (31 6/7 
weeks). 

4. November 24, 1979, through August 7, 1981, (89 weeks). 

The record reveals that the claimant worked from October 14, 
1978, through January 13, 1979. At all other times since the 
injury, claimant has not been gainfully employed. The original 
arbitration awarded compensation from March 26, 1976, through 
April 28, 1977. The second decision (Review-Reopening) awarded 
further benefits from January 13, 1979, through August 23, 1979. 
Apparently then, the only dates which the award of healing 
period is disputed is from April 29, 1977, through October 13, 
1978, (some of which has been paid) and August 24, 1979, through 
the present (some of which has been paid). 

The orthopedic section of the Mercy Hospital report which 
was authored by william R. Boulden, M.D., indicates that claimant's 
knee had reached maximum healing as of Hay 18, 1981. Dr. Albright 
indicates that he does not feel that claimant has been able to 
work from the injury to the present time (deposition p. 17, 11. 9-10). 
Dr. Albright indicates that claimant reached maximum recuperation 
from the November 1979 surgery some sixteen months thereafter in 
Hay 1981 (see also, Dr. Boulden's op1n1on, above). Claimant, 
however, had subsequent surgery (August 26, 1981) which Dr. Albright 
revealed that claimant had reached recuperation from on January 

7, 1982, although there was no significant change after Septem-
ber 10, 1981. 

APPLICABLE LAw 

1. Sections 85.3 and 85.20, Code of Iowa, confer Jurisdiction 
upon this agency regarding in1ur1es arising out of and in the 
course of employment. 

2. The claimant has the burden of proving by a preponderance 
of the evidence that the injury of October 29, 1975, is the 
cause of the d1sab1l1ty on which he now bases his claim. 
Bodi sh v. Fischer, Inc., 257 Iowa 516, 133 N.W. 2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility 1s insufficient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1956). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

3. When a worker sustains an injury, later sustains another 
injury, and subsequently seeks to reopen an award predicated on 
the first 1n1ury, he or she must prove one of two things: (a) 
that the disability for which he or she seeks additional compen
sation was proximately caused by the first in1ury, or (bl that 
the second inJury (and ensuing disability) was proximately 
caused by the first inJury. De~haw v. energy Hdnu£a~lurin9 
Company, 192 N.W.2d 777, 780 (Iowa 1971). 

4. As claimant has an impairment to the body as a whole, an 
industrial d1sab1l1ty has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.W. 899, (1935) as follows: "It is therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man.• 

Functional disability is an element to be considered in 
determining industrial disability which 1s the reduction of 
earning capacity, but cons1derat1on must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage 1n e~ployment for which he is fitted. 

5. Section 85.34(1), Code of Iowa, provides as follows: 

l. Healing period. If an employee has suffered a 
personal injury causing permanent partial disa-
bility for which compensation 1s payable as pro-
vided 1n subsection 2 of this section, the employer 
shall pay to the employee compensation for a 
healing period, as provided 1n section 85.37, 
beginning - on the date of the injury, and until he 
has returned to work or competent medical evidence 
1nd1cates that recuperation from said injury has 
been accomplished, whichever comes first. 

6. Rule 8.3 of the Industrial Commissioner provides: 

500-8.3(85) Healtng period. A healing period 
exists only 1n connection with ~n injury causing 
permanent partial disability. It is that period of 
time after a compensable injury until the employee 
has returned to work or recuperated from the injury. 
Recuperation occurs when it is medically indicated 
that either no further improvement is anticipated 
from the injury or that the employee is capable of 
returning to employment substantially similar to 
that in which the employee WdS engaged at the time 
of the 1n1ury, whichever occurs first. 

ANALYSIS 

There appears to be no controversy that claimant has sustained 
an in1ury to the back and leg and that permanency resulted 
therefrom. The previous proceedings bear this out. Both 
1n1uries have been related to the employment and necessitated a 
total of five surgeries. 

The causation and possible relationship of the heart attack 
1s in issue. Dr. Kreamer's testimony on the matter leads to the 
inference that many factors contribute to heart attacks, 1n
clud1ng personality type. The •more likely" causes for this 
attac~, in Or. Kreamer's op1n1on, are cigarette smo~1ng and 
blood lup1ds. Accordingly, it cannot be said that the d1sa-

bility was proximately caused by the injury, or that the attack 
itself was proximately caused by the injury under the De Shaw 
rationale. 

The issue of healing period in the instant case is difficult 
to resolve. This difficulty is engendered by the amount of time 
which has elapsed, the number of decisions, and the many surgical 
procedures which have been performed. The greater weight of the 
evidence would indicate that claimant was entitled to healing 
period compensation from March 28, 1976, through October 13, 
1978: from January 13, 1979, through Hay 18, 1981; and from 
August 26, 1981, through January 7, 1982. The latter periods 
are awarded because of the multitude of surgical procedures 
which took place. The heart attack took place during the second 
period of healing period, but Dr. Albright testified as to the 
extended period of convalescence from the surgery of November 
1979. The cessation coincides with Dr. Boulden's evaluation. 

As far as permanent partial disability is concerned, it is 
found that claimant's disability, because of the injury, is 40 
percent of the body as a whole. Claimant is 42, has had training 
as a welder and manager of civil engineering personnel. Be has 
one semester of college and some aircraft maintenance training. 
He has been a military aircraft maintenance specialist, a land 
surveyor, welder, interstate truck driver, and a forklift 
operator. He will not return to these employments, chiefly 
because of his inability to perform many of the contorted 
motions inherent in these trades. 

FINDINGS OF FACT 

1. Claimant is a resident of Iowa and defendant-employer 
does business in Iowa. 

2. Claimant was employed by defendant-employer 1n October 
of 1975. 

3. An Arbitration Decision was filed on January 12, 1978, 
holding that claimant sustained an inJury ar1s1ng out of and in 
the course of his employment in October 1975. 

4. Claimant, because of the injury, sustained injuries to 
his leg and back. 

5. The injuries to the back and leg are permanent and to 
the body as a whole. 

6. Claimant's heart attack was not proximately caused by 
injury or by the d1sab1l1ty. 

7. Claimant's permanent partial disability for industrial 
purposes is 40 percent of the body as a whole. 

8. Claimant had several surgeries and was disabled from 
gainful employment starting March 28, 1976, and returned to 
employmant on October 14~ 1q1a. Because of the injury, he was 
disabled from January 13, 1979, until Hay 18, 1981, when he 
recuperated fully from the surgical procedures; he was again 
disabled from work from August 26, 1981, through January 7, 
1982, the last time of maximum medical recuperat,on. 

CONCLUSIONS OF LAW 

1. This agency has jurisdiction over the parties and 
subject matter. 

2. Claimant was employed by defendant-employer 1n October 
197 5. 

3. On October 25, 1975, claimant sustatned an injury 

arts1ng out of and in the coucse of his employment. 

4. Claimant is entitled to be paid 274 4 7 weeks of healing 

period compensation at the rate of $160 per week. 

5. Claimant is entitled to be paid 200 weeks of permanent 
partial disability compensation at the rate of $147 per week. 

ORDER 

IT IS TBEREFORE ORDERED that defendants pay unto claimant 
two hundred seventy-four and 4/7 (274 4/7) weeks of healing 
period compen~ation at the rate of one hundred sixty dollars 
($160) per week. 

IT IS PURTHER ORDERED that defendants pay unto claimant two 
hundred (200) weeks of permanent partial d1sabil1ty compensation 
at the rate of one hundred forty-seven dollars ($147) per week. 

Defendants are to receive credit for amounts previously paid. 

Costs are taxed to defendants. 

Interest is to accrue pursuant to section 85.30, Code of 
Iowa. 

The defendants shall file a final report upon payment of 
this awacd. 

Signed and filed this 27th day of August, 1982. 

No Appeal 
JOSEPH H. BAUER 
DEPUTY INDUSTRIAL COMMISSIONER 

,.. 

• 



REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 87 

BEFORE TBE IOWA I NDUSTRIAL COMM ISSIONER 

J EFFREY PINK, 

Claimant , Pile No. 66601 4 

vs. 

SAM' S PARADISE , 

Employer , 
Defendant. 

A R B I T R A T I O N 

0 E C I S I O N 

I NTRODUCTION 

This is a proceeding in arbitration brought by Jeffrey Fink, 
claimant, aga inst Sam' s Paradise, employer, for benefi ts as a 
r esult of a n 1nJur y on December 29 , 1979. On January 25, 1983 
th i s case was heard by the undersigned. This case was considered 
ful l y submitted upon receipt of c l aimant's brief on February 1, 
1983. 

The record consists of the tes t imony of claimant, Rena 
Pogge, Gene Sorenson Jr., and Sam Longo; claimant ' s exhibits 1 
th r ough 10; and defendant ' s e xhibit A. 

I SSUES 

The issues presented by the parties at the time of the 
pre-hearing and the hearing are whether claimant received an 
injury arising out of and in the course of his employment; 
whether there is a causal relationship between the alleged 
i nJury and the disabi l ity on which he is now basing his claim; 
and the ex tent of temporary total, healing period and permanent 
par tial disabi l i t y bene fi ts he is entitled to. The parties 
stipulated that if claimant were to prove his case, his rate of 
compe nsation would be $74 .00 per wee k . 

PACTS PRESENTED 

Cla i mant testified that to the best of his recollection he 
was injured on December 29, 1979 when, while working for defendant, 
his hand slipped o f f a sa fety device on a meat slicer resulting 
in a laceration to his right index finger. Claimant stated that 
he went to the hospital and then remained off work for approximately 
three weeks before returning to work for defendant. Claimant 
indicat ed he worked a n additional week or two and then was fired. 

Claimant testified t ha t at the time of his 1nJury his duties 
consisted of washing dishes, cutting coleslaw and slicing roast 
beef for customers. Claiman t s t ated that defendant's cooks 
would tell him when to slice meat . 

Rena Pogge testi f ied that at the time of claimant's injury 
she was employed by defendant as a cook and was present when 
claimant's i njury occurr ed. Hs. Pogge indicated that claimant 
appear ed at defenda nt employers indicating that he was going to 
wor k for a friend o f his. Ms. Pogge indicated that claimant's 
only duties were as a dishwasher and that he was not authorized 
to use t he meat s l icer on which he was injured. Ms. Pogge 
testified that cla i ma nt told her, at the time of his injury, he 
was mak ing a sandwich for himself. Ms. Pogge stated that this 
was the onl y time claimant used the meat slicing machine. Hs. 
Pogge revealed that on occasion defendant's employees would eat 
sandwiches. Ms. Pogge indicated she never saw claimant work for 
defendant after his injury . 

Gene Sorenson , Jr., testi f ied he worked for defendant at the 
time o f claimant "s injury and that claimant was only filling in 
f or a friend who was a dishwasher. Hr. Sorenson indicated he 
couldn' t remember c l aimant wor king for defendant after his 
inJury. Hr. Sorenson stated that workers were allowed to eat a 
sandwich while wor king, but someone else would make it for them. 

Sam Longo testified he owned defendant business but never 
employed claimant to wor k for him. Mr. Longo stated that 
claimant just came in to fill in for his friend who was a 
dishwasher. Hr. Longo indicated that claimant's only duties 
would have been as dishwasher and that claimant would not have 
any reason t o cut or prepare food. Hr. Longo testified that 
claimant only worked three days and never came back after his 
injury . Hr. Longo disclosed that he did allow his employees to 
eat while work ing. 

In a report dated August 31, 1981, B. P. Trafton, M.D., 
stated: 

This patient was treated in the emergency room 
by the emergency room physician on January 5, 1980. 
Be apparently was working at Sam's Paradise wi t h a 
meal slicer, according to the emergency room report 
when his right index finger was caught by the 
slicer. Be lost a portion of the skin and sub-
cutaneous tissue and a portion of the nail in this 
injury. The injury was as a result of the industrial 
accident. 

The t reatment consisted of replacement of the 
avulsed skin and steri-stripping the covering in 
place. A splint was applied, and at the time he 
was referred to me on the 9th of January 1980. The 
avulsed s kin was healing nicely and the patient was 
subsequently seen on the 14th and 21st of January 
1980. The patient was seen the last time on 
February 23, 1981. At this time it was evident 
that he had a keloid or fibrous scar at the site of 
the replantation of the skin, some deformity to the 
finger nail consisting of a ridge down t he nail 
itself. Functionally, it appeared to be functioning 
well. However , the large scar 1s rather unsightly. 
The only future treatment that would be available 
to re__medy this unsightly scar on the finger would 

be that of excision of the scar a nd skin grafting. 

The only permanent disabi l ity anticipat ed 1s 
abnormal appearance of the scarring of this portion 
of the index finger. Functionally, he should have 
no permanent disabi l ity. 

In his repor t of October 6, 1982, Dr . Trafton stated: 

This patient was subsequently seen by myself in 
April, 1982 . It was fe l t that this keloid (or 
scar) should be excised and indeed this was ca r ried 
out. He has a small r i dge in the nail itself and 
was felt that this should not be corrected , because 
that would cause him no difficulty. 

I have seen him several times since then. I saw 
him in Hay and again saw him 1n October at this 
time to get a final appraisal of the appearance of 
the finger. He has 100\ function of the finger. 
He 1s doing some carpenter wor k , part time I guess, 
as he describes it. Also some cement wor k and this 
scar does not i nterfere with his work. This is the 
right index finger. There i s still the ridge 1n 
the nail which will be the r e with no functional 
disability at all. He still has some elevation of 
the former keloid scar, which of course, the scar 
will be permanent. However , there is no functional 
disability to this finger. 

or. Trafton indicated that claimant should be off wor k for four 
weeks following the above mentioned oper ative procedure. A 
review of the doctor "s notes reveals that claimant was released 
to return to work on January 21, 1980 and that claimant had no 
permanent disability at that time . 

APPLICABLE LAW 

Iowa Code section 85.3(1) provides: "Every employer •.. shall 
provide, secure, and pay compensat1on •.• for any and all personal 
injuries sustained by an employee arising out of and 1n the 
course of employment •..• • 

Iowa Code section 85.61(6) provides: 

The words "personal injury arising out of and in 
the course of the employment• shall include injuries 
to employees whose services are be i ng performed on, 
in, or about the premises which are occupied, used, 
or controlled by the employer , and also injuries to 
those who are engaged elsewhere 1n places where 
their employer's business requires their presence 
and subjects them to dangers 1nc1dent to the 
business. 

In order to receive compensation for an injury, an employee 
must establish that the injury arose out of and in the course of 
employment. Crowe v. DeSoto Consolidated School Dist., 246 Iowa 
402, 68 N. W.2d 63 (1955). Both cond1t1ons must exist. Id. at 
405. The words "arising out of• suggest a causal relat1orish1p 
between the employment and the injury . .!l!· at 406. 

An injury "arises out of" the employment when a causal 
connection between the conditions under which the work was 
performed and the resulting injury i s established, i.e., 1t must 
be performed and the resulting injury is established, i.e., it 
must be determined whether the injury followed as a natural 
incident of the work. Musselman v. Central Telephone Co., 261 
Iowa 352, 154 N. W.2d 128 (1967) . 

The words "in the course of• related to time, place and 
circumstances of the injury. McCl ure v. Union County, e t al . , 
Counties, 188 N. W.2d 283 (Iowa 1971). An injury occurs " in the 
course of• employment when it 1s within the period o f employment 
at a place where the employee may be performing his duties and 
while he 1s fulfilling those duties or engaged in doing something 
incidental thereto. Id. at 287. 

Claimants have the burden of proof. Lindahl v. L. O. Boggs, 
236 Iowa 296, 18 N.W.2d 607. With respect to the course of the 
employment, "the test is whether the employee was doing what a 
person so employed may reasonably do within the time of the 
employment and at a place he may reasonably be during that time. • 
Buehner v. Bauptly , 161 N.W.2d 170 (Iowa 1968). Further, at 
172 , the op1n1on states, "it 1s sometimes a thin line which 
divides a finding that the ultimate act i t self is prohibited 
from one that the act was proper and was mere l y performed 
contrary to instructions. • See also Stahle v . Holtzen Bomes, 
33rd Report of the Iowa Industrial Commiss i oner, p. 157 (197 8), 
and Larson on Workmen's Compensation, Vol. lA pp. 6-22 through 
6-26. 

The Supreme Court of Iowa in Bushing v. Iowa Railwa y and 
Light Company, 208 Iowa 1010, 1017 , 226 N. W. 719 (1929) stated 
that 1 (i)t is not, in any sense, controlling that an employee, 
during the hours of his employment, happened to be a short 
distance from the actual situs of his wor k . In other words, the 
Compensation Act does not contemplate that an employee may not 
momentarily step outside of the circumference of his working 
place.• The employee's departure from the_ usual place of 
employment must amount to an abandonment of employment or be an 
act wholly foreign to his usual work . Crowe, 246 Iowa 402, 68 N.W.2d 

Section 85.16 states in part: 

No compensation under this chapter shall be allowed 
for an injury caused: 

2. When intoxication of the employee was the 
proximate cause of the injury. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of December 29, 1979 is causally 

63. 
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related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. ~._Q. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d l67 (l960 . 

ANALYSIS 

Prior to an analysis of the issues presented by the parties 
it is necessary foe the undersigned to indicate that he finds 
that both claimant and Hr. Longo were less than totally candid 
at the time of hearing. However, Mc. LOngo's version of events 
is supported by the greater weight of evidence. 

Claimant has met his burden in proving he was defendant's 
employee at the time of injury. Although in his testimony Mr. 
Longo indicated he did not hire claimant, the sceater weight of 
evidence does indicate that claimant was working for defendant 
and defendant intended to pay claimant for that work. This is 
further supported by Hr. LOngo's own testimony that he instructed 
claimant as to what his duties were and that claimant worked 
three days. Claimant would not have had any duties unless he 
was an employee or an independent contractor and no argument was 
made that claimant fit within the second category. 

The greater weight of evidence indicates that claimant's 
duties only consisted of washing dishes. The question then 
arises as to whether claimant's use of the meat slicer in order 
to make a sandwich was such a deviation from his employment as 
to amount to an abandonment of that employment. 

The greater weight of evidence discloses that defendant 
allowed its employee's to eat while working and provided the 
food which they were to eat. Although a sign was posted re
stricting the operation of machines to authorized personnel only 
it is not inconceivable that claimant thought he was authorized 
to use the equipment because he was in fact working for defendant. 
Claimant was allowed to eat on the job but apparently went about 
getting his snack the wrong way. Claimant's deviation did not 
amount to abandonment from his employment. 

Although defendant raised the question of intoxication they 
failed to prove that claimant was in fact intoxicated or that 
his intoxication was the proximate cause of his injury. 

Claimant has failed to meet his burden in showing he has any 
permanent functional impairment as a result of his injury. The 
reports of or. Trafton as well as a view by the undersigned 
support such a holding. 

Claimant has met his burden in proving he is entitled to 
some temporary total disability benefits. Claimant was unable 
to work from the date of his injury, January 5, 1980, until he 
was released by Dr. Trafton on January 31, 1980. The report of 
or. Trafton also revealed that claimant would need four weeks to 
recuperate from his corrective surgery in April 1982. 

FINDINGS OP PACT ANO CONCLUSIONS OF LAW 

WHEREFORE, based on the evidence presented and the principles 
of law previously stated, the following findings of fact and 
conclusions of law are made: 

FINDING 1. On January 5, 1980 claimant was injured while 
working for defendant. 

FINDING 2. At the time of his injury claimant was working as a 
dishwasher. 

FINDING 3. Defendant's employees were allowed to eat while on 
the )Ob and defendant provided the food. 

FINDING 4. Claimant was injured while making a sandwich for 
himself. 

FINDING 5. Claimant had not been given authority to use the 
machine on which he was injured. 

FINDING 6. Claimant's use of the meat slicer was not such a 
deviation as to be an abandonment of his employment. 

CONCLUSION A. Claimant received an inJury arising out of and in 
the course of his employment with defendant. 

FINDING 7. At the time of his injury claimant was not intoxicated. 

FINDING 8. Claimant has no permanent functional impairment as a 
result of his injury. 

CONCLUSION B. Claimant failed to show he is entitled to any 
permanent partial disability benefits. 

FINDING 9. Claimant was unable to work from January 5, 1980 
until January 31, 1980 and from April 15, 1982 until Hay 13, 
1982. 

THEREFORE, defendant is to pay unto cla1mant eight (8) weeks 
of temporary total disability benefits at a rate of seventy-four 
dollars ($74) per week. 

Defendant is also to reimburse claimant for the following 
medical expenses: 

Mercy Hospital 
Cogley Clinic 
Medical Anesthesia Associates, P.C. 

$970.97 
351.00 
168.00 

Accrued benefits are to be paid in a lump sum together with 
statutory interest at the rate of ten (10) percent per year 
pursuant to section 85.30, Code of Iowa, as amended. 

Costs are taxed to defendant pursuant to Industrial Commissioner 
Rule 500-4.33. 

Defendant shall file a final report upon payment of this 
award. 

Signed and filed this 31st day of March, 1983. 

No Appeal 
DAVIDE. LINQUIST 
DEPUTY INDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA INDUSTRIAL COMM ISSIONER 

REGINAE. FORNEY, 

Claimant, 

vs. 

GLENWOOD STATE HOSPITAL 
SCHOOL, 

Employer, 

and 

STATE OP IOWA, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

Pile No. 662323 

A R B I T R A T I O N 

DECISION 

This is a proceeding in arbitration brought by Regina E. 
Forney, claimant, against Glenwood State Hospital School, 
employer, and the State of Iowa, defendants, to recover benefits 
under the Iowa Workers' Compensation Act for an injury allegedly 
arising out of and in the course of her employment on December 21, 
1980. It came on for hearing on November 23, 1982 at the 
Pottawattamie County Courthouse in Council Bluffs, Iowa. It was 
considered fully submitted at that time. 

The industrial commissioner's file shows a first report of 
injury received March 26, 1981. No other filings have been made. 

The parties stipulated the rate in the event of an award 
would be $130.24, that the time off work was from December 21, 
1980 through February 22, 1981; and that the medical expenses 
were fair and reasonable. 

The record in this matter consists of the testimony of 
claimant, Kendall Forney and Irving J. Hanssmann, H.D.; claim
ant's exhibit la, a history and physical dated December 23, 
1980; claimant's exhibit lb, a discharge summary dated January 20, 
1981; claimant's exhibit le, an operative report from R. o. Schultz, 
H.D.; claimant's exhibit ld, an operative report from J. W. 
Monson, H.O.; claimant's exhibit le, a pathology report dated 
January 10, 1981; claimant's exhibit lf, e pathology report 
dated January 13, 1981; claimant's exhibit 2, a letter from 
Gerald J. Langdon, H.D., dated May 8, 1981; claimant's exhibit 3, 
a report from John o. Roehrs, H.O., dated Karch 30, 1981 and a 
report dated January 22, 1981; claimant's exhibit 4, letters 
from or. Monson dated Karch 23, 1982 and January 27, 1981; 
claimant's exhibit S, a bill from Archbishop Bergan Mercy 
Hospital; claimant's exhibit 6, a bill from Radiology Consultants, 
Inc.; claimant's exhibit 7, a statement from Diagnostic Associ-
ates, Inc.; claimant's exhibit 8, a statement from or. Roehrs; 
~ldimant's exhibit 9, a statement from Dr. Schultz; claimant's 
~xhibit 10, a statement from or. Monson; claimant's exhibit 12a, 
the deposition of claimant; claimant's exhibit 12b, the depo-
sition of or. Langdon; claimant's exhibit 12c, the deposition of 
or. Roehrs; claimant's exhibit 12d, the deposition of or. Monson; 
claimant's exhibit 12e, the deposition of Jerome Charles Tanous, M.O.; 
claimant's exhibit 13, a statement of recovery by claimant in 
her suit against Or. McDonald; defendants' •xhibit A, the 
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records from claimant's hospitalization of December 23, 1980; 
defendants' exhibit B, records from her hospital admission of 
October 16, 1979: defendants' exhibit C, a job description for a 
nurse; defendants' exhibit D, a Job description for a nurse 
clinician: defendants' exhibit E, a job description for a 
treatment project supervisor: defendants' exhibit F, a record of 
claimant's jobs and salaries; defendants' exhibit G, claimant's 
employment physical; defendants' exhibit H, an accident report; 
defendants' exhibit I, a letter from Duane D. Warden, H.D., 
dated July 27, 1979; defendants' exhibit J, a letter from 
claimant dated November 8, 1979; defendants' exhibit K, attend
ance records from defendant employer; defendants' exhibit L, a 
resignation report; defendants' exhibit H, an application for 
reinstatement; defendants' e xhibit N, various employment appli
cations: defendants' e xhibit O, a To Whom It May Concern letter 
from claimant; defendants' exhibit P, a letter from Dr. Banssmann 
dated May 7, 1981 with accompanying e xhibits; defendants' 
exhibit R, the deposition of Paymond G. McDonald, M.D.; and 
defendants ' e xhibit S, the deposition of Duane D. warden, M.D. 
The par t ies made closing arguments at the time of hearing. 
Defendants' objection to deposition summaries is sustained and 
those were not consider ed. The second ground for defendants' 
objection to exhibits 2, 3 and 4 was weighed in evaluating that 
evidence as were the obJections to exhibits 12 and 13. 

ISSUES 

The issues in this matter are whether or not claimant had an 
injury arising out of and in the course of her employment; 
whether or not claimant has a disability which is related to her 
injury; whether or not claimant is entitled to healing period 
and permanent partial disability benefits; and whether or not 
Iowa Code s~ction 85.20 has applicability here . 

STATEMENT OF THE CASE 

Thirty year old married claimant, mother of two sons, is a 
high school graduate. She is a registered nurse with additional 
training . Her only work outside the nursing field occurred in 
1970 for a plastics manufacturer. 

She recounted her nursing experience as follows: Her first 
job was on a surgical unit. Later she moved to a medical unit. 
She was unaware of exp~sure to tuberculosis in either area. She 
then worked in a hospital where she was involved in all aspects 
of nursing including care for a terminally ill patient with 
tuberculosis in approxi mately 1976. Her duties with that 
patient consisted of suctioning, bathing, starting IV's and 
caring for urinary and bowel needs. Claimant had skin tests and 
chest x-rays subsequent to this exposure. She believes they 
were normal . Rer family moved to Minnesota where she became a 
staff nurse. She had vague recollections of someone's having 
tuberculosis, but she was unable to remember specifics, and she 
was not involved in one to one contact. 

She commenced work for defendant in January 1979. Rer 
duties consisted of caring for the patients' daily med i cal needs. 
She left her employment in October 1979 because of a pregnancy. 
Ber child was born on October 17, 1979. She returned to work 
and worked until December 22, 1980 when she was hospitalized 
with severe abdominal pain. She testified: 

A .... it was right after the delivery and after 
the section I had some minor, minor abdominal pain, 
and I just attributed that to nerves, taking care 
of two kids, and just kind of threw it off, and it 
was like November that the abdominal pain started 
becoming severe. 

O. How long after the surgery was it that you had 
some abdominal pains? 

A. Abdominal pains, probably two, three months 
later. 

o. You're talking now about the first of the year? 

A. Uh-huh, and see I had had discomfort from the 
abdominal surgery prior to that, so, you know, I 
had had a little bit ever since the surgery, 'cuz, 
you know, I had the abdominal incision and that was 
a little bi t painful, but as far as the internal 
feeling of something wrong, it was the first of the 
year somewhere. 

Q. Can you give any more description othPr than 
just abdonimal pains? 

A. ~ell, i t was somewhere in the abdomen and it 
was Just k ind of, I don't know, just a discomfort, 
it just felt li ke a nerve-type thing, is what I 
at tri buted it to, and I'd go to bed and then the 
next morning it would be okay to start out with. 

O. Did you ever consult with your doctor about 
those? 

A. No. 

Q. How long did those continue? 

A. Until November when they got real severe. 

o. So you were having them gradually from that 
time on? 

A. 

Q. 

A. 

o. 
you 

Uh-huh. 

Did you ever take any medicine for them? 

No. 

In other words they were not severe enough that 
took even aspirin or anything like that? 

A. No, 'cuz I'm not a big one to take medicine. 
No, I didn't. 

Q. Usually your experience would be they would go 
away overnight? 

A. Uh-huh? 

Q. And they'd come back the next day? 

A. It wasn't always every day, it was here and 
there and Just kind of random until November when 
It started g~tting consistent. 

o. If I understand then in November, are you 
saying in November they started getting more severe 
and more constant? 

A. Both. 

o. And you went back to Dr. Warden at that time, 
is that right? 

A. Uh-huh, because I didn't know what the problem 
was. I thought it might be a gynecological problem 
so~ewhere, so I went to him. 

Dr. Warden gave her medication which did not work. Later 
she was admitted to the hosp,tal by Or. Langdon. Care also was 
provided by a surgeon and a pulmonary specialist. Chest x-rays 
were done and it was thought she had tuberculosis . A skin test 
was negative. Claimant reported that her doctors spent some 
time deciding what to do. Surgery was performed on January 9, 
1981. 

Following her release from the hospital claimant continued 
to have abdominal pain and diarrhea as often as eight times a 
day and through the night. She suffered fatigue and loss of • 
strength and weight. She went back to work on February n, ·1991 
and returned to teaching CPP, but she said that she was not as 
active a s usual as she used to get down and work very closely 
with students when she showed compression and ventilation using 
a mannequin and as she was a strict teacher. She claimed that 
she was weak and tired easily. She also was embarrassed by 
having to leave the room because of the diarrhea. 

She stated that one of her physicians 
was related to her medicine. Her current 
drugs for tuberculosis and for diarrhea. 
that a valve replacement may be needed at 

thought her diarrhea 
medications include 
It is her understanding 
some future time. 

Claimant asserted that her strength did not return and that 
lack of strength to lift and to manuever is a restriction on her 
abi l ity to do her work which is currently in positioning therapy. 
She also is concerned about her capacity for handling stress. 
She continues to have diarrhea about four times a day. She 
reported that she has been given promotions, that she had not 
had complaints about her work and that she has not had assistance 
in completion of her work. She has not sought other employment. 

She denied any family history of tuberculosis or positive 
skin tests. She admitted that she had not been exposed to 
active cases of tuberculosis on her job and that none of the 
residents had evidenced symptoms, but she said that some of her 
patients had tuberculosis in their histories. She was unable to 
think of specific patients and she acknowledged her information 
was hearsay. After her assignment to staff development training 
in February 1980 she was not working with residents on a regular 
basis. Her contact with the terminally ill patient occurred in 
1976 and covered six hour periods for three to five days. 

Claimant and her spouse sued Dr. McDonald, a radiologist, 
because her tuberculosis was not discovered when her child was 
born in 1979. They recovered. Defendants herein were not 
consulted regarding the settlement. Some medical expenses have 
been paid by Blue Cross and Blue Shield. 

Claimant's spouse of eleven years, Kendall Forney, who is a 
special education instructor for defendant employer, testified 
that prior to claimant's contracting tuberculosis there were no 
restrictions on her abilities to do her household duti~s or to 
work as a nurse. He said that post-surgery she was bedfast. He 
observed that she is practically normal now: but she is weaker, 
sleeps more, has lost weight and evidences a changed disposition 
which he attributed to constant bowel movements. 

Although his contacts with her at work are infrequent, he 
reported that he has taken the CPP course taught by his wife. 

Exhibits offered by defendants provide a job description for 
a nurse, for a nurse clinician and for a treatment project 
supervisor. Record~ ndicate claimant was employed as a nurse 
on January 5, 1979 dt a biweekly salary of $484. In 1981 she 
was promoted to a nurse clinician with a biweekly salary of $591.20. 
In March 1982 she became a treatment proJect supervisor with an 
inc reased salary. Following a cost of living increase in July 
s he was earning $724.80 every two weeks. 

On July 27, 1979 Dr. Warden wrote a To Whom It Hay Concern 
letter stating that as claimant was having false labor she 
should commence working only half-time. Claimant herself wrote 
a To Whom It May Concern letter dated September 5, 1979 stating 
she would like to take maternity leave as of September 28, 1979. 
A second letter was written November 8, 1979 giving the effective 
date of her resignation as December 15, 1979. 

Medical records show claimant was admitted to the hospital 
on October 16, 1979. Her history was recorded as a pregnancy 
without complications. She had a previous Caesarean section and 
a paralytic ileus postpartum. Rer lungs were clear to percussion 
and auscultation. A report of an x-ray read on that date 
states: "There is a small area of impaired aeration in the 
apical segment of the right upper lobe; this probably represents 
scarring, or may even represent the density of chest wall soft 
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tissues. I doubt if there is an acute process. The heart has a 
normal size." 

A Caesarean section wa s done on October 17, 1979. 

Duane D. Warden, M.D., board certified obstetrician and 
gynecologist, testified that he relies on the radiologist to 
read and to interpret x-rays he orders as a screening process in 
nonsymptomatic patients. Be said that chest x-rays are a 
routine of the hospital. Dr. Warden stated that if pathology 
were found, the radiologist would recommend further procedures 
deemed necessary for establishing a diagnosis. Be would an
ticipate a call from the radiologist if something were wrong . 

Dr. Warden first saw claimant on April 4, 1979 . Re inter
preted the radiologist's report from the time of claimant's 
delivery as telling him that claimant had a previous process in 
her chest that was not acute at the time. He read nothing in 
the report which suggested to him another x-ray should be 
ordered. 

On December 23, 1980 claimant was hospitalized with lower 
abdominal pain of one month's duration, decreased appetite and 
weight loss. Vomiting and increased pain had developed on the 
day of admission. 

A sputum specimen collected January 1, 1981 grew acid fast 
bacilli. Bronchial and gastric washings and sputum samples 
eventually grew mycobactPrium tuberculosis. On January 2, 1981 
a bronchoscope and brush biopsy were done. Findings were normal 
with the exception of an erythematous and slightly friable 
mucosa involving the right upper lobe bronchus. Spirometry and 
3tatic lun~ ✓ >lJm•s were done January 7, 1981 and were pronounced 
normal. 

On January 9, 1981 a portion of the small bowel was resected 
and the ileocecal valve was excised. The pathology report 
contained a diagnosis of tuberculosis ileocolitis. 

Gerald Joseph Langdon, M.D., general internist, described 
persons with potential for tuberculosis as being those who are 
run down or indigent or in poor health or those who work in 
particular environments such as the Salvation Army, state 
hospitals or prisons. He stated that it is possible to contract 
tuberculosis from a small inoculum. 

He first saw claimant on December 22, 1980 with complaints 
of pain on her lower right side of about one month's duration, 
weight loss and general fatigue. She was admitted to the 
hospital the following day. 

Routine initial studies were ordered including a chest x-ray 
which showed an active granulomatosis infection in the apex of 
the right lung. Treatment of a delaying nature was undertaken 
while the physicians attempted to reach a more accurate charac
terization of claimant's problem. After specimens were taken, 
it was Oec10ed to do a b~oncho~cop~ with brushings. Sarcoid or 
a nonspecific inflammatory condition of the lungs and lymph 
nodes was given consideration. vasculitis or an inflammation of 
the blood vessels also was considered. When the bronchoscope 
Initially failed to turn up anything, an open lung biopsy was 
scheduled. That procedure was cancelled when positive results 
were obtained from one of the cultures. 

Although he had looked at the chest film, he claimed it is 
his practice to rely on the exp~rtlse of the radiologist. 

Dr. Langdon last saw claimant on February 3, 1981 at which 
time she was on INB, Enthambutal and Prednlsone. Dr. Roehrs was 
designated for a follow-up. Dr. Langdon did not assess any 
permanent partial disability as he considered claimant's illness 
a curable infectious disease. 

John w. Monson, M.D., b~ard certified general surgeon with a 
subspeciality in peripheral vascular surgery, first saw claimant 
whom he recalled on December 24, 1980 at the request of Dr. 
Heffron. After examining her and reviewing her x-rays he 
suspected tuberculosis lleocolitis and bowel obstruction, 
secondary to tuberculosis. In arriving at this diagnosis he 
considered a tuberculosis cavity in the right upper quadrant of 
the right upper segment of the right upper lobe coupled with the 
idea of an obstruction and a firm mass in the right lower 
quadrant. As he felt strongly claimant's problem was tuberculosis 
ileocolitis, he proposed treating her conservatively, repeating 
x-rays and monitoring distension of the bowel. Claimant was 
started on antituberculant therapy. Subsequently, gastic 
washing, urine and sputum were checked for acid fast bacilli in 
an attempt to confirm what was seen on x-rays. The bronchoscope 
did not obtain any acid fast organisms. 

Dr. Monson asserted that the radiologist was definite in 
telling him that tuberculosis was present on the films taken on 
December 23, 1980. Be had also reviewed x-rays from the year 
before which he said showed a lesion in the right upper lobe. 
The surgeon stated that claimant had t~berculosis in October 
1979. Re thought there was some progression of the lesion 
between October 1979 and December 1980. He did not Interpret 
the report of impaired aeration in the apical segment of the 
right upper lobe as representing a not abnormal. He character
ized impaired aeration as a lack of air going in or out and 
infiltration as a disease process mingling into the parenchym of 
the lung. Atelectasis and pneumonia produce impaired aeration 
and infiltration. Tuberculosis or cancer would also be concerns. 
Be thought impaired aeration and infiltration would prompt 
investigation. 

The surgeon described tuberculosis as both chronic and 
acute--chronic when there is no active disease process present 
and acute when the tuberculosis "bugs• are active. As to 
whether or not x-rays could be used to assess a chronic or acute 
state, he said that it is difficult to tell with a scarred down 
lesion, but that an old Infiltrate filling an upper lobe would 
be acute. Be acknowledged a stage of tuberculosis at which 
there are no clinical findings, infiltration or shadow on the 
lung. He explained the ~anner in which tuberculosis is trans-

mitted from the lungs to the bowel thusly: 

The patient coughs up the active organisms and then 
s wallows them, and they transgress to the stomach 
and arrive at the ileum where they're held up, so 
to speak. And most organisms, tuberculosis organisms, 
are prooa01y k illea or aestroyea Dy tne acia in tne 
stomach. But a few of them can get to the small 
bowel. And in the small bowel, the body has no 
protection, so they invade the wa ll of the bowel 
and then produced the colitis or the invasion. 

Dr. Monson released claimant to return to work on February 23, 
B8l. 

Regarding claimant's future he said tha t If she continued to 
be bothered by diarrhea, she should have a reoperation with 
excision of the terminal ileum or anastomosis of part of her 
colon. The surgeon testified that claimant has lost some of the 
absorptive surface of the small bowel and could have diarrhea. 
Re rated claimant's permanent disability at twenty to t wenty
five percent apparently based on both t he small bowel and the 
lung. 

In a letter dated March 23, 1982 Dr. Honson expressed the 
feeling that claimant contracted tuberculosis while working for 
defendant employer. In response to a letter from defendants' 
counsel, however, he answered ft no• to the ouestion of whether 
claimant had contact wi th an active case of TB. Re acknowledged 
that he had conducted no investigations into the circumstances 
at the school. Be was unable to state with medical certainty 
whether there was any relationship between contact claimant 
claimed in 1979 and her hospitalization. 

John D. Roehrs, M.D., internist with a subspecialty in 
pulmonary disease, testified that he saw claimant at the request 
of Dr. Langdon who told him there was difficulty with claimant's 
diagnosis. Dr. Roehrs ordered blood gasses and pulmonary 
function tests to establish the state of oxygenation and venti
lation of claimant. Be examined the claimant, looked at t wo of 
her smears and reviewed the chest x-rays. On examination he 
heard a diminution of sounds in the right upper zone of the lung 
and a few rales. This finding suggested such things as bacterial 
pneumonia, tuberculosis, histoplasmosis, fungal disease or a 
neoplasm. The doctor was questioned about the incidence of 
tuberculosis in someone like claimant . Be responded: 

If you take an Iowa female from a small town and 
know that -- that's the only informatin you have 
about her, the incidence of TB is very low. When 
you add on, this is a nurse who works in a state TB 
-- or in a state school, your incidence of -- or 
your index of suspicion would go much higher. And 
if you add on the fact that she had been recently 
pregnant, with that x-ray, the index of suspicion 
goes even higher, because tuberculosis has a 
notorious h8bit of rPACtiv3ting around around the 
time of the end of pregnancy. 

More specifically, he said that tuberculosis ls a chronic 
disease that can reactivate 

(a)round the perinatal period. Now, it can -- you 
can get your infection when you are pregnant and it 
will smolder and the term reactivation would not be 
appropriate but progress would be appropriate. So 
if you -- say, for example, you had your tubercu
losis , Initial contact when you were five years old 
and you got pregnant at age t wenty, the incidence 
of reactivation would be higher toward the end of 
pregnancy and that would be a case of reactivation. 

He thought the x-ray at the time of claimant's hospitalization 
definitely showed tuberculosis as infiltrate was present in the 
upper zone of the lung and in the posterior aspect. He was 
unable to say if an acute or chronic process was represen t ed. 
Re thought there had been progression from the previous film 
with an Increase in the size of the infil t rate and a slight 
increase in density, He did not feel Or. McDonald's report red 
flagged an abnormal condition. or. Roehrs agreed that the 
diagnosis of tuberculosis cannot be established conclusively 
from x-rays alone. It was his opinion that CT scans are not 
sensitive in picking up the disease. 

An open lung biopsy was proposed for diagnostic purposes. 
Dr. Roehrs reported he began to fear an arteritis which would 
require a different sort of therapy from that claimant was 
undergoing. However, acid fast bacilli were found and tubercu
losis was confirmed. After her operation claimant was placed on 
drug therapy including Prednisone which was used in an attempt 
to reduce the recurrence of abdominal trouble and constrictive 
per icarditis. 

When claimant was seen February J, 1981 her Prednisone was 
reduced. In April claimant told the physician of trouble with 
diarrhea. That problem persisted on later vlsita and Dr. Roehr's 
Impression remained diarrhea of undetermined etiology. Dr. 
Roehrs indicated that had the diagnosis of mycobacterlum tubercu
losis been established In 1979, there would have been no pro
gression to the small bowel: no weight loss; no hospitalization: 
no surgery; no diarrhea, assuming the later is attributable to 
the surgery; and less permanent destruction of lung tissue. 

On January 22, 1981 Dr. Roehrs stated in a To Whom It May 
Concern letter: 

Because of the social and family situation of the 
patient, the circumstances around her employment at 
the state school in Iowa make it likely that she 
contracted her tuberculosis while an employee at 
the state school In Iowa. It is our opinion that 
the likelyhood (sic) of this occurence (sic) ls 
upwards from 90\. We believe that this should be 
considered a workman's compensation case.• 

,. . 
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In a subseQuent letter dated March 30, 1980 Dr, Roehrs wrote 
to defendants' counsel: 

She [claimant) most likely had her initial primary 
contact while employed at the state school as there 
1s always a clustering of subacute and chronic 
cases of TB at institutions like this and other 
state institutions such as prisons. 

I have no historical evidence of any contact 
with active TB by Hrs. Forney. 

Dr. Roehrs proclaimed claimant's prognosis •excellent• and 
foresaw no permanent or partial disability as a result of her 
illness or surgery. The doctor stated that claimant's pulmonary 
function is normal, but she has a damaged lung and bowel with 
plus minus five percent of her lung being affected, 

Irving J. Banssmann, M.D, staff physician at Glenwood State 
Hospital-School for over eight years and a practicing internist 
for more than thirty-five years, testified to duties including 
medical care of the residents and employee examinations. The 
institution maintains a committee on infection control of which 
the doctor is chairperson, The purposes of that group are to 
control and monitor infections, to detect the origin of in
fections and to prevent epidemics. An infection control policy 
provided by the doctor shows that infections are to be recorded 
by the nurse epidemiologist and reported to the state health 
departn,ent. 

Dr. Hanssmann explained that tuberculosis is an infection 
contracted by exposure to a person who has the disease. The 
usual contact would be through droplets coughed up or spit out 
by the infected person. The person transferring the disease 
must have an active case. Re wrote in his letter that •a long 
period of exposure on a limited level [may) make up for the lack 
of any specific intimate exposure.• 

Be described reinfection tuberculosis as a situation 1n 
which a person has the disease, but it is stopped. The lesion 
heals. Later It may be reactivated by such things as old age, 
malnutrition or lowered resistance. The doctor agreed that 
pregnancy and particularly a difficult pregnancy could stir up 
an old lesion. Although he had first said he was not able to 
say where within the period of pregnancy a person might be more 
susceptible to the flare-up of an old lesion, he thought it 
might possibly be near the end. 

The physician stated that he and the infection control 
committee had investigated claimant's case in an attempt to 
locate the source of disease and were unable to find any case 
from which claimant's might have originated. The search found 
no resident or employee with tuberculosis. The doctor reported 
in a letter to defendants' counsel dated Hay 7, 1981 that the 
committee had not invest1gat~d any cases of chronic disease 
since 1978. Although it was apparently thought that claimant 
had contact with a Pat Walker who had tuberculosis, Dr. Hanssmann 
was later "dubious• about Walker's having the disease. The 
doctor wrote that "the patient [Walker) either never did have 
tuberculosis or certainly was cured of 1t as far as infection or 
contagion goes by the date of January 6, 1978 .... • 

A letter from woo Phee, H.D., to the department of health 
dated January 24, 1978, relates to Patrick walker who was 
hospitalized in the fall of 1976 with an empyema on the right. 
Although cultures were negative, sputum samples showed an acid 
fast organism on smear. Walker was given antituberculin therapy. 
A tuberculin test on August 23, 1977 was negative. In January 
1978 he had no chest disease or changes suggestive of tubPrcu
losis and his therapy was discontinued. 

An August 9, 1978 history of Walker reports his treatment 
for aspiration pneumonia followed by empyrma in October 1976 
with a possible pulmonary abscess. 

Walker's treatment after January 1, 1979 includes no mention 
of respiratory problems. He was given pneumovax on Karch 9, 
1979. A tuberculin test in August 1979 was negative. Chest 
x-rays the following year were negative for pulmonary infiltrates. 

In response to a hypothetical question regarding the cause 
of claimant's tuberculosis, Dr. Hanssmann said that no active 
case was found in the institution which could have caused the 
infection. He acknowledged that claimant's exposure in Missouri 
would be a possible cause and that there was a •good possibility• 
that an old lesion was reactivated by claimant's pregnancy. 

Jerome Ch~rlPs Tanous, M.D., board certified radiologist, 
testified that the x-ray taken at the time of childbirth showed 
an area of infiltration of the right upper lung field which was 
less extensive and less developed than that seen on later films. 
The infiltrate meant alveolar or air space disease, but not 
necessarily tuberculosis. The area might also be an artifact. 
He stated that his report might say "it's probably an infiltrate 
most likely of an inflammatory nature, possibly infectious in 
origin.• Later he testified he would dictate: "I'd say the 
heart is normal in size and configuration, the left lung is 
~lear, there is a hazy poorly defined ar~a of increased density 
in the right upper lung field, perhaps an apical lordotic view 
or r~peat film would be helpful for further evaluation,• While 
the doctor thought there could be an acute process, he did not 
think the location alone would be indicative of an acute process. 

It was the doctor's opinion that tuberculosis could not be 
diagnosed from an x-ray, but it could be suggested as a likely 
possibility. Although scarring is usually an indication of 
healing, the doctor said that 

[i)n tuberculosis it is not at all uncommon to be 
able to culture or grow tuberculosis organisms from 
scar tissue. 

The fact that there ls scarring in tuberculosis 
does not indicate cure, it could mean it's an old 
or chronic process, perhaps of many years duration. 

Paymond G. McDonald, K.D., board certified radiologist and 
nuclear medicine specialist, testified that the procedure used 
in x-ray is for the requisition to come in, an entry to be made 
in the log and a card to be typed. Surgery studies are donP 
first. The radiologist looks for something acute which mtght 
create problems for the anesthesiologist. 

The doctor was Questioned about the relationships among 
pregnancy, tuberculosis and x-rays: 

O, B~ing aware that Pegina Porney was present and 
that she was admitted to the hospital for a •c• 
section, would that cause you to be particularly 
interested to b~ looking for anything specific 1n 'a 
ch~st x-ray? 

A. No, sir. 

0, The fact that someone is pregnant coming in for 
a •c• section, doPs that make them more susceptible 
to any type of disease that you might want to 
concern yourself pdrticularly in looking at a chest 
x-ray? 

A. Oh, gee, I don't know if I can answer that. t 
don't know that much about pregnancy. 

O, Well, what about TB, does pregnancy in any way 
enhance the chances of TB? 

A, I don't know that. I think that it was once 
perhaps ingrained in texts that it did, but I don't 
know that that's true. 

o. But I take it you are aware that there are 
certain medical opinions that have said that 
pregnancy does enhance TB, is that what you are 
telling me? 

A. Fnhances it, it may be that a person who ts 
pregnant may possibly be more susceptible. 

Dr. McDonald stated that the impaired aeration meanE that a 
portion of the lung does not have the density associated with 
air. Impaired aeration, according to the physician, has almost 
endless causes including tuberculosis. He said that his state
ment re9arding scarring meant that at one time there was an 
acute process which had healed and undergone scarring. Possible 
acute pathological processes would include viral pneumonia, 
bacterial pneumonia, a parasitic infection or histoplasmosis. 

He was unsure whether or not he might have suggested other 
x-rays; however, he claimed It would be his usual practice to 
alert someone to a problem. 

Comparing the film of 1979 with that of 1980, he pronounced 
the second showing more impairment. 

APPLICABLE LAW AND ANALYSIS 

The first issue to be resolved is whether or not claimant 
h~d an injury arising out of and in the course of her employment. 

In order to receive compen~ation for an injury, an employee 
must establish the injury arose out of and in the course of 
employment. Both conditions must exist. Crowe v. DeSoto 
Consolidated School District, 246 Iowa 402, 68-~2"63(1955). 

In the course of relates to time, place and circumstances of 
the injury. An injury occurs in the course of the employment 
when it ls within a period of employment at a place where the 
employee may be performing duties and while he is fulfilling 
those duties or engaged in doing something incidental thereto. 
McClure v. Union County, 188 N.W.2d 283, 286 (Iowa 1971). 

In addition to establishing that an injury occurred in the 
course of the employment, the claimant must also establish the 
Injury arose out of her employment. An injury "arises out of" 
the employment when a causal connection between the conditions 
und~r which the work was performed and the resulting injury 
followed as a natural incident of the work. Musselman v. 
£~~~1!.!...!~!~one Co., 261 Iowa 352, 154 N.W.2d-128 (1967). 

Preponderance of the evidence means greater weight of the 
evidence; i.e., the evidence of superior influence or efficacy. 
Bauer v. Peavell, 219 Iowa 1212, 260 N.W. 38 (1935). Claimant's 
burden ls not discharged by creating an eQuipo~se. Volk v. Inter
national Harvester Co., 252 Iowa 298, 106 N.W.2d 649 (1960). It 
is recognized that preponderance of evidence does not, however, 
depend on the number of witnesses on a given side. Pamberg v. 
Mason, 209 Iowa 474, 218 N.W. 492 (1929). 

An award of benefits cannot stand on a showing of a mere 
possibility of a causal connection between the Injury and 
claimant's employment. An award can be sustained if a causal 
connection is not only possible, but fairly probable. Nellis v. 
Ouealy, 237 Iowa 507, 21 N.W,2d 584 (1946). Questions of causal 
connection are essentially within the domain of expert testimony. 
Bradshaw v. Iowa Methodist Hospital, 251 Iowa 375, 101 N.W,2d 
167 (l960). The testimony of a medical expert may be rejected 
when the opinion is based upon an incomplete or inaccurate 
history. Musselman, 261 Iowa 352, 154 N.W.2d 128. The evidence 
must be based on more than mere speculation, conJecture and 
surmise. Burt v. John Deere Waterloo Tractor Works, 247 Iowa 
691, 73 N.W.2d 732 (1956). Expert testfmony coupled with 
nonexpert testimony is sufficient to sustain an award but does 
not compel one for "lilt ls for the finder of fact to determine 
the ultimate probative value of all the evidence.• Giere v. 
~fs£ Haugen Homes, Inc., 259 Iowa 1065, 1072-73, 146 N.W.2d 

1, _ (l966). -

Claimant acknowledges that she had close contact with a 
terminal tuberculosis patient in 1976 and she admits that she 
was not exposed to any active cases at Glenwood and that none of 
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the residents showed symptoms of tuberculosis. While the record 
does not c learly establish that claimant had contact with a Pat 
Walker, in light of the evidence presented concerning his 
medical condition, her contact with him, if any, did not produce 
the tuberculosis. 

Defendants properly point out that the causal connection 
between claimant's work at Glenwood and her tuberculosis expressed 
by Ors. Monson and Roehrs is speculative. Neither knew of 
contact with an active case at Glenwood. There is nothing in 
the re~ord to indicate that any of these e xperts, with the 
exception of Dr. Ranssmann, knew claimant had in fact been 
exposed to an active case of tuberculosis earlier in her nursing 
career . As the expressions of causation by these experts are 
based on incomplete histories and are speculative, little weight 
can be given to them. 

Dr. Hanssmann is in an excellent position as chairperson of 
the Infection Control Committee to testify to claimant's exposure 
to tuberculosis. Re asserted that an investigation at Glenwood 
had been conducted and no cases were found from which claimant 's 
case might have come. 

Dr. Roehrs, a specialist in pulmonary disease, testified 
that pregnancy, and particularly late pregnancy, can reactivate 
tuberculosis. The testimony of the other e xperts Is consistent 
i~ suggesting that tuberculosis may lie dormant for a period of 
time and be reactivated by particular conditions in a person's 
life. 

Viewing this record as a whole and following the analysis 
set out above, claimant has not carried her burden. She has not 
established by a preponderance of the evidence that the tubercu
losis which was diagnosed in January 1981 arose out of and in 
the course of her employment. 

. As this claimant has failed to carry her burden on the first 
issue, the other issues presented herein will not be discussed. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

That claimant is married and has two sons. 

That claimant is thirty years old. 

That claimant is a registered nurse who has worked in 
various aspects of nursing. 

. That claimant commenced work at Glenwood in January 1979 at 
a Job that provided daily contact wi th patients. 

That claimant delivered a child by Caesarean section on 
October 17, 1979. 

That an x-ray report at that time recorded •a small area of 
impaired aeration in the apical segment of the right upper lobe.• 

That claimant began experiencing abdominal pain in early 
1980. 

That claimant has hospitalized in December 1980. 

That claimant was given a diagnosis of tube rculosis in 
January 1981. 

That claimant had surgery on January 9, 1981 involving a 
resection of the small ·bowel and excision of the ileocecal valve 
related to the tuberculosis. 

That claimant returned to work on February 23, 1981. 

That claimant continu~s to have diarrhea. 

That clai~ant has received promotions and has not had 
complaints about her work. 

That claimant has not sought other employment. 

That claimant has never had a positive tuberculin s kin test. 

That claimant was closely involved in the care of a terminally 
ill tuberculosis patient in 1976. 

That clai~ant was not exposed to any active case of tubercu
losis at Glenwood. 

That claimant settled a claim against Dr. McDonald. 

That claimant has a permanent impairment as a result of 
tuberculosis in tha t she has lost absorptive surface in her 
small bowel and has residual scarring and impaired ventilation 
in the right lung. 

CONCLUSIONS OF LAW 

TREPEFORE, IT IS CONCLUDED: 

That claimant has failed to establish by a preponderance of 
the evidence that the tuberculosis which was diagnosed in 
January 1981 arose out of and in the course of her empl oyment. 

OPDER 

THEREFORE, IT IS OFDERED: 

That claimant take nothing from these proceedings. 

That defendants pay cos t s pursuant to Industrial Commissioner 
Rule 500-4.33 with those costs t o include only expenses incurred 
in the workers' compensation matter and not e xpenses resulting 
from claimant's suit againt Womens' Christian Association of 
Council Bluffs, I owa, and Raymond G. McDonald, M.D. 

Signed and filed this 14th day of January, 1983. 

JUDITB ANN - BIGGS 
DEPUTY INDUSTRIAL COMMI SSIONER 

BEFORE TR£ IOWA INDUSTRIAL COMM ISSIONER 

DELORES FRANCIS, 

Claimant, 

vs . 

ARLAN BARGLOFF d/b/a 
BARGLOFF ' S, 

Employe r , 

and 

IOWA KEMPER INSURANCE COMPAN Y, 

Insurance Carrier, 
Defendants. 

File No. 658503 

APPEAL 

D t C I S I O N 

STATEMENT OF THE CASE 

Claimant appeals from a proposed arbitration decision filed 
April 2, 1982 wherein claimant was den i ed death and burial 
benefits as surviving spouse of George Franris. 

The record on appeal consists of the hearing transcript 
which contains the testimony of claimant, Douglas Simons, Arlan 
Bargloff, Michael Gordon Harrington, Ellen ~athleen Wilbur, and 
Douglas w. Hansen; the deposition of claimant; claimant's 
~xhibits l through 18 inclusive (exhibit 7 consisting of exhibits 
7A through 7D0 but e xcluding 7W); defendants' exhibits A through 
Z inclusive plus exhtbits AA, BB, and CC: and the br,efs of all 
partiPs on appeal. 

ISSUES 

The issues on appeal are: 

1. Whether claimant's decedent was an employee of defendant 
employer or an independent contractor. 

2. Whether claimant's decedent, if an employee, died from 
injuries arising out of and in the course of his employment and, 
if so, the applicable rate of compensation. 

REVIEW OF THE EVIDENCE 

Claimant asserts that the decedent was an employee of 
Bargloff's and died as the result of injuries arising out of and 
in the course of his employment. The decedent, George Francis, 
died from injuries sustained in a ~otor vehicle accident on 
September 29, 1980 while enroute to wor k. It is necessary to 
review the record on appeal concerning the relationship between 
the decedent and Bargloff's in determining whether decedent's 
status was as an independent contractor or an employee. 

Alan Bargloff was the o wner of a business involved in the 
selling and construction of steel buildings and grain bins. 
Bargloff first became acquainted with decedent after seeing some 
of his work. Bargloff and the decedent negotiated extensively 
to reach agreement on a contract for services . Bargloff tPs t ified 
at hearing that the decedent demanded $10.00 per hour plus a 10 
percent surcharge for expenses. Bargloff declined this offer 
because such a salary would have been in excess to that paid to 
other employees. An oral agreement was reached, according to 
Bargloff, wherein the decedent's salary demands would be met as 
an independent contractor. An associate of decedent, Carlson, 
was to be paid $7.50 per hour. Further, Bargloff was not to 
withhold taxes or make social security payments on behalf of the 
decedent or Carlson. Bargloff testified that i t was the decedent 
that proposed an independent contractor relationship after ,.. 

• 
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salary demands could not be met. (Transcript, pp. 26-27) 

Bargloff called the decedent a "subcontractor• and paid the 
decedent out of •subcontractor• accounts as he did with others 
who did work for Bargloff's on an independent contractor basis. 
(Tr., pp. 117, 336) The decedent regularly submitted invoices 
to Bargloff for his own and Carlson's t1me and expenses while 
other workers kept time cards. (Tr., p. 48) Other workers were 
subject to withholding for taxes and social security with 
contribut1ons for unemployment paid by Bargloff's. (Defendants' 
exhibit J) Employees of Bargloff's received overtime, were 
g1ven clothing allowances, private insurance allowances, bonuses 
and free trips to conventions. The decedent received none of 
the employee benef1ts. (Tr., pp. 125-133) Bargloff test1fied 
that all of h1s 1ndependent contractors were required to supply 
their own equipment and insurance. (Tr., p. 32) The decedent 
drove his own vehicle, and supplied his own tools. What equip
ment decedent could not store at his home was kept at Bargloff's 
place of business. The decedent maintained no office or ware
house. (Tr., p. 40) Bargloff further testified that he instructed 
the decedent to secure his o wn workers' compensation insurance 
policy. (Tr., p. I 37) 

Bargloff regularly worked with a number of independent 
contractors. These included "bin-Jackers• from South Dakota (Tr., 
p. 94 ), plumbing and heating contractors (Tr., p. 101, Defendants' 
e x. D), electrical contractors (Tr., p. 103, Def. ex. E), and 
carpenters (Def. ex. B). Bargloff testified that another 
subcontractor that regularly performed work for him was a 
business known as C, L Builders. C, L was apparently organ1zed 
in 1980 by Bargloff's two salesmen, Bob Caylor and Gene Lyster 
as a personal investment. While there were outside construction 
projects, C, L provided the same subcontracting services to 
Bargloff as t he "bin-Jackers• from South Dakota. C & L ma1ntained 
lts own books and employees. C & L employees were not considered 
Bargloff's employees and did not receive the same "fr1nge• 
benefits as noted above. Caylor and Lyster maintained C & L 
dunng theH off hours from Bargloff's. (Tr., pp. 96-98) 
Bargloff testified that he exercised no control over C & Land 
received no benefits other than subcontracting services. (Tr., 
p. 146) 

The record is clear that the decedent was a highly skilled 
and proud worker. Host of his work for Bargloff's involved the 
pouring of concrete on which Butler grain bins would later be 
erected. Bargloff indicated, however, that the decedent would 
often assist in other carpentry and steel erection work side by 
side with Bargloff's employees. (Tr., p. 68) Bargloff testified 
that because of the decedent's carpentry skills, he would ask 
the decedent to do general carpentry tasks when concrete work 
ran out rather than "lay off• the decedent. (Tr., pp. 79-80) 
After the decedent was killed, Bargloff hired another independent 
contractor for concrete work. (Tr., p. 78, Def. exs. Band CJ 

Bargloff testified that the decedent either charged his 
materials to him or billed Bargloff's for them. The decedent 
would be given a job assignment by Bargloff, but decedent was 
responsible for how that assignment would be done. (Tr., p. 
352) Bargloff also considered the decedent free to enter into 
contractual arrangements wi th other people for building services. 
(Tr., pp. 144, 352) 

Bargloff indicated that during 1980 the decedent worked on 
most of Bargloff's jobs. Likewise, the record indicates most of 
the decedent's work during this period was for Bargloff's or C & L. 
Bowever,the decedent did work on the other jobs having no 
relationship to Bargloff•s or C, L. One such project was the 
construction of a house for one Lowell Hansen. The decedent 
hired C, L employees for the project and paid them directly. 
The decedent directed the project and billed Hansen directly for 
labor and expenses. No agreement existed between Hansen and C, L 
or Bargloff's. (Tr., pp. 173, 144) Additionally, the decedent 
did work for C, L under a similar arrangement as with Bargloff's. 
(Def. e xs. Y and ZJ 

Prior to 1979, the decedent was primarily self-employed. 
Until 1978, the decedent was an independent dealer of Watkins 
farm and household products. As sales for Watkins fell off, the 
decedent also offered services for the artificial insemination 
of cattle. Throughout the period, the decedent did carpentry 
jobs on the side for additional income. As his sk1ll in carpentry 
grew, so did the demand for his services. The decedent came to 
rely more heavily upon carpentry as a sourse of income. In 
1978, the decedent became an employee of a small business known 
as Professional Seed Associates or "Hellow-Dent•. Initially, 
the decedent worked as a carpenter but was later moved to a 
sales position. Apparently, the decedent became dissatisfied 
with his salary and not being able to perform carpentry jobs, so 
an agreement was struck with Bargloff's in Hay of 1979. (Tr., 
pp. 221-223) During his association with Bargloff's and C, L, 
the decedent continued to operate the Watkins dealership as well 
as performing assorted small carpentry jobs (in addition to the 
Hansen job noted above). (Tr., p. 222) 

At all times before his death, the decedent filed his tax 
returns showing himself to be a self-employed businessman and 
carpenter. Social security payments were computed on "Form SE" 
indicating a sole proprietorship. Additionally, for the years 
1976 through 1980, the decedent utilized ·schedule c• to deduct 
salaries paid to others, depreciation on equipment, supplies and 
transportation expenses. (Def. exs. P, O, R, s, and Tl Only 
dur1ng the period the decedent was employed with Professional 
Seed Associates did he receive a •w-2• or consider himself an 
employee on tax returns. It is noted that the tax return for 
1980 differs from all others not only in the respect that it was 
prepared by Attorney Hurd, but in the fact that compensation 
from Bargloff's 1s omitted from "Schedule c• although other 
compensation and deductions remain the same. It is further 
noted that Bargloff never prepared a •w-2• for the decedent. 
(Tr., p. 343) 

Finally, Michael Harrington, an employee of C & L, testified 
at hearing on behalf of the claimant. He varified the testimony 
of Bargloff by stating C & L was independent of Bargloff's, that 
the employees of the two companies were treated separately and 

that the decedent was not treated as an employee of Bargloff's 
or C & L. (Tr., pp. 180-182) Harrington testified that the 
decedent and C & L employees were open about their pay and 
varying relationships with C & Land Bargloff's. (Tr., pp. 184-
185) The witness also stated that while most of the decedent's 
jobs were with Bargloff's o r C & L, the decedent considered 
himself to be a highly skilled worker and to be self-employed. 
(Tr. , pp. 19 5-19 6 J 

APPLICABLE LAW 

An employee is entitled to compensation for any and all 
personal injuries which arise out of and in the course of the 
employment. Iowa Code section 85.3(1). 

Iowa Code section 85.61(2) and section 85.61(3)(b) states: 

2. •worker• or "employee" means a person who has 
entered into the employment of , or works under 
contract of service, express or implied, or appren
ticeship, for any employer, every e x~cutive officer 
elected or appointed and empowered under and in 
accordance with the chapter and bylaws of a corpora
tion, Including a person holding an official 
position , or standing in a representative capacity 
of the employer, and including officials elected or 
appointed by the state, counties, school districts, 
area education agencies, municipal corporations, or 
cities under any form of government, and including 
members of the Iowa highway safety patrol and 
conservation officers, except as hereinafter 
specified. 

•workman• or "employee" shall include an inmate 
as defined in section 85.59. 

3. The following persons shall not be deemed 
"workers" or "employees": 

• • • 
b. An independent contractor. 

The Iowa Supreme Court stated in Nelson v. Cities Service 
011 Co., 259 Iowa 1209, 1213, 146 N.W.2d 261 (1967): 

This court has consistently held lt is a claimant's 
duty to prove by a preponderance of the evidence he 
or his decedent was a workman or employee within 
the meaning of the law, and he or his decedent 
received an injury which arose out of and in the 
course of employment. See sect1on 85.61, Code, 
196 2. 

And, 1f a compensation claimant establishes a 
prima facie case the burden is then upon defendant 
to go forward with the ~vidence and overcome or 
rebut the case made by claimant. He must also 
establish by a preponderance of the evidence any 
pleaded affirmative defense or bar to compensation. 
(Citations omitted.) 

Given the above, the court set forth its latest standard for 
determining an employer-employee relationship in Caterp1ller 
Tractor Co. v. Shook, 313 N.W.2d 503 (Iowa 1981). The court 
stated 1n part: 

I. The em loyer-employee relationship. As 
define 1n section ( , Te o e, an "employee• 
is a •person who has entered into the employment 
of, or works under contract of service •.. for an 
employer.• Factors to be considered in determining 
whether this relationship exists are: (1) the right 
of selection, or to employ at will, (2) responsi
bility for payment of wages by the employer, (3) 
the right to discharge or terminate the relation
ship, (4) the right to control the work, and (5) 
identity of the employer as the authority in charge 
of the work or for whose benefit it is performed. 
The overridin issue is the intention of the arties. 
He ure v. Union, et a ., Counties, 88 N.W.2d 283, 
285 (Iowa l97l). (Emphasis added.) 

If a claimant has established a prima facie case for an 
employer-employee relationship, the defendant may assert the 
affirmative defense that claimant's decedent was an Independent 
contractor. The test for meeting the burden of proof on this 
affirmative defense goes back to Mallinger v. Webster City Oil 
Co., 211 Iowa 847, 851, 234 N.W. 254 (1931), where1n the court 
states: 

An independent contractor, under the quite universal 
rule, may be defined as one who carries on an 
independent business, and contracts to do a piece 
of work according to his own methods, subject to 
the employer's control only as to results. The 
commonly recognized tests of such a relationship 
are, although not necessarily concurrent, or each 
in itself controlling: (1) the existence of a 
contract for the performance by a person of a 
certain piece or kind of work at a fixed price: (2) 
independent nature of his business or of his 
distinct calling: (3) his employment of assistants, 
with the right to supervise their activities; (4) 
his obligation to furnish necessary tools, supplies, 
and materials; (5) his right to control the progress 
of the work, except as to final results; (6) the 
time for wh1ch the workman is employed; (7) the 
method of payment, whether by time or by job; (8) 
whether the work is part of the regular business of 
the employer .... 

It is for the triers of fact to determine whether or not 
there is a sufficient group of favorable factors to establish 
the relationship of independent contractor. eassebroch v. 
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Weaver Construction Co., 246 Iowa 622, 628; 67 N.W.2d 549 , 553 
0955) . 

ANALYSIS 

Even if it were assumed that the claimant could establish a 
prima facie showing of an employer-employee relationship, a 
review of the record makes it clear that the decedent was an 
independent contractor under the Nelson, 259 Iowa 1209, 1 46 N.W.2d 
261; Caterpiller Tractor Co., 313 N.W.2d 503; and Hallinger, 211 
Iowa 847, 234 N.W. 25 4, tests. 

Decedent was employed at the fixed rate of $10.00 per hour 
plus 10 percent for e xpenses. Re was not paid on a piece work 
or per job basis. (Test 1) The decedent's primary function was 
the pouring of concrete for foundations, although he did perform 
general construction functions while not pouring concrete. 
Because Bargloff acquired another subcontractor to complete the 
decedent's unfinished job rather than have a general employee 
finish the work, it is assumed that a worker with distinct 
talents was needed for the work which the decedent performed. 
(Test 2) The deceden t was specifically granted the right to use 
his own assistants and in fact did so even if for a short period 
of time. (Test 3) Although materials were provided by Bargloff's, 
the decedent was expected to supply his own tools and did so. 
(Test 4) Bargloff directed the decedent to a job and, of 
course, expected usable results. Beyond this, Bargloff relied 
upon the decedent's skill to perform the assignment as the 
decedent saw fit. (Test 5) A working relationship existed 
between the decedent and Bargloff which lasted approx imately 16 
months. However, intervening jobs with others, small and l~rge, 
were performed, indicating an independence of vocation. (Test 
6) The decedent was paid by the hour rather than by the job. 
(Test 7) Bargloff was not in the business of pouring cement. 
Nor did any other Bargloff's workers possess the skill that the 
decedent did in working with concrete. Yet, concrete work was a 
necessary element of all Bargloff's jobs. (Test 8) 

It is not controlling that the facts preponderate on any one 
of the above tests, but that the evidence as to these tests 
taken as a whole preponderates. Nor are the tests set forth in 
Hallinger and Nelson of mystical significance which exclude 
consideration of closely related factors which assist in estab
lishing the true relationship of the parties. Rather, the eight 
tests of Hallinger are recognized elements normally present in 
an independent contractor relationship. 

The evidence In the record on appeal, taken as a whole, 
indicates that claimant ' s decedent was an independent contractor 
of Bargloff ' s. The decedent had the right to hire assistants 
and to control how a particular job was done. He had the 
responsibility of supplying his own equipment. Furthermore, 
Bargloff did not replace the decedent with one of his general 
laborers to complete the tasks left unfinished by the decedent's 
untimely death. Rather, Bargloff replaced the decedent with 
cnother independent contractor. The fact that Bacloff p~id the 
decedent on an hourly ba$iS, paid him on the same day of the 
week, and used the decedent for concrete and general construc
tion consistently for approximately sixteen months is noticed. 
However, it is the experience of this agency that such practices 
are not uncommon in construction enterprlzes such as Bargloff's 
where independent contractors are used. It must be remembered 
that the decedent was free to work elsewhere when work was 
available. The decedent not only participated 1n large jobs not 
associated with Bargloff"s, he charged everyone in the same 
manner for his services. 

The right to control the physical conduct of a worker is 
often considered one of the more important considerations in 
determining whether that person is giving service as an employee 
or independent contractor. Every contract for work reserves to 
the employer a degree of control, at least to enable him to 
determine that the work is dnne according to the contract. But 
such limited control does not necessarily indicate the e x istence 
of a master-servant relationship. Hassebrock, 246 Iowa 622; 67 
N.W.2d 549 (1955). The record is uncontroverted that the 
decedent was a skilled and proud carpenter capable of not only 
carrying out a job without supervision, but also capable of 
putting together an entire job as is evidenced by the Lowell 
Hansen job. Bargloff had the confidence in the decedent not 
only to contract for his services under special circumstances, 
but also to allow the decedent to perform assigned jobs as he 
saw flt. The testimony of Michael Harrington further verifies 
these facts. 

As Cater~iller Tractor Co. points out, the intent of the 
parties is t e overriding, though not necessarily the sole issue 
for determining whether an employer-employee relationship 
existed. The matters discussed above are helpful in determining 
that intent. The decedent had long been an independent salesman 
when he went to work for Bargloff's. He negotiated with Bargloff 
and entered into a contract that called for a higher salary than 
the employees of Bargloff's and the right to employ others or be 
employed by others. Bargloff's employees knew of salary and 
benefit differences between themselves and the decedent. And 
the decedent carried out business relationships with others 
wholly uncontrolled by Bargloff's. 

Finally, the decedent ' s tax returns go far in indicating 
intent. Bargloff did not withhold any taxes from the decedent's 
salary nor ever issue a •w-2• withholding form. Moreover, the 
decedent's tax returns indicate that he actively reaped the 
benefits of sole proprietorship. Only for the year that the 
decedent worked for Professional Seed Associates did he report 
wages as an employee. Upon commencement of the association with 
Bargloff•s, decedent again indicated on his 1979 ta x returns 
that he was a self-employed carpenter. 

Claimant seeks to discount the weight of this evidence by 
asserting that tax status was never an enumerated element 
considered in Nelson. Nonetheless, the decedent ' s tax status 
and lack of withholding on the part of Barglof f are facts that 
have long been regarded as evidence relevent to determining the 
e x istence of an employer-employee relationship. Nelson v. eerbert 
d/b/a Dugout Lounge, Thirty-first Biennial Report of the Industrial 
Commissioner, p. 81. 

While evidence exists which points to factors in favor of 
the claimant's position It does not preponderate. The record as 
a whole clearly preponderates in favor of and es t ablishes the 
fact that the parties not only intended that the decedent be 
regarded as an independent contractor, but that the decedent 
actively enjoyed the special benefits which this status conferred . 
It is therefore concluded that the decedent was an independent 
contractor and t hat the claimant has failed in her burden to 
prove an employee status as contemplated by Iowa Code section 85.61. 

Because of this holding, e xamination of the case concerning 
the second issue is not necessary. 

FINDINGS OF PACT 

1. That claimant's decedent was allowed wage advantages by 
negotiating a special relationship with Bargloff's. 

2. That claimant's decedent had the contractual authority 
to hire assistants not associated with Bargloff's. 

3. That Bargloff did not withhold taxes for claimant's 
decedent. 

4. That claimant's decedent did not receive allowances and 
"fringe" benefits as did Bargloff's employees. 

5. That claimant's decedent supplied his own tools and 
transportation. 

6. That Bargloff regularly hired independent contractors. 

7. That Bargloff would direct claimant ' s decedent to a job 
and allow the decedent control over the method in which the job 
was completed. 

8. That claimant's decedent entered in t o similar contract 
arrangement with others not controlled by Bargloff during his 
association with Bargloff. 

9. That claimant's decedent has a long history of self
employment. 

10. That claimant's decedent filed tax returns indicating 
that he was a sole proprietorship. 

11. That the parties intended the creation of an independent 
contractor relationship. 

CONCLUSIONS OF LAW 

That claimant has failed to meet her burden of proof that an 
employer-employee relationship e x isted between the decedent and 
Bargloff•s as contemplated by Iowa Code section 85.61. 

That ~1a1mant's decedent was an independent contractor for 
Bargloff's at the time of h1s death. 

That claimant is not entitled to death or burial benefits 
under Iowa wor kers' compensation la~ . 

WHEREFORE, the findings of fact and conclusions of law in 
the deputy's proposed decis,on filed April 2, 1982 are proper. 

THEREFORE, it is ordered that claimant take nothing from 
these proceedings. 

Costs of these proceedings are taxed against the defendants 
pursuant to Iowa Industrial Co~missloner Rule 500-4.33. 

Signed and filed this 29th 

Appealed to District Court; 
Pending 

day of September, 1982. 

ROBERT C. LANDESS 
INDUSTRIAL COHH ISSIONER 

,.. 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

MAR!t GIESE, 

Claimant, 

vs. 
CAPITOL FOODS/CRESCENT 
BAKING COMPANY, 

employer, 

and 

LUHBERIIENS MUTUAL 
CASUALTY COMPANY, 

Insurance CarriPr, 
Defendants. 

INTRODUCTION 

File No. 6286 39 

D E C I S I O N 

0 N 

8S.27 BENEFITS 

Thia is a proceeding seeking benef1ts under section 85.27, 
The Code, brought by the claimant, Hark A. Giese, against his 
employer, Cap1tal Foods/Crescent Baking Company, and the1r 
Insurance carr1er, Lumbermens Mutual Casualty Company. 

The case came on for hearing before the undersigned deputy 
industrial commissioner at the Bicentennial Bu1lding in Scott 
County, Davenport, Iowa, on February 8, 1983. The case was 
considered fully submitted on that date. 

An examination of the industrial commissioner's file reveals 
that a first report of injury was filed March 7, 1980. Subse
quently, a memorandum of agreement was filed March 17, 1980. A 
Poem 2A was filed August 12, 1982 indicating the amount of 
benefits paid to claimant. 

The record in this case consists simply of a stipulation 
into the record by counsel for the claimant and agreed to by 
counsel for the defense. 

ISSUE 

The issue for determination is whether a pair of shoes, 
specially designed to accommodate claimant's injured foot are 
considered an appliance or prosthetic device under the law. 
Additionally, if these shoes become unusable through normal wear 
and tear must they be replaced by the employer/insurance carrier 
and if so, on how many occasions. 

RECITATION OP THE EVIDENCE 

At the time of hearing it was stipulated by and between the 
parties: 

That as a direct consequence of the work inJury of February 
28, 1980 claimant lost three smaller toes plus his big toe on 
the left foot. 

That claimant has received all weekly workers' compensation 
benefits as well as associated healing period benefits to ~hich 
he 1a entitled. 

That as a direct consequence of the work inJury, a special 
pair of shoes was designed and provided to claimant at the 
employer/insurance carrier's expense. 

That the initial pair of shoes provided claimant was unsatis
factory and a second pair, designed by Dr. Tack, was provided 
claimant and was satisfactory. 

That the pair of shoes designed by or. Tack became unusable 
due to normal wear and tear. 

That claimant returned to or. Tack and another pair of shoes 
was constructed for him at a cost of $250.00. 

That the defendants have refused to pay this charge and Dr. 
Tack refuses to give claimant the shoes until the charge ts paid. 
Aa a consequence, claimant has not received the shoes in question. 

That the defendants stipulated and agreed that the afore
■ent1oned $250.00 charge for the shoes is fair and reasonable. 

The old shoes were physically presented to the undersigned 
for examtnat1on and are indeed worn out and not tn a condttion 
to be used. 

APPLICABLE LAW 

Section 85.27 provides in pertinent part: 

The employer, for all 1njuries compensable under 
this chapter or chapter 85A, shall furnish reason
able surgical, medical, dental, osteopathic, 
chiropractic, podiatrial, physical rehabilitation, 
nursing, ambulance and hospital services and 
supplies therefor and shall allow reasonably 
necessary transportation expenses 1ncurred for such 
services. The employer shall also furnish reason
able and necessary crutches, artificial members and 
appliances but shall not be requ1red to furnish 
more than one permanent prosthetic device. 

Industr1al Commissioner Rule 500-8.5 provides: 

Appliances. Appl1ances are defined as hearing 
aids, correct1ve lenses, orthodont1c devices, 
dentures, or any other artificial dev1ce used to 
provide function or for therapeutic purposes. 

Appliances wh1ch are for the correction of a 
conoition resulting from an inJury or appliances 
which are damaged or made unusable as a result of 
an inJury or avoidance of an injury are compensable 
under section 85.27, Iowa Code. 

ANALYSIS 

There ts no dispute in this case that claimant's inJury 
arose out of and in the course of his employment. The injury 
and resulting disability were limited to claimant's foot and in 
fact, benefits were paid under the law to compensate cla1mant 
for this injury. 

The only cutting dispute is whether a pair of ~hoes wh1ch , 
were des 1gned and provided to claimant, ana necessitated b@~•usP 
of the disability caused by the injury, should be replaced at 
defendants' cost. In the absence of case law directly 1n point 
or statutory guides, the undersigned concludes that the shoes in 
question are an applicance as opposed to a permanent prosthet1c 
device. As a consequence, just as hearing aid batteries must be 
replaced by the employer/insurance carrier, so also special 
shoes must be replaced on an as needed bas1s. Permanent prosthet1c 
devices by its title, seems to contemplate little, if any, loss 
due to normal wear and tear. Shoes, on the other hand, clearly 
will become unusable with normal wear. It would not seem 
logical, under the law, to only present a seriously and permanently 
injured claimant one pair of specially built shoes and when 
those have worn out, in substance, 1nd1cate he is then "on his 
own,• The shoes, in this case, are clearly "1ntended to correct 
or relieve an employee of the physical effects of the injury.• 

FINDINGS OF PACT 

That the special shoes prescribed for claimant and designed 
and built for him are appliances. 

That the original shoes wore out through normal wear and 
tear. 

That the replacement shoes are necessary for cla1mant to 
carry on a normal existence. 

CONCLUSIONS OF LAW 

Claimant has sustained his burden of proof and established 
that the replacement shoes are appliances and shall be replaced 
under the terms of section 85.27. 

ORDER 

THEREFORE, IT IS ORDERED: 

That the defendants shall pay unto claimant the following 
medical expense under section 85.27: 

Or. Tack $250 .00 

That the obligat1on of defendants to furnish replacement 
shoes for the claimant shall continue as long as the disability 
continues. 

That the costs of this action are taxed to the defendants 
pursuant to Industrial Commissioner Rule 500-4.33. 

That the defendants shall file a final report upon payment 
of this award. 

S1gned and f1led this 23rd day of February, 1983. 

No Appeal 
E. J. 11:ELLY 
DEPUTY INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COHH ISSIONER 

DANIEL GILLESPIE, 

Claimant, 

vs. 

WEITZ COMPANY, INC., 

Employee, 

and 

EMPLOYERS MUTUAL CASUALTY 
COMPANY, 

Insurance Carrier, 
Defendants. 

File No. 660540 

A P P £ A L 

D E C I S I O II 

STATEMENT OF THE CASE 

Claimant appeals from a proposed decision in arbitration 
wherein clalmant was denied healing period benefits and permanent 
partial disability benefits. Claimant's notice of appeal was 
filed September 24, 1982. 

The record on appeal consists of the hearlng transcript 
which contains the testimony of claimant, Debora Ann Gillespie, 
Kenneth L, Bowen, and Franklin Dan Robison; claimant's exhibits 
H-1 through H-12; defendants' exhibits A and 8; the depositions 
of claimant, Franklin D. Robison, Michael Taylor, H.D., Sinesio 
Hisol, H.D., and Todd F. Hines, Ph.D.; and the briefs and 
filings of all parties on appeal, 

ISSUES 

l. Whether or not the injury sustained by claimant on 
January 29, 1981 arose out of and in the course of claimant's 
employment so as to be compensable as a matter of law. 

2. Whether or not the deputy commissioner erred in failing 
to order that claimant has sustained an injury to his body as a 
whole, and thus is entitled to healing period benefits and an 
industrial disability ratlng. 

REVIEW OF THE EVIDENCE 

The record establishes that at the time of the arbitration 
hearing the parties stipulaled the opplicoblc ~orkere' compensa
tion rate, in the event of an award, to be S246. 27 per week. It 
was also stipulated that all medical expenses were fair and 
reasonable. (Transcript, p. 4 ) 

Claimant, 30 years old at the time of the arbitration 
hearing, is married and has three children. He graduated from 
high school in 1969 and has taken one year of freshman course 
work at a community college in Montana. Claimant has had no 
vocational or trade school training. (Tr., pp. 10-12) 

Upon leaving college, claimant began work as a laborer for a 
road construction company in Montana. Claimant relocated in the 
Des Hoines area in 1975 and held Jobs as a laborer with H. Hosher, 
Iowa Road Builders, and Central Asphalt. He began working for 
the Weitz Co., Inc. (defendant employer), in the spring of 1977 
or 1978 as a laborer. Claimant stated that his wage had been 
approximately S10.75 or S10.95 per hour at the time his injury 
caused him to leave his employment with Weitz. (Tr., pp. 13-18) 

On January 29, 1981 claimant suffered a severe cut on hie 
left hand while operating an electric table saw wh ich was owned 
by the Weltz Co., and located within the confines of the Locust 
Hall construction site in Des Hoines. Claimant had been attempting 
to cut two broom handles which he had intended to use in the 
construction of a fabric stretcher for his wife. One of the 
broom handles had been brought from claimant's home and the 
other had been taken from a tool shed on the Job site with the 
permission of Prank Robison. Claimant testified that he had 
sought and received permission from Robison, the laborer foreman 
on the job site, to use the table saw on the day the accident 
occurred. While cutting one of the broom handles, the saw 
caught the wood and pulled claimant's hand through the blade 
before he could release his grip. A cut started at the thumb, 
crossed his palm and extended behind the little finger. An 
ambulance was called, and claimant was taken to the hospital 
where surgery was performed. (Tr., pp. 23-27; Gillespie Deposi
tion, pp. 20-23) 

Claimant testified that hie normal working hours were from 
8:00 a.m. to 4:30 p.m., but that he usually arrived at the job 
site early. Time clocks were not used at the job site. The 
usual routine called for laborers to stop their regular work at 
4:15 and to perform general cleanup and grounds policing duties 
until 4:30. Claimant testified that he would often remain on 
the work premises until approximately 5:00 when his wife could 
pick him up. Claimant sometimes would complete unfinished tasks 
between 4:30 and 5:00 while waiting for his ride, despite not 
being paid for the additional time. (Tr., pp. 66-69, 83-84 ) 

Claimant admitted that he had driven himself to work on 
January 29, 1981 and had parked his pickup about t wo blocks away 
from the job site. He further admitted that just prior to his 
injury he had completed his workday and that there was nothing 
preventing him from going to hie truck and driving home other 
than his desire to use the table saw to cut the broom handles. 
(Tr., pp. 84-85) At the time of th~ hearing claimant testified 
that his accident occurred at or before 4:30 p.m. (Tr., p. 25) 
At an earliPr deposition taken August 24, 1981, when asked if 
the acc1dent occurred after 4 :30 or before, claimant stated: • 1 
have no idea. • (Gillespie Dep., p. 22) 

It was admitted by claimant that laborers did not use table 
saws in their regular work duties and further, that bis union 
contract prohibited him from performing work with tabl e saws. 
(Tr., pp. 83, 87) Al t hough claimant was unable to remember the 
actual conversation, he tes t ified that he had gotten Frank 
Robison's permission to use the saw several days prior to his 
inJury, and stated that he would not have used the saw without 
having first secured permission. (Tr., pp. 85-86) During the 
period of his employment with defendant, claimant had borrowed 
hand tools to use at home on at leaat one do2en occasions. 
These tools included a drill hammer, s k il saw, and chain saw and 
were bor rowed only after having secured permission from Frank 
Robison. Claimant tes t ified that during the time that he was 
operating the saw, Robison and John Jenkins walked within 25 or 
30 feet of h1m, but said nothing. John Jenkins was identified 
as a carpenter foreman. 

On cross-examination claimant was ques t ioned as to previous 
warnings and reprimands about using tools on the job site for 
his own purposes: 

Q. Hadn't you be en warned previously by Barry 
Hagen, as well, not to use tools on t he job site 
for your own purposes? 

A. NO. 

Q. You don't recall specifically being warned 
abrut us i ng cutting torches on the premises for 
your own personal use? 

A. No. He laid me off because I was us1ng a 
welder one time. 

o. Okay. Haybe I got--

A. But he didn't say I couldn't use it. 

Q. He Just laid you off for i t ? 

A. Yeah. Hay I say something? 

Q. No, not right now. Your lawyer will ask you. 
(Tr., pp. 87-88) 

On redirect examination the following transpired: 

Q. Could you tell us what the circumstances were 
concerning that layoff? 

A. The superintendent had business that-- t he 
superintendent that day had business somewhere at 
home. I don't remember what it was. But he laid 
out several things that I should do, and so I did 
all of t hem. I was done by 2 o'clock , or so. So I 
had a couple of pieces of pipe that I was going to 
weld together for a fireplace that I was putting in 
at home, and Hr. Hagen dropped by that afternoon 
and walked through the proJect and left. Later I 
found out that he didn't like the idea of me-- As 
far as I was concerned, I was done for the day, but 
he decided to lay me off for t wo or three months. 

Q. When was that? 

A. The previous winter or fall, I believe. 

Q. And had you asked anyone permission to use the 
welder at that time? 

A. There was nobody to ask . 

Q. So you had not asked? 

A. No. 

o. And how do you know that your layoff was 
related to that welding incident ? 

A. I Just assumed it was. 

Q. Were you ever told that it was? 

A. No, I don't think so. That's the only reason I 
could--because I had worked year round until tha t 
ti111e. 
(Tr., pp. 91-92) 

Claimant admitted, on cross-exa111ination, that the act of 
cutting the broom handles on the table saw was not directed by 
defendant employer, that the decision to use the table saw was a 
voluntary decision on his part, and that his use of the saw was 
solely for his own convenience due to the fact that he did not 
have a saw at home. (Tr., pp. 84-85) 

Kenneth L. Bowen, general superintendent for defendant 
employer at the Locust Hall job site, testified at the hearing. 
He confirmed the normal working hours of laborers on that Job 
site to have been 8:00 a.m. to 4 :30, and stated that there had 
been no overti111e hours scheduled In t he afternoon of January 29, 
1981. He recalled becoming aware of claimant' s injury shortly 
after 5:00. Bowen tes t ified that while he rema i ns in control of 
a job site after 4,30, he does not have control of an employee 
past quitting time unless the employee has been asked to continue 
by a foreman and ls being paid. He also testified that claimant 
had no reason to be on the job site after 4 :30 on January 29, 
1981, e xcept perhaps to wait for his wife to p1ck him up. (Tr., 
pp. 111-116) 

Bowen denied giving claimant permiss i on to use a table saw 
on January 29, 1981, nor did he recollect anyone else having 
given such permission. Be stated that in conf ormance with union 
regulations, table saws were for use by cu.penters only , and 
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that a laborer's request to use a table saw would have been 
reJected because of the danger involved. (Tr., pp. 117-119) 

While Bowen stated that the Weitz Co., had no written policy 
regarding the lending of tools to employees for home use, he did 
know of several instances of its being done to reliable employees. 
He agreed that allowing employees to make use of tools at home 
helped maintain good employer/employee relations, but distinguished 
between tools which were easily moved and tools such as a table 
saw which would stay on the job site at all times. Bowen 
admitted that he had taken tools home with him, but had not, 
however, done personal wor k on the Job site. (Tr., pp. 118-122) 

Franklin Robison testified both at the hearing and through 
deposition. Robison was the laborer foreman for defendant 
employer and was responsible for scheduling and assigning 
claimant's work on January 29, 1981. He testified that on that 
particular day, claimant had been tending for a carpenter crew 
and that no work was done past 4:30 p.m. Robison admitted, 
however, that he was authorized to call laborers back to work 
after 4:30. He stated that the laborers ' duties include checking 
the work area for tools, and that he locked up the tool trailer 
once everything was cleaned up. Robison recalled that he had 
locked the trailer and was leaving the Job site at approximately 
4:33 on January 29, 1981 and that he did not see claimant after 
4:30. (Tr., pp. 132-136) 

Robison recalled giving claimant permission to take a broken 
broom handle from the job site, but denied that claimant had 
asked his permission to use the table saw. He stated that he 
would not give a laborer permission to use a table saw because 
they lack the right training to operate the saws. Robison also 
testified that he had once given permission to claimant to 
borrow a company chain saw for use at home and that small hand 
tools were loaned to employees in an attempt to keep them happy. 
(Tr., pp. 136- 137) 

Surgery on claimant's hand was performed at Iowa Lutheran 
Hospital by Sinesio Hisol, H.D., on January 29, 1981. Claimant 
was discharged on January 31, 1981. Further surgery was performed 
by A. I. Packiam, H.D, a plastic surgeon, on June 10, 1981 and 
by Dr. Hisol on June 13, 1981. Dr. Hisol's last visit with 
claimant was on December l, 1981 at which time claimant complained 
of discomfort in his hand with cold weather, loss of sensation, 
and decreased mobility. He evaluated range of motion and 
sensation as follows: 

The thumb has normal active and passive range of 
movement. The index finger has normal active and 
passive range of movement. The long finger, or 
middle finger, it is also normal as far as the 
mobility. 

The ring finger, the first knuckle -- that 1s, 
the one that joins the finger to the hand -- goes 
mobility-wise from zero degrees to eighty degrees. 
Normal would be ninety or ninety-five degrees. The 
second knuckle -- that is, the PIP joint -- which 
normally goes from zero to about a hundred degrees, 
1t is fixed; fixed at sixty degrees, and it nas no 
motion one way -- that is, in extension -- or the 
other way -- that is, into flexion. The last 
knuckle of the ring finger, it is fixed at fifteen 
degrees. 

As far as the little finger, the first knuckle 
is fixed at forty degrees with no flexion or 
extension. This 1s the one that the saw completely 
transected part of the articular head. The second 
knuckle, which 1s the one I fused in the second 
surgery, 1t is solid in the position that we 
decided to put it, which is at zero degrees. The 
last knuckle, it is solid or fixed at thirty-five 
degrees. 

As far as the blood supply to the hand, the 
little finger and the ring finger are colder than 
the others, but they do have blood flow. 

As far as the sensation, one side of the thumb 
has protective sensation, but not normal. It is 
what we call hypostatic; that is, below normal 
sensation. One side of the index finger is the 
same. One side of the long finger, it is also less 
than normal sensation. The whole volar aspect, or 
palm side, of the ring finger feels thay way, and 
the entlre aspect of the little finger, not only on 
the one side but the top as well. 

Dr. Misol estimated claimant's physical impairment 
neighborhood of thirty-five percent of this hand." 
pp. 7-1)) 

to be "in the 
(Hisol Dep., 

Claimant was examined by G. Charles Roland, H.D., at the 
request of defendants. The following was reported in a Pebruary 
17, 1982 letter to defendants' attorney: 

Physical examination of the left hand reveals a 
well healed volar 1ncis1on in the mid palm. 
Sensation is decreased at the thumb ulnar aspect, 
index radial aspect, long finger tip, as well as 
radial aspect. He has no sensation in the small 
flnger. The motor evaluation with range of motion 
for the thumb starting at the HCP joint measures O 
to 40 degrees. At the DIP joint he hypcrex tends 40 
degrees and flexes 50 degrees. At the index finger 
HCP joint is O to 80 degrees, PIP motion O to 80 
degrees and DIP motion O to 10 degrees. At the 
long finger HCP motion is O to 90 degrees, PIP 
motion is 12 to 80 degrees and DIP motion is Oto 
30 degrees. At the right flngec the HCP Joint 
motion is Oto 70 degrees, PIP 1s ankylosed to 90 
degrees and at the DIP joint was fixed and ankylosed 
at 20 degrees. At the small finger has 15 degrees 
of radial deviation through the HCP )Di~t. HCP 

motion is fixed at 10 degrees of flex1on. PIP is 
ankylosed at O degrees and DIP is ankylosed at 40 
degrees. The grip strength on a poor-good-excellent 
scale measures poor. Wrist flex1on is 4+ and wrist 
extension is 4- in motor strength with a normal 
range of motion. There is a well healed incision 
and full thickness skin graft at the web space 
between the thumb and the first finger. 

The disability for this patient if 46i permanent 
partial disability of the hand and 4ll of the right 
upper extremity. (Def. Ex. B) 

Claimant's first paying job following his accident was 
driving a truck for Bork Transport. He started the job in 
August of 1981, but quit approximately two months later because 
"I just couldn't handle it" and "things just never went right.• 
About one week after leaving his Job with Bork, claimant went to 
work driving a grain truck for a farmer. This was seasonal work 
for which he was paid $4.50 per hour. When that work was 
finished claimant hauled grain for another farmer, and later 
helped the farmer build a house. Claimant was paid $5.00 per 
hour and did not always work a full week. At the time of the 
hearing claimant had been driving a dump truck hauling asphalt 
and shoulder rock at the rate of $4.40 per hour. He had not 
contacted defendant employer about returning to work there. (Tr., 
pp. 44-56) 

Claimant testified that he began to experience emotional 
problems including frustration and difficulty adJusting to his 
impairment. As he was used to working each day, he said that 
staying home changing diapers got to him. He began to drink 
heavily to forget his problems and to relax. He drank a twPlve 
pack a day of beer and sometlmes other alcoholic beverages as 
well. He carried a bottle in his truck. When marital problems 
developed, his spouse suggested he see Dr. Hines. 

Todd F. Hines, Ph.D., clinical psychologist, first saw 
claimant on August 16, 1981. In a deposition taken February 26, 
1982 Or. Hines related that claimant felt himself to be incom
petent and unable to hold a Job. Claimant was seen by or. Hines 
seven times between August 31 and December 1, 1981. (Hines Dep., 
pp. 9-11) Or. H.n~s testified durinq the depos.t or ~s 
follows: 

What I would convey at this point, Mr. Spellman, 
is that I think Mr. Gillespie is totally disabled 
at this time vocationally because of simply the 
psychological aspect of this injury. I think it's 
essentially impossible for him to hold or to 
maintain for any period of time employment. The 
job I mentioned earlier I discovered over the 
course of the time that I spent with him he ultimately 
lost, and he lost it in my opinion for purely 
psychological reasons and highly pred i ctable ones, 
because of the errors that he made on the job and 
because emotionally he was unable to get along and 
maintain relationsh1ps with his supervisors and his 
co-workers. I would expect that kind of situation 
to prevail without treatment. Some [sic) my 
opinion would be that he's 100 percent disabled 
vocationally at this point without treatment. And 
I think if he goes on without treatment, and if 
through some stroke of good fortune he does not 
kill himself through suicide or destroy himself 
through some form of substance abuse , he will 
continue to be completely disabled. 

I connot conceive of him holding a job in his 
current emotional condition which in my opinion 
will go on 1f treatment is not rendered psychologi
cally. It's my opinion that if treatment is 
received and if that treatment is adequate and 
competent and if he can be worked with so that he 
participates fully and actively in a treatment 
regimen, I think there will be an ongoing residual. 
And I think that ongoing residual will have 1ts 
source in the fact that based on what I know now 
and what he believes at this point, he will very 
likely not be able to return to the kind of work 
that he did previously. And I think the ongoing 
inability to return to construction and to basically 
manual work, I think that ongoing lack of ability 
will cause a pcrmenant [sic) partial psychological 
residual that I would place somewhere 1n the area 
of 10 to 15 percent 

I would also want to say in relation to that 
question, if I may, that this gentleman has good 
vocational training potential. As part of the 
problem that I have attempted to describe to this 
point, he characteristically underestimates his 
potential. I teel strongly that he has cognitively 
and intellectually significant potential that he 
has never utilized. He right now, because of the 
depth of his depression, because of the anger and 
because of the anxiety, he does not see himself as 
a candidate for schooling or rehabilitation. 
(Hines Dep., pp. 21-23) 

Michael Taylor, H.D., board certified psychiatrist and 
neurologist, who has treated persons suffering from depression 
and other related psychiatric disorders and from substance 
abuse, first saw claimant at the request of defendants on March 
2, 1982 and found claimant "significantly depressed." He 
diagnosed a major depressive episode beginning at least by 
August of 1981. As factors leading to his diagnosis, the 
psychiatrist cited sleep disturbance, decreased appetite, loss 
of ability to concentrate, increased nervousness, heightened 
irritability, spontaneous crying spells and a "markedly decreased" 
level of interest. As to su1c1de, Dr. Taylor recalled that 
claimant told him, "the subJect is always there," and "I don't 
think it's the best way out at this time.• Claimant was urged 
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to stop drinking and was started on 1ncreas1ng doses of Elavil. 
During a deposition taken July 1982 Or. Taylor testified as 
follows: 

Mr. Gillespie reported that onset of his 
depressive symptoms occur<ed after he was led to 
believe, and did believe, that he would not ever be 
able to return to construction business. 

O, And of what significance is that to you? 

A. I don't know, nor does anyone else know for 

sure what causes depression. If we look at the 
sequence of events, it would appear that coming to 
hold the belief that he would never be able to 
return to the construction business at least was a 
factor in precip1tat1ng the depression. 

o. Now, Oocto<, you have indicated that, I believe, 
as of May 1982, the depressive symptoms had cleared. 
Is that correct? 

A. That's correct. 

0, Do you have a precise date in mind? 

A. I can't tell you when exactly the depressive 
symptoms cleared. 

0, When you saw him--

A. I saw him on May 18, 1982, and at that time he 
reported that all the symptoms were gone. 

O, Doctor, have you reviewed--1n addition to your 
notes from the course of your treatment and examina
tion, have you reviewed the deposition of Daniel 
Gillespie dated August 24, 19817 

A. Yes. 

o. Are you also familar with Mr. Gillespie's 
physical inJury, 1ncluding from reading the medical 
reports and the deposition of Or. Misol? 

A. I've read all the medical reports, yes, and 
have read or. Misol's deposit1on. 

O, Have you also read the deposition of Or. Hinesl 

o. Doctor, I would now oek you whether you h~vc ~n 
opinion, within a reasonable degree of medical 
certainty, as to the duration of the maJor dP.pressive 
episode which you diagnosed with respect to Mr. 
Gillespie? 

A. Yes. 

o. And what ls that opinion, Doctor? 

A. Well, Mr. Gillespie estimated that symptoms 
began one to two months after the date of in1ury. 
We have documentation of the symptoms from or. Hines, 
beginning 1n August of 1981, so at the very least 
we have documentation that symptoms persisted from 
August of 1981 through Hay of 1982. 

0, Doctor, do you have an opin1on, within a 
reasonable degree of medlcal certainty, as to 
whether or not the depression which you have 
diagnosed will be permanent in Mr. Gillespie"s 
case? 

A. It clearly has not been permanent. It is gone. 

0, Okay. I Just want that clear. 

Doctor, do you have an opinion, within a 
reasonable degree of medical certainty, as to 
whether Hr. Gillespie has any psychiatric functional 
limitations with respect to his life activities or 
work activities? 

A. 'les. 

o. And what is that opinion, Doctor? 

A. That there are no--absolutely no psychiatric 
functional limitations. (Taylor Oep., pp. 9-11) 

APPLICABLE LAW 

Iowa Code section 85.3(1) provides: " Every employer.,.shall 
provide, secure, and pay compensation .•. for any and all personal 
injuries sustained by an employee arising out of and in the 
course of the employment .... • 

Iowa Code section 85.61(6) prov1des: 

The words "personal injury arising out of and in 
the course of the employment• shall include injuries 
to employees whose services are being performed on, 
in, or about the premises which are occupied, used, 
or controlled by the employer, and also inJuries to 
those who are engaged elsewhere in places where 
their employer ' s business requires their presence 
and subjects them to dangers incident to the 
business. 

" It is well settled that the words ' arising out of' and the 
words 'in the course of' are used conJunctively, and so both 

conditions must e x ist to bring the case within the statute .• 
Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 63 
(1955). 

A determination that an inJucy •ar i sing out of • t he employment 
contemplates a causal connection between the conditions under 
whtch the work was performed and the resulting inJury; i.e., the 
injury followed as a natural incident of the work. Musselman v. 
Central Tel. co., 261 Iowa 352 , 154 N. W.2d 128 (1967); Reddick v. 
Grand union Tea co., 210 Iowa 100, 296 11 . 11. 800 (19411. 

It was stated in McClure v . Unio'!.L et al., Counties, 188 N. W. 2d 
283 (Iowa 1971) that, 1 1 in the course of ' the employment refers 
to time , place and circumstances of the inJury • . . . An inJury 
occurs in the course of employment when it ,s wi thin the period 
of employment at a place where the employee reasonably ~ay be 
performing his duties , and while he is fulfilling those duties 
or engaged 1n doing something incidental thereto. • 

In Bushing v. Iowa R, & L, Co., 208 Iowa 1010 (1929), it was 
stated t hat: 

An injur y in the course of employment embraces all 
inJuries received while employed in furthering the 
employer's business, and lnJuries received on the 
employer ' s premises, prov i ded that the employee ' s 
presence must ordinarily be required at the place 
of the 1nJucy, or, if not so required, employee's 
departure from the usual place of employment must 
not amount to an abandonment of employment, or be 
an act wholly foreign to his usual work. (Citations 
omitted.] An employee does not cease to be 1n the 
course of his employment merely because he is not 
actually engaged ln doing some specifically pre
scribed task, if, in the course of his employment, 
he does some act which he deems necessary for the 
benefit or interest of his employer. 

ANALYSIS 

Claimant's first issue on appeal is whether or not the 
injury sustained by claimant's hand arose out of and in the 
course of employment. The undisputed facts in this case are 
that claimant was inJured as he used a table saw owned by 
defendant employer and located on the employer ' s premises, that 
the dcc1s1on to use the saw was his o wn, that claimant's motiva
tion for using the saw was strictly for his own benefit and not 
that of defendant employee, and that detendant employer in no 
manner directed claimant to use the saw. The deputy commissioner 
concluded that claimant's injury did not arise out of and i n the 
course ot employment. This tribunal affirms the decision of the 
deputy commiss1onec. 

Undot Iowa ' c 1JOrlc.ecs' co.rnpe-nq.,,t,on l-11ws, compensation is due 
an inJured employee only when h1s inJury satisfies both the 
requirements of •arising out of• and • in the course of" the 
employment. These two elements are separate, equal, and distinct. 
Because they are clearly expressed in conJunctive rather than 
d1s1unctive language, both requirements must be met before an 
1nJury 1n compensable uncier Iowa's workers' compensation laws. 

A determination that an injury •arises out of" the employment 
contemplates a causal connection between the conditions under 
which the work was performed and the resulting injury, while a 
determination that the inJury occurred •,n the course of" 
relates to the time, place, and circumstances under wh1ch the 
inJury 1s sustained. Claimant ' s inJury occurred on the employer's 
premises. An issue of fact 1s presented, however, as to time at 
which the inJury occurred, and whether or not claimant was still 
under the control of defendant employer at that time. ne 
believe claimant not to have been sufficiently within the 
control of his employer so as to fulfill the element of occurring 
" in the ourse of" employment. While the exact time at which 
cla1mant'R inJury occurred ls not readily determinable, the 
greater weight of the evidence indicates that it was after 4 :30 
p.m. The fact that claimant would sometimes do odd Jobs at the 
Job site without pay after 4:30 while walting for his wife to 
pick him up 1s noted, as such activity m1ght have been deemed as 
belng beneficial to the employer's interests, On the day of the 
accident, however, claimant had driven himself to work and had 
no compelling reason to remain on the JOb site after his normal 
working hours other than to use the table saw for his own 
personal benefit. Defendant employer's supervisor and laborer 
foreman both testifled that no workers had been requested to 
work overtime on January 29, 1981, and claimant admitted that 
all of his JOb related duties had been completed prior to his 
injury. As such, the injury did not occur in a place where 
claimant was performing his employment duties at a time during 
which he was fulfilling those duties or was engaged 1n doing 
something incidental thereto. 

Even if the element of occurring " in the course of" employment 
had been fulfilled, the requirement of •arising out of " employment 
necessitates an evaluation of whether the claimant's presence on 
the job site (and particularly at the table saw) was causally 
connected to the requirements of his employment. Claimant's JOb 
title of " laborer• carried with it duties and respons1bil1ties 
which were separate and distinct from those of •carpenters. • 
Both posit i ons are filled by union members, and union members 
are charged with knowledge of union rules and regulations. The 
evidence indicates t hat under union rules, table saws were to be 
used only by carpenters . Testimony by Kenneth Bowen and Frank 
Robison ind i cated that they would refuse use of the table saw by 
any laborer, either during or outside of wor k ing hours. Claimant's 
actions ln uslng the table saw could in no way be interpreted as 
being a natural lncident of his wor k since the rules of employment 
by which he was to abide specifically precluded the use of the 
table saw from the scope of a laborer ' s employment. furthermore, 
proh i bition againet the use of some toole, particularly for 
personal benefit during wor k ing hours , must certainly have been 
apparent to claimant. While small tools were often loaned to 
employees overnight in an attempt to build good employee/employer 
relationships , claimant ' s testimony conc~ing his use of a 
welder during working houre, and a resulting t wo month Jayo{{, 
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indicates that claimant should have known any rule against the 
use of a tool would be strictly enforced. Ken Bowen's testimony 
drew a sharp distinction between the lending out of a small tool 
to an employee for his use at home, and the prohibited use of a 
stationary tool such as a table saw. Under the evidence presented 
it cannot be inferred that claimant had permission to use the 
table saw. No causal relationship appears to exist between 
claimant's use of the table saw and the conditions under which 
his work was to be performed. As such, claimant's injury did 
not • arise out of" his employment. 

In light of the resolution of the first issue, the issue as 
to disabi l ity benefits need not be addressed. 

FINDINGS OF FACT 

1. On January 29, 1981 claimant suffered an injury to his 
left hand while operating a table saw. 

2. The table saw was owned by defendant employer (Weitz Co., 
Inc. ) • 

3. The table saw was located on the premises of defendant 
employer. 

4 . Claimant was attempting to cut two broom handles on the 
table saw when the injury occurred. 

5. Claimant's use of the table saw was for his personal 
benefit. 

6. Claimant was in no manner directed or instructed to use 
t he table saw by defendant employer. 

7. Defendant employer derived no benefit from claimant's 
use of the table saw. 

8. Claimant ' s inJury occurred after the completion of his 
daily work duties and normal quitting time. 

9. Claimant did not have permission to use the table saw. 

10. Use of table saws by "laborers• is prohibited under 
labor union rules. 

11. Claimant had not been requested to work overtime on 
January 29, 1981. 

CONCLUSION OF LAW 

Claimant has failed to sustain his burden of proving an 
inJury arising out of and in the course of his employment. 

THEREFORE, it is ordered: 

That claimant take nothing from these proceedings. 

That defendants pay costs pursuant to Industrial Commissioner 
Rule 500-4 .33. 

Signed and filed this 

Appealed to District Court; 
Pending 

28th day of February, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ANDREW GLOVER, 

Claimant, 
File No. 542032 

R E V I E W -
vs. 

J. I. CASE COMPANY, 

Employer, 
Self-Insured 

R E O P E N I N G 

0 E C I S I O N 

INTRODUCTION 

This is a proceeding in review-reopening brought by Andrew 
Glover, the claimant, against his self-insured employer, J. I. 
Case Company, to recover additional benefits under the Iowa 
Workers' Compensation Act on account of an inJury he sustained 
on June S, 1979. This matter came on for hearing before the 
undersigned at the Scott County Courthouse in Davenport, Iowa on 
December 1, 1982. The record was considered fully submitted on 
that date. 

On June 13, 1979 defendant filed a first report of injury 
concerning the June S, 1979 injury and a memorandum of agreement 
indicating that the weekly rate for compensation benefits was 
$180.94. (The 1978 benefit schedule, which appl1es to injuries 
occurring after July 1, 1978 and before July 1, 1979, indicates 
this is the proper rate for a claimant earning a gross weekly 
wage of $317.20 and entitled to one exemption.). On July 17, 
1979 defendant filed a final report indicating that 3 S/7 w~ek~ 
of temporary total disability (June 6, 1979 through July 1, 
1979) had been paid pursuant to the memorandum of agreement. 

The record consists of the testimony of the claimant; 
claimant's exhibit l, an emergency department report dated June 
6, 1979; claimant's exhibit 2, a June 19, 1979 report from Frank 
I. Russo, M.D.; claimant's exhibit 3, Dr. Russo's office notes; 
claimant's exhibit 4, physical therapy records; claimant's 
exhibit 5, January 28, 1982 report from F. Dale Wilson, H.D.; 
and defendant's exhibit A, a June 25, 1982 report from Steven R. 
Jarrett, M.D. 

ISSUE 

The issue to be determined is the extent of permanent 
partial disability, if any. 

REVIEW OF THE RECORD 

Claimant testified that he was hit in the right side of his 
back around the belt area by the edge of a 2-3" thick sheet of 
steel at work on June 5, 1979. Be recalled that he had been 
standing on top of the large sheet as it was being moved by 
forklift and that he flew off of it approximately 15 feet when 
struck. Claimant experienced immediate severe numbness through
out his back and then his body became numb. Claimant was taken 
to St. Luke's Hospital emergency department. X-rays of the 
pelvis and lumbar sp1ne were normal. The emergency room doctor's 
diagnosis was that of a contusion to the back and right gluteus 
area. Be recommended that claimant be off work one day and then 
attempt light duty. If claimant could not return to such work, 
it was recommended that he see a Dr. Fesenmeyer. Claimant 
testified that he did see Dr. Pesenmeyer a few times. When 
Or. Fesenmeyer tried to release him to return to work, claimant 
told defendant he did not feel capable of returning to work. 
Defendant then referred the claimant to Frank I. Russo, M.D., at 
the Franciscan Hospital Rehabilitation Center. 

In a letter dated June 19, 1979, Dr. Russo states that he 
saw the claimant on that date. He received a history of the 
injury which was essentially consistent with the record as a 
whole. Dr. Russo then set forth claimant's complaints, his 
examination findings, impressions and recommendations: 

However, he does relate he had a very large hematoma 
on the right side of his back. Be was quite tender 
to the touch in this area and has continued to have 
complaints of pain in the area with any significant 
moving such as bending , twisting, etc. He apparently 
was treated with pain pills but has not been on any 
sort of physical therapy or been on any sort of 
exercise program. Arparently the suggestion was 
made yesterday that this man return to a restricted 
job, however, this gentleman does not feel at the 
present time that he could carry this out. He 
denies any radiation of pain into either lower 
extremity, denies any paresthesias in the lower 
extremity, denies any significant increase in his 
symptoms with coughing, sneezing or Valsalva 
maneuvers; no significant change in bowel or 
bladder function. 

EXAMINATION: This gentleman's low back reveals a 
small resolving hematoma over the right sacroiliac 
joint. This area also appears to be slightly 
indurated and Is quite tender on palpation. There 
is minimal tenderness of the right paraspinal 
muscles. Forward flexion is limited to about 60°. 
There is a good deal of splinting while this 
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maneuver is carried out. Left lateral flexion is 
about 75\ of normal with complaint of discomfort on 
the extreme of motion. Right lateral flexion and 
hyperextension are near normal in range with mild 
discomfort on the extremes of motion. Straight leg 
raising is negative to 90° on the left, elicits 
complaints of back pain at about 75° on the right. 
Patrick's Faber maneuver elicits mild complaints of 
back pain on the right. Deep tendon reflexes at 
the knees and ankles are brisk and symmetrical. 
This gentleman was able to walk on his heels and 
toes. Be shows no atrophy or weakness in either 
lower extremity. Sensory examination to pin-prick 
did not reveal any consistent sensory abnormality. 
There is a rather diffuse mild relative decrease in 
the left lower extremity vs. the right over several 
dermatomes and conversely a subjective decrease on 
the left vs. the right over several other dermatomes 
which I don't feel are on a physiological distribution. 
Toe signs are bilaterally plantar flexor. 

IMPRESSION: Contusion to the left tissues of the 
low back and right sacroiliac joint. 

RECOMMENDATIONS: At the present time I do feel this 
gentleman has some substantial inflammation in the 
right sacroiliac joint and surrounding tissues. I 
feel he would probably benefit by oupatient physical 
therapy to try to further accelerate the resolution 
of any residual extravasated blood and also to cut 
down the inflammation. It would probably be most 
advisable foe this gentleman to be off work foe an 
additional week. I will recheck him in one week 
and see at that point if we can't get him back to a 
more vigorous job duty. Be will also be on a 
supervised exercise program during his outpatient 
therapy program. (Claimant's exhibit 2.) 

Claimant received physical therapy the same day he saw Dr. 
Russo and on four more occasions during the subsequent week. 
(Claimant's exhibit 4.J Dr. Russo released the claimant to 
return to work on July 2, 1979 without restriction. He advised 
that if the claimant had further difficulty re-evaluation would 
probably be 1n order. He did not anticipate any such problem. 
(Claimant's exhibit 3.) 

Claimant testified that when he returned to his job of 
stacking steel on July 2, 1979 his back pain had subsided. 
However, after less than an hour of lifting approximately 30 
pound sheets of metal, the pain returned. He saw the company 
nurse who informed him the matter would be reviewed. Claimant 
was advised by either the nurse or his foreman that his em
ployment was terminated. Be testified that he was given no 
reason tor the t1r1ng. According to the claimant, July 2, 1979 
was the last day of his probationary period. 

Claimant saw Dr. Russo on July 6, 1979. Claimant disputed 
Dr. Russo's comment that he [the c laimant) reported no significant 
pain as of that date. Claimant did not remember Dr. Russo 
recommending he return to work. In office notes for July 6, 
1979, Dr. Russo states: 

I re-examined this gentleman today at the 
request of Eileen Elliott from J.I. Case and 
Company. Mr. Glover states he does not have any 
significant pain. Be states that the main thing he 
notices is still some loss of flexibility in his 
back and a tendency to "lead with his right foot" 
while walking. I don't see any particular abnor
malities perhaps some very mild guarding when he 
walks. Straight leg raising does elicit some mild 
complaints of hamstring pain at about 90 degrees 
bilaterally. Neurologically he is intact. This 
gentleman informs me that he was fired from his job 
because he was unable to lift objects at work. 
Specifically the things he indicated to me that 
were problems for him to lift involve what appears 
to be following good rules of lifting that is 
squatting and lifting primarily with the legs. 
Whereas he states he felt he could bend over at the 
waist better and felt more flexible in that direction 
which does not seem to follow very well. This 
gentleman has minimal discomfort on palpation of 
the r1ght sacroiliac joint. At the present time I 
really don't see any significant physical reasons 
why this gentlemen wasn't capable of carrying out 
his job duties. I did explain that some of the 
residual stiffness and lack of flexibility which he 
is noticing are probably still due to lack of 
completely stretching himself out and encouraged 
him to follow the exercises. I do feel this 
gentleman probably expects a very high level of 
flexibility as he was following yoga prior to this 
time. I encouraged him that if he continued to 
work with these he should be able to get himself 
back into this condition. I have not set up any 
sort of recheck with this gentleman but would be 
willing to evaluate him if the need arose. 
(Claimant's exhibit 3.J 

Dr. Russo saw the claimant again on July 27, 1979. The 
physical findings remained essentially unchanged ~- hamstring 
tightness was noticed during straight leg raising at 85°. Dr. 
Russo indicated that he was "not tremendously impressed with 
claimant's findings.• (Claimant's exhibit 3.) He ordered a sed 
rate be done and placed the claimant on a short course of 
Jndocin. The results of such testing and treatment are not 
documented. 

Claimant saw P. Dale Wilson, M.D., at his attorney's request 
on January 25, 1982. Dr. Wilson received a description of the 
Injury that was similar to claimant's testimony at the hearing. 
(The subsequent course of treatment, attempted return to work 
and termination were somewhat confused in Dr. Wilson's report. 
He understood from the claimant that claimant could lift only 

20-25 pounds at the time of the examination.) He set forth his 
examination findings, diagnosis end disability evaluation in a 
Jetter dated January 28, 1982: 

Re walks without a limp. He can stand on either 
leg. He can walk on his toes and heels. This last 
gives him pain in the right hip and in the right 
sacroiliac area. He can squat; this aggravates his 
back pain, but he can recover without the use of 
his hands. Be can kneel with either leg down and 
recover without his hands. However, with either 
leg down, it creates pain in the right lumbosacral 
area. 

Examination of the back: Reveals no scoliosis. 
There is a normal lumbar curve. The discomfort is 
in the right lumboscral mass below his ribs and to 
the right of LS-Sl. The sacroiliac joint is 
prominent but it is lateral to the area of maximum 
tenderness. The back is negative to pressure in 
the sciatic notch on either side. 

Motion of the back as follows: Be lacks 22 cm. 
of reaching the floor. 

A. Flexion 90 degrees 
Back ..... 1~0,....,,_ __ 
Range 100 degrees 

Expected 

120 

Loss 

20 

Tender in the right hip area and right sacroiliac 
mass and to the right of LS-Sl. There 1s no 
difficulty with percussion or deep pressure of the 
spine. Interspaces are negative. 

Range Expected Loss 

B. Lateral Left 48 
Right 45 93 60 0 

C. Rotation left 44 
Right 36 80 65 0 

Complains of pa1n and difficulty in the right 
sacroiliac area but there is no loss of function. 

Sensation is satisfactory over the legs, thighs, 
sacrum. 

Reflexes are 4 plus at the knees and 3 plus at 
the ankles and equal. 

When he lie~ flot there is a good orch to hie 
back. He complains of some pain in the right 
sacroiliac area. 

Measurement of the legs. 25 cm. Patella 15 

Left leg: 44.5 33 32 
Right leg: 44.8 33.S 32 

cm. 

The measurements in the above chart that the legs 
are equal in length. 
INTERPRETATION: No atrophy of either leg. 

Straight leg raising test: Left 84 degrees. 
Right 80 degrees. With a considerable degree of 
discomfort and tightness of the hamstring muscle 
but this can be considered a negative straight leg 
raising test. 

He sits up eacily (sic) without using his hands, 
and this causes some tenderness in the muscular 
structure of his right lower back. 

An X-ray taken of his lower spine and sacroiliac 
area was negative for bone disease. 

DIAGNOSIS: A. Contusion of the right lumber area 
in the soft tissue and sacroiliac area. 

1. Hematoma - which is now resolved. 

2. Residual myositis in the lumbosacral muscle 
mass and in the muscle of the Gluteus maximus and 
minimus resulting in local tenderness and stiffness 
of his lower back, right leg (on the right side). 

The injury on the 6th of June, 1979 is the 
causative factor with respect to symptoms, pathology 
and disability found on this examination. There is 
no recommendation for further medical care except 
to continue the exercise program, and he is advised 
to continue on with his Karate training program 
which he is doing and this will help him as much as 
anything we can do for him. 

Some restrictions to be imposed are: protection 
against weight lifting, he is not able yet because 
of the sore muscles to go over a fifty pound weight 
lifting limit. I find no evidence of injury to the 
spine, discs, or to the nerves. 

Prognosis is favorable for this back. It has 
been long enough for his back to reach maximum 
improvement. Resistance of sore muscles has 
persisted, and he is no longer a candidate for 
heavy lifting or factory work. He should find some 
other occupation. 

DISABILITY EVALUATION: 

A. Motion loss - F}exion 2\ 
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B. Pain 

C. Weakness in his weight 
lifting ability S 

D. Nerves - no involvement 0 
9\chiefly subjective 

functional disability. 

With this goes the employer's aversion to hire 
any man with any kind of back disability. This 
precludes factory jobs of any kind, and he may not 
at the present time compete on the labor market. 
(Claimant's e xhibit 5.) 

Claimant was also evaluated by Steven R. Jarrett, M.D., at 
the Franciscan Bospital Rehabilitation Center on June 25, 1982. 
Be set forth his examination findings and recommendations in a 
letter under the same date. 

EXA MINATION: On examination, there was no tender
ness to palpation of the low back. Be had 90° of 
forward flexion with good rounding of the lumbar 
curve. Be appeared to be limited for further 
forward fle x ion due to hamstring tightness. Be had 
full hyperextension and full lateral flexion 
bilaterally. Strength in his lower extremities was 
normal to manual muscle testing. No atrophy or 
fasciculations were not ed. He had the ability to 
toe and heel walk without difficulty. Knee and 
ankle reflexes were twa plus and symmetrical. 
Sensation was normal. Toe signs were flexor 
bilaterally. Straight leg raising was negative 
bilaterally but slightly diminished due to ham
string tightness in both lower extremities. 

RECOMMENDATIONS: Based on my clinical examination 
today, I find no evidence of permanent disability 
in regards to this gentleman's lumbar spine. I did 
not order x-rays as he indicated he recently had 
some by a medical doctor. I would be happy to 
review those x-rays if you so desire. (Defendant's 
e xhibit A.) 

Although claimant indicated he had no prior back problems, 
he mentioned that he sought deep muscle massage for his pain 
from a chiropr actor he has visited over the years. Apparently, 
the chiropractor also recommended certain oils and vitamins for 
claimant's complaints. Claimant further indic ated that he 
resumed his Kung Fu classes three months after the injury 
because his instructor thought it advisable for him to pursue a 
stretching program. Claimant explained that such discipline is 
less aggressive than the martial arts but does require a lot of 
t wisting. Claimant noted that it takes him longer to warm up 
now than before the injury. 

At the time of the hearing, claimant was working as a waiter 
at the Red Lobster restaurant. Be observed that his lower back 
and buttocks are sore after he completes a shift. He thinks he 
has a slight limp. Be carries the trays on his left arm. Be 
does no t "bus• because he cannot carry tubs of dishes. Claimant 
reported that the discomfort occasionally goes into his thigh. 
He bas noticed no weakness or numbness in his legs. Be has no 
scheduled doctor's appointment. 

Claimant who was 20 years old on the date of injury, has a 
high school education and bas completed many hours of Kung Fu 
training. Prior to working for defendant he pumped gas and 
stocked shelves in a grocery store. Sometime after being 
terminated by defendant, claimant made pizzas at Happy Joe's for 
seven months and then worked for K, K Hardware before going to 
Red Lobster. Claimant indicated both job changes were based on 
securing bet t er pay. 

APPLICABLE LAW 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee"s age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, (1963). 

In Parr v. Nash Finch Co., (Appeal decision, October 31, 
1980) the Industrial Commissioner, after analyzing the decisions 
of Mcspadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980) and 
Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980), 
stated: 

Although the court stated that they were looking 
for the reduction in earning capacity it is un
deniable that it was the "loss of earnings" caused 
by the job transfer for reasons related to the 
injury that the court was indicating justified a 
finding of "industrial disability.• Therefore, if 
a worker is placed in a position by his employer 
af t er an injury to the body as a whole and because 
of the injury which results in an actual reduction 
in earning, it would appear this would j ustify an 
award of industrial disability. This would appear 
to be so even if the worker's •capacity• to earn 
has not been diminished. 

For example, a defendant employer's refusal to give any sort 
of work to a claimant after he suffers his affliction may 
justify an award of disability. Mcspadden, 288 N.W.2d 181 (Iowa 
1980). 

Similarly, a claimant's inability to find other suitable 
work after making bona fide efforts to find such work may 
indicate that relief would be granted. Id. at 181. 

ANA LYSIS 

The overwhelming weight of the medical evidence indicates 
that claimant suffered no permanent impairment as a result of 
the June S, 1979 inJury. Dr. Fesenmeyer was ready to return the 
claimant to work very soon af t er the injury. Dr. Russo indi
cated claimant was ready to return to work without restriction 
less than a month after the injury and after only a week of 
physiotherapy. When Dr. Russo examined the claimant on t wo 
occasions following claimant's attempted re t urn to work, his 
clinical findings failed to justify claimant's complaints or 
claimant's contention that he was unable to perform the work 
required by defendant on July 2, 1979. Dr. Jarrett's examination 
in June of 1982 was similarly non-supportive of claimant's 
alleged symptomatology Only Dr. Wi lson was willing to give a 9 
percent disability rating based chief ly on what he describes as 
•subjective functional disability. • Clearly, his e xamination 
findings did not warrant such rating. Ris opinion that the 
claimant should limit his lifting to SO pounds similarly is 
based on claimant's subjective complaints. Whether Dr. Wilson 
reviewed any of the other medical records i s doubtful since he 
makes reference to claimant attempting t o return to work after 
De. Fesenmeyer's release, does not note that claimant was 
released to return to work without restriction by Dr. Russo, and 
comments that a t the time of thP examination claimant reported 
being yet unable to lift more than 20-25 pounds. Bence, Dr. Wilson's 
opinion appears to be based more on justifying claimant's 
complaints than assessing them. (It should be noted that 
claimant's account of what occu r red at the time of the injury 
bcame more elaborate with time as is evident from the history he 
gave to Dr. Wilson and at the time of the hearing as compared to 
that recorded by the emergency room doc t or and Dr. Russo. 
Claimant lamented that Dr. Jarrett (who was seen af t er Dr. 
Wilson) did not take a history from him. Whi le no history is 
repeated in Dr. Jarrett's report, it cannot be overlooked that 
he worked at the same institution where Dr. Russo treated the 
claimant and made reference to Dr. Russo's records.) 

The record does not es t ablish that defendant employer 
refused to keep claimant on af t er his probationary period was 
over because claimant had sustained a work injury. Despite 
claimant's speculation to his doctors that his inability to li f t 
was the reason for his termination, he acknowledged at the 
hearing that no reason was stated. Moreover, claimant's con
clusion that he was unable to lift was not justified by Dr. 
Russo's reports either at the time he released the claimant to 
return to work or after the July 2, 1979 termination. Bence, it 
would require conjecture and speculation to determine that 
claimant was terminated because of any resultant injury. 
Finally, although claimant's earnings were not explored, it 
appears that he has been able to find other suitable work in 
light of his age, education, and limited work experience to date. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

WHEREFORE, for all the reasons set forth above, the under
signed hereby makes the following findings of fact and con
clusions of law: 

FINDING l. Claimant sustained a contusion to his low back and 
right gluteus area when struck by a sheet of steel at work on 
June S, 1979. 

FINDING 2. Claimant was treated with medication and a week of 
therapy. He was released to return to work without restriction 
on July 2, 1979. 

FINDING 3. After claimant attempted lifting 30 pounds of sheet 
metal on July 2, 1979 for less than an hour, he reported to 
defendant that he was unable to do the work. Claimant was 
terminated by defendant at that time -- at the end of his 
probationary period. 

FINDING 4. Sometime after being terminated by defendant, 
claimant secured work making pizzas, then doing floor duty at a 
hardware store and most recently waiting on tables at a restaurant. 
He resumed his Kung Fu classes three months after the injury. 

FINDING 5. Claimant continues to complain of low back and 
buttock discomfort, occasionally radiating into his leg. 

FINDING 6. The weight of the medical evidence indicated that 
claimant's subjective complaints are not corroborated by the 
clinical findings, that c laimant has no permanent impairment as 
a result of the work Injury and that claimant should have been 
able to perform his job assignment for defendant. 

CONCLUSION A. Claimant has not established that he is entitled 
to an award based on industrial disability. 

ORDER 

TBEREPORE, it is hereby ordered that the elaimant take 
nothing from the present proceeding. 

Costs of the proceeding are taxed to defendant. See In
dustrial Commissioner Rule 500-4.33. 

Signed and f i led this 29th day of December, 1982. 

No Appeal 
LEE M. JACKWIG 
DEPUTY INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

WILLIAM B. GRAHAM, 

Claimant , 
File No. 667735 

vs. 

DIAMOND VOGEL PAINTS, 

Employer, 

A R B I T R A T I O N 

D E C I S I O N 

and 

U. S. INSURANCE CROUP, 

Insuance Carrier, 
Defendants. 

INTRODUCTION 

This is a proceeding in arbitration brought by William B. 
Graham, the claimant, against his employer, Diamond Vogel 
Paints, and the insurance carrier, u. S. Insurance Croup, to 
recover benefits under the Iowa Workers' Compensation Act on 
account of an injury he sustained on or about August 21, 1980. 
This matter came on for hearing before the undersigned at the 
Henry County Courthouse in Ht. Pleasant, Iowa on October 12, 
1982. The record was considered fully submitted on that date. 

On April 2 4, 1981, defendants filed a first report of injury 
regarding the alleged injury. On August 24, 1981, defendants 
filed a denial of liability. At the time of the hearing, the 
parties stipulated that $127.81 was the applicable rate of 
weekly compensation. 

The record consists of the untranscribed testimony of the 
claimant, of claimant's wife, of Gerhart Baker, of Leonard 
HcKibben, of Blair Vogel; joint exhibit l, packet of medical 
records from the Burlington Medical Center; claimant's exhibit 
1, report made to Leonard HcKibben by claimant on August 22, 
1980; deposition testimony of Koert R. Smith, H.D. (including 
claimant's deposition exhibits 1-9). The testimony of Charles 
Van Winkle was presented by an offer of proof. 

ISSUES 

The issues to be determined include whether claimant sus
tained an inJury in the course of and arising out of employment; 
whothor thoro is a causal connection between the allPgPd injury 
and disability; the nature and extent of the disability; whether 
claimant is entitled to medical benefits; and whether defendants' 
affirmative defense based on Code section 85.23 has merit and 
thereby bars claimant's recovery. 

REVIEW OF THE RECORD 

Claimant testified that his work for defendant employer had 
been varied. He drew paint which entailed filling buckets with 
paint, crimping lids on the containers and then lifting and 
stacking them. Be estimated that a filled bucket weighed 
between 40 and 55 poupds, and that he handled a couple hundred 
an hour. Claimant also washed tanks, shoveled dirt, moved 
sledge and transferred barrels of paint in and out of trucks. 
Claimant recalled that he had been working for the defendant 
employer about a year when he began to experience low back pain. 

Claimant testified that he reported his problem to his 
foreman, Leonard HcKibben, and indicated that he could not 
pinpoint how he hurt himself because he had been doing different 
jobs. According to the claimant, HcKibben did not ask him if he 
hurt bis back at work. During cross-examination claimant 
insisted be discussed the matter with HcKibben a couple of times. 
Defense counsel then referred to claimant's deposition testimony 
on July 21, 1982: 

Q. When you first noticed the pain, did you 
discuss it with anybody at Diamond Vogel? 

A. Yes, I did. 

Q. The first time you noticed it? 

A I told them my back was bothering me. 

Q. Who was that that you told? 

A. I told Hr. Leonard HcKibben. 

Q. Did you discuss this with any of the other 
people who worked there other than Hr. HcKibben? 

A. I'm not for sure. 

Q. And what did Hr. HcKibben say to you when you 
told him that you had this pain? 

A. Well, he never really talked too much about it. 
He just said maybe it was a hard night, or whatever. 

Q. And did you c ontinue doing your regular )Ob or 
did he put you on some other job? 

A. Well, be put me on light duty for a while and 
then he put me back on hard duty again. 

Q. And how long were you on l1ght duty? 

A. I can't remember for sure. 

Q. Hore than one day? 

A. I'm sure I was, yes. 

Q. Less than a week? 

A. I'm not sure. I can't gu1te--

Q. Okay. As I understand, then he put you on 
light duty for some period of time and then put you 
on your regular job as a paint drawer; is that 
right? 

A. Well, it was early in the morning, my back was 
still bothering me, and a truck of sledge came in. 
We are talking about SO-gallon barrels. He told me 
get up there with my wheel cart, get up there in 
the truck and get those out of there and he bad-
and you have to pull them and you got a big bunch 
like that jars you also. I was in pain at that 
time too, and I did do what he told me. 

Q. When he told you to do that, did you tell him 
your back was hurting at that time? 

A. He already knew. I told him that my back was 
hurting. 

(Claimant's discovery deposition, p. 13, l. 14 to 
end of p. 14.) 

Claimant told the cross-examiner that he 
not know how he hurt bis back "at work." 
referred to claimant's deposition: 

advised HcKibben he did 
Defense counsel again 

Q. When you told him your back hurt that time, did 
you tell him that you hurt your back while at work? 

A. I didn't know for sure bow I hurt my back. 

o. I understand you didn't know for sure how you 
hurt it. What I want to know, Hr. Graham, did you 
tell Hr. HcKibben at that time that I hurt my back 
here at work at Diamond Vogel? 

A. Not in that sense. 
for sure how I hurt it. 

I told him I didn't know 
I was doing different jobs. 

(Claimant's discovery deposition, p. 18, 11. 18-25.) 

During redirect examination, claimant first testified that "at 
work" was not specified in his conversation with HcKibben and 
then he agreed those words were verbalized but added, again, 
that he did not know how he actually hurt himself. 

HcKibben did grant claimant's request for lighter duty for 
awhile but then assigned claimant back to the paint job. 
Claimant testified that the work bothered him so much that he or 
his wife called defendant employer to report he would be absent. 
Claimant denied any prior falls or bac~ pain or treatment. (Be 
did sustain a neck inJury when his foot went through the floor 
while he was working for the Burlington Basket Factory, the job 
he held prior to becoming employed with defendant employer. 
Claimant stated that he was off work less than a week, and that 
the matter resolved itself after treatment conisting of bot 
packs and a neck brace.) 

Claimant testified that be initially sought treatment from a 
chiropractor but obtained only very temporary relief from his 
pain. He next went to his family doctor, P. H. Breckner, H.D., 
who hospitalized him on August 26, 1980. In a history and 
physical examination record prepared at the time of admission, 
Dr. Breckner states in part: 

HISTORY: This 30 yr. old w.m., was admitted from 
the office where he came stating that he developed 
severe low back pain, about 4 days ago, he states 
he did not do any special lifting or that he can 
not remember what caused this problem. He states 
he stayed in bed the past 2 days and had difficulties 
sitting up and the pain increased on standing. On 
examination the pt. had severe pain in the rt. lower 
back area with the pain increasing on coughing and 
standing with the pain radiating to the rt. hip and 
rt. leg. There was however no paresis present and 
the reflexes were within normal limits, straight 
leg rising [sic) was positive at 15 degrees of the 
rt. and 45 on the lt. The pt. was admitted with 
the preliminary diagnosis of low back st rain [sic) 
with possible disc disease. 

PAST HISTORY: The pt. had no serious illnesses. 
He states he has had no previous hospitalization 
and no surgery and he denies any allergies. He has 
had previously some muscular strain of the neck but 
no other problems. 

Back reveals some tenderness in the rt. paravertebral 
muscle area of the lower back, with pain on trying 
to sit up and on standing. Straight leg rising is 
positive at 15 degrees on the rt. and 45 on the 
left. 

NEUROLOGICAL: There is no neck stiffness. Babinski 
is negative and the DTR's are present and physiological. 

IMPRESSION: l. LOW BACK STRAIN WITH POSSIBLE DISC 
DISEASE. 

(Jt. exhibit 1, p. 5.) 

In a consultant's record dictated on the date of claimant's 
admission to the hospital, K?ert R. Smithr ~.D., orthopedic 
surgeon, reported: 
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This is a 30 year old male who noted the onset of 
pain in his low back about 6 days ago. Be states 
that during that day while working at Diamond Vogel 
he was involved in lifting a number of heavy 
objects. He did not note sudden onset of pain 
while doing this, but towards the end of the day 
began to note aching pain in his low back. The 
following day, or 5 days ago, he went to work, 
advised his employers that he did have some dis
comfort and did only light work that day. The 
following morning he had again increased pain in 
his back. Was unable to get out of bed; at that 
time he began to note pain down the postero-lateral 
aspect of the right leg to the level of the knee. 
On that day and the following day he saw Dr. Reitz 
who manipulated his back. Advised him that he 
probably had a pinched necve. Because of no 
improvement he cemained in bed most of the time 
until he saw Dr. Breckner today. He states the 
last couple of days he noticed that if he coughs he 
bas severe increase in his back pain, but no 
exaggeration of his leg pain. Re has not noted any 
numbness or tingling or not any weakness in his 
legs. He states that sometimes when the pain is 
severe he feels that his leg might be weak, but 
feels that this is more due to pain than actual 
weakness. Be has had no loss of bowel or bladder 
control. Bad no other medical problems. No fever 
or chills. Takes no medications regularly, no 
allergies. About 4 or 5 years ago he had mild 
episode of achy pain in his back. Did miss a few 
days of work, but was not hospitalized. Be had no 
interval difficulty with his back. 

Examination today reveals tenderness localized in 
the midline of the LS, Sl level. No significant 
paraspinal tenderness. No SI joint tenderness. No 
sciatic notch tenderness. Straight leg raising at 
30 degrees on the right and 60 degrees on the left 
causes pain in the back, but no radicular pain, 
[b)oth sides. This is worse in the dorsi-flexion 
of the ankle. 

Neurological exam: reveals knee jerks and ankle 
Jerks O over O. Plantar responses are down going. 
There is no motor or sensory deficit. X-rays of 
the lumbar spine have been obtained. I will review 
these. 

IMPRESSION: PROBABLE HERNIATED NUCLEUS PULPOSUS 
WITHOUT NEUROLOCIC DEFICIT PROBABLY AT THE LS, Sl 
level, VERSUS ACUTE LUMBAR STRAIN 

RECOM!1ENDATION: I would concur with bed rest and 
flexor. In addition would start an anti-inflammatory 
medication, probably Butazolidin, 2 TIO with meals 
for 2 days and then one TIO. 

(Jt. exhibit 1, p. 7, Dr. Smith testified that 
claimant •related this [onset of pain) to lifting 
heavy objects at his work at Diamond Vogel, did 
relate that he didn't note any sudden onset of pain 
or injury but just that he began to have pain in 
his back after lifting• at the time he first 
examined the claimant. [Smith deposition, p. 8. J • 
Dr. Smith had no recollection of reviewing the 
history taken by Dr. Brekner.) 

Claimant's subsequent course of treatment while hospitalized 
is summarized in the discharge summary dictated October 20, 1980 
(claimant was discharged September 19, 1980): 

FINAL DIAGNOSIS: HERNIATED NUCLEUS PULPOSOS RICRT 
L 5, S l. PROCEDURES AND DATE: 9-7-80, epidural 
steroid injection per Dr. Calderon. 9-12th. 
rt. L 4, L 5 hemilaminectomy and diskectomy per Dr. 
Smith. Consultants: Dr. Breckner and Or. Calderon. 

LS xray exam showed no disturbance of alignment or 
narrowing of disc spaces and no evidence of fracture, 
dislocation, bone destruction or production. 

By 9-4th, pt. was still maintained at bed rest and 
thought he felt somewhat better, additionally he 
stated he had noted while in the hospitalhhis [sic) 
hands would 90 to sleep during the night. Stated 
he had to shake them to wake them up, however did 
not know which fingers were involved, thought it 
was probably the whole hand. We asked him to check 
when that occurred to feel which fingers were numb 
and localized for distribution of numbness. 
Neurological exam was intact to upper extremities. 
Rt. straight leg raising was 30 degrees positive, 
lt. straight leg raising caused pain in the back at 
60 degrees. Assessment was possible carpal tunnel 
or ulnar neuropathy and herniated nucleus pulposus 
on the rt. without neurological deficit. 

On 9-5 myelogram revealed a R. N. P. on the rt. at 
L 5 S 1. Exam revealed straight leg raising to be 
positive at 30 degrees on the rt. contralaterally 
positive at 60 degrees on the lt. or. Calderon was 
consulted regarding an epidural steroid injection 
which the pt. wished to proceed with. On 9-11 pt. 
felt h~ was slightly more comfortable and he was 
allowed to be up and ambulate in his corset at 
which time he had a nearly immediate recurrence of 
pain in his back and in his rt. hip and calf. 
Surgical intervention was discussed with pt. and he 
elected to proceed. 

On 9-12th. pt. was taken to the O. R. and under 
general anesthesia per Dr. Petersen u~1erwent 

surgery for rt. L 5, Sl hemilaminectory and diskectomy. 
There were no intraoperative complications and he 
was transferred to R. R. in satisfactory condition. 
Microscopic diagnosis was consistent with a . li9amentum 
flavum, clinically from L 5 S 1 b. fragmented 
nucleus pulposus, clinically L 5, Sl. On 9-16th pt. 
was allowed to bathroom wearing corset and permitted 
to ambulate as tolerated in corset. On 9-19th. pt. stated 
he had walked quite a bit the previous day and got 
only mild aching in his rt. leg which disappeared 
when he laid down. He was afebrile and wound was 
well healed. Straight leg raising at about 45 
degrees caused pain mostly in the back bilaterally, 
on the rt. side caused slight discomfort in hip. 
Neurologic exam was intact. Be was dismissed home 
in improved condition and advised to ambulate 
wearing his corset, sit very little and gradually 
increase his activity. He was given a Rx for 
Darvon Compound to take prn for pain. Be was 
advised to return to the office in 3 weeks for 
re-evaluation. 

(Jt. exhibit 1, pp. 3-4 .) 

Dr. Smith opined that claimant's herniated disc was related to 
claimant's employment activities which, according to his under
standing, included heavy lifting. 

Dr. Smith testified that he continued to treat the claimant 
on a regular basis after the hospitalization. It was his 
opinion that claimant reached a plateau or maximum level of 
recovery as of September 8, 1981. As of August 2, 1982, the 
date of his deposition, Dr. Smith had last seen the claimant on 
June 17, 1982 at which time claimant complainad of some low back 
and right leg pain and occasional left hip pain, all related ~o 
activity. Examination revealed •essentially full range of 
motion of his lumbar spine. Straight lef [sic) raising sitting 
is 90/90. Supine it is 65 degrees on the right, 75 on the left, 
both causing pain in the back as opposed to down the leg. 
Neurologic exam is intact with exception of an absent ankle jerk 
on the right side.• (Smith deposition e xhibit 6, p. 6.) Dr. 
Smith's assessment was status post laminectomy with persistent 
intermittent sciatica. He recommended claimant remain as active 
as possible and continue exercising. 

With regard to permanent restrictions, Dr. Smith testified: 
"Re would be significantly limited in repetitive bending, 
repetitive lifting types of activities. Re would be restricted 
in the amounts that he can lift; prolonged standing or prolonged 
sitting in one position without position change would tend to 
aggravate his symptoms.• (Smith deposition, p. 19.) Using the 
Manual for Orthopedic Surgeons and taking into account the 
surgical excision of the disc without fusion and the moderate 
persistent pain and stiffness aggravated by heavy lifting 
necessitating modification of activities, Dr. Smith rated 
claimant's impairment at 20 percent of the body as a whole. Dr. 
Smith indicated that claimant's impairment rating would be only 
7 percent of the body as a whole using the AHA Guidelines, with 
5 percent attributable to the excised disc and with 2 percent 
attributable to a 5 percent neurological deficit in the lower 
right extremity. 

Dr. Smith commented that the Guides were more subjective 
than the Manual because they were based in part on range of 
motion which varies daily and included pain, a subjective 
element, in the assessment of residual nerve root deficit. He 
also felt the Guides were unfair in certain circumstances: 

A. I think that the AHA guidelines with--that 
allows a five percent impairment rating with the 
operated disk without any residual, somebody that's 
able to 90 back to their prior employment, prior 
job, no difficulty, they rate a five percent 
impairment; and I think that that's fair in that 
those people as a grouo are more likely to get 
recurrent episodes of sprain, strain back pain 
types of problems. 

I think people--Mr. Graham and people like him 
that have a disk operated on and continue to have 
significant back pain, significant functional 
limitations, I think that the AMA guidelines don't 
really fairly account for the amount of impairment 
that they have and I think that if you compare 
somebody that's able to 90 back to their old job 
with no difficulties at all and they are fairly 
given a five percent rating, to someone like Mr. 
Graham who really can't do his old job and has not 
been able to do so ior nearly a couple years, I 
think the difference between five and seven percent 
doesn't fairly reflect the difference in those two 
people. 

(Smith ~eposition, p. 34.) 

Dr. Graham identified deposition exhibit 8 as a copy of an 
Insurance Claim - Croup Daily Income form filled out by Sue Nudd 
of his office on November 19, 1980 and regarding the claimant's 
case. He indicated deposition exhibit 9 was a copy of an 
altered exhibit 8 which was brought to his office by a Mr. 
Carlson from Equi-Pox. Regarding the changes and possible chain 
of possession, Dr. Smith testified: 

A. The changes apparent are under Part B, Number 2 
and Number 3. Part Number 2 question is •rs 
condition due to injury or sickness arising out of 
patient's employment? • The original copy from our 
office said, Yes. The copy brought by Mr. Carlson 
indicated the answer to be, No. 

Part B Number 3, "Dates of Service,• the original 
or copy of the original from our office indicated 
the dates of service were 8-26-80 through 9-19-80, 
10-9-80, 11-6-80. And on the copy brought by Hr. 
Carlson, the information is absent. 
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Q. All right. Doctor, do you understand that both 
Exhibits 8 and 9 are supposed to represent copies 
of the same report? The same document? 

A. Yes, in all other respects they're the same. 

Q. Other than those t wo things you already noted? 

A. Yes. 

Q. All right. Do you have any idea how Exhibit 
Number 9 was changed? 

A. No. 

Q. Which of the t wo e xhibits is the report as your 
office filled it out? 

A. The report as it would have been sent out from 
our office would have indicated that condition was 
due to the patient's employment or it would say, 
Yes, and the dates of service would have been 
filled in. 

Q. So that would have been Exhibit Number 8, 
correct? 

A. Yes. 

HR. CROWLEY: All right, I'm going to offer 
Exhibits 8 and 9 at this point. 

MR. SHIELDS: Same reservation. 

Q. (By Hr. Crowley) Doctor, do you know where or 
to what office, specific address, your office sent 
Claimant's Exhibit 8--the original of Claimant's 
Exhibit 8? 

A. The copy from our office that has the reverse 
side of that form says, Send all claims to Diamond 
Vogel, P. o. Box 605, Orange City, Iowa 51041. 

Q. All right, Doctor. 

A. I assume that's where it was sent. 

(Smith depos1t1on, pp. 24-26.) 

Dr. Smith did not recall discussing claimant's case with anyone 
from defendant employer"s local or Orange City offices but had 
some recollection that his office did contact defendant employer 
to clarify whether workers' compensation or the health insurance 
carrier should be billed. 

Claimant recalled that while hospitalized, he talked to 
Gerhart Baker, one of defendant employer's chemists and the 
individual responsible for production, quality control and 
purchasing. According to the claimant, Baker told him not to 
worry about finances and that he (Baker) had s witched him 
(claimant) from one program to another. Claimant did not know 
what had been switched to what. Claimant further testified that 
he told Baker he hurt hs back doing heavy lifting at work and Hr. 
Baker responded it was too late to make such a claim. 

Claimant's 24 year old wi fe, who completed her G.E.D. last 
year, generally verified claimant ' s testimony. She appeared to 
have some trouble correlating dates with appropriate days of the 
week. She attested to claimant's poor communicative skills. 

Claimant's wife indicated that the basket factory inJury 
occurred 1n Hay or June of 1978, that claimant received no 
workers' compensation for such incident and the physical problem 
was resolved in l 1/2 months. She recalled that claimant's low 
back began bothering him in late August of 1980. Claimant's 
wife testified that the second day she called in to report 
claimant's absence due to back pain, Baker asked her how the 
claimant hurt his back. She remembered stating •pobably at 
work", to which Baker responded that the claimant had not 
mentioned a work injury. According to the claimant's wife, she, 
in turn, contended that claimant's problem had to be related to 
work because claimant had done nothing strenuous at home. 
(Claimant earlier testified that he and his family were living 
in an apartment at the time of his injury.) Apparently, claimant 
and his wife subsequently went down to work to pick up his check. 
She re~alled that they spoke with HcKibben about claimant's back 
condition and he recommended that claimant see a chiropractor 
because his wife went to one for back discomfort and learned she 
had a kidney problem. Claimant's wife testified that HcKibben 
did not ask about a work injury and they did not bring the topic 
up at that time. 

When claimant was hospitalized, claimant's wife reported the 
admission to defendant employer who advised her that claimant 
would be receiving sick leave and a check for the prior days off. 
They gave her forms to complete with regard to the hospital bill. 
Claimant's wife did not recall to whom she talked at that time 
or if she mentioned claimant's problem was work related. She 
reported that claimant began receiving disability income checks 
1n September of 1980. When she received notification from 
Bankers Life in November of 1980 that the checks would be 
terminated, she contacted Baker who informed her the checks 
would resume if she signed a paper saying she did not know where 
the claimant had been injured. Claimant's wife explained that 
since she did not know what activity was responsible for claimant's 
problem she signed the requested document and gave it to Baker. 
Claimant's wife alleged that she did not inquire further into 
the origin of the benefits or why the injury was not under the 
workers' compensation program because she was afraid her husband 
would lose his job. Sbe kept claimant advised of the sequence 
of events and left any questioning to him. 

Apparently long term benefits fro■ New York Life were 
suspended again at a later date and then reinstated with a check 
for unpaid past amounts. According to claimant's wife reinstate-

ment followed notice from Social Security that claimant was not 
eligible for benefits under that government program. 

Gerhart Baker testified that HcKibben usually discusses work 
injuries with him but HcKibben actually handles the necessary 
paperwork. Baker denied that claimant or claimant's wife ever 
told him in person or by phone before, during or after claimant's 
hospitalization that claimant ' s back problem was due to a 
work-related injury. Baker said he first learned about the 
claim for workers' compensation in April of 1981 when the 
defendant employer received a call from Dr. Smith's office 
regarding unpaid bills and indicating the condition was work 
related. A first report of injury was prepared at that point. 
Baker gainsaid telling the claimant at any point that it was too 
late to claim workers' compensation or advising claimant's wife 
to specify the injury did not occur at work in order to obtain 
long term disability benefits. He did recall a conversation 
regarding short term versus long term disability benefits. Be 
e xplained that after the short term benefits, sponsored by 
defendant employer, run out, additional forms have to be filled 
out for long term benefits. Baker testified he sent those forms 
to the cl4imant's wife but did not suggest what information she 
should record . Ba~er could not explain the reason for the 
discrepancies between Smith deposition exhibit 8 and exhibit 9 
and commented that he had no part in processing the forms. 

Baker acknowledged that he first learned of claimant's back 
complaints from HcKibben on August 21, 1980 . Be agreed with 
McKibben's decision to put the claimant on light duty. Baker 
testified that he similarly learned that claimant and his wife 
came down to work on August 22, 1980 from HcKibben but that was 
all he knew about such meeting. Thereupon, claimant's counsel 
read from the transcript of Baker's deposition taken on July 21, 
1982: 

Q. Did he relate to you on Friday, August 22nd, 
any of the substance of that conversation that he 
had had with Hr. and Hrs. Graham? 

A. Some of it. 

Q. What was that, at best you can recall? 

A. He had asked Bill and his wife what they were 
going to do, and William had said he was going to 
the doctor. Too much more of it I cannot remember 
except Leonard asked him 1f it was work related, 
and Bill said he did not know, he could not say it 
was work related, and this is all the conversation 
that I do remember now. 

(Baker deposition, p. 12, l.l. 3-13. J 

Baker identified claimant's exhibit las one page out of a 
notebook that defendant employer maintains regarding any health 
related matters reported at work, as opposed to information 
received from calls from home. Baker testified that the follow
ing report regarding the claimant was prepared by Paul Knapp, 
another individual in the quality control division but one under 
his supervision: 

Note: Initial Report Made to Leonard Friday Aug. 22, 
1980 

Honday. 8-25-80 

William Graham - (Not Job Related-) 

Reported to Leonard HcKibben that he was having 
considerable pain in his back. In fact, he had 
been having much discomfort and had planned on 
going to a chiropractor. He was advised to go to a 
medical doctor instead. 8-26-80 - X-rays of back 
shows •slipped disc,• and was admitted to hospital. 
Awaiting developments - Report entry being made in 
log, although William Graham stated he has no idea 
how or when he 111ight have injured himself. (Report 
will be lined out when injury has been definitely 
established as •not job related," as recommended in 
O.S.H.A. Booklet.) 8-28-80 - William Graham being 
placed on temporary disability - approximately 3 
months. Report application being made with Bankers 
Life Insurance Co. 

(Claimant's exhibit l.) 

Baker explained that it was customary to strike out the words 
•not job related• if contrary information was received at a 
later date. 

HcKibben testified that claimant first complained of low 
back pain in late August of 1980 but did not relate the pain to 
any work activity. HcKibben indicated that when the claimant 
came to work to report he was going to the doctor, he asked the 
claimant whether he could have hurt himself at work and the 
claimant responded he did not know how he hurt his back. 
HcKibben was not familiar with the lining out process with 
regard to claimant's exhibit land reported that he only took 
claimant's word that the matter was not work related when he 
discussed the matter with Knapp. 

McKibben related that he spoke with the claimant on one 
occasion during the clai111ant's hospitalization and again at 
Christ111as time when he and Knapp delivered a gift collection 
from work. He spoke with the claimant's wife at Nev Years. 
HcKibben recalled no mention of a work injury being made during 
any of those encounters. 

HcKibben testified that claimant's usual job had been 
drawing paint. He described how two employees work together in 
that assignment and that they might handle 100 50 pound buckets 
of paint in an hour. The routine was broken by cleaning tasks 
and moving, no lifting, barrels. Al thou¢!" he indicated on 
direct examination that defendant employer had some light duty 
JObs, McKibben conceded there was nothing suitable for a person 
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with a 10-15 pound weight limit and low intelligence. He 
observed that claimant had been a slow but good worker. 

Blair Vogel, general manager and vice president for defen
dant employer, testified that he received no indication that 
claimant had injured himself at work when he spoke with the 
claimant on Augus t 29, 1980 at the hospital. Vogel first 
learned that claimant was contending the back problem was work 
related when Dr. Smith called on April 21, 1981 inquiring about 
payment of his bill. At that point he questioned Knapp, Baker 
and McKibben about the matter. The consensus was that there had 
been no indication of a work injury. 

Regarding Smith deposition exhibits 8 and 9, Vogel testified 
that Mary Easton, the bookkeeper at the Orange City site, gives 
the form in question to employees who report a non-work injury 
and then sends t hem on to the long term disability carrier in 
New York. Be assumed that the New York contact saw the •yes• 
checked regarding a work injury and contacted the Grahams 
regarding no coverage and that the change thereafter was made. 
Vogel verified no one of defendant employer's representatives 
had the authority to make such changes. Be also testified that 
defendant employer does not rely upon information presented on 
that form for report of a work injury. 

Vogel testified that as he walked through the plant on the 
date of the hearing an employee by the name of Charles Van 
Winkle approached him with information about the case. Defen
dants wished to call Van Winkle as a witness, despite the fact 
that such name had not been exchanged with the claimant as 
required by the pre-hearing order, for the reason that the 
testimony of such witness was material and relevant to the case 
and was recently discovered. Claimant ' s objection to such 
witness testifying was sustained. Defendants' contention that 
Van Winkle was a newly discovered witness was deemed to lack 
merit in light of the passage of time since claimant's petition 
was filed -- defendants had more than ample time to discover a 
material witness on defendant employer's premises. Accordingly, 
defendants were allowed to present Van Winkle's testimony by 
means of an offer of proof for the limited purpose of preserving 
such testimony. 

Claimant, who turned 33 years old on March 25, 1983, com
pleted grade school and high school through a special education 
program. Claimant's employment history consists of general 
labor that requied use of his back. He received no special 
training f or any of the various jobs he has held, and he has 
never belonged to a union. Claimant specifically recalled 
wor king as a lead smelter after high school and then at a pole 
mill. He has worked with hammers quite a bit. Be has never 
operated heavy machinery. Claimant moved with his wife and 
child from Arkansas to Iowa seven years ago. Claimant's first 
employment in this state consisted of ma king pallets with a nail 
gun. Claimant earned not over $100 per week at that piece rate 
job. Claimant next worked at a basket factory, stacking boxes, 
pushing carts and unloading trucks. He related earning not more 
than $4. 00 per hour on that job. At the time of the injury, 
claimant was earning $4 .60 per hour and working 8 1/2 hours a 
day and on Saturday when he got the chance. 

Claimant's present complaints include frequent back and leg 
pain apparently commensurate with the amount of activity he 
attempts. Claimant alleged that his foot bothers him on occasion 
causing him to limp. Claimant's wife testified that claimant's 
right foot has turned purple on occasion. Claimant testified 
that he has done nothing strenuous at work and does not think he 
could return to wor k for defendant because he is afraid of 
further back injury and hospitalization. Claimant indicated he 
would li ke to return to wo rk but it was his understanding that 
Dr. Smith recommended he seek only light work , meaning no 
lifting over 10-15 pounds and no repetitive bending. Claimant 
explained that he has not looked for work , even light duty, 
because he assumes there is nothing he can do physically and 
earn good money . He acknowledges that some of the tasks he 
performed for defendant employer were of a light nature . He 
pursued further reading and writing classes in vain. Claimant 
started learning upholstery a few months before the hearing. He 
observed that such work entailed turning over , not lifting , 
furniture. Claimant related that he continues to do the e xercises 
recommended by Or. Smith and walks as much as possible. Since 
Claimant's wife has a housekeeping job, claimant spends a lot of 
time with his five year old 50 pound daughter. He does not lift 
the child. The heaviest items he carries are a carton of milk 
and light groceries. 

Claimant ' s wife testified claimant no longer fishes, hunts 
nor engages in metal detecting. His present hobby is collecting 
Avon bottles. She accompanies him on walks in the country and 
occasionally they plant seeds. She carries the necessary 
equipment and does the actual work. 

Claimant testified that medical e xpenses recited into the 
record a t the outset of the hearing were incurred for treatment 
of his injury . Claimant indicated he has not sought other 
medical care because he cannot afford it. 

APPLICABLE LAW 

Claimant has t he burden of proving by a preponderance of the 
evidence that he received an injury on August 21, 1980 which 
arose out of and in the course of his employment. McDowell v. Town 
of Clar ksville , 241 N. W.2d 904 (Iowa 1976): Musselman v. central 
Te l ephone Co . , 261 Iowa 352, 15 4 N.W.2d 128 (1967). 

The supreme court of Iowa in Almquist v. Shenandoah Nurseries, 
218 Iowa 724 , 25 4 N.W. 35 (1934) at 731-32, discussed the 
definition of personal injury in worke r s' compensation cases as 
follows: 

A personal injury, con t emplated by the Workmen's 
Compensation La w, obviously means an injury to the 
body, the impairment of health, or a disease , not 
excluded by the act, which comes about , not through 
the natural building up and tearing down o f the 
human body, bu t because of a traump•lc o r other 

hurt or damage to the health or body of an empl oyee. 
[Citations omitted.) The injury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of natu r e, and thereby impairs 
the health, overcomes, injures, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a part or all of the body. 

In Cedar Rapids Community Sch. v. Cady, 278 N.W.2d 298, 299 
(Iowa 1979), the Iowa Supreme Court again explained the meaning 
behind and distinction between "in the course of" and "arising 
out of" : 

..• "in the course of" his employment. This element 
refers to the time, place and circumstances of the 
injury. An injury occurs in the course of employ
ment when it is within the period of employment at 
a place the employee may reasonably be, and while 
he is doing his work or something incidental to it. 
McCluP v. Union, et al. Counties, 188 N. W.2d 283, 
287 (Iowa 1971). 

. .. arose •out of " his employment. This element 
refers to the cause and orig i n of an injury. Id. 
The injury must be a natural incident of the work. 
This means it must be a rational consequence of a 
hazard connected with the employment. Musselman vs. 
Central Tele~hone Co., 261 Iowa 352, 355, 154 N. W.2d 
128, !JO (19 7); Burt v. John Deere Tractor Wor ks, 
247 Iowa 691, 700, 73 N.W.2d 732, 737 (1956). 

Code section 85.23 provides: 

Unless the employer or his representat i ve shall 
have actual knowledge of the occurrence of an 
injury received within ninety days from the date of 
the occurrence of the i njury or unless the employee, 
or someone on his behalf or a dependent or someone 
on his behalf shall give notice thereof to the 
employer within ninety days from the date of t he 
occurrence of the injury, no compensation shall be 
allowed. 

Lack of notice or actual knowledge of the work injury is an 
affirmative defense and the burden of proof rests upon the 
employer. De Lon7 v . Iowa State Highway Commission, 229 Iowa 
700, 295 N. W. 91 l94l) . 

In Rob. 
811 ( Iowa 
actual notice: 

tation, 296 N.W.2d 809, 
iscussed what constitutes 

Section 85.23 does not expressly require any 
information in addition t o knowledge of the injury 
to satisfy the actual knowledge prong of the 
statute. Furthermore, we cannot defeat the beneficent 
purpose of the workers' compensation statute by 
reading something into it which is not there. 
Cedar Rapids Community School v. Cady , 278 N.W.2d 
298, 299 (Iowa 1979). In seeking the meaning of a 
stat ute, however, we must consider its entirety 
rather than only one portion and must give it a 
construction which does not make any part superfluous. 
Iowa De~artment of Transportation v. Nebraska-Iowa 
Supply o., 272 N.W. 2d 6, 11 C Iowa 1978). 

As a result, the actual knowledge provision of 
section 85.23 cannot be construed in isolation from 
the alternative requirement of notice. Obviously 
the notice requirement cannot be satisfied without 
an allegation that the injury was work-connected. 
Section 85.24 provides a form of notice which not 
only includes information about the injury but 
'that compensation will be claimed therefor.• The 
provision includes a summary of what a notice must 
contain: "No variation from this form of notice 
shall be material if the notice is sufficient to 
advise the employer that a certa~n employee, by 
name, received an injury in the course of his 
employment on or about a specified time , at or near 
a certain place.• (emphasis supplied). If the 
actual knowledge requirement were satisfied without 
any information that the inJury might be wor k
connected, it should not be necessary to allege the 
inJury was work-connected when giving the statutory 
notice. In fact, however, it is necessary to 
allege the injury wa~ work-connected when giving 
notice. It logically follows that the actual 
knowledge alternative is not sa t isfied unless the 
employer has information putting him on notice that 
the inJury may be work-related. 

The purpose of section 85.23 is to alert the 
employer to the possibility of a claim so that an 
investigation of the facts can be made while the 
information is fresh. See Knipe v . Skelqas Co., 
229 Iowa 740, 748, 294 N. W. 880 , 884 (1941). In 
view of this purpose, it is reasonable to believe 
the actual knowledge alternative must include 
information that the injury might be work-connected. 

This is the meaning which has been given the 
actual knowledge requirement under similar statutes 
in other jurisdictions. See e. ~-• Bollerer v. 
Elenberger, 50 N.J. 428, 432, 23 A.2d 138, 140 
(1967) ( "The test is whether a reasonably conscientious 
employer had grounds to suspect the possibility of 
a potential compensation claim.") The principle is 
stated in 3 A. Larson, Workmen ' s Compensation 
S 78.3l(a), at 15-39 to 15-44 (1976): 

It is not enough, however, that the employer 
through his representatives, be aware (of 
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claimant's malady). There must in addition be 
some knowledge of accompanying facts connecting 
the injury or illness with the employment, and 
indicating to a reasonably consc1ent1ous manager 
that the case might involve a potential compen
sation claim. 

We hold that this principle applies to the 
actual knowledge provision of 85.23. 

The discovery rule applies to the notice provision of Code 
section 85.23. Jacques v. Farmers Lumber and Sup3ly Co., 242 
Iowa 548, 47 N.W.2d 236 !1951). The 90 day perio commences 
when the claimant, as a reasonable person (Judged by his or her 
own education and intelligence) should recognize the nature, 
seriousness and probable compensable character of his or her 
injury or disease. Again, the notice given to the employer must 
convey the work-related nature of the alleged inJury. Robinson, 
at page 812. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of August 21, 1980 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Bo,gs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insu ficient: a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

In Floyd Enstrom v. Iowa Public Service Compan1, Appeal 
Decision filed August 5, 1981, the industrial comm ssioner 
discussed the concept of industrial disability: 

There is a common misconception that a finding 
of impairment to the body as a whole found by a 
medical evaluator equates to industrial disability. 
Such is not the case as impairment and disability 
are not identical terms. Degree of industrial 
disability can in fact be much different than the 
degree of impairment because in the first instance 
reference is to loss of earning capacity and in the 
later to anatomical or functional abnormality or 
loss. Although loss of function is to be con
sidered and disability can rarely be found without 
it, it ,s not so that an industrial disability is 
proportionally related to a degree of impairment of 
bodily functlon. 

Factors considered in determining industrial 
disability include the employee's medical condition 
prior to the injury, after the injury and present 
condition: the situs of the injury, its severity 
and the length of healing period: the work ex-
perience of the employee prior to the 1n1ury, a(ter 
the injury and potential for rehabilitation; the 
employee's qualifications intellectually, emotionally 
and physically; earn,ngs prior and subsequent to 
the injury; and age, education, mot1vat1on, and 
functional impairment as a result of the injury and 
inab1l1ty because of the in)ury to engage tn 
employment for which the employee is fitted. Loss 
o( earnings caused by a job transfer for reasons 
related to the injury is also relevant. These arc 
matters which the finder of fact considers collectively 
1n arriving at the determination of the degree of 
lndustrial disability. 

There are no weighting guidelines that are 
indicated for each of the factors to be considered. 
There are no guidelines which give, for example, 
age a weighted value of ten percent of total, 
education a value of fifteen percent of total, 
motivation - five percent: work experience - thirty 
percent, etc. Neither 1s a rating of functional 
impairment entitled to whatever the degree of 
impairment that is found to be conclusive that lt 
directly correlates to that degree of industrial 
disability to the body as a whole. In other words, 
there are no formulae which can be applied and then 
added up to determine the degree of industrial 
disability. It therefore becomes necessary for the 
deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the 
finding with regard to degree of industrial disabil
ity. 

Section 85.34(1), Code of Iowa, states: 

Healing period. If an employee has suffered a 
~ersonal injury causing permanent partial disabil
ity for which compensation is payable as provided 
in subsection 2 of this section, the employer shall 
pay to the employee compensation tor a healing 
period, as provided in section 85.37, beginning on 
the date of injury, and until the employee has 
returned to work or it Is medically indicated that 
significant improvement from the injury is not 
anticipated or until the employee is medically 
capable of returning to employment substantially 
similar to the employment in which the employee was 
engaged at the time of injury, whichever occurs 
first. 

ANALYSIS 

Claimant sustained his burden o( proving that his back 
problem arose out of and in the course of employment. The 
recogd is devoid o( evidence re~arding any non-work injury or 
physical activity that might have caused claimant's herniated 
disc. The prior work injury at the basket factory apparently 
did not involve the low back and the mention o( an aching back 
years earlier did not appear to be significant. Based on 
cla imant's description of the work he performed prior to the 

onset of symptoms, Dr. Smith opined that claimant's problem 
arose out of his employment. Parenthetically, it ls noted that 
Dr. Smith's understanding of claimant's work was non-specific as 
to the amounts lifted or with what frequency. Whether such 
knowledge would have had a bearing on his opinion 1s highly 
doubtful in light of the absence of any other etiological 
candidates. 

With regard to the notice issue, the record indicates that 
the defendants had actual knowledge that claimant's back problem 
might be work related in August of 1980. That claimant reported 
to defendant employer that he was unsure how he hurt his back 
does not obviate a finding in claimant's favor. It was clear to 
this observer that claimant had difficulty expressing himself 
and became eas,ly confused by questioning on fine points. 
Likewise, with regard to HcKibben's testimony, the undersigned 
made the following marginal notes at the time of the hearing: 
•witness struck me as one who hears what he wants to ... communicative 
skills questionable• and •witness• answers to questions are not 
on point all times - may have misunderstood claimant." Hore 
important than the co~.munication gap are the facts that HcKibben 
did 1nquir:e into the qut•St.1.. : r")f whEth r laim:int's lnj1Jry 
was work related and that the defendant employer's report 
stating the matter was not considered to be a work inJury also 
left open the poss1bil1ty that further investigation might 
reveal contrary information. Bence, whether the claimant added 
the words "at work" to his statements that he did not know how 
he inJured himself 1s not crucial. That claimant presented 
complaints of back pain of unknown or1g1n and that defendant 
employer by virtue of knowing what claimant's job entailed 
questioned whether the condition might be work related satisfies 
the intent of Code section 85.23. 

In analyzing actual notice 1n the Robinson case, the Iowa 
Supreme Court referred to the language of Code section 85.24 
which provides that "ln)o variation from this form of notice 
shall be material if the notice is sufficient to advise the 
employer that a certain employee, by name, received an injury in 
the course of his employment on or about a specified time, at or 
near a certain place.• It must be emphasized that the statutory 
language does not require the claimant to report that his 1n1ury 
"arose out of employment,• which fact is essentially a medical 
determination. Yet, in cases like the present, where a specific 
accident did not occur, confusion between "1n the course of• and 
"arising out of• often generates a notice issue. Clearly, the 
claimant had no knowledge of what act,vity caused his back 
problem. Advising his employer of that fact was all he reasonably 
could be expected to do. Again, the defendant employer knew 
what kind of work claimant performed and was aware of claimant's 
contention that he did not know how he hurt himself (which 
implied no known non-work injury as well as no work injury) and 
therefore had information amounting to notice that claimant's 
back condition might have occurred during the course of employ
ment, not thot it in (act did so no, lhdl 1t a1ose out oC 
employment. 

If lt had been determined that the defendant employer did 
not have actual knowledge, the defendants would not have sus
tained their burden of prov,ng that claimant failed to give them 
notice within 90 days of the occurrence of the injury because 
when claimant discovered his injury is not clearly establs1hed 
1n the record. Dr. Smith's testimony that claimant on August 
26, 1980 referred his complaints to the work he had been doing 
for defendant employer is suspect ln light of the history taken 
by Or. Breckner on the same day. That is, the medical experts 
established the probable compensable nature of the claimant's 
injury based on the hlstory he gave them. At what point they 
first expressed such fact to him is not ascertainable from the 
evidence. Whereas, the employer is seemingly held to a "possible" 
standard with regard to actual knowledge, a claimant 1s required 
to give timely notice when he or she learns of the "probable" 
compensable nature of the lnjury. The reasonableness of the 
claimant's conduct is to be judged in light of his education and 
intelligence. The record demonstrates that claimant would not 
have discovered his 1n1ury unless someone explained the compensable 
nature to him in direct, simple and def1n1te terms. 

The record contains no evidence of any subsequent injuries 
or independent contributing factors to claimant's present 
condit1on of status post-laminectomy with persistent intermittent 
sciatica. Hence, claimant's alleged disability is directly 
traceable to the work injury. 

Claimant's inJury 1s to the body as a whole and therefore he 
1s entitled to an assessment of his loss of earning capacity. 
Dr. Smith's rat1nq of 20 percent based on the Manual for Orthopedic 
Surgeon~ bc·tt<-•r mirrors the .1ctu'll re~tricti 'l'H" h,,. qave tht 
claimant than the 7 percent rating based 1n the AHA Guides. or. 
Smith 1nd,cated that claimant would not be able to return to his 
work as a paint drawer and specifically noted that claimant 
should avoid repetitive bending and lifting and prolonged 
standing and sitting. While Dr. Smith further noted that 
claimant should limit the amount he (claimant) lifted, he did 
not speciCy how much claimant could lift. Claimant thought or. 
Smith told him to restrict lifting to 10-15 pounds. HcKibben 
testified that defendant employer had no suitable work for 
someone with low 1ntell1gence and a 10-15 pound weight restriction. 
As discussed earlier, Dr. Smith did not receive detailed infor
mation regarding claimant's job. Likewise, whether Dr. Smith 
did tell claimant he had a 10-15 pound weight limit and whether 
he indicated such degree of restriction was permanent is sub1ect 
to debate in light of claimant's intelligence and poor communication 
skills. In any event, the restrictions Dr. Smith did verify by 
h,s testimony suggest that claimant's capacity to earn has been 
substantially affected by the compensable injury. 

Claimant's work history has been that of a g~neral laborer 
and accordingly has entailed substantial use of his back. 
Unfortunately, claimant has made no attempt to discuss suitable 
work with defendant employer or to seek gainful employment 
elsewhere. By his own admission he decided there was no work he 
could do that would pay well. His poor motivat,on does not 
appear to be attributable to the work inj~ry. Rather, HcKibben's 
testimony that claimant wag a good but slow worker, claimant's 
earnings from the prior incentive job and claimant's general 
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demeanor suggest that he has never been an energetic worker. 
That such fact may be related in part to his low intelligence 
and limited education does not Justify overlooking the sign1f1cance 
of such factor in assessing claimant's loss of earning capacity. 

The uedersigned has seen many claimants with s1m1lar injuries, 
poor educational skills and limited work histories take advantage 
of every oppotunity to better their position in life. Claimant 
is relatively young by today's standards and should be able to 
be retrained for some form of gainful employment. Apparently, 
claimant attempted some form of retraining, but whether it was 
of the type contemplated by Code section 85.70 1s not clear. At 
least, claimant's recent interest in learning the upholstery 
trade provides some evidence of interest in bettering himself. 
Whether he masters and utilizes such skills is another matter. 
Accordingly, claimant's loss of earning capacity attributable to 
the work inJury is deemed to be JO percent. 

Dr. Smith's testimony regarding when claimant reached 
maximum recovery essentially satisfies the language of present 
Code section 85.34(1). The recent amendment to such subsection 
was meant to clarify rather than change the intent of the 
legislature and therefore applies to all cases presently 1n 
litigation regardless of the date of injury. Therefore, claimant's 
healing period terminated on September 8, 1981. 

The medical repor.ts and claimant's testimony establish that 
the medical expenses recited into the evidence were for treat
ment that was reasonable and necessary in the care of claimant's 
work related disability as contemplated by Code section 85.27. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

WHEREFORE, for all the reasons set forth above the undPr
signed hereby makes the following find1ngs of fact and con
clusions of law: 

FINDING 1. Claimant had been working for defendant employer as 
a paint drawer for approximately one year when he began to 
notice low back pain on or about Augus~ 21, 1980. 

FINDING 2. Claimant had sustained no prior low back inJur1es 
and did not engage in any stressful non-work activity. 

FINDING 3. Claimant was hospitalized from August 26, 1980 to 
September 19, 1980 during which time he underwent a hemilaminectomy 
and diskectomy for a herniated nucleus pulposus at LS, Sl. 

FINDING 4. The medical evidence indicated claimant's injury was 
related to his work as a paint drawer. 

CONCLUSION A. Claimant sustained his burden of proving that he 
suffered an injury arising out of and in the course of employ
ment. 

FINDING 5. The day after claimant first noticed symptoms of 
back pain, claimant advised defendant employer of the matter and 
indicated that he was uncertain about the specific cause of his 
discomfort. 

FINDING 6. Defendant employer, who knew what activity claimant's 
job entailed and who knew claimant was uncertain about the 
origin of his complaint, questioned whether the back problem 
might be related to claimant's employment. 

FINDING 7. Ba ,ed on findings 5 and 6, defendant employer had 
actual knowledge that claimant's injury might be related to 
employment one day after the claimant first noticed his pain. 

CONCLUSION B. Defendants have failed to sustain their burden of 
proving an affirmative defense pursuant to Code section 85.23. 

FINDING 8. Claimant sustained no subsequent injuries nor was 
there evidence of any independent factors contributing to his 
present impairment. 

FINDING 9. The medical evidence establishes that claimant's 
present status post-laminectomy with persistent intermittent 
sciatica 1s directly traceable to the work inJury. 

CONCLUSION c. Claimant has sustained his burden of proving that 
his present disability is causally related to the work injury. 

FINDING 10. Claimant's permanent functional impairment 1s rated 
at 7 percent based on the AHA Guides and at 20 percent based on 
the Manual for Orthopedic Surgeons. 

FINDING 11. 
and proloned 
he lifts. 

Claimant must avoid repetitive lifting and bending 
standing and sitting. He should monitor the amount 

FINDING 12. Claimant did not seek suitable work with defendant 
employer nor attempt a return to any form of gainful employment. 
At the time of the hearing he had recently become interested in 
upholstering. 

FINDING 13. Claimant is 33 years old. 

FINDING 14. Claimant completed 12 years of special education. 

FINDING 15. Claimant's work history is that of a general 
laborer. He was a good but slow worker. 

FINDING 16. Claimant complains of back, leg and foot pain 
commensurate with activity. 

CONCLUSION D. Claimant has sustained 30 percent loss of earning 
capacity as a result of the work injury. 

FINDING 17. Significant improvemPnt in claimant's condition was 
not medically anticipated as of September 8, 1981. 

CONCLUSION E. Claimant's healing period terminated as of 
September 8, 1981 in accordance with Code section 85.34(1). 

FINDING 18. Varied medical expenses recited into the record 
were for treatment of the work-related condition. 

CONCLUSION F. Claimant Is entitled to reimbursement of such 
expenses pursuant to Code section 85.27. 

ORDER 

THEREFORE, it is ordered that the defendants pay the claimant 
one hundred fifty (150) weeks of permanent partial disability at 
the rate of one hundred twenty-seven and 81/100 dollars ($127.81) 
per week. Pursuant to Code section 85.34(2) permanent partial 
disability benefits shall begin as of September 9, 1981. 

Defendants are ordered to pay the claimant healing period 
benefits from the date of lnJury through September 8, 1981 at the 
rate of ~ne hundred twenty-seven and 81/100 dollars ($127.81) 
per week. 

Compensation that has accrued to date shall be paid 1n a 
lump sum. 

Defendants are further ordered to pay unto the claimant the 
following medical expenses: 

Burlington Medical Center 

Anesthesiologist 

$5,251.91 

195.00 

132.00 

55,26 

14.00 

1,260.50 

Dr. Calderon 

Prescriptions 

Dr. Breckner 

Dr. Smith 

Costa of the proceeding are taxed to the defendants. See 
Industrial Commissioner's Rule 500-4.33. 

Interest shall run in accordance with section 85.30, Code of 
Iowa, 1983. 

A final report shall be filed by the defendants when this 
award 1s paid. 

Signed and filed this 30th day of March, 1983. 

No Appeal 
LEE l'I. JACKWIG 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ELMER ERNEST GRIGSBY, 

Claimant, 

vs. 

STATE Of' IOWA, 

Employer, 
Self-Insured, 
Defendant. 

INTRODUCTION 

File No. 683285 

REVIEW-

R E O P E N I N G 

D E C I S I O N 

This is a proceeding in review-reopening brought by Elmer 
Ernest Grigsby, claimant, against State of Iowa, for the recovery 
of further benefits as the result of an injury on September 29, 
1981. Claimant's rate of compensation, as indicated in the 
memorandum of agreement previously filed 1n this proceeding, 1s 
$135.81. A hearing was held before the undersigned on February 
16, 1983, at which time the record was considered fully submitted. 

The record consists of the testimony of claimant: claimant's 
exhibits 1 and 2; and defendant's exhibit A. 

ISSUES 

The issue presented by the parties at the time of the 
hearing is the extent of permanent partial disability benefits 
claimant is entitled to. 

FACTS PRESENTED 

Claimant received an injury arising out of and ln the course 
of his employment with defendant on September 29, 1981 when two 
of his fingers of his left hand came Into contact with a turning 
fan of an air conditioner on which he was working. As a result 

• 
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of his inJury claimant had a portion of the distal phalange of 
his index finger (first finge r ) amputated and the majority of 
the distal phalange of his long finger (second finger) amputated. 
upon viewing claimant's fingers the undersigned noted that the 
distal joints of both fingers were still present. A portion of 
the fingernail of the firs t finger was ~till present and what 
appeared to the undersigned to be a part of the fingernail of 
the second finger was also present. 

The only medical evidence presented was a letter from Peter 
D. Wirtz, M. D., dated April 26, 1982 in which he stated: 

This patient's left index partial amputation of 
the distal tuft would be 2\ impairment of the 
finger which is al\ impairment of the hand . The 
left long finger amputation through the distal tuft 
would be a 8\ impairment of this finger which is a 
2 % impairment of the hand. These impairments of 
t he hand would be a 3\ impairment of the upper 
e xtremity. 

APPLICABLE LAW 

Section 85,34, Code of Iowa, which contains the scheduled 
members indicates that loss of the first finger, more commonly 
called the index finger, is worth 35 weeks of compensation and 
loss of the second finger, 30 weeks of compensation. Section 
85.34 (2) goes on to state, in part: 

f. The loss of the first or distal phalange of the 
thumb or of any finger shall equal the loss of 
one-half of such thumb or finger and the weekly 
compensation shall be paid during one- half of the 
time but not to exceed one-half of the total amount 
for the loss of such thumb or finger. 

g. The loss of more than one phalange shall equal 
the loss of the entire finger or thumb. 

ANALYSIS 

Although the record was left open so that defendant could 
file a brief, a reading of claimant's brief discloses that this 
matter can be decided without waiting on anything else. 

A view of claimant's fingers clearly reveals that claimant 
has only lost a portion of the distal phalange of the first and 
second fingers of his left hand. Because he has only lost a 
portion of the distal phalange of each finger he is not entitled 
to benefits under either subsection (f) or (g) of section 85,34(2), 
The Code. This conclusion is also supported by the letter from 
Dr. Wirtz. Claimant is only entitled to the functional impairment 
caused to each finger as it relates to that finger. The letter 
of Dr. Wirtz remains uncontradicted. Claimant has had a functional 
impairment of two percent of his first finger and eight percent 
of his second finger. 

FINDINGS OP FACT AND CONCLUSIONS OP LAW 

WHEREFORE, based on the evidence presented and the principles 
of law previously stated, the following findings of fact and 
conclusions of law are made: 

Finding 1, While working on an air conditioner claimant injured 
the first and second fingers of his left hand. 

Finding 2. As a result of his injuries a portion of the distal 
phalange of each of those fingers were amputated. 

Finding 3. As a result of his injury claimant has a two percent 
(2\) functional impairment of his first finger and an eight 
percent (8\) functional impairment to his second finger. 

Conclusion A. As a result of bis injury claimant is entitled to 
three and one-tenth (3,1) weeks of permanent partial disability. 

THEREFORE, defendant is to pay unto claimant three and 
one-tenth (3.1) wee ks of permanent partial disability benefits 
at the weekly rate of one hundred thirty-five and 81/100 dollars 
($135.81) for a total of four hundred twenty-one and 01/100 
dollars ($4 21.01). 

Claimant is to pay the costs of this action. 

A final report is to be filed by defendant upon payment of 
this award. 

~igned and filed this~ day of February, 1983. 

NO Appeal 
DAVIDE. LINQUIST 
DEPUTY INDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

FRANK GUYTON, JR., 

Claimant, 

vs. 

IRVING JENSEN COMPANY, 

and 

Pile No. 502038 

A P P E A L 

CBUBB PACIFIC INDEMNITY 
COMPANY, 

Insurance Carrier, 
Defendants. 

D E C I S I O N 

By order of the industrial commissioner filed December 29, 
198~, the undersigned deputy industrial commissioner has been 
appointed under the provisions of section 86.3 to issue the 
final agency decision on appeal in this matter. Claimant 
appeals from a review-reopening decision. 

The record on appeal consists of the transcript of the 
hearing ( in two parts, covering August 4, 1982 and August 5, 
1982): claimant's exhibits 1-15 inclusive (exhibit 11 being the 
deposition of Arnold E. Delbridge, H.D., taken June 16, 1982, 
and exhibit 13 being the deposition of George Mosley); defendants' 
exhibits 1-13 inclusive: and a second deposition of Dr. Delbridge 
dated August 18, 1982, all of which evidence was considered in 
reaching this final agency decision. 

The result here will be the same as that reached by the 
hearing deputy. 

REVIEW OF THE RECORD 

Claimant hurt his back at work on May 5, 1978. A memorandum 
of agreement was filed on April 4, 1979, showing a weekly rate 
or ~139.27. Claimant was paid some weekly benefits in June, July 
ana August, 1978. He filed his petition for review-reopening on 
February 17, 1981. The case was heard on August 4 and 5, 1982 
and a decision of November 2, 1982 awarded claimant 100 weeks of 
compensation benefits for a 20 percent permanent partial disability 
for industrial purposes. 

Claimant was hurt when he was struck in the left hip by a 
cement truck. He has been treated by orthopedic specialists, 
but has had no surgery. Be was examined at University Hospitals 
in Iowa City in December, 1980 where his permanent partial 
disability to the body as a whole was estimated at 20 percent. 

Claimant was also examined by James E. Crouse, M.D., a 
Waterloo orthopedic surgeon, who recommended that claimant 
perform only light activities. 

Arnold Delbridge, M.D., a qualified orthopedic surgeon, 
treated claimant in 1981 and 1982. According to Dr. Delbridge, 
claimant had a 12 to 15 percent permanent impairment with 15 
percent being the most likely. Dr. Delbridge testified twice by 
deposition, the second time occurring after claimant had been 
observed and photographed doing some work in loading and unloading 
a pickup. Even after viewing the pictures of claimant's activities, 
Dr. Delbridge held fast to his estimate of 15 percent permanent 
part1al impairment, explaining that claimant would be better 
some days and worse others. 

Harian Jacobs, a vocational consultant, testified on behalf 
of claimant. The record shows that claimant is a 41 year old 
man who is not sure of his own age nor how long he lived in 
Mississippi before moving to Iowa. He is illiterate, does not 
know his height or weight, cannot tell time, and had a total 
formal schooling of one month. Based on these facts as well as 
testing and considering claimant's impairment, Ms. Jacobs 
testified that claimant would have a very narrow range of Jobs 
open to him. This testimony was reinforced by exhibit 7, a 
report by Owen Duffy, IV, Ph.D., a licensed psychologist who 
stated that claimant's full scale IO is 64. Ms. JacobS' full 
report can by found as exhibit 14. 

ISSUES 

Claimant states the issues: 

The evidence of the claimant established that 
the claimant was an odd lot employee placing the 
burden on the employer to establish that there was 
some kind of work that 1s regularly and continuously 
available to the claimant and the employer did not 
meet its burden. 

The decision of the industrial commissioner that 
claimant was only 20 per cent industrially disabled 
was not supported by substantial evidence and as a 
matter of law, claimant has established that he is 
permanently and totally disabled on an industrial 
basis. 
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Evidence of isolated incidents of physical 
activity are immaterial to the extent of industrial 
disability suffered by the claimant. 

APPLICABLE LAW 

Claimant's disability is industrial, which is reduction of 
earning capacity and not mere functional impairment. Such 
disability includes considerations of the functional impairment, 
of age, education, qualifications, experience and claimant's 
inability because of the inJury to engage 1n employment for 
which he is fitted. Olson v. Good ear Service Stores, 255 Iowa 
1112, 125 N.W.2d 251 ; Hartin v. Se y 1 o., 252 Iowa 
128, 106 N.W.2d 95 (1960); Blacksmith v. All American, Inc., 290 
N.W.2d 348 (Iowa 1980); and Mcspadden v. Big Ben Coal Co., 288 N.W.2d 
181 (Iowa 1980). 

Claimant has the burden of proof to show the extent of his 
industrial disability. Olson v. Goodyear Service Stores, supra. 

Other propositions of law are discussed below. 

ANALYSIS 

Claimant's first argument concerns the odd lot doctrine as 
discussed in Larson, The Law of Workmen's Compensation, volume 2, 
pages 164.60 and l64.95-.ll3. Under that theory, where a 
claimant's abilities and other attributes are of a low order, he 
or she may be totally and permanently disabled although not 
altogether incapacitated from work. Larson, volume 2, page 164.24. 

Claimant goes further, however, and urges that if a claimant 
can be considered as covered by the odd lot doctrine, "the 
burden of proof to show that employment is available shifts then 
to the employer.• (Claimant's brief, page 14.) 

The Iowa court has not adopted specifically the odd lot 
doctrine; however, it has held that "a claimant's inability to 
find other suitable work after making bonafide efforts to find 
such work may indicate that relief should be granted." Mcspadden, 
supra, page 192. As claimant's brief states, the Mcspadden case 
discusses industrial disability. The HcSeadden case, however, 
does not rule that the burden of proof shifts to defendants. 
The Iowa test for industrial disability, referred to above, 
certainly seems broad enough to cover claimant's situation. 
That is, the Iowa test measures the extent of claimant's disability, 
taking into account many factors, including how much his physical 
incapacity contributes to the overall disability. The burden of 
proof, however, remains with the claimant. 

The second and third of claimant's issues relate to the 
extent of claimant's industrial disability. Since this is a de novo 
review, the entire record has been examined, and the evidentiary 
facts will be considered 1n the light of the tests for industrial 
disability. 

First, it may be observed that claimant is indeed a limited 
person both as to intellect and experience. That is shown by 
his own testimony as well as others, including a vocational 
expert. 

The question of disability remains the same for this claimant 
as for any other claimant: what does the evidence show that he 
can or cannot do? The evidence clearly shows what he cannot do 
due to his non-physical limitations, and the medical testimony 
shows that he indeed has some physical limitations which stem 
from the inJury. However, the photographic evidence shows that 
his physical limitations are not so complete as to totally 
1ncapacitate him from work. 

There are some 90 pictures in the exh1blts (some are duplicates) 
which are discussed in the testimony of the private investigator. 
These pictures and that testimony clearly establish that on the 
first three days of June, 1982, claimant was able to load a box 
springs and other miscellaneous items onto his pickup truck, 
drive it to a landfill, and dispose of the items there. Also, 
he was able single-handedly to lift a heavy rototiller onto the 
pickup. Be was observed doing this work, driving the pickup, 
and other normal activities. It 1s true that claimant obtained 
pain medication after doing this work, but it is also true that 
he apparently continued to do such work because, as or the week 

of the hearing, the private investigator found that claimant's 
vehicle was again loaded with "Junk." (Tr., August 5, 1982, p. 61) 
From that fact, one takes the inference that claimant continued 
his loading, hauling and unloading activities. 

The testimony and pictures show that claimant can do work 
which is wi thin bis capabilities for extended periods of time. 
That being the case, he cannot be said to be permanently and 
totally disabled. 

The findings of fact 
deputy will be adopted. 
that of the undersigned. 

and conclusions of law of the hearing 
One finding of fact, number six, is 

FINDINGS OP PACT 

1. Claimant alleges an Iowa inJury. 

2. Defendants filed a memorandum of agreement on April 4, 
1979. 

3. Claimant is entitled to five income tax exemptions, is 
single and has a weekly wage of $235. 

4. Claimant reached maximum medical recuperation on August 14, 
1978. Claimant should be paid healing period benefits for 
periods of hospitalization. 

5. Claimant is disabled to the extent of 20 percent of the 
body as a whole because of the injury of Hay 9, 1979. 

6. Although claimant has a permanent partial impairment to 
the body as a whole of 15 to 20 percent, he is able to perform 
such activities as loading light to moderately heavy items onto 
a pickup and is at times able to load an item as heavy as a roto 
tiller onto a pickup and is able to drive a pickup. 

CONCLUSIONS OP LAW 

1. This agency has Jurisdiction over the parties and the 
subJ ect matter. 

2. Claimant sustained an inJury arising out of and in the 
course of his employment on Hay 9, 1978. 

3. Claimant's rate of compensation is $152.03. 

4. Claimant should be paid 100 weeks of permanent partial 
disability compensation at the rate of $152.03 per week. 

5. Claimant has been paid healing period for the appropriate 
time, save those periods when claimant was hospitalized. 

ORDER 

IT IS THEREFORE ORDERED that defendants pay unto claimant 
one hundred (100) weeks of permanent partial disability compensation 
at the rate of one hundred fifty-two and 03/100 dollars ($152.03) 
per week. Defendants are further ordered to pay claimant the 
difference between the awardeo rate and that paid for the 
healing period to date. 

Defendants are ordered to pay unto claimant seven and 
one-sevenths (7 1/7) weeks of healing period compensation and 
healing period compensation for the periods of hospitalization 
after August 14, 1978. 

Interest will accrue beginning November 2, 1982, at ten (10) 
percent per year pursuant to section 85.30, Code of Iowa. 

Defendants are to file a final repot in twenty (20) days. 

Costs are to be divided equally between the parties. 

Signed and filed at Des Hoines, Iowa this Jl..th.... day of June, 
1983. 

Appealed to District Court; 
Pending BARRY MORANVILLE 

DEPUTY INDUSTRIAL COHHISSIONER 



11 0 REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA I NDUSTRIAL COHH ISSIONER 

WANDA R. HALTERMAN, 

Claimant, 

vs. 

WESTCO PRODUCTS , 

Employer, 

and 

Pile No. 682418 

APPEAL 

D E C I S I O N 

AID INSURANCE , 

Insurance Carrier , 
Defendants. 

STATEMENT OF THE CASE 

Claimant appeals from a proposed decision in arbitration 
wherein claimant was awarded t wo days of temporary total disa
bility benefits, medical e • penses, and travel e xpenses as a 
result of an occupational disease pursuant to section 85A,5, 
Code of Iowa. Claimant's no t ice of appeal was f iled September 
15, 1982. 

The record on appeal consists of the hearing transcripts 
which contains the testimony of claimant , Joan Feight, and 
Melvin Halterman; claimant's exhibits 1 through 6 (exhibit l 
being the deposition of Johns. Strauss, H.D., and e xhibit 2 
being the deposition of Ahmad Al-Shash , H.D.); defendants' 
e xhibits 1 and 2; and the briefs of all parties on appeal. 

ISSUE 

The issue on appeal as stated by claimant Is as follows: 
Whether • the deputy industrial commissioner erred in failing to 
ma ke findings of fact and conclusions of law to provide healing 
period benef i ts for the pPriod May 15, 1981 through October 9, 
1981. 0 

REVIEW OP THE EVIDENCE 

The record establishes that at the time of the arbitration 
hearing the parties stipulated the applicable workers' compensa
tion rate in the event of an a wa rd t o be $97.86 per week . It 
was also stipulated that the claimant left her employment on Hay 
14, 1981 and has not returned to work, and that all medical 
bills are reasonable. The deputy ' s findings as they relate to 
the above are uncontroverted. (Transcript , pp. 3-4) 

Claimant was 48 years old at the time of the arbitration 
hearing. Claimant began her employment with de fendant employer 
on October 13, 1976, usually working five days each wee k and 
occasionally an additional half day on Saturdays. Ber duties at 
wor k consisted of assembling packaging tubes, packaging , s weeping 
floors, and mi xing radiator sealant. The latter job entailed 
measuring the various ingredients of the sealant with a hand 
scoop and mixing them together in a barrel. Claimant did not 
wear gloves or protective clothing when working with the sealant 
ingredients, a nd her bare hands were often in contact with 
compounds such as aluminum powder and linseed mea l . She testified 
that the mix ing process and cleaning afterwards created dust in 
the wor k environment, some of which would inevitably se t tle on 
her clothing and in her shoes. (Tr., pp. 25-29). 

Claimant testified that after approximately seven months of 
employn,ent with defendant employer her hands started to become 
sore, red, cracked , and scaly. Similar skin conditions appeared 
on her arms, legs, feet, and elbows. Claimant recalled seeing a 
doctor at the Dietz Clinic about the condition of her s kin 
either in 1977 or 1978. (Tr., pp. 28-29) Records from the 
Dietz Diagnostic Center reflect that claimant was seen in 1978 
with a t wisted knee and medial meniscus tear. In May of 1980 
she was seen for •scaly red patches• which were diagnosed as 
eczema. The same records note that claimant is allergic to dogs 
and soap. (Defendants' Exhibit 1) 

On Hay 14, 1981 Dr. Cox saw claimant at the Dietz Clinic 
because of splinters in her hand which bad caused an inf ection. 
Claimant testified that Dr. Cox, after seeing the scaly condi
tion o f her hands, told her not to return to her job. (Tr., pp. 
52-5J) A June 29, 1981 medical report signed by Dr. Cox, 
relating to the treatment of claimant on Hay 14, 1981, shows 
that a diagnosis of contact dermatltls/cellulitls was made at 
that time. This d1agnos1s apparently relied upon the statement 
of claimant that she was exposed to chemicals daily in the work 
environment, and had had recurrent infections. The report 
indicates that ielfes was prescribed for seven days, and that 
claimant was advised to •avoid contact irritants. • (Claimant's 
Ex. 3) 

Claimant also saw L. R. Cornish, H.D., her regular physician, 
on May 19, 1981. She testified that Dr. Cornish examined her 
hands and told her to •get out and stay out• of her job. 
However, claimant also testified a• follows concerning Dr. 
Cornish's advice: 

Q. He advised you that you could put cream on your 
hands and that you could go back to work? 

A. Yeah -- no, he didn't say go back to work. He 
said everything I done at work, makes no difference 
where I was at, I was to wear rubber gloves, either 
that, or cotton gloves, padded with cotton, because 
he said my hands were in bad shape, .... (Tr., pp. 
53-54) 

A June 9, 1981 medical report prepared by Dr. Cornish states 
that a diagnosis of infected contact dermatitis was made following 

the Hay 19, 1981 e xamination, and that Kelfes and Kenalog cream 
we r e prescribed. The report further states that claimant was 
able to resume work on Hay 20, 1981 . (Cl. Ex . 3) 

Ahmad Al -Sbash , H.D., who specializes 1n in t ernal medicine 
and al l ergy , tes t ified by deposition in these proceedings. Dr. 
Al-Shash first saw claimant on June 16, 1981 for the problem 
with her hands on a referral from the insur ance carrier. 
Claimant discussed t he condition of her hands with Dr. Al-Shash, 
r elaying to him the opinions of other doctors that the rash was 
probably wo rk related. She also produced a sample o f the 
seal ant which she mi xed at work, but Dr. Al-Shash was unable to 
test c l aimant for a l lergies because the mixture had not been 
broken down . Dr. Al-Shash stated: 

You know, my diagnosis was contact dermatitis; 
and I did not test her fo r particulars in that 
chemical mixture she has been using because we did 
not have individual i t ems to t est her wi t h . And 
she was advised, you know, that to avoid the job or 
wear gloves, at that time my recommendation. She 
said - - I can ' t determine if it is defini t ely 
relateff to the job; but definitely the job will 
ma ke it worse as well as e xposing to any hot water, 
chei,lcals or handling too much detergents and 
silver aluminum in her hands. And I advise her to 
be transferred to a different job if possible and 
she does not handle any of those materials by her 
hands. ~nd also I put he, on Topicort Cream. I t 's 
a Cortisone k ind of cream to be used t wice a day on 
her hands and advised to wear gloves if she is 
going to continue her job. (Al-Shash Deposition, 
pp. 4-8) 

In September of 1981 claimant went to Iowa Ci t y where she 
saw a number of different physicians. While several drugs and 
ointments were prescribed for claimant's hands, actual improve
ment was slow. According to claimant, a patch test was perform~d 
by Roger I. Ceilley , H.D. , in Des Hoines using linseed meal, 
aluminum powder, cheap metal, wool, and baking soda. The 
pa t ches were removed after forty-four hours and no allergy was 
found. (Tr., pp. 33-35) Records from Dr. Ceilley show that 
claimant was tested for a reaction to Potassium Dichromate, Wool 
Alcohols, Nickel Sulfate , and three powders--a white, a gray, 
and a brown. The records reflect a negative allergy response to 
all substances tested. (Cl, Fx . 4) 

John S. Strauss, H.D, a board certified dermatologist who 
testified by deposition, reported that he first saw claimant in 
the allergy and dermatology clinic at University Hospitals in 
Iowa City on September 16, 1981. Dr. Strauss testified that 
cla imant had a scaling and blistering type dermatitis on her 
hands as well as open sores on her upper and lower extremities 
dnd d cash al the bra line. Potcb t,sting wos repeoted in lat~ 
October. Claimant was tested with linseed meal, baking soda, 
aluminum powder, a mixture of the three, burlap, and a blank 
patch by placing a small amount of each in a cup and taping it 
in place on he r back . The cups were removed from claimant's 
back after forty-eight hours at which time there was a slight 
redness at the site of the linseed ~eal, while all of the other 
patch sites showed no r eaction. A day later blisters had formed 
throughout the area where the linseed meal had been in contact. 
Dr. Strauss testified t hat the blistering indicated a posi t ive 
patch test to linseed meal. Dr. Strauss opined that if claiman t 
were to wo r k with linseed meal without prot ecting her skin, she 
could develop a dermatitis which could involve fissuring or 
cracking of the hands, and might be aggravated by bending. 
(Strauss Dep., pp. 4-9) 

Dr. St rauss described the types o f contact dermatitis as 
follows: 

Well, there are t wo t ypes of contact dermatitis. 
There ls a contact dermatitis where a patient Is 
allergic to the material. This ls something that 
requires a certain amount o f e xposure, and then 
they are sensitized to it and will show a response 
t o that. The second type o f contact dermatitis 
would be called primary irritancy contact dermatitis, 
which is the type of reaction under appropria t e 
circumstances any individual can react to. A good 
e xample of this would be if you stuck your hand 1n 
lye. Anybody who is going to stick his hand in lye 
is going to develop a primary irritancy contact 
dermatitis. It does not involve an allergic 
mechanism. It does not involve previous exposure 
and sensitization. Those are t wo kinds of contact 
dermatitis. (Strauss Dep., p. 38) 

Dr. Strauss emphasized that direct physical contact with a 
material ls necessary in order to cause a case of contact 
dermatitis. On October 31, following the positive patch test, 
claimant was advised to try wor king fully covered and with 
gloves, and to use Orea in aquaphilic ointment in the morning 
and a ten percent salicylic acid in vaseline at night. (Strauss 
Dep., pp. 12-13) 

While Dr. Strauss did state that it would be possible that 
claimant's dermatitis was related to her exposure to linseed 
meal, he indicated several times that there were other factors 
to be considered. The following exchange occurred during direct 
examination by claimant: 

o. And that her condition when you saw her hand on 
October 27th would have been -- well, okay. Let me 
Just start over wtth the hypothetical. Assume, 
Doctor, that Hrs. Halterman had worked for approx i
mately four years seven months with the substance 
or substances which she used in the patch test. 
Then on about Hay 14, 1981, due to the condition 
that her hands were in at that time, she at least 
felt that she could not continue with her employment 
and that she sought medical treatment and ultimately 
became a patient hero at the hospl?ll and you saw 
her on October 27, 1981. Ber othe r activities 
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other than the employment activities remained the 
same throughout the period we're concerned with, 
which would have been four years seven months 
before Hay 14 ' 81, and through the present, the 
onl y change in her activities at least that she's 
aware of would have been that she t erminated that 
employment on Hay 14 , 1981. And assume further 
tha t at the present time after using the materials 
which were prescribed for her by you and your 
associates here, that her hands have improved 
considerably and that there is less redness, less 
of the scabbing and less fissures. Would you just 
state what significance, if any, her leaving her 
employment would have in your opinion? 

HR. GOETTSCH: Same objection. I interpose the 
same objection and foe the further ground that the 
hypothe t ical posed fails to include reference to 
the fact that the patient had been prescribed 
medicine for her dermatitis as early as Hay and at 
repeated times wi t h contact with physicians subsequent 
to that and prior to presenting herself at University 
Hospitals had been prescribed medicine and treatment, 
and that the question is insufficient as a hypothetical 
because it fails to include t hose fac t s. 

o. Okay. Let's include all those facts which were 
included in that objection, Doctor , for you also to 
consider. 

A. Basical l y this is one of the things that's very 
confusing in her history. If she really was 
reacting to a material that she was handling in the 
work place, removal of her from the work place as 
took place five or so months before we saw her 
should have resulted in considerable clearing. And 
the fact that this wa s going on for this length of 
time and that new areas were appearing during this 
t ime and new areas such as the feet were appearing 
during this time, one has to really look for 
ano t her cause rather than her direct exposure at 
wock, because we're dealing with a five-plus month 
interval. And we would think that during that 
five-plus month interval there should be some 
dramatic improvement. And so that's another fact 
that really ma kes one think very seriously as to 
whether this is a t oally (sic) work-related reaction. 
(Strauss Dep., pp. 24-25) 

Under cross-examination Dr. Strauss testified as follows: 

o. But in terms o f your diagnosis a nd what you are 
able to determine, if the only problem that she 
suffered from were a contact decmatitis to linseed 
meal, avoidance of contact with linseed meal should 
take care of that? 

A. If t hat's the only problem she had, that's a 
true stat ement. 

o. Okay. And you attempt ed to test foe all of the 
things t hat may have been present in her work 
environment that she brought to you, and of those 
items that you tested linseed meal was t he only one 
to show a posi t ive test, is tha t correct? 

A. Tha t 's correct. 

O. You've indicated earlier today that if linseed 
meal was the only source of a problem, avoidance of 
that should result in the clearing up of eczematous-
the eczematous condition within t wo to three 
months, isn't that correct? 

A. Yes. 

O. And the fact that her appearance in your clinic 
in October, some five months aftec termination of 
the work exposuce to linseed meal, showed an 
eczematous condition would indicate that there were 
sources other than linseed meal that may have been 
causing that, is that correct? 

A. Well, that there was more to it than just 
linseed meal. I mean, when you say sources, 
defining what a source is, I mean, it could have 
been chronic hand washing, chronic handling of 
detergents at home -- factors I think is a better 
word. There were other factors involved in the 
persistence of her dermatitis. 

Q. Okay. And the dermatitis that you're talking 
about Is a contact type o f dermatitis so that there 
must be actually physical contact with an item 
either through actual physical contact with particles 
of the item, is that correct? 

A. If she is having a contact dermatitis to the 
linseed meal, yes, that ls true. She would have to 
have some physical contact with the material. 

Q. And you are saying that there ~ay be other 
problems that are causin~ the eczematous condition 
in her hands? 

A. Well, one's the problem is (sic) that the bands 
ace what come in contact with the outside world, 
everything you handle, and one's the skin could be 
damaged from any source. Things which might under 
nor■al circumstances might not be irritants can 
become irritant. The best e xample of that is soap. 
Nocmally our skins can tolerate most soaps. But if 
we have a der•atitis on the hand and then you have 
a lot of contact with soap, this is a secondary 
aqgravating factor. So that it's ve r y hard in •ost 

instance s t o truly run down the exact cause of a 
hand dermatitis. (Strauss Dep. pp . 43-45) 

O. Doctor, I ' m going to a s k you t o respond to a 
hypothetical question. Assuming that the problem 
of Hes. Balterman' s hands is a result of the 
contact dermatitis to linseed meal a nd that tha t is 
the only source of problem, and assuming that she 
works in an envi ronment free from that, and whether 
it be for another employer, and under those ci r cum
stances would you expect that she could perform any 
function with the use of he r hands or whatever by 
simply avoiding contact with linseed meal? 

A. Well, there's an assumption that you have to 
add in there. Mainly assuming hec hands are in 
good condition, which they weren 't at the last time 
I saw her, assuming he r hands were in good condition, 
that would be a faic statement. 

o. And isn't i t your e xpectation that if linseed 
meal were t he sole irritant and the patient avoided 
linseed meal and properly treated her hands there, 
her hands would recover? 

A. Yes. (Struass Dep., p. 46 ) 

o. Okay. And then also one area that I 'm unclear , 
and I think you've stated it clearly but I'm just 
not positive, but tha t is once the skin on the hand 
became to be in a weakened or whatever condition, 
eczematous condition that exists ther e , what, if 
anything, detecmines ceally the length of the 
healing period? 

A. Probably the most important factor in dete r min ing 
that healing period is wha t e l se they're getting 
into during that period of time. You know, there 
are two processes here, injury and cepair. A 
surgeon ma kes an incision. That's an instantaneous 
injury. But no matter how s k illed he is, the 
sutures in and everything else, you need a period 
of time for repair to take place. If a patient 
continues to get his hands in t o irritants, they're 
continuing to injure it. And if they 're doing it 
on a basis that is more frequent than the finite 
period of time that's needed for repair, then you 
don't get better. 

o. Okay. The irritan t s that Hes. Halterman might 
have got into after leaving the employment around a 
home could be what normally? 

A. Just about every household product ; wall 
cleaners, soaps, detergents. (Strauss Dep., pp. 49-
50) 

A. I'm not at all convinced that t he linseed meal 
was t he original cause o f this. 

o. Do you have any thought as to what was? I'm 
just trying to find out. 

A. Well, you know, once again we go back in t o this 
story of what we get. This woman started to have a 
reaction some several months af t er she started to 
work at this company and then continued to have the 
reaction. I think if she was ceally truly reac t ing 
to linseed meal all this time, she would have had a 
much more severe reac t ion. It would have stopped 
he< working long before she stopped working, 
because if a patient is sensitized to a partlculac 
material and they continue to get exposed to it, it 
becomes a rathec violent type of ceaction which 
should have precipitat ed out of work at a much 
earlier peciod of time. (Stcauss Dep., p . 47) 

The testimony of or. Al-Shash also indicated that claimant 
is sensitive to at least t wo elements other than those found in 
her work environment. Be testified, In part, on redirect 
examination: 

o. Doctor, did you on June 16, when you first saw 
Hrs. Halterman, did she ever take off her shoes so 
you could examine her feet? 

A. Yes, all the s kin was examined. 

o. You examined her feet? 

A. Yes, all the skin. Okay. I didn't see anyt hing. 
We did not put it here, but usually when someone 
comes for the skin, we examine completely. 

o. So she did disrobe then? 

A. Yes. 

o. And you did not find anything on the feet at 
that time? 

A. No. (Al-Shash Dep., p. 20) 

On cross-examination: 

o. And ■Y question was that if she had not been 
present in the work environment since the 14th of 
Hay, 1981, and she presents herself with a rash on 
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her feet in October of 1981, it would have been 
unlikely that that rash was as a result of some 
work-related exposure? 

A. True. 

o. Would that be an indication that she may be 
allergic to something other than the conditions in 
the work environment? 

A. The one on her feet, yes. 

o. Yes, that's correc t? 

A. Yes. 

o. And the fact that a rash appeared on her bra 
line in October would indicate that she was probably 
allergic to something other than the condition in 
her job environment? 

A. Yes. 

o. Whatever it was that caused the rash on her 
f eet in October may very well have participated in 
causing a reaction on her hands in June; isn't that 
correct? 

A. What's that? I didn't get it. 

o. Okay. If she was reacting with her fee t -- if 
her feet were reacting in Oc t ober to an exposure to 
something 

A. Yes. 

o. -- that same irr itant or allergent could have 
been a cause of a problem to her hands at that time 
or back in June of 1981; isn't that correct? I'm 
saying could have been. 

A. Not necessarily because she could have a 
different problem on her feet t o be a fungus which 
is very common in people. And that would not 
affect her hands except if it affected the hands , 
it has to present both at the same time; and her 
feet we re not bothering her when I saw her so I 
think there are t wo different -- completely different 

entities. 

o. So the patient at least reacts to at leas t two 
separate --

A. entities. 

o. items? 

A. Entities are items, probably antigen. 

o. Ant igen? 

A. Antigen . 

o. So there are -- at least based on what you know 
of her records from examination -- there are at 
least t wo antigens that you think affect her? 

A. I know about the linseed. 
the other, but the cheap metal 
problem on her back . 

I don't know about 
is part of the 

o. It would be difficult to postulate cheap metal 
causing a rash on the feet? 

A. Oh , that ' s unusual. 

O. That would be unusual? 

A. Yes. 

o. So to the extent that there was a rash, if it 
is a contact dermatitis reaction on the feet, then 
based on the fact that she had been absent from the 
work environment for five months or longer prior to 
the appearance of the rash on the feet, then we can 
say that there may be three antigens that may cause 
her to react in a rash; is that correct? 

A. Yes. (Al-Shash Dep., pp. 18-22) 

On direct examination Dr. Al-Shash was also questioned as to 
claimant's ability to work with her hands at that time ( March, 
1982): 

o. What recommendation would you make to her 
presently in regard to working with her hands in 
physical labor? 

A. Advise her to change her job if possible or if 
-- apparently she was eager to continue with her 
work, but she could have protect [sic) her hands 
from handling this stuff she is allergic to by 
wearing special gloves with lining inside. 

o. Would she be able to go to another job, for 
instance, where the linseed ~eal was not present 
and work with her hands in physical labor? 

A. Oh, I will say yes but, you know, she could 
develop more allergic [sic) to different stuff 
since she already -- they would be more subject to 
develop future allergies. 

o. Would her hands be more sensitive to mechanical 
injury, for instance, striking a sharp object or 

running against a rough object? 

A. Yes, definitely. (Al - Shash Dep., pp. 10-11) 

In an October 9, 1981 letter to Dr. Al-Shash, Ral e. Picherson, 
H.D., of the staff of the Division of Allergy - Immunology of 
University Hospitals, wrote with regard to claimant: "Recommenda
tion : 1) Refer to Dermatology for evaluation. Recommended 
patch testing to be carr ied out by them; 2) We feel that the 
patient is c urrently disabled. We recommend avoidance of 
causative agents (eg [sic) radiator sealant)." (St r auss Dep. Ex. 
5) 

At the time of the hearing, claimant complained of an 
i nabili ty to do much with her hands as her s kin is thin and even 
her own fingernails can make holes in it. She also testified 
that she uses rubber gloves to bathe and wash her hair. (Tr., 
pp. 44 - 45 ) 

APPLICABLE LAW 

Iowa Code section 85~.8 states: 

Occupational diseases shall be only those 
diseases which arise out of and in the course of 
the employee ' s employment. Such diseases shall 
have a direct causal connection wi th the employment 
and must have followed as a natural incident 
thereto from injurious e xposure occasioned by the 
nature of the employment. Such disease must be 
incidental to the character of the business, 
occupation or process in which the employee was 
employed and not independent of the employment. 
such disease need not have been foreseen or e xpected 
but after its contrac t ion it must appear to have 
had its origin in a risk connected with the employ
ment and to have resulted from that source as an 
i nc ident and rational consequence. A disease which 
follows from a hazard to which an employee has or 
would have been equally e xposed outside of said 
occupation is not compensable as an occupational 
disease. 

In Mcspadden v. eig Ben Coal Co., 288 N.W.2d 181, 190 (Iowa 
1980), the Iowa Supreme Court provided that "to prove causation 
of an occupational disease, the claimant need only meet the two 
basic requirements imposed by the stat utory definition of 
occupational disease given in section 85A.8. First, the disease 
must be casually related to the e xposure to harmful conditions 
of the field of employment .... Secondly, those harmful conditions 
must be more prevalent in the employment concerned than in 
everyday life or in other occupations." 

Comp~nSdtion is d Wdtded foe incapocity to earn oc indu~tciol 
disability and not for an inJury as ~uch. Deaver v. Armstrong 
Rubber Co. , 170 N.W.2d 455, 466 (Iowa 1969). The claimant has 
the burden of proving by a preponderance of the evidence th~t 
the injury of Hay 14 , 1981 is causally related to the disability 
on which she now bases her claim. Bodish v. Fischer, Inc., 257 
Iowa 516, 133 N.W.2d 867 (1965) . Lindahl v. L. 0. Boggs, 236 
Iowa 296, 18 N.W.2d 607 (1945). A possibility is insufficient; 
a probability is necessary. Burt v. John Deere Waterloo Tractor 
Works, 247 Iowa 691, 73 N.W.2d 732 (1955). The question of 
causal connection is essentially within the domain of expert 
testimony . Bradshaw v. Iowa Methodist Hospital, 251 Iowa 375, 
101 N.W.2d 167 (1960) . 

However, e xpert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need not'6e 
couched in definite, positive or unequivocal language. Sondag v. 
Perris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
e xpert opinion may be accepted or rejected, in whole or in part, 
by the t rier of fact. Id. at 907. Further, the weight to be 
given to such an op1nionis for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 
N.W.2d 867. See also Musselman v. Central Telephone Co., 261 
Iowa 352, 154 N.W.2d 128 (l967) . 

Iowa Code section 85A. 4 states: 

Disablement defined. Disablement as that term is 
used in this chapter is t he event or condition 
where an employee becomes actually incapacitated 
from performing his work or from Parning equal 
wages in other suitable employment because of an. 
occupational disease as defined in this chapter in 
the last occupation in which such employee is 
injuriously e xposed to the hazards of such disease. 

Iowa Code section 85A.5 states: 

Compensation pafiable. All employees subject to the 
provisions oft is chapter wh o shall be disabled 
from injurious exposure to an occupational disease 
herein designated and defined wit~in the conditions, 
limitations and requirements provided herein, shall 
receive compensation, reasonable surgical, ~edtcal, 
osteopathic, chiropractic, physical rehabilitation, 
nursing and hospital services and supplies therefor, 
and burial expenses as provided in the wo~kere' 
compensation law of Iowa except as otherwise 
provided in this chapter. 

Iowa Code section 85.33(1) states: 

Except as provided in subsection 2 of this 
section, the employer shall pay to an employee for 
injury producing temporary total disability weekly 
compensation benefits, as provided in section 85.32, 
until the employee has returned to work or is 
medically capable of <fturning to empioyment 
substantially similar to the e~ployment ln which 
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the employee was engaged at the time of injury, 
whichever occurs first. 

Iowa Code section 85.34(1) states: 

Healing period. If an employee has suffered a 
personal injury causing permanent partial disability 
for which compensation is payable as provided in 
subsection 2 of this section, the employer shall 
pay to the employee compensation for a healing 
period, as provided in section 85.37, beginning on 
the date of the injury, and until he has returned 
to work or competent medical evidence indicates 
that recupe<ation from said injury has been accom
plished, whichever comes first. 

ANALYSIS 

The stated issue on appeal in this proceeding concerns the 
failure of the deputy to make findings of fact and conclusions 
of law to provide claimant with healing period benefits from Hay 
15, 1981 through October 9, 1981. On its face, the stated 
issue appears to be inconsistant with the forms of relief 
provided for in the Iowa Workers' Compensation laws. The Iowa 
Code provides for awards of healing period benefits only when an 
employee has suffered a personal injury causing permanent 
partial disability. The proposed decision in arbitration from 
which this appeal arises awarded claimant temporary total 
disability benefits. While an award of temporary total disability 
does serve to provide benefits until the employee has returned 
to work or is medically capable of returning to work, such an 
award is not to be confused with healing period benefits as 
defined in Iowa Code section 85.34(1). The issues on appeal as 
we perceive them to have been intended by claimant are (alterna
tively): 

1) Whether the deputy erred in failing to make findings of 
fact and conclusions of law to provide temporary total 
disability from May 14, 1981 through October 9, 1981. 

2) Whether the deputy erred in failing to make findings of 
fact and conclusions of law to provide for permanent partial 
disability and for healing period benefits in connection 
therewith from May 14, 1981 through October 9, 1981. 

In order to prove an occupational disease, claimant need 
only show that the disease is due to the exposure to harmful 
conditions in the work environment, and that those harmful 
conditions are more prevalent in the work environment than in 
everyday life. Patch testing in Iowa City confirmed claimant to 
be allergic to linseed meal. While persons in everyday life are 
generally not exposed to linseed meal, claimant had regular 
contact with that substance in the scope of her employment. 
Claimant has established an occupational disease in her allergy 
to linseed meal. 

Compensation, however, is not based on the disease itself, 
rather upon disability. Disablement, as defined in Chapter 85A, 
Iowa Code, describes a condition where an employee becomes 
actually unable to work or to earn equal wages in other suitable 
employment as the result of an occupational disease. A review 
of the record indicates that discrepancies exist between the 
medical evidence and records introduced, and the testimony of 
claimant as to whether she could return to her work on Hay 20, 
1981. While claimant holds that all of the physicians who 
examined her following Hay 14, 1981 advised her not to return to 
work, the medical exhibits and doctors' testimony indicate that 
she more than likely could have resumed her employment with 
proper precautions. The medical report by Dr. Cox simply 
advised claimant to avoid contact with any substance which might 
irritate her hands and prescribed medication for a single week. 
Or. Cornish reported that claimant was able to resume her work 
on May 20, 1981, and according to claimant's testimony, suggested 
that she wear gloves at work and at home. Or. Al-Shash testified 
that while he did suggest that claimant be transferred to a 
different job if possible, he also suggested she wear protective 
gloves if she chose to continue the same job. On October 31, 
1981, Dr. Strauss wrote that he felt claimant could return to 
work, at least on a trial basis, as long as protective gloves 
were worn. The aggregate of the foregoing reports and opinions 
indicate that claimant most probably could have returned to work 
on May 20, 1981, assuming that she took the precaution of 
protecting her skin with protective gloves and clothing. Such 
conclusion would necessarily cause temporary total disability 
benefits£!. healing period benefits (had there been a permanent 
partial disability) to terminate on May 20, 1981. 

In attempting to prove that her occupational disease caused 
disablement for an extended period (at least through October 9, 
1981), claimant apparently relies upon the medical opinion by Dr. 
Richerson. That opinion, expressed in an October 9, 1981 letter 
to Dr. Al-Shash, recommended that claimant avoid causitive 
agents and s t ated: •we feel the patient is currently disabled." 
While there is no reason to doubt the opinion of Dr. Richerson 
that claimant was disabled on that date, no competent medical 
evidence serving to connect such disability with claimant's 
occupational disease has been presented. 

Dr. Strauss testified that he was not convinced that linseed 
meal caused the condition that he observed on claimant's hands 
on October 27, 1981. The length of period that claimant had 
been out of the work environment, the fact that she was not 
affected until after she had worked for seven months, the fact 
that she was able to continue to work for four years, and the 
possibility of Irritation from other sources such as " [j)ust 
about every household product; wall cleaners, soaps, detergents• 

all were cited by Dr. Strauss as contributing to his doubts. In 
addition, Dr. Al-Shash noted that claimant was allergic to at 
least t wo substances aside from linseed meal. Rashes which 
appeared on claimant's feet after she had left her employment 
indicated an allergy to something found outside of the work 
environment. Claimant is also allergic to cheap metals, as 
evidenced by a rash at the bra line and her inability to wear 
jewelry. Finally, records from the Dietz Clinic indicate that 
at one time claimant had been allergic to dogs and soap. Based 
upon the foregoing factors, it cannot be concluded to a reason
able degree of medical certainty that the contact dermatitis 
from which claimant was suffering on Oc t ober 9, 1981 was neces
sarily connected with her former work environment. 

This tribunal affirms the decision of the deputy in awarding 
to claimant temporary total disability from Hay 15, 1981, her 
first day off work, to Hay 20, 1981, the date Dr. Cornish found 
claimant able to return to work. Likewise, the medical and 
travel expenses awarded in the arbitration decision are upheld. 

WHEREFORE, based upon the evidence presented and the principles 
of law previously stated, the following findings of fact and 
conclusions of law are made. 

FINDINGS OF PACT 

1. Claimant began working for defendant employer on October 
13, 1976. 

2. Claimant's hands became red, sore, cracked, and scaly 
approximately seven months into her employment. 

3. Claimant continued to work for defendant employer until 
May 14, 1981. 

4. Claimant developed rashes on her hands, arms, elbow, 
legs, and feet. 

5. Claimant's condition was diagnosed as contact dermatitis 
on May 14, 1981. 

6. Claimant was released to return to work on Ha y 20, 1981. 

7. Patch testing indicated that claimant was allergic to 
linseed meal. 

8. Claimant came into contact with linseed meal regularly 
in the scope of her employment. 

9. Claimant's contact with linseed meal in the employment 
caused temporary disablement by dermatitis to her hands. 

10. Claimant was advised that she attempt to return to work 
while making use of protective gloves and clothing. 

CONCLUSIONS OF LAW 

Claimant has met the burden of proving an occupational 
disease -- an allergy to linseed meal 

Claimant has not met the burden of proving disablement 
beyond May 20, 1981 so as to mandate an award of disability 
benefits after that date. 

Claimant was temporarily totally disabled from Hay 15, 1981 
through May 19, 1981. 

THEREFORE, it is ordered: 

That defendants pay unto claimant two (2) days of temporary 
total disability benefits (allowing for the three (3) day 
waiting period) totalling t wenty- seven and 99/100 dollars 
($27.99). 

That defendants pay unto claimant the following medical 
expenses, if they have not already done so: 

Ahmad Al-Shash, M.O. 
L. R. Cornish, H.D. 
Deitz Diagnostic Clinic 
Roger I. Ceilley, M.O. 
Iowa Methodist Medical Center 
University of Iowa 
Drug Expenses 

$ 30.00 
14. 00 
10.00 
51.00 
47.50 

234. 75 
112. 24 

That defendants pay mileage expenses for t wo (2) trips to 
Iowa City totalling nine hundred twen ty (920) miles at a rate of 
twenty-two cents ($.22) per mile. 

That defendants pay costs pursuant to Industrial Commissioner 
Rule 500-4.33. 

That interest shall accrue pursuant to section 85.30, The 
Code, as amended by SF 539 section 5, Acts of the Sixty-ninth G.A., 
1982 Session. 

That defendants file a final report upon completion of 
payment of this award. 

Signed and filed this 

No Appeal 

21st day of January, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 
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MERLE HAMELTON, 

Claimant, 

vs. 

MIDWEST CARB I DE, 

Employer, 

and 

FIDELITY & CASUALTY 
INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

Hr. James P. Hoffman 
Attorney at Law 
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P.O. Box 10 66 
Keokuk, IA 52632 

Hr. Dennis L. Banssen 
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Attorneys at Law 
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Pile No . 607919 

R E V I E W -

R £ 0 P E N I N G 

D E C I S I O N 

For Cl aimant 

For Def endants 

INTRODUCTION 

This is a proceeding in review-reopening brought by Merle 
Hamelton, the c l aimant, against his employer, Midwest Carbide 
Cor poration, and the insurance carrier, Fidelity, Casualty 
Insurance Company, to recover additional benefits under the Iowa 
Workers' Compensation Act as a result of an injury he sustained 
on October 4 , 1979 . 

This matter came on for hearing before the undersigned 
deputy industrial commissioner a t the Henry County Courthouse in 
Mount Pleasant, Iowa on February 3, 1982. The record was 
considered fully submitted on April 10, 1982. 

An e xamination of the Industrial commissioner ' s file indicates 
that a first report of injury was filed October 15, 1979 . A 
memorandum o f agreement was filed October 30, 1979. A form 2A 
was filed March 8, 1982 indicat ing that the employer/insurance 
ccrrier continues to poy permonent po~tiol disobility benefits 
to the claimant. 

The record in this case consists of t he testimony of the 
claimant, Karen Hamelton , Pat Hamelton, Dan Smith and James 
Griffin; the e xpert medical testimony contained in the depositions 
of Albert£. Cram, H. D., Marc J. Williams, o.c., Steven Miller 
and Jerry L. Joch ims, M.O.; claimant ' s e xhibits 1, 2 and 3 
inclusive; and defendants' e xhibits A through N Inclusive. Only 
a partial transcript of the hearing was provided to the under
signed deputy. 

ISSUES 

The issues to be resolved in this proceeding are the e xistence 
of a causal relationship between the back lnJury and psychological 
difficulties that claimant experiences and the work injury of 
October ◄ , 1979, as well a£ the e xtent of permanen t pa rt ial 
disability. 

REVIEW OF THE EV I DENCE 

At the time of hearing the parties stipulated that the rate 
in the event of an award is $234 .56. The length of time off 
wor k is not an issue and the parties agreed t hat all medical 
bills had been paid. 

The claimant, Merle Hamelton, testified that he is 40 years 
old and married with t wo dependent children. He has completed 
high school . 

The claimant confirmed that on October 4, 1979 he was 
employed by Midwest Carbide. Be had been in thei r employ 
approxim~tely 16 years prior to this date. Mr. Hamel t on t estified 
that in the early ~ours of Oct ober 4 , 1979, a carbide furnace 
exploded at t he defendant's plant. The force of the explosion 
blew claimant eight to ten feet out of the building containing 
the furnace and slammed him against a railing . He was then 
blown down a flight of stairs, on his back. At the same time as 
a result of the explosion, claimant was covered with a hot 
carbide material which caused the e xtensive burns over his body. 
The nature and severity of these burns is detailed in the 
medical testimony. Immediately after after the Incident , 
claimant went to the first aide station. He was covered with 
burning carbide. His hands were severely burned and his eyes 
were also filled with the burning material. Hr. Hamel t on was 
transferred to the hosp i tal by ambulance and subsequently 
removed by helicopter to Univers i ty of Iowa Hospitals in Iowa 
City for specialized treatment. The claimant immediatelr came 
under the care of Albert E. Cram, H. D., at that institut on. 

Dr. Cram testified by deposition that he is an associate 
professor of surgery and director of the emergency department 
and burn center at the University of Iowa Hospitals. He came in 
contact with claimant on October 4, 1979 when Hr. Hamelton was 
admitted to the burn unit. Re confirmed that the claimant ' s 
burns were consistent with the history received of a carbide 
furnace explosion . or. cram's initial P.xamlnation of claimant 
disclosed the following: 

Well, the examination disclosed burns covering 41 

percent of the body surface area . It involved 
primarily his face and back , his buttocks, both 
hands, which appeared t o be the deepest area of 
burn, both forearms , and there were scattered areas 
on his abdomen, his shoulders, and I believe his 
r ight posterior thigh, which were also burnt. Be 
also had some corneal injury when initially seen. 

The claimant was admitted to the burn cente r where he remained 
approx imately 30 days . 

The course of trea t ment at University of r owa Hospitals 
included ex tensive debridement procedures as well as substantial 
physical therapy. Or. Cram confirmed that claimant was e xperiencing 
substantial discomfort during this period of time . or . Cram 
con f irmed that t he claimant, after his his initial release, has 
returned to University Hospitals on multiple occasions for 
continuing e xaminat ion and treatment. Claimant also under went 
reconstructive su rgery in January 1981 on the palmar surface of 
his left hand. Due to the contracture of that surface, the use 
of the hand had been interfered with . Subsequent procedures 
were also performed on his fingers and right thumb. With 
respect to the e xtent of disability sustained by the claimant, 
Dr . Cr am tes tified: 

Well, it would be my opinion that due to the loss in 
motion of his hand, especially in regard -- although 
we ' ve done the best surgical release we can, he 
sti l l has some palmar contracture on both hands, and 
I believe that this would correspond t o a 10 percent 
disability. In addition to that , I feel that the 
inelasticity of the s kin in all the areas that have 
been burned, t he severe -- the degree of inability 
to tolerate hot and cold temperatures and abrasive 
materials, would equal approx imately another 10 
percent disability, so tha t I feel his total dis
ability is appr oximately 20 percent . 

Or. Cram confirmed tha t the claimant suffered burns on other 
par t s of his body including his back, legs and arms, but the 
most severe burns were on his hands. In Dr . Cram's opinion, the 
present disability that claimant experiences is secondary to the 
burn injuries. 

On cross-examination the physician admitted the initial 
corneal 1nJur ies were only superficial and no residual problems 
have resulted to the best of his knowledge. With respect to t he 
restrictions in range of motion in the claimant's hands, er. 
Cram testified: 

Well , the primary problem he has is still e xt r eme 
stiffess. Be has on the palmar surface , where one 
does most of their grasping work , a thin epithelium, 
a grafted epithelium, that will never be as strong 
an~ pliable as normal palmar s kin. That is, palmar 
skin is essentially irreplaceable. It's a specialized 
area on the body and there ' s no s kin from elsewhere 
you can put there that wil l do the JOb as well as 
palmar skin. In spite of the release, his hand i s 
somewhat squeezed in toward the center. That is, 
the thumb and the little finge rs, all the fingers of 
the hands are somewhat pulled in toward the center, 
and we've done as good a release as I f eel we can do 
and still do not have a normal flat palmar surface 
for him. In addition , he does have some loss of the 
extensor mechanisres in his left hand so that he has 
partial type of swan-neck deformity, which we've 
been able to overcome somewhat with splinting and 
physical therapy, but still does not have normal 
grasp . His grasp is weakened in both hands over 
normal , and until the last release, his little 
finger was pulled down in t o the palm of the left 
hand, and certainly even now is not completely 
straight. That is, it partial l y in t erferes with use 
of the hand because it hangs lowe r and in the way of 
his palmar working surface. 

With respect to t he e xten t of disability, or . Cram continued to 
testify: 

A. No, I would say that 10 percent -- I feel that 
he ' s disabled in the neighborhood of 20 percent 
total, and I woul d say that half of that disabili t y 
is directly due to the loss of motion and the 
discomfort that he e xperiences in wor king with his 
hands. 

o. Doctor , if you had to rate his physical impair 
ment based only on the loss of mot ion in t he hands, 
what would that physical impairment be, that rating? 

A. I guess I would put t hat rating at 10 percent 
then. 

O. 10 percent of each hand? 

A. The disability to the person, you vant how much 
each hand is disabled from normal? 

o. Yes. 

A. Well , I guess I would say that each hand 1s 
about half as good as it was prior to his injury. 

O. So 

A. In terms of motion and useability. 

On redirect examination the physician conf irmed that the 
claimant is more sensitive to heat and cold due to the burns. 

Claimant testified that his back hurt a f ter the Octobe r 4 
injury. Subsequently , he went to Dr . Belling, a gener al practi
tioner and h i s family physician, for this p.oblem. This occurred 
In 1981 , according to the clatmant. The claimant rela t ed to 
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this physician that he was having chest pains and back problems. 
or. Helling referred Hr. Hamelton to a physical therapist for 
treatment. This procedure was undertaken for one month without 
relief of the painful symptoms. Subsequently, the claimant was 
examined and treated by or. Hare Williams, a chiropractor. 
Claimant confirmed that he is receiving relief from Or. Williams' 
involvement. Be testified that he did not have any back problems 
or back complaints prior to the October 4 inJury. Complaints 
today with respect to his back are a general ache 1n the lower 
back and inability to bend over and do any sit-ups of any kind, 
or exercise. Be also indicated his back stiffens up. 

The claimant testified at length concerning the present 
status of his hands, the restrictions and problems he is having 
with them. Re must keep his hands continuously covered with 
Vaseline Intensive Care lotion in order to keep them soft and 
pliable. If he fails to do this, his hands will tighten up and 
he is unable to move them. His fingers are not as they were 
prior to the date of injury. Re wears two braces--one in each 
hand, at night, to prevent the palm of his hand and the thumb 
from curling up. These braces must be worn on a daily basis. 
Be also wears special leather gloves to keep pressure on his 
hands and prevent them from deforming. These were prescribed by 
Or. Cram. 

Prior to the date of inJury, the claimant did mechanical 
work on his car. Re is unable to do this today because oil 
adversely affects his skin. He 1s also afraid of breaking his 
skin open. Dust also affects the burn areas and makes them red 
and irritable. 

Mr. Hamelton is able to walk fairly well, but has trouble 
climbing steps and cannot run because his back stiffens up. 
There are a lot of stairs to be climbed at Midwest Carbide and 
claimant has some difficulty negotiating them. He was not 
affected in this way prior to the date of inJury. 

Cold weather causes substantial discomfort in the areas that 
were burned. Claimant must continue to use Vaseline Intensive 
Care lotion and insulated gloves when he goes out into the cold. 
Re had not experienced this problem prior to the date of injury. 
He also experiences difficulty in sitting on hard surfaces for 
any length of time. Claimant is able to drive a car, but many 
times in cold weather his wife will take him to work. Mr. 
Hamelton has difficulty sleeping and perspires extensively at 
night. His body perspires differently now than it did prior to 
the date of injury. Be did not have these problems prior to 
October 4, 1979. 

The claimant testified to continuing nightmares and some 
difficulty sleeping. Be cannot tolerate any form of fire in his 
house, such as a fireplace. He also does not llke people 
smoking in his home. Claimant continuously grinds his teeth and 
indicated that they are worn off on the bottom. Re has had 
three root canal procedures to try to remedy this problem. 

The claimant returned to work for the defendant on October 
15, 1981. Be indicated that he is "fairly well" pleased to be 
back. Hr. Hamelton indicated that prior to returning to work, 
he was afraid of going back to the job site. 81s decision to 
return to work was very difficult to make. The ~laimant indicated 
that he is being treated by a psychologist, Steve Miller. 
Through Hr. Hiller's involvement and assistance, the decision to 
return to work was easier. The defendant did not send claimant 
to Or. Hiller and the expenses of Or. Miller are belng picked up 
by the group insurance plan. 

Initially, upon returning to work, the claimant's job 
involved climbing ladders in order to inspect dust collectors. 
Re is unable to do the climbing because of lack of strength in 
his hands. The Job was eventually tailored to suit his needs 
and he is no longer required to climb. He testified that due to 
the work being performed at defendant's plant, small explosions 
occur and these cause him to tense up and become very frightened. 
Re becomes disoriented as a result. Claimant is required to 
wear a helmet at work and it is difficult for him to do this 
because hls forehead was burned in the explosion. 

Prior to the date of injury, the claimant did a lot of 
swirr.ming, but testified that after the date of injury he does 
not care to swim because he does not want to be in public 
because of the scar tissue and poor appearance of his skin. He 
gets the feeling that everybody is staring at him. Re has seen 
people stare at him and is often questioned about his hands. As 
a result, he tries to keep his hands in his pockets. 

With respect to his work, the claimant feels that he Is 
doing a good job, but is concerned that the employer will fire 
him if they have an opportunity. He has no tenure or seniority 
at the defendant and could be fired at will. 

Claimant testified that his prior work history included that 
of a ~ombat engineer in the U.S. Army, working for the Steel 
Casting company and being a supervisor for the defendant prior 
to the date of injury. 

On cross-examination the claimant indicated that his counsel 
h~d set up the examination and treatment administered by Or. Williams, 
a chiropractor. He confirmed that he had no prior back problems 
of any consequence prior to the date of injury. He confirms 
that there is flexibility in his job and he is able to wa lk 
around as his physical needs require. Re confirmed that Dr. 
Hiller put him on medication which helps with the sleeping 
problems. Be confirmed that t he defendant is cooperative in 
designing a job that will flt claimant"s limitations, but 
continues to express a concern about losing his position. Since 
returning t o work, he has received an increase in his salary and 
there has ~een some talk of future raises. 

With respect to his back, the claimant testified that he 
experiences discomfort in the middle and low area of his back as 
well as stiffness . Re confirmed that from the date of accident 
to approx imately Oct ober 1981, he did not seek treatment for 
this situation . Be continues to have chest discomfort in the 
right and left sides of the upper chest in what is described as 

a build-up of pressure. Claimant testified that after sitting 
for long periods of time, he has back pain which then moves into 
his chest and gives hlm the feeling that he will explode. 

On redirect examination the claimant denied ever indicating 
to a nurse that he had a prior disc problem. He confirmed that 
he was being given substantial amounts of medication In October 
1979 immediately after the work injury. 

~aren Hamelton, claimant's daughter, testified on his behalf. 
She is 16 years of age, in the tenth grade and lives with her 
parents. She is familiar with the claimant's condition both 
prior to and subsequent to the work inJury. She indicated that 
prior to the Injury he was able to play softball, bowl, fish, 
swim and be very active. Post-injury, he is tense and difficult 
to get along with. Be is withdrawn and does not undertake the 
physlcal activity he did prior to inJury. She confirmed the 
claimant's testimony concerning many of the difficulties he has 
with his hands. 

Pat Hamelton, claimant's wife of 17 years, test1f1ed on his 
behalf. She lived with the claimant both prior to and subsequent 
to the work injury. She conf1r~ed the problems that the claimant 
has sleeping. She also confirmed that he has undergone a 
personality change since the date of injury and is now very 
moody and tense. He is depressed and she concedes that there 
have been some marital problems. 

oan Smith, the personnel and safety director at the defendant's 
plant, testified on their behalf. He has known the claimant 
since 1972. He stated that claimant has performed a variety of 
jobs to the date of injury at the defendant's plant including 
general laborer, forklift worker, pace plant operator and shift 
foreman. Be described the claimant as a good employee, very 
dependable and above average. He confirmed that his salary on 
the date of Injury was $1,850 per month. Re confirmed the 
claimant's testimony that he returned to work in October 1981. 
Initially, claimant began part-time and then moved to a full-
time position. Initially, he was placed 1n a job doing extensive 
paper work. This position was created especially for the 
claimant. Mr. Hamelton expressed a dislike for this position 
and subsequently was placed back on supervisory duties. When 
claimant returned to work, he was paid the same salary as on the 
date of injury. This witness confirmed that claimant received a 
wage increase in January 1982 and now is paid $2,035 per month. 
Be indicated that the claimant's job performance is acceptable. 
This witness indicated that this claimant Is getting along well 
and that they plan to keep him employed. 

James Griffin, age 51, testified on behalf of the defendant. 
Re ls the plant superintendent and is the claimant's present 
supervisor. He has known the claimant for 15 years. He indicates 
that the claimant is doing a good )Ob and he is satisfied with 
his performance. He indicated that the claimant has a good 
attitude and is a good employee. 

Hare J. Williams, o.C., testified that he is a chiropractor 
and has had an opportunity to both examine and treat the claim
ant. The treatments commenced in January 1982. The history 
claimant gave of this practitioner is consistent with the 
testimony at trial. An examination was conducted, x-rays were 
taken and various tests were performed. eased upon those tests, 
this practitioner testified: 

Q. On the basis of the findings, what was it that 
you believe that he suffered as a result of those 
injuries? 

A. Acute distortion of the lumbar spine and pelvis 
resulting in a sciatic radiculit1s complicated by 
thoracic and cervical distortion. 

He is of the opinion that the injuries he treated claimant for 
are causally related to the work Injury described by the claim
ant. Be is of the opinion that claimant has sustained a 25 
percent permanent impairment of the whole man as a result of 
these injuries. Re bases his opinion upon the AMA Guides to the 
Evaluation of Permanent Impairment. On cross-examination this 
witness indicated that he has not had an opportunity to review 
any other medical data related to claimant's condition. 

Jerry L. Jochims, M.o., testified on behalf of the defense. 
Re is an orthopedic specialist and board certified. Be is 
involved in treating patients with Industrial injuries and 
spends a substantial portion of his practice in this involvement. 
He had occasion to examine the claimant on February 8, 1982. Re 
also had an opportunity to examine the multitude of medical 
records and data related to this case. He obtained a history 
from the claimant and conducted an examination which included 
x-rays and tests. Cla,mant indicated to this physician that he 
had been treated by a Dr. Williamson for some minor back problem 
in 1977. It does not appear that t here has been any residual 
problem related to the prior treatments. 

This physician Is of the opinion that claimant has sustained 
a nine percent permanent functional impairment t o the body as a 
whole as a result of the extensive hand burns. Re used the 
guidelines as set out by the American Medical Association Guides 
to the Evaluation of Permanent Impairment to reach this figure. 

With respect to the neck discomfort, this physician attaches 
a four percent permanent disability to that impairment. con
cerning the neck discomfort, Or. Jochims testified: 

Q. Doctor, you said before that problems that Hr. 
Hamelton has with his hands caused some neck pain, 
is that correct? 

A. I believe so. 

Q. Could you explain that, please. 

A. I believe that he has a carpal tunnel syndrome 
in his wrists attributable on the basis of his 
multiple scars and contractures in his hands and 
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wrists and that the6e have caused a carpal tunnel 
syndrome which is a secondary compression of the 
median nerve. The syndrome of carpal tunnel is very 
commonly accompanied by cervical complaints of 
stiffness and pain, occasionally wi th radiation of 
such symptoms out into the shoulders and not uncommonly 
with frequent headaches. 

Q. Doctor, I'll repeat my questlon--my earlier 
question. 

If Hr. Hamelton underwent the carpal tunnel releases, 
how would that improve his present impairment, if 
any? 

A. I believe that that would alleviate his neck 
symptoms and thereby his neck stiffne66, al6o. 

Q. Are you 6aying, then, that you could eliminate 
the four percent rating that you have now given Hr. Bamelton 
with regard to the neck? 

A. 1 believe within a reasonable degree of medical 
certainty, yes. 

This physician did not find that the claimant's hips were 
misaligned. Be also found no misalignment of the vertebra and 
disagrees with Or. Williams on both of these points. Re found 
no sensory Impairment of the claimant's legs and no motor 
impairment. A loss o f motion was noted in the lumbar spine to 
which the physician attached a four percent Impairment. He is 
of t he opinion that the lumbar spine problems were caused by the 
furnace e xplosion on October 4, 1979. With respect to the low 
back pain, Dr. Jochims testified: 

A. By way of reviewing his history of injury and 
the pattern of complaints of his pain while at the 
University Hospitals, it seemed evident to me that 
the Injury which was de6cribed cau6ed a series of 
fall6 down a stairway subsequent to the explosion, 
and these seemed well-related to the patient's 
history. And in addition to that, he had multiple 
injuries in his University of Iowa Hospital records 
which Indicated that the pain was mo6t present when 
he 6at and wa6 kept In bed for a long period of time. 
These were referred to the low back area but were 
con6tantly related to midline type of pain and they 
were related with 6ubjective complaints about the 
buttock6 and po6terior thighs, which to me again 
indicated a causal rela t ionship. 

Q. So in your opi nion the e xplosion caused his 
coccyx problem, ls that correct? 

A. I believe ao. 

He ls of the opinion that claimant has a five percent Impairment 
due to the coccyx problem. This coupled with the low back 
problem totals nine percent. Surgery was sugge6ted on the low 
back and coccyx area, and It ls suggested that perhaps the nine 
percent Impairment might be removed due to that surgical procedure. 
Thi6 surgery has not been undertaken as of this date. This 
physician does not know of any reason why claimant cannot 
continue to work in hi6 present capacity. In summary, the 
evaluation of impairment is a6 follows: 

Q. (By Hs. Nix) Doctor, in summary with regard to 
your physical impairment rating of Hr. Hamelton, am 
I correct that you have given him a nine percent 
rating for the hands, a four percent rating for the 
cervical area, a four percent rating for the lumbar, 
and a five percent rating for the coccyx, equaling a 
total of t wenty-two percent physical Impairment 
rating of the body a6 a whole? 

A. Orthopedlcally, yes. 

Or. Jochims ls aware that the claimant was under medication 
when admitted to the University Hospitals and admits that this 
will change a person's thought pat t ern. This testimony is given 
specifically In request to minor nurse notes and indications of 
some prior back problems. With respect to the neck problem, or. 
Jochlms testified: 

Q. Within a reasonable medical certainty, do you 
have an opinion as to whether or not the limitations 
of motion and 6tiffness of the neck Is causally 
conrected to the injury that he suffered a t Midwest 
Carbide that's been previously e xplained to you? 

A. Yes. 

o. Is that causally connected? 

A. I believe so. 

o. would that also be true of the lumbar limitations 
and complaints of Hr. Hamelton also gives? 

A. Yes. 

Steven L. Hiller, a psychologist and execut ive director of 
the Lee County Medical Health Center, testified In this case. 
Be has had occasion to treat claimant co111J11encing November 12, 
1981. Be has seen him on five separate occasions since that 
date. An additional diagnosis of "adjustment disorder with 
depressed mood" was made. It was anticipated that this disorder 
would be temporary in nature. Hr. Hiller testified as follows 
with respect to impairment: 

o. Excuse me, permanent psychological impairment. 

A. I think there would be a chance that there may 
be a permanent emotional problem. 

Q. And, specifically, if there would be any permanent 
problem , what would the nature of that problem be 
expected to be? 

A. It would probably range from mild anxiety, and I 
could use an example here like a neighbor burning 
leaves or a fire in the fireplace-- something like 
that-- some mild anxiety with reference to that at 
one end of the scale and at the more severe end of 
the scale perhaps an anxiety attack or what they 
call a panic attack in response to that. 

Q. Basically, would his concern be about fire? 

A. Fire and related sorts of thing6-- safety and, 
of course , e xplosions. 

Q. Hr. Hamelton can still function in society with 
those effects, can't he, Mr. Hiller? 

A. Yes. 

o. B~ can still work and live on a day-to-day basis 
with that in the back of his mind? 

A. That's true. 

The claimant Is presently undergoing therapy with this 
p6ychologist and improvement has been noted. This physician 
testified as follows with regard to the claimant's return to 
work: 

A. Host dramatic improvement, I think, has been at 
work for him. 

Q. Would you elaborate on that? 

A. At the time of the intake, he felt that he was 
emotionally not ready to go back to work, and he had 
a lot of anxiety about it. Host recently when I've 
seen him, and that's the 28th of January, he has had 
a lot of successes at work and has coped rather well. 
Be's feeling more comfortable and probably the only 
anx ieties he has right now are still having to do 
with the possibility of an e xplosion which happens 
in some-- sometimes there at that place he works and 
coping some with his physical difficulties. Basically, 
he's improved greatly. 

This individual confirmed that the claimant has some problems 
with withdraw!. On cross-examination this individual indicated 
that the presence of the burn condition will be a continuing 
stre6s for the claimant. The presence of fire and noise are 
also a stressful situation. This physician expressed the 
following opinion: 

Q. Within a reasonable degree of medical certainty, 
has there been a permanent change in his emotional 
life and reactions due to the e xplosion that he 
experienced and the burns he e xperienced from that 
explosion? 

A. I would say there has been a permanent change 
with him. 

Be further testified: 

Q. In other words, doesn ' t a person's own personality 
and their ability to cope with t hemselves-- have 
self-control, manage their own mind-- also influence 
their ability to perform work? 

A. Yes. 

And further: 

o. And when you wrote a letter at that time you 
said that he had a favorable prognosis for the 
future, were you saying that he would be cured and 
would never have any emotional problems as a result 
of this e xplosion? 

A. No, I wasn't saying that. 

o. I take it it would be that he would improve; is 
that right? 

A. Yes. 

Q. To the full extent of Improvement, I mean 
Improvement in the psychological world that is 
difficult to ascertain what the full amount of 
improvement really will be: ls that right? 

A. That's true. 

With respect to the claimant's future sensitivities, this 
individual testified: 

A. Re's going to be sensitive to those t hings you 
mentioned before-- the loud noises and fire, things 
like that-- and the issue of safety, I think that's 
come up at home-- being very conscience [sic) about 
the safety of his children and what's plugged or 
unplugged at home. Re's going to be concerned 
about, you know, his physical abilities, that's 
changed drastically. It's going to take some 
adjustment. 

APPLICABLE LAW 

The claimant has the burden of proving by a 
the evidence that the Injury of October 4, 1979 
the disability on which he now bases his cl4(m. 

preponderance of 
is the cause of 

Bodish v. 
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Fischer Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl v. L. 0. 
Boggs, ~36 Iowa 296, 18 N.W.2d 607 (1945). A possib1l1ty 1s 
insufficient; a probability is necessary. Burt v, John Deere 
Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (1956). The 
question of causal connection is essentially within the domain 
of e xper t testimony. Bradshaw v. Iowa Methodist eospital, 251 
Iowa 375, 101 N.W.2d 167 (1960). 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, __ 
(1956). If the claimant had a preexisting condition or dis
ability that is aggravated, accelerated, worsened or lighted up 
so that it results in disability, claimant is entitled to 
recover . Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, (1962). 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.W. 899, (1935) as follows: "It is therefore 
plain that the legisTature intended the term 'disability' to 
mean 'industrial disabili t y' or loss of earning capacity and not 
a mere 'functional disability' to be computed 1n the terms of 
percentages of the total physical and mental ability of a normal 
man. • 

The opinion of the supreme court in Olson v. Goodyear 
Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963) at 1121, 

, cited with approval a decision of the industrial commis-
sToner for the following proposition: 

Disability • • • as defined by the Compensation Act 
means industrial disability, although functional 
disability is an element to be considered ••. In 
determining industrial disability, consideration 
may be given to the inJured employee's age, education, 
qualifications, experience and his inability, 
because of the injury, to engage in employment for 
which he is fitted. • • • • 

Punctional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 

Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, (1963). 

The right of a worker to receive compensation for injuries 
sustained which arose out of and in the course of employment is 
statutory. The statute conferring this right can also fix the 
amount of compensation to be paid for different specific inJuries, 
and the employee is not entitled to compensation except as 
provided by the statute. Soukup v. Shores, 222 Iowa 272, 268 N.W. 
598 (1936). 

In Floyd Enstrom v. Iowa Public Service Co., appeal decision 
filed August 5, 1981, the industrial commissioner stated: 

There is a common misconception that a finding 
of impairment to the body as a whole found by a 
medical evaluator equates to industrial disability. 
Such is not the case as impairment and disability 
are not identical terms. Degree of industrial 
disability can in fact be much different than the 
degree of impairment because in the first instance 
reference is to loss of earning capacity and in the 
later to anatomical or functional abnormality or 
loss. Although loss of function 1s to be considered 
and disability can rarely be found without it, it is 
not so that an industrial disability is proportionally 
related to a degree of Impairment of bodily function. 

Factors considered in determining industrial 
disability include the employee's medical condition 
prior to t he injury, after the injury and present 
condition; the situs of the Injury, its severity and 
the length of healing period; the work experience of 
the employee prior to the injury, after the injury 
and potential for rehabilitation; the employee's 
qualifications intellectually, emotionally and 
physically; earnings prior and subsequent to the 
Injury; and age, education, motivation, and functional 
impairment as a result of the injury and Inability 
because of the Injury to engage in employment for 
which the employee Is fitted. Loss of earnings 
caused by a job transfer for reasons related to the 
injury is also relevant, These are matters which 
the finder of fact considers collectively in arriving 
at the determination of the degree of industrial 
disability. 

There are no weighting guidelines that are 
indicated for each of the factors to be considered. 
There are no guidelines which give, for example, age 
a weighted value of ten percent of total, education 
a value of fifteen percent of total, motivation -
five percent; work e xperience - thirty percent, etc. 
Neither is a rating of functional impairment entitled 
to whatever the degree of Impairment that Is found 
to be conclusive that it directly correlates to that 
degree of industrial disability to the body as a 
whole. In o t her words, there are no formulae which 
can b~ applied and then added up to determine the 
degree of industrial disability. It therefore 
becomes necessary for the deputy or commissioner to 
dra w upon prior experience, general and specialized 
knowledge to make the finding with regard to degree 
of industrial disability. 

ANALYSIS 

Claimant has suffered a severe burn injury as a result of 
the October 4 Incident. At trial the undersigned observed the 
extensive scarring on claimant's hands. In addition to the 
burns, the claimant sustained a back Injury which, according to 
the medical testimony, is causally related to the October 4 
explosion. 

A number of qualified individuals have testified coccern1ng 
the claimant's medical status. After a complete analysis of the 
record and considering all t he evidence, the greater reliance 
will be placed on the opinion of Dr. Cram with respect to the 
burn condition. The record establishes that he Is a highly 
qualified specialist in this area. Or. Jochims' opinions will 
also be given more weight over the chiropractor's opinions 
because of his s t atus as a board certified specialist. 

Dr. Joehims stated the opinion that claimant has sustained a 
nine percent permanent disability to his body as a whole as a 
consequence of the back injury. Dr. Cram attached a 20 percent 
impairment rating to the body as a whole as a consequence of the 
burns. 

The record reveals that in addition to the limitations 
claimant e xperiences as a consequence of the back injury and the 
burns, he also has some emotional difficulties. Steven L. 
Hiller, a psychologict, testified to his involvement in this 
case. Ris testimony is uncontroverted. 

Defendants have taken steps In accordance with the decision 
of Blacksmith v. All-American, Inc., 290 N.W.2d 348 and returned 
claimant to work. This return to work occurred a few months 
prior to hearing. Without returning claimant to work, this 
deputy would be of the opinion that claimant might be permacently • 
and totally disabled. The return to work does not, however, 
detract from the fact that claimant has experienced an injury of 
extreme severity, i.e., the burns. The location and severity of 
the Injury are valid considerations in reaching a final determina
tion of claimant's industrial disability. 

Based on the record as a whole and taking into consideration 
all of the industrial disability considerations, it is determined 
that claimant has sustained a permanent disability for industrial 
purposes of 60 percent o f the body as a whole . 

FINDINGS OF FACT 

That there exists a causal relationship between claimant's 
back injury and emotional problems and the work injury of 
October 4 , 1979. 

That claimant returned to work in October 1981. 

That the claimant has sustained a permanent impairment of 
nine (9) percent of the body as a whole as a result of the back 
injury of October 4, 1979. 

That the claimant has sustained a permanent impairment of 
twenty (20) percent of the body as a whole as a consequence of 
the burns he sustained on October 4, 1979. 

That the claimant has residual difficulties as a result of 
the aforementioned injuries Including certain emotional problems, 
loss of strength in his hands and arms, inability to bend, pain 
and discomfort In his back, difficulty sitting for long periods 
of time and nervousness. 

CONCLOSIONS OF LAW 

That claimant has sus t ained his burden of proof and established 
a causal connection between the back injury and psychological 
problems he is experiencing and the work injury of October 4, 
1979. 

That based on the industrial disability considerations, 
claimant has sustained an industrial disability of sixty (60) 
percent of the body as a whole as a result of the October 4, 
1979 injury. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants shall pay claimant three hundred (300) weeks 
of permanent partial disability benefits at the stipulated rate 
of t wo hundred thirty-four and 56/100 dollars ($234 .56). 

sum. 
That all accrued benefits shall be paid claimant in a lump 

That defendants are given credit for all benefits previously 
paid. 

That Interest shall accrue pursuant to Section 85.30. 

That the costs of this action are taxed to the defendants 
pursuant to Industrial Commissioner Rule 500-4. 33. 

That defendants shall file a final report upon payment of 
this award. 

Signed and filed this 21st day of July, 1982. 

No Appeal 
E. J. KELLY 
DEPUTY INDUSTRIAL COMMISSIONER 
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STATEMENT 01' THE CASE 

Defendants appeal from a proposed review-reopening decision 
filed April 21, 1982 wherein claimant was awarded permanent 
partial disability pursuant to Iowa Code section 85.34 (2)(0) and 
healing period benefits plus related medical e xpenses as a 
result of an admitted industrial injury of August 7, 1975. 

At the time of hearing the parties stipulated that the 
applicable workers' compensation rate in the event of an award 
is $134.66 per week. There was no stipulation as to the time 
off work other than that period of time for which the claimant 
has already been paid benefits. There was a stipulation that 
the medical bills received into evidence in this litigation were 
fair and reasonable but there was no agreement that they were 
causally related to the work incident in question. The deputy's 
findings as they relate to the above are uncontroverted on 
appeal. 

The record on appeal consists of the hearing transcript 
which contains the testimony of claimant, Linda Hamilton, and 
Donald Dingman; claimant's e xhibits A through F inclusive, 
exhibit F being the deposition of Sterling Laaveg, H.D.; defend
ants' exhibits l through 11 Inclusive; and the briefs of all 
parties on appeal. 

ISSUES 

The sole issue on appeal is whether claimant's disability is 
causally related to an injury arising out of and in the course 
of his employment on August 7, 1975. 

REVIEW OF THE EVIDENCE 

The record establishes that claimant was in the United 
States Army stationed in V,et Nam from 1963 through 1966. On 
April 26, 1966, claimant suffered a gun shot wound to the right 
knee, the result of sn1pper fire. (Tr., p. 14; claimant's 
exhibit B) Claimant was diagnosed to suffer from osteomyelitis 
1n the right lower extremity and was discharged from active duty 
in 1967. 

Claimant underwent between 20 and 23 separate surgical 
procedures designed to either repair the right knee or relieve 
the osteomyelitis. (Tr., p. 15) The last of these surgical 
procedures took place in 1973. (Tr., p. 15) From that date 
until August of 1975, no further surgical procedures were 
required. Claimant testified that he experienced no difficulties 
in that period and, in fact, the condition appeared to be 
quiescent at that time. 

As of August 1975, claimant had worked foe defendant employer 
approximately two years as a terminal manager. Duties as 
terminal manager included preparing loads for shipment, conducting 
safety inspections, and preparation of paper work with regard to 
the shipments. Additionally, claimant performed heavy manual 
labor and drove heavy equipment such a backhoes or forklifts 
onto trailers for eventual shipment. (Tr., pp. 12-13) 

In the period from early 1973 until August 1975, claimant 
was able to work without restriction. Additionally, claimant 
was able to perform farming activities during this period as 
well as participate In family activities. (Tr., pp. 16-17) On 
the date of the inJury, claimant was married with two dependent 
children. Claimant and his wife have had another child since. 
(Tr., p. 11) 

On ~ugust 7, 1975, while cleaning tca1lecs, claimant stepped 
through rotted floor boards with his right leg. The right leg 
protruded through the trailer floor to a point just above the 
knee. Claimant felt immediate pain in his right knee area. 
Soon thereafter, the knee began to swell and bleed profusely. 
(Tr., p. 19) Claimant continued to work the next day, optimis
tically thinking that the swelling would decrease. On August 
11, 1975 claimant sought medical attention from a Dr. Vaughan, 
his family physician. Dr. Vaughan immediately referred claimant 
to the Veterans Administration Hospital In Iowa City. (Tr., p. 20) 

Claimant was hospitalized from August 12, 1975 to August 15, 
1975. eed rest and antibiotics were prescribed as the only 

treatment. (Tr., p. 22) Claimant was released for work aprox1-
mately two weeks after his hospitalization. (Tr., p. 23) 

Claimant was able to work only to early September of 1975 
before continuing pain, swelling , and fever forced a repeated 
hospitalization. Claimant underwent a surgical debcidement 
procedure and remained hospitalized for approximately 10 days. 
(Tr., p. 2 4 ). Claimant returned to work on October 13, 1975. 
Bis right leg continued to worsen as pain, s welling, and fever 
impeded his ability t o work. (Tc., p. 27) Claimant last worked 
for defendant employer on Pebruary 28, 1976. At no time from 
the date of his injury did claimant regain full use of his right 
leg. 

Claimant was hospitalized yet again on March l, 1976 and 
underwent another debrldement procedure. Claimant testified as 
to the findings thereafter: 

O What did you understand your options to be? 

A The options were was, one, amputation, and the 
other was-- I'm not sure the e xact medical treat
ment. ·I will describe It in my own words. It 
amounted to shortening my leg which amounted to six 
inches by virtually taking a piece of bone out and 
bringing the leg together and pinning 1t; however, 
they told me that the probability of success was 
about 50-50 , and the main concern being that if 
they did this and the osteomyelitis was able to 
stay or spread, that at a future date t would be 
faced with a probability of leg amputation at a 
higher range than what I have currently, of it 
making it e xtremely difficult , if not impossible, 
to wear a prosthesis. 

O Did they get your consent on the medical pro
cedure then that was ultimately performed on 
you--the amputation? 

A Yes, they did. 

O Why did you elect the amputation as opposed to 
the other procedure? 

A I felt that the way--the procedure--the option 
was described to me, I felt the other options were 
unacceptable , and I felt it just wasn't worth the 
gambling with the possibility of going through this 
and maybe coming up with--and have to go through-
live with not being able to wear a prosthesis or a 
useable prosthesis. (Tr., pp. 28-29) 

On March 12, 1976 claimant underwent a surgical 
a~putate h1s right lower e x trPmity abovP the knee. 
later fitted with various prosthet ic devices and by 
1977 was able to return to work. (Tr., p. 32) 

procedure to 
Claimant was 
March of 

Claimant has returned to full time farming. He testified 
that his Job with defendant employer had been filled. (Tr., p. 
32) Claimant further testified that he has difficulty moving 
freely and that his gait is marred by a limp. Be also states 
that walking causes blisters to develop around the area where 
the right stump meets the prosthe&is. (Tr., p. 35) Finally, 
claiman~ testifies that he now tires much more easily and no 
longer 1s able to participate in family activities. 

Linda Hamilton, claimant's wife, testified on his behalf. 
She confirmed the claimant's testimony that between 1973 and 
1975 his leg was in good condition and that he was able to 
function physically without restriction. She described claimant 
as being active physically and able to do heavy labor without 
d1fficulty. Based on her observations, she indicates that 
during this period, there was no drainage or s welling in the 
eight leg. She described his osteomyel1tic condition as being 
in remission. (Tr., pp. 51-52) 

Hes. Hamilton testified that after the August work inJury 
her husband's leg became s wollen and the drainage began. The 
leg became progressively worse and was badly discolored. She 
confirmed that the claimant was in pain and was severely restricted 
in his activities after the August injury. (Tr., pp. 54-55) 

This witness accompanied the claimant in March of 1976 to 
Veterans Hospital in Iowa City and confirmed that his physical 
condition was poor. She indicated that De. Laaveg "pushed 
amputation.• After consultation and based on the medical 
advise, the amputation was undertaken. (Tr., p. 58) 

Don Dingman testified at hearing that he worked with claimant 
from before August of 1975 until claimant left on February 28, 
1976. He testified that the clalmant, prior to the date of 
injury, was able to drive equipment, semi tractors and forklifts 
without restriction. Claimant was required to climb on equipment 
continuously and do heavy physical labor. Dingman had occasion 
to observe claimant's right leg during this period of time and 
indicated that it did not prevent him from walking or doing the 
heavy physical labor required of the job. Claimant never 
complained of leg or knee pain. This witness was present on the 
date of injury and confirmed the claimant's recitation of the 
facts of the incident. He described the status of the claimant's 
leg immediately after the injury as apeearing as though it went 
through a "meat grinder•. (Tc., p. 69) 

The witness worked with the claimant between the date of 
injury unt i l February 28, 1976. He stated that claimant lirooed 
substantially during this period and favored the right leg. 
Claimant was not able to work as fast or as vigorously as he did 
prior to injury. (Tr., p. 70) 

Sterling Laaveg, H.D., a certified orthopedic surgeon, 
testified that he assisted in claimant's treatment in March of 
1976. Dr. Laaveg testified that he was a resident at the V.A. 
Hospital in charge of orthoped/c surgery unM< the direction of 
Carol Larson, H.D., now deceased. (Laaveg depo., p. 5) 
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Dr. Laaveg defined the condition of osteomyelitis as follows: 

A. Osteomyelitis at the bone means that there is a 
deep infection inside the bone all through the 
marrow cavity and through even down into the very 
small cells of the bone cells. Chronic just means 
that it's been there for a long period of time. 
It's somewhat of a misnomer because if you once 
have osteomyelitis, it never really is completely 
cleared up. So chronic, meaning in this instance, 
that he was having repeated episodes of drainage 
from it. 

Q. Are there occasions then when osteomyelitis, 
which is often referred to as chronic osteomyelitis, 
does flare up? 

A. It is not unusual to have flareups of osteomye
litis. In fact, it's rather routine. There are 
people, for example, who had an episode of osteo
myelitis and thirty years later have a flareup of 
osteomyelitis. So it's not unusual to either have 
it cleared up enough that it's done well and then 
something happens and they have another flareup of 
it, or it's not unusual at times to have it drain 
on and off for several months to years. 

Q. Doctor, what might aggravate or accelerate a 
condition of chronic osteomyelitis so that it would 
flare up? 

• * * 
A. In a general sense, anybody who has osteomye
litis can have a flareup either spontaneously, in 
otherwords, with no apparent cause, or it can be a 
relatively direct cause, for example, a direct blow 
to the area so that there's swelling; an indirect 
cause, for example, a fever in another location 
from say a pnuemonia with a sudden flareup of the 
osteomyelitis. It's not--If I sound evasive, it's 
because osteomyelitis isn't cookbook. It just 
doesn't, boom, go right down the money for anybody, 
and multiple things can cause a flareup. 

Q. Do I understand your answer to be, though, that 
one of the things that could cause a flareup would 
be trauma? 

A. Trauma can cause a flareup of osteomyelitis. 
(Laaveg depo., pp. 6-8) 

Dr. Laaveg testified that he left his residency at the V.A. 
Hospital shortly after claimant's discharge and that Dr. Fulton 
became the senior resident within the department of orthopedic 
surgery. (Laaveg depo., p. 17) In a report dated May 21, 1976, 
J.M. Robertson, Chief of Medical Administrative Services at the 
V.A. Hospital wrote: 

We again referred your letter of March 24 to the 
physician's caring for Mr. Hamilton. The following 
is the reply from Dr. Fulton, Orthopedics: 

The amputation was done by patients request and 
our recommendations because of chronic osteomye
litis. As far as I can tell from the medical 
file, the osteomyelitis was not related to the 
fall. (Deft. exh. 1) 

Dr. Laaveg stated that Dr. Fulton expressed the above opinion 
because claimant provided no history of an industrial injury at 
the time of his admission. (Lavegg deop., pp. 23-24) 

In the deposition of Dr. Laaveg, claimant's counsel posed a 
lengthy hypothetical question outlining the history of the 
claimant's osteomyelitis and the injury of August 7, 1975. 
Counsel asked, based on the assumed facts, whether the injury of 
August 7, 1975 could have caused the flare-ups of claimant's 
osteomyelitis leading to amputation of the left lower extremity. 
Dr. Laaveg testified that it was "hightly probable" that such an 
injury would have caused the series of flare-ups. (Laaveg depo., 
pp. 13-14) 

Dr. Laaveg testified that prior to the amputation surgery, 
the condition of claimant's right knee was as follows: 

A. Be had at that time pain and swelling of his 
distal femur or the part toward his foot, which is 
his thigh bone, which was in the area of his 
previous osteomyelitis. Be had destructive changes 
of his knee with limited motion of his knee of only 
approximately ten degrees. Be was having pain and 
discomfort because of the flareup and was having 
some drainage at that time. It was our feeling 
that he had a recurrent episode of drainage from 
his osteomyelitis or a flareup at that time, and we 
proceeded from there. (Laaveg depo., p. 8) 

Given the condition of claimant's right leg after the last 
debridement procedure, the v. A, Hospital staff discussed the 
outlook for future treatment. At this point, claimant was 
presented with a set of options. Dr. Laaveg testified: 

A. Umm, we talked to Mr. Hamilton at that time 
about his options. Re had been having recurrent 
problems. Re had had multiple episodes of drainage 
that wa~ causing him a great economic hardship, and 
with a limited motion at the knee with a painful 
knee, his options at that time are continue as he 
was with possible repeated flareups, or perhaps 
continued closure of the wound, to have his knee 
fused, which would be difficult in light of having 
an infection and maintain fusion in and of itself, 
or to proceed with an amputation, which although it 
sounds terrible, would be definitive. 't would 

clear up his osteomyelitis because you would have 
amputated the wound--or I mean the bone at the 
distal end or the foot end. Re would then be able 
to function economically, and even though he would 
not have his leg, he would be able to at least have 
a predictable lifestyle. 

O, What decision was made? 

A. He himself decided after reviewing the options 
and after we had discussed it with obviously my 
staff people and the service at the University of 
Iowa, to have an amputation, and he had an amputa
tion. (Laaveg depo., pp. 9-10) 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of August 7, 1975 is the cause of 
the disability on which he now bases his claim. Bodish v. Fischer, 
Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl v. L. 0. 
Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A possibility is 
insufficient; a probability is necessary. Burt v. John Deere 
Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (1956), The 
question of causal connection is essentially within the domain 
of expert testimony. Bradshaw v. Iowa Methodist Hospital, 251 
Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt 
v. John Deere Waterloo Tractor Works, supra. "The opinion of 
experts need not be couched in definite, positive or unequivocal 
language.• Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 
1974). However, the expert opinion may be accepted or rejected, 
in whole or in part, by the trier of fact. Sondag v. Ferris 
Hardware, su~ra, page 907. Further, "the weight to be given to 
such an opinion is for the finder of fact, and that may be 
affected by the completeness of the premise given the expert and 
other surrounding circumstances.• Bodish v. Fischer Inc., supra. 
See also Musselman v. Central Telephone Co., 261 Iowa 352, 360, 
154 N.W.2d 128 (l967). 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
(l956). If the claimant had a preexisting condition or disam1ty 
that is aggravated, accelerated, worsened or lighted up so that 
it results in disability, claimant is entitled to recover. 
Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812, 

0962). 

When an aggravation occurs in the performance of an employer's 
work and a causal connection is established, claimant may 
recover to the extent of the impairment. Zie1ler v. u. s. Gypsum 
££.:_, 252 Iowa 613, 620, 106 N.W.2d 591, _ ( 961). 

The Iowa Supreme Court cites, apparently with approval, the 
C,J.S. statement that the aggravation should be material if it 
is to be compensable. Yeager v. Firestone Tire and Rubber Co., 
253 Iowa 369, 112 N.W.2d 299 (1961): 100 C.S.J. Workmen's 
Compensation S555(17)a. 

An employer takes an employee subJect to any active or 
dormant health impairments, and a work connected injury which 
more than slightly aggravates the condition is considered to be 
a personal injury. Ziegler v. U.S. Gypsum, supra, and cases 
cited. 

The right of a worker to receive compensation for injuries 
sustained which arose out of and in the course of employment is 
statutory. The statute conferring this right can also fix the 
amount of compensation to be paid for different specific injuries, 
and the employee is not entitled to compensation except as 
provided by the statute. Soukup v. Shores, 222 Iowa 272, 268 N.W. 
598 (1936). 

ANALYSIS 

Defendants point to the fact that claimant suffered three 
flare-up episodes from August 8, 1975 to the amputation of March 
12, 1976, Given Dr. ~aaveg's testimony that there may be 
several different causes for a flare-up, defendants assert that 
the last and most critical flare-up in late February of 1976 was 
unrelated to the injury of August 7, 1975, Despite the fact 
that flare-ups of osteomyelitis may occur spontaneously, the 
evidence is uncontroverted that claimant's condition was quiescent 
before August 8, 1975 and that claimant suffered significant 
pain and swelling immediately after the injury on that date. 
Further, unrebutted testimony establishes that while claimant 
was able to return to his job, his condition did not improve and 
in fact continued to steadily deteriorate until amputation took 
place. 

While amputation was advised because of the chronic nature 
of claimant's osteomyelitis, the lay and medical evidence in the 
record clearly establishes that the injury of August 8, 1975 
materially and significantly aggravated that preexisting condition. 
The fact that claimant failed to give a history of his injury 
does not allow Dr. Fulton's opinion to detract from that conclu
sion. The long standing case law of this state is that an 
employer takes an employee as he finds him. While the injury of 
August 8, 1975 did not cause claimant's osteomyelitis, it did 
aggravate the condition and ultimately led to amputation of the 
right lower extremity. 

rinally, defendants place great emphasis upon the fact that 
claimant was presented treatment alternatives and voluntarily 
elected amputation. Any treatment, let alone a surgical pro
cedure is always elective on the part of the patient. The 
choice of amputation was a valid treatment for claimant's 
condition according to Dr. Laaveg. Testimony in the record 
indicates that the treating physicians encouraged amputation. 
Moreover, claimant's testimony indicates that he carefully 
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w•ighed the factor• and made hie decision believing It to be the 
■oat practical. Defendant•' liability e xtends to the effecto of 
all treatment calculated to be reasonably nrceeaary to Improve 
claimant' ■ condition, Claimant cannot be e xpected to live with 
a tr•atment that ha■ th• leaet expensive Immediate con■equenco• 
t or a defendant. Had claimant refuaed amputation, the ultimate 
consequence ■ may vell have prov~d to be tar more cevere for all 
partle■ Involved, 

The deputy's other findings remain uncontroverted on app•al 
and with ■ubatantlal evidence In the record to ■upport thoce 
findings, they are deemed proper on appeal. 

FINDINGS OF FACT 

l. That claimant ■uatalned an Injury to hie right lower 
e xt remity arl■ lng out ot and In the course of hie employmont on 
August 8, 1975. 

2, That claimant suffered from chronic oateo■yelltla In the 
right lower extre■lty since 1966, 

3. That claimant's oateomyelltl• wa■ quie■cent from 1973 
until Augu■t 8, 1975. 

4 . That the Injury o f August 8, 197S caused a aerlea of 
flaro-upa of claimant' ■ preexletlng oeteo■yclltie. 

S. That ae a reeult of tho fore■entloned aggravation, 
claimant'• condition continued to deteriorate to the point that 
amputation wa■ auggeatPd by treating physician■• 

6, That clat■ant'a right lower e xtremity waa amputated at a 
point above the kn.,, on Harch 12, 1976 •• a treatment for 
claimant'• condition, 

CONCLUSIONS OF LAW 

That claimant haa auatalnPd hie burden that hi ■ dlaablllty 
ta cauaally related to an Injury arlalng out of and In the 
course ol hla employment, 

That claimant I• Pntltlrd to per ■anrnt partial disability 
benefit• purauant to Iowa Code eectlon 85,3 4 (2)(0). 

WHEPEPOPE, the finding■ of fact and conclusion• ol Jaw In 
the deputy' ■ propoaed declaton ot April 21, 1982 are proper. 

THEPEFOPE, It la ordered, 

That the defendants ■hall pay the claimant, under the terms 
of Iowa Code aoctlon 85.34(2)(0), two hundred (200) we~k• ot 
permanent partial dlaabillty benefit• ao ant out In !ova Code 
Cf'ctJon 8S.l• et 1-t,,- •tipuL"t••d rlltfl nf onfl hundred thirty-four 
and 66/100 dollar■ ($134,66) par week, 

That detendanta ■~all pay claimant fifty-two (52) weeko ot 
hftalln9 period benntita at th~ stipulated rate of ono hundred 
thirty-tour and 66/100 dollar, ($134, 66) per week. 

That all accrued payment• ■hall be paid to the claimant In a 
lump au.-. 

That tho coat ■ of this action are teaed to the detendanta 
purauant to Iowa Industrial CommtaalonPr Pule S00-4, 33, 

That Interest shall accrue purauant to Jova code section 
es.Jo. 

The dot~ndanta nhall pay unto the claimant the following 
medical expenan, Veteran• Adl!llnlstratlon Ho■pltal, $4 ,262,00. 

That the defendant& ahall llln a final report upon paymonta 
ot this award. 

Signed and filed thl ■ 29th 

Appo11lod to oiaulct Court, 
Affirmod 
Appc,1lod to Supn,m<l Court1 
Ponding 

day of July, 1982, 

ROOP.PT C. LANDF.88 
INDU6TPIAL COMM ISSIONEP 

BEFOPE THE IO WA INDUSTPIAL CO~H ISSIONER 

VALEPIE HANDEL, Surviving 
Spouse of Ted Handel, 

Clal■ant, 

v■, 

OETEPMANN INOUSTPJES, INC., 

and 

BITUMINOUS lNSURANCr. CO,, 

rnaurance Carrier, 
O<!fendanta. 

INTRODUCTION 

FILE NO. 670157 

REVIE W -

R E O P E N I N G 

D E C I S I O N 

Thi ■ la a proceeding ln review-reopening brought by Valerie 
Handel, ■urvlving epouae of Ted A, Handel, clai■ant, against 
O<!termann lnd~•trlea, Inc., employer, and Bltu■ lnous Insurance 
Company, Insurance carrier, defendants, to recover additional 
benefit■ under the Iowa ~~rkera' Compensation Act for an lnJury 
to Ted Handel on Hay 12, 1981. lt came on for hearing on July 
28, 1982, at the Bicentennial Building In Davenport, Iowa. It 
wao considered fully eubaltted at that time. 

The Indu&trlal ComJ11laaloner'e file ehows a first report of 
Injury received May 20, Jq91, A memorandum of agreement was 
received on Moy 29, 1981, with an accompanying for■ ,e correcting 
the number of exemptions, A final report received August 5, 
1981, ahova thP payment of 12 veeka of temporary total dla
abtlity and $6,914.30 In medical expenses, Benefits wero 
terminated when decedont returned to work. 

The record in thla matter conaiata ol clai■ant'a exhibit l, 
a narrative report from Jay P. Ginther, M,D,, dated March 11, 
1982, Dr. Ginther•• office notes, and medical records fro~ St. 
Joaeph Mercy Hoepltal1 and defendants' exhibit A, claimant's 
reeponaea to request !or admlaalona. Attorneys tor the parties 
presented oral argument. 

ISSUE 

The aole i ■oue under conalderatlon here ls whether claimant 
ls entitled to recolve per■anent partial disability benetit 
payments from August 4 , 1981, to October 16, 1981. 

STATEMENT or THE CASE 

Ted A. Handel, decndent, received an Injury arising out of 
and In the course of his emplo)1111ent on Moy 12, 1981. A memo
randum oC agreement was filed. O<>cedent was paid benefits. Ted 
Handel's surviving epouac, Valerie, filed a petition In rev1e~
reopenln9 on March 29, 1982. 

Dtltendant& rrqucated admiaalona from claimant. She admitted 
that decedPnt had received temporary total diaabll1ty benefits 
trom Hay tl, 1981, through August 4 , 1981, at a rate of 5190,2) 
p~r week, totaling $2,282.761 that medical e i penses wore paid: 
that docedent returned to vork on August 4 , 19811 that decedent 
waa killed In an accident on October 16, 19811 that decedent's 
duath was aoley" result ot tho accident on October 16. 19811 
that there was no cauaol relationship between decedent's Injury 
ot May 12, 1981, and his de4th on October 16, 19811 that no 
agreement hnd been reached prior to decedent's death determining 
any pormannnt Impairment or disability, that decedent had not 
received any permanent partial dlaoblllty bene!ita, that revlew
rroponlng procePdlnqa had not been instituted, and that on 
October 16, 1981, there had beon no determination by the Industrial 
Commiaalonor as to whether or not decedent hod auatolned permanent 
Impairment or permanent disability. 

Claimant admitted, with qualltlcat1on, that on October 16, 
1981, thPre wa■ no litigation pending bator• this agency to 
obtain additional benotlts. Howover, ahe noted that reapplication 
tor boneflte had been made to tho Insurance carrier. 

Claimant donlrd that decedent was sttll employed ot the time 
of hie death, Pather, sho claimed ho was layed off due to his 
disability. She also denied * [t)hat as of Claimant' ■ [decodent'a) 
lost ottlco visit to J. P. Glntho1, H.D., Or. Ginther hod not 
tokon Claimant off ot work or given him any written allp Indicating 
that ho could not continuu working at Kampmoler G. H.C. In Mount 
Carroll, llllnola.• 

Joy P. Ginther, M,D •• saw decedent on re(orrat from a Dr. 
Moyer on Juno !, 1981. Docodent reportod Ceellng a sudden 
popping aenaatlon In his bock. His complaint was that his right 
1,,g did not work propecly. On phyalcol exomlnat1on, there wa s 
no tendernos■ In the poro-eplnoua muaculature. Decedent woe 
unable to reach the tloor bocau■~ of tight homatrlnga. There 
waa some dlCllculty obtftlnlng the ankto jork on the right 
Motor atronqth was mark~dly decreased on tho right. Thero woe a 
loaa of a,•naation over the lateral and po■ter lor aspect ot the 
right calf and the dor■um pt th~ right l'oo t down to the first, 
srcond and third toea. x-raya shovod an old epondylodeaia 

1111 
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bilaterally at L-S with a grade 1 spondylolisthesis. The doctor 
thought he was dealing with an L-S root lesion and placed 
decedent on bed rest. 

J. O'Shea, M.D., admitted decedent to the hospital on June 2, 
1981. Bis impressions were low back strain and chronic anxiety 
with moderate to heavy alcohol use. 

A myelogram was done on June 4, 1981, which demonstrated a 
probable herniated nucleus pulposis. Surgery was performed on 
June 12, 1981. 

Decedent was seen in follow-up on June 26, 1981, and he was 
advised to increase his activity. On July 9, 1981, decedent was 
again urged to increase activity. At the end of the month, 
decedent still was complaining of aching in his calf and in his 
hip on the right, particularly after sleeping on that side. The 
doctor thought decedent could work as a mechanic on small 
trucks, but he was not released to full activities. Decedent 
worked, but he was bothered by forward bending. The doctor 
determined such positioning was not a good idea and discussed 
with claimant a way of avoiding leaning. 

Decedent returned about one month later, complaining of 
right leg pain and his extensor hallucis longus. It was decided 
a TENS unit would be tried. Other laboratory tests were to be 
scheduled. 

On March 11, 1982, Dr. Ginther wrote to claimant's counsel 
that he "felt that the residual problems he [decedent) was 
having could improve with time and plan to continue to observe 
his progress for several more months before coming to any 
conslusions [sic) as to whether he would have a permanent 
disability.• The orthopedic surgeon thought that claimant's 
continuing to have muscle weakness and pain three months post
surgery implied that pain would remain a permanent problem and 
there would be a partial permanent loss of motor function. Dr. 
Ginther suggested that if after three months decedent's findings 
and symptoms were unchanged he would have given a rating "in the 
vicinity of 40% of the whole man.• 

APPLICABLE LAW AND ANALYSIS 

The parties agree there is n~ issue as to whether or not 
claimant's injury arose out of and in the course of his employ
ment. Nor can there be as a memorandum of agreement is on file. 
The opinion of the Iowa supreme Court in Preeman v. Luppes, 227 
N.W.2d 143, 149-50 (Iowa 197S), reviews the decisions relating 
to the memorandum of agreement and states: 

The decisions make clear that unless a memorandum 
of agreement is set aside on such grounds as fraud 
or mistake, it settles the first element of liability, 
that an employer-employee relationship existed at 
the time of the injury .... A memorandum of agreement 
also settles the second element of liability, that 
the injury arose out of and in the course of the 
employment. 

See also, Rankin v. National Carbide Compan!, 254 Iowa 611, 118 
570 (l962) and Bever v. Coll1ns, 242 Iowa I 92, 49 N.W.2d 877. 
(19S1). 

Claimant conceded that on her husband's death, there was not 
a continuing entitlement to benefits. However, she proposes 
that permanent partial disability should be allowed from the 

N. W. 2d 

time temporary total disability ended. Claimant claimed permanent 
partial disability benefits had accrued. Defendants argued they 
had not. 

Both parties cite the industrial commissioner's decision in 
Lundeen v. Quad-City Construction Co., 34 Biennial Report of the 
Industrial Commissioner l93 (1980). The initial decision in 
Lundeen was based on an appeal of a proposed decision which 
a warded claimant healing period, permanent partial disability 
and medical benefits. Lundeen died from causes unrelated to his 
industrial injury. The parties stipulated an offer of additional 
evidence so the death would be a part of the record. The 
industrial commissioner found Iowa Code section 8S.31(4) to be 
controlling and said: 

A fair interpretation of Iowa Code section 8S.31(4) 
indicates that any portion of an award which has 
not accrued as of the date of a claimant's non
related death will abate along with any liability 
on the part of the employer. However, any award 
which has accrued prior to claimant's demise that 
is still owing upon the date of claimant's death 
does not abate. 

Iowa Code section 8S.31( 4) states: 

Where an employee is entitled to compensation under 
this chapter for an injury received, and death 
ensues from any cause not resulting from the injury 
for which he was entitled to the compensation, 
payments of the unpaid balance for such injury 
shall cease and all liability therefor shall 
terminate. 

Professor Larson in 2 Larson's workmen's Compensation Law at 
section S8.44 (1981) writes: 

If the injured employee dies before a formal award 
has been made, the impact of this fact may vary 
considerably between jurisdictions as a result of 
the many statutory and other variables affecting 
the resJlt. In some states an award may be made 
even if claim had not been filed at the time of 
death, while in others proceedings cannot be 
initiated for the first time by the survivors. If 
claim has been filed by the injured worker, but no 
award made at the time of his death, many courts, 
but by no means all, will find the claim not abated 
by the intervening death. The same is usually held 

if death occured (sic) after an award was made but 
while it was pending on appeal, even if the original 
award was a denial. 

The undersigned has examined the case law of other juris
dictions to familiarize herself with the ways such cases are 
handled. In undertaking such a review, it is important to keep 
in mind that the different jurisdictions vary to great degree. 
In all cases cited, the employee had died from unrelated causes. 

Benefits have been awarded in those cases where a claim is 
pending. Yocum v. Chapman, 542 S.W.2d S10 (Ky. 1976); Henderson 
v. National Bearing Division, 267 S.W.2d 349 (Ct. App. Ho. 1954). 

Middlesex County Court in Kozielec v. Machine Mfg. Corp., 29 
N.J. Super. 272, 1021 A.2d 404 (Middlesex County Ct. 1953) held that 
under the New Jersey statute, a petition for benefits could be 
filed after the death of an employee and an award made to the 
administrator or the estate. A similar conclusion ~as reached 
by the Indiana Court of Appeals. Snyder Const. Co. v. Thompson, 
248 N.E.2d 560 (Ct. App. Ind. 1969). 

Contrary results have been reached in other jurisdictions. 
In Bor1uez v. John Burbank Trucking, 433 P.2d 767 (Colo. 1967), 
the Co orado !aw was held to require an award be made before the 
death of an employee, and benefits were not a warded to a widow 
whose husband was getting temporary total disability payments at 
the time of his death. The Oregon Supreme Court held in Pertig 
v. State Com1ensation Department, 45S P.2d 180 (Or. 1969) that 
pursuant to ts law, the right to permanent partial disability 
did not survive unless the worker was already getting benefits 
at the time of death. The decedent in Umbreit v. Quality 
Tool, Inc., 225 N.W.2d 10 (Minn. 197S) was receivinq 
temporary total benefits for an injury at the time of his death. 
Minnesota had no statutory provision to allow benefits to be 
paid to heirs. The court assumed healing period ceased, the 
extent of permanent partial disability was ascertainable and the 
right to a lump sum payment accrued. The opinion divided 
benefits into two categories--those for employees and those for 
dependents. As permanent partial benefits were to compensate 
the worker, they were found personal to him. Similar reasoning 
was applied in Rose v. City of Bristol, 31S S.W.2d 237 (Tenn. 
19 S8) • 

A case with some factual similarity to that here considered 
is Spots~lvania v. Bart, 238 S.E.2d 813 (Va. 1977). Initially, 
it shoul be noted that the Virginia statute allows payment to 
be made to dependents when a worker dies from an unrelated cause. 
Decedent's impairment was rated the day after his death with the 
rating based on his last visit. The opinion observed that the 
doctor did not say the decedent had reached maximum improvement 
and that there were indications further surgery was contemplated. 
On those bases, benefits were denied. 

Claimant's claim is for permanent partial disability. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury to her spouse of Hay 12, 1981, is 
the cause of disability for which she now makes claim. Bodish v. 
Fischer, Inc., 2S7 Iowa 516, 133 N.W.2d 867 (196S). Lindahl v. L. O. 
Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A possibility is 
insufficient; a probability is necessary. Burt v. John Deere 
Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (1956). The 
question of causal connection is essentially within the domain 
of expert testimony. Bradshaw v. Iowa Methodist Hospital, 2S1 
Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt v. John Deere Waterloo Tractor Works, supra. "The opinion 
of experts need not be couched 1n definite, positive or unequivocal 
language.• Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 
1974). However, the expert opinion may be accepted or rejected, 
in whole or in part, by the trier of fact. Sondag v. Ferris 
Hardware, su1ra, page 907. Further, "the weight to be given to 
such an opin on is for the finder of fact, and that may be 
affected by the completeness of the premise given the expert and 
other surrounding circumstances.• Bodish v. Fischer Inc., supra. 
See also Musselman v. Central Telephone Co., 261 Iowa 3S2, 360, 
154 N.W.2d l28 (l967). 

The sole piece of medical evidence presented relating to 
permanent partial disability is Dr. Ginther's letter of March 
11, 1982. Initially, he admits the difficulty in attempting to 
rate a person who was not seen for that purpose. Dr. Ginther 
reported that claimant had residual problems which could improve. 
However, the doctor went on to state that if claimant's findings 
and symptoms remained unchanged, he would estimate a rating of 
40 percent of the whole man. This amount, in the experience of 
this deputy industrial commissioner, is extremely high. On the 
other hand, claimant d d have surgery. Only very rarely is back 
surgery performed with no functional impairment resulting. 

Claimant makes claim for 10 3/7 weeks. Ten and three
sevenths weeks is only slightly more than a two percent impair
ment. Again, in the experience of this deputy industrial 
commissioner, a two percent permanent partial disability rating 
would be minimal following back surgery. Claimant will be 
awarded permanent partial disability benefits from August 5, 
1981, to September 30, 1981 as claimant's permanent partial 
disability would be at least t wo percent. According to claim
ant's admissions, decedent was layed off due to disability as of 
September 30, 1981. As it is unclear whether or not healing 
period benefits would cover the period after that time until 
claimant's death, no benefits are being awarded as no claim for 
healing period is made in this action. 

Claimant argued tangentially that decedent was not given an 
Auxier notice. One of the holdings in Auxier v. Woodward 
State Hospital, 266 N.W.2d 139 (Iowa 1978) at 142, was that • on 
the basis of fundamental fairness, due process demands that . . ' prior to termination of workers• compensation benefits, except 
where the claimant has demonstrated recovery by returning to 
work, he or she is entitled to a notice ..•. As defendant 
properly pointed out, no Auxier notice is required in situations 
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auch as the one here presented where the employee ha■ ret~rned 
to work. 

flNDINGS or FACT 

WHEPEFOPE, It la found: 

That claimant'• decedent recPlved on Injury arlsln9 out o! 
and In the courae ot hla employi,,ent on May 12, 1981. 

Thot a memorandum of ogrce■cnt wa ■ recPlved on May 29, 1981. 

That decedent woo paid temporary total dlaablllty and 
mPdlcal Pspenaes. 

That decedent'• rate of wee<ly comprnsatlon la $190.23 per 
"'t!e le • 

That decedent returned to employment on August~. 1981. 

That dPCedent wor~.-d until Sc•ptr11brr 10, 1981. 

That on October 16, 1981, decPdcnt waa killed In an unrelated 
pickup-motor vehicle accident. 

That prior to decr.dr.nt'a death, ther~ ~ a• no agr~~m~nt 
regarding his prrmonrnt partial disability. 

That prior to decedrnt'e death, ~e had not received any 
permanent partial dlaoblllty benetlta. 

That prior to hla deoth, decedent had not Instituted any 
proceedinqn before the industrial commlaaloner. 

That Dr. Ginther projected a functional lmpolcment ratlnq ol 
fitly percrnt. 

That decPdent hod at lon■t o t wo percent pcrmonent 
partial disability. 

CONCLUSION Of LAW 

THEREFOR&, It lo concludt'dl 

That claimant la entitled to por ■onrnt partial disability 
bnnP(lte Crom August S, 1981, through s.-ptell'brr JO, 1981. 

OPOER 

THEREFORE, ll le orderrd1 

That dotundanta poy unto clai■ant eight ond one-■uvonth CO 1/7) 
week~ or permanent part1al dl&obllity at a ratP ot nnr 
hundr~d ,,11,uty ond 2)/100 doll~c• ($JQ0,23) pee week, 

That dPtendante pay coats pursuant to Industrial Coll'miesloner 
Rul<• 'i00• 4. J). 

That dPtendanta pay lntrrrat pursuant to Iowa Cod<' section 
es. 10. 

That defendants tile a f lnal rrport upon complntlon 01 
paym.,nt OI thlo oword. 

Signrd ond 11 lrd th la l'ith day ot Septcll'b••r, l ie2. 

No App<'JJI JUIITT'lf 7iNN H I GG s 
D~PUTY INDUSTRIAL COHHISSIONER 

BEFOIU; THf. IOWA IN DUS TR I AL COHH rss tONl:R 

VAi.ERiE 111\NDf:L, Surviving 
Spouan ot Tod llondul, 

vs. 

DP.TEllHI\NN I NDUSTIH ES, l NC. , 

Employ,.,, 

ond 

0 !TUM !NOUS J NSUHI\NCP. CO. , 

Jneur~nc,• Cnrcl~r, 
Dntcndanta. 

FIL.!' NO. 670157 

N U N C 

P R 0 

1' U N C 

OllDl.ll 

The ee~ond paragraph ot po9e 8 of the revlnw-reopcnlng 
declalun f llcd Scpte1tber B, 1982 la amended to read as fol lows: 
"That Dr. Glnthec projPcted a fun·tlonal impolrmont ratlnq ot 
lOrt.y P"'rccnt.• 

In all other respect■, the revil'w•reopcninq decisions stands 
as filed, 

Signed and filed this 16t.h day ol Septl'■ber, 1982. 

JUDITH ANN HIGGS 
DEPUTY INDUSTRIAL CO MHISSIONER 

BEFORE THE I A INDUSTRIAL COHMISSIONER 

ROBE.PT J. HART, 

Cl almar>t, 

v■• 

LEHIGH CE.MENT, 

Ell'ployec, 

ond 

TIUWELERS, 

Insurance Carrier, 
Detendants. 

F1lc No. 707211 

APFE.AL 

DECISION 

STATEMENT OF THE CASE 

Dntendanta appoal trom a proposed dectslon In arbitration 
tiled October 29, 1981 wherein cla,mant was awarded payment ol 
medico! expenses. Defendants' notice ot appcol was !tied 
J~nuary 18, 1983. 

The recocd on appeal consists ot the heacing transcript 
which contain■ the testimony of claimant, Bet le Hunqertord, and 
Harvin Wade: clatmont's exhibit I, a lettec from Addison w. 
Brown, Jr., H.D., dated June 14 , 19821 clail!'ant's e xhibit 2, a 
letter t rom Dr. Brown dated September 16, 1982: claimant 'a 
exhibit 3, ro~elpte ot medical expenses: defendants' exh1bit A, 
a lotte1 lrom Dr. Brown dated September 16, 1982 Ca duplicate of 
claimant's exh1b1t 2)1 detendants' exhibit e, a letter trom Jon 
Stua,t Scolea doted Sept~mbec 1 4 , 19821 and the brlets and 
fllln9a ot all par t le• on appeal. 

Dctcndants objected to cla1mnnt's exhlb1 t e I and 2 on the 
basts ot clolll'ant's noncompl1ance with tndustr1al Commiss,oner 
Rule 500-4 .17, and turther objected to the teatlmony ot Berle 
Hungortord and Hacvtn Wade due to the ta,lure ol claimant to 
provide detendante with a witness list. Both objections were 
overruled In the deputy"s arbltcatlon decision. 

ISSUES 

I. Whethec or not tho deputy erred in permitting certain 
m~dlcol reports to be Introduced Into evidence without compliance 
with Industrial Commlaa1oner Rule 500-4.17. 

2. Whethl'r or not the deputy erred 1n pe,mltting ce,tain 
wltneaaos to toat , ty without compliance with the pre-tri~l order. 

l. Whether or not the deputy e,rod 1n tlnd1ng that the 
clol~ant had mot his burden ot proot 1n oatabl1shln9 that the 
tceatmont received and tho rxponsea incurred were authorized in 
compliance with Iowft Codu section 85.27. 

REVIEW OF TIIE EVIDENCE 

Tho record ostoblishos that ot the time ot the arbitration 
hoaclng tho partloa stipulated aa to the f airness ot the l!'edic~l 
oxp~naee, CTrnnscr1pt, pp. 2·31 

Claimant testl t iod that ho received an inju,y to his eye on 
~-rldoy, Fl'bcuary 28, 1982 while woc k lng to, de f endont employer. 
Whlln operating an air rod t or the pucpose ot clearing o clogged 
a1, •lido, his arms ond taco come into contact with dust and 
dirt that was stirred up by tho project. Cla 1m~nt testif,od 
that dosplto having token tho precaution ot weari ng safety 
9ogqloe while wor k ing, dirt eventually worked !ta way tnto his 
oycs. Claimant worked th<' t ol l owlng dai and then hod t wo days 
oC!. lie recalled that hie• oyes hod bu r ne"d and l t chod Fr ,doy 
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night and Saturday, and that he had resorted to soothing them 
with warm wet washcloths during his two days off, CTr., pp. 6-8, 
14) 

By Tuesday morning when claimant was preparing to return to 
work, swelling had begun to occur at the base of his right 
eyeball. Claimant asked defendant employer if he could take 
some time of{ to see an eye doctor. He was immediately sent to 
see John 8. Dixon, H.D., who attempted to "squeeze• the infected 
area of the eye with his fingers, and then set up an appointment 
to treat claimant after working hours two days later. Claimant 
testified that the pain in his eye became "excruciating• after 
Dr. Dixon attempted to manipulate the infection with his fingers. 
(Tr., pp, 8-10) 

Rather than returning directly to work after leaving Dr. Dixon's 
office claimant drove to see R. H. Heston, O.D., his regular 
optometrist. From there he phoned Lou Fas1ng at defendant 
employer's office to report his dissatisfaction with the treat-
ment received from Dr. Dixon and that he was attempting to see 
another doctor. At that time Fasing informed claimant that 
defendant employer would be responsible only for bills from Dr. 
Dixon's office. (Tr., pp. 10-11) 

After a brief examination, Dr. Heston arranged for claimant 
to visit the North Iowa Eye Clinic on that same day. Claimant 
was seen ahead of waiting patients by Addison w. Brown, H.D., 
who drained a chalazion on his right lower eyelid and prescribed 
antibiotics. CTr., p. 11; Claimant's Exhibit 1) 

Add1sion w. Brown, Jr., H.D., in a To Whom It Hay Concern 
Jetter dated June 14, 1982, recorded his diagnosis of •an acute 
chalazion of blockage of a meiboimian gland on the right lower 
lid with an abcess• which he stated "certainly may be the r~sult 
oi occlusion of the glands by either environmental dust, dirt, 
etc.• (Cl. Ex. 1) Claimant testified that he gave that letter 
to Lou Fas1ng several months prior to the arbitration hearing. 
(Tr., p. 4) 

In reply to a September 14, 1982 Jetter from defendants' 
counnel which inquired as to the emergency of treating the 
chalazion on claimant's eyelid, Dr. Dixon replied; "Definitely 
this was not an emergency situation.• (Defendants' Ex. B) 
Defendants' counsel also received a reply to a similar inquiry 
in a September 16, 1982 Jetter from or. Brown which stated: 

In response to your recent request, a chalazion 
usually goes for a period of a few days to a week, 
prior to the time that most people arrive here for 
incision and drainage. Therefore, it is not an 
extreme emergency, and probably could wait for a 
per!oc (Blcl of several days. 

The usual course of treatment if (sicl to treat 
1t when the patient presents with the acute swelling, 
as It did in this case regarding Hr. Hart. 
(Cl. Ex. 2; Def, Ex. A) 

Claimant submitted the following medical bills: 

A. w. Brown, M.D. 
P.H. Heston, o.o. 
Easter's Super Valu Pharmacy 
(Cl. Ex. 3) 

$37.00 
$12.50 
S 9 .11 

Berle Hungerford, an employee of Lehigh Cement, testified on 
claimant's behalf at the arbitration hearing. His testimony 
corroborated that of claimant as to the rranner 1n which dirt had 
blown into claimant's eye as he attempted to clear a clogged air 
slide. He also testified that claimant's right eye was swollen 
when he returned to work the following Tuesday. (Tr., pp. 
21-24) 

Harvin Wade, a member of the Lehigh Cement joint safety 
committee, also testified on claimant'n behalf. Wade discussed 
the inability of defendant employee and l~boc representatives to 
reach a mutual agreement as to which of claimant's medical 
expenses should be paid by defendants. He noted that defendant 
employer repeatedly refused to pay claimant's medical expenses 
on the basis that he could have waited two days to receive 
treatment from Dr. Dixon rather than going to Dr. Brown. (Tr., 
pp. 24-)0) 

APPLICABLE LAW 

Iowa Industrial Commissioner Rule S00-4.13 provides in 
pertinent part: 

Method of service. Except as provided in 4.6 and 
4.7, service of all documents and papers to be 
served according to 4.12 and 4.18 or otherwue upon 
a 1>4cty represented by an attorney shall be made 
upon th~ attorney unless service upon the party is 
ordered by the industrial co1111Dissioner. Service 
upon the attorney or party shall be made by delivery 
of a copy to or mailing a copy to the last known 
address of the attorney or party, o< if no address 
is ~nown, by filing it with the industrial commis
sione,•s office. 

Iowo Industrial Coawissioner Rule S00-4.17 provides: 

S~cvtcc ot doctors• and 3ractitlonera' reports. 
fach party to a conteste case shall serve all 
reports of a doctor or practitioner relevant to the 
contested case proceeding in the possession of the 
party upon each opposing party. The service shall 
be received prior to the time for the prehearlng 
conference. Notwithstanding 4.14(86 1, the reports 
need not be filed with the ind~atrial commissioner1 
hc~ever, each party shall file a notice that such 
service has been m.,de in the industrial comaissioner's 
office, identifying the reports sent by the na■e of 
the doctor or practitioner and date of report. Any 

party failing to comply with this provision shall 
be subject to 4.36(86). 

Iowa Code section 8S.27 provides in pertinent part: 

Professional and hospital services release of 
information-absolved from liability-charges-prosthetic 
devices. The employer, for all injuries compensable 
under this chapter or chapter 85A, shall furnish 
reasonable surgical, medical, dental, osteopathic, 
chiropractic, pediatric, physical rehabilitation, 
nursing, ambulance and hospital services and 
supplies there of and shall allow reasonably 
necessary transportation expenses incurred for such 
services. 

For purposes of this section, the employer is 
obliged to furnish reasonable services and supplies 
to treat an injured employee, and has the right to 
choose the care. The treatment must be offered 
promptly and be reasonably suited to treat the 
injury without undue inconvenience to the employee. 
If the employee has reason to be dissatisfied with 
the care offered, he should communicate the basis 
of such dissatisfaction to the employer, in writing 
if requested, following which the employer and the 
employee may agree to alternate care reasonably 
suited to treat the injury. If the employer and 
employee cannot agree on such alternate care, the 
commissioner may, upon application and reasonable 
proofs of the necessity therefor, allow and order 
other care. In an emergency, the employee may 
choose his care at the employer's expense, provided 
the employer or his agent cannot be reached immediately. 

ANALYSIS 

The first issue to be addressed is whether the deputy erred 
in permitting certain medical reports to be introduced into 
evidence. Defendants claim that claimant ' s exhibit's 1 and 2 
were improperly received because claimant failed to comply with 
Iowa Industrial Commissioner Rules 500-4.13 and 500-4.17 which 
concern method of service and service of doctors• reports. 
Claimant, whose hearing appearance was prose, appears to have 
not acted in strict conformance with the aforementioned rules. 
This tribunal, however, while believing that a claimant should 
not ordinarily be able to escape the requirements of the commis
sioner's rules simply because he elected not to be represented 
by an attorney, agrees with the deputy that under the circum
stances presented in this case the exhibits were properly 
received into evidence. Claimant's exhibit l is a June 14, 1982 
"To Whom It Hay Concern• letter from Dr. Brown describing his 
treatment of claimant's eye. Claimant's contention that he hand 
delivered that letter to the offices of Lehigh Cement several 
months prior to arbitration remains unrebutted. Furthermore, 
because the record does not indicate the point in time that 
defendants retained counsel to handle this particular matter, 
there is no means by which to determine whether service of 
exhibit I could have been made in conformance with Rule S00-4.13 
at the time claimant made service to Lehigh Cement. Claimant's 
exhibit 2 is a September 16, 1982 letter from Dr. Brown addressed 
to defendants' counsel. Claimant was provided a copy of that 
letter by defendants who then listed it in a notice of Intent to 
offer medical reports. It would be ludicrous not to permit 
claimant to introduce this letter into evidence simply because 
he did not serve it back to defendants. The record indicates 
that all parties did, in fact, have in their possession the 
original or a copy of both exhibits, and that none of the 
parties could claim surprise at the existence or content of 
either. Defendants' exceptions to claimant's exhibits I and 2 
are overruled. 

The second issue to be addressed 1s whether the deputy erred 
in permitting Berle Hungerford and Harvin Wade to testify on 
claimant's behalf. At the outset it is noted that neither 
witnesses' testimony appears to have significantly influenced 
the outcome of this action. Defendants contend that claimant 
failed to provide a witness !1st prior to October 11, 1982 as 
required by a September 27, 1982 pre-hearing order. The same 
pre-hearing order indicated that claimant intended to call one 
or two witnesses, and a certificate of analysis filed by claimant 
on September l, 1982 lists Berle Hungerford and Harvin Wade as 
persons who would be testifying at the hearing. Because defendants 
were put on notice that claimant did intend to call witneesee at 
the hearing and the record contained the names of these witnesses 
before October 11, 1982, defendants' exceptions are overruled. 

The final issue to be addressed is whether the treatment 
received and the expenses incurred by claimant were authorized 
In compliance with Iowa Code section 8S.27. Defendants contend 
that they fulfilled the obligation of providing "reasonable 
services• to an injured employee by authorizing claimant to be 
treated by Dr. Dixon, and that claimant himself should be held 
responsible for any expenses arising out of his unauthorized 
visits to Dr. Heston and Dr. Brown. The evidence indicates that 
while a chalazion on the eyelid ls generally not considered to 
be an emergency situation, such a condition Is ordinarily 
treated when acute swelling occurs. In addition to Dr. Brown' s 
report which indicated claimant's eyelid had become swollen, 
claimant described the pain in his eye following his visit to or. 
Dixon as "excrutiat1ng.• Because Dr. Dixon postponed treatment 
of the chalazion on claimant's eyelid for two days even though 
swelling was evident and claimant was in considerable pain, -~ 
hold that treatment was not offered prorptly and It waa not 
unreasonable for claimant to have sought out reasonable treatment 
elsewhere. This is not to say that if any case treatment 
selected by the claimant would be held to be reasonable and the 
responsibility for payaent therefor charged to the defendants. 
This la such a case. The fee charged by Dr. Heston appears t o 
be merely a short consultation visit which led t o c laiaant being 
referred to Dr. Brown. Dr. Heston apparently was not qualified 
to perfora the treatment required by claiaant, and f or that 
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reason his fees must be considered as unreasonable within the 
scope of section 85.27. The deputy's order will be modified so 
as t o award claimant payment only for Dr. Brown's treatment and 
drug expenses at Easter's Super Valu Pharmacy. 

As the deputy set out in her opinion, the opinion of the 
California Supreme Court in Zeeb v. Workmen's Com,ensation Appeals 
Board, 62 California Report 753, 432 P.2d 361 (l9 6) discusses 
the philo~ophy behind charging the employer with responsibility 
of providing medical care. The opinion states at 364: 

It will ordinarily be in the interest of both the 
employer and the employee to secure adequate 
medical treatment so that the employee may recover 
from his inJury and return to work as soon as 
possible. Permitting the employer to control the 
medical trea t ment permits the employer, who has the 
burden, to provide the medical treatment, t o 
minimize the danger of unnecessary e xtravagant 
treatment, and in light of the employer's interest 
in speedy recovery, the empl~yer's control should 
rarely result in a denial of necessary treatment. 

The holding in this ma t ter is believed to be consistent with 
this philosophy. The prompt medical care placed the claimant on 
the road to recovery and the ability to return to wor k as soon 
as possible. The employer's control also minimizes unnecessary 
treatment. In this case prompt t reatment was in the interests 
of both parties and, but for the charge of Dr. Heston, the cost 
of treatment would most likely have been the same whether 
provided by Dr. Dixon or Or. Brown. 

FINDINGS OF FACT 

l. Dirt and dust worked its way into claimant's eyes on 
Friday, February 28, 1982 while working for defendant employer. 

2. Claimant's right eye became irritated over the following 
weekend. 

3. On the following Tuesday claimant asked defendant 
employer if he could visit an eye doctor. 

4. Defendant employer authorized claimant t o visit Dr. Dixon 
on Tuesday March 4, 1982. 

5. Dr. Dixon further irritated claimant's eye by squeez,ng 
a chalazion on the right eyelid with his fingers. 

6. Dr. Dixon postponed further treatment of claimant until 
two days later, after claimant's normal work hours. 

7. Claimant notified defendant employer by telephone of his 
intention to visit another eye doctor on March 4, 1982. 

8. Defendant employer refused to authorize payment of any 
medical expenses other than what was incurred from Or. Dixon's 
treatment. 

9. Claimant visited Dr. Heston who immediately referred him 
to Dr. Brown. 

10. Dr. Brown treated an acute chalazion of blockage of a 
meiboimian gland on claimant's right lower eyelid on March 4, 
1982. 

11. Antibiotics were prescribed by Dr. Brown. 

12. Claimant incurred medical expenses in the f ollowi ng 
amounts: 

A. w. Brown, M.D. 
R. M. Heston, O.D. 
Easter's Super Valu Pharmacy 

$37.00 
$12.50 
$ 9.11 

CONCLUSIONS OF LAW 

WHEREFORE, it 16 concluded: 

That cla1aant's see~1ng of treatment from Or. Brown was 
reasonable under the circumstances. 

That claimant's seeking of treatment from Dr. Beston was 
unreasonable because he was not qualified to perform the treat
ment required by claimant. 

THEREFORE, it is ordered: 

That defendants pay unto claimant the following medical 
expenses: 

A. w. Brown, H.D. SJ7.00 
Easter's Super Valu Pharaacy S 9.11 

That defendants pay costs of these proceedings pursuant to 
Industrial Comaissioner Rule 500-4.33. 

That defendants pay interest pursuant to Iowa Code section 
85.20. 

That defendants file a final report in thirty (30) days. 

Signed and filed this 31st 

t;o Appeal 

day of March, 1983. 

ROBEl!T C. LAliOESS 
INDUSTRIAL CC¥~1SSIO.~ER 

BEFORE THE IOWA JNOUSTPIAL COHMISSIONEP 

1,t;ONAIID HARVEY, 

Claill'ant, 

vs. 

J. D. STEEL, 

and 

THE HAl!TFOPO INSURANCE CO., 

Insurance Carrier, 
Df'fendants. 

INTPODUCTICN 

Fi!P No. 633807 

PFVJEW-

p E O P E N I N G 

DECISION 

This ls a procePding In r.-v!Pw-reopening brought by Leonard 
Harvey, the clai.,ant, against his Pr.ployPr, J. o. StPPl, and the 
1nsurance carrier, The Hertford Insurance Co., to r~cover 
add1t1onal b.-neflts under the Iowa WorkPr8' Coll'pensatlon Act on 
account of an inJury hf' sustained on April 16, 1980, This 
ll'atter call'e on for hearing bPfore thP undPr&lgnPd at the Sco•t 
County Courthous.- in DavPnport, Iowa on Novell'ber 30, J9e2. The 
record was consldPred fully subll'ltted on the sa~P date. 

On April 21, 1980 defendants filed a first rPport of Injury 
concf'rn1nq the- April 16, 1980 Injury. On Hay 8, 1980 df'fPndant ■ 
filed a mell'orandum of agreell'ent (Form 21 lndtcatlnq that tte 
weekly rate for corpensatton ben.-flta was S208.7e, On Hare~ 12, 
1981 defendant& filed a final r.-port (Form 2A) indicating ttat 
19 5/7 WPf'ks of healing period (April 17, 1980 ttrougt SPptPrbrr 
l, 1980) and thirty wPPks of peraanent partial dlsatlllty (12• 
of arm) had b.-en paid pursuant to the sProrandur of agreesent, 

ThP record consists of the testlll'ony of the clal sant1 
clatll'ant"s exhibit 1, records fror ttP Muscatine General Hospital 
for clalcant's April 1980 hospitalization: clal~ant'• ~xhlbit 2, 
recorde froc the Muscatine Ctneral Hospital for clalsant'e ~•Y 
1980 hospttaltzat1or: clalaant's e,hlblt l, a Jan~ary B, 1981 
lettrr fro~ F. Dale Wilson, ~.D,J clalsant's exhibit 4, a June 
5, l9eO letter from Willies Catalona, M.o.: clala:ant'a Pst.lbit 
5, a February S, 19e2 letter fror Jo~n E. Sinning, Jr., ~.o.: 
clalaant's exhibit 6, an August 18, 1982 J~t•er fros Dr. Sinning, 
d.-fendants' ex~lblts ~ and e, a NovrcbPC 28, 1980 )Ptt~r ard an 
August 27, 19eO lettPr fros Or. Catalona1 and defendantc' 
PXhiblt C, list of union jobs cla!sant haa held. Clalsart filed 
a h•tter brief. 

ISSOE 

Tte Issue to be deter:!ned le vhet ~er tt.e addltloral surgery 
(and any subsequent tPall•g period) clal~nt aeeka la for• 
condition •hat Is cauaually rPlatPd to the ~pell JF, 1980 - or• 
Injury. 
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REVIEW OP THE RECORD 

On April 16, 1980 as he was carrying two 60 pound rein
forcement rods on his right shoulder at work, claimant experienced 
a popping sensation and set the rods down. He was unable to 
lift them again. Claimant was hospitalized from April 18, 1980 
to April 19, 1980 for an acute acromioclavicular dislocation and 
underwent a transfer of the coracoid process with attached 
conjoined tendon to clavicle. The final diagnosis was old and 
new acromioclavicular separation. X-ray study revealed evidence 
of previous inflammatory disease. The pathology report on the 
tissue removed at the time of surgery indicated claimant ' s 
problem was a chronic degenerative change without evidence of an 
acute recent injury. 

Claimant testified that in 1968 when he was 17, he dis
located his right shoulder when he fell off a car and landed on 
that shoulder. He recalled that he was taken to an emergency 
room where someon~ pulled the shoulder back into place. Claim
ant remembered that he wore a sling for eight weeks and received 
some follow-up care. He recalled no subsequent problem with the 
shoulder but noted that a half inch high knot on top of his 
shoulder and two or three inches from his neck remained. 

Claimant recalled that he was released from the April 1980 
hospitalization with what he described as a wrap around his 
wrist to his neck. While recovering claimant fell 90109 up some 
stairs at home and grabbed the guard rail. He pulled loose the 
screw fixing the coracoid process to the clavicle. The coracoid 
process and screw retracted distally and the prominence of the 
lateral end of the clavicle at the acromioclavicular joint 
recurred. Claimant was hospitalized from May 12, 1980 to May 
15, 1980 for reattachment. 

In a letter dated June 5, 1980 and addressed to claimant's 
attorney, Williaff! Catalona, H.O., who was claimant's treating 
physician, elaborated upon the cause and effect of claimant's 
injury and surgery: 

It appears this man suffered a recent injury on 
an old injury. Specifically, it appears this man 
suffered an acrom1oclavicular separation with 
fracture of the distal end of this clavicle thirteen 
years previously, and that he suffered a severe 
strain-sprain of this Joint on 4/16/80. Apparently 
this joint has been separated all these years. I 
did a reconstruction of the Joint and used the 
conjoined tendon of the short head of the biceps 
and coracobrachialis with part of the coraco1d 
process from which these muscles arise as a stabiliz
ing structure. 

The prognosis is that should the reconstruction 
fail, he will be no worse off than he was previously; 
and if it works he will have corrected the previous 
deformity of over-riding (sic) of the clavicle on 
the acromion and improved stability of this joint. 
There should be no disability from this injury. 

This man is still immobilized in a pl~ster 
Velpeaux bandage which I plan to remove six weeks 
postoperatively. I have estimated his time loss as 
3 to 4 months; and as stated previously, there 
should be no permanent impairment from this inJury. 
(Claimant's exhibit 4, p. l.; Dr. Catalona's 
office notes for April 17 and April 18, 1980 
suggest that the fracture may have occurred on 
April 16, 1980 rather than 13 years earlier. 
[Claimant's exhibit 4, p. 2.)) 

According to Dr. Catalona"s office notes, claimant struck 
his right shoulder against a dashboard during a car accident 
sometime in July of 1980. Dr. Catalona reviewed the x-rays 
claimant brought from the emergency room of a local hospital 
where he had been treated and concluded that the repair was 
holding. Claimant had difficulty remembering when the accident 
occurred or what portion of his body struck the dashboard. He 
acknowledged receiving $700.00 in settlement of his claim from 
such matter. 

Dr. Catalana advised defendant carrier on August 27, 1980 
that the claimant could return to work on September 2, 1980. 
Noting that claimant's shoulder was then stronger than prior to 
the injury, Dr. Catalana found claimant had no permanent impair
ment as a result of the April 16, 1980 injury. Subsequent 
correspondence with claimant's attorney, Dr. Catalona stated 
that claimant's •shoulder had reached a static state of de
generation which can be expected to worsen in time.• (Defen
dants' exhibit A.) 

Apparently when claimant was ready to return to work, he had 
to wait for an assignment from the union hall but did log some 
1 ◄ 7 hours for Holman during October of 1980. Claimant emphasized 
that he was unable to do the first JOb given him on that assign
ment -- carrying buckets of bolts. Be recalled that he had to 
set the pails down quite often because the weight bothered his 
shoulder. After two days he was transferred to yard work which 
entailed putting chokers on materials lifted by the crane 
operator into semis and taking the chokers off after the loading 
was completed. After working a month claimant was laid off and 
has not worked since. Claimant indicated that he has looked for 
other work. Re is still an apprentice and was advised by the 
union apprentice coordinator that there was no available work. 
Prior to the April 1980 injury, claimant had been employed in 
the ~onstruction field for approximately one year and had no 
difficulty completing his assignments. 

r. Dale Wilson, H.D., examined the claimant at the request 
of claimant's attorney on January 6, 1981. In a letter dated 
January 8, 1981, Dr. Wilson recited a history of the work injury 
and course of treatment that was essentially consistent with the 
record except that he reported claimant had surgery after the 
original separation of the coracolclavicular joint and made no 
mention of the car accident in July of 1980. Dr. Wilson itemized 
claimant's complaints at that time. 

He has occasional pain which is caused by change of 
position. This occurs over the top of his shoulder 
and is not associated with any particular movement. 
Motions of the shoulder are restricted if he tries 
to put his hand up behind his back. He notices 
some limited anterior extension if he has occasion 
to lie face down; his arms do not reach out readily 
in front. Weight lifting, he is not aware of any 
particular restrictions except this right arm tires 
readily. He has an 18 month old son who weighs 
about 25 lbs.; he can carry him on his right arm 
for a short period of time only. He can carry a 
sack of groceries on either arm without difficulty. 
Be has noticed that this arm tires readily when he 
is bowling. This has not changed over the last six 
months. Grip strength is satisfactory on either 
hand. Re is aware of some numbness and loss of 
sensation over the ulnar side of his right hand. 
This hand aches and is troublesome in cold weather. 
Be thinks the hand is weak. Ordinary grip strength 
does not disturb him; tools and the use of the hand 
on doors or car doors does not disturb him. He is 
aware that he can ' t do "push-ups"; about five is 
his limit. Also, there is much crepitus (cracking 
and popping) in the shoulder. (Claimant's 
exhibit 3.) 

Dr. Wilson then reported his examination findings and 
conclusions: 

His posture is sat isfactory. The right arm 
swings readily when he is wa lking. There is a 
reverse •c• scar over his right shoulder and distal 
clavicle; this is approximately 15 ems. around the 
curve; it is 2 ems. wi de. It is well healed; the 
scar does not interfere with the motion of the 
joint. The outer end of his clavicle is deformed; 
there is a 1.5 cm. distal enlargement. Over the 
top of his shoulder, there is a soft tissue non
tender mass about 2 ems. in diameter; it is not 
movable. There are no tender areas about the top 
of the shoulder. The sensation is satisfactory 
about the whole area. 

Motion of the elbow, wrist, fingers, satis
factory. There is however, a noticeable decrease 
in sensation on the ulnar aspect of the right hand 
involving the 4th and 5th fingers. Space over the 
palm is 4.5 ems. wide and it extends up from the 
wrist fold 9 ems. It Is not readily outlined on 
the dorsum of the hand. This is a satisfactory 
outline for a neuropathy of the right ulnar nerve. 

Grip strength shown on the mercury manometer, as 
follows: 

Right Hand: 195, 190, 185; Left Hand: 300, 300, 
300 mms. 

This demonstrates weakness in the right hand. 

The shoulders, both sides, move equally well on the 
torso. Right shoulder motion as follows: 

A. Forward , Back 

Back 
50 

Fwd , Up 
160 

Back expected 
40 deg. 

Expected 
150 deg. 

B. Lateral Motion: 

In Expected Loss 
30 30 deg. 0 

Out t, Up 
120 150 deg. 30 

c. Rotation: 

In Expected Loss 
90 90 deg. 0 

Out 
65 40 deg. 0 

Loss 
0 

0 

Behind his back the man's right hand lacks 9 ems. of 
going up as hig as his left hand (restricted 
rotation). As he is sitting, on the wall climb the 
heights are equal on the t wo arms, readjustment 
made with the shoulder motion. 

X-ray report enclosed. Comment. Shows screw 
holding distal clavicle. 

Diagnosis: Separation of the right acromioclavicular 
joint, repaired by Dr. Wm. Catalana, Muscatine 
orthopedist, April 18, 1980, with screw fixation 
and transfer of the acromium with residual pain in 
the joint, scar, deformity and restricted action. 
This required a re-operation on the 18th of May, 
1980, replacement of the screw and fixation by 
plaster case. The residuals have been described in 
part and also includes 

a. Brachia} nerve inJury with residual ulnar 
nerve neuropathy. 

1. Decreased sensation, distal nerve on the 
hand. 

2. Weakness of the grip strength in the 
right hand. 
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b. Retained hardware. 

The injury that was sustained on April 16, 1980, 
was the causative factor with respect to the 
sy~ptoms, pathology and disability f ound on this 
e xamination. There are no recommendations f or 
further medical care. The present condition of ill 
be ing has reached an essentially permanent state. 
The prognosis for further improvemen t In th i s 1s 
negative. The man is able to get his work done. 
There is no need for rehabil i tation. 

(Claimant 's e xhibit 3. Dr. Wilson opined that claimant had 20 
percent impalr~ent of the right e xtremity based on 3 percent 
loss of lateral motion, l percent Joss of rotation, I percent 
loss due to pain, 5 percent loss due to nerve damage and 5 
percent for the right arm per se.) 

John e. Sinning, Jr., H.D., examined the claimant on February 
4, 1982 for defendant carrier subsequent to claimant's request 
for fur t her care. In a le t ter dated February 25, 1982 and 
addressed to defendant carrier, Dr. Sinning recites a history of 
the injury and course of treatment that Is essentially con
sistent with the record e xcept that he did not record the July 
1980 car accident. Thereafter, Dr. Sinning set f orth claimant's 
complaints and his e xamination findings and conclusions: 

SlncP his recovery from surgery, he bel!Pves the 
strength in his arm and shoulder has been less. Re 
is not able to l i ft as well. He complains of 
numbness along the ulnar border of his hand. 
Sometimes he has to take a hold of the hand and 
raise t he arm up with the aid of the other in order 
to get his arm up overhead. There Is a stiffness 
on and off. 

He returned to work in October 1980 and after 
work ing foe t wo or three weeks was laid off . He 
has had no trPatment of hio shoulder since then. 
Hr. Harvey indicates that he has not been able to 
work since his lay-off because of continued problems 
with the right shoulder. 

EXAMINATION: Healthy appearing well-muscled 
young man, has an obvious scar over the right 
shoulder with a high riding clavicle. As he brings 
the ar~ up Into abduction, the clavicle seems to 
lmpinqP aqainst the acromion. He complains then of 
pain and cannot comfortably bring the arm up 
overhead PlthPr in abduction or forward elevation. 
Potatlon at the side is free. Strength pushing the 
arm a way from the side and forward from the side Is 
excel!Pnt. Strength 1n the abducted and overhead 
elevated position is poor. The distal clavicle is 
obviously unstabJP. 

I was not able to elicit any an x iety sign, tha t 
Is a sign suggPstlng Instability of the shoulder 
with the arm abducted and e xternally rotated. 
External rotation strPngth with the arm at the side 
seems good. 

Upper e xtremity reflPxes are normal. Strength 
In the hands Is normal. I was not able to elicit 
any siqns of wPakness In the ulnar Innervated 
muscles to substant1atP the possibility of ulnar 
neuropothy. 

Pull ~otion in the neck and upper back. 

X-PAYS: X-rays of the right shoulder were taken 
in AP, oblique and axillary views with additional 
views of the acromloclavicular joint. The coracoid 
has been transferred to the clavicle with a screw, 
the clavicle rides high and t he tip of the clavicle 
is rounded. 

At my request further x-cays werP carried out at 
Mercy Hospital, a shoulder arthrogram, looking for 
evidence of a tear In the rotator cuff. This was 
performed on February 9th by Dr. Eugene Johnson 
with a report of a normal rotator cuff. De. 
Johnson reported a somewhat larger shoulder capsule 
than usual and asked that a recurrent subluxatlon 
of the shoulder be considered as a diagnostic 
possibility. Some rounding of the glenoid fossa 
inf•rlorly was noted. He did not find evidence of 
a rotator cuff injury. 

DISCUSSION: The original ocromloclavicular 
separation occurred when He. Harvey was about 17. 
Hr tells me that following that Injury he had no 
problems with his shoulder except that the claviclP 
tip was prominent. Based on that history I believe 
it is reasonable to consider that the present 
problem with his shoulder is a result of his Injury 
at work in April 1980. The problem Is knowing what 
the exact reason Is for his continued impairment of 
function. The first and best possibility Is the 
impingement of the distal clavicle against the 
acromlon as he brings the arm up overhead. This 
could be largely allPv1ated by removing the distal 
end of the elavlcle and repairing the musc!P and 
fascia over the tip. This should stop the impinge
ment symptoms. The other problem to be considered 
at the time of that surgPry would be whether the 
transferred coracold should be celeasrd from the 
clavicle. It Is possible that with the transferred 
muscle and bone there is some tethering affect on 
the ulnar nerve and It Is that difficulty cauning 
the pain In the arm and numbness. 

The other possibility Is that t~e shoulder did 
spontoneouEly sublux or dislocate because of the 
position of his load and that the recurrent sub-

luxation has been the cause of his continued 
symptoms. This does not fit exactly with his 
coroplaints but it is a d1ff1cult diagnosis to rake. 
Dr. Johnson has co~e the closest with his speculation 
about the enlargPd size of the shoulder capsule. 

Hy recommendation would be first for resection 
of the distal clavicle which would be done under 
general anesthesia and fror which hP should roake a 
rapid recovery. At the ti~e of that surgery the 
shoulder could be examined for stability and with 
any question of instability a repair of the re
current subluxat1on or d1slocat1on could be carried 
out. If there is any question about the stab1l1ty, 
surgery could be deferred and simply a resection of 
distal clavicle performed. That would speed 
recovery and leave the possibility of a repair of 
the shoulder dislocation for a later tire If It 
became more apparent. That would be ~y reco■-
mendation. 

Please let me know if you would like me to SeP 
Hr. Rarvey about a discussion of this surqery. 

I estimate permanency In the area of 10\ of the 
upper extremity. This estimate will not be changed 
either with or without surgery. If you have any 
que,uons please 14't me know. (Claimant's 
exhibit 5. J 

In an August 18, 1982 letter to claimant's attorney, Dr. 
Sinning clarified his opinion regarding causal connection: 

I have gone over again my Jetter to the Hartford 
dated February 25, 1982. I believe that letter 1s 
c)Por In stating that Hr. Rarvey's presPnt problem 
with his shoulder is a result of his injury at work 
in April 1980. In that letter t outlined the 
alternatives of treatment and the recom~endations 
that I made. I have no information about what has 
happened to Hr. Harvey since then but if the 
complaints remain the same and there hos been no 
interval injury, then my recoromendat1ons would be 
unchanged. (Clairoant's exhibit 6.) 

Claimant testified that Dr. Sinning did not guarantee how much 
Improvement would be accomplished by surgery. 

Claimant's present complaints include right arm and shoulder 
weakness, stiffness and numbness upon lifting, throwing and 
reaching overhead. Be did not have such problems prior to the 
dote of 1n1ury. Claimant observed that since the date of 1nJury 
the knot on his shoulder looks worse, his shoulder is lower and 
he has lost weight in the eight arm and chest. Claimant tP>t1C1rd 
that while he did bowl and play basketball after the second 
surgery he hod to quit doing so because he noticed his shoulder 
would be sore and stiff for a few days after such act1v1ty. 

APPLICABLE LAW 

Code section 85.27 provides in part: 

The employer, foe all injuries compensable under 
this chapter or chapter BSA, shall .urnish reason
able surgical, medical, dental, osteopathic, 
chiropractic, podiatrial, physical rehabllitatio~. 
nursing ambulance and hospital services and supplies 
therefore and shall allow reasonable necessary 
transportation expenses incurred for such services .••. 

For purposes of this section, the employer is 
obliged to furnish reasonable services and supplies 
to treat an injured employee: and has the right to 
choose the core. The treatment must be offered 
promptly and be reasonably suited to treat the 
Injury without undue Inconvenience to the employee. 

The claimant has the burden of proving by a prepond~rance of 
the evidence that the injury of April 16, 1980 19 causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
t.indahl v. L. o. Boggs, 236 Iowa 2'16, .1e N.w.2d 607 (1945). A 
possibility ls insufficient: a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
!19S5). The question of causal connection is essentially within 
the domain of expert testimony. Pradshow v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d ]67 (}960). 

The opinions of experts need not b~ couched in definite, 
positive or unequivocal language. Sondag v. Ferris Hardware, 220 
N.W.2d 903 (Iowa 1974). An opinion of on e xpect based upon an 
incomplete history ,a not binding upon the commissioner, but 
must be weighed together with the other disclosed facts and 
circumstances. Bodi sh, 257 Iowa 516, 133 N.W.2d 867 (1965). The 
expert medical evidence must be considered wi t h all other 
evldencr Introduced bearing on the causal connection between the 
Injury and the disability . Burt, 247, Iowa 691, 73 N.W.2d 732 
(19551. In regard to medlciltestimony, the commissioner 1s 
required to state the reasons on which testimony ,s accepted or 
rejected. Sondag, 220 N.W.2d 903 (1974). 

ANALYSIS 

Despite Dr. Catalono"s strong view that claimant's pre
existing condition was the major source of any continuing 
problems claimant might experience and that his surgical reconstruc
tion following the April 1980 injury really jmproved the preex ist
Ing override of the clavicle upon the ocrom1on, it cannot be 
overlooked that claimant recalled no difficulty In using the 
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right arm and shoulder after the 1968 injury and before the 
April 1980 work injury and that he was engaged in construction 
work for approximately a year before the in"jury occurred. Yet, 
claimant was not able t o perform the same tasks without some 
discomfort after he returned to work in the fall of 1980. 

At this juncture, it should be noted that Dr. Catalona's 
notes and reports do no t appear to be consistent with regard to 
when the fracture of the distal end of the clavicle occurred. 
Bis office notes suggest the April 1980 injury was the cause of 
such finding, but his letter repor t s refer to the earlier fall 
as the origin and ongoing basis of claimant's problem. (Dr. 
Catalona did not mention any documentation of prior diagnostic 
testing. Likewise, Dr. Wilson's mention of a surgery predating 
that done by Dr. Catalona was not supported by any evidence in 
the present record.) In any event, Dr. Catalona did describe 
the work injury as a severe strain-sprain o f the preexisting 
condition and the final diagnosis at the time of the April 1980 
hospitalization (stated after the pathology report) was that of 
both an old and new acromioclavicular separation. 

Dr. Wilson related claimant's ongoing complaints in January 
of 1981 to the work injury. Dr. Sinning who recorded similar 
complaints from the claimant in February of 1982 likewise 
related such symptomatology to the April 1980 injury. Although 
Dr. Wilson found the claimant was able to perform his job and Dr. 
Sinning reported the claimant was not, their clinical findings 
were basically the same. The discrepancy may be due to the 
passage of time or claimant's custom of not e xaggerating his 
problem. Li ke wise that claimant did not seek medical care 
following Dr. Catalona's release in September of 1980 until 
requesting treatment from defendants (which resulted in the 
consultation by Dr. Sinning) does not destroy the credibili t y of 
his ongoing complaints. Dr. Catalona released the claimant from 
his care and Dr. Wilson who saw him relatively soon thereafter 
did not recommend any further treatment . Yet, claimant's 
symptoms continued. Dr. Sinning has recommended certain pro
cedures that might alleviate claimant's problem. While his 
initial report might be interpret ed as suggesting separate 
surgical repair of the old and new problem, his subsequent note 
to claimant's counsel and review of the record as a whole 
indicates that the recommended surgery would constitute reasonable 
and necessary treatment of the materially aggravated underlying 
condition. 

While neither Dr. Sinning nor Dr. Wilson record a history of 
the July 1980 car accident, such fact is not crucial to claim
ant's case. Dr. Catalona reviewed x-rays taken at that time and 
found no inJury to the right shoulder. Dr. Catalona released 
the claimant to return to work soon thereafter. The focus on 
such event as a break in the causal connection is misplaced. 

While the defendants are to be commended for not challenging 
claimant's right to continue benefits after the fall at home 
(which did not appear to be a result of the original injury but 
which may have been responsible for a longer healing period -
of which the additional amount would not have been the responsi
bility of the defendants), there is no evidence in the record to 
support finiding that the fall and repeat surgery increased 
claimant's impairment or separately contributed to his ongoing 
complaints. See De Shaw v. Energy Manufacturing Company, 192 N. 
W.2d 777, 780 [Iowa 1972).) It must be emphasized that the 
undersigned was not asked to decide the nature and extent of the 
resultant injury or the credit that might be proper with regard 
to any future healing period, and accordingly, no findings of 
fact or conclusions of law will be made on those matters. 

FINDINGS OF FACT AND CONCLUSIONS OP LAW 

WOEREFORE, for all the reasons set forth above, the under
signed hereby makes the following findings of fact and con
clusions of law. 

FINDING l. Claimant dislocated his right shoulder in 1968 when 
he fell off a car and landed on that shoulder. He received 
emergency room treatment and wore a sling for eight weeks. 
Claimant experienced no subsequent problems as a result of such 
injury aside from the presence of a knot on the top of his right 
shoulder and two or three inches from his neck. 

FINDING 2. Claimant sustained an acute acromioclavicular 
dislocation on the right at work on April 16, 1980 when carrying 
two 60 pound reinforcement rods on his right shoulder. Claimant 
was hospitalized for reconstruction of the joint -- the coracoid 
process with the attached conjoined tendon were transferred to 
the clavicle and fixed with a screw. 

FINDING 3. Claimant pulled the screw loose 1n a fall at home in 
Hay of 1980 and subsequently was hospitalized for a repeat of 
the April 1980 surgery. 

FINDING 4. Claimant struck his right shoulder against a dashboard 
during a car accident In July of 1980. X-rays taken at that 
time Indicated the repair was holding. 

FINDING 5. Claimant was released to return to work on September 
i, 1980. When claimant secured an assignment the following 
month he logged some 147 hours before being laid off. Claimant 
found carrying buckets of bolts painful. 

FINDING 6. Claimant's present complaints include right arm and 
shoulder weakness, stiffne5s and numbness upon lifting, throwing 
and reaching overhead. Re no longer bowls nor plays basketball 
because he experiences shoulder discomfort following such 
act1viti.,s. 

FINDING 7. Claimant's present complaints are causally related 
to the April 1980 work injury. 

FINDING 8. Defendants referred the claimant to a physician in 
response to claimant's request for additional care. Such 
physician recommended certain surgical procedures aimed at 
alleviating claimant's symptoms. 

FINDING 9. 
period and 
memorandum 

Defendants paid claimant certain medical, healing 
permanent partial disability benefits pursuant to a 
of agreement regarding the April 1980 work injury. 

CONCLUSION A. Claimant is entitled to payment for the recom
mended additional surgery and for a presently undeterminable 
period of time loss benefits. 

ORDER 

THEREFORE, defendants are he reby order to provide the 
additional care recommended by Dr. Sinning and to pay reasonable 
and necessary time loss benefits. 

Costs of the pr oceeding are ta xed to defendan t s. See 
Industrial Commissioner Rule 500-4 .33. 

Signed and filed this 30th day of December, 1982. 

No Appeal 
LEE H. JACKWIG 
DEPUTY I NDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ROBERT BEATH, 

Claimant, 

vs. 

SIDLES DISTRIBUTING CO., 

Employer, 

and 

AETNA CASUALTY AND SURETY, 

Insurance Carrier, 
Defendants. 

File No. 518421 

A P P E A L 

D E C I S I O N 

STATEMENT OF TBE CASE 

Defendants appeal from a proposed decision wherein defendants 
were ordered to pay unto claimant $155,144.96 in full commutation 
of an award of permanent total disability. 

The record on app~, consists of the hearing transcript 
which contains the te~timony of Lucille Manzo; the deposition of 
claimant along with the attached exhibit; and the briefs and 
filings of all parties on appeal. 

ISSUES 

The issues on appeal as set forth by defendants are as 
follows: 

(1) Whether claimant failed to sustain the burden of proving 
that co ... utation would be 1n the best interests of the person or 
persons entitled to the compensation. 

(2) Whether the period during which compensation would be 
payable can be definitly determined. 

(3) Whether there was sufficient evidence to sustain the 
finding of disability for a period of 1482 weeks. 

(4) Whether there was sufficient evidence as to the present 
worth of the lump sum ordered by the deputy, and whether an 
improper method was used to compute that lump sum. 

Claimant has set forth an additional issue on appeal, as 
follows: 
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(1) Whether claimant is entitled to have his award of total 
permanent benefits commuted on the basis of the five percent 
discount table in effect of the time of filing his petition 
rather than the present ten percent discoun t table which took 
effect on July 1, 1982. 

REVIEW OF THE EVIDENCE 

Claimant, age 47 at the time of his commutation hearing, 
sustained an inJury arising out of and in the course of his 
employment. As a result of his in)ury, claimant was found to be 
permanently and totally disabled. 

A financial statement filed by claimant indicates that his 
family income ( which incl~des workers' compensation, social 
security, and his wife's earnings) e xceeds his expenses by over 
$700 per month. The financial statement depicts claimant as a 
prudent and conservative money handler who is debt free aside 
from the approx imate $8,000 balance owed on his house. Claimant 
testified that he and his wife were able to add approximately 
$4, 000 to their savings between the date of his inJury and the 
commutation hearing. Claimant indicated that he desires to pay 
off the remaining balance on his house and invest the remainder 
of the commuted funds 1n C.D.'s at advantageous rates offered by 
his bank. Attached to claimant's financial statement is a 
statement indicating that he will receive in e xcess of $1,000 
per month and plans to reinvest the unneeded portions thereof. 
(Heath Deposition and Dep. Exhibit) 

Lucille Manzo, who works in defendant employer's personnel 
department, testified at the hearing that claimant, had he 
continued working, most probably would have retired at age 65. 
(Transcript, p. 8) 

APPLICABLE LAW 

Iowa Code section 85.45 provides in pertinent part: 

Commutation. Future payments of compensation 
may be commuted to a present worth lump sum payment 
on the following conditions: 

1. When the period during which compensation is 
payable can be definitely determined. 

2. When it shall be shown to the satisfaction 
of the industrial commissioner that such commutation 
will be for the best interest of the person or 
persons entitled to the compensation, or that 
periodical payments as compared with a lump sum 
payment will entail undue expense, hardship, or 
inconvenience upon the employer liable therefor. 

4. When a person seeking a commutation 1s a 
widow or widower, a permanently and totally disabled 
employee, or a dependent who is entitled to benefits 
as provided in section 85.31, subsection 1, paragraphs 
•c• and "d", the future payments which may be 
commuted shall not exceed the number of weeks which 
shall be indicated by probability tables designated 
by the industrial commissioner for death and 
remarriage, subject to the provisions of chapter 
17A. 

In Diamond v. Parsons, 256 Iowa 915, 129 N.W.2d 608 (1964) 
the court stated that commutation may be ordered "(w)hen it is 
shown to the satisfaction of the court or judge that commutation 
will be for the best i~terest of the person or persons entitled 
to compensation or that periodic payments as compared to lump 
sum payments will entail undue expense, etc. on the employer.• 
The court indicated that a claimant's financial plans as well as 
his condition and life expectancy may properly be considered 
along with other matters in determining the best interests of 
the person or persons entitled to compensation. In adopting a 
reasonableness standard, the court in Diamond noted that only 
hindsight will tell whether commutation was 1n the best interests 
of a claimant, but simply because financial plans don't develop 
as profitably as had been hoped does not make them unreasonable 
per se. 

Iowa Code section 85.47 provides: 

Basis of commutation. When the commutation is 
ordered, the lndustrial commissioner shall fix the 
lump sum to be paid at an amount which will equal 
the total sum of the probable future payments 
capitalized as their present value and upon the 
basis of interest at the rate provided in section 
535.3 for court judgments and decrees. Upon the 
payment of such amount the employer shall be 
discharged from all further liability on account of 
the injury or death, and be entitled to a duly 
executed release, upon filing which the liability 
of the employer under any agreement, award, finding, 
or judgment shall be discharged of record. 

Iowa Code section 535.3 provides: 

Interest on judgments and decrees. Interest shall 
be allowed on all money due on Judgments and 
decrees of courts at the rate of ten percent per 
year, unless a different rate is fixed by the 
contract on which the judgment or decree is rendered, 
in which case the Judgment or decree shall draw 
interest at the rate expressed in the contract, not 
exceeding the maximum applicable rate permitted by 
the provisions of section 535.2, which rate must be 
expressed in the judgment or decree. The interest 
shall accrue from the date of the commencement of 
the action. 

Iowa Industrial B draulics, Inc., 326 N.W.2d 339 
supreme court entere Judgment in Janda's favor 

in a breach of employment contract action. The Judgment was 
modified to provide interest at ten percent from the date the 
petition was filed, pursuant to Iowa Code section 535.3 (1981). 
The defendants asserted that the prior statute in force when 
Janda's action was filed, providing for only seven percent 
interest and containing no language of retrospection, should 
have applied. The court stated: 

It is true, of course, that generally a statute 
will be given prospective application only, unless 
it appears the legislature clearly intended it to 
be applied retrospectively. Iowa Code S 4.5 
(1981); see State ex rel. Leas in Interest of O'Neal, 
303 H.W.2d 414, 419 (Iowa 1981). "An e xception 
ex ists, however: when a statute relates solely to a 
remedy or procedure, it is ordinarily applied both 
prospectively and retrospectively. • Id. Here the 
interest rate increase and the periodover which 
interest is computed, provided by t.he Iowa Code 
section 535.3 amendment, relate to a remedy. These 
were remedial prov1s1ons, not substantive. 

Deciding the statute is remedially applied and 
therefore deserving of a presumption of retrospec
tiveness is not conclusive of the underlying 
question whether the statute is given retrospective 
application. 

The court further found that there was a problem to be solved by 
this legislation: 

The market interest rates prevailing before this 
amendment were higher than the seven percent then 
provided. Thus appeals and delays in appeals were 
encouraged. The amendment was adopted March 28, 
1980. Ordinarily it would have been effective July 
1, 1980. Iowa Code S 3. 7 (1981). The legislature, 
however, delayed the effective date of this legisla
tion until January l, 1981, thus permitting and 
encouraging an orderly disposition of cases pending 
March 28, 1980, before the new interest rate would 
affect them. This is further evidence the legisla
ture intended the amended act to be applied retro
spectively. 

In affirming the trial court's Judgment insofar as it provided 
for section 535.3 to be applied retroactively, the court in 
Janda noted that there was no obligation of the defendants to 
pay Judgment interest existing at the effective date of the 
amended statute because judgment had not been entered. Defend
dnts wete dtHtmed not to have ho.d a ve~ted right to pay interest 
at seven percent from the date of judgment only. 

All Judgments bear simple interest rather than compound 
interest, even though the obligation on which Judgment was 
rendered may have provided for compound interest. Op.Atty.Gen. 
1916, p. 103. 

ANALYSIS 

The first issue presented by defendants is whether claimant 
sustained his burden of proving- that commutation would be in his 
best interests. Claimant's financial statement indicates that 
his family income currently exceeds expenses by over $700 per 
month. Claimant has devised a financial planning scheme, 
however, whereby his expenses would decrease and income increase 
if a commutation were ordered. Claimant stated his intentions 
of paying off the debt on his home and investing the remainder 
of a commuted lump sum award in C.D.'s which bear a favorable 
rate of interest. His calculations show that he would draw 
$1,000 per month in interest, the portions ot which are not 
needed being reinvested. It would be very difficult to conclude 
that the achievement of these goals would not be in the best 
interests of claimant and his family. As long as claimant's 
interests would be promoted by the commutation, the fact that 
claimant is currently able to live comfortably and even save 
money is of no consequence. Likewise, defendants' argument that 
fluctuating interest rates will hamper claimant's proposed 
investment returns is not persuasive enough to reverse the 
deputy"s order for commutation. Investment interest rates may 
go up as well as down, and there is no way to look into the 
future to determine the best path to take. As the court said 1n 
Diamond, claimant's plans may not develop as profitably as he 
hopes, but they are not unreasonable. He may invest or spend 
unwisely, but that poss1blity is present 1n every petition for 
commutation. The deputy's order for a full commutation will be 
affirmed. 

The second issue presented by defendants, whether the period 
during which compensation would be payable can be definitely 
determined, and the third issue, whether there was sufficient 
evidence to sustain a finding of disability for a period of 1482 
weeks, may be addressed together. While defendants have correctly 
recited the content of Iowa Code section 85.45(1) which requires 
a definite determination of the period during which compensation 
is payable prior to the commutation of an award, it must be 
recognized that the legislature has created an exception to this 
general rule. In Iowa Code section 85.45(4) it is specifically 
provided that future payments tha~ are commuted for a permanently 
t~tally disabled employee are to be determined by the use of 
probability tables. Because of the publication requirements of 
chapter l7A.6 and the reference to the probability tables in 
section 85.45(4), Judicial notice is taken of them precluding 
the need to have them formally received into evidence. Defendants 
contend, however, that the use of life expectancy tables as 
opposed to worklife expectancy tables is improper, and further, 
that a physically disabled worker necessarily becomes disabled 
by age upon reaching age 65. A permanent total physical disability 
which arose out of and in the course of employment in no way 
abates upon the injured party reachin~tet1rement age. Because 
the physical disability ~ontinues to exist, so must compensation 
payments. The deputy did not err by finding a disability for a 
period of 1482 weeks, which was the life expectancy at that time 
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based upon the life expectancy tables duly adopted by rule 
pursuant to statutory mandate. 

The fourth issue presented by defendants is whether there 
was sufficient evidence as to the present worth of the lump sum 
ordered by the deputy, and whether an improper method was used 
to compute that lump sum. As noted earlier, Judicial notice is 
taken of the rules and tables promulgated by this agency. 
Defendants contend, however, that the deputy erred by computing 
the future payments to claimant by using simple interest rather 
than compound interest. At the outset it is noted that the Code 
does not specify which type of interest is to be used in computing 
future payments. Therefore, we must rely upon the opinion of 
the Attorney General that all judgments bear simple interest 
rather than compound interest, even though the obligation upon 
which Judgment was rendered may have provided for compound 
interest. While an order for commutation order is not actually 
a Judgment in form, we believe that the underlying principles 
concerning interest calculations are similar, and find no error 
in the deputy's calculations. 

Claimant has also presented an issue on appeal, that being 
whether he should be entitled to have his award commuted on the 
basis of the five percent discount table in effect at the time 
of his petition was filed rather than the present ten percent 
discount table which took effect July 1, 1982. It is argued by 
claimant that the right to have workers' compensation determined 
by the statute in force at the time of the injury is a vested 
right. Such argument is not persuasive, however, in light of 
the recent Iowa Supreme Court decision Janda v. Iowa Industrial 
Hydraulics, Inc., in which the court held that Iowa Code section 
535.3, which dictates the amount of interest on judgments and 
decrees, was to be applied retrospectively because it is remedial 
by nature and there is no obligation on the part of a defendant 
to pay interest prior to the time a Judgment 1s entered. In 
concluding, the court ruled that a defendant did not have a 
vested right to pay interest at seven percent as opposed to ten 
percent simply because the lower rate applied at the time the 
action was initiated. Iowa Code section 8S.47 specifically 
provides that the discount rate to be used in determining 
commutation values shall be the same rate provided in section 
S3S.3 for determining interest on judgments and decrees. 
Therefore, in order for consistency to exist in the application 
of laws, it is clear that the ten percent discount rate should 
apply regardless of whether the action was filed at a time when 
the discount rate was five percent. Furthermore, section 8S.47 
provides that "(w)hen the commutation is ordered, the industrial 
commissioner shall fix the lump sum ••.• upon the basis of interest 
provided in S53S.3 •••. • This statute is clearly read to mean 
that lump sum is to be determined when the commutation is made, 
not when the petition was filed. Claimant is thus held not to 
have a vested right to have commutation value determined at the 
date of filing his petition, rather all commutations made after 
July l, 1982 are subject to the ten percent discount rate which 
is currently in effect. 

FINDINGS OF FACT 

l Claimant was employed by defendant employer on February 
22, 1978. 

2. Defendants filed a memorandum of agreement regarding a 
February 23, 1978 injury. 

3. As a result of said injury claimant is permanently and 
totally disabled. 

4. Claimant's current family income exceeds expenses by 
approximately $700. 

S. Claimant is a prudent money handler and investor. 

6. Claimant wishes to pay off his house mortgage and invest 
the remaining commuted funds at an advantageous interest rate. 

7. Commutation would be in claimant's best interest. 

8. The period during which compensation is payable is 
definitely determinable. 

9. Claimant's birthdate was July 9, 193S. 

10. As of July 9, 1983, claimant has a remaining life 
expectancy of 14 40 weeks, the commuted value of which is 689.6057 
weeks times the rate of $222.13. The total present value 
on July 9, 1983 is $153,182.11. 

CONCLUSION OP LAW 

Claimant has sustained the burden of proving that the period 
during which compensation is payable is definitely determinable 
and in his own best interest. 

WHEREFORE, defendants shall pay unto claimant one hundred 
fifty-three thousand, one hundred eighty-two and 11/100 dollars 
($153,182.11) in full commutation on July 9, 1983. Regular 
~eekly payments shall continue until July 9, 1983. 

That defendants pay costs pursuant to Industrial Commissioner 
Rule 500-4. 33. 

Signed and filed this 27th 

Appealed to District Court; 
Pending 

day of June, 1983. 

ROBERT c. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COMM ISSIONER 

KAREN P. BILGEHANN, 

Claimant, 

vs. 

WILTON COMMUNITY SCBOOL, File No. 680988 

R U L I N G Employer, 

and 

EMPLOYERS MUTUAL CASUALTY 
COMPANY, 

Insurance Carrier, 
Defendants. 

On August 31, 1982 an arbitration decision was filed in this 
contested case. On September 72, 1982 claimant fi l ed an unsigned 
appeal. On October 8, 1982 defendants filed a motion t o dismiss 
claimant's appeal. 

The essence of this matter is t hat claimant's appeal was 
filed twenty-two days after the arbitration decision was filed 
and was not served on the defendants. 

Iowa Code section 86.24 states: "Any party agg r ieved by a 
decision, order, ruling, finding or other act of a deputy 
commissioner in a contested case proceeding arising under this 
chapter or chapter 85 or 85A may appeal to the industrial 
commissioner in the time and manner provided by rule. • Indus
trial Commissioner Rule 500-4 .27 states: 

Except as provided in 4.2 and 4 .25, an appeal to 
the commissioner from a decision, order or ruling 
of a deputy commissioner in contested case pro
ceedings where the proceeding was commenced after 
July 1, 1975, shall be commenced within t wenty days 
of the filing of the decision, order or ruling by 
filing a notice of appeal with the industrial 
commissioner. The notice shall be served on the 
opposing parties as provided in 4 .13. An appeal 
under this section shall be heard in Polk county or 
in any location designated by the industrial 
commissioner. 

This rule is intended to implement sections 17A.15 
and 86.24 of the Code. (Emphasis supplied.) 

This rule clearly states that the appealing party has t wenty 
days following the day in which the deputy commissioner's 
decision, order or ruling is filed in wnich to file a notice of 
appeal with the commissioner. 

Iowa Code section 4 .1(22) provides the method for computing 
time in applying rule 500-4,27. It states in part: 

In computing time, the first day shall be excluded 
and the last included, unless the last falls on 
Sunday, in which case the time prescribed shall be 
extended so as to include the whole of the following 
Monday, provided that, whenever by the provisions 
of any statute or rule prescribed under authority 
of a statute, the last day for the commencement of 
any action or proceedings, the filing of any 
pleading or motion In a pending action or proceedings 
or the perfecting or filing of any appeal from the 
decision or award of any court, board, commission 
or official falls on a Saturday, a Sunday, the 
first day of January, the twelfth day of February, 
the third Monday in F~bruary, the last Monday in 
Hay, the fourth day of July, the first Monday in 
September, the eleventh day of November, the fourth 
Thursday in November, the t wenty-fifth day of 
December, and the following Monday whenever any of 
the foregoing named legal holidays may fall on a 
Sunday, and any day appointed or recommended by the 
governor of Iowa or the president of the United 
States as a day of fasting or thanksgiving, the 
time therefor shall be extended to include the next 
day which is not a Saturday, Sunday or such day 
hereinbefore enumcra~ed. 

Therefore, under rule 500-4.27, the last day on which an appeal 
could be filed from the August 31, 1982 decision of t he deputy 
industrial commissioner was Monday, September 20, 1982. 

No date of service of the appeal is shown. Service, however, 
does not constitute filing. "A paper is said to be filed when 
it is delivered to the proper officer and by him received to be 
kept on file. • Hills v. Board of Supervisors, 227 Iowa 1141, 
1143: 290 N.W. 50, 51 (1940): Bedford v. Supervisors, 162 Iowa 
588, 591: 14 4 N.W. 301, 302 (19!3). 

It is recognized that Iowa R.Civ.P. 82(d) provides: 

Piling. All papers after the petition required to 
be served upon a party shall be filed with the 
court either before service or within a reasonable 
time thereafter. Whenever these rules or the rules 
of appellate procedure require a filing with the 
district court or !ts clerk within a certain time, 
the time requirement shall be tolled when service 
is made, provided the actual filing is done within 
a reasonable time thereafter. 

• 
• 

' ' 
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The above r ule is similar to Industrial Commissioner Rule 
500-4.1 4 which provides: "Al l documents and papers required to 
be served upon a party under 4 .12 shall be filed with t he 
industrial commissioner ei t her before service or within a 
reasonable time thereafter. • 

The fact that the above two rules appear similar does not 
dictate identical application in every circumstance. Industrial 
Commissioner Rule 500-4 14 is intended to facilitate prehearing 
procedures between the parties without rigorous formality. 
However, rule 500-4 .1 4 does not relax the plain obligations of 
rule 500-4.27 in filing the notice of an appeal. 

Even If there was good cause for the late appeal this 
commissioner could not allow such appeal. Section 17A.15(3) 
provides: "When the presiding officer ma kes a proposed decision, 
that decision then becomes the final dec i sion of the agency 
without further proceedings unless there is an appeal to, or 
review on motion of, the agency within the time provided by rule. • 
(Emphasis supplied.) 

The Iowa Supreme Court in Barlow v. Hidwest Roofing Co., 249 
Iowa 1358, 1360, 92 N.W.2d 406, 407 (1958) stated: 

The Industrial commissioner can exercise only the 
powers and du t ies prescribed ln the Workmen ' s 
Compensa t ion La w. The legislature, of course, had 
the author i ty to create and restrict rights given 
workmen under the Act, as well as prescribe the 
power and duties of the commissioner. It must be 
conceded that the commissioner himself cannot 
extend or diminish his jurisdiction to act under 
this law. 

It is noted that the Barlow decision was entered when the 
time limitation for filing an appeal from a deputy to the 
commissioner was ten days. This was expanded to t wenty days in 
1976. 

Even if It were argued that Iowa R.Civ.P. 82(d) is applicable 
at the agPncy level, jurisdictional limitations do not allow for 
e xception in light of sect ion 17A.15(J). Jurisdictional limita
tions which confront this agency are far different from those 
confronted at the district court level as contemplated by Iowa 
R.Civ.P. 82(d). The jurisdiction of this agency terminates with 
the expiration of a prescribed number of days as mandated by the 
statute in section 17A.15(3) whereas the jurisdiction of the 
district court is not so lim,ted by statute, but rather is of a 
continuing nature until final adjudication. Once a case becomes 
final at the agency level under Iowa Code section 17A.15(3), the 
agency lacks even a scintila of Jurisdictional authority to 
overlook the most blameless oversight. 

Thus, the commicoioner hoc no jur1cd1ction to hea~ an appeal 
when the time prescribed for filing the appeal has passed. The 
commissioner 1s limited to the exercise of those powers prescribed 
in th~ wor kers' compensation law and Iowa Administrative Procedure 
Act. He cannot extend his jurisdiction to Include matters 
e xpressly excluded by these laws. 

The deputy's proposed decision was filed on August 31, 1982. 
The t wenty-day period prescribed in Iowa Industrial Commissioner 
Rule 500-4 .27 e xpired on September 20, 1982. Thus, the proposed 
decision became, by operation of law, the final decision of the 
agency on Sept embe r 20, 1982. eased upon the above considera
tions, the motion to dismiss claimant's notice of appeal is 
sustained. 

THEREFORE, claimant's notice of appeal Is hereby dismissed. 

Signed and filed this 20th 

NO Appeal 

day of October, 1982. 

ROBERT C. LANDESS 
I NDUSTRIAL COHMISSJONER 

BEFOPE TBE IOWA INDUSTRIAL COMH ISS IONER 

KELLY BILPIPRE, 

Claimant, 

vs. 

ATLANTIC BOTTLING COHPANY , 

Employer, 

and 

THE TRAVELERS INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

File No. 699350 

A P 8 I T R A T J O N 

D E C I S I O N 

This is a proceeding in arbitration brought by ~elly Hilpipre, 
the claimant, against Atlantic Bottling co,,,pany, his employee, 
and The Travelers Insurance Company, the insurance carrier, to 
recover benefits under the Iowa Workers' Coll'pensation Act by 
virtue of an alleged industrial injury which occurred on Harch 
19, 1981. 

This matter was heard and fully submitted in Des Hoines, 
Iowa on November 23, 1982 wherein the parties stipulated claim
ant's weekly entitlement to be $192.36. 

In addition to this depu t y ' s notes the record consists of 
the testimony of the claimant, Keith Rilplpre (his brother), 
Richard Nutting, Glen Clayton, Sue Tyler, Leonard DeWitt, ~irk 
Tyler, James Tyler and Bob Farr together with claimant's dis
covery deposition and his exhibits A through L. 

The Issue required to be determined is whether or not 
claimant sustained an industrial inJury as alleged. 

There is sufficient credible evidence contained in this 
record to support the following statement of facts: 

Claimant, aged twenty-five and divorced, ~egan his duties aE 
a route salesman for the defendant employer in July 1981. 
Claimant alleges in his testimony that while making a delivery 
he injured his left knee while unloading a case of pop. Claim
ant further testified that his brother, who had gone along with 
h1m that day, completed the deliveries that day. This mishap, 
on a Friday, was not reported to the claimant's supervisor. On 
Mondoy, Morch 22, 1981, cloi~ont'~ kn~e woe b~dly cwollen. 
Claimant obtained assistance to help with his duties telling all 
of his coemployees and supervisors that he hurt his leq over the 
weekend wrestling with his brother. 

Keith Hilpipre joined in this deception as he was physically 
present when claimant told his •wrestling story • to others. 

On Harch 25, 1981 clailJ'ant reported the incident as work
connec t ed. Claimant justified this conduct by testifying that 
he felt he would have been discharged by the defendant employer 
had he reported the industrial Injury promptly. Claimant's 
version of this occurrence destroys his credibility and as a 
result his testimony and that of his brother, Keith, is given 
little weight in this decision. Claimant intended to de~eive 
his six coemployees and his supervisor as to the truth of the 
occurrence. 

The testimony of Richard Davidson stands only for the 
proposl•ion that he saw claimant with a limp on Friday, Harch 
19, 1982. Hr. Davidson did not witness the alleged fall. 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an injury on Harch 19, 1982 which 
arose out of and in the course of his employment. McDowell v. 
Town of Clarksville, 24 1 N.W.2d 90 4 (Iowa 1976): Musselman v. 
Central Telephone Co .. 261 Iowa 352, 154 N.W.2d 128 (1967). 

In applying the foregoing legal principles to the case at 
hand, It is apparent that the claimant has not borne his burden 
of proof. 

WHEREFORE, after having seen and heard the witnesses and 
after ta king all of the credible evlden~e contained in this 
record into account, the following findings of fact are made: 

1. That this agency has jurisdiction of the rarties and the 
subject matter of this litigat ion. 

2. That on Harch 19, 1982 claimant was an employee of the 
defendant employer. 

J. That the clai,,,ant did not sustain an industrial Injury 
on Harch 19, 1982. 

4. That the claimant sustained his leg injury while wrestling 
wi th his brother. 

THEREFORE, IT IS ORDERED that the claimant take nothing 
further as a result of these proceedings. 

,.. 

■ 
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Costs are charged to the defendants in accordance with Rule 
500-4.33. 

Signed and filed this 27th day of January, 1983. 

NO Appeal 
HELMUT MUELLER 
DEPOTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

PARKER L. HOLLAND, 

Claimant, 

vs. 

WODEN-CRYSTAL LAKE: 
COMMUNITY SCHOOL DISTRICT, 

Employer, 

and 

STATE PARM INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

Pile No. 700819 

A R B I T R A T I O N 

D E C I S I O N 

This is a proceeding in arbitration brought by Parker 
Holland, the claimant, against his employer, Woden-Crystal Lake 
Community School District, and the insurance carrier, State Parm 
Insurance Company, to recover benefits under the Iowa Workers' 
Compensation Act as a result of an injury he sustained on April 
9, 1982. 

This matter came on for hearing before the undersigned 
deputy industrial commissioner at the Cerro Gordo County Court
house in Mason City, Iowa on December 22, 1982. The record was 
considered fully submitted on February 2, 1983. 

An examination of the industrial commissioner's file reveals 
that a first report of injury was filed on April 26, 1982. 
fhere are no other official filings. The r~cord in this case 

consists ot the testimony of the claimant, Debbie Holland, 
Marvin Snider; claimant's exhibits l through 18 inclusive; and 
defendants' exhibits l through 6 inclusive. Any objections 
lodged to the exhibits are overruled. They will be considered 
for whatever probative value they may contain. 

ISSUES 

The issues to be determined in this proceeding are whether 
the claimant sustained a personal injury which both arose out of 
and in the course of his employment, the existence of a causal 
relationship between the inJury and the resulting disability, as 
well as the extent of disability. There is an additional issue 
concerning the appropriateness of certain medical charges under 
section 85.27 of the Code. There is a a prayer for penalty 
under section 86.13 of the Code. Additionally, there is an 
issue concerning the payment of wages in lieu of workers' 
compensation benefits. 

REVIEW OF THE EVIDENCE 

At the time of hearing the parties stipulated that the 
applicable rate in the event of an award is $249.22. The 
parties agreed that the claimant was off work from April 9, 1982 
until August 16, 1982. Additionally, the parties were able to 
stipulate as to the fairness of any medical bills involved in 
this proceeding. 

The claimant, Parker Holland, testified in these proceedings. 
He is married and the father of two children. Claimant's 
exhibit 8 ls a resume which provides detailed information 
concerning his background and employment history. The testimony 
revealed that he has had some experience operating a Coast to 
Coast store, but has been involved in the teaching profess1on 
most of his professional life. • 

The claimant's testimony revealed that prior to January 1982 
he had been treated for a blood clot in his leg. The record is 
clear that prior to January 1982 the claimant had received no 
treatment of any sort for emotional or mental disorders. Mr. 
Holland also confirmed that there had been no family disturbances 
of any description which would lead to an emotional upheaval. 

After January l, 1982 the claimant testified that his Job 
responsibilities and teaching responsibilities changed. He 
stated that he was placed in charge of changing the school 
scheduling and described this as a difficult Job. He indicated 
that due to the variety of work he performed for the employer he 
was placed under substantial pressure post-January 1982. At 
this point in time, he commenced teaching a 10th grade English 
class as opposeo to the normal 8th grade class that he taught 
previously. Mr. Holland further indicated that between the 
period January 1, 1982 and April 1982 he was involved in teach
ing, school administration, ~as the athletic director, worked on 
the new schedule, and presided at or participated in many board 
meetings in conjunction with his administrative duties. He was 
also involved in counseling students. 

On April 9, 1982, the date of inJury, claimant was involved 
in a termination hearing concerning one of his fellow instructors. 
Mr. Holland testified that this particular instructor had been 
employed by the school system a number of years. Apparently, a 
difference of opinion resulted concerning the duties of this 
individual. The individual in question became disruptive and 
caused many problems during the period January through April 
1982. The claimant stated he found this particular teacher to 
be very difficult to deal with. This difficulty caused addit
ional tension and upset Hr. Holland during the period in question. 
Claimant, as the principal of this institution, recommended that 
the teacher, aforedescribed, be terminated from the defendant's 
employ. The termination required the claimant to work closely 
with the school attorney in preparation for a mandatory hearing. 
The termination hearing was held on the date of injury, April 9, 
1982. 

Additionally, during the period January l 
claimant lost a substanlial amount of weight. 
work very late hours at home trying to finish 

to Apo l 9, 1982 
Often, he would 

his school work. 

On April 9, 1982 the claimant test1fied at the termination 
hearing. Mr. Holland indicated that after he had testified and 
while he was observing the hearing, he found himself "uptight" 
and a "bundle of nerves.• He was nervous and shaking. The 
claimant also felt that the president of the school board, who 
was a good friend of the teacher being terminated, was staring 
at him in a peculiarly odd fashion. 

After the hearing the claimant went home, and then returned 
to school for additional materials. Upon leaving school the 
second time Mr. Holland drove his vehicle in an erratic fashion, 
which was not normal for him. He testified that on the way home 
he was very upset and very agitated, a sensation he had not 
experienced before. Upon returning home the claimant admitted 
that he stormed into his house and directed his family to pack 
their bags, stating that they were leaving. The claimant, when 
questioned by his wife as to the reason for leaving, began 
crying and became very upset. The testimony revealed that he 
then kicked a hole in the bedroom wall. Hr. Holland had never 
been this upset or acted in this fashion before. 

On the night of this emotional upheaval, the claimant 
advised the school superintendent that he wanted to take some 
time off and needed a rest. 

The next day the claimant was still very upset and his wife, 
who was employed at the Forest City Drug and Treatment Center, 
talked to individuals at that facility with respect to her 
husband's condition. Lutheran social Services also contacted 
the claimant, and some counseling was immediately undertaken. A 
thorough physical examination was conducted and Mr. Holland 
sought and received psychiatric counseling by Dr. Larsen in 
Mason City. Claimant indicated that he checked himself into a 
local hospital and received an immediate examination from Dr. 
Larsen at the local psychiatric unit. Hr. Holland spent eight 
days in the psychiatric unit and testified that during this 
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period of time, he continued to be very agitated. Various 
med1cat1ons were prescribed in an attempt to treat the problem. 

Claimant's exhibit 2 is the discharge summary and attached 
medical notations from Dr. Larsen. The discharge summary 
confirms that the claimant was admitted to the hospital on April 
13, 1982 and subsequently discharged on April 21, 1982. That 
discharge summary notes in part: 

The patient 1s a 41 year old male with depression 
and psychotic symptoms. 

Patient reports that he has been under unusual 
stress recently with having to fire a longterm 
(sic) teacher and coming into a great deal of 
pressure from social opinion about this move. 

The patient has noted, over the last several 
months, the onset of depression symptoms including 
low mood, worrying, change in energy, change 1n 
concentration and 1rrltabil1ty. On the day of 
admission, he came to the Emergency Room, stating 
that he was a workaholic and he had trouble with 
his thinking, recently. 

The claimant indicated that he has continued under Dr. 
Larsen's care up to the hearing date. Be 1s still taking some 
forms of medication. 

After discharge from the hospital the claimant sought a 
second opinion from Dr. Olson in Ames. On two occasions he 
visited the Methodist Midtown Hospital and Substance Abuse 
Center in Omaha. He stated that he was at this institution 
because of the April 9th incident. Mr. Bolland denied any abuse 
of alcohol or other substances. 

After April 9, 1982, and after some consultation with Mr. 
Snider of the school system, claimant resigned from his teaching 
pos1t1on. rt appears that the parties were concerned about 
claimant's health and his ability to continue in his position. 
The claimant's resignation was effective May 10, 1982. Claimant's 
exhibit 12 indicates, in part, 

By observation of Mc. Bolland, and by discussions 
with others, and in the absence of a medical 
report, it appears Mr. Holland 1s suffering from a 
general condition that renders him unable to 
fulfill his duties 1n this school district. It 
further appears, in the absence of a medical 
report, that Mr. Holland's condition 1s directly 
Job related and is a result of the stress (my 
personal opinion only) resulting from 1nteract1on 
with AtAff And studPnts, and further as a result of 
a recent hearing before the Board of Education at 
which he gave testimony. 

I have tempocac1ly placed Mc. Holland on medical 
suspension and this was done through Mrs. Holland 
on April 10, 1982. 

I d1d first observe this as a possible medical 
condition at approximately 8:00 p.m. on April 9, 
1982. 

Claimant's exhibit 13 is a letter from the supecintendent of 
schools, M. D. Snider, to the claimant which indicates, "It is 
my unhappy duty to infocm you that action taken by the Woden
Crystal Lake Board of Education on May 10, 1982, does terminate 
your employment with the School District. • 

Claimant inaicated that normally the school year ended on 
July 1, 1982. Mr. Holland normally took a month off from July 1 
to August l in preparation for the next school year. The 
claimant confirmed that he did not work during the period July 1 
to Au9ust 1. Importantly, he was paid the balance of his salary 
under the terms of his contract for the period 1982, despite his 
resignation. 

The record establishes that claimant interviewed for several 
)Obs during the summer of 1982. He was eventually hired by the 
Blakesburg school system. rt appears that Hr. Holland was not 
asked and did not indicate to the Blakesburg School System that 
he had had an emotional upheaval in April 1982. The claimant 
confirmed that he is presently a high school principal and 
athletic director at Blakesburg Community Schools. He began 
this JOb on August 16, 1982. He would like to continue to be 
employed in school administration. 

Mr. Holland indicated that he doe well with the day in and 
day out routine at the Blakesburg school system. He does note 
some difficulties with pressure at times. He notes a sense of 
being tired when being faced with situations involving pressure. 
The claimant indicated that he now lives in Blakesburg, and 
commutes between Blakesburg and Mason City for treatment by Dr. 
Larsen. Occasionally, the treatments will constitute telephone 
consultations, which have occurred on two or three occasions, 
each consultation lasting between five and ten minutes. 

The claimant indicated that certain medical expenses in
curred in conJunction w1th this illness have been paid by Blue 
Cross/Blue Shield. Claimant has had mileage and out-of-pocket 
expenses for his stay at the clinics 1n Omaha. These expenses 
amounted to $276.00. The cost of each telephone consultation 
with Dr. Larsen has been less than Sl0.00 per call. 

Claimant's exhibit 9 is a compilation of all the mileage 
that the claimant incurred in conJunction with rece1vin9 treat
ment for his emotional condition. Additionally, he testified to 
four round trips to Omaha for treatment, at a total of 268 miles 
per round trip. 

On cross-examination, claimant confirmed that the contract 
with the defendant employer ran for a period of eleven months, 
but the claimant was paid for a period of twelve months. He 
con(irmed that in July, while he was not workin9, he was still 

paid his salary. 
Community School 
August 15, 1982. 

Re further confirmed that the Blakesburg 
District contract co111111enced approximately as of 

The claimant confirmed that he does not know what the 
Blakesburg Community School District knows about his past 
medical history. He confirmed that he took a physical exam
ination to receive the Blakesburg job, and indicates 1n his 
opinion the Blakesburg )Ob is not in Jeopardy today. The 
claimant confirmed that his rate of pay at Blakesburg is higher 
than the salary he was paid by the defendant. 

The claimant indicated that he views the April 9, 1982 
incident as being a temporary episode brought on by stress. He 
does not think he has a s1gn1ficant permanent disability as a 
consequence and does not want to be considered disabled. Be 
acknowledged that there may never be a re-occurrence of this 
incident. 

On redirect examination, Hr. Bolland indicated that he feels 
it ,a a combination of events that brought about his emotional 
upheaval in April 1982. This particular combination of events 
was, ac~ord1ng to the claimant, a very unusual s1tuat1on which 
added tremendous stress to his work act1v1ty. 

Debbie Holland, the claimant's spouse, testified on his 
behalf. She had been married to the claimant for fourteen years 
prior to the date of April 9, 1982. The witness is not aware of 
any mental or emotional d1sab1lities the claimant suffered 
during this fourteen year period. This witness confirmed that 
from about Christmas 1981 a change was noted 1n the claimant. 
He spent a great deal of additional time on his work. Bis ~ork 
became very, very important to him, and he brought more work 
home in the evenings. She confirmed that the claimant got up 1n 
the middle of the night to do school work, an activity which he 
had never done before. She confirmed that the claimant was 
upset about the termination hearing and was very agitated about 
the general s1tuat1on surrounding that proceeding. She con
firmed the claimant's fears and complaints surrounding the 
hearing and confirmed his erratic behavior on the evening the 
hearing was terminated. She confirmed that he was very upset 
and angry, and was acting erratically. She confirmed that 
Lutheran Social Services intervened with advice, treatment and 
counseling. Mrs. Holland indicated that it was about mid
September 1982, a1ter the claimant had begun his new )Ob, that 
he began to act normal. She admits that he 1s getting along 
"'ell today. 

Marvin Snider test1f1ed on behalf of the claimant. Be is 
the superintendent at the defendant school district, and has 
held that position since July of 1976. This witness heard all 
of the testimony at the time of trial and confirmed all the 
testimony previously given. This witness observed the claimant 
in the termination hearing of April 9th and confirmed his 
abnormal behavior. The balance of this witness' testimony has 
been considered 1n the final d1spos1t1on of this case. 

rn a letter to claimant's counsel dated July 14, 1982, 
marked claimant's exhibit 3, Ronald M. Larsen, M.D., notes in 
part: 

Hr. Holland's schizo-affective episode was 
clearly precipitated by extreme stress of his Job. 
Because of the Job, he was placed 1n a precarious 
position with regard to the school board, an 
employee, and the community. This precipitated his 
psychotic episode and subsequent hosp1talizat1on 
and d I sab1li ty. 

Employer's exhibit 1 is a letter from the claimant to Harvin 
Snider, Superintendent of Woden-Crystal Lake Community School 
District, and indicates: 

Based on certa1n consideration by the Woden
Crystal Lake District, r herein tender my resig
nation as Jr-Sr High School Principal and Teacher 
in the W-Cl District. In consideration of said 
resignation, to be effective as of the date of 
action by the Board, the Woden-Crystal Lake Dis
trict will provide all financial and fringe benefits 
as per our mutually a9reed 1981-82 Contract: and 
in further consideration the District shall assist 
me in establishing unemployment benefits eli9ibil
ity and, 1f applicable, workmen's [sic! compen
sation elig1b1lity. 

rn a psychiatric report, marked claimant ' s exhibit 5, Dr. 
Olson, of the McFarland Clinic, indicates: 

Discussion: I referred him back to Dr. Larson 
(sic) and said that I agreed with the assessment Dr. 
Larson (sic) had made, at least as it was presented 
to me. I do feel, however, that he might benefit 
by some " talk therapy• in addition to his med1cat1on. 
I am ambivolent [sic) about his returning to Eppley 
Institute in Omaha. I do not anticipate seeing him 
again at this time. 

In a letter to claimant's counsel from Dr. Ronald M. Larsen, 
dated November 29, 19~2, marked claimant's exhibit 7, he no t es: 

I last saw Parker Holland 1n my office September 
3, 1982. At that time, he reported that he con
tinued to take 200 mg of Lud1omil at bedtime. On 
that amount of medication, he noted no maJor 
depression symptoms and no complaints. He offered 
that he has started a new job and, though there is 
continuin9 stress from the old school system, he 
thinks he is making good strides at getting back to 
a normal lifestyle. we talked about his plans for 
the future and encouragement was given. 

At that appointment,, the pat1enl - oriented 
times three. His flow of thought and thought 
content were within normal limits. He appeared 
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relaxed. Bis mood was normal and his insight was 
considered fair. Hy impression continaes to be 
Schizoaffective Illness. 

It appears that the patient's episode of Schizo
affective Illness is now controlled and has, 
perhaps, abated. It is my plan to continue him on 
this amount of medication for at least six months 
and then gradually cut it down. There is a fifty 
percent risk of a repeat episode based on the 
severity and statistical risk associated with this 
illness. 

Hr. Bolland has been cooperative with his 
treatment and has been informed of the above 
information. If you have any questions, please let 
me know. 

APPLICABLE LAW 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an injury on April 9, 1982 which arose 
out of and in the course of his employment. McDowell v. Town 
of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central 
Tel ephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

The injury must both arise out of and be in the course of 
the employment. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 
402, 68 N.W.2d 63 (1955) and cases cited at pp. 405-406 of the 
Iowa Report. See also Sister Mary Benedict v. St. Mary's Corp., 
255 Iowa 847, 124 N.W.2d 548 (1963) and Hansen v. State of Iowa, 
249 Iowa 1147, 91 N.W.2d 555 (1958). 

The words "out of" refer to the cause or source of the 
inJury. Crowe, 246 Iowa 402, 68 N.W.2d 63. 

The words " in the course of" refer to the time and place and 
circumstances of the injury. McClure v. Union et al. Counties, 
188 N.W.2d 283 (Iowa 1971): Crowe, 246 Iowa 402, 68 N.W.2d 63. 

The supreme court of Iowa in Almquist v. Shenandoah Nurseries, 
218 Iowa 724, 254 N.W. 35 (1934) at 731-32, discussed the 
definition of personal injury in workers' compensation cases as 
follows: 

While a personal inJury does not include an occupational 
disease under the Workmen's Compensation Act, yet 
an injury to the health may be a personal injury. 
[Citations omitted.) Likewise a personal inJury 
includes a disease resulting from an inj ury •... The 
result of changes in the human body incident to the 
general processes of nature do not amount to a 
personal injury. This must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work. Suc h 
result of those natural changes does not constitute 
a personal injury even though the same brings about 
impairment of health or the total or partial 
incapacity of the functions of the human body. 

A personal inJury, contemplated by the Workmen's 
Compensation Law, obviously means an inJury to the 
body, the impairment of health, or a disease, not 
excluded by the act, which comes about, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
[Citations omitted.) The injury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a part or all of the body. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of April 9, 1982 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 6. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question ol causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

Industrial Commissioner's Rule 500-8.4 provides: 

The excess payment made by an employer in lieu 
of compensation which exceeds the applicable weekly 
compensation rate shall not be construed as advance 
payment with respect to either future temporary 
disability, healing period, permanent partial 
disability, permanent total disability or death. 

The Iowa Supreme Court has consistently recognized the 
potential compensability of psychiatric or emotional injuries. 
See Gosek v. Garmer and Stiles Co., 158 N.W.2d 731 (1968); 
Deaver v. Armstrong Rubber Co., 170 N.W. 2d 455 (1969), and 
Coghlan v. Oulnn Wire, Iron Works, 164 N.W.2d 848 (1969). 

Section 85.33, The Code, provides: 

Tem orar disabilit . The employer shall pay to 
the employee tor in ury producing temporary disabil
ity and beginning upon the fourth day thereof, 
weekly c~mpensation benefit payments for the period 
of his disability, including the increase in cases 
which section 85.32 applies. 

ANALYSIS 

Initially, there appears to be no dispul e that the c laimant 

was on April 9, 1982 an employee of defendant therein. 

Based upon the claimant's uncontroverted testimony, it is 
clear that claimant did not suffer from any emotional or psychiatric 
difficulties prior to April 9, 1982. Based upon the record as a 
whole, it is the opinion of the undersigned that the claimant 
during the period January 1, 1982 through April 9, 1982 was 
under a great deal of work-related stress and tension. It 
appears that in addition to his teaching duties, he was doing 
counseling and handling scheduling problems. Re was also deeply 
involved in the termination proceeding of a fellow instructor. 
All of these facts, taken in conjunction with the testimony that 
the claimant ' s onset of an emotional upheaval occurred in close 
proximity during the termination proceeding itself, leaves the 
undersigned to believe that the employment of the claimant was 
the precipitating factor in the emotional upheaval. This is 
affirmed by Dr. Larsen's report of July 14, 1982, where he 
specifically and directly tied the claimant ' s emotional episode 
with his stressful work situation. 

It is not vigorously argued and the record upholds the 
finding that the claimant's condition arose in the course of his 
employment; that is, during a time and place where he might 
reasonably be expected to be in the furtherance of his employer's 
business. 

Based upon the medical data in the record, there appears to 
be a direct causal relationship between the injury and the 
claimant's resulting disability. 

It appears from the record and stipulated by the parties 
that the claimant was off work for the period April 9, 1982 
until August 16, 1982. The record is also clear that the 
claimant was working under a written employment contract wi th 
the defendant. While it is true that the claimant was not 
actively engaged for the balance of his contract after April 9, 
1982, it is also true that claimant was paid wages under the 
terms of the contract. The testimony on the record is that the 
contract ended by its terms on June 30. The claimant also 
testified he normally took a month off during the summer. 

There is some disagreement in the briefs of the parties as 
to whether the claimant should receive workers' compensation 
benefits in addition to his salary under the contract. It is 
the opinion of the undersigned, and based upon the facts in the 
record, that the claimant received his salary, and under the 
aforecited rule of the commissioner this salary was received in 
lieu of workers' compensation benefits. 

An examination of medical records does not lead the under
signed to believe that the condition from which the claimant 
suffered was anything other than the temporary situation. While 
it is true he may have re-occurrences of the situation, depending 
upon the factual setting in which he finds himself, this also 
appears to be speculative in nature. If, while in the course of 
his employment with the new employer, a situation should arise 
which would cause a relapse of the condition, clearly a new 
claim could be generated against the new employer. 

Based upon the record as a whole and taking into consideration 
all of the record and the appropriate case law, it is the 
opinion of the undersigned that the claimant was temporarily 
totally disabled for the period April 9, 1982 until August 16, 
1982 when he returned to work for Blakesburg Community School 
District. 

FINDINGS OF PAC'! 

That on April 9, 1982 the claimant was an employee of the 
defendant. 

That for the period January 1, 1982 through April 9, 1982 
the claimant was experiencing an abnormally stressful situation 
due specifically and exclusively to his work. 

That on April 9, 1982 the claimant sustained a temporary 
schizo-affective episode which both arose out and in the course 
of his employment. 

That the claimant was temporarily totally disabled for the 
period April 9, 1982 through August 16, 1982. 

That the claimant discontinued his employment relationship 
with this defendant but was paid his full salary under contract 
through June 30, 1982. 

That the claimant ent Pred into a new contract with the 
Blakesburg Community School District as of August 15, 1982. 

That the claimant is getting along well in his present 
position. 

CONCLUSIONS OF LAW 

That the claimant sustained his burden of proof and has 
established that he sustained a personal injury which both arose 
out and in the course of his employment with this defendant. 

That the claimant has sustained his burden of proof and has 
established a causal relationship between the temporary total 
disability and the work-related incident. 

ORDER 

THEREFORE, IT IS ORDERED: 

That the defendant shall pay unto claimant temporary total 
disability benefits for the period April 9, 1982 through August 
16, 1982 at the stipulated rate of two hundred forty-nine and 
22/100 dollars ($249.22) per week. 

That the defendants shall pay unto claimant the mileage 
expenses of eight hundred four and 16/ 100 dollars ($804.16 ) (a s 
outlined on claimant's exhibit 9). 
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That the claimant shall pay unto claimant the following 
medical expenses: 

HcParland Clinic 

Snyder Drug 

St. Joseph Mercy Hospital 

R. H. Larsen, H.D. 
• 
• 
• 

Methodist Hospital 
• 

McFarland Clinic: 
or. Olson 

• 

Radioloqlats o! Hoaon City 

Snyder Drug 
• 
• 
• 
• 

Easter• a Drug . 
Lutheran Social Service 

• 

Easter's Drug 
• 

$ 15.00 

124.57 

l ,459.97 

430.00 
30.00 
30.00 
35.00 

115. 00 
345.00 

32.00 
97.00 

10.00 

13.86 
56. 37 
19.82 
34. 52 
18. 48 

2~.70 
29.70 

30.00 
J0.00 

29.70 
31.00 

3,046.69 

That the defendants shall pay unto claimant the amount ot 
two hundred seventy-six dollars ($276.00), representing his 
total expenses Cor t wenty-three (23) days in Omaha while re
ceiving treatment. 

That the detendants shall be given credit tor salary paid in 
lieu ot compensation under Commiaaioner'a Rule 500-8.4 Cor the 
period of temporary total disability. 

That defendants shall file a final report upon payment of 
this award. 

Signed and filed this _lilH3ay of June, 1983. 

No Appeal E. J. KELLY 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COHHISSIONER 

KEITH ROBERT HOLLES, 

Clo lmant, 

vs. 

ROSENBOOH MACHINE & TOOL, 

and 

AID INSURANCE SERVICE, 

Insurance Carrier, 
DPfendants. 

Pile Noa. 684111 
633700 

A R 8 I T R A T I O N 

DECISION 

INTRODUCTION 

Two procPedings In arbitration were brought by Keith Robert 
Holloa, tho claimant, against his employer, Rooenboom Machine, 

Tool, and the insurance carrier, Alo tnsurance berv1ce, co 
recover benefits under the Iowa Workers' Compensation Act on 
account of Injuries allegedly sustained on July 10, 1979 and 
November 6, 1979. Thia »o t ter come on for hearing before the 
undersigned at t he Woodbury Coun t y Courthouse In Sioux City, 
Iowa on September 14, 1982. The record v as considered fully 
submitted on that date. 

On April 23, 1980 defendants filed a first report of lnJury 
concerning a July 1979 Injury. On Hay 13, 1980 def endant s filed 
a denial regardtng such injury. Defendants have made no filings 
regarding a Novembe r 1979 Injury . 

The record consists of the t estimony of the claimant, of the 
claimant 's wife and of Larry Rosenboom; claimant's exhibits 1 
through 3, varied mPdical reports v ith attached notices of 
service; claimant's e xhibit 4, emergency room record; claimant's 
exhibit S, I t emization of mileage incurred in seeking treatment 
on various dates; claimant's e xhibits 6 and 7, medical bills; 
claimant's exhibits 8 and 9, proof of costs incurred for medical 
reports; claimant 's e xhibit 10, surgeon's f inal report and 
statement: claimant's exhibit 11, hospital bill: de f endants' 
exhibit 8, ~ffice notes o f various doctors who treated the 
claimant; and defendants' e xhibit C, check issued by defendant 
carrier In payment of expense shown on claimant's exhibit 10 . 
DefPndants' exhibit A was not offered in t hat it was a duplicate 
of the first report contained in claimant's e xhibit 1. With the 
e xception of claimant's e xhibit 10 and the first report in 
claimant's exhibit I, defendants objected to claimant's medical 
reports on the grounds of irrelevancy, lack of proper foundation 
and failure to comply v ith Industrial Commissioner Rule 500-4.18 
and to claimant's medical bills on the grounds of Irrelevancy 
and lack of proper foundation. Claimant objected to defendants• 
exhibit 8 on the ground of immateriality and pointed out that 
defendants' e xhibit C did not reflect po}'l!lent of claimant's 
exhibit 9. At the timP of the hearing, objections to claimant's 
e xhibits 8 and 9 vere overruled insofar as such e xhibits were 
admissible as proofs of cost under Industrial Coamissioner Rule 
500-4 .33. Defendants' objections to claimant's medical reports 
are overruled . Such reports are material and relevant t o a 
determination of the Issues and, when read as a whole, otherwise 
comply with the agency rule concerning medical reports. The 
disposition of the medical bills is discussed below. Claimant 's 
objPCtlon to defendants' exhibit 8 is sustained as to entries 
dated August 6, 1977, November 1 4, 1977, Pebruary 9, 1979, June 
20, 1979, undated entry (third) on page 2 and undated entry 
(last) on page 4. The last half of page 3 and first third of 
page 4 ore contained In claimant's exhibit 1. 

ISSUES 

According to the pre-hearing order, the issues to be de
ter~in•d includ~ wh@thPc claimant received injuries v hich arose 
out of and in the course of employment: whether there is a 
causal relationship between the a lleged Injuries and the disabil
ity; the nature and extent of the disability; and whether the 
claimant Is enti t led to benefits pursuant to Code section 85.27. 
Upon Inquiry by the undersigned at the time of t he hearing, 
defendants indicated that the matter of notice with respect to 
the second Injury ( which had been raised in the answer) woa 
still in Issue. The parties etlpulated that the applicable rate 
of compensation for both injuries should be based on a gross 
weekly wage of $200.00 and on the claimant being single with no 
dependents at the t ime of the i~jurles. According to the 
benefit schedule for injuries occurring after July 1, 1979, the 
applicable rate la $120.54. 

RECITATION OF THE EVIDENCE 

Claimant testified that he began working for defendant 
employer in early Morch of 1979 as o machinist. Approximately 
ten minutes before quitting time on July 10, 1979, claimant 
slipped on some coolant on the floor. In attempting to catch 
himself, claimant cut the middle portion of his palm on a steel 
tray protruding from o computered lathe. Claimant reported the 
Injury to his foreman, Tony Loutsch, who apparently washed the 
hand vith Hydrogen Perox ide and bandaged it. 

Although claimant testified he went to the hospital and was 
treated by Dr. Daniel O'Toole after work on July 10, 1979, Dr. 
O'Toole's notes reflect that he treated the claimant on July 11, 
1979 for an injury to the right hand occurring the night before. 
He observed that claimant hod lifted up a flop of skin in the 
right hypothenar area. The f lap was whitish and t he surrounding 
area was tender. or. O"Toole advised the claimant to soak the 
wound three times o day, to cover it with an antibiotic treot
mPnt and to keep It clean at work. Apparently Jack Hyers, P.A. 
(associated with Ronald L. Zoutendom, H.D., who, according to 
testimony given at the hearing, was associated with Dr . O'Toolel 
saw the claimant on July 16, 1979 and noted that claimant'• hand 
was not very puffy but had a minimal amount of redness and the 
wound was boggy. A small amount of tissue was debrlded and 
claimant was advised to increase soaking the hand (claimant hod 
been soaking It only once o day). Office notes for August 21, 
1979 indicate that claimant complained of decreased strength in 
his right hand of t wo weeks duration. The laceration appeared 
to be fairly well healed. X-ray revealed no fract ure. Range of 
motion and strength in the right hand appeared good bu t dex
terity was a little decreased. The assessment was • [p]erhaps 
some inflammation f rom [sic) the previous injury or another 
type of trauma. • (D~fendonts' exbiblt 8, p. 3.) 

Claimant testified that he continued to work ofter injuring 
his hand in July of 1979 bu t ran a number of machines different 
from that on which he hod been wor k ing on the date of injury. 
Claimant reported that he noticed difficulty using his hand and 
experienced pain In tho mid palm down his fingers and up t hrough 
his arm to a point just past his elbow. The frequency and 
amount of pain were related to the type of activity he performed 
with his right upper extremity. 

Claimant insisted that he sow Bruce Butler, H.D., a hand 
surgery consultant who p,ractlcea in St'l:1ux City in association 
with Ors. Mumford, Keane, and Poulsrud only port of the year, on 
August 31, 1979. No documentary evidence corroborates cla imant's 
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memory. Initial notes from Dr. Butler appear to be dated September 
19, 1979. (Claimant's exhibit 1, p. 4; defendants' exhibit 8, 
p.p. 3 and 4 .) Introductory information describes claimant as a 
referral from Dr. Zoutendam; the subsequent notes state that 
claimant's attorney assisted the claimant in obtaining the 
appointment. (Claimant twice testified that he did not consult 
with defendant employer prior to seeking Dr. Butler's care but 
added that his foreman knew he was seeing Dr. Butler for his 
hand injury,) The history of the July 1979 injury received by Dr. 
Butler was essentially consistent with the record. Claimant 
complained of cramps, pain and loss of grip in the right hand. 
Examination revealed "[t)his was not a sutured wound. This was 
a laceration which subsequently healed without incident. Be has 
full flexion of the fingers, full extension, full wrist func
tion, full thumb function. There is some discomfort over the 
hook of the hamate area.• (Claimant's exhibit l, p. 4; defen
dants' exhibit 8, p. 4.) Without specifically describing the 
findings of multiplex-rays taken in rotation views at that 
time, Dr. Butler reported his susp1c1on tnat claimant nao a 
minor hairline fracture of the hook of the hamate base. Be 
estimated that time and use would resolve the hand complaints. 

Claimant testified that in the mid afternoon of November 6, 
1979, a piece of aluminum weighing 250 pounds fell on his right 
hand as he was setting up an assignment at work. According to 
the claimant, he reported the matter to Tony Loutsch who told 
him to go to the hospital. Claimant testified that he saw Dr. 
O'Toole at the doctor's office and then received physical 
therapy from a Mark Bulst before returning to work the same day. 
(Claimant thought he received physical therapy treatment for ten 
days after the November 1979 injury and alleged that defendants 
paid for such treatment.) Claimant recalled that Tony Loutsch 
arranged for another employee to assist him with any lifting. 

Claimant estimated that he saw Dr. O'Toole once or twice 
after the alleged November injury. According to the claimant, 
the second injury resulted in total loss of control of his right 
hand. Be experienced constant pain and numbness in the hand and 
arm, just past the elbow. Be continued to work but found it 
difficult to lift and to t urn obJects. Claimant stated that he 
transferred to different jobs because he was unable to do 
various assignments. Claimant recalled that he could not use a 
pencil or hold a coffee cup with his right hand. 

The medical records contain no reference to a November 6, 
1979 injury. Claimant was treated at Dr. zoutendam's office on 
October 25, 1979 for an injury occurring three weeks earlier 
when the claimant dropped some metal on the little finger of his 
right hand. Examination on that date revealed swelling and 
tenderness of the PIP joint of the right middle finger. X-ray 
demonstrated a fracture of t he distal aspect of the proximal 
phalanx with good position. The assessment was fracture of the 
middle phalanx. Warm soaks and active e xercises were recom
mended. (Defendants' e xhibit B, p. 4.) Claimant was seen in one 
followup visit by Dr. O'Toole in 1979. (Defendants' exhibit B, p. 4; 
month and day are illegible). Claimant still had pain in the 
right middle finger and swelling was noted at the PIP joint. 
Claimant was unable to squeeze that f(nger shut. X-ray at that 
time did not reveal a fracture. Dr. O'Toole's assessment was 
contusion of the right middle finger. Be recommended physical 
therapy and rest. 

A Physical/Respiratory Therapy report prepared pursuant to 
Dr. O'Toole's order of November 6, 1979 and signed by Dr. 
O'Toole and Mark Bulst states: 

THERAPIST'S CONSULTATION: Problem List: Right 
middle finger. PIP joint sprain with resultant 
impaired function and range of motion. 

S: Patient relates that six weeks ago, was injured 
on the job. States that the doctor thought he 
may have a fracture at that time. Bad the 
finger immobilized for a while and now six weeks 
after it he still has pain in the finger upon 
bending it and also has trouble with swelling of 
IP (sic) joint as well, and wants to get over 
this problem as soon as possible, due to the 
fact that it does affect his work capabilities. 

0: Upon examination it is noted that he does have 
swelling of the superior aspect of the PIP joint 
of the right middle finger. Also has some mild 
swelling of the PIP joint of the ring finger as 
well, but not nearly so great. Range of motion 
of this area, shows him to have active range of 
motion, normal range in all joints, except this 
middle finger, PIP joint, where he only has 
approximately 90 degrees of active flexion at 
this time. Lacks full extension by only a fe w 
degrees, due to this swelling. 

A: Impaired range of motion, possibly due to joint 
adhesions. 

P: To trea t this patient with some heat, and some 
exercises and possible mild mobilization of the 
joint, trying to help increase function. Be 
will be seen from five times to seven times as 
needed. 

GOAL: Increase range of motion 
decreased pain, and swelling. 
4, p. 3.) 

of the finger and 
(Claimant's exhibit 

Apparently cl1imant received therapy from November 6 through 
November 12, 1979. (Claimant's exhibit 4, p. 4; claimant's 
exhibit 11.) As of the latter date, Mr. Bulst noted that claimant 
was able to move the right middle finger without pain but 
complained of weakness of hand grip. Examination revealed that 
s welling was down in the PIP Joint, range of motion and sen
sation were within normal limits and strength was "O.K." (Claim
ant's exhibit 4, p. 4.) 

Claimant testified that he quit working f >r defendant 

employer in late February or early March of 1980 on his volition. 
Claimant cited his inability to do the work and difficulty with 
his foreman as the reasons for h i s leaving such employment. 

Claimant returned to Dr. Butler on December 3, 1980 with 
complaints of being unable to fully close or e xtend the fingers 
of his right hand, numbness in the little and ring fingers and 
ulnar nerve discomfort and numbness. Dr. Butler commented that 
claimant "does not recall any unusual soreness about the elbow, 
but the area of discomfort he had a year ago in the high palmar 
with the hamate is gone. • ( [Claimant's e xh ibit 1, p. 5.J Claim
ant disputed that his complaints were unchanged from the prior 
year.) Examination revealed tenderness at the elbow, decreased 
dorsal sensation in the ulnar distribution, decreased palmar 
sensation, positive Kleinert's test for irritation o f the ulnar 
nerve at the elbow and numbness upon full fle x ion. X- ray of t he 
wrist indicated that the hairline fracture was gone and x-ray of 
the elbow was negative. It was Dr. Butler's impression that 
claimant had some peripheral neuropathy involving the ulnar 
nerve. Be recommended an elbow pad and instructed the claimant 
in use of the arm. On January 14, 1981 Dr. Butler advised 
claimant's counsel that claimant had not reached maximum re
covery. (Claimant's exhibit 1, p. 3.) 

On February 2, 1981 Dr. Butlet related claimant's inability 
to close his fingers easily to "some block or discomfort in and 
about the ulnar nerve or artery system in the high palm, wrist 
or around the hook of the hamate which is the high palm area. • 
(Claimant's exhibit 1, p. 8.) The ulnar nerve sensitivity had 
decreased from use of the elbow pad. Dr. Butler speculated 
exploratory surgery might be necessary. Be recommended that the 
claimant continue wor k ing. (Claimant told Dr. Butler on December 
3, 1980 that he had been laid off. On February 2, 1981 claimant 
reported to Dr. Butler that he had been work ing full-time. 
During direct e xamination, claimant stated that after l eaving 
defendant employer's in early 1980, the only work he performed 
was driving a truck for five wee ks sometime after surgery in 
April of 1981. During cross-examination, he agreed that Dr. 
Butler"s reference to wor king meant the truck driving position.) 

Dr. Butler examined the claimant again on April 6, 1981 and 
found a mass with swelling in the hypothenar eminence in the 
area of the original wound. Be noted that neither the mass nor 
the degree of s welling was present on earlier examinations. At 
that point Dr. Butler recommended surgery. Accordingly, claim
ant was hospitalized from April 8 to April 9, 1981 during which 
time he underwent the following procedure: 

After satisfactory anesthesia was obtained with 
sterile dye an incision was sketched from the base 
of the little finger to the thenar line up to the 
wrist and zigzagged across the wrist two times to 
give access to the carpel canal of Guyon's canal. 
Skin and subcutaneous tissues were divided downward 
throughout the length of the incision. The trans
verse carpal ligament first incised and the median 
nerve externally lysed from above the wr ist to mid 
palm until the superficial volaris was encountered. 
The Guyon's canal was then approached and with 
extremely careful sharp dissection to avoid damage 
to the branch of the ulnar artery and nerve, 
Guyon's canal was completely released down to the 
palm following the hook of the hamate on its ulnar 
aspect. The hamate, which was previously damaged, 
was partially excised, the periosteum of the hook 
being allowed t o lay back over the ulnar nerve and 
artery at the completion of this partial excision 
of the bone. In the mid palm and distal palm the 
ulnar nerve was noted to be trapped in scar and 
there was scar tissue with dirt from the original 
wound in the hypothenar eminence over the short 
fle xor muscle. This scar tissue was e xcised. The 
sensory branches completely lysed from takeoff of 
the main nerve to the distal palm. Once this was 
accomplished forearm fasciotomy was accomplished. 
It was felt that there was sufficient entrapment of 
the ulnar nerve to explain all of the patient's 
symptoms. Accordingly the wound was irrigated and 
closed with 5-0 Nylon over a 1 8 French catheter for 
drainage. With a bulky compression dressing in 
place the tourniquet was deflated and the patient 
was sent to the recovery ward in good condition. 
(Claimant's exhibit 1, p. 9.) 

Postoperative diagnosis was " (E)ntrapment, ulnar nerve 
Guyon"s canal and hook of the hamate with scar entrapment ~rea 
of injury, mid palm, right hand.• (Claimant's exhibit 1, p. 9.) 

The.medical records indicate that Mark Wheeler, M. D., saw 
the claimant for a followup visit on April 13, 1981. The wound 
was healing well without infection. Be instructed the claimant 
in active range of motion for the fingers. (Claimant's exhibit 
1, p. 8.) Dr. Wheeler conferred with the claimant on three 
occasions afte~ April 13, _1981 and before August 31, 1981. (The 
dates are illg1ble on claimant's exhibit 2, p. 2 and claimant's 
exhibit 3, p. 2). On the first such entry, he noted that the 
claimant called to report that he had split his hand open where 
the stitches were present on the prior evening and went to the 
hospital for treatment. On the second occasion, Dr. Wheeler 
removed the remaining sutures. On the third date, Dr. Wheeler 
noted that claimant's hand had healed completely and that 
claimant had good range of motion of the fingers. Regarding 
claimant's disability he stated: • •.. I would rate him as a 
complete disability from the time of surgery until May 4, 1981. 
Prom that time for one month, he should have partial disability 
with restrictions on no heavy lifting, or prolonged use of his ' 
right hand.• (Claimant's exhibit 2, p. 2; claimant's exhibit 3, 
p. 2. ) 

Dr. Butler saw the claimant on August 31, 1981: 
~eith is in today with minimal complaints refer
cable to his operated hand. Be sustained on
the-job trauma resulting in a painful, hypothenar 
eminence and ulnar nerve symptoms, and in April of 
this year exploration of the wrist, ulnar nerve, 
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Guyon's canal and hook of the hamate was accom
plished with complete lysis of the ulnar nerve, 
partial resection of the hook of the hamate. Be 
has none (sic] nicely, has minimal complaints 
today, and this final disability rating is ac
cordingly prepared. 

FINAL DISABILITY RATING: Be has a well-healed scar 
on the volar aspect of the right wrist and hypo
thenar eminence of the hand. Be has normal radial 
deviation, normal ulnar deviation. He has 70 
degrees of palmar flexion which is normal. Be has 
45 degrees of wrist dorsiflex ion which is a slight 
lag in motion and is considered a 3\ impairmant of 
his extremity. Bis ulnar sensation is intact. Bis 
peripheral pulses are good. Haximum benefit of 
medical and surgical treatment has been obtained. 

Duty Status: Be is fit for full duty. (is working) 

Disability: The patient has a 3\ impairment of his 
upper extremity secondary to his old on-the-job 
trauma and the surgery. (Claimant's exhibit 2, p. 2; 
claimant's exhibit 3, p. 2.) 

and on December 9, 1981: 

Keith is 1n with apparently a confusing situation 
in that he sustained additional trauma to his hand 
before I did the disability rating and he has been 
referred back to see if there is any change in the 
disability rating because of this. 

Basically, on examination of his hand, there is no 
difference now than when I did the disability 
rating and if the trauma was before I did the 
rating, it would have no influence on the rating in 
that anything that was caused by the second trauma 
was picked up at the time of the rating. Both 
occurred for the same employer on the same job so 
that the final rating done after both injuries 
covers both injuries, and I see no reason to change 
it at this time. (Diagnosis: Ulnar nerve entrap
ment, rt hand.) (Claimant's exhibit 3, p. 2.) 

In a letter dated January 19, 1981 and addressed to claimant's 
attorney, Dr. zoutendam made the following remark regarding the 
causal connection between the July 10, 1979 injury and claim
ant's disability: "This whole thing ,s complicated by the fact 
that he broke the distal asp~ct of proximal phalanx of his right 
little finger in October of that same year.• (Claimant's exhibit 
1. item 1. l 

Claimant indicated that at present he has difficulty doing 
everyday work and explained that his right hand goes numb when 
he grasps a hammer and that he Is unable to lift 60-70 pounds 
using the upper right extremity. Claimant acknowledged that he 
had not attempted to do any other work besides the truck driving. 
He stated that he experiences pain, numbness and cramping from 
his fingertips up through his arm. 

Upon direct examination, claimant denied having any prior 
problems with or injuries to his right hand. During cross
examinat1on, claimant denied any specific recollection of an 
injury to his right wrist in September of 1977. Yet, Dr. 
Zoutendam's notes indicate that he saw claimant on September 17, 
1977 for right wrist swelling referrable to an incident wherein 
claimant had dropped some boards on his wrist. Claimant com
plained of some degree of numbness in the tip of the thumb and 
,n all but his little finger. Claimant was treated with a 
splint. He received followup treatment on Septemer 24, 1977 and 
September 30, 1977. Assessment of the latter date was "(c]on
tusion of wrist.• (Defendants' exhibit 8, p. 1.) 

Claimant further denied that he ever hurt his hand in any 
type of altercation. However, Dr. Zoutendam noted on October 4, 
1977 that claimant's wrist inflammation was improving but that 
claimant had struck someone with his fist three days earlier and 
x-rays revealed an impacted fracture of the distal end of the 
second right metacarpal. (Defendants' exhibit B, p. 1.) Claim
ant acknowledged that he had a confrontation with the Kline 
brothers at his apartment after he returned from a hospitaliza
tion in January 1979 following a car accident. He denied 
striking his hand against a door jam on that occasion. (In 
undated office notes for a visit between February 9, 1979 and 
June 20, 1979, Dr. O'Toole recorded that claimant had received 
s c rapes and sores on his right hand in an altercation the 
previous night. (Defendants' exhibit B, p. 2.J) Claimant agreed 
that he had gotten into a fight around the Iowa Lakes in August 
of 1979 when he pulled someone off of his car. (His wife, 
Laurie, testified that she saw him after such incident and 
noticied nothing wrong with his right hand.) Claimant confirmed 
that he was known to hit things with his hand but negated that 
he actually did so. He subsequently admitted that he sometimes 
hits lockers in the maintenance room of his guard unit as a way 
of venting himself. 

Larry Rosenboom, 34 year old manager and owner of Rosenboom 
Machine and Tool, testified that his machine shop contains 15-20 
basic types of ma chines or about 30 in all. Be employs approx
imately 12-14 workers, each of whom is trained on most, if not 
all, of the mechanical devices. Hi s wife acts as the personnel 
manager. 

Hr. Rosenboom testified that when he picked the claimant up 
for claimant's first day of work, he observed that claimant's 
right hand was in j ured and his face was c ut. Claimant related 
that the Kline brothers had broken into his apartment the night 
before and tha t he had struc k the door jam when he missed 
hitting one of them. Mr. Rosenboom recalled that claimant's 
hand was later bandaged at the shop. Be did not notice claimant 
having a ny difficulty performing the work. 

Hr. Rosenboom testified he had no knowledge of any hand 

injury occurring to the claimant on his premises but then stated 
claimant did report a July 1979 injury and he remembered a 
bandage being on claimant's hand. Be had some recollection of 
the foreman advising him that the claimant was seeking treatment 
from Dr. O'Toole and Dr. Zoutendam. Hr. Rosenboom indicated that 
claimant never received authorization from him to see Dr. 
Butler, and that he was first aware of the fact that claimant 
had been under Dr. Butler's care when he received the original 
notice and petition after claimant had left his employ. However, 
Mr. Rosenboom also testified that his wife handles the insurance 
and workers' compensation paperwork and knew who were the 
employee family doctors. 

With regard to the circumstances of claimant's termination, 
Hr. Rosenboom indicated that he sent the claimant a certified 
letter asking him to come back to work. In his opinion, claim
ant was a good worker when he actually showed up for work. Be 
never saw or received reports that claimant had difficulty 
performing his job. Mr. Rosenboom recalled. that the Spencer, 
Iowa incident occurred in late August of 1979 but he had no 
recollection of claimant having any bruises or scratches. Be 
was in the same guard unit as the claimant and had a very 
general recoll~ction of claimant's fits of rage. 

APPLICABLE LAW 

An employee is entitled to compensation for any and all 
personal injuries which arise out of and in the course of the 
employment. Section 85.3(1). 

The words •out of• refer to the cause or source of the 
injury. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 
63 (1955). 

The words "in the course of" refer to the time and place and 
circumstances of the injury. HcClure v. Onion et al. Counties, 
188 N.W.2d 283 (Iowa 1971); Crowe v. DeSoto Consol. Sch. Dist., 
246 Iowa 402, 68 N.W.2d 63 (1955). 

The claimant has the burden of proving by a preponderance of 
the evidence that the injuries of July 10, 1979 and November 6, 
1979 are the cause of the disability on which he now bases his 
claim. Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 
(1965). Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W. 2d 607 
(1945). A possibility is insufficient; a probability is neces
sary. Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 
73 N.W.2d 732 (1956). The question of causal connection is 
essentially within the domain of expert testimony. Bradshaw v. 
Iowa Methodist Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt v. John Deere Waterloo Tractor wor~s, su ra. The opinion 
of experts need not e couc e n e in1te, pos tive or unequivocal 
language. Sondag v. Perris Hardware, 220 N.W.2d 903 (Iowa 1974). 
However, the expert opinion may be accepted or rejected, in 
whole or in part, by the trier of fact. Sondag v. Ferris 
Hardware, su~ra, page 907. Further, the weight to be given to 
such an op1n1on is for the finder of fact, and that may be 
affected by the completeness of the premise given the expert and 
other surrounding circumstances. Bodish v. Fischer Inc., supra. 
See also Husselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 
128 (1967). 

ANALYSIS 

The record viewed as a whole supports finding that the 
claimant sustained a cut to the right hypothenar area in the 
course of and arising out of his employment on July 10, 1979. 
The medical records of ors. O'Toole and Zoutendam corroborate 
claimant's testimony regarding the first ipjury. 

The record viewed as a whole does not support finding that 
the claimant sustained a crushing injury to the right hand in 
the course of and arising out of his employment on November 6, 
1979. No medical evidence corroborates claimant's testimony with 
regard to such date of injury. The medical records of Ors. 
O'Toole and zoutendam and the physical therapy records indicate 
that claimant suffered a fracture of the distal aspect of the 
proximal phalanx of the right middle finger at work in early 
Oc tober of 1979. However, claimant did not request leave to 
amend his pleading to conform to the proof (presumably because 
of the date upon which his petition in arbitration was filed). 

Claimant has failed to sustain his burden of proving that 
his alleged scheduled disability 1s causally related to the July 
10, 1979 injury. Dr. zoutendam's opinion that the October 1979 
injury complicates the issue of causal connection is not mitigated 
by Dr. Butler's summary dismissal of the matter by noting that 
both injuries occurred at work and that his rating (given prior 
to knowledge of both injuries but subsequent to the occurrence 
of both Injuries) naturally covered both incidents. Perhaps, if 
consideration of both the July 10, 1979 injury and of the 
Oct ober 1979 injury were under consideration, Dr. Butle r's 
incomplete history would not be so crucial. However, under the 
present set of facts, his generalized opinion on causation 
cannot be given any weight. The second injury, according to the 
claimant's testimony and the medical evidence, was more severe 
than the July 1979 incident. Dr. Butler expressed no awareness 
of when the second episode occurred or what it entailed. (Be 
likewise demonstrated no knowledge ot the September 1977 ,,r ist 
injury, of the October 1977 i l'\Pac ted frac t ure o f the d istal end 
of the second metacarpal on the right hand or of the early 197S 
altercation resulting in scrapes and sores on the right hand.) 
Indeed, after he saw the c laimant in September of 1979, after 
the first injury bur prior to the second, he anticipated claimant 
would have no disabil i ty as a result of the Incident. 

With regard to the medical expenses in issue claimant is 
entitled to payment of expenses incurred only for the July 10, 
1979 injury. The causal connection problem discussed above 
obviates awarding any expenBfS for treatm<>m rendered after what 
the medical records indicate to be the second injury--it is 
impossible to discern whether the c laimant would have necessitated 
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further treatment but for the October 1979 injury. Since the 
defendant employer allowed the claimant to go to Ors. O'Toole 
and Zoutendam, who in turn referred the claimant to Dr. Butler, 
the $49.00 incurred for examination by Dr. Butler and x-ray on 
September 19, 1979 will be awarded. Defendants have paid Or. 
Zoutendam's bill. (Claimant's exhibit 10; defendants' exhibit C.J 
Mileage referrable to treatment for the first i njury will be 
allowed. 

FINDINGS OF PACT AND CONCLUSIONS OF LAW 

WHEREFORE, for all the reasons set forth above, the under
signed hereby makes the following findings of fact and con
clusions of law: 

FINDING 1. Claimant slipped on some coolant at work approx
imately ten minutes before quitting time on July 10, 1979. In 
attempting to catch himself, claimant cut the right hypothenar 
area of his right hand. 

FINDING 2. The medical evidence corroborated claimant's testi
mony. 

CONCLUSION A. Claimant sustained an injury aris1ng out of and 
1n the course of his employment on July 10, 1979. 

FINDING 3. Claimant alleged that a 250 pound piece of aluminum 
fell on his right hand at work on November 6, 1979. 

FINDING 4. The medical evidence indicated that claimant suffered 
a fracture of the distal aspect of the proximal phalanx of the 
right middle finger at work in early October of 1979. There was 
no mention of a November 6, 1979 crushing injury. 

CONCLUSION B. Claimant did not sustain an injury in the course 
of and arising out of his employment on November 6, 1979. 

FINDING 5. Claimant suffered an injury to his right wrist in 
September of 1977, an impacted fracture of the distal end of the 
second metacarpal on the right hand in October o f 1977 and scrapes 
and sores on his right hand as a result of an altercation in 
early 1979. 

FINDING 6. Claimant's treating physician for the July 10, 1979 
and October 1979 injuries stated that the latter injury com
plicated any assessment of disability referrable to the first 
injury. 

FINDING 7. Another medical expert concluded that claimant had 
susta1ned 3 percent impairment of the upper extremity as a 
result of the two injuries and the surgery be performed upon 
claimant's right hand. Bis opinion was given no weight because 
it was based upon an incomplete, inaccurate and vague history. 
Be was unaware of any specifics regarding the second injury and 
of claimant's earlier right hand injuries. 

FINDING 8. Claimant lost no time off work following the July 
Io, 1979 injury. 

CONCLUSION C. Claimant has failed to sustain his burden of 
prov1ng that he suffered any disability as a result of the July 
10, 1979 injury. 

FINDING 9. Employer-authorized doctor referred the claimant to 
a specialist without the specific knowledge of defendant em
ployer. 

CONCLUSION D. Pursuant to Code section 85.27, claimant is 
entitled to expenses incurred from treatment received by the 
special1st for the July 10, 1979 1njury, not for treatment 
received subsequent to the October 1979 injury. 

ORDER 

THEREFORE, it is ordered that claimant take nothing in 
weekly benefits from the present combined proceeding. 

Defendants are ordered to pay the c laimant the following 
medical expenses: 

Dr. Butler, September 19, 1979 
134.5 miles x $.18 

$49.00 
24.21 

Costs of the proceeding (including twenty-five dollars ($25.00) 
for medical reports - exhibits 8 and 9) are taxed to the defen
dants. See Industr1al Comm1ssioner's Rule 500-4.33. 

A final report shall be filed by the defendants when this 
award is paid. 

Signed and filed this 18th day of October, 1982. 

No Appeal LEE M. JACKWIG 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ROBERT IRVING, 

Claimant, 

vs. 

ARMSTRONG RUBBER COMPANY, 

Employer, 

and 

LIBERTY MUTUAL INSURANCE CO., 

Insurance Carrier, 
Defendants. 

File Nos. 636014/658365 

A P P E A L 

D E C I S I O N 

STATEMENT OF TBE CASE 

Both claimant and defendants appeal from a deputy 1ndustrial 
commissioner's proposed arbitration decision. At arbitration 
the claimant alleged two separate work related aggravations of a 
preexisting post-laminectomy cond1tion. Claimant declared the 
first aggravation occurred between December 26, 1979 and February 
18, 1980 as a result of janitorial mopping and use of a scrubbing 
machine. The date of the second alleged episode is January 8, 
1981 at which time claimant was performing lighter janitorial 
functions. 

The deputy found claimant's work between December 2~. 1~79 
to February 18, 1980 caused a material aggravation and determined 
a 50 percent reduction of earning capacity as a result of this 
aggravation. The deputy found further that claimant d1d not 
sustain a material aggravation of his preexisting condition on 
January 8, 1981; thus claimant's loss of earning capacity was 
not increased. Bowever, claimant was awarded weekly compensation 
for recovery from this temporary aggravation. 

The record on appeal consists of the record of the arbitrat1on 
proceeding which 1ncludes the transcript of the arbitration 
hearing with claimant's exhibits 1, 2, 3, 4, and S; defendants' 
exhibits C and D; deposition of Kenneth Beem; and depos1tion of 
Sinesio Misol, M.D., which includes one exhibit. Both parties 
filed appeal briefs and claimant filed a reply brief. 

ISSUES 

Defendants' appeal brief raises the issue of whether there 
is substantial evidence to support the deputy's conclusions 
that: 

(1) Cla1mant sustained a material aggravation of his 
preexisting condition arising out of the janitor1al work he 
performed in the course of his employment from December 26, 1979 
to February 18, 1980. 

(2) Cla1mant's work from December 26, 1979 through February 
18, 1980 caused a permanent aggravation of claimant's preexisting 
back condition, thus entitling him to an award for permanent 
partial disability benefits. 

(3) Claimant has sustained a SO percent loss of earning 
capacity as a result of the material aggravation of his back 
cond1tion. 

( 4) Claimant is entitled to healing period benefits from 
March 27, 1980 to May 23, 1980 and from January 8, 1981 to 
August 11, 1981. 

Claimant's only stated issue on appeal 1s whether he sustained 
a permanent total disability. The claimant agrees with all 
other findings and conclus1ons of the deputy's decision. 

REVIEW OF TBE EVIDENCE 

Claimant, at the time of the hearing, was a SO-year-old 
married man with three children. Be received a general equiva
lency high school degree in 1972 at the approximate age of 41 
years. The record shows the claimant withdrawing from regular 
school after the eighth grade in 1948 and going to work as a 
welder until 1961. In 1961 he started work as a laborer within 
the defendant employer's tire manufacturing plant. Be worked 
for over 20 years with the defendant employer in non-skilled 
positions. Be has not been employed by the defendant or any 
employer since January 8, 1981, the date of the second alleged 
aggravation. (Transcript, pp. 6-8) 

Claimant's preexisting low back condition arises from a 1971 
lam1nectomy, performed by the now-deceased Sidney e. Robinow, M.D. 
The laminectomy resulted in removal of a herniated disc at the 
interspace between lumbar vertebra five and sacral vertebra one. 
(Misol deposition, pp. 4-8) 

Claimant was placed under specified weight-lift1ng restric t1ons 
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when he returned to work in 1972 after the laminectomy. Be was 
first assigned to light duty work, at a ten pound weight restric
tions, cutting up tire scr aps. (Tr., pp. 9-28) For a short 
time in 1973 he operated a floor s weeper which Dr. Robinow noted 
had " jarred him into alot (sic) of pain; • thus Dr. Robinow 
advised the claimant to wear the lumbosacral support which he 
received after the laminectomy and to continue the ten-pound 
restriction. (Tr., p. 71; Claimant exhibit 1, p. 11) The 
record contains an April 1973 letter from Dr. Robinow to defendant 
employer which increased the restriction to 35 pounds at a time 
which claimant testified he applied to become a fabric jeep 
driver. (Tr., pp. 29, 71; Cl. ex. 3, p. 5) Claimant said his 
restriction was increased to 55 pounds when he became a •spiral 
wrap operator• in late 1973. (Tr., p. 29) Although Dr. Robinow ' s 
office notes indicate the claimant made a request for the weight 
restriction to be increased to 55 pounds, an approval of such 
request is not indicated in the record. (Cl. e x . 1 , p. 1) 

Defendant employer's safety engineer, Jim Schwinn, testified 
the claimant's employment records do not show an increase beyond 
35 pounds. (Tr., p. 72) Nevertheless, on cross-examination the 
safety manager stated there was no indication of claimant having 
difficulty in the spiral wr ap job. (Tr., p. 77) Furthermore, 
the testimony of claimant's 1976 to 1978 supervisor, Dennis 
Parson , substantiated claimant's testimony that the spiral wrap 
job necessitated repetitious lifting of " bundles• of beads 
weighing, at times, over 50 pounds. (Tr., pp. 81-82) 

Claimant functioned in the spiral wrap job until its phase
out in April 1979 at which time he became a janitor. (Tr., p. 
71) Apparently, he held this i nitial janitorial job until he 
started a seven month personal leave for recovery from a non-work 
related hand inJury sustained in Hay 1979. (Tr., p. 12) 

On his return to work on December 26 , 1979, claimant was 
assigned to a different janitorial position than otherwise held 
before his personal leave. After t wo days he was assigned as a 
janitor in the •main locker room. • Claimant asserts the • main 
locker room• JOb necessitated mopping and use of a hand-controlled, 
electric floor scrubber. (Tr., p. 14 ) Claimant further asserts 
that this position, as well as additional Janitorial work , 
contributed to his intermittent claudication (defined below). 

Claimant cleaned the main locker room until Fetruary 18, 
1980 at which time he secured a job transfer to lighter janitorial 
duties in the employer ' s break area. This change of jobs was 
made through the assistance of his union president. Re complained 
to the union president that the job placement in the main locker 
room was beyond his medical wor k restrictions. Re testified the 
main locker room is over 100 feet long and contains about 500 
lockers. Re said his legs and back became progressively sore 
from mopping, bending and pulling the scrubbing machine. (Tr., 
pp. 14-16) 

Kenneth Beem, Claimant's supervisor while he worked as a 
main locker room janitor, testified by deposition on behalf of 
the defendants. (Beem dep., p. 6) Beem said the claimant never 
used a scrubbing machine and only started mopping the last week 
he worked in the main locker room. (Beem dep., pp. 7, 11) Beem 
also stated that he talked with the plant nurse regarding a 35 
pound weight-lifting restriction for the claimant and he regarded 
claimant's position to have been light duty. (Beem dep. pp. 6, 
9) Under direct-examination regarding claimant's physical 
condition when he "f irst • started working in the main locker 
room, Beem testified the claimant •walked a little bit sideways,• 
(Beem dep., p. 6, 1. 23) and he seemed to be throwing the left 
hip • to try to rellef (sic) the pain. • (Beem dep., p. 12, 11. 21-
22) Beem also testified he once noticed the claimant wearing a 
back brace in early January 1980. (Beem dep., p. 7) 

Despite claimant's ne w position as a light duty janitor 1n 
the break area, his condition allegedly became progressively 
worse. (Tr., p. 17) On March 27, 1980 the plant nurse advised 
the claimant to contact a doctor. (Tr., p. 18) Within t wo days 
Dr. Rob1now hospitalized him for physical therapy and traction. 
Dr. Robinow received a history of developing low back pain at 
work. (Cl. ex. 1, p. 16) Dr. Robinow' s examination notes of 
March 28, 1980 state· 

Clinically he appeared to be in distress in 
getting on and off the examining table and his low 
back motion was ext remely limited and he had great 
difficulty in walking on heels and toes. Straight 
leg raising was positive bilaterally at about 30 to 
40 deg. The left ankle reflexes diminished. No 
definite motor or sensory deficits. (Cl. ex. 1, p. 16) 

Upon claimant's discharge from the hospital t wo weeks later, 
Dr. Robinow diagnosed claimant's condition on April 13, 1980 as 
"residual back pain, status post laminectomy• which " (i)mproved 
with TENS and corset such that he does not require pain medication 
on discharge. • (Cl. ex. 1, p 16) On examination approximately 
three weeks later, Dr. Robinow noted that " (c)linically his gait 
was good. He walked on his heels and toes adequately. Straight 
leg raising was negative bilaterally. Deep tendon reflexes 
bilaterally active and equal." (Cl. ex. 1, p. 17) 

Claimant returned to work on Hay 23, 1980. He was assigned 
to different light janitorial duty in the third floor locker 
room and truck drivers' department. The scope of his job 
included s weeping, picking up refuse around the machines, and 
cleaning the third floor locker room. (Tr., pp. 19-20) 

Claimant test1f1ed he had to sit and rest for certain 
periods of time to perform these limited duties. Be stated his 
legs became too weak to continue his hobbies of gardening and 
mechanics. (Tr., p. 20) Claimant continued working in this 
position for approximately eight »onths at which time the second 
alleged work related aggravation took place. Claimant testified 

he reached down to the floor to pick up a smashed juice can. 
(Tr., p. 21) Be described the alleged painful episode which 
apparently occurred on January 8, 1981: 

I just reached down to pick it up, and that was 
1t. Hy back went, my legs went just like somebody 
jabbed a knife in me, and it hurt too bad. I 
couldn't hardly get up, but I got my shoulders 
against the wal l and raised myself t o where I 
was--wasn't on the floor, and I stayed there for a 
while. (Tr., p. 21) 

Claimant made his way into the locker room and then into the 
brea k room. Be was then helped to the plant nurse's office. 
His immediate foreman, a Hr. Robituso, gathered claimant's 
clothes and wi th the help of the plant nurse, the claimant was 
assisted into his automobile. Be apparently drove himself home. 
{Tr . , pp. 21-22) 

Claimant's foreman, Hr. Robituso, did not testify. Dennis 
Parson, a fellow employee, who testified on behalf of the 
defendants, stated he was present when the claimant had this 
difficulty: But no testimony was presented by the defendants 
regarding any observation by Dennis Parson of the claimant's 
alleged fall. 

Two days before the alleged episode on January 8, 1981, the 
claimant sought treatment from Sinesio Hisol, H.D., a medical 
associate of the now-deceased Dr. Robinow. (Hisol dep., p. 11) 
Dr . Hisol testified the claimant said on January 6, 1981 that 
his main problem was that he could no longer •trust • his legs, 
and that all of a sudden they would "give away• and he would 
fall. ( Hisol dep., pp. 10-11) 

Dr. Hisol's January 6, 1981 examination findings were 
" (r]estr1ction of motion lumbosacral spine of about 40\. No 
neurological deficits. No muscle atrophy. Straight leg raising 
positive only at 90 deg. • (Cl. e x. 1, p. 18) X-rays taken 
during the e xamination showed a narrowing of the interspace 
between the vertebrae where claimant ' s herniated intervertebral 
disc was removed during the 1971 laminectomy. ( Hisol dep., p. 11; 
Cl. e x. 1, p. 18) Dr. Hisol's diagnosis on January 6, 1980 was 
"(r)adiculopathy, nonspeci f ic, probably due to constriction by 
scar of operative site.• (CL ex. 1, p. 18) 

A subsequent e xamination on January 27, 1981 showed very 
weakened low back muscles prominent and scar tissue from the 
previous laminectomy surgery; a significant degree of hesitation 
or shaking on trying to move the spine back and forth; ability 
to bend forward about 50 degrees as compared t o normal which is 
around 80 degrees or 90 degrees; ability to bend to the left 
about 5 degrees, while the normal is in the range of 20 degrees; 
ability to bend to the right 10 degrees; no ability to extend or 
hyperextend the spine; complaint11 of pain in his low back when 
Dr. Hisol pulled on his legs up to about 50 degrees to 60 
degrees of elevation; good knee and ankle reflexes; and no 
atrophy or paralysis in muscles of the legs. (Hisol dep., pp. 
14-15) 

Based upon the e xamination findings on January 27, 1981, 
x-rays taken January 6, 1981, and the history presented by the 
claimant, Dr. Hisol diagnosed claimant's condition on January 
27, 1981 as "(n)onspecific radiculopathy with symptoms of 
intermittent claudication of the spinal cord, probably due to 
previous surgery with aggravation from problem sustained 1/8/81." 
(Cl. ex. 1, p. 20) 

Dr. Misol stated " intermittent claudication• is a medical 
term that describes episodes which occur when the legs suddenly 
no longer support a person after walking. (Hisol dep., p. 15) 
Dr. Hisol said the normal process of a post-laminectomy operation 
is a progressive slow narrowing of the space between the two 
vertebrae where the disc had been surgically eliminated. He 
s t ated the existance of intermittent claudication depends upon 
the degree of collapse of the space available for the nerves 
following a laminectomy as well as the amount of scar tissue the 
individual produces after surgery. (Hisol dep., pp. 21-22) 

On deposition, Dr. Hisol discribed the cause of intermittent 
spinal claudication in persons with post-laminectomy conditions 
as follows: 

A. (Tl hese people had normal arteries, but they all 
had the history of narrowing of the canal inside 1n 
which the nerves proceed down the spine before they 
get to the legs. And this was called spinal 
claudication as opposed to the other onP called 
arterial or vascular claudlcation. In the last 
paper I read about what really causes the claudica
tion, it was a few days ago, and It says exactly 
that it appears that the little tiny blood vessels 
that feed the nerve roots as the nerve roots exit 
or leave the spine going into the legs, because of 
the scar tissue around or the build-up of bone that 
is pressing into that, those little blood vessels 
are being strangled. If the person Is sitting, the 
amount of blood flow that goes into the nerve makes 
it happy. So sitting down the nerves are happy. 
But as soon as you start to work, there la more 
need for blood supply that the constriction or 
strangulation is such that it 1s almost like 
cutting the blood flow to the nerve, ao this Is vhy 
it starts t o hurt. ( Hisol dep., p. 20) 

With respect to the relationship between the prior condition 
and the claimant's present condition, or. Hiaol testified: 

Q • ••• In your opinion referring both to Doctor 
Robinov •s previous recorde and your own Xnov ledge, 

... 

■ 
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based upon your care and treatment of Hr. Irving, 
do you have an opinion of whether the work that you 
have mentioned that Hr. Irving was doing, tha t 
being the mopping and scrubbing and that sort of 
thing, would have aggravated his previous condition? 

A. Yes, I have an opinion. 

Q. What is your opinion? 

A. Hy opinion is based on the information that we 
have, which is, of course, given to us by Hr. Irving 
which says he was apparently doing well with the 
job that he had before he got to engage in this 
mopping and waxing and so forth, so to prove it 
otherwise, it does sound like this did aggravate 
his condition. Could I prove it? No. With the 
other explanation that we have, I'm not aware of 
any automobile accident or any episode of anything 
that happened otherwise. ( Hisol dep., p. 12, 1. 1-
19) 

Dr. Hisol's opinion is also based, in part, upon the fact 
that claimant did not seek any medical treatment during 1973 to 
1979 from his deceased associate, Dr. Robinow. Regarding causal 
connection of an injury to work conditions, Dr. Hisol testified 
on direct-examination: 

Q. Doctor, you've told us that you felt that this 
intermittent claudication was aggravated by the 
incident in January of 1981. Do you have an 
opinion of whether or not there was an aggravation 
of the condition that ended now in some disability 
in 1980 as well, specifically because of the 
mopping and waxing, the work scrubbing, I believe 
you said, that he was doing at that time? 

A. I have an opinion, and my opinion is that 
following both episodes he seemed to be worse. As 
to what exactly did change inside his spine, I do 
not know, and I would like to state that we have 
seen -- I have seen this claudication develop in 
other people without any specific precipitating 
factor, but in his case he seemed to be doing very 
good for a number of years until he got himself 
into this janitorial work in January of 1980. So I 
would think that that had something to do with it. 
(Hi sol dep., p. lS, 1. 24 - p. 16 1. 16) 

On cross-examination: 

Q. And it was your statement earlier that you feel 
that Hr. Irving's wo rk aggravated his condition and 
contributed to this condition? 

A. No, it was my opinion that going through the 
records he seemed to be doing pretty good between 
1973 and 1980 . That's seven years. So for seven 
years he was able to do what he was supposed to be, 
apparently. And then he says -- because I ~as not 
there -- he says that all of a sudden this other 
job just -- he couldn't do it, that there was 
different work. And then he came back to see 
Doctor Robinow; that's all I'm saying. What 
happens in there? Well, if you want to elucidate, I 
can give you a very good explanation. You see, the 
spine is not normal. He's an individual that trys 
to avoid t wisting and bending and this and that. 
So here are two verterbrae (sic] over the years 
h3ve come down to a point, the nerve is coming out 
between them. It ls a little tight, but not bad. 
All of a sudden you go back and forth and start to 
flex and extend and rotate it more and you have 
trouble. 

O. According to what you are saying, just about 
any kind of movement caused that? 

A. Correct, but repetitious movement is more 
likely to do such. I'm just giving you this 
explanation t o understand the history that he gave. 
But God knows I was not inside his back to know 
whether this was the exact mechanism, you see. 
Maybe it was going to happen anyhow without the 
change in the jobs. 

Q. This could have been a normal course of develop
ment? 

A. But we'll never know because it happened when 
he moved jobs. But to prove it otherwise, that's 
•hat it did. (Hleol dep. p. 23, 1. 4 - p. 24, 1. 14 ) 

Or. Hisol admitted that he d1d not know whether the claimant 
was wearing a back brace or was taking medication during 1973 to 
1979. He stated that claimant's back was probably not normal 
during these years due to claimant's previous laminectomy. 
(Hisol dep., p. 27) Or. Hisol also agreed with defendants' 
counsel that claimant'& back problem could be the result of a 
natural deterioration with the back of a SO year old person who 
had undergone a laminectomy. (Hisol dep., p. 29) 

Or. Hisol estimated that claimant has a permanent partial 
physical impairment of 30 percent to the body as a whole. 
(Hisol dep., p. 18) Be stated that thie impairment was caused 
by post-laminectomy changes, age and the inappropriate type of 
work claimant was performing. (Hi sol dep., p. 30) On recross
examination, Dr. Hisol agreed to equate the work • component• 
with a temporary aggravation of claimant's condition. (Misol 
dep., pp. 28-29) On further redirect-examination Dr. Kisol 
seemed to clarify his opinion: 

Q. Doctor, I think we need to get something 
cleared up here. We have a thirty percent Impair-

ment that you have mentioned. Can you say with a 
reasonable degree of medical certainty that that 
thirty percent all came from the laminectomy back 
in '71, or can you say that that thirty percent all 
came from an incident in March of 1980, or can you 
say that any part of it is attributable to any one 
incident? 

A. No. I think I put it very nicely earlier by 
saying that there's three different factors that 
probably play a percen tage of the total, and that 
I ' d like to say again, if you want me to be more 
specific as to the percentage, I'll do that for you 
later on, and I will look in the guides and see if 
it comes to thirty percent or t wenty- some or 
wherever it is. 

Q. I think, Doctor, that the problem we may be 
having is the impression that it ' s possible that 
these incidents t hat happened in January of 1981 
and March or February of 1980 resulted in no part 
of that impairment. 

A. At this time I believe they are part of that 
impairment. But I never said and I will never say 
that the constriction of the nerve was caused by 
two days of a twisting or bending, because I don't 
believe that is true. ( Hisol dep., p. 40, 1. 6 - p. 
41, 1. 7) 

Earlier in the deposition Or. Hisol stated that intermittent 
claudication may arise in the absence of a precipitating factor. 
(Hisol dep., p. 16) 

Dr. Hisol is of the opinion that claimant is not a good 
candidate for additional surgery since his post-laminectomy 
condition makes the results of further surgery very unpredictable 
as to claimant's future leg mobility. (Misol dep., pp. 16-17) 

Dr. Hisol is familiar with tire production plants (Hisol dep., 
p. 17), and stated claimant should not return to work at defendant 
employer's factory unless it is an office or supervisory position. 
(Misol dep., p. 33) He suggested the claimant find a sedentary 
job. (Hisol dep., p. 17) 

G. Charles Roland, H.O., an orthopaedic specialist, examined 
the claimant on one occasion and reported his findings to the 
defendant insurance carrier on April 6, 1981. Or. Roland 
recited a history that is not consistent with the record on 
appeal in terms of date of surgery, onset of recent physical 
problems and work history. After setting forth his e xamination 
findings which includes "fairly severe motor loss at both lower 
extremities• and •early evidence of axial spine arthrosis,• Or. 
Roland suggests the claimant " had an aggravation of his pre
existing problem which sounds very much li ke a disc disorder.• 
Or. Roland did not discuss causal connection. Or. Roland would 
consider an exploration of claimant's lumbosacral spine. Or. 
Roland stated the claimant is unable "to return to work of any 
type• and needs further medical management and treatment. (Cl. 
ex . 2) 

Claimant testified he received ch iropractic consultations 
and treatments for his back for over 20 years from a Or. Woods. 
Re epecifically stated he probably saw Or. Woods in 1977. (Tr., 
pp. 36-37) The record on appeal does not contain any records or 
reports from Dr. Woods. 

Claimant described his average day after his alleged work 
aggravations as taking one hour to get out of bed, sitting most 
of the day, and doing light housework. Apparently the claimant 
now uses a cane. Re said he is unable to walk up a flight of 
stairs and has trouble sleeping. Be said he receives pain 
whenever he tries to straighten himself. (Tr., p. 24) Claimant 
said that prior to January 8, 1981 he had weakness in the legs, 
but not any pain. (Tr., pp. 22-25) 

Prances Irving, claimant's spouse of 27 years, testified 
that after the claimant's hospitalizat ion in 1980, he began to 
retire to bed earlier at nigh t and he requires more help after 
the alleged 1981 episode. (Tr., pp. 61-62) 

APPLICABLE LAW 

The claimant must prove by a preponderance of the evidence 
that his in)ury arose out of and i n the course of his employment. 
Musselman v. Central Telephone Co., 261 Iowa 3S2, 1S4 N.W.2d 128 
(l967). 

A claimant is not en~.tled to compensation for the results 
of a preexisting injury or disease. Rose v. John Deere Ottumwa 
Works, 247 Iowa 900, 908, 76 N.W.2d 756, 760 (1956). However, 
if the claimant has a preexisting condition that is aggravated, 
accelerated, worsened, or lighted up by work activities so it 
results in a disability, the claimant is entitled to compensation 
to the extent of the disability found to exist. Nicks v. Davenport 
Produce Co., 2S4 Iowa 130, llS N.W.2d 812 (1962). Yeager v. Firest one 
Tire & Rubber Co., 2S3 Iowa 369, 112 N.W.2d 299 (1961). 

In Ziegler v. U.S. Gypsum Co., 252 Iowa 613, 106 N.W.2d S91, 
the Iowa Supreme Court stated: 

It is, of course, well settled that when an employee 
is hired, the employer takes him subjec t to any 
active or dormant health impairments incurred prior 
to this employment. If his condition is more than 
slightly aggravated, this resultant condition is 
considered a personal Injury within the Iowa law. 
[Citation& omitted.] 

In Yeager, the court quoted with approval from 100 C.J.S. 
Workmen's Compensation, SSS5(17)a: "Causal connection is established 
when it is shown that an employee has received a compensable 
injury which ~aterially aggravates or accelerates a pre-existing 
latent disease which becomes a direct and immediate cause of his 
disability or death.• 253 Iowa 369, 375, 112 N.W.2d 299. 
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The claimant has the burden of proving by a preponderance of 
the evidence that the alleged injury of December 26, 1979 to 
February 18, 1980 is causally related to the disability on which 
he now bases his claim. Bodish v. Fischer, Inc., 257 Iowa 516, 
133 N.W.2d 867 (1965). Lindahl v . L . 0. Boggs, 236 Iowa 296, 18 
N.W.2d 607 (1945). The work related activity does not need to 
be the only cause of the disability, it only needs to be one 
cause. Blacksmith v. All-American, Inc., 290 N.W.2d 348, 354 
(Iowa 1980) (citing Langford v. Kellar Excavating, Grading, Inc., 
191 N.W.2d 667, 670 (Iowa 1971)) 

A possibility of work activities causing the disability is 
insufficient proof of causal connection: a probobility is 
necessary. Burt v. John Deere Waterloo Tractor Works, 247 Iowa 
691, 73 N.W.2d 732 (1956). Medical e xpert testimony which goes 
no further than to show a possibility of causal connection, does 
not defeat claimant's case because this tribunal must consider 
all lay testimony In light of the surrounding circumstances for 
determining whether a probability of causal connection e x ists. 
Nellis v. Quealy, 237 Iowa 507, 21 N,W,2d 584 (19 46); Burt , 247 
Iowa 69l, 73 N, W,2d 732. --

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, e xperience 
and inability to engage in employment for which he 1s fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 
(l963). Barton v. Nevada Poultry, 253 Iowa 285, 110 N,W.2d 660 
(1961). 

A finding of impairment to the body as a whole found by a 
medical evaluator does not equate to industrial disability. 
This is so as impairment and disability are not identical te rms. 
Degree of industrial disability can in fact be much different 
than the degree of impairment because in the first Instance 
reference is to loss of earning capacity and in the later to 
anatomical or functional abnormality or loss. Although loss of 
function is to be considered and disability can rarely be found 
without it, it is not so that an industrial disability is 
proportionally related to a degree of impairment of bodily 
function. 

Factors considered in determining industrial disability 
include the employee's medical condition prior to the injury, 
after the injury and present condition: the situs of the injury, 
its severity and the length of healing period: the work experi
ence of the employee prior to the injury, after the injury and 
potential for rehabilitation; the employee's qualifications 
intellectually, emotionally and physically; earnings prior and 
subsequent to t he injury; and age, education, motivation, and 
functional impairment as a result of the injury and 1nab1lity 
because o f the injury to engage in employment for which the 
employee is fitted. Loss of earnings caused by a Job transfer 
for reasons related to the injury 1s also relevant. These are 
matters which the finder of fact considers collectively in 
arriving at the determination of the degree of Industrial 
disability. 

There are no weighting guidelines that are indicated for 
each of the factors to be considered. There are no guidelines 
which give, for e xample, age a weighted value of ten percent of 
total, education a value of fifteen percent of total, motivation 
- five percent; work e xperience - thirty percent , etc. Neither 
is a rating of functional Impairment entitled to whatever the 
degree of Impairment that is found to be conclusive that it 
directly correlates to that degree of industrial disability to 
the body as a whole. In other words, there are no formulae 
which can be applied and then added up to determine the degree 
of industrial disability. It therefore becomes necessary for 
the deputy or commission~r to draw upon prior e xperience, 
general and special i zed knowledge to make the finding with 
regard to degree of industrial disability. 

ANALYSIS 

I 

The first issue is whether claimant satisfied his burden of 
showing by a preponderance of the evidence that he sustained an 
injury which arose out of his employment. Thus, the inquiry Is 
whether there 1s a relationship between claimant's work activities 
and an aggravation of h1s preexisting post-laminectomy condition. 

The deputy who heard the case found that claimant d1d 
sustain a compensable Injury, and that finding appears correct. 
Defendants raise certain arguments , however, which should be 
discussed. 

The defendants attempt to formulate the Impression that the 
record shows the claimant had continual falling problems with 
his lower back due to his 1971 laminectomy which eventually led 
to the problems claimant experienced causing his hospitalization 
by Dr. Robinow in March 1980. In support of their argument, the 
defendants contend that after his 1971 laminectomy, the claimant 
wore a back brace, restricted his feedlot lifting activity, was 
a ware of his back limitations, and sought chiropractic treatment 
for his lower back. The defendants ex tensively argue that the 
deputy's finding of no lower back problems during 1973 to 1979 
is contrary to the record. In connection with this argument, 
the defendants also assert that Dr. Nisol's opinion 1s without 
sufficient foundation because It Is based , in part, upon claimant's 
stated history of an ability to perform work before his job 
assignment to janitorial functions. Defendants claim this 
history given to Or. Nisol Is also contrary to the record, 

and 
out 

As hereafter explained, the preponderance of the testimony 
other evidence necessitates a finding of an injury arising 
of claimant's employment. 

Claimant does not dispute that he had 
back as a result of the 1971 lamlnectomy. 
altered his feedlot lifting activities by 
to his family members. Claimant has also 

a problematic lower 
Re admitted that he 

delegating such work 
been aware of his back 

limitations for employment subsequent to the 1971 laminectomy, 
for example he stated he would have fallen over if he placed a 
40 pound sack over his shoulder . The frequency of claimant's 
use of a back brace, however, is not well developed within the 
record. Dr. Robinow advised the claimant in 1973 to wear the 
corset whenever feasible. The defendants' witness, Kenneth 
Beem, once noticed the claimant wearing a back brace during his 
job as the main locker room janitor. The record seems to 
indicate that claimant was not constantly required to wear his 
corset. Regardless, the mere use of a corset does not establish 
a failing problem. 

Claimant's statement that he has visited a chiropractor for 
the past 20 years and probably made such a visit in 1977 is 
given slight evidentiary weight, because the full probative 
value of claimant's statement cannot be measured without corrob
orating or explanatory records or reports on such chiropractic 
treatment. 

After the 1971 laminectomy claimant experienced weight 
lifting problems when he returned to work in 1972; however, at 
least by Ma r ch 1979 he had established a significant degree of 
industrial disability. This is evidenced by his performance as 
a spiral wrap operator from 1973 until the phase out of such job 
in March 1979. The spiral wrap job necessitated repetitious 
lifting of weights reaching, at times, approximately 50 pounds. 
The testimony of defendants' witness, Dennis Parson, claimant's 
supervisor of the spiral wrap job during 1976-1978 substantiated 
the claimant's testimony regarding the lifting requirements of 
this position. Although there is no corroborating evidence 
regarding claimant's wor k during 1979, this fact is given slight 
weight in consideration of the whole case under review. For 
instance, defendant employer's safety engineer admitted the 
claimant's employment reco rds did not contain any indication of 
an 1nab1l1ty to perform the seemingly heavy lifting requirements 
of the spiral wrap job. 

Claimant's evidence shows he made a request to Dr. Robinow 
to increase his weight lifting restriction to 55 pounds. 
Despite the lack of evidence showing an approval of an increased 
weight limit, the finding o f an industrial capacity during 1973 
to 1979 Is justified on the basis of the evidence as a whole 
because it is evident that the claimant is no longer able to do 
work which he once performed. 

The focus of the next level of inquiry is whether claimant ' s 
decreased industrial capacity arose from his employment from 
December 26, 1979 to February 18, 1980, A review of Dr. Rob1now's 
notes in March and April of 1980, when he hospitalized the 
claimant, show a diagnosis of • residual back pain, status post 
laminectomy. • Nevertheless, claimant returned to work in Hay 
1980, thus it can be presumed that at this time he sustained at 
least a temporary decrease in his ability due to an aggravation 
of &ome oci9in to h1s laminectomy ronrlition. Clai~ant testified 
that despite returning back to work, he had continual problems 
which eventually led to the January 8, 1981 episode. 

Dr. Nisol is of the opinion that claimant ' s work activities 
during December 26, 1979 to February 18, 1980 and on January 8, 
1981 aggravated his post-laminectomy condition. As detailed 
above, Dr. Nisol bases this opinion on the fact that claimant 
did not seek treatments from Or. Robinow during 1973 to 1979. 
Bis opinion is also based upon the assumption tha t claimant was 
able to work until he started to perform the janitorial work. 

Defendants seem to suggest that claimant ' s functional 
problems which resulted in hospitalization in March 1980 may be 
causally connected to activities during claimant ' s seven month 
personal leave for recuperation from a non-work related hand 
injury. The personal leave ended December 26, 1979 and claimant 
was placed as a janitor in the main locker room two days later. 
In support of their assertion, defendants rely upon the testimony 
of Kenne•h Beem, claimant ' s supervisor within the main locker 
room. Beem's testimony is extremely vague. Beem testified that 
he noticed the claimant "walked a little bit sideways • and 
seemed to be " throwing the left hip" to try to relieve pain when 
the claimant first came to work in the main locker room. It is 
not clear whether this witness observed the claimant 1n such a 
state before he started his janitorial work or after claimant 
had already used the alleged flow scrubbing machine or performed 
some mopping wor k . Due to vagueness problems, which cannot be 
resolved by other evidence, this testimony is given little 
weight. 

The difference between the testimony of the claimant and 
Beem regarding the alleged scrubbing machine Is not determinative. 
Defendants admit the claimant performed at least one week of 
mopping before reassignment to light er duty. Claimant' s testimony 
of janitorial bending Is unrebutted. Either repetitious bending 
or mopping motions, which claimant probably per f ormed, would 
have caused an aggravation of his post-lamlnectomy condition as 
suggested by Dr. Nisol. 

The foundation of Dr. Nisol's opinion has sufficient basis 
in the record. There are no ot her reports of any medical or 
other type of treatment during 1973-1979 besides the findings of 
Dr. Robinow. As discussed above, claimant established an 
industrial capacity at least as of March 1979. It would be 
surmise to presume claimant aggravated his condition during his 
seven month leave on the basis of the present record regarding 
his activities during this period of time. Thus, it is found 
that claimant probably did not experience a decrease in functional 
impairment until he was assigned to work in the main locker room. 

In brief, claimant was able to work during 1973 to 
despite the presence of a post-laminectomy condition. 
laminectomy condition was aggravated when he undertook 
work within the main locker room. 

II 

1979 
His 
janl tor 101 

The second issue on appeal Is whether claimant showed by a 
preponderance of the evidence a causal connection between a work 
related activity and the di~ability upon~ich he now bases his 
claim. Thus, the Inquiry Is whether claimant's work has a 

■ 

• 
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direct causal relation to aggravation or acceleration of his 
permanent intermittent claudication, or whether this permanent 
condition would have occurred simultaneously independent of 
the employment injury. 

Again, the deputy found that claimant had established the 
necessary causal relationship. 

Defendants argue, however, the intermittent claudication is 
the natural result of claimant's post-laminectomy degenerative 
condition. Alternatively, defendants argue that any work 
related aggravation was only temporary. 

A careful review of the credible evidence shows a direct 
causal relation between claimant's work related aggravation and 
his permanent intermittent claudication. 

Although Dr. Hisol was cautious in his assessment of causal 
connection as pointed out by the deputy, his testimony indicates 
that claimant's janitorial assignment contributed to the appearance 
of the intermittent claudication. On cross-examination, Dr. Misol 
stated that the claudication originated with the combination of 
post-laminectomy scar tissue constriction upon nerves and the 
progressive narrowing of the intervertebral space caused by 
removal of a protruded disc in 1971. Then, according to Dr. Hisol, 
over the years of 1973 to 1979, t wo vertebrae presumably L-5 and 
S-1, were closing together and claimant's nerve was •coming out• 
between these vertebrae; then claimant's new janitorial movements, 
as required by his main locker room position, aggravated the 
above described preexisting condition to a state of disability. 

Thus, the record indicates the claimant ' s intermittent 
claudication, although not directly caused by claimant's work 
activities, does have a causal connection to his permanent 
condition because the janitorial work performed by claimant 
acce l erated and worsened his preex isting condition which gave 
rise to the symptoms of the permanent disorder. There is no 
indication in the record of symptoms of a permanent disability 
until the claimant worked in the main locker room. The status 
of his preex isting condition before assignment to the main floor 
locker room, as indicated above, can be described as nondisabling 
because at t his time he had established an industrial capacity. 
In other words, he had worked some eight years after his 1971 
laminectomy , even though his work had been at least moderately 
heavy and vigorous. Thus, the acceleration of his preexisting 
condition is determined to have " more than slightly" aggravated 
his nondisabling preexisting condition. Therefore, the claimant 
is entitled to compensation to the extent of the disability 
found to exist. Nicks, 254 Iowa 130, 115 N.W.2d 812; Yeager, 
253 Iowa 369, 112 N.W.2d 299; and Ziegler, 252 Iowa 613, 106 
N.W.2d 591. 

Defendants argue first that claimant sustained only a 
temporary aggravation because Dr. Hisol testified that the •work 
component• of the estimated 30 percent permanent partial impair
ment was temporary in nature. Defendants argue second that 
since Dr. Hisol's deposition was taken only one month after the 
1981 aggravation, the rating itself could only be temporary 
because claimant was still recovering from that aggravation. 

This position ignores other parts of Dr. Hisol's testimony, 
especially the last portion, (Hisol dep., pp. 40-41 ) quoted 
above, that the 1979-1980 injury was a part of that i mpairment. 
(That he included the 1981 injury in the •work component• part 
of the permanent partial impairment is another question.) Also, 
Dr. Misol had said earlier in his deposition that the repetitious 
movement of the 1979-1980 janitorial work was •more likely" to 
cause a problem (see portions quoted above from pp. 23-24). 
Taken as a whole, Dr. Hisol's testimony shows his opinion 
clearly to be that the claudication originated in the post 
operative scarring and was aggravated by the janitorial work. 

The sequence of events, therefore, shows that claimant had a 
laminectomy in 1971 followed by some problems. Despite his 
post-laminectomy status, he was over the years (beginning in 
1973) able to do the work of a spiral wrap operator, which 
required at least moderately heavy lifting. Upon return to work 
in December 1979, after a hand injury not related to the present 
question, he began to experience pain in his low back because of 
the repetitious nature of his work. He was unable to continue 
this work after February 1980 and was able only to try it in 
January 1981. 

III 

The final issue on appeal Is the extent of claimant's 
industrial disability. 

Claimant's functional problems arise out of his lumbar and 
sacral spine area and the extent of his injury affects the trunk 
of his body. Thus, claimant's disability must be determined in 
terms of industrial disability to the body as a whole. 

The claimant argues the deputy was conservative in the legal 
determination that he only sustained a 50 percent loss of 
earning capacity. The claimant contends he is permanently 
totally disabled. 

The deputy determined the claimant's industrial disability 
in the following manner: 

With regard to the extent of claimant's industrial 
disabili t y, the undersigned must express some 
concern that more has not been done from a medical 
and vocational standpoint. Claimant is relatively 
yourg by today's standards and, without some 
further attempt at physical treatment (be it 
further surgery or pain center care) or vocational 
rehabilitation, should not be written off as 

useless to soci~ty - and to himself . Bence, at 
this time SO percent industrial disability is 
deemed appropriate based on the various industrial 
disability factors set forth in the recitation of 
the evidence. Defendants are admonished to provide 
the claimant treatment and training necessary to 
pr even t him from being permanently and totally 
disabled. (Arbitration decision, pp. 12-13) 

The claimant, argues that the deputy considered him to be 
totally disabled but held out the possibility that he may not 
remain in such condition pending defendants' provision of 
vocational rehalibitation and further medical t reatment. He 
argues the deputy is instructing him to await provision of such 
services and to file a review-reopening claim for permanent 
total disability if his condition does not improve. Claimant 
contends he should be declared 100 percent industrially d i sabled 
at this point in time, thereby leaving the defendants the option 
to file a review-reopening procedure should his condition 
improve. 

Regarding the potential prospects for further medical 
treatment, Dr. Hisol is of t he opinion that claimant ' s post
laminectomy condition prohibits any surgical Intervention due to 
a high degree of risk to future leg mobility. Dr. Hisol did not 
express an opinion in regards to other available types of 
medical treatment. Dr. Roland would consider an e xploration of 
claimant's lumbosacral spine, however, his medical evaluation 
does not indicate whether he had knowledge of the prior lam 1nectomy 
when he formulated this opinion, thus his opinion is rejected. 

Claimant has apparently reached his maximum healing point 
from the second episode as indicated by Dr. Hisol in a letter to 
the defendant insurance carrier dated August 11, 1981. (Cl. e x .. l, 
unnumbered page fol l owing p. 21) Thus, at this time it i& 
medically indicated that further significant improvement is not 
anticipated. Since intermittent claudication is a permanent 
disability and surgical intervention is not advisable, it is 
found that the claimant's medical condition has stabilized to 
the point of no further improvement. 

Next, claimant's permanent partial physical impairment of 30 
percent to the body as a whole, as estimated by Dr. Hisol, must 
be considered in relation to claimant's work e xperience and 
other industrial disability factors. Claimant is obviously not 
medically capable of returning to his employment as a janitor, 
nor to one of his previous tire building positions he held for 
approximately 19 years. He can not undertake any former general 
labor skills, even though In light of his education and work 
experience he is intellectually best qualified for these types 
of skills. In brief, he can no longer perform his accustomed 
general labor skills due to his disability found to exist. 

Claimant is not readily qualified for any supervisory 
placement in light of his education and low level of general 
labor experience as a welder, tire builder and janitor. Be may 
be able to locate a menial sedentary iob; however, in view of 
the other industrial disability factors, this possibility is o f 
little consequence. The situs and severity of his disease, in 
relation to his history of employment activities, shows he will 
always suffer a significant amount of intractable pain whenever 
he undertakes performance of previously trained activities. 

Claimant's description of his average day, in connection 
with his spouse's testimony indicates that he is unable to do 
routine tasks such as walking up a flight of stairs because of 
his functional impairment. 

Vocational rehabilitation may or may not Improve the claimant's 
condition. Hopefully, it will be explored and willingly offered 
and accepted. If conditions later warrant, this matter could 
then be reviewed upon proper application. 

Viewing the Industrial disability factors collectively, it 
is determined that the claimant is permanently totally disabled. 
Defendants, of course, are at liberty to file a review-reopening 
petition at a later date in order to assert the claimant's 
condition has subsequently been improved, however, in the 
meantime, the claimant must receive his entitled weekly compensa
tion for his present loss of earning capacity. 

FINDINGS OF FACT 

l. Claimant had a laminectomy for a lower back condition 
between the L4-5 and LS-Sl vertebrae areas in 1971. A herniated 
disc was removed at that time at the L5-Sl area. 

2. Claimant restr , cted his non-work lif t ing activities and 
was placed under medical work restrictions upon return to work 
in a tire production plant after the 1971 laminectomy. 

3. Claimant worked at a position within the plant from 1973 
to March 1979 which involved heavy lifting up to 52 pounds. He 
performed this work without any apparent difficulty. 

4. Claimant established a significant degree of industrial 
capacity despite existence of a post-laminectomy condition 
before he took a personal leave from work in Hay 1979 for 
recovery from a non-work related hand injury. 

S. Claimant's post-laminectomy condition became aggravated 
between December 26, 1979 and February 18, 1980 during assigned 
work activities as a janitor after his return to work from his 
personal leave. 

6. That no new injury was sustained on January 8, 1981. 

7. Claimant's condition has been rated as a 30 perc ent 
permanent partial physical impairment. 
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8. At the time of the hearing, claimant was a 50 year old 
man with a general equivalency degree. Claimant worked in the 
defendant employer's production plant for 20 years in various 
skilled and unskilled labor positions. Previously, the claimant 
was employed as a welder for thirteen years. 

9. Claimant is currently permanently and totally disabled 
from gainful employment, This determination is made pursuant to 
consideration of claimant's functional impairment, employment 
e xperience, potential for vocational rehabilitation, education, 
and other Industrial disability factors as evaluated at this 
point In time. 

CONCLUSIONS OF LAW 

1. Claimant sustained an injury arising out of his employment 
when janitorial functions during December 26, 1979 to February 
18, 1980 aggravated his preexisting post-laminectomy condition. 

2. Claimant proved by a preponderance of the evidence a 
probability of a causal connection between his work related 
injury of December 26, 1979 to February 18, 1980 and his permanent 
intermittent claudication condition because it was shown that 
work activities "more than slightly aggravated," Ziegler, 252 
Iowa 613, 670, 106 N.W.2d 591, or •materially aggravated," 
Yeager, 253 Iowa 369, 112 N.W.2d 299, his relatively nondisabling 
post-laminectomy condition. 

3. Claimant is permanently totally industrially disabled as 
a result of the work related aggravation of his preexisting 
condition. 

ORDER 

TBEREFORE, i t is ordered that the defendants pay the claimant 
permanent total benefits during the period of his disability as 
provided in Code of Iowa, section 85.34(3), as in effect at the 
time of the Injury at the stipulated rate of t wo hundred t wenty
one and 88/100 dollars ($221.88) per week. 

Compensation that has accrued shall be paid in a lump sum. 

Credit is to be given to defendants for the amount of 
voluntary benefits paid by them in this matter. Section 86.20, 
Code of Iowa. 

Costs of the proceedings are taxed to the defendants pursuant 
to Industrial Commissioner Rule 500-4.33. 

Interest shall run in accordance with section 85.30, Code of 
Iowa, as amended by enrolled Senate File 539, section 8 (1982). 

A f1n~1 report shall be filed by the defendants when this 
award is paid. 

Signed and filed this 27th 

Appealed to District Court: 
Affirmed 

day of October, 1982. 

ROBERT C. LANDESS 
INDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JOAN B. JACOBS, 

Claimant, 

vs. 

IOWA STATE UNIVERSITY, 

Employer, 

and 

STATE OF IOWA, 

Insurance Carrier, 
Defendants. 

File No. 488795 

REVIEW

R E O P E N I N G 

DECISION 

INTRODUCTION 

This is a proceeding in review-reopening brought by Joan B. 
Jacobs, claimant, against Iowa State University , employer, and 
the State of Iowa, insurance carrier, defendants, to recover 
additional benefits under the Iowa workers' Compensation Act for 
an injury arising out of and in the course of her employment on 
September 30, 1977. It came on for hearing on January 7, 1983 
at the Office of the Iowa Industrial Commissioner in Des Moines, 
Iowa. It was considered submitted with the filing of briefs on 
January 21, 1983. 

The industrial commissioner's file shows a first report of 
injury received on October 20, 1977. A memorandum of agreement 
was received on the same date. A letter offered in evidence a t 
the time of h~aring indicates that claimant was paid healing 
period benefits until July 24, 1980 at which time one hundred 
seventy-five weeks of permanent partial disability payments were 
commenced. 

The parties stipulated that the proper rate is $1 46.42; that 
claimant has never returned to work; and that all medical 
benefits have been paid. 

The record in this matter consists of the testimony of 
claimant, claimant's spouse, Russell D. Jacobs, and Clifford E. Smith, 
Ph.D.; claimant's e xhibit l, a report by John A. Caffrey, M.D., 
dated February 9, 1978; claimant's exhibit 2, a report from 
William P. Cooney, M. D., dated November 12, 1981; claimant's 
exhibit 3, a report from Barry A. Swedlund, M.D., dated March 
19, 1982; claimant's exhibit 4, a report from R. G. Van Dellen, M.D., 
dated March 23, 1982; claimant's exhibit 5, answers to inter
rogatories; claimant ' s e xhibit 6, the deposition of w. James 
Metzger, M.D., with accompanying exhibits; claimant ' s exhibit 7, 
the deposition of Thomas o. Gartin, H. D., with accompanying 
exhibits; claimant's exhibit 8, the vita of Clifford E. Smith; 
defendants' exhibit A which was offered by both parties, a 
letter from Richard L. Andrews dated December 4, 1980; defendants' 
exhibit B, a letter from Or. Cooney dated September 14 , 1978; 
defendants' exhibit C, a letter from Myrtle Engstrom dated 
September 27, 1982; defendants' exhibit D, a first report of 
injury for an injury on April 25, 1974 ; defendants' exhibit E, a 
first report of injury for an injury of September 30, 1977; 
defendants' exhibit F, a letter from Dr. Cooney dated December 
20, 1978; defendants' exhibit G, a letter from Dr. Cooney dated 
July 22, 1980; defendants' exhibit R, a letter from Dr. Cooney 
dated June 3, 1980; detendants' exhibit I, a letter from or. 
Caffrey dated February 25, 1982. The parties filed briefs. 

ISSUES 

The issues in this matter are whether or not there is a 
causal relationship between claimant's Injury of September 30, 
1977 and her present disability and whether or not claimant is 
entitled to permanent partial disability benefits. 

STATEMENT OF TBE CASE 

Fifty-four year old, married claimant testified to a high 
school education, t wo years of college and graduation as a 
medical technologist. After her graduation she worked in 
hospital laboratories. Following some time off for raising her 
children she worked as a part-time coordinator for children's 
church activities doing such things as arranging creative 
activities for the children, writing songs and meeting with the 
board of christian education. She spent nine months at a job at 
a figure salon introducing persons to the facility, weighing 
them in and encouraging the members. 

In 1974 she became a Lab Tech II with defendant employer 
doing veterinary medical research. At first she worked with 
ascaris suum, a nematod, which is found in the intestines of 
swine. She recalled the situation which ensued thusly: She had 
no problems until she began performing hysterectomies on the 
adult females to remove eggs so they could be cultured in the 
lab. The work was done in another building under a hood with a 
scrub down procedure and special clothing. She noted her eyes 
became irritated. She got a lightheaded feeling. Ber face 
turned bluish. Other persons she worked with observed her 
condition when she returned to the main building. On the last 
day she worked with the ascaris, she felt •quite ill." She left 
work and went home for awhile and then went back. That evening 
her eyes were sore. The following day she saw the doctor who 
told her she had asthma and started her on Prednisone. She 
returned to work and avoided the adult females. Eventually she 
was restricted from the lab. She developed diarrhea. 

She moved to the immunogenics lab 1n the poultry science 
department where she worked In a government project involving 
genetic resistance to disease. She had colitis and some trouble 
from her mastectomies. 

In the fall of 1975 her right wr ist was penetrated on the 
ulnar side by a wire. Pain and s welling developed. Flare-ups 
would come and go and claimant would return to work. 

In February 1976 she had the first of many surgeries. A 
second followed in the summer of that year. She began to notice 
a tightness in her throat and to be bothered by the dust in the 
animal pens and the chemicals she was using. When she did skin 
grafting with baby chicks, she got tiny scratches which welted. 
In August 1977 she was spurred by a rooster. In spite of 
careful and repeated scrubbing, her arm swelled. 

Eventually her wrist became weak, her pain worsened and her 
finger function decreased. Surgery was done.In February 1978 to 
remove a part of the carpal b6ne. 
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Hore surgery was done later in that year and finally her 
wrist was fused. As her finger motion was not good, a tendon 
release was performed in December. 

Her scar began to drain. A bone scan was positive and an 
attempt was made to culture the organism. Skin grafts were 
undertaken. A z-plasty was followed by five stage surgery 
including a pedicle flap. 

Claimant, who is right-handed, testified that she has had no 
recurrence of abscesses or drainage in this wrist. She said 
that because the ulna is loose and not fused, she can rotate her 
wrist, but she is not able to flex it. She expressed the 
opinion that her right wrist is not as strong as it was, but 
that she can lift and use it. She has experienced some loss of 
tissue. She no longer plays the piano or the guitar. She 
reported that she is not seeing any doctor at present for her 
wrist, although she did see one subsequent to her release 
because she thought she had arthritis in her hand. 

Regarding her allergy problems, claimant remembered a severe 
drug reaction from Carbenicillin which took the form of purple 
spots, loss of voice, swelling around the mouth and a closed 
throat. She had an episode of anaphalactic shock when an 
attempt was being made to desensitize her. Food reactions start 
with respiratory trouble, then abdominal cramping and finally 
diarrhea. She listed sensitivlty to turkey, milk products, 
mushrooms, feathers and library dust. She lS cautious about 
being around animals, libraries, places with pets, certain foods 
and going out of doors under some circumstances. She asserted 
that she must constantly be a ware of the possibility of her 
allergies getting her into trouble. She is bothered by cold 
air, and uses a mask to do her housework and to jog. An air 
cleaner has been attached to the furnace in her home. The 
family had pets and kept a cat until early 1978. 

Claimant was of the opinion that she is reacting to more 
things. She believed her doctor attributed her colitis to food 
allergies and stress. She continues to smoke approximately 
fifteen cigarettes per day although she admitted the internists 
at Mayo and Dr. Metzger had said it would be better if she did 
not. She does not notice an exacerbation of her asthma by 
eating, smoking or stress. She agreed that she is smoking more 
because of family problems. 

Claimant listed her medications as aminophylline, a broncho
dilator used four times a day; Alupent, a bronchod1latoc which 
she uses as needed; vanceril; Chlorpheniram1ne; Pred Hild, for 
sore eyes; Drixoral; epinephrine foe emergency; and Librax, an 
antispasmodic. Because of the nature of her medication, she 1s 
fearful of driving long distances. 

Clalmant assessed herself as "fairly healthy" prior to 1974. 
In 1952 she had an exploratory laparotomy which resulted ln the 
correction of some difficulties she had been having. In the mid 
1960's she had hemorrhoid surgery. In 1972 she was referred to 
Mayo Clinic for an electrolyte problem and for cystic fiber 
disease in both breasts. After breast implants were tried, 
surgery was done in 1972 and then repeated in 1975. She recalled 
that following her first operation, she had some psychological 
trouble. She was treated at Mayo in psychiatry for six weeks 
and her difficulties resolved. Claimant acknowledged some 
constipation through the years, but no serious gastointestinal 
problems. She denied broken bones, diseases, allergleS and 
trouble with her right arm or wrist before 1974. She claimed 
that none of her activities were limited by her health. 

Claimant was asked whether she could work in a normal 
atmosphere. She answered that she would have to be very careful 
and that she would prefer to work with an air cleaner. She 
asserted that from four to six weeks each summer she is unable 
to go out. She has no clerical tralning other than a semester 
of typing in high school. She reported spending her time at 
home reading, following the stock market and investing, studying 
geneology and entertaining frlends. In addition to workers' 
compensation, claimant gets $826 per month in long-term dis
ability payments. Ber interrogatories state: 

After my discharge from Mayo Clinic, I went to the 
Personnel Department at Iowa State University. I 
talked with Hr. Melvin Abbey of that department in 
Hay, 1980, and discussed the possibility of employ
ment. Hr. Abbey expressed concern over my problem 
with allergies and emphasized how dangerous they 
can be. 

He stated that Dr. T. D. Gartln, Pamily Practice 
Clinic, Ames, Iowa, was my primary physician and 
that any consideration of my working would depend 
on Dr. Gartin's judgment. When I talked with Dr. 
Gartin, he was opposed to my working and informed 
l'r. Abbey. 

Claimant's spouse of thirty-three years, Russell D. Jacobs, 
a safety design techniclan for the department of transportation, 
described claimant's health prior to 1974 as excellent and 
claimant able to participate in a wide variety of activities. 
Be recalled no trouble with foods, breathing, anxieties, dust or 
asthma. Claimant was able to do yard and garden work. Jacobs 
claimed that claimant now no longer can do things they used to 
en)oy together and that she must use care in such things as 
visiting her daughter's farm, being out of doors, traveling and 
selecting restaurant,. Particular care must be exercised when 
the trees are leafing in the spring and when the corn 1s tasseling. 

He sald that his wife has not sought employment since she 
stopped working. 

Clifford E. Smith, who has a Ph.D. in engineering valuation 
and who is a un1verslty professor, consultant and an arbi C'rator, 
testified that he intervlewed claimant on March 2, 1981 to 
deteraine her employability. In making such an evaluation he 
dlvides work lnto functioning with data, people and things. 
Claiaant's )Ob as a medlcal technologist was found to be working 
Wlth data sixty percent of the time, wit , oeople twenty-five 

percent; and with things fifteen percent. The breakdown for the 
job of laboratory technician was judged to be the same. 

In evaluating claimant Smith conducted a personal interview 
and reviewed some of the medical evidence as well. He saw 
claimant as affected by t wo disabilities--"little effective use 
of her right hand ••• [and allergy) to numerous particles in the 
air.• These were the only impairments he considered. 

On the positive side Smith observed that claimant has 
demonstrated an ability to work on her own and to learn new 
techniques. However, he concluded that c la imant would have only 
a fifteen percent possibility of finding employment. He made 
that assessment using a comparison that a person wi th no dis
ability would have a one hundred percent probability of finding 
work. Although he thought claimant might have a number of 
possibilities based on her wr ist alone, he saw the allergies as 
responsible for the major restriction. He also believed claim
ant's age would be a factor. Re did not give consideration to 
the unemployment rate. 

Thomas D. Gartin, H.D., board certified family practitioner, 
first saw claimant in April 1974 for an allergic reaction 
including wheezing in her lungs and rashes over the face and 
eyes. Prednisone was prescribed and claimant was advised t o 
avoid cont act with ascaris. 

In October 1975 claimant scratched her wrist on a cage and 
developed an abscess. When her recovery was not satisfactory, 
claimant was hospitalized and started on • high doses• of anti
biotics. Infection and reaction at claimant's wrist continued 
in January 1976 and claimant was referred to Dr. Grant who 
drained the pus from the wound the following month . 

On July 28, 1976 claimant was admitted to the hospital for 
reoccurrence. The diagnosis at that time was septic wr ist joint 
possibly osteomyelitis or an infection of the bone itself. 

Dr. Gartin noted that in September 1977 claimant reported 
that she had a tight sensation in her throat, shortness of 
breath and difficulty_in swallowing. Eventually she got to the 
point where eating chicken would result in an allergic reaction. 

Dr. Gartin observed that as time went on claimant became 
more sensitive to more things. He said claimant is sensitive to 
Chloramphenicol, carben1clll1n, Cephalosporins, Erythromycin, 
Sulfa drugs, morphine sulfate and penicillin . 

The physician was of the opinion that claimant should avoid 
working around poultry as he would expect her to have a severe 
allergic response. Later he testified: 

Her background or training and her talents are in 
the field of immunology. She is unable to perform 
that field because in immunology you are dealing 
with sensitizing proteins, sensitlzing substances. 
That's the way they study immunology. 

They take an organism and they t a ke the protein 
that that organism is composed of and they 1nJect 
it perhaps into a chicken and they later study the 
blood from that chicken and measure the response 
the chicken has had by producing antibodies to this 
which 1s an attempt to protect itself. 

You are developing a sensitivlty, if you will. 
These products are highly sensi t izing. I don't see 
how she can deal with it just from an allergic 
point of view. 

Re concluded that claimant is unemployable in the field in which 
she was trained. 

Dr. Gartin stated that claimant has been placed on a main
tenance program for her allergies. She is to carry epinephrine. 
He reported that " rather severe• arthritis is developing in her 
wrist and she has been treated with antiinflammatories. He last 
saw claimant on October 21, 1981. He expected that the arthritis 
and discomfort in her wrists would increase and that she would 
develop further environmental allergies. 

Regarding causation the doctor was questioned and testified 
as follows: 

o. Do you have an opinion, Doctor, based upon a 
reasonable degree of medical certainty as to 
whether or not her allergic reactions as they 
started in '74 and as they increased were in any 
manner caused by or a~gravated by her employment? 
You can answer that yes or not if you have an 
opinion. 

A. Yes, I have an opinion. 

Q. And what is that opinion? 

A. I think without question they certainly were. 
As far as my history is concerned, this initial 
insult and allergy response to ascaris was the 
first significant allergic problem she had. 

And it has progressed since that time including 
other aspects of her work environment and now into 
the home itself. And I think it's definitely 
related to that exposure. 

o. You also indicated that she, I think, hurt her 
vr1st you indicated, I thlnk, in '75. Do you have 
an opinion whether or not this would have been a 
situation that would have aggravated her allergic 
reactions? 

A. Yes, it would have aggravated it, yes. 

Q. Do you feel it did aggravate her allergic 
reactions? 

• 
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A. I thlnk that was the onset of her allergic 
problem to poultry. 

o. Let me ask you thls. Do you think there are 
any aspects of her allergies that you related to us 
here today, Doctor, that was not either caused by 
or aggravated by her employment? 

A. Any aspect 1a pretty broad, but lt seems to be 
that cer tainly her employment aggravated the 
allergic condition that did probably start at work. 
And I think, yea, directly related as the causative 
agent. 

People develop--once they start developing 
allergies, they tend to be more apt to develop 
sensitlvlties to ne w allergens as they come along 
or to even old on•• that they have been dealing 
with for years. So you get a snowball effect 
sometimes and I think this started with the ascarla 
problem. 

Or. Gartin reported that he had been aware of claimant's 
gastrointestinal problem since June 1974 . Re referred to her 
condition as irritable bowel syndrome and said that: " (p)robably 
we don't know (the cause). • He continued: 

I think that her wrist and her allergies and the 
disability that these cause are definitely work 
related. The gastrointestinal problem was and is 
only aggravated by the other stresses of her 
allergies and her disability and so forth. 

But that waa not caused by her work. It'a 
certainly maybe aggravated by the atressea that 
have developed and in that way it'a work related. 

When he was asked about permanent partial disability, he 
stated 1 

It seems to me in a right-handed person who does BS 
percent of thelr endeavors with their right hand 
and arm, that if they have a stiff wrist and an 
inab1l1ty to use their thumb and fingers with ease 
and wlth more importantly coordinat i on, if they 
have that inability, then they have a minimum of 7S 
to BO percent d1aab1l1ty of that extremity. 

He wrote on November 25, 1980: 

The stress of many, many surgeries, and the many 
hospitalizations has aggravated her gaatrointestinal 
tract to where ■h@ i• even {urthPr disabled with 
thla problem. She can't type accurately, she 
developed her inJury to her wriat while on the )Ob. 
She has had thirteen operations on that wrist. She 
has had no end to the pain and to the hospital1zationa. 
It ha■ aggravated her irritable bowel syndrome, 
which has now flared to J here it keeps her home 
bound. 

John A. Caffrey, K.D., first saw claimant January 26, 1978 
and performed akin teats. Re recorded reactions to duet, 
aapergillua, hor■odendrua, penicillin, candida, timothy, tree•, 
cockroachea, turkey, celery, cucuabera, aveet potatoes, white 
potatoes, string beans, corn 9rein, coconut, honeydew, bananaa, 
prune•, caspberriee, ~l■ond, aal■on, ■uatard, ■ushroo•s, cottonseed, 
casein and malt. Claimant'• a■lnophylline level vaa below 
normal. 

Initially laaunotherapy ~a■ reco■-ended, but after claimant 
had ayatemic reaction to an injection lt wa■ decided claimant 
should use bronchod!lators and avoid foods to vhtch ahe ia 
sensitive. or. Caffrey deacribed claimant•• condition as 
chronic in nature v lth a seventy-five percent probability that 
t.he condition ~ould flare-up lnter■!ttcntly. Be related claimant'• 
ayioptolOJI to her occupation. 

w. P. Cooney, K.D., of the Kayo Clinic, reported clal&ant's 
referral vith aoptlc arthritla 0£ the right vrlat . On July 2S, 
1978 debrlde■ent and icrigatlon ~ere Instituted. Claimant had 
radiological and bone aeon evidence of septic arthritis ~Ith 
localized oateomyolitls. 

On Augu■t JO, 1978 art.hrodesl• of the right vr iat vlt.h graft 
fro■ the hip bone vaa undertaken. Cla~ant • a• evaluated by the 
psyc~iatry service and found to have a alld personality disorder 
v ltb hysterical and hypochondrlacal traits. The allergist made 
adjust&ents in clalaant'a &edlcatlon and••• reported to feel 
tbat claiaant vaa overr~acting, but that she did bave a bona 
fide reaction to chlora:pbenlcol. 

Claiaant returned to the clinic in late 1978. After physical 
therapy vlth no iaprov~ nt, an extensor tenolyaia vaa conducted 
in Februar} 1979. The follo - ing contb a aynovecto:y and debrld-ent 
•ere done v ltb a rational flap late in the aonth. A Z-plasty 
• as done in l'..ay. 

Claliunt' ■ SYG>toa. abated until July 1979 . en addltior.al 
drainage occ rred. FUrther debrideaent -a• ~nderta•en and 
clah<ant ad a pedlcle flap. 

In December 1979 
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In a letter dated July 22, 1980 Dr. Cooney rated claimant'& 
Impairment at thirty percent of the upper extremity. A letter 
of November 12, 1981 extended the lapalr■ent to forty percent. 

R. C. van Dellen, K.O., aaw claimant on July 14 and November 
30, 1978. He listed drug allergies to penicillin, Carb~niclllln 
and Chloromycetin. It was the doctor's opinion that clalunt'D 
wrist problem was not an ollerqy problem. 

Horry A. Swedlund, K.O., first saw claimant on Karch 17, 
1980. His letter of Karch 19, 1982 refers pri~arily to treat
ment by the consultants. A pustular eruption woo viewed by the 
dermatoloqlst as a dry folllculltia. A gaatroenterologlat was 
reported to feel claimant had Irritable bowel syndrome. 

w. Jamee Ketzger, H.D., assistant profeaaor at the un1veraity 
of Iowa Kedical School who specializes In Internal medicine with 
a subspecialty in allergy and clinical lamunology and who la a 
fellow in the American Academy of Allergy and Immunology, 
testified that he first aaw claimant Karch 16, 1982 with dlagnoaea 
of " l) e xtrinsic asthma, 2) hlatory of ieflin, Carbeniclllln and 
Erythromycln allergey: 3) irritable bowel ayndro■e1 4) fibrocyatic 
breast dlseaGe1 S) status poat chronic o■teo■yelltla, right 
wrist, ond 6) history 0£ idiopathic edema.• 

Claimant returned on April 1, 1982 for a K~thachollne 
aerosol challenge which the doctor described aa1 

a teat designed to ahow hyp~rreactlve airwaya In 
asthmatic patients or other patients that have 
hyperreactlve airways. Hethachollne la on analogue 
of acetylchol1ne, which la a neurotransmitter and 
can trigger airways which are hyperreaponoive to 
respond with bronchoapasm. 

And a certain segment of the population seem• to 
be very responsive to small doaea, whereas those 
that ve call normal respond either not at all or to 
very high doses of Kethachollne drug. 

Claimant underwent this teat on two occaalona because ahe had 
taken theophylline the firat tlme and there was concern that the 
teat results were invalid. The teat waa positive the second 
time ln that claimant's lung• were hyperreaponalve. She had 
complete reversibility of her induced airways obatruct1on afte< 
two inhalations of Albuterol. The physician aald that such a 
result is not necessarily diagno■tlc of asthma. Other teatlng 
evidenced an atophy or allergic predlapoaitlon. Atophy was 
defined by Dr. Ketzger • a• those people (ale) that respond to 
skin testing to multiple Inhalant allergen• or environmental 
allergena, and In ■oat cases would have an elevated aerum lg£ 
level along with It and ln most cases ~ould alao h•ve a family 
history for allergy.• He stated that claimant had no family 
history of allergy. on teatlng claimant nao poaltive ,eactlona 
to house duet, nouae duat mites: dog, cat and horee eplthellUl!ll 
and Ceathers. A ~lnor reaction was produced to cow epithelium. 
Other aub&tance• teated ~ere llated ••• 

graea ■ix, alternaria ••• ,ngweed, horae, corn ~eal, 
early tree mix, asperglllua, cat, Ruaslon thistle, 
hog epithelium, tobacco, late tree ■I•, hormodendru■. 

Then we have hel&lnthosporium, Penlcllllua, 
mite, and pullularla. And then a• controls, we use 
codlene, hlata■ ine, and dlluant, dlluant (olc) 
belng a negative control. And thtn in addition to 
that, we also added akin test• to turkey, banana, 
and cow'• milk. 

The doctor agreed that food akin test• are unreliable in adults. 
He was aaked: 

O, If it haa been discovered that Kr&. Jacob• in 
eating either chicken or turkey or fowl hea become 
very Ill doing ao, vould your teat• that you've 
been able to take disprove that ■he ha• thh type, 
of reaction or ahe la not allerglc7 

A. ~ot absolutely. 

Q. So you just uae the beat teat that you could 
under the clrcuacatancea? 

A. That'a right. 

o. All rlght. so lf another doctor ~auld ••Y 
that, 'We've done this type, of teetlng and ahe doe■ 
abo• an allergic reaponsc,• you're not here to 
argue • lth hlm about that? 

A. 1 would aay that a■aualng the teets • redone 
under controlled conditions, t.bat - ould be• 
rel labl ~eat. 

Dr. Metz.gee rec.olled clal&ant'c allergy letory •• begi l 9 
lo 1974 • en atJe waa ~~eking•• a lab •••latent. Re aald that 
in ■oat tnat.ancea atop-/ v ld appe•r early ln life. e teatlfl 

well, l t.blnt ve ua ally aaa -e tbat atopy or 
allergy I• ln the claaalc:al eit •tlcn, typical 
alt atl •, la relaLed to at least U,e ta=ily 
predlspoaltion. ad that- predlapoaltlo la• 
that • r. o e e co tera e vlrocs,ental allergens, 
the perao will ea■lly for IgE antlbOdy and that 
lg~ antibody tben large Uc!> t.a directed at 
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to allergic reactl ns. 
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change in her exposure or no unusual exposure to allergens in 
large degree. 

Dr . Metzger believed claimant's medication had helped her in 
a general way. Be characterized claimant's condition as between 
mild and moderate. 

Dr. Metzger e xpressed the opinion that claimant's asthma ls 
for the most part allergic asthma. 

The doctor believed that the gastroenterology department had 
concluded claimant had an idiopathic hyperreactive bowel; i.e., 
a bowel "hyperresponsive to anxiety or stress, probably sometimes 
ingestants.• He did not think the bowel condition is related to 
allergies or asthma. 

As to whether or not allergies might be related to stress, 
Dr. Metzger said that while generally allergies are not thought 
of as caused by stress, bronchospasm might be worsened by 
stressful situations. Hore specifically, he did not believe 
stress was a factor in claimant's allergies . Such things as 
pets might cause claimant problems and smoking might act as a 
nonspecif i c irritant which would increase airway activity. The 
physician thought that a clean office would be an appropriate 
place for claimant to work or any job "where there was not a 
great deal of exercise or significant amount of exposure to 
non-specific irritants or specific allergens.• Hore specifically 
he identified such things as cigarette smoke, heavy dust, 
powders or aerosols. The doctor believed claimant should 
permanently avoid dusty environments and animal and irr i tant 
exposure. 

As to causation the allergist wrote: 
It is impossible to determine with certainty the 
rela t ionship of Hrs. Jacobs (sic] allergies to her 
work. However, it should be noted that she had no 
trouble until she developed severe diarrhea at work 
while working with ascaris. It is possible that 
her damaged intestinal mucosa allowed her to become 
sensitized to the allergens she was exposed to at 
that time. However, this is only conjecture on our 
part. We can not associate her asthma with her 
wrist injury, although her drug reactions occurred 
when she was given medication to treat this problems 
[sic) • 

Be was questioned: 

Do you still agree with that jtatement in your 
report? 

A. I agree in the sense that any attempt to 
suggest a cause and effect relationship between the 
certain parts of her work initially, referring 
specifically to ascaris infection, and any resultant 
allergies or asthma would be highly conjectural. 

Later he stated: "I think that the heavy exposure to animal 
danders and protein mite does seem to be related in a time 
sequence to the onset of her symptoms.• Be attributed no 
disability to drug reactions. Regarding her gastrointestinal 
problems he testified: " I think her overall syndrome fits the 
diagnosis of irritable bowel more than it does the allergic 
picture because by his t ory, she suggested to us that elimination 
diets, for e xample, had not changed her symptomatology.• 

APPLICABLE LAW AND ANALYSIS 

The first issue to be decided is whether or not there is a 
causal relationship between claimant's injury of September 30, 
1977 and her present disability. 

The claimant has the burden of proving by a preponderance of 
the evidence tha t the injury of September 30, 1977 is the cause 
of the disability on which she now bases her claim. Bodish v. Fischer, 
Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl v. L. 0. Boggs, 
236 Iowa 296, 18 N.W.2d 607 (1945). A possibility ls insut tlcient; 
a probability is necessary. Burt v. John Deere Waterloo Tractor 
Works, 247 Iowa 691, 73 N.W.2d 732 (1955). The question of 
causal connection is essentially within the domain of expert 
testimony. Bradshaw v. Iowa Methodist Hosgital, 251 Iowa 375, 
101 N.W.2d 167 (1960). However, e xpert me ical evidence must be 
considered with all other evidence introduced bearing on the 
causal connection. Burt, 247 Iowa 691, 73 N.W.2d 732. "The 
opinion of e xperts neecl""not be couched in definite, positive or 
unequivocal language.• Sondag v. Ferris Hardware, 220 N.W.2d 
903 (Iowa 1974). However, the expert opinion may be accep t ed or 
rejected, in whole or in part, by the trier of fact. Id at page 
907. Further, the weight to be given to such an opinion is for 
the finder of fact, and that may be affected by the completeness 
of the premise given the exper t and other surrounding circum-
stances. Bodish, 257 Iowa 516, 133 N.W.2d 867. Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (l967). 

The supreme cour t of Iowa in Almquist v. Shenandoah Nurseries, 
218 Iowa 724, 254 N.W. 35 (1934) at 731-32, discussed the 
definition of personal injury in workers' compensation cases as 
follows: 

While a personal injury does not include an occupational 
disease under the workmen's Compensation Act, yet 
an injury to the health may be a personal injury. 
(Citations omitted.) Likewise a personal injury 
includes a disease resulting from an injury •..• The 
result of changes in the human body incident to the 
general processes of nature do not amount to a 
personal inJury. This must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work . Such 
result of those natural changes does not constitute 
a personal injury even though the same brings about 
1apa1rment of health or the total or partial 
incapacity of the functions of the human body. 

A personal Injury, contemplated by the Wor kmen's 
Compensation Law, obviously means an injur y to the 
body, the impairment of health, or a disease, not 
e xcluded by the act, which comes about, not through 
the natura l bu i lding up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
(Citations omitted.] The injury to the human body 
here contemplated must be something , whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a part or all of the body. 

On October 20, 1977 defendants filed a memorandum of agree
ment which list s claimant's injury as a severe immune response 
and indicates that claimant's disability commenced on October 1, 
1977. 

As the case law above reflects, the matter of causal relation
ship is one for e xpert medical testimony. It is well to keep in 
mind that c l aimant first had trouble when she was work ing with 
ascaris in 1974. She had additional problems when her wrist was 
penetrated and she was spurred by a rooster. Claimant ceased 
working in September 1977. Claimant has gastrointestinal 
symptoms. 

Dr. Gartin, claimant's family and treating physician, views 
claimant's allergy problems as commencing with her response to 
ascaris and being aggravated by her wrist injury i n 1975. Later 
he wrote, " I think it is a matter of conjecture whether or not 
the septic wrist, which has been operated repeatedly, was purely 
bacterial or if indeed an antigen antibody reaction was also iJ\volvecl. • 
Be stated that " certa inly her empl oyment aggravated the allergic 
condition that did probably start at work." Dr. Gartin was . • 
unable to separa te out what aspects of the gastrointestinal 
problem were related to the allergic reaction and what weren't 
related; however, he thought stress "produced by all of this" 
could aggravate the gastrointestinal problems. 

Dr. Cooney , hand surgeon at the Mayo Clinic, and Dr. van Dellen 
of the allergy service, did not believe claimant's wrist problems 
were allergic in origin. 

Dr. Caffrey related claimant's symptoms to her occupation. 

Dr. Metzger, who noted that claimant had drug reactions to 
medications used in treating her wr ists, did not think there was 
a causal connection between the ascaris infection and claimant's 
allergies. He said that he had no direct experience that 
ascaris could lead to such problems, but he testified that he 
had been told by others it would be highly unlikely . Be did not 
believe stress a factor in claimant's allergies and her testimony 
was that neither did she. 

Be did not believe claimant' s gastrointestinal trouble was 
~elated, but he said allergies to food could affect the gastro
intestinal tract. Interpret ing what was done in the gastro
enterology department, Dr . Metzger traced claimant's gas t ro
intestinal problems to anxiety or stress and sometimes to 
ingestants. Dr. Metzger thought claimant's symptoms were more 
compatible with an irritabl e bowel syndrome than with allergy as 
elimination diets did not change her symptoms. 

Dr. Gartin seemed unsure about claimant's gastrointestinal 
problems. To some degree he attributed them to stress. Claimant 
herself testified that stress does not affect her allergies. 

Dr. Metzger, a board certified allergist and immunologist, 
testified convincingly that claimant's gastrointestinal troubles 
were related to irritable bowel syndrome. Any disability which 
claimant has that comes from her gastrointestinal system is not 
related to the incidents in her employment. 

Claimant's injury is a severe immune response. The record 
viewed as a whole establishes that claimant has disabili t y 
related to a severe Immune response. 

The remaining issue is the extent of claimant's permanent 
partial disability. 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railwa¥ Co., 219 Iowa 587, 
593, 258 N.W. 899, (1935) as follows: It is therefore 
plain that the legislature intended the term 'disability• to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disabili t y' to be comput ed in the terms of 
percentages of the total physical and mental ability of a normal 
man.• 

The opinion of the supreme court in Olson v. Goodyear 
Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963) at 1121, 
__ , cited with approval a decision of the industrial commissioner 
for the following proposition: 

Disability• • • as defined by the Compensation Act 
means industrial disability, although functional 
disability is an element to be considered •••• In 
determining industrial disability, consideration 
may be given to the Injured employee's age, education, 
qualifications, e xperience and his inability, 
because of the injury, to engage in employment for 
which he is fitted. • • • • 

The industrial commissioner frequently has stated: 

A finding of impairment to the body as a whole 
found by a medical evaluator does not equate to 
industrial disability. This is so as impairment 
and disability are not identical terms. Degree of 
industrial disability can in fact be much different 
than the degree of impairment because in the first 
instance reference is to loss of earning capacity 
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and in the later to anatomical or functional 
abnormality or loss. Although loss of function is 
to be considered and disability can rarely be found 
without it, it is not so that an industrial dis
ability is proportionally related to a degree of 
impairment of bodily function. 

Pactors considered in determining industrial 
disability include the employee's medical condition 
prior to the injury, after the injury and present 
condition; the situs of the injury, its severity 
and the length of healing period; the work experience 
of the employee prior to the injury, after the 
injury and potential for rehabilitation; the 
employee's qualifications intellectually, emotionally 
and physically; earnings prior and subsequent to 
the injury; and age, education, motivation, and 
functional impairment as a result of the injury and 
inability because of the injury to engage in 
employment for which the employee is fitted. Loss 
of earn1ngs caused by a job transfer for reasons 
related to the injury is also relevant. These are 
matters which the finder of fact considers collectively 
in arriving at the determination of the degree of 
industrial disability. 

There are no weighting guidelines that are 
indicated for each of the factors to be considered. 
There are no guidelines which give, for example, 
age a weighted value of ten percent of total, 
education a value of fifteen percent of total, 
motivation - five percent; work experience - thirty 
percent, etc. Neither is a rating of functional 
impairment entitled to whatever the degree of 
impairment that is found to be conclusive that it 
directly correlates to that degree of industrial 
disability to the body as a whole. In other words, 
there are no formulae which can be applied and then 
added up to determine the degree of industrial 
disability. It therefore becomes necessary for the 
deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the 
finding with regard to degree of industrial dis
ability. 

Functional impairment of claimant's upper extremity ranges 
between seventy-f1ve to eighty percent assigned by Dr. Gartin 
who gives consideration to things other than range of motion, 
and forty percent by Dr. Cooney. According to the AMA Guides, a 
forty percent impairment of the upper extremity translates to 
twenty-four percent of the body as a whole, As Dr. Cooney is a 
specialist in hand surgery, greater weight will be given to his 
opinion. or. Cooney 3lco ct~tcd that •tt)horo ~ro no limitation~ 
as to the amount of weight that can be lifted with the wrist nor 
are there any specific limitations related to active motion of 
the fingers and overall use of the hand." 

Dr, Metzger assigned no impairment rating to claimant's 
allergies, but he believed claimant should permanently avoid 
dust and animal or irritant exposure. 

Claimant is an older worker, but she has a good educat1on. 
As Dr. Smith po1nts out, she has both an ability to learn new 
techniques and to work on her own. Host of her job experience 
has been in the laboratory, but she has done work with people in 
both the church and in the figure salon. Claimant presented 
herself at the hearing as both pleasant and well-spoken. 

Claimant was evaluated by Dr. Smith who considered her 
disabilities to be in her hand and her allergies and who did not 
consider her motivation. He conducted an interview and took 
information from claimant. regarding her medical treatment. Bis 
evaluation was directed to lab work and did not give considera
tion to claimant's work experiences in other areas. Dr. Smith's 
testimony is not very helpful in that it does not tell the 
undersigned what claimant might be able to do in a lab. Obviously 
laboratory work is varied and can range from performing hyster
ectomies on worms to doing blood typing. The work can be 
performed in dusty animal pens or in the sterile environment of 
an isolation cell. 

Dr. Gartin expressed his belief that claimant should not 
work in sensitizing and concludes that claimant cannot work in 
the field in which she was trained. The only specific reference 
he makes is to sensitizing. Dr. Gartin seems the sort of 
physician who would cater to claimant's doctor dependency. Be 
gives her a poor prognosis. Lesser weight is given to his 
opinion in that the specialist9 claimant has seen are more 
experienced in dealing with claimant's particular problems. Dr. 
Gartin may to some degree be responsible for claimant's failure 
to try to work in light of his negative perspective in this case. 
Dr. Metzger thought a "clean office" an appropriate place for 
claimant to work. Claimant continues to smoke. Ber smoking 
places an irritant in the environment which apparently she is 
able to withstand. Claimant uses her mask as she does some of 
her housework and to )Og. Conceivably she could use a mask to 
travel to and from work. Dr. Van Dellen viewed claimant's 
allergies as under good control within her maintenance program. 
Claimant last saw Dr. Gartin in 1981. Claimant can avoid her 
asthma problem by avoiding irritants. 

Claimant's motivation to return to work is questionable. 
She did go to her former employer who deferred to Dr. Gartin's 
judgment. Claimant appears t o be a perst n with much to offer 
others. It is a shame for her ta l ents to go unused. Heavy 
consideration is given to c laimant's failure to seek work. Bad 
she attempted to work and experienc ed 1ncreased symptomatology, 
her industrial disability might be greater. 

After reviewing the Iowa c ase .aw c ited herein, the findings 
of fact listed below and considering the analysis set out in 
this section, the undersigned c oncludes that claimant has a 
permanent partial industrial disability of f ifty percent. 

FINDINGS OP PACT 

WHEREFORE, IT IS FOUND: 

That claimant is fifty-four years of age. 

Tha t claimant has a high school education and two years of 
college. 

That claimant is a graduate medical technologist. 

That claimant worked a number of years ago in hospital 
laboratories. 

That claimant also has had work experience as a director of 
children's activities and as an assistant in a figure salon. 

That claimant had instances of eye irritation, lightheadedness 
and diarrhea when she was working with asca~is. 

That claimant's wrist was penetrated by a wire in 1975. 

That in 1976 claimant began to be bothered by dust in the 
animal pens and by chemicals. 

That in August 1977 claimant was spurred by a rooster. 

That claimant had a number of wrist surgeries related to her 
wrist injury including debride<m,ts, arthrodesis with graft, an 
extensor tenolysis, synovectomy, a z-plasty and a pedicle flap. 

That claimant has had reactions to both foods and drugs. 

That claimant ceased working in September 1977 because of a 
severe immune response. 

That claimant's injury is a severe immune reponse. 

That claimant has an irritable bowel syndrome which is not 
related to her injury. 

That claimant is cautious being around animals, libraries, 
places with pets and outdoors under some circumstances. 

That claimant has an air cleaner in her home and sometimes 
uses a mask. 

That claimant continues to smoke. 

That claimant's present medications are aminophylline, 
Alupent, vanceril, Chlorpheniramine, Pred Hild, Drixoral, 
epinephrine and Librax. 

That cl~imant'& treatment program for her allergies is 
maintenance in nature. 

That claimant has loss of strength and loss of motion in her 
right wrist. 

That claimant discussed the possibility of employment with a 
member of the personnel department at Iowa State. 

That prior to claimant's problems with allergies and her 
wrist, she had an unrelated exploratory laparotomy, hemorrhoid 
surgery, dilation and curettage and mastectomies with related 
psychological problems. 

That claimant has idiopathic cyclic edema, a diaphragmatic 
hernia and a hiatal hernia which are unrelated to her injury. 

That claimant had no trouble with her right arm or wrist 
before 1974. 

That claimant should avoid known allergens and nonspecific 
irritants. 

That claimant has disability related to her severe immune 
response. 

CONCLUSIONS OF LAW 

WBEREPORE, IT IS CONCLUDED: 

That claimant's inJury of September 30, 1977 is the cause of 
the disability on which she now bases her claim. 

That claimant has a permanent partial industrial disability 
of fifty (50) percent. 

THEREFORE, IT IS ORDERED: 

That defendants pay unto claimant two hundred fifty ( 250) 
weeks of permanent partial disability at a rate of one hundred 
forty-six and 42/ dollars ($146.42) beginning July 24, 1980. 

That defendants receive credit for the payment of benefits 
previously made. 

That defendants pay costs pursuant to Industrial ComJDissioner 
Rule 500-4. 33. 

That defendants file a final report when this award is paid. 

Signed and filed this~ day of February, 1983. 

No Appea l JUDITH ANN HIGGS 
DEPUTY INOOMRlAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

IN RE DECLARATORY RULING 

OP 

JOHN DEERE DUBUQUE WORKS 
OF DEERE & COMPANY, 

Petitioner. 

D E C L A R A T O R Y 

R U L I N G 

On January 19, 1983, John Deere Dubuque Works of Deere & 
Company petitioned for a declaratory ruling as follows: 

(1) The Petitioner is Deere & Company, doing 
business as John Deere Dubuque Works, P.O. Box 538, 
Highway 386, Dubuque, Iowa. 

(2) The factual situation involved in this request 
for declaratory ruling is as follows: 

In 1980, the Iowa legislature passed Chapter 
85B, Code of Iowa, known as the "Iowa Occupational 
Hearing Loss Act•. Section 85B.8 of that Chapter 
purposts to provide "events• which constitute the 
"date of occurrence• within the meaning of Section 
85.26(1) of the Code. It attempts to define these 
• events• for claims arising both before and after 
the effective date of the Act. 

The Petitioner has employees who have experi
enced more than one of the •events• described in 
Section 85B.8. For example, an employee worked in 
an excessive noise level area for ten years, from 
1965 to 1974, and is still an employee. Another 
employee worked in an excessive noise level area 
from 1965 to 1975 and retired or was terminated in 
1981. In each case, the employee's work subsequent 
to 1975 did not involve excessive noise levels. 

(3) The rules, statutes or orders applicable to the 
questions presented are Chapter 85B, specifically 
Section 85B.8, and Chapter 85, specifically Section 
85 . 26(1), Code of Iowa (1981), as amended. 

(4) The questions to be answered by the declaratory 
ruling are as follows: 

(a) Assume that an employee prior to January 1, 
1981, sustained an occupational hearing loss due to 
work in excessive noise level areas: assume that 
said employee was transferred from the excessive 
noise level more than t wo years prior to January 1, 
1981; and assume further that he is still an 
employee with the employer. When is the "date of 
the occurrence of the inJury• for purposes of the 
statute of limitations on his claim? 

(b) Assume an employee suffers an occupational 
hearing loss after January l, 1981, and is transfer
red from an excessive noise level area; assume 
further the empl oyee retires or is terminated from 
employment or is laid off more than t wo years after 
his transfer from the e xcessive noise level area. 
When is the "date of the occurrence of the injury• 
for purposes of the statute of limitations on this 
claim? 

(5) The Petitioner suggests that the Commissioner 
find that the date of injury in each of the questions 
above would be t he date the employee was transferred 
from e xcessive noise level employment rather than 
the employee's retirement, termination or date of 
layoff. 

Petitioner believes the legislature intended to 
provide that the date of injury would be the 
earli er of the specified events for occupational 
hearing losses sustained both before and after the 
effective date of the Act. Any other interpretation 

ma kes the inclusion o f the " transf er • event meaning
less. In other words, if an employee has two years 
from the date of his reti r ement or termination, or 
from six months after a layoff which lasts longer 
than a year, within which to bring a claim for 
occupational hearing loss, why include the date of 
transfer from an excessively noisy area, which 
necessarily occurs during employment, as a "date of 
injury"? This event must occur prior to retirement, 
termination or layoff. 

WBEREFORE, the Petitioner respectfully requests 
a declaratory ruling from the Iowa Industrial 
Commissioner pursuant to Section 17A.9 of the Iowa 
Code and Chapter 500-5 . l of the Iowa Administrative 
Code. 

Section 858.8 states in full: 

A claim for occupational hearing loss due t o 
excessive noise levels may be filed six months 
after separation from the employment in which the 
employee was exposed to excessive noise levels. 
The date of the injury shall be the date of occur
rence of any one of the following events: 

l. Transfer from e xcessive noise level employ
ment by an employer. 

2. Retirement. 

3. Termination of the employer-employee relation
ship. 

The dat e of inJury for a layoff which continues 
for a period longer than one year shall be six 
months after the date of the layoff. However, the 
date of the injury for any loss of hearing incurred 
prior to January 1, 1981 shall not be earlier than 
the occurrence of any one of the above events. 

The petition construes S85B.8 to mean that the ear lier of 
the three listed events determines the date of occurrence for 
the purpose of beginning the statute of limitations under S85.26(1). 

The plain meaning interpretation of the statute would agree 
with petitioner's construction. Thus if a worker who has been 
exposed to permanent sensorineural hearing loss as defined under 
Chapter 858 is transferred from the area of exposure to another , 
non-exposure area, the statute of limitations unde r §85.26(1) 
would begin to run at the occurrence of such a transfer. That 
is, the worker could later retire or ot herwise terminate the 
employment, but the statute of limitations would begin at the 
time of his transfer rather than at either the retirement or 
termination date. Likewise, if the employee was never t rans
ferred and if the employee was exposed to excessive noise levels 
as defined in Chapter 85B, he or she could work several years in 
that occupation and the statute of limitations would not begin 
to run until the employee's retirement or termination of the 
employment relationship because one or the other was the first 
event to trigger the statut e of limitations. 

The construction that • any• means "firs t• also agrees with 
Webster's New World Dictiona r o f the American Lan ua e, Colle e 
E it1on, whic e nes any as one no matter w ic o more 
than t wo: As, any boy may go •••• • Thus, •no matter which" of 
the three events occurs first, it is that event which starts the 
statute of limitations. 

WHEREFORE, it is hereby ruled that under S85B.8, Code of 
Iowa, "any of the following e vent s• means the first of those 
events which occur in time. 

Signed and filed at Des Hoines, Iowa this 17thday of 
February, 1983 . 

No Appeal 
BARRY MORANVILLE 
DEPUTY I NDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

MARJORIE H. JOHNSTON, 

Claimant, 

vs. 

DES HOINES GENERAL HOSPITAL, 

Employer, 

and 

BITUMINOUS INSURANCE 
COMPANIES, 

Insurance Carrier, 
Defendants. 

File No. 540245 

A P P E A L 

D E C I S I O N 

On March 28, 1983 the defendants' appeal of a ruling over
ruling defendants' motion to reopen the record came on for 
determination. 

On January 18, 1983 a deputy industrial commissioner, before 
whom this matter is pending for determination on the merits, 
entered a ruling denying defendants' request to reopen the record 
to gather and submit additional evidence in the main action. 
Defendants appealed from this ruling on January 21, 1983. On 
January 28, 1983 defendants filed a request for taking additional 
evidence on appeal. On February 4, 1982 claimant filed a resistance 
to the request for taking additional evidence. On March l, 1983 
the undersigned entered a ruling denying defendants' request to 
take additional evidence from which defendants petitioned for 
judicial review. 

As the ruling on the request for taking additional evidence 
is not dispositive of the entire appeal of the denial of the 
motion to reopen, although the effect may be the same, a telephonic 
hearing was conducted on this day with attorneys for the claimant, 
defendant and the undersigned to determine if the matters on 
appeal to the agency could be concluded so that it was clear that 
all action by the agency regarding the appeal from the ruling of 
the deputy denying the motion to reopen the record was final. 

Review of the record regarding this matter on appeal reveals 
that the recitation of the sequence and substance of events as 
disclosed in the ruling of the deputy entered January 18, 1983 is 
appropriatG~ 

WHEREFORE, the ruling of .January 18, 1983 denying defendants' 
request to reopen the record should be affirmed. 

TIIEREPORE, the relief requested by defendants on appeal of 
the ruling 1s denied. 

Signed and filed this 28th day o f March, 1983. 

No Appeal ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COMM ISSIONER 

CARROLL C. KALVIG, 

Claimant, 

vs. 

MANLY FARM STORE, DIVISION 
OF KENSETT STEEL, INC., 

Employer, 
Defendant. 

File No. 686209 

APPEAL 

DECISION 

STATEMENT OF THE CASE 

De fendant appeals from a proposed arbitration decision filed 
April 12, 1982 wherein claimant was awarded healing period 
benefits plus related medical expenses for an alleged industrial 
injury occurring on Octobe r 21, 1981. 

The record on appeal consists of the hearing transcript 
which contains the testimony of claimant, Alexander Reagel, 
Evelyn Reagel, Adam Heagel, Jeff Abben, and Steve Reage l ; 
claimant's e xhibits l through 10 inclusive; defendant's exhibits 
A, C, D, E, and F; and the briefs and e xceptions of both parties 
on appeal. 

ISSUES 

The issues on appeal are whether an employer-e~ployee 
relationship existed, and if so whe t her claimant sustained an 
injury arising out of and in the course of employment, and it so 
the proper rate of compensation. 

REVIEW OF TBE EVIDENCE 

Review of the record on appeal reveals claimant was an 
employee of one of defendant's suppliers prior to working for 
defendant. Claimant earned his livelihood in sales previously 
and entered into a contract with Alexander Beagel whereby he 
would sell farm products and grain bins for defendant. Inasmuch 
as claimant was inexperienced in the sale of farm goods, he was 
to receive $300.00 per week as an advance on draw against future 
commissions. (Transcript, p. 701 Claimant was also provided 
with a leased vehicle and gasoline by defendant. (Tr., pp. 12-
13) Claimant requested that taxes and social security not be 
withheld by defendant. (Tr., p. 234 l 

Claimant began work ing as a sales person for defendant on 
August 30, 1981. Defendant e xpected claimant to work regular 
hours throughout the week although he frequently worked additional 
hours on his own. (Tr., p. 21 41 Claimant testified on direct 
examinat ion: 

Q. Did you have any fi xed hours of employment, 
sir? 

A. Yes, I sure did. 

Q. Can you tell us what those hours were? 

A. I was told I had to show up in the morning and 
work out of the office. My hours started out at 
nine in the morning until five, and then nine till 
t welve, but I changed the hours to eight to five, 
and everybody started comin' at eight to five when 
I started comin' at eight. (Tr., p. 11) 

Claimant would often be given a list of names and would be 
told to use the phone on the premi ses to get leads on sales. 
Claimant maintained no place of business himself. Claimant also 
helped in the construction of grain b,ns to familiarize himself 
with defendant's business so he would be able to give accurate 
materials and construction price estimates to prospective 
customers. When claimant participated in construction Jobs, he 
did not supply his own tools. Claimant also picked up supplies 
for a construction job on one occasion. On many occaslons, 
claimant was left alone at defendant's place of business conducting 
over the counter sales. 

Claimant did not employ any assistants. (Tr., p. 52) 
Defendant had the right to terminate cla imant's employment at 
will. (Tr., pp. 52, 115-116) Claimant a l so considered Alexander 
Heagel his supervisor with the right to control how work was 
performed. (Tr., pp. 13-1 4) This control was substantiated by 
Jeff Abben another individual defendant regarded as an independent 
contractor. (Tr., p . 181) 

The exten t of defendant ' s control over the claimant is 
further illustrated by claimant's testimony as tb his activities 
on October 21, 1981, the date of his alleged injury . Claimant 
testl tied: 

A. I showed up for work in the morning, and I was 
told I had to go out and help put up this auger. I 
don't know whether it's originally called an auger. 
But it's an auger on top of a bin . We went out 
there. I believe I took Jeff and Alex took Adam. 
I don't remember. Both the Vol ks wagen trucks went 
out there. And we were told we had to put up this 
auger. We waited tor a crane to come out to lif t 
the auger up over the bins, because it was li ke 
thirty some feet in the air. I don ' t know exactly 
how high it was. 

• • • 
Q. Had you had any contact with the owner of this 
particular farm before? 

A. I never have had any contact with the owner. 

o. Who gave you some indication that you were to 
go to this particular location? 

A. Alex Beagel. 

Q. And what was your understanding of your task 
once you arrived there? 

A. Well, I was told to get up on fop of the bin, 
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and there was one of us at each end of the bin, I 
believe, and I think maybe one in the middle at 
some particular time, and we were puttin' nuts and 
bolts •.. (Tr., pp. 29-30) 

At all times material hereto, claimant was enthusiastic, 
willing to work, and repeatedly volunteered for many assignments 
in order to "learn the ropes.• Although claimant worked only a 
short time for defendant before his injury, there 1s no indica
tion that claimant worked for anyone else but the defendant. 

On October 21, 1981, claimant was assisting 1n the construc
tion of a grain bin at the direction of his employer. Claimant 
was assisting in the 1nstallat1on of an auger which stretched 
between three bins. (Def. ex. D) Claimant was physically 
located on the center bin when he allegedly caught his foot in a 
safety ring near the top of the bin and twisted his right knee. 
There 1s some dispute as to the existence of a safety ring on 
this bin but this dispute is immaterial to the resolution of the 
issue at hand as 1t is clear that claimant twisted his knee 
while atop the bin. Claimant descended to the ground and made a 
comment with regard to a catch in his knee. (Tr., pp. 32-33, 
91, 171) Co-workers Adam Heagel and Jeff Abben also noticed 
claimant limping on that day. (Tr., p. 191) It is noted that 
emergency room records prepared by S. J. Laaveg, M.D., reflect a 
different type of employment injury on October 21, 1981. (Cl. 
exs. 2, 5) While there is no explanation for these varying 
accounts the physical findings and lay testimony all point to 
the occurrence of an injury while atop the bin. (Tr., p. 105) 

Claimant went to the emergency room at the St. Joseph Mercy 
Hospital in Mason City on October 22, 1981. He was complaining 
of pain in his right knee upon extension. X-rays taken at that 
time failed to reveal any evidence of fracture or bone injury to 
the right knee. Dr. Laaveg examined claimant and minimal 
effusion of the knee was present. Claimant lacked the last 10 
degrees of full extension and could flex his right knee to 
approximately 120 degrees. Dr. Laaveg's initial impression was 
that claimant had sprained his knee and had a possible internal 
derangement of that knee. Claimant was instructed to use . 
crutches and given a prescription for pain medication. Elevation 
of the knee was also prescribed. On October 25, 1981 claimant 
returned to Dr. Laaveg. Claimant had a mild effusion and was 
unable to completely extend his knee without a great deal of 
pain and discomfort. He thought claimant had sustained a medial 
meniscal tear and made arrangements for claimant to be admitted 
to the hospital on October 30, 1981. (Cl. ex. 3) 

On October 30, 1981 a partial medial men1scectomy was 
performed on the right knee. Claimant was released from the 
hospital on October 31, 1981. Dr. Laaveg told claimant to 
maintain elevation of his leg, then to increase his mobility and 
weight bearing accordingly. Dr. Laaveg saw claimant again on 
November 23, 1981 and claimant still complained of pain when he 
fully extended his knee. Claimant was told to gradually increase 
his activity and was admonished to perform exercises because he 
had not been doing them. Claimant returned to see Dr. Laaveg on 
December 22, 1981, when claimant reported "catching• and swelling 
of his knee. He had patellofemoral crepitus and chondromalacia 
of the patella. Claimant was released to return to work on 
January 4, 1982. 

Dr. Laaveg, 1n a November 25, 1981 report stated that the 
injury is work related and is permanent. (Cl. ex. 3) The 
record indicates that claimant last worked on October 29, 1981, 
the day before he was admitted to the hospital. The medical 
evidence indicated that claimant could return to work on January 
4, 1982 to the same or similar employment. Claimant was disabled 
from acts of gainful employment from October 31, 1981 through 
January 3, 1982. 

Claimant, at all 
two minor children. 
of the injury. 

times material hereto, was married and had 
He was not residing with them at the time 

The record indicates that claimant was paid a gross cash 
wage in addition to a vehicle and fuel. Claimant was only 
employed about two months prior to his injury, receiving $300.00 
per week in addition to the use of a vehicle and fuel. (Def. ex. 
Al The deputy found the gross weekly wage to be $425.00 per 
week when adding the value of the lease of the vehicle and fuel. 
This was not disputed on appeal. 

Claimant testified that he was to be paid wages only during 
a training period of three months. After that time, he would 
acquire additional independence and would be paid on a strict 
commission basis. (Tr., pp. 9, 25) According to the testimony 
of Steven Reagel, Alex Beagel's son and part-owner of defendant, 
claimant could have expected his yearly commission sales to 
approximate $50,000.00 per year. The record does not disclose 
whether claimant's earnings should have been expected to increase 
to this amount during the period of disability. (Tr., pp. 206-
207, 224) 

APPLICABLE LAW 

An employee 1s entitled to compensation for any and all 
personal injuries which arise out of and in the course of the 
employn,ent. Iowa Code section 85.3(1). 

Iowa Code section 85.61(2) and section 85.61(3J(b) states: 

2. •worker• or •employee• means a person who has 
entered into the employment of, or works under 
contract of service, express or implied, or appren
ticeship, for any employer, every executive officer 
elected or appointed and empowered under and 1n 
accordance with the chapter and bylaws of a corpora-
tion, including a person holding an official 
position, or standing 1n a representative capacity 
of the employer, and including off1c1als elected or 
appointed by the state, counties, school districts, 
area education agencies, municipal corporations, or 
cities under any form of government, and including 
members of the Iowa highway safety ~atrol and 

conservation officers, except as hereinafter 
specified. 

•workman• or •employee• shall include an inmate 
as defined in section 85.59. 

3. The following persons shall not be deemed 
•workers" or • employees•: 

• • • 
b. An independent contractor. 

The Iowa Supreme Court stated in Nelson v. Cities Service 
Oil Co., 259 Iowa 1209, 1213, 146 N.W.2d 261 (1967): 

This court has consistently held it 1s a claimant's 
duty to prove by a preponderance of the evidence he 
or his decedent was a workman or employee w1th1n 
the meaning of the law, and he or his decedent 
received an injury which arose out of and in the 
course of employment. See section 85.61, Code, 
1962. 

And, if a compensation claimant establishes a 
prima facie case the burden is then upon defendant 
to go forward with the evidence and overcome or 
rebut the case made by claimant. He must also 
establish by a preponderance of the evidence any 
pleaded affirmative defense or bar to compensation. 
(Citations omitted.) 

Given the above, the court set forth its latest standard for 
determining an employer-employee relationship in Caterpiller 
Tractor Co. v. Shook, 313 N.W.2d 503 (Iowa 1981). The c~urL 
stated in part: 

I. The employer-employee relationship. As 
defined in section 85.61(2), The Code, an "employee• 
is a "person who has entered into the employment 
of, or works under contact of service ..• for an 
employer.• Factors to be considered 1n determining 
whether this relationship exists are: (ll the right 
of selection, or to employ at will, (2) responsi
bility for payment of wages by the employer, (3) 
the right to discharge or terminate the relation
ship, (4) the right to control the work, and (5) 
identity of the employer as the authority 1n charge 
of the work or for whose benefit it is performed. 
The overr1din issue 1s the intention of the parties. 
McClure v. Union, et a ., Counties, N.w. d 
285 (Iowa l97l). (Emphasis added.) 

If a claimant has established a pr1ma facie case for an 
employer-employee relationship, the defendant may assert the 
affirmative defense that claimant's decedent was an independent 
contractor. The test for meeting the burden of proof on this 
affirmative defense goes back to Hallinger v. Webster City Oil 
Co., 211 Iowa 847, 851, 234 N.W. 254 (1931), wherein the court 
states: 

An independent contractor, under the quite universal 
rule, may be defined as one who carries on an 
independent business, and contracts to do a piece 
of work according to his own methods, subJect to 
the employer's control only as to results. The 
commonly recognized tests of such a relationship 
are, although not necessarily concurrent, or each 
in itself controlling: (1) the existence of a 
contract for the performance by a person of a 
certain piece or kind of work at a fixed price; (2) 
independent nature of his business or of his 
distinct calling; (3) his employment of assistants, 
with the right to supervise their activtt1es; (4) 
his obligation to furnish necessary tools, supplies, 
and materials: (5) his right to control the progress 
of the work, except as to final results; (6) the 
time for which the workman is employed; (7) the 
method of payment, whether by time or by job; (8) 
whether the work is part of the regular business of 
the employer ...• 

It is for the triers of fact to determine whether or not 
there is a sufficient group of favorable factors to establish 
the relationship of independent contractor. Bassebroch v. 
Weaver Construction Co., 246 Iowa 622, 628: 67 N.W.2d 549, 553 
(1955). 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an injury on October 19, 1981 which 
arose out of and in the course of his employment. McDowell v. 
Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

The words "out of• refer to the cause or source of the 
injury. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 
63 (1955). 

The words •jn the course 
circumstances of the injury. 
246 Iowa 402, 68 N.W.2d 63. 

of• refer to the time and place and 
McClure, 188 N.W.2d 283; Crowe, 

"An injury occurs in the course of the employment when it 1s 
within the period of employment at a place the employee may 
reasonably be, and while he is doing his work or something 
incidental to it.• Cedar Ra~ids Comm. Sch. Dist. v. Cady, 278 N.W.2d 
298 (Iowa 1979), McClure, Is N.W.2d 283, Musselman, 261 Iowa 
3 5 2, 15 4 N. W. 2d 128. 

Iowa Code section 85.34(1) provides: 

Healing period. If an employee has suffered a 
personal injury causing permanent partial disa
bility for which compensation is payable as pro
vided in subsection 2 of this section, the employer 
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shall pay to the employee compensation for a 
healing period, as provided 1n section 85.37, 
beginning on the date of the injury, and until he 
has returned to work or compet ent medical evidence 
indicates that recuperation from said injury has 
been accomplished, whichever comes first. (Emphasis 
added.) 

Iowa Industrial Coamtssioner Rule 500-8.3 provides: 

Healing period. A healing period e x ists only in 
connection with an injury causing permanent partial 
disability. lt 1s that period of time after a 
compensable injury until the employee has returned 
to work or recuperated from the injury. Recupera
tion occurs when it is medically indicated that 
either no further improvement is anticipated from 
the injury or that the employee ls capable of 
returning to employment substantially similar to 
that in which the employee was engaged at the time 
of the injury, whichever occurs first. (Emphasis 
added. ) 

Iowa Code section 85 . 36 provides, 

Basis of computation. The basis of compensation 
shall be the weekly earnings of thP injured employee 
at the time of the injury. weekly earnings means 
gross salary, wages, or earnings of an employee to 
which such employee would have been entitled had he 
worked the customary hours toe the full pay period 
1n which he was injured, as regularly required by 
his employPr for the wor k or employment for which 
he was employed, computed or determined as follows 
and then rounded to the n~areat dollar: 

1. In the case of an employee who ,a paid on a 
weekly pay period basis, the weekly gross earnings. 

10. b. If the employee was an apprentice or 
trainee when injured, and it Is established under 
normal conditions his earnings should be expect~d 
to increase during the period of disability, that 
fact may be considered In computing his weekly 
earnings. (Emphasis supplied.) 

ANALYSIS 

The pleadings and hearing transcript in this matter reveal 
that the defendant chose not to assert an affirmative defense of 
• independent contcoctor. • It ie opporent from the record thot 
the defendant could not prove such a relationship within the 
teat of Nelson. On the date of his tnjury, claimant did not and 
could not employ asslstantsi he did not have his own tools or 
office, he did not have the right to control his own work: he 
was hired for an indeflnt t e period and did not wor k elsewhere 
during the period; end sales tasks he performed were an intergral 
part of defendant's business. 

The fact t hat claimant was in a " training period " at the 
time of his injury and would have greater independence after 
that period is noted. That fact, however, does not change the 
circumstances of claimant's relationship wi t h the defendant on 
October 21, 1981. 

Claimant ha& met his burden that hr was defendant's employee 
on October 21, 1981. Defendant had the right to terminate 
claimant at wlll1 the responsibili t y to pay claimant on a weekly 
basis: and the right to control what claimant did or sold for 
him. At all times, claimant was known es a worker and sales
person for the defendant alone. The Intent of the parties Is an 
overriding factor but not a controlling factor. Nor are labels 
which the parties choose to apply to their relationships. 

Although the relationship of the parties may hove changPd at 
the completion of the training period and although the intent 
may havP been that claimant act as on Independent contractor 
after the training period, the relationship during the training 
period and at the time of the injury was that of employer
employee. 

Claimant has also met his burden that his injuries arose out 
of and in the course of hie employment. Testimony at the 
hearing overwhelmingly supports claimant's assertion that his 
injury occurred on October 21, 1981 while atop o grain bin. Dr. 
Loaveg's entrance of a different account Into hospital records 
appears to have been done inadvertently. Dr. Laaveg's statement 
that claimant's injuries wPre caused by his employment remains 
unrebutted. 

In his proposed decision, the deputy found claimant's weekly 
rate of compensation to be $255.57 based upon a gross weekly 
wage of $425.00. Neither party takes exception to that finding. 
The deputy properly refused to find o gross weekly earnings 
under Iowa Code section 85.)6(10)(b). The period of disability 
proven thus far la Insufficient to conclude that he would have 
been entitled to an Increase In compensation after the end of 
the training period. Purther, any Increase In compensation 
would be based upon the ability of thP claimant to generat~ 
sales which would be the sole source of his Income. Nothing in 
the nature of this injury Indicates that his ability to receive 
that income from sales would be diminished by the Injury, thus 
the perm1ssable increase in compensation Is not applicable to 
this case. In that claimant's wages were based upon a fixed 
minimum prior to his Injury and estimates of future earning 
capacity are purely speculative, the deputy's finding was proper. 

Finally, the deputy awarded o healing period of nine and 
two-sevenths weeks. This was based upon the claimant's time off 
work before Dr. Laaveg's release and Dr. Loaveg's statement that 
claimant's disability was permanent although the extent ot this 
disability was not determined. Neither party disputes the 

deputy's finding as to the date claimant was released for work. 

Even though the medical evidence is undisputed that claimant's 
disability will be permanent, a f inding of permanent partial 
disability cannot be found until there is evidence of permanent 
f unctional iapairment. This is mandated by Iowa Code section 85.34. 
Until evidence as to the ex tent of permanency ,a offered, the 
nature of claimant 's disability has only been proven to be 
temporary. It Is noted tha t an award of temporary total disab1l1ty 
may later be conver t ed to healing period when an award of 
permanent partial disability 1s made . The future rights of the 
parties are therefore unaffected by a conclusion of temporary 
total disability. 

FINDINGS OF FACT 

I. That claimant was hired to sell farm products for the 
benefit of the defendant and was to be paid by the defendant on 
a co~misslon basis. 

2. That claimant was t o be paid $300.00 per week as an 
advance on draw against future commissions in addition to the 
use of a vehicle and fuel during a three month tra1n1ng period. 

3. That claimant did not provide his own transportation or 
tools. 

4 . That claimant was obligated to work during the regular 
hours of defendan t '& business and did not work elsewhere. 

5. That claimant performed a variety of general tasks for 
the benefit of the defendant in addition to sales. 

6. That the defendant could control the progress of claimant 's 
work and had the right to terminate claimant's employment at 
wtll. 

7. That claimant 1n1ured his right knee on October 21, 1981 
while performing work atop a grain bin which wor k was for the 
benefit of the defendant. 

8. That because of the aforementioned injury, claimant was 
unable to return to work again until January 4 , 1982. 

9. That the extent of claimant's permanent functional 
disability, it any, ts unknown at this time. 

10. That claimant's gross weekly earnings were $425.00 with 
four exemptions. 

CONCLUSIONS OF LAW 

That claimant hos met his burden of proof that he was an 
employee of the defendant on October 21, 1981. 

That claimant was not an independent contractor. 

That claimant sustained an injury arising out of and 1n the 
course of his employment on October 21, 1981. 

That claimant 1s entitled to temporary total disability 
benetits from October 21, 1981 through January 3, 1982. 

That the proper rate of claimant's compensation is $255.57 
per week. 

WHEREFORE, the findings of fact end conclusions of law in 
the proposed decision of April 12, 1982 are proper as modified. 

THEREFORE, lt is ordered: 

That defendants pay the claimant nine and t wo-sevenths (9 
2/7) weeks of temporary total disability benefits at the rate of 
t wo hundred fifty-five and 57/100 dollars ($255.57) per week. 

IT IS FURTHER ORDERED that defendant pay unto the claimant 
the following approved medical e xpenses: 

St. Joseph Mercy Hospital 
(October 22, 1981) 
St. Joseph Mercy Hospital 
(October 30 to )I, 1981) 
Radiologists of Mason City, P.C. 
(October 22, 1981) 
Radiologists of Mason City, P.C. 
(October )0, 1981) 
North Iowa Medical Center 
(November 23, 1981, reimbursed 

to claimant) 
Surgical Associates (Dr. Loavcg) 
Mileage 
Reports 

- $ 126.75 

1,011.83 

10.00 

10.00 

32. 85 
840.00 

10.56 
27.50 

Payments that have accrued shall be paid tn a lump sum 
together with statutory interest pursuant to Code section 85.30. 

A t1nal report shall be filed upon payment of t his award. 

Costs ot these proceedings are ~harged t o the defendant 
pursuant to Iowa Industrial Commissioner Rule 500-4 .33. 

Signed and filed this 

Appealed to District Court; , 
Pending 

18th day of October, 1982. 

... 
ROBERT C. LANDESS 

INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

PAUL KAOSALIK, 

Claimant, 

vs. 

PAUL TWEDT AND PATTY TWEDT 
d/b/a ARROW DRUG, 

Pile No. 625692 

A P P E A L 

Employer, D E C I S I O N 

and 

EMPLOYERS MUTUAL COMPANIES, 

Insurance Carrier, 
Defendants. 

Hr. John A. Pabst 
Attorney at Law 
212 West Benton 
Box 362 
Albia, IA 52531 

Hr. Dennis Hanssen 
Attorney at Law 
1040 Fifth Avenue 
Des Hoines, IA 50314 

For Claimant 

For Defendant 

STATEMENT OF TB£ CASE 

Claimant appeals from a proposed arbitration decision filed 
Hay 21, 1982 wherein claimant was denied compensation benefits 
for an injury occurring on January 29, 1980. 

On Hay 17, 1982 the above entitled matter was submitted to 
the hearing deputy by way of joint stipulation for the determi
nation of whether claimant was an employee of Paul Twedt and 
Patty Twedt doing business as Arrow Drug on January 29, 1980 as 
contemplated by the Iowa Workers' Compensation Law. 

On June 29, 1982, claimant's application for permission to 
submit additional evidence, filed June 23, 1982, was denied for 
failure to explain why the additional evidence sought to be 
submitted could not have been discovered and produced at hearing. 

The record on appeal consists of the brief of the claimant 
on appeal and the joint stipulation filed Hay 17, 1982. That 
stipulation reads as follows: 

COME NOW the parties and stipulate: 

1. Paul Kausalik is a resident of Albia, Monroe 
County, Iowa. 

2. Paul Twedt and Patty J. Twedt are husband and 
wife, reside in Albia, Iowa and operate a business 
in the City of Albia, Iowa known as Arrow Drug. 

3. As part of their business, Paul Twedt and 
Patty J. Twedt sell wood-burning stoves. 

4. Roadway Express, Inc. is a corporation and on 
January 29, 1980 delivered 15 wood-burning stoves 
in cartons to the Arrow Drug Store in Albia, Iowa. 

5. The unloading of the wood-burning stoves in 
cartons from the truck was related to the business 
of Arrow Drug Store in Albia, Iowa in that Arrow 
Drug sold wood-burning stoves. 

6. If Paul Kausalik was called as a witness, he 
would testify as follows: 

a. On January 29, 1980 he was employed by the 
Monroe County Hospital at the pay rate of 
$5.50 per hour for 2000 hours per year, 
plus $56.00 every two weeks for being on 
call. 

b. On January 29, 1980, Paul Twedt asked him 
if he would help unload 15 wood-burning 
stove cartons at the Arrow Drug Stores in 
Albia, Iowa from a truck owned and operated 
by Roadway Express, Inc. and driven by 
Carl Brown, an employee of Roadway Express, 
Inc. 

c. On January 29, 1980, there was no employ
ment or compensation agreement between 
Paul Twedt and Patty J. Twedt and him. 

d. Re has never received any wages, salaries 
or any other form of compensation from the 
Arrow Drug Store in Albia, Iowa. 

e. He was not to receive any salary, wages, 
or compensation from Arrow Drug Store in 
Albia, Iowa for unloading the wood-burning 
stoves in cartons from the truck owned and 
operated by Roadway Express, Inc. 

f. Roadway Express, Inc. and its driver, Carl 
Brown, did not request any assistance from 
Paul Kausalik. 

g. The cartons were unloaded from the truck 
by placing one carton at a time on a hoist 
located at the rear of the truck. 

h. The hydraulic hoist was owned by Paul 
Twedt and Patty J. Twedt. 

i. Fourteen cartons were unloaded without 
incident. 

j. The fifteenth and last carton "hung up• on 
the truck and flipped off the lift and 
landed upon Paul Kausalik. 

7. The purpose of this Stipulation is to determine 
whether or not Paul Kausalik was an employee of 
Paul Twedt and Patty J. Twedt d/b/a Arrow Drug on 
January 29, 1980 and, if he was an employee, 
whether or not he was exempt from coverage under 
the Iowa Worker's (sic) Compensation Law. 

APPLICABLE LAW 

An employee is entitled to compensation for any and all 
personal injuries which arise out of and in the course of the 
employment. Section 85.3(1). 

Iowa Code section 8S.61(2) defined the terms "worker" or 
"employee• as "a person who has entered into the employment of 
or works under contract of service, express or implied, or 
apprenticeship, for an employer ••. • 

Claimant has the burden of showing an employer-employee 
relationship. 

The Iowa Supreme Court has recognized five factors in 
determining whether or not an employer-employee relationship 
exists. (1) The right of selection or to employ at will. (2) 
Responsibility for the payment of wages by the employer. ( 3) 
The right to discharge or terminate the relationship. (4) The 
right to control the work. (5) rs the party sought to be held 
as the employer the responsible authority in charge of the work 
or for whose benefit the work is performed. The court has also 
looked to the intentions of the parties, but this criteria is 
viewed only in conjunction with the above criteria and serves as 
an aiding rather than a determinative element. Nelson v. Cities 
Service Oil Co •. , 259 Iowa 1209, 146 N.W.2d 261 (l967). 

McClure v. Union, 188 N.W.2d 283 (Iowa 1971). 

The word "hire" connotes payment of some kind. By 
contrast with the common law of master and servant, 
which recognized the possibility of having a 
gratuitous servant, the compensation decisions 
uniformly exclude from the definition of "employee• 
workers who neither receive nor expect to receive 
any kind of pay for their services. Larson, Law of 
Workmen's Compensation, S47.41 at p. 8-255. 

ANALYSIS 

In his brief on appeal, claimant states: 

The Appellant does not question the Iowa courts 
adherence to those factors as set out in Nelson v. 
Cities Service Oil Company. A number of authorities 
support this position. However, a number of policy 
considerations strongly suggest that the law in 
Iowa should be expanded to include those in Kausalik's 
position. 

While Iowa Workers' Compensation Law is, by its very purpose, 
to be interpreted liberally, claimant seeks to impose vicarious 
liability upon any business that benefits from the good intentions 
of passers-by. While it 1s unfortunate that claimant received 
any injury in return for his neighborly assistance, the legisla
ture did not intend that Iowa Workers' Compensation Law provide 
a remedy in such circumstances. Iowa Code section 85.61(2) 
clearly intends that contract of employment be present. No such 
contract, express or implied, existed in the facts before us. 
Claimant was a mere passer-by wh o offered his assistance. By 
stipulation, no employment or compensation agreement ever 
existed; nor would it appear that one was ever expected. The 
admission of the stipulation itself seems to place claimant's 
acts outside the test of Nelson, supra. 

Claimant asserts that the inclusion of Iowa Code section 
85.36(10) is evidence that the lack of a compensation agreement 
is not determinative dS to whether claimant was an employee of 
Arrow Drug. While this may be so there is still the necessity 
of a contract of service, express or implied, before section 85.36 
may be aoplied. 

An employment contract must 
sation Law to provide a remedy. 
facts at hand. If claimant has 
Legislative intent is clear. 

exist for Iowa Workers' Compen
No such contract existed in the 

a remedy, It must lie elsewhere. 

FINDINGS OF FACT 

1. On January 29, 1980, Paul Twedt asked claimant to help 
unload some wood-burning stoves at his drug store. 

2. There was no employment or compensation agreement 
between claimant and defendants. 

3. Claimant was not to receive any wages or compensation 
for unloading the wood-burning stoves. 

4. While unloading the wood-burning stoves claimant was 
injured. 

CONCLUSIONS OF LAW 

That there was no contract of service, express or implied, 
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between claimant and defendant Arrow Drug. 

That claimant has failed in his burden to prove that he was 
defendants' employee when injured. 

That claimant is not entitled to compensation benefits as a 
result of an Injury on January 29, 1980. 

WBEREPORE, the findings of fact and conclusions of law 
contained in the deputy's proposed decision are proper. 

THEREFORE, it is ordered that claimant is to take nothing as 
a result of this action. 

Costs of this action are taxed to the defendants pursuant to 
Iowa Industrial Commissioner Rule 500-4 .33. 

Signed and filed this 28th day of July, 1982. 

No Appeal ROBERT C. LANDESS 
INDUSTRIAL COHH ISSIONER 

BEFORE TH£ IOWA INDUSTRIAL COMMISSIONER 

RONALD R. KEENER, 

Claimant, 

vs. 

DEN 'rAL EZ MANUFACTURING 
co. 

Employer, 
and 

EMPLOYERS INSURANCE OP WAUSAU, 

Insurance Carrier, 

and 

SECOND INJURY FUND OF IOWA, 

Defendants 

Pile Nos 620882/665192 

R U L I N G 

0 N 

M 0 T I 0 N 

F O R 

s U H M A R y 

JUDGMENT 

Now on this day the matter ot defendant Second Injury Fund's 
motion for summary judgmen• comes on for consideration. No 
resistance has been filed by claimant. A conference call was 
established foe the hearing of this matter on Hay 4, 1983. The 
mo•ion was considered fully submitted at that time. 

Industrial Commissioner Rule 500-4 35 provides for •.he 
application of the Iowa Rules of Civil Procedure in contested 
case proceedings before the commissioner unless those rules ace 
obviously inapplicable or in conflict wi•h chapters 85, 85A, 
858, 86, 87 or 17A or with the commissioner's rules. 

Iowa Rule of Civil Procedure 237 deals with summary Judgments. 
The purpose of summary judgment is, of course, to provide for 
the prompt disposition of cases in which no genuine issue of 
fact exists and to avoid the time and expense of a trial. 
Daboll v. Roden, 222 N.W .2d 727 (Iowa 1974). 

The opinion of the Iowa Supreme Cour• in Drainage District 
No . 119 v. Incorporated City of Spencer, 268 N w.2d 493, 499 
(Iowa 1976) states: 

When a teial court is confronted with such motion ..• it 
is required to examine, 1n the light mos • favorable 
to the party opposing the motion, the entlre record 
before it including the pleadings, admissions, 
depositions, answers to interrogatories and aff1davits, 
if any, to determine for itself whether any genuine 
issue of a ma•erial fact is generated thereby •.• • 

The burden _is on the moving party to show the absence of any 
issue of fact and the court mus~ see ~he circumstances of the 
case in the light most favorable to the par•y opposing the 
motion. Sand Seed Service, Inc. v. Poeckes, 249 N.W.2d 663 
(Iowa 197 ). 

rowa Rule of Civil Procedure 237(e) prov1des in peetinent 
part: 

When a motion for summary judgment is made and 
supported as provided in this rule, an adverse 
party may not rest upon the mere allegations or 
denials of his pleading, but his response, by 
affidavits or as otherwise provided in this rule, 
must set forth specific facts showing that there is 
a genuine issue for trial. If he does not so 
respond, summary judgment, if appropriate, shall be 
entered against him. 

Claimant's petition filed October 4, 1982 alleges in the 
paragraph referring to the Second Injury Fund benefits a date(s) 
of first loss of December 17, 1979 and February 25, 1981; 
member(s) affected (first loss) hand, wrist and back. 

Defendant Second Injury Fund (hereinafter SIF) filed a 
motion foe summary judgmen• on April 15, 1983. Defendant SIF 
asserts that "the Second InJury Fund Act anticipates some degeee 
of permanent disability sustained as a result of a prior--not 
slmultaneous--inJuey to a specified member or oegan followed by 
some degree of permanent disability to another specified member;• 
that •an injury to the back is not a specified oe scheduled 
member or ocgan pucsuont to section 8S.64, The Code, and accord1n9ly. 
is not a prior injury pursuant to said section,• that "Claimant 
sustained no permanent disability of his back as a eesult of the 
December 17, 1979, in1ury;• that claimant's wrist injuries 
occurred simultaneously; and that no permanent disabil1ty exists 
in either wrist. 

A memorandum of agreement received January 9, 1980 regarding 
the injury of Decembee 18, 1979 shows claimant was paid two 
weeks and one day of benefits. 

William F. Blaie, K.D., examined claimant on March 9, 1982. 
He recorded a general job description of work requiring repetitive 
heavy lifting. The doctor learned at the time of deposition that 
an x-ray machine had fallen on claimant's hand in December of 
1979. 

The doctor said that when claimant was seen in Haech of 1982 
he had complaints consistent with carpal tunnel syndrome which 
existed to the time of claimant's carpal tunnel release or •an 
incision in the palm which releases soft tissue structures which 
can compress the media (sic) nerve • on October 26, 1982. 
According to the doctor's recollection, claimant's symptoms got 
intermittently better then worse and persisted without development 
of objective evidence of carpal tunnel syndrome. EHG's and nerve 
conduction velocity tests were normal. The doctor thought 
claimant had complaints in both hands at the time of his initial 
visit, but that his right hand complaint dominated. As the 
doctor recalled, claimant had experienced some abnormal sensation 
in January 1981 when an injury to his right upper extremity 
occurred. The physician stated that claimant followed the 
general guidelines for recovery which are sutures and dressing 
for two weeks, commencement of light household activities at 
three weeks and full unlimited use of the hand at six to eight 
weeks . He considered claimant fully recoveeed after his surgery 
as of January 11, 1983. The doctoe's notes from that date make 
mention of mild persistent tingling in the fingers of the left 
hand. He agreed that claimant's left hand would need to be 
watched. De. Blair had not seen claimant since January 11, 1983 
nor did he anticipate seeing him. 

De. Blair indicated that if claimant were to retuen to the 
same or similar work he could possibly experience returned 
symptomatology. In the event symptoms came back, job modification, 
splint or neuromodulation would be used as further suegery would 
not be appropriate. The doctor said that if claimant returned to 
repetitious work it would be possible for him to develop the 
same problem but not probable. However, he placed no limitation 
on claimant 's use of his hand. He extrapolated from his notes 
that claimant has no permanent impairment of either the right or 
left hand. Dr. Blair testified that in his experience " lilt's 
been more the rule than the exception that those males who are 
involved in relatively heavy activities who develop carpal 
tunnel syndrome in my experience have developed them bilaterally 
rathee than one hand or the other.• 

Iowa Code section 85.64 has three requirements to brlng it 
into play. The first is an employee who has either lost or lost 
use of a hand, arm, foot , leg or eye The second is that the 
employee sustains the loss or loss of 'lllle of another such member 
oegan through a compensable injury. The third is that there be 
peemanent disability. 
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The evidence provided herein is that claimant had complaints 
in both hands at the time of his initial visit to the doctor, 
but complaints of his right hand dominated. The industrial 
commissioner has held that •(t)he commonly understood meaning of 
'another member' does not include an injury to a portion of the 
trunk.• Anderson v. Villas Feed Mills, 33 Biennial Report of 
the Industrial Commissioner 288, 289 (Review Decision 1978). 
The commissioner's decision was appealed to the supreme court, 
but the injuries to the trunk were not discussed. Anderson v. 
Second InJury Fund, 262 N.W.2d 789 (Iowa 1978). There was not a 
prior loss. 

The third requirement is also not present. or. Blair says 
there is not permanent impairment. 

Much evidence has been submitted in support of defendant 
Second Injury Fund's motion. The opinion in Jacobs v. Stover, 
243 N.W.2d 642 (Iowa 1976) sites Goodwin v. City of Bloomfield, 
203 N.W.2d 582 (Iowa 1973) for the proposition that entry of 
summary Judgment is proper where the conflict concerns the legal 
consequences flowing from undisputed facts. That appears to the 
undersigned to be the situation here presented. Claimant does 
not resist defendant SIP motion and has offered no evidence 
which conflicts with that offered by defendant SIF's. 

After reviewing all the material presented herein, this 
deputy industrial commissioner concludes the motion of defendant 
Second Injury Fund should be granted. 

WHEREFORE, IT IS FOUND: 

That no issue of material fact exists which would entitle 
the claimant to recover against the Second Injury Fund of Iowa. 

That defendant Second InJury Fund of Iowa is entitled to a 
summary judgment as a matter of law. 

THEREFORE, IT IS ORDERED: 

That defendant Second Injury Fund of Iowa's motion for 
summary judgment is hereby granted. 

Signed and filed this __ day of May, 1983. 

No Appeal 
JUDITH ANN HIGGS 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

DOUGLAS RAY KIEFER, 

Claimant, 

vs. 

A.B.C. CARTAGE, 

Employer, 

and 

AID INSURANCE, 

Insurance Carrier, 
Defendants. 

File No. 539861 

A P P E A L 

D E C I S I O N 

STATEMENT OF TBE CASE 

Claimant appeals from a proposed review-reopening decision 
wherein claimant was found to have sustained an industrial 
disability of 35 percent to the body as a whole. 

The record on appeal consists of the hearing transcript 
which contains the testimony of claimant, Clark Borland, Patrick 
Weigel, and Dale Kaldenberg; claimant's exhibits l - 7 and 12 -
15; defendants' exhibits A and B; and the briefs and filings of 
all parties on appeal. 

ISSUES 

(1) Whether the evidence established an industrial disability 
range of 55 percent to 75 percent. 

(2) Whether a spinal disc inJury at L-5, S-1 is causally 
related to the truck wreck in which claimant was involved. 

(3) Whether the injury to claimant's hip is a pro~ressive 
deteri orating aseptic necrosis which will require a hip joint 
replacement. 

(4) Whether medical expenses incurred for an EMG at Des 
Moines General Hospital on July 27, 1982, in the amount of $229 
should be paid by the employer. 

REVIEW OP THE EVIDENCE 

The record establishes that at the time of the review
reopening hearing the parties stipulated the applicable workers' 
compensation rate, in the event of an award, to be $244 per week. 
It was also stipulated that the time off work had been agreed 
upon and previously paid, and that all previously accrued 
medical bills had been paid to the best of the parties' knowledge. 
(Transcript, pp. 3-4) 

Claimant, who was 36 years old at the time of the hearing,· 
is a graduate of Des Hoines Technical High School where he 
ranked 579th out of 587 students in his class. The only additional 
training or education received by claimant was some classwork in 
auto mechanics at Lincoln Technical Institute, but he did not 
receive a certificate of completion. 

Claimant was employed by defendant employer from 1969 until 
1981. He worked primarily as a straight truck driver making 
deliveries to smaller Iowa communities, but was occasionally 
required to drive a semi truck. Claimant was involved in a 
motor vehicle accident on April 23, 1979 while driving for his 
employer, and was admitted at Des Hoines General Hospital for 
injuries that he sustained. (Tr., pp. 5-8, 33-34) Claimant 
underwent surgery on April 23, 1979, and was released from the 
hospital on May 5, 1979. Final progress notes recorded by 
claimant's attending physician, Orville Jacobs, o.O., summed up 
the diagnosis of claimant ' s injuries: 

ADMITTING DIAGNOSIS: Posterior dislocation, left 
hip, with fracture dislocation 
of acetabulum. 

FINAL DIAGNOSES: 

OPERATION: 

CONSULTATION: 

Posterior dislocation proximal 
left hip. Fracture dislocation 
of acetabulum. 

1. Multiple abrasions and 
contusions. 
2. Full thickness laceration 
of left knee. (4 cm.). 
3. Sciatic nerve injury 
secondary to posterior disloca
tion left femur and acetabulum. 
4. Aseptic cellulitis from 
interstitial hemorrhage, calf 
of left leg. 
5. Thrombophlebitis left calf. 

Reduction of posterior disloca
tion of left hip, 4-23-79 

Dr. McClain, Dr. Stein and or. 
LeMar. 

SUMMARY: This 32-year-old white male was seen in 
the Emergency Room on 4-23-79 at 8:45 a.m. after 
being ariving (sic) by Rescue, after stating he was 
in a truck accident on Southeast 14th and Glenwood 
at 8:30 a.m. this date. He complained of pain in 
the left hip and knee. There was noted a full 
thickness laceration of the left knee. An abrasion 
over the left knee. The left foot was inverted. 
Abrasion was also noted on the right wrist. 

Examination in the Emergency Room revealed an 
apparent posterior dislocation of the left hip and 
fracture dislocation of the acetabulum. The 
patient was seen in the Emergency Room by or. 
Rosenfeld who did accomplish the reduction of the 
posterior dislocation. The patient was admitted to 
the hospital for evaluation and definitive treatment. 

After admission to the hospital, consultation was 
obtained with Doctor McClain and Rosenfeld in 
regard to the fracture dislocation. 

Examination by Dr. Rosenfeld in the Emergency Room 
revealed the patient to have paraplegias in the 
left foot as well as inability to extend the toes. 
There was noted to be a foot drop present, prior to 
and after the reduction of the posterior dislocation. 

After admission to the hospital, consultation was 
also had with Dr. Michael Stein, Department of 
Neurology with his impression being that the 
patient had a sciatic nerve injury secondary to his 
fracture dislocation of the left femur and hip. He 
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felt that the patient was progressively coming 
along and starting to show some recovery at this 
point. He felt that he would recommend EMG studies 
in the nex t seven to ten days. 

Consultation was also obtained with Doctor LeMar of 
the Department of Surgery, with his impression 
being 11 aseptic celluli t ts, from interstitial 
hemorrhage, 2) probable deep vein phlebitis, 3) no 
arterial insufficiency no t ed. (Claimant's Exhibit 
13) 

Claimant returned to work 1n November of 1979, however he 
was restricted to working on the loading dock where he used a 
forklift, t wo-wheeler, and hand Jack to sort and load f reight. 
He was unable to drive trucks due to the pa1n in the left hip 
and his inabi l1ty to ex tend his left foot. Claimant testified 
that he was able to work on the loading dock regularly for a 
number of months, but In early 1981 the amount of freight 
handled by defendant employer began to decrease. In May of 1981 
claimant was forced to leave his employment when all dock worker 
positions were eliminated due to the severe decline of the 
freight business. (Tr., pp. 8-9, 36-41) 

Claimant continued to e xperience pain in his left hip and 
weakness of the lower left extremity. He was admitted to the 
hospital on Hay 31, 1981 under the care of David McClain, 0.0. 
An EHG taken on June 1, 1981 revealed denerva t ion of the left 
sciatic nerve. A lumbar myelography conducted on June 2, 1981 
showed a filling detect at t he LS level, indicative of a hernia t ed 
lumbar disc. Claimant was released from the hospital on June 4 , 
1981, and instructed not to return to work and to use crutches. 
(Cl. Ex. 13) An August 3, 1981 followup examination of claimant 
by Or. McClain prompted the orthopaedist to write the following 
ir. a letter to claimant's counsel: 

It is my opinion he has sustained a herniated 
5th lumbar disc as well as aspectic (sic) necrosis 
of the left hip. 

Doug has been advised to Vocational Rehabilitation 
re-training into a field other than manual labor. 
He should avoid lifting in e xcess of t wenty-five 
pounds. His activity should be gauged to his 
tolerance. Although surgery is not advisable, at 
this time, a total joint replacement of the left 
hip may be a necessity at some future time. 

lt Is my opinion he has sustained a permanent 
partial impairment to the body as a whole in the 
amount of t wenty-five percent. Thia could be 
further broken down as follows, per AHA rating 
book: lumb.ftr spine~ fifteen percent; lowPr lPft 
extremity, twenty-f i ve percent. (Cl. Ex . l) 

Claimant was examined by several medical and vocational 
specialists at the Medical Occupational Evaluation Center at 
Mercy Hospital In Des Moines from March 8-11, 1982. or. Charles 
Roland, M.D., e xamined claimant on March 10, 1982, and reported: 

Physical examination o! the lumbosacral spine: 
On standing, there is no kyphoscol1osis. Forward 
tlexion Is 85 degrees, extension 15, left lateral 
bend Is 20 degrees, r1ght lateral bend is 20 
degrees. There is no tenderness on palpation In 
the low back region. The neurologlc ~valuation in 
the left and right lower extremity is as follows; 
motor examination is graded 5/5, sensory examination 
reveals slight numbness to light touch in the 
anterior lateral calf and the dorsal plantar 
lateral foot region in the region of the 3rd to the 
4th toe. The deep tendon reflexes are 2+/2+ at the 
knees and 1-1+/0 at the ankles. He stands on his 
toes and heels without difficulty in a standing 
position. Straight leg raising test is noted at 
0/0, bilateral, however, he does complain of 
hamstring tightness at 90 degrees. The lengths are 
equal. 

X-rays of the lumbosacral spine: This patient 
does have early lipping in the upper lumbar spine 
with a hint of LI slight wedging. The interapace 
between LS and SI is poorly seen on the lateral, 
however, it does give evidence of some degree of 
narrowing. L4-5 ls slightly narrow as compared to 
Ll-4 . 

At the left hip, he has early aseptic necrosis 
at the lateral aspect of the femoral head, however, 
there Is no evidence of collapse. 

Discussion: I think this patient presently has 
reached a state of maximum recuperation In terms of 
healing of his neurologic deficit in the left lower 
extremity. He does have a problem in regards to 
his left hip which symptomatically may worsen in 
the future. I do not recommend any further treat
ment at this time. He does not demonstrate any 
neurologic deficit of any aigniticance to suggest 
surgery in the lumbosacral region. I do believe, 
the patient can return to gainful employment, 
however, I do not think he can return to his former 
job such as driving a truck due to, not so much the 
driving, but moreso to the unloading and loading 
the trucks. I would restr1ct his lifting to less 
than 25 pounds. 

Dr. Roland estimated claimant ' s disability to be eleven percent 
of the body as a whole, taking into account the le(t hip and 
back ranges of motion. (Detendants' Ex. A at II-2,3) 

Dr. Alfredo Socarras, H.O., a neurologist who also examined 
claimant on March 8, 1982 reported that claimant complained of 

numbness and weakness in the left lower e xtremity, but denied 
any back pa i n. Motions of the lumbar spine were found to be 
within normal limits. Or. Socarras estimated t hat from the 
neurolog1cal standpoint claimant's functional 1mpairment to be 
five percent to the body as a whole. (Def. Ex. A at III-1,2) 

Thomas W. Bower, LPT e xamined claimant on March 9, 1982. 
The physical therapist's report prepared by Bower 1ncluded the 
following: 

Physical examination reveals a very flat lower 
back lumbar spine wi t h minimal evidence of lordotic 
curve. Flex ibility demonstrates forward flexion to 
90 degrees, extension to 30 degrees, lateral 
flex ion to the right o( 15 degrees, and lateral 
flexion to the left of 20 degrees. The SI Joint 
distraction t est is negative. The patient demon
strates good abdominal muscle stren9th. He demon
strates level ASIS and PSIS Joints, as well as 
greater trochanters. Straight leg raising is 
negative in the standing, sitt ing, and lying 
positions, with a negative Lasegue's maneuver. The 
patient does demonstrate some mildly tigh t hamstrings, 
bilaterally, with normal quads, hip flexors, and 
lumbar extensors. Reflexes of t he patella are 
equal and symmetrical. The Achilles, bilaterally, 
appear to be slu9g1sh as far as eliciting. Sensation 
is actually intact to light touch, wi t h the question
able areas outlined above in the left leg from 
approx imately knee level, and the fibular head down 
into the toes. Paresthesias are not a complaint. 
Muscle strength does not demons t rate and significant 
muscle strength loss. Quads, hamstrings, hip 
flexors, hip e xtensors, dorsi-flexors, plantar 
fle xors, everters and inverters are all 5/5. 

As a result of the inJury sustained, the pat1ent 
has really not sustained any Impairment as far as 
the back is concerned. Be has only lost approxi
mately 5 degrees of lateral side bend which would 
account for only al \ impairment. The hip, however, 
should be and probably will be evaluated with the 
orthopedic guidelines by the orthopedist. I feel 
he can shed more light reviewing the x-rays, etc. 
(Def. Ex. A at VI-1,2) 

In a July 8, 1982 letter to defendants' counsel, Paul From, 
M.O., medical director at the Mercy Medical Occupational Evaluation 
Center, revised the report's impairment rating by combining the 
eleven percent phys1cal and five percent neurological disability 
ratings. ~ccording to t he AHA Guides Combined Values Chart the 
resultant impairment rating ot cl~lmant was determined to be 15 
percent to the body as a whole. (Def. Ex. Bl 

Claimant testified that had he continued to work for defendant 
employer his wages at the time of the hearing would have been 
$13.24 per hour. In July of 1981, following his hospitalizat1on, 
claimant started working as a manager trainee at a Bappy Joe's 
Pizza restaurant in Des Moines. Claimant's start1ng salary was 
$950 per month, but would have increased to $15,000 to $20,000 
per year upon completion of the·train1ng program. Be left the 
job at Bappy Joe's after about one month, however, citing the 
erratic working hours and slick kitchen floor as reasons for 
quitting. On cross-examination claimant admitted that he had 
been under heavy stress during this period due to the premature 
birth of his first child on July l, 1981 and its hospitalization. 
In Oct ober of 1981 claimant began work ing part-time as a sales 
clerk at Montgomery Wards. At the time of the hearing he was 
continuing to work at Wards thirty hours per week and was 
earning the minimum wage. (Tr. , pp. 14-18, 26, 50-54) 

Claimant was referred to RIDAC for psychological assessment 
and vocational evaluation in November of 1981. Ruth Lowe, who 
performed the t welve hour evaluation, concluded in her final 
report as follows: 

In conclusion, Mr. K1efer"s primary work e xper1ence 
in the past has been a truck driver .... Based on 
evaluation results, plus the fact that client is 
presently working, apparently successfully i n 
retail sales, suggest potential for such )Obs as 
sales clerk, ... or sales person, general merchan
dise, ••.• If client wished to work at a higher level 
of sales such as sales represen t at ive, real estate, 
insurance, etc. , he will need to improve his 
academics significantly. Certainly, Hr. Kiefer's 
verbal ability and personal appearance are appro
priate for such jobs. As alternat ives, dependent 
upon his physical tolerance, he might also be 
expected to perform successfully jobs related to 
his past e xperience, such as deliverer, car rental, •.. or 
escort vehicle driver •.•• Another poss i bility might 
be crating and moving estimator, .•. but this job 
would require upgrading of present academic sk1lls. 
(Cl. &x. 2) 

Two vocational e xperts testified at the hearing. Clark 
Borland, claimant's witness, testified that claimant could 
expect to earn between $3.35 and $6.00 per hour at the occupations 
suggested in the RIDAC evaluation. He calculated that claimant's 
income in the suggested range would be 55 percent to 75 percent 
less than it claimant had be~n able to continue to drive a truck 
at the union pay scale. (Tr., pp. 83-871 Borland further 
testified that claimant does not have the qualifica t ions for 
managing a restaurant such as Happy Joe's due to his basic skills 
level, intellectual level, and the possiblity of worsening of 
his physical condition. (Tr., p. 96) Patrick Weigel, defendan t s' 
witness, testified that claimant's basic skills were lacking in 
some respects, but that remedial courses taught at the community 
college could improve claimant's abilities within si x weeks, 
Weigel stated that he believed claimant ~ as a greater po t ential 
for return to full-time gainful employment than was e xpressed by 
Clark Borland. He testified that cla imant could become competent 
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in the areas of commission sales and restaurant management, both 
of wh1ch could be financially reward1ng. (Tr., pp. 116-120) 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of April 23, 1979 1s causally 
related to the disability on wh1ch he now bases h1s claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need notoe 
couched in definite, positive or unequivocal language. Sondag v. 
Ferris Baraware, 220 N.W.2d 903 (Iowa 1974). However, the 
expert opinion may be accepted or rejected, in whole or in part, 
by the tr1er of fact. Id. at 907. Further, the weight to be 
given to such an opinionis for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 
N.W.2d 867. See also Musselman v. Central Telephone Co., 261 
Iowa 352, 154 N.W.2d 128 (1967). 

Functional disability is an element to be considered in 
determining industr1al disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, (1963). In Parr v. Nash Finch Co., (Appeal decision, 
October 31, 1980), after analyzing the decisions of Mcspadden v. 
Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980) and Blacksmith v. 
All-American, Inc., 290 N.W.2d 348 (Iowa 1980), we stated: 

Although the court stated that they were looking 
for the reduction in earning capacity it is undeniable 
that it was the "loss of earnings• caused by the 
Job transfer for reasons related to the inJury that 
the court was indicating justified a find1ng of 
"industrial disability.• Therefore, if a worker is 
placed in a position by his employer after an 
injury to the body as a whole and because of the 
inJury which results in an actual reduction in 
earning, it would appear this would Justify an 
award of industrial disability. This would appear 
to be so even if the worker's "capacity• to earn 
has not been diminished. 

Iowa Industrial Commissioner Rule 500-4.17 provides: 

Service of doctors' and practitioners' re1orts. 
Each party to a contested case shall serve a 1 
reports of a doctor or practitioner relevant to the 
contested case proceeding in the possession of the 
party upon each opposing party. The service shall 
be received prior to the time for the prehearing 
conference. Notwithstanding 4.14(86), the reports 
need not be filed with the industrial commissioner; 
however, each party shall file a notice that such 
service has been made in the industrial commissioner's 
office, identifying the reports sent by the name of 
the doctor or practitioner and date of report. Any 
party failing to comply with this provision shall 
be subJect to 4.36(86). 

ANALYSIS 

The first issue on appeal is whether the evidence established 
an industrial disability in the range of 55 percent to 75 
percent as opposed to the 35 percent figure found by the deputy. 
Claimant argues that the typical wage which he can expect to 
earn at Jobs which he is able and qualified to do ($3.35 to 
$6.00/hr) is 55 percent to 75 percent less than what he would 
currently be making as a union truck driver. We do not find the 
prospects for the future employment of claimant to be as bleak 
as has been portrayed. Claimant procured employment with the 
Happy Joe's Pizza restaurant chain and would have made between 
Sl5,000 and $20,000 during his first year as a manager had he 
completed his training program. It appears from the record that 
family concerns, and not his partial disability, were the major 
cause of claimant leaving his job at Happy Joe's (claimant's 
first child was born prematurely at about the same time as he 
began the job, and required extensive hospitalization. Claimant 
indicated that he spent most of his time juggling a schedule to 
accomodate his work and visiting hours at the hospital). 
Claimant's fears about slipping on the floor at the restaurant 
would seem easily remedied by a more appropriate selection of 
shoes. Bad claimant completed the training program his earning 
capacity would have decreased far less than 35 percent. In 
addition, claimant was able to perform as a dock worker for 19 
months following having suffered his injuries without apparent 
problem. Even taking into consideration the fact that claimant 
could rest as he needed to, his working on the loading dock 
detracts considerably from the medical experts' opinions that 
claimant cannot handle similar jobs elsewhere. For the foregoing 
reasons, the deputy's finding that claimant is industrially 
disabled to the extent of 35 percent to the body as a whole is 
affirmed. 

The second issue on appeal is whether claimant's sp1nal disc 
injury at L-5, S-1 is causally related to his truck accident. 
While the deputy failed to make any specific finding as to 
whether claimant's back problems are causally related to the 
truck accident, both Dr. McClain and Or. Roland appear to 
believe that they are so related. It is noted, however, that 
the impairment ratings from both doctors were determined by 
combining the impairment to the hip and the impairment to the 
back. As such, an increase in claimant's industrial disability 
rating is not merited by the additional finding that claimant's 
back problems are causally related to his accident. 

The third issue on appeal is whether claimant's injury to 
his hip is a progressive deteriorating aseptic necrosis which 
will require a hip joint replacement. While both Dr. McClain 
and Dr. Roland have indicated that claimant's hip may deteriorate 
in time, no further treatment has been suggested at this time. 
Further deterioration of the hip and its eventual replacement 
appears to be a possibil1ty rather than a certainty at this 
point in time. While a finding of fact will be made concerning 
the possibility of a future hip replacement, such finding will 
not at ~his time affect the extent of claimant's disability 
award. 

The final issue on appeal is whether medical expenses 
incurred for an EMG should be paid by the employer. As defendants 
have succinctly pointed out, Industrial Commissioner Rule 500-4.17 
requires that the EMG report should have been served by claimant 
upon defendants prior to the hearing, and notice that such 
service had been made must be filed with this office. Because 
defendants assert that they received no notice of the EMG and 
the record is void of any notice of service upon defendants of 
any report therefrom, claimant's request to receive payment for 
the EMG from defendants 1s denied. 

FINDINGS OF FACT 

1. Claimant was injured in an industrial accident on April 
23, 1979. 

2. 
1979. 

3. 
of 1979 
1981. 

4. 
1981. 

Defendants filed a memorandum of agreement on June 19, 

Claimant returned to work for A.B.C. Cartage in November 
and continued to work on the loading docks until Hay of 

Claimant was layed off due to lack of work in May of 

5. Claimant worked for Happy Joe's Pizza restaurant as a 
manager trainee during July and August of 1981. 

6. Claimant could have earned between $15,000 and $20,000 
during the (irst year after completing the Happy Joe's manager 
trainee program. 

7. As a result of his industrial accident claimant has a 
progressive deteriorating aseptic necrosis to the left hip. 

8. Claimant's left hip joint may have to be replaced in the 
future. 

9. As a result of his industrial accident claimant has 
suffered a spinal disc injury at the L-5, S-1 level. 

CONCLUSIONS OF LAW 

Claimant has met the burden of demonstrating a permanent 
impairment to his left hip and back which are causally related 
to his industrial accident of April 23, 1979. 

Claimant has sustained an industrial disability of 35 
percent to the body as a whole due to the injuries sustained on 
April 23, 1979. 

WHEREFORE, the deputy ' s decision filed October 20, 1982 is 
affirmed and it is ordered that: 

Defendants pay unto claimant one hundred seventy-five (175) 
weeks of permanent partial disability compensation at the rate 
of t wo hundred forty-four dollars ($244 ) per week. 

Accrued amounts are to be paid in a lump sum together with 
statutory interest. 

Costs, to include forty-five dollars ($45) for or. McClain's 
reports, are to be paid by defendants. 

Defendants are to 1ile a final report upon payment of this 
award. 

Signed and filed this ---

No Appeal 

day of June, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 
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NANCY KJOS, 

Claimant, 

vs. 

BRIDAL FAIR, INC., 

Employer, 

and 

UNITED FIRE, CASUALTY CO., 

Insurance Carrier, 
Defendants. 

~r. Melvin C. Hansen 
Attorney at Law 
610 service Life Bldg. 
Omaha, Nebraska 68102 

Hr. Charles L. Smith 
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370 Midlands Hall 
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File No. 669529 

APPEAL 

0 E C I S I O N 

For Claimant 

For Claimant 

For Defendants 

STATEMENT OP CASE 

Defendants appeal from a proposed arbitration decision filed 
March 15, 1982 wherein claimant was awarded permanent partial 
disability and healing period benefits plus related medical 
expenses for an admitted industrial injury occurring on May 17, 
1979. 

Claimant filed a petition in review-reopening. The deputy's 
decision of March 15, 1982 is captioned as in review-reopening. 
However, the deputy indicated at hearing that because no memorandum 
of agreement had been filed, claimant's petition was deemed 
amended and considered to be in arbitration. 

The record on appeal consists of the transcript of the 
hearing which contains the testimony of eloimcnt, Vincent 
Jochum, Bruce Thiebauth, Robert Otis and William Rivedali 
claimant's exhibits A through R inclusive; defendants' exhibits 
l through 6 inclusive: medical reports of Werner P. Jensen, M.O. 
and Patrick w. Bowman, M.O. filed November 19, 1981; and the 
briefs of all parties on appeal. 

ISSUES 

The issues as set forth in defendants' brief on appeal are 
the extent and nature of claimant's industrial disability, if 
any, and the corresponding entitlement to healing period benefits 
as a result of the injury of Hay 17, 1979. 

REVIEW OF THE EVIDENCE 

Claimant, single and age 32 at hearing, began a sales 
position for defendant employer in October of 1978. 

The claimant's job was to introduce a radio station to the 
"Bridal Fair concept• and assist the station in setting up its 
own program and shows. As a part of this, claimant was required 
to travel throughout the continental United States, mostly by 
flying. (Tr., p. 14) 

On Hay 17, 1979 claimant was in Cedar Rapids, Iowa for the 
purpose of assisting a radio station in Cedar Rapids with its 
program. (Tr., p. 14) From Cedar Rapids, claimant was to 
travel to Sioux City, Iowa to visit another radio station and it 
was determined by her supervisors that she would drive on this 
particular trip. (Tr., p. 15) 

On Hay 17, 1979 while claimant was driving back to Sioux 
City, Jowa she was involved in an automobile accident which 
occurr~d at about Dexter, Iowa on Interstate 80. (Tr., p. 18) 
She was injured in this accident and was taken by a friend to 
the Methodist Hospital in Omaha, Nebraska arriving during the 
morning hours of Hay 18th. (Tr., p. 20) 

Claimant next sought medical attention on Hay 21, 1979. 
(Claimant's exhibit H) Claimant was seen on that date by David 
Filipi, H.O., an office collegue of Dennis v. Passer, H.O., 
claimant's family physician. Claimant testified that Dr. Filipi 
took x-rays and prescribed pain medication. (Tr., p. 21) 

Claimant remained off work two weeks before returning to her 
regular duties. (Tr., p. 22) 

Claimant first consulted or. Passer for her current complaints 
on June 4, 1979. Claimant complained of pain in her neck, 
shoulders and lower back. (Tr., p. 22) or. Passer saw claimant 
again on nine occasions through February 7, 1980. (Defendants' 
exhibit 2) The only treatment throughout the period was pain 
medication. (Tr., p. 24) 

rn a brief report of Hay 23, 1980, Or. Passer wr i tea: "Nancy 
Kjos has a permanent defect of cervical strain. She has reached 
her maximum healing point. There are no special medical problems 
that add to her healing time.• (Defendants' exhibit 2) 

rn a To Whom rt Hay Concern report dated June 9, 1980, or. 
Passer states simply: "This is to verify that Nancy Kjos has a 

permanent Chronic Cervical Strain defect. (10\)" (Defendants' 
exhibit 3) 

Claimant testified that throughout the period she continued 
to experience pain. She also complained of feeling increasingly 
tired and run down. 

or. Passer referred claimant to David Minard, H.O., an 
orthopedic surgeon. or. Minard, in a report dated October 2, 
1980, writes: 

I have seen Nancy Kjos upon a few occasions as an 
orthopedic consultant for Or. Dennis Passer, the 
first time being June 10, 1980, concerning her back 
problem from the accident which occurred in Hay 
1979. She was treated basically with physical 
therapy and the last time she was seen by me on 
July 18, 1980, she was asked to get the physical 
therapy when she absolutely needed it, when she was 
having severe significant pain in the intrascapular 
and parascapular areas. She was asked to return 
only if necessary. At this time it was evident 
tha~ she was planning on returning to work in the 
very near future. r do not have any further 
information on her since I have not seen nor heard 
from since this time. (Claimant's exhibit N) 

Claimant testified that on September 26, 1980, she left her 
employment with defendant for another position. (Tr., p. 28) 
Claimant testified: 

At that time I reached the capacity as to what I 
could physically do anymore. And according to Cr. 
Hinard's suggestions that I find something else to 
do, that physically I just couldn't continue doing 
what I was doing without irritating the problem. 
In other words, It wouldn't get better unless I did 
something else and that was change jobs. (Tr., p. 
33) 

Claimant stated later that she took a position with Admerica, an 
advertising agency, bec~use she would not be required to travel. 
(Tr., p. 71) 

Bruce Thiebauth, president for defendant employer, testified 
at hearing as to claimant's resignation. Hr. Thiebauth testified: 

A. She indicated to me that she felt that she was 
no longer able to travel because of her inJuries 
that she sustained in her accident. And because of 
that she felt that she would have to find less 
demanding employment that did not require travel. 

o. Were there other factors that entered into that 
decision which had occurred prior to her leaving? 

A. On the basis of retrospect, I think there was 
other things that entered into it. Some dissatis
faction of her progress, a promotion that had 
occurred to one of her co-workers who had not been 
there as long as she had--although he bad prior 
experience. (Tr., pp. 53-54) 

Claimant was paid at a rate of $20,000 per year plus expenses 
for both jobs. (Tr., pp. 34-35) Hr. Thiebauth further testified 
that he encouraged her to either accept a lighter schedule or 
apply for workers' compensation benefits. (Tr., pp. 55-56) Hr. 
Thiebauth noted, however, that employees are often hired away by 
other advertising and media concerns because of superior salary. 
(Tr., p. 59) 

William Rivedal, sales manager for defendant employer, 
testified that claimant was a good worker and that he offered 
her more money to keep her from leaving but that she had another 
job. (Tr., p. 68) 

Claimant's employment with Admerlca did not prove successful. 
Claimant testified that increased pain medication she was taking 
in late 1980 and early 1981 made it difficult to function at her 
job full time. (Tr., p. 37) 

Robert Otis, Vice President of Operations for Admerica 
testified that claimant was discharged on March 5, 1981. Hr. 
Otis testified on direct examination: 

o. What was the reason that Nancy left? 

A. I fired her 

Q. Why did you fire her? 

A. It was primarily--it was not so much of her 
lack of performance, but her ability to be there on 
a regular basis. It's a full-time Job. And it's 
like I explained to Nancy when we parted company, 
you know, she just couldn't basically devote enough 
time to working on clients and getting leads, 
etcetera. 

• • • 
Q. How much, yes. What percentage of the time 
that you would consider to be full-time was she 
actually devoting to her duties? 

A. well, Nancy has had some problems In the past 
with her back and everything else. And that was 
probably the biggest negative time factor on her 
part, because she'd get a pain and go to the 
therapist and then she'd be under medication. It 
definitely was the contributing factor. I'd say If 
you put It in a percentage of time, maybe two days 
a week. (Tr., pp. 64-65) 

At the request of Dr. Minard, claimant was seen on January 
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23, 1981 by Ronald A. Cooper, H.D., a neurologist. Dr. Cooper's 
findings on examination are detailed i n a report dated January 
26, 1981. Dr. Cooper states in part: 

for 
or. 

NEUROLOGICAL EXAMINATION: The patient is an alert, 
cooperative, young woman in no distress. The head 
and neck e xamination was unremarkable without bruit 
There was full range of motion of the neck. The 
back e xamination revealed no tenderness over the 
spinous processes. She was able to bend at the 
waist past 90 degrees wi thout difficulty. There 
was no sacral notch tenderness present . Straight 
leg raising was negative bilaterally. Patrick's 
sign was negative bilat erally. The cranial nerves 
were intact including fundi and fields. The motor 
examination revealed a normal gait. There was no 
drift of the outstretched upper extremities and 
individual muscle testing was normal. The reflexes 
were present, brisk and symmetrical throughout and 
the toes were downgoing bilaterally to plantar 
stimulation. Tests of coordination and sensory 
function appeared to be completely intact. (Defend
ants' exhibit 4 ) 

In his second report of May 18, 1981, or. Cooper writes: 

I last saw the patient on April 8, 1981 and at 
that time she was complaining of more discomfort in 
the lowe r e xtremities that was diffuse and was 
worse in the thigh region. She also continued to 
have the chronic low back pain and the interscapular 
pain. Again I could find no evidence on examina
tion of any neurological abnormality. A CBC, 
sedimentation rate, and chemistry profile including 
muscle enzyme testing was completely normal. 

• • • 
As noted above, the patient has continued to 

complain of somewhat diffuse musculoskeletal pain 
for two years. There is no evidence from the three 
times that I examined her of any true neurologic 
dysfunction involving the spinal cord roots, 
peripheral nerve, or the muscles themselves. It is 
difficult to prognosticate for recovery in view of 
the fact that she has had such diffuse pain for so 
long. The e xact relationship of this discomfort to 
her accident is unclear though she tells me that 
this all started after this occurrence in Hay, 1979. 
(Defendants' exhibit 5) 

On June 1, 1981, claimant 
psychol ogical evaluation. 
Jones writes in part: 

was referred to Robert Jones, H.D., 
In a report dated July 15, 1981, 

The patient was seen initially on June 1, 1981. 
She was referred to me by Dr. Dennis Passer, her 
family physician, who had been treating her since 
her car accident some t wo years ago. 

The diagnosis was made that she had a rather severe 
anxiety tension state with psychomatic [sic] type 
muscle spasms in the neck and shoulder and back 
regions. Also t hat she was still suffering to some 
degree from a s t ress reaction related to the 
accident. The treatment recommended was that she 
come in for bio-feedback training to help her get 
some degree of control over the tension and the 
muscles involved in her symptoms and possibly to 
have some psychotherapy, if it became apparent that 
this would be necessary. 

At the present time she seems to me to be unable to 
do the type of wor k that she bad been doing. I am 
not certain whether she is disabled from any type 
of occupat ion at this time. (Claimant's exhibit 0) 

On Hay 7, 1981, Patrick 
surgeon, e xamined claimant. 
in part, as follows: 

w. Bowman, H.D., an orthopedic 
Bis report of the same date finds, 

The physical e xamination reveals a very pleasant 
lady who wa l ks without a limp or a list. Ber 
pelvis and shoulders are level. She has a full 
range of motion of both her dorsal and her lumbar 
spine. Straight leg raising is negative bilaterally. 
Deep tendon reflexes of the knees and ankles are 
normally active. The extensor hallucis strength is 
strong bilaterally. She has some tightness of her 
hamstrings. 

I am in agreement that the primary pathology here 
is musculoligamentous in nature.• She seems to be 
able to carry on with a fairly active lifestyle 
without too much difficulty, so I am somewhat at a 
loss, as to what further to offer her in the way of 
treatment for this condition. 

In a follow-up report dated November 9, 1981, Dr. Bowman 
..,ri tea: 

It is my feeling that Nancy Kjos has some permanent 
impairment as a result of the injury she sustained 
on the 17 Hay 1979. In view of the failure to 
completely resolve her symptomatology after all of 
the standard conservative modalities for the past 
fe w years, it is my opinion that she has a S 
percent permanent partial impairment of the total 
body as a result. 

As I have indicated in previous correspondence, I 
think, in view of her residual, significant sympto
matology that it might be a good idea to carry on 
with a Bone Scan and a myelogram. However, in that 
she has no evidence of nerve root cor~•ession per 

se on physical e xamination, I think these further 
studies would certainly be optional, aimed primarily 
at laying her and my mind to rest that nothing more 
serious than a chronic muscle-ligament strain is 
the underlying pathology. 

On September 14, 1981, claimant started at a sales position 
for an Omaha radio station, a position claimant held at the time 
of hearing. (Tr., p. 41) Claimant testified that her salary 
was $1,200 per month plus commissions. (Tr., p. 42) 

In a report dated September 3, 1981, Dr. Passer wr ites: "I 
received your letter of September l, 1981 regarding Nancy. I do 
believe that she has reached ma ximum improvement following her 
accident. I believe she does have a permanent injury. I would 
estimate this at 10\ permanent disability. • (Claimant's e xhibit 
II) 

In a follow-up letter of October 30, 1981, Dr. Passer 
writes: "This is to verify that Nancy Kjos, a patient of mine 
was unable to work the period of time, ex tending from March S, 
to September 1, 1981. " (Claimant's exhibi t H) 

Werner P. Jensen, H.D., an orthopedic surgeon, examined 
claimant on November 2, 1981. Or. Jensen notes claimant's 
history as to the present injury and another neck injury of 
Dr. Jensen also makes note of the reports of Ors. Passer, 
Minard, Jones and Bowman. (Defendants' e xhibit 1) In his 
report of November 3, 1981, Dr. Jensen concludes: 

Examination of pa t ient is negative for any objec
tive evidence of residuals from the accident of Ha y 
17, 1979. On an organic basis, she has had a good 
recovery from the soft tissue injury sustained in 
the accident of 1979. I would not be qualified to 
give an opinion regards impairment she might have 
regards neurotic disorders such an anxiety depres
sion, etc. [sic] I would not feel there is indica
tion for further active orthopedic or neurological 
testing or treatment. 

APPLICABLE LAW 

1962. 

Claimant has the burden of proving by a preponderance of the 
evidence that she received an injury on Hay 17, 1979 which arose 
out of and in the course of her employment. McDowell v. Town of 
Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central 
Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of Hay 17, 1979 is the cause of the 
disability on which she now bases her claim. Bodish v. Fischer, Inc., 
257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl v. L. 0. Boggs, 
236 Iowa 296, 18 N.W.2d 607 (19 45). A possibility is insufficient; 
a probability is necessary. Burt v. John Deere Waterloo Tractor 
Works, 247 Iowa 691, 73 N.W.2d 732 (1956). The question of 
causal connection is essentially within the domain of expert 
testimony. Bradshaw v. Iowa Methodist eospital, 251 Iowa 375, 
101 N.W.2d 167 (1960). 

eowever, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt 
v. John Deere Waterloo Tractor Works, supra. "The opinion of 
experts need not be couched in definite, positive or unequivocal 
language.• Sondag v. Ferris Bardware, 220 N.W.2d 903 (Iowa 
1974). However, the expert opinion may be accepted or rejected, 
in whole or in part, by the t rier of fact. Sondag v. Ferris 
Bardware, su1ra, page 907. Further, " the weight to be given to 
such an opin on is for the finder of fact, and that may be 
affected by the completeness of the premise given the expert and 
other surrounding circumstances.• Bodish v. Fischer Inc., supra. 
See also Musselman v. Central Telephone Co., supra. 

Iowa Code section 85.34(1) states: 

Bealing period. If an employee has suffered a 
personal injury causing permanent partial disa
bility for which compensation is payable as pro
vided in subsection 2 of this section, the employer 
shall pay to the employee compensation for a 
healing period, as provided in section 85.37, 
beginning on the date of the injury, and until he 
has returned to work or competent medical evidence 
indicates that recuperation from said injury had 
been accomplished, whichever comes first. (Emphasis 
added.) 

Iowa Industrial Comr,issioner Rule 500-8.3(85) states: 

Healing period. A healing period exists only in 
connection with an injury causing permanent partial 
disability. It is that period of time after a 
compensable injury until the employee has returned 
to work or recuperated from the injury. Recupera
tion occurs when it is medically indicated that 
either no further improvement is anticipated from 
the injury or that the employee is capable of 
returning to employment substantially similar to 
that in which the employee was engaged at the time 
of the injury, whichever occurs first. (Emphasis 
added.) 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.W. 899, (1935) as follows: " It is therefore 
plain that the legisliture intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man."' 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
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injured employee's age, education, qualifications, experience 
and Inability to engage in employment for which he is fitted. 
Olson v. Good ear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 

). Barton v. Neva a Pou try, 253 Iowa 285, 110 N.W.2d 660 
(1961 l. 

A finding of impairment to the body as a whole found by a 
medical evaluator does not equate to Industrial disability. 
This is so as impairment and disability are not identical terms. 
Degree of industrial disability can in fact be much different 
than the degree of Impairment because In the first instance 
reference is to loss of earning capacity and in the later to 
anatomical or functional abnormality or loss. Although loss of 
function Is to be considered and disability can rarely be found 
v ithout it, it is not so tha t an industrial disability is 
proportionally related to a degree of impairment of bodily 
function. 

Factors considered in determining industrial disability 
include the employee's medical condition prior to the injury, 
after the injury and present condition; the situs of the injury, 
its severity and the length of healing period; the vork experi
ence of the employee prior to the injury, after the injury and 
potential for rehabilitation: the employee's qualifications 
intellectually, emotionally and physically; earnings prior and 
subsequent to the injury: and age, Pducation, motivation, and 
functional impairment as a result of the injury and inability 
because of the inJury to engage in employment for which the 
employee is fitted. Loss of earnings caused by a job transfer 
for reasons related to the inJury is also relevant. These are 
matters vhich the finder of fact considers collectively in 
arriving at the determination of the degree of industrial 
disability. 

There are no weighting guidelines that are indicated for 
each of the factors to be considered. There are no guidelines 
which give, for example, age a weighted value of ten percent of 
total, education a value of fifteen percent of total, motivation 
- five percent; vork experience - thirty percent, etc. Neither 
is a rating of functional impairment entitled to whatever the 
degree of Impairment that Is found to be conclusive that it 
directly correlates to that degree of industrial disability to 
the body as a whole. In other words, there are no formulae 
which can be applied and then added up to determine the degree 
of industrial disability. It therefore becomes necessary for 
the deputy or commissioner to draw upon prior experience, 
general and specialized knovledge to make the finding v ith 
regard to degree of industrial disability. See Birmingham v. 
Firestone Tire, Pubber Co., Appeal Decision (1981). 

In Parr v. Nash Finch co., (Appeal Decision, October 31, 
1980) the industrial co=issioner, after analyzing the decisions 
of HcSpaddcn v. Big Ben Coal Co., 288 N.~.2d 181 (Iowa 1980) and 
Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980), 
stated: 

Although the court stated that they were looking 
for the reduction in earning capacity it is undeni
able that It was the • Joss of earnings• caused by 
the job transfer for reasons related to the injury 
that the court was indicating justified a finding 
of *industrial disability. • Therefore, If a worker 
is placed in a position by his employer after an 
injury to the body as a whole and because of the 
injury which results in an actual reduction in 
earning, it would appear this vould justify an 
award of industrial disability. This would appear 
to be so even if the worker's • capacity• to earn 
has not been diminished. 

Similarly, a claimant's inability to find other suitable 
work after making bona fide efforts to find such work may 
indicate that relief would be granted. Mcspadden v. Big Ben 
Coal Co., supra. 

ANALYSIS 

In the proposed decision of Harch 15, 1982, the deputy 
places the greater weight on the opinions of or. Passer because 
he was claimant's family physician. or. Passer, a general 
practitioner, v as claimant's only physician until the referral 
to Dr. Minard in June of 1980. There is no evidence of treat
ment by or. Passer other than pain medication or even of any 
examination after February 7, 1980. 

or. Passer states that claimant's permanent disability is 10 
percer,t. He does not specify what the cause of the disability 
is, what the disability is limited to, or how such a rating was 
arrived at. 

The November 9, 1981 report of or. Bowman, an orthopedic 
surgeon, (submitted by claimant after the hearing date) rates 
claimant's permanent functional impairment of 5 percent of the 
body as a whole. Or. Bo,...,an Indicates that such a rating Is 
based upon subjective complaints rather than upon objective 
findings. 

or. 80,...,an's findings are confirmed by those of or. Jensen, 
also an orthopedic surgeon. Like or. Bowman, or. Jensen fails 
to locate any objective source of claimant's difficulties. His 
examination is the latest, and is based upon, according to the 
record at hand, a more complete history. His report also gives 
consideration to all other available opinions. 

Likewise, the findings of ors. Bo,...,an and 
stantiated by those of ors. Cooper and Jones. 
or. Passer apparently stand alone. 

Jensen are sub
The opinions of 

Pain, whether real or imagined, limits one's ability to 
engage in gainful employment. Moreover, claimant's discharge by 
Admerica points out that she has more difficulty In maintaining 
a full time schedule. 

However, despite her complaints, claimant was able to return 
to full time employment two weeks after her Injury and performed 

f 

to the satisfaction of her supervisors. curing this per iod, she 
was even able t o secure a position with anot her firm. While she 
was off work from March 5, 1981 to September 14 , 1981, she has 
apparently been able to work full time since without significant 
difficulty . 

Claimant now does the same type of wor k that she performed 
for defendant employer and Admerica. While she may have lost 
her job with Admerica because of her inJury, it is not altogether 
clear that her present lower salary is indicative of decreased 
earning capacity. Claimant is young, has a year of college, bas 
a wide range of work e xperience , suffers lit t le or no funct1onal 
Impairment, and Is apparently capable of performing the same 
type job as before her lnJury. Given the foregoing, 1t ls 
determined claimant suffers 10 percent permanent industrial 
disability as the result of the admi t ted injury occurring on Hay 
17, 1979. 

In the decision of March 15, 1982, the deputy awarded 
claimant healing period benefits from March 5, 1981 until 
September 14 , 1981. This is the period from her termination at 
Admerlca until she started vith the radio station. Claimant 
testified tha t pain during the period made work iJDpossible. The 
October 30, 1981 report of Or. Passer sta t es only that she was 
unable to work. Yet, or. Passer reports on September 3, 1981 
that claimant has attained maximum medical recuperation. or. 
Passer had made such a conclusion earlier on Hay 23, 1980. 

The fact that one continues to receive ongoing medical 
treatment or con t inues to experience pain which makes work 
difficult does not necessarily indicate that healing period 
continues. Again, claimant returned to wor k t wo weeks after her 
injury and continued vorking full time until March 5, 1981, more 
than 21 months after the Injury. Iowa Code section 85.34(1) 
states that healing period terminates with the claimant's return 
to work. Application of this plain statute dictates that 
claimant's healing period must therefore terminate t wo weeks 
after her injury. 

FINDINGS OF PACT 

1. That claimant sustained an admitted industrial injury on 
Hay 17, 1979. 

2. That as a result of the above injury, claimant was 
unable to engage in acts of gainful employment for t wo weeks at 
which time she returned to full time work. 

3. That claimant left her job with defendant employer on 
September 26, 1980 to accept another position with Admerica at 
the same salary. 

4 . That claimant was discharqed by Admerica on March 5, 
1981 because of absenteeism caused by her pain. 

5. That claimant did not work again until September 14, 
1981 when she started a new job doing similar tasks at a salary 
of $1,200 per month. 

6. That claimant suffers a permanent functional impairment 
of 5 percent of the body as a whole. 

7. That claimant ' s complaints are wholly subjective arising 
out of the injury of Hay 17, 19?9. 

8. Tha t claimant was 32 years old at hearing with one year 
of college and varied work experience. 

9. That claimant suffers a permanent industrial disability 
of 10 percen t . 

CONCLUSIONS OF LAW 

That claimant has sustained her burden t hat the disabilites 
alleged are causally related to an inJury arising out of and in 
the course of her employment. 

Tha t claimant is entitled to two weeks healing period 
benefits at the stipulated weekly rate of $173. 41. 

That claimant is entitled to fifty weeks permanent partial 
disability benefits at the stipulated weekly ra t e of $173. 41. 

WHEPEFORE, the above findings of fact and conclusions of law 
having been made. 

THEREFORE, it is ordered: 

That defendants pay claimant healing period benefits of a 
t wo (2.0) week duration at the rate of one hundred seventy-three 
and 41/100 dollars ($173. 41) per week beginning Hay 17, 1979. 

That defendants pay claimant a fifty (50) week period of 
permanent partial disability benefits at the rate of one hundred 
seventy-three and 41/100 dollars ($173. 41) pe r week t ogether 
with statutory interest pursuant to Iowa Code section 85.30. 

That defendants shall pay the following medical e xpenses: 

or. Patrick w. Bowman 
Physicians Laboratory Services 
or. Robert Dale Jones 
Walgreens Pharmacy 
Physicians Pharmacy 

$125.00 
27.50 

422.50 
42.37 
75.58 

That defendants are entitled to a credit against benefits 
previously paid. 

That costs of this action are taxed to defendants pursuant 
to Iowa Industrial Commissioner Pule 500-4.33. 

That a final report shall be filed within t wenty (20) days 
of the final payment. ~• 
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Signed and filed this 27th day of July, 1982. 

NO Appeal ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

BELEN I\LEIN, 

Claimant, 

vs. 

FURNAS ELECTRIC COMPANY, 
Pile No. 506048 

APPEAL 

R U L I N G 
Employer, 

and 

AMERICAN MUTUAL LIABILITY 
INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

On December 31, 1980 a combined decision in arbitration and 
review-reopening was filed by the hearing deputy. That decision 
also dealt with the disposition of certain medical expenses 
pursuant to Iowa Code section 85.27. 

The relevant portion of that decision provided, in part: 

That defendants shall pay unto claimant the 
following medical expenses under the terms of 
Section 85.27 as it appears they acquiesced in the 
treatment offered: 

Des Hoines General Hospital 
Dr. McClain's charges for 

the last surgery 
Prescript ions and 

related expenses 

$3,007.19 

$34.00 

The deputy's decision was not appealed by any party theceto 
and as a result became a final agency decision pursuant to Iowa 
Code section 17A.15(3). 

On June 25, 1982 defendants filed a petition seeking a 
declaratory ruling. The substance of defendants' petition is 
concisely stated in their brief of July 30, 1982: 

The Claimant should submit evidence concecning 
the amount of the first hospital bill as well as 
which insurance carriers paid these bills. The 
Defendant Insurance Carrier does not object to 
paying the hospital bills to whomever they are owed; 
however, the Defendant Insurance Carrier objects to 
reimbursing the Claimant directly for bills she 
herself did not pay. Defendants should not have to 
do Claimant's work for her in order to ascertain 
which insurance carriers to include as co-payees 
with the Claimant in order to comply with Deputy 
Kelly's Order contained in his Decision filed 
December 30, 1980 (sic). 

On July 7, 1982 the hearing deputy ruled that his decision 
of December 31, 1980 was res judicata as to the issues disposed 
of therein including medical expenses ordered. Defendants now 
appeal the depu t y's denial of relief. 

A review of the record indicates that the defendants were 
given notice that the claimant's medical bills had been paid by 
a non-party insurer. If there were questions as to these bills, 
the parties should have resolved those questions before hearing 
or the proper objections made during hearing. No objections 
were made to t he medical bills in question, however, until after 
the deputy's decision of December 31, 1980 had become final. 
The defendants, by remaining silent, waived any objections to 
the medical e xpenses awarded. 

Further, the deputy's order filed December 31, 1980 directs 
the defendants to pay unto the claimant medical expenses at 
issue. The fact that claimant's non- party medical insurer has 
paid the bills in question does not relieve the defendants of 
the obligation to pay the claimant as ordered in the final 
agency decision. While the legislatucP has seen flt to provide 

for subrogation in specified instances, this agency knows of no 
authori t y for directing a defendant to pay an a ward o f medical 
expenses to any party other than the claimant. Nor does the 
fact that the claimant no longer owes the paid e xpenses allow 
the defendants t o pay other than to the claimant . That another 
par ty fulfills its contractual obligations under a paid medical 
insurance policy does not alter the de f endants' obligation to 
provide medical care for injur ies arising out of and in the 
course of the claimant's employment . If the non-party insurer 
is entitled to reimbursement f or overpayment in its contract 
with the claimant, it is the claimant's obligation to reimburse 
that non-party insurer. 

THEREFORE, IT IS ORDERED: 

That defendants' petition for declaratory ruling is he r eby 
overruled. 

That the defendants pay unto the claimant the medical 
expenses as set out and ordered in the decision of December 31, 
1980. 

Signed and filed this 27th day o f September, 1982. 

No Appeal 
ROBERT C. LANDESS 

INDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA INDUSTRI AL COMMISSIONER 

GERALD L. KOOPMANS, 

Claimant, 

vs. 

IOWA ELECTRIC LI GHT AND 
POWER COMPANY, 

Employer, 
Defendant. 

File No. 694831 

RULING ON MOTION 
FOR 

SUMMARY JUDGMENT 

On February 16, 1982, defendant filed a motion for summary 
judgment with attached affidavits and a memorandum in support of 
the motion. On March 8, 1982, claimant filed a resistance to 
motion for swmnary judgment and demand for oral hearing. On June 
28, 1982, the parties presented oral arguments by phone to the 
undersigned. 

Pursuant to Industrial Commissioner ' s Rule 500-4.35, the 
rules of civil procedure govern contested case proceedings 
before this agency unless in conflict with workers' compensation 
law, administrative law or agency rules. There being no conflict 
between the rules of civil procedure pertaining to a summary 
judgment and the law and rules applying to this agency, the 
present matter is properly before the undersigned. 

Iowa Rule 237(b) of Civil Procedure indicates that "(a) 
party against whom a claim ... is asserted .•. may, at any time, move 
with or without supporting affidavits for a summary judgment in 
favor as to all or &nv part thereof." 

In order to be entitled to a summary judgment, defendant must 
show there is no genuine issue of material fact involved in the 
case and that summary judgment should be entered in their favor 
as a matter of law. Iowa Dept. of Transp. v. Read, 262 N.W.2d 
533 (Iowa 1978); Schulte v. Mauer, 219N.W.2d 496 (Iowa 1974). In 
determining whether a genuine issue of material fact exists which 
would preclude granting the motion for summary judgment the court 
must view all material before it in a light most favorable to the 
opposing party. Steinbach v. Continental Western Insurance Co., 
237 N.W.2d 780 (Iowa 1976); Schulte v. Mauer, supra. In resistance 
to a motion for summary judgment, the resisting party must set 
forth specific facts showing there is a genuine issue for trfal. 
Graham v. Kuker, 246 N.W.2d 290 (Iowa 1976); Iowa Civil Rights 
commission v. Massey-Fergusen Inc. , 207 N.W.2d 5 (Iowa 1973). A 
party opposing a motipn for summary judgment is not entitled to 
rely on the hope of a subsequent magical appearance at trial of a 
genuine issue of material fact. Prior v. Rathjen, 199 N.W.2d 327 
(Iowa 1972). Where there is no genuine issue of fact to be 
decided, the party with a just cause should be able to obtain a 
judgment promptly and without the expense and delay of trial. 
Daboll v. Hoden, 222 N.W.2d 727 (Iowa 1974). 

In the motion for summary judgment, defendant argues that it 
first received notice of claimant's claim for death benefits when 
served with claimant ' s petition which was filed on February 2, 
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1982; that, as indicated by the affidavits and certificate of 
death, 1t was aware the cause of death was cardiac arrest due to 
or the consequence of arteriosclerot1c cariovaecular disease; and 
that, as indicated by the affidavits and certificate of death, it 
had no actual knowledge based upon information available to it 
to believe that death was somehow related to claimant's decedent's 
employment with defendant. The affidavits of defendant's claim 
representative and of decedent's immediate supervisor and the 
certificate of death were consistent with such allegations. 
Defense counsel's oral argument emphasized the theory set forth 
in the motion--that defendant did not have actual knowledge or 
timely notice within 90 days of the date of death as required by 
Code section 85.23, and therefore claimant's action 1s barred and 
defendant 1s entitled to summary Judgment as a matter of law. 

In her resistance, claimant denied or admitted various 
allegations of defendant's motion and stated that Code section 
85.26 was applicable in that she commenced the present action 
within two years from the date of the occurrence of the injury. 
In summary, claimant's counsel orally argued that a material 
question of fact existed as to when the claimant first became 
aware of the compensable nature of the claim and alleged circum
stances and cited case law 1n support of such contention. 

Code section 85.23 provides: 

Unless the employer or his representative shall have 
actual knowledge of the occurrence of an injury re
ceived within ninety days from the date of the occurrence 
of the injury or unless the employee, or someone on his 
behalf or a dependent or someone on his behalf shall 
give notice thereof to the employer within ninety days 
from the date of the occurrence of the injury, no 
compensation shall bP allowed. 

The purpose behind Code section 85.23, is to afford the 
employer an opportunity to investigate the facts surrounding an 
alleged inJury. Notice is not necessary where the employer or 
the employer's representative have actual knowledge of the 
occurrence of the injury. Hobbs v. City of Sioux City, 231 Iowa 
860, 2 N.W.2d 275, 276 (1942). Notice and actual knowledge 
contemplate that the injury will be presented as being work 
related. Robinson v. De artment of Trans rtation, 296 N.W.2d 
809 (Iowa 1980. Te discovery rue applies to Code section 
85.23 Jacques v. Farmers Lumber and Supply Co., 242 Iowa 548, 47 
N.W. 2d 236 Cl95l). 

While it is true that Iowa Rule 237 of Civil Procedure 
contemplates that a party opposing the motion will set forth, by 
affidavit or other means provided by the rule, facts showing 
there 1s a genuine issue for trial, nevertheless, the rule 
likewise provides that a summary judgment shall be entered if 
appropriate. Ruling in favor of the affirmative defense ot 
notice entails finding not merely that the defendant did not 
receive notice nor have actual knowledge of the occurrence of the 
injury, but that the claimant knew or should have known of the 
compensable nature of the claim at a certain point in time and 
failed to give notice within 90 days of such occurrence. Such 
latter fact was not established by the pleadings, motion or 
resistance. Oral argument indicated a need to conduct a hearing 
on the merits of the affirmative defense. 

Since a determination of the notice issue in favor of the 
defendant would be conclusive of the case and in li9ht of the 
fact that the medical development of the rest of the case may be 
costly for both parties, this case will be bifurcated for deter
mination of the notice issue pursuant to Industrial Commissioner 
Rule 500-4.2. 

WHEREFORE, it lS hereby found that defendant has failed to 
demonstrate there is no genuine issue of material fact with 
regard to the affirmative defense of notice. 

THEREFORE, defendant's motion for summary judgment is hereby 
overruled. 

It is further ordered that this case be included in the 
Cedar Rapids pro-hearings scheduled for the week of October 4, 
1982. 

Signed and filed this 7th day of July, 1982. 

NO Appeal 
LEE M. JACl<WIG 
DEPUTY INDUSTRIAL COMMISSIONER 

4 

BEFOPE THE IOWA INDUSTPIAL COHMISSIONEP 

JOSEPH H. iOPPEN, 

Claimant, 

vs. 

LUNDA CONSTPUCTION COMPANY, 

Employer, 
File No. 624712 

and 

LIEEPTY MUTUAL INSUPANCE CO., 

Insurance Carrier, 
Defendants. 

Mr. Thomas~. Hc~ay 
Attorney· at Law 
P. o. Box 239 
Dubuque, Iowa 52001-0066 For Claimant 

Mr. Brendan T. Quann 
Attorney at Law 
200 Dubuque Building 
Dubuque, Iowa 52001 for Defendants 

INTPODUCTION 

By order of the industrial commissioner filed June 23, 1982 
the undersigned deputy industrial commissioner has been.appointed 
under the provisions of S86.J, The Code, to issue the final 
agency decision on appeal in this matter. Claimant appeals from 
an adverse review-reopening decision. 

The record on appeal consists of the transcript; claimant's 
exhibits l through 13; defendants' exhibits A, e, C, D, f and F, 
of which exhibit Eis also the deposition of Anthony J. Piasecki, 
M.D.; finally, the file of thP Industrial Commissioner of 
Illinois, which is in the Iowa Industrial Commissioner's file, 
was made a part of the record. 

The result of this final agency decision will be the same as 
that reached by the hearing deputy. 

STATEMENT Of THf CASE 

The facts basically are not in dispute, except for some 
difference in expert opinion of permanent partial impairment. 
Claimant, who had his left thumb amputated in 1969 as a result 
of an accident not related to this case, suffered disability to 
his left index, middle and ring fingers, caused by frostbite 
incurred in his work. 

ISSUES 

upon the evidence presented, the hearing deputy awarded 
permanent partial disability -on account of the impairment to the 
fingers. Claimant states in his appeal brief: 

The Deputy Commissioner erred in failing to find a 
permanent partial disability to the claimant's left 
hand. 

The other issues at the hearing, to-wit: S85.27 
expenses, S85.70 vocational rehabilitation sup
plement, and healing period benefits are not issues 
on appeal. Defendant Insurer has paid the Claimant 
pursuant to the Deputy Industrial Commissioner's 
decision. 

For the purposes of this appeal, Claimant concedes 
that there was a 40\ left hand impairment arising 
out of the loss of the thumb at the HCP joint in a 
prlor industrial accident. 

• • • 
Claimant asks the Commissioner to re-evaluate the 
record and the medical evidence and find that 
Claimant suffered a 25\ impairment of the left hand 
arising out of the frostbite injury of January 10, 
1980: being the 65\ impairment of the left hand 
found by Dr. Pao, less the 40\ impairment of hand 
in the thumb. 

Claimant requests the award be modified to award 
him permanent partial disability of 47.5 weeks at 
$285.30 per week, giving the De!endants credit for 
the 24.475 weeks of permanent partial disability 
already pa1d. 

The expert opinion as to functional impairment was provided 
by Anthony J. Piasecki, H.D., a qualified orthopedic surgeon, 
and bys. Noel Rao, M.D., an assistant professor in the department 
of rehabilitation medicine at the University of Wisconsin, 
Madison. The hearing deputy based his decision upon the opinion 
of Dr. Rao which gave a higher permanent partial impairment 
rating than that of or. Piasecki. Defendants do not argue with 
this result, so the undersigned will also follow Dr. Rao's . 
opinion. In point of fact, both physicians are highly qualified. 

IIPPLICABLE LAW 

section 8S.34(2)(bJ(c) and (di provide compensation of JO, 
35 and 25 weeks respectively for the entire loss of the index, 
middle and ring fingers. The last unnumb<!l~d paragraph of S85.34(2) 
provides for a pro rata determination for partial disablities. 

In Schell v. Central Engineering Co., 232 Iowa 421, 4 N.W.2d 
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399 (1942), where the employee's foot was amputated on account 
of a work injury and later surgery was performed between the 
stump and the knee, the court held claimant was not entitled to 
additional compensation because the operation was referable to 
the foot . In Morrison v. Wilson Food, 1 Iowa Industrial Commis
sioner Peport 244 (l980), the industrial commissioner held that 
a claimant cannot recover for disability to the hand when the 
impairment 1s to a finger. The Nebraska Supreme Court reached 
the same result in Herold v. Constructors, Inc., 271 N.W.2d 542 
(Nebraska 1978) . 

The Iowa Court has ruled many times that an injury to a 
scheduled member restricts recovery to the limits of the schedule. 
Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 
(1960), Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.~.2d 569 
(1943), Soukup v. Shores Co., 222 Iowa 272, 268 N.W. 598 (1936). 
Rule 500-4.2 provides that the Guides to the Evaluation of 
Permanent Impairment by the AHA "are adopted as a guide for 
determ1n1ng permanent partial disabilities under §85.34(2) 'a' -
'r' of the Code.• The rule is not one of evidence and use of 
the guides is not mandatory. --

ANALYSIS 

Table 10 on p. 9 of the AHA Guides correlates impairments to 
the fingers to those of the hand. For example, a permanent 
partial impairment rating to the left index finger of between 22 
and 25\ equals an equivalent rating of 6\ of the hand. In this 
case, Dr. Rao rated claimant as follows: 

Impairment rating revealed that there was a 40% 
impairment of hand in the thumb and 6% impairment 
of hand in the index finger. This was based on the 
amputation and impairment based on range of motion 
in the middle finger and the ring finger in the 
distal inter phalangeal joint were as follows: 6\ 
in his hand due to the middle finger, and 2\ in his 
hand due to the ring finger. This impairment also 
included the sensory deficits in the middle and the 
ring finger. 

Impairment of the hand based on the loss of function 
was 16\ of the hand. This gave a total of 70\ 
imparment (sic) of hand, 5% was subtracted from 
this because the patient was right handed and the 
left hand being nondominate. So the patient had a 
65 \ impairment of the hand which equaled 59\ 
impairment of the ufper e xtremity and 35t of the 
whole man. 

An EHG study that was done after the patient's 
evaluation in Amputee Clinic in July revealed an 
abnormal study. The study was compatible with left 
median and ulnar sensory neuropathy and left motor 
median chronic neuropathy. This EHG was done on 
7/10/81 by Dr. Rao. 

Conclusion: 

1. The patient is a 43 year old man with amputa
tion of the right (sic) thumb at the HCP joint and 
the distal portion of the distal phalanx of the 
left index finger. 

2. EMG evidence of left median and ulnar sensory 
neuropathy and left motor median chronic neuropathy. 

Using the Guides, the hearing deputy worked backwards, more or 
less, and reasoned that a 6% permanent partial impairment to the 
hand was a 22-25% permanent partial impairment to the in~ex . 
finger, and li kewise that a second 6\ permanent partial impairment 
to the hand equated to a 28-32% permanent partial impairment of 
the middle finger and that a 2% permanent partial impairment to 
the hand equated to a 15-24 % permanent partial impairment to the 
ring finger. 

Contrariwise, claimant says the total impairment to the 
digits should be rated as impairment to the hand (65%) and then 
deduct 40% of the non-compensable missing thumb, giving an 
entitlement of 25% of 190 wee ks for 47.5 weeks of compensation 
as opposed to 24.4 75 weeks according to the hearing deputy's 
method. 

Considering the statutes precedents and rules cited above 
and considering that the permanent partial impairment is re
stricted to the individual fingers, the permanent partial 
disability should likewise be restricted to the individual 
fingers. Finally, considering the evidence he had to wor k with, 
the hearing deputy "s method of computation was satisfactory. 
That is, since he had no individual impairment ratings to the 
finge rs, his method of ma king the correlation between the hand 
rating and the finge r rating was a good one. (Likewise the 
hearing deputy ' s method of splitting the difference in the range 
of disability as 23 1/2% representing the average of 22-25\ 1s 
also all right.) 

PINDINGS OF FACT 

1. On January 10, 1980, claimant was working for the 
employer on a bridge construction project and suffered frostbite 
to the index, middle and ring fingers of his left hand. (Tr. 20-29) 

2. Claimant ' s January 10, 1980 injury was restricted to the 
index , middle and ring fingers of his left hand. (Claimant's 
e xhibit 3) 

3. Claimant has a permanent partial impairment to the left 
index finger of 22-25 \ (6 \ of t he hand). (Claimant's e xhibit 3) 

4. 
middle 
3) 

Claimant has a permanent partial impairment to his left 
finger of 28-32\ (6 \ of the hand) . (Claimant ' s exhibit 

5. Claimant has a permanent part i al impairment to the left 
ring finger of 15-241 (2\ of the hand). (Claimant"s e xhibit 3) 

6. s. Noel Rao, M.D., is an assistant professor in the 
department of rehabilitative medicine, University of Wisconsin 
Hospitals and Clinics, Madison, Wisconsin. (Claimant's exhibit 
3) 

7. On June 17, 1969, while working for Wes t Central Electric 
Company, claimant received an electrical shock and as a result 
had surgery on his left hand and right arm. (Tr. 16; Claimant's 
exhibit l, Claimant's exhibit 3) 

8. In the 1969 surgery, claimant had his left thumb amputated 
at the metacarpal phalangeal Joint. (Claimant's e xhibit 1) 

CONCLUSIONS OF LAW 

Claimant sustained an injury which arose out of and in the 
course of his employment on January 10, 1980 and which resulted 
in permanent partial disability to the index finger of t wenty 
three and one-half percent (23 1/2%) to the middle finger of 
thirty percent (30%) and to the ring finger at t wenty-nine 
percent (29\J, entitling him to compensation respectively for 
eight point two t wo five (8.225) weeks, nine (9) wee ks, and 
seven point two five (7.25) weeks for a total of twenty- four 
point four seven five (24 . 475) weeks . 

OPDER 

IT IS THEPEFORE ORDERED that defendants pay unto claimant 
twenty-four point four hundred seventy-five (24 .475) weeks of 
permanent partial disability compensation at the rate of two 
hundred eighty-five and 20/100 dollars ($285.20) per week. 
Defendants are to rec1ve credit for permanent partial disability 
already paid. 

IT IS FUPTBER OPDERED that defendants pay unto claimant • 
twenty and 00/100 dollars ($20.00) per week for t wenty-six (~6) 
weeks for vocational rehabilitation. 

IT lS FURTHER ORDERED that defendants pay unto claimant the 
following medical and associated costs: 

Grant Community Clinic 
University Hospital and Clinic 
Day's Rexall Drugs 
Dr. S. Noel Rao of University 

Physicians 
TOTAL CLAIM 

$ 45.00 
104.92 
236. 47 

205.00 
illl7'39 

IT IS FURTHER ORDERED that defendants pay unto claimant one 
hundred thirty-three and 20/100 dollars ($133.20) for lodging 
and two hundred eight and 88/100 ($208.88) for mileage expenses. 

Costs of the proceeding are taxed against defendants. 

Payments that have accrued shall be paid in a lump sum 
together with statutory in t erest pursuant to Code section 85.30. 

A final report shall be filed upon payment of this award. 

Signed and filed at Des Hoines, Iowa this 13th day of 
August, 1982. 

No Appeal 
BARRY HOPANVILLE 
DEPUTY INDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA I NDUSTRIAL COMM ISSIONER 

JOHN ICOSTOBRYZ, 

Claimant, 

vs. 

LAKE CENTER INDUSTRIES/ 
DECO PRODUCTS COMPANY, 

Employer, 

and 

FIREMAN'S FUND INSURANCE, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

File No. 64879 4 

R E V I E W -

R E O P E N I N G 

D E C I S I O N 

This is a proceeding in review-reopening brought by John 
Kostohryz, claimant, against Lake Center Industries/Deco Products 
Company , employer, and Fireman's Fund Insurance Carrier, defendants, 
to recover additional benefits under the Iowa Workers' Compensation 
Act for an injury arising out of and in the course of his 
employment on September 26, 1980. It came on for hearing on 
October 21, 1982 at the Dubuque County Courthouse 1n Dubuque, 
Iowa. It was considered fully submitted at that time. 
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The industrial commissioner's file shows a first report of 
injury was received October 2, 1980. A memorandum of agreement 
vas received on October 23, 1980. An interim final report shows 
the payment of nine weeks and one day of temporary total or 
healing period benefits and the payment of medical e xpenses. 

The record in this matter consists of the testimony of 
claimant and of Lewellyn Storlie; claimant's e xhibit l, a series 
of medical reports: claimant's exhibit 4 , glasses worn by the 
claimant at the time of his injury; de f endants' exhibit 2, a 
listing of hours worked by the claimant; and defendants' exhibit 
3, a letter to the industrial co1ru111ssionec dated April 2, 1981. 

ISSUES 

The issues in this matter ace whether oc not claimant is 
entitled to permanent partial disability; whether oc not defendants 
are entitled to credit for an overpayment: and the date from 
which in t eres t will run in the event of an award. 

STATEMENT OP TBE CASE 

Twenty-seven year old married claimant, father of one child, 
testified that he has worked for de f endant employer for three 
and one-half years. He recalled the events of September 26, 
1980 as follows: Be was operating si x automatic machines In the 
dye cast room. Zinc bars were placed in the machines and mel t ed 
down to make window parts. As he worked on one ~achine, 2inc, 
which was under pressure, blew in his right eye area and into 
his face. Re was wearing his personal glasses as no safety 
glasses were provided. Be reroved his glove and tried to wipe 
off the zinc. Re was taken t o the hospital by a maintenance man 
where he was seen by De. Knutson who treated him with cold packs 
and gave him a tetanus shot . Be was transferred to the Mayo 
Clinic where his eye was checked for zinc and he was seen by a 
skin graft specialist. He went home for a period, but he 
eventually returned to have scar tissue removed and skin grafting 
performed around his eye socket and on his cheek . 

Hls current complaints include a numb feeling under his eye, 
continuous tearing every fifteen to t wenty minutes and some 
blurring of vision which he attributed to tears. Re claimed 
that his work and his driving have been affected by the necessity 
of wiping tears. Be admitted no change in his driver's license, 
but he had not renewed his license since the injury. 

Re acknowledged the possibility of surgical repair to ease 
the tearing; however, he had decided against an operation as 
there is no guarantee such surgery would help and as he does not 
want to go through the pain and suffering. 

Claimant testified that he returned to the same work he was 
doing ot the ti~e of hio injury, but that hQ only did thAt job 
for about one week. Re was subsequently contacted by the 
foreman regarding a transfer. Claimant Indicated that he 
changed jobs because he thought a different position would be 
safer. The job change also brought a shift change. Claimant's 
s witch to days included a ten cent per houc wage reduction. 
Claimant's pcesent job 1s operating a water vibrator to wash 
pacts. Claimant agreed that he has had increases in his wages 
since his return to work. 

Claimant admitted that at one time he told his attorney he 
was going to have surgery. He asserted that he informed his 
attorney when he elected not to have an operation. He did not 
know why the insurance carrlec was not told of his change of 
heart prior to March 1982. 

Lewellyn Storlie, plant manager for defendant employer, 
testified that claimant's change in earnings post-injury was due 
to shift differential. He believed claimant is working the same 
hours now as before the injury. Be assessed claimant's performance 
as excellent and recalled claimant's only complaint to be of 
tearing. Be did not view the teacing as limiting claimant's 
future with the comp3ny. 

Stoclie responded not to his knowledge when he was asked 
whether the company required claimant to change work. 

Records from defendant show claimant has worked consistently. 

A letter to the Industrial commissioner from claimant's 
counsel, dated April 2, 1981, requests that the case be continued 
• until at least September of 1981." 

An emergency room record shows claimant was seen in the 
early evening of September 26, 1980 with a second degree burn on 
his eight eyelid and burns on his right cheek and nose. Claimant's 
vision was slightly blurred. The doctor ' s diagnosis was full 
thickness burns of the right eyelid and superficial corneal 
burns. Be was sent to the Mayo Clinic . 

A more complete description of claimant's 1njur1es was 
provided by Phillip c. Arnold, M.D., of the Department of 
Plastic and Reconstructive Surgery at the Mayo Clinic. According 
to Dr. Arnold's letter of October 20, 1980, the areas Involved 
wece • upper and lower lids of the right eye on the medial 
aspect, an area about 1 x 2 cm. on the right cheek, and an area 
just above his mustache on the right just bclo,, the nasolabial folcl." An 
ophthalmologist found no injury to the globe Itself. 

On October 6, 1980 debridement was done. On October 8, 1980 
split thickness grafts wece done to the upper and lower lids and 
In an area over the cheek bone. At the time of surgery, Dr. 
Arnold was unable to determine whether or not fucther surgery on 
the lacrimal drainage apparatus would be necessary. 

Claimant was considered disabled through December 1, 1980. 

When claimant was seen on March 25, 1981, he had eplphora 
and tightness of the lower lid. Malfunction of the lacrlmal 
drainage apparatus was noted. 

Thomas J. Liesegang, M.D., ophthalmologist, evaluated 
claimant's eye problem and found a punctal stenosls with eversion 

t 

of the lid and an inability to properly drain tears into the 
nose. The doctor thought it well to wait until all healing had 
taken place to determine if the skin would stretch and go back 
into position. If it did not, the ophthalmologist anticipated 
drainage repair. 

On March 12, 1982 De. Liesegang wrote to claimant that the 
first step 1n the repair procedure would be a skin graft to t he 
lower lid t o be performed under local anesthetic. The doctor 
assessed the problem as difficult and wrote: •1 hope you 
realize the scarring in this area will be difficult to reconstruct. 
Even after all Is said and done, you may still have a tearing 
problem. I think there is a significant chance of success to 
wa rrant the surgery if you want it.• 

Dr. Liesegang e xplained claimant's difficulty more thoroughly 
in a letter to claimant's counsel dated June 16, 1982 as a 
nasolacrimal obstruction which causes a welling-up of tears and 
a blurring of vision related to the tearing. 

In a letter to defendants' attorney dated July 9, 1982, Dr. 
L1esegang reported claimant's vision as 20/20. Be stated 
cla1manl's functional impairment is a constant watering of the 
eye. 

APPLICABLE LAW AND CONCLUSIONS OF LAW 

The first issue to be considered is whether or not claimant 
is enti t led to permanent partial disability. 

Where the result of an injury causes the loss of a foot, or 
eye, etc., the loss, together with its ensuing natural results 
upon the body, is a permanent partial disability and is entitled 
only to the prescribed compensa t ion. Barton v. Nevada Poultr3 Co., 
253 Iowa 285, 290, 110 N.W.2d 660, (1961). The schedule flxe 
by the legislature includes compensation foe resulting reduced 
capacity to labor and earning power. Schell v. Central Engineering 
Co., 232 Iowa 421, 425, 4 N.W.2d 399, (1942). The claimant has 
tfie burden of showing that his ailment e xtends beyond the 
scheduled loss. Kellogg v. Shute and Lewis Coal Co., 256 Iowa 
1257, 130 N.W.2d 667 (1964 ). 

Larson in 2 Workmen's Compensation S58 at 10-28 (Desk ed. 1976 1 
discusses the nature of scheduled benefits and points out that 
•payments are not dependent on actual wage loss• and that they 
are not •an ecratic deviation from the underlying principle of 
compensation law--that benefits related to loss of earning 
capacity and not to physical injury as such." The theory, 
according to Lacson, Is unchanged with the only difference being 
that "the effect on earning capacity is a conclusively presumed 
one, instead of a specifically proved one based on the individual's 
actual wage-loss experience.• 

Although the Iowa Supreme Court has not defined •permanent• 
in a strictly wockers' compens~tion context, it has explained 
the term as it applies to other insurance. The opinion in 
Carden New En land Mutual Life Insurance Com any, 218 Iowa 

094 ( ) at states: 

The word 'permanent' as used 1n the policy does not 
mean forever. It does not embrace the idea of 
absolute perpetuity, or lasting forever, or existing 
forever. It means for an Indefinite and undeterminable 
period. Its meaning must be construed according to 
its nature and its relation to the subject-matter of 
the contract in which it appears. (Citations 
omitted.) 

See also, Wallace v. Brotherhood of Locomotive Firemen and 
Eng1neers, 230 Iowa 1127 (1941). 

Claimant testified to continuous tearing occurring every 
fifteen to t wenty minutes. At the time the tear wells in his 
eye, he has blurring of vision. The report from Dr. Liesegang 
states clearly that claimant's f unctional impairment is a 
constant watering of his eye caused by a nasal lacc1mal obstruction 
and he confirms blurred vision. Re relates the impairment of 
the lacrimal drainage appartus to the burn. No medical e xpert 
has assigned a specific impairment eating to claimant's eye 
problem. 

Iowa Code section 85.34(2)(p} provides for one hundced forty 
weeks of compensation for the loss of an eye. Claimant will be 
awarded fourteen weeks of permanent partial d1sability based on 
a ten percent functional impairment of his eye. 

Iowa Code section 85.34 (2)(t) provides: 

For permanent disfigurement of the face or head 
which shall impair the future usefulness and earnings 
of the employee in his occupation at the time of 
recelv1ng the injury, weekly compensation, for such 
period as may be determined by the industrial 
commissioner according to the severity of the 
disfiguremPnt, but not to exceed one hundred fifty 
weeks. 

This deputy industrial commissioner had an opportunity to 
observe claimant's Injury. He has had plastic surgery and he 
has some decrease In pigmentation In his cheek and eye area. 
The scarring which has resulted 1s well camouflaged by claimant's 
glasses. On a whole, claimant seems to have a good result from 
his plastic surgery. The permanent disfigurement which he has 
wi ll not Impair his future usefulness and earning in an occupation 
such as the one In which he was engaged at the time of his 
injucy. 

The second issue to be considered is whether or not defendants 
are entitled to credit tor overpayment of healing period. Iowa 
Code section 85.34 (1) states: 

If an employee has suffered a personal Injury 
causing pecmanent partial disability foe which 
compensation ls paya~le as providl!lt--in subsection 2 
of this section, the employer shall pay to the 
employee compensation for a healing period, as 
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provided in se~tion 8S.37, beginning on the date of 
the injury, and until he has returned to work or 
competent medical evidence indicates that recuperation 
from said injury has been accomplished, whichever 
comes first. 

A letter from the Mayo Clinic dated January 6, 1981 reports 
claimant disabled from September 26, 1980 through December 1, 
1980. No overpayment of healing period has occurred. 

The final issue to be considered is the date from which 
interest should run in this matter. 

Iowa Code section 8S.30 provides: 

Maturity date and interest. Compensation payments 
shall be made each week beginning on the eleventh 
day after the injury, and each week thereafter 
during the period for which compensation is payable, 
and if not paid when due, there shall be added to 
the weekly compensation payments, interest at the 
rate provided in section 53S.3 for court judgments 
and decrees. 

There are two major Iowa cases dealing with interest. The 
first was Bousfield v. Sisters of Mercy, 249 Iowa 64, 86 N.W.2d 
109 (1957; the second was Farmers Elevator Co. v. Manning, 286 N.W.2d 
124 (Iowa 19791. 

The claimant is Bousfield, 249 Iowa 64, 86 N.W.2d 109, was 
injured on August 5, 1950. She never went back to work. She 
had surgery in October 1951. She was examined and some permanency 
was assigned. There were subsequent and recurrent episodes. 
Claimant was paid 80 weeks of permanent partial disability. 
Substantial evidence was present in the record to substantiate a 
worsening of claimant's condition not contemplated at the time 
of the first award. The court recognized at 70, __ : 

In the matter before us the claim is not from 
temporary disability to permanent partial, but for a 
greater degree of percentage of permanent partial 
disability from that for which she was compensated. 
There is no material distinction. Degree as well as 
type is contemplated In the statute. Proof as to 
the subsequent condition is the important factor. 

Claimant was found entitled to 
permanent partial disability. 
said at 72, 

an additional five percent 
Regarding interest, the opinion 

The date of maturity for the additional 20 weeks 
could not be determined until claimant had applied 
for same, or a determination made thereof. In this 
case interest can only be allowed from October 5, 
1955, when the commissioner found her entitled to 
the increased compensation. 

Claimant, in Farmers Elevator Co., 286 N.W.2d 124, was 
involved in an accident on June 26, 1975. He filed a petition 
in arbitration. A hearing was held on that petition on February 
24, 1978, and claimant was found entitled to benefits. Defendants 
argued interest should begin to run at the earliest from the 
time of the decision by the district court. The opinion at page 
180 analyzes the legislative intent of Iowa Code section 85.30, 
thusly: 

Section 85.30 expresses legislative intent that 
interest on unpaid compensation be computed from the 
date each payment comes due, starting with the 
eleventh day after the injury. To adopt the Elevator's 
method of computing interest on unpaid compensation 
would defeat the apparent purpose of section 85.30, 
as well as jeopardize the goal of other sections 
which evidence legislative desire to secure compensation 
for injured employees and their dependents at the 
earliest time . .!;...9.·• s 86.20 (encouraging payment 
during Investigation stage of disability claim). 
The need for an Incentive to pay compensation when 
due is particularly acute In view of the delays 
which sometimes regrettably occur between the time 
of an employee's Injury and final resolution of the 
claim. (Citation omitted.) 

The conclusion was: 

The first compensation installment in this case 
became due on July 6, 1975, eleven days after the 
injuries occurred. Interest is therefore payable on 
such Installment from that due date, and similarly 
with the following weekly payments. 

The Farmers Elevator Co. case was an arbitration proceeding 
where the defendants had denied liability and paid no benefits. 
The defendants had the alternative of paying the claimant 
benefits or denying the claim and having the matter adjudicated. 
Defendants controlled payment of those benefits. 

This case is a review-reopening. A memorandum of agreement 
was received by this office on October 23, 1980. Claimant's 
petition in arbitration (sic] was filed January 19, 1981. As 
this is a proceeding in review-reopening, following the dictates 
of Bousfleld, 249 Iowa 64, 86 N.W.2d 109, Interest can be 
assessed from the time claimant applied or from the time a 
determination of the permanency was made. A careful review of 
the evidence shows the first mention of a malfunction with the 
lacrlmal drainage apparatus ls found in a letter from Dr. Arnold 
dated April 14, 1981. Dr. Llesegang's letter the following 
month states that It will be necessary to wait to see what 
position the skin takes to assess the need for repair of the 
drainage function. On March 12, 1982 Dr. Liesegang wrote to 
claimant to describe the reconstructlve operation which might 
ease his tearing. It is not until July 9, 1982 that Dr. Llesegang 
makes specific reference to a functional impairment. 

In Farmers Elevator Co. 286 N.W.2d 17• defendants controlled 

payment of benefits. In the case sub judice, defendants exercised 
the option of paying or not paying only after Dr. Liesegang 
stated claimant had a permanent impairment. Defendants might 
have paid some weekly benefits at that point; however, this case 
is somewhat atypical in that no specific impairment percentage 
was assigned. The extent of claimant's disability was the 
source of conflict in this matter. 

This deputy, of course, agrees with the encouraging of 
prompt payments of benefits to which an employee is entitled, 
but a distinction must be drawn between the law for those cases 
where liability has not been admitted by the carrier, such as 
Farmers Elevator Co. and those such as Bousfield, a proceeding 
in review-reopening. Since Bousfield was not overruled, it 
stands for the proposition that interest may not always begin on 
a certain date; interest should commence in a review-reopening 
action on that date which defendant knew claimant was entitled 
to permanent partial disability or had clear notice that claimant 
was making a claim for permanent partial disability. Obviously, 
in a review-reopening proceeding, there is some flexibility in 
the determination of interest, and the facts and circumstances 
of the case must be examined. The circumstances in this case 
dictate that interest should run from the date of the determination 
in this decision at a rate of ten percent. See Sloan v. Great 
Plains Bag Corp. (Appeal Decision filed September 21, 1982). 

Claimant expressed concern over the payment of future 
medical benefits. Iowa Code section 85.26(2) provides: 

Any award for payments or agreement for settlement 
provided by section 86.13 for benefits under the 
workers' compensation or occupational disease law 
may, where the amount has not been commuted, be 
reviewed upon commencement of reopening proceedings 
by the employer or the employee within three years 
from the date of the last payment of weekly benefits 
made under such award or agreement. Once an award 
for payments or agreement for settlement as provided 
by section 86.13 for benefits under the workers' 
compensation or occupational disease law has been 
made where the amount has not been commuted, the 
commissioner may at any time upon proper application 
make a determination and appropriate order concerning 
the entitlement of an employee to benefits provided 
for in section 85.27. 

Iowa law, at the time of claimant's injury, provided for the 
payment of medical benefits where a causal connection can be 
shown between the injury and the necessity for medical treatment. 

FINDINGS OP FACT 

WHEREFORE, IT IS FOUND: 

That claimant is twenty-seven years of age. 

That on September 26, 1980, as claimant operated a series of 
machines at his employer's place of business, he was hit in the 
face with hot zinc. 

That claimant was hospitalized and had plastic surgery to 
the area of his eye and cheek. 

That claimant had second degree burns to his right eyelid 
and burns on the right cheek and nose. 

That claimant was hospitalized and had plastic surgery to 
the area of his eye and cheek. 

That as a result of the injury, claimant has been paid 
healing period and medical benefits. 

That claimant has continuous tearing and some blurring of 
vision attributable to an impaired lacrimal drainage apparatus. 

That claimant complained to the plant manager of tearing. 

That claimant has chonged jobs and has had increases In his 
salary since his injury. 

That claimant elected not to have surgery which might repair 
his lacrimal drainage apparatus. 

CONCLUSIONS OP LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant has a functional impairment to his right eye 
of ten (10) percent. 

That claimant does not have disfigurement which will impair 
his future usefulness and earnings in an occupation such as the 
one In which he was engaged at the time of injury. 

That defendants are not entitled to a credit for the overpayment 
of healing period benefits. 

That interest at ten (10) percent shall run from the date of 
this decision. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants pay unto claimant fourteen (14) weeks of 
permanent partial disability benefits at a rate of one hundred 
one and 81/100 ($101.81) per week. 

That defendants pay interest at ten (10) percent from the 
date of this award. 

That defendants pay costs pursuant to Industrial Commissioner 
Rule 500-4.33. 

That defendants file a final report when this award Is paid. 
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Signed and filed this ..lllt.b day of Noverrber, 1982. 

No Appeal 
JUDITH ANN RIGGS 
DEPUTY INDUSTRIAL COMM ISSIONER 
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DECISION 

Por Claimant 

For Defendants 

INTRODUCTION 

This is a proceeding 1n review-reopening brought by Harley L. 
Laidig, the claimant, against his employer, Anderson & Schenck 
Company, and the insurance carrier, U.S.F.& G., their 1nsurance 
carrier, to recover addtional benefits under the Iowa Workers' 
Compensation Act as a result of an injury she sustained on June 
8, 1978. 

This matter came on for hear1ng before the undersigned 
deputy industrial commissioner at the Buena Vista County Court
house in Storm Lake, Iowa on April 28, 1982. The record was 
considered fully submitted on that date. 

An examination of the industrial commissioner's file reveals 
that a first report of injury was filed August 18, 1978. 
Subsequently, a memorandum of agreement was f1led on September 
22, 1978. A form 5 filed October 30, 1978 reflects that medical 
expenses in the amount of $187 have been paid. Additionally, 
nine and four-sevenths weeks of temporary total disability 
benef,ts have been paid. This payment covers the period June 9, 
1978 through and includ~ng August 14, 1978. 

The record in this case consists of the testimony of the 
claimant, the claimant's son, R:>bbi.n Seifert, Shirley Laidig, 
R1 c hard Carrico, Irw,n Bando and Ronald Schenck; the deposition 
of Harr,son Paul Moreau, o.c.; the deposition of Jerry D. 
Dawson, H.D.; the depos,tion of Jonn S. Koch, H.D.; the depo
sition of J,m Eldon Crouse, H.D.; claimant's exhibits 1 through 
5 inclusive wh,ch also cover some of the aforementioned depositions; 
ad defendants' exhibits T, u, v and x. All of defendants' 
objections to claimant's exhibits l through 5 are overruled and 
those exhibits will be considered for whatever probative value 
they may contain. 

ISSUES 

T~e issues which are to be resolved in this decision are 
whether there exists a causal relationship between the work 
injury of June 8, 1978 and the cla1mant's present disability as 
well as the nature and extent of that disability. 

REVIEW OF THE EVIDENCE 

At the time of hearing the parties stipulated and agreed 
that the applicable rate in the event of an award is $183.01. 
There was no stipulation concerning the length of time off work. 
The parties stipulated that the medical bills contained ,n this 
record are fair and reasonable; however, there was no stipula
tion that they are in any way c ausally related to the injury 
sustained on June 8, 1978. 

The claimant, Harley L. Laidig, testified that he is 44 
years old and lives in Estherv,lle, Iowa. Re has an eighth 
grade educ ation and no other formal training in any area. He 
has worked at a variety of jobs and began his employment relat1on
ship with the defendant in i tially in 1958. He left the defend
ant's employ in approxlmately 1966 or 1967 and subsequently 
returned to work for them in 1977 and has remained continuously 
employed since that date. The defendant, Anderson, Schenck 
Company, . s the Q~'ls •, bu ine,.; '.·, re:pla -1.nq aut ;laf:"S 
store fronts and var1ous other windows. The c la1mant's primary 
duties while empl oyed by the defendant inc luded installing 
wi ndshields, side and bac k windows and removing and installing 
sto re front windows. The j o b func tion required the claimant t o 
lift windows weighing as muc h as 100 pounds. The position also 
required extensive use of his hands. 

The record indicates that in June 1975 the claimant sustained 
a knee injury while working for another employer and received a 
lump sum workers' compensation settlement. Medical testimony 
indicates that in 1971 the claimant had a nervous breakdown and 
was hospitalized for a period of time as a result. Other than 
these two incidents, it appears that the claimant has been in 
relat,vely good health. The record does not reveal that the 
claimant had any preexisting neck or arm difficulties prior to 
June 8, 1978. 

On the date of ,njury, June 8, 1978, Hr. Laidig was admittedly 
a n employee of the defendant. Additionally, on that date he 
sustained a personal ,nJury which arose out of and in the course 
of his employment with this defendant. These elements of 
claimant's case have been admitted by the employer through the 
memorandum of agreement. Factually, the claimant was replacing 
a window in a new bank building when he struck the front and top 
portion of his head against a scaffold1ng. 

Claimant was, on the date of 1njury, examined by Jerry O. 
Dawson, H.D. The claimant's complaint to Dr. Dawson at that 
time was dizziness and headaches. Dr. Dawson's examination 
reveal~d bruising and a small hematoma over the left frontal 
region. His impression a t th i s t 1me was "closed head injury." 
His records do not indicate that the wound was bleeding or 
that it was open as the claimant alleges in his direct testimony. 
Claimant continued to be treated by Dr. Dawson and on August 28 
he was released to return to light duty work. Temporary total 
d1sability benefits were paid to claimant for th,s period of 
Ume. 

On March 19, 1979 claimant returned to Dr. Dawson with 
complaints of intermittent problems with his neck. Or. Dawson's 
impression at that time was that the claimant "had suffered a 
cervical spine strain of moderate severity.• Dr. Dawson expressed 
the opinion that claimant should not have had the numerous 
difficulties that he experienced post 1979. Dr. Dawson was 
aware that the claimant was under the care of an orthopedic 
specialist and indicated that he would defer to the orthopedist's 
opinion with respect to the claimant's present cond1tion and a 
cervical spine injury. 

There is evidence in t his record t ha t on February 10 , 1979 
the cla1mant was involved in a snowmobile accident. The emergency 
room record, marked Dawson deposition exhibit 5, contains the 
following information relevant to that incident: 

Middle aged gentleman riding a snowmobile approximately 
2:00 o'clock today went over a snowbank, flew up in 
the air, apparently traveling about 45 miles an 
hour, doing several somersaults fell off snowmobile 
landing on side of the neck. Snowmobile hitting him 
in the left side of the chest and abdomen. Bas felt 
fairly well and has frontal headache throbb1ng in 
nature. Achiness in the sternocleidomastoids and 
the chest sterno muscles bilaterally. Mild ache in 
the left side of the chest, 1ncrease with deep 
breathing. PHYSICAL EXAM: Alert, oriented, cranial 
nerves, DTR's intact. Disc and fundi benign, 
NECK: Tenderness in the sternocleidomastoids and 
para spinous muscles, none over the C spine area. 
BEART AND LUNGS: Clear. ABDOMEN: Good bowel 
sounds. Soft, non tender without masses or organomegaly. 
Tenderness over the distel 12th and 13th rib with no 
tenderness in the left upper quadrant. IMPRESSION: 
(1) Neck sprain. (2) Bruising of the left ribs. 
PLAN: Home, bedrest, call me in the morn1ng. 

On cross-examination, Dr. Dawson admitted that he was not 
aware of the snowmobiling incident and had never been advised of 
it by claimant. Be admitted that the recitation in the emergency 
room records has a bearing upon any condition of the claimant's 
neck following February 10, 1979. 

Collateral to Dr. Dawson's involvement, the cla1mant was 
also being treated by Harrison Paul Moreau, a chiropractor. Dr. 
Moreau testified that he treated the claimant between June 21, 
1978 and August 2, 1978. There was then a hiatus in his involve
ment until January 10, 1979 when the claimant returned to Dr. 
Moreau complaining of headaches. Hr. Laidig indicated to this 
practit1oner that he was symptom-free from August 1978 until 
January 10, 1979. Dr. Moreau indicated that the claimant, in 
his opinion, could have returned to work July 31, 1978. Dr. 
Moreau does not address the issue of causation or the extent of 
disability caused by the work injury. 

Mr. Laidig stated that in the summer of 1978 he voluntarily 
left the employment of the defendant because he could not lift, 
stoop or do heavy work. Since that time claimant has spent his 
days basically dr,nking coffee, ?laying games with his children 
and sitting around the house. Claimant admitted that during the 
period August 1978 through January 1979 he did not seek any 
medical treatment. In October 1979 claimant moved to Waterloo 
from estherville to be near his children. At the suggestion of 
his eldest daughter, the claimant then came under the care of Dr. 
Jim Eldon Crouse. The initial examination, according to Dr. 
Crouse's testimony, was December 18, 1979. After examination 
and x-ray, Dr. Crouse reached a diagnosis of cervical strain 
which he claimed are consistent #1th the history recited by the 
c laimant. This physician is of the opinion that a cervi~al 
fusion should be performed. He further expressed the op1n1on 
that claimant has sustained a permanent functional ,mpairment of 
15 percent of tbe body as a whole due to the injury in question. 
Be should also refrain from doing any manual labor for an 
indefinite period. 

On cross-examination or. Crouse acknowledged that he was not 
aware that the cla,mant had been pain-free from August 1978 
through January 1979. With respect to this Issue, he testif,ed: 

Q. And if it was that he was free of pain for a 
period of time of approximately six months post 
incident of injury aqd before you ~aw him on December 
18 of 1979, wouldn't you as an orthopedic surgeon, 
and in the light of a reasonable degree of medical 
certainty, question any association of the symptoms 
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that you found on December 18, 1979, to the incident 
of injury which he gave you on history as occurring 
on June 8 of 1978? 

A. Yes. 

He further testified: 

Q. Now, isn't Dr. Moreau recording there and 
reporting that He. Laldlg stated to him that he was 
free of symptoms from July, 1978 until January 10, 
1979? 

A. Yes. 

Q. And in view of the additional findings that Dr. 
Moreau reports, and based on your education, experience, 
training, and when measured by a reasonable degree 
of medical certainty, and now having this informa-
tion before you, isn't it probable that the symptoms 
which He. Laidig presented on December 18, 1979, 
when you examined him for the first time, are 
unrelated to the incident of injury on June 8 of 
1978? 

A. I don't know that you can say that it's probable 
that they are not related, but certainly lt would -
if for six months he was indeed free of all symptoms, 
lt would indicate that -- lt would certainly throw 
some question onto what was the exact etiology of 
his present severe problem. 

Q. And doesn't that indicate, now, that you have 
this information before you, as recorded by another 
practitioner, that you have reservations about your 
earlier indications that his symptoms on December 
18, 1979 were definitely related to the incident of 
injury of June 8, 1978? 

A. Let me simply say that Hr. Laldig only indicated 
one injury, and one injury could certainly alter the 
mechanics of the neck so that it was more vulnerable 
to developing problems later on. However, because 
of the s,x month interval, there would be a question 
if there was some other possible factors that 
occurred that caused the resumption of the neck 
discomfort. 

Q. Something unrelated to the incident on June 8 of 
1979, or 1978, excuse me. 

A. Well, this would be one consideration, yes. 

The testimony ls not clear that Dr. Crouse was aware of the 
intervening snowmobile accident and its effect on claimant's 
medical situation. He thus bad no incomplete medical history 
and background concerning all events. 

The claimant continued to testify on direct examination that 
today be only fishes and remains very quiet. He plays cards and 
various other games with his children and goes to an occasional 
football game. 

On cross-examination the claimant Indicated that be forgot 
about the snowmobile accident of 1979. He acknowledged he did 
not provide this information in his answers to interrogatories 
or ln his July 1981 deposition. Claimant also acknowledged that 
he did not tell any of the physicians involved in his case about 
the incident. fie .1ckn, ,wledqe~ that h dia not have 
the &ensation of tingling ln his fingers and arms until after 
the snowmobile accident. 

The claimant was examined by Johns. Koch, H.O., an orthopedic 
specialist. Thia examination was conducted at the request of 
the defendants. This physician had an opportunity to review an 
extensive amount of medical data as well as x-rays prior to 
formulating an opinion in this case. He also conducted an 
examination of the claimant. Dr. Koch acknowledged that all of 
the medical data provided indicate that no physician or practitioner 
was able to secure any objective findings of physical abnormality. 

Dr. Koch then testified: 

Q. I also place before you what has been marked 
Defendants' Exhibit C. It's a narrative report by B. 
P. Moreau, O.C., dated July l, 1980, and did you 
receive a copy of that report along with the medical 
records on Barley Laldig? 

A. Yea. 

Q. I draw your attention to the second -- or 
correction, the third full paragraph which begins 
January 10, 1979, and that paragraph has this as a 
pact of its statement, he stated there has been a 
gradual increase ln cervical pain and headache for 
the past month. He also stated that he had been 
free of symptoms fro■ July, 1978, until this date -
apparently meaning January 10, 1979. Does the fact 
that Hr. Laidi9 waa stating to Dr. Moreau that he 
had been free of eympto■a fro■ July, 1978, until 
January 10, 1979, have any significance to hie 
physical condition, especially in reference to his 
neck and back? 

o. And what would be the significance? 

A. ~ell, based on the previous aaterial, that he 
had apparently sustained an injury ln July of 1978 
-- or correction, June of 1978, for which he had 
recovered as noted by Or. ~oreau and Or. Dawson's 
records, and that he was apparently BY111Ptom free and 

then had complained of discomfort at some six months 
later, for which he saw Dr. Mo reau again, and it 
would support the contentions of Des. Dawson and 
Moreau in July of 1978 that he had recovered from 
any effect s of injury in June and that he was 
capable of work and doing things well, and apparently 
had been able to do wel l until January of 1979 when 
he had another complaint relative to his neck, which 
was a new and separate disease episode or incident. 

Q. Does that finding as reported by Dr. Moreau on 
January 10 of 1979 confirm his prior reports, A and 
B, that Laidig is without any permanent impairment 
and was as of July, 1978, insofar as the neck injury 
is concerned? 

A. It would tend to support those reports. 

o. Based on your e xamination and what was revealed 
by x rays do you have an opinion with a reasonable 
degree of medical certainty as to whether or not Hr . 
Laidig has a musculoskeletal disorder referable t o 
the injury incident in June of 1978? 

A. Yes. 

Q. And what ls that opinion? 

A. I do not feel he has a musculoske letal d i sorder 
related to an injury in June of 1978. 

Q. And what is the basis or support for tha t 
opinion, Dr. Koch? 

A. The basis of my opinion is the failure of 
physical findings to demonstrate derangement that 
would be consistent with the difficulty, the history 
as provided by the patient and by the medical 
records failing to support a basis for his complaint 
or to justify the relation of his complaint in terms 
of an accident occurring in June of 1978. 

With respect to the claimant's inability to be active and 
work, Dr. Koch testified: 

Q. Did Hr. Laidig describe to you his level of 
activity within the recent period preceding your 
examination and evaluation of him? 

A. He indicated to me that he was not able to do 
any gainful activity and any activities tended to 
aggravate or produce discomfort for him, so he did 
not describe what be had been doing. 

Q. Was that description consistent with the findings 
that you made on examination? 

A. Bia description of his difficulty or his activity 
was not consistent with my findings on physical 
examination. 

Q. And what findings on physical examination caused 
you to conclude that there was an inconsistency 
between the physical findings and his description of 
his activity level? 

A. The physical findings I did not note that he was 
in significant distress or evident distress. Be had 
callousing of his hands, the thickness of the skin 
of the bands was consistent with activities greater 
than just sitting around or doing nothing. That the 
development of the muscles of the shoulders and arms 
and hands was consistent with a normal person 
engaged in normal physical activities. 

With respect to the extent of disability, De. Koch testified: 

0 In this workmen's compensation proceeding Hr. Laidig 
claims that he has a total permanent disability. 
From the medical records that you have reviewed on 
Hr. Laidlg that were created before October 19, 
1981, and submitted to you for review, from the x 
rays that were taken of Hr. Laidig before October 
19, 1981, from the history that you obtained from Hr . 
Laidig, from your examination of He. Laldig and from 
the x rays thAt you had made and you interpreted of 
Hr. Laidig, including the laminogcaphic studies do 
you have an opinion based upon a reasonable deg;ee 
of medical certainty whether or not Hr. Laidig has a 
total permanent disability of the body as a whole? 

A. I have an opinion. 

Q. And what Is that opinion, De. Koch? 

A. I do not feel he has a total permanent body 
disability at the time of my examination, nor do I 
find any disability that I relate to an accident of 
June of 1978. 

Q. In your last statement, do you include even a 
permanent partial disability? 

A. Correct. 

Q. You would not r~late any permanent partial 
disability that Hr. Laidig bas as being caused or 
produced by the injury incident ln June of 1978, ia 
that your opinion? 

A. Yee. 

Thia physician later expressed the opinion that he does not 

, 
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believe any surgery is necessary on the claimant's neck. 

The claimant's son, Barley J. P. Laidig, age 15, testified 
on his behalf. Be was present and heard all of the testimony of 
the claimant. Be was with the claimant on the date of the 
snowmobile accident and witnessed the incident. Be denied that 
the claimant landed on his neck in connection with the incident 
and further denied that the machine was traveling at 45 miles 
per hour. Be acknowledged that his father did not indicate that 
he had been huct in any fashion in connection with this incident. 
Be speculated that perhaps the machine was traveling 25 miles 
per hour. 

Robbin Siefert, claimant's daughte<, testified on his behalf. 
She was pcesent in the courtcoom during her brother's testmony and 
her father's testimony. She was present when her father was in 
the emergency room aftec the snowmobile incident and does not 
recall any comments being made about his doing somersaults or 
flying through the air as a result of the incident. Nor does 
she recall any comments that the machine was going 45 miles per 
hour. 

Shirley Laidig, claimant's spouse, testified on his behalf. 
She and the claimant were macried in 1954 and have seven children. 
She confirmed that the claimant went to De. Dawson on the date 
of injury and confirmed the balance of claimant 's testimony 
concerning difficulties that he is presently having. She 
indicated that the entire family forgot about the snowmobile 
incident and that Hr. Laidig had no residual problems as a 
result. 

Richatd Cat<ico testified on behalf of the defense. Re is 
46 yeacs of age and lives in Esthecville, Iowa. Be was wocking 
on the Emmet County State Bank building on th~ date claimant was 
injured in that structure. Be indicated that there was no 
indication that the claimant had sustained any form of inJury on 
this date. It wasn't until the next day that the claimant 
returned to the job site and indicated he had been inJured. 

Irwin Bando, age 55, testified on behalf of the defense. He 
also was working on the Emmet County State Bank building on June 
8, 1978. Be was not aware that the claimant was even on the 
pcemises on the date of injury. Re learned of the i~cident the 
next day. 

Ronald Schenck, age 62, testified on behalf of the defense. 
Be is a forme< pactner in the Anderson Schenck Company. He 
confirmed that on June 8, 1978 the claimant was an employee of 
his and he acknowledged he became aware that the claimant had 
been inJured, but the claimant only indicated that he had bumped 
his head. He confirmed that the claimant had a lump on his head 
immediately after the incident. Re acknowledged that claimant 
was a good workec. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the inJury of June 8, 1978 is the cause of the 
disability on which he now bases his claim. Bodish v. Fischer, Inc., 
257 Iowa 516, 133 N.W. 2d 867 (1965). Lindahl v. L. O. Bogis, 
236 Iowa 296, 18 N.W.2d 607 (1945). A possibility is insu ficient; 
a probability is necessary. Burt v. John Deere Waterloo Tractor 
Works, 247 Iowa 691, 73 N.W.2d 732 (1956). The question of 
causal connection is essentially within the domain of expect 
testimony. Bradshaw v. Iowa Methodist Hospital, 251 Iowa 375, 
101 N.W.2d 167 (1960). 

Boweve<, expect medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt 
v. John Deere Waterloo Tractor Wocks, supca. "The opinion or-
experts need not be couched in definite, positive or unequivocal 
language.• Sondag v. Ferris Rardwace, 220 N.W.2d 903 (Iowa 
1974). However, the expert opinion may be accepted or <ejected, 
in whole or in pact, by the tcier of fact. Sondag v. Ferris 
Hardware, suera, page 907. Further, "the weight to be given to 
such an opinion is for the finder of fact, and that may be 
affected by the completeness of the premise given the expert and 
other surrounding ciccumstances.• Bodish v. Fischer Inc., subra. 
See also Musselman v. Central Telephone Co., 261 Iowa 352, 36, 
154 N.W.2d 128 (1967). 

ANALYSIS 

Fcom the memorandum of agreement filed, the defendants have 
acknowledged that on June 8, 1978 the claimant was thei< employee. 
They further acknowledge that on that date he sustained an 
injury which both arose out of and in the course of his employ
ment. The recocd appears clear that the claimant was temporacily 
totally disabled from June 9, 1978 through mid August 1978. 
Both the chicopractor, Dr. Hoceau, and Dr. Dawson, an H.D., 
indicate that claimant was released to cetucn to some form of 
light duty work by mid August 1978. The record is clear that 
the claimant was not actively seeking any medical care from 
approximately August 1978 through Pebruacy 1979. It was not 
until after January 10, 1979, which is the date of the snowmobile 

accident, that additional medical supervision was cequired 
culminating in the recommendation of Dr. Crouse that a cervical 
fusion be perfocmed. 

A thorough analysis of the impartial emergency room cecord 
of January 10, 1979 leads the undecsigned to believe that that 
snowmobile accident was more significant than the claimant oc 
his family acknowledge. The undersigned finds it difficult to 
believe that an individual can have a snowmobile accident of the 
magnitude outlined in the emecgency room record, subsequently 
visit a hospital as a result and then forget the incident 
enticely. If the snowmobile incident involved another area of 
the claimant's body which was not dicectly involved in this 
litigation, it might be cationalized that he ~ould overlook the 
incident. However, the basis of this litigation is a neck 
injury and clearly fcom the medical records from February 19, 
1979 the claimant reinjured his neck. Failuce to disclose this 
information severely affects the claimant's credibility in the 
mind of the undersigned deputy. 

Both Dr. Koch and De. Crouse are equally qualified orthopedic 
specialists. Dr. Crouse appeared to be less familiar with the 
facts predating Januacy 10, 1979 and thus his opinion will be 
given less weight in the final determination of this case. Dr. Crouse, 
on the other hand, finds that there was in substance a total 
recovecy from the June 8, 1978 work incident. Any problems 
which the claimant is now experiencing he attcibutes to some 
intervening cause of some type. 

Based upon the recocd as a whole and taking into considera
tion all of the testimony, it is detecmined that claimant has 
failed to sustain his bucden of proof and has not established a 
causal celationship between his pcesent complaints and alleged 
disability and the work celated injucy of June 8, 1978. 

FINDINGS OF FACT 

That on June 8, 1978 the claimant was an employee of defend
ant. 

That on June 8, 1978 the claimant sustained an inJu<y which 
both arose out of and in the course of his employment with the 
defendant. 

That the claimant was temporarily totally disabled fcom June 
9, 1978 thcough and including August 14, 1978 and received 
benefits for this period of time. 

That the claimant was relatively symptom-fcee fcom August 
14, 1978 through January 1979. 

That nn or about Pebcuary 10, 1979 the claimant was involved 
in a snowmobile accident as a consequence of wh1cn he reinju[ed 
his neck. 

That fcom Februacy 10, 1979 the claimant has required 
continuous medical tceatment of one form or another. 

That the greater weight will be placed upon the opinion of 
Dr. Koch. 

That the claimant fully recoveced from his June 8, 1978 
injury and has suffered no pecmanent partial impaicment as a 
result of that incident. 

CONCLUSIONS OF LAW 

That the claimant failed to sustain his burden of proof and 
has not established a causal celationship between his present 
complaints and alleged disability and the June 8, 1978 work 
injucy. 

THEREFORE, IT IS ORDERED: 

That defendants shall pay unto claimant the medical bill of 
Dr. Jerry D. Dawson, H.D., in the amount of fifty-four dollars 
($54). 

That the claimant shall take nothing furthe< from these 
pcoceedings. 

That costs of this action are taxed to the defendants 
pursuant to Industrial Commissioner Rule 500-4.33. 

Signed and filed this 30th day of August, 1982. 

NO Appeal E. J. KELLY 
DEPUTY INDUSTRIAL COHHISSIONER 

,.. 



REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 167 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

BARLEY L. LAIDIG, 

Claimant, 

vs. 

ANDERSON & SCHENCK COMPANY, 

Employer, 

and 

U.S.F. & G. COMPANY, 

Insurance Carrier, 
Defendants. 

Hr. Michael Bovee 
Attorney at Law 
P.O. Box 1087 
Spencer, IA 51301 

Hr. Raymond Stefani 
Attorney at Law 
807 American Building 
Cedar Rapids, IA 52401 

File No. 506351 

N U N C 

P R 0 

T U N C 

0 R D E R 

Poe Claimant 

Poe Defendants 

NOW on this 9th day of September, 1982 the undersi~ned 
deputy industrial commissioner after examining the decision 
filed in the above-captioned case filed August 30, 1982 notes 
the following clerical errors which should be and are hereby 
corrected via this nunc pro tune order. 

That the last portion of the initial introductory paragroph 
shall read: "to recover additional benefits under the Iowa 
Workers' Compensation Act as a result of an injury he sustained 
on June 8, 1978." 

That the last sentence in the initial paragraph of the 
analysis section shall be modified as follows: "It was not . 
until after February 10, 1979, which is the date of the snowmobile 
accident, that additional medical supervision was required . 
culminating in the recommendation of Dr. Crouse that a cervical 
fusion be performed." 

That the second full paragraph in the analysis section shall 
be modified as follows: "A thorough analysis of the impartial 
emergency room record of February 10, 1979 leads th~ und~rsigned 
to believe that that snowmobile accident was more s1gn1f1cant 
than the claimant or his family acknowledge.• That the second 
paragraph in the analysis section shall a~so be modified as 
follows: "However, the basis of this litigation is a neck 
injury and clearly from the medical records from February 10, 
1979 the claimant reinjured his neck." 

That the third paragraph in the analysis section shal~ ~ 
modified as follows: "Dr. Crouse appeared to be less_fami;iar 
with the facts predating February 10, 1979 and thus his op~nion 
will be given less weight in the final determination of this 
case." 

That the bill of Dr. Jerry o. Dawson in the amount of 
fifty-six dollars ($56) has previously been paid by the defend
ants. 

That the balance of the decision of August JO, 1982 remains 
unchanged. 

Signed and filed this~ day of September, 1982. 

E. J. KELLY 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMM ISSIONER 

JOHN LEFFLER, 

Claimant, 

vs. 

WILSON AND COKPANY, 

Employer, 
Self-Insured, 
Defendant. 

Fi.le No. 439794 

A P P E A L 

D E C I S I O N 

0 N 

R E M A N D 

STATEMENT OF THE CASE 

Claimant was awarded payment of medical expenses, healing 
period benefits, 125 weeks of permanent partial disability 
benefits, and further treatment from his choice of a tender of 
psychiatrists and pain centers in a review-reopening decision 
filed August 3, 1978. Claimant appealed the deputy's proposed 
decision on the basis that the evidence showed claimant to be 
permanently totally disabled (the deputy had found claimant to 
be 25 percent industrially disabled). An appeal decision filed 
January 9, 1980 adopted the review-reopening decision as the 
final decision of this agency. Upon appeal by claimant to the 
Polk County District Court it was ruled that the deputy had 
imposed upon claimant a higher burden of proof than required, 
and further, that the weight given to expert medical testimony 
had been improperly mini.mi.zed. The case was ordered remanded to 
this agency for a redetermination of disability ln accordance 
with the district court decision. Appeal was then taken by 
defendant from the district court's ruling, whereupon the Iowa 
Court of Appeals affirmed and remanded the case to this agency 
for a determination of the extent of claimant's disability under 
the record made in the hearing on claimant's petition. 

The record on appeal consists of the hearing transcript 
which contains the testimony of claimant; the depositions of 
claimant, Ruby Leffler, Albert Libby, Marshall Flapan, H.D., 
Sidney Frederick Yugend, M.D., and Roger D. Shafer, H.D.; 
defendant's exhlbits A through F; three photographs of claimant 
number 3, 4, and 10 respectively; documentary evidence consisting 
of the attachments identified on a document marked stipulation 
filed April 12, 1978 and an amended and supplemental stipulation 
filed July 10, 1978; the contents of a file from the department 
of Public Instruction, Rehabilitation Education and Services 
Branch, referred to 1n the deposition of Albert Libby; the 
briefs and filings of all parties on appeal; and the rulings 
issued on this matter by the Polk County District Court and the 
Iowa Court of Appeals. The admission of a document marked 
claimant's exhibit 1, a list of medicines, was deferred at the 
direction of the deputy commissioner to a later stipulation. 

At the time of the review-reopening hearing it was stipulated 
by the parties that notice of the suit had been properly carried 
out, and that the disability upon which claimant's action is 
based arose out of and 1n the course of employment. 

ISSUE 

The sole issue on appeal is the extent to which claimant is 
Industrially disabled as a result of his inJury of September 9, 
1975. 

REVIEW OP THE EVIDENCE 

Claimant was injured during a September 9, 1975 altercation 
with his plant foreman, Al Quintero. As a resul t of the alterca
tion, claimant received a knife cut to his little finger and 
blows to his lower back. (Transcript, pp. 47-54) Claimant has 
not returned to work. 

Marshall Flapan, M.D., had treated claimant on numerous 
occasions for a variety o f orthopedic injuries prior to September 
9, 1975. Following the September 9, 1975 injury to claimant's 
finger and back, Dr. Flapan was unable to find any permanent 
physical impairment despite continuing complaints of back pain. 
It was Dr. Flapan's opinion that claimant's problems were 
primarily emotional, and were expressed in terms of physical 
complaints. He noted that claimant had a history of comolainina 
of injuries in excess of what was merited by medical examination. 
Or. Flapan arranged for claimant to receive counseling from a 
psychiatrist. 

Roger D. Shafer, M.O., the only psychiatrist to testify in 
this matter, first saw claimant at the request of Dr. Flapan on 
December 16, 1975. He continued to see claimant at least until 
November 1977. A brief history of claimant taken by Dr. Shafer 
included information with regard to the September 9, 1975 
altercation and a back injury caused by a falling hog in 1973. 
(Shafer Deposition, pp. 5-9) When questioned as to claimant's 
ability to return to work after the September 1975 altercation, 
Dr. Shafer stated: 

In terms of that, it was apparent that he was quite 
frightened of returning to work. In other words, 
unwilling to at that time because of his fears. He 
admitted to me that he was quite frightened of 
returning to work and the reasons that he gave at 
that time were that he was concerned that he might 
lose his job if he returned and that he also more 
so than that was quite concerned that he might lose 
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his Job, that he could have either another accident 
on the job or he could get into another fight with 
his foreman, and just the suggestion of his returning 
to work at that t ime led him to become visibly more 
anx ious in the office. 
(Shafer Dep., p. 9, l. 19 - p. 10, l. 5) 

Dr. Shafer's primary diagnosis of claimant was a mild mental 
deficiency, a pos t -traumatic neurosis, and a depression reaction 
which was secondary to the length of the time period that he had 
been off work . (Shafer Dep., p. 31 I It was his opinion that 
the altercation which had taken place between claimant and his 
foreman represented not only a physical attack upon his body, 
but also a psychological assault. He labeled claimant's condition 
as a post-traumatic neurosis which is caused by a precipitating 
accident or injury, and is a sub-type of anx iety neurosis wh i ch 
is a condition brought about by the culminated effect of many 
events both past and present. (Shafer Dep., pp. 19-23) Dr. 
Shafer testified that cla i mant 's condition was causally connected 
to the altercation with his foreman on September 9, 1975, and 
that his condition was permanent: 

Q. Now, Doctor, based upon your knowledge and 
training and e xperience in the area and based upon 
the history provided to you by John Leffler, based 
upon the various medical reports and information 
that you have received in diagnosing and treating 
John Leffler's condition, do you or do you not have 
an opinion based upon a reasonable degree of 
medical certainty as to whether or not there is a 
causal connection between the incident which John 
described, an altercation between himself and his 
foreman, and the condition for which you diagnosed, 
treated from your original visit to and through the 
visit that you had with him today? 

A. Yes, I believe there ls a direct connection. 

Q. And again briefly, what do you base this 
opinion on? 

A. Based on the onset of his severe anxiety 
following the incident where he had this alterca
tion and his inability then to return to work 
because of his marked fears that he reported to me 
then in that first visit. 

Q. Did the then feeling of pain that he decribed 
play a role in that as well? 

A. Certainly, the continuation of feeling of pain 
kept him from being able to feel that he could go 
on and accomplish any t hing in terms of his own work 
life and very much of his personal life. 

Q. Doctor, based upon your knowledge and training 
and e xperience in the field and the history and 
observations and examinations and means and manner 
of your treatment of John Leffler from the first 
day you saw him to the present time, including the 
various reports that you receive to assist you in 
diagnosing and treating John Leffler, do you have 
an opinion based upon a reasonable degree of 

medical cer t ainty whether or not the contldion in 
which you found and find John Leffler ls permanent 
or not? 

A. At this time t believe the condition ls permanent. 

Q. What is that opinion based on? 

A. Based on my evaluation and continued visits 
with Hr. Leffler over this period of time. 

Q. Are there other factors that you consider other 
than the lapse of time? 

A. The continuation of the symptoms in a rather 
unchanging fashion over this period of time. 
(Shafer Dep., pp. 44-46) 

Under cross-examination by defendant's counsel, Dr. Shafer 
responded to questioning as follows: 

Q. Doctor Shafer, did Hr. Leffler ever relate t o 
you an incident in early 1973 where he had a 
similar pseudo heart attack? 

A. No. 

Q. Has anyone ever told you about that? 

A. No. 

Q. If I would hypothesize or tell you that there 
was a similar incident in early 1973 which he was, 
in fact, admitted to the hospital complaining of 
chest pain and, in fact, in intensive care and the 
cardiac unit for almost over a week, I believe, and 
again discharged without any diagnosis of a physical 
disability or physical ailment, would that information 
have any effect on your evaluation and diagnosis 
and prognosis of Hr. Leffler? I realize that I'm 
springing this on you. 

A. It certainly would make me even more suspicious 
of anx iety neurosis than I would have been before, 
Yes. 

Q. Anxiety neurosis? 

A. Yes. 

Q. Not necessarily post-traumatic neurosis? 

A. No. 

Q. In fact, there ls some evidence that Hr. 
Leffler after this heart attack incident in 1973 
told our plant personnel that he had had a nervous 
breakdown. Did he ever relate that incident to 
you? 

A. No, he didn't. 
(Shafer Dep., pp. 71-72) 

He also testified on cross-examination as to the diffe r ence 
in the symptoms of anxiety neurosis and post-traumatic n£urosis, 
and manner in which he perceived claimant's symptoms in determining 
his dlsgnosis of post-trauma neurosis: 

Q. Are the symptoms of post-traumatic anxiety also 
similar to anx iety that could have been produced 
over a period of time? 

A. The anxiety symptoms could look very much like 
anxiety over a period of time, yes. 

Q. How can you tell the difference then? 

A. The difference is primarily determined by the 
degree of anxiety that a person presents with, how 
much they seem to be experiencing and whether or 
not there were previous events in a person's life 
where they had similar anx iety. Often it doesn't 
become full blown or full feldged until after some 
kind of traumatic event in the person's life. 

Q. In other words, if there have been or had been 
prior incidents where Hr. Leffler had reacted as 
you saw him react, if there had been such reactions 
prior to your seeing him, would that tend to 
confirm or tend to rebut a diagnosis of post
traumatic neuroses? 

A. It would tend to confirm a diagnosis of post
traumatic neurosis because the person already had 
an anxiety neurosis out of his childhood experience. 
The stress in his current life, that ls some kind 
of traumatic event, then set it off to ma ke it more 
visible. 

Q. But what I'm saying is assuming that Hr. Leffler 
would have reacted as he reacted when you observed 
him prior to September of 1975, would that have 
changed your opinion in any way? 

A. I think the only diffPrPnce that I would say is 
that he had an anxiety neurosis, and as I mentioned 
previously, post-traumatic is a subtype of anxiety 
neurosis. 

Q. Assuming that Hr. Leffler's psychological 
problems were related to the incident in 1975, and 
obviously, we aren ' t admitting that they were, but 
for purposes of asking you this question, do you 
think that the incident that he described to you 
brought about the condition in such a way that the 
factors were solely related to that particular 
incident? 

A. I saw that only as -- what I call the straw 
that broke the camel's back, a precipitating stress. 
In other words, that's the event that unroofed the 
neuro£is. The neurosis was already there. It took 
something to uncork it. Somehow that experience, I 
think, was that. 

Q. Then was his disability to return to that 
particular job environment related, in your opinion, 
to that particular job environment? 

A. He connected that environment with the possibility 
of attack, either a personal emotional attack or a 
physical attack. And in that sense, then it was 
that environment that he was concerned about. 

Q. Namely, Wilson Foods? 

A. Yes. 
(Shafer Dep., pp. 55-56, 59) 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of September 9, 1975 ls causally 
related to the disability on which he now bases his claim. 

Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. o. Bo¥¥s, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insu icient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N. W.2d 732 
(1955). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691 , 73 N.W.2d 732. The opinion of experts need notDe 
couched in definite, positive or unequivocal language. Sondag v. 
Ferr.ts Hardware, 220 N.W.2d 903 (Iowa 19741. However, the 
expert opinion may be accepted or rejected, i n whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an oplnlonls for the finder of fact, and that may 
be affected by the completen~ss of the prell!se given the e xpert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 
N.W.2d 867. See also Musselman v. Central Telephone Co., 261 
Iowa 352, 154 N.W.2d 128 (l96 7). 
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Our supreme court has stated many times that a claimant may 
recover for a work connected aggravation of a preexisting 
condition. Almquist v. Shenandoah Nurseries, 218 Iowa 724, 254 
N.W. 35 (1934). See also Auxier v. Woodward State Hosp. Sch., 
266 N.W.2d 139 (Iowa 1978); Gosek v. Carmer and Stiles Co., 158 
N.W.2d 731 (Iowa 1968): Barz v. Oler, 257 Iowa 508, 133 N.W.2d 
704 (1965); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 
N.W.2d 251 (1963); Yea§er v. Firestone Tire & Rubber Co., 253 
Iowa 369, 112 N.W.2d 2 9 (l96l); Ziegler v. United States 
Gypsum Co., 252 Iowa 613, 106 N.W.2d 591 (1960). 

An employer takes an employee subJect to any active or 
dormant health impairments, and a work connected inJury which 
more than slightly aggravates the condition is considered to be 
a personal in)ury. Ziegler, 252 Iowa 613, 620, 106 N.W.2d 591, 
and cases cited. 

The Iowa Supreme Court has on several occasions discussed 
the requirement of showing proximate cause of a disability under 
the Iowa Wor kers' Compensation Law. The court in Langford v. 
Keller Excavating and Grading, Inc., 191 N.W.2d 667, 70 (Iowa 
1971) states: 

We agree with the trial court that this resulted 
from requiring claimant to prove the accident of 
1967 was the sole proximate cause of his present 
disability. Wehold this is a greater burden than 
the law casts upon him. 

[4) Taking into account all of Dr. Hayne's 
testimony and giving full effect to it all, we hold 
the conclusion is inescapable as a matter of law 
that claimant's disability is directly traceable to 
the in)ury of April 1967, wi_hout which it would 
not now exist. 

This is all claimant need prove. 

In accord with Lan~ford is Blacksmith v. All-American, Inc., 290 
N.W.2d 348 (Iowa 1 80) which holds that, for purposes of workers' 
compensation "(a) cause is proximate if it is a substantial 
factor in bringing about the result ••. it only needs to be one 
cause; it does not have to be the only cause.• 

ANALYSIS 

Claimant contends that deputy"s finding that claimant was 25 
percent permanently partially disabled is in error in light of 
the evidence presented at the review-reopening hearing. This 
tribunal, on remand of this matter and pursuant to the directions 
of the appellate courts hereby concludes that claimant's asser
tions are correct and finds claimant to be permanently totally 
disabled. 

The only psychiatrist to testify at the review-reopening 
hea r ing opined that claimant was permanently and totally disabled 
due to psychological probl ems resulting from the altercation of 
September 9, 1975 . The f i ght between claimant and his foreman 
was described by Dr. Shafer as the •straw which broke the 
camel's back -- a precipitat1ng stress.• It was the conclusion 
of Dr. Shafer that claimant suffered from post-traumatic neurosis, 
and causally related the September 9, 1975 incident to claimant's 
inability to return to work. 

The finding by the deputy that claimant had been industrially 
disabled to the extent of 25 percent of the whole man, and not 
totally disabled , as the resu l t of the psychological effects of 
the fight with his foreman was based upon t wo factors. First, 
the deputy noted that claimant had had previous in)uries which 
may have indicated that claimant did not suffer from post
traumatic neurosis , rather he could just as likely have been 
diagnosed as suffering from anxiety neurosis. Secondly, the 
deputy noted that c l aiman t 's anxiety level prior to September 9, 
1975 was more severe than was envisioned by Dr. Shafer, and that 
such preexisting condition was no t itself compensable. 

As indicated by the court the factors set forth by t he 
deputy do not detract from Dr . Shafer's conclusions. At ~o . 
time, including after having been informed of previous inJuries, 
did Dr. Shafer retract from the position that the September 9, 
1975 fight was the preciptiatin? cause of claimant's psychological 
condition. As in Langford, taking the doctor's testimony and 
giving it full effect, it is apparent that claimant's disabili t y 
is directly traceable to the injury of September 9, 1975, 
without which it would not now exist, As regards the issue of 
preexisting anxiety, an employer takes a n employee as he finds 
him. This ma x im applies to physical and psychological injuries 
alike. Had it not been for the aggravation of the preex isting 
neurosis, disability would not now exist. Accepting that the 
psychiatric condition is all to be considered causally related 
to the injury along with the other factors of claimant's age, 
education, prior work experience and inability because of the 
in)ury to carry on gainful employment for which he is fitted, 
claimant's industrial disability is presently permanent and 
total. 

WHEREFORE, based upon the evidence presented and the principles 
of law previously stated, the following findings of fact and 
conclusions of law are made: 

FINDINGS OF FACT 

l. Claimant received a knife cut to his finger and blows to 
the lower back in a fight with his foreman on September 9, 1975. 

2. Claimant has not returned to work. 

3. Claimant has sustained no permanent physical injury. 

4. Claimant has sustained psychological injury as a result 
of the September 9, 1975 fight. 

5. Claimant suffers f r om post-traumatic neurosis. 

6. Claimant's psychological condition is permanent. 

7. Claimant has worked various unsk i l led jobs, many of 
which require heavy labor. 

8. Claimant is trained to perform automobile body work in 
which he has engaged wi th limited success. 

9. Claimant is illiterate with mild menta l deficiency. 

10. Claimant was, at the time of hearing, in his mid 40's. 

11. Claimant has on this record a permanent total industrial 
disability . 

CONCLUSIONS OF LAW 

Claimant has met t he burden of demonstrating a permanent 
impairment which is causally related to the injury received 
September 9, 1975. 

Claimant is entitled to benefits pursuant to section 85 . 34 (3), 
Code of Iowa, 1975, as a resul t of the injury received September 
9, 1975. 

THEREFORE, it i s orde red: 

That the review-reopen i ng decision filed August 3, 1978 be 
modified to the extent tha t claimant is found to be permanently 
totally disabled. 

Signed and filed this 29th 

Appealed to District court; 
Pending 

day of April, 1983. 

ROBERT C. LANDESS 
I NDUSTRIAL COMM ISSIONER 

.. 
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each of the factors to be considered. There are no guidelines 
which give, for example, age a weighted value of ten percent of 
total, education a value of fifteen percent of total, motivation 
- five percent; work experience - thirty percent, etc. Neither 
is a rating of functional impairment entitled to whatever the 
degree of impairment that is found to be conclusive that it 
directly correlates to that degree of industrial disability to 
the body as a whole. In other words, there are no formulae 
which can be applied and then added up to determine the degree 
of industrial disability. It therefore becomes necessary for 
the deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the finding with 
regard to degree of industrial disability. See Birmingham v. 
Firestone Tire & Rubber Co., Appeal Decision (1981). Enstrom v. 
Iowa Public Service Co., Appeal Decision (1981). 

In Parr v. Nash Pinch Co., (Appeal Decision, October 31, 
1980) the Industrial commissioner, after analyzing the decisions 
of Mcspadden v. 819 Ben Coal Co., 288 N.W.2d 181 (Iowa 1980) and 
Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980), 
stated: 

Although the court stated that they were looking 
for the reduction in earning capacity it is undeni
able that it was the "loss of earnings• caused by 
the job transfer for reasons related to the injury 
that the court was indicating justified a finding 
of "industrial disability.• Therefore, if a worker 
is placed in a position by his employer after an 
injury to the body as a whole and because of the 
injury which results in an actual reduction in 
earning, it would appear this would justify an 
award of industrial disability. This would appear 
to be so even if the worker's "capacity" to earn 
has not been diminished. 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt 
v. John Deere waterloo Tractor Works, supra. "The opinion of 
experts need not be couched in definite, positive or unequivocal 
language.• Sondag v. Perris Hardware, 220 N.W.2d 903 (Iowa 
1974). Bowever, the expert opinion may be accepted or rejected, 
in whole or in part, by the trier of fact. Sondag v. Ferris 
Hardware, suera, page 907. Further, "the weight to be given to 
such an opinion is for the finder of fact, and that may be 
affected by the completeness of the premise given the expert and 
other surrounding circumstances.• Bodish v. Fischer Inc., supra. 
See also Musselman v. Central Telephone Co., 261 Iowa 352, 360, 
154 N.W.2d 128 (1967). 

ANALYSIS 

As noted above, claimant has already been voluntarily paid 
compensation benefits equaling 22 1/2 percent permanent industrial 
disability. Claimant now asserts, and has the burden of proof, 
that his permanent industrial disability exceeds 22 1/2 percent. 
Claimant seeks an industrial disability rating of 45 percent on 
the basis of an alleged 15 percent functional impairment rating 
and a 19 percent reduction in wages allegedly related to his 
injury. 

or. Bakody's report of March 11, 1980 does not even come 
close to saying claimant has a 15 percent functional disability. 
While Or. Bakody makes it clear that claimant does suffer some 
permanent functional disability, he does not assess the extent 
of that disability. Moreover, or. Bakody finds claimant's 
condition unremarkable and places no restrictions upon claimant's 
work. Claimant provides no medical evidence from any other 
source that would provide a basis for determining claimant's 
functional impairment. 

Claimant has further failed to show that the reduction in 
his earnings is the result of any employment related injury. 
Claimant is not restricted from doing any type work, either by 
any physician or by defendant employer. Re competed for his 
present job and voluntarily left his old job. Apparently, his 
forklift driving job requires less effort and claimant does not 
wish to work elsewhere. 

As the above case law indicates, industrial disability is a 
measure of the reduction of a claimant's earning capacity. It 
is the loss of earnings caused by a job transfer relating to an 
industrial injury that justifies a finding of industrial disa
bility. Claimant was not required to move to a different job by 
defendant employer. Just as he bid for his present job, claimant 
has the ability to bid for any other job. Claimant is therefore 
the master of his earning capacity and his current reduction in 
pay is, at least in part, if not wholly, a voluntary act. 

In his decision, the deputy finds: 

Claimant is 47 years old and is a high school 
graduate. Claimant has done factory work, worked 
as a laborer in construction and has worked in the 
produce department of a grocery store. Claimant 
started working for defendant employer in August of 
1965 and until his accident worked as a tire 
builder. Although claimant states he is unable to 
continue his work as a tire builder, there is no 
medical evidence to support such a conclusion. The 
record discloses that claimant has had no working 
restrictions since June 2, 1980. Claimant has had 
a reduction in his income since his inJury but that 
appears to be his voluntary act. As disclosed by 
claimant in his cross-examination, he has not been 
seen for treatment since March of 1980. It is 
determined that claimant has failed to show he has 
over a 22 1/2 percent permanent partial disability 
as a result of his injury on October 10, 1979. 

Review of the record on appeal bolsters the findings of the 
deputy. Claimant objects that the deputy failed to assess the 
degree of industrial disability of the claimant as a result of 
the injury but gives little evidentiary assistance upon which 
such determination can be made. It 1s claimant's burden to 
prove the degree of disability. Based upon this record the 
proof is minimal. Civen the factors set forth in Parr, supra, 
Birmingham, supra, and Enstrom, suera, claimant is found to have 
sustained a permanent industrial disability of 10 percent as a 
result of the injury of October 10, 1979. 

FINDINGS OF FACT 

1. That claimant was 47 years old at hearing with a nigh 
school education. 

2. That claimant sustained an admitted injury to his 
cervical area on October 10, 1979. 

3. That as a result of the forementioned injury, claimant 
underwent a cervical fusion. 

4. That as a result of this surgery, claimant has a limited 
permanent functional impairment. 

5. That claimant has not been placed under any restrictions 
as a result of the injury of October 10, 1979. 

6. That no medical evidence supports claimant's statement 
that he cannot now perform the job he held on October 10, 1979. 

7. That claimant voluntarily left his job as a tire builder 
to take a lower paying job as a forklift driver. 

8. That as a result of the injury of October 10, 1979, 
claimant sustained a permanent industrial disability of 10 
percent. 

CONCLUSIONS OF LAW 

That claimant is entitled to fifty weeks of permanent 
partial industrial disability benefits. 

That claimant is not entitled to further benefits over and 
above the 22 1/2 percent already paid. 

WHEREFORE, the findings of fact and conclusions of law in 
the deputy's proposed decision of April 16, 1982 are proper. 

THEREFORE, it is ordered: 

That defendants pay claimant fifty (50) weeks of permanent 
partial disability benefits at a rate of two hundred forty-nine 
and 49/100 dollars ($249.49) per week. 

That defendants are entitled to a credit for benefits 
previously paid. 

That costs of this action are taxed to claimant pursuant to 
Iowa Industrial Commissioner Rule 500-4.33. 

Signed and filed this 

Appealed to District Court; 
Pending 

29th day of July, 1982. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 
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BEFORE TB£ IOWA INDUSTRIAL COMMISSIONER 

KEITB LEIGHTY, 

Claimant, 

vs. File Nos. 628613 
631001 

HULTECB CORPORATION, 

Employer, 

and 

CNA INSURANCE COMPANY and 
HAWK EYE INSURANCE, 

Insurance Carrier, 
Defendants. 

R E B E A R I N G 

D E C I S I O N 

This is a rehearing proceeding in review-reopening pursuant 
to an order entered by the undersign~d on September 21, 1982 as 
follows: 

l. That the claimant be reexamined by H. R. Crowley, H.D., 
the original physician chosen by the defendants to 
treat the claimant. 

2. That said examination take place within 
forty-five ( 45) days of the date below. 

3. That said examination shall include the 
doctor"s opinion as to the future treatment of the 
otitis externa still present. 

4. That said examination include the doctor's 
opinion as to the reasonable expectation of providing 
ear protective alternatives. 

5, That the parties shall agree within ten (10) 
days following the examination as to the evidentiary 
method to be used to make the results of the 
examination a part of the proceedings, i.e., by 
medical report or medical deposition. 

6, That said evidence shall be filed w1th this 
agency within sixty (60) days from the date below. 

The evidentiary deposition was filed and made a part of 
these proceedings on November 15, 1982. 

A summary of the pertinent portions of Dr. Crowley's depo-
sition in respect to hearing impairments are set forth below: 

Q. All right. And you can say, or with reasonable 
medical certainty, that the various injuries that 
the Claimant has had to each ear has not hastened 
his loss of hearing? 

A, Can I say that they have not? 

o. Yes. 

A. Based on the most recent audiogram we have, I 
would say that he has no evidence of hearing loss 
from ~is injuries, since there's no conductive 
component to the audiogram loss. 

Can we go oft the record for a minute? 

Q. No. No. 

Q. And there's no weakening process that goes on 
because of the trauma, that when you have these 
successive injuries to the ear? 

A. I don't think that I have the knowledge to 
answer that. It's certainly attractive supposition, 
but I really can't give you any evidence to say 
that I know that to be so. 

Q. All right. Doctor, let me ask you this. If 
his loss at the present time is normal, he certainly 
doesn't have the hearing of a normal person, does 
he, of his age? 

A. Bis hearing is probably worse than what you 
would expect for a man--he's what, 50 now? I think 
his hearing is probably worse than most 50 year 
olds. 

Q. All right. But, again, you don't attribute 
that at all to the fact that he had three or four 
injuries, serious injuries, to his ear? 

A. But no injuries to the neuromechanism, to the 
inner ear, so that I would have to say that I 
couldn't ascribe his current, present hearing loss 
to his injuries. The injuries he had, if there 
were a residual problems, should leave a conductive 
hearing loss, which he does not appear to have. 

Q. Okay. But it is your opinion with reasonable 
medical certainty that this infection of the ear 
will be chronic and be permanent in nature? 

A. It is my opinion. (Transcript, pp. 40 through 43.) 

In light of the foregoing, it is apparent that the claimant 
has failed to produce medical testimony that supports his claim 
of a hearing loss, and it is so found. 

This still leaves the claimant's chronic otitis externa (Tr., 
p. 6, 1. 2) which Or. Crowley described as follows (Tr., p. 7, l. 
3) : 

A. Usually we see a swollen, inflamed, reddened, 
ear canal, with an element of purulent drainage 
associated wi th it. 

Q. And what was your observation in this particular 
case? 

A. Basically that. 

Claimant sustained his last left ear injury on July 15, 1979 
and at a time when Hawkeye Insurance Company was the carrier. 

Dr. Crowley concluded that claimant's otitis externa is 
caused by claimant's industrial accident. (Tr., p. 41, l. 22.) 

It follows that the claimant is entitled to that necessary 
medical care to treat this chronic condition, and that the 
defendants should consider appointing an otolaryngologist in the 
Sioux City area to provide the continuing treatment suggested by 
Dr. Crowley and provided for in S85.27, The Code. 

WHEREFORE, after having seen and heard the witnesses in open 
hearing and after taking all of the credible evidence contained 
ln this record into account, the following findings of fact are 
made: 

l. That the pertinent portions of the undersigned's previous 
decision of August 20, 1982 are adopted and made a part of this 
rehearing decision. 

2. That the claimant sustained a left ear inJury due to hot 
A. Okay . slag on November 4, 1976. 

Q. No, that's all right. 

Are you saying, Doctor, that 1f he hadn't had 
any trauma at all, that his hearing loss would be 
what it is now? 

A. I would have to say that that's very likely, I 
would say that because his hearing loss is bilateral, 
symmetrical, and neurosensory in type. 

And if the inJuries were a factor, I would 
expect a conductive component to the hearing loss, 
which essentially there is none. 

Q. And is your testimony that th1s infection that 
he has in his ear, this externa--

A. No. 

Q. --has nothing to do with hearing? 

A. I think it's absolutely due to his injuries, 
but I don't think that the infection is causing any 
hearing loss. About that, I don't think there 
would be any argument or discussion among any 
knowledgeable group. Otitis externa is simply not 
a reason for hearing problems. 

Q. Is it your testimony then, Doctor, that after 
each one of his operations, that you restored his 
hearing to what it would have been now? 

A. What middle ear, ear drum, middle ear surgery 
tries to achieve 1s to eliminate the conductive 
components to hearing. And that would--would seem 
to have been achieved with his hearing--with his 
surgeries rather. 

3. 
slag on 
percent 

That the claimant sustained a left ear injury due to hot 
Hay 12, 1978 for which claimant was paid a thirty (30) 
functional hearing impairment by CNA Insurance Company. 

4. That the claimant sustained a left ear injury due to hot 
slag on July 15, 1979 which now results in a chronic condition 
known as otitis externa. 

5. That said condition involves the external ear and does 
not affect claimant's ab1lity to hear. 

6. That as a result of the 1979 left ear injury, claimant 
has not suffered an additional hearing loss of the affected left 
ear. 

7. That the claimant sustained a right ear injury on 
February 6, 1980 for which he has been paid twenty-five (2S) 
percent permanent partial disability. 

8. That the claimant's right ear loss is found to be 
unchanged. 

9. That certain of claimant's medical expenses remain 
unpaid. 

THEREFORE, IT IS ORDERED that claimant taking nothing 
further as a result of these proceedings except as it relates to 
the following unpaid medical expenses which are to be paid to 
the claimant as reasonable and necessary medical expenses he has 
incurred as necessary to treat the injury: 

Walgreen Drugs 
R. R. Crowley, H.D. 

SJ7.60 
Sl0S.50 

Defendants are further ordered to file with this office 
within thirty (30) days from the date below the name of the 
local treating physiqian that has ~~en agreed upon to treat 
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claimant's otit1s externa. 

Costs, in accordance with Iowa Industrial Commissioner Rule 
500-4.33, shall be paid by the defendants Hultech Corporation 
and Hawkeye Security, who are to file a final report within 
thirty (30) days from the date that the terms of this order 
become final. 

Signed and filed this .!.Q.!:!l day of February, 1983. 

No Appeal 
HELMUT MUELLER 
DEPUTY INDUSTRIAL COHHISSIONER 

BEFORE THE IOWA INDUSTRIAL COHHISSIONER 

WILLIAM D. LINCOLN, 

Claimant, 

vs. 

CENTRAL SOYA COMPANY 
INC. , 

Employer, 

and 

ZURICH-AMERICAN INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

File No. 677304 

A R 8 I T R A T I O N 

D E C I S I O N 

This is a proceeding in arbitration brought by William D. 
Lincoln, the claimant, against his employer, Central Soya 
Company, Inc., and the insurance carrier, Zurich-American 
Insurance Company, to recover benefits under the Iowa Workers' 
Compensation Act on account of an injury he sustained on October 
20, 1980. This matter came on for hearing before the under
signed at the Woodbury County Courthouse in Sioux City, Iowa on 
September 16, 1982. The record was considered fully submitted 
on that date. 

The record consists of the testimony of the claimant; the 
testimony of Terry Hyers; claimant's exhibit l, office notes of 
Robert C. Larimer, H.D.; claimant's exhibit 2, a December 11, 
1980 report from Ahmad Akbari, H.D.; claimant's exhibit 3, a 
Harch 13, 1981 report from Dr. Larimer: claimant's exhibit 4, a 
Harch 16, 1981 report from Dr. Akbari; October 9, 1981 and 
December 4, 1980 reports with attached notes from R. L. Horgan, 
H.D.; and defendants' exhibit E, certified copies of a first 
report of injury and compensation and e xpense report filed 
before the compensation court of Nebraska. 

It should be noted that a motion for summary judgment based 
on Iowa Code section 85.71 and a 1esistance thereto, with a 
request for hearing, triggered the assignment for pre-hearing. 
At the parties' request, the case was assigned for hearing on 
all the issues. 

ISSUES 

According to the pre-hearing order, the issues to be de
termined include whether claimant received an injury 1n the 
course of and arising out of his employment; the nature and 
extent of the injury; and jurisdiction. At the time of the 
hearing the parties agreed that the claimant's injury arose out 
of and in the course of employment on October 20, 1980. Defen
dants Indicated that in addition to the two remaining Issues 
they were pursuing the full faith and credit argument and the 
request for mitigation of damages (based on claimant's refusal 
to have surgery) as raised in their answer. The parties stipu
lated that the applicable rate of weekly compensation was 
$160. so. 

REVIEW OF THE EVIDENCE 

Claimant testified that in the 22 years he worked for 
defendant employer as a warehouse technician, the company had 
"changed hands" three times and, but for approximately a month 
preceding his injury, had been located in Sioux City, Iowa. He 
recalled that defendant employer relocated to South Sioux City, 
Nebraska 1n September of 1980. Claimant acknowledged that 
thereafter he worked principally in Nebraska although he was 
sent occasionally to Iowa to retrieve materials at the former 
site of operation. 

Claimant testified that on Monday, October 20, 1980, he fell 
l l ' 2 feet with a 500 pound cart of feed he had been pushing up 
a teetering loading plate into a truck. Claimant stated that he 
experienced immediate pain in his right groin but completed his 
shift. The medical records indicate that claimant suffered a 
small inguinal hernia on the left. R. C. Larimer, H.D., and A. 
Akbari, H.D., recommended surgical repair. (Claimant's exhibits 
2-4.) Dr. Larimer recommended that claimant avoid heavy lifting. 
(Claimant's exhibit 3; claimant testified that all the doctors 
he saw for the work injury told him lifting would aggravate his 
condition.) R. L. Horgan, H. D., the company doctor, advised the 
claimant as of December 1, 1980, the last date of e xamination, 
that he should return to work. (Claimant test1f1ed that Dr. 
Horgan indicated "light" work.) It was his opinion that claimant 
did not have a definite hernia and surgery was optional. 
However, he noted that if claimant pursued surgery, permanent 
disability would not be anticipated, and if claimant did not 
undergo surgery, development of an inguinal hernia was more 
likely. (Claimant's exhibit 5.) Claimant was adamant about not 
electing surgery except in a "life-death" situation. Claimant 
has not returned to work since the date of injury. He received 
4 6/7 weeks of temporary total disability benefits under the 
Nebraska compensation law. (Defendants' exhibit E.) 

Terry Hyers, who has been employed with defendant employer 
for 13 years and who presently is the manager at the South Sioux 
City site, testified that defendant employer moved its Sioux 
City, Iowa opPrat1on to Nebraska on September 22, 1980. Al
though defendant employer retained ownership of the South Sioux 
City location for another year, no routine work was performed 
there. Be explained that the defendant employer's business was 
the manufacturing of feed. Hr. Hyers acknowledged that sw>tch
ing remaining materials, such as ingredients, from one site to 
the other took place occasionally after September 22, 1980 and 
1t was possible the claimant could have been assigned to do such 
work on a particular day. Hr. Hyers also testified that defen
dant ~mployer's corporate offices are (and were on September 22, 
1980) located 1n Port Wayne, Indiana. Re noted that defendant 
employer has no plants in operation in Iowa at present. (In his 
Harch 3, 1982 affidavit in support of the motion for summary 
Judgment, Hr. Hyers stated that defendant employer had five 
other plant locations 1n Nebraska, 1n addition to plants in at 
least twenty other states including two 1n Iowa--at Des Hoines 
and at Belmond.) 

Since the issue of jurisdiction is determinative of the 
case, the remainder of the record need not be reviewed. 

APPLICABLE LAW 

Code section 85.71 provides in relevant part· 

If an employee, while working outside the 
territorial limits of this state, suffers an injury 
on account of which he, or in the event of his 
death, his dependents, would have been entitled to 
the benefits provided by this chapter had such 
inJury occurred within this state, such employee, 
or in the event of his death resulting from such 
injury, his dependents, shall be entitled to the 
benefits provided by this chapter, provided that at 
the time of such injury: 

I. Hts employment 1s principally localized in 
this state, that .•, his employer has a place of 
business in this o r some other state and he regularly 
works in this state, orif he 1s domiciled in this state, or 

2. He is working under a contract of hire 
made in this state in employment not principally 
localized 1n any state, or 

3. Re 1s working under a contract of hire 
made in this state in employment principally 
localized 1n another state, whose workers' compen
sation law is not applicable to his employer, or 

• • 
The Iowa Supreme Court assessed the legislative intent 

behind Code section 85.71 in Iowa Beef Processors, Inc. v. 
Hiller, 312 N.W.2d 530, 533-34 (Iowa 1981): -

The express overall purpose of section 85.71 is to 
specify employees who are entitled to Iowa workers' 
compensation benefits for injuries sustained during 
employment outside the territorial limits of this 
state. The enacting clause of subsection (l) 
provides benefits for an employee whone "employment 
is principally localized In this state.• (Emphasis 
added). The enacting clause is followed by an 
explanatory or definitional clause containing two 
requirements: "his employer has a place of business 
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in this or some other state and he regularly works 
in this state, or if he is domiciled 1n this state.• 

An isolated, literal reading of the definitional 
clause would provide coverage based upon domicile 
alone, if the employer has a business in any state. 
We have often said that the legislature may be its 
own lexicographer, and that we are bound to follow 
its definitions, State v. Di Paglia, 247 Iowa 79, 
84, 71 N.W.2d 601, 604 (1955), and may not add 
words or change terms under the guise of Judicial 
construction. State v. Hesford, 242 N.W.2d 256, 
258 (Iowa 1976). "If, however, the definitions are 
arbitrary and result in unreasonable classifi
cations or are uncertain, then the court is not 
bound by the definitions.• IA C. Sands, Statutes 
and Statutory Construction S20.08, at 59 14th ed. 
1972). Defining employment that "1s principally 
localized 1n this state• to allow benefits to be 
based exclusively upon the dom1c1le of the em
ployee, with no part of the employment relationship 
either originating or performed in Iowa would, in 
our opinion, be arbitrary. 

The principles of statutory construction discussed 
previously require us to consider all parts of a 
statute together. Thus, the definitional clause 
•or 1f he is domiciled 10 this state• must be 
construed with reference to the enacting clause 1 s 
language of •employment (that) is principally 
localized in this state.• The plain meaning of the 
enacting clause indicates that the employee must 
perform the primary portion of his services for the 
employer within the terr1tor1al boundr1es of the 
State of Iowa or that such services be attributable 
to the employer's business in this state. "Domicile" 
means a person's permanent place of residence. 
Black's Law Dictionary 435 (5th ed. 1975). Domicile 
alone 1s inapposite to whether an employee's 
•employment is principally localized 1n this state.• 

ThP model act upon which section 85.71 was patterned, 
see Dahl, supra, at 351-52, dPfines principally 
localized employment: 

A person's employment is principally localized 
in this or another state when (1) his employer 
has a place of business 1n this or such other 
state and he regularly works at or from such 
place of business, or (2) if clause (ll fore
going is not applicable, he 1s domiciled and 
spends a substantial part of his working time 
in the service of his Pmployer in this or such 
othet Stctlt!'; 

Council of State Governments Hod~! Act, Compre
hensive Workmen's Compensation and Rehabilitation 
Law S 7(d)(4) (1963). Thus, under the model act 
employment 1s localized in a particular state when 
thP employee regularly works in the state or 1s 
domiciled in the state and a substantial portion of 
the employee's working time 1s spent serving the 
employer in the state. Here dom1c1le alone does 
not confer coverage. 

If the legislature, 1n patterning section 85.71 
upon the model act, intended to provide Iowa 
workers' compensation benefits to employees who 
sustain injuries outside the state exclusively on 
the basis of domicile in this state, we do not 
believe 1t would have 11tilized the "employment is 
principally localized in this state• language in 
the enacting clause. Iowa domicile cannot rationally 
be equated with employment principally localized in 
Iowa. As previously mentioned, our rules of 
statutory interpretation require us to avoid absurd 
and impractical results. Accordingly, we hold that 
domicile in Iowa alone is not sufficient to entitle 
an employee who has sustained an injury outside the 
state to benefits provided by the Iowa Workers' 
Compensation Act. There must be some meaningful 
connection between dom1c1le and the employer-employee 
relationship. Cf. Bashford v. Slater, 252 Iowa 
726, 731, 108 N.W.2d 474, 476 (1961) (Workers' 
Compensation Act dependent upon existence of 
employer-employee relationship). 

Our holding 1s consistent w1th workers' compen
sation law throughout the United States: "The place 
of the employee's residence, although having a very 
real intecest as a community which might have to 
support a disabled and uncompensated workman, has 
never either by judicial decision or statute been 
held entitled to apply its statute on the strength 
of the ces1dent facto< alone.• 4 A. Larson, The Law 
of Wockmen's Compensation S87.60 (1979). Other 
courts have held their state workers' compensation 
legislation inapplicable whPn the employment 
contract was entered into, the employment per
formed, and the acc1dent occurred outside the state. 
See Ryan v. Industrial Commission, 127 Ariz. 607, 
623 P.2d 37 (Ct. App. 1981); Jerry v. Younq's 
Well Service, 375 So.2d 186 (La. Ct. App. 1979); 
Crenshaw v. Chryslec Corp., 394 Mich. 513, 232 N.W. 
2d 166 (1975); Wenzel v. 2antop Air Transport, Inc., 
94 N.J. SupPC. 326, 228, A.2d 104 (Union County Ct.), 
aff'd. 97 N.J. Super. 264, 235 A.2d 29 (1967); 
Ray v. Aetna Casualty, Surety Co., 517 S.W.2d 194 
(Tenn. 1974). 

In the present case there is no meaningful link 
between Hiller's dom1c1le 1n Iowa and her employ
ment relationship with IBP. The fact that ~tiler 
responded to an employment advertisement in an Iowa 
newspaper does not materially relate to her employ-

ment and is therefore 1nsuff1cient to supply the 
necessary connection. See R~an, 127 Ariz. at 609, 
623 P.2d at 39 (no jurisdiction under Arizona 
compensation statute when Arizona resident responded 
to advertisement 1n Arizona newspaper and visited 
employer's Arizona terminal, but was hired in 
Oklahoma and injured 1n California). 

The question of how substantial the connection 
between domicile and the employment relationship 
must be to entitle an employee injured in another 
state to benefits under the Iowa Workers' Compen
sation Act need not be addressed 1n this appeal. 
However, the legislative intent underlying the 
enactment of section 85.71(1) requires an interpre
tation that is consistent with the model act. 

ANALYSIS 

While claimant was domiciled in Iowa on the date of injury, 
he did not regularly work in Iowa nor did he spend a substantial 
portion of his working time in serving defendant employer 1n 
Iowa after September 22, 1980. The sporadic transport trips 
between the Sioux City and South Sioux City sites do not satisfy 
the requirements of Code section 85.71. Parenthetically, it is 
noted that although the record is not specific regarding whether 
the Des Hoines and Belmond plants were operational on the date 
of injury (1t will be assumed that they were for the purpose ot 
analyz1n9 Jurisdiction in the light most favorable to the 
claimant), there 1s no evidence that such cleanup work had any 
connection with the other Iowa plants. Finally, the fact that 
claimant was working under a contract ot hire made tn this state 
does not mandate a finding of substantial connection between the 
employment relationship and the Iowa domicile sufficient to 
satisfy the intent of Code section 85.71(1). It may be unfortunate 
for the claimant that his injury did not occur prior to September 
22, 1980; however, to allow a claimant living in Iowa the right 
to pursue benefits under the Iowa law simply because he con
tracted for work 1n this state and so worked for a period of 
time, despite his employer's relocation to another jurisd1ct1on 
and regardless of the fact that the claimant was not performing 
regular work for the benefit of the employer 1n this state at 
the time of injury, would result in an unreasonable and arbitrary 
category. 

Clearly, claimant does not qualify under subsection 2 
because his employment was principally localized in Nebraska. 
Likewise he does not qualify under subsection 3 because the 
Nebraska compensation law was applicable to defendant employer. 

FINDINGS OF FACT ANO CONCLUSIONS OF LAW 

WHEREFORE, for all the reasons set forth above, the under
si9ned heteby ma~e& the following find1n9s of f~et and con
clusions of law: 

FINDING 1. Claimant sustained a small inguinal hernia on the 
left in the course of and arising out of his employment as a 
warehouse technician on October 20, 1980 at defendant employer's 
plant in South Sioux City, Nebraska. 

FINDING 2. At or about the time of the inJury, defendant 
employer's corporate offices were located in Indiana and defen
dant employer had operating plants in twenty states, including 
two 1n Iowa (Des Hoines and Belmond). 

FINDING J. Except for approximately the last month before the 
inJury, claimant worked for defendant employer at a Sioux City, 
Iowa s lte. 

FINDING 4. Defendant employer relocated its Sioux City, Iowa 
operation to South Sioux City, Nebraska on September 22, 1980. 
All employees were transferred to Nebraska where the business of 
manufacturing feed was then conducted. Only transfer of remain
ing materials from the Iowa location necessitated claimant's 
presence in Iowa on a few occasions following the physical move 
to Nebraska. Claimant worked principally in Nebraska as of 
September 22, 1980. 

FINDING 5. Claimant was domiciled 1n Iowa on the date of injury. 

FINDING 6. Claimant received workers' compensation under 
Nebraska law. 
FINDING 7. Based on f1nd1ngs 2-5, claimant's employment was not 
pr1nc1pally localized 1n Iowa on October 20, 1980. 

FINDING 8. Based on findings 2-4, claimant was working under a 
contract of hire made 1n this state 1n employment principally 
localized in Nebraska on the date ot injury. 

FINDING 9. Based on findings 2-4 and 6, claimant was working 
under a contract of hire made 1n this state in employwent 
principally localized in Nebraska, whose workers' compensation 
law was applicable to defendant employer on the date of in,ury. 

CONCLUSION. This agency does not have jurisdiction over the 
October 20, 1980 Nebraska injury. 

ORDER 

WHEREFORE, it 1s hereby ordered that claimant take nothing 
from the present proceeding. 

Costs of the proceeding are taxed to defendants. See 
Industrial Commiss,oner Rule 500-4.33. 

Signed and filed this 18th day of October, 1982. 

NO Appeal 
LEE H. JACK"1'G 
DEPUTY INDUSTRIAL COMMISSIONER 
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FILE NO. 677322 

A R B I T R A T I O N 

D E C I S I O N 

For Claimant 

For Cefendant 

INTRODUCTION 

This is a proceeding in arbitration brought by Ronald Lee 
Haranell, agatnst Wilson Foods, employer, self-insured, for 
benefits as a result of an injury on May 27, 1981. On June 28, 
1982, thts case was heard by the undersigned. This case was 
considered fully submitted upon receipt of a partial transcript 
on July 1, 1982. 

The record consists of the testimony of clatmant, Dennis J. 
Harrington, and Keith Garner, M.D.: claimant's exhibits 1, 2 and 
3; and defendant's exhibits A, B, C, D, E and F. 

ISSUES 

The issues presented by the parties at the time of the 
hearing are whether claimant received an injury arising out of 
and in the course of his employment; whether there is a causal 
relationship between the alleged inJury and the disability on 
which he is now bastng his claim; and the extent of temporary 
total benefits he is entitled to. At the beginning of the 
hearing, claimant's attorney stated they had no evidence to 
present on permanent partial disability. 

FACTS PRESENTED 

Claimant testified he started working for defendant in July 
of 1972 and three or four years ago, injured his back while 
running a splitting saw. Claimant revealed that he received 2-3 
weeks of workers' compensation benefits as a result of this 
injury (no t the injury on which claimant bases his present 
claim). Claimant testified he recieved an injury on May 27, 
1981, when, after taking a shower, he stepped out on defendant's 
greasy floor and landed flat on hts back (the inJury which is 
the basis for this action). Claimant stated he had a sharp 
aching pain and saw the defendant's physician, Ketth Garner, H.D., 
the following day. Claimant indicated that Dr. Garner gave htm 
some pain pills, gave him one day off work and sent him for some 
physical therapy. Claimant stated that he continued to have 
physical therapy for approximately two weeks and continued to 
work. Claimant testified his back pain would come and go. 

Claimant revealed that while on lay-off, he rolled over in 
bed and his back again gave him problems. Claimant indicated he 
again saw Dr. Garner and was given pain pills. Claimant disclosed 
that he left defendant's employment on ~ugust 14, 1981, and 
continues to have back problems. Claimant indicated that since 
leaving defendant's employment, he has had to see a doctor every 
week or t wo. Claimant testified that he did not have any 
records of when he missed work because of his back problems, but 
he knew he missed more than the single day following the fall. 

Dennis J. Barrington testified that he works for defendant 
as Assistant Personnel and Labor Director. Mr. Barrington 
stated that the defendant's records do not show that claimant 
missed more than one day as a result of this injury and that he 
did not miss any work because of sickness after this injury. Hr. 
Barrington stated claimant came to him on May 29 and stated he 
had fallen that morning. Hr. Harrington revealed that claimant 
saw Dr. Garner that morning and reported back to work the 
following Monday. Mr. Harrington stated claimant made no 
further complaints to him about his condition after Hay 29 and 
d1d not realize claimant was making any further claim until the 
filing of his petition. Claimant received sick pay for the one 
day he missed. 

Keith Garner, M.D., testified that he is defendant's physician 
and saw claimant on Hay 29, 1981, regarding his fall in the 
shower. Dr. Garner stated that although there were were no 
contusions and no evidence of injury, he prescribed muscle 
relaxants for claimant and ordered physical therapy. Dr. Garner 
stated ~e next saw claimant on July 22, 1981, when he complained 
of back pain as a result of rolling over in bed. Dr. Garner 
stated that claimant indicated some additional symptoms as a 
result of this incident in bed. Dr. Garner opined claimant has 
a normal spine and indicated claimant's back is O.K. 

T~e nctes of D. Hauswald, L.P.T., indicate that on June 6, 
1981, claimant had no complaint of pain or discomfort. 

In a report to claimant's attorney dated February 9, 1982, 
Daniel Sitzman, D.C., opined that it was possible that claim
ant's injuries were caused by an accident on Hay 27, 1981. 

APPLICABLE LAW 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an inJury on Hay 27 , 1981 , which arose 
out of and in the course of his employment. McDowell v. Town of 
Clar ksville, 241 N.W.2d 90 4 (Iowa 1976); Musselman v. Central 
Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

The claimant has the burden o f proving by a preponderance of 
the evidence that the injury of Hay 27, 1981, is the Cquse of 
the disability on which he now bases his claim. Bodish v. 
Fischer, Inc., 257 Iowa 516 , 133 N. W.2d 867 (1965). Lindahl v. L. O. 
Boggs, 236 Iowa 296 , 18 N.W .2d 607 (1945). A possibility is 
insufficient; a probability is necessary. Burt v. John Deere 
Wate r loo Tractor Wor ks, 247 Iowa 69 1, 73 N.W.2d 732 (1956). The 
question of causa l connection is essentially within the domain 
of expert testimony. Bradshaw v. I owa Methodist Hospital, 251 
Iowa 375, 101 N.W.2d 167 (1960). 

When a worker sustains an i n ju ry , later sustains another 
injury, and subsequent ly seeks to reopen an a ward predicated on 
the first injury, he or she must prove one of two things: (a) 
that the disabil i ty for which he or she seeks additional compen
sation was prox ima t ely caused by the first injury , or (bl that 
the second injury (and ensuing disability) was proximately 
caused by the first injury. Deshaw v. Energy Manufacturing 
Company, 192 N.W.2d 777, 780 ( Iowa 1971). 

Section 85.33 states: " The employer shall pay to the 
employee for injury producing temporary disability and beginning 
upon the fourth day t hereof, wee kly compensation benefit payments 
for the period of his disability , incl ud i ng the increase in 
cases to which section 85.32 applies.• 

ANALYSIS 

Claimant's testimony regarding his injury at work in the 
latter part of May 1981 stands uncontradic t ed and is suppor t ed 
by other evidence. However, the greater weight of evidence 
indicates claimant missed under £our days of wor k as a result of 
his fall. As disclosed by claimant's attorney at the beginning 
of the hearing, claimant was unable to present any evidence that 
he has any permanent impairment as a result of t he injury . So 
if any disability resulted, it had to be tempora r y total disa
bility. 

It would appear that claimant had another i njury while in 
bed. Claimant did not show that he had any further disability 
proximately caused by his inJury in Hay of 1981 or that his 
inJury in bed was prox imately caused by his injury at defendant ' s. 
The greater weight of evidence would indicate that he totally 
recovered as of June 2, 1981. 

Although claimant had medical testimony which indicated his 
complaints in 1982 may possibly be caused by an accident on Hay 27, 
1981, the fact that claimant stopped medical treatment and did 
not complain to defendant would indicate that such a causal 
connection does not ex ist. Fur t hermore, it must be noted that 
the report of Dr. Sitzman does not even reveal that he knows 
what kind of accident occurred. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

WHEREFORE, based on the evidence presented and the principles 
of law previously stated, the following findings of fact and 
conclusions of law are made: 

FINDING 1: On Hay 29 , 1981, claimant fell while coming out of 
defendant's shower. 

FINDING 2: As a result of his fall, claimant had back pain. 

CONCLUSION A: Claimant received an injury arising out of and in 
the course of his employment with defendant on May 29, 1981. 

FINDING 3: Claimant missed under four ( 4 ) days of work as a 
result of his injury. 

FINDING 4: The greater weight of evidence Indicates claimant had 
no further problems as a result of his injury after returning to 
work on the Monday following his injury. 

FINDING 5: Claimant has not shown any permanent impairment. 

FINDING 6: Claimant's pain, as a result of rolling over in bed, 
is unrelated to his fall on Hay 29, 1981. 

CONCLUSION B: Claimant is not entitled to any temporary total 
disability benefits because he did not miss four ( 4 ) days of 
work. 

CONCLUSION C: Claimant is not entitled to any healing period 
benefi,s because there is no showing of permanent partial 
disability. 

THEREFORE, claimant is to take nothing as a result of this 
hearing. 

Defendants are to pay the costs of this action. 

Defendants are to file a first report of injury. 

Signed and filed this 3.!!! day of July, 1982. 

No Appeal 
DAVIDE. LINQUIST 
DEPUTY INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INOUSTRrAL COHH ISSIONER 

DI NO G. HASOLINI, 

Claimant , 

vs. 

ARMSTRONG TIRE ANO RUBBER 
COMPANY, 

and 

LIBERTY HUTUAL I NSURANCE 
COMPAN Y, 

Insurance Carrier, 
Defendan t s. 

File No. 688575 

APPE A L 

0 E C I S I O N 

By order of the indus t rial cormlssioner f iled September 30, 
1982 the undersigned deputy Industrial commissioner has been 
appointed under the provisions of S86.3, Code o f Iowa, to issue 
the final agency decision on appeal In this matter. Claimant 
appeals from an adverse arbitration decision. 

The record on appeal consists of the transcrip t of thP 
hearing; claimant's e,hlblts 1-8, Inclusive; and defendan t s' 
exhibits A, Band C, all of which evidence was considered In 
reaching this final agency decision. 

The result of this decision will be t he same as that reached 
by the hearing deputy. 

SUHHARY 

The arbitration decision contains a suff icient present ation 
of the evidencP. Basically, claimant asserted that he strained 
himself at work while rPaching for a tire, which caused or 
aggravated an umbilical hernia. Def endants' evidence showed 
that claimant would have little occasion t o strain and that, 
when he reported the pain In his navel. he did not know Its 
cause. 

ISSUE 

Claiman t states the Issue on appeal: "There ls substantial 
evidence in the record that claimant sustained an injury arising 
out of and in the course of employment. • 

APPLICABLE LAW 

Claimant has the burden of p roof to show that he sustained 
an injury which arose out of and In the course of his employment. 
Lindahl v. L. 0. Boggs Co., 236 Iowa 296, 18 N, W.2d 607 (19 45) 
and A1m1ulst v. Shenandoa~ Nurseries, rnc . , 218 Iowa 72 4, 254 N.W. 
35 !193 ). A personal injury is an Impairment of health which 
resulted from the employee's work . Jacques v. Farmers Lbr. , 
Su~. Co., 242 Iowa 548, 47 N. W.2d 236 (1951); Lindahl. 2J6 Iowa 
29 , 18 N.W.2d 607 and Al~uist, 218 Iowa 72 4, 254 N. W. 35. 
Claimant must show that te health Impairment was probably 
caused by his wor k ; possible cause Is no t sufficient. Burt v. 
John Deere Woterloo Tractor Wor ks, 247 Iowa 691, 73 N. W.2d 7J2 
(J95S); Ford v. Goode, 240 Iowa 1219, 38 N.W.2d 158 (1949), 
Alm~rist, 2l8 Iowa 724, 254 N. W. 35. Metters of ceusel re-
lat onshlp are PSSPnt,ally within the realm of e xpPrt testimony. 
Brodshew v. Iowa Me t hodist Hos Itel. 251 lowe 375, 101 N.W.2d 
167 (19 An e xpert's op non w lch ls based upon an Incomplete 
history Is not binding upon the commissioner. Musselman v. 
Centro! Telephone Co. , 261 Iowa 352, 154 N.W.2d 128 (1967); 
Bodlsh v. Fischer, Inc., 257 Iowa 516, 133 N. W,2d 867 (1965). 

ANALYSIS 

Clolmont'a brief argues ond one agrers that o claimant may 
recovPr workers' compensation benefits for• wor k-connected 
eggrevatlon of a prrexlstlng condition. IndePd , de(endonts' 
exhibit A, a nurse ' s report of Hoy 9, 1980, a year and a helf 
before the alleged work injury, shows claimant hod a problem 

that could be construed to be a preexisting condition. Whether 
or not claimant had a preexisting condition, he must show a 
connection be tween his employment and the umbilical hernia. 

Claiman t 's own evidence is clear and unequivocal in favor of 
en Injury, but that of Robert B. BanniatPr, H.D., con t ains an 
Incomplete history, a mere reference toe correlation between 
the work and the hPrnla: 

Hr. Hasollni had an umbilical hernia repair on 
November 12, 1981. He states that he fPJt pein In 
the area while straining at work. It ls lmpossiblP 
to tell for certain whethPr the hernia had been 
present before or that it was caused while carrying 
out his duties at work. SincP t~erP is significant 
correlation between his history and the development 
of the hernia, one would assume that the hernia was 
a result of the straining while on the job. 
(Claimant's exhibit 1, ~ugust 24 , 1982 repor t of Dr. 
Bannis t er) 

Or. Bannister'c uncertainty of the corollary between the work 
and the condition plus his lack of detail in giving the history 
make it difficult to conclude that claimant's urbilical hernia 
was related to thP work. 

Finally. claimant cites the following from the hearing 
deputy's decision: "Claimant's test irony that some incident 
occurred on September 28 or Sept ember 29 is unsupported by any 
eyP witnesses.• (p. 3) In his brief, claimant states that he 
• cannot imagine if he was doing his job why 1t would be sup
ported by eye witnesses. The fact ia the people who should have 
known of the incident did know if (sic) the incident and so 
testified. " (p. 4 ) It is true, of course, that t he law does not 
require claimant to lncludP eye witness testimony as a part of 
proving his case, only tha t he prove his case by a preponderance 
of the evidence. 

Here it ls the problem with the medical proof that defeats 
the casP. ~dditionally, the evidence of Nancy Wray, the plant 
nurse, that claimant, when he reported the peln adjacent to his 
novel on September 28, 1981, did not know the cause of the pain 
tends to minimize the impac t that the work had upon the condition. 
(Tr. 26-27) 

FINDINGS OF FACT 

J. On September 28, 1981, while working for the employer, 
claimant reached for a tlrP and felt a pain around the area of 
his novPI. 

2. Claimant's condition was diagnosed as an umbilical 
hernia, end he hod It repaired surgically. 

3. The evidence did not establish a causal relationship 
between the work at the employer ' s plant end the urbllical 
hernia. 

CONCLUSION OF LAW 

Claimant foiled to prove by a preponderance of the evidence 
that he sustained an injury which arose out of and In the course 
of the employment on September 28, 1981. 

ORDER 

THEREFORE, claimant must be and ls hereby denied recovery of 
workers• compensation benefits. 

Costs of this action are taxed against defendants e xcept 
t hat the parties are to pay the costs of producing their own 
witnesses. 

Signed and filed at Des Hoines, Iowa this _!khday of 
December, 1982. 

No Appeal BARRY MORANVILLE 
DEPUTt I NDUSTRIAL COHM ISSJONER 

,.. 
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STAT~MENT OF TB£ CASE 

Defendants appeal and claimant cross-appeals from a proposed 
review-reopening decision filed Harch 25, 1982 wherein claimant 
was awarded permanent partial disability plus related medical 
expenses as a result of an injury on July 25, 1975. 

The record on appeal consists of the hearing transcript 
which contains the testimony of claimant and Elnora Hayne; 
claimant's exhibits l through 4; defendants' exhibits l; the 
depositions of Claire Lindholm, H.D. and Wayne E. Janda, H.D.; 
Lindholm deposition exhibits 1 and 2; and the briefs of all 
parties on appeal. 

ISSUES 

I. Whether the disability which claimant complains of is 
causally related to injuries arising out of and in the course of 
his employment. 

2. The nature and e x tent of claimant's industrial disability. 

3. Whether the hearing deputy erred in not making a finding 
as to a date on which claimant's healing period terminated. 

REVIEW OF THE EVIDENCE 

Claimant testified at hearing that he was 60 years old and 
married with no dependent children. He stated that he was a 
high school graduate and had farmed up until 1968 when he began 
work at a local grain elevator. (Tr., pp. 5-6) 

Claimant indicated that he began working for defendant 
employer in 1969. He became manager of a newly constructed mill 
facility in 1974 and worked with one other individual. Claimant 
stated that his duties consisted of general labor tasks such as 
scooping grain, cleaning bins, and handling bags of feed and 
chemicals. Claimant further testified that he regularly handled 
SO and 100 pound bags by lifting them or by use of a two wheel 
cart. He further testified that he would move as much as 500 
pounds at one time using the hand cart. (Tr., pp. 8-11) 

On July 22, 1975 claimant received an injury arising out of 
and in the course of his employment with defendant employer. 
While unloading a truckload of feed coming down an incline, the 
load shifted and he twisted ~is back. (Tr., p. 18) Claimant 
stated he sat down for a while and then finished unloading the 
truck. The following day claimant was seen by Claire Lindholm, 
M. D. On July 24, 1975 claimant went to the hospital where he 
stayed 10 or 11 days. (Tr., p. 21) Claimant indicated that 
while at the hospital he was treated with heat and electrical 
stimulant. Claimant testified that after missing approximately 
three weeks of work he returned to defendant employer even 
though he was still sore. (Tr., p. 21) 

Claimant stated his condition continued to worsen until 
November 1976 when Dr. Lindholm sent claimant to Elmer w. 
Lippmann, Jr., H. D., who gave claimant a myelogram and performed 
a laminectomy. (Tr., p. 22) Claimant was also seen by William 
B. Wood, H. D., who injected claimant"s back and gave claimant a 
stimulator to wear. (Tr., p. 23) Claimant disclosed that the 
stimulator did not help him. In June of 1978 claimant was seen 
by a Dr. Cavanaugh at the Mayo Clinic. Claimant revealed that 
Dr. Cavanaugh did not treat him but prescribed a back brace for 
him which he wears when he is going to travel, stand or sit for 
a long period of time. (Tr., p. 24) 

Claimant indicated he drove a tractor eight miles but was 
down in bed for a week following that drive. Claimant also 
tried to unload some shelled corn with an auger but because of 
cold weather was laid up for 3 to 4 weeks. (Tr., p. 27) Claimant 
revealed that in the fall of 1979 he was hospitalized for 9 or 
10 days and was treated with hot packs, a stimulator and radiant 
heat. (Tr., p. 28) 

Claimant indicated tha t he asked defendan t employer for 
lighter wor k but was told there was nothing he could do. (Tr., 
p. 31) Claimant does receive some rental income in the form of 
shares in the grain which is grown on his farm . (Tr., pp. 44-45) 

Claimant further testified that he rPceives social security 

disability benefits as well as retirement benefits from a 
private fund. (Tr., pp. 60-61) 

Claimant indicated that he is no longer able to carry out 
many activities that he did before his injury and that much of 
his present activity is devoted to pain relief. (Tr., pp. 50-51) 
Finally, claimant indicated that he has not had any type of 
employment since 1976. (Tr., p. 59) On cross-examination, 
claimant revealed that a Hrs. Baldwin, a counselor for International 
Rehabilitation Associates saw claimant several times. 

Elnora Hayne testified she is claimant's wi f e and indicated 
that after his first surgery claimant did everything he did 
previously. Hrs. Hayne indicated that after his injury with 
defendant employer he has always had problems. Hrs. Mayne 
disclosed tha t claimant will sleep on his back with a pillow 
under his knees. On cross-examination, Hrs. Hayne disclosed 
that they were living on the farm when claimant's injury with 
defendant employer occurred. 

Dr. Lindholm testified t ha t he had been claimant's family 
physician since 1952. Dr. Lindholm testified that claimant 
underwent a laminectomy in the lower lumbar region in 1957. 
(Lindholm depo., p. 4) This surgery was performed by the la t e 
Dr. Zee in Mankato, Minnesota. (Tr., p. 16) Dr. Lindholm 
opined that claimant made a full recovery from that surgery 
enabling him to work without restriction. (Lindholm depo., p. 5) 

Dr. Lindholm testified that he saw claimant in July of 1975 
for a lumbar injury sustained a t work . (Lindholm depo., p. 5) 
Dr. Lindholm diagnosed claimant's condition at that time as a 
disc syndrome of the right side and hospitali zed him approxi
mately a week for conservative treatment. (Lindholm depo., p. 
7) Dr. Lindholm stated that he released claimant for work about 
two weeks after the injury. This was dispite continuing dis
comfort. (Lindholm depo., p. 7, tr., p. 21) 

Dr. Lindholm did not see claimant again until May of 1976. 
At that time, claimant reported reinjuring his lower back while 
lifting at work. (Lindholm depo., p. 7-8) Dr. Lindholm opined 
that this was a reoccurrence of the July 1975 disc syndrome. 
(Lindholm depo., p. 8) Dr. Lindholm treated claimant with 
medication until October of 1976 without success. At that 
point, Dr. Lindholm referred claimant to Dr. Lippmann, at 
Mankato, Minnesota. 

Dr. Lippmann performed surgery on December 7, 1976 at the 
L-4, L-5 disc space. (Lindholm depo., p. 12) Or. Lindholm did 
not know whether this was the same disc space operated on in 
1957 but he did note that Dr. Lippmann removed scar tissue at 
the L-4, L-5 space. ( Lindholm depo, pp. 13, 38) The December 
1976 surgery failed to provide claimant any relief. 

Claimant was hospitalized for two days in October of 1979 
for traction. (Lindholm depo., p. 16) Apparently, Dr. Lindholm 
did not see claimant again until February 2, 1981. (Lindholm 
depo., pp. 33-34) Dr. Lindholm saw claimant again on Hay 4, 
1981, May 20, 1981, July 23, 1981, and for the last time on 
August 7, 1981. (Lindholm depo., pp. 33-34) 

In a report of August 17, 1981, Dr. Lindholm wrote: 

The present examination on 8-7-1981 showed pain 
of the lower back on lifting 10-15 lbs. which makes 
him unable to drive tractor because of the pain on 
reaching and any activity sends pain down the right 
side of leg into the last 2nd. and 3rd. toes and 
the left side into the calf. It is necessary for 
him to either take Talwin or Tylenol with codeine 
at night which lasts 4-5 hrs. He has his knees 
elevated in bed at all times. 

There was positive leg raising of 20% [sic) of 
the right and 30% [sic) of the left. There was no 
change in the size of the muscle of the thigh or 
calf. Knee reflex was equal. Re has a scar from 
L-1 into the sacro area and has spasms in the 
paravertebral area bilaterally. He has slight 
positive Patrick's on the right due to secondary 
stiffness of the back. 

The diagnosis is chronic low back disc syndrome. 
I would give the patient 100 % physical disabi lity. 
If you have any other questions please feel free to 
contact me. (Lindholm depo. exh. 1) 

Dr. Lindholm opined on direct-examination that claimant's 
condition was permanent and that he was unable to return to his 
former employment or 11( any heavy weights. (Lindholm depo., p. 
18) Dr. Lindholm test i fied in his deposition: 

A. His condition is unchanged. He still has his 
pain, he still cannot raise his legs, he cannot 
lift anything over ten pounds. Driving the tractor 
or walking a block or so causes severe pain. He 
continues to sleep with his knees elevated which is 
the prescribed position. He continues to take pain 
pills which will last perhaps three-four hours and 
give him a slight amount of relief. (Lindholm depo., 
p. 16) 

However, Dr. Lindholm testified on cross-examination: 

o. In your last paragraph you give us a diagnosis 
chronic low back syndrome and you say, and I quote, 
I would give the patient 100 percent physical 
disability. 

A. Yes sh. 

o. Now my understanding of what you were saying , 
and correct me if I am wrong, is that you consider 
this man 100 percent unable to perform t he kind of 
job he had before? 
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A . Yes sir. 

Q. You are not telling us, and correct me if I am 
misinterpreting you, that he is 100 pe rcent physically 
disabl ed and unable to do anything? 

A. If he had a desk job, if he could sit, keep his 
knees up high, not do any stretching or bending, if 
he could lift a penc i l, he could perform t hat with 
about the same amount of discomfort that he has now. 
(L i ndholm depo . , p. 35-36 ) 

Dr. Lippmann treated claimant from November 18, 1976 through 
the surgery of December 7, 1976 and unt i l Hay 18, 1977. (Defend
ants ' e xh. 1) In a report to Dr. Lindholm dated Harch 17 , 1977, 
or. Lippmann wr i tes: 

Examination demonstrated tenderness in the Jumbo
sacr al spine with guarding on forward flexion and 
side bending. Re could walk on his toes and on his 
heels and had good strength in the great toe 
dorsiflexors . Sensation was reduced generalized 
over the l eft lower e xtremity. There was positive 
straight leg raising on the left at 75 degrees , on 
the right at 85 degrees, negative Peyton sign wi th 
the patient sitting and 45 degrees bilaterally with 
the patient supine, negative Peyton sign. 

It is recommended the patient agai n be seen by 
Doctors Wood and Lucier at t he pain clinic at St. 
Joseph's Hospita l . I t i s also my recommendation 
the patient receive some f orm of vocational retraining 
so that he would be placed in a form o f empl oyment 
without heavy bending and lifting as formerly he 
did for the Swea C1th (sic} Cooperative Eleva tor. 
(Cefendants ' e xh. 1) 

In another report dated Harch 25, 1977, Dr. Li ppmann writes: 

In reference to your letter of 23 March, 1977 I am 
a ware that you have received recent cor respondence 
relative to this patient's ca r e through this o f fice. 
Inasmuch as he is still under act i ve care, I do not 
believe that he has attained ma x imum r ecovery . I 
further would urge you that arrangements be made 
for him to receive some form o f vocational retraining 
inasmuch as I do not think tha t he should return t o 
his former occupation at the Parmers Cooperative 
Elevator. (Defendants' exh. 1) 

In reports of February JS, 1977: March 22, 1977 : and July 13, 
1977 Dr . Lippmann again recommends claimant for vocational 
rehab1l1tat1on. (Defendants' e xh . 1) 

Wayne Janda, H.O., an orthoped1c surgeon, e x amined claimant 
on Harch 6, 1980 for an evaluation at the request of defendants. 
Dr. Janda's ass1stant, Mar k Moyer took claimant's history . In 
his office notes on this examination, 0[. Janda states: 

lHPPESSION: Post operativ~ back pain. Degenera
tive lumbar 4 ,5 disc disease. Degenerative arth
ritis of the lumbar spine. 

Hr. Hayne has had lumbar lam1nectom1es 1n 1957 for 
a lumbar disc and again 1n 1976 for another ruptured 
lumbar disc. He has residual restriction of lumbar 
motion. tn my op1n1on his impairment is 20t whole 
person. I would apportion this 50/50; namely 10! 
whole person as a result of pre-ex isting lumbar 
disc condition and 10\ whole person as a resul t of 
his industrial inJurv of 22/July/1975. 

I detect an unconscious elaboration and magnifica
tion of complaints. I would recolllllend psychologic 
(sic} evaluation and testing. ~ould encourage him 
to get back to work using his hands: would restrict 
lifting to no greater then SO lbs. (Defendants' 
exh. l I 

Dr. Janda disputed Cr. Lindholm's contention that cla i mant 
suffered no residual l1m1t1ng effects as the result of the 1957 
lam1nectomy. Dr. Janda was asked: 

Q. There has been other medical testimony, coctor, 
and you may assume this to be true for the purpose 
of my question, but the lumbar lam1nectomy in 1957 
produced no residual impairment in this patient. 
~hat is your experience with respect to whether the 
patient who has undergone a lumbar lamlnectomy 
comes out with no apprPc1able impairment? 

A. In cy opinion and experience, patients may have 
a good result and have no co~plaints. Some may 
have complaints early, some ■ay have complaints 
later. Ro-ever, most people that have had lumbar 
disc surgery have residual, either restriction of 
motion, or limitation in their ability to 11ft. 
And I ~ould say this Is probably 1n hundred percent 
of people wit~ this sort of surgery. Tterefore, 
when I've seen and treated people for lumbar disc 
disease, even 1! they taven't had surgery, if ttey 
had a documented lu■bar disc ~hich Is ruptured, I 
give them a permanent partial Impair ~nt rating of 
usually ir the neighborhood of ten percent. (Janda 
depo., pp. lB-19) 

As to possible psychogenic factors In clai.1tant's condition, &r. 
Janda stated: 

A. ~he~ I asked ~r. ~•yne to perform active 
=tions, 1t appear.-d to ae that he . as not pre
ductng tull effort. And . he~ I helped h! . ith 
p.i,sstve effort, tis s>0tion did 1:prove. This vas 
not.-d both In his bac• and his hifs and bis krees. 
And he seea.-d to resist soae of these attempts at 

passive motion testing. 

Q. ( Mr . Hoffmann continued) How did you determine 
that, Doctor? What led you to believe that he was 
resisting passive motion? 

A. When I would ease up, he would ease off. And 
when I increased strength , he would try to increase 
h 1s--or 1t would appear t o me that he would be 
increasing his vo l untary resistance. I had to 
distract him and get him off guard to go ahead with 
the maneuvers. (Janda depo., p. 13) 

Dr. Janda opi ned that claimant was magn1fy1ng his complaints 
unconsciously and recommended psychological evaluat ion . (Janda 
depo., p. 17) 

Given a funct ional limitation rating of 20 percent of t he 
body as a whole , Dr. Janda fe l t that cla i mant could wor k 1n 
occupations involving some walking, standing, and even some 
light lifting . (Janda depo . , p. 20) or. Janda went on to statP 
that claimant could lift SO pounds about 30 times every hour . 
Re admitted, however, that this was onl y an estimate which had 
no t been verified by testing. (Janda depo., p. 23) 

Miguel E. Cabanela , M.D., an orthopedic surgeon at the Mayo 
Clinic 1n Rochester, Minnesota, e xamined claimant on June 1, 
1978. In a report dated June 12, 1978 Dr. Cabanela writes: 

On examination he wal ked with a limp favoring the 
right leg . There was decreased range of motion of 
the lumbar spine in all planes . There was moderate 
lumbar spasm . Be was tender over both buttocks. 
The straight leg raising was positive at eo• 
sitting with low back pain , and was positive at 30° 
when lying down . His left ankle Jerk was absent. 
X- rays showed narrowed L3, 4 and L4 ,S 1n t erspaces 
with associated miled hypertrophic changes. 

Hy impression was that he had degenerative disc 
disease with low back pain syndrome . He ~ad some 
functional overlay. I advised no further orthopedic 
surgery. I did not think he should wor k in any job 
that would require lifting , bending, scooping, etc. 
I feel a corset might be of ~elp to him as long as 
he uses it accompanied by an exercise program. 
(Lindholm depo. ~xh. 2) 

Claimant was also seen by or. Wood on a number of occasions. 
In his report dated ~ay 27, 1977, or. wood statPs: 

We have had some degree of success at ditferant 
[sic} times with epidural injections of cortisone 
type preparation and local anesthetic . However, Hr. 
Mayne's relief has never been permanent or of Jong 
duration. Recently we have recommended the use of 
a Dorsal Column Stimulator device which is designed 
to alleviate the types of pain that Mr. Hayne has 
frequently had. This device along with some 
improvement resulting from the epidural inJPCtions 
of steroids and local anet~etics ~as had a net 
effect of over all improvement. However, Hr. ~ayne 
is by no means rehabilitated or would we expect him 
to ever return to his former type of work. 

Currently he's getting some relief while using the 
Dorsal Column Stimulator device and consequently 1s 
able to at least consider being retrained for other 
type of employment, as of our last meeting with him. 
(Defendants' exh. 1) 

Finally, claimant was seen by Donald W. elair, ~.c., an 
orthopedic surgeon, on February 8, 1979. In his report of 
February 12, 1979, Dr. Blair indicates that claimant's d i ffi
culties are related to the industrial inJury of July 25, 1975. 
Dr. Blair writes: 

At the present t1se, this appears to be a problem 
of continuing pain. He has not had a myelogram 
following his last surgery and it may be that if 
further investigation 1s considered, that a myelo
gram should be repeated. 

This man d1d apparently ma ke good recovery fros ~is 
first laminectomy and did remain iuproved in the 
interval until his inJury 1n July of 1975 which 
precipitated the present problem. 

It would appear very definitely that this man will 
need to make change of work to sorething lig~ter if 
he 1s to be again employed. He does indicate hP 
has not had any work experience of a lighter nature. 
(Defendants' PX~. 11 

APPLICABLE LAW 

The claimant has thP burden of proving by a preponderanc~ of 
the evidence that the injury of July 22, 1975 ia the cau&P of 
the disability on which he nOJ bases tis claim. eodish v. 
Fischer, Inc., 257 Jo-.,a 516, 133 ll.ft.2d 867 (19£5). Lhdatl v. 
L. O. !irl'ls, 236 Iowa 296, 18 l1.W.2d 607 (19◄ S). J,, posslblllty 
1s 1nsu1cient; a probability is neceasary. Burt v. John Deere 
liaterloo Tractor .. orl<s, 2 ◄ 7 Io .,• 691, 7) 11.W.2d 732 (1951). Tte 
ques~1on of causal connection is ess-nttally ~ ittfn the de:oain 
of expert tes•imony. eradsha., v. Iowa vethodlat Bospi~al, 2Sl 
re . a 375, 101 v.~.2d 167 (19€0). 

Bo . ever, expert eedical evidence ust be conaldered . ttt all 
other evidence introduced bearing on t~e causal connectic~. euct 
v. John Deere ftaterloo Tractor wor<s, supra. 0 T~e optnlor. oY--
experts need not bt- couch~ In de!ir.ite, positiv~ or unequivocal 
language.• Sondag v. rerrta Rardvare, 220 r:.~.2d ~03 Jo. a 
1974 • Bo- ever, tfe expert opinion ,:ay be accepted or rejected, 
in vtole or in part, by t.t~ trier of faM• Sondag v. rerris 
Bard. are, supra, page 907. further, • tie • efgtt to be glv~n to 
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such an opinion is for the finder of fact, and that may be 
affected by the completeness of the premise given the expert and 
other surrounding circumstances.• eodish v. Fischer Inc., supra. 
See also Musselman v. Central Telephone co., 261 Iowa 352, 360, 
154 N.W.2d 128 (1967). 

The supreme court of Iowa in Almquist v. Shenandoah Nurseries, 
218 Iowa 724, 254 N.w. 35 (1934) at 731-32, , discussed the 
definition of personal injury in workers' compensation cases as 
follows: 

While a personal injury does not include an occupa
tional disease under the Workmen's Compensation 
Act, yet an injury to the health may be a personal 
inJury. [Citations ommitted.J Likewise a personal 
injury includes a disease resulting from an injury• • • 
The result of changes in the human body incident to 
the general processes of nature do not amount to a 
personal injury. This must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work. Such 
result of those natural changes does not constitute 
a personal injury even though the same brings about 
impairment of health or the total or partial 
incapacity of the functions of the human body. 

• • • 
A personal injury, contemplated by the Workmen's 
Compensation Law, obviously means an inJury to the 
body, the impairment of health, or a disease, not 
excluded by the act, which comes about, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
[Citations omitted.) The injury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a part or all of the body. 

While a claimant is not entitled to compensation for the 
results of a preexisting inJury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Fose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
(1956). If the claimant had a preexisting condition or d1sabITity 
that is aggravated, accelerated, worsened or lighted up so that 
it results in disability, claimant 1s entitled to recover. 
Nicks v. Davenport Produce co., 254 Iowa 130, 115 N.W.2d 812, 
_(1962). 

An employer takes an employee subject to any active or 
dormant health impairments, and a work connected injury which 
more than slightly aggravates the condition is considered to be 
a personal injury. Ziegler v. U.S. Gypsum, 252 Iowa 613, 620, 
106 N.W.2d 591 (1961), and cases cited. 

When a worker sustains an inJury, later sustains another 
injury, and subsequently seeks to reopen an award predicated on 
the first injury, he or she must prove one of two things: (a) 
that the disability for which he or she seeks additional compen
sation was proximately caused by the first injury, or (b) that 
the second injury (and ensuing disability) was proximately 
caused by the first injury. Deshaw v. Energy Manufacturing 
Company, 192 N.W.2d 777, 780 (Iowa 1971). 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.W. 899, (1935) as follows: "It is therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability ' or loss of earning capacity and not 
a mere 'functional d1sab1Jity' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man.• 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee ' s age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 
Cl963). Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 
(1961). 

A finding of impairment to the body as a whole found by a 
medical evaluator does not equate to industrial disability. 
This is so as impairment and disability are not identical terms. 
Degree of industrial disability can in fact be much different 
than the degree of impairment because in the first instance 
refer~nce is to loss of earning capacity and in the later to 
anatomical or functional abnormality or loss. Although loss of 
function is to be considered and disability can rarely be found 
without it, it 1s not so that an industrial disability is 
vroportionally related to a degree of impairment of bodily 
function. 

Factors considered in determining industrial disability 
include the employee's medical cond1tion prior to the injury, 
after the_injury and present condition; the situs of the injury, 
its severity and the length of healing period; the work experi
ence of the employee prior to the injury, after the injury and 
potential for rehabilitation; the employee's qualifications 
intellectually, emotionally and physically; earnings prior and 
subsequent to the injury; and age, education, motivation, and 
functional impairment as a result of the injury and inability 
because of the injury to engage in employment for which the 
employee is fitted. Loss of earnings caused by a job transfer 
for reasons related to the inJury is also relevant. These are 
matters which the finder of fact considers collectively in 
arriving at the determination of the degree of industrial 
disability. 

There are no weighting guidelines that are indicated for 
each of the factors to be constdered. There are no guidel1nes 
which give, for example, age a weighted value of ten percent of 
total, education a value of fifteen percent of total, motivation 
- five percent; work experience - thirty percent, etc. Neither 
is a rating of functional impairment entitled to whatever the 
degree of impairment that is found to be conclusive that it 
directly correlates to that degree of industrial disability to 
the body as a whole. In other words, there are no formulae 
which can be applied and then added up to determine the degree 
of industrial disability. It therefore becomes necessary for 
the deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the finding with 
regard to degree of industrial disability. See Birmingham v. 
Firestone Tire & Rubber Co., Appeal cec1sion (1981). 

Iowa Code section 85.34(1) states: 

Healing period. If an employee has suffered a 
personal injury causing permanent partial disa
bility for which compensation is payable as pro
vided in subsection 2 of this section, the employer 
shall pay to the employee compensation for a 
healing period, as provided in section 85.37, 
beginning on the date of the injury, and until he 
has returned to work or competent medical evidence 
indicates that recuperation from sa1d injury has 
been accomplished, whichever comes first. 

ANALYSIS 

Claimant asserts that he is permanently and totally disabled 
as a result of the admitted industrial injury of July 25, 1975. 
Claimant's brief on appeal places heavy reliance upon the 
opinions of Dr. Lindholm to support that assertion. While er. 
Lindholm was claimant ' s family physician, medical evidence • 
contained in the record points out Dr. Lindholm referred claimant 
elsewhere for much of the treatment. 

In his decision of March 25, 1982, the hearing deputy wrote: 

Claimant wants the undersigned to believe that 
claimant had no disability as a result of his 
laminectomy in 1957. Some medical testimony and 
some facts pointed out by claimant tend to support 
his position. However, the testimony of Dr. Janda, 
as well as the experience of this agency, indicates 
that a person cannot have a laminectomy without 
some functional disability as well as some indus
trial disability. The fact that a person has been 
able to continue in the position he has been 
working or even change positions without any 
complaints does not necessarily mean no functional 
or industrial disability resulted. 

Dr. Lindholm assessed claimant's disability as total. Re 
does not specify the criteria for this impairment rating and 
admits that claimant is capable of performing some sedentary 
tasks. Careful reading of Dr. L1ndholm"s testimony indicates 
that the physician feels claimant cannot return to the heavy 
manual labor tasks demanded by his former jobs. Dr. Lindholm 
does not say that claimant is inc~pable of any type of gainful 
employment. 

The record is absent of any other functional impairment 
rating except that of Dr. Janda, an orthopedic surgeon. Dr. 
Janda opines that claimant suffers a permanent functional 
impairment of 20 percent of the body as a whole. 

Despite the deputy's finding that Dr. Janda's impairment 
rating should be given the greater weight, claimant's permanent 
industrial disability was found to be 60 percent. The deputy 
reasons accordingly: 

Functional disability is only one of the factors 
in considering a person's industrial disability. 
Claimant is 60 years old and a high school graduate. 
Claimant has had limited areas of work experience 
in that he has either worked as a farmer or for 
grain elevators. The greater weight of evidence 
reve~ls that the claimant should not return to the 
areas of his former employment. If claimant were 
younger he may be able to be retrained but voca
tional rehabilitation in some areas of endeavor is 
not feasible considering claimant's age. This does 
not mean claimant is totally incapacitated from 
working. The greater weight of evidence indicates 
that claimant can do sedentary type jobs. Some 
sedentary jobs do noc require a great deal of 
retraining or have on-the-job training. It ,s 
determined that as a result of his injury on July 
22, 1975, claimant has an industrial disability of 
60 percent of the body as a whole. 

Other portions of the record further dispute claimant's 
assertion of permanent and total disability. Unlike Dr. Lindholm, 
Drs. Lippmann, Janda, Cabanela, wood and Blair decline to 
classify claimant's disability as total. While it is undisputed 
that claimant cannot return to his former employment or other 
h~avy manual labor tasks, these physicians indicate that claimant 
is capable of some types of employment as does er. Lindholm. 
Ors. Lippmann, Janda and Wood all urge vocational rehabilitation 
and retraining. 

Of further importance is the mental state of claimant. er. 
Janda's testimony indicates that not all of claimant's functional 
limitation is objective. While pain always limits function, 
whether real or imagined, Dr. Janda's findings place claimant's 
motivation in question. The testimony of claimant and his wife 
indicates that he has grown accustomed to an early retirement 
after making half hearted attempts to overcome disability and 
~eturn to gainful employment. Claimant's steady stream of 
income has apparently diminished his motivation. 
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Claimant has met his burden that his present disability la 
caused In part by an admitted injury of July 25, 1975. The 
9reater wei9ht of medical evidence also indicate• that the 
Injury of July 25, 1975 aggravated a preexisting lumbar condi
tion caused by a lamlnectomy in 1957. Finally, claimant again 
ag9ravated his back condition with an Industrial Injury In Hay 
of 1976 neceaaitatin9 a repeat laminectomy which has contributed 
to hie current disability, While claimant's condition was 
asymptomatic prior to July 25, 1975, the■e Injuries have caused 
disability which permanently re■trlcta claimant's ability now to 
engage In acts of gainful employ,nent, Claimant suffers a 
permanent Industrial dleablllty of 60 percent, 

An issue remalna, however, that has not existed in thle 
matter prior. Defendants contend that the hearin9 deputy failed 
to make a finding ae to the termination of claimant' ■ healing 
period. The preheart.,9 order of July 21, 1981 clearly Indicates 
that the parties Pl1minated healing period aa an leaue at the 
hearin9. Furthermore, the hearing tranecrlpt ehowa that the 
deputy understood the ieauea at dispute to be only causal 
relationship between the injury and dieablllty and the entitle
ment to permanent disability benefit■. Defendant• confirmed the 
deputy'• understanding at hearing. 

Horeover, the medical evidence in the record glvee no baal■ 
for a finding terminating healin9 period. No physician finds 
that claimant has reached maximum recuperation, It does not 
appear that any physician was ever a■ked to make auch a finding. 
The only hint on the subject comes from Dr, Lippmann'• report of 
Harch 25, 1977 wherein he etate■ : " I do not believe that he has 
attained maximum recovery.• 

Defendants would have claimant'• healln9 period ter■tnate 
shortly after the ■econd lamlnectomy surgery. Defendant•' 
wiehee cannot take the place of medical evidence. The require
ments of Iowa Code section 85.34(1) have not been met. Nor was 
the hearing deputy required to determine an i ■■ue not before him. 
Bad the partlee been unable to arrive at an a9reement for 
termination of the healing period, they would have been free to 
make the matter an Issue to, hearln9 ln a review-reopening 
proce"d Ing. 

PtNDINGS 01' PACT 

1. That claimant was 60 years old at hearln?, married with 
no dependent children, and haa a t welfth grade education, 

2. That claimant has worked on a farm and at several grain 
elevators performing tasks requiring heavy liftln9, 

3, That claimant underwent a lamlnectomy ln the lumbar 
region In 1957, 

4. That dPspltP claimant's ability to perform heavy lifting 
after the 1957 laminectomy, eome functional and Industrial 
disability remained as a result thereof. 

5. That claimant euetained an admitted induatrial injury to 
hie lumber spine on July 25, 1975. 

6. That claimant aggravated a preexlatln9 lumbar condition 
but was able to return to work. 

7. That claimant sustained another Injury arising out of 
and in the course of hie employment In May of 1976. 

8. 
suf Cera 
body as 

That as a result of the last two lnjurlea, claimant 
a permanent functional impairment of 20 percent of the 
a whole. 

9. That as a result 0£ thla functional Impairment, claimant 
la not able to perform any of the jobs he has previously held. 

10. That claimant la capable of per(orming some sedentary 
work. 

11. That claimant hae not actively tried to find employment 
suitable to hla limitations and la not well motivated to do ao. 

12. That claimant suffers a permanrnt lnduetrlal disability 
of 60 percent, 

13. That the rPcord is Insufficient to disclose a date on 
which claimant's healing period terminated. 

CONCLUSIONS OP LAW 

that claimant has met his burden that the disabilities which 
he allPges are causally related to Injuries arising out of and 
in the course of hie employment. 

That claimant le entitled to 300 weeks of permanent partial 
dleablltty benefits at a WPekly rate of $113.71. 

That claimant is not rntltled to an award of healing period 
benefits until such time that It may be drtermlned when the 
healing period terminated. 

That defendants are entitled to a credit for benefits 
previously paid. 

WHER£PORE, the flndin9s of fact end conclusions of law in 
the deputy's proposed decision of March 25, 1982 are proper. 

THFRF.PORF, It la ordered that, 

Defendant• are to pay unto claimant threo hundred (300) 
weeks of permanent partial disability benefits at orate of one 
hundred thirteen and 71/100 dollar■ ($113.71) per week. 

DefPndants arc to be givon credit lor any permanent partial 
disability previously paid. 

D~fendants are to reimburse claimant for the tollowlng 

medical Pxpenaea: 

Claire Lindholm, M.D. 
St. Josepha Hospital 
William 8. Wood, H.D. 
van Norman Pharmacy 

- $237.00 
15.00 
30.00 

355.50 

Defendants are also to reimburse claimant for mileage in the 
amount of one thousand forty-ei9ht and 98/100 dollar• ($1,048.98). 

Payment• that have accrued shall be paid in a lump sum 
t09ether with statutory interest pursuant to Code section 85.30. 

Defendants ehall pay the coats of the proceeding. 

A final report shall be filed upon payment of this award. 

Signed and filed this 22nd day of July, 1982. 

Appealed to District Court: 
POBEPT C. LANDESS 

INDUSTPIAL COHHISSJONEP 
Affirmed 

BEFORE THE IOWA INDUSTRIAL COHHISSIONER 

TED M. McINTOSH, 

Claimant, 

va. 

LAUHOff' GRAIN COMPANY, 

Employer, 

File No. 500982 

APPEAL 

RULING 

and 

AETNA INSURANCE COHPANY, 

Ineucance Carr1era, 
Detendante. 

STATEMENT OF THE FACTS AND ISSUE 

De(endants have appealed from a review-reopening dec1a1on 
filed February 11, 1Q8) wherein the only issue ruled upon was 
whether claimant's Injury la to the body as a whole or la 
limited too scheduled member. Upon finding that the injury 
extended to the body as a whole, the case was placed bock into 
the assignment tor hearing on the issue of the extent of claim
ant's permanent partial disability. A motion to dismiss the 
appeal was filed by claimant on Harch 30, 1983 on the grounds 
that a final decision on the case has not been rendered, and 
that appeal le precluded until o diapoaitlve decision 1s Issued. 
Defendants filed a resietance to the motion to dismiss on ~pril 
5, 1983. The sole isau~ to be ruled upon here la whether or not 
the motion to dismiss the appeal should be granted. 

APPLICABLE LAW 

Iowa Code section 86.24 provides, 1n part: 

1. Any party ogqrleved by a decision, order, 
ruling, tlndln9 or other act of a deputy commis
sioner In a contested case proceeding arisin9 under 
this chapter or chapter 85 or 85A may appeal to the 
industrial commissioner In the time and manner 
provided by rule. The hearing on an appeal shall 
be In Polk county unleos the industrial commis
sioner shall direct thr ht>aring to i,,;... held elsewhere. 
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2. In addition to the provisions of section 17A.15, 
the industrial commissioner may affirm, modify, or 
reverse the decision of a deputy commissioner or he 
may remand the decision to the deputy commissioner 
for further proceedings. 

3. In addition to the provisions of section 17A.15, 
the industrial commissioner, on appeal may limit 
the presentation of evidence as provided by rule. 

Rule 4.2 of the industrial commissioner provides, in pact: 

If the order on the separate issue does not dispose 
of the whole case, it shall be deemed interlocutory 
for purposes of appeal. 

When any contested case proceeding shall be 
filed prior to or subsequent to the filing of an 
arbitration or review-reopening proceeding and is 
of such a nature that it is an integral part of the 
arbitration or review-reopening proceeding, it 
shall be deemed merged with the arbitration or 
review-reopening proceeding. No appeal to the 
commissioner of a deputy commissioner's order in 
such a merged proceeding shall be had separately 
from the decision in arbitration or review-reopening 
unless appeal to the commissioner from the arbitration 
or review-reopening decision would not provide an 
adequate remedy. 

This rule is intended to implement sections 86.18 
and 86.24 , The Code. 

The general rule regarding appeals which has been propounded 
by the Iowa Supreme Court on many occasions is found in Crowe v. 
DeSoto Consolidated School District, 246 Iowa 38, 66 N.W.2d 859 
(1954). The court pointed out that an appeal is proper only 
after a final judgment has been granted and held that "la) final 
judgmen~ or decision is one that finally adjudicates the rights 
of the parties, and it must put it beyond the power of the court 
which made it to place the parties in their original positions.• 
Id. at 40. In a more recent decision, Citizens State Bank 
o"r"cor don v. Central Savin s Association, 267 N.W.2d 33 (Iowa 

), t e court cons ere t e matter of an appeal of a special 
appearance. The opinion suggested "(g)reat harm would result to 
litigants under a system which tolerated indiscriminate appeals 
from each and every adverse ruling.•~- at 34. Reasoning that 
regulation of interlocutory appeals contributes to the orderly 
litigation and to the peace of mind of the parties in that they 
" have at least the comfort of knowing they will not be put to 
the expense, or threat of the expense, of repeated, permissive 
appeals,• the court dismissed the appeal. ~ at 34. 

ANALYSIS ANO CONCLUSION 

Claimant moves for dismissal of defendants ' appeal on the 
grounds that a decision determining the rights to the parties as 
to all of the issues to be decided in this case has not yet been 
issued. In resistance, it is asserted by defendants that the 
issue of whether an injury is to a scheduled member or the body 
as a whole is severable from issues concerning the extent of 
disability, and therefore subject to immediate interlocutory 
appeal. 

In determining a party's ability to bring an interlocutory 
appeal, this administrat i ve body has generally conformed to the 
philosophy propounded by the Iowa Supreme Court in Crowe and 
Citizens State Bank of Corydon. In those case decisions, the 
court noted the potential haems to litigants where indiscriminate 
and repeated appeals from any adverse ruling is permitted. 
Further justification foe limiting interlocutory appe~ls, we 
believe, is the potential for stagnancy 1n this adm1nistrat~ve 
body by permitting any decision, ruling, or order to be subJect 
to immediate appeal. Deputy commissioners publish7d 396 dec1s1ons 
and 1,185 orders or rulings in 1981, and 371 decisions an~ 1,638 
orders or rulings in 1982. As the volume of deputy decisions, 
orders and rulings continues to grow, there 1s a pcop?ct1onal 
increase in the potential number of appeals. By requiring 
issues which are integral parts of a proceeding to be appealed 
only after a final and dispositive adjudication of the parti7s ' 
eights is completed, greater administrative efficiency of this 
body is achieved. 

It is concluded that the determination that the injury to 
claimant is to the body as a whole is an integral part of the 
total review-reopening procedure in this case, and is an issue 
open to appeal only after a determination of the extent of 
claimant's permanent partial disability. 

WHEREFORE, claimant's motion to dismiss defendants' appeal 
is hereby sustained, and defendants' appeal is dismissed and 
this matter is returned to be assigned foe hearing on the Issue 
of the extent of claimant's permanent partial disability. 

Signed and f1led this 

No Appeal 

26th day of May, 1983, 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMM ISSIONE R 

LEROY B. MCKEE , 

Claimant, 

vs. 

WILSON FOODS CORPORATI ON, 

Employer, 
Self-Insured, 

and 

SECOND INJURY FUND OF IOWA, 

Defendants. 

Mr. Thomas J. Logan 
Attorney at Law 
1040 Fifth Avenue 
Des Moines, IA 5031 4 

Mr. John A. Templer 
Attorney at Law 
2300 Financial Center 
Des Hoines, IA 50309 

Mr. Thomas A. Evans, Jr. 
Assistant Attorney General 
Hoover State Office Building 
LOCAL 

File Nos. 627574/521760 
416152 

A P P E A L 

0 E C I S I O N 

For Claimant 

For Defendant Employer 

For Second Injury Fund 

STATEMENT OF THE CASE 

The Second Injury Fund of Iowa appeals and Wilson Foods 
Corporation cross-appeals from a proposed arbitration and 
review-reopening decision filed December 31, 1981 wherein 
claimant was awarded permanent total disability plus healing 
period benefits. The decision of December 31, 1981 as amended 
by a decision on rehearing filed February 18, 1982 awarded 
benefits foe admitted industrial Injuries on March 23, 1974, 
October 23, 1978 and for injuries claimed to be the result of 
repeated traumas. The three separate actions in this above 
entitled matter were consolidated for hearing and are decided as 
a whole on appeal. 

The record on appeal consists of the transcript of the 
hearing which contains the testimony of the claimant; claimant's 
exhibits 1 through 16 inclusive; claimant's exhibit 17 being the 
deposition of Marshall Flapan, H.O.,; defendant employer's 
exhibits l through 3 inclusive; Flapan deposition e xhibit l; 
hourly rate information of defendant employer marked exhibit 
" Z" ; and the briefs of all parties on appeal. 

At the time of the hearing, there was no stipulation as to 
the applicable weekly rate of compensation. In the proposed 
decision filed December 31, 1981, that rate was set at $181.41. 
This rate remains undisputed. 

ISSUES 

1. Whether claimant's disability is attributable to a 
second injury. 

2. Whether claimant is permanently totally disabled as a 
result of two separate injuries. 

3. Whether claimant is entitled to receive Second Injury 
Fund benefits. 

All medical bills have been paid. 

REVIEW OF THE EVIDENCE 

Claimant, 60 years old at time of hearing, has a seventh 
grade education. (Tr., p. 10) Claimant began working at age 14 
and has held jobs as a farm hand , a cook and chauffer, bus boy, 
janitor and finally as a meat cutter, Claimant was employed as 
a meat cutter foe some 25 years with Iowa Pack and for 11 years 
with I.O. Pack and Wilson Foods Corporation. 

Claimant was employed by defendant employer to trim neck 
bones. In order to perform the function of trimming neck bones, 
the claimant was required to stand on a concrete floor at an 
aluminum table and trim the meat off of neck bones and deoos it it 
in an adjac ent bucket. When the bucket was full, he would ho1st 
the bucket to a conveyor. This work required extensive use of 
his hands and arms. Be describes the work as an assembly line 
process indicating that there is only so much time to cut meat 
off the bones and then the individual must move on to the next 
one. Claimant testified that he would be required to stand a 
full eight hour shift at his station, except for periods of time 
when a break was permitted. During the period 1970 through 1980 
he did the same job, that is, trimming neck bones for the 
defendant employer. 

On March 23, 1974, claimant sustained an admitted industrial 
injury to his left knee while attempting to retrieve an electri c 
knife from a chute leading to a grinding machine. (Tr., p. 38) 
Claimant indicated that he continued working several weeks until 
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pain and s welling in his left knee increased to the point that 
he vent to the plant nurse. (Tr., p. 40) The plant nurse 
referred claimant to Jamee Caterine, H.D., plant physician for 
defendant employer. or. Caterine in turn referred claimant to 
Marshall Plapan, M.O. 

Claimant denies any problems v ith hie knees prior to 1974 . 
(Tr., p. 36) Clai■ant later stated that he injured hia right 
knee in a 1943 automobile accident. Claimant insisted that the 
injury vae minor and that he fully recoveced. 

Claimant first eav Or. Plapan on May 29, 1974. Or. Flapan 
obtained a hiatocy of a March 6, 1974 injury and on examination 
discovered fluid in hie left knee. At that time, Or. Plapan 
felt claimant had injured cactilage inside the knee vhen he 
tvisted it. (Plapan depo., p. 7) or. flapan sav claimant again 
on June 5, 1974. Arthrographic examination at that time shoved 
impcovement in the cartilage tear but revealed a cyst behind the 
left knee cap which predated the March 23, 1974 injury. (Plapan 
depo., p. 8) 

Claimant vaa seen again June 19, 1974 at which time hie left 
knee vas found to be Improving and have a full range of motion. 
(Flapan depo., p. 91 By July 12, 1974, however, claimant vae 
experiencing incceaeed pain due to redevelopment of water on the 
knee. (flapan depo., p. 91 Cla1mant retucned to or. flapan 
again on August 9, 19741 Septembe< 13, 19741 October 11, 19741 
and November 11, 1974 for continued problems with redevelopment 
of fluid on the knee. (Flapan depo., pp. 10-11) 

Improvement vas noted as ot a January 3, 1975 visit. or. 
Plapan opined that claimant'• improvement waa due to time off 
the job and that vork only aggravated claimant's left knee 
condition. (flapan depo., p. 141 

Or. flapan aaw claimant again on Hay 21, 1975 and June 25, 
1975. At that time, or. Plapan opined that claimant'• left knee 
pain may have been caused by buraitie or tendon Inflammation. 
(Plapan depo., p. 15) Apparently, claimant did not see Or. 
Plapan again until June 29, 1977. At that time, or. Plapan 
opined that wock was aggcavating claimant's condition and that 
claimant was becoming bow-legged. (Plapan depo., p. 17) Dr. 
Flapan further opined at this time that claimant vaa developing 
degenerative arth<itia in the left knee as a contin~ation of the 
March 23, 1974 injury. (Flapan depo., p. 181 Claimant indicated 
that he was able to continue vork diapite pain in his left knee 
by placing his weight upon hie right knee vhile standing at hie 
station. 

During an examination on July 27, 1977, claimant first 
complained of pain in hia eight knee in addition to hie left 
knee. (flapan depo., p. 19) Claimant vaa seen again by D<. 
Flapan on May 5, 1978: June 9, 19781 and July 5, 1978. ouclng 
an examination of October 25, 1978 or. Plapan learned of pain In 
claimant's right wrist. (Plapan depo., p. 23) Apparently, 
claimant was consulting Dale Grunewald, M.O. for his wrist 
complaints. 

Treatment records of November 16, 1978 indicated that 
claimant was healing from a right vclst fracture. No explana
tion as to cause or date of this fracture Injury la provided. 
(Defendant employer's exhibit 2) Claimant denied knowledge of 
any such injury. (Tr., p. 54) Joahua Kimelman, o.o., an office 
colleague of or. flapan, prescribed a wrist gauntlet for claimant 
to wear on the job. or. Kimelman described the fracture as an 
old injury. (Defendant employer's exhibit 21 

In a Decemb~c 13, 1979 report, or. Grunewald stated that he 
was unable to locate an old fracture. Claimant further denied 
knowledge of any fracture injury to or. Grunewald. (Claimant's 
exhibit 10) 

In examinations of January 10, 19791 Hay 18, 19791 and 
August 22, 1979, or. Plapan noted continued progression of 
claimant's degenerative joint disease. (OPfendant employer's 
exhibit 2) or. flapan testified claimant's kn~e condition was 
permanent and that the pain had become severe enough to dlecuas 
the possibility of surgery. 

On October 3, 1979, claimant told or. Plapan that he vaa 
reinjuring his eight wrist by the repetitive twisting movements 
required in operating an electric knife at work. or. Flapan 
prescribed Hotcin for pain relief but claimant was unable to 
continue the medication because of stomach ulcers. (Defendant 
employer's exnibit 2) An examination of November 7, 1979 
yielded similar results. or. Plapan testified that on January 
4, 1980, claimant complained of pain In both wrists. (Plapan 
depo., p. 30) In progress notes for the examination of February 
20, 1980, Or. Plapan describes claimant's wrist pain radiating 
up both forearms to the shoulders. (Defendant employer'• 
exhibit 2) or. Plapan testified that claimant suffered from 
degenerative joint disease of both wrists which was aggravated 
by hie employn,ent. (Flapan depo., p. 31) 

or. Plapan last saw claimant on July 2, 1980. Or. Plapan 
testified as to claimant's condition on that date, 

A. I felt that his job was making him worse. 

o. Did you suggest that he discontinue It? 

A. Yes. 

o. Permanently? 
A. J told him or I suggested that he apply for 
social security disability. 

Q. Did you feel he should return to that type of 
work? 

, 

A. Well, I told him that I thought that type of 
vork wasn't good for him. You know. Whether he 
returned or not would have to be his decision. 

o. Did you have some fuctber discussion v ith hiJD 
later with respect to hie returning to physical 
wock, your note of Ma y 7th? 

A. In May of 1980 when he was seen again at that 
time I felt that he should be disabled. 

Q. Pro■ physical work? 

A. Well, fro■ work as a butcher. 

Q. And you felt he vas no longer capable of doing 
that kind of vock; Is that vhat you ace saying? 

A. Well, we investigated the alternatives. Bis 
knees were co■ing to the point vhere we vould have 
to consider total knee arthcoplaatiee. Bis wrists 
were coming to the point where the only thing that 
would serve hi■ in any fashion for any period of 
time vould have been a vr ist fusion, or, in other 
words, making hie wrist permanently stiff. With 
stiff wrists you can't bone a hog or cut beef as a 
butcher, ao realistically at that ti■e I felt It 
was beat that he be disabled. (flapan depo., pp. 
35-36) 

Claimant did not work again after Ma rch 26, 1980 on the advice 
of or. Plapan. (Tr., p. 581 Plapan deop., p. 34 ) 

or. Plapan opined claimant suffered a 10 percent permanent 
functional impairment of each upper extre■ity. (Plapan depo., p. 
39) Additionally, Dr. Flapan testified that claimant suffered a 
20 to 25 percent permanent functional impairment of each lo~ec 
extremity. (Plapan depo., p. 38) Or. Plapan therefo<e dismissed 
claimant ever being able to pecfor■ heavy physical labor again. 
(flapan depo., p. 44) 

or. flapan felt that claimant's degenerative joint disease 
dtd not pcedate the March 23, 1974 injury. or. flapan testified: 

o. Does your diagnosis of degenerative Joint 
disease mean that It Is Impossible for Mr. McKee to 
have had degenerative joint disease in his knee, 
his left knee, prior to the March, 1974, injury 
that he described? 

A. Is It possible? No. 

Q. Does the fact that more than two years after 
this accident that he vas still complaining of the 
same symptoms, at least, subJective symptoms, 
indicate to you that it Is likely that he had a 
preexisting degenerative arthritic condition in hie 
le!t kn~e, not neceaaarily sympto■atic, but still 
present as of March, 19747 

A. No. 

o. It does not? 

A. If I understand you correctly, it does not. 

o. What I am saying is, and maybe I am not being 
clear, but the fact that t wo years had elapsed, 
more than t vo years baa elapsed, since the date of 
the injury? 

A. Yea. 

0, And a determination that this, in fact, was 
degenerative joint disease, make it ■ore likely 
that he had degenerative joint disease as of or 
even before March, 197 4? 

A. No. (Flapan depo., pp. 55-56) 

or. Flapan pointed out that claimant had no residual effects 
from the 1943 knee injury. (Flapan depo., p. 79) Further, or. 
Flapan Indicated that ovecuse of joints caused by repetitive 
motions such as those in claimant's employment cause a degenera
tive joint disease to progress more rapidly than it would 
otherwise. (Plapan depo., p. 40) 

Finally, or. Flapan concluded that claimant's disability 1s 
the result of degenerative joint disease which was brought about 
by and aggravated by specific employm~nt traumas as vell as day 
to day strains of his repetitive job tasks. (Plapan depo., p. 76) 

APPLICABLE LAW 

Claimant baa the burden of proving by a preponderance of the 
evidence that he received injuries on March 23, 1974 and October 
23, 1978 which arose out of and ln the course of his employment. 
McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iova 197611 
Musselman v. Central Telephone Co., 261 Iova 352, 154 N.W.2d 128 
(l967). 

An employee is entitled to compensation for any and all 
personal injuries which arise out of and in the course of the 
employment. Section 85.3(1). 

The injury must both arise out of and be in the course of 
the employment. Crowe v. DeSoto Consol. Sch. Dist., 246 Jova 
402, 68 N.W.2d 63 (1955) and cases cited at pp. 405-406 of the 
Iowa Report. See also Slater Mary Benedict v. St. Macy's Corp., 
255 Iowa 847, 124 N.W.2d 548 (1963) and Hansen v. State of Iowa, 
249 Iowa 11 47, 91 N.W.2d S55 (1958). 

The words •out of" refer to the cause or source of the 
Injury. Crowe v. DeSoto Consol. Sch. Dist., supra. 

The words " in the course of" refer to the time and place and 
circumstances of the injucy. McClure v•>Onion et al. counties, 
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188 N.W.2d 283 (Iowa 1971); Crowe v. DeSoto Consol. Sch. Dist., 
supra . 

"An injury occurs in the course of the employment when it is 
within the period of employment at a place the employee may 
reasonably be, and while he is doing his work or something 
incidental to it.• Cedar Rapids Comm. Sch. Dist. v. Cady, 278 N.W.2d 
298 (Iowa 1979), McClure v. Union et al. Counties, supra, 
Musselman v . Central Tel. Co., supra. 

The supreme court of Iowa in Almquist v . Shenandoah Nurseries, 
218 Iowa 724, 254 N.W. 35 (1934 ) at 731-32, , discussed the 
definition of personal injury in workers' compensation cases as 
follows: 

While a personal injury does not include an occupa
tional disease under the Workmen's Compensation 
Act, yet an injury to the health may be a personal 
injury. (Citations ommitted.J Likewise a personal 
injury includes a disease resulting from an injury • • • 
The result of changes in the human body incident to 
the general processes of nature do not amount to a 
personal injury. This must follow, even though 
such natural change may come about because the life 
bas been devoted to labor and hard work. Such 
result of those natural changes does not constitute 
a personal injury even though the same brings about 
impairment of health or the total or partial 
incapacity of the functions of the human body • 

• • • 
A personal injury, contemplated by the Workmen's 
Compensation Law, obviously means an injury to the 
body, the impairment of health, or a disease, not 
exc l uded by the act, which comes about, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
(Citations omitted.) The injury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a part or all of the body. 

The claimant has the burden of proving by a preponderance of 
t he evidence that the injuries of March 23, 1974 and October 23, 
1978 is the cause of the disability on which he now bases his 
claim . Bodish v. Fischer, Inc., 257 Iowa 516, 133 N,W.2d 867 
(1965). Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 
(1945). A possibility is insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1956). The question of causal connection ls essentially 
within the domain of e xpert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, e xpert medical evidence must be considered with all 
other evidence introduced bearing on the causal c onnection. Burt 
v. John Deere Waterloo Tractor Works, supra. "The opinion of 
experts need not be couched in definite, positive or unequivocal 
language, • Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 
1974). However, the expert opinion may be accepted or reJected, 
in whole or in part, by the trier of fact. Sondag v. Ferris 
Hardware, sup ra, page 907. Further, "the weight to be given to 
such an opinion is for the finder of fact, and that may be 
affected by the completeness of the premise given the expert and 
other surrounding circumstances.• Bodish v. Fischer Inc., supra. 
See also Musselman v. Central Telephone Co., supra. 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
(1956). If the claimant had a preexisting condition or disa::-
bility that is aggravated, accelerated, worsened or lighted up 
so that it resul t s in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, _(1962). 

When an aggravation occurs in the performance of an employer's 
work and a causal connection is established, claimant may 
recover to the extent of the impairment. Ziegler v. U. s. Gypsum 
.£2..:., 252 Iowa 613, 620, 106 N.W.2d 591, __ (1961). 

The Iowa Supreme Court cites, apparently with approval, the 
C.J.S. statement that the aggravation should be material if it 
is to be compensable . Yeager v . Firestone Tire and Rubber Co., 
253 Iowa 369, 112 N.W.2d 299 (1961); 100 C.S.J. Workmen's 
Compensation S555(17)a. 

An employer takes an employee subject to any active or 
dormant health impairments, and a work connected injury which 
more than slightly aggravates the condition is considered to be 
a personal injury. Ziegler v. u.s. Gypsum, supra, and cases 
cites. 

When a worker sustains an injury, later sustains another 
injury, and subsequently seeks to reopen an award predicated on 
the first injury, he or she must prove one of t wo things: (a) 
that the disability for which he or she seeks additional compen
sation was prox imately caused by the first injury, or (b) that 
the second injury (and ensuing disability) was proximately 
caused by the first injury. Deshaw v. Energy Manufacturing 
Company, 192 N.W.2d 777, 780 (Iowa 1971). 

The right of a worker to receive compensation for injuries 
sustained which arose out of and in the course of employment is 
statutory. The statute conferring this right can also fix the 
amount of compensation to be paid for different specific injuries, 
and the employee is not entitled to compensation except as 
provided by the statute. Soukup v . Shores, 222 Iowa 272, 268 N.W. 
598 (1936). 

Under Iowa Code sect ion 85 . 34 (2)(s) as it now stands, the 
loss of both hands or a hand and a foot caused by the same 
injury is not compensated as if it were a permanent total 
disability unless it is, in fact, such. If an injury to both 
hands is anything less than a permanent total disability, under 
Iowa Code section 8S.34 (2)(s) the disability is compensated as a 
scheduled disability using the five hund r ed week schedule when 
not a second injury. See Prusia v . Armstrong Rubber Co. Appeal 
Decision (1979). ' 

Iowa Code section 85.64 states in part: 

If an employee who has previously lost, or lost the 
use of, one hand, one arm, one foot, one leg, or 
one eye, becomes permanently disabled by a compens
able injury which has resulted in the loss of or 
loss of use of another such member or organ, the 
employer shall be liable only for the degree of 
disability which would have resulted from the 
latter injury if there had been no preexisting 
disability, In addition to such compensation, and 
after the e xpiration of the full period provided by 
law fo~ the payments thereof by the employer, the 
employee shall be paid out of the "Second Injury 
Fund" created by this division the remainde r of 
such compensation as would be payable for the 
degree of permanent disability involved after first 
deducting from such remainder the compensable value 
of the previously lost member or organ. 

The Iowa Supreme Court in Irish v. McCreary Saw Hill, 175 
N.W.2d 364, 369, concluded the phrase "loss of use• in the 
statute (Section 85 .64 ) was not intended by the legislature to 
imply "total loss of use• of a member of the body, or the body 
as a whole. 

Subsequent to Irish, supra, the court decided Anderson v. 
Second Injury Fund, 262 N.W.2d 789 (Iowa 1978) in which they 
pointed out that the purpose of the Second Injury Fund is to 
encourage employers to hire the handicapped. 

The Second Injury Fund's liability arises when the total 
combined effect of a prior and subsequent injury to separate 
specified members is greater in terms of relative weeks of 
compensation than the sum of scheduled allowances for the parts. 
Irish, supra; Anderson, supra. 

In Second Injury Fund v. Mich Coal Company, 274 N.W.2d 300, 
302 (Iowa 1979) the court stated: 

When an injury to a scheduled member results in 
disability to the body as a whole, the claimant may 
be entitled to compensation for the total disability. 
Determination of whether compensation must be 
limited to that statutorily fixed for the scheduled 
member or may be computed on the basis of total 
disability is a legal issue subject to judicial 
review. 

When impairment is to the body as a whole, an industrial 
disability has been sustained. Industrial disability was 
defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 593, 
258 N.W. 899, (1935) as follows: •rt is therefore plain 
that the legislature intended the term 'disability' to mean 
'industrial disability' or loss of earning capacity and not a 
mere 'functional disability• to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man. • 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, e xperience 
and inability to engage in employment for which he is fitted. 
Olson v . Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 
(1963). Barton v. Nevada Poultry, supra. 

A finding of impairment to the body as a whole found by a 
medical evaluator does not equate to industrial disability. 
This is so as impairment and disability are not identical terms. 
Degree of industrial disability can in fact be much different 
than the degree of impairment because in the first instance 
reference is to loss of earning capacity and in the later to 
anatomical or functional abnormality or loss. Although loss of 
function is to be considered and disability can rarely be found 
without it, it is not so that an indus t rial disability is 
proportionally related to a degree of impairment of bodily 
function. 

Factors considered in determining industrial disability 
include the employee's medical condition prior to the injury, 
after the injury and present condition; the situs of the injury, 
its severity and the length of healing period; the work experi
ence of the employee prior to the injury, after the injury and 
potential for rehabilitation; the employee ' s qualifications 
intellectually, emotionally and physically; earnings prior and 
subse9uent to the injury; and age, education, motivation, and 
functional Impairment as a result of the injury and inability 
because of the injury to engage in employment for which the 
employee is fitted. Loss of earnings caused by a job transfer 
for reasons related to the injury is also relevant. These are 
matters which the finder of fact considers collectively in 
arriving at the determination of the degree of industrial 
disability. 

There are no weighting guidelines that are indicated for 
each of the factors to be considered. There are no guidelines 
which give, for example, age a weighted value of ten percent of 
total, education a value of fifteen percent of total, motivation 
7 five percent; work experience - thirty percent, etc. Neither 
1s a rating of functional impairment entitled to whatever the 
degree of impairment that is found to be conclusive that it 
directly correlates to that degree of industrial disability to 
the body as a whole. In other words, there are no formulae 
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which can be applied and then added up to determine t~e degree 
of Industrial dl•ablllty. lt th•r•fore bcco•e• neceaaary lor 
the deputy or co=l■aioner to dra w upon prior eaperience, 
general and specialized knowlodge to aake the finding vlth 
regard to degree or lnduatrial dlaablllty. See elrmingha■ v. 
Fireatone Tiro• Pubber Co•2•~~• ApFr•I DOcl ■ lon, July lo, l98l. 

ANALYSIS 

Claimant haa &et hi• burden that hi• Injuries aro•e out of 
and In the couree of hi• employaent. In the doclalon ot December 
31, 1981 the deputy wr lte■ 1 

It la undleputed that at oil material time• 
hereto, claimant wa■ an eaployec oC the defendant 
Mlloo~ Foodo Corporation. In "arch 1974 and again 
In October 1978 Hr. Hciee ■uatalnrd work related 
lnjurlea. Memorandum■ of ogr~c■rnt were (lled wJth 
re■poct to each of theee Incident ■• By that filing 
the defendant admitted not only the employer, 
employee relatlon1hlp, but also that each Injury 
aro1e out of and In the cour1e of hi• employment 
with th••• 

Clalmont'1 uncontrovertr.d tcatlmony mecta hi• burdrn of 
proof for purpose■ of the action In orbltration. The deputy'• 
finding that clai£ant'1 Injuries aroe" out of and In the courae 
of hie employment are undl1puted on appoal and therefore con
sidered propN. 

The uncontroverted evidence nlao acota claimant' ■ burden ol 
proof that the dlaabllitlea whict ho allegea are cau■ally 
reloted to hla lnduatriol Injuries. Dr. Flapan fttate• unequiv
ocally t~at clalmant'e diaabJllty 11 caused by ■pecltlc raploy
£Pnt trauma ■ aa well aa by conatant strain of repetitive move
ment• over a period of ■cveral years. Pather, tho primary 
dlaputee on appeal center upon the e■ tcnt of claimant'• dleabllity 
and who l• liable for that dlnabJllty. 

In hie declaion of Decembee 23, 1981, the deputy found that 
claimant wa1 entitled to one hundred and ten weeks of compcnaa
tlon pur■uant to Iowa Code aection 85.34(2} tor the Injury of 
March 23, 1974 and continuing in1uelcs ■ Ince that tier.. Thie I• 
baaed upon De. Flapan'n permanent functional lmpalr•"nt rating 
of 25 percr.nt ot eoch lowee e■ tremlty. Theoe conclu■ lona remain 
cearnt1ally uncontrovertcd on appeal. Peviev or medical evidence 
eatabllehea that theee rindlngo of the deputy weer. proper. 

In Hlch Coal Co., aupra, th• court lndloted that vh•r~ a 
second lii3ury takee ploco ea to create the poaalblllty ot 
liability on th• part or the Second Injury Fund, the hearing 
deputy lo to eet foeth the lnduetrlal dleabillty cerated by the 
•~cond Injury alonn. Thia flndln9 of lnduetrlol dluablllty then 
allova determination of vhat liability, 1r any, ottache ■ to the 
Second Injury Fund pur ■uant to Jowo Code 1rctlon 8~.t4. 

T~c unconttoverted tnatlmony ol Dr, Flapan e1tablluhn■ that 
claimant 11uflera a permanent tunctlonal l■palrment of 10 percent 
of each upper rxtremlty as a rcnult of contlnuin9 employment 
related oggravatlona. Tt.lo condition v•s flrnt noted In October 
of 1978 and continued to woraen thereafter ea a reault ol 
repetitive employment talk&. 

Pain In clalmant'o uppor e•tremltlo1 roach•• lrom his vrlat■ 
to his ehoulder ■• Dr. Flepan'e tcatlmony and reporta point out 
that clal■ont experience■ a grr.at dr.al ol pain lro■ tho uae of 
hie wrlat1 and ar11a moHng It impo11olble lor clol11ant to contlnun 
ln hl1 16 year hl ■ tory a1 a mnat cutter. Thaec ■om~ rc■ trlctlono 
olao limit claimant'• ability to perform moot type■ of manual 
labor to which he ha• been occuatomed. Claimant woo tO yeara 
old at the time of hearing with limited "ducatlon and on rmploy
ment hlatory llmltod to manual lohor job• which rnqulre lull 
uppor extremity function, 

In hlo declalon of December 31, 1981, tho deputy tound that 
claimant hod euat1lnod a permanent lnduatrlol dlaoblllty ol bO 
porcr•nt a■ a rc■ul t of an Injury occurr Ing 1utaoqu11nt ly to the 
knee lnjutlee. When a or.cond Injury occur ■ to a mrmber covered 
under !ova Code eectlon 8~.34(2)(al through (t), dloablllty •u■ t 
be computed on on lnduotrlol bo■ I■ ,other than upon functional 
baalo according to the schedule. Soc Second Injury Pund v. Mich 
Cool Co., n.!:!P.!a• l'ruslo, eur•ra, dooo not apply to Tii'Jiir!C!a -
where tlie second Injury Componantlon Act 11ppll<11. A contrary 
lntttrpretatlon would defeat thP application ol Code •~ct ion 85.64, 

Given clolmanl'e induatrlol dlanblllty ol 60 pnrcttnt, he la 
entitled to 300 week• o! compen■otlon benellte tor thr, eccond 
Injury. 

In hie dccloion of occnmber 31, 1981, the deputy atated1 

The claimant, pur1uont to hla phyalclon'1 recom
mendation, trrmlnatod hlo rmploymrnt rnlntlonahlp 
with Wilson rood■ Corporotlon. According to tho 
uncontrovortPd medical teatlmony ol or. Flapan, II 
the claimant remained In hls rmploymont poaltlon he 
ran a rl ■ k of requiring 1ubntontlol medical and 
surgical procedure■ to corrnct tho upper and lowor 
extremity prollcm1. The claimant' ■ medical condl• 
tlon la permannnt In naturo. Aa a rrault, he la 
prohibited from pursuing o variety of •mploymrnt 
poaltlon■ Including tho job hn prrtormod at Wll ■on 
Pooda, rn thn opinion of the undnralgnod and boaod 
upon thn record, tho nxtrnt ol dlanblllty lo total 
under ttlf• terma ot auction 85.34(3), The Cod,. 

Given claimant' ■ 60 percnnt lnduatrlal dlaoblllty attrlbut• 
ablD to the uppnr e■trrmltlo1, o 25 porcrnt pnrmannnt tunctlonol 
Impairment to each lowor ttxtrrmlty, hlo og~, education, and 
employmrnt hlatory, It would lndond appear that claimant la 
permonontly and totally dloablnd. 

Ao noted above, claimant la nntltlod to 110 wn~ka compen■o
tion tor tho Injuries to th• lowrr oxtremltle1 and JOO weoka 
comp~neotion for 1ubaequnnt lnjurln■ to tho upper ,,xtremltlna 

for a total of 4 10 week■• 8Pcau■e, however, clai■ant to persa
nently and totally disabled as a reault of the collbined effects 
of the Injuries, application of Code ■ectlon BS.64 dlctatea that 
Mlluon Foods ls liable for 410 week• ot cospensatlon v lth the 
Second Injury Fund liable thereafter. 

FINDINGS OF FACT 

I. That clalaant waa 60 year• old at tl•e o! hearing v ith a 
■ev•nth grade ~ducatlon. 

2. That clal■ont has wor ked since age 14 doing aanual labor 
Including 36 year■ a• a meat cutter. 

1. That clalaant'• job with defendant employer over a 
period of 11 year ■ required claimant stand at a permanent 
■tatlon and perform repetitive ar■ motion•. 

, . T~at on Harch 21, 1974 clal■ont Injured his left ea tre~lty 
while In tbe cour1e of hi■ employ■ent. 

5. That aa a roault of hls left knee injury, clal■ant 
placed additional stre11 on hi■ right knee in the performance of 
hla emplopent ta1ke. 

6. That clal■ant first corplained of a right knee pain on 
J ly 27, 1977, 

7. That clat■ant wa1 found to ■utter fro■ degenecative 
joint dleeaae oC the lower extremities aubsequent to March 21, 
1974. 

8. That claimant ha• aggravated the tore■entloned degenera
tive dleeaae by continuing Injuries the result of repetitive 
emploYJDent taaka. 

9. That ae a rcault of the above, clai•ant 1uffera a 2~ 
percent p~r■anent functional limitation of each lower e x tre■lty. 

10. That on October 28, 1978, claimant flrat complained of 
pat~ In hla right wrlat. 

11. That clal■ant ■ufter~d a fracture of the right wrlat 
prior to October 28, 1978 u"bekncwnst to claimant . 

12. That claimant firat co.,plalned o! paln 1n hie left 
wrlat on January 4, 1980. 

13. That as of February 20, 1980, clalaant eaperlenced pain 
In both upper eatre■ ltlea fro■ hi ■ wrlats to his ehoulder■• 

14. That claimant 1uffere fro■ degeneeative joint dl ■eaae 
ot both upper e • tr••itf•a. 

15, That claimant haa contlnuoualy aggravated the foremen
tloned degenerative dlseaae •• a result ot perfor■lng repetitive 
employaent to1ka. 

16. That as a re■ult of the torementloned Injuries, cla1■ant 
auffero a 10 percent permanent functional limitation of each 
uppN rxtremlty. 

17. That aa a re■ult of claimant' ■ upper ea tre■ity l1mita
tlon, he ■ufler ■ a peraanent lnduatrlal dl1abll1ty of 60 percent. 

18. That claimant discontinued wor k on March 26, 1980 on 
hie doctor's advice and hos not alnce been gainfully •■ployed, 

19. That as a rcault of the llaltatlon of IX>th lower 
extrnmltlea and the lnduatrlal dlaabllity caused by a subsequent 
Injury to both upper extre■ ltlea, claimant Is permanently and 
totally dlaabled. 

CC•NCLUSIONS DF LAW 

That claimant auatalned lnjurlea to hi• lower extremltie• 
and aubaequ•nt lnjurle■ to hla upper ea tremltie■ aeiaing out ot 
and In the course of hla employment, 

That claimant ha• au■ talned his burden of proof that he la 
prrmanently and totally diaobled 01 the reault of Industrial 
lnjurio■• 

That claimant I ■ entitled to healing period benefits for the 
period he voe otf work priot to March 26, 1980. 

That as a res~lt of lndu■trlol lnjurlea to hla lower extrem
ltlea, claimant IR entitled to 110 weeks of compenaatlon benefits 
at the weekly rate ot $181.,t. 

That aa a result ol lnduatrlal Injuries to hie upper e a trem
ltlea, clalmont la enti t led to 300 weeko of c:ompenaatlon benefits 
at the wrnkly ratn of $181.41. 

That claimant la entitled to compen■atlon purauont to Iowa 
Code oectlone 85,)4()) ond 85.64 commencin9 otter 410 weeka , 

Thot defendant Wllaon Pooda Corporation la entitled to a 
credit for any ben~flta prevloualy pold. 

WIIFRF.POR~, th<' tlnd1nga of fact and c:onclualona of law in 
the deputy's proposed decision filed December ll, 1981 and 01 
amended February 18, 1982 are proper. 

Tllt:REFORF., It ta ordcro<li 

That the dofendant Wilson rooda Corporation ■hall pay the 
claimant five and three-aevnntha (S 3/7) weeka ot healing period 
bonntlla at onn hundred eighty-on~ and 41/100 dollorn ($181. 41). 

That thn dotendont Wilson Fooda Corporation ohall pay the 
claimant one hundred ten (110) Wt'eks ot pt'rmanent partial 
dlaablllty ben<'Clto at the rate o f nlne t l,IMDne and 00/100 dollora 
($91.00) per W<'e k . ' 
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That defendant Wilson Foods Corporation shall pay the 
claimant three hundred (300) weeks of permanent partial disa
bility benefits at the rate of one hundred eighty-one and 41/100 
dollars ($181 . 41) per week commencing March 3, 1980. 

That the defendant Wilson Foods Corporation shall receive 
credit for benefits previously paid. 

That defendant Wilson Foods Corporation shall pay claimant 
all accrued benefits in a lump sum. 

That interest shall accrue pursuant to Iowa Code section 
85.30. 

That the Second Injury Fund shall pay claimant weekly 
compensation benefits commencing four hundred ten (410) weeks 
after March 3, 1980 (January 10, 1988) at the rate of one 
hundred eighty-one and 41/100 dollars ($181.41) under the 
requirements of Code section 85.34(3), 

That costs of this action shall be borne equally by defendant 
Wilson Foods Corporation and the Second Injury Fund of Iowa 
pursuant to Industrial Commissioner Rule 500-4.33. 

That a final report shall be filed upon payment of this 
award. 

Signed and filed this 19th 

No Appeal 

day of July, 1982. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

DEWAYNE MCMURRIN, 

Claimant, 

vs. 

LYSNE CONSTRUCTION, 

Employer, 

and 

HOME INSURANCE CO., 

Insurance Carrier, 
Defendants. 

Hr. J. Richard Johnson 
Attorney at La., 
P.O. Box 607 
Cedar Rapids, Iowa 52406 

Hr, w. C. Hoffmann 
Attorney at Law 
900 Des Hoines Bldg. 
Des Moines, Iowa 50309 

Pile No. 642921 

R E V I E W -

R E O F E N I N G 

D E C I S I O N 

For Claimant 

For Defendants 

This is a proceeding in review-reopening brought by Dewayne 
McHurrin, the claimant, against his employer, Lysne Construction, 
and the insurance carrier, Heme Insurance Company, to recover 
additional benefits under the Iowa Workers' Compensation Act on 
account of an injury he sustained on or about July 17, 1980. 
This matter came on for hearing before the undersigned at the 
Linn County Juvenile Court Facility in Cedar Rapids, Iowa on 
June 23, 1982. This record was considered fully submitted on 
that date. 

On July 30, 1980, defendants filed a first report of injury 
concerning the July 17, 1980 injury. On August 6, 1980 defen
dants filed a memorandum of agreement(Form 2A) indicating that 
the weekly rate for compensation benefits was $' 44.83. No final 
report has been filed. 

The record consists of the testimony of the claimant; 
claimant's exhibit 1, a June 4, 1981 letter from L. J. Flage, M.D. 
addressed to defendant carrier; claimant's exhibit 2, a February 
24, 1981 To Whom It May Concern letter from Dr. Flage; claimant's 
exhibits 3-6, Outpatient and Emergency Records signed by Dr. Flage; 
claimant's exhibit 7, records regarding claimant"s hospitalization 
from July 16, 1980 to July 22, 1980; ~laimant's exhibit 8, 
records regarding claimant's hospitalization from August 5, 1980 
to August 8, 1980; claimant's exhibit 9, office notes and 
attached admission sheet dated August 5, 1980; claimant's 
exhibit 10, duplication of portions of claimant's exhi°bits 7 and 
8 plus 2 x-ray reports regarding the right wrist and dated 
October 27, 1981 and February 27, 1981; claimant's exhibit 11, 
an August 27, 1980 report from Arnold E. Delbridge, M,D,; 
claimant's exhibit 12, a duplicate of claimant's exhibit l; 
claimant's exhibit 13, a February 4, 1981 letter from w. J, 
Robb, H.O.; claimant's exhibits 14-17, letters from Or. Delbridge 
and dated April 3, 1981, January 20, 1981, September 10, 1980 
and October 10, 1980; and defendants' exb.ibit 18, a February 17, 
1982 letter from Dr. Robb. 

ISSUES 

According to the pre-hearing order, the issues to be deter
mined are whether there is a causal relationship between the 
alleged injury and the disability and whether the claimant is 
entitled to benefits for healing period and permanent partial 
disability. At the time of the hearing, claimant also requested 
that he be awarded vocational rehabilitation benefits. 

RECITATION OF TBE EVIDENCE 

Claimant testified that as he was stripping forms for 
defendant employer on July 17, 1980, he was pushed from his 
scaffolding by a sheet of plywood that had been caught by the 
wind. He fell approximately 20 feet, landing on his right hand 
and right leg. 

According to records for claimant's hositalization from July 
16, 1980 to July 22, 1980, he received a cerebral concussion, an 
acute severe right frontal laceration 3 1/4 inches long and an 
acute fracture of the right wrist with marked comminution and 
angulation. X-rays of the chest, left knee and skull were 
negative. X-ray of the right wrist revealed "[a)cute comminuted 
transverse distal radial fracture, l cm. proximal to the wrist 
joint level, multiple fragments are impacted and angulated 
posteriorly about 40 degrees.• Claimant's laceration was 
repaired with Xylocaine after thorough debridement and trimming 
and was sewed in layers. Closed reduction under general anes
thesia was performed upon the right wrist and a short arm cast 
was applied. Claimant was discharged from the hospital with no 
restrictions or special instructioos other than to keep his 
wound clean and dry and to resume daily activity as tolerable. 
(Claimant's exhibit 7.) 

Records for claimant's August 5, 1980 through August 8, 1980 
hospitalization indicate that for ten days claimant experienced 
very accurate anatomical positioning of his fracture until he 
lifted something with his fingers resulting In loss of 10-12 
degrees of angulation and slippage of the fragmentation. 
Claimant underwent another closed reduction. A long arm cast 
incorporating the fingers was applied, Operative views revealed 
•correction of the recent posterior distal radial fracture 
angulation occurring since the previous post-reduction views 
dated July l, 1980" and that "(t]he main fragment is now near
anatomically reduced and the fragment representing the dorsal 
margin is only slightly displaced dorsally.• The laceration of 
the scalp was found to be 100\ improved and healing nicely. 
(Claimant's exhibit 8.J 

On October 2, 1980 L. John Plage, M.O., claimant's family 
physician, who was also his treating physician for this injury, 
removed claimant's cast and applied a splint. (Claimant's 
exhibit 4,J According to what appear to be Dr. Flage's office 
notes, claimant was advised to go without the splint, to soak 
the wrist and to exercise it using a sponge rubber ball. 
(Claimant's exhibit 9.) In A To Whom It Hay Concern letter 
dated February 24, 1981, Or, Flage advised that claimant had not 
been released to return to work as of that date and that he 
would be evaluating claimant's progress on February 28, 1981. 
(Claimant's exhibit 2.) An office note for February 27, 1981 
indicates that claimant was advised to start using his .,,1st 
mote to determine the extent of disability. On April 11, 1981, 
claimant was told to try to do some work with that wrist to see 
what difficulty he would experience. An estimate of 15\ dis
ability was recorded. The last office note, dated May 26, 1981, 
states in part: •.,.we are at a standstill, Has good range of 
motion of the wrist, states that he has pain all the time after 
he does any type of work with it. This may be true as there is 
a fracture line running in to [sic) the joint space.• Claimant's 
exhibit 9.) On June 4,1981, Dr. Flage advised defendant carrier 
that claimant's wrist had reached maximum recovery and that 
there was •a 17\ disability in the use of the wrist.• (Claimant's 
exhibit I.) 

w. J, Robb, M.O., evaluated claimant's ,.,,ist on February 2, 
1981 at the request of Dr. Flage. He received a history of the 
injury and course of treatment that essentially was consistent 
with the record. Dr. Robb set forth his objective findings and 
his impressions in a letter dated February 4, 1981 and addressed 
to Or. Flage: 

On examination he has 30° of dorsiflexion, 20° of 
palmar flexion and relatively normal radial and 
ulnar deviation. There is a mild soreness to 
palpation over the fracture site, The strength of 
grip is only moderately impaired. Forced flexlon
extension is moderately uncomfortable. 

A review of the x-rays accompanying the patient, 
those first of all of July 16, 1980, reveal a 
comminuted fracture of the distal radius with the 
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fragments, largely three, In malposltlon which 
following the manipulation and closed reduction, 
reduced nicely into good position and alignment. 
This was maintained thoughout his post-manipulative 
course on reviewing the x-rays. 

On reviewing the x-rays of October 27, 1980 , the 
fracture again has retained good position, shows 
excellent healing without any radial deformity. 
The fracture, however, was Into the articular 
sur face and as a result and the comminution of the 
fragments, a longer healing period Is required to 
regain good strength. 

Comment: I think the manipulation and closed 
reduction reduced the fragments into e xcellent 
position and could not have been better under any 
other circumstance than what was achieved. 

There are substantial soft tissue residuals due to 
the period of immobilization and the period of time 
it takes to restore normal muscular power and 
strength in the wrist which r think he will achieve 
within the next si x months. Therefore, he Is still 
healing and will acquire better grip, better 
strength and better function. 

Since the fracture was into the articular surface 
of the wrist, I anticipate that he may have some 
moderate residuals or permanent impairment of 
func t ion of the right wrist compared to the normal 
wrist: however, I feel he should be given a period 
of four to six months of use and work before an 
assessment of this is made. I, therefore, sug
gested that he report back in about three or four 
months in followup for final x-ray and determine 
what his permanent impairment will be. 

I have encouraged him to return to as normal 
activity as he can and use the wrist for all types 
of activity. It will not Jeopardize his result. 
It might strengthen the wrist. (Claimant's Exhibit 
13. ) 

Claimant did not recall whether Or. Robb advised him to 
return to work.at that time. Claimant returned to or. Robb for 
evaluat ion at the request of the defendants. In a letter 
addressed to defense counsel and dated February 17, 1982, Dr. Robb 
states: 

Dewayne McMurrin was rechecked In my office on 
February 16, 1982, for further evaluation of 
impairment of function of his right wr ist as 
anticipated in the future. 

Hr. McHurrin advises me that he has a little 
soreness along the side of the wrist periodically 
or if he pushes down hard. Basically, he is 
carrying out all activities or had been until he 
was laid off his construction job. 

On examination today there Is no swelling in the 
right wrist joint. He has a full range of motion 
without restriction. No particular tenderness 
elicited to palpation. 

X-ray examination reveals a healed fracture of the 
radial styloid. There 1s an area of roughness or 
irregularity on the articular surface of the radius 
which relates to the old fractu:e. The joint space 
remains well preserved. 

Diagnosis: HEALED FRACTURE, RIGHT PAOIUS 

Prognosis: I anticipate this patient may develop 
some traumatic arthritis of the right wrist In the 
years to come which would be accompanied by some 
restriction in his range of motion. He will carry 
a 10 percent permanent impairment of function of 
the right wrist as a result of the injury incurred. 
(Defendant's exhibit 18.) 

Claimant was also seen by Arnold£. Delbridge, M.O. on 
August 27, 1980 for clicking in and giving out of the left knee. 
(Claimant's exhibit 11.) An arthrogram was conducted and 
revealed a torn meniscus. (Claimant's exhibit 16.) Claimant 
underwent an arthroscopy and medial meniscectomy on October 17, 
1980. Ae of December 31, 1980, or. Delbridge estimated that the 
claimant would be able to return to work on February l, 1981. 
(Claimant's exhibit 15.) or. Delbridge opined that claimant's 
knee problem was related to his July 17, 1980 work Injury by 
history. (Claimant's exhibit 17.) or. Delbridge last examined 
the claimant on March 31, 1981, at which time he found that the 
claimant had good range of knee motion with pain on the medial 
side and a little clicking under the patella. He assessed 
claimant's Impairment at 121 of the lower extremity which 
converts to 51 of the body as a whole. (Claimant's exhibit 14 .) 

Claimant testified that he began looking for work In the 
construction field a week or two weeks after Or. Flage's Hay 26, 
1981 examination. Claimant related that the applications he 
filled out asked for mention of prior Injuries. While claimant 
implied that he was unsuccessful in securing employment because 
of the July 1980 injury, he acknowledged he was not so advised 
from any source and that he was not a qualified iron worker or 
member of either the masons' or carpenters' unions. He applied 
for unemployment benefits around that time period. 

Claimant performed seasonal carpentry work on a part-time 
basis (20 hours per week) during the months of August and 
September in 1981. He reported that he found it difficult to 
use his right wrist on a steady basis, such as when hammering. 
He also found climbing to be a problem because his right knee 
was weaker. At the time of the hearing claimant had been 
winterizing homes for two weeks as part of •operation threshold,• 

a job he had secured through the CETA program. Claimant re
ported that the work consisted of ca rpentry work inside and 
outside homes. Be found the work to be easier than construction 
jobs. Claimant reported that his wrist had not bothered him too 
much e xcept from using the caul king gun. Be e xper ienced no 
problem with his knee in doing such work other than noticing the 
right knee tires if he is on it all day. Claimant did not 
anticipate that the job was permanent. 

It was claimant's bel i ef that he would not be able to lift 
as required in jobs he performed prior to the July 1980 injury 
beca use his wr ist aches too much. He expressed concern about 
being a safety hazard because his knee might give out if he were 
to attempt heavy work. Be added that his wrist and knee pro
blems have limited his participation In playing ball and hiking 
wi t h his children. 

Thirty-four year old claimant expressed a desire to obta in 
further training. Be dropped out of high school before compl et
ing the ninth grade to seek employment. He thereafter acquired 
six months of mechanical tra ining in the youth corp. Be has not 
obtained a G.E.O. His empl oyment history consists of working 
road construction, stock managing for a grocery store, running 
presses and lathes in a factory, assembling pre-fab homes, 
pouring concrete, cement finishing and other forms of genera l 
construction tasks. Claimant ls an unski lled labore r . 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury on or about July 17, 1980 is the 
cause of the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Boiis, 236 Iowa 296, 18 N. W.2d 607 (19 45). A 
poss16ii1ty is insu icient; a probability is necessary. Burt v. 
John Deere waterloo Tractor Works, 247 Iowa 691, 73 N. W.2d 732 
(1956). The question of causal connection is essentially within 
the domain of e xpert testimony. Bradshaw v. Iowa Me thodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt v. John Deere Waterloo Tractor works, supra. 0 The opinion 
of e xperts need not be couched in definite, positive or un
equivocal language. • Sondag v. Ferris Hardware, 220 N.W.2d 903 
(Iowa 1974). However, the e xpert opinion may be accepted or 
rejected, in whole or in part, by the trier of fact. Sonda6 v. 
Ferris Hardware, supr a, page 907. Further, • the weight to e 
given to such an opinion is for the finder of fact, and t ha t may 
be affected by the completeness of the premise given t he e xpert 
and other surrounding circumstances. • Bodlsh v. Fischer Inc., 
supra. See also Musselman v . Central Telephone co., 261 Iowa 
352, 360, 154 N.W.2d 128 (1967). 

An injury is the producing cause; the disability, however, 
is the result, and it is the result which is compensated. 
Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N. W.2d 660 
(1961); Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 
(1943). 

Code Section 85.3 4 (2)(s), as amended in 1973, provides: 

The loss of both arms, or both hands, or both feet, 
or both legs, or both eyes, or any two thereof, 
caused by a single accident, shall equal five 
hundred weeks and shall be compensated as such, 
however, If said employee is permanently and 
totally disabled he may be entitled to benefits 
under subsection 3. 

rf an injury coming within the purview of Code Section 85.34 (2)(s) 
results in anything less than a permanent total disability, such 
loss shall be compensated as a scheduled disability using a 500 
week schedule. see Michael Sa lor v. Swift and Com an and 
Second Injury Fund, t B Report o t e In ustria 
Commissioner, page 282. 

Evidence considered in assessing the loss of use of a 
particular scheduled member may entail more than a medical 
rbtlng pursuant to standardized guides for evaluating permanant 
impairment. A claimant's testimony and demonstration of diffi
culties incurred In using the Injured member and medical evidence 
regarding general loss of use may be considered in determining 
the actual loss of use compensable. soukul v. Shores Co., 222 
rowa 272, 268 N.W. 598 (1963). Considerat on ls not given to 
what effect the scheduled loss has on claimant's earning capacity. 
The scheduled loss system created by the legislature is presumed 
to include compensa t ion for reduced capacity to labor and to 
earn. Schell X· Central Engineering Co., 232 Iowa 421, 4 N.W.2d 
339 (1942). 

Code section 85.70 provides: 

An employee who has sustained an injury resulting 
in permanent partial or permanent total dlsabilty, 
for which compensation Is payable under this 
chapter, ond who cannot return to goinful employ
ment because of such disability, shall upon appli
cation to and approval by the industrial commissioner 
by entitled to a t wenty-dollar weekly payment from 
the employer in addition to any o~her benefit 
payments, during each full week in which he is 
actively participating in a vocational rehabili
tation program recognized by the state board for 
vocational education. The Industrial commissioner's 
approval of such application for payment may be 
given only after a careful evaluation of available 
facts, and after consultation with the employer or 
the employer's representative. Judicial review of 
the decision of the industrial commissioner may be 
obtained In accordance with the terms of the Iowa 
administrative procedure Act and in section 86.26 . 
Such additional benefit ppyment shall ~ paid for a 
period not to exceed thirteen consecutive weeks 
except that the Industrial commissioner may extend 
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the period of payment not to exceed an additional 
thirteen weeks if the curcumstances indicate that a 
continuation of training will in fact accomplish 
rehab 11 i tat ion. 

Pursuant to I.C.R. 500 4.1(8) an application for vocational 
rehabilitation benefits is a contested case proceeding. I.C.R. 500-4.6 
provides in relevant part: 

A petition or application must be delivered or 
filed with the original notice unless original 
notice Form 100 or Form IOOA of the industrial 
commissioner's office is used. 

The original notice Form 100 or Form 100A shall 
provide for the data required in section 17A.12(2) 
and shall contain factors relevant to the contested 
case proceedings listed in 4.1. The Form 100 is to 
be used for all contested case proceedings except 
as indicated in this rule. The Form lOOA is to be 
used for the contested case proceedings provided 
for in 4.1(8) ••• 

ANALYSIS 

With regard to the issue of causal connection, the record 
supports finding that claimant's alleged disability to his wrist 
and knee is causally related to his work inJury in July of 1980. 
Dr. Delbridge's failure to specify the history upon which he was 
relying when he causally related claimant's knee problem to a 
July 1980 work injury is remedied by reading the record as a 
whole. Claimant's description of the injury at the time of 
admission to the hospital(that he fell on his right hand and 
leg) and the lack of evidence regarding any prior knee condition 
or subsequent knee injury justify finding causal connection 
between the work inJury and the knee disability. There did not 
appear to be any dispute between the parties with regard to the 
causal relationship between the work injury and wrist disability. 
(The need for the second reduction and any enusing disability 
would fall within the analysis set forth in DeShaw vs. Energy 
Manufacturing Company, 192 N.W.2d 777 [Iowa 1971] .) 

The focus of direct examination appeared to be on establish
ing claimant's degree of industrial disability. Bowever, 
claimant bas not sustained an injury to the body as a whole, but 
rather to t wo scheduled members. Claimant's head injury did not 
result in any permanent impairment. Thus, claimant ls entitled 
to compensation pursuant to Code section 85.34(2)(s). As 
indicated above, the industrial commissioner awards compensation 
pursuant to such section based on functional loss, not industrial 
disability. To date, agency decisions following such interpre
tation have converted the losses of both members to body as a 
whole impairment ratings which are then combined, using an 
appropriate guideline for a final functional body as a whole 
rating that, in turn, is multiplied by the 500 week schedule. 
Current agency thinking is that the average of the functional 
losses to the members should be multiplied by the 500 week 
schedule. 

In the present case none of the doctors specify what guide 
or manual, if any, they are using in assessing the impairment 
ratings. Neither Dr. Flage nor Dr. Robb limit their impairment 
in terms of the hand or arm but rather address the wrist. The 
industrial commissioner has held that loss of use of a wrist is 
loss of use of a hand. Charles E. Elam v. Midland Manufactur
ing and Fireman's Fund Insurance Company, Appeal Decision filed 
December 28, 1981. However, claimant's fracture was to the 
distal radial, l cm. proximal to the wrist joint level. Under 
the circumstances of this case, claimant's loss will be assessed 
at 151 of the arm, taking into consideration the ratings of both 
Dr. Flage and Dr. Robb, the relatively good objective findings, 
claimant's present complaints and what he actually has been able 
to do since he recovered. Reference to the possibility that 
claimant will suffer arthritic changes in the future is not a 
proper factor to be considered in assessing his present dis
ability. 

Hence under the formula used to date, claimant would be 
entitled to seventy weeks of permanent partial disability. (151 
impairment of the arm converts to 9\ impairment of the body as a 
whole; 12\ impairment of the knee converts to 51 impairment of 
the body as a whole; using the combined value chart of the AMA 
Guides, claimant's combined impairment to the body as a whole is 
141.) Under the formula being considered, claimant would be 
entitled to 67.5 weeks of permanent partial disability. (151 + 
121 • 27\; 1/2 of 27\: 13.5\.) Existing agency case law will 
be applied in this case. 

Claimant suffered no scarring as a result of the frontal 
laceration that would affect his work as an unskilled laborer. 
Accordingly, he is not entitled to benefits under Code section 
85.34(2)(t). 

With regard to the issue of healing period, claimant did not 
return to work until Dr. Flage indicated he should do so at the 
time of the May 26, 1981 office visit. rt was on that date that 
Dr. Flage determined the claimant had reached maximum recovery 
ano so informed defendant carrier. The fact that Dr. Robb 
recommended the claimant resume normal activity after he ex
amined the claimant's wrist on February 2, 1981 is not con
trolling on the issue of the duration of healing period. In his 
letter to Dr. Plage following such evaluation, Dr. Robb acknow
ledged that claimant was still healing and probably would 
continue to do so for 4-6 months longer because of the nature of 
the fracture. (The recovery period for knee surgery on October 
17, 1980 lasted until February 1, 1981.) Likewise, Dr. Flage's 
earlier reco'!llDendations that claimant use his wrist more do not 
amount to stating that claimant had reached maximum recovery or 
could return to work substantially similar to that performed on 
the date of injury. 

While claimant's request for vocational rehabilitation 
benefits appears to have some merit at this juncture because he 
has sustained an injury resulting in permanent partial disability 
and has been experiencing difficulty returning to steady gainful 

employment, claimant did not comply with the intent of the 
statute or rule, cited above, by first adding such request as an 
issue at the beginning of the hearing. Claimant should file 
such request using the Form 1008. (The Form 100A was recently 
revised to exclude application for vocational rehabilitation 
benefits. The Form 1008 is now the proper application for such 
benefits.) Defendants are encouraged to resolve this matter 
with the claimant. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

WHEREFORE, for all the foregoing reasons, the undersigned 
hereby makes the following findings of fact and conclusions of 
law: 

FINDING 1. Claimant fell from a scaffolding on or about July 
17, 1980 in the course of performing his employment duties and 
landed on his right hand and right leg. Claimant sustained a 
cerebral concussion, an acute frontal laceration and an acute 
comminuted transverse distal radial fracture, l cm. proximal to 
the wrist joint level. 

FINDING 2. Closed reduction upon the wrist was performed the 
day after the injury and repeated a couple weeks later when 
claimant suffered loss of angulation and slippage of fragmen
tation upon lifting something with his fingers. 

FINDING 3. Claimant's treating physician for the wrist rated 
claimant's loss of use of the wrist at 171; the evaluating 
physican rated such loss at 101. 

FINDING 4. As a result of the work injury, claimant suffered a 
torn right meniscus, for which he underwent an arthroscopy and 
medial meniscectomy on October 17, 1980. 

FINDING 5. Claimant's treating physican for the knee rated 
claimant's loss of use of the lower extremity at 121. 

• 

FINDING 6. Recent medical objective findings with regard to the 
wrist indicate claimant has full range of motion without restric
tion and no particular tenderness upon palpation. 

FINDING 7. Claimant experiences difficulty using his wrist on a 
steady basis, such as when hammering, and notices that his right 
knee is weaker upon climbing or prolonged standing. 

FINDING 8. Claimant's impairment to the upper extremity is 
rated at 15~ which converts to a 91 body as a whole rating; 
claimant's impairment to the lower extremity is rated at 12\ 
which converts to a 51 body as a whole rating; the combined 
value of both losses is assessed at 141 of the body as a whole. 

FINDING 9. Claimant sustained no permanent partial disability 
as a result of the head injuries. 

CONCLOSION A. Claimant sustained his burden of proving that as 
a result of the work injury he suffered 151 loss of use of his 
arm and 121 loss of use of his leg. 

CONCLUSION 8. Pursuant to Code section 85.34 (2)(s) claimant is 
entitled to 70 weeks of permanent partial disability. 

FINDING 10. Claimant sustained no scarring that would affect 
his work as an unskilled laborer. 

CONCLUSION C. Claimant is not entitled to benefits pursuant to 
Code section 85.34(2)(t). 

FINDING 11. Claimant reached maximum recovery following knee 
surgery on February 1, 1981; claimant reached maximum recovery 
with respect to his wrist as of May 26, 1981. 

FINDING 12. As of May 26, 1981, claimant had not returned to 
work nor was he medically capable of returning to employment 
substantially similar to the employment in which claimant was 
engaged at the time of injury. 

CONCLUSION D. Pursuant to Code section 85.34(1), claimant is 
entitled to healing period benefits from the date of injury to 
May 26, 1981. 

ORDER 

THEREFORE, it is ordered that the defendants pay the claimant 
seventy weeks of permanent partial disability at the rate of one 
hundred fourty-four and 83/100 dollars ($144.83) per week. 
Pursuant to Code section 85.34(2), permanent partial disability 
benefits shall begin as of May 26, 1981. 

Defendants are ordered to pay the claimant healing period 
benefits from the date of injury through May 25, 1981 at the 
rate of one hundred fourty-four and 83/100 dollars ($144.83) per 
week. 

Compensation that has accrued to date shall be paid in a 
lump sum. 

Credit is to be given to defendants for the amount of 
compensation previously paid by them for this injury. 

Defendants are further ordered to pay unto the claimant the 
following medical expenses: 

Dr. Robb (mileage - 80 miles round trip) 
2-2-81 80 X $.20 • $16.00 

2-16-82 80 X $.22 • $17.60 

Costs of the proceeding are taxed to the defendants. See 
Industrial Commissioner's Rule 500-4.33. 

Interest shall run in accordance with Code section 85.30. 

A final report shall be filed by the defendants when this 
award is paid. 

p 

E 
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Signed and filed thle 2bth day of July, 1982. 

NO Appeal 0:£ M. JACKWIG 
DEPUTY INDUSTRIAL COMHlSSlONER 

BEFORE THE IOWA INDUSTRIAL COHHISSIONER 

ANDREW J. 110011£, 

Claimant, 

VB, 

CECO COIIPORATION, 

Employer, 

File No . 609316 

APPEAL 

and 

COIIHERCIAL UNION ASSURANCE 
COHPANY, 

Jneurance Carrier, 
Defendant•. 

D E C 

STATEMENT OF THE CASE 

S I O N 

Claimant appeals from a propoaed review-reopening decision 
filed l!ay 24, 1982 wherein claimant was awarded temporary total 
diaablllty benefits from July 12, 1979 until his return to vork 
In December of 1979 and during hla hoapltallzation In July of 
1980. Claimant's notice of appeal waa filed June 10, 1982. 

The record on appeal consist• of the hearing transcript 
which contains tho teatlmony of claimant, Richardo. Smith, and 
Roberta l\oorer claimant's exhibit 1 (medical reports), defendants" 
exhibits A through o (exhibit A being a letter from Michael 
Stein, H.o., to a. A. TePoorten, o,o., and e•hlbl•• a, C ~ D 
being !ilms taken Juno 9 to June 12, 198011 claimant'• answers 
to lnterrogatorlear claimant'• deposition taken November 6, 
19801 the depoeltlon ol a. A. TePoorten, o,o. 1 the deposition of 
Joshua D. ilmnlman, D.o., the deposition ol G, Charle• Roland, H.D.1 
the depoaltlon of David En9elbrecht1 the depoeltlon o f Joe 
Skeens, and •he brtote and II lings ot all partlee on appeal. 
Claimant filed an appellate brief In thla proceeding, Oelendants' 
application tor extenalon ot time In which to file a reply 
brief, filed November S, 1982, wae denied in a November 8, 1982 
ruling. 

ISSUtS 

The issue• on appeal are aa !ollowa r 

l) Whnthor the deputy Ignored tho credible medical evidence 
aa prea~nted by Ore. TePoorton and McClain that clal""'nt was 
permanently Impaired by hla work related Injury. 

2) Whether tho deputy abused her discretion In hor review ot 
the film evldenc~ preaented. 

l) Whether tho deputy abused her discretion by overeetimatlng 
claimant'• lnconsletonclea and lack of candor during tho review
reopening hearing 

REVIEW OF THt tVlDENCE 

The record oatabllahoa that at the tlmn ot the r~vlow-reopenlnq 
hearing tho parties stipulated the applicable workora' compensa
tion rate In the event of an award to bo $247.42 per week . 
(Tronacr lpt, p, 3) 

Claimant, who Is married and tho father ot one child, was JI 
years old at tho timo oC tho reviow-reoix,nlng honr ing. 110 la a 
high school qraduato and haa had approximately a yoar and a halt 
ol liberal arts coureoe at Arna 11 Community College, Claimant's 
work oxperloncc haa bt,en primarily In the aroo of carpontry, but 
oleo lncludna brlot parloda of janltori11l work and wt•ldlng . 
Claimant waa a mombor ot a local carpontry union durlnq the tour 
years precoedlng hie Injury, and had boon working on commercial 
construction projects which entailed eubatantial amounts ot 
heavy vork aa well ae some Clnieh and trim work . 110 stated that 
he hod worked out of his home aa an antiqu~ furniture retlniahor 
during tho two year period preceedlnq the hcarlnq. (Tr., pp. 4-7) 

On July 11, 1979, whlln employed by Ceco Corporation, 
claimant au!forod an injury to hlo back Ho hod bean bulldlng a 
"beam bottom tower• which consisted o! aoventy five pound rolled 
stool sections and tour by slxoa which wero twonty feet ln 
length and wnlqhod Crom fifty to one hundred pounds apiece. 
Claimant eatlmatnd tho total weight of the tovor to be 700 
pounds. Dun to a mlotako In tho blueprint the tower had to bo 
moved one and ono~hulf Coot With tho help ot two co•workera, 
claimant ottomptnd to elide tho tower Into lta cor,~ct poaltlon. 

He teatlfied that during this process he felt a snap in hie back. 
Claimant then vent to lunch, but upon returning to work began to 
auffer great pain in the lover and ■iddle section• of his bac~ 
causing hi• to be unable to walk. (Tr., pp. 7-9) 

In the afternoon, on July 11, 1979, clai■ant vaa taken to 
aee 8. A. TePoorten, D,O., vho Is a professor of osteopathic 
■anlpulatlve ■ed1clne. or. TePoorten attempted to ■anipulate 
claimant's back, but vhen he vas unable to successfully do so he 
had clalaant hospitalized under the care of Ora, HcClaln and 
Rosenfeld. Claimant testified that he spent several weeks in 
oea Hoines General Hoapital, and vaa treated vith traction and 
0<,merol. (Tr., pp. 9-11) 

In a Hay 4, 1981 letter to Clark Holmes (attorney for 
claimant) David B, HcClain, o.o., discussed hll July 1979 
diagnosis of clai■ant and provided an opinion aa to clal■ant'a 
physical impairaent: 

Orthopaed ic evaluation vaa initially carried out 
on July 18, 1979, 1n Dea "oines General Hospital, 
vlth chlef complaints o! lov back pain. 

.... 
Orthopaedic exa■lnatlon of the low back revealed 

para aplnal muacle apaems present, being greater on 
the left. Straight leg raising algne were positive, 
bilaterally. He had great difficulty in trying to 
perform the function o! standing on the toes and 
heels, bilaterally. An t.~.G, obtained on July 19, 
1979 waa reported aa being within normal ll■its. A 
lumbar ayelogrsm of July 20, 1979 showed no evidence 
of grona tilling defects. He was treated on a 
conservative supportive basis. He waa released 
trom Des llolnes General Hospital on July 23 of 
1979, with a tinal diagnosis of herniated lW11bar 
disc. 

l do not feel he la a fuaion candidate at this 
time. All other avenue• of treat11ents should be 
exhauatcd bolore that being entertained . He 1s to 
return to my of!lce in six weeks tor re-o•a•ination . 

It is my opinion he ha• suatalned a permanent 
partial Impairment to the body as a whole 1n the 
amount of twenty-five percent, as a result o! the 
traurra. (Claimant's Exhibit I) 

Following hla roleaso from ooa Hoines General Hospital in 
August of 1979 claimant continued to see Or. TePoorten on a 
fairly frequent basis. Claimant vaa seen on July 251 August l, 
9, and 221 September 9 and 271 OCtober 151 November 151 and 
December 6 and 20, 1979. Dr TePoorten characterized claimant"s 
symptomo oa fluctuating durlnq this period. The doctor understood 
that claimant waa doing light work during this time and belleved 
he was doing odd jobs in cement. In 1980 the physician saw 
claimant on January 7 and 231 February 18 and 291 and l!arch ll 
and 27. On thla lotter visit claimant complained of left 
perlformia contracturc and pain In the left low back. The next 
yoor ho vaa seen on Morch 10, September 4, and OCtober 14. 
(TePoorton Deposition, pp. 23-25) 

In a March 16, 1981 letter to William Scheele (attorney !or 
defendants) o,. TePoorten wrote, 

On 10 March 1981 I requeatod Kr . Moore to come 
to my o(flcu tor evaluation and examination for his 
proaent physical status 

.... 
His chlftt complaints, as of today, are occipital 

and frontal type headaches and lumbosacral myositlo 
with radiation oC pain Into the anterior aspect of 
tho right lowor extremity. 

Hr Hooro claims that he may lift a maximum 
v~iqht of 25 to 30 pounds without complaint in the 
lumboaacral area. cumbersome weights such aa a 4 x 
8 piece ot plywood, weighing about 45 pounds would 
bo sut(lclent to produce pain and strain to hie low 
back 

Hr Hoore waa rcqueoted to bend forward from the 
waist while standing, Hia fingers ccwld approximate 
th,• tloor 4 or 5 Inches 'short of rPaching the Ooor 
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with the knees straight . This position produced 
headaches, a strain of the hamstrings and lumbosacral 
pain. 

Hr . Moore claims that climbing up or down stairs 
aggravates his low back pain. Hr. Moore claims he 
can squat down on the backs of his heels without 
pain or distress but upon arising from the squatting 
position he complains of pain down the right leg 
and headaches. 

The weight of his body, not under workload, 
produces low back pain and headaches 

Hr . Moore claims that a ma ximum of five hours, 
performing minor lif t ing duties, wastes his energy 
levels, requiring him t o rest. Hr . Moore claims 
there is no pain while sitting down but frontal 
type headaches occur after motions mentioned above. 

It is my professional opinion that Hr. Moore is 
not capable of performing the duties of a carpenter 
- neither finish or rough-out carpentry for which 
he has been trained. (Cl. Ex. 1) 

Claimant testified that he saw Joshua Kimelman, M.D., in 
irch of 1980, and again on April 15, 1980 at which time he was 
lassified a s disabled. Claimant was eventually hospitalized in 
Jly of 1980 in an effort to break a drug dependence which had 
!en acquired during his initial stay in the hospital following 
ls injury. At the time of his deposition, claimant had the 
>llowing exchange wi th defendants' counsel concerning the 
!riod between the April 15, 1980 visit with or. Kimelman and 
Jly of 1?80: 

o. At t he time he disabled you what did he tell 
you not to do or that you couldn't do? 

A. Be told me he didn't want me to do any lifting 
of any k ind at all. That was basically it, just no 
lifting or pulling. 

Q. At that time did you feel that you could do 
any? 

A. No. 

Q. You went back in the hospital then in July? 

A. No, it was the last part of -- I think it was 
right around the first of August, to be real 
truthful with you. 

Q. That you went in? 

A. Yes. 

Q. Between April and July what did you do? 

A. Nothing except for sleep and be on my back 
quite a bi t . 

Q. Dur ing that period of time could you do any 
hf ting? 

A. No. If I am on my feet for a long period of 
time , it just wears me completely out. Hy legs 
start hurting and throbbing and my lower back just 
puffs way up 

Q. You couldn't have done any climbing at that 
time? 

A No. 

o. Any lifting? 

A. No. 

Q. Did you feel that you could lift anything 
during that period of time, say, for example, did 
you even go grocery shopping or anything like that, 
lift a bag of groceries? 

A. No. 

Q. So you certainly couldn't have lifted a sheet 
of plywood or anything? 

A. No, no way. 

Q. Again, I am talk ing about that period of time 
before you entered the hospital. I am just trying 
to establish what your condition was. 

A. Yeah. 

O. Did the doctor set any weight limits on you 
during that period of time? 

A . No. 

o. In your mind, even though you are not supposed 
to be lifting anything -- around the house you 
would pick up a book or some things like that -- do 
you have any idea in you own mind any weight limits 
you could have had at that time? 

A. Twenty-five pounds. 

o. Could you do any bending or stooping? 

A. No, I had to have my wife help me dress. 

Q. You couldn't bend over and tie your shoes or 
anything? 

A. I couldn't hardly ever get up out of bed period. 
It was pretty bad. 

Q. Does that pretty much describe your condition 
then between April and August when you went into 
the hospital? 

A. Yeah 

Q. Then can you tell me what happened just prior 
to going in the hospital that made your condition 
apparently worse? 

A. Hy condition didn't get any better. It wasn't 
worse, it just didn't get any better. Like I said, 
I had become stagnant and Doctor Kimelman felt if I 
was to go through the pain clinic it would help me 
as far as my drugs because I was having psychological 
problems, stress problems and this type of thing 
that was going on; no money coming in or anything 
like that. I just went to Northwest Hospital and 
went through the pain clinic. At that time they 
took me off the codeine and put me on Hotran, which 
is a nonaddictive drug. They gave me some exercises 
and gave me a limit then of what I should lift. 

Q. What was that limit t hen? 

A It was 25 pounds. They told me at that time 
they didn't want me to do any lifting of any kind 
or any pulling of any kind Of course, by that 
time my back was so weak I couldn't anyway. 

Q. So before going in there you had abided by 
Doctor Kimelman's orders and pretty much stayed in 
the house? 

A. Right 

Q. You hadn't done any work at all, whether it was 
paid or unpaid? 

A. Nothing 

( Moore Oep., pp. 17-20) 

During the same deposition, claimant was later again questioned 
as to his physical limitations, especially between April 1980 
and August 1980: 

A. Well, my condition was worse from April of '80 
until August when I was in the hospital, then it 
got better once I got out of the hosp1tal. 

0 You feel it was worse. Let's use that period 
of time. 

A, From August until now? 

Q. No, from April until August during what you 
considered to be the worst t1me that you had. 
Let's use that period of time. I will ask you some 
questions about some different things that you 
might do and you tell me whether you could have 
done that during that period of time, all right? 

A. Okay. 

Q. Let's start with could you walk stairs comfortably? 

A. I still can't walk stairs comfortably. 

Q. Its hurts you to lift°one leg up? 

A. And pull my weight up with the other, yeah. 

Q. How about lifting one leg up and standing on 
one foot? 

A. That is pretty hard. 

Q. It causes you discomfort? 

A. Yeah 

Q. I realize maybe ou didn ' t do any of this , but 
do you feel you could have carried anything, say 
something in each hand? Would it be easier to carry 
it in one hand, or would you have to use t wo hands? 

A. I definitely couldn't in one because that 
offsets me As far as two, it is kind of hard 
because of the pain that I have. 

Q. Anything that would cause you to bend over? 

A. It would cause offset. 

Q. And that causes problems? 

A. Yeah. 

O How about reaching, stretching with your arms 
over your head or reaching for something above you? 

A. That is part of my therapy, to extend my arms 
and grip them to get the blood circulating in your 
arms 

Q. What about stretching above your head? 

• 
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A. That's one thing I do. See, I lay on my back 
and lift my arm up like that and tense it up to 
where it is shaking. 

Q. How about from a standing position? Do you 
think you could do that? 

A. I could do it, but not to the extent when I was 
laying down. 

Q. You couldn ' t hold that position as long? Is 
that what you are telling me? 

A. Right. 

Q, You mentioned you had trouble dressing and 
things. Could you bend at all from your waist with 
your legs straight? In other words, like a toe 
touch rather than bending down with your knees 
bent? 

A. I couldn't touch my toes at all. 

Q. How far can you come or could you come during 
that period of time? 

A. When I got out of the hospital they measured it 
about three inches from my toe, and that was my 
best time because I had been on bed rest for t wo 
weeks. Now I would say that I can come within 
eight to six inches from them. 

Q. Between April and August how close could you 
come? 

A. I couldn't. Between April and August was 
pretty bad. It was Just about as bad as before. I 
just couldn't get out of bed and bend over. Hy 
wife had to help me dress. (Moore Oep., pp . 28-30) 

In a February S, 1981 letter to Clark Holmes, or. Kimelman 
wrote: "In addition to the enclosed reports, I believe in view 
of the duration of Hr. Moore's symptoms, continued low back pain 
with continued loss of range of motion and spasms, and x-ray 
changes, that his permanent impairment, the loss of function to 
the whole body represents 10\." (Cl. Ex. 1) 

Peter Wirtz, Ho., saw claimant on September 26, 1979 at 
which time he found no neurological involvement, but tight 
hamstrings. X-rays revealed an enlarged LS transverse process 
and narrowing of the LS-Sl disc space. or. Wirtz made a diagnosis 
of chronic musculoskeletal strain secondary to disc degeneration. 
The doctor believed that claimant was unable to work prior to 
September 26, 1979: however, or. Wirtz thought claimant could do 
light duty. He wrote in the letter dated February 26, 1981: 

I have felt that the work related injury on July 11 
had aggravated a pre-existing problem which would 
be the degeneration and the congenital anomaly of 
the LS transverse process . It was my further 
feeling that he should return to light duty a short 
time after that examination to keep him physically 
active and near his work area. (Cl. Ex. 1) 

or. Wirtz expressed the opinion that claimant had disc degenera
tion which when symptomatic would restrict claimant's lifting, 
standing, and walking ability. The surgeon, at the time of his 
last examination on November 1, 1979, found no herniation, no 
neurological involvement, and no permanent partial disability. 
( Cl. Ex. 1) 

G. Charles Roland, H.D. , board certified orthopedic surgeon, 
who had reviewed copies of previous medical records, saw claimant 
on December 23, 1981 with complaints of aching and stiffness 
worsened with coughing, sneezing, sitting in a straight chair, 
sitting in a soft chair, and bending forward. Claimant said he 
was able to do light duty but not his work as a carpenter . The 
doctor found claimant's symptoms and history consistent with his 
injury. On physical examination claimant's straight leg raising 
was "80 over 80," basically normal, as was his neurological 
evaluation . Reflexes were normal at the knees and hypoactive at 
the ankles. There was no decrease in sensation . Motion of the 
lumbar spine was eighty degrees flexion, twenty degrees forward 
extension, twenty degrees left lateral bending, and twenty-five 
degrees right lateral bending. or. Roland characterized claimant's 
condit on as a strain or irritation of a disc in the low back. 
The surgeon rated claimant using the AMA Guides at two percent 
of the body as a whole. (Roland Dep . , pp 3-7) 

At the review-reopening hearing claimant admitted to putting 
some siding on his garage and assisting a neighbor on a garage 
roofing job in July of 1980. He insisted, however, that he was 
merely participating in a supervisory capacity and that he was 
assisted in whatever light lifting he had to do. (Tr., pp 36-
39) Richard D. Smith, a friend of claimant who helped with the 
roofing job, testified that while he had no roofing skills, he 
did "all the work." (Tr., pp 57-58) 

Movies taken from June 9 through June 12, 1980 show claimant 
measuring, hammering, caulking or gluing, sawing, planing, 
lifting and turning plywood sheets, rolling up cable, catching 
equipment dropped to him, cutting shingles, and hoisting shingles. 
Claimant is shown bending, twisting, stepping up, reaching 
backward and overhead, lifting, stretching, pulling, applying 
pressure, and squatting . Claimant appeared to bend easily at 
the waist and at the knees and to have good mobility in his 
shoulders . He was able to raise slowly as he caulked . Some 
film shows a number of persons by claimant's garage. Although 
there seems to be plenty of help, claimant is shown taking an 
active part rather than directing others who provided minimal 
assistance . (Def . Ex. B, C, D) 

Joe Skeens, who was a private investigator in June of 1980 
testified to taking films of claimant . He responded •yes• to 
the question of whether or not they were a fair and accurate 

representation of claimant's activities. Be recalled that on 
June 9, 1980 seven rolls of film or twenty-one minutes were 
taken during a surveillance period of one hour and forty-five 
minutes: on June 10, 1980 four rolls of film or twelve minutes 
were taken in a t wo hour and fifteen minute period; on June 11 
five rolls or fifteen minutes of film were taken during less 
than one hour, and that on June 12 t wo rolls of film or six 
minutes were taken during one and one-quarter hours. Skeens 
denied seeing claimant act as if he had back pain, trouble 
walking , limp, appear to complain, stumble, or evidence limited 
motion. He acknowledged there were periods of time when claimant 
disappeared from view and the investigators did not know what he 
was doing which accounted for perhaps ten percent of the time of 
their observation. (Skeens Dep., pp. 2-7) 

David Engelbrecht accompanied Skeens in the investigation of 
claimant. He testified that after reading a file on claimant, 
he went out to identify claimant so that he could be placed 
under surve i llance which was done through ownership of a car. 
He said that he returned to claimant's house the followi ng day 
and saw claimant and others working on claimant's garage instal
ling plywood. Engelbrecht asserted that claimant was carrying 
and manipulating full sheets of plywood. The next day he 
recalled seeing claimant lifting shingles , stooping to install 
shingles, and jumping back and forth across an electrical wire. 
He observed no problems with claimant's gait: no difficulty 
stooping, bending, or lifting: and no indication of pain such as 
rubbing or grimac i ng. He claimed that claimant was doing the 
work rather than directing it. Deponent stated that the pictures 
taken of claimant were representative. (Engelbrecht Oep., pp. 2-11) 

At the review-reopening hearing claimant asserted that 
inconsistencies between his ans wers at that time, and those 
given during his November 6, 1980 deposition was because his 
memory was being affected by codeine at the time of the deposi
tion was taken. 

or. TePoorten viewed films of claimant taken on June 9 and 
June 10. The doctor responded "no" when he was asked if he saw 
limitation on claimant's ability to stretch and to bend from the 
waist or to lift. He observed that while claimant can bend 
easily to the left, he bends less easily to the right because of 
the contracture on the left. He also noted that stapling was 
done wi th knees bent which he said was indicative of a lumbosacral 
strain pattern. The doctor said that the work claimant was 
doing in June of 1980 could cause an acute lumbosacral strain if 
it were continued. While he said it was possible that the work 
could aggravate claimant's condition, he stated that it did not 
look as though it had because after stapling claimant was able 
to stand without psoas spasm. Although the doctor said claimant 
could now do the type of work seen in the film, he was unable to 
say he could have done it since June of 1980 as it was his 
under~tonding cl~imant had thcoo acute epi~odes for which he was 
treated by Or. McClain. (Te Poor ten oep., pp. 30-341 

or. Roland saw films of claimant and agreed there was 
nothing in the films to show limitation of motion; the symptoms 
of which claimant complained when he examined him: the disc 
injury: difficulty with gait; inability to bend, stoop or lift: 
and incompleteness of healing period. The doctor anticipated 
that if claimant had an abnormal back and was able to do the 
things shown in the film, he "would expect him to not be able to 
do much of anything the following day.• The doctor expressed 
the feeling that claimant "had a completely normal back on those 
days that we had seen him at work and that his initial episode 
was more likely a strain type of problem.• or. Roland said that 
"(i)f you have a patient wi th any type of even moderately 
symptomatic disc inJury repetitive bending, working, bending 
over and using a staple gun on a roof with no apparent limitation 
of motion or apprehension would not go along with that problem, 
at least that problem with any degree of discomfort.• (Roland 
oep., pp. 13-17) 

or. Kimelman also v1<•wed the films of claimant and asked to 
withdraw his 10 percent Impairment rating until he could re
examine claimant. (Kimelman Oep., p. 15) 

In early December 1979 claimant was employed by Bestway 
Construction where he did light duty trim and finish work until 
he left his job in mid January 1980. Claimant stated that the 
pain in his back was too great and continued to get worse before 
he quit. At another point, claimant made reference to being 
"layed off" from Bestway. (Moore oep., pp. 14-16) 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the inJury of July 11, 1979 is causally 
related to the disability on which he now bases his claim 
Bodish v. l'ischer, Inc . , 257 Iowa 516, 133 N W.2d 867 (1965) 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W 2d 607 (1945). A 
possibility is insufficient: a probability is necessary. Burt v. 
John Deere Waterloo Tractor works, 247 Iowa 691, 73 N.W.2d 732 
(1955). The question of causal connection is essentially within 
the domain of expert testimony Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W 2d 167 (l960) 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N W.2d 732 The opinion of experts need 
notbe couched in definite, positive or unequivocal language. 

Sondag v. Perris Hardware, 220 N W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or reJected, in whole or in 
part, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opinion isfor the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W . 2d 867 See also Musselman v . Central Telephone Co . , 
261 I owa 52, 1-4 N.W. 2d 128 1967). 

The weight to be given to motion picture evidence was 
discussed in Haws v . Esmar-k, Inc., 33 ~<!'nnial Report of the 
Industrial Commissioner 94 (l977) . It was stated: 
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Professor Arthur Larson in 3 Workmen's Compensation, 
S79.74 (1976 ed.) points ou t that "la)lthough on 
the surface it might appear that nothing could be 
more cogent and even dramatic refutation of a 
disabi lity claim than motion p i ctures of claimant 
jack ing up a car or playing tennis, the courts have 
rightly observed tha t such evidence must be used 
with great caution.• 

Some of the limitations of motion picture 
evidence were alluded to by the Pennsylvania 
Superior Court in De Battiste, supra, at 787 with 
t he cour t not i ng that claimant's activities were 
shown for a restricted per iod and that movies could 
not accurately recor d •speed, energy and e f ficiency 
at wor k . • 

I n followi ng De Battist e, the Pennsylvania 
Commonwealth court in Kelly, supra , at 257 acknowl
edged a nother potential difficulty with motion 
pucture evidence cautioning that "pictures must be 
carefull y scrutini zed because of t he ease with 
which true films can be altered and distorted into 
f rames of damaging fabrications.• See also Powell, 
supra. 

The LOuisiana Court of Appeals accurate l y 
pinpointed probl ems with filmed evidence in Lambert , 
supra , at 527 , stating that "pictures show only 
very brief i ntervals of the activities of the 
subject , they do not show rest periods, they do not 
ref l ect whether t he subject is suffering pain, and 
they do not show t he after effects of his activities.• 

ANA LYSIS 

Claimant's first issue on a ppeal charges the deputy wi t h 
wrongfully ignor i ng credible medica l evidence that claimant was 
per manently impai r ed by his work injury. The second issue 
concer ns the deputy's evaluation of the film evidence presented 
by defendants in this case. Because these issues are interrelated, 
they will be addressed together. 

Review o f the record indicates that four medical opinions 
were rendered purporting to evaluate the permanency of claimant ' s 
inJury. Dr. TePoorten believed claimant to be 100 percent 
d isabl ed from performing finish or rough-out carpentry work . or. 
McClai n opined that claimant had sustained a 25 percent permanent 
impairment to the body as a whole. Doctors Kimelman and Roland 
set claimant 's permanent impairment to the body at 10 percent 
and 2 per cent respectively. At the outset, the extreme range of 
i mpairment ra t ings i s noted. Three of the four doctors were 
later given a n opportunity to view the films ta ken of claimant 
sidi ng his garage and roofing a building in June 1980. Both or. 
Kimel ma n and Dr. Roland withdrew their impairment ratings after 
seeing t he f ilms. Dr. Roland stated that if claimant's back had 
been abnormal he would not be able to do much of anything on the 
following day. The films, however, depict claimant performing 
various car pentry duties over a period of four consecutive days 
A viewing of the films showed them to be of good quality and to 
provide an unobstructed view of claimant's activities . Because 
the film evidence was gathered over a period of hours during 
consecutive days, we believe that claimant's speed, energy, and 
efficiency at his wor k have been accurately represented. 
Claimant appeared to have no problems with handling the strenuous 
activity of roofing, and appeared to have e xcellent mobility on 
the pitched work surface. Film segments depicting reaching down 
from a scaffold to receive full bundles of shingles were partic
ularly enlightening as to claiman t 's ability to lift, bend, and 
s t oop. Other segments showed claimant manipulating large ( 4x8) 
sheets of plywood, t wisting, hammering, operating an air gun, 
and load i ng ladders onto a truck. At no time did claimant 
appear to be i n pain, nor did his mobility and flexibility seem 
to be hampered. While other pe r sons could be seen in the films, 
claimant appeared to be doing the majority of the actual laboring . 

Dr. TePoorten, who had determined claimant to be 100 percent 
disabled from doing any type of carpentry work, declined to 
alter his opinion after viewing the films It is noted by this 
tribunal tha t the film evidence was collected during the very 
time period that claimant had stated was his worst period of 
pain. I n light of claimant's statement, the apparent reliability 
of the film evidence, and the films' portrayal of claimant doing 
carpentry wor k over a four day period, the opinion of Dr. TePoorten 
has been discredited and will carry no weight. The forth 
impairment rating, that of or. McClain who did not view the film 
evidence, must be discounted due to the absence of a basis for 
determining impairment. Or. McClain's report first states that 
an E. H G. was within normal limits and that a lumbar myelogram 
showed no evidence of gross filling defects. Be then, however, 
d i agnosed claimant to be suffering from a herniated lumbar disc 
and to be permanent ly impaired to the body as a whole in the 
amount o f 25 percent. While a doctor's opinion need not be 
couched in unequivocal terms, at least some rationale or specific 
basis of determinat i on must accompany an impairment rating. The 
r~cord does not reflect a showing of any such bas i s upon which 
Dr McClain has based his impairment rating of claimant. 

Claimant's final issue on appeal concerns the weight given 
by the deputy to claimant's inconsistencies and lack of candor 
during the hearing While this tribunal is unable to comment on 
the possible lack of candor on the part of claimant, we believe 
the deputy's decision not to have been wrongly influenced by 
inconsistencies in claimant's testimony . The major inconsistency 
in claimant's testimony concerned his condition and ability to 
do carpentry wor k between April 1980 and August 1980. During 
his deposition claimant stated that the April-August period of 
1980 was his • worst• period, and denied having performed any 
type of physical labor during that time period. At the hearing, 
claimant admitted to helping a neighbor do roofing and to siding 
part of his garage, but stated that he mainly supervised others 
who were doing all of the wor~ . The film evidence, as discussed 
above, shows claimant not only supervising, but actually performing 
most of the work himself . 1he credibility of a witness 1s 
always at issue, and inconsistent statements are an effective 

means of impeachment. We fi nd, however , that the evidence 
presented in this case would be sufficient to affirm the deputy's 
decision even had there not be inconsistencies in claimant ' s 
testimony. Claimant ' s inconsistencies have not been used to 
deprive him of an award, rather the evidence presented does not 
show a further award to be merited. Claimant was clearly able 
to perform c a r pentry duties in June of 1980, and there has been 
no credible med i cal evidence to indicate t hat claimant is 
permanently disabled. Those factors alone support the-decision 
of the deputy to deny claimant permanent disability benefits. 

FINDINGS OF FACT 

1. On July 11, 1979 claimant suf fered an admitted industrial 
injury to his back . 

2. Claimant spent t wo weeks in Des Hoines General Hospital 
where he was treated with traction and Demer ol. 

3. Claimant began wo rk ing fo r Bestway Construction in 
December of 1979 doing f inish car pentry wor k . 

4 . Claimant l eft Bestway Construction i n January 1980. 

5. Claimant did roofing wor k with a neighbor and sjded his 
garage during June 9 through June 12, 1980. 

6. Defendants hired detectives to film c l aimant's activities 
from June 9 to June 12 , 1980. 

7. Claimant spent July 19- 23, 1980 at the Northwest Pain 
Clinic to learn to handle pain and to kick a drug dependency 
which began during the initial treatment of his injury. 

8. Dr. TePoorten bel i eved claimant to be 100 percent 
disabled from doing finish or roug h-out carpentry wor k . 

9. Dr. McClain diagnosed claimant to have a he r niated 
lumbar disc and to be permanently impaired to the e xtent of 25 
percent o f the whole man. 

10. Dr. Kimelman first stated claimant to be pe rmanently 
impaired to tbe e xtent of 10 percent of the whole man. 

11. Dr. Kimelman withdr ew his impairment rating after 
viewing films of claimant laboring on June 9- 12, 1980. 

12. Dr. Roland first stated claimant to be permanently 
i mpaired to the extent of 2 percent of the body as a whole. 

13. Or. Roland withdrew his impairment rating after viewing 
films of claimant laboring on June 9-12 , 1980. 

14 . At the time of the heari ng, claimant was restoring 
antique furniture out of his home. 

CONCLUSIONS OF LAW 

Claimant has failed to prove by a preponderance of the 
evidence that he has any permanent impairment which is causally 
related to the injury of July 11, 1979. 

Claimant was temporarily totally disabled from July 11, 1979 
until he began work in December 1979. 

Claimant was temporarily totally disabled during his stay at 
t he Northwest Pain Clinic from July 19, 1980 to July 23, 1980 

THEREFORE, it is ordered: 

That defendants pay unto claimant temporary total disability 
benefits at a rate of t wo hundred f i fty-seven and 42/100 dollars 
during his hospitalization in 1980. 

That defendants pay interest pursuant to section 85.30 , The 
Code, as amended by SF 539 section 5, Acts of the Sixty-ninth GA., 
1982 Session. 

That defendants pay costs pursuant t o Industrial Commissioner 
Rule 500-4. 33. 

That defendants file a final report in thirty days. 

Signed and filed this 

No Appeal 

18th day of Febr uary, 1983 

ROBERT C. LANDESS 
INDUSTRIAL COMM ISSIONER 
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ANDREW J. MOORE, 

Claimant, 

vs. 

CECO CORPORATION, 

Employer, 

and 

COMMERCIAL UNION ASSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

File No. 609316 

N U N C 

P R 0 

T U N C 

0 R D E R 

The order on page 16 of the appeal decision filed February 
18, 1983, that defendants pay unto claimant temporary total 
disability benefits, erroneously ommited to state the duration 
of benefits . The correct order shall read as follows: 

THEREFORE, it is ordered: 

That defendants pay unto claimant temporary total disability 
benefits at a rate of two hundred fifty-seven and 42/100 dollars 
($257. 42) until his return to work in December of 1979 and 
during his hospitalization in 1980. 

Signed and fl led this 23rd day of February, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

LERO'f MOORE, 

Claimant, 

vs. 

FIRESTONE TIRE, RUBBER 
COMPANY, WHOLESALE RETREAD 
PLANT, 

and 

INSURANCE COHPAN'f OF 
NORTH AMERICA, 

Insurance Carrier, 
Defendants. 

File No. 6025(5 

A P P £ A L 

DECISION 

By order of the industrial commissioner filed August 5, 1982 
the undersigned deputy industrial commissioner has been appointed 
under the provisions of S86.3 to issue the final agency decision 
on appeal in this aatter. Defendants appeal from an adverse 

arb1trat1on decision. 

The record on appeal consists of the transcript; the depo
sitions of Paul From, K. D., Michel w. Andre, K. O., Robert A. 
Hayne, M. D., and Donald Thomas; e xhibits A, 8, C, D, E, P, G, B, 
I, J and K (exhibit I is Dr. Andre's deposition; e xhibit J is Or. 
Rayne "s deposition; and exhibit K the deposition of Kr . Thomas); 
and defendants' e xhibits l, 2 and 3 (exhibit 3 being the deposition 
of Or. Prom). 

The result of this final agency decision will be the same as 
that reached by the hearing deputy. The findings of fact have 
been numbered for convenience; number 6 has been revised, and 
number 11 is new. 

STATEMENT OF THE CASE 

Claimant, a long-time employee of the Firestone Tire, 
Rubber Company, bumped the right side of his head on a part of a 
machine. Re developed some symptoms and was the next day 
admitted to the hospital for treatment of a stroke. The arbitra
tion decision summa rizes the facts sufficiently. 

ISSUE 

The hearing deputy found that claimant sustained an injury 
which arose out of and in the course of his employment when he 
bumped his head on the machine, and, further, awarded benefits 
for permanent and total disability. Defendants in their appeal 
claim that the evidence showed claimant had a preexisting 
condition that culminated in a stroke and that the work incident 
was coincidental or had nothing to do with the fact that claimant 
had a stroke. 

APPLICABLE LAW 

The question is whether claimant sustained an injury which 
arose out of and in the course of his employment. Claimant has 
the burden of proof. Lindahl v. L. 0. Bo~gs, 236 Iowa 296, 18 N.W.2d 
607 (1945); Almquist v. Shenandoah Nurseries Inc., 218 Iowa 724, 
25 4 N.W. 35 (1934). A personal injury is an impairment of 
health which resulted from work. Jac1ues v. Farmers Lumber and 
Supply Co ., 242 Iowa 5 48, 47 N.W.2d 2 6 (l9SI); Lindahl, 236 
Iowa 296, 18 N. W.2d 607; Alm9u1st, 218 Iowa 724, 254 N.W. 35. 
Claimant must show that the health impairment was probably 
caused by his work; possible cause is not sufficient. Burt v. 
John Deere Water loo Tractor works, 247 Iowa 691, 73 N.W.2d 732 
(l956); Ford v. Goode Produce Co., 240 Iowa 1219, 38 N.W.2d 158 
(1949): Almquist , 218 Iowa 724, 254 N.W. 35. Hatters of causal 
relationship are essentially within the realm of expert testimony. 
Bradshaw v. Iowa Methodist Hosp., 251 Iowa 375, 101 N.W.2d 167 
(l960J. 

A preexisting disease or condition which is aggravated at 
work is compensable . Yeager v. Firestone Tire, Rubber Co., 253 
Iowa 369, 112 N.W.2d 299 (1961 ); Ziegler v. O. S. Gypsum Co., 
252 Iowa 613, 106 N.W.2d 591 (19 61 ): Rose v. John Deere Ottumwa 
Works, 247 Iowa 900, 76 N.W. 2d 756 (1956); Oldham v. Scofield, 
Welch, 222 Iowa 76 4, 266 N.W. 480, 269 N.W. 925; Almquist, 218 
Iowa 724, 254 N.W. 25. 

ANALYSIS 

There is considerable medical evidence of the type necessary 
to support an award. The initial treating physician, Vivekananda 
Wa ll, H.O., a general practitioner, stated the diagnosis as 
" (m)1ld stroke aggravated by trauma. • (claimant's exhibit 
A) Robert Bayne, an examining neurosurgeon states flatly: 

I think that although he had some symptoms 
antedating that particular accident, it seemed from 
the history that they were more or less precipitous 
in developing following the event, and in my 
opinion the trauma that he sustained to his head 
did contribute to the disorder that resulted In the 
speech difficulty particularly that he had following 
that accident. (Exhibit J, Rayne dep., p. 9) 

There is, of course, much evidence to the contrary. In the 
opinion of Michel Andre, a neurosurgeon, the stroke occurred 
before the head trauma and claimant fell because of dizziness 
from the stroke. (Exhibit I, Andre dep., p. 17) Likewise, in 
the opinion of Paul From, an internist, the stroke antedated the 
head trauma. (Defendants exhibit 3, From dep., p. 53; see also 

defendants exhibit 1 1n that deposition) 

However, in exhibit A, wh ich was the initial finding of Or. 
Andre dated June 30, 1979, he stated " I suspect that we are 
still seeing the residuals of this episode which have been 
accentuated by the trauma he has sustained. " Further, Dr. Fro■ 
conceded tha t a trauma might induce a clot to break off and 
produce blockage later 1n the system. (Defendants' exhibit 3, 
Prom dep., p. 58) 

The dispute of the evidence may be resolved in favor of 
claimant because there is solid evidence from a treating doctor 
(Wall) and from a neurosurgeon (Bayne) who examined the records, 
both to the effect that there was a causal relationship between 
the bump on the head and the stroke. The fa ct that Dr. Andre 
s•ates in one report that the trauma accentuated the episode and 
later testifies to the contrary 1s inconsistent and lowers the 
weight of his evidence. Likewise, Dr. Prom's testimony, as shown 
above, is at least so~e what equivocal. eovever, defendant& 
bring up some matters wh ich need discussion. 

First, there 1s the question of whether claimant exhibited 
any symptoms prior to the bump on the head, wi th claimant 
stating he did not and defendants stating that he did. In this 
respect, thP evidence of claimant's fellow workers seems fairly 
conclusive to establish the point that claimant did have problems 
with his coordination and mental capacity prior to th~ injury. 
Of course, Dr. Bayne'• opinion, upon which great reliance is 
placed, takes a preexisting condition Wo consideration, so the 
fact that that condition existed is of little veight. Second, 
defendants point out that the hearing deputy referred to or. 
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Andre's • examination• of claimant, whereas, Or. Andre was an 
important treating physician in this case, and his evidence was 
weighed in that light. 

Dr. Andre is no doubt an expert in his field, but he makes 
certain assumptions which go beyond his expertise. For example, 
as was stated, he assumed that claimant had the head trauma 
subsequent to the stroke. (Andre dep., p. 17, 30) Claimant 
testified that he slipped and bumped his head. Whether or not 
he had a stroke, it seems logical that he could have slipped and 
bumped his head. It is some form of faulty post hoc reasoning 
to assume that one event (the stroke) occurred first and was the 
cause of a second event (the bump on the head). Likewise, Dr. 
Andre formed an erroneous assumption that four days elapsed 
between claimant's bump on the head and the additional difficulty. 
(Andre dep., 21, 45) Finally, and this is perhaps the coup de 
grace to Dr. Andre's testimony, he initially stated that the 
trauma •accentuated" the episode. Webster's New World Dictionary 
of the American Language, College Edition, defines "accentuate• 
as "to emphasize; heighten the effect of.• Such a description 
of the event satifies the requirement of aggravation. 

Finally, defendants make something of the fact that claimant 
sustained a blow to the right side of his head and the stroke 
occurred in the left portion. (Defendants' brief, p. 2) As one 
understands the physics of such a blow, the damage occurs on the 
side opposite to the blow because of the momentum produced. 
This being the case, the fact that the blow occurred on the 
right side of the head and the stroke occurred in the left would 
actually aide claimant's case. 

• • • 
There was no appeal concerning the rate of weekly compen

sation, and the extent of claimant's disability appears to be 
permanent and total, unless drastic improvement is achieved. 

l. 
employee 
1960. 

FINDINGS OF FACT 

That on June 27, 1)79 claimant, LeRoy Moore, was an 
of the defendant having commenced that relationship in 

2. That on June 17, 1979, while working at his employer's 
place of business and attempting to dislodge an orbitread 
machine, the claimant slipped and struck the right front and 
right side of his head against a vertical steel beam. 

3. That the impact was of sufficient magnitude to cause 
the claimant to •see stars.• 

4. That a headache was noted whlch was treated with Anacin. 

S. That on the day after the injury in question, claimant 
worked and noted his speech was slurred and he had difficulty 
communicating and tak ing measurements. 

6. That claimant was hospitalized and on the next day, 
that being June 28, 1979, was treated by Dr. Wall and then by Dr. 
Andre beginning on June 30, 1979. 

7. That claimant has not returned to any form of gainful 
employment since the date of hospitalization. 

8. That the claimant Is credible in his testimony. 

9. That claimant did not experience episodes of lightening
like flashes involving the right halt ot tne visual tield prior 
to the date of injury. 

10. That the opinions of Dr. Wall and Dr. Bayne are given 
the greater weight in the final disposition of this case. 

11. That although claimant had some symptoms which predated 
June 17, 1979, the trauma to the head contributed to the stroke. 

12. That there is a causal relationship between the work 
lnjury of June 27, 1979 and claimant's present disability. 

13. That claimant's present disability is permanent in 
nature and total in extent. 

CONCLUSIONS OP LAW 

That claimant was, on June 27, 1979, an employee of the 
defendant. 

That on June 27, 1979 claimant sustained a personal Injury 
as contemplated by the workers' compensation act and that said 
injury arose out of and in the course of claimant's employment 
with this defendant. 

Thdt there exists a causal connection between the injury and 
the resulting disability. 

That claimant is permanently and totally disabled under S85.34(3). 

ORDER 

THEREPORE, IT IS ORDERED: 

That defendants shall pay the claimant workers' compensation 
benefits at the stipulated rate of one hundred fifty-two and 
79/100 dollars ($152.79) beginning on the date of injury and 
continuing during the period of the employee's disability as 
contemplated under S85.34(3). 

That defendants shall pay claimant all accrued benefits in a 
lump sum. 

That interest shall accrue pursuant to the terms of S85.30. 

That the costs of th1s action are taxed to the defendants 
pursuant to Industrial Commissioner Rule 500-4.33. 

Signed and filed at Des Hoines, Iowa this 1l!! day of 
October, 1982. 

Appealed to District Court; 
Remanded for Settlement BARRY MORANVILLE 

DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JAMES 0. MORTIMER, 

Claimant, 

vs. 

FRUEHAUF CORPORATION, 

Employer, 

and 

CNA INSURANCE, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

File No. 506116 

R E V I E W 

R E O P E N I N G 

D E C I S I O N 

- - ------------

This matter came on for hearing at the Linn County Juvenile 
Court Facility in Cedar Rapids on October 27, 1982 at which time 
the case was fully submitted. 

A review of the commissioner's file reveals that an employers 
first report of injury was filed on August 16, 1978. Although 
the commissioner's file indicates no memorandum of agreement was 
filed, defendants indicate that the document was filed. The 
record consists of the testimony of the claimant and Juanita 
Mortimer; and exhibits l through 38. 

ISSUES 

The issues for resolution are: 

l) Whether there is a causal connection between the injury 
and the disability. 

2) The nature and ext~nt of disability. 

3) The rate of compensation. 

REVIEW OP TBE EVIDENCE 

Claimant, presently age 30, was employed by Fruehauf Corporation 
on August 14, 1978. On that date he sustained an injury while 
working when a cable snapped and struck him on the left foot. 
He was taken to the Fort Madison Community Hospital and admitted. 
Be was initially evaluated by G. C. McGinnis, M.D., who treated 
claimant for a laceration across the dorsum of the left foot, a 
contusion of the sole of the left foot and fractures of the 
proximal phalanges of the second, third, fourth and fifth toes 
of the left foot. Shortly after his hospitalization, claimant 
"became very unreasonable, belligerent, antagonistic, etc.•, and 
Dr. McGinnis withdrew from the case (exhibit 36). Claimant had 
contracted gangrene and was transferred to the Burlington 
Medical Center on August 28, 1978 under the care of Jerry L. 
Jochims, M.O., a Burlington orthopedist. During this hospi
talization debridement and amputation of the first through third 
toes were conducted with a skin graft being made with skin from 
the left thigh. Claimant was released from the hospital in 
mid-September 1978 (exhibit 39's dates are unreadable). Claim
ant testified that during these hospitalizations he became 
devastated emotionally, cried, threw things and suchlike. When 
he was at home claimant testified that he was "full of anger.• 
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Claimant never d i d return to work for Fruehauf. It appears 
uncontested that claimant sustained some permanent partial 
impairment t o his left leg and foot. At issue is the crucial 
question of whether the psychological problems are related to 
the o riginal injury. If they are and found to be permanent, 
then the injury is to the body as a whole. Since this raises a 
more extensive potential award, the nature and e xtent of the 
foot injury will only be discussed in cursory fashion and the 
emphasis will be on the psychiatric injury. 

In a report dated October 4 , 1982 Bruce L. Sprague, M.D., of 
Iowa City, an orthopedist, gave claimant a " final evaluation • 
wherein he felt that claimant had sustained a 27 percent impair
ment to the left lower e xtremity. or. Jochlms estimated 36 
percent of the left lower e xtremity. 

The claimant's psychological problems started when he was 
hospitalized as aforesaid. Cl aimant also had problems when he 
returned home. Be did not return to work with defendant em
ployer , but became employed at a pizza place In Mount Pleasant . 
Claimant was married to his second wife at the time of the 
injury and they became separated during this three mon t h period 
of employment and they were eventually divorced. He has since 
remarried. Claimant went to work for another similar concern 
before starting his own pizza business . Simultaneously , claim
ant was employed as a security guard . In July 1981 he sold the 
pizza business at a loss. Be is presently attending school to 
become an automotive repair technician . Be e xpects to graduate 
in July 1983 and open his own shop. 

Claimant was first seen by a psychiatrist in March 1981 . 
Vernon P. Varner, M.D., J.D., of Iowa City, examined claimant 
and i t was reported that claimant had been suffering f r om 
dep ressive symptoms since 1968. At the time of examination 
claimant had blue spells, cryi ng spells, decreased concentration, 
decreased short term memory, increased an x iety and irritability. 
These had apparently increased since the statute of limitations 
had expired on the possible common law action in this case. His 
appetite had increased, and he gained 30 pounds . He had increased 
alcohol consumption. He diagnosed claimant's condition as 
DSM-III, Major Depressive Disorder without Melancholia. Dr. 
Varner reported that "the onset of this depression can be very 
reliably traced and attributed to the effects of the Injury. • 
He prescribed Imlpramine and thought claimant should undertake 
psychiatric treatment. Upon becoming aware of this, defendants' 
counsel wrote a letter authorizing Satyanarayana Kantamneni, M.D., 
a Keokuk psychiatrist, to treat claimant (exhibit 21). The 
authorization appears to be motivated by convenience (claimant 
was closer to Keokuk than Iowa City). On August 10, 1981 
claimant was examined by or. Kantamneni. Be, too, diagnosed 
claimant as having a major depression. Be thought claimant 
would benefit from Individual psychotherapy as well as placing 
him on an appropriate tricylic-antidepressant medication. 
Claimant was treated again on August 18, 1981, and claimant was 
placed on Hellaril. Claimant last saw or. Kantamnenl on October 
8, 1981. Defendants ' counsel wrote claimant's counsel on 
December 11, 1981 (exhibit 13), noting that no dissatisfaction 
was expressed to him regarding treatment by Dr. Kantamneni. 

When claimant was treated In the hospital for his foot in 
January 1982, Dr. Sprague referred claimant to Dr. Varner for 
consultation. Dr. Varner thought claimant was clinically de
pressed. Claimant's mood was anxious and he described some 
alcohol abuse. Dr. Varner thought claimant had a reactive major 
depressive disorder. Claimant, after his release from the 
hospital, continued to be treated by Dr. Varner. The trea t ment 
modalities appear to have been therapy and anti-depressant 
med ica tlon. 

As regards the authorization o f Dr. Varner's services, 
exhibit 7 indicates that Cr. Sprague sought out Dr. Varner 
because he had been treating claimant and Dr. varner's treat
ments were needed for the stabilization of claimant's condition. 
As of August 1982 claimant's medications were Ludiomil, Xanax 
and Mellarll. Dr. Varner thought claimant's depression was 
related to the foot injury. He thought it was likely that 
claimant could experience a complete recovery from the depression. 
He cautioned that claimant had a fifty percent risk of having 
another depressive episode along with various physical maladies. 
Although claimant testified that he had no prior depressive 
episodes, a discharge summary from a prior hospitalization for 
gastrointestinal problems in 1976 (exhibit 38) reveals that a 
diagnosis of depression was given. It would appear that the 
depression was related to the apparent failure of treatment. 
Claimant was treated with Triavil, an anti-depressant. The 
records do not indicate any psychiatric consultation or treat-
rrent. 

At the time of his injury claimant was married and had t wo 
children by his first marriage. By decree, he was to take one 
of the children as an exemption. 

Claimant Is a high school graduate. Be has been involved in 
family farm work, factory work and worked In a lumberyard. 

APPLICABLE LAW 

1. Sections 85.3 and 85.20, Code of Iowa, confer Juris
diction upon this agency in workers' compensation cases. 

2. Claimant has the burden of proving by a preponderance of 
the evidence that he received an injury on August 14, 1978 which 
arose out of and in the course of his employ,rent. McDowell v. 
Town of Clarksville, 241 N.W.2d 904 (Iowa 1976): Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 ( 1967). 

3. The claimant has the burden of proving by a prepon
derance of the evidence that the injury of Augut 14, 1978 is 
causally related to the disability on which he now bases his 
claim. Bodlsh v. Pischer, Inc., 257 Iowa 516, 133 N.W.2d 867 
( 1965). Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 
( 1945). A possibility is insufficient; a probability is neces
sary. Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 
73 N.W.2d 732 (1955 ) . The question of causal connection is 
essentially within the domain of expert testimony. Bradshaw v. 

Iowa Methodist Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

4. While a claimant Is not entitled to compensation for the 
results of a preex isting Injury or disease, the mere existence 
at the time of a subsequent injury Is not a defense. Rose v. 
John Deere Ottumwa Wo rks, 247 Iowa 900, 908, 76 N.W.2d 756, 
(1956). If the claimant had a preexisting condition or disabil
ity that is aggravated, accelerated, wor sened or lighted up so 
that i t results In disability, claimant Is entitled to recover. 
Nicks v. Dave!!£Or t Produce Co., 254 Iowa 130, 115 N.W.2d 812, 
(1962). - --

An employer takes an employee subject to any ac tive or 
dormant health Impai rments , and a wor k connected injury which 
more than sligh tly aggravates the condi t ion is considered to be 
a personal injury. Ziegler v. United States Gypsum Co., 252 
Iowa 613, 620, 106 N.W. 2d 591 (1960), and cases cited. 

5. An Injury to a scheduled member may , because of after 
effects (or compensator y change), result in permanent impairment 
of the body as a whole. Such impairment may In turn f orm the 
basis for a rating of industrial disability. Dall ey v. Po~ 
Lumber Co., 233 Iowa 758, 10 N.W.2d 569 (1943)-. Soukup v. 
Shores Co. , 222 Iowa 272, 268 N.W. 598 (1936). 

If a claimant contends he has industrial disability he has 
the burden of proving his Injury resul ts In an ailment extending 
beyond the scheduled loss . ~ello~g v. Shute and Lewis Coal Co., 
256 Iowa 1257, 130 N.W. 2d 667 (19 4 ). 

6. As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railwa~ co., 219 Iowa 587, 
593, 258 N.W. 899, (1935) as follows: 1 It 1s therefore plain 
that the legislature intended the term 'disability' to mean 
'industrial disability' or l oss of earning capaci t y and not a 
mere 'functional disability ' to be computed in the terms of 
percentages of the total physical and mental abili t y of a normal 
man. • 

Functional disability Is an element to be considered In 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
Injured employee ' s age, education, qualifications, e xperience 
and Inability to engage In employment for which he Is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, (1963). 

7. 
healing 
work or 

Section 85 . 34(1), Code of Iowa, provides for a s t atutory 
period from the date of injury until claimant returns to 
reaches ma ximum medical recuperation. 

8. Section 85 . 27, Code of Iowa, provides for payment of 
medical carP made necessary because of injury. The e~ployer may 
choose the care, except in an emergency. 

9. Section 85.61(10), Code of Iowa, provides that the 
exemptions computed in t he compensation rate be computed "as 
though the employee had elected to claim the ma ximum number of 
exemptions for actual dependency ..• to which the employee is 
entitled on the date on which the employee was inJured. ' 

ANALYSIS 

The principles e nunc i a ted ,bove indicated that claimant 
sustained an injury arising out of and In the course of his 
employment entitling him to permanent partial disability compen
sation. There also appears to be a direct causal connection 
between the Injury and the psychological problems. The record 
also indicates that claimant's penchant for depression antedated 
the injury but that the episode In question (the 1976 digestive 
problem) was not of sufficient magnitude to show that the 
present problems are a continuation thereof. However, although 
the present psychological problems have been in existence for 
some time, the " jury is still out• with regard to permanency of 
the depression. Claimant's depressive state may well be found 
to be permanent at some future time. However, viewing the 
record as a whole It is found that claimant has sustained a 
temporary aggravation of a preex isting depressive condition. 

The permanent effects of the injury are confined, then, to 
the left lower e xtremity. Two ratings were given. The rating 
appears to be to the leg since some knee motion restriction Is 
noted. Dr. Sprague's rating would appear to be more accurate 
since it Is made after the most recent surgery and will there
fore be adopted as 27 percent of the left lower extremity. 

As far as healing period Is concerned, the record indicates 
that claimant is entitled to this from August 15, 1978 through 
June 30, 1979 and from July 9, 1981 until September 1, 1982, 
when claimant started school. 

The cost of or. varner's treatments should be borne by 
defendants. Dr. Varner's first course of treatment can be seen 
to have been in response to an emergency. Defendants then 
authorized Dr. Kantamneni to treat claimant. Rather t han going 
back to Dr. Varner claimant elected to not have treatment at all 
and did not have treatment until Dr. Varner consulted with 
claimant in January 1982 at the behest of an authorized physician. 

Claimant's dependency status at the time of injury Indicates 
that he was entitled to three exemptions (himself, his wife and 
one child). 

PJNDINGS OP PACT 

1. Claimant was employed by defendant employer on August 
14, 1978. 

2. On August 14, 1978 claimant sustained an inJury at work. 

3. That the injury is of a permanent nature causing a 27 
percent loss to the left leg. 

4. The injury also aggravated a preexisting depressive 
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condition more than slightly, but the depression is a temporary 
aggravation under the status of the present record. 

5. Claimant returned to gainful employment from July 1, 
1979 through July 8, 1981. Be reached maximum medical recuper
ation on September 1, 1982. 

6. Claimant 's treatment by Dr. Varner was authorized. 

7. Claimant was married and entitled to three exemptions at 
the time of injury. 

CONCLUSIONS OF LAW 

1. This agency has jurisdiction over the parties and the 
subject matter. 

2. Claimant sustained an injury arising out of and in the 
course of his employment on August 14, 1978. 

3. Claimant is entitled to be paid 105 5/7 weeks of healing 
period compensation. 

4. Claimant is entitled to 59 4/7 weeks of permanent 
par t ial disability compensation. 

5. Dr. Varner's bill should be paid. 

6. Claimant's rate of compensation is $139.20. 

ORDER 

IT IS THEREFORE ORDERED tha t defendants pay unto claimant 
one hundred five and five-sevenths (105 5/7) weeks of healing 
per iod compensa t ion at the rate of one hundred thirty-nine and 
20/100 dollars ($139.20) per week. 

IT IS FURTHER ORDERED that defendants pay unto claimant 
fifty-nine and four-sevenths (59 4/7) weeks of permanent partial 
disability at the rate of one hundred thirty-nine and 20/100 
dollars ($139.20) per week . 

IT IS FURTHER ORDERED that defendants pay for services 
rendered by Dr. Varner. 

Defendant s are to receive credit for amounts already paid. 

Cost of this action are taxed to defendants pursuant to 
Industrial Commissioner Rule 500-4.33. 

A final repor t shall be filed upon payment of this award. 

Signed and filed this 13th day of January, 1983. 

No Appeal 
JOSEPH M. BAUER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEPORE THE IOWA INDUSTRIAL COMMISSIONER 

BERENICE HOSS, 

Claimant, 

vs. 

PHILIP HOSS, CO., 

Employer, 

and 

UNITED STATES FIDELITY AND 
GUARANTY COMPANY, 

Insurance Carrier, 
Defendants. 

FILE NO. 529490 

C O H H U T A T I O N 

D E C I S I O N 

INTRODUCTION 

This is a proceeding for the commutation of benefits brought 
by Berenice Hoss against Philip Hoss & Co., employer and United 
States Fidelity and Guaranty Company, insurance carrier, defendants, 
as the result of the death of claimant's husband, Philip Hoss, 
on February 22, 1979. On Hay 26, 1983 this case was heard by 
the undersigned and was considered fully submitted upon completion 
of the hearing. Briefs have been filed by both claimant and 
defendants. 

The record consists of the testimony of claimant and Ira 
Ernest White; claimant's exhibit l; and defendants ' exhibits A-F. 

ISSUES 

The only issue presented by the parties is whether claimant 
should have a commutation. 

FACTS PRESENTED 

On February 22, 1979 claimant ' s husband died as the result 
of an airplane accident. At the time of his death claimant and 
decedent had two adult children. Decedent was president, sole 
stockholder and a distributor for defendant which is in the 
business of selling coin operated equipment. 

Claimant testified she has not remarried and has no planJ to 
do so. Claimant indicated she was born on January 1, 1923 and 
is in good health. Claimant disclosed that she is a high school 
graduate and has taken six years of college, but does not have a 
degree. Claimant owns several companies and is a multimillionaire. 
Since her husband's death the companies which claimant controls 
have expanded and claimant's net worth has increased. Claimant 
testified that she would like a commutation so that she could 
invest the money. Claimant indicated she is not sure how she 
would invest the money. Claimant stated she might buy another 
condominium with the proceeds or invest it back into her corporation. 

On cross-examination, claimant indicated that she does not 
need or use the workers' compensation benefits to meet her 
living expenses. Claimant disclosed that she does not know 
where a lot of her wealth or property is but has people help her 
with her investments and has tried to surround herself with 
experts. 

Ira Ernest White testified that he is a CPA and works as 
comptroller for claimant's corporation and stated claimant's net 
worth has grown since decedent's death. Hr. White described how 
he has also been involved with claimant's personal finances. Mr. 
White revealed that no major decisions were made without claimant's 
approval. 

APPLICABLE LAW 

Section 85.45, Code of Io..,,., states in part: 

Commutation. Future payments of compensation may 
be commuted to a present worth lump sum payment on 
the following conditions: 

2. When it shall be shown to the satisfaction 
of the industrial commissioner that such commutation 
will be for the best interest of the person or 
persons entitled to the compensation, or that 
periodical payments as compared with a lump sum 
payment will entail undue expense, hardship, or 
inconvenience upon the employer liable therefor. 

In the decisions of Williams v. BLV Community School District, 
Appeal decision, July 2, 1981; and Dameron v. Neumann Brothers, 
Inc., Appeal decision, November 9, 1981, the following language 
appeared. 

The supreme court in Diamond v. The Parsons Co., 
256 Iowa 915, 129 N.W.2d 608 (1964), stated that 
commutation may be ordered when it is shown to the 
satisfaction of the ~ourt or judge that the com
mutation will be f o t the best interest of the 
person or persons entitled to compensation or that 
periodical payments as compared to lump-sum payment 
will entail undue expense, etc., on the employer. 
In Diamond the court looked to the circumstances of 
the case, claimant's financial plans, and claimant's 
condition and life expectancy in awarding the 
commutation. The court stated that it "should not 
act as an unyielding conservator of claimant's 
property and disregard his desires and reasonable 
plans just because success in the future is not 
assured." Id. at 929, 129 N.W.2d at . A reason-
ableness test was applied by the courtin Diamond 
to determine whether a commutation would be in the 
best interest of the person or persons entitled to 
the compensation. 

As previously mentioned, it would be incredible for 
this agency to say that a commutation which would 
produce considerably more money than the claimant 
is currently receiving would not be in her best 
interests. 

ANALYSIS 

The greater weight of evidence discloses that the period 
during which compensation is payable to claimant can be defi-

• 
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nitely determined. Defendants in fact have not argued otherwise. 

Claimant has also met her burden in pr oving that a full 
commutation would be in her best interest. The greater weight 
of evidence indicates that claimant has the ability to ma ke more 
money by investing the money than by having it paid out on a 
weekly basis. Claimant uses qualified advisors to help her with 
her financial affairs and has increased her net worth since 
decedent's death. It is noted that defendants failed to present 
any evidence rebutting claimant's testimony and that of Hr. White's 
to indicate that claimant would not properly use the money 
received in a commutation. 

Defendants may argue that claimant should not have a com
mutation because claimant's sole motivation in obtaining a 
commutation appears to be because of her financial advantage in 
doing so. Under most situations, claimant's financial interests 
would be the greatest if not the only reason for granting a 
commutation. Bowever, i n many instances it is necessary to 
protect the claimants from themselves or others who would not 
use the commutation in such a way that claimant's interests 
would be protected. The greater weight of evidence would 
ind icate such ls not the si t uation in the case at hand . 

Defendants argue that claimant knows very little about her 
financial affairs. Although some testimony would indicate 
defendants are right, claimant has employed e xperts to help her 
in this regard and the only evidence presented indicates that 
with the use of these e xperts, claimant's financial status has 
greatly increased since decedent ' s death. 

The undersigned fails to see any indication in chapter 85 of 
the Code that would indicate that a different standard e xists 
for the wealthy in obtaining a commutation than the poor. The 
only question that needs to be determined is whether it is in 
the claimant's best interest. In this case all the evidence 
would indicate it is in claimant ' s best interest to have a 
commutation. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

WBER£FOR£, based on the evidence presented and the principles 
of law previously stated, the following findings of fact and 
conclusions of law are made: 

Finding 1. On February 22, 1979 claimant's husband died in an 
airplane crash. 

Finding 2. As a result of decedent's death, claimant has been 
rece1ving workers' compensation benefits. 

Finding 3. At the time of his death claimant and decedent had 
two adult children. 

Finding 4. Claimant was born on January l, 1923 and is in good 
health. 

Finding 5. Since decedent's death claimant has not remarried 
and presently has no intention to marry. 

Conclusion A. The period during which compensation is payable 
to claimant can be definitely determined. 

Finding 6. By obtaining a commutation claimant will be able to 
make more money than if she were paid for the period of her 
entitlement. 

Finding 7. Claimant uses qualified advisors in her financial 
affairs. 

Finding 8. Claimant'r net worth has increased since decedent's 
death. 

Finding 9. Claimant is a multimillionaire. 

Finding 10. Claimant does not need weekly compensation benefits 
for her daily living expenses. 

Conclusion B. It would be in claimant's best interest to have a 
full commutation. 

THEREFORE, it is ordered that claimant be granted a full 
commutation of future benefits. 

As the amount of payments previously paid and the future 
paymenLs to be made will change up to the date this decision 
becomes final, the parties shall resubmit the current payment 
status so that the commutation can be computed. 

Defendants are to pay the costs of this action. 

A final report is to be filed upon payment of this award. 

Signed and filed this ....2.S._ day of July, 1983. 

No Appeal DAVIDE. LINQUIST 
DEPUTY INDUSTRIAL COHHISSIONER 

BEFORE THE IOWA INDUSTRIAL COHHISSIONE R 

HAROLD E. MOZINGO, 

Claimant, 

vs. 

AAA MECHANICAL CONTRACTORS, 

Employer, 

File No. 605812 

RULING 

and 

COHl1ERCIAL UNION ASSURANCE, 
COMPANIES, 

Insurance Carrier, 
Defendants. 

On July 14 , 1982 a review-reopening decision was filed in 
this contested case. On August 4 , 1982 claimant filed a notice 
of appeal. On August 20, 1982 defendants filed a motion to 
dismiss claimant's notice of appeal to which claimant filed a 
resistance on August 27, 1982. 

The essence of this matt er is that claimant's notice of 
appeal was filed t wenty-one days after the review- reopening 
decision was filed and according to cla i mant's certificate of 
service stamp, mailed t wenty days after the review-reopening 
decision was filed. 

Iowa Code section 86.24 s ta tes: "Any party aggrieved by a 
decision, order, ruling, finding, or other act of a deputy 
commissioner in a contested case proceeding arising under this 
chapter or chapter 85 or 85A may appeal to the industrial 
commissioner in t he time and manner provided by rule. " Industrial 
Commissioner Rule 500-4. 27 states: 

except os provided in 4 .2 and 4 .25, on oppcal to 
the commissioner from a decision , order or ruling 
of a deputy commissioner in contested case proceedings 
where the proceeding was commenced after July 1, 
1975, shall be commenced within t wenty days of the 
filing of the decision, order or ruling by filing a 
notice of appeal with the industrial commissioner. 
The notice shall be served on the oppos1ng parties 
as provided in 4 .13. An appeal under this section 
shall be heard 1n Polk county or in any location 
designated by the 1ndustrial commissioner. 

This rule is intended to implement sections 17A.l5 
and 86.24 of the Code. (Emphasis supplied.) 

This rule clearly states that the appealing party has t wenty 
days following the day in which the deputy commissioner's 
decision, order or ruling i s filed in which to file a notice of 
appeal with the commissioner. 

Iowa Code section 4 .1(22) provides the method for computing 
time in applying rule 500-4 .27. It states in part: " In computing 
time, the first day shall be e xcluded and that last included, 
unless the last falls on a Sunday, in which case the time 
prescribed shall be extended so as to include the whole of the 
following Monday ••.. • Therefore, under rule 500- 4 .27, the 
last day on which an appeal could be filed from the July 14, 
1982 decision of the deputy industrial commissioner was August 
3, 1982. 

If •service" were "filing • then notice would have been 
timely as the t wentieth day. service, however, does not consti
tute filing. "A paper is said to be filed when it is delivered 
to the proper officer and by him received to be kept on file. • 
Hills v. Board of Supervisors, 227 Iowa 11 41, 1143; 290 N.W. 50, 
51 (1940); Bedford v. supervisors, 162 Iowa 588, 5911 144 N.W. 301, 
302 (1913). 

Claimant asserts that the Iowa Industrial Commissioner Rules 
do not define "filing• and that Iowa R.Civ.P. 82(d) properly 
provides that definition pursuant to Indus t rial Commissioner 
Rule 500-4 .35. Iowa R.Civ.P. 82(dJ provides: 

Pil1ng. All papers after the petition required to 
be served upon a party shall be f iled with the 
court either before service or within a reasonable 
time thereafter. Whenever these rules or the rules 
of appellate procedure require a filing with the 
district court or its clerk within a certain time, 
the time requirement shall be tolled when service 
is made, provided the actual filing is done within 
a reasonable time thereafter. 

The above rule Is similar to Industrlal Commissioner Rule 
500-4 .14 which provides: " All documents and papers required to 
be served upon a party under 4.12 shall be filed with the 
industrial commissioner either before service or within a 
reasonable time thereafter. • 

The fact that 
dictate Identical 
Commissioner Rule 

the above t wo rules appear similar 
application in every" circumstance. 
500-4 .1 4 is intended to facilitate 

does not 
Industrial 

prehearlng 
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procedures between the parties without rigorous formality. 
However, Rule 500-4 .1 4 does not relax the plain obligations of 
Rule 500-4 .27 in filing the notice of an appeal. 

Claimant cites Cook v. Ci t ¥ of Council Bluffs, 264 N.W.2d 
78 4 (Iowa 1978) for the proposition that Iowa R.Civ.P. 82(d) is 
as app l icable under t he appeal process as it is for discovery. 
However, the court in Cook endeavers to point out that the 
appeal notice requirements of Iowa R.Civ.P. 336(a) which would 
allow amelior ation by Rule 82(d) were replaced by Iowa R.App.P . 5 
and 6. These ne w ru l es clarify the deadline requirements at the 
appellatP level and serve to limit the scope of Iowa R.Civ.P. 82(dJ 
to pre-judgment filings. See Hantz v. Mantz, 266 N. W.2d 758, 
759 (Iowa 1978). 

Even if there was good cause for the late appeal this 
commissioner could not allow such appeal. Section l7A.l5(3) 
provides: "When the presiding officer makes a proposed decision, 
tha t decision then becomes the final decision of the agency 
without fu rther p roceedings unless there is an appeal to, or 
review on motion of, the agency within the time provided by rule.• 
(Emphasis supplied.) 

The Iowa Supreme Cour t 1n Barlow v. Midwest Roofing Co., 249 
Iowa 1358, 1360, 92 N. W.2d 406, 407 (1958) stated: 

The industrial comm1ss1oner can exercise only the 
powers and duties prescribed in the workmen's 
Compensation La w. The legislature, of course, has 
the authority to creat e and res t rict rights given 
workmen under the Act, as well as prescribe the 
power and duties of the commissioner. It must be 
conceded that the commissioner himself cannot 
extend or diminish his Jurisdiction to act under 
this law. 

It is noted that the Barlow decision was entered when the 
time limitation for filing an appeal from a deputy to the 
commissioner was ten days. This was not e xpanded to twenty days 
until 1976 . 

Even if it were argued that Iowa R.Civ.P. 82(d) is applicable 
at the agency level, Jurisdictional l1m1tations do _not allow for 
e xception in light of section 17A.15(3). Jurisdictional limitations 
which confront this agency are far di f ferent from those confronted 
dt the dis t rict cour t level as contemplated by Iowa R.C1v.P. 82(d). 
The Jurisdic t ion of this agency terminates with the expiration 
of a prescribed number of days as mandated by statute 1n section 
17A.15(3) whereas the Jurisdiction of the district court is not 
so limi ted by statute, but rather is of a continuing nature 
until final adjudication. Once a case becomes final at the 
agency level under Iowa Code section 17A.15(3), the agency lacks 
even a sc1ntil'a of jurisdictional authority to overlook the 
most blameless oversight . 

Thus, the commissioner has no jur1sd1ction to hear an appeal 
when the t ime pr escribed for filing t he appeal has passed. The 
commiss i oner 1s limited to the e xercise of those powers prescribed 
in the wor kers' compensation law and Iowa Administrative Procedure 
Act. He cannot e xtend his Jurisdiction to include matters 
e xpressly e xcluded by these laws. 

The deputy's proposed decision was filed on July 14 , 1982. 
The t wenty- day period prescribed 1n Iowa Industrial Commissioner 
Rule 500-4 .27 e xpi red on August J, 1982. Thus, the proposed 
dec i sion became, by operation of law, the final decision of the 
agency on August 3, 1982. Based upon the above cons1derat1ons, 
the motion to dismi ss claimant's notice of appeal is sustained. 

THEREFORE, claimant's not1ce of appeal ls hereby dismissed. 

Signed and filed t his 2nd day of September, 1982. 

No Appeal 
ROBERT C. LANDESS 

INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

RANDY II URKINS, 

Claimant, 

vs. 

DEPARTMENT Of TRANSPORTATION, 

Empl~yer, 

and 

STATE Of IOWA, 

Insurance Carrier, 
Defendants. 

file No. 44 14 91 

0 E C I s I O N 

0 N 

A P P L C A T I O N 

p 0 R 

S85.27 

B E N E f I T S 

This is a proceeding as contemplated by S85.27 wherein Randy 
Murkins, the claimant, brings this action against Department ol 
Transportation, his employer, and State of Iowa, insurance 
carrier, requesting an order requiring the payment of certain 
unpaid chiropractic bills and a further order mandating a 
requested change of treating physician. 

This matter was heard in Sioux City, Iowa, on January 21, 
1983 and considered as fully submitted at the conclusion of the 
hearing. The record in this matter, based upon t he undersigned's 
notes, consists of the claimant's testimony together with his 
exhibits 1 through 8. 

There Is sufficient credible evidence contained in this 
record to support the following statement of facts: 

Claimant, aged twenty-eight and married, is an eight year 
employee of the Department of Transportation. On October 19, 
1981, he entered into the following special case settlement 
agreement with his employer , 

Be it remembered, tha t on this 19th day of 
October, 1981, an application jointly filed by 
Randy G. llurkins, Claimant; and Department of 
Transportation, Employer; and the State of Iowa, 
Insurance Carrier, setting forth a proposed com
promi se special case settlement between the parties 
in the above-entitled matter, was presented to the 
Iowa Industrial Commissioner for consideration, 
approval and for an order authorizing and approving 
the same. 

The Commissioner having reviewed the Joint 
Application for Special Case Settlement and the 
allegations set forth therein, and being fully 
advised in the premises, finds that the question of 
liability and, therefore, the compensability of the 
Claimant's injury of September 12, 1975, and 
November 24, 1976, is In dispute between the 
parties and that a bona fide dispute e x ists herein 
and t hat the situation is such that pursuant to 
Section 85.35, The Code 1981, a compromise and 
special case settlement should be authorized. 

IT IS HEREBY ORDERED ANO ADJUDGED that the Joint 
Application for Special Case Settlement of the 
parties tiled in this case before the undersigned 
Deputy Industrial Commissioner be and the same is 
hereby approved and made binding upon the parties 
hereto. 

IT IS FURTHER HEREBY ORDERED ANO ADJUDGED that 
the Claimant, and anyone acting on his behalf, upon 
accepting the proposed settlement and the payment 
of the Employer and the r,surer of the sum of Eight 
Thousand and Twelve Dol l ars and Twenty-Five Cents 
($8,012.25) from thereafter questioning the validity 
of said settlement and from instituting or maintaining 
any further action or actions for review or otherwise 
and that these payments shall not act to toll the 
running of the statute of limitations. 

IT IS FURTHER ORDERED ANO ADJUDGED that the 
Department of Transportation and the State of Iowa, 
upon payment of the sum herelnbefore mentioned be 
paid to the Claimant under proposed settlement 
agreement, be and they are hereby discharged, 
released, and exonerated from any and all further 
liability to the Claimant and/or to any other 
person or persons, corporation or firm, by reason 
of any and all of the injuries sustained, by the 
Claimant on or about September 12, 1975, and 
November 24, 1976, arising out of the circumstances 
set for t h in said Joint Application for Special 
Case Se t tlement , or which may hereaf t er arise out 
of or result therefrom e xcept further medical 
benefits. (Emphasis added.) 

Claimant t~stified that he had gone to his regular physician, 
Mark Kruse , o.c., for treatment in 1975 or 1976 and that his 
employer paid those Incurred costs as part of the aforesaid 
settlement. 

1 
• 
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Claimant further testified that his injuries require further 
periodic treatment, that he has gone for such assistance to or. 
Kruse every six to eight weeks and that his employer has refused 
to honor such expense. Claimant also testified that following 
such treatments his low back discomfort is ninety percent 
improved enabling him to continue his employment duties without 
interruption. Claimant states that the services of Dr. Kruse 
"does me some good" as opposed to the lack of improvement the 
claimant has e xperienced when treated by other physicians. 

Defendants offered the services of three Sioux City physicians, 
all of which claimant rejects, and claimant requests the agency 
to appoint Mark Kruse, o.c., as his attending medical practitioner 
by virtue of the provisions of S85.27, Code of Iowa 1979, which 
reads as follows: 

For purposes of this section, the employer is 
obliged to furnish reasonable services and supplies 
to treat an injured employee, and has the right to 
choose the care. The treatment must be offered 
promptly and be reasonably suited to treat the 
injury without undue inconvenience to the employee. 
If the employee has reason to be dissatisfied with 
the care offered, he should communicate the basis 
of such dissatisfaction to the employer, in writing 
if requested, following which the employer and the 
employee may agree to alternate care reasonably 
suited to treat the injury. If the employer and 
employee cannot agree on such alternate care, t he 
commissioner may, upon application and reasonable 
proofs of the necessity therefor, allow and order 
other care. In an emergency, the employee may 
choose his care at the employer's expense, provided 
the employer or his agent cannot be reached immedi
ately. 

In light of the aforementioned statutory authority, Mark 
Kruse, D.C., is appointed as claimant's practitioner for the 
care and treatment of claimant's industrial injury. 

WHEREFORE, having seen and heard the witnesses in open 
hearing and after taking all of the credible evidence contained 
in this record into account, the following findings of fact are 
made: 

1. That the claimant sustained previous industrial injuries 
which require continuing periodic care. 

2. That Mark Kruse, o.c., provide such care which is 
limited to treatment of claimant's industrial injury. 

THEREFORE, IT IS ORDERED that Mark Kruse, o.c., is appointed 
as claimant's practitioner. 

It is further ordered that defendants pay claimant the 
following expenses he has incurred in treating the injury: 

Mark Kruse, o.c., $266.00 

Costs are charged to the defendants in accordance with Rule 
500-4.33. 

Signed and filed this~ day of January, 1983. 

No Appeal 
HELMUT MUELLER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ANITA NORCOTT , 

Claimant, 

vs. 

SIOUX CITY COMMUN ITY 
SCHOOL DISTRICT, 

Employer, 

and 

EMPLOYERS MUTUAL CASUALTY 
COMPANY, 

Insurance Carrier, 
Defendants. 

File No. 663750 

REVIEW 

R £ 0 P E N I N G 

D E C I S I O N 

INTRODUCTION 

This Is a proceeding in review-reopening brought by Anita 
Norcott, the claimant, against her employer, Sioux City School 
District, and their insurance carrier, Employers Mutual Casualty 
Company, to recover additional benefits under the Iowa Workers' 
Compensation Act as a result of an 1nJury she sustained on 
January 27, 1981. 

This matter came on for hearing before the undersigned 
deputy lnd~strial commissioner at the Woodbury County Courthouse 
in Sioux City, Iowa on July 13, 1982. The record was considered 
fully submitted on August 11, 1982. 

An examination of the Industrial commissioner's file reveals 
that a first report of injury was filed March 18, 1981. subse
quently, a memorandum of agreement was filed on March 18 1981 
A Form 2A was filed by counsel for the defendants on or ;bout · 
August 11. 1982. 

The record in this case consists of the testimony of the 
claimant, Valentine Norcott, Darold Sea, Harold McOecmitt, 
George Fenson; claimant's exhibits l through 4 inclusive (exhibit 
2 is a Joint exhibit): and defendants' exhibit A. 

ISSUES 

The issues to be resolved in this decision are whether there 
exists a causal relationship between the claimant's January 27, 

1981 work injury and her present disability, as well as the 
extent of that disability. There is also an issue concerning 
mlleage expense. 

REVIEW OF THE EVIDENCE 

At the time of hearing the parties, through counsel, were 
able to stipulate that the applicable rate in the event of an 
award 's $143.98. It was agreed that the claimant had not 
returned to work, but it was not stipulated that this inability 
to return to work was 1n any way causally related to the January 
27, 1981 incident. All medical bills appear to have been paid. 

The claimant, Anita Norcott, testified that she 1s 61 years 
of age, married, with three children. All of her children are 
grown and not dependent. 

Her educational background indicates that she is a high 
school graduate and a registered nurse. She has held her RN 
Certificate since 1943. 

She had been employed by the defendant 16 years as a regis
tered nurse and was functioning in that capacity on the date of 
injury, January 27, 1981. Her work history reveals that this ,s 
the only occupation she has ever pursued. 

The claimant testified that her employment duties for the 
defendant required that she be assigned to several elementary 
and junior high schools in the district. She would work approx
imately one-half day at each school and move from school to 
school. She testified that as she moved from school to school 
she was required to carry various supplies with her. 

Factually, on January 27, 1981 the claimant was leaving one 
of her assigned schools when she fell down the steps and landed 
on her shoulder and head. The record establishes that defendants 
filed a memorandum of agreement with respect to this case and do 
not dispute that on January 27, 1981 the claimant was their 
employee, and that on that date sustained a personal injury 
which both arose out of and in the course of her employment. 

Mrs. Norcott stated that immediately after the incident in 
question she noted pain in her shoulder and head and dizziness. 
Her neck then began to stiffen up and discomfort was noted. 
Soon after the incident she called Ja~es e. Walston, M. o., and 
he prescribed medication for her discomfort. The record es
tablishes that claimant continued to work for the defendant for 
approximately one month post inJury. Hrs. Norcott testified 
that she had difficulty turning her head at work and was unable, 
in her opinion, to adequ•tely do her :fbb. She states that she 
returned to or. Walston for purposes of an examination and 
treatment. Claimant indicates she has subsequently seen Dr. 
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Walston on a multitude of occasions related to treatment. She 
also describes certain traction devices which he has prescribed 
for home use. She has also been x-rayed and a cervical collar 
was prescribed. She has received and continues to receive 
ultrasound treatments and some relief has been noted. 

The claimant was examined by William P. Isgreen, M.O., at 
t he request o f the defendants. The testimony establishes that 
the claimant had seen Or. Isgreen on a prior occasion due to an 
ear difficulty. She denies consulting him for any neck problems. 

Mrs. Norcott indicates that she has not worked since February 
27, 1981 and is presently on a leave of absence from the Sioux 
City school sys t em. The record reveals that as early as 1977 
the claimant e xperienced mild neck discomfort and was treated 
for this by E. L. Van Bramer, M. o. In approximately 1960 she 
fell in a parking l ot and sustained a neck injury. She indi
cates that in her opinion there were no residual difficulties 
attendant this injury. The physical difficulties she is ex
periencing now are similar but more intense than those which she 
e xperienced in 1977. Her pain is described as being more 
intense and e xtending into the neck and shoulder areas. The 
claimant has taken Hotrin prior to this injury. She is of the 
opinion that the present medication she is taking does not 
relieve the painful symptoms. She was always able to relieve 
the symptoms with medication prior to the date of injury herein. 

The claimant test if ied that she has difficulty turning her 
head and as a result would have difficulty with certain job 
functions required of a school nurse. She also noted difficulty 
1n driving, which she claims will prohibit her from home visits 
1n conjunction with her nursing duties. Mrs. Norcott 1s of the 
opinion that she cannot do her former work because of the pain 
caused by movement of her neck and shoulders. 

The claimant's daughter now helps her with work around the 
house. As the claimant stated, she is unable to do many of the 
basic household chor es. She notes difficulty in pushing, 
pulling and lifting and has expecienced muscle spasms on occa
sions. 

Hrs. Norcott i ndicates that no mileage has been paid to her 
in conjunction with this case. She indicates that Dr. Isgreen's 
office 1s only a few blocks from her residence but that Dr. 
Walston's office is between 20 and 30 miles. The record es
tablishes that she has consuted Dr. Walston approximately 100 
times. 

The claimant admitted that February 24, 1981 was the first 
occasion on which she was examined by a physician for this 
injury. She 1s insistent that she called Dr. Walston on or 
about the date of injury and he prescribed medication for her. 
Any variance in his dates from this testimony she considers to 
be an ecror on his part. Dr. Walston took care of the claim
ant's husband and children prior to the date of injury but never 
treated the claimant until February 24, 1981. Exhibit 2 is the 
official job description prepared by the Sioux City School 
District covering claimant's position. Exhibit 3 is a com
pilation of Job duties that claimant stated she cannot do, which 
was prepared by her former counsel and the claimant. The 
claimant admitted that she would not do all of the items listed 
on exhibit 3 every day. On cross-examination, she acknowledged 
that she took Motrin prior to the date of injury on a daily 
basis and continued to take it after the date of injury. She 
also conceded that she had traction in regard to the 1977 
discomfort. 

Claimant conceded that she has not applied for any other 
positions as she is on a leave of absence from the defendant. 
She has not attempted to return to work for the Sioux City 
school system. 

Claimant's husband, Valentine Norcott, testified on her 
behalf. He is the retired Superintendent of Vocational Reha
bilitation in Sioux City. Be is a college graduate and is 
clearly well qualified in the area of vocational rehabil i tation 
generally. Counsel for the claimant attempted to qualify this 
witness as an expert witness to test i fy on behalf of his wife, 
Anita Norcott. It appears to the undersigned deputy that in any 
other case this witness may indeed be qualified to express an 
e xpert opinion. Rowever, in this case clearly a professional 
opinion from him is self-serving and is highly prejudiced. 
Additionally, this gentleman has at least an indirect interest 
in the outcome of the litigation. Therefore, the undersigned 
has disregarded, in total, his opinion. 

Darold Sea testified on behalf of the defense. Be Is the 
Director of Personnel and Employee Relations for the defendant. 
He has held that position for 17 years. He knows the claimant 
and is familiar with her job and job description. He indicates 
that claimant's exhibit 2 is an accurate job description of 
cla i mant's position. Be indicates that if an employee could do 
the functions listed on claimant's exhibit 2 they would be a 
satisfactory employee for the defendant. 

This witness has examined claimant's exhibit 3 and is in 
agreement that many of the items listed on this exhibit cover a 
portion of the duties of the claimant as a school nurse. 
However, he notes that claimant ' s e xhibit 3 is not all inclusive. 
He concedes that a nurse would have to do the duties outlined in 
exhibit 2 and e xhibit 3 in order to work for the defendant. He 
is unable to say how often the person would have to perform the 
Jobs outlined in exhibit 3. 

Harold HcDermitt testified on behalf of the defendants. Be 
is the Directnr of Pupil Services for the defendant and has held 
this position for four years. He supervises many of the activ
ities for the defendant, including the nursing program. He is 
also aware of the duties of the school nurse and confirms that 
claimant's e xhibit 2 outlines those duties. Be indicates that 
if an individual were able to perform the duties outlined on 
claimant's exhibit 2 they would be performing satisfactorily. 
Be also indicates that nurses are able to ask for assistance 
when performing certain functions. Re conceded that a nurse 
would have to be able to drive a car 1n her r sition. She might 

also be required to carry certain equipment from school to 
school. Be concedes that some of the items listed on claimant's 
exhibit 3 could be included in the general job description, 
depending upon the circumstances. 

George Penson testified on behalf of the defendant. Be is 
the elementary school principal at Hunt School, where the 
claimant was injured. He is familiar with the claimant and 
reviewed claimant ' s exhibits 2 and 3. He concedes that exhibit 
2 describes the job of a school nurse and some of the iteMs on 
exhibit 3 might have to be performed by the school nurse. 

James H. Walston, H. o., testified on direct examination 
conducted by counsel for the claimant that he is a Board Certified 
family practitioner and surgeon practicing in South Sioux City, 
Nebraska. He is also licensed to practice medicine in Iowa. He 
knows the claimant and confirms that she has been a patient of 
his since February 1981. Be confirms that the first visit by 
the claimant to his office was in February of 1981 and she 
recited a history at that time of having fallen at a school in 
Sioux City and injuring her arm, neck and back. An examination 
was conducted and x-rays were taken. The x-rays revealed "some 
narrowing of the cervical spine to the level of C-6 and C-7 •..• 
There was also some straightening of her cervical spine and some 
spurring of some of the cervical bodies.• He confirms that the 
only thing he has ever treated Hrs. Norcott for are her neck 
complaints. Eventually the physician reached a diagnosis that 
as a result of the fall on January 27, 1981 the claimant sus
tained "cervical myositis and possible intervertebral disk 
lesion.• He confirmed the last examination of the claimant was 
on June 9, 1982. During the course of his treatment he has 
prescribed various muscle relaxants and pain relievers, in
cluding Motrin. He also confirmed that a neck collar was 
prescribed by him and traction and ultrasound treatments were 
also undertaken. He confirms that her condition improved during· 
the course of his treatment but to a very small degree. He is 
of the opinion that as of April 1982 the claimant reached 
maximum medical recovery. He is also of the opinion that based 
upon a reasonable degree of medical certainty, claimant has 
sustained a functional disability of 15-20 percent as a result 
of the incident in question. He further adds: 

A. Well, it would be 15 percent -- 15 percent of 
her bodily function, I would guess. Now, certainly 
she would be more disabled for specifically carry
ing out her duties as a school nurse, which is what 
I guess we are talking about. I mean, she can 
probably do her housework and probably make meals 
and pretty much function around the home, but I 
don't think she would be able to -- she would be 
disabled more than that if you are talking strictly 
about her duties as a school nurse. 

He is of the opinion she could not return to her job as a school 
nurse. He further indicates: 

Q. Doctor, do you have an opinion, again based 
upon a reasonable degree of medical certainty, as 
to what type of activities she will no longer be 
able to do we'll say outside of the specific job 
that she had in the past? 

A. Well, it would be similar to what she is doing 
at school. She wouldn't be able to use her arms 
above her head. She wouldn't be able to lift or 
carry. She wouldn't be able to turn her head 
suddenly without pain. She wouldn't be able to 
lift or carry over 20 pounds, I suppose. I guess 
that would be it. 

One thing she has mentioned to me is that she 
takes medicine, but it makes her light-headed and 
dizzy at times. That ' s why we've switched to 
several different med1cat1ons for pain. She says 
she is unable to sit for any period of time without 
having a lot of pain in her neck. She 1s unable to 
read because you have to put her head down. So I 
suppose all those things would be taken into 
consideration. 

He further testifies: 

HR. PLAZA: Doctor, as a bit of a summary then and 
hopefully my last questions -- or three maybe, do 
you have an opinion, once again based upon a 
reasonable degree of medical certainty, as to 
whether or not Anita Norcott aggravated her con
dition as a result of •er fall on January of 1981? 

THE WITNESS: Well, yes. Looking at the X rays, 
getting back to the X rays we took, she did have 
some spurring, which would indicate that she had 
had arthritis in her neck, which obviously was not 
caused by the fall that she suffered shortly before 

I saw her and x-rayed her. So apparently she had 
some antecedent arthritic changes in her neck, as 
many of us do at that age group. 

Certainly, the trauma she sustained has and -
would have and has caused her symptoms to be much 
worse, and it aggravated any preexisting arthritis 
she might have had. 

He is of the opinion she will require further medical 
treatment. 

On cross-examination, he testifies: 

Q. Dr. Walston, I will try to be very brief. 
have testified that Mrs. Norcott's disability 
the body as a whole is 15 to 20 percent. Are 
able to say with reasonable medical certainty 
much of that 15 to 20 is attributable to the 
preexisting changes that the X rays show? I am 

You 
to 
you 
how 



200 REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 

talking here strictly about the physical impair
ment, not how it might relate to her employment. 

A. Yeah. Certainly, she has some preex isting 
arthritis. I -- she had not apparently sought any 
medical help prior to the time she was injured. At 
least I have no knowledge of this. I was the 
physician and am the physician for her husband and 
some of her children . As r stat ed previously, I 
had prescribed medication over the telephone for 
her. 

I do not know whether she had any problems with 
her neck -- with her arthritis before this time or 
not. If she did, she did not consult me for it. 
She was not on any medication except the Premarin 
for menopause symptoms. I guess ram k ind of 
losing track of your question. You are asking 
me 

o. Were you able to say with certainty how much of 
the 15 to 20 would be attributable to the pre
existing condition? 

A. No, I guess I can't, except -

o. All right. 

A. -- as I previously said, I am sure that what
ever disability she might or might not have had 
prior to this time, and I don't know that she had 
any, would certainly be aggravated by her injury in 
February. 

o. All right. You are not aware of an injury to 
her neck in 1960 and treatment by Dr. Heiden 
(phonetic) as recently as '76 or '77? 

A. No. That ' s what I am saying. I do not know 
what her previous problem was. 

o. All right. Would I be safe in assuming, 
Doctor, that you have ruled out the intervertebral 
disk lesion at this ti~e. 

A. I think so, yes. 

Q. So are we dealing primarily with a soft tissue 
injury? 

A. Yes. 

Willi~m P. Jqgreen, M.O., t P~tifiPd on behalf of the defense. 
On direct e xamination conducted by counsel for the defense, Dr. 
lsgreen indicated he is a Board Certified specialist in neurology. 
An examination of his curriculum vita indicates that he is 
highly qualified in this area. 

Dr. Isgreen confirms that he examined the claimant on August 
26, 1981 at the request of the defense. He confirms that he 
examined her on one occasion prior to the date of injury, and in 
this case the examination was conducted on December 8, 1980. At 
that time Hrs. Norcott was complaining of vertigo. She, at that 
time, recited a history of arthritic complaints and neck pain 
persisting since 1960, when she was injured during a slip and 
fall incident. 

This physirian is also a ware that the claimant was receiving 
treatment for neck complaints in 1976 or 1977 from Dr. Hyden. 
With respect to his examination of the claimant in December of 
1980, he indicates: 

Q. Was there any restriction of motion in her 
neck? 

A. The physical examination at that time showed 
restriction of movement of the neck both laterally 
and vertically. The degrees at that time, I did 
not note, but there was, as noted at that time, 
restriction of movement. 

Dr. Isgreen kept the claimant off 
findings in this earlier examination. 
return to work on or about January 2, 

work as a result of his 
She was permitted to 

1981. 

With respect to his second examination conducted on August 
26, 1~81 at the request of the defendants, the claimant recites 
history which 1s consistent with her testimony. Dr. Jsgreen 
1nd1cates: 

HR. BARRISON: Q. Doctor, 1n general was the 
location of Hrs. Norcott's pain similar to that 
that she had had prior to January 27 of 1981? By 
that, I'm referring to the pain in the neck. 

THE WITNESS: A. The pain, as near as I can remem
ber it and as near as the notes reveal, was not 
different in significant fashion from the previous 
pain that she had described. 

With respect to the examination he conducted In A~gust of 
1981, or. Isgreen indicates: 

Q. Were the results of the examination on January-
or I'm sorry-- August 26 terribly different from 
those in December or January prior? 

A. The only difference in the exam was that the 
restr1ct1on of movement of the neck Y86 worse 1n 
the August examination of '81 ••hile the examination 
of the eyes with the abnormality of occular move
ment that was noted in Oece~ber was now, in August, 
absent. 

As a result of his examination, Dr. tsgreen concluded: 

TH£ WITNESS: A. I felt that Hr s. Norcott had at 
the time sustained soft tissue injury to the 
cervical area, a feeling tha t this was an e xagger
ation or a furtherance of the problem that had been 
there for a rather lengthy period of time. 

With respect to the issue of permanency, Dr. Isgreen testi-
fies: 

Q. Doctor, did you form an opinion with reasonable 
medical certainty as to whether or not Hr s. Norcott 
has permanent impairment o f her nervous system, 
based on your e xamina t ion? 

A. I did. 

Q. Okay. And what is that opinion? 

A. I felt that I could find no evidence of per
manent impairment in Hrs. Norcott . 

With respect to aggravation of a preex isting condition, Dr. 
Isgreen indicates: 

Q. In your report, Doctor, you say that the 
problem has been--her problem has been perpetuated 
in exaggerated fashion because of her previous 
injury. Can you tell the Commissioner what you 
mean by that? 

A. I suppose what I mean by that is that the neck 
in Hrs. Norcott would appear to be a sensitive or a 
weak area that perhaps is triggered by even some
times trivial sorts of injury; that this, for her 
was her, if you will, her Achilles tendon or her 
soft spot, her weakness, that simply was easily 
aggravated and perhaps perpetuated by activities or 
injuries. 

Q. Do you have an opinion, Doctor, again based on 
your examination of August 26 and your knowledge of 
Hrs. Norcott as a patient prior to that, as to the 
extent within which her condition has been aggra
vated? 

HR. PLAZA: Are you talking about as a result of 
whi ch injury? 

HR. HARRISON: AS a result of the January 27 in
cident. 

TH£ WITNESS: A. Well, I felt, as I said, that it 
may have hastened her getting to a point in time 
wh~re she moy hove gotten to noturolly onyvoy. I'm 
not answering your question directly, I suspect, 
but I'm not so sure I can do a better job of it. 

Q. In your report you mentioned that you thought a 
figure of 5 percent impairment was not out of order. 
Would that still be your opinion today? 

A. That's correct. 

Dr. Isgreen indicates, in his opinion, that as of August 26, 
1981 the claimant was capable of gainful employment. 

Dr. Isgreen reviewed the job description of a school nurse 
in the Sioux City School District and expressed the professional 
opinion that as of August 26, 1981, the claimant would be able 
to carry out the duties outlined in the )Ob description. Dr. 
Isgreen also e xpressed the opinion that the claimant did not 
appear anxious to return to work. 

Dr. Isgreen concedes that there are certain activities which 
are contraindicated. Wlth this respect, he indicates: 

TH£ WITNESS: A. Any sustained sort of activity 
requiring bending, lifting, pushing, pulling, 
carrying and the like, I felt, would not be in Hrs. 
Norcott's best interest. 

Q. Could you define for the Commissioner what you 
mean by •sustained•? 

A. Wel J, I think in the course of an hour, If she 
were having to bend over or 11ft or push or pull 
things for more than 30 minutes out of that hour, 
that that would be over and above what one would 
like to see in a lady with these sorts of com
plaints. 

Q. Based on that history of arthritic and neck 
pain complaints and her light-headedness, would 
those types of activities that you just mentioned, 
sustained lifting, bending, stooping, would those 
have been contraindicated at the time of her 
December 1980 examination? 

A. Given the history of difficulties since 1960 of 
nee~ problems, those restrictions would have been 
in effect without her inJury of the 27th of January. 

After examining deposition exhibit 5, which Is a compilation 
of job duties prepared by counsel for claimant, he testifies: 

TB£ WITNESS: A. I felt then--and there's no 
information I have to change that opinion--that, as 
outlined in Exhibit 5, that there were certain 
obvious difficulties with that description and ~Ith 
her condition. That is, I felt, as I've said 
previously, that lifting and carrying were to be 
avoided as ~uch as possible, and when unavoidable 
to be done with reasonable care and,llOt to involve 
heavy obJects. I didn't feel that carrying supplies 
upstairs three stories was in her beat interest, 
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and particularly downstairs was also not in her 
best i nterest. Perhaps the most difficult aspect 
of her job description as outlined--on her job 
duties as outlined in Exhibit 5 was that there may 
have ar i sen the need to do cardiopulmonary resus
c1tat1on. 

Hrs. Norcott was concerned about her abilities to 
do that, and I would concur with her concern. 
Cardiopulmonary resuscitation 1s at times an 
e xceedingly strenuous activity, and I know in both 
of the hospitals that we have the person that does 
the cardiac massage, is usually the biggest in
dividual we can get off the streets, who simply is 
hired by the hosp i tal to be on duty to do cardiac 
resuscitation, so that it really was not in Hiss 
Norcott ' s best interest to fill that role. So 
obviously there was a difference between Hrs. 
Norcott's activitiPS as she stated and as outlined 
in Exhibit 4 . 

He further testifies: 

HR. PLAZ A: o. Well, Doctor, assuming her job 
descr1pt1on is accurate, she does those duties in 
addition to the duties described in Exhibit No. 2, 
do you feel within a reasonable degree of medical 
certainty that she can return to her prior employ
ment as a school nurse, again assuming those duties 
are part of her yearly functions as a school nurse? 

THE WITNESS: A. If those are required activities 
of Hrs . Norcott, then she should not return to that 
pos1t10n. 

With respect to aggravation of a preexisting condition, this 
physician testifies on cross-examination: 

HR. PLAZA: o. Doctor, do you have an opinion, 
based upon a reasonable degree of medical cer
tainty, as to whether or not ~n1ta Norcott aggra
vated her preexisting medical condition as a result 
of her January 27, 1981, fall? 

THE WITNESS: A. r Do. 

Q. And what is that opin1on? 

A. I feel with reasonable medical certainty that 
Hrs. Norcott, in her accident of January '81, 
exaggerated and furthered a cond1t1on that had been 
there for at least the previous 20 years. 

Claimant ' s e xhibit l, which is a compilation of medical 
reports, has been e xamined 1n conjunct1on with the disposition 
of this case. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of January 27, 1981 is C3Usally 
related to the disability on which she now bases her claim. 
Bodish v . Pischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945 ) . A 
possibility is insufficient; a orobability 1s necessary. Burt v. 
John Deere Waterloo Tractor works, 247 Iowa 691, 73 N.W.2d 732 
(1956). The question of causal connection is essentially within 
the domain of e xpert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

While a claimant 1s not entitled to compensation for the 
results of a preexist1ng in)ury or disease, the mere existence 
at the time of a subsequent injury is not a defense. ~ose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
(1956). If the claimant had a preexisting condition or d1sabiT-
1ty that is aggravated, accelerated, worsened or lighted up so 
that it results 1n d1sabil1ty, claimant 1s entitled to recover. 
Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812, 
_(1962). 

When an aggravation occurs in the performance of an em
ployer ' s work and a causal connection is established, claimant 
may recover to the e xtent of the impairment. Ziegler v. U. S. 
Gypsum Co., 252 Iowa 613, 620, 106 N.W.2d 591, _ _ ()961). 

The Iowa Supreme Court cites, apparently with approval, the 
C.J.S. statement that the aggravation should be material if 1t 
is to be compensable. Yeager v. Pirestone Tire and Rubber Co., 
253 Iowa 369, 112 N.W.2d 299 (1961); loo C.S.J. Workmen's 
Compensation f555(17)a. 

If a claimant contends he has industrial disability he has 
the burden of proving his 1nJury results 1n an ailment extending 
beyond the scheduled loss. Kelloig v. Shute and Lewis Coal Co., 
256 Iowa 1257, 130 N.W.2d 667 ()9 4). 

The opinion of the supreme court in Olson v. Goodyear 
Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963) at 1121, 
__ , cited with approval a decision of the industrial commis
sioner for the following proposition: 

D1sab1lity • • • as defined by the Compensation Act 
means industrial disability, although functional 
disability is an element to be considered ... I n 
determining industrial disability, consideration 
may be qivPn to the injured employee's age, edu
cation, qual1ficat1ons, experience and his inabil
ity, because of the injury, to engage 1n employment 
for which he is fitted. • • • • 

Functional disability is an element to be considered in 
determining industrial disab1l1ty which 1s the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 

and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251 , (1963). 

ANALYSTS 

The defendants 1n this case filed a mrmorandum of agreement 
and by that action admit that on the date of injury, January 27, 
1981, the claimant was an employee. They also admit that on 
that date she sustained a personal injury which both arose out 
of and in the course of her employment with them. It is noted 
in the issues portion of this dec1s1on, the issues to be deter
mined are the e xistence of a causal relationship between the 
inJury of January 27, 1981 and her resulting disability, as well 
as the extent of that d1sabil1ty which is attributable to the 
work 1nJury. 

The records in this case make 1t clear that the claimant had 
a preex1st1ng arthritic condition to her neck area. Whether 
this was brought on by the trauma of 1960 or 1977 1s of no 
consequencr. The fact remains that the preexisting condition 
existed. 

It is further clPar that the claimant materially aggravated 
that condition through the incident of January 27, 1981 to the 
point that the aggravation becomes a compensable injury under 
the Iowa Workers' Compensation Act. Defendants, 1n substance, 
concede this through t~e memorandum of agreement and payment of 
benefits. 

The claimant was treated for an extended period of time by 
Dr. James Walston and his testimony has been thoroughly reviewed 
1n conjuction with the final disposition of this case. Dr. 
Walston trstif1ed that the claimant had a permanent functional 
1mpairmPnt of 15-20 percent, which is substantial. Close 
exarr1nat1on of his testimony reveals, however, that he was not 
awarP. of the claimant's preexisting arthritic condition. Nor 
was he aware ot the 1960 and 1976, or 1977 treatments. He also 
was not able to indicate, in terms of a profess1onal opinion, 
how much of the d1sab1lity rating that he gave 1s attributable 
to the preexisting condition and how much 1s attributable to the 
aggravation. A close examination of his qualifications 1nd1-
cates that he does not have the highly specialized training and 
background that Dr. Isgreen does. 

Dr. Isgreen is clearly of the opinion that thP incident of 
January 1981 aggravated the preex isting condition. Re is aware 
of the preexisting condition and the prior inJury. He is of the 
opinion that the claimant has sustained a 5 percent permanent 
functional impairment as a result of the January 1981 incident. 
An examination of h1s qualifications indicates that he has a 
significant background in the area of neurology and his opinion, 
1n the final analysis, will be given the greatest weight 1n the 
final disposition of this case, including his opinion regarding 
the length of healing period. 

Two )Ob description_ have been submitted 1n conJunction with 
this case. Claimant's exhibit 2 appears co be the official job 
description of the Sioux City Community School District. 
Claimant's exhibit 3 is a hybrid job description, which has been 
c ompiled by claimant ' s counsel. Probably a fair job description 
would consist of a mi x of claimant's e xhibits 2 and 3. To say 
that claimant's exhibit 3 is a total compilation of the claimant's 
job descr1pt1on is in error and will not be adopted in this 
dec1s1on. The greater emphasis will be placed on claimant's 
exhibit 2 as this appears to be the official Job description, 
although some consideration will be given to claimant's exh1b1t 
3 taken in conjunction with claimant's description of some of 
the specific duties that she must perform. Dr. Isgreen, 1n the 
final analysis, recommends that the claimant avoid certain types 
of activities on a continuing basis. He is also of the opinion 
that, after reviewing claimant's exhibit 2, she should be able 
to return to work and certainly perform the majority of the 
tasks outlined on claimant's exh1b1t. 

The claimant is found to be credible in her testimony in 
this case. She 1s 61 years of age and has substantial back
ground and training 1n the nursing area. She has been a school 
nurse for an extended period of time. The facts 1n this case 
establish that prior to January 27, 1981 she was able to carry 
out her duties as a school nurse without apparent restriction or 
difficulty. After January 27, 1981 she has indPed no substantial 
difficulty in following through with those responsibilities. 
She has not returned to work. Dr. Isgreen indicates that he 
felt that perhaps she was not too anxious to return to work. 

Valentine Norcott'• testimony has bePn rejected in terms of 
the final disposition of this case due to the clear prejudice of 
this individual in the ca se. While his testimony has been 
reJected, his opinions w~re still at least heard by the under
signed. Perhaps 1t is a combination of Hr. Valentine's opinions, 
in part, and cl~imant's dis comfort, in part, which have con
tributed to the overall present posture of the case. 

Based upon the record as a whole, and taking into consid
eration the aforec1ted industrial d i sability cons1derat1ons, it 
is determined that the claimant has sustained an industrial 
disab1l1ty of 20 percent of the body as a whole. Healing period 
terminates August 26, 1981 pur~uant to the opinion of Dr. 
Isgreen. 

FINDINGS OP FACT 

That on January 27, 1981, the claimant was an employee of 
the defendant. 

That on January 27, 1981'. the claimant sustained an inJury 
which both arose out of and 1n the course of her employment with 
the defendant. 

That the claimant has a preexisting arthritic condition of 
her cervical spine. 

That the claimant has not returned to work since Pebruary 
24, 1981 
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That the claimant was treated for an extended period of time 
by Dr. JamPs Walston, a Board Cert1f1ed family practitioner. 

That Dr. Walston was not aware of the extent of claimant 's 
underlying condition. 

That the claimant was also examined by Or. Wlll1am lsgreen, 
a Board Cert1f1Pd neurologist. 

That or. lsgreen was aware of the underlying arthr1t1c 
condition and statPd she had a S percent functional disability 
as a consequence of this Incident. 

That the cla1mont through the work 1n1ury of January 27, 
1981, matPrlally aggravated thP underlying arthr1t1c cond1t1on 
1n her cervical spine. 

That the claimant 10 61 years n t age, married, with no 
dependent children. 

That the claimant is a reglsterrd nurse and has b~en a 
school nurse tor 16 yPars. 

That the claimant has no other training 1n any specific 
field. 

That the claimant hao an 1ndustr1al disability of 20 percent 
of the body as a whole , 

That the healing period terminates on August 26, 1981. 

CONCLUSIONS Of LAW 

That the claimant has sustalnPd her burden of proof 1n 
establishing a causal relationship betw~en the 1n1ury of January 
27, 1981 and her present 1ndustr1al disability oi 20 percent of 
the body as a wholP. 

ORDEII 

THFREfORf IT IS OPOEPEO: 

That the defendants shall pay unto claimant one hundred 
(100) weeks of prrmanent partial d1sab1l1ty benefits at the 
stipulated rate of one hundred torty•thrre and 98/100 dollars 
($143.98) per week, 

That the defendants shall pay claimant healing period 
benefits rrom February 21, l~UI tnrough August 26, 1981 ot the 
weekly rate of one hundred forty-three and 98/100 dollars 
($143.98). 

That the d•fcndants shall pay unto cla1mont mileage expense 
1n the following amounts: 

3000 miles (30 miles x 100 trips) at $.20/~ile • $600.00 

That all accrued benefits shall be paid to the claimant 1n a 
lump sum. 

That the defendants are given credit for all b~nefits 
previously paid, 

That Interest shall accrue pursuant to section 85.30 as 
amended by S.F. 539. 

That thr costs of this action arr taxed to the defendants 
pursuant to Industrial Commissioner's Pulr 500-4.33. 

That the defendants shall file a final report upon payment 
of this award. 

Signed and filed this 20th day of October, 1982. 

No Appeal E. J. l<ELLY 
DEPUTY I NDUSTRIAL COHHI SSIONER 

BEfOPE TH£ IOWA INDUSTPIAL CO~H ISSIONEP 

BEPI F. NUNGESSEP, 

Claimant, 

VG, 

GOODYEAP TIP£, PUeBEP CO., 

Employ"', 

and 

TPAVELEPS INSUPANC£ CO~PANY, 

Insurance Carrier, 
Defrndants. 

Fl le No. 642999 

P E V I F W -

P E O P F N I N G 

OFCISIOII 

INTPCCUCTION 

This is a proceeding in revirw-reopeninQ brought ~y eer1 E, 
NungeEser, thr claimant, aQalnst his employer, Coodyear Tire, 
Putter Company, and the Insurance carrier, Travelers Insurance 
Company, to recovrr additional trnef1ts under t~e Iova ~orkers' 
Compensation Act as a result of an 1n1ury he sustained on 
Drcemter 19, 1979. This matter camr on tor hearino tefore the 
undersiQned deputy 1ndustr1al comm1ss1oner at the juven1lr Court 
Facil lty 1n Cl'der Papids, Iowa or August 23, 1982. The record 
was considered fully outm1tted on Septl'mber 13, 1982. 

An exa~ination of the industrial ~0~~1ss1orer 1 s file 1~d1cates 
t~at a first report of inJury was filed AuQust 6, 1980. A 
mrmcran~um of aQreerrent was filed on that same date. An afrl1-
catlon for fartlal commutation vas filed and approved on August 
4, 1980. This rart1al commutation dealt with an 1n1ury to 
c aimant's left leQ. A joint application for approval of 
compromise special case settlement was filed fPrruary 20, 1981 
and approvPd on that d&tP. Clal~~nt·s receipt bnd sotisfoct10~ 
of the !undc prov1dPd for 1n the special case settlP~ent was 
fill'd FPbruary 25, 1981. The £inal report was filed February 
25, 1981, reflect1na the extent of eenef1ts paid. 

The record in this casP consists of the testimony of the 
cla,,,.ant, Hike Ferm•n, the deposition testimony of Deputy 
Industrial COJ1'J1'issioner Barry Moranville, the medical testil1'ony 
of Fred J. Pilcher, H.C.: claimant's exhibits A throuQh H, 
inclusive; and defendants' exh1b1ts J through 18, inclusive. 
ObJectiono lodQed to claiJ1'ant's and defendant£' exhibits are 
overruled. ~II of the aforementioned e xhibits will te con
s1drred ty the undersigned for whatever probative value they l1'ay 
be deel1'ed to contain. 

ISSUFS 

The 1ssues sought to be determined 1n this proceeding 
include a deter,,.inat1or of whether therP exists• causal relat1on
sh1p tPtwrpn the cla,,,.ant's 1n;ury of Dece,,.ber 19, 1979 and the 
prPsent d1aabil1ty to his left leo; the nature and extent of 
that disability; the appropriateness of medical charaps under 
section 85.27 of the Code: an~ the pffect the approved com
prol1'1se special case settlement has on this proceeding. 

RFVIEW Of TH£ FVIDENCE 

The claimant, Ben E. Nungessl'r, test1f1ed that hp 1s 28 
years of agr. Mr. Nunoesser Is a skilled, ,,.aster mechanic but 
1s presently unrmployl'd. 

The clail1'ant confirmPd that on DecemrPr 19, 1979 he was 
injured while el1'ployed by Goodyear Tire, Pubber Comrany. The 
Injuries claimant sustained were to his left 1Pa and to his Ja w. 

With respect to the left leo injury, the claimant tPst1fied 
that hP has noted continuing probl~ms with that area of his tody. 
He indicatPS that the leg "Qoes out• on a frequent basis, and he 
will tall to the ground as a result. The unders1oned otserved 
at time of hearlna that the claimant walked with a not1ceatle 
limp. Hr. HunQesser has also detected a loss of sensation In 
this J1'ember. He stated that the lea has been painful since thP 
date of 1njury, December 19, 1979. ThP clai.,ant stated that he 
Is unable to stand on his left lea for an extended period of 
time. Fro,,. his testimony, it appears that difficulty Is noted 
aftPr standing for approxiJ1'ately two hours. The )eQ then 
becomes painful and J1'ay give out. 

Hr. Nung<'sser statl'd that In 1981 he worked at Perkins Steak 
and Cake restaurant for a period of two weeks, tut was torcPd to 
quit that position bl'cause his leg gavl' out. 

The claimant confirms that In July 1980 his physiclar, Fred 
J. Pilcher, H.O., was of thP opinion that he had a 15 perc<'nt 
permanPnt partial il!'palrrrent of the left le9. Mr. Hun9esser 
further confirms that he hos been compl'nsated for a disability 
of IS percent of thr IPQ by Travrlers Insurancr Company. 

Of critical lmportoncl' in the dispositlo~ of this casP •• 
thP joint AppJ1catlon for ~prroval of a ~ampromise op~c,al case 
settlel1'ent, fllPd and approved on February 20, 1981. That 
docu~ent provides: 
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Co~es now the Clairrant, Peri E. Nungesser, the 
Employer , Goodyear Tire, Putter Co., and its 
Insurance Carrier, the Travelers Insurance Co., and 
respectfully petition the Iowa Industrial Corris
sioner t o approve Special Case Compromise Settle
ment and in support thereof state: 

l. That claimant was errployed as a mechanic for 
the errployer. That he had worked for the errployer 
for a period of approxirrately nine days prior to 
the accident occurring. 

2. That the claimant claims he sustained an 
injury t o the left knee and his jaw while he was 
adjusting the carburetor on a car which allegedly 
slipped into gear and roved forward pinning the 
clairant tetween the front of the automobile and 
some tires stacked in the area. 

3. That as a result of the 1nJury to the left 
leg, medical treatment was conservative in naturP 
and no surgery was performed. A permanent partial 
disability rating of 15\ of the lea was assessed ty 
Fred J. Pilcher, ~ .D. and benefit~ paid accordingly 
f or the sarre. 

4 . That the claimant also alleges acute pain in 
the right temporomandibuJar joint, which he alleoes 
is a result of the accident also. Claimant saw Dr. 
Vancleve for routine dental checkup on June 13, 
1980 at which time there was no indication of Jaw 
injury. First indication of probable jaw Injury 
was pursuant to e xamination by Dr. Irroehl on August 
13, 1980, at whi ch tire a diagnosis of TMJ was rrade. 

That there has been a submission of all medical 
reports, x-rays and torrogrars to the National 
Dental Consultan ts in Islip, N.Y. for review and 
t hei r opinion, which is attached hereto, indicates 
t hat the claimant 's T~J problem is not related to 
the accident of December 19, 1979. 

5 . That there is a serious tonafide (sic] 
dispute between the claimant, employer, and 1neur
ance carrier, as to whether or not the clairant 
sustained an inJury arising out of and in the 
course of his employn,ent, as I t relates to his TMJ 
cOmflaint; whether there wa s any causal connection 
whatsoever between claimant's employment with t~e 
employer and his condition of 111-teing; and 
whether he has incurred any functional or indus
trial disability as a result of this condition. 

6. That the parties are desirous of resolvino 
their differences and corrpromis1no this dispute. 
The errployer and insurance carrier by way of 
corrpromise have offered t o the clal"'ant ($7,500.00) 
Seven Thousand Five Hundred Dollars 1n one lump sum 
in Compromise Settlement of all of his cla1rrs for 
any and all disability and medical e xpenses or 
other benefits that the claimant may claim he 1s 
entitled to under the Iowa Workers' Compensation 
Act relative to the jaw injury. 

7. That the parties agree that in order to 
avoid litiQation, this matter should be settled, 
and the settlerrent should be submitted in writing 
to the Iowa Industrial Commissioner for approval. 
The parties f urther wa ive all requirements of 
notice and hearing as provided in the Code of Iowa, 
Section 17A.12 and the rules of the Iowa Industrial 
Comm issioner. 

It is further agreed by and between the parties 
that the approval by the Iowa Industrial Commis
sioner shall be binding upon the parties and shall 
not be construed as an original proceeding estopplng 
the runnlno of Section 85.26 of the Iowa Code or 
impairing o r mitigating the defense of eald s t atute 
and that said settlement shall constitute a final 
bar to any further rights arising under Chapters 
85, 86, 85A, or 87 of the Code of Iowa. 

The parties have waived presentation of this 
agreement to the Distr i ct Court. 

WHfPfPORE, the Claimant, Employer and Insurance 
Ca rrier respectfully request that the Iowa Indus
tr,al Commiseloner enter an appropriate order 
approving this Special Case Compromi se Settlemen t 
and authorizing the completion of the settlerent. 

The order approving the compromise special settlement, 
signed February 20, 1981 provides: 

On this 20th day of February, 1981, the Joint 
Applicat ion For ~pproval of Comprorrlse Settlement 
came on for Hearing, and being fully advised In the 
premises, it is found and held: 

l. The parties are Involved in a bona fide 
contested case. 

2. The parties have agreed upon a settlement, 
subject to the approval of the Iowa Industrial 
Colllmissloner . 

3. The Settlement Agreement should be approved. 

WHEREFORE, it is OPDERED tha t the Joint Application 
For Approval of Special Case Compromise Settlement 
be and the same hereby ls approved. This approval 
is binding upon the parties and is not to be 
construed as an origina l proceeding. 

It ls further CPCEPED that afproprlate f l linos 
be made upon payment of the proceeds to the clairrant 
in the amount of Seven Thousand Five HundrPd 
Dollars ($7,500.00) for the SettlemPnt Agreement. 

ThP statemPnt of awarenPSS e~ecuted ty claimant and f1]Pd 
February 20, 19el provides: 

I, ePri E. ~unoes~er, herety statP that I have 
been fully advised, and that I fully understand thP 
effect of a Corrromise Special CasP Settlement of 
my clai"' for Wor~ers' Compensation ~eneflts: I 
fully understand that said settlement will constitute 
a full, final and corrp)Pte sett!Pment in satis
fac ti on of any and all claims under the Iowa 
Workers' Compensation law or otherwise, whic~ I may 
have aoainst Goodyear 1irr, Pubber Co. and/or thr 
Travelers Insurance Co., growing out of or resulting 
frorr an injury claimed to havP been suste1ned ~y ff'P 

sore time between, on or a~out Dece•ber 19, 1979, 
aris1no out of and in t~P course of rrrployrent; I 
furth~r understand that a oenuine and 1ustlclable 
controversy exists as to whether or not my claiu Is 
corpensable in the Iowa ~orkers' Corpensation Jaw, 
ard r understand that I have the rioht to retai" 
counsel of my choice in representino rre in thi s 
n,atter tefore the Iowa Industrial Comuis•ioner, 
which I do not desire to do, and it 1s n,y desire 
trat this matter te settled in accordance with the 
terms set out in the Application For Con,promlse 
Special Case SettlPment, which has t~en signed ty 
n,e. 

Sigred this 20th day of Fetruary, 19el. 

Claimant's receipt and satisfaction filed Fetruary 25, l9Sl 
provided: 

CCMES NOW the Claimant and hereby crrtlfies 
and ackncwledges that the Defendant/Fmployer or its 
Insurance Carrier has paid unto the clalrant the 
sum of Seven Thousand Five Hundred Dollars ($7,500.00), 
which payrent was n,ade under and in complia"ce with 
an Order made and entered in the atove entitled 
proceedln9 by the Iowa lndustrlal Corrmlssloner, 
b~lng entered on t~P 20th day of Fetruary, 1981, 
and In consideration of said payment, the Defen-
dants are herety released and forevPr discharged 
frorr any and all further llPb1Jity on account of ar 
injury or injuries claired to have teen sustained 
by "'eon or about Decrmber 19, 1979, and ary and 
all disability resultlno or to result therefrom. 

Mr. Nunaesser testified that he thouoht he was only settling 
the jaw in j ury claim via the aforeguoted special case settlerent. 
Mr. Nungesser added that on the date the special case ~ettlerrent 
was aprroved the prrn,anency irrpairrent for the leg ir;ury rad 
been assessed and paid by Travelers. In his i udorrent the only 
n,atter that remained open at that time was the corpensab1lity of 
the Jaw injury. 

Claimant confirmed that he has received treatrent fror Alan 
C. Pobb, M.D., and Donald W. Hilliard, M.D. An assortment of 
staten,ents for medical services rendered for medication consu,,,rd 
have been presented in conjunction with the prosecution of t~is 
case. ~r. Nungesser is of the or1nion that all of these charges 
were incurred as a result of his compensatle leo Injury. 

On cross-e~amination, Mr. Nunaesser acknowJedqed that he 1s 
not presently being regularly treated by Dr. Pilcher nor any 
other orthopedist. He acknowledged that occasionally re ,a 
seeing Dr. Pobb for muscle spasms. The claimant acknowledged 
that he has been employed as P mechanic during thr last year. 
He further acknowl edged tha t at one tin,e he had a workers' 
compensation claim case aaalnst Perkins Steak and Cake restaurant, 
and received sore compensation for a back Injury sustained while 
In their eff'ploy. 

It appears, from the record, that surgery was once con
sidered to rectify claimant ' s knee condition. Mr . Nungesser, 
however, Indicates that he wi ll not undergo surgery unless the 
physicians guarantee that he will have a oood knee as a result. 
No surgery has been undertaken. 

Mr. Nungesser denied that he indicated to representatives of 
Travelers Insurance Company that he was planning to go to 
California and, thus, was anxious to eettle his compensation 
case . Be acknowledged that he negotiated directly with the 
insurance c~crier and, ir t~ct, drove to D~s Moines and was 
present in the industrial commissioner ' s office when the settle
ment docun,ents were executed. He confirmed that he read all the 
docun,ente prior to signing them. Claimant has a GED. 

With respect to the Mayo Clinic treatment, the claln,ant 
acknowl edged that he visited that Institution on his own accord. 
He believed at one point that he had had a stroke and was 
suffering paralysis on his left side. This belief precipitated 
the Mayo Clinic e xamination. 

Hike Perman testified on behalf of the defendants. Hr. 
Perman is the Senior Claim Superv isor at The Travelers Insurance 
Company In West Des Moines , Iowa. He has been involved in 
adjusting claims for The Travelers for 15 years. 

Hr . Perman became involved in this file on November 26, 1980. 
At t he time of his lnltlal lnvolverrent, the partial con,mutat,on, 
previously discussed , had been approved by the commissioner'• 
office. Medical dlaonoses were s e cured concerning the jaw 
complaint. Mr. Perman, after e•a,.lnlng the data, wo e of the 
opinion that there was a causal connection problem which had 
been substantiated by the medical data. Mr. Per,.an testified 
that he had son,e concern about the status of the claimant's leg. 
He was surprised to discover the claimant was limping and 
wal king with a cane. Ourlng the negotiation of this claim, the 
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claimant called Hr. Perman repeatedly and advised that he was 
represented by legal counsel. Hr. Perman stated that he asked 
the claimant to have his counsel contact The Travelers. Sub
sequently, the claimant advised the carrier that there was no 
attorney involved in the case and that he would like to deal 
direct. Hr. Perman indicates that the claimant was anxious to 
settle the case because he had a job lined up in the state of 
California. 

Hr. Perman confirms that the claimant arrived one day at his 
office in Des Hoines and settlement was negotiated. Hr. Perman 
prepared the documents. Both Hr. Perman and claimant were 
present when Deputy Industrial Commissioner Moranville approved 
the papers in question. Hr. Perman confirmed that the claimant 
was permitted to review all of the documents and stated that the 
claimant was advised that this was full settlement and he would 
not receive further benefits. Hr. Perman is of the opinion that 
the claimant knew the settlement included the leg and the jaw 
injuries. 

Hr. Perman testified that it was his intent to settle all 
claims arising out of the December 1979 work incident. The 
defendants were interested in finalizing the case based upon 
what appeared to be excessive amounts of pain medication being 
taken and what they considered future problems that might arise 
with Hr. Nungesser. 

On cross-examination, Hr. Perman acknowledged that at the 
time of his initial involvement in the case, the leg injury was 
being paid and the jaw injury was unresolved. Hr. Perman 
Indicated that he did not feel that the settlement documents in 
question were ambiguous. 

Fred J. Pilcher, ~.D., a board-certified orthopedic specialist, 
testified In these proceedings. This physician's first contact 
with the claimant was on February 8, 1980 at Mercy Hospital. 
This physician confirmed that at one time Dr. Jack Koch, another 
orthopedic specialist, was Involved in the treatment of claimant's 
condition. Be also confirmed that Dr. Koch recommended an 
arthroscopy, but this procedure was not carried out. From Dr. 
Pilcher's testimony it appears that conservative treatment and 
physical therapy were initially undertaken. The physician is not 
aware of any lower extremity problems the claimant may have 
experienced prior to the date of injury. 

In a report dated July 23, 1980, marked deposition exhibit 
3, Dr. Pilcher assessed a permanent partial impairment rating of 
15 percent to the left lower extremity. In a subsequent report 
dated January 19, 1982, marked deposition exhibit 4, he in
creased this rating from 15 percent to 22 percent of the left 
lower extremity. With reference to the second impairment 
rating, Dr. Pilcher testified: 

A. Well, I 'lfl c;_,oing to ,~c~, to thot lost letter. 
And r spent a lot of time going over this, because 
I thought we had to somehow get this settled. And 
I didn't raise the disability rating just because I 
thought he had changed. In fact, I didn't think he 
had changed much at all. ! probably was In error 
earlier, in that I did not take into account the 
fact that he could not straighten his knee and that 
he had lost 15 degrees. Now, you must realize that 
these are rough numbers as far as the degrees go. 
Now, one day it might be 15, the next day it could 
be 20, you know, 10. So we work on averages. And 
when I -- based on the actual motion that he has 
remaining to 115 degrees of flexion, that's just a 
little bit more than you need to get out of a chair. 
When you go to get out of a chair, you have trouble 
if it only goes to 90. You have to boost away with 
your other foot, your other leg. 

o. So you•re confident this 22 percent functional 
rating is accurate, in your estimation? 

A. Well, unless I made a mistake adding or sub
tracting or reading the wrong charts. It's basically 
right, according to the book, from what I can tell. 

On cross-examination, Dr. Pilcher acknowledged that the 
physical difficulties claimant is experiencing today are directly 
traceable to the work Incident of December 19, 1979. The 
balance of this witness' testimony has been reviewed and con
sidered in the final disposition of the case. 

An examination of the Mayo Clinic records establishes that 
Hr. Nungesser went through a multitude of diagnostic examinations 
and t~sts at that facility. These appear to be related to an 
alleged stroke the claimant felt he sustained. A close scrutinization 
of these records indicate, in fact, that the physicians at that 
facility are of the opinion that claimant did not sustain a 
stroke. Additionally, there Is no data in these records which 
would, in any way, causally relate this examination and eventual 
diagnosis to the work incident of December 19, 1979. 

The deposition of Deputy Industrial Commissioner Barry 
Moranville has been reviewed and considered in conjunction with 
the disposition of this case. The defense counsel's objections 
lodged at the time of hearing to portions of Hr. Moranvllle's 
deposition are sustained. The contents of the deposition, other 
than those matters which were objected to, have been considered 
in the final disposition of this case. 

The balance of the exhibits which were offered at the time 
of trial have also been reviewed and considered In the final 
disposition of this litigation. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of December 19, 1979 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability Is necessary. Burt v. 

John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(l955). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

The right of a worker to receive compensation for injuries 
sustained which arose out of and in the course of employment Is 
statutory. The statute conferring this right can also fix the 
amount of compensation to be paid for different specific injuries, 
and the employee is not entitled to compensation except as 
provided by the statute. Soukup v. Shores Co., 222 Iowa 272, 
268 N.W. 598 (1936). 

Section 85.35 provides in part: 

The parties to a contested case, or persons who are 
involved in a dispute which could culminate in a 
contested case may enter into a settlement of any 
claim arising under this chapter, chapter 85A or 
chapter 86, providing for final disposition of the 
claim, provided that no final disposition affecting 
rights to future benefits may be had when the only 
dispute ls the deoree of disability resulting from 
an injury for which an award for payments or 
agreement for settlement under section 86.13 has 
been made. The settlement shall be in writing and 
submitted to the industrial commissioner for 
approval ••.• 

... [A]n approved settle .. ent shall constitute a 
final bar to any further rights arising under this 
chapter and chapters 85A, 86 and 87. 

ANALYSIS 

It is undisputed that on the date of injury, December 19, 
1979, the claimant was an employee of the defendant. 

Since this is a multiple injury case involving ~oth the 
claimant's left leg and his jaw these injuries will be discussed 
separately. It must be kept in mind, however, that Hr. Nungesser 
is only making claim in this action for disability to the knee. 

With respect to the leg injury, it is undisputed that this 
injury arose out of and in the course of claimant's employment 
with this defendant employer on December 19, 1979. The record 
is clear that the defendants agreed to a partial commutation of 
benefits with respect to the left leg injury. This partial 
commutation was approved August 4, 1980. Fred J. Pilcher, H.D., 
has been the treating physician from the date of its occurrence. 
Initially, he expressed the professional opinion that the 
i~pair~ent was 15 percent of the lo~ er left extre~ity. Loter he 
revised this opinion and stated that the impairment rating 
should be, in fact, 22 percent of the left lower extremity. 
This opinion is uncontroverted. It is clear, based on the 
medical testimony submitted, that this Injury is to a scheduled 
member only and not to the claimant's body as a whole. As a 
consequence, the disability evaluation ls to the scheduled 
member and the potential award is governed by section 85.34(2)(0). 
There does not appear to be any evidence In the record that 
claimant had any pre-inJury difficulties or limitations in this 
member. The record does not support any finding that he has 
somehow incurred a post-injury aogravatlon, not related to the 
work incident in question. 

The jaw injury, according to the record, did not s~rface 
until August 1980, some nine months after the work Incident. 
The allegations in the joint application for approval of com
promise special case settlement established that there was a 
bona fide dispute as to the cause of the jaw discomfort noted by 
the claimant. eased on these allegations of a bona fide dispute 
it is clear that the jaw injury was a candidate for a special 
case settlement under the terms of section 85.35 of the Code. 

The cutting issue concerns the effect on th1s claim of the 
joint application for approval of compromise special case 
settlement and subsequent approval thereof. 

The undersigned closely examined the joint application for 
approval of compromise special case settlement and is of the 
opinion that that document and the resulting approval relates to 
the jaw condition only. The ~asls for this determination Is 
that in paragraph 3 of that document the parties acknowledged 
that Dr. Pilcher has assessed a 15 percent permanent disability 
rating to the leg and that benefits had been paid accordingly. 
In paragraph 4 of that document the parties set forth the 
allegations concerning the jaw injury and specifically allege 
that the pro~lem may not be related to the Decem~er 1979 Incident. 

Additionally, in paragraph 5 the parties stipulate: 

That there is a serious bonafide (sic] dispute 
between the claimant, employer, and insurance 
carrier, as to whether or not the claimant sus
tained an injury arising out of and in the course 
of his employa,ent, as It relates to his THJ com
plaint: whether there was any causal connection 
whatsoever between claimant's employment with the 
employer and his condition of ill-being; and 
whether he has incurred any functional or indus
trial disability as a result of~ condition. 
(Emphasis added.) 

In paragraph 6 of the aforementioned document parties 
indicate that they desire to settle the controversy, and further 
state that for the paya,ent of $7,500.00 in a Jump sum, settle 
"all of his claims for any and all disability and medical 
expenses or other benefits that the clai•ant may clalr he is 
entitled to under the Iova Workers' Compensation Act relative to 
the jaw injury. • (Emphasis added.) 

In the opinion of the 'Undersigned, the joint application, 
which ls signed by the parties hereto, is controlling as to vhat 



REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 205 

actually was settled in this case. The balance of the docu~ents 
appear to be in form and other than the recitation of the dollar 
amount are not specific as to the actual intent of the parties. 

In the undersigned's opinion, it ls clear from this joint 
application for approval of compro~ise special case settlement 
that the jaw injury is settled in total. The approval of the 
document constitutes a full, final and complete bar to any 
attempt at further recovery foe that injury. In the opinion of 
the undersigned deputy industrial commissioner, the left leg 
injury remains a candidate for review-reopening proceeding under 
section 85.26(2). 

Based upon the record as a whole and taking into consideration 
all of the evidence, it found that clai~ant sustained a permanent 
partial disability to the extent of 22 percent of the lower left 
extremity as a direct consequence of the work inJury of December 
19, 1979. 

A number medical bills have been submitted in conjunction 
with the trial of this case. There ls no testimony in this 
record to establish that the figures set out In petitioner's 
exhibit J are in any way causally related to the leg injury and 
no a ward will be made for those charges. Petitioner's exhi~it f 
is a statement from Dr. Allen C. ~obb, and that statement 
indicates that claimant was treated for • numbness of the right 
arm. • There is no data in the record which would causally 
relate this to the injury of December 19, 1979, and no award will 
be made for these charges. There is a statement in the record 
from Donald w. Billiard, M.D., marked petitioner's exhibit G. 
However, there is no testimony in the record concerning the 
basis for the treatments by Dr. Hilliard,and no award will be 
made for that charge. There is a lengthy list of prescription 
char~es, mar ked petitioner's exhibit H contained in the record. 
There is, however, no testimony establishing any causal relation
ship between the various medications listed and the claimant's 
left leg injury: hence, no a ward will be made. Additionally, 
there Is a substantial list of medication puchased at the 
Paramount Pharmacy West and marked petitioner's exhibit I. 
There is no testimony in the record establishing any causal 
relationship between the condition for which those medications 
were prescribed and the left leg iniury of December 19, 1979. 
As a consequence, no award will be made for those charges. 

There Is a notation from the Allied Medical Accounts Control 
Group, marked petitioner's exhibit N. This charge relate~ to 
the Mayo Clinic's e xamination of the claimant. As previously 
noted, these examinations were for conditions other than the leg 
injury. There is no data In the record establishing any causal 
relationship between the examinations sought at the Mayo Clinic 
and the work injury of December 19, 1979. As a result, no award 
will be made for these expenses. Petitioner's exhibit K ls a 
statement from the Credit Eureau of Iowa City concerning an 
outstanding debt at University Hospitals. There Is nothing In 
the record to establish the basis for this treatment or that the 
treatment rendered was in any way causally related to the 
December 19, 1979 leg injury. No a ward will be made for these 
charges. 

Petitioner's exhibit Lis a statement from the Linn County 
Orthopedics, P.C., in the amount of $235.33. Dr. Pilcher 1s 
connected with this institution, and It appears that ~ased upon 
the record as a whole these services were rendered in connection 
v lth treatment for claimant's left leg injury. They are the 
responsibility of defendants under section 85.27 of the Code. 
The charqe for services by the Linn County Orthopedists, P.C., 
attached to The Travelers Insurance Co"pany Jetter of August II, 
1981 appears to be included In the petitioner's exhibit II. 

FINDINGS OF FACT 

That on December 19, 1979 the claimant was an employee of 
the defendant. 

That on December 19, 1979 the claimant sustained a personal 
injury to his lower left extremity which both arose out of and 
In the course of his employment with this defendant employer. 

That claimant sustained a 22 percent permanent functional 
impairment of the lower left extremity as a result of the work 
Injury of December 19, 1979. 

That In August 1980 claimant complained of jaw discomfort 
which he alleged was causally related to the work incident of 
December 19, 1979. 

That on February 20, 1981 a joint application for approval 
of compromise special case settlement was filed with the commis
sioner and approved by Deputy Industrial Commissioner Barry 
Moranville. 

That there is no relationship between the figures or charges 
set out in petitioner's exhibits F, G, tt, I, J, i, N, and the 
lower left extremity Injury. 

That there ls a relationship between the charges set out In 
petitioner's exhibit Land the work injury. 

CONCLUSIONS OF LAW 

The claimant has sustained his burden of proof and has 
established a causal relationship between the injury of December 
19, 1979 and hie present lower left extremity disability. 

That the approved joint application for compromise special 
case settlement settled only the jaw Injury claim. 

That the claimant has failed In his burden of proof and not 
established a causal relationship between the medication or 
services represented by charges set out in petition's exhibits 
P, G, R, I, J, JC, N, and the work injury. 

That claimant has sustained his burden and established a 
relationship betwen the services represented by exhibit Land 
the work injury. 

O~DEP 

THEPEFOPE, IT JS OPDEPFD that the defendants shall pay unto 
claimant forty-eight and four-sevenths (48 4/7) week s of permanent 
partial disability benefits at the ratP of one hundred forty-four 
and 13/100 dollars ($144.13) per week. 

That the defendants are given credit for tPnPfits frPviousJy 
paid. 

That Interest shall accrue pursuant to section 85.30, as 
amended by SF 539 section 5, Acts of the Sixty-ninth G.A., 1982 
Session. 

That the defendants shall pay unto claimant the following 
medical expenses: 

Linn County Orthopedists, P.C. $235.)3 

That the dPfendants shall file a final rPport upon payment 
of this award. 

. 
S1gned and filed this Uth day of Janua,y, 1983. 

No AppcAl 
E, J. ~ELLY 
DEPUTY JNDUSTPIAL COHMISSIONEP 

.. 

BEFOPE TB£ IOWA INDUSTPIAL COMHISSJONEP 

PENNY O'HARA, 

Claimant, 

vs. 

SWIFT F~ESH HEATS, 

Employer, 
Self-Insured, 
Defendant. 

Hr. MacDonald Smith 
Attorney at Law 
632-640 Badgerow Bldg. 
Sioux City, Iowa 51101 

Hr. Frank T. Harrison 
Attorney at Law 
1040 Fifth Avenue 
Des Hoines, Iowa 50314 

File No. 671900 

A P P E A L 

D E C I S I O N 

For Claimant 

For Defendant 

STATEMENT OF THE CASE 

Claimant appeals from a proposed arbitration decision filed 
Hay 17, 1982 wherein claimant was denied compensation benefits 
for an Injury allegedly occurring on November J, 1980. 

The record on appeal consists of the transcript of the 
hearing which contains the testimony of claimant, Vernon Tott, 
Sara McKenzie, and Sylvia Betsworth; claimant's exhibits 1 
through 5 Inclusive; defendant ' s exhibits A through F inclusive; 
the deposition testimony of John J. Dougherty, H.D.; and the 
briefs of both parties on appeal. 

ISSUE 

The issue on appeal is whether claimant has sustained an 
injury arising out of and in the course of her employment which 
Is causally related to the disabilities alleged. Claimant's 
original petition in arbitration flied June 3, 1981 seeks 
permanent partial disability and medical benefits for the injury 
of November 3, 1980. However, claimant's brief on appeal asks 
for an award of temporary total disability and medical expenses. 

REVIEW OF THE EVIDENCE 

Claimant testified at hearing that she was employed by 
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defendant on November 3, 1980 to separate "black guts" which ace 
intestines filled wi th manure. The average lifting involved was 
approximately five pounds and claimant was ce~uiced to lift t his 
to shoulder level. During early November 1980, claimant was 
working 9 1/2 hour days which were in excess of her normal 
wor king day. (Tc., p. 11) On or about November 3, 1980 claimant 
noted sharp pains in her middle back. She sought medical 
treatment from her family physician, James R. Walston, M.D. In 
addition to the back problems, claimant was being treated for a 
cystocele. Claimant continued to work until she was admitted to 
the hospital on November 29, 1980 for treatment of both low back 
pain and repair of a rather large cystocele. The cystocele Is 
not alleged to be work related and was repaired. (Tr., p. 31) 

While hospitalized, claimant was examined on December 4, 
1980 by John Dougherty, M.O., an orthopedic surgeon, on a 
referral by or. Walston. Or. Dougherty treated cla>mant con
servatively. She was released from hospitalization on December 
14, 1980 with a prescription for a TNS unit. (Tr., p. 17) 
Claimant continued to see Or. Dougherty for her back problems 
and he readmitted her to the hospital on January 28, 1981. 
Claimant had persistent back pain. A bone scan and myelogram 
were performed. (Tr., p. 18) 

Claimant testified that she returned to work on March 3, 
1981. In October of 1981, claimant bid for and was transferred 
to a " flushing" job. (Tc., p. 19) This ne w job required no 
separating or lifting. Claimant indicated that she had been 
able to work her new job without difficulty despite longer than 
normal working hours. (Tr., p. 20) Claimant also indicated 
that she has not missed any work since March of 1981 because of 
her back problems. (Tr., p. 36) 

On cross-examination, claimant indicated that she injured 
her back in early January of 1979 >n a slip and fall accident 
while entering defendant "s plant. (Tr., pp. 21-22; defts. exh. 
C) Claimant was treated during the period by Thomas L. Coriden, 
M.O. Claimant also indicated that she had undergone a laminectomy 
in 1973 but insisted that she felt no residual effects. (Tr., p. 
24) Finally, claimant admitted on cross-examination that she 
had not given or. Dougherty a history of the November 3, 1980 
injury. (Tr., p. 32) 

Vernon Tott testified that he was claimant's supervisor on 
November 3, 1980. Mr. Tott sta t ed that he was required to make 
out injury reports in the department where claimant worked. The 
witness testified that claimant never told him th~t she had 
injured her back as a result of her work. (Tr., p. 40) Mr. 
Tott further testified that he was aware of claimant's bladder 
problems but denied that she ever complained of back pain. (Tr., 
p. 43) 

Sara McKenzie testified that she worked beside claimant 
prior to November of 1980. The wit.ne&s stated that claimant 
never complained of back pain nor gave any indication that she 
was e xperiencing difficulty. (Tr., p. 46) 

Sylvia Betsworth testified that she is defendant's plant 
nurse with the responsibility of making out compensation claims 
and injury records. Ms. Betsworth stated that claimant had 
complained of bladder and shoulder problems prior to November of 
1980, but had never complained of pain In her lower back. (Tr., 
p. 57) The witness testified that she spoke to the claimant 
during the hospitalization of November 1980. Ms. Betsworth 
indicated it was at this time that claimant disclosed that she 
was receiving treatment for low back pain. Ms. Betsworth 
stated, however, that she had no notice that the back pain might 
have been work related until she received a request for a first 
report from this agency. (Tr., p. 58) 

or. Dougherty testified by way of deposition that he treated 
claimant from December 4 , 1980 through March 26, 1981. or. 
Walston did not treat claimant's back difficulties, but hospital
ized her for a variety of other problems she was experiencing. 
(Claimant's exh. 4) 

In a report dated January 19, 1981, or. Dougherty writes: 

In attempting to further clarify the position on 
Penny O'Hara, it appears that she probably had a 
compression fracture but the age, as I have men
tioned before, I am not sure. It is conceivable 
she may have had this one year ago. 

I am at a little bit of a loss as to explain why 
she suddenly started having problems three weeks 
before the time I saw her. As you know I did see 
her on the 6th and I advised her to return to see 
me in approximately three weeks. Certainly her 
obesity compounds her problems but she has a back 
support. 

I am not sure exactly what she does at work but I 
would feel that if Doctor Walston has released her, 
I think that after I see her next time I probably 
can get her back to work. 

Whether this is compensation or not, this is a 
little difficult for me to say. She denied any 
Injury and apparently she does fairly light work at 
swifts. She does mention this accident of a year 
ago and this may very well have caused the compres
sion fracture, unless she had it before and I do 
not think we can say without having previous films. 

Therefore it certainly would appear that there Is a 
question if this is compensation, however, unless 
she aggravated something she did a year ago when 
apparently she was on the job. 

Therefore hopefully after I see her next time we 
can get her back to work and how much work con
nected, r do not know. In view of the fact that 
she did not have any injury, except it just suddenly 
started, unless she did something else to account 
for this, I do not know how we ace going to make 

any definite statement along th i s line. It does 
appear it is probably an old injury. I do not know 
if I can be anymore specific than this but r can 
only say that, if she has been released to go back 
to work by Doctor Walston, then I would feel that 
probably she can ge t back to wor k after I see her 
again. (Claimant 's exhibit 2) 

In another repor t dated January 28, 1981, Or. Dougherty states: 

I have con t inued to follow her after her cystocele 
was repaired and she continues to complain of pain. 
Last week she said she stood for six hours ba~ing, 
and this gave her pain in the back. If she drives 
long distances, she gets some pain into the left 
rump and lateral a spect of the left leg. Saturday 
night she tried dancing and on Sunday she could 
hardly move. She doesn't wear her support to drive. 
Occasionally her left arm feels like It is numb. 

or. Dougherty continues: 

The patient walks 
and her heels but 
left leg when she 
pretty straight. 
was bleeding from 

okay . She can walk on her toes 
i t bothers her, it pulls in her 
walks on her heels. She stands 
She is still heavy. She said she 
a k idney. 

Forward bending, probably 70 degrees, her back is 
tight. I t bothers her some. Extension bothers her 
some. Right and left lateral bending is markedly 
restricted. She remains a little tender in the 
dorsal lumbar Junction. She doesn't seem tender 
lower down. She has minimal tenderness in the left 
gluteus; not on the right, 

Her reflexes I think are okay. Straight leg 
raising slight discomfort on the left but i t goes 
pretty good on the right. It doesn't bother her. 

DIAGNOSIS: 1, PAIN I N THE BACK, DORSAL LUMBAR 
JUNCTION, WITH WHAT APPEARS TO BE 
AN OLD WEDGING OF L-1, WITH SOME 
NARROWING OF THE D-12/L-l DISC 
SPACE. 

2, PREVIOUS LAMINECTOMY APPARENTLY 
L-4-5, WITB NARROWING OF THE L-4-5, 
DISC SPACE, WITH DEGENERATIVE 
CHANGES, QUESTIONABLE LUMBA R DISC 
SYNDROME. (Defendant's exh. P) 

In an addendum to the above report, or. Dougherty further 
states: 

The ahove patient was readmitted to t he hospltal on 
1-28-81 because of persistent pain in the back. 
I'd previously seen her when she was hospi t alized 
by or. Walston at the time she had a cystocele 
repair. Continued to complain of diff i culty. She 
was admi t ted to the hospital at this time and a 
bone scan was done as well as a myelogram . The 
myelogram was not felt to be significant although 
there were some changes. There was some narrowing 
of L4/S but this was felt to be post-surgical . 
D>dn't really think there was enough to wa rrent 
being called significant and her spinal fluid 
protein was normal with a normal pattern. We also 
did a bone scan on her which was felt to be wi thin 
normal limits. 

Now going back over some of the previous films she 
had, 1t appeared t hat the compressinns of D-12 and 
L-1 had been present there for at least 3 years. 
Therefore this is felt to not be a recent injury of 
a year ago. Patient seemed to improve. Dismissed 
on 2-24-81 to be followed in the office. Weight 
loss, exercises and back support. 

FINAL DIAGNOSIS: 
Pain in the back, dorsal-lumbar junction; appears 
to be an old wedging of Ll with some narrowing of 
D12/Ll disc space, probably dorsal lumbar strain. 
Bone island in o-12, significance? and previous 
laminectomy L4/5 with some narrowing of the disc 
space and degenerative changes and obesity. 
(Defendants' exh. F) 

or. Dougherty testified t hat claimant had suffered a dorsal
lumbar strain. The physician indicated that an old compression 
fracture and degenerative changes had contributed to the strain. 
or. Dougherty testified that "overdoing " and claimant's excessive 
weight had also played a part in claimant's di ff iculties. or. 
Dougherty indicated that given claimant ' s weight, merely being 
in an upright position, would place considerable stress upon the 
dorsal and lumbar areas of the spine. (Dougherty depo., p. 15) 

In his final report of June 3, 1981, or. Dougherty writes: 

The patient was first seen by me on 12-4-80 wi t h 
complaints of pain in her back for approximately 
three weeks duration, which s he described as in the 
dorsal lumbar junct ion. She did not have any 
history of any · Injury. She was not in the hospital 
specifically for this, although she previously had 
hod o laminectomy in Omaha, Nebraska about seven or 
eight years ago. 

An examination and x-roys were carried out and it 
was felt thot this probably represented a dorsal 
lumbar strain, superimposed upon an old wedging of 
o-12/L-l ond narrowing of the disc space. 

•· The patient was treated 'conservatively and continued 
to complain of difficulty. She subsequently was 
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readmitted to St. Vincent's Hospital and a myelogcam 
was carried out. The myelogcam was v ithin normal 
limits. A bone scan vas not really remarkable. We 
did find some old films of t wo or three years ago, 
prior to this and it appeared that at that time she 
had the changes in her dorsal lumbar junction. 
Therefore it vaa my opinion these vece not new. 
She was treated conservatively and was advised to 
lose some veight. She was put on an exercise 
program and I also gave her a TNS unit. 

She vas last seen by me on 3-26-81 and she seemed 
to be getting along better. She was working. I 
did not make any appointment foe bee to return to 
see me, at that time, unless she had more difficulty. 

She certainly does have some disability in bee back 
and I would feel that it ia in the neighborhood of 
101 of the spine, but how much of this is related 
to work, I am not sure. Sbe certainly bad the old 
laminectomy and she bas the compression fractures. 
Bow long she baa bad these and tbe exact cause I am 
not sure, whether this ia more just a postural 
strain, again tbia is a possibility. (Claimant's 
esb. l) 

Finally on ccosa-esamination, De. Dougherty indicated that 
given claimant's pceesiating back difficulties, a longer than 
norma l vock day could be an aggravating factor. (Dougherty depo., 
p. 27) Dr. Dougherty added, however, that any additional 
activity, such as lifting or cutting grass, could aggravate her 
back condition. Dr. Dougherty opined an employment injury had 
not contributed to nor aggravated her pceesisting condition and 
that any employment aggravation did not enter into his findings. 
(Dougherty depo., p. 28) 

APPLICABLE LAW 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an injury on November 3, 1980 which 
arose out of and in tbe course of bee employment. McDowell v. 
Town of Clarksville, 241 N.W.2d 904 (Iowa 1976)1 Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

Tbe claimant has the burden of proving by a preponderance of 
tbe evidence that tbe injury of November 3, 1980 is the cause of 
tbe disability on which she now bases bee claim. Bodisb v. 
Fischer , Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl v. L. O. 
Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A possibility is 
insufficient: a probability is necessary. Burt v. John Deere 
Wa terloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (1956). The 
question of causal connection is essentially within the domain 
of es pect testimony. Bradshaw v. Iowa Methodist Hospital, 251 
Iowa 375, 101 N.W.2d 167 (l960). 

However, expect medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt 
v. John Deere Waterloo Tractor works, supra. "The opinion of 
esperta need not be couched in definite, positive or unequivocal 
language. • Sondag v. Perris Hardware, 220 N.W.2d 903 (Iowa 
1974). However, the expert opinion may be accepted or rejected, 
In whole or in part, by the trier of fact. Sondag v. Perris 
Hardware, iulra, page 907. Further, " the weight to be given to 
such an op non la foe the finder of fact, and that may be 
affected by the completeness of the premise given the expect and 
other surrounding circumstances. • Bodieh v. Fischer Inc., e6pca. 
See also Musselman v. Central Telephone Co., 261 Iowa 352, 3 O, 
154 N.W.2d 128 (1967). 

The supreme court of Iowa In Almquist v. Shenandoah Nurseries, 
218 Iowa 724 , 254 N.W. 35 (1934 ) at 731-32, , diacussed the 
definition of personal injury in workers' compensation cases as 
follows: 

While a personal inJucy does not include an occupa
tional disease under the Workmen's Compensation 
Act, yet an injury to the health may be a personal 
injury. !Citations ommitted.J Likewise a personal 
injury includes a disease resulting from an injury• • • 
The result of changes in the human body incident to 
the general processes of nature do not amount to a 
personal injury. This must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work. Such 
result of those natural changes does not constitute 
a personal injury even though the same brings about 
impairment of health or the total or partial 
incapacity of the functions of the human body. 

• • • 
A personal injury, contemplated by the Workmen's 
Compensation Law, obviously means an injury to the 
body, the impairment of health, or a disease, not 
e xcluded by tbe act, which comes about, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
!Citations omitted.) The injury to the human body 
here contemplated must be something, whether an 
accident or not, that acts ex traneously to the 
natural processes of nature, and thereby Impairs 
the health, overcomes, injures, interrupts, or 
destroys some function o( the body, or otherwise 
damages or injures a part or all of the body. 

While a claimant is not entitled to compensation foe the 
results of a preesisting injury or disease, the mere existence 
at the time of a subsequent Injury is not a defense. Rose v . 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
(1956). If the claimant had a preexisting condition or dieamity 
that is aggravated, accelerated, worsened or lighted up so that 
It results in disability, claimant is entitled to recover. 
Nicks v . Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812, 

(1962). 

The Iowa Supreme Court cites, apparently with approval, the 
C.J.S. statement that the aggravation should be material if it 
is to be compensable. Yeager v. Firestone Tice and Rubber co., 
253 Iowa 369, 112 N.W.2d 299 (1961)1 100 c.s.J. Workmen's 
Compensation S555(17)a. 

Iowa Code section 85.23 provides: 

Notice of In uc --failure to ive. Onleee the 
emp oyer or s cepresentat ve s all have actual 
knowledge of the occurence (sic) of an Injury 
received within ninety days from the date of the 
occucence [sic) of the injury, or unless the 
employee or someone on his behalf shall give notice 
thereof to the employer within ninety days from the 
date of the occurrence of the Injury, no compensa
tion shall be allowed. 

In llobinson v. Department of Transportation, 296 N.W.2d 809 
(Iowa 1980), the.court stated: 

AB a result, the actual knowledge provision of 
section 85.23 cannot be construed in isolation from 
the alternative requirement of notice. Obviously 
the notice requirement cannot be satisfied without 
an allegation that the injury was work-connected. 
Section 85.24 provides a form of notice which not 
only Includes Information about the injury but 
"that compensation will be claimed therefor.• The 
provision Includes a summary of what a notice muat 
contain: " No variation from this form of notice 
shall be material if the notice is sufficient to 
advise the employer that a certain employee, by 
name, received an injury In the course of his 
employment on or about a specified time, at or near 
a certain place.• (emphasis supplied). If the 
actual knowledge requirement were satisfied without 
any information that the injury might be wock
connected, it should not be necessary to allege the 
injury was work-connected when giving the statutory 
notice. In fact, however, it la necessary to 
allege the Injury was work-connected when giving 
notice. It logically follows that the actual 
knowledge alternative is not satisfied unless the 
employer has information putting him on notice that 
the injury may be work-related. 

ANALYSIS 

Claimant now asserts that she sustained an employment 
related Injury which aggravated a preexisting back condition. 
Claimant's brief on appeal does not point to a single incident, 
but to the fact that she put in considerable overtime during the 
period Immediately prior to her condition becoming symptomatic 
and that the flare-up of her preexisting back condition was the 
result of •overdoing•. Finally, claimant admits that she has 
not suffered a permanent functional impairment, but asserts that 
an aggravating Injury of November 3, 1980 caused her to be 
temporarily and totally disabled. 

Review of the record on appeal, however, points out that the 
average amount of lifting claimant was required to do prior to 
November of 1980 was five poun~s. The greater weight of the 
hearing testimony establishes that claimant did not complain of 
back pain until after she was hospitalized for repair of a 
cystocele. Dr. Dougherty, the only physician to provide informa
tion specifically relating the claimant's back difficulties, 
stated uncefutably that claimant's present difficulties ace not 
related to any work injury, while De. Dougherty opined that 
•overdoing• at work could aggravate claimant's preexisting back 
condition, he would not state that such was the case here. 
Indeed, claimant herself denied any relationship between her 
work and her back pain when Dr. Dougherty examined her. The 
only injuries Dr. Dougherty found were at least one year old 
with no signs of a recent aggravation. Dr. Dougherty is at a 
loss to explain the sudden onset of her symptomatology and 
opines that her present complaints ace as much attributable to 
her old lamlnectomy, or the injury in January of 1979 or even 
her excess weight as they ace to overtime at work. Such testi
mony does not meet claimant's burden of proof. 

Further review of the record establishes that claimant was 
hospitalized from November 29, 1980 until December 14, 1980 
primarily foe treatment of her cyetocele. She was readmitted 
foe myelogcam and bone scan on January 28, 1981 and was unable 
to return to work until March 3, 1981. She apparently continued 
working from November ) 1980 until November 28, 1980. Since 
March 3, 1981, claimanl has worked in excess of 40 hours pee 
week without complaint or Lestriction. While claimant may have 
been unable to work from January 28, 1981 until March 3, 1981 
because of back difficulties, the medical and lay evidence does 
not clearly indicate that she suffered an aggravation of her 
preexisting condition in November of 1980 let alone that such an 
aggravation was work related. The simple assertion that working 
long hours is bad for her preexisting back condition does not 
meet claimant's burden that she did in fact suffer a material 
aggravation of a preexisting condition as a result of her 
employment. 

Notwithstanding the above, testimony at hearing makes it 
highly questionable whether claimant even gave defendant notice 
of an injury or that such was related to her employment as 
contemplated by Iowa Code section 85.23. Merely alerting 
defendant that she was being treated for back pains in late 
November of 1980 does not give notice as to the possible compen
sability of such complaints. Apparently, defendant had no basis 
for believing that claimant's complaints were work related until 
asked to make a first report by this agency. 

' Based upon the enunciated principles of law and exhaustive 
review of the record on appeal, it must be concluded that 
claimant has failed to provide this agency with medical or lay 
evidence sufficient to sustain her burden of proof. 

.. 



208 REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 

FINDINGS OP PACT 

1. That claimant was hospitalized from November 29, 1980 
until December 14, 1980 primarily for the treatment of condi
tions not related to the present action. 

2. That during the above hospitalization, claimant com
plained of and was treated for back pain. 

3. That during the above hospitalization, claimant notified 
defendant that she was being treated for back pain, but did not 
indicate that her back difficulties were related to her employ
ment. 

4. That claimant was hospitalized on January 28, 1981 for a 
myelogram and bone scan with claimant returning to work on March 
3, 1981. 

5. That claimant underwent a laminectomy at the L-4, L-5 
disc space in 1973. 

6. That claimant sustained back and hip injuries in a 
January 1979 fall. 

7. That claimant suffers a 10 percent permanent functional 
impairment as a result of back difficulties predating November 
3, 1980. 

8. That claimant's present back difficulties are a result 
of old injuries, degenerative changes, previous surgical pro
cedures and obesity. 

9. That claimant has worked extended hours since March 3, 
1981 without difficulty or restriction. 

10. That claimant's preexisting back condition was not 
materially aggravated, accelerated, lighted up, or otherwise 
contributed to by her employment. 

CONCLUSIONS OP W\W 

That claimant has failed to sustain her burden that the 
disabilities alleged are causally related to an injury arising 
out of and in the course of her employment. 

That claimant is not entitled to compensation benefits for 
an alleged injury of November 3, 1980. 

WHEREFORE, the above findings of fact and conclusions of law 
having been made. 

THEREFORE, it is ordered: 

That claimant take nothing as a result or these pcoceedinga. 

That costs of the arbitration proceeding are taxed to 
defendant and the costs of this appeal are taxed to claimant 
pursuant to Iowa Industrial Commissioner Rule 500-4.33. 

Signed and filed this 16th 

Appealed to District Court: 
Pending 

day of August, 1982. 

ROBERT c. LANDESS 
INDUSTRIAL COMIIISSIONER 

BEPORB THE IOWA INDUSTRIAL COMM ISSIONER 

DONALD G. PARR, 

Claimant, 

vs. 
Pile No. 495304 

A P P E A L 
FMC CORPORATION, 

Employer, 

and 

D E C I S I O N 

KEMPER INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

By order of the industrial commissioner filed February 22, 
1983 the undersigned deputy industrial commissioner has been 
appointed under the provisions of S86.3, Code of Iowa, to issue 
the final agency decision on appeal in this matter. Defendants 
appeal from an adverse decision on application for disbursement 
of funds. 

The record on appeal consists of the various filings in the 
case. 

The result of this final agency decision will differ from 
that of the hearing deputy in that the fee of the attorney for 
claimant for certain services will not be approved. 

SUI\IIARY 

In an arbitration of April 14 , 1980, another deputy industrial 
commissioner awarded benefits to claimant for 69 weeks 5 days 
healing period and 30 weeks permanent partial disability at the 
rate of $182.50 per week plus some $6,044.88 in medical and 
allied expenses. The order of payment made no mention of any 
credit under S85.38(2). That decision was not appealed. Payment 
of those benefits was made; however, $2,990 in disablity benefits 
and $816.64 in medical services were withheld because the 
employer had already paid the amounts unto claimant or on behalf 
of claimant under a self-insured group insurance plan administered 
by the Equitable Life Assurance Society of the United States. 

Rather than reducing the award of April 14, 1980 to judgment 
under S85.42 and levying thereon, claimant chose to file an 
action called Application for Disbursement of Funds. Paragraph 
three of that application stated: "That there baa been a 
dispute between the Claimant and the Insurance Carrier as to 
whether or not said funds to be reimbursed are subject to the 
Claimant's attorney's lien of one-third of all amounts recovered. " 

In granting the application, the hearing deputy stated: 
"This [the original proceeding which was decided on April 14 , 
1980) was a proceeding in arbitration. The work of claimant's 
attorney resulted in an award of benefits and ultimately in the 
credit to the group plan. Based on the facts here presented, 
claimant's attorney's fee of $1,267.61 out of the credit to the 
group plan will be approved. " The hearing deputy's order stated 
the following: "That Stephen 8. Jackson's fee of one thousand 
two hundred sixty-seven and 61/1090 dollars ($1,267.61) out of 
the three thousand eight hundred six and 64/100 ($3,806.64) 
reimbursable to the group plan is hereby approved. " 

ISSUE 

Defendants state the issue: " Is a group carrier and/or 
employer required to pay attorney's fees out of the credit 
received for benefits paid prior to a determination of compen
sability of a claim pursuant to Section 85.38(2), the Code. • 

APPLICABLE LAW 

Section 85.38(2) states: 

In the event the disabled employee shall receive 
any benefits, including medical, surgical or 
hospital benefits, under any group plan covering 
non-occupational disabilities contributed to wholly 
or partially by the employer, which benefits should 
not have been paid or payable if any rights of 
recovery existed under this chapter, chapter 85A or 
chapter 858, then such amounts so paid to said 
employee from any such group plan shall be credited 
to or against any compensation payments, including 
medical, surgical or hospital, made or to be made 
under this chapter, chapter SSA or chapter 858. 
Such amounts so credited shall be deducted from the 
payments made under these chapters. Any non
occupational plan shall be reimbursed in the amount 
so deducted. This section shall not apply to 
payments made under any group plan which would have 
been payable even though there was an injury under 
this chapter or an occupational disease under 
chapter 85A or an occupational hearing loss under 
chapter 858. Any employer receiving such credit 
shall keep spch employee safe and harmless from any 
and all claims or liabilities that may be made 
against them by reason of having received such 
payments only to the extent of such credit. 

Section 86.39 states: 

All fees or claims for legal, medical, hospital, 
and burial services rendered under this chapter and 
chapters 85 and 87 shall be subject to the approval 
of the industrial COIIIJDissioner, ano..,o lien for 
such service shall be enforceable without the 
approval of the amount thereof by the industrial 
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conunissioner. For services rendered in the district 
court and appellate courts, the attorney's fee 
shall be subject to tbe approval of a judge of the 
district court. 

In Tucker v. Nason, 249 Iowa 496, 87 N.W.2d 547 (1958), the Iowa 
Supreme Court refused to grant attorney's fees to a claimant's 
lawyer whose efforts helped a workers' compensation insurance 
company recover the amount of their subrogation lien under S85.22(1J. 
The statute was later amended to provide fees for claimants' 
attorneys out of subrogation recoveries. 

In Litton v. Wean Chevrolet Olds, Inc., 34th Biennial Report 
of the Iowa Industrial Commissioner, page 192, the industrial 
commissioner in 1980 refused to allow an attorney's fee to a 
claimant's attorney with respect to payments made by a group 
carrier under S85.38. 

ANALYSIS 

Based on the precedent of the analysis found in the Tucker 
case, which seems analagous, S85.38(2) does not provide for 
payment of attorney's fees. Nor could S86.39 be construed to 
mean that an employer or its group carrier somehow impliedly 
hires the claimant's lawyer. Claimant's laywer represented 
claimant in order to obtain certain benefits under the workers' 
compensation law. That attorney skillfully obtained those 
benefits for the claimant. However, if some of those benefits 
were subJect to a credit under S85.38(2) (and that has not been 
decided), there is no statutory authority giving claimant's 
attorney a right to a fee. 

WHEREFORE, claimant's application for disbursement of funds 
is hereby denied. 

Signed and filed at Des Moines, Iowa this !llh. day of May, 
1983. 

No Appeal 
BARRY MORANVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 

8EPORE THE IOWA INDUSTRIAL COMMISSIONER 

EDITH RIESSELHAN, 

Claimant, 

vs. 

CARROLL HEALTH CENTER, 

Employer, 

and 

ST. PAUL FIRE & MARINE 
INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

Flle No. 642602 

APPEAL 

D E C I S I O N 

By order of the industrial commissioner filed October 26, 
1982 the undersigned deputy industrial commissioner has been 
appointed under the provisions of S86.3, Code of Iowa, to issue 
the final agency decision on appeal in this matter. Defendants 

appeal trom an adverse rev1ew-reopen1ng decision. 

On appeal the record consists of the transcript; exhibits 1 
through 21; and exhibits A through J (the depositions of Philip 
Heilman, M.D., and J. Calvin Davis, M.D., were exhibits Hand I 
respectively), all of which evidence was considered in reaching 
this final agency decision. 

The result of this final agency decision will be the same as 
that reached by the hearing deputy. 

SUMMARY 

As the above recital of the record might suggest, the 
industrial commissioner's file is bulky; however, a brief 
capitulation should suffice. Claimant was injured on the job on 
three different occasions, May 22, September 3 and September 4, 
1979. On August 28, 1980, the insurance carrier filed a memorandum 
of agreement for the September 3, 1979 inJury. On July 24, 
1981, claimant filed an action and was awarded benefits by the 
hearing deputy as follows: 

[R)ealing period benefits from October 1 through 
October 15, 1979; March 26 through April 13, 1980; 
April 15 through April 28, 1980; May 12 through 
June 30, 1980; and August 1, 1980 through March 12, 
1982 [A total of 98 1/7 weeks) at the rate of 
eighty-Pight and 29/100 dollars ($88.29). 

...• (S)eventy-five (75) weeks of permanent partial 
disability at the rate of eight-eight and 29/100 
dollars ($88.29). 

• •.. (T)he following bills: 

Pharmacy bills - Exhibit E 
Miscellaneous bills - Exhibit D 
Medical expenses - Exhibit B 

$77.85 
$277.22 

$1,752.40 

•••. (T)he sum of one thousand one hundred twenty-one 
and 70/100 dollars ($1,121.70) as mileage expense. 

Prior to the award, on June 15, 1982, defendants filed a 
supplemental claim activity report, of which notice is taken, 
which showed weekly payments as follows: 

Date Disabilities Began Thru Date Disabilities Ended 

Began Ended Weeks Days 

10-01-79 10-10-79 1 3 
3-26-80 4-13-80 2 5 
4-15-80 4-28-80 2 
5-12-80 6-30-80 7 l 
8-01-80 8-15-80 2 1 
8-16-80 7-14-81 47 4 

Total 63 

Weekly benefits paid total 63 

Total payments $5,574.83 

The supplemental report also showed payments of benefits under 
S85.27, Code of Iowa, in the amount of $5,187.66. 

ISSUE 

Defendants state the issue: "Healing period benefits cannot 
legally be awarded for a period after the claimant has returned 
to work." Their argument is taken to mean that a claimant 
cannot lawfully receive benefits for an interrupted healing 
period. They state, inter alia: "The statute ineluctibly, 
unequivocally, indisputably, undeniably, indubitibly [sic), 
unarguably, and clearly provides that healing period benefits 
end when a claimant returns to work." 

APPLICABLE LAW 

Section 85.34(11 provides for • ..• a healing period, ..• beginning 
on the date of the injury, and until he has returned to work or 
competent medical evidence indicates that recuperation from said 
injury has been accomplished, whichever comes first.• The 
hearing deputy's citation of authorities is adopted. Other 
propositions of law are discussed below. 

ANALYSIS 

The Iowa Supreme Court has never ruled on the issue of 
whether or not a claimer:· may draw healing period benefits over 
different periods of t,me as opposed to one period of time. 
Defendants are correct, of course, that the statute states that 
the heal,ng period lasts •until (claimant) has returned to work." 
Their interpretation, a very literal and narrow one, is that the 
healing period cannot recommence. 

Defendants' theory therefore is that the expression of one 
(tha t healing period ends when claimant returns to work) is the 
exclusion of the other (recommencing the healing period). The 
Iowa Supreme Court refused to follow that fflaxim of statutory 
construction in Wilson Food Corp. v. Cherry, 315 N.W.2d 756 
(1982), a case wherein an overpayment of healing period was 
allowed as a credit against the permanent partial disability 
even though the statute did not expressly permit such a credit. 
Here, one can conclude that the legislature did not choose to 
omit a recommencement of the healing period; It is a question 
the legislature did not address. Since that maxim does not 
govern here, one must turn to other methods of interpretation, 

The first that comes to mind (and needs no citation of 
authority) ls that the workers' compensation law should be 
liberally interpreted in favor of the claimant. Only a totally 
illiberal interpretation would say that a claimant who tries to 
return to work but fails looses all further healing period 
benefits. Such an interpretation might ultimately work entirely 
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against employers if employees began to avoi~ a return to work 
foe fear of loosing their healing period benefits. 

Finally, Professor Larson says "(t]he disability period is 
not automatically terminated merely because claimant obtains 
some employment, if maximum recovery had not been achieved at 
that time.• 2 Larson Workmen's Compensation Law, 10-17, 18, S57.12; 
see also the supplement to that volume, p. 10. 

One can olny conclude that defendants' interpretation of the 
healing period section is more narrow than the overall intention 
of the legislature in providing such benefits in the first place. 

A de novo review of the decision on matters other than the 
appeal point shows tha t the outcome reached by the hearing 
deputy was correct. The findings of fact and conclusions of law 
will be adopted below. 

FINDINGS OF FACT 

That on Hay 22 and September 3 and 4, 1979 claimant was an 
employee of the Carroll Health Center. 

That on Hay 22, 1979 claimant, while lifting a patient from 
the toilet at defendant's place of business, injured her back. 

That on September 3, 1979, while lifting a patient from the 
toilet at defendant's place of business, claimant injured her 
back. 

That on September 4, 1979 claimant injured her back in an 
attempt to break a patient's fall at defendant's place of 
business. 

That claimant was in a period of healing from October l 
through October 15, 1979; March 26 through April 13 1980· April 
15 through April 28, 1980; Hay 12 through June 30, 1980; ~nd 
August 1, 1980 through March 12, 1982. 

That claimant suffers from chronic intractable low back pain. 

That the claimant is credible in her complaints. 

That the claimant was not afflicted with this condition 
prior to the date of her injuries. 

That the claimant's complaints of pain are causally related 
to her injuries at the Carroll Health Center. 

That claimant has no particular skills in any field. 

That cloimont is SO years of ~ge and a high school graduate 
with six months training at AIB. 

That the applicable rate in this case, based on the record, 
lS $88.29. 

CONCLUSIONS OF LAW 

That claimant sustained her burden of proof and established 
that on May 22, September 3 and September 4, 1979 she sustained 
personal injuries which both arose out of and in the course of 
her employment with Carroll Health Center. 

That claimant sustained her burden of proof and established 
a causal relationship between those work injuries and her 
present disability. 

That the healing period extends from October l through 
October 15, 1979; March 26 through April 13, 1980; April 15 
through April 28, 1980; Hay 12 through June 30, 1980; and August 
l. 1980 through March 12, 1982. 

That claimant has sustained an industrial disability of 15 
percent of the body as a whole as a result of the work injuries. 

ORDEII 

TBEREFOIIE, IT IS ORDEIIED: 

That defendants shall pay claimant healing period benefits 
from October l through October 15, 1979; March 26 through April 
13, 1980; April 15 through April 28, 1980; May 12 through June 
JO, 1980: and August 1, 1980 through March 12, 1982 at the rate 
of eighty-eight and 29/ 100 dollars ($88.29). 

That defendants shall pay unto claimant seventy-five (75) 
weeks of permanent partial disability at the rate of eighty-eigtt 
and 29/ 100 dollars ( $88.29). 

All accrued payments shall be made in a lump sum, and 
defendants are given credit for all payments heretofore made. 

That the defendants shall pay unto claimant the following 
bills: 

Pharmacy bills - Exhibit E 
Miscellaneous bills - Exhibit D 
Medic al Expenses - Exhibit B 

$ 77.85 
277. 22 

1,752.40 

That defendants shall pay unto c laimant the sum of one 
thousand one hundred twenty-one and 70/ 100 dollars ( $1,121.70) 
as mileage expense . 

That defendants are g i ven credit for benefits previously 
paid. 

That interest shall a ccrue according t o the terms of sectio n 
85.30 . 

That the costs of this proceeding are charged to the defendants 
pursuan t to Industrial Commissioner llule 500-4.33. 

That defendants shal l f ile a final report upon paYJl'ent of 
this a,rard. 

Signed and filed at Des Hoines, Iowa this _2,!!hday of 
December, 1982. 

No Appeal BARRY MORANVILLE 
DEPUTY INDUSTRIAL COMM ISSI ONER 

BEPOIIE TBE IOWA INDUSTRIAL COHH ISSIONER 

DAVID L. RITTGERS, 

Claimant, 

vs. 

UNITED PARCEL SERVICE, 

Employer, 

and 

LIBERTY HOTUAL INSURANCE CO., 

Insurance Carrier, 
Defendants. 

f'i le No. 4 72003 

APPEAL 

D £ C I S I O N 

STATEMENT Of' THE CASE 

Claimant appeals from a proposed review-reopening decision 
filed May 4, 1982 wherein claimant was awarded a running healing 
period and medical expenses for injuries arising out of and in 
the course of his employment on January 28, 1977 and Hay 31, 
1977. 

The above entitled matter is but a portion of a lengthy and 
complex chain of litigation. A brief capsulization serves to 
clarify the status of the proceedings. On August 22, 1980, the 
undersigned filed an appeal decision wherein claimant's healing 
period was found to have terminated on July 6, 1978. The 
injuries of January 28, 1977 and Hay 31, 1977 were found to have 
resulted in a permanent partial disability of 45 percent. 
Further, the treatment of Boward E. Johnson, H.D., prior to Hay 
2, 1979 was found to be unauthorized. 

On September 11, 1980, claimant sought an enlarge~ent of the 
above appeal decision. Claimant petitioned for judicial reviev 
on September 22, 1980. A second petition in review-reopening 
was filed by the claimant on September 26, 1980. 

In the meantime, claimant and defendants entered into a 
joint stipulation for a partial com~utation which would allow 
the claimant to undergo fusion surgery by Dr. Johnson. A 
partial commutation was granted from which defendants appealed. 
An appeal decision was filed on February 23, 1981 affirming the 
approval of the commutation. 

A third petition for reviev-reopenlng was tiled by thP 
claimant on February 26, 1981. An order tiled Hatch 19, 1981 
consolidated that proceeding with the one filed Septeaber 26, 
1980 to form the present matter. .. • • 
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On Hay 4 , 1982, the deputy filed a proposed decision wherein 
a new healing period was found t o begin on February 20, 1982 and 
was to run until claimant's recuperation f rom fusion surgery was 
complete. Claimant appeals from that proposed decision asserting 
that the healing period should not have been terminated on July 
6 , 1978 and at the same time, that the previous finding of 45 
percent permanent partial disability should remain intact 
Purther, claimant reasserts defendants' liability for the 
treatment provided by Or. Johnson. 

Claimant ' s petition for judicial review of the August 22, 
1980 appeal decision remains pending. A fourth petition for 
review-reopening was filed by defendants on September 29, 1982. 

The record on appeal, as stipulated between the parties, 
consists of claimant's e xhibits l through 20 inclusive, defendants' 
exhibits A through N inclusive; def endants' exhibit AA; the 
depositions of the claimant, Judith R1ttgers, ieith A. Taylor, H.O., 
Howard E. Johnson, H.O., Donald w. Blair, H.D.; the report of 
John H. Ravllna, Jr., H.D., dated December 17, 1979; the undated 
report of Leonard E. Alkire, H. D.; the affidavit of defendants' 
counsel with attached correspondence; a reproduction of a 
transcript of the deposition of Gene Jackson; medical bills; a 
list of mileage e xpenses; and the brlefs of all parties on 
appeal. 

ISSUES 

The issues for determination on appeal are: 

l. Whether claimant is entitled to additional healing 
period benefits. 

2. Whether defendants are liable for medical expenses 
incurred through the treatment of Dr. Johnson. 

3. Whether benefits a warded to the claimant are subject to 
apportionment. 

REVIEW OP TRE EVIDENCE 

Claimant began work for defendant-employer in 1975 as a 
package driver. On January 28, 1977, claimant sustained a "slip 
and fall " injury to his back. Claimant missed only three days 
of work but continued to complain of pain. Re was treated by 
William L. Reinwasser, H.D., throughout the period. (Defendants' 
e xhibit D) On March 15, 1977 claimant suffered a mild sprain in 
his work and was again off wor k for a few days. 

On May 31, 1977 , cla i mant reinjured his back while attempting 
to lift parcels. Claimant was able to work intermittently until 
August 24 , 1977 when he again temporarily strained his back 
while attempting to lift parcels. 

Claimant was hospitalized on September 9, 1977 for a myelogram 
and foraminotomy at t he L-4 , L-5 disc space by P.H. Hudson, M.O 
Claimant subsequently consulted Donald w. Blair, H.D., who 
readmitted claimant to hospitalization for another myelogram. 
Based upon that myelogram, Or. Hudson performed a repeat hem
llamineetomy and foraminotomy on March 24 , 1978. Or. Blair 
released claimant from further treatment on July 6, 1978 and 
assessed permanent functional impairment as 15 percent of the 
body ass whole. (Claimant's e x . 7) 

Defendan t employer failed to locate alternative work for the 
claimant. A program of vocational rehabilitation was therefore 
undertaken with use of state funds. The program placed the 
claimant in classes designed to upgrade his skills as a commercial 
pilot. The claimant had only limited success 1n this program, 
however, due to continuing physical difficulties and interruptions 
1n funding. 

In Hay of 1979, claimant moved to Boise, Idaho in hope of 
finding employment in the av1at1on industry. He returned to Des 
Hoines for a short period to resume the classes he had started. 

Claimant indicated that he began to experience increased 
back discomfort after moving to Idaho. The record does not 
indicate whether there was any incident related to claimant's 
increased discomfort. Claimant testified that friends referred 
hi■ to Howard E. Johnson, M.O., for treatment. Apparently 
claimant had not been under treatment since being discharged by 
Dr. Blair on July 6, 1978. 

Dr. Johnson first examined the claimant on August 29, 1979. 
In his report of September 19, 1979. Dr. Johnson noted limited 
function on testing. X-ray films reportedly showed "early spur 
formation • indicating a recent aggravation of his lumbar injuries. 
Dr. Johnson prescribed that the claimant resume wearing a back 
brace similar to that prescribed by Dr. Blair. (Cl. ex. 18) 
Subsequent examination• revealed that wearing of the brace 
decreas•d complaints of pain. Or. Johnson therefore undertook 
to fit the claimant with a partial body cast in an effort to 
deter■1ne 1f fua1on surgery was indicated. Favorable results 
from wearing the cast led Or. Johnson to suggest the fusion 
procedure. Or. Johnaon was of the op1n1on that claimant's 
condition would continue to degenerate without the surgery. (Cl. 
ex. 19 l 

The defendants referred the clal■ant to 
H.o., for exa■1nat1on on November JO, 1979. 
Dece■~r 18, 197Q, Dr. Taylor writes: 

11:el th A. Taylor, 
In h16 report of 

l b<,lieve that Hr. Rlttgers had findings and 
complaint• cona1atent wit~ some residual peripheral 
nerve entrapment aost likely a& a result of scarring 
aecondary to hie injury and subsequent surgery on 
t " o occauona. The complaints are in both lo,.er 
extre■ it!ea ot a generalized nature with no localizing 
ayw,ptcms. He la aomevhat improved with the bee~ 
brace. He feels that with the degree of discomfort 
that he has no", he could function 1n light occupa
tional endeavors, such as a instrument instructor 
in aviation, etc. I think it 1s unlikely that any 

further surgical intervention will significantly 
change or alter his present condition and course. 
I would anticipate that he will improve to some 
degree over an ensuing period of time but will not 
be free of pain. I believe that he should learn to 
function with the present condition of his back. 
He should be encouraged to continue retraining. He 
has previously been rated with a permanent physical 
impairment of 15 percent as compared to loss of the 
whole man. I believe his condition has not changed 
since that rating was given. I recommended that Hr. 
Rittgers also have a consultation with Dr. Jack 
Havlina, neurosurgeon, for additional evaluation of 
his neurologic status and considerations for 
myelography and his findings as to the need for 
surgical e xploration. I will let you know as to 
what Dr. Havl1na's findings were with a copy of his 
report. (Def. ex. AA) 

Dr. Taylor did not instruct the claimant to return for further 
examination or treatment. 

Claimant was referred 
neurological evaluation. 
Ravlina suggested repeat 
surgery. 

to John M. Havlina, Jr., H.D., for 
In his report of December 17, 1979, Or. 

myelogr3phy but advised against further 

Claimant was seen oy Leonard E. Alkire, M.D., on January 4, 
1980. In his undated report, Dr. Alkire writes in part: 

Diagnosis 1s felt to be post-lumbar laminectomy low 
back pain syndrome. There does not appear to be 
gross neurologic def1c1ts relative to lower extrem
ities. Thus the functional disability 1s based to 
a high degree on the presence of a good deal of 
post-operative pain which has not disappeared. 

Permanent Impairment is felt to be 15\ of the whole 
man. 

It would appear that this man is not a candidate 
for further low spinal surgery at this time. 
Management should be on the basis of an intense 
rehabilitative program with probable in-patient 
attendance at a "low back school" and rehab1l1ta
tion center . 

In terms of functional ability this man shows 
considerable dysfunction in the area of the low 
spine. At the present time he is under treatment 
in a body jacket and therefore would not be con
sidered employable. Certainly those vocations that 
would require carry1ngs, prolonged standing, a good 
deal of walking, climbing, running, Jumping or 
working in tight enclosures and/or stooping and 
squatting would not seem feasible for this man in 
the near future and probably not even in the 
distant future after completion of a treatment 
program. (Taylor dep. ex. A) 

The defendants had not referred 
had they authorized his treatment. 
reports, the defendants declined to 
proposed by Dr. Johnson. 

claimant to Dr. Johnson, nor 
Based upon the above three 
fund the fusion surgery 

As was previously noted, t he first hearing in review-reopening 
was held February 20, 1979 with the case fully submitted May 2, 
1979. In the appeal decision by the undersigned filed August 
22, 1980, claimant was found 45 percent permanently disabled. 
Further, the treatment of Dr. Johnson prior to May 2, 1979 was 
found to be unauthorized under the provisions of Iowa Code 
section 85.27. 

Claimant testified that he continued to wear a body cast in 
lieu of surgery until August of 1980. On December 17, 1980, an 
order of partial commutation on the previous award was entered. 
Claimant sought the partial commutation to finance the fusion 
surgery suggested by Dr. Johnson. 

Claimant was flown back to Des Hoines from Idaho in February 
of 1981 for further examination. 

Dr. Blair examined the claimant on February 27, 1981. Dr. 
Blair found that claimant's symptoms were somewhat more pronounced 
when claimant was not wearing the cast or brace. Dr. Blair 
testified as to his conclusions at that time: 

O. Did you advise or recommend to Mr. Rittgers 
that he obtain a fusi~n? 

A. Hy conclusion was that 1 recommended that a 
repeat myelogram be considered, and probable 
additional surgery, which would include a fusion, 
because of the benefit which had been obtained by 
previous immob1l1zat1cn. Because of this, I felt 
that a spinal fusion would be of benefit to him. 
(Blair dep., p. 26) 

Dr. Blair opined that claimant had undergone a change of 
cond1t1on sincP his examination of July 6, 1978. (Blair dep., p. 
87) He stated, however, that an individual with claimant's 
operative history could degenerate with m1n1mal strain or 
without any trauma at all. (Blair dep., p. 78) 

Joe F. Fellows, H.D., examined the claimant on February 20, 
1981. Dr. Pellows also concluded that given th~ Improvement 
brought on by body cast i&mobillzation and claimant's continued 
degeneration. the fusion surgery suggested by Dr. Johnson was 
advisable. Defendants continued to decline authorization for Dr. 
Johnson's services. 

Noneth~leas, spinal fusion surgery was carried out by Dr. 
Johnson on March 3, 1981. Dr. Johnson testified that a& of 
April 29, 1981, the fusion was healing well and by June 9, 1981, 
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claimant was essentially painfree. (Johnson dep., pp. 24-35, 
44 -45) On August 4, 1981, claimant's spinal fusion was found to 
be solid. (Johnson dep., p. 4 5) 

Dr. Blair indicated that claimant's recuperation from the 
fusion would take at least a year and that the degree of permanent 
functional impairment could not be determined until then. 
(Johnson dep., pp. 54-55) The claimant testified that Dr . Blair 
had given a release, but that it was for •academic purposes• 
such that he would be eligible to participate 1n a CETA job 
training program. 

Finally, Dr. Johnson opined that Dr. 
ma x imum recuperation on July 6, 1978 was 
the information available at that time. 
on direct examination: 

Blai r' s assessment of 
not in error based upon 
Dr. Johnson testified 

Q. And because of those findings, might Dr. Blair 
or others might feel that the recovery or recupera
tion period from those injuries had occurred by 
that time? 

A. It is very possible, yes. 

Q. And we lawyers refer to the foreseeability test 
and the hindsight test. And we have found that the 
hindsight test is many times more accurate than the 
foreseeab1l1ty test. 

And 1f we could all look backwards, you know, 
at the time it would be nice. But we can't. 

Using the hindsight test, now that you have 
taken care of this patient for these many months, 
since February of 1979, and having e xamined all the 
documents in connection with his prior treatment, 
do you feel there is really any way that he could 
have foretold with any degree of certainty that he 
was in error, that recovery had not taken place and 
that he had not stabilized? 

THE WITNESS: I don't know of any way that he 
can look forward and all you can do is ma ke a 
judgment to your best ability with information you 
have at the time that you see the patient and write 
the report. 

And I think we have discussed this before. The 
majority of the patients, once they have reached 
stationary, go ahead and progress and heal and do 
fine. It is the small numbers that create the 
ongoing chronic problems. 

Q. BY HR. HUEBNER: If you reach a stationary or 
static condition for as long as maybe six or eight 
months, you would be encouraged then, I suppose, as 
a doctor to think maybe things had stabilized and 
the recovery period had ended. 

A. Yes. 

Q. But is there anything -- in other words, there 
is nothing you can do to determine or discover what 
is going to happen in cases of this kind and even 
the ne xt day. Is that fair to say? 

A. If anyone could develop that ability, it would 
be fantastic, yes. (Johnson dep., pp. 65-66) 

Since August 4 , 1981, claimant has continued under the care 
of Dr. Johnson and testifies to feeling much better than before 
the fusion surgery. Claimant has also had neurological examina
tion since his surgery for vision and hearing problems apparently 
unrelated to his industrial injuries. 

APPLICABLE LAW 

The claimant has the burden of establishing that his injury 
is causally related to the disability on which he now bases his 
claim. Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 
(1965). Lindahl v. L. 0. Boggs, 236 Iowa 296, 19 N.W.2d 607 
(1945). A possibility is insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Wor ks , 247 Iowa 691, 73 N.W.2d 
732 (1956). The question of c ausal connection is essenti ally 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (l960). 

As there has been a prior decision in review-reopening in 
this matter, claimant has the burden of proving by a preponderance 
of the evidence that increased incapacity is a proximate result 
of the original injury which entitles him to additional compensa
tion. Deaver v. Armstrong Rubber Co., 170 N.W.2d 455, 457 (Iowa 
1969). Wagner v. Otis Radio & Electric Co., 254 Iowa 990, 993, 
119 N.W.2d 751 (1963). 

In Gosek v. Germer and Stiles Co., 158 N.W.2d 731 (Iowa 
1968) the court stated in part: 

we now hold, cause for allowance of additional 
compensation exists on proper showing that tacts 
relative to an employment connected injury existed 
but were unknown and could not have been discovered 
by the exercise of reasonable diligence, sometimes 
referred to as a substantive 01M1ission due to 
mistake, at time of any prior settlement or award. 

Iowa Code section 85.27 provides in part: 

For purposes of this section, the employer is 
obliged to furnish reasonable services and supplies 
to treat an injured employee, and has the right to 
choose the care. The treatment must be offered 
promptly and be reasonably suited to treat the 

injury without undue inconvenience to the employee. 
If the employee has reason to be dissatisfied with 
the care offered, he should communicate the basis 
of such dissatisfaction to the employer, in writing 
if requested , following which the employer and the 
employee may agree to alter nate ca r e reasonably 
suited to treat the injury. If the employer and 
employee cannot agree on such alternate ca r e , the 
co1M1issioner may, upon application a nd reasonabl e 
proofs of the necessity therefor, allow and order 
other care . In an emergency , the employee may 
choose his ca re at the employer's e xpense, provided 
the employer or his agent cannot be reached i mmedi
ately. 

Iowa Code sect i on 85.34 (1) pr ovides: 

Hea l ing period. If an employee has suf fered a 
personal injury causing permanent pa r tia l d isa
bil i t y fo r which compensa t ion is payable as provided 
in subsection 2 of this section, the employer shall 
pay to the employee compensation for a hea ling 
period , as provided in section 85.37, beginning on 
the date of the injury, and until he ha s returned 
to work or competent medical evidence i ndicates 
tha t recuperation from said injury ha s been accom
plished, whichever comes fust. (Emphasis added.) 

Iowa Industrial Commissioner Rule 500-8.3 p rovides: 

Healing period. A healing period e xists only in 
connection with an injury causing permanent partial 
disabilit1. It is that period o f time after a 
compensab e injury until the employee has returned 
to work or recuperated from the injury . Recupera 
tion occurs when 1t is medical l y i ndicated that 
either no further improvement is anticipated from 
the injury or that the employee is capable of 
returning to employment substantially similar to 
that in which the employee was engaged at the time 
of the injury, whichever occurs first. (Emphasis 
added.) 

ANALYSIS 

In the proposed decision of Hay 4 , 1982, the deputy finds 
that claimant under went a ne w healing period on February 20, 
1981, the date of Dr. Fellows' e xamination. The defendants do 
not dispute the payment of these additional benefits. In their 
brief on appeal, defendants s t ate the main issue remaining in 
dispute: 

The cloimont is not entitled to hoaling period 
benefits between July 6, 1978 to February 20, 1981. 
The hearing officer in this matter determined that 
there was sufficient evidence in the record to 
establish temporary total disability [sic) had 
resumed on February 20, 19~2 (sic) which r e lated to 
his injury of Hay 31, 1977 and the agg r avation of 
August 24 , 1977. The defendants have in fact 
recognized this disability prior to any ruling by 
the Industrial Commission [sic) and had commenced 
paying temporary total d i sability benefits prior to 
this time. The real issue is whether or not 
claimant was entitled to healing pe r iod benefits 
between July 6, 1978 and t he date of surgery on 
March 3, 1981. 

Claimant asserts that he is entitled t o healing period 
benefits between July 6, 1978 and March 3, 1981 because Dr. 
Blair "mistakenly" released him f rom treatment on the former 
date. Claimant contends that information is now available which 
was not available at the time of the original hearing. Claimant 
therefore asks this agency to reconsider its prior determination 
as to healing pe r iod, based upon Gosek, but also to leave intact 
the prior finding of permanent partial disability. 

The record in this matter is clear that Dr. Blair made a 
proper determination on July 6, 1978, based upon the information 
then available. The fact that claimant 's condition worsened 
after that time does not indicate that Dr . Blair ' s evaluation 
was incorrect or in ignorance of information available at 
that time. Dr. Blair indicated that an individual with claimant's 
history could e xperience aggravation of t heir injury with little 
or no outside influence. As the testimony of Dr. Johnson points 
out, the fact that hindsight is better than foresight does not 
indicate that Dr. Blair was in error. 

While claimant's condition worsened around the time of his 
move to Idaho, there is no medical ev1dence eithe~ to e ~plain 
this sudden degeneration or to reassess his functional impairment. 
The testimony of or. Johnson, however, does establish that 
claimant was totally disabled from March 3, 1981, the date of 
his fusion surgery, and that this total disability would likely 
run until approx imately March 3, 1982 at which time the extent 
of permanent partial disability could be assessed. 

The record indicates that claimant's condition has probably 
improved since the surgery of March 3, 1981. The factors which 
led to the prior assessment of industrial disability have been 
changed due to the fusion surgery. There is, h~wever, no 
current assessment of permanent functional impa1rment 1n t~e 
record upon which an altered of permanent industrial disability 
may be based. The proposed decision of the deputy was based 
upon medical evidence available in August of 1981. Any permanent 
industrial disability which exists after the surgery of March 3, 
1981 will have to be determined at another time based upon . 
medical evidence available when claimant's condi t ion has stabilized, 

The evidence indicates claimant's post operative condition 
should run for one year from the date of surgery and therefore 
temporary total disability benefits will be allo~ed until .March 
3, 1982. In the event ad~itional per■<t"-"nt partial disability 
is found to exist, temporary total benef1ts can be converted to 
healing period. 
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It is remembered that the treatment provided by Or. Johnson 
was previously found to be unauthorized. As of that time, there 
was no evidence to suggest that Or. Johnson had performed 
services nore effectively than the medical care that had been 
provided by the defendants. However, the evidence now in the 
record reveals that claimant's condition continues to improve 
because of the surgery performed by Or. Johnson. Such an 
improvement in claimant's condition not only helps the claimant, 
but also provides the possibility that defendants' ultimate 
liability may be mitigated. Although defendants are entitled to 
choose the claimant's medical care provider, it appears question
able that the claimant's condition would have improved as it did 
had defendants continued control of claimant's care. Defendants 
had ceased providing care for the claimant subsequent to the first 
proceeding. Examination by doctors of defendants' choice 
currently concurs with the care provided by Or. Johnson. The 
ca re provided to claimant by Or. Johnson proved to be reasonable 
and necessary for thP treatment of claimant's employment related 
injuries as contemplated by Iowa Code section 85.27. The 
e xpenses involved in the services of Or. Johnson and the surgery 
of March 3, 1981 should properly be paid for by the defendants. 

Finally, claimant seeks an apportionment of benefits pre
viously awarded. 

In the proposed decision filed October JO, 1979, the deputy 
found in part: 

Claimant has not been gainfully employed since 
the initial injury. The abortive attempt to resume 
employment activities on August 24, 1977 is found 
to be a mere aggravation of the condition present 
as the result of the May, 1977 incident, and not a 
new occurrence as urged by the claimant. 

The deputy's refusal t o find the August 24 , 1977 incident 
compensable is adopted and remains undisturbed. 

FINDINGS OF FACT 

1. That claimant sustained admitted industrial injuries on 
January 28, 1977 and Hay 31, 1977. 

2. That claimant received no compensable injury on August 
24 , 1977. 

3. That claimant was 15 percent functionally disabl ed after 
t wo surgical procedures and that his condition degenerated 
around the time he moved to Idaho in Hay of 1979. 

4. That Or. Johnson has provided claimant with the only 
treatment for his lumbar condition since Hay 2, 1979. 

5. That claimant underwent fusion surgery on March 3, 1981 
which was intended to correct lumbar difficulties. 

6. That the care provided by Or. Johnson was reasonable and 
necessary to treat claimant's injuries. 

7. That claimant had not been released for work or been 
found to have reached maxi mum medical recuperation from the Hay 
3, 1981 surgery as of the time of the hearing before the deputy 
but maxi mum medical recuperation was anticipated to be a ccom
plished on Hay 3, 1982. 

CONCLUSIONS OF LAW 

That the e xpenses involved in the fusion surgery and in Or. 
Johnson's treatment after Hay 2, 1979 were reasonable and 
necessary for the treatment of claimant's industrial injuries of 
January 28, 1977 and Hay 31, 1977. 

That as a result of fusion surgery performed on March 3, 
1981, claimant became temporarily totally disabled. 

That claimant 1s entitled to temporary total disability 
benefits until March 3, 1982. 

That benefits are payable at the rate of $174.00 per week. 

WHEREFORE, the findings of fact and c onclusions of law in 
the deputy's proposed decision of Hay 4, 1982 are proper as 
modified. 

THEREFORE, it lS ordered: 

That defendants pay the claimant temporary total disability 
beginning March 3, 1981 at the rate of one hundred seventy-four 
dollars ($174.00) per week until March 3, 1982 together with 
statutory interest from the date due as contemplated by Iowa 
Code section 85.30. 

That defendants pay the claimant expenses incidental to 
medical treatment given by Dr. Johnson including the expenses 
1nc1dental to the fusion surgery of March 3, 1981 as contemplated 
by Iowa Code section 85.27. 

That costs of these proceedings are charged to defendants 
pursuant to Iowa Industrial Commissioner Rule 500-4.33. 

Signed and filed this 19th 

Appealed to District Court; 
Remanded for Settlement 

day of October, 1982. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

HATT W. SANDERS, 

Claimant, 

vs. 

OSCAR HAYER & CO., 

Employer, 
Self-Insured, 
Defendant. 

Pile No. 671913 

A R B I T R A T I O N 

0 E C I S I O N 

INTRODUCTION 

• 

This is a proceeding in arbitration brought by Hatt w. Sanders, 
Jr., the claimant, against his self-insured employer, Oscar 
Hayer & Co., to recover additional benefits under the Iowa 
Workers' Compensation Act on account of an injury he allegedly 
discovered Hay 19, 1981. This matter came on for hearing before 
the undersigned at the Muscatine County Courthouse in Muscatine, 
Iowa on March 24, 1982. The record was considered fully sub
mitted on April 1, 1982. 

Defendant has made no official filings regarding the alleged 
inJury. 

The record consists of the testimony of the claimant• the 
testimony of Vernon e. Keller; claimant's exhibits 1-5, ietters 
and clinical notes fr~m John E. Sinning, Jr. , M.O.; defendant's 
exhibit A, copy of Dr. S1nning "s June 25, 1979 deposition; 
defendant ' s exhibit C, defendant's i llness and accident disabil
ity report signed by Dr. Sinning and dated March 23, 1979; 
defendant's exhibit D, a surgeon"s report dated October 25, 
1978; defendant's exhibit E (including updated records filed 
Aprill, 1982), defendant's first aid and time off records 
regarding the claimant; defendant ' s exhibit F, summary of sick 
leave and medical benefits paid for current claim· defendant's 
exhibit G, duplicate of F; claimant ' s discovery d;position· and 
Or. s,~ning:s March 2, 1982 deposition. Defendant ' s object1on 
to claimants exhibit 6 was sustained. Defendant did not offer 
exhibit B. Defendant asked that official notice be taken of the 
prior Code section 85.35 settlement between the parties and of 
all records material to that earlier case. 

ISSUES 

The issues to be determined include whether claimant sus
tained an injury in the course of and arising out of his employ
ment separate from the subject matter of the 1979 compromise 
settlement; whether there is a causal connection between any 
such separate injury and claimant's present disability; the 
nature and extent of that disability; whether claimant's ac tion 
is barred by operation of Code section 85.26; and whether 
defendant is entitled to credit for benefits paid, ln accordance 
with Code section 85.38. At the time of the hear1ng the parties 
stipulated that the applicable rate of compensation for any new 
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injury would be $248.74. 

RECITATION OF THE EVIDENCE 

On April 12, 1979 claimant filed an application in arbitration 
seeking benefits for an alleged injury of August 23, 1978. 
(File 535022.) Claimant further alleged that the injury occurred 
•over a period of tlme, working with much larger weight hams• 
and that the injury affected or disabled his "right shoulder, 
elbow, and hand" from "12-19-78 to unknown.• On October 24, 1979 
the parties filed a joint application for approval of compromise 
settlement wherein defendant offered to pay $6000 in a lump sum 
to settle all claims claimant alleged he had against them for 
his condition of anterior impingement syndrome. The Code 
section 85.35 settlement was approved and claimant filed a 
dismissal with prejudice. (That the dismissal was actually 
filed before the approval possibly is attributable to time 
constraints and the mail.) 

In medical reports and clinical notes attached to the 
application for settlement, John E. Sinning, Jr., M.D., orthopedic 
surgeon, related that claimant began suffering from anterior 
impingement syndrome, •a mechanical problem in which the moving 
parts of the shoulder impinge on each other with repeated 
forward motions,• in the summer of 1978. On March 6, 1979 Or. 
Sinning performed a partial acromionectomy and incision of the 
coracoacromial ligament in the front of the right shoulder. 
Bursal thickening beneath the ligament was excised. Exploration 
of the shoulder joint revealed no sign of derangement of the 
interior of the joint. Also attached to the application was the 
following clinical note from the University of Iowa Hospitals 
and Clinics dated June 6, 1979: 

Mr. Sanders is a 30-year-old male who is referred 
to us from Or. Sinning for our evaluation of his 
right shoulder pain. Patient began having snapping 
in his right shoulder while at work. His work is 
lifting hams. He noticed the pain when he would 
lift across his body to the left then he ' d get the 
snapping. He saw or. Sinning for this who felt 
that he had impingement syndrome and did acromioplasty 
in March of 1979. This has relieved the symptoms 
of the snapping. However, he is having persistent 
pain posteriorly in the shoulder around the area of 
the posterior fibers of the deltoid, He has 
returned to work with a 30 lb. weight restriction 
but has pain when he does try to reach across his 
body as before, especially while lifting weights or 
having his muscle tense. He apparently has tried 
TNS, ultrasound, anti-inflammatory agents without 
apparent relief. 

Physical examination: Patient has full range of 
motion of the right shoulder. Muscle strength is 
intact. He has very mild tenderness along the area 
of the incision anteriorly, and he has an area of 
tenderness of the posterior fibers of the deltoid. 
He has giving away of his shoulder when attempting 
to resist adduction of the shoulders. Neurologic 
examination is normal in the upper extremities. 

X-rays, AP internal and external rotation views 
of the right shoulder reveal mild AC joint degenerative 
changes. No other abnormalities. 

Impression and plan: The patient was seen with 
or. Cooper, and we feel that the patient's pain 
pattern at this time is most compatible with 
chronic deltoid muscle strain. or. Cooper would 
like to talk to or. Sinning personally before 
recommending further therapy and he will be in 
contact by phone. Patient was given a prn return 
to our clinic. 

During his deposition on June 25, 1979, or. Sinning noted 
that the claimant was treated for a wrist injury from March to 
August of 1976 and that the claimant verbalized complaints 
compatible with epicondylit1s on the right from August 23, 1978 
until January 11, 1979, at which time: 

•.• [Hie still had the problem of numbness in the 
forearm, but he said the problem was really his 
shoulder, and he outlined the history of this 
shoulder problem. This is his right shoulder, and 
he said that he became aware the previous summer, 
that ,s, the summer of 1978, with a feeling in the 
shuulder that it wasn't holding his arm properly, 
and he described that as a feeling in the pivot 
point of the shoulder so that when he would hold 
his arm outstretched or reach across his body, that 
the shoulder wasn't strong enough to hold up what 
he was holding in his hand. He said sometimes 
there was some pain, but usually it was a feeling 
of weakness. He reported that, ordinarily, he 
could hold his arm outstretched holding a ham in 
his hand all day, but that at this point that I was 
seeing him, he could hardly hold a few pounds 1n 
his hand out for more than a minute. (Sinning 1979 
deposition, p. 8.) 

In supporting his conclusion that the anterior imp.ngement 
syndrome was related to claimant's work, or. Sinning testified: 

Mr. Sanders describes his work as a ham boner in 
the use of his right arm as requiring that he reach 
his right arm across hls body, elbow outstretched, 
so that his right hand reaches beyond his left 
shoulder, and then that he bring his arm back 
across in front of his body and that he at some 
point in that maneuver has his right arm then 
extended away from his body at shoulder level in 
the same plane as his body. That ls, the hand is 
not outstretched in front but is outstretched on 
the side. Now, the pain problem seems to localize 
in the front of the shoulder Joint. That is in the 

same area that the head of the humerous or the 
upper part of the shoulder bone is impinging 
against the ligament that makes the front of the 
shoulder joint, and in a mechanical way, that 
motion of reaching across the body ~nd bringing the 
arm then across in front of the body puts pressure 
along the front of the shoulder joint in the area 
of the ligament of the front of the shoulder. That 
is where he was hurting. The situation here of 
anterior impingement gets its name from that 
situation of the bone, the moving bone in the 
shoulder impinging againt a ligament and a stationary 
bone. 

I am not clear whether he lifts anything with the 
hand outstretched from him, but he is holding 
weight as he reaches across his left side and comes 
across, and that seems to be the critical motion in 
which the humeral head or upper part of the arm 
bone is impinging against the front of the scapula 
or the acromion. 

{Sinning 1979 depo, pp. 12-13. Or. Sinning indicated 
that the company illness and accident report signed 
by him [defendant's exhibit CJ was incorrect 
insofar as it indicated the matter was not an 
occupational injury.) 

At the time of his first deposition, or. Sinning anticipated 
claimant's impairment of the right arm would be 10 percent or 
less. He alluded to the possibility of some functional overlay 
and reported that he had arranged for claimant to see Dr. 
Campbell, a psychiatrist, on June 28, 1979. or. Sinning further 
testified that as of May 11, 1979 claimant stated the front of 
the shoulder felt good and was able to reach overhead and had 
good strength as he was reaching towards the opposite shoulder. 
Accordingly, he arranged for claimant to return to work. (The 
exact date is unknown. Defendant's first aid records cover a 
time period from March 1969 to December 1978 and the employee 
attendance records covered only 1980 and 1981. [Defendant's 
exhibit E.) Claimant thought he returned to work in mid 1979.) 
However, or. Sinning did not release the claimant from his care 
at that time because the claimant complained of some pain over 
the back of the shoulder. 

According to clinical notes attached to the application for 
settlement, claimant was working at 170 percent capacity and 
taking six Tylenol f J tablets per day for pain as of July 5, 
1979. Or. Sinning wrote "Ihle does not have comfortable reaching 
to the opposite shoulder and does splint a bit as he comes down 
from the overnead position. Thi~ 1s flattening of the ~ntcriot 
portion of deltoid in front of the acromion.• On September 10, 
1979 claimant was working full-time without a weight l1m1t. He 
regained full range of shoulder motion but continued taking the 
same amount of pain medication per day. Reaching across the 
opposite shoulder and across the lower portion of the shoulder 
in the area of the teres minor caused pain. Pressure and 
resistance at a pulled back position generated discomfort in the 
muscle. Overhead rotational motion and adduction did not hurt 
him. 

When deposed on March 7, 1982, or. Sinning testified that he 
continued to treat the claimant for complaints of right shoulder 
pain after September 1979. He related that an arthrogram 
performed at the University of Iowa Hospitals and Clinics on 
August 26, 1980 revealed a definite tear in the shoulder tendon 
in the general area where surgery was performed in March 1979. 
He further testified: 

•••• Mr. Sanders' operation was generally over the 
front of the shoulder, 1n the prominence of the 
shoulder that you feel as you reach to your opposite 
shoulder. 

Q. You mean, the prominence of the humerus? 

A. Yes, anterior or front of the shoulder. The 
tendons of the shoulder which show the tear are in 
that same area. They change according to whether 
the arm is turned in or turned out. With the arm 
turned in, that would bring the area of the tear to 
the front of the shoulder. As the arm is turned 
out, the area of the tear moves backward. 

o. was that tear there when you performed this 
first surgery? 

A. I answer the question by 
looked for JUSt such a tear. 
to say that it wouldn't have 

Q. It could have been there? 

saying no because I 
That 1s certainly not 

been there. 

A. But at least it was looked for. 

Q. It could have been there? 

A. It could have been there. 

Q. could it have been something which was developing 
in that area? 

A. Yes. 

Q. Before the first sugery? 

A. I think something that was developing is 
probably more to the point, because the tear of the 
rotator cuff tear -- and that is the area we are 
talking about -- was described as a very small 
tear, and, in fact, I reviewed the ~,ray that was 
taken at University Ho~pitals, and it is a very 
small tear. It was sufficiently small that the 
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physician seeing Hr. Sanders did not recommend that 
he have surgery to fix it. 

(Sinning 1982 deposition, pp. 8-9.) 

According to Dr. Sinning's office notes, he saw cla i mant on 
October 10, 1980 for the onset of left shoulder pain referrable 
to lifting heavier hams at work a week earlier. Dr. Sinning 
wrote that claimant " no longer has the area of pain which I 
localized on the right at the posterior margin of the scapula 
along the teres.• Bis e xamination revealed normal range of 
motion, no splinting and ability to bring both shoulders over
head. Be commented: "The only difference is the slightly 
diminished strength on the right compared to the left, with the 
arm in the mid range of abduction. • (Clai~ant's exhibit 3, P. 1.) 
Yet, according to defendant's records, c laimant apparent l y was 
off work for a sore shoulder from October 13, 1980 to November 
21, 1980. On October 30, 1980, Dr. Sinning advised the claimant 
of the arthrogram r esults and recommended a nautalis exercise 
program. Claimant thought additional time off work would 
improve his condition. 

Dr. Sinning testified that since claimant continued to 
complain of right shoulder pain, another arthrogram was conducted 
in March of 1981. This time the tear in the tendon was sizeable. 
Accordingly, claimant was hospitalized in April of 1981 for 
surg i cal repair of •a rupture of the supraspinatus portion of 
the rotation cuf f. • (Claimant's e xhibit 4.) Dr. Sinning 
initially anticipated that claimant would be off work three 
months following surgery. (Claimant's exhibit 5.) 

Dr. Sinning reported to defendan t on June 17, 1981 that 
claimant had gained full range of motion of his shoulder and was 
participating in a program of strength restoring exercises. Be 
then opined: 

I think it is clear that the rotator cuff tear 
was not present at the time of his original surgery 
as documented by the preoperative arthrogram and 
the intrasu rgical inspection. The rotator cuff 
tear was first noted by arthrogram more than a year 
later with documentation of progression of that 
tear on the subsequent arthrogram. There does 
indeed seem to be a new problem super,mposed on the 
old difficulty. 

(Claimant's e xhibit 4. Dr. Sinning began the 
letter noting that claimant had asked him to 
clarify the situation to defendant. Cla,mant 
testified that he asked Dr. Sinning whether he 
suffered a new inJury in light of his attorney's 
explanation about the ramifications of the settle
ment.) 

Dr. Sinning released the claimant to return to work in 
September of 1981 on a restricted basis -- no repeated rotational 
shoulder movements and no work above waistline level. (At that 
time he also advised the claimant that an arthrogram performed 
in August of 1981 on the left shoulder was normal.) However, 
defendant employer had no position available that was suitable 
to claimant's limitations. Since claimant had not been given a 
release by Dr. Sinning he was denied unemployment benefits. 

In office notes for November 12, 1981, Dr. Sinning observed 
that claimant's mid range of abduction "is perhaps a little 
weak, at least he can't sustain strength as he once could. 
External rotation is a little weak but there is no panic sign on 
e xternal rotation.• (Claimant's exhibit 2.) On November 30, 
1981 Dr. Sinning advised claimant's counsel that claimant's 
right shoulder problem was work related, that claimant had a 20 
percent impairment of the right upper extremity, that the only 
recommended further treatment was •an active assistive exercise 
program to maximize recovery,• and that claimant was "close to a 
point of ma x imum recovery and as such will be returned to work 
on a full duty basis although his impairment of function may 
dictate some modification in work possibilities.• (Claimant's 
exhibit l.) 

Regarding claimant's recovery, Dr. Sinning test,fied: 

Generally, strength continued to improve, but he 
continued to have some problems with strength and 
discomfort in bringing the arm up above the shoulder
high position. 

In an effort to make that evaluation as exact as 
possible, he was evaluated with one of the muscle 
testing machines at Americana extended Care Facility, 
and their physical therapy department. And we used 
that evaluation as a means of quantitating where he 
had strength and where he had weakness. 

So finally, I would say that Mr. Sanders regained 
good motion in his shoulder and control, but 
continues to have weakness in the arm above the 
shoulder level. And with this weakness, he splints 
the shoulder joint; that is, he overuses the . 
shoulder blade to chest joint as a means of protecting 
the motion within the true shoulder joint. 

(Sinning 1982 deposition, p. 13. Claimant's 
exhibit 2 suggests Dr. Sinning sent the claimant to 
Americana in November 1981.) 

While Dr. Sinni ng wi shed the c laimant would at tempt ham 
boning again Just to see if claimant could do it, he conceded he 
did not think claimant would be able to keep up with the other 
boners. 

Dr. Sinning further testified that his impairment rating was 
based on the AHA Guides and included the impairment attributable 
to the anterior impingement syndrome. (Dr. Sinning subsequently 
agreed that the entire 20 percent impairment was attributable to 
the rotator cuff tear. [Contrast Sinning 1982 deposition, p. 19 
against pp. 25-26.J) Based on Dr. Campbel ~ consultation, Dr. 

Sinning felt that there were some non-significant functional 
aspects to claimant's pain. 

Dr. Sinning was questioned at length about the onset and 
cause of the supraspinatus tear: 

(By defense counsel) 

Q. Would it be fair to say, Dr. Sinning, that 
whether or not the tear was there with a certainty, 
when you operated on March 6, 1979, the weakness 
that permitted the development of the tear was at 
least there at that time and had been developing 
probably for some time? 

A. That is a very hard question to answer. 

Q. Okay. Phrase it another way for me then. 

A. It is a hard question to answer because tears 
in the rotator cuff occur presumably for t wo 
reasQns: one is the sudden stress on the tendon 
that causes it to tear apart. 

Q. A sudden trauma? 

A. A sudden trauma, a fall or a jerk. And a 
second way, by continued accumulated stress and 
what you might call an overuse type of situation in 
which a weak spot has developed and is continually 
aggravated by some working maneuver. 

Q. Isn't that what you testified to in your first 
deposition of this man's continued use of his arm 
and shoulder in a certain way was creatlng the 
shoulder problems? 

A. Yes. 

Q. And that then developed ultimately into a 
rotator tear; is that correct? 

A. Yes. 

Q. When you performed your first surgery in March 
of 1979, I think your operative notes, as I recall, 
in part, showed that the shoulder was normal. Can 
you find those notes just briefly? 

A. Sure. 

Q. Or do you recall? 

A. Let me look at that note. I'm looking at the 
notes from the surgery on March 6, 1979. Two 
things are s,gnificant. One is the note about some 
bursal thickening beneath the ligament is excised. 
That is a reference to the point of impingement 
between the tuberosity of the humerus and the 
ligament that impinges against the greater tuberosity. 

So in between those two areas, the tissue had 
t~ickened as a sign of the irritation that was 
going on. 

Q. That is the bursitis? 

A. That is the bursitis. And then the second 
thing that' is significant is the tendon looked 
normal from the outside, and then from the inside, 
that was the exploration to see if there was a tear 
that needed to be fixed. 

Q. And you didn't find any? 

A. That I could not find, that is right. 

Q. Doctor, have you seen any other cases of 
rotator cuff tear connected in any manner with this 
ham boning operation at Oscar Mayer? 

A. No. 

Q. Have you seen any other cases of rotator cuff 
tear -- if I am using -- the tear of the rotator 
cuff, from continued usage of the patient ' s shoulder? 

A. That is a really hard question 

Q. I mean, in your own practice. 

A. I recognize that, and that is a very hard 
question to answer, first, because of my memory, 
and secondly, because there is most often a combination 
of a work environment that requires repeated • .. special uses of the shoulder that put a stress on 
the shoulder. And then the person most often comes 
to see me following what is considered a precipitating 
event, something that makes the shoulder worse. 

My overall view of that sequence is that the 
final event that brings them to my office is often 
inconsequential and that it is the accumulation of 
use rather than the minor event that is the cause. 

(Sinning 1982 deposition, pp. 10-11 and pp. 17-18.) 

(By claimant's counsel) 

Q. (Quoting the above set forth paragraph from Dr. 
Sinning's June 17, 1981 letter to defendant) Do 
you agree or disagree with that statement? 
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A, 1 agree. 

O, Do you have an opinion whether the increased 
tear was work related -- and I am referring here to 
the fact, Doctor, that at first, a small tear vas 
detected and then it had been enlarged subsequently? 

A, Yes. I think it's aggravated by the type of 
work that he does. 

o. Are you testifying then, Doctor, that the 
increase in the tear was caused by his ham boning? 

A, I believe so. 

(Sinning 1982 deposition, p. 23.) 

(By defense counsel) 

0, The whole problem has always been in the upper 
right shoulder, the impingement, the rotator cuff, 
the bursitis and everything; is that right? 

A, Yes. 

O. And it 1s employment connected? 

A. Yes. 

(Sinning 1982 deposition, p. 28.) 

Dr. Sinning reported that since claimant had been suffering 
from deQuerva1ns disease, cont,nual inflammation of the cover of 
the tendon at the radial side of the wrist, for some time prior 
to the April 1981 surgery, he went ahead and released the tendon 
at the time he repaired the rotator cuff tear. With regard to 
whether the wrist problem arose out of claimant's work, Dr. Sinning 
testified: 

A. I have two opinions about that. The first 1s 
that I cannot pin it down one way or the other. If 
I were to perhaps speculate, 1 would speculate more 
in the area of possibility than probability, and I 
would probably lean away from it being work related 
only 1n ter■s of it being a sufficiently vague and 
mtgrating symptom, that it is too difficult to pin 
down to the work situation. 

o. What about his work as a ham boner? would it 
aggravate that wrist condition? 

A. There 18 no question thac whatevet cond1t1on 
might have existed 1n the wr,st that was causing 
him trouble or was a mechanical strain, working as 
a ha■ boner would aggravate that. 

(Sinning 1982 deposition, page 22.) 

Dr. Sinning explained that the disease and subsequent surgery 
resulted 1n no permanent impairment. 

Claimant's testimony regarding the work he performed as a 
ham boner was more detailed but consistent with the history he 
gave to Dr. Sinning. Claimant reported that he continued to 
work after the settlement ,n 1979 and that he was able to 
perform hts )Ob dut,es. (During his depos1tton on July 31, 
1981, claimant testified he never aga,n had pain in the front of 
the shoulder as be did prior to the first surgery.) Claimant 
stated he first not,ced increased right shoulder pain in February 
of 1980 when handling hams. (Claimant's deposition testisony 
suggests he first noticed the increase 1n late 1979.) Be 
recalled that the discomfort became so intense ,n the fall of 
1980 that he was unable to meet daily quotas and missed a number 
of "ork days. (Defendant's exhibit E indicates claimant "as 
paid stck leave for t~~ days ,n July, tour days 1n August, aix 
days in September, JO 1/2 days in October and November and 2 l/2 
days in December (fo, co■plaint of sore shoulder).) Claimant 
testified that his problems continued into 1981 -- he vas unable 
to meet the standard and had trouble ltfting the hau. (Defen
dant's exhibit E reveals claimant was paid sick leave for twelve 
days in January, t-o days in February, three days in Karch and 
ftoa April 9 through July 15, 1981 [for complaint of sore 
shoulder).) 

Claisant testified that when Or. Sanders released hi■ to 
return to light duty -~rk 1n the fall of 1981, he contacted 
Vernon E. Keller, the safety manager, about an appropriate )Ob, 
According to the claiaant, Kr. Keller said he ~ould check into 
the matter, yet, did not do ao and did not return claimant's 
calls. Claimant emphasized that be is willing to do light duty 
~ork and that he perfot■ed cleanup -ort after the first surgery. 
Claimant .as under the impression that light duty ~~rk ~a• 
available. Clatmant •a• not a.are of Dr. Sinning'• suggestion 
that he attespt to ccturn to -~rt baa boning. Clai■ant doubted 
he cold maintain the higher standard and ,as fearful of harming 
his left shoulder which has caused hi■ soae discomfort aisilar 
to the right arc condition. Claimant testified the pain in the 
right shoulder includes and extends beyond tbe area of the first 
surgery. Certain ~otions such as wiping a counter cause bi• 
discos.fort in that shoulder. If he rolls over on thaL shouldtr 
in bis sleep, be -ill •-•ke with pain. Claimant disputed that 
he lifts 1DOre than 2 l 2 pounds at bo~e or baa ever lifted 
weights except those prescribed for physical therapy. 

Kr. Keller, defendant's safety security director, testified 
u,at be bas halldled clala.ant"s case f:oa it.a inceFtion and 
thought the special case settlement , as to conclude :Jle shoulder 
claic forever. Be telied in part on defendant'• exhibit'• C !or 
hia conclusion that the shoulder ptoblea was not •'Ott related. 
Mr. ieller further testified that no -~rt suitable to clai=nt'• 
physical liaitations waa cu,rently available. Be observed that 
defendant's usual rk fo,ce of 1700 e::zployees had been d
c,eaaed to 750 over the past year. According to Mr. Jeller, 
claiaaot bad teceived all of his acer ed sic• leave, t,;,t if 

claimant returned to work, his sick leave would be replenished 
by t wo weeks for every year of service. 

Claimant is 34 years old, completed high school and three 
mon t hs of chiropractic training (curtailed due to lack of (unda) 
and has a work history that includes ei x months running a gaa 
station, one year as a common maintenance mechanic at the 
arsenal, and one year working for a car dealership. Aa of Karch 
1982, claimant had been employed by defendant for fourteen years. 
Kost of that time claimant was assigned to ham boning. (During 
his deposition, claimant testified that be alao worked about 
seven weeks in 1980 at an extra part-time job in a mea t aarket 
cleaning the floors and stocking the counter.) Clal111ant has not 
returned to wor k since April of 1981. 

APPLICABLE LAW 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an injury which arose out of and in 
the course of his employment. KcDowell v. Town of Clarksville, 
241 N.W.2d 904 (Iowa 1976): Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N.W.2d 128 (l967), 

The supreme court of Iowa in Almquist v. Shenandoah Nuraeries, 
218 Iowa 724 , 254 N.W. 35 (1934) at 73l-32, discussed the 
definttion of personal inJury in workers' compensation casea aa 
follows: 

While a personal injury does not include an occupational 
disease under the Workmen's Compensation Act, yet 
an injury to the health may be a personal injury. 
(Citations omitted.) Likewise a personal lnjury 
Includes a disease resulting from an injury .. ,.The 
result of changes in the human body incident to the 
general processes of nature do not amount to a 
personal inJury. This mus t follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work. such 
result of those natural changes does not constitute 
a personal inJury even though the same brings about 
impairment of health or the total or partial 
incapacity of the funct,ons of the human body. 

A personal injury, contemplated by the Workmen's 
Compensation Law, obv,ously means an injury to the 
bOdy, the impairment of health, or a disease, not 
excluded by the act, which comes abOut, not through 
the natural building up and tearing down of the 
human bOdy, but because of a traumatic or other 
hurt or dam&9P to the health or body of an eaployee. 
[Citations omitted.I The lnJury to the human bOdy 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a part or all of the body. 

The claimant has the burden of proving by a preponderance of 
the evidence that the alleged injury and disability are cauaally 
related. Bodish v. Piacber 1 Inc., 257 Io~a 516, l)J N.W.2d 867 
(1965). Lindahl v. L. 0. Boggs, 236 !ova 296, 18 N.W.2d 607 
(1945). A possiblllty is insufficient; a probability io necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Io~• 691, 73 N.W~d 
132 119~5). The question of causal connection la essentially 
within the do~ain of expert testi■ony. Bradshaw v. 10.,a ~ethodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (l960). 

The opinions of experts need not be couched in definite, 
posit1,e or unequivocal language. Sondag v. Perris Hardware, 220 
N.W.2d 903 (Iowa 1974). An opinion of an expert based upon an 
incomplete history la not binding upon the coJUiesioncr, but 
aust be wPighed together with the other disclosed facts and 
circuutancea. Bodish, 257 Io~a 516, 133 s. ~.2d 867 (19651, Th~ 
expert medical evidence must be considered wlth all other 
evidence introduced bearing on the causal connection bet• een t~e 
injury and the disability. ~- 247 IOi a 691, 73 tl.W,2d 732 
(1955), In regard to cedical testlcony, the coa111Bsi0u,r i• 
required to state the reasons on vhlch teatieony la accepted or 
rejected. Sondag, 220 N.W.2d 903 (1974). 

While a claiaant i• not entitled to cospensatlon for t.he 
results of a preexisting injury or disease, the cere c~istence 
at the t1ae of a subsequent Injury is not a defcns~. Roac v. 
John Deere Ottua:, a ft,rka, 247 lo•a 900, 908, 76 N.W.2d 756, 
(1956). If the claimant had a preexisting condition or disabil
ity that is aggravated, accelerated, • Oraencd or lighted up ■o 
that it results in disability, clal&an~ la entl~l~d •o recover. 
Nicka v. oavenpon Produce Co., 254 Ico 130, 115 11.~.2d 812, 
( 19621. 

AS elate.ant has an iepairaent to the bOdy •• a ~hole, an 
industrial disability haa been sustained. Industrial disability 
•a& defined in Diederich v. Tri-City ~il, ay Co,, 219 lova 587, 
593, 2~8 N.W. 899, (1935) as Zollo• •• "It 1• •herefore plain 
that the legislature inter-"ed Ue ter& •~isability' to sean 
'Industrial disability' or loa& of earning capacity and not a 
■ete • !onctional disability' to be coicputed in Ue teru of 
percentages of the total physical and eental ability of a noraal 
a.an.• 

F<;.nctioMI disability la an eleace~t to be considered in 
deteraining industrial disability •bich la tt:e ,e~~ctior of 
earning capacity, bUt conaldetatior c,at also te given tote 
injured ecployee'• a9e, ed~catlon, qualification■, ~•~rle ~~ 
and Inability to enga;e lo ea:ployeent for - hich he la fitted. 
Ol50n v. Goodyear Service Stores, 255 lova 1112, 1121, 125 .v.M 
2t;I. (l963). 

I~ Parr v. Nash Flnct co., CAWeal,.~ecisioo, October 11, 
1980) the Ind~atrial eoi,iliaaloner, after aralyzlr.; the deciai • 
of ~-p•dden ,. Bl9 Ben Ccull Co., 288 .v.2~ 181 I • • 19! a 
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Blacksmith v. All-American, Inc., 290 N.W . 2d 348 (Iowa 1980), 
stated: 

Although the court stated that they were looking 
for the reduction in earning capacity it is un
deniable that it was the "loss of earnings• caused 
by the job transfer for reasons related to the 
injury that the court was indicating justified a 
finding of "industrial disability.• Therefore, if 
a worker is placed in a position by his employer 
after an injury to the body as a whole and because 
of the injury which results in an actual reduction 
in earning, it would appear this would Justify an 
award of industrial disability. This would appear 
to be so even if the worker's •capacity• to earn 
has not been diminished. 

For example, a defendant employer's refusal to give any sort 
of work to a claimant after he suffers his affliction may 
justify an award of disability. HcSpadden, 288 N.W.2d 181. 

Similarly, a claimant's inability to find other suitable 
work after making bona fide efforts to find such work may 
indicate that relief would be granted. HcSpadden, 288 N.W.2d 
181. 

Section 85.34(1), as clarified by the 69th General Assembly, 
states: 

Healing period. If an employee has suffered a 
personal injury causing permanent partial disabil
ity for which compensation is payable as provided 
in subsection 2 of this section, the employer shall 
pay to the employee compensation for a healing 
period, as provided in section 85.37, beginning on 
the date of injury, and until the employee has 
returned to work or it is medically indicated that 
significant improvement from the injury is not 
anticipated or until the employee is medically 
capable of returning to employment substantially 
similar to the employment in which the employee was 
engaged at the time of injury, whichever occurs 
fast. 

ANALYSIS 

Claimant has sustained his burden of proving that he suffered 
an injury -- a rupture of the supraspinatus portion of the 
rotator cuff -- in the course of and arising out of his employment 
as a ham boner at some point after he returned to work in mid 
1979. Dr. Sinning's written conclusion that the rotator cuff 
tear was •superimposed" upon the anterior impingement syndrome 
is founded on the fact that no tear was discovered prior to or 
at the time of surgery. Dr. Sinning's acknowledgement that a 
tear might have been present at the time of the first surgery 
was not based on any degree of medical certainty. Furthermore, 
he verified that continued ham boning would have materially 
aggravated the small tear to the point where it became disabling. 
The theory that the tendon tear developed after and from claimant's 
return to ham boning is supported by claimant's testimony and or. 
Sinning's notes and testimony which reflect that the pain 
claimant experienced in late 1979 was in a somewhat different 
area. That or. Sinning continued to treat the claimant for 
shoulder pain is mentioned in his testimony but is not supported 
by reference to specific visits after September 1979. Likewise, 
defendant offered no records showing claimant continued to miss 
time off work for his shoulder after mid 1979 and before 1980. 
The record viewed as a whole supports finding that the rotator 
cuff tear was directly traceable to the claimant's work and not 
to the anterior impingement syndrome. 

Defendant attempts to undermine or. Sinning's uncontroverted 
opinion by suggesting that the syndrome weakened the shoulder 
structure and thereby predisposed the cla imant to incurring a 
rotator cuff tear. At best the anterior impingement syndrome, 
as corrected by surgery, might be considered a preexisting 
condition. However, the weight of the evidence would support 
finding that the ham boning after mid 1979 materially aggravated 
any such underlying problem so as to result in a separate injury. 
Indeed, if claimant had not special case settled the anterior 
impingement syndrome claim and had reopened any aw~rd or 
agreement for settlement regarding that condition, ~e would not 
have established that the change in his condition was traceable 
to such earlier event. (See De Shaw v. Enqery Manufacturing 
Company, 192 N.W.2d 777 [Iowa 1971] .] 

With regard to the deQuervains disease, Dr. Sinning"s 
opinion would not support a finding of causal connection. That 
is, Dr. Sinning leaves the impression that the underlying 
condition made it difficult for claimant to perform his ham 
boning tasks, not that the work materially aggravated the wrist 
tendon. In any event, Dr. Sinning observed that no impairment 
resulted from the surgical release and such discomfort was not 
among claimant's present complaints. 

At this point it should be noted that because the injury 
resulted from accumulated stress, pinpointing an actual date of 
injury is impossible. For purposes of establishing defendant's 
liability for healing period, the date the rotator cuff tear was 
first discovered, ~ugust 26, 1980, will be considered the date 
of injury. Since or. Sinning seemingly did not anticipate 
"significant• improvement as of November 30, 1981 and had 
released claimant to return to only light work prior to that 
date, such date w1 11 be considered the termination of healing 
period. (While it is possible that the healing period may have 
been shorter or longer in reality, neither party explored such 
issue in terms compatible with the standard set forth in Code 
section 85.34[1] .) Hence, defendant is liable for the days 
claimant missed work for the right shoulder condition between 
those t wo dates. Although claimant testified in general to a 
number of days that he missed work and did not receive sick 
leave benefits, the only documentat1on of time loss appears to 
be defendant's exhibit E which indicates what days claimant 
received sick leave in 1980 and 1981. Bence that exhibit will 
be used to determine the sporadic days l •t prior to the April 

1981 surgery. (It is possible that some of the days off were 
due to the left shoulder problem (see Or. Sinning's October 10, 
1980 notes]; however, once again the record does not allow a 
more specific determination and, of course, defendant did offer 
the updated portion of exhibit E as evidence of benefits they 
paid for the right shoulder.) Defendant is entitled to credit 
for the sick leave benefits paid from August 26, 1980 to July 
15, 1981. 

Since an injury to the rotator cuff is considered an injury 
to the body as a whole, claimant is entitled to a determination 
of his loss of earning capacity resulting from the rotator cuff 
tear. Although Or. Sinning testified at one point dur1ng his 
deposition that the tear resulted in 20 percent impairment of 
the upper extremity, it is clear from his earlier testimony both 
on Harch 2, 1982 and on June 25, 1979 that the anterior impinge
ment syndrome was responsible for approximately half of that 
impairment rating. or. Sinning did not convert the upper 
extremity rating to a body as a whole impairment but did report 
that his rating was based on the AHA Guides. The 1977 edition 
of that tvaluation tool indicates a ten percent impairment to 
the upp~r extremity converts to a 6 percent body as a whole 
impairment. 

In assessing a claimant's loss of earning capacity as a 
result of a particular injury, the actual physical limitat1ons 
and restrictions are usually of more assistance than a bare 
impairment rating. Dr. Sinning has revealed that although 
claimant's range of motion is good, claimant continues to be 
limited by weakness in the arm when raised above shoulder level. 
Claimant testified that rotational movement caused discomfort. 
Exactly what jobs claimant would not be able to perform because 
of those factors is not clear. While Dr. Sinning's recommendation 
that claimant attempt ham boning is not deemed the equivalent of 
saying claimant is able to perform such work, especially in 
light of or. Sinning's clarification that he did not think 
claimant would be able to meet the standard, the fact that 
claimant has not attempted a return to some form of gainful 
employment nor engaged in some type of physical activity, that 
would demonstrate what he is able or is not able to do, further 
frustrates establishing what work cla1mant is no longer able to 
perform because of the compensable injury or award1ng disability 
on the basis of an inability to find suitable work. Claimant's 
age and basic education would be assets if he pursued retraining. 
Renee, despite claimant's attempts to return to light work in 
September 1981, his failure to pursue any other work or to 
inquire into some form of vocational rehabilitation in the half 
year following that time and prior to the hearing brings his 
motivation 1nto question. Furthermore, defendant's failure to 
give claimant a light duty Job in September of 1981 cannot be 
attributed to the injury alone in light of the significant 
reduction in the work force from Harch 1981 to Harch 1982. 
However, that no suitable work was available, for whatever 
reason, lends some weight in claimant's favor. 

Thus, as indicated in the above discussion, the evidence 
regarding claimant's industrial disability is nebulous at best. 
Claimant has established a 10 percent loss of earning capacity 
attributable to the rotator cuff tear. 

Finally, claimant's action is not barred by the two years 
statute of limitat1ons even if some point in late 1979 when he 
first noticed increased shoulder pain is construed as the 
occurrence of the injury. Claimant timely filed his action 
before this agency on June 15, 1981. Parenthetically, it should 
be noted that the date claimant conferred with Dr. Sinning 
regarding whether the rotator cuff tear was a separate injury 
from the anterior impingement syndrome, rather thal'l later 1979-or 
Hay 19, 1981 (as alleged in the petition), is a more likely date 
for the occurrence of the injury. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

WHEREFORE, for all the reasons set forth above the under
signed hereby makes the following findings of fact and con
clusions of law: 

FINDING 1. In Harch of 1979 claimant and defendant entered a 
Code section 85.35 settlement of claimant's claim for benefits 
based on his condition of anterior impingement syndrome in the 
right shoulder. 

FINDING 2. A preoperative arthrogram and exploration of the 
shoulder joint at the time a partial acromionectomy and incision 
of the coracoacromial ligament were performed in Harch of 1979 
revealed no tendon tear. 

FINDING 3. Claimant cet~rned to ham boning for defendant in mid 
1979. In late 1979 he noticed increased right shoulder pain. 

FINDING 4. An August 26, 1980 arthrogram revealed a small tear 
1n the shoulder tendon in the general area where prior surgery 
had been performed. A Harch 1981 arthrogram indicated the tear 
had ~ncreased. In April of 1981 claimant was hospitalized for 
surgical repair of the rupture of the supraspinatus portion of 
the rotator cuff. 

FINDINGS. The accumulated stress of ham boning after claimant 
returned to work 1n mid 1979 caused the rotator cuff tear. The 
tear was not a natural incident of the anterior impingement 
syndrome. 

FINDING 6. Claimant also suffered from deQuervains disease in 
the right wrist. A release of the culprit tendon was performed 
at the time the rotator cuff tear was repaired. 

FINDING 7. The preexisting right wrist condition was not 
materially aggravated by ham boning. 

CONCLUSION A. Claimant has sustained his burden of proving that 
he suffered a tear of the rotator cuff in the course of and 
arising out of ham boning for defendant after returning to work 
in mid 1979 and that such tear constituted an injury separate 
from the subJect matter of the special case settlement. 
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CONCLUSION 8. Claimant is entitled to a determination of 
industrial disability because his injury is to the body as a 
"hole. 

FINDING 8. Claimant sustained 10 percent impairment of the 
upper right extremity as a result of the rotator cuff tear. 
(According to the AHA Guides, that rating converts to 6 percent 
impairment to the body as a "hole.) 

FINDING 9. Claimant sustained 10 percent impairment as a result 
of the anterior impingement syndrome and no impairment as a 
result of the right "rist tendon release. He has no other 
physical impairments. 

FINDING 10. In September of 1981 claimant "as released to 
return to light duty work -- no repeated rotational movements 
and no " ork above "alstline level. Defendant had no suitable 
"ork available at that time or at the time of the hearing. 

FINDING 11. Claimant has not returned to any form of gainful 
employment since April of 1981. Claimant has not sought any 
form of gainful employment or retraining. 

FINDING 12. Rotational shoulder movements continue to cause 
right shoulder discomfort. Claimant and his treating physician 
doubt he can return to ham boning. 

FINDING 13. Claimant is 34 years old. 

FINDING 14. Claimant has a high school education. He completed 
only three months of chiropractic training due to a lack of 
funds. 

FINDING 15. Claimant's employment history includes six months 
runn1ng a gas station, one year as a common maintenance mechanic 
at the arsenal, one year working for a car dealership, fourteen 
years with defendant and a few weeks part-time work sweeping 
floors and stocking the counters at a meat market. 

CONCLUSION C. Claimant has sustained his burden of proving that 
as a result of the rotator cuff tear he suffered a 10 percent 
loss of earning capacity. 

FINDING 16. Significant medical improvement was not anticipated 
as of November 30, 1981. 

CONCLUSION D. Claimant ls entitled to healing period benefits 
from August 26, 1980, the date the rotator cuff tear was documented, 
through Novemer 30, 1981 for those days he was off work for the 
right shoulder problem. 

CONCLUSION E. Pursuant to Code section 85.38 defendant is 
entitled to credit foe sick le&ve benefits paid to the claimant 
during the time period indicatd in Conclusion D. 

FINDING 17. The earliest possible date claimant might have 
known he had a compensable claim would have been in late 1979. 

FINDING .18. Claimant commenced the present action on June 15, 
1981. 

CONCLUSION F. Claimant's action is not barred by Code section 
BS. 26. 

ORDER 

Defendant is hereby ordered to pay the claimant fifty (50) 
weeks of permanent partial disability at the "eekly rate of two 
hundred forty-eignt and 74/100 dollars ($248.74). In accordance 
wlth Code section 85.34(2), permanent partial disability benefits 
shall commence as of DecembP.r 1, 1981. 

Defendant ls further ordered to pay claimant healing period 
benefits for August 26 and August 27, 1980, from September 12 
through September 19, 1980, for a half day on October 3, 1980, 
from October 13 through November 21, 1980, from December 26 
through December 30, 1980, from January 8 through January 23, 
1981, for February 16 and February 17, 1981, for Harch 20, 1981, 
for Harch 24 and Harch 25, 1981, and from April 9 through 
November 30, 1981. Pursuant to Code section 85.38, defendant is 
entitled to credit for slck leave benefits paid on those dates. 

Compensation has accrued and shall be paid in a lump sum. 

Interest shall run in accordance with section 85.30, Code of 
Iowa, 1983. 

Costs of the proceeding are taxed to defendant. See Industrial 
Commissioner Rule 500-4.33. 

Signed and fl led this 24th day of February, 1983. 

NO Appeal 
LEE H. JACKWIG 
DEPUTY INDUSTRIAL COHHISSIONER 

BEFORE THE IOWA INDUSTRIAL COHHISSIONER 

KENNETH L. SCHOEPF, 

Claimant, 

vs. 
File No. 704025 

SKIDMORE CRANE RENTAL, 
A R 8 I T R A T I O N 

Employer, 

and 
D E C I S I O N 

UNITED STATES FIDELITY 
AND GUARANTY COMPANY, 

Insurance Carrier, 
Defendants. 

This ls a proceeding in arbitration brought by Kenneth L. 
Schoepf, claimant, against Skidmore Crane Rental, h1s employer, 
and United States Fidelity and Guaranty Company, the insurance 
carrier, to receive benef1ts under the Iowa Workers' Compensation 
Act by virtue of an alleged industrial in)ury which occurred 
•early" 1n 1982. This matter was heard on January 19, 1983 in 
the Woodbury County Courthouse and was considered as fully 
submitted at the conclus1on of the hearing. 

The primary issue requiring a ruling is whether or not 
claimant notified the defendants of the occurrence of the 
alleged industrial incident. 

The record in this matter consists of the live oral testimony 
of the claimant and Patrick PoJar: claimant's exhibits l to 4 
and defendants' exhib1ts A to E. 

There is sufficient credible ev1dence to support the following 
statement of facts. 

Claimant, age 34, married "ith two dependent children, has 
been an iron worker since 1971 with no accident history during 
the past twelve years. 

On January l, 1979, claimant and Patrick Po)ar, foreman of 
this t"o-man crew, began to assist the maintenance crew at a 
Cargill Soybean Hill in an extensive renovation proJect. Early 
in 1982, claimant assisted in the removal of a 20-ton bailer. 
The removal process consisted in pull1ng the unit out of the 
factory by the use of Jacks, timbers and come-a-longs. While 
assisting in the placement of these heavy mechanical ass1sts, 
claimant began to experience low back pain. 

Claimant sought med1cal assistance from G. L. Tapper, D.C., 
of South Sioux City, Nebraska, on February 24, 1982 and who 
reported his findings in part as follows: 

Bypertonic lower spinal muscles. Hyperesthesia 
at L3, L4, LS, Sl. Ambulation - fairly normal. 
Patient slightly antalgic. Dorsolumbar ranges of 
motion were all within the normal range of motion. 
Flexion and Extension resulted in a pulling sensation 
at LS - Sl. Deep tendon reflexes - normal. weight 
d1stribution "ith bilateral scales indicated 20 lbs. 
more on the right leg than the left. DIAGNOSIS: 
Subluxation of the lower lumbar spine with radiculttis, 
and myos1t1s, with resultant discopathy at LS-Sl 
disc. (Defendants' exhibit C.) 

On April 29, 1982, claimant sought further 
Paul A. Fee, H.D., due to increased back pain. 
claimant became a patient of John J. Dougherty, 
surgeon. 

assistance from 
On Hay 20, 1982, 
H.D., an orthopedic 

Claimant's 1mmediate superior Patrick PoJar testified that 
while he saw claimant's physical limitations and back problem, 
at no time did the claimant tell him that his complaints were 
due to work connected activity. 

Claimant paid the original charges incurred as the result of 
the treatment of Dr. Tapper. 

Section 85.23, Code of Io"a, 1980, reads as follows: 

Unless the employer or his representative shall 
have actual knowledge of the occurrence o! an 
in)ury received within n1nety days fro■ the date of 
the occurrence of the inJury, or unless the employee 
or someone on his behalf or a dependent or someone 
on his behal! shall give notice thereo! to the 
employer within ninety days fro■ the date of the 
occurrence of the injury, no compensation shall be 
allowed. 

In applying the !oregoing statutory provisions to the matter 
at hand, it is clear that the cla1■ant failed to advise his 
!oreman of the matter. 

I\HEREFOIIE, after ha-,lng seen and hearjj the witneea<!B In open 
hearing and after taking all of the credrt.te evidence contained 
In this deputy's notes, the follo~!ng findings o! !act are ~ade: 
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1. That this agency has jurisdiction of the parties and the 
subject matter. 

2. That the claimant began to experience back pain in early 
January, 1982. 

3. That the claimant sought chiropractic assistance on 
February 24, 1982. 

4. That the claimant personally paid the cost of such 
chiropractic treatment. 

5. That the claimant failed to notify his employer of said 
alleged inJury until June 11, 1982. 

6. That the claimant failed to give notice pursuant to S85.23, 
Code of Iowa, 1981. 

THEREFORE, it is ordered that the claimant take nothing 
further as a result of this proceeding. 

Costs, as provided in Rule 500-4.33, are charged to the 
defendants. 

Signed and filed this 24th day of June, 1983. 

No Appeal HELMUT MUELLER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

DONALD A. SCHOFIELD, 

Claimant, 

vs. 

IOWA BEEF PROCESSORS, INC., 

Employer, 
Self-Insured, 
Defendant. 

Pile No. 483071 

A P P E A L 

D E C I S I O N 

STATEMENT OF TBE CASE 

Cla.mant was found to be eligible for permanent partial 
disability, healing period benefits, and medical expenses in an 
arbitrat,on decision flled September 26, 1980. In so deciding, 
reference was made by the deputy to a companion case, Leonard 
Burme,ster v. Iowa Beef Processors, Inc., decided February 2, 
197& wherein the claimant was given an award. In Burmeister it 
was found that Hr. Burmeister, who performed the same Job at the 
same work station as claimant, but on an opposite work shift, 
was exposed to sodium hydroxide at work during October 1976. In 
the instant case, the deputy ruled that the doctrine of issue 
preclusion precluded defendant from relitigating the issue of 
claimant's exposure to sodium hydroxide. An appeal decision 
filed August 28, 1981 affirmed the deputy's decision insofar as 
finding that claimant was eligible for benefits and the applica
tion of issue preclusion, but modified the award of permanent 
partial disability from 80 percent to 50 percent. Defendant 
appealed to the district court, the single issue being "whether 
the doctrine of issue preclusion was improperly invoked as 
between nonmutual parties in an offensive fashion.• The district 
court found that issue preclusion was not an incorrect doctrine 
of law to be applied in this case, but noted that between the 
issuance of the arbitration and appeal decisions the Iowa 
Supreme Court had delineated two additional factors to be 
cons,dered in applying the doctrine. (See; banter v. City of 

Des Hoines, 300 N.W.2d 121, 126 (Iowa 1981)). The case is now 
remanded to the industrial commissioner for the purpose of 
making specific findings of fact and giving specific reasons for 
concluding that IBP is precluded from relitigating the sodium 
hydroxide exposure issue under the rules set forth in Hunter. 

The record on appeal consists of the transcript of the 
hearing which contains the testimony of claimant, Leonard 
Burmeister, Juanita Schofield, Roger Rost, Robert Porth, Kenneth 
Egli, Warren DeGoler, and Kathleen Smith; the previously ~ran
scribed testimony of Carl George Werner and Charles Lenz (From 
Burmeister v. Iowa Beef Processors, Inc., Arbitration Decision 
file no. 15024); the deposition of Richard DeRemee, H.D., and 
two depositions of Paul Steinhauer, D.0.; claimant ' s exhibits A 
through H; defendant's exhibits 1 through 4; and the briefs and 
filings of all parties on appeal. 

ISSUE 

Whether defendant may be precluded from litigating the issue 
of claimant's exposure to sodium hydroxide. 

REVIEW OF THE EVIDENCE 

During the arbitrat,on hearing claimant testified that he 
concluded his employment with defendant in December of 1976 
after having been employed there for a number of years. Be had 
worked as a box maker for the last seven years of hls employment 
with defendant, and testified that he worked on an opposite 
shift from Leonard Burmeister who did the same Job in the same 
work area. (Transcript, pp. 5-9) 

Claimant testified that prior to October of 1976 he had not 
experienced respiratory problems, but that subsequent to that 
time he experienced temporary loss of his voice, a sore thrO-'lt, 
and burning from the throat into the lungs. He was ordered to 
stay off work by Dr. Wilson (now deceased) and has not worked 
for defendant since December 26, 1976. (Tr., pp. 9-14) 

The following find,ngs are taken from the arbitration 
decision in Burmeister v. Iowa Beef Processors, Inc., filed 
February 2, 1978: 

Leonard Burmeister was employed by defendant in October of 
1976 where he worked as an opposite number in a shift rotation 
with Donald Schofield. Burmeister's primary duties were in the 
"box shop• where he worked approximately six hours per shift. 
He was responsible for making-up and filling with offal, boxes 
in this area which was adjacent to the •trolley wash tank room." 
Carl Werner, an employee of defendant, explained that the 
trolley wash tank contained chemicals diluted in hot water, and 
that it was used to wash hooks from which beef carcasses were 
hung. Burmeister testified that an exhaust fan located in the 
trolley wash room for the purpose of keeping steam from entering 
the box room did not work properly. In addition, the door 
between the two rooms did not close properly, and allowed 
excessive steam from the wash tank to enter ,nto the box shop. 

Carl Werner, whose duties include maintaining the trolley 
wash tank, testified that the cleaning mixture was maintained at 
180 to 200 degrees and was agitated with an air line, creating a 
very hum,d environment in the wash room. Werner testified that 
the chemical used in the tank (described as CC-100) is stored in 
barrels in the box room. He further testified that in October 
of 1976 he placed a barrel in the normal position in the box 
room, but that it contained LD-60, a caustic soda, rather than 
CC-100. 

Kenneth Egli, the plant superintendent, testified that the 
wash tank is drained weekly, and that on October 10, 1976 it was 
mistakenly filled with a mixture made up with LD-60. 

Leonard Burmeister and Donald Schofield both testified that 
on October 11, 1976 the box room was "hot and steamy" and the 
floor was slippery. Both also testified to having experienced 
burning in the chest and breathing difficulties. Burmeister 
test,fied that the symptoms continued throughout the following 
two weeks, at which time he sought medical treatment. Charles 
Lenz, whose duties as a refrigeration maintenance worker included 
checking the wash tank periodically, testified that the fumes 
coming from the tank made his eyes burn and that he had sought 
medical attention for skin irritation caused by the fumes. 

The findings of fact in the arbitration dec,sion indicated 
that Burmeister sustained an industrial lnJury on October 11, 
1976 when he inhaled droplets of sodium hydroxide (created by 
the LD-60/distilled water mixture), causing caustic damage to 
the lungs. (Leonard Burmeister v. Iowa Beef Processors, Inc., 
Arbitration Decision file no. 15024). 

In a final agency decision regarding the instant case 
(Appeal Decision filed August 28, 1981) claimant was found, via 
the doctrine of issue preclusion, to have also been exposed to 
sodium hydroxide. It was further found that medical evidence 
presented at the hearing established that claimant had developed 
a permanent condition of chronic bronchitis as the result of 
such exposure, and is permanently disabled to the extent of 50 
percent of the body as a whole. 

APPLICABLE LAW 

In Schneber er v. United States F1delit & Guarant Co., 213 
N.W.2d 913, 9 (Iowa 197 ) t e Iowa Supreme ourt set orth 
four basic requirements for the valid assertion of issue preclusion: 

(1) The issue concluded must be tdentical. 

(2) The issue must have been raised and litigated 
in the prior action. 

(3) The issue must have been material and relevant 
to the disposition of the prior action, and 
(4) The determination made of the ,ssue in the 
prior action must have been necessary and essential 
to the resulting judgment. 
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In Goolsby v. Derby, 189 N.W.2d 909, 913 (Iowa 1971) the 
Iowa supreme Court d\stingulshed between defensive and offens,ve 
issue preclusion: 

The phrase "defensive use• of the doctrine of 
collateral estoppel is used here to mean that a 
stranger to the judgment, ordinarily the defendant 
in the second action, relies upon a former judgment 
as conclusively establishing ,n his favor an issue 
which he must prove as an element of his defense. 

On the other hand, the phrase "offensive use• or 
"afflrmative use• of the doctrine is used to mean 
that a stranger to the judgment, ordinarily the 
plaintlff in the second act,on, relies upon a 
former Judgment as conclusively establishing in his 
favor an issue which he must prove as an essential 
element of his cause of action or claim. 

In Bunter v. City of Des Hoines, 300 N.W.2d 121 (Iowa 1981) 
the supreme court considered whether the offensive application 
of issue preclusion should vary where mutuality of parties is 
lacking. The court concluded that to invoke the do=trine in 
such a manner , t must be considered whether, in addition to the 
satisfaction of four traditional elements of the doctrine, it 
has been util,zed in the fashion suggested by the Restatement 
(Second) of Judgments. The court stat ed: 

Under the Restatement approach, issue preclusion 
would properly be available in subsequent 1,tigation 
by nonmutual parties under the following circumstances: 

A party precluded from relitigating an issue 
with an oppos, ng party, in accordance with SS 68 
and 68.l, is also precluded from doing so with 
another person unless he lacked full and fair 
opportunity to litigate t he issue in the first 
action or unless other circumstances justify 
affording him an opportunity to rel,tigate the 
issue. The circumstances to which cons,deration 
should be given include those enumerated in S 68.l 
and also whether: 

(1) Treating the issue as conclusively determined 
would be incompatible with an applicable scheme of 
admin,stering the remedies in the actions involved: 

(2) The forum in the second action affords the 
party against whom preclusion is asserted procedural 
opportunities in the presentation and determination 
of the issue that were not available in the first 
action and that might likely result in the issue's 
being differently determine~: 

(3) The person seeking to invoke favorable 
preclusion, or to avoid unfavorable preclusion, 
could have effected joinder in the first action 
betw~en himself and his present adversary; 

(4) The determination relied on as preclusive 
was itself inconsistent with another determination 
of the same issue; 

(5) The prior determination may have been 
affected by relationships among the parties to the 
first act,on that are not present in the subsequent 
action, or was based on a compromise verdict or 
finding; 

(6) Treating the issue as co~clusively determined 
may complicate determination of issues in the 
subsequent action or prejudice the interests of 
another party thereto; 

(7) Other circumstances make it appropriate that 
the party be permitted to relitigate the issue. 

Restatement (Second) of Judgments S 88 (Tent. Draft 
No. 2, 1975) (footnote added). 

[4) Mindful of the foregoing, we conclude that 
offensive application of the doctrine of issue 
preclusion should not lnvariably be precluded where 
mutuallty of parties is lack ing. Rather, we adopt 
as ours the position taken by Restatement (Second) 
of Judgments S 88 with respect to the use of issue 
preclusion in this context. 

ANALYSIS 

The sole ,ssue to be determined upon remand of this case 
from the district court is whether defendent will be precluded 
from litigating the issue of claimant's exposure to sodium 
hydroxlde under the six factor test for the application of 
"issue preclusion• as deliniated in Hunter v. City of Des Hoines. 
Issues concerning proof of an injury and its extent have not 
been framed as subjects of appeal and thus are not matters for 
our concern at this time. 

At the time that the original arbitration decision was 
rendered ln this matter the four factor test for the application 
of 1ssue preclusion, as set forth in Schneberger v. United States 
Fidelity & Guaranty Co., was applied. The deputy ' s decision 
discussed each of the four factors which, at that time needed to 
be considered, and found that the issue of exposure to sodium 
hydroxide in the instant case was identical to the exposure 
issue in Burmeister. Claimant and Burmeister worked tandem 
shifts in the very same work area, and both would have been 
exposed to the same environmental hazards caused by the mistaken 
use of LD-60 in the trolley wash tank on October 11, 1976. 7he 
deputy found the issue of exposure not only to have been raised 
and litigated in the prior action, but to have been the main 
issue, the resolution of which was certainly essential to the 
Judgment rendered. The specific findings of fact and reasons 
for applying the doctrine of 1ssue preclusion stated by the 

deputy were adopted in the appeal decision concerning this 
matter filed on August 28, 1981. The t wo additional factors 
deliniated in Hunter v. City of Des Hoines, which must, at this 
time, be considered before issue preclusion can be supported ln 
this case are: (1) whether defendant was afforded a full and 
fair opportunity to litigate the e xposure issue in the first 
ac t ion, and (2) whether any other circumstances are present 
which would justify granting defendant the occasion to relitigate 
the issue. 

In considering whether defendant was afforded a full and 
fair opportunity to litigate the issue of c la imant ' s exposure to 
sodium hydroxide in the Burmeister action, it is again noted 
that the issue in both cases was identical. Defendant's argument 
that at the time of the Burme1ster hearing ,twas not foreseeable 
that the issue of claimant's e xposure to sodium hydrox ide would 
arise in a later action , thus depriving defendant to litigate 
the issue as it pertained to claimant, ls not persuasive. The 
record establishes that on October 11, 1976 both Schofield and 
Burmeister was exposed to substantially the same environmental 
conditions in the "box room• at defendant ' s plant. Both men 
suffered from similar respiratory conditions shortly after 
having worked on that date and subsequently left the employment 
of IBP. Kenneth Egli, an IBP plant supervisor, admitted that he 
had notlce of Burmeister's health problems as were related to 
the mlstaken use of LD-60 in the trolley wash tank and further, 
that he was aware that claimant was e xperiencing similar problems. 
Finally , claimant's appellate br1ef acknowledges that under 
cross-examination by defendant's counsel in the Burmeister 
hearing, ,twas admi t ted by Schofield that he was considering 
bringing, a similar action h1mself. Given the totality of these 
circumstances we find it diff,cult to comprehend defendant not 
foreseeing this action by Schofield. There also appears to have 
been no lack of incentive on defendant ' s part to litigate the 
exposure issue, as perta1ning to either Burmeister or Schofield, 
in the earlier action. The arbitration decision issued in 
Burmeister contains a summary of testimony from a number of 
experts who discussed various aspects of the e xposure issue, 
indicating that defendant made use of all appropriate resourses 
in defending against the claim of Burme,ster. We find that 
defendant was afforded a full and fair opportunity to litigate 
the e xposure issue in the Burmeister action. 

The remaining consideration which must now be addressed ls 
whether any other circumstances exist which would justify 
granting defendant the opportunity to reli t igate this issue. 
Defendant first contends that the manner in which claimant 
sought to employee issue preclusion was such as to prevent any 
meaningful response from defendant. We fa 1l to see any impropriety 
,n the assertion of issue preclusion by cla1mant. Cla1mant 
appears to have properly submit t ed the Burmeister arb,tration 
decision as an exhibit for the specific purpose of asserting 
,ssue preclusion on the principle legal question involved. 
Defendant's obJectlon to the introduction of the aroitratlon 
decision into ev,dence was heard and ruled upon by the deputy ln 
the same manner as would be any other objection by counsel. In 
addition, defendant has been afforded ample opportuni t y to 
discuss the issue in appella t e briefs at both this level and in 
the district court. It is also contended by defendant that it 
is ln the public interest to determine whether or not a mistake 
such as using LD-60 in wash tanks can cause injury to employees 
of plants wh1ch use similar compounds. This public pol1cy 
rationale does not justify granting defendant a new opportunity 
to litigate the exposure issue. The sole issue which claimant 
was precluded from lltigating concerned whether or not claimant 
actually did come into contact with sodium hydrox ide. Defendant 
was in no manner, however, barred from presenting any evidence 
which would have indicated that sodlum hydrox ide did not affect 
the health of claimant. Furthermore, the use of the chemical 
LD-60 in the wash tank appears not to have been a suggested use 
by 1ts manufacturer, and was admittedly a mistaken use by 
defendant. Considering the isolated na t ure of this ,ncident and 
the relative unlikeliness of a s1milar occurrence, the public 
policy argument of defendant loses most of its force. Upon 
review of the record we are unable to discern any circumstances 
which would Justify relit,gation of the exposure Issue in this 
case. 

FINDINGS OF FACT 

The following findings of fact incorporate the findings from 
the August 28, 1981 appeal declsion in this matter. 

l. Donald Schofield and Leonard Burmeister were both 
employees of Iowa Beef Processors, Inc. (IBP) on October 11, 
1976. 

2. Schofield and Burmeister worked in the box room on 
opposite sh if ts. 

3. On October 11, 1976 the chemical LD-60 was mistakenly 
used in a trolley wash tank in the proximity of Schof1eld and 
Burmeister. 

4 . Schofield and Burmeister both e xperienced respiratory 
ailments soon after working in the damp environment in the 
immediate proximity of the trolley wash tank, which was filled 
with the LD-60 chemical mixture. 

5. IBP plant superintendent was aware of the fact that 
LD-60 had mistakenly been used in the trolley wash tank. 

6. Burmeister has not been employed at IBP since October 
25, 1976. 

7. Burmeister filed a proceeding in arbitration, file no. 
15024, alleging permanent injury as a result of his exposure to 
caustic chemicals during and following the October 11, 1976 
incident. 

8. Following a hear,ng on April 
found to have been exposed to sodium 
environment on October 11, 1976. 

20, 1977 Burmeister was 
hydroxide in his work 

• 
9. Schofield stopped working for IBP in December 1976, at 
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which time the IBP plant superintendent was aware that Scho~leld 
and Burmeister were complaining about the same medical condttton. 

10. Schofield had no previous respiratory complalnts. 

11. Schofield was diagnosed as having permanent chronic 
bronchttis. 

12. Schofield's chronic bronchttts was caused by hts 
exposure to chemtcals at IBP. 

13. Claimant now works as a farmer, but ts frequently 
unable to work at all . 

14 . Claimant is unable to perform farm work at full capac1ty. 

15. Defendant was afforded a full and fair opportunity to 
lttigate the exposure tssue in Burmetster's actton. 

16. No c,rcumstances are present which would Justify 
grant1ng defendant occasion to relitigate the exposure tssue. 

CONCLUSIONS OF LAW 

Defendant is precluded from litigating the 1ssue of claimant's 
exposure to sodium hydroxide. 

Claimant susta1ned an inJury aris1ng out of and ln the 
course of his employment on October 11, 1976. 

Clatmant has sustained a partial disability to the body as a 
whole to the extent of 50 percent. 

THEREFORE, defendant is hereby ordered to pay weekly benef1ts 
unto claimant for a period of two hundred ftfty (250) weeks at 
the rate of one hundred forty-n1ne and 73/lOU dollars ($149.73) 
per week for the permanent partial disabtltty and a healing 
period of forty-six and three-sevenths (46 3/7) weeks at the 
same rate, accrued payments to be made in a lump sum togther 
with statutory tnterest. 

Defendant is further ordered to pay the following medical 
expenses: 

Hanson Discount Drug 
Paul P. Stetnhauer, H.D. 
Dr. Wilson 

- $ 58.42 
127.50 

59.25 

Defendant is ordered to file a final report upon payment of 
this award. 

S1gned and ftled thts ___ _ 

Appealed to Otstrict Court; 
Pending 

day of June, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COHHISSIONER 

BEFORE THE IOWA INDUSTRIAL COHHISSIONER 

RAY LEE SHANNON, 

Clalmant, 

vs. 

OAKVIEW CONSTRUCTION CO., 

Employer, 

and 

HALL RISK MANAGEMENT SERVICE, 

Insurance Carrier, 
Defendants. 

Plle No. 686217 

A R B I T R A T I O N 

DECISION 

This is a proceedlng in arbltration brought by Ray Lee 
Shannon, against Oakview Constructlon Co., employer, and Hall 
Risk Management Service, insurance carrier, for benefits as a 
result of an injury on December 11, 1980. On March 30, 1983 
this case was heard by the undersigned. This case was con
sidered fully submitted at completion of the hearing. 

The record consists of the testimony of claimant, Michael J. 
Gawley; clalmant's exhlblt A; and defendants' exhibits 1 through 
11. 

ISSUES 

The issues presented by the parties at the time of the 
pre-hearing and the hearing are whether claimant received an 
inJury arising out of and in the course of his employment; 
whether there is a causal relationship between the alleged 
lnJury and the disability on which he is now basing his clalm; 
and the extent of temporary total, healing period and permanent 
partial disability benefits he is entitled to. 

FACTS PRESENTED 

Claimant, who was employed by defendant as a carpenter, 
test,fled that on December 11, 1980 he was inJured as the result 
of a motor vehtcle accident which occurred whlle he was driving 
from Red Oak, Iowa to a )Ob site in Falls City, Nebraska. 
Claimant revealed that if he had arrived at defendant's office 
in Red Oak by 6:00 a.m. he could have ridden in defendant's 
truck to Falls City. Claimant stated he arrived at defeAdant's' 
office after defendant's truck had already left, so he hao to 
drive in hl& own vehicle to the Job site. Claimant indicated he 
was under the impression he was paid for his travel to the Job 
Slte. Whlle on his way to Falls City, Nebraska, claimant 
incurred car problems and was delayed in Rock Port, Missouri. 
After passing through Brownsville, claimant decided he was 
thirsty, turned around and backtracked a few miles to purchase a 
soft drink. On his way back to Brownsville a car coming in the 
opposite direction hit claimant's car. As a result of his 
inJuries, claimant was hospitalized. 

On cross-examination, claimant revealed he wasn't paid for 
the day he was inJured. Claimant has obtained a $100,000.00 
Judgment against the other driver. 

Michael J. Gawley testified he was construction supervisor 
for defendant at the time of claimant's inJury. Hr. Gawley 
testified that foremen and superintendents were paid from Red 
Oak to the Job site, but workers in claimant's capacity were not. 
The fact that workers were allowed to ride in the company truck 
was Just an accommodation to the workers. Hr. Gawley stated 
that carpenters were paid upon arriving at the job site. 

Richard C. Bulkeley, who testified by way of deposition, 
tndlcated he is president of d~fendant employer, which ls 
located in Red Oak, Iowa. Hr. Bulkeley revealed defendant 
employer has several out-of-town Jobs. Hr. Bulkeley stated: 

Q. In December of 1980, would you tell us whether 
or not there was a policy of this company as to 
payment for travel to ana from Job sites? 

A. Yes, sir, there was such a policy. 

Q. Now, the main offlce and perhaps the only 
office of Oakview is located here in Red Oak, is 
that correct? 

A. Right. 

Q. Now, for example, the Job in Falls City in 
December of 1980, would you tell us what the 
procedure was as far as, first of all, foremen and 
superintendents and then laborers going to and from 
the Job site? 

A. We had a superintendent, Pay Timson, in charge 
of the Falls City power plant. We had a foreman, 
Ron Haas, reporting to Fay. Ron's duties were to 
coordinate the laborers and the carpenters on the 
job. We had some carpenters and laborers riding in 
a company vehicle to Falls City. They would report 
to work each Monday morning at, or during other 
days of the week , bout six-thirty at the office 
and get in our company pickup and travel to Falls 
City 

Q. Would the pickup leave for Falls City from your 
office here in Red Oak? 

A. Yes, that ls correct. 

Q. Was it mandatory in December of 1980 that 
laborers go in the truck from here to Falls City? 

A. It was not mandatory at all. It was an option 
that if they wanted to ride down with our company 
pickup they are permitted to do so. If they wanted 
to report to the job ln any other manner or if they 
wanted to move and live in Falls City, they could. 

Q. In December of 1980, what was the Job classifi
cation and position of Ray Shannon? 

A. He was classified as a carpenter. 

Q. Now, in December of 1980 would you tell us what 
the policy and practice of this company was so far 
as workers being paid wages or any meal or travel 
expenses going from Red Oak to the Palls City job 
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in the company pickup or a company vehicle? 

A. For many years we've had the company policy 
t hat foremen and superintendents would be paid from 
the time they reported to work here at the home 
office to receive instructions, to discuss t heir 
)Ob with -- with the project manager or myself here 
in the office and then load up their pickup and 
drive a company vehicle to that project, so foremen 
and superintendent s would be paid what we call 
driving tlme because t hey reported to work here at 
the office prior to that. Anything below the 
foreman l evel, those -- those workers could choose 
to ride in a company pickup with no compensatLOn. 
We could hire locally at that )Ob site laborers, 
carpenters, lead men, so it was -- it would have 
been an extra expense for us if we were to pay t he 
lower classification people driving tlme. 

Now, we did pay for the living expenses only for 
any company personnel that chose to work on an 
out-of-town pro1ect. 

Q. On the Falls City Job for persons in the Job 
category that Ray Shannon had at that time, when 
dld wages start and where did wages start? 

A. Wages started when the work started at the Job 
site each morning. 

Q. If there was testimony by Ray Shannon that on 
the Falls City Job ln December of 1980 that his 
wages started when he got in the pickup or company 
vehicle here at your headquarters in Red Oak and 
were paid until he got to the job in Falls City and 
that he was paid wages for one-half of the round 
trip, Red Oak, Falls City, and back, would you tell 
us whether or not that was known to you and recognized 
by you? 

A. I see it in the testimony, yes, and it ' s 
incorrect. 

Q. As far as you know, on the Falls City job was 
Ray Shannon ever paid wages traveling in a company 
vehicle from your office here in Red Oak over to 
the Falls City job or back? 

A. No, he was not. 

Q. What money would be paid to him, if any, for 
ttavelln9 ln tho coropany vehicle from Red Oak over 
to Falls City and back? Would there be anything, 
for example, for a motel or food? 

A. Expenses. We would pay for the noon and 
evening meal and furnish the lodging. 

o: But not wages? 

A. No wages. 

Q. As far as you know, at any time had Ray Shannon 
been paid wages traveling to and from Red Oak to 
Falls City and back in a vehlcle that was provided 
by the company? 

A. No. 

Hr. Bulkeley disclosed that on the day of the accldent 
claimant ' s salary would have started when he arrived at the job 
site. This ls true whether claimant went in his own car or the 
company truck. 

APPLICABLE LAW 

In order to receive compensation, claimant must prove by a 
preponderance of the evidence that his inJury arose out of and 
in the course of his employment. Musselman v. Central Telephone 
£.2..,, 261 Iowa 362, 154 N.W.2d 128 (1967). Iowa code section 85.61(6) 
prov ides: 

The words •personal lnjury arising out of and ln 
the course of the employment" shall include injuries 
to employees whose servlces are being performed on, 
in, ~r about the premlses which are occupied, used, 
or controlled by the employer, and also injuries to 
those who are engaged elsewhere ln places where 
their employer's business requires their presence 
and subjects them to dangers incident to the 
business. 

An lnjury "arises out of" the employment when a causal 
connection between the conditions under which the work was 
performed and the resultlng injury Ls established, l.e., it must 
be determined whether the injury followed as a natural lncident 
of the work. Musselman v. Central Telephone co., 261 Iowa 352, 
154 N.W.2d 128 (l967). 

Arising out of suggests a causal relationship between the 
employment and the inJury. Crowe v. DeSoto Consolidated School 
District, 246 Iowa 402, 68 N.W.2d 63 (}955). 

"In the course of" the empl oyment refers to time, pl ace and 
circumstances of the in1ury. HcCl ure v. Union County , 188 N.W. 2d 
283 (1971). "An injury occurs ln the course o f employment when 
it ls within the period of employment , at a place where the 
employer reasonably may be performing hls duties, while he is 
fulfilling those duties or engaged in doing something incidenta l 
thereto. • Bushing v. Iowa Railway, Ligh t Co., 208 Iowa 1010, 
1018, 226 N.W. 719, 723 (1929). 

The general rule is that, absent certain circumstances, an 
employee is not entitled to compensation f or lnjuries occurring 
off the employer's premises on the way to and from work. 
Farmers Elevator Company , Kinsley v. Hanning , 286 N.W.2d 17 4; 
Frost v. S.S. Kresye Company, 299 N.W.2d 646. This is known as 
t he •goLng and com ng" rule. 

"(Clases involving an injury from a highway accident suffered 
while enroute to or from work require a dete rmination whether 
the employee was engaged in his employer's business at the time 
and whether there was a causal relation between t he inJury and 
such employment. • Pribl l v. Standard Electric Co., 246 Iowa 333, 
339, 64 N.W.2d 438 (l9 5). 

In 1 Larson, Workmen's Compensation Law section 16.00, a t 
4-120 (1982) Lt states: 

some outside and traveling workers have an identiflable 
point in time and space where their employment 
actually commences. If they a r e required to check 
in at a certain place in the morning, the Journey 
to that place ln t he morning is not wi t hin the 
course o f employment. 

ANALYSIS 

Claimant has failed to prove his inJury arose out of and in 
the course of his employment. The greater weight of evidence 
indicates that claimant was not paid for the period he t raveled 
to or from Falls Ci t y, Nebraska. Claimant's wages start ed upon 
arriving a t the Job si t e in Falls City. While driving, c l aimant 
was in no way engaged in defendant's business. Clalmant was 
required to report to work at Falls City, Nebraska by a definlte 
time. The greater weight of evidence also indicated that 
claimant was not paid for the expense of his traveling. Claimant 
argues that defendant instructed hlm to use his own car to make 
the trlps, thereby, drawing him wi t hin t he protection of the 
statutes. The greater weight of evidence indicates that claimant 
was instructed that he bet ter get to the Job site in some manner 
so that he could work. Such an instruct ion would not ma ke the 
trip a part of claimant 's duties. 

Since claimant has fall~d to prove his injury arose out of 
ond in tho course of his employment, the other issues raised 
will not be discussed. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

WHEREFORE, based on the evidence presented and the principles 
of law previously stated, the followlng findings of fact and 
conclusions of law are made: 

FINDING l. 
driving to 
carpenter. 

On December 11, 1980 claimant was injured while 
Palls City, Nebraska where he was to work as a 

FINDING 2. Normally, claimant rode in defendant employer's 
truck but was unable to because he arrived at defendant employer's 
office after the truck had left. 

FINDING 3. Claimant was not paid for travel time to Falls City, 
Nebraska nor was he reimbursed for his e xpenses in making such a 
trip. 

FINDING 4 . Claimant was paid from t he time he arrived at the 
Job slte in Falls City, Nebraska. 

FINDING 5. Defendant empl oyer allowed carpenters to rlde in 
their truck only as an accommodatlon to them. 

FINDING 6. Claimant was not ln any way benefitlng defendant 
employer while driving to the JOb site. 

FINDING 7. Claimant was instructed by defendant employer's 
personnel that he bet ter find some way to get to the JOb site. 

CONCLUSION A. Claimant failed to prove his injury arose out of 
and ln t he course of his employment. 

THEREFORE, clalmant ls to take nothing as a result of this 
proceed lng. 

Each party is to pay half of the costs of this action. 

Signed and filed this~ day of June, 1983. 

NO Appeal DAVIDE. LINQUIST 
DEPUTY INDUSTRIAL COMM ISSIONER 

,.. 
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INTRODUCTION 

This is a proceeding in review-reopening brought by Robert L. 
Shelton, claimant, against Transcon Truck Lines, employer, and 
Transport Indemnity, Insurance carrier, defendants to recover 
additional benefits under the Iowa Workers' Compensation Act for 
injuries arising out of and in the course of his employi,,ent on 
December 8, 1977; August 3, 1978; and August 15, 1979. It came 
on for hearing on August 12, 1982 at the office of the Iova 
Indust rial Commissioner in Des Moines, Iowa. It vaa considered 
fully submitted on August 20, 1982. 

At the time of hearing the parties filed a stipulation 
regarding lost time, wage rate and disability benefits paid for 
each of the three injuries. A second stipulation was filed 
regarding trips to Dr. Reinwasser's office and claimant's 
bankruptcy proceeding. 

Regarding the injury of December 8, 1977, the 1ndustr1al 
commissioner's file shows a first report of Injury received 
December 15, 1977, a memorandum of agreement received December 
27, 1977 and a form 2 received May 5, 1981 showing the payment 
of t wenty-six weeks and t wo days of healing period benefits, 
fifty weeks of permanent partial disability and $2,261.87 in 
medical benefits. Shown for the Injury of Aug~st 3, 1978 are a 
f irst report of injury received December 20, 1979; a memorandum 
of agreement received January 24, 1980 and a final report 
showing the payment of thirty-eight weeks and five days of 
healing period benefits, fifty weeks of permanent partial 
disability and $3,555.80 in medical expenses. Relating to the 
injury of October 15, 1979 the file shows a first report of 
injury received December 20, 1979; a memorandum of agreement 
received January 23, 1980 and a form 2A recording payment of one 
hundred eight weeks of healing period and $20,758.00 in medical 
e xper.ses. 

The record in this matter consists of the testimony of 
claimant and of Jack L. Savage; joint exhibit 1, the medical 
records of claimant; claimant's exhibit 2, court records re
garding claimant's dissolution and child support matters; 
claimant's exhibit 3, a record of child support payments made; 
claimant's exhibit 4, a record of payments made by claimant in 
his bankruptcy matter; claimant's exhibit 5, income tax returns 
from 1976, 1977 and 1979; claimant's exhibit 6, mileage expenses; 
defendants' exhibit A, a statement by claimant dated December 
19, 1977; defendants' exhibit B, a bond application; defendants' 
exhibit C, an application for employi,,ent dated April 5, 1973; 
defendants' exhibit D, a statement dated November 13, 1979; 
defendants' exhibit E, an original notice and petition received 
August 8, 1977; defendants' exhibit P, a decree fiJPd July 12, 
1973; defendants' exhibit G, a summary of child support matters; 
defendants' exhibit e, an assignment of support payments; 
defendants' e xhibit I, employee attendance card for claimant; 
and a portion of claimant's discovery deposition. Briefs were 
filed by the parties. 

ISSUES 

The Issues In this matter are whether or not there is a 
causal connection between claimant's present disability and any 
of his lnJuries; whether or not claimant is entitled to per
manent partial disability payments; the proper rate regarding 
each of claimant's injuries; whether or not claimant is entitled 
to b<?nefits under Iowa Code Section 85.27; and whether or not 
defendants are entitled to a credit foe the overpayment of 
benefits. 

STATEMENT OP THE CASE 

Thirty-seven year old married claimant testified regarding 
his marital status and children as follows: He ls presently 
married to Linda. No children have been born to his current 
marriage. 

He was married to Carmen in 1963. Issue of that marriage 
are Robert born in 1964 and Tammy born in 1969. This marriage 
was dissolved in about 1974. As a result of that dissolution, 
he was under court ordPr to pay child support. In August of 
1980 he owed In excess of $7,500.00. He has paid some support 
since that time, but he claims Carmen" •es frequently and the 
children are not together. 

In 1972 claimant married Linda Arleen. Three children Mark, 
Matthew and Elizabeth were born of that marriage. The marriage 
ended in divorce in 1980. Be was unsure when Linda filed for 
the dissolution that resulted in the decree as she had filed on 
more than one occasion. Be was ordered to pay support. He 
thought the decree had been written with the adjustment 1n 
payment amount in anticipation of his going back to work. In 
August of 1980 he owed more than $9,600.00. Be has paid some 
support since than. 

He dated Mary Lorey for a year and a half and was found to 
be the father of her child Tracy Lee in a paternity action. Be 
was ordered to pay $15.00 per week in support. 

As to his supporting his children he said that some payments 
have been made through the Friend of the Court. When he was off 
work he was unable to make payi,,ents. Be said that from time to 
time he gives his children money and buys them clothes and food. 
In 1980 he filed a Chapter 13 bankruptcy to reorganize his debts. 
Since then his child support obligations have been paid through 
the trustee who provides him with an accounting every six months. 
At first he testified that no effort has been made to terminate 
his child support obligations. Later the parties stipulated 
that he has asked in the bank:uptcy proceeding for a discharge 
of all past, present and future child support obligations. 

Claimant's tax returns for 1976 and 1977 show flvP exemp
tions. Bis return for 1979 claims three. Be indicated no return 
was filed in 1978, 1980 nor 1981 because he was getting workers' 
compensation. 

A number of court documents were offered into evidence. A 
decree of dissolution filed July 12, 1973 shows claimant was 
granted a divorce from Carmen. Birth dates for Pobert and Tc~my 
are given as 1965 and 1968 respectively. Child support was 
ordered at the rate of $15.00 per week per child for eighteen 
months and $20.00 per week per child thereafter. Claimant was 
ordered to pay $20.00 per week to a trust fund for his son. 
Pecords shov claimant paid Carmen $265.00 in 1971, $60.00 in 
1973, $65.00 in 1976, $460.00 in 1977, $255.00 in 1978, $580.00 
in 1979 and $420.00 In 1980. No payments were made through 
Friend of the Court in 1972, 1974, 1975, 1980 or 1982. Carmen 
apparently got A.D.C. until January 31, 1981. 

An original notice and petition was filed by Linda Arleen 
Shelton on August 8, 1977. The petition states that the parties 
were married on August 10, 1976 and lists children born of their 
marriage as Mark and Matthew in 1973 and Elizabeth in 1975. A 
decree of dissolution was entered February 21, 1978. After 
Initial payi,,ents of $45.00 per week, claimant's support obliga
tions were to increase to $25.00 per week per child. Claimant 
was to maintain a life insurance and a major medical policy. In 
March of 1978 Linda assigned her right of support payments to 
the department of social service~. Records from Friend of the 
Court show payment of $165.00 1n 1978 and $50.00 1n 1980. No 
payments were made in 1979, 1981 or 1982. Honey orders and 
checks totaling $110.00 in 1978, $500.00 in 1979, $300.00 1n 
1980 and $25.38 in 1981 were paid to Linda who was receiving A.D.C. 
benefits at least to August 3, 1981. 

A judgment vas entered on September 20, 1973 finding claimant 
the father of Tracy Lee Shelton born November 12, 1972. Claimant 
was ordered to pay child support in the amount of $15.00 per 
week. Records from Friend of the Court show no payments in 
1973, 1974, 1980, 1981 and 1982. Pay~ents were $30.00 in 1975, 
$15.00 1n 1976, $385.00 in 1977, $150.00 in 1978 and $60.00 in 
1979. Macy Lorey received A.D.C. benefits until February l, 
1981. 

On October 29, 1980 an order was filed In the Polk County 
District Court adopting a stipulation ~ntered by claimant with 
his former spouses and Mary Lee Lorey. The parties agreed that 
In June of 1981 claimant would commence payment of $163.83 to 
cover his arrearage&. An agreement was also reached as to a 
recovery of workers' compensation. 

Although claimant testified In a discovery deposition he 
graduated from high school in 1961, he said at the hearing he 
did no ► complete twelfth grade and that his last year in school 
was 1963. He attributed the discrepancy to nervousness. The 
year 1964 was filled in on an employment application as a date 
of graduation. Statements taken December 19, 1977 and November 
13, 1979 also indicate he is a high school graduate. 

After high school claimant did casual work until he obtained 
his first steady job with Rock Island Motor Transit. He left 
that work because of m•rltal problems. Be went to Oregon to 
join his family. He claimed that he had a card to sell vacuum 
cleaners there. The card was effective toe a year, but he 
canvassed only three to six weeks. When he returned to Des 
Moines he again did casual work until he commenced work for 
defendant employer in April of 1973. 

Bis job Included being dispatched to different companies to 
load trucks. He unloaded freight that came to the terminal. He 
drove both straight trucks and semis. Be asserted that he 
seldom had help with a job that meant driving for an hour and a 
half to two hours and lifting for five. Cargo ranged from white 
rats to tires. 

Claimant acknowledged a foot injury at Rock Island. At 
first he said that he had no off the job injuries. Later he 
admitted that he had a non-work related fall. He said that he 
and his spouse were doing some Christmas shopping in February of 
1978 when he fell in a Target store. He recalled that he hit 
his shoulder and head, that he hurt all over, that he did not 
injure his back, that he was off work and that he missed no work. 
Re recollected a fall at a dock in a trailer on February 10, 
1978. Later he admitted he was not working in February. He 
also told of an auto accident in September of 1978 for which he 
missed three days work. He denied any Injury to his spine. In 
July of 1979 he was riding on a motorcycle which turned over. 
He stated that hP skinned his eight arm and leg and that he was 
treated for contusions, sprains and bruises. His statement to 
the insurance carrier on December 19, 1977 records no previous 
back trouble. 
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Claimant testified relating to his December 8, 1977 injury: 
Be was in a trailer breaking freight . Be was pinned by a 
forklif t . Be had an injury above his waist almost to his 
ribcage and into his buttocks. Be was sent to the hospital by 
Dr. Rein wasser for traction. Be was paid compensation for hls 
time off work. No permanency was paid. Be was married with six 
children at that t1me . 

As to his August 3, 1978 injury he said: Be and another 
worker were gett1ng a t wo wheeler under a crate. He lost his 
footing and was hit by the crate. Be had therapy and was off 
work. Be was told by Dr. Kelley he could return to work on 
September l, 1978. Bis days were " terrible". He had pain all 
the time including pa1n into his right leg and in back of his 
ears. Eventually surgery was done. Bis medical e xpenses and 
healing period were paid. He also was paid permanency. Be had 
six children. 

Regarding his final injury of October 15, 1979, he stated: 
It was early in the morning. Tvo trailers had come in. Be 
pushed the flaps up on the door. The freight spilled out on top 
of him. Be saw several doctors. Bis fusion broke down. Be 
went to Mayo Clinic were he was told he must lose weight before 
surgery could be done. Be stayed home and laid around. Be was 
treated with therapy, pain pills and a brace. Be was unable to 
get his weight down . Surgery was performed in Des Hoines. He 
was single at this time with six children. Be returned to work 
in January 1982 although he was released in November of 1981. 

Be said t hat his reason for not going back to work before 
January was not medical. 

Claimant recalled that prior to h1s injuries he was an 
active person who engaged in sports including semi-professional 
baseball. Be said his work is going "pretty good," but he does 
have pain six to eight times a day at his surgery site. The 
pain is sharp in the right side to the middle back. He is 
untroubled by driving. He stated that it does not hurt him to 
lift nor does he have limitations on motion as he is able to 
bend, stoop and reach. His employee attendance card shows five 
days of absence due to sickness since his return to work. At 
present he takes Tylenol 3 three times a day and Metromate, an 
anti-depressant three times daily. Be is not seeing any doctor 
currently. He attributed a portion of his feeling better now 
than after his f1rst fusion to his change in marital status. 

Claimant alleged that he had followed the instructions of 
his employer regarding injury and treatment. Be was questioned 
about statements made to an insurance adjuster. Be remembered 
the adjuster put words in his mouth. He insisted December 8, 
1977 was his first back trouble. More specifically he denied 
admission to the hospital following the grocery shopping incident. 
Be first ottributed the problc~ to his shoulder and not to hi~ 
back. Later he testified that hls back hurt and then quit. 

As justification for not going to the hospital until eleven 
days after his inJury, claimant offered that his first alternative 
was to have treatment in the office; the second was to go to the 
hospital. Be denied that Dr. Rosen took a history and that he 
had pain in the right back before. As reasons for leaving the 
hospital claimant asserted that it was Christmastime, that the 
doctor was not looking at him, and that he was ready to go home. 

He declared that he was not requested to go back to the 
hospital in January. In explanation of why he had not given or. 
Kelley a complete history he vowed that he was in too much pain 
and that he had not been asked. Re did not remember being told 
by Dr. Kelley to r~duce. 

Be agreed that he first saw Dr. Fellows in January of 1981. 
Be was unsure what history h~ gave. Bis release by Dr. Fellows 
in November of 1981 was not encumbered by restrictions. 

Neither had Dr. Su111J11ers been given a "life history• . 

Be asserted unpaid mileage expenses. Be concurred with 
defendants' counsel that some mileage occurred before his 
injury, that some related to his baseball, motorcycle and auto 
accident, and that trips to or. Bayne were duplicative. 

Thirty-six year old Jack L. Savage, terminal manager for 
defendant employer since June of this year who prior to that 
time served as a superintendant of operations testified that it 
is his duty to oversee the whole terminal. He recalled that he 
first met claimant a few days prior to claimant's return to the 
JOb in 1982. Re verified claimant's seniority status and salary 
and said that he has had an opportun1ty to talk to claimant and 
observe his work. Be pronounced claimant's attendance good. Be 
had not heard claimant complain. Be was unaware of any re
strictions being placed on claimant and found him capable of 
doing what the other drivers do. 

Claimant was seen by Will1am L. Reinwasser, M.D., on March 
27, 1974 for an injury to his upper dorsal area when he fell off 
a tractor step. On November 12, 1974 claimant had edema and 
ecchymosis following being hit in the right leg by a chain. 

Other medical diagnoses recorded prior to the time of the 
inJuries in the matter sub jud1ce include pneumonia, acute 
frontal sinusitis, an abcess of the forehead associated with 
acute sinusitis, fracture of the right lateral maleolus, ~acial 
1njuries, contusion of the anterior chest wall, pulmonary 
irritation and conjunctivitis secondary to chemical fumes, a 
left ankle sprain, pucture wound to the right foot, and a right 
inguinal hernia. 

A history and physical dated October 22, 1977 records an 
incident which occurred while claimant was grocery shopping and 
resulted in h1s falling on his right hip and buttocks. Be had 
mild tenderness at the LS, Sl interspace. e,s knee and ankle 
jerks were absent bilaterally. There was decreased sensation. 
X-rays showed a spondylolisthesis of LS on Sl with a mild slip 
of LS on Sl. 

On December 8, 1977 claimant told Dr. Reinwaseer that he had 
slipped inside a trailer and landed on his back. Be complained 

of pain on palpation particularly in the right inguinal area and 
an 1nability to walk on h1s righ t leg . The fo l lowing day his 
range of motion was limited. By December 13 the pain had 
shifted to the m1ddle of the back . Bis motion remained limited 
and he dr agged his right leg. The ne xt day a cane was pre
scribed. The day after claimant attained instant relief wi th a 
rib belt. The doctor ' s diagnosis was rib con t usion. Later t hat 
day cla1mant called with pain and hematuria . Dr. Reinwasser 
t old him to go to the hospital, but apparently his fear of 
hosp1tals kept him away. On December 19, 1977 he s t ill had loss 
of motion, pain and a pelvic tilt to the right . He was admitted 
to the hospital bye. Rosen, M.D. X- rays of t he lumbar spine 
showed a narrowing at L◄ ,5. There was minimal spondylol istbesis 
of LS upon Sl. On e xamination pain was elicited on palpation 
over the right lower rib cage, in the right and left lumbar 
areas and 1n the right loin area . Sacroil i ac sites were hyper
tonic. Lasegue's test was positive on the righ t . Beel and toe 
walking was accomplished with difficulty due to a pulling 
sensation in the right leg. There was a definite pelvic tilt t o 
the right. Claimant was treated with medication and therapy . 
Claimant was given a re t urn to work date. However he called the 
doctor when he experienced sharp pains and severe spasms . Plans 
were made for claimant to be re-admitted to the hospital on 
January 4 but those were cancelled by claimant. 

Willard w. Bayne, M.D., reported seeing claimant on January 
5, 1978. e,s diagnosis was injury to the musc l es of the right 
flan k and back . 

Claimant was seen in the emergency room on February 10, 1978 
following a fall at Target. Be complained of a mild headache 
and of discomfort 1n the lumbosacral spine area. Be denied 
prior injury to his neck or back. Be repor ted his only hospi t al
ization in 1972. An X-ray of the lumbosac r al spine was normal. 

Dr . Rayne saw cla1mant regularly throughout January and 
Febr uary. In March Dr . Bayne found him unable to work because 
of pain and weakness. 

Claimant was admitted to Iowa Methodist by John e. Kelley, M.D., 
on April 17, 1978 for a chronic low back strain. Be gave a 
history of an injury in January of 1978. A myelogram was 
essentially negative. Claimant was instructed to get a lumbo
sacral brace , to undergo weight reduction and to walk to build 
up his legs. Physical therapy was started as well. 

Ann L. McColley, L.P.T., treated claimant from April 21, 
1978 through August 28, 1978. During that time claimant missed 
several appointments. 

Claimant was released to return to work in June. 

On July 4 , 1978 cla1mant was seen for back pain. 

On July 24, 1978 claimant sprained his ankle and foot while 
playing baseball. 

On August 3, 1978 Dr. Kelley saw claimant following a sudden 
sharp pain which came on as he was throwing tires. Straight leg 
raising was limited to eighty degrees on the right. By August 
31, 1978 cla i mant was found ready to return to work 1n ten days. 
Dr . Kelley recommended a conditioning program. 

Claimant was seen as an outpatient on September 10, 1978 
after a car accident. Bis complaints related t o his right 
shoulder and neck. X-rays were taken of the chest and cervical 
spine. 

Claimant sought out Dr. Kelley to ask him about back surgery 
on October 12, 1978. Dr. Kelley admitted claimant on October 
31, 1978 and a posterolateral LS, Sl and a posterior L4-5, Sl 
fusion was performed. No past history of injuries was recorded. 

On Hay 17, 1979 Dr. Kelley wrote to the i nsurance carrier 
that claimant had a twenty percent permanent part1al impairment 
of his back. 

In July 
motorcycle. 
hematoma on 

of 1979 claimant was admitted after flipping a 
Be had contusions, sprains and bruises and a 

the left hip. 

Claimant was seen 1n the emergency room on October 15, 1979. 
At that time he gave a history of opening the back of a truck 
and having freight fall on top of him. He complained of pain in 
the right shoulder, elbow, hand and mid-back. X-ray suggested a 
defect bilaterally. Repeat x-rays revealed hypertrophy about 
the facets of L5-Sl which E.T. Sersland, M.D., was uncertain 
whether to attribute to degenerative disease or to surgical 
intervention. 

Claimant was seen in consultation by J. R1melman, D.O., who 
found some limitation on range of motion. Deep tendon reflexes 
in the seated position in the knees and ankles were symmetrically 
depressed. Straight leg raising was positive in the supine 
pos1t1on at seventy degrees on the right. The Patrick's test 
was also positive on the right with pain in the hip. Dr. 
Kimelman's d1agnos1s relating to the back was acute lumbosacral 
strain. Electromyography was nondiagnostic for radiculopathy 
but susp1c1ous for early right L-5 irritation. Claimant was 
treated with therapy and medication. Final diagnoses included 
acute lumbar myofascitis secondary to acute lumbar strain and 
sprain and a possible herniated lumbar disc. Claimant was 
released to continue therapy on an outpatient basis. Plans were 
made for additional studies. The discharge suJIJl!ary noted the 
claimant had developed a non-specific low grade exogenous 
depression. 

Clai■ant was readmitted on October 31, 1979. Claimant had 
no pain or paresthesias in the lower extremities. Straight leg 
raising was positive at forty degrees on the right. Cla1■ant 
recounted his injury of October 15, his continuing to work fro■ 
October 16 through October 29 and his pai"l-persisting and 
intensifying. Pain radlated'into the interior right thigh to 
the level of the knee. Electromyography was done on Noveaber 6, 
1979 which was interpreted as nondiagnostic for radlculopathy. 
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Claimant complained of pain to Dr. Reinwasser throughout the 
month of December. 

On December 10, 1979 claimant was at the emergency room for 
a shot for back pain. That situation recurred in April of 1980. 

In March of 1980 claimant went to the Mayo Clinic. Claimant 
reported incidents injuring his back in November of 1976 and in 
August of 1979. On examination claimant favored his right leg. 
Hild exophoria was present. Muscle stretch reflexes were 
generally hypoactive, but symmetrical. Plantar responses were 
flexor. Claimant gave way on muscle testing of the right lower 
e xtremity. Decreased range of motion in the lumbar spine was 
assessed at mild to moderate. Straight leg raising produced 
discomfort in the right interior thigh on elevation to seventy 
degrees. Electromyography revealed motor unit potential changes 
in some of the right LS muscles. The studies were interpreted 
as showing no evidence of active or on going radiculopathy. 
X-rays showed bilateral interruption of the pars interarticularis 
at LS with slight interior subluxation of LS on the sacrum. A 
Minnesota Hultiphasic Personality Inventory evidenced abnormal
ities. Claimant was seen by a psychiatrist whose impression was 
hypomanic behavior and type A personality with chronic anxiety. 
Claimant was instructed to lose weight. 

When claimant returned on Hay 15, 1980 the orthopedic 
surgeon continued to find his weight too high for consideration 
of surgery. 

Claimant was hospitalized in May. Straight leg raising was 
positive at forty degrees on the right. Claimant was placed on 
a diet in an attempt to get his weight to the level suggested by 
Mayo. Be was given analgesics for pain. Diagnoses in the 
discharge summary are • acute recurrent lumbar myofascitis, 
exogenous obesity, and mild hepatic dysfunction.• Claimant was 
dismissed in moderately improved condition. 

Be was seen at least monthly by Dr. Reinwasser who recorded 
the same problem. 

Claimant returned to the hospital on August 28, 1980 with a 
continuing complaint of low back pain with parathesia to the 
right buttock and to the posterior right thigh. Straight leg 
raising was moderately positive at forty-five degrees on the 
right. The diagnoses of mild hepatic dysfunction was deleted 
and one of possible lumbar neuropathy was added. 

The frequency of claimant's visits to Dr. Reinwasser in
creased in late September and October. 

Robert Bayne, H.D., admitted claimant to the hospital on 
November 23, 1980. Claimant gave a history back to 1978 when he 
was hit by a forklift. He also told of another injury when he 
was hit by freight. Limitation of motion was found in the low 
back region. Lumbar myelography showed narrowing at the lumbo
sacral junction with a suggestion of spinal stenosis. There was 
evidence of reabsorption of the bone graft. 

Joe Fellows, M.D., admitted claimant to the hospital on 
February 10, 1981. Claimant gave a history of an original 
injury in January of 1978 which happened as he lifted a crate. 
A second injury took place 1n October of 1979 when claimant was 
hit with freight. On physical examination claimant had mild 
flattening of the normal lordotic curvature. Range of motion 
was diminished and straight leg raising was positive at forty
five degrees bilaterally. Reflexes were diminished but sym
metrical. There were no apparent sensory changes. X-rays 
showed an unstable spinal fusion. 

On February 11, 1981 surgery was carried out; a refusion was 
accomplished at the LS Sl level on the left; and an exploration 
of the fusion mass on the right was done. Claimant was dis
charged on February 22, 1981 with a back brace. 

Dr. Fellows found claimant capable of returning to work on 
November 16, 1981. On November 13, 1981 he wrote to claimant's 
attorney: •1 would estimate Hr. Shelton's permanent physical 
impairment as a result of the previous back surgery as well as 
the present surgery to be 30\, relating the back to the body as 
a whole .• In a subsequent letter he explained: "You will note 
that Dr. Kelley had arrived at a 20\ physical impairment rating 
after the first surgery, and I am adding a 10\ physical impair
ment rating on the basis of the necessity for repeat spinal 
fusion and some persistent symptoms in the lower back at the 
present t11•e. • 

Claimant was examined by Thomas B. Sumn,ers, M.D., neurologist 
on April 14, 1982. Claimant told the doctor of an incident with 
a crate in October, 1978 and of another occurrence in November 
of 1980 when freight fell out of the truck and on top of him. 
He described no other injuries. Claimant told the doctor that 
he had completed t welfth grade and used alcohol in moderation. 
On e xam1nat1on straight leg raising was negative. Stength and 
coordination in the extremities were within normal limits. 
Diffuse tenderness was produced with light palpation of the 
operative sites. There was loss of extension of the lower spine. 
Tendon r~flexes were absent in the lower limbs. 

De. Summers reviewed claimant's medical history and concluded: 
" I am in agreement with Dr. Fellows' conclusions and physical 
impairment rating. On the other hand, it is my own personal 
feeling that the accidental injury suffered on October 22, 1977, 
February 10, 1978, September 8, 1978, and July 23, 1979, were 
contributing factors to the symptomatology in the case of Mr. 
Shel ton. • 

APPLICABLE LAW AND ANALYSIS 

The first issue to be resolved 1s whether or not there is a 
causal connection between claimant's injury and his present 
disability. The claimant has the burden of proving by a pre
ponderance of the evidence that the inJury of October 15, 1979 
is the cause of the disability on which he now bases his claim. 
Bod1sh v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N ~.2d 607 (1945). A 

• . • .••• ~ . ·. · . •·, •• -_. 1, , ... 

possibility 1s insufficient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(l956). The question of causal connection 1s essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N:W.2d 16? (1960). Howeve~, expert 
medical evidence must be considered with all other evidence 
introduced bearing on the causal connection. Burt v. John 
Deere Waterloo Tractor Works, supra. "The opinion of experts 
need not be couched in definite, positive or unequivocal language.• 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). Ho~ever, 
the expert opinion may be accepted or rejected, in whole or in 
part, by the trier of fact. Sondag v. Perris Hardware, s1p1a, 
page 907. Further, "the weight to be given to such an op non 
is for the finder of fact, and that may be affected by the 
completeness of the premise given the expert and other sur
rounding circumstances.• Bodish v. Fischer Inc., supra. See 
also Musselman v. Central Telephone Co., 261 Iowa 352, 360, 154 N.W.2d 
128 (1967). 

Claimant has had a number of injuries and conditions for 
which he has been treated. Bis medical history is lengthy and 
complex. Claimant might have been able to keep his medical 
histor·y in order had his 1 i fe not been further complicated by an 
intricate social and financial history. The record establishes 
that claimant has been less than candid from time to time. 
Concerning the matter of causation it is important to keep in . 
mind that the search is not for the only cause. The claimant 1n 
Lan ford v. Kellar Excavatin & Gradin , Inc., 191 N.W.2d 667 

Iowa ) sustained a ac inJury in April of 1967 for which 
he was paid compensation. Thereafter he was employed by other 
employers doing the same type of work. In January of 1969 he 
had back pain. Surgery was performed in March of that year. 
His physician testified that claimant's condition when surgery 
was performed was "in all probability initiated by the strain on 
his back •.• some two years before.• The doctor acknowledged 
that incidents in 1969 were also producing causes. The Iowa 
Supreme Court held at 670 that requiring claimant to show his 
accident in 1967 was the sole proximate cause placed on the 
claimant a greater burden than the law imposed. Hore recently 
in Blacksmith v. All American, Inc., 290 N.W.2d 48 (Iowa 1980) 
at 354 the court reiterated: "A cause is proximate 1f it is a 
substantial factor in bringing about the result ••.• It only 
needs to be one cause; it does not have to be the only cause.• 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent 1nJury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
__ (1956). If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, (1962). 

Claimant has had three employment incidents. He has also 
had a fall in a grocery store on October 22, 1977; a fall in a 
department store on February 10, 1978; an auto accident on 
September 10, 1978; and a motorcycle accident in July of 1979. 
With these happenings in mind an analysis of the medical evidence 
will be undertaken. 

That evidence shows that claimant fell in a grocery store on 
October 22, 1977. Bis complaints were related to his hip and 
his buttocks. X-rays showed a mild spondylolisthesis. X-ray 
findings remained the same when claimant was seen following his 
December 8, 1977 injury. Claimant fell in the department store 
on February 10, 1978, he had discomfort in his lumbosacral spine 
and reported a hospitalization in 1972 as his only one. An 
x-ray of the lumbosacral spine was normal. When claimant was 
seen on August 3, 1978 he gave a history to Dr. Kelley of a 
sharp pain which came on as he was throwing tires. Only slightly 
more than a month later he was involved in a car accident. His 
complaints related to his right shoulder and neck. When claimant 
was admitted to the hospital for surgery in October of 1978 no 
past history of injuries was recorded. However, Dr . Kelley was 
aware of an incident in August of 1978 and had seen claimant in 
April of 1978 regarding a January injury. In May of 1979 Dr. 
Kelley gave claimant a twenty percent impairment rating. 
Claimant had a motorcyle accident in July. In October he was 
again hospitalized. When claimant went to the Mayo Clinic he 
reported back injuries in November of 1976 and August of 1979. 
Claimant gave Dr. Hayne a history of being hit by a forklift. 
He told Dr. Fellows he had an original injury in January of 1978 
as he lifted a crate and a second injury reportedly took place 
in October of 1979 when he was hit with freight. 

None of these treating or examining physicians have provided 
a statement of causation -ith the exception of Dr. Fellows who 
is claimant's last treat ng physician. 

Dr. Fellows added a ten percent impairment rating on the 
basis of need for a repeated spinal fusion. Dr. Summers, the 
evaluating physician, agreed with Dr. Fellows' conclusion but he 
viewed the claimant's fall in the grocery store, his fall in the 
department store, his auto accident, and his motorcyle accident 
as contributing factors. Injuries from the car accident appear 
to have been confined to claimant's shoulder and neck. Neither 
was there apparent injury to claimant's back following his 
motorcyle accident. All of these incidents occurred prior to 
claimant's 1979 injury and those resulting in back complaints 
were before his first fusion. Claimant has been fairly con
sistent in his reporting of his most recent injury. The record 
read as a whole is sufficient to carry claimant's burden of 
establishing that there 1s a causal connection between his work 
injuries and his present disability. 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined 1n Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.W. 899, (l935) as follows: "It is therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man." 
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Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Good~ear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
25}, -- (l96 ). 

The industrial commissioner has said many times: 

A finding of impairment to the body as a whole found 
by a medical evaluator does not equate to industrial 
disability. This is so as impairment and disability 
are not identical terms. Degree of industrial 
disability can in fact be much different than the 
degree of impairment because tn the first instance 
reference is to loss of earning capacity and in the 
later to anatomical or functional abnormality or 
loss. Although loss of function is to be considered 
and disability can rarely be found without It, it is 
not so that an industrial disability is proportionally 
related to a degree of impairment of bodily function. 

Factors considered in determining industrial 
disability include the employee's medical condition 
prior to t he injury, after the injury and present 
condition; the situs of the injury, its severity and 
the length of healing period: the work experience of 
the employee prior to the injury , after the injury 
and potential for rehabilitation; the employee's 
qualifications intellectually, emotionally and 
physically; earnings prior and subsequent to the 
injury; and age, education, motivation, and func
tional impairment as a result of the injury and 
inability because of the injury to engage in employ
ment for which the employee is fitted. Loss of 
earnings caused by a job transfer for reasons 
related to the injury is also relevant. These are 
matters which the ftnder of fact considers col
lectively in arriving at the determination of the 
degree of industrial disability. 

There are no weighting guidelines that are 
indicated for each of the factors to be considered. 
There are no guidelines which give, for example, age 
a weighted value of ten percent of total, education 
a value of fifteen percent of total, motivation -
five percent; work experience - thirty percent, etc. 
Neither is a rating of functional impairment entitled 
to whatever the degree of impairment that is found 
to be conclusive that it directly correlates to that 
degree of industrial disability to the body as a 
whole. In other words, there are no formulae which 
can be applied and then added up to determine the 
degree of industrial disability. It therefore 
becomes necessary for the deputy or commissioner to 
draw upon prior e xperience , general and specialized 
knowledge to make the finding with regard to degree 
of industrial disability. 

Defendant properly points out that claimant does not have a 
reduction in actual earnings. Of course, it is not a reduction 
in actual earnings with which we are here concerned. Rather, it 
is the loss in earning capacity. Defendant s are correct in 
their analysis that claimant is able to do the things which he 
did before. His testimony is that he has no restrictions on 
motion and little limitation on other physical activity. His 
major residual is pain. Claimant has an increase in functional 
impairment. Dr. Summers, who is the only physician with a 
fairly complete medical history , agrees with Dr. Fellows' 
rating, but points out that there are other contributing factors. 
Cases such as claimant's are relatively rare. Fusions often 
result in more limitation and higher impairment ratings. 
Claimant is obviously a young man who has a good result from his 
surgery. He is also fortunate to have an employer who is 
willing to keep him working. This is an ideal circumstance. 
Claimant has a job: defendant employer has an e xperienced worker. 

After reviewing the Iowa case law, the findings set out 
below and the factors considered in this portion of t he decision 
the undersigned has reached a determination of a seven and 
one-half percent industrial disability attributable to claimant's 
injury of October 15, 1979. Claimant has the protection of a 
review-reopening should his condition change in the future. 

The next issue to be considered is the proper ra t e of 
compens~tion for each of claimant's injuries. 

Iowa Code Section 85.61(10) provides: 

"Payroll taxes" means the following: 
a. An amount equal to the amount which would be 
withheld pursuant to withholding tables in effect on 
July l preceding the Injury under the Internal 
Revenue Code of 1954, and regulations pursuant 
thereto, as amended to July 1, 1976, as though the 
employe~ had elected to claim the maximum number of 
exemptions for actual dependency, blindness and old 
age to which the employee 1s entitled on the date on 
which he was injured, and 
b. An amount equal to the amount which would be 
withheld pursuant to withholding tables in effect on 
July 1 preceding the injury under chapter 422, and 
any rules pursuant thereto, as though the employee 
had elected to claim the maximum number of exemptions 
for actual dependency, blindness and old age to 
which the employee ts entitled on the date on which 
he was injured: and 
c. An amount equal to the amount required on July l 
preceding the inJury by the Soci4l Security Act of 
193S as amended to July 1, 1976, to be deducted or 
withheld from the amount of earnings of the employee 
at the time of the inJury as if the earnings were 
earned at the beginning o! the calendar year in 
which he was injured. 

, 

Rate of compensation in workers' compensation matte r s is 
based on a claimant's gross weekly wages, mari t al status and 
number of e xemptions. Defendants contest the allowance of 
e xemptions for claimant ' s children as his support o f those 
children has been erratic. 

The Industrial Commissioner addressed a similar problem in 
Bi99s v. Charles Donner, Appeal Decision filed April 22 , 1982. 
In .!!!..9.9.! claimant was living with his second wife and her two 
chiicl"reii . Re had three biological children from a previous 
marriage who he was under court order to support although he was 
not doing so. The Commissioner found claimant could claim his 
natural child ren as e xempt ions for rate purposes. 

Claimant herein is under court order to support all of his 
children. With .!!!..9.9.! as a precedent, benefi t s will be a warded 
at a rate which aITows exemptions for all of c l aimant ' s children . 
It is agency practice to assume the ideal situation when counting 
exemptions. It is assumed fathers under court order to support 
childre~ will do so . Claimant was married at the time of his 
first injury . He would have eight exemptions at that time for a 
compensation r ate of $218.94. Claimant was single at the time 
of each of the other injuries and there fore entitled to only 
seven e xemptions. His rate for the 1978 injury is $227.90: the 
rate for the 1979 injury is $253 . 12. 

Cla imant s hould be paid an additional amou nt for his 1977 
injury as he was paid at an incorrect rate . Defendants are 
entitled to a credit for overpayment of benef its regarding 
claimant's 1978 injury . That credit will be allowed against the 
award made in th i s decision. See, Wilson Food Corpo ration v. 
Cherry , 315 N.W.2d 756 (Iowa 'I9lf2). 

The fourth issue in this matter relates to claimant ' s 
entitlement to benefits under Iowa Code Section 85.27. That 
section provides in pertinent par t : 

The employer , for all injuries compensable under 
this chapter or chapter 85A, shall furnish r eason
able surgical, medical, dental , osteopathic, chiro
practic, podiatr!c, physical rehabilita t ion , nursing , 
ambulance and hospital services and suppl i es therefor 
and s hall allow reasonably necessa r y transportation 
e xpenses incurred for such services . 

Also relevant is Industrial Commissioner Rule 500-8.1(2): 

Transportation e xpense as provided in sections 85.27 
and 85.39 of the Code shall include but not be 
limited to the following: All mileage incident to 
the use of a private auto. The per mile rate for 
use of a private auto shall be the same as the state 
of Iowa reimbucs~s its cmployeco for tcav~l. 

Claimant ma kes claim for a number of trips to hospitals, to 
doc t ors and to therapy. His e xhibit claims mileage that is not 
always consistent with the mileage to which he testified. His 
testimony and the exhibit were averaged to determine the number 
of mi les traveled. The parties stipulated to the number of 
trips made to Dr. Reinwasser in the various years . The under
signed has reviewed the records of or. Reinwasser and finds that 
claimant is entitled to at least that number of trips. Not all 
trips have been allowed to either Methodist or Lutheran Hospital. 

Claimant seems to seek an award for future medical benefits. 
No perspective order can be entered . However , defendants are 
responsible for medical e xpenses causally related to claimant's 
injuries. Should a dispute arise, the parties can resort to 
this agency for resolution. 

The final issue is whether or not defendan t s are entitled to 
credit for the overpayment of benefits. That issue has been 
dealt with in conjunction with the rate issue. 

FINDINGS OP PACT 

That claimant is thirty-seven years of age. 

The claimant is the father of si x children and hod si x 
children at the time of each injury . 

That claimant was married at t he time of his December 8, 
1977 injury. 

That claimant was single at the time o f his August 3, 1978 
and October 15, 1979 injuries. 

That Mary Lorey received A.D.C. unt i l February 1, 1981. 

Carmen Elizabeth got A.D . C. until January 31 , 1981. 

That Linda Arleen collected A.D.C. at least through August 
3, 1981. 

That claimant left school in t welfth grade. 

That claimant's wor k e xperience has included casual work and 
brief experience as a vaccumn cleaner salesperson. 

That most of claimant's wor k e• perience has been as a pickup 
and delivery person for defendant employer. 

That claimant was injured while working in a trailer on 
December 8, 1977. 

That as a result of his injury on December 8, 1977 claimant 
was paid medical expenses, healing period and a ten percent 
permanent partial disability. 

That claimant's gross weekly earnings at this time were $340.00 
per week. 

That on October 22, 1977 claimant f'lJl in a grocery stor~ 
injuring his right hip buttocks. 
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That x-rays in October, 1977 showed spondylolisthesis. 

That on February 10, 1978 claimant fell in a store and then 
experienced discomfort in his lumbosacral spine. 

That an x-ray of the lumbosacral spine was normal. 

That claimant was inJured at work on August 3, 1978 when he 
was hit by a crate. 

That as a result of this injury on August 3, 1978 claimant 
was paid medical expenses, healing period benefits and a ten 
percent permanent partial disability. 

That claimant's gross weekly earnings at this time were $375.20 
per week. 

That claimant was involved in an auto accident on September 
10, 1978 which resulted in complaints related to his right 
shoulder and neck. 

That on October 31, 1978 claimant had a posterolateral LS, 
Sl and a pos t erior L4-5, Sl fusion. 

That on Hay 18, 1979 Dr. Kelley gave claimant a twenty 
percent permanent partial impairment rating. 

That in July of 1979 claimant was involved in a motorcycle 
accident. 

That claimant was injured on October 15, 1979 as he began to 
unload freight from a trailer. 

That as a result of his injury on October 15, 1979 claimant 
was paid medical expenses and healing period benefits. 

That claimant's gross weekly earnings at this time were $426.80 
per week. 

That claimant sought medical treatment at the Hayo Clinic. 

That claimant had additional surgery on February 11, 1981. 

That claimant continues to have pain and to take Tylenol 3 
three times a day. 

That claimant is able to lift, bend, stoop, reach and drive 
and has no limitation on motion. 

That the terminal manager for defendant employer who has 
observed claimant and talked with him was unaware of any re
strictions on claimant and found him capable of doing what the 
other drivers do. 

That Dr. Fellows who performed claimant's surgery in February 
of 1981 added a ten percent physical impairment rating to that 
made by Dr. Kelley. 

CONCLUSIONS OF LAW 

THEREFORE, it is concluded: 

That claimant had proved by a preponderance of the evidence 
that his injury of October 15, 1979 is a cause of the disability 
on which he now bases his claim. 

That claimant has an additional seven and one-half percent 
permanent partial disability resulting from his injury of 
October 15, 1979. 

That the proper rate for claimant's injury of December 8, 
1977 is $218.94. 

That the proper rate for claimant's injury of August 3, 1978 
is $227.90. 

That the proper rate for claimant's injury of October 15, 
1979 is $253.12 

That claimant is entitled to mileage expenses pursuant to 
Iowa Code section 85.27 and Industrial Commissioner Rule 500-8.1. 

That defendants are entitled to credit for overpayment of 
benefits relating to claimant's 1978 injury. 

ORDER 

THEREFORE, it is ordered: 

That defendants pay unto claimant permanent partial disa
bility benefits for thirty-seven and one-half (37~) weeks at the 
rate of two hundred fifty-three and 12/100 dollars ($253.12) per 
week. 

That defendants pay unto claimant an additional three 
hundred fifty-nine and 64/100 dollars ($359.64) in healing 
period benefits. 

That defendants be allowed a credit of seven hundred ninety
four and 88/100 dollars ($794.88) against this award for over
payment of benefits relating t o claimant's 1978 Injury. 

That defendants pay unto claimant an additional one hundred 
forty-six and 47/100 dollars ($146.47) for his 1977 injury. 

That defendants pay unto claimant the following mileage 
expenses: 

Lutheran Bospital 10 Miles 2 Trips @ $.15 per 
Lutheran Hospital 10 Miles 6 Trips @ $.18 per 
Methodist Hospital 11 Miles 2 Trips @ $.15 per 
Methodist Hospital 11 Hiles 1 Trip @ $.18 per 
Methodist Elospital 11 Miles 2 Trips @ S. 20 per 

mile 
mile 
mile 
mile 
mile 

Dr. Reinwasser 10 Hiles 7 Trips @ $.15 per mile 
Dr. Reinwasser 10 Hiles 13 Trips @ $.18 per mile 
Dr. Reinwasser 10 Miles 8 Trips @ $.20 per mile 
Dr. Hayne 13 Mlles l Trip @ $.20 per mile 
Therapy 10 Miles 5 Trips @ $.15 per mile Therapy 10 Hiles 7 Trips @ $.18 per mile Dr. Kelley 13 Miles 2 Trips @ $.15 per mile Dr. Kelley 13 Hiles 4 ':'rips @ $.18 per mile 
Dr. Fellows 13 Hiles 2 Trips @ $.20 per mile Dr. Fellows 13 Hiles 3 Trips @ $.22 per mtle 

$123.12 

That defendants pay interest pursuant to Iowa Code Section 
85.30. 

That defendants pay cost pursuant to Industrial Commissioner 
Rule 500-4.33. 

That defendants file a final report when this award is paid. 

Signed and filed this 8th day of September, 1982. 

No Appeal 
JUDITH ANN HIGGS 
DEPUTY INDUSTRIAL COHHISSIONER 

BEFORE TRE IOWA INDUSTRIAL COMMISSIONER 

HARY ANN SBOWHAN, WIDOW 
OP GERALD L. SHOWMAN, 

Claimant, 

vs. 

IOWA CITY COMMUNITY 
SCHOOL DISTRICT, 

FILE NO. 680820 

Employer, 

and 

C O M M U T A T I O N 

D E C I S I O N 

EMPLOYERS MUTUAL CASUALTY 
COMPANY, 

Insurance Carrier, 
Defendants. 

This matter came on for hearing at the Linn County Juvenile 
Court Facility in Cedar Rapids on October 27, 1982 at which time 
the case was fully submitted. 

A review of the commis ioner's file reveals that an 
first report of injury was filed on September 11, 1981. 
memorandum of agreement was filed on September 29, 1981 
for the payment of $145.73 in weekly compensation. The 
consists of the testimony of the claimant, Bruce Huston 
Harlan. 

ISSUE 

employer's 
A 

calling 
record 
and Stan 

The sole issue for resolution is whether the commutation 
sought by claimant should be granted. 

STATEMENT OF THE EVIDENCE 

Claimant, age 55, is the surviving spouse of Gerald L. 
Sho....,an, who died as a result of injuries sustained arising out 
of and in the course of his employment on August 28, 1981. 
Claimant has been receiving $145.73 in compensation and seeks 
commutation of this amount. There is some dispute as to the 
commuted value of the case inasmuch as the discount rate was 
increased on July 1, 1982, thus lessening the commuted value of 
benefits. 

Claimant testified that she is a second grade teacher and 
has been so for 14 years. She has no minor children or depend
ents. She has a Master's Degree from the University of Iowa. 
Ber teaching income Is in excess of $22,000 per year, not 
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including fringe benefits. She does not anticipate remarriage 
at present. Her living e xpenses are Sl,100 a month and has an 
equity value on her dwelling of $52,000. She has invested all 
of the proceeds from insurance on her husband's life. She has 
not invaded principal. She has done her own Income taxes for 
t en years and has handled family finances for many years. 

Bruce Huston, an actuary, testified on behalf of claimant. 
Re proposed that claimant spend $71,555.19 to purchase an 
annuity yielding $145.33 per week. The testimony of Stan Harlan 
indica t es that nearly $400 per month of the weekly benefit would 
be taxable as Income. The payments would continue for claimant's 
lifetime (as they would under compensation). 

APPLICABLE LAW 

1. Sections 85.3 and 85.30, Code of Iowa, provide for 
jurisdiction by this agency over workers' compensation matters. 

2. Section 85.45, Code of Iowa, allows for the commutation 
of all payments due a claimant. Section 85. 48, Code of Iowa, 
provides for the payment of a portion of a potential claim. The 
Code was amended as of July 1, 1982 to Increase the discount 
rate to ten percent In commutations. 

3. The supreme court in Diamond v. The Parsons Co., 256 
Iowa 915, 129 N.W.2d, 608 (1964), stated that commutation may be 
ordered when it ls shown to the satisfaction of the court or 
judge that the commutation will be for the best interest of the 
person or persons entitled to compensation or that periodical 
payments as compared to lump-sum payment will entail undue 
expense, etc., on the employer. In Diamond the court looked to 
the circumstances of the case, claimant's financial plans and 
claimant's condition and life expectancy In awarding the com
mutation. The court stated that It "should not act as an 
unyielding conservator of claimant's property and disregard his 
desires and reasonable plans just because success in the future 
ls not assured. " Id. at 929, 129 N.W.2d at . A reasonable
ness test was applTed by the court in DiamonTTo determine 
whether a commutation would be In the best Interest of the 
person or persons entitled to the compensation. 

Professor Arthur Larson's philosophy on granting commutation 
ls much more restrictive than that of the Iowa Supreme Court in 
1964. Re warns that: 

In some jurisdictions the excessive and indiscrim
inate use of the lump-summing device has reached a 
point at which it threatens to undermine the real 
purposes of the compensation system. Since com
pensation Is a segment of a total income-insurance 
system, it ordinarily does Its share of the job 
only If It can be depended on to supply periodic 
income benefits replacing a portion of lost earn
ings •••. The only solution lies In conscientious 
administration, with unrelenting lnslstencP that 
lump-summing be restricted to those exceptional 
cases In which it can be demonstrated that the 
purposes of the act will be best served by a 
lump-sum award. The beginning point of the just i
fiability of the lump-summing In a particular case 
ls the standard set by the statute. This ls 
usually so general, howP.ver, as to supply little 
firm guidance and control, turning on such concepts 
as the best interests of the claimant or the 
avoidance of manifest hardship and Injustice. 
Larson, Treatise on the La w of workmen's Com en-
set on, S 

Professor Larson Indicates tha t experience has shown that 
claimant is often under pressure to seek a lump-sum payment, and 
once the payment ls received, it is soon dissipated, 

Additionally, Iowa's first Industrial commissioner, in the 
first Biennial Re ort of the Workmen's Com ensation Service 
(1916) at page , po nte out tat, at oug n except onal 
cases commutation promotes personal welfare, weekly payments 
should be regarded as a general rule better adapted to the real 
needs of compensation service since large lump sums are often 
unwisely used by beneficiaries. 

ANALYSIS 

Despite t he general rule that suppor t s a more restrictive 
view of the commutation of compensation benefits, the Diamond 
guidelines still prevail in Iowa. 

Section 85. 45, Code of Iowa, provides for the commutation of 
future compensation benefits l) when the period during which 
compensation is payable can be definitely determined and 2) that 
the commutation is In claimant's best interests. 

In order to de t ermine whether it would be In claimant's best 
interest, it Is necessary to determine wha t would be realized if 
a full commutation were granted. If the commut ation Is granted 
at the 10 percent discoun t ra t e in effect after July 1, 1982, 
the gross commuta t ion will be about $88,000, whereas if the 
amount is commuted at the rate in effect before July 1, 1982, It 
would be about $102,000. As regards to the discount rate, it is 
noted that both the interest on awards of compensation and the 
discount rate were increased as parts of the same legislat ive 
package. This agency has been following the policy that interest 
at the rate of 10 percent applies only to decisions rendered 
after July l, 1982. The compensation act does not have a time 
of enforcement contained within it, as does section 535.3, Code 
of Iowa. The prefactory language of section 85. 45, Code of 
Iowa, refers to commutation • to a present worth lump sum payment.• 
Since the present value or worth is dictated by the legis
lature, It would appear that the present value rather than the 
value at date of death is the appropriate method of calculation. 
Therefore, the rate of commutation allowed af t er the amendment 
in effect on July I, 1982 will apply. 

The undersigned is at a loss to understand why a commutation 
Is sought by claimant other than relieving her o f the remarriage 
penalty present if she continues under compensation (if claimant 
remarries, compensation ceases, whereas the annuity will continue 
paying). This, coupled with the taxable incident, requires the 
undersigned to find that commutation by the means sought 1s not 
In claimant's best Interest at this time. 

FINDINGS OF FACT 

l. Claimant's decedent was employed by defendant-employer 
on August 28, 1981. 

2. Defendants filed a memorandum of agreement. 

3. Defendants have been paying compensation since decedent's 
death. 

4 . The period during which compensation is payable can be 
definitely determined. 

5. The commutation as presented Is not in claimant's best 
Interest. 

CONCLUSION OF LAW 

The commutation sought by claimant should not be granted. 

ORDER 

THEREFORE, IT IS ORDERED the commutation sought by the 
claimant be denied. 

Costs of witnesses at the hearing are t o be paid by the 
party calling the witness, and the cost of the court reporter at 
the hearing is ta xed to defendants. 

Signed and filed this 20th day of December, 1982. 

No Appeal JOSEPH M. BAUER 
DEPUTY INDUSTRIAL COMMISSIONER 

,.. 



REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 229 

BEFORE TBE IOWA I NDUSTRIAL COMM ISSIONER 

ALBTTE E. SBULL, Widow of 
CBARLES F. SHULL, 

Claimant , 

vs . 

L, L INSULATION AND SUPPLY CO.: 
I OWA ASBESTOS COMPANY, and 
CENTRAL ASBESTOS SUPPLY CO., 

Empl oyers, 

and 

NORTBRIVER I NSU RANCE CO., 
WESTCHESTER FIRE I NSURANCE CO.,: 
WESTERN CASUALTY AND SURETY 
COMPANY, EMPLOYERS MUTUAL 
CASUALTY COM PANY, and CRUM 
, FORSTER I NSURANCE COMPAN Y, 

Insurance Carriers, 
Defendants. 

File No. 542092 

A P P E A L 

D E C I S I O N 

STATEMENT OF TBE CASE 

Claimant appeals from the proposed arbitration decision 
filed March 9, 1982 wherein claimant was denied death and burial 
benefits as surviving spouse of Charles F. Shull. 

The record on appeal consists of the hearing transcript 
which contains the testimony of claimant, Richard C. Wooters, 
H.D., Ter r y Curry, Donald G. Curry, Donald K. Curry, Carl Eldon 
Prince, Willard Robert Brown, John David Young, Bomer Thompson, 
Dennis Donaldson, Charles P. Shull, Ernest Ashdown, and Phil 
Mathis; claimant's e xhibits 1 through 7 inclusive; defendants' 
exhibits A through H inclusive; the evidentiary depositions of 
Richard C. Wooters, H.D. and Paul From, H.D.; claimant's answers 
to interrogatories; a request for admissions filed September 13, 
1979 and the response thereto; and the briefs of all parties on 
appeal with the exception of Cent ral Asbestos and Employers 
Mutual Casualty . 

ISSUES 

On appeal, the issues are as follows: 

I. Did the hearing deputy err in receiving a post-hearing 
medical deposi t ion. 

II. Did the hearing deputy err in not having stricken 
brief of defendants Iowa Asbestos and Westchester Fire 
filed January 21, 1982. 

the trial 
Insurance 

III. Whether the subject matter of the above entitled action 
falls within the intent of the Workers' Compensation Act, 
Chapter 85, Code of Iowa, or The Occupational Disease Law, 
Chapter 85A, Code of Iowa. 

IV, hhether claimant's decedent died the result of a disease or 
injury arising out of and in the course of his employment. 

REVIEW OF TBE EVIDENCE 

Claimant's decedent, Charles F. Shull, was employed by 
defendant L, L Insulation on Hay 12, 1978 and had been employed 
by this employer for about six years. Prior to this period, 
claimant's decedent had been employed by each of the defendant 
employers for various periods of time. 

During his career as an Insulator, decedent had been exposed 
to asbestos, first in its application as an insulating substance 
and then in its removal as new insulation was applied. Although 
the use of 1sbestos as an insulator had been curtailed in about 
1970, decedent was still exposed to asbestos when refittings 
were made. 

On June 28, 1979 claimant filed a petition in arbitration 
seeking death benefits and alleging, among other things, that: 

Exposure as an insulation worker to asbestos, 
fiberglass, and other insulation materials during 
the years with employers, injury from s me being 

diagnosed and determined , by physician's review of 
autopsy and other medical findings as being a 
definite contributing f actor to said employee ' s 
death, same not being made known to the surviving 
widow and claimant herein until receipt of physi
cian's letter dated Hay 23, 1979. 

Claimant testified at hearing that decedent died at home on 
Hay 12, 1978 prior to repor t ing to work . Claimant testified 
that she and the decedent were sitting in their home on the 
afternoon of Hay 12, 1978 when decedent suddenly stood up and 
left the room. (Tr., p. 201) A short time later, the decedent 
was found dead in a family trailer home parked a short distance 
from the house. (Tr., p. 201) 

Claimant indicated that decedent had smoked for sometime , 
but had quit about six months prior to his death. (Tr., pp . 
214-215) She further indicated that decedent had developed a 
pers i stent cough at least a year prior to his death , but other
wise appeared to be in good health. Claimant testified she 
witnessed several of decedent's coughing spells at home (Tr., p. 
201) and heard that decedent had experienced a coughing spell 
while at wor k the night befor e his death that brought him to his 
knees. It remains unclear whether decedent was coughing just 
prior to his death. (Tr., pp. 217-219) Claimant indicated that 
it was decedent's custom to isolate himself during coughing 
attacks. (Tr., p. 19) 

Claimant's son, Charles P. Shull, t es t ified that when he 
found his father dead in the trai l er on Hay 12, 1978, his father 
was holding a handkerchief in his hand that was moist with mucus. 
Hr. Shull stated that there was no indication that the decedent 
had been working in the trailer at t he time of his death. (Tr., 
pp. 179-180) 

Terry Curry testified that he worked with the decedent in 
the period prior to Hay 12, 1978. Curry s t ated that t he decedent 
had been a heavy smoker but that he began to cut down about six 
or seven months before his death. (Tr ., pp. 115-116) The 
witness also stated that the decedent had experienced coughing 
attacks for t wo to three years prior to Hay 12, 1978. (Tr., p. 
11 4) According to Curry, the decedent would e xperience a 
coughing attack when in small, enclosed areas where the air was 
filled with dust. (Tr., p. 10 4) 

R. C. Wooters, H.D., the Polk County Medical Examiner, was 
called to investigate the circumstances of the decedent ' s death 
on Hay 12, 1978. Dr. Wooters testified at the hearing and also 
by way of deposition . Dr. Wooters testified that he briefly 
inspected the body and the surrounding area. The doctor does 
not mention having found a hand kerchief at the scene nor finding 
any other indication of a violent coughing attack prior to death. 
Dr. Wooters remembered finding hand tools inside the trailer , 
but stated that he was not certain of this fact. (Wooters dep . , 
p. 37) 

Dr. Wooters subsequently orde red an autopsy by E. Q. Lacsina , 
H.D., a pathologist. Dr. Wooters stated that he did not partici
pate in the autopsy or further e xamine the decedent. (Tr., pp. 
92-93; Wooters dep., p. 39) Be further stated that he was not 
provided with any prior medical records of the decedent. 
(Wooters dep., p. 42) Dr. Wooters testified to Dr. Lacsina's 
findings: 

The autopsy was done at Northwest Hospital on the 
13th of Hay, beginning at 9:00 a.m., and the 
findings were as follows: Hypertensive card~o
vascular disease with cardiomegaly, which is 
enlargement of the heart, diffuse subarachnoid and 
interventricular hemorrhage. The other findings-
This was certainly the principal finding. 

The other findings included coronary athero
sclerosis or hardening of the arteries in the 
heart; pulmonary edema and congestion, severe, 
bilateral; pulmonary fibrosis; dense fibrous 
pleural adhesions; generalized acute passive 
congestion, moderate atherosclerosis of the aorta 
and main branches; cholelithiasis, which is simply 
gallstones; and another incidental notation was the 
surgical absence of the appendix. 

The probable cause of death was listed by Dr. 
Lacs1na as diffuse subarachnoid and interventric
ular fresh hemorrhage as a result of hypertensive 
cardiovascular disease. (Tr., p. 41) 

Dr. Wooters indicated fw•ther that Dr. Lascina's examination of 
the decedent's lungs failed to reveal the presence of asbestos 
bodies. (Wooters dep., p. 56) 

Approximately one year after her husband's death, claimant 
wrote the following to Dr. Wooters: 

Enclosed you will find copies of two letters. One 
is the one I wrote to Dr. Selikoff of The Mount 
Sinai Medical Center in which I asked if he believed 
pulmonary asbestosis was a contributory factor in 
my husband's death. Bis reply is stated in the 
second letter. Thus my reason for writing this 
letter 

At the time of my husband's death I requested an 
autopsy be performed. I was told I would receive a 
copy of the autopsy report but to date have never 
received such. 

As stated in the enclosed letter, I may be eligible 
for a pension if there is evidence that pulmonary 
asbestosis was a factor In my husband's death. Hy 
husband did have severe coughing spells. (The 
evening before his death I was told he had one so 
severe as to bring him to his knees.) I believe 
these coughing spells were caused from asbestos 
fibers in his lungs, thus the cerbral (sic) hemorrhage, 
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Please send me a copy of the autopsy report and 
please state that if in your opinion pulmonary 
asbestosis played a part in my husband's death. 
(Def. ex. Bl 

or. Wooters replied by way of a letter dated May 23, 1979 in 
which he wro t e: 

I have reviewed the autopsy report submitted by£. Q. 
Lacsina, H. D. , Pathologist, and a member of my 
staff. I have also read the findings of or. Selikoff 
of the Mount Sinai Medical Center and also noted 
the description you gave regarding the severity of 
your husband's cough. It is my opinion that 
pulmonary asbestosis, which was found conclusively 
in your husband's lungs, was a definite contributing 
factor to his death. 

Asbestosis is a common cause of chronic cough. 
Severe coughing can certainly precipitate cerebral 
hemorrhage in an individual with cerebral aterio
sclerosis (sic). 

or. Wooters indicated that he felt that a coughing attack 
was the likely precipitating event of the decedent's death given 
a history of prior attacks supplied by the claimant. (Wooters 
dep., pp. 79-80) Dr. Wooters further opined that the condition 
of asbestosis was the most likely cause of any coughing attacks 
that the decedent may have undergone. or. Wooters concluded 
that it was a violent coughing attack that caused decedent's 
fatal cerebral hemorrhage. (Tr., p. 8 4 ) Or. Wooters was not 
provided with a history of the decedent's smoking habits. 
(Wooters dep., p. 18) 

As to the li kely cause of the decedent's cerebral hemorrhage, 
Dr. Wooters testified: 

A. Yes. I feel that the actual cause of death, 
the immediate cause of death, which was cerebral 
vascular accident or stroke, very possibly was 
induced by coughing, which very likely was induced 
by the asbestosis. 

Q. Is it equally likely it could be induced by any 
other factor? 

• • • 
A. As I indicated, it's possible the man could 
have had a stroke without having had these other 
problems which certainly increased the likelihood 
or this having happened ln the monner that I've 
described. I can't say with certainty that this 
was the train of events. (Wooters dep., pp. 15-16) 

On cross-examination, Dr. Wooters' conclusions became 
somewhat more qualified: Or. Wooters was asked: 

Q. Possible, referring to a 50-50 chance or less 
and probable, referring to more than a 50-50 chance. 
When you use the words possible and probable, are 
you using them in those contexts? 

• • • 
A. Yes. Now let me think about my answer. I 
don't believe I'm in a position to say, in terms of 
proportions, 50-50 or better or less. With the 
scheme of things that I've presented here, it seems 
to me a very possible, entirely conceivable, 
entirely reasonable conclusion. 

To say that this is without a doubt the most 
likely or is, you know, certain, I would have 
difficulty, you know, saying whether it was. To 
narrow it down to probable or possible, I think, as 
far as my feelings are concerned, it's a very 
likely possibility that if a man coughed strenuously 
it could have caused the hemorrhage. (Wooters dep., 
pp. 50-51) 

On further cross-examination, Dr. Wooters was asked: 

Q. I just have a couple questions, Doctor. In 
order to sort of sum up what Hr. Hoffmann and the 
rest of them have been discussing with you today, 
is 1t a fair statement that in light of the many 
possible precipitating factors in a cerebral 
vascular accident, that you cannot state with 
medical certainty as to what caused the cerebral 
vascular accident in this case? 

A. Absolutely. 

o. There would be no objective way for you to be 
able to prove that at this point in time? 

A. That's correct. (Wooters dep., p. 57) 

or. Wooters testified that he had no special training in the 
field of pneumoconiosis which includes the condition of asbestosis 
(Tr., p. 77) and that his conclusion that asbestosis contributed 
to decedent's death was by implication. (Tr., p. 71) or. Wooters 
went on to state, however, that were it not for the decedent's 
preexisting hypertensive coronary problems, he would not have 
suffered the fatal stroke. (Tr., p. 82) Coughing alone would 
not have been sufficient to precipitate a cerebral hemorrhage 
according to Dr. Wooters. (Tr., p. 85) A cerebral vascular 
accident, or CVA, commonly occurs without an activity or precipi
tating event, Dr. Wooters testified. (Wooters dep., pp. 61-62) 
The doctor further indicated that given the decedent's preexisting 
coronary problems, the risk of stroke would be high and would 
not require a precipitating event. (Wooters dep., pp. 44, 46 ) 
Dr. Wooters characterized the decedent's coronary disease as 
•moderately severe.• (Tr., p. 91) 

Lung sections from the autopsy per f ormed on claimant's 
decedent were sent t o the Mount Sinai Medical Center in New Yor k 
at the direction o f the claimant . Irving J. Selikoff , H.O., who 
was involved in resea r ching pneumoconiosls in the insulation 
industry, ordered Y. Suzuki, H. D., of the Pathology unit to 
examine the lung sections. In a letter to claimant dated 
Februa r y 20, 1979, Dr. Selikoff reports the f indings of Dr. 
Suzuki. Be writes: 

There was definite evidence of pulmonary asbestosis, 
charact erized by parenchymal fibrosis and many 
asbestos bodies. 

Thus, the direct answer to your question is, yes, 
there was pulmonary asbestosis present. However, 
only your husband's medical attendant could evaluate 
whether or not it played a role in his death. (Cl. 
e x . 7) 

Apparently, a copy of or. Lascina ' s autopsy report was sent to 
Dr. Seli koff after the above letter was written. In another 
letter of November 22, 1978, Dr. Selikoff writes: •we have 
reviewed the autopsy findings in your husband's case. They 
entirely confirm what has been told you; that your husband died 
of a cerebral hemorrhage. • (Def. e x . A) 

Paul Prom, H.D., testified by way of deposition that he is a 
specialist in internal medicine and serves as the director of 
the cardiopulmonary section at Mercy Hospital. Be t estified 
that his practice involves the treatment of occupational diseases 
such as asbestosis. 

or. Prom testified as to relationship between coronary 
diseases and strokes: 

Q. Doctor, what is the relationship between 
hypertensive cardiovascular disease in such condi
tions as severe coronary atherosclerosis and a 
stroke or cardiovascular accident? 

• • • 
A. The term "hyptertensive (sic] cardiovascular 
disease• indicates that the basic problem has been 
hypertension: an elevation of blood pressure above 
normal for probably a considerable period of time. 
This pathognomonically then causes the cardiovascular 
system, the heart and blood vessels--and this 
basicaly means ar t erial levels, not venous levels-
to undergo disease process, hastened and caused by 
that hypertension. 

The terminology would connote that It's wide
spread throughout the entire heart and arterial 
system of the body. Functionally, it may be 
important only in certain areas. Por e xample, lt 
may be in the heart muscle itself straining against 
the high blood pressure and causing failure of the 
left side of the heart. It may be in the coronary 
vessels and cause hastening of an occlusion there, 
which would then lead to myocardial infarction, or 
what lay people would call a heart attack. 

It may mean it's happening within the blood 
vessels of the neck or brain, and that changes in 
blood flow come about because of this even to the 
point of occlusion of a blood vessel or rupture of 
a blood vessel or an embolic phenomenon from an 
irritative area within the heart muscle causing a 
clot to form and break loose to go to the brain or 
some other part of the body and cause ischemia at 
that point. That we call an embolus. 

But the entire term means hypertension was the 
basic cause, and whether or not that hypertension 
had a known cause or not is unimportant. There is 
hypertension there, and that then produced disease 
in the heart and arterial system of the body. 

If then a stroke comes about, it simply happens 
in the brain portion of the arterial system. (Prom 
dep., pp. 10-11) 

or. Prom indicated that he bad not examined the decedent's 
body, but had reviewed the autopsy findings, the reports of or. 
selikoff, and the testimony of Dr. Wooters. (Prom dep., pp. 
20-23) While Dr. Prom agreed with or. Wooters that the decedent 
died from a cerebral hemorrhage, or. Prom stated a coughing 
attack could not have been the precipitating event. Dr. Prom 
went into detail as to this conclusion: 

A. I do not believe there ls any connection 
between a person having a severe cough, no matter 
what magnitude, and a cerebral hemorrhage. 

Q. Now, Doctor, you have reviewed all the exhibits 
in this case; and in addition to talking generally, 
I am talking about this specific case. 

rs that your opinion with respect to this 
speci flc case? 

A. Yes, sir, it is. 

Q. Would you explain the reasons for that opinion, 
Doctor? 

A~ In general, 1f a person has a severe cough, a 
nu~ber of things happen because of that cough. 

Now, you can raise the pressure about the neck 
and subcutaneous tissues of your face. I have 
knovn people who have ~oughed hard -•ugh that 
their eyes get red and they have little blood 
flecks about their eyes, and this and that; but 
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when basically one has a cough, which is taking in 
a deep breath, closing t he glottis and epiglottis, 
contracting the muscles of the chest and the 
diaphragm, raising t he pressure t hen within the 
chest, a number of events have to physiologically 
come about. One is t hat during the time there is a 
cough, the diaphragm is in a spasm--or at least in 
a non-usable position as far as descending and 
ascending, which is its function. It's that ascent 
and descent of the diaphragm which helps suck in 
and bring along blood from the periphery of the 
body into the thoracic cage. So if that doesn't 
happen, the first thing is that there is no blood 
getting into the venous system, really, of the 
thoracic cage, which is a large reservoir or 
capacitance of the thorax. 

That blood in the venous system has to get into 
the heart--into the right side of the heart, go 
through the lungs, come back into the left side of 
the heart, and be pumped out into the periphery in 
order to ma ke room for the next flood of blood that 
comes in and to main t ain the cardiac output. 

The blood pressure of the body depends upon the 
amount of blood put out by the heart with each 
beat--and we will call that the cardiac output-
multiplied by the heart rate of the body, how fast 
it's going. Obviously the more blood it puts out 
per beat and the faster it is beating, the greater 
the blood pressure is going to be. 

Conversely, if either on~ of the parts of that 
product or equation goes down, the blood pressure 
goes down. 

It's the blood pressure which gives us profusion 
of body tissue; that is, the column of blood which 
is an organ system of the body is given a certain 
pressure by the pumping action of the heart. There 
is muscular tissue within the arterial system which 
helps milk the column of blood, or that organ 
system of blood, throughout the body; but its 
greatest impetus to flow comes from the force given 
to it by the heart. 

We call that force the vis a tergo. That's the 
vital force that ma kes it flow. Veins have no 
muscles in them; they simply can't even milk the 
blood along, so it's this force, or vis a tergo, 
that the blood has that pushes it on to the venous 
system back to the heart to be recirculated through
out the body. 

So if blood pressure then is what determines 
profusion of the body, if there is no blood pressure, 
if it develops, then the brain, which is a very 
vital part of the body, is not going to be profused 
with blood adequately, so that when one coughs, you 
are going to drop the pumping action of the heart, 
get less blood into the thorax, have less blood 
going out into the body, certainly have less blood 
going out to the brain with a lowered pressure. 

Another thing also happens at that time, in 
that certain reflexes are set up, depending upon 
the pressure inside the lung and the great vessel 
of the ches t and the nervous system and the pulmonary 
and cardiac systems of the spinal cord, and so 
forth, in which heart rate and coronary blood flow, 
and so forth, are regulated; and it all comes about 
from the fact that if the pressures go down and you 
need less blood, the heart rate begins to go down 
so that you don't get in t o trouble from an imbalance. 
As it goes down and pumps out less blood, also the 
blood pressure goes down and the profusion of the 
brain becomes less. 

Therefore, with all of these factors operating, 
the loss of the pumping action of the diaphragm, 
which is really what we call the Valsalva's maneuver, 
with the reflex changes to slow the heart rate, and 
so forth, there is less blood being put out of the 
heart to go to the brain, less profusion of the 
brain, and if we are talking about a cerebral 
hemorrhage, certainly less chance for a hemorrhage, 
because the blood vessel must rupture to give us a 
hemorrhage; that is, the blood has to come out from 
the vascular system, and it won't rupture through a 
normal vessel unless the pressure just expanded 
ter r ifically all at once to where it lost, you 
know, its mechanical advantage. 

If the blood pressure is diseased through 
atherosclerosis, it simply can't withstand as much 
pressure as before, so it ruptures when the pressure 
is up. It may do this naturally; just might 
rupture. This happened, I think, to President 
Roosevelt during World War II. Be just blew, you 
know. It can happen with many activities which 
raise blood pressure, but it certainly would be 
less likely to happen if the blood pressure dropped, 
and that's what should happen with coughing. 

o. Doctor, do you have an opinion within a reason
able degr~e of medical certainty as to whether a 
coughing spell one hour prior to the death of Mr. 
Shull from a cerebral hemorrhage would have any 
causal relationship with his death? 

A. Yes, I have an opinion. 

O. What is that opinion? 

A. I don't believe there could be any c,n~ection 

between a coughing spell, no matter what severity, 
one hour before his death and his death which was 
due to a cerebral hemorrhage, in any way. Not only 
do I think that because I think there is no relation
ship between coughing and a cerebral hemorrhage, 
but the time interval is so great that, you know, 
unless in some-- I mean it's just physiologically 
impossible. 

But ignoring that, If what happened an hour ago 
was taken care of 58 minutes ago, I think the body 
compensation would be that fast. There simply 
wouldn't be anything that would happen now and 60 
minutes later another event happen on account of 
that. I think that's impossible. (Prom dep., pp. 
24-29) 

On cross-examination by claimant's counsel, Dr. Prom continued 
to distinguish his conclusions from thos~ of Dr. Wooters. Dr. 
Prom testified: 

A. Bere, Mr. Shull is a man who is found dead 
lying on his back, maybe with handkerchief in his 
hand, and the handkerchief is wet with mucus. Mr. 
Shull had smoked for many years. Re had stopped 
smoking about six months before he died. Be was 
still having paroxysms of coughing toward the time 
of his death. Whether or not he had a paroxysm of 
coughing at the time of his death, or wi t hin an 
hour to an hour and a half of his death, is really 
not certain. 

"Asbestosis is a common cause of chronic cough." 
I object to that. I think asbestosis possibly can 
be a rather-- I will put it the other way around. 
Cough can be a possible symptom of asbestosis. 
Asbestosis is not very common if one really goes by 
the definition of what is asbestosis. I therefore 
take objection to that statement, "Asbestosis is a 
common cause of chronic cough." It should be the 
other way around, I think. A cough might be a 
symptom of asbestosis. 

Now, •severe coughing can precipitate cerebral 
hemorrhage." I take objection to that because, 
myself, in my own reasoning, nor in five other 
physicians whose opinion and whose reasoning 
physiologically and whose experience in smoke 
syndromes I would value, none felt that cough could 
precipitate a cerebral hemorrhage even in an 
individual with severe cerebral atherosclerosis. 

Now, if you want me to conjecture, here is a 
man who had an autopsy in 1978; in 1979 begins to 
get other information; says he reviews it; says 
that he has--now agrees that there is asbestosis, 
when the original autopsy did not in any way say 
that he had asbestosis, and now he says these other 
things. • • • 

So my statement then is, I don't how he got 
that because I don't agree with the second paragraph 
in the first place. (Prom dep., pp. 51-53) 

Despite the discovery of asbestos bodies by Dr. Suzuki, Dr. 
Prom considered the effects of cigarette smoking to explain the 
decedent's coughing attacks. The doctor detailed the different 
impacts that cigarette smoking and asbestos inhalation have on 
the lungs. Dr. From testified: 

A. Okay. Tobacco smoke would exert most of its 
problems in the peripheral, so to speak, portion of 
the lung; that is, in the trachea, the large 
bronchial tubes, the one going to the right and 
main stem bronchus, and a lot of the ramifications, 
the s econd, third, fourth and fifth generation 
branching off of these bronchial tubes, because the 
tobacco smoke is a fairly large particulate matter 
in compar ison with these tiny, tiny fibers of 
asbestos, and so they can't go far; they keep 
getting trapped, and they don't get out to the far 
confines of the lung. 

The small asbestos bodies are so small, they 
just waft on through, and they are often in such 
great concentration that the lung, the mucous 
blanket, and everything, couldn't filter them out 
or protect against the~, so they go out as far as 
they can; they lodge in the pleura and subpleural 
space. 

So the asbestos would be expected to be in the 
far confines of the lung, in the pleura and subpleural 
space, in the peribronchial area, around the 
respiratory lobule; and the tobacco smoke would be 
more in the trachea, the bronchi, the main stem 
bronchi, and the large branches. 

o. With that understanding, which Is most likely 
to produce a chronic cough? 

A. Tobacco smoke. That's where all the muscular 
fibers are that are going to be able to move 
material. Not all of the respiratory tract has 
muscle in it. (From dep., pp. 19-20) 

Dr. From stated further that the effects of long term cigarette 
smoking are such that once chronic coughing begins, even the 
cessation of smoking wouldn't alleviate the cough. (Prom dep., 
p. 16) Based on the above, Dr. Prom reinforced his previous 
testimony on cross-examination that smoking was the probable 
cause of the decedent's chronic cough. He testified: 

Q. Oh, you think-- You have never examined him, 
and you thtnk that smoking is a probability, 
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although you have never actually seen the man and 
you have never examined his remains? 

A. That is true, yes, sir. 

Q. Okay. Now, a person who has an asbestosis 
situation, is it a probability that they would 
develop a coughing situation, too? 

A. A possibility. 

Q. Is it a probability? 

A. No, sir, I think it's a possibility. 

Finally, or. From indicated that asbestosis frequently leads 
to cardiac and pulmonary disabilities. (From dep., p. 57) 
However, or. From declined to conclude that the decedent had 
asbestosis. Dr. Prom testified: 

I think that one other thing has to be taken 
into account here, and that's is (sic) what really 
is asbestosis? I think this is extremely important, 
and I don't think that Hr. Shull really, you know, 
academically could have been said to have asbestosis. 
Be had asbestos bodies in his lung. Re had pulmonary 
fibrosis; not a classical description by Selikoff, 
or the pathologist who did it there in Chicago, 
(sic) that it was peribronchiolar fibrosis, and at 
no time were we ever given a pulmonary function 
study. 

I don't think simply because you have got 
asbestos bodies in your lung, do you have asbestosis. 
To have that problem, you have to have a fibrogenic 
process in the interstitium of your lung which is 
interfering with gas exchange: and unless you prove 
that--or with ventilation at the minimum--you can't 
say you have got asbestosis. You can say that you 
have got asbestos or ferruginous bodies in your 
lung, and you can say you have got fibrosis, but 
you can't say without that that you have really got 
asbestosis, or really that you don't--you ruled out 
other kinds of causal pulmonary fibrosis, nor did 
we have an X-ray here which showed us the findings 
of asbestosis by X-ray. (Prom dep., pp. 47-48) 

APPLICABLE LAW 

An employee is entitled to compensation for any and all 
personal injuries which arise out of and in the course of the 
employment. Section 85.3(1). 

The injury must both arise out of and be in the course of 
the employment. Crowe v. DeSoto Consol. Scb. Dist., 246 Iowa 
402, 68 N.W.2d 63 (l955) and cases cited at pp. 405- 406 of the 
Iowa Report. See also Sister Har Benedict v. St. Har 's Cor ., 
255 Iowa 847, 124 N.W.2 5 ( 3) and Hansen v. State o Iowa, 
249 Iowa 1147, 91 N.W.2d 555 

The words •out of" refer to the cause or source of the 
injury. Crowe, 246 Iowa 402, 68 N.W.2d 63. 

Iowa Code section BSA.) states in part: "All employees as 
defined by the workers' compensation law of Iowa employed in any 
business or industrial process hereinafter designated and 
described and who in the course of their employment are exposed 
to an occupational disease as herein defined are subject to the 
provisions of this chapter. • Iowa Code section 85A.8, defines 
occupational disease: 

Occupational diseases shall be only those diseases 
which arise out of and in the course of the employee's 
employment. Such diseases shall bave a direct 
causal connection with the employment and must have 
followed as a natural incident thereto from injurious 
exposure occasioned by the nature of the employment. 
Such disease must be incidental to the character of 
the business, occupation or process in which the 
employee was employed and not independent of the 
employment. Such disease need not have been 
foreseen or expected but after its contraction it 
must appear to have had its origin in a risk 
connected with the employment and to have resulted 
from that source as an incident and rational 
cons~quence. A disease which follows from a hazard 
to which an employee has or would have been equally 
exposed outside of said occupation is not compens
able as an occupational disease. 

Iowa Code section 85.61(5): 

s. The words "injury• or "personal injury• 
shall be construed as follows: 

a. They shall include death resulting from 
personal injury. 

b. They shall not include a dis~ase unless it 
shall result from the inJury and they shall not 
include an occupational disease as defined in 
section BSA.8. 

Iowa Code section 85A.13 states in part: 

l. Pneuaoconios1s defined. Whenever used in 
this chapter, "pneumoconiosls• shall ■ean the 
characteristic fibrotic condition of the lungs 
caused by the inhalation of dust particles. 

2. Presua~t1ons. In the absence of conclusive 
evidence inavor of the clai■, disability or death 
from pneu:r,0conios1s shall~ presumed not to~ due 
to the nature of any occupation wi thin the provisions 
of this chapter unless during the ten years i..,.ediately 

preceding the disablement of the employee who has 
been exposed to the inhalation of dust particles 
over a period of not less t han five years, t wo 
years of which shall have been in employment in 
this state. 

Iowa Code section 85A,8 states that an occupational disease 
must "arise out of and in the course of employment, • a phrase 
exactly the same as that used in chapter 85. 

In order to receive compensation for an injury, an employee 
must establish that the injury arose out of and in the course of 
employment. Crowe, 246 Iowa 402, 68 N.W.2d 63, Both conditions 
must exist. rd. at 405. The words • arising out of" suggest a 
causal relationship between the employment and t he injury. Id. 
at 406. 

An injury •arises out of• the employment when a causal 
connection between the conditions under which the work was 
performed and the resulting injury is established, i.e., it must 
be determined whether the injury followed as a natural incident 
of the wor k . Musselman v. Central Telephone Co., 261 Iowa 352, 
154 N.W.2d 128 

The supreme court of Iowa in Almquist v. Shenandoah Nurseries, 
218 Iowa 724, 254 N.W. 35 (1934) at 731-32, , discussed the 
definition of personal injury in workers' compensation cases as 
follows: 

While a personal injury does not include an occupa
tional disease under the workmen's Compensation 
Act, yet an injury to the health may be a personal 
injury. (Citations ommitted. J Likewise a personal 
injury includes a disease resulting from an injury • 
The result of changes in the human body incident to 
the general processes of nature do not amount to a 
personal injury. This must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work. Such 
result of those natural changes does not constitute 
a personal injury even though the same brings about 
impairment of health or the total or partial 
incapacity of the functions of the human body. 

• • • 
A personal injury, contemplated by the Workmen's 
Compensation Law, obviously means an injury to the 
body, the impairment of health, or a disease, not 
excluded by the act, which comes about, not through 
the natural building up and tearing down of the 
human body. but becau$e of a traumatic or other 
hurt or damage to the health or body of an employee. 
(Citations omitted.) The injury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a part or all of the body. 

• • 

Expert medical evidence must be considered with all other 
evidence introduced bearing on the causal connection. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1956). The opinion of experts need not be couched in definite, 
positive or unequivocal language. Sondag v. Perris Hardware, 
220 N.W.2d 903 (Iowa 1974). However, the expert opinion ■ay be 
accepted or rejected, in whole or in part, by the trier of fact. 
Id. at 907. Further, the weight to be given to such an opinion 
Ts for the finder of fact, and that may be affected by the 
completeness of the premise given the expert and other surrounding 
circumstances. Bodish v. Fischer Inc., 257 Iowa 516, 133 N.W.2d 
867 (1965). See also Musselman, 261 Iowa 352, 154 N.W. 2d 128. 

Iowa Code section BSA.7(4) states: 

Where such occupational disease is aggravated by 
any other disease or infirmity not of itself 
compensable, or where disability or death results 
from any other cause not of itself compensable but 
is aggravated, prolonged or accelerated by such an 
occupational disease, and disability results such 
as to be compensable under the provisions of this 
chapter, the compensation payable shall be reduced 
and limited to such proportion only of the compensa
tion that would be payable if the occupational 
disease was the sole cause of the disability or 
death, as such occupational disease bears to all 
the causes of such disability or death. Such 
reduction or limitation in compensation shall be 
effected by reducing either the number of veekly 
payments or the amount of such payment• as the 
industrial commissioner may determine is for the 
best interests of the claimant or clai■ants. 

Iowa Code section 8SA.10 states: 

Where compensation la payable for an occupational 
disease, the employer in whose employment the 
e■ployee vas last injuriously exposed to the 
hazards of sucb disease, shall be liable therefor. 
The notice of injury and claim for compensation as 
hereinafter required shall be given and made to 
such employer, provided, that in case of pneumoconioaia, 
the only employer liable shall bP the last employer 
in whose e■ployment the e■ployee was last injuriously 
exposed to the hazards of the disease during a 
period of not less than sixty days. 

The provisions of this section allov a claiaant to eho# that 
a hazardous e■ployaent condition which at so~~ time caused bis 
disease existed to the extent necessary t~J>O&Bibly cauae the 
disease at his last ~•ploye('s place of eEploywent. Once the 
clai■ant haa prov~n that he baa a diaeaae caused by the hazard• 
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of hle occupation, a narrow presumption of causation by a 
particular period of employment is, ln effect, created by 
section 8SA.10 to aid claimant's ln meeting their burden of 
proof. Section SSA.IO must be read in consort with section SSA.13(2). 
See HcS~adden v. Blq Ben Coal Co., 288 N.W.2d 181, 188, 189 
(Iowa 1 80). 

Iowa Industrial COll!lDissloner Rule 500-4.31 provides: 

Com letion of contested case record. When notice 
o ass gnment of hear ng is rece ved by the parties 
or attorneys of record at least sixty days prior to 
the date of hearing, no evidence shall be taken 
after the thirtieth day following the hearing. 
Each party shall indicate by written statement 
filed at the hearing the dates of taking of any 
depositions or other evidence to be taken within 
the thirty days following the hearing. In no event 
shall any examination or evaluation for evidential 
purposes in a contested case proceeding be permitted 
following a hearing, except upon presentation of a 
sworn statement by counsel or party, if not represented, 
that due diligence was exercised to arrange for the 
examination or evaluation and that due to circumstances 
beyond the control of the party seeking to obtain 
the evaluation or examination, the evaluation or 
examination could not be obtained by the date of 
the hearing. such a sworn statement shall include 
a full explanation of the facts on which required 
grounds are based. 

In Mcspadden, 288 N.W.2d 18i, the court discussed conflicts 
between the Iowa Industrial Commissioner Rules and the Iowa 
Rules of Civil Procedure. The court stated: 

The fact that section 4.31 conflicts with Iowa 
R.Civ.P. 14◄ (c) is of no consequence. Section 
17A.14(1) of The Code indicates that rules of 
evidence governing jury trials do not necessarily 
apply to contested case proceedings before administra
tive agencies. Furthermore, as previously indicated, 
both sections 86.1812) and 17A.14(1) endorse the 
admission of depositions in proceedings of this 
kind, with none of the limitations given in Iowa R.Civ.P. 
l ◄◄ (c). We can but conclude from these statutory 
provisions that the legislature intended that rule 
l44(c) should have no application here. See also 
SOO I.A.C. S ◄ .JS ("The rules of civil procedure 
shall govern the contested case proceedings before 
the Industrial commissioner unless the provisions 
are ln conflict with these rules and chapters BS, 
BSA, 86, 87 and 17A, or obviously inapplicable to 
tht industrial commissioner.• (Emphasis added.)). 

ANALYSIS 

The issues in this case remaln quite complex. This portion 
of the appeal decision will be divided according to the stated 
issues on appeal ao as to facilitate and clarify the analysis. 

J 

DID TH£ HEARING DEPUTY ERR IN RECEIVING A POST HEARING MEDICAL 
DEPOSITION? 

The defendants ln this matter sent notice of their intention 
to depose Or. From on October 28, 1981: the first such notice 
filed on October S, 1981. The deputy's order of August 11, 1981 
had set down a hearing date of November 16, 1981. Claimant's 
attorney did not appear for the deposition but requested that it 
be reacheduleJ. Accordingly, defendants set another date of 
December 9, 1981 for Or. From's deposition: the earliest possible 
date according to the defendants. Because the deposition was 
now scheduled for after the hearing date, the defendants applied 
for an extension of time, filed October 29, 1981. On November 
2, 1981, claimant's attorney resisted defendants' application 
asserting Ignorance of the original October 28, 1981 deposition 
date because •formal• notice had not been served upon him. On 
November S, 1981, all defendants filed a motion for continuance 
until after the December 9, 1981 deposition. The motion for 
extension of tl■e had not yet been ruled upon at that time. On 
November q, 1981, claimant's attorney filed a resistance •stren
uously• objecting to any continuance. In the deputy's ruling of 
November 10, 1981 a continuance was denied upon the qranting of 
an extenaion of time to take the post-hearing deposition of or. 
Fro■• At hearing on November 16, 1981, claimant's attorney 
ackno~ledged notice of the December 9, 1981 deposition date 
without complaint . At the deposition of December 9, 1981, 
claimant's attorney objected to depoaing Dr. Fro■ because the 
deposition did not preceed the hearing, cit1n9 Iowa R.Civ.P, 191. 
In a lengthy post-hearing brief filed December JI, 1981, claimant 
atatea in part: 

Further, Or. From'a testimony le not ad■iaaable 
In these proceedings, in that by rule the testimony 
of aedlcal experts after a trial may be introduced 
only through Rule 500-4.18. But that rule la not 
ap~llcable becauae Rule 500- ◄:TI iTiovi"examination 
au sequent to the hearing only to the party aqalnat 
who■ a report m&y be used . Report• of Cr. From 
were not ~resented at the hearing by Claimant. 
Pule 500- .iB does not allow a party to examine 
their~ witnese subsequent to the hearing, Due 
proceaa or1a~ under the 14th Amend ent of the U. S. 
Constitution would again be violated if this atate 
agency ~ould allov such tactic• on the part of the 
0.-fcndante and consider the belat~d Fro■ d~poaition 
for any purpose. 

Sac Io~• Code ■ection 86.18. The deputy's proposed arbitration 
declalon filed Karch 9, 1~82 ~llowed the inclusion ot Dr. Fro■'e 
depoaition into the record thus ~verrullng clata.ant's request 
for aanctlona purauant to Io~• lnd~atriel CoJU1!esioner Rule 
S00- 4. 36. 

Claimant's attorney misreads Rule 500-4.31, applicable on 
November 16, 1981. Where the hearing ls set in advance of 60 
days or more, a deposition may be taken up to JO days after 
hearing provided that notice of the post-hearing deposition is 
made. Such is the case here. The second part of Rule S00-4.Jl 
requires a sworn statement only for the admission of evidence 
based on a post-hearing examination. Dr. Prom was not required 
to examine the decedent, no such sworn statement was required 
here. Defendants have properly complied with Rule S00-4.31. 
Nor does Rule 500-4.18 bar Or. From's testimony. Rule S00-4.18 
is intended to give parties an opportunity to respond to narra
tive reports. Here, Or. From was deposed with claimant's 
attorney present for cross-examination. The deputy properly 
allowed the inclusion of Or. Prom's testimony. 

Moreover, the fact that Rule S00-4.Jl conflicts with Iowa 
R.Civ.P. 191 is of no consequence. See Iowa Industrial Commis
sioner Rule 500-4.34, Iowa Code section 17A.l4, Mcspadden, 288 
N.W.2d at 196. 

II 

010 THEREARlNG DEPUTY £RR IN NOT RAVING STRIKEN TH£ TRIAL BRIEF 
OP DEFENDANTS IOWA ASBESTOS ANO WESTERN CASUALTY PILED JANUARY 
21, 19827 

At hearing on November 17, 1981, the deputy ordered that all 
parties submit post-hearing briefs by December 31, 1981. 
Defendants Iowa Asbestos and Western Casualty filed their brief 
on January 21, 1981. Claimant's attorney wrote to the deputy on 
January 25, 1981 demanding that this brief be striken. No 
formal motion was made. On July 13, 1982, claimant filed an 
affidavit stating in part: 

I, Alette E. Shull, being first duly sworn on oath, 
do make this Affidavit pursuant to Sl7A.17(4), 
asserting personal bias in the making of the 
proposed or final decision in this case, stating 
that the Deputy allowed ex parte coR1111unication 
subject to S17A.17 without notice and opportunity 
for me or my counsel to participate, same being the 
Defendants' Brief filed under date of January 21, 
1982, designated "Reply• brief. That same was not 
striken despite timely Motion filed by my counsel, 
but was relied upon in issuing the decision, 
despite the fact that the Deputy's post trial Order 
of 11-17-81 required that all brelfs (s1cJ be filed 
by 12-Jl-81, and that the brief filed on my behalf 
was couched in such terms, the usual reply brief 
for a proponent of a cause not being allowed. 
Because I was not allowed the usual reply brief, It 
is indeed unusual that the Commission (sic) would 
allow a reply brief by the other side. Further, It 
is all the more unusual for .the Deputy to rule as 
he did, denying me benefits, in a case in which the 
official Polk County Medical Examiner, an unbiased 
public official, has found that the death was due 
to work related causes. 

Claimant does not object to any other brief. 

In his proposed decision of March 9, 1982, the deputy stated 
that he regarded the case fully submitted on January 7, 1982 
even though there were briefs submitted after that date. Thus, 
the deputy indicates that any brief filed after January 7, 1982 
was not considered when the decision was wri tten. Because the 
brief of Iowa Asbestos was not considered by the deputy in 
making his findings of fact and conclusions of law, claimant has 
suffered no prejudice warranting reversal nor has claimant been 
denied any due process rights. 

III 

WHETHER THE SUBJECT HATTER OP THIS ACTION FALLS WITHIN THE 
INTENT OP TB£ WORKERS' COMPENSATION ACT, CHAPTER 85, COO£ OP 
IOWA, OR TH£ OCCUPATIONAL DISEASE LAW, CHAPTER SSA, COD£ OP IOWA. 

In an original petition filed June 28, 1979, claimant 
alleges that the inhalation of asbestos was a contributing 
factor In the decedent's death. Claimant does not allege that 
decedent sustained an injury which brought about the asbestosis 
nor does claimant allege any other injury arising out of and in 
the course of the decedent's employment. Rather, the Pssence of 
claimant's action is that the decedent inhaled asbestos which 
damaged hie pulmonary and coronary systems; this damage to the 
pulmonary system in turn caused claimant to undergo a violent 
coughing attack which in turn resulted In a fatal cerebral 
hemorrhage. 

Iowa Code section 65.6l(S)(b), provides that an "injury• for 
purposes of Chapter 85 does not include a disease unless the 
diseas~ resulted from an Injury. PurthPr section 8S.6l(S)(b) 
excludes a disease from constituting an "injury• if It is an 
occupational disease as defined by Iowa Code section 8SA.8. 

Section 85A.1J defines •pneumoconlosls• as the fibrotic 
condition of the lungs caused by the inhalation of dust particles 
thus characteri1ing the condition as an occupational disease. 
Clai■ant'e petition asserts that decedent's death was contributed 
to by the inhalation of asbestos particles. 

Oespit~ the above, claimant aaaerts that the district court 
ruling of July l, 1981 la dispositive of this Issue. At pag~ 
five of the court's ruling, the court states in part: 

Ther~fore, lf in fact the condition resulting in 
the accident occurred before the 1977 aRendment but 
was not discovered until afterwards, If such 
disputed fact la the case, then there could be 
recovery fro■ such earlier employer• If the disputed 
fact■ herein show the conditions leading to such 
injury. Again, auch disputed factual ~attera are 
not aubject to proper deteralnatlon by a Motion for 
su,...ary Judgaent. 
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Claimant zeros in upon the word •accident• to creatively assert 
t hat the court found the case should be properly determined only 
under the Wor ke r s' Compensation Ac t . Such is not the case. 
Rather, the court states at pages three and four: 

The Court notes that the Petitioner claims that 
the injury could have been that as defined in SBS.61(5), 
the Code. Without passing on such, it is observed 
that death is included in the definition of injury 
per SBS.61(5). Disease and occupational disease 
are e xc l uded. But injury caused by disease from 
the employment, as here, is not e xcluded. Adequate 
consideration has not been g'Iven as to whether it 
is a Chapter 85 injury by statutory definition, and 
it is inappropriate to dispose of such issue by 
Summary Judgment precluding Chapter 85 considera-
tion. The ruling below and of this ?:ourt earler 
did not address itself precisely to such issue, and 
Summary Judgment is not the proper mode to do so 
under the record appearing herein. 

Cl aimant ' s brief also cites Jacques v. Farmers Lumber & 
Supply, 47 N.W.2d 236 (Iowa 1951) and Mcspadden, 288 N.W.2d 181, 
for the proposition that injury is not limited solely to •accident• . 
But the concepts of injury and occupational disease cannot be 
used interchangeably. ~- at 190. 

Apparently, claimant ' s primary difficulty in having this 
matter judged under The Occupational Disease La w lies in the 
limitations of Iowa Code section BSA.13. Clearly, the amount of 
compensation due to the claimant if an award were found under 
section 85A.13(3) does not equal that which would be due if an 
award were founded upon Chapter 85 of The Code. Claimant argues 
that the distinguishing provisions of BSA.13 are obsolete and 
violative of equal protection. 

This agency Is unable to substitute its will for that of t he 
legislature, and has long stated that questions of constitution
ality do not properly lie here. Legislative acts are presumed 
to be constitutional until they are held otherwise. 

Given the above, the deputy was correct in finding that the 
provisions of The Occupational Disease Law applied to this 
action rather than the provls1ons of the Workers' Compensation 
Act. Claimant has always asserted that asbestos inhalation 
contributed to the decedent's otherwise non-work related death. 
The fibcotic condition of the decedent's lungs caused by asbestos 
inhalation is the corner stone of this action. Pulmonary 
fibrosis is the whole focus of Iowa Code section BSA.13. 

However, whether the subject matter of this action properly 
lies under The Occupational Disease La w or t he Wor kers' Compensa
tion Ace ls ultimacely of no consequence. As ~ ill be seen 
below, claimant is unable to causally relate the decedent's 
death with either an employment induced disease or injury. 

IV 

WRETRER CLAIMANT'S DECEDENT DIED AS A RESOLT OF A DISEASE OR 
INJURY ARISING OUT OP ANO IN THE COURSE OF BIS EMPLOYMENT. 

In division III of his decision, having found the issues of 
notice and statute of limitations in the claimant's favor, the 
deputy went on to find that greater weight was due to the 
opinions of or. From and that the decedent ' s death did not arise 
out of his employment. Whether or not claimant's decedent 
suffered from asbestosis as a result of this employment is not 
the ultimate issue before us. Rather, claimant has the burden 
of proving that the disease of asbestosis contributed to decedent's 
death. 

Again, the essence of claimant's action is that decedent 
Inhaled asbestos which damaged his pulmonary and coronary 
systems; this damage to the pulmonary system in turn caused 
claimant to undergo a violent coughing attack which in turn 
resulted in a fatal cerebral hemorrhage. The evidence, however, 
does not establish the foregoing sequence of events. 

It is not wholly clear that claimant's decedent suffered 
from asbestosis. Neither Dr. Wooters nor Dr. Lacsina found any 
asbestos fibers. Dr. Wooters' conclusion that the decedent 
suffered from asbestosis hinges upon Dr. Suzuki's finding~ of 
asbestos fibers. While or. Selikoff states that there was 
evidence of pulmonary asbestosis, he declines to state whether 
or not it played a part in d~cedent's death. As Dr. Prom points 
out, there were no other tests to confirm whether the presence 
of asbestos fibers constituted the condition of asbestosis. 

But even if it is assumed that the decedent did suffer from 
asbestosis, claimant's evidence fails to prove that asbestos 
contributed to the decedent's death. Dr. Wooters testified that 
the decedent had severe cardiovascular disease, a greatly 
enlarged heart and hardening of the major heart arteries in 
addition to pulmonary fibrosis. It was De. Wooters' conclusion 
that the major cause of decedent's death was a cerebral hemorrhage. 
Be opined that asbestosis contributed to decedent's fatal 
cerebral hemorrhage only after he was supplied with a history of 
coughing attacks by the claimant and with evidence of asbestos 
fibers from or. Selikoff. Even given this, Dr. Wooters repeatedly 
refused to go farther than to say that it was a possibility that 
coughing attacks caused by asbestos could result in a cerebral 
vascular accident or cerebral hemorrhage. 

It is undisputed that asbestosis, if present, may cause 
coughing. Therefore, the assertion that a cerebral hemorrhage 
may be precipitated by a coughing attack is pivotal. While Dr. 
Wooters opined that it was possible that a coughing attack could 
precipitate a stroke, Dr. Prom was unequivocal in testifying 
that such a scenario was physiologically impossible. Dr. 
Wooters admits that he cannot state with medical certainty what 
caused claimant's fatal cerebral hemorrhage and gives no explana
tion for his conclusion that a coughing attack might precipitate 
a stroke. On the other hand, Dr. From gives a detailed expla,a
tion of the interrelationship of the pulmonary and cardio 
vascular systems such that violent coughing attack could not 

precipitate a cerebral hemorrhage. Claimant ' s objection to Or. 
From's deposition appears to be based upon the substant ial 
weight of his testimony compared to t hat of Dr. Wooter s. 

Cla1mant ma kes much over the f act tha t Dr . Wooters is the 
Polk County Medical Examiner. The credibility of Dr. Wooter s 
cannot be doubted. However, even Dr. Woot ers qua lifies his own 
testimony in admitting that be has no special t raining or 
experience in the f i eld of pneumoconiosis. Mo reover , Dr. 
Wooters' only e xamina tion of the decedent was the limi t ed 
inspection of Hay 12, 1978. Dr. Wooters d1d not perform the 
autopsy upon the decedent. Bis opinions are based upon the 
findings of Ors. Lacsina, Suzuki, and Seli koff as well as the 
history provided by the claimant. 

On the other hand, Dr. Prom is a special ist in internal 
medicine with cons iderable experience in the field of pneumoconios i s 
Bis op1nions are founded upon the claimant's history of the 
decedent's coughing attacks, the findings of ors. Lacsina, 
Selikoff and Suzu ki as well as the autopsy report and testimony 
of or . Wooters. The testimony of Dr. Wooters does not preponderate 
for the claimant In the face of Or. Pr om's detailed and unequivocal 
testimony. 

While the cla imant characterizes or. From's testimony as 
speculative, the testimony of Or . Wooters is founded upon 
possibility and second hand information that does not meet her 
burden of proof. In this case, we have an individual who is 
found dead after allegedly suffering an unwitnessed coughing 
attack . The decedent had severe cardiovascular difficulties 
complicated by pu l monary fibrosis impliedly caused by asbestos 
inhalation and smoking. We do not ~now the cause of the decedent's 
coronary problems. Both Ors. Prom and Wooters indicated tbat an 
individual with coronary problems to the degree of the decedent's 
would be candidates fo r stroke without any precipitating event 
at all. Given the testimony of Dr. Fr om that a violent coughing 
a t tack could no t precipitate a cerebral hemorrhage and decedent's 
preex isting health problems this agency cannot assume that not 
only did decedent e xperience a violent coughing attack because 
of asbes t osis, but that he would not have died were 1t not for 
the asbestosis. While the law is to be interpret ed l iberally, 
it is this agency's experience that speculation and conjecture 
does not meet a claimant's bu rden of proof on the facts. 

It is therefore concluded that whether claimant's action is 
to lie under The Occupational Disease La w or the Workers' 
Compensation Act, claimant has failed to meet her bu r den that 
the decedent's death arose out of his employment. Give n the 
above, it is unnecessary to further determine where liability 
would properly lie among the defendants in the event of an award. 

FINDINGS OF FACT 

1. That claimant's decedent was employed as an insul ator by 
de f endant L , L Insulation on Hay 12, 1978 and had been similarly 
employed by each of the defendant employers for various periods 
of t ime. 

2. That in his employment, claimant ' s decedent had been 
e xposed to asbestos for at least ten years. 

J. That claimant's decedent had smoked for somet ime, but 
had be9un to quit six months pr i or to h i s death. 

4 . That claimant's decedent suffered periodic coughing 
attacks. 

s. That claimant's decedent died on Hay 12, 1978 t he result 
of hypertensive cardiovascular disease. 

6. That activities jus t prior and during his fatal cerebral 
hemorrhage wece unwi t nessed. 

7. That claimant ' s decedent had the preex ist1ng conditions 
of hypertensive cardiovascular disease, enlargement of the 
heart, coronary athrosclerosis, pulmonary edema and congestion, 
and pulmonary fibrosis. 

8. That a violent coughing attack did not precipitate 
decedent's cerebral hemorrhage. 

9. That given t he preex isting coronary problems of cla imant's 
decedent, no precipitating event would be necessary t o bring 
about a cerebral hemorrhage. 

10. That decedent's death was not caused, contributed to, 
or prec1pitated by the inhalation of asbestos. 

CONCLUSIONS OF LAW 

That the subject matter of this action lies under The 
Occupational Disease Law, Chapter BSA, Code of Iowa. 

That the claimant has failed in her burden to prove that 
decedent's death arose out of his employment as contemplated by 
either The Occupational Disease Law or the Wor kers' Compensation 
Act. 

That the hearing deputy properly admitted the evidentiacy 
deposition of Paul From, H.D. 

That the hearing deputy did not improperly consider the 
brief of defendants Iowa Asbestos and Western Casualty filed 
January 21, 1982 to the prejudice of the claimant. 

WHEREFORE, the findings of fact and conclusions of law of 
the deputy's proposed decision of March 9, 1982 are proper. 

TBEREPORE, it la ordered that claimant take nothing from 
these proceedings. 

Costs of these proceedings are to'te divided equally a■ong 
the defendants. 
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Signed a nd filed this 9th day of September, 1982. 

Appealed t o District Court; 
Pending ROBERT C. LANDESS 

I NDUSTRIAL COMM ISSIONER 

BE FORE TH E IOWA I NDUSTRIAL COMMISSIONER 

WI LLIAM SI GLI N, 

Claimant, 

vs. 

JOHN DEERE COMPONENT: 
WORKS, 

Employer, 
Self-Insured, 
Def e ndant. 

Pile No. 646916 

APPE A L 

D E C I S I O N 

By order of the industrial commissioner filed November 30, 
1982 the undersigned de puty industrial commissioner has been 
appointed under the p rovisions of S86.3, Code of Iowa, to issue 
the fina l agency decision on a ppeal in this matter. Defendant 
appea ls fr om an adver se review-reopening decision. 

On the appeal t he r ecord consists of the tra nscript; joint 
e xhibits l through 11 and claimant's e xhibit 12; and the depo
sitions of James Cafaro, M.D., ; and Donald C. Zavala, M.D., all 
of which evidence was consider ed in reaching this final agency 
decision. 

The resu l t of this final agency decision will be t he same as 
t hat reached by t he hearing deputy, although there will be some 
changes i n the findi ngs of fact. 

SUMMARY 

Claimant, a man of 41 at t he time of the hearing, was 
injur ed in a n industrial acciden t at John Deere Component Wor ks 
in Waterloo on July 7, 1980 , when he fell and somehow lay for 
one to four minutes with his head in quenching oil. Prom this 
episode, he suf fered a case of aspira t ion pneumonia and subse
quent permanent lung damage due to his lungs' inability to make 
the pr oper transfers of carbon diox ide and oxygen. 

ISSUES 

The hea ring deputy awarded 60 \ permanent partial disability 
t o the body as a whole for industrial purposes. Defendant 
states the issues on appeal: ( 1 ) Whether the claimant's current 
dr ug abuse activity may be causally connected to the claimapt's 
injury; (2) Whether the claimant is unemployable outside of 
de fendant's organi zation; and (3) Whether t he claimant has 
sus t ained a sixty (60 \ ) percent industrial disability of the 
body as a whole . 

APPLICABLE LAW 

Claimant's disability is industrial, reduction of earning 
capacity, and not mere functional impairment. Such disability 
includes considerations of functional impairment , age, education, 
qualifications, e xperience and his inabili t y because of the 
injury to engage in employment for which he is fitted. Olson v. 
Good~edr Services Stores, 255 Iowa 1112, 125 N. W.2d 251 (l963); 
Hartin v. Skelly 011 Co., 252 Iowa 128, 106 N.W.2d 95 (1960). 
See also Blacksmith v. All-American, Inc., 290 N. W.2d 348 (Iowa 
1980) and HcSpadden v. Big Ben Coal Co., 288 N. W.2d 181 (Iowa 
1980). 

ANALYSIS 

Although defendant must prevail on the first t wo issues 
r aised on appeal, the claimant's disability is severe and will 
not be lowered from the proposed agency decision by the hearing 
depu t y. 

Wi t h respect t o the question of claimant's problems with 
alcohol, there is evidence on the record of episodes of heavy 
drinking prior to the injury. (Joint exhibit 3) Also, claimant 
concedes t hat no doctor has ever connected his drinking episodes 
a fter the injury to the accident. (Trans., p. 55) 

Even t hough claimant ' s increased drinking is not connected 
to the injury, there was no showing in the record that this 
drink ing lowers his ability to work. Therefore, the drinking is 
seen as a neutral fact that does not affect t he compensation 
~atter one way or another. 

The second issue, whether c l aimant is unemployable outside 
of defendant's organization, is, of course, a part of the who l e 
question of industrial disability. However, since it is separated 
as a single issue, it c a n be discussed , briefly, for its own 
sake. The hearing deputy found that claimant was in fact 
unemployable outside the defendant ' s organizati on. Such a 
finding is speculat i ve in that cla ima n t is ambulatory and not 1n 
intractable pain. Further, there i s no evidence in the recor d 
that claimant has even looked for work at other places. 

The main question, of course, is the e xtent of claimant ' s 
industrial disability. This disabi l ity is founded upon his 
permanent impairment which is a loss of lung capacity. Claimant, 
a high school graduate , has worked as an automobile mechanic, as 
an automobile salesman a nd sales supervisor and service station 
owner-manager. In 1973 he began to work for John Deere as a 
mechanic which involved repairing foundry equipment. Be continued 
to work in t he foundry as a mechanic until his injury. 

According to Dr. Zavala, a full professor in the Department 
of Internal Medicine at t he University of Iowa, and a qualified 
specialist in internal medicine and pulmonary disease, c l aimant's 
permanent impairment is caused by the lessening of his lungs' 
diffusing capacity, which is the ability of oxygen and carbon 
dioxide to be exchanged in the breathing cycle. (Dep. , p. 15 et 
seq . ) (Although defendant's issue is not phrased in terms of a 
causal relationship question the cause of claimant ' s problem is 
the injury , as is established by the test i mony of Dr. Zava la. 
(dep. , p. 23)) Further, there has been a deterioration of 
claimant ' s condition, although Dr. Zavala could not predict the 
course of claimant's future. (Zavala, p . 29) Claimant's impairment 
of 50 to 60 \ will not improve (Zavala, p. 29- 30) 

Dr. Zavala ' s opinion is epitomized in one very revealing 
answer: "No. Let me say this: · this case is unusual. We have 
no particular standards by which we can measure in t erms of 
disability. But I for one would not give one-million dollars to 
have his condition in cold-hard cash. I would turn it down in a 
minute. • (Zavala, p. 36) From Dr. Zavala's testimony, one can 
assume that claimant has a very serious lung condition which 
will not get any better. 

The testimony of James Cafaro, M.D., who 1s certified in 
internal medicine and pulmonary medicine, is less conclusive as 
to disability. Dr. Cafaro was the treating physician and his 
opinion is important. Be testified that claimant should refrain 
from any activity which has respiratory irritants and that he 
would not do well in work which required moderately heavy 
e xertion most of the time. (Cafaro dep., pp. 18-19) Dr. 
Cafaro opined that claimant's condition would either stay the 
same or dP.teriorate as time went on. Dr. Zavala's estimate of 
50-60\ permanent partial impairment is accepted, although it is 
not felt his opinion differed gr eatly from that of Dr. Cafaro. 

Aside from claimant, there were several lay witnesses: 
Robert Allen Horris, Calvin Brown, Lawrence Jirak who were 
fellow workers; Billie Cheney and Lester Cheney were claimant ' s 
mother and step-father; Ronald H. Hansen, Gerald V. Shaffer , and 
Gerald w. Federspiel were supervi sory people at Deere. In the 
main, the testimony of C.dimant's lay witnesses, the fellow 
workers, his mother and step-father, tended to show that claimant 
became easily tired and weakened when he tried to conduct such 
work as mowing a lawn or performing his work a t John Deere. The 
supervisory personnel all opined t hat claimant's work was 
satisfactory after the injury. It should be noted that claimant's 
job was changed somewhat when he returned to work for Deere to 
an area of the plant whe r e he would not be exposed to lung 
irritants. 

Considering these facts in the light of the considerations 
of industrial disability, it is clear that claimant's disability 
is severe. Be might be able to work elsewhere but he migh t not. 
Except for some aptitude for sales work, his talents lay in 
areas which require exertion. Be is able to do his work now but 
it is work which insulates him from more vigorous work or work 
which might irritate his lungs. 

Defendant has done a good job in attempting to keep c l ai111ant 
as an ac t ive, productive worker. However, one cannot ignore 
claimant's disability, which is felt to be the 60 \ found by the 
hearing deputy. 

1. 
July 7, 
men t . 

FINDINGS OF FACT 

That claimant sustained an admitted industrial injury of 
1980 which arose out of and in t he course of his employ-
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2. That as a result thereof, the claimant has been paid in 
his healing per iod enti t lement. 

3. That claimant has sustained a f unctional impairment of 
fifty to sixty (50-60) percent to the body as a whole related to 
his lung abnor mality only. 

4 . That as a result thereof, claimant has sustained a sixty 
(60) percent industrial disability of the body as a whole due to 
claimant's inability to t ransfer the carbon dioxide (CO2) and 
the o xygen (02) within his lung function. 

ORDER 

WHEREFORE, de f endant is hereby order ed to pay weekly compen
sation benefits unto claimant for a period of three hundred 
(300) weeks for the permanent partial disabi l ity at the rate of 
t wo hundred eighty-eight and 86/100 dollars ($288.86) per week , 
beginning November 8, 1980, accrued payments to be made in a 
lump sum together with interest at the rate of ten (10) percent 
per year, less any amounts heretof ore paid. 

Defendant is to be given credit for any and all benefits 
previously paid unde r S85.38. 

Costs of this ac t ion are charged against defendant and shall 
include an e xpert witness fee of one hundred fifty dollars 
($150) to Donald C. Zavala, M. D. 

Defendant is ordered to file a final report upon completion 
of payments. 

Signed and filed at Des Moines, Iowa this 28th day of March, 
1983. 

No Appeal 
BARRY MORANVILLE 
DEPUTY INDUSTRIAL COMM ISSIONER 

BEFORE TBE IOWA INDUSTRIAL COMM ISSIONER 

DAVID 11. SILLS, 

vs. 

AMERICAN CAN COMPANY, 

Eioployer, 

and 

EMPLOYERS INSURANCE OP 
WAUSAU, 

Insurance Carrier, 
Defendants. 

Pile No. 605350 

A R B I T R A T I O N 

DECISION 

This is a proceeding in arbitration brought by David M, 
Sills, the clalaant, against Aserican Can Co11Pany, bis eaployer, 
and E:llployers Insurance of Wausau, insurance carrier, to recover 
benefits under the Iowa Workers' Coapenaation Act by reason ot 
an alleged exposure to injurious noise at hie place of wort 
during August 1978. This aatter vaa heard in Port Dodge, Iova 
on July 6, 1982 and considered as fully subaitted at the con
clusion of the hearing. 

The record in this matter, according to the undersigned's 
notes, consists of the testimony of the claimant, his spouse and 
Ardin Peterson; claimant's e xhibits l through 5; defendants' 
e xhibit A; and the evidentiary depositions of Rober t R. Updegraff, 
H.D., and Roma Johnson, clinical audiologist. 

Based upon claimant's allegation tha t he now has a hear ing 
loss, the issue requiring a ruling Is whe t her or not claimant 
has a hea r ing loss, and if he does, whether or not such loss 
a rose out of the circumstances which occurred out o f and in the 
course of claimant ' s employment duties. 

The par ties st i pulated that claimant has lost no time from 
gainful employment as a result of his alleged e xposure and that 
his claim is limited to one of permanent partial disability as 
contemplated by S85 . 34(2)(r), Code of I owa (1980). They further 
stipulated claimant's weekly rate of enti t l ement to be $221.94 
in the event of re covery. 

There is sufficient credible evidence contained in this 
deputy's not es to support the following s t atement of facts: 

Claimant , age 42 and married, has been employed by the 
defendant employer for 12 yea r s. Bis duties were that of a 
•general inspector • in an area described as one having a high 
noise level. Claimant testified t hat on July 10, 1978 his ears 
•popped. • Be reported this occurrence t o Louis Springborg, his 
foreman, and sent t hereafter to the local hospital first aid 
room. On August 7, 1978, following an audiogram performed by 
Roma Johnson, clinical audiologist employed by Richard C. Tripp, M.D., 
the following report was received on October 9, 1978 by the 
defendant employer (claimant's e xhibit 5): 

Your employee, David Sills, was e xamined in this 
office recently and found to have a permanent, or 
sensorineural hearing deficit, represe nting a 40\ 
loss of hearing bilaterally. A copy o f our audiogram 
is enclosed. 

To prevent further loss of hearing, the patient 
should wear protective head band and ear cups while 
work ing. In addition, he would benefi t , from a 
hearing aid off work . 

It should be noted that an e xamination of the Iowa Industrial 
Commissioner's files fails to reveal that an employer's first 
report of injury report had be en f iled, clearly in viola t ion of 
S86.11, Code of Iowa, 1977. 

Claimant testified that he had been using ear plugs as a 
noise protective device prior to the injury date in question. 
This tes t imony is confirmed by an entry on defendant's first aid 
log, whe r e under the da t e of Hay 8 , 1978, the following entry ia 
found: 0 3:30 p.m. ear plugs. • 

Claimant further testified that he underwent annual physical 
examinations beginning in 1970. This examination Included an 
audiologic e xamination. It should be noted that none of the 
results of the annual examinations, including the audiograms 
with t he e xception of the 1976 e xamination, were produced and 
made a part of these proceedings. 

Claimant filed his petition before this agency on January 
28, 1980. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of August 1978 is the cause of the 
disability on which he now bases his claim. Bodish v. Fischer, 
Inc., 257 Iowa 516, 133 N. W.2d 867 (1965). Lindahl v. L. 0. 
roggf, 236 Iowa 296, 18 N. W.2d 607 (19 45), A possibility is 
nsu ficlent1 a probability is neceseary. Burt v. John Deere 

Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (l956). The 
question of causal connection is essentially within the domain 
of e xpert testimony. Bradshaw v. Iowa Methodist Hospital, 251 
Iowa 375, 101 N.W.2d 167 (l960). 

Defendants now produce the testimony of Robert R. Updegraff, M.D., 
whose curriculum vitae was as follows (depo., p. 5, I. 10): 

Polk County Medical Society, Iowa State Medical 
Society, American Medical Association, Pellow of 
American College of Surgeons, American Acadeay of 
Pacial Plastic and Reconatructive Surgery, American 
Neurotology Society, American Academy of Otolaryngology
Bead and Neck Surgery, American Board of Otolaryngology, 
Medical Library Club, Iowa Methodist Hospital-Executive 
Council, and that's Chief of the Otolaryngologiata' 
Section from 1960 to 1979, California Medical 
Association-Certification In Continuing Medical 
Education, from July of 1977 to June of 1980 (and 
American Medical Association)? 

Dr. Updegraff practices otolaryngology and head and neck eurgery 
and bas been so engaged since 1952. 

The doctor saw the claimant on Deceaber 19, 1980; December 
29, 1980; and January 12, 1981. 

The doctor reported on February 4, 1981, in part, aa follows 
(depo. exhibit A): 

we feel there is aoae degree of difference in thP 
testing results between our office and Or. Tripp'• 
and I aa wondering if It might not be appropriate 
and best If we would all get together for at least a 
preliminary discussion and review of our flndlnga 
and repor ta. 

In essence we are of the opinion Mr. Silla l• 
hearing close to or eaaentlally within noraal lialta. 
we bsve the report froa Roa.a Johnson, Clinical 
Audiologist, with or. Tripp ind!cat.11\g Mr. Silla' 
threshold level• being' rather different than oura. 
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I am sending a copy of this letter to Mr. Cady and 
since our records are rather voluminous perhaps we 
might all have a chance to discuss such and will be 
happy to send on my complete records for your mutual 
evaluat ions. 

For your records we also enclose copies of Hr. Sills' 
audiometric studies dated December 11, 1980, December 
19, 1980 and January 12, 1981, copies of his two 
Bekesy studies dated December 11, 1980, and copy of 
his tympanogram dated December 11, 1980. We also 
enclose copies of Mr. Sills' laboratory studies ( 4 ) 
and a copy of his Brainstem Auditory Evoked Response 
study from Iowa Methodist Hospital dated January 12, 
1981, and also copies of our office dictations dated 
December 11, 1980 to February 5, 1981. Also I 
believe for your clarification we enclose the 
audiometric review as outlined by our Audiologist, 
Hiss Julia Shirk. 

Dr. Opdegraff described in great detail the 
logic evaluations including a tympanogram which 
status of the motion of the tympanic membrane. 
11.) The doctor's tests failed to discover any 
which would give rise to claimant's complaints. 
l. 16. l 

types of audio
determined the 
(Depo., p. 13, 1. 
specific illness 

(Depo., p. 21, 

In essence, Dr. Updegraff concludes that claimant has a 
minimal binaural hearing loss of .625 percent. (Depo. exhibit 
B; depo., p. 23, l. 4 .) 

Roma Johnson, a certified audiologist, began to test claim
ant ' s hearing in 1976 as part of the employer's annual physical 
examination program. She had been an employee of Richard C. 
Tripp, H.D., whose practice was limited to eye, ear, nose and 
t hroat, prior to the retirement. On the basis of his exam
ination and the audiograms taken by Roma Johnson, Dr. Tripp 
concluded in a report dated October 9, 1978 (claimant's exhibit 
5) that the claimant sustained a permanent hearing deficit of 40 
percent binaural. 

Hs. Johnson continues to test the claimant's hearing as part 
of the defendant's continuing medical program. Where using the 
A.A.O.O. formula to calculate the claimant's hearing impairment, 
she testified that based on her data claimant has a 19.6 percent 
binaural hearing impairment. 

Dr. Tripp agreed that claimant has a hearing loss at the 
present time. (Updegraff depo. exhibit F.) The cutting edge 
o f this matter then requires the resolution of the extent of 
claimant's hearing impairment. 

Based upon the conflicting medical evidence presented by the 
parties, it is concluded that claimant has a ten percent hearing 
impairment. 

WHEREFORE, after having seen and heard the witnesses in open 
hearing and after t aking into account all of the credible 
evidence contained in this deputy's notes, the following findings 
of fact are made: 

1. That the claimant sustained an industrial injury on July 
10, 1978. 

2. That the said foregoing injury resulted in a ten (10) 
percent binaural reduction in hearing ability thereby entitling 
the claimant to statutory entitlement of seventeen point five (17.5) 
weeks as contemplated by S85.34(2)(r ) . 

THEREFORE, IT IS ORDERED that defendants pay the claimant a 
permanent partial disability of seventeen point five (17.5) 
weeks at the stipulated $Ste of two hundred twenty-one and 
94/100 dollars ($221 .94 ) per week beginning on August 11, 1978. 

Accrued benefits are payable in a lump sum. 

Interest on the foregoing award shall be ten (10) percent 
per annum and shall be computed beginning on August 11, 1978. 

Defendants are further ordered to pay Richard C. Tripp, H.D., 
one hundred thirty dollars ($130), less credit for those amounts 
previously pa id. 

Costs are charged to the defendants in accor~ance with 
Industrial Commissioner Rule 500-4.33 and shall include an 
e xpert witness fee of one hundred fifty dollars ($150) payable 
to Robert R. Updegraff, H.D., and seventy dollars ($70) payable 
to Roma Johnson, clinical audiologist. 

Defendants are further ordered to tile a final report within 
t wenty (20) days from the date that this decision becomes final. 

Signed and filed this~ day of October, 1982. 

NO Appeal 
BELHUT HOELLER 
DEPUTY INDUSTRIAL COMMISS IONER 

BEFORE TBE IOWA INDUSTRIAL COHHISSIONER 

RONNIE L. SLOAN, 

Claimant, 

vs. 

GREAT PLAINS BAG CORP., 

Employer, 

and 

AMERICAN MOTORISTS, 

Insurance Carrier, 
Defendants. 

Flle No. 642856 

APPEAL 

D E C I S I O N 

Defendants appeal from a deputy "s rehearing decision. This 
appeal presents the question as to when the applicable st,•utory 
interest for unpaid compensation, as provided under section 85 . 30 
of the Code of Iowa, accrues in cases where this agency determines 
an injured worker has sustained a greater degree of permanent 
partial disability than has otherwise previously been voluntarily 
paid by the employer according to some reasonable measure. 

The tacts are not in dispute. Claimant was injured at work 
on July 22, 1980. A memorandum of agreement was filed August 7, 
1980 calling for the payment of $104.63 in weekly compensation. 
Defendants paid healing period compensation until October 29, 
1980. Claimant filed a review-reopening petition on November 3, 
1980. Subsequently, on November 17, 1980 the defendants paid 
unto claimant SO weeks of permanent partial disability compensa
tion after they became aware of a medical evaluation estimating 
a ten percent permanent partial disability rating to cla imant's 
body as a whole. 

Upon review-reopening, the deputy determined the claimant's 
earning capaci ty was impaired to the extent of 15 percent of his 
body as a whole. An order was entered for the defendants to 
receive credit for the prior ten percent permanent partial 
disability compensation already paid unto claimant. Defendants 
promptly paid the additional five percent permanent partial 
disability representing 25 weeks of compensation at $104.63 per 
week. However, the defendants refused to pay any statutory 
interest under section 85.30. 

On rehearing on the questio~ of whether statutory interest 
was due, the deputy held the interest under 85.30 accrued for 
this case •from the date permanent partial disability compensa
tion would have been payable" had such compensa tion "been 
commenced immediately following the cessation of healing period 
compensation,• citing Farmers Elevator Co., Kingsley v. Hann in~, 
286 N.W.2d 174 (Iowa 1979) and Wilson Food Corp. v. cherry, JI 
N.W.2d 756 (Iowa 1982). 

The deputy recognized the earlier Iowa Supreme Court case of 
Bousfield v. Sisters of Mercy , 249 Iowa 64, 86 N.W.2d 109 
(l957), awarded interest on the amount of additional permanent 
partial disability compensation, over that which was previously 
paid, as of the date this agency found the claimant to be 
entitled to such compensation. 

Nevertheless , the deputy on rehearing stated the cases of 
Farmers Elevator Co., Kin~sley, 286 N.W.2d 174, and Wilson Food 
Corp., Jl5 N.W.2d 756, in 1cate a trend by the Iowa Supreme 
Court to provide prompt compensation. 

In contrast to the case sub judice, Farmers Elevator Co., 
Kingsley, 286 N.W.2d 174, Involved a situation where the employer 
from the beginning denied the compensab ility of the claim. In 
the present case on appeal, the defendants accepted the claim as 
compensable and paid c~rpensatlon for healing period and permanent 
partial disability to the extent of functional Impairment 
estimated by a physician. 

The facts of Wilson Food Cor p., 315 N.W.2d 756, are readily 
distinguishable from the present case. In Wilson Food Corp., 
the court allowed an employer to recoup mistaken overpayments of 
healing period benefits as a credit against its obligation to 
pay permanent partial disability benefits, under a public 
interest rationale encouraging employers to freely pay injured 
employees , even though a subsequent credit would cause inconven
ience to a claimant by an earlier cut off of benefits. The case 
of Wilson Food Corp., correctly stands for the principle of 
prompt compensation, however, In that case it was based upon 
credit to be allowed for payments made in e xcess of the amount 
later determined to be due rather than Interest on additional 
amounts later determined to be due. 

For determination of an Injured worker's industrial disability 
to the body as a whole, various factors are considered by the 
agency fact-finding process. These factors are outside the 
realm of a medical evaluator's determination of functional 
impairment alone. Some of the factors are the age, education, 
prior work experience and inability of the claimant, because of 
the injury, to engage in gainful employment for wh ich the 
claimant is fitted. If the degree of industrial disability 
cannot be agreed to by the parties, then it becomes the duty of 
this agency 1n a contested case proceeding to make that determi-
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nation. Until that is done, the amoun t due is un known. 

The cases of Farmers Elevator Co . , Kin sle , where the 
employer does not adm t the compensable nature of a claim, and 
Wilson Food Corp., calling for prompt compensation, may support 
a finding that section 85.30 interest should accrue when the 
employer becomes aware of a claimant's claim for such compensa
tion. However, this case does not fall within the Farmers 
Elevator Co., Kingsley or Wilson Food Corp., senario. Here the 
defendants admitted some degree of permanent disability and paid 
benefits accordingly, thus, the case falls squarely within the 
parameters of Bousfield, 249 Iowa 64, 86 N.W.2d 109. 

Therefore, on the basis of Bousfield, where the employee 
ma kes permanent partial disability payments before the proposed 
determination and such payments were made in good faith, based 
upon a reasonable measure, the statutory interest on any increase 
in degree of permanent partial disability accrues on the date 
the amount is determined by the proposed award . It is determined, 
the defendants in the case sub judice have satisfied this 
er iter ia. 

TBEREFORE, it is ordered: 

Claimant is entitled to statutory interest on unpaid amounts 
under section 85,30 from the date of the deputy's proposed 
review-reopening decision awarding such amounts. As that amount 
has apparently been paid, no additional interest is due. 

Signed and filed this 21st day of September, 1982. 

NO Appeal ROBERT C. LANDESS 
INDUSTRIAL COHH ISSIONER 

BEFORE TBE IOWA INDUSTRIAL COHHISSIONER 

WARREN C. SMITH, 

Claimant, 

vs. 

FEGLES POWER SYSTEMS, INC., 

Employer, 

and 

LIBERTY HUTOAL INSURANCE 
COMPANY, 

Insur~nce Carrier, 
Defendants. 

Pile NO. 456459 

R E V I E W -

R E O P E N I N G 

0 E C I S I O N 

INTRODUCTION 

This matter came on for hearing at the Linn County Juvenile 
Court Facility in Cedar Rapids on November 4, 1982 and was fully 
submitted on December 1, 1982. 

A review of the commissioner's file reveals that an employer's 
first report of injury was filed on August 16, 1976 along with a 
memorandum of agreement calling for the payment of $174 in 
weekly coll'J)ensation ($160 is the permanent partial disability 
rate). The record consists of the testimony of the claimant, 
Don Falkiner, James Bark and Thomas Smith: claimant's exhibits 
1-9 ( includes deposition of Arnold e. Menezes, M.O.) and defen
dants' exhibits A and B ( includes deposition of Robert Rice 
Updegraff, M.D.). 

ISSUES 

The issues for resolution are: 

1 ) Whether there is a causal connection between the Injury 
and the disability. 

2) The nature and e xtent of disability. 

STATEMENT OP THE EVIDENCE 

Claimant, presently age 63, has been involved in construction 
labor for most of his adult life. A significant period of his 
wor king life has been in the highly skilled jobs of carpenter 
and millwright . For approximately ten years prior to the injury 
in 1976, claimant was employed as a millwright at the journeyman, 
master and foreman levels. As a master millwr ight claimant had 
to know of all the precision settings involved in installing 
machine ry. By necessity, this involved a certain amount of 
ability to read blue-prints and possession of a considerable 
"hand/eye• coordination. 

On August 2, 1976, while claimant was employed he fell fr om 
scaffolding (about ten feet). Be was ta ken to t he Mercy Hospital 
Trauma Center in Cedar Rapids, whe re x- rays we re taken. X- rays 
of the skull showed a fracture e xtending down through the 
frontal bone into the superior orbital rim with disruption of 
the orbital r i m superiorly. The lateral aspect was inferior to 
the medial aspect by seven to eight mm. Claimant wa s transferred 
t o the University of I owa Bospitals and Clinics in Iowa City on 
the same day. Although another physician treated claimant 
ini t ially (the doctor died of a heart attack), the primary 
treating physician was Arnold e. Me nezes, M. O., a neurosurgeon, 
and he kept claimant hospitalized through August 7, 1976. On 
his a r rival at the University, claimant was l ethargic with 
s we lling in the left temporal region and had a palpable depression 
over the left side e xtending to the supraorbital region. Bis 
biparietal fractures crossed the sagit t al suture and e xtended 
from one temporal region to the other. Claimant had a subcon
junct ival hemorrhage on the left. Bilateral periorbital hematomas 
were also noteo and the claimant moved his e xtremities we ll, A 
suggestion of a right Babinski response was seen. Claimant 
improved on conservative management and at the time of discharge 
on August 7, 1976, he was alert, well oriented and without 
neurological deficits. Claimant had preexisting left hearing 
loss. The left subconjunctival hemorrhage appeared to be 
retrobulbar in origin. A right Battle sign (retromastoid 
bruising) was noted though no hemotympanum was visible. 

Claimant saw Dr. Menezes again on September 15, 1976. At 
that time he was complaining of mild headaches and di zzy spells . 
Be complained that he was unsteady on his feet when he got up 
from a lying position. Claimant had a bilateral mild appendicular 
dystaxla with mildly decreased alternating motion in both arms. 
Claimant exhibited a broad-based gait and claimant fell with his 
eyes closed during the Romberg test. In July 1977, Edwa rd F. 
Kopecky, M. D., the Ceda r Rapids physician who originally saw 
claimant on August 2, 1976, stated that claimant had Labyrinthine 
disease (the earlier [November 1976) report of the University 
Otolaryngology Department]). Claimant's general complaints were 
that he would •walk like a drunk . " Claimant has been detained 
by police for suspicion of OHVUI. Bowever, he has not been 
arrested since he has not been under the Influence. Be has 
exhibi t ed a problem in •walking the line. • Claimant has no t 
returned to work . 

In August 1978, claimant went t o the Veterans Administration 
Hospi t al. Much of the wr itings a re unreadable but it is fair to 
conclude that claimant was being treated for the dizziness which 
he e xperienced from the date of injury. 

On September 18, 1978, the insurer caused claimant to be 
e xamined by Robert Updegraff, M.O., a Des Moines otolaryngologist, 
who testified by deposition. Be also saw claiman t on September 
4 , 1980 and October 8, 1982. Be testified that his involvement 
with the claimant has been for the purposes of e xamination (as 
opposed to treatment). 

Bis testimony is enlightening as to the tests he performed: 

By Mr. Gearhar t : 

O, Following the his t ory, would you relate e xamina
tions you performed on and tests that you performed? 

A. We tested Mr . Smith's hearing on 18 September, 
1978, and 9-4 , 198 (sic] and 10-8, 1982. And in 
those tests we found absence of hearing on the lef t 
side consistent wih the three tests. And we found 
what we call an inner ear change or a sensorineural 
change on the rioht with a slight inner ear or 
sensorinural change in the low middle pitches on 
the right and a rather precipitous high freouency 
drop in the higher pitches on t he righ t at 4,000, 
6,000 and 8,000 cycles. 

Bis further studies wer e done in several ways. 
In 1978 we did an ENG study or electronystaomography 
study, and that test was also repeated on 10-8-1982. 
Those t wo tests showed essentially the same findings 
and demonstrated a fairly minimal activity or 
response on the right side, but lack of response on 
the left side, which Is somewhat similar to the 
findings evidently in 1967 or so, although they 
reported a little bit better response on the right 
side than we reported, but we still found activity 
on the right: but the main finding being the lack 
of activity on the left side with both our t wo 
examinations and the one of 1967. 

The examination cllnically--ears, nose and 
throat then--was done durino those periods and 
showed, for one, his fracture of the left cheekbone 
or left zygoma with a little flattening of the left 
zygoma and a little drooping of his left eyelid 
area, and we noted he was edentulous and there was 
no particular bite-type problem. We mentioned or 
recorded that palable fracture vhere he has a 
little drop off from the floor of the orblt of the 
injury. And he repo,ted no parti<!b~ar visual 
problems watching television and reading satis
factorily, except wearing glasses. 
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The remaining specific e xaminations of his 
ears , nose and throat, other than those findings, 
were f 3irly non- contr ibutory. 

The e xamination then also included tests such 
as pas t -pointing, finger-nose t es t , Pomberg and 
t andem walking tests. 

We found t hat wi t h his tandem, one foot in 
front of t he ot her foot--and this was by the first 
e xamina t ion in 1978-- that he did that fairly 
poor ly; but that when he would walk, he seemed to 
be able to walk without too much or any difficulty-
per iod . 

Be testified that his observation was that claimant could 
walk normally in the hallway a t t he office. 

His f indings were as follows: 

A. Well, my findings would be a complete loss of 
hearing with his left ear and a mild to perhaps 
slightly mode r ate inner ear sensorineural hearing 
change with his right ear. 

our second f inding would indicate t ha t he does 
have evldence- -ry his electronystagmography study, 
some evidence o f peripheral ves t ibular inner ear 
change, mo r e mar kedly on the lef t side. And I say 
presuma bly that t his is a peripheral vestibular 
cbanoe . 

We found a l so ev idence of the fracture of his 
left zygoma. We also found, as mentioned, some 
evidence suggestive of cent ral cerebellar brain 
s t em f rontal lobe changes by the history and 
e xamina tions, but some of those, to some degree, 
subjective more than completely obJectlve; tut in 
the findings and chartings, some objective changes 
as recorded in all t he records. 

We did no t find evidence of other specific 
pe ripheral or central chanoes such as nausea, 
vomiting , headache, tinnitus or, t wo, objective or 
subject ive pe ripheral labyrinth! disorder or 
disorde rs, but we did find evidence of peripheral 
residual--probable peripheral labyrinth! changes on 
the l e ft side par ticularly. 

O. Now, do these findings that you've just reci t ed 
r esult in an impai r ment? 

A . Yee . 

O. And would you t ell the Deputy Commissioner what 
impai r ment you found ~r. Smith to have, and, 
par t icular l y , as a result of your final diagnosis 
in October o f 19807 

A. The impa irment, by my e xamination, would be 
pr i ma r ily his inner ear hearing change and his 
periphe ral vestibular findings . The other changes 
would be those noted in the records and chartings 
and as substantiated, as best as I am able to do 
so , wi t h my ear, nose and throat neurological 
evaluation o f his possibly so-called post-traumatic 
o r more loosely called post- concussion syndrome. 

Be testif ied that claimant would not be able to engage in 
the occupation o f millwright again (Opdegraff dep., p. 19, 11. 21-22; 
p. 20, 11. 10-12). Be further testified that claimant could 
engage in some employment (within limitations). He reviewed the 
f act that claimant had sustained another skull fracture in 1967 
(also at wor k ) which apparently caused his left hearing loss and 
compe nsated fo r loss of balance at that time as evidenced by the 
cla i mant's re t urn t o work. 

On cross-examination, the doctor testified as to causation: 

O. Are the findi ngs tha t you described, based upon 
the t esting and histor y that you obtaine d, are they 
consis t ent with the k inds of injuries that Hr. 
Smith received on August 2, 1986 (sic)? 

A . Yes. 

O. Do you believe they were caused by tha t fall? 

A. Wel l , I have no r eason to think that they were 
no t caused by the fall. 

Or Mene zes also testi f ied by way of deposition. Host of 
h is f indings were set for th above . Be also did not feel tha t 
claimant could r etur n to his former occupation ( Menezes dep., p. 15, 
11. 10-11 ; p. 18, 1 . 15; p. 23, 11. 1-2). He felt that claimant's 
probl ems were r e lated t o the injury. Be thought claimant could 
do a "desk job" (Menezes dep., p . 23, l l. 19-22). 

Don Fal kiner , a supervisor of claimant prior to the injur y, 
t estified that claimant has an e xce llent reputation as a millwright 
and did not obser ve claimant as having any disabilities prior to 
the injury. It is not ed that this witness only worked with 
claimant for about a month. However, the testimony of James 
Bark e ssentially cor robo r ates Fal k iner's testimony and Bark has 
known claimant for a sign i ficant period of time. 

Thomas v. Smith, a vacational rehabilitation expert testified 
tha t he examined claimant and found that claimant's performance 
IO was scaled at 80. He testified t hat he thought that this IO 
f unction would have to be significant ly higher I n order for 
claimant to pe r form the duties of a millwright. Be thought tha t 
claimant could be employed in a sheltered workshop or could be 
trained in simple assembly. He said claimant could be a secur i t y 
guard if he could be in a stationary position, as in a guardhouse. 

APPLI CABLE LAW 

1. Sections 85.3 and 85.20, Code of Iowa, confer jurisdic
tion upon this agency 1n worke r s" compensation cases. 

2. By filing a memorandum of agreement it is es t ablished 
that an employer-employee relat i onship existed and that claimant 
sustained an injury arising out of and in the course of employ
ment. Freeman v. Lu es Trans ort Co., Inc., 227 N.W.2d 143 
(Iowa l Tis agency cannot sett is memorandum of agreement 
aside. Whitters, Sons, Inc. v. l(arr, 180 N. W.2d 444 (Iowa 
1970). 

3. The claimant has the burden of proving by a preponderance 
of t he evidence that the injury of August 2, 1976 is causally 
related to the disability on which he now ~ases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Booos, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility ls Insufficient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 iowa 691, 73 N.W.2d 732 
l1955). The question of causal connection is essentially within 
the domain of e xper t teetimony . Br adshaw v. Iowa Methodist 
l!ospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

4. All claimant need prove is t hat his disabili t y is 
directly traceable to the injury. Lan1ford v. ~ellar Excavating 
, Grading, Inc., 191 N.W.2d 667 (Iowa 97}). 

5. Functional disabili t y is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given t o the 
injured employee's age, education, aualifications, experience 
and inability to engage in employment f o r which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N. W.2d 
251, (1963). · 

6. Section 85.3 4 (3), Code of Iowa, provides for the payment 
of compensation in cases of permanent and to t al disability. 

7. Sect ion 85.27, Code of I owa, provides for the payment of 
medical e xpenses. 

.. NALYSIS 

Based on the principles enunciated above, it is apparent 
that claimant has sus t ained his burden of pr oving that he 
su~tained permanent disability because of the August 2, 1976 
injury. The problem is the degree of the permanent disability. 

Although claimant had a previous skull fracture and total 
loss of hearing in his left ear following a similar incident at 
work in 1967, he returned to work in his hiohly demanding 
occupation. Although there was some test imony to indicate that 
claimant's oait appears normal (see Updegraff dep.J, claimant•~ 
run-ins wi t h the law show that cl~imant cannot •wal k the line• 
satisfactorily. At the hearing claimant showed gait problems 
when arising from his seat to testify. The conclusion Is that 
claimant has a significant amount of disability. 

Claimant is 63 years old and a high school graduate. He 
worked for the CCC, was employed in a window/sash manufac t uring 
concern, was a laborer, construction caterpillar driver, construc
tion l aborer, carpenter and millwright. It would appear that 
claimant cannot engage in the construction pursuits he did in 
the past. The only possible jobs mentioned in the record are 
impractical for claimant to handle. The record fairly supports 
t he finding that claimant has a lessened intelligence since the 
injury-whether this is caused by the injury or its results 
(uncer a " lose it if you don't use it" reasoning) is immaterial. 
It is also no t e worthy that defendants have figuratively set 
claimant adrift as far as wor k or retraining is concerned. rt 
is t he impression of the undersigned that claimant is desirous 
of working but because of having his "brains scrambled " (either 
by injury or not using his considerable talents) he cannot do so. 
This man has much to offpr as evidenced by his e xcellent motiva
tion but he is unable to wor k . Because of this, the undersigned 
is compelled to find that claimant is permanently and totally 
disabled. 

FINDINGS OF FACT 

!. Claimant was employed by defendant-employer on August 2, 
1976. 

2. Defendants filed a memorandum of agreement on August 16, 
1976. 

3. Claimant has not -orked since the injury. 

4 . Claimant is permanently and totally disabled because of 
the injury. 

5. The medical e xpenses submitted are related to the injury. 

CONCLUSIONS OF LAW 

l. This agency has jurisdiction of the parties and the 
subject matter. 

2. Claimant sustained an injury arising out of and in the 
course of his employment on August 2, 1976. 

3. Claimant is to be paid permanent total disability 
compensation from the date of injury durina the period of his 
disabi l ity pursuant to section 85.34 (3). · 

4 . The medical e xpenses submitted should be paid (except 
Exhibit 9). 

I T IS THEREFORE ORDePED that defendan t s pay un t o claimant 
one hundred seventy-four dolla r s ($ 174 .00) per week in permanent 
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total disability compensation pursuant to section 85.34 (3), Code 
of Iowa. 

IT IS PORTRER ORDERED that the def endants pay the following 
medical e xpenses: 

12-11-81 
8-13-82 
8-17-82 
10-11-82 
10- 19-82 
2-3-82 
2-8-82 

Hil eage 

1055 
200 
440 

50 
340 

Dr. Ronald Hiller, H.O. $ 
University of Iowa Hospitals, Clinics 
Mercy Hospital 
Mercy llospital 
Hercy Hospital 
Prescription-Drug Town 
Prescription-Drug Town 
Veterans Administration 

Hiles at $. l 5 
Hiles at .1 8 
Hiles at .20 
Hiles at • 22 
Hiles at . 24 

$158.25 
36.00 
88.00 
11.00 
81. 60 

17.00 
22.00 
13. 00 
26. 00 
26.00 
16. 74 
16. 74 

1401.00 

Costs, including those annotated on Exhibit 6, are taxed to 
defendants. 

Signed and filed this 27th day of January, 1983. 

No Appeal JOSEPH M. BAUER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COHHISSIONER 

RUSSELL SNYDER, 

Claimant, 

vs. 

SIOUX TRANSPORTATION, 

Employer, 

and 

GREAT WEST CASUALTY, 

Insurance Carrier, 
Defendants. 

Plle No. 606581 

A P P E A L 

DECISION 

By order of the industrial commissioner filed December 29, 
1982 the undersigned deputy industrial commissioner has been 
appointed under the provisions of S86.3, Code of Iowa, to issue 
the final agency decision on appeal in this matter. Defendants 
appealed and claimant cross-appealed a review-reopening decision 
of September 30, 1982. 

The record on appeal consists of the transcript; claimant's 
exhibits l through 11 and 13 through 15 (exhibit 12 was not 
introduced); defendants' exhibits A, B, C and D; the depositions 
of Albert O. Blenderman, H.D., William F. Blair, H.O., and 
Roland Gunsch, all of which evidence was considered in reaching 
this final agency decision. 

The result of this final agency decision will be the same as 
that reached by the hearing deputy and his findings of fact and 
conclusions of law are adopted herein. 

First, defendants claim that claimant's disability should 
not be measured industrially and that it is restricted to the 
schedule for an arm. Our Supreme Court recently reconfirmed the 
concept that scheduled injuries do not entitle inJured workers 
to industrial disability in Graves v. Eagle Iron Works, __ N.W.2d 

(Filed March 16, 1983). Of course, 1f the impairment 
extends beyond the ar■ and 1nto the shoulder, the disability is 
measured as loss of earning capacity. Al■ v. Horris Bartek C4ttle 
co., 240 Iowa 1174, 38 N.W.2d 161 (1949). The evidence shoved 
tliat the impairment extended into the right acrom.ion vhicb 1s on 
the body side, not the ar■ s1de, of the shoulder. Claimant's 
brief points out nUJ11erous references which substantiates that 
the impairment extends beyond the humerus and into the shoulder. 

C4ses like this arise, 1n part, because the physicians rate 

shoulder impairment as impa irment t o the arm. See Guides t o the 
Evaluation of Permane nt Impairment, American Medical Associa t ion, 
pp. 16 22 . The law, however , recognizes the situs of t he 
impairment, not the peculiar ity of t he rating sys t em. 

He r e it is clear that the impairment is in the shoulder and 
the Alm case dic ta tes recovery for industrial d i sability. 
Def endants do not contest t he amount of the industrial disability. 
Therefore, the finding by the hearing deputy will not be changed. 

Claimant raises a poi nt about t he healing per iod. Defendants 
paid 55 3/7 weeks of healing period, whereas the deputy who 
heard the case ruled that claimant showed only a healing period 
of 39 4/7 weeks . The hearing deputy or dered a cred i t in favor 
of defendan t s for the difference. Wilson Food Corporation v. 
Cherry, 315 N.W.2d 756 (Iowa 1982) provides for a credit f or 
overpayment of healing period. (Section 85 . 34( 4), Code of Iowa, 
1982, does likewise, bu t it did not go into effect until July 1, 
1982.) Claimant argues that (1) the issue of a credit for 
overpayment of healing period was not a part of the pre-hearing 
order and was not an issue discussed at the beginning of the 
hearing; and (2) that the ev idence shows the hea l ing period 
should not be reduced anyway. 

The pre-hearing order , dated October 7, 1981 says that there 
•might be a n issue regarding t e rmina tion of healing period. • 
Pr ior to the heari ng, the depu t y said that an issue vas whether 
or not claimant • is entitled to benef its for healing period and 
permanent par t ial disabi l ity. • (Trans., p . 3) Although the 
pre-hearing order is phrased somewhat restr i ctively, the hearing 
depu t y's remar k and his dec i sion show t ha t he clearly thought 
the issue was before him and that finding will not be changed . 

The record shows the following testimony by Dr. Blenderman: 

Q. Doctor, following your surger y in March of 
1980, at what point do you feel he reached hi s 
maximum physical improvements? 

A. Oh, I think he should have reached ma ximum 
improvement at about three months post-surgery. 

o. All right. I noticed in your notes that in 
July you told him--I think the note says--to get 
with it and to start lifting more weights. Why 
were you saying that? 

A. Well, because he said tha t he was qui t e adamant 
be didn't want to do any other type of work. Be 
said he wanted to go back to work as a truck driver. 
And I said, •well, if your're going t o try to go 
back to wor k as a truck driver, you have one 
al t ernative, and that's to build up the muscles in 
the arm so you can do the job. • Be said he could 
not get in the cab. He had to open the door, grab 
hold of the pull rail, pull himself in the cab. Be 
could not do tha t , because the arm felt weak and it 
hurt, and he couldn' t drive because it was too ha rd 
to turn the big steering wheel, it put too much 
stress on the shoulder. 

I said, •If you don't do t hese things and build 
up the shoulder, if you think you're ever going to 
return to truck ing, you better get with it. • 

Q. When was the last time you sav Hr. Snyder? 

A. December 15, 1980. (Blenderman dep., pp. 18-19 
11. 18-25 and 1-25) 

This evidence shows clearly that claimant would have recuperated 
from the surgery by June 21, 1980, which was three months after 
the surgery, and that any contemplated muscle building would 
have gone beyond the actual healing. The hearing deputy's 
findings and conclusions with respect to healing period will 
therefore be adopted. 

FINDINGS OF PACT ANO CONCLUSIONS OP LAW 

FINDING 1. On September 13, 1979 claimant vas injured while 
working for defendant employer. 

CONCLUSION A. Defendants, by filing the memorandum of agreement, 
have admitted that claimant's injury arose out of and in the 
course of his employment. 

FINDING 2. Claimant's injury was to his shoulder. 

FINDING 3. As a result of his injury, claimant baa peraanent 
impairment to his body as a whole. 

FINDING 4. Claimant's permanent impairment rated to his upper 
extremity is t wenty-five (25) percent. 

FINDING 5. Claimant is fifty-four (54) years old and prior to 
his injury had only an eight grade education. 

FINDING 6. Since bis injury claimant has received a GED. 

FINDING 7. Claimant baa worked in potato fields and has cut 
vood. 

FINDING 8. Claimant bas worked for roofing companies, shipyard•• 
dairies and lumber companies. 

FINDING 9. Claimant has vorked for tool companies and has 
served in the armed services. 

FINDING 10. Claimant baa worked for trucking companiea and 
started with defendant employer in 1961. 

FINDING 11. Claimant has driven a truck for defendant employer 
as veil as vorked on the ,dock. .... 
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FINDING 12. Claimant is well motivated. 

FINDING 13. If claimant would put up with a little pain while 
trying t o strengthen his arm, his pain would probably decrease. 

FINDING 14. Cla1mant should not continue working as a truck 
driver. 

FINDING 15. Since his injury claimant is not physically well 
suited for any of his former positions. 

FINDING 16 . 

FINDING 17. 

Ther e are jobs which claimant could do. 

Claimant has had a reduction 1n grip strength. 

CONCLUSION B. 
(40) percent. 

Claimant has an industrial disability of forty 

FINDING 18. 
February 10, 
bearing . 

Claimant missed work from September 14, 1970 until 
1980 and from February 15, 1980 to the date of 

FINDING 19. Claimant reached maximum recovery on June 21, 1980. 

CONCLUSION c. Claimant is entitled to healing period benef1ts 
from September 14, 1970 until February 10, 1980 and from February 
15, 1980 to June 21, 1980. 

FINDING 20. Defendants had a rating of claimant's perman~nt 
1mpa1rment prior to claimant's seeking an independent rat1ng. 

FINDING 21. Claimant, in his petition, applied for S85.39 
benefits. 

CONCLUSION D. Claimant compl1ed with S85.39 prior t o his 
exam1nat1on by Dr. Clemens. 

THEREFORE, defendants are hereby ordered to pay compensation 
benefits un t o claimant for a period of thirty-nine and four
sevenths (39 4/7) wee ks at the rate of t wo hundred sixty and 
31/100 ($260.31) per week for the healing period and to pay 
weekly compensation benefits for a period of two hundred (200) 
weeks at the same rate for the permanent partial disability, 
accrued payments to be made in a lump sum together with interest 
at the rate of ten (10) percent per year, less a credit for 
those payments heretofore made. 

Costs are taxed to defendants pursuant to Industrial Commissioner 
Rule 500-4 .33. 

Defendants shall file a final report upon completion of the 
payment of this award. 

Signed and filed at Des Hoines, Iowa this ~day of March, 
1983. 

Appealed to District Court; 
Remanded for Settlement BARRY MORANVILLE 

DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

FRANK L. STARR, 

Claimant, 

vs. 

GLESS BROTHERS, INC. , 

Employer, 

and 

AID INSURANCE SERVICES, 

Insurance Carrier, 
Defendants. 

Pile Nos. 636045/636046 

APPEAL 

D E C I S I O N 

STATEMENT OF THE CASE 

Claimant brought separate arbitration actions against 
defendants as a result of 1njuries alleged to have occurred on 
February 22, 1979 and April 23, 1979. Evidence pertaining to 
both injuries was heard in a single hearing, and an arbitration 
decision filed October 28, 1982 denied cla1mant any benefits as 
a result of the proceeding. Claimant filed an appeal as to both 
claims on November 17, 1982. 

The record on appeal consists of the hearing transcript, 
which contains the testimony of claimant; claimant's exhibits 1 
through 4; defendants' exhibits A through F; and the briefs and 
filings of all pat ties on appeal. 

ISSUES 

1. Whether claimant received injuries arising out of and in 
the course of his employment on February 22, 1979 and Apr1l 23, 
1979 which aggravated a preexisting condition. 

2_. 
alleged 
claim. 

Whether there is a causal relationship between the 
injuries and disability upon which claimant bases his 

REVIEW OF THE EVIDENCE 

At the time of the hearing it was stipulated by the parties 
that the applicable workers' compensation rate, in the event of 
an award, is $183.10 per week. It was also stipulated that 
claimant was off work from February 22, 1979 until April 17, 
1979 and from April 24, 1979 until June 11, 1979. The parties 
agreed that all medical expenses were fair and reasonable. 
(Transcript, pp. 3-5) 

Claimant began working for defendant employer as a truck 
driver in 1976. While helping to unload a delivery in Rock 
Palls, Illinois on January 31, 1979, claimant suffered an inJury 
to his back when he was struck by two 40 pound bags of salt 
which fell from the top of a semitrailer which was being unloaded. 
Claimant was hospitalized from February l, 1979 through February 
8, 1979 where he was treated for an injured lumbar spine. He 
was released to return to work on February 19, 1979 with a 15 
pound weight restriction. Claimant denied having experienced 
back problems prior to the January 31, 1979 accident. Claimant 
f1led a workers' compensation claim in Illinois which eventually 
resulted in a lump sum settlement on March 10, 1980. (Tr., pp. 
3-5; Defendants' Exhibit E) 

Claimant returned to work on February 22, 1979 and was 
immediately dispatched to Madison, Wisconsin. On the way to 
Madison claimant noticed that his truck's oil pressure had 
dropped, and pulled onto the shoulder of the road to investigate. 
Claimant testified that as he lifted the hood of the truck he 
heard a cracking noise in his back and experienced pain in the 
lower back and into his left hip. He also experienced a tingling 
sensation in his left leg. Claimant testified that he suffered 
the greatest pain after he began walking toward the next town. 
He was eventually picked up by another truck driver who dropped 
him off at a garage from where defendant employer could be 
called. Claimant was picked up that evening by another employee 
of defendant employer. (Tr., pp. 7-15) 

Claimant testified that he called defendant employer the 
following day and was told that he could see his own doctor. 
Monty McClellan, H.D., treated claimant on an outpatient basis 
and employed heat treatments, electric therapy treatments, and 
whirlpool treatments. Claimant was releas~d to return to work 
at hls former position on April 17, 1979 with a continuing 
weight restriction of 15 pounds. (Tr., pp. 16-21) 

Claimant did return to work on April 17, 1979 in his capacity 
as a truck driver. On April 23, 1979 claimant picked up a load 
of rock salt to be delivered in Newton, Iowa and was unloading 
the cargo with two hoses when a clamp connecting the hoses came 
loose. Claimant crawled under the trailer where the hoses were 
cou~led and tried to pry them together. During this process 
claimant again heard the cracking noise in his back and expecienced 
pain in his back, left hip, and leg. He was able to finish 
unloading the rock salt, but testified that the next day he was 
unable to get out of bed to go to work. Claimant was hospitalized 
from April 24, 1979 through April 28, 1979. He was released to 
return to work on June 11, 1979 but was informed by defendant 
employer that there was no further work available for him. (Tr., 
pp. 21-36) 

Following June 11, 1979, claimant also sought medical 
attention from a Or . Nelson, chiropractor, and William D. Reinwein, 
H.O. (Tr., p.37) 

In a letter dated September 25, 1979 and addressed to 
claimant's counsel, Monty P. McClellan, H.O., reported: 

Regarding my patient, Prank Starr, about whom I 
received a inquiry dated 9/24/79. Hr. Starr stated 
he was injured 2/1/79 when two 40 pound bags of 
rock salt struck h1m while he was unloading a truck 
at work. He was seen that day and admitted to 
Mercer County Hospital. I believe you have adequate 
records providing the necessary information on that 
hospitalizat1on. He had no prior back injury to my 
knowledge other than a minor muscular strain in 
1975, which resolved with no significant treatment 
beyond rest and local heat. He did reinjure his 
back after demonstrating progressive improvement on 
4/24/79 aga1n while working pulling on some heavy 
hoses from a truck. I do not believe that any 
other health problem other than his injuries have 
contributed to his back pain. He currently has 
some minor discomfort in the back but has recovered 
to the extent that he ls currently looking for work 
but has been advised that he would most probably 
not tolerate truck driving or work requiring 
repetitive or heavy lifting. This would certainly 
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preclude the employment in which he was engaged at 
the time of his accident. I feel that his case 
history clearly demonstrates that his back injury 
of 2/1/79 and the exacerbat ion 4/23/79 is a direct 
result of his activities while employed. Any 
rehabilitative treatment to provide him with 
another vocation in which he could work around his 
activity limits would certainly be indicated. This 
type of back inJury is commonly chronic and does 
permanently restrict the patient's activity. At 
the current time treatment recommended to the 
patient Includes continuing William's Flexion 
exercises, heat application and analgesics with 
acute pain. (Claimant's Ex . 4 ) 

In a letter dated November 8, 1979 and addressed to claimant ' s 
counsel, William o. Reinweln, M.O., reported: 

This 35 years old truck driver was seen on 
10-9-79 for evaluation of an injury to the l ow back 
that he sustained on January 31, 1979. 

History reveals that at that time, while at 
work, he sustained an injury to the low back when 
two bags of salt fell approximately 12 feet off a 
semi trailer (sic) striking him in the low back and 
across the shoulder. As the result of this inJury, 
he developed pain in the low back radiating to the 
left leg with some paresthesia and numbness of the 
left foot. He described the pain in the low back 
as sharp, stabbing, pulling and constant , whereas 
the pain in the leg is described as shooting and 
numbing. The symptoms are aggravated by coughing, 
straining, bending, stooping , lifting, twisting , 
prolonged standing, sitting, riding and driving a 
car. He developed a limp in the left leg. 

Further history reveals that he received conserva
tive management as well as low back exercises and 
had had some chiropractic treatments; this only 
temporarily improved his symptoms but the pain 
recurred on activity. 

Clinical examination discloses that the man 
stands in moderate discomfort. He presents large 
scars on both chests from previous chest surgery, 
otherwise, he ls well developed and somewhat quiet 
individual; he moves slowly and is guarded. 

He demonstrated a restricted range of mot,on of 
the back and ironing out of the normal lordotlc 
curve of the back with bilateral straight leg 
~~iein9 c\9n positive. Examination nf thP thoracic 
spine revealed no evidence of any pathology. 
Radiological exam,nation of the lumbar sacral spine 
did show some early hypertrophic spurring. 

In view of the pattent's history and relatively 
positive findings, clinically with inability to 
resolve his symptoms under conservative treatment, 
I felt that a myelogram was indicated; this was 
carried out on 10-16-79. On the lateral view, the 
patient demonstrated a defect of the amypaque 
column at the L4-LS level. He is to (be) evaluated 
periodically; I do not think that surgery Is 
indicated at this time and further conservative 
treatment will be attempted. 

The patient's dtsabillty is causally related to 
the accident that this patient sustained at work on 
1-31-79. (Def. Ex. P) 

Claimant was also examined for evaluation purposes by F. Dale 
Wilson, M.D., at the request of claimant's counsel. or. Wilson's 
report of September 22, 1980 included the following: 

Thts man was injured on January 31, 1979; he was 
stooped over unloading a truckload of salt. In his 
stooped over position, a 40 lb. bag of salt fell 
off the truck about 11 feet, hit him across the 
shoulders and before he could change his position, 
a similar sack landed across the lumbosacral 
portion of his back. Be was immediately disabled 
and was taken to the Mercer County Hospital where 
he stayed until the 8th of February, 1979. X-rays 
were negative for changes of his bones: he had 
muscle spasm in the lumbosacral region and he 
responded sat,sfactorily to physic-therapy and 
relief of pain. He was discharged with a diagnosis 
of lumbosacral strain and hypertrophic spurring was 
noticed on his lumbosacral vertebral bodies. The 
X-ray of his left shoulder was within normal limits. 
He was returned to work with a lS lb. weight 
lifting restriction as of February 20, 1979. 

He had an exacerbation of his back problem at 
work on February 23, 1979 when he was out on the 
road: he was returned to the Mercer County Hospital 
on April 24, 1979, following a sudden exacerbation 
of his back while doing yard work. Be stayed in 
the hospital for four days. Repeated X-rays of his 
thoracic and lumbar spines revealed no changes 
except a possible slight narrowing of the disc 
spaces from T9 to Tl2. 

He was seen by or. Reinwetn, a Moline orthopedist, 
November 9, 1979 and was evaluated for his inJury. 
The history agrees with that of previous record; he 
had pain in the back radiating to the left leg with 
some paresthesia and numbness of the left leg and 
foot. Bis symptoms had been aggravated by coughing, 
straining, bending, stooping, lifting, t wisting, 
prolonged standing, sitting or riding or driving a 

car and he had developed a limp in the left leg. 
He had not shown improvement with conservat ive 
treatment since the beginning of his injury. Dr. 
Relnwein demonstrated a restricted mot ion of the 
back, positive bilateral straight leg ra,sing t est, 
and he found radiological evidence of hypertrophic 
spurring of the lumbar spine. 

Because his symptoms had not abated and because 
he was in considerable stress, Dr. Relnwein recom
mended and completed a myelogram of his spine on 
October 16, 1979; he Interpreted this as showing a 
defect of the amypaque column at the L4-5 level. 
He suggested that conservative treatment was 
probably not adequate and that the man would need 
surgical t reatment. The patient deferred surgical 
treatment and preferred to see if he could get 
along on conservative management for an interval of 
time. 

Symptoms at this time are: Pain, which is in the 
left side of his neck , left shoulder across his 
back. He has to drive with alternate arms; he can 
use the left arm for driving only for a short 
interval. His weight lifting limit is abou t 25 
pounds for that arm. Be can't sleep with this arm 
under his head. There is some difficulty in the 
upper part of his neck, it won't turn to the right. 
This motion is most uncomfortabl e. Be finds it 
very difficult to arrange his pillows at night; his 
neck, arm and shoulder hurts to (sic) much that he 
will wake up. 

He has no particular problems concerning his 
upper back . 

In the lower back , he has constant pain, worse 
at night when he tries to get comfortable. Be 
avoids stooping; he can stand for about an hour if 
he will t wist , turn and change his place. Bis 
weight lifting limit has been limited to 25 lbs. 
and he stays under that carefully. His sitting 
time is about lS to 20 minutes only. When he can 
drive, he can go 40 or SO miles; then it is necessary 
to stop and walk around and about and rest his back. 

Left leg: He gets pain from his back down into 
the hip into the left leg and down like a hot iron 
into his calf. The left foot goes to sleep involving 
all the toes. Be has had some groin pain on the 
left side and this seems to occur after he has been 
riding about an hour and is associated with aggrava
tion of the back pain. His left leg ls weak at all 
times. He tries not to use the left le9; he does 
not use it ln driving a car; the leg "buckles• 
under him. The left big toe is weak in both 
flex ,on and e xtension. There is no direct shooting 
pain with pressure, but after a hard cough, his 
back hurts worse. 

The inJury sustained on January 31, 1979, 
aggravations on February 20, and April 23, 1979, 
are the causative factors with respect to the 
symptoms, pathology and disability found on this 
examinat ion. (Cl. Ex . 3) 

Claimant's deposition was taken on behalf of defendants on 
October 13, 1980, at which time he was questioned as to his 
physical condition immediately prior to returning to work 
following the January 31 , 1979 accident. He testifted that he 
limped while walking, experienced terrible buring pains in his 
left hip while sitting down, and had great difficulty sleeping. 
(Def. Ex . F, pp. 26-28) Claimant discussed his ability to work 
following the January 31, 1979 accident: 

Q. All right. You got back to work, and you were 
had constant pain? 

A. Yes. 

o. All right. And that, I suppose -- you tell me 
if I'm wrong -- affected your ability to work? 

A. Well, yes, sir. 

Q. Tell me how it affected your ability to work, 
if you would, in terms of and relating to me, you 
know, things that you couldn't do that you wanted 
to do or the Job required you to do. 

A. Okay. I couldn't drive for any distance. It 
was hard for me to walk. I couldn't lift anything. 
It was hard to bend over, stoop down. Like I say, 
the bouncing in the truck made it hurt worse. 

o. Were you ever free from this pain? 

A. NO, sir. 

o. would -- let's try and focus on Just an hour of 
your activities. You know, you're back to work ~nd 
you're driving a truck. You have the constant pain, 
Tell me, if you would, during an hour, if you would 
have occasion to have this sharp, striking pain, 
and on what occasions you would. 

A. If the truck was bounc,ng a lot -- preswaing 
I'm dr1v1ng, if the truck was b0unc1n9 a lot over a 
rough road, yes, then it would come back, and lt 
would be sharper than bhat. If I dti!•any lifting 
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Q. Then you were required as a truck driver to do 
some lifting, were you not? 

A. Yes, sir, we had hoses in the truck that we had 
to lift. 

Q. And that would always give you a sharp pain? 

A. Yes, sir after the accident it did. 

Q. You could almost count on it, couldn't you, I 
suppose, if you had to lift something, you knew you 
were going to get that sharp pain? 

A. I neve r really counted on it, in that sense. I 
knew I got i t . 

Q. That was the wrong question. You would anticipate 
the pain? 

A. I knew I was getting it. I knew I got ,t. 

Q. Were there any activities that would not cause 
you this increased pain? 

A. Not really. 
(Def. Ex . F, pp. 28-31) 

Claimant also tes t ified at the hearing as to his cond1tion 
a t t he time he returned to work following the January 31, 1979 
accident. Claimant testified that upon first returning to work 
he had soreness, but not constant pain. When questioned about 
the discrepancy be tween his deposition testimony of October 13, 
1980 and his t estimony at the hearing, claimant stated that 
although the deposition testimony was given at a time closer to 
the accident, he had been taking pain pills and muscle relaxant 
at the time of the deposition, and might have been wrong with 
his answers at that time. Claimant also asserted that he did 
not understand t he questions or meanings of the questions put to 
him at the de position . (Tr., pp. 77-84 ) 

Wi th regard to his condition at the time he returned to work 
in Apri l of 1979, claimant stated 1n his deposition his condlt1on 
had improved, but the familiar pa1n still occurred while doing 
exercises (Will iam's Flexion exercises) prescribed by his 
doctors. Claimant did not suffer steady pain as long as h1s 
activities were strict ly limited, but did e xperience steady pain 
upon his return to work. (Def. Ex. F, pp. 54-56) At the 
hearing claimant described himself as being in a state of steady 
discomf ort rather than pain when he resumed working in April of 
1979. He indicated the pain and discomfort are not synonymous, 
and that pain is an intensified discomfort. (Tr., pp. 88-91) 

APPLICABLE LAW 

Claimant has the burden of proving by a preponderance of the 
evidence that he received inJuries on February 22, 1979 and 
April 23, 1979 which arose out of and in the course of his 
empl oyment. McDowell v. Town of Clarksville, 241 N.W.2d 904 
(Iowa 1976); Musselman v. Central Telephone Co., 261 Iowa 352, 
154 N. W.2d 128 (l967J. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injuries of February 22, 1979 and April 
23, 1979 are causally related to the disabillty on which he now 
bases his claim. Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 
867 (1965). Lindahl v. L. 0. Bo19s, 236 Iowa 296, 18 N W.2d 607 
(1945). A possibility is insuff cient; a probability 1s necessary. 
Bur t v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
7 32 (1955). The question of causal connec tion 1s essentially 
within the domain of exper t testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (l960). 

However, e xpert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need notoe 
couched in definite, positive or unequivocal language. Sondag v. 
Per ris Hardware, 220 N. W.2d 903 (Iowa 1974) . However, the 
expert opinion may be accepted or rejected, in whole or in part, 
by the trier of f act. Id. at 907. Further, the weight to be 
given to such an opinionis for the finder of fact, and that may 
be af f ected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 
N.W.2d 867. See also Musselman, 261 Iowa 352, 154 N.W.2d 128 
(1967). 

Our supreme court has stated many times that a claimant may 
recover for a wor k connected aggravation of a preexisting 
condition. Al mquist v. Shenandoah Nurseries, 218 Iowa 72 4 , 25 4 
N. W. 35 (193 4 ). See also Auxier v. Woodward State Hosp. Sch., 
266 N. W.2d 139 (Iowa 1978); Gosek v. Carmer and Stiles Co., 158 
N. W.2d 731 (Iowa 1968); Barz v. Oler, 257 Iowa 508, 133 N. W.2d 
704 (1965); Olson v. Goodyear Service Stores, 255 Iowa 1112 , 125 
N. W.2d 251 (l963); Yea§e r v. Plrestone Tire, Rubber Co., 253 
Iowa 369, 112 N. W.2d 2 9 (1961); Ziegler v. United States Gypsum Co., 
252 Iowa 613, 106 N. W.2d 591 (1960). 

The Iowa Supreme Court cites, apparently with approval, the 
C.J.S. statement that the aggravation shoul d be material if it 
1s t o be compensable. Yea4er v. Firestone Tire, Rubber Co., 
253 Iowa 369, 112 N. W.2d 2 9 (l96l): ioo C.J.S. workmen ' s 
Compensa t ion S555(17)a. 

ANALYSIS 

Claimant has brought separate claims for injuries alleged to 
have occurr~d on February 22, 1979 and April 23, 1979 , which are 
said to have agg r avated a condition which had resulted from an 
lnjury of January 31 , 1979. It is noted that claimant was 
i njured on January 31 , 1979 and did not return to work until 
February 22 , 1979 , the date that the first aggravation is 
a l leged to have occurred. Claimant was off work agai n f rom 
Febr uary 23, 1979 untll April 17, 1979 , and worked onl y fou r 
days befor e the second aggravating lnjury occurred. Claimant ' s 
c ause o f action f or the January 31 , 1979 ;-;ury had been set for 

hearing before the Illinois Industrial Commission, but was 
settled in March of 1980. Due to the relatively brief time span 
during which the initial injury and the alleged aggravations 
occurred, we believe it necessary to review each occurrence in 
light of its chronology with the others. 

As was inferred by the deputy, it is dif{icult to reach a 
decision, based upon the medical reports contained in the 
record, as to t he aggravating effect o{ claimant's mishaps of 
February 22, 1979 and April 23 , 1979 upon his preexisting 
condition. The purpose for which the reports were prepared 
appear to vary and the histories contained therein are l ack ing 
in consistency. The report of Dr. McClellan concludes that 
claimant's back inJury of January 31, 1979 and the "exacerbation• 
of April 23 , 1979 were work related, but fails to so much as 
mention the alleged injury of February 22, 1979 . Such omission 
from the history provided by Dr. McClellan seems somewhat 
incredulous in vlew of the fact that he treated claimant on that 
date and afterwards. The report of Dr. Reinwein appears to have 
been prepared solely for the purpose 6f proving the merit of the 
Illinois claim and as a result does not even acknowledge the 
injuries alleged to have occurred February 22, 1979 and April 
23, 1979 . As noted by the deputy, the repor t of Dr. Wilson, 
which stated that claimant's January 31, 1979 inJury was aggravated 
on February 22, 1979 and April 23, 1979, contains a history 
which indicates claimant has had physical problems not supported 
elsewhere in the record. In addit1on, Dr. Wilson's report 
indicates that surgery had been advised by Dr. Reinwein when, in 
fact, the report of Dr. Relnwe1n discouraged surgery. 

While the histories and conclusions 1n each of the medical 
reports seem to be suspect to some degree, the veracity of 
claimant's testimony concerning his physical condition at the 
times he returned to work on February 22, 1979 and April 17, 
1979 is equally suspect. In the deposition taken in Octol>Pr Qf 
1980 claimant essentially testified that he had experienced 
substantia l pain from the date of his inJury in January of 1979 
right up until the April 23, 1979 incident. Claimant made 
reference to experiencing sharp pains and burning sensations 
through his back, hip, and leg whenever he walked, sat, drove, 
or did exercises prescribed by Dr. McClellan. While testifying 
at the arbitration hearing in Hay of 1982, however, claimant 
denied suffering constant pain continuously from January 31, 
1979 through June 11, 1979, rather characterized himself as 
having been sub3ect to moderate periods of discomfort. Such 
polar changes in claimant's testimony are not easily explained 
away by the assertion that claimant was under the influence o f 
pain pills at the time of the deposi t ion and did not understand 
the meaning of the questions being asked of him. 

Having reviewed all of the testimony and medical evidence 
contained in the record, it ls concluded again today that 
claimant did not receive injuries arlsing out of and in the 
course of employment on either February 22, 1979 or April 23, 
1979 which aggravated a preexisting condition. In so deciding, 
the medlcal reports of Doctors Wilson, Reinwein, and McClellan 
are given little weight for the herelnbefore mentioned reasons. 
It is believed that the testimony taken from claimant's October 
1980 deposition is the more reliable source as compared to 
claimant's hearing testimony. The hearing took place over three 
years after both of the alleged injuries while claimant's 
deposition was taken one and one-half years earlier. While the 
discrepancies in claimant's testimony might possibly be explained 
by hls use of pain pills, we find them more llkely to be the 
result of claimant's desire to build a record more favorable to 
his case'. When claimant returned to work on February 22, 1979 
he immediately had to take disability absence again on the 
following day. Based upon claimant's deposi~ion testimony that 
had never really ceased to experience pain prior to that date, 
we must conclude that he simply returned to work too soon after 
his January 31, 1979 injury. We cannot find that claimant's 
pain from the li!ting of the semi- truck hood on February 22, 
1979 was a material aggravation of a preexist ing injury, rather 
it was merely a continued manifestation of the earlier inJury. 
The same must be said for the pain which occurred on April 23, 
1979, merely four days after claimant again returned to work. 
Having determined that cla1mant's preexisting condition was not 
materially aggravated on February 22, 1979 or April 23, 1979, 
the issue of causal relationship need not be addressed. 

FINDINGS OF PACT 

l. Claimant's back was injured in an industrial accident in 
Illinois on January 31, 1979. 

2. Claimant was hospitalized from February 1, 1979 through 
February 9, 1979 while he was treated for an injury to the 
lumbar spine. 

1979
~- Claimant was released to return to work on February 22, 

4. Claimant negotiated a settlement for an Illinois workers• 
compensatlon claim, pertaining to the January 31, 1979 injury, 
on March 10, 1980. 

S. Claimant returned to work on February 22, 1979 at wh,ch 
time he experienced pain in his back , hip and leg while lifting 
the hood of a truck. 

6. The pain experienced by claimant on February 22, 1979 
was a continuing manifestation of his January 31, 1979 injury. 

7. Claimant was again off work from February 23, 1979 
through April 16, 1979. 

8. Claimant returned to work on Aprll 17, 1979. 

9. Claimant experienced pain i n his back 
April 23, 1979 while adjusting the coupling of 
unload gra i n trai l ers. 

hip and leg on 
hoses used to 

10. The pain e xperienced by c l aimant on April 23, 1979 was a 
continuing manifes t a t ion of his January 31 , 1979 injury. 
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11. Claimant has suffered no material aggravations to the 
injury he sustained on January 31, 1979. 

CONCLUSIONS OP LAW 

Claimant has not met the burden of proving an injury arising 
out of and ln the course of employment on February 22, 1979. 

Claimant has not met the burden of proving an inJury arising 
out of and in the course of employment on April 23, 1979. 

WHEREFORE, the deputy's decision filed October 24 , 1982 is 
affirmed. 

THEREFORE, it is ordered that claimant is to take nothing as 
a result of these proceedings. 

Claimant and defendants are each to pay one- half of t he 
costs of the arbitration proceedings. Claimant is to pay the 
costs of appeal. 

Signed and filed this 30th 

No Appeal 

day of June, 1983. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE TB£ IOWA I NDUSTRIAL COMM ISSIONER 

RICHARD A. STROHMEYER, 

Claimant, 

vs. 

DUBUQUE PACKING COMPANY, 

Employer, 
Self-Insured, 
Defendant. 

INTRODUCTION 

Fi!e No. 613827 

REVIEW-

R E O P E N I N G 

DECISION 

This is a proceeding in review-reopening b rought by Richard 
A. Strohmeyer, claimant, against his self-insured employer, 
Dubuque Packing Company, defendant, to recover additional 
benefits under the Iowa Wor kers' Compensation Act for an Injury 
arising out of and In the course of his employment on August 1, 
1979. It came on for hearing on October 20, 1982 at the Dubuque 
County Courthouse in Dubuque, Iowa. It was considered fully 
submitted at that time. 

The industrial commissioner's file shows a first report of 
Injury received August 14 , 1979. A memorandum of agreement was 
received on the same day. A form 5 shows the payment of eight 
weeks and five days of healing period totalling S2,582.37. 

The record In this matter consists of the testimony of 
claimant; claimant's exhibit l, records from Finley Hospital 
relating to an admission of August 1, 1979; claimant's e xhibit 
2, a letter from Davids. Field, H.D., dated August 28, 1981; 
defendant's exhibit l, clinical notes from ors. Buckwalter and 
Lindenfeld from October 8, 1981; and defendant's exhibit 2, an 
excerpt from the Lawyers' Medical Cyclopedia referring to the 
AHA Guides 1965 edition. The parties ask that the most recent 

edition of the AHA Guides be subst i tu t ed. 

ISSUE 

The sole issue in this matter is cla imant ' s entitlement to 
permanent partial disability for a scheduled membe r . 

STATEMENT OP THE CASE 

Fifty- year-old married claimant testified to thirty-one and 
six-tenths years of employment with de fendant. Some portion of 
that time was spent in the offal de partment, but his last 
twenty-five years have been as a ham boner. Be stated that ham 
boning entails defatting the ham, tak ing the B bone out of the 
butt by cu t ting around it, turning the ham, removing the shank 
bone, slicing through the center and disca rding the center bone. 
He used a knife in his right hand and used the lef t hand which 
was gloved in mesh t o hold the ham and to pull the meat apa r t. 

Claimant described the circumstances surrounding his injury 
of August 1 , 1979 as follows: Be was cutti ng around the B bone 
using a knife. The kni f e penetrated an area at the base of his 
left thumb. Be took off bis equipment. The f oreman took him t o 
t he nurse. He was hospi t alized. A surgical r epair was done to 
connect a severed cord to his thumb. Be was off work for eight 
weeks during which time he had whirlpool t r eatments and therapy. 
The latter was painf ul to him. Be returned to h i s )Ob as a ham 
boner on October 1 , 1 979. 

Claimant r ecal led that initially on his return, he experienced 
loss of strength and diff i culty removing the B bone. Be also 
noted trouble cutting off knuckles as he could not get a proper 
hold with his thumb. Be remembered that he could not grip as 
well, that his thumb tired in a short period of time and that he 
had to relax his thumb which became cold and stiff. Pain 
occurred in an hour with exertion. 

Claimant continues to have loss of mobility and t rouble with 
fine motor movements. Be states that his condition has been 
substantially the same since his return to work . He reported 
difficulty with some household tasks such as nailing up weather 
stripping, picking up a needle and tying on fish hooks. Claimant 
said he is troubled by changes in the weather with cold bringing 
on stiffness. He alleged a sensation of his thumb being pulled 
back . 

Claimant denied prior or subsequent injuries t o his t humb. 
He acknowledged a n injury to his lef t arm when a knife entered 
it at the bend in his elbow. Be said that he was treated with a 
bandage and had no loss of work . In another incident, claimant 
stuck a kntfe in his wrist area which resulted in a half inch 
scar. Claimant attributed all his present problems to his 
August 14 , 1979 injury. 

Although claimant's surgery was done by Dr. Paber, claimant 
elected to see Dr. Pield who performed a half hour e xamination 
and used an Instrument to measure claimant's range o f motion. 
Be did not recollect whether or not he had been quest i oned by 
t he doctor about difficulties at home. 

Cl aimant was sent by the company t o Iowa City where he was 
e xamined by t wo physicians. It was claimant's understanding 
that he was being sent because of the variation in findings by 
Dr. Faber and Dr. Fiel d. Be stated that one physician saw him 
for less than five minutes; t he second for fi fteen minu t es. 
Claimant did not recall that either used any instruments to 
measure range of motion; however, they did observe his moving 
his thumb and test h i s sensat i on. 

Bospltal records show claimant was admitted on August 1, 
1979 for repair of a lacerated flexor pollicus longus on t he 
left. The sur gery was reported by L. c. Faber, H.D., as follows: 

Following satisfactory Xylocaine block of the left 
arm, an incision was made over the thenar eminence 
and at the wrist. At the wrist medial to the carpi 
radialis the pollicus longus tendon was isolated and 
found to be seve red a t about the mid thenar eminence. 

An incision was made at the interphalangeal space 
and fle xor tendon was isolated here and its end was 
found. It was brought through the fle xor tunnel 
with a dull probe and the incision was made in the 
thenar eminence muscles at their origin opening up 
the flexor canal so that the tendon could be approximated 
with a pulley stitch of 2-0 Vlcryl and the peripheral 
approx imation with interrupted 4-0 Vicryl. 

Davids. Pield, H.D., orthopedic surgeon, saw claimant and 
reported his findings in a letter to Dr. Faber. Be found range 
of motion In the interphalangeal joint at from zero to thirty 
degrees and in the metacarpal-phalangeal joint at fifteen to 
sixty degrees. Dr. Field recorded some numbness on the ulnar 
side of the thumb. No bony abnormalities were seen on x-ray. 
The doctor assessed claimant's impairment at forty-si x percent 
of the thumb, eighteen percent of the hand, eighteen percent of 
the upper extremity or eleven percent of the whole man. 

ors. Lindenfeld and Buckwalter of the Orthopedics Department 
at the University of Iowa Hospitals and Clinics saw claimant on 
October 8, 1981. Range of motion in t he interphalangeal joint 
was zero to fif t y-five degrees, in the me t acarpophalangeal it 
was minus ten to si xty- five degrees. Claimant was able to 
oppose his thumb and his small finger and to abduct. Good power 
was found in the abductor brevus. Two point discrimination was 
sixteen mm on the r adial side and thirteen mm on the ulnar side 
of the thumb. 

APPLICABLE LAW AND ANALYSIS 

The sole issue in t his matter is claimant's entitlement to 
permanent partial disability for a scheduled member. 

The right of a worke~ to receive ce,ftpensation for injuries 
sustained which arose out of and in the course of employment is 
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statutory. The statute conferring this right can also fix the 
amount of compensation to be paid for different specific injuries, 
and the employee is not entitled to compensation except as 
provided by the statute. Soukup v. Shores, 222 Iowa 272, 268 N.W. 
598 (1936). 

Where the result of an injury causes the loss of a foot, or 
eye, etc., the loss, together with its ensuing natural results 
upon the body, is a permanent partial disability and is entitled 
only to the prescribed compensation. Barton v. Nevada Poultry 
Co. , 253 Iowa 285, 290, 110 N.W.2d 660, (1961). The schedule 
Tixed by the legislature includes compensation for resulting 
reduced capacity to labor and earning power. Schell v. Central 
Engineering Co., 232 Iowa 421, 425, 4 N.W.2d 399, (l942). 
The claimant has the burden of showing that his ailment extends 
beyond the scheduled loss. Kellogg v. Shute and Lewis Coal Co., 
256 Iowa 1257, 130 N.W.2d 667 (1964). 

Larson in 2 Workmen's Compensation S58 at 10-28 (Desk ed. 
1976) discusses the nature of scheduled benefits and points out 
that •payments are not dependent on actual wage loss • and that 
they are not •an erratic deviation from the underlying principle 
of compensation law--that benefits related to loss of earning 
capacity and not to physical injury as such." The theory, 
according to Larson, is unchanged with the only difference being 
that " the effect on earning capacity is a conclusively presumed 
one, instead of a specifically proved one based on the individual's 
actual wage-loss experience. • 

Claimant argues that he should be awarded a forty-six 
percent impairment of the thumb. Defendant argues claimant's 
impairment is not more than seventeen percent of the thumb. The 
parties seem to be in agreement regarding the use of the AHA 
Guides to assess claimant's impairment. At the time of hearing, 
portions of the 1965 edition were offered into evidence. The 
parties indicated they wished the undersigned to use a more 
recent version if one was available. 

There is a conflict in the medical evidence between the 
assessments made by Dr. Pield and those made by Drs. Lindenfeld 
and Buckwalter. No evidence from the treating surgeon as to 
claimant's degree of impairment was offered. Claimant, a 
credible witness, testified that Dr. Pield used an instrument to 
measure his range of motion and that no instrument was used by 
the doctors at Iowa City. Because of the greater accuracy in 
assessing the impairment afforded by use of a measuring device, 
greater weight is being given to the opinion of Dr. Field. 

Dr. Field concluded claimant had a forty-six percent impair
ment of his thumb. The undersigned has applied the AHA Guides 
and has reached a different percentage. While the basic tables 
now a part of the AHA Guides are unchanged from those offered 
into evidence at the time of hearing, the current tables refer 
to lost and retained motion. Dr. Field found the range of 
motion in the interphalangeal joint to be from zero to thirty 
degrees resulting in a twenty-eight percent impairment. That 
assessment is correct. The orthopedist found the range of 
motion in the metacarpophalangeal joint from fifteen to sixty 
degrees. Claimant has lost fifteen degrees of motion. Dr. 
Pield apparently used the next higher figure, or twenty degrees 
lost to obtain an eighteen percent rating. This deputy indus
trial commissioner concludes a fourteen percent rating would be 
more accurate. 

Plexion from neutral 
position (0°) to: 

Degrees of 
Joint Motion 

LOST RETAINED 
o• .... 60...... •• • o ••..... 551 

10• •.•• so ......... 10 .••... 46 
20• •••• 40 ••....•.• 20 ..••.. 37 
30° •••• 30 ...•••.•• 30 •••••• 27 
40° ••.. 20 •.••..... 40 •••••• 18 
so• .... 10 ••••.•..• 50 .•.•.. 9 
60 °. . • . 0.. • • • • • . . 60 • • • . • • 0 

Having found impairment to those two joints, the doctor apparently 
added t wenty-eight and eighteen to obtain his total of forty-six 
percent. That method is not the one recognized by the AHA 
Guides which provide, in part: 

1. Calculate separately and record impairment of 
the thumb contributed by each joint. 

2. Combine impairment values, using combined 
values chart, to ascertain impairment of thumb 
contributed by all joints. 

Exam~le--Restriction Motion: 
Interp alangeal Joint: 40 degrees flexion from 
neutral position (0°) OR from maximum extension a 23\ 
Hetacarpophalangeal joint: 50 degrees active 
flexion from neutral position (0°) OR from 
maximum extension ............................. • 9 

Carpometacarpal joint: 10 degrees active flexion 
and 20 degrees active extension .••..•.•.••••..• • 10 
(23 combined with 9a30i 
30 combined with 10•37) 37\ 

The undersigned has used the values of twenty-eight percent and 
fourteen percent and has consulted thP combined value chart 
which gives a total impairment of thirty-eight percent. 

Iowa Code section 85.34(2)(a) provides that loss of a thumb 
will result in sixty weeks of weekly compensation. As claimant's 
impairment has been assessed at thirty-eight percent, he is 
entitled to twenty-two point eight weeks of compensation. 

FINDINGS OF FACT 

That claimant is a credible witness. 

That claimant is fifty years of age. 

Th~t claimant has been employed by defendant for thirty-one 
and six-tenths years with his last twenty-five years as a ham 
boner. 

That on August 1, 1979 as he was deboning a ham, his knife 
penetrated the base of his left thumb. 

That claimant underwent hospitalization and surgery related 
to his thumb. 

That claimant has been paid healing period as a result of 
his injury. 

That claimant has experienced loss of strength and restriction 
of motion in his thumb. 

That claimant has changed the manner of peform1ng his job. 

That claimant had no prior or subsequent injuries to his 
thumb. 

That claimant has had other injuries to his left upper 
extremity. 

That claimant has some loss of sensation in his thumb. 

That range of motion in his thumb was found to be zero to 
thirty degrees in the interphalangeal joint and fifteen to sixty 
degrees in the metacarpophalangeal joint by Dr. Field. 

That range of motion in the thumb was found to be zero to 
fifty-five degrees in the interphalangeal and minus ten to 
sixty-five degrees in the metacarpophalangeal joint by physicians 
at Iowa City. 

That Dr. Field's measurements are more reliable than those 
of Iowa City. 

CONCLUSIONS OP LAW 

WHEREFORE, IT IS CONCLUDED: 

That claimant has a thirty-eight (38) percent impairment to 
his left thumb as a result of an injury arising out of and in 
the course of his employment on August l, 1979. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendant pay unto claimant permanent partial disability 
benefits at a rate of t wo hundred ninety-six and 34/100 dollars 
($296.34) for a period of twenty-two and eight-tenths (22 8/10) 
weeks. 

That defendant pay this a ward in a lump sum. 

That defendant pay interest pursuant to Iowa Code section 85.30. 

That defendant pay costs pursuant to Industrial Commissioner 
Rule 500-4.33. 

That defendant file a final report in thirty (30) days. 

Signed and filed this 29th day of October, 1982. 

No Appeal 
JUDITH ANN HIGGS 
DEPUTY INDUSTRIAL COMMISSIONER 



246 REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 

BEFORE TB£ IOWA INDUSTRIAL COMM ISSIONER 

CHARLES D. SUMNER, 

Claimant, 

vs. 

VARIED ENTERPRISES, INC., dolng: 
business in the name PRIVATE 
CARRIER PERSONNEL and THE 
QUAKER OATS COMPANY, 

Employer, 

and 

SAFECO INSURANCE COMPANY 
OF AMERICA, 

Insurance Carrier, 
Defendants. 

File No. 618350 

A P P E A L 

DECISION 

STATEMENT OF THE CASE 

Claimant appeals from a proposed arbitration decision. On 
arbitration the deputy determined the claimant's myocardial 
infarction did not arise out of his employment as a semi-truck 
team driver. The deputy stated the •greater weight of medical 
evidence" indicated claimant's atherosclerotic coronary artery 
heart disease was the "most important contributory factor• to 
the onset of the infarction. Additionally, the deputy found the 
claimant's continuing to drive his semi-truck after "encountering 
pain" did not aggravate his condition. Both sides have filed 
extensive briefs in this matter. 

The record on appeal consists of the entire record of the 
arbitration proceeding which Includes the transcript of the 
hearing; claimant's exhibits 1 through 21; claimant's answer to 
Interrogatory number 5; defendants' exhibits A, B, C, D, F, G, R 
and I; and the depositions of the claimant, Liberato A. Iannone, 
M.D., Donald Brown, M.D., Paul From, M.D., Floyd Buffington, 
Elverna Wimer, Boward Alfred Hilton, Jr., and John L. Mentzer, 
Jr. 

ISSUES 

The claimant's stated issues contained within his appeal 
brief o~c quite lengthy and argumPntative in scope rather than a 
proper framing of the particular legal and factual issues. For 
the sake of brevity and clarity within this complex case, 
regarding causal relation of employment to a myocardial infarc
tion, the claimant's issues on appeal may be framed as: 

(1) Whether the deputy incorrectly relied upon defendants' 
medical experts' opinions which are supposedly based upon 
inferences drawn contrary to Iowa case law regarding a necessity 
of showing unusual stress? 

(2) Whether the deputy incorrectly applied a "single unusual 
occurrence or unusual incident test" and did not give credence 
to claimant's analysis of Iowa case law that such a showing is 
not necessary when there is a period of ongoing mental or 
physical stress? 

(3) Whether claimant needs only to show that his heart was 
damaged by continuing work exertions after the onset of his 
infarction in order to establish a causal relationship? 

(4) Whether claimant ls correct in contending his athero
sclerosis did not manifest itself into a required preexisting 
condition in order to bring him within the so-called "Littell" 
rule or Larson's -personal contribution" doctrine? 

(5) Whether the claimant satisfied the burden of "Littell" 
(i.e., heavy exertions superimposed on an already defective 
heart) by showing emotional and physical stress in his employment 
that is greater than found in non-employment life? 

(6) Whether the claimant ls permanently and totally disabled? 

Defendants contend the evidence compels the following 
findings of fact made by the deputy: That the claimant has not 
proven his infarction was caused by any unusual activity or 
heavy exertion aggravating his underlying severe coronary artery 
disease; and the continuing to drive did not aggravate the 
damage caused by the infarction. 

REVIEW OF TB£ EVIDENCE 

Claimant is a 46 year old man. Be suffered a myocardial 
infarction while driving a semi-truck In the course of his 
employment on October 11, 1979. (Transcript, p. 14) A myocardial 
Infarction is often called a heart attack which, technically 
speaking, means the death of a section of the myocardial (i.e., 
heert) muscle caused by an interruption of blood supply to the 
particular section of the myocardial muscle. (Brown deposition, 
p. 16) 

Claimant began his employment as a •team driver" on September 
17, 1979, approximately 3 1/ 2 weeks before the infarction. (Tr., 
p. 15) Be described team driving as essentially a non-stop two 
man driving operation which stops only for fuel, meals and one 
shower per day. While one driver operates the semi-truck, the 
other driver either sleeps In the sleeping berth which is 
attached to the truck cab, or simply sits and waits for his turn 
to drive. (Tr., pp. 29-31) Claimant's co-driver during his 
employment, Floyd Buffington, testified on deposition that team 
driving was a 23 hour, 4 to 6 day per week job. (Buffington dep., 
p. 17) 

On the day of his infarction the claimant began his driving 
shift et 4 :00 a.m. Be had just finished eating breakfast In a 
truck stop wh ile his co-driver slept within the sleeping berth. 
Prior to breakfas t he had just finished sleeping 6 to 7 hours 
within t he sleeping berth. When he started driving, his co-driver 
remained sleeping. The team was hauling a trailer southward 
upon the interstate system to a warehouse located in Atlanta, 
Georgia. The record establishes that the road conditions we re 
dry, the wea t her was clear, and the air was cool. (Tr., pp. 57-61; 
Buffington dep., pp. 17, 105-106) 

Within 15 to 20 minutes of driving , claimant said he started 
feeling chest pa i ns, but believed it was only heartburn. Re 
decided to continue to drive onward to Atlanta where he would 
stop to ge t some bicarbonat e of soda. (Tr., pp. 61-62) Within 
one hour and 15 minutes later, the pain supposedly became 
"virtually unbearable. • (Tr., p. 62, 11., 19-20) Due to t his 
higher degree of pain, the claimant stated he decided to turn 
off at a smaller truck stop before Atlanta, however, he missed 
the appropriate e xit, so he then proceeded to drive on to 
Atlanta. (Tr., p. 63) Re said the pain "hurt bad" and he had 
to slow down in order to concentrate on driving. (Tr., p. 64) 
Be said he could have e xited onto a smaller highway, however, he 
did not do so because he was not sure what he would find. (Tr . , 
p. 64) There was an adequa t e beam strip along the highway, bu t 
he did not pull over. (Tr., p. 65) 

Buffington testified he was awakened by being " jarred 
around " in the sleeping berth which was caused by claimant's 
driving. (Buffing t on dep., p. 115, 1. 12) Be said the claimant 
pulled the truck over and told him he had indige stion, but he 
wanted to continue driving up to tr~ next exit where he would 
stop to get bicarbonate of soda. (Buffington dep., pp. 115-117) 
Claimant testified he does not recall this Incident or conversa
tion. (Tr., p. 66) 

Claimant stated that nothing unusual happened t o him after 
the chest pain started . Be stated he arrived at the truck stop 
2 1/2 hours after he started to d r ive. When pul ling Into the 
truck stop, he said he had to maneuver the semi-truck, which 
does not have power steering, through three 90 degree angle 
turns. He said he had to "lay right Into the wheel " in order to 
turn the vehicle. (Tr., pp. 66- 67) 

Be stopped in front of the restaurant truck stop in a 
no-parking zone and went to consu~e bicarbonate of soda. Afte r 
consuming the soda with water, he laid his head down on the 
counter, went to the washroom, had another bicarbonate and then 
began to feel worse. At this time he decided he needed a doctor. 
Claimant went outside and awoke his co-driver who called for 
emergency help. Claimant rapidly received Hmbulance treatment 
which included oxygen and rest. Be was admitted to emergency 
care with a diagnosed ~cute myoc~rdlal inf~rction. Be rem~incd 
hospitalized for 14 days In Atlanta. (Tr., pp. 67-72) 

A subsequent coronary arteriogram performed on December 6, 
1979 showed the presence of an atherosclerotic cardiovascular 
disease. (Claimant's Exhibit 1) Claimant stated he had no 
prior knowledge of his diseased condition. (Tr., p. 18) Both 
of his experts postulated that he suffered a coronary occlus i on 
episode (i.e., a blood clot) at the time he started to experience 
chest pains approximately 15 to 20 minutes after he started his 
turn t o drive. At this time his e xperts opined his hear t muscle 
started to die. (Iannone dep., pp. 41, 53; Tr., pp. 254, 260) 

Both defendants ' and claimant's medical e xperts also agree 
that atherosclerosis Is a progressive and Irreversible disease 
and claimant's atherosclerosis probably began t o form during his 
teenage years. (Tr., p. 281: Iannone dep., pp. 54-55: Brown dep., 
pp. 21, 34: Prom dep., p. 7) 

However, the experts disagree as to whether claimant's 
compromised circulatory function due to the presence of hie 
atherosclerosis was further compromised by his alleged job 
related physical and mental stress and whether this s t ress could 
have triggered the infarction. These medical opinions are 
reviewed later. 

Claimant described himself as being in e xcellent health with 
no history of chest pain prior to work ing for the defendan t 
employer. (Tr., pp. 15, 18) Before going to work for the 
employer, claimant worked primarily as a solo semi-truck driver 
during 1974 to 1978 and part of 1979. (Cl. Answer to Interrogatory 
No. 5, entered; Tr., p. 12) During this time claimant drove as 
a team driver in only six or eight situations. (Tr., p. 31) 

Under the employ of the defendant the claimant was placed on 
a 30 day probationary period wherein he could have been terminated 
without showing cause. Be testified that he had emotional 
stress because of this •unnerving• probatlonary period in 
relation to his alleged difficulty with required paperwork as a 
semi-truck driver, as well as fear of employer criticism in 
response to vehicle break downs, and his alleged Inability to 
adapt to sleeping conditions within the sleeping berth while the 
semi-truck was in constant motion which created a failing 
ability to stay awake while driving. (Tr., pp. 44-56) 

Claimant stated his progressive fatigue supposedly caused by 
his inability to sleep caused him to be p~yslcally unable to 
fulfill his equal share of the team driving. Claimant stated 
his co-driver actually drove more miles than as indicated on his 
driver's daily log book. (Defendants' Ex . C) The driving team 
was not required to unload any trailers. Claimant implied that 
his previous experience as a solo driver did not cause him any 
difficulty. (Tr., p. 33) 

Claimant said he was completely exhausted by the time he 
arrived home after his team driving trips. Nevertheless, he 
said despite becoming progressively tired he continued to work 
in order to keep the relatively high paying job. (Tr., p. 54) 
He said he had increased stress toward the end of his probationary 
period. (Tr., p. 54) Additionally, claimant alleged he had 
Increased stress regardinq his reguired,g.,perwork because he did 
not receive a training course on policy and procedures vhich the 
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company said was to be provided. (Tr., p. 42) Claimant stated 
the required paperwork was dissimilar to his previous truck 
driving employment. (Tr., pp. 42-43) On the night of his 
infarction, claimant described becoming emotionally upset when 
his co-driver did not a waken him while driving up and over a 
particularly steep mountain located in Tennessee. (Tr., p. 49-50) 

On cross-examination, claimant admitted he did not receive 
any threats or warnings during his probationary period and that 
he could have asked his supervisors any questions regarding his 
paperwork during a safety training meeting. (Tr., p. 125) 
Claimant stated he did not have any domestic emotional pressure 
during the course of employment even though his son's family 
recently moved into his residence after his son's house was 
destroyed by fire. (Tr., p. 115) Claimant stated he did not 
recall whether his house payments or pickup truck payments were 
delinquent because his wife handled these matters. (Tr., p. 114) 

On redirect-examination, claimant said the most strenuous 
part of his employment was completing the paperwork because he 
was not sure he was properly doing the work. (Tr., p. 142) 
Claimant stated that his home activities of planting and gardening 
were more strenuous than his driving. Be said as a solo driver, 
he was able to stop his semi-truck and receive a good night's 
sleep as opposed to his team driving experience with the employer. 
Be said he was criticized by one of his supervisors when he had 
a truck break down. (Tr., pp. 141-1 48) 

Floyd Buffington, the claimant's co-driver, has 20 years 
experience as a semi-truck driver with 8 years of team driving 
experience. Be stated that team driving is not difficult if the 
driver knows how to get to sleep. Be stated that some drivers 
can "never adjust to it.• (Buffington dep., p. 14, 1. 19) Be 
said the claimant came to work on the first day of employment 
for the defendant employer in a fatigued state and was unable to 
drive more than t wo hours at a time. (Buffington dep., p. 66) 
Buffington attributed claimant's condition to claimant's state
ment that he drove 5,000 miles in five or six days immediately 
prior to going to work for the employer. (Buffington dep., pp. 
24-26) 

Buffington stated that the claimant's driver's daily log 
book does not accurately reflect the number of hours claimant 
drove. (Buffington dep., p. 21) Be said he unlawfully drove 75 
percent of the team driving (Buffington dep., p. 50), because 
the claimant was al wa ys too tired to drive and he wanted to help 
him get beyond the probationary period (Buffington dep., p. 70). 
Buffington said he assumed the share of team driving would 
eventually balance out, however he said the claimant became 
progressively worse. (Buffington dep., p. 26) 

Sometime during the final week of employment, Buffington 
told the claimant that they were going to split up as a team due 
to claimant's inability to drive. (Buffington dep., p. 66-69) 
Buffington characterized claimant's expressed concern over his 
probationary status as what "(e)very man• does under the same 
status. (Buffington dep., p. 75) Be dismissed claimant's 
paperwork complaints as •just normal• (Buffington dep., p. 80, 1. 
15), and stated the paperwork was •self-explanatory.• (Buffington 
dep., p. 83, ]. 23) Be stated the company's paperwork was 
•easier• than other similar companies and contended the paperwork 
was similar to claimant's prior paperwork experience in another 
driving position. (Buffington dep., pp. 81-83) 

Elverna Wimer, a payroll clerk and account analyst with the 
team driving lessee company testified by deposition on behalf of 
the defendants tha t claimant's and Buffington's paperwork was a 
• fair job" for being new drivers. (Wimer dep., p. 8, J. 19) 
This witness could not recall whether she ever spoke to the 
claimant. (Wimer dep., p. 11) 

John L. Mentzer, Jr . , supervisor for the team driving lessee 
company, testified by deposition on behalf of the defendants 
that there were no complaints regarding claimant ' s and Buffington's 
paperwork which was •pretty near perfect from the beginning.• 
(Men t zer dep., p. 53, 1. 5-6) Be stated the team was doing 
well; however he could not recall whether the claimant was made 
aware of his success in doing the paperwork. (Mentzer dep., pp. 
53-54) 

Claimant's medical e xpert opinions were rendered by Liberato 
A. Iannone, H.D., who testified by way of deposition and Robert 
ireamer, M. D., who testified at the hearing. 

Dr. Iannone is a board certified cardiologist. Bis practice 
consists of diagnosis of cardiac diseases. (Iannone dep., pp. 
4-S) Be is claimant's current treating physician and according 
to the record, he has personally e xamined the claimant on three 
separate occasions: December 6, 1979, April 1980, and September 
1980. Dr. Iannone's examination of December 6, 1979, which 
included a coronary angiography, found the claimant suffered a 
• 1arge ~nterior wall myocardial infarction with residual compen
sated congestive heart failure• and "significant left ventricular 
dysfunction which means the pumping power of the ventricle was 
significantly deteriorated because of the heart attack." 
(Iannone dep., p. 11, l. 2-8) In short, Dr. Iannone believes 
one-half of claimant's heart was destroyed whereby the amount of 
blood flow is reduced to half of its normal capacity. (Iannone 
dep., p. 12) Dr. Iannone feels the claimant's condition is 
•most assuredly• permanent. (Iannone dep., pp. 13-1S) A 
treadmill test performed in April 1980 showed "minimal capabilities .• 
(Iannone dep., p. 18, l. 14) A subsequent treadmill test 
performed in September 1980 showed the alive parts of claimant's 
heart are now showing evidence of ischemia, which means the 
claimant's condition is getting progressively worse. (Iannone 
dep., p. 19) 

Dr. Iannone postulated that the day before the infarction, 
the anterior decending artery had a 90 percent blockage caused 
by atherosclerosis, then on the day of the infarction the artery 
became totally blocked which started the myocardium to die. 
(Iannone dep., p. 32) Subject to defendants' objection that a 
hypothetical question was contrary to the record on the basis 
that the record shows the claimant beginning his employment in a 
tired state, Dr. Iannone opined there is a •-~terial causal 

relationship between the events preceding the heart attack and 
the heart attack itself in that they were directly related." 
(Iannone dep., p. 46, 11. 5-8) 

Dr. Iannone believes that driving a semi-truck is more 
stressful than elective non-employment activity, because: 

I feel that the nonwork activity is elective, can 
be terminated at will; whereas, the work activity 
is not elective, cannot be terminated at will, and 
there is a superimposed demand of not only the 
physical activity but the mental need to continue 
the work and both of these things in my opinion 
increases the work load of the heart and will in 
that way jeopardize the heart muscle itself when 
the heart attack starts. Demands are still being 
placed on the heart far above the nonwork activity 
that have been described. (Iannone dep., p. 74, 11. 
2-12) 

Regarding causal relationship between claimant's alleged 
stress and infarction, and myocardial damage caused by his 
continual exertion after onset of infarction symptoms, Dr. 
Iannone testified as follows: 

o. And when you're talking about disease, are you 
talking about the atherosclerosis? 

(Defendants• objection on grounds of irrelevancy 
omitted] 

A. Yes. I have no problem in saying that once the 
disease is present, that stress, be it physical, 
emotional or physical may be the straw that breaks 
the camel's back in precipitating the heart attack, 
so that is what I'm trying to clarify, that I 
cannot find where stress as such is necessarily a 
prerequisite toward developing this disease. 

o. But, again, it's your opinion that in this 
particular case stress under which he was placed 
precipitated? 

A. Helped in precipitating. 

(Defendants' objection on grounds of irrelevancy 
omitted) 

o. Doctor, I guess I'm trying to clarify the 
difference between risk factors that deal with 
atherosclerosis and risk factors that deal with 
clinical coronary heart disease in which you have 
actual ongoing heart damage occurring, and do you 
have an opinion in this particular case as to 
whether the prolonged stress· would have an effect 
on the second of those, the coronary heart disease 
of a clinical level? 

A. Yes, I do. 

o. What is that opinion? 

(Defendants' objection on basis of not sufficient 
foundation omitted] 

A. I feel that both the physical and mental and 
emphasis stress of the situation as we have described 
here as a significant mitigating factor in precipi
tating and worsening the overall myocardial heart 
damage. 

o. And 1n particular, that part of the driving 
that occurred after the onset of pain, what is your 
opinion as to that particular factor where does it 
fit in the picture. 

(Defendants' objection on grounds of irrelevancy 
omitted] 

A. The continued driving, the continued stress, 
the continued work load that the driver, Hr. Sumner 
had to undergo and did undergo after the onset of 
the symptoms was a factor in worsening and progressing 
the extent of damage that occurred. 

o. There"s a question as to the effect of eating 
prior to starting h i s driving. Do you have an 
opinion as to what the effect of eating a meal 
prior to starting driving might have upon the 
coronary function? 

A. It would make the heart have to work even 
harder. It's another load that the heart has to 
work with in addition to the work of driving. 
(Iannone dep., p. 74, 1. 2 - p. 77, l. 24) 

On cross-examination, Dr. Iannone agreed with defense 
counsel that it is an accepted practice among cardiologists to 
l~cate an unusual event in close proximity to the onset of 
symptoms in determining causation; however, this expert added 
that a heart attack can occur at rest, •so it is not necessary 
that the activity may have a relationship to this disease.• 
(Iannone dep., p. 59, 11. 9-10) 

Dr. Iannone testified: 

A. I feel there is a causal and material connec
tion between the factors involved with continuing 
the moderate to severe, heavy activity that he was 
doing at the time the heart attack was going on. 
The Ideal thing at the first onset of this man's 
pain was that he should have been in a hospital. 
(Iannone dep., p. 47) 
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Cla imant's addi t ional e xper t ls Dr. Kreame r, who ls board 
certified ln cardiology and whose practice is l1m1ted to cardiology. 
Dr. Kr eamer has no t personally e xamined t he claimant. Based 
upon the record of t he case, it seems or. Kreamer has reviewed 
all pertinent med i cal records. 

Dr. Kreamer testified that there are studies which show that 
stress and strain aggravates coronary heart problems. Be stated 
a causal relationship e xists between levels of oxygen demand and 
supply and cardiac pain in patients with compromised coronary 
circulation. Be suggested a normal individual with underlying 
atherosclecotic disease would have increased stress and an 
increased heart rate while driving a vehicle; therefore he 
stated t he claimant had more physical or emot ional stress as a 
truck driver as opposed t o an individual in non-employment life, 
which thereby must have resulted In an increased heart rate 
whereby his atherosclerosis would have prevented his myocardium 
from receiving needed oxygen. (Tr., pp. 269-271) 

On cross-examina t ion, Dr. Kreamer admitted he did not 
possess knowledge of claimant's day to day activity prior to h is 
infarction. (Tr., pp. 301-302) Or. Kreamer also admit t ed that 
it ls usual to consider whe t her a stimulus occurred in attempting 
to find causation, but he stated that the particular person's 
bodily function must be considered from moment to moment and 
what is normally usual may become unusual, and that pain itself 
causes an increased demand for nutrients and oxygen to the heart. 
(Tr., pp. 285-287) 

Dr. Kreamer testified that continuing to work after the 
onset of symptoms caused an aggravation of the myocardial 
damage, epeclally in consideration of the increased o xygen 
demands upon t ur ning a semi-truck 's steering wheel which does 
no t have power steering. (Tc., p. 261) 

Or. Kreamer believes that 1f rest and oxygen would have been 
instituted earlier, claimant's infarction may have been Jess 
severe (Tr., p. 262); however, he cannot Indicate how much less 
damage would have occurred if claimant was put to rest sooner (Tr., 
p. 289). 

Defendants presented the testimony of Donald Dirl Brown, H.D., 
a board certified cardiologist, and Paul From, H.D., a board 
re-certified Internist. 

Dr. Brown examined the claimant at the request of the 
def endants. The examination was held December 15, 1980 and its 
purpose was for recommendation to De. Iannone as well as prepara
tion foe his testimony. (Brown dep., pp. 4, 40) 

Dr. Brown opined there is no relationship between emotional 
stress and a myocardial infarction. (Brown dep., p. 16) Be 
stated claimant's atherosclerotlc coronary artery neart disease 
was the primary reason foe the infarct ion; he stated 1f the 
claimant had "not had the atherosclerosis he would not have had 
the infarct." (Brown dep., p. 21, ll. 16-17) Furthermore, he 
said the amount of physical activity the claimant performed 
•would not approach what I would call undue physical activity• 
to produce " the race infarct which occurs under undue physical 
stress.• (Brown dep., p. 22, ll. 7-10) Dr. Brown stated the 
demand on a heart due to driving a truck •would be less in an 
individual accustomed to doing the activity• (Brown dep., p. 32, 
11. 23-24); and generally "pain causes higher heart rate and 
blood pressure. • (Brown dep., p. 33, 1. 18) or. Brown testified 
he could not say "with any medical certainty that the overall 
extent of (claimant's myocardial) damage would have necessarily 
been Jess had he had it in the truck versus ... r!ght in the 
emergency room. • (Brown dep., p. 38, 11. 18-22) 

On cross-examination Dr. Brown seemed to distinguish betwetn 
a personality proto-type known as "Type A" which is classified 
as a "hard driving, rather compet itive, goal-oriented Individual " 
(Brown dep., p. 15, 11. 4-5), which has been found to have a 
higher degree of risk to develop a coronary event and stress 
which may cause artery duease. (Brown dep., p. 4 5) Or. Brown 
contends that the claimant may have had angina due t o a transient 
imbalance of demand of oxygen and nutrients In the blood strea~ 
because of emotional or physical activity, but this was not the 
trigger to the infarct, as he explained: 

What appears to cause a heart attack, particularly 
the kind of heart attack that this individual had, 
a transmittal myocardial Infarction, ls a sudden 
Interruption of blood flow Itself related, one, to 
the underlying a t herosclerotic narrowing, and 
frequently with a superimposition of that narrowing 
c,f a clot or thrombosis. (Brown dep., p. 59, J. 24 
- p. 60, J. 4 ) 

De. Brown repea t edly disagreed with claimant's counsel on 
interpretation of medical journal articles discussing the 
relation of personality types with mental and physical stress as 
being connected to coronaey artery disease. Dr. Brown contends 
the studies merely show a rise of coronary disease, such as 
atherosclerosis, with certain personality types and such studies 
do not relate mental or physical stress to the precipi t ation of 
an infarction, even In the presence of a coronary disease. 
(Brown dep., pp. 62-71) 

Dr. Brown, questioned further on cross-examination, stated 
It would be fair to speculate that the longer heart pain Is 
unrelieved, " the heart's work load would be greater and that the 
damage might be slightly greater.• (Brown dep., p. 6 4 , 11. 10-11) 
Be said "(o)ne can only speculate" on whether there would have 
been lessened cardiac damage had treatment been instituted 
earlier. (Brown dep., p. 73, J. 7) 

Dr. Prom has apparently never examined the claimant: however, 
he reviewed the pertinent records within this matter. Re also 
eeviewed a lengthy hypothetical question Immediately prior to 
his testimony. 

Dr. Prom, on direct-examination stated he could not predict 
when the infarct started other than within a t wo to three hour 
period. (Prom dep., pp. 19-23) On whether claimant's continued 

e xertions after onse t of s ymptoms either ca used or aggravated 
the myoca rdial infarct ion, Dr. From answered: 

(The c l aiman t ) liked h i s job , you know, a nd t his 
was ea r ly In the morning, very li t tle t ra f f ic at 
that time. It was something he ha d been used to 
for many, many years, to do this, and he didn 't 
drive very f ar, and I don't s ee that that coul d 
have aggrava t ed that particular thing, any inf a rc
tions he might have been having. (Prom dep. p. 24, 
11. 10-16) 

Dr. Prom went on t o say that in a •puristic sense• rest 
should be instituted as soon as possible. (Fr o1> dep., p. 24 , l. 171 

Dr. From responded to a hypo t hetical question which purpor ts 
to con t ain relevant facts to this case tha t t he claimant did not 
e xperience more physical or me ntal stress during t he period be 
was driving as opposed t o what an individual in nonemployment 
life would e xperie nce. The following direct quo t e reflects t he 
basis of Dr. Prom's opinion: 

l don't think that he did because I know that in 
t his hypothe t ical question It's alluded that a 
number of things have been tak ing place, you know. 
I mean he didn't sleep well. Bis codriver said to 
him that, you know, i f he didn't straighten out and 
do his share, they'd have to spli t up and so for t h. 
Be had not been working with that fellow very long, 
anyway, and to me tha t is not a gr eat deal of what 
we now In our societ y call stress. Now, i t 's true 
t hat it is stress to some degree and it's true tha t 
the blue-collar worker is the man that gets the 
stress, but I don't think t hat the lack of sleep is 
tha t k ind of stress. When we talk about str ess 
what we're t alking about is a situation in which a 
person finds himself in a light or situation which 
is dis t asteful to him, often because his basic 
values In life are being threa t ened. Por e xample, 
I could tell you about one myself. In younger days 
when I was president of some organizations which 
were really money-raising organizations I was asked 
t o 90 out and collect money for these organizations 
and I always felt this was very dis t asteful. I 
never did like to ask anybody for money and I could 
think of all sor t s of reasons why I ought not to go 
that day. Well, that was stress to me because I 
knew that when I put myself in that situat ion I 
wasn't going to feel good and I did not want to not 
feel good, so I'd refuse to go, so I'd come up with 
these elaborat e mechanisms like, "By gosh, I just 
remembered I've got this other t hing and I can't 
9ct out of i t . • That kind of situation Is s t ress. 
Hissing some sleep, sure, that might not ma ke you 
feel so good, but that's not stress, really. The 
guy saying, "Listen, fellow, if you don't straighten 
up, we're going to spli t up, • that might be stress, 
but he only said it once and they had only been 
together a month . They d i dn't have any deep-down 
relationship, I'm sure, so, to me, I don't think he 
was under a grea t deal of what we really think of 
as stress that comes out in diseases that we call 
migraine, asthma, the production o f a t herosclerosis, 
or the aggravation of i t , the causes of myocardial 
infarctions, hypertension, pept ic ulcer , s k in 
rashes of various kinds. Those are t he diseases we 
associate with s t r e ss, and I don't think that that 
fellow had enough stress to really aggravate his 
atherosclerotic process, which he had t o have for 
many years or he wouldn't have gotten up to t his 
point. 

On further questioning, or. Prom stat ed the claimant "probably 
was subjected t o more stress than if he had not been in tha t 
particular situation, but what he had could not have meant 
anything to him. • (From dep., p. JS, 11. 9-12) 

On cross-examination, or. From admit t ed that he " firmly " 
believes there is a cause and e f fect r e lationship at times 
between job related stress and a myocardial infarct ion. (From 
dep., p. 37) Re distinguished •stable " angina pain from "unstable " 
angina, which will often be followed by an infarction. (From 
dep., p. 40) He said angina pain is generally brought on by 
physical activity or stress and removal of the stress would 
r elieve the episode, but the angina, I f not removed would not 
result in an infarction unless it was unstable angina. (From 
dep., pp. 45-46) Nevertheless, Dr. From stated the treatment 
for angina, without differentiating be tween stable or unstable, 
should be rest to • reduce his activity to the point were his 
heart is no t demanding more oxygen than the blood vessels will 
allow. • (From dep., p. 47, l 1. 16-18) Ile said emot ional stress 
does cause the heart rate to increase and the amount of stress 
is determined by the emotional ma keup of the Individual, and 
emotional stress may precipitate a myocardial infarction. (Fro• 
dep. pp. S0-52) Or. From said preexisting atheroscle rosis and a 
physically demanding or emotionally s t ressful job may affect the 
" end " of an atherosclerotlc condition which 1s the "occlusion. • 
(From dep., p. 61, 11. 2 4-25) Be said drivi ng creates more 
heart demand for oxygen. (From dep., p. 82) 

On redirect-examination, or. From sta t ed that nonwork 
activity such as gardening may place a greater workload on the 
heart t han driving and that the heart will adapt to accustomed 
activity because a person's heart can be trained to respond to 
certain activities. (From dep., pp. 85-871 

or. Kreamer, or. Iannone , and or. From agree tha t claim.ant's 
nonrecollectlon of t he erratic t ruck driving episode as described 
by Buffingt on is, indicative of a person undergoing an infarction. 
(Kreamer, Tr., p. 273; Iannone dep., p. 52: Fr om dep., p . 751 

APPLICABLE LAW 

Claimant has the b0rden of provrng by a preponderance of the 
evidence that he received an Injury arising out of and in the 
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course of his employment. McDowell v. Town of Clarksville, 241 
N.W.2d 904 ( I owa 1976). 

A claimant is not entitled t o compensation for the results 
of a preex isting injury o r disease. Rose v. John Deere Ottumwa 
Works, 247 Iowa 900, 908, 76 N.W.2d 756 (1956). However, if the 
claimant has a preexisting condition that is aggravated, accelerated, 
worsened, or "lighted up• by claimant ' s work activities which 
resul t s in a disabili t y, t he claimant is entitled to compensation 
to t he e x tent of the disability found to e x ist . Nicks v. Davenport 
Produce Co., 254 Iowa 130, 115 N.W.2d 812 ()962), Yeager v. Firestone 
Tire , Ru bber Co., 253 Iowa 369, 112 N.W.2d 299 (1961). 

In Sondag v. Fe r ris Ha rdware, 220 N. W.2d 903 (Iowa 1974), 
the Iowa Supreme Court discussed various concepts whereby a 
heart inju ry may be found to have arisen out of employment even 
though t he empl oyee had a preexisting circulatory or heart 
condi t ion. 

Under the fi r st concept, the claimant must show the work 
•ordina r ily requires heavy e xertions which superimposed on an 
already def ec t ive hea rt, aggravates or accelerates the condition, 
resu l ting in compensable injury.• Id. at 905 (citing Littell v. 
Lagomarcino Gru pe Co . , 235 Iowa 523-;-17 N.W.2d 120 (19 45)). 
Under this concept, often referred to as the "Littell" ra t ionale, 
claimant is accorded the liberal rule permitting compensation 
even t hough the i n jury does not arise ou t of an • accident,• 
"&peci al incident, • o r •unusual occurrence,• See: Sondag , 220 N.W.2d 
903, 905, and citations . In Sondag the court indica t ed the 
" Li t tell " rationale is parallel to a portion of lA Larson's 
Workmen ' s Compensation Laws ~38.83 (1973), p. 7-172 . The cou r t 
cited a pproving ly: 

" But when the employee contributes some personal 
element o f risk- - e.g., by having • • • a personal 
disease- - we have seen that the employment must 
contribute something substant ial to increase the 
risk . • • • 

" In heart cases, the effect of applying this 
distinction would be forthright: 

"If there is some personal causal contribution 
in t he form of a p reviously weakened or diseased 
heart, the employment contribution must take the 
f orm of an e xertion greater than that of nonemploy
ment life. • • • Note that the comparison is not 
with this employee ' s usual exertion in his em ploy
ment but with the exertions of normal nonemployment 
TI7e of this or any other person.• (Emphasis by 
treat i se as reproduced within Sondag, 220 N.W.2d at 
905 . ) 

The second concept under the Sondag case is where compensa
tion is allowed despite a preexisting circulatory or heart 
condition when the medica l testimony shows an "instance of 
unusually strenuous employmPnt e xertion,• imposed upon a pre
existing diseased condition, resulted in a heart injury. 220 N.W.2d 
at 905 (citing Gu yon v. Swift, Co., 229 Iowa 625, 295 N.W. 185 
()940)). 

In addition t o t he above theories of proving a heart injury 
a r ising out of employment, the court in Sondag stated "lilt has 
long been legally recognized that damage caused by continued 
exertions required by the employment after the onset of a heart 
attack is compensable.• 220 N.W.2d at 906, (citations omitted). 
Referring to this statement, the court cited approvingly from lA 
La r son's Wor kmen's Compensation Law S38.64(c), p. 7-145: 

"The most obvious relevance o f this element (con
tinuing exertion aft,: symptoms) is in showing 
causal connection between the obligations of the 
employment and the final injury; for if the wor kman, 
for some reason, feels impelled to continue with 
his duties when, but for these duties, he could and 
would have gone somewhere to lie down at once, the 
causal contribution of the employment to the 
agg ravation of the condition is clear. • Sondag, 
220 N. W.2d at 906. 

After setting forth the above language from Larson's Workmen's 
Compensation Law S38.6 4(c), the court in Sondag stated "(t]he 
common knowledge that complete rest and immobilization are 
ordinarily prescribed for persons who are undergoing a heart 
attack has been judicially noticed. " 220 N.W.2d at 906 [citing 
Johnson v. Aetna Casualty , Surety Company , 174 F.Supp. 308 
( E.D.Tenn.19 59 ); Dwyer v. Ford Motor Co., 36 N.J . 487, 178 A.2d 
161 (1962)) 

ANI\LYSIS 

I 

Claimant contends he only has to prove a heart injury 
arising out of his employment as a "natural incident• of his 
work , instead of a heart injury arising out of a preexisting 
condition, because t he record indicates he did not have any 
•actual health impairment • prior to his infarct. In support of 
this argument, claimant alleges he did not have any manifesta
tion of heart problems nor prior knowledge of his advanced state 
of atbrosclerotic disease. Claimant relies on language contained 
in Blacksmith v. All-American, Inc., 290 N. W.2d 348, 354 (Iowa 
1980) where the Iowa Supreme Court stated: 

To be a preex isting condition under our cases, an 
actual health impairment must exist, even if it is 
dormant. See, e.g., Sonda* v. Ferris Bardware, 220 
N.W.2d 903 (Iowa 1974 ) (at erosclerosis); Deshaw v. 
Enerfii llanufac'::urinq company (spendylo listhesis); 
Herc ant v . sRs State Lines, 172 N.W.2d 804 (Iowa 
l969) (atherosclerosis); Ziegler v. United States 
Cypsum Co., 252 Iowa 613, Io N. W.2d 591 (l960) 
(prior back injury); Rose v. John Deere Ottumwa 
Wor ks (osteoarthritis). See generally l A. Larson, 
The Law of Wor kmen's Compensation ~12.20 (1978). 

The claimant's reading of the Bl acksmith language is too 
narrow. Blacksmith dealt with the question of whether an 
employee ' s job transfer to a lower pay i ng job following a 
compensable work related phlebitis attack was causally related 
to a prior attack not connected to his employment. The court in 
Blacksmith held that a physician ' s r eport containing an inference 
of suscep tibility to phlebitis attacks aid not support an 
inference of a n agg r ava t ion of a preexisting health impairment . 
In Blacksmith, according to the cour t, there was no actual . 
health impairment, rather there wa~ only an inference of sus~epti
bility to a vascular disease, but in the case sub Judice claimant 
actually possessed an ac t ive disease and there is s t rong evidence 
the disease contributed to the onse t of his infarct. 

Assuming arguendo the claimant did not possess any knowledge 
of a heart problem, this is not determinative on the applic~tion 
of the preex isting condition rule. A r eview of the cases cited 
above 1n the Blacksmith opinion shows the court applied the 
preexisting rule in both a situation where a claimant did have 
prior knowledge of an underlying atheroscl erotic disease, 
Sondag, 220 N.W.2d 903, and where claimant's decedent did not 
have prior knowledge of an atherosclerotic disease , Merchant, 
172 N.W.2d 80 4. 

II 

Since the evidence establishes atberocl erosis at least 
contributed to claimant's onset of myocardial infarction, the 
claimant, under the precepts of Sondag, must prove either his 
employment "ordinarily require(d) heavy e xertions• which aggra
vated his atherosclerosis and caused the onset of the infarction, 
or he must show an "instance of unusually strenuous exertions" 
imposed upon his atherosclerosis which resulted in the onset. 
220 N.W.2d at 905. 

Claimant contends the deputy "applied a single unusual 
occurrence or unusual incident t est, giving no credence to the 
same rule that holds that such proof is not necessary but allows 
recovery if there is a period of ongoing stress, emotional or 
physical. (Claimant's brief, p. 17) Here the c l aimant is 
implying the deputy adhered to the second concept listed in 
Sondag , where the Iowa Supr eme Court stated compensation is 
allowed for a heart injury when medical testimony shows an 
"instance of unusually strenuous employment e xertion,• 220 N.W.2d 
at 905 (citing Guyon v. Swift, 229 Iowa 625, 295 N.W. 185 
(1940)). 

Claimant argues his case falls solely under the first 
concept of Sondag, where the Iowa Supreme Court stated compensa
tion is allowed when the work •ord i narily requires heavy exertions 
which superimposed on an already defective heart, aggravated or 
accelerates the condition.• 220 N.W . 2d at 905 (citing Littell v. 
Lagomarcino Groupe co., 235 Iowa 523, 17 N.W.2d 120 (1945)]. 
The claimant 1s correct in asserting that he does not need to 
show existence of a ~special incidentn or "unusual occurcenceM 
since he 1s attempting to prove a heart injury arising out of 
"heavy exertions superimposed on an already defective heart.• 
Sondag, 220 N.W.2d at 905. The record does not suppo r t a 
finding that the claimant was involved in any heavy exertions 
dvring the period of the onset of the infarction. Evidence 
attempting to show heavy exertions connected with the driving, 
such as the difficulty with the turns without power steering, 
were of incidents after the onset of the infarction. 

Even though the deputy applied the additional and independent 
test of •unusual strenuous employment exer tions,• a close 
reading of the deputy's proposed decision reveals a consideration 
and denial of recovery under both Sondag theories. 

Although claimant's allegation of a failing ability to adapt 
to life as a team truck driver was fully corroborated by Buffington's 
testimony, and allegations of increasing emotional stress toward 
the end of his probationary period was partly corroborated by 
Buf finaton, it cannot be said, ur,on a review of the whole 
record , that the onset of the infarction was caused by employment 
related physical and mental stress accelerating his atheroscleros i s. 

Although claimant's medical experts, Or. Iannone and Dr. Kreamer 
suggest claimant's infarct arose out of the empl oyment, Or. Iannone ' s 
testimony does not provide any basis as to why he believes 
claimant's physical and mental stress was a "significant mitigating 
factor in precipitating• the infarct. Additionally , Or. Kreamer's 
testimony is highly conjectural. Dr. Kreamer opines that since 
normal individuals with atherosclerosis have increased heart 
rates while driving, the claimant must have had greater physical 
or emotional stress as a truck driver as opposed to an individual 
in non-employment life. Utilizing this distinction, Dr. Kreamer 
believes truck driving ceused claimant's heart to demand additional 
oxygen and that the presence of atherosclerosis prevented the 
heart from receiving the needed oxygen. Dr. Kreamer's opinion 
seems to apply generically to all persons who possess atherosclerosis 
and applies only by conjecture to the claimant's situation. It 
should also be noted that driving a motor vehicle is a part of a 
good deal of normal adult non-employment life. 

Defendants' medical expert opinions on this question 
are also nonpersuasive. Contrary to Dr. Brown's opinion, a 
showing of emotional stress under proper circumstances may 
cause, at least in part, a heart injury arising out of employment. 
Defendants' additional expert, Dr. From, inappropriately applied 
his personal subjective view of whether the claimant experienced 
more stress as opposed to an individual in non-employment life 
when he stated that "missing some sleep• is not stress and that 
claimant did not have a stressful reaction to Buffington's 
desire to stop driving as a team because "ft)hey didn't have any 
deep-down relationship.• Claimant, as alleged, may have possessed 
a high degree of wental stress in relation to his co-driver's 
feelings. Such an assessment is for the fact-finder. 

On review of the case in its entirety, it is evident that 
claimant failed in his burden to show the infarction was precip
itated by ordinary or unusual heavy exertions as opposed to the 
natural results of his advanced state of atherosclerotic coronary 
disease. However, this finding does not end the inquiry into 
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whether claimant sustained a compensable injury when he continued 
driving the semi-truck after onset of infarction symptoms. 

III 

The Iowa Supreme Court in Sondag expressly s tated "that 
damage caused by continued exertions required by the employment 
after the onset of a heart attack is compensable.• 220 N.W.2d 
at 906. Implementing the reasoning contained in Professor 
Larson's treatise, which was cited approvingly by Sondag opinion, 
this agency finds a causal connection between claimant's employment 
and his disability. This decision is made despite the above 
analysis which concludes that the onset of claimant's myocardial 
infarction resulted from natural causes not connected with the 
employment. 

As indicated in the applicable law division of this decision, 
the Sonda~ opinion seemingly took judicial notice that •complete 
rest and immobilization are ordinarily prescribed for persons 
who are undergoing a heart attack." 220 N.W.2d at 906. The 
Supreme Cou rt of Iowa, in citing Larson's treatise, implied that 
a causal connection is found (l) "if the workman (who is under a 
heart attack) for some reason, feels impelled to continue with 
his duties,• and (2J"when, but for these duties, he could and 
would have gone somewhere to lie down at once.• Sonda~, 220 
N.W.2d 903. The claimant's evidence satisf'ies these e:ements by a 
preponderance of the evidence. In addition it is found that the 
continued exertions "more than slightly aggravated" Ziegler v. U.S. 
Gypsum Co. , 252 Iowa 613, 670, 106 N.W.2d 591, 1961) or 
"materially aggravated" Yeager v. Firestone Tire, Rubber Co., 
253 Iowa 369 , 112 N.W.2d 299 (1961) his ongoing myocardial 
infarction when he continued driving for l 1/2 hours after the 
onset of the infarct. 

The medical experts, with the exception of Dr. From, agree 
that claimant's infarct started 15 to 20 minutes after he 
commenced driving. Claimant testified he thought he was only 
experiencing indigestion and chest pain. The medical experts 
agreed that this is a common misconception of persons who are 
undergoing an infarction. Nevertheless, starting at this time, 
as testified by the medical experts, claimant 's heart muscle had 
begun to die. 

It is a reasonable inference that the claimant felt impelled 
to continue with his duty because of the deteriorating relation
ship wi th his team driver and his increasing fear of being 
discharged before he reached non-probationary status. Buffington's 
testimony supports claimant ' s assertions of being somewhat 
emotionally upset and worried about his work ability and relations. 
Defendants' witness' testimony does not reflect a total stress 
free situation for the claimant, thus claimant's contention of 
being placed under emotional stress is considered trustworthy. 

Furthermore, the claimant must have felt impelled to continue 
to drive in order to try to fulfill at least some part of his 
team driving responsibility. The record establishes that the 
claimant experienced a decreasing ability to drive due to 
increasing fatigue from his inability to adapt to the sleeping 
berth. Despite his failing ability, the claimant continued to 
try to succeed. Prior to the particular driving shift on which 
his heart attack occurred, claimant had just completed seven 
hours of attempting to sleep within the berth. The infarct 
started shortly after he started to drive, meanwhile his co-driver 
was sleeping since he just completed his full driving shift. Both 
claiMant and Buffington testified they were placed under inplied 
employee pressure to deliver their hauls within a reasonable 
time frame. Thus, it is logical to presume the claimant felt 
impelled to continue t o drive rather than awake his co-driver 
wh o had just finished his driving duty. The claimant expressed 
a desire to keep his position, and the only means of doing so 
was to try to drive. 

It can be inferred that if not for his duties occurring at 
the time of the onset, the claimant •would have gone somewhere 
to lie down at once. • Sondag, 220 N.W.2d 903. Be felt impelled 
to continue driving and he did not consciously realize that he 
needed medical help until after he consumed the bicarbonate of 
soda at the truck stop restaurant. 

Regarding whether the continuing to drive aggravated the 
myocardial infarction, the weight of the medical testimony 
suggests the infarction was aggravated. Although claimant's 
expert witnesses are not exact on the amount of damage incurr~d 
as a result of the continuing exertions, the testimony establishes 
that there would have been less damage if rest and oxygen had 
been instituted earlier. Dr. Iannone broadly stated that the 
" ideal' response to the infarction was for the claimant to have 
been placed 1n a hospital, and Dr. Kreamer stated he did not 
know how much less damage would have occurred if rest had been 
instituted earlier. Defendants' expert testimony by Dr. Brown 
is quite equivocal. At one point on direct tes timony, Dr. Brown 
stated the damage may not have been less even if the infarct 
occurred within an emergency room, while on further cross
examination he admitted that there was at least speculation of 
Jess damage had treatment col!llllenced earlier. Dr. Prom, the 
additional defense expert, did not confine his testimony to the 
record and assumed the claimant "didn't drive very far• so as to 
aggravate bis infarct. 

On the basis of the medical testimony, a presumption for 
increased damage due to continuing exertions is warranted. 
Furthermore, Buffington's description of erratic driving by the 
claimant is indicative of increased exertions in trying to 
control the semi-truck while experiencing infarction s}'ll)ptoms. 

IV 

As it is found that the claimant • more than slightly aggra,ated, " 
Ziegler, 252 Iowa 613, 106 N.W.2d 591, or •materially aggravated," 
Yeager, 253 Iowa 369, 112 N.W.2d 29q, his myocardial infarct by 
his continued exertions after onset of syo,ptoas, the causal 
connection of the employment to the degree of damage caused by 
the infarct has been established. The defendants state that a 
determination rust be made of the extent of the aggravation and 
that the record is devoid of any evidence of da•age caused by 

the continuing exertions as opposed to damage caused by claimant 's 
atherosclerosis. (Defendants' appeal brief, p. 10) However, 
since the employer takes the employee as he finds him, and 
causal connection has already been established, the claimant is 
entitled to compensation to the extent of the disability found 
to e x ist. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812 (1962). A claimant is not entitled to be compensated for 
the results of a preexisting condition, Rose v. John Deere OttumYa 
Works, 247 Iowa 900, 76 N.W.2d 756 (1956), however, where an 
inJured employee is compelled to continue exertion after the 
onset of the infarction t he employer takes the employee subject 
to the impaired status and the injury is the aggravation of this 
pree xisting condition and the emploter is liable for damage 
resulting therefrom. 

Since the medical opinions could not differentiate between 
the amount of damage caused by the continued exertions, this 
agency cannot interject or speculate on the apportionment of 
damage between the onset of the infarction and the aggravation 
caused by continued exertions. The claimant is also entitled to 
a determination of his industrial disability absent consideration 
of any reduction for the results of a preexisting atherosclerotic 
condition. 

Dr. Iannone's e xamination of December 6, 1979, which included 
a coronary angiography, found the claimant suffered a "large 
anterior wall myocardial infarction with residual compensated 
congestive heart failure• and "significant left ventricular 
dysfunction which means the pumping power of the ventricle was 
significantly deteriorated because of the heart attack. " 
(Iannone dep., p. 11, I. 2-8) In short, Dr. Iannone believes 
one-half of claimant's heart was destroyed whereby the amount of 
blood flow is reduced to half of its normal capacity. (Iannone 
dep., p. 12) Dr. Iannone feels the claimant's condition is 
•most assuredly" permanent. (Iannone dep., pp. 13-15) A 
treadmill test performed in April 1980 showed •minimal capabilities.• 
( Iannone dep., p. 18, J. H) A subsequent treadmill test 
performed in September 1980 showed the alive parts of claimant's 
heart are now showing evidence of ischemia, which means the 
claimant's condition is getting progressively worse. (Iannone 
dep., p. 19) 

Dr. Kreamer stated that studies have shown that a patient 
with the three coronary vessel disease, ventrical aneurysm and 
congestive heart failure, all of which the claimant possesses, 
will probably die in one to two vears. (Tr., 0. 279) Defenclants' 
medical testimony suggests possible surgery potential, however, 
this testimony is not based upon the most recent medical records 
and is speculative. 

The defendants' private investigator's testimony regarding 
claimant's operation of a dog breeding operation located at his 
residence does not rebut claimant's testimony of an inability to 
pursue physical activity of any significance. 

On the basis of the record, it is determined the claimant is 
permanently and totally disabled. 

FINDINGS or FACT 

1. On the date of the hearing 
man with a high school education. 
has primarily been unskilled labor 
of semi-truck driving. 

claimant was a 46 year old 
Clai~ant's ~ork experience 
occupations, with the exception 

2. On October 11, 1979 claimant had a myocardial infarction 
while driving a semi-truck in the course of his employment. 

3. Claimant's coronary vessels contained an advanced stage 
of atherosclerosis at the time of the infarction. 

4 . The atherosclerosis did not arise out the claimant's 
employment. 

5. The onset of the infarction occurred aproximately 15 to 
20 minutes after the claimant began his driving shift as a part 
of a two-man team driving operation. 

6. Claimant continued to drive after the onset of infarction 
symptoms for approximately l 1/2 hours. 

7. Claimant's team driver was asleep during the above time 
per! od. 

8. Claimant did not realize he was suffering an infarction 
until he drove approximately I 1/2 hours after the onset. 
Med ical assistance was immediately requested after claimant's 
realization of a serious health problem. 

9. When claimant began working for the employer on September 
17, 1979, he was exhibiting an exhaustive state of health. 

JO. Claimant's exhaustive condition became progressively 
worse during his employment. 

11. Claimant did not adapt to sleeping conditions within 
the sleeper berth which is attached to lhe se■i-tractor because 
of constant movement of the semi-truck during most o f his 
sleeping periods. 

12. Claimant felt compelled to continue driving after 
symptoms surfaced due to concerns of employrent termination 
before completion of a mandatory probationary ~riod and to his 
failing ability to drive his share of the driving team's work. 

13. Claimant's continuing to dr1ve after the onset of the 
myocardial infarction rore than slightly and ■aterially aggravated 
his myocardial infarction. 

14. Findings on age, education, prior work experience, and 
inability because of inJury to perfor• wor~ for which claimant 
is fitted indicate that clairant is per■anently and totally 
disabled. ... 

• CONCLUSIONS or LAW 
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The onset of claimant's myocardial infarction resulted from 
natural causes not related to his employ,,,ent. 

Claimant's continuing employment exertions of driving the 
semi-truck after onset of symptoms satisfies the causal connection 
requirement between employment and an injury under the precepts 
of Sondag v. Ferris Bardware, 220 N.W.2d 903 (Iowa 1974). 

Causal connection is established because his continuing 
exertions "more than slightly aggravated." Ziegler v. U.S. 
Gypsum Co., 252 Iowa 613, 106 N.11. 2d 591 (1961), or "materially 
aggrava t ed. " Yeager v. Firestone tire, Rubber Co., 253 Iowa 
369, 112 N.W.2d 299 (1961) his preexisting condition consisting 
of an ongoing myocardial infarct. 

Claimant is permanently and totally industrially disabled. 

WBEREPORE, the deputy's proposed arbitration decision is 
reversed. 

ORDER 

TBEREPORE, it is ordered that the defendants pay the claimant 
permanent total benefits during the period of his disability as 
provided in Code of Iowa, section 85.34(3), as in effect at the 
time of t he injury at the stipulated rate of three hundred 
fifty-two and 00/100 dollars ($352.00) per week. 

Defendants are to reimburse claimant for the following 
medical expenses: 

Grady Memorial Hospital, Atlanta, GA 
Iowa Lutheran Hospital 
Grady Memorial Hospital, Ambulance Serv. 
Emory University Clinic, Atlanta, GA 
L. A. Iannone, M.D. 
Tharp Pharmacy, Grinnell, IA 

$1,022.78 
610.65 

30.00 
227.00 
660.00 
105.75 

Compensation that has accrued shall be paid in a lump sum. 

Credit is to be given to defendants for the amount of 
voluntary benefits paid by them in this matter. Section 86.20, 
Code of Iowa. 

Costs of the proceedings are taxed to the defendants pursuant 
to Industrial Commissioner Rule 500-4.33. 

Interest shall accrue pursuant to section 85.30, Code of 
Iowa, as amended by SF 539, section 5, Acts of the Sixty-ninth G.A., 
1982 Session. 

A final report shall be filed by the defendants when this 
award is paid. 

Signed and filed this 30th 

Appealed to District Court; 
Affirmed 
Appealed to Supreme Court; 
Pending 

day of December, 1982. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE TRE IOWA INDUSTRIAL COMMISSIONER 

FLOYDEANE SUMNER, 

Claimant, File No. 530404 

APPEAL vs. 

CITY OF SIOUX CITY, IOWA, 

Employer, 
Self-Insured, 
Defendant. 

D E C I S I O N 

STATEMENT OP THE CASE 

Claimant appeals from a proposed review-reopening decision 
filed June 25, 1982 wherein claimant was awarded permanent 
partial disability benefits of 77 weeks and healing period 
benefits through May 7, 1980 as a result of an industrial injury 
of March 5, 1979. 

The record on appeal consists of the hearing transcript 
which contains the testimony of claimant; claimant's exhibit A 
(consisting of parts A-1 through A-10); defendant's exhibit 1 
(the oral deposition of claimant); the oral deposition of Albert 
D. Blenderman, M.D.; and the briefs of all parties on appeal. 

ISSUES 

The Issues on appeal are as follows: 1) What is the proper 
length of healing period benefits? 2) Whether claimant's injury 
is sufficient to merit an award based on industrial disability? 
and 3) If only the functional disability of claimant is considered, 
what is the proper functional disability rating? 

REVIEW OF THE EVIDENCE 

The record establishes that at the time of the review
reopening hearing the parties stipulated the applicable workers' 
compensation rate In the event of an award to be $132.82 per 
week. There was no stipulation as to the time off work. It was 
indicated that all medical bills had been paid. (Transcript, pp. 
3-5) The deputy's findings as they relate to the above are 
uncontroverted. 

Claimant was 52 years old at the time of the hearing. She 
graduated from high school in 1947 and her additional education 
has been limited to a shorthand course and instruction on the 
operation of a comptometer. (Tr., pp. 7-8) Between 1952 and 
1972 claimant held a number of jobs, all of which paid minimum 
wage. During this period claimant worked as a cashier, clerk, 
cook, waitress, and comptometer instructor. In June of 1972 
claimant became a full time municipal employee of Sioux City. 
At the time of her accident in 1979 claimant was classified as a 
maintenance worker and earned $5.50 per hour. (Tr., pp. 9-15) 

On March 5, 1979, while acting in the course of her employment 
with defendant, claimant slipped off a curb approximately six to 
seven Inches in height. She landed flat on her knees in the 
gutter, with her ankles on the curb. The accident was reported 
shortly thereafter, on the same day, to the secretary at the 
City Park and Recreation Office. (Tr., pp. 19-20) 

Claimant testified that she visited R. J. Meylor, D.C , on 
the following day, and was informed that her knee caps were out 
of place. Dr. Meylor realigned the left kneecap and attempted 
to adjust the right kneecap. Be suggested that claimant remain 
off work for two weeks due to the pain she was experiencing. In 
April 1979, following several additional examinations of claimant's 
right knee, Dr. Meylor suggested that claimant visit an orthopedic 
doctor. (Tr., pp. 20-21) 

Albert D. Blenderman , M.D., testified in these proceedings 
by deposition and indic~ted that he is an orthopedic doctor. He 
first examined claimant on April 30, 1979. On direct-examination 
the following ensued: 

o. Did you conduct a physical examination of Miss 
Sumner at that time? 

A. Of the knee alone, yes. 

O. What examination did you conduct at that time? 

A. She had a physical examination and x rays. The 
physical examination revealed a crepitant sensation 
or a grating underneath the patella with flexion 
and extension of the knee, although she did not 
really have too much pain on the hooking the 
fingers under the edge of the patella. 

The cruclate and collateral ligaments were 
Intact, and stressing the medial collateral ligament 
produced pain medially at the joint line; but 
stressing the remaining ligaments was not painful. 

The patient has pain on pressure immediately at 
the joint line over a distance of about two inches, 
located halfway between the front and back of the 
joint. She had no other areas of pain on pressure 
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throughout the remainder of the joint. 

Ber X rays showed osteoarthritis with narrowing 
of the joint space medially, spurring of the medial 
femoral condyle and the upper edge of the medial 
side of the tibial plateau and some spurring of the 
edges of the patella. Diagnosis was, therefore, 
made of an osteoarthritis to the right knee. 

Q. Upon examination on that date, did you prescribe 
a course of treatment for Hiss Sumner? 

She was also advised that ultimately she might 
require a total knee replacement, although at the 
time I saw her I thought she was much too young to 
do it, unless her pain became worse. In the 
meantime, we told her that we could try a kneecage 
brace locked in extension to prevent motion of the 
knee and have her use this while up and about 
during the day. But she was told that she could 
leave this off in the evenings and at night. I 
also started her on some Hotr1n, a medication for 
arthritis, 400 milligrams, taking two tablets four 
times daily for a week, and then cut her back to 
one four times daily for a month. And she was then 
advised to return for reevaluation. (Blenderman 
dep., pp. 5-7) 

Claimant was fitted wi th a kneecage brace in April 1979 
which she wore throughout the summer; however, the pain in her 
right knee continued. (Tr., pp. 22-23) In October 1979 an 
arthrogram was performed which disclosed a tear of the medial 
semilunar cartilage of claimant's right knee. (Blenderman dep., 
p. 10) On October 22, 1979, Dr. Blenderman removed cartilage 
from claimant's knee. (Blenderman dep., p. 11) 

Following the cartilage removal, claimant was e xamined 
periodically by Or. Blenderman. Improvement of the knee was 
demonstrated until March 13, 1980, at which time claimant began 
having pain underneath the kneecap again. By Hay 7, 1980 
claimant had not improved. Dr. Blenderman testified as follows: 

At this time I told her that I had nothing 
further to offer from any further conservative 
standpoint. I told her that we could consider 
doing a patellectomy; in other words, removal of 
the patella, but I could not guarantee that this 
would totally relieve her pain because of the known 
~rthritiG involving thQ ~edial femor3l condyl~. I 
also told her that we could consider doing a total 
knee replacement, but I was reluctant to do this 
because of her young age, and the fact that with 
further time she might very well loosen the com
ponents put in the knee. 

So the patient decided she wanted to think about 
this and decide whether or not she wanted to have 
surgery or live with it. So we then saw her from 
time to time after that. And she did not really 
seem to improve, but, on the other hand, didn't 
seem to get any worse, either. (Blenderman dep., 
pp. 13-14) 

On cross-examination Dr. Blenderman also related a September 
1981 conversation he had had with claimant: 

Bowever, even at th3t time, I told her if she 
wanted to have the surgery, we would do it. At 
that time, as at the present, she doesn't know 
whether-- At that time she did not want to do it. 
At the present time, she is thinking about it. But 
I've gone back through all of the same things I did 
before. I told her that if we did this at her age, 
which is relatively young, that the components may 
very well loosen. We've been doing these now for 
five or six years in the knees; and, for t unately, I 
have not had any loosen up that I have done. But 
there is no question but what as time goes on I'm 
going to see some of this. And in the literature 
that has been reported by people who have been 
doing them for a longer period of time. (Blenderman 
dep., pp. 22-23) 

On cross-examination, Dr. Blenderman disclosed that he last 
examined claimant on November 16, 1981 at which time she complained 
of pain in her hip as well as in her knee. With regard to that 
office visit Dr. Blenderman stated: 

Patient returned for reevaluation after an 
interval of approximately one year .•.. Patient 
stated she had been unable to return to work since 
that date because of her continuing discomfort in 
the right knee as well as some pain in the back of 
the right hip. 

She had no pain on pressure directly over the 
hip joint, either in the front or back of the hip. 
The discomfort seemed to be in the region of the 
trocbanteric bursa, just posterior to the posterior 
edge of the upper four inches of the trocbanter. 

With regard to the hip, the patient has a 
trochanteric bursitis, which has probably resulted 
as a result of her unusual walking pattern while 
trying to protect the knee; however, there 1s no 
evidenc e of any specific damage in the right hip 
joint nor in the bones around the right hip. 

Q. All right. Now, the final poin t : Did you, if I 
under (sic) understood your--what you read from 
your report, you did place a relationship between 
the pain she's having in her hip and the trouble 
wi th her knee? 

A. Yes. The pain is not in the hip joint. It's in 
a bursa, which is a--somewhat difficult to e xplain, 
but the muscles and ligaments slide over the upper 
end of the femur. And i n o r der to do this, there 
is a so-cal led space between the ligaments and the 
bone , and it is not uncommon, if you place some 
undue stress on the knee or foot or some other par t 
of the leg, that you can develop an irritation in 
this bursa. (Blenderman dep., pp. 17-2 4) 

On redirect-examination Dr. Blenderman was further questioned 
as to claimant's hip pain: 

Q. Now, I believe the term you've used in relation 
to the hip portion of the body when talking about 
trochanter bursa; is that correct? 

J>.. Yes. 

Q. Now, could you describe in relation to t he hip 
joint what we're talking about? 

A. Well. it's in--not in the hip joint at all. It 
has nothing to do with the hip Joint. As a matter 
of fact, it's four inches or so away from the hip 
joint. In other words, the pain she has is not 
coming from the hip Joint, pe r se, it's coming from 
this balloon-li ke structure which lies on the outer 
side of the femur at the upper end, which is about 
four inches away from the hip joint. 

Q. So we're talking about a portion-- Would it be a 
correct statement to say that we're talking about a 
portion of the leg four inches below the hip joint ? 
Is that what we're talking about? 

A. On the outer side, yes. 

Q. Now, in relation to the hip joint i t self, I 
believe when you were going through your medical 
report there you commented on examination of the 
hip joint itself. 

Now, the examination of the hip JOin t itself, 
what did that reveal again? 

A. I t 's normal. She didn't have-- Her pain is not 
originating from the hip joint. (Blenderman dep., 
pp. 28-29 J 

With regard to claimant's permanent functional Impairment Dr. 
Blenderman opined that she had a 35 percent disa~ility of the 
lower e xtremity. (Blenderman dep., p. 15) 

Claimant Introduced t wo additional reports concerning her 
functional impairment rating. In a report dated August 17, 
1981, James H. Walston, M.D., stated: 

In my opinion, she is about 50 \ disabled as a 
result of the arthritis in her knee. She is unable 
to carry on a gainful occupation, and she is unable 
to carry on her housework at the present time. It 
doesn't look to me like she is going to get much 
better in the future either. (Claimant's exhibit A 
(part A-10)) 

In a May 6, 1981 impairment rating report, John P. McCarthy, D.C., 
submitted the following: 

RATING: The following impairment rating has been 
given to Hs. Floydeane Sumner after a complete 
orthopedic and neurological e xamination on 5-1-81. 

Range of Motion (ROH) 

Right Knee l. Extension o• • 0 \ L.E. 
2. Flexion 100°/150° • 18\ L.E. 

Motor Impairment Rating (MIR) 
NERVE VI\LOE GRADE 

1. Extension 
2. Flexion 

Sciatica 
Femoral 

75\ ( 4 J 25\ • l 8\ 
30 \ ( 4 )25 \ • 7\ 

Nerve value X grade \ • percent impairment lower 
extremity 

Sensory Impairment Rating (SIR) 
GIIADE 

l. Tibia nerve 151 Severe 75% • 9\ 

Nerve value X grade• percent impairment low 
extremity. 

ROH 
HIR 
SIR 

18\ LE • 
18\C 7\ • 
9 \ • LE • 

7\ whole man 
24\ LE • 10\ whole man 

4\ whole man 
In wole man combined 

(LE• Lower Extremity] 

19\ wole man is rounded to 20\ permanent impairment 
of whole man. 

The above figures are based on the A. M.A.'s comaittee 
on "Rating of Mental and Physical Impairment• and can 
be found in the Guide to the Evaluat'ibn of Permanent 
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I•~alr■ent, copyright 1977, A.M.A. 
ex ! bit A (part A-8)1 

APPLICABLE LAW 

(Claimant's 

A defendant employer's refusal to give any sort of wor k to a 
claimant after he suffers hi~ affliction may Justify an bward of 
dleabllity. Simllartly, a claimant's Inability to find other 
eultable work after making bOna fide efforts to find such work 
■ay Indicate that relief would be granted. Mcspadden v. Big Ben 
Coal Co., 288 N.W.2d 181 (Iowa 1980). 

Section 8S.34 (1J, Code of Iowa, states: 

Healing period. If an employee has suffered a 
personal Injury causing permanent partial dis
ability for which compensation Is payable as 
provided In subsection 2 of this section, the 
employer shall pay to the employee compensation for 
a healing period, ••• beglnnlng on the date of the 
Injury, and until he has returned to work or 
competent medical evidence indicates that recupera
tion from said injury has been accomplished, 
whichever comes first. 

Section 85.34(2JloJ, Code of Iowa, states: 

The lose of t wo-thirds of that part of a leg 
between the hip joint and the knee joint shall 
equal the loss of a leg, and the compensation 
therefor ehall be weekly compensation during t wo 
hundred t wenty wee ks. 

~ule S00-2. 4 (8SJ, IAC, states: 

Culdes to evaluation o f permanent impairment. The 
Culdee to the Evaluation of Permanent Impairment 
published by the American Med ical Association are 
adopted as a guide for determining permanent 
partial disabilities undec section 85.3 4 (2J •a • - • r• 
o f the Code. The extent of loss or percentage of 
pecmanent Impalement may be determined by use of 
this guide and payment of weekly compensation for 
pec■anent partial scheduled injuries made accordingly. 
Pa)'ll'ent eo made shall be recognized by the indus
trial commissioner as a pr!ma facie showing of 
compliance by the employer or Insurance carrier 
with the foregoing sections of the Iowa Workers' 
Compensation Act. Nothing In this rule shall be 
construed to prevent the presentations o f other 
medical opinion or guides for the purpose of 
eetabllehlng that the degree of per■anent Impair-
ment t o which the claimant would be entitled would 
be ■ore or leas t han the entitlement indicated In 
the AHA guide. 

Thia rule le 1ntended to l~plerent section 85.34(2) 
of the Codo. 

The right of a wor ke r to receive compensation for Injuries 
auatained which arooe ou t of and In the course of erployrent 18 
statutory. The statute conferring t his right can also fix the 
a ■ount of compensation to be paid foe different specific Injuries, 
and the •~ployee I• not entitled to corpensatlon except aa 
provided by the statute. Soukup v. Shores, 222 Iowa 272, 268 N.W. 
598 (19J6). 

Permanent total disability, as we have said, ~ay be caused 
by aome acheduled Injury, even though no other part of the body 
except the scheduled ■ember be affected. This ray happen 
b,,cause of lack of training, age, ot other condition peculiar to 
th• individual. Such injury, though causing per~anent total 
disability, •• arbitrarily corpensabl e according to the schedule. 
But v hece there le injury to sore scheduled member, and also to 
parts o f the body not Included In the schedule, the resultant 
"permanent total disability, • if eetabllahed, le corpensabl• 
undec Code aectlon 1395 ( (85.34 (J)J. Oatley v. Pooley Lu■ber Co., 
'33 Iowa 758, 765, 10 N. W.2d 56<l (1943). 

If a clat ■ant contends he has industrial disability he has 
the burden o f pcovtng hie Injury result• in an ailment extending 
b<!yond the scheduled loss. ~ello99 v. Shute and Levi■ Coal Co., 
256 lova 1257, 130 N.W .2d 667 (196 4). 

"The opinion o f esl'('rts need not be couched in definite, 
positive or unequivocal language.• Sondag v. Ferris Hardware, 
2ZO N.W.2d 903 (Iova 1974 ). Ho wever, the expert opinion ■ay be 
accepted or ••jected, in whole or in pact, by the trier of fact. 
Id. at 907. Further, · t~e weight to be given to such on opinion 
is for the finder o f fact, and that ray be affPcted by the 
coapleteneae of the premise given the •x~rt and othec eurrounding 
clrcum1tanc.,s. • Bodhh v. Fischer, Inc., 257 lc..,a Sl6, 113 N.W.2d 
867 (l9b5J. See also ~ ~••el■an v. Central Telephone Co., 261 
Iova l52, Jb0, 15 4 N.~.ia l28 (1967 ). 

ANALYSIS 

Clal■ant'• Initial les~e on appeal concerns the d ration of 
heeling period benefit• ewacded. It was held by the deputy 
co-laslon•r thot h••lin9 period benefits would • • tend to May 7, 
1980 when Dr. Blender■ar st•ted he had no IOOre conservative 
treate•nt to o ffer. Thia tribunal find• no basla for extending 
healing ~rlod benefits past 11..>y 7, 19B0. Clal•ant conterd• 
that h•r •••i11Ua ffdical recovery ha■ not yet occur red becausP 
~ •• Bl•nd•r■an hoe aug9estcd that further aurgery aay alleviate 
th• pain In L.r \ nee. The fact• Indicate that on ~.-y 7, 1980 
cl•ls.ant ~•• intorsed that th• only further treateente available 
for ~•r lnee would Involve further aur9ery. Dr. Blenderun 
•tated that a patrllectcey could be i,erfor■ed, but that the P•in 
aar not be totall> relieved by this procedure. The other option 
~•• o total • nee replaceeent ~hlch Dr. Blenderun did ~ot 
r• •rd d~• t claheant's young •9• end the poasiblllty that 
th• replaceaent coeponenta could possibly looaen, e.kirg addltioral 
surgery neceaaary. Th• aaee option• vcre p•eeent•d to clai ant 

during her September 1980 visit wi th Dr. Blenderman. In both 
instances, claimant deferred any decision as to the performance 
of further knee surgery. At the time of the review-reopening 
hearing claimant still had not decided whether to undergo 
further surgery in the near future. BecausP claimant knowingly 
has chosen to fore~o surgery which could possibly iDprove her 
condition, healing period benefits may not extend beyond the 
point where conservative treatment ceased to be effective In 
addition, there remains the possibility that further surgery 
might cause the knee to get worse , not better. Claimant also 
contends that because Dr. Blenderman has not released claimant 
to retucn to her work and defendan t has not offered other types 
of work, Mcspadden, 288 N.W.2d 181, mandates an extended healing 
period. Claimant apparently misinterprets HcSpadden. While 
that case ray have developed fac t ors to consider in determining 
disability awards, It does not govern the length of healing 
periods. Claimant has, in fact, been awarded permanent partial 
disability as was contemplated by the court In Mcspadden . 

The second Issue on appeal Is whethec claimant's injury was 
sufficient to justify an awa rd based on Industrial disability. 
The deputy commissioner f ound that claimant's injury was limited 
to a scheduled member, thus precluding an award based on indus
tr ial disability. For an a ward of industrial disability claimant 
had the burden of proving her injury extended beyond a scheduled 
loss. Claimant contends that the pain she has e xperienced In 
her hip is sufficient to e xtend her ailment beyond the scheduled 
lower extremi t y. Code section 85.34 (2)(0) provides scheduled 
compensation for the loss of two-thirds of a leg between the hip 
Joint and the knee joint. Wh ile it is clear that an injury to 
the knee or leg which extends Into the hip joint creates a basis 
for an industrial disabili t y rating, the facts of this particular 
case do not Indicate claimant's Injury ex t ends into the hip 
joint. Dr. Blenderman testified that the pain in claimant's ~ip 
waa due to trochanteric bursitis, which probably developed 
because of an unusual walking pattern developed to protect the 
injured knee . It was clearly indicated by Dr. Blenderman that 
the trochanteric bursa 1s approxiMatol:; four inches below, and in 
no way connected with the hip joint. When questioned about the 
condition of claimant's hip joint Itself, Dr. Blenderman stated 
that It was normal. Because the inflamed trochanteric bursa 
lies between the hip joint and knee joint, an industrial disa
bili t y rating Is not proper. The deputy's holding that claimant's 
Injury la limited to the lowe r extremity and results In a 
scheduled loss is affirmed. 

The final issue on appeal concerns the proper functional 
disabili t y rating in the event an industrial disability rating 
is not awarded. 

The deputy commissioner, based solely upon the opinion of Dr. 
Blenderman, found claiman t to have a permanent functional 
irpairment of 35 percent of the right lower extremi t y. Claimant 
contends that the functional di&ability rating would more 
properly be set at S5 percent, based upon the reports o f or. 
Wal ston and Dr. McCarthy. The report of Dr. Walston must be 
disregarded as a basis for determining the functional dlsabil1ty 
rating. The 50 percent disability rating used In that report 
appears to report the overall impairment of claimant, and has 
not bPen limited to functional Impairment. The report of Dr. 
McCarthy, however, provides a specific basis for determining the 
f unctional impairment of cla i~ant's lower extre•ity, and Is 
properly weighed In establlshi~g the functional dlaablllty 
rating to be awarded. The impairment rating method used by Dr. 
McCarthy, which separately establishes percentages for lost 
range of motion, motor impairment of the sciatica and (Pmoral, 
and sensory Impairment of the tibia, are In accord with the 
procedure established by the A.M.A. and found in the Culde to 
the Evaluation of Permanent Impairment, copyright 1977. Dr. 
McCarthy did not, however, combine these percentages in order to 
determine the total functional i~palrmPnt t o thP lower extremity, 
as lo regulrfld by under the A.H.A. guidelines. In addition, the 
report of Dr. McCarthy appears to contain mathematical error in 
determining unilateral nerve Impairment rating. Based upon the 
meaeurerents of loss in thP report o f Dr. McCarthy, the following 
ratings are deemed to have been submitted: 

RANCE OF MOTION 
McCarthy rating Proper AHA Culdeo rating 

--Right~ 18t 1e , 
MOTOR IMPAIRMENT FATING 

sclatlco (extension J 
2S \ of 75 t 18\ 19, 

Fe■oral lll•s1 on) 
101 of 2s, 7\ e, 

~ENSO~Y l MPAlRHENT RATING 
Tibia Nerve 

751 of 151 9\ 11. 

The individual ratings are t~en combined by using the combined 
values c~art In the A.II.A. guide to eatabllsh the total functional 
J~palraent rating. The co■blned value of the above ratings 
(19 • , 16t , 11 , , and B\) result 1n a functional trpair•ent of 46 
percent to the lo~er extre•ity. Thie tribunal vi ii afford equal 
weight to the 35 percent rating submitted by Dr. Blendersan and 
th• 46 percent rating based upon meaaureeente oubmitted by Dr. 
McCarthy. 

~HEREFOPE, baeed on the evidence present•d and the pclnclplee 
of lav previoum)y stated, the following findings of fact and 
ccncluslona of lav are ■ade. 

FlNDINCS OF FACT 

l. On March~. 1979 claimant wao Injured while working foe 
defer.dent. 

2. Aa a resJ}t of h~r Injury elate.ant~•• bad surgery ar~ 
been unable to retucn to tcr ~or i . 

J. As a result ofter inj ry claim.ant ~.as a peccarent 
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functional impairment of 40.5 percent of the right lower e xtremity. 

4 . Claimant's permanent impairment does not extend beyond 
the right lower extremity. 

5. Claimant reached maximum recovery from her Injury on Hay 
7, 1980. 

CONCLUSIONS OF LAW 

Claimant has failed to meet the burden of proving her injury 
extended beyond a scheduled loss, such as to justify an industrial 
disability rating. 

Claimant has met the burden in proving a permanent partial 
disability of the right lower extremity to the extent of 40.5 \ . 

The healing period ended on Hay 7, 1980. 

THEREFORE, defendant 1s to pay unto claimant eighty-nine and 
one-tenth (89.1) weeks of permanent partial disability benefits 
at a rate of one hundred thirty-two and 82/100 dollars ($132.82) 
per week. 

Defendant is also ordered to pay unto claimant healing 
period benefits at a rate of one hundred thirty-two and 82/100 
dollars ($132.82) per week for the days missed from the date of 
her injury until Hay 7, 1980. 

Defendant is to be given credit for benefits previously paid. 

Costs of this action are taxed to defendant. 

Defendant Is to file a final report upon final payment of 
this award. 

Signed and filed this 23rd 

No Appeal 

day of December, 1982. 

ROBERT C. lANDESS 
INDOSTRIAL COMM ISSIONER 

BEPORE THE IOWA INDUSTRIAL COH HlSSIONER 

RICHARD SUNDBLAD, 

Claimant, 

vs. 

GARY REESE TRUCKING, 

Employer, 

and 

PARM BUREAU MUTUAL 
INSURANCE COMPANY, 

Insur~nce Carrier, 
Defendants. 

Hr. Gregory Racette 
Attorney at Law 
P.O. Box 2615 
Waterloo, IA 50704 

Hs. Claire P. Carlson 
Attorney at La11 
Seventh Floor-Snell Building 
P.O. Box 957 
Port Dodge, IA 50501 

Pile No. 618253 

REVIBW

R E O P E N l N G 

DECISION 

Poe Claimant 

Por Defendants 

INTRODUCTION 

This is a proceeding in revie11-reopening brought by Richard 
E. Sundblad, the claimant, against his employer, Gary Reese 
Trucking, and t heir insurance carrier, Parm Bureau Mutual 
Insurance Company, to recover additional benefits under the 1011a 
Workers' Compensation Act as a result of an inJury he sustained 
on October 2 4 , 1979. 

This matter came on for hearing before the undersigned 
deputy industrial commissioner at the Buena Vista County Court
house in Storm La ke, Iowa on April 26, 1982. The record was 
considered fully submitted on Hay 5, 1982. 

An e xamination of the industrial commissioner's file i~dicates 
that a first report of injury was filed November 26, 1979. A 
notice of voluntary payment was filed January 18, 1980. A form 
2A 11as filed Hay 5, 1982 indicating that the claimant has been 
paid 29 wee ks of temporary total disability benefits for the 
period October 24 , 1979 through Hay 13, 1980. An e xamination of 
the commissioner's file does not reveal that the defendants have 
at any time filed a memorandum of agreement with respect to this 
case. It is noted that at the time of hearing counsel for the 
defense stipulated that there was no issue concerning ar i sing 
out of and in the course of employment. 

The record consists of the testimony of the claimant, Elmer 
Sundblad, Brian Helms, Retta Sundblad and Gary Reese; and 
claimant's e xhibits l through 9 inclusive. An objection was 
lodged as to defendants' e xhibit A on the grounds that it had 
not been exchanged. An examination of the industrial commis
sioner's file does not indicate that this surgeon's report was 
exchanged •ccording to the commissioner'~ rulPs and therefore it 
will not be considered and the claimant 's objection is sus t ained. 
Any objections to defendants' B, C and Dare overruled and will 
be considered for whatever probative value they may contain. 

ISSUES 

The issues to be determined in t his matter are whether there 
e x ists a causal relationship between the claimant's present 
disability and his work injury of October 24, 1979; the e xtent 
of disability; the length of healing period; and the appropriate
ness of certain medical charges under section 85.27, The Code. 

REVIEW OP THE EVIDENCE 

At the time of hearing the part1es did not stipulate as to 
the applicable rate in the event of an award nor was there a 
stipulation as to the length of time off work. There was a 
stipulation concerning the fairness of medical bills involved in 
this case. 

The claimant herein, Richard Sundblad, is 31 years of age. 
He is five feet, t wo inches tall and at time of hearing weighed 
230 pounds. He is presently a resident of Waterloo, Iowa. On 
the date of injury, October 24 , 1979, he was a single ind1v1dual 
with no dependents. As of the date of hearing, he was, however, 
mar ned. 

The record establishes that Hr. Sundblad graduated from high 
school in 1969. He attended the Spartlan School of Avia t ion 
from 1970 through 1973 and comple t ed the prescribed course at 
that institution in aircraft mechanics. In 1973 he received a 
his certificate enabling him to perform airplane mechanics. The 
record reveals, however, that Hr. Sundblad has not pursued a 
career along as an auto mechanic. In 1976 this gentleman 
attended one semester of bible college. 

The record establishes that the claimant has worked at a 
variety of positions as an auto and heavy equipment mechanic. 
Upon graduation from aviation school , he 11orked for Spencer Ford 
Tractor as both a mechanic and service manager. Later he worked 
for Dudley Implements in the service department. Subsequent to 
his employment with Dudley Implements, he was self-employed as a 
service station operator doing mechanical work on automobiles. 
After operating the service station on a self-employed basis, he 
began work for the defendant in approx imately March 1979. 

With respect to prior injuries, the claimant acknowledged 
that he •pulled muscles • in his middle back in July or August 
1978. Claimant's exhib1t 8 indicates t hat he was examined and 
treated by Dr. Richard J. Jones, a chiropractor, in July and 
August for mid-back pain. Claimant denied any further problems 
as a result of this incident. Additionally, in November 1978 
the claimant injured his left shoulder and neck and was again 
treated by Dr. Jones, the chiropractor. This is again confirmed 
generally on claimant's exhibit 8. Claimant denied any continuing 
physical difficulties as a result of this incident. There are 
also indications of an ankle and wrist injury on claimant's 
exhibit 8, neither of which appear to be of any consequence in 
this proceeding. In general, the claimant 1ndicated that he has 
had no problems doing any physical activJ}ies prior to the date 
of injury. 
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With respect to the specific incident occurring on October 
24, 1979, it is undisputed by the defense that on that date the 
claimant was an employee as that term ls defined under the Iowa 
Workers' Compensation Act, of Gary Reese Trucking. It ls also 
undisputed by the defense, via their stipulation at time of 
hearing, that on that date he sustained a personal injury which 
both arose out and in the course of his employment with the 
defendant employer. Claimant's testimony concerning the specific 
facts of the incident are generally corroborated by the first 
report of injury on file in this case and marked defendants' 
exhlblt C. Generally speaking, the claimant was following a 
standard procedure and was checking his truck prior to beginning 
the actual driving for the defendant. In the process of checking 
the engine, he was standing on the front bumper and proceeded to 
fall off the bumper and land on the ground. At the time of this 
fall, the claimant weighed in excess of 300 pounds. Claimant 
indicated that at the specific time of this incident, he was 
living with his parents and that the incident itself occurred on 
his parents' farm where he was permitted to keep Mr. Reese's 
truck. Claimant felt pain in his sides, neck and back. The 
pain persisted through the date of injury. The following day he 
came under tbe care of Dr. Robert J. Jones, D.C. There is some 
minor discrepancy on exactly what date claimant initially saw Dr. 
Jones after the injury. Dr. Jones' records indicate October 29, 
1979 and the claimant indicated it was the day after his inJury. 
This discrepancy ls of no consequence in the final disposition 
of thls matter. In a report contained in claimant's exhibit 1, 
Dr. Jones recited that his diagnosis of claimant's medical 
problem ls as follows: 

Richard Sundblad suffered from an acute traumatic 
hyperflexion-byperextension neck injury with deep 
and superficial muscle spasm, myofascitis and 
radiculitis radiating the tragectory bilaterally 
into both arms. This involved the cervical-thoracic 
vertebra along with both vertebral misalignment. I 
found multiple spinal misalignment of the lumbar 
vertebrae including sacrum and pelvis with protrusion 
of intervertebral disc occluding lntervertebral 
foramina, producint lumbar nerve root compression 
associated with sciatica. 

Dr. Jones expressed the opinion that the claimant will need 
chiropractic care for the rest of his llfe and further that the 
claimant has sustained a lS percent permanent disability to the 
body as a whole as a result of the industrial accident of 
October 1979. 

Mr. Sundblad continued under the care of Dr. Jones through 
January 12, 1981 as reflected in claimant's exhib,t 7. Dr. 
Jones reported that the claimant has made steady progress with 
each chiropractic treatment administered. The claimant also 
acknowledged that some relief was experienced due to the chiropract>c 
involvement. Mr . Sundblad, however, did note difficulties in 
sitting for extended periods of time and stand1ng and walking 
any distance. Physical difficulty was also noted in bending 
over. 

The record revealed that on April 17, 1980 the claimant 
underwent a gastric bypass procedure at the direction of S. D. Porter, M.D. 
Dr. Porter provided a report which has been submitted as 
claimant's exhibit 3. In that report he indicated: 

Part of the problem ln recovering from a back injury 
is excess weight, in patientc who are in fact 
overweight. I therefore feel that the weight loss 
following the operation would have a good effect on 
his recovery, rather than any ill effect. When I 
saw him on September 16, 1980, he had lost approximately 
100 pounds, his blood pressure was normal, and his 
hemoglobin was good. 

Cla1mant acknowledged in his testimony that after the operation 
performed by Dr. Porter and after the loss of nearly 100 pounds, 
he was able to move around much easier. He still had back and 
neck paln, but noted some relief post surgery. 

The record establishes that the claimant was examined by 
William Follows, an orthopedic specialist, at the request of the 
defendants. Dr. Follows' report has been submitted as claimant's 
e xhibit 2 in thls proceeding. With respect to his examination, 
Dr. Pollows reports: 

Examination shows a very obese, rather short man of 
29, who moves around without too much difficulty. 
Be has full range of motion of hls neck, including 
60 degrees of forward fle xion and extension and 
rotation in both directions without apparent pain, 
no tenderness in his neck, has slight tenderness of 
palpation in his lower thoracic spine and down into 
his lumbar spine. Re has full range of motion of 
his lumbosacral spine. Neurologic exam and straight 
leg raising exam appear to me to be normal. X-rays 
of the cervical spine do not show C-7, but what I 
can see are normal on the lateral. AP and lateral 
of his thoracic spine and five views of the lumbar 
spine all appear normal. 

With respect to hls final diagnosis and impression, Dr. 
Pollows reports: 

Impression: Lumbosacral strain, caused by the 
injury and aggravated by his obesity. I have told 
him that he should limit his activity somewhat for a 
couple more months, do some low back e xecc1ses, I 
have glve, him a book on the Industrial Back and I 
think that when he loses a little more weight, this 
will also help. I don't believe there will be any 
permanent disability involved and since be is 
working now as a singer, he should be able to 
function at the present t>me. 

As noted, Dr. Follows does not, ln his opinion, believe that 
there is any permanent disability involved as a result of the 
work injury. 

Claimant indicated that ln January 1981 he moved to Waterloo, 
Iowa and worked as an assistant in a church overseeing the youth 
department. Be also made home and hospital visits to parishioners 
and was involved in maintaining the buses for the church. Re 
had assistance in performing some of his cleaning functions at 
the church. Be was able to work approximately 30 or 40 hours 
per week, but ls of the opinion that any physical activity 
aggravated his back. In June 1981 the claimant left the church 
activity and indicated that he attempted to return to truck 
driving and in fact made applications at some concerns: Re 
indicated, however, that due to the poor economy, he was unable 
to secure a position. Re indicated that he stated on his job 
applications that he had a back injury. Eventually he secured a 
position at the Rolleen Construction Company as a truck dr1ver. 
He indicated that this position required extensive physical 
activity and that this activity seemed to aggravate his back. 
He soon voluntarily terminated his employment. 

Mr. Sundblad then became a gospel singer traveling around 
the state of Iowa with his family. He pursued thls activity 
until approximately October 1981 and then was forced to cease 
thi& activity because of an inability to earn any money. 

Subsequent to this position, he secured a job as an auto 
mechanic and noted some difficulty in doing this work. He was 
subsequently laid off due to the poor economy. The claimant 
expressed t~e opininn that he does not believe he can do mechanical 
work in the future because of the physical efforts involved. In 
December 1981 the claimant secured a position as an electron1cs 
technician at Show Biz Pizza. His job was to maintain the 
mechanical show and various video games. Be indicated that 
there was some bending and lifting involved in this procedure. 
Be works 40 hours per week at this position and earns $3.75 per 
houc. "--

The claimant acknowledged that in approximately November 
1981 he went to Dr. John R. Walker for an examination pursuant 
to the direction of his counsel. Dr. Walker provlded a series 
of reports marked claimant's exhibit 4. In an lnltlal report 
dated November 20, 1981, after reciting both a lengthy history 
and the course of his examination, Dr. Walker expressed the 
following opinion: 

The patient has suffered sprains in the region of 
the lumbar spine as indicated, as well as a neck 
sprain. The neck sprain appears to be coming along 
very nicely, but he appears to have some instability 
in the general region of the lumbo-dorsal spine. We 
should also call your attention to the fact that he 
has wedging at T-12, which could well represent a 
healed compression fracture of the body of T-12. 
This, of course, could have occurred at the time of 
his fall and slip under the 9500 GH truck. 

At the present time I would recommend that he 
continue with his diet reg1me and try to get down 
another 75 lbs. at least and would advocate and have 
prescribed for him some physical therapy, including 
daily heat and massage and back extension exercises. 
We will see this man back in about two months. 

In a followup report dated December 7, 1981 and contained as 
part of claimant's exhibit 4, Dr. Walker expanded on his earlier 
report and 1ndlcated: 

It is my impression that this patient has a cervical 
spine sprain, an aching in the dorsal spine due to a 
sprain in the dorsal sp1ne region and a sprain in 
the low back region. As far as the wedging of T-12 
is concerned, there is no way that I can tell 
exactly at what date th1s occurred. It 1s possible 
that this is developmental, but I truly feel that 
this is a traumatic thing, although again, I cannot 
give you the exact date that this would have occurred. 

It is my feeling that this man's healing period 
would have ended at least by one year following the 
original accident. 

Any treatment that I would glve him in the form of 
therapy, would give h1m temporary relief only. As 
you know, he has been treated by a chiropractor 
friend of his and he has had previous back and neck 
trouble. In his first history he stated that he had 
had these treatments perhaps six times a year. 
Rowever, 1t appears that he has suffered increased 
or aggravated problems in these areas that I have 
indicated. It is~, feeling that he should end up 
with a permanent partial disability amounting to 6\ 
of the body as a whole. 

In a follow-up report from Dr. Porter dated April 28, 1980 
and which concerns the discharge from claimant from the hospital 
after gastric bypass surgery, Dr. Porter reached a discharge 
diagnosis of •morbid obesity, early degenerative arthrltls of 
his back.• 

The record establishes that in Pebruary 1982 the claimant 
was examined by the Hedlcal Occupational Evaluation Center at 
Mercy Hospital in Des Hoines. This examination was at the 
direction of the defendant insurance carrier. The synopsis of 
the evaluation center indicates, in part: 

As a result of the back strain, he has sustained 
functional impairment amounting to about 14\ of the 
whole body. However, if he does enter into a 
program where his symptoms tend to improve, this may 
be reduced in the future. 

It may be that he can even return to truck driving 
ln the future, although there would still be a 
llmltation placed upon hlm in lifting. Thls lifting 
would be to lift objects on and off the truck and 
would be especially true 1f he did have a discogenic 
syndrome. 
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His functional impairment seems to have been brought 
about because of prior to his injury he was able to 
perform heavy lifting and prolonged driving. 

The claimant indicated that his present difficulties anvolve 
a popping and pulling sensation and stif f ness in his neck. Re 
does not " trust• his back. He has difficulties lifting, walking 
any distances and sitting for e xtended periods of time and 
standing. He ls able to lift approximately 20 pounds maximum. 
The record indicated that prior to the date of injury the 
claimant was apparently active physically and participated in 
various sports activities. Re indicates an inability to do any 
of these activities at this time. He is also unable to assist 
in any farming activities which he did prior to the date of 
injury. Be denied any intervening injuries since the date of 
this work incident of October 1979. Claimant acknowledged that 
he was released in December 1980 by Dr . Jones, but with limita
tions. 

Elmer Sundblad, the claimant's father, testified on his 
behalf. He confirmed the claimant's testimony with regard to 
the fact that the claimant assisted his father in the farming 
operations and was also physically active without any physical 
problems. He confirmed generally the claimant's recitation of 
the facts post injury. This witness did not observe the incident 
in question. He confirmed that the claimant saw Dr. Jones froD 
October 1979 through January 1981 when the claimant moved to 
Waterloo. 

Brian Helms testified on behalf of the claimant. Mr. Helms 
1s 17 years of age and unemployed at this time. Be testified 
under subpoena. He indicated that from June through October 
1981 he worked with the claimant as the sound equipment man for 
the gospel singing group. Re indicated that claimant had 
difficulty climbing and lifting and a difficulty in bending over. 
The claimant complained of discomfort to the witness. 

Retta Sundblad, the claimant's spouse, testified on his 
behalf. She is 25 years old and indicated that she and the 
claimant were married on December 22, 1980. Prior to this 
witness' marriage to the claimant, he visited her regularly 
while she was serving a term for stolen checks at the woman's 
reformatory in Rockwell City. She observed the claimant's 
physical condition during these visits and indicated that he 
confirmed his testimony with respect to an inability to sit for 
an extended period of time. She also indicated he has dif
ficulty in walking any distance and complains of stiffness. She 
confirmed that she met the claimant in the fall of 1980 and does 
not know his status prior to that date. 

Gary Reese testified on behalf of the defense. Hr. Reese 
was the employer of the defendant on the date of 1njury. He 
indicated that he knew the claimant pt10t to Lhe employment 
relationship. Hr. Reese runs a travel hauling business. He 
acknowledged that he learned about the injury when the claim
ant ' s father called and reported it on October 24, 1979. The 
claimant never worked for the defendant after the date of injury. 
He indicated that the claimant was paid $3.75 per hour and time 
and a half for overtime. Normally the claimant would work a 50 
hour week. The base pay was $140 for a 40 hour week and over
time based on 50 hours was $196. It appears that the insurance 
company figured the rate in this case by using the straight tine 
rate for 40 hours and using the premium time paid for the extra 
ten hours of work, thus arriving at a gross wage of $196. This 
witness indicated that the claimant was paid on a weekly basis 
and described him as a good worker. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the inJury of October 24, 1979 is the cause of 
the disability on which he now bases his claim. Bodish v. 
Pischer, Inc., 257 Iowa 516, 133 N.W. 2d 867 (1965). Lindahl v. L. 0. 
Boggs, 236 lowa 296, 18 N.W.2d 607 (1945). A possibility is 
insufficient; a probability is necessary. Burt v. John Deere 
Waterloo Tractor Works, 247 lowa 691, 73 N.W.2d 732 (1956). The 
question of causal connection is essentially within the domain 
of expert testimony Bradshaw v. Iowa Methodist Hospital, 251 
Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection 
Burt v. John Deere Waterloo Tractor Works, supra. "The opinion 
of experts need not be couched in definite, positive or unequivocal 
language.• Sondag v. Perris Hardware, 220 N.W.2d 903 (Iowa 
1974). However, the expert oplnlon may be accepted or rejected, 
in who le or in part, by the trier of fact. Sondag v. Ferris 
Hardware, su1ra, page 907. Purther, "the weight to be given to 
such an opln on 1s for the finder of fact, and that may be 
affected by the completeness of the premise given the expert and 
other surrounding circumstances . • Bodish v. Pischer Inc., j6b<a. 
See also Husselman v. Central Telephone Co., 261 Iowa 352, , 
154 N.W.2d 128 (1967). 

The supreme court of Iowa in Al,uist v. Shenandoah Nurser,es, 
218 Iowa 724, 254 N.W. 35 (1934) at 3l-32, , discussed the 
definition of personal Injury in workers' compensation cases as 
follows: 

While a personal injury does not include an occupational 
disease under the Workmen's Compensation Act, yet 
an injury to the health may be a personal injury. 
(Citations ommitted.) Likewise a personal injury 
includes a disease resulting from an injury • • • 
The result of changes In the human body incident to 
the general processes of nature do not amount to a 
personal injury. Thia must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work. Such 
result of those natural changes does not constitute 
a personal injury even though the same brings about 
impairment of health or the total or partial 
incapacity of the functions of the human body. 

• • • 

A personal Injury, contempla ted by the Workmen's 
Compensation Law, obviously means an Injury to the 
body, the Impairment of health, or a disea s e , not 
e xcluded by the act, which comes about, not t hrough 
the natural building up and tear i ng down of the 
human body, but because of a tra umatic or other 
hurt or damage to the health or body of an employe e. 
(Citations omitted . ) The injury to the human body 
here contemp l ated must be something, whether an 
accident or not, that ac t s e xtraneously to the 
natural processes of na t ure, and thereby impairs 
the health, overcomes, Injures, interrupts, or 
destroys some funct i on of the body, or otherwise 
damages or injures a pa r t or all of the body . 

While a claimant Is not enti t led to compensation for t he 
results of a preex isting inJury or disease, the me r e e xistence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottwnwa Works, 247 Iowa 900, 908, 76 N. W.2d 756, 
(l956). If the claimant bad a preex isting condition or dis--
ability that is aggravated, accelerated, wor sened or lighted up 
so that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N. W.2d 
812, (1962). 

As claimant has an Impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railwa~ Co., 219 Iowa 587, 
593, 258 N.W. 899, (l935) as follows: It is theref ore 
plain that the legislature Int ended the term 'dlsabllity' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional 4 isability' to be compu t ed in the terms of 
percentages of the total physical and mental abil i ty of a normal 
man. • 

The opinion of the supreme court in Olson v. Goodyear 
Service Stores, 255 Iowa 1112, 125 N. W.2d 251 (l963) a t ll21, 

, cited with approval a decision of the industrial co11U11is-
sioner for t he following proposition: 

Disability • • • as defined by the Compensation Act 
means industrial disability, although functional 
disability is an element to be considered ... In 
determining industrial disability, consideration 
may be given to the injured employee "s age, education, 
qualifications, experience and his inability, 
because of the Injury, to engage in employment for 
which he is fitted. • • • • 

The earning capacity o f the general work force is affec t ed 
by poor economic conditions and high unemployment. Such restrictions 
on employment opportunities do not entitle claimant to additional 
consideration when assessing hls particular loss ot earning 
capacity based on the work injury. See, Webb v. UM!1c,,, 0:Jnstructia, a:m
pany and Bituminous Insurance Company";" Appeal Decis1on f1led 
October 20, 1981. 

ANALYSIS 

There is no dispute In this case that on the date of injury, 
October 24 , 1979, the claimant was an employee of the defendant. 
Defendants conceded at tlme of hearing that the claimant on that 
date sustained a personal Injury which arose out of and i n the 
course of his employment with the employer Gary Reese Trucking. 
The record is clear that o t her than a f e w minor incidents prio< 
to October 24, 1979, the claimant was in relatively good health. 
Specifically, he had never registered any complaints concerning 
back and/or neck discomfort. The record is also clear that the 
claimant has traditionally had a severe weight problem. The 
physicians involved described his condition as morbid obesity. 
The record Is clear that he underwent a gastric bypass procedure 
in April 1980 in order to rectify this condition . 

The medical testimony, particularly in the opinion of Or. 
Follows, indicates that the claimant's physical size at least 
aggravates the back situatio~ and,specificall~ his size delays 
the healing of any Injury. This opinlon is remar kably consistent 
with that of Dr. Roland, an orthopedic specialist, who examined 
the claimant in conjunction wi t h t he Medical Occupational 
Evaluation Center report. Be notes, in par t, that he does not 
feel the claimant has suffered any f unctional Impairment. With 
respect to the T-12 thoracic vertebra wedging, he agreed with 
the report of Or. Walker that this may be evidence of an old 
compression fracture. 

The record is clear that the re has been no surgical invasion 
of the claimant's body with respect to his back situation. The 
record does not reveal that he has undergone any myelographic 
studies of any type. An examination of the neurologis t 's report 
contained in the Mercy Hospital Evaluation indicates that there 
ls no neurological deficit. The neurologist is of the opinion 
that the claimant can return to gainful employment and believes 
that there has been no functional impairment sustained. 

It ls only Thomas w. Bower, a licensed physical therapist 
who examined the claimant in conjunction with the Hercy Hospital 
proceeding, who expressed the opinion of a 14 percent permanent 
disability. The highly specialized and well qualified medical 
practitioners involved in this case appear to disagree w1th that 
finding. The other oplnlons clearly outweigh the position of 
this therapist. Greater reliance will be placed on the specialist 
in general. or. Walker examined the claimant at the request of 
his counsel and expressed the opinion that there exists a six 
percent permanent partial disability to the body as a whole. Dr. 
Walker's report Is unclear, however, as to what function the 
obesity played in the entire overall medical situation. 

The various psychological and sociological reports contained 
in the medical occupational evaluation study indicate that the 
claimant is motivated. An examination of his testimony on both 
direct and cross-examination Indicate that he has a talent 
towards things mechanical. The record is clear that he has 
training as an airplane mechanic and ha Q received a certification 
In this field, but has ndvcr pursued it. Claimant Is presently 
able to use his mechanical talents at the Show Biz Pizza. Based 
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upon Dr. Jones' testimony as well as the testimony of the 
claimant, it appears that the healing period terminated as of 
January 12, 1981. Be appears to have been released by Dr. Jones 
and began working in Waterloo. 

Based upon the record as a whole and based upon the industrial 
disability considerations previously outlined, it is determined 
tha t claimant has sustained an industrial disability of 15 
percent of the body as a whole as a result of the October 1979 
work injury. 

FINDINGS OF FACT 

That on October 24, 1979 t he claimant was an employee of the 
defendant. 

Tha t on October 24, 1979 he sustained an injury which both 
arose out of and in the course of his employment with the 
defendant. 

That the claimant is 31 years of age and has a high school 
education. 

That t he defendant has e xtensive training in the field of 
airplane mechanics, but has not pursued a career in that direction. 

That the claimant has significant experience in various 
forms of auto and heavy equipment mechanics and now, through h1s 
present position, displays a talent in both electrical and 
mechanical work. 

That the claimant, at the time of injury, was •morbidly 
obese.• 

That the obesity tended to aggravate his condition and delay 
his overall recovery from the work injury. 

That the claimant has not returned to work with the defendant 
employer. 

That t he claimant has pursued his interests in gospel 
singing since the date of injury. 

Tha t the claimant has been employed by Show Biz Pizza as a 
mechanical technician. 

That the claimant appears to be motivated. 

That the healing period extends f rom the date of injury 
through January 12, 1981. 

That at 
dependents. 
overtime on 
per hour. 

the time of injury, the claimant was single with no 
He was working 40 hours per week plus ten hours of 

a regular basis. Bis straight time rate was $3.75 

That based upon the record as a whole, it is determined that 
claimant has sustained an industrial disability of 15 percent of 
the body as a whole. 

CONCLUSIONS OP LAW 

That the claiman t has sustained is burden of proof and has 
established by a preponderance of the evidence that there exists 
a causal relationship between the work injury of October 24, 
1979 and his present disability. 

That the claimant has sustained a permanent disability of 
fifteen (15) percent of the body as a whole. 

That based upon the testimony in the record, the claimant 
had a gross weekly wage of one hundred eighty-seven and 50/100 
dollars ($187.50). This has been determined by taking a forty 
(40) hour week plus ten (10) hours of overtime at the straight 
time rate of t~ree and 75/100 dollars ($3.75) per hour. Examina
tion has been made of claimant's exhibit 9 and it is found to be 
unintelligible in terms of determining the precise rate. 
Therefore, based upon a gross weekly wage of one hundred eighty
seven and 50/100 dollars ($187.50) and a single status at the 
time of injury, the applicable rate of workers• compensation 
benefits is found to be one hundred fourteen and 07/100 dollars 
($11 4.07). 

THEREFORE, IT IS ORDERED: 

That the def endants shall pay the claimant healing period 
benefits for the period October 24, 1979 through January 12, 
1981 at the rate of one hundred fourteen and 07/100 dollars 
($11 4.07) per week. 

That the defendants pay the claimant seventy-five (75) weeks 
of per~3nent partial ~isability benefits at the rate of one 
hundred fourteen and 07/100 dollars ($114.07) per week. 

That the defendants shall pay unto claimant the following 
medical e xpenses: 

Richard J. Jones 
Orthopaedic Specialists 

$787.00 
$243.00 

That defendants be given credit for all benefits previously 
paid. 

That interest shall accrue pursuant to Section 85.30. 

That costs of this action are taxed to the defendants 
pursuant to ,ndustrial Commissioner Rule 500-4.33. 

That defendants shall file a final report upon payment of 
this award. 

Signed and filed this 31st day of August, 1982. 

No Appeal 
E. J. KELLY 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

HAROLD DEAN TAYLOR, 

Claimant, 

vs. 

OSCAR HAYER & CO., 

Employer, 
Self-Insured, 
Defendant. 

File No. 618119 

APPEAL 

D E C I S I O N 

By order of the industrial commissioner filed September 9, 
1982 the undersigned deputy industrial commissioner has been 
appointed under the provisions of S86.3, Code of Iowa, to issue 
the final agency decision on appeal in this matter. Defendant 
appeals from an adverse review-reopening decision. 

On appeal the record consists of the transcript; claimant's 
exhibits A through U; and defendant's exhibits land 2, all of 
which evidence was considered in reaching this final agency 
decision. 

The result here will be the same as that reached by the 
hearing deputy. 

SUMMARY 

Claimant bad had back problems prior to the compensation 
injury of Noveber 21, 19 8 in which he hurt his right knee. 
That particular injury d 1d not cause any further back problems. 
On August 19, 1980, pursuant to a stipulated agreement for a 
settlement, the undersigned deputy industrial commissioner 
signed an order which found claimant sustained 20% permanent 
partial disability to his lower right extremity as a result of 
the compensation injury of November 21, 1978. The order did not 
impair claimant's right to reopen his claim and on May 5, 1981 
he filed a review-reopening petition which claimed that, while 
claimant was walking in a grocery store, his right knee •gave 
out• which resulted in disability to claimant's back. 

ISSUES 

The hearing deputy found a causal relationship between the 
knee injury and the grocery store incident and awarded claimant 
a running healing period. On appeal, defendant states (l)there 
is no causal relationship between the knee and back conditions; 
(2)there was no notice of the grocery store incident; and 
())healing period benefits should not be awarded. 

ANALYSIS 

Although the legal precedents cited, findings of fact, and 
conclusions of law are adopted, defendant's brief raises the 
issues which certainly deserve discussion. 
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(1) Defendant claims that claimant has not shown the re
quisite causal connection between the compensation injury and 
the right to benefits. They state, inter alia, that the grocery 
store incident wa s not in the course of t he employment. However, 
the only injury that need be in the course of the employment is 
the original injury; thereaf t er, the question is one of causation. 
The injury, in the compensa t ion sense is the incident of November 
21, 1978 and its consequences. Causally, the medical evidence 
clearly shows a connection between the knee injury and the back 
problem. The record contains the following: 

Q. Doctor, what is that opinion? Do you feel 
that the knee giving way in the s t ore was a con
tributing or causal factor in the back complaints 
you found him to have on that day? 

A. Yes, based both on the information that you 
have given me with regards to the exhibit and what 
you have dictated into the record today, and yes 
based on my record which is an emergency room note 
dictated by myself dated 1-27-81. (Jerome C. 
Bashara, 11 .D., dep., p. 11) 

"There is some question about the knee causing the back problem, 
and I advised the patient that he did aggrava t e his back problem 
with the knee problem.• (Claimant's e xhibit R, Peter D. Wirtz, 
M. D., report of January 13, 1982) 

Althought Dr, Wirtz's remark is not very detailed, t here can 
be little question but that Dr. Bashara, who saw claimant just 
three days after the grocery store incident, firmly opines that 
the causal connection is present. 

Further, considering that claimant had not had any back 
trouble since 1976 (Tr. 20, 11. 20-22), the 1981 grocery store 
incident appears to be a substantial contributing factor to 
claimant's current back troubles. 

(2) The issue of notice of the January 24, 1981 grocery 
store incident was adequa t ely discussed and decided by the 
hearing deputy. One would only emphasize, that even if notice 
of the incident were required by the law, strong evidence of 
such notice is in the record. Just one month after claimant ' s 
January 24, 1981 grocery store incident, claimant's attorney 
wrote a letter to defendant's attorney which contained these 
sentences: 

Because I assume that the position of your client 
regarding the compensability of the back disability 
has not changed since I previously spoke to you, I 
have told Hr. Taylor that I see no problem with Dr. 
Bashara performing the laminectomy. If I am 
mistakPn In this latter conclusion, please contact 
me promptly. (Claimant's exhibit T) 

Such language gives rise to the inference that defendant through 
its lawyer knew of claimant's back claim within a mon t h. 
Defendant has the burden of proof to show a lack of notice. 
Delong v. Highway Commission, 229 Iowa 700, 295 N.W. 91 (1940). 
Considering the above evidence and defendant's burden, defendan t 
cannot be said to preponderate. 

(3) In cases of permanent partial disability, S85.34 (1) 
provides for a period of recuperation, a healing period. 
Defendant states: 

At page 15 of the Deputy's Decision in this case, 
the statement is made that there was no evidence 
that Claimant was unable to work at the time of his 
examination in November of 1980, prior to the 
supermarket incident in January of 1981. This is 
an incorrect statement of the record in this case. 
In his letter of October 21, 1981, Dr. Bashara 
stated that as far as he was concerned, Hr. Taylor 
was totally disabled when seen on November 14, 
1980, and that he had been continuously disabled 
since that time •... The claimant was questioned 
about this and admitted that this was Dr. Bashara ' s 
opinion. (Record, pg. 37) Claimant ' s other 
disabilities are outlined in Defendant's Exhibit 1 
and his testimony regarding these other disabilities 
appears In the Record at pages 48 through 50. It 
is also undisputed that he had made application 
prior to the 1981 supermarket incident for total 
disability benefits under social security, so it 
was obviously his contention as well that he was 
totally disabled before the supermarket incident. 

It is urged that since he apparently was totally 
disabled from an industrial standpoint prior to the 
supermarket incident in January of 1981, he was 
obviously in the same condition according to the 
doctors after the incident and, thus, should not be 
awarded healing period benefits since his ability 
to work was the same after the incident as it was 
before. (Defendant's brief, p. 4) 

Defendant's recital of the evidence is correct, but the weight 
and interpretation thereof is a matter for the Industrial 
commissioner. In November 1980, claimant had been compensated 
for a scheduled injury. Bis recovery being limited to the 
schedule, he was free to work as his abilities permitted and Dr, 
Bashara's opinion that the condition of claimant's right knee 
•prevPnted him, at the time, from any gainful employment• surely 
cannot be construed to include light or sedentary work. That 
is, claimant must have bad some ability to earn a living, 
whether or not he was actuam-employed, A slip in the grocery 
store, caused by the compensable knee Injury, in turn caused• 
back condition from which claimant must recuperate and which 
entitles him to healing period benefits. 

PINDINGS OP PACT 

That claimant is 41 years of age. 

That claimant fell on his employers' premises on November 
21, 1978 and injured his right knee. 

Tha t claimant had no injury to his back at this time. 

That claimant had surgery to his knee and then returned to 
work for a brief period. 

That claimant had a second sur ge~y to his knee. 

That claimant was released to return to work . 

That claimant entered a settlement agreement which allowed 
him a 20 percent disability t o his lower e xtremity as well as a 
healing period, medical and vocational benefits. 

That claimant continued to have knee complaints and was seen 
by Dr. Bashara in late 1980 . 

That Dr. Bashara believes more surgery is necessary. 

That claimant had some s welling and pain in his knee prior 
to the November 1978 incident which was related to a childhood 
injury. 

That claimant had a slip on ice after his November 1978 
injury. 

That on January 24 , 1981 while claimant was shopping In the 
grocery store, his right knee gave way and he e xperienced pain 
in his back, right buttocks, knee and left leg. 

That claimant's counsel called defendant's counsel to inform 
him of the incident on January 24 , 1981. 

That claimant had prior back complaints in 1972 following an 
on the job injury. 

That claimant had a myelogram, but neither Dr. Bakody nor Dr. 
Hisol recommended surgery. 

That claimant hurt his back in November 1976 when he slipped 
on meat at Defendant's plant. 

That claimant worked from 1976 to 1978 at jobs requiring 
standing and lifting. 

That claimant had some back complaints during t his period. 

That x-rays of the lumbar spine in September 1977 were 
interpreted as normal. 

That claimant ls an alcoholic. 

That claimant has pulmonary complaints and a hiatal hernia. 

That claimant had surgery for a right ulnar neuropathy. 

That claimant has a foot brace. 

That claimant has been hospitalized, had t ests as an outpatient 
and undergone four back surgeries. 

That claimant takes Tylenol 3. 

That claimant ls receiving social security disability 
payments. 

That claimant Incurred a number of medical expenses. 

That claimant has not returned to work nor reached medical 
recuperation. 

CONCLUSIONS OP LAW 

WHEREFORE, IT IS CONCLUDED: 

That claimant's back condition is causally related t o an 
injury to his knee on November 21, 1978, 

That claimant is enti t led to healing period benefits from 
January 24 , 1981 until such time as he either returns to work or 
medical evidence shows that he has reached maximum recuperation. 

That claimant is entitled to medical and transportation 
expenses. 

That defendant has not established the affirmative defense 
of notice. 

ORDER 

TBEREPORE, IT IS ORDERED, 

That defendant pay unto claimant healing period benefits 
from January 24, 1981 until such time as claimant meets the test 
found in S85.3 4 (1) for the termination of healing period at a 
rate of one hundred seventy-two and 53/100 dollars ($172.53), 

That defendant pay unto c laimant the following medical 
expenses: 

Iowa Methodist Medical Center 
Associated Anesthesiologists, P.C. 
Jerome C. Bashara, 11 .D. 
Robert A. Hayne, 11,D. 
Thomas B. Sullllllers, 11 .D., P.C. 

$24,039.11 
1,591.00 
6,524.50 

900.00 
115,00 

That defendant pay mileage expenses totalling four hundred 
eight dollars ($408) 

That compensation accrued shall be paid in a Jump sum. 

That interest shall run pu~auant to Iow•<ode section 85.30. 
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That costs be taxed to defendant pursuant to Industrial 
Commissioner Rule 500-4.33. 

That defendant file an updated claim activity report. 

Signed and filed at Des Hoines, Iowa this ~hday of 
December, 1982. 

No Appt,al 
BARRY MORANVILLE 
DEPUTY INDUSTRIAL COHNISSIONER 

BEPORE TB£ IOWA I NDUSTRIAL COMMISSIONER 

GLEN TBONAS, 

Claimant, 

vs. 

WILLIAN KN UDSON, SON, INC., 

Employer, 

and 

AETNA CASUALTY , SURETY 
COHPANY, a/k / a AETNA LIPE, 
CASUALTY, 

Insurance Carrier, 
Defendants. 

Pile No. 660000 

APPEAL 

D £ C I S I O N 

STATEMENT OF TBE CASE 

Defendants appeal from a proposed revlew-reopen1ng decision 
filed July 23, 1982 wherein claimant was a warded permanent 
partial disability benef i t s of 200 weeks pursuant to Iowa Code 
section 85.34(2) and healing period benefits through December 
31, 1980 pursuant to Iowa Code section 85.34 (1) as a result of 
an admitted industrial injury of October 25, 1979. Defendants 
take exception only to the length of healing period benefits 
awarded. 

The record on appeal consists of the hearing transcript 
which contains the testimony of claimant, Tom Walter, Marion 
Eppright, Ernestine Thomas, and Kate Benson; claimant's PXhibits 
l through 10 and 12 through 15: defendants' exhibits A through P 
inclusive; the oral depositions of claimant, James Leroy Blessman, 
H.D. (marked as claimant's e xhibit 11), and William R. Boulden, 
N.D.: and the trial briefs of all parties on appeal. 

ISSUES 

The sole Issue on appeal Is whether the deputy Industrial 
commiss ioner erred in concluding that claimant Is entitled to 
healing period benefits from the date of injury through December 
31, 1980. 

REVIEW OF THE EVIDENCE 

The record establishes that at the time of the review
reopening hearing the parties stipulated the applicable workers' 
compensation rate in the event of an award to be $273.54 per 
week. There was no stipulation as to the time off work. It was 
indicated that all medical bills had been paid. (Transcript , pp. 
3-4) The deputy's findings as they relate to the above are 
uncontrover ted on appeal. 

Claimant, 53 years old at the time of the hearing, graduated 
from high Rchool in 1946. Re served in the United States Marine 
Corpe during 1946 and 1947, functioning primarily as a clerk and 
mimeograph operator. (Tr. , pp. 9-10) Claimant has had no 
formal education or training since ending his military duties. 
During the ensuing ten years claimant held jobs as an upholstery 
apprentice, a punch press operator, a metal shop hand, and a 
tire builder at Firestone. (Tr., pp. 12-16) 

Claimant left hie job at Pirestone In 1957. He entered the 

construction field and began learning the bricklaying trade. 
Claimant worked exclusively as a bricklayer from 1957 through 
October 1979. He has developed no other specialized s kil l. (Tr., 
p. 17 J 

Claimant testified that on October 25, 1979 he sustained an 
injury to h1s back while working for William Knudson, Son, Inc., 
at the Bishop Drumm Home building site in Johnston, Iowa. The 
injury occurred as claimant s t ooped beneath a • steel stringer • 
while carrying two five gallon concrPte bucke ts (the buckets 
were partially filled and were described as • very heavy" ). 
Claimant experiPnced severe pain in his back when h1s feet 
became stuck In several inches of mud. The injury wa s 1mmed1ately 
reported to th~ employer. (Tr., pp. 22-25) 

On February 17, 1981 defendan t s filed a memorandum of 
agreement 1n this case, acknowledg1ng claimant to have been 
their employee on October 25, 1979 and that on that date he did 
sustain an injury arising out of and in the course of employment. 

William P. Boulden, H.D., testified by deposition in these 
proceed.ngs. It was stipulated between the parties that Dr. 
Boulden .is a board cert i fied orthopaedic surgeon licensed to 
practice 1n Iowa. Dr. Boulden testified that he had treated the 
claimant since NovembPr 1979, and had last e xamined him on 
September 29, 1981. After performing a myelogram, Dr. Boulden 
diagnosed claimant to be suffering from a herniated disc at the 
L4 , LS region, and centered on the left side. Dr. Boulden 
confirmed h1s diagnosis as being compatible wi th claimant's 
symptoms. (Boulden deposition, pp. 4-6) 

With respect to claimant's occupational impairment due to 
his Injury, Dr. Boulden e xpressed the following opinion: "The 
functional i~pairment for a ruptured disk with occasional 
sciatica symptoms 1s JO percent of the spine. That's based on 
the Orthopaedic Guidelines tor Evaluations and Determ1nat ns of 
Disability. • (BouldPn dPp., p. 8) 

With respect to the restrlct1ons placed upon claimant's 
activity, Dr. Boulden testified as follows: 

Basically, his restriction9 ar~ no rPpPtit!ve 
lifting, no repetitive bending, no prolonged 
sitting: but he can si t as long as he alternates 
with standing and walking, and such. So I'm 
b~sically saying no prolonged sitting; and I'm 
saying more t~~n two hours at a crack, so to speak, 
because any of these maneuvPrs will tPnd to aggravate 
a disk. (Boulden dep., p. 8) 

On M,.,,.,, <;, 1980 Dr. BouJ,fon released claimant to return to 
s•~•nt,,ry ~ork. Dr. Boulden'• October 19, 1981 testimony 
concerning the release was as follows: 

o. Doctor, as of March 5, 1880, d1d you release 
Glen Thomas to return to sedentary work? 

A. I felt that he could go back to a sedentary 
type work, yes. 

Q. And the limitations that you placed on him were 
no bend1ng, stoop1ng, or lifting that would Increase 
symptomatology of the herniated disk; 1s that 
correct ? 

A. Yes. No bending, stooping, or lifting, yes. 

). ~"rJ ., 4? ,,., e lh~ Rdlile rPStr let ions that are on 
i r. Tho~as today? 

A. Basically, yes. 
(Boulden dep., p. 13) 

In addition to treatment by Dr. Boulden, claimant underwent 
treatment at the Northwest Hospital Pain Center in Des Hoines. 
Jamee Leroy Blessman, N.D., who is involved in the study of pain 
or ~olorology, was the medical d1rector of the pain center at 
that time. Dr. Blessman tes t ified by deposition that he first 
examined claimant on Hay 12, 1981, and that claimant was admittea 
to the center as an inpatlPnt on dunP 15, 1981. Dr. Bl~ssman 
diagnosed claimant to be suffer ing from a disc disease of the 
lumbar spine. He stated that his diagnoais wa s conslstant with 
Dr. Boulden"& diagnosis of a herniated disc at the L4-L5 level. 
(Blessman dep., pp. 10-11) 

With respect to restrictions he imposed upon claimant's 
activities following treatment at the Northwest Pain Center, Dr. 
Blessman testified: 

Q. Doctor, on hi& discharge from the Center, were 
any recommendations made as to what he could do and 
what he could not do? 

A. Yes. 

O. Do you feel that he could continue to do the 
kind of work he was doing as a bricklayer In 
October of 1979? 

A. No. I did not feel that. 

O. Did you place restrictions on what he should do 
and should not do? 

A. Yes. 

O. What were those restrictions? 

A. Be was advised that he should avoid repetitive 
lifting, bending, and stooping1 and he should be 
restricted from lifting over 40 pounds. 
(Blessman dep., pp. 16-17) 

Pollowing a prolonged job search , claimant began working for 
Polk County on August 19, 1982 as an Account Clerk 2. Claimant's 
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work duties are 
payrolls, phone 
errand running. 

mostly sedentary, and include doing office 
answering, opening and time stamping mall, 

(Thomas dep. , pp. 7-8) 
and 

In testimony wi t h regard to the time at which claimant had 
achieved ma ximum medical recupera t ion, or. Boulden first stated 
Harch of .1981, but amended his testimony unde r cross-examination 
to December 1980 or early 1981. (Boulden dep., pp. 12-13) Dr. 
Boulden indicated that he usually allows a year's time f or a 
herniated disc to stabilize one way or another before concluding 
whether maximum recuperation has been achieved. (Boulden dep. , 
pp. 18-19) Further questioning of the witness, however, evoked 
the following testimony concerning the date at which claimant 's 
condition had ceased to improve. 

On cross-examination: 

o. Are we looking at any medical or functional 
change in Mr. Thomas from Harch 1980 to December 
1980, with the exception of the t emporary aggrava
tion as the result of the treatment at Wilden 
Clinic? 

A. There's been no increase in functional disa
bility, no. 

o. Bas there been any decrease, or are we looking 
at the same condition? 

A. Same functional. 

o. Does the letter dated March 11, 1981, with 
regard to your statement concerning his permanent 
partial disability as of May 1980 refresh your 
recollection with regard to your opinion at that 
time? 

A. No. His disability hadn't changed from Hay of 
1980. 

o. Did his medical stfttus change or improve from 
May 1980 until the time of this letter in Harch of 
1981? 

A. Really not. 

o. Would it be safe to say that essentially he got 
as good as he was going to get as of May 1980? 

A. A$ it turnod out, it was . 

o. So in retrospect, as it turns out, he had 
reached that level and stabilized as of Hay 1980? 

A. In retrospect, yes. 
(Boulden dep., pp. 17-19) 

On redirect-examination: 

O. (By Hr. Harrison) Please answer however you 
think--

A. In trying to clear this out and clarify it, the 
way I usually handle them is that it's about a one 
year's time. So I would say that 1n--according to 
what we were progres~ing along, I would say in 
December of 1980 that he got as good as he was 
going to get. In retrospect, I could have said May 
of 1980, but I didn't know that in Hay of 1980. 

o. You find that medicine is a lot easier to 
practice In retrospect than it is to the future? 

A. Hindsight is a hundred percent. 
(Boulden dep., pp. 22-23) 

On recross-examination: 

o. Is your opinion at this time, using your 20/20 
hindsight, that Hr. Thomas reached his maximum 
medical benefit In May of 1980. 

Following objection: 

A. If you want me to look retrospectively, yes, 
May of 1980 he had not changed until December, But 
I didn't know that in May of 1980 he would not 
change, so I can't state that Hay of 1980 his 
maximum healing occurred. Retrospectively, I can; 
but that'• not a fair judgment to anybody. 
(Boulden dep., pp. 24-25) 

On further recross-examination: 

o. Okay. Wa s there in fact medical improvement In 
Hr. Thomas'& condition from Hay 1980 until December 
1980? 

A. Overall, no. 
(Boulden dep., p. 29) 

Dr. Boulden"& clinical notes were entered aa evidence by 
claimant, and provide a periodic report on claimant's condition 
and medical improvement: 

4-10-80: Follow-up of herniated nucleua pulposus. 
Bis symptoms remain status quo except he 
had a cold not too long ago and had a 
lot of coughing and this aggravated hts 
symptoms aomewhat •.•. so, therefore, hie 

5-8-80: 

7-15-80: 

9-9-80: 

status quo has remained the same. Be is 
to follow-up with us in another month. 

Follow-up of herniated nucleus pulposus. 
Be remains status quo except for the 
last t hree days he has had some Increasing 
pain in his lower back and his left 
gluteal area. 

Follow-up of herniated nucleus pulposus 
of L4-5 on the left with no internal 
change. There is still t he same restric
tions. Pollow-up with us in two months. 

Follow-up of herniated nucleus pulposus 
of L4-5 on the left. Basically his 
symptoms have been the same except now 
he has had some dizz iness problem that 
his local family doctor is taking care 
of. 

I have recommended still the same 
restrictions .••. We will re-evaluate with 
him in three months. No change on my 
restrictions. 

12-23-80: Follow-up of her11lated nucleus pulposus 
of L4-5 on the left. Be has been do i ng 
abou t t he same ..•. We wi ll re-evaluate 
him in three months. (Cl. e x . 6) 

In a March 11, 1981 l e tter to Aetna Li f e , Casualty, Dr. 
Boulden stated: "As far as I am concerning (sic), he was perma
nent partially disabled In Hay of 1980 with a rating of 10 
percent of his lumbar spine. • (Cl. e x. 6) 

APPLICABLE LAW 

If an employee has suffered a personal injury causing 
permanent partial disabllity ... the employer shall pay to the 
employee compensation for a healing period ... beginning on the 
date of the injury, and until he has returned to work or competent 
medical evidence Indicates that recuperation from said injury 
has been accomplished, whichever comes first. Iowa Code section 
85.3 4(1). 

Recuperation occurs when it ,a medically 
either no further improvement Is anticipated 
that the employee is capable of returning to 
tlally similar to that in which the employee 
time of the injury, whichever occurs first. 
commiss1oner Rule 500-8.3(85). 

indicated that 
from the injury or 
employment substan
was engaged at the 
Iowa Industr !al 

The Iowa court most recently addressed the issue of healing 
period duration in Armstron§ Tire, Rubber Co. v. Kubli, Iowa 
App., 312 N.W.2d 60 (lowa 1 81), Thus we believe that • recupera
tion• as used in this statute refers to that condition 1n which 
healing is complete and the extent of the disability can be 
determined. The healing period may be characterized as that 
period during which there is reasonable expectation of improve
ment of the disabling condition, and ends when maximum medical 
improvement is reached. That is, it is the period •from the 
time of the injury until the employee Is as far restored as the 
permanent character of his injury will permit. • 

That a person continues to receive medical care does not 
alone indicate that the healing period continues. Medical 
treatment which Is maintenance in nature of ten continues beyond 
the point when ma ximum medical recuperation has been accomplished. 
Medical treatment that anticipates Improvement doe• not necessarily 
extend healing period, particularly when the trea t ment does not, 
in fact, improve the condition. Castle v. He rcy Hospital, 
Appeal Decision of the Industrial Commissioner, filed August 26, 
1980. 

ANA LYSIS 

Iowa Code section 85.34 (1) coupled with Iowa Industrial 
Commissioner Rule 500-8.3(85), contemplates three distinct 
points at which healing period benefits e xtinguiah: l) When the 
employee returns to his job; 2) when medical evidence Indicates 
that the employee is capable of returning to substantially 
similar work; or 3) when medical evidence indicates no further 
improvement is anticipated from the injury. Defendants do not, 
and never have contended that claimant la able to return to his 
former job as a bricklayer. The evidence la uncontroverted that 
claimant's physical impairment has limited him to doing work of 
a sedentary nature. Defendants do, however, take Issue with the 
deputy's finding as to the date at which maximum medical recovery 
was deemed to have occurred. 

Defendants' claim upon appeal is baaed upon evidence which 
Indicates that claimant's condition did not Improve beyond Hay 
1980 and hence, that healing period benefits should have ended 
at that time. Defendants' position finds support in the teatlaony 
of Dr. Boulden and In claimant's exhibit 6, which Include• Dr. 
Boulden's clinical notes concerning claimant's progresa and a 
letter from Dr. Boulden to Aetna Life, Casualty. Despite 
adhering to his •usual " policy of allowing a one year •watch 
period" to permit herniated disc conditions to show signs of 
stabilization, Dr. Boulden repeatedly indicated that claimant 
did not, In fact, show signs of improvement past Hay 1980. When 
asked If Hay 1980 was the date that claimant "had got as good aa 
he was going to get, • Or. Boulden replied: "As It turned out, 
It was. • Also, in a Harch 11, 1981 letter to Aetna Life, 
Casualty, Dr. Boulden stated his opinion that the permanency of 
claimant's disability relates back to Hay 1980 at which tire 
functional disability was set at 10 percent of the lumbar spine. 
In hie October 1981 testimony Dr. Boulden stated that the 10 
percent dlaablllty rating still held. Finally, clinical notes 
recorded by Dr. Boulden following each of claimant'• office 
visits substantiates teati&IOny that Hay !'960 was the point at 
which medical improvement ceased. Those notes indicate that 
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claimant's condition stabilized by Hay 1980 and suosequent 
evaluations by Dr. Boulden, at two to three month intervals, 
resulted in a continuance of the same physical restrictions with 
no new therapy prescribed. 

Claimant argues that despite a finding that maximum medical 
recovery occurred in Hay 1980, such determination was not 
possible until December 1980 after Dr. Boulden had had sufficient 
time to determine whether the herniated disc had stabilized. 
Because Dr. Boulden prefers to allow a one year "watch period " 
in cases similar to claimant's in order to determine the full 
e xtent of the 1n1ury, claimant maintains that the healing period 
extends throughout that watch period. 

This tribunal has held in the past that continued medical 
treatment does not necessarily indicate the continuation of healing 
period benefits. In Castle it was held that treatment which 
does not improve a patient's condition, rather which is main
tenance in nature, does not extend the healing period past the 
point when the patient actually stopped improving. The treat-
ment claimant received from Dr. Boulden after Hay 1980 appears 
to be purely maintenance in nature. Such conclusion finds 
support in that 1) Dr. Boulden did not prescribe any new or 
different modes of treatment after Hay 1980; 2) the physical 
restrictions imposed on claimant's activities remained unchanged; 
3) claimant's physical evaluation visits became less frequent 
after Hay 1980, and: 4) claimant's functional disability rating 
01d not change after Hay 1980. 

Under the facts and circumstances of this particular case, 
it is improper to hold that December 1980 was the date of 
maximum medical recovery. Simply because the treating physician 
opted to observe claimant's progress over a one year period 
before making any final recommendations as to release or further 
treatment does not mean the healing period will continue for a 
minimum of one year. No matter how long Dr. Boulden felt it 
necessary to observe claimant's progress, the fact remains that 
maximum medical recovery occurred in Hay 1980. While Dr. Boulden 
apparently treated his patient 1n the •usual" manner of treating 
persons with similar injuries by allowing a substantial period 
for observation, it is noted that not all patients will require 
the •usual" observation period to complete their own recovery. 
Some may require more and some may require less. Claimant in 
this case required only seven months to recover as fully as he 
would. We see no basis for an a ward of healing period benefits 
beyond the time claimant realized the full extent of his recovery. 
The fact that claimant did and does continue to experience 
physical discomfort is not a basis upon which the healing period 
is extended. The continued disability of claimant is the very 
basis upon which permanent partial disability benefits were 
awarded. 

FINDINGS OF FACT 

1) That there exists a causal relationship between the work 
inJury of October 25, 1979 and the claimant's present disab1l1ty. 

2) That the claimant has sustained a permanent functional 
impairment of ten percent of the body as a whole. 

3) That the claimant has medical restrictions in place which 
prohibit repetitive lifting, repetitive bending, eliminate 
prolonged sitting and a weight lifting restriction. 

4 ) That claimant is not able to return to his former occupa
tion as a bricklayer. 

5) That claimant was treated for his injury by William R. 
Boulden, H.D., from November 1979 through September 1981. 

6) That claimant's physical condition did not improve after 
Hay 1980. 

7) That medical evidence indicates claimant reached his 
maximum medical recovery in Hay 1980. 

8) That the claimant returned to work for Polk County on 
August 19, 1981. 

9) That the claimant has returned to work as an accounting 
clerk and 1s being paid $5.05 per hour. 

10) That the claimant earned $9,104.90 in 1977, $16, 486.30 
in 1978 and $15,039.73 in 1979. 

11) Tha t it is expected the claimant will earn in the 
vicinity of $9,000 in his present job at Polk County. 

12) That the claimant h~s sustained an industrial disability 
of 40 percent of the body as a whole. 

CONCLUSIONS OF LAW 

That claimant has sustained his burden of proof and established 
a causal relationship between the work related injury of October 
25, 1979 and the resulting disability. 

That claimant 1s entitled to healing period benefits from 
October 25, 1979 through Hay 8, 1980 pursuant to Iowa Code 
section 85.34 (1). 

That the claimant has sustained an industrial disability to 
the e xtent of forty percent ( 401) of the body as a whole. 

WHEREFORE, the findings of fact and conclusions of law in 
the deputy's proposed decision of July 23, 1982 are modified. 

THEREFORE, it is ordered: 

That defendants shall pay the claimant t wo hundred (200) 
weeks of permanent partial disability benefits at the stipulated 
rate of t wo hundred seventy-three and 54/100 dollars ($273.54) 
per week. 

That defendants shall pay the claimant healing period 
benefits from the da t e of injury through Hay 8, 1980 at the 
stipulated rate of two hundred seventy-three and 54/100 dollars 
($273.54) per week. 

That defendants are given credit for benefits previously 
paid. 

That the costs of this action are taxed to the defendants 
pursuant to Industrial Commissioner Rule 500-4.33. 

That in t erest shall accrue pursuant to Iowa Code section 85.30, 
as amended by SF 539 section 5, Acts of the Sixty-ninth G.A., 
1982 Session. 

That defendants shall file a final report upon payment of 
this award. 

Signed and filed this 18th 

Appealed to District Court; 
Affirmed 
Appealed to Supreme Court: 
Pending 

day of November, 1982. 

ROBERT C. LANDESS 
INDUSTRIAL COHH ISSIONER 

BEPORE THE I OWA INDUSTRIAL COMM ISSIONER 

GLEN TROKAS, 

Claimant, 

vs. 

WILLIAM KNUDSON• SON, I NC., 

Employer, 

and 

AETNA CASUALTY , SURETY 
COMPANY, a/k/a AETNA LIFE & 
CASUALTY, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

Pile No. 660000 

P A R T I A L 

C O H H U T A T I O N 

D E C I S I O N 

This is a proceeding for a par tial commutation brought by 
Glen Thomas, claimant, against William Knudson, Son, Inc., 
employer , and Aetna Casual ty & Surety Co., insurance carrier, 
defendants. It came on for a hearing on March 30, 1983 at the 
office of the Iowa Indust r ial Commissioner in Des Hoines, Iowa. 
It was considered fully submitted on April 1, 1983. 

The record in this matter consists of the testimony of 
claimant. 

ISSUES 

The issues in this matter are whether or not a partial 
commutation should be granted to claimant and whether, if that 
commutation is granted, the amount commuted should come from the 
first part of the remaining period or the last part. 

STATEMENT OF THE CASE 

It is necessary t o s~t out some of the history of this case 
before discussing the issue here presented. 

An appeal decision was filed on November 18, 1982 which 
awarded claimant healing period benefits from October 25, 1979 
through Ha y 8, 1980 and an industrial disability of 40\ of the 
body as a whole. Claimant appealed solely on the healing period 
issue. 

On February 7, 1983 claimant filed an original notice and 
petition seeking a partial commutation. At the same time the 
parties filed a stipulation agreeing that claimant's inJury of 
October 25, 1979 arose out of and in t he course of his employment; 
that a deputy commissioner awarded benefits for a healing period 
from October 25, 1979 through December 30, 1980 and 40\ industrial 
disability; that defendants appealed on the healing period 
issue: that the commissioner modified the healing period and 
that claimant has filed for judicial review on the issue of 
healing period which is the only dispute before the district 
court. 

Fifty-five year old divorced claimant who is presently 
employed by Polk County as an account clerk I with various 
office duties, testified to gross earnings of $10,672. Since 
his prior hearing of October 19, 1981 claimant's status has 
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changed f r om part-time worker on a full-time schedule to a 
full-time wor ker. He has had t wo gr ade increases since he 
start ed to work . He has moved within the general services 
department to the buildings and gr ounds section. His job allows 
him some freedom in being able to change positions. Be acknowl
edged being low person in his sect1on and he agreed he had no 
way of knowing what the department budget would be as of July 1, 
1983 and that he had no indication his job w1ll end. 

He admit t ed having some pain on weekends and occasional pain 
from tension. He has not been to see William F. Boulden, H.O., 
or any other doctor. Be e xercises when he can and calls or. 
Boulden's office when he is 1n need of a prescription. 

Claimant testified that his reason for seek ing a partial 
commutation is to pay attorney fees relating to his action 
be fore the Industrial Commissioner. Be said tha t no fees have 
been paid. He stated that he has a contingent fee contract for 
one-third of the additional amount obtained as a result of his 
act ion. Be indicated that he believes the fee is reasonable for 
the wor k that has been done for him. He e xpressed his under 
standing that his benefits will stop for a period and then start 
at a later time so that the statute of limitations will be kept 
open. 

Claimant reported that he has no other resources with which 
to pay fees. As to his current financial status, he said that 
he will be ma king his final house payment very soon thereby 
ridding himself of an $89 per month obligation. Bis car apparently 
is paid for as well. Bis other bills are current. Be testified 
that he wants t he commutation to be granted as he has always 
paid his bills and that he desires to be rid of this indebted-
ness as well. 

Claimant proposed that life styles are adjusted to the 
amount of money earned. He agreed that he will need to get 
along on his salary from his job. Although he said he has been 
using all his workers' compensation to survive, he later testified 
that he has about $2,000 saved since the November appeal decision. 
A small amount of the $2,000 was in savings before. Claimant 
believed he could have made payments to his attorney had that 
been the arrangement which they agreed. 

APPLICABLE LAW ANO ANALYSIS 

Iowa Code sections 85.45(1)(2) and 85. 48 are applicable to 
this matter. Section 85. 45(1)(2) states: 

Future payments of compensation may be commuted 
to a present worth lump sum payment on the follow
ing condi.tions: 

1. When the pe~iod dur1n9 which compcnsetion i~ 
payable can be defin1tely determined. 

2. When it shall be shown to the satisfaction of 
the industrial comm1ssioner that such commutation 
will be for the best interest of the person or 
persons entitled to the compensat1on, or that 
periodical payments as compared with a lump sum 
payment will entail undue expense, hardship, or 
inconvenience upon the employer liable therefor. 

Section 85. 48 says: 

When partial commutation is ordered, the in
dustrial commissioner shall fix the lump sum to be 
paid at an amount which will equal the future 
payments for the period commuted, capitalized at 
their present value upon the basis of interest at 
the rate provided in srction 535.3 for court 
judgments and decrees, with provisions for the 
payment of weekly compensation not included in the 
commutation, subject to the law applicable to such 
unpaid weekly payments; all remaining payments, if 
any, to be paid at the same time as though the 
commutation had not been made. 

Applying those statutes to the matter presented, the under
signed finds that the period during which compensation is 
payable can be definitely determined. The second requirement of 
85.45 requires some discussion. 

Claimant seeks the commutation. He must show the commutation 
is in his best interests. Claimant testified that he wants tbe 
partial commutation to rid h1mself of an obligation for paying 
attorne) fees. He reported that he 1s current on his other 
bills and that he has no car payments and in all probability by 
the time of th1s decision will have no house payments. Claimant 
is single w1th no dependent minor children. Although specifics 
of his monthly ma1ntenance requirements were not explored, 
claimant said that he has been able to save the greater part of 
$2,000 since November. That accomplishment is certainly an 
1ndication that claimant, a mature man, is capable of good money 
management. He expressed cognizance of the hu~an frailty of 
l1ving to the extent of one's money. 

The Iowa Supreme Court in Diamond v. The Parsons Co., 256 
Iowa 91S, 928-29, 129 N.w.2d 608, (1964) recognized the use 
of a commutation to pay bills as "acommendable purpose.• The 
court also cautioned that the desires of the claimant c~nnot be 
disregarded w1th the court (industrial co-1ssioner) acting as 
an unyield1ng conservator. Based on the claimant's desires and 
all the surrounding c1rcumstances here presented the part1al 
comutation w1ll be allowed. 

The parties are also 1n disagreement as to whether the 
coa:mutation should be taken from the first part of the rema1ning 
period or the last part of the remain1ng period. Clair.ant's 
pos1tion at the time of hearing was :o co=ute fro■ the first 
part in order to lengthen the statute of li■1tat1ons. Defendants 
wished to comiute fro■ the last part of the remaining period. 
The Iowa Supre■e Court repeatedly has held t.hat the Iowa Workers' 
Compensation Act ~here possible should be liberally construed 

for the benefit of the employee. Barton v. Nevada Poultry Co., 
253 Iowa 285, 289, 110 N.W.2d 660, (}96lJ; Bulman v. Sanitary 
Parm Oaioes , 247 Iowa 488, 494, 73ti":°W.2d 27, (1955); 
Haverly v. Un1on Construct1on Co., 236 Iowa 278--:--2'82, 18 N.W.2d 
629, __ {1945). Claimant ' s testimony regarding the statute of 
limitations leads this deputy industrial commissioner to conclude 
that_the commutat1on should be taken from the beginning of the 
rema1ning period. 

The computation for taking the amount from the first part of 
the remaining period is found in Chapter 500-6.3(21, I.A.C. The 
value of 47 weeks is 44.9544. The commuted value therefore is 
44.954 4 weeks times $273.54 which equals Sl2,296.8J. After 47 
weeks have expired, defendants will pay the remainder of two 
weeks. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

That claimant was awarded healing period benef1ts and 
permaneot partial disability as a result of an inJury on October 
25, 1979. 

That claimant has an appeal in district court relating to 
the 1ssue of healing period only. 

That cla1mant is single. 

That claimant is 55 years of age. 

That claimant is employed at a Job with gross earnings of 
$10,672 per year. 

That claimant has neither house payments nor car payments. 

That claimant is current on all hls bills. 

That cla1mant has saved money since November of 1982. 

That cla1mant has no other resources available with which to 
pay his attorney fee. 

That cla1mant is a good money manager. 

That claimant w1shes to rid himself of his obligat,on for 
attorney fee. 

That cla1mant agreed that his attorney fee was reasonable 
for the work which had been done for him 

Thot cloimcnt 1s awoce thot his bcnef1ta will stop foe o 
period and then start again at a later time. 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

That the period during which compensation is payable is 
definitely determlned. 

That a partial commutation will be in the best interests of 
claimant. 

That a commutation of forty-seven (47) weeks from the 
beginn1ng of the remaining period should be granted. 

ORDER 

THEREFOR£, IT IS ORDERED: 

That Jefendants pay unto claimant a partial commutation of 
t welve thousand t wo hundred ninety-six and 83/100 dollars 
($12,296.83). 

That following the expiration of forty-seven (47) weeks 
defendants pay unto claimant the t wo (2) rema1ning weeks of 
permanent partial disability 

That defendants pay costs pursuant to Industrial Cornmiaaioner 
Rule 500-4.33. 

Signed and filed this~ day of April, 1983. 

No Appeal 
JUDITH Aili/ HIGGS 
DEPUTY INDUSTRIAL CO~HISSIONEk 

BEFORE THE IOWA INDUSTRIAL COHHISSIONER 

COAA TUTTLE, 

Cla1mant, 

V8. 

THE HICKOW CORPOAATIO!I, 

EJOployer, 

and 

GREAT wEST CASUALTY, 

Insurance Carrier, 
Oefendant11. 

: 

File No. 672377 

DECISION 
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P F O T E C T I V E 

0 R O E P. ... 
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This is a proceeding on a motion for protective order which 
was filed in the above-entitled action on January 28, 1983 by 
the defendants. The claimant filed a resistance and a hearing 
was held on February 1, 1983. The matter was considered fully 
submitted upon completion of the hearing. 

on January 24, 1983 claimant filed a notice of taking 
deposition. Claimant designated the subject of the examination 
as follows: 

1. Reasons for denial of workers' compensation 
benefits to the claimant and reasons for not 
filing a memorandum of agreement. 

2. All facts known by Great West Casualty which 
bore upon its decision to deny benefits to the 
claimant and upon its decision not to file a 
memorandum of agreement. 

One of the reasons that defendants objected to the proposed 
deposition is as follows: "(a) The insurance carriers [sic] 
reasons for denial of the claim are not relavent to the subJect 
matter involved in the pending action and therefore are not 
discoverable. I.R.C.P. 122(a)." 

The claimant, on the other hand, contends that she is 
entitled to discovery where the information sought appears 
reasonably calculated to lead to the discovery of admissible 
evidence. 

The information which claimant indicates she intends to 
obtain by deposition is clearly irrelevant to the issues which 
are framed by the pleadings. Although claimant may be entitled 
to depositions to discover other information, the undersigned.is 
unable to order depositions when the only information sought is 
not relevant to the issues before this agency. 

Although claimant's attorney argued at the time of hearing 
that defendants' knowledge at a particular time or event is what 
he 1s attempting to determine by use of the deposition, that is 
not what the notice of taking deposition indicates. 

WHEREFORE, as the notice of taking deposition is presently 
phrased, the defendants are entitled to a protective order and 
claimant's notice 1s hereby quashed. 

Signed and filed this 17th day of February, 1983. 

No Appeal 
DAVIDE. LINQUIST 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

MARGARET JOANNE UTSLER, 

Claimant, 

vs. Fi le No. 666680 

CARLISLE COMMUNITY SCHOOL, C O M M U T A T I O N 

0 E C I S I O N Employer, 

and 

CONTINENTAL INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

This is a proceeding for a commutation of benefits brought 
by Margaret JoAnne Utsler, claimant, against Carlisle Community 
School, employer, and Continental Insurance Company, insurance 
carrier. As the result of a decision in review-reopening dated 
December 17, 1982 claimant was awarded benefits based on an 
indust,ial disability of 45 percent. Claimant is now seeking to 
have those benefits commuted. 

The record consists of the testimony of claimant and claimant's 
exhibits l through 4. 

FACTS PRESENTED 

Claimant testified that she and her husband have incurred 
many debts since her injury on October 15, 1980. In the state
ment of need, filed by claimant, she stated: "Although I have 
been paid workers' compensation benefits, the amount of weekly 
benefits has not kept pace with the rising energy costs, food 
expense, and the cost of living in general, causing us to fall 
behind in our standard of living.• Claimant indicated she and 
her husband owe on a mortgage on the trailer in whi~h they are 
living. Claimant also disclosed that they owe on a pickup 
truck, a consolidated loan and a loan on a swimming pool. 
Claimant testified that the swimming pool was purchased because 
of her back problems. Claimant indicated that they are having 
problems meeting their monthly obligations and are even having 
problems meeting their daily living expenses on her husband's 
income and her workers' compensation benefi~s. 

On cross-examination claimant revealed that her husband 
makes around $25,000 a year and that she has not been employed. 
Claimant disclosed that she has worked for a family fun center 
owned by one of her children but did not receive an income. 
Claimant indicated that since the previous hearing she and her 
husband have taken a vacation to Missouri; a trip to Nashville, 
Tennessee; and a trip to Dallas, Texas. Claimant also revealed 
that her husband inherited si x or seven thousand dollars which 
was used as a partial payment for a 1983 Dodge van which they 
purchased in October or November of 1982 for approx imately 
$13,000. 

APPLICABLE LAW 

As indicated by section 85. 45 of the Code, t wo conditions 
must be met before claimant is entitled to have benefits co,nmuted; 
the period during which compensation is payable must be definitely 
determined, and the commutation must be in the best in t erest of 
the claimant. 

The supreme court in Diamond v. The Parsons Co., 256 Iowa 915, 
129 N.W.2d, 608 (1964 ), stated that commutation may be ordered 
when it is shown to the satisfaction of the court or judge tha t 
the commutation will be for t he best interest of the person or 
persons entitled to compensation or that periodical payments as 
compared to lump-sum payment will entail undue expense, etc., on 
the employer. In Diamond the court looked to the circumstances 
of the case, claimant's financial plans and claimant ' s condition 
and life expectancy 1n awarding the commutation. The court 
stated that it "should not act as an unyielding conservator of 
claimant's property and disregard his desires and reasonable 
plans just because success 1n the future is not assured. " !!!· at 
929, 129 N.W.2d at • A reasonableness test was applied by 
the court 1n Diamonato determine whether a commutation would be 
in the best interest of the person or persons entitled to the 
compensation. 

ANALYSIS 

There is no question but that claimant has me t the first 
condition under which a commutation can be made. The period of 
time during which claimant is entitled to compensation 1s 
definitely determined. 

Claimant has shown that she had debts and under most cir-
cumstances seeking to pay off those debts is a proper reason for 

awarding a commutation especially when the interest rates which 
are owed on the debts are so great. Based solely on the facts 
as brought out on direct examination the undersigned would have 
awarded claimant a commutation. 

However, the facts brought out on cross-examination reveal 
that it is not in claimant's best interest t hat she have a 
commutation. Claimant and her husband had money in the form of 
an inheritance which they could have used to decrease the amount 
of their debts. Rather than decrease their debts, cla i mant and 
her husband bought a van and increased their debts. Furthermore, 
the record fails to indicate that claimant and her husband 
needed the van or considered it a necessity. The record only 
indicates that claimant and her husband bought such a vehicle 
and increased their debts with the knowledge that they already 
had debts which were giving them problems. 

Upon receiving a commutation there would be nothing stopping 
claimant and her husband from using the same poor judgment with 
the money they would receive from the commutation. Claimant's 
poor financial judgment is also evident by her comments about 
renting out her pool and later statements that she wouldn ' t 
charge much for friends. It would not appear that claimant has 
thought of her increased liability and the other factors relevant 
to such an enterprise. 

Although claimant testified that after her benefits run out 
she and her husband will just live on his salary, it is evident 
that the greater part of her testimony would indicate her 
husband's salary will not be, by itself, enough to make ends 
meet. 

As indicated in the prior decision, it is unrealistic to 
think claimant will find any work when considering her husband's 
attitude regarding claimant having full-time employment and 
claimant's own contentment to spend more time with her family. 

Although the undersigned cannot be an unyielding conservator 
of claimant 's benefits, it is determined that claimant has 
failed to show that it would be in her best interest to have her 
benefits commuted. 

FINDINGS OF FAC, ANO CONCLUSIONS OF LAW 

WHEREFORE, based on the evidence presented and the principles 
of law previously stated, the following findings of fact and 
conclusions of law are made: 

FINDING 1. On December 17, 1982 the undersigned entered a 
decision finding that claimant has an industrial disability of 
forty-five percent (45\) and awarding claimant t wo hundred 
twenty-five (225) weeks of permanent partial disability benefits. 

CONCLUSION A. The period of time during which claimant is 
entitled to compensation is definitely determined. 

FINDING 2. Claimant has debts which she wishes to pay off. 

FINDING 3. The interest rate on claimant's debts are high. 

FINDING 4. Claimant and her husband received money which could 
have been used to pay off debts, but claimant and her husband 
went out and bought a new van which increased their debt obligations. 

FINDING 5. At the time claimant and her husband bought the new 
van they knew they had the debts which they now wish to pay off 
and were causing them financial difficulties. 

FINDING 6. Claimant intends to rent out her swimming pool but 
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has not determined what she will charge and indicates she does 
not really want to charge friends . 

FINDI NG 7. Cla imant 's husband's salary by Itself will not be 
enough to pay the mount i ng e xpenses that claimant and her 
husband incur. 

FINDI NG 8. Claimant is not pesently employed and it is unrealistic 
to think that claimant will be reemployed. 

FINDING 9. Claimant and her husband do not have good f inancial 
Judgment. 

FINDING 10. It would not be in claimant's best interest to have 
a f ul l or part i al commutation. 

CONCLUSION B. Claimant's request f or commutation is denied. 

THEREFOR£, claimant's request for commutation is denied. 

Defendants are t o pay the costs of this action. 

Signed and filed this~ day of April, 1983 . 

No Appeal 
DAVIDE. LINQUIST 
DEPUTY I NDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA INDUSTRIAL COMM ISS IONER 

ARNOLD K. VAN BLARICOME 

Claimant, 

vs. 

ALUMINUM COMPANY OF AMERICA, 

Employer, 
Sel f-Insured, 
Defendant. 

File No. 629607 

APPEAL 

D E C I S I O N 

STATEMENT OF THE CASE 

Claimant has appealed from a proposed review-reopening 
decision filed Jone 22, 1982 wherein claimant was awarded JO 
percent permanent partial disability to the body as a whole 
pursuant to Iowa Code section 85.34 (2)(u). 

The record on appeal consists of the hearing transcript 
which contains the testimony of claimant and Emil Stimac, 
claimant's exhibits 1 through 4, employer e xhibit A, and the 
briefs of all parties on appeal. 

At the time of the review-reopening hearing the parties 
stipulated the applicable workers' compensa t ion rate in the 
event of an award to be $319.34 per week. 

ISSUE 

The sole Issue presented by claimant on appeal Is whether 
the depu t y was correct In his finding as to the extent of 
industrial disability. 

REVIEW OF THE EVIDENCE 

Claimant suffered an injury to his back on December 31, 
1979, whi ch arose out of and In the course of his employment 
with defendant. Claimant had been associated with defendant for 
over 19 years, work ing as a pipe fitter a majority of that t ime. 
(Transcript, pp. 11-13) As 2 result of his injury claimant has 
had a laminectomy and a disc removed from his lower back. 
Claimant was able to return to his job in April 1980 with an 
unspecified restriction concerning heavy lifting. A short time 
after returning to work claiman t reported substantial pain in 
his back following three days of s winging a sledgeham~er. At 
that time E. M. Stimac, M.D., defendant employer's company 
physician, placed stricter lifting restrictions on claimant and 
told hi~ not to bend over. Claimant also testified that in July 
1981 he slipped on a grease puddle, and required several months 
of physical therapy. (Tr., pp. 16-20) 

Claimant testified that despite having undergone physical 
therapy, following his July 1981 mishap, he has worked steadily 
since April 1980 after his surgery. Claimant often works 
overtime hours, and admitted that only once WdS he denied the 
opportunity to work whe n such hours were available. (Tr., pp. 
28-29) According to the records of defendant, claimant worked 
2, 466. 7 hours in 1979 (with the injury occurring December 31, 
1979), 1810.8 hours in 1980 when he was partially disabled, and 
2406.2 hours in 1981. While there was no indication of how many 
of these hours represented overtime in 1979 and 1980, approxi
mately 543 hours of the 1981 t otal were overtime. (Tr., p. 46 ) 
Claimant also testified that his work supervisors have generally 
abided by the restrictions placed upon him by Palph Congdon, H. D., 
(claimant's personal physician) and Dr. Stimac. (Tr., p. 36 
When questioned as to his job security, claimant indicated that 
he ranked high in company seniority and that short of defendant 
going out of business in the Davenport Works he would have a job. 
At the time of his injury and at the tire of the review-reopen1n9 
hearing claimant was paid at grade 26, the top pay grade available 
to union pipe fitters. (Tr., pp. 26-301 

Dr. Congdon, who testified by way of deposition, indicated 
that he perforred a laminectomy on clairant and last examined 
clairant on April 23, 1982. Dr. Congdon opined that clairant's 
physical impair■ent as a result of his injury is 10-20 percent 
of the whole aan. Dr. Congdon stated that it was unrealistic to 

ask claimant to do heavy laboring work in the form of repetitive 
activity or carrying over fifty pounds. (Claimant's e xhibit I, 
p. 5) 

During the review-reopening hearing, when questione~ as to 
how his body feels following overtime work, claimant replied: 
"Oh, I hurt all the time. There is nothing e xcrutiating where 
you can't bear the pain, but you are in pain. It hurts. If you 
take a week's vacation, you feel better. If you take the 
weekend off, you feel better .• 

APPLICABLE LAW 

If a claimant contends he has industrial disability he has 
the burden of proving his injury results in an ailment extending 
beyond the scheduled loss. Kellogg v. Shute and Lewis Coal Co., 
256 Iowa 1257, 130 N.W.2d 667 (196 4). 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.W. 899, (1935) as follows: "It is therefore plain 
that the legislature intended the term 'disability' to mean 
'industrial disability' or loss of earning capacity and not a 
mere 'functional disability' to be computed In thP tPrmH or 
percentages of the total physical and mental ability of 3 no, nol 
man." 

The opinion of the supreme court in Olson v. Goodyear 
Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (l963) at 1121, 
cited with approval a decision of the industrial commissioner 
for the following proposition: 

Disability • • • as defined by the Compensation Act 
means industrial disabili t y, although functional 
disability is an element to be considered ... In 
determining industrial disability, consideration 
may be given to the injured employee's age, educa
t ion, qualifica t ions, experience and his inability, 
because of the injury, t o engage in employment for 
which he 1s fitted. • • • • 

ANALYSIS 

Pollowing an initial period of reduced earning capacity 
Immediately subsequent to his injury, claiman t appears to have 
settled into an employment routine substantially similar to that 
which he realized prior to the injury. Despite experiencing 
some periods of increased pain during and after he works overtime 
hours, it does not appear that there has been any material 
aggravations to his condition. Claimant has returned to the 
position he held prior to his injury and appears to have substan
tial job security with defendant. In additlon, claimant now 
works approximately the same number of hours on an annual basis 
as he did prior to his injury, and has continued to be paid at 
the highest pay grade available as a pipe fitter. All of these 
factors indicate that claimant has not suffered a significant 
reduction of earning capacity. 

While the testimony of Dr. Congdon that claimant has a J0-20 
percent impairment to the whole man as a result of his injury, 
functional impairment is only one of the factors to consider in 
determining a person's industrial disabllity. The factors 
previously listed have a balancing effect upon Dr. Congdon's 
assessment of functional disability. 

WBEREPORE, the flndings of fact, conclusions of law, and 
holdings stated in the review-reopening decision, and as set 
forth below, are adopted as the final decision of this agency. 

FINDINGS OP FACT 

1. As a result of his injury with defendant on December 31, 
1979 claimant has a functional impairment of ten to twenty 
percent (10-20\ ) of the whole man. 

2. Claimant is forty-one ( 41) years old and has a high 
school education. 

3. Prior to working for defendant, claimant only worked in 
heavy labor. 

4. Since starting to work for defendant in 1960, claimant 
has become a certified pipe fitter. 

5. Claimant has also obtained experience with defendant as 
a welder and millwright. 

f. Upon returning to work with defendant after his in)ury, 
claimant returned to the same position and works as many hours. 

7. Claimant has job security. 

8. Claimant does have sore restrictions as a result of has 
injury and has undergone a laminectoary. 

9. Defendant has accommodated clai~ant'a restrictions and 
provided employment commensurate with these restrictions. 

JO. Claimant has not suffered an actual loss of wages as a 
result of his injury. 

CONCLUSION OF LAW 

Claimant has met his burden in proving an industrial disability 
of ten percent (lOt ) of the body as a result of hia injury. 

TBEPEFOPE, defendant is to pay unto claimant fifty (50) 
weeks of per■anent partial disability benefits as a rate of 
three hundred nineteen and 34/100 dollars ($319.34) per ~eek. 

Defendant Is to be givPn credit for a,,_ni permanent partial 
disability benefits previoualy paid. 
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Payments that have accrued shall be paid in a lump sum 
together with statutory interest pursuant to section 85.30, The 
Code. 

Defendant is to pay the costs of this action. 

A final report shall be filed upon payi,,ent of this award. 

Signed and filed this 28th 

No Appeal 

day of December, 1982. 

ROBCRT C. LANDESS 
INDUSTRIAL COll!IISSIONER 

---------------------
BEfORE TBE IOWA INDUSTRIAL COMMISSIONER 

ERVIN V. VAN DER WILT, 

Cla lmant, 

vs. 

SHERMAN PRODUCE COMPANY, 

Employer, 

and 

CBUBB GROUP OP INSURANCE 
COMPANIES, 

Insurance Carrier, 
Defendants. 

file No. 608095 

APPEAL 

D E C I S I O N 

STATEMENT OP TBE CASE 

Defendants appeal from a proposed review-reopening decision 
filed June 9, 1982 In which claimant was awarded permanent total 
disability benefits as a result of an Injury sustained October 
4, 1979. Defendants' appeal was filed June 22, 1982. 

A request for taking additional evidence was filed by 
defendants on June 21, 1982 prior to the appeal, but apparently 
was contemplated to be joined with the appeal. Claimant filed a 
resistance to the request for additional evidence on June 28, 
1982. A ruling denying the request for additional evidence was 
filed July 9, 1982. On July 30, 1982 defendants filed an 
application for suspension of benefits which claimant resisted 
August 2, 1982. A ruling, filed August 30, 1982, denied defendants' 
application for suspension of benefits. 

The record on appeal consists of the transcript of the 
review-reopening proceeding together with claimant's exhibits 1, 
2, 3, 4, 5, 6, and 9; commissioner's exhibit l; and the inter
rogatories submitted by claimant and defendants. Claimant's 
exhibits 7 and 8 were offered and impliedly received subject to 
the limited objection. Claimant's exhibit 10 was objected to 
and the objection was sustained. Defendants' exhibit A was 
objected to. Although the objection was not ruled on, the 
colloquy that followed the objection would indicate that the 
objection was well taken and inferentially sustained. 

On September 1, 1982 defendants filed a notice of service 
and intent to offer medical reports of Harold A. Ladwig, H.D., 
dated July 18 and July 22, 1982. These reports are untimely and 
are not considered in the appeal of this matter. 

ISSUES 

1. Whether the deputy made insufficient review of the 
record by stating that there was sufficient credible evidence 
contained in his notes to support the statement of facts. 

2. Whether the defendants are entitled to credit for 
payments made by the employer in addition to those made by the 
insurance carrier. 

3. Whether the deputy erred in rejecting evidence and 
opinions reflecting lack of motivation. 

4. Whe ther the deputy erred in making his own evaluation of 
the disabling effect of claimant's pain, rejecting medical 
evidence to that effect. 

5. Whether tbe deputy erred in awarding permanent total 
disability when the functional impairment rating was not greater 
than 13 percent. 

REVIEW OP THE EVIDENCE 

Claimant, age 56 at the time of the hearing, is married and 
raised five children all of whom were over age 18 at the time of 
his injury. Claimant was raised on a farm and discontinued his 
formal education after completing ninth grade, when he quit 
school to assist with work on the farm. (Transcript, pp, 4-7) 
Claimant spent t wo years in the infantry after which he returned 
to Sibley, Iowa in 1947 to work as a driver for a creamery. In 
1952 claima, t moved to Oregon and worked in munitions followed 
by a move to Hinnesota to work for another creamery, a period of 
farming, and finally another move to Sioux City where he worked 
for Flavorland Industries for over twenty years. (Tr., pp. 8-13) 
Claimant commenced working for defendant employer in 1977 doing 
generalized maintenance. (Tr., pp. 16-18) On October 4, 1979 
claimant sustained the injury which ls the subject of this 
appeal when he fell from a scaffold wh ile installing insulation. 
(Tr., pp. 18-19) 

Claimant was admitted to St. Joseph Hospital where he 
remained until October 18, 1979. Be received care for broken 
toes on his right foot and a broken back. (Tr., pp. 20-21). 
Claimant was initially treated by William M. Krigsten, M.D., and 
Albert D. Blenderman, H.D. , and was seen by Walter w. Eckman, H.D. 
All of these doctors eventually concluded that they did not have 
further treatment to offer claimant. Be was also e xamined by 
Borst G. Blume, H.D., despite the employer and insurance carrier 
not having authorized those examinations. (Tr., pp. 24-25) 

Dr. Krlgsten reported his findings on November 2, 1979, in 
part, as follows: 

The patient was treated symptomatically for the 
fractures of the right foot and of the 2nd lumbar 
vertebra ...• Re was treated by gastric suction and 
hyperextension and pressure dressings were applied 
to his foot. 

On 10-10-79, under general anesthesia, the 
fractured spine was treated by hyperextension and a 
body plaster cast. At the same time, the fractures 
of the right foot which consisted of fractures of 
the distal ends of the 2nd, 3rd, 4th and 5th 
metatarsal bones associated with dislocations were 
treated by open reduction with Internal fixation 
using metallic pins. A copy of the surgery report 
of 10-10-79 Is en~losed. 

The prognosis is guarded. The final diagnosis 
is: 1 ) FRACTURE, COMPRESSION, BODY OP 2ND LCHBAR 
VERTEBRA AND 2) FRACTURE, DISLOCATIONS, DISTAL 
ARTICCLAR ENDS 2ND, 3RD, 4TH AND 5TH METATARSAL 
BONES, RIGHT. (Claimant's exhibit 1) 

On August 6, 1980, Dr. Krlgsten reported, in part, as 
follows: 

Since our report of January 2, 1980, we have not 
given you a narrative report. On January 28, 1980 
the patient was examined and the following note 
made in his record: " Injured October 4, 1979. Good 
deal of back pain. Hore severe when lying down. 
Right foot becomes cold rapidly.• 

Re-examined April 21, 1980 with the following 
note: "Injured October 4, 1979. Wears back brace 
part time because still has a good deal of back 
pain. Some pain in back but improving slowl y. Can 
walk well with crutches. Some tenderness medial 
side right knee. Poot and toes are stiff. Back is 
tender TlO thru lumbar area. • 

We have high hopes in returning this man to some 
type of work in a short time, however, he will not 
be able to do much li f ting or bending because of 
the fracture of his spine and he will have some 
difficulty walking long distances. (Cl. ex. 1) 

Dr. Krigsten's report of October 8, 1980 read, in part, as 
follows: 

Be was examined August 18, 1980 with the following 
note made in his chart: "Injured October 4, 1979. 
Raving a good deal of low back pain and left 
greater trochanter. Injection didn't help and it 
made him dizzy. Some residual pain in right foot.• 

B~ was re-examined September 19, 1980 with the 
following note: "Injured October 4, 1979. Pain in 
left gluteal area radiating into back of leg and 
funny feeling in 3-4-Sth toes.• 

It now appears that the patient will probably 
have to be retired from his position at Sherman 
Produce Company and given a percentage of permanent 
impairment. The degree of this impairment cannot 
be determined at this time but when he has reached 
maximum recovery we •111 summarize his case and 
give the final facts. (Cl. ex. 1) 

On November 12, 1980 Dr. Krigsten reported: 

I doubt if this patient will ever return to work 
at his original occupation and I think that within 
a short time I will close his case and estimate his 
degree of permanent impairment. (Cl. ex. 1) 

In a June 16, 1981 letter to Carol HcCrohan (of Chubb/ 
Pacific Indemnity Group) Dr. Kr!gsten wrote: 

Since our letter of December 26, 1980, we have 
made every effort to return this patient back to 
work but have been unsuccessful. 

It ls my opinion that the patient cannot be 
rehabilitated. On my desk today is a letter from 
the department of public instruction requesting 
information regarding this patient because he has 
applied for Social Security Benefits. 

Therefore, it is my opinion the patient has 
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reached maximum recovery and is being discharged 
from our care as of June 15 , 1981. Be has a 
permanent impairment o f the body of 10\ as a result 
of a fracture of the 2nd lumbar ver tebra and a 
permanent impairment of 25\ of his right foot. 
This is equal to 18\ of the leg and 7% of the body 
as a whole. By using the American Medical Associa
tion Guide to the evaluation of permanent impairment 
o f the e xtremities and back, this is equal to 13% 
of the whole man. It 1s also my opinion that the 
patient could do light work i f properly motivated. 
(Cl. ex. ll 

On September 22, 1981 Or. Kr igsten reported , in part, as 
follows: 

Cl) Nature of sickness or 
injury. (Describe 
complications if any) 

!)Fracture, compression, 
body of the second lumbar 
vertebra. 2)Fractures, 
multiple right foot. 3) 
Fixed urine specific gravity, 
probably secondary to arterio
sclerotic vascular disease. 

(8) I s he prevented from engaging in each and every occupa
tion or employment for wages o r profit for which he is 
reasonably qualified by education, training or experi
enced? Yes-at this time 
(CJ. ex. ) 

Finally, in a November 18, 1981 follow-up letter to Chubb Group 
Insurance Co., or. Krigsten wrote : 

On June 16 , 1981 , I wrote to your office about 
the permanent impairment of the above patient. I 
am enclosing a copy of that lette r for your informa
tion. 

You will note in this letter that it was my 
opinion that the patient reached maximum recovery 
and was discharged from our care on June 15, 1981. 
The degree of impairment was outlined in that 
letter and it was also stated that the patient 
could do light work 1f properly motivated. If he 
did seek employment, he would be limited in the 
amount of lifting he could do wi thout great dis
comfort and walking Jong distances would be rather 
difficult. (CJ. e x. 1) 

Horst G. Blume, M.D., in a letter dated August 31, 1981 
wrote: 

I agree with Doctor Krigsten ' s evaluation in 
which he stated that the patient has a permanent 
impairment of the body of 10\ as a result of a 
fracture of t he second lumbar vertebra and a 
permanent impairment of 25\ of his right foot. 
This is equal to 18% of the leg and 7 \ of the body 
as a whole. By using the American Medical Associa
tion Guide to the evaluation of permanent impairment 
of the e xtremities and back this 1s equal to 13\ of 
the whole man. 

We know now from the CT scan done on July 22, 
1981, which was not available to Dr. l<rigsten, that 
he had a mild compression fracture of the vertebral 
body L2, bu t 1t 1s very difficult to assess as to 
when that fracture occurred. In addition, he has a 
mild centrally bulging disc L3/4 and from reviewing 
the CT scan myself, I agree th i s is of no significant 
pathology except to say this can intermittently 
compress the sinuvertebral nerves of the 1ntervertebral 
discs and can cause back pain rather than leg pain. 
I do not think these findings would require any 
surgical intervention at this time. No other disc 
pathology at the level of L4/5, LS/SJ was encountered , 
which would go along wi th ~y clinical findings as 
we 11. 

Since r do think the pain originates from the 
ram, dorsal1s of the posterior nerve roots of the 
1ntervertebral JOlnts, at least L3/4, L4/5, L5/Sl 
on both sides, the patient would require to have 
nerve blocks to the nerve structures of these 
jr.ints in order to see 1f one can alleviate all the 
back pain, at least temporarily, and 1f this is the 
case, the pat1ent would be a good cand1date for the 
denervat1on or neurotomy of the above rentioned 
segments. (Cl ex. I) 

In another letter dated Decemb<'r 16, 1981, Dr. Blume reported: 

I re-examined the patient today (12/15) and 
there seems to be no doubt that the patient has 
back pain with radicular pain into the left leg, 
where we have no def1n1te gross rotor deficit, but 
the largest circumference of the left thigh was 
about 1• cm. less ,n corpar1son to the right. The 
foot jerk with reinforce~ent was barPly l+ on the 
left, where on the right it was 2+. The straight 
leg raising test was possible to about 70 degrees 
v1th pain ,n the low back with radicular pain into 
the left posterior thigh. There was considerable 
local tenderness over the entire lumbar spine 
centrally and paravertebrally left and at L5/Sl 
cPntca!ly and bilaterally. 

I ca~p to the conclua1on fro~ th~ cl1n1cal 
appearance that the patient does have an 1rr1tatton 
of the rarl dorsal1s of the posterior nerve roots 
of the intervertebral joints of the lurbar spine 

from LI to SJ , on the left side 1n part1cul~r, and 
at L5/Sl on the right side . We do have ev 1dPnce of 
a centrally ruptured disc at L3/4 and a compression 
fract ure L2. There is suspect of lateral disc 
pathology at L4/5, left. The neurolog1cal e xamina
tion is indicative o f irritation and compr~ss1on 
syndrore related to t he Sl nerve root, left. t do 
not want to get involved with the pain problem 
related to the fracture he sustained of the right 
foot. (Cl. ex. 1) 

A social services d1sabil1ty e xamination conducted by l<~lth 
McLarnan , M.D., produced the follow1ng impression as to cla1mant's 
cond ition in September 1981: 

Im cession: !. Chronic low grade Jumbo sacral 
sic strain. 2. There is equivocal change in thP 

gait t hat might be related to upper lumbar root 
disturbances. 3. Distribution of the pain and th<' 
numbness in the left leg is more in the lower 
lumbar-upper sacral d1stribut1on , but thPr<' 1s no 
evidence of loss of muscle strength or reflexes, 
on}y equivocal changes 1n sensation. 4. Hyperten
sion. 

~ddendum: The carotid pulsations by palpation ar• 
not equal - left diminished compared to right; no 
bruit. (Cl. e x. I) 

In a December 15, 1981 report to Dr . Blume, Gerald I<. 
Newman, L.P.T, stated, in part, as follows: 

This 56 year old man is seen for evaluation with 
primary complaint of continued back pain and 
radiation into the left lower e xtremity. WP are 
familar with his h i story in that he susta1nrd a 
fall suffering compression fracture of L2 and 
multiple fractures of the right foot which have 
been previously described. 

This patient is seen for physical therapy 
examination at the office today. HP remains 
acutely point tendec across the low back rPgion 
greater on the left than the right and also in thP 
mid !1ne of the L2/3 area. He complains of cad1cular 
pain into the left lower extremity. He has had no 
definitive care for his presenting sympto~ology 
over the last year. Be shows no muscle atrophy. 
He complains of SEnsory deficit especially 1n the 
left L4/5 tercitory. He presents himself ,n ~cutP 
distress in the office today and ,s quite point 
tender to palpation over the lumbar paraspinaJ area 
and diffPrent maneuvers of the left lower e xtr emity 
aggravate the left low back and hip pain cycle. 
Need less to sa he has had continued si nificant a1n 
eye e wh1c effect Isle] all of his activities of 
dhf!y livinq at home not to mention any work activities 
w chhave not been tried over the last two years. 
iITthtliechronic pain situation that he presently 
shows it would seem logical that he would ne•d 
further definitive care for these complaints bPfore 
any type of work activity could be assumPd. r 
think that this type of care would be in the rralm 
of furthec definitive treatment of his back condi-
tion and one would not rule out the possibility of 
"Back School " or chronic pain treatment of his 
current pain eye!•. If no definitive medical care 
can all•viate the pain cycle, there is the poss1b1!1ty 
of further instruction in back care and e xercise 
regiwent [sic) incorporated with treatment using 
Trarscutaneous Electr1cal Nerve St1mulat1on. 
Pather than pain surrounding thP territory of thP 
right foot or pain surrounding the L2 It is the 
left low back pain e xtending 1nto the lPft hip 
region and left lower e xtremity which ace limiting 
his activities of daily Jiving at the prPsent time. 
(Emphasis added.) (Cl. e x. 11 

At the review-reopening hearing claimant testif1Pd that his 
physical condition has continued to worsen since he stoppPd 
receiving medical attention. Claimant complains that he often 
loses his balance and is unable to walk more than one block 
before pain starts 1n his toes and goes up through hi~ leg and 
back. He is unable to stand more than five or ten r1nutes, or 
stoop, without pain developing in his bacr. and left leg. 
Claimant was restcicted to lifting only 25 pounds, but testifJPd 
that even that amount of weight caused pain 1n his back, leg, 
and foot w1th1n a few minutes. Claimant also stated that hP ie 
unable to sleep at night and usually wakes up feelina •1u•t dog 
ticed." (Tr., pp. 26-30) 

Claimant testified that he spPnt four days t•sting with the 
Iowa Department of Education Pehabil1tation Office in Des MoicPr. 
Although hP did everything he was asr.ed to do, the departsent 
has had nothing fucther to offec claimant. (Tr., pp. 33-341 

Soon after hts accident, clat•ant began receiving $50 •very 
t wo weeks directly from Stan Sheeran of Sherman Produce Corpany 
1n addition to the workers' cospensatlon benefits h• ~as receiving. 
The $50 paY""•nts continued for 40 wee••· With regard to the 
purpose of these payments and the intentions of thP parties 
thereof, claimant testlfiPd as follows on cross-examination: 

o. Did you ever tell th• insurance cospany that 
you were tPceiving those payirents dirPctly from Kr. 
Sheraan? 

A. No. 

C. Why were you receiving those payr•nts? 
,.. 

A. Be gave that to SP 0 80 thP wife could hire a 
cab, hire people to do th• yacd • or• and &tuft ll • e 
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that. 

o. Did you understand It to be a replacement for 
the wa9e you weren't earning because you were off 
work? 

A. He really never said what it was for. 

o. What was your understanding of what it was for? 

A. Well, like he said, it was for my wife to get a 
cab and hire the work around the place because I 
couldn't do it. 

o. Money because you weren't making a wage? 

A. The work that I do otherwise, I couldn't do. 

o. All right. Do you know why he stopped making 
those payments? 

A. No, I don't. 
(Tr., pp. 48-49) 

On redirect e xamination: 

o. Do you feel you were doing anything wrong in 
taking the $50 a week (sic)? 

A. No. 

o. Wasn't there taxes withheld from that amount 
too? 

A. Yes, there was. 

o. So you didn't get that $50 every two weeks, 
isn't that right? 

A. Yes. 

o. And why did Hr. Sherman offer to pay that to 
you? 

A. Be said my wife could hire a cab and take her 
around town, mow the lawn, sidewalks, hire people 
to do that kind of work. 

o. That's what you had understood the money was 
for? 

A. That's what he told me. 
(Tr., pp. 67-68) 

Cross-examination of claimant established that he would be 
eligible for a pension from flavorland Industries starting in , 
1984. It was also established on cross-examination that claimants 
house mortgage payments had been paid by National Old Line 
Insurance Company from the date of the accident until two months 
prior to the hearing, pursuant to an insurance policy he held 
with that company. (Tr., pp. 46-50) 

Claimant has not returned to work of any nature since his 
inJury occurred. He did, however, approach Stan Sherman about 
the possibility of light work after receiving permission to do 
so from Dr. Krigsten. Claimant's testimony concerning a subsequent 
job offer from Mr. Sherman went as follows: 

Q. And what did Mr. Sherman have to offer to talk 
about that you might be able to do? 

A. Washing trucks. 

Q. Okay. And did you report back to or. Krigsten 
after that conversation with Mr. Sherman? 

A. Yes. 

Q. Did you tell Dr. Krigsten what Hr. Sherman had 
offered? 

A. Yes. 

c. And what did Dr. Krigsten have to say in 
response to that? 

A. Re said I shouldn't go back to Sherman because 
it was do (sic) damp and too cold for me. 

o. Did Dr. ~rlgsten ever tell you that he didn't 
think you were prope,Jy motivated to return to 
" ork? 

A. No, he didn't. 

Q. Anybody ever accuse you of that? 

A. No, not to me. 
{Tr., p. 66) 

Claimant testified that he is currently rece1v1ng social 
security benefits. (Tr., p. 51) 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of October 4, 1979 is causally 
related to the disability on which he now bases his claim. 
Bod1sh v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. o. Boggs, 236 Iowa 296, 18 N.W.2d 607 (l9•5J. A 
possibility 1s insufficient; a probability 1s necessary. Burt v. 
John Deere Waterloo Tractor Works, 2•1 Iowa 691, 73 N.W.2d 732 
11955). The question of causal connection is essentially within 
the do•ain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital. 251 Iowa 375, 101 N.W.2 

An injury is the producing cause; the disability, however, 
is the result, and it is the result which is compensated. 
Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 
(1961); Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W. 2d 569 
(1943). 

If a claimant contends he has industrial disability he has 
t he burden of proving his injury results in an ailment extending 
beyond the scheduled loss. Ke llo2g v. Shute and Lewis Coal Co., 
256 Iowa 1257, 130 N.W.2d 667 (19 4 ). 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 

was defined in Diederich v. Tri- City Railway Co., 219 Iowa 587, 
593, 258 N.W. 899, (1935) as follows: "It is therefore plain 
that the legislature intended the term 'disability' to mean 
'industrial disability' or loss of earning capacity and not a 
mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability o f a normal 
man." 

In Parr v. Nash finch Co., {Appeal Decision, October 31, 
1980) after analyzing the decisions of Mcspadden v. Big Ben Coal 
Co., 288 N.W.2d 181 (Iowa 1980) and Blacksmith v. All-American, 
Inc., 290 N.W.2d 348 (Iowa 1980), it was stated: 

Although the court stated that they were looking 
for the reduction in earning capacity it i s undeni
able that it was the "loss of earnings" caused by 
the job transfer for reasons related to the injury 
that the court was indicating justified a finding 
of "industrial disability .• Therefore, if a worker 
is placed in a posit i on by his employer after an 
injury to the body as a whole and because of the 
injury which results in an actual reduction in 
earning , it would appear this would justify an 
award of industrial disability. Th is would appear 
to be so even if the wo rker 's "capacity" to earn 
has not been diminished. 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, e xperience 
and inability to engage in employment for wh ich he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W .2d 
251, (1963). 

In discussing an overpayment of healing period benef i ts by 
an employer to the injured employee and its decision to allow 
credit for such overpayment, the Supreme Court of Iowa stated: 
"It is probably true that he will be seriously i nconvenienced by 
the earlier cutoff of his benefits. Yet, under the district 
court ruling, he would receive every bit of the awards to which 
he was properly and legally entitled." Wilson Food Corp . v. Cherry, 
315 N.W.2d 756 (Iowa 1982). 

"It has been the settled law of this state for ove r seventy 
years that where money is paid volunta ri ly, without any compulsion 
and without any promise to repay, it cannot be recovered by the 
payor.• Gronstal v. Van Druff , 219 Iowa 1385, 261 N.W. 638. 

ANALYSIS 

The first issue raised by defendants is whether the deputy 
made insufficient review of the record by stat ing that his notes 
contained sufficient credible evidence to support the statement 
of facts as set forth in the proposed decision. A review of the 
statement of facts set forth by the deputy reveals an accura t e 
and e xtensive review of the medical evidence introduced and an 
adequate summary of the hearing testimony. The deputy's reference 
to his notes apparently was based upon the fact that he did not 
have available to him a transcript of the hearing. Whether 
review was based upon the deputy's hea ri ng notes, hearing 
transcript, hearing exhibits, or any combination thereof, the 
statement of facts set forth in the proposed decision appears to 
be in accord with the complete record, as reviewed by this 
tribunal, and is deemed to be sufficient. 

The second issue raised ls whether payments made by the 
employer to claimant in addition to those made by the insurance 
creditor should be credited to defendant as an offset against 
the disability a ward. During the period between the injury and 
claimant's initial action herein, Stan Sherman paid $2,000 to 
claimant in bl-weekly installments of $50 each. Under Wilson 
Food Corp., 315 N.W.2d 756, defendants are clearly entitled to a 
credit for any payments made in accordance with a legal obligation 
under the workers' compensation Jaws. It has, however, been a 
long standing rule that a~y money paid voluntarily, without 
compulsion or promise of repaymen t , cannot be recovered. The 
hearing testimony indicated that Sherman made these payments 
voluntarily, never indicated if they were to be viewed as a 
replacement for earned wages, and never discussed the issue of 
repayment with claimant. Claimant testified that he understood 
the payments were to provide money for his wife to hire a cab 
for errands and to have yard work done. The circumstances 
surrounding these payments indicate to this tribunal that Stan 
Sherman did not intend that the $50 payment to claimant fulfill 
any legal obligation, rather they were to be viewed more as an 
act of generosity. It is not unconuron in some industries to 
have supplemental benefits which are payable in addition to 
workers' compensation benefits payable. As such, the $2,000 
shall not be credited against defendants' obligations. 

The third issue raised on appeal concerns the failure of thP 
deputy to consider evidence relating to lack of motivation on 
the part of claimant for returning to work. Defendants point to 
several factors which might indicate a possible lack of motivation 
to return to work on the part of claimant, including: J) An 
early pension from flavorland Industries; 2) weekly compensation 
payments of $177.06; 3) claimant's house payments were paid 
through a disability insurance policy; and 4 ) the $50 bl-weekly 
payments from Stan Sherman. It ls contended that the aggregatP 
of these benefits pPrmitted claimant to enjoy a standard of 
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living which was comparable to that which he enjoyed while 
work ing, and that the result was a total lack of motivation to 
return to work. The deputy's opinion, in discussing claimant's 
motivation to work, noted that claimant has had only two noninter
rupted positions of employment since 1957 and has not previously 
shown a desire not to work. On September 22, 1981 Or. Krigsten 
reported that claimant was, at that time, prevented from engaging 
in each and every occupat1on or employment for wages and profit 
which he is reasonably qualified by education, training, or 
e xperience. The inability of the Iowa Department of Educa t ion 
Rehabilitat 1on Office to refer claimant to satisfactory employment 
following extensive testing is indicative of the lack of market
ability of the limited skills and capabilities he possesses. 
Testimony at the hearing also indicated that claimant did, in 
fact, contact his former employe r concerning the possibility of 
employment. While Stan Sherman did o f fer claimant a job washing 
trucks, claimant did not accept the job on the advise of Dr. 
Krigsten because of the cold and damp working environment. In 
making his findings and drawing his conclusions the deputy has 
the duty to weigh and consider all of the evidence, but may 
assign greater weight to one factor than another. This tribunal 
finds no error 1n the deputy's decision to give additional 
weight to the employment history of claimant , and further finds 
the deputy's conclusions regarding claimant's motivation to work 
to be reinforced by evidence showing a lack of employment s kills 
and capabilities due to educ~tional and physical limitations. 

The fourth issue raised on appeal is whether the deputy 
erred in ~aking his own evaluation of cla1~ant's pain, rejecting 
medical evidence to that effect. A r eading of the r eview
reopening decision makes it obvious that the deputy has not 
ignored the medical evidence concerning claimant's pa i n. On the 
contrary, several pages of quoted statements from medical 
reports were set forth 1n the deputy's decision. Review of the 
evidence finds no comment from any of the physicians who treated 
claimant as to the prospects of minimizing his pain in the 
future. The deputy has the duty to weigh all of the evidence 
presented, including his own observations at the hearing. The 
medical evidence recited by the deputy, along with the observations 
made at the hearing, substantiate the findings and conclusion 
that claimant is permanen t ly and totally disabled by his injury. 

The final issue raised on appeal is whether it was proper to 
award a permanent total disability when claimant's functional 
impairment rating was not greater than 13 percent. The medical 
evidence presented clearly indicates that an industrial disability 
award is proper because claimant's injury extends beyond the 
scheduled lower extremity into his back. It is contended, 
however, that because the functional disabtlity of clatmant is 
only 13 percent that the industrial disability award should bear 
some relationship to that percentage. An award of industrial 
disability is not necessarily computed 1n terms of percentages 
of physical and mental ability of a normal man. Those factors 
may be considered, but cons1derat1on must also be given to the 
inJured employee's age, education, qualifications, experience, 
and inability to engage 1n employment for which he 1s fitted. 
All of these factors, when taken together, 1ust1fy an award of 
industrial disability, particularly when an actual reduct10, of 
earnings has occurred. The evidence and testimony have indicated 
that claimant's age and educational background limit employment 
opportunities available to h1m. The evidence set forth in 
medical evidence and by rehab1lltat1on experts indicate claimant 
to be unable to engage In any type of employment for which he 
might have the requ1s1te background. such limitations which 
have a direct impact on claimant's earnings merit an award of 
industrial disability, despite the fact that his functional 
capacity to earn has only been diminished by 13 percent as 
compared to a normal man. 

WHEREFORE, based on the evidence presented and the principles 
of Jaw previously stated, the following findings of fact and 
conclusions of law are made. 

FINDINGS OP PACT 

1. On October 14, 1979 claimant sustained an admitted 
industr1al inJury. 

2. As a result of h1s in1ury claimant has been treated for 
a broken back and broken toes on his right foot. 

3. Claimant has a ninth grade education. 

4. Claimant ,s unable to walk Jong distances, stand for 
more than a few minutPS, or stoop without experiencing pain 
through his leg and into the lower back. 

5. Claimant is restricted from lifting in excess of 2S 
pounds. 

6. Claimant ' s functional 1mpa1rment rating is equal to 13 
pPrcent of the whole man. 

7. Due to his educational and physical lim1tations claimant 
has been unable to secure employment. 

8. Claimant has Pxh1b1ted a motivation to return to work. 

9. Bi-weekly payments made by Stan Sherman to claimant 
during the 40 weeks following the injury were not intended as 
workers• compensation payments. 

JO. The deputy's review of the record was sufficient to 
support the findings of fact and conclusions of Jaw as set forth 
1n the review-reopening decision. 

CONCLUSIONS OP LAW 

Claimant has met the burden of prov1ng his injury extended 
beyond a scheduled lose, such as to juetify an industrial 
disability rating. 

Claimant's entitlement is governed by the provisions of 

section 85.34(31, Code of Iowa. 

THEREFORE, it is ordered: 

That the defendants pay the claimant weekly benefits 1n 
accordance with the provisions of section 85.34(3), CodP ~f 
Iowa, at the agreed weekly rate of one hundred seventy-srven ~nd 
06/100 dollars ($177.06). 

That the parties are directed to the provisions of section 
86.14, Code of Iowa, w~ich provides for an arpl1cation by t~e 
defendants should a change 1n claimant's condition ~arrant such 
activity. 

That interest on the foregoing shall be corputed 1n accordanc~ 
with the provisions of section 85.30, Code of Iowa, ,s a~ended 
by SP 539 sections. Acts of the Sixty-ninth G.A., 1982 Session. 

That costs are charged to the defendants 1n accordance wit~ 
Iowa Industrial Commissioner Rule 500-4.33. 

That defendants are to file an updatPd cla1rr act1v1ty report. 

Signed and filed this 28th 

No Appea~ 

day of December, 1982. 

ROBERT C. LANDESS 
INDUSiPIAL COHHISSJONEP 

BEFORE TBE IOWA INDUSTRIAL COHHISSIONE R 

WILHA VAN GUNDY, 

Claimant, 

vs. 

MEREDITH CORPORATION, 

Employer, 

and 

INSURANCE COMPANY OP 
NORTH AMERICA, 

Insurance Carrier , 
Defendants. 

Pile No. 605349 
521774 

A R B I T RA T I 0 N 

A N D 

R E V I E w -

R E 0 p E N I N G 

DECISION 

INTRODUCTION 

This matter came on for hearing at the offices of the Iowa 
Industrial Commissioner in oes Hoines, Iowa, on December 16, 
1982, at which time the case was fully submitted. 

This case involves t wo files: 

1. File No. 521774 concerns a back injury which occurred on 
October 13, 1978. An employers first report of injury was filed 
on October 20, 1978 along wi th a memorandum of agreement calling 
for the payment of Sll5.l6 1n wee~ly compensation . Claimant has 
been paid 158 1/7 weeks of healing period compensation and 103 
weeks of permanent partial disability compensation (see state
ment of counsel). 

2. File No. 605349 concerns an alleged foot injury of June 
12, 1979. An employers first report of inJury was filed on 
October 9, 1979. 

The record consists of the testimony of the claimant, 
Clarence E. Van Gundy, Hatt Pedersen, Louise See and Leona 
Lewis; the depositions of Michael David Adelman, ~.P. H., D.O., 
Thomas Carlstrom, H. D., Sinesio H1sol, H.o., Hartin s. Rosenfeld, 
D.O., and John T. Bakody, H. D.; claimant's exhibits 1 - 26; and 
defendants ' exhibits A, B~ C, D and E. • 
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ISSUES 

1) The nature and extent of disability for the October 13, 
1978 injury. 

2) Whether claimant sustaind an injury arising out of and 
1n the course of her employment on June 12, 1979. 

REVIEW OF TBE EVIDENCE 

Claimant, age 42, testified that she became employed by 
Meredith Corporation in September 1975. After a short period 
she was transferred to the shipping department, where invoices 
were dispatched in boxes weighing about 35 pounds. The job 
involved twisting and lifting. In the latter part of 1976, 
claimant testif ied that her feet started hurting her and she 
treated the condition with pain pills, soaks and massages. 

On October 12, 1978, claimant testified that while employed 
she lifted a container when her back "popped." She notified her 
superv,sor and was seen by the company doctor for a period of 
about six weeks. The treatment consisted of pain pills and 
muscle relaxers. 

Claimant was referred to Sinesio Misol, M.D., who first saw 
claimant on November 24, 2978. At that time, he diagnosed 
claimant's cond1t1on as degenerat1ve arthritis of the lu~bar 
spine with right sciatica. or. M1sol referred cla1mant to the 
YMCA back program. Claimant testified that she told Dr. H1sol 
that she was having foot problems at this time (Dr. Hisol did 
nothing about this). On February 2, 1979, claimant saw or. 
H1sol and he forcasted that claimant may be reevaluated for 
return to work 1n March 1979. At about this time, claimant had 
some gynecological and urological problems (seemingly unrelated). 

Claimant saw Or. Misol on March 2, 1979. At that time, 
claimant was complaining that she had severe sharp pains 1n the 
middle of her low back, and a sensation of giving out of both 
lower extremities after walking. He recommended that claimant 
return to work on March 12, 1979. Claimant did return to work 
and was placed back on compensation on April 2, 1979. Claimant's 
symptoms were consistent with those related before -- backache, 
sensation and tingling down the left leg (examination of Hay 10, 
1979 ). On June 13, 1979, claimant saw Or. Hisol and reported a 
bump on the medial aspect of the left foot. This proved to be 
an accessory navicular bone. Claimant reported pain which did 
not leave, so the cla1mant was admitted to the hospital where 
the bone was removed. Claimant saw or. Hisol On November 23, 
1979. He noted •a little swelling. • Claimant had been fitted 
with a special insole and was released to return to part-time 
work on November 26, 1979. or. Hisol's note of December 13, 
1979 indicates that claimant had seen the company physician and 
that claimant should not engage in employment for three or four 
months. 

On February 12, 1980 claimant reported to Or. Hisol that she 
hurt her back while bending over to pick up a cigarette butt. 
Claimant reported acute back pain, radiation to both legs down 
to the knees, and numbness of the left side of the face. 
Examination showed limited range of motion of the lumbosacral 
spine, negative straight leg raising, normal reflexes and 
sensation motor strength in the leg. or. Hisol's impression was 
that claimant had degenerative disc disease without extrusion. 

Cla,mant was seen by Michael David Adelman, O.P.H., o.o., 
April 28, 1980. Be examined claimant and found tenderness 
1nferior to the posterior tibial tendon, and also pain proximally 
along the course of the posterior tibia. Be diagnosed claimant's 
condition as pronation with plantar fascial strain. Be strapped 
her foot. On Hay 5, 1980 claimant exhibited a positive Tinel 
Sign on the medial side of her foot and ankle. He recommended 
that cla1mant return to or. Hisol. Claimant did so and saw or. 
Misol on May 8, 1980. He diagnosed claimant's condition as 
tarsal tunnel syndrome. Dr. Misol caused nerve conduction tests 
to be taken by Alfredo Socarras, H.D., a neurologist. These 
tests were interpreted as normal. Claimant was seen by Dr. 
Hisol's associate, Harvin Dubansky, H.D., following a fall where 
she skinned her heel. Dr. Dubansky released claimant to return 
to work on July 17, 1980 (claimant had been off from June 24, 
1980 through July 16, 1980). 

Claimant saw Dr. Adelman again on August 11, 1980, and he 
referred claimant to Hartin s. Rosenfeld, o.o, an orthopedist. 
Claimant saw Dr. Rosenfeld on August 26, 1980. Neither Dr. 
Adelman nor Dr. Rosenfeld had the benefit of or. Soccaras' tests 
and diagnosed claimant's condition as tarsal tunnel syndrome 
with pain in the heel and possible irritation of the posterior 
tibial nerve. He injected the posterior tibial insertion into 
the navicular with Harcaine, Xylocaine and Decadron LA. He 
recommended that claimant's shoes be refitted. He examined 
cla1want again on September 5, 1980 and found her condition to 
be improved. 

Claimant was placed on sick leave on December 15, 1980 and 
has not returned to work. Claimant had previously been off from 
November 16, 1978 through March 11, 1979, from March 30, 1979 
through Hay 20, 1979, and from June 12, 1979 through Hay 5, 1980. 

Cla1mant was seen by John T. Bakody, H.D., a neurosurgeon , 
on January 12, 1981 complaining of low back pain with aching of 
the hips and legs. Or. Bakody admitted claimant to the Mercy 
Hospital Medical Center on January 22, 1981. A lumbar myelogram 
was conducted on January 23, 1981 showing that the fifth lumbar 
nerve root on the right side was not visualized. A laminectomy 
was conducted on January 28, 1981, and claimant was released 
from the hospital on February 5, 1981. Claimant again saw or. 
Bakody on February 24 , 1981, reporting that she was continuing 
to have pain in the low back and right leg. In March, claimant 
reported aching and swelling of the right lower leg. Claimant 
continued to be treated by Dr. Bakody and a repeat myelogram was 
conducted 1n Hay 1982. Dr. Bakody did not recommend surgery, 
but thought that surgery might be required in the future. 
Claimant complains of back pain at present and or. Bakody has 
not released claimant to return to work. 

Clarence Van Gundy, claimant's spouse, testified that 
claimant does not engage in avocational activities as before. 
Be also testified as to expenses incurred. 

Hat t Pedersen is Meredith's employee relations manager. Be 
stated that claimant was terminated on !larch 3, 1982 because she 
had been on leave for over a year. He testified that claimant 
would be eligible for rehire, but would have to complete the 
application process. 

Lou1se See was manager of the " Data Input Sec t ion• at all 
relevant times. She stated that claimant wa s required to lift 
materials and carry them from place to place. 

Leona " Lee• Lewis testified that she saw claimant dancing in 
November 1980. The witness stated that this was a country
western dance of a fast beat. Claimant testified that it was 
slow, and her husband testified that after the dance claimant 
complained of hip pain. 

As regards causation, and the nature and extent of disabil-
ity, we will consider the back before we consider the leg. 

Dr. H1sol testified as follows: 

A. I believe that if this lady had -- and she did 
have -- a preexist1ng degenerative arthritis of the 
back; and if she did have -- and she had -- poor 
muscle abdomen support, poor posture, that a job 
that involves lifting and bending and twisting 
heavy objects, like she reported she had been 
doing, would have aggravated. 

I would also like to remind all of you that 
that's what she was doing on the 13th of October of 
1978 at work, apparently, that did aggravate her 
condition, the twisting of a heavy box; and that 
prior to that, five years before, she had been 
lifting her father. 

So any situation which forces a person with 
poor mechanical support, with some arthritis of the 
spine, to do l1fting and bending is likely to 
aggravate them. 

O. All right. With regard to the back, Hr. 
Humphrey asked you ,f the kind of motion that she 
mentioned here could account for her problems; 
could have caused it, I think was the way he 
phrased it. 

A. Could have caused the aggravation. 

Q. Right. 

A. But not the degenerative d1sk disease. 

Q. And I believe your testimony was that it could? 

A. Aggravate. 

Q. All right. Are you able to say with reasonable 
medical certainty -- let me back up. Are there 
other cond1tions present in Hrs. Van Gundy that 
could account for her symptoms; her weight, her 
mechanical back? 

A. Yes, and I mentioned those several times, yes. 

Q. Is your testimony for the Commissioner that 
your op1nion is with reasonable medical certainty 
that the back incident did do that or could do 
that? 

A. The back incident; you're talking about the 
13th of October? 

Q. The t wisting incident; I'm sorry. 

A. All right. Hy statement is that such an 
episode of lifting and t wisting could produce 
symptoms, back pain and leg pain, but I'm not 
saying that that's what caused the x- ray changes, 
the arthritis. 

Q. All right. 

A. I wish I could tell you how much of the total 
percentage 1s due to the work and how much 1s due 
to the age and the arthritis and the weight. Then 
it would be all right if I could to that. 

He thought cla1mant had sustained a 15 percent physical 
impairment to the body as a whole because of the injury. ( Hisol 
dep., p. 19.) 

Dr. Bakody also testified as to the causal connection: 

Q. Now, Doctor, Just from a causal relationship 
standpoint I would ask you at this time if you have 
a medical opinion to a reasonable degree of medical 
certainty as to whether or not Hr s. van Gundy's 
present problem and disability is, in fact, related 
back to her work relationship. 

A. I do have an opinion. 

Q. What is that opinion? 

A. It 1s my op1nion there is a cause and effec t 
relationship between her present disability and the 
described work accident of October 12, 1978. 
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As to the matte r o f recuperation, Dr. Bakody test i fied as 
follows: 

Q. When you saw her on July 9 , 1982, did you feel 
that she had yet reached a plateau of recovery? 

A . I did not. 

Q. Doctor , when you use the words plateau of 
recover y, does t ha t equate with what the commis
sioner describes as ma x imum medical improvement? 

A. I borrowed the t erm from his description. 

Claimant was e xamined by Thomas A. Carlstr om, H.D., a 
neu rosurgeon on April 30, 1982. He noted that claimant had full 
range of motion of he r low back , but movement was accompl ished 
quite deliberately. Be thought claimant had failed ba ck syndrome 
and that claimant could work : 

A. She basicall y represents wha t I term a failed 
back syndrome in that she has had low back pain and 
has not had a satisfa ctory response to a surgical 
procedure. 

Q. Let me ask you about her ability to wor k . I 
want you to assume that her Job is primarily a 
clerical one ; that she works at a desk ; that she 
processes mai l orders that a r e received by Meredith. 

I want to show you this basket box that is used 
in the department in which she works t hat mail is 
placed in these, and that she would have occasion 
to get up from her desk and go back to where the 
mail 1s gathered, and get one of these baskets 
filled with mail: bring it back to her desk, and 
sit there and work on it until she needed to go 
back and get another one; t hat she has the oppor
tunity to be up and around from her desk. She can 
go to the rest room when she feels she needs to; 
get up and walk around. She wor ks in a carpeted 
area. 

Based on your examination of her on April 20th, 
and assuming those facts to be true, do you have an 
opinion with reasonable medical certainty as to 
whether or not she could perform those duties or 
dut i es substantially similar to those? 

A. Yes, I would think she should be able to do 
those without any difficulty. 

Q. And was that true as of April 20th when you saw 
her? 

A. Yes. 

He concurred in the 15 percent permanent partial disability. 
Doctors Rosenfeld and Adelman did not have an opinion concerning 
the back . 

As regards claimant ' s foot problems, Dr. Hisol testified as 
follows: 

Q. Doctor, with regard to the foot condition, 
again based on the history you received from Hs. 
Van Gundy and your e xamination of her concerning 
that condition as well as the treatment you pre
scribed for her, the complaints that she gave to 
you, do you have an opinion which you could state 
to a reasonable degree of medical certainty as to 
whether her foot condition could in any way have 
been aggravated by her employment responsibilities? 

A. Yes. 

Q. And what is that opinion, doctor? 

A. As I stated earlier, I believe that the stand i ng 
and walking on hard floors may aggravate such a 
condi t ion as this; as I said, age and the obesity. 

Dr. Adelman testified: 

Q. Doctor, did you, at any time while you were 
seeing and treating this lady, try to determine the 
etiology, the cause , of her problem other than the 
surgery that was conducted on her foot by Doctor 
Hisol? 

A. Sure. There were several possibilities, okay. 
First of all, she was certainly overweight, and 
while that is not an actual cause of the problem it 
certainly can aggravate it once there Is a problem 
present. The second thing Is that she did pronate 
terribly, and pronation is known to cause plantar 
fascia! problems and the stresses that she did have. 
In fact, she had these arch supports put into these 
shoes, which I can assume did alleviate her problem 
because I haven't heard from her. 

Those t wo possibilities, plus -- and without 
ever getting Doctor Socarras' report, which he was 
going to send me and never did. And then when we 
never heard from her again, we never followed it up. 
We can still make a strong case for a tarsal tunnel 
based on her symptoms. 

Q. Doctor, d1d you, at any time while treating 
this lady, try to determine whether her work duties 
and responsibilities at work, the type of work that 

she was doing , would have contributed to or e x
acerbated this condit i on t hat you have described? 

A. Well, Mrs. Van Gundy mentioned to me that she 
was on he r feet for long periods of time during the 
day, and It was our feeling that certainly with the 
type of problem that she had, that being on her 
feet for a long period of time was detrimental to 
her problem. 

Q. And if her duties and Job responsiblities d1d 
cause her to be on her feet, would this, in your 
opinion, e xacerbate her condition or lighten it? 

A. It certainly could make it worse. 

Q. Ma ke It more symptomatic? 

A. Yes. 

Q. Doctor, since you have last seen her and Doctor 
Rosenfeld has last seen her, this lady has suffered 
a back Injury which has disabled her from work so 
she is not on her feet anymore and she is not now 
complaining of her foot problems. What, in your 
opinion , would tha t signify? 

A. Oh, boy. Of course, it's very difficult to 
tell. The fact of the matter is, that when she was 
on her feet and she was pronating, having her 
plantar fascia, and even lf she had a tarsal 
tunnel, these certainly would show up on ambulation 
and on constantly being on her feet. The fact that 
she 1s not on her feet, they are not present, I 
would be drawing a conclusion but the conclusion 
would be that she would certainly be better off 
with a position where she wasn't on her feet. 

Dr. Rosenfeld testified: 

Q. We have previously taken Doctor Hisol ' s depo
sition, and he at that time causally related the 
foot condition to her employment which required her 
to be on her feet. Would you have a comment as to 
that at this time, Doctor? 

A. It would be very hard for me to say. 

A. l )ust don·t know . Again, we want probabilities 
and that's one of these possibilities. I t certainly 
can. Any time you have something abnormal in your 
feet and you have to be on your feet, it gets 
irritated. So as a general rule, yes, having a 
foot problem, being obese, and then having to be on 
your feel on hard surfaces can certainly irritate 
It. 

Q. Now, we ' re not talking about actually causing 
the malady. That seems to be something that comes 
from Mother Nature. 

A. correct. 

Q. We're talking about here ' s a human being that's 
got this problem. They got a, quote, deformed 
foot, end quote, as compared to normal; but their 
work requires them to be on the i r feet and walking 
on hard surfaces. It would then, if I understand 
your testimony, be your opinion that this could 
aggravate t he condition and make it maybe so 
symptomatic that surgical intervention would be 
necessary? 
A. Oh , yes, it could do that. 

Q. Are there any other things that might be 
considered factors in bringing about a problem with 
this particular congen i tal condition? 

A. Oh, the type of shoes a person wears. If they 
wear proper shoes, a lot of times that will be 
helpful. If they were improper shoes, that can be 
very detrimental. Again, the amount of time they 
spend on their feet, the obesity factor, circulation 
in general in the lower extremities can be a factor. 
If they have poor circulation, it can bother them 
sooner, but mostly It's the demands placed on the 
foot. 

Doctors Carlstrom and Bakody did not address the foot 
problem. 

AFFLICABLE LAW 

l. Sections 85.3 and 85.20 confer jurisdiction upon this 
agency in workers' compensation. 

2. By filing a memorandum of agreement it 1s established 
that an employer-employee relationship ex isted and that claimant 
sustained an Injury arising out of and 1n the course of employ
ment Freeman v. Luppes Transport Co., Inc. , 227 N. W.2d 143 (Iowa 
1975). This agency cannot set this memorandum o f agreement 
aside. Whitters, Sons v. Karr, 180 N.W . 2d 444 (Iowa 1970). 

3. Claimant has the burden of proving by a preponderance of 
the evidence that she rece i ved injuries on October 13, 1978 and 
June 13, 1979 which arose out of and IA.the course of her 
employment. McDowell v. Town of Clarksville, 241 N. W.2d 90 4 
(Iowa 1976); Musselman v. Central Telephone Co., 261 Iowa 352 , 
154 N.W.2d 128 (1967). 
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4. The claimant has the burden of proving by a prepon
derance of the evidence that the inJuries of October 13, 1978 
and June 13, 1979 are causally related to the disability on 
which she now bases her claim. Bodish v. Fischer, Inc., 257 
Iowa 516, 133 N.W.2d 867 (1965). Lindahl v. L. O. Boggs, 236 
Iowa 296, 18 N.W.2d 607 (1945). A possibility ls insufficient; 
a probability is necessary. Burt v. John Deere Waterloo Tractor 
Works, 247 Iowa 691, 73 N.W.2d 732 (1955). The question of 
causal connection is essentially within the domain of expert 
testimony. Bradshaw v. Iowa Methodist Hospital, 251 Iowa 375, 
101 N.W.2d 167 (1960). 

5. An employee is not entitled to recover for the results 
of a preexisting injury or disease but can recover for an 
aggravation thereof which resulted in the disability found to 
exist. Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 
251 (1963); Yeager v. Firestone Tire & Rubber, Co., 253 Iowa 
369, 112 N.W.2d 299 (1961); Ziegler v. United States Gypsum Co., 
252 Iowa 613, 106 N.W.2d 591 (1960). See also Barz v. Oler, 257 
Iowa 508, 133 
N.W.2d 704 (1965); Almquist v. Shenandoah Nurseries, 218 Iowa 
724, 254 N.W. 35 (1934). 

6. As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-C1ty Railwar co., 219 Iowa 587, 
593, 258 N.W. 899, (1935) as follows: 1 I t is therefore plain 
that the legislature intended the term 'disability' to mean 
'industrial disability' or loss of earning capacity and not a 
mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man.• 

7. Section 85.27, Code of Iowa, provides for the payment of 
reasonable medical expenses. 

8. Section 85.34(1), Code of Iowa, provides for the pay
ment of a healing period for an injury causing permanent partial 
disability. Healing period compensation is paid until the 
employee has returned to work or competent medical evidence 
indicates that recuperation from the inJury has been accom
plished, whicher comes first. Recuperation occurs when it is 
medically indicated that either no further improvement is 
anticipated or the employee is capable of returning to sub
stantially similar employment. The claimant returned to work 
part-time for a short period, although it was not substantially 
similar to that in which she was engaged at the time of her 
injury. However, the medical reports indicate that no further 
improvement of claimant's condit1on as a result of her injury 
was anticipated. 

That a person continues to receive medical care does not 
indicate that the healing period continues. Medical treatment 
which is maintenance in nature often continues beyond the point 
when maximum medical recuperation has been accomplished. 
Medical treatment that anticipates improvement does not neces
sarily extend healing period particularly when the treatment 
does not in fact improve the condition. Castle v. Mercy Hospital, 
Iowa Industrial Commissioner Report SO, 52 (l980). 

ANALYSIS 

1. The back injury. Inasmuch s a memorandum of agreement 
has been filed, it is found that claimant's back problems were 
caused by the employment, and were an aggravation of a pre
existing back condition. It follows, therefore, that the 
medical expenses for the back care should be paid. 

Claimant ' s healing period must be determined since it is 
apparent that claimant's condition is permanent. On first 
reading of Dr. Bakody's deposition, it would appear that claim
ant's healing period extends to the present and that she is 
entitled to a so- called • running award. " It would appear that 
claimant's condition is really in a state of "limbo" and is not 
going to improve and has not changed since or. Bakody's depo
sit1on on September 27, 1981. Exhibit 9 indicates that claimant 
has not materially changed since that time although some treat
ment continues. Healing period will be terminated on September 
27, 1982. An award for healing period will have to include time 
off since the occurrence of injury. (It is noted that defen
dants were told to file a final report and have not done so.) 

The record fairly indicates that cla1mant was within healing 
period for the following periods: 

November 16, 1978 through March 11, 1979 (16 3/ 7) 
March 30, 1979 through Hay 20, 1979 (7 3/ 7) 
December 15, 1980 througb September 27, 1982 (93 1/7) 

117 Weeks 

Considering claimant's age (42), her 10th grade education 
and experience (mainly laboring, with minimal clerical experience), 
and the physical impairment caused by the injury, it is apparent 
that claimant's industrial disability is severe. She should be 
a~arded 35 percent of the body as a whole for industrial purposes. 
Although claimant is not employed by defendants, she is capable 
of some activity. Her earning capacity, however, has been 
reduced. She will, in all likelihood, require future surgery. 

2. The foot. The only medical evidence which the under
signed could find making the necessary causal connection between 
the employment and the condition was that of Dr. Rosenfeld, 
quoted above. However, this seeming endorsement of Dr. Hisol's 
opinion that the causal connection was present fails because Dr. 
Hisol did not have an opinion, as stated by counsel. The 
undersigned carefully has read and reread Dr. Hisol's deposition 
and discovered that the presence of the subjunctive mode in the 
syntax of Dr. Misol (and also Dr. Rosenfeld) is of such magnitude 
to make the undersigned conclude that claimant has failed to 
sustain her burden of proof. The mere allegation that claimant's 
work activity 3ay have been one of a multitude of problems which 
~ have cause a condition is insufficient to sustain a finding 
Uiat that condition was causally related•~ the employment 
within the meaning of the law. 

FINDINGS OF PACT 

1. At all times material hereto, claimant was employed by 
the defendant employer. 

2. Defendants filed a memorandum of agreement concerning an 
October 13, 1978. 

3. Claimant's back injury is related to employment, said 
injury being i n the nature of an aggravation of a preexisting 
condition. 

4 . Claimant was disabled from working as set f orth above, 
reaching maximum medical recuperation on September 27, 1982. 

5. Claimant's permanent disability for i ndustrial purposes 
because of the back injury is 35 percent of the body as a whole. 

6. The medical expenses submi tted for the back is causally 
connected to the injury. Claimant, however, has not proven t hat 
expenses not ordered herein are r e lated . Claimant will be 
allowed to supplement the record to show that the mileage 
submitted was related to the back and at the correct rate (Se e 
Rule 500-8.1). Claimant did not prove tha t the waterbed expense 
was reasonable or related t o employment. 

7. Claimant failed to prove tha t her foot problems were 
related to the employment. 

CONCLUSIONS OF LAW 

1. This agency has jurisdiction of the parties and subject 
matter. 

2. Claimant was employed by defendant employer on Oct ober 
12, 1978. 

3. Claimant sustained an injury arising out of and in the 
course of her employment on October 13, 1978. 

4. Claimant should be paid 116 weeks of healing period 
compensation at the rate of $115.16 per week. 

5. Claimant should be paid 175 weeks of permanent partial 
disability compensation at the ra te of $115.16. 

6. Claimant should be paid for the following medical 
expenses: 

Medical Center Anesthesiologists (1-28-81) 

John T. Bakody, H. O. 

Hammer Pharmacy (TENS) 

Mercy Medical Center (1-22-81 - 2-5-81) 

Mercy Medical Center (2-28-81) 

Mercy Medical Center (5-23-82 - 6-5-82) 

Sinesio Misol, M.O. 

ORDER 

$ 336.00 

1,440.00 

412. 23 

3,969. 47 

41.00 

3,168.39 

121.00 

IT IS TBEREPORE ORDERED that defendants pay un t o claimant 
one hundred seventeen (117) weeks of healing period compensation 
at the rate of one hundred fifteen and 16/100 dollars ($115.16) 
per week. 

IT IS FURTHER ORDERED that defendants pay unto claimant one 
hundred seventy-five (175) weeks of permanent partial disability 
compensation at the rate of one hundred fif t een and 16/100 
dollars ($115.16) per week. 

IT IS FURTHER ORDERED that defendants pay unto claimant the 
following medical e xpenses, to wit: 

Medical Center Anesthesiologists (1-28-82) $ 336.00 

John T. Bakody, H.O. 1,440.00 

Hammer Pharmacy (TENS) 412. 23 

Mercy Medical Center (1-22-81 - 2-5-81) 3,969. 47 

Mercy Medical Center (2-28-81) 41.00 

Mercy Medical Center (5-23-82 - 6-5-82) 3,168.39 

Sinesio Hisol, M.O. 121.00 

Costs are taxed to defendants pursuant to Industrial Commis
sioner Rule 500-4 .33. 

Defendants are to receive credit for amounts previously paid. 

A final report shall be filed upon payment of this award. 

Signed and filed this 3rd day of March, 1983. 

No Appeal 
JOSEPH H. BAUER 
DEPUTY I NDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

HARRIET B. VAN ZE LE, 

Claimant , 

vs. 

IOWA DEPARTMENT OP 
SOCIAL SERVICES, 

Pile No. 709328 

D E C I S I O N 

0 N 
Employee, 

and 
85.27 

BENEFITS 
STATE OP IOWA, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

This Is a proceeding for medical benefits brought by Harriet 
8. Van Zele against the Iowa Department of Social Services and 
the State of Iowa as a result of an injury on December 22, 1977. 
On June 14, 1983, this case was heard by the undersigned. This 
case was considered fully submitted upon completion of the 
hearing. 

The record consis t s of the testimony of claimant and Kirk 
Puller; claimant ' s exhibits 1-5; and defendants' exhibit 1. 

The only issue presented by the parties is whether claimant 
is entitled to the recovery of medical benefits. At the time o f 
hearing defendants stipulated that claimant's inJury arose out 
of and In the course of her employment and stipulated that the 
charges were fair and reasonable. 

FACTS PRESENTED 

On December 22, 1977, claimant received an injury arising 
out of and in the course of her employment with defendant 
employer when she was involved in a t wo-car accident. Claimant 
testified that because of her injuries she was seen by J. Larry 
Troxell, D.C. Claimant continued to have treatment by Dr. 
Troxell until August of 1979. Claimant stated that t wo weeks 
after she submitted her claim she was contacted by a woman who 
worked for the workers' compensation office of the State of Iowa 
over the telephone. Cla imant indicated the person asked her if 
she wanted to see a medical doc t or. Claimant told the individual 
that she wanted to continue with her chiropractic care. Claimant 
testified she was never Instructed to discontinue her treatment 
or Instructed to see someone else. Claimant disclosed that she 
received a second call and again she had no specific instructions. 

On cross-examination claimant again indicated that discussion 
about seeing a physician other than a chicopcactoc was a mere 
suggestion, not a direction. 

Sharon Lynn Durrell, who testified by deposition, indicated 
that she worked foe the workers' compensation division of the 
State comptroller's office for a period from 1977 until 1979 or 
1980. Ms. Durrell indicated that she had no independent recol
lection of claimant or her case. In a note dated January 16, 
1978, Ms. Durrell stated: 

Called Harriet B. Van Zele and advised her of 
our reluctance to pay beyond 4-5 more t r eatments. 
She has no other physician, other than Dr. J. Larry 
Troxell, D.C., and considers going to an H.D. o r D.O. 
unnecessary. She is a past patient of Dr. Troxell 
and had been going to him for " regular maintenance" 
treatments at approximately 3 wk . Intervals. She, 
in turn, Is reluctant to go anywhere else, and 
plans to have her D.C. get In touch with this dept., 
or call. 

In a letter dated March 15, 1982, Richard L. Andrews stated: 

I was able to locate Harriet vanzele's (sic) 
file, which was on micro-fiche. 

In reviewing the file, it was noted that this 
office contacted Hrs. Vanzele (sic) by telephone on 
1/16/78. She was told that we would pay for the 
treatment through 1/16/78, and advised her to 
consult a specialist or medical doctor if the 
problem persists. Hrs. VanZele (sic) indicated 
that she would not do so and would continue this 
type of treatment. She was advised by this office 
that the treatment was not authorized, and that the 
responsibility would be hers to meet. 

Based on our file, I would be will ing to pay for 
the charges through 1/16/78, which total $196.00. 

I assume you will be conversing with Hrs. 
VanZele [sic) and advise if this office should 
issue a warrant in that amount. 

Should you have questions on the above, please 
feel free to call or write. 

APPLICABLE LAW 

Section 85.27 states: 

The employer, for all in1uries compensable under 
th1s chapter or chapter 85A, shall furnish reasonable 
surgical, medical, dental, osteopathic, chiropractic, 
podiatrial, physical rehabilitation, nursing, 

ambulance and hospital services and supplies 
therefor and shall allow reasonably necessary 
transportation e xpenses incurred for such services. 
The employer shall also furnish reasonable and 
necessary crutches, artificial members and appliances 
but shall not be required to furnish more than one 
permanent prosthetic device. 

Any employee, employer or insurance carrier 
ma k ing or defending a claim for benefits agrees to 
the release of all information to which they have 
access concerning the employee's physical or mental 
condition relative to the claim and further waives 
any privilege for the release of such information. 
Such information shall be made available to any 
party or their attorney upon request. Any institution 
or person releasing such information to a party or 
their attorney shall not be liable criminally or 
for civil damages by reason of the release of such 
information. If release of information is refused 
the party requesting such information may apply to 
the industrial commissioner for relief. The 
information requested shall be submitted to the 
industrial commissioner who shall determine the 
relevance and materiality of the information to the 
claim and enter an order accordingly. 

Charges believed to be excessive or unnecessary 
may be referred to the industrial commissioner for 
determination, and the commissioner may , in connection 
therewith, utilize the procedures provided in 
sections 86.38 and 86 . 39 and conduct such inquiry 
as he shall deem necessary. Any institution or 
person rendering treatment to an employee whose 
inJury is compensable under this section agrees to 
be bound by such charges as allowed by the industrial 
commissioner and shall not recover in law or equity 
any amount in excess of that set by the commissioner. 

For purposes of this sect1on, the employer is 
obliged to furnish reasonable services and supplies 
to treat an inJured employee , and has the right to 
choose the care. The treatment must be offered 
promptly and be reasonably suited to treat the 
in1ury w1thout undue inconvenience to the employee. 
If the employee has reason to be dissatisfied with 
the care offered, he should communicate the basis 
of such dissatisfaction to the employer, in writing 
if requested , following which the employer and the 
employee may agree to alternate care reasonably 
suited to treat the injury. If the employer and 
employee cannot agree on such alternate care, the 
commissioner may, upon application and reasonable 
proofs of the necessity therefor, allow and order 
other care . I n an emergency, the employee may 
choose his care at the employer's expense, provided 
the employer or his agent cannot be reached immediately. 

Section 85.39 states in part: 

After an injury, the employee, if so requested 
by his employer, shall submit himself for examination 
at some reasonable time and place within the state 
and as often as may be reasonably requested, to a 
physician or physicians authorized to practice 
under the laws of this state, without cost to the 
employee; but if the employee requests, he shall, 
at his own cost, be entitled to have a physician or 
physicians of his own selection present to participate 
in such e xamination. Whenever an employee is 
required to leave his work for whi ch he is being 
paid wages to attend upon such requested examination, 
he shall be compensated at his regular rate for the 
time he shall have lost by reason thereof, and he 
shall be furnished transportation to and from the 
place of examination, or the employer may elect to 
pay him the reasonable cost of such transportation. 
The refusal of the employee to submit to such 
examination shall deprive him of the right to any 
compensation for the period of such refusal. When a 
right of compensation is thus suspended, no compen
sation shall b~ payable for the period of suspension. 

Whenever an evaluation of permanent disability 
has been made by a physician retained by the 
employer and the employee believes this evaluation 
to be too low, he shall, upon application to the 
commissioner and at the same time delivery of a 
copy to the employer and its insurance carrier, be 
reimbursed by the employer the reasonable fee for a 
subsequent examination by a physician of his own 
choice , and reasonably necessary transportation 
expenses incurred for such examination. The 
physician chosen by the employee shall have the 
right to confer with and obtain from the employer
retained physician suff1cient history of the injury 
to ma ke a proper examination. 

ANALYSIS 

Defendants contend that they should not have t o pay a 
portion of the medical benefits claimed by claimant because 
claimant failed to consult a specialist or medical doctor after 
being advised to by them. The defendants also claim they 
informed claimant that her chiropractic care was unauthorized. 

Claimant's exhibit 3, which was the note that defendants 
apparently rely on supports claimant's testimony. h'hile de
fendants contend that further med , cal treatment by claimant's 
chiropractor was unauthorized, the note Indicates that defen
dants at that time were at least w1lling to pay for four or five 
more treatments. The note does not indi,ate that claimant 
refused to see anyone destgnated by de(endanta but reflects 
reluctance to go elsewhere. 
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An inference can be drawn from the defendants' note that if 
claimant required more than four or five additional treatments 
that they would have her seen by someone else, but nothing 
specific was done on January 16, 1978. Such an inference does 
not contradict claimant's testimony but supports it. None of 
the evidence presented indicates that defendants actually 
requested claimant to seek alternative care. 

FINDINGS OP PACT AND CONCLUSIONS OP LAW 

WHEREFORE, based on the evidence presented and the principles 
of law previously stated, the following findings of fact and 
conclusions of law ace made: 

Finding l. On December 22, 1977, claimant was injured in an 
auto accident while working for defendant employee. 

Finding 2. As a result of her inJuries, claimant sought medical 
treatment from J. Larry Troxell, D.C. 

Finding 3. Defendants told claimant they had a reluctance to 
pay beyond four or five additional treatments by Dr. Troxell. 

Finding 4. Defendants failed to provide claimant any alternative 
care. 

Finding 5. Defendants never told claimant Dr. Troxell was in 
fact unauthorized to treat her. 

Pindin2 6. Defendants never directed claimant to see any other 
physician. 

Finding 7. Defendants have not paid claimant's medical bills 
which resulted from her injury. 

Conclusion A. Claimant received an inJury arising out of and in 
the course of her employment with defendant employer on December 
22, 1977. 

Conclusion B. Defendants are responsible for claimant's medical 
bills. 

ORDER 

THEREFORE, defendants are to reimburse claimant the sum of 
eight hundred eight and 00/100 dollars ($808.00) for medical 
bills. 

Defendants are to pay the costs of this action. 

Signed and filed this 30th day of June, 1983. 

No Appeal 
DAVIDE. LINQUIST 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

PEGGY VOSS, 

Ch imant, 

vs. 

GEORGE E. SWENSON, GUINEVIERE 
SWENSON, AND JA MES SWENSON 
d/b/a SWENSON TRUC KING AND 
SPENCER BRO~ERAGE, INC., 

Employers, 

and 

LIBERTY MUTUAL INSURANCE CO., 

Insurance Carrier, 
Defendants. 

File No. 652827 

A P P E A L 

D E C I S I O N 

STATEMENT OP THE CASE 

Claimant, Peggy Voss, is the widow of decedent, Darwin Voss, 
who died as a result of injuries he sustained in a motor vehicle 
accident involving his operation of a semitractor. Claimant 
filed a petition for arbitration seeking death, medical expense 
and dependency benefits under chapter 85 of the Code of Iowa. 
On arbitration, the claimant alleged decedent was an employee of 
both defendants, George Swenson, Guinevere Svenson and James 
Svenson, doing business as Swenson Trucking, and defendant 
Spencer Brokerage, Inc., hereinafter called "Spencer. • All 
defendants raised the affirmative defense that decedent was an 
independent contractor. 

Claimant appeals tne deputy's proposed arbitration decision 
finding defendant Spencer was not an employer of decedent. 
Defendants Svensons appeal the proposed finding that decedent 
was their employee at the time of his death as well as the 
finding that Jamee Swenson is jointly liable as an employer of 
the decedent. 

The record on appeal consists of the hearing transcript 
which includes the testimony of the claimant, George Swenson, 
Doug Bart, Bonnie Ouirln, Guinevere Swenson, Jamee Swenson, 
Julie Heyer, and Hrs. Arnold Voss; claimant's exhibits l to 25; 
and defendants' exhibits B, A-1, A-2, and A-3. All parties have 
filed briefs on appeal. 

ISSUES 

Defendants Swensons' stated issue on appeal is whether 
"lt)he decision of the deputy industrial commissioner is supported 
by a preponderance of the evidence?" They contend the decedent 
and they did not Intend to create an employer-employee relation
ship, rather decedent was an Independent contractor. 

Claimant's stated issue is whether defendant Spencer was a 
"joint employer• of decedent. Defendant Spencer concurs with 
this issue and argues with regard to the relationship with them 
that defendants Swensons and decedent both were independent 
contractors. 

REVIEW OP TBE EVIDENCE 

The deputy's review of the evidence is well founded and is 
fully adopted as part of this final decision with the following 
amplification from a review of the record. 

Defendants George and Guinevere Swenson purportedly are the 
sole owners of a partnership known as Swenson Trucking. There 
is controverted testimony as to whether or not their 25 year old 
son is a joint partner. In April 1980 the decedent and, at 
least, George and Guinevere Swenson entered into a verbal 
agreement by which the decedent was to operate one of three 
semltractors. The registered owners of the semitractors were 
George and Guinevere Swenson. 

The Swensons testified the agreement with decedent established 
an Independent contractor relationship. The Swenson's received 
75 percent of any gross profit produced from use of the semltractor 
by the decedent. The Swensons furnished all fuel and maintenance 
costs, as well as truck operator permits required by the state 
and Insurance for the semltractor driven by decedent. 

Swensons testified they leased the vehicle to decedent 
subject to a current "29 day lease• with defendant Spencer. 
They stated the decedent was to honor the 29 day lease until Its 
termination and thereafter the decedent could contract to haul 
with other customers other than Spencer. 

Spencer Is an incorporated interstate motor carrier which 
primarily coordinates transportation and delivery of prefabricated 
buildings which are manufactured and sold by a local business 
known as Horton Buildings. 

The record established that the decedent did not seek any 
hauling contracts on his own behalf. The evidence shows repeti
tive 29 day lease agreements concerning the use of the semitractor 
operated by decedent were signed by George Swenson and Doug 
Hart, as president of Spencer, during the total course of 
decedent's association with the parties. 

The Swensons testified their agreement with decedent permitted 
him to seek other hauling contracts despite the existence of the 
29 day leases with Spencer. The decedent undertook two hauling 
trips for a second company called Stoller Fisheries, however 
this work was also arranged by Swenson Trucking. 

Spencer maintains long-term lease contracts with approximately 
20 truck owner-operators. The 29 day lease agreement with the 
Swensons is an exception to Spencer's normal business practice. 
All long term owner-opera t ors under long term lease agreements 
are covered under Spencer's state operational licences and 
insurance liability. In contrast, Swensons provide their own 
license and insurance. 

Doug Hart, president of Spencer, testified the Swensons, 
under the 29 day leases, had a right to refuse any hauls he 
scheduled for their trucks. Re also testified the Swensons 
normally would not refuse assigned hauls. Doug Bart assigned 
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the drivers on a daily basis for interstate and intrastate 
deliveries. Re testified he balanced the assignments between 
the drivers . Doug Bart also testified he gave George Swenson 
some employment application packets upon request. 

The evidence shows that if the decedent did not have a prior 
scheduled trip , he would contact the Swensons" residence until 
he was eventually assigned a haul with Spencer. Upon assignment 
he would drive his personal vehicle to the Swensons' residence 
where the designated semitractor was serviced and stored while 
not in use; then the decedent would drive the tractor to the 
site of Horton Buildings; hook up his tractor to a trailer which 
was already attached t o a building; haul the building to a 
location designated by Doug Hart for Spencer; help unload the 
building, If necessary; return the trailer to the site of Horton 
Building; check the following day's assignment sheet which was 
produced by Doug Hart and pos t ed on a bullet in board at the 
Horton Building business; then return the tractor to the Swenson's 
residence and return home in his personal vehicle. 

Spencer withheld 20 percent of its compensation received 
from Horton euildings and sent the remaining 80 percent to the 
Swensons, whereby the Swensons withheld 75 percent of the total 
payment made by Spencer and paid the remaining 25 percent to 
decedent out of their bus4ness account. 

Decedent occasionally received periodic small payments 
directly from Spencer. These payments were compensation for 
telephone contacts to Horton Building cus t omers while en route 
to delivery locations and for his occasional assis t ance of 
unloading buildings if the customer, upon a discount cost 
arrangement, failed to provide enough manpower to perform the 
unloading task. Horton Building tabulated these services 
provided by deceden t and Spencer would r egularly transfer the 
appropriate compensation directly to decedent and charge Horton 
Buildings for reimbursement. 

The record shows the motor vehicle accident which resulted 
1n the decedent's death occurred while he was hauling an empty 
trailer back t o the site of Horton Buildings. The record 
re f lects controverted testimony on whether Swensons instructed 
the decedent on maintenance of t he sem1tractor. 

APPLICABLE LAW 

The deputy "s statement of applicable Jaw sets forth the 
factors discussed in Nelson v. C1t1es Service Oil Co., 259 Iowa 
1209, 146 N.W.2d 261 (1966) for determination of whether an 
employer-employee relationship or independent contractor relation
ship exists. The deputy's statement is proper in all respects 
and is hereby adopted. 

Additionolly, it must be noted that • [t)he principle occepted 
test of an independent contractor is that he Is free to determine 
for himself the manner in which the speci f ied result shall be 
accomplished. " .!.£.:_ at 1215-1216, (citing Bassebroch v. Weaver 
Construction Co., 246 Iowa 622, 628, 67 N.W.2d 549). 

Furthermore, in Nelson, 259 Iowa 1209, 146 N.W.2d 261, the 
Iowa Supreme Court, expliclty stated that the finder of fact 
may, where appropriate, use evidence of the intention of the 
parties as to the rela t ionship as a • subjective standard to the 
e xtent it serves to shed light upon the true status of the 
parties.• 259 Iowa at 1216-1217, (discussing Restatement, Agency 
2d, co11>men t m. ) 

ANALYSIS 

Defendants Swensons' Appeal 

Defendants Swensons argue the deputy ignored the parties 
intentions to create an independent contractor relationship. 
Swensons contend their agree11>ent to provide fuel e xpenses and 
other trucking expenses were intended to assist the decedent in 
getting his new driving business off to a good start. 

As stated by the court in Nelson, 259 Iowa 1209, 146 N.W.2d 
261, the subject standard of intentions of the parties ls only 
appropriate to the extent 1t serves to shed light upon the true 
status of the parties. Here, even if the parties subjectively 
intended an independent contractor relationship to be formed, an 
e11>ployer-employee relationship was in fact formed and maintained 
by the parties. 

Decedent clearly did not have the right of control to 
determine for himself the manner by which the work was to be 
accomp.lshed. Decedent only used the semitractor whenever a 
haul was made available under the direction of the Swensons. 
Even if the decedent sought additional hauling services, the 
evidence regarding the payment system suggests he needed to 
obtain the approval of the Swensons before he would be able to 
undertake such work. Purther, although the record Is not 
e xplicitly clear, It seems the decedent did not have the proper 
state permits to personally enter into authorized hauling 
contracts on his own behalf. 

Defendants Swensons' contention that they entered into the 
29 day leases with Spencer on behalf of the decedent 1s not very 
persuas1ve. This conclusion ,s made In light of their work 
history with Spencer and in consideration of the system of 
payment from Spencer to Swensons before decedent received his 
share of the proceeds. 

Therefore, it ,s determined upon review of the record as a 
whole that the clalmant has proved an employer-e■ployee relation
ship existed between the Swensons and the decedent by a preponder
ance of the evidence because an implicit service contract was 
malntatned by these parties notwithstanding defendant Swenson's 
alleged lntentions to create an independent contractor relat1on
sh1p. 

It ls not entirely clear, whether defendant Jares Swenson 
contests the deputy"s proposed decision finding hir to be a 
partner in Swenson Trucking, and thus aubJect to liability for 
any workers' cospensatlon avard on behalf of clairant. Jares 

Swenson ls represented by the same counsel for his parents. The 
deputy's decision finding James Swenson as a partner in Swenson 
Trucking is found, upon review, to be based upon more than 
sufficient evidence in the record and ls adopted as this agency's 
final decision. 

Claimant"s Appeal 

Cla imant alleges the deputy "overlooked vital criteria" as 
to whether Spencer, was a joint employer of the decedent. 
Claimant contends the deputy overlooked the "29 day lease• 
between the Swensons and Spencer which contains a clause stating 
"[t)he Leesee shall be responsible for the driver or drivers of 
subject vehicle and said driver(s) shall be employees of the 
Leesee." (Claimant's ex . 24) 

At the outset, it must be noted that the "29 day lease• is a 
standard equipment lease as opposed to a truck operator's lease 
between t wo parties. Swensons and Spencer's business relations 
did not contemplate the decedent as an employee of Spencer as 
both parties testified the repetitive 29 day leases were not 
exclusive. In fact, t here is unrebutted testimony by Doug Hart, 
acti~g as president for Spencer, that the Swensons could have 
refused any of their scheduled hauls. The fact that Swensons 
carried their own permits and insurance on the vehicle the 
decedent operated is further evidence of a nonexclusive lease 
arrangement and nonemployment of the decedent by Spencer. The 
actions of the parties indicate the employee clause was not 
effective. Furthermore, even assuming the clause could be 
interpreted as a truck operator's lease, the effect of a written 
lease is not determinative on whether an employer-employee 
relationship exists. Here, in view of the business activities, 
the lease ls in no way determinative of the relationship between 
decedent and Spencer 

Claimant Is unsupported in her assertion that the decedent 
approved of the lease agreement, implying the decedent considered 
himself an employee of Spencer. A review of the hearing transcript 
shows that an objection to such a question posed to George 
Swenson by claimant's counsel was sustained, thus there is no 
basis in the record for claimant's assertion. 

The claimant ls not correct in contending the Swensons 
needed the approval of Spencer before hiring the decedent. 
Spencer merely allowed the decedent to haul freight pursuant to 
Its contract with Horton Buildings. Spencer did not choose hi~ 
to drive Swenson's semitractor. The communication between Doug 
Bart and George Swenson before decedent was hired is only 
indicative of George Swenson's desire to hire a driver who would 
be acceptable to Spencer's necessity to satisfy state motor 
carrier regulations regarding acceptance of qualified drivers to 
haul its freight. 

Claimant ls equally incorrect in her assertion that the 
Swensons and decedent needed to obtain permission from Spencer 
before they hauled another company's freight. As stated above, 
there is unrebutted testimony that the Swensons had the right to 
refuse any hauls scheduled by Spencer. 

Claimant relies, in part, on its joint employer theory on a 
prior appeal decision of this agency and case Jaw from jurisdic
tions outside of Iowa. These cases are easily distinguishable. 
First, the claimant states Punk v. Bekins Van Lines Co., 1 Iowa 
Industrial Commissioner Report 82 (l98l) stands for the proposition 
that where a lessee truck company can effectively terminate a 
relationship with a truck owner-operator by withholding business, 
an element of an employer-employee relationship may be found by 
inference. While this may be a factor, It 1s not determinative. 
This factor was only one of several taken into consideration by 
this agency in Punk, 1 Iowa Industrial Commissioner Report 82 
and the overridTng'°factor was an exclusive and expressly written 
contract between the lessor claimant and lessee trucking company. 
In the case sub judice , even though Spencer could have effectively 
terminated the relationship with defendants Swensons by withholding 
business, this would not have affected the relationship between 
decedent and Swensons. In addition, the other factors which 
indicate a nonemployment status outweigh this single consideration. 

The factual setting of the other case Jaw cited by claimant 
does not establish an analogy with the claimant's case. Por 
e xample, in Wabash Smelting v. Murphy, 186 N.E.2d 586 (Ind. App. 
1962) the injured worker was directly placed on lessee's payroll 
and the lessee t otally controlled the movement of the worker and 
his truck during the time period of the lease. While in Dlllaha 
Trent Co. v. Latourrette, 557 S.W.2d 397 (Ark. 1977) the inJured 
truck driver was employed by t wo separate companies when he was 
injured while delivering goods for both companies, and in ~ead v. 
Cole, 186 N.Y.S.2d 969 (1959) the Jessee company made direct 
employment payments to the injured truck driver. 

The deputy"s characterization of Spencer as a conduit for 
Horton Buildings by transferring compensation for phone calls 
and unloading services is, without question, entirely proper. 

Thus, upon a review of the record as a whol e, the claimant 
failed in her burden to prove an erployer-erpJoyee relationship 
with Spencer Brokerage. 

FINDINGS OF PACT 

1. Decedent and defendants, George and Guinevere Swenaon, 
entered Into oral agreesent whereby decedent would operate one 
of their t hree registered semitractora for 25 percent of any 
proceeds produced from the use of the semltractor, 

2. Swenson• could have ter■lnated their relationship with 
decedent at will. 

3. Swenson• provided all equl1)11'Pnt, tools, fuel costa, 
license expense and state lllOtor carrier per■lta. 

4. Decedent only provided his truck driving service. 

5. The oral agree■ent' was of indefinite duration at a fired 
price. 
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6. Decedent trained to operate the Swensons' registered-owned 
semitruck vehicle pursuant to their agreement. 

7. Prior to the above training by the Swensons, claimant 
did not know how to operate semitruck vehicles. 

8. Decedent was paid directly from the Swenson Trucking 
business account and was never paid for his hauling services 
from any other party. 

9. Decedent was apparently told by the Swensons that he 
could solicit hauling contracts, however, decedent did not seek 
hauling contracts other than hauls arranged by the Swensons. 

10. Decedent did not possess State permits to personally 
enter into authorized hauling contracts on his own behalf. 

11. Decedent operated the Swensons' designated semitractor 
only when the Swensons arranged hauls for their registered 
vehicles. Decedent did not possess an independent nature in his 
relationship with the Swensons. 

12. Swensons had the right to control the work of decedent 
and the manner of his operation of the semitractor. 

13. Repetitive short term, non-exclusive leases between 
Swensons and defendant Spencer were for the benefit of the 
Swensons .. 

14. Decedent frequently hauled freight for Spencer pursuant 
to the agreement between the Swensons and Spencer. 

15. Spencer made fee payments for the use of Swensons' 
semitractor, which was driven by decedent, to defendant James 
Swenson who transferred the payment into the Swenson Trucking 
account. 

16. Decedent was paid a percentage of the proceeds received 
by Swensons• from Spencer. 

17. Spencer did not choose decedent for employment by the 
Swensons. 

18. Spencer did not have the right to control the work of 
decedent except as to final result. 

CONCLUSIONS OP LAW 

An employer-employee relationship existed between the 
decedent and defendants George, Guinevere and James Swenson as 
an implicit service contract was maintained between the parties 
despite a possible intention to create an independent contractor 
relationship. 

Decedent did not have an employer-employee relationship with 
defendant Spencer Brokerage, Inc. 

WHEREFORE, the deputy's proposed decision is affirmed. 

THEREFORE, defendants George Swenson, Guinevece Swenson and 
James Swenson d/ b/ a Swenson Trucking are to pay unto claimant 
weekly benefits pursuant to Code section 85.43 at a rate of one 
hundred thirty-one and 29/100 dollars ($131.29) per week as 
determined by the deputy. This award is not to be apportioned 
between claimant and her two dependent children. 

Defendants George Swenson, Guinevere Swenson and James 
Swenson d/b/a Swenson Trucking are also to reimburse claimant 
for the following medical bills: 

Radiologists of Hason City. P.C. 
St. Mary's Bospital 
St. Joseph Hercy Hospital 
Snells Ambulance Service 
Mayo Clinic 

- $ 13.00 
658.66 
37 l. 25 
461.00 

2,292.30 

Defendants George Swenson, Guinevere and James Swenson d/b/ a 
Swenson Trucking are also to reimburse claimant one thousand and 
00/100 dollars ($1,000.00) for burial expenses. 

Pay~ents that have accrued shall be paid in a lump sum 
togethec with statutory interest pursuant to Code section 85.30. 

Defendants George Swenson, Guinevere Swenson and James 
Swenson d/b/a Swenson Trucking are to pay unto the Treasurer of 
the State of Iowa one thousand and 00/ 100 dollars ($1,000.00) 
for the Second Injury Fund. 

Defendants George Swenson, Guinevere Swenson and James 
Swenson d/b/ a Swenson Trucking are also to pay the costs of this 
action which includes reimbursement of the defendant Spencer 
Brokerage, Inc., for their contribution to the transcript of the 
original proceeding and the claimant for her contribution to the 
transcript on appeal. 

A final report shall be filed when this award is paid. 

Signed and filed this 

Appealed to District Court; 
Pending 

30th day of December, 1982. 

ROBERT C. LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COHH ISSIONER 

JOAN WALKER, 

Claimant, 

vs. 

BIDDEN VALLEY EQUESTRIAN 
CENTER, LTD., 

Employer, 

and 

TRAVELERS INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

Pile No. 675402 

A R B I T R A T I O N 

0 E C I S I O N 

This is a proceeding in arbitration brought by Joan Walker, 
claimant, against Bidden Valley Equestrian Center, Ltd., employer , 
and Travelers Insurance Company, insurance carrier, for benefits 
as a result of an injury on May 5, 1981. On October 27, 1982 
this case was heard by the undersigned. This case was considered 
fully submitted upon receipt of claimant's and defendan t s• reply 
briefs on November 1, 1982. 

The record consists of the testimony of claimant, Joanr~ 
Walker, Bob Wise, George Schneider and Patty Chiaculas; and 
claimant's exhibits A and B. 

ISSUES 

The issues presented by the parties at the time of the 
pre-hearing and the hearing are whether claimant received an 
injury arising out of and in the course of her employment; the 
extent of temporary total, healing period and permanent partial 
disability benefits she is entitled to; and claimant's rate of 
compensation. 

PACTS PRESENTED 

Claimant testified that on December 3, 1980 she started 
working for defendant on a part-time basis helping groom, lunge 
and take care of some race horses. Claimant stated that Bob 
Wise, who owns defendant employer, asked her to work full-time 
after another employee left in the middle of January. Claimant 
indicated tha~ her full-time job included feeding and watering 
horses, cleaning out stalls and other duties with care of the 
horses. Claimant indicated she also kept her duties with the 
race horses. Claimant disclosed that she was being paid $540 
per month and was allowed to take riding lessons for free. 
Claimant testified that she told Hr. Wise she was interested in 
becoming a better rider, so she w~uld work so she could ride. 

Claimant indicated that on Hay 5, 1981 she did her normal 
duties which she completed about 4 :00 or 4:30 p.m. Later that 
eve?ing, while taking a riding lesson which required jumping, 
claimant was thrown from her horse. As a result of her injuries 
claimant was taken by ambulance to the hospital where she was ' 
treated. Claimant disclosed that among other things, she had 
broken her wrist. Claimant revealed that her wrist remained in 
a c~st from the date of injury to the middle of November 1981. 
Claimant stated she went to visit in California from June until 
August, but continued to be treated while there. Claimant 
testified that she was released by Dr. Dubansky on January 22, 
1982. Claimant indicated that she briefly worked for a modeling 
agency, a racket club, a hospital and presently teaches beginners 
lessons in riding and helps train horses in the state of Florida. 

On cross-examination claimant indicated that while at the 
adult lessons, she was treated like any other customer and had 
no duties to perform for defendant. Claimant indicated that she 
felt the lessons were part of her pay or benefits. 

Bob Wise testifi!d he and his wife own defendant employer. 
Mr. Wise stated he hired claimant full-time in the beginning of 
March 1981. Hr. Wise indicated that claimant's pay was $540 a 
month and revealed that employees had the ability t o take 
adult riding lessons at no cost. Hr. Wise testified it was not 
necessary for claimant to ride a horse, but allowed employees to 
take lessons because ot t heir interest in horses. Mr. Wise 
disclosed that he wanted employees who were interested in horses. 
On January 22, 1982 defendant had no employees. 

George Schneider testified that at the time of claimant's 
injury, he worked for defendant as a trainer and head instructor. 
Hr. Schneider stated that claimant's job did not require her 
riding horses and that during her lessons claimant performed no 
job functions but was treated like any other student. Hr. 
Schneider indicated that employees were authorized to ride !n 
his classes. 

. .A report from Harvin 8. Oubansky, M.D, dated Hay 5, 1982, 
indicates that claimant had a trans-scaphold perilunar dis
location of the right wrist. Claimant also had multiple abrasions, 
contusions and lacerations. X-rays revealed a small avulsion 
fracture of the ulnar styloid. In his report of October 6, 1981 
Or. Dubansky revealed that the fracture and dislocation of 
claimant's wrist is a very severe injury and very prone to 
complications. Dr. Oubansky's office notes of December 1981 and 
Janu~ry 1982 indicate that claimant's wrist appeared to be 
healing and doing well. Dr. Oubansky told claimant to be 
careful of falling on her wrist and told her to see him on a PRN 
basis • 

. A report of James A. Prahm, M.o., dated October 15, 1981, 
indicates that claimant also had a cerebral concussion and 
probable bruises or sm~ll cracks of the right ribs. 
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APPLICABLE LAW 

An employee is entitled to compensation 
personal injuries which arise out of and in 
employment. Section 85.3(1). 

Claimant has the burden of proving by a 
evidence that she received an injury on May 
out of and in the course of her employment. 
of Clarksville, 241 N.W.2d 904 (Iowa 1976); 
Telephone Co., 261 Iowa 352, 154 N.W.2d 128 

for any and all 
the course of the 

preponderance of the 
5, 1981 which arose 
Mc Dowe 11 v. Town 

Musselman v. Central 
(l967). 

The words •out of• refer to the cause or source of the 
injury. Crowe v. DeSoto Consol. Sch . Dist., 246 Iowa 402, 68 N.W.2d 
63 (1955). 

"An injury occurs in the course of the employment when It is 
with1n the period of employment at a place the employee may 
reasonably be, and wh ile she 1s do1ng his work or something 
incidental to it. • Cedar Rapids Comm. Sch. Dist. v . Cady, 278 N.W.2d 
298 (Iowa 1979), McClure v. Union et al. Counties, 188 N.W.2d 
283 (Iowa 1971), Musselman v. Central Tel. Co., 261 Iowa 352, 
154 N.W.2d 128 (1967). 

Section 85.61, Code of Iowa, states: 

The words "personal injury arising out of and 1n 
the course of the employment• shall include injuries 
to employees whose services are being performed on, 
in, or about the premises which are occupied, used, 
or controlled by the employer, and also injuries to 
those who are engaged elsewhere in places where 
their employer ' s business requires their presence 
and subjects them to dangers incident to the business. 

A major question is whether or not the employee was furthering 
the employer's business. Danice v. Davenport Chamber of Commerce, 
232 Iowa 318, 5 N.W.2d 609 (]942). 

Professor Arthur Larson in lA Workmen's Compensation, 
Section 22.00 (1978 edition) l i sts the following three instances 
in which recreational or social activities are within the course 
of employment: 

1. They occur on the premises during a lunch or 
recreation period as a regular incident of 
the employment; or 

2. The employer, by e xpressly or impliedly 
requiring participation, or making the 
activity part of the services of an employee, 
brings the activity within the orbit of the 
employ.m~nt; oc 

3. The employer derives substantial direct 
benefit from the activity beyond the intangible 
value of improvement of employee health and 
morale that is common to all kinds of recreation 
and social life. 

Section 85.33 states: "The employer shall pay to the 
employee for injury producing temporary disability and beginning 
upon the fourth day thereof, weekly compensation benefit payments 
for the period of bis disability, including the increase in 
cases in which section 85.32 applies.• 

ANALYSIS 

Claimant has met her burden in proving her injury on May 5, 
1981 arose out of and in the course of her employment with 
defendant. Although claimant was not performing any job function 
at the time of her injury, it is clear that what she was doing 
greatly benefited the employer. Mr. Wise indicated that he 
wanted employees who were interested in horses. Bow better to 
keep employees interested in horses than by giving them opportunities 
to ride free. The greater weight of evidence would also indicate 
that the free riding lessons were for defendant ' s benefit in 
that it allowed defendant to pay its help a lot less than might 
otherwise be expected. The activity in which claimant was 
injured was on claimant's property, regularly held, with the 
knowledge, consent and approval of defendant. Defendant's 
equipment was used and the activity was supervised by claimant's 
superiors. 

As defendants indicate 1n their brief, claimant has failed 
to prove that she is entitled to permanent partial disability 
bene its. Not only did claimant fall to present any medical 
evidence that she has any permanent impairment, but claimant's 
own testimony would indicate that no permanent impairment 
resulted from the injury. 

However, claimant has met her burden in proving that as a 
result of her injury, she 1s entitled to temporary total dis
ability benefits. The evidence indicates that claimant did not 
work from the day she was injured until after she was released 
by Dr. Dubansky in January 1982. The greater weight of evidence 
indicates that claimant's disability ended on January 22, 1982 
when she was released by Dr. Dubansky on a PRN basis. Although 
claimant missed work after that date, it had no causal conntction 
to her injury. 

Claimant was paid on a monthly basis the sum of $540 at the 
time of her injury. The greater weight of evidence also dis
closes that defendant allowed claimant to take lessons, which, 
at the time of her injury, had a value of $90 per month. 
figuring claimant's gross earnings under Section 85.36(3), 
claimant's gross weekly wage was $145.38. 

FINDINGS OF PACT AND CONCLUSIONS OF LAW 

WHEREFORE, based on the evidence presented and the principles 
of law previously stated, the following findings of fact and 
conclusions of law are made: 

FINDING 1. On May 5, 1981 claimant was injured when thrown from 

a horse while taking lessons furnished by defendant. 

PINDING 2. At the time of her injury, claimant was an employee 
of defendant. 

FINDING 3. While taking lessons, claimant was performing none 
of her duties for defendant. 

FINDING 4. The defendant benefited from the activity in which 
claimant was injured by having employees keep or expand their 
knowledge and interest in horses and by being able to pay less 
for the work wh1ch was performed by its employees. 

FINDING 5. Claimant's injury occurred on defendant's premises. 

FINDING 6. The activity in which claimant was injured was 
regularly held and was with the knowledge, consent, approval and 
superv1s1on of the defendant. 

CONCLUSION A. Claimant met her burden in proving her injury 
arose out of and in the course of her employment. 

FINDI~G 7. Claimant has no permanent functional impairment as a 
result of her injury. 

FINDING 8. Claimant was disabled from the date of her injury 
until Dr. Dubansky released claimant on January 22, 1982 on a 
PRN basis. 

FINDING 9. Claimant missed some work after Dr. Dubansky released 
her, but not because of her injury. 

CONCLUSION B. Claimant met her burden in proving she is entitled 
to temporary total disability benefits from May 5, 1981 until 
January 22, 1982. 

FINDING 10. Claimant was paid on a monthly salary of five 
hundred forty dollars ($540), but was paid twice per month. 

FINDING 11. Claimant also received the equivalent of ninety 
doll3rs ($90) per month in riding lessons as part of her salary-

CONCLUSION C. Claimant's gross weekly wage was one hundred 
forty-five and 38/100 dollars ($145.38) per week. 

THEREFORE, defendants are to pay claimant thirty-seven and 
four-sevenths (37 4/7) weeks of temporary total disability 
benefits at a rate of ninety-one and 13/100 dollars ($91.13) per 
week. 

Accrued benefits are to pe made in a lump sum together with 
statutory interest at the rate of ten (10) percent per year 
pursuant to Section 85.30, Code of Iowa, as amended. 

Defendants are also to reimburse claimant for the following 
medical expenses: 

City of Des Moines 
Medical Center Anesthesiologists, P.C. 
Dr. Schultheis 
Mercy Hospital Medical Center 
Dr. Prahm 
Corona Orthopaedic Associates 
Orthopedic Associates, P.c. 

$45.00 
$132.00 
$104.00 
$836. 68 
$123.00 
$286.50 
$825.00 

Costs are taxed to defendants pursuant to Industrial Commlssion•t 
Rule 500-4.33. 

Defendants shall file a final report upon payment of this 
award. 

Signed and filed this~ day of November, 1982. 

No Appeal DAVIDE. LINQUIST 
DEPUTY INDUSTRIAL COMMISSIONEP 

.... 
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BEFORE TBE IOWA INDUSTRIAL COM~ISSIONER 

BERNICE WATTERS, SURVIVING 
SFOUSE OF HILTON H. WATTERS, 

Claimant , 

vs. 

CLINTON ENGINES CORFORATION, 
File No. 691707 

APPEAL 
Employer, 

and 

LIBERTY MUTUAL I NSURANCE 
COHFANY, 

Insurance Carrier, 
Defendants. 

D E C I S I O N 

Defendants appeal from a commutation decision granting 
claimant a full commutation of all remaining benefits to which 
she is entitled pursuant to life expectancy and remarriage 
probability tables adopted by the Iowa Industrial Commissioner. 
(Rule 500-6 . 3(3) I.A . C.) 

The record on appeal consists of the pleadings of the 
original commutation proceeding transcript of the hearing and 
the pleadings on appeal with defendants appeal brief. 

ISSUE 

Defendants state the issue on appeal as whether claimant is 
entitled to a full commutat i on of the remaining benefits. 

REVIEW OF EVIDENCE 

The evidence as succintly stated by the deputy discloses 
claimant, age 57, is currently an assistant vice president of 
the Maquoketa State Bank earning $18,500.00 per year. Claimant 
t estified without contradiction t hat she is debt-free with 
substantial cash assets in e xcess of $25,000.00. Claimant 
further testified that she desires the entire commuted value of 
her claim so that she may invest these sums for her future 
retirement needs. Claimant's ability to manage her personal 
finances are of the highest order. 

APPLICABLE LAW 

Section 85.45, Code of Iowa, states in part: 

Commutation. Future payments of compensation may 
be commuted to a present worth lump sum payment on 
the following conditions: 

2. When it shall be shown to the satisfaction of 
the industrial commissioner that such commutation 
will be for the best interest of the person or 
persons entitled to the com?ensa t ion, or that 
periodical payments as compared with a lump sum 
payment will entail undue expense , hardship, or 
inconvenience upon the employer liable therefor. 

Iowa Industrial Commissioner Rule 500-6.2 states in part: 

Commutation . The following requirements must be 
met before a conanutation will be considered or 
granted: 

6 . 2(6) 
or other 
attached 

A detailed statement of claimant's need 
reason for a lump sum of money must be 
to the application. 

ANALYSIS 

In his decision the deputy quoted from an opinion of the 
conanissioner in Finn v . Gee Grading, Appeal decision filed 
November 5, 1980. This same or similar language is contained 1n 
appeal decisions filed prior and subsequent to Finn. (Williams 
v. BLV Community School District, Appeal decision, July 2, 1981; 
Dameron v. Neumann Brother s, Inc., Appeal decision, November 9, 
1981) and states: 

The supreme court 1n Diamond v. The Parsons Co., 
256 Iowa 915, 129 N.W.2d 608 (1964), stated that 
commutation may be ordered when it 1s shown to the 
satisfaction of the court or judge that the commuta
tion will be for the best interest of the person or 
persons entitled to compensation or that periodical 
payments as compared to lump-sum payment will 
entail undue expense, etc., on the employer. In 
Diamond the court looked to the circumstances of 
the case, claimant's financial plans, and claimant's 
condition and life expectancy in awarding tbe 
commutation. The court stated that it "should not 
act as an unyielding conservator of claimant's 
property and disregard his desires and reasonable 
plans j1•st because success 1n the future is not 
assured. " Id. at 929, 129 N.W.2d at . A reason-
ableness test was applied by the courtin Diamond 
to determine whether a commutation would be in the 
best interest of the person or persons entitled to 
the compensation. 

Professor Arthur Larson's ph1losophy on granting 
commutation is much more restrictive than that of 
the Iowa Supreme Court in 1964 . Be wtr s tbat: 

In some jurisd ict ions t he excessive and 
indiscriminat e use of t he lump-summing 
device has reached a point at which it 
threatens to undermine the real purposes 
of the compensation syst e m. Since compensa
tion is a segment of a total income
insurance s ystem , it ordinarily does its 
shar e o f the job only i f it can be depended 
on to supply per i odic income bene f its 
replacing a por tion o f los t ea r n i ngs . . •. 
The only solution lies i n consci entious 
administration, with un r elenting insistence 
that lump-summing be rest r icted to those 
e xceptional cases in which it can be 
demonstrated that the purposes of the act 
will be best served by a lump-sum award. 
The beginning point of the justi fiability 
of the lump-summing in a particular case 
is the standard set by the stat ute. This 
is usually so gener al, however , as to 
supply little firm guidance and cont rol, 
turning on such concepts as the best 
interests of the cla imant or the avoidance 
of manifest hardshi p and injustice. 
Larson, Treatise on the ~aw of Workmen's 
Compensation , S82.70. 

Professor Larson indicates that e xperience has 
shown that a c l aimant is often unde r pressure to 
seek a lump-sum payment, and once the payment is 
received it is soon dissipated. 

Additionally, Iowa's first indus t ria l commissioner, 
in the first Biennial Report of the Workmen's Compen
sation Service (1916) at page 12, pointed out that, 
although in e xceptional cases commutation p romo t es 
personal welfare, weekly payments should be regarded 
as a general rule better adapted to t he real needs 
of compensation service since large lump sums are 
often unwisely used by beneficiar ies. 

Despite the rational reasoning i n support of the 
more restrictive views on commutation of compensation 
benefits, the Diamond gu i delines still prevail in 
Iowa. Relying on Di amond and claimant's substantial 
monetary resources, e xcluding weekly compensa t ion 
benefits, this commissioner would be hard-pressed 
to conclude that a lump-sum payment would not be in 
the best interest of claimant , notwithstanding the 
periodic payment philosophy of wage replacement 
upon which the theory of wor kers' compensation 1s 
based. 

Although workers' compensation benefits differ 
from the benefits claimant is receiving from Social 
Security they are philosophically for the same 
purpose, i.e . , periodic payments to partially 
replace lost earnings. In this economic era fe w 
would not jump at the chance to have f ut ure earnings 
paid to them in advance so they could invest them 
in a lump- sum and l ive off th~ earned income. The 
difference in the workers' compensation law is tha t 
it provides a vehicle, commutation, for doing just 
that. 

That a sum invested at today's p revailing 
interest rates would yield considerably more t han 
the claimant is now receiving in wo rkers' compensa
tion benefits (even after taxes) 1s elementary. 

Lump-sum awards in this and most other cases 
gives workers' compensation the appearance of 
damages in a tort action. workers' compensation 
was implemented to replace tort damage cases. 
Until action is taken either by the courts or 
legislature this agency is duty bound to follow the 
current authority. As previously mentioned, it 
would be incredible for this agency to say that a 
commutation which would produce consi derably more 
money than the claimant is currently receiving 
would not be 1n his best interests. 

Defendants complain that the claimant has not shown a 
present need for the commutation. Other than the language in 
Rule 500-6.2(6) the showing of present "need" is not indicated. 
In this rule a showing of need is one of the options of the 
claimant to indicate b st interests but it is not exclusive as 
the rule goes on to say •or other reason for a lump sum.• 

Defendants are correct tha t claimant does not have a present 
need for the lump sum, however, the evidence shows and the above 
discussion discloses why the lump sum would be in the best 
interests of the claimant. 

FINDINGS OF FACT 

That the commuted benefits can be definitely determined by 
the use of the table in I.A.C. Rule 500-6.3(3). 

That the commutation is in claimant's best interest. 

CONCLUSIONS OF LAW 

That claimant is entitled to a lump sum of future benefits 
based upon the stipulated weekly rate of one hundred twenty-seven 
and 14/100 dollars ($127.14) pursuant to section 85.47, Code, 
1983 and Rule 500-6.3(3) I.A.C. 

As the amount of payments previously paid and the future 
payments to be made are not a matter of record in the event this 
order becomes final the parties shall resubnlt the current 
payment status so that the commutation can be computed. 

WHEREFORE, the commutation decision is affirmed. 
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THEREFORE, it is ordered that claimant be granted a full 
commutation of future benef its . 

Signed and filed this 31st day of March, 1983 • 

No Appeal 
ROBERT C. LANDESS 

INDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JAMES W. WHITE, 

Cla1mant, 

vs. 

JIMMY DEAN HEAT COMPANY, 

Employer, 

Flle Nos. 645714/682996 

A P P E A L 

DECISION 

and 

FIREMAN'S FUND INSURANCE CO., 

Insurance Carrier, 
Defendants. 

By order of the industrial commissioner filed March 31, 1983 
the undersigned deputy industrial comm1ssioner has been appointed 
under the provis1ons of S86.3, Code of Iowa, to issue the final 
agency dec1sion on appeal in this matter. Defendants appeal 
from an adverse arb1tration decision. 

The record on appeal consists of the transcript of the 
hearing; the deposition of Todd F. Hines, Ph.D.; claimant's 
e xhibits l through 10 and defendants' exhibits A through D 
(exhib1t A 1s the deposition of Thomas Lee Ray, M.D.), all of 
which evidence was considered in reaching this final agency 
decision. 

The result of this decision will be the same as that reached 
by the hearing deputy. 

SUMMARY 

Claimant's original case against th,s employer for dermat1t1s 
was heard in August of 1981 and decided in January of 1982. rhe 
decision was in claimant's favor and resulted in an award of 
elght percent permanent partial disability. 

Claimant f•led 1n arbitration again on November 13, 1981. 
The industrial commissioner's office opened a second file since 
the date of injury was different from that of the first. 
However, the same deputy who heard the first case heard the 
second case and held that the second case was really a review
reopening of the first case. Be decided that, although claimant 
showed no change in physical condition, claimant had shown a 
change of condition in that he was unable to work as had been 
proJected ,n the first decision. The hearing deputy awarded 310 
weeks permanent partial disability, temporary total dlsability 
of 26 weeks, 4 days, and some mileage pursuant to S85.27, The 
Code. 

ISSUES 

Defendant's appeal Cltes six issues: 

1. Whether claimant's present "disability• 1s 
causally connected to the occupational disease he 
incurred while working in the boning area of 
defendant employer's plant or whether 1t is directly 
traceable to other causes. 

2. Whether an award of permanent partial disability 
beneflts is in error as a matter of law where there 
is no evidence in the record that claimant has a 
permanent functional impairment. 

3. Whether the award of permanent partial disability 
benefits in the amount of 70\ of the body as a 
whole is unreasonable, arbitrary and capricious and 
not supported by substantial evidence in the record. 

4. Whether the award of temporary total disability 
benefits is supported by substantial evidence in 
the record. 

5. Whether the Deputy Industrial Co1U111issioner 
failed to cons,der the relevant factors 1n determ1n1ng 
claimant's industrial ability both before and after 
the alleged injury thus causing the finding of 70\ 
industrial disability to be in error as a matter of 
law. 

6. Whether the rejection of the testimony of 

Deanna Bardin by the Deputy without stating his 
reasons therefor 1s in error as a matter of law. 

The hearing deputy's decision correctly states the applicable 
law. Other legal pr1nc1ples are discussed below. 

ANALYSIS 

Defendant's first issue argues that, despite the fact that 
claimant has a res adjudicata determination that he sustained an 
occupational disease in 1980, claimant must still show a causal 
relationship between the work and the disease. In this assertion, 
defendants are, of course, correct. The evidence quite firmly 
shows that claimant's dermatitis 1s connected to his work place. 
Since October 1981, claimant' s orinc1pal treatment has teen at 
Un1vers1ty Bospitals and Clini cs in Iowa City, wi th Thomas L. Ray, 
M.D., a qualified dermatologist, being the treating physician. 
In a letter of November 2, 1981 which was signed by Dr. Ray and 
Allen Olmstead, a dermatology resident, the doctors stated •[w)e 
feel tha t this dermatitis is related to his occupation as a meat 
cutter." 

Further, in a letter of Hay 20, 1982, Dr. Ray states that, 
"(a)lthough the precise etiology of this dermatitis has not been 
definitely established, there is a temporal relationship of his 
skin disease with his employment. Bis history is one of continued 
dermatitis while working, and gradual improvement while away 
from work for a period of four days or more.• In his evidentiary 
deposition Dr. Ray states that •1 think the aspect of his 
dermatitis being related to his work has not been seriously in 
question." (Dep., p. 51) 

Such evidence is not only sufficient but is quite convincing 
that claimant's work place caused at least an aggravation of a 
preexisting dermatological condition. 

Defendants next argue that claimant should not have a 
permanent partial disability award because the evidence does not 
disclose claimant has any permanent partial impairment. This 
argument will be taken up at this point as part of the entire 
question of industrial dis~b1lity and the amount thereof to 
which claimant 1s entitled. 

First, claimant need not show any permanent partial impairment 
1n order to be entitled to permanent partial disability. 
Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980). 
Even so, claimant must show a change of condition, not necessarily 
a change of physical condition from the prior determination of 
his entitlement. The hearing deputy met this problem when he 
stated that although claimant had shown no change in functional 
impairment, he had satisfied the burden of proving a change for 
the worse in his ability to work. Thus, at the time of the 
first heoc~ng, on assessment of eight percent permanent partial 
impairment showed a somewhat minor loss of earning capacity and 
projected an ability to engage in most occupations. Also a part 
of claimant's relative abi lity to work at that time was the fact 
that he had a job at Jimmy Dean Heat Company. 

The record reveals that claimant was unable to continue 
working at Jimmy Dean Heat Company because of his dermatitis. 
This evidence shows that claimant's lack of ability to work 1n 
that industry lS a serious foreclosure of his marketability. 
The high award of an additional 62 percent reflects all of the 
aspects of industrial disability such as considerations beyond 
functional impairment like age, education, qualif1cat1ons, 
experience and h1s ability, because of the injury, to engage in 
employment for which he is fitted. See Olson v. Goodyear . 
Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (l963); Martin v. 
Skelly 011 Co., 252 Iowa 128, 106 N.W.2d 95 (1960); Blacksmith v. 
All-American, Inc., 290 N.W.2d 348; and Mcspadden v. Big Ben 
Coal Co., 288 N.W.2d 181 (Iowa 1980). 

Claimant ,s JO years old and, although he is a high school 
graduate, has an 10 of 75. Bis work experience is limited to 
such jobs as car washing, work at a pizza house, work at a 
grocery store and at the Jimmy Dean Meat Company. And, although 
claimant has no permanent physical impairment, he cannot perform 
any occupation which would require friction, irritation or 
trauma to his hands or which would expose him to wet or wet-to-dry 
episodes. (Ray dep., pp. 41-42) 

Finally, and this is also related to claimant's industrial 
disability, the<e is the matter of the hearing deputy reJect1ng 
the testimony of both Todd Hines, Ph.D. (on behalf of claimant) 
and Deanna Hardin, a vocational coordinator with Professional 
Rehabilitation Management (on behalf of defendants). The 
hearing deputy indicated that the presentation of the testimony 
of these two witnesses was an attempt by the parties to get some 
record into the evidence that should have been presented at the 
prior hearing. 

The testimony of or. Bines gives us some 1ns1ght into 
claimant's character, particularly his intelligence quotient. 
According to or. Bines, also, claimant is the sort of person who 
will indicate he understands something when he does not. The 
testimony of Ms. Hardin showed that claimant had a stable work 
history and should be able to do some work within his abil1t1es. 
The testimony of these witnesses should not have been rejected 
because both contain evidence of some weight. The evidence of 
Ms. Hardin shows claimant does have some work potential, a fact 
which is conceded by an awiro"of 70 percent permanent partial 
disabillty. It is, of course, arguable whether or not some of 
the areas of work recommended (such as assembly, dock worker, 
auto body or engine repair (trans., p. 88]) would not provide 
friction, irritation or trauma to claimant's hands. 

The final issue on appeal 1s whether or not claimant should 
have been awarded temporary total disability benefits. Since 
the award is for permanent disab1l1ty, the correct name f?r the 
amounts owed during claimant's recuperation would be healing 
period benefits. In this regard, the deputy's analysis is 
accepted and such benefits will be a part of this award. ... 

The findings of fact and conclusions of law repeated below 
are the same as those of the hearing deputy. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 

FINDING 1. The basis for this claim is the same as for the 
previous decision which was filed on January 29, 1982 regarding 
File 64571 4. 

FINDING 2. Claimant's functional impairment has not changed 
since his previous hearing. 

FINDING 3. At the time of his previous hearing, it was found 
that claimant could work at some jobs that pay as much as when 
he contracted the dermatitis. 

FINDING 4 . It is now evident that claimant will not be able to 
continue wor king for defendants because of his occupational 
disease. 

FINDING 5. The best job that claimant might obtain would be a 
minimum wage position. 

CONCLUSION A. Claimant has had a change in his condition t o 
warrant an increase in his industrial disability. 

FINDING 
d1Sease 
changed 

6. Only claimant's inability because of his occupational 
to engage in employment for which he is fitted has 
since his previous hearing. 

CONCLUSION B. Claimant's present industrial disability is 
seventy (70) percent. 

FINDING 7. Claimant was unable to work from October 23, 1981 
until April 26, 1982 because of his occupational disease. 

CONCLUSION C. Claimant is entitled to healing period benefits 
from October 23, 1981 until April 26, 1982. 

FINDING 8. Claimant has incurred additional medical expenses as 
a result of his occupational disease. 

CONCLUSION D. Claimant is entitled to reimbursement for his 
additional medical expenses. 

CONCLUSION E. Section 86.13 does not apply to medical benefits. 

ORDER 

THEREFORE, defendants are to pay unto claimant an additional 
three hundred t en (310) weeks of permanent partial disability 
benefits at a rate of t wo hundred twenty-four and 62/100 dollars 
($224 .62) per week. 

Defendants are also to pay unto claimant an additional 
t wenty-six (26) weeks and four (4) days of healing period 
benefits to claimant at a rate of t wo hundred t wenty-four and 
62/100 dollars ($224.62) per week. 

Defendants are to reimburse claimant one thousand nine 
hundred eighty-four and 42/100 dollars ($1,98 4.4 2) for additional 
medical expenses and seven hundred three and 98/100 dollars 
($703 .98 ) for mileage. 

Defendants are to be given credit for payments made under a 
group plan. 

Accrued benefits are to be made in a lump sum together with 
statutory interest at the rate of ten (10) percent per year 
pursuant to Section 85.30, Code of Iowa, 1981, said interest to 
run from the date of the hearing deputy's arbitration decision, 
December 30, 1982. 

Costs are taxed to defendants pursuant to Industrial Commission, 
Rule 500-4.33. 

Defendants shall file a final report upon payment of this 
award. 

Signed and filed at Des Hoines, Iowa this 31st day of Hay, 
1983. 

No Appeal 
BARRY MORANVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMM ISSIONER 

JAMES WILLIAMS, 

Clalmant, 

vs. 

FIRESTONE TIRE AND ROBBER 
COMPANY, 

Employer, 

and 

TRAVELF.RS INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

Pile No. 520299 

R E V I E W -

R E O P E N I N G 

D E C I S I O N 

INTRODUCTION 

This is a proceeding in review-reopening brought by James 
Williams, claimant, against Firestone Tire and Rubber Company, 
employer, and Travelers Insurance Company, insurance carrier, 
for the recovery of further benefits as the result of an injury 
on March 9, 1978. Claimant's rate of compensation as stipulated 
by the parties and as indicated in the memorandum of agreement 
previously filed in this proceeding is $209.1 4 . A hearing was 
held before the undersigned on Hay 17, 1982. The case was 
considered fully submitted upon completion of the hearing. 

The record cons>sts of the testimony of claimant, Roger 
Marguardt, R. v. Bianchi, Harian Jacobs and Jack Reynolds; 
claimant 's exhibits 1 through 3; and defendants' exhibits A 
through D. 

ISSUES 

The issu~s presented by the parties at the time of the 
pre-hearing and the hearing are whether there is a causal 
relationship between the alleged injury and the disability on 
which he is now basing his claim and the e xtent of permanent 
partial disability benefits he is ~ntitled to. 

PACTS PRESENTED 

On March 9, 1978 claimant received an injury arising out of 
and in the course of his employment with defendant when while 
working as a tread end cementer, he threw a rolled up tread and 
felt something snap in his back . Claimant reported his injury 
to his foreman and went to medical aid. Claimant testified that 
defendant referred him to Robert Bayne, H.D., in April. Claim
ant stated he had pain in his back, a loss of feeling in his 
left leg and a loss of feeling in the toes of both of his feet. 
Claimant indicated that the pain got so bad that he re t urned to 
see the company physician who told him to stay home for a week. 
September 26, 1978 was the first day claimant missed any work 
because of his injury. On October 2, 1978 claimant returned to 
work at the same job he had at the time of his injury. Claimant 
testified he saw Dr. Hayne for the last time in September 1980 
and was told that he had five bad discs which could not be 
helped by surgery. 

In February 1980 claimant was hospitalized and remained off 
work from February 5, 1980 until July 23, 1980. On July 24 , 
1980 claimant returned to his former position, but was only able 
to work one day because of the pain. Claimant was transferred 
to a job cleaning numbers which required no lifting, but paid 
the same. Claimant testified that on September 10, 1980 Dr. 
Hayne told hlm to put in for retirement. Claimant stated he has 
not worked since September 11, 1980. 

Claimant revealed that presently he is in pain all the time 
and has no feeling in h>s left leg or in toes of both feet. 
Claimant disclosed that his problem becomes worse if he sits too 
long or stands too long. Claimant admitted he is also a diabetic 
and has high blood pressure. Claimant indicated he has not 
looked for a job since March 1, 1981 and has not sought vocational 
rehabilitation. 

On cross-examination cla>mant revealed that his injury was 
actually in December 1977, but did not go to a doctor until 
March 1978. Claimant testified that in 1973 he pulled a muscle 
in his back. 

Roger Marguardt, who works for North Central Rehabilitation 
Services, testified he saw claimant on March 5, 1982 in order to 
determine claimant's vocational rehabilitation potential. 
Hr. Marguardt indicated that it is not very realistic to see 
claimant back in the work force because of his age, limitations, 
absence of transferable skills or mot,vation. Hr. Marguardt 
opined that claimant could only expect a part-time job at 
minimum wage. 

R. v. B1anchi testified that he is a union representative 
and helped claimant get the job of cleaning letters and numbers. 
Hr. Bianchi stated that in order to retire a person on disability, 
the person would have to be totally disabled from any classifica
tion in the plant. 

Harian Jacobs testified that she is a vocational rehabi lita
tion consultant and opined t hat claimant could still do some 
jobs with defendant, but not for eight hours a day. Hs. Jacobs 
also opined that claimant could do some other minimum wage Jobs 
with other employers. Hs. Jacobs stated that claimant believes 
he has earned his retirement. 

Jack E. Reynolds testified he works for defendant as a 
safety engineer. Hr. Reynolds indicated there were jobs that 
claimant could perform with defendant and that because of his 
seniority, claimant could get the job he wanted. On cross
examination Hr . Reynolds stated he was amazed at claimant's good 
work record. 

Robert Bayne, H.D., who is a neurosurgeon, testified he 
first saw claimant on April 27, 1978 upon a referral from John 
Gustafson, H.D. Dr. Bayne indicated claimant gave a history of 
injuring his back while working. Dr. Hayne disclosed that 
claimant's neurological examination was within normal limits 
except for moderate atrophy of the left thigh and loss of 
sensation over the outer aspect of the left thigh. Or. Hayne's 
diagnosis was a possible herniated lumbar disc. Dr. Hayne next 
saw claimant on January 30, 1980 because of progressively severe 
pain. Dr. Bayne disclosed his findings were the same as previously. 
In February 1980 Dr. Hayne performed a lumbar myelographic 
examination on claimant at Iowa Methodist Hospital. Dr. Hayne 
stated: 

o. What were the findings of that test? 

A. The examination showed evidence of a rather 
severe arthritis in the lumbar spine, and, further
more, showed multiple deformities of the opaque 
column with the contra&t material due to degenerative 
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changes in t he lumbar s p ine wi t h these being manifested 
by os t eophytic spurring and encr oachme nt on t he 
spi nal canal by spurs i n all of the lumbar l evels . 
These resulted in hourglass t ype of deformities, the 
contrast material , at a l l of the lumbar i n terspaces , 
that is, the d isc inter s paces . There was no evidence 
of neoplasm or obstruction o t he r wise. 

Q. Doctor, is this t he sor t of condit i on that 
occurs as a resu l t of an acute or a one- time injury? 

A. Ge ne r ally not . It is t he t ype of abnormal ity 
which is usually associated with or felt to be due 
to t he natu r al degenerative process in the sp i ne and 
changes which a re secondary to osteoarth r i t ic 
involvement and gener al l y fel t t o be changes r esulting 
f r om multiple incidents of stress a nd strain on the 
spi ne. 

Q. In your opinion, in Mr. Will iams ' case were his 
problems the result of a degenera t ive process wh i ch 
had occurred over a period of time? 

A. You have reference t o the findi ngs on the 
myelogram? 

Q. Yes. 

A. And of the plain x-rays? Yes , I felt that the 
f ind ings were representative of a ch ronic , long 
standing invol vement. (Oepo., pp. 7 - 9 . ) 

In a report dated March 10, 1981 Or. Bayne stated: 

Be was seen for e xami nation on July 23, 1980 . At 
that t ime be stated he returned to work on his 
regula r job which required t wisting and bending . Be 
was able to wor k only one day and had to quit. At 
the time of this examination he was having inter
mittent pain in the back of his t highs . The neuro
logica l e xami nation was unchanged . I felt he was 
able to return to work if he could be given work 
with a t wenty- f ive wei9ht lifting limitation. 

Be was seen for e xamination on September 10, 1980, 
at which time he felt the right lower e xtremity pain 
had become worse. 

Be was seen on the last occasion on November 17, 
1980 . At that time he had been off work for five 
months and felt his symptoms had r emained about the 
same . Mr . WilliamA wPnt on to Atate that PirPstone 
did not have light work for him. 

I feel that 1nview (sic) o f his mar ked changes on 
his lumbosacral spine x-rays and the myelograms, 
that Mr. Wi lliams should avoid wor k that requires 
lifting weights over t wenty to t wenty- five pounds. 
Be should also have work that requires minimal 
bending and stooping . In view of his age, I feel he 
is probably incapacitated from gainful occupation. 

Later, in his report of March 31 , 1981 , or. Bayne stated: 

I am enclosing a copy of a letter written to the 
Departme nt of Public Instruction dated March 10, 
1981. It would appear at this time that the aggrava
tion of his prior back problems has subsided and he 
is back to his original stat e of health. The 
permanent disability attributed to injuries sus
ta i ned around the first of March of 1978 is 121 of 
body total . Osteophytic spurring and encroachment 
on the canal by osteophytic spurs was seen on the 
lumbar myelogram of February 6, 1980. 

On cross-examinat i on Or. Hayne opined tha t c l aimant was per
manently disabled from work requiring relatively frequent 
lifting of weights over 30 pounds or so. 

In• medical certificate of disabil1ty,John E. Gustafson, M.D, 
indicated claimant's problems were disabling because he "can't 
sit, stand or walk e xcept briefly. • 

APPLICABLE LAW 

Th~ claimant has the burden of proving by a preponderance of 
the evidence t hat the injury of March 9, 1978 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N. W.2d 867 (1965). 
Lindahl v. L. o. Boiis, 236 Iowa 296, 18 N. W.2d 607 (1945). A 
possibility is insu icient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N. W.2d 732 
(1956). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

An employee is not entitled to recover for the results of a 
preex isting injury or disease but can recover for an aggravation 
thereof which resulted in the disability found to exist . 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 
(1963); Yeager v. Firestone Tire, Rubber, Co., 253 Iowa 369, 
112 N.W.2d 299 (l961); Ziegler v. U.S. Gy~sum Co., 252 Iowa 613, 
106 N.W.2d 591 (1961). See also Barz v. o er, 257 Iowa 508, 133 
N.W.2d 704 (1965); Almquist v. Shenandoah Nurseries, 218 Iowa 
724 , 254 N.W. 35 (1934). 

As claimant has an impairment to the body as a whole, an 
inoustrial disability has been sustained. Industrial disability 
was defined 1n Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.W. 899 (1935) as follows: "It is therefore plain 
that the legislature intended the term 'disability' to mean 
'industrial disability' or loss of earning capacity and not a 
mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man.• 

Punctional disabili t y is an element to be considered in 
dete rmi n i ng industrial disa bi l i t y wh i ch is t he reduction of 
earni ng capaci t y, but conside ration must also be given to the 
inju r ed employee ' s age , education, qualifications , e xperience 
and inab ility t o engage in employment for which he is f itted. 
Olson v. Good year Service Stores , 255 Iowa 1112, 125 N.W. 2d 251 
(1963) . Barton v. Nevada Poultry , 253 Iowa 285, 110 N. W.2d 660 
( 1961 ) . 

A finding of impai r ment to the body as a whole found by a 
medical evaluator does not equate to industrial disability. 
This is so as impairment and disability are not identical terms . 
Degree o f i ndust r ial disability can in fact be much different 
than the degree of impairment because in the first instance 
r e f erence is to loss of earning capacity and in the later to 
a na t omical or functiona l abnormality or loss . Although loss of 
f unction is to be considered and disabili t y can rarely be found 
without it, it is no t so that an industrial disability is 
proportional l y r e l ated to a degree o f impairment of bodily 
funct !on . 

factors consi dered in determining industrial disability 
i nclude t he employee ' s medical condi t ion p r io r to the injury, 
after the injury and present condition; the situs of the injury , 
its severity and the length of healing period; t he work e xperience 
of the employee prior to the injury, after the i njury and 
potential fo r rehabilitation; the employee's qualifications 
intellectually , emotionally and physical l y; earnings prior and 
subsequent to the injury; and age, education, motivation, and 
functional impai r men t as a result of t he injury and inability 
because of the injury to engage in employment for which the 
employee is fitted . Loss of earnings caused by a job transfer 
for reasons related to t he injury is a lso relevant. These are 
matters which the finder of f act considers collectively in 
a r riving at the determination of the degree of industrial 
disability. 

There are no weighting guidelines that are indicated for 
each of the factors to be considered . There are no guidelines 
which give, for example, age a weighted value of ten percent of 
total, education a value of fifteen percent of total, motivation 
- five percent; work experience - thirty percent, etc. Neither 
is a rating of functional impairment entitled to whatever the 
deg r ee of impairment that is found to be conclusive that it 
directly correlates to that degree of industrial d1sab1l1ty to 
the body as a whole. I n other words, there are no formulae 
which can be applied and then added up to determine the degree 
of industrial disability. I t therefore becomes necessary for 
the deputy to draw upon prior experience, general and specialized 
knowledge to ma ke the finding with regard to degree of indus
trial disability. 

ANALYSIS 

Claimant has met his burden in proving that as a result of 
his injury on March 9, 1978, he has permanent impairment. The 
test i mony of Or . Bayne giving claimant a permanent functional 
impairment rating of 12 percent of the body stands unrebutted. 
This ra ti ng Dr. Hayne causally connects to claimant's injury. 

As indicated previously , functional impairment is only one 
of the factors consider ed in determining a person's Industrial 
disability . Claimant is 62 years old and is a high school 
graduate. Cla imant starting work ing for defendant on September 
24 , 1945 and wor ked for de f endant until he was retired on March 
l, 1981. Dr . Bayne has placed restrictions on claimant and it 
is apparent that even defendants realize that claimant is not 
capable of wor k ing for them. The greater weight of testimony 
indicated that if claimant could have do ne any job with defend
ant, he would not have been able to take early retirement 
because of his disability . 

Although claimant cannot do a nything for defendant, it would 
appear that there are jobs which pay the minimum wage that 
claimant could perform. However, it is unrealistic t o think 
that claimant will ever attempt such a job, because he has no 
motivation to do so . As noted by one witness, claimant feels 
li ke he has earned his retirement. Defendants are only responsible 
for the reduction of claimant's earning capacity which was 
caused by his injury, and are not responsible for the reduction 
of earnings claimant will actually have because he voluntarily 
resists return to the work force. It is determined that claimant 
has an industrial disability of 65 percent as a result of his 
injury on March 9, 1978. 

FINDINGS OP PACT AND CONCLUSIONS OP LAW 

WHEREFORE, based on the evidence presented and the principles 
of law previously stated, t he following findings of fact and 
conclusions of law are made: 

PINDING 1. By filing a memorandum of agreement, defendants have 
admitted that on March 9, 1978 claimant had an injury which 
arose out of and in the course of his employment with them. 

FINDING 2. As a result of his injury on March 9, 1978, claimant 
has a functional impairment of t welve (12) percent of tbe body. 

FINDING 3. Claimant Is sixty-two (62) years old and 1s a high 
school graduate. 

FINDING 4 . Claimant worked for defendant from September 24, 
1945 until March 1, 1981 when he was retired because of his 
disabilities. 

FINDING 5. Claimant is not capable of holding any position v ith 
defendant employer. 

FINDING 6. Claimant 18 capable of handling work that would pay 
minimum wage. 

FINDING 7. Claimant is poorly motivated to look for any other 
work and has not attempted to seek o t her· work . 

CONCLUSION A. Claimant has met his burden in proving that 88 a 
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result of his injury on March 9, 1978, he has an industrial 
disability of sixty-five (65) percent. 

THEREFORE, defendants are to pay unto claimant three hundred 
t wenty-five (325) weeks of permanent partial disability at a 
rate of t "'o hundred nine and 14/ 100 dollars ($209.14) per week. 

Defendants are to be given credit for any permanent partial 
disability benefits previously paid. 

Defendants are to reimburse claimant the amount of seventy
two dollars ($72) for mileage claimant has incurred. 

Defendants are to pay the costs of this action which shall 
include one hundred fifty dollars ($150) for the witness fee of 
Roger Har qua rdt. 

Accrued benefits are to be made in a lump sum together with 
statutory interest at the rate of ten (10) percent per year 
pursuant to Section 85.30, Code of Iowa, as amended. 

Defendants shall file a final report upon completion of 
payment of this award. 

Signed and filed this ~hday of September, 1982. 

No Appeal 
DAVIDE. LINQUIST 
DEPUTY INDUSTRIAL COHHISSIONER 

BEFORE TBE IOWA INDUSTRIAL COHHISSIONER 

WALTER E. WYCKOFF, 

Claimant, 

vs. 
File No. 704312 

S & BB CORP., TRE JOKER 
LOUNGE, PETE BONACCI and 
llON BONACCI, 

A R B I T R A T I O N 

D E C I S I O N 

Employers, 
Uninsured, 
Defendants. 

This is a proceeding in arbitration brought by Walter E. 
Wyckoff, claimant, against S & BB Corp., The Joker Lounge, Pete 
Bonacci and Ron Bonacci, his employers, who are uninsured, and 
in relation to S87.l, Code of Iowa 1981, to recover benefits 
under the Iowa Workers' Compensation Act by virtue of an indus
trial injury which occurred on June 25, 1982. This matter came 
on for hearing in the office of the Iowa Industrial Commissioner 
in Des Hoines, Iowa, pursuant to proper notice on January 5, 
1982. At the conclusion of the heacing, the record was con
sidered as closed. The hearing took place without the benefit 
of the presence of a court reporter. 

It should be noted that prior to the hearing, Walt Byers, 
counsel for the defendants, made a motion regacding permission 
to withdraw his representation of the defendants based upon the 
defendants' refusal to cooperate, attend the hearing or contact 
Mr. Byecs. The motion was overruled and Mr. Byers was instructed 
to participate in the hearing process. 

The issue requiring a ruling is whether or not claimant 
sustained an industrial injury which arose out of and in the 
course of his employment duties. 

The record in this matter consisted of the testimony of 
Des Moines Police Officer Tom Trimble and the claimant together 
with claimant's exhibits 1 through 15. 

After having seen and heard the witnesses in open hearing 
and after taking all of the credible evidence contained in this 
record into account, the following findings of fact are made: 

1. That this agency has jurisdiction over the parties and 
the subject matter involved In this litigation. 

was 
25, 

2. That Walter E. Wyckoff, aged twenty-five and single, 
a pact-time employee of the defendants on and before June 
1982. 

3. That In addition to being a high school graduate, 
claimant is the holder of a 1980 B.A. degcee In business administra
tion from Drake University. 

4 . That the condition of claimant's health prior to June 
25, 1982 was excellent and allowed him to do a series of simul
taneous part-time jobs for various employers, one of wh ich was 
for the defendants herein, jointly and severally. 

5. That in the year preceding the Injury in question, 

claimant earned $11,630.36. 

6. That S85.36(10)(a), Code of Iowa 1981, reads as follows: 

10. If an employee who earns either no wages or 
less than the weekly earnings of the regular 
full-time adult laborer in the line of Industry In 
which the employee is injured In t hat locality, the 
weekly earnings shall be one-fiftieth of the total 
earnings which the employee has ' earned from all 
employment during the twelve calendar months 
immediately preceding the injury. 

7. That claimant's gross weekly wages are found to be $232.60 
resulting in a weekly entitlement of $138.92. 

8. That on June 25, 1982 claimant was assaulted by a 
customer, Keith Hlltiper, while claimant was on his empl oyer's 
premises and while performing those duties assigned to him by 
the employers. 

9. That claimant did not Instigate the resulting assault. 

10. That Keith Biltiper was charged wi th criminal assault, 
has plead guilty and paid a fine in connection with th is episode. 

11. That as a direct result thereof, claimant sustained a 
broken jaw, requiring the claimant to seek and incur necessary 
medical and dental and t ransportation expenses to treat the 
in j ury. 

12. That certain of claimant's medical, dental and transporta
tion expenses remain unpaid. 

13. 
claimant 
a period 

That as a direct result of the aforesaid injury, 
was unable to engage in acts of gainful employment tor 
of four (4) weeks . 

14. That claimant was not able to work a full eight (8) 
hours per day and resume his normal full-time duties until 
August 9, 1982. 

15. That the claimant drove one hundred eight y-six (186) 
miles seeking care at the rate of twenty-two cents ($.22) per 
mile. 

16. That the claimant is in need of future medical care. 

17. That is has not yet been medically determined that 
claimant's current neck and head and back difficulties will 
result in permanent functional impairment. 

18. That defendants, acting through Ron Bonacci, have 
refused to honor their statutory workers' compensa t ion obliga
tion as well as threatening claimant with physical harm if he 
persisted in his claim. 

THEREFORE, IT IS ORDERED that the defendants pay the claim-
ant a four (4) week period of temporary total disability at a 
weekly rate of one hundred thirty-eight and 92/100 dollars ($138.92) 
p l us l eqal i nterest of ten (10) percent from the date due. 

It Is further found that claimant's benefits are being 
withheld without reasonable or probable cause or excuse contr ary 
to S86.13, Code of Iowa 1981, thereby entitling the claimant to 
an add i tional two (2) week period of temporary disability 
benefits plus ten (10) percent interest from July 1, 1982. 

It Is further ordered that the defendants pay to the claimant 
the following medical expenses: 

Mileage 
Drugs 
Broadawns Hospital 
Iowa Lutheran 
Iowa Bead and Neck Associates 
Family Care Center 
Des Hoines Anesthesiologists 
R. L. Edwards, D.D.S. 
Joseph L. Sullivan, O.D.S. 
Daniel A. Keat, D.C. 

$40.92 
$19.95 

$126.60 
$3,301. 48 

$100 . 00 
$21.00 

$400.00 
$1,425.00 

$67.00 
$185.00 

There being no costs, none are assessed. 

Defendants, as aforesaid, are found to be jointly and 
severally liable for the payments as set forth above. 

Defendants are ordered to file a first report of injury 
together with a final repo rt evidencing payment of the above 
within t wenty (20) days from the date below. 

Signed and filed this~ day of January, 1983. 

No Appeal 

Copies To: 

Hr. Barry w. Dahl 
Attorney at Law 
5835 Grand Avenue, Suite 
Des Hoines, Iowa 50312 

Mr. Walt Byers 
Attorney at Law 
1832 Bubbell 
Des Moines, Iowa 50316 

RELHUT MOELLER 
DEPUTY INDUSTRIAL COMMISSIONER 

201 



282 REPORT OF THE IOWA INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COHHISSIONER 

WALTER E. WYCKOFF, 

Claimant, 

vs. 

S & BB CORP., THE JOKER 
LOUNGE, PETE BONACCI and 
RON BONACCI , 

Employers, 
Uninsured, 
Defendants. 

PILE NO. 704312 

0 RD E R 

N U N C 

P R 0 

T U N C 

Be it remembered that on the date below, it having been 
brought to the undersigned's attention tha t the decision of 
January 14, 1983 contains certain clerical errors, the said 
decision is amended as follows: 

1. Sections 8 and 10 are amended to show the correct 
spelling of the person named is Keith Rilpipre. 

2. Costs are charged to the defendant in accordance with 
Rule 500-4 . 33 and shall include $50.00 payable to Daniel A. 
Keat, D.C. 

3. Claimant's application for an award of permanent partial 
disability is premature and is overruled at the present time. 

Signed and filed this 21tll day of January, 1983. 

HELMUT MUELLER 
DEPUTY I NDUSTRIAL COMM ISSIONER 

BEFORE TBE IOWA INDUSTRIAL COHH ISSIONER 

VERNON YILEK, 

Claimant, 

vs. 

TAHA HEAT PACKING CORP., 

Employer, 

and 

IDEAL MUTUAL, 

Insurance Carrier, 
Defendants. 

File No. 508143 

R E V I E W -

R E O P E N I N G 

D E C I S I O N 

INTRODUCTION 

This is a proceeding in review-reopening brought by Vernon 
Yilek, the claimant, against his employer, Tama Heat Packing 
Corp., and their insurance carrier, Ideal Hutual, to recover 
additional benefits under the Iowa Workers' Compensation Act as 
a result of an injury he susta,ned on Hay 26, 1978. 

This matter came on for hearing before the undersigned 
deputy industrial commissioner at the Juvenile Court Facility in 
Cedar Rapids, Iowa on August 24, 1982. The record was con
sidered fully submitted on December 3, 1982. 

An examination of the industrial commissioner's file indicates 
that a first report of injury was filed June 14 , 1978. A 
memorandum of agreement was filed June 14, 1978. A Form 5 was 
filed on July 3, 1978 indicating the extent of benefits paid. 
There are no other official filings. 

The record in this case consists of the testimony of the 
claimant, Kim Long, Vernon Bloome, Rosemary Yllek, Cyndca 
Gratias, Richard Pundt, Don Jones, Robert Bristol; claimant's 
exhibits A, 28, 29 and 30; defendants' exhibits l through 11, 
inclusive, as well as a stipulation filed by the parties dated 
September 29, 1982 and the data thereto. Objections lodged to 
the aforementioned exhibits are overruled, The exhibits will 
all be considered for whatever probative information they may 
contain. 

ISSllES 
The issues to be resolved in thls case are whether there 

exists a causal relationship between the claimant's work injury 
of Hay 26, 1978 and his present disab1l1ty, the nature and 
extent of the disability, the appropriateness of certain medical 
charges under section 85.27, and the applicable rate of compen
sation in the event of an award. 

REVIEW OP TBE EVIDENCE 

At the time of the hearing the parties were unable to 
stipulate as to the applicable rate in the event of an award. 

The parties, however, were able to stipulate that the claimant 
had been off work t welve weeks. The parties, additionally, 
stipulated to the fairness and reasonableness of any medical 
charges which are at issue in this case. 

The claimant, Vernon Yilek, testified that he is 45 years of 
age and a resident of Belle Plaine, Iowa . 

Bis educational background indicates that he finished the 
eighth grade and has no other schooling. 

The claimant is married and has four children. 

Claimant indicated that he has been employed by Tama Heat 
Packing Corp. since 1972. He has always held the same JOb of 
driving cattle into the kill floor area. Be indicated that at 
the time of hearing he is still employed by the defendant. 

Hr. Yilek reconfirmed that the date of injury in this case 
is Hay 26, 1978. Be indicated that on the aforementioned date 
he was moving cattle around in their pens and a bull charged 
him,· st rik ing him •square in the back," knocking him to the 
ground. The injured area appears to be in the lower left side 
of claimant's back, just above his belt line. Claimant con
firmed he was off work and hospitalized for a few days. Be then 
returned t o work. He confirmed t hat workers• compensation 
benefits were paid for the period of time he was off. 

After his return to work the claimant stated he has had 
sporadic problems with his back. Occasionally, he experiences 
some sharp pain, specifically when prodding cattle or pushing 
gates . Be confirmed that he continues to work with this dis
comfort. 

The record establishes that Hr. Yilek saw James B. Paulson, 
H.D., on March 12 , 1979. This examination, according to the 
claimant, was for neck and upper back discomfort and had no 
relationship in his judgment to his low back discomfort. Dr. 
Paulson again examined the claimant on March 26, 1979. Claimant 
indicates that his complaint on this occasion was sharp pain in 
his back radiating down the left leg. Claimant confirmed that 
he was home on March 26, 1979 when the sharp pain and radiation 
was noted, He testified that just prior to the onset of this 
pain he was bending over a bench in his pickup truck. He 
indicated that he simply "bent over• and experienced a sharp 
pain and was unable to stand up. The claimant denies that he 
picked up a picnic table at home on this date. Hr. Yilek 
indicated that he went to the hospital in Grinnell and received 
various forms of conservative treatment. It appears that the 
claimant returned to work on April 8, 1979, at which time his 
condition had improved. 

Hr. Yilek confirmed that he rides to work with Vernon 
Bloome, and stated he may have told Hr. Bloome about bending 
over a bench. Re denies, however, telling Hr. Bloome that he 
bent over a picnic table. The claimant denies that he even 
owned a picnic table in 1979. Bis testimony ls emphatic on the 
point that he did not lift a picnic table on March 26, 1979, 
The claimant also stated that he told Bob Bristol he bent over a 
bench but denies telling him that it was a picnic table. 

The record establishes that claimant continued to work for 
the period April 8, 1979 thtcough Hay 7, 1979. Hr. Yilek indicated 
that he continued to have sharp pain in the lower back during 
this period of time. Hr. Yilek again visited Dr. Paulson, who 
referred him to John Huey, H.O., an orthopedic specialist. The 
record establishes the claimant was hospitalized by Dr. Huey a 
short period of time in Hay of 1979. He then returned to work 
and was rehospitalized by Dr. Huey on or about June 3, 1979 as a 
result of additional complaints of pain. A myelogram was 
performed and the claimant was subjected to a surgical procedure 
in June 1979. Prom the record, it appears that the claimant 
remained off work until August 6, 1979, when he returned to his 
duties. Tt appears from the record that the claimant is con
tinuing under the care of Dr. Huey. Hr. Yilek testified that 
after April 6, 1979 he has not missed any work except for 
medical appointments. 

Counsel for the claimant requested that official notice be 
taken of the following dates and coinciding days upon which the 
date falls. Official notice is hereby taken of the following: 
March 26, 1979 was a Monday, April 8, 1979 was a Sunday, Hay 7, 
1979 was a Monday, Hay 11, 1979 was a Friday, June 3, 1979 was a 
Sunday, August 6, 1979 was a Monday. 

On cross-examination, the claimant stated that there were 
t wo butting incidents at work, one ln 1977 and a second in 1978. 
With respect to the 1977 incident, the claimant indicated that 
he was butted by an animal and cracked two ribs as a consequence. 
Be stated that this injury was to bis back and on the same side 
as the 1978 injury, but at a higher area. No continuing physical 
problems were experienced until the second butting incident 
occurred in 1978. 

Regarding the benches which are at issue in this case, 
claimant testified that the benches in his pickup truck are made 
of 1/4 " plywood. They are divided into compartments and he 
stores various tools in each compartment. He admitted that the 
storage areas were empty at the time of the onset of pain but 
denies that he just emptied them. The employer's group insurance 
carrier paid all the hospital bills related to the 1979 flareup. 

Hr. Yilek confirmed that he gave a statement over the 
telephone 1n July of 1979, The claimant again denied that he 
told anyone he picked up or moved a picnic table in March of 
1979. He re-confirmed that he merely bent over ln his pickup 
truck and had an onset of pain, Be also adaitted that he 
shoveled snow and pushed a car in early 1979, but denied that he 
was inJured as a result. Hr, Yilek indicated that when he was 
hospitalized after March 1979 he advised thea that he had been 
bending over, and also provided information about pushing a car. 

The claiaant indicated that he has known Vernon Blooae for 
twenty years, and revealed tJ>at soaetiaes""" does not trust Hr, 
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Bloome. Be confirmed, however, that he listed Hr. Bloome as a 
reference on his job application. Claimant also confirmed that 
he has known Hr. Bristol for approximately ten years. 

The claimant confirmed that he is working for the employer 
in the same position he had on the date of injury. Be also 
confirmed that his income was greater in 1980 than in previous 
years. 

On redirect examination, Hr. Yilek admitted that he had been 
shoveling snow on March 25, 1979. Be denied, however, that he 
inJured his back while pursuing this activity. 

On re-cross-examination, the claimant confirmed that March 
26, 1979 was a Monday. Be worked a portion of that day, and it 
was in the afternoon or the evening that the pickup incident 
allegedly occurred. Claimant further does not dispute that he 
pushed a car on March 25, 1979. 

Kim Long testified on behalf of the claimant. He is the 
claimant's friend and has been his neighbor since October of 
1978. Be is aware of the alleged incident which occurred on 
March 26, 1979 and states that he was present when the incident 
occurred. He indicated that the claimant bent over the tailgate 
of bis pickup and then had e x treme difficulty standing up 
straight. Be stated that the claimant was at or near the 
benches located in the back of his truck. Be denied that the 
claimant was lifting, and he denied that the claimant was 
straining. He denied that the claimant lifted a picnic table. 
Be indicated that the claimant did not complain of any pain or 
discomfort prior to this incident. He stated that claimant 
stated after the incident that the pain was in the low left 
center of his back. 

On cross-examination, this witness indicated that the 
claimant may have had an old picnic table at his house but is 
not sure . Be confirmed, however, that he never saw the claimant 
use the old picnic table, and further denied the picnic table 
would fit in the back of claimant's truck. This witness does 
not know what activities the claimant was involved in prior to 
his observation and this incident. This witness thought the 
claimant had either taken out or put the benches in his truck 
and the tailgate of the pickup was down . This witness was not 
present when the claimant allegedly pushed a car on March 25. 

Vernon Bloome testified on behalf of the defense. Be has 
known the claimant for 25 years and confirms that prior to the 
claimant's surgery they rode together to work on a frequent 
basis. Post-surgery there has been some cooling of their 
relationship. This witness indicated claimant stated that he 
pinched something in his back while attempting to move a table. 
Be understood that the claimant was unloading a picnic table and 
hurt his back. On cross-examination, Hr. Bloome indicates that 
the claimant said he had a picnic table in his truck. The 
balance of this witness' testimony has been considered in the 
final disposition of this case. 

Rosemary Yilek testified in these proceedings and was called 
by the defense. She has been married to the claimant for 15 
years. She confirmed that at one time after March 1979 the 
claimant was hospitalized for a nervous condition. She indicated 
that he had been under significant pressure from his work. 

This witness unequivocally denied telling anyone that the 
claimant hurt his back lifting a picnic table or lifting anything 
out of his truck. She indicated that the claimant was bent over 
his pickup truck doing some sawing on one of the benches when he 
noticed a catch in his back. Hrs. Yilek was present when the 
incident occurred. She confirmed that he was then taken to the 
hospital. This witness denied that claimant lifted anything out 
of the back of the pickup truck. On cross-examination, this 
witness confirmed that after March 1979 the claimant complained 
of discomfort in his back but did not see a doctor on a frequent 
basis because he couldn't afford it. This witness confirmed 
that an old picnic table was located behind the Yilek home but 
stated it is worn out and never used. This witness believes 
that the claimant's back problems are related to a 1977 injury 
and confirms that he has had back complaints post-1978. The 
first bad attack of discomfort, she noted, was at the time of 
this truck incident. This witness denied telling Cyndra Gratias 
that the claimant lifted a picnic table. 

On redirect e xamination, this witness confirmed that she had 
discussed the case with one of her husband's former attorneys, 
Richard Pundt. She does not remember telling Hr. Pundt of a 
specific work injury on March 26, 1979. She was concerned that 
Hr. Pundt may have confused his dates. 

Cyndra Gratias testified in these proceedings on behalf of 
the defense. She is an employee of Crawford, Company and is 
the workers' compensation supervisor for that establishment. 
She confirmed the amount of workers' compensation benefits paid 
the claimant based on the Hay 26, 1978 inJury. She indicated 
after 1978 the next contact she had with the claimant was on 
July 18, 1979 when she was contacted by the industrial commissioner's 
office concerning an alleged claim. Statements were taken and 
an investigation was undertaken. This witness indicated Hrs. Yilek 
told her that the claimant was lifting a picnic table and 
aggravated his back pain. Contact was also made by this witness 
with Hr. Bristol and Hr. Bloome and they confirmed the picnic 
table lifting incident. Based on the investigation the claim 
was denied in September of 1979. This witness admitted that no 
statement was taken of Hrs. Yilek. On cross-examination, Ms. 
Grat ias reiterated that Hrs. Yilek told her that the claimant was 
somewhat confused on dates. 

The claimant, Vernon Yilek, was then called to testify by 
the defense. He was given an opportunity to examine exhibit 8 
and confirmed that he signed it. Be did not know who made the 
alterations on the exhibit. 

The 
behalf. 
Hoines. 

defense then called Richard Pundt to 
Hr. Pundt is an attorney, presently 
He once represented the claimant in 

testify on their 
residing in Des 
this litigation. 

Hr. Pundt stated that claimant called his office on August 27, 
1979 regarding a potential workers' compensation case. An 
initial meeting was undertaken and this witness confirmed that 
the claimant was very confused on the dates in this case. An 
investigation was undertaken by Attorney Pundt, and it appears 
from Hr. Pundt's testimony that he was confused on the facts. 
Apparently, he understood there had been another work-related 
injury, speci!ically on March 26, 1979. This witness received 
information in the course of his investigation with regard to 
the picnic table incident and he spoke with the claimant and his 
wife regarding this. This witness moved to Des Hoines and 
referred the case to claimant's present counsel. 

Don Jones testified on behalf of the defense, Hr. Jones is 
the workers' compensation claim supervisor for Ideal Mutual 
Insurance Company, and his home is in New York State. He is 
familiar with the claim against the Tama Heat Packing Corporation. 
Be confirmed that there have been no other claims for compensation 
between Hay 26, 1978 and March 26, 1979. The basis for the 
denial of the claim was the lack of causation or causal connection 
between the 1979 claim and the 1978 injury. This witness' 
record showed intervening incidents which were non-work related, 
specifically the picnic bench lift, the snow shoveling and 
pushing of the automobile. The balance of this witness' testimony 
has been considered in the final disposition of this case. 

Robert Bristol testified on behalf of the defense. He is 
the personnel director and oversees industrial relations for the 
defendent employer. Be is familiar with the claimant's work 
background and all of the incidents in question with this case. 
He first learned of the 1979 incident when claimant and his wife 
came to him seeking group insuance carrier forms. Claimant 
indicated, at that time, that the injury sustained occurred at 
home, Hr. Bristol indicated that the claimant said he was 
lifting a picnic table off his truck and his back popped . As a 
result of this conversation, Mr. Yilek ' s claim for group insuraoce • 
benefits were processed. 

The statement of Jerry L. Jacobi, submitted by joint stipulation 
of the parties, was reviewed and considered in the final dispostion 
of this case. 

Defendants' exhibit 1 is a multitude of medical records 
related to the claimant's general physical condition. Contained 
in that record are the Grinnell General Hospital records for the 
admission date of March 26, 1979. On the initial admitting form 
the following symptoms were noted, •acute low back pain.• The 
emergency room record contained in the Grinnell Hospital records 
indicates, "back pain - no (indication) of trauma.• In a 
summary sheet signed by J. B. Paulson, H.D., and related to the 
admission of March 26, 1979, he notes, "Findings: The patient 
had a two week history of neck and back pain prior to admission 
which was treated with Robaxin and rest. The day preceeding 
(sic) admission he was shoveling snow and pushing cars and the 
following day noted that he had severe low back pain which 
radiated down the left leg.• In a history and physical e xamination, 
apparently done at the direction of Dr. Paulson, it is noted 
"Present Illness: The patient states that 3-25-79 he shoveled 
snow and pushed a car out of a ditch, on 3-26-79 he then while 
sitting watching TV experienced severe low back pain, left side, 
which radiated into the left leg.• Entries in the nurse's notes 
for March 26, 1979 confirms the aforementioned facts relative to 
history. 

In the Mercy Hospital medical records, the following notation 
dated Hay 8, 1979 was made by Dr. Huey: •ee says that he works 
and does a lot of lifting, and he has got butted around by a 
bull on t wo different occasions, the last one in March of this 
year. Since that time his back has been bothering him severely." 
In a letter dated October 3, 1979, contained in defendants' 
exhibit 1, and signed by Don Salisbury for Dr. Paulson, he 
notes, "He was then admitted to Grinnell General Hospital on 
3-26-79 and included is a Hospital Summary of this admission. 
As you will note, the patient had a previous history of neck and 
back problems which date back to his previous visit. Preceeding 
(sic) the admission he stated that he was shoveling snow and 
pushing cars and the following day noted he had severe low back 
pain which radiated down the left leg.• 

In Dr. Huey's office notes of Hay 5, 1979, he indicated: 

The patient is complaining of pain in the lumbosacral 
area of his back. He has been hit on several 
occasions over the past couple of years by bulls .•.. 

,,.There is scoliosis of the lumbar area of his 
back present ..•• 

I feel this man has discogenic disease •.•• • 

In a letter date September 5, 1979 from Dr. Paulson to 
Crawford and Company, he notes: 

Hr. Yilek was hospitalized at Grinnell General 
on 3-29-79. Enclosed please find a Discharge 
Summary indicating what that hospitalization was 
for. You may judge for yourself whether or not 
this is a pre-existing condition. As his physician 
for only this current year, I am unable to answer 
whether or not this is a pre-existing condition or 
related to minor work inJuries of 3-77. 

I would suggest you contact previous physicians 
for this information. 

In a letter from Dr. Huey to Crawford and Company dated 
August 1, 1979 he notes: 

In response to your letter regarding the named 
patient, he denies that he ever did have any 
problems lifting a picnic table so the only thing I 
have to relate to his injury was his inJury at work 
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that may have set this off. 

The balance of the voluminous medical records has been 
considered in the final disposition of this case. Additionally, 
all other exhibits have also been considered and thoroughly 
reviewed in the final disposition of this case. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of Hay 26, 1978 is causally related 
to the disability on which he now bases his claim. Bodish v. 
Pischer 1 Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl v. 
L. o. Bog~s, 236 Iowa 296, 18 N.W.2d 607 (19 45). A possibility 
is insufficient; a probability is necessary. Burt v. John 
Deere Waterloo Tractor Wor ks, 247 Iowa 691, 73 N. W.2d 732 (1955). 
The question of causal connection is essentially within the 
domain of e xpert testimony. Bradshaw v. Iowa Methodist Bospital, 
251 Iowa 375, 101 N.W.2d 167 (1960). 

However, e xpert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
!.!!,il, 247 Iowa 691, 73 N.W.2d 732 (1955). The opinion of experts 
need not be couched in definite, positive or unequivocal language. 
Sondag v. Perris Bardware, 220 N.W.2d 903 (Iowa 1974). However, 
e xpert opinion may be accepted or rejected, in whole or in part, 
b~ the trier of fact. Id. a t 907. Further, the weight to be 
given to such an opinion is for the finder of fact, and that may 
be affected by the completeness of t he premise given t he expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 
867 (1965). See also Musselman v. Central Telephone Co., 261 
Iowa 352, 154 N. W.2d 128 ( l967). 

The Iowa Supr eme Court in Becker v. D , E Distributing 
Company, 247, N.W.2d 722 (Iowa 1976 ) noted at 730: 

An expert may e xpress his opinion either as to 
the 'possibility, probability, or actuality' of 
causations. (Citing authority.) 

Evidence indicating a probability or likelihood 
of the causal connection is necessary to generate a 
jury issue. (Citing Bradshaw v. Iowa Me t hodist 
Hospital.) Bowever, this "probability" may be 
inferred by combining an e xpert's "possibility • 
testimony with nonexpert testimony that the described 
condition of which complaint is made did not e xist 
before occurrence of those facts alleged to be the 
cause t hereof. 

See also Winter v. Honeggers, Co, Inc., 215 N. W.2d 316, 323. 

See also Giere v. Aase Haugen Homes, Inc., 259 Iowa 1072. 

The e xpert medical evidence mus t be 
other evidence introduced at hearing on 
between the injury and the disability. 
732 (1955). 

considered with all 
the causal connection 
!.!!,il, 247 Iowa 691, 73 N. W.2d 

A decision to award compensation may not be predicated upon 
conjecture, speculation or mere surmise. Id. 

ANALYSIS 

There is no dispute in this case that on Hay 26, 1978 Vernon 
Yilek was an employee of Tama Heat Pack ing Corporation. This 
fact has been admitted by the unilateral act of the employer
insurance carrier filing a memorandum of agreement. Additionally, 
by the filing of that document the employer-insurance carrier 
admit that on Hay 26, 1978 the claimant sustained a personal 
injury which both arose out of and in the course of his em
ployment with them. 

The crucial issue for determination in this case is whether 
there exists a causal relationship between claimant's condition 
on or about March 26, 1979, and his resulting surgery and 
present disability, and the work injury of May 26, 1978. 
Resolution of this crucial issue, according to the aforecited 
case l aw, rests exclusively within the domain of expert medical 
tes timony. While it is true that the opinions of the medical 
experts need not be couched in definite and positive terms or 
unequivocal language, it is also true that the expert medical 
testimony must, at a minimum, address the causation issue. 

I• is critical in a c ase of this nature where there are 
allegations of a variety of physical ac tivities occurring on or 
about March 26, 1979, that the testifying physician be fully 
appraised of the details and all the facts surrounding those 
incidents so that he, in his professional judgment, may weigh 
and consider the effect of those incidents and subsequently 
express an opinion as to the cause and/or effect, if any, of 
those incidents on the claimant's present physical impairment. 

An examination, and thorough consideration of all of the 
medical data, as well as all of the testimony in this case leads 
the undersigned t o only one conclusion , and that is that the 
claimant has not sustained h1s burden of proof and has not 
established a causal relationship between the work injury o f Hay 
26, 1978, the initial surgery, and his present disability. The 
claimant's credibility has been brought Into serious question 
due to t he numerous scenarios as to what actually occurred on or 
about March 26, 1979. There is data in the record that the day 
before the onset of pain the claiaant had been shoveling sno~ 
and pushing auto■obiles. There are allegations from two indepen
dent witnesses that the clai■ant had been lifting a picnic table 
on Ma rch 26, 1979 when the onset of symptoms occurred. The 
claimant, in his stateaent, marked defendants' exhibit 2, sald, 
"when it happened I wa s just sitting just like I'm sitting in 
the chair now. • Mr. Yilek's testimony indicates that he was 
leaning into the back of his pickup truck 1n the vicinity of 
some built-in benches when the syaptoas came on. There is alao 
testimony from Mrs. Yilek that he wa s not leaning into the truck 

but was doing some sawing on the benches contained t herein. The 
variety of testimony from various questions, in the opinion of 
the undersigned, brings the claimant ' s credibility into question. 

However, for purposes of analysis, if we assume and accept 
the claimant's testimony as true, that is, that he was not 
lifting a picnic table, his legal situation from a causation 
standpoint is not improved. 

There remains evidence that on March 25 he was shoveling 
snow and pushing a car. Additionally, he was leaning into a 
truck and probably sawing. All of these activities proceeded in 
almost immediate proximity the onset of significant low back 
symptoms. 

Dr. John R. Buey is the treating physician in this case, and 
is the orthopedic specialist that performed the surgery on 
claimant. It is noted that Dr. Huey was never deposed in this 
case. In Dr. Huey"s two critical letters of October 5, 1979 and 
August 1, 1979 there is no indication that he has any data or 
information as t o precisely what activity the claimant was 
performing on March 25 or 26. Be does mention in his August l 
letter that claimant denied lifting a picnic table. If we 
assume claimant did not lift the picnic table, the testimony 
still does not directly and specifically address the activity 
that claimant was in fact performing, that is, work ing in the 
back of his pickup truck , shoveling snow, and pushing a car. The 
letter of October 5, 1979 does not begin to approach the issue 
of causation with respect to the specific activity that claimant 
was performing on the date of injury. Due to the lack of data 
Dr. Buey had at hand when he covered the information in question, 
his opinions are rejected. 

After examining all of the data in the record and based upon 
all of the aforementioned legal citations, it is the under
signed ' s opinion that the claimant has failed to sustain his 
burden of proof and has not established a causal relationship 
between the work injury of Hay 26, 1978 and his present disabil
ity. 

Claimant cites to the undersigned the case of Langford v. 
Re ller Excavating , Engraving, Inc., 191 N. W.2d 667 (Iowa 1971) 
as authority for his position In this case. After closely 
e xamining the Lan3ford case, the undersigned is of the opinion 
that that case an t he case at bar are clearly distinguishable. 
In Langford, there is direct testimony from Dr. Bayne breaching 
the issue of causation. It is the opinion of the undersigned, 
in the present case, t he physician was not fully advised of all 
t he extenuating circumstances and activities surrounding t he 
March 26, 1979 onset of difficulties and could not, and did not 
clearly, address each and every issue in terms of its effect 
upon the claimant's condition and its effect upon the ultimate 
issue of causation. 

FINDINGS OP PACT 

That on May 26 , 1978 the claimant was an employee of the 
defendant. 

That on May 26, 1978 the claimant sustained a personal 
injury which both _rose out of and in the course of his em
ployment with this defendant. 

That the claimant returned to work on June 12, 1978 and 
worked until March 26, 1979. 

That during this period of time continuing symptoms of 
discomfort were noted but clai mant was not prohibited from 
wor king. 

That on March 25, 1979 the claimant shoveled snow and pushed 
an automobile. 

That on March 26, 1979 the claimant was working in the back 
of his pickup truck, sawing on or near some benches, when he 
experienced an onset of low back pain and was assisted to his 
house. 

That subsequent to March 26, 1979 the claimant returned to 
work for a brief period of time. 

That he was hospitalized from Ha y 7, through May 11, 1979, 
and subsequently returned to work for a brief period of time. 

That he was re-hospitalized in June 1979 and surgery was 
performed, and he remained off work until August 6, 1979. 

That the claimant returned to work on August 6, 1979 and has 
continued to work for this employer in the same capacity as he 
did on Hay 26, 1978. 

CONCLUSIONS OP LAW 

The claimant has failed to sustain his burden of proof and 
has not established a causal relationship between the Hay 26, 
1978 work incident and his present disability. 

ORDER 

TBEREPORE, IT IS ORDERED: 

That the claiaant shall take nothing further from the•e 
proceedings. 

That each party ehall bear their own litigation coats. 

Signed and filed this ...2A.thday of April, 1983. 

No Appeal 
E. J. r;£tJ,V 
DEPUTY INDUSTRIAL CO~ISSIONER 
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