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A DECADl:~ OF EXPERIENCE UNDER 
THE 10\\'A WATER PERMIT SYSTEM 

lNTRODUCTION 

In this time of pr,1ctic" y continual ,vater crises around the country, it is 
almost impossible to l ver-: te the importance of water resources. Scientists, 
philosophers, and poets vie ,vith one another io their endeavors to capture in 
\\Ords the many properties of water. Physically, economically, and esthetically 
\Vater is essential to a great range of human activities. Such being the case, it 
n1ust be counted among nature's planning miracles that our ,vatcr is relatively 
inexhausted, unlike so many of our other vital natural resources. Through \vhat 
is kno,vn as the hydrological cycle. the overall ,vater supply is continually re­
plenished .1 

So it n1ust be understood that the n1ajority of today's ,, ater problems do 
not sten1 from an overall lack of ,vater on the planet; it is rather a continuing 
lack of accommodation bet,veen nature's distribution patterns and n1an ·s need 
patterns that is rec;ponsirle. Yet. most would agree the fault lies chiefly ,vith 
man and not ,vith nature. As Secretary of the Interior Udall recently pointed 
out-"Most of our ,vater crises are man-caused.''- Man-caused in the sense 
that our extravagant uses of this precious resource are straining the available 
supplies, even in areas once considered water rich. An increasing population 
coupled ,vith greater per capita consumption is much of the story, but indus­
trial. agricultural, and recreational demands for \', ater are also expanding 
rapid!:;. H o,vever, in the words of Secretary Udall, ''It is not that finite sup­
pliec; .... ren't, in most cnses. adequate, it's rather a case of infinitely poor man­
agement of these supplies." Efficient allocation of our ,•.:ater re-.ources, cou­
pleJ ,vith competent managen1ent. arc cornmonly recogn17cJ as the e::.\ential 
ingredients to any realistic solution of the problem of ,vater shortages. Ho,v 
to achieve these goals is the critical question. Reported in this n1onograph is 
one state's experience with its ten-year-old statutory plan for regulating the 
use of the state's ,vater resources in the public interest. 

Ten years have elapsed since the Iowa Study Con1n1ittee on \Yater Rights 
and Drainage I ,aws drafted and submitted to the lowa Legislature the \Vater 
Rights Bill that revolutionized the allocation of lo\\'a 's ,., ..iter resources. The 
Io,va permit system i<; a unique experin1ent in regulating a natural re<;ource 

1 Eccle~iastes I: 7 de~cnbe5 this phenomenon in a s<,me,, h,,t more eloquent 
f~bion "All the river<; run into the sea, yet the sea i5 not full: unto the place from 
whence the rivers come, thither they return again." 

2. l da/1, EnJing the water Cri,is Saturday Review. OL·t 21 1965, r '-16 
3, Ibid 
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where scarcity is as yet chiefly a potential threar Now th:.it the administration 
of the permit system created by this legislation ts completing it,; first dec:.1de of 
operation, the occasion seems ripe for surveying the Jo\\a experience 

The workings of the Iowa system are of interest to several audiences. ,\11 
Iowans are affected by the means chosen for alloc.1tion of the state's \\·ater re­
sources; but to those who must comply \\ith the system to satisfy their \\..lter 
requirements, the details of its operation are of most i1nportance. As the de­
mand fo r water increases in this country. it is likely that many of the nearly 
thirty eastern states currently allocating their water resources on the bn,;is of 
riparian rules will have occasion to reconsider their allocation systems. An 
av,rareness of the Iowa experience in ,vater use regulation should provide valu­
able insight to any state contemplating abandonment of the riparian system 
in favor of a more modern and efficient ,,.·ater allocation mechanism. 

THE STUDY 

The idea of a benchmark study of the Iowa permit sy~tem \\'as fir<;t raised 
with the Water Commissioner in the fall of 1964. The Commis,;ioner's reac­
tion to the project was one of immediate enthusiasm. The Natural Resources 
Council shared the Commissioner's views. so a promise of full cooperation \\'as 
quickly forthcoming from the Council. It \Vould be difficult to overstate the 
importance to this study of the Council's cooperation and the enormous as­
sistance received from the W ater Commissioner's office. 

The investigators relied almost exlusively on three sources of information: 
library materials, records in the \Vater Comn1issioner'<; files, and perc;onal 
interviews with the W t1ter Commissioner and his staff. Although the libra[) 
materials were e<;sential to affo:-d the study a full perspective. the empirical 
information obtained from the Water Commissioner'~ office constituted the 
lifeblood of th is study. The Water Commissioner and his staff not only coop­
erated fully in ans\vering the researchers' many quest1on'i, they also pro\'id~d 
invaluable a<;sistance in collecting and processing the information from their 
files. 

The \Vater Commisc;ioner's staff recorded on specially prepared sched­
ules the essential fact, from each of the over 2.400 ,\ater permit '.'l'lplicati0n'i 
( exclusi"e of high\vay application'i) received up to June 30, 1 Q(,5 This infor­
mation \\'a,; then coded and tran<;ferred to computer punch card<; fr,r proces,­
ing. Thu,; prerared. the \\~\ter data ,va,; tabul 1ted and anal) 1ed hv computer 
through u,e of a pro!!ram c;pecially developed for thi, rurpo"e \\'hen thi:,, datn 
is combined \\ith the information g:1thered throu::'h exten,i,·e inten1e,,c: \\ith 
the admini,trators themsel\'e,. a relati\'ely con1plete picture of the operation nf 
the lowa system emer!!es. 

Althou!!h the moc:;t importanl contnbution of thic; monog_raph probably 
lies in its exposition of the aclminic;trntion qf the Ia,va systt:m, effo rt hns bee.r 
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made to make thi~ v. ork a,;; d finitive as practicable on all aspects of Iowa's 
\\ ater use law. Thu5, the pre ·ntation opens with a discussion of the riparian 
principles under v.·hich l 0\\..1 \Vater users operated exclusively prior to the 
enactment of the permit systt: n . Next follo\vs a description of the events lead­
ing up to the passage of the egulatory legislation. The water statute itself is 
next examined and an effo rt s made to compare the Iowa legislation \vith the 
\\.,1ter <1.llocation systen1s of ther jurisdictions. Upon this broad background 
are explored in detail thL • n years of experience in administering the new 
system. The quantity of information gathered from the Water Commissioner's 
office is assembled with a view toward highlighting the problems solved and 
unsolved that provide the best insights into the Iowa operation. The nagging 
question of constitutionality is examined in its several facets. Finally, some 
conclusions are drawn from the Iowa experience and a few recommendations 
are advanced. 

IOWA'S WATER LAW(S) 

As the den1and for water continues to accelerate, both private and public 
\\ ater users have become increasingly concerned about the character and 
permanence of their rights in this valuable resource. Traditionally, water rights 
law has been derived from the principles applied by the state courts in isolated 
cases adjudicating the rights of two parties in conflict. The bodies of law de­
veloped through this method have assumed two general shapes that are identi­
fied respectively by the labels "riparian doctrine'' and "appropriation doc­
tnne." • The broad contours of these doctrines are easily discoverable, but any 
effort to measure with precision the extent of the \vater rights recognized under 
thcn1 generally falls far short of the goal. This lack of precision 1s more true 
or the riparian doctrine which prevails in the thjrty-one so-called eastern 
st,llL" than it is of the appropriation doctrine utilized in the west. 

[he lack of certainty which characterizes these common-law water doc­
trines has led a number of states to attempt to legislate a measure of definjte-

➔ In es~encc. 1he difference between the two common-law doctnnes stems from 
the geographical differences in the regions in which they ari,e In the humid ea,t, 
.1ppo rtion1ng \\ .lier 11ghl\ on the basts of land ownership bordering the water source 
\\ , p rnctu:al; 10 the and and ~emi and west. such a luxurious ,,,tern was not A "fir..,t­
..:orne. tir t ,ef\ cd'' .rule ,1 .1.-~ n1ore fca\ible The reader who ts not already familiar with 
the e, ential fc a1urc of thc, e S}- Slems should read Adan1s. H (Her R,~hts l nder R,panan 
111d I ppr pnar1n11 D r>crrirn r. in {O\\ , V, , r LR R1:sot Rcrs SoLRCES, lJSLS, AND l A,, s 

( Tim muns, O'B} roe & f revert ed. 1956) 99 [This book hereaf1cr will be ci1ed simply 
.1:. h)" a·s \\':Her Rc\ource.., l r or nll're ,;oph1,uLated treatmeni-. ..,ee Ziegler. IVa1; r Cst 
l n.Jer G nnmon [,J\\ D or:tnnes, in V.' ,TF.R RISOLRCLS ASD THE LAV.' 49 (1958); ~le­
( O QT)Jo .. k, The Adequa \" of rhe Prior Appr 1rna11on D,>CJnne Toda, 1n \\'ATFR RL 
-.ntR<.ES \Nll TH£ L.\\\ 119'i8) 33: I release. (oordint1rion <I R ipanan and Arpr11rr111, 
1, Q,1 R1•h1 \' t l> rJic L t•~,f ll,,r,r ~1 'fEx.,s L R1-\ 24 (19541 
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nc"s into their \\.tkr right'-. U:-.u.111) this kgi<.I, t n doe not replace the local 
con1n1on-J:1,\ \\ ,th: r rights ruh:,, but it ,1n1ply 1ak1,;::, cff1.::ct a, a , eneer, changin!! 
a f1..,, of the surface ch.1r,1cteri ... tic:-. ot the ex1 ting S)"ten1 1 he rc.: ... ult 1::, too 
t)lt1..n .1 1.onlusc<l l,1)ering of ,tatuto~ nght 011 cornmon-lJ\\ ngbt:-. that h,, 
the o,crall c.:llcct ot compounding thi.: uncert.1int) of ,,,1tcr rig.ht-- The one re­
d1.:cn1ing featun: tif rno,1 !>UCh leg1sl,ttit1n lies in th cre.1tron of an adn11nhtr.i­
ci,c aI-enC) to opcr,Hc :-ind enforce the.: ,t,ltulOf) "1..hcn1e If chic; ag .. nc) i, 
•ranted sutlicii.:nt po,\cr, and its pers1..1nnel a11.: both con1peknt , nd i1nag.in -
ti, c, and iL is \\ ii hng to t,1cldc.: the bard probk 111 of ,., .uer llocation. ,01111.. 
hope i.:xi ts for bnnging nrdcr 1..1ut of the prc,;cn, chac ~ 

h>'' a \\ .11cr nch1s IJ\\' has g1. ner,tlly folio,, 1.ed the p.iucrn outlined bo,i.: 
Lp to 1957 and to a con,1der.1hk c,ten1 n1.e th I c. I \\J w,111..r n2.ht, -
ha,i.: bei.:n gt)\erni.:J h) rip.irwn princirk, \ 1..un1pn.: n,1,1: \.\.,11er ng.ht::. l.1,, 
,,.,s 1.:n,1ctcd in 1957 lollo\\ine .i pcnod of ,enou, d1., h::,f cuon ,\ith ,h1.. 
,,1guene,, ol the rip::iri,1n rid1ts, but there 1s g.re,lt u1h.1.:rt, int) 1.:011 ~rn1ng the 
c:-.:1ct eITi.:ct of the st,11u1c. I'hc .1Jn11ni-,,tr,lll\C' ,1gcnl') ere 1tcd b) the ,lLl ha" 
been laboring to 1..rc,11c .1 r.1t1onal und cfflcli,e pro •r,1111 for ,., 1ttr u c .1lloca-
1ion. and h.1--., from ,111 appearance,, cnjo)Cd .1 Cllnsidcr.ible rncJ,ure of ,ucce--. 
1n the ,entu,c. 

In this ::,cction .1 b, 1cf ki(Jk \\ 1U fr.,t ~c t.1ken .it !he nJ .1n 1n nght, la\\ 
.t., it h.,s Ji.:,1:k1ped 111 10,,.1. N1::,,.1 the c,cnb k.,din.; up to the ::.tJtutc \\tll be 
rl.'\:ic,,ed. I lien the st,llule 1helf ,,ill bl. 1..,.1n1ined 111 lkt,ul .• nd fin.1th -.on11.: • 

elll)rt ,,,11 be dc,oteJ 10 L01np.1ring the to,,.1 1!,,, 10 1h.11 (1I l)the1 Jun,d1ct10n.::i 

t OJl.ll\lON-L \ \\ RI!' \RI\ RIC.,H Is 

<.. 01nn1on-l.1\\ rights to u~1: ,,.itcr turn on t\\o h.t:-.ll' l,h. ll1f~. th .. n.iture 
t)f the \\.tter ,ourcc- .,nd the n.11ure lll the use. \t 1.l1111n1un l.1\\ ,,.1tcr ~our1..1..::, 
,11c d11;1tlL·J into ftiur d1llL'rent I) pc,: di!lu,1..'J surl 1cc \\,11l·r. ,urf.1ce \\ tcr­
cuur::,1..s. undl'rground \\at1:1cour,c.., • .inJ pen:ol.tting ground ,,.itcr. Otht1 than 
, .igut: pro--.cri1 liPns of ".isle.:, thl· n:1tu1c of the u,L' 1, .1 l.1ct11r in <.I ll'rnunirH! 
,,.ikr right... 011!) in 1..unnection \\ith w.11cr nHning in .i ,,..11c11.ln1r:--.e. ,e, 
under the.· r1p.1n.tn ")SlL'lll u1t· d.t ... ..,t:d under unc tlf l\\.t) !!,l'n1:r,d ht•,1dings rt,lt• 

u 1 .ii u--.c-. .ind :11 lilki.11 ti,cs. 

l>it11H1'cl \11rfac II att't 

l) 1tl u::,td ~\II f \1.C \\ .itcr i, !ht: It rill lllil'U t,) Ul':-,1. nbc \\ ,Iler (.)0 th grou11d. 
lt::.u.tlly .1, a rL,ull of p1ccipit.1tit111. ,,hich i" spn:,1J .tt r.1nd<.)fll ,tnd nt1t )Ct 
hi.:ing ln"l hy pcrLl•l.1tion into the ,oil. h, t'\ 1por.1ti<.Hl, orb) n1n11tf into a :--ur-

~. S..:c Ulh , \c /II( ( irrull ,111,/ l'r< , , J II at r N, •l,r, L •11/al( 11 1 ·1 th l 
\t 111·1, -11 Jo\\, I , Rt,. 2.17 ( l'hh l 

o. ::-, ..: l Iii , .\um,• l/rcrn,1111 <' J IJ' ••/ JI 111,, 1 •, u I n E1 r, ,-1 , r P 

W 1'1111, fll \/Hh I ID It)\\ 1 \\ \ 11 H RI •lJIH l 11 q 
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f.ice \\.111.'rcour L'. It 0 ener,tlly .1ppe,1rs that the lando,\ner has the absolute 
nght to u-.,c the J11fu t:d 1.1ce \\atcr on his land b} allo,\·in!:, it to be absorbed 
into tile <ioil or ho \t:\er 1..,e he choo-.,cs. so long c1s he doesn't \\,Isle 1t. Ex-
.ictl) \\ hat LOn'-t tut te in this context i:- unclear. Historic.Lily. the m.1Jor 
problcn1 conccrn1n cd surt.1ce ,,.Hers has not beL·n its use, but getting 
rid of 1:. I iii •at1t n n1c t often invohes que..,tions concerning the right of one 
1nJ1,1dual tu di..,c r c 1ffu-.ed surf.ice \\,1ter, onto the I.ind of his neighbor 
.inJ the n •ht of tht: n bor to protect hin1..,elf fron1 that d1sch.1rgc. 

\urf 11 e H ar1, ro111Jt 

( 0111rnon-l..1\, np.111<1n u..,c rights att,tch to natur.il \\\ltercourses. A n.1t­
ur,1I \\ 1terLoursl' h ,., bel.'n Je,cribcd as a nJtur,11 line of tlo,,.1!.!c '' It 1s usu.illy 
thou •11t of .1, h,n 1ng .t channel dnd b.ink..,; hn\\C\ er. .tll that is actu:dly required 
1s th.it th1.: • \v,1tcr uniforrnh tlo,,.,s in <1 ccrt,1111 line" ithin reasonable Iirni ,. · 
In I c c 1n \\h1ch \\,1h:r n10,ed "ithin ., \\ell-dellncJ channd. then -.,pre.id out 
o\cr r., sl nd. an,! .i ·a,n rl.'turncd lo ii... n,11 ru\\ conttnc-,. the lov,:i court 
~unun, 1n t: 1 IIL'f ~L '>'>.ichu---:th Jc.:ci-,1on cnunci. tc.;d thl'> definition· "If the 
\\n,llc l f thl Ill' 101 h .. 1d <;unk into the.:· def-:ndant'-.; ,oil, .ind no \\,tler ren1,1incd 
to p.1 , to the pl,11nt1ff\ l:inJ C\Cept under the surface. it ,,ould h,l\e cc.,-.,ed 
to he 1 \ ttercour,c .. " \ natur,d \\,ltL'.rcour,c \\ ill ret,1in ii... n,1tural ch.ir-

r r p 1 ;\,~\\ Ii l\<.:11 \\ .11 r ( 0. 'lh (' 1111 ~4-, 6(), Ol, 8(1 \ti .:;3-;_ 
XS ) ' \\,tJ \ In rror.11ed 1,n,n ot ~Ille< <..·nlt'r, 244 lcm,1 11-, :-1~ ~ \\ 2d ,19 

9 II 111, \m1th. 211' I \\1 , .. p ,,<;, 2X :--: \\ 2d 211 21::, 19 (19 ➔-,: l<..nr1od1: 
In \ \ 1111 1 " , ~ur to 30, \lt1.h ISl'.- 192, h ;:-._ \\ 2d .i-Y. 481 t 19-L~ ): Jad, , 
I • 1 d1.:n 1, I :-.d, ':109 , 19. 1., ~ \\ 2d 3~-. l9 I ( I 449 J 

I< I ,,mg 1<111 , \lcDonJld 21 Io,\,I 160. 16- I 18h6J. Sec gc11eralh. D,,hLlll, 
I \ ,r IJ at r ,11, U1p<1ri "' R, ,/,H. I •al />,,unnci 111 ( ,111f/1u, l '>06 \\ r, I . 
R1 \ "8 f1 h1.:r II e,tern !: xpcn,11cc and l.1Ht,n1 1f1f"' prwt,, n f'rupr 111/r, ·r 111 I \\\ 
lH \\ I I H \ l I C \ I ION, 9 5 I 0-:t f 14 'i SJ. 

9 'd, 1 11 , k.irkp 11 ''-" 24, lo\\ 1 9-1, /J 1 ~ \\ ~d :?.2X ( I 9'i4). Hunt v ~mn!J 
21 l, ,, 1 '>41 2~ \\ ~d ~ll (194"'); I l\lng~ton v :\l<..Don.dd. 111pra note 8, Sn\Jcr \' 
Pl 1 \ L P P,,,\Lr .ind Ir 1 11011 1)1~1. 1 ➔ 4 N,;b 108 11 :--: \\ 2d I ( o , )444) 
11 thr e h 1, ..ippro cl1c: t 1 the problem ,,1 dr,11n111g r11:hts 111~\C .11c l,.no11 n 

ii I I' ,1 e the < omm n l nenn Rule .ind the Rc.i ,1nah'c l ~c Ru ,; SL 
aer lh, \ r Sur a It , r r flrm11a '< lt1 I a 5IJ lt1\, , I . R 1 , s I~ ( I 9h5) 

B llv11lc \ l',rter. 2"6 low..i 1119. 110 .\\'2d 426 (196➔ 1, Durt, Pulfdt, 
I lo\\.l 14,161 ~ \\ 201 ( 1917): Hull,. H:.trl,.i:1. 130 Io,,a J90. 106 :-.; \\ 629 l 1<>06). 

I Pur t, Puffdt < ,pra note J(), at 1,. 16< N.\\ n1 ::oz. If ,urf ce \\,11<:r unif,1rn1-
I l , \\;r 1 11.:n uiur.: ha11ng re on. bli: hrn11 .,, 111 1t5 width, l111..: of no,,, and 

1 ut l lt dt hare, 11 1 .i \\.lter,our;c Hull, Harl-.,r. upra note IIJ. ~, 193, 101, N \\ 
t 61 C nlr ,n to the older h1,..,, ~ J .1rah1m. \\Al[R'> ,-..:r, \\AllR R1a1ns ➔ "6 

9 e, no unifc mll den} Ii rl;qurr anent r•f delmlle d1. nn I nd h nl 
n trtule " ten.: ur "-t u !er , D 1,hncr, '.!.:i:: {0\1 1 1340. 11..18, 49 N \\' 2d 
864 t•JSJ). Huot, Snllh, 23:- h,,1 ,1,. ,-_,g_ ::s 1':\\ 2d ::11. 220 1194-): 

111,J.J'ber "'I 1011 ,PS, ,p~ .;'.•0 N\\ S~I (IC,JQ} Hu:~, Don 
11 1:4 \toot 41 "''OP 2d 7- ( 19 0). , BA\lOR I. R1, 4-3 ( 1951) 

12 llinklr: , , r.. 88 lo\\ c1 iS, '4, 5,; 1':.\\ --.. -q { 18Q.} l 
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.1cter for purpO':>C'> of np.1nan tH, e\ en thou!_!h dc1.: rened or stra 1ghte neJ b~ 
man.13 

\1..·1..e,s to strcan1 \\ .iter n1,1y have been the qng.lc 1110,t irnportant l.11.:tor 1n 
dch:rrnining the use rights of the np::iri.1n o,,r11::r Indeed. b) det1n1llun, a land­
O\\0er had to have acct:,, to the \\ater in orJe1 to he 1..on,1dercd ripanJn .ind 
thus to have .1ny right:.,, to the ,,ater al ,tlJ. ' Under the np.uian doccnne. \\ ..iter 
rights <1rc ,pec1al propert) righh ,1ccorJed to pl'r,on, l1\\ 11111~ l.1nd. conta1n1ng 
or bordering .1 n.llur,11 ,, ,1tercour,e. to n1,1ke u,c uf tht: '•' ,lier th1.: fl.'Jn. 'fhc,e 
ri!!.hh arc not con1n1on to the c1tizcnn at l.ir!:!e, but 1..'i.ht .1 • n l!h:1Je111 of u,,n-
~ . ~ 

c1ship of land contiguous to the str1.:::in1. 1 Such righi-. c:-.tcnd on) to the ,rnall-
cst tr:ict of Lind bordering the stfl.!Jlll lf ., riparian 0\\ n1..r sub!)eytll:ntJ, ,1cquirc~ 
.1dd1tional I.ind Cl1nt1guous tu his hr'.:>t tr.1ct but not .ibutt1n the ,tr1..·.11n. up.1ri.in 
rights ,, ill not attach to the nc,, land. ' S1n11larl). \\ :::iter 1 rorn th1.. \\. tcr..:our,t 

1, Log".lon \ \nd..:rMIO, 239 ll1\\,l .,~~ •• ~o ~ \\ .2li b 1~ ... s 
157 )O\\il 7-l5. l-l2 I"<\\. -l27 (191~). ~t!e nl,,l \.rnn..:st, l- l'nHn' 
44 .\\'. 906. 9lP ( Jb90). 

I J , 1 , Uo c 
9 I , h 

14 Lauer. 1 ht Rqwr11111 H.1r:ht t1J Pr<>rc r1,, tn \\ , 1 LR K1 s LR Is ~,n 1111 L , 
131, IS2~3 lllJ'ibl hcrunaltc.:1 .:ItuJ 1~ l.iuc.: 111 \\AIIR Rt,l RLL'i ...,,L'., 

,\ lunnmgholT, \\1,con,10 Conse1v.1twn <..rnnm'n., 2~~ \\1', 252, 2'i9, •:S :-... \\ 2d -12. 
715 l 19-l9) ,,here the ..:ou,t -.t..1lcJ. " I h..: np.1n,1n\ l'\O:hi-1,, nght tc u ,. tic.: ,,Jkr 

an,e, directly from the fact that nonnpanan, hu, e n,, .1,,e , 1,1 th trc,un \\ 1tho1.1t 
trc,p,l" ,,n npa11Jo l.1nd," "R1pa11an" h tr,,m thc I ,1111 • nr •. nu.' pct!JIOIO l , 

bdong1ng t,, the b.ml.. ,,t a 11,e1 \l,11'ilc Dr} I), ,I..\ ( l' , \I, l'I c 14, \ 9o. 
So. 2ll5 l I 90h). 

Al 11p.1nan u,10..:r h ,1ne ,,hll\l' l.md nbut, upon .. r11er Ith, 11J ,bll 
upon .t l,11,;e, h..: t\ d.:cmi:d to be ,1 ltltoral O\\ ner. I hi: J1stmc11,,n 1s ,, holl) 1m111.1tc n. I for 
!he pu1p,,-...: ,,t th,, ..:.1,c.:. l h..: ..:.,,..: l.1,1 1s th.: ,am,· ,, hd ct th<. O\\ ne1 t 1p l, 1r ,. n 
or htll>r,11, .mJ ~u,h ,-.1,c l.111 h.1, t,..:cn Jt·i..:lc,rcd l.11gd; m nro.1r1,1n ,..,,c; It m, r, 
.:,in, en1ent tn the J1,, u"wn. 1hc1 i:f,1rc, lo 1gn0r..: th,· di-1111.:u,,n and h• tre l h th 
<..I I c.:, ol , 1,..:, .i, thotl'h th..:) \\Cle; np.n1.rn l',,I.. , 01 ,n l n t l 2 ti 

I 011 .i 5 I 9. 'i 3 l, :'.4 'i N. \\ U I. I , 7 f 19' 1 I. 
I 'i ~pcal..ing of ., nonn,1, 1gabk ,trc.m1. the h"' a ,ourt h,1, ,::i1J "l he l.11, r,1,;ob 

n1.rcs .L ,,.1ter-c,1ur,c a, ,1 subJcd of propc:,t) .• nJ gu.ud, the I ight- ,JI P\\ Ile I, re 
~1th the ,.unc: ,arc th,ll ll ..:,11.:nd, 111 311 01h..:r tl1111g, th 11 .ire th, uhJ,,l , I , ,, 11 
O\\ne1,h1p f hc right ,,l11ch ,,n o\1t1e1 ,if 1,md, h.,, tl1 .1 ,1.11<:1-,our,~ tl n 111g, ,, 
1, 111 the n.1tu1 c ,11 ,1 t rcd11,IJ nghl. . · \Ill ,,, J , ll1 h . .;4 l,1\\ ,1 \ 1t,, 14' " 
\c,; .1h,, I )'C1..H111cll, /011 a., \ t II II at, r ,\1<11111, - The C,m,1111111,,11,il,t) , / Re 1, , 1g 
l tHt111g l "·' ,,J 11',lfer, .p 1l1\\A I Rt\. 549, ~81 (l'lh.;l lhercin.1l1,·1 ,11..:d ,1, () on 
ndl, /,,11 ,1 ~ ,\', 11· II <1l1 r \1111111, I I hl' ,t.tll' h.1 ,cr1.11n 11ghts rn,11.k nl ,., n , 1 b, • nd 
m1.•.i11Ji:r,·d ,11c Ill'> and l.il,c\ ( 1'.1nd , \11 k1, 1511 ln,,.1 t,Q•J •>'i ~ \\ ' 
( I 959): I h1lmc~ v. llaincs, 213 hi\\ ,1 t, l-1, I N \\ ~d ., -lt, I I Q42 J; ',h,,rtt'II , !),·, \10111, 
I kc ( ,>, 18h lu\\,1 46(), 1~: :-.. \\ (, 19 t Ill Ill,. l\.,•~c~, l 11ll111,, ll.; h>1 :i 'hh. 61 :-.... \\ 
'.:'i(l (ll>'>.JJ, St..:,1mbo,1t "(,!,,be", 1-..urll. -l Ill,,,, .j"\l tl8~•ll. ',ct! .Jl,,1 I }.11nh1m. 
\ \ \Tl RS \~1' \\'\II R KH,lll' pt.:: .it 1110 ::~ .. ( llll).j l, I ucr, ,11pra fl(\({' 14, at ::11 ,--1 . 

16. D,1,1~. II ,11,r !~11:hr., 111 /,,11·,1. 41 lo\\, I . R1, 21h. ::in I l'ht,J. Z1, k1. II .1, 
U,c C 11,hr C, 111111,•11 I ,111 [) ,, 1 rt1>/'1 111 \ \ \T! R RI""' Rt I'- \~Jl I Ill l \\~ , -l4 ,1.-,:,. 

l IQ'il{1. R1pa11:1n rtl'hh Jo att.tch ho,,.:v.:r, 11, l.111d built up b\ 11,1111r.il 1ccrct1Cln Sec. 
R.ind., \I Ilkr. 2'i0 h>\\,1 tiCl()_ 9'i l-..J \ \ 2d 91(, t I'Vill >; Henncll , )'...,111,~11.tl ~t Heh i\lfi! 
( o., IO~ ltn~.1 207, "2 N \\ 'iU7 { 189"'), C,,(,b. ,, l 11) of Burl1ng1un. ~ll I,\\ l •l4 ( I "'tl 

161 

■ 



... 

c.innot be used on non11 1arian land or on land outside the watershed. 11 Al­
though some courts ha1 ignored this strict rule and allowed wate r use on 
nonriparian land, n1ost JJrisdictions have held close to the spirit, if not the 
letter, of the rule 

The right of a riparian O\.\rner to prohibit the use of the \Vatercourse by 
his nonriparian neighbors is obviously important. H o\vever, that right in no 
,vay niakes the \,\::1ter in 1 'le watercourse his property. H is access to the ,vater­
course gi\.e~ him only right to use it, and that right is limited considerably 
by the similar rights of other riparian owners. The classic statement of the 
n:iture of a riparian right is that "the O\vner of the land through which a stream 
of ,vater runs has a right to have it flow over his land in the natural channel, 
undiminished in quantity, and unimpaired in quality, except insofar as diminu­
tion or contan1ination is inseparable from a reasonable use of such water. " 18 

The extent of a particular riparian's interest in ,vater depends on the legal pro­
tection given his fello\v riparians. Thus, a great deal of the riparian law con­
cerns the development of specific rules that assure equal rights in a ,vater­
course to all riparians thereon. 

The issues litigated in earlier riparian cases usually involved noncon­
sumptive U'>es of water such as the construction of a dam and the resulting 
temporary interruption in the downstream flow or the raised ,vater level up­
stream from the impoundment. A temporary interference without diminish­
ment of the flo\.\' of a stream for a legitimate purpose is usually within the 
rights of the riparian owner. For example, if a riparian user temporarily blocked 
the tlo,, of a stream to form a reservoir to provide water power, the fact that 
it deprived a downstream mill owner of the flow for a few days was held not 
to constitute an unreasonable influence.10 However, it has been held that where 
a ripanan user places his impoundrnent only a short distance downstream from 
another dam. thereby seriously impairing the effectiveness of the upper darn, 
the IO\\er dam is an unreasonable impediment of stream flow. 20 

The situations described above involve nonconsumptive uses of water, 
the quantity of the water in the watercourse was not impaired. Where the 
quantity of water is diminished, the problems become more acute since the 
\\ .iter is not available to downstream users for any purpose. T n dealing ,vith 
these problems, the courts have distinguished bet,veen natural uses and arti­
ficial uses. Natural uses have also been called ordinary or domestic uses and 

17. Storey, A Study of the Riparian and Prior AppropnaJion Doctrines of ~Vater 
Law, Institute of Law & Government, University of Georgia, 16-17 (Oct. 1955); Ziegler, 
id. at 59-61. 

18. Gehlen Bros. v. Knorr, 101 Iowa 700, 704, 70 N.W. 757,758 (1897). 
19. /J. at 710, 70 N.W. at 760. 
20. Harp v. Iowa F alls Elec. Co., 196 Iowa 317, 191 N.W. 520 (1923); Watt v. 

Robbms. 160 Iowa 587, 142 N.W. 387 (1913). 
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1ncludc the u,;c of \\.tier for don1cstic purpo::,es such as dnnk1ng, \\Jshin . and 
suppl)tng .in ordtnJry nu111bcr llf horses and sto--k \\Ith \\o.1ter. \II other u-.e, 
ol ,,Jl\:r ,,.h11.:h itrc not rl.!cogn1L1:d .i:-:. natural arc l,1belcd ,ntilH.:1,11 or extraord1-
n tr\ USL' .• 

\ np 1n:1n 1.:,1n l, kc from ,l ,trearn .ind LOnsume II thl.'. \\Jtcr he need~ f r 
h1::, ord1n, r) or n.11ural use5 c,cn to the exclu,1on t I otht..:r npanJn r he 
lO\\.t court h ",1.11ed. 

~ 1 h 1pJn n 1\\n1:r hJ, ,\ right 10 u c the v.Jtcr of , 1 , .. .., tr n1 t r r tn 
,llurul u < • .inJ the I ctlcr l,1,, L>c::m 10 c ti J! It.. m \ i. .. the v. le t r 

hr, n lt.rJI nJ L rd111 H) ,, in , re rdl.. f ti 
the trc. m, th JI 1 ,1 ,, " undcr~tJnd th r <. n r r 11 

n<1tur. ,,,int . 1f n .. c ,. r} tJ,e .lll of th~ ,, 1tcr ia a urf,hc 
ot e,cr) , thcr u .. 1 1 n pr,ctor, lCrt,11nl; o 1111 t 1hr ot 
v. 11 r for ntll1t..1 d purpO\c If tht e I nl l \ Jl r BL 

the n tu a \ nl of the ">t:, 1: ral np,1n n ,,,, 111: r , non<.: l d 
,trcarn tor ,lilt 10,d purp, e, 1 

n l net r n 
pr t.:IL r rn f r h1 

t 1.: ,m t t o.: C'h I ..t I n 
pr pnct r u 10 the 

t m1: re th..1n 1pp 
thc v. kr tr m the 

\II a1 ttfil.:1al u,L''i ,ire LOn1pkt1,:I) ,ubordtn.ite IL) the n 1tt r. l ll"L'S uf ther 
npao,1n t)\\ ncr::,.· \\ hilc 110 .iruhc1.d u-.c t..Jll bt: ru.idc llf the \\.,11cr 1I tl \\tll 

<kprt\c .1nc.'tbcr np,1n,1n ul ne dcd \\,llL't fo1 his nJtur..11 u,v,, b1.:t\\1.:,'n l\\O 

J1flc1cnt ar lll!--ial thCS, the right t 1I c.1Lh i-; bJscJ on 1h 1c.1,onJbknc-;, 
"\\ h,1t i::, or cunstttule ... su--h 1ca,on,1blc u..,e rnust b .. dch.·rn11ncd 1n , It:\\ if the 
-,1Li.: and c.ip .. n.ll) ol the stri.:.11n. lhL' \\,lnh ol .ill t)lht:r propriL·tor,. th f.1 I of 
the ,,.111:r. the ch,1rnctcr L1f the sL1tl. Lht: nun1bcr l f prt)pn1.:lor, to be suppli .. J, 
and ,1II 11thcr CtrL:u111~t.11h.L's.'· \1 tihcial u,c, 1111.:luJ,· arng.11ton. con,unif t1, I? 

1ndus1r1,tl us1.:, .ind n1un1c1p.t! \\,1tcr s)::,lcn1-... 
Sonic uses .ire, b: their 11.1tu1c, 111orc n:.1,t)n.1bk· th .. 111 L1 thcr-. 111 tl.'.1ni-- t I 

their 1:ITect on ,1n:J111 llo,, \\ hcLlk1 ,1 g1,c11 u,1: i:-, 1C,hun.1bk n1,) JL'J .. nd 
ur un its tkgrcl.'. ut 1.:1.111sun1pll\t:111.!"::- \\ bile .i i1,1r11.11l) L:Llllsun1pti\c u1Ju::.tn I 

21. \\1111s \. Cit; of Perr), 92 l u\1,1 2•11. 301, NIN\\. 2. 729 1~94), L,Luld, 
\\'\11 R-. ~O l l!l'>I ). \\,d, \\ ,11 R Rll,llls 1s 1111 \\1,1rRs s, u1, ~741) tJJ td (Qll) 

22 Gd1l~n H,u, ,. Kn,,,r, Ill! h"', 7UU. 70-1. 70 j'-.; \\. 7:,7, 7,s ( 1~97); \\1lh~ \ 
( ti} (ll l't:11\, \11pr,1 lh)ll' 21, ,ll Jin, (,() N \\ ,11 724, h \ \l\tLRll \'s l A\\ 01 

l'R•>PI Rn • '.!!i.~7 (C,1,ncr ed. 1954 ). 
'.!3 \\ill!\\. ( 11; ol Pcrr), .,,,,,,a Ol.ll<.' '.!I. di 30103, bU "'''· ,It 729, Spcn,, \ 

/'.Id) >n u h, ' hm ,1 4hfl, -162, 42 i'- \\. 3 I I I ::-~9 I, ; I ill n, kt ,L l'Rl,rt K 1 \ 

()d1:J.J1HlC llH4). 
2-l \\1ll1 1 < 1ty l>1 l'crn, :.11/lfll nok 21, .,t 302 lH, t,(l N.\\ . . ,t 729 

,1 ,II ,O ,, hlJ ;-,, \\ ,1 _'I ~,l' ,ii,,, { ,d,kn B1 , kn,1rr 101 l,111a 

70 N \\ 'i7 l 1897); (,oulJ. \\ All RS §20t, t lti91). 
~(, \\ 1lh, ,. City ol l'.crr}, ,111,,u nutc 21. .it ~01, hll "-. \\ at 724, Cnblx-t, PRJNCt• 

l'l!o.; t)I i'l<tll'IHl\ 111 12 t 1902): Rl!'>l\H\11"-l, Jt1Rl!'> l'-'2 ((419), 

"27. \\1lh, \. ( 1tv ,11 Pt.'rr\. 11111r11 nl1te .!J, ,11 301, hO N,\\ .11 72ll. 'lhc h)\\ 1 CPUI~ 
has aho ,t,ucJ, "Uut in dt: tc1mtn1ng v.hcthcr a u,c 1~ n:,l,l)n,1blc \\O: mu,t ll111,1d,r \1h.11 

the U\C ,, tor: 1b l'Xll'nt. Ju,.1111111, Ol'lc,,11), anJ 1h apphc,111011: the n,1lurl." anJ ,11c ol 
th.: st1t.'.1m, ,1nJ thL' ,c, i:r.il u,~-. 11, \I h1,h 11 " put: 1hc ,:'\tent l,t thl' lllJLJr\ ll> th 0nc 
p1 opnetur, unJ of thl' bcnchl Ill the other; ,,nJ all other tacts whi1:h m,l) l:>c,1r up11n the 
rc1,l111abktH:,s ol th~ u~c." <.,,hlcn Bil"." 1-..nlirr. JUI h11\,1 -oo, 71!~. ·u N \\. "'~7. 
7'i~ ~'I t IX'>7 I . 
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use or a similar municip use may be reasonable during a \vater shortage, to­
tally consumptive irrigati n probably \VOuld not be. 2

' No truly reliable criteria 
can be formulated for C\ luating the reasonableness of a use, ho\vever, because 
thi" t'> a fact question ,.,.h i:h m,l} ultimately require detern1ination by a jury in 
each case presented. 

Underground fVat , rcaur es 

Rules similar to the ri parian doctrine apply to underground \vatercourses. 
There must, therefore, he a natur,11 \Vatercourse and access to 1t. just as with 
surL1ce \\ 1tercourses. 0 The underground stre,1m must flO\\' ,vithin a reasonably 
Jelincd ch;innel \Vhich is capable of being traced. Where such a channel is 
shown. the O\\ ners of the land above the stream have riparian rights 1n it. 1 

The only significant difference bet\veen the rights to an underground ""'ater­
coursc and to a surface \\'atcrcourse is due to the difference in accessibility. 
An o,, ner riparian to a surface \Vatercourse may divert the entire stream so 
long as he returns the ,vater in sub,;t.inti..tlly the same amount and quality be­
fore the stn:an1 leaves his property. but the O\\ ner riparian to an underground 
\\ .1tercoursc hds no means of returning the ,vat1.-r. Underground riparian rights 
do not :lfise, ho,,ever. until it is proved that the ,,ater is !lowing in an ascer­
tainable channel. Until that time, the underground ,vater is presun1cd to be 
pcrcol 1ting ,, ,lter. • 

{ 111dcr~ro1111d Percolating ~Var er 

Except for the problen1 of drainage, ,., percolating \.\ ~Her and the common­
l,l\v tre,1tn1cnt of it are ,ery si1n1Jar to diffused surface \Vatcr and the common­
law rules applicable to it. fhe Io,va cou1 t has recognized the right of a land­
o,\ ner to dra,v out all of the percolating \VJter that he can put to a beneficial 
use He cannot \'waste the water, but,, hat constitutes wa..,te is ag~in unclear. · 
This results 10 a greater freedon1 in the use of pcrcolJting \\,lter than is present 
in the u-.e of ,vater from a surface or underground w·atercourse . 

:28. Sec Farnham. \\' \ T[Rs Al'-O \V., TfR R1GH rs ~467 at I 'i82 ( 1904). 
2 > C,oukl. \\', 11 Rs 208 I 1891), l1cglcr, .\upra nutc 1-L at 6-1 
l.O c;;ee l auer . . ,urra note 1-1. 
31. \\ 1ll1s v. Ctt, of Perry. 92 lov.a :297. 60 1'\J \\'. 72~ ( 189-1 J; Burrough, v ::C...it~r­

lec. 67 l n\\.l 396, 2, N\\'. 808 (1885). t;ee aho 6-A .\~IERICAN L\\v OF PROPERTY 
1:28 5-; (Ca~ner ed. !9'i4 ). 

32. Barclayv.Abraham.121 Iowa619.96"-J\\. 1080 (1901). 
33. For a mnrc ~pectfic analv,h of the problem, rel,1ting to Jr,11nace, ~cc Dobbin-., 

\11rf11< e JI atcr />r,1111a, 16 :---01R1 D,,11 L ~\\ '-ll{ I 1961 J ~, le. 'l lo\\, L R1 v. 
818 11965). 

3~. See DeBols "· Doak, 188 Jov.:t 597. 1"'6 N \\ . 631 (1920): Barclay"· Abraham , 
121 h, ., t-.19. 'JG;',\\. 10!:iU I 1911'1. Ht>u..:.1n, \11 \~ ulsc.:e S. ",t f' u) R ,, I .:i 

'i~8 (IR7Z) Ru, cf Huber\, ~lcrkc.:I. II"' \\1, )'i'i. 9-4 N \V. 3'i-l 11903). 
3'i O'Connell. I<'""°' ,\', 11 H ,H<!r <i1c1111tt. ~68-69 There 1, n1, d1,1rnct10n here be­

l\\c,:n natural [lnd :'lrt1ficial u,e, .,~ i, pre,c.:nt concerning the u,e ot \\ater from .1 1.1,al<!r­
cour,c See 6 \ \,11cR1<,._ l \\\ oic PROP£ RTY 2X.66 ( C,1,ncr e<l I 9'i-l J. 



Allocation of water rights under riparian pr.'lciples frequently has been 
criticized as being inequitable, ir ration,.d, and inefficient. Inequitable bec.,1use 
the right to use is restricted to persons O\vning land contiguous to the \, ,Her 
supply to the exclusion of other deserving users. 11 l rrational bec .. use the dif­
fe rent rules that gove rn uses from different \Vater sou rcl."s are scientifically un­
supportable. •· Inefficient because the uncertaint), inherent in an) s:,-;tem \\here 
each user's right is dependent on every other user's u<;e. ret.1rds the lo ng term 
investn1ents necessary to obtain ma.\.in1um benefit fron1 ,l\, a ilable \\ ater. 
T herefore. it is little wonder that the dry yea rs in the early l 950's stirred 
many states oper:iting under the riparian system to begin casting about for d 

n1ore desirable method of all ocating ½atcr. ' 

BACKGROU~D OF THC STATUTE 

lo\va's present wate r la,\ is the product of an evolution,1ry dcvelop,nent 
involving the \\'Ork and study of a series of legislative con1n1ittees and the 
capable assistance of the \va tcr agencies of various level<; of go, emn1cnt. l n 
l 9 4 7 , the Iowa legislature appointed the Interim Flood Control Committee. 
O ne of the stated purposes of this Comn1i ttee \VJS to study lO\\a\ need for 
la\vs on the control and use of \\ater. and to subn1it drafts of an\ recomn1endcd , 

legislation pe rtaining to this a rea. 10 A pr ima ry aspect of the report submitted 
by this Comm ittee \Vas a recommendation that a Sta te \\'ater Control and Re­
sources Council be established, T he Con1mittee furthe r recon1n1ended th.it a 
function of the ne,v Council be to stu dy the problem of the preservation of 
ground wate r in the sta te. and to correlate the action of the federal. st.He. and 
local governments in all activities re lating to flood control and \\ater supplie-.;.•1 

I n 1949 the Iowa legisla ture establ ished the Jo,, a Natur,tl Resources 
Council and assigned to it duties in accord \vith the recon1mend,1tion, of the 
l nterim Flood Co ntrol Commi ttee.•~ In addition. the Council \\ as !!i\'cn the • 

authority to establish a com prehensive statc-\vide plan for the control of \\".1ter 
and the protection of the \\ ater resources of the c;tate. I n the Jangu:ige of the 
sta tute, the Council's charge is to. "est.iblish and enfo rce an appropriate con1-

36. F i,hcr . . \11pra nolc 8. ,11 ~8-7<l 
37. O'Connell. / r,u·a's /\'ew H ater Stature. 'i69-7 I; Thoma,, H) drologv ~·s IVarer 

A/1,>carinn lfl the Ea~rerr1 I nun! s·rat< ~. in riu I \\\' oF \\ ~Tl·R A11 c,r ,no r,; 164 11958 ). 
38 Fi~her, supra no te 8, at 79-8 1. Lauer, in \\ AT ER Rt SOURCES I 11, I 64 
39 <-.t'"C. c !-'. Report, North C..,1rolina Board of C0n,cn-a11on and \ \elfarc.:. ST TI- ,,o 

r fDIR l \\\IIR l \\\', ~ND (O'<SIDIR\l l(lo-;.., \1r1<1r,c, T lTlRF I[(!',( \II'" 19,61. 
40. To,,., ACT'S, 52d G.A., E ,traord Se\s ch. 4 ( I 94..,). Three senator~. three rcrrc­

,entativc~. and \ix a t-1,ugc member\ appointed b) the Gon:rnor compn,eJ the Com• 
mittee . Until 1963, ,,ater ,,a,; Lhe only natural re,Duru.: n:gulatcd b) the Council. l O\\, 

AC1 s, 60th G .A. ch 84 ( I 963) added oil and g.1:- regulation to the Council\ domain. 
41. lt1wa lntenn1 rlood (\,n1rol (. ornmi11ce, R11•0R1 10 (, ,, R1' 0 R R o nFRJ 0 , 

Btur FOR ~ 1 11;'\(hSIO"- 10 Tl F l-" lf-1)-TfllR[l (,1,tR\l A-.:,l\lBI) IIJ I 194b) . 
42. I OWA ACTS, 53d G .A . ch 203 ( 19-19). 
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prehensive state v,idc pro ram for the control, utilization, and protection of 
the surface and ground-\\", .!r resources of the state."4 3 

The nine members c the Natural Resources Council are appointed by 
the governo r for overl,1p1 1ng six year tern1s. Selection for memberships is 
n1ade fron1 the electors of the state at large solely ,vith regard to their qualifi­
cations and fitness t discharge the duties of office and \vithout regard to their 
political affiliation. 1 T huc; far this procedure for selection has resulted in an 
.idministrative agenc) 1"' 1 ;:tting around a core of persons highly qualified in 
v.:a ter resource development and management. 

The Council 1s required to meet at least four times annually and may 
1neet as many times as are necessary fully to implement the provisions of Iowa's 
\\ater laws_H, In practice, the Council attempts to meet at least once a month 
Jnd a\erages about thirteen meetings per year. The quarterly meetings spe­
cificall) reyuired by statute are held in Des Moines, and the others are held at 
vanous con1venient locations around the state. The Council, at these meetings, 
formulates ,lnd reviews the policies and programs for the administration of the 
laws under its jurisdiction. 

During the years 1952 to 1958 the Natural Resources Council n1ade in­
ventorie'i of lo\va's v,ater resources and problems. By showing, in general 
1erms, the amount of \Vater being used and the amount available, the inven­
tories confirmed the existence of potential water shortages in several areas of 
the state. ~" In 1950, prior to starting the inventories, and again in 1954, the 
Natural Resources Council recommended that consideration be given to chang­
ing lo\va·s water allocation law. 47 Though specific changes were not suggested, 
the Council expressed the fear that the riparian system would hinder the ex­
pansion of beneficial use of water in lo\va. 

A series of dry years during the period from 19-l9 to 1955 brought a 
n1: rked increase in farmers' use of supplemental irrigation in lo\va. Under the 
vagaries of the existing riparian system, this increased irrigation meant that 
cities \\ hose main source of \Yater supply was a river \Vere in possible danger 
ot being cut off if a few upstream irrigators made \Vithdrawals at the wrong 
time.• By l 955 the competition for \vater in certain areas of the state had be-

43 . IO\\'', CODE §455A2 (1962). 
44. lo\',, C o DF !;45 5. \.4 ( 1962). 
45 lo\\ A CODE ~455A 8 ( 1962). The statute uses the quaint phrase ·•a1 the seat 

of government" to designate the quarterly meeting place. 
46. Iowa Natural Resources Council, AN INVENTORY OF \YATER RESOURCES AND 

PROBLE\IS, Bulls. 1-8 (1953-1959). 
47. Iowa 1'.atural Resource~ Council, REPORT FOR THE BIENNTU1'f ENDING JUNE 30. 

1950. 27: Iowa Natural Resources Council, REPORT FOR THE BIENNIUM ENDING JuNL 
30 1954. 10. 

48 Irrigation in Iowa increased from 76 irrieators irrigating 7,500 acres in I 949 
to 250 irrigators irrigating over 25,000 acres by 1955. Predictions were for further marked 
mcreascs. These predictions have to some extent been fulfilled even 10 the absence of 
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1...on1c ,o potentiall) ,c, 1ous th.ll the legi l.11urc s " fit to 1...rc ti. 1n I \\. Stud) 
( t,111n1itteL· on \\ .iter R 11!hts anJ J)r.unagc la".., • 1 he pnrn 1n purpc ,e of 
thi-. C,,nir11 1111:c \\a, h1 prLsL'nl .1 Lon1prchcnsi,e ,eport \\hich ,,ould include a 
L·c.1n-.,ideratinn ot 111 \\.tier prnblcn1s l1r p,,tcnti,1I prohlcn1<., c,.i,ttn,! "'l,)juon 
court decisions, anJ .1ny federal L,w.., \\ hich ,, ould pro, 1J-. j-.,•,1,t nee 1n tht 
.HC.t. 

1\I tcr ,e,cr 11 n1ect1ngs and careful ,tud~. till L'Or11n11ltctc dr. ftcd bill 1n 
thL' f,,rrn of ,1n :1n1end111ent tn the I 9-l9 lcl!i,l.1tinn ,, hrch '- L tcJ the Natur, 1 
Rc,ourl'e'> c·ounc-il.' Thi-.. p1op11,ed ,, .ircr right-.. In, \\ 1, ..,ubn1 rt d 1lun ,, 1th 
the ( 01nr11i11cc·, report 1n I 1>51, I \1lhn\ 1ng, .,, 11 did. ,c,cr I ,c.1r<, of cn0u, 
\\,llcr short.1g1...·. the idc I of re •1tl.1t1ng tlk ~t 1tc ,,.tt-.r re oun.:c, n the pubhL 
intcrc-.t sn .ippc.ilcd Ill the ln\\,t le •1,I ,turc th.11 the b1 ,,,1...pt throu 0 h t•oth 
IH,u cs tif the 57th General \,..,crnbh "i1!11,u1 .1 d1 ,1...11 • , ote 

fill -..f\ll Tl 

On rc:1ding do-..d) the lt1\\,1 \\ 1tcr p..:rn1it ,tatutc 1,,,1 d1,t11Kt irnprt",,tons 
.ire Lre,\11...'d. f·1r:-.t. th1.: ,ILt nl'\L'r 111.1kl', de.tr 11 1cti,cl) ,,h.lt <;Ort t)f re•'ul.llor) 
polil') 1t i, th.it "bl·ing lc!.!i,l.1ted. \pp.Hl·ntl). l.'.L'rt.11n t, re, <1f \\ 11-.r u,e, an: 
g,n1ng to hl' rl'l!Uiatcd thn,ul!h the requitL'n1ent Clf .1 pcrrnit. but the natu,-. 1.,1 f 
the right-. (onfl'lll'd inL'idcnt to rcc1...•h ing .1 per1111t .ur ne,t r srelk<l c.,ut I he 
e.irl) di:cl.11,1ti<,n, l1f gcncr.d p,ilrL') L<1nt.1in p.1,,.11'L'' fll)lll \\l11,h 1 ,trllltllrrd 
")'lt111 ol pcr111ih. llfdered on the ba," L'I thl' IL'l.111,e bl11cl1c1.ilnt,..., of the 111 

,tn\ r,11l1dil.ul~ dn ,c.11 ,in,L' 1<1,, In 1•11,, l't:111111, 111 dfc..t . 11th 111 
, f nl.':11 I, ~11.000 , 1. rt\ Sel.' 0 ( ,,nncll. / ,, a·J :-.'< 11 II ,11,, \t 11111, '' I , 

t I I lJ 11 

fo ., dt I ulrd 
d1 ~c11 \Il'n ,,f the ,tl.11111 ,:iu,ld 11 \ l>u1gl.'tH\111 • 11,e ,,t l o\\,1, \\Ill·, f, t ',« 

al~o Br,11\ 11111 •. II ,,r, r Ur 11111 111,111, I I •r 11/tur 111 h,,,,, \\ \Tl R RI s ll R 

4'l Ill\\, \l 1, 'it,th ( , \ H J R 4, 1.h '~ti I (4,'i) I ht· J'It 1 1. ,h 1r 't to th1 
( ,11111111tk1.· \\ :i, .. ,., mal..L· 1 tomprd1rn~11 I.' ,111d\ of dr.1111.1 'I.' pnil>km, ,11 111 '" I 1\\ 
11111k1ground nnd ur t.11.1: 11 ,1.,·r, \\!thin tht l1,1r.krs ,,1 the ',J,,tt', th1. rrc,1.nt nd 'n'' 
ru 11\ C 11<,: of 1rr1g,1tH,n in t.1rrn 1ng ,,pc1.1t1on,, \\ :lier n:hts L'\1,1111 I< 1 I 111 n 111d l.l 
d.:u,1,rn~ :ilf1.d111g \U1,.h m.,11 .. ·r,, .,nd I l'dcr II I \I, Pll'\ 1d1nl.! !(_,r I cd1.·1 1 t I n ... • Ill t ch 
rn,11 r " lit-.< ,,rn1rnt10:c " 1 1.1•111r,,cd ,,1 J\10 ,,11 101,. '"' rcr1 ,~nt t, 
large mcrnh:1, .rnd tin ct.:' ('c'l\l>n, 1\ h,, ,,:r\ o:d 111 an c, 111li, "' , .ip h 11\ th<. l I 111 1 n f 
th, < on,cr\ .it 1,,n ( ,,1111111\,1\lll the :--., 1ur.1l Rr,0111,c, < nt11h ii .ind cite ",1 < 111111 
l , 1m111111c..- S<,1111.' ,,f 1h1.• ('\,mm111t·,,., hndrn '\ .11,· d1 Cll"<d b1 l h 11r111 1, I I •n n 
\'"111, I III J,,,l'' cf r!,, /, 11·,1 JI ,11,, N.1 • r, ,111,/ 11 n111a • I " \ ,,fl 111 I \\ 1 

I{ I 'ii ll IH I " I lj ~ 
'ill In '111d\111l' 1,1'1 ,i'~ \\ 1t cr pr.,t,IL-11 1, tht.:' l, m11111tcc lttl,t r11hl1, nll trn Ille , 

u1ng1<.",si1111.II d1,trll:t .111d 111..:1 \\Ith 1q,1,·wnt.1ll\< ~ l111111 111 ,n, ruhli, 11<1 pra, t , , Ill 
Z,1!11111~ 

51. h•\\,I S111d\ ("\1m111 11tc<, R1 l'Pllt 11, \\ \ll H 1'-P ()H~l'-\11 I"'" l'l'h) 
"2. l11\\, •\< 1s, 'i~th (, \ ch ~~•1 t IQ\71 I lt1.· k •~l.1turl.' \\,1, ,ullt-·1,·nth 11npr,• <t•d 

I, thl u11p<J1 t 111,c ,,t th,• Ill\\ It\\ 1h.11 11 11, de ll , IT , 111 ... 111111kd1, I, I\ u, o I pul•II,. taon 

111 111,l 11c\\,p ,pc1o; 1 lw I 111 11,·111 lilt,, dfcd :\I.I\ I<,. l'l'i7 
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tended use, ma) be inferre O Ho\vever, other sections of the act suggest a 
-.ystem analogous to the 1<;c.. tnce of !i-.hing licenses." The licensee-permittee 
rcce1\'es a permit tn c,Hr c 1 an acti\ity illegal \\ ithout the permit. Some re­
'>trictions Jre placed on h1 onduct of the licensed activity ( daily creel lin1its) 
but there is no notion of co11petition for the right to carry on the regulated ac­
tiv1t::,. No re,il inquiry is n 1de concerning \vhether the applicant is more or 
le"s deserving of his pern1it than other applicants. 

The second in1prc 0
..,, n gathered fron1 the act is that the legislature 

-.tri, ed valiantly to ere.He an allocation scheme uniquely suited to lo\va con­
dition..,, but ended up instead \Vith a piece of ,vhat Roscoe Pound once called 
'·ag!!luun 1tivc leg1slation." Excellent ideas and provisions ,vere excised from 
sever.1I reh~\ ant sources but 1n the process of dr1wing them together into a 
unified regu latory plan. the diversity and inconsistency of the various ingredi­
ents ,,ere never effectively sn1oothed out The act not only lacks internal con­
sistency. but son1e of the provision<; actually seem to contradict others_:;:. As \Viii 
be dc,·cloped later. the agency designated to adm1ni<;ter the statute certainl) 
had it'i ,,ork cut out for it in re<;olving the<;e basic arnbiguitie-; and internal 

~ ~ 

conflicts. 

The statute begin<; by defining the essential terms u<;ed in developn1ent of 

the regulatory frame,vork. As is often true in regulatory statutes. the es'iential 
fe . tures of the regul.ttion arc primarily determined hy reference to the defini­

t ons section of the act. Most of the main charactcnstics of the l o\va act are 
di,cover,1hlc by reading the definitions. The ba<;ic scope of the regulatory cov­

erage 1s indicated by the definition of "non-regulated use."~• The <;tringency of 
the ,t.1ndards applic:-ible to the granting of permits is inferable fron1 the defini­
tion of "henefici,ll use."-~ The concept of protecting strcan1 flo,vs and the pro­

c1?durc for setting such protection are ,trticulated in the definition of "estab­
li,hcd average n1in1n1un1 tlo,v." To its credit. the definition section includes 

only tcrn1, that arc fairly in1portant to giving n1eaning to the subsequent pro­
, 1sion-.;. althou•.?.h a fe\\ nf the lerm<; arc later used in the act in a lin1ited fashion 

~ 

\\ hich render-. their ~pecific definition r,lthcr unnece<.,sary. 

'-3 Sec Io,,, Cnpr 455A.2 ( 1962), and tC\l infra accomp,1nying footnote~ 167- 172. 
5-l Sec In\\, CoDF ~ii-l55A. I and 20 I 1962). and text 111/ra accompao} 10g foot 

n,tc 1-37-. 
'i' C,•mparc In\\ \ CODE' ~ -l55A. l, 18, .20 . .21. and 29 ( 1962). 
56 )1l\\\(Olll:. -l'i5A.l ()962). 
' - II ,d 
'i~ lb,d 
'i() for example. "depleting u~c .. is used onlv in !i-l55A. 12 to cre,1tc a d1~tin..tion 

,,h1ch seems unncce~'>ary E11her a u-.,e ,.., regulated or it 1s ncmrcf:ulatc<l. Oepletmg ~cem, 
to add nothing to this ha'iJC dichotonn Ah0 , ~-l 'i5 A 1 and .~.5 both ,rc:11 out in <lt!tail 
the nature and C\tent of the exemption of murncipal1t1e'i and certain 1n<lu,tn,1I u,er~ 
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Next the statute dccl..1res the 1ntere:-.t of the -;t.1te concerning its v,ater re­
sources. 

\\ .iter occurrinl! Ill an\' ba ... 1n or 1n ,tll, \\ atcn..:our,c. or either natural boJ, 
~ . . . 

of \\,tll.'r ol th.: ,tall', 1, h ... rchy tkclarcJ to he puhltc \\,lier, and public \\CJlth 
of the pl?oplc of the sl.1tc of lo,\ .1 :.inJ suhJcct to u,c 1n . ccordJncc \\ th the 
pro\ i .... iolls of th,.., chapter, anJ the c,)ntrol anJ de\ clopment .in,! u,c of \\ .Her 
!or .tll benetici.il purposes ,hall be in the ,t.itc, \\ h1ch. 111 the c,erc1,e ot 1h 
police pO\\ er,. shall take ,t11.:h me.1,urc.., a, ,hall clfectu.111: full ut1ltz.lt1t"'n .ind 
protcct1on ot the \\ .1tcr fC\t)Urcc.., ot the ,t.1tc ot IO\\ .1. 

1 he policy Jeclar.ition continues b} pronounc1n.; that It is 1n th-.: interi..:,t 
of the people of the ... t.lle to regulate the \\".1ter n.:,t1urce ... ,if the st .. 1tc ,o th,1t 
they ..ire "put to henellc1al use to the fullest extent 1)f \\ hich the! ,ne c.1p..1-
blc .... "• 1 To effectuate this polic} of regulati,,n,. thi..: -;t:.1tute ct1nft·r, on the 
Io,.,,a Natural Resources Council the po,,er and thl' Jut\ to adopt .i st,1te-·,, 1de 
plan for the control of the state's ,, ,Iler re,t1urcl.'s. -\ I r.11nc,, ,1rl,., f .._,r thb pl.in 
is then set ur in the form of .1 ,,.1ter u::-~ perniit ~~ ~ten1 \\ hich rcfulates the 
t..iking of water fro1n any surf.ice or underground , ... )urce ft1r .iny purpo::,c other 
than a nonregulated use.·· 

~ 

J\.onregulatcd uses .ire defined to include the u::,e of \\ .ner for: 
~ 

(I) " ... orJ1n.11) household purposes. u,e of \\.1ter for pllultr). 
li\e::.tocl,., ctnd don1e::,tic anin1ah, .. ."' 
(2) " .. .1n1 benefi.cral use of surface llov. fnJn1 ri,ers bordenng 
the ::,tate of lo\.\a, ... " 

60. lov. ._ Cooi; 455A.2 ( I 962) 
61. Jbicl 
62. (()\\ \ C1>0c ~.i 'i5A 26 ( I 96::!) cont·un, the nub t'f the rcgul.1tion It rr._,, 1dc~ 

'No person \hall tah.e the ,,atcr from any natural ,, aten:our,e, undergrl,und t,;i,m or 
v..itcrcour~e. drain.1gc ditch, or settl10g basm ,,1th1n the st.1re 0f Io,,a tor an~ purpo,e 
01her than a n0n-rcgulated u,c except upon ~ompll .. mce ,,1th ~455 .\ 19 to -.5.5A.3:!, 
mdu,ive, provided that exl\Ling u,e~ may be conunucd during the period of the renJcnc) 
of an ..ipphcauon for a permit." 

1 he ~tatute then provides for the crea11on by the Council of a spc .. 1,11 ,1 .. rr 10 .1d­
m1ni~ter the permit \y,tem T he chic( adm101,tra11,e officer of thi, st.tff 1, to bt.: de ignll!t.:d 
the \\ ..tier C l1mm1ss1oner. 45 SA 9 ( 2). The dut1e, of the \\'ater Commhsi1int·r .11 e gen 
~rall} pre,cribed b, the Council, but he 1s \pcc1fitall:, to ,c,\e "1n ,1 qu l',i Jl11.l1ual 
cap:icit} · a.., the tner of fac t que,110ns rn the proce--10g of applic,1twn, tor r1:rmih. 
I) Ill\ \\ ,1t..r l ,1rnm1~,wnlr, ,Ile .1uthP11 ed , 1, "h.1,c ..ill the Juue,. r ... 1, iht1c,. 
and pO\\er, ot the \\atcr c0n1mi"iooer \\hen acting in h1, ,1c.1J" -1~5 \.9(] 1 t lie\\ :llcr 
C<lmn11ss10ner anJ h 1~ dcpu11es are 10 be qu,ilitJeJ 1n thc:11 pn,1t1on, b) tr ming .1nJ 
c,pcr1encc. All ,ei ve at the pleasure of the Cl)Unul. The \\ ater C0mm1,~1l nc-r tn,c tht• 
crcallon ot that otlic:c ha, be-en Richard Bull,1rd, a protc,,11,nnl engm1:tr Bull id ,1 h 

f,)J mer I\ \cling U,rl, 1\11 c1I 11 ( ,> in~tl. but lit: 1c igni:il lh.H pu,t 1<1 b~ \ lt.:r 
(, mmi""'n r be,.iu,c 11 1,.1.., d.:e 1deJ 11.1( 11-i._ tv.1, fl' lllt1n, ,h,)uld n,,1 It 11J,l. h the 
~ame pcr!>on. ::>cc 1 ellcr Op1nton f1 um Olli,e ol ,\ll'), (,en ot hi,,., h• I , .t I Re•~ 
Counul dutc-d June 17, 19~7. 10 the c,,L,nul', (1tli,c. l hl' t,,o dlfft.:nt lkptll} \\.1tc1 
C11mmh,ion.:r~ 11e· ( lilf1 rd l'ckr~, n, .111 rt rnc\, .,11<.l l 11111' l,1c,cl-e • n e Ill 

11.ith ,,1 the 1..: men ha,e· ,i.:r1i.:,I 1n 1hu1 J'0•111t,11 J,1 .1 numler of }t:IC~ 
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( 3) " .. . use of gr )Und water on islands or former islands s1tuatcd 
in such ri, ers .... .. 
(-+) ". . • cxi ... tin beneficial uses of ,vater ,vi thin the territorial 
boundaries of n1u111cipal corporations on May 16, 1957, except that 
industrial users of vater, having their o,vn ,vater supply, ,vithin the 
territorial bound ies of municipal corporations. shall be regulated 
\\ hen such ''-ater use exceeds three percent n1ore than the highest 
per day benefici, se prior to May 16, 1957 .... " 
( 5) " ... any other beneficial use of water by any person of less than 
five thousand gallons per day ... . " 6 

Additionally. it is provided that the statute ,vill not deprive any person of 
the nght to use diffused ,vaters, or to drain land by use of tile, open ditch or 
surface drainage, or to construct an i1npoundment on his property or across a 
strean1 that originates on said person's property .',4 

The excn1ption of ,vater used for ordinary household and other domestic 
purposes is very similar to the rights of riparian o,vners under that doctrine to 
the use of \I. ater for their domestic purposes. '5 In fact, it is arguably larger in 
two v.ays. The statutOI) exemption is not limited to riparian o,vners but is ap­
plicable to ,tll users. The vitality of this expansion is diminished, ho,\·ever, due 
to the lack of access to the water supply. A second possible expansion sten1s 
from a strict reading of the statute. The word ordinary appears to pertain to 
household purposes only and not to poultry, livestock, and domestic animals. 
Probably a better interpretation policywise is the view of the Attorney Gen­
eral and the Natural Resources Council that the word ordinary does modify 
both household purposes and livestock_r.,i 

Relevant here also is the doctrine of "established average minimum 
tlow,'' to be discussed later,r.7 which establishes a minimum point below v.hich 
regulated consumptive users cannot withdra,v ,vater. This has the effect of 
guaranteeing water to the nonregulated users if any ,vater is available. 

Cst.rs taking \.vater from border rivers are also exempted. This affects 
those users ..ilong the Mississippi and i\1issouri Rivers and those users along 
the lower end,; of the Big Sioux and Des Moines Rivers. One possible reason 
for this exemption is the obvious difficulty in regulation when there is no sim­
it1r action in the neighboring state. The disadvantages of the exemption arc 

61 lO\VA CODE !',455A.l (1962) 
64 . IOW'A CODE ,;455A 27 ( 1962). 
6~. The lo,,a court has uefined dome,tic use a\ "'the u5e for domestic purpo,;e,, 

including hou<;ehold purposes, such as clean,ing. washing. and supplying an ordinary 
number of horses or stock with water. ... " \\.' illis v. City of Perry, 92 Iowa 297, 303. 
60N\\ "'27,728(1894). 

66 See 1960, 10,"A Arr'v GEN. RLP. 217. 
6 ~. ~ee d1,cuss1on infra accompanying footnotes l 85-207. 
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abo reduced due to the relatively lare:e an1ounts of v,ater .1\,1ilable there. . ~ 

The excn1pt1on for tho-,e u~ers on isL1nd" or fonner i..,Jands of the border 
ri\cr, is hn1ited to ~round \\'ater unless the u,;er can abo ,, ithdrd\\ from tht: 

~ 

border ri\ er itself This provision wa,; rut into the <;tatute on the in..,i<;tencc of 
several irrigators on fom1er islands along the ~1ississippi.' 

\Vater uses e\.ist1ng on the effective d1te of the statute inside the corporate 
houndarie" of n1un1cipal.1tie-., ,ire initial!) e,1.?n1pt. . .\s the-.,e u-..es gro,,. the) 
m iy hecon1e subject to re~ulation.' · T hi-.. pro\·i,ion \\ill be di,ct1-.sed n1ore 
full) l.iter with the regulated u<;e-... The st.1tute .1ppe.1f', to refer to the Joe 1100 

of the "ater source .1-; opposed to the location of the 1nJu,trial u..,er if the 1,,0 

arc different Such a choice \\'Ou!d seen1 consistent \\ 1th the intent of th~- --tatute 
to re,,ul.1te the t.1k1ng of w:1ter .1s oppo-..ed to the a<.:tu 11 ll'-e of the ,,.1ter This 
n1ay be .1 bit confusing as a central :irea of inqu10 i-.. lten the intended u"e to 
which the \\'Jtcr will be put. but the final detern1inJt1t1n 1-.; \\ hethcr \\ ater n1ay 
be taken trom a p:1rticul.1r source. 

The last exen1ption from regulation pert.iins to u,er-.. of onl) a n1inin1al 
an1ount of \\,lter. The u-..e of \\,Her in an1ounts nf lc-.,s thdn ti\e tht1usand gallons 
of \\ater rer d,1y j., cxen1pt fror.1 regul.1tion. Thi-.. j.., nL) 1n,1g1c figu1e and could 
proh.1bl:-, be n1uch larger without reducing the effect1\'ene,, of a \\,1t.:r righL'­
la\\.· Fi\e thousand ga ll on.., per day 1s approx in,. tel) the an1c,u nt t1f "ater 
,,·hich ,1 garden hose would discharge ,lt n1oder.1te pre-;~ure if ,1lkH\Cd to Oo,\ 
continunu:-.h for t,\ cnt,-four hours. 

All depleting u-:c.-.; not enun1erated as nonrreul.1ted u-..cs .ire rcgulall:d 
u,L" ·1nd subject to the prohibition .1g.1inq t.1king ,, ater \\ 1thL1ut a pcrn1it 
Depleting l1"e j-., delined -..o brt1,1dl) .1-, to e!Tel.'.ti\eh place .111 con1..ci, ,1blc u,e.., 
t nJer re!.!ulation. • T he -.;t,1tutc ha, given the Council thL .1utl1-1nt) to gr.int 
i•ennit" for the \\'i thdra,\.d. di,er..,ion. or <.,forage of \V,1ter for r>L'ncfi1.:ial u e-.. 
The -.,1,1tute further pro, idc,; an .dnrn1:1t1,e dut) to er.int pcnn1b fL1r prnpo,ed 
di, cr-..ion. qor,1ge. or ,, 1thdr:1,, :-ii.;; if it is found that such prnpo-..ed u-..e-.; \\ ill 
not be detnn1ent,\l to the put,!il.'. interest'- or to the intercsb L'f prope1 t) O\\ ner-.; 
" ith prior or superior rights.;, 

6X fhe~e p:1rt1e'> later had cause to regret their \uccc,, 11 l,t,1:11nm!= . n C'l.1;;tnrt1 ,n 
Since th~· J.lc of the .td ~C\Ll,il l,11ee mdu,tn~~ h.1\c m \C,I mt, th1 • ~ 1 I \ 
lcw,ereJ the \\.tier t.11,lt! to the p0int that n1an) of the irrigation ')'tern, .1rl' 1·1,perall\t' 
Bull.ird. · (\1n11nu1n~ "-ll',h t,,r \\ .1tc1 I .t\~ \ drnrni tr.1t1< n" r.1pc1 l 1c en cd I ]Qlh 
\nnu.il \1ecting, ~l)ll C ,,n er\ 1111,n s.,1,1ct\ l'f \mcn<.a J. '-J.;,,,n, '\l1, \u · •1, 19 

,1t r 7 ( \l1meo l. 
t,Q, hl\\\(!l()I ~45" \.2.;;((l 11962). 
"'I) ~~l· Rull.rrd, \llpra nt,tl <-~ . .it h 

., I . Jo,,, C-0111 -l'" \ 26 (]Qt,_::) • 

.,, ]l\\ ( O[lf .j'i,\I (]<)1)2) 

., ~ [ o\\ .-. (._ u 'I -l', \ Is. Ill I I 1>6~ I 
"'4 Jo\\, C'on1 4,;, \ 20 ( 19r,2) pro\'iJc, th ,11 the C. omm1,~1,,ncr ,1r ( un'-·il shall 

Ill , / fl/Ill' unlc" cdl,.lln \. ·1J1t11,n, l'\I l 
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Beneficial use s Jefi.nel .is the application of water to a useful purpose 
that inures to the benefit of e water user, but does not include the waste or 
pollution of \\ater. P0Hutio1 is not defined. but \vaste is defined as the use 
of w:..itcr in a manner ,o that t is not put to its full beneficial use, transporting 
\\ater so that there i':i 1n excc.-.,sive loss in transit, and permitting or causing the 
pollution of ground \\ ,tter. 

The statute then limits the authority granted by providing that all permits 
authorizing the ,,ithdr.t,,,11 nd use of ,.,ater in a \\atercourse must be subject -
to an e-..t<1bli~hed average rninimum flov.:: Other lin1itations protect naviga-
bility of streams ' and pollution contro1. ·:, 

It should be noted that although the Iowa statute n1akes several references 
to pollut1on .. ,nd pollution control la\VS. this subject is not \Vithin the domain 
of the Natural Resources Council. Since 1965, the Iowa \Vatcr Pollution Con­
trol Con1mission h;is had jurisdiction over ,vater quality regulation.'IO Before 
that date pollution control ""as handled by the State Health Department. -i 
Manv ob-;er,ers. including the drafters of the ~1odel Water Use Act, believe 

. -
th:it problen1-, of \VJter quantity and ,vatcr quality are so closely related as to 
be insepar.iblc. Therefore. the) argue all such problems should be handled by 
a sincle al!enc\ · - - . 

Thi" su~i:?estion \Vas n1ade during the discussions prior to the enactment 
of the recent ,vatcr pollution control act,' but it \\as not favorably received by 
the proponents of the l 965 legislation. Hence. Iov,a water resource manage­
ment has :-.on1ething of a split personality. \vater allocation policy set by the 
Council and \\,Her quality policy set by the Conunis-..ion. This situation seen1s 
l'.0ntrary in n1any respects to the legislative declaration of policy announced in 
cre·1ting the Council: •· ... it 1s hereby declared to be the policy of the state 
to (;Orrelatc and vest the powers of the state in a single agency, the Iowa oat-

7'i Io,, ... Coor '455A.1 < 1962). 
~t,. J/11 I 
77. Jo\\\ CODE 455A.22 ( 1962). 
78 }O\\, CODE ;45 ~A 24 < I 962 l. 
79. lo\v., Cooi:: ;;455A.23 ( 1962). 
811. Jo,,A AC'ls. 6ht G.A. ch. 375 ( 1965 ). 
81 See lo\\\ C'ooE ~~13-i. l8 ,·t 1e4. ( 1962). 
:-;2 '.-.e1,; C.omm1,si1 1ncr, of L niform State law,. f\1 l!H·l W\TfR Us1:. ACT. ~601 ct 

\c </ I 19 ~!-i, fh1.. C l,mment tu ~60 I ,tatc, · fhe waste a,s1mllation capacity of a body of 
\\a,er i, determined greatly by its quantity. The intelligent regulation of waste d1,posal 
nece,,11.:ites a consideration of all U'>es made of the water. The interrelation of ,,aste 
a'>,imilat1on. consumptive u,e. and noncon<,umptive uses, such as wildlife preservation. 
requires that, for the most beneficial use and development of water resources of a state, 
pollutwn control be vested 10 the Comm1ss1on I the l\1odel Act's equi, aleot of the Iowa 
Council 1 admini,tering other water u~e~:· 

83 See Report to Governor Hughes, Governor's Public Health Advisory Commit­
tee. February 2. 1965; 1 ebon, Proposed \Yater Pollution Bill Needs Careful Study, 
Ccd,n R,1p1J, Gazette, I-eb. ~I. 1965, p 12B. col. I 
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ural resources council. \\,ith the duty and authority 10 cstc1hlish and enforce an 
appropn:1te comprehensive state-\\ ide progrJm for the control. utilization. 
and protection of the surface and ground-,,·ater resources of the -,tate."•• 

Son1e me:1sure of coordination is assured bet\\een the :-.tatc's l\\O \\,lier 

regul.,tion agencies by provic;ion, in the ne,, \\ater quality act -;pecif~ing the 
Director of the ,ltural Rc-;ources Council as a n1en1bcr of the Control Con1-
n11ssion55 and requiring the concurrence of the Council in the setting of \\dter 
qu.d,t) :-.t,1nc.Llfd<; \\ here qu,dity 1s interrelated to quantity. In thcor~. thi, 
l,1tter provision \\OUld -:,een1 to rcyuire the con:-ent of the Council to all \\'ater 
yuality standard:-. because of the in1possibility of divorcing qualit) .ind quanut~ 
consider,1t1ons. In practJce. the two agencies h:..i\e been \\Ork1ng \\ell togl..'ther 
and there seen1s no c.1u~e to believe th,lt thi:-- hifurc,1ted .tpproJcb to \\.tier 
problems \\Ill be unduly deleterious to lO\\J\. \\,1Le1 n1L1nager11ent p1o_;ran1. 

A \.\Jtcr use pcm1it i<. required for the fullo,, ing use,. withdr.1,..,,us. or 
diversions. 

( 1) A.ny municipal corpor Jtion or person supplying 3 n1unicip.1I corpoLt­
tion \\ h1ch increase.., ih per da) water use b) one hundred thous.ind g.11lon" or 
three percent, \\h1chcvcr i, greater. abo,e its highe~t per d:..t) henelicia.l use 
prior to the effective date ot the stJtute. 

(2) "£\.cept for a nonregulated U'>e. any person u"ing in e:\ces of five 
thousand gallons ot \\Jter per day, d1\.ertcd, stored. or \\ ithdr.1\\ n fron1 :in.: 
source of supply excl.'pt a n1un1cipal water S)':>tcn1 or any (1thcr source :-pe­
cif1c,1lly cxen1pted ... " 

( 3) "Any per:--on who diverts \\'.tier or ,tn) n1aten:..il fron1 the ~urL1cc di­
rect!\ into JO\ undcr!!round \\'atercourse or ba..,1n Pro, idcd. ho\\ c, er, th:it . . ~ 

,1ny c.ltvLrsion ot \\ :Her or n1atcnal fron1 the surf.ice J.irectl) into .in) under-
ground \\,ttercourse or bd'>in e\.ist1ng upon [the effecti,e d.11e of the st;1tuh_·, 
... "hJll not rc4u1re ,1 pcrn1i1 1f '>.tid d1vers1on doc.., not cre.ite \\ Jstc c.)r pollu-
. " t1on . 

(-+) "lndustn,1J user-, of ,,<tter h,l\1ng their o,,n \\:1ter supply, ,,1th1n tht> 
territorial boundaries of n1unicip,1l corror,1t1on<.. sh.di be re_;ul.1tcd \\ht>n such 
\\.tl1.:r u:--c e.\ceed-, three percent mo1e th.in the highest per da) benefici,ll u:-e 
prior Lo ... " the cfTecti,e d.1te of the st,1tute. 

:\Jun1cip,1I corpor.ttion~ Jre not ,1uton1at1call) regul,1ted und..:r the statute. 
Before nn1nic1pahties become subject to regulation the) n1u:-t 1ncre.1sc their 
per dJ) \\Jter use b) the greater of one hundred thous,1nd gallon:-. or an ,Hnount 
111orc than 3 percent gre,1ter thdo their lughcst Jail~ u~e bl..'fLHe th1..' d,11c ot 
the enactment of the ~ldtute Thus, il the n1:1x.irnun1 ,1n1ount of \\ ,lt~·r u,ed per 

84. lO\\ \ ('001 $455A.'.! ( 1962 ). 
8 5. lll\\\ALTS.6htGA ,;h :,~'i~4(1965). 
80. Jo,,,. AcTs, t'lht G.A ch. J7'i §9(4) (1965). 
87 . lo\',A CooE 455A.25(1), (l) & ( ➔) (191.l2l 
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day prior to May of 1957 "" more than th ree and a third million gallons, an 
increase of even mon: than < 11e hundred thousand gallons is required to cause 
re~ul,ttion. 

~ 

The second group of r 5ulated users includes all water users \vho are 
not included 1n one ot the ot 1er three groups and ,vho are not specifically ex­
empted fron1 regul.1t1on. I) p1cal of this group are irrigators. storage users, in­
dustrial users loc..ited oubide the terntori.u limits of municipal corpor..itions, 
and high\l, ..iy builder::,. Thi by far the largest and n1ost significant of the four 
groups ot regulated ,vater users. 

A pem1it is also required to introduce ,vater or other substances into 
underground ,, ,1tercourses." The most obvious exan1ple of this is a drainage 
,,ell used to drain s,vJmpland. T he five-thousand-gallon floor has no appli­
c,1biltt} to this t)pe of u::,e. Regulation of this activity is not restricted to ,1vatcr, 
but includes the pumping of "any material'' into the ground.' 

The tinal group of users v.ho eventually may become regulated arc those 
1ndustnes that Jre locJtcd inside the terntorial boundaries of a n1unicipal cor­
por.1tion ,ind that have their own v,'Jter supply. They n1ay be required to ob­
t,11n pi:1 n1ii... under the san1e 3 percent rule that is ,1ppltcable to mun1cipal1ties, 
but then: is no one-hundred-thousand-gallon minimum increase. 

fhe prl1cedure fo r securing a pern1it to divert, store, or ,,ithdrJw v.ater 
1s .is folio \.., 

( l) An application must be made in ,vnting to the Council setting out 
the design,ltcd beneficiJl use for ,vhich the permit is sought and the specific 
lin11ts ,ts to 4u.1nt1t), time. place, and rate of diversion, storage, or ,1,ith­
dra \\ al. A fee of fifteen dollars must accompan) the application. ' It \\ ill 
b1: used to help p;.i) for the costs of published notice. 

~2 J Upon receipt of the Jpplication, the \Vater Commissioner schedule::, 
., ht:<1ring ,,hich b usual!) h!.!ld in the county ,,here the permit is sought. - No­
tte!.! of he;.iring is published b) the \Vetter Con1n1iss1oner "once each week for 
t\\O \.On..,ecuti,c \\eeks 1n ..i nL'\\<ipaper of general circulation in e..ich count) in 
\\h11..h the propert) 1llectcd is located.'' The date of the la'>t publication n1ust 
bi: blt\\een ten :ind tlurty d.t)S before the hearing. Notice 1s abo '>ent b) ord1-
n.ir, 111111 to interested state departn1ents and to any other person ,vho hct.., 
fih:d a \\ rittcn reque:--t for not1.ficat1on of .tn) hearings affecting d designated 

SS Ju,,\ Corn .J'i,,\ 2~13) ( 1962>. 
1'9 ~c,er,il g.is companic, hct,e ohtarned pern11h to pump n..11ural gas into natural 

unJcq;rl und re: d\111r, !01 st r.1ge I h1 op1.:r.1t1' n rt:\Ulh in Lhc dt\pl,H.cmcnt ,,t l:i.rgc 
qu.1n1111c, of ,, .1tL r 1..,)ntainc..J 1n the rocl-. formauon~. 

()() I,1\\ \ Cnnr ~.J,,,\ .19( I) ( 1962). 
91. In\\\ Cuor -l'i5,\.JQ(\) ( 1962). 
92 ltl\\\COOl -l.S'iA,19/2) /1962). 
9"\ IO\\, C(ID[ -l'i5A I ( 1962) 
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an:a. The n1ailed notices must be sent pnor the date of la..,t publication. • 
( 3) Any interested pcr,on m<t) <1ppe<1r nd pre-.,cnt e\ idence at the he..1r-

1ng. He n1ay also be rcpre,ented by counsel ,, ho c<1n cro..,,-exan1ine other, \\ ho 
pre,ent evidence. l he ('ouncil h:1' pron1ulg.1tcd n1ore r< nicuLnized rule, 
tor the conduct of the he.1rin!!-.. Aftl'r the he.inn!!. the \\ ·1tcr Con1n1iv,ioner 
tiles d ,, ritten detcrn1in,1til1n "1th the Council \\ hich ,t,1te-, hi, finding-, \ cop1 
of the tkterminat1on i .... n1,11kd to the applicant and to .iny oth1.:r per..,on \\ ho 
.1ppeared :it the hc,1ring .ind requested ,1 cop> in "ritint.'.. 

( 4 I An\ part1 a!!!!rie\'ed by the detern1ination ot th1. \\ atcr Cornmi,,ions?r 
111.1y ,1ppe,1l to th1..' Cnuncil within thirt> J 1ys of the d,1le the deternlln,Hion 1, 

filed." The D1n:ctor ,\'ill then schedule .i hcarin: before the ('ouncil and ,end 
notice to <111 tho-,e ,,ho :ippe.in:J at the hc:1ri1H1 hctorc the \\ atcr ( on1mi,­
-,ioner. The Council hc,1r~ the appe,1!. hies ih deterr 1111.ition .• ind rnail, eop1e, 
l)f 11 to th1..· .1nplic:1nt <1nd others ,,ho re~ue,t it. l urthcr ,1ppc,1l i:-- pL),,1ble 
to the district court of the count> \\ here the propcn:, atfcctl.'J i, loc.1tcd The 
,t.1tutc c,tll• tor a tri:tl de no, u \\ 1th the burden Llf prt1of l,n the (\ t1r1-.il to 
sht1w th.it ih acts :ind order, are re.1o;;on.1hle .ind ncc.:cs,,11 v \f 1.. r .1 Jeci,,on 
h) the di,trict court the n<..1m1al righh of .1ppe..1! to the lo,,. ~u,~r~·n11..' ( t1urt 
apply. 

For u,c at the hearine. and in n1:1k1n!! the determination. the ( on1n1i..,-
~ -

,ioncr's of111:e 111usl 111,1kc ,1n invcstig.1tion of the ellcct cif th~ ne" ,, i1hJr.1\\ .1I. 
di\'cr .... ion, or sto1.1ge upon the n.1tur,tl lkl\, of the ,,atercour,c, the efTLCt of 
.1ny ,t11.'h ,, 1thdra,, :ti on the owners of I.ind \\ hkh n1i!!ht he afiL'Cts?d .• ind tht 

cllcct on the state\ ct1111prchL·nsive pl.in fLir "Jh:r n!,ourcc-,. 1 If tl11.! (_ nr11-
n1is .... ioncr finJ-.,, after due in, c-.,tie.atit1n. th.it ..,ud1 \\ ithdr.t\\ .ti. di, cr,it1n. L1f -
,tor,tf!C \\ ill not he Jctri111cnt:1l to the rubltc int1..·rcsh or to the 1ntcrc,h of 
property O\\ ncrs ,v1th prior or supcnor right'.--. who 111ight be .1ITcLteJ, ths?n th~ 
\\ ,1tcr ('ornn1i-.sinncr sh,111 gran t .1 pcrn1it for such ,, ithdraw.11. diver,il)ll. or 

94. l o\\" Coor ~455A 19( 3) ( 196:!) 
9'i l o\\\Collt ,l'i'i\ 19(-ll f(Q<,21 
Q(,. lo\\\ ( out 4~,A I9(nl ( 196:! l ,1u thori1c, th<.' rn,mulg:1t1Pn ol ,u,h rule\ 

The,e iuk, h.n1: b~·..-n ..1d0rt..-d ,ind .,r..- ,1\,ul.1bk lrom th~ ",,1tu1,tl Rc~t,uru:-~ <. oun, I 
ollru: in De, \ !t)inc:, I ht. rul,li,heJ t\\l)-r,1ge ,1,1tuncnt 1, I-no\\ n h, th<.' catdl) tllle of 
G~neral Procedure, flir the (°L,nduct 1lf I k.11 ing, t,..-f1,re the \\ :1tt·r C. t>nHnt ,11 ncr on 
'\prlic.ition, tur P..-r1111l'> to 01\ crt ~tnr..-. or \\ 11hdr,1,, \\ .itcr, 1,1 the \t ... tc ,,f Jo,, ,1 

97. Jo,\, Cnm ~4~~ \ JQt 7 > < t9n:?. i 
98. Io,,, C<>ll1 .J'i'i '\ J9t 8 > < I9o2 >. 
99 lO\\,\ Cnn1 l-'4'i5A 19(9) I 19n:!l. 
100. lu\\'\ (onr 4'i~A 37 t 196:?.) Rc.1d1ng the ,t.llut..- litcr.111\. rt \H,uld ,1rr<-',1r 

that tho,c per~on, or pubh1.. hollies aggne\ ed t,~. hut not p.irttt·, t1,. the granting ot the 
rerm1t h, the Commt'>'ron..-1 may apreal direllh to the d1st11d co111t ,11ting in the 
county \\here the land aJfcLted is ,,tuatcd and therel') hyra" the ,1ppc,1l to th1: Coun.:11 
It i, doubtful the legi,l,1turc rntcndcJ suc:h a re~ult Once in the dl'>tnct 1.ourt, the r,ro­
ccdurc \\Ould be th1: ,.ime rn either ca,c ~ce low, Colli §455A.:!0 l 196:?.). 

101. l o\\A Coo1 ~45'iA 18 I I96~). 
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stor,1ge. The perrn1t 111a) b f 1r any period of time not to exceed ten years. It 
111.1 y provide for le"s J1\ er ton, storage, or v, i thdra \', al of \\ ~lte r than set forth 
10 the appiiL .uon. 

Until it exptrc5. tir 1c; r okcd, the granted pern1it rc1n.1ins .1s an appurte­
nc1ncc to the lanJ. A ptrt 11ttec ma1 transfer his pcm1it b)- conveying, leas­
ing. or other\\isc t1.1nsfcrrtn..! the O\\Oer-,hip of the land.' ~ Ho,\.Cvcr, the per­
nut does not consl!tutt.: CP1n1 lete o,, nero.;hip of the \\ ater, which ren1ain sub­
JCCt to principle., ol ben.. d use and the po,\ers of c.1ncell.1tion and modifi­
c,ltion in the C'uunc1I. 

A pennit 111:1y be rcnC\\ ,.:J any nun1ber of time.., for ,1ny period not to 
cxceed ten )('.trs. Pennits c,1n be n1odified or canceled under the follo,ving 
LI Clllll'lt..lnces: 

( I l \\ 1:h the con-,ent of the pern1ittee. ' 
( ~ l In Cd:-.e ot any brcdch of the tenns or conditions of the pem1it. in the 

c.ise if ihe \ 10L1t1on ul dO) pertinent Lt\\, in the c.1-,e of continu,1I non-use for 
c1 threc-1e.tr rer iod. or in cc1-,e such 1nodific 1tion or c,1nccllation is found ncc­
c,sdry tu protect the public he.11th and safct), the public interests in lands or 
,,,1tcr-,. or the pr1\,1te intere.,ts of person,. 1\/"otice ~tnd a hearing arc gu,irantecd 
befon: 1hi-.. 1ction j., ellcctne. ' -

If 1t i, tound n1..•cc-,-,,1ry 1n an en1ergcncy to protect the public health ,1nd 
-..,tlety. t(1 pn1tect the public intereo.;t 1n l 1nd-, or ,, 1ters, or to protect persons 
or property. the C'on1n11ss1oner n1ay suspend operations under the pern1it. 1 ' • 

\, 1h1-, Jhl\'.cr in,ohcs only lLn1por,iry -,u-,pcrv,ion of op1:rations. no provi-,ion 
h rn.1de f,ir .1n i111n1ed1ate hearing. 

~ 

F.nkir1..en1ent pO\\Crs of the C'nuncil extend to detecting and forbidding 
u11.1utht11i1cd ll'>C'-. If .tn) pcr-..un files ,t co111pL11nt that any other pcr<;on is 
n1.1k1n.! .1 dcpkung u,e of ,,,Her not C\Lnlpted \\tthout .i pern1it to do so. 
the ( ouncil ..,11,111 invc-...t1gate ,1nd if the L1cts 'itated in the co111plaint ,tre ,eri­
ficd. the ('nuncil sh 111 order thL' discontinuance of the use. \\ hocver i, con­
\ l1..t1..·d on , l.'h,trl!c nf di\erting or \\1thd1a\\in~ of ,,.1ter in \iolation of the law 

~ ~ 

nLt) r1..-.ult in .1 fine pf up to SI 00 or in1pri-,onn1cnt for up to thirty da)"· E,1ch 
dJ) ul 1..untinucd unla,,[ul u-.e i-., con-,1<l,:rcd .t scp.1r,1te o!Tensc. 1 
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RI I ATIOS TO OTH[R \\A LR I \\\S 

Becau'--: 1rngauon, one u-;c clo el\ regul ted b) lht I \\J ),tern, h.i h1.: 
toncaUy tlt'1..n a problern of co111.. rn 1n the \\estern t • .ne . 11 ,,ould not be 
urpri,1ng to d1-;co,er that the drafter, of the lo\',J st tutc lo kt:d for u1d n .... e 

to sornc clcn1cnts of the appropnauon doctrine 1nJ1cenou, to that rcgi n 
l n<ler the appropnation doctnne. \\att.:r rif:hts .ire de•ern1111 d on b ,1"., of the 
un1c \\,11cr ts dl\crtcd to a bcncfic1al u,e fhc 1>,cnt1 J clement If ,ahd 
.1ppropnation .ire an actual dl\crs1on of the \\ater \\llh the intent to pl\ t ll 

a hcnc1J1..inl u c follo,,cd b, an ,1ctu::il appl11...it1on f the,, ll rt the intended 
u c. for purp1)<:Cs of 1nak1ng .in nppropn tton, bt.:n ti-., 11 u-.c, include th 
J1,cr~1on 01 ,,ater for Jon1esu1.. agncultur~I. n1un1c1p 1 1ndu,tnJl. n.:cre 
t1ona.l, ind poY.cr producuon purp,l e . ' 

1 he first u(,cr tu fu)hll the c rcqu1ren1ent-. ,., to h ,e di.:,el ped ~n 

~rpropn.iu,c n "ht 1n the,, ater suppl) d1\crted 10 the:: extent th1.: .1mount '- f 
,,.1ter bencfic1.ill) u cd L nJc..,s lost for ,0n1c ~.iu-..e th1" n ht h s pn I t, 

111 ~t·e I 1 her, II tstern f. tp,•rien ,. an I fa~rern Ip r r r P 
LA\\ P \\AIE-R LIO, \Tl0"1 1'- THI E,.,,,tRN UNrTlfl Sl\l[S I 
A ppr rrr rron II cJfl'r I (IH I I mr•IIS II R r r .in J) trrinr 5r, rt 10 I 
4-l { 1961 I f \Iden col the CllnCl'rn in ll \\fir tmg tv the rt ht of !! 

b\ a propo cd ..,. ,ter ball p n orcd nJ -an.ul le! t,, the lo,, 1 '-t. lc \ c d 

A act 110n in l'l~6 1111, litll dr tiled tn l. I I 11.h. "i.:crct. n f the \ 
tkctl·.! \Ir I Itch' h1ng c\ner11:n,c "1th l. 0lori1do ,1 tcr I " 
bill pro,1dcd tor the promrt 1c1mm 111,111 of rtpart n n ht~ 1 

10 l Hl 
Beu ~ er 

I Rl, 
h ,~ n 

.,ppropn 111011 ) tem, \\Ith the loll1,\1tng pnon11c, t1,cd I Dome 111. u ~ \lun dp 
11 e • J lrngat1< n, 4 lnJuqn I. \ \1r < (lnd111onmg nJ produd1 n , r " I r• \\Cr 

H1 hlr) do(: not ri.:cord the prl'CI c lule or ~fr I llch s t-,11 but f, r " me 1c o II 
pp 1rcntl} never re, ... bed the !l,1,1r of the le- 1,I 11urc 

II I s1 m!ic 1111 hl note th I the ,)n •tn I dr. ft of the ln\1 " tcr pt'Tlllll l "" u i: 

ppn pr1111, n lnngu ,gc in ddi111ng th n. tun: ,1f ,, 1ter 11,e n ht I ,ir "' 1111 e \ppr 
pr1 ,t 11 • 11..i dl"I ncd 11 • the per on , ho , hi Hh a p<:rmll fr,,m the \., un 11 uthor 110, 

u~h pc on 10 t le po c ll'll h, JI\ cr.-1,in nr othcn, 1 , , nd Ill t :.c nd \ n 
ilk 11cd q11 int1t} of ,, Iller f,,r I t!, ,1g11.1t .t t-cnchc1 ,I u <' ind ,, ho m 1k, -.lu of 
the w llr hr ui.ch ptllJW.: l'rd,111111. r) l)r;:ift ,11 Pr,,p,,wd \\ tit r la\\ I 19 
pubh hcJ d,)i.;Um nt in l,11, 1 In" :-.d11 ol I 1l-1. r}) l11c c r,frr,•n,,, 1, rrr tJ n 
\\ ,,. ,uh ,yucnll) om111ed frllll\ the dr.1f1, 1cportcdl) due 1,, the fc r th l lhl'.') 1n1 bl 
umlul} ii 1r111 r, opk In m ,n, l ,. "p1.:rm111L•,·" "., ,u[,\11lukd for pp1 ,p t• r bul 
the thru 1 ,,f the pr,, 1 1011, \\ 1 lctl 1111ch.1111!cd 1)11c rl'mn tit ,11 the , ngan droll 

pp.1rl'ntl> ,n crlonkl d ..,. hen 1hc ppr\lpr 1 11011 I 111g11,1g:, " t\ h ·111g c :1. 1 , d a th, phr ,c 
· .,pp1opr1 11 ,n r,rmlt, · u d in ~ \ "(0:) 

1 l - cc en r II) ti \ \~II RIC. I J\\\ 1 r l'Ru1•11 1 V 2S ,s ( ( nc 
IIUI h111 ~I l(lll) l'Rl• lt~b I~ 1111 I"\\ \II\\ llR )'1 Ill':> I'- lilt \\1-:,.1 

11' S, \d.1111 • JI ar, r R IH ( II f, r Nlr ITI 1ft • A [) 
IO\\\ S \\ \1 JR I{ 11 IU I-; •Ill, I ~ I )S/ih) 

I I t , ,. I I c I e c / •, f, r, 11 e t, , h I 1 

t l'l ~5 1 

JI <1( , .. I 

10 

11:5 s, Big \l1•n~c & 11, 11er Jl11~h < 11 , \\ lk,p. ~s.::. I' .1:.,l '" • {\\ )0 19 ,, 
I uruc, , l Qk, l I Or• I 4, 19 I',~ 9 .. 1 ( I s1J , 1-,;.,,,111 , l•.mprn, 10 1,1 0 I>, ,1 I 
I' IL I I 'Ji ( I <1 l l ) 

116 ~,•, ( \I \\ \lilt l Ul I \-..-.. 
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o, er the right of an, subseqt '- nt appropriator. 1 11 In ail of the ,vestern states the 
procedure for perfecting an ,ppropriative water right is specified by statue,118 

and 1n all but one of these ~ tes a central administrative agency has been cre­
ated to bring son1e order to he system .110 

The Iowa permit system bears many superficial similarities to western 
,vater law. The employment of an administrative agency in the water allocation 
field 1s primarily a ·wc-;tern phenomenon, for example. Recognition that the 
right to use water should ot be the exclusive prerogative of owners of land 
bordering the ,vater is a \vestern idea, as is the loss of water rights through 
non-use. Perhaps the most important apparent borrowing from the west is the 
utilization of the broad standard of "beneficial use" to determine the legitimacy 
of a use. Beneficial use is a criterion admitting of considerably more latitude 
for judging the legality of a use than the riparian concept of ''reasonable 
use.'' 1 io 

Before the analogy to western law is pursued too far, it should be pointed 
out that two of the central features of western water law, permanence of the 
right and established pnorities, are not a part of the Io,va law. Iowa permits 
are for a maximum of ten years and except for the consumptive - noncon­
sumptive dichotomy discussed later, 121 no permittee is accorded a priority. 
Occasionally commentators have alleged that these differences constitute the 
real v.eaknesses in the Iowa system.12~ Iowa administrators deny that such bas 
been the case in reality. This issue will be much more fully developed later.1 28 

Further ,videoing the hiatus between the lo,va act and western law is the 
concept of a protected minimum stream flo,v, basic to the Iowa system but en­
tire!, f ore1gn to the appropriation doctrine. In the arid west the notion of al­
v,:ays allov. ing a certain quanuty of ,vater to flow out of the region unused 
\\.Ould not be received with great enthusiasm. 

It would seem reasonable to assume that some inspiration for the Io,va 
~tatute n1ust have come fron1 the flood of ,vater use regulation bills introduced 

11 "'· See Aruona v. California, 83 Sup. Ct. 1468 ( 1963): Zannaras v. Bagad Cooper 
Co, 260 F 2d 575 (9Lh Cir. 1958). 

I I 8 See STATE ADMINISTRATION OF \\.'ATER RcsOURCES, Council of !:>late Govern­
ment, 29-31, 38-45 ( 1957). 

119. In ~footana under its statute an appropriative right is perfected by posting 
noti~ e at the potnl at appropnation and filmg oot1ce of the appropriation in the county 
rcrords. 

120 See r1sher, H'estern Experience and Eastern Appropriation Proposals, in LAw 
01' \\'\TER ALLOCATION fN THE EASTERN UNITED STATES, 75, 78, ( 1958). 

12 I. See d1,.:u,,ioo i11/ ru accompan> ing footnotes 185-90. 
122 ~ee O'Connell, Lona's l\Jew '1-ater Statute, 549, 579 (1962). The Iowa lrri­

g.1tors A~~oc1a11on ha\ gone on record as opposed to the Iowa act becau\e of the llll­

permanence of the right-. granted. I-Jeurings Pursuant to S. Res. 48 Before 1he Senate Se­
It ct Commtflt•e on ,\ acumal ii·ater Resources. 86th Cong., 1st Sess., pt. 10, at 1800 
I 1 Q59) 

L! 1 ~cc dis.:u~,ion infru accompan,mg footnotes 214 17. 
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1n e..istcm state legislatures in the n1iddle 1950' B) 195S, nl, Jes-, than t\\cnt)­
four of the st.1tcs undc, ripari=i.n l.1\, h:.iJ t.11,;L n son1e senolh steps tO\\ 1rd cf­
feeling a lc~i,l.iti\c ch.tn"c ot their ,, .itcr l.iw.1 Stranfcl), the lo,, .1 s)-,ten1 
does not h,1, e ,, gre::it tk.11 1n conirnL1n ,, ith mn,t of the,c proposed ,t tute,. ,,r 
even ,, ith the \1odd \\ atcr l ,e \ct ,, h1ch ,lbl) c::in1c out llf this pe11{ d ot 
fe\'erish 1nten:· l in \\,Iler right, t\1o"t t)f the ::icb h::i\e 1n cc1n1n1on ,,ith lo,,J·, 
statute thl.! .1llocat1on of ,v,1tcr under a benefici,tl u,e prin1.iple to be adn1in1,­
tcred by a re ·ulatin~ agency ch,1r •cd ,,ich dc,clnJ'in~ ,1nd 1n1plerncnt1nQ ,1 
cun1prehen-..ive ,,.iter pnlicy. But .ilrno--t ,ill l)f the llther pr,,po,ed st.1tc ach 
make rather d,1hor, te provi..,ions fnr the rrc'-l r, ati1..1n of the ri!!hts of ex.i t1nh­
rip.1rian u-..ers.' :l\owedly on con"1itutinn.il la" g1l)Und:-.. I h1: h.1\\a =11.t. .is 
administered. recn ni7C'- no rights that ha\c .ill.tined 1 dc_:_rrec of ,e,tcdne,, 
under riparian let\\' ,1s to insul,1te thc.:n1 fron1 rei::ul.111 n 

Irrigato1<,' ri1.:hh have.: cau,eJ con,ider.1hk conc1:rn in hu111id ,t:ltl'., otlllr -
than llnva during the p:1st dcc:1de. !\Lin) statutes rc,tricune. the ri•·bi... of irn-
gators to divert water in t1n1e of shnrta~c h:l\ c been prnpl1,ed .ind ,1 f e,, h:n c 
been cnactt:d. • h1\\':1's h 1ndling of the i,,uc di!ll'r'- tron1 th,1t of c1th1:r ,t,1te-, 
rn0rc 1n rnethod th,1n IL',ult. 

1 he one c.istcrn st,1te rcgut,tory plan th.11 ,1ppe 1r, rn h:l\ c '-l.!nillcantl) 
captu1cd tht· fancy of the IO\\,I drafter, \\,\S the 1\1 ,,1,sirr1 ,ICt p.1,,1.'d in 
I Q56' <;evcral of the lo\\·a provisions \\l're ltfkd ,crb.11111 ln,111 the :\li,si,­
,ippi ,1ct. hut thcsl' ,ire.: not nearlv ~o in1port.1nt ,I'- the prote1.ted tlt1,, c(,n• 
cepl horrowcd (ron1 the snuthcrn :-.t,1tc', l.1\\. r\ctuall,. '\ti,,i,-,ippi had 111 turn 
borrov,cd most of ,ts st,1tutc fron1 .1 hill intrlKiuceJ 111 <.:;L)llth (':irl1lin,1 in 1 ~.::;4 
and ,1n1ended ,1nd rc.:1ntroduccJ in 1455. 1 l 'h1.• ~nuth ( .1r\)li11.1 bill ne,cr did 
pJs, in th.it sl,ttc.:, but it'> prov1s•ons attracted ,1 grc,11 nu1nher uf ,upr-1)rter, in 
other st.-itc.:s. · 1'he ''.l\erage minin1un1 l1o\\" idc:1 ,1pp,1rcntl~ nri~inatcd "ith 

12-1. Sn• King. Rci,:11/at1un "f H'atcr R11:ht1 llnd,r the P, 1/H,' I'< hrr, \\AILR Rt 
SOI Ru, ,\N[l llll J \\\ ~"'). 147 ( )9<i8). 

I., <i A ppr ov~d h} th~ Commi~~1oncr~ l,n Urnft1rm \t 1tc I :l\\, .11 th< 11 ,1nnu, I u'll 

fcrcntc Au~u,t I~ :!i, Jll,i,: 
I :!6 '>cc Fllr,, .\0111,· Curtt nt and Pr,,,,,,,ttf II ,II •r R1i:hH I t>;11/ar1c n 111 ti,, I: 111 rn 

\'tar,~ . .ti lo,,, l R1\ 217 ()9,h). PrcL11on 1'\1t~. :....1 .. 1111 \\,111< l ,1 \,1 119 s:, 
\\hen: l•llC c~,~nti.11 k,1turc of a \\,tier u,e ,1,t 1, '1.1tcJ Ill t-c. "C11n,t1tu11on.ll n:ht 11111 t 
he r~cocn11t;J .ind r111tcdc,I." 

I 2 ~ \cc dl'l.'ll"ll'lll Ill f r,1 ,lc'c om J',lll\ mg h11,tnPll'' j .n .!:S 
128 ~e~ NC. '.:-,rss. I \\\S J9<il, l'h ltl-19; R1 rt ,11 ll N l \1ss L ,,,., !'-ltd, d1. ll'. 

K,. lh\ \1 \I . :!6.! (il)(l (Surr 19,9): SH. t,Q, \RI- 611th l> \ Reg Sc~ 119 '), B,1r 
lll\l,C, /'rd{'tl\<tl llut,, l?t(!ht, L,r.:11lt1/l()fl Ill \111/11,:,111 .!6 l \',[) tCl)', , ,on ()ll,O). 

f~Q. 1\l1s,; Cotll , \1' ?'-1. '\956-01 t·t ~~q 1surp. 1'>6-1 ,. 
110 Comr•,ir,• lu\\, Coni ,;j.j,, \ l, .2 . . 1'1 I 19h21 1111/ \Ir,,;. CnDr ,\...,~ ~ll"ti• 

01, (I.!, lh l'(,1) (Surr . )96-l) . 
111 --.c~H 1119,.,\ S.t1,SCG.\ .. Rt·g.Se" (l'l'hl. 
11:! 'le..- ,. I',', ll 151 ,\JIB .!lll\, N .l .(i.,\. I 111,,): ~ B h9, \Rh hllth G \. R~g. 
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the ~0uth C·irolina \\ ,1ter Policy Committee.1 3 \Vhate\er its cencs1s, ]o\.\a 
"JS the fin,t "tatc to both cf opt and exten.;;ively implcn1cnt it. I\1inimum tlo,v 
protection ret1ect" certain \\ ater management decisions \\ith ,vhich not all 
con1mcntators ·1grc ~. ' bt t sound or not, it is a m·1tter of ,vater policy that 
Io,va has de\eloped to an unparalleled degree, and it is a highly important 
aspect of the lO\\'a pe rmit ,;yst(·m. 

The idea of a \\ate r n ht limited in its duration ic:; ,1dvocated in the Model 
\\ dter l'se .\ct,1 • hut I cccpted in no 5tate other th 1n Jo\1, ·i. El-;c\\here, 
\\ .itcr righh .ire gr<1nted in perpetuity. The Model Act suggests .i fifty-year 
pem1it term, sl) lo\va's ten-year max1n1um is truly c1 uniyue experiment The 
thcor} behind the short Io\\a term v.as to preserve n1:1xin1um flexibility in the 
e:-irly years of regulation 1 No,v that a decade of experience has been ,1c­
cun1ulatcd, it might be expected that the permit durations n1ight be lengthened, 
but there seen1s to be no substantial interest in such a change current!}. ln 
part. this is prob,1bly due to the rcl:it1ve c1se ,vith "' hich permits may no,v 
be rl.'ne,vcd .1nd modified. 

One other facet of the lo,va st:itute that deserves mention at thi~ point 
is 1t<; un i orm regulation of \\'ater ,vithout reg.ird to the form in ,vhich it 

occurs.1 One !!:reat deficiency of the common-la,v rules lay in their attempt to 

distinguish bet\\een different types of \\ater sources for purposes of applying 
different principles to uses therefrom. 1 

• Similarly, rights to ground ,vatcr have 

ah\ a, s hcen a source of great confuc:;ion in we<;tem states. 1 and several east-- ~ 

ern rcnulatory statutes confine their scope of control to streams. 14
' Such seg-

n1enteJ treatments of \vater resources i!!nore thE. validitv of the hvdrolocical ._ .. ,, ..... 

C)Cle a nd are therefore often basically irrational in their application. For ex-

an1ple , it i .... uselc::;.;; to regulJte the use of streams for irri;;::ition purposes if the 
:rriga tor may free!) tap the strean1 flO\\' by digging an unregulated allu,ial 

133. See, A ,\'eH H'atcr Policv fnr South Carolina. R1 PORT Or THf STAJF WAIER 

POI rrY lO'\IMrTTI I TO lfH GLN[R'.l AsSLMBl y or ')OL'"lll C\RUI IN~ ( 1954 ). 
134. See, cg., Hirshle1fcr. DeHavcn & l\1illiman. \V\TfR St l'Pt v - EcoNOMJCS, 

TtCHNO lO<..'l: , AND POLICY ( 1960) . 
13'- l\10DFL \.\' \Tl:R Usr ACT -;406 ( 19'i8) . 
I <6 See Bullard, "Continuing Needs for Water I aw Administration:· paper pre­

\ente<l -it the I 9th Annual l\lcetmg, Soil Con .. ervat1on <-.ocicty of Ameri1.:,1, J acJ..,on. \1 i~-;., 
Aug 2,;. 1964. 

137. IO\\\ CODE 455 A. I. .2'> ( 1962). 
138. Sec Ziegler liater (l.1c Under Common Lu,v D ncrri11,s. in \V,11R R1sol RCIS 

A '-D Tlfr T \\\, 4Q_ 81-82 ( 1958 ) ; o·connell , /01,a's Neu IVnrcr !}/(l(U/e 'i~9. 'i69. 
llQ. Set: Harn,hurger, \'l'hrn1Ja GroundHarer Proh/e,11\, --12 1'.1R L. Rr,. -21 

( 1963 ); Hill, Grn11nd11 art!r: JJ hat Ir tire Lu-... 111 !vorrh DaJ..ora, 37 "-J T) 1 . R, v . 260 
( J96i ) . 

140 See, £ .g., 1\li\~i,\ippi statute supra note 129 and Kentucky ,tatutc supra note 
128. 

[25] 



v,:eU adJacent to the strcam. 141 The blanket approach of the Iowa statute gen­
erally accords with the thinking of modern hydrologists.1 • 

In the final analysis, it is dillicult to generalize on the po::.itioo of the Iowa 
\\Jter la\V in relation to other states· systems Iowa still retains a good deal of 
np ... rian law in corrunon \l,llh most of her neighbors to the cast. On the other 
hand, ::.ome a"rects of the lo\va permit sy::.tem resemble the appropnat1on law 
of the we::.t. Portion::. of the Iowa law v.ere borrowed from the untried regul.1-
tory schen1e::. of some eastern juri::.dicuons. The resulting mixture 1::. trul) a 
hybrid that fit::. comfonably no established category. And, like any by brid, it 
::.bould be judged not on the basis of 1b anc.v,try. but rather L)n the basis of it, 
performance. Ten years of that performance 1::. no\v history waiting to be 

evaluated. 

ADM LNIS1ERL"-IG lHE PERMIT \\'STE:-.1 

\Vhcn the \\'ater (omrn1ss1oner and his staff hrst set about the ta::.k of 
adm1n1stering the ne\v \\Jter statute in the sumn1er of 1957, the 1niti..1l quesuon 
confronting then1 \\JS cssenU,tlly where to start. A::. 1::. the ca::.e \Vith most ne\\ ly 
constituted agencies, <loLens of issues seem to con1pete for primaf) attention. 
the resolution of e..1ch of \, hich appears a prerequisite to handling the others. 
l he tensions 1nhl-rent in such a d1lcn1ma Lire heightened further by the pre:-,surc 
on the adn11n1strator to shO\\ son1e tangible t. v idem.:e of 1CCl)rnphshn1ent. ln 
the c.1st of the \\ ater Commi-;sioner, thi.., pressure touk the turm of a flood 
of \',,atcr pern11t .ipplic.itions tbttt dem:inded proce-;sing. In the folio\\ 1ng ::-.cc­
uons an clion \\111 be n1ade to highlight the n1ore important is:-,ucs L1ceJ in the 
.idmini..,tration of the l O\\J pcrn1it systen1 and to describe in detail the c::-.:peri­
ence of the \\ ater ( om1nissioner in hi::. endc~n or to resoh e then1. 

1:-ITERPREflNG THE SCOPE OF REGLLATOR't PO\,\UR 

During the eLirly pL·riod ol .tdministr:.ilion, the Con1rni:-,s1l)01.:r .ind the 
Council were con1pclled by necessity tu n1.1ke cert,1in rolic~ judgn1cnb con­
cerning the scope ol their regul.1tl1ry power. Se,eral critic.ii m.1tter-. had to be 
-;ettlcd hcforl.'. the C 01111ni..,s1onl'r could me,1n1ngfully go about the husincs., of 

141. I t i, hy no me.in\ u~, t.1in ho,, th1'i t; pe of ca,e "outd come out in lo" .1 under 
either the ~t,1lute or ripaiian pnnLiple,. I he e~ubli,hed • ,er.tgc minimum tlo,\ appl11: 
onl v to ,t rt'ams, so on Its face the ad \\ ou Id not ,eem to rcgu I alt' \\ ell ,.,, 1lhJ Til\\ al~ . ~ 

Junng timc5 of ,hort.1ge, htn,e,er, the Ctirnm1~\i0ncr 1, 10,e~te<l "llh c1)n,1dcr.,blc J1 • 
crction m terms of mt)d1f)1 □£ permit\ for c.1u~c. JO\\\ Cone 4~5A.2S12l , 1962) UnJer 
common Jaw it 1, pos~1ble only to ,pei;ulate whcthc1 the ra11on.,k 1f \\ illi, , . Cll\ (,f 
Perr;, 9 2 low a 297, 60 N \,\'. 7 l7 ( I 81J4) \\ ould be applicJ hl a ~•t u.11Jon ,.,, he re ,111c u er 
"'·" on ,1rcJn1 and another off :, tream. 

142 '>ee Piper~ '[ hom.1s, Flvd1olor:r and ll 'arer Lau H hat /1 Thr,r F11t11r, Co1•1• 
11111n (irt>und, 1n \\\rt H R~soURCl s \"-D 1111 l A\\' 7 ( 19~8): \m1th. Sottlt' .\r,p~ I a 11' 1 
50l1a11m of l<n1·ci'1 H'ater Problu1H, m IO\\ ,·s \VATfR R1 soi Re 1 s 183; lhL>ma,, JJ,. 
dro/)gy , .. IVat, r -llluc1111on ,n 1hr £-.astern \talt'S in Ll\\ OF\\ \TlR Al I OCATION IN THll 

E,s11RN U/'.ll1D ':>TUE!'> 165 (1958) 
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putting the permit ")"te1n 1n o e!Tect. (One point that requires early clarifica­
tion is the use of the tern111 Comn1issioner" and "Council" in the description 
of :1dm1nistrati\e ucti\it> T 1e Con1missioner is the adn1in1strat1ve officer des­
ignated by the Council to rry out its responsibilities under the permit law. 
Therefore. except \1,here a distinction is clear!) implied by context, ac;; used 
herein lhe t\\O terms "re s1 r. .1non1ous.) 

Initi.ill1. a dec 1s Jn h d to be made regarding the recognition to be ac­
corded riparian rights ex, ting at the time the statute \.\ as enacted. Next, policy 
had to be est:1blished concerning the extent to v,h1ch the agency's regulatory 
po,ver could be exercised and the extent it \\Ould be. Policy questions asso­
ciated \\'Ith the latter inquiry include such matters as the types of uses to be 
rcgu'ated, the amount of regulation to impose and the nature of the rights cre­
:ited through issuance of a pern1it. Although not heralded b1 any particular 
ceremony or announced ,vith an1 fanfare. these policy issues ,,vere decided 
early in the administrati\e process. and their resolution hac. had a great im­
pact on the \Vay the permit system has been de\elopcd. The attempt is made 
to separate these matters in the discussion that follows, ho\, ever, because they 
are so closely interrelated some overlapping is unavoidable. 

Vested Rifdu~ 

1\s noted in an earlier section. all of the statutes regulating water righL,:; 
in other states in \',hich the ripari..in doctrine prevailed go to elaborate lengths 
to protect rights that may already be fixed at the time the regulatory plan be­
comes operative.u 3 Uniformly, this protection is cxpl.:11nec.J as being requtred 
to ..1s~ure the constitutionality of the legislation.144 

The IO\\ d. stcltute contctins no extensive pro\ is ion dealing ~·ith pre-exist­
ing interests. but It is far from free of language indicating concern for the 
problem. Section 455A.18 directs the Council, in connection ,vith a permit 
application. to investigate, among other matters, "the effect of a ny such use 
upon the owners of any land \\h1cb might be affected by such use. . . " Section 
455A.20 1s more specific in stating the findings requisite to issuance of a per-
1n1t. The requested use may not be detrin1ental " ... to the interests of propert1 
owners \\itb prior or superior rights v,ho n11ght be affected ... :· In connection 
,, 1th the right of existing irrigators to obtain a permit, section 455A 21 pro-

143. For example, the i 1odel Water Use Act contains a ,erie ~ of detailed section~. 
the tJtlcs of which :.uggest their purpose - l:i 303 Prc, crvatton of Exi\ting Uses, §304 
Certification of Existing U:.es, §305 Exchange of Pre,ervcd U\e'>, ~306 E:ninguishmcnt 
of Preserved Uses. 

144, See Comments to section!, of r-. r 0del Water Use Act cited in note 143 supra, 
Among other statements the Comment to ~303 indicates that the protection of ex1.,.ting 
uses is required because "it may constitute a violation of a state constitution as an unlaw­
ful exercise of police power 1f exi\ting uses of water were substantially regulated by a 
hmttat1on 10 their duration " 
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\'ide-, th.it a perrntt shall he issued to continu\. .. 
,ornc other nrari.in user i, d.1n1:iged ... l ,ller on 1n the ,Jnh: ,ection. the f1at 
decl.ir.ition b n1ade th,1t .. nothing 1n this chapter ,h.tll 1n1p. ir the ,e tt:d 11!!ht of 
,1ny rcr-.on." 14" ('on .... idcring ,di of thesL' pro, l',Jl)n, 1n the ,l!!_;fL'!:',lll.' le \C', the 
Ji-.unct i1nprc,siL,n that the leg1sl, tun: ,,.1-. p 1in1ull> ,1,,,ul:' ol th.: pL1tent1al con­
c:.utut1ona1 problen1, but con1plctel) un,1bk to decide ,, h,1t to do ,1bout 1t be­
> und 1~criodically indicating their con~ern. 

In the t:.ice of all of this st,ltutory lan~u.1ge in1pl) tng the ,c:,ted1h!), of 1.er­
t,1111 1iparian rit1hb .ind the universal rev\.rcnce fur sul.'h nght-- sho,,n b, other 
1un-,d1ctions, the \\ ,1tcr Con1nJi-.,ioner h.1-. l."onsi,tcntl) 1 \. f u,cd t , .1dn11t th 1: 
possibilit) that ,111) u,es ,1re bC)Ond the re.ich of n.:~ulattlJil 111 !Cl\\,1 . .., ne thn,1: 
specillcally excluded in tht: st,1tutt:.11 So .,trong i, th,, po111.) 01 br 11_111_ und1: r 
rt:gul,1t1on :111 u..,c::. nut spcc1hc,111, 111.1Jc nonrL·gul,1tabl th.it thL <.. llntn11s,ioncr 
h,1s subjected the ,1pphcat1ons I ro,n irrigJtor, \\ hose "u heir ..i,, JI, , :Hed.l!l.'d the 
.1ct to the same re, 1e\\ .is othl!r ,1pplic:HiL,ns and ha-.. pl.1LcJ th1.· ,.tn1c 1.ond1-
uons in all stream irrigauon pern1ns ,dthl,ut regard to the .tp( lt1..1nt"-, 1n1u.tl 
,,1thdr..1w.d d.itc. 

fhe Con1n11,,ioncr\ , 1ew i-. th:.it hc h.1.., )Cl to see an applic. til>n in IL,,,,. 
in\ol\ 1ng a \Csted ri!.'.111 A n1on1cnt's rcllccuun 11.'ve.11' th.it th1, 1-, h\ no n1c, n:-. - ~ . 
the ,1dn1ission of an adm1ni-..11 .1tl\ e blind spur. (__\1n,1dc1111~ tht.? f,11.t th. t do 
n1csuc u,c, .ire exen1pt tron1 rcgul.1t1on .• tnd that under ll1\\, ·.., rip.in.in I.t,, 
the -.t.itus of artit1cial uses ,,.is hopelcs'.'>I) unLert:.iin. it 1s 11.:Liti,el) unhl-.d) 
that an) user could substantiate a clai,n of a vc,tLJ right t\, .1ny p,1rtrcul, r 
4uanturn of ,,.1te1. J·u1ther. hcc.1use "\c'.'>tt:d nght · i'.'> n1e1d) .1 labd tl',Ld to 
Je-.cnbe rights th.it c,1nnot be .1bridged cL1n-.t1tution.1lh .. 1, 1, d1.:, doped 
l,ttcr, ' the Con1n1i<;sionl.'r·, pl)' nion 1s probabl) ,ound f1L1n1 .t L·,,n,utut1011.1I 
!.,,, \ ie,, point. 

Ho,\ever, the hl-.ehhood th.it the decision Ill di,rc~.1rd .. ,c-,lld n2,h1, · 
~ ~ 

,,ould be '>U'.'>l,uncd b, the LOUrb tod.i\ <lL)e, n1.,t dctr.1ct tro111 th1.· Ll1Ur, uc :ind . . ~ 

\\ i,don1 dcn1onstr.1led b, the Co111rnis-.1oncr and Counl.'il 111 ,111 i\ 111 .11 thL 
plilicy the) did. \t tht: tin1c the J1cc1,1011 ,,.1s n1,1dL· the C\H1,11tut1L1n.ll l.1,, ,,a, 
k'.'>, l.'k,11. the pr.1ct1ce in other '-1<1tcs ,,·a-.. uniforn1l) Cl,ntr.1. and thL' L1n~'U,1 'L' 
1n th~ lo\\ ,t ::.t:itutc \\a'.'> lo1n1id.1blc. In 111,111\' ,,.1,-. the dl.'ci,ion I<' ...i.11t fre,h 

1-l'i. In\\\ ( Olll '-l'iSA 21 I J 9621. 
I -lh l c,t the Commi,,wnt·1 ·, J1("11wn t,c (l\ .:r~t 1tcd. 11 ,th,11l d be p,,,ntld out 1 1 11 

.ilthuugh he thiuhh the c:-.1,tcn1.c ,,t , ..-,tt•d 1.111111111m l 1\1 right-. h..- 1, ~till .ippr I tn l\e 

.1hll1tl lhL potcn11.il h.\\,,c .i c,,1ir1 dtc1,111n ,it 1111cun-.11111t1t1n. lit\ \ ,,111.t \1,,11, ,,n t ._Ill~ 1 

'}'l<:m. In l11-. t.dk 10 the ~nil ( 1111,tr,,1t11111..., •1.1,11 nf \m1.·11t I Ill J'l,..J le 1,, \ l,t t< 

tht.:~C ,lll\ll.'t1t:, .ind ,ul!gc,tl.'d the pu,,1h11it\ 01 ,t q 1tutc l,f II 111< ,11, 111 , n , , 1mul \e,tcJ 
11ghh .1, a Plh,ibk 1.u1c t,11 th1, p1<•t,km ',ct Bull.11 d, ·'"! 1,1 1h1tc I ~n .• 11 ~ " 

147. lnt l.'I\IC\\ 111th \\.itl'r l\>nun, 1l1nc1 R1d1.ud Bull 11d 111 lo" 1 ( IL\ hl\~<J 

\ l.1 r 1. h I I. I ll hh 
148 ...,l'C J1,,ll'>'lllf1 111f1,1 .11:C(lll1p::11n111g 11111c, 262 94 
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in the allocation of ":1ter ri hts was aln1ost a prerequisite to the develop1nent 
of .1 workable ::.ysll n1. Eler -:nts of vestednec;;s could be found in almost every 
application to n1ake or co' nue a U'-e. Any other result might ,,ell have re­
duced adn1inistration of th-. system to hopeless nit picking. 

[I 1e\ Rei;ufated 

A ,econd poli\'.) qu stion addressed in the early stages of adrninistration 
c:illcd for an interpret 1t of the regulatory coverage inte;1ded by the act. De­
ciding to \\hat t)pes of ll'>CS to extend the regulatory po,ver ,vas relatively easy, 
owing to the guidance furnished by the statute. The act n1akes fairly clear 1n 
::.evcral place::. the intent to c.1st the umbrella of regulation over all \\ater uses 
excLpt tho-..e spL'cifically nonregulated. For e,Jn1ple, section ..i55A.25 (2) 
specifies in broad terms the ,, ater uses for ,vhieh a pern1it ic, required, and 
455A.26 c,tends this co\'er<1ge by providing that "no person shall take ,va­
ter ... for any purpose other than a non-regulated u'>e'' \vithout a permit. 

):' et other portions of the act use the te rn1 "depleting u,;e" 1 1
' and, although 

this is hro.1dl) defined. there re111ains son1e connot::ttion of a use which con­
-..un1e-.. a portion of the ,v:.1ter ,vithdra,,n. Like,,ise. sonic argument n1ight be 
n1ade that "taking"1

u• \\ater does not refer to situations ,,here chc ,,hole 
~ 

amount uf the ,,·ater diverted is returned to the source. The point of this exercise 
in scn1~1ntics i, to den1onstrate that. had the Con1missioner so dec;;1rcd. he prob­
ably could ha\'e justified. \\ ithin the tenns of the act, a regulatory policy that 
required permits of only those users,, hose use ,\as source depleting. Prrccdent 
for "uch a decision c.1n be found in the actions of ,.,,ater regulation bodie" in 
other :,talcs.' • 

1 he Io,,a a~enc) did not attcn1pt to pursue a course of restricted rcgula­
t1nn. ho\\e\ct, and for good rea,;,on. Fir-..t, as indiL-tted abo\'e, the statutory 
l,1ngua~c is L1irly clear. Secondly. and n1ore in1portant. re,1ding the act as an 
entit, 1.:,e.11, a peP,ad1ng intent to,,ard comprehensiveness in the handling of 
thL' st:11c·.., ,\:1ter resources 1\ny other construction ,,ould have been unLlithful 
to Pne uf the n1ajor purposes ol the \t,1tute. obt tining adequ<1te inforn1ation on 
the'-'-· ter d..:mands ot To,va u-crs. On a 111ore pr,1gn1,ttic Ie,el It 1night be noted 
th,11 c,en ii cons;u111ptive u,ers only \\'Lre to be regul.ited. son1e sort of in,csti­
cation ,, lltdJ he ncce,..,,1rv of other user ... t0 dL tennine if their thes are non-- . 
con,u rn pL \'L' For \\ hate, er c.iu-..e the decision ,, as n1adc. it j.., to the credit of 
the C un1n1i ,,inner and the Council that ,111 users except those \\·ith1n the non­
rc0uL tcd d,1,-;cs ~1r1.· required to obtain a perrnit to continue their u,1.·. 1 ! 

149. Sec Io,,, CoDL ..f55A.I. .J:! ! 196:!J. 
150. Io,, A C<11>L 4'>5,\ :!6 ( 196:! 1. 

I 'i I ~cc Eilts. ,upra note 1:!6: fi'>hcr . . H1pra nC1tc I :!O. 
I~:! ln their rcrort, the (\,un .. il dt\1dc, u~c'> under rcgulat1on into ~1x 1.:,1tcgorie,: 

High" ,1) Con,truc11on, InJu,trial. Irrigation. Recn:at1on. Stor 1ge. and other. In the M..i-

IOWA STATE T 
0 
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Another 1l1ustration of the drive to bring \\ ith1n the regulatory ambit ::i.11 
water use not express!) exempt is found in the Cornmi~sioner ~ policy in han­
dling municipal .ind industnaJ users ,.,, ho, bv reason of h,l\1ng increased their - -

ll'>ttcal study of Council records the decision \\ a., made to c~clude H1ghv. a} Con~trucuon 
applications from consideration ent1rel). The jusllficauon!> for th1, .:ho1ce are f:url\ ob\1-
ous v. hen the nature of the higbv.:a} con:.truction u,e i~ con<.1der1,:d In the first pl;~e the 
total numt-er of highway applications are equal to :tlmo~t half of the to tal of appltcat1on~ 
for all other use\ comt,1ned. !\l ore important, the use invohc~ ,1 ,er) ,mall amount of 
v.ater for a short penod of ume. Finally, the High,, ay Con~tru..tion permit<. are granted 
under some,, hat different standards than other perm1h hecau,e of their , olume :ind rela­
tively insignificant impact on the overall water re,ource!>. Abo, as 1, di,cus-,ed later, the 
Commi,!>ioner has considered recommending the exemption of ht£h"' ay construd100 
from the permit requnement 

Another dcc1,1on mJde earl::, in the study v. h1ch affc t the st.111,tkal materials 
repl,rted herein \\a, the sul:,d1nd10g. of the c.itegones of lnd .i strial and lrn:.:.1t1on 1010 
five and three components respective!\ \\ herc-.er the t:::ibulatJon, of the L·oun-11' -. 
records are reported b} u,e. a total of t\\el, e categoric, \\Ill be uulucd The das~1fic:i­
t1ons are mutuallv cxclus1\e. Thu", for example, a reservoir u,ed for rc'-reauon 1, d :i"ed 
a-. rccre;it1on and not stor.ige . :\lost of the cla,\11lcallt n, ,ire ,elf exp in at on. but t•,, n 
de,ene ~re .. i.11 comment. As 1s sho,,n t,y fahle ,. 1' ~te 15'' In/' 1, po"er rr dudh n 1, 
h) Lir the largest u-.e of v.:ater. In most ca,e~ the \~ater 1s u,ed for '- o ' ho~ pO\\Cr pro 
duction machmery. Recreation u,e refers to di, er,1on, of ,, ater fr)r ri:crcat1on d r urpo,e 
Fluodmg dud, mar~hes 1s the mo~t common example of .,u .. h use. 

l he t ,1bles helo,, ,hlJ\\ h, th the , ,,lume :in,l d1,tnbu11 n ,,f rcrm 1tted 1•e• 10 IO\\ 
The hr,t 1,1!:-le slH)\\ ,, h> use, the total number t)I , ng1n.1I :ipp!i .. ,1tt on• f r per nuts an,I 
rt'nl:v.al ,1ppli..atil1n, granted up to June in, IQ6~: the ,e, t•nd table ,hl \~ tb1; permits 
,1etu,dh 1n dft'ct <'n that d,1tc . I he d1lkn:nuc> 1n the numbers ,h, ,, n l \ the t\,O c ,b <.: , h 

..tltnbutabk dudh 1,, the 1ern11nacwn ot permits thrsiugh 1,;xp1r;it1on or o tht:r .:au...,e 

TABLE 1 

1 )rigmal and Rene\, ,ti :\pp11'-a 10n, Granted 
IL) June HI, 140' 

L H' 

l ndustnal 
1'-.1.llenah Produc tt00 
P,1v. er Production .. 
l·uud Pr,H.:e,,mg .. 
.\Linufaeturmg 
Air ConJ1uoning . 

lrng;it1on 
r<1rn1, . , , , , . . . .. , 
Golf Courses . .... . . ....• 
'ipec1alt> Crops . . . . . . . . 

~l urnc1pal . .. . .. . . 
Rel re,1tioo . . . . . . . . • . . . . • . 
...,t,,ragc •.. 
Other 

. . . . . . . .. ... .. . 

( ) . .; 

~'ig 

33 
28 
33 
I I 

'ill7 

32 
9~ 

1 lll! 
3 c; 

526 
IS 

. I~ 8 I 

~en• 

6' 

-I 

s 
., 
~ 

160 
I~ 
'i -I 

I I 
l 'i 

10 
3 

-
'i c; I 

• Renev. al here i:1cludes :ippllc:.Hion, rcque,11ng mod1fica11oru. 
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use rn excess of the statut~ ry roioimums,103 become subject to regulation. Al­
though some arguments t. ve been made that only the increased use should 
be regulated, the Con1mis oner asserts jurisdiction over the entire municipal 
use. 1

H Looking at the que 100 from the perspective of the overall goals of the 
statute, it is difficult to qu .1rrel with the Commissioner's policy.100 

Very little trou 'Jle h .1 been encountered in identifying nonregulated uses. 
Only once has a question risen concerning the legitimacy of a user's claim to 
exempt status. The preci _ issue was the construction to be given the phrase 
··1tvestock <.1nd domestic animals" used in the definition of oonregulated uses. 

TABLE 2 

Permits in F orce on 
June 30, 1965 

L'se Permit& 
Industrial 

l\,l atenal P roduction ... . ....... . ..... . ..... 298 
Power Production . . . . . . . . . . . . . . . . . . . . . . . . . 31 
Food Processing . . . . . . . . . . . . . . . . . . . . . . • . . . 29 
t-.laoufacturing . . . . . . . . . . . . . . . . . . . . . . . . . . . 29 
Air Conditioning . . . . . . . . . . . . . . . . . . . . . . . . . 9 

Irngatioo 
farms . . . . . . . .. ....................•. .. . 422 
Golf Coun,es . . . . . . . . . . . . . . . . . . . . . . . . . . . 33 
Specialty Crops . . . . . . . . . . . . . . . . . . . . . . . . . . 7 3 

r.tun1c1pal ........... . .............. . ... . . . . 105 
Recreation . . . . . . • . . . . . • . . . . . . . . . . . . . . . • . . . . 28 
Storage . . . . . . . . . . . . • . • . . . . . . . . . . . . . . . . . . . . 523 
Other . . . . . • . • . . • . . . . . • . . . . . . . . . . . . . . . . . . . 6 

T o tal ••. • , . .. .. . • . . •. .. .•.• .... . 1586 

153. Iu \A Coor: ~§455A.l, 25(4) ( 1962). 
15-t lnten1e,, v.1th \.Vater Commissioner Richard Bullard in Iowa City, Iowa, 

~f.uch 14, 19(,6, Ra1,ing some question concerning this policy see o·connell, Iowa's New 
H ar,r ,\tatutc, .11 621 . 

1.55 , A nother cxumpk of the Commi\sioner's policy favoring ma "l1mum 1nclu~1< ,n 
of u ~e , a pl)Vt! tht' S.OUU gallon floor ma} be found m the handling of nonregulated 10-
d u t rrnl an l m u 01c1pal U\es. Under the Con101i~s1oner's application of the act, exempt 
,ndu~tr lut nnd 111unic1p:1J u:.er~ can become :.ubject to regulation in three \\ay .... r ht:) may 

olu nt:irdy nppl} for ,\ permJI, and they mar be requ1rc:d to :.eek a perm1l if their daily 
u e 111~ rea 'L':, be\ t•nd the ~tat utory limit or if lhe y c:hange the source of their \\ ate r. 1 bis 
l,1ttcr rule 1-, 1ppa1ently premised on the theory that the statutory exemption continues 
on! ; so lung a-, Cl)O<lJttons do not change markedly, but 1t finds no 1.hrell .:suppurt 10 the 
~t.1tutc. Cun,idenng the signific.tnt ettect on the ~tate s \\ ,lier resour e th.it \\OUld re,ult 
trQm a lar ,;c en ; or a n 1ndu:, try requiring large amouni... of \q1ter changing its water 
ourLc tro m v.ells to a river e\en 1f no increased u:,e rcsultei.l the 0mm1s:,1oner\ policy 

,eem crn1ncntl} reasQoable 
I he t tute _.)ntains no expres:, provisions for policing the u,e of n1u01c1paltties and 

mdu,tne, that :,re m111all> nonregulatcd \[ uruc1pal increa,e-, ma~ be d1,covered through 
Health DcpJrtment 1e-:ords, ho"'ever, detection of Lhanges 1n 1ndu.,tn.1l use 1, generally 
depentk nt 1.,n the good faith o f the indu\tnal user Complaint" from other user~ might 
1ho t e,;c:il use changes b> noorcgul.itc,d u~crs. 
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The potenti,d uslr in\ul\ed. \\ho plannc-d a con1n1erc1. I feed lot in ,,h1ch ,1 

"il:tble nun1ber ot cattle "ere to be confined. que-..tiont.:d ,,·hethcr hi u:--c of 
\\UIL'r in LOnnect1on \\ith the li,estock \\U<; exempt under the -..tatute. The 
l ouncil ... ought alh 1cc fr()n1 the Attorney Gener.ii\, otlice ant.l recei\ed a letter 
L)pinion ruling in ct!L'Ct that the u,c ,, a.., 111.,t excn1pt. 

. \lthou!!h regul.1tion of all u ... e-.. appc.1r-, to be the gencr.1I polic;-. there 
arc .1t le 1,t t,,(, in-..tance-.. ,, here thi, i" not true 111 fact or 1<: not de ir blc from 
the ( '0111n1i, ... iont.: (.., , ie,, point. The-..c t,, o situation" .irl..' the tor a .: of ,, ater 
:-ind the u,e pf ",lier in h1ch,\ ,l\ CL1n-..truct1L,n. 

fhc ,, 1thdr:,,, .ti or di,er~ion of ,, lier for ,tor .. gL' 
under th1.· gencr,11 pr1l\i-..ions of ,ection .i5.:; \ .2Ci( 2 l 
f.inn pond-, in the sLHe that tcchn1c,1ll:-, L,11 "1tb1n t 

I~(,. 19nll lo\\\,\T1 \ G,.., REr.21-

require" a ,, ner p1. r n11t 
l hl·rc irt.: thou,:ind-.. L f 

,e .. uon. ,et 1h .. \ arc 

1 -.-; It ,~ Jitlkult 10 cxrrc" 1n meaningful term\ the amount f " tcr th t m ht be 
u,ed 1f rl·rmlltcd u,er, '-' ~re to t.1kc \\ atcr to the full c"l;tent t1f the II p<'rm1t -\n\ attcmp1 
1, ne'-""·•ril} lru,k and in\ ohcs number, ,1f .1,tronom11.· rror1.,rt1on I h fl I \\ n t.1bk 
1, .1 moJcq dhHl to Jer1i;1 the amotint of \\,1ter th.11 ~ould potenll llv be ti ·d 11 all 
pcrmlltnl u t'll> 1,,ok \\.lier t,, the m:l\1mum of their re::i onablc net·d, (. .. ul..1un • th1 

ot" 1ou\l\ in,"" c~ s,,mc , ,illll' JuJgmcnh .1, lo \\ h.ll po111 ,n of h , 1uth, n 1:d u l .1 

u,t'r ,, rc.i\\1n.1t,I\ hkcl\ t,, \\JlhJ r 1\\ .11 ,1 rarticular time J <'r i:x 1mpk in ,, 11 · It r m..i, 
rc.1,l,n 1t>lv \\lthdr,1\\ lw, cn111..: .innual amnunt in one month. ,dule .i f >1:-d rr 
mJu5tf\ 1, Id,~!\ to h.1vc ,1 ~tal,le rate ot \\llhdr,l\\,il throud1,Hll the ,c l he L ,ul . -
ti,1n, b..:hm f,,r the mnnth ,,f Jun.:. 19h". ,ho\, ..i pl1tcn11.il us, ,,f irrro,1111 Itch 10 
1'illi n f!,111t,ns of \\.ltcr 

1 I Bl E J 

Pc>tent1.1I l'..:rm1tteJ l ,c 
Dunn• June, I Q(';, 

( I< 

lnJu~1r1.ll 

Im 1111t (1n m1l11on~ ,if gal. 

1\ t .. 1<.:11,11~ i'r,,duc11,1n 
P n, l'r P,,,Jucti0n 
f ood l'rou~"ln!! . 
:'. fanuf 1ctunng . 
\ 1r ( ond111omn•· 

l rrq;.it1on 
I ,If Ol'S 

(,nit ( \llll ,cs 
~rec1,il1 \ l rop, 

:\ I 11111up.il 

R.:cn:.1t1,,n 
St H,l:_'C 

()tht'I 

r, ,1 11 . . 

.. 

::--.S9~ 
.4(1 1 - -

o '-h 

2 2 •' 
h 7 

21 t),t, 

2:~ 
1,,02 

' ~ 1\) • 
I 7, 

20 4S~ 
5 

~ I <1t.1l doc, n(1 t 1n1. ludt: two p..:rm11~ for J1,pl.1c111_g un­
der •rt und ,, .1tcr f,,, purp,,,e, of nalllr.il c 1, ,tC\r.1 .: 
111\llhlll!,: nl'.1rh ~i bil l1 ,1n dtb1c fed 1,f \\,1tl'r 11cr J,1\, 
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rnu h ton 111 II t, h \ 

< ounc1J f cit th..it ll 

1gnill1,...,1nt effect on u\cr,t!I \\,lkr re,ourccs. 1 The 
, be pr.1ctrc,il hi rc4u1re eJ.1..:h of thc-,e l,1ndo\\ ner-, 
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1,c tho 1110 , lkln te, per d.i), ,1nd ftir thtsc pr('jl.'1.I-. a ",lier p1..'rn1i1 
h rcquir\;d I hr.., 1 1..11nd !)ltt1at1on ,, hcr1..· the ( \,n1n1i..,,;,111ncr ha-. ex-
I 11., :-.cd l \\ 1 111 'rlL .., to tnrc o re).!.ulallon I bcsc rcri111h .1rt r.1ntcJ tor the 
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111"11 u t1 11 s ... ,1-,1 11 of \pril through l)eu.::rnbcr I li1..) abu c,dl for c1 rel.i­
ll\ I n1 ill ,101, unt of ,,.11er I h,ough th\,... ftr-.t h,1lf of I ')65. about thirtc1..n 
hundrtd h h,\ 1y con-.truct1on r1..rrn1ts ,, ... re gr ,ntcd .1110, inc .1 tot.ii u-.. ge of 
le._, th 111 1 ht thou'>.tncl .1Lrc kl!t of \\akr The p11n1..ip.il difficulti1:, in thL' 
-.1tu tr 11 t 111 fH 1111 the J1L1..uli,n n:llure nl tht: 1..,H1tr,1.:t1n~ I 111c ~ I he l:On­

tr i.:t 1r 111 krn the f..t11.;c1.:,~lul hiJ on 111.in) ,1f tbc ~ hrgh\\.t)' prOJt'Ch i-. c:igcr. 
11 not r 111111..:d, to b1..: rn c,1nstruc11un ,111110-.t 1111n1cdi llcly .iftl'r ,,1nni11g th1.. 
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<.:•> t \ <ll"r upt on-, 111 the chcduk-. of h, 1h th<.· LOntr,11..tur .ind the llleln, 1) con1-
n11,,1l)n I or tin, IL' , n tllL \\ atl'r ( ornn11~ toner h 1s de\ doped ,1 tr1..:.in1l1ncd 
1ppl1~ 1t1nn Ir ,i.: <,s lllr llr 1 h\\,1) LOn,triJLlt n pernllh 
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At the time the simplified application procedures were adopted. the 
alternative of exempting highway construction use complete!) on the ground 
that the amount of water involved did not justify regulauon \\as also considered 
by the Council. At that time it was the Council's judgment th.it such an amend­
ment would be unwise because it \vould stimulate requests for exemption from 
many other users. The Commissioner has since indicated a \Villingnes:, to con­
sider excluding highway construction users from coverage by the act. Ho ..... ever. 
the amendn1ents proposed by the Council in 1965 included no such exclu­
sion.1'0~ Although the Commissioner would prefer not to have to regulate high­
way construction uses, apparently the earlier Pandora's box theory of amend­
ments creating exemptions still prevails.166 

Regulation Imposed 

Having decided the range of uses to subject to regulation. the IO\\a au­
thorities next bad to \Vrestle \\'ith the problem of the amount of regulatory 
power to exercise in regard to these uses Bas1cally, t\VO quesuons ,vere pre­
sented: ( 1) What standards should be applied to determine \\hether a permit 
should be issued, and ( 2) What limitations should be placed on permitted 
uses. These matters are obviously n1utually dependent to a considerable de­
gree. The policy established regarding who will get a permit is direct!) afected 
by what sort of limitations may be placed on a pem1itted use .ind the extent 
of limitations required depends in gre.it n1casure on the relative tightness or 
looseness of the permit issuing policy. To complicate n1atters e\en more. both 
of these questions arc vitally affected by the pollc, established concerning the 
"nghts'' created through granting of a permit. 

Standards. The statute 1s replete with tern1inology purporting to !:,'11ide the 
Commissioner in his decision ,vhether to authorize a regulated u,t! through 
granting a permit to the user. The most specific direction is found in 455 . .\ 21 
which provides '' In the consideration of applications for pern1its b) reguLneJ 
users, tl1e declared policies .ind pnnciples of beneficial use. d'- ::.et forth in th1-, 
chapter, shall be the standard for the determination of the dlspos1tion of the 
applications for said permits.·•,,,,. Accepting the n1.1ndate of this pro, 1~1on. 

16 ... See Bullard supra note 136. at 7, lll\\ \ Ali!), 6ht GA Lh. 372 I t96 'i 1. 

165 Another alternauve for handling the probkm might be to grant a .,1ngle rermll 
to th" ~tale Highway Comm1s,1on for all \\ater use ::1ssoc1,11ed "ith ,tate high\\ .I) con• 
,tru1.twn during the course of one conscruct1on se,bon !:>inul . .ir perm11, cL,ulJ be gr.1011."<i 
to county road authorities. Tbe,e m,1stcr permits would LL1ntaio the re,1rid1on, con 
s1dereJ essentrnl 10 regulaung this t)pe of u,e and then the pnmar~ butden ll l puh.ing 
these restnL11ons could be shifted to the .igcney obtaining the pcrnut. :::,ud1 ,1 proL·eJure 
\\Ould require a little stretchrng of the 1.urrent v.:Her la\,, but ltber:11 ct,n,11uc11on ot the 
,Kt 1, nnt \\lthout precedent rn its admmis1rat10n. 

166 A similar directive 1s found m the dcfin1tton of "Permit"" 1n ,455 \ . I \\·here 
that term 1~ sa1J to mean a \\ n1ten authori.i:allon "'lim1led as to qu.1nt1t}. time, plau.•. :md 
rate of J1vers1on, ~lorage or ,,·1thdr.1w::1l 10 accordance \\ 1th the Je'"l.1reJ pDlic11:, and 
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the problem becc,me n f determining "hat are the "declared policies ;:ind 
pnnciples of bcnefil.'.t ti u expn:s..,ed in the act. Looking first to the dect1ra-
uun of policy portion of th act. the follo\ving polic:; J<; articulated: "It is here­
h) (k:cl.trcJ th.it th en r welf.1re of the people of the state of IO\\'a requires 
th.it the \\at1;r re"our c f the state be put to bcnefici.il use to the fullest ex­
tent of \\ h11.:h they, r c 1p ,blc .... " 1 

•• 

l .lier in the sar e t1on, after declaring that the control. dcvelopment . 
.ind u c of \\alL'f ,1rc t regul,1ted by the state. the act st,1tes th.it the state 
"..,hall take such measures ns shall effectuate full utiltz,1tion ,ind protectron of 
the \\ atcr rcsuu recs of the state of l O\\ a. " 1 

' Thec;;e policy st.1n<l 1rds seem to 
indicate a desire to :1llocate uc;;c of the statc·s ,v.1ter to those per,ons \\ho can 
put it to its fullec.;t or most bentfic1<1l use . E\en the definition of ''\vaste" c;;een1~ 
to reflect this policy. \\ :1ste is defined to include the taking or u,1ng of v,ater 
"1n an) n1anner ,o that it is not put to its /111/ beneficial use •• 1t11 

1 he p.itcnt d1fficulty \\ith such loft:; st:.itements of policy is their failure 
to prtn 11.le .in) hint of the fran1c of reference b) \\h1ch the henficiality of a use 
1s to be Judged Is thl.! quc<;1ion of full bl.!nefit to be decided solely by cconon1ic 
cntcri,1. or i, ~ornc notion of seeking n1~. x1n1i1;1tion in the attainment of rec­
ogn11ed socict,d go.ti., 1ntl·nded7 Perhdp, purely esthctic stand,1rd:. should he 
u'>cd I he < \1unc1I 1, directed ,it one point 1n the <;1,1tute to C'>lablish and i!n­
f orLe J 1.:1Jn1prehLn'il\l! st.1tl'-\\ide pl.in for the "optunrun" control, protection. 
dc,clopn11.:nt, ,11lo1.:at1on, and u1ili1.1tion of the state's \\,1ter resources. 1 (~ould 
11 be 1h,1t the st,1tutc contempl:.ttc<l th.1t 1hc Council ,,L1uld. 1n crL.1t1ng !>Uch a 

pl,,n, de, d,1p <:1,1nd,ird-, fnr n1casunng the rel ..iti\e benefit to the state deri,ed 
frOlll \,HIOU<; t\rl.!'- of \\.tier u,e,? 

s c11on -l 5" \ I , in ,1,s1~n1ng the C~ouncil juric;diction c1,cr \\.ilcr u,c ap­
pl c 1t1orh. J1re .... 1-- the in\cst1g,llion of the e!Tt:~t of ,In) rcgul::itcd u,c upon thl.! 
t te c 1nprehen<,I\~ pl.111 for\\ tier re,oLtrLC'- Coupl,nf the ide.1 of a con1prc­

ht..:11sn c st tc pl;_in "1th th(; polic, Jccl.1r.1tion-; 1n f,n or of op111nun1 ,v.1tcr u,c 
,u · t th t a sound ar1,!un1cnt 1.:01I!J he n1ade th ,11 the leg1,laturc intcntkd the 
ft Ht Ill Hl f t nd rd, for d1 11nc.u1 h1ng het\\ecn u I.!, on the b,}.)i uf tht.:ir 
r 1.: 1,~ hcnefic . .: ne, 

r 

I he l. onHn1 s1oncr ,u1d the Cnunul h..1\c clc\.tcd to pl.ice a dtffl!fl.:nt tn-
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terprel:ition on the <.l.ilutc. one that requi11: pral.'.tlL,111~ no di-,cr1111ination 
a111ong u~e.., on bencliLialne...,s grounds. 1 

• .\!though nc\cr ,pcc11ically .1rticu­
l.1lL'LI. the ('n1n111i-,..,inn1.:r h,1s con .... istcntly pur,ucJ a poliC) (ll ::1r,111tin!! r,ermit, 
on a .... ho\\ in~ b) the .1pplic:.1nl th,1t he c,1n put th\.' .in1ount of \\, kr n.:quc ted 
tn a bcnelil.'.i,d u,e. A, dcllned by the act .ind aprlieJ bJ the <. on1rni-,,1oner, 
b1.:ncliLi,d use i-., a \Cl) hru,1d -.1.1nd.1rJ. In ctlcct. all u,1.:.., nl1t \\3 tcful or c,nr-,­
in1• pnilutinn are bcncfici,1I. :\.lo-..t rcvc,1l1ng uf the pr.ictic,d effect of thi;; poi ) 
is the f. ct th.tt 111 tcn yc,,r-. of aJ1nin1 .... tr.1t1on t)nly t,, L) ,1ppl11;,1tion~ for p1.: r­
n1ih h l\'L been dc:niL·J .• ind bnth of the"L' <;itu.1tiL1r1" 111\oheJ the: dhptl"1t10n 
ol Jra1n,1gc \\ atcrs. not the USL' of ,, ,Her. I hu-.,, to J.ill:. not a "in.,)e ,1p1~ti­
l.'. 1tion to divert. stt1rc. 0 1 ,,ithdr.1,, ,,,ttl.'.r ha-., beLn Jl.'nicd. 

'fhis liberal pc1lky ot p1:rn11t is ... u,1nl.'.e j-., not ,,itllL,ut -.ub,tanti,d support 
in the statute. t\..., rl1L'llliL,ned L,t1licr. 455:\ 21 Jir,:ch th.it the ,1,1nd.1rd for c.k-
1cnn1ning thl' Ji-.,po-.,1lion of pern1it ,q,plil.'..1t1011-., i, 0nc l>I bi:nL'fi...i. I u,c .• 1nJ 

bL'ncflci.11 u-.,c is -.p1:l.'.11lc,1ll) <lL·lincd 1n a bro.td t.1shi1)n. E\en ,tn.,ngl'r ::,upport 
f11r th.: (\11nn1i-,sinnl.'r\ .1ppro,1ch 1s found 1n 455 \.20 ,, hid1 dirL'Ch the l on1-
n11'-sionc1 to 6 r.1nt the pern1it if cert.tin tinding.., .tfL' fa\01able to th\.· ,tppli.:ant 
It is fairly clc.ir th,1l this dircl.'.tion to grant thc pi:rn,it ,.., l1111itcJ b.: th\.' pro­
\ i"inn..., of -l551\.2 2-.2-l Jc.ti in!! "ith s,1fce.u.1rdine. -.1re:in11lo\\ ,. but 11 \\uulJ 

~ - -
se\.'n1 thc (\1t11111i-.,sioner rc,1...,onabl.: t.1kcs the plhilil)ll th.11 the rc6ul.llory 

17!. lntervie,, ,,irh \\ Jter C ,1mm1,si,1ner Ri..:h,1rd Bull.1rd in 10,1a l 1!~ Iowa 

~l.tr<-h 1•1. 19hh 
171- lh,th of the ,1rrli..:Jt1L,ns tlcmeJ 1nv,1hcJ the .!1,ros,il <1f c,,,.,., ,u1 l.t,c "' 1er, 

11,11,ugh the u e 111 dr.tin,1ge ,,c11' \,•dll'n 4~'i.\ 2'il 1 l ,,t th1• 11111, < 001 rt•q,11n: .i 

rerm11 tor any rer,nn who d1verh \\,tier from the ,urt,1cl· J11c.:th 1nll1 .in, undcrgn un,l 
,,.,1eru1u1se (lr ha sin. i\n .1mendmcnt in l46'i rc4uir.:, th..: ,1pprln .ii t)t th•: \\ Jt.:r 1',,1 
lutilin l untrol (l,n11n1 ,u,n b:=fo1e a permit t,, d11crt 11,,ter unJcrgllnrnJ ,.111 r~ 1',ucd 
l1)\\' \1 lS, <>ht(,,\. Lil. 1~h ,-1 ( 196'.\ I. 

I here h,,ve \-leen onh llmr arrltcation-. for dr.iinage wcll rerm1h 10 J.1tc. 1,,,, of 
"hiL h haH· been Jenictl. I he Cl1mmi-.\loner has sa1J that the gcner.il poliL, ,~ t l rL tu,, 
,ud1 pcrm11s hcc,1Use uf the dangl'r of .:onl,1min.111,1n L'f the unJer.i;n,und ,,. tn ,upplt1,;, 
reheJ uron by 8'.\ per Cl'nt of lo\\ an, tor their J1 inl-ing 11 atcr. ~ce Bull,trd, 1 , , , 11( te 

116, ,It -1, 
I he pcrmll requirement i-. limited to new construclil,n,. ho\\e,e1, .,nJ , drJlll<l"'' 

,,ell cx1~11ng .,t the elfcct1,c J.,te of the ,1ct m,1) u,ntinue in op,•1,1t1c1n 1111h ,ut .1 permit 
1111 Jnc~ n11t c1eatc w,1-.te or pllllution. l h1, J1,1inctH'll ,rc,,tcd .,n tnlt:11,;,tlll'! 1111 11nn m 
one of L he t ,, ,, ca,cs in ,, hie h a permit 11 .ts JenieJ. It ,ecrncd th ,11 th,· • r '- nl h:id 
hn:n Jr.tilling a t\\en t\'•\l'\CO acre trad into a dr.11n.1ge ,,1•11 p1ic1r to the p.,, P ot ,t-c 
.1d I ati.:r he applieJ llir pcrm1"1L,n 11, dr.1111 ,t.,~n.int \\,11er fn:,m .mother 1h1111 ;:i.:rc 
l!eld :::-L·,cr.1I ad1oining bnJowner.s 1JbjecteJ .,t the he.inn~ ,in the gr, 11nd t11.1t t 1t:1r 
,, ,1tc1 \\ elh 11 e rt: in J,1ngcr l,f being pollulL'U. Test pumping, f I llm nc.1rl'} ,, ell r,1 <.:1.deJ 
no pollut1(1n frl,nt the L urrcnt l,per.il!on. yet the l ounr1I hrnnJ ",1n 1mnunL·nt d ng..:r ,,t 
pollut ion 11f .,n unJergrLllllld ha,in or 11.1terLl1ur ,e u tili,cd a:. a source (,f puh 1c :inJ 
private ,,ater ,uppl1cs." anti upheld the IH.,Hlll!:! oflke1', Jc..:i,ion to den) thl pLrlllll I hu,, 
the old lll .,inagc l1pe1 ,1tiL,n \\ "' legal t,ecau,t: p,1llut1on ,, ,, lll11 pr,l\ ed. but thl' apphc • 
tmn for .u.ld 1!11ll1:1l d r.1111.1gc \\'as turned J(l\\ n he 1. a u,c 1h1• d11 er ,iL,n 11 ,l\ 0('! pnll e,I ll1 bl.' 

lully ~.1fl' and \\lJl!-,1hlc. 
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~hcnlc cc ntcmpl,H d b\ lht; tatutc ic; cffectJ\CI) neg.icive in its opcr,1t1on. 
I h.it 1 , .in ,1ppli be gr,1ntcd .1 penn1t unle,;, cert,1in ,pcc1ficd con-
l1t1on ext t l h tcnnin,ll10n!> ,,nttcn h) the ( llrnrni,;siuner clc.1rly 

1ll1P,tr 1tc the; p< I IIO\\Ld After dc<,Lr1b111g the u,;e rcquc-,teJ .ind 
re 1t1n • the 1ppl1L t) to put the ,,.1tcr tn hc11el1c.:1.il u<,c, thc:r1..· follow~ 

1 r cll,1t1 ,n 11c l1n I lt:n1..L' of lou, l)f Inc fJLtor~, v. hich under the act 
v..11uld f\.qu1rc dt.::11 c:rn111 • 

I he I hilu oph n11ni,1r.1t1on rc1>re cnted b\ the ('nn11111s-;i0nt>r's re-
tu I to J1 Lnmrn ltc 1n1 t\ pc, of u<.crs r.11<,t'- s,ir11c que<,tionc; f·or t'\.implc, 
L , 1 •ht I c I keel, 1J , II the.:: ( 01111111,-.ioncr doc<; "' b'>llC <1 pcrn1it to C\Cf) u-,cr 
,ho ppli "' fl r c111c ,,.h ,t funcuon doc the regul.ition pcrforn1'! ,\rl' not ,,e 
J nd1n · '< ,d de 11 of the t.ixp l)Cn,' n1unc) .inJ 1ncon,cn1cnc1ng ,,atcr u,crs 

Lo 1..:l n 1dcr ,hie dc '!Ct. lor no .ipp,ircnt purpo~c) I he \\ ati.:r 0n1n11v-.ioncr 
11\ in1c r 1thcr con,1nc1ng Jn,,,ers to ~uLh qucc;t1ons Sub,tantJ,tl rL'gulator) 
func.t on., ire pl·rfor111c.::d b, 1he .igcnL\. I hc~e .1rc d1s1..u,..,cd in lht.: nc:\t ::.cc­
tr 111 Be dl lh ·si.: the rccul.itor) ,,gene) b .11:cornplt'-hing 1hn:c thing, th.it 

111.: th 1n n1 r •1n di) JU<,lrf, 1t,; L:\l<;tcnLC. I ir-,t, 1t 1-, cst,1bJ1.,hin, lirrn!) .irnong 
lo, 1 u t.:r the I rtllLlplc of cLntr,il .1d1ninhtr. t11in of ,,.itc, rc-,our1..cs \lthnueh 
1n 10 nc. of rc I \\ 1ter ,hortJCC It 1111) be J littk e 1rl\ to lcll it ,ould ~ccn1 
Lhc ,l k lll th1.: 1 0111n11-.-,11111cr ha-, ,,0n LOtnpletc puhlic ,ILCt:pt 111Cl' of the 1de,1 
, f , 111 .. r c ul tllun 111 IO\\ .1 Sl'cond, the ( 01nn1isc;inncr h.1, aLcun1ulJtcd JnJ 
) i.;1111t L 111, rt.:cor<lcd t1..·n )c,1r-; ,11 1nfom1,1t111n ---,inccrning the u,c:-, 111.itk· of 

I , ,, 1tcr r ,ourLc, I Ol)k1n • to the future ,vhcn n1orl' refined rcg11l.1LH1n 
11 , he r quired, llu<, 1nll)rr11at111n \\ 111 he ,n, ;:iluablc. r h1rd, the adn1ini-,tr.1-
on I ,.., h J I ub 1:1nt1. l 1n1paLI 011 both thc dc,clop1111..:nt nf ne,, ,upplrec; ot 

r t c IIH 1c cll11.:11.1u u,c of '-':\I trng ,uppltc, In, c-,11e.1uon, h) the 
(, n, 1 rH.·r h ,1.: tcntkJ to l11ghl1 ht <,1lu 111011-, \\ilcrt.: <1ppl1c.1nt, l,1ckl'd suf-
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ficit?nt, reliable \\ater supplies to carry on the ac, it) they contempl.itcd. S1m­
uarl\, such invcst1l!,ations ha\e reve,tled defects 1n \\ :.lle r d1\'ersion ,1nJ " 1t,.-. ~ 

drawal methods that resulted in \\ater \\aste. 1 

In \ie,\ of the herculean proportions of .tny rro_,r .. n1 directed to,,ard 
developing standards for measuring the beneficial use of \\atc r. it 1s under­
st~tndable \\ hy the Iowa authorities shied a,, ay from such an undcrt.iking 1n 
the early stages of adn11nistration. As time pasc;es and water den1and'> continue 
to increase, the time n1a1 be close at hand \\hen reconqder.ition of thi-; policy 
w 111 be required. Experience in other area,;; h.1s shO\\ n th.it such stand,1rd, are 
n1uch n1ore easily ec;tabl1shed before the problem re(!Ul,1kd reachc-; crisi-., di­
mensions It might be noted in this regard that the ne,\ l) cre:ited \\ ater Pol­
lution Control Con1mission is currently struggling \\ ith the problcn1 of estab­
lishing \\,,1ter quality standard<; for Io,\·a \\ aters. 1

; 

Rer;:ulating Pern11tted Vses. Because examination of the Commbs1oncr's 
handling of regulated uses reveals a virtually auton1atic i'isu,1nce of pem1ib. it 
should not be assumed that the activity of the Com1ni-.,..,1oner in the gr::innng 
of pern1its is purely ministerial Although ever1 apphc,1nl has recei\ed a per­
mit, they ha\t: by no means Jh\ays been allocated their tot,d request. The :.ict 
specifically directs the Comn1is.;,ioner to exercise his d1<;CrL t1on in reg,ird to the 
duration of the pcrn1its granted and the amount of u:-,e ,1uthorized. · anJ this 
discretion has frequently rc'iulted 1n the p,1nng of ,1n aprhc.1nt\ request tor 
water in respect to the tot3l arnount of ,,,1ter sought. the rcquc-.teJ tin1c of 
\Vithdrawal, the rate of\\ 1thdra,\al, or an, cornb1n,1tion of the three . Often the 
nece<;sity to reduce son1e a,;pcct of the reque-.ted use result-. f ron1 the ,1pph­
cant's ignorance regarding the an1ount of ,,·ater hi-., u-.e rc,1-.on.1011 require"· In 
the early d,t)S of a<ln1inistration. pern1it durations ,,ere often -.,h·1rply limited. 
but this has been relaxed con!:iiderably in later year-.,. 1 

• 

176. loterview with Deputy \\'ater Commis\ioner Chfford Peter~l)n in !0,la ( 11,. 

JO\\ a, J aouary 31, I 966 
177 Sec r-.torrh, "The Pollution Situation and Con1rols in lo,,a." paper prc:,enled 

at Semmar on Iowa\ \\ a1er Re~oun:es: Polluuon Control and Abatement. IO\\J ...,,,11e 

Unl\ersit,, No,ember JO 1965 
I 78 lo\, A Ci >DJ ~45 ~.\ 2ll ( I 962). 
179 At 1he outset of administration the Council determmeJ 10 mo, e ,1h1?.1d ,i.,,, h 

1n ~o for as the Jurauon~ for \l h1ch permits ,,ert.! gr.inteJ \\ere Cl)n.:erno.:J 'I hu~ 1nit1al 
irrigauon permih v.ere granteJ for three-)e,u term, Jn 1960 the C l)l1!1Lli t,, \I !11 11 bll 
160 aJtipted a poltcy ex1enJing the term f,,r \\h1th 1n igatwn pt:rmll, could h.: gr. nt.:l1 
tn ,e\.en )t.1rs At the ~ame meeting. 1',lol1llD 60-161 autht)ri,ed the gr.intmg of It) \t.1r 
permib fl)r \ 1um-.1pal anJ l nduqri:.il u~e In 1963, b) \lnl1on h3-29, tlK ( ounltl dLL1,kd 
to authCln7e 10 )e,ir irrigation perm1h \\hc1t' the ,,,,tcr ,l)l!ILt: ,,.1, fll.'Und \\,1kr ,ir • 

rcsc n l,,r. 
The table belO\\ general!, tk1Luments the enforcement of th<-' C ounul's pnhl1e, C(ln 

cernrng i1ng.1tton tisc, l'ht: 1.1blc ,ho\\s, 111 twchc -rnonth r.in~..:,. the .1111 unt .,_ f time 
1eque\ted h) appl11.:,1n1s for all 1:, res ,it irng.1t1on u,c and the ,un unt ,,f time ,1ct11,1II} 
granted in the pc1rni1. In the later ,car, the figure, .ire ,c,, cln,c lH 1n,; to the l )O,crnn: 
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Besides this sort of sc ·eening process, the Commissioner also normally 
includes one or more of a ariety of conditions in permits, the nature of the 
cond1t1ons depending on ti e type of use involved.180 Often these conditions 

of the Council's policy towa n.. duration of irrigation permits and effective prc-appli .. 
cation counseling by the w,1ter authorities. 

1957 
Rcq 
Gr 

1958 
Req. 
Gr. 

1959 
Rcq. 
Gr. 

1960 

TABLE 4 
[ uration of Irrigation Permits 

T ime Requested and Time Granted (in months) 

1-12 13-24 25-36 37-48 49-60 61-72 73-84 85-96 97-108 109-120 

0 
0 

0 
0 

0 
0 

0 
0 

0 
0 

0 
2 

0 
3 

0 
38 

0 
174 

0 
0 

0 
0 

0 
0 

0 
0 

0 
65 

] 

132 

0 
0 

0 
0 

0 
0 

0 
0 

0 
0 

0 
0 

0 
0 

0 
0 

0 
0 

0 
0 

0 
0 

0 
0 

3 
0 

104 
1 

308 
1 

Req O O 1 0 0 0 0 0 0 1 02 
Gr. 0 0 74 0 29 0 0 0 0 0 

1961 
Req. 0 I O O O O 1 0 I 37 
Gr. 0 I O O 2 0 37 0 0 0 

1962 
Req O O O O O O O O O 132 
Gr O O O O O 1 130 0 0 I 

1963 
Req O O O O O O O O O 175 
Gr. 0 0 1 0 0 0 101 0 0 73 

1964 
Req. 0 0 1 I 0 0 l 0 0 149 
Gr O O I I 2 0 23 0 0 125 

1965 
Req O O O O O O O O O 41 
Gr. 0 0 0 0 0 0 8 0 0 33 

18() Illustrative of ,uch conditions are the requirements routinely inserted in the 
permits of matenah producers The use and discharge of water in the production of 
construction materials such as sand, gravel, and rock, has caused several problems fo r 
the Commissioner. The~e uses are basically noncom,umptive, yet they may cause both 
qualitative and quant1tat1ve harm to other users. Where \\ashing operations return 
water into a stream, damage may be caused if the water has a high content of impurities. 
Thc,e 1mpurit1cs may settle ou t qu1cJ...ly causmg the stream channel to become filled or 
they may remain 10 su-;pen,;ion and cause turbidity tha t 1s harm fu l to aquatic life and 
generally rcstricb use of the stream water. T o guard again-,t thic; poss1b11Jty. permit-; 
1v,ucd to materialc; producers contam a provision similar to the follo,.ing clau,e: 

\\!itb the exception of reasonable quantities of water lost in processing the ma­
tcrialc; produced, water \\lthdra,\ n pursuant to this permit shall be discharged into 
an unnamed tnbutary of the Des ?-.tomes River on the land described herem, shall 
be of '>Uitable quality, and sh.Ill be so discharged as to preclude floodrng or other 
adver,e effects. 

A co1 ollary prob km occasionally caused by materials 1s the Jev.atcring of the aquifer~ 
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are ">imply reminders of the obligations imposed by the dCt "uch as the duty 
to file periodic use reports, 1 ' 1 or the duty to avoid ,iolation of the state pollu-

tion control Jaws. -
One regulatory prerogative not granted the Con1n1issioner or Council i, 

the power to grant ten1porary permits in t1n1e of en1ergency. The Con1m i-­
s1oncr nLt) su,pend a pern1itted U\e during an e1nergcnc). but he c.1nnot .1u­
thori1c ,1 ne,\ ll'-L'. The Comn1issioner does not ye,1rn for ,uch a po\\er . in fact 
he i, grateful not to have it. 1 " 1 The explanation for thi-.. ,1ttitudc i, generally 
couched in terms of the nun1erou" pres-,ures that ,,ould be brought to he ,n on 
the adn1ini,trJtor to excrci\e the power 1t he po,-,esscd it. ,\!though it i-.. not 
difficult to syn1pathize \\ith the Con1n11ss1oner'-; ,1pprehensions. it i, !cs-, ea,, 
to ,1ppL1ud thi: concept of admin1strJt1on they revc 11. To par.1phr,1sc ,1 former 

President. kitchens ,HI! dc<,1gncd to he bot plJces. 
C'o1n111nt1rive u~e and Prorectfd F/011. ,\II of the regul,1tl)r) pracuce, 

that ha"e hel.!n mentioned thus L1r pert,11n cquJII) tt) all t::,pes ol u~c, l-10,, ­
evcr, the principal thrust of the Con1n1i,..,ioner'-., regul.1uon of pern1ittcJ u-..c-, 
en1,1natcs fron1 a pol1C) decision tn d1ffcn.:ntiate bct,,ccn cert.tin u,c.., on the 
b,1sis of their rel.1tivc con,un1ptivcness. "Consun1pti,e U'-1.." is a tcrrn u-..ed h) 

the Con1n1i'>-.1oncr to dcscnhc \\ithdra\\,\1-, frnn1 .i strcan1 or fC'-Cf\Oir of sub­
\lanti,tll) rnore ,,,,tcr th,1n 15 returned The ,t,1tutory tcnn ··J1..plclln!.'. U'>t · • h 

dehn1..d n1uc:h too broadly to accn111pli-,h the dl.!-,ired n.:gul ,1tor) re..,ult. '>Ll:tion 
..i55 \ 22 pro,idl.!s the basi-.. for this cruci.LI regulator) Ji~tinctinn. ·r h;lt s1..1..t1on 

frtim \\ h1ch the matcnah arc being e'<tracted. I 11tlc dat,1 i, av,11l.1b lc 1' n tt c 1.: fed , f 
JC\\ atcnng on ground \\ ,1tcr ,upplies 111 the ,ire a. thcref1J1e. rcrmll, gr,u11cd to m.,1e n 1b 

prnJuu:r, c.1rr) 1ng ,in Jc.:,,atcnng nre1.it1on, require the p1.:rm1ttce tu hct p 1c1..orth o n 

hi'> dC\\ atcr ing 181. lhe requirement o( report, 1, made a n1nd1t11..1n ,it thl' p1.:1mtt umkr th1.: ti.1 th1..r 
vague .iuthont) of ~-l'i5A .2b(2 l Collect1on of \,,11cr u,c 1cp<.1r1, "11ne , if thL' 11np,)rt nt 
facch (lf the lo\\a regulator) ,ch1.:mc . I hu'> for, time and m ,,npo\,cr J1m1tauon, h,1\ C 
prevcnteJ comp1l:.it1on and .1naly-,1, ot the,e rcpo1ts "o form.ii pr,11..ld111c h.1 h:cn 
adopted for \cnfy ing th,: ac1..u1 a1..} ol the u,e rc.:plHh. 

H\2 ",ec In\\\ Ac1s 6ht G \ d1 175 ( 196'- I. 
183 ln\\\Colll -l'i5A28(31 (19o2l. 
18-1 ~cc.: Bullard, ·continuing Need-, for \\',1tcr La\, Adm10i,trat1on:· pap1..r p re 

..,ented at the 19th Annu,li t\ leeung, ~011 ( on,en ,1t11n1 Sti..:1et} of Amen1.. ,1, J,11.. h. un. 
M iss., Augu-.t 26. !96-1, p. 6 ( l\l1mcn) It 1s '>OnlC\\hat hard to undcr,tand h1J\\ an emer­
genc} p(l\\ er to grant pernub differ, grc.it l> from the pLi" 1:r .1ltcnd) p,i"e,, 1:d u n<k r 
~455A.28t 3) to -.u:.penc.J pcrn1ih 10 lime of emergen1..} . l hu, f,11. the tin I} ~1lu ,1t 1l n, 111 

\\ hio.:h an cmergc.:nc} power might b;ive hcen u,dul h,IYe .,n,cn 111 i:onncdl(lll \\ 1th the 
d1,1..ha1 ge of cxccs-, \\ ater from coo,trucuon proJCLh A hurlding ... ,,nt1 .1t:1ur \\ ho ~tnh.t.: 
\,atcr 1n excavaung a found:.llion could harJI} be expected t,, \\311 '.'ll d.i~ \ 111 tibtam 
a pc1mll bei.:au,e pumping out the a..:o.:umul,1ted \\;1ter 1t1\1>l,c.:-. the J1, d1,1rgc til n1< 1e 
than 'i,000 gallons. To date, the Courn.il\ po!IC} 111 ,uch 1..,1'1.:'.> ha., been to s1mph ,1\c.:r­
looh. this technical v1olauon of the ,11..1 and alluv. the u1ntt.1dor to J1":h.1rge the v.akr 

185 l cl\\- \ Coor ~455A I ( ! 96:'. l includes 10 the c.Jd1011111n of dcplctmg u~e an) u,e 
of water that "might impair the natural re~,1ur1..e, of the '>t.ite'' or " might injure the 

public \\Clfarc" 1f not controlled. 
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liniits the authorit) to I ue permits for u<;es of \vat er from a stream to cases 
,,·here the protec ted flo\\ f the stream is preserved. The effect of classification 
as .i con<;umpti\c u e c 1n l"le appreciated only if the concept of a protected flo,v 
i-. fully grasped. " Protected flo,v" is the abbreviation used by the Council to 
describe the conct:'pt denominated "estabhshed average n1inimum flo,v" b) the 
act.1 ' 

A.ccording to the ( n1missioner, the protected ftov,· is designed to provide 
"adequate protection tc• •he supply of ,,atcr for ordinar1 household, poultry, 
livestock. and domestic animal uses. for fish and wildlife. for recreational 
,1nd e.;;thetic uses of the river. for pollut1on control and dtluuon of ,vastes, c1nd 
for other u.;;es of a public nature."1

' In short, the idea is to assure. to the ex­
tent ross1ble, that the flO\\' in every strean1 in the state is maintained at a level 
sufficient to satisf1 demands of the type specified above. In order to accomplish 
this it is necessary to calculate the minimum strean1 llo,,. that will satisf, these 
demand, c.1nd then protect that ilo,, by preventing ,,ithdrawal by <1ny pern1it­
tee "hose use ,,ould din1inish the flow below the protected level. 

1t is cit this point that the d1chotom) betv,cen consun1ptive and noncon­
sun1pti\e users becon1es rele\ant. It stands to reason that the onl', pennittees 
\', hose u~es endanger the protected flo\\' of a stream are tho~e ,, ho take out 
subst,1ntially more " ',Her than they return. The user ,vho temporarily diverts 
the Ho,,. of the stream \Vithout lessening the amount of ,vo.ter pc1~sing down­
stream from hie; diversion poses no threat to the n1aintcnance of the protected 
fto,,. Therefore, only permittees making consumptive u~es should have their 
permits conditioned on the continued .1vail.1bility of \vater .ibo,e the m1nin1um 
protected no,v This 1s the construction the Water Commissioner has consist­
ently given to the 455A.22 requirement through the creation and appltc.1tion 
of the consumptive use test, \\ ith the result that all permits involving such uses 
are specifically made subject to the requtrement of preserving the protected 
flov,1 .1 8 

186. Iov,·\ Coot §455A I ( 1962) provides : 
.. Established average minimum flow" means when rea.sonably 1e4uircd for the pur­
pose of thi \ chapter, the council shall determine and est,1bhsh the avcr,u!e n11nimun1 
flov. for a given watercour,e al a given point thcreon. The .. average minimum flow'' 
for a gi,en watercour,e as u ~ed 1n this chapter shall he determined h} the fnll O\\ ing 
factor\: (a) Average of minimum dail, flo\\\ occurring during the p11:ct.:d10g }t.:::JI\ 
ch,>\en by the council a-, more nt.:arly rerresentativc of changing cond111ons and 
need, of a given drainage area at a particular tin1e; (bl mrnimum daily flo\\, :-.IH1wn 
by experience lo be tht.: limit at which further withdrawal-, v.oulJ be harmful to the 
pubhc intcrc~t ,n any particular drainage area: and ( c) thr -.e minimum daily Jlo\\ ~ 
-.hown by est,1bli\hed discharge records and experience, to he dd1nitely h,1rmful 
to the public mtert.:~t. Such determination \hall be ba\ed upon available llo\\ dJta, 
supplement, when avatlable <lata are 10completc. by whatever evidt.:nct.: i-. avail­
able; ... 
187 Bullard, supra note 184, at 3. 
188 Interview with Deputy Water Commis~1ooer Chfford Pctcr-,on at Iov.a City, 
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Onl) I\\O prnblerns arl: app.irent in thts minently rattonal po!IC) Ont: 
concerns the stand..ird, cn1plo)ed to dctern1in~ \ hat \lse , re con,umpti\l: \!­
though one or t\\0 utiec; and .1n occasional n1aten 11 producer are ,o clJs'ied. 
to d 1te, i, rig.1til1n is aln10--t the only u,e of lo\\'a \\ ater con1;1~tentl) cL ss1fi .. d 
,t'> con,unipti\c. ~one.: could reali,ticall~ qucs.ion the \, hd1t) of tht'- clas,1fica­
tion as ir ril!, tion is a, near!:, con,u,nptivc:- a ,, ater use • , i m de in this re­
gion. )'et, "'it the onl) u,c that dese~e,; the c<1nsun1pti\e cl. c;•-ifi1.at1on? J\lu­
nicipal con,umption of \\'ater ma:, run a-; hil!h .ts 15 perlent. and ,omc 
rnocc,,inl! indu,trie, CPnsumc ,ubstantial n1nount, of \\ ter ~otiun, of 
equality of trc:1t1nen1 .1n1ong users \\OUld secn1 to ,uu.!t:5t th 1t each u,e that 
hus .1 con,un1pti\c l:h nactcr should be subjt:ctcd 10 the same protected llO\\ 
rcquiren1ents. hut thi.., begin, Ill touch on the prH)rit qut:",tion, di,cuc:,ed in 
the followinl.? section. 

The sccnnd potcnti.d problem \\ ith the policy of recul:1tin1.? con,umpti\ c 

l l)~a. Jnn. , 1. 1906 
T he potent1.1l num\)(;r of n1n\umrt1, e ,tream u~e, and their d1 tntiut1 n rounJ 

the qt.1te arc sho~ n h\ the map tic lo~. The m 1p ,h(''', nll rcrm1ts in f ' n J nc '\ 
I 96 ~ hv count\. "ith the ,ource cif the u~c ioJic 1tcJ b; the three numhi.:r-, 1n ~ne The 
fir-t n11mhcr repn:~ent~ the totnl of permit~ uuthl,rtz1ni; ,tre 1m II e the nJ n mber 
is \\di perm1h, ,ind the third shCl\\S n:,en·0ir use I·or c,:1mpk, 1n I ,on c unt there 
nrc inf, r-.c two permits for ,trcam u,e. 1,,0 tor well~ ind none f,,r re enmN 

IR9 ~ec l)aq,hon, [)cmandr for an.! fTrrf r,j IVat,·· 1n lndu rrv, rn I)\\,',; \\ llfR 

R,._o, R<IS, "7J· O'Connell. fo11a'f ,\'th H'at,r St11t11t1• 5,'\.'io 
190. A 1,,, k at thl h1, hell,,, n 0f pt•rm1ttcd usL', h, .;nur, c of ,, ter ~1 rrl\ h,,w s 

that m0-,1 U\er, rely 0n grt1und ,,.,ter ralht•r thnn ,irenm, fl1r their, tcr ~upp 1c ,u 1 
the number nf u,l<i rching ,1n qn: un~ is ,uh tant1 ti lOOU h th t ~ 10d I k hhoo I ,x1 t, 
for hx·al ,1tu:11ions \\ here in 1g.1tnr., con,umpll" e rnJuqrie,, .inJ mu01c1pnhuc, m.1, tie in 

rnmf'l't1t1<,n f,,r the \\ 1ter of a p.1rtkul.1r ,tr cum "hen the 11,,\\ 1, nt n lo\\ cbh 

T../RII:5 
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users to prcser,e a certain protected flo\v concerns the level at \vhich that flow 
is set. If the flon.: is set u1 easonably high. the intere,ts of regulated consump­
tive users are substant ial) prejudiced. Another of the critical early policy de­
cisions made \\a::-. the sc i tion of the method to be used to establish the pro­
tected tlo\\ s 1n all of the <streams in the state. Once ag,tin, the Council made a 
v..iluable contribut, n to he success of the regulation by devoting to the mat­
ter the care and sud~ It cserved and thereby arriving at a readily supportable 
procedure. 1 ' 1 

The procedural guidelines set forth in the act for determining the pro­
tected fiO\\' rern1itted the Council a good deal of latitude. In essence the 
statute directed the Council to consider the avail,1ble flo\v data reluting to each 
\Vatercourse and to reckon what level of lo,, tto,\ occurring during typical 
years is the point belO\V \Vhich further \\ithdra\vals from that stream ,voul<l be 
harmful to the public interest. Established discharge records and available in­
formation revealing experience relating to the effect of various lo\v flO\\S ,vere 
the sources to be primarily utilized, although \vhen these \Vere lacking, any 
evidence ,n ,1il:1ble could be used_ 1t•2 

It has been Io,va's good fortune to be extremely well served by the United 
States Geological Survey. The value of this level of service becan1e apparent 
in the course of determining the protected flov.·s. The U.S.G.S., in cooperation 
with the State Geological Survey and other interested groups, maintains flow­
gaging stations on about one hundred major Iowa streams. Records from most 
of these g.:1ges extend over at least a twenty-five year period. Low-flow meas­
urements from these records constituted the primary data used in setting the 
protected flow-; on these major strean1s. Follo'>ving the passage of the \Yater 
Rights L.1,v, a progra111 of miscellaneous low-flov, measurements at about 450 
additional locations \vas initiated by the U.S.G.S. in cooperation ,vith the 
Council Flow information obtained from these gaging points is used to set 
min1n1um flows on sn1aller streams and tnbutaries con1parable to the estab­
lished protected flows in the major strean1s.1 ' 3 

191 , Protected flow requirements should not be confused with the provision, often 
\~ ntten into highway construction permits, see note I 62 supra, nor with the provisions 
commonly included 10 storage permits for on stream re,eno!fs - impoundments 
created b} damming a watercourse. The provision used 10 ~to rage pt:rmih usu,ll ly reads 
,;omewhat a\ follows: "Perm1ttee ,;hall provide for the down,tream discharge of that 
portion of the natural flow in said unnamed watercourse that is required to prevent ma­
terial damages to downstream u~ers." 

The purpo,e of both such requirements emanate from the same rationale a'> that be­
hind the protected flow rule, but they are not directly related to any established level of 
flow. 

I 9l :::,ee de,inition of ··established average n110imum ftov." set forth in note I 86 
.rupra which t.:mbodics the procedure for s1:tting the fill\\. 

193 See Bullard, "Operation of Iowa's \Valer Rights Law," paper presented at the 
I 16th i\leet,ng ot the \l1"oun Basm lnti;:r-AgenLy ('-1mm1ttec at :::,1ou,x C1ty. lowa. Dc..l.:. 
15, J'l60, p. :! (~l,meo) . 
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Gcncrally. the procedure used for :-.cttin the b.i,c rrotc'"ted flo,,s for 
n1ajor ,1 n.!.1n1s involved the de, clopn1ent of lo\\-f requenc) and dur .ition cur, e, 
fr,r c,H.:h -.,trean1 for \\hich adequate lo, -tlo,\ information \\,t:, a\aiL1ble f he,e 
calcul,H1nns \\ere prepared b) the l "'GS 1n cooperatilHl \\Ith the Council 
,11J puhlishcd 1n 1958 a" .1 bulletin LnlltleJ "l \H\-FI(_)\\ CharJ--kri--.tiv, of Io,\a 
~trc,101, ." fhe Council then re, ie,,ed these ligures in Cl'Operation \\Ith the 
,t..te geolue:i..,t. ,ind rcprc,cntati,e-, fron1 the Dep.1rtn1ent of Health. tht'.' Con­
,cr,at1nn (\)m1ni-,s1on .. ind \)ther interested boJ1c, r he purpose of the --{~n­
sult.1tion, \\a:-. to ach1e,e cnn,L·n,lh on ,1 le,el of a,era~e ,tre 1n1 tlov, that 
,houlJ he protected on :1 ,t,lle-,, ide b,1si,. subject tn adjustment for local pe 
culiarit,c,. 'fhe k,el of llo\\ ,ettled upon a, adtqu.itel) prl11lcti,e of the puh 
ltc intere-,t \\ a, a tlo,, le, cl equ.1kd or e\cccded h, he str..: .1111 1n, oh ed 8.1 
rcrcent \ll the t1n1e bct,,ecn \rril .1nJ \eptcn1be1 1n t e p.1'1 ,e 1rs determined 
to ht: 111<1'I represcntati,e of norn1.1l LonJ11ions. This ~-4 pen:, nt fi 'ure n1can, 
th 1t ,n ch.1rting on .1 ,•r:,ph the ltn\-lll)\\ rel:'ord, of :1 p 1rt11:"uljr ,trc.1n1 Junng 
the \pril thrcn1ch <;t.pte,nhcr perind. thL· dtsch,iree rate l1f the '1rea,n \\OulJ ex­

t.Ced l1r equ,il the flv\\ estahli,heJ d::. the protected tlo\\ S-! r---rccnt of the 
time 1 

'
1 

In .ippl) ing the S-4 rcrccnt ,t.tndard I() e,t.1hli,h the 1111n1111un1 pnite--ted 
llo\v 11f each -.trt',1m. the inJ1vidu,il ch,1r,1cteri'-lil:'s l,f that -..trL•,1111 ,,ere l()rl 
-..idcred. fhc 84 PL'ICCnt guide"·" adJU'-IL'd up ()f do\\n aLcordtn" to th1.: de 
n1.ind l,f thl' public in1c1L·,t in e.it.h c,1,1..·. BL'f(,rC lin.111) ,ctt1ng the --irc, 111 flu,,-.. 
fur indl\idu,tl strc.1111', lhe ,u!,!!.1L''tcd pn)(ccted thn,, \\ere l:'lrlul,1t1:d tt, 1he 
v,11iou, intt·rc..·<;tcd a~L'n1..iL·, ll1r thL'll --·l1n1n1cnh .111d ,tl''•'e,11l1n, < )ncl ,ub~t n­
t1,ll agrccrncnt "•'' llht.1incd 11n the 1e.1,l1n.ihknc,, 11f tht· k,cl ,Lt for ,1 I) r 
t1cul.11 ,1rean1. that k,·el \\ h ,hlnptL·d .ind re--·\1rdcd \ ,111nL·,,h 11 f(ll!Ch "l -
prux1n1.1tit111 llf ,, h,1t the pr(llt:Lll d lln,, 111c.1n, "' .1 pr.1,:t1L .1! n11tk r i, th 1t 11 

i-, 1 le\\·I of rninir11u111 tlP\\ "hkh. unck·r natur,11 Cl'TH.lillllll'. h 1, :, .:-0 pcr--·ent 
ch,1ncc ul ocL·ur rcnct· in an~ ::,,, en yc;l!. 

If .i --·l1n,u111pt:\.L' ti...cr undcr,1,1nd, ,, h 11 thL prPtcL·tcd lh1,, n1e,1n.., 1n 

IL'lllh lll the -.,1.11i,t1c ii lik.L·ltlHJl>d tif h1., h.1, 1n' ,, ,lier ,, hl'n hL need, 1t. h, 1, 
in ,1 po-..itinn tn n1.1kc .1 tkct,il,n ,, hethL·r It' rely entire!) nn thl' ,trL·.1111 \1 T "CL k. 
suppk111ent,d ,, .11l'r 'tlllrl..'L's 1 hu,. hL· 111,1) detL·rnunc th.it thL' one u1 ,,:-.: 
eh.incl' uf thl' ,trL·,1111 ll\1\\ di1nin1.,hing t\l ,1 ptiint \\hCrL' hl' cannt1t 111.ik.e \\llh­

dr:n,.1ls thic, not juqify the.· Ct"ls .1,,l,c1,11cd ,,1th dtcl·in•' .1 \\di ur Ll1n,11uc1-
in~ st11r 1 •c f.1cilitic,. \11 he rn,n .11 ,i,L .i t ,l L't1ntr:H\ dcci...1011. ' l'hc 1111pl11t:1nt 

J()4, lnt..:n1.:\1 w11h ',uh> \\'nt ,il.,. l ' ntkd t,IL'' t,c,1!1•1'1,·.il "-unn. in llJ\\,1 t ll\ 

lll\la, 1\l.1\ 11, 1966, 
1., 'i SL'<: Bulbrd , 111rr11 11\>IL' I 1'-1, .ti , 
l 9h. I h.: 1•nc 111 '" d1.1n.:,· rl'l.:1 red 1,1 "' Jcrt\L'J tr.,m thL' ,1pprL,:-.:1m.1tl'I} 16 r,::r­

c.:nt L h,111..:.: lh.tl the !low 1n ., gi\L"n ~1r.:,1m 1\1II r.:1:cdc 11, 1>r bch1\\ the .:stat-lt,ht'd rn1 

tcdcd 11011 10 any ntirm.il i1rig.11wn ~ta,,,n \hl• 1,1 t-c l·nn,t1k1cd I thl' 11mm!; t>i the 
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point is that he has some re <;onable ba..,is on \vhich to e\ aluatc his alternatives. 
Having estahh-.hed the base minimum protected flO\V<; 1n the major 

streams, the flow-sett ing\\ rk of the Council effectively \\c1s ended. However, 
the \\ ork of the Con1nU '>'- '1er and his staff \Vas just beginning. It should be 
understood that the ba, e '1rotected n1inimum flows set v.:ere originally ex­
pressed in terms of a n1ca rement taken at the n1ost downstream gage estab­
lished on the strean1. T h, figure bv it<;elf had little me.1ning in reference to 

~ . ~ 

the minimun1-ftov, requirements to be imposed on a user on a tributa0 m.1ny 
mile" upstream. To enforce the protected-llO\\ requiren,ent. the Con1mi'-.­
sioner must calculate an equi\alent protected flo\v for each consumptive user. 
The protected flo\v at any point of \\'ithdra\val is determined by comparing the 
drainage 1rea of the stream at that point \Vith the drainage area at the do,vn­
stre.1m gaging point, taking into consideration the drainage characteristic.:. of 
the \Vatershed. 1 

,; These calculations are made easier by the availabilit1 of in­
clusive drainage data on a.II lO\\'a streams having a draina[!e area of more than 

~ ~ ~ 

five ,quare miles. 1 
' Calculation of the equivalent flo\, is also aided by infor-

mation obtained from the n1any partial-record gaging st.1tions scattered around 
the state. 

Tn practice, the precise protected flo\v at a gi\'en point of \\ithdrav,al is 
not calculated at the time a consun1ptivc u,e permit is issued. Rather, the per­
mit exprcsse.:. the limitation 1n terms of the n1inimun1 lO\\ -flO\V set at an 
e-;t.1blished gaging point do\vnstrec1m fron1 the permrttee. Fre4uently, the permit 
further requires the permittee to cooperate \Vith the Comrnissioner in estab­
lishing a g::ige to check his protected flo\v level. '• 

On!) 1n tin1e of \vater shortage does it become necessa0: tn provide the 
pcrn,ittec \\ ith some fixed standard for detem1ining the protected tlo\v at his 
point of "ithdrawal. The \\ ater Con1missioner"s office is kept informed of 
strean1 g«ge readings around the state and c:encrallv also ha~ first-hand infor-.._ ._ .... ., 

1na tion nf regions ,vhere potential shortage, arc likely to occur. Usually the 
Comn1i,s1oner's office has several \\eeks· notice of the likelihood of tlo\,::--

ltl.ely nct:d for supplement irrigation. For cxample, 1f the crop for which irrigation may 
be needed is of a t} pe that mature<; before the stream ordinarily reache5 ib lov. point. 
the irngator may be running much less than a I 6 pt:rcent risk. Another point to be con­
sidered ts the level of loss likely if supplemental irrigation from the \trcam i<; not po,~i ­
hlc \\ hen needed, 

197. Interview with Deput; \\",1tcr Commi'isi0ncr CliftnrJ Pdcr,on 111 IO\\ a Cit}. 
[O\\ a. J anuar, 3 I. 1966. 

198 [o\\ a High\\ ay Research Board, Bull No 7. DR.,tN ~GE ARF ,s OF low, STRF \MS 
( 19'i7 \. 

199 A typical provi,1011 reads a-. follows: 
It ~hall be the dnty and re,pon'>ibtlity of the perm1ttee to cooperate \\1th repre'>enta 
ti,C'i of the Water Commis\ioner in c~tablishing a convenient ~t.dT g.igc, and to lkter 
mine hy reference to this gage. that hi\ withdrawals do not violate the llnw re-;tr1ct1on 
impo\cd herein 
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hclo \ the 1111ni1nurn proicctcd tlO\\. During thh 11n1t ,;tep, are 1.1ken to 1non1tor 
con u111p·i,c u-;c nd t(1 prLpa1c to aJ,i,e tnn un1pt ,e u er-.. to shut do n 
lhl ir nrl·r 1t1 in-; 11 the con-.;u1npt1\ e U'-r ,, loca1rd ne.,r n c t ,hlt,hed flo, 

,re. the tl',er 1-; 1nqru1..tccJ tL1 ",itch the gage ind cc , "1thd1 \\ "hen thL 
flo,, f ,111 In 1he le, cl 1...tlcul 11cd a-; the cqul\ knt pro1cc1cd tlO\\ at hi, \\ 1th­
dr.,,, ti pl1tnl. 

11 no re •ular gai.:e j,; hand,, the (~lJn1n1i,,ioner \\ ill c u t' the tn t 1IL1tron -
of a ,t, IT r, gc at sonic h)cath1n co,ncnient to the u,er I h u r , 1 then he 
.,d, i,c I ()f the polnt l n the '-I fl g,1gc 1t \\ hrch he nu1 t stop h , 1thdr 1, 
\-., lht trc:1111 flo\, d111p, BL,IICr to the protected tlo,,. ,upeni,ion j., intcn,1 

lied .,nd u,Lr~ ,11e chi cd of the lil...LltlH1od the ,,ill h \1: to r -..e, ithdr, , 
:-.c\ L, al Ja) s prior to the t1111e the 111in1rnun1 p lllu.: 

re.1chcd rIIL fin ii not11ic.ltion tn ,u-.pcnd ,, 11hdr,,\\. I 
u,cr J'l'r,unall) 

flo ,. 1, e\ t:~tcd to 1-ic 
i, co111n1un11 . .: 1tcd t the 

I hus 1 1r thi, pn11..L durc h,1, sen ed ll.1 .1dC'qu 11L'l) ~ ft •u.1rd :l , in,l 1n­
cur,il1ns into the pr0tectcJ !lo,,. \\ hl'lhl'r it ,, ill tunc11nn L'fhc1L'ntl\ 1n .1 1101,,. 
of rn.1j(H d11Hrf!ht ,~ ,(1n1C\\ hat yuc,th)n,1hle .. 11 le:i-..t un)e,, tht Co1nn1is,inner·, 
st.ill is ,uh,1.1nt1all\' holstered . 

• 
()nl lrnal 1cgul.1tt1r) polic) LiC\'Lh11l'J h' f 1(·1!1t lie (.'nfor.:cn1 nt of the 

prnkctcd tln,, Ct)nc1..·r1 111ust be dc,cnbl.'d to lull) cn111pk·tc the ricture 'I he 
C 1)1111ni,qo11cr h,1, i:n:,1tC'd, n1t1rc l,r le,, l'llt nf \\ hok dtllh. a pr1111..·1ple t'f 
.. ,un1n1.\litH1 11«)\\ ·• "hi(. h he .1ppl1es tc i:(1n,un1ptivt' u,cr,. 1 o und~ r,t,1nd th1, 
puli1..·:-. i1 llr-,t i, nc:L'1..'s'-,lt) tt1 kn(''' 1h,1t Lhc ,trr.1111, llf 1he ,tall' h.ne b1,;en d1-
, ided ,1dn1in1~1,,11i,l'ly into -.111.tlkr ,egrnent-. ()r fL',1ChL''-.- The ,u1un1. uon 
lltn, r ulc ..:01nc ... 1ntt1 opL'1,1ti1)n ,In) tune 1norc than t1nc C\ln:-.u1111,1i, c u,e I h -
c.itL'd \\ ithin the ,an11.' re.ich tif .1 strc::un \\ hen thi, i-.. thl· ca'-c. the ~un1111Jtll'n 
lhn, princi pie requi1 c, th.11 the cut-L)tl pn1nl fL)r e.1ch of 1h..:-:,c ct-in,un1p1i\ e 
u,cs '"ill be the c..'qlll\,1lcnt pn1tcctcd llll\\' \\ith1n tht: rc,h.:h pfu., the C1)111b1nld 
rate l,f ,, i1hdr.1,,.1l of ,ill nthlr pcrn1ittcd CL1n.._u,npti\'c u,c..•s. 

·1 he..· jthtilii:.1ti11n f()I thi, rcgul.ition i, elt-rnent.n,. If each u,c..>r', rt tnc­
trt1n rcfL·t red t1nl) to 111:iking no "ithdr,1\\ ,1b hl'lo,, the prt)lc..·ctcd fl 1,. 1t " 
po ,ii,!.; th 11 unkrH1\,ing ,i1nult.1nel1u, "ithdr.1\\:-ib hy l\\t) 0r 111 lrt' of 
lhl'1n .11 .i 11n1c ,, hL'll the ,I\ ,1il.1hk \\ ,1ter \\ .t~ Olllf(' th,1n the pn11 Ctl·d lll1\\. but 

ZOil lntcn,e,, \\1th l)l'pl I\ \\ 1kr ( \,mm1, t<'nl'r ln tcl,ph,llll', \l:I) lti. l'-lt,t,, 
;: 11 ~trc.,m, tl' dn1.lnl 1~1,1 o.:ltd ti .: •111en1 1 . d nm1 11ntl\C rurp.: ~ he u,c 

I.'< n 1111011 11 1ht· ,u1,~ II<.: ,,t,, 1,,u,, J1thruH th n th ,, c: 1 r d ,,n 11 m tur I 
ut\ 1~1<111, udi ·" thl' p1>1nt \\here 1,n.: ,tr,.1111 ,·ntc:-r, .1r1,,1h,•1 .trl' tl\i:J 1<1 th<.: <.:\tent pr 1, 

l11..,11 I llc p •till ,,her 1 tntlllllll) ,,,ms ,I l 1r ·,r SIil', Ill 1111gh1 ,k ll)C Ilk ,nd l [ l I,\\(' l 
fl',11.:h ,,t the l11I 111 tr) .ind p~rh,11'- tlu: d1\'iJrn~ Im h l\\l'lll I"•' 1111t m d1 
,if till' 111,llll 11c 1rn \ 1c.1,h ma\, tlwrl'l,,n·. r,· q1111c sh,Ht ,,1 111)) h: , hug , ,nt, 
rn1k, 

2112, lnlt:1, '''" \\ Ith \\ .1tl'.r l 0111rnl\\11>nt·r R1, h ,rd Bull r-1 111 '''" 1 ( IL h1- , 
\l ;u,h 11 , l'lhll, 
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less than the tot,d of their uses, would penetr,He into the protected flo,v. 
Through cnforcer,1cnt of the ummation flow rule the Con1missioner h..is 111uch 

~ 

n1ore effecti,c control over \\ithdra,\·als during periods of declining stream 
tlo,v.- , To pre,ent the umn1ation flo\\ rule fron1 cJusing unnecessary hard­
ships, the C'on1n1i-;sioncr \\ ill allo,\ uses belo\\ the sumn,ation flow le,el if the 
users involved enter into a '-haring agreement that assures preservation of the 
protcctcd llo,\. A sh11inn reemcnt is J contr..ict binding all of the consump­
tive users ,, 1th1n .1 r.1rtkul reach of a ,;tream to a prcdetern1incd p!Jn for al­
locating the: -,1re~m ,, ater during periods,, hen the flo,, is b1..twecn the protected 
tlo,v and the sun1111ation flo,v .c 4 To be recognized b) the Commiss1oner a shar­
ing agrcen1cnt n1ust he tiled ,1:ith him .1nd receive his approval. zo Professor 
Jeticry O'Connell pro,ided the follo,\ing succinct illu<;tr,1tion of the ,.,,orking-> 
of the surnn1ation flo,v and the sharing agrecn1ent. No rc,1son appears for try­
ing to in1pro,c on his description. 

\-.,umc a point on a stream \\here the protected flO\.\ ha-, been determine<l 
to he one hundrcJ cubic feet per seconJ , cfs) rn July. rt:porh to the ,v...iter 
con1n11,-.1oncr'" otl1ce 1n<l1cate the protected t1ow i" being threateni.::J. Con,c­
qucn1h. a reprcsent.1ti,e of the N<"tural Re'>ource-; Council 1s dispatched to a 
po1111 upstrean1, \\ here X, Y . .ind Z e,1ch has a permit to \VithJra\\ one cfs, in 
orJcr to c\l.1hl1"h a staff gage at thetr point of\\ ithJr.1\v:.il The Council's rcp­
rc-,cnt.11i,c dckrm1ne~ that the flow· at the point of X, Y. and Z's \\1thJra,,al 
con1par.1hlc to the protected flO\\ of one hun<lred cfs Jown'>trcan1 ~ t the per­
n1,1ncn1 g.1gc ~t.ition i'> the cfs. X. Y, anJ Z ,ire then aJ\lsed that they v..ill not 
he pi.-rn11ttcd to \\ 1thJraw \\'atcr unles<; the tlo\v is at least 8 cfs, i.e .. five cfs 
I the protc..ted flow I plu<; three cfs ( the tot.1I rate of \\ 1thJra" al of the per­
n11ttcc~ l II the figure \\ ,1<; ,ct belO\\ eight cfs the protected flow woultl be 
,uhjc\.t to 1ncur-,ion by s1mult.1ncous \\ithdra\\,1(., by X. Y, an<l Z to the full 

20~ T} pie ii permit pro, i,ion, ad,·i\ing the rermittee of the summ,1tion flow Jim1ta­
t10n re,1d a fllllO\\ -.: 

Pcrm111ce ma, "1thdra,\ \\,1tcr from the ;\,f3p]e R1vl.C'r pursuant to thi~ permit only 
when 1he n,1turul 11~1,, therein e\cced, a flnw \:ompar.1hle to a r1c~1n daily llo,~ of 50 
cub11: It: 1 per ,ed,nJ .it the otlic1al gage on the :\l.iple R1Yer .tl \laple1on, lo\\ a. b:, at 
lc,1,1 the C< mbinc<l rate, of 1hi-. and all other reculated ,, 11hJr.1,, ah for depleting u,cs 
..it prnnt, ,1n the r1.: ich thereof de,1gnateJ by the \\ ater Comrni.,,ioner for admini,tr,1-
llPn ,,f tin, reqnd1on 

~04 I~ p1cal permit pro, i,ion~ advi,ing the permittec of the po,~ib1ht} of entering 
tntc) ,1 haring • grccmcnt \\ 1th other u,ers read a, follo,\ s. 

l r•~n 1hc ,tppr<)\ .ii b\ the \\ ater Comm1s,inncr of an .1ppropriatc plan t>mJing upon 
tlu~ rcrm1ttec .tnd ,ill nth1.:r pcrm1ttt:e~ \\ho, \\hen the plan 1, ,uhm111cd. arc ::iuthon1eJ 
tn \\Jtltdr.i\\ \\.tter for depkting the from th;.it rc,11,h <lf 1he \l.tple R1,..:r Jesi!:n<11cJ 
b\ the \\ atcr ( 111m1,,Jl1ncr f<1r admini~tr.1t1on of the rc<,tnd1on impo,1.:d herein, an1 
perm11 gr mt<:d ma, he tempornrih mt)dified '>L' th::it regulated "'ithdrav.al, of ,~ater 
m,n b1.: m.ule f1._,m ~alll ,tre.1m ,,hich ,, 111 not reduce the llo\\ therein to lc~s than 
u 110,\ ,vn1p,1rabk to a mean 1.l.1il} flo1,\ of 50 cut>t'-' feet p.:r ,e.:nnd at the I fTkial gage 
there ,n ,tt \I plcton, ltH\ a 

20, I h..:- h.irm~ 1grccment 1, ,1n,1ther :idm1nistr.1ti,e "'nnlde 1nLrL duceJ b} the 
Coun-il th t find no d1r1.:ct In , 1n the \I.Hult H o\1c,cr, 11 seem-s 1<1 t-e a rau, nal and 
necc, n t ,1cn 10n of the prm, iplc of minimum prote tcd 11 \\ 
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c:-.tent of then permlls It i-- -.:er\ 11nlikel). hov.ever. that nil rermntees "ho<-e 
\\ 1thdrav. JI-,; arl! subiect to the protecteJ fl1)\\ .it the ,ame point \\ 111 de:-1re It) 
\qthdra,, conunuou,h during the perioJ of the re4ueq.:-d \\ 11hdr.1\\ :-ti~ Con 
!>eqw:ntl). the ( t1unc1I hJ, adorted a pol1-c) \\ hereb} :\, Y, c1nd Z m<1\ .igre(; 
to di\ 1de up the ,n ,iilable tlO\\ by time uf \\ 11hdr.1\\ al or an1-cHJnt ot \\ 1thjra,, al. 
lhLh en hhng e.1ch to \\ 1thJr<1\\ on ,uch a re\lrrcted ba 1, dt1\\ n to the pro 
tcctcJ flO\\. J'hu,, ,, hen the pertinent protected flov. ,, ne,1r the cf,, ,, 11hou1 
.,ny :igreernent neither X, Y. nt,r Z could ,, 1thdr.n, unul the fl l\\ rca.:hed at 
k;1st eight ct,. \\ 1th :in agn:ement ttl d1\.1Je thl· :l\Jt!Jble l10\\, hnv.e\er \\ hen 
the tl,l\\ \\ .1-.. ,1\ ch, for in,1:ince. each could t,b, iou:-1) ,, 1tht.lr,1,\ one .:f, :or 
eight hour, a da, or one third tor 1,,ent,-four hour, 1 d..i} or ,on1e other 
, .1n,1nt thereof.· 

r he llnly re.ti d1tlicult) ,, ith the ,u1nn1,111un flo,,-,h )rtn:, 'fl'cn1ent de­
\ ICC i, the oppt1rtunity It n1ight pro,ide for ,1n Ph<;tr pcn1th u,.;r to h, ra,, hi, 
nei •hhnr-,, Th~· sh,1rin1J, ,1g1et.·n1ent nn1st indudc II re 1 111 t.;d con,un1ptl\e 
user, 1n the reach tl1 llbt.1in thl' ( llllHn1""111n1.r·.., .ipp111\, I }iL>\\..!\Lr in, 11\. 

gi\cn )l'ar nllt ,ill CL1n..,u1nptl\C tl'-t.'r, rn,1) be n1ak1ng ,, 1thJr, \\ h I ht tfft.'Ct 
of the IC'ljt1ircn1l'nh uf un.1nin11t) ,1"'\C1ci.1tl'd ,, ith the ,h, 1 ine a<'rC n1ent 1, to 
pe1n1it one user. who n1ay ha,c nl1 re.ti intcre"l .it -..c,1kc. 10 prl\l'llt the L ther 
usL·r, in thl' rc,1ch lrllnl ,ulun1.11ily ,1ppt1rtion1n•• needed \\,th.r , nH1:1' then1-
scl\es. l x1.epl fl,r th 1, onl' po,,1hle re..,en :.it1t1n. tht:> ,h:-inn' a f\.l'llll:'n! 1, ,1 
pro1111,in~ rcgul.1ltH)' deviCl' tor thl' re,1,nn th.it it Ct1er,;e, the u,C'1s 111, 1h ,·d to 

\\t1rf.; t1ut their cornpl·ting <len1.1nd, 11n .i h,1,i, ,,f n1utu,d .1g1cL'n1-..n1 S, I, n' a, 
1inl) i11 ig,1tu1, ,ire .ttll·cted. it 1, J1l1icult to ,l'e ht)\\ ,HI) pn,1nt, ') ,It. n1. Clthcr 
th.in (lilt.' b.1sed on link nf 111st use. c1n1IJ bl· 1n,1ituted tl1 .lllocate ,tream tl1}\\ 

1111,re pr.ig111,111c.1II). 
Io d.1te nnl) thn.:e "har ini; .igrectnt·nb h.1, e been filed \\ 1th thl' ('onunis 

"Inner I his p.1uc1l) is p111h,1hl) ,111nhut,1hle tt1 the tact tl1,1t ,11 t.u there .1rr 
rd:iti,d) fe\\ ,trc.1111 rt.'.1d1e, u1nt.1in1nl! l.'.',n1,un1pti\l' thl-r, \\ 1thdr.1\\Jll!!, \\,lll'r 
,1t the ,an1t:> tin1e. ,ind the ci11.·un1,t.1nl'c th.it the1e h:1,l' bc1:n fl''' pcr1oth of 
pr ol1Hlgl·d h1,, ,tre.un llu,\ ..,;lll'l' the p.1-.,,1ge 11f the act.· 

~nh o·conncll, /011a, \',•u ll at, r ,\/!lllllt '\76, n.l6S 
'.!l17 llctorl' p.i ,in• frpm 1ht· d1,u1,,1un tit r,111,, <lc,.:J,,rcd ft,, rq:ul 11m~ renn1t1eJ 

u,crs .1 \\Ctrd sht uld he ,.,1d .1bottl rq;ul 1t1<1n til gr,ntnJ \\,tier u,t:, \Ith, u h ,t n 11.kr. hle­
lhml-.rn · h.t been dt:,,11cd In lhc m,tllcr, thl· <'<'un1..ll h 1, n,,t \t'l d,,c c,p ·J. p h1..\ lur 
gr.111nJ \\,1lcr l< 111p,1r,1blc '" lhc m111111111111 r1,11<:c1,·d lh.11\ tit ,1r1nt: 1,1r ,1rl' m, I he J tdl 
lrnn11es ,11 <:t:llam ground ,1.11u· ,1,qu1ti:1, ,lie p.11u.ill. l-.n1H\ll I ul rel1.11'1C' d 1, 1 I 1,I-. 
mg «1nn•r11111 • laU,l' ,1nJ clll'd 1t•l.11wnsh1p, 01 ,.ir1oth 1-.md, .1ml .im 1un1s ,, !: tiund 
,1.1tc1 ,111hdr,1\\,tl, ,,n lllhe1 ground \\,tll'r ,t1u1,l',. \\di l,1c, ,111d n11mc1ous Qthc1 t1pe, 
111 h.r,lc 1nh•1 m,1t111n .1 r1.· bl'1ng u•lkdcd ~le 1tl1h. In u '-·11upk ,1t 111,1.1111..C', prLlC'd<,l ht::id 
1t:q1111l'rnt:nl, h11e hl'en 1ndu,kJ 111 the pt:rmth t)I \\~ll ustr, ,111ild111\lll' front .m 
,1<.Jlllfrr .11\0 u,l'd b\ ,1 nt:,irb, IIHl111c 1palil\ \I'll, the <. ,,unc1l h 1, .11Hh,1 r 11lJ k I pump 
1111•5 t•f I\Clh I<' he u1ndt1t'lul und.:r 1hc ~upc1 q,1nr1 t>I lhl' t timm1s-1, 1nt:r, t,ut b~ .mJ 
l,11gl', I.id, of 11u,t\\111 tin 1-.nll\\ kdge h," rc,uhl·d 111 .1 n11n1m11m ,,f 1ci.:ul llil'll 1.>I ·r,11tnd 
\\,1!.:1 111thd1.1\\,ilS lo <late 
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Per1111tret 's R11~htJ - J>nont,er 

One pol icy ckarl) e\ 1d ced by the Iowa act is that the receipt of a per­
mit to ll"e \\ater doe<; not c.: nfer on the pcrn1ittee any permanent rights to 
l!t:nerally divert. \vithdraw. o store \.\ater. Not only are permits lin1ited as to 
the tin1c. purpo-,e. ;11nount. plctce, and r.ite at wb1ch water n1ay be used.""G but 
the permit is specific.ill) c,ubjcc t to modific 1tion or cancellation by the \\'<1ter 
c·ommissioner on '.'-.e\er<1l r iunds including violation of the permit terms or 
the L1w. protccti0n of the · ubhc hcctlth. s.tfety or interest. and prevention of 
suh-;t,1ntial 1njtH) to person'> or property Cancclla11on or modific.1tion for 
these rea-.ons require-, notice to the applicant and a hearing. The Commis­
sioner n1a) ctbo suspend operations of a perrnit on the same grounds without 
.1 hearing 1n '>ltuattons of cn1ergency.~"' 

The en1c, gcncy povlcr is very common in regulation of this type, hut the 
po\\er in the C'on1n1issioncr to modify or cancel a pern1it alrendy lin1ited in 
duration on grounds n:lallng to either public or pri,ate injuf) reduces the 
~tatu<; 0f the pL'rn1itted user to little n1orc than a mere tenant at will of his u-.c. 
01 course. the C'omn1is-.ioner n1ust have sufficient !!rounds to cancel or n1odifv 

~ -
a rcrn1it, but the \.tgue standards provided 1n the act permit considerable dis-
cretion. In pr.1ct1cc the Con1m1ssioncr ha<; exercised his po\vcr to c 1ncel only 
in ca,c'.'-, \\ here the pern1ittcc h.1'> Lu led t0 hie u-.e report-., thus brc.iching the 
tcrn1, of h1-. pern11t '\Jevcrthckss . .t full st.1ten1ent of the pO\\.·er to modify .1nd 
l..,1nccl i, ,pecific.ill> included 1n all pern1its. i'>sued.· 1 

It rni::ht he thought th.it the purp0,e uf including in the statute such a 
hro,1d pO\\Cr tn ddju:-.t exi,ting pcrn1its rel.1ted to the .inLicipated de\elopn1ent 
\)r ..,1in1e ': ..,tcn1 of priori tie.., b.i,cd on f,H.:tc1rs other than tirne nf application. 
i-;or cx,unph:. if priontie, \\ere to be e ... 1·1hlished an1ong pern1its l)n the hasi, 
()I the bcncficialne,-. 0f the u ... es 1nvol\.ed. ii n1ight be necc ... ,ary to change the 
tcrn1, 111 .1n existing lower-use perrn1t , .. hen a cnmpeting highcr-u,c pcrn1it j-, 

!!ranted. ,\dopt1on of ,uch a priority policy by the ('on1n1i..,sioner would be in 
no \\ a) in(on,i ... tent \\ ith thL· policy of is'.'-.uing permit'- to .111 applicants noted 
e.irlier In ...,01111.: \\,1:" the con1bination nf the I\\O poltc1es would con1pri<;c a 
\ L'l\ ,en ircable ref!ul 1tory plan - j...,..,uc pL'rn1it-. to all c1pplic~1nt-. \\ ho can put 
\\.:ill r tu hent·!ic1:1l u,c but in tin1c of short,1c.e .1s,ign the pcrn1ittces priori­
ttc, h,1,cd on the 1cl.it1\c beneficialness of their USL'-

:!OS ~ee definition 11f ''Permll", lo\\\ Cnnr ~-I'- ,A. I ( l 962). 
:!.09 l11\,, C<nir l!-1'-"\~8t2). ,,., Cl96:!.J. 
:!. IO \ pro\f~1on ltl..c the f111lo,\ ing i, indudcd 1n ever) permit 1,sued by the C )Uncil: 

Pc1n1111ce h ,1J1.1,ed th.it pur ... uant to Section -t5'iA 28, lo\\, Coor 1962. the authority 
t<1 \\tt1d,.1,, ",tti;r prt)i.ided b; this permit ma\ be mndifii;d, Lancdled or 11u~pendi;d 
1f the rernttteJ \\ ithdra" ..1b re~ult 10 ,ub~tantial tnJur; to ao; private or public 
intere 1 
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\.doption of u1.:h an, ppro.1ch ha::. nc,er een serio1. I_ \.ln 1d1.:reJ b) tht: 
l 01nn1i,,;1011cr or ( ouncil. Rather. the Commi ,1oncr h,.., public!\ st ted the: 
LOn 1s1cnt 1nterprct.tt1lln pf the ::1ct thu,;l): "fhe ",d'- r 111 e of --ond t1 as in 
ILn, 1n11dc 1t in, d\i,Jhlc lt) ~et up an) other than dome tk u,c n nt e " 
l't)ns1Jcnng the ( ouncil'" UO\\ 1l11n,2nc,, to dche 1ntn que ton<; c n1.1.:rn-
1ng the r1.:la1i1,c hcnL·fic1.1lne,, of a u,e al the he.1rin_: on a pl c-..1 10n for, per 
n1it. the relu\.'.t,111ce tti ,lltnch to the 1,:-.ucd pcrnllh priorit1e b. -.J on re live 
t 1nJing ol the uc;c i, not urpn,1n • 

r he Co111m1s-.1oncr ,uppor1, his; po,iuon ag::1in ... 1 the q bl1 h,nenl of pn­
ont1c, for ,trearn u,c \\ 1th the ,11 un1ent that an> rnoriucs t t rl ,hed ould 
be rclnl1\d~ \\onhle,s undo.:r t)pical lo\\ a con<l1t1on, The no 10n 1, th t \I.hen 
1rc.1n1 flo" 1' dropping. the pcnL,d of 11111t: bct\\Cen ht: r 11nt , here all \.On­

,urnpli\C u,L·r, c.111 \\ ithdra,, ,1nd the pP1nt the pr tel.'.tLd llO\\ 1, re \.hcd 1, 
suflic1cntl) -..hon that :1 priori tie, ,, ,tern ,,ould be of little pr,1cu-.JI , Jul 1n 
llh)',( \\,tlcr ,ho,t.Lgc sllu.itinns. I hi.., \1c,,·. b.,,lJ on tht> t)p1LJI re-.e,,100 CUf\c 

of 11H1st lo,,., ~tre.1111". i-., nnt \\ ithout rncru: hO\\C\l'r. 11 1, perhaps ... orncthing 
of ,1n o,e1,t.1te111c.:nt. lter the u,u,11 high !lo\,, of the earl) -..pnng P·""· tlo,, 
in lt)wa strt:Jn1, t) pic,tll) Jin11nishe, at a Jccre,1s1ng rate. and nlJ) :-t.1b1hze 
for ,1 pLritK.I at ,ilm(ht .,n~ pt,int l'n the rcce,,iL1n cun 1.: Th,, po1n1 t,f ,t, bi!J­
Z..tlH1n nl,t) ,, ell ol.'.cu, ,onlC\\ here between t11e protel.'.tcJ tlO\\ ::ind the point 
\,here 1.kn1.1nd-.; of ,ill u,er, t. 1n bt. ,,iti,tied. 1

A 

"[\1 illu..,tr,1tc, the L nitc I ~t.llc, Geolog1c,1l ~ur.c~ h,1.., n1J1n1.11111.:d reLord, 
on the ~tiddlc R1\cr lll',tr lndt .. n( l.1 flJr t1\er l\\ent\-fhc \1.,1~ l)u1u1g th,H . . 
r enocJ the.: 111.1xin1ur11 rec11r1.kJ no,\ \,a-.. J-4,0llO cb 1n llJ47, nJ the n1inin1un1 
,,.i, I .2lJ 1,;f, in I 1)55. l lk pr11tet.kd lhn, ,1l thi, pl.)int ,1, -.,ct h) th ... ( ouncil 
i, 14.{1 els. If ,,e 1s,un1t: th.tl there.: ,1re 5.-4 cfs l,f ren11itted ... ,,11,un1pt1\1. u,t>, 
in the.: :-.,une rL. ch JI\ idcd b1. l\\Cen l\\ll u,ci-.. ,,hl, h,n1.· llt)l enkrl.'d into n ,b,u 
ing :1g1 ccnll'l1t the ,u1n1n,1uon tlo,, \\ ould be 2L) Lf .... If tht: ('01nn11,s1ont: r, 
\IC\\' j.., -..ound, tlus band bct,,c1.·11 20 Lf, ,1nd 14.6 cf:- ,hould l1 c p.i,-,td thruu~•h 
l,111 I) qu1cl...:I) ,I'- the ,trl',1111 d111p-, \ LhCCI\ tlf the nl)\\ 1eco1ds r '\ l'. '> th.it \)0 

six ClCc.1,1L1n'- dunn•• the l.1,t t\\l'nty-tl\l' )l' tr, the llL)\\ ha, ,t 1bili ·eJ tor ,<,n1e 
pc1iod ,,,thin thi.;; b,1nd In lll41 ftir e:x.1n1plc. the !lo,, \,1r,ed l1 Ll\\l' n 14 .md 
IS cl!> fur 1,,ent)-sC\l'n d:1)s t111t pf .t lhi11y-1.11lL' day pl.'Jit,d. 

l hl' re 1,1~n th 11 tllc.:sc 1cl,1tl\d~ 1nlil'qt1cnt 1'Ctll11cncL'S l'.lllllllt be p 1s,cd 

211 Bull.,r,I, "rhc: C:\\ \\ ,,ter R1yhls I l\\ 10 1(1,, ., ... p,)p,:r j'fl'~llllC.I II lht <l~th 
1'\lc:ctm •, \11 , un ll.,~,n Jntt·r \i:tn, ~ l ,1mmlltt.: ,tl Dt's \fo111c,, Io,1:i J 1n 1,H} 23 
1•>~1-i. p ~ 

:!l~ lnt,:n1c,~ \Hth 'iuh, \\ 111:il.1. l .s (jl•,,]ni.:1c.ll Sunl') 111 hn1a ( It\. I, w 1 

\1 I\ I'· ll)t,t, 
~ 13. lnlurm 111,,n 01'1.tinl·d f1rnn ll s Ct·1,l,,i;11. ii Su11c~ re'- rd, ],,, t,J 111 l,l\1,1 
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O\Cf too lightly is that they o, 1sionally coincided \\.ith the times of year an 
irrigator ,vould most like!) ne \vater for supplemental irrig1t1on. An estab­
lished priorit) givinf a user ar 1ssured right to use ,.,ater could be extremely 
valuable under such c1rcun1st ces. Such potential value to a particular user 
by no means justifies the ere, Lon of priorities, but it does suggest that the 
Commissioner may evL ntually have to come up ,vith a n1ore s..1tisfactor) ex­
planation for the polic~ ·gain-;• priorities. 

Passing for the me -i1 ent ther questions relating to the soundne-;s of the 
Con1missioner's pos1t1on on pnorities, it is interesting to speculate on v,hethLr 
either the Comm1ss1oner or the Council has the po,,er under the act to assign 
pnorities to uses. assuming they desired to do so. Exan1ining the provisions of 
the act, it is not clear \\ hethcr any po,ver ,, :is granted to assign pnorities based 
on the relative beneficialness of competing uses The terrns of the act are so 
broad and general as to admit of aln1ost any interpretation. The several sv.. ecp­
ing policy declarations cited earlier again deserve note. For exan1ple, section 
455A.'2, labeled "Declaration of policy," decl:ires that the ,velfare of the peo­
ple of lo,\a requires that the state's \vater resources ''be put to beneficial use 
to the tullest extent of ,vhicb they are capable .... " The san1e Sl:Ction states 
th..1t it is intended that the police po,,er shall be used to "effectuate full utili­
zation and protection" of the \Vater resources of the state. Section 455A. l 7 di­
rects the Natural Resources Council to establish a comprehensive stJte-,\ide 
plan for the development of \\ ater resources, providing for "the optimun1 con­
trol, protection. development, allocation and utilization thereof." Ho,\'ever. 
very little statutory machiner) is to be found to implen1ent these declarations 

Only three sections of the act make any reference to superior or prior 
rights Jn1ong users. None can be said to lend n1uch clarity to the priorities 
4 ue'> tions. 

Section 455A.'21 is entitled "Priority of permits." The section first pro­
\. ides th,H priority in the consideration of applications ,viii be given in the 
order the applications are received. T his opening sentence is follo\ved hy sev­
eral exceptions \.vl11ch, it is suggested. actually e<;tablish no priorities at all. 1 he 
fir-.t of these states that "persons who h::n e rnade diversion or \\ ithdrawal for 
a henc!ic1al use prior to May I 6. 1957 (the.: effective date of the act J \\ ill be 
accorded priority according to the actual date of <;..iid d1versio11 or ,,·ithdra,\,II:· 
The Con1m1ssioner has interpreted thi,; section to n1ean only that such person" 
are to be accorded priority in the proces'>ing of their applications. not in the 
u5e o ~ \\ater once the permits are grantcd.~H Since this clause is in1n1cdiatcly 
preceded b1 the opening sentence providing in general for considering appli-

~ 14 Intcn iew \Hth Deputy Water Cornrniss1oner Clifford Peterson 1n Iowa City, 
Iowa. "-o\ernber 8, 1965 

r .s11 



cations on a first-come first-serve basis, the Con1missioner's interpretation 
would seem to be reasonable. Jf this is the pr 1per interpret.:ition, the clause in 
question is for practical purposes no longer operative. It ~erved only to &ive 
existing users priority in processing during the expected rush of applications 
\\ hen the .tel first took effect. 

The second purported exception contained in se(:tion 455A.2 l states that 
"the use of \',,,tter for ordinar) household purposes. for poultl). live,tock and 
domestic an1n1als shall have priority over 0thcr u,es'" The pre,t"nce of thi,; 
cl.1u,e in this particular section of the act would seLnl to be unexplainahle. 
Thi-. use of \\ ;lier is clear!) .ind e\.pre,sly a nonregul.1tcd use as defint:>d h;, 
,ection 455A.1, and nonregulated uses .:ire exprcssl1 e\.cepted from the re­
quirement of ::i permit by section -+55,.\.25 ( 2). Tht1' 1f the cl 1use rnl..':ins th:it 
don1e,tic uses arc to h:ive right... superior to tho-.c o "en·11ttcd uses. a, ih ro­
sition in the section entitled '·Pnority of penn t--," ,een1, to ,u..::..:e\l. then the 
clause is mere -,urplu ... age. Obviously. all nonregulated t1'l''- c.tn he ~aid to h:ne 
a "priont) ·· o-.,,er those for \\hich permits .,re required. The clause doe, h:nc 
.inother po,sihle n1e::iniog. It could be d codification of the cnn11non l.t\\ ri­
pan.1n righh rule gi\ in:: don1estic u-,e-; a priorit) O\ er other kind~ l,f ripari.1n 
u,e, Thus. the cl:n1se could mean that don1estic u,es are to be prior to all 
0ther nonregulatcd u,e<;. If this is the intended 1neaning, it secn1, r.ither '-lr.1n.!e - -
that the clause \\,ts included in a section othef\\i,e ue.tling e:xclu-,i,ely \\ith 
re£tul.1ted U'ies. 

The fin.ti exception in section 455A.~ I ,tates that "an:-, per,on \\'ith .1n 
existing irri••,1t ion svsten1 in u,e prior to \Lty I 6 1057 -..h.111 he i,,ued a rer­
n1it tt) continue, unk-;-.. by the u-.;c thereof ,on1e other ripari,1n u,er i-. d,1n1-
,1red." This nl.t) have been an .1ttcn1pt 10 ensure 1h:1t existing 1rrigato1-.,, 111.111, 
of ,, hich n1av h:ne n1.1Je suhstanti:11 in, v,t1nenh in irrig 1til,n n1.1chinen. . - . 
\\nuld re pern1itteu to continue ,1fter the act took effect. lf thi, i-; ,o. ho,,e,er. 
the "unless" cl;:iu,e ,,ould seen, to destro) n1uch of the intended effect. D.1n1-
a!!e to "some othl'r rip.1rian u,er" would be likely to re.,,ult 1f the irrig,Hor "ith­
dra\\ s \\ater durin~ a tin1e of ,hortage. Tn an, e,ent. the C'nn1n1b,ionl'r ha~ - - . 
ne,er in fact accorded .tn\' spec, 11 consiucr.1tion to pos,ihle d.1n1,1ge tli other 
np.1rian u,ers when pa,s1n!!, on .1n .ipplication for ,l permit from an cxi,ting irri­
g.1tor •·· So long as the prop0,ed use is "benefici.11'" a pcrn1it ,viii he :r,1nted 
without re •.ird to the nee<l, of other irrig.1tor, \\ ho n1a, h,l\e rcce1\ed thL r :=,, '- .. 

permits flr-,t All may withdra\\." 'iO long ,i-.. the e'>1,1hlished min1n1un1 tlO\\ 1, 
n1aintained. If the 1ninimurn flo\\' 1s re.1ched. ,tll mtht stop v.ithdra,, 1n,~ 
'" hcther their use began before or after the effect1\ c d,1te of th 1: act -

Another section of the act \\hich n1t:>ntions priorities 1s section 455 .\ ~O. 
That section provides that the Con1n1i.,~ioner on first heanng, or thL Council 

115. See O'Connell, Iowa"s New H'arer Starure 607 n 369 
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on ,1rre,1l. sh,111 !!,r,1nt ,1 r 1t if after due in\estigation it 1s found that the 
intended u,e .. " ill Ol t b1.: <let 1cnt,1l to the public intere,h, including drain 1ge 
,ind le\ee dist rich. or t) the 1n erc,t,; llf property O\\ nl'rs "ith prior or 1uperior 
rfr:hrs \\ho n1ight be, tTc ... ted ... .'' Ju,t \\hl) n1ight be .i property O\\ □cr .. ,,ith 
prior or ,uperior right i fficult to detern1ine. It i, pl)-.,-,ihh: that thi-.. phr,1sc 
,1pplie, only to du,, n,tre n nrcgulated user,. ror C\,1n1pk 1f it \' en.: found 
that a proro~eJ u,c \\Ould lra,tic,1lly reduce the flo\\ uf the ,,.ttcrcl1u1 ,c, this 
\\ ould be dctrin1cnt,ll both to the public .ind to nonre!!uL1tcd users bclo\\ the 
point of ,., 11hdr t\\ al Since the-;e are the interests the 1.?-..tahlished n1inimun1-
tlo,v concept ,, ns designed to protect. the pern1it "ould not he granted. l t 1s 
:ibo po-;siblc th.it "prior or superior rights" refers to the exccrtion-, in :,ectlon 
-issA.21. di ... cus,cd ,1bo\e. If these exception, ,,ere :1ttcrnpi... by the lcgi ... lature 
to e,t,1bli-.h rriurities. the1 f.1iled r.1ther n1i,erably. 

1 he tine other n1ention of the tcrn1 ··rriority" i:- found in ,ection 455 A.29. 
,1 g.1rhled pro, ision concerning tcrn1ination of a pern11t. Herc it 1s pro, idl:d 
that if :1 pern1ittee n1Jkes .1pplic.1tion to h:iYe his rcrn11t extended. the Council 
may grant the extension "'\\ ithout lo-.s of priority:· I ittle ,1rgurncnt CJn be 
rn,1de fron1 this obscure r~ference. 

;\ny <1tlen1rt to discover just whJt the legi,laturc h.id in mind concerning 
priorities is soon reduced to son1e\\ hat fru,trating speculation. The act is ex­
tremely \aCue and often internally inconsistent on the -.uhject. This i.., probably 
the natural fate of an atten1pt to determine the nature of an intent ,vhich was 
never solidi) formul.tted by the legisL1ture. It seen1:- likely that the legi-..lature 
did not con,idcr consciou.,ly the e,t 1blishn1ent of a con1prchcnsive S)sten1 of 
I rioritie, one wa:, or the other. The \\ ord ··priority·' is used in the Sl.?Cllons 
di,cus-;ed. but probabh not in the context of any con1prehcnsivc plan. Thu .... 
it is sugg<.::sted the sections discussed above. de,pite their use of the m<1gic 
v,ord, neither pron1ote nor refute the contention th.tt the Con1rni-,sioner has 
the po,,cr under the statute to as-;ign p:-toritics. JJowe,cr uncle.tr it n1ay be 
\, hethcr the .1ct \1, ould pern1it the C'on1n1is..,ioncr to establish priorities. it is 
quite clear that nothing in the <1ct requires hin1 to do so. 

If the pO\\Cr to create priorities exists, it n1ust tk1 so as ,1 necessary ad­
junct to either po,,crs and duties of the C'on1n1i,..,ioner ,1nd the ('ounctl. It is 
uuite clear that the legislature intended to hring certJin ,pccificJ w,1ter u .... cs 
under state control. to the 1..nd th.1t a benchcial u..,e of the state's ,,~1ter re­
'>ources rnight be ensurt.!d Since the act does not in all cases delirlL' hlHV this 
end 1s to be c1ehicved, presun1.ihly the Je, ,tis ,,·e re int1.?nded to be left to the 
(~ommissioner and the Council. It i-; al,o rca..,onahk to suppo-;e that son1e u-.,cs 
are n1orc beneficial than other... Since the act contemplates the regulation of 
,,,1te1 <1nd since the Cor11111i,sioner ,..., no,, here expressly or in1plic<lly denied 
the po,ver to choose ~1111ong compt:ting Lhcrs, ht: proh:tbly c,1n he <;,tid to h.1,e 
the po,1.er to do Ml. ·r hti..., 1f a point ,,ere rc.1chcd ,, here there \\.ts not 1..·nou~1 h 

~ 
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\\..1ter to satisfy all uses most of the time, it seems reasonable to assert that the 
Con1miss1oner necessarily h.is power to choose amOn!; them. That point 1s 
prob,1bly still quite a way off in Iowa. 

Although no comprehensl\-C system for establishing priorities an1ong pcr­
mntees has been developed, cert..11O de facto prioritie::, do e:--1::,t under the act 
as administered. The most obvious of these is the priorit) of nonre!!lllated O\er 
regulated uses. onrcgulated user<, are at no time prohibited f ron1 \\ ithdraw1ng 
\\Jter. even when the watercourse from \\hich they take h,1s fallen bclo\, the 
cstabllshed n11n1n1um tlO\\. f o the extent that such u,es .tre con~un1p1ive. 
meaning that the, w ithdr J \\ more \\ ater fron1 the "a tercour,c than r he) re­
tum to it. they can deplete the \\atercoursc below t11e point at which permit­
ted users n1ust stop w1thdra\\1ng. The,, therefore, n1ight be s.1id to h::ne n.;hts 
supenor to those of regulated u,;ers. 

Certain pnorities may ,ilso exist among pem1itted strc,1m u,er-, under the 
present operJtton of the n1io1mum llow re,;;trictton. B) adn1ini-.tr,1ti\c interpre­
t..illon. the m1nin1um flo,\ restnction applies only to u,es recognized b) the 
Con1n1issioncr JS being "consun1ptive." \\ hile the di-.tinction ibdf m.1kes 
sen'>e, its eq u1table operation <.lepends he,n tly upon the ,1ccu r 11..) \\ ith \\ hich 
a particular use c,1n be dcscnbed as consumptive or noncon,1..n1pti,e . .-\.t 
pre-,ent the irrigator is essentially the only u,er ,,ho i-. classed .1s consun1pti,c, 
,1nd. therefore, the only user to v,hon1 the n1in1mum tlO\\ restriction is n1ean­
ingful. A sort of negathe pnoritj has thus con1e into being. the 1rrigJtor 1-., in­
f t.:rior to all other u,;crs. both regulatt>d and nonregulatcd. This ts true even 
though large U'iCS of \\ ater cl.i-.sified ds nonconsurnptive n1ay actu.11ly be part!) 

con-.u,npttve. 
It is not present!) contc111plated that such uses J'> citie, 0r indu-.tncs 

\\hich n1,1y at ti1nc, be partl) Cl1nsun1ptive, will be rt·qu,rcd to n1t)d1f~ their 
w,thdr:nval to n1aintain the e'ilablishe<.I n1inirnun1 llow Thus at lc.ist in theory 
there is ,1n oper,1t1ve- priont1 of n1unicipal and 1ndustri,1! consun1rtive u,c t1\Cr 
use for irrigation. It is not sugge,tcd th.1t ,uch a priont) \\liuld be un ise in 
the event of short,1gc, or even that its effect 1-. to dcpri, e 1rrig.1ll11s l1f n1.:ttled 
,vater at the present tin1e Howc\er, thi-. theorctic,11 priori!) r,1i-.ls que"11ons 

216. The lack of ,eriou, u,mpeliti,1n for \\ ,11er uunng the I 1,1 de~.1dc 1, sh,n, n b, 
the relative ~1,1b1ltty in the figures on tu1,1I acre.igc of lanu ft•r \\ h1.:h ,111 llfl!:,111,,n pefmll 
1~ in dfert. I he follnv. mg t.1blc ~hould not be rntcrprel<.'d .i~ ,ho,1 ing ,1 s1.1gnan.:v in 

i1rii;,1t1on 1nterc~t Although the tot:.il land ncrc~ subje<.:t to Jrng.1t1on 1~ al;,11111 the ,,U11c 
~101.:e 1960, it 1, by no mean, the s.ime land con~t.intly unJcr the s,1mc rrrm1t ~Ian~ 
e,1rlier rer1111t~ h .ne exptrcd and n,,t bc<.:n renewed anJ a number nf ne\\ .1ppltc.1tiL10, ,lre 
rc1.:ei\eJ ever; year ~cc nott·s., 18,259 1n/r11. 

Acreagc 
1v<7 

0 

TAB!£ 5,.1 
Arrc,1gc U ndcr l 111gat ICln 

Jy,s /959 /ynn /96/ 
10,215 49.~ll 75,143 ... J,UOO 

l't:rmil'> 

/Yo: 
71,7(,t, 

)964 
.,., .h.Sh 

J<;t,J 
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that ,vill have to be given con deration in the future, \\hen increasing demand 
for the state's water resoun.::e may be expected to exceed the avatlable supply 
at certain tin1es of the vear. 

~ 

Another type of de fac 0 discrin1ination created by the enforcement of 
the protected flow res -:ictioP ,s the superior position of the consumptive users 
\\'ithdrav,ing from s01.. ces c her than strean1s over similar users who must 
look to streams for thtir " .:r supply. In times of \\'ater shortage the stream 
user must curtail his withdrawals to preserve the n1inirnun1 flo\v. ,vhercas the 
user \\hose source is a ,veil or reservoir may continue unregulated. The strong 
policy expressed in the statute to safeguard stream flow \\'Ould seem to make 
this result inevitable. However, the close analogy in such a case to the result 
reached under riparian principles can hardly pass unnoticed. Perhaps the 
common-law rules were not so irrational after all. On the other hand, in certain 
circumstances, reaching the identical result under both systems does not guar­
antee rationality. For example. suppose two irrigators are located near one 
another on the same watercourse. One takes his v,:ater directly from the ,.,.a­
tercourse, and the other depends on wells be has sunk \\ hich draw from the 
alluvial flow of the stream. In the event that the established minimum flow is 
reached, is the well irrigator also subject to its restrictions? If not, and this 
seems the likely result. a completely unreasonable priority has been estab­
Jic;;bed. ~1 7 

Other priorities may be inherent in the definition of "consumptive." It is 
possible that some beneficial qualities of water can be consumed even though 
the quantity of water is not affected. For example, assume that two or more 
industrial users are located on the same ,vatercourse. Each of them uses \Vater 
only for cooling, returning all ,vater \Vithdrawn to the ,vatcrcourse as soon as 
it has served its purpose. Each time the water is used, ho,,·ever, 1t is returned 
to the ,\atercourse at a significantly higher temperature th1n \Vhen it ,vas \Vith­
drawn. A sufficiently large user may raise significantly the temperature of the 
\\'atcrcourse for some distance below his point of discharge, making the ,vater 
less useful for cooling the machinery of the do,vnstream users. If the incrcdse 
in temperature is not recognized as consumptive. it \vould c;eem a prioril) of 
sorts ,vould exist favoring the upstream user. 

The above discussion is not intended to be an exhaustive an,1lys1s of all 
pnority problems which have or may arise in the administration of the lO\\'a 

217. How the Council would resolve this type of s1tua11on 1s by no means clear. 
The ,tatute makes the minimum protected flow applicable to ~tream pcrm1h only, yet 
both surface and ground water are regulated. The Comm1\siooer has pointed out the fact 
that surface and ground water supplies are interconnected. See Bullard, supra note I 84, 
at 3, ~ here after mallog the above point, he says, "All decision,; on apphcal!ons for 
regulated uses of water take into account the effect of the reque,tcd use on the entire 
water resource.·• Presumably. this same policy might be applied to decisions regarding 
the modification or cancellation of e:xi~ting permits. 
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act. It is intended merely to point out the kinds of coru,iderations which \\ ill 
have to be made , if increasing den1ands for our \vater rc.,ources 1. \ er n::ich the 
point at "hich son1e allocation among uses \\. ill h.1\ e to be n1Jde to prott:1.t 

the public interest. 

P ROCEDURE F OR PROCESS 11'.G ORIGl'\Al APPLIC \ 110:-,;s 

The Applicarion 

As bef,ilb a ny ne,v regulatory agency cre.1tcd to pcrforn1 a liccn-,ing-t~ pe 
function. the first fe,, years are pnn1,1rily devoted to proces-.ing thi: fll)nd of 
origin:il application-;. During the first year and a half of opcr.ition ( the a !!cnc~ 
\\aS crea ted in niid-1957) pern11t application-. ,,crc rccci\'cd fn .. ,n1 7f.2 u,;i;r, . 
excluding high,,ay applications. Almost cx,tctly half 0f the applic:ition, dur ng 
thi s intial rush involved irrigation uses. O\er tin1c the ,olu111c t' f i1 rif!.t lil)n . ip­
plications slowed down to a n average of about 16 per ~e tr bct\,-ccn J lJ(iO and 
I 965. while the nun1bers of applications fron1 n1ost other t) pe, of u-.cs ha\e 

increased gradually .21
' 

The n1 ost no ticeable increase over time has been in applic.1tion-. to im­
pound ,vater fo r storage purposes. Although it n1ight be hypothesized that the-,c 
applications represent strca n1 irriga tors \\ho a re endea\'oring to ::issurc the 
avail ability of water should the flow ,n their strean1 ..,ourcc din1ini-,h tn the 
protec ted level. a check of the permits doec; not bear thic;; out. .:'\1o'll ari: ,m::i ll 
in,poundments created for soil consenation and li\'e~tock \\atenng rurpo"c" 

218 The (ollo\, tng table shows the frequency of origin.ti arrl1~.itinn, t)\ er i1mc 
The early ru,h of 1rngat100 permits 1s the mo,t stnh.rng fcJturc of the table The g1.:ncral 
inc rease in ~torage permits is aho noteworthy 

TAB! E 6 
Applications Received 

Use 1957* !958 1959 /060 1961 /962 /963 196..f /IJ(J "> * " 

Tndu~lnal 
t-fatenah Production 22 125 74 39 32 16 IR 26 6 

Power Production 16 15 0 1 I n 0 0 II 

r ood Procec;,ing 3 4 s 4 I 3 , 
' I -

t-1:inufJctu nng 3 6 4 3 .., 
6 5 3 I -

Air Conuiuomng 0 5 2 I 3 0 () () (l 

IrrigatJon 
Farms . . . . . . . . . . . 253 115 37 10 10 I l 2-l 20 7 
G olf Cour,c, 6 4 

., ., ., 6 s I .. . . . - -
Spec1alt\ Crop, .. 41 24 3 I s 6 I 10 

l\1 unic I pal .. . . .... I 3 26 I 1 10 8 16 I I 4 

Recreation 8 10 5 I <; , 3 ( l . . . . . .... -
Storage .. . . ... . . . .. 2 41 66 5 I 6-l 57 97 98 ',(I 

Other 0 0 
., ., 3 

, ., l -l . . . .. . . .. . ... - - -
Total . . . ....... 367 195 212 12 <; rr:~. I ., ' _., 168 l '3 -5 

• J 9 ,7 figures repn:,cnt appro:um,ttcly one-half \ car 
••I 965 figures cove r only the fir~t six month~ of the ) ear. 
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I 

The proct·dure l'\ oh ed fo r processing. o rigina l appl ic.ition, for di\'crsion, 
stor:1ge. or v,ithJra\\,tl of \\ ,Jtcrs of the sta te o f IO\V.t .ire rcl:iti\CI) cotnplcx . 

H o\\CVer. a Proccdur l G1 . published by the N ttural Rl'sou1ce:-. ( 'ouncil, 

\\ hich contains ,an1pl fL rm <let.tiled instructions for filling out applic.itions, 
and hea ring procedure'> h-. to relie\e this situation. 

The Council h ,1 pro, 1 J five b.tsic f orn1,. ' fhe fonn to he used depends 

upon the intended u e f th \\ater. T here arc applicatiun form-; for the par­
ucuLir the, of high,, \ c n truction . irrig.i t ion. stor.iec . • ind ,and. 1•r nel , o r 
rock production }\b( t n ,ti fom1 i., provided for otbe1 u,crs \\ ho intend to 
di\ ert. ~tore. or ,vithdra\\ e r. 

fhe genc r.1I ,tpplic,H1on fom1 for ,, a ter use requires .in ident1fic,ttion of 
the intended source :ind the exact loc,ttion of the point of ,vithclrawal. the in­

tl'ndeJ u,e of the ,vater. the n1a:ximum r.1te and n1inin111n1 qu.1ntity of ,,ater de­
sired. :ind reriod of the ye.1r th,tt \\ ithdrawal is desirtd I he application must 

be accomp.1n1cd h) the st.ttutnry tiling fee of $ 15 00 and by a map ac­
curati:l~ portra) tng the poinh of diver,ion or \1,ith dra\\al, u,c. and d1 ... chargc 
of \\ :l t~r. l h ... · ,pccialized apphc,1tion forms vary fro1n the eener,tl one onJy as 
the1r p, rti._ul r U\C requires . 

The tue,h\, ay form conten1platc~ water u.:.e in cc1njunction \Vith ,1 certain 

road con..,truction project. The irrigation f orn1 requires spcc1fic.1t1nn of the si7e 
,ind de cripunn of the L1nd to be irrie.:ited Also, the .ipplic,1t1on ,hould indi­
cate not onl~ houndaries and ,v,Hcr '-OUrccs , but also topn CT rc1phic,ll fe ,1tures of 
the I.ind to he irrigated and n1.in-n1,1de structures thereon . ' fhe storaec forn1 

requir1: 1n .idd1t1on to the norn1al inforn1ation. the drainage ,1rca of the in1-
poundmcnt t1nd. in case, \\here the storage a rea i, to be locatcJ on ,1 ,trc.1n1. 
an 1.: xplan.t tion of the prcn is ions ro be made in the imrounding structure to ,ts­
sure a continuance of flo\\. If the \Vater is to be stored for subsequent ,, ith­
dri.1\' ,ti and use. either the e:eneral fonn or the appropriate '-recial forn1 n1ust 
,1cco 1np.iny the "tor.ige pern1it applic,1tion. T he forrn ftlf use of ,,.iter 1n the 
production of s.ind. !!ravel. or rock n1,1tcnals addition, II) requires the appli­
c.int to ,tate a d11,ersion bet\\1.:en the \\ i1ter lost bye\, 11Pr 1tinn 01 hauled a\v,1y 
in the product anJ that which is n1erdy pun1ped fro1n th1.. pits. f he application 
in ':.:.1ch case is; to he suhn1ittcd by the person or persons h:1vin~ leg.ti jurisdic­
tion by 0,1,,ncrship, lease. or casl.'n1ent over the area \\here the watl'r 1s to h~ 
dJ\,e rtcd or v,ithdrawn and used . 

\\ hen the application 1s rcleivcJ in Oes :--.1oine, , it is rcvie\\ed by the 
1 01nn1issioncr. If the ::ipplicat1on is incornplctc or obviou,ly erroneous. the 
C'on1Jn1,,ioner nl,l) rcquest ,1ddit1onal information or a nc,v application. I ikc­
w1<;e . if the S 15 00 fee- is not cnclo,ed. the applic:1t1on 1n,1y he hclJ tip. 
(>nee the .ipplication i::, determined to hl· correc t and con1pletc. a tin1c and ,l 

:!19 PRocrutR~l Gum1-, l owA N,·1uRA1 RtsouRc1c; COUNCIi (1961) [ Hereinafter 
oted a <; PRocc1.>URAL Gt m r ]. 
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place for a hearing is <,et. Notice of the hearing ic; then publi..,hed once 1.:ach 
\\et:k for two consecuuve weeks in a newspaper of cencral circulation ,,ithin 
the county 1n which the permit is sought. The date of the last publication n1u,t 
be not Jc,.., th.:in ten nor n1ore th.in thirty day.., before the hearing. A cop::, of 
the notice is ,ent to intL'restcd orgJnizations nnd officers of the state. •oticcs 
arc abo '>ent to .in::, person ,, ho hns requested 1n ,, riling that he be mailed a 
cop::, of the notice of any hearing affecting th.it ,1rea. · 

f'rt'-ht·ar111g lrn e.stil'a1io11 

Prior to the ::ictual hc,1rin~. the heann•' Litlicer m.i::, conJu-:t an 1nforn1al 
pre-he.iring 1n,es1ig.1tion.2 • 1 This occ,1,ion is used to question the applicant 
.1hPut ,1n::, unusu,tl ,l,pe1..ts of his appltc.1tion. The effect that , ari u, m0di!lci.1-
t1on.., n11ght ha,c on the ,1pplic.1nt', oper.1t1on are di,cu, cJ. frlquentl). the 
hc:1nng nl11ccr ,,ill inform the applic1nt of relt~,nnt Council policll., pcrtun ng 
to the applicant's use. ::tnd he ,, 111 ordinarily explain 0111c of the gu1dd111e, 
u..,ed h\' the C'omn1b..,ioncr. 

\\'hen tht.? hcanng i, held on L'f rc.1,on.1bl) nc.1r the location ot tht: pro­
p(1sed bcnefic1:il u,c. ::tn inforn1.tl inspection of the prenii,t·, .ind equ1pn1ent 
is u,ualh n1.1de h) the he.iring otliccr just prior to the hcarin..: 1111, '" c, the 
hc,1rin~ otHcer 111,t-hanJ krll)\\}cd~c nf wh,11 i, actu.tlly prtipo,cd and en.1blt:, 
hirn to 111.ike ,1 nH.ne inft)r111cd <.h::termin311L)n. 

()ne cx.in1plc of the utilll) of this 1nfon11.d rrc-he.11 ing n1c1.:ti11~ rt·l 1tt, to 
an irne.1ttH's rct!UL'-.t for ,1n unrca..,0n 1blc .1nll,unt tif \\ .1tt.?r. The poli-.) t,f the 
( nuncil h,1-; h1.:1,;n to l11ni1 irrig.ition p1.:r1nittcc:-. to .1n annual u,c ('f nut 1n C\-

."!211 [11\\A l 11t11 '-l'i~ \ 19 t 140."! ). fhc t,,IIL'\'lll!-! 1, ,in c,amplc of tti~ nOlllC , r 
din ril; d1 1111JutcJ P) the ( \,mnu ,1oner 

t-,;011< I ni--: HP\R l 1'l<, ()", A"-. -\PPLIC-\IIO"l 
IOR \ PtR\111 TO -_rnRF \\ \IfR 

l"l \\OODBl R'I <..<H l"-1 r'I 10\\ \ 
\,11ct· " ht"rt"h} g1vt·n tint there 1 00\1 L'° tik in the Otl1u~ ,,t the IO\\:l -..:atur.1 

Rc,011rcc~ ( 0unLil. ~t.1te Hnw,c, nc l\tomc,. l.1\1 ,1, .10 ,1ppli1e,11ton trL m R.n mc,nd 
Pett>r,en f,,r .1 r..:rmtt tn q,,rL \I kr fvr cros1nn .:ontrl,l ind re"re:itwn.il u,e upon his 
l,tnJ gcner.111\ de,"nbcd as the '\,f:- 1 1 '-ect1on 12. Thh"-1. R-12\\. \\\,odtiun ( ount\, I \\::l 

,\pp] 1, ,mt rcq uc,t ~ u perm n tl, ~tt,re ,.., atcr Io th..: ma ,1m um ,1mount ,,f ~, s a, re 
fc..:t .11 .1 m,p;1m11m r.1te ol n.1t111,tl nml,fl from I 9Q ,,·re, thrt1 ughou1 ea.:h \ car 

:-,;1,11u.:: j, further gl\en th 11 ,1 pulilic he.iring \1111 re held at I 1tl P \I., n, r l1n 
1\11, 16. 1906, Rl,om 526, St.tic Otlice Builuing. nc~ !\lt,mc,. h1\,,t, ,1c \\hi,h ttme and 
place l,r .11 ,10\ .1d1nurnmL·nc. che \,\ ,1ter (\,mm1,,1l1ocr or h1, Depul\ \\Ill t.11..e C\t,lcn"c 
t,y the applicant 1nJ an) otht"r per,on either 1n support ol l,r 1n L'Pr•"llll'Tl to the 

granting of u pernut 
R G. Bullard 
\\ Jlcr cl,mmis\lLlDCr 

2~ t. The ,talul..: requ1rl·~ the <.. l,uocil to '\•au,c 11.1 tic m.tJl an in\ L',tif:lttL,n ,,t the 
ellect of ,uch I reque'1cd) u,e upon the natural flo,..,, of ~uch \\ .1tern1ur,c. the dfe,t 
of ,In} such u,c uptrn the O\\ n, r, of an, I.ind \\ h11. h might he affe, ced h, ,uch use, ,ind 

the effect of an, ,uch use upon the ,tate comprehen,ive plun for ,.., acer resource, .• . ," 
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cess of eighteen acre inches of v.•ater in the \vestern part of the state and fifteen 
acre inches in the eastern part. 222 This policy is grounded in scientific data 
shov.·ing that these ~111ounb ,.. the n1aximum that could be beneficially applied 
in lo\va. Often the applic::int ~ plies for an amount of water not reasonably re­
lated to his needs. In such a tuation, the Comn1issioner takes an active role 
and may attempt to per::.uadt '1e applicant to decrease, or where appropriate, 
increase his requests to confor'TI to his needs. 

The purpose of this inf\1rmal investigation by the Commissioner is es­
sentially twofold. It pro \ idc.., he Commissioner v.ith an opportunity to get a 
good look at the applic:1n 1 ·.., 1..eds and the possible n1eans of satisfying those 
needs. At the san1e tin1c, Jt affords the applicant an opportunity to learn \Vhat 
v. ill be required of him and perhaps to obtain an assessment of the efficiency 
and possible in1provements of his system. The \\. hole process is very similar to 
.i pre-trial conference \vhere .ill concerned can iron out any small differences 
and det1..rmine the real issues to be emphasized at the he..1ring. The hearings on 
highv,;ay and storage ..ipplications are usually held 1n the Comn1issioner's office 
in Des ~1oines. Hearings on initial applications for other uses generally are 
held in the countv in ,vhich the use v.•ill be made. ~23 

• 

Hearings 

The hearing is held at the tin1e and place design..ited in the notice, \Vith 
the \\'ater Con1n1issioner or one of his deputie., acting as hearing officer. Ordi­
naril) :.ibout thirty-six days nov,· elapse::. between the tin1e application is made 
for a permit and the date of the hearing. ~- 1 This pc nod varies some,vhat accord-

222. These limits are not inflexible. If the appli1..ant <..an demonstrate a need for a 
gre<11er amount of \\ akr O\\lng to exceptional circumstances. the standard amounts may 
be exceeded. :--10-,1 commonly such enterprises as orchards or truck farms may receive 
permits for irrigation applications in excess of the normal maximums. 

223. Interview \\ ith Deputy Water Commissioner Cliiior<l Peterson in Iowa City, 
Iowa. November 8. 1965. 

224. The table below indicates by uses the average lapse of time in days between 
the date an original application \\as received by the Commissioner and the date a hearing 
wa:, held . The number of permits included 10 each clas,ificat1on is shown at note 236 
inf r11. The range 10 time lapses is substan1ial. The four recreation permits granted in 
1960 ~rent an aver.ige of 494 days in 1ne hands of the Comm1~sioner before a hearing 
was held At the other extreme, the ten apphcat1ons for food processing 1n 1962 and 
hydrostatic tes1ing in 1961 and 1965 required an average of only twenty-three days 
before a hearing wa~ held. 

TABLE 7 
Time Lapse Between Application and Hearing 

Use 1957• 1958 1959 1960 1961 1962 1963 1964 1965·· 
lndu,trial 

~fatenals Production N I + 124 183 99 39 31 32 33 28 
Power Production . NI 89 337 N I 89 NI N I NI N I 
Food Processing ... NI 61 171 28 49 23 28 31 28 
Manufactunng . NI 85 I 10 33 62 25 31 33 33 
An Conditioning NI 32 159 36 25 NI N I N I N I 

(59) 



ing to the type of use involved. but in all ca-.es it ic; con..,iJer,1bl! les-. th,1n ,, hat 
it \vas during the earlier year., of administration During the initial fltiod of ,1p­
plic..1tions the Council decided as a matter of polky to rostpl1ne the hearin;, 
on applications to withdraw strean1 w:iter for irrigation.· The protected m1r.i­
mun1 tlo,\S v.ere not yet set so it would have been difficult. if not in1poss1ble to 

properly appraise the <ipplications. ,.\ny senous prejudice from this rolic! of 
defcrn1ent w::is seen1ingly removed in most casec; b} in\·uking the ,t~Hutor) ::iu­
thoriz.1tion to continue the existing use pending detcnnination on the .ipphca­
uon. Po-.,sibly some applic,1nts for ne,\ uses \\ere harn1eJ by the polic:-, but no 

e\ idence of complaints \\ .is found. 
Loder authont:; of the ,,,Her statute. the N.Hural Re,ource, Council h.is 

pron1ulgated general rules of procedures for the conduct l'f h.?arings ·· The 
rule-., provide that the applicant n1a) either represent hin1self or he repre,ented 
by counsel at the bearing. In point of L1ct, toda, man:; ,1pplic..1nb for storage 
and highway permits. and noncontrover!>i,u rene,\als do not appear at :.iU. but 

elect rather to stand on their applications. 
The heJring is public but other intere<;ted person'.'i ,,ho ,,i,h tl, L)ffer c:,i­

dence or enter an appearance Jt the hearing must ~ign the fl.'fister furni-.hed b) 
the hearing officer. Briefs and opening. stJtcments ,1re allo,\ ed but Jre not nec­
essary. \\ hen a person desires to gl\ e an opening statcn1ent, he mu-.t do -..o im­
n1ediately prior to the presentation of his e\ idence St1pul,1t1on of f:icb bL t v ee., 
the parties prior to the hearing 1s encouraged Ho\\C\Lr, no s;t1pul.ltion i, b,nJ­

ing upon the \Vatcr Commi-.s1oner. 
The rules place upon the applic:.1nt the burden of prvnf in e<.t,1bli,hin_,' 

the ncces<;ity and propriet) of .1 pern1it. The necc~-.1ty and propriet) are e-..t.,b­

lished by showing the follo,,ing factors: 
(I) That there 1s \\,tter available. 
(2) 1~hat the ,1pplicant has the present ability to put the \\,,tc1 to the 

proposed beneficial u-.e. 

I rrigat100 
f- arm, ' . . . . .. 53 177 265 318 185 i-o 38 -lfi 16 

Golf Cour'>es .... 1 128 -102 271 28 28 3 4 29 -H, 

'-ipcualty Crops .. N l 144 246 266 49 28 1', I ~:,..; '1 
\1 uniupal 31 96 120 120 2-1 :'<> ~2 293 

.,., 
. . . . . . . ... 

RcLrcat1on NI 79 226 -19-1 32 .::-1-1 (J() ~:,.; .... ' . . . . . . . . . . 

~torage NI 58 52 36 30 .... ., JS 'O -; !-: . . . . . . . . . ... - I 

Other Nl N I 3-1 28 23 2 'i 2S _:: ll .... 
. . . . . ....... -

'\ ver .1ge for all uses 48 127 212 I., IJ -12 -12 36 .. r-i •6 

'\; I mean, no pcrmih \HTC 1<,,ued io thi, year for this use. 
1957 ligurc~ repre~ent appro-..1ma1ely one-half year. 
1965 figure<, represent uni) the ti r~l ,n month~ ot the ) c.ir. 

225 lnterne,, ,,1th \\,.tter (omm1 ... ,1oncr R1'-'11rJ BulbrJ 10 J,n,.1 lit ). lo\\a, (kt. 

226 See PROCEDURAL GLIDE 111 F. 
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-------------------------------------------~ 
( 3) That the use to which the \\ater is to be devoted is consistent \Vith 

the policies and principle<; of beneficial use Js set forth in Chapter 
455A. Jc)\\ 1 ( uJt: J58, as an1ended. 

( ..i) That the propo, ec diversion. storage. or \Vithdr .. nval 
not be detri111ent,1I to the public interest, including 

of ,vater ,, Lil 
drainage and 

~ 

( 5 ) 
levee dist, icts. 
That the propose(.] 
not be detr mcnt. I 

diversion, storage, or ,vithdrawal of \Vater ,viii 
~ 

to the interest<; of property o,vners ,vith prior 
or superior i:_i hts ho might be affected."-

There i-. no <;tandard ,et •, the level of proof of the evidence prcsentl'd, hut 
presun1ahly it is that of ci\. ti trials. that is. a preponderance of the evidence. 

In cstttblishing ~uch evidence, ,vi tnesses can either testifv in narrative 
~ -

fonn or in response to question<; asked. The Comn1issioner has discretion to 
allo,v lending questions. Hearsay is admissible. as arc exhibits \.\ hich are ac­
con1panied by proper foundation testin1ony. Al l person<; are given the ri.;ht of 
cross-ex,ln1ination of any ,\·itnes.;;. Ho,,·e,·er, it appears by statute th::it an in­
terest...·d per...,on not a party cannot cross-cxan1ine the witness himself but 1nust 
do so through an attorney.:!:!' At any time during the hearing. the hearing offi­
cer ha.;; the prerogative to call and to ex,1minc any \Vitness h1n1self. 

E\cept for the provision requiring a party to ;1ve hi-. opening statement 
in1r11ediatel) prior to the presentation of his evidence. the order of the hearing 
follo\vs the b.:11.,ic order of a court trial in lov:.1. Te<:.tin1ony and evidence of the 
,1pplic,1nt .1nd pcr<;ons supporting the application is first presented. Thi, is fol­
ln,\ed by te'>tin1ony and evidence of per<;ons opposing the application. Then the 
do-,ing aq;un1ents of the ::ipplicant and tho<;e in support of the application are 
he,1rd, followed by the clo1.,ing arguments of the opponenb. The applicant is 
rc-,ervcd the right to make a final rebuttal argument. 

~ ~ 

ThLre is no rc4uiren1ent either by statute or Council rule for prescr\ 1ng a 
record of the he,1nngs on an application However. the policy of the Co1nn1is­
,1oncr 1, to n1,1ke a tr<1nscnption of e,1ch hearing through the use of a tape rc­
LtHder. l he hearing tapes ,tre kept at le,1st until after the period of ;1ppe<1l to 
1he ( 'nuncil expires. thirt~ d.iy<. fron1 the d.1te of the filing of the fin.ii detern1 ·­
n,1t1un . In addition tn ser,1ng as an invaluable ton! for helping: the he .iring of­
licL"r 1c, il'w the testin1ony \\ hen he is ,, ricing the final determination. the tape~ 
.ire ,11-..n \ ,duable in c,1...,e c1n appeal i-. filed ,, ith the Council. -

..,..,.., /( · t ~--- • t. ~ ~l -.; • 

22:-i . Ju\\, C 01>r 4~5 \ 19\4 J. "An) intcre,ted rer,1' n n1,1, appe,1r and prc , l·nt ev1-
d1.:n1.:e at the he:.i1ing. and m..1\ he rcprc,cnted b, coun,el, \\ho ,h.111 ha\<: the 1i;ht to 
quc\llt)n other-, \\ ho prc,ent C\1dence" Such a rule seem \ a little nd11. u lo 11, The CPn ­
nJcr.1t,le d1,1.retJon \e~tcd m the he.iring offke1 \\Ou ld .ippear to .illo\1 him 1,1 pc1n11l 

.1 p.11 I) \\ 1tho11t 1.t,un,el co que,tt,)n other \\ nn..:,,e,. and th1, policy h.i, t,cen unifc,rn1l) 
t ,11ln11 ed 

:!~lJ The Atl, rnc, GL'nt:ral of Iov.a ha.., ruled th.it 1n hi, Ppmion the ll'>L'. pn:,cna-
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Once the hearing bas been concluded, it cannot be reopened unless ne,, 
evidence becomes available which could not, 1n thL e \crcise of reasonable dili­
gence, have been presented a t the original hearint The mouon for reopening 
may be n1ade v.itbin thirty days before the filing of the determination or\\ ithin 
thirty days thereafter. The Commissioner must then gi\'e ten <lays \\r1t1en no­
tice by ordinary mail of the time, date, and place of the reopened he..1ring to 
each person \vho filed .in appearance at the onginal bearing and to the person 
requesting reopening of the hearing. ouce also is given to persons \,ho h ::ne 
requested notice of all hearings in that area and interested state l)tl1cer~ and 
agencies. In no case can a hearing be reopened if .1n appeal has be1: n t,1ken to 
the atural Resources CounciJ.z,., 

I\1ost applications for permits are not conte'.>ted tod.1)-; ho\\ ever. there \\ ,1, 
a period earlier in the history of the adn11nistra11on ,,hen contt:,b \\ere the rule 
and not the exception. \\'hen the S)Sten1 first \\Cnt into eff1.'l .. t , , ln1ost .111 .ippli­
cations ,,.,ere opposed by one group or another. In 19 '-. 7 , onl) four perrnits 
were granted and appearances \\ere filed in e.:.ich case opposing the grJnting 
of the pern11t. In 1958, t\\O hundred and fort)-eight pcrn1ih ,,crt.! gr.intcd .ind 
eight)- -three .:.ippcarances were made in opposition to then1 Cc. rt,11n ~iucs ,1nd 
in<lustrie!> \\ ould oppose any application for a pern1it for con-,u npti, e \\ ith­
drav. ·11 upstream from them on the grounds that su.::h \\ 1thJr.1\\ al ,, ould jL'up­
ardize their \\ater supply. ln addJtion. the lO\\a ('onsen-allon Con11111-.,~ion op­
posed ,1pphcations for irrigauon w1thdr.1,, .. ds on the b..isb that un) 1L1\\ L'ring oi 
a strc.1111 dan1agcd fish :1nd \\ildlife. 1\Ltn) ot thi:,e obJi:cuons "er.: 111.1t b,1-,ed 
upon f.tcts or 1-..nO\\ledge of the la\, ·s operauon JnJ n1crely tended lo .idd gen­
eral confusion ..ind undue length to the heanngs. ~ 

t10n and Jc5trud1on of tape recordings by the heanni; oih..:crs ts ,1 pro1..cdurnl m. tter 
..., holly w1th1n the control and dt5Creuon of the Council, and thu, it i, pTl1per for the 
(..,ounc1l 10 de5troy the record of hearings of a non-1..ontrt)\ crstal nature .1tter tht: r~ noJ 
of appeal has expireJ. A Letter Op1n1on from the otlicc: of Att'} Gen. 1..1f Jo ..., .i tt, 
Io,,a Nat. Res. Council, dated J\1a> 14, 1959, on file 10 the Cvunul s otlice. 

230. PROCFDURAL G ulDl:. Ill F ~ 11. 
231. The followmg table sho,,5 the appearance~ cnte1 ed at heanni;, b) 1..>bJed1..1r, 

according to the character of the obJccuon For this purpose, vbJc..:1~1rs ,, ere d.1 \ '-J 
accordrng to the use they represented, r-.1umc1paht,, lodu,tr,. Do" n~tre,im Dome,tk 
Users, \.\ ell User, Recreation, and Other. The table documents the troubled ume, ,)t the 
early years of adm101stration when various fears \\ere at large con..:crrung the dTed ot 
the granu ng of a permit. For example, persons repre~enung rccreac1onal 1ntere,1~ ,,bJedcJ 
155 Lrmes rn 1959, and almost all of these \\ere at Lhe hearings on irngat1un perrnn, 

TABLE 8 
Objectors Classified 

Class 1957• 1958 1959 1960 1961 1962 /963 1964 /96;;•• 

J\ lu nicipalit1 3 27 40 30 5 , .. 28 3 1 . . . . . . . . . 
I ndu\tn al .. . . 0 2 40 3 0 0 l 0 0 
Downstream User ...... 0 IO 21 9 ') 0 4 5 

.., - -
\Veil U~er . . .... 0 4 l I 9 5 9 3 4 0 
Rccrea11onal . . . . . . .. . . . 3 39 155 49 0 3 3 l 

162] 



The fears of many of these groups gradually diminished and all even­
rually discontinued the practice of opposing applications as a matter of 
principle. Lack of succ.1. -;s 10 reventing the issuance of the permit was 
undoubtedly one factL1r contril uting to the cessation of objections, but 
according to the Commissioner, he explanation lies more in the fact that ob­
jectors appearing at tht.. he.iring usually returned home satisfied even though 
a permit was granted. Expl.1nat )n by the hearing officer of the effect of the 
requested \Vithdra\val of \\ater upon the objector's \Vater supply was normally 
sufficient to allay the unfoundcc vorries of most objectors. 232 

Final Deterrnination 

A written determination must be made by the \Vater Commissioner on 
all applications. This determination states his findings and must be filed with 
the Council and a copy mailed to the applicant and anyone else who filed an 
appearance at the heari ng and has requested a copy.2

v
3 

In making the detern1ination, the Commissioner is directed by the Council 
to "seek all available pertinent scientific and technical information not pre­
sented at the hearing, concerning the availability and present or future use of 
all ,vater connected to the source for \Vhich the permit is requested.,, •. , 1 This 
information n1ay be used by the Commissioner in n1aking his final determina­
tion regardless of "'hethl.!r it was presented at the hearing. Generally, the 
findings for the final detern1ination are derived from six sources: 

~ 

( 1) The application; 
(2) Evidence presented at the hearing: 
(3) Policies and principles of "beneficial use"; 
( 4) Policies of the Council: 
( 5) Results of \Vater Commissioner investigations; 
( 6) Technical reference \\ orks and basic data studies. 

The .icquired expertise of the \\Tater Commissioner is also utilized. n& 

ff, after due consideration of all the pertinent factors and guidelines, the 
\Yater ('0mm1s-.ioner finds that the granting of the permit applied for \vill not 
be detrimental lo the public interest or the interests of property owners \\ ith 
prior or supLrior rights, <tnd, \Vhere applicable. that the minimum flo\v of a 

Other . . . . . . . . . . . . . . 0 l l 3 
Total 6 83 268 103 14 

• 1957 figures repre~ent approx1ma1ely one-half year. 

2 
31 

• • 1965 figures represent only the first six months of the year 

1 
40 

6 
19 

2 
8 

232 Interview with \Yater Commissioner Richard Bullard 10 Iowa City, Iowa, Oct. 
20, 1965. 

233. IOWA CODE ~455A.19 (7) { 1962). 
234. PROCEDURAL GUIDE III F § l 0. 
235. Ibid. 
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stream 1s preserved and neither n::nig.ability nor the pollution control Ja\\s \\ ill 
be impaired, the permit 1s granted. Such a pLrm11 111a) he granted for an) 
period of time not i;xceeding ten )L:.1rs. ·' The amount of \\.Jtcr u-,e authonzcd 
111a} he Lither less th,1n or equal to the amount ,1pplit.:u for 

Ordinarily from the time of the hearing it n0\\ takes about thirt) da)s to 
recci\e the pern1it. This is another time interval that has been sub-..1.1nt1.1ll) 
decre,1~ed as admin1s trati \-e e>.. pencnce has been gained. - · 

::!16 IO\\,. Conp &455A.20 ( 1962 ). The follo~ing table sho,,s the perm1h granted 
by the \\ ater Comm1~s1oner by use and by year. both original anJ renc\\ al fhc numher, 
to the left of the d1v1drng hne reprC\Cnt original permits granted, the number to the nl!ht 
renewal permits. 

Usr 
lndu,trial 

\l .iterial Production 
Po\\ er Prod uclion 
rood PnKC\,ing 
\ I anuf.tL tu ring 
Air Cond1t1omng 

In 1gat1nn 
I .irm~ . . . . ........ . 
C,olf Course\ ........... . 
'-,pecially Crops ......... . 

J\1 unic1pal ................. . 
Reu cation ................. . 
~toragc . . • . . . • . . . . . ....... . 
Other . . . . . . . . . . . . . . . . . . . . 
Tota I • • • • • • . ••.••••• • • 

JnJt1\tri ,1l 
i\1atenal Production .... . 
rower Pr0duct1on . . . . . .. . 
f OL)d Pro(CS\1Il£ . . . . . .... . 
i\l,inufacturing ... . .....•.. 
/\1r ( ondllioning . . ...... . 

f rr1ga1ion 
f ,lrl11'> • . • • · • • • · · · • • · 
GPlf Cour~e\ 
~red.tit} ( rop, . 

l\lun1upal ....... . 
Re~reat1on 
\101.igc ....... . 
Olhc1 ..... . 
I nt..11 

TABLE 9 
Permit\ Granted 

0 0 
() 0 
() () 

(I (I 

0 0 

3 O 
0 0 
0 0 
1/0 
0 () 
() 0 
0/0 
4/0 

196~ 

16/10 
() 0 
3 I 
4 3 
(}/(} 

6 16 
I J 12 
5 J 

62 ., 

2 I 
126 131 

JC/5ti 

'i'i'O 
14 0 

<; () 

7 0 
., (J 

82/0 
4/0 

18 0 
29/0 

5 0 
27 0 

() (l 

248 0 

19 I 0 
0 0 
I /0 
'i I 
() 0 

21/120 
6 8 
0 20 

16 3 
3 1 

90 0 
, (/ 

161/ ]f,'i 

• I'! 57 figure, re pre cnt apprlnimall'h (1nc-hal f \ car. 

262., 
3 0 

4 I/ I 
::! fl (I 

14 ll 
69/0 

::! () 
'i78 9 

I (}6./ 

26 15 
Cl I 
(i ., 

4 () 
O I 

22 I I 14 
7 1 
6 Io 
9 J 

Q.j ' 

3 O 
179 J 'i I 

J9h'i h1.?u1c, rcpn:,enl on l\ the.: fir,1 \IX n111nth, of lhc c.ir. 

/W,O 

69 ..., 

(I I) 

4 ll 

3 I 
::! () 

86, 
'i () 

9 () 

9 0 

4 I 
61 (l 

., 0 

2'h 12 

1, < 
() () 

I 0 
2 I 
0 II 

9 19 
, l 
6 1 
-l I 
I II 

I, 2 ., 
4 (l 

98 30 

13 I 1 
., 6 

I I 
1 I 
, I 

... 11 
, () 

h ..! 

9 2 
I 

'i<) 

' ., 
I 2 <1 , 1 

TI,, I I 

,,s 6< 
<' -
2X 4 

' ' 5.: 
11 2 

'i 17 HiO 
12 14 
~2 'i-l 

I I ~ I I 
1, I , 
_6 ]() 
IS~ 

1-s1 'i'it 

217. 'J he fol]n\\.ing lahlc shO\\, tht: a\cr..1gc lime Jap,c hct\\Cl'n thl' time ,1n ,1pphc. nt 
receJ\Cd ,1 hl•,tring <'n h1\ or gin.ii appllc.1111 n .ind lhl' time his permit \\ .1 ulum 1td} 
gr.,ntcd . I he ligurc\ tend lo dncument the Council"\ "go \lo\\·• pol1~, ,,n r• trnt1 II} 
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. l ppeal 

A right of .1rpe.il i-., pr<.1, 1 1 ·d fron1 the \\'ater C01nn1i-;sioner's dcten11in­

,ttion to the Natural Rc-,ourcc Couoc1I. Appeal may be taken by any party 

coll5umpti\e U'>ers practiced d unn,._ the early years o f admini-.tration . For exan1ple. in 
1960 the average farm irngat1nn r rmit granted v. a, received nearly a ) ear and a half 
after the hcarin_;. In the late r }~ .t the figures show relat1vely prompt actton in issuing 
the permit. 

TABLE IO 
T tme Lap'>e Between H earing and Pern1it 

l 'l<' 

Industrial 
]9'> 7 /958 1959 1960 196/ 1962 1963 1964 1965"* 

\laten.iJ<. Producti,1n 1':I • 
Po\\er Pr0duction . N J 
f-ooJ Pr0cc~\ ing . . '\ I 
\f :lnufacturing N l 
Air Conditioning .. NI 

Irrig.1twn 
Farm<; .. .. .. ..... 127 
Golf Cour,c, . NI 
Specialty Crops . . . NI 

\ I umcipal . . . . . . . . . 8 
Recreation . . . ...... N I 
Storage . . . . . . . . ... NI 
Other . . . . . . . . NI 
Average for all u<,es 97 

83 97 76 
113 89 N I 
62 77 10 
33 137 46 
32 118 46 

162 298 349 
81 158 297 

196 334 512 
63 36 I 8 
59 271 12 
44 31 151 
Nf " 6 

111 20 I 205 

28 
71 
N I 
15 
28 

75 
8'> 
51 
26 
37 
18 

8 
30 

24 
N I 

7 
37 
NI 

80 
18 
56 
41 

160 
12 

') 

37 
..L N I mean<; no permits v.ere issued in t his year for th1~ u,e. 

• I 951 figures repre<;ent approximately o ne.half year. 
• ~ 1965 figures represen t only the fir,t s ix month<; of the year . 

24 
N I 
19 
92 
NI 

26 
130 
N I 
64 

I 9 5 
9 

N I 
33 

25 
Nf 
80 
28 
N I 

53 
40 
75 
59 
10 
I I 

I'- I 
30 

44 
N I 
23 

8 
NI 

162 
23 
25 
14 
I 5 
33 

The next l,1ble 5hov.s the total average time elap,ed from the date ,1ppltcat ion is filed 
until the date a permit is i'isued. In e·S'ence, this table i-, a combination of the two pre­
,iou.., tables dealing with t ime lap,e. 

TABLE 11 
T ime J ap,e from Application to Permit 

"It' 1957' / V 'ii/ 19 ,;9 /9f,0 /961 /962 /963 /964 1965* * 
Indu~trial 

l\l ,11cri,1h Pr0duct1on NJ-1- 207 ::so 174 64 'i5 56 'i6 7, 

l'O\\ 1.:r 1'1, ,dud ion NI 202 426 N I 159 NI N I N I NI 
Food Procc,,mg .. I 121 248 37 49 10 47 110 5 1 
:\1anuf.i.:tunng . 1\ I 118 247 79 71 62 123 61 -HI 
\ 1r ( und1t1omng "- I 64 277 81 52 NI N I N I NI 

I rngat i0n 
r ..irm, . . . . . . .. . 180 33Q 562 666 260 150 64 97 102 
G,,Jf C\,ur,e, .. NI 209 'i60 568 I I 0 46 164 69 68 
Src~1.dt) Cr,ip, '\/ I 340 ,so 779 IO I 84 NI 103 193 

:\Jun1up ti <4 157 154 135 50 70 96 3,3 'iO 
RL1.:reation l\ I 126 49.., 506 69 4(Vi 2 'i 4 58 50 
\tor ace J\. I IOI 80 151 41 34 44 18 'i 0 
Other NI NI 36 33 31 27 28 5 I 34 
Aver,1 i:c fn r ,1ll u,c, 1 --l -; 236 4 IO 361 66 ~., ,_ 64 ~11 64 

+ :--.;r me.in, no pcrmih ,,ere 1~,ut.d 10 this )c..ir for th,, u-,c. 
• 19.,.., llgurc, rcprt',ent ,ippro:\.unatclv on.:•half ~c:ar . ... 1965 figure-, r.:prc,cnt on]) the fir,t six months of the ~ cc1r 
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aggrieved b) lhe detem1ination of the C ommiss1oncr SuLh an appeal must be 
fileJ ,,1th the Council \\ithin thirt) dJ)'> of the deternHn,1tion .ind must state 
the grounds of the appeal. The director of the Council ,eb the time ::ind d.1te of 
the heJnng Jnd ever)One ,, ho appe..ired at the Comrnis,ioner'-, hearing or an) 
he,1nn~ ts given nouce b) ordinary mail.· 

B) statute, lhe Council is to prescribe rules and regul.1tions go,eming the 
appeal to this bod) 8 The s,tme set of rules and re ~ulJt1on-. used for the 
origin.ti he.iring before the Con1n11ss1oner h.1,e arr rentl) heen adopted to 
CO\Cr the hearing on .1ppeal. Thi" means that the .1ppc;:il 1, 1n etf1;ct ..i Cl1n1plete 
retn,11 of the original he..iring before the Comn1i,sioner. 

After hearing Jll thee\ idence the Council file:-. ih o,, n Jetern1inat1on set­
ting forth 1b findings l he Council app:1rcntly applies the s.1me stand,1Tds a, 
the Con1m1ss1oner. A cop1 of lhe detern11n,1t1on is ,ent tti the .1pphc.1nt Jnd to 
any person appcanng ,, ho in \\ nt1ng reque,h a copv 

Further :1ppe,1l is permitted if a r..irt) 1s not s.1t1stied "Hh the Council\ 
determination:•· \\ 1thin thirty d.,ys of .1n ,1dvLr-,e Jetern11n:1tion b) the 
('ouncil, a p,lrt) Il1d) file ,uit 1n the di-;tnct i..:ourt l'f the count) in ,, hich the 
property ... 11Tected is located. Upon rcce1rt of notice of thi, .1pp,:al. the C1..1un1.il 
n1ust file a cert11ied tranc;cnpt of all proceedings ,1nd l1rdcr, ,1tTe..:t1n:! the cJse 
v,ith the clerk. of the court. On th1:-. apre,tl the cJse 1:-. ,1g,1in gi,en a con1rkte 
.tinng as the statute provides for the court to hc.1r the rn.,ttcr Jc no,o. In this 
round the Counctl h,1s the burden of showing that ih ... 1..:h and orders \\ L re 

~ 

··reasonable and necessary "· 1 l f the Council can sho\\ blHh. its de ,e m1in,1t1on 
should be aflirn1cd This required ,hov,1ng by the Cnunc1l rcpre,Lnt, .i cornplete 
shift of the nsk. of non-rcrsu,1,:on between the r,nt1es \t thL' on;111,1l hearing, 
the .1ppl1c,1nt n1ust sho,, b) .1t1irn1,1tive e, 1dence hb nght tl, obt,1in a pen111t. 
()n .tppe,ll to the CllUrh. it 1, the Council" hich n1ust t.11..e the ,1tlirn1.1t1,c rl1k . 

1\ppe,tl to the low.1 Suprerne Court 1s al-;o .1,,1Jl.1ble tl) ,1 p,HI) Jf.~rlt ,ed 
by the di'11ict court's judgn1ent. The l cn1a R11le,, 1)J ( 11·1/ Proctd11re cont1ol 
the proccdun .. s in this appeal. 1 

()nits f,11.:c the .1ppc.tl procl.'Jurcs arc subject to -.e,ere critici-.111 fo, their 
reJundc1nc\. As a rc,ult of the n1ultiple aprc,11, ,n.11l.1ble. ,111) ,1gg11e,ed p.1rty 
n1ay den1.1nd no less th.in threL -.ep.tr:ite full hc,1nn~s t1n the '.L' h.' 1-.,uc l·ur 
ther. the ,chcmc pnn ide-. 111ot1, ,\lion to 1-.eep .1ppc,1l111_ b) 1c-quinng the 
Council tt1 shoulder the burden nl jusuly1ng its d~tcnnin,1t1l1n \\ hen the thtrd 

2 1 s I 11\\ \ { um '- ~ 'i 'i \ I 9 ( 8 l ( I 962) . 
2,9_ 1,,,,~CODC04)5 \ 19(9) (1962). 
'.'.-tll. I htd. 
241. Io,,, CnPr ~4'i'i \ ,7 l J9h2). 
242. /Ind 
243, ~c:e lo,,,-. R ll\ . P. 3h8. §-t'i5A37 tlf the ad pri,,1Jc~ th,t the d1,111d ,ouil or 

Supreme (\,un m.1, ~t.1, the "t1rd..:-r" of tht.' ' ,,unctl. l>ut t>tht.'n, 1,1;" an arrc: ii ,1111 not 
~I.I}' the npcr,111on ol .1n order. I h1, h.,~ bet.'n 1nterpretcJ ,1' indud1nb pt·rmth 
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round of appeals is reached. A ter losing three full hearings. a party may sttl] 
try his luck with the Supreme ,ourt. About the only good thing that can be 
said about the appeal procedu "' is that it has not been in, oked frequently. In 
onl} nine instances ha,e the Commissioner's determinations been appealed to 
the Council. In all cases the Con1missioner's findings \\'ere sustained. One ap­
peal ,vas filed in the d1-;•-ict c urt, but it was subsequently disn1issed. 2 H Thus 
far good fortune has srn,led the Council in the form of relatively bountiful 
,vater supplies. When ,.vater shortages again occur, this seen1ingly endless 
appeal procedure could prove to be a substantial obstacle to administrative 
efficiency. 24 ~ 

TRANSFER OF PER!v11TS 

Section 455A.20 states that a water use permit is an appurtenance to the 
land on which the ,vater is used. T his indicates that even though the permit is 
granted to an mdividual. it does not confer on the permittee a general personal 
privilege to divert, withdra,v, or store water. Instead it allows the use of the 
specified an1ount of water for the specified purpose on that land. If the per­
mittee n1oves his water using operation to another location. his permit for use 
at the old location does not move ,vith him; a ne,v pennit will be required if 
'w'ater is to be used at the new location. 21

•· 

Consistent with the theory of the pern1it attaching to a particular tract of 
land the statute provides that a permittee may transfer his interest in the permit 
by "conveying, leasing, or othenvise transferring the o,Nnership of the land 
described in the permit. "z¾ · Because the permit is appurtant to the land, pre-

244 One appeal was dismissed for want of prosecution In the other case the City 
of \Vest Des tv101nes filed an appeal in district court challenging the short duration of the 
permit 1t received oo the ground lhat the lime was too short to allov. advant:igeous bor­
row10g. Later a sufficient water supply was obtained without the construction for whlch 
the permit was sought, so the appeal ivas dismissed. 

245. The Iowa Natural Resources Council, Report for the Biennium Ending June 
30, 1964, contains the following passage: 

It 1s again recommended that Section 455A.37 be amended to avoid the possibility 
of unwarranted expenditure of State fund~ through litigation of appeals encouraged 
by the .\tatute. This section provides for appeal to the district court from Resources 
Council actions and orders and, contrary to normally apphc.ible rule~ of law, place!> 
the burden of proof that such actions are reasonable and nece\sary u~1on the Re~ourLcs 
Council. Impos1t1on of the burden of proof on the regulatory agen1.-}' tends to encourage 
appeah from Resource~ Council actions and order5, many of which arc the 1esult of 
re\ 1ev. proceedu1g\. Other provisions of this section requ1nng lhe Resources Council 
to furm\h a certified tran'icnpt of all proceedings before the Council and pro,1J1ng 
for a trial de novo on appeal to the d1stnct court would seem to afford ample protection 
to individual rights. 

The bill submitted b,. the Council to the 1965 session of the Iowa General A\sembly 
cunta10ed a provision i.:hanging the burden of proof in appeal. S.F 518 '4. fhe bill \vac; 
p~sed, but the section relal!og to appeal procedure was deh:ted. IO\\ A Ac-Ts, 6 ht G A .. 
ch. 3~2 ( 1965 ). 

2-.6. See IOWA CODE §455A ,20 ( 1962). 
:!47. JO\VA COOL :,455A 30 ( 1962 l. 
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sun1.1bly no ,peci:tl procedure i-, rc4uircJ to tr nsfL·r it. An nrdtndf)' deed nr 
lease ,hould then.:fore suffice to as,ign the right Jnd duth:s repn.:,;,entcd b) the 
pennit to the tr.1n-:.ferec of the land. 

The JK1li1.:) of the ('omn1i-,~ioner h.1s beL·n to gc:'er,111) l ,cnur .:e p1.:rn1it 
tr.1n~..fer,. p,1nicul.1rly het,\Cen materi:il produc1.:r.., .. \, .1 pr.1ctk.1l matter. thh 
policy h:is taken the fL1rn1 of inducing applications by the part) in po,-;e :-ion 
of land \\ho \\ill use the \\atl..'r r.1thcr th.in by tht: land O\\Oer. Thu, if a pern11t 
i-. required for ,, .1ter "h1ch will actual!) he u,,ed b) ,1 le,:-,ee .• 1n et1on is made 
to encliur.igc the Ic,:--eL· to n1ake the pern1it .1rpllc.1tion rather th,1n the o,,ner 
If this effort i-, ,ucces.sful ,tnd the k-.,ee i, the ,1ppli.:,1nt. then the permit \\ ill 
u-.u,tllv he rr,1nted for the rL·m.1ining tern1 1.1f h" k,1..,e Thi, is not true tor 
short-tern1 le.ises h) f.1rmers whn wuuld he fLljllired t .ippl~ for :1 ne,, pern1it 
c1,,ery year. hut long-tern, IL-...,ee'- (up to ten )1.::1r-...) nd Je..,see-, \\ho .ire not 
likely to n:ne,v th1.:ir lea,e .ire uniforn1ly subjected tt1 thi, tre,1tn1ent 4 

If for ,ome reason the lca,e is termin.1ted before the expir.111on d.lle of 
the "ate r re nn it. the C l)m n1 i,sione r ,, ill encou r:1gc the Lkpart i ng le,,ee to 

c,1ncel his p..-rn1it \Uluntarily. The san1e encouragcn1ent i" gi\en to O\\ ner-. ,, ho 
,ell their prupert) during the tenn of their \\ ater 1'ern1it. In thi-, n1,1nncr. ,ln) 
ne\\ owner or k..,..,ee \\ ill he rLqu1red to n1ak.L hi, own .tpplic:ition for .1 rern11t. 
This gi, es the Con1n1issioncr the opportunit) to n1,1ke direct d1nt.1ct \\ 1th the 
new user and e.\plain wh.it \i.111 be re4uircd of hin1. The Con11111,-,1oner fceb 
th.it this policy lc,1J-, to a much heller understanding het\\een hin1,e1f .ind thl' 

u,er th.in ,, ould be po-,,1ble othen, i"e. 
r he ch.1ncc to tall... Lo the U'-Cr .1bo dispel-... :-in) notions th~1t. bc:-c.1u,c he 

succeeds t0 .in e:, 1,t1ng pem1it. he i, not rc.111) regul,1ted fhe st:itute pnn 1de-, 
th.it the tran,fL·rred pern1it remain.., "-..uh1ect t(1 the principle of bencllci,JI u-,e 
.ind the urJcr-... of the Council." " The nc, .. u ... er h.1:- the s.1n1c dutie, .ind t1bli­
g.1t1on-.. ,1., hi, predcce,,t11 had. Ho,,c\'er. ,, ithout the opportunit) l'll thL' J',Ht 
of the (\)n1n1bsioncr to expl.un ,, hat these l)blig.itions are. the ne,, ll'>LI ,,uuld 
lih.ely be uncen.11n or un.1\\,1re of 1hen1. 1 he policy of the (\1n11111..,._H111-:r 
therefore .1ppc:,1rs sound in that it a\'oids prohle1ns J,1ter on fl1r btllh hinhelt 
.ind till· u,er. 

Rf!':E\\'AL A:--D :\!ODIi ll \ T 10~ 

The C 0111n1is,1oner's pnlic) i-, to notif) .i perrnittee that his perrnil ,.., .,bout 
to L'Xpire approx1n1,1tl.'I) s1xt.J d.1y'> before the j1l'rn1it ex:pir.ltil1n d.11l· Once 
nutilil:d the \\.ttcr u,er ~hould then con1plek :,nd ,ubn1it It' t'1e ( t1n1n11,,ionc1 
.tn applic.11,on to rt:new the penn1t I ht: n.•ne\\ ·d .,pplication 1-. ~ene, ally re­
ceived in the forn1 of .1 letter. Pern11ts m,1\' be rene\\Cd b\ thl' Cun11n1~,ioner . . 

248. lntervic\\ \1·1th \\ .11er Ctm1mi,,10ncr Rich.1rd HullarJ in !LJw,1 < 1l\. l1>w 1, 0 t 

lll I 9b'i 
249 Jo\\\ Colli 4'i5A.:l0 I 1962) 
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1f an application for renewal is made before the expiration of the p!"eceding 
term In his application the aI, licant should notify the Commissioner of any 
desired changes in the permit 

The Comrnissioner -..end notices of the receipt of the application for 
renewal by ordinary rnL1il to • I persons \vho filed an appearance at the next 
previous F roceeding and to those persons ,vho have requested notice of any 
hearings afTecting that 1rc.1. It an objection is filed within thirty days of the 
date of notice by any per ~on )WD to have an interest, a hearing n1ust be held. 
Notice of this hearing is sl.!n t to the objector and to the same persons \.\ ho re­
cei\cd notice of the application for renewal. 2 r- 1 

If no objection is n1ade ,vithin thirty days and if no change in the permit 
terms is requested, then the permit n1ay be renewed without any hearing. The 
pro\is,on authorizing the granting of rene\val applications without hearings 
,vc1s added by amendment in 1965. 252 Before that time hearings ~·ere required 
for all rcne\l,als. There is no fee charged for a sin1ple renewal. 

~50. This table shows the volume and distribution of renewal applications by years. 
The figure!, reveal the approximate pattern that the foregoing d1sc:u~s1on of the adminis­
tration \\ ould lead one to expect. Irrigation renewals were high 10 I 96:!-64 becau<.e the 
bulk of the three-year permits were issued 19 59-196 l. ?\1atcnah producers v. ere orig1oall; 
g1,,en ~hort term permits becau~e the policy toward them v. a, not yet !,Ctlled. therefore 
many wen~ regularly <;eeking renewals. Perm1b of mo,t other tndu,trial and n1unilipal 
user-; have iet to expire for the first time In thts table applicants ~eek1ng renewals anu 
tho,e ,eeking renewal \.\Ith modification are compared. 

TABLE 12 
Rene\\al Applications 

Use /957• !95R /9~9 /960 /96/ 1962 1963 1964 196'i ~ 

I ndu,tri;tl 
\lateri:il<. Production () I 9 4 1 l 1 I 13 3 3 
Po" er Production .. () 0 () I 5 0 1 () 0 
Food Proces\tng 0 0 0 0 I J I 0 0 
\lanufadurmg ll 0 ., 0 3 I 0 I 1 
-\.1r Con1.huon1ng 0 0 u 0 I 0 0 I 0 

l rngat1on 
I· arm°' 0 0 ' 

., 35 I I 5 95 95 J 5 . . ... 
t, ol f (' ou r-.e-. 0 0 u 0 () ., 

8 3 I -
'->pec1al!\ Crops 0 0 I 0 4 23 14 9 3 

Mun1c1pal 0 0 0 () 1 , 
2 ' 1 . . . . . -

Re1.re.1t1on 0 0 0 1 
, 

3 3 6 0 . . .. 
Storage 0 0 0 0 

., 
l 0 5 ') . . . . . - -

Other 0 0 0 0 ... 1 0 0 0 . . . . . . . . . . -
Total 0 I 15 8 69 160 135 137 26 

• 1957 figures represent approxin1alely one-half )ear. 
••I 96'i figures rcpre~ent only the fir,t six months of the year 

2)1 IO\'-'A Coo£:. ~45'iA.20 ( 1962) as amended by }O\\-A Acrs, 61st G.A .. ch. 372 <:3 
l 196 5 ) . 

252 lo\l,A ACTS, 6 I st GA , ch. 372 §3 ( 1965). The above discussion is wntten on 
the as,umptJoo that the Council will unplemcnt the recent leg1slatJve change. To date 
thi~ has not been done. 
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If. ho\vever. a modifi.cat1on of the term, of the pern11t 1.., re4ueqcd ,hi1.h 
in,ohe, a change in the bcnefic1c1l u-;e. a ch.in 'e in the place of -.uch Jt\Cr..,ion. 
or ,ln incre,1se in the qu,1ntil}. tin1e. or rate of,, ,th.'r u,. 2e. then the ripplicnnt 
n1u,t pay the SIS.00 fee .1s rcyuired in ,ection ..,55\. 14(5) and :1 hear­
ing 1s required ~ot1ce for this hearing indude:-. nolILL b:, publication :1-, pre­
..,c11h1.d in -,ec .. 1on ➔5<:i .\ 19( 3). The procedure, follo\\-:'d at :ill h-: .. 1nn~, t)n 
applic.tllon-.. for rene\\ al~ ..1nd rene\\,ils \\ ith n1od11icat1on-, are the -,3n1e a" 
those H-..cd :11 the he,1ring flir thL origin.ii pern1it. 

Prior to the 1965 an1cndmcnt, the .. ner ..1ge length of tin1e required to 

pnke-.., the .1ppltcation-.. for rene\\,tl fron1 1111. d,tk' the 1pplt1. t1011 tlLl ,,d 
b) the Con1n1is,ion until the d.11e the rene,, al i, gr.1ntcd h ... been • unJ ~c,­
ent) d,t}s. \\ hl..'n ,1 n10J1fic.1t1L1n ,,.1s in,·Lihed, the tin1c fLlJLI red , . 1t-htJv 
rnorc. The effect L)f the an1cnd111ent ,hLiuld 1,e to cut t 1i, tjn11. penoJ ,tppro,­
imatcly in half for uncon1e-,ted rcnt,,.1b. The thirt, d.1~ pl'r1, I required for 
notice is still required, ho\\e,er the an1endmLnt -..IH1ulJ 1.u1 out n1,1n) unnc, 
e'-",lf)' hc.uings. thus n1akjng it po-..sibk for the Con1n1i-,,ionl r tc, con1plctc hi-.. 
detl'rn1in,1tions much n1ore rapid!\. \\ hL're the .1prli('.1nt 1' d1li•'ent 111 ,ub­
mittin_g his rcnc,\al appl1c.1tion it ,hould he pn,sihle frl'qtrl'ntl) 11.' 1,-,uc the 
rcne,val pcrn1it 1111n1cd1.1tcl) on the c,piratiL,n of 1hc prl'ceding pcnn1t 

253. The folio\, ing ta hie ,hl"', the a\ er.1ge lime Jar,~ t-et,, een the 11rne an . ppltca­
twn to rcne,\ or modify an ex1\ltng rcrn1it \\J' rccc1veJ b} the l l>1nm1 1 n,r . nJ the 
lime the n:newJI permit \\a, ulum,llel} granteJ l he 196~ tigure, ,o,er l n) th. ttr I 
,1,; mun th, l•f the ) e;1r, 1herefl1re it \\ as i...,l, ,·,uh tl, c,ped ,IO) r~d,.1ct1, n in th, time 
Jda\ Jue to the J 9o5 amendment prci\ 1din~ for the ro~,1hiln:, of rcnC\\,d~ ,, 1th ut hear­
ing~. The numher of pcrmth tnduJcd 1n each d,1"di, au,,n 1, ,!Hi-., n Ul n,,t, 0:: •6 supra 

TIRIF /3 
Time Lapse Bcl\HCO Renc\1,ll Appli,.itil)rJ .. nJ Permit 

Use 
J ndu,trial 

\lateriJls Production . . . . 
Po,1 er Productwn . . . . . . . 
FooJ Proce~~mg . . . ..... 
1\l.1nufac1unng . . . . . . . . . 
Air Cond111oning . . . . ... 

lrriga1i0n 
f ,II m '> • • • ••••••• 

Gl1lf Course, .......... . 
<;,pi;u,1lty Crops ......... . 

l\ l un1upal ......•........ 
Re<.re,1tiun ...............• 
~1or.1ge . . . . . . . . . . . . . . . . 
()tl1c1 • . ••.••.•.•..... • • • • 

,\\\:rage iur ,di U\e, .•...... 

10511• 101,v 1or,1 1on2 JG63 

112 99 <; 8 81 
Nl '- l 68 !\ I 

I N l 1 <; 9" 
'i9 ., ., 

48 ~16 
N l Nl 25 "-l I 

108 ., 1 f,Q 7'6 
I N I ,1 -7 

30 1'. I 60 (,' 

N I NI 47 102 
1', J 2.l JO I\S 

l 1' I " " 19--l 
1' I 1' I ZS JI 
92 8~ 59 8' ' - -

r I mean, no pc1m11\ \\'t:re h,ued in lhl\ vc:ir fur th1, u,e 
No 1enC\\,tl l'f m0Jifk,1t10n perm1h ,,ere gr,rnted dunng 19~7 or Jllt;S. 
I q65 tigure\ reprc~ent onl) the tir~l ~•x 1n0nth\ L'f the \ c,1r. 
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In cases ,vhere for one r--1son or another the renc,,al permit c 1nnot be 
issued by the time the precedi r permit is due to expire. the Con1missioner has 
the po,,·er to gr.1nt .1n extenc;u 1 of not more than ninety days to the expiring 
permit during the pendenc) of the application for rene,val. ~r,. This very useful 
po,, er is generously e\:crc1sed o avoid the prohlen1s of requiring another full 
applicdtion and hearing. 

1\n application to n1odify a permit may be s;ubn1itted at any tin1e it need 
not be associated ,vith an ap licat1on for renewal. If the modification sought 
1nvolves on!) a decrease in lie amount of ,,ater tt'ied. the Cor1n1is-,1oner n1~1y 
g.r:int the application ,-... ithout a hearing.:~~ All other modifications. vvhether 
involving changes in the amount. source. diversion n1ethod. rate of ,v1thdra'J·l, 
duration. or location of the permitted use must be applied for and processed in 
the same procedure as an original application.-"n For th1,; reas;on, ,vhen the 
original rermit is 1<.;sued, the Comn1issioner tries to anticip:ite any probable 
changes and make allovvance for them in the permit. 

TERJ\UNATION AND 5USPENSI0'1 

All permits are continuously subject to modification 1nd cancell1tion by 
the Commissioner. 2Vi Nearly all permits issued for v,:ithdra,vals f ron1 wells or 
reservoirs expressly advise the permittee that his permit is subject to modifi­
cation and cancellation under the provisions of lc\\a Code § 455A.28; ho,v­
ever. absence of this statement either in the detenninat1on or on the permit 
does not free the perrnittee from the operation of this provision. 

A 11ermit mav be modified or canceled bv the Commissioner with the ' . 
con<;ent of the perrnittee. and ,-...itbout the permittec·s consent in case of. 

( 1 ) Any breach of the terms or cond,tjons; of the permit; 
( '.2) Any violation of the law pertaining to the permit by the pem1ittee; 
(3) Nonuse. 
(-+) Neccc;,sitj to protect the public health or safety; 
( 5) Necessity to protect the public interest in lands o r waters; and 
( 6) Nt.:cessity to prevent substantial injury to persons or property 1n 

any mat1ncr. ~ 5 ~ 

254. lO\VA CODE ~455A.20 (1962), as amended hy lOWA AC1~. 61st G.A .. ch. 372 3 
(1965) 

255. This is more or less a policy derived from the negative inference of ~455A.20 
in vvh1ch a hearing 1s ... pec1fically required for a change in the terms of a permit cffeumg 
an "rncrease rn quantity." 

2,6 JO\\A CODE ti4'i'iA 20 ( 1962), as a.mended by l owA Acrs. 61st G.A., ch. 372 §3 
(1965). 

257. lOWA CODE~ 455A.20, .28 ( 1962). 
258. lO\VA CODE 0 455A 28 ( 1962). One provi ... ion a..,-,nciatcu with po,sible termina­

tion that deserve,; further comment is ,455A.29. Although the purpose of this section 
is fairly clear, the language defies comprehension. Apparent Iv the idea 1, that the Cr m­
mis,ioner is to notify a pernuttee whoi-e use has ceased for 1hree con~ecut1ve ) car\. thJt 
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In aH cases where the n1odificatJon or cancellation :ire \\ithout the ~rmittee's 
consen1. a hearing after a minimum of th1rt) dc1ys' notice to the pcrmittee is 

required. 
Other than consensual modificatJons and cancellations, the only gn1und of 

the :,,tatute invol-ed to date to c.incel a pcrn11t h:1'> been that deahn.::; \t.ith breach 
of the tern1s or conditions of the pern1it T)ric .. 11) the,e ,itu.aions ari,c \\hen 
the pcrn1ittcc tiecon1es delinquent in subn11t11ng requircd reports describing 
hi.., \1.,1ter use.· 

-.\::, a gencr.11 rule. rern1it holder-, are diligent in preparing and ,ubn1;tting 
the necessary reports to the \.\'atcr ('omm1ss1oner. Failure to do so 1s usually 
,1ttributed to either O\ers1ght or J f.11lure on the p.1rt l1f the pcrn1ittec to re.Jize 
thJt reporb ,1rc necess.1ry even though no \\ .1ter has been used. In ,uch cJse:,, 
the Con1n1issioner '>ends a lette1 Jd\ising the pcrn11t huldcr t1f thl' t.iLt'- .ind 
normally the rcport is pron1ptl) subrn1ttcd But 1f the penn1t holder ,till tn1b 
to subn1it the reports .ifter rccet\ 1ng notice of hi, dcl1nqul'nce. the ('on1n1i,­
sioncr \\rites a fin.ti letter inforn11ng the perrntttce th.it a hearing for c:incella-

unle,~ he ,tpplie~ for and recei\'es an ex1ens1on, hi, permtl \\ ill be tem1mateJ If ,u,h .1n 
,1ppltcatmn is then made, the Council n1ay grant ll; 11 0l1 .1pphc.1tlll0 1, forthu1m10g. the 
permit i, tcm11nated. The situation ~ets out no llme lim11:, ll1r appl11.,1twn, ll1r c,kn~1un, 
and 1, othen\ i,e generally umn1clhpblc fhc C l,mm1"1oncr ha, not ll1unJ l'u:-.1,1on 1,, 
utilize thi:, ,cctwn-hc 1:, IllH ,ure ,,hat 1t mean, ellhcr. 

:! '-<>. In the following table all pcrm1h no ll1nger 1n etfc-t are da"1ticd h, u,e 
according Ill the four po,s1ble c~pl.1n.H1on, h1r their tcrmina11on. It " 1c.1d11\ l1h,en.iblc 
that the great m.1jont>· llt non acuve pcrnut:, \\ere :,imply ,lllln,cJ to expire h} their 
holders. 1 he number of 1rr1g.1t1on perm1h th.It h,I\ e c,p1rcJ ,, ,,gnihlanl frl,m the point 
of \IC\\ of overall potentiul l>f irrigation in lo,,a. A, \\,1, tllltcJ c.1rl1cr, the tot.ii .1,re,1gc 
under 1rngat10n pcrn11h in lo\\ ,1 h.1, rem.Lined t.11rl) cun,t:int ll\Cr thl· I.1st fiH: }l',ir, 
ln tlu, ,arnc t1m.: I 07 i1 ngation pennll!> "ere pcrm111ed tl1 c,p1re lt 1, r,,1:,,,n.it, c 1<1 

supplhe th.ti the on,d ot water ,hl•rtage Cl1uld e,1,il) le.1J Ill an ,l\\,tkening , f 1n1~re,t 
rn these currt·ntl; 1.k•rmant plllcnt1.1I irrig,llors. 

l .\C 

lndustn.11 
1\1.itcri,il, ProJuctwn 
Power Prodt11.:twn .•... 
I ooJ Proce,~rng . . ..... . 
1\ lanuL1ctu11ng .... 
An Cond1uon10g . . . ..... 

Jr ngat100 
r ,um\ . . . . . . . . . . . . ...•.. 
Golf Courses . • ..... . .. . 
~peualty Crops . . . . . .. . 

1\l uoic,pal . . ........... , .. 
Recreation .......•......... 
Storage . . ................ . 
O ther ................... . 
T otal . . . . . . . . . . . . . ......• 

TABLZ. 14 
Non Active Pcrm!ls 

E.lpir,·d i o/. Tt·rm. 

4:! 17 
I I 
0 0 
3 I 
l 0 

8Q 0 
0 0 

18 I 
0 0 
8 () 

2 0 
l 0 

176 10 
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I ' 
() 0 
0 0 
ll ll 
I 0 

I 0 
0 0 
0 tl 
.., I ~ 

0 0 
0 I 
l 0 
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ti,)n of his permit will be held if the reports are not forthcoming. If the reports 
a1 e not then filed, the hcanng i held and the permit cancelled. ion 

A number of pcrn1its ha, c been canceled in this manner, but no appeals 
have been taken. It is the Commissioner's opinion that these permit holders 
were not exercising their \\ a te r use right and thus were unconcerned by the 
cancellation of the pennit. 

Under the act the Comtn,ssioner also has the power to summarily suspend 
a permit for a period up to t rty days if he finds it necessary in an emergency 
to protect the public health or safety or to protect the public interests 1n lands 
or waters against im1ninent danger of substantial injury, or to protect persons 
or property against such danger. In connection with an e1nergency the Com­
missioner 1nay also require the permittee to take such affirmative actions as 
m:iy be necessary to prevent or remedy the types of injuries described above. 
The Commission exercises this power through a written order to the pern1it­
tee .. '1 

If the order is intended to remain in effect for n1ore than thirty days. the 
permittee must be given ten days' written notice and an opportunity to be 
heard. The hearing should be of such a nature as to guarantee the pern1ittee 
fair tre.1tn1ent. but a hearing of the type held before the pennit \Vas granted is 
prob<1bly not required. 

One question raised by the statute is whether the Con1n11ssioner is empo\v­
ered to issue more than one thirty-day suspension consecutively to the san1e 
pern11ttec. The availability of the ten-day notice procedure argues convincingly 
against such a practice. The Commissioner has not yet found it necessary to 
use thi~ en1ergency power to suspend the permit. 

CONSTITUTIONAL LIMITATIONS 

On its face the lo\va \Yater Act makes rather extensive alterations ,n the 

260 Interview with Water Commissioner Richard Bullard in Iowa City, Iowa, 
\Luch 14, J 966. 

261 [O\V-. Cooic &4'i5A 28(3) ( 19<>2 l Another interesting que'>tion associated with 
the (\1unc.il ', power to mod1f, and cancel permits for cause relate, to water impounded 
under a ,tnrage permit. Stated hluntly. the question is, could the Comn1is\ioner cancel 
or modify a storage permit in time of 'IJ.'lter shortage, ·ind thereby require the permntce 
to release hi-, ,tored water for the hcncfit of dov. n'1ream users. ·1 his issue ~houlJ not 
be 1.:onfu,eJ \\ 1th the requirement commonly in,ened in storage perm1h requiring the 
relea,e of stream inflow \,here necessary to prevent dO\\ n,trcam damage. See note I 9 I 
supra. Section 4'i5A.1 includes a definition of "Impoundt:d or ,toreJ wak1" which 
seem., to give the impounding party absolute ov. ncrsh1p if the \\ ater 1s captured pur~uant 
to the pro'l>1sion, nf the acl Docs th1, refer to all 1mpound1ng and ~lorage, or only to 
unregulated activity authori?ed by ~4 '-5A 27? It would appc,tr logic.ii argument-.. C:iO 

t>e made for either po,ition Understandably, the Comm1ss1oner i, unwilling to venture 
an opinion, but 1t \Ccms IIJ...ely that the Council would be very reluctant to require the 
O\\ ner of an 1mpoundrnent, \1 ho had planned ahead for times of \\ atcr scarcit,, to open 
his dram \ al ves for the hene fi L of do\, n,t ream gra,shoppers 
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rights to the cJ.pture and use of \v,ller which existed under the con1n1on-Ja\\ 
ri parian doctrine Because of thes1.. chJ.nges, it ,;; perhaps ine\ 1tabk that the 
consl.ituuon.illt} oi the J.Ct will at some time be c.illeJ into quc:-uon. ·r hcrc­
fore, it 1na} be helpful at this point to review the possible consutut1onal prin­
ciples upon which the act might be cballengtd .l'> deficient. substanti\e due 
procc:)s, proccdur,tl du1.. process, and dclegauon of po.v1:rs. 

IIIE POLICE PO\VER A:',;D Sl,BSTAN11\F. DUE PRU(l·SS 

Each state has a pos1t1ve pu, .. er, termed the "policc pO\\Cr," to n1..1ke 
regulations in the best ioten:sts ot the he.11th, salety, and \\elf..ire ol its cit­
izens. - 'I be police po,\er 1s 1..xcecdingl) broad 1n scope, cncon1passing regu­
lations allcct1ng tr,1fi1c, he,t!th control, 1oning. lire p1eH:nuon, and con,cn J­

lion, to name only a fev;. Of course, the slate ts not unl m11cd in 1h cxer1..1:>c l)l 

the police power f he regulations cnJcteJ und1..r the ~ u\\1..·r 111ust be cons1 tent 
\\-ith the substantive due procc'>S prov1s1ons of the state ,1nJ ted1.:1al 1..onsutu­
t1ons. "' 

The due process requirement is e-.senllall)' a test of rcasonablencs,. l t 
requires that a statute bL rationally rt:lateJ to some lcg1tin1a1e end ot the state. 
The means selected must be reasonable both 1n the scnse that ,1 r.1t1on,tl lcgi:,­
lator coultl beheve tb,H they could achieve the desHeJ end, and in tht.: s1.:n:-.c 
that they are not an unreasonable means to achieve that end.· ' !·or exarnpk, 
a legitimate end of the state n11ght be the elm1ioat100 of typhoid fever. A r.illon­
al legi.sl.itor might thmk that that end could be achieved either b) in1pk n1cn 1 

• 

ing a comprehensive vaccinauon progc1m, or b} shooung 1.. \Cf} d1sl..'.overeJ 
victim of l) pho1d Both m1:ans would be rationally reL1teJ to the end, but onl) 
one would be n.:asonc1ble. \\, 1th1n th<.!se bro.id linuts, the st.ites ha, c n1ucb J1:,~ 
cretion in their regulauons. 1 he n1ean.s selected necJ not .ictu,Jly ach1c\. e the 
end in every situ.ilion, so long as it n11ght re.isooJ.bly be thought th.it the leg-

262. See, e.g., Qu.:cos1de Hills Realty Co. v. ~axJ, 328 L.S. 81 ( 194<>): ::-.ind,111 R~f 
Co. v. Cny o f Chicago 178 r 2d 214 (7th Cir. 1949); ConsohJJteJ v.1\ Uul. Corp., 
Thomp!>on. 14 r. Supp. 318,326 (\\. U . rexas 19~<>). 

263. The federal consutul100 guarantees 10 the fifth • .u11coJ111cnt that no pcr,tin shall 
be dcpnvcJ o( proper1, ,.,,1Lhout Jue process of law and proh1b1ts an} t:il.1ng ol pnvutc: 
propelty for public use without JUSl compcnsat100. U.S. CoN:,1., amend. \. 'l he \,1rtuu-. 
1-tatc:, a,c -.ubJcLl to the !>amc l1011tJt1on under the Jue r• u1.;c~s d,1u~c of the fl1urtccnth 
amendment. U.S. Co1'S1 ., amcnJ. XI\.-, I. Al:,u :,cc, t .g., ungi;:, v. Alh:gh1.:n} L,iunl}. 
369 L .S 84 (1962). Dd,t\va1c, L ~ \\.- H..R. v. fu,,11,1! \loirt)lU\\n, 2 6 Ll.:::, . 1<-;_, 
193 95 t 1928); Pcoo:,ylvanta Co<1I Co. v !vl,1hon, 26U U.S 393, ➔ 15 l 1922). 

T he Jo\.11,1 Lon:,11tut1on ha~ two 1clcv ant pro\ b1ons Art1de J, :,ccllon 9 bar:, J<.:p11, a­
ttoo o f property v, tthout Jue proces:, of l..i,v and Art1dc 1, :,e1.:11ou I 8 :,peLiltcJII) prov 1J'°~ 
for, ompcm,at1on whc,c ,1 publtc tah.1ng 1:, cxc1c1:,eJ. 

264. Sec, cg., Ray v Blair, 343 LI :::, 214, 226 ( 1952): Liggett Cu v. BalJnJ ·c. 2i~ 
u ', I O'i ( 1928); I a\.\ltoo v ~h.:clc, 152 U.:::,. l 13 ( 1893 ). 
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islation could do so. ~•• 5 tv1oreover. the means selected need not be Lhe most 
re.:1sonable means avJ L1ble .\ c Supreme Court stated in ~Villianison v. Lee 
Opuca/ "it is enough 1 hat ther .s an evil at hand for correction, and that it 
might be thought that t 1e p:u ticular legislative 1ne<1sur1;. was a rational \Vay to 
correct it."-'' 

The Iowa SupremL Court • grecs \\.ith the l n1ted StJtes Supreme Court 
axiom that state legislative .1cts deserve a strong presumption of constitutional­
ity. lf legislation regulating eco1 mic interests is ' '\\.ithin the zone of doubt and 
fair debate" and ''not clc ... rl. .nd plamly prohibited by some constnutional 
provision," it is presumed constitutional.~' 7 lt is not \l,ithin the judicial prerog­
ative "to pass upon the policy, wisdon1, advisability, or jus tice of a statute."-'·' 

An examination of due process leaves little doubt that the state hJ s the 
constitutional po\ver to regulate the capture and use of water. That such reg­
ulation is a legitimate end of the state goes aln1ost \Vithout saying. lt 1s difficult 
if not impossible to overemphasize the importance of \Yater to a state and its 
citizens. Surely the importance of \Vater makes its regulation by the state as 
appropriate as other types of police po..,ver regulations. such as zoning. Al­
though the Iowa Supreme Court has not had the occasion to hold directly on 
the question of the constitutionality of legislative interference ,vith riparian 
rights, it bas spoken in favor of such regulation 1n a fe\V cases. In Hatcher v. 
Board of Supervisors, the plaintiff made constitutional objections to the 
couoty·s actions assessing hun for drainage work approved pursuant to a 
statute establishing drainage districts. In upholding the act, the court spoke 
extensively of the state's right to regulate property for the greater collective 
benefit of the public: 

Recognizing in its fullness the individual right to the control of property held 
by private ownership, there accompanies that right, as a hm1tation upon it, the 
r ight of government to exercise control, at times absolute but more of ten 
abridged, but always upon the claim that such control is necessary to subserve 
the public good .. . . The court's so holding [a vahd police power exercise in 
drainage projects] have not recognized as the sole question that of a purpose 
exclusively or essentially of public benefits 1n the results sought, but have pro-

265. See Williamson v. Lee Optical, 348 U.S. 483, 487 ( 1955); Williams v. United 
States, 327 U.S. 686, 710-11 (1 945 ). 

266. 348 U.S. 483 ( 19 55). The court fu rther stated: "Tot: day is gone when 
tbis court uses the Due Process Clause of the Fourteenth Amendment to ~trih.e down state 
laws, regulatory of business and industrial conditions, because they ma; bt: UO\\ 1se, im­
provident, or out of harmony with a particular school of thought." Id. at 488. 

267. Steinberg - Baum & Co. v. Countryman, 247 Iowa 923, 929, 77 N.W.2d 15, 
18 (1956). See also Benschoter v. Hakes, 232 Iowa 1354, 1364, 8 N.W.2d 481, 487 
( 1943); City of Des 1'1omes v I\1anhattan Oi I Co., 193 Iowa l 096, 1103, 184 N W. 823, 
826 ( 1921); Stoner McCray Sys. v. City of Des Moine~, 2-47 Iowa 1313, 78 N.W.2d 
843 ( 1956). 

268. Steinberg - Baum & Co. v. Countryman, supra note 267, at 92Y, 77 N.W.2d at 
18. 
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cceded upon the broader ground" that ll I import.int to the ,tate, to th citi­
zen-. . .is a \\hole. a-. \\ell a<i to ind1, 1Juals \\ho,e propert) ma) thu, be dire-:th 
affeclcJ by charge, tor benefit<;, th..11 .Ill the re,our-:e, ot a ,1.itc shall, ,o Lu a, 
prac11cable. be brought tc, the point oJ dfec1i,e ... cr,1ce • 

The ,1gn11icance of thi::. lanruage for the 10,\ ,1 ,,,1tcr ...i.1tute 1, t,,n-lL)ld. I 1 hr 
~ - -

lo\l,a Supreme Court recognizes th,lt ,,,1ter 1s ::in irnpL1rtant '·publ1c" rc--our1.:e 
anJ thl'reforc .1 proper "ubJCCt t)f poltCe pln\l.'r reful,itiun . .ind 2) the 1.:oun 
rc<1hzt:s th,tt the 1:s..,encc L)f .1 police pl1\\Cr h.1seJ rcgulator.J --chen1c i-- not 1t-. 

.ibtlity to achie,e ::i prect"L' b.1L1nce of equll.J an1nng. ,di rt:'~uL1ted rer-.on,. but 
rather, it is to n1,1r\h,tl the ..,t,ltc\ rc,oun:e\ ,ind to pl.in their u-.e 1n :.i manner 
cakul.1ted to n1ax.in1izc thL publtc bent:fit on <1 ,t,1te k,1!1. 

1\ lthough, in gcncr,1!. it can he s.1id that the rcgul.1t1L1n L)f \\,Iler h J leg1u­
n1.lte end of the st.tic. spccitic appltc,1tiL)ns of th rcgul,111on, 111ifht \llll be 
const1tut1on,ill) challenged. Poltce pL)\\Cr rcgult1I l n, h. \L' L1lten bLen. tt.1 .. k.1:d 
on the grou nd that. ,1-. ,1pplicd to the pdrticul,1r p1opcrt.} 1n quc--11O11, the) 1.O11-
!-titute a " tJking" of "\e-.ted propcrt) 1i~hts" \\ithout due pr01.:c""· proh1b1ted 
by the kder,11 ,1n<l ;,,t,lle constitu11on" · I hu". in ,,,Her r1.·~ul.111on. ll ,night be 
argued th,1t nghts inherent 111 npanan O\\ ncrs under the 1.<,nll11L1n l.1,, h,ne 
hecon1e ",e::.ted" ,1nd th.it thc dtcration or t1.?nn1nauon t1f the--1.· ,e..,tcd n_sht, 
through the enJctn1ent of a ,,,1ter st,1tute \tul,ttcs due prl)CL':.'-

1 he VC!:>ted nglH!:> argun11.·nt :-.ee,n-.. n11..,lc,1d1ng 111 s1.·,eral r1:..,pc1.b. In :ht· 
first pL1ce np,1n.1n nghts are· propt.:11) ·· on!) 1n ,t \t:f) l11n1teJ ,1. ns1. I he 1.0111-
n1on-J,n, npan,1n ownc1 h,1d fit) property nghi-- in the ,, .1tcr in J stre,tnl, but 
only a re::.tncted right 10 U\e It. 1 hb nght ,,-is "ub1ect to suniL1r nght.., 1n .ill 
otht:r npanan owners on the ,,,1tcrcour .... 1.'. ,1s ,,ell ,I\ to .i Cllfl..,1d1.·r.ible nu1nt,cr 
of 11:Jcr,1! anJ ::.talc power\. -

Pe, haps .in e,en 1nore senL1u::. oh1ect1on tu the .. , e,tcJ 11ght-.." .1rgunk'Ill 
l!:> that the Lenn ,,ou!J seen1 to be 111e,1n1ngles::.. \\ h1:thcr LH nL1t .1 p.ut11.:ul.11 
nght is te11ncd .. ,e::.tt:J" shed!:> \CI) hllk light on \\heth1.r the st, te c,111 cun,u 
tut1un.tll) 1.ih.e 1t. 1 \Cn Lhl' n1u-.t t.1ullle::. ... ot proper!) nght::. 1.,111 be l,lk.l n ILH ,\ 
public purpose through the cn11ncnt don1,11n po,,cr. ,1ccL1111p,uued b) ,1ppa)-

2t.l9. lh.'.' IO\\,I 147, 201-02, 14, '\ \\ !2. 15 ( IYl-l). 
270. ~cc, t·g., Rc(on~lru1:Ul1n l-1n l.orp ~. l:lanJ..cr~ lru,t lL1 Jl8 l ...... 1113 ll44JJ, 

l'cnn~) h,;in1.1 t 0..11 Co. \. I\lahon, 2/Jll LI ~ .,9J ( I 422 l, l nu .. J '>t llt'' \. I 1IIL,. 1.::-1 I- 2d 
8-.0, !ihl (8th(. 1r 1942 ). 

271. ~ .. c ~fd . .:,HJ v. High, 2-l lO\\,I 3Jh, J-l2 t 1868) \1h.:1e the l.llllrt ,,1)s: "!he nght 
wh1d1 the U\\ n1.:r of t.rnJ~ h,1, to ,I \1,11cr ,ou1 ~e llL\\\ 1ng 1.n .:r them ... \.Jlllll1I i:,.,_. l,1!-.cn 
lrom him 1:on,tlllllllln:.ill~ 1\11 publll.' u-,1: \\ 1th Ju,· LLHnpcn~:.i111.1n" 

272 Sec general!) \\Jill,\ , l.11) of Perr}, ~2 I O\\.t 2'17, ~lll 02. hO :S,,\\ -.::7, 72-:;. 
( 1894) I :IUL'f, I Ii<• U1pt1nan Right 11.1 Pr,{'<, 11, 111 \\ \Tl R R I s,>l Ht I, 1:-...11 1 HI l \\\. 
1,1. l112o!i tl9'i8): U\L1nn..:ll, /,11111 \,11 11111,·r .\fdl/11, -Ih, ( 11111111111,011./11\ of 

N, •i;11/,11111i; L 1u1ing ( Jt ~ of H ,11, r, -17 lo\\ 1 I R1 \ "-l'J, "b I 94 t I 4h2). 
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priate compensation_z- 3 Thus, the real question arising frorn \Vater legislatio□ is 
not the abilit) to take, ut whether the owner must be compensated for the 
taking. The ttm1 "\cStl ' is merely a label attached by courts to interests they 
deen1 \Vorthy or protcc n under the facts of a particular case 

The cases ,cen1 t reveal a tendency of requiring con1pensation in those 
situations \\here go .. ernment action is direct and is :urned at '-1 specific party 
or a specific piece of • roperty. Thus, compensation \\c\S a\\arded \vhere the 
federal government cc demned a dan1, ! 4 requisitioned all the electric pov, er 
produced by a particu1..1r po\ver co□1pany,- · or re .. okcd the casen1ents of a 
particular railroad J ; ,. Ho\vever, \Vhere a denionstrable injuf) results indirectly 
from an exercise of governmental po\vcrs, the courts arc less likely to require 
compensation. 27

• Compensation has been denied, for exa111ple, for consequen­
tial darnages arising from a readjustment of a regulatory schen1e, such as a 
n1odification of regulations for optical appliance.!7

" or rental regulations.~- ' In 
Higgins \. Board of Supervisors. the lo\\'a Supreme Court n1adc its position 
quite clear in this respect: 

Acts done 1n the proper e:-.erc1se of governmental powers [ 1n this case the police 
pO\\'er 1 , and not directly encroaching upon pri\ ate property, though their conse­
quences may impalf its use, are universally held not to be a taking v. ithin the 
me..tn1ng of the const1tut1onal pro\ 1s1on. !" 

\\ hilc in general consequential dan1..iges arising from government regula­
tions do not require compensation. this is not al ways the case. Sometlffics the 
dctmage to the individual is so great. even though it arises only indirectly and 
fron1 a perfectly proper excrc1-.e of regulate~ po\,·er, that courts will re4uire 
con1pensat1on. The test used to determine whether a particular inju~ is co1n­
pen-,able is essentiaUy one of fairness. As such, the outcon1e of the tc~t \Vtll 
depend heavily upon the peculiar facts of the case under consideration. Com­
pensation will be awarded if. after considering all the facts, the court decides 

273 "ee Dunham. Griggs i· Alle{!hen) Count., 1n Perspectnc Thirty Years nf 
'>111,reme Court Expropriation La1i, in THC SUPRE.MC C'OvRT RFVlEW 63, 65-71 ( 1962) 
and ca~e, cited therem. 

274. ,\1onongahela Nav Co. v. Uruted States, 148 U .S , 12 14) ( 1893 ) . 
275. International Paper Co. v. United States. 282 US. 399 ( 1931 ). 
276. Noble v Union River Logging R.R., J 47 U S. 16'i ( 1893) 
277 See Dunham. supra note 273. at 73-90 and ca,e\ cited theri:in. 
278. Vltlha.mson v. Lee Optical. 348 U.S. 483 ( 1955 ). 
279 In Fleming v. Rhodes. 331 U.S. 100 I 1947), the Supreme Court. in prevent­

ing cnf0rcement of an eviction order of the state court rendered heforc the enablmg 
legi'>lation was enacted. rejected the contention that vested rights ,~ere taken ,~1thout due 
proces~ when the application of certain rent regulations were ~ustained. The Court 
,lated. "So Joni.: as the Constttution authorizes the sub\equent enacted legislation. the 
fact that its provisions limn or interfere v. ih prev1ou~11 acquired nghh does not cont.lemn 
11.·· Id. at 107 

280. 188 [owa 448,457, 176 N.W. 268,271 ( 1920) . 
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the public benefit achieved by the regulation is outweighed b) the amount of 
injury to tbe plaintiff.- 1 An example is the Unite;d States Supreme Coun Case 
of Griggs v. Alleghe11} Cou11 ty.~ -- That case in,ol\-ed landing rout1n~s estab­
lished for commercial jct aircraft by the Unned St;ites C'i,il 1~eron..1utic~ 
Administration at the Greater Pittsburgh Airport. The landing routine resulted 
in so many low-altitude jet flights 0\ er plaintiff's property as to render th,ll 
property unusable for practically any purpose. The court held that this was a 
taking \VOrthy of compensation. 

One can only speculate as to ,vhat result will be reached in litigation in­
volving the Iowa Water Act. However, the uncompensated alteration of npar­
ian rights is not v.ithout precedent. For example, in Gibson v. l/nued !::,tate!> ,~ J 

the Supreme Court held that the consequential interference with riparian righb 
resulting from the improvement of a navigable nver was not a t.1k1ng requiring 
compensation. Moreover, in United Stares v. Con1111 Jdore Park, Inc.,- • the 
court upheld government action changing the course of ,1 stream to in1prove 
navigation, thereby cutting off completely the riparian 's access to the ,, ,1ter­
course. Damages have been a,varded, however, ,vhen overflow frorn a go,ern­
ment dam deprived the agricultural land in back of the dam of all value. - :. 

State courts like\vise have denied compensation in upholding state .1ct1on. 
A recent decision by the Ohio Supren1e Court held no compens.ition "as due 
plaintiff, a marine terminal operator, ,vhen the state high" ay comn1ission built 
a bridge which substantially impaired traffic to and from his terminJl. - ' The 
Supreme Court of Louisiana held that where oys ter beds were destro}ed b) 
dredging operations of a state agency, the lessees of such beds \\ here not en­
titled to compensation for an ''appropriation" of private property under the 
Louisiana Constitution. 28

j 

A group of Iowa cases speak of •·vested nghts," ,vhicb, althou6h they 
concern zoning and building regulations, could in fluence the l o\\ .i Supreme 
Court if and ,vhen the vested rights question comes up concerning the Iowa 
water statute. It is probably most accurate to characterize their fact-- as situa­
tions ,vbere individuals have relied to their financial detriment on build ing and 
zoning permits that ,vere subsequently revoked because they ,vere erroneously 
issued. 

In Des Moines v. Manhattan Ori Cv., 2
~' defendant received a rcrmit to 

281. Pennsylvania Coal Co. v. ?-1ahon, 260 U.S. 393, 415-16 (1922). 
282. 369 U .S. 84 (1962). 
283. 166 Us. 269 (1897). 
284. 324 U.S. 386 ( 1945 ). 
285. United States v. Lynah, 188 U.S. 445 (1903) 
286. State ex rel. Anderson v. Preston, 2 Ohio App. 2d 244. 207 N.E.2d 664 ( 1963). 
287. ilJrie v. Police Jury of the Parish of Terrebonne, 161 So. :!.<l 407 {La. App 

1964). 
288. 193 Iowa 1096, 184 N .W. 823 ( 1921 ). 
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build <l gas station on a lot zoned residential. Befort: the permit \Vas rescinded, 
the defendant h.id contrdcted t buy the l.ind and to build the g.is ::,t<1tion <,nd 
had placed some construction r Herials on the lot. '\e, erthelc::,s, the IO\\ a Su­
preme Court held that sinLe tit e to the land had not yet p3sscd nor had any 
construction con1men(:cd. def" d.1nt's reliance \Vas in..,ulftcicnt to establish a 
vested right. Language later in he opinion. ho\\ ever, sugge:-.ts the real ration.lie 
for the decision \Vas th:)t, .iltli ugh the defe::ndant perhaps had son1e property 
rights. they should be rt' _ulat d to this extent because of the polic:c po,ver poli­
cy behind the zoning scheme. 

Call Bond & i\1orcgage Co. v. Sioux City1
''.' in\'olved si rnilar facts ,vith a 

con1mercial green house in a residential zone. The onlv reliance in this case 
was that the plaintiff met a iv1r. Mahoney on the street and o rally ordered five 
thousand bricks - no price was set, no delivery was made, nor \\'as there per­
formance of any kind by either party. The issue of the existence of "vested 
rights" here \\as not in constitutional terms as it \Vas in A-1anhattan Oil, but 
the court did hold there were not vested property rights. 

'fhe lo\va court found a vested right in Crou· i. Board of ,4. dj11st111ent . 2 "' 

where the appellant proceeded to construct a combination apartment-animal 
clinic in a residential zone, relying on a building permit and an erroneous legal 
opinion from the Io,va City Attorney. The court emphasized that "due to the 
change in status quo during this period. Dr. Cro,v secured a vested right to 
proceed under the building permit as issued." Sroner /i.!cCray Syscenz v. City of 
Des Mo111e<;, 2 91 approached on the due process level the question ,vhether an 
ordinance v,hich interferes with rights in existing billboards amounts to an im­
pairment of vested rights. The court held there ,vas an unconstitutional taking 
in regard to the existing billboards; but they stated that the "regulation'' (bar­
nng) of future billboards is valid exercise of the state's police power, thus 
expres<;ing the dichotomy of existing versus future rights \Vhicb ,vas only im­
plied in the above cases. The most recent of these cases. Board of Supervisors 
v. Paaske~ ; involved a real est.1te entrepreneur ,vho purcha,ed five houses. ac­
yuired permits to move them. dug basements, laid concrete footings, contracted 

289. 219 Iowa 572, 259 N.W. 33 ( 1935). 
290. 227 Iowa 324,288 N.W. 145 (1939). 
191. 247 l owa 1313, 78 N.W. 2d 8--13 (1956). In dictum the court stated: 

\Ve do not ....,ish to infer herein that under certain circumstances a municipality 
could not provide for the termination of nonconforming uses, especially if the 
reriod of amort12atioo of the inve~tmcnt was just and rea..,onablc, and the pre,eot 
use wa~ a course of danger to the public health, n1orals, safetv, or general v.elfare 
of those who have come to be occupants of the surrounding territory. Id. at 
1319-20. 

There 1s a question whether this would apply to any alterations of water rights 
under the Iowa Act since this dictum appears to apply only to nonconforming uc;es. 

292. 250 Iowa 1293, 98 N.W.2d 827 (1959). 
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to have foundatfr,n<s l,1id, .1nd pl.iced con truction n1,1tcnab on his 2 4 acre 
tr.11 .. t , onl) to be Ct)nfronteJ \\ ith ,1 ,ub,cquentl~ en,1c1cd zonin~ ordinance re­
quiring at least a one-acre lot per hou,c. 1he court had no ditn1...ult\ in finding 
th,1t the plaintiff had "relied" to the pLiint that h1, rir.ht should be con-,idcrcd 
\ e',ted. 

• 
Although the ex,1ct portent of thc,c ca,c, for thl' Io,,,1 " ter stJtute j.._ 

unclc.ir. it 1-, uh, 1ous th,1t the) rcprc:-ent ,on1c of the lO\\J Supren1e ('oun·, 
thinking ahLitll the n;11urc of ve'-!ed rights in general. In the fir t pl 1ce. 3 find-
1nl.!, or not t')f ,ested pr )J Crt) right-- depend, tLl ,1 l.!fe,1t ext.:nt on the parucular 
Lich pf each -.itu.1tinn '\e,t. the court is ctin1...crncd \\ 1th de1r11ncntal finanLtal 
reliance - do the f,1<.b ,t.11 .. k up to ,htnv such reh:ince! In th three'" 1,e, that 
luund , e--icd right--. th1.: re ,, ,1s a sub..,t.1nt1al in,e..,11nent irre, oc bh 1..L n1n11tted 
to thl' clnin1,1nt', project. l he \1011er c,,..,1.· app10 Lhcd thi.., rtl1ance ,1,1'e1..l 1n 
te1111, uf cx1,11ng \cr-..us nnne:x1,t1ng b1llbo.1rd,. , 1 d probabl: did ,o because 
thi-.. \\.1-.. the d1,tinction e,pre..,,cJ b, the ordinance. \!tl10uc.h unt'xprc-,,ed 1n 
Lhe (it her c,1..,t''-, thi, cx1,t1ng-nonexi\ltng ,1n,1l: ,i, 1, 1111phc1t 111 their r.itH.JnJle. 
and thu~ ,111 llf the,e ea"e" 111.1, pre,cnt ,1 clu"ll'r of .n1tlh1rtl\ \\ ht .. h n11 ht be 

1eg.irdt'd .is thrc.1t1.'n1n1! the .1h1l1t~ ,ll the h)\,.i \\ .1ter \1.·t to ,1d,cr,-..I\ ,11 ect 
u ... es tit ,,..iter lxi,tini:: .it tht.' 111111. the :H:-t \\ .1, adtiptld. ,, 1thnut pro, 1d n_ d 1n 
art's Ill the 0\\ ner~ of StH;h rights. 

Sinl.:1.: the 1,n, .1 ,!Cl h.1, Ill'\ l r llper,11ed du11ng a per L' l of '"' ere \\, ter 
,h111 t,1c1.·, It 1s J1lliLult t,, p1ed1ct under ,, h,1t 1.i11...un1..,1ance, 1 cun t1tunc1nal 
l.:h,1lkni.:l' n11fht ,1n,1. \t the prc,l'nt t11nc tht' nh,q lik.1.h 1..t1n1pl.11n 111t \\Ould 
'-l'-:111 tn bl' thl' irri••,11or I he irri!_! lll,r 1, till· ,,rin111, 1.1.1n..,un1pt1,e ti...cr LI \\,I­

ler l lh:rL'l(ire. he 1-. thL' nne 1110-..1 ltkl'h tu h1.· .tther,eh ,11L,._·1c:ct b) the nun1-
n1u1n tlli,, rl.' ... trictinn. lhl 1,p11.·,ll 1rrig,1h11 \\1.1ttld pC11b,bl) llL1t h.1,c, ,.lid 
Clln--tituti11n,1J L·l.11n1. I h.· " requ1r1.·d to l,h1,1in .1 pern111 , n,I to p.1, .1 fct' for tl. 

hut thh ,,l,uld nt,t ,ee111 to he ,1 -..uh..,t,1nt1.d depri,,111011 H1, pemut ,t 1te, .1 

l11nit nf tht' anH1unt L>I \\.llt'r ht· c,1n t.ik.l', but :H tht• pre,enl 111ne tlk 1Jn11t'> ,ire 
,et ,uthL·ientl) hid1 th,H hc (\111 prtihal,J) t,11-.t" .1II he c,111 u,c. I nd ... ed. '-1.1 11n!! 
a" tht ,.,,,1e1 in th1.' ",1tcrL·1.1ur..,t· ren1.i1n, ahln1.' thl.' 1nin1rnu111 1h.i\\ the ,rnf. tor 
,,nuld n11t 'Len1 tn bl.' 1n .inv \\111sL' r11,1tit1n th.in he \\,1, under tile con1n1on 

I.I\\. 

l ,1.·n \\hen the 111in111111111 llP\\ "' r,.ichl.'d .ind llll lurthcr \\,1l..?r 1...111 l t: 

t,1k1?11. thL' 1rr1 •,11or j<, .id, l'r,,· I) .illt'Ctcd I') thl' ,11.t tinl) 1,1 1h1..' t'\ILlll th lt the 
tq,d,l ii;hcd n1ininu1111 lh>,, e:-.ce1.·d, thL' ptiint at \\hi ... b he v.1.1uld h,1\ bll:n 
dt·111L'J lu11,11.·r ,IL'Cl',s tn th1.: ,,.1tL·re1.llH'-t' undL'1 1h1.• ·'1e.1,un tb1t' u,t·' thton of , 

thl' 1 ip.1 r1.1n nghh d1lL't1in,· .. It 1, ,er) doubtlul th .. t thi, rcl.11i, el) n1int1r 1n1po­
,i11nn is sullit 1t·nt to lllll\\l.'i•1 h 1h1.· bl'n1. lit Jl·ri, cd h~ thl' p11l-ihl.' lll11n thr pro-
11.:1. Lll'll pf., l.:Cl l 11n 111111111n1111 llt1,, in lt1\\,1 , tr,·.1111, .1~.1111,1 111c111,iL1n, b, L't1n­
,11111p11, L' .,rtitici. I l1"L'' 

\\ hik the t,p11..tl u,l'r 11f \\,IIL'I ,,ould pH't,.,bh h,t\l' no ,.,lid c,1111plaint. 

I 
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a possibility exists that the act might be held unconstitutional as applied to in­
dividuals \\ ho c~ n ,ho,, special circumstances. For example, an irrigator ,vho, 
at considerable expen:-.e. built pun1ps capable of withdrawing from a stream 
enough ,, ater to . 1isc a specialized crop needing muc..h more \\'atcr th.1n norn1al 
Iowa crops. might cL1ir11 a 1 analogy bet\veen his position and that of the con1-
plai.nants in the zoning and building regulations cases discussed above. H ow­
ever, to do so it ,,ould be necessary to shov; that his substL1nt1al financial outlay 
was in reasonable rcltan1..: on the riparian la\v existing before the Iov, a act 
w.1s passed Gi,cn the unLLrt;:iinties interest in riparian system of water rights, 
reasonable reliance on any right claimed under the forn1er law \Vill be ex­
tremely difficult to show. Therefore. except for the pos:--.ibility of a fe"" ex tra­
ordinary c1rcun1stance<;, it is doubtful that there can be successful constitu­
tional attacks upon the lov:a act on the grounds that it is violative of substan­
ti, e Jue process 

Kevertheless. because the fear of unconstitutionality is a cloud that seems 
ah\ays to cast its shado\v on regulation of this species.- there is consider1blc 
n1erit 1n the idea of an1ending the act by adding to it a statute of limlldtion-type 
curati\,e provision. In essence. such a provi,ion "hould require all persons 
claiming rights to use Iowa \\~Hers as the result of interest'> acquired prior to 
the effective date of the act to file their claim:-. ,, ith the Con1mi~s1oner he fore 
a certain dc1te or the right to enforce their claims ,, ill hccon1e barred. If the 
period allo,,·ed for ftling is adequately long. such a provision should effectively 
er.i,e the po<;c;ibility of the act as administered being held to have unconstitu­
tional destrO) cd valid rights. 2 

'
4 Of course an) claim~ filed within the period 

291 See Fisher. Due Prncess and the Effect of E,Htern fpprr>priat,on Proposals, 11 
Exrlllflf! Rrl!hlL ll 11h 5pecial Emphasis on the .\J,chir::an Proposal, in THE I A\\' OF 

~\TFR AllOC\TION IN THE E~STERN U"<J1E:D ST\T[S 441 (1958); Lauer, supra note 272, 
at 133-16; <YConncll. supra note 272, at 'i81 

294 See l auer. supra note 272, at 264-68 An e:xamplc of statutory limitation on 
existing u,c., can ht: found 1n 303 and ~ 304 of the J\10U1 L \V,TFR Us1-. Acr. The draft­
er's comment'> to these ~ect1ons \uggcst that the~ should sau~fy const1tution,tl rcq111re­
ment<. 
"Section 303 Pre.1er1·a11on of Ex1st1ng Use1]. 

Alternate 1 
r (a) The withdrawal of water directly from any contained or grounJ water 

~ource. an application of water for the production of po\\Cr. or an ;mpounding h} an} 
darn waterway obstruction. or re~ervoir of any containeJ water. "hich I'> a lawful and 
beneficial use, other than a domestic u~e. (I) being made at the effective <late of thi~ Act. 
( 2 l to be made 1n conjunction with fac1lll1cs under con\truction at the effective date of 
this Act. or ( 3) made -within the I three l year\ pnor thereto. may be continued if the 
user complies -with the provi~1ons of section 304.) 
~cuon 304 Cert1{,cat1on of Existing Uses]. 

( a) Within I three) years after the effecuve date of thi~ Act, the Commi~~ton shall 
require by rule any per~on making a use preserved under section 303(a) to file a decla­
rat1on of his u~e with the Commission within r three ) months after the etfect1ve date of 
the rule In its rules requiring the filing of declarations of existing uses, the Comrnis,i0n 
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,,oulJ h.i\t: !ti be dose)~ examined . ..1nd if ncrnonou, claim turned up Jt 

\\Ould h:ne tu be 1ecCH!nizcd, but it 1, !ikelv th.it not n1.1n\ such n ht<; v.ould - . . 
be da1111cd, and that fc\\er could he ~ubstantiated 

\£H QUAC\ Of PRO( l.:.Dl R,\L "Al I G \RD'i 

,\s a n1,1tlt:r of fund,1111en1al fairnc,.._ n pc1,on ,,hoc;e ri ht, m , t,e , d-
\lr,cl\ ,11Tc1.h.:d h, tht: ,1ction of an administr,1tl\c ,1,•cnc, ,hou <l f rd d . . 
ihc opri11rtunlt) to ppe,,r helo1c the aecnc, and pre<;cnt h1, c se 
ciplt: i" nllist h1Jnored ,, here th1.: .i •enc) i, adjud11.at1n ,. -..r 1n , 

rnn 
h1-.. l ti C 

r l'r:,nn\ r: •bh .irt: directh in, uhcd I ht: k),,a pern11t ,t..itut , n c 
tht: l!l nerll pr.1ct1ce as it "Pelis t)Ut in dct.1il the h1;,lrtn" p (kC',iu -:, L rJ1.: 
IL) .in applic.int tor a pernut. Jnd requires hc:Jrinc In connrct on , ith t 11;: 1.. n­
LCII 1tH~n lH 1nud1t1ca(ion or 3 rern1it. It I<; gcner, I\ reco 'lliled th C t l n 
prou~dur ii r,u,1r..1ntt:l's n1a~ he forgone in t1n1e, of c ll r, -.Tll\ \I o "here thc 

,1gcnc) i-.. cng,1ced in rule rnak1ng (legi,lati, e) .tCtl\ it) it i-.. ent: rall) I e J th t 

n1L·1nl1cr-.. of thl' gcnL·ral da,-.. of p.1rt1e-.; to he :1tfe1. ted nc\:J fll)t be l ro\ 1ded a 

ma\ d1\llk the State tnt1..1 .1rea, ,ind pres .. nbc d11Tcrent dates tor filing~ tr0m t c \ rt u, 

arc.is 
(bl ,\n\ per on ma kine a u,c pre~t'n:ed under seclll>n l01 (,1 m,, hie • de .. ! r 

tion of h1~ u,e \\ 1th thl.! ( 1)mmi"1tin .1t ,in\ urnc 
< ·) t I l \\ hen the C,,mm1s~wn reqlllres hlinl!s of dcclar.1tion nf U5C, b n le ll 

shall c.1use 11,,t1Cc ,,f the rule IL1 be g1\l'l1 b, public,l11t)n l)n,_c l' -.h , k f t e th t'C 

week~ pnor to the ctlcdt\ c d,1h! of the rule tn .1 ne\\ ,p.1pcr of gc ncr. I d1stnl ut1 n in t c 

atTcctc.: J arc I\ 

t 2) 1 he < 1>mm1 111n ~hall al~o c.,u~e no11~e ,,t the rule t, 1,e ~·1,, n 
or ,l'rtthcd mail tu an, rt 1~,,n 1cqu1rcd IL' Ilk ,,t \\ h, m thC' C mmh I n 
n:,1d al, tlhta1n I,. ntn, kJgc or \\ ho ha~ r l·quc led m31 lcJ 11,,11,·c ll) c g1, n " 

, r d 
1 lrltd 

, n I c ( ,m 
m1 v,1nn .1dnptcd a rule tullllftng tile tilrng t11 Jc,l.1r.1ti,,n, 

the 1 d I I he Jedaru11nn \h:ill be in ,u.:h forn1 ,111d con1;un ,u,h infr•r 1 11 n 
Cumm1s~111n b~ rule pre, nt,c~ 10d11dt11l! the q11,111tll) ,1f ,,.,tcr II cd, the pu p 'f l 11 

ncr ol the u~e. the tune l1l t,1krng the \l,Uter. ,1nJ th1: p,,1lll ,1f J1,t·r,1c1n, I the \ hr 
,\ltcro,1tc I 

(c) If no declar,1t1on i, hied n, required In rule ,,f the (\1mm1, fl n th C. n nu, 
,11,n ,h ill ccinclu,n cl\ Jctcrm1ne the C'\tcnt ,,f thl' u,,·~ rr~,cn ul under ,e<.:t10n , • .i > 

t fl If the ( <11nrn1 ~11,n 11.1, nl,t nctcd upon .i 1.kclor 1tll1n ,, 1thm 40 d.l), 1ft r 11 
tilrng, th,·< 01111111\ lllrl sh.ill .. c1111\ tlh"t' ll\l'' dc,c11bcd Ill the d ·d 11at1L10 

l ·) \\ hen u 1.:~ pre 1:nnl h.1\1: t-cen .1,,ert.11ncd 111 ,1,~,1rd 111-c \\llh ti" pr1.\l I n 
of 1h1 ,cdJOn, tht' C11mml\51l)l1 5hall '"uc ,1 ccrt1fi1.ntc de d1b111, tho,, u cs 

thl lh1: ( omm1 ,1110 ,h.1II IH1IJ :.i hc,irin£ ur1'n thL 1cq11 .. ·-i 1Jf ,Ill\ l'Crson ,,her,\ 
llf1:<.:kd I)\, thl' 1.l'rt1lt,,111t•n ur tbc rclu,,11 i., ccrttl\ ,Ill} ,,.1te1 u,c 

z9,; \Ir J11 \t1u: l)pugl." 011'-c t,11l'd the pr11pl"it10n 111 llll't' krm, '"II 1 n ,t 11h 
11111 i 1111!1: ,nee th.it mn t t,f lhc Hill tlf R.1chb 1rc pr,>ct'du1 ii II 1, prl,,tdt11c th t ,pell, 
mud1 til the d1llcrcn .. c lict,, .. ·cn I ulc b, I n1 ,ind ruk b, "him 11r .. 1p11,t· :>..tl':idf t , d 
hcrcn,l' tn ,111d rr,,,l·dur,tl ,,1kguard, 1, 1,111 m 111 ,1, 11ra1hc th.it the re \\ill It tqu I 
111,:11.c under l,1\\ .. h11r1t i\r11 I .1c1,1 Rctuccc ,>mmlltct ,. l\h.l,r,1th, 141 U J.;!1 
1 l'h I l t ,1r a ,,1rnr1.:htns1\l' d1,d1""'" tlf the nc,e~~ll\ ,,t hl.',tnng 111 Ille dmin1,t 1 
lll•ll ('I• ,1.:, C't' I th,1, , \11\ll'll'ilH\[lll.._ [ I\\\ \ l'hXJ 
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bearing, although in many instances these parties are invited to present their 
views. ~ 

The difficult procedur I problem presented by the Iov.•a statu te in this 
area concerns the oarticip.1 1On of third parties in the hearing concerning is­
suance, modification or can ellation of a permit. \Vithout question. any per­
son interested in the outcon1c of the hea ring may appear and support or oppose 
the i-.su..ince modification "r cancellation of a pern1it oflering both evidence 
and arguments. In the ear days of administering the Io\va statute such ap­
pearances were commonpl ce. \\ hether such persons are entitled to any per­
sonal notice of the hearings admits of great uncertainties, hO\\evcr. 

Under n1odern constitutional notions of procedural due process, a person 
\\.hose rights may be adversely affected by any proceeding to \Vhich final ity is 
to be accorded is entitled to a notice of such proceeding in a manner reasonably 
c.1lculated, under all the circumstances. to apprise the interested person of the 
pendency of actton and to afford hin1 an opportunity to present hi-. objections. 
In cvJ.IUJ.ling the adequacy of the l ovv'a notice provisions vis-a-vis third parties, 
three el :n1ents must be considered: ( l) The nature of the interests of '\1f­
fected'' third parties, (2) the "finality'' of the determination a\vard1ng the per­
n1it. and ( 3) the reasonableness of the notice provisions. 

Third Parry Rights 

A.s an initial proposition, it v.·ould seem thal the granting of a pcrn1it to 
U:,C low.1 \\aters may affect right~ of others than the particular permittee in­
\Olvcd. Under the -.tatute the gran t of a permit is conditioned on the \\"ater 
Co1nn1issioner's finding that the proposed withdra\\..tl 1~ not detri1nental "to 
the intere,t~ of p roperty O\Vners \\ ith prior or superior rights \\ ho might be 
,tffl!Lted. "- · As administered this limitation is rendered son1ewhat nugatory. 
yet It ,uggc'-ls th:it the legislature conten1pl..1ted that the property interests of 
third persons mi6ht be affected by the i~suance of a pern1it to any particular 
applicc1nt. 

1'.lore to the point n1ight be the interest of ,1n irrigator holding a permit 
1n the gr.inttng of a pern1it to another irrig,H1on use in the 'ian1e reach of the 
,trc,1n1. Under the su1nn1.1tion flo\V doctrine utilized by the \\'ater Con11nis­
,1nner each irrigJt ion U\e pern1itted on a -.tre.1n1 reach rai.,es proportionally 
the level of strcan1 flo,\ that nn1st exist before any irrigator rn<1y dra,v \\ atcr 
f1on1 the -.trc,1n1 \Y1thout .1n approved sh.1ring agr...:en1ent.· The granting of a 
nc,\ pern11t, therefore. could be said to reduce in sornc measure the 4uantum 

296 Sec I ConPfR, Sr,11 An,11NrSTR.~T10,,i L,\\ 1~3-208 (19651; I O\\JS, 1d at 
~ 7 (l!-, 

:?~. l o\\.A CODE .i5"A.20 ( 1962). 
2 48 ~ee d1,cu~\iun supra ace om pan} ing footnotes 18 'i-:07 
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of ,,.1ter rights held b) existing pemuttee:,. Although it i-. 1mpo,s1blt: 10 predict 
'Aith certainty \\hcthcr the court:, \\OUld n:!.:, rd -..uch third party nghts as of .i 
substantial enough n<1turc to require th,lt tht.:y be adequate!) notit1ed of the 
he.iring. in a proper ca:,c the likelihood of such a r(",ult must be n:cogn1zed 

f 111al11) of rht !/earing 

Before it c<1n bl.' said th.it thi,d parlie-. n1u-;t be nou11ed of ht:.inn~, th.It 
n1ight ,1fTect their ",Iler nghh. it n1u:,t he Jctcrrnined th.1t :;Lil h he 1nnQ'> can 

~ 

h,l\e ,1 :iub-..tanti:il aJ,crsc affect on :,t11.:h rights l nder the IO\\.I ,1.h .. 111c 1t 
n1ight ht' suggc,tcJ th,11 third panic:- rights ,ire not :-tlher-..d) , fTL'1.h:d br.:.:.tu c 
the pn11.:l.'cdin!! through ,,hich a pcrrnll i" i,sueJ I 11.I,.-.. 111.tln:, l h1<,, r,:;un1ent 
1s prcn1iscd on section 45.51\.2S ,.,h1ch prtn1Jc-,. ",ubJl"1.t to ,1ppe.il 1n the 
111.1nner pnn idcd b) -..1.ct1on 455t\. l 9. -..ubse1.:til)n , P'- rn11t nl,l) 111 1.,1sc 
the ,, ,lier con1tnis-,101H. r l1nds such n1odil1c:ttion ur 1..1n1.1.·llat1l)ll nr.: 1.e, .ir) to 
protect the public health or safct:,. or ll' protect the public 1nll·rc-..t-, 111 l,1nJ, or 
,, .iters, or 10 prt'1 t rit sub\la11llai 1niurv f(I 11cr,011, or 11rop( rn 111 a11, 1n,111r1t r 

.... " U nJe r th 1s pro\. b.1nn it \\ L)UlJ -..eern th,11 the 4u1.:-..uon of the ;.round, 
for 1-..su,1nce of a pern1it is ,11', t) s open .inJ th.It at ..in) tirne -..ub,\.'.qucnt to the 
gr.1nt1ng llf the pcrnut. thc"e 111Jtters n1,t) be re-1.)p1.:neJ .ind re C'\,HU1n1.:d. 

(.ln the other h,1nJ. the statute pro, 1J.:-.. no pn.1ceJur1.: for , n 1ntc1i.:sted 
third pdrt) to 1niti.1tL' .1 re, 1e,, of the g1ounJ-.. tor cL,nt111u,tt1011 Llf ,1 p 1rt11.·ul.1r 
pe11111t ex1.:ept the rl.'guL1r .ippe.tl pro, 1-..1011,. ,,h11.h ire UsL'IUI) Cl111) to thi.: 1.:'\­

ten t th.1 t the thnd p,11 ty is 111,1de ,t \\ ,tre L)f tt11. 1e 111 ng r c, ult 111 111111.• ll) fit.. ,10 
.1ppe,LI. ·1 herefore, 11 ,,oulJ secn1 th,tt 111 111.1n) 1..ises th1..· thud p,1rt:-, ,,ho J1J 
not \.,..nu,v ,tbout the pL·11111t ,1ppllc,1t1L1n 1."LHhldercJ .it thl' h1.:,1n11g \\Llt1ld ha\t· 

no Jin;ct p1occdu1.: to l:111 in que:-.tion the "sub,c.11ni.tl 1njur) 10 }us 11gl1t,, 
but wuulJ h,1ve to JcpLnd on the \\ .ttl.'r Con1n11-..-,1oner IL) exer1.1,._• ht, J,..,1.re­
tion 1nJ call f 01 ,1 he.inng on the issue ol c.1ncell.1tion or 1110J1111..1t1l n ULb .1 
n!sll 1cted n1ethod tor l,1t1.. r 1 ,1ising lus right:, sel'111s to be cLin,id,.: r.1bl) le::--.. pro­
tetuon lor third p.1rt1es than \\hJt could b1. prLn1Jed by notil)lllS th,111 L'I thl' 
hl'<1I1ng 10 tbe ltr:,t in,t,1nce. Further. 1t could b1.· ,trgucJ th.it ,111) J.1111.1g1..· th.it 
n1ight octur bet,,een the gr,1ot1og ol the pL·rn11t Jnd .1 later c.1ncell.1t1on nr nll d-
1llcauon is not rc111ed1cJ by th1: pro\ isil)Il .1utl10111 ng ~uch c.1ncdl.111on ur 111l1d-
1lll .tuon. On the ,.,_ hole, ll ,., uuld se<.:111 thal the proceeding through "h11. h a 
\htter pernut 1!) gr,u1tcd panaJ..e!) of ~ullicient lin..1lity ,1~ to th1rJ p.1rtics .1:-- to 
r,u:,c a proce<lur.tl Jue proce~s que~tion if the nouce of the he.1ring i~ not 

.1dequ,1te. 

Ztll) !)1.c I l ooPt ~. ,>p 111 .,upra ntlle :.9h. I 'l., '19. Uber ,t. l'urt1t'.1 r,, I .lm1111,rr.1rn·c 

Pr(let·,d111g.1, 40 ~ I ICH. L. RJ:.\ 378 (1941}. 
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p iruc<;, of the n, 1c 
till' h 1, hctn ,qt <l 
\ l1<l11y l f 1n\ Lh1 
I Oil hi\ LCrt, Ill 

rca<,on.1hl~ I l m11t 
like!) tn b, in 11 hu111 
tutc-, ., 

, the c1 t11.·1,d quc,tion - th1:: dequ IC). ,1._ 10 third 
ins in the \\ater ,1.11utc I he tc,t for aJequ.itc no­
• I he re.l:-.l>nablcnes:i .111d hcnct: the const1tu 1ion.tl 

n d 111.1) he Jctcnded 1,n tht.: /!flHrnd that it is rn Itself 
n rn1 tho-.,c ,tlfcctcd .. or, "here ct111d1t1nn, do nlH 

1 h 11cc, th.i l the fnrrn cht1-.,en is lllll '-Uh\t.1nt1.1II) k,s 
th.111 other ol the fc.isible and custo1n:11, ,uh-.ti-

I I ckr the tu,, 1 .tLt th1.: notice rcquircn1cnt, urc -,pc1,;1lied 1n di:tJil. plln 

ppl,L t:nn fur .i pct rni1 to use ,, ,11L·r undlr the IO\\a act, the \\'.itcr ('0111n1i,­
", ncr ._1i,t11 c u,c <luc notiCL' uf a hc.irin~ thc1eun to he publ,,hcd once a \,·eek 
f,n 1,,0 conse1...ut1\c \\CLk, in ,1 nC\\sp,1pcr nt l!.Cnl..'r,tl circulatiPn in c.,ch cnunt~ 
1n "h11.h the p1opcrt) 11Tcctcd j.., loc.itcd. f hi, public.1tion n1u,t he ,, ith1n 
1 h1rt\ d.,,,;. but nc1t le,, th,1n ten d 1ys. of thL· hc<1rin~ (.L1t1.:. • l "hc :-.t.1tcn1cnl 

,h,tll splLJf, 1hc J.111:. 11111c .ind pl.11.:c of hc.1nng and shall include a conci,e 
st 1tL 1ne111 t1f the dc-..1i:,n.1tcd ht:nct1ci<1l purpL1,c, f,>r \\ hich divcr,1un 1s sou~ht. 
the ,pcc1t1L 1111111-, a-.. tl• qu:1ntit~. ti1ne. pl..icr, .u1d 1a1c of d1\crs1on. stor.igc <lr 
\\llhdr, \\,ii l)I \\Jtcr-... the n,1n1c Pt the .ipplic.,nt ,1nJ thl.' dc-,Lriptlon of tht' I.ind 
upon \\hi1.h \\,1tcr-.. .ire to he J1\L'rtcd, qored ur \\ithdr.1,,11 • ln .idd1t11Jn pro­

\ 1 H•ll 1, 111 1dc th.it <,t11,;h notICL' rnu,t bL· ,t·nt to interc-.ted s1,1te .igcn1.ic,."_ 
.,nd 10 ,n, ,,th1.:r per-,on ,\th> h.1, tileJ .1 \\ rittcn r\:quc-..1 for ,l nntific.1titln of 
n, hc.11 tnL'., 1ffc1.lln!! .1 dc,i!.!n.1tcd .irL·.i ... •· 

C l'n,1d1.:1111' th.11 .1 \\Jter ll'-Cf n1.1) be ,11lectcd b, ., p1.•r111itteJ u-,c n1iles 
tq tr1..1n1 .ind perh.i ['S in .1 d1fl"·ren1 Ll)Unl~. L.tn it he s.11d \\Ith a,,ur.ince that 
h • 11011u.: I rO\ 1dcd fL1r 111 the ltn\ a ,lLl 1, rca,l1n,1hl) 1.,1lcula1cd tl> actuall) 
rpn,c all 1ntcr1.-.tl'd p utic-. of the pcndi:n1.\ ol .i pe1n111 .ippltc.itron hc.,r-

111 I our 1el 1tcd rs,ut, .ire r.11Sl d h\ thh 4ue,11on t 1 , f he n1.'LL'-'1l) for 
,;;onlL !\pc of I er ,n .. l1Ll:d nut11.c tL, intere..,tLd third p.Irt1e . ( 2) thL sutl1c1enL·: 
of •he I0\\,1 puhlt" 111011 rcqu1rcn1ent<; 1I It I cktern11ned that general notice 
111., be 1dcqu 1l1.' ( ~) the 1.:fle1.t If penn11t1n ~ 1ntcrc.:,1cd p.irt11.:s to file rCljllC'-h 

1 t) \11 II n , \ 1:ntr,11 H,1nO\cr B n~ ,\. l ru\t C\ , ] ~q I \ ~06 l I 'i 1 19'i0) 
Thi c I in1, I n:,o ni1cd a, the tou~h\l••nc I r 1 m t I due rr "' n1. 11cc 

\\ ,\ ( ll)I 

I ~r 
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t f 1 ti C I tut l n n Ix It ,1: m e th t r r r rt, c t J in J ~, \ I 
c I n , 1 h 111: pcm1111<;J u c I to h m c ind n t , thc p pcrt 

J t- I the permitted u e On .. ,, , • r, un I pr 
n m t be lo tr lln ti I ll r 

r t1 n 

) 



for hearing; and ( 4) the possible cur,1t1\e re-::t of givinc better notice th:in the 
~ -

st,ltutc requires 
( I ) The constitutional requirement!> for due process notice laid do\vn rn 

the ,\tu/lane case have been further developed in recent )ears . . .\n ex3min3tJOo 
of S(;\ era! of the in1portant ca,es should shed some Jig.ht on the question of the 
sufficiency of the Iowa act's notice pro,isions. 

H'alJ..:er v. Cuy of Hurch111son, · involved ::i conden1n::ition proceeding 
brought b) an adn11nistrative agenc) regulating pn\'::tte propcrt) for tht? public 
benefir. Under the statutes of kan,,1s notice could be gi\ en b) pubhcation "in 
the otlic1JJ Cit) paper," .ind It \\JS so done e,en though the plJintiff's nan1e .ind 
address could have been ,1sccrtained from the offici:il cit) record-.. The Court 
held that because his n.ime could h.:t\C been easily ascertained. Cl-)Od1uons re.1-
sonably required direct ,..,ritten notice, and the fJ1lure lo ,o pro,ide \\3:- n 
, iolal!on of fourteenth amendn1ent due process of !a,, In J1-.cu-,sing the \Jul­
iane principles, the Court empb,1sized the s1gnmc..1ncc of the parucular factual 
situ,1tion: 

\\ e there called attention to the 1mposc;ib1lity ot setting up ~ rig d torn1ul:l a, 10 

the kind of notice thJl n1u'>t be gi\l.!n, n1.)t1ce required '" 111 , ar) ,, 1th the circum-
stances and cond1t1on, .... In the pre-,ent c.1,e there ,ccn1s to he Ill) Cl.1n1pclltng or 
even pcn,uasive rea,on ... \\ hy such J1rect notice c.innot he g1,en . Appcl!Jnt', :n..1n1e 
wns knO\\ n to the city and ,, us l-111 the otlic1.1l recorJ-,. E, en .i letter ,, ,1ul~l h.1ve ap­
pn,eJ h1n1 that his property ,,as about to be taken .1nJ that he n1l1't appear 1f he 
wanted to he hc.u-J a-. to tb ,.duc.3 

R.ccentl) the Court p.1ssed on the constnutionality of ,1 st 1tull· de.1ling 
with Cl)ndernn.itton of ripari.in nghh \\ hich pnn 1Jcd f L)r llLltlll' b) ne,, ,paper 
public,1tion ,tnd the posting of h,1ndbil1'. 1 he pL1intllT f.11kd to 111ake .1 ti111el) 
applic,1tion for con1pen,ation fL)f the t.tking of her rip.1ri.u1 n::,·11, fl c pro­
\ isi on in is,uc rc4 u ired not ice b) pu blic.1 t ion in t\\ l) , pee 1ttL d "-ie,, 't , ,r k l it) 
p.1pers and t\\O p.ipcr-, in the c lUnt) ,,hcrL the prnpt'fl) ,,,1., l,1l,.1cJ. L)nce .1 

week for si"{ con,ccutl\e \\Cl'K\. A.ho h,10Jbills ,,ere to be pl)-..ted ,111nllt.1ne­
ou'>I) along 1tTccted w;itcn.:our,e, .it appropri,1tc inter, als. 'J ht: l\1un found 
actual con1pli.1nce "ith these re4u1rcn1l'nh . 1 he plaintiff ,h-..L'rtcd th.H the- re-
4uiren1cnh of ,\l11/la11e ,tnd II alt.er \\ere not met by this :-t.1tutl' bL'C:lt1'l' ~he 
u~cd the property t1nl\ in the sun11ner and thu-, the prt1\ t'-ll ns ,, ere not like!) 
to fi\e her notice l he ")upn.-n1e ( 'ourt rc\L'r.,eJ the "-t'\\ \ L)fk l 11t t of \p­
pcals holding that in the c1rcun1stanccs till· ne,, ,p,tpl.'r publtl..'.lltL)n:-- ,.nd pt1-.1eJ 
notices did nllt n1e.1-.urc up to thl' qu,1l1t) ol JUL' p1oce-;-. rcqui1cJ b) \!11/lant 

JO~ . J~l l .s 112 c IQ56). 
3ll6 Id .it I It> 
Jll, \d11,1.:,kr , . < 11, ,,f Ne,, 't ork, 1~ 1 L' \ ~nH ( !9t>2 ). The pl:unurr·, n,mpl.unt 

11l lcg,: I d.,m 1 •,:, ba,,·J on 1mp,urmcnt 01 hL·r rtp,1ri.in right~ rd.,ting tn 1,.,rhin ·. ,\\Jm 
ming, 1t,h1ng •• tnJ t,,i,1tmg Jue tt, th.: J1111mutL,in in th,· \ch1.:1t\ ot ll,11, in the rl\ er 
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and Walker. The crucial factor seemed to be that her name and address could 
have been easily d1scove r ,ct from the public records and that she did not actu­
ally see the newspaper n lice, nor was any handbill posted on her property. 

Ooser to the issue under study is the decision of the Federal District 
Court in Baumann v. S 1rha, 3' 8 holding that the Kansas Water Act was not 
constitutionally defecti\t for its failure to proVIde for notice to affected 
parties for a permit hearing. However, the rationale for this decision seemed 
to rest on the ground ti t the Kansas permits are necessarily granted subject 
to valid existing vested nghts and to prior appropriations. and provision for 
the protection of those rights, either by actions for damages or injunction, is 
carefully made by the act. The court seemed to be saying in effect that no no­
tice issue was presented because no third party's rights can be affected by the 
hearing. As discussed earlier. this conclusion is not so easily reached under the 
lo\va statute. 

T he adequacy of the Iowa notice procedures is very difficult to evaluate 
under the emerging due process standards. The cases seem to say that if the 
party raising the issue has an interest in the nature of a property right, he must 
be given some sort of personalized notice if his identity is kno\vn or can be 
discovered in the exercise of reasonable diligence. Thus, it \vould seem to fol­
Jo\v that where the identity of other permittees and existing nonregulated water 
users likely to be affected by an action in regard to a particular permit are 
kno\vn to the Water Commissioner, due process requires better service than a 
two-time publication. On the other hand, the cases developing this doctrine 
in\'olvc parties whose rights were clearly and directly affected by the action 
taken, not third parties, the nature of whose rights border on the speculative. 
It :::.hould be noted in this regard that the Iowa court has in the past attempted 
to distinguish between substantial and speculative interests in applying the 
Al ullane standards. ao•J 

A modification of the approach adopted by the court in the Baurnann 
case considering the Kansas provision might provide something of a compro­
n1isc answer. It is very difficult to take the position that third parties are en­
titled to no notice because their rights c:-in in no ,vay be affected by the hear­
ing. But because the Iowa permits are ahvays subject to revie\v and the rights 
of third parties, are therefore, never compktely cut off, perhaps it is reason­
able for lo\va to take the position that, al though notice of hearings concerning 

108. 145 F Supp. 617 (D. Kao. 1956). 
309. <;ee In re Estate of Pierce. 245 Tov.a 22. 27. 60 N \V 2d 894. 898 < 1953) 

where the court said in conncdion to the right of a will contestant to receive pcr~onal 
n0tH.:e of the adm1~sion of the will, "Thc~c objector\ .. onl1 interest 1n the estate \\US 

contingent upon a succe~sful contest of the \\Ill .•. " and then quoted from the /1/ull.ane 
decision the passage, "Nor do we con~1dcr ll unrea\onable for the State to di<.pense v.itb 
more certain notice to those benefic1ane~ whose iotcrcsg are either conjedural or fu. 
tu1e ." 
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pern1its should be pro\. idcd for 1ntercstt:'d ti rd part it:, . a general notice r a­
son;.ibl) like!) to nppn,c such p,1rtil's of tht: .tlt1on \\ill ~utlii.:e. e ,cn 1n \.. ,1, c, 
\.\ here better 0011cc might readily have been gl\ en. \\ hethcr tl11 rauon.ile ,, tll 
\\Cather the te,t of lttigauon, onl) Lime \\lll tell, ho ,, e\er. It does ha,e 1.. er­
tain prJct11 .. aJ appeal to co1nmend it. 1 

( 2) .t\,,un1111g tor the rnon1cnt thl' \a.l1dit) of the tor-- ~ Ill -! rJ t1on. lc , l.'J n 
it be so.1id th.it the fo,\<1 provisions pro\ide adcqu,1tc _;encr u not1..:e fh-. 
sl:ltute pro,ides for public.1tion of the notil.'e for t\\Ll ,,cch., 111 the 1..ount) 1n 
"h1..:h the propcrt) .1tlcctcd is located. I, thb reasonabl) c..J\..ul.1kd to appn ,c 
of thi: h~.inng ,t \\,1ter u~cr on the :-,an1c rca..:h of the strt an1 , but 1n .i <li ffen.:nt 
count,'> Ought not noucc be published in c,cry CLlUnt:, 1n ,,h1.:h JO ,1tf--1..1t: d 
user n1ight bi.: loc.1ted .) r he ans\\ Lr-. to the,c q ue, tilin, .1 r1.: not n: J d1l) . p­
parcn t lron1 the c.1~c .1uthoritic-. ..\ certain co,nm n ,en,1.. effi1..1cn\..) .ind e\­
pcd1cncy "uggcst th.it it n1ight b1.. nigh to ir 1po bk to d1.. tcm11n1.. the ful 
range of clfcct of any p,1n1cular water use Sci 1. to tht C:\tent ll 1...in 11::.1dtl) 
be det1..rmined th.it cllects an: Ith.cl) to cross count) line, 1l \\Ould ... e-.111 r1..J..,on­
ablt:: to require nollc...c 1n the other counue~. 

,-\Jthour h b) no 111e .in, conclus1\.-e on the quc..,tiun. chc ruks ,1nJ pr.i ... tiu> 
of other adn1m1:-,trative .1gcnc1cs \Vllh reg,nd to published lc'Cnl?r. I notil.'.'c .1r1.: 
suggestive of the result a c1.1urt n1ight re.1ch 1.in this que,ti1..1n. 1\ tedcr.1I .1gcn\..:, 
son1ev,h,1t an .. ilogous in .11.:t1vity to the \\ ,ttcr l\)n1n1issil1ncr 1, the Feder.ii 
Con1n1un1cations C'on1n1i,sillO. The I· C (_',. 1n ,illoc.1ung liccn,c" tor r,1J10 .111d 
lelevb1on "t 1tion,. rt'~ul.itcs .1 resource - the .1ir \\ ,1\ L's - n\..1c unl1kL ,, .Her 

~ 

in tnany of its c.h..1ract1.. nst11..s fhe F.C'.(' 1ssul.', ,1nd n1l1d1fic, cor11r11un1cation 
licenses alter .1 he.iring on the n1.1ttcr .1t ,, luch con1pL·til1.)r-.. of the applicant 
m,1y appcar and prc..,1..nt obJCLt1ons The l .<. C. rule" pn,,1dl.' fl,r 1.>nl) .1 pubh­
c.1tion t) pc notu..:e of ,uch heanngs . .ind L1nl) in thl.' Cll) 1n ,, hi--·h the f.1L illt) 
in issul! 1s loc.1ted ,\!though the licenses .n issue .ire prized cons1Jcral~I) h1J1er 
than w.1t1. r pern11ts, no question h.1s ever bcl:n r,uscd c1..)nccrning thl.' ,utlic1cnc) 

of such notice. ' 
ln,;of.ir ,1s they purport ll) pnn 1dc general nl1t1c1.'. the il..1,\ .1 1no,i,1lln, 

JI (l . It 1, hi.ch th.it the nol1cc pron,100-. \\ ill ,t.,nJ a fa,r .:han1:l' of b.:mg ~us 
tained O\' the kn~,1 Suprc;:mc Ct1urt under the d\.-x:trrnc of thl· /'1, r«· l ' 1,e lll<.'d in n, te 10() 
supra lo fcd.:r,11 .:l)lJrt th.: l1u1h1l1k m,1) not be ,o gol1J , ,ec I <. nOPl R, , I ' cI1 , ,pra Ol1tc 
196, al :!..,7 

111. :-.el.' -17 C.I R. ~, StlO(c) (1<>66) \Jmittedh , thi... 1, ,1 \\C,1l- .11gum~n1 tor 
,upportini th<: ,.1hJ1t\ of the lo,,.1 not1..-e pro,1,1l10. but the \\C,1k.ne,, lie, '"" ln thl· 
.tn.t.log} than in the ur'-·u111,1c1nle that the FCC. rule, h.l~l' nncr bl't'O qul·,110ne,I s ig­
nals from 1 1J10 or I\ tr,1n,m1tter~ 1n a p.1rt1cul.11 lit~ l,ln alfed ,1.1twn, In ne.11 b) 
cit1t:., in mu:h the ~.1me \\,t\ that \\tlhJraw,11 ot ,,ntl·t nt ,,ne h''-at1,rn c ,n , ffc,! u,c 
\lHII<.: d1,t.1nte J'-1\\ n,tr..:am. ·r he ab\cnc..: of ,:h,1lkn~e in ., l'l>mpct1t1,e 1,u,1n.:" lil-l· •'lllll 
mumc,1tions might inJ1eate the .1..-ceptah1lity (If the Ollltl,n th.it rcyutrlll!,! UTT\ thlll!! llll'fl 

th,in £Cn,·r,1l publt,heJ 00111:e al the ,,te of tht· prnp1.1,l·d t.1,tl1t) \H1ulJ he h1ghh 1mpr..1.:­

h1..·al 
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are at best minin1,11ly adequ 11e. As a matter of sound policy, notic~ should be 
publi,hed where it is lik.c!) reach persons who,e interests 111.iy be affected, 
even if ouhide the 1..ount) cif he proposed U'ie 

(3) If the nouce rr(\i ons arc found in,1dequ:itc in ,1 particular case on 
either of the ground" di,cu,;; .:d aboYe, it is extren1ely unlikely that the orpor­
tunity to request notice I rovided in the act \\ill cure the deficiencies. The 
\ery persons for '"h0<.e be ..:fit the notice rcquiremcn•-; :Pe crc.ited .ire those 
unlikely to kno\1.- of the rr 1cceding other than by rCL"t..1ving adequ:ite notice 
at the tin1e Jt i,;; held It n1 1kes little sense to suggest th,lt bcc::iuse they had a 
right t,) file d requec;t to receive notice if a p roceeding of a certain kind \\ere 
e, er held, hy not filing such a request they rendered then1:-elvcs undeserving 
of adequate notice ,vhen the event occurred. J 

( 4 l One final po,sibility for sustaining the adequac, of the notice r ro­
, isions descrvcc; n1cntion. Suppose the \Vater Con1m1ssioncr affords better no­
tice to interested rartics than the statu te requires. i.e .. he m,1ils notice of he-.r­
ingc; to all parties kno,.., n to be interested . I s the ,ufficiency of the notice to be 
jude.ed hy the notice in fact received by interested parties or by the notice pro­
vided for hy the statute? 

A formidable body of older authority substantiates the propo-..ition that 
to be effective notice must be "legal'', that is, it n1ust comply \Vith the terms of 
the statute under ,vhich is 1t given 11 Under thl'> theory, notice beyond the 
rcquiren1ents of the relevdnt statutory provisions is extraleg.11 and of no effect. 
Therefore the arL'Ument runs, ,uch notice \VOuld be inetiecti\e to cure the con-... 
stitutio 1al deficiencies of the statute. 

Arrayed against this ancient learning i.., the n1odern constitutional Jaw 
conct!pt of standing. The standing doctrine is concerned ,vith the ability of 
.1 particular party to challenge the constitutionality of ,1 procedure and 1s pre1n-
1sed on the notion that constitutional questions should not he <letermined unless 
the claimant raising the issue can shO\V some injury as a result of the alle6ed 
invalidity. 1 r, 

Applying this thinking. a party ,,,ho in fact received constitutionally ade­
quate notice, or had actual knowledge of a proccedin.;. could not complain 
that the statutory notice requircn1ents \\ere deficient. As yet. f o,va courts have 
not been faced \Vith the necessity to choose between the "le!!al notice'' and 
"standing" approaches to the due process notice problem. \\ hen the issue is 
L.1ccd the "standing" theory \\ ill probably hold sway. Hopefully, the ,v,ller 
pernut procedures wiU not furnish the occasion for this test. 

312. JO\VA CODF ~455A .19 (3) (1962). 
313. See generally on waiver of n0t1ce. 1 CooPE-R, or7 < ir. s11rra note 296 at 278. 
314. See Wuchter v. Piz.zutti, 276 U S. 13 ( J 928); Boivin v. Talcoll , I 02 ~ Supp. 

979 CN.O. Ohio 195 I). 
315. See generally 3 DAVIS, ADMINISTRATIVE LAW &22.01 et se4. ( 1958). 
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IM PROPER DEL EGA TIO~ or PO\\ ERS 

Perhaps the stiffest challenge the \l.ater pern1it l:nv face" in the constitu­
tion.d are~ rel Hes to the po,siblc improper delegation of leeblativc pov,er, to 
the Council St,1te court,, generally. and the Io,,a court in particul<1r. ha,c been 
extren1ely ,1~1l.1nt 1n protecting the balance of po,,er, ben,een the ,e,eral 
branches of ••o,t:rnment. This concern that the , anou, <lL, rtr ent, of go,­
ernn1ent not o, c:rre,1ch one another is expressed in :\rtk:le III ,;;L, ,ion 1 of the 
lov..1 Constitution: ..... no per on charged \\ith the CXLn:i,t, f t_,,o,,ers prop• 
crly belonging to one of these departn1enh ,hall exerci,e .1ny funct1, n apper­
taining to euher of the other:-. .... " -

Rece1, ing the clo,est ,crutiny in Io,,c1 are atten1pi-.. b:, the le 1<;l:.1turt' to 
confer nn ,1n .idn1in1strat1,e a~enc:, de1.isi(1n n1aking p1..l\\cr, requ1nn' k ~l.1-
th,e-t,pe Judgment ,\!though the I0\\,1 court ha, ddre, ed u,elf fre4t11?ntly 
to the improper Jc.:leg 1tion is..,uc. no clear p.1ttern of ppro,1ch h , ,et 1:n1er _cd 
[ov,a·.., handlinl! of the delegation nf power, i ... sue depend, hc.1,il, on the t\pe 
of '-ttu.1tion before thL court. In ,11Jnn,t ,ill c,1-;c-, a b~lan1.in° proce, 1" u tilled. 
\\eighing the public interest af,1in t the J,1nger t<.1 ri 'ht-.. intended to b1.. pro­
tected throu lh the :-.L·par,1tion 1.)f rln,cr.., cnncept. \\ here the public intere t h 

highe<:t. as in 1n.1tter, tif he tlth and ,.1tety. 1 pr<.1per dcle~.Hion "'usu. 11) ft1u•1d. 
\\ hL·re the public interc,t is ks" u1J the tint' t t\l 1111pl1 rtant r1 •hi-.. i" ,ub"t ,nu I. 
tht: likelihood i, cr1.·.iter tor finding .in L'Xl'L''" ddc:,1t11Jn \\ l1cre the ... c.1le i, 
mon: or le,, in equilih1iu111. the prc,enu~ Llf .1b,cncc of ,e, .. ril f.1..tl1r, 111., 

c,1u<:e the h.ilancc t1) bL' st1uck nnc \\ 1) 111 thL' 11ther In p, ,in it ,hould be 
noted th,1t the ..,t.itc of the IP\\ l l..1\\ on the i ,ue uf Je.~1)datne dele 0 .1t1on i-., 

very si1nil.ir t11 th 11 l,f n11ht other juri,dictll)n, 1 he feJcr.ll 1.:1,e-., arc 111uch 
n101L· l1her.1I. thoul.!h not rnuch better re 1,oneJ . 

• 
J he deleg.1tion of .1 ]'<.'" i.: 1 to an ad111inbtr.1ti\'e :.1~•enc) \\ ill nnt be :-.truck 

Jn\\ n "okly l'll'C' 1u,e thl· pO\\Cf Jele •.1ted i, kg1,l.1ti, 1.' in it-.. n.1ture Po\' 1.. r, ot 
:.i type tirdin,inly cxerc1si.:J bv the k ,i..,l.iture 111,t) bl.' dele ',lled undl r 1..1r, un1-

stancec:. \\ hi.:1e till· nl'1.·e,,1ty tor ,uch dl'le••.1tion n1a~ be rl'..idil) pcn.rhed 

116. Slo;;; I Con1•1 R, op t ll. upra note 29h. ,11 11-94. l C\\ 1, C,1n,ol Sch, t 1l 01 I , 
Jt,hn ln, 2~/J hn1,1 216,127 ~.\\ :!J lIS ( lq6--I}. 

117. Sll.' I ( 11ur1 R, ,cl.; I 01\h, op ell. ,11pr,1 n,1te :'.9'i. at 21)~ .16. 
11 ~- Si:c I D\\ 1s. op tit. ,upri1 note 29~. st 2.01 Ut> Tht: tr.1Jit1on.1ll\ l1hcr Ir t,i 

er 1I .1pp111.1ch 1,, undue Jl'lq,;.itl\111 pr,,hkm~ h.1, bl.'cn c,ten,kJ h• Ol:\\ height 111 the 1e 
,l.'nt inll.'r~t,1tc ,1.1ter .1ppo1t11inml:nt ,a,c .. \112,,na ,. C,1lrf,1rn1:i, 3-1 l S 'i4o ( l<)oJ • dl:• 
CJ cc c111crcd •76 Us. 340 ( lllh--1) ·1 he m.1j,1r1I} rcjedcd gu1J,1n,e fn1m the tr d1l1L1nall> 
.q,plrcd c4u1t ,blc 1pponwnmcnt d,ictrinc. and uphdd the l.111gu,1gc ,,1 the ,1,11ute • , pro­
, 1Jrn • ,111 .1dn1u.11c ~1.1n1.l.11 J tor the ,illo~,111nn ot l ol,11 aJ,, RI\ er \\ .lie 1, 111 the '- 111tcoding 
,t.111:\ [he m 11,11 it) .ipp..ircntl~ ,, .i, untruubkJ b) the Ille ral ,1b,cn,c ,,f JO\ ~• l1 I tJ us 

tl1c\ c.,pl 11ncJ "1\h1k thl' St",ret ir\ mu,t toll1,1\ 1tw ,1.1nd 1rd, hro.1d hmll~ l set nut in 
the Act he nc.;,~•rthcle,, i f,l·c 1,1 ,hl,,hc .,m,1ng th..: r..:c,1cmzcJ meth,1,h, t ,1pporta,nm~nt 
"r 1~, It 111<', a1,,11 ,hi, mt'thod1 ,1( h,~ 01111" 

'\ I q_ Scc n,..., 1,, op. nt. I1Ipr,1 note ~9'i, ,ll .. .: .07- IO. In ~h Id. nJ ,; . \l.1r~h II 



This staten1ent is most likely to hold true ,vhere the function to be performed 

lies in the area c f pub! 1.. ealth, safety or morals. -° For e"{.lmple, the Io,va 

court has appro,cd the deltgation of authority to local health boards to dis­
cover and remedv .in, ··nuisance, source of filth or cause of sickness" found 

• • 
on private premise-; in th e community, including the po\ver to prescribe neces­

sal") health rules. The court pointed out thJt in absence of such a delegation 
of pow·er the enforce111e nt of ac.ts involving public health \\'Ould be ineffective. 

Similarly, in the rcce 1t case of Danner v. Hass, 3
•• the Iowa court sus­

tained the validity of J 1tute authorizing the StJtt: Dcpartn1ent of Public 
Safety to suspend, ,vithout prelin1in,1ry he,1nng, the license of an operator ,vhu 
has committed a "serious" violation of the motor ,ehicle laws. The plaintiff 

ch:illenged the suspension of his license on the ground that the term "scrious­
vioh1tion·· \,·as so vague a standard as to constitute an unconstitutional deleg.a­

t1on of legislative po,,·er to the public safety departn1cnt. 'fhe court noted that 
the question \\as not free frorr1 difficulty, but went on to state that the "trend 

of tuthority is to uphold a cons1derablc vesting of discretion 1n the dcp,1rtn1ent 

for the purpose of promoting public safety." 
\\ here the public interest in the regulatory acti\'ity carried on by the ad­

ministr ... ti\e a!,!ency is not l.trge, but the possible prejudice to private rights in­
volved j.., sub-.;tant1al, the delegation of power n1u-.t be spelleJ out in sufficient 
detail that the adn1inistr.iti,e officer bas rel::iti\'ely clear guiuclines in ,vhich he 

1nust opcr~1te . (·or LXan1ple, \\ here the 1..1l j of Des f\1oines by ordinance dele­
gated to its bo:irJ of zoning adjustmLnb the po,vcr to au thorize ,1 perrnit to 
occupy a stockyard .ifter rccei,ing certain fire and health reports, the court 
found such ordinance completely devoid of guides or st<1ndard-.. conferring on 
the board .. , irtu::illy unlin1ited pov.;er ... to authorize or not authorize a per-

• .... 3 m,t . . . . · 
r,en \\here the public interest is ~ubstanti:il. a strong possibility for de­

privation of individual riehts 01;.iy cause the courts to 1c4uire clear lcfisl.tti,e 
stand,1rds. For example, ,\'here the state high,\ ,ty con1n1i~sion ,,as 1uthorized 

County, 199 Io ,,o 1232, 1238, 201 N.\V. 401, 406 ( 192'i) the LOllrt said : 
The exact !Joe of demarcation hetween legi~lative pO\\ er and admini~trative duties, 

in ,l,me ca.,es, j., not ca~ily determinable. It ma) he stated in a general \\a\ th<1t II i, 
for the leg1 l.tture tn determine \\hat the l,t\\ slull be, to 1.:r..:atl! right<; .ind dut1c5 and 
provide a rule o f conduct . Thi\ d0e-; n01 nece\\anl} me 1n th.it the lcg1'i la ture mu,t 
lay down a ,trict rule that nu1st be followed by an admini, trativc ntlker; but that an 
executive or commis,ion may be vested by the lef!1\lat1ve br,mch uf the governm.,;nt 
\\ ith di,cretion \\ 11h10 certain lim1t'i, 1n earn 1ng out the provi,ions of a ~tatute 

320 ~cc 1 CooPrR, np. cit. supra note 296. at 8'i-87 and ca,e .. cited thLrem. 
32 l State v Strayer, 230 Iowa 1027, 299 N .\V. 9 I 2 ( 1941). 
322. 134 N .W 2d 534 (Iowa 1965) ~ce al'>o Broadlay v. 5ioux City, 129 Iowa 

1291, 291 N ,\V. 171 (1940). 
323 Chicago, R. I. & Pac. R .R. v. Liddle, 253 Iowa 402, 408. 112 N.\v.2d 852, 855 

(1962) 
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to estabhsh re~uJations eovernine the u,e l f h1!!h\\a\s . the ,1olation of \\h1ch 
~ ~ - - ~ 

\\Ould constitute misden1eanors. the cour, found an un] ... \\ful ddce,1ti1)n of ... 
pO\\er O\\ing to the absence of ,111) reJJ stand,trd.., to guide the: __'t:n ... ) 1n forrnu­
lating its rulec;. -1 

In circum'-lances in \\ b1ch the public intcrest in thc .1cth it) regulated j.., 

-..ubst<1ntial but less cntic,tl than matters touchine on ._, fet, .ind health .ind no 
~ -

gn.:Jt threJt to pri\Jte nghts is apparent. it 1s \Cf) difl1cult to predict ho\\ thc.: 
court \\ ill resolve the Jdcquac) of the st.indards pro, idcd to guide adn1ini,tr.i­
ti,e decision". One fJctor recoi:?nizcd 1n lcl\\J in such c,1..,es b tht: ne ... d !or reL.-

~ 

ti,e!y broc1d stc1nd.1rds \\ here a particular!) complicated .1ct1, It) i, hl.'ing regu-
lated to permit the ad1n1n1strati,c agenc1 ·, c,pen1::-c 1c1 be utilized. ln \filler, . 
Schuster. -~ the court approved a grant of pO\\l.!r t0 the S1.1te I3.1nkin~ Board 
authonzing it to tix m,1xin1un1 interest rate~ for <..n1all lo.ins 1n an ,1111ount ",t'­
\\ ul induce efficiently manJged comn1ercial capit. I to enter ..,uch businc,, 1n 
sufficient Jn1ount to make available adequ,1te credit L1cilitics to 1ndi, iJu:11, 
without the securi l) or financial respons1b11Ity usually rcqu1rcd b) con1n1c1-..1al 
bank.s.'· The court expl.11ned its holding on tht b:i-.,h of a long ,tand1n.; "\.0111-

rnon -.,t:n<,e" pol icy through\\ hich due reg.trd 1s given to the Jifficult) of ad:1p1-
ing legislation to con1 plex cond1t1on-.,. 

HO\\evcr, the J1fliculty of leg1-,lating ellccti,e st.1nd,1rds doc, not cxclhC 
the failure to specify any standards \\h:itsoc,er where It b ck.tr ,L1nh.' :--t.1nJ, rd.., 
could be forrnu1,1ted. lo an import.int recent c,1sc the LlHlrt ,tru-..k <lo\\ n the 
grant of power to the state -,upcrinteodcnt of pub!Jc in,truc11on tl1 '"!1.1rrnul..1te 
standan.h, regulallons ,1nd rules ... for the apprO\ ,ii of the :--ch1.K,ls and public 
junior collegec;, under his supcn 1sion." .ind tu cntorcc such rule.., b)- rL1110, 1ng 
fron1 his appro,ecJ list schools '\hich he hnds Jo not co1npl) \\Jlh thc111. 1he 
statute in question contained no prov1-..1on:-. CApn:.,..,]) bridling the ~upcnntcnd­
cnt'::. exercise of this d1:-.crction in the,L: n1,1tters. A-, thL LOllrt put it. the ,t.11u1c­
secn1s ··10 give the supenntcndcnt, ,, 1th the appro, al of the dcp.1nn1t·nt. unlHn­
ited ,1uthorit\. to d0 \\hatevcr he dee111" be'>t in furthcnnc. the cduc.1llLln.t.l 111-- ~ 

tt: re:-.ts of the state." The court continuecJ b, reco~iz1nl! th,1t the n10Je1 n trt:nd . ~ ~ 

1s to require kss C'\..1ctnc-.,:-. in the setting of le~islattve st.inJ,11 J-.. but held 
··\.,here '>l,1nd..1rds or gu1Jclincs arc re,1dil) possible. \\I.! think the kg1..,l.1tu1c 
nla) not abandon them , .. d 1ogether. . .. " 

Other fac tors that 111<1)- pL1y .1 rLile 1n the out1.:0111e of ca-.,l.'~ ol thi, l) ,,c , re 
the extent to \\hich the regulatory ,1ction 1, pen.ti in 11.11urc. the UL''._'re .. to 
\\h1d1 the separation of pO\\Cr-.. p1inciple is con1rn1n1i..,c.:d, the e:-.tent to \\h1ch 

,"! I. Goouhl\c "· I ogan 21- Io,,a 98. 251 ~ \ \ 39 ( 19 1 , 1. 
12, . 22- lu\\ a 100,, 21:,9 '\i \\ -09 ( 194(1). 2, )O\\, 1 RE\. 812 I 1940) 
J2h I e,, 1, ( on,L,I. S~hool 1)1,1 , John,,,n . 2 ~6 fl.)\\ a 2'..Hi. 127 1' \\ 2d I IS ( I 464 
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b 

the \ 101,nion lead to c,1nccllation or mod1ficauon of the permit; is tt the rules 
and regulations prornuJgJtcd by the Council'> 

An~ one f.1n1iliar \\, 1th sL1tc ddcgatton of po\1.ers cases \\ ill rcal1ZC that 
these questions arc b) no means ~punous or f ..1cctH. u . I he c arc the kinds of 
1 nqu 1ncs court n1akc \\ hen 1ss ues of le g1 l.iu \ e ..,tand.1 rd, J.rc 1 re c n It: d to 
Lhcn1. I he rhctori-.:<1! n;__iture uf man) of the c qucst1on'> 1nd11..a1t th potent Jl 
1,ulner,1bil11) of the l o,1,a st.1tutc. But hO\\ 1,ulnerablc 1s II re.ill). 

PrOJCCltng the \\Jtcr st.itute against th..: b..tckdrop of lo\\a .,uth nt) no 
cun1plctcl) .1nalogou'> :s1tuat100 cn1crgc..,, ,\lth0ugh the pub 1c has a grcJt 1n­

ll:rcst 1n \\ater, n:gulauon Lit the rt:sou1<..1.: Illd) not qu11e rc..1ch th~ I \c f 
11cc J)O\\Cr exercise found in the hc,ihh ,ind s.ifet) r1.:gulnt1on ... .i~e , .i thou J 

..,ound .1rgun1cnt could be rnadc th-11 11 should < )n the ther hind, th pr!\ 1tc 
11gh1s l-.:1ng regulated ure Ol l!Uc llOnJble sub..,t.1n c. lon ~r tile tcnu u, n.-
turc of both the c x1..,11n0 1ntcrv,ts bc1n,:; rc 0ulatc-d ,ind t nc\\ 11_ hts L L ted 
by the !,l,1tutc-. 11.trdly the \\eight) \Jrt1;l) ol ngbts 1h,1t c.1u e th-. JUdK1.1l • l­
.1ncing urn1 to ult .ibruptl) Jo,, 11\\..1.rd 

J he s1tu,1uon po::.cd by the \\,ttcr rcfulauon -.t.1tutt: I) more ..,,n1 r to th 

itt,/li.:r und It h/J ~lhuc l L>11lrt<.t L.tSl's \\hc1c th1..· te,t 1;mplO)t.:d b\ till: c u l 

SLCn1cd to be ,,h1;thcr 1h1: c,pJ11;•1111c-.s ol tht:: kg1::,lo..1tl\C st.ind ids ,,crc r ... 1 on­
ubly ,1pp1opn.11e to the tlcx1biltt) and ths1..rct1011 n1.·cc~,anl) r1.4u1rcd f the ;.id-
1nir11!:>ll ,1t1,c ,1gcllL) b) 1c,1sun ol tl11.· con1pkx1t) of th t.1 .r; \\Ith "11-.h 11 1-, 
c.:harg1:d. If the ,, .1tc1 net ts n1c.1:,..un:d .1g,1111st thb Lrllcnon. the 1..·h.JOLlS f r .1 

li11d1ng uf cu11sl1tu11on,tl dekg,Hn)ll ,cr1n bnghl 
ll c.1nnot be s.1id 1n 1,;onnc.;ction to the ".111.·r st ,tulc .i, ",1s :,:ud 1n I 

"icho, I !>1,11111, th.it nu 5t,,nJ.irds \\Crc prl)\1Jcd b) thL kg1,l, turc I h •• 11..t 
puri Oils to (110\ 1dc M,1nu,1rtb, .1l thuugh Ill ',l)JllC Ill t,HlCLS 11 01,1) be Ill'1. ., 

10 11nply 1hcn1. I hi..: p11m.:ipk d101cull) "' till' , o..1gu1.·nes-.. ol th 1. -..t. nJ. rd 11 \\ 
c, er, \\,ttcr use rl'gul.1t1L)[l 1s un 1111 .. rLJtbl) \.L1111plc, n1,1tlcr. ~uch r .:ul ll on, .. -
cs!'..11i1) ul\ol\cs uttl1za11on ,,f the ttknt5 of .1n e\:Jlrt .1l1111n1,t1.1u,.._•, 'tth.\ 

A:-.-..uniing Lhc kg1-..l,1turc h 1, dc-tc1111111t·J tL) IL'gul.it , ,ll1..·r {.111 I r1<>k: t 1.it J. 

p,u,unount st.itt.: intc rc-..t in \\.1tcr IL':-.oun.:c.., \\,1.., dc1..l.1n:d I, llll\\ n1uch n1orc 

<li.:fillllL slund.irds 111.in tho-..c Ct)ntatn ·d in the .1-:t 1.lluld b<: ft1r111ul 1le,1 I h n 
cl11.:i,1l use nut a -,t.111J,1rJ th.ii C,lll be- intLll1~•entl) llllL'tpr1..·teJ? I he dttticuh) 
ot c11~ ,ung 1norc spcc11lc gu1Jelt111..·., ,, .i~ CL)lllptnrnJed h) th1..· t.1c1 th 1t no\\ I 1.·r .. · 
had e:-;p-:1 ri:nce .it the t) pc ul 1e;ul,1Ltllll 1..·n, 1,i1lllt'<l I ) tlh.' lu,, ., ..,t,lluk b~ n 
ncquuc<l. JuJgcd t)ll .i cu1nn1t1n s1..•n c b.bt,, tlk ~l.111J.11d, p10, 1dcd h) lhc 
\\:tier \t.tllllL' hould he ft)Und sutl1c11..·nt Ct)n..,idL'I ing the u11cc1 t.1intic-, inhcr1.·nt 

~ 

J,H.;, l / ~t.itc v. V,tn 'Jrump, 224 lt.1\\a lll. ~ ~ ', \\ , ~69 ( 1917 l \\hl'rt ruk 
makurg gr.mt Io 1hc ( on cn·.,1, .. ,n C0mn11,\10U \\.J s h .. 1d .ir1 unu1n,t1tu1, .. ,n.tl JdC" t1l'll 

329. t ._,r .,n c:1.cdlcnt ct.,lkctwn ._,r 1.: ,,._,, dhc11, in1• the ,,,11 111u1wn ii ,dequ , , ,1f 
1 ~1.md,11d Clllh,hl·d Ill tl·rm, I "h:ncl1cwl u~cs" ~c1..· Zictkr, \/<1/11/, n R,•gular,1111 und 
Har,, Utlfl/lfl<I , 111 \\\IIR KtsllUR(I~ \Nil Jill IA\\ !17. 47-101 \lq\~) 
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in the regulatol) venture at i,;sue and the hi!!h current public interest in safe-
guarding the continued v 1il.ibil1t f adequ:1tc \\ater ,upplics.830 

Reinforcing th~ \'t ~ of the r's validity are such factt)rs as the <1tlcquate 
procedural guarantees provided 1n the statu1c, the availability of Judicial re­
vie,v to correct abuses, the non-~nal nature of the ::.t,1t ute, and the ci rcun1• 
stance that under the statute th ncy is perforn1ing son1ething of I proprie­
tary function - n1anaging a re ource o,vned hy the state. 1\I o of ros ihlc rel­
evance i, the Lict that the \\ t r Con11nissioncr has over the I.1st ten ) ears 
succeeded in interpreting and pply ing the~e \ ,1gue tanclards to de, clop a 
rational and ,vorkable adminbtrativc system that h<ls ,o far operated in such 
a fashion as to minimize the likelihood of the kinds of <li ,:;atisfnction th.ti give 

~ 

ri,:;e to constitutional litigation. 
One other r.1ther f 1r-f etched constitutional issue should be noted in pass­

ing. TI1..? lo\,a .1ct provided that "[a]ny person agericved" may appeal to the 
district court from u detcrmin:ition by the ~.ttural R1.:,ourcc:-i Council. ::tnd thut 
the court b. to try the matter de novo \\ ith thl' burden on the C'ouncil to pro, c 
its acts "rea,onahle and necessary." The court hns p0\\1.:r to ''111 ke such order 
•0 t ke the plc1ce of the order appealed fron1 .is it is ju tificd b) the reco1d bc­
f-)re it " 8 1 This provi,ion might po~sibly be thought to presl.'.nt a con--tiflllional 
'-luesuon under the IO\\a separation of po\\Cf'-' pn),ision a it purpl,rt to allo,v 
the court to re\ ie\v and allcr all a. pects ol the nuncil orclt r . 

C'ourts often indulge in dr nO\L) re, ie,v t,f certain < 1.:t decn1ed to ~onccrn ..., 

an adn1ini trati\e agency's "judicial tuncti< n," Other 1cts con idered to con­
cern the di c,etion c>f the agency in its ·1rcn of cxperti,e are t ·rn1ed '·nonju­
dicial'' f uncunns. and it i, revic,v of these 1n:1ttcr, th It i:-i oc1.:, ion. II) decl,1rc.d 

unconstitutional .l" an invasion of the ~xi:cuti\c po,, r. 1\lthc,ug.h th<: lo\\ 1 

act ei.:n1, to authorize the courts to substjtutc their judgn1ent for th •atural 
H..e -0•1rccs Council' di crction in ib area of cxp1,; rti,e. it is unlikely the r1.:, ic\\ 

330. :\n excellent ~latcment of the pcrmi u dcicttine rt1. 11ng l<'l k 11i lnt1\e ddi.: 
gat1on Is conUiincd in AmefIcun Po\\ er & I ight ~o. v, :-. EC 3-:!0 l S, ~0. IO" ( 1916 1 

The le• lau,e proc would frcqt•ently bog dowu if ,~ong1cc;s \\ere , <_,n 111t111r>o,11lv 
required to .ippraise befo[ehand the lll}fJ.id ~11t11t1ot1 tn \ h1~h It 1 hes p:irt1c,ilar 
policy ta be applii.:d and to forn1ul.,1c J ecific ruk for eai h itu t1on N~ce 11;, 
therefore fixes a p.oint bc~·ond '>\ hich II is 1.mren <innblc nncl irnp,u" 1 bl t c01npcl 
Con!!rcs~ 1c, pre c-ribc detaikd rule,; it then h:: on1cs con t11utionilll \Ufllli ·nt 1f 

Conr,re5 clearly Jehneatcs the gene, al pollc). the public asenc:) \\111 h 1 to • pply 
11, nd lhc bourtd,111es of th1 Jekgnted autht•ntr. Pr 1v.1te nght~ are pr, te 1 •J by . " 
cc ~ 10 the c,--iun~ to te~t the ::ippli...ati"n of the pollln 1n the light of ti e le!,ii~l 111vc 
dedarat1c n 

3:- I, Jc\\, Conr.. 45'/\ 37 ( 1962). 
332, See Sellin v. C11v of Duluth, 248 \!inn. •33. 811 • \\ ,2d 67 ( l~'i6) (di ~h irl.!c 

of emplo}ce ): J ont:~ v, Mar..,h. 148 T ex. 362, 224 S,\V 2d 198 I 1949 J /denial of Ji~ 
cense•; Household rrn, Corp. v State, 40 \\';i,h. 2<.14'>1, 2-ll P.'.!d ~60119'-'2) (d ni,tl oi 
license : Jaffe v. State Dept of H ealth. IJ5 C nn, 33Cl, 64 A 2d 330 ( 19..f9) (rcvoc 1tion 
of Lice n e). 
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pro 1, j...,ion could be successfully ch.1llenged as an unconst1tuti<1n:1 l c.kleg.it1on of 
executive po,.,cr to the jud1c1ary. Such an arrangernent i, prob.rbly un,, 1,t:, 
but 1l ...,hould not be unconstitutional. 

CONCLLSIO~S AND Rl:l'Otv1i\.1LND \ 'f IC)'.\S 

This v.ork 111.ight have appropnc1tely be entitled ... \ h111111d <lccadL" o f c.\­
pcrienct:, etc." One factor that n1u-,t constantl) be k.cpl in rnrnd 111 C\,du ,1 ung 
this d,...,cuss1un ol the Iowa expt:ncncc 1s the ctrcun1st,1ncc th .it thh \\ ,ttcr i .. dlL>­
catrun sLhcn1c, born in the drought )Car::, of the nud I ':J50\. h,1s had Its in­
fancy blessed \\Ith near!) a decade of n.:lauvcl) abundant \\.ttcr ...,upplres. I hrs 
gcner,11 ph.:nutude ot \\,Jtcr has been son1eth1ng of a lllD.cJ bk -..stnb. lt ha-. 
cnablec.l the adn11nistrat1vc c1gcncy c.lelcgated to can) llUt the k ghl.ttrvL" pl.in tt) 
C\ol\e Its regulatory techniques \\1th ,I n1inin1un1 of resist,H1<:c . On the other 
hand, the rel,Hive Jack. ol cun1petition for IU\\a·s \\:.itcr h,1..., postponed thL' kind 
of conllicts that consLitute thi: sternc-..t test for such .1 r cguL1ttn) -,d1cn1L . I hi: 
pernut systcn1 secn1s to \\Ori-.. Vt:f) \\CII in lo\\ a, but tbcrL' 1..., ,ti,, ,l)'> th,1t naunt­
rng uncertainty of hO\\ 1t ..,,J.lJ worl-.. under the slrc...,s of Jrtlught. 

AJopt1un Llf the l o,v.1 \\,ttcr pcrn11t systcn1 s1gnalcc.l the bcg1nn1ng ot .i 

new er,1 1n l ov,.i \\Jlcr use Ja,..,, but the l owa act \\as by nu n1e.1ns ,1 radical 
solut1011 to \\,.Iler alloc.1t1on prublcrns 111 tcrn1s ot e1tl1Lr the ch,1nge:-. ,1Ltu.dl) 
\\ roughl in Jow.1 water right-. or the contc1npurar) thinking .ibl,ut ,, .tter u:-.c 
as rcllcctcc.l b) the water l.t\\ of other ,t.ites. Although thl' Iu,,,1 ") stcn1 ha, 
scvt:1,11 unH.jUC ch,1ractcnst1cs that rendl'r It rc..ic.ltly J1st1ngubh,1hk trun1 other 
...,t,1tes· ,• .. 1tcr use laws, the lu,v.1 statute ,., essenLiall) cdccuc. dlll'n1pt1ng to 
c.1 1 .1,, the bc:-.t and n1ust appropri.1te fc.iture-, f ron1 ,1 nun1hl'1 l1l J11Tcr1:nt 
sources. A-; written and .1Jn11111stercd, the systen1 1s eh.11.Kteri1i.:d h) ,111 ex­
trerucly bro..ic.l cuvcr,1ge of ,vater U'.>Cs and a rl'latively Jo,.., Jcgrcc tif regulanon 
thereuL 

13cc,1u'>C the Iowa legislation secrnrngly ,,,1s gencr.1ti.:J in g1cc1t llh.' ,t'>UIL' I \ 
concern about incrc,1-..cJ Jcn1and for draught-c.l1111inishL"c.l st1c.1111 ,uppl l'" a n 
t1c1 p,1Lcd fron1 .i rapid!) gro,, ing interest 1n irng<1tion ,., rthrn thL' ar L'.1, the pr 1n­
cip,tl regul.1t1nc function ut the lo,,.i S) stcn1 h.i..., hcL n tn -.cttlc the h-. 1L'tl' lt1re 
uncert.iin positron of II rigation in tht: h1er,1n:h) ol ,.., ,1ler u..,1.·s . L ndct th1.· 11-
parr,111 S)"tcn1. it wa~ unckar ,..,hethL1 ,Ill) pnont) C\.i-,tec.1 bct\\cen \ ,lnou~ 

uses such a-, rnu nicipaL 1ndustri.ll. ,ind 1 rt igatron: ,di ,1 re ,11 ti I 1<:i,tl u-..l "· but 
only arigation is co111pletcl) CL1nsump11vc L nder the pl·rn11t ")'>lL'lll ,1-.. ,1,lrn1n~ 
islerl'<l, an irng.ition use in L'\.CC...,s of Inc thou-..and g,tlluns .i d.i: i.., ,1 n:gulatec.1 
use, \\.h ilc rnunic1p.tl and industrial u...,cs ire initi,1II) unrcguLttL·lL l urthcr. 
Jnv)ng rcgul,1tcd uses, the tot,tll) ..,ourc.c-c.lepkting n,1turc nt irrig,tlion 1-.. 1cc1.l~•­
nizcd through the spec1 tic.1tillll ot p1otL'Ctcd n1inirnu111 tlo\\s in the pcrn1it.., nf all 
irrrg:.itors \\ 1thdra,\.1ng f ron1 strcarns. ·1 he cllc~t of th1.. pr ote1.:1t:J 1111n1n1urn 
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flow requirement is to pre\ · n1 consumptive users from \\'ithdra\,·ing \Vatcr dur­
ing penods of lO\\-flo,., th< Yould othenv1se be avail.1hle to nonconsun1ptive 
users. To date, onl) all irri on permits arc \\Titten to contain protected flo\v 
hmitations, although n1an) her uses n1ay be P<lrti.illy source depicting. Thus, 
to the extent the irri!!,1tor h, rights equal to other ,ntificial user-; under Io,va's 
nparian rules, the \Vatt:r permit statute has altered those rights through recog­
nition of the c,-;enti, I d1fTe 1ce betv,:een irrigation :ind other less consun1pti,e 
uses. Howevl.'r. in all l1kel' od no per,u.isive constitutional objections c,1n be 
rai.:;ed concerning this alteration of an indefinite riiht into .i regulated use. 

~ ~ ~ 

,\side fron1 the change,; relating to irrigation. lowa \Vater users have ap-
proximately the same nghts under the st.itute as they did under con1n1on l..nv. 
True, if thdr use exceeds the statutOI) minin1un1, they n1ust .1pply for a per­
n11t. but if the use is beneficial (and it 1s difficult to conceive of a user 1naking 
:1 non-beneficial use, as the term is defined in the statute) the permn may be 
obtained \Vith a minimun1 of expense and delay. Presun1,1bly, any one n1ay 
receive a rermit to use ,vater if he can sho\v his use beneficial. The st.itute 
makes no requirement that the user O\Vn land contiguous to the ,vater suppl). 
This represents a departure from riparian principles. but because no pov,er to 
obtain access ri¥hts is granted in the statute. it is unlih.el) that n1,1nv nonri­
parians \\'ill seek pern1its. Another change of little practical consequence is the 
p)ssibility of losing a \\.ater use right through nonu'>c crc,1ted b:, the act. 

Because the hl\v, as administered, attempts to create no pnoritics among 
users, permittees under the act occupy the same general pos1t1on as did ri­
parian O\\ners under the common la,,. Rights of \\.dtcr users not regulated by 
the statute are still apparently fully governed by riparian principles. No real 
adv,tntage is enjoyed by regulated or nonreguJated users over one another, 
save in the case of irrigators. 

~ 

Other than regulattng irngation. the principle :ichievement o f the Iowa 
act has been the creation of a base upon ,,hich further regulation can be built 
,vhen it becon1cs necessary to do so. The pern1it sv'>ten1 sen•c-; several very 
nuportant purposes. [n the tir-.t place it establishes conclusively the principle 
that \Vater u:;,e 1s an appropriate subject for regulation in lO\\'a and it allows for 
the development of an administrative fr.lffiC\\Ork through which future prob­
len1S c:in be handled. Secoodly, it takes the forn1ut1tion of water rules a\\ay 
fron1 the court:;,, and places it in the bands of a public agency \\h1ch \Vill pre­
sumably develop considerable expertise in handling the problems of ,vater use. 
Moreover. it '>erves the very important function of g.athering inforn1ation. 
:\1an) t1f the problem.., encountered in the con1n1on-hnv rules concerning ri­
pari:in o,vncrs and ground v. ater were due to a lack of factual knowledge ,1hout 
\Vater. No efficient regulatory system can exist until 1t is known how n1uch 
water is available, ho,v it is used, and v:hat effect such use h 1s on the supply. 
This information is now being systematically gathered and recorded. 
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Fi nail). the 10\\ a act pro, ides for the public enforcement of the ne\\ I) 
prL1n1ulg,1tcJ v,ater ruks. \ iolat1ons of the con1n1 n-11,, \\..lter rule could be 
cndcd l1nl) bv those pri,ate c1t1zens \\ho had standing 10 compld1n of the ,,o­
lation,. This ,,as, at be,t, an 1n1.:thc1cn1 ')Sten1 of enforcemen1 The lo\\ a .. t 
provides an ngenc) \\htch i, nttuned to 1he public intere'>I, ind \,h,Lh 1 gnen 
the po\,er to enforce the rules b) \\ hich 1he public 1ntere t 1, ,er, 1.:d fhe per­
mit ') sten1 docs not cont::un the .in \\ er, to all the qut''-tions concern1ng the 
use of lo\,,1·s \\,ller resources; ii does, hO\\"('\l'f. pro,,d .. n1,1n\ f the tool 
throurh \\ hich tho,c nns\\ers mJ\ ultin1,1teh be found 

~ , 

1 he ten1plation at thh juncture 1, ll' indude . Ion" nd dct iled h,t 
as~ernbling. in one place. all of the rel 1ti\CI) nunor u~e,uon, , nd re .... o:n 
n1endations ,c,1tlered throuchout this \\11rk Such a li'-1 \,,)uld undoubted!~ 
include some fairly trnportant iten1s ,uch ,ls the sugge::,t d 3n1cndment to cure 
the h.1JU\\) ,1:sted rights prublcn1 ,tnd the rc ... ·01nn1end t1on n.:l,1ttng to pro­
\ iding helter nottcc of hearing" to ,iffected third r:irue, I h1, tcn1pt, t1on i, 
resisted in Ln vr of placing cnncentr.11ion on one ,,,ue thnt ,tnke.., to the \ Cf) 
heart of thl· pcrn1it s,,tem un<lcr dc\'clopment in l0\\ J. 

Perh.1p-. the n10,t unu,u,tl char.1cten,t1c c,f the lo\, J ') ,1en1 . ..it lt:..i,1 , 
present I) .1dministr.1ted. i-.. that 1t dl1e-.. not purport tt1 dll th:11 \\ h1ch o 1e \\ould 
norn1ally suppo,i: to bl' the rurpl1,c L)f "atc'r regul.1lll)O-lhl t·,t.ibl1,hn1cnt of 
p, 1()fities 0f u,e for tirne-, (if scarc1t) 

1'hc ,uppl) L,f \\.:lier i, rd,tti\ely 1nel,1-,11c. hut the JL·n1,1nd for tt I'- not 
Popul ,1t1on und tcchnl,logic.11 ,Hhflnccs 1n the fil'.\I ccntun nl,1\ put :1 ,L,erc 
str.iin on our \\ ,1tcr rcsl1urce". I here 1s .1 l11ni1 h) the nun1l er of U\t~. '-'on­
sun1pti\C nr othL·n,i,c. th,ll cnn C0l'Xht 1n thing ,Ill) ,,::iter '-l~UrcL' w11hout 
rendering th,tt sLHJrcc pern1ancntl) nt·ar nr hclL)\\ the le,d re4u1r d fL1r It hi 
he I ully used bcnclici ill~ h~ till\ L)fit.' It and \\ hen \\ .11er 1.k·n1,1nJ, r Jch that 
s1.1gc in IO\\ a. ncce,,itv \\ ill l.lln1pcl the \\ 11er ,1dr111ni,t r.11,,rs to di cnnun,.11c 
hct\\ccn bcnelici.tl u..,i.:,, .ind tn gr.int priC1nt1l', lo tlll)!--l' \\ hich ct IL' n10,t hene 
fic1:1I in the light 1lf thL' public intcre,t. 

,\1 JHc,cnt, ,ind IL1r tht: 11nn1edin1c future. l1ur rcsLHirrc~ :llL I rob hi) 
gri.:.1t L'nl1ugh to justit) the rr.1cticc l1f grnnt1ng .t pern111 fl,r .1n, b" neli,..· ii u 
lncrc 1~cd rcgul.ition n111) Ill)! hL· nl'ci.:~-..ar) ,1~ hing a, ,,,11c 'l. 1rL·tt\ ,.., ,: u,l:d 
Pnly hy occ,1-..1on.tl ternpnr,ir) slh11t 1gc, L)f d1L1t1ghts . \l ,1111c pl•1nt in th. 
future, ho\,1:\Cr, this pl1licy is !1k:ch tli requ11L' 1e•t' ~.1111in.1ltl10 

If curn:nt prOJ1:ctinn-., l)I future \\ ,1lc1 den1.1nd-.. .ire tL1 bi.: bL I C\ L'd, the 
time of true con1pc1it1l1n for \\,llt't 111,1y nf'll ht' .1, l.1r ,1\\,1) as 111,.1ny h_,,\,.ln 
hcli \C II thl' lo\,,\ pcrn1it sy,1en1 is tu l1e ,1n .. ·ndurin~ 111,ututil,n 111 tll\. \\nlL'f 

alloc.11 ll)n field tho,c rc-.pon,ihk fl1r 1h dC\'L'll1pn1ent nllht l.1L'C up 11) th· nt ed 
lll begin thrnl-..ing ,1buu1 the priontic, pll1l~k111, L'f the lutu1c 1111\\ \\ luk tin1e 
,till ri:n1:iins tl) fully in,e...c1<•,1lt' .1nJ rellcct 1111 the 111,ttlL'r, I st.1hli,hi11s pr1untie, 
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is such a difficult under taking bec,111se no recognized standards exist for evalu­
atrng the relative benefic1,1lness of 1 use. It seems very likely that the greatest 
contribution the present \\'ater Jministration could make to assuring the 
orderly future developn1ent of 1 '"a 's resources \VOuld be to commence DO\V 
the protean process of n.:search , n deliberation that must underlie the creation 
of standards for distinguishing an1ong beneficial uses. The hour may already 
be late. 

[99] 






