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A DECADE OF EXPERIENCE UNDER
THE IOWA WATER PERMIT SYSTEM

INTRODUCTION

In this time of practically continual water crises around the country, it is
almost impossible to overstite the importance of water resources. Scientists,
philosophers, and poets vie with one another in their endeavors to capture in
words the many properties of water. Physically, economically, and esthetically
water is essential to a great range of human activities. Such being the case, it
must be counted among nature’s planning miracles that our water is relatively
inexhausted, unlike so many of our other vital natural resources. Through what
1s known as the hydrological cycle, the overall water supply is continually re-
plenished.

So it must be understood that the majority of today’s water problems do
not stem from an overall lack of water on the planet; it is rather a continuing
lack of accommodation between nature’s distribution patterns and man’s need
patterns that is responsible. Yet, most would agree the fault lies chiefly with
man and not with nature. As Secretary of the Interior Udall recently pointed
out—"Most of our water crises are man-caused.”* Man-caused in the sense
that our extravagant uses of this precious resource are straining the available
supplies, even in areas once considered water rich. An increasing population
coupled with greater per capita consumption is much of the story. but indus-
trial, agricultural, and recreational demands for water are also expanding
rapidly. However, in the words of Secretary Udall, “It is not that finite sup-
phies aren’t, in most cases, adequate, it's rather a case of infinitely poor man-
agement of these supplies.”" Efficient allocation of our water resources, cou-
pled with competent management, are commonly recognized as the essential
ingredients to any realistic solution of the problem of water shortages. How
to achieve these goals is the critical question, Reported in this monograph is
one state’s experience with its ten-year-old statutory plan for regulating the
use of the state’s water resources in the public interest.

Ten years have elapsed since the Iowa Study Committee on Water Rights
and Drainage Laws drafted and submitted to the lowa Legislature the Water
Rights Bill that revolutionized the allocation of lowa’s water resources. The
lowa permit system is a unique experiment in regulating a natural resource

1. Ecclesiastes 1:7 describes this phenomenon in a somewhat more eloquent
fashion, "All the rivers run into the sea; yet the sea is not full; unto the place from
whence the rivers come, thither they return again,”

2. Udall, Ending the water Crisis, Saturday Review, Oct. 23, 1965, p. 46,

3. Thid.
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where scarcity is as yet chiefly a potential threat. Now that the administration

of the permit system created by this legislation 1s completing its first decade of

operation, the occasion seems ripe for surveying the lowa experience

The workings of the ITowa system are of interest to several audiences. All
lowans are affected by the means chosen for allocation of the state’s water re-
sources; but to those who must comply with the system to satisfy their water
requirements, the details of its operation are of most importance. As the de-
mand for water increases in this country, it is likely that many of the nearly

thirty eastern states currently allocating their water resources on the basis of

riparian rules will have occasion to reconsider their allocation systems. An
awareness of the Iowa experience in water use regulation should provide valu-
able insight to any state contemplating abandonment of the ripanan system
in favor of a more modern and efficient water allocation mechanism.

THE STUDY

The idea of a benchmark study of the Towa permit system was first raised
with the Water Commissioner in the fall of 1964. The Commissioner’s reac-
tion to the project was one of immediate enthusiasm. The Natural Resources
Council shared the Commissioner's views, so a promise of full cooperation was
quickly forthcoming from the Council. It would be difficult to overstate the
importance to this study of the Council's cooperation and the enormous as-
sistance received from the Water Commissioner’s office.

The investigators relied almost exlusively on three sources of information:
library materials, records in the Water Commissioner’s files, and personal
interviews with the Water Commissioner and his staff. Although the libran
materials were essential to afford the study a full perspective, the empirical
information obtained from the Water Commissioner’s office constituted the
lifeblood of this study. The Water Commissioner and his staff not only coop-
erated fully in answering the researchers’ many questions, they also provided
invaluable assistance in collecting and processing the information from their
files.

The Water Commissioner’s staff recorded on specially prepared sched-
ules the essential facts from each of the over 2,400 water permit applications
(exclusive of highway applications) received up to June 30, 1965, This infor-
mation was then coded and transferred to computer punch cards for process-
ing, Thus prepared, the water data was tabulated and analyzed by computer
through use of a program specially developed for this purpose. When this data
is combined with the information gathered through extensive interviews with
the administrators themselves, a relativelv complete picture of the operation of
the Jowa system emerges.

Although the most important contribution of this monograph probably
lies in its exposition of the administration of the lowa system, effort has been

(2]
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made to make this work as definitive as practicable on all aspects of Iowa’s
water use law. Thus, the presentation opens with a discussion of the riparian
principles under which Iow: water users operated exclusively prior to the
enactment of the permit system. Next follows a description of the events lead-
ing up to the passage of the regulatory legislation. The water statute itself is
next examined and an effort is made to compare the Iowa legislation with the
water allocation systems of other jurisdictions. Upon this broad background
are explored in detail the ten years of experience in administering the new
system. The quantity of information gathered from the Water Commissioner’s
office Is assembled with a view toward highlighting the problems solved and
unsolved that provide the best insights into the Iowa operation. The nagging
question of constitutionality is examined in its several facets. Finally, some

conclusions are drawn from the Iowa experience and a few recommendations
are advanced.

IOWA'S WATER LAW(S)

As the demand for water continues to accelerate, both private and public
water users have become increasingly concerned about the character and
permanence of their rights in this valuable resource. Traditionally, water rights
law has been derived from the principles applied by the state courts in isolated
cases adjudicating the rights of two parties in conflict. The bodies of law de-
veloped through this method have assumed two general shapes that are identi-
fied respectively by the labels “riparian doctrine” and “appropriation doc-
trine.”* The broad contours of these doctrines are easily discoverable, but any
effort to measure with precision the extent of the water rights recognized under
them generally falls far short of the goal. This lack of precision is more true
of the riparian doctrine which prevails in the thirty-one so-called eastern
states than it is of the appropriation doctrine utilized in the west.

The lack of certainty which characterizes these common-law water doc-
trines has led a number of states to attempt to legislate a measure of definite-

4. In essence, the difference between the two common-law doctrines stems from
the geographical differences in the regions in which they arise. In the humid east,
apportioning water rights on the basis of land ownership bordering the water source
was practical; in the arid and semi-and west, such a luxurious system was not. A “first-
come, first-served™ rule was more feasible. The reader who is not already familiar with
the essential features of these systems should read Adams, Warer Richts Under Riparian
and Appropriation Doctrines, in ITowa WATER RESOURCES - SOURCES, USES, AND LAWS
(Timmons, O'Byrne & Frevert ed. 1956) 99 [This book hereafter will be cited simply
as lowa's Water Resources]. For more sophisticated treatments see Ziegler, Warer Use
Under Common Law Doctrines, in WATER RESOURCES AND THE LAw 49 (1958): Mc-
Cormick, The Adequacy of the Prior Appropriation Doctrine Today in WATER Re-
SOURCES AND THE Law (1958) 33; Trelease, Coordination of Riparian and Appropria-
tion Rights to the Use of Water, 33 Texas L. Rev, 24 (1954).

(3]
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face watercourse.” It generally appears that the landowner has the absolute
right to use the diffused surface water on his land by allowing it to be absorbed
into the soil or however ¢lse he chooses, so long as he doesn’t waste it.* Ex-

actly what constitutes wuste in this context is unclear. Historically, the major
problem concerning diffused surface waters has not been its use, but getting

nd of it Litigation most often involves questions concerning the right of one
ndividual to discharge diffused surface waters onto the land of his neighbor
and the nght of the neighbor to protect himself from that discharge.”

Surtace W QIerconrses

Common-law riparian use rights attach to natural watercourses. A nat-
ural watercourse has been described as a natural line of flowage.'" It is usually
thought of as having a channel and banks; however, all that is actually required
iIs that the “water uniformly tlows in a certain line within reasonable limits,"™"
In a case in which water moved within a well-defined channel, then spread out
over grassland, and azain returned to its narrow confines, the lowa court
quoting an earhier Massachusetts decision enunciated this definition: “If the
whole of the stream had sunk into the defendant’s soil, and no water remained
to pass to the plaintill’s land except under the surface, it would have ceased
10 be a watercourse. , . .7 '* A natural watercourse will retain its natural char-

Fhompson v, New Haven Water Co., 86 Conn, 597, 603-04, 86 A1l. 585, $§7-

B8 LIV13); Woaods v, Incorporated Town of State Center, 249 lowa 38. 85 N.W.2d 519

9571, Hunot v. Smiuth, 238 Jowa 543, 555, 28 N.W.2d 213, 218-19 (1947 ) Fenmode,

Inc. v. A¢tna Cas. & Sur. Co. 303 Mich. 188, 192, 6 N.'W.2d 479, 481 (1942): Jack v
Feegarden, 151 Neb, 309, 319, 37 N.W.2d 387. 391 (1949)

8. Livingston v. McDonald, 21 Towa 160, 167 (1866). See generallv. Dolson.
[iffused Surface Water and Riparian Rights: Legal Doctrines in Conflict, 1966 Wis. L
REvV. 5B, Fisher, Western Experience and Eastern Appropriation Proposals, THE LAw
OF WATER ALLOCATION, 95-104 (1958).

Y. Schmutt v, Kirkpatrick, 245 Towa 971, 63 NW.2d 228 (1954): Hunt v. Smith.
238 lowa 543 28 N.W.2d 213 (1947); Livingston v, McDaonald, supra note 8; Snvder v.
Plutte Valley Pub. Power and Irrigation Dist., 144 Neb. 308, 13 N.W.2d 160 (1944)
There are three basie upproaches to the problem of draining rights, These are known
as the Civil Law Rule, the Common-Enemy Rule. and the Reasonable Use Rule. See
generally, Norte, Surface Water Drainage in lowa, 50 lowa L. Rev. 818 (1965)

10, Bellville v. Porter, 256 Towa 1119, 130 N.W.2d 426 (1964): Durst v Puffett,
81 Towa 14, 163 N.W, 201 (1917); Hull v. Harker, 130 Jowa 190, 106 N.W. 629 (1906

1. Durst v. Puffett, supra note 10, at 15, 163 N.W. at 202. If surface water uniform-
flows over a given course having reasonable limits as to its width, line of flow. and
imount of discharge, it is a watercourse., Hull v. Harker. supra note 10, at 193, 106 N.W
at 630, Contrary to the older law, 2 Farnham, WATERS AND WATER RiGHTs 456
LIR30, cases now unitformly deny the requirement of a definite channel and banks
o constitute a watercourse, Stouder v, Dashner, 242 lowa 1340, 1348, 49 N.W.2d
839, 864 (1951); Hunt v, Smith, 238 Towa 543, 557-58, 28 N.W.2d 213, 220 (1947):
Hemse v. Thorberg, 210 lowa 435, 337, 230 N.W. 88! (1930). But
v. Beatty, 124 Mont. 41, 220 P.2d 77 (1950), 3 Bayiror L. Rev. 473 (1951)

12, Hinkle v. Avery, 88 Towa 48, 54, 5SS N.W. 77, 79 (1893).

1y
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cannot be used on nonriparian land or on land outside the watershed.!” Al-
though some courts have ignored this strict rule and allowed water use on
nonriparian land, most jurisdictions have held close to the spirit, if not the
letter, of the rule.

The right of a riparian owner to prohibit the use of the watercourse by
his nonriparian neighbors is obviously important. However, that right in no
way makes the water in the watercourse his property. His access to the water-
course gives him only 2 right to use it, and that right is limited considerably
by the similar rights of other riparian owners. The classic statement of the
nature of a riparian right is that “the owner of the land through which a stream
of water runs has a right to have it flow over his land in the natural channel,
undiminished in quantity, and unimpaired in quality, except insofar as diminu-
tion or contamination is inseparable from a reasonable use of such water.””'®
The extent of a particular riparian’s interest in water depends on the legal pro-
tection given his fellow riparians. Thus, a great deal of the riparian law con-
cerns the development of specific rules that assure equal rights in a water-
course to all riparians thereon.

The issues litigated in earlier riparian cases usually involved noncon-
sumptive uses of water such as the construction of a dam and the resulting
temporary interruption in the downstream flow or the raised water level up-
stream from the impoundment. A temporary interference without diminish-
ment of the flow of a stream for a legitimate purpose is usually within the
rights of the riparian owner. For example, if a riparian user temporarily blocked
the flow of a stream to form a reservoir to provide water power, the fact that
it deprived a downstream mill owner of the flow for a few days was held not
to constitute an unreasonable influence.’* However, it has been held that where
a riparian user places his impoundment only a short distance downstream from
another dam, thereby seriously impairing the effectiveness of the upper dam,
the lower dam is an unreasonable impediment of stream flow,2°

The situations described above involve nonconsumptive uses of water,
the quantity of the water in the watercourse was not impaired. Where the
quantity of water is diminished, the problems become more acute since the
water is not available to downstream users for any purpose. In dealing with
these problems, the courts have distinguished between natural uses and arti-
ficial uses. Natural uses have also been called ordinary or domestic uses and

17. Storey, A Study of the Riparian and Prior Appropriation Doctrines of Water

ij' Institute of Law & Government, University of Georgia, 16-17 (Oct. 1955); Ziegler,
id. at 59-61.

18. Gehlen Bros. v. Knorr, 101 Iowa 700, 704, 70 N.W. 757, 758 (1897).
19. Id. at 710, 70 N.W. at 760,

20. Harp v. lowa Falls Elec. Co., 196 Iowa 317, 191 N.W. 520 (1923); Watt v.
Robbins, 160 Iowa 587, 142 N.W. 387 (1913).

[7]
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use or a similar municipal use may be reasonable during a water shortage, to-
tally consumptive irrigation probably would not be.** No truly reliable criteria
can be formulated for evaluating the reasonableness of a use, however, because
this is a fact question which may ultimately require determination by a jury in
each case presented.*"

Underground Watercourses

Rules similar to the riparian doctrine apply to underground watercourses.
There must, therefore, be a natural watercourse and access to it, just as with
surface watercourses.” The underground stream must flow within a reasonably
defined channel which is capable of being traced. Where such a channel is
shown, the owners of the land above the stream have riparian rights in it.*
The only significant difference between the rights to an underground water-
course and to a surface watercourse is due to the difference in accessibility.
An owner riparian to a surface watercourse may divert the entire stream so
long as he returns the water in substantially the same amount and quality be-
fore the stream leaves his property, but the owner riparian to an underground
watercourse has no means of returning the water, Underground riparian rights
do not arise, however, until it is proved that the water is flowing in an ascer-
tainable channel. Until that time, the underground water is presumed to be
percolating water."

Underground Percolating Water

Except for the problem of drainage,®” percolating water and the common-
law treatment of it are very similar to diffused surface water and the common-
law rules applicable to it. The Iowa court has recognized the right of a land-
owner to draw out all of the percolating water that he can put to a beneficial
use. ' He cannot waste the water, but what constitutes waste is again unclear.*
This results in a greater freedom in the use of percolating water than is present
in the use of water from a surface or underground watercourse.

28. See Farnham, WATERS AND WATER RiGHTS §467 at 1582 (1904).

29, Gould, WATERS 5208 (1891); Ziegler, supra note 14, at 64,

30. See Lauer, supra note 14,

31, Willis v. City of Perry, 92 lowa 297, 60 N.W. 727 (1894): Burroughs v. Sater-
lee, 67 lowa 396, 25 N.W. BO8 (1885). See also 6-A AMERICAN LAw OF PROPERTY
£28.55 (Casner ed. 1954).

32. Barclay v. Abraham, 121 Towa 619, 96 N.W. 1080 (1903).

33. For a more specific analysis of the problems relating to drainage. see Dobbins.
Surface Water Drainage, 36 NOTRE DaME Law, S18 (1961): Note, S0 lowa L. Riv
818 (1965).

34, See DeBok v, Doak, 188 Iowa 597, 176 N.W. 631 (1920): Barclay v. Abraham,
121 Towa 619, 96 N.W. 1080 (1903); Houean v, Milwaukee & St. Paul Ry L35 ]
558 (1872). But cf. Huber v. Merkel, 117 Wis. 355, 94 N.W. 354 (1903).

15, O'Connell, lowa's New Water Starute. 568-69. There is no distinction here be-
tween natural and artificial uses as is present concerning the use of water from a water-
course. See 6-A AMERICAN Law oF PROPERTY §28.66 (Casner ed. 1954)
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Allocation of water rights under riparian principles frequently has been
criticized as being inequitable, irrational, and inefficient. Inequitable because
the right to use is restricted to persons owning land contiguous to the water
supply to the exclusion of other deserving users.” Irrational because the dif-
ferent rules that govern uses from different water sources are scientifically un-
supportable.’” Inefficient because the uncertainty, inherent in any system where
each user's right is dependent on every other user’s use, retards the long term
investments necessary to obtain maximum benefit from available water
Therefore, it is little wonder that the dry years in the carly 1950's stirred
many states operating under the riparian system to begin casting about for a
more desirable method of allocating water.™

BACKGROUND OF THE STATUTE

lowa’s present water law is the product of an evolutionary development

involving the work and study of a series of legislative committees and the
capable assistance of the water agencies of various levels of government. In
1947, the lowa legislature appointed the Interim Flood Control Committee
One of the stated purposes of this Committee was to study lowa's need for
laws on the control and use of water, and to submit drafts of any recommended
legislation pertaining to this area.*® A primary aspect of the report submitted
by this Committee was a recommendation that a State Water Control and Re-
sources Council be established. The Committee further recommended that u
function of the new Council be to study the problem of the preservation of
ground water in the state, and to correlate the action of the federal, state, and
local governments in all activities relating to flood control and water supplies.”

In 1949 the lowa legislature established the lowa Natural Resources
Council and assigned to it duties in accord with the recommendations of the
Interim Flood Control Committee.** In addition, the Council was given the
authority to establish a comprehensive state-wide plan for the control of water
and the protection of the water resources of the state. In the language of the
statute, the Council's charge is to, “establish and enforce an appropriate coni-

36. Fisher, supra note 8, at 78-79.

37. O'Connell, lowa's New Water Statute, 569-71; Thomas, Hydrology vs. Water
Allocation in the Eastern United States, m THE Law oF WATER ALLocaTION 164 (1958

38 Fisher, supra note 8, at 79-81. Lauer, in WATER RESOURCES 131, 164

39. See, e.g., Report, North Carolina Board of Conservation and Welfare, STATE AND
FEDERAL WATER LAaws AND CONSIDERATIONS AFFECTING FUTURE LEGISLATION (1936]

40. Towa Acts, 52d G.A., Extraord. Sess. ch. 4 (1947). Three senators, three repre-
sentatives, and six at-large members appointed by the Governor comprised the Com-
mittee. Until 1963, water was the only natural resource regulated by the Council. Iowa
Acts, 60th G.A. ch. 84 (1963) added oil and gas regulation to the Council’s domain,

41. Iowa Interim Flood Control Committee, ReporRT TO GOVERNOR RoBerT D.
BLUE FOR SUBMISSION TO THE FIFTY-THIRD GENERAL ASSEMBLY 10 (1%45)

42. lowa Acts, 53d G.A. ch. 203 (1949).
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prehensive state-wide program for the control, utilization, and protection of
the surface and ground-water resources of the state.”**

The nine members of the Natural Resources Council are appointed by
the governor for overlapping six year terms. Selection for memberships is
made from the electors of the state at large solely with regard to their qualifi-
cations and fitness to discharge the duties of office and without regard to their
political affiliation.** Thus far this procedure for selection has resulted in an
administrative agency opcrating around a core of persons highly qualified in
water resource development and management.

The Council is required to meet at least four times annually and may
meet as many times as are necessary fully to implement the provisions of lowa’s
water laws.** In practice, the Council attempts to meet at least once a month
and averages about thirteen meetings per year, The quarterly meetings spe-
cifically required by statute are held in Des Moines, and the others are held at
various convenient locations around the state. The Council, at these meetings,
formulates and reviews the policies and programs for the administration of the
laws under its jurisdiction.

During the years 1952 to 1958 the Natural Resources Council made in-
ventories of lowa’s water resources and problems. By showing, in general
terms, the amount of water being used and the amount available, the inven-
tories confirmed the existence of potential water shortages in several areas of
the state.*” In 1950, prior to starting the inventories, and again in 1954, the
Natural Resources Council recommended that consideration be given to chang-
ing lowa’s water allocation law.*” Though specific changes were not suggested,
the Council expressed the fear that the riparian system would hinder the ex-
pansion of beneficial use of water in lowa.,

A series of dry years during the period from 1949 to 1955 brought a
marked increase in farmers’ use of supplemental irrigation in lowa. Under the
vagaries of the existing riparian system, this increased irrigation meant that
cities whose main source of water supply was a river were in possible danger
of being cut off if a few upstream irrigators made withdrawals at the wrong
time.** By 1955 the competition for water in certain areas of the state had be-

S

41, lowa CopDE §455A.2 (1962).

44, lowa Cope §455A.4 (1962).

45. Towa Cope §455A.8 (1962). The statute uses the quaint phrase “at the seat
of government™ to designate the quarterly meeting place.

46, lowa Natural Resources Council, AN INVENTORY OF WATER RESOURCES AND
ProsrLeEMS, Bulls, 1-8 (1953-1959),

47. Towa Natural Resources Council, REPORT FOR THE BIENNIUM ENDING JUNE 30,
1950, 27; lowa Natural Resources Council, REPORT FOR THE BiENNIUM ENDING JUNE
30, 1954, 10.

48. Irrigation in lowa increased from 76 irrigators irrigating 7,500 acres in 1949
to 250 irrigators irrigating over 25,000 acres by 1955. Predictions were for further marked
increases. These predictions have to some extent been fulfilled even in the absence of
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tended use, may be inferred.”® However, other sections of the act suggest a
system analogous to the issuance of fishing licenses.” The licensee-permittee
receives a permit to carry on an activity illegal without the permit. Some re-
strictions are placed on his conduct of the licensed activity (daily creel limits)
but there 1s no notion of competition for the right to carry on the regulated ac-
tivity. No real inquiry 1s made concerning whether the applicant is more or
less deserving of his permit than other applicants.

The second impression gathered from the act is that the legislature
strived valiantly to create an allocation scheme uniquely suited to lowa con-
ditions, but ended up instead with a piece of what Roscoe Pound once called
“agglutinative legislation.” Excellent ideas and provisions were excised from
several relevant sources but in the process of drawing them together into a
unified regulatory plan. the diversity and inconsistency of the various ingredi-
ents were never effectively smoothed out, The act not only lacks internal con-
sistency, but some of the provisions actually seem to contradict others.** As will
be developed later, the agency designated to administer the statute certainly
had 1ts work cut out for it in resolving these basic ambiguities and internal
conflicts.

The statute begins by defining the essential terms used in development of
the regulatory framework. As is often true in regulatory statutes, the essential
features of the regulation are primarily determined by reference to the defini-
tions section of the act. Most of the main characteristics of the Iowa act are
discoverable by reading the definitions. The basic scope of the regulatory cov-
crage is indicated by the definition of “non-regulated use.”"" The stringency of
the standards applicable to the granting of permits is inferable from the defini-
tion of “beneficial use,”*" The concept of protecting stream flows and the pro-
cedure for setting such protection are articulated in the definition of “estab-
lished average minimum flow.”** To its credit, the definition section includes
only terms that are fairly important to giving meaning to the subsequent pro-
visions, although a few of the terms are later used in the act in a limited fashion
which renders their specific definition rather unnecessary.™

S3. See lowa Cone 8455A.2 (1962), and text infra accompanying footnotes 167-172.

54. See lowa Copr §§455A.1 and .20 (1962), and text infra accompanying foot-

—
V73-]

nates

55, Compare lowa CoDE §8455A.1, .18, .20, 21, and .29 (1962).

56, lowa Cobpe 5455A.1 (1962).

57. lhid

:'H Irujl'.'lilF

39, For example, “depleting use” is used only in §455A. 32 to create a distinction
which seems unnecessary. Either a use is regulated or it is nonregulated. Depleting seems
to add nothing to this basic dichotomy. Also, §5455A.1 and .25 both spell out in detail
the nature and extent of the exemption of municipalities and certain industrial users

[13]




Next the statute declares the interest of the state concerning its water re
SOUTCES.

Water occurring 1n any basin or in any watercourse, or other natural body

O1 walter o6 (he state, I8 he I':.'.’":‘- declared to be ["Ii.}“'ll.'..‘ walers and public wealln

of the people of the state of Iowa and subject to use in accordance with the
provisions of this chapter, and the control and development and use of water
for all beneficial purposes shall be in the state, which, in the exercise of its
police powers, shall take such measures as shall effectuate full utihzauon and

protection of the water resources of the state of lowa

['he policy declaration continues by pronouncing that it is in the interest

of the people of the state to regulate the water resources of the state so that

they are “put to beneficial use to the fullest extent of which they are capa

b |

ble. I'o effectuate this policy of regulations, the statute conlers on the

B

lowa Natural Resources Council the power and the duty to adopt a state-wide

plan for the control of the state’s water resources. A framework for this plan

is then set up in the form of a water us¢ permit system which regulates the

taking of water from any surface or underground source tor any purpose other
than a nonregulated use.
Nonregulated uses are defined 1o include the use ol water for

(1) *. .. ordinary household purposes, use of water for poultry,
livestock and domestic animals, . . ."”
(2) *. .. any beneficial use of surface flow from rivers bordering

the state of lowa. . .

60, lowa CoDE 5455A.2 (1962)

61. Ibwd

62. lowa Cope §455A.26 (1962) contains the nub of the regulation. It provides
“No person shall take the water from any natural watercourse, underground basin o1
watercourse, drainage ditch, or settling basin within the state of lowa for any purpose
other than a non-regulated use except upon compliance with S455A.19 1o 433A520,
inclusive, provided that existing uses may be continued during the period of the pendency
of an apphcaton for a permit.”

The statute then provides for the creation by the Council of a special stafl 1o ad-
minister the permit system. The chief administrative officer of this staff 1s to be designated
the Water Commussioner. §455A.9(2). The duties of the Water Commussioner are gen
erally prescribed by the Council, but he is specifically to serve “in a quasi-judicial
capacity ' as the tnier of fact questions 1n the processing of apphications for permits

Deputy Water Commuassioners are awthorized who “have all the duties

and powers of the water commissioner when acting in his stead.” S455A.9(3). The Water
Comoussioner and his deputies are to be qualiied in their positions by
experience. All serve at the pleasure of the Council. The Water Commussioner since 1ne
creation of that office has been Richard Bullard, a professional engimneer. Bullurd was

i i

formerly Actung Director of the Council, but he resigned that post to b

tratrung and

Commussioner because 11 was decided that the two positons should not be hi
|

same person. See Letter Opinion from Office of Att'y Gen, of lowa to lowa
Council dated June 17, 1957, in the Council’s office. The two current Deputy Water

Commuissioners re Chifford Pelerson, an norney., and Louis Gieseke, an

g 4 R e

] » T
I YA

Roth of these men have served o thel posilion for a number o




(3) *“. .. use of eround water on islands or former islands situated
in such rivers, . . .”

(4) . . . existing beneficial uses of water within the territonal
boundaries of municipal corporations on May 16, 1957, except that
industrial users of water, having their own water supply, within the
territorial boundaries of municipal corporations, shall be regulated
when such water use exceeds three percent more than the highest
per day beneficial use prior to May 16, 1957, ...

(5) “. .. any other beneficial use of water by any person of less than
five thousand gallons per day. . . .”"""

Additionally, it is provided that the statute will not deprive any person of
the right to use diffused waters, or to drain land by use of tile, open ditch or
surface drainage, or to construct an impoundment on his property or across a
stream that originates on said person’s property.™

The exemption of water used for ordinary household and other domestic
purposes 1s very similar to the rights of riparian owners under that doctrine to
the use of water for their domestic purposes.” In fact, it is arguably larger in
two ways. The statutory exemption is not limited to riparian owners but is ap-
plicable to all users. The vitality of this expansion is diminished, however, due
to the lack of access to the water supply. A second possible expansion stems
from a strict reading of the statute. The word ordinary appears to pertain to
household purposes only and not to poultry, livestock, and domestic animals.
Probably a better interpretation policywise is the view of the Attorney Gen-
eral and the Natural Resources Council that the word ordinary does modify
both household purposes and livestock,"™

Relevant here also is the doctrine of *established average minimum
How,” to be discussed later,”” which establishes a minimum point below which
regulated consumptive users cannot withdraw water. This has the effect of
guaranteeing water to the nonregulated users if any water is available.

Users taking water from border rivers are also exempted. This affects
those users along the Mississippi and Missouri Rivers and those users along
the lower ends of the Big Sioux and Des Moines Rivers. One possible reason
for this exemption 1s the obvious difficulty in regulation when there is no sim-
tlar action in the neighboring state. The disadvantages of the exemption arc

63. Towa Cobe §455A.1 (1962).

64. lowa CopE 5455A.27 (1962).

65. The lowa court has defined domestic use as “the use for domestic purposes,
including household purposes, such as cleansing, washing, and supplving an ordinary
number of horses or stock with water. . . . Willis v. City of Perry, 92 Iowa 297, 303,
60 N.W. 727, 728 (1894).

66. See 1960, lowa ATT'Y GEN. REP. 217.
67. See discussion infra accompanying footnotes 185-207.
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also reduced due to the relatively large amounts of water available there

The exemption for those users on islands or former islands of the border
rivers is limited to ground water unless the user can also withdraw from the
border river itself. This provision was put into the statute on the insistence of

several irrigators on former islands along the Mississippi.

Water uses existing on the effective date of the statute inside the corporate
boundaries of municipalities are imitially exempt. As these uses grow, they
may become subject to regulation.”™ This provision will be discussed more
fully later with the regulated uses. The statute appears to refer to the location

F I o % Ay 1 " 3 - 1 " = 5 | i
of the water source as L-'i”[".-’ﬁcd to the location of the industrial user if the two

are different. Such a choice would seem consistent with the intent of the statute
to reculate the taking of water as opposed to the actual use of the water. This
may be a bit confusing as a central area of inquiry 1s often the intended use t

which the water will be put. but the final determination 1s whether water may
be taken from a particular source.
The last exemption from regulation pertains to users of only a minimal

amount of water. The use of water in amounts of less than five thousand gallons

of water per day 1s exempt from regulation. This 1s no magic figure and could
probably be much larger without reducing the effectiveness of a water rights
law.™ Five thousand gallons per day i1s approximately the amount of water
which a garden hose would discharge at moderate pressure 1f allowed to flow
continuously for twentv-four hours.

All depleting uses not enumerated as nonregulated uses are regulated
uses and subject to the prohibition against taking water without a permit
[1Ejﬁ£1J1; LISC Fnthﬂ!ﬂftiwLﬁfﬁquld|} as to effectively place all conceivable uses
under reculation.™ The statute has given the Council the authority to grant
permits for the withdrawal. diversion. or storage of water for benelicial uses
The statute further provides an affirmative duty to grant permits for proposed

diversion, storage, or withdrawals if it is found that such proposed uses will

not be detrimental to the public interests or to the mterests of property owners

with prior or superior rights.™

68. These parties later had cause to regret their success at obtaiming an exemption

Since the date of the act. several laree industries have moved int
lowered the water table to the point that many of the rrnigation systems are mnoperative
Bullard, “Continuine Needs for Water Law Adminmistration.” paper prescnicd 19t}
Annual M tine. Sail Conservation Society of America bankiwan: Nl o - -
at p. 7 (Mimeo).

69, Jowa Copr 8455A.25(1) (1962).

70, See Bullard, suprio note 68, al 6

71. lowa Copr S455A.26 (1962)




Beneficial use is defined as the application of water to a useful purpose
that inures to the benefit of the water user, but does not include the waste or
pollution of water.”” Pollution is not defined, but waste is defined as the use
of water in a manner so that it is not put to its full beneficial use, transporting
water so that there is an excessive loss in transit, and permitting or causing the
pollution of ground water.

The statute then limits the authority granted by providing that all permits
authorizing the withdrawal and use of water in a watercourse must be subject
to an established average minimum flow.”” Other limitations protect naviga-
bility of streams’® and pollution control.™

[t should be noted that although the lowa statute makes several references
to pollution and pollution control laws, this subject 1s not within the domain
of the Natural Resources Council. Since 1965, the lowa Water Pollution Con-
trol Commission has had jurisdiction over water quality regulation.” Before
that date pollution control was handled by the State Health Department.™
Many observers, including the drafters of the Model Water Use Act, believe
that problems of water quantity and water quality are so closely related as to
be inseparable. Therefore, they argue all such problems should be handled by
a single agency.™

This suggestion was made during the discussions prior to the enactment
of the recent water pollution control act.”” but it was not favorably received by
the proponents of the 1965 legislation. Hence, lowa water resource manage-
ment has something of a split personality, water allocation policy set by the
Council and water quality policy set by the Commission. This situation seems
contrary in many respects to the legislative declaration of policy announced in
creating the Council: *. . . it is hereby declared to be the policy of the state
to correlate and vest the powers of the state in a single agency, the lowa nat-

75. Towa Cope §455A.1 (1962).
6. IThid

77. Towa Cobpe $455A.22 (1962).

78. Towa Copg §455A.24 (1962).

79. IowaA CopE §455A.23 (1962).

80, Jlowa Acrs, 61st G A, ch. 375 (1965).

81. See lowa Cope §83135.18 ¢f seqg. (1962).

82 See Commissioners of Uniform State Laws, Mober Water Use Act, 8601 et
veg, (1958). The Comment to 8601 states, “"The waste assimilation capacity of a body of
waier 1s determined greatly by its quantity. The intelligent regulation of waste disposal
necessitates @ consideration of all uses made of the water. The interrelation of waste
assimilation, consumplive use, and nonconsumptive uses, such as wildlife preservation,
requires that, for the most beneficial use and development of water resources of a state,
pollution control be vested in the Commission [the Model Act's equivalent of the lowa
Council] administering other water uses.”

83. See Report to Governor Hughes, Governor's Public Health Advisory Commit-

tee, February 2, 1965; Nelson, Proposed Water Pollution Bill Needs Careful Study,
Cedar Rapids Gazette, Feb. 21, 1965, p. 12B. col. 1.
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ural resources council, with the duty and authority to establish and enforce an
appropriate comprehensive state-wide program for the control, utilization
and protection of the surface and ground-water resources of the state.”*

Some measure of coordination is assured between the state’s two water
regulation agencies by provisions in the new water quality act specifying the
Director of the Natural Resources Council as a member of the Control Com-
mission®® and requiring the concurrence of the Council in the setting of water
quality standards where quality 1s interrelated to quantity.™ In theory, this
latter provision would seem to require the consent of the Council to all water
quality standards because of the impossibility of divorcing quahty and quantity
considerations. In practice, the two agencies have been working well together
and there seems no cause to believe that this bifurcated approach to water
problems will be unduly deleterious to lowa's water management program

A water use permit is required for the following uses. withdrawals, or
diversions:

(1) Any municipal corporation or person supplying a municipal corpora-
tion which increases its per day water use by one hundred thousund gallons or
three percent, whichever is greater, above its highest per day beneficial use
prior to the effective date of the statute.

(2) “Except for a nonregulated use, any person using in excess of five
thousand gallons of water per day, diverted, stored, or withdrawn from uny
source of supply except a municipal water system or any other source spe-
cifically exempted . . .”

(3) “Any person who diverts water or any matenal from the surface di-
rectly into any underground watercourse or basin. Provided, however, that
any diversion of water or material from the surface directly into any under-
ground watercourse or basin existing upon [the effective date of the statute!

. shall not require a permit if said diversion does not create waste or pollu-
tion.”

(4) *“Industrial users of water having their own water supply, within the
territorial boundaries of municipal corporations, shall be regulated when such
water use exceeds three percent more than the highest per day beneficial use
prior to . . ." the effective date of the statute.”

Municipal corporations are not automatically regulated under the statute
Before municipalities become subject to regulation they must increase their
per day water use by the greater of one hundred thousand gallons or an amount
more than 3 percent greater than their highest daily use before the date of
the enactment of the statute. Thus, if the maximum amount of water used per

84. Iowa Cone §455A.2 (1962).

85. Towa AcTs, 61st G.A. ch. 375 54 (1965)

86. JTowa AcCTs, 61st G.A. ch. 375 §89(4) (1963).
R7. Iowa Cope S455A.25(1), (2) & (4) (1962).
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day prior to May of 1957 was more than three and a third million gallons, an
increase of even more than one hundred thousand gallons is required to cause
regulation.

I'he second group of regulated users includes all water users who are
not included in one of the other three groups and who are not specifically ex-
empted from regulation. Typical of this group are irrigators, storage users, in-
dustrial users located outside the territorial limits of municipal corporations,
and highway builders. This is by far the largest and most significant of the four
groups ol regulated water users.

A permit is also required to introduce water or other substances into
underground watercourses.”™ The most obvious example of this is a drainage
well used to drain swampland. The five-thousand-gallon floor has no appli-
cability to this type of use. Regulation of this activity is not restricted to water,
but includes the pumping of “any material” into the ground.*

The hinal group of users who eventually may become regulated are those
industries thut are located inside the territorial boundaries of a municipal cor-
poration and that have their own water supply. They may be required to ob-
tain permits under the same 3 percent rule that is applicable to municipalities,
but there 1s no one-hundred-thousand-gallon minimum increase.

[he procedure for securing a permit to divert, store, or withdraw water
1s as follows:;

(1) An application must be made in writing to the Council setting out
the designated beneficial use for which the permit is sought and the specific
limits as to quantity, time, place, and rate of diversion, storage, or with-
drawal."" A fee of fifteen dollars must accompany the application.” It will
be used to help pay for the costs of published notice.

(2) Upon receipt of the application, the Water Commissioner schedules
a hearing which is usually held in the county where the permit is sought.”* No-
tice of hearing is published by the Water Commissioner “once each week for
two consecutive weeks in a newspaper of general circulation in each county in
which the property affected is located.”* The date of the last publication must
be between ten and thirty days before the hearing. Notice is also sent by ordi-
nary mail to interested state departments and to any other person who has
filed a written request for notification of any hearings affecting a designated

88. lowa Cope S455A.25(3) (1962).

8%, Several gas companies bave obtained permits to pump natural gas into natural
undergraund reservorrs tor storage. This operation results in the displacement of large
quantities of water contwned in the rock formations.

90, Towa Cone §455A.19(1) (1962).

91. lowa CopE 5455A.19(5) (1962).

92. lowa CobE S455A.19(2) (1962).

93, lowa Cope 5455A.1 (1962




arca. The mailed notices must be sent prior to the date of last publication

(3) Any interested person may appear and present evidence at the hear-
ing. He may also be represented by counsel who can cross-examine others whe
present evidence.” The Council has promulgated more paruculunzed rules

for the conduct of the [!L‘;:linf_‘w_ After the he 1Ting. the Water Commussiong

files a written determination with the Council which states his findings. A cop?

of the determination is mailed to the applicant and to any other person who
ippeared at the hearing and requested a copy 1n writing

(4) Any party aggrieved by the determination of the Water Commissioner

may appeal to the Council within thirty days of the date the determination

filed “®* The Director will then schedule a hearing before the Council and send
notice to all those who appeared at the hearing before the Water Commus-
sioner. The Council hears the appeal, files 1ts determination, and mails copies

of it to the applicant and others who request 1t."" Further appeal 1s possible

to the district court of the county where the property affected is located."" The
statute calls for a trial de novo with the burden of proot on the Council 1o
show that its acts and orders are reasonable and necessary. After a decision

by the district court the normal rights of appeal to the lowa Supreme Court

apply.

For use at the hearing and in making the determina

tion., the Commis-
sioner’s office must make an investigation of the efiect of the new

diversion, or storage upon the natural flow of the watercourse, the effect of
any such withdrawal on the owners of land which might be affected. and the
effect on the state’s comprehensive plan for water resources If the Com-

3

missioner finds. after due investigation, that such withdrawal. diversion, «

storage will not be detrimental to the public interests or to the interests ol

property owners with prior or superior rights who might be affected. then the

e

Water Commissioner shall grant a permit for such withdrawal, diversion, o

94. lowa Copg S§455A.19(3) (1962)

95. Jaowa Cope S455A.19(4) (1962)

96. lowa Cope S455A.19(6) (1962) authonzes the promulgition of such rules
These rules have been adopted and are available from the Natural Resources Council
office in Des Moines. The published two-page stalement is known by the catchy utle of
General Procedures for the Conduct of Hearings before the Water Commissioner on
Applications for Permits to Dhivert, Store, of Withdraw Waters of the State of lowa

97, Towa Cope S455A.19(7) (1962).

98, Towa Cope 5455A.19(8) (1962)

99. JTowa Conre $455A.19(9) (1962)

100, Towa CoODE 5455A.37 (1962). Reading the statute literally, it would appear
that those persons or. public bodies aggrieved by, but not parties 1o, the granting of the
permit by the Commissioner may appeal directly to the district court sitting in the
county where the land affected is situated and thereby bypass the appeal to the Council
It is doubtful the legislature intended such a result. Once in the district court, the pro-
cedure would be the same in either case. See lowa Cobe §455A.20 (1961).

101, lowa Cope §455A.18 (1962).
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storage. The permit may be for any period of time not to exceed ten years. It
may provide for less diversion, storage, or withdrawal of water than set forth
in the applicauon.

Until 1t expires or 1s revoked, the granted permit remains as an appurte-
nance to the land.""" A permittee may transfer his permit by conveying, leas-

ing. or otherwise transferring the ownership of the land.””* However, the per-
mit does not constitute complete ownership of the waters which remain sub-
ject to principles of bencficial use and the powers of cancellation and modifi-
cation in the Council.

A permit may be renewed any number of times for any period not to
exceed ten years.'"® Permits can be modified or canceled under the following
circumstances:

( 1) With the consent of the permittee.”

(2) In case ol any breach of the terms or conditions of the permit, in the
case 21 the violation ol any pertinent law, 1n the case of continual non-use for
a three-year pertod. or in case such modification or cancellation is found nec-
essary to protect the public health and safety, the public interests in lands or
waters, or the private interests of persons. Notice and a hearing are guaranteed
before this action is effective.'””

[f 1t 1s Tound necessary in an emergency to protect the public health and
safety, to protect the public interest in lands or waters, or to protect persons
or property, the Commissioner may suspend operations under the permit.’*
\s this power involves only temporary suspension of operations, no provision
is made for an immediate hearing.

Enforcement powers of the Council extend to detecting and forbidding
unauthorized uses. If any person files a complaint that any other person is
making a depleting use of water not exempted without a permit to do so.
the Council shall investigate and if the facts stated in the complaint are veri-
hed, the Council shall order the discontinuance of the use.'"” Whoever is con-
victed on a charge of diverting or withdrawing of water in violation of the law
may result in a fine of up to $100 or imprisonment for up to thirty days. Each

day of continued unlawful use is considered a separate offense.

102, lowa Copg S455A.20 (1962)

103, Fhiid

i
104, Jowa Cope 5455A.30 (1962

105, Towa Cope 3455A.20 (1962) as amended by Iowa Acts 61st G.A. ch. 372 &3

[ 1965) -
106, Jows Copne S455A.28(1) (1962)
107, Jowa CODE S2455A.2812) & 29 (1962)
1OB. lowa Cone 2455A.2803) (1962).
109, Towa Cope 8455A.32 (1962)

110, Jowa Cope 5455A.39 (1962) as amended by Iowa AcTts 6lst G.A. ch. 172 &6
{19658,
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over the right of any subsequent appropriator.’'” In all of the western states the
procedure for perfecting an appropriative water right is specified by statue,"®
and in all but one of these states a central administrative agency has been cre-
ated to bring some order 10 the system.***

The lowa permit system bears many superficial similarities to western
water law. The employment of an administrative agency in the water allocation
field 1s primarily a western phenomenon, for example. Recognition that the
right to use water should not be the exclusive prerogative of owners of land
bordering the water is a western idea, as is the loss of water rights through
non-use. Perhaps the most important apparent borrowing from the west is the
utilization of the broad standard of “‘beneficial use” to determine the legitimacy
of a use. Beneficial use is a criterion admitting of considerably more latitude
for judging the legality of a use than the riparian concept of “reasonable
use, 120

Before the analogy to western law is pursued too far, it should be pointed
out that two of the central features of western water law, permanence of the
right and established priorities, are not a part of the lowa law. lowa permits
are for a maximum of ten years and except for the consumptive — noncon-
sumptive dichotomy discussed later,’*' no permittee is accorded a priority.
Occasionally commentators have alleged that these differences constitute the
real weaknesses in the Iowa system.'** Jowa administrators deny that such has
been the case in reality. This issue will be much more fully developed later.?2*

Further widening the hiatus between the lowa act and western law is the
concept of a protected minimum stream flow, basic to the lowa system but en-
tirely foreign to the appropriation doctrine. In the arid west the notion of al-
ways allowing a certain quantity of water to flow out of the region unused
would not be received with great enthusiasm.

[t would seem reasonable to assume that some inspiration for the Iowa
statute must have come from the flood of water use regulation bills introduced

I17. See Arizona v. California, 83 Sup. Ct. 1468 (1963); Zannaras v. Bagad Cooper
Co., 260 F.2d 575 (9th Cir. 1958).

L18. See STATE ADMINISTRATION OF WATER REsoUrces, Council of State Govern-
ments 29-31, 38-45 (1957).

119. In Montana under its statute an appropriative right is perfected by posting
notice at the point of appropriation and filing notice of the appropriation in the county
records,

120. See Fisher, Western Experience and Eastern Appropriation Proposals, in Law
OF WATER ALLOCATION IN THE EASTERN UNITED STATES, 75, 78, (1958).

121, See discussion infra accompanying footnotes 185-90.

122. See O'Connell, Iowa's New Water Statute, 549, 579 (1962). The Iowa Irri-
gators Association has gone on record as opposed to the Iowa act because of the im-
permanence of the rights granted. Hearings Pursuant to S. Res. 48 Before the Senate Se-

lect Committee on National Water Resources, 86th Cong., Ist Sess., pt. 10, at 1800
(1959).

123, See discussion infra accompanying footnotes 214-17.
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in eastern state legislatures in the middle 1950°s. By 1958, no less than twenn

four of the states under riparian law had taken some serious steps toward ef-
fecting a legislative change of their water law.'*' Strangely, the lowa system
does not have a great deal in common with most of these proposed statutes,

even with the Model Water Use Act'*® which also came out of this penod of
feverish interest in water rights. Most of the acts have in common with lowa’s

statute the allocation of water under a beneficial use principle o be adminis-
tered by a reculating agency charged with developing and mmplementing a

i
1 L T

comprehensive water policy. But almost all of the other proposed state acts

make rather elaborate provisions for the preservation of the rights of existing

[

riparian users,'*® avowedly on constitutional law grounds. The lowa act, as
administered, recoenizes no rights that have attamned a tf;_:'r-':u.' of vestedness
under riparian law as to insulate them from regulat

Irrigators’ rights have caused considerable concern in humid states other
than lowa during the past decade. Many statutes restricting the rights of 1rri-
pators to divert water in time of shortage have been proposed and a few have
been enacted.’®® lowa's handling of the issue differs from that of other states
more in method than result

The one eastern state regulatory plan that appears to have sientficantly
captured the fancy of the lowa drafters was the Mississippi act passed 1n
1956.'*" Several of the lowa provisions were lifted verbatim from the Missis-

sippt act,'™ but these are not nearly so important as the protected flow con-

i

cept borrowed from the southern state’s law. Actually, Mississippi had in turn

borrowed most of its statute from a bill introduced in South Carolina in 1954

and amended and reintroduced in 1955.** The South Cuarolina bill never did
pass in that state, but its provisions attracted a great number of supporters in
other states.'” The “average minimum flow” idea apparently originated with

124, See King, Reculation of Water Rights Under the Police Power, WATER R
SOURCES AND THE Law 271, 347 (1958)

125. Approved by the Commissioners on Uniform State Laws at their annusl con
ference August 18-23, 1958

126. See | ||l-_ Nevne Current ..'-':;f f’ﬂ 'r-”-'n',-.!' Warer H.‘;" ix !’a'.'.‘-."..'.'.'- T In Erti F
Stares, 41 Towa L. Rev, 237 (1956). Prefatory Note, Mongt Water Use Act (19358)
where one essential feature of a water use act 15 stated to be “Constitutional nghts must
be recognized and protected.”

127. See discussion infra accompanving footnotes 143-48

128. See N.C. Sess. Laws 1951, ¢h. 1049; Repearen N.C. SEss. Laws 1961, ch
Ky, REV, STAT. §262.690 (Supp. 1959); S.B, 69, Ark. 6Uth G A. Reg. Sess. (1¥33 )1 13
lowe, Proposed Warer Rights Legislation in Michigan, 26 Lanp Econ. 300 (1830

129. Miss. Cope ANN. §5956-01 et seq. (Supp. 1964),

130, Compare Towa Cope §§455A.1, .2, .19 (1962) with Miss. CODE ANN. 53956-

“1. D2.-16.17(a) l\-c.|||_'|{', |Y964 )
131. See H. 1095 & S.43, S.C.G.A., Reg. Sess, (1936),
132, See, v, S.B. 153 & H.B. 298, N.C.U.A, | 1955): S.B. 69, Arx. 60th G.A., Reg.

by | e { 1955
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the South Carolina Water Policy Committee.’®® Whatever its genesis, lowa
was the first state to both adopt and extensively implement it. Minimum flow
protection reflects certain water management decisions with which not all
commentators agree.'™ but sound or not, it is a matter of water policy that
lowa has developed to an unparalleled degree, and it is a highly important
aspect of the lowa permit system.

The idea of a water richt limited in its duration is advocated in the Model
Water Use Act,'™ but 15 accepted in no state other than lowa. Elsewhere,
water rights are granted in perpetuity. The Model Act suggests a fifty-year
permit term, so lowa’s ten-year maximum 1s truly a unique experiment. The
theory behind the short Towa term was to preserve maximum flexibility in the
early yecars of regulation.'™ Now that a decade of experience has been ac-
cumulated, it might be expected that the permit durations might be lengthened,
but there seems to be no substantial interest in such a change currently. In
part, this is probably due to the relative ease with which permits may now
be renewed and modified.

One other facet of the lowa statute that deserves mention at this point
1s 1ts uniform regulation of water without regard to the form in which it
occurs.” One great deficiency of the common-law rules lay in their attempt to
distinguish between different types of water sources for purposes of applying
different principles to uses therefrom.'** Similarly, rights to ground water have
always been a source of great confusion in western states,'*” and several east-
ern regulatory statutes confine their scope of control to streams.’*® Such seg-
mented treatments of water resources 1gnore the validity of the hydrological
cycle and are therefore often basically irrational in their application. For ex-
ample, 1t 1s useless to regulate the use of streams for irrigation purposes 1if the
irrigator may freely tap the stream flow by digging an unregulated alluvial

133. See, A New Water Policy for South Carolina, REPORT OF THE STATE WATER
PovLicy COMMITTEE TO THE GENERAL ASSEMBLY OF SouTH CAROLINA (1954),

134. See, e.g., Hirshleifer, DeHaven & Milliman. WATER Surpriy — ECoNOMICS,
TECHNOLOGY, AND PoLICY (1960).

|35. MopeL WaTer Use Act 5406 (1958).

136, See Bullard, “"Continuing Needs for Water Law Administration,” paper pre-
sented at the 19th Annual Meeting, Soil Conservation Society of America, Jackson, Miss.,
Aup. 26, 1964,

137. Towa Cobpe 8455A.1. .25 (1962).

138. See Ziegler, Water Use Under Common Law Doctrines, in WATER RESOURCES
AND THE Law 49, B1-82 (1958 ); O'Connell, lowa's New Water Starute 549, 569,

139. See Harnsburger, Nebraska Groundwater Problems, 42 Nem. L. Rrv, 721
(1963); Hill, Groundwater: What Is the Law in North Daekota, 37 N.D. L. Rev. 260
[ 1961 ).

140. See, e.g., Mississippi statute supra note 129 and Kentucky statute supra note
128.




well adjacent to the stream.'*' The blanket approach of the lowa statute gen-
erally accords with the thinking of modern hydrologists.'**

In the final analysis, it is difficult to generalize on the position of the lowa
water law in relation to other states’ systems. lowa sull retains a good deal of
riparian law in common with most of her neighbors to the east. On the other
hand, some aspects of the lowa permit system resemble the appropriation law
of the west. Portions of the lowa law were borrowed from the untried regula-
tory schemes of some eastern jurisdictions. The resulting mixture 1s truly a
hybrid that fits comfortably no established category. And, like any hybnd, it
should be judged not on the basis of its ancestry, but rather on the basis of 1ts
performance. Ten years of that performance is now history waiting to be
evaluated.

ADMINISTERING THE PERMIT SYSTEM

When the Water Commissioner and his staff first set about the task of
administering the new water statute in the summer of 1957, the initial question
confronting them was essentially where to start. As is the case with most newly
constituted agencies, dozens of issues seem to compete for primary attention,
the resolution of each of which appears a prerequisite to handling the others.
The tensions inherent in such a dilemma are heightened further by the pressure
on the administrator to show some tangible evidence of accomplishment. In
the case of the Water Commissioner, this pressure took the form of a flood
of water permit applications that demanded processing. In the following sec-
tions an effort will be made to highlight the more important issues faced in the
administration of the lowa permit system and to describe in detail the experi-
ence of the Water Commissioner in his endeavor to resolve them.

INTERPRETING THE SCOPE OF REGULATORY POWER

During the early period of administration, the Commussioner and the
Council were compelled by necessity to make certain policy judgments con-
cerning the scope of their regulatory power. Several critical matters had to be
settled before the Commissioner could meaningfully go about the business of

141, It is by no means certain how this type of case would come out in lowa under
either the statute or riparian principles. The established average minimum flow applies
only to streams, so on its face the act would not seem to regulate well withdrawals
during times of shortage; however, the Commissioner is invested with considerable dis
cretion in terms of modifying permits for cause. Jowa Cope §455A.28(2) (1962). Under
common law it is possible only to speculate whether the rationale of Willis v. City of
Perry, 92 lowa 297, 60 N.W, 727 (1894) would be applied to a situation where one user
was on stream and another off stream.

142. See Piper & Thomas, Hydrology and Water Law: What Is Their Future Com
mon Ground, in WATER RESOURCES AND THE Law 7 (1958); Smuth, Some Sieps Foward
Solution of lowa’s Water Problems, in lowa's WATER Resources 183; Thomas, Hy-
drology v. Water Allocation in the Eastern States, in LAwW OF WATER ALLOCATION IN THE

EASTERN UNITED STATES 165 (1958)
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putting the permit system into effect. (One point that requires early clarifica-
tion is the use of the terms "Commissioner” and “Council” in the description
of administrative activity. The Commissioner is the administrative officer des-
ignated by the Council to carry out its responsibilities under the permit law.
Therefore, except where a distinction is clearly implied by context, as used
herein the two terms are synonomous, )

Initially, a decision had to be made regarding the recognition to be ac-
corded riparian rights existing at the time the statute was enacted. Next, policy
had to be established concerning the extent to which the agency's regulatory
power could be exercised and the extent it would be. Policy questions asso-
ciated with the latter inquiry include such matters as the types of uses to be
regulated, the amount of regulation to impose and the nature of the rights cre-
ated through issuance of a permit. Although not heralded by any particular
ceremony or announced with any fanfare, these policy issues were decided
early in the admimstrative process, and their resolution has had a great im-
pact on the way the permit system has been developed. The attempt is made
to separate these matters in the discussion that follows, however, because they
are so closely interrelated some overlapping 1s unavoidable,

Vested Rights

As noted in an earlier section, all of the statutes regulating water rights
in other states in which the riparian doctrine prevailed go to elaborate lengths
to protect rights that may already be fixed at the time the regulatory plan be-
comes operative.'** Uniformly, this protection is explained as being required
to assure the constitutionality of the legislation.***

The lowa statute contains no extensive provision dealing with pre-exist-
ing interests, but it is far from free of language indicating concern for the
problem. Section 455A.18 directs the Council, in connection with a permit
application, to investigate, among other matters, “the effect of any such use
upon the owners of any land which might be affected by such use. . . .”” Section
455A.20 1s more specific in stating the findings requisite to issuance of a per-
mit. The requested use may not be detrimental . . . to the interests of property
owners with prior or superior rights who might be affected. . . ." In connection
with the right of existing irrigators to obtain a permit, section 455A.21 pro-

143, For example, the Model Water Use Act contains a series of detailed sections,
the utles of which suggest their purpose — £303 Preservation of Existing Uses, §304
Certification of Existing Uses, §305 Exchange of Preserved Uses, 306 Extinguishment
of Preserved Uses.

144, See Comments to sections of Model Water Use Act cited in note 143 supra.
Among other statements the Comment to 5303 indicates that the protection of existing
uses is required because “it may constitute a violation of a state constitution as an unlaw-

ful exercise of police power if existing uses of water were substantially regulated by a
limitation in their duration.”
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vides that a permit shall be 1ssued to continue - unless by the use thereol

some other riparian user i1s damaged.” Later on in the same section, the flat
declaration 1s made that “nothing 1n this chapter shall impair the vested right of
any person.” " Considering all of these provisions In the aggregate leaves the
distinct impression that the legislature was painfully aware ol the potential con
stitutional problem, but completely unable to decide what to do about 1t be-
yond periodically indicating their concern.

In the face of all of this statutory language implying the vestedness ol ¢
tain riparian rights and the universal reverence for such nghts shown by other
jurisdictions, the Water Commissioner has consistently refused to admit the
possibility that any uses are beyond the reach of regulation in lowa, save those
specifically excluded in the statute.’* So strong 1s this policy of bringing unde
regulation all uses not specifically made nonregulatable, that the Commissioner
has subjected the applications from irrigators whose withdrawals antedated the
act to the same review as other applications and has placed the sume condi-
tions in all stream irrigation permits without regard to the applicants nitial
withdrawal date.**

lhe Commissioner’s view is that he has yet to see an apphicaton in lowy
involving a vested right. A moment's reflection reveals that this 1s by no mean:
the admission of an administrative blind spot. Considering the fact that de
mestic uses are exempt from regulation, and that under lowa's riparian law
the status of artificial uses was hopelessly uncertain, 1t 15 relatively unhikely
that any user could substantiate a claim of a vested right to any particular
quantum of water. Further, because “vested right” is merely a label used to
describe rights that cannot be abridged constututionally. as 1s developed
later.'** the Commissioner’'s position is probably sound from a constitution
law viewpoint,

However. the likelihood that the decision to disregard “vested rights
would be sustained by the courts today does not detract from the courage and
wisdom demonstrated by the Commissioner and Council in arrving at the
policy they did. At the time the decision was made the consttutional Jaw was
less clear. the practice in other states was uniformly contra, and the langunge
in the lowa statute was formidable. In many ways the decision to start fresh

145, Towa Copg §455A.21 (1962)
146. Lest the Commissioner's position be overstated, 1t should be pointed out thal
although he doubts the existence of vested common-law rights, he i1s sull apprehensivi

about the potential havoce a court decision of unconstitutionaity ould work on

svsiem. In his talk to the Soil Conscervation sociely of America in 1964, he gave volee L
these anxieties ind \|’.l__'L'L""-1R_'i._1 the ["w.i'w-lnl'J!lT". ol a statute of houwiations on i d vested
rights as u possible cure for this problem. See Bullard, sipra note | 36, it 546

147 Interview with Water Commuissioner Richard Bullard in lowa City fowa

March 14, 1966
48, See discussion infra accompanying notes 262-94
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in the allocation of water richts was almost a prerequisite to the development
of a workable system. Elements of vestedness could be found in almost every
application to make or continue a use. Any other result might well have re-
duced administration of the system to hopeless nit picking.

Uses Regulated

A second policy question addressed in the carly stages of administration
called for an interpretation of the regulatory coverage intended by the act. De-
ciding to what types of uses to extend the regulatory power was relatively easy.
owing to the guidance furnished by the statute. The act makes fairly clear in
several places the intent to cast the umbrella of regulation over all water uses
except those specifically nonregulated. For example, section 455A.25(2)
specifies in broad terms the water uses for which a permit is required, and
455A.26 extends this coverage by providing that “no person shall take wa-
ter . . . for any purpose other than a non-regulated use™ without a permit.

Yet other portions of the act use the term “depleting use*" and, although
this 1s broadly defined, there remains some connotation of a use which con-
sumes a portion of the water withdrawn. Likewise, some argument might be
made that “taking™*" water does not refer to situations where the whole
amount of the water diverted is returned to the source. The point of this exercise
In semantics is to demonstrate that, had the Commissioner so desired, he prob-
ably could have justified, within the terms of the act, a regulatory policy that
required permits of only those users whose use was source depleting. Precedent
for such a decision can be found in the actions of water regulation bodies in
other states.'™

The Towa agency did not attempt to pursue a course of restricted regula-
tion, however, and for good reason. First, as indicated above, the statutory
language 1s fairly clear. Secondly, and more important, reading the act as an
entity reveals a pervading intent toward comprehensiveness in the handling of
the state’s water resources. Any other construction would have been unfaithful
to one of the major purposes of the statute, obtaining adequate information on
the water demands of lowa users. On a more pragmatic level it might be noted
that even if consumptive users only were to be regulated, some sort of investi-
cation would be necessary of other users to determine if their uses are non-
consumptive. For whatever cause the decision was made, it is to the credit of
the Commissioner and the Council that all users except those within the non-
reculated classes are required to obtain a permit to continue their use.'®

149, See Jowa Cope 85455A.1, .32 (1962),

150, Towa Cope £455A.26 (1962).

151. See Ellis, supra note 126; Fisher, supra note 120.
152, In thewr reports the Council divides uses under regulation into six calegories:
Highway Construction, Industrial, Irmigation, Recreation, Storage, and other. In the sta-
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Another illustration of the drive to bring within the regulatory ambit all
water use not expressly exempt is found in the Commissioner’s policy in han-
dling municipal and industrial users who, by reason of having increased their

tistical study of Council records the decision was made to exclude Highway Construction
applications from consideration entirely. The justifications for this choice are fairly obwvi
ous when the nature of the highway construction use is considered. In the first place the
total number of highway applications are equal to almost half of the total of applications
for all other uses combined. More important, the use involves a very small amount of
water for a short period of time. Finally, the Highway Construction permits are granted
under somewhat different standards than other permits because of their volume and rela-
tively insignificant impact on the overall water resources Also, as 1s discussed later, the
Commissioner has considered recommending the exemption of highway construction
from the permit requirement.

Another decision made early in the study which affects the statistical matenals

I

ndustrial and lrmgaton nto

-

reported herein was the subdividing of the categories of

five and three components respectively. Wherever the tabulations of the Council’s
records are reported by use, a total of twelve categones will be utilized. The classifica-

tions are mutually exclusive. Thus, for example, a reservorr used for recreation 1s classed

as recreation and not storage. Most of the classihications are self-explanatory. but two
deserve special comment. As 15 shown by Table 3, Note 157 infra, power produciion
by far the largest use of water. In most cases the water Is used for cooling power pro
duction machinery, Recreation use refers to diversions of water for recreational purpose
Flooding duck marshes is the most common example of such use

The tables below show both the volume and distribution of permitted uses in fowa
The first table shows, by use, the total number of oniginal applications for permiis and
renewal applications granted up to June 30, 1965; the second table shows the permils
actually in effect on that date. The difference 1n the numbers shown by the two tabies is

attributable Jucﬂw1u1hulcnnuhuuu1n1Pcunuh[hrwJﬂluxru¢nvnuﬁ olther causg

TABLE 1
Original and Renewal Applications Granted
to June 30, 1965

(BEY. {irig Ren.*
Industral
Materials Production 3158 A3
Power Production 33 )
Food Processing 28 4
Manufacturnng 33 8
Air Conditoning NP 11 2
Irrigation
Farms 507 1610
Golf Courses ... - 32 |
Specialty Crops .. . Sev.el P 54
Municipal : . "r . 108 11
Reécreation ......+. e 35 15
Storage . .. g i : 526 10
Other i e bR AT 18 3
Totals . 1781 §§1

*Renewal here includes applications requesting modifications.
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use in excess of the statutory minimums,**® become subject to regulation. Al-
though some arguments huve been made that only the increased use should
be regulated, the Commissioner asserts jurisdiction over the entire municipal
use.'** Looking at the question from the perspective of the overall goals of the
statute, 1t 1s difficult to quarrel with the Commissioner’s policy,**?

Very little trouble has been encountered in identifying nonregulated uses.
Only once has a question arisen concerning the legitimacy of a user’s claim to
exempt status, The precise issue was the construction to be given the phrase
“livestock and domestic animals™ used in the definition of nonregulated uses.

TABLE 2

Permits in Force on
June 30, 1965

Use Permits
Industnal
Material Produchion |, va e s sl eim e o 298
FOWET FEOMUBEION oo wnieness s ses ks AP I |
Food Processing . ....ocviivevnnnennensnons 2
Manufacturing .. .......eeemnerosoneonenn 29
A 0RMBBRIRE . i iievesieint Siee w iR 9
Irrigation
PRI -6 370 wem i @ i s bt R s 422
COIE COUTTBR |« . oivrstanbsinaemems el .. 33
SPECIRRY . CRODE o et ciivin s e raermtienl 73
DEUBICGRBRT oo e wade dle s et haie S b o 105
RECTERIION v o a0 oe s s i be 3% 255 3 ra ey p
10 T L R S R A N P TS
BIRREE G h i R e e Era i s 6
y ¢ o R G L e, IV el e 1586

153. Towa Cobpe §8455A.1, 25(4) (1962).

154, Interview with Water Commissioner Richard Bullard in Iowa City, Jowa,
March 14, 1966. Raising some question concerning this policy see O’'Connell, Jowa's New
Water Statute, at 621,

155, Another example of the Commissioner’s policy favoring maximum inclusion
of uses above the 5,000-gallon floor may be found in the handling of nonregulated in-
dustrial and municipal uses. Under the Commissioner's application of the act, exempt
industrial and municipal users can become subject to regulation in three ways. They may
voluntanly apply for a permit, and they may be required to seek a permut if their daily
use increases beyond the statutory limit or if they change the source of their water. This
latter rule is apparently premised on the theory that the statutory exempton continues
oaly so long as conditions do not change markedly, but it finds no direct support in the
statute. Considering the significant effect on the state’'s water resource that would result
trom a large city or an industry requiring large amounts of water changing its water
source from wells to a river even if no increased use resulted, the Commissioner’s policy
seems eminently reasonable,

I'he statute contains no express provisions for policing the use of municipalities and
industries that are initally nonregulated. Municipal increases may be discovered through
Health Department records, however, detection of changes in industrial use is generally
dependent on the good faith of the industrial user. Complaints from other users might
also reveal use changes by nonregulated users.
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At the time the simplified application procedures were adopted, the
alternative of exempting highway construction use completely on the ground
that the amount of water involved did not justify regulation was also considered
by the Council. At that time it was the Council’s judgment that such an amend-
ment would be unwise because it would stimulate requests for exemption from
many other users. The Commissioner has since indicated a willingness to con-
sider excluding highway construction users from coverage by the act. However,
the amendments proposed by the Council in 1965 included no such exclu-
sion.'** Although the Commissioner would prefer not to have to regulate high-
way construction uses, apparently the earlier Pandora’s box theory of amend-
ments creating exemptions still prevails.**®

Regulation Imposed

Having decided the range of uses to subject to regulation, the lowa au-
thorities next had to wrestle with the problem of the amount of regulatory
power to exercise in regard to these uses. Basically, two questions were pre-
sented: (1) What standards should be applied to determine whether a permuit
should be issued, and (2) What limitations should be placed on permitted
uses. These matters are obviously mutually dependent to a considerable de-
gree. The policy established regarding who will get a permit is directly afiected
by what sort of limitations may be placed on a permitted use and the extent
of limitations required depends in great measure on the relatve tightness or
looseness of the permit issuing policy. To complicate matters even more, both
of these questions are vitally affected by the policy established concerning the
“rights” created through granting of a permit.

Standards. The statute is replete with terminology purporting to guide the
Commissioner in his decision whether to authorize a regulated use through
granting a permit to the user. The most specific direction is found in 455A.2]
which provides “In the consideration of applications for permits by regulated
users, the declared policies and principles of beneficial use, as set forth in this
chapter, shall be the standard for the determination of the disposition of the
applications for said permits.”* Accepting the mandate of this provision,

164. See Bullard supra note 136, at 7; lowa AcTs, 61st G.A. ch. 372 (1963).

165. Another alternative for handling the problem might be to grant a singic permit
to the State Highway Commission for all water use associated with state highway con-
struction during the course of one construction season. Stmilar permits could be granted
to county road authorities. These master permits would contain the restrictions c<on
sidered essential in regulating this type of use and then the primary burden of policing
these restrictions could be shifted to the agency obtaining the permit, Such a procedure
would require a little stretching of the current water law, but liberal construction of the
act is not without precedent in its administration.

166. A similar directive is found in the definition of “Permit” in 5435A.1 where
that term is said to mean a written authorization “limited as to quantity, time, place, and
rate of diversion, storage or withdrawal 1n accordance with the declared policies and

[34]
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the problem becomes one of determining what are the “declared policies and
principles of beneficial use” expressed in the act. Looking first to the declara-
tion of policy portion of the act, the following policy is articulated: “It is here-
by declared that the general welfare of the people of the state of lowa requires
that the water resources of the state be put to beneficial use to the fullest ex-
tent of which they are capable. , . "%

Later in the same section, after declaring that the control, development,
and use of water are to be regulated by the state, the act states that the state
“shall take such measures as shall effectuate full utilization and protection of
the water resources of the state of Towa.""'" These policy standards seem to
indicate a desire to allocate use of the state’s water to those persons who can
put it to its fullest or most beneficial use. Even the definition of “waste” scems
to reflect this policy. Waste is defined to include the taking or using of water
“In any manner so that it is not put to its full beneficial use.” "

The patent difficulty with such lofty statements of policy is their failure
to provide any hint of the frame of reference by which the benficiality of a use
Is to be judged. Is the question of full benefit to be decided solely by economic
criteria,'™ or is some notion of seeking maximization in the attainment of rec-
ogmized societal goals intended? Perhaps purely esthetic standards should be
used. The Council is directed at one point in the statute to establish and en-
force a comprehensive state-wide plan for the “optimum” control, protection,
development, allocation, and utilization of the state’s water resources.’” Could
it be that the statute contemplated that the Council would, in creating such a
plan, develop standards for measuring the relative bencfit to the state derived
from various tvpes of water uses?

Section 435A.18, 1n assigning the Council jurisdiction over water use ap-
plications, directs the investigation of the effect of any regulated use upon the

A ETE |
Hhaly

¢ comprehensive plan for water resources. Coupling the idea of a compre-
hensive state plan with the policy declarations in favor of optimum water use
sugpest that a sound argument could be made that the legislature intended the
tormulation of standards for distinguishing between uses on the basis of their
respective beneficialness.

Lhe Commissioner and the Council have elected to place a different in-

principles of beneficial use set forth in this chapter.”

167, Towaia ol A55A .2 (1962

68 [had

169 Iowa Copg 8455A 1 (1962)

170, Cinacy-Wantrup, Concepts Used as Economic Criteria for a Svsiem of Water
Kighits, in Law oF WATIR ALLOCATION IN THE EasternN UNITED STATES 531 {1958);
Heady & Timmons, Economic Framework tor Plannine Efficient Use of Water Resources,
nlowa's Warter Resources 47, Hirshleifer, DeHaven & Milliman, WATER SUPPLY —
EoroNoses, TECHSOLOGY ANT Poviey ( 1961015

lowa Cope S455A.17 (1962), us amended by lowa AcTs, 615t G.A., ¢h. 373 §1




h'I]-I'cl.atiull on the statute, one that requir ;11.Lu[1_'..1i‘~. no discrimination

mong uses on benelficialness grounds.'™ Although never specifically articu-
lated. the Commissioner has consistently pursued a policy of granting permits
on a showing by the applicant that he can put the amount of wiater requested
to 2 beneficial use. As defined by the act and applied by the Commissioner,
beneficial use is a very broad standard. In effect, all uses not wasteful or caus-
ine pollution are beneficial. Most revealing of the practical effect of this policy
is the fact that in ten years of administration only two apphicanions 1or per-
mits have been denied. and both of these situations involved the disposition
of drainage waters, not the use of water.'”* Thus, to date, not a singie 1ppli-
cation to divert. store, o1 withdraw water has been denied

I'his liberal policy of permit issuance is not withou! substantial suppoi
‘o the statute. As mentioned earlier, 455A.21 directs that the standard for de-
termining the disposition of permit applications 1s one ol beneficial use, and
beneficial use is specifically defined in a broad fashion, Even stronger support
for the Commissioner's approach is found in 455A.20 which directs the Com
missioner to grant the permit if certain findings are favorable to the applicant
[t is fairly clear that this direction to grant the permit is limited by the pro
visions of 455A.22-.24 dealing with safeguarding streamtlows, but 1l would

seem the Commissioner reasonably takes the position thal the regulatory

172, Interview with Water Commissioner Richard Bullard in lowa City, lowa
March 14, 1966

173. Both of the .'!{"i'"'lll..}ﬂll"!'i“\ demed imvolved the -|Iw]"'4."'.:| of excess surfac
through the use of drainage wells. Section 455A.25(3) of the lowa CODE require
permitl for any person who diverts water from the surface directly into anj undergrouns
watercourse or basin, An amendment 1n 1965 requires the approval of the Water Pol
lution Control Commuission betore a permil 1o divert water underground can be issued
lowa AcCts, b1s1 G AL ch 376 234 | I”ﬁ.:"

[here have been only four applications for dramage well permits to date, two ol
which have been denied, The Commissioner has said that the generial policy 1s 10 Teluse
such permits because of the danger of conlamination of the underground wilter supplies

Valers

relied upon by 85 per cent of lowans for their drinking water. See Bullard, supra note
1 !"'.‘. I.t‘ "l
I'he permit requirement is limited 10 new constructions, however, and o dramage

well existing at the effective date of the act may conlinue 1n operation without a permit

if it does not create waste or pollution. Fhis distinction ereated an nleresting situation in
one of the two cases in which a permit was denied. It seemed that the applicant had

been draining a twenty-seven acre tract into a dramnage well prior to the passage ol ithe
act. Later he applied for permssion 1o drain stagnant water 1rom another thartv-acre
feld Several adjoining landowners objected at the hearing on the ground that then
water wells were in danger of being polluted. Test pumpings from nearby wells revealed
no pollution {rom the current operation, yel the Council found “an imminent danger ol
pollution of an underground basin or watercourse utilized as a source of public and
private water supphies.” and upheld the hearing officer’s decision to deny the permil [ hus,
the old drainage operation was legal because pollution was not proved, bul the apphea-
tion for additional drainage was turned down because the diversion was not proved to be

fully safe and workable
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ficient, reliable water supplies to carry on the activity they contemplated. Sim-

larly, such investigations have revealed defects in water diversion and with-
drawal methods that resulted in water waste.""”

In view of the herculean proportions of any program directed toward
developing standards for measuring the beneficial use of water, it is under-
standable why the Towa authorities shied away from such an undertaking in
the early stages of administration. As time passes and water demands continue
to increase, the time may be close at hand when reconsideration of this policy
will be required. Experience in other areas has shown that such standards are
much more easily established before the problem reculated reaches crisis di-
mensions. It might be noted in this regard that the newl) created Water Pol-
lution Control Commission is currently struggling with the problem of estab-
lishing water quality standards for Towa waters.™

Reeulating Permitted Uses. Because examination of the Commissioner's
handling of regulated uses reveals a virtually automatic issuance of permits, it
<hould not be assumed that the activity of the Commissioner in the granting
of permits is purely ministerial. Although every applicant has received a per-
mit, they have by no means always been allocated their total request. The act
specifically directs the Commissioner (o exercise his discretion in regard to the
duration of the permits granted and the amount of use authorized,' ™ and this
discretion has frequently resulted in the paring of an applicant’s request for
water in respect to the total amount of water sought, the requested time of
withdrawal. the rate of withdrawal, or any combination of the three. Often the
necessity to reduce some aspect of the requested use results from the apph-
cant’s ignorance regarding the amount of water his use reasonably requires. In
the early days of administration, permit durations were often sharply limited,
but this has been relaxed considerably in later years.'”

176. Interview with Deputy Water Commissioner Clifford Peterson in Iowa City.
lowa, January 31, 1966.

177. See Morris, “The Pollution Situation and Controls in lowa,” paper presented
at Seminar on lowa's Water Resources: Pollution Control and Abatement, lowa State
University, November 10, 1965,

178. Iowa Cope §455A.20 (1962).

179. At the outset of administration the Council determined to move ahead slowly
in so far as the durations for which permits were granted were concerned. Thus initial
irrigation permits were granted for three-year terms, In 1960 the Council by Motuon 6U
160 adopted a policy extending the term for which irrigation permits could be granted
to seven years, At the same meeting, Motion 6(-161 authorized the granting of 10-yew
permits for Municipal and Industrial use. In 1963, by Motion 63-29, the Council decided
to authorize 10-yvear irrigation permits where the water source was ground waler of
reservolr,

The table below generally documents the enforcement of the Council's policies con
cerning irrigation uses, The table shows, in twelve-month ranges, the amount of fime
requested by applicants for all types of irmgation use and the amount of ume actually
granted in the permit. In the later years the figures are very close owing 10 the looseming
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Besides this sort of screening process, the Commissioner also normally
includes one or more of a variety of conditions in permits, the nature of the
conditions depending on the type of use involved.'*® Often these conditions

of the Council's policy toward duration of irrigation permits and effective pre-appli-
cation counseling by the water authorities.

TABLE 4
Duration of Irrigation Permits
Time Requested and Time Granted (in months)

1-12 13-24 25-36 3748 49-60 61-72 73-84 85-96 97-108 109-120

1957

Req 0 0 0 0 0 0 0 0 0 3

Gr. 0 3 0 0 0 0 0 0 0
1958

Req. 0 0 0 0 0 0 0 0 0 104

Gr. 0 0 38 0 635 0 0 0 0 1
1959

Req. 0 0 0 0 1 0 0 0 0 308

Gr. 0 2 174 0 132 0 0 0 0 1
1960

Req. 0 0 1 0 0 0 0 0 0 102

Gr. 0 0 74 0 29 0 0 0 0 0
1961

Req. 0 1 0 0 0 0 1 0 1 37

Gr. 0 1 0 0 2 0 37 0 0 0
1962

Req, 0 0 0 0 0 0 0 0 132

Gr 0 0 0 () 0 1 130 0 0 1
1963

Req. 0 0 0 0 0 0 0 0 0 175

Gr., 0 0 1 0 0 0 101 0 0 73
1964

Req. 0 0 1 0 0 1 0 0 149

Gr. 0 0 | 2 0 23 0 0 125
1965

Req 0 0 0 0 0 0 0 0 0 41

Gr. 0 0 0 0 0 0 8 0 0 33

180. Illustrative of such conditions are the requirements routinely inserted in the
permits of materials producers. The use and discharge of water in the production of
comstruction materials such as sand, gravel, and rock, has caused several problems for
the Commuissioner. These uses are basically nonconsumptive, vet they may cause both
qualitative and quantitative harm to other users. Where washing operations return
water into a stream, damage may be caused if the water has a high content of impurities,
These impurities may settle out quickly causing the stream channel to become filled or
they may remain in suspension and cause turbidity that is harmful to aquatic life and
generally restricts use of the stream water. To guard against this possibility, permits
issued to materials producers contain a provision similar to the following clause:

With the exception of reasonable quantities of water lost in processing the ma-

terials produced, water withdrawn pursuant to this permut shall be discharged into

an unnamed tnbutary of the Des Moines River on the land described herein, shall
be of suitable quality, and shall be so discharged as to preclude fleoding or other
adverse effects.

A corollary problem occasionally caused by materials is the dewatering of the aquifers
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are simply reminders of the obligations imposed by the act such as the duty
to file periodic use reports,’™* or the duty to avoid violation of the state puHu*—
tion control laws.'™

One regulatory prerogative not granted the Commissioner or Council 15
the power to grant temporary permits in time of emergency. The Commis-
sioner may suspend a permitted use during an emergency, ' but he cannot au-
thorize a new use. The Commissioner does not yearn for such a power, in fact
he is grateful not to have 1t.™ The explanation for this attitude is generally
couched in terms of the numerous pressures that would be brought to bear on

the administrator to exercise the power if he possessed it. Although it 1s not

difficult to sympathize with the Commissioner’s apprehensions, it 1s less €as)

to applaud the concept of administration they reveal. To paraphrase a former
President. kitchens are designed to be hot places.
Consumptive Use and Protected Flow. All of the regulatory practices

that have been mentioned thus far pertain equally to all types ol uses How-

ever, the principal thrust of the Commissioner’s regulation of permitted uses

emanates from a policy decision 10 differentiate between certain uses on the
basis of their relative consumptveness. “Consumptive use” is a term used by
the Commissioner to describe withdrawals from a stream Or reservolt of sub-
stantially more water than 1s returned. The statutory term “depleting use’ 15
defined much too broadly to accomplish the desired regulatory result.’™ Section
455A.22 provides the basis for this crucial regulatory distinction, That section

from which the materials are being extracted. Little data is availlable on the ciiec Of
dewatering on ;_.*lt!und waler \uppltct\ in the area, therefore, permuils g;r.m'.uut 1O malefials
producers carrying on dewatering operatuons regquire the permittee O Keep records on
his dewatering.

181. The requirement of reports Is made a condition of the permit under the rather
vague authority of s455A 28(2). Collection of water use reporis Is One of the important
facets of the lowa regulatory «cheme. Thus far, time and manpower limitations have
pl:'l..'"-'L‘ﬂ[U'L] 'L'HI'E'IPIIELIIHH"I and JHH]}'\].‘\ of these reports. No formal I"[U',_L'tl'.J-’L' has been
adopted for venfying the accuracy of the use reports.

182. See lowa Acrs 6lst G.A. ch. 375 (1963).

183, lowa CODE §455A.28(3) ( 1962).

184. Sce Bullard, "¢ ontinuing Needs for Water [aw Administration,” paper pre
sented at the 19th Annual Meeting, Soil Conservation Society of America, Jackson,
Miss.. August 26, 1964, p. 6 (Mimeo). It is somewhat hard 1o understand how an emer-
gency power to grani permits diflers greatly from the powet already possessed undcl
§455A.28(3) to suspend permits 1o tume of emergency. Thus far, the only situations in
which an emergency power might have been useful have arisen in connection Wilh the
discharge of excess water from construction projects. A building contractor who strikes
water 1n excavaung a foundation could hardly be expected to wait 30 days to vblain
a permit because pumping out the accumulated water involves the discharge ol more
than 5,000 gallons. To date, the Council's policy in such cascs has been to simply Over-
look this technical violation of the act and allow the contractor 1o discharge the water

185. Jowa CopE §455A.1 (1962) includes in the definition ol depleting use any use
of water that “might impair the natural resources of the state” or “might injure the

public welfare” 1f not controlled.
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limits the authority to issue permits for uses of water from a stream to cases
where the protected flow of the stream is preserved. The effect of classification
as a consumptive use can be appreciated only if the concept of a protected flow
i1s fully grasped. “Protected flow™ is the abbreviation used by the Council to
describe the concept denominated “established average minimum flow” by the
act.*™

According to the Commissioner, the protected flow is designed to provide
“adequate protection to the supply of water for ordinary household, poultry,
livestock, and domestic animal uses, for fish and wildlife. for recreational
and esthetic uses of the river, for pollution control and dilution of wastes. and
for other uses of a public nature.”*" In short, the idea is to assure. to the ex-
tent possible, that the flow in every stream in the state is maintained at a level
sufficient to satisfy demands of the type specified above. In order to accomplish
this it is necessary to calculate the minimum stream flow that will satisfy these
demands and then protect that flow by preventing withdrawals by any permit-
tee whose use would diminish the flow below the protected level,

[t is at this point that the dichotomy between consumptive and noncon-
sumptive users becomes relevant. It stands to reason that the only permittees
whose uses endanger the protected flow of a stream are those who take out
substantially more water than they return. The user who temporarily diverts
the flow of the stream without lessening the amount of water passing down-
stream from his diversion poses no threat to the maintenance of the protected
flow. Thercfore, only permittees making consumptive uses should have their
permits conditioned on the continued availability of water above the minimum
protected flow. This is the construction the Water Commissioner has consist-
ently given to the 455A.22 requirement through the creation and application
of the consumptive use test, with the result that all permits involving such uses
are specifically made subject to the requirement of preserving the protected
flow 1=

186. Iowa Cope §455A.1 (1962) provides:

"Established average minimum flow" means when reasonably required for the pur-
pase of this chapter, the council shall determine and establish the average minimum
flow for a given watercourse at a given point thereon. The “average minimum flow™
for a given watercourse as used in this chapter shall be determined by the following
factors: (a) Average of minimum daily flows occurring during the preceding years
chosen by the council as more nearly representative of changing conditions and
needs of a given drainage area at a particular time: (b) minimum datly flows shown
by experience to be the limit at which further withdrawals would be harmful to the
public interest in any particular drainage areca; and (¢) those minimum daily flows
shown by established discharge records and experiences to be definitely harmful
to the public interest. Such determination shall be based upon available flow data,
supplement, when available data are incomplete, by whatever evidence is avail-
able; . ..

187. Bullard, supra note 184, at 3.

[88. Interview with Deputy Water Commissioner Clifford Peterson at lowa City,
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Only two problems are apparent in this eminently rational policy. One
concerns the standards employed to determine what uses are consumptive. Al-
”]i.:l.i_'h one or two cities and an occasional maternial ?'i'!-L!LrJf ire¢ soO Classcd
to date, irngation is almost the only use of lowa waters consistently classified
as consumptive. None could realistically question the validity of this classinca-

tion as irrigation 15 as ne zr!f- consumptlive a waler use as 1s m de 1n this re-

gion. Yet, is it the only use that deserves the consumptive classification? Mu
nicipal consumption of water may run as high as 15 percent, and some
processing industnies consume substantial amounts of water Notions of

i b i s s jiC | *

l”“Ll]i[_'"-' of treatment among users would seem to suggest that each use
has a consumptive character should be subjected to the same protected flow
requirements, but this begeins to touch on the priority questions
the following section,

The second potential problem with the policy of regulating consumptive

lowa. Jan. 31, 1966

The potential number of consumptive stream uses and their dist tior
the state are shown bv the map below. The map shows all permits f Fun
1965 by county, with the source of the use indicated by the three numbers in The
first number represents the total of permits authonzing stream use, the second numt

is well permits, and the third shows reservoir use. For example, in Lyon
are in force two permits for stream use, two for wells and none for reservon

189. See Davidson, Demands for and Uses of Water in Industry, 1n lowaA's WATER
RrsouRrcESs, 71: O'Connell, lowa's New Warer Stature 553-56

190. A look at the breakdown of permitted uses by sources ol wal o
that most users relyv on ground water rather than streams for their water supphes. M !
the number of uses relyving on streams is substantial enough that a good kelithood exist
for local situations where irrigators, consumptive industries, and municipalities may be

competition for the water of a particular stream when the flow 15 at a low ¢bb

TABLE 3
Permits in Force June 30, 1965
by Use and Source

{se Stream Well Reservolr
Industrial
Matenials Prod ] {2 4 ]
Power Production 0 31 ()
Food Processing 0 12 0
Manufacturing 5 13 2
Air Conditioning () |2 0
Irrigation
Farms 160 141 14
Golf Courses . By 23 5
Specialty Crops 10 16 11
Municipal 7 105 £
Recreation : T : 12 1 7 3
Storage l 7. €42
Other : : . 4 4 0
Total " 103 $5() K6
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USErs Lo preserve a certain protected flow concerns the level at which that flow
is set, If the flow is set unreasonably high, the interests of regulated consump-
tive users are substantially prejudiced. Another of the critical early policy de-
cisions made was the sclection of the method to be used to establish the pro-
tected flows in all of the streams in the state. Once again, the Council made a
valuable contribution to the success of the regulation by devoting to the mat-
ter the care and sudy it deserved and thereby arriving at a readily supportable
procedure.'™

The procedural guidelines set forth in the act for determining the pro-
tected flow permitted the Council a good deal of latitude, In essence the
statute directed the Council to consider the available flow data relating to each
watercourse and to reckon what level of low flow occurring during typical
years is the point below which further withdrawals from that stream would be
harmful to the public interest. Established discharge records and available in-
formation revealing experience relating to the effect of various low flows were
the sources to be primarily utilized, although when these were lacking, any
evidence available could be used. "

It has been Iowa’s good fortune to be extremely well served by the United
States Geological Survey. The value of this level of service became apparent
in the course of determining the protected flows. The U.S.G.S.. in cooperation
with the State Geological Survey and other interested groups. maintains flow-
gaging stations on about one hundred major lowa streams. Records from most
of these gages extend over at least a twenty-five vear period. Low-flow meas-
urements from these records constituted the primary data used in setting the
protected flows on these major streams. Following the passage of the Water
Rights Law, a program of miscellaneous low-flow measurements at about 450
additional locations was initiated by the U.S.G.S. in cooperation with the
Council. Flow information obtained from these gaging points is used to set
minimum flows on smaller streams and tributaries comparable to the estab-
lished protected flows in the major streams.**®

I91. Protected flow requirements should not be confused with the provisions often
written into highway construction permits, see note 162 supra, nor with the provisions
commonly included in storage permils for on stream reservoirs — impoundments
created by damming a watercourse. The provision used in storage permits usually reads
somewhat as follows: “Permittee shall provide for the downstream discharge of that
portion of the natural flow in said unnamed watercourse that is required to prevent ma-
terial damages to downstream users."

The purpose of both such requirements emanate from the same rationale as that be-
hind the protected flow rule, but they are not directly related to any established level of
flow.

192. See definition of “established average minimum flow" set forth in note 86
supra which embodies the procedure for setting the flow,

193. See Bullard, “Operation of Iowa’s Water Rights Law," paper presented at the
I 16th Meeting of the Missouri Basin Inter-Agency Commuittee at Sioux City, lowa, Dec.
15, 1960, p. 2 (Mimeo)
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Generally, the procedure used for setting the base protected flows for
major streams involved the development of low-frequency and duration curves
for each stream for which adequate low-flow information was avadable. These
calculations were prepared by the U.S.G.S. in cooperation with the Council
and published in 1958 as a bulletin entitled " Low-Flow ( haracternistics of low:
Streams.” The Council then reviewed these figures in cooperation with
state geologist, and representatives from the Department of Health, the Con
servation Commission. and other interested bodies. he purpose ol the con-
sultations was to achieve consensus on a level of average stream flow that
should be protected on a state-wide basis, subject to adjustment for local pe
culiarities. The level of flow settled upon as adequately protective of the pub
lic interest was a flow level i'u.||.i.ll.i."-.1 or exceeded by he stream mvolved
percent of the time between April and September in the past years determined
to be most representative of normal conditions. This 84 percent houre means
that in charting on a graph the low-flow records of a particular stream during
the April through September period, the discharge rate of the stream would ex-
ceed or equal the flow established as the protected [low 84 percent ol the
time.*"

In .l]'l!*hiﬂt' the 84 percent standard to establish the minimum protected
flow of ecach stream. the individual charactenstics of that stream were con
sidered. The 84 percent guide was adjusted up or down according to the de
mand of the public interest in each case. Before finally setting the stream flo
for individual streams, the suggested protected flows were circulated to the
various interested agencies for their comments and suggestions. Once substan-
tial agreement was obtained on the reasonablencss ol the level sct fo
ticular stream. that level was adopted and recorded. A somewhat rough &)
proximation of what the protected Hlow means as a practical matter 1s
is a level of minimum flow which, under natural conditions. has a 50 percen
chance of occurrence in any given year

If a consumptive user understands what the protected flow means 1in
terms of the statistical likelihood of his having water when he needs 1t, he 1
in a position to make a decision whether to rely entirely on the stream or seck
supplemental water sources. Thus, he may determine that the onc in S
chance of the stream (Tow al'HHi!!'ﬁflil‘l;’ 0 a4 paini where he cannot make wit
drawals does not ]U"-lil_"n.' the costs issociated with 1.|I:_'_‘:'i11:: a well or construct-

INg SLOTAEC faciities, or he may arrive at a contrary decision I'he imporiant

194, Interview with Sulo Wiitala, United States Geological Survey, in lowa City,
lowa, May 13, 1966

195, See Bullard, supra note 184, at 3

196, The one in six chance referred to s derived from the approximately 16 per
cent chance that the flow in a given stream will recede to or below the € tablished pro

tected flow in any normal irrigation season. Also to be considered is the tming of the
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point is that he has some reasonable basis on which to evaluate his alternatives,

Having established the base minimum protected flows in the major
streams, the flow-setting work of the Council effectively was ended. However,
the work of the Commissioner and his staff was just beginning. It should be
understood that the base protected minimum flows set were originally ex-
pressed in terms of a measurement taken at the most downstream gage estab-
lished on the stream. This figure by itself had little meaning in reference to
the minimum-flow requirements to be imposed on a user on a tributary many
miles upstream. To enforce the protected-flow requirement, the Commis-
sioner must calculate an equivalent protected flow for each consumptive user.
The protected flow at any point of withdrawal is determined by comparing the
drainage area of the stream at that point with the drainage area at the down-
stream gaging point, taking into consideration the drainage characteristics of
the watershed.”*” These calculations are made easier by the availability of in-
clusive drainage data on all lowa streams having a drainage area of more than
five square miles.””* Calculation of the equivalent flow is also aided by infor-
mation obtained from the many partial-record gaging stations scattered around
the state,

In practice, the precise protected flow at a given point of withdrawal is
not calculated at the time a consumptive use permit is issued. Rather, the per-
mit expresses the limitation in terms of the minimum low-flow set at an
established gaging point downstream from the permittee. Frequently, the permit
further requires the permittee to cooperate with the Commissioner in estab-
lishing a gage to check his protected flow level. "

Only in time of water shortage does it become necessary to provide the
permittee with some fixed standard for determining the protected flow at his
point of withdrawal. The Water Commissioner’s office is kept informed of
stream gage readings around the state and generally also has first-hand infor-
mation of regions where potential shortages are likely to occur, Usually the
Commissioner’s office has several weeks’ notice of the likelihood of flows

likely need for supplement irrigation. For example, if the crop for which Irrigation may
be needed is of a type that matures before the stream ordinarily reaches its low point,
the irrigator may be running much less than a 16 percent risk. Another point to be con-
sidered 1s the level of loss likely if supplemental irrigation from the stream is not POSSi-
ble when needed.
197, Interview with Deputy Water Commissioner Clifford Peterson in lowa City,
lowa, January 31, 1966,
198. lowa Highway Research Board, Bull. No. 7, DRAINAGE AREAS OF 10WA STREAMS
(1957).
199. A typical provision reads as follows:
It shall be the duty and responsibility of the permittee to cooperate with representa-
tives of the Water Commissioner in establishing a convenient stall gage, and to deter-
mine by reference to this gage that his withdrawals do not violate the flow restriction
imposed herein.
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['hus far this procedure has served to adequately saleguard against in-
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One final reculatory policy developed to facilitate enforcement of the
protected tlow concept must be descnbed to fully complete the picture. 11
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ciated within the same reach of a stream. When this 1s the case, the summation

llow principle requires that the cut-off point for each of these consumptive
uses will be the equivalent protected flow within the reach plus the combined
rate of withdrawal of all other permutted consumptive uses

'he justification for this regulation 1s elementary. If each user’'s restric

ton referred only to making no withdrawals below the protected [ 18
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them at a time when the available water was more than the protected How, but
200, Imterview with Deputy Water Commuissioner by telephone, May |6, 1966
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202, Interview with Water Commussioner Kichard Buollard mn lowa Gl -
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less than the total of their uses, would penetrate into the protected flow.
Through enforcement of the summation flow rule the Commissioner has much
more effective control over withdrawals during periods of declining stream
flow.*"* To prevent the summation flow rule from causing unnecessary hard-
ships, the Commissioner will allow uses below the summation flow level if the
users involved enter into a sharing agreement that assures preservation of the
protected flow. A sharing acreement is a contract binding all of the consump-
tive users within a particulur reach of a stream to a predetermined plan for al-
locating the stream water during periods when the flow is between the protected
flow and the summation flow.“"* To be recognized by the Commissioner a shar-
ing agreement must be filed with him and receive his approval.% Professor
Jeflery O'Connell provided the following succinet illustration of the workings
of the summation flow and the sharing agreement. No reason appears for try-
ing to improve on his description.

Assume a point on a stream where the protected flow has been determined
to be one hundred cubic feet per second (cfs). In July, reports to the water
commissioner’s office indicate the protected flow is being threatened. Conse-
quently, a representative of the Natural Resources Council is dispatched to a
point upstream, where X, Y, and Z each has a permit to withdraw one cfs, in
order to establish a staff gage at their point of withdrawal. The Council’s rep-
resentative determines that the flow at the point of X, Y, and Z's withdrawal
comparable to the protected flow of one hundred cfs downstream at the per-
manent gage station is five cfs. X, Y, and Z are then advised that they will not
be permitted to withdraw water unless the flow is at least 8 cfs, i.e.. five cfs
(the protected flow) plus three cfs (the total rate of withdrawal of the per-
mittees). If the figure was set below eight cfs, the protected flow would be
subject to incursion by simultaneous withdrawals by X, Y, and Z to the full

203. Typical permit provisions advising the permittee of the summation flow limita-

tion read as follows:

Permittee may withdraw water from the Maple River pursuant to this permit only
when the natural flow therein exceeds a flow comparable to a mean daily flow of 50
cubic feet per second at the official gage on the Maple River at Mapleton, Towa, by at
least the combined rates of this and all other regulated withdrawals for depleting uses
at points on the reach thereof designated by the Water Commissioner for administra-
tion of this restriction.

204, Typical permit provisions advising the permittee of the possibility of entering

into a sharing agreement with other users read as follows:

Upon the approval by the Water Commissioner of an appropriate plan binding upon
this permittee and all other permittees who, when the plan is submitted, are authorized
to withdraw water for depleting use from that reach of the Maple River designated
by the Water Commissioner for administration of the restriction imposed herein, any
permit granted mayv be temporarily modified so that regulated withdrawals of water
may be made from said stream which will not reduce the flow therein to less than
a flow comparable to a mean daily flow of 50 cubic feet per second at the official gage
thereon at Mapleton, Iowa.

205, The shaning agreement is another administrative wrinkle introduced by the

Council that finds no direct basis in the statute. However, it scems to be a rational and
necessary extension of the principle of minimum protected flow
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Permittee’s Rights — Priorities

One policy clearly evidenced by the lowa act is that the receipt of a per-
mit to use water does not confer on the permittee any permanent rights to
generally divert, withdraw, or store water, Not only are permits limited as to
the time, purpose. amount, place, and rate at which water may be used,*"* but
the permit is specifically subject to modification or cancellation by the Water
Commissioner on several prounds including violation of the permit terms or
the law, protection of the public health, safety or interest, and prevention of
substantial injury to persons or property. Cancellation or modification for
these reasons requires notice to the applicant and a hearing. The Commis-
sioner may also suspend operations of a permit on the same grounds without
a hearing in situations of emergency.*""

The emergency power is very common in regulation of this type, but the
power in the Commissioner to modify or cancel a permit already limited in
duration on grounds relating to either public or private injury reduces the
status of the permitted user to little more than a mere tenant at will of his use.
Of course, the Commissioner must have sufficient grounds to cancel or modify
a permit, but the vague standards provided in the act permit considerable dis-
cretion. In practice the Commissioner has exercised his power to cancel only
in cases where the permittee has failed to file use reports, thus breaching the
terms of his permit. Nevertheless, a full statement of the power to modify and
cancel 1s specifically included in all permits issued.*'”

It might be thought that the purpose of including in the statute such a
broad power to adjust existing permits related to the anticipated development
of some system of priorities based on factors other than time of application.
For example, if priorities were to be established among permits on the basis
of the beneficialness of the uses involved, it might be necessary to change the
terms of an existing lower-use permit when a competing higher-use permit is
granted. Adoption of such a priority policy by the Commissioner would be in
no way inconsistent with the policy of issuing permits to all applicants noted
earlier. In some ways the combination of the two policies would comprise a
very serviceable regulatory plan — issue permits to all applicants who can put
water to beneficial use. but in time of shortage assign the permittees priori-
ties based on the relative beneficialness of their uses.

~08. See definition of “Permit”, lowa Cobr §455A.1 (1962),

209, lowa Conr S8455A.28(2), (3) (1962).

210. A provision like the following is included in every permit issued by the Council:
Permittee 1s advised that pursuant to Section 455A.28, Towa Cope 1962, the authority
to withdraw water provided by this permit may be modified, cancelled or suspended

if the permitted withdrawals result in substantial injury to any private or public
Interests,
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over too lightly is that they occasionally coincided with the times of year an
irrigator would most likely necd water for supplemental irrigation. An estab-
lished priority giving a user an assured right to use water could be extremely
valuable under such circumstances. Such potential value to a particular user
by no means justifies the creation of priorities, but it does suggest that the
Commuissioner may eventually have to come up with a more satisfactory ex-
planation for the policy aguainst priorities.

Passing for the moment other questions relating to the soundness of the
Commissioner’s position on priorities, it is interesting to speculate on whether
cither the Commissioner or the Council has the power under the act to assign
priorities to uses, assuming they desired to do so. Examining the provisions of
the act, it is not clear whether any power was granted to assign priorities based
on the relative beneficialness of competing uses. The terms of the act are so
broad and general as to admit of almost any interpretation. The several sweep-
ing policy declarations cited earlier again deserve note. For example, section
455A.2, labeled “Declaration of policy,” declares that the welfare of the peo-
ple of [nwa requires that the state’s water resources “be put to beneficial use
to the fullest extent of which they are capable. . . .” The same section states
that it is intended that the police power shall be used to “effectuate full utili-
zation and protection™ of the water resources of the state. Section 455A.17 di-
rects the Natural Resources Council to establish a comprehensive state-wide
plan for the development of water resources, providing for “the optimum con-
trol, protection, development, allocation and utilization thereof.” However.
very little statutory machinery is to be found to implement these declarations.

Only three sections of the act make any reference to superior or prior
rights among users. None can be said to lend much clarity to the priorities
guestions.

Section 455A.21 is entitled “Priority of permits.” The section first pro-
vides that priority in the consideration of applications will be given in the
order the applications are received. This opening sentence is followed by sev-
eral exceptions which, it is suggested. actually establish no priorities at all. The
first of these states that “persons who have made diversion or withdrawal for
a beneficial use prior to May 16, 1957 (the effective date of the act) will be
accorded priority according to the actual date of said diversion or withdrawal.”
The Commissioner has interpreted this section to mean only that such persons
are to be accorded priority in the processing of their applications, not in the
use of water once the permits are granted.?'* Since this clause is immediately
preceded by the opening sentence providing in general for considering appli-

214, Interview with Deputy Water Commissioner Clifford Peterson in lowa City,
lowa, November 8, 1965,
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cations on a first-come first-serve basis, the Commissioner’s interpretation
would seem to be reasonable. If this is the proper interpretation, the clause in
question 1s for practical purposes no longer operative. It served only to give
existing users priority in processing during the expected rush of applications
when the act first took effect.

The second purported exception contained in section 455A.21 states that
“the use of water for ordinary housechold purposes, for poultry, livestock and
domestic animals shall have priority over other uses.” The presence of this
clause in this particular section of the act would seem to be unexplainable
This use of water is clearly and expressly a nonregulated use as defined by
section 455A.1, and nonregulated uses are expressly excepted from the re-
quirement of a permit by section 455A.25(2). Thus, if the clause means that
domestic uses are to have rights superior to those of permitted uses, as its po-
sition in the section entitled “Priority of permits” seems to sugeest, then the
clause is mere surplusage. Obviously, all nonregulated uses can be said to have
d “]“Fl'iur']{j,,” OvVCer ”h‘!ku [-:H' which pﬁrn]i[ﬁ are Ft‘t{UIIL‘Li. The clause does have
another possible meaning, It could be a codification of the common-law ri-
parian rights rule giving domestic uses a priority over other kinds of riparian
uses. Thus, the clause could mean that domestic uses are to be prior to all
other nonregulated uses, If this i1s the intended meaning, 1t seems rather strange
that the clause was included in a section otherwise dealing exclusively with
regulated uses.

'he final exception in section 455A.21 states that “any person with an
existing irrigation system in use prior to May 16, 1957 shall be issued a per-
mit to continue, unless by the use thereof some other riparian user i1s dam
aged.” This may have been an attempt to ensure that existing irrigators, ma
of which may have made substantial investments in irrigation machinery
would be permitted to continue after the act took effect. If this 1s so, however
the ““unless™ clause would seem to destroy much of the intended effect. Dam-
age to “some other riparian user” would be likely to result if the irngator with-
draws water during a time of shortage. In any event, the Commissioner has
never in fact accorded any special consideration to possible damage to other
riparian users when passing on an application for a permit from an existing irri-
gator.*'* So long as the proposed use is “beneficial™ a permit will be granted
without regard to the needs of other irrigators who may have received their
permits first. All may withdraw so long as the established minimum flow 1s
maintained. If the minimum fow is reached, all must stop withdrawing
whether their use began before or after the effective date of the act

Another section of the act which mentions priorities is section 455A.20.
That section provides that the Commissioner on first hearing, or the Council

715 See O'Connell. lowa's New Water Statute 607 n.369
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on appeal. shall grant a permit if after due investigation it is found that the
intended use “will not be detrimental to the public interests, including drainage
and levee districts, or to the interests of property owners with prior or superior
rights who might be affected . . . . Just who might be a property owner “with
prior or superior rights” is difficult to determine. It is possible that this phrase
applies only to downstream nonregulated users. For example, if it were found
that a proposed use would drastically reduce the flow of the watercourse, this
would be detrimental both to the public and to nonregulated users below the
point of withdrawal. Since these are the interests the established minimum-
flow concept was designed to protect, the permit would not be granted. It is
also possible that “prior or superior rights" refers to the exceptions in section
455A.21, discussed above. If these exceptions were attempts by the legislature
to establish priorities, they failed rather miserably,

The one other mention of the term “priority™ is found in section 455A.29,
a garbled provision concerning termination of a permit. Here it is provided
that if a permittee makes application to have his permit extended, the Council
may grant the extension “without loss of priority.” Little argument can be
made from this obscure reference.

Any attempt to discover just what the legislature had in mind concerning
priorities is soon reduced to somewhat frustrating speculation. The act is ex-
tremely vague and often internally inconsistent on the subject. This is probably
the natural fate of an attempt to determine the nature of an intent which was
never solidly formulated by the legislature. It seems likely that the legislature
did not consider consciously the establishment of a comprehensive system of
priorities one way or the other. The word “priority” is used in the sections
discussed, but probably not in the context of any comprehensive plan. Thus,
it is suggested the sections discussed above, despite their use of the magic
word, neither promote nor refute the contention that the Commissioner has
the power under the statute to assign priorities. However unclear it may be
whether the act would permit the Commissioner to establish priorities, it is
quite clear that nothing in the act requires him to do so.

If the power to create priorities exists, it must do so as a necessary ad-
junct to other powers and duties of the Commissioner and the Council, It is
auite clear that the legislature intended to bring certain specified water uses
under state control, to the end that a beneficial use of the state’s water re-
sources might be ensured. Since the act does not in all cases define how this
end is to be achieved, presumably the details were intended to be left 1o the
Commissioner and the Council. It is also reasonable to suppose that some uses
are more beneficial than others. Since the act contemplates the regulation of
water, and since the Commissioner is nowhere expressly or impliedly denied
the power to choose among competing uscrs, he probably can be said to have
the power to do so. Thus, if a point were reached where there was not enough
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water to satisfy all uses most of the time, it seems reasonable to assert that the
Commuissioner necessarily has power to choose among them. That point is
probably still quite a way off in lowa,

Although no comprehensive system for establishing priorities among per-
mittees has been developed, certain de facto priorities do exist under the act
as administered. The most obvious of these is the prionity of nonrezulated over
regulated uses. Nonregulated users are at no time prohibited from withdrawing
water, even when the watercourse from which they take has fallen below the
established minimum flow. To the extent that such uses are consumptive,
meaning that they withdraw more water from the watercourse than they re-
turn to it, they can deplete the watercourse below the point at which permit-
ted users must stop withdrawing. They, therefore, might be said to have rights
superior to those of regulated users.

Certain priorities may also exist among permitted stream users under the
present operation of the minimum flow restriction. By administrative interpre-
tation, the minimum flow restriction applies only to uses recognized by the
Commissioner as being “consumptive.” While the distinction itself makes
sense, its equitable operation depends heavily upon the accuracy with which
a particular use can be described as consumptive or nonconsumptive. Al
present the irrigator is essentially the only user who is classed as consumptive,
and, therefore, the only user to whom the minimum flow restriction 18 mean-
ingful. A sort of negative priority has thus come into being; the irrigator 1s in-
ferior to all other users, both regulated and nonregulated. This 1s true even
though large uses of water classified as nonconsumptive may actually be partly
consumptive.

It is not presently contemplated that such uses as cities or industries
which may at times be partly consumptive, will be required 1o modify then
withdrawal to maintain the established minimum flow. Thus, at least in theory,
there is an operative priority of municipal and industrial consumptive use over
use for irrigation. It i1s not suggested that such a priority would be unwise in
the event of shortage, or even that its effect is to deprive irngators of needed
water at the present time.*'* However, this theoretical priority raises questions

216. The lack of serious competition for water durning the last decade is shown by
the relative stability in the figures on total acreage of land for which an rrigation permuit
1s 1n eflect. The f;'!ilnu.lnll:: table should not be mnterpreted as showing a stagnancy in
irrigation interest. Although the total land acres subject to trrngation is about the same
since 1960, 1t 1s by no means the same land constantly under the same permit. Muany
earhier permits have expired and not been renewed and a number of new applications are
received every year. See notes 218, 259 infra.

TABLE 5A
Acreage Under Irrigation Permits

..rU‘.' f‘."‘l."\' j O 50 9l U5 | ,lr‘.r'_'*l_‘ [SfHhA R T [ WS
Acreage 0 10,215 49,511 75,143 73,000 71,766 73,231 77.656 78,805
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that will have to be given consideration in the future. when increasing demand
for the state's water resources may be expected to exceed the available supply
at certain times of the year.

Another type of de facto discrimination created by the enforcement of
the protected flow restriction is the superior position of the consumptive users
withdrawing from sources other than streams over similar users who must
look to streams for their water supply. In times of water shortage the stream
user must curtail his withdrawals to preserve the minimum flow, whereas the
user whose source is a well or reservoir may continue unregulated. The strong
policy expressed in the statute to safeguard stream flow would seem to make
this result inevitable. However, the close analogy in such a case to the result
reached under riparian principles can hardly pass unnoticed. Perhaps the
common-law rules were not so irrational after all. On the other hand, in certain
circumstances, reaching the identical result under both systems does not guar-
antee rationality, For example, suppose two irrigators are located near one
another on the same watercourse. One takes his water directly from the wa-
tercourse, and the other depends on wells he has sunk which draw from the
alluvial flow of the stream. In the event that the established minimum flow is
reached, is the well irrigator also subject to its restrictions? If not, and this
scems the likely result, a completely unreasonable priority has been estab-
lished.***

Other priorities may be inherent in the definition of “consumptive.” It is
possible that some beneficial qualities of water can be consumed even though
the quantity of water is not affected. For example, assume that two or more
industrial users are located on the same watercourse. Each of them uses water
only for cooling, returning all water withdrawn to the watercourse as soon as
it has served its purpose. Each time the water is used, however, it is returned
to the watercourse at a significantly higher temperature than when it was with-
drawn. A sufficiently large user may raise significantly the temperature of the
watercourse for some distance below his point of discharge, making the water
less useful for cooling the machinery of the downstream users. If the increase
In temperature is not recognized as consumptive, it would seem a priority of
sorts would exist favoring the upstream user.

The above discussion is not intended to be an exhaustive analysis of all
priority problems which have or may arise in the administration of the Iowa

217. How the Council would resolve this type of situation 1s by no means clear.
The statute makes the minimum protected flow applicable to stream permits only, yet
both surface and ground water are regulated. The Commissioner has pointed out the fact
that surface and ground water supplies are interconnected. See Bullard, supra note 184,
at 3, where after making the above point, he says, “All decisions on applications for
regulated uses of water take into account the effect of the requested use on the entire
water resource.” Presumably, this same policy might be applied to decisions regarding
the modification or cancellation of existing permits,
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act. It is intended merely to point out the kinds of considerations which will
have to be made, if increasing demands for our water resources ever reach the
point at which some allocation among uses will have to be made to protect
the public 1nterest.

PROCEDURE FOR PROCESSING ORIGINAL APPLICATIONS
Fhe Applicarion

As befalls any new regulatory agency created to perform a licensing-type
function, the first few years are primarily devoted to processing the flood of
original applications. During the first year and a half of operation (the agency
was created in mid-1957) permit applications were received from 762 users,
excluding highway applications. Almost exactly half of the applications during
this intial rush involved irrigation uses. Over time the volume of irrigation ap
plications slowed down to an average of about 16 per year between 1960 and
1965, while the numbers of applications from most other types of uses have
increased gradually.**®

The most noticeable increase over time has been in applications to 1m-
pound water for storage purposes. Although it might be hypothesized that these
applications represent stream irrigators who are endeavoring to assure the
availability of water should the flow in their stream source diminish to the
protected level, a check of the permits does not bear this out. Most are small
impoundments created for soil conservation and livestock watering purposes

218. The following table shows the frequency of ongmal applications over ume
The early rush of irrigation permits 1s the most striking feature of the table. The general
increase in storage permits is also noteworthy

TABLE 6
Applications Received

Use J957% J958 1959 JO60 1961 1962 1963 1964 [965°*
Industrial
Materials Production 22 125 74 19 32 16 1§ 26 fi
Power Production . 16 15 0 1 ] 0 0 0 ()
Food Processing . ... 3 4 5 4 I 3 2 § '
Manufacturing 3 6 4 3 2 £ 5 a
Air Conditioning 0 5 . I 3 0 0 () ()
Irrigation
Farms : e 253 135 37 10 10 | 1 24 20 1
Golf Courses LS 6 4 | 2 2 2 t
HP&'L’LI][‘- {”:'k"rlh - 41 24 3 | 5 H | 11}
Municipal : 13 26 13 10 8 16 11 !
Recreation . _ K 10 5 ] | 5 2 ! ()
Storage TN 2 41 66 51 64 §7 Q7 9K 50
Other . ; 0 0 p 2 3 2 2 i
Total o - 167 195 212 125 |32 24 168 B3 73

*1957 figures represent approximately one-half year
**1965 figures cover only the first six months of the vear
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The procedure evolved for processing original applications for diversion,
storage, or withdrawal of waters of the state of lowa are relatively complex.
However, a Procedural Guide, published by the Natural Resources Council,
which contains sample forms, detailed instructions for filling out applications,
and hearing procedures, helps to relieve this situation.*'"

The Council has provided five basic forms. The form to be used depends
upon the intended use of the water. There are application forms for the par-
ticular uses of highwuy construction, irrigation, storage, and sand, gravel, or
rock production. Also, a gencral form is provided for other users who intend to
divert, store, or withdraw water,

The general application form for water use requires an identification of
the intended source and the exact location of the point of withdrawal, the in-
tended use of the water, the maximum rate and minimum quantity of water de-
sired. and period of the year that withdrawal is desired. The application must
be accompanied by the statutory filing fee of $15.00 and by a map ac-
curately portraying the peints of diversion or withdrawal, use, and discharge
of water. The specialized application forms vary from the general one only as
their particular use requires.

The highway form contemplates water use in conjunction with a certain
road construction project. The irrigation form requires specification of the size
and description of the land to be irrigated. Also, the application should indi-
cate not only boundaries and water sources, but also topographical features of
the land to be irrigated and man-made structures thereon. The storage form
requires. in addition to the normal information, the drainage arca of the im-
poundment and, in cases where the storage area is 1o be located on a stream.
an explanation of the provisions to be made in the impounding structure to as-
sure a continuance of flow. If the water is to be stored for subsequent with-
drawal and use, either the general form or the appropriate special form must
accompany the storage permit application. The form for use of water in the
production of sand, gravel. or rock materials additionally requires the appli-
cant to state a diversion between the water lost by evaporation or hauled away
in the product and that which is merely pumped from the pits. The application
In each case is 1o be submitted by the person or persons having legal jurisdic-
tion by ownership, lease, or easement over the area where the water is to be
diverted or withdrawn and used.

When the application is received in Des Moines, it is reviewed by the
Commissioner. If the application is incomplete or obviously erroneous, the
Commissioner may request additional information or a new application. 1 ike-
wise, if the $15.00 fee is not enclosed, the application may be held up.
Once the application is determined to be correct and complete, a time and 3

219. Procepural Gume, lJowa NATURAL Resourcres Councre (1961) | Hereinafter
cited as PrROCEDURAL GUIDE],
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place for a hearing is set. Notice of the hearing is then published once each
week for two consecutive weeks in a newspaper of general circulation within
the county in which the permit is sought. The date of the last publication must
be not less than ten nor more than thirty days before the hearing. A copy of
the notice is sent to interested organizations and officers of the state. Notices
are also sent to any person who has requested in writing that he be mailed

copy of the notice of any heanng affecting that area.

Pre-hearine Investieation

Prior to the actual hearing, the hearing officer may conduct an informal

I‘ru-hchtr!’ﬂ:ﬂ investigation.*** This occasion 1s used to question the applicant
\bout any unusual aspects of his application. The effect that various modifica
tions might have on the applicant’s operation are discussed. Frequently, the

hearine officer will inform the applicant of relevant Councu policies perta
! |

N

[11C
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to the applicant’s use, and he will ordinarily explain s
used by the Commissioner.
When the hearing is held on or reasonably near the location of the pro-

']'1-' Y

posed beneficial use, an informal inspection of the premises and eq ;
is usually made by the hearing officer just prior to the hearing. This gives the
hearine officer first-hand knowledge of what is actually proposed and enabies

him to make a more informed determination
One example of the utlity of this informal pre-hearing meeting relates 1o

an irrieator’s request for an unreasonable amount of water The policy of the

\

Council has been to limit irrigation permittees to an annual use of not in ex-

3200 JToowa Cope 8455A.19 (1962). The tollowing 1s un example of

ey

dinarilv distributed by the Commussionetr
NOTICE OF HEARING ON AN APPLICATION
FOR A PERMIT TO STORE WATER
IN WOODBURY COUNTY, TOWA

MNotice 15 hereby given that there 15 now on '-1'1'..' in the Othce ol the Towa Natural
Resources Council, State House, Des Moines, lowa, an appheation from Raymond
. his

Petersen for a permit to store waler for erosion control and recreational use 1
ns the NE Y4 Seclhion .:':. ]H'\\i. R.-l:”'i"lr. "il'il‘lt‘-l.l.T‘IJ!'. L unty, lowa

land generally described
I.|.. & 4 W

Applicant requests a permit to store waler In the maximum amount
feet at a maximum rate of natural runofl from 199 acres throughout each year
Notice is further given that a public heanng will be held at 1:30 P.M i
Mav 16. 1966, Room 526, State Ofhce Building, Des Momes, lowa, at which tme and
place or at any adjournment, the Water Commuissioner or his Deputy will take evidence
by the applicant and any other person either in support of or in opposiion o ihe

ilh

DST, on

granting of a permit
R. (. Bullard

Wiater Commuissioner

o

effect of such (requested) use upon the natural flow of such watercourse, the effect
such use, and

221. The statute requires the Council to “cause to be made an investigation of the

of any such use upon the owners of any land which might be affected by
the effect of any such use upon the state comprehensive plan for waler resources
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cess of eighteen acre inches of water in the western part of the state and fifteen
acre inches in the eastern part.*** This policy is grounded in scientific data
showing that these amounts are the maximum that could be beneficially applied
in Iowa. Often the applicant applies for an amount of water not reasonably re-
lated to his needs. In such a situation, the Commissioner takes an active role
and may attempt to persuade the applicant to decrease, or where appropriate,
increase his requests to conform to his needs.

The purpose of this informal investigation by the Commissioner is es-
sentially twofold. It provides the Commissioner with an opportunity to get a
good look at the applicant’s needs and the possible means of satisfying those
needs. At the same time, it affords the applicant an opportunity to learn what
will be required of him and perhaps to obtain an assessment of the efficiency
and possible improvements of his system. The whole process is very similar to
a pre-trial conference where all concerned can iron out any small differences
and determine the real issues to be emphasized at the hearing. The hearings on
highway and storage applications are usually held in the Commissioner’s office
in Des Moines. Hearings on initial applications for other uses generally are
held in the county in which the use will be made.***

Hearings

The hearing is held at the time and place designated in the notice, with
the Water Commissioner or one of his deputies acting as hearing officer. Ordi-
narily about thirty-six days now elapses between the time application is made
for a permit and the date of the hearing.*** This period varies somewhat accord-

222. These limits are not inflexible. If the applicant can demonstrate a need for a

greater amount of water owing to exceptional circumstances, the standard amounts may
be exceeded. Most commonly such enterprises as orchards or truck farms may receive
permits for irrigation applications in excess of the normal maximums.

223, Interview with Deputy Water Commissioner Clifford Peterson in Iowa City,
lowa, November 8, 1965.

224, The table below indicates by uses the average lapse of time in days between
the date an original application was received by the Commissioner and the date a hearing
was held. The number of permits included in each classification is shown at note 236
infra. The range in time lapses is substantial. The four recreation permits granted in
1960 spent an average of 494 days in the hands of the Commissioner before a hearing
was held. At the other extreme, the ten applications for food processing in 1962 and

hydrostatic testing in 1961 and 1965 required an average of only twenty-three days
before a hearing was held.

TABLE 7
Time Lapse Between Application and Hearing
[Use 1957% 1958 19359 1960 1961 1962 1963 1964 JOAS*»
Industral
Matenals Production NI+ 124 183 99 39 31 32 33 28
Power Production ., NI 89 337 NI 89 NI NI NI NI
Food Processing ... NI 61 171 28 49 23 28 31 28
Manufactuning . .. .. NI 85 110 33 62 25 i1 33 i3
Air Conditioning ... NI 32 159 36 25 NI NI NI NI
(59]




ing to the tvpe of use involved, but in all cases it is considerably less than what
it was during the earlier years of administration. Durning the imual flood of ap-
plications the Council decided as a matter of policy to postpone the hearings
on applications to withdraw stream water for irrigation.**” The protected
mum {lows were not yet set so it would have been difficult. if not impossible 1c
properly appraise the applications. Any serious prejudice from this policy of
deferment was seemingly removed in most cases by invoking the statutory au-
thorization to continue the existing use pending determination on the applica-
tion. Possibly some applicants for new uses were harmed by the policy, but no
evidence of complaints was found.

Under authority of the water statute, the Natural Resources Council ha

promulgated general rules of procedures for the conduct of hearngs The
rules provide that the applicant may either represent himself or be represented
by counsel at the hearing. In point of fact, today many applicants for storage
and highway permits, and noncontroversial renewals do not appear at all, but

elect rather to stand on their applications.

The hearing is public but other interested persons who wish to offer evi
dence or enter an appearance at the hearing must sign the register furmshed by

the hearing officer. Briefs and opening statements are allowed but are not nec-
essary. When a person desires to give an opening statement, he must do so 1m-
mediately prior to the presentation of his evidence. Stipulation of facts between
the parties prior to the hearing is encouraged. However, no stipulation 1s bind-
ing upon the Water Commissioner.

The rules place upon the applicant the burden ol proof in establishing
the necessity and propriety of a permit. The necessity and propriety are estab-
lished by showing the following factors:

(1) That there is water available.

(2) That the applicant has the present ability to put the water 1o the

proposed beneficial use.

Irrigation

Farms ; 53 177 265 318 1 85 Wl 18 46 3 ¢

Golf Courses . NI 128 402 271 28 28 34 29 3y

Specialty Crops NI 144 246 266 49 28 NI 28
Mutitcipal .. .. seseau 31 96 120 120 24 29 ¥ 293 21
Recreation .. .v.x» NI 79 226 494 32 44 60 48 :
Storage WSS AN - 58 52 36 30 27 15 ' ‘
Other .. alh . o NI 34 28 23 z5 2R 29
Average for all uses .. 48 127 21 1 70 42 42 3

Y
N1 means no permits were issued in this year for this use.
1957 figures represent approximately one-hall year.

1965 figures represent only the first six months of the year

335 Interview with Water Commissioner Richard Bullard n lowa Cit) lowa, Oct

a |

20, 1965,

226. See ProcepuraL Guipe 111 F.

Bl |




(3) That the use to which the water is to be devoted is consistent with
the policies and principles of beneficial use as set forth in Chapter
455A, lowa Code 1958, as amended.

(4) That the proposed diversion, storage, or withdrawal of water will
not be detrimental to the public interest. including drainage and
levee districts.

(5) That the proposed diversion, storage, or withdrawal of water will
not be detrimental to the interests of property owners with prior
or superior rights who might be affected.”

There is no standard set for the level of proof of the evidence presented, but
presumably it is that of civil trials, that is, a preponderance of the evidence.

In establishing such evidence, witnesses can either testify in narrative
form or in response to questions asked. The Commissioner has discretion to
allow leading questions, Hearsay is admissible, as are exhibits which are ac-
companied by proper foundation testimony. All persons are given the right of
cross-examination of any witness. However, it appears by statute that an in-
terested person not a party cannot cross-examine the witness himself but must
do so through an attorney.*** At any time during the hearing, the heanng offi-
cer has the prerogative to call and to examine any witness himself.

Except for the provision requiring a party to give his opening statement
immediately prior to the presentation of his evidence. the order of the hearing
follows the basic order of a court trial in lowa. Testimony and evidence of the
applicant and persons supporting the application is first presented. This is fol-
lowed by testimony and evidence of persons opposing the application. Then the
closing arguments of the applicant and those in support of the application are
heard, followed by the closing arguments of the opponents. The applicant is
reserved the right to make a final rebuttal argument.

There is no requirement either by statute or Council rule for preserving a
record of the hearings on an application. However, the policy of the Commis-
sioner is to make a transcription of each hearing through the use of a tape re-
corder. The hearing tapes are kept at least until after the period of appeal to
the Council expires, thirty days from the date of the filing of the final determi-
nation. In addition to serving as an invaluable tool for helping the hearing of-
ficer review the testimony when he is writing the final determination, the tapes
are also valuable in case an appeal is filed with the Council.**"

227, 1d. at §7.

228. lowa CobpE 5455A.19(4). “Any interested person may appear and present evi-
dence at the hearing, and may be represented by counsel, who shall have the right to
question others who present evidence.” Such a rule seems a little ridiculous. The con-
siderable discretion vested in the heanng officer would appear to allow him to permit
a party without counsel to question other witnesses, and this policy has been uniformly
followed.

229. The Attorney General of Iowa has ruled that in his opinion the use, preserva-
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Once the hearing has been concluded, it cannot be reopened unless new
evidence becomes available which could not, in the exercise of reasonable dili-
gence, have been presented at the original hearing. The motion for reopening
may be made within thirty days before the filing of the determination or within
thirty days thereafter. The Commissioner must then give ten days written no-
tuce by ordmnary mail of the time, date, and place of the reopened hearing to
each person who filed an appearance at the original hearing and to the person
requesting reopening of the hearing. Notice also 1s given to persons who have
requested notice of all hearings in that arca and interested state officers and
agencies. In no case can a hearing be reopened if an appeal has been taken to
the Natural Resources Council.*™

Most applications for permits are not contested today; however, there wa
a period earlier in the history of the administration when contests were the rule
and not the exception. When the system first went into etffect, almost all apph-
cations were opposed by one group or another. In 1957, only four permits
were granted and appearances were filed in each case opposing the granting
of the permit. In 1958, two hundred and forty-eight permits were granted and
eighty-three appearances were made in opposition to them. Certain cities and
industries would oppose any application for a permit for consumptive with-
drawal upstream from them on the grounds that such withdrawal would jeop-
ardize their water supply. In addition, the lowa Conservation Commission op-
]"U\L'd applications for irrigation withdrawals on the basis that any lowering ol
a stream damaged fish and wildlife. Many of these objecuons were not based
upon facts or knowledge of the law’s operation and merely tended to add gen-
eral confusion and undue length to the hearings.*

tion and destruction of tape recordings by the hearing othcers 18 a procedural m
wholly within the control and discretion of the Council, and thus it 1s proper for the
Council to destroy the record of hearings of a non-controversial nature after the period
of appeal has expired. A Letter Opimon from the office of Attty Gen. of lowa to
lowa Nat. Res. Council, dated May 14, 1959, on file 1n the Council's othce
230, ProcepuraL Guipg III F 511,

231. The following table shows the appearances entered at heanngs by objectors
according to the character of the objection. For this purpose, objectors were classed
according to the use they represented, Municipality, Industry, Downstream Domesiic
Users, Well User, Recreation, and Other. The table documents the troubled times of the
early years of administration when vanous fears were at large concerming the etfect of
the granting of a permit. For example, persons representing recreational interests objected
155 umes in 1939, and almost all of these were at the hearings on irrigation permits

TABLE 8
Objectors Classified
Class 1957+ 1958 1959 1960 1961 1962 1963 1964 [1965**
Municipality ......... 3 27 40 30 5 17 28 3 3
Industoial’ .. iviiiaess U 2 40 3 0 0 | 0 0
Downstream User ...... 0 10 21 9 2 0 4 5 2
Well User ............ 0 4 11 9 5 9 3 4 0
Recreational .......... 3 39 |55 49 0 3 3 | |
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The fears of many of these groups gradually diminished and all even-
tually discontinued the practice of opposing applications as a matter of
principle. Lack of success in preventing the issuance of the permit was
undoubtedly one factor contributing to the cessation of objections, but
according to the Commissioner, the explanation lies more in the fact that ob-
jectors appearing at the hearings usually returned home satisfied even though
a permit was granted. Explanation by the hearing officer of the effect of the
requested withdrawal of water upon the objector’s water supply was normally
sufficient to allay the unfounded worries of most objectors.**

Final Determination

A written determination must be made by the Water Commissioner on
all applications. This determination states his findings and must be filed with
the Council and a copy mailed to the applicant and anyone else who filed an
appearance at the hearing and has requested a copy.***

In making the determination, the Commissioner is directed by the Council
to “seek all available pertinent scientific and technical information not pre-
sented at the hearing, concerning the availability and present or future use of
all water connected to the source for which the permit is requested.”*** This
information may be used by the Commissioner in making his final determina-
tion regardless of whether it was presented at the hearing. Generally, the
findings for the final determination are derived from six sources:

(1) The application;

(2) Evidence presented at the hearing:

(3) Policies and principles of “beneficial use”;

(4) Policies of the Council;

(5) Results of Water Commissioner investigations;

(6) Technical reference works and basic data studies.

The acquired cxpertise of the Water Commissioner is also utilized.**®

If, after due consideration of all the pertinent factors and guidelines, the
Water Commissioner finds that the granting of the permit applied for will not
be detrimental to the public interest or the interests of property owners with
prior or superior rights, and, where applicable, that the minimum flow of a

8RR T A PR RN 0 1 1 3 2 2 1 6
CORBY. e R4 WA 83 268 103 14 3l 40 19

* 1957 figures represent approximately one-half year.
** 1965 figures represent only the first six months of the year.
232, Interview with Water Commissioner Richard Bullard in Iowa City, Iowa, Oct.
20, 1965.
233. lowa ConEe 8455A.19 (7) (1962).

234, ProcepuraL Gume III F §10.
235, Ihid.

o0 kJ
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stream 1s preserved and neither navigability nor the pollution control laws wi
be impaired, the permut i1s granted. Such a permit may be granted for amy
period of time not exceeding ten years.=** The amount of water use authonzed
may be either less than or equal to the amount applied for

Ordinarilly from the time of the heanng it now takes about thirty d
receive the permit. This 1s another time interval that has been substantally

decreased as administrative experience has been gained

236. lowa Cope §455A.20 (1962 ) The following table shows the permits grante
by the Water Commissioner by use and by year, both oniginal and renew ['he numbers
to the left of the dividing line represent oniginal permits granted, the 1 ber to the

renewal permits.
TABLE 9

Permits Granted

1= r
I e fO570 ] 958

Industrial
Materntal Producthion (/0 550 , ' H0

Power Production (/0 14/() . s /1) 3/
Food Processing _ . (/1) 5/ 770 .
Manufacturing (/0 T/ S
\ir Conditioning /() 2/0 1 /0) 2/
Irrigation
Farms 1/0) 82/0 262/3 (
Gialf Clourses L) a0 /1)
apecially L. rops s | R /() 41/1 g/
Municipal : S : 1/0 29 /() () /() 0 o
H"‘- redtion {1y 1) g0 14 /() L/ |
Sloragege 00 2770 69 /0 { j
i"'.!'ll.'T. 0/ 0 (/1) 240
l'otal 4/0) 24870 S7R/9Q IS /1" 10
1962 f 4 ]
Industrial
Material Productuon 16/11 19/10 I6/1° 6
Power Production (/0 0/0 0/1 . -
Food Processing 1/1 1 /) 6 /1
Manufacturing _ 3/3 5/1 4/0 ;
Air Conditioning (/0 0/() (/1 (/1 |
Irmgation
Farm 15/9] 21/120 22/104 /19 ¥
Gollf Caurses 2/2 6/ R 7/%
k“|'5|'-_| ||1,_ i rops 6/16 0 _"|"| 6/ 10 . 0
Municipal 11/2 16/ 1 9/3 {
Recreation . 5/3 3/1 2/7 .
SO 62/2 Qiy/ () Q4 £
(M her pav 2 71 L /1) I
lotal 126/13] 16 | 6'S 7971 gy |
1957 fgures represent approximately one-half yvear
1965 firures represent only the first six months of tl
2317. The following table shows the average time lapse betwegen the tn Ican
eived a heanng on his oniginal applhication and the tume s pen
rranted I'he heoures tend to document the Council’'s “go slow policy on potenti




Appeal

A right of appeal is provided from the Water Commissioner’s determin-
ation to the Natural Resources Council. Appeal may be taken by any party

consumptive users practiced during the early vears of administration. For example, in
1960 the average farm irrigation permit granted was received nearly a vear and a half
after the hearing, In the later years the figures show relatively prompt action in issuing

TABLE 10

Time Lapse Between Hearing and Permut

the permit.
[/se 1957% 1958
Industrial
Materials Production NI- R3
Power Production ,, NI 113
Food Processing ... NI 62
Manufactuning . ... NI 33
Air Conditioning .. NI 32
Irrigation
ROIEE oo sy duaai 127 162
Golf Courses ...... NI 81
Specialty Crops ... NI 196
Municipal .......... 8 63
REGTERHOR v o2 o ans TR 59
SIOTBEE . . iieiaeiwa NI 44
Other .. ... ... NI NI
Average for all uses .. 97 111

1959 1960 1961 1962

97 76 28 24
89 NI 71 NI
g 10 NI 7
137 46 15 37
118 46 28 NI

298 349 75 80
158 297 82 18
334 512 51 56
36 I8 26 41
271 12 37 160
31 151 15 14
2 6 8 2
201 205 30 37

4+ NI means no permits were issued in this year for this use,

L

1957 figures represent approximately one-half year.

**1965 figures represent only the first six months of the vear.

- The next table shows the total average time elapsed from the date application is filed
until the date a permit is issued. In essence, this table is a combination of the two pre-

vious tables dealing with time lapse.

TABLE 1]

Time Lapse from Application to Permit

[se 1G957*% [958
Industrial
Materials Production NI+ 207
Power Production ., NI 202
Food Processing ... NI 123
Manufacturing . ... NI 118
Air Conditioning .. NI 64
Irrigation
FRNR . e ba bnn iia 180 339
Golf Courses . ... .. Nl 209
Specialty Crops .. .. NI 340
Municipal .......... 39 157
Becrealion - ... ... NI 126
Storage ..... . N 10]
T R . | NI
Average for all uses 145 236

1959 J960 ]96] 1962

2800 174 64 335
426 NI 159 NI
248 37 49 30
247 79 71 62
277 81 52 NI

562 666 260 150
5600 568 110 46
580 779 101 84
154 135§ 50 70
497 506 69 405

80 151 41 34

6 33 31 27
410 361 66 T

4- NI means no permits were issued in this year for this use.
* 1957 figures represent approximately one-half vear,

L

1965 figures represent only the first six months of the year.
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1963

24
NI
19
92
NI

26
130
NI
64
195
9
NI
33

1963

56
NI
47
123
NI

64
164
NI
96
254
44

~y
—

64

1964 1965**

25
NI
80
28
NI

53
40
I3
59
[0
11
NI
30

1964

56
NI
110
61
NI

97
69
103
. b
58

38
51

70

44
NI
23

8
NI

66
22
162
23
25
14
15
33

E5 0 s

712
NI
40
NI
102
68
193
S0
S0
5()
34
64
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aggrieved by the determination of the Commissioner. Such an appeal must be
filed with the Council within thirty days of the determination and must state
the grounds of the appeal. The director of the Council sets the time and date of
the hearing and everyone who appeared at the Commussioner’s hearing or any
hearing i1s given notice by ordinary mail.***

By statute, the Council is to prescribe rules and regulations governing the
appeal to this body.*** The same set of rules and regulations used for the

original hearing before the Commissioner have apparently been adopted to

cover the hearing on appeal. This means that the appeal is in effect a complete
retrial of the onginal hearing before the Commussioner,

After hearing all the evidence the Council files 1ts own determination set
ting forth its findings. The Council apparently applies the same standards as
the Commissioner. A copy of the determination is sent to the applicant and to
any person appearing who in writing requests a cop)

Further appeal is permitted if a party is not satistied with the Counci’s
determination.®* Within thirty days of an adverse determination by the
Council, a party may file suit in the district court of the county in which the
property affected is located. Upon receipt of notice of this appeal, the Council
must file a certified transcript of all proceedings and orders affecting the case
with the clerk of the court. On this appeal the case is again given a complete
airing as the statute provides for the court to hear the matter de novo. In this
round the Council has the burden of showing that its acts and orders were
“reasonable and necessary.”*** If the Council can show both, its determination
should be affirmed. This required showing by the Council represents a complete
shift of the risk of non-persuasion between the parties. At the original hearing,
the applicant must show by affirmative evidence his right to obtain a permit
On appeal to the courts, it is the Council which must take the affirmative role

Appeal to the lowa Supreme Court is also available to a party aggneved
by the district court’s judgment. The lowa Rules of Civil Procedure control
the procedures in this appeal.®

On its face the appeal procedures are subject to severe criticism for their
redundancy. As a result of the multiple appeals available, any agerieved party
may demand no less than three separate full hearings on the same issuc Fur-
ther, the scheme provides motivation to keep appealing by requinng the
Council to shoulder the burden of justifying its determination when the third

238, lowa Cope S455A.19(8) (1962).
239, Towa CobpE S455A.19(9) (1962),
240, I'bid

241. lowa Cope 5455A.37 (1962).
242 hid

243, See lowa R. Crv, P, 368. 8455A.17 of the act provides that the districl court or
Supreme Court may stay the “order™ of the Council, but otherwise an appeal will not
stay the operation of an order. This has been interpreted as including permuts
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round of appeals is reached. After losing three full hearings, a party may still
try his luck with the Supreme Court. About the only good thing that can be
said about the appeal procedure is that it has not been invoked frequently. In
only nine instances have the Commissioner’s determinations been appealed to
the Courcil. In all cases the Commissioner’s findings were sustained. One ap-
peal was filed in the district court, but it was subsequently dismissed.*** Thus
far good fortune has smiled on the Council in the form of relatively bountiful
water supplies. When water shortages again occur, this seemingly endless
appeal procedure could prove to be a substantial obstacle to administrative
efficiency.**
TRANSFER OF PERMITS

Section 455A.20 states that a water use permit is an appurtenance to the
land on which the water is used. This indicates that even though the permit is
granted to an individual, 1t does not confer on the permittee a general personal
privilege to divert, withdraw, or store water. Instead it allows the use of the
specified amount of water for the specified purpose on that land. If the per-
mittee moves his water using operation to another location, his permit for use
at the old location does not move with him; a new permit will be required if
water 1s to be used at the new location.**

Consistent with the theory of the permit attaching to a particular tract of
land the statute provides that a permittee may transfer his interest in the permit
by “conveying, leasing, or otherwise transferring the ownership of the land
described in the permit.”**" Because the permit is appurtant to the land, pre-

244, One appeal was dismissed for want of prosecution. In the other case the City
of West Des Moines filed an appeal in district court challenging the short duration of the
permit it received on the ground that the time was too short to allow advantageous bor-
rowing. Later a sufficient water supply was obtained withoul the construction for which
the permit was sought, so the appeal was dismissed.

245. The Iowa Natural Resources Council, Report for the Biennium Ending June
30, 1964, contains the following passage:

It 1s again recommended that Section 455A.37 be amended to avoid the possibility
of unwarranted expenditure of State funds through litigation of appeals encouraged
by the statute. This section provides for appeal to the district court from Resources
Council actions and orders and, contrary to normally applicable rules of law, places
the burden of proof that such actions are reasonable and necessary upon the Resources
Council. Imposition of the burden of proof on the regulatory agency tends to encourage
appeals from Resources Council actions and orders, many of which are the result of
review proceedings. Other provisions of this section requiring the Resources Council
to furnish a certified transcript of all proceedings before the Council and providing
for a trial de novo on appeal to the district court would seem to afford ample protection
to individual rights,

The bill submitted by the Council to the 1965 session of the lowa General Assembly
contained a provision changing the burden of proof in appeal. 5.F.518 §4. The hill was
| passed, but the section relating to appeal procedure was deleted. Iowa Acts, 61st G.A..
ch. 372 (1965).
246, See lowa Cope §455A.20 (1962).
| 247, Towa Copg 5455A.30 (1962),
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sumably no special procedure 1s required isfer 1, An ordin deed o1
} i .Y : iz a t . bivd - i
easc should therelore suthce to assign the rights and duties represents

e v L i b Wi . L T —
permit to the transieree ol the land

[he policy of the Commissioner has been to ge &
transfers, particularly between material producers. As a pracucal matter, t
olicy has taken the form of inducing applications by the party in possession
of land who will use the water rather than by the land owner. Thus if a per
s required for water which will actually be used by a lessee, an effort 1s made

to encourage the lessee to make the permit application rather than the owne:

[f this effort is successful and the lessee 1s the applicant, then the permut wil
usually be granted for the remaining term of his lease. This 1s not true for
short-term leases by farmers who would be required to apply for a new permit
every year, but long-term lessees (up to ten years) and lessees who are ne

likelv to renew their lease are uniformly subjected to this treatment

If for some rcason the lease 18 terminated before the ¢ P c O
the water permit, the Commissioner will encourage the departing lessee
cancel his permit voluntarily. The same encouragement is given to owners who
sell their property during the term of their water permit. In this manner, an
new owner or lessee will be required to make his own application for a permi

] it v aalr=

This gives the Commissioner the opportunity to make direct contact with the
new user and explain what will be required of him. The Commissioner Iecel
that this policy leads to a much better understanding between himsell and the
user than would be possible otherwise,

[he chance to talk to the user also dispels any notions that, because he
succeeds to an existing permit, he is not really regulated. The statute pri

that the transferred permit remains “subject to the principle of benclicial use

and the orders of the Council.”**® The new user has the same duties and obhi-
pations as his predecessor had. However, without the opportunity on the part

of the Commissioner to explain what these obligations are, the new uscr would
likely be uncertain or unaware ol them I'he policy of the Commissione
therefore appears sound in that it avoids problems later on for both himsell
and the user

RENEWAL AND MODIFICATION

T |'| 5 r
[11 y LI

'he Commissioner’s policy is to notify a permittee that his pe:
o expire approximately sixty days before the permit expiration date. Once
notified the water user should then t'|'11i]"!i'IL and subnut to the Conu
an application to renew the permit. The renewal application 1s generally re-

ceived in the form of a letter. Permits may be renewed by the Commuissiones

148 Interview with Water Commissioner Richard Bullard in Towa Cuty, | , ¢
). 1968
249 lowa Cope 5455A.30 (1962)
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if an application for renewal is made before the expiration of the preceding
term. In his application the applicant should notify the Commissioner of any
desired changes in the permit.**"

The Commissioner sends notices of the receipt of the application for
renewal by ordinary mail to all persons who filed an appearance at the next
previous proceeding and to those persons who have requested notice of any
hearings affecting that arca. If an objection is filed within thirty days of the
date of notice by any person shown to have an interest, a hearing must be held.
Notice of this hearing is sent to the objector and to the same persons who re-
ceived notice of the application for renewal .***

If no objection is made within thirty days and if no change in the permit
terms is requested, then the permit may be renewed without any hearing, The
provision authorizing the granting of renewal applications without hearings
was added by amendment in 1965.7** Before that time hearings were required
for all renewals. There is no fee charged for a simple renewal.

250. This table shows the volume and distribution of renewal applications by vyears.
The figures reveal the approximate pattern that the foregoing discussion of the adminis-
tration would lead one to expect. Irrigation renewals were high in 1962-64 because the
bulk of the three-year permits were issued 1959-1961. Matenals producers were originally
given short term permits because the policy toward them was not yet settled, therefore
many were regularly seeking renewals. Permits of most other industrial and municipal
users have yet to expire for the first time. In this table applicants seeking renewals and
those seeking renewal with modification are compared.

TABLE 12
Renewal Applications

Use [1957* ]958 1959 1960 196] 1962 1963 964 1965%*
Industrial

Materials Production .. ... O 1 9 4 11 11 13 3 3

Power Production .. ... P () 0 0 | 5 0 1 0 ()

Food Processing ......... 0 0 0 0 1 1 1 0 0

Manufacturing ........... 0 )] 2 0 3 | 0 1 1

Air Conditioning .......... @ () 0 0 1 0 0 1 0
Irrigation

Farms .. .........c00veue. 0 0 3 2 35 115 95 95 15

Golf Courses ... icivssnay O 0 () §) 0 2 8 3 I

Specialty Crops . . 2w 0 0 | 0 4 23 14 9 3
MUDICIDRL .o waanvvaias e 0 0 (0 0 3 2 ) 3 1
Recreation ...... —— 0 0 0 1 2 3 3 6 0
Storage . . 0 0 ] 0 2 1 0 5 p!
IR o o w st a e e e 0 0 0 0 2 1 0 0 ()
Tkl .. esssies .. 0 | 15 8 69 160 135 137 26

*1957 figures represent approximately one-half year.
**1965 figures represent only the first six months of the year.

251. lowa Cope §455A.20 (1962) as amended by lowa Acts, 61st G.A., ch. 372 §3
(1965).

252. lowa Acts, 61st G.A., ch. 372 83 (1965). The above discussion 1s written on

the assumption that the Council will implement the recent legislative change. To date
this has not been done,
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If. however. a modification of the terms - DEel

involves a change in the beneficial use, a chanee in the place
Or an increase 1n the quantity, time, or rate ol water usage
111t l i-.' Y T[}l._ . ] 3. U -rL S lk.'ril: ';J I CC L “r C- A
ing 1s required. Notice for this hearing includes no
seribed 1n section 455A.19(3). The procedures
~ ¥ 1a + P 4 - ¥ R | 1 " 1 | . 1
pplicatuons for renewals and renewals with modific
those used at the hearine for the original permit
J.1 | N | ¥ ! l‘- BT w oy § f % 2T (TS :..- --. ¥
Prior to the 1965 amendment, the average lencth of
process the applications for renewal from tl t
s i ¥ 1 1 4
by the Commission untl the date the renewal 1s erante
| A1 - . 1 5 . " P 1 i :
enty davs., when a modification was mnvolived | T '
more, |he effect of the amendment should be to ¢ i
imately 1in half for uncontested renewals. The
notice 1s stll required, however the amendment should
- g % il 1 v T . | . T . ——
essary hearings, thus making 1t possible for the Commis C
determunations much more rapidly. Where the applicant
. ¥ r1' YL . v 7 s - I]-l.--- Inla F4# .
mitting his renewal application it should be possible freque
. Pl Irﬁ._-:| f 11y -:_:_11 1.15 3 -!1. 2 ity oyl -i*._...--g a ¥
ICIICWd !L.-I'!.-r-|rI!xl.-l.|-|.'L|I1 lI‘..-kL.:ll-a-.'ﬂI"' ALK R |
_""':.: ” c T. '||-'-.'-H‘|_'_' L:|‘ e shows the average timi | IPSC D
tion to renew or modify an existing permit was received '
lime the renewal permit was ulumately granted. |he 1963 ¢
six months of the yvear, therefore it was oo carly o expe n
delay due to the 1965 amendment providing for the possibilit
ings. The number of permits included 1o each ¢ ' LIOT
..r Il'rlllll i f
[ime Lapse Between Renewal Application and Pern
|‘ Ve Uiy
Industrial
o 1.

Matertals Production . . 112 99 58 31
Power Production NI NI 68 N
Food I.[-\-L-L"-‘-E”_'..-'_ NI N 15 04
Manutacturing . Y
Alr Conditioning NI NI 25 NI
Irrigation
Farms _ |08
Golf Courses AT NI NI N
‘\1"L'LI.:!E". { rops . A NI all B
Municipal bkt &a . NI NI 4 1 02
Recreation Al lr [ .l NI 23 g4 |58

i 4 N

Storage . NI NI 21 194
ther .. L S NI NI 25 A |
AvVerage for all uses b 8BS 59 52

NI means no permits were issued 1in thas vear for this use
*No renewal or modification permits were granted during

** 1965 hgures represent only the first six months of the veas

-0

NI
NI

N

™~
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In cases where for one reason or another the renewal permit cannot be
issued by the time the preceding permit is due to expire, the Commissioner has
the power to grant an extension of not more than ninety days to the expiring
permit during the pendency of the application for renewal . **' This very useful
power is zenerously exercised to avoid the problems of requiring another full
application and hearing.

An application to modify a permit may be submitted at any time: it need
not be associated with an application for renewal. If the modification sought
involves only a decrease in the amount of water used, the Commissioner may
grant the application without a hearing.*** All other modifications, whether
involving changes in the amount, source, diversion method, rate of withdrawl,
duration, or location of the permitted use must be applied for and processed in
the same procedure as an original application.**® For this reason, when the
original permit is issued, the Commissioner tries to anticipate any probable
changes and make allowance for them in the permit.

TERMINATION AND SUSPENSION

All permits are continuously subject to maodification and cancellation by
the Commissioner.**” Nearly all permits issued for withdrawals from wells or
reservoirs expressly advise the permittee that his permit is subject to modifi-
cation and cancellation under the provisions of lowa Code § 455A.28; how-
ever, absence of this statement either in the determination or on the permit
does not free the permittee from the operation of this provision.

A permit may be modified or canceled by the Commissioner with the
consent of the permittee, and without the permittee’s consent in case of:

(1) Any breach of the terms or conditions of the permit;

(2) Any violation of the law pertaining to the permit by the permittee;

(3) Nonuse;

(4) Necessity to protect the public health or safety;

(5) Necessity to protect the public interest in lands or waters; and

(6) Necessity to prevent substantial injury to persons or property in

any maaner.***

254, Towa Cope §455A.20 (1962), as amended by Towa Acts, 61st G.A., ch. 372 §3
(1965).

255, This is more or less a policy derived from the negative inference of £455A.20
in which a hearing 1s specifically required for a change in the terms of a permit effecuing
an “increase in quantity.”

256. lowa Cobpe §455A.20 (1962), as amended by [owa Acts, 61st G.A., ch. 372 &3
(1965).

257. Towa Cope E85455A.20, .28 (1962).

258. Towa Cone §455A.28 (1962), One provision associated with possible termina-
tion that deserves further comment is §455A.29. Although the purpose of this section
1s fairly clear, the language defies comprehension. Apparently the idea 15 that the Com-
missioner is 1o notify a permittee whose use has ceased for three consecutive yvears, that
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In all cases where the modification or cancellation are without the permittee’s
consent, a hearing after a minimum of thirty days’ notice to the permittee is
required,

Other than consensual modifications and cancellations, the only ground of
the statute invoked to date to cancel a permit has been that dealing with breacl
of the terms or conditions of the permit. Typically these situations arise when
the permittec becomes delinquent in submitting required reports descril
his water use

As a general rule, permit holders are diligent in preparing and submitting

the necessary reports to the Water Commuissioner. Faitlure to do so is usually
attributed to either oversight or a fallure on the part of the permittee to realize
that reports are necessary even though no water has been used. In such cases
the Commussioner sends a letter advising the permit holder of the fact
normally the report 1s promptly submitted. But, if the permit holder still

to submit the reports after recerving notice of his delinquence, the Commi
stoner writes a hinal letter informing the permittee that a hearing for cancella

unless he apphies for and receives an extension, his permit will be terminated. It

.IP[‘-EI;IHI“H 5 Ihilrl ['I'!.j,,h_'_ :_|||;' ( |.1'|Ij']l~_1| Hi.l?‘h 5:;!'][ Il Ir no .'.ri" ICallon 1s T -.!..!'_.
permit 1s terminated. The situation sets out no time limuts for apphcations for
and 1s otherwise generally unintelligible. The Commussioner has not found occasion

utilize this section—he 15 not sure what Il means either

-

according to the four possible explanauons tor their termination. It is read

§9. In the following table all permuts no longer in effect are classified by uvse

that the great majority of non-active permits were sumply allowed to expn

holders. The number of irnigation permits that have expired 1s signibcant trom
of view of overall potential of irrigation in lowa, As was noted earlie T
under irngation permits in lowa has remained fairly constant over the
In this same time 107 rngation permits were permitted to expire. It 1s reasonable
suppose that the onset of water shortage could easily lead to an awakening
in these currently dormant potential irrigators
F'ABLE 14
Non-Active Permits
[/se Expired Vol. Term Consolidated {
Industrial
Materials Producuon 42 17 l K,
Power Production 1 | (0 -
Food Processing U U U 0
Manufacturing 3 | 0 ()
Air Conditioning . 1 0 l
Irrigation
Farms . 89 () 1 \
Golf Courses . ... : 1) i {0 {}
Specialty Crops |8 | 0 ()
Municipal o () (0 2 I

() ] i

Recreation PR : 5

SEETRRB i oo bsaa e s e s 2 0 0 |
|
6

() l D
20 5 4

(Mher .
Total T S Y P e 17




tion of his permit will be held if the reports are not forthcoming. If the reports
are not then filed, the hearing is held and the permit cancelled.**"

A number of permits have been canceled in this manner, but no appeals
have been taken. It is the Commissioner’s opinion that these permit holders
were not exercising their water use right and thus were unconcerned by the
cancellation of the permit.

Under the act the Commissioner also has the power to summarily suspend
a permit for a period up to thirty days if he finds it necessary in an emergency
to protect the public health or safety or to protect the public interests in lands
or waters against imminent danger of substantial injury, or to protect persons
or property against such danger. In connection with an emergency the Com-
missioner may also require the permittee to take such affirmative actions as
may be necessary to prevent or remedy the types of injuries described above.
The Commission exercises this power through a written order to the permit-
fég. ="

If the order is intended to remain in effect for more than thirty days, the
permittce must be given ten days’ written notice and an opportunity to be
heard. The hearing should be of such a nature as to guarantee the permittee
fair treatment, but a hearing of the type held before the permit was granted is
probably not required.

One question raised by the statute is whether the Commissioner is empow-
ered to issue more than one thirty-day suspension consecutively to the same
permittee. The availability of the ten-day notice procedure argues convincingly
against such a practice. The Commissioner has not yet found it necessary to
use this emergency power to suspend the permit.

CONSTITUTIONAL LIMITATIONS

On 1ts face the lowa Water Act makes rather extensive alterations in the

260, Interview with Water Commissioner Richard Bullard in lowa City, lowa,
March 14, 1966,

261. Towa Cobpge §455A.28(3) (1952). Another interesting question associated with
the Council's power to modify and cancel permits for cause relates to water impounded
under a storage permit, Stated bluntly, the question is, could the Commissioner cancel
or modify a storage permit in time of water shortage, and thereby require the permittee
to release his stored water for the benefit of downstream users. This 1ssue should not
be confused with the requirement commonly inserted in storage permits requiring the
release of stream inflow where necessary to prevent downstream damage. See note 191
supra. Section 455A.1 includes a definition of “Impounded or stored water” which
seems to give the impounding party absolute ownership if the water is captured pursuant
to the provisions of the act. Does this refer to all impounding and storage, or only to
unregulated activity authorized by $455A.277 It would appear logical arguments can
be made for either position. Understandably, the Commissioner is unwilling to venture
an opinion, but it seems likely that the Council would be very reluctant to require the
owner of an impoundment, who had planned ahead for times of water scarcity, 10 open
his drain valves for the benefit of downstream grasshoppers.
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rights to the capture and use of water which existed under the common-law
riparian doctrine. Because of these changes, it is perhaps inevitable that the
constututionality of the act will at some time be called into question. There-
fore, it may be helpful at this point to review the possible constitutional prin-
ciples upon which the act might be challenged as deficient, substantive due

[ =

process, procedural due process, and deleganon of powers.

THE FPOLICE POWER AND SUBSTANTIVE DUE PROCESS

Each state has a positive power, termed the “police power,” t0 make
regulations in the best interests of the health, safety, and welfare of 1ts cit
izens.”* The police power is exceedingly broad in scope, encompassing reg
latons affecting traffic, health control, zoning, fire prevenuon, and consen

%

tion, to name only a tew. Of course, the state 1s not unbimuted 10 s EXercise
the police power. The regulations enacted under the power must be consistent
with the substantive due process provisions of the state and federal constitu
tions.”

The due process requirement is essentially a test of reasonableness, It
requires that a statute be rationally related to some legiimate end of the state
The means selected must be reasonable both in the sense that a rauonal legis-
lator could believe that they could achieve the desired end, and in the sense
that they are not an unreasonable means to achieve that end.”"' For example,
a legitimate end of the state might be the elimination of typhoid fever. A ration-
al legislator might think that that end could be achieved either by unplement
ing a comprehensive vaccination program, or by shooung cvery discovered
victim of typhoid. Both means would be rationally related to the end, but only
one would be reasonable. Within these broad limits, the states have much dis-
cretion in their regulations. The means selected need not actually achieve the
end in every situation, so long as it might reasonably be thought that the leg-

262, See, e.g., Queenside Hills Realty Co. v, Saxl, 328 U5, 81 (1946); Sinclair Rel
Co. v. City of Chicago 178 F.2d 214 (7th Cir. 1949); Consolidated Gas Uul. Corp. »
Thompson, 14 F. Supp. 318, 326 (W. D. Texas 1936).

263. The federal constitution guarantees in the fifth amendment that no person shall
be deprived of property without due process of law and prohibits any taking ol private
property for public use without just compensation. U.S. Const., amend. V. The various
states are subject to the same limitatuon under the due process clause of the fourteenth
amendment. U.S, Const,, amend. X1V, §1. Also see, e.g., Lrnigegs v. Allegheny Count)
369 U.S. 84 (1962); Delaware, L. & W.R.R. v. Town of Mornstown, Z2/0 U.S. 1ds,
193-95 (1928); Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415 (1922).

Ihe lowa Consutution has two relevant provisions: Arucle 1, section 9 bars depriva
tion of property without due process ol law and Artcle I, section 18 specilically provides
for compensation where a public taking 15 exercised.

264, See, e.g., Ray v, Blair, 343 U.S. 214, 226 (1952), Liggett Co. v. Baldndge, 278
U.S. 105 (1928): Lawton v. Steele, 152 U.S, 133 (1893).
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islation could do so.”*®* Moreover, the means selected need not be the most
reasonable means available. As the Supreme Court stated in Williamson v. Lee
Optical, “it is enough that there is an evil at hand for correction, and that it
might be thought that the particular legislative measure was a rational way to
correct it
The Iowa Supreme Court agrees with the United States Supreme Court
axiom that state legislative acts deserve a strong presumption of constitutional-
ity. 1f legislation regulating economic interests is “within the zone of doubt and
fair debate” and “not clearly and plainly prohibited by some constitutional
provision,” it is presumed constitutional.**" It is not within the judicial prerog-
ative “to pass upon the policy, wisdom, advisability, or justice of a statute.”*"*
An examination of due process leaves little doubt that the state has the
constitutional power to regulate the capture and use of water. That such reg-
ulation is a legitimate end of the state goes almost without saying. It is difficult
if not impossible to overemphasize the importance of water to a state and its
citizens. Surely the importance of water makes its regulation by the state as
appropriate as other types of police power regulations, such as zoning. Al-
though the Iowa Supreme Court has not had the occasion to hold directly on
the question of the constitutionality of legislative interference with riparian
rights, it has spoken in favor of such regulation in a few cases. In Harcher v.
Board of Supervisors, the plaintiff made constitutional objections to the
county’s actions assessing him for drainage work approved pursuant to a
statute establishing drainage districts. In upholding the act, the court spoke
extensively of the state’s right to regulate property for the greater collective
benefit of the public:
Recognizing in its fullness the individual right to the control of property held
by private ownership, there accompanies that right, as a limitation upon it, the
right of government to exercise control, at times absolute but more often
abridged, but always upon the claim that such control is necessary to subserve
the public good. . . . The court's so holding [a valid police power exercise in

drainage projects] have not recognized as the sole question that of a purpose
exclusively or essentially of public benefits in the results sought, but have pro-

265. See Williamson v. Lee Optical, 348 U.S. 483, 487 (1955); Williams v. United
States, 327 U.S. 686, 710-11 (1945).

266. 348 U.S. 483 (1955). The court further stated: “The day is gone when
this court uses the Due Process Clause of the Fourteenth Amendment to strike down state
laws, regulatory of business and industrial conditions, because they may be unwise, 1im-
provident, or out of harmony with a particular school of thought.” Id. at 488.

267. Steinberg - Baum & Co. v. Countryman, 247 Iowa 923, 929, 77 N.W.2d 15,
18 (1956). See also Benschoter v. Hakes, 232 lowa 1354, 1364, 8 N.W.2d 481, 487
(1943); City of Des Moines v. Manhattan Oil Co., 193 Iowa 1096, 1103, 184 N. W, 823,
826 (1921); Stoner McCray Sys. v. City of Des Moines, 247 lowa 1313, 78 N.W.2d
B43 (1956).

268. Steinberg - Baum & Co. v. Countryman, supra note 267, at 929, 77 N.W.2d at
18.
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ceeded upon the broader grounds that important to the state, to its cits
zens, as & whole, as well as to individuals whose property may thus be directly
affected by charges for benefits, that all the resources of a state shall, so far as
practicable, be brought to the point of effective service.-
I'he significance of this language for the lowa water statute is two-fold
lowa Supreme Court recognizes that water 1s an important “public” resource
and therefore a proper subject of police power regulation, and 2) the court
realizes that the essence of a ;"H:IL'L‘ pOower based .H.i.'!.;! HOry seneme 1S not 1S
ability to achieve a precise balance of equity among all regulated persons, but
rather, it 1s to marshal the state’s resources and to plan their use in a manner
calculated to maximize the public benefit on a state level

Although, in general, it can be said that the regulation of water 15 a legi
mate end of the state, speciiic U.l"i"llk\l[]l'l]% of the regulations '_'.|L__'_‘;‘ 11l D€
constitutionally challenged. Police power regulations have often been attacked

on the ground that, as applied to the particular property in question, they con

stitute a “taking” of “vested property rights™ without due process, prohibited
by the lederal and state constitutions.*™ Thus, in water regulation, 1t might be
argued that rights mherent In npanan owners under the common law have

become “vested” and that the alteration or termination of these vested rights

through the enactment of a water statute violates due process

I'he vested nights argument seems misleading in several respects. In the
first place riparian nights are “property’” only in a very himited sense. The com-
mon-law nparan owner had no property rights 1n the water in a stream, bul
l.‘['ll"\' a4 restricted I'IL:'_]II to use 1t. This T'Jghl WASs .Hl.]i.""lll..'l,'f O SHMLIAT :lf_.'_i|.r'- iy
other npanan owners on the watercourse, as well as to a considerable numben
of lederal and state powers,

I'L'Ili-.l["\ an even more serious objecuon 1o the “vested rights  argument
1s that the term would seem 10 be meaningless, Whether or not a partcular
right 1s termed “vested ™ sheds very hittle hght on whether the state can const
tutionally take 1t. Even the most faultless of property rights can be taken I

public purpose through the eminent domain power, accompanied by appro

269, 165 lowa 197, 201-02. 145 NW. 12. 15 (1914)

270, See, e.g., Reconstrucuon Fin. Corp. v. Bankers Irust Co, 315 Ub. 1oy (194
Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922),; Umited States v. Lilley, 124 F.2d
850, 861 (8th Cir. 1942)

271. See McCord v. High, 24 Towa 336, 342 (1868) where the court says: "1he nght
which the owner of lands has to a water-course flowing over them . cannot be laken
from him constitutionally for public use with just compensalion.”

272. Sce generally Willis v. City of Perry, 92 lowa 297, 301-02, 60 N.W, 727, 718
(1894). Lauer, The Riparian Right as Property, m WATER RESOURCES AND THE LAW,
131, 133-268 (1958): O'Connell, fowa's New Water Statil Fhe Constitutionaiit

Regwlatine Existing Uses of Warer, 47 lowa L. REv. 549, 381-94 (1962).
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priate compensation.?™ Thus, the real question arising from water legislation is
not the ability to take, but whether the owner must be compensated for the
taking. The term “vested” is merely a label attached by courts to interests they
deem worthy of protection under the facts of a particular case.

The cases seem to reveal a tendency of requiring compensation in those

situations where government action is direct and is aimed at a specific party
or a specific piece of property. Thus, compensation was awarded where the
federal government condemned a dam,*™* requisitioned all the electric power
produced by a particular power company,** or revoked the easements of a
particular railroad.*”¥ However, where a demonstrable injury results indirectly
from an exercise of governmental powers, the courts are less likely to require
compensation.*”” Compensation has been denied, for example, for consequen-
tial damages arising from a readjustment of a regulatory scheme, such as a
modification of regulations for optical appliance*™ or rental regulations.>™ In
Higgins v. Board of Supervisors, the lowa Supreme Court made its position
quite clear in this respect:
Acts done in the proper exercise of governmental powers [in this case the police
power!, and not directly encroaching upon private property, though their conse-
quences may impair its use, are universally held not to be a taking within the
meuaning of the constitutional provision.*s"

While in general consequential damages arising from government regula-
tions do not require compensation, this is not always the case. Sometimes the
damage to the individual is so great, even though it arises only indirectly and
from a perfectly proper exercise of regulatory power, that courts will require
compensation. The test used to determine whether a particular injury is com-
pensable is essentially one of fairness. As such, the outcome of the test will
depend heavily upon the peculiar facts of the case under consideration. Com-
pensation will be awarded if, after considering all the facts, the court decides

273. See Dunham, Griggs v. Allegheny County in Perspective: Thirty Years of
Supreme Court Expropriation Law, in THE SUPREME CouUrT REVIEW 63, 65-71 (1962)
and cases cited therein.

274. Monongahela Nav. Co. v. United States, 148 U.S. 312, 345 (1893),

275. International Paper Co. v. United States, 282 U.S. 399 (1931).

276. Noble v, Union River Logging R.R., 147 U.S. 165 (1893).

277. See Dunham, supra note 273, at 73-90 and cases cited therein.

278. Williamson v, Lee Optical, 348 U.S, 483 (1955).

279, In Fleming v. Rhodes, 331 U.S. 100 (1947), the Supreme Court, in prevent-
ing enforcement of an eviction order of the state court rendered before the enabling
legislation was enacted, rejected the contention that vested rights were taken without due
process when the application of certain rent regulations were sustained. The Court
stated, "So long as the Constitution authorizes the subsequent enacted legislation. the
fact that its provisions limit or interfere wih previously acquired rights does not condemn
it.” Id. at 107,

280. 188 lowa 448, 457, 176 N.W. 268, 271 (1920).




the public benefit achieved by the regulation is outweighed by the amount of
injury to the plaintiff.**' An example is the United States Supreme Court Case
of Griges v. Allegheny County.*** That case involved landing routines estab-
lished for commercial jet aircraft by the United States Civil Aeronautics
Administration at the Greater Pittsburgh Airport. The landing routine resulted
in so many low-altitude jet flights over plaintiff's property as to render that
property unusable for practically any purpose. The court held that this was a
taking worthy ot compensation.

One can only speculate as to what result will be reached in litigation 1n-
volving the lowa Water Act. However, the uncompensated alteration of ripar-
1an rights is not without precedent. For example, in Gibson v. United States,’
the Supreme Court held that the consequential interference with riparian rights
resulting from the improvement of a navigable river was not a taking requiring
compensation. Moreover, in United States v. Commodore Park, Inc.*** the
court upheld government action changing the course of a stream to 1mprove
navigation, thereby cutting off completely the riparian’s access to the water-
course. Damages have been awarded, however, when overflow from a govern-
ment dam deprived the agricultural land in back of the dam of all value.”

State courts likewise have denied compensation in upholding state acton.
A recent decision by the Ohio Supreme Court held no compensation was due
plaintiff, a marine terminal operator, when the state highway commission built
a bridge which substantially impaired traffic to and from his terminal.**" The
Supreme Court of Louisiana held that where oyster beds were destroyed by
dredging operations of a state agency, the lessees of such beds where not ¢n-
titled to compensation for an “appropriation” of private property under the
[ouisiana Constitution.**

A group of Iowa cases speak of “vested rights,” which, although the)
concern zoning and building regulations, could influence the lowa Supreme
Court if and when the vested rights question comes up concerning the lowa
water statute. It is probably most accurate to characterize their facts as situa-
tions where individuals have relied to their financial detriment on building and
zoning permits that were subsequently revoked because they were erroncously
issued.

In Des Moines v. Manhattan Oil Co.,*5 defendant received a permit to

e

281. Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415-16 (1922

282. 369 U.S. 84 (1962).

283. 166 U.S. 269 (1897).

284. 324 U.S. 386 (1945).

285. United States v. Lynah, 188 U.S. 445 (1903)

286. State ex rel. Anderson v. Preston, 2 Ohio App. 2d 244, 207 N.E.2d 664 (1963).

287. Marie v. Police Jury of the Parish of Terrebonne, 161 So. 2d 407 (La. App
1964).

288. 193 lowa 1096, 184 N.W, B13 (1921).
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build a gas station on a lot zoned residential. Before the permit was rescinded.
the defendant had contracted 10 buy the land and to build the gas station and
had placed some construction materials on the lot. Nevertheless, the lowa Su-
preme Court held that since title to the land had not yet passed nor had any
construction commenced, defendant’s reliance was insuflicient to establish a
vested right. Language later in the opinion, however, suggests the real rationale
for the decision was that, although the defendant perhaps had some property
rights, they should be regulated to this extent because of the police power poli-
¢y behind the zoning scheme.

Call Bond & Mortgage Co. v. Sioux City**® involved similar facts with a
commercial green house in a residential zone. The only reliance in this case
was that the plaintiff met a Mr. Mahoney on the street and orally ordered five
thousand bricks — no price was set, no delivery was made, nor was there per-
formance of any kind by either party. The issue of the existence of “vested
rights™ here was not in constitutional terms as it was in Manhattan Oil, but
the court did hold there were not vested property rights.

The lowa court found a vested right in Crow v. Board of Adjustment "
where the appellant proceeded to construct a combination apartment-animal
clinic in a residential zone, relying on a building permit and an erroneous legal
opinion from the Iowa City Attorney. The court emphasized that “due to the
change in status quo during this period, Dr. Crow secured a vested right to
proceed under the building permit as issued.” Stoner McCray System v. City of
Des Moines*" approached on the due process level the question whether an
ordinance which interferes with rights in existing billboards amounts to an im-
pairment of vested rights. The court held there was an unconstitutional taking
in regard to the existing billboards; but they stated that the “regulation™ (bar-
ring) of future billboards is valid exercise of the state’s police power, thus
expressing the dichotomy of existing versus future rights which was only im-
plied in the above cases. The most recent of these cases, Board of Supervisors
v. Paaske *" involved a real estate entrepreneur who purchased five houses, ac-
quired permits to move them, dug basements, laid concrete footings, contracted

289. 219 Towa 572, 259 N.W. 33 (1935).

290. 227 JTowa 324, 288 N.W. 145 (1939).

291, 247 lowa 1313, 78 N.W., 2d 843 (1956). In dictum the court stated:
We do not wish to infer herein that under certain circumstances a municipality
could not provide for the termination of nonconforming uses, especially if the
period of amortization of the investment was just and reasonable, and the present
use was a course of danger to the public health, morals, safetv, or general welfare
of those who have come to be occupants of the surrounding territory. Id. at
1319-20.

There is a question whether this would apply to any alterations of water rights

under the lowa Act since this dictum appears to apply only to nonconforming uses.
292, 250 Jowa 1293, 98 N.W.2d 827 (1959).
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a possibility exists that the act might be held unconstitutional as applied to in-
dividuals who can show special circumstances. For example, an irrigator who,
at considerable expense. built pumps capable of withdrawing from a stream
enough water to raise a specialized crop needing much more water than normal
lowa crops, might claim an analogy between his position and that of the com-
plainants in the zoning and building regulations cases discussed above. How-
ever, to do so it would be necessary to show that his substantial financial outlay
was in reasonable reliance on the riparian law existing before the Towa act
was passed. Given the uncertainties interest in riparian system of water rights,
reasonable reliance on any right claimed under the former law will be ex-
tremely difficult to show. Therefore, except for the possibility of a few extra-
ordinary circumstances, it is doubtful that there can be successful constitu-
tional attacks upon the Iowa act on the grounds that it is violative of substan-
tive due process.

Nevertheless, because the fear of unconstitutionality is a cloud that seems
always to cast its shadow on regulation of this species,** there is considerable
merit in the idea of amending the act by adding to it a statute of limitation-type
curative provision. In essence, such a provision should require all persons
claiming rights to use Towa waters as the result of interests acquired prior to
the effective date of the act to file their claims with the Commissioner before
a certain date or the right to enforce their claims will become barred. If the
period allowed for filing is adequately long, such a provision should effectively
erase the possibility of the act as administered being held to have unconstitu-
tional destroyed valid rights.*™* Of course any claims filed within the period

293. See Fisher, Due Process and the Effect of Eastern Appropriation Proposals on
Existing Rights, with Special Emphasis on the Michigan Proposal, in THE LAw oF
WATER ALIOCATION IN THE EASTERN UNITED STATES 441 (1958); Lauer, supra note 272,
at 133-36; O’'Connell, supra note 272, at S81.

294. See Lauer, supra note 272, at 264-68. An example of statutery limitation on
existing uses can be found in § 303 and § 304 of the MopeEL WaTeR Use Acr. The draft-

er's comments to these sections suggest that they should satisfy constitutional require-
ments.

“Section 303 [Preservation of Existing Uses].

Alternate 1

[ fa) The withdrawal of water directly from any contained or ground water
source, an application of water for the production of power, or an 'mpounding by any
dam, waterway obstruction, or reservoir of any contained water, which is a lawful and
beneficial use, other than a domestic use, (1) being made at the effective date of this Act,
(2) to be made in conjunction with facilities under construction at the effective date of
this Act, or (3) made within the [three| vears prior thereto, may be continued if the
user complies with the provisions of section 304, ]
section 304 [ Certification of Existing Uses).

(a) Within [three] years after the effective date of this Act, the Commission shall
require by rule any person making a use preserved under section 303(a) to file a decla-
ration of his use with the Commission within [three] months after the effective date of
the rule. In its rules requiring the filing of declarations of existing uses, the Commission
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hearing, although in many instances these parties are invited to present their
views, 8

The difficult procedural problem presented by the Towa statute in this
area concerns the participation of third parties in the hearing concerning 1s-
suance, modification or cancellation of a permit. Without question, any per-
son interested in the outcome of the hearing may appear and support or oppose
the issuance modification or cancellation of a permit offering both evidence
and arguments. In the early days of administering the lowa statute such ap-
pearances were commonplace. Whether such persons are entitled to any per-
sonal notice of the hearings admits of great uncertainties, however.

Under modern constitutional notions of procedural due process, a person
whose rights may be adversely affected by any proceeding to which finality is
to be accorded is entitled to a notice of such proceeding in 1« manner reasonably
calculated, under all the circumstances, to apprise the interested person of the
pendency of action and to afford him an opportunity to present his objections.
In evaluating the adequacy of the lowa notice provisions vis-a-vis third parties,
three eloments must be considered: (1) The nature of the interests of *af-
fected” third parties, (2) the “finality” of the determination awarding the per-
mit, and (3) the reasonableness of the notice provisions.

Third Party Rights

As an initial proposition, it would seem that the granting of a permit to
use lowa waters may aflect rights of others than the particular permittee in-
volved. Under the statute the grant of a permit is conditioned on the Water
Commissioner’s finding that the proposed withdrawal is not detrimental “to
the interests of property owners with prior or superior rights who might be
affected.”™" As administered this limitation is rendered somewhat nugatory,
yet it suggests that the legislature contemplated that the property interests of
third persons might be affected by the issuance of a permit to any particular
applicant,

More to the point might be the interest of an irrigator holding a permit
in the granting of a permit to another irrigation use in the same reach of the
stream. Under the summation flow doctrine utilized by the Water Commis-
sioner each irrigation use permitted on a stream reach raises proportionally
the level of stream flow that must exist before any irrigator may draw water
trom the stream without an approved sharing agreement.** The granting of a
new permit, therefore, could be said to reduce in some measure the quantum

296. See 1 COOPER, STATE ADMINISTRATION Law 173-208 (1965); | Davis. id. at
§ 7.08

297, Towa Cobpg 5455A.20 (1962).

298, See discussion supra accompanying footnotes 185-207.
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of water rights held by existing permittees. Although it is impossible to predict
with certainty whether the courts would regard such third party nghts as of a

substantial enough nature to require that they be adequately notihied of the
hearing, in a proper case the likelihood of such a result must be recognized

Finalitrv of the Hearing
Before it can be said that third parties must be notified of hearings that
might affect their water rights, it must be determined that such heanings can
have a substantial adverse affect on such rights.”" Under the lowa scheme, 1t
might be suggested that third parties rights are not adversely affected because
the proceeding through which a permit is issued lacks finality Fhis argument
is premised on section 455A.28 which provides ‘Subject to appeal 1n the
manner provided by section 455A.19, subsection &, a permit may . 1IN Case
the water commissioner finds such modification or cancellabion necessary to
protect the public health or safety, or to protect the public interests in lands or
waters, or to prevent substanual injury to persons or property in any mannet
Under this provision it would seem that the question of the grounds
for issvance of a permit is always open and that at any time subsequent 10 the
granung ol the permit, these matters may be I'L‘-Ul"i.'llﬂd and re-examuned
On the other hand. the statute provides no procedure for an interested
third party to initiate a review of the grounds for continuation of a particulal
permit except the regular appeal provisions, which are usefuly only to the ex-
tent that the third party is made aware of the hearing result in ume Lo file dan
appeal. Therefore, it would seem that in many cases the third party who did
not know about the i‘r:mil d;*pha.‘.lhﬂ[l considered at the h-.'.um:h_' wouwld have
no direct procedure o call in question the “substanual mjury  to his rights,
but would have to depend on the Water Commuissioner to exercise his discre-
tion and call for a hearing on the issue of cancellation or modification. Such 4
restricted method for later raising his rights seems to be considerably less pro-
tection for third parties than what could be proy ided by noufying them ol the
hearing in the first instance. Further, 1t could be argued that any damage that
might occur between the granung of the permit and a later cancellation o1 maod-
ification is not remedied by the provision authonzing such cancellaton or mod-
ication. On the whole, it would seem that the proceeding through which a
water permit 1s granted partakes ol sufficient finality as to third partes as 1o
raise a procedural due process question if the notice of the hearing 1s not

adequate.

199, Sce | COOPER, op. cit, supra note 296, 135-39; Oberst, Parties 1o Admuinistrative

Proceedings, 40 Micu, L. REv. 378 (1941)
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Reasonableness of the Notice

Thus, we come down (o the cructal question — the adequacy. as to third
parties, of the notce provisions in the water statute, The test for adequate no-
tice has been stated thusly; “The reasonableness and hence the constitutional
validity of any chosen method may be defended on the ground that it 1s 1n 1tself
reasonably certain to inform those affected . . . or, where conditions do not
reasonably permit such notice, that the form chosen is not substantially less
likely to bring home notice than other of the feasible and customary substi-
tutes, oo

Under the lowa act the notice requirements are specified in detail. Upon
application for a permit 1o use water under the lowa act, the Water Commis-
stoner shall cause due notice of a hearing thereon to be published once a week
for two consecutive weeks in a newspaper of general circulation in each county
in which the property affected is located.” This publication must be within
thirty days, but not less than ten days, of the hearing date.”* The statement
“shall specify the date, time and place of hearing and shall include a concise
statement of the designated beneficial purposes for which diversion is sought,
the specific limits as to gquantity, time, place, and rate of diversion, storage or
withdrawal of waters, the name of the applicant and the description of the land
upon which waters are to be diverted, stored or withdrawn.” In addition, pro-
vision is made that such notice must be sent to interested state agencies,”'—
and to any other person who has filed a written request for a nouhcauon of
any hearings affecting a designated area ., . .7

Considering that a water user may be affected by o permitted use miles
upstream and perhaps in a different county, can it be said with assurance that
the notice provided for in the lowa act is reasonably calculated to actually
apprise all interested parties of the pendency of a permit application hear-
ng."* Four related issues are raised by this question: (1) The necessity for
some tvpe of personalized notice to interested third parties; (2) the sufficiency
of the lowa publication requirements if it 1s determined that general notice
may be adequate; (3) the effect of permitting interested parties to file requests

300, Mullane v, Central Hanover Bank & Trust Co, 339 U'S 306, 315 (1950).
This coase 15 umversally recognized as the touchstone for almost all due process notice
gquestirs.,

01, Jowas Cope 54535A.1 (1962) as amended by lowa Acts, 61st G A, ch. 172 &)
{1965

M2, thid

103, lowa Cope S455SA19(3) 11962).

304, From the statutory svntax it scems clear that “property affected™ in S455A.1
refers to the property on which the permitted use is to be made and not other property
that may be wlfected by gruntuing of the permitted use. One way around the notice prob-
lem discussed subsequently might be to struin the statutory language to obtain the latter
intcrpreiation
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for hearing; and (4) the possible curative ¢ffect of giving better notice than the
statute requires.

(1) The constitutional requirements for due process notice laid down in
the Mullane case have been further developed in recent years. An examination
of several of the important cases should shed some light on the question of the
sufficiency of the lowa act’s notice provisions.

Walker v. City of Hutchinson,*" 1nvolved a condemnation proceeding

brought by an administrative agency regulating private property for the public
beneht. Under the statutes of Kansas notice could be given by publicauon “in
the official city paper,” and it was so done even though the plaintiff's name and
address could have been ascertained from the official city records. The Court
held that because his name could have been easily ascertained, conditions rea-
sonably required direct written notice, and the failure to so provide was a
violation of fourteenth amendment due process of law, In discussing the Mul-
lane principles, the Court emphasized the significance of the particular factual
situation:
We there called attention to the impossibility of setting up a rigid formula as to
the kind of notice that must be given, notice required will vary with the circum-
stances and conditions. . . . In the present case there seems to be no compelling or
even persuasive reasons why such direct notice cannot be given. Appellant’s name
was known to the city and was on the official records. Even a letter would have ap-
prised him that his property was about to be taken and that he must appear if he
wanted to be heard as to its value. ™

Recently the Court passed on the constitutionality of a statute dealing
with condemnation of riparian rights which provided for notice by newspaper
publication and the posting of handbills.”" The plaintiff failed to make a timely
application for compensation for the taking of her ripanan rights. The pro
vision in issue required notice by publication in two specificd New York City
papers and two papers in the county where the property was located, once a
week for six consecutive weeks. Also handbills were to be posted simultane-
ously along affected watercourses at appropriate intervals. The Court found
actual compliance with these requirements. The plaintiff asserted that the re-
quirements of Mullane and Walker were not met by this statute because she
used the property only in the summer and thus the provisions were not likely
to give her notice. The Supreme Court reversed the New York Court of Ap
peals holding that in the circumstances, the newspaper publications and posted
notices did not measure up to the quality of due process required by Mullane

305. 352 LS. 112 (1956).

306, Id. at 116.

307. Schroeder v, City of New York, 371 U.S. 208 (1962). The plainuii’s complaint
alleged damages based on impairment of her ripanan nights relating to bathing, swim
ming, fishing, and boating due to the diminution in the velocity of flow in the river
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and Walker. The crucial factor seemed to be that her name and address could
have been easily discovered from the public records and that she did not actu-
ally see the newspaper notice, nor was any handbill posted on her property.

Closer to the issue under study is the decision of the Federal District
Court in Baumann v. Smrha,*® holding that the Kansas Water Act was not
constitutionally defective for its failure to provide for notice to affected
parties for a permit hearing. However, the rationale for this decision seemed
to rest on the ground that the Kansas permits are necessarily granted subject
to valid existing vested rights and to prior appropriations, and provision for
the protection of those rights, either by actions for damages or injunction, is
carefully made by the act. The court seemed to be saying in effect that no no-
tice issue was presented because no third party’s rights can be affected by the
hearing. As discussed earlier, this conclusion is not so easily reached under the
Iowa statute.

The adequacy of the Iowa notice procedures is very difficult to evaluate
under the emerging due process standards. The cases seem to say that if the
party raising the issue has an interest in the nature of a property right, he must
be given some sort of personalized notice if his identity is known or can be
discovered in the exercise of reasonable diligence. Thus, it would seem to fol-
low that where the identity of other permittees and existing nonregulated water
users likely to be affected by an action in regard to a particular permit are
known to the Water Commissioner, due process requires better service than a
two-time publication. On the other hand. the cases developing this doctrine
involve parties whose rights were clearly and directly affected by the action
taken, not third parties, the nature of whose rights border on the speculative.
It should be noted in this regard that the lowa court has in the past attempted
to distinguish between substantial and speculative interests in applying the
Mullane standards.*"*

A modification of the approach adopted by the court in the Baumann
case considering the Kansas provision might provide something of a compro-
mise answer, It is very difficult to take the position that third parties are en-
titled to no notice because their rights can in no way be aflected by the hear-
ing, But because the Towa permits are always subject to review and the rights
of third parties, are therefore, never completely cut off, perhaps it is reason-
able for Towa to take the position that, although notice of hearings concerning

308, 145 F. Supp. 617 (D. Kan. 1956).

309, See In re Estate of Pierce, 245 Towa 22, 27, 60 N.W.2d 894, 898 (1953)
where the court said in connection to the right of a will contestant to receive personal
notice of the admission of the will, “*These objectors . . . only interest in the eslate was
contingent upon a successful contest of the will . . . and then quoted from the Mullane
decision the passage, “Nor do we consider it unreasonable for the State to dispense with
more certain notice to those beneficianies whose interests are etther conjectural or fu-
ture,”
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permits should be provided for interested third parties, a general notice rea-
sonably likely to apprise such parties of the action will suffice, even 1n cases
where better notice might readily have been given. Whether this rationale will
weather the test of litigation, only time will tell; however, it does have a cer-
tain practical appeal to commend 1.**

(2) Assumung for the moment the validity of the foregoing rationale, can
it be saird that the lowa provisions provide adequate general notice! The
statute provides for publication of the notice for two wecks in the county in
which the property affected is located. Is this reasonably calculated to apprise
of the hearing a water user on the same reach of the stream, but 1n a different
county? Ought not notice be published 1n every county in which an atiected
user might be located? The answers to these questions are not readily
parent from the case authorities, A certain common sense efliciency and ex-
pediency suggest that it might be nigh to impossible 1o determune the full
range of effect of any particular water use. Still, to the extent it can readily
be determined that effects are likely to cross county lines it would secm reason-
able to require notice 1n the other counues.

Although by no means conclusive on the question, the rules and practices
of other admimistrative agencies with regard to published general nouce are
suggestive of the result a court might reach on this question. A federal agency
somewhat analogous in activity to the Water Commussioner s the Federal
Communications Commission. The F.C.C., in allocating licenses for radio and
television stations, regulates a resource — the ailr waves — not unlike water
in many of its charactenstics. The F.C.C. issues and modifies communication
licenses after a hearing on the matter at which competitors of the applicant
may appear and present objections. The F.C.C. rules provide for only a publ-
cation type notice of such hearings, and only in the city in which the facility
in issue is located. Although the licenses at issue are prized considerably higher
than water permits, no question has ever been raised concerning the suthciency
of such notice.™""

Insofar as they purport to provide general notice. the lowa provisions

310. It is likely that the notice provisions will stand a fair chance of beng sus
tained by the lowa Supreme Court under the doctrine of the Pierce case cited in note 309
supra. In federal court the outlook may not be so good, see 1| COOPER, op. ¢if. supra note
296, at 277

111, See 47 C.F.R. §1.580(c) (1966). Admittedly, this 1s a weak argument fo1
supporting the validity of the lowa notice provision, but the weakness lies less in the
analogy than in the circumstance that the F.C.C, rules have never been questioned. Sig-
nals from radio or T.V. transmitters in a particular city can affect stations n nearby
cities in much the same wayv that withdrawal of water at one location can affect uses
some distance downstream. The absence of challenge in a competitive business like com
munications might indicate the acceptability of the notion that requinng anything more
than general published notice at the site of the proposed facility would be highly imprac-
hical
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are at best minimally adequate. As a matter of sound policy. notice should be
published where it is likely to reach persons whose interests may be affected,
even if outside the county of the proposed use.

(3) If the notice provisions are found inadequate in a particular case on
either of the grounds discussed above, it 1s extremely unlikely that the oppor-
tunity to request notice®* provided in the act will cure the deficiencies. The
very persons for whose benefit the notice requirements are created are those
unlikely to know of the proceeding other than by receiving adequate notice
at the time it is held. It makes little sense to suggest that because they had a
right to file a request to receive notice if a proceeding of a certain kind were
ever held, by not filing such a request they rendered themselves undeserving
of adequate notice when the event occurred.”?

(4) One final possibility for sustaining the adequacy of the notice pro-
visions deserves mention. Suppose the Water Commissioner affords better no-
tice to interested parties than the statute requires, i.e.. he mails notice of hear-
ings to all parties known to be interested. Is the sufficiency of the notice to be
judged by the notice in fact received by interested parties or by the notice pro-
vided for by the statute?

A formidable body of older authority substantiates the proposition that
to be effective notice must be “legal”, that is, it must comply with the terms of
the statute under which is it given.** Under this theory, notice bevond the
requirements of the relevant statutory provisions is extralegal and of no effect.
Therefore, the argument runs, such notice would be ineffective to cure the con-
stitutional deficiencies of the statute,

Arrayed against this ancient learning is the modern constitutional law
concept of standing. The standing doctrine i1s concerned with the ability of
a particular party to challenge the constitutionality of a procedure and 1s prem-
1sed on the notion that constitutional questions should not be determined unless
the claimant raising the issue can show some injury as a result of the alleged
invahlidity.**

Applying this thinking, a party who in fact received constitutionally ade-
quate notice, or had actual knowledge of a proceeding, could not complain
that the statutory notice requirements were deficient. As yet. lowa courts have
not been faced with the necessity to choose between the “legal notice™ and
“standing™ approaches to the due process notice problem. When the issue is
taced the “standing” theory will probably hold sway. Hopefully, the water
permit procedures will not furnish the occasion for this test.

312. Towa Cope 5455A.19(3) (1962).

313. See generally on waiver of notice, 1 COOPER, op. cit. supra note 296 at 278.

314. See Wuchter v. Pizzutti, 276 U.S. 13 (1928): Bowin v. Talcott, 102 F, Supp.
979 (MN.D. Ohio 1951).

315. See generally 3 Davis, ADMINISTRATIVE Law 522.01 ef seq. (1958).
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IMPROPER DELEGATION OF POWERS

Perhaps the stiffest challenge the water permit law faces in the constitu-
tional area relates to the possible improper delegation of legislative powers to
the Council. State courts, generally, and the lowa court in particular, have been
extremely vigilant in protecting the balance of powers between the several
branches of government.*" This concern that the various departments of cov-
ernment not overreach one another is expressed in Article 111, Section 1 of the
lowa Constitution: . . . no person charged with the exercise of powers prop-
erly belonging to one of these de partments shall exercise any function apper-
L ~m|n to either of the others.

I{Lunlnu the closest scrutiny in lowa are attempts by the legislature to
confer on an administrative agency decision making powers requinng legisla-
tive-type judgment. Although the lowa court has addressed itself frequently
to the improper delegation issue, no clear pattern of approach has vet emerged
lowa's handling of the delegation of powers 1ssue depends heavily on !hc tvpe
of situation before the court. In almost all cases a balancing process 15 utilized,
weighing the public interest against the danger to rights intended to h..- pro-
tected through the separation of powers concept. Where the public interest is
highest, as in matters of health and safety. a proper delegation 1s usually found
Where the public interest is less and the threat to important rights 1s substantial,
the likelihood is greater for finding an excess delegation. Where the scale 18
more or less in equilibrium, the presence or absence of several factors may
cause the balance to be struck one way or the other. In passing. 1t -.|'m=.|.15 be
noted that the state of the lowa law on the issue of legislatuve delegation 1s
very similar to that of most other urisdictions.”® The federal cases are much
more liberal, though not much better reasoned.

The delegation of a power to an administrative agency will not be struck
down solely because the power delegated is legislative in its nature. Powers of
a type ordinarily exercised by the legislature may be delegated under circum-
stances where the necessity for such delegation may be readily perceived

116. See 1 CooOPER, op. cit. supra note 296, at 31-94; Lewis Consol. School Dist v
Johnson, 256 lowa 236, 127 NW.2d 118 (1964),

317. ."-H.L | CoopPeRr, id.; 1 Davis, op. cit. supra note 295, at §52.07-.16,

I1R. See | DAVIS, op. cit, supra note 295, at $§52.01-06. The traditionally liberal Fed
eral approach to undue delegation problems has been exiended to new heights in the re
cent interstate water apportionment case, Arizona v. Califormia, 373 U.S, 546 (1963), de-
cree entered 376 U.S. 340 (1964). The majority rejected guidance from the traditionally
applied equitable apportionment doctrine, and upheld the lunguage of the statute as pro-
viding an adequate standard for the allocation of Colorado River waters o the contending
states. The majority apparently was untroubled by the literal absence of any standard as
they explained “while the Secretary must follow the standards |[broad lumits] set out 1n
the Act he nevertheless is free to choose among the recognized methods of apporuonment

ar to devise reasonable methods of his own.”
119, See DAviS, op. cit. supra note 205 at §52.07-.10. In Mcleland v. Marshall
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This statement is most likely to hold true where the function to be performed
lies in the area of public health, safety or morals.”*® For example, the lowa
court has approved the delegation of authority to local health boards to dis-
cover and remedy any “nuisance, source of filth or cause of sickness™ found
on private premises in the community, including the power to prescribe neces-
sary health rules.”” The court pointed out that in absence of such a delegation
of power the enforcement of acts involving public health would be ineffective.

Similarly, in the recent case of Danner v. Hass,”** the lowa court sus-
tained the validity of a siatute authorizing the State Department of Public
Safety to suspend, without preliminary hearing, the license of an operator who
has committed a “serious” violation of the motor vehicle laws. The plaintiff
challenged the suspension of his license on the ground that the term “‘serious-
violation” was so vague a standard as to constitute an unconstitutional delega-
tion of legislative power to the public safety department. The court noted that
the question was not free from difficulty, but went on to state that the “trend
of authority is to uphold a considerable vesting of discretion in the department
for the purpose of promoting public safety.”

Where the public interest in the regulatory activity carried on by the ad-
ministrative agency is not large, but the possible prejudice to private rights in-
volved is substantial, the delegation of power must be spelled out in sufficient
detail that the administrative officer has relatively clear guidelines in which he
must operate, For example, where the city of Des Moines by ordinance dele-
cated to its board of zoning adjustments the power to authorize a permit to
occupy a stockyard after receiving certain fire and health reports, the court
found such ordinance completely devoid of guides or standards. conferring on
the board “virtually unlimited power . . . to authorize or not authorize a per-
mit... ...

Even where the public interest is substantial, a strong possibility for de-
privation of individual rights may cause the courts to require clear legislative
standards. For example, where the state highway commission was authorized

County, 199 Iowa 1232, 1238, 201 N.W. 401, 406 (1925) the court said:
The exact line of demarcation between legislative power and administrative duties,
in some cases, is not easily determinable. It may be stated in a general way that it i
for the legislature to determine what the law shall be, to create rights and duties and
provide a rule of conduct. This does not necessarily mean that the legislature must
lay down a strict rule that must be followed by an administrative officer; but that an
executive or commission may be vested by the legislative branch of the government
with discretion within certain limits, in carrying out the provisions of a statute.
320. See 1 CooPER, op. cit. supra note 296, at 85-87 and cases cited therein.
321. State v. Strayer, 230 Iowa 1027, 299 N.W, 912 (1941),
122, 134 N.W.2d 534 (lowa 1965). See also Broadlay v. Sioux City, 229 Iowa
1291, 291 N.W. 171 (1940).
323, Chicago, R. 1. & Pac. R.R. v, Liddle, 253 lowa 402, 408, 112 N.W.2d 852, 855
(1962).
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to establish regulations governing the use of highways, the violation of which

-

would constitute misdemeanors, the court found an unlawful delegation of
power owing to the absence of any real standards to guide the agency in formu-
lating its rules,***

In circumstances in which the public interest in the activity regulated 1s
substantial but less critical than matters touching on safety and health and no
great threat to private rights is apparent. it is very difficult to predict how the
court will resolve the adequacy of the standards provided to guide administra-
tive decisions, One factor recognized in lowa in such cases is the need for rela-
tively broad standards where a particularly complicated activity is being regu-
lated to permit the administrative agency's expertise to be utilized. In Miller v.
Schuster,”® the court approved a grant of power to the State Banking Board
authorizing 1t to hix maximum interest rates for small loans in an amount “as
will induce efliciently managed commercial capital to enter such business in
sufficient amount to make available adequate credit facilities to individuals
without the security or financial responsibility usually required by commercial
banks.” The court explained its holding on the basis of a long standing “com-
mon sense’”’ policy through which due regard is given to the difficulty of adapt-
ing legislation to complex conditions.

However, the difficulty of legislating effective standards does not excuse
the failure to specify any standards whatsocver where 1t 1s ¢lear some standards
could be formulated. In an important recent case the court struck down the
grant of power to the state superintendent of public instruction to “formulate
standards, regulations and rules . . . for the approval of the schools and public
junior colleges under his supervision,” and to enforce such rules by removing
from his approved list schools which he finds do not comply with them. " The
statute in question contained no provisions expressly bridling the superintend-
ent’s exercise of this discretion in these matters. As the court put 1, the statute
seems “to give the superintendent, with the approval of the department, unlim-
ited authority to do whatever he deems best in furthering the educational in-
terests of the state.” The court continued by recognizing that the modern trend
is to require less exactness in the setting of legislative standards, but held
“where standards or guidelines are readily possible, we think the legislature
may not abandon them altogether. . . .”

Other factors that may play a role in the outcome of cases of this type arc
the extent to which the regulatory action is penal in nature, the degrec to
which the separation of powers principle is compromised, the extent to which

324. Goodlove v, Logan, 217 lowa 98, 251 N.W, 39 (1933)
125 227 lowa 1005, 289 N.W. 709 (1940), 25 Towa L. Rev. 812 (1940)
126, Lewis Consol. School Dist. v. Johnson, 256 Iowa 236, 127 N.W.2d 118 (1964)
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regulation of the type ut issue is established as a matter of tradition, and the
measure of procedural protections built into the regulatory scheme ™

What does all of this Jdiscussion forebode for the lowa water permit stat-
ute ! Several sectons of the lowa act would seem 1o be suscepuible to antack on
delegation of powers grounds, Under section 455A 20 the Water Commis-
sioner s directed to issue o permit if he determines that the use in question

“will not be detrimental to the public interests . . . . or to the interests of prop-
erty owners with prior or superior rights who might be affected. . . " Later
in the same section in relation to renewal of permits, it is provided . . . per-

mits ray be renewed by the Water Commissioner for any penod of time not
o exceed ten years.” Section 4535A.21 attempts to assist the administrator in
s deliberations by directing him that “the declared policies and principles of
beneficial use, as set forth in this chapter, shall be the standard for determina-
ton. .. Section 455A.28 authonzes the Water Commussioner to modify or
cancel o permit - . " in case of any breach of the terms or conditions thereof
or in case of any violation of the law pertaining thereto by the permittee . . .
or in case the Water Commissioner finds such modification or cancellation
necessary to protect the public health or safety or to protect the public inter-
ests in lands or waters, or to prevent substantial Injury to persons or property
In any manner.”

In relation o the issuance of a permit, it could be argued that the stand-
ards are llusory and in fact the Water Commissioner 15 given complete dis-
cretion in the issuance of a permit. After all, whether a use 1s detrimental 1o
the public interest or to other private nghts s not a matter of fact; these are
matters requiring the exercise of the Commissioner’s judgment. If the judg-
ment gocs against the applicant, the permit s not issued, How many defini-
nons might be magined 10 such vague terms as “detrimental,” “public inter-
est,” and “supenor rights.” Are these meaningful guidelines for the exercise
of administrative diseretion? Does reference to the “policies and principles of
beneficial use™ serve (o chart the admmistrator’s path of decision?

Similarly, where are the standards goverming the exercise of the Com-
missioner's discretion in renewing a permit” Presumably, if the Commissioner
may renew a permit, he also may not, What eritena are 1o be emploved in de-
terminimg whether or not o renew” The same sort of objections can be rased
concerning the modification and cancellation powers. What standards control
the terms and conditions on which a permit is ssued, the breach of which may
lead to cancellation? What Solomon knows when “any manner” of injury to
persons or property s substantial? Of what law pertaining 10 permils  may

137, See | Conrrm, #p. i, repra note 296, st 7681 | Davts, op. oif. supre note
S5m0

| 53




the violation lead to cancellation or modification of the permit; is it the rules
and regulatons promulgated by the Councd?
Anyvone familiar with state delegation of powers cases will realize that

these questions are by no means spurious or facetious. These are the kinds of
inquiries courts make when 1ssues of legislauve standards are presented 1o
them. The rhetorical nature of many of these questions indicates the potential
vulnerability of the lowa statute. But how vulnerable is it really?

Projecung the water statute against the backdrop of lowa authonty, nc
public has a great In-
terest 1n water, regulaton of the resource may not quite reach the level «

completely analogous situation emerges. Although the

lice power exercise [ound in the health and safety regulation cases, although a
sound argument could be made that 1t should.”=* On the other hand, the prnivate
rights being regulated are of questionable substance. Consider the tenuous na-
ture of both the existing interests being regulated and the new nights created
by the statute. Hardly the weighty variety of rights that cause the judicial bal-
ancing arm to wt abruptly downward.

[ he situauon posed by the water regulation statute 15 more simuar (0 the

Miller and Lewis School District cases where the test employed by the cournt

'

seemed to be whether the explicitness of the legislative standuards were reasor
ably appropriate to the tlexibility and discretion necessardy required of the ad
ministrative agency by reason ol the complexity of the task with wiuch it s
charged. If the water act 1s measured against this cniterion, the chances Lo
linding of constitutional delegation seem bright

It cannot be said in connection to the water statute, as was said 1n Lo
Scheol Disirict, that no standards were provided by the legislature, The act
purports to provide standards, although in some instances 1t may be necessa
to imply them. The principle difficulty is the vagueness of the stundards, How
ever, water use regulation is an incredibly complex matter. Such regulation nec-
essarily involves utlization of the talents ol an expert administrative agency
Assuming the legislature has determined to regulate water (and note that
paramount state interest in water resources was declared), how much more
definite standards than those contained n the act could be tormulated! Is ben
eficial use not a standard that can be intelligently interpreted?™" The ditheulty
of creating more specific guidelines was compounded by the fact that nowhere
had experience at the type of regulation envisioned by the lowa statute been
acquired. Judged on a common sense basis, the standards provided by the
water statute should be found sufficient considering the uncertaintes inherent

328, Cf. State v. Van Trump, 224 lowa 504, 275 N.W. 569 (1937) where a rule
muking grant to the Conservation Commission was held an unconstitutional delegation

329, For an excellent collection of cases discussing the constututional adegquacy of
a standard couched in terms of “beneficial uses” see Ziegler, Starwtory Regulation and
Wiater Resources, in WATER RESOURCES AND THE Law 87, 97-101 (1958)
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in the regulatory venture at issue and the high current public interest in safe-
guarding the continued availability of adequate water supplies.®®

Reinforcing this view of the act’s validity are such factors as the adequate
procedural guarantees provided in the statute, the availability of judicial re-
view to correct abuses, the non-penal nature of the statute, and the circum-
stance that under the statute the agency is performing something of a proprie-
tary function — managing a resource owned by the state. Also of possible rel-
evance is the fact that the Water Commissioner has over the last ten vears
succeeded in interpreting and applying these vague standards to develop a
rational and workable administrative system that has so far operated in such
a fashion as to minimize the likelihood of the kinds of dissatisfaction that give
rise to constitutional litigation.

One other rather far-fetched constitutional issue should be noted in pass-
ing. The lowa act provided that “[alny person aggrieved” may appeal to the
district court from a determination by the Natural Resources Council, and that
the court is to try the matter de novo with the burden on the Council to prove
its acts “reasonable and necessary.” The court has power to “make such order
to take the place of the order appealed from as it is justified by the record be-
fore it.”** This provision might possibly be thought to present a constitutional
question under the lowa separation of powers provision as it purports to allow
the court to review and alter all aspects of the Council’s orders.

Courts often indulge in de novo review of certain acts deemed to concern
an administrative agency’s “judicial function.” Other acts considered to con-
cern the discretion of the agency in its area of expertise. are termed “nonju-
dicial” functions, and it is review of these matters that is occasionally declared
unconstitutional as an invasion of the executive power.”* Although the lowa
act seems to authorize the courts to substitute their judgment for the Natural
Resonrces Council’s discretion in its arca of expertise, it 1s unlikely the review

33(). An excellent statement of the permissive doctrine relating to legislative dele-
gation is contained in American Power & Light Co. v. SEC, 329 US, 90, 105 (1946)
The legislative process would frequently bog down if Congress were constitutionally
required to appraise beforehand the myriad situations to which it wishes a particular
policy to be applied and to formulate specific rules for each situation. Necessity
therefore fixes a point beyond which it is unreasonable and impracticable to compel
Congress to prescribe detailed rules; it then becomes constitutionally sufficient if
Congress clearly delineates the general policy, the public agency which is to apply
it, 2nd the boundaries of this delegated authority. Private rnights are protected by ac-
cess to the courts to test the application of the policy in the light of these legislative
declarations.
331, lowa Cobe 8455A.37 (1962).
332, See Sellin v. City of Duluth, 248 Minn, 333, 80 N.W.2d 67 (1956) (discharge
of employees); Jones v. Marsh, 148 Tex. 362, 224 S.W.2d 198 (1949) (denial of li-
cense); Household Fin. Corp. v. State, 40 Wash. 2d 451, 244 P.2d 260 (1952) (denial of
license ): Jaffe v. State Dept. of Health, 135 Conn. 339, 64 A.2d 330 (1949) (revocation
of license).
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provision could be successfully challenged as an unconstitutional delegation of
executive power to the judiciary. Such an arrangement is probably unwise,
but 1t should not be unconstitutional.

CONCLUSIONS AND RECOMMENDATIONS

I'his work might have appropriately be entitled “A Juimnid decade ol ex-
perience, etc.” One factor that must constantly be kept in mind in evaluating
this discussion of the lowa experience is the circumstance that this water allo
cation scheme, born in the drought years of the mud 1950's, has had 1its in-
fancy blessed with nearly a decade of relauvely abundant witer supphies. This
general plentitude of water has been something of a mixed blessing. It has
enabled the admunistrative agency delegated to carry out the legislative plan to
evolve its regulatory techniques with a minimum of resistance. On the other
hand, the relative lack ol competition for lowa’s water has postponed the kind
of contlicts that constitute the sternest test for such a regulatory scheme. The
permit system seems to work very well in lowa, but there 1s always that haunt-
ing uncertainty of how 1t will work under the stress of drought.

Adopuon of the lowa water permit system signaled the beginning of 4
new era in lowa water use law, but the lowa act was by no means a radical
solution to water allocation problems in terms of either the changes actually
wrought in lowa water nights or the contemporary thinking about water usc
as rellected by the water law of other states. Although the Iowa system has
several unique characteristics that render it readily distinguishable from other
states’ water use laws, the lowa statute i1s essentially eclecuc, attempung to
draw the best and most appropriate features from a number ol different
sources. As wrilten and administered, the system 1s characterized by an ex-
tremely broad coverage of water uses and a relatively low degree of regulation
thereol.

Because the lowa legislation seemingly was generated n great measure by
concern about increased demand for draught-diminished stream supplics an
ticipated from a rapidly growing interest in irrigation within the area, the prin-
cipal regulating function of the lowa system has been to settle the heretofore
uncertain position of irrigation in the hierarchy ol water uses. Under the i
parian system, it was unclear whether any priority existed between various
uses such as municipal, industrial, and irrigation; all are artihicial uses, but
only irrigation is completely consumptive. Under the permit system as admin-
istered, an irrigation use in excess of five thousand gallons a day is a regulated
use, while municipal and industrial uses are mitially unregulated. Further,
among regulated uses, the otally source-depleting nature of irrigation s recog-
nized through the specification of protected minimum flows in the permits of all
irrigators withdrawing from streams. The effect of the protected minimum
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flow requirement is to prevent consumptive users from withdrawing water dur-
ing periods of low-flow that would otherwise be available to nonconsumptive
users. To date. only all irrigation permits are written to contain protected flow
limitations, although many other uses may be partially source depleting. Thus,
to the extent the irrigator had rights equal to other artificial users under lowa’s
riparian rules, the water permit statute has altered those rights through recog-
nition of the essential differcnee between irrigation and other less consumptive
uses. However, in all likelihood no persuasive constitutional objections can be
raised concerning this alteration of an indefinite right into a regulated use.

Aside from the changes relating to irrigation, Towa water users have ap-
proximately the same rights under the statute as they did under common law.
True, if their use exceeds the statutory minimum, they must apply for a per-
mit, but if the use is beneficial (and it is difficult to conceive of a user making
a non-beneficial use, as the term is defined in the statute) the permit may be
obtained with a minimum of expense and delay. Presumably, any one may
receive a permit to use water if he can show his use beneficial. The statute
makes no requirement that the user own land contiguous to the water supply.
This represents a departure from riparian principles. but because no power to
obtain access rights is granted in the statute, it is unlikely that many nonri-
parians will seek permits. Another change of little practical consequence is the
possibility of losing a water use right through nonuse created by the act.

Because the law, as administered, attempts to create no priorities among
users, permittees under the act occupy the same general position as did ri-
parian owners under the common law. Rights of water users not regulated by
the statute are still apparently fully governed by riparian principles. No real
advantage is enjoyed by regulated or nonregulated users over one another,
save in the case of irrigators.

Other than regulating irrigation, the principle achievement of the lowa
act has been the creation of a base upon which further regulation can be built
when it becomes necessary to do so. The permit system serves several very
important purposes. In the first place it establishes conclusively the principle
that water use is an appropriate subject for regulation in lowa and it allows for
the development of an administrative framework through which future prob-
lems can be handled. Secondly, it takes the formulation of water rules away
from the courts, and places it in the hands of a public agency which will pre-
sumably develop considerable expertise in handling the problems of water use.
Moreover, it serves the very important function of gathering information.
Many of the problems encountered in the common-law rules concerning ri-
parian owners and ground water were due to a lack of factual knowledge about
water. No efficient regulatory system can exist untl it is Kknown how much
water is available, how it is used, and what effect such use has on the supply.
This information is now being systematically gathered and recorded.
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Finally, the lowa act provides for the public enforcement of the newly
promulgated water rules. Violations of the common-law water rules could be
ended only by those private citizens who had standing to complain of the vio-
lations. This was, at best, an inefhicient system of enforcement. The lowa act
provides an agency which is attuned to the public interest, and which 1s given
the power to enforce the rules by which the public interest is served. The per-
mit system does not contain the answers to all the questions concerning the
use of lowa's water resources; 1t does, however. ;*[L_n;\f; many ol the tools
through which those answers may ultimately be found

The temptation at this juncture s to include a long and detailed list
assembling, in one place, all of the relatively minor suggestions and recom
mendations scattered throughout this work. Such a list would undoubtedly
include some fairly important items such as the suggested amendment to cure
the shadowy vested rights problem and the recommendation relating to pro-
viding better notice of hearings to affected third parties. This temptaton 18
resisted in favor of placing concentration on one issue that strikes to the veny
heart of the permit system under development in lowa.

Perhaps the most unusual characteristic of the lowa system, at least as
presently administrated, is that it does not purport to do that which one would
normally suppose to be the purpose of water regulanon—the establishment of
priorities of use for times of scarcity

The supply of water is relatively inelastic, but the demand for it is not
Population and technological advances in the next century may put a severe
strain on our water resources. There 1s a limit to the number of users, con-
sumptive or otherwise, that can coexist in using any water source without
rendering that source permanently near or below the level required for 1t to
be fully used beneficially by anyone. If and when water demuands reach that
stage in lowa, necessity will compel the water administrators to discriminate
between beneficial uses, and to grant priorities to those which are most bene-
ficial in the light of the public interest.

At present, and for the immediate future, our resources are probably
great enough to justify the practice of granting a permit for any beneficial use
Increased regulation may not be necessary as long as water scarcity s caused
only by occasional temporary shortages or droughts. At some pomt in the
future, however, this policy is hikely to require re-examination.

If current projections of future water demands are to be believed, the
time of true competition for water may not be as far away as many lowans
belicve, If the lowa permit system is to be an enduring institution in the water
allocation field, those responsible for its development must fuce up to the need
to begin thinking about the priorities problems of the future now while time
still remains to fully investigate and reflect on the matter. Establishing priorities
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is such a difficult undertaking because no recognized standards exist for evalu-
ating the relative beneficialness of a use. It seems very likely that the greatest
contribution the present water administration could make to assuring the
orderly future development of lowa's resources would be to commence now
the protean process of research and deliberation that must underlie the creation
of standards for distinguishing among beneficial uses. The hour may already
be late.
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