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FOREWORD

In recent years the American trade union movement has been searching
for new avenues of growth. Unions have become very active among em-
ployes in the public sector. A development that perhaps has attracted less
notice has been increased union activity in organizing hospital employees.
Several unions have been making intensive efforts in this area. Among them
are the Teamsters; the Service Employees; and Local 1199, an affiliate of
the Retail Wholesale and Department Store Workers. The Nurses Associa-
tion has engaged in activities that are very similar to those of unions.

With this background in mind, Mr. Dennis Pointer has written a mono-
graph which deals with public policy toward labor relations in non-profit
hospitals. On the basis of his research, he makes specific suggestions for
change in the National Labor Relations Act.

The Center for Labor and Management is plmwd to publish this mono-
graph. It represents a contribution to what promises to be a lively discus-
sion in the years to come. Mr. Pointer’s mnchmom may generate heat as
well as light. If his work serves as the basis for reasoned discussion, the
Center will be well rewarded.

This research was conducted in cooperation with the Graduate Program
in Hospital and Health Administration at The University of Iowa and was

»L)qupporivd in part by a National Institutes of Health Pre-Doctoral Research
& Fellow 5«.}111} No. 1 FO1 HS 00002 from the Division of Health Service Re-
=) search and I){‘\‘E_‘]{}I]I]]{’Ht.
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Also, the Center is indebted to those private foundations and organiza-
tions whose interest and financial assistance have made the publication of
this m{}nognq}h pm;sil_llo.

Harry Graham

Assistant Professor and Program Director
Center for Labor and Management
College of Business Administration

The University of lowa
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CHAPTER |

INTRODUCTION

Long ago we stated the reason for labor organizations. We said
that they were organized out of the necessities of the situation;
that a single employee was helpless in dealing with an employer

. that the union was essential to give laborers opportunities to
deal on equity with their employer.

Chief Justice Charles Evans Hughes
NLRB v. Jones and Laughlin Steel.
Corp., 301 US 1 at 33.

Collective bargaining and unionization have only recently come into wide-
spread public and professional attention with respect to the non-profit seg-
ment of the health-care arena. Hospital employee strikes and attempts to
unionize have become well publicized in the last year due to major walk-
outs and organizational efforts in New York, Chicago and other metropoli-
tan areas.! The drive for union organization of non-profit hospital employees
and SuhSE‘flut‘l'tT collective barcainine efforts pdhl”(*lﬁ the unionization of
industry during the 1930s.

As a greater proportion of m::awtri-ll workers have come under union
agreements, the unions themselves have become increasingly interested in
attempting to organize the fnn_- wreas’ of American 1;11}01. Some of the
factors inhibiting union growth in the hospital sector in the past have
been: (1) the preoccupation of unions with organizing more lucrative
areas; (2) the low density of hospitals and the relatively small number of
employees per }'nﬁpitul- (3) the unstable nature of the hospital labor
force due to the relatively large number of women employees; (4) the
multiplicity of [}IDfE‘HHIt)ﬂd] and se miprofessional emplmﬂfs and (5) the
greater number and variety of skills in the hospital setting.?

Concerted efforts of unions in attempting ortram?atmndl drives focused
on clerical, professional, and hospital workers are illustrative of a relatively
new trend. So long as the American labor force was essentially manual in
mature, American unionism could look upon itself as the modem social

I Note: “Strikes Thrt;*atlr:n Four Chicago Hospitals,” Hospitals, Vol. 42, ‘\.'n. 3 (Feb-
ruary 1, 1968), p. 27; and, “3400 Workers End Strike of 25 Kaiser Facilities,” Hospitals,
Vol. 43, No. 2 (January 16, 1969), p. 37.

2 Leo B. Osterhaus, “The Effect of Unions on Hospital Management,” Part 2, “Factors
Stimulating and Inhibiting Unions,” Hospital Progress, Vol. 48 (July, 1967), p. 78.
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mass movement.® It is clear, however, considering the proportional decline
of the “blue-collar” worker in the labor force,# that unless the union move-
ment increases its enrollment density in the expanding job categories, the
union’s central social, economic, and political position as a power in mod-
ern society could be substantially weakened.

Hospital administrators, in general, have decided to ignore the prob-
lems and implications of union organization in the health-care sector. II-
lustrative of this attitude is the policy formulated by the American Hos-
pital Association, spokesman for the industry.5 3

The American Hospital Association further believes that such institutions

[non-profit hospitals] should be exempted from all legislative acts, federal .

or state requiring health care institutions to bargain collectively with any

union or professional groups of their employees.® (emphasis added).

3 Everett M. Kasslow, “Occupational Frontiers of Trade Unionism,” Proceedings of
the Industrial Relations Research Association, St. Louis, Missouri (December, 1960).

p- 189.

4 The number of white-collar workers in the American labor force has increased |
steadily since 1900 with the largest gains coming in the late 50s and early 60s. From |
1900-1950 the gains in the proportion of white-collar workers were primarily at the r'
expense of the drastically declining farm population which has never been highly un- '
ionized. However, data indicate that since 1950 the relative increase of white-collar
workers has been due to a shift from manual labor (the most highly unionized segment
of the labor force). See: Ibid., p. 189. The following table illustrates this observation.

Average Absolute Change of the Number of Workers ;

In Various Sectors of the American Labor Market
1910-1967°
Production Selected Service l
Period Agricultural Sector Workers Industries
1910-1930 — 52.9 n.a. n.a.
1930-1950 —128.5 n.a. n.a.
1950-1955 —309.0 285.2 238.2
1955-1960 -264.8 181.2 76.4 :
1960-1967 —300.5 179.2 265.7 v

®Figures expressed are the average increase or decrease of workers per year (in
thousands) for the period indicated.

Source: Data were extracted from, Handbook of Labor Statistics 1968, U.S. Depart-
ment of Labor, Bureau of Labor Statistics. Bulletin No. 1600, passim 67-73.

5 In a nationwide sample of 479 hospital administrators, approximately 80 per cent
of the respondents agreed with the AHA policy promoting the continued exclusion of
hospitals from federal or state labor law coverage.

This information was extracted from data gathered by Michael Hynes, “A Measure-
ment of the Responsiveness of the American Hospital Association to Its Membership,”
unpublished Master’s thesis, Jowa City, Iowa: The University of Iowa, 1969, unpresented
data.

6 Association Section, “Statement On Collective Bargaining in Health Care Institu-
tions,” Hospitals, Vol. 42, No. 2 (January 16, 1968), p. 112.
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Antithetical to this attitude is the perspective adopted by unions making
a ooncerted effort to organize the non-profit hospital industry. A spokes-
man for Local 1199 (New York) of the Drug and Hospital Employees
Union, AFL-CIO7 has confirmed a Wall Street Journal report that the
union has invested $350,000 in an organizational structure designed to
stimulate a nationwide unionization drive among hospital workers.8 Simi-
larly officials of HELP, the Hospital Employees Labor Program, a two-
union combination® last year announced its intentions of organizing all
Chicago area hospital personnel “from top to bottom.”10 11

Upon initial investigation it appears that the hospital sector is faced
with much the same situation, with respect to unionization, as industry as a
whole was during the first forty vears of the twentieth century. It is the
purpose of this monograph to examine the development and status of the
ocollective bargaining and unionization efforts of nonprofessional employees
of voluntary (mnon-profit) hospitals, generate some observations regarding
relative bqrrramlnrr power and the right to strike, and provide several al-
ternatives for action that will hopefully prevent, or at least soften, the im-
pending “collision” of union organizers and hospital management. The
first step in this task is to examine certain aspects of federal and state labor
law as they apply to non-profit hospitals.

7 Local 1199 originally represented pharmacy workers and began organizational ef-
torts in the hospital field during 1959. Its parent organization is the Retail Wholesale
and Department Store Union, an AFL-CIO affiliate.

8 “New York Union Planning Nationwide Hospital Drive,” Hospitals, Vol. 43, No. 3
(February 1, 1969 ), p. 117.

9 HELP is a joint effort of Local 73, Scrvice Employees International Union (AFL-
CIO) and Local 743, International Brotherhood of Teamsters.

10 “HELP Wins First Victory, Represents 1000 Workers,” Hospitals, Vol. 42, No. 2
( January 16, 1968), p. 124.

11 Note: In thirteen elections during the last two years HELP has won eight, lost
two, and experienced two ties. It now represents 4,000 of Chicago’s 40,000 hospital
emplovees. “HELP Two Years Later,” Hospitals, Vol. 43, No. 5 (March 1, 1969), p. 105.




CHAPTER I

THE LABOR LAW STATUS OF NON-PROFIT HOSPITALS

Federal Legal Environment 1 930-1947

During the last few years, with hospital employee strikes in most major
cities, the public and some health professionals have expressed surprise that
the union movement is expanding into the non-profit hospital sector.1?
Yet the union organizational effort directed toward the employees of non-
profit hospitals has a traceable history beginning in the middle part of the
1930s. In 1936 the American Federation of Labor (AFL) successfully or-
ganized a group of hospital engineers and nonprofessional workers in ten
San Francisco institutions.!®> A somewhat similar organizational effort oc-
curred in New York City during 1937; however, it met with considerable
resistance and a strike ensued.14

The National Labor Relations Act (1935), more commonly known as
the Wagner Act, did not specifically provide for the exemption of charit-
able, religious or educational institutions. Generally speaking, the courts in
several cases also denoted no implied exemption with respect to non-profit
institutions as a whole based on considerations stemming from impact on
interstate commerce.15

Eight years after the law was enacted the New York Court of Appeals
upheld the legality of the National Labor Relations Board (NLRB) to
assert jurisdiction over a labor dispute involving a hospital’s attempt to
gain an injunction to prohibit a threatened strike (Central Dispensary and
Emergency Hospital v. NLRB).'¢ The NLRB ruled that non-profit hos-
pitals were exempt from the provisions of the Wagner Act because of their
charitable status.!? In this particular instance the court decided that the
non-profit hospital was engaged in interstate commerce due to its purchase
of supplies across state lines, thus making the hospital susceptible to pro-

12 Leonard Berlow, “Are Unions the Answer to Collective Bargaining?” Hospital
Topics (May, 1961), p. 36.

13 Leo B. Osterhaus, op. cit., p. 75.

14 Ester Weismann, “Non-Profit Hospitals and Labor Unions,” Cleveland-Marshall
Law Review, Vol. 8, No. 3 (September, 1959), p. 482.

15 Note: NLRB v. Polish National Alliance, 322 V.S, 643 (1922); American Medical
Association v. United States, 130 F. 2d 233 (D.C. Cir. 1942) and, Christian Board of
Publications v. NLRB, 113 F. 2d 753 (7th Cir. 1940),

16 Central Dispensary and Emergency Hospital v. NLRB, 57 NLRB 393 (1943),
enfor'd 145 F. 2d 852 (D.C. Cir. 1944), cert. denied, 324 U.S. 827 (1945).

17 The NLRB has tended to treat non-profit institutions that are not charitable like
any other employer. See: Walnut Hills Country Club, 145 NLRB 8l.
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visions in the National Labor Relations Act., had participation in inter-
state commerce been the only criteria.

In the final analysis, since the National Labor Relations Act did not
specifically either include or exclude non-profit hospitals, the interpreta-
tion of the legislative intent was left to the discretion of the courts. As it
developed, the Central Dispensary and Emergency Hospital case proved
to be the exception to the majority of court rulings with respect to the ap-
plication of the Wagner Act to non-profit hospitals. In 1938 the Jewish
Hospital of Brooklyn sought an injunction against its employees to halt a
recognitional strike. The hospital argued that the Wagner Act was not in-
tended to cover “not for profit institutions” engaged in the delivery of
health-care and cure services, and that an injunction should be granted.18
The court granted the injunction, but not on the reasoning prnndnd by
the plaintiff. The court ruled, in this important decision, that the parties
must be engaged in an industry or trade where one party was motivated
to secure a livelihood and the other by a desire to earn a profit. The em-
ployees fulfilled the requirements of the former, but neither was ruled to
be motivated by monetary considerations.!®

The gcneml intention of the courts in response to perceived public
sentiment is illustrated by a 1941 ruling of a Pennsylvania court:2°

[Operations of hospitals] would be impossible, should we hold the Labor
Act applicable with all its attending ramifications, interpretations and pos-

sible cessations of service due to labor disputes. . . . Surely the I{‘”l‘i]ll‘ler
had no such intentions. . . .21

Most other rulings tended to follow this general line of reasoning as courts
concluded that (1) the intent of the Wagner Act was not to extend cov-
erage to the workers of non-profit charitable institutions, and (2) making
them susceptible to the act was not in the public interest. Additionally, the
rationale for excluding non-profit hospitals from the provisions of the labor
laws centered on a distinction between those who were in business for
personal gain and those who were not.>> A New York court stated that
the character of such employers [non-profit, charitable institutions]

18 The Norris-La Guardia Act (1932) specifically limited the granting of injunctions
in labor disputes unless coercion or force on the part of either party was clearly demon-
strated.

19 Jewish Hospital of Brooklyn v. John Doe, 252 app. Div. 581 (1938).

20 The Pennsylvania Labor Relations Law was modeled after the Wagner Act and
the arguments presented against hospital inclusion under this act typify the rationale
that was being presented for federal exemption.

21 Western Pennsylvania v. Lichliter, 340 Pa. 382, 17A, 2d 206 (1941).

22 Judith Vladeck, “Collective Bargaining in Voluntary Hospitals and Other Non-
Profit Operations,” Proceedings of New York University 19th Annual Conference on
Labor. Thomas G. S. Christensen (ed.), Washington, D.C.: Bureau of National Affairs,
Inc., 1966, p. 223.
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was sufficient assurance of fair dealing with their employees to render un-
necessary the protection of the Labor Relations Act.23

Neil W. Chamberlain and James W. Kuhn state that labor law can best
be understood if “one thinks of the courts as an instrument of society’s
adjusting to changed social conditions.”>* As we will note, the environment
created by the preceding court decisions formed the foundation for a
statutory enactment that embodied the prevailing mood of the public.

Federal Legal Environment 1947 to Present

With the passage of the National Labor Relations Act of 1947 (Taf-t
Hartley Act), non-profit hospitals were specifically excluded from federal
labor law coverage. The law states that

The term ‘employer’ includes any person acting as an agent of an employer,

directly or indirectly, but shall not include . . . any corporation or association
operating a hospital, if no part of the net earnings inures to the benefit of
any private shareholder or individual. . . .25

This was the statutory directive that encompassed the climate the courts
had created prior to 1947. The Taft-Hartley Act stands today as the na-
tion’s major piece of labor legislation.

The debate surrounding the adoption of the amendment specifically ex-
cluding non-profit hospitals from coverage (introduced by Senator Tyd-
ings) focused on two related factors. Flrst, Congress expected that the
National Labor Relations Board would continue to decline jurisdiction
over most cases dealing with charitable institutions, and that guidelines
should be drawn so that only non-profit hospitals would be exempted.26
Secondly, there seems to have been concern over whether hospitals were
engaged in commerce, especially interstate commerce, and that subsequent
regulation should be left to local authorities.2?” Additionally, the legislative
history of the Taft-Hartley Amendments denoted concern that charitable
hospitals were primarily a matter of local interest because they were exe-
cuting a quasi-governmental function.?® Succinctly stated, the Congress

23 Trrnrui of Columbia University v. Herzog, 269 app. Div. 24 aff'd., 295 N.Y. 605
(1945),

Also there seemed to be some concern that if non-profit institutions were requested
to bargain collectively, much charitable contribution would be withdrawn.

>4 Neil W. Chamberlain and James W. Kuhn, Collective Bargaining, second edition,
New York: McGraw-Hill Book Company, 1965, p. 279

25 National Labor Relations Act, 1947; I'—'nlxljt: 2.101, 80th Congress, lst Session, as
amended by Public L. 188, 82nd Congress, 1st Session. Section 2 (2) subquoted from:

Stephen A. Schlossberg, Organizing and the Law, Washington, D.C.: The Bureau
of National Affairs, Inc., 1967, p. 4.

26 JTudith Vladeck, op. cit., p. 225.

7 Michael Hynes, “The Union Movement In the Non-Profit Hospital,” unpublished
mimeo, Iowa City, Iowa: The University of Iowa, 1969, p. 7.

28 Albert X. Bader, Jr., “The Present Labor Law Status of Non-Profit Institutions,”
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believed that charitable hospitals were doing something that the states
wanted done, and would otherwise have to do themselves.2® The founda-
tion for this line of reasoning can be noted in Western Pennsylvania Hos-
pital v. Lichliter’0 where the Pennsylvania Labor Relations Act was not
held applicable to hospitals because the court ruled that hospitals were
not employers under the act. They were supported in part by state funds,
and thus were considered agencies of the Commonwealth of Pennsylvania.3’

The implication of the exemption of non-profit hospitals from the pro-
visions of the Taft-Hartley Act is clear. Section 8 (a) (5), reaffirmed the
Wagner Act and stated that it was an unfair labor practice for an em-
ployer to refuse to collectively bargain in good faith with his employees
or their representatives. / Additionally, it was made an unfair labor practice
to fire {*mplmw‘m ﬂ}r union activities or to discriminate against union
members in any w ay. Thus in the absence of any state statute which
specifically includes nnnpmﬁt hospital employees, such hospitals have no
legal obligations, under the law, to recognize or deal with their em-
p]-f}}'t'*ﬁ; on a oollective basis. Additionall v, the ]Hm[athl management can
engage in direct action to halt or limit union activity (e.g., removing or-
ganizers or limiting promotions to employees sympathetic to the umion
cause). In this manner, unions attempting to organize prospective em-
ployee groups are essentially barred from the hospital, at least in the
eves of federal legislation. One other implication, although more general
in nature but equally important, should be mentioned. The exemption of
non-profit hospitals from federal labor law coverage has been cited in
state courts as a declaration of desirable public policy with respect to in-
terpreting state laws which ne specifically include nor exclude non-
profit hospitals.

One example of a court proceeding based on a judgment stemming from
considerations derived from the Taft- Hartley Act will demomstrate the
line of thought incorporated by most judiciaries after 1947.

In 1960, 'tht Colorado Su]mmr Court ruled that St. Luke’s Hospital was
not I't"‘{]lllr{‘d to recognize or collectively bargain with re presentatives chosen
by its employees. The Court ruled that the State Labor Relations Act,
which was modeled after the Taft-Hartley Act, did not entitle hospital

Proceedings of New York University 19th Annual Conference on Labor. Thomas G. S.
Christensen (ed.), Washington, D.C.: Bureau of National Affairs, Inc., 1966, p. 240.

29 In essence, the Congress was considering non-profit hospitals to be an extended
arm of the state government (which were exempt from provisions of the Taft-Hartley
Act), ;

30 Western Pennsylvania v. Lichliter, 340 Pa. 382, 17A, 2d 206 (1941).

31 Albert X. Bader, Jr., op. cit., p. 14.

32 These points were orlgmaﬂv stated in the Wagner Act which the Taft- Hartley
Act amended.
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employees protection under its provisions.®®> The reasoning of the court
with respect to this decision was that: (1) state policy was against the dis-
ruption of critically important hospital functions by concerted efforts of
employees, and (2) the law imposes duty on these people to care for the
il].34

Reflecting on the development of the federal labor law status of non-
profit hospitals, several conclusions can be drawn. It appears that judges
and legislatures have expected the employees of non-profit hospitals to
share in that institution’s charity. Proprietary hospitals are not exempted
from Taft-Hartley thus the exclusion of non-profit health-care institutions
is due to their charitable status rather than being hospitals per se. Addi-
tionally, it has been assumed that since these institutions are by defini-
tion charitable, and noting that “charity begins at home,” employees of
these establishments would be treated equitably as a matter of course.®
Traditionally this has not been the case.

Employees of non-profit hospitals have been considered along with gov-
ernment employees, with respect to their exclusion from protection of the
labor laws, although they possess none of the benefits of public employ-
ment (e.g., guaranteed tenure, promotion review boards, job security pro-
visions and adequate pension plans).36 This logic does not parallel the
rationale of hospitals providing a quasi-governmental function, one of the
factors considered when excluding health-care institutions from Taft-
Hartley coverage. Additionally, in many instances, hospital workers, under
the jurisdiction of state labor relations laws, have been held to a level of
conduct not required of other employee groups. For example, several state
legislatures have severely limited the right of hospital employees to strike
or picket while not requiring employers to recognize or bargain collectively
with said employees.57

Since the Taft-Hartley Act makes no provision for dealing with non-
profit hospitals, this duty is automatically left open to the states” discretion.
The Constitution of the United States holds that any duty not specifically
assumed by the federal government reverts to the states.3® Thus it be-

33 St. Luke’s Hospital v. Industrial Commission of Colorado, 45 LRRM 2953 (1960 ).

34 Ihid.

35 Note the rationale provided in Trustees of Columbia University v. Herzog men-
tioned earlier.

36 Judith Vladeck, op. cit., p. 222.

37 Massachusetts does not require hospital management to bargain with its employees
although the state has the power to enjoin strikes.

38 The jurisdiction of state law with respect to the labor relations of non-profit hos-
pitals has been upheld in several cases. Note: Utah Valley v. Industrial Comm’r of
Utah, 199 F. 2d 60 (10 Cir. 1952) and, Utah Labor Relations Board v. Utah Valley
Hospital, 120 Utah 463, 235 P, 2d 520 (1951).
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comes necessary to briefly analyze applicable state labor laws. Before doing
this, however, it would prove beneficial to examine the single piece of
federal labor legislation that, by implication, includes non-profit hospitals
in 1ts coverage.

The L:‘ihdr-hianagement Reporting and Disclosure Act (1959) places
controls on the internal affairs of labor unions and on the conduct of the
union-management relationship. Specifically, the act requires that em-
ployers report:

I, promises to make, or the making of payments or loans to officials or other

representatives of labor organizations.

-2

payments to employees for the purpose of causing them to persuade
other employees to exercise or not to exercise, or as to the manner of exer-
cising, their rights to organize and bargain collectively.

3. payments to labor relations consultants under such circumstances to in-

terfere with certain employee rights.39
Reports of these actions must be filed with the Secretary of Labor. Penal-
ties for failure to file such reports or filing false reports, include fines up to
a maximum of $10,000 and/or imprisonment for one year.

The object of enacting requirements for filing reports on the aforemen-
tioned activities is to restrict such behavior. It was assumed that employers
would not want to make such actions known through the public filing of
reports, nor would they want to run the risk of engaging in such behavior
and not filing, thus becoming susceptible to the penalties. Hospitals en-
gaged in such dealings that Timit the employees rights to organize and
bargain collectively must, therefore, choose between two undesirable al-
ternatives or desist from such practices.49

The Applicability of State
Labor Laws to Non-Profit Hospitals

As noted earlier the individual states have usually decided to leave the
regulation and control of labor management relations to the federal gov-
ermment. Presently seventeen states and one territm}rr have enacted legisla-
tion dealing specifically with labor relations. In most cases, these laws are
modeled clmely after the Taft-Hartley Act, with several exceptions; one
notable difference is the treatment of non- profit hospitals.

Table 1 provides an analysis of the eighteen state labor laws with respect
to their consideration of non-profit hospitals.4! Table 2 denotes those ac-
tivities that are deemed unfair labor practices under these respective laws

39 Hospital Law Manual, “Labor-Management Reporting and Disclosure Act,” sec-
tion 2-2, The University of Pittsburgh: Health Law Center (Supplement; February,
1960), pp. 3-4.

40 Ibid.

41 The specific citations of these acts are presented in Appendix One.
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aSt. Luke’s Hospital v. Industrial Comm’r of Colo., 142 Colo. 28, 349 P. 2d 995

(1960 ).

bNonprofessional employees are excluded under the act, while licensed professional
and practical nurses are included. See: St. Luke's Hospital v. Labor Relations Com-
mission, 320 Mass. 467, TO0 N.E. 2d 10 (1946)
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(only f{)u:frvn states are listed here as some states do not specifically denote
such practices). It can be observed that six states (Connecticut, Colorado,
North Dakota, I*an;j.']x-'amn, Utah, and Rhode Island) deem it illegal for
hospital employees to strike but provide that employers are not subject to
the general provisions of the law; i.e., they are not required to recognize or
bargain collectively with their employees. Three states provide protective
regulations for licensed professional and practical nurses but exempt non-
professional personnel.*> Thus in eight of the eighteen states having labor
laws, non-profit hospitals are not required to recognize or bargain col-
lectively with their employees, where the employees themselves are
placed under specific regulation in six of these eight states severely limit-
ing their relative bargaining power (i.e., their right to strike)

The . . . [thirty-three] remaining states do not have labor relations laws. The
absence of legislation does not make hospital union activity illegal in these
states. Such activity is left nnprf_‘r*“r'te-fi_ and union and management dis-
putants may battle freely over acceptance or rejection ot collective bargaining,
To this extent, the legal status of hospital emplovees in these [thirt\‘-thrf*f‘f]
states is similar to that of nml—pm?'lf hm;aiLt] +*1||[‘r!u+_*.+-ra' in the states where
non-profit hospitals are exempt from coverage of state labor laws.43

We may therefore note that in forty-four states non-profit hospitals are

in no way require d to recognize or bargain (‘{)HCL‘tI\.L‘IV with their em-
ployees. In general the courts have analyzed pertinent federal and state

¢ Local No. 1644 v. Oakbrook Hospital Corporation, 367 Mich. 79, 116 N.W. 2d 314
(1962 )

dJohnson v. Christ Hospital, 45 N.J. 108, 211 A. 2d 376 (1965).

eWestern Pennsuylvania Hmpn‘uf v. Lichliter, 340 Pa. 382, 17A. 2d 206 (1941).

fWisconsin Employment Relations Board v. Evangelical Deconess Society, 242 Wise.
78, 7T N.W. 2d 590 (1943)

EEmergency machinery to prevent or prohibit hospital employee strikes.

hProhibits hospital employee strikes expressly with no machinery for dispute resolu-
tion.

Sources: (1) Albert Bader. Jr.. “The Present Labor Law Status of Non-Profit Insti-
tutions,” Proceedings of New York University Nineteenth Annual Conference on Labor
(1966), pp. 236-238; (2) Hospital Law Manual (August, 1967), p. L-A; (3) Re-
spective state labor laws and court decisions.

42 Generally, nursing personnel are in somewhat of a unique position with regard to
their bargaining attempts with management. Since they are in extremely short supply,
their bargaining power, in a relative sense, is higher than that of rmnprnff*wmnql hos-
pital employees. In states that prohibit hospital HI‘JI!I{‘J}EF‘ strikes, nursing personnel can
resign en masse and be rather confident that the management could not hire replace-
ments—nonprofessional employees do not have this assurance. As noted in the intro-
duction, this paper will not deal specifically with the unionization and collective bar-
gaining efforts of professional hospital personnel.

43 Estelle Hepton, Battle For ”Huf Hospitals: A Study of Unionization In Non-Profit
Hospitals, Bulletin No. 49, New York State School of Industrial and Labor Relations:
[thaca, New York (March, 1963), p. 8
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]Appilcak.‘-lf to licensed professional and practical nurses employed in health-care facilities

Source: Hospital Law Manual, University of Pittsburgh: Health Law Center, (February, 1962), p. C-2
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(when in existence) legislation and have noted that it is desirable public
policy to prevent the disruption of critical hospital services because of
employee strikes. In most instances, the individual states have felt the best
way to accomplish this would be to passively discourage unionization
through legislation hampering organizational efforts in hospitals (exemption
from state labor law coverage). Additionally some states actively limit the
bargaining power of already established h(}'ﬁ'pitill unions by eliminating
non-profit hospitals from coverage under the respective state’s antji-in-
junction legislation.

The federal government and twenty-four states have enacted anti-injunc-
tion legislation. Generally these acts limit the power of courts to grant
injunctions to prohibit such actions as strikes and picketing unless coercion
or force can be clearly demonstrated on the part of the union. All federal
courts are bound by the Norris-LLa Guardia Act (1932) which severely
limits the granting of injunctions in labor disputes. A categorization of the
state anti-injunction acts can be found in Appendix 2 . Some states specifi-
ally exclude non-profit hospitals from inclusion under these acts; in these
cases injunctions are more easily obtainable.4

The remainder of this chapter will focus on the examination of four
states that have chosen to encourage collective bargaining in the non-
profit hospital sector but also limit or prohibit the employees right to
strike. These states are New York, Michigan, Minnesota, and the somewhat
unique situation of Massachusetts.

Although New York has had a rather long history of collective bargaining
and unionization in the private sector, non-profit hospltal employees have
only recently adopted these techniques and then only somewhat sporadi-
cally throughout the state. Prior to 1963, New York did not include non-
profit hospitals under the coverage of the State Labor Relations Law.
Through the period 1960-1962, there were several bitter strikes at New
York City hospitals. This development caused Governor Nelson Rockefeller
to commit himself to advocating the removal of the exemption of non-
profit hospitals under section 715 of the State Labor Law. In 1963, the
law was amended to include the employees of non-profit hospitals located
in New York City only.45 Section 713 of the act declared that strikes by
the employees of non-profit hospitals were illegal and section 716 estab-
lished fact finding, mediation and binding arbitration for the resolution of
disputes not settled through the process of joint union-management nego-
tiation.46

44 Hospital Law Manual (November, 1968 ), pp. 7-8.

15 Albert X. Bader, Jr., op. cil., passim 241-247.

46 Synopsis of New York State Labor Relations Act, Sections 713 to 716, effective
October 1, 1963.
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Even before the formal initiation of the act, problems concemning the
appropriate delineation of the bargaining unit arose. The New York State
Labor Board conducted hearings concerning the configuration of the bar-
gaining units and denoted five classifications: registered nurses, licensed
practical nurses, clerical employees, and maintenance and service workers.
After some disagreement with this structure by several unions, the board
consented to allow “globe” elections*” to determine whether maintenance
and service employees would be considered as single or separate units.48

During the later part of 1964, Local 1199 of the Drug and Hospital Em-
ployees Union began organizing outside New York City proper. Several
strikes ensued which prompted the legislature to extend the State Labor
Law coverage to remaining portions of the state in May of 1965.4°

The Michigan Labor Mediations Act entitles the employees of non-
profit hospitals the right to bargain collectively with their respective em-
ployers over wages, hours, and working conditions. Section 13a (3) (a)
states that:

The parties to a hospital or public utilitv dispute shall be obligated under

this act to bargain collectively at all times.50
The union selected by the employees as their representative can be desig-
nated through voluntary recognition if the hospital is certain that it repre-
sents a majority of the workers in the unit or through elections conducted
by the State Labor Board.

The Act stipulates that if collective bargaining breaks down (either the
original negotiation of the contract or the ﬁrim'ﬂncv procedure), one of two
procedures may be followed depending upon the specific circumstances.
If there is a settlement procedure stipulated in the contract, it must be
followed. If. however, there is no collective agreement in existence or if
the contract contains no specifically delineated settlement procedure, the
following steps must be undertaken.5!

1. Notice of the dispute must be filed with the Labor Mediations Board

at least 30 days before a strike or lockout can be instigated.

2. If the dispute has not been settled within 30 days, the case transfers to

the governor who then submits it to a special commission.

3. The commission issues a ‘F-'pf_‘f‘iﬂ] report which summarizes its recom-

mendations for settling the dispute. This statement is only suggestive and
is not binding on either partv.

47 Globe elections are held to determine who shall vote in the representational election
that decides if the union shall represent a specific group or groups of employees.

48 Albert X. Bader, Jr., op. cit., p. 245.

49 Ibid., p. 246.

50 Michigan Labor Mediations Act (Bonnie-Tripp Act) subquoted from: Estelle
Hepton, op. cit., p. 9.

51 Synopsis of Michigan Labor Mediations Act (Bonnie-Tripp Act) Sections 423-1
to 423.25 in the Compiled Laws of 1948; approved and made effective May 31, 1949.
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4. If the dispute can still not be settled, and either party notifies the Labor
Mediations Board that negotiations have stalemated, a strike election is
conducted. A majority vote must be obtained to call a strike.

The Act states that no slowdowns are permitted during the negotiation
period, but the employees are in no way prohibited from terminating their
employment “individually.” Throughout the course of the four-step process,
both parties are urged to submit the dispute to compulsory arbitration and
are required to bargain in “good faith” with respect to the issues at hand.
Fact-finding commissions have been appointed in eleven hospitals during
the period 1959-1962, and there have been no strikes in any of Michigan’s
non-profit hospitals since shortly after World War I1.52

The Minnesota Charitable Hospitals Act of 1947 prohibits strikes and

lockouts and requires compulsory and binding arbitration on disputable
issues. Procedure for the settlement of disputes between parties is stated
as follows:

Sec. 179.38 Arbitration Mandatorv.—In the event of the existence of anv

labor dispute which cannot be settled by negotiation between the charitable

hospital employers and their employees, either such emplovers or employees
may petition and avail themselves of the facilities of the department of
labor as provided in Minnesota Statutes, Sections 179.01 to 179.17, insofar
as sections are not inconsistent with the provisions [of these sections]. If such
dispute is not settled within 10 days after submission to conciliation, any
unsettled issue of maximum hours of work and minimum hourly wage rates
shall, upon service of written notice by either party upon the other party

and the State Labor Conciliator, be submitted to the determination of a

loard of Arbitrators whose determination shall be final and l}intling upon

the [};”;mq_.’i-’l
A district court ruling in 1951 and a Supreme Court decision in 1954
have upheld the constitutionality of the law.5* Before the statute’s enact-
ment, nonprofessional hospital employers had struck on several occasions,
but since 1954, when the law’s constitutionality was upheld, there have
been no disruptions. In general, the law has proven to be a sound mecha-
nism for keeping hospitals free from strikes.53

In 1946, the Massachusetts Supreme Court held non-profit hospitals

exempt trom its labor relations law, thus denying employees the guaran-
teed right to collectively bargain with and be formally recognized by their

52 Estelle Hepton, op. cit., p. 10,

53 Minnesota Charitable Hospitals Act of 1947, Section 179.38, subquoted from:
Estelle Hepton, op. cit., p. 11.

54 Fairview Hospital Association v. Public Building Service Union, Local 113, 22
Labor Arbitration 279 (1954 ).

55 Averill G. Marcus, “Collective Bargaining in Non-Profit Hospitals,” I.L.R. Re-
search, Vol. 13, No. 1 (May, 1967), p. 5.
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employers.>® This law seemed applicable to all employers of charitable
hospitals until a 1964 decision guaranteed the bargaining rights of pro-
fessional and practical nurses;®” nonprofessional workers were excluded
from coverage. Although not given the protection of labor law coverage,
nonprofessional hospital employees were included under the auspices of
the Emergency Labor Disputes Act of 1947. This act establishes mecha-
nisms to settle disputes threatening the “public health and safety.” The
policy of the act is stated in part as tollows:

. primary responsibility [is placed] upon the employers and representatives
treely designated or selected by employees for the avoidance of any interrup-
tion in the production or distribution of food, fuel, water, electric light and
power, gas or hospital or medical services resulting from differences con-
cerning wages, hours and other terms and conditions of employment. . . .58
Under the act the governor may choose among several altermative ways

in which to bring about an end to a strike covered by the provisions (}f

the legislation. In an unsettled dispute the governor may

l. appoint a moderator who will attempt to reconcile the parties through

mediation and conciliation, and will release fim]in{;q to the pnh]it.'.

!u

request the parties to submit the dispute to a board of inquiry which will
recommend settlement terms.

3. require both parties to continue production, ¢

4. scize the plant or facilitv and operate it in the manner he sees fit to

safeguard the public health and safety.59
Although Massachusetts is not highly unionized in the hospital sector,
there has never been a strike of non-profit hospital employees.

In summary, we may note that generally the states have chosen to fol-
low the federal guidelines with I‘E‘Si‘}f“t.‘t to the regulation of labor-manage-
ment relations. Eighteen states have enacted labor laws. Of these eighteen
states only four include hospital employees under labor law coverage. In
total, forh four states do not require hospitals to recognize or bargain
mlloctnﬂh' with their employees, while eight of these states require be-
havior of hospital employees not expected of employees in general (i.e.,
they are denied the right to strike). The implications of federal and state
legislative enactments with respect to non-profit hospital labor-manage-
ment relations will be discussed in the following chapters of this monograph.

26 St. Luke’s Hospital v. Labor Relations Comm’r, 320 Mass. 467, 70 N.E. 2d 10
( 1946 ).

57 Albert X. Bader, Jr., op. cit., pp. 237-238.

58 Section 1 of the Massachusetts Emergency Labor Disputes Act (1947), sub-
quoted from: Estelle Hepton, op. cit., p. 14.

59 Ibid., p. 15.
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CHAPTER 1li

HOSPITAL EMPLOYEE UNIONS:
SOME MAJOR OBJECTIONS

Labor-management relations can be analyzed by noting that unions and
the organization as an employer are essentially dichotomous entities, oc-
cupying the same operational space, encompassing only small areas of
goal overlap and then only in a uni-directional sense. The union’s primary
objective is maximum ]ﬂh security,% where the organization’s goal is to
achieve maximum flexibility and greatest latitude of management preroga-
tives so that delineated objectives may be reached.®! The union is forced
to accept certain goals of the organization of which it is a part in order
to insure its own existence (e.g., the economic viability of the specific
industry is of particular nnpm*tﬂme to the union in order for it to be
able to secure employment for its members). Historically, however, man-
agement has not been required, out of economic necessity, to accept the
goals of the union that has organized its industry. This condition has
changed somewhat with the extension of union security clauses, but few
organizational bylaws state that one of the objectives of the firm is to
increase the well-being of its employe .. On the other hand the union’s
interest in the “health” of the org uu.ctlnm: of which it is a part, is implicit.

As noted previously, the American Hospital Association has stated that
non-profit hospitals should remain exempt from all legislative acts (federal
or state) that require health-care institutions to recognize or bargain col-
lectively with their employees. A recent nationwide survey of 479 hospital
administrators has revealed that approximately 80 per cent of the selected
sample agree with this policy.%2 Generally, hospital administrators have
expressed their reasoning for disapproval of unionization efforts in the
non-profit health-care arena by focusing on five major objections.®3

1. The non-profit hospital is not a commercial enterprise with profits over

which to bargain.64

60 The concept of maximum job security as an th{ ctive of the union movement forms
the foundation for Selig Perlman’s theory of the “manualist psychology.” See: Selig
Perlman, A Theory of the Labor Movement, New York: The Macmillan Company, 1949.

61 Robert Tannenbaum denotes eight primary wavs in which the manager seeks to
increase the rationality of the organization by attempting to n-wImml his 1.1f_~('i.\mn—nmking
authority. In all cases the expansion of decision-making authority increases the manage-
ment’s flexibility and scope of prerogatives. See: Robert Tannenbaum, “Managerial
Decision-Making,” The Journal of Business, Vol. 23 ( January, 1950), pp. 33-37.

62 Hynes, op. cit., unpresented data.

63 This configuration of objections is subquoted from Estelle Hepton, op. cit,, pp. 3-5

64 Leonard Berlow, “Are Unions the Answer to Collective Bargaining?” Hospital
Topics (May, 1961), p. 38.
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Unionization leads to insubordination among emplovees, which can-

not be tolerated in a hospital.65

3. Collective bargaining infringes upon management prerogatives, rights and
responsibilities to deliver health care.®¢

{. Unions do not provide any benefits to employees which the hospitals

themselves cannot prﬂ"i;lﬂ.“*
5. The recognition of a union is a direct invitation to strikes.68

The logic of these objections when considered in total is unclear. It is of
some importance to note that the objections raised concern the appropri-
ateness of unions and their right to organize hospitals per se. In this regard,
why then are pronrietary hospitals treated differently (they are covered
under the Taft-Hartley Act) than non-profit institutions? In the legislative
and legal sense the same set of objections should be equally applicable to
both profit and non-profit hospitals. As Hepton has noted, the obvious an-
swer is that legislators have realized that there is no substantive uniqueness
to the operations of all hospitals;®® the main criteria seems to be the
charitable status of the institution under consideration. Subsequently we
may note that charitable institutions generally are not exempt from Taft-
Hartley; the exemption of non-profit hospitals seems to be due to the inter-
action effect of the two factors—the “non-profit” orientation on one hand
and being a “hospital” on the other. The questions remaining are: (1) is
this exemption, considering the objections and analysis provided, justifiable,
and (2) what are the alternate contingencies if the present classification is
disregarded?

Although the list of objections raised by hospital administrators to hos-
pital unions, as presented, is not a complete enumeration, a discussion of
these objections will facilitate the answering of question one. The author
will then be in a position to present thought regarding alternative contingen-
cies and policy determination (this will be the emphasis of Chapter Four).

No Profits Over Which to Bargain

The assertion that non-profit hospitals do not have profits over which
to bargain is in itself a valid statement; this, however, does not establish
that terms of employment (including wages) are, in fact, not bargainable.
The non-profit hospital must pay the standard rate for material commodi-
ties that it purchases; why then is the acquisition of labor resources any

65 David R. Knc:her}' and George Strauss, “The Non-Profit Hmi-tt;tl and the Union,”
Buffalo Law Review (Winter, 1960), p. 273.

86 “Hospital Strike,” Modern Hospital (June, 1959), pp. 63-64.

67 Kochery and Strauss, op. cit., pp. 277-278.

68 Martin R. Stienberg, “Unions and Voluntary Hospitals,” Hospital Management
( June 1959 ), p. 25.

69 Estelle Hepton, op. cit., p. 6
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different? Hospital employees can no longer be expected to share the hos-
pitals’ charity as they have been forced to do in the past. The hospital has
switched from employing marginal labor to attempting to retain a stable
and skilled nonprofessional work force. This change is clearly noted by
Temple Burling, M.D., when he describes hospital labor policies in tran
sition:
The transition hospitals have been making between ancient and modemn
personnel practices is nowhere more clearly revealed than in its policies
toward unskilled employees. Traditionally hospitals kept their costs down By
hiring workers at less than prevailing wages. In order to get workers at
such low rates, they accepted the otherwise unemployable: the handicapped,
the aged, the derelict. Hospital employment came to be seen as a form of
charity, a way to give a modicum of self-respect to people who could not
find work elsewhere.70
Since approximately two-thirds of the average hospitals’ operating bud-
get is accounted for by payroll expense, increasing the labor bill forces hos-
pital costs upward and dnuth affects the prospective patients’ ability to
purchase health-care services. Since the patient receives the benefit of a
more sophisticated work force (indirectly), it is only natural that he or the
community as a whole rather than the worker assume the cost. Hospital
costs have been increasing about 12 per cent per year over the last half
decade, but generally, wages are still Iwmn” behind comparable categories
in the remainder of the work force? (see Table 3, page 28).

Increased Insubordination and
Erosion of Management Prerogatives

The critical nature of the services rendered by the hnxpiml, management
contends, necessitates immediate unquestioning obedience on the part of
subordinates. Additionally, the demand for specific services of the institu-
tion is highly variable, and management requires the prerogative to re-
arrange the work assignments and reporting times of its employees. It is
contended that unionization would unnecessarily hamper both of these
“strategic” requirements.

Union officials in both the non-profit hospital and industrial sector have
stressed that orders should be carried out explicitly as required by the
superior. If an employee believes that an infringement on his rights has

70 Temple Burling, Edith M. Lentz and Robert M. Wilson, The Give and Take In
Hospitals: A Study of Human Organization in Hospitals, New York: G. P. Putnam’s
Sons, 1956, p. 162.

71 “American Hospital Association Guide Issue,” Hospitals, Vol. 42, No. 15, Part 2
(August 1, 1968), p. 444.
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occurred, a grievance can be filed after the fact.72 The hospital manage-
ment’s desire for maximum flexibility within reasonable limits is a demon-
strable need. This same requirement has been voiced in the industrial
sector and unions have strived to accommodate it; the hospital environment
should be no exception.

Often the organization denotes that union demands requiring a worker
voice in specified areas of management decision making (staffing, job
classification, productivity requirements, etc.) infringes on the property
rights of the corporation. It must be remembered that the corporation’s
“property rights” carry no duty on the part of others to be managed. The
fallacy of the property rights concept of management prerogatives is that
property rights give command only over things. When the particular “busi-
ness’ assumes a corporate form and requires the cooperation of a large
number of individuals performing specialized functions, control over things
ceases to be sufficient. Chamberlain and Kuhn note that:

Cooperation, without which the property right is reduced to a power of

disposition, cannot be commanded. It can be won only by consent .

thus the right to manage and direct others does not flow out of legal right

but must be granted by those very people who are managed and directed;

the price of the grant may be that management must vield its independence

in certain matters of business operation.”3
Too often management views unions with respect to the rigidity they
sometimes demand rather than considering the flexibility they can initiate.
Given mutual union-management cooperation, the pmb]fﬂmq of organiza-

Honal prerogatives unique to the hospital environment can be circum-
vented.

Unions Provide No Substantive Gains

One objection of many hospital administrators to unionization efforts has
been that the employees do not need a union; all that can be done is
being done.” In the discussion regarding the federal labor law status of
non-profit hospitals, it was noted that one of the reasons hospitals were
exempted from the coverage of Taft-Hartley was that the Congress be-
lieved that charitable institutions would look after the welfare of their
employees as a matter of course. Traditionally, this has not been the case
as the workers of non-profit institutions have been expected to subsidize

72 Interview with Peter Ottley, President, Local 144, Hotel and Allied Service Em-
ployees” Union (BSEIU), September 9, 1962. Subquoted from: Estelle Hepton, op.
cit., p. 4.

73 Chamberlain and Kuhn, op. cit., p. 90.

74 This viewpoint was expressed in Kochery and Strauss, op. cit., pp. 277-278.
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e'{li}nlq:‘uw-n n-erTLLIHR }i:t'H*-l'\ Onl th:- iH'HE!It‘!H {'Jf .h'lll;l] Ol HII'tllft'T!l.‘ai
strikes. Legislatures and courts presenting their rationale foi ++u‘n|p’fi11;‘;
hunlllTu]“ from I.thul !.m. COVEeradavco .sHHEE:' 10 ”il' "Hltntr']}th[:,‘ l."t‘l]lﬂh'[it‘.'I‘l}i”
Tli.lf ‘L".'?'h‘i] In' n‘Ir'.ih'tt 11 n!!.?u;l! ihhiti’[.ll Services were \ll}'kT Ltlfl.t”‘x' Cul
talled o1 r'|iTiiiTJ.|h_~i] {'mnlifrh'!,*. :iiu‘ (O a strike T]n' lmut'I of ”H.‘\ U}‘]i'\.'th”l
lies both in its inherent validity and the strong public sentiment it arouses,

With respect to the issue of strike action by }ithp!hll l'[!l}"!i‘l_‘m't‘t‘\. the
central concept of primary attention is one of bargaining power. Adminis-
trators contend that due to the critical nature of the services the Iuhl‘rlt;ﬂ

11111&1-11% and the Consequences that would occur if these services were

75 A more thorongh discussion of the hospital wage structure is 1"1H‘-1i.{1‘n! in Chapter
Four ol this |”””“'»'.’-|i”!1 [ Data -{!-r.--.’l'.li[ 1'-.|;||}'l.i.-';i1|\1' wage scales are l’il't'ku‘nh'ul in
Table 3

/6 Chris Argyris, Integrating the Individual and the Organization, New York: John
Wiley and Sons, 1964, 1'-.fn-r::l”~. ( il.li"ll r Three

T Ibid. . p. 61




curtailed, unionized hospital employees are provided with an inordinate
amount of bargaining power with which to coerce management to accept
their demands. Additionally, this action (the strike) harms not the institu-
tion from which gains are being sought, but rather the public whom the
insbitution serves. Sﬂcmnd:u‘}' rather than primary participimts are made
party to the dispute even though they did not help to formulate the situa-
tion causing the disruption, nor can they substantially aid in the dispute
settlement.

The area of bargaining power theory and the associated concepts of
wage determination are complex and cannot be treated even superficially
in this monograph.”® However, realizing this factor, the author will attempt
to address the subject generally so that several preliminary conclusions can
be drawn with regard to the relative bargaining power of hospitals and
hospital employees.

A succinct statement of the concept of bargaining power is provided by
A. C. Pigou.”® Pigou assumes that when a union and management bar-
gain about a change in the wage rate, there is a given wage above which
the union will not demand for fear that unemployment will result.8¢ Comple-
mentarily, there is a wage rate below which the employer will not press for
fear that his labor force will be lost and production will be halted. The fact
that an inordinate wage demand will decrease the demand for labor while
an excessive wage decrease will lessen the supply of labor will set rather
specific limits to the bargaining space.®!: 82 The factors stimulating an
agreement between the parties are: (1) the fear of curtailed production
while fixed cost must be assumed, thus decreasing the organization's
profit; and (2) decreased earnings on the part of the employees.

J. R. Hicks has diagramed this relationship in his model of the bar-
gaining schedule presented in Figure 1.8° OE represents the wage rate

78 The interested reader is directed to sources indicated in the footnotes of this dis-
cussion for a more detailed treatment of bargaining power and wage determination
ther;r}'.

79 A. C. Pigou, Economics of Welfare, fourth edition, London: Macmillan and Com-
pany, Ltd., 1938, especially pp. 451-461.

80 One of the major defects of Pigou’s theory is that it deals only with wage deter-
mination. The theory can be conceptually extended to cover the determination of the
total bargainable package (i.e., wages plus fringes, union security agreements, work
scheduling, etc.).

81 Chamberlain and Kuhn, op. cit., pp. 162-163.

82 This statement is an oversimplification in the sense that it assumes a fixed supply
of labor. Given a constant fund of dollars allocated to wages, wage rates can be in-
creased by reducing the number of workers. The United Mine Workers general wage
policy is a case in point.

83 J. R. Hicks, Theory of Wages, New York: The Macmillan Company, 1932, especially
Chapter Seven.
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Figure 1

Bargaining Schedule Model
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Source: ]. R. Hicks, A Theory of Wages, New York: The Macmillan Company, 1832,
pp. 144-145.

which management would have undertaken in the absence of union pres-
sure, EE’ is the management concession curve over time. The employer's
wage offering increases as his cost of keeping the firm inoperable increases.
UU’ is the union resistance curve, at any point on which the cost of accept-
ing a lower wage rate equals the cost of striking for the indicated period
of time. OP depicts the best possible bargain for both parties, ie., where
the union resistance curve and the management concession curve meet. It
is at this point the bargain will be made.

The actual duration of the strike, the mutually agreeable wage rate, and
the relative bargaining power of both negotiating participants depend upon
the slopes of both the management concession and the union resistance
curves. Three of the more important factors affecting the slopes of these
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curves are (1) the elasticity of demand of the final product, (2) the ease
of substituting other factors of production for the labor engaged in the
dispute, and (3) the size of the group under consideration compared to
the total employment of the given facility. Generally, in instances where
the demand for the product is inelastic, substitutability is not easily ac-
complished and the size of the specific bargaining unit is large relative to
the total employment,3 the union possesses a greater amount of bargaining
power relative to management, all other things being equal.

An analysis of the model and the aforementioned considerations would
tend to indicate that the hospital’s concession curve is much steeper than
the employees’ resistance curve generally. Klarman states that “ . . the
demand for hospital care is not lixely to respond to variations in price”85
(hence the demand for hospital care is inelastic). Additionally, hospitals
have been traditionally labor factor oriented; this conclusion is demon-
strated in part by the fact that the personnel-to-patient ratio has been in-
creasing over the last decade.86 In the final analysis a substantial measure
of the relatively large amount of bargaining power possessed by hospital
employees is due to the critical nature of the hospital’s services and the
public pressure that could be brought to bear on both parties to settle
the dispute. It appears that the environmental and structural pressures
stimulating dispute settlement in the hospital arena are such that strikes
will be ended quickly.87 Given the short time duration of the strike action
and the pressures to resume “production,” the hospital’s cost of disagree-
ment with the union’s terms is considerably greater than the union’s cost
of disagreement with the management’s terms. With respect to the Hicks
b»arga.ining schedule model, it can be noted that the union, relative to the
management, has a greater amount of bargaining power and thus should
be able to enforce more of its demands in a shorter period of time. The
statement that management cannot win strikes of short duration, while
unions cannot benefit from long strikes seems to have particular relevance

84 With respect to the size of the bargaining unit and its effect upon the amount of
bargaining power, two opposing considerations are important. First, absolute size gives
the union a greater measure of control over the total production process. On the other
hand, a small number of organized workers can often have considerable negotiating
strength since their wage demands are but a small part of the total wage package (this
is especially true of small groups of highly skilled workers).

85 Herbert Klarman, The Economics of Health, New York: Columbia University
Press, 1969, p. 24.

86 See: “Guide Issue,” Hospitals, Vol. 42, No. 15, Part 2 (August 1, 1968), p. 445.

87 A survey of hospital strikes reported in Hospitals, The Journal of The American
Hospital Association, between January, 1960, and May, 1969, denoted that the median
length of hospital disputes was six days. In the industrial sector the average duration
of strikes was 23.4 days during the period 1960-1966 (Handbook of Labor Statistics
1968, U.S. Department of Labor, Bureau of Labor Statistics, Bulletin No. 1600, p. 67.).
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Succinctly stated, bargaining power is the ability to secure another’s

agreement on one’s own terms. A union’s bargaining power at any one

point in time depends upon management’s willingness or unwillingness to

meet the union’s terms. On the other hand, management’s willingness de-

pends upon the cost of disagreeing with the union’s terms, relative to the

ocost of agreeing to them. This definition provides for the interaction of a
host of variables affecting relative bargaining pmr.-'{*r.""ﬁ

Contincent to the considerations discussed above regarding bargaining
= = e = S

power, several questions can be proposed that will, hopefully, organize

the thought presented with respect to the legal status of non-profit hospital

unions and the major objections raised by administrators when faced with

orcanizational efforts in their facilities. These questions, in the authors
g l

opinion, form the core ]m]im' considerations the mm-proﬁt lmspit;ll sector

must face and attempt to resolve, given the probability of increased or-

ganizational activity.

-

]|

.

Disregarding the considerations presented regarding relative bargaining
power, is it advisable to allow }IHH['\HH] r*n]p]lr‘u'ﬂ ]"']li."e'\r_"Tlf.tff‘u't"'\ to be
recognized by and negotiate with hospital management?

To what extent have strikes by the emplovees of hospitals actually severely
disrupted operations as to threaten the health and satety ot patients rather
than merely cause IrT_Q'.lflif.ifitJr!.iI inconvenience?

To what extent have ]m*-pil.ﬂ strikes been avoided by the exclusion of
Iiﬂl]-}lf'ﬂ“l health-care institutions from coverage under federal and state
labor legislation?

What are the inherent causes of hospital strikes? Are they primarily
actions aimed at gaining recognition of the union or are they terms of
t"IIII'I]I,‘I"-II'H’HT ‘--tl]]-,t-\ {wages, Im!n'\_ .-_m] wmkih{f conditions ) ?

In the final analvsis, if it is arred d that 'ru;w}\i.‘ ] strikes are de trimental to
the general public welfare, what are the contingent alternatives available
to avoid such strikes but still allow emplovees represe ntation?

What is the future of labor-management relations in the non-profit hos-

pital arena?

It is the purpose of the concluding chapter of this monograph to address
these questions.

88 Chamberlain and Kuhn, op. cit., p. 172




CHAPTER IV

HOSPITAL UNIONIZATION:
SOME POLICY CONSIDERATIONS

The Advisability and Equity
of Employee Representation

The major objections raised against hospital unions are not unique to
the health arena. Since the thrust of union organization began during the
1930s, managers have raised the same objections to unions as hospital ad-
ministrators are now raising when faced with similar developments thirty
years later. These arguments are primarily the ones presented in the pre-
ceding chapter: (1) unionization leads to the insubordination of the work
force, (2) union representation will not gain anything for the employees
that management acting alone would not instigate, and (3) collective bar-
gaining infringes on management’s right to manage.

Sweeping the floor of a hospital is little different than doing relatively
the same job in the private sector—why then should employees of hospitals
be denied the right of organization accorded to other workers? Addition-
ally, it is difficult to argue that hospital employees should subsidize the
health-care costs of the community by working for less than wages pro-
vided comparable positions in the private sector. The American Hospital
Association has noted that:

Despite . . . substantial salary increases over the last two years, hospital

workers remain among the lower ]‘1;'1]'11 groups in the national economv. In

comparison to manufacturing workers, hospital workers have made gains in

recent years, but by 1967 the average hospital worker received only 75

per cent as much as his counterpart in manufacturing,.t9
This statement is substantiated by the data presented in Table 3, com-
paring the average annual wage of workers in hospitals and industry.

Like governmental employees, until recently hospital workers have been
denied their right of representation. But unlike workers in the govern-
ment sector ﬂl\‘.;‘-‘}' are not provided with the same protective mechanisms
(the structure of the civil service regulations). If the rights of representa-
tion and negotiation are to be denied hospital employees, it seems that
these rights should be replaced by other benefits accruing to the individual
worker,

Again, disregarding the threat of hospital strikes, the administrator may
find that the union-management relationship could actually be beneficial

89 “American Hospital Guide Issue,” Hospitals, Vol. 42, No. 15, Part 2 (August 1,
1968), p. 444
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to the organization as a whole. Chamberlain and Kuhn describe union-
management interaction as an evolving relationship. Initially, the collective
agreement is viewed as a contract for the sale of labor encompassing the

perception and behavior of self-centered interest on the part of both parties.

Table 3

Average Annual Wage of Hospital and
Manufacturing Employees for Selected
Years, 1950-1967

Year Hospital Manufacturing Ratio
1950 $1,817 $3,033 59.9
1955 2,026 3,936 64.2
1960 3,240 4,665 69.5
1965 4,072 5,592 72.8
1966 4,235 5841 79.5
1967 4 476 2,975 74.9

Source: “Guide Issue,” Hospitals, Vol. 4" No. 15, Part 2 (August 1, 1968), p. 444.

Next the relationship moves into a phase that may be characterized as
mutual governance where the contract is considered a constitution and the
related grieranc-e procedure as a judicial-legislative mechanism. Finally,
the union-management agreement may come to be perceived as a frame-
work establishing the boundaries for cooperative decision-making.?? The
latter phase is no doubt somewhat of an idealistic picture, but a picture
not without merit. Several scholars engaged in the study of human be-
havior in organizations have formulated conceptualizations that, when inte-
grated, form a hypothesis regarding evolution of the union-management re-
lationship over time.
Abraham Maslow has developed what he denotes as the concept of moti-
vational hierarchy.?! Fundamental to this model of human needs is the
thought that satisfactions come in not one general but rather several spe-
cific units. Human behavior with respect to work is motivated by a hier-
archy of needs in ascending order: physical, safety, social, ego, and creative.
Ithwr less basic needs, do not prmlde motivation unless lower needs are
satisfied, and as soon as a basic need is satisfied it no longer motivates.
Physical needs are the most fundamental, but once a reasonable . . . level
of physical need satisfaction is obtained (largely through pay), individuals
become relatively more concerned with other needs. First they seek to satisfy
their security needs (through seniority, fringe benefits, and so forth). When

90 Chamberlain and Kuhn, op. cit., pp. 121-1286.
91 Abraham Maslow, Motivation and Personality, New York: Harper and Row, 1954.
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these, too, are reasonably satisfied social needs (friendship, group support,
and so forth) take first priority. And so forth. Thus, for example, hungry
men have little interest in whether or not they belong to strong social groups;
relatively well-off individuals are more anxious for good human relations.92

For the most part, man’s relative affluence in the United States has lifted
him above the lower level needs (physical and safety); thus they alone
can no longer be a primary source of motivation. Much research has indi-
cated that participation, in a real sense, in the organization fulfills the re-
quirement of a higher level motivator.93

Concomitant with Maslow’s formulation are the empirical investigations
of Frederick Herzberg.®* Herzberg postulated that dissatisfactions are not
simply the opposites of satisfactions (i.e., being satisfied and not being dis-
satisfied are different experiences). Dissatisfiers are those elements of the
work environment that when fulfilled do not motivate the individual but
rather cause no immediate dissatisfaction (e.g., low pay or physical con-
ditions of the work place). On the other hand, satisfiers are those ele-
ments of the work environment that are motivating factors (e.g., intrinsic
challenges of the task). Job satisfiers can be categorized as growth com-
ponents and dissatisfiers as deficiency components. Via Maslow’s typology,
the former are higher-level needs while the latter are lower-level needs.

The conceptualizations of Maslow, Herzberg, and Chamberlain and Kuhn
can be integrated so that a model can be formulated to describe the evo-
lution of the union-management relationship over time. The model, pre-
sented in Figure 2, suggests that during the contract phase of the relation-
ship, as described by Chamberlain and Kuhn, union demands focus on the
physical and safety needs (i.e., monetary compensation, working condi-
tions, union security, etc.). The fulfillment of these needs reduces dissatis-
faction but does not stimulate satisfaction and thus motivation; the growth
component is small relative to the deficiency component. After the lower-
level needs have been satiated, or some zone of indifference has been
reached, the union will attempt to fulfill higher-level needs because lower-
level needs are no longer motivators of behavior nor are they elements

92 George Strauss, “Some Notes On Power Equalization,” in Harold J. Leavitt (ed.),
The Social Science of Organizations, Englewood Cliffs, New Jersey: Prentice-Hall, Inc.,
1963, p. 41.

93 For instance note: Rensis Likert, The Human Organization, Its Management and
Value, New York: McGraw-Hill Book Company, 1967. Chris Argyris, Inte erating The
Individual and The Organization, New York: John Wiley and Sons, Inc., 1964. S. E.
Seashore and D. G. Bowers, Changing The Structure and Functioning of an Organiza-
tion, Ann Arbor, Michigan: Institute for Social Research, 1963,

94 Frederick Herzberg, Bernard Mausner and Barbara Snyderman, The Motivation
to Work, New York: John Wiley and Sons, Inc., 1959. See also: Frederick Herzberg,
“One More Time: How Do You Motivate Employees?” Harvard Business Review,
January-February, 1968.
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causing satisfaction. Here union demands are focused on creating an en-
vironment where collective and individual participation and recognition of
worth are realized. Argyris denotes that the organization can create an
environment that will allow for the fusing of union-individual and organi-
zational goals.®5 Workers can increase their individual growth component
(the realization of higher-level need fulfillment) while engaging in be-
havior that will further organizational objectives.

It must be emphasized that the evolutionary development suggested by
the model may not be a completely continuous and uni-directional process.
Some facets of union-management relations will mature while others will
not; some will progress only to revert to an earlier stage of development.
The model, however, does provide some glimmer of hope for labor-man-
agement peace as the higher levels of development should lead to greater
elements of cooperation due to the fusion of divergent group objectives.9

In the author’s opinion, one of the major precipitates of the model as
formulated is the realization that the use of higher-level motivators by
management may be ineffective in an organization that denies recognition
of and attempts to bargain by the employees’ chosen representatives. Such
recognition and subsequent bargaining should establish the foundation for
a more conducive organizational climate if these factors were desired by a
majority of the employees. Union recognition can be viewed as a primary
need (and to some extent a safety need) on which higher levels of need
fulfillment and subsequent motivation can be stimulated.

The Disruption of Critical
Hospital Services Due to Employee Strikes

One of the major considerations of hospital administrators, other health
professionals, and concermned laymen when addressing the problems of
hospital unionization has been the threat of critical service disruption due
to walkouts by employees. The primary question here revolves around the
issue of to what extent strikes have actually threatened the welfare or lives
of patients rather than mere ly caused administrative or organizational in-
convenience. Although a de finitive answer will be unavailable until spe-
cific research in this area is undertaken, speculation based on general ob-
servation can be informative.

Nearly every state has at least one hospital with a collective bargaining

95 Argyris, op. cit.

96 The general conceptualization presented in the model could be tested by assessing
the aggregate of workers' perceived needs and demands longitudinally in the unionized
organizational structure. If validated, the theory could provide useful insight with re-
gard to facilitating the development of higher-level stages of the relationship more
quickly and with less dysfunction.
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agreement 97 although hospital strikes have been concentrated in only a
few of these states. Hepton has noted, after a survey of the effects of sev-
eral hospital strikes in diverse areas of the country, that generally where
labor disputes have occurred, patient care has not been jeopardized. She
notes that

Surely, inconvenience is suffered by the administration of the }mqpitalﬁi by

their employees, and their patients, but the essential functions of the hos-

pif.t] are carried on without hindrance. 98

The author has reached similar conclusions after a review of labor-
management disputes as covered by Hospitals, the Journal of the Ameri-
an Hospital Association. Although the review was neither an inclusive nor
entirely random sample of hospital strikes, the Journal, acutely aware of
the interest generated by administrators about hospital labor disputes, pro-
vides adequate coverage of such events.

Generally, the strike of nonprofessional employees, not directly associated
with the support of the patient, does not tend to cause }lt'".'hi_’iif.;"il services to
be eliminated altocether but rather necessitates some curtailment in areas
deemed nonessential, reassignment of remaining personnel and/or the en-
listment of volunteer workers. A week-long strike by 3,400 nonprofessional
{*mltrlujw:"i ot twenty-five Kaiser Foundation f'{{}ﬂi]ifil}ﬁ demonstrated this
t}'l)i(‘;ll pattern.

The hospitals and clinic, serving 870,000 members of the Kaiser Permanente

Medical Care Program, curtailed elective surgery and routine check-ups but

otherwise continued services T}lI'nHﬂuHH the strike. 99
Volunteers, including many physicians’ wives, substituted for absent per-
sonnel. Additionally, the picket line established by striking employees al-
lowed deliveries to be made to the facilities, 100

[t is an unusual case where the struck hospital is not able to transfer its
expected patient load to other nonaffected facilities in the area, while main-
taining services for patients that remain or for some medical reason cannot
be moved. During a strike by employees of Adelphi Hospital in New York
City, "all but 10 of the hospital’s 70 patients were transferred or dis-
charged after a representational dispute. . , .”101

It must be recognized, however, that a strike in a hospital which is the

97 Estelle Hepton, op. cit., p. 17. Subquoted from: Richard D. Vanderworker, “Speech
betore the University of Michigan Third Annual Institute for Hospital Administrators,”
Services Labor Report, No. 318 (March 29, 1960), p. A-7

98 [hid. p. 22.

99 “3400 Workers End Strike of 25 Kaiser Facilities.” Hospitals, Vol. 43, No. 2
( January 16, 1969), p. 34

100 Ibid., p. 37.

101 “Struck Hospital Strikes Back,” Hospitals, Vol. 43, No. 4 (February 16, 1969
p. 120,




only health facility in a given service area would presumably work some
hardship on the area’s potential patient population due to the difficulty of
patient transfer and service deferment to other facilities. At least, until
recently, it is these single hospital service areas that have not been highly
unionized; the main thrust of organizational effort has been in larger popu-
lation areas where the difficulties enumerated above are not present.

The Effect of Labor Law Coverage on Strikes:
Recognition vs. Terms of Employment

If, in the absence of specific state legislation prohibiting the employees
of non-profit hospitals from striking, it could be shown that the recogni-
tion of and collective bargaining with employee groups would lower the
probability of strikes, the resistance of management to unionization would
be greatly reduced. The decision would be to recognize unions with the
hope that this recognition would reduce, if not completely eliminate, strike
action.

In the industrial sector the most bitterly fought strikes before World War
I[1 were usually the result of worker attempts to gain recognition and the
right to bargain collectively with their respective employers.102 After recog-
nition had been gained, the “business minded” union leaders emphasized
that the main thrust of activity would be to avoid strikes and reach peace-
ful settlements. The obvious way to avoid strikes, they reasoned, was for
employers to recognize employees and engage in collective bargaining with
them. The main focus of this argument was incorporated in the Wagner
Act (1935) and restated in the Taft-Hartley Act (1947 ):

The denial by some emplovers of the right of employees to organize and

the refusal by some employers to accept the procedure of collective bar-

gaining lead to strikes and other forms of industrial strife or unrest, which
have the intent or the necessarv effect of burdening o obstructing com-

merce. . . 103
Whether or not the requirements placed on management to recognize and
bargain in “good faith” with their employees have appreciably decreased
the number and/or severity of strikes is difficult to detect.

Chamberlain and Kuhn note that strikes have several dimensions on
which they can be measured and not all of these indices have changed in the
same direction.!®* They point out that the frequency of strikes has gen-
erally declined while the duration of, participation in, and economic loss
from strikes has remained the same or decreased slightly over time.1% Only

102 Chamberlain and Kuhn, op. cit., p. 393

103 National Labor Relations Act, 1947: Public L. 101, 80th Congress, lst Session,
as amended by Public L. 188, 82nd Congress, 1st Session. Section 1.

104 Chamberlain and Kuhn, op. cit., p. 395.

105 Ibid., passim, 195-401.
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in the last few years have these indicative statistics borne out the confi-
dence displayed in the intent of enacted federal legislation (see Table 4).

Table 4

Trends of Strikes in the United
States: The Private Sector

Period or Year Durationa Fr‘:_w:"Ju’l cvb Participation¢ [Lossd
1895-1900 RN 1.340 3.5 n.Aa.
1935-1940 22.6 1153 3.2 (.24
1955-1960 20.7 (1.872 4.3 0.98
1961-1963 23.8 0.720 2 6 .14
1964 22.9 0.7 1 3.4 0.18
1965 250 0713 ) ) 18
1966 292 (). 7232 37 0.19
aDuration: Average duration in calendar days. Figures are simple averages; each stop-

page is given the same weigiit reg: 1';!|r-w~ of size
]"f"f'(‘r]llt']lr\"- \I'][]}Il'{ H{ f_rqu S E‘u I ]H““ I']'t:'l!_l':l‘.l'"!

cPai ticipation: Workers involved in work stoppages as a per cent of 1o tal e Tuljm-‘»r_--".
dLoss:; "\Lm hours idle during year as a per cent of estimated tot Ll working time
N rees \-rl -;‘“" f,'::;l!riI!”'T:J’-’-' 111 1 !n'l.:;:“ - F;_!" n {‘I._”-'y-‘.'r . .I:"'-r (i 11167 G =0 1 4 \t'l{l. I

New York: McGraw-Hill Book Company, 1965, pp. 397-599 Handbook of Labor
Statistics 1968, U S 1}:*]3:]['[!]!!".'!_ of Labor, Burean of | 1hor statistics, Bulletin No.

1 M) . v 1
The pertinent question, therefore, is to ask what would have been the ef-
fect had no legislation been enacted?

The effect ¢f management recognition of unions in the hospital sector,
with respect to the indices of strike severity, is even harder to isolate due
to the short duration of concentrated union activity in this environment.
Although no hard data are yet available, several indicative trends are dis-
cernible. Of the eighteen states that have enacted state labor legislation,
four states insure the right of non-profit hospital employees to hv recog-
nized by and bargain collectiy ely with their employers while protecting
their n-rht to strike. What has been the trend of non- profit hospital strikes
in these states?

In Wisconsin, hospital employees are protected and granted the right to
strike under provisions of the State Employment Relations Act. Essentially,
employees in the non-profit hospital arena are accorded the same labor
law status as are employees in the private sector. As of June 30, 1968,
thirty-five non-profit hospital bargaining units, the first of which was
rf-_.(ruf_:mf.[_d in 1941, have been certified by the Wisconsin Employment
Relations Commission (WERC). Morris Slavney, Chairman of WERC,
notes that “there have been no strikes in the state of Wisconsin among
hospital employees which have affected the operation of the hospitals.
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."106 Tn Michigan employees of non-profit hospitals are allowed the
alternative of strike action only after submitting to a compulsory mediation
process administered by the state. Yet, given the final alternative of strike
action, there have been no walkouts since shortly after World War II.107
Although California does not have a state labor relations law, the con-

certed effort of unions to organize hospitals has been widespread. Hepton
notes that

Strikes in California’s hospitals have been few and most of these have oc-
curred over recognition. Only three strikes have occurred in the past fifteen
vears,108

In contrast to these examples, when other states are examined that do not
guarantee employee recognition and bargaining rights, one finds that ex-
clusion from coverage has not eliminated strikes in hospitals.10? Ex-
amples of this situation are the states of Illinois, Ohio, Washington, and
Pennsylvania. New York, prior to 1963, did not protect employees’ right to
unionize and experienced a multitude of recognitional strikes. It must be
noted that recognitional strikes are one-time events; if won, they can
never happen again. However, once recognition has been gained there can
be many terms of employment strikes (disputes focused on wages, hours,
and w orkmtf conditions). Thus, by definition, terms of employment strikes
are more prohah]f: than recognitional strikes. This factor complicates the
procedure of merely classifying and counting disputes to determine the ef-
tect of labor law coverage between states on the type of strike action that
predominates.

In summary, it appears that state labor laws which guarantee hospital
employees the rights of recognition and collective bargaining may tend to
curtail strike action generally. Conversely, evidence indicates that where
there is exclusion Df hosplta]q from state labor law coverage, or where
there is a lack of such a law, hospital strikes have not been eliminated or
even reduced. Additionally, it would appear that a large number of hospital
disputes arise from re cm{mhmml efforts by unions rather than deriving di-
rectly from negotiations regarding terms of employment.

It must be emphamn d that thvw conclusions are, at most, only tenta-
tive and that directed research in this area must be undertaken before any
firm relationships can be established. A nationwide survey of union activity
in the hospital environment would be an important contribution at this
time. A properly executed study could more accurately determine the ef-
fect of differing labor law structure on union growth and strike activity.

106 Letter from: Morris Slavney, Chairman, Wisconsin Employment Relations Com-
mission, dated May 6, 1969.

107 Estelle Hepton, op. cit., p. 26.

108 Thid., p- 28.

109 Tbid., p. 25




The Prevention of Strike
Action in Non-Profit Hospitals

If one accepts the notion that strikes by the employees of non- profit
hospitals are detrimental to the public welfare (this notion has not been
proven ), what alternative policy considerations are available to prevent
such strikes? Generally, six mechanisms have been implemented in vary-
ing degrees by the several states.

Mecdiation

As mentioned previously, Michigan insures the right of hospital em-
ployees to strike only after the dispute has progressed through a five stage
mediation process. At no time is a settlement imposed, but rather the
process insures that all alternatives are employed before a strike occurs.
Although subject to much discussion, the system has kept Michigan rela-
tively free of strikes. The success of this program, however. may be due
to the low concentration of hospital union activity in the state; with a
greater number of bargaining units the machinery might easily become
overloaded and hence inoperable |

The primary aul\"inl'vn- of the mediation ['erL'{-w is that it respects the
continuity of the labor-manacement relations] hips. Since no solution is im-
posed, the framework is laid for a mutual resolution of problems—a factor
that is extremely important noting that after the dispute is settled the
]I;ll'[it'\' must continue to deal with one another.

Compulsory Binding Arbitration

Under the system of compulsory binding arbitration, the ultimate au-
thority in the decision-making process rests with the almmintt*d arbitrator
or jlltigt", Minnesota provides the best example of enforced compulsory ar-
bitration in the hospital environment. If a dispute cannot be settled by
mediation. the L!iﬁlmt;mh must submit the problem to arbitration where
the award will be determined.

Several pl'(}h]t':ns are inherent in this attempt to eliminate strikes. First,
there is a tendency to rely on the arbitration process as the only means
to a solution. Consequently, compulsory arbitration may make pullrmu Ty
negotiation and mediation efforts meaningless. Between 1953 and 1965,
un!}-* one agreement in the Twin City area of Minnesota was settled by
negotiation, while all the others were brought to final arbitration. 110
Second, the aspirations of good collective bargaining tend to be supplanted.
Parties have the tendency to demand much more than they believe they
could get normally, hoping that the arbitrator will split the middle in order

110 Duane R. Carlson, “Minnesota’s Pioneer Labor Act: Model or Mistake?” Modern
Hospital, Vol. 104, No. 5 (May, 1965), p. 107.
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that a compromise may be reached. Finally, with respect to major issues,
the dispute is rarely settled but rather postponed until another day.

Injunction

An injunction is a court order designed to terminate a threatened or
executed action. One of the more recent examples of an injunction in the
hospital arena transpired in the Chicago area in 1968 when a State Circuit
Court enjoined HELP (Hospital Employee’s Labor Program) from strik-
ing South Chicago Communitv and Norwegian-American Hospital.111 Al-
though the employees were ordered to continue work, nothing would have
prevented them from terminating employment “individually.”

In essence, the injunction mrf-lv accomplishes anything of substantive
value, The main purpose of the injunction is usually to insure that critical
services will be provided while other means of resolving the dispute are
attempted. Since the injunction, when granted, completely eliminates the
threat of a strike. at least for the moment, employees discover other ways
by which to make their objections known (i.e., mass resignation, slowdown,
ete. ).

Fact Finding

Fact finding has been used successfully in aiding the resolution of public
employment disputes in Wisconsin since 1962. The Wisconsin statute states
that either party to the di*-_;puh* may request implﬂlwmnti{m of the fact-
finding mechanism. The procedure followed in most fact- finding hearings
is similar to that used in grievance arbitration (somewhat like a ru*u]ar
court hearing). Both disputant parties present cases to and are open to
questioning by the neutral. After the presentations have been presented
and examined, the fact finder prepares a decision and sends it to the
parties.!!2 Additionally, the enacted award and accompanying rationale is
distributed to local newspapers for publication.

Although procedures vary, fact finding does not impose acceptance of
the aw J.I'd as determined b}, the fact finder. It is assumed that the parties,
after examining the dispute in a logical manner, will resolve their differ-
ences voluntarily. Additionally it is assumed that dissemination of the
pertinent facts of the situation and the neutral’s award will spur public
sentiment to request, if not demand, a settlement.

In Wisconsin twenty-eight cases requested fact-finding from June, 1962
to June, 1965; generally the system worked well.ll® Complaints center

111 “Court Lacks Power to Order Collective Bargaining, Illinois Appelate Court Rules,”
Hospitals, Vol. 42, No. 2 (January 16, 1968), p. 33.

112 Tames Stern, “The Wisconsin Public Employee Fact Finding Procedure,” In-
dustrial and Labor Relations Review, Vol. 20. No. 1 ( October. 1966 ). pp. 3-5.

L13 Ibid., pp. 4-6.
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around (1) the length of time required for final decisions (the shortest case
took three months from start to finish), (2) the relatively high cost of the
procedure, and (3) the highly subjective criteria used for making the
award. Additionally, in situations where employees are granted the right
to strike, prohibition of strikes is not accomplished. Sometimes strikes can
be prevented by airing and discussing pertinent facts. Public sentiment
can be created to stimulate a settlement by releasing information about the
dispute and by making an award (the decision of the neutral as to who
should get what). But in the end analysis settlement is left to the individ-
ual parties—a stalemate is still possible.

Seizure

Seizure is probably the most straightforward method of insuring that
labor-management disputes do not end in strikes. In Massachusetts the
Emergency Labor Disputes Act allows the goveror the option, among
other alternatives, to seize a facility engaged in a strike threatening the
public welfare or safety and operate it as he sees fit Additionally, the
governor may require the striking facility to continue operating under its
own management; this action parallels the injunction process. Although
Massachusetts is not highly unionized in the health care sector, there has
never been a hospital strike.!14

Do-Nothing Approach

The do-nothing approach, with respect to hospital labor-management
relations, has been adequately described in the preceding pages of this
monograph. It involves the exclusion of hospitals from coverage under
state labor law, if one exists, and not requiring employers either to recog-
nize or to bargain collectively with their employees. As noted earlier this
approach does not decrease, and may even tend to increase, the incidence
of hospital strikes. Few problems have been solved solely because they have
been ignored; labor-management relations in the hospital environment, the
author believes, will be no exception.

Government intervention focused on the elimination of hospital strikes
must be viewed in a cost-benefit frame of reference; compared to the sum
total of all costs, both direct and indirect, what are the benefits of alterna-
tive courses of action? On one hand it has been noted that strikes by hos-
pital employees may be detrimental to the public health and safety; on the
other, employees in the hospital sector are being denied rights granted to
their counterparts in the industrial sector. The relative merits of these two
factors should establish the frame of reference by which the decision will
be made as to whether or not hospital employees should be allowed the right

114 Estelle Hepton, op. cit., p. 14.
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to strike. If, however, under certain circumstances strikes are deemed detri-
mental in the hospital environment, what contingencies are available to
prevent them if it is agreed that (1) hospital employees should be allowed
to be recognized by and collectively bargain with their employer and, (2)
the methods of strike prevention alread} enumerated, when considered in-
dividually, are inadequate.

The industrial sector of the economy has been and is facing the same
problems as the hospital sector in its attempt to combat strikes that are
detrimental to national welfare (emergency disputes). They also have
found that each of the altermatives mentioned above possesses defects
that tend toward dysfunction. The problem is to develop a system that
will capitalize on each alternative’s inherent strength while eliminating its
weakness. Additionally, it would be beneficial to lessen the [_}mbabﬂity of
strikes in instances where patient welfare is not in jeopardy and completely
eliminate strikes where such action is clearly detrimental to noncontestant
third parties. The ultimate worth of any such system largely depends on
the extent to which it safeguards the pnhllc uhlle, at the same time, pro-
tecting the rights of workers and management. An independent study
group addressing itself to the problems of national labor policy stated that

Agreement by the parties is our basic method for reaching fundamental set-
tlements to L{Tu}r disputes. Even in cases involving large numbers of workers
or the threat of an emergency, in our view, the pnmlp]:- of ultimate private
agreement must guide the design and use of government procedures for
dispute settlement. Nevertheless, we must recognize that the use of economic
force by the parties in certain vital industries or at certain critical times
can inflict serious harm on the public interest. Some protective instru-
ments must be placed in the hands of the government.115

What may be needed is an arsenal of weapons approach''® that pro-
vides a responsible authority (possibly the governor with the aid of the
state labor department) a series of altemnatives that may be implemented
in the hospital environment to either reduce or eliminate the possibility of
strikes. The governor, under this system, would have the option of using
any mechanism or package of mechanisms depending upon the bp[‘{lfl(_‘
situation. The alternatives might include:

1. Do nothing
Creation of a fact-finding commission
Compulsory mediation
Compulsory and binding arbitration
Injunction

Ut = o O

115 Clark Kerr. et al., The Public Interest in National Labor Policy, New York: Com-
mittee for Economic Development, 1961, p. 95.

116 This general typology has been suggested for use in the industrial sector for the
resolution of emergency strikes. See: ]\er, et al., op. cit., pp. 95-104.
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As one i“}r{}{‘t‘t‘dh down the list of-alteratives, the severity of the action
increases. For the “harder” mechanisms (compulsory arbitration and in
junction) to be implemented, clear evidence of threatened or actual detn
ment to the public’s weltare and safety should be demonstrated. It, how-
ever, detrimental consequences could not be substantiated, less stringent
mechanisms should be dp{'vlirr] so that the I‘rl'{ﬂulbihh' of strike ;lt?'ﬁx'ih' 1S
reduced. This action would range from doing nothing to requiring the
parties to mediate the dispute. None of the foregoing moves by the “re-
sponsible authority” would be mandatory. Nothing could b done (alterna
Hve one) or after one method had been tried, there would be no restric-
tion on trying another. This system would allow constant assessment and
'l]”;”"““{] of the situation in the light of emerging uh'x'{".(:r}‘ll‘m'll.*_\

Because of the strong sense of uncertaintv on the part of both parties as
to which element or package of elements would be employed in a given
mstance. {];r I:r*{:utl.itllﬂj ]I-;:.-l.fw.\ Hf ”lf' tf‘:wlan_tH{-\ I_‘.'r_'f“I'{‘ TOVETITIINH f]fd].'

intervention would not be sabotaged.

We must he exceedinelyv careful not to introdu rocedir
earerness 1o provi Eﬁ:nf ction for the j.ﬂ:hh welfare, which will in them-
}'..\EI"JE*'H"\" TIJ'\ kii{"-‘-': -'Ill' al ]'-"!'r ’T state .i‘ii Jut!f1 i-f."-.r!-_ 'E‘Ir' verh

existence of legal i"rmnhzrr s that can be invoked when the parties fail to

1 =¥
# 11

. 1 1
dgree 1n r‘w”r‘t'.‘n‘ !.=.|‘.'_‘.I:' ng tendad 0 Promoice -;l'}i farlures. A4
l

Clearly the choice of whether to 1.:||rl‘~!r:ru'nt “hard” or “soft” mechanisms
must hinge solely on whether detriment to patient welfare, either actual
or threatened, can be positively demonstrated. Such decisions should not
be made on the basis of IH'H‘.\.H!]{' organizational inconvenience, bargaining
power or other such considerations. Since demonstrated or hypothesized
threat to patient weltare is the sine qua non ftor prohibiting strikes by non-
profit hospital employees, clear evidence of this threat should be present
when such rights are suspended

The arsenal approach is not without defects. First, it will prove difficult
to quantify the conditions that would determine whether or not any given
threatened or actual strike would be detrimental to Ikltit‘]]t welfare. Pre-
liminary guidelines would have to be delineated in general terms so that
they could be applied to specific situations. Secondly, there is always the
possibility that the “hard” mechanisms would be utilized more than cir-
cumstances warrant,

Study after study has shown that the emergency potential of a given labor

dispute is always grossly exaggerated at the moment it occurs. Dire conjec

tures about “what would lmp]wn if " seldom become reality, 118

117 Ibid., p. 99.
118 Ibid., p. 96.
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The excessive use of “hard” mechanisms would render the total arsenal of
weapons approach useless, since expectancy would be built into the SYs-
tem. Disputant parties usually have the capacity for behavior that takes
acoount of essential public needs. Additionally, the resiliency and flexi-
bility of freely conducted negotiations are impressive. These considerations
suggest that compulsory and binding arbitration and/or injunction should
be used with utmost caution and reluctance.119

It appears that the arsenal of weapons approach would prohibit hospital
strikes when they would clearly endanger the health or welfare of the pa-
tient and would allow the implementation of mechanisms that would lessen
the probability of strikes in situations where detriment could not be demon-

strated. Both the public’s health and the workers’ rights would be guaran-
teed.

The Future of Labor
Relations in the Health Care Sector

The future of labor-management of the nation’s economy depends to a
large degree on the alternatives health professionals, legislators, unions
and the general public choose to undertake. The first three groups seem to
play the most vital part in this directional determination.

Union leaders have pledged themselves to organize the non-profit hos-
pital sector. HELP, a two-union combination, after two years has organ-
ized seven Chicago area hospitals. This union has also pledged to organize
Chicago hospitals “top to bottom.20 Local 1199 of the Drug and Hospital
Union has invested $350.000 to implement a committee that will organize
a nationwide drive among hospital workers. The union has named Mrs,
Martin Luther King, Jr., as honorary chairman and is using the Southern
Christian Leadership Conference (S.C.L.C.) as organizers in the south.12
The Reverend Ralph Abemathy has led the Local 1199 B strike in Charles-
ton, South Carolina, to gain employee recognition and the guarantee of
$1.50 minimum wage for all area hospital workers. Abemathy has stated
that the S.C.L..C. is determined to make a stand in Charleston because the
majority of the area’s nonprofessional hospital employees are black as is
the case in most southern states.!22 Generally, it appears that:

(1) unions are committed to organizing hospital workers and this activity

should be expected to increase in the next few years.

(2) the union movement, especially in the South and inner city areas of

119 Ibid., p. 96.

120 “HELP Two Years Later: 7 Won 2 Lost, 3 Tied,” Hospitals, Vol. 43, No. 5
(March 1, 1969), p. 105.

121 “New York Union Planning Nationwide Hospital Drive,” Hospitals, Vol. 43, No. 3
(February 1, 1969), p. 117.

122 “Abernathy in Charleston,” CBS Evening News. April 22, 1969.
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larce cities. will become increasinglv intertwined with the cause of
civil rights. If this occurs more militancyv should be expected.

The American Hospital Association, on the other hand, believes that

non-profit hospitals ah-:m]l not be required to recognize or collectively

bargain with their employees. 123 A nationwide mnnp]v of hospital adminis-

trators has shown that approximately 80 per cent of this group agree with

the A.H.A. stand.124
Lt appears Ilul, at least for a while, hnu:“_r ils will continue to oppose the
emplovees richt to be recoenized and barcain collectively with their re-
x:,"l.--.'Tin* L'mp]n‘xr'lw
Several trends seem to be emerging that would indicate a slight reversal
of the hospital’s historically solid stand opposing unions. First, the Catholic
Hospital Association has endorsed the emplovee’s right to join a union
and collectively bargain with their respective hospital’s management. The
Catholic Hospital Association’s board of trustees has noted that

Hospitals a}t.m!.l p'q*:“tﬂ*]’li/‘t‘ that employees have a richt to form or join a
umion or association of their own choosing for the purpose of .'+'p:-“w--*'|4.lfin'|
in bargaining u'i!}: their emplovers and, further, that emplovees should be

frec of anv reprisal for the exercise of such rights. 125 (emphasis added)

Secondly, it appears that there is a significant reversal in the opposition
to union organization Trjr llmpil:ll administrators in states that are rt-];ltix'vl}'
hi_'__:hl}' organized in the health care sector. Data collected in a nationwide
sample of 479 hospital administrators indicate that the percentage ot
RIHm{]i nts that agree with the A.-H.A. policy regarding unions is significant-
ly less than expecte d (chi square, p<{.01) in regions one, two, four, six, and
nine (see Figure 3 and Table 5).126 Most of these states are more highly
orcanized in the IH}H]}il.i] sector than the nation as a whole (the exception
1S rerion Six ).

Additionally, it would appear that considering the trend toward in-
creasing educational requirements for hospital administrators, as a group
l}n'},’ will come to be more ]'l‘L‘f‘I'ItI"'L'{‘ toward unionization efforts. In p;lrt,
the change should occur because of the increasing involvement of prospec-
tive administrators in formal course work dealing with collective bargain-
ing and labor relations. There also appears to be some evidence that con-
tinuing education programs sponsored by universities for practicing hospital
administrators are beginning to focus on the problems of labor-management

123 This I.”'|“~~.,- 15 [Ju-u-“t(-u! in “Association Section.” ff:‘-”?;l.'fl'rlf\, Vol. 42, No. 2
(January 16, 1968), p. 112. Supra footnote no. 6.

124 Michael Hynes, op. cit., unan vzed data.,

125 “Catholic Group 1 ndorses the Right to Join Union, Hu.a;.-:'mf.ﬂ'. Vol. 42. No. 2
( January 16, 1968 ), p 124.

126 Michael Hynes, op. cit., unpresents d data
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relations and unionization in the hospital sector to a greater extent.!27
In the last analysis, given a measure of public and professional support,
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Figure 3
Classification of Hospitals by Region
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127 A recent postgraduate conference held by the Graduate Program in Hospital and
Health Administration, The University of Iowa, devoted ome-half day to the subject.
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it is the state and federal legislatures that will precipitate the actual change
in the labor-management relations of non-profit hospitals. These changes
can occur at one or both of two levels, state and/or federal. The elimination

Table 5

Per Cent of Hospital Administrators
Agreeing and Disagreeing With AHA
Policy Position on Collective Bargaining

Non-profit hospitals should be exempted from all legislative acts, federal or state, re-
quiring health-care institutions to bargain collectively with any union or professional
group of their employees.

Region of Hospital .ocation

1 o7 3 4 5 6 7 S 9
agree 63.4 72.2 84.6 748 100.0 66.1 96.0 88.6 67.6
disagree 36.6 27.8 15.4 95.2 00.0 339 4.0 11.4 32.4

P< .01

Source: Data extracted from: Michael Hynes, op. cit., unpresented data.

of hospitals from exemption under federal labor legislation thus insuring
the employees’ right to be recognized by and collectively bargain with
their employers can be accomplished by eliminating section 2(2) of the
Taft-Hartley Act. This action’s main value would be derived from its
comprehensiveness and uniformity. If, however, the individual states de-
sire to attempt to decrease the probability of strike action detrimental to
public welfare, they should be given some initial latitude with respect to
the implementation of the arsenal of weapons approach. If the considera-
tions presented are taken into account, the arsenal approach should prove
to be a beneficial supplement to the recognition and collective bargaining
that would be mandatory under Taft-Hartley.

Conclusion

It is hereby declared to be the policy of the United States to eliminate the
causes of certain substantial obstructions to the free flow of commerce and
to mitigate and eliminate these obstructions when they have occurred by
encouraging the practice and procedure of collective bargaining and by pro-
tecting the exercise by workers of full freedom of association, self-organiza-
tion, and designation of representatives of their own choosing, for the pur-
pose of negotiating the terms and conditions of their employment or other
mutual aid or protection.128

128 National Labor Relations Act, 1947; Public Law 101, 80th Congress, 1st Session,
as amended by Public Law 188, 82nd Congress, 1st Session. Section 1.
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APPENDIX 1
State Labor Relations Acts Citations

State

(','0[:} [ac 1 0

Connecticut

Hawaii

Kansas

Massachusetts

Michigan

Minnesota
Montana
North I).II'(UUI.

N ew _lf‘r.‘wr‘_‘-.

New York
{re Tefe)
}‘rn:]kylx ania

i{Fl{ﬁlil' [‘*-Filt]ti

Utah
Vermont

Wisconsin

Puerto Rico

Citation

Colo. Rev. Stat. Ann.
Sect. 80-4-1 to -22 (1964 )
Conn. Gen. Stat. Ann
Sect. 31-101 to -111
1960 ) as amended Supp. 1966 )
Hawaii Rev. Laws ¢90
( 1955, as amended H1:11}1_ 1965 )
han. (GGen, Stat. Ann
Sect. 44-8011 to -817
1949 as amended Supp. 1961 )
Mass. Gen. L.aws Ann. ¢105 A
[958, as amended Supp 1966 )
Mich, Stat. Ann
Sect. 17.454(1)-17.454(27
Rev. Vol., 1960
Minn, Stat. Ann
Sect. 179.01-179.17, 179.35-.39 ( 1966)
Mont. H.B. No. 100,
Laws, 1967
No. Dak. Cent. Code
Sect. 34-12-01 to -14
NG| Const, Art. 1, Sect. 19
N.Y. Labor Law Art. 20
( McKinney 1965, as amended ?'mpp 1966 )
Ore. Rev. Stat
Sect, 662.505-,795, ( 1964
Pa. Stat. Ann. tit. 43,
Sect. 211.1-.13 (1964 )
R.I. Gen. Laws Ann

Sect, 28-7-1 to -4,
1957 as amencdled Supp 1 966 )

Utah Code Ann.

Sect. 34-1-1 to -15 (1966 )

Vt. 5.B. No. 1004

Laws, 1967

Wisce. Stat. Ann.

Sect. 111.01 to .19

(1957 as amended Supp. 1967)

P.R. Laws Ann. tit. 29,

Sect. 61-76 ( 1966 )

Source: Hospital Law Manual, The University of Pittsburgh: Health Law Center
August, 1967), p. L-A.
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APPENDIX 2

State Anti-Injunction Legislation

State and Citations

Similar To
Norris-La Guardia

Arizona
Ariz. Rev. Stat. Ann.
Sect, 12-1808 (1956)

Colorado
Colo. Rev. Stat. Ann.
Sect. 80-5-16 (1953)

Connecticut
Conn. Gen. Stat.

Sects. 31-112 to -118 (Rev. 1958)

Hawaii

Senate Bill No. 545, Laws (1963)

Idaho
Idaho Code Ann. tit. 44 ¢. 7 (1947

[linois
I11. Ann. Stat. c. 48,
Sect. 2a (Smith-Hurd 1950)

Indiana

Ind. Ann. Stat. tit. 40. ¢. 5 ( Repl.

Kansas
Kans. Gen. Stat. Ann.
Sects, 60-1104 to -1107 (1949)

Louisiana
La. Rev. Stat. Ann.

) X

Vol. 1952) X

Sects. 23-821, 23-841 to -849 (1951) X

Maine

Me. Rev. Stat. Ann. c. 107, Sects. 36. 37 (1954) X

Maryland

Md. Ann. Code art. 100, Sects, 63-75 (1957 ) X

Massachusetts
Mass. Gen. Laws Ann. c¢. 149, Sects

c. 214, Sects. 1, 9, 9A, 9B: c. 220,
Sects. 13A, 13B (1958)

Minnesota
Minn. Stat. Ann.
Sects. 185.01-185.22 (1945)

. 20B, 20C, 24;

—5] —




Appendix 2 ( continues

Similar to
and Citation Norris-LaGuardia Other

New [ersey
N.]. Stat. Ann
sects. 2A:15-531 to -58 (1952) N

New MNlexico
N.M. Stat. Ann. ¢. 99, art. 2 (1955 X

New York
N.Y. Civ. Prac. Art. Sect. §876a A

North Dakota

\ ]] I['l.T % [..-.'ﬂ.:h i.{' L .l-'l-[.l_"‘\ :'J! I "-.\
Uregor

Ore. Rev. Stat

Sects. 662.010-662.150 ( 1953 X

Pennsvlvania
Pa. Stat. Ann. tit. 43. Sects. 206a-206r (19

Rhode Island
R.I. Gen. Laws Ann
Sects. 28-60-2 to -6 (1956) X

tah
Utah Code Ann. Sects. 34-1-23
to 34; 34-2-1 to -6 (1953) X X

Washington
Wash. Rev. Code 1
Sects. 49.32.010-49.32.100 (1956) X

Wisconsin

Wis, Stat. Ann.
Sects. 103.51-103.62: 133.07 (1957) X X

‘}\'}.rummu
'1.’1.'_ar_|_ lLH:HEJ. Stat. Ann.
Sects, 54-501 to -507 (1946) X

Source: ”zﬂ;rf.'df Law Manual. The University of Pittsburgh, Health L.aw Center
- ‘xu‘u‘tliirt'l’, 1962 .}, PP- C1-C2.




APPENDIX 3

Right To Work Laws And
Union Security Contracts

“Labor organizations frequently seek to enter into union security contracts with em-
ployers. Such contracts are usually of three types: The closed shop contract which
provides that only members of a particular union may be hired; the union shop con-
tract which makes continued employment dependent upon membership in a union; and
the agency shop contract which requires non-union employees to pay amounts to the
union equal to the dues paid by members.

“Union security contracts have been absolutely prohibited in some instances and
strictly regulated in others. The closed shop contract is the only union security device
which is prohibited by the Labor Management Relations Act. However, while both
the union shop contract and the agency shop contract are under certain conditions per-
mitted, the Labor Management Relations Act provides that the various states may
regulate or prohibit such union security arrangements,

“Thus, in a state which prohibits certain types of union security agreements, all
hospitals, including those proprietary hospitals which are covered by the Labor Manage-
ment Relations Act, would he prohibited from entering into union security agreements
proscribed by state law. Where a state does not prohibit union security contracts, but
subjects them to stricter regulations than those contained in the Labor Management Re-
lations Act, all hospitals must adhere to the more rigorous state requirement.

"By statute, many states have made union security contracts unlawful. Statutes forbid-
ding such contracts are usually called ‘right to work’ laws on the theory that they
protect the employee’s ‘rigcht to work,” even if he refuses to join a union. Several other
states have statutes or decisions which purport to restriet union security contracts, or
provide for specified procedures designed to evidence employee approval before such
agreements may be made.

“Although a union security contract may be legal in the state in which the hospital
is located, the hospital is not required to enter into such a contract. However, a
hospital may be obligated to discuss inclusion of a union security clause in a contract
in those states where a union security contract is legal and the hospital has a duty to
bargain in good faith with its employees’ representative under the state labor relations

act.

Source: Hospital Law Manual, University of Pittsburgh: Health Law Center (No-
vember, 1968 ), p. 9.
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APPENDIX 4

Statutory Provisions

Restricting Union Security Agreements

State and Citations

Alabama
Ala. Code Ann. tit. 26, art. 4 (Supp. 1953)

Arizona
Arniz. Const. art. XXV Ariz. Rev.
Stat. Ann. tit. 23, ¢. 8, art. 1 (1956)

Arkansas
Ark. Const. Amend. No. 34; Ark.
Stat. Ann. tit. 81, c. 2 (1947)

Colorado
Colo. Rev. Stat. Ann. Sects.
80-5-6(1) (c), 80-5-6(1) (3) (1953)

Florida
Fla, Const. Declaration of Rights, Sect. 12

Georgia
Ga. Code Ann. Sects. 54-901 to -908 (Supp. 1958)

Indiana
Ind. Ann. Stat. tit. 40, c¢. 27 (Supp. 1957)

Iowa
Iowa Code Ann. c. 736A (1950)

Kansas
Kan. Const. Sect, 12

Louisiana (2)
I.a. Rev. Stat. Ann. tit. 23,
c. 8, part IV (Supp. 1957)

Mississippi
Miss. Code Ann. Sect. 6984.5 (Supp. 1956 )

Nebraska
Neb. Const. art. XV, Sects. 13-15;
Neb. Rev. Stat. Sects. 48-217 to -219 ( Reissue 1952)

NE\ ﬁ.llﬂ
Nev. Rev. Stat. Sects. 613.230-613.300 (1956)

North Carolina
N.C. Gen. Stat. ¢. 95, art. 10 (Repl. Vol. 1958)

North Dakota
N.D. Rev. Code Sect. 34-0114 (Supp. 1957 )

=L

Closed Shop Union Shop
X X
X X
X X

(1)

X X
X X
X X
X X
X X
X X
X X
X X
X X
2,4 X
X X




Appendix 4 (continued)

——

State and Citations Closed Shop
South Carolina -
5.C. Code Sects. 40-46.1-40-46.11 (Supp. 1957) X
South Dakota
S.D. Code Sect. 17.1101 (Supp. 1952) X
Tennessee
Tenn. Code Ann. Sects. 50-208 to -210 (1957) X
Texas
Te. Rev. Civ. Stat. Ann. art. 5207a (1947) X
Utah
Utah Code Ann. tit, 34, c. 16 (Supp. 1957) X
Virginia
Va. Code Ann. tit. 40, c. 4, art. 3
(1950, as amended Supp. 1958) X
Wisconsin
Wis. Stat. Ann. Sect. 111.06(1) (c¢) (1) (1957) (3)

Union Shop

X

X

1 All union shop is permitted by a 3/4 vote of the employees in the unit.

2 Does not apply to hospital workers.

3 All union shop is permitted by a 2/3 vote of the employees in the unit.

Source: Hospital Law Manual, The University of Pittsburgh: Health Law Center,
p.- D-1.
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