
PUBLIC RECORDS: REASONABLE ACCESS: PAROLE BOARD: DEPARTMENT OF 
CORRECTIONS: VISITOR'S APPLICATION. Iowa Code §§ 1 7 A . 2 ( 7 ) ( f ) , 
2 8 A . 2 ( 3 ) , 28A.5, 2 8 A . 8 U ) , Ch. 68A, §§ 68A.3, 692.3; 291 I.A.C. 
2 0 . 3 ( 1 ) ( f ) ( 1 - 7 ) , 291 I.A.C. § 2 0 . 1 3 ( 2 ) . The Department o f 
C o r r e c t i o n s has, by r e q u i r i n g a l i m i t e d c a t e g o r y o f p e r s o n s t o 
submit t o p r i o r a p p r o v a l b e f o r e a t t e n d i n g P a r o l e B oard m e e t i n g s , 
r e a s o n a b l y p r o v i d e d p u b l i c a c c e s s t o o n - s i t e P a r o l e Board 
m e etings h e l d i n s e c u r e c o r r e c t i o n a l i n s t i t u t i o n s c o n s i s t e n t w i t h 
§ 28A.5. N e i t h e r t h e a p p e a l o f t h e d e n i a l of e n t r y i n t o a 
c o r r e c t i o n a l f a c i l i t y t o v i s i t an inmate or t o a t t e n d a P a r o l e 
B o ard m e e t i n g i s a m a t t e r w h i c h must be d e c i d e d by an agency 
a f t e r n o t i c e and an o p p o r t u n i t y f o r e v i d e n t i a r y h e a r i n g . The 
o n l y avenue f o r a p p e a l o f t h e r e f u s a l o f t h e Department of 
C o r r e c t i o n s t o p e r m i t a t t e n d a n c e a t a P a r o l e Board m e e t i n g i s an 
o r i g i n a l Ch. 28A a c t i o n . That s t a t u t e g i v e s some l a t i t u d e under 
the r e a s o n a b l e a c c e s s language t o governmental b o d i e s i n 
r e a s o n a b l y t a i l o r i n g r e s t r i c t i o n s r e g a r d i n g a t t e n d a n c e a t 
m e e t i n g s . (Morgan t o A n g r i c k , 1/25/85) #85-1-13(L) 

J a n u a r y 25, 19 85 

Mr. W i l l i a m P. A n g r i c k I I 
C i t i z e n s ' Aide/Ombudsman 
C i t i z e n s ' A i d e O f f i c e 
C a p i t o l Complex 
L O C A L 

Dear Mr. A n g r i c k : 

We a r e w r i t i n g t o r e s p o n d t o y o ur r e q u e s t f o r an A t t o r n e y 
G e n e r a l ' s o p i n i o n , d a t e d O c t o b e r 24, 1984, r e g a r d i n g t h e r e c e n t l y 
a d o p t e d Department o f C o r r e c t i o n s ' a d m i n i s t r a t i v e r u l e s f o r 
a t t e n d a n c e a t P a r o l e B oard h e a r i n g s h e l d w i t h i n S t a t e c o r r e c t i o n 
a l f a c i l i t i e s . 

The Iowa Department o f C o r r e c t i o n s adopted a d m i n i s t r a t i v e 
r u l e s s e t t i n g f o r t h t h e c r i t e r i a f o r a t t e n d a n c e by t h e g e n e r a l 
p u b l i c a t P a r o l e B o a r d i n t e r v i e w s because th e Board of P a r o l e 
o n l y r e c e n t l y p e r m i t t e d the p u b l i c t o a t t e n d inmate i n t e r v i e w s . 
F o r many y e a r s , t h e B oard o f P a r o l e had i n t e r v i e w e d inmates 
i n s i d e v a r i o u s c o r r e c t i o n a l f a c i l i t i e s w i t h o u t p e r m i t t i n g t h e 
a t t e n d a n c e o f the p u b l i c . We n o t e by means o f b a c k g r o u n d i n f o r 
m a t i o n , t h a t the s t a n d a r d s e n u n c i a t e d i n the r u l e s r e g a r d i n g 
v i s i t s t o t h e c o r r e c t i o n a l i n s t i t u t i o n s f o r t h e p u rpose o f 
a t t e n d i n g P a r o l e B oard h e a r i n g s a r e not new. 
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V i s i t o r s t o the i n s t i t u t i o n s have been s u b j e c t e d t o s c r u t i n y 
when they e n t e r t h e c o r r e c t i o n a l i n s t i t u t i o n f o r purposes o f 
p r e s e r v i n g t h e s a f e t y , s e c u r i t y , and o r d e r l y o p e r a t i o n o f t h e 
i n s t i t u t i o n . 

F o r inmate v i s i t s , t h e Department has adopted r u l e s p r o v i d 
i n g f o r m u l t i p l e s c r e e n i n g mechanisms I n c l u d i n g c r i m i n a l h i s t o r y , 
r e l a t i o n s h i p t o in m a t e , p o s s e s s i o n o f c o n t r a b a n d , use o f i l l e g a l 
drugs o r a l c o h o l , o r o t h e r a c t i v i t i e s o r f a c t o r s b e l i e v e d t o be 
d e t r i m e n t a l t o t h e inmate o r the i n s t i t u t i o n . V i s i t s may be 
m o d i f i e d o r c u r t a i l e d when one o r more o f t h e f o l l o w i n g con
d i t i o n s i s met. 

a. The inmate o r v i s i t o r engage i n b e h a v i o r 
t h a t may i n any way be d i s r u p t i v e t o o r d e r 
and c o n t r o l o f the i n s t i t u t i o n . 

b. The v i s i t o r or inmate f a i l s t o f o l l o w t h e 
e s t a b l i s h e d r u l e s and p r o c e d u r e s o f t h e 
i n s t i t u t i o n . 

c. The v i s i t o r and inmate d i r e c t l y exchange 
any o b j e c t o r a r t i c l e . T h i s does n o t a p p l y 
t o p u r c h a s e s from the c a n t e e n w h i c h a r e 
consumed d u r i n g the v i s i t . 

d. The e f f e c t o f a l c o h o l o r n a r c o t i c 
i s d e t e c t e d b e f o r e , d u r i n g , o r a f t e r 
v i s i t . 

e. The v i s i t o r c o n t i n u e d v i s i t i n g i s 
m e n t a l t o t h e h e a l t h o f t h e inmate o r 
t o r . 

f . The v i s i t o r does n o t manage c h i l d r e n t o 
p r e v e n t them from i n t e r f e r i n g w i t h o r d i s 
r u p t i n g o t h e r v i s i t s . 

drugs 
the 

d e t r i -
v i s i -

291 I.A.C. § 2 0 . 3 ( 5 ) . 

The g e n e r a l r u l e s f o r v i s i t o r s l e a v e two p r i m a r y a r e a s o f 
d i s c r e t i o n o f t h e warden. F i r s t , t h e warden may make e x c e p t i o n s 
t o t h e r u l e g e n e r a l l y e x c l u d i n g pei'sons w i t h a h i s t o r y o f c r i m i 
n a l a c t i v i t y from t h e i n s t i t u t i o n . P e r s o n s w i t h a c r i m i n a l 
h i s t o r y o r who a r e under i n d i c t m e n t may v i s i t w i t h t h e warden's 
p e r m i s s i o n . 291 I.A.C. § 2 0 . 3 ( l ) ( f ) . The Department o f 
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C o r r e c t i o n s ' r u l e s f o r v i s i t i n g inmates of p e n a l i n s t i t u t i o n s a r e 
grounded i n t h e competing p u b l i c p o l i c i e s o f p e r m i t t i n g a c c e s s t o 
m a i n t a i n r e l a t i o n s h i p s w i t h f a m i l y and f r i e n d s w h i l e p r e s e r v i n g 
t h e s a f e t y , s e c u r i t y and o r d e r l y a d m i n i s t r a t i o n of t h e i n s t i t u 
t i o n . 

Inmates a r e encouraged t o m a i n t a i n and 
s t r e n g t h e n r e l a t i o n s h i p s w i t h f a m i l y members 
and f r i e n d s . Though v i s i t s a re encouraged as 
a means t o a c c o m p l i s h t h i s , t h e number and 
l e n g t h o f v i s i t s may be l i m i t e d by t h e i n s t i 
t u t i o n ' s s c h e d u l e , s pace, p e r s o n n e l con
s t r a i n t s , t r e a t m e n t c o n s i d e r a t i o n s , o r o t h e r 
s u b s t a n t i a l r e a s o n s r e l a t i n g t o t h e s a f e t y 
and s e c u r i t y o f t h e i n s t i t u t i o n and i t s 
o p e r a t i o n s . 

291 I.A.C. § 20.3(218). 

Second, th e warden may m o d i f y th e t i m i n g o r l e n g t h o f v i s i t s 
t o p e r m i t e x t e n d e d o r o f f - s c h e d u l e v i s i t s i n t h e event o f u n i q u e 
o r e x i g e n t c i r c u m s t a n c e s f o r the inmate or t h e v i s i t o r . The 
warden's d e c i s i o n h e r e i s f i n a l . 291 I.A.C. § 2 0 . 3 ( 1 5 ) . See 
1983 Iowa Code § 246.46, as amended by H.F. 74, A c t s o f the 7 0 t h 
G.A. , 1984 S e s s i o n . 

C o u r t s have r e v i e w e d p o r t i o n s o f the v i s i t o r s ' s c r e e n i n g 
r u l e s r e l a t i n g t o s t r i p s e a r c h and have s e t out t h e p u b l i c i n t e r 
e s t s t o be weighed by the f a c i l i t y i n s t r i p s e a r c h i n g v i s i t o r s . 
H u n t e r v. Auger, 672 F.2d 668 ( 8 t h C i r . 1982). 

The p e n a l environment i s f r a u g h t w i t h s e r i o u s 
s e c u r i t y d angers. I n c i d e n t s i n w h i c h inmates 
have o b t a i n e d d r u g s , weapons, and o t h e r 
c o n t r a b a n d a r e w e l l - d o c u m e n t e d i n c a s e law 
and r e g u l a r l y r e c e i v e t h e a t t e n t i o n o f t h e 
news media. W i t h i n p r i s o n w a l l s , a c e n t r a l 
o b j e c t i v e o f p r i s o n a d m i n i s t r a t o r s i s t o 
s a f e g u a r d i n s t i t u t i o n a l s e c u r i t y . To 
e f f e c t u a t e t h i s g o a l p r i s o n o f f i c i a l s a r e 
c harged w i t h the d u t y t o i n t e r c e p t and ex
c l u d e by a l l r e a s o n a b l e means a l l c o n t r a b a n d 
smuggled i n t o the f a c i l i t y . Indeed, Iowa 
c o r r e c t i o n a l o f f i c i a l s r e c o g n i z e t h e i r d u t y 
t o c o n s t r i c t the f l o w o f c o n t r a b a n d i n t o t h e 
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p r i s o n . They c o n s i d e r b o t h c l o t h e d and 
u n c l o t h e d body s e a r c h e s an e f f e c t i v e means o f 
c o n t r o l l i n g c o n t r a b a n d and "a b a s i c Implement 
o f t h e i n s t i t u t i o n s [ ' ] o v e r a l l s e c u r i t y . " 

A l t h o u g h t h e p r e s e r v a t i o n o f s e c u r i t y and 
o r d e r w i t h i n t h e p r i s o n i s u n q u e s t i o n a b l y a 
w e i g h t y s t a t e i n t e r e s t , p r i s o n o f f i c i a l s a r e 
not u n l i m i t e d i n f e r r e t i n g out c o n t r a b a n d . 

Hunter v. Auger, 672 F.2d a t 674 ( 8 t h C i r . 1982). 

Agency r u l e s a r e presumed by c o u r t s t o be r e a s o n a b l e , 
Davenport Community S c h o o l D i s t r i c t v. Iowa C i v i l R i g h t s Comn, 
277 N.W.2d 907, 909-910 (Iowa 1979), and t h e p e r s o n c h a l l e n g i n g 
the r u l e b e a r s t h e burden o f p r o o f o f the u n r e a s o n a b l e n e s s o f t h e 
r u l e . Schmidt v. IDSS, 263 N.W.2d 739, 749 (Iowa 1979). ' 

The c o u r t s have r o u t i n e l y d e f e r r e d t o t h e e x p e r t i s e o f t h e 
agency i n knowing and managing i t s own b u s i n e s s . C i t y o f 
Davenport v. P u b l i c Employment R e l a t i o n s B o a r d , 264 N.W.2d 307, 
312-313 (Iowa 1978). D e f e r e n c e t o t h e agency e x p e r t i s e i n p r i s o n 
management i s p a r t i c u l a r l y a p p r o p r i a t e i n l i g h t o f t h e s p e c i a l 
problems a s s o c i a t e d i n p r o t e c t i n g t he inmates and t h e p u b l i c i n 
sec u r e p e n a l f a c i l i t i e s . Hunter v. Auger, 672 F.2d 668, 676 ( 8 t h 
C i r . 1982) ( q u o t i n g K e l l y v. Brewer, 525" F.2d a t 399 [ 8 t h C i r . 
1 9 75], " i t i s n o t t h e f u n c t i o n o f the F e d e r a l c o u r t s t o e m b r o i l 
t h emselves u n d u l y i n m a t t e r s o f p r i s o n a d m i n i s t r a t i o n ... o r 
p r i s o n s e c u r i t y . " ) 

The Department o f C o r r e c t i o n s ' r u l e s f o r v i s i t i n g i n m a t es 
a u t h o r i z e s c r e e n i n g o f v i s i t o r s f o r p r e v i o u s s e r i o u s c r i m i n a l 
h i s t o r y , r e c e n t s e r i o u s o r n o n - s e r i o u s c r i m i n a l c o n v i c t i o n , 
r e c e n t i n c a r c e r a t i o n , p r e s e n t i n d i c t m e n t , and p r e s e n t p a r t i c i p a 
t i o n i n a community c o r r e c t i o n program. I n a d d i t i o n , t h e r u l e s 
p e r m i t t h e warden t o s c r e e n f o r " b e h a v i o r c o n t r o l p r o b l e m s " o r 
b e h a v i o r s " c o n t e r p r o d u c t i v e t o t h e r e h a b i l i t a t i o n o f (an) i n 
mate", such as " i r r e s p o n s i b l e ... use o f a c o n t r o l l e d s u b s t a n c e " 
o r " p r e v i o u s v i o l a t i o n o f i n s t i t u t i o n a l r u l e s " . These f a c t o r s 
may o r may n o t have c u l m i n a t e d i n a r r e s t , i n d i c t m e n t , o r i n c a r 
c e r a t i o n . 

P e r s ons s c r e e n e d out from e n t e r i n g t h e f a c i l i t y may r e q u e s t 
the warden t o make an e x c e p t i o n t o p e r m i t them t o v i s i t t h e 
f a c i l i t y . A r e a s o n a b l e agency w i t h e x p e r t i s e i n c o n f i n e m e n t o f 
p r i s o n e r s c o u l d c o n c l u d e t h a t p r i o r c r i m i n a l r e c o r d o r d i s r u p t i v e 
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b e h a v i o r s a r e i n a p p r o p r i a t e and d e t r i m e n t a l t o t h e m a intenance o f 
an o r d e r l y , s e c u r e , and s a f e f a c i l i t y . 

The r u l e s a l s o p r o v i d e f o r t h e d e n i a l o f v i s i t s t o p e r s o n s 
who have i n t e n t i o n a l l y f a l s i f i e d the v i s i t o r ' s a p p l i c a t i o n form. 
O b v i o u s l y , t h e f a c i l i t y a l s o has an i n t e r e s t i n q u e s t i o n i n g t h e 
p r i v i l e g e o f p e r s o n s a t t e m p t i n g t o s u b v e r t t h e s ystem f o r d e t e r 
m i n i n g whether conduct i s d e t r i m e n t a l . 

The r u l e s a r e n o t an a b s o l u t e e x c l u s i o n o f p e r s o n s from th e 
i n s t i t u t i o n . I f an o v e r r i d i n g r e a s o n i s g i v e n by t h e a p p l i c a n t , 
the warden may p e r m i t t h e v i s i t t o p r o c e e d . We a r e o f t h e 
o p i n i o n t h a t the Department o f C o r r e c t i o n s c o u l d r e a s o n a b l y 
c o n c l u d e t h a t i t s r u l e s are r e a s o n a b l y r e l a t e d t o the o r d e r l y and 
s a f e a d m i n i s t r a t i o n o f t h e s e c u r e f a c i l i t i e s . 

We a r e a d v i s e d by the a g e n c i e s t h a t t h e Iowa B o a r d o f 
P a r o l e , a g o v e r n m e n t a l body w i t h i n t h e meaning o f Ch. 28A, con
d u c t s i t s b u s i n e s s i n a v a r i e t y o f l o c a t i o n s . The B oard meets a t 
i t s a d m i n i s t r a t i v e o f f i c e s at 1 0 t h and Grand i n Des M o i n e s , Iowa, 
at each of t h e c o r r e c t i o n a l f a c i l i t i e s o p e r a t e d by the Iowa 
Department o f C o r r e c t i o n s , and a t o t h e r l o c a t i o n s w h i c h may be 
c o n v e n i e n t t o members o f the Board of P a r o l e . I n t e r v i e w s o f 
inmates have h i s t o r i c a l l y been c o n d u c t e d i n t h e c o r r e c t i o n a l 
f a c i l i t y h o u s i n g the inmate as an accommodation t o t h e p r i s o n 
a u t h o r i t i e s and t o r e duce the P a r o l e B oard expenses. 

The l o c a t i o n o f the i n t e r v i e w s i n s i d e t h e i n s t i t u t i o n i s 
v e r y i m p o r t a n t t o b o t h th e b o a r d and t o the f a c i l i t y . I f t h e 
b o a r d meets o u t s i d e o f the f a c i l i t y , the Department w i l l be 
o b l i g a t e d t o t r a n s p o r t inmates t o the l o c a t i o n o f t h e m e e t i n g s . 
T h i s t r a n s p o r t a t i o n i s l o g i s t i c a l l y c o m p l i c a t e d and d i f f i c u l t f o r 
the D.O.C. and w i l l r e s u l t i n a s u b s t a n t i a l expense f o r one 
agency or t h e o t h e r . A d d i t i o n a l l y , the Department c o u l d w e l l 
c o n c l u d e t h a t t r a n s p o r t a t i o n o f inmates would r a i s e r i s k s o f 
escape o r i n j u r y to the p u b l i c . 

We now t u r n t o t h e q u e s t i o n s you ask i n t h e c o n t e x t o f the 
s u b s t a n t i a l amount o f f a c t u a l b ackground i n f o r m a t i o n p r o v i d e d t o 
us by the r e s p e c t i v e a g e n c i e s . 

1. 

You f i r s t ask whether th e Iowa Department o f C o r r e c t i o n s may 
a p p l y r e s t r i c t i o n s f o r v i s i t o r s t o p e r s o n s s e e k i n g t o a t t e n d 
P a r o l e B oard meetings h e l d a t an i n s t i t u t i o n . 
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S i n c e the P a r o l e Board d e t e r m i n e d t h a t i t would p r o v i d e 
p u b l i c a c c e s s t o meetings c o n c e r n i n g the r e l e a s e o f i n m a t e s , the 
Department has adopted r u l e s a p p l y i n g t h e v i s i t o r ' s s c r e e n i n g 
mechanisms t o p e r s o n s s e e k i n g t o a t t e n d P a r o l e Board m e e t i n g s . 
291 I.A.C. § 20.13. We a r e a d v i s e d by t h e Department t h a t t h e 
same c r i t e r i a f o r s c r e e n i n g f o r m e r o f f e n d e r s and p e r s o n s p r o v i d 
i n g f a l s e i n f o r m a t i o n i s used t o s c r e e n P a r o l e B o a r d m e e t i n g 
a t t e n d e e s . 

The s t a n d a r d t o w h i c h g o v e r n m e n t a l b o d i e s a r e h e l d under t h e 
Iowa open m e e t i n g s law i s f o u n d a t § 28A.3 of t h e Code: 

M e e t i n g s o f g o v e r n m e n t a l b o d i e s s h a l l be 
p r e c e d e d by p u b l i c n o t i c e as p r o v i d e d i n 
§ 28A.4 and s h a l l be h e l d i n open s e s s i o n 
u n l e s s c l o s e d s e s s i o n s are e x p r e s s l y p e r m i t 
t e d by law. 

1983 Iowa Code § 28A.3. An "open s e s s i o n " i s d e f i n e d as "a 
m e e t i n g t o w h i c h a l l members o f t h e p u b l i c have a c c e s s " . 
§ 28A.2(3). 

The g e n e r a l r u l e i s m o d i f i e d by a n o t h e r s i g n i f i c a n t s t a t e 
ment i n the open meetings c h a p t e r . The g o v e r n m e n t a l body i s 
p e r m i t t e d t o s e l e c t r e a s o n a b l e t i m e s and p l a c e s f o r s c h e d u l i n g 
and l o c a t i n g m e e t i n g s : 

Each m e e t i n g s h a l l be h e l d a t a p l a c e r e a s o n 
a b l y a c c e s s i b l e t o t h e p u b l i c , and a t a t i m e 
r e a s o n a b l y c o n v e n i e n t t o the p u b l i c , u n l e s s 
f o r good cause such a p l a c e or t i m e i s impos
s i b l e o r i m p r a c t i c a l . S p e c i a l a c c e s s t o t h e 
m e e t i n g may be g r a n t e d t o h a n d i c a p p e d o r 
d i s a b l e d i n d i v i d u a l s . 

S e c t i o n 2 8 A . 3 ( 2 ) . 

The B o a r d i s r e q u i r e d t o meet i n a p l a c e w i t h r e a s o n a b l e 
a c c e s s t o t h e p u b l i c o r t o demonstrate good cause i f m e e t i n g a t 
such a p l a c e i s i m p o s s i b l e o r i m p r a c t i c a l . E x c e p t f o r former 
o f f e n d e r s or p e r s o n s known t o have f a l s i f i e d t h e a p p l i c a t i o n , 
anyone o v e r t h e age o f e i g h t e e n may a t t e n d P a r o l e B o a r d meetings 
on a space a v a i l a b l e b a s i s . The warden's s c r e e n i n g mechanism 
p e r m i t s r e a s o n a b l e a c c e s s t o most o f the p o p u l a t i o n and t o the 
p r e s s . 
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For the m i n o r i t y , those who t h e warden d e t e r m i n e s a r e a 
t h r e a t t o t h e s a f e t y , s e c u r i t y o r o r d e r l y a d m i n i s t r a t i o n o f the 
f a c i l i t y , we u n d e r s t a n d how t h e agency c o u l d c o n c l u d e t h a t i t has 
good cause f o r d e n y i n g a c c e s s . 

The competing p u b l i c i n t e r e s t s t o be weighed may each be 
r e a d i n l i g h t o f a s t a n d a r d o f r e a s o n a b l e n e s s . The r u l e s con
s t i t u t e a compromise by the Department and t h e Board i n accom
modating t h e t h r e e i n t e r e s t s w h i c h t h e a g e n c i e s a re b a l a n c i n g : 
the s e c u r i t y i n t e r e s t s o f the f a c i l i t y , t he c o s t o f a d m i n i 
s t r a t i o n o f a s e c u r e f a c i l i t y and t h e g e n e r a l p u b l i c ' s r i g h t t o 
o b s e r v e t h e conduct o f governmental m e e t i n g s . 

The s t a k e s f o r t h e a g e n c i e s a r e h i g h . They are r e s p o n s i b l e 
f o r t h e r e t e n t i o n and r e l e a s e o f p e o p l e v i e w e d by many as danger
ous. The c a r e and p u b l i c s e c u r i t y t h e y p r o v i d e i s e x p e n s i v e and 
c o m p l i c a t e d . They f a c e c i v i l and p o t e n t i a l c r i m i n a l p e n a l t i e s 
f o r d e l i b e r a t e l y d e n y i n g a c c e s s t o p e o p l e t o P a r o l e B o a r d meet
i n g s . 

B o t h the open meetings s t a t u t e and t h e Department o f Cor
r e c t i o n s ' s t a t u t e and r e g u l a t i o n s may be a p p l i e d i n l i g h t o f the 
need o f t h e s e a g e n c i e s t o r e a s o n a b l y p r o v i d e f o r l e g i t i m a t e needs 
and p u r p o s e s w i t h i n a s e c u r e f a c i l i t y . A r e a s o n a b l e agency c o u l d 
c o n c l u d e t h a t t h e Department has, by r e q u i r i n g a l i m i t e d c a t e g o r y 
o f p e r s o n s t o submit t o p r i o r a p p r o v a l b e f o r e a t t e n d i n g , 
r e a s o n a b l y p r o v i d e d p u b l i c a c c e s s t o . o n - s i t e P a r o l e Board 
meetings c o n s i s t e n t w i t h § 28A.5. 

In r e s p o n s e t o y o u r f i r s t q u e s t i o n , we c o n c l u d e t h a t t h e 
r i g h t o f a c c e s s o f a l l members o f t h e p u b l i c t o P a r o l e Board 
i n t e r v i e w s must be r e a d i n l i g h t o f o t h e r p a r t s o f C h a p t e r 28A 
w h i c h p r o v i d e o n l y r e a s o n a b l e a c c e s s t o meetings and w h i c h p e r m i t 
e l e c t r o n i c m e e t i n g s o f governmental b o d i e s . A r e a s o n a b l e agency 
c o u l d c o n c l u d e t h a t the f i s c a l and s o c i a l c o s t s o f t r a n s p o r t i n g 
inmates t o a non-s e c u r e l o c a t i o n c o n s t i t u t e s good cause f o r 
l i m i t i n g a c c e s s t o meetings t o p e r s o n s approved by t h e warden f o r 
a t t e n d a n c e under t h e r u l e s p r e s e n t l y i n p l a c e . 

We know o f no f o r m a l f i n d i n g o f good cause by t h e Bo a r d f o r 
m e e t i n g w i t h i n t h e f a c i l i t y as c o n t r o l l e d by t h e warden p u r s u a n t 
to r u l e . I f t h e y were asked t o d e t e r m i n e whether good cause 
e x i t s , we can see how a r e a s o n a b l e Board c o u l d c o n c l u d e t h a t 
d e n y i n g a c c e s s t o persons the warden d e t e r m i n e s to be dangerous 
w i t h i n the. meaning o f the v i s i t o r ' s r u l e s meets the l e g a l s t a n 
d a r d f o r open s e s s i o n s i n the s t a t u t e . 



Mr. W i l l i a m P. A n g r i c k I I 
Page 8 

2. 

You f u r t h e r i n q u i r e whether a p r e c i s e s t a t e m e n t o r d e f i n i 
t i o n o f what c o n s t i t u t e s a " s e c u r i t y c o n s i d e r a t i o n " i s n e c e s s a r y . 
The agency has by a d m i n i s t r a t i v e r u l e adopted a p r i o r a p p r o v a l 
system f o r a l i m i t e d c a t e g o r y o f pe r s o n s who meet t h e d e f i n i t i o n 
o f s e c u r i t y r i s k s s e t f o r t h i n 291 I.A.C. § 2 0 . 1 3 ( 2 ) . We know o f 
no p u b l i s h e d c r i t e r i a w h i c h t h e agency uses t o approve o r deny 
v i s i t s by p e r s o n s who must seek p r i o r a p p r o v a l b e f o r e e n t e r i n g 
the f a c i l i t y . N o t h i n g i n t h e Iowa A d m i n i s t r a t i v e P r o c e d u r e A c t 
r e q u i r e s a g e n c i e s t o dev e l o p c r i t e r i a f o r d e c i s i o n - m a k i n g . Young 
Plumbing and H e a t i n g v. INRC, 276 N.W.2d 377 (Iowa 1979); 
Community A c t i o n R e s e a r c h Group v. ISCC, 275 N.W.2d 217 (Iowa 
1979) . I n f a c t , when t h e p u b l i c a t i o n o f c r i t e r i a w ould be 
pre m a t u r e , i t i s p e r m i s s i b l e under Young Plumbing f o r the agency 
to make a c a s e - b y - c a s e d e t e r m i n a t i o n o f p o l i c y . 

W h i l e we can see a b e n e f i t t o the Department and t o the 
p u b l i c i n d e f i n i n g some o f t h e c r i t e r i a used by t h e warden o r 
s u p e r i n t e n d e n t i n p e r m i t t i n g o r d e n y i n g a c c e s s t o mee t i n g s f o r 
s p e c i f i c r i s k y i n d i v i d u a l s , we r e c o g n i z e t h a t t h e d e f i n i t i o n 
i t s e l f o f what c o n s t i t u t e s a s e c u r i t y c o n s i d e r a t i o n may p r e s e n t a 
t h r e a t t o i n s t i t u t i o n a l s e c u r i t y . U n doubtedly, some o f t h e 
c r i t e r i a u s ed by t h e warden o r s u p e r i n t e n d e n t , i f d i s c l o s e d , 
w ould e n a b l e law v i o l a t o r s t o a v o i d d e t e c t i o n o r f a c i l i t a t e 
d i s r e g a r d o f r e q u i r e m e n t s imposed by law o r would g i v e a c l e a r l y 
i m p roper advantage t o p e r s o n s who a r e i n an ad v e r s e p o s i t i o n t o 
the s t a t e . Because t h e s e n e g a t i v e consequences would a r i s e from 
the p u b l i c a t i o n o f c r i t e r i a o r a d e f i n i t i o n o f " s e c u r i t y c o n s i d 
e r a t i o n s " , we do n o t b e l i e v e t h a t t h e agency i s under any o b l i g a 
t i o n t o d e f i n e o r d i s c l o s e t h e n a t u r e o f the c r i t e r i a u s e d . See 
§ 1 7 A . 2 ( 7 ) ( f ) . The r i g h t t o o b s e r v e o r a t t e n d p u b l i c m e e t i n g s i s 
n o t u n r e a s o n a b l y w i t h h e l d by t h e Board and the Department by 
r e q u i r i n g i n d i v i d u a l s t o submit t o the warden's r e v i e w p r i o r t o 
a t t e n d i n g m e e t i n g s o f the Board. 

3. 

You a l s o a s k e d whether r e c o u r s e f o r the d e n i a l o f a c c e s s t o 
Board o f P a r o l e m e e t i n g s i s a v a i l a b l e and whether any a p p e a l o f 
an a d v e r s e d e c i s i o n w o u l d be a c o n t e s t e d case p u r s u a n t t o Ch. 17A 
of t h e Code. N e i t h e r t h e a p p e a l o f the d e n i a l o f e n t r y i n t o a 
c o r r e c t i o n a l f a c i l i t y t o v i s i t an inmate o r t o a t t e n d a P a r o l e 
B oard m e e t i n g i s a m a t t e r w h i c h must be " d e t e r m i n e d by an agency 
a f t e r an o p p o r t u n i t y f o r an e v i d e n t i a r y h e a r i n g . " (Iowa Code 
§ 17A.2(2).) We f i n d no c o n s t i t u t i o n a l o r s t a t u t o r y r i g h t t o 
make such a v i s i t o u t s i d e o f Cha p t e r 28A o f t h e Code. The remedy 
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o f an a g g r i e v e d p e r s o n under C h a p t e r 2SA i s an o r i g i n a l a c t i o n 
p u r s u a n t t o t h a t c h a p t e r i n t h e Iowa d i s t r i c t c o u r t . An ag
g r i e v e d p e r s o n a l s o has a § 17A.19 " o t h e r agency a c t i o n " remedy. 
I t i s p o s s i b l e t h a t i n a p a r t i c u l a r c i r c u m s t a n c e , t h e d i r e c t o r o f 
the Department o f C o r r e c t i o n s may i n t e r c e d e i n f o r m a l l y w i t h t h e 
warden t o p e r m i t a p a r t i c u l a r p e r s o n t o a t t e n d P a r o l e Board 
m e e t i n g s . Such an i n f o r m a l p r o c e d u r e has n o t been r e d u c e d t o 
w r i t i n g by t h e agency, n or i s i t r e q u i r e d by s t a t u t e . 

4. 

You ask about the c r i t e r i a f o r e x c l u s i o n o f c e r t a i n p e r s o n s 
from open s e s s i o n s conducted by o t h e r g o v e r n m e n t a l b o d i e s . Of 
c o u r s e , e v e r y governmental body may e x c l u d e p e r s o n s i f i t i s 
c o n d u c t i n g a meeting f o r one o f t h e purposes l i s t e d i n t h e s e c 
t i o n j u s t i f y i n g c l o s e d s e s s i o n s . F o r example, the C o u n c i l on 
Human S e r v i c e s c o u l d conduct a c l o s e d s e s s i o n and e x c l u d e p e r s o n s 
from a t t e n d a n c e when d i s c u s s i n g p e n d i n g l i t i g a t i o n , o r t h e Con
s e r v a t i o n Commission c o u l d e x c l u d e p e r s o n s f r o m a t t e n d i n g meet
i n g s t o r e v i e w b i d s on p o t e n t i a l r e a l e s t a t e p u r c h a s e s . C e r t a i n 
p e r s o n s c o u l d a l s o be e j e c t e d from t h e me e t i n g c o n d u c t e d i n open 
s e s s i o n i f t h e y c o u l d n o t conform t h e i r conduct t o the r e a s o n a b l e 
r u l e s a d o p t e d by t h e body t o a s s u r e an o r d e r l y and u n i n t e r r u p t e d 
conduct o f b u s i n e s s . See § 28A.7. 

Because i t i s d i f f i c u l t t o g e n e r a l i z e about the v a r i e t y o f 
s i t u a t i o n s w h i c h o t h e r g o v e r n m e n t a l b o d i e s may f a c e i n c o n d u c t i n g 
b u s i n e s s , we p r e f e r n o t t o s p e c u l a t e on the c i r c u m s t a n c e s under 
w h i c h o t h e r s may be e x c l u d e d from meetings o f go v e r n m e n t a l 
b o d i e s . T h i s o p i n i o n i s d i r e c t e d a t o n l y m e e t i n g s o f the P a r o l e 
B oard c o n d u c t e d w i t h i n s e c u r e i n s t i t u t i o n s s u b j e c t t o Department 
of C o r r e c t i o n s ' v i s i t o r s r u l e s . We b e l i e v e t h e s t a t u t e g i v e s 
some l a t i t u d e under the " r e a s o n a b l e a c c e s s " language to g o v e r n 
m e n t a l b o d i e s i n r e a s o n a b l y t a i l o r i n g r e s t r i c t i o n s r e g a r d i n g 
a t t e n d a n c e a t m e e t i n g s . We do n o t vi e w t h i s p r a c t i c e as an 
e x c e p t i o n t o Ch a p t e r 28A, but i n c o n f o r m i t y t h e r e w i t h . 

5. 
You a l s o ask whether t h e v i s i t o r s ' a p p l i c a t i o n forms o r 

o t h e r documents used by the c o r r e c t i o n a l i n s t i t u t i o n t o complete 
a b a c k g r o u n d I n v e s t i g a t i o n o f i n d i v i d u a l s d e s i r i n g t o a t t e n d 
Board o f P a r o l e i n t e r v i e w s a r e p u b l i c r e c o r d s w i t h i n the meaning 
o f Chapter 68A of the Code. The g e n e r a l r u l e i n Iowa i s t h a t a l l 
r e c o r d s and documents o f a s t a t e agency a r e p u b l i c r e c o r d s w h i c h 
Iowa r e s i d e n t s have the r i g h t t o i n s p e c t . S e c t i o n 68A.3. W i t h 
r e s p e c t t o v i s i t a t i o n r e c o r d s m a i n t a i n e d on a t t e n d e e s a t P a r o l e 
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Board m e e t i n g s , we f i n d no s t a t u t o r y e x c e p t i o n t o t h a t g e n e r a l 
r u l e w h i c h w o u l d c o v e r the b u l k o f the i n f o r m a t i o n r e c o r d e d and 
m a i n t a i n e d by t h e c o r r e c t i o n a l f a c i l i t y . There i s a l i m i t e d 
c a t e g o r y o f i n f o r m a t i o n , ( c r i m i n a l h i s t o r y d a t a ) p r o t e c t e d by 
§ 692.3, w h i c h may be m a i n t a i n e d by the agency a l o n g w i t h t h e 
v i s i t a t i o n r e c o r d , and i f so, § 692.3 w o u l d c o n t r o l 
r e d i s s e m i n a t i o n . 

The a p p l i c a t i o n f orm f o r p e r m i s s i o n t o v i s i t t h e i n s t i t u t i o n 
f o r t h e purpose o f a t t e n d i n g a P a r o l e B o a r d m e e t i n g i s a p u b l i c 
r e c o r d r e g a r d l e s s o f where i t i s housed o r s t o r e d by the agency. 
Only r e p o r t s o f o t h e r w i s e p r o t e c t e d i n f o r m a t i o n , (see Ch. 692 o r 
Senate F i l e 2082 o f t h e A c t s o f the 7 0 t h G e n e r a l Assembly, 1984 
S e s s i o n , f o r f u r t h e r p a r t i c u l a r s ) may be h e l d c o n f i d e n t i a l by the 
f a c i l i t y . 

S i n c e r e l y , 

Candy Morgan * ^ « ^ 
A s s i s t a n t A t t o r n e y G e n e r a l 

CM/jaa 



INVESTMENT OF PUBLIC FUNDS: D r a i n a g e D i s t r i c t O b l i g a t i o n s . Iowa 
Code Chs. 453 and 455 (1983); Iowa Code §§ 452.10, 453.9 and 
455.77; 1984 Iowa A c t s Ch. 1230, §§ 3 and 14. A c o u n t y may n o t 
i n v e s t o t h e r w i s e i d l e funds i n d r a i n a g e d i s t r i c t w a r r a n t s o r 
improvement c e r t i f i c a t e s . (Lyman t o T h o l e , O s c e o l a County 
A t t o r n e y , 1/25/85) #85-1-12(L) 

J a n u a r y 25, 19 85 

Mr. M i c h a e l E. T h o l e 
O s c e o l a County A t t o r n e y 
S i b l e y , Iowa 51249 

Dear Mr. T h o l e : 

T h i s w i l l acknowledge and r e p l y t o y o u r l e t t e r o f November 
28, 1984, i n w h i c h you r e q u e s t e d the o p i n i o n o f t h i s o f f i c e 
r e g a r d i n g t h e i n v e s t m e n t o f e x c e s s county funds i n t o d r a i n a g e 
w a r r a n t s o r improvement c e r t i f i c a t e s t o f i n a n c e t h e r e p a i r s o r 
improvements needed by a d r a i n a g e d i s t r i c t . 

Iowa Code § 452.10, as amended by 1984 Iowa A c t s , Ch. 1230, 
§ 4, r e q u i r e s t h a t p u b l i c funds n o t c u r r e n t l y needed f o r o p e r a t 
i n g expenses be i n v e s t e d i n one o r more o f t h e f o l l o w i n g i t e m s : 

n o t e s , c e r t i f i c a t e s , bonds, prime e l i g i b l e b a n k e r s 
a c c e p t a n c e s , c o m m e r c i a l paper . . . p e r f e c t e d 
r e p u r c h a s e agreements, o r o t h e r e v i d e n c e s o f 
i n d e b t e d n e s s w h i c h a r e o b l i g a t i o n s o f o r guaran
t e e d by the U n i t e d S t a t e s o f A m e r i c a o r any o f i t s 
a g e n c i e s ; o r i n t i m e d e p o s i t s i n depos
i t o r i e s . . . and r e c e i v e t i m e c e r t i f i c a t e s o f 
d e p o s i t t h e r e f o r ; o r i n s a v i n g s a c c o u n t s i n 
d e p o s i t o r i e s . (emphasis added). 
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Your i n q u i r y r e c o g n i z e s t h a t t h i s s e c t i o n s p e c i f i c a l l y a u t h o r i z e s 
i n v e s t m e n t s i n " c e r t i f i c a t e s " ; however, i t i s u n c l e a r i f t h i s 
term encompasses d r a i n a g e d i s t r i c t improvement c e r t i f i c a t e s 
i s s u e d p u r s u a n t t o Iowa Code § 455.77 (1983). 

Words and p h r a s e s used i n s t a t i i t e s must be c o n s t r u e d t o the 
c o n t e x t and the approved usage o f t h e l a n g u a g e , b u t t e c h n i c a l 
words o r p h r a s e s t h a t have a c q u i r e d an a p p r o p r i a t e meaning i n law 
must be c o n s t r u e d a c c o r d i n g l y . Farmers D r a i n a g e D i s t . v. 
M o n o n a - H a r r i s o n D r a i n a g e D i s t . , 246 Iowa 285, 67 N.W. 2d 445 
(1955) . The word " c e r t i f i c a t e , " s t a n d i n g a l o n e , does n o t c o n s t i 
t u t e a t e c h n i c a l t e rm o f a r t , and c o n s e q u e n t l y , i t s meaning must 
be d e r i v e d from t h e c o n t e x t i n w h i c h i t appears i n Iowa Code 
§ 452.10. An i n i t i a l r e v i e w o f t h i s p r o v i s i o n d i s c l o s e s a 
v e r i t a b l e i n v e s t m e n t " l a u n d r y l i s t " o f an e x t r e m e l y b r o a d n a t u r e ; 
upon f u r t h e r c o n s i d e r a t i o n , however, the q u e s t i o n a r i s e s as t o 
what i n v e s t m e n t s a r e l i m i t e d by t h e m o d i f y i n g c l a u s e " o r o t h e r 
e v i d e n c e s o f i n d e b t e d n e s s w h i c h a r e o b l i g a t i o n s o f o r g u a r a n t e e d 
by t h e U n i t e d S t a t e s o f A m e r i c a o r one o f i t s a g e n c i e s . " P r i o r 
t o t h e passage o f S.F. 2220, 1984 Iowa A c t s Ch. 1230, w h i c h 
i n c l u d e d the amended § 452.10, th e r e s o l u t i o n o f t h i s i s s u e would 
have been f a r more s i m p l e . The r e l e v a n t p o r t i o n o f Iowa Code 
§ 452.10 (1983) a u t h o r i z e d t h e i n v e s t m e n t o f i d l e p u b l i c funds i n 

n o t e s , c e r t i f i c a t e s , bonds, o r o t h e r e v i d e n c e s o f 
i n d e b t e d n e s s w h i c h a r e o b l i g a t i o n s o f o r guaran
t e e d by the U n i t e d S t a t e s o f A m e r i c a o r any o f i t s 
a g e n c i e s . 

The 1984 amendment t o t h i s s e c t i o n i n s e r t e d t h r e e a d d i t i o n a l 
i n v e s t m e n t s -between the words "bonds" and " o r . " C u r i o u s l y , none 
o f t h e s e new i n v e s t m e n t s -- p r i m e e l i g i b l e b a n k e r s a c c e p t a n c e s , 
c o m m e r c i a l p a p e r , o r r e p u r c h a s e agreements -- are. e i t h e r i n d e b t 
edness o f , o r g u a r a n t e e d by, t h e U n i t e d S t a t e s o r any o f i t s 
s u b o r d i n a t e a g e n c i e s . C o n s e q u e n t l y , t h e l o g i c a l c o n c l u s i o n i s 
t h a t the m o d i f y i n g phrase " e v i d e n c e s o f i n d e b t e d n e s s w h i c h a r e 
o b l i g a t i o n s o f o r g u a r a n t e e d by t h e U n i t e d S t a t e s o f A m e r i c a or 
any o f i t s a g e n c i e s " r e l a t e s t o n o t e s , bonds o r c e r t i f i c a t e s , a s , 
was p r e v i o u s l y n o t e d , was c l e a r l y t h e case i n § 452.10 p r i o r t o 
i t s b e i n g amended. 

The p r a c t i c a l e f f e c t o f t h i s m o d i f i c a t i o n i s one o f l i m i t a 
t i o n : p u b l i c body t r e a s u r e r s a r e r e s t r i c t e d t o i n v e s t i n g i n 
n o t e s , c e r t i f i c a t e s o r bonds i s s u e d o r g u a r a n t e e d by t h e f e d e r a l 
government. As d r a i n a g e d i s t r i c t improvement c e r t i f i c a t e s do n o t 
meet e i t h e r o f t h e s e r e q u i r e m e n t s , t h e y do n o t q u a l i f y f o r t h e 
i n v e s t m e n t o f i d l e p u b l i c funds under Iowa Code § 452.10, as 
amended by 1984 Iowa A c t s Ch. 1230, § 4. 

T h i s c o n c l u s i o n i s b o l s t e r e d by the f a c t t h a t e l s e w h e r e i n 
the Iowa Code the l e g i s l a t u r e , i n making r e f e r e n c e t o d r a i n a g e 
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d i s t r i c t improvement c e r t i f i c a t e s , has s p e c i f i c a l l y u t i l i z e d t h e 
term "improvement c e r t i f i c a t e s . " (See Iowa Code §§ 455.64, 
455.77, and 455.81. See a l s o Iowa Code § 4 2 7 . 1 ( 5 ) , " c e r t i f i c a t e s 
i s s u e d by any . . . d r a i n a g e o r l e v e e d i s t r i c t . . . " ) . I t c a n 
be presumed t h a t i f the l e g i s l a t u r e had i n f a c t i n t e n d e d f o r 
improvement c e r t i f i c a t e s t o be a p e r m i s s i b l e i n v e s t m e n t f o r i d l e 
p u b l i c f u n d s , the term "improvement c e r t i f i c a t e s " w o u l d have been 
u t i l i z e d i n § 452.10. A d d i t i o n a l l y , t h e consequences f r o m 
a d o p t i n g a b r o a d or g e n e r i c i n t e r p r e t a t i o n o f the c h a r a c t e r o f 
" n o t e s , c e r t i f i c a t e s , o r bonds" as c o n t a i n e d I n § 452.10 wo u l d be 
s i g n i f i c a n t : such a c o n s t r u c t i o n would p e r m i t p u b l i c body 
t r e a s u r e r s t o i n v e s t i n i t e m s i n c l u d i n g p e r s o n a l , u n s e c u r e d 
p r o m i s s o r y n o t e s and p o o r l y r a t e d p r i v a t e bonds. T h i s would n o t 
be c o n s i s t e n t w i t h t h e u n d e r l y i n g purpose o f S.F. 2220, t h a t 
b e i n g t o p r o v i d e s e c u r i t y f o r the i n v e s t m e n t and d e p o s i t o f 
p u b l i c f u n d s . 

The q u e s t i o n n o n e t h e l e s s remains as t o w h e ther a county may 
i n v e s t i d l e monies accumulated as a s i n k i n g f u n d i n d r a i n a g e 
d i s t r i c t w a r r a n t s . P r e l i m i n a r i l y , the i s s u e r e q u i r e s c o n s i d 
e r a t i o n o f Iowa Code § 453.9, as amended by 1984 Iowa A c t s , Ch. 
1230, § 14 w h i c h a u t h o r i z e s t h e 

i n v e s t [ment] [ o f ] any f u n d n o t an a c t i v e f u n d 
needed f o r c u r r e n t use and w h i c h i s b e i n g a c c u 
m u l a t e d as a s i n k i n g f u n d f o r a. d e f i n i t e p u r p o s e , 
t h e i n t e r e s t on w h i c h i s used f o r the same p u r 
pose, i n l o c a l c e r t i f i c a t e s o r w a r r a n t s i s s u e d by 
any m u n i c i p a l i t y o r s c h o o l d i s t r i c t w i t h i n t h e 
c o u n t y . . . (emphasis added). 

C h a p t e r 453 does not d e f i n e t h e t e r m " m u n i c i p a l i t y , " n o r has t h e 
Iowa Supreme Court y e t d e c i d e d t h e q u e s t i o n as t o whether a 
d r a i n a g e d i s t r i c t c o n s t i t u t e s a m u n i c i p a l i t y . The term "munic
i p a l i t y , " however, i s n o t n e c e s s a r i l y l i m i t e d t o i n c o r p o r a t e d 
c i t i e s and o f t e n i n c l u d e s any u n i t o f l o c a l government. Am.Jur 
20 M u n i c i p a l C o r p o r a t i o n s § 13 (1981); 1 D i l l o n , M u n i c i p a l 
C o r p o r a t i o n s § 19 ( 4 t h e d . ) . I n O l s o n v. D i s t r i c t C o u r t , 243 
Iowa 1211, 1213, 55 N.W.2d 339, T41) (T9~52) , where a s a n i t a r y 
d i s t r i c t was h e l d t o not c o n s t i t u t e a " m u n i c i p a l c o r p o r a t i o n " 
w i t h i n t h e meaning o f Iowa Code § 362.11-.18 ( 1 9 5 0 ) , t h e Supreme 
Court i n d i c a t e d t h a t i n r e s o l v i n g such d e f i n i t i o n a l a m b i g u i t y 
" t h e r e a l q u e s t i o n i s the c o n s t r u c t i o n o f t h e s t a t u t e . " I n 
r e v i e w i n g t h e s u b s t a n c e and o p e r a t i o n o f Iowa Code § 453.9, t h e r e 
i s no i n d i c a t i o n t h a t t h e term " m u n i c i p a l i t y " w o u l d e x c l u d e 
d r a i n a g e d i s t r i c t s ; t h e a d j e c t i v e "any" i m m e d i a t e l y p r e c e d i n g t h e 
term w o u l d i n f a c t l e n d c r e d i b i l i t y t o the n o t i o n t h a t a d r a i n a g e 
d i s t r i c t i s a m u n i c i p a l i t y f o r p u r p o s e s o f C h a p t e r 453. 
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The i s s u e o f whether d r a i n a g e d i s t r i c t w a r r a n t s o r improve
ment c e r t i f i c a t e s do c o n s t i t u t e " l o c a l c e r t i f i c a t e s o r w a r r a n t s 
i s s u e d by any m u n i c i p a l i t y " need n o t n e c e s s a r i l y be r e s o l v e d , 
however, i n v i e w o f t h e f a c t s i n c l u d e d i n y o u r o p i n i o n r e q u e s t . 
You have i n d i c a t e d t h a t O s c e o l a County i s c u r r e n t l y i n p o s s e s s i o n 
o f e x c e s s funds w h i c h a p p a r e n t l y a r e n o t earmarked f o r any 
p a r t i c u l a r p u rpose. Iowa Code § 453.9, as amended by 1984 Iowa 
A c t s , Ch. 1230, § 14, o n l y a l l o w s f o r t h e i n v e s t m e n t o f p u b l i c 
funds i n l o c a l c e r t i f i c a t e s o r w a r r a n t s when s a i d funds are 
" b e i n g a c c u m u l a t e d as a s i n k i n g f u n d f o r a p a r t i c u l a r p u r p o s e . " 
A " s i n k i n g f u n d " i s a sum s e t a p a r t out o f cur-rent n e t revenue t o 
meet an e x i s t i n g o b l i g a t i o n w h i c h has n o t y e t matured b u t w h i c h 
w i l l mature a t some s t a t e d f u t u r e d a t e . See g e n e r a l l y , T a l b o t t 
v. C i t y o f Lyons, 171 Nebr. 186, 105 N.W.2d 918 (1960Ti T5 
M c Q u i l l i n , M u n i c i p a l C o r p o r a t i o n s , § 43.133 ( r e v . 3d ed. 1970). 
The monies w h i c h O s c e o l a County c u r r e n t l y c o n t e m p l a t e s i n v e s t i n g 
i n d r a i n a g e d i s t r i c t w a r r a n t s o r improvement c e r t i f i c a t e s were 
n o t , t o our knowledge, d e r i v e d f rom t a x e s o r some o t h e r 
p a r t i c u l a r s o u r c e o f revenue f o r an e x p r e s s p u r p o s e . 

I t i s t h e o p i n i o n o f t h i s o f f i c e t h a t a c o u n t y may n o t 
i n v e s t o t h e r w i s e i d l e funds i n d r a i n a g e d i s t r i c t w a r r a n t s o r 
improvement c e r t i f i c a t e s . 

S i n c e r e l y j^ours, 

A s s i s t a n t A t t o r n e y G e n e r a l 

L L / c j c 



COMPTROLLER: A l l o w a b l e growth f o r m u l a . Iowa Code § 4 4 2 . 7 ( 7 ) ( i ) . 
C o m p t r o l l e r ' s p r o c e s s o f a d d i n g 1982-83 per p u p i l s h a r e o f 
temporary s c h o o l funds t o b a s i c a l l o w a b l e growth f o r t h e y e a r 
b e g i n n i n g J u l y 1, 1985 i s c o n s i s t e n t w i t h Iowa Code 
§ 4 4 2 . 7 ( 7 ) ( i ) . (Galenbeck t o K r a h l , S t a t e C o m p t r o l l e r , 1/25/85) 
#85-1-11(L) 

J a n u a r y 25, 1985 

W i l l i a m K r a h l 
S t a t e C o m p t r o l l e r 
L O C A L 

Dear Mr. K r a h l : 

You have r e q u e s t e d an A t t o r n e y G e n e r a l ' s o p i n i o n "whether 
the c o n v e r s i o n o f t h e semi-annual a p p o r t i o n m e n t monies t o a p e r 
p u p i l c o s t by a d d i n g t h e p e r p u p i l s hare o f the monies t o t h e 
b a s i c a l l o w a b l e growth f o r the budget y e a r i s c o n s i s t e n t w i t h t h e 
language o f s e c t i o n 4 4 2 . 7 ( 7 ) ( i ) , Iowa Code (1983 Supp l e m e n t ) . " 
S e c t i o n 4 4 2 . 7 ( 7 ) ( i ) p r o v i d e s : 

"7. The a l l o w a b l e growth p e r p u p i l f o r each 
s c h o o l d i s t r i c t i s the b a s i c a l l o w a b l e growth p e r 
p u p i l f o r t h e budget y e a r m o d i f i e d as f o l l o w s : 

* * * 

( i ) F o r t h e budget s c h o o l y e a r b e g i n n i n g J u l y 
1, 1984, by a d d i n g to the b a s i c a l l o w a b l e growth 
p e r p u p i l f o r the budget y e a r an amount n o t t o 
exceed t h e amount o f moneys r e c e i v e d by a s c h o o l 
d i s t r i c t under s e c t i o n 302.3 d u r i n g t h e s c h o o l 
y e a r b e g i n n i n g J u l y 1, 1982 and e n d i n g June 30, 
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1983, as c e r t i f i e d by t h e b o a r d o f d i r e c t o r s t o 
t h e s t a t e c o m p t r o l l e r . " 

1. I n i t i a l l y i t w i l l be h e l p f u l t o n o t e t h a t t h e " s e m i 
a n n u a l a p p o r t i o n m e n t monies" t o w h i c h you r e f e r a r e a l s o known as 
" f i n e m onies," "§ 302.3 monies," and " t e m p o r a r y s c h o o l f u n d s . " 
S e c t i o n 302.3 o f t h e Iowa Code (1983) p r o v i d e d f o r a " t e m p o r a r y 
s c h o o l f u n d " c o n s i s t i n g o f f o r f e i t u r e s , f i n e p r o c e e d s and p r o 
ceeds from t h e s a l e o f l o s t goods. However, t h e l e g i s l a t u r e has 
r e p e a l e d § 302.3 (83 A c t s , Ch. 185, § 61,62 (H.F. 5 6 2 ) ) . 

I n l i g h t o f t h i s r e p e a l and r e d u c t i o n o f f u n d i n g , t h e 
l e g i s l a t u r e a p p a r e n t l y sought t o i n c r e a s e t h e " b a s i c a l l o w a b l e 
growth p e r p u p i l " by an amount o f money e q u a l t o t h a t r e c e i v e d 
from t h e "temporary s c h o o l f u n d " i n t h e f i s c a l y e a r b e g i n n i n g 
J u l y 1, 1982. Thus, § 4 4 2 . 7 ( 7 ) ( i ) ' p r o v i d e s t h a t a t the t i m e o f 
c a l c u l a t i o n o f the s c h o o l d i s t r i c t b udgets f o r t h e f i s c a l y e a r 
b e g i n n i n g J u l y 1, 1984, t h e temporary s c h o o l funds r e c e i v e d i n 
the f i s c a l y e a r b e g i n n i n g J u l y 1, 1982 s h o u l d be added t o t h e 
a l l o w a b l e g r o w t h p e r p u p i l . 

" A l l o w a b l e g r o w t h " per p u p i l i s a sum c a l c u l a t e d v i a a 
c o m p l i c a t e d f o r m u l a c o n t a i n e d i n § 442.7 o f t h e Iowa Code (1983) 
p e r m i t t i n g a s c h o o l d i s t r i c t t o i n c r e a s e i t s budget a n n u a l l y i n 
an amount r e l a t e d t o the s t a t e p e r c e n t o f g r o w t h " as d e f i n e d i n 
§ 442.7. 

Budget c a l c u l a t i o n s f o r a s c h o o l d i s t r i c t b e g i n by r e d u c i n g 
t h e p r i o r y e a r ' s budget ( t h e base y e a r b u d g e t ) t o a " d i s t r i c t 
c o s t p e r p u p i l . " See § 442.9. " A l l o w a b l e g r o w t h , " as d e f i n e d i n 
§ 442.7, i s added t o t h e base y e a r b u d get, y i e l d i n g the budget 
y e a r budget ( s u b j e c t t o f u r t h e r m o d i f i c a t i o n s r i o t e d i n § 442.9) . 
County p r o p e r t y t a x e s a r e t h e n l e v i e d t o c o l l e c t t h e s c h o o l 
d i s t r i c t budget. S e c t i o n 442.9. 

I t i s my u n d e r s t a n d i n g t h a t y o u r o f f i c e has i n c l u d e d w i t h i n 
i t s c a l c u l a t i o n o f s c h o o l d i s t r i c t b u d g e t s f o r t h e f i s c a l y e a r 
b e g i n n i n g J u l y 1, 1985, an amount e q u a l t o t h e " t e m p o r a r y s c h o o l 
f u n d " monies r e c e i v e d by each d i s t r i c t i n t h e f i s c a l y e a r b e g i n 
n i n g J u l y 1, 1982. That amount was d i v i d e d by .the d i s t r i c t 
e n r o l l m e n t f o r t h e f i s c a l y e a r b e g i n n i n g J u l y 1, 1984, t h e n 
combined w i t h (1) p e r p u p i l a l l o w a b l e g r o w t h and (2) d i s t r i c t 

I t s h o u l d be n o t e d t h a t § 442.7 c o n t a i n s s e v e r a l sub
s e c t i o n s w h i c h m o d i f y the. b a s i c " a l l o w a b l e g r o w t h f o r m u l a " -- o f 
w h i c h § 4 4 2 . 7 ( 7 ) ( i ) i s one. 
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c o s t p e r p u p i l t o a c h i e v e t h e budget y e a r per p u p i l c o s t . T h i s 
f i g u r e i s t h e n m u l t i p l i e d by t h e d i s t r i c t e n r o l l m e n t t o r e a c h the 
d i s t r i c t budget f o r t h e f i s c a l y e a r b e g i n n i n g J u l y 1, 1985. T h i s 
p r o c e s s i s c o n s i s t e n t w i t h the d i r e c t i v e o f § 4 4 2 . 7 ( 7 ) ( i ) . 

2. A l t h o u g h § 4 4 2 . 7 ( 7 ) ( i ) s e r v e s , on i t s f a c e , t o i n c r e a s e 
s c h o o l d i s t r i c t b u d g e t s , some d i s t r i c t s -- p a r t i c u l a r l y t h o s e 
w i t h d e c l i n i n g e n r o l l m e n t s -- w i l l n ot r e a l i z e a n e t g a i n from 
i t s i m p l e m e n t a t i o n . Even i n the absence o f " a l l o w a b l e growth" 
c a l c u l a t i o n s , a s c h o o l d i s t r i c t i s p e r m i t t e d a 2% i n c r e a s e i n i t s 
base y e a r budget d u r i n g t h e budget y e a r . S e c t i o n 4 4 2 . 4 ( 5 ) , Iowa 
Code (1983) . The p r o v i s i o n s o f § 442.4(5) a p p l y where the base 
y e a r budget p l u s a l l o w a b l e growth ( e q u a l l i n g t h e budget y e a r 
budget) i s l e s s t h a n 102% t i m e s the base y e a r budget. 

S c h o o l d i s t r i c t s w h i c h f o r m e r l y r e c e i v e d " f i n e monies" from 
the temporary s c h o o l f u n d and c o n s i d e r e d t h e s e monies as 
m i s c e l l a n e o u s income -- may now l e v y an amount e q u a l t o the " f i n e 
monies." However, t h e r e i s no d i s t r i c t i n Iowa where t h e f i n e 
monies w i l l exceed 2% o f t h e base y e a r budget. Thus, a number of 
d i s t r i c t s w i l l s i m p l y ' l o s e ' the " f i n e monies" w i t h i n t h e i r 2% 
minimum g u a r a n t e e d budget i n c r e a s e . These d i s t r i c t s c o m p l a i n 
t h a t the l e g i s l a t u r e ' s i n t e n t i n e n a c t i n g § 4 4 2 . 7 ( 7 ) ( i ) has 
t h e r e f o r e n o t been a c h i e v e d . In s h o r t , such s c h o o l d i s t r i c t s 
p r o t e s t because t h e y r e c e i v e no n e t g a i n from § 4 4 2 . 7 ( 7 ) ( i ) . 

Whether the. l e g i s l a t u r e i n t e n d e d t h i s e f f e c t i s n o t a 
s u b j e c t o f i n q u i r y i f t h e language o f the s t a t u t e i s unambiguous. 

"The purpose o f a l l r u l e s o f s t a t u t o r y con
s t r u c t i o n i s t o a s c e r t a i n t h e i n t e n t o f the 
e n a c t i n g l e g i s l a t u r e . [ c i t a t i o n s o m i t t e d ] Where, 
however, the language o f t h e s t a t u t e i s c l e a r and 
p l a i n t h e r e i s no room f o r c o n s t r u c t i o n . " H i n d e r s 
v. C i t y o f Ames, 329 N.W.2d 654, 655 ( l a . 1983). " 

We f i n d t h e language o f § 442.7 (7) ( i ) unambiguous. For t h a t 
r e a s o n , we d e c l i n e t o s p e c u l a t e on the l e g i s l a t u r e ' s i n t e n t i n 
e n a c t i n g § 4 4 2 . 7 ( 7 ) ( i ) . 

S i n c e r e l y , 

A s s i s t a n t A t t o r n e y G e n e r a l 

SMG/cjc 



Highways: Weeds: Under County Home R u l e , t h e coun t y may i n c l u d e 
bushes and shrubs as n o x i o u s weeds under c o u n t y weed o r d i n a n c e . 
T r e e s are not n o x i o u s weeds. The r e s p o n s i b i l i t y f o r maintenance 
of s e c o n d a r y road r i g h t of way i s on the c o u n t y board o f 
s u p e r v i s o r s §3.17.11. Landowners have no d u t y t o m a i n t a i n r i g h t 
o f ways e x c e p t as p r o v i d e d by §317.10 and §317.18. The 
a p p r o p r i a t e a c t i o n by a p r i v a t e p a r t y t o f o r c e the maintenance o f 
the r i g h t - o f - w a y would be t o f i l e a c o m p l a i n t w i t h the c o u n t y 
a t t o r n e y ' s o f f i c e . §317.24. ( P e t e r s t o Hultman, S t a t e S e n a t o r 
and A n d e r s e n , Audubon County A t t o r n e y , 1/25/85) #85-1-10(L) 



A D D R E S S R E P L Y T O 
T H O M A S J . M I L L E R D E P A R T M E N T O r 

J U S T I C E 

L E S T E R A . P A F F 
S P E C I A L A S S I S T A N T A T T O R N E Y G E N E R A L 

C / O G E N E R A L C O U N S E L D I V I S I O N 
D E P A R T M E N T O F T R A N S P O R T A T I O N 

A M E S . I O W A S O O l O 
P H O N E : ( 5 1 5 ) 2 3 9 - 1 5 2 1 

The H o n o r a b l e C a l v i n 0. Hultman 
S t a t e Senator 
S t a t e C a p i t o l 
LOCAL 

Mr. B r i a n P. Andersen J a n u a r y 25, 1985 
Audubon County A t t o r n e y 
405 T r a c y S t r e e t 
Audubon,"IA 50025 

Gentlemen: 

You both have r e q u e s t e d an A t t o r n e y G e n e r a l ' s o p i n i o n 
c o n c e r n i n g g e n e r a l l y the c o u n t y board of s u p e r v i s o r ' s a u t h o r i t y 
t o c o n t r o l v e g e t a t i o n i n d i t c h e s a l o n g roadways. S p e c i f i c a l l y 
S e n a t o r Hultman asked: 

1. Do " n o x i o u s rweeds" i n c l u d e t r e e s , s h r u b s and bushes? 

2. I f the d e f i n i t i o n o f " n o x i o u s weeds" does i n c l u d e t r e e s , 
s h r u b s and bushes, then whose r e s p o n s i b i l i t y i s i t t o m a i n t a i n 
the a r e a of l a n d between the sec o n d a r y and/or p r i m a r y road and 
the f e n c e l i n e . 

Mr. Andersen asked: 

1. What i s a landowner's d u t y t o c u t t r e e s , s h r u b b e r y and 
bushes from a roadway r i g h t of way? 

2. Can the S u p e r v i s o r s t a k e any a c t i o n t o f o r c e t h e s e 
landowners t o c u t t h e i r own d i t c h e s ? 

3. What i s the d u t y of a county r e g a r d i n g c u t t i n g road 
d i t c h e s ? 

4. Can a pers o n f o r c e o t h e r landowners or the c o u n t y t o t r i m 
and m a i n t a i n t h e s e d i t c h e s ? 

5. Can the co u n t y pass an o r d i n a n c e s e t t i n g f o r t h the 
r e s p o n s i b i l i t i e s of landowners and the county w i t h r e g a r d t o 
roadway r i g h t s of way? 
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A l t h o u g h t h e s e q u e s t i o n s o v e r l a p somewhat, they w i l l be 
answered i n the o r d e r s e t out above. 

I . 

G e n e r a l l y , the p r o c e d u r e f o r e r a d i c a t i o n o f weeds i n the 
r i g h t o f way i s c o n t r o l l e d by Iowa Code C h a p t e r 317. S e c t i o n 
317.1 p r o v i d e s a d e f i n i t i o n of n o x i o u s weeds. T r e e s , shrubs and 
bushes are not l i s t e d under §317.1, however, i n d i v i d u a l s p e c i e s 
may be named 

T r a d i t i o n a l l y , the lav? has t r e a t e d t r e e s d i f f e r e n t l y from 
o t h e r forms o f v e g e t a t i o n . See P e t e r s o n , A r b o r e a l Law i n Iowa, 
44 Iowa L. Rev. 680 (1959). T h i s s p e c i a l t r e a t m e n t i s a l s o 
r e f l e c t e d , f o r example, i n Iowa Code §314.7 where the d e s t r u c t i o n 
o f t r e e s i s p r o t e c t e d . T h e r e f o r e , i n answer t o a l l t h e s e 
q u e s t i o n s , a d i s t i n c t i o n s h o u l d be made between the t r e a t m e n t o f 
t r e e s and t h a t f o r shrubs and bushes. 

The Supreme C o u r t of M i s s i s s i p p i gave the f o l l o w i n g 
d e f i n i t i o n o f the term " t r e e " : 

A t r e e i s a woody p l a n t , whose b r a n c h e s 
s p r i n g from and are s u p p o r t e d upon a t r u n k or 
body, and the t r e e may be young or o l d , s m a l l 
or g r e a t , " and cannot be denominated as a 
" s h r u b " or "undergrowth"; f o r a shrub i s a 
low, s m a l l p l a n t , whose branches grow d i r e c t l y 
from the e a r t h , w i t h o u t any s u p p o r t i n g t r u n k 
or stem, w h i l e "undergrowth" i s a t e rm 
a p p l i c a b l e t o p l a n t s g r o w i n g under or below 
o t h e r g r e a t e r p l a n t s . 

C l a y v. P o s t a l T e l . C a b l e Co., 11 So. 658,659, 70 M i s s . 406, 411 
(1892). 

Webster's New C o l l e g i a t e D i c t i o n a r y g i v e s " s h r u b s " as a 
d e f i n i t i o n o f bush and t h e r e f o r e t h o s e two terms can be t r e a t e d 
as synonymous. H i s t o r i c a l l y , some shrubs were p r o t e c t e d by Iowa 
Code Chapter 318 which p r o t e c t e d hedges a l o n g highways. The 
c h a p t e r was r e p e a l e d by A c t s 1978 (67 G.A.) c h . 1108, §24. The 
r e p e a l i n d i c a t e s t h a t the l e g i s l a t u r e has d e c i d e d t h a t shrubs a r e 
no l o n g e r i n need of s p e c i a l p r o t e c t i o n . Thus t h e y may be 
t r e a t e d as o t h e r v e g e t a t i o n w i t h o u t the s p e c i a l c o n s i d e r a t i o n 
g i v e n t r e e s . Any d i s p u t e as t o t h e c o r r e c t c l a s s i f i c a t i o n o f 
v e g e t a t i o n s h o u l d be a d d r e s s e d t o the s t a t e b o t a n i s t who i s 
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charged w i t h d e v e l o p i n g a weed e r o d i c a t i o n program. Iowa Code 
§317.2. 

A r e c e n t A t t o r n e y G e n e r a l ' s O p i n i o n , d a t e d March 21, 1984, 
from A s s i s t a n t A t t o r n e y G e n e r a l Timothy D. Benton t o S t a t e 
S e n a t o r W i l l i a m P a l m e r , a d d r e s s e d the county s u p e r v i s o r ' s 
a u t h o r i t y t o c o n t r o l o t h e r v e g e t a t i o n which a r e not n o x i o u s weeds 
s u b j e c t t o Ch a p t e r 317. F o l l o w i n g the r e a s o n i n g of t h a t o p i n i o n , 
c o u n t y governments may t r e a t s h r u bs as n o x i o u s weeds under c o u n t y 
weed o r d i n a n c e s . F u r t h e r m o r e , s h r u b s may a l s o be s u b j e c t t o the 
c o u n t y ' s h e i g h t l i m i t a t i o n s imposed by a c o u n t y o r d i n a n c e under 
the Home R u l e l a w s . T h e r e f o r e , s h r u b s may be s u b j e c t t o the 
cou n t y weed o r d i n a n c e s , but are not n o x i o u s weeds under Chapter 
317. 

T r e e s , however, are p r o t e c t e d s p e c i a l l y by Iowa Code S e c t i o n 
314.7. I n an i n f o r m a l a d v i c e l e t t e r t o S t a t e S e n a t o r James 
G a l l a g h e r , d a t e d F e b r u a r y 11, 1983, then S p e c i a l A s s i s t a n t 
A t t o r n e y G e n e r a l , J . E r i c H e i n t z a d v i s e d t h a t a l l t h r e e 
c o n d i t i o n s e s t a b l i s h e d i n 314.7 must be met i n o r d e r t o p r o t e c t 
t r e e s . F u r t h e r m o r e , he o p i n e d t h a t the i s s u e o f whether t r e e s 
" i n t e r f e r e w i t h the improvement of the road " i s w i t h i n the 
d i s c r e t i o n o f the Department o f T r a n s p o r t a t i o n . T h e r e f o r e , i f a 
s p e c i f i c t r e e f a i l e d t o meet one o f the §314.7 r e q u i r e m e n t s , then 
i t c o u l d be removed. The t r e e s , however, would not be s u b j e c t t o 
the weed c o n t r o l p r o v i s i o n s o f Chapter 317 and s h o u l d not be 
c o n s i d e r e d n o x i o u s weeds. 

I I . 

S e c t i o n 317.11 d e f i n e s the d u t i e s o f the c o u n t y s u p e r v i s o r s 
and the department of t r a n s p o r t a t i o n i n d e s t r o y i n g weeds on 
se c o n d a r y and/or p r i m a r y r o a d s . The county s u p e r v i s o r s a r e 
r e s p o n s i b l e f o r secondary r o a d s . Iowa Code §306.3(1) d e f i n e s 
" r o a d " or " s t r e e t " as "the e n t i r e w i d t h between p r o p e r t y l i n e s 
t h r o u g h p r i v a t e p r o p e r t y or d e s i g n a t e d w i d t h t h r o u g h p u b l i c 
p r o p e r t y of e v e r y way or p l a c e o f whatever n a t u r e when any p a r t 
o f such way or p l a c e i s open t o the use o f the p u b l i c , as a 
matt e r o f r i g h t , f o r purposes o f v e h i c u l a r t r a f f i c . " T h e r e f o r e , 
t h e c o u n t y ' s r e s p o n s i b i l i t i e s f o r s e c o n d a r y r o a d s i n c l u d e the 
a r e a between f e n c e l i n e s . 

As f o r t r e e s not p r o t e c t e d by §314.7, t h e y may be c o n s i d e r e d 
o b s t r u c t i o n s i n the r i g h t of way. P a t t e r s o n v. V a i l , 43 Iowa 
142, 145 (1876); C a r s t e n s e n v. C l i n t o n County, 250 Iowa 487, 94 
N.W.2d 734 (1959). Under Iowa Code §319.1 which c o n c e r n s the 
removal of o b s t r u c t i o n s from the r i g h t o f way, the board of 
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s u p e r v i s o r s would be r e s p o n s i b l e t o remove the t r e e s a l o n g 
s e c o n d a r y r o a d s s i n c e t h a t i s t h e i r j u r i s d i c t i o n . S e c t i o n 460.12 
a l s o a l l o w s f o r the removal by the c o u n t y s u p e r v i s o r s of t r e e s 
which o b s t r u c t d i t c h e s or d r a i n t i l e s " e x c e p t shade or o r n a m e n t a l 
t r e e s a d j a c e n t t o a d w e l l i n g house or o t h e r farm b u i l d i n g s or 
f e e d l o t s , or any t r e e s or t r e e s f o r windbreaks upon c u l t i v a t e d 
l a n d s c o n s i s t i n g of sandy or o t h e r l i g h t s a i l s . " Iowa Code 
§460.12. 

I c o n c l u d e t h a t the s t a t u t o r y r e s p o n s i b i l i t y f o r k e e p i n g the 
r i g h t o f way of secondary roads c l e a r of weeds or t r e e s , which 
a r e not p r o t e c t e d by 314.7, f a l l s on the county board o f 
s u p e r v i s o r s . 

I I I . 

As s t a t e d i n s e c t i o n I I above, the r e s p o n s i b i l i t y f o r 
c u t t i n g weeds and o b s t r u c t i o n s from the roadway of secondary 
r o a d s i s p l a c e d on the c o u n t y board o f s u p e r v i s o r s under the Iowa 
Code. T h i s i s c o n f i r m e d by the r e c e n t amendment t o Iowa Code 
§317.19 by Senate F i l e 2233 §20 (1984). The amended s e c t i o n 
a l l o w s the board o f s u p e r v i s o r s t o make a p p r o p r i a t i o n s f o r road 
c l e a r i n g or ". . . t o c o n t r a c t w i t h the a d j o i n i n g landowner t o 
c a r r y out t h i s s e c t i o n . " T h i s language shows a c l e a r i n t e n t on 
the l e g i s l a t u r e ' s p a r t t o p l a c e the r e s p o n s i b i l i t y f o r c l e a r i n g 
d i t c h e s on the c o u n t y , o t h e r w i s e t h e r e would be no need f o r the 
c o u n t y t o make an a p p r o p r i a t i o n . 

The s t a t u t o r y system p l a c e s the r e s p o n s i b i l i t y f o r r i g h t - o f -
way maintenance on the p u b l i c body, not the landowner. Under 
§317.10, the landowner or t e n a n t i s r e s p o n s i b l e f o r d e s t r o y i n g 
n o x i o u s weeds on h i s / h e r l a n d . A l s o under §317.13, the c o u n t y 
b o a r d may o r d e r the d e s t r u c t i o n o f a l l weeds o t h e r t h a n n o x i o u s 
weeds on ". . . c o u n t y t r u c k roads and l o c a l c o u n t y roads and 
between the f e n c e l i n e s t h e r e o f . . ." S e c t i o n 317.18 r e q u i r e s 
the board o f s u p e r v i s o r s t o i s s u e an o r d e r d e f i n i n g the r o a d s 
a l o n g which the weeds are t o be e r a d i c a t e d . I n b o t h 317.10 and 
317.18, the purpose o f the landowner's weed d e s t r u c t i o n i s t o 
p r e v e n t seed p r o d u c t i o n , not t o m a i n t a i n the r i g h t o f way. 
T h e r e f o r e , the landowner's d u t y as t o c u t t i n g weeds and shrubs i s 
l i m i t e d t o the s i t u a t i o n s c o v e r e d i n §§317.10 and 317.18. 

A g a i n t r e e s pose a s l i g h t l y d i f f e r e n t problem. Under 
§319.13, the c o u n t y may remove a t t h e owner's expense an 
o b s t r u c t i o n , i f t h e owner i s r e s p o n s i b l e f o r i t s placement i n the 
r i g h t o f way. §319.13(4). The use o f the language " r e s p o n s i b l e 
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f o r i t s placement" i m p l i e s t h a t the landowner d i d an a f f i r m a t i v e 
a c t i n p l a c i n g the o b s t r u c t i o n s . I n the s i t u a t i o n which your 
q u e s t i o n encompasses, t h i s may a r i s e where the landowner p l a n t s 
t r e e s or shrubs i n the r i g h t of way. The r e m o v a l of t r e e s which 
a f f e c t d r a i n a g e i s the r e s p o n s i b i l i t y of the c o u n t y . S e c t i o n 
460.12 s t a t e s , ". . .the board of s u p e r v i s o r s s h a l l remove such 
t r e e s from highways. . ." The word " s h a l l " imposes a d u t y on the 
named p a r t y . Iowa Code §4.36 ( a ) . T h e r e f o r e , u n l e s s the 
landowner p l a n t e d t r e e s i n the r i g h t of way, he/she d o e s n ' t have 
a d u t y t o m a i n t a i n the r i g h t o f way f r e e from t r e e s . 

IV 

S i n c e the landowners have l i m i t e d d u t i e s i n r e g a r d s t o the 
maintenance o f a r i g h t of way, t h e r e are l i m i t e d a c t i o n s which 
can be brought a g a i n s t them. S e c t i o n s 317.16 and 317.18 a l l o w 
the c o u n t y t o a s s e s s the c o s t of d e s t r o y i n g weeds t o t h e 
landowner who was r e s p o n s i b l e f o r the work. S e c t i o n 319.13 
a l l o w s the c o u n t y t o a s s e s s the r e s p o n s i b l e landowner the c o s t o f 
removing an o b s t r u c t i o n . Under the code, the c o u n t i e s s h o u l d do 
the n e c e s s a r y work and then a s s e s s the c o s t t o the landowner who 
i s l i a b l e under the s t a t u t e s . 

V 

The d u t y o f the county as c o n c e r n s the r i g h t of way i s 
answered by s e c t i o n I I above. 

VI 
Any a c t i o n by a p r i v a t e p a r t y t o f o r c e t h e c l e a r i n g of a 

r i g h t - o f - w a y would l i e a g a i n s t the p u b l i c body which i s 
r e s p o n s i b l e f o r the r i g h t - o f - w a y ' s maintenance. I t i s c l e a r t h a t 
the s t a t u t o r y scheme of Chapter 317 makes the c o u n t y r e s p o n s i b l e 
f o r the work of d e f a u l t i n g l a n d o w n e r s . S e c t i o n 317.22 imposes a 
d u t y on highway maintenance p e r s o n n e l t o r e p o r t v i o l a t i o n s o f 
n o x i o u s weed c o n t r o l p r o v i s i o n s . S e c t i o n 317.23 imposes a d u t y 
on the c o u n t y a t t o r n e y , upon c o m p l a i n t of any c i t i z e n or o f f i c e r , 
t o e n f o r c e the performance o f n o x i o u s weed c o n t r o l p r o v i s i o n s and 
S e c t i o n 3.17.24 imposes a s i m p l e misdemeanor p e n a l t y on an o f f i c e r 
who f a i l s t o p e r f o r m h i s / h e r d u t i e s under C h a p t e r 317. I n much 
the same way, the county a t t o r n e y ' s o f f i c e i s r e s p o n s i b l e f o r the 
enforcement o f c o u n t y o r d i n a n c e s which cover s h r u b s , Iowa Code 
331.756(1), and the county i s l i k e w i s e r e s p o n s i b l e f o r the 
r e m o v a l of o b s t r u c t i o n s of o b s t a c l e s i n the r i g h t - o f - w a y . Iowa 
Code S e c t i o n 319.1. 
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T h e r e f o r e a p p r o p r i a t e a c t i o n by a p r i v a t e p a r t y t o f o r c e the 
maintenance o f d i t c h e s would be t o f i l e a c o m p l a i n t w i t h the 
c o u n t y a t t o r n e y ' s o f f i c e . I f the c o u n t y a t t o r n e y f a i l s t o 
p e r f o r m h i s s t a t u t o r y d u t y , then the proper cause of a c t i o n would 
be an a c t i o n f o r mandamus p u r s u a n t t o Iowa Code Chapter 661. 

Any o r d i n a n c e by the c o u n t y board of s u p e r v i s o r s s e t t i n g 
f o r t h t he r e s p o n s i b i l i t i e s of landowners and the c o u n t y w i t h 
r e g a r d t o roadway r i g h t s o f way, would be t a k e n p u r s u a n t t o the 
Home R u l e p r o v i s i o n of the Iowa C o n s t i t u t i o n , Iowa C o n s t , a r t . 
I l l §39A, and the s t a t u t o r y scheme d e s i g n e d t o implement the 
c o n s t i t u t i o n a l p r o v i s i o n , Iowa Code Chapter 331 (1983). The Iowa 
C o u r t ' s i n t e r p r e t a t i o n of t h e s e laws i s w e l l s e t o u t i n A s s i s t a n t 
A t t o r n e y G e n e r a l Timothy Benton's o p i n i o n t o S t a t e S e n a t o r Palmer 
c i t e d above. 

One o f the l i m i t a t i o n s on Home R u l e i s t h a t the c o u n t y board 
of s u p e r v i s o r s do not have a u t h o r i t y t o pass o r d i n a n c e s " . . . 
i n c o n s i s t e n t w i t h the laws o f the g e n e r a l assembly. . ." As I 
have s e t o ut above, the Iowa Code c l e a r l y d e l e g a t e s the d u t i e s 
f o r r i g h t o f way maintenance between the Department o f 
T r a n s p o r t a t i o n , the County Board o f S u p e r v i s o r s , and i n l i m i t e d 
s i t u a t i o n s , a d j a c e n t landowners. S i n c e the r e s p o n s i b i l i t i e s a r e 
s e t o u t by t h e G e n e r a l Assembly, I would q u e s t i o n the need f o r a 
co u n t y o r d i n a n c e , w i t h the e x c e p t i o n of im p l e m e n t i n g Iowa Code 
s e c t i o n 317.18. Any o r d i n a n c e p a s s e d by the co u n t y would have t o 
be c o n s i s t e n t w i t h the s t a t u t o r y scheme. 

S i n c e r e l y , 

V I I 

MMPrdlc 



COUNTIES; LOCAL BOARD OF HEALTH; CHILD CARE CENTERS; LICENSING: 
Regulation of Child Care Center by l o c a l board of health: Iowa 
Const. Art. I l l , §39A; §§137.6, 137.21, 331,301, 331.302, 237A.4, 
237A.12, The Code 1983. A l o c a l board of health may promulgate 
more stringent regulations regarding c h i l d care centers than 
those promulgated by the Department of Human Services. Those 
regulations may be promulgated as rul e s , pursuant to Chapter 137, 
or as ordinances, pursuant to Chapter 331. A l o c a l board of 
health may charge fees for inspections of c h i l d care centers. 
( P h i l l i p s to Bauch, Black County Attorney, Burk, Assistant Black 
Hawk County Attorney, 1/25/85) #85-1-9 (L) 

Mr. Peter W. Burk January 25, 1985 
Assistant County Attorney 
Black Hawk County 
309 Courthouse Building 
Waterloo, IA 50703 

Dear Mr. Burk: 

You have requested an opinion of this o f f i c e as to whether, 
pursuant to Iowa Code section 237A.4, a l o c a l department of 
health may promulgate regulations regarding c h i l d care centers 
more stringent than those promulgated by the Iowa Department of 
Human Services. You have also inquired as to whether such regu
l a t i o n s by the l o c a l department, i f permissible, would need to be 
adopted as ordinances by the county board of supervisors. As a 
f i n a l matter, you have inquired as to whether the l o c a l health 
department may charge fees for i t s inspection of c h i l d care 
centers. These three i n q u i r i e s w i l l be discussed i n order. For 
the purposes of thi s l e t t e r , I w i l l consider the l o c a l department 
of health to be the same e n t i t y as the l o c a l board of health. 

Iowa law concerning county home rule indicates that a l o c a l 
board of health may e s t a b l i s h more stringent standards for c h i l d 
care centers than those established by the Iowa Department of 
Human Services. The County Home Rule Amendment of the Iowa 
Constitution provides, i n part: 

Counties or j o i n t county-municipal corpo
r a t i o n governments are granted home rul e 
power and authority, not inconsistent with 
the laws of the general assembly, to deter
mine t h e i r l o c a l a f f a i r s and government, 
except that they s h a l l not have power to levy 
any tax unless expressly authorized by the 
general assembly.... 
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I f the power or authority of a county 
c o n f l i c t s with the power and authority of a 
municipal corporation, the power and authori
ty exercised by a municipal corporation s h a l l 
p r e v a i l within i t s j u r i s d i c t i o n . 

The proposition or rul e of law that a 
county or j o i n t county-municipal corporation 
government possesses and can exercise only 
those powers granted i n express words i s not 
a part of the law of t h i s state. 

Iowa Constitution, A r t i c l e I I I , section 39A. This amendment 
contains within i t s e l f only four basic l i m i t a t i o n s on county 
power. 1980 Op.Att'yGen. 54, 59. Those l i m i t a t i o n s are: 

F i r s t , counties have no power to levy any 
tax unless expressly authorized by the 
General Assembly. Second, i n the event the 
power or authority of a county c o n f l i c t s with 
that of a municipal corporation, a municipal 
corporation's power and authority p r e v a i l s 
within i t s j u r i s d i c t i o n . Third, the home 
rule power exercised by a county cannot be 
"inconsistent with the laws of the General 
Assembly". Fourth, home rul e power can only 
be exercised for l o c a l or county a f f a i r s and 
not state a f f a i r s . 

1980 Op.Att'yGen. 54, 59. Only one of these l i m i t a t i o n s would 
seem to be relevant here, that being the mandate that any exer
c i s e of county power not be inconsistent with the laws of the 
General Assembly. That mandate i s restated i n the County Home 
Rule Act: 

A county may, except as expressly l i m i t e d 
by the Constitution, and i f not inconsistent 
with the laws of the general assembly, exer
c i s e any power and perform any function i t 
deems appropriate to protect and preserve the 
r i g h t s , p r i v i l e g e s , and property of the 
county or of i t s residents, and to preserve 
and improve the peace, safety, health, wel
fare , comfort, and convenience of i t s r e s i 
dents. 

Iowa Code section 331.301(1) (1983). According to Chapter 331, 
an exercise of county power i s not inconsistent with the laws of 
the general assembly unless that exercise i s " i r r e c o n c i l a b l e " 
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with state law. Iowa Code section 331.301(6) (1983). This 
standard of i r r e c o n c i l a b i l i t y i s a permissible l e g i s l a t i v e state
ment as to how state laws are to be interpreted. See Green v. 
City of Cascade, 231 N.W.2d 882, 890 (1973) (construing s i m i l a r 
i n t e r p r e t a t i o n a l standard i n Municipal Home Rule Act). Supreme 
Court cases construing the Municipal Home Rule Act suggest that 
county action i s not i r r e c o n c i l a b l e with state law under t h i s 
standard unless i t i s expressly prohibited by state law, or 
unless i t a f f e c t s an area which has been "preempted" by state law 
demonstrating a l e g i s l a t i v e intent that the area be regulated 
exclusively by the state. See Chelsea Theatre Corporation v. 
City of Burlington, 258 N.W."2~d~372 (Iowa 1977); Bryan v. C i t y ~ o f 
Des^Moines, 261 NJW.2d 685 (Iowa 1978); 1980 Op.Att'yGen. 54, 
59-60. Hence, i n addressing the question of whether a county may 
est a b l i s h i t s own regulations for c h i l d care centers, one must 
address the questions of whether such regulations are expressly 
prohibited by state law and whether they would improperly a f f e c t 
a subject matter area that has been preempted by state law. 

An examination of the Iowa Code reveals that while a plan 
for county regulation of c h i l d care centers may be duplicative of 
the l e g i s l a t i v e l y established scheme for state regulation of 
c h i l d care centers, Chapter 237A of the Iowa Code, such a plan i s 
neither prohibited nor preempted by that scheme. Chapter 237A 
provides for state l i c e n s i n g of c h i l d care centers (§§237A.l, 
237A.2), state revocation or suspension of c h i l d care center 
licenses (§237A.8), and state promulgation of the standards by 
which c h i l d care centers are licensed (§237A.12). Nothing i n 
that chapter p r o h i b i t s the superimposing of more stringent county 
standards over the state standards. Such a p r o h i b i t i o n would 
have to be e x p l i c i t as the County Home Rule Act provides: 

A county s h a l l not set standards and 
requirements which are lower or less s t r i n 
gent than those imposed by state law, but may 
set standards and requirements which are 
higher or more stringent than those imposed 
by state law, unless a state law provides 
otherwise. 

Iowa Code §331.301(6) (1983). Nothing i n §237A demonstrates a 
l e g i s l a t i v e intent to preempt t h i s area. In f a c t , county p a r t i c 
i p a t i o n i n c h i l d care regulation i s provided f o r i n the chapter 
i t s e l f . Section 237A.4 states that the l o c a l board of health i s 
to conduct the Inspection by which the compliance with state-
imposed standards i s to be ensured. This s e c t i o n not only sug
gests that county involvement i n thi s area i s proper, but also 
suggests that that involvement may properly be had through the 
l o c a l board of health. It indicates that c h i l d care center ' 
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regulation i s deemed by the l e g i s l a t u r e to be "necessary for the 
protection and improvement of the public health" within the 
meaning of Iowa Code supplement section 137.6(2) (1983) (defining 
powers of l o c a l boards of health). 

In conclusion, the answer to your f i r s t question i s that a 
l o c a l board of health may e s t a b l i s h regulations regarding c h i l d 
care centers, i f those regulations are more stringent than those 
promulgated by the Iowa Department of Human Services. 

Turning to your second question, you ask whether the regu
la t i o n s you propose should be adopted by the l o c a l board of 
health pursuant to Iowa Code §137.6(2)(a) (1983), or whether they 
need to be adopted as a separate ordinance by the l o c a l board of 
supervisors pursuant to Iowa Code §331.302 (1983). Nothing i n 
the answer given to your previous question suggests a need for a 
sp e c i a l form of adoption. As the regulations are within the 
power of the l o c a l board, they may be adopted as other board 
regulations are--pursuant to Chapter 137. One thing should be 
kept i n mind, however. Only the Iowa Department of Human 
Services i s empowered to grant or deny a Chapter 237A c h i l d care 
center l i c e n s e . Therefore, the county regulations should be 
promulgated i n a form that provides for some form of sanction for 
noncompliance other than the denial or revocation of a §237A 
l i c e n s e . Perhaps the simplest way to do t h i s would be to pass 
the regulations as l o c a l board of health r u l e s , subjecting the 
v i o l a t i o n s to the penalties of §137.21, or to pass them as 
ordinances, subjecting the v i o l a t o r s to the penalties permissible 
under §331.302(2). A t h i r d p o s s i b i l i t y would be to set up a 
county l i c e n s i n g system for c h i l d care centers. This would be 
the l e a s t advisable approach, however, as one can make a strong 
argument that the power to license i n t h i s f i e l d has been pre
empted. 

As a t h i r d question, you ask "May a l o c a l health department 
charge a fee for the inspection of day care centers within i t s 
j u r i s d i c t i o n ? " In December 1980, t h i s o f f i c e was faced with a 
si m i l a r question: 

whether pursuant to §137.6(2), The Code 1979, 
a l o c a l board of health may adopt rule s which 
provide for the charging of fees f o r various 
public health services such as "disposal s i t e 
inspections, v e h i c l e permits, housing per
mits, a i r p o l l u t i o n equipment permits, pool 
permits, animal c o n t r o l , public health nurs
ing home v i s i t s , subdivision permits, milk 
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inspection permits, and other r e l a t e d 
things." 

1980 Op.Att'yGen. 877. In response to t h i s question, we noted: 

Section 137.7(4), The Code 1979, permits 
l o c a l board of health to "issue licenses and 
permits and charge reasonable fees therefor 
i n r e l a t i o n to the c o l l e c t i o n or disposal of 
s o l i d waste and the construction or operation 
of private water supplies or sewage disposal 
f a c i l i t i e s . " Section 137.7(3), The Code 
1979, provides that "reasonable fees f o r 
personal health services" may be charged. 
Personal health services might include the 
various services provided by public health 
nurses such as v i s i t s to residents of health 
care f a c i l i t i e s , health screening, and home 
v i s i t s . Section 137.6(2), The Code 1979, 
l i s t s as a power of a l o c a l board: 

[m]ake and enforce such reasonable rules and 
regulations not inconsistent with law or with 
the rules of the state board as may be neces
sary f o r the protection and improvement of 
the public health. 

1980 Op.Att'yGen. 877. We then reached the following conclusion: 

The Legislature has enumerated s p e c i f i c 
items for which fees for licenses or permits 
may be charged, i . e . , the provision of per
sonal health services; the c o l l e c t i o n or 
disposal of s o l i d waste; the construction or 
operation of private water supplies; and the 
construction or operation of sewage disposal 
f a c i l i t i e s . While we can f i n d no other 
p r o v i s i o n i n ch. 137, The Code 1979, which 
provides that fees may be charged by the 
board of health for a d d i t i o n a l services or 
permits there i s no i n d i c a t i o n that the 
L e g i s l a t u r e intended to p r o h i b i t the counties 
from charging fees for other h e a l t h - r e l a t e d 
services... In t h i s instance there i s a spe
c i f i c grant of authority from the state f o r 
the counties to charge fees for health ser
vices and licenses for p a r t i c u l a r items. 
Thus, i t was c l e a r l y anticipated that coun
t i e s would, through the reasonable r u l e s 



Mr. Peter VJ. Burk 
Page 6 

pro v i s i o n of §137.6(2), The Code 1979, estab
l i s h fees for the various enumerated services 
and l i c e n s e s . There i s no i n d i c a t i o n of any 
l e g i s l a t i v e intent to l i m i t the charging of 
fees to those services s p e c i f i c a l l y enumerat
ed nor i s there any i n d i c a t i o n of an intent 
to vest the state with exclusive j u r i s d i c t i o n 
i n the decision f o r which health services 
fees may be charged. The language of ch. 
137, The Code 1979, r e l a t i n g to the counties' 
a b i l i t y to charge fees for health services 
and licenses i s permissive rather than 
r e s t r i c t i v e . . . 

The purpose of ch. 137, The Code 1979, i s 
to provide for the l o c a l i z a t i o n of public 
health a c t i v i t i e s . As §137.5 states, "the 
county board s h a l l have j u r i s d i c t i o n over 
public health matters within the county..." 
Cl e a r l y , the L e g i s l a t u r e determined that the 
l o c a l i z a t i o n of public health services would 
be of greater b e n e f i t to the residents of the 
state i n that the l o c a l board of health would 
have a greater awareness of the health ser
vices needs of t h e i r i n d i v i d u a l l o c a l e s . I f 
l o c a l boards of health are expected to carry 
out these needed programs a system of reim
bursement must be developed. A reasonable 
method would be for the board to assess fees 
fo r services i t provides. This would place 
the l o c a l board i n a better f i n a n c i a l p o s i 
t i o n to maintain and promote the health of 
the residents under i t s j u r i s d i c t i o n . A 
further benefit would be that the costs of 
providing the a d d i t i o n a l services would be 
assumed by the i n d i v i d u a l s using them which 
i s more equitable than everyone having to 
bear the cost of, f o r example, a pool permit. 

In conclusion, i t i s the opinion of t h i s 
o f f i c e that the County Home Rule Amendment, 
A r t i c l e I I I , [Sec. 39A] of the Iowa 
Constitution permits the l o c a l board of 
health under the reasonable rules p r o v i s i o n 
of ch. 137, The Code 1979, to adopt rules 
which provide for the charging of fees f o r 
pubilc [ s i c ] health services not enumerated 
i n that chapter. 
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1980 Op.Att'yGen. 877, 878-880. 

As the statutory scheme r e l i e d upon above remains unchanged, 
there i s no reason to depart from that opinion's ra t i o n a l e here. 
The l o c a l health board may charge a fee for the inspection of 
c h i l d care centers. 

Sincerely, 

Charles K. P h i l l i p s 
Assistant Attorney General 

CKP/jlf3 



COUNTIES AND COUNTY OFFICERS; County Conservation Board. Iowa 
Code §§ 68B.2, 331.342 (1983). County conservation board members 
are county o f f i c e r s governed by the c o n f l i c t of i n t e r e s t p r o h i b i 
t i o n i n § 331.342. (Smith to Heitland, Hardin County Attorney 
1/11/85) #85-1-8(L) 

January 11, 19 85 

Mr. Jon E. Heitland 
Hardin County Attorney 
321 Stevens Street 
Iowa F a l l s , Iowa 50126 

Dear Mr. Heitland: 

You have requested an opinion of the Attorney General 
concerning whether a county conservation board member i s a county 
o f f i c e r or employee within the ambit of Iowa Code § 331.342 which 
pr o h i b i t s a county o f f i c e r or employee from having an inter e s t i n 
a contract with the county subject to exceptions enumerated i n 
nine subsections. You have pointed out that neither " o f f i c e r " 
nor "employee" i s defined i n Chapter 331, but that " o f f i c i a l 
" l o c a l o f f i c i a l , " "employee" and " l o c a l employee" are defined i n 
Chapter 68B which also contains prohibitions on c e r t a i n c o n f l i c t s 
of i n t e r e s t . You have also noted that county conservation board 
members serve without compensation pursuant to § 111A.2, and that 
the d e f i n i t i o n s of " o f f i c i a l " and " l o c a l o f f i c i a l " i n § 68B.2 
appear to be l i m i t e d to public o f f i c e r s who receive a salary or 
per diem compensation. 

We do not think the l e g i s l a t u r e intended "county o f f i c e r , " 
as used i n § 331.342, to be synonymous with " l o c a l o f f i c i a l " as 
defined i n § 68B.2. The d e f i n i t i o n of " o f f i c i a l " i n subsection 
68B.2(6) includes only state " o f f i c e r s " who receive a salary or 
per diem compensation, thus impliedly excluding other state 
" o f f i c e r s " from the d e f i n i t i o n of " o f f i c i a l . " 
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The elements which make a p o s i t i o n "public o f f i c e " as 
distinguished from mere public employment have been addressed 
repeatedly by the Iowa Supreme Court which has adopted a f i v e -
pronged t e s t . The f i v e e s s e n t i a l elements that d i s t i n g u i s h a 
public o f f i c e from mere public employment are summarized i n State 
v. Taylor, 260 Iowa 634, 144 N.W.2d 289 (1966), discussed i n 
Op.Att'yGen. #81-8-26. 

The f i r s t prong of the Taylor test requires that the p o s i 
t i o n be created by the c o n s t i t u t i o n or l e g i s l a t u r e or through 
authority conferred by the l e g i s l a t u r e . Although residents of a 
county may decide against e s t a b l i s h i n g a conservation board, 
Chapter 111A dictates the organization, powers and duties of any 
conservation board that the residents vote to e s t a b l i s h . A 
county conservation board thus c l e a r l y i s a statutory creation 
within the scope of the f i r s t Taylor prong. Likewise, Chapter 
111A delegates s p e c i f i c duties and powers which the board i s to 
perform without control of a superior power other than the law, 
s a t i s f y i n g the second, t h i r d and fourth prongs of the Taylor 
t e s t . F i n a l l y , § 111A.2 s p e c i f i e s the duration of the board 
members * terms and requires them to conduct regular monthly 
meetings, thus s a t i s f y i n g the f i f t h Taylor prong. Therefore, a 
county conservation board member i s a public o f f i c e r as j u d i c i a l 
l y defined by the Iowa Supreme Court i n Taylor and more recent 
cases i n which the Taylor test has been consistently applied. 

A d d i t i o n a l l y , l e g i s l a t i v e intent to include county conserva
t i o n board members within the ambit of the term " o f f i c e r " i s 
implied i n subsection 331.342(9) which exempts from the general 
p r o h i b i t i o n of contracts between the county and i t s o f f i c e r s "a 
contract made by competitive b i d , p u b l i c l y i n v i t e d and opened i n 
which a member of a county board, commission, or administrative 
agency has an i n t e r e s t , i f the member i s not authorized by law to 
p a r t i c i p a t e i n the awarding of the contract. . . ." The ex
emption i n subsection 9 would be superfluous unless "members of a 
county board, commission, or administrative agency" are county 
o f f i c e r s generally prohibited from contracting with the county. 

In conclusion, although county conservation board members 
may not be " l o c a l o f f i c i a l s " as defined i n § 68B.2, they are 
public o f f i c e r s under the Taylor t e s t , and they are "members of a 
county board, commission, or administrative agency" as mentioned 
i n subsection 331.342(9). Accordingly, county conservation board 
members are county o f f i c e r s governed by the c o n f l i c t of i n t e r e s t 
p r o h i b i t i o n i n § 331.342. 

Sincerely, 

MICHAEL H. SMITH 
Assistant Attorney General 

MHS/cjc 



ZONING: Manufactured Homes. S.F. 2228 §§ 1, 2. Enforcement of 
a zoning ordinance which r e s t r i c t s r e s i d e n t i a l d i s t r i c t s to 
r e s i d e n t i a l structures that comply with Uniform Building Code 
standards and operates to exclude from r e s i d e n t i a l d i s t r i c t s 
manufactured homes that meet federal construction and safety 
standards under § 5401 et. seq. v i o l a t e s Senate F i l e 2228 i f the 
exclusion i s based s o T e l y on the v a r i a t i o n between Uniform 
Building Code standards and fed e r a l construction and safety 
standards governing the same aspect of performance. (Pottorff t o 
Davis, Scott County Attorney, 1/10/85) #85-1-7(L) 

January 10, 19 85 

William E. Davis 
Scott County Attorney 
Scott County Courthouse 
416 West Fourth Street 
Davenport, Iowa 52801 

Dear Mr. Davis: 

You have requested an opinion of the Attorney General 
concerning the application of Senate F i l e 2228 to the practice of 
r e s t r i c t i n g through zoning the l o c a t i o n of c e r t a i n manufactured 
homes. You state that Scott County has adopted the Uniform 
Building Code and has adopted a zoning ordinance which requires 
compliance with the Uniform Building Code f o r a l l r e s i d e n t i a l 
structures. Manufactured homes which do not meet the Uniform 
Building Code are zoned into segregated "mobile home" d i s t r i c t s . 
You point out that 42 U.S.C. § 5401 et. seq. preempts the 
ap p l i c a t i o n of state or l o c a l standards, including the Uniform 
Building Code, regarding construction or safety of manufactured 
homes. This preemption i s l i m i t e d to standards governing the 
same aspect of performance as federal standards. You further 
point out that Senate F i l e 2228, which was enacted i n 1984, 
proh i b i t s zoning regulations or other ordinances which "disallow 
plans and s p e c i f i c a t i o n s of a proposed r e s i d e n t i a l dwelling 
s o l e l y because the proposed dwelling i s a manufactured home." In 
view of 42 U.S.C. § 5401 et. seq. and Senate F i l e 2228, you 
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s p e c i f i c a l l y inquire whether Scott County may continue i t s past 
p r a c t i c e of u t i l i z i n g zoning to r e s t r i c t r e s i d e n t i a l d i s t r i c t s to 
r e s i d e n t i a l structures which comply with Uniform Building Code 
standards and, thereby, exclude from r e s i d e n t i a l d i s t r i c t s 
manufactured homes that are within the scope of 42 U.S.C. § 5401 
et. seq. 

Manufactured homes are subject to federal statutes and 
regulations. A manufactured home i s defined by federal law to 
mean: 

a structure, transportable i n one or more sec
t i o n s , which, i n the t r a v e l i n g mode, i s eight body 
feet or more i n width or f o r t y body feet or more 
i n length, or, when erected on s i t e , i s three 
hundred twenty or more square feet, and which i s 
b u i l t on a permanent chassis and designed to be 
used as a dwelling with or without a permanent 
foundation when connected to the required u t i l 
i t i e s , and includes the plumbing, heating, a i r -
conditioning, and e l e c t r i c a l systems contained 
therein; except that such term s h a l l include any 
structure which meets a l l the requirements of t h i s 
paragraph except the siz e requirements and with 
respect to which the manufacturer v o l u n t a r i l y 
f i l e s a c e r t i f i c a t i o n required by the Secretary 
and complies with the standards established under 
t h i s chapter; 

42 U.S.C. § 5402(6). See 24 C.F.R. § 3280.2(16). Manufactured 
homes, i n turn, must meet federal construction and safety stan
dards under the following language: 

The Secretary, after consultation with the 
Consumer Product Safety Commission, s h a l l estab
l i s h by order appropriate Federal manufactured 
home construction and safety standards. Each such 
Federal manufactured home standard s h a l l be 
reasonable and s h a l l meet the highest standards of 
protection, taking into account e x i s t i n g State and 
l o c a l laws r e l a t i n g to manufactured home safety 
and construction. 

42 U.S.C. § 5403(a). These federal construction and safety 
standards expressly preempt the standards of any state or p o l i t i 
c a l subdivision of a state applicable to the same aspect of 
performance under the following provision: 

Whenever a Federal manufactured home construc
t i o n and safety standard established under t h i s 
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chapter i s i n e f f e c t , no State or p o l i t i c a l 
subdivision of a State s h a l l have any authority 
eit h e r to e s t a b l i s h , or to continue i n e f f e c t , 
with respect to any manufactured home covered, any 
standard regarding construction or safety applica
ble to the same aspect of performance of such 
manufactured home which i s not i d e n t i c a l to the 
Federal manufactured home construction and safety 
standard. 

42 U.S.C. § 5403(d). Any structure s h a l l be excluded from these 
federal statutes i f the manufacturer c e r t i f i e s that the structure 
i s : 

(1) designed only for erection or i n s t a l l a t i o n 
on a s i t e - b u i l t permanent foundation; 

(2) not designed to be moved once so erected or 
i n s t a l l e d ; 

(3) designed and manufactured to comply with a 
n a t i o n a l l y recognized model b u i l d i n g code or an 
equivalent l o c a l code, or with a State or l o c a l 
modular b u i l d i n g code recognized as generally 
equivalent to b u i l d i n g codes for s i t e - b u i l t 
housing, or with minimum property standards 
adopted by the Secretary pursuant to T i t l e II of 
the National Housing Act [12 U.S.C.A. § 1707 et 
seq.]; and 

(4) to the manufacturer's knowledge i s not 
intended to be used other than on a s i t e - b u i l t 
permanent foundation. 

42 U.S.C. § 5403(h). Exclusion under t h i s section must be 
i n i t i a t e d by the manufacturer who submits a c e r t i f i c a t i o n . 

In l i g h t of t h i s statutory framework, a threshold issue 
arises whether the zoning scheme which you describe i s preempted 
by §§ 5401 et. seq. The zoning ordinance does not expressly 
d i c t a t e construction or safety standards but does . s p a t i a l l y 
segregate homes b u i l t by manufacturers who do not opt to remove 
themselves from federal standards pursuant to § 5403(h) and to 
comply with the Uniform Building Code. Generally, preemption 
comes into play whenever a state law "stands as an obstacle to 
the accomplishment and execution of the f u l l purposes and objec
t i v e s of Congress." Chicago and North Western Transportation Co. 
v. Kalo Brick and T i l e , 450 U.S. 311, 317, 101 S.Ct. 1124, 1131, 
67 L.Ed.2d 258, 265 (1981). State law i s i n v a l i d a t e d where i t 
c o n f l i c t s with federal law, where i t would f r u s t r a t e a federal 
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scheme, or where the t o t a l i t y of the circumstances shows that 
Congress sought to occupy the f i e l d . Matter of Gary A i r c r a f t 
Corp. v. General Dynamics Corp., 681 F.2d 365 r 369-70 (5th C i r . 
1982). Under these p r i n c i p l e s , federal law may foreclose any 
a c t i v i t y by a state i n a p a r t i c u l a r area or may preempt only 
those provisions of state law which c o n f l i c t with federal law. 
Congressional intent i s determinative. H a y f i e l d Northern R a i l 
road v. Chicago & Northwestern Transportation Co., 693 F.2d 819, 
WZI (8th C i r . 1982). See Op.Att'yGen. #83-11-3. We need not 
resolve whether, under these p r i n c i p l e s , the zoning scheme which 
you describe i s preempted, however, because state law separately 
p r o h i b i t s t h i s p r a c t i c e . 

In 1984 the General Assembly enacted Senate F i l e 2228. This 
statute p r o h i b i t s counties and c i t i e s from adopting or enforcing 
zoning regulations which "disallow the plans and s p e c i f i c a t i o n s 
of a proposed r e s i d e n t i a l structure s o l e l y because the proposed 
structure i s a manufactured home." S.F. 2228 § § 1 , 2. In 
construing t h i s language, we note that r u l e s of statutory 
construction are to be resorted to only when the terms of the 
statute are ambiguous. Hartman v. Merged Area VI Community 
College, 270 N.W.2d 822, ~~8~25 (Iowa 1978). In our view, tEIs 
p r o h i b i t i o n requires no further construction. 

Applying t h i s language to the zoning ordinance which you 
describe, we believe that continued enforcement may v i o l a t e 
Senate F i l e 2228. The p r o h i b i t i o n of Senate F i l e 2228 i s 
triggered when the plans and s p e c i f i c a t i o n s are disallowed 
" s o l e l y because the proposed structure i s a manufactured home." 
The zoning ordinance about which you inquire does not expressly 
disallow manufactured homes i n r e s i d e n t i a l d i s t r i c t s . The 
ordinance, however, disallows r e s i d e n t i a l structures which do not 
meet Uniform Building Code standards i n r e s i d e n t i a l d i s t r i c t s . 
Since manufactured homes must meet preemptive federal 
construction and safety standards, manufactured homes cannot 
comply with the Uniform Building Code i n these respects unless 
the manufacturer seeks an exemption pursuant to § 5403(h). 
Manufactured homes may be as e f f e c t i v e l y disallowed from 
r e s i d e n t i a l d i s t r i c t s by imposing zoning c r i t e r i a which 
manufactured homes cannot meet as by express exclusion. See 
Tyrone Township v. Crouch, 129 Mich App. 388, 341 N.W.2d 218, 7T9 
(1983). We" must conclude that u t i l i z a t i o n of the. v a r i a t i o n 
between the Uniform Building Code standards and preemptive 
federal construction and safety standards to exclude manufactured 
housing from r e s i d e n t i a l d i s t r i c t s e f f e c t i v e l y disallows the 
plans and s p e c i f i c a t i o n s of a proposed r e s i d e n t i a l dwelling 
" s o l e l y because the proposed dwelling i s a manufactured home." 

We do not suggest that the county may not impose Uniform 
Building Code standards to manufactured homes on matters which 
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are not preempted and u t i l i z e zoning to r e s t r i c t r e s i d e n t i a l 
d i s t r i c t s to r e s i d e n t i a l structures which comply with these 
non-preempted Uniform Building Code standards. Under such 
circumstances, however, the disallowance would be based on the 
noncompliance with c r i t e r i a applicable to a l l r e s i d e n t i a l 
structures rather than based on c r i t e r i a which, under federal 
law, are i n t e g r a l elements of manufactured homes. 

In summary, we advise that continued enforcement of a zoning 
ordinance which r e s t r i c t s r e s i d e n t i a l d i s t r i c t s to r e s i d e n t i a l 
structures that comply with Uniform Building Code standards and 
operates to exclude from r e s i d e n t i a l d i s t r i c t s manufactured homes 
that meet federal construction and safety standards under § 5401 
et. seq v i o l a t e s Senate F i l e 2228 i f the exclusion i s based 
s o l e l y on the v a r i a t i o n between Uniform B u i l d i n g Code standards 
and federal construction and safety standards governing the same 
aspect of performance. 

Respectfully, 

JULIE F. POTTORFF 
Assistant Attorney General 

JFP/cjc 



COUNTIES: Community Action Programs; 28E Agreements. Iowa Code 
§§ 7A.21-.28; Ch. 28E; § 331.302(1); § 331.304(1); § 331.756(7); 
§ 364.5. (1) A public agency or combination may es t a b l i s h a 
community action agency by ordinance or re s o l u t i o n under § 7A.21. 
(2) Public agencies should amend or terminate a Chapter 28E 
agreement where a s i g n i f i c a n t provision i s not being followed. 
(3) Whether employees of a community action agency are employees 
of a public agency i s dependent upon the s p e c i f i c r e l a t i o n s h i p i n 
question. (4) While § Ik.22 does not require that the e s t a b l i s h 
ment of an advisory board or a contract with a delegate agency 
board be i n w r i t i n g , § 331.302(1) would require that a county 
acting as the public agency do so by motion, r e s o l u t i o n , or 
ordinance. (5) The governing board of a p u b l i c agency acting as 
a community action agency has some oversight authority over the 
duties of an advisory or delegate agency board under §§ 7A.22(2) 
and 7A.23(1). (6) We cannot determine i n the abstract whether an 
e n t i t y which administers c e r t a i n grant funds f o r a p u b l i c agency 
under § 7A.22(2) can independently control other grant funds from 
separate sources. (7) A county board of supervisors which acts 
as the governing body of a community action agency by v i r t u e of 
t h e i r p o s i t i o n as county supervisors are not thereby a separate 
and d i s t i n c t e n t i t y from the board of supervisors. (8) A county 
board of supervisors acting as the governing body f o r a community 
action agency may obtain advice from the county attorney upon 
matters i n which the county i s interested, but the community 
action agency may also engage l e g a l counsel for the agency and 
the governing board as part of i t s authority to administer the 
community action program under § 7A.25. (Osenbaugh to Glaser, 
Delaware County Attorney, 1/7/85) #85-1-6(L) 
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January 7, 19 85 

Robert J . Glaser 
Delaware County Attorney 
Manchester, Iowa 52057 

Dear Mr. Glaser: 

You have requested an opinion of the Attorney General on 
eight questions concerning a community action agency f o r the C i t y 
of Dubuque and Dubuque, Delaware and Jackson Counties. 
Operation: New View administers the community ac t i o n program. 
It has apparently been operating with the Dubuque County Board of 
Supervisors acting as the governing board, at l e a s t f o r community 
service block grants although a f i l e d 28E agreement provides f o r 
a d i f f e r e n t governing board. There i s also an Administrative 
Board of 18 members composed as required by Iowa Code § 7A.22(1) 
(1983). Operation: New View has been i n existence since 1974, 
before the enactment of the Code sections governing community 
action agencies, §§ 7A.21 to 7A.28. Many of your questions 
concern the functions of the two boards and Operation: New View 
i n r e l a t i o n s h i p to each other under these Code sections. Given 
the h i s t o r y of Operation: New View, i t i s not possible as a 
matter of law to determine the precise nature within the 
statutory framework of the e n t i t i e s involved. An Attorney 
General's Opinion cannot determine issues of f a c t . See 1972 
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Op.Att'yGen. 686. We cannot therefore d e f i n i t e l y resolve many of 
the questions asked as more f u l l y set out below. 

The f a c t u a l background you have provided us i s as follows: 

A 28E Agreement was entered into i n February of 1974 and 
f i l e d with the Secretary of State i n February of 1974, creating 
Operation: New View, with a governing board c o n s i s t i n g of nine 
members: Two members of the Dubuque County Board of Supervisors, 
three members of each of the boards from Jackson and Delaware 
County and one member of the Dubuque City Council. In addition, 
an Administrative Board was created to c o n s i s t of 18 members 
representing p r i v a t e organizations with i n t e r e s t i n business, 
industry, labor, r e l i g i o u s , p r i v a t e , health, educational and 
welfare groups and s i g n i f i c a n t minority groups. The make-up of 
the governing board, as provided by the 28E Agreement, did not 
meet the requirements of the O f f i c e of Economic Opportunity and 
Dubuque County was designated as the r e c i p i e n t f o r funds under 
the Economic Opportunity Act. Since that time, Operation: New 
View has operated with the Dubuque County Board of Supervisors as 
the governing o f f i c i a l s of Operation: New View. No subsequent 
28E Agreement has been executed showing the r e s t r u c t u r e d board. 

During the course of i t s existence, Operation: New View has 
administered the Community. Service Block Grant Funds and has 
sought out other funding sources. However, a dual existence 
seems to have been created. CSBG Funds were applied f o r by the 
Dubuque County Board of Supervisors a c t i n g as governing 
o f f i c i a l s . That accounts f o r approximately $150,000.00 of the 
funds which Operation: New View administers. The remaining 
amount of funds, approximately three m i l l i o n d o l l a r s i n the 
present f i s c a l year, which i s administered i s , f o r the most part, 
applied f o r d i r e c t l y by the Administrative Board of Operation: 
New View. This was apparently done under a May 12, 1978, l e t t e r 
of authority given to the Dubuque County Board of Supervisors 
stationery. During t h i s period, there seemed to be a question as 
to Operation: New View's status, s p e c i f i c a l l y , was i t a p u b l i c 
agency or was i t a private agency. 

In July of 1984, the Administrative Board voted unanimously 
to incorporate Operation: New View as a non-profit organization 
under Iowa Law. The governing o f f i c i a l s have not approved t h i s 
move. 

We are further advised that the Community Services Block 
Grants have been awarded to the "Dubuque County Board of 
Supervisors/Operation New View." Because the 28E agreement has 
not been followed and the documentary h i s t o r y i s confusing, we 
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cannot define p r e c i s e l y whether the Dubuque County Board of 
Supervisors or Operation: New View i s the "community ac t i o n 
agency" under Chapter 7A. Nor can we determine whether the 
Administering Board i s an "advisory board" or whether a l t e r n a 
t i v e l y the Dubuque County Board of Supervisors (or the com
binati o n of e n t i t i e s which signed the o r i g i n a l 28E agreement) 
have contracted with a "delegate agency" under Iowa Code 
§ 7A.22(2). 

While i t i s apparent that the Chapter 28E agreement's 
pro v i s i o n f o r composition of the governing body has been ignored, 
we do not know whether the signing e n t i t i e s have treated i t as 
otherwise i n e f f e c t or whether Operation: New View has been 
regarded as created by some separate procedure or -document. 

With t h i s background, we proceed to your s p e c i f i c questions. 

1. When a community action agency established under Code 
Section 7A.21 covers more than one p o l i t i c a l 
subdivision of the State, i s a 28E Agreement required 
between these subdivisions to create the agency? 

Iowa Code § 331.304(1) (1983) states that a county's "power 
to act j o i n t l y with other p o l i t i c a l subdivisions or public or 
p r i v a t e agencies s h a l l be exercised i n accordance with Chapter 
28E or 473A or other applicable state law." Iowa Code § 364.5 
(1983) provides that a c i t y "may act j o i n t l y with any public or 
p r i v a t e agency as provided i n chapter 28E." 

However, § 7A.21 establishes an a l t e r n a t i v e method for j o i n t 
creation of a community action agency. I t states: 

Establishment. The o f f i c e for planning and 
programming s h a l l recognize and a s s i s t i n the 
designation of c e r t a i n community action agencies 
to a s s i s t i n the d e l i very of community action 
programs. I f a community action agency i s i n 
e f f e c t and currently serving an area, that commu
n i t y action agency s h a l l become the designated 
community action agency f o r that area. I f there 
i s not a designated community action agency i n the 
area a c i t y council or county board of supervisors 
or any combination of one or more councils or 
boards may e s t a b l i s h a community action agency and 
may apply to the o f f i c e f o r planning and program
ming for recognition. The council or board or the 
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combination may adopt an ordinance or r e s o l u t i o n 
e s t a b l i s h i n g a community action agency i f a 
community action agency has not been designated. 

Pursuant to these provisions, the Off i c e f o r Planning and Pro
gramming (OPP) has adopted rules e s t a b l i s h i n g procedures for the 
withdrawal of a p o l i t i c a l subdivision from a community action 
agency, 630 I.A.C. 22.13, or to redesignate a new community 
act i o n agency for the p o l i t i c a l subdivision, 630 I.A.C. 22.14. 
Under these r u l e s , the actions are taken by ordinance or resolu
t i o n . We would note that section 28E.13 provides that the powers 
granted under that chapter are i n addition to any s p e c i f i c grant 
f o r intergovernmental agreements and contracts. It thus appears 
that state law permits the establishment of a community action 
agency by ordinance or r e s o l u t i o n of the affe c t e d p o l i t i c a l 
subdivisions as well as by a Chapter 28E agreement. 

While we would conclude that p o l i t i c a l subdivisions could 
j o i n t l y e s t a b l i s h a community action agency by compliance with 
the provisions of §§ 7A.21 to 7A.27, we would nonetheless 
recommend that Chapter 28E agreements be negotiated f o r several 
reasons. F i r s t , even though a community action agency can be 
established simply by ordinance, contracts between the p o l i t i c a l 
subdivision and the community action agency or j o i n t undertakings 
between them may require compliance with Chapter 28E. Second, 
Chapter 28E contains provisions f o r the terms of any agreement 
which would ensure that the e n t i t i e s involved would c l e a r l y set 
out the terms of any agreement i n advance and thereby avoid many 
of the problems r a i s e d i n your opinion request. See Iowa Code 
§§ 28E.5-28E.6. A d d i t i o n a l l y , Chapter 28E provides~a~T>ody of law 
which could a s s i s t i n resolvin g issues l i k e t o r t l i a b i l i t y . See, 
e.g., Allis-Chalmers Corp. v. Emmet County Council of Govern
ments, 355 N.W.2d 586 (Iowa 1984). 

2. I f the governing body of a community action agency 
created by a 28E agreement i s changed, must a new 28E 
agreement be executed? 

Although § Ik.22 has provided an a l t e r n a t i v e procedure since 
1982 f o r establishment of a community action agency, the 
community action agency i n question was established before the 
e f f e c t i v e date of that Act. According to section 7A.21, " I f a 
community action agency i s i n e f f e c t and currently serves the 
area, that community action agency s h a l l become the designated 
community action agency f o r that area." 

This community action agency was apparently established by a 
28E agreement f i l e d with the Secretary of State i n February of 
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1974. That agreement, between Delaware, Dubuque, and Jackson 
Counties and the C i t y of Dubuque, created Operation: New View. 
The agreement provided for a governing board of representatives 
of these subdivisions. Apparently because the make-up of that 
board did not meet the then e x i s t i n g requirements of the O f f i c e 
of Economic Opportunity for community service block grants, the 
Dubuque County Board of -Supervisors has acted as the governing 
board f o r those grants. The Board has also, we are t o l d , 
asserted that i t i s the governing body fo r a l l funds administered 
by Operation: New View i n the three-county area. The governing 
body as s p e c i f i e d i n the 28E agreement i s composed of 
representatives of the four p o l i t i c a l subdivisions. It has, 
however, never apparently acted. The 28E agreement has 
apparently never been amended or terminated according to i t s 
provisions. It would appear that t h i s v i o l a t e s sections 28E.5 to 
28E.6, which require that 28E agreements specify the precise 
organization of any separate e n t i t y created or, i f no separate 
e n t i t y i s created, to provide f o r an administrator or j o i n t 
representative board. Section 28E.5(5) also requires that the 
permissible methods for p a r t i a l or complete termination be 
d e t a i l e d i n the o r i g i n a l agreement. Because Chapter 28E imposes 
these s p e c i f i c requirements, we do not believe that p u b l i c bodies 
can change these terms by means other than amendment or termina
t i o n of the 28E agreement. 

Your t h i r d question asks us to determine the status of 
employees of the community action agency, as follows: 

3. When a public agency acts as a community a c t i o n 
agency under Section 7A.22(2), i s that agency then 
considered a public agency and an extension of the 
parent agency, and, i f so, are the employees of that 
agency public employees and subject to the 
r e s p o n s i b i l i t i e s and benefits of other p u b l i c 
employees? 

Section 7A.22(2) states: 

Notwithstanding subsection 1, a p u b l i c agency 
which i s acting as a community action agency s h a l l 

We would note that the need to have one county's elected 
o f f i c i a l s rather than the 28E representative body act as the 
governing body for community service block grants apparently no 
longer e x i s t s . See 1982 Op.Atty.Gen. 520. 
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e s t a b l i s h an advisory board or may contract with a 
delegate agency to a s s i s t the governing board. 
The advisory board or delegate agency board s h a l l 
be composed of the same type of membership as a 
board of directors under subsection 1. The 
advisory board or delegate agency board s h a l l 
comply with the duties required f o r the board of 
directors f o r community action agencies under 
section 7A.23. However, the public agency acting 
as the community action agency s h a l l determine 
annual program budget requests. 

The status of the employees who a c t u a l l y carry out the 
day-to-day a c t i v i t i e s of the community action agency w i l l be 
dependent upon the facts of t h e i r s p e c i f i c r e l a t i o n s h i p to the 
public agency. I f one p o l i t i c a l subdivision i s indeed "acting as 
a community action agency" and i t d i r e c t l y employs and supervises 
the employees, we see nothing i n Chapter 7A which would cause 
those employees to be treated d i f f e r e n t l y than other employees of 
the p o l i t i c a l subdivision. I f the public agency "acting as a 
community action agency" i s a separate e n t i t y created pursuant to 
Chapter 28E, then that e n t i t y would be a body with a corporate 
i d e n t i t y separate from i t s member governmental e n t i t i e s . 
Allis-Chalmers Corp. v. Emmet County Council of Governments, 355 
N.W.2d 586 (Iowa 1984). I f , under § 7A.22(2), the public agency 
contracts with a delegate agency and the employees are h i r e d by 
the delegate agency, then the contractual r e l a t i o n s h i p between 
the public agency and the delegate agency and the private or 
public status of that agency would need to be examined to 
determine the status of the employees. See 1976 Op.Att'yGen. 
823. 

4. Must the establishment of an advisory board or contract 
with a delegate agency under § 7A.22(2) be i n writing? 

Section Ik.22 contains no express requirement that the duty 
of a public agency-community action agency to e i t h e r e s t a b l i s h an 
advisory board or contract with a delegate agency be accomplished 
by a written document. I f the public agency i s created under 
Chapter 28E, the agreement would be required to describe the 
"precise organization, composition and nature of any separate 
l e g a l or administrative e n t i t y created thereby together with the 
powers delegated thereto . . . " § 28E.5. I f the p u b l i c agency-
community action agency i s a county, § 331.302(1) states that the 
board of supervisors s h a l l exercise a power or perform a duty 
only by the passage of a motion, a r e s o l u t i o n , an amendment, or 
an ordinance. I t would therefore appear that a county acting as. 
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a community action agency would need to have the designation of 
an advisory board or a contract with a delegate agency approved 
by action of the supervisors which would be recorded. 

5. Are the duties of an advisory board or delegate agency 
board under §§ 7A.22(2) and 7A.23(1) exclusive to that 
board? 

Pursuant to federal requirements for community services 
block grants, P.L. 97-35, § 675(c)(3), 95 Stat. 514, section 
7A.22(1) establishes c e r t a i n representational requirements f o r a 
community action agency board of d i r e c t o r s . I f a public agency 
acts as a community action agency, i t must e s t a b l i s h an advisory 
board which meets these requirements or contract with a delegate 
agency with a board meeting those requirements. Section 
7A.22(2). Section 7A.22(2) goes on to state: 

The advisory board or delegate agency board s h a l l 
comply with the duties required for the board of 
directors for community action agencies under 
section 7A.23. However, the p u b l i c agency acting 
as the community action agency s h a l l determine 
annual program budget requests. 

Section 7A.23 states: 

1. The governing board, delegate agency board, 
or advisory board s h a l l : 

a. Provide f o r : 
(1) Comprehensive planning of the community 

action agency. 
(2) Local needs assessment surveys conducted by 

the community action agency. 
b. Approve o v e r a l l program plans and p r i o r i t i e s 

developed by the community a c t i o n agency. 
2. The governing board may: 
a. Own, purchase, and dispose of property 

necessary for the operation of the community 
action agency. 

b. Receive and administer funds and contribu
tions from private or public sources which may be 
used to support community action programs. 

c. Receive and administer funds from a fe d e r a l 
or state assistance program pursuant to which a 
community action agency could serve as a grantee, 
a contractor, or a sponsor of a project appropri
ate for i n c l u s i o n i n a community action program. v . 
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Section 7A.22(2) requires an advisory or delegate agency 
board to comply with "the duties" of boards l i s t e d i n § 7A.23. 
Subsection 7A.23(1) sets f o r t h duties. I t outlines mandatory -
requirements by s t a t i n g , "The governing board, delegate agency , 
board, or advisory board s h a l l . . ." By contrast, subsection 
7A.23(2) i s permissive i n nature and ref e r s only to the governing 
board by s t a t i n g , "The governing board may . . . " Under 
§ 4.1(36)(a) and (c), i n statutes the word " s h a l l " imposes a duty 
while the word "may" confers a power. Reading sections 7A.22(2) V 
and 7A.23 together, the "duties" the advisory or delegate agency 
board i s required to perform are those contained i n subsection 
7A.23(1) and do not include the powers l i s t e d i n subsection ; 

7A.23(2). :/v . 

We would not construe sections 7A.22(2) and 7A.23(1) as 
precluding any function by the governing board i n the areas of 
comprehensive planning, l o c a l needs assessment surveys, or 
approval of o v e r a l l program plans and p r i o r i t i e s . The term 
"advisory board" strongly suggests that actions of such a board 
are not binding. I f , on the other hand, the governing board has 
contracted with a delegate agency board, the terms of the 
delegation should specify the extent of power of the two boards. 
The power of the governing board to determine the annual program 
budget requests could w e l l impact decisions i n the areas l i s t e d 
i n § 7A.23(1). A d d i t i o n a l l y , the governing board's powers to 
receive and administer funds i n § 7A.23(2) would ne c e s s a r i l y 
e n t a i l some power over the o v e r a l l program plans and p r i o r i t i e s . 

6. Is the Administrative Board s o l e l y responsible f o r 
funds i t requests on i t s own motion? 

Your request indicates that Operation: New View i s the 
grantee of funds for which i t has applied d i r e c t l y and i s also an 
administering e n t i t y f o r funds granted to the Dubuque County 
Board of Supervisors. You then ask whether i t i s accountable to 
the Dubuque County Board of Supervisors f o r funds other than 
those granted to the Dubuque County Board. 

Given the f a c t u a l ambiguities created by the non-compliance 
with the 28E agreement and the f a c t that we are not p r i v y to any 
d e t a i l e d contractual agreement between the Dubuque County Board 
of Supervisors and Operation: New View or the grant agreements 
and requirements i n question, we are unable to answer t h i s 
question. 
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7. Is the Dubuque County Board's duty as a governing body 
of a community action agency completely separable from 
i t s duties as the board of supervisors? 

Section 7A.22(2) authorizes a public agency to act as a 
community action agency. While sections 7A.21 to Ik.21 provide 
c e r t a i n s p e c i a l requirements for community action agencies, 
nothing i n those sections purports to change the basic nature of 
any public agency which acts as a community action agency. 
Chapter 28E authorizes the creation of a separate en t i t y with 
d i s t i n c t i d e n t i t y . § 28E.4; Allis-Chalmers Corp. v. Emmet County 
Council of Governments, 355 N.W.2d 586, 590 (Iowa 1984). Absent 
compliance with Chapter 28E, we see no s i m i l a r authority i n 
§ 7A.22(2) f o r a county board of supervisors to be considered as 
a d i s t i n c t , separate e n t i t y where i t acts as a community action 
agency or the governing board of a community action agency. This 
conclusion i s also based on the assumption that the Dubuque 
County Board became the governing body of the community action 
agency because, as "a p o l i t i c a l subdivision of a state (having 
elected or duly appointed governing o f f i c i a l s ) , " i t was e l i g i b l e 
under then applicable federal law. 42 U.S.C. § 2790(a). 
See l e t t e r from David M. Fortney, Assistant Attorney General, to 
Ed Stanek, Director, O f f i c e of Planning and Programming (October 
20, 1981). 

8. Is the Board e n t i t l e d to advice from the Dubuque County 
Attorney on questions concerning the Board's r o l e as 
governing o f f i c i a l s ? 

Iowa Code § 331.756(7) provides that the county attorney 
s h a l l : 

Give advice or a written opinion, without compen
sation, to the board and other county o f f i c e r s and 
to school and township o f f i c e r s , when requested by 
an o f f i c e r , upon any matters i n which the state, 
county, school, or township i s interested, or 
r e l a t i n g to the duty of the o f f i c e r i n any matters 
i n which the state, county, school, or township 
may have an i n t e r e s t , but the county attorney 
s h a l l not appear before the board at a hearing i n 
which the state or county i s not interested. 

Because we have concluded that the supervisors are not a t o t a l l y 
independent e n t i t y when they act as governing body of a community 
action agency, we would conclude that they remain county o f f i c e r s 
under t h i s section. Therefore, they can obtain advice from the 
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county attorney on those questions which a r i s e before the govern
ing body "upon any matters i n which the . . . county . . . i s 
interested." The community action agency, we believe, also has 
implied authority to r e t a i n counsel to advise the community 
action agency, including the governing board, from i t s powers to 
"administer the components of a community action program." 
Section 7A.25. 

In conclusion, we answer your questions as follows: 

1. A public agency or combination may e s t a b l i s h 
a community action agency by ordinance or 
res o l u t i o n under § 7A.21. 

2. Public agencies should amend or terminate a 
Chapter 28E agreement where a s i g n i f i c a n t 
p r o v i s i o n i s not being followed. 

3. whether employees of a community action 
agency are employees of a public agency i s 
dependent upon the s p e c i f i c r e l a t i o n s h i p i n 
question. 

4. While § Ik.22 does not require that the 
establishment of an advisory board or a 
contract with a delegate agency board be i n 
wri t i n g , § 331.302(1) would require that a 
county acting as the public agency do so by 
motion, r e s o l u t i o n , or ordinance. 

5. The governing board of a public agency acting 
as a community action agency has some over
sight authority over the duties of an adviso
ry or delegate agency board under §§ 7A.22(2) 
and 7A.23(1). 

6. We cannot determine i n the abstract whether 
an e n t i t y which administers c e r t a i n grant 
funds for a public agency under § 7A.22(2) 
can independently control other grant funds 
from separate sources. 

7. A county board of supervisors which acts as 
the governing body of a community action 
agency by v i r t u e of t h e i r p o s i t i o n as county 
supervisors are not thereby a separate and 
d i s t i n c t e n t i t y from the board of supervi-
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8. A county board of supervisors acting as the 
governing body for a community action agency 
may obtain advice from the county attorney 
upon matters i n which the county i s i n t e r e s t 
ed, but the community action agency may also 
engage l e g a l counsel for the agency and the 
governing board as part of i t s authority to 
administer the community action program under 

We would further note that the lack of s p e c i f i c agreements 
between the e n t i t i e s involved make re s o l u t i o n of these issues 
very d i f f i c u l t and are l i k e l y to r a i s e many other problems f o r 
the program. We would therefore recommend that the e n t i t i e s 
involved resolve the status of Operation: New View by amendment 
of the Chapter 28E agreement by the administrative procedures of 
the O f f i c e of Planning and Programming c i t e d under question 1, 
supra, or by any other appropriate means. 

§ 7A.25. 

Sincerely, 

Deputy Attorney General 

EMO/cjc 



MUNICIPALITIES; MEDICAL PAYMENTS; PENSIONS. Iowa Code §§ 85.27, 
410.8, 410.18, 411.6, and 411.15 (1983). A c i t y must pay f o r 
medical treatment for work-related i n j u r i e s and diseases for 
members of i t s police and f i r e departments receiving accidental 
d i s a b i l i t y pensions for i n j u r i e s and diseases incurred i n the 
performance of duty. (Hansen to Pavich, State Representative, 
1/7/85) #85-1-5(L) 

The Honorable Emil Pavich January 7, 1985 
State Representative 
1706 F i f t e e n t h Avenue 
Council B l u f f s , Iowa 51501 

Dear Representative Pavich: 

You have requested an opinion of the Attorney General 
concerning retirement and d i s a b i l i t y benefits f o r p o l i c e 
o f f i c e r s and f i r e f i g h t e r s . Two questions have been posed 
for our consideration. 

Your f i r s t question i s whether -a c i t y may deny p a r t i c i 
pation i n a group health insurance p o l i c y to employees who 
have r e t i r e d but are not yet 65 years of age.. The answer to 
t h i s question i s c o n t r o l l e d by Iowa Code chapter 509A as 
amended by 1984 Iowa Acts, H.F. 2528, § 25, which requires 
that a governing body, county board of supervisors, or c i t y 
council s h a l l allow i t s employees who " r e t i r e d " p r i o r to 
reaching the age of 65 to continue p a r t i c i p a t i o n , at the 
employee's expense, i n group health insurance plans u n t i l 
a t t a i n i n g 65 years of age. House F i l e 2528, § 25, has 
recently been interpreted by t h i s o f f i c e i n an opinion to 
County Attorney James Bauch. See Op. Att'y Gen. # 84-12-3(1). 
A copy of t h i s opinion has been sent to you and should answer 
your questions concerning the circumstances i n which a c i t y 
must allow r e t i r e d employees to p a r t i c i p a t e i n group health 
insurance plans. 

Your second question i s whether there i s a requirement 
fo r a c i t y or county to pay f o r medicine or treatment f o r 
those employees who receive a d i s a b i l i t y pension. The answer 
to your question i s that a c i t y must pay f o r medicine and 
treatment for members of i t s p o l i c e and f i r e departments 
receiving accidental d i s a b i l i t y pensions for i n j u r i e s or 
diseases incurred i n the performance of duty. 
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The Iowa Code sections r e l a t i n g to d i s a b i l i t y pensions 
provided by c i t i e s are contained i n Iowa Code chapter 411, 
which creates a retirement system for p o l i c e o f f i c e r s and 
f i r e f i g h t e r s appointed a f t e r March 2, 1934, and i n Iowa 
Code chapter 410, which creates a retirement system f o r 
other p o l i c e o f f i c e r s and f i r e f i g h t e r s . Section 411.15 
provides as follows: 

C i t i e s s h a l l provide h o s p i t a l , nursing, 
and medical attention for the members 
of the p o l i c e and f i r e departments of 
the c i t i e s , when inju r e d while i n the 
performance of t h e i r duties as members 
of such department, and s h a l l continue 
to provide h o s p i t a l , nursing, and 
medical attention f o r i n j u r i e s or 
diseases incurred while i n the perform
ance of t h e i r duties f o r members rece i v i n g 
a retirement allowance under section 411.6, 

. subsection 6 . . . . (emphasis added). 

Section 411.6(6) provides f o r benefits upon retirement f o r 
accidental d i s a b i l i t y . Such accidental d i s a b i l i t y benefits 
are due any member of the pension plan who has become 
t o t a l l y and permanently incapacitated for duty as the 
natural and proximate r e s u l t of an injury or disease 
incurred i n or aggravated by the actual performance of duty. 
Iowa Code § 411.6(5) (19,83). Chapter 411 thus provides 
that a c i t y must pay for h o s p i t a l , nursing, and medical 
attention, which would include medicine and treatment, for 
work rel a t e d i n j u r i e s f o r persons receiving accidental 
d i s a b i l i t y b e n e f i t s . Chapter 410 contains s i m i l a r provisions 
See Iowa Code §§ 410.18 and 410.8 (1983). 

A c i t y ' s duty to pay f o r medical expenses under these 
provisions i s l i m i t e d to paying medical expenses f o r persons 
rec e i v i n g "accidental" d i s a b i l i t y benefits rather than 
"ordinary" d i s a b i l i t y b e nefits. I t i s also l i m i t e d to 
paying medical expenses for i n j u r i e s and diseases incurred 
while i n the performance of duty. However, a c i t y ' s duty 
i s not l i m i t e d i n time or i n amount of expense. 1978 Op. 
Att'y Gen. 194. 

These provisions apply only to p o l i c e o f f i c e r s and 
f i r e f i g h t e r s covered by chapters 410 and 411. For i n f o r 
mation on the duty of c i t i e s to pay medical expenses f o r 
persons receiving workers' compensation d i s a b i l i t y b enefits 
see Iowa Code § 85.27 (1983). 



The Honorable Emil Pavich 
Page three 

Very t r u l y yours, 

STEVEN K. HANSEN 
Assistant Attorney General 
Telephone: 515/281-5976 

SKH/skb 



COUNTIES: Dis s o l u t i o n of County L i b r a r y D i s t r i c t . Iowa Code Ch. 
358B (1983); Iowa Code §§ 331.425, 358B.2, 358B.4, 358B.8(8), 
358B.10, 358B.11, 358B.12, and 358B.16 (1983); Senate F i l e 2122 
(1984 Session). 1. The e f f e c t i v e dates f o r county withdrawal and 
termination of a county l i b r a r y d i s t r i c t are not s p e c i f i e d i n 
Iowa Code Ch. 358B. 2. A c i t y c o u n c i l which moves or a board of 
supervisors which c a l l s for the withdrawal from a county l i b r a r y 
d i s t r i c t must assure that a plan f o r continuing adequate l i b r a r y 
services i s presented, which plan must be implemented. 3. A 
proposition of termination requires neither a p u b l i c hearing nor 
a plan for continuing adequate l i b r a r y services. 4. While county 
withdrawal must be approved by a majority of the voters voting on 
the issue, d i s t r i c t termination and c i t y withdrawal require the 
approval of a majority of the t o t a l votes cast at a general or 
c i t y e l e c t i o n and not j u s t a majority of the votes cast on the 
issue. (Walding to Welsh, State Senator, 1/7/85) #85-1-4(L) 

January 7, 1985 

The Honorable Joseph J . Welsh 
State Senator 
R. R. #2, Box 37 
Dubuque, Iowa 52001 

Dear Senator Welsh: 

We are i n re c e i p t of your request f o r an opinion of the 
Attorney General regarding Senate F i l e 2122 (1984 Session), which 
amends Iowa Code Ch. 358B (1983) by providing a procedure f o r the 
withdrawal from, and termination of, county l i b r a r y d i s t r i c t s . 
The l e g i s l a t i o n was enacted i n response to a p r i o r opinion of our 
o f f i c e , Op.Att'yGen. #83-8-1, which concluded that a county d i d 
not have the authority, under e x i s t i n g law, to di s s o l v e a county 
l i b r a r y d i s t r i c t . 

In your request, you have asked us to address several 
concerns as to the procedures for withdrawal or termination posed 
by the Dubuque County Attorney's O f f i c e . The County Attorney, i n 
the aftermath of l e g i s l a t i v e r e v i s i o n s to Ch. 358B, questions: 

1. The e f f e c t i v e date of county withdrawal. 

2. The e f f e c t i v e date of system termina
t i o n . '•. ' 
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3. Who bears the r e s p o n s i b i l i t y f o r pre
senting the plan f o r a l t e r n a t i v e service at the 
p u b l i c hearing. 

4. Whether there i s any o b l i g a t i o n to act 
upon the a l t e r n a t i v e plan or whether the plan must 
be reasonable or workable. 

5. Whether the hearing and a l t e r n a t i v e plan 
requirement applies to a termination e l e c t i o n . As 
drawn, the act appears to require the hearing only 
fo r a c i t y or county withdrawal e l e c t i o n . 

6. Whether i t i s intended that the Board of 
Supervisors r e t a i n the power to appoint the 
trustees and the power to c a l l or refuse to c a l l a 
termination e l e c t i o n even a f t e r the withdrawal of 
the county from the d i s t r i c t . 

7. Whether there i s intended to be a 
d i f f e r e n t requirement f o r passage of a withdrawal 
proposal ("a majority of the voters .. . . voting 
on the issue") than f o r a termination proposal ("a 
majority vote of the electors . . . " ) . As stated, 
i t i s my opinion that termination requires the 
af f i r m a t i v e vote of more than h a l f of the e l i g i b l e 
e l e c tors of the d i s t r i c t , regardless of the number 
a c t u a l l y voting. 

In addition, you pose the following question of your own"*"; 

Can the inconsistent language of S.F. 2122 
r e l a t i n g to the majority required f o r a withdrawal 
(a majority of the voters voting) and f o r a 
termination (a majority vote of the electors) be 
reconciled? It appears that t h i s language was 
intended to be the same standard but the l i t e r a l 
i n t e r p r e t a t i o n of the termination language would 
require a majority of a l l e l i g i b l e voters (or a l l 
re g i s t e r e d voters) to support the proposal. 

Because your question regarding the voting requirements i s 
s i m i l a r to question 7, we combine our response to your question 
i n our reply to the County Attorney's concern. 

Senate F i l e 2122, e f f e c t i v e July 1, 1984, amended Iowa Code 
§§ 358B.13 and 358B.16 (1983). Iowa Code § 358B.16 (1983) 

1 A d d i t i o n a l questions concerning the d i s p o s i t i o n t o f 
l i b r a r y assets were withdrawn subsequent to the request. \\ ^Z*/? 
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authorizes a c i t y to withdraw from a county l i b r a r y d i s t r i c t i f 
favored by a majority of the electorate of the c i t y . The e f f e c 
t i v e date of municipal withdrawal would be J u l y 1 of the year 
following a general or c i t y e l e c t i o n , with n o t i c e of withdrawal 
sent to the board of l i b r a r y trustees and the county auditor 
p r i o r to January 10. Section 358B.16, as amended, also au
thorizes a county to withdraw from a county l i b r a r y d i s t r i c t at a 
general e l e c t i o n . A majority of the voters of the unincorporated 
area of the county voting on the issue i s required f o r withdraw
a l . Amended § 358B.16 provides that the termination of a county 
l i b r a r y d i s t r i c t requires a motion of the board of supervisors. 
The amendment does not specify an e f f e c t i v e date f o r county 
withdrawal. A proposition of withdrawal, e i t h e r by a c i t y or 
county, requires that a public hearing be held. Section 358B.16, 
as amended by S.F. 2122 § 2. At the hearing, a plan for continu
ing adequate l i b r a r y service must be presented. Id. Senate F i l e 
2122 also provided for the termination of a county l i b r a r y 
d i s t r i c t upon a motion of the board of supervisors. Termination 
of a d i s t r i c t requires a majority vote of the d i s t r i c t electorate 
at a general e l e c t i o n . Id. The e f f e c t i v e . date of a l i b r a r y 
d i s t r i c t termination i s not s t a t u t o r i l y s p e c i f i e d . 

Turning now to your s p e c i f i c questions, § 358B.16, as 
amended, does not provide an e f f e c t i v e date f o r county withdrawal 
from a l i b r a r y d i s t r i c t . The proposed e f f e c t i v e date should be 
incorporated i n the proposition of withdrawal. Nevertheless, we 
would encourage the applicable e f f e c t i v e date f o r municipal 
withdrawal to give the remaining e n t i t i e s adequate opportunities 
to revise t h e i r budgets. Equally, an e f f e c t i v e date i s not 
provided i n S.F. 2122 for the termination of a county l i b r a r y 
d i s t r i c t . However, budgetary concerns are not as prevalent when 
the d i s t r i c t as a whole ceases operation and therefore our 
suggestion concerning the use of the July 1 e f f e c t i v e date would 
not apply. 

Next, we consider the i n q u i r i e s related to the required plan 
for continuing adequate l i b r a r y services a f t e r withdrawal of a 
municipality, questions 3 and 4 of the County Attorney. As we 
indicated i n our introductory remarks, a proposition of withdraw
a l requires that a public hearing be held. Supra. A motion of 
the Cit y Council or a c a l l of the Board of Supervisors i s 
necessary for a proposition of withdrawal. Section 358B.16, as 
amended by S.F. 2122 § 2. Therefore, a c i t y c ouncil which moves 
or a board of supervisors which c a l l s for the withdrawal from a 
l i b r a r y d i s t r i c t must assure that a plan f o r continuing adequate 
l i b r a r y services i s presented. Any i n t e r e s t e d person could 
suggest or develop the contents of a plan f o r those bodies. 

You ask whether an adopted plan must be implemented. The 
requirement f o r a plan would be meaningless i f implementation 
were not required. The obvious intent of the statute i s that the 
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plan be implemented. The act requires that "a plan for continu
ing adequate l i b r a r y service be submitted." The question of 
withdrawal i s decided by an e l e c t i o n . As to whether a plan i s 
reasonable and workable, i t would appear to be an e l e c t o r a l 
decision. 

In response to question 5 regarding whether a public hearing 
and a plan i s required f o r a proposition of termination, S.F. 
2122 § 2 provides that those procedures are only required for the 
withdrawal from a l i b r a r y d i s t r i c t . Express mention of one thing 
i n a statute implies the exclusion of others. Stated otherwise, 
l e g i s l a t i v e intent i s expressed by omission as well as by i n c l u 
sion. I n _ R e _ E s _ t a t e o f ^ 202 N.W.2d 41, 44 (Iowa 1972). 
Expressio Unis Est Exclusio A l t e r i u s i s the l e g a l maxim. Thus, a 
proposition of termination requires neither a p u b l i c hearing nor 
a plan f o r continuing adequate l i b r a r y services. 

Your s i x t h question concerns the authority of a board of 
supervisors to appoint trustees or c a l l for a termination e l e c 
t i o n a f t e r the county has withdrawn from a county l i b r a r y d i s 
t r i c t . In our opinion, Chapter 358B contemplates that a county 
l i b r a r y d i s t r i c t be composed of at least one county. Iowa Code 
§ 358B.2 (1983). That conclusion i s supported by the fa c t that a 
board of l i b r a r y trustees i s required to make an annual report to 
the board of supervisors at the end of each f i s c a l year. Iowa 
Code § 358B.11 (1983). Members of a l i b r a r y board are appointed 
by the board or boards of supervisors. Iowa Code § 358B.4 
(1983). Further, r e a l estate purchased by a l i b r a r y board f o r 
buildings and grounds i s to be i n the name of the county. Iowa 
Code § 358B.12 (1983). The l i b r a r y fund i s kept as a separate 
county fund. Sections 358B.10; 331.425. While a county can 
withdraw from a multi-county l i b r a r y d i s t r i c t , i t would appear 
that county withdrawal from a single-county d i s t r i c t would r e s u l t 
i n termination of the county l i b r a r y d i s t r i c t . Therefore, we 
conclude that the proper procedure f o r a county to opt out-of a 
single-county l i b r a r y d i s t r i c t i s by termination rather than by 
withdrawal. 

The remaining question, question 7, concerns the voting 
requirements for the withdrawal from and termination of county 
l i b r a r y d i s t r i c t s . Under § 358B.16, as amended by the Act, the 
l e g i s l a t u r e used three d i f f e r e n t phrases to describe the required 
majority vote. For c i t y withdrawal, the e x i s t i n g statute re
quired "a majority vote i n favor of withdrawal by the electorate 
of the c i t y . " Under S.F. 2122, § 2, a county may withdraw " a f t e r 
a majority of the voters of the unincorporated areas of the 
county voting on the issue favor the withdrawal." Termination of 
a county l i b r a r y d i s t r i c t requires "a majority vote of the 
electors of the unincorporated area of the county and the c i t i e s 
included i n the county l i b r a r y d i s t r i c t . " (A c i t y withdrawal 
e l e c t i o n i s held simultaneously with a general or c i t y e l e c t i o n ; 
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a county withdrawal or d i s t r i c t termination e l e c t i o n i s held at a 
general election.) You ask whether these subsections of 
§ 358B.16 impose d i f f e r i n g requirements i n computing the majority 
required for affirmative action. 

The provision f o r county withdrawal establishes a clear and 
e a s i l y determined t e s t -- i t must be approved by a majority of 
the voters voting on the issue. I t i s then necessary to deter
mine what the le g i s l a t u r e " intended by a "majority vote . . . by 
the electorate of the c i t y " for c i t y withdrawal or by a "majority 
vote of the el e c t o r s " for d i s t r i c t termination. Statutes should 
be given a construction which i s sensible, workable, p r a c t i c a l 
and l o g i c a l . Hansen v. State, 298 N.W. 2d 263, 265-66 (Iowa 
1980). While the answer i s f a r from clear, we would apply t h i s 
p r i n c i p l e to construe both of these provisions as requiring a 
majority of the t o t a l votes cast at the e l e c t i o n and not ju s t a 
majority of the votes cast on th i s issue. Arguably these s t a t 
utes require a majority of a l l persons e l i g i b l e to vote as that 
i s the usual meaning of the term " e l e c t o r . " Buchmeier v. 
Pick e t t , 258 Iowa 1224, 142 N.W.2d 426 (1966). ThTi con^ 
str u c t i o n , however, creates great p r a c t i c a l d i f f i c u l t i e s . Many 
persons who are q u a l i f i e d to vote do not r e g i s t e r , and l i s t s of 
regis t e r e d voters would include many who are no longer e l i g i b l e 
by reason of death, change of voting residence, etc. For these 
reasons, the South Dakota Supreme Court has construed "a majority 
of the ele c t o r s " as a majority of those who come to the p o l l s and 
cast t h e i r b a l l o t s . Kutirt v. Sully County Board of Education, 
176 N.W. 2d 479 (S.D. 1970). This i s also the approach taken i n 
Taylor v. McFadden, 84 Iowa 262, 269-270, 50 N.W.2d 1070 (1892), 
to construe the phrase "majority of the voters of the c i t y or 
town." The Iowa Supreme Court there stated: 

"There was no provi s i o n f o r ascertaining the 
number of persons i n the town who were q u a l i f i e d 
to vote at that e l e c t i o n , except as they appeared 
and voted. It i s only by the vote cast that the 
re s u l t of such elections can be determined. That 
those not voting are to be counted i s at variance 
with our system of elect i o n s . Ample n o t i c e i s 
provided to el e c t o r s , and the r e s u l t must neces
s a r i l y be determined by the vote cast. The voters 
of the c i t y or town, contemplated i n the statute, 
are those who, a f t e r the required notice, come to 
the p o l l s and deposit t h e i r b a l l o t s . " 

[Citations omitted] 

Because d i s t r i c t termination and c i t y withdrawal elections 
are held i n conjunction with general or c i t y e l e c t i o n s , requiring 
a majority of a l l votes cast at the e l e c t i o n would often require 
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more votes than a majority of those voting on the issue, the t e s t 
f o r county withdrawal. 

In summary, we state the following conclusions: The e f f e c 
t i v e dates for county withdrawal and termination of a county 
l i b r a r y d i s t r i c t are not s p e c i f i e d i n Chapter 358B. A c i t y 
c ouncil which moves or a board of supervisors which c a l l s for the 
withdrawal from a county l i b r a r y d i s t r i c t must assure that a plan 
f o r continuing adequate l i b r a r y services i s presented, which plan 
must be implemented. A proposition of termination requires 
neither a public hearing nor a plan f o r continuing adequate 
l i b r a r y services. F i n a l l y , while county withdrawal must be 
approved by a majority of the voters voting on the issue, 
d i s t r i c t termination and c i t y withdrawal require the approval of 
a majority of the t o t a l votes cast at a general OK c i t y e l e c t i o n 
and not j u s t a majority of the votes cast o n ^ h e ^ s s u e . 

LMW/cjc 

As^ i s t a n r Attorney General 



COUNTY AUDITOR/Filing Fees/Clerk's Transfer of T i t l e . Iowa Code 
Sections 331.507(2)(a), 558.66, 602.8102(79) (1983); Iowa Code 
Section 333.15 (1979); 1984 Iowa Acts, H.F. 4. County auditors 
are e n t i t l e d to receive the f i v e d o l l a r per-parcel-or-lot fee 
provided i n Section 331.507(2)(a), as amended by 1984 Iowa Acts, 
H.F. 4, as we l l as the one d o l l a r fee provided i n Iowa Code 
Sections 558.66 (1983) and 602.8102(79) (Supp. 83) for 
c e r t i f i c a t e s of transfer of t i t l e by clerks of court. (Ovrom to 
Short, Lee County Attorney, 1/7/85) #85-1-3(L) 

Mr. Michael P. Short January 7, 1985 
Lee County Attorney 
609 Blondeau St. 
Keokuk, Iowa 52632 

Dear Mr. Short: 

You have requested our opinion concerning the fee to be 
received by the auditor f o r entering a tra n s f e r of t i t l e 
c e r t i f i e d by the cl e r k of court. In our opinion the auditor i s 
e n t i t l e d to receive the fees provided i n Section 331.507(2)(a) as 
amended as w e l l as the one d o l l a r fee under Section 558.66. 

Code Section 331.507(2) (a), as amended by 1984 Iowa Acts, 
H.F. 4, authorizes the auditor to c o l l e c t f o r "a transfer of 
property made on the transfer records, f i v e d o l l a r s f o r each 
separate p l a t t e d l o t . . . described i n one instrument of 
tr a n s f e r . " Two other Code sections, which delineate duties of 
the clerks of court, authorize the cle r k to c o l l e c t one dol l a r 
for c e r t i f i c a t e s of transfer on behalf of the auditor. 
Section 558.66 states that upon r e c e i p t of c e r t i f i c a t i o n from the 
cler k that t i t l e to r e a l estate has been established by j u d i c i a l 
decree or by w i l l the auditor s h a l l enter i t upon the transfer 
books, upon payment of a fee of one d o l l a r , c o l l e c t e d by the 
clerk and paid to the auditor at the time of f i l i n g . 
Section 602.8102(79) (Supp. 1983), states that the c l e r k s h a l l 
c o l l e c t on behalf of, and pay to, the auditor, the fee for 
trans f e r of r e a l estate as provided i n Section 558.66. 

In 1984 the l e g i s l a t u r e amended Section 331.507(2)(a), which 
contains the f i v e d o l l a r fee charged by the auditor. P r i o r to 
amendment, Section 331.507(2)(a) stated: 

The c l e r k was, and s t i l l i s , required to charge two 
d o l l a r s f o r c e r t i f y i n g change i n t i t l e to r e a l estate. Iowa Code 
Section 606.15(29) (1979); Section 602.8105(I)(1) (Supp. 1983). 
This appears to be a separate charge than the one c o l l e c t e d on 
behalf of the auditor. v.:-...:-' 
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(2) The auditor i s e n t i t l e d to c o l l e c t the 
following fees: 

(a) For a transfer of property made i n 
the t r a n s f e r records, f i v e d o l l a r s for each 
separate parcel of r e a l estate described i n a 
deed or tran s f e r of t i t l e c e r t i f i e d by the 
cler k . '. 7~. (emphasis added) 

Iowa Code Section 331.507(2)(a) (1983). Thus i t was e x p l i c i t 
that Section 331.507(2)(a) applied to transfers of t i t l e 
c e r t i f i e d by clerks of court. In 1984 the section was amended to 
read: 

(2) The auditor i s e n t i t l e d to c o l l e c t the 
following fees: 

(a) For a transfer of property made i n 
the t r a n s f e r records, f i v e d o l l a r s f o r each 
separate p l a t t e d l o t and f i v e d o l l a r s f o r 
each separate parcel of contiguous land l y i n g 
within one unplatted section and described i n 
one instrument of transfer. . . 7 (emphasis 
added) : 

Iowa Code Section 331.507(2)(a) (1983), as amended by 1984 Iowa 
Acts, H.F. 4. The words "described i n a deed or transfer of 
t i t l e c e r t i f i e d by the c l e r k " were changed to "described i n one 
instrument of t r a n s f e r . " 

We think the fee under 331.507(2)(a) should s t i l l be charged 
for transfers of t i t l e c e r t i f i e d by the cl e r k . Both deeds and 
cl e r k s ' c e r t i f i c a t e s of transfer are instruments of transfer, and 
both cause "transfers of property made i n the tr a n s f e r records." 
The emphasis i n 331.507(2)(a) i s not on the method of transfer, 
but upon the number of parcels or p l a t t e d l o t s described i n an 
instrument of tr a n s f e r . (Five d o l l a r s i s charged f o r each 
separate parcel or p l a t t e d l o t . See Op.Att'yGen. #84-10-7(L).) 
Moreover the l e g i s l a t u r e deleted not only the reference to 
transfers of t i t l e c e r t i f i e d by the cler k , but also the reference 
to deeds. However, i t i s obvious the l e g i s l a t u r e intended that 
f i v e d o l l a r s continue to be charged for transfers described i n 
deeds under Section 331.507(2)(a) as amended. It therefore seems 
l i k e l y that the l e g i s l a t u r e also intended that the f i v e 
d o l l a r - p e r - l o t - o r - p a r c e l fee continue to apply to clerks' 
c e r t i f i c a t e s of tran s f e r . 

This conclusion i s supported by the purpose of 
Section 331.507(2)(a), which i s to reimburse the auditor f o r 
costs of entering transfers of t i t l e . See Op.Att'yGen. 
#84-10-7(L); 1946 Op.Att'yGen. 47. The fee has been ra i s e d 
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p e r i o d i c a l l y since 1946, when i t was only twenty-five cents. See 
1946 Op.Att'yGen. 47. Given that purpose i t i s u n l i k e l y that the 
l e g i s l a t u r e would have lowered the fee charged by the auditor f o r 
entering c l e r k s ' c e r t i f i c a t e s of transfer, since such transfers 
are as much work for the auditor as transfers described i n deeds, 
and since auditors' costs of doing business have not gone down. 

Moreover there are other differences i n these fee provisions 
which i n d i c a t e both should be c o l l e c t e d . One i s c o l l e c t e d by the 
auditor, (Section 331.507(2)(a)), and the other i s co l l e c t e d by 
the clerk on behalf of the auditor. (Section 558.66). They are 
f o r d i f f e r e n t amounts, which makes them appear to be d i f f e r e n t 
fees. Even p r i o r to 1980, when the predecessor to Section 
331.507(2)(a) contained a one d o l l a r fee, a p p l i c a t i o n of both fee 
provisions could have resulted i n d i f f e r e n t amounts being charged 
for c l e r k s ' c e r t i f i c a t e s of transfer. Section 333.15 (1979), 
predecessor to 331.507(2)(a), charged a one d o l l a r fee for each 
separate p a r c e l described i n a deed or clerk's c e r t i f i c a t e o f 
transfer, with a ten d o l l a r maximum. Section 558.66 charged one 
d o l l a r per c e r t i f i c a t i o n . In 1980 Section 333.15 was amended to 
r a i s e the one dollar-per-parcel fee to f i v e d o l l a r s per p a r c e l . 
1980 Iowa Acts, Ch. 1031, Section 5. Since these fee provisions 
do not d i r e c t l y c o n f l i c t with each other, both should be presumed 
v a l i d . Likewise we cannot presume that one fee provision i s 
superfluous. Therefore we conclude that both apply. 

In f a c t i n 1981 the l e g i s l a t u r e dealt with the separate fee 
provisions i n the same statute. In the county home rul e statute 
the l e g i s l a t u r e moved the f i v e d o l l a r - p e r - p a r c e l fee charged by 
the auditor f o r transfers described i n deeds or c e r t i f i c a t e s of 
transfer from Section 333.15 to 331.507(2)(a). 1981 Iowa Acts, 
Ch. 117, Section 506(2)(a).' In the same b i l l the 1981 
l e g i s l a t u r e provided that the c l e r k should c o l l e c t on behalf of 
and pay to the auditor the fee as provided i n Section 558.66 
(1981 Iowa Acts, Ch. 117, Section 701(81)), which i s the one 
d o l l a r fee charged by the c l e r k f o r c e r t i f i c a t e s of transfer of 
t i t l e . This i s further evidence that the l e g i s l a t u r e was aware 
of both fee provisions and intended that both fees be charged. 

We r e a l i z e t h i s opinion i s contrary to a 1953 attorney 
general's opinion which concluded that the predecessor to Section 
331.507(2)(a) and Section 558.66 were to be read together and 
that only one fee was to be c o l l e c t e d f o r c l e r k ' s c e r t i f i c a t e s of 
transfer. 1954 Op.Att'yGen. However, at the time that opinion 
was written, both sections charged the same amount for transfers 
( f i f t y cents). See 1953 Op.Att'yGen. 68. The opinion noted 
differences between the statutes, but concluded they should be 
read i n p a r i materia and that one fee should be charged. Given 
the subsequent statutory amendments which e s t a b l i s h d i f f e r e n t fee 
provisions we think that reasoning i s no longer pursuasive and 
that both fees should be charged. 
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We therefore conclude that the fee provisions of 
Section 331.507(2)(a) as amended by 1984 Iowa Acts, H.F. 4, apply 
to c e r t i f i c a t e s of transfer of t i t l e by the clerks of court, and 
that Sections 558.66 (1983) and 602.8102(79) (Supp. 1983) also 
apply to such c e r t i f i c a t e s of transfer. We are aware that i n 
some cases i t i s not possible to c o l l e c t the fees for 
c e r t i f i c a t e s of .transfer, and that auditors must enter such 
transfers without the allowable fees. We do not mean to imply 
that t h i s p r a c t i c e should change, only that when fees are 
c o l l e c t e d the provisions of Sections 331.507(2)(a) as amended by 
1984 Iowa Acts, H.F. 4, and Sections 558.66 (1983) and 
602.8102(79) (Supp. 1983) apply. 

Sincerely, 

ELT^A OVROM 
Assistant Attorney General 

EO:rep 



ENVIRONMENTAL LAW: Licenses. A fur harvester's l i c e n s e does not 
authorize hunting of coyote or groundhog. In order f o r a hunter 
to l e g a l l y take, by means of hunting, coyote or groundhog, he or 
she must have a hunting li c e n s e . Iowa Code §§ 109.1, 109.38, 
109.40 (1983); 1984 Acts, Ch. 406, § 12. (Sarcone to Wilson, 
Director, State Conservation Commission, 1/7/85) #85-1-2(L) 

January 7, 1985 

Larry J . Wilson 
Director 
Iowa Conservation Commission 
Wallace State O f f i c e Building 
L O C A L 

Dear Mr. Wilson: 

We have received your l e t t e r of October 15, 1984, i n which 
you have requested an opinion of the Attorney General regarding 
the fur harvester license provisions of 1984 Iowa Acts H.F. 406. 
House F i l e 406 contains various amendments to Chapters 109 and 
110 of the Code. S p e c i f i c a l l y you ask: 

May a hunter with a fur harvester l i c e n s e but 
no hunting l i c e n s e take coyote and groundhog 
le g a l l y ? 

Based on our review of 1984 Iowa Acts H.F. 406 and other relevant 
Code provisions, i t i s our opinion that a hunter with a f u r 
harvester l i c e n s e may take coyote and groundhog by trapping but 
may not take coyote and groundhog by hunting \mless he or she has 
a hunting l i c e n s e . 

You use the term "take" i n your request which has a 
s i g n i f i c a n t meaning involving f i s h and game matters and 

file:///mless
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necessitates a b r i e f review of several Code provisions i n order 
to understand the framework into which the new fur harvester 
l i c e n s e f i t s . Iowa Code section 109.1(8) (1983) defines the 
terms "take" or "taking" or "attempting to take" i n relevant part 
as: 

. . . any pursuing, or any hunting, f i s h i n g , 
k i l l i n g , trapping, snaring, netting, searching f o r 
or shooting at, s t a l k i n g or l y i n g i n wait f o r 
any . . ., animal . . ., protected by the state -
laws or regulations adopted by the commis
sion . . . 

Under t h i s d e f i n i t i o n i t i s apparent that the terms "take" or 
"taking" or "attempting to take" are general i n nature and that 
they can be accomplished by the various means set for t h i n 
§ 109.1(8) (1983). 

The term fur-bearing animal i s s p e c i f i c a l l y defined i n 
§ 109.40 (1983) as follows: 

The following are hereby declared to be f u r -
bearing animals for the purpose of regulation and 
p r o t e c t i o n under t h i s chapter: beaver, badger, 
mink, o t t e r , muskrat, raccoon, skunk, opossum, 
spotted skunk, c i v e t cat, weasel, coyote, wolf, 
groimdnog, red fox and gray fox. Nothing i n t h i s 
chapter s h a l l apply to domesticated fur-bearing 
snmaals. 

Section 109.38 (1983) i s also applicable and provides i n 
relevant p a r t that: 

It s h a l l be unlawful f o r any person to take, 
jwrsmae. k i l l , trap or ensnare, . . •'. any 
game, - . . , f u r bearing animal, fur or skin of 
ssodk animals . . . except upon the terms, 
cfiKKfiltions, l i m i t a t i o n s and reservations set f o r t h 
!sEEffii.-nw and administrative orders necessary to 
cmrry out the purposes set out i n section 109.39, 
or aeffi provided by the Code. 

Section 110.1* (1983) sets f o r t h the general l i c e n s i n g 
provisions governing hunting, f i s h i n g , and trapping i n t h i s state 
and states i n relevant part: 

Esorept as otherwise provided i n t h i s chapter, no 
|EEEaB®a s h a l l . . . trap, hunt, pursue, catch, k i l l 
ax Stake i n any manner . . . a l l or any p o r t i o n of 
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any w i l d animal . . . the protection and regu
l a t i o n of which i s desirable f o r the conservation 
of the resources of the state, without f i r s t 
procuring a lic e n s e or c e r t i f i c a t e so to do and 
the payment of a fee . . . 

Subsection 2 of § 110.1 as amended by 1984 Iowa Acts H.F. 406 
governs the cost of hunting licenses and subsection 4 of § 110.1 
as amended by 1984 Iowa Acts H.F. 406 sets f o r t h the cost of a 
fur harvester license (formerly a trapping l i c e n s e ) . 

P r i o r to the passage of 1984 Iowa Acts H.F. 406, § 110.1 
(1983) required separate licenses for hunting and trapping 
fur-bearers. See § 110.1(2) (1983) and § 110.1(4) (1983) and 
§ 109.51 (1983). However, 1984 Iowa Acts H.F. 406 § 12 creates a 
new section to be added to Chapter 110 which establishes a new 
fur harvester license allowing the hunting and trapping of a l l 
fur-bearers except coyote and groundhog with the purchase of a 
fur harvester license instead of requ i r i n g both a hunting license 
and trapping' license f or those who wanted to engage i n each 
a c t i v i t y . 

Fur Harvester License. A fur harvester l i c e n s e 
i s required to hunt a l l fur-bearers, except coyote 
and ground hog and to trap any fur-bearing animal. 
A hunting l i c e n s e i s not required when hunting 
fur-bearers, except coyote and groundhog, with a 
fur harvester's l i c e n s e . 

Cite 1984 Iowa Acts H.F. 406 § 12. 

The goal i n int e r p r e t i n g a statute i s to determine the 
l e g i s l a t i v e intent and i n so doing to place a reasonable con
s t r u c t i o n on the statute which w i l l best e f f e c t i t s purpose and 
not defeat i t . Hansen v. State, 298 N.W.2d 263 (Iowa 1980). As 
a general r u l e of statutory construction, i n instances where 
exceptions are made i n a statute, the excepted matter would have 
been within the purview of the general p r o v i s i o n absent the 
exception. River Bend Farms, Inc. v. M & P Missouri River Levee 
Di s t . , 324 N.W.2d 460 (Iowa 1982). In examining section 12 of 
1984 Iowa Acts H.F. 406 and reading i t i n conjunction with the 
provisions r e f e r r e d to above, i t i s our opinion that the new fu r 
harvester license provision allows the "taking" by means of 
trapping of a l l fur-bearers, as defined i n § 109.40 (1983), with 
a fur harvester l i c e n s e . I t i s our opinion that the l e g i s l a t u r e 
intended that a hunter may "take" by hunting a l l fur-bearers as 
defined i n § 109.40 (1983), except coyote and groundhog, with a 
fur harvester license and without the need of a hunting license. 
However, since the l e g i s l a t u r e s p e c i f i c a l l y excepted coyote and 
groundhog from the fur harvester license provisions as they 
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r e l a t e to hunting of fur-bearers, i t i s our opinion that i n order 
to take coyote and groundhog l e g a l l y by hunting, a hunter must 
have a hunting license and a fur harvester's license w i l l not be 
s u f f i c i e n t . 

In summary, a hunter who has only a f ur harvester's l i c e n s e 
may l e g a l l y take, by means of trapping, a l l fur-bearers as 
defined i n Iowa Code § 109.40 and may l e g a l l y take, by means of 
hunting, a i l fur-bearers, as defined i n § 109.40 (1983), except 
coyote and groundhog. In order for a hunter to l e g a l l y take, by 
means of hunting, coyote and groundhog, he or she must have a 
hunting l i c e n s e . 

Respectfully, 

3t)HN P. SARCONE 
Assistant Attorney General 

JRS/cjc 



MUNICIPALITIES: Governmental Zoning Immunity. Iowa Code 
§§ 384.24(3) (d) and 384.25 (1983). A c i t y i s authorized to 
construct a sewage treatment plant and extension outside the 
corporate l i m i t s of the c i t y . While under the test applied by 
the Iowa Supreme Court a c i t y would not be subject to county 
zoning ordinances i n the construction of such a sewage treatment 
plant, the c i t y ' s s i t e s e l e c t i o n and any deviation from 
substantive county zoning requirements should have a reasonable 
basis. (Walding to Hammond, State Representative, 1/7/85) #85-1-1(L) 

January 7, 1985 

The Honorable Johnie Hammond 
State Representative 
3431 Ross Road 
Ames, Iowa 50010 

Dear Representative Hammond: 

You have requested an opinion of the Attorney General 
regarding governmental zoning immunity. The issue presented i s 
whether a c i t y i s subject to county zoning ordinances for p u b l i c 
improvements outside of the c i t y l i m i t s which constitute an 
es s e n t i a l corporate purpose. At issue i s a proposed sewage 
treatment plant and the connecting p i p e l i n e f o r the c i t y of Ames, 
Iowa. The proposed plant would be located s i x miles outside of 
the Ames corporate l i m i t s . Therefore, the narrower issue we 
examine i s whether a c i t y i s subject to county zoning ordinances 
i n the construction of a sewage treatment plant and rela t e d 
f a c i l i t i e s outside the corporate l i m i t s of the c i t y . 

We would note at the outset that t h i s opinion concerns only 
whether c i t i e s are subject to county zoning f o r sewage treatment 
plants outside the c i t y l i m i t s . However, your request states 
that i t deals s p e c i f i c a l l y with the proposed sewage treatment 
plant f o r the c i t y of Ames. For that s p e c i f i c plant, there are 
at l e a s t two additi o n a l issues which may a f f e c t the need f o r a 
county permit f o r the project. The Department of Water, A i r and 
Waste Management (DWAWM) has approved the f l o o d p l a i n management 
regulations contained i n the Story County zoning ordinance 
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pursuant to Iowa Code § 455B.276 (1983). We do not address 
whether the flood p l a i n permit requirements of §§ 455B.275 -
455B.276 can be met by a DWAWM permit rather than a county 
permit, see 900 I.A.C. § 75.7(3), or whether the State delegation 
of authority and approval of the fl o o d p l a i n regulations i n the 
Story County zoning ordinance extends to that portion r e q u i r i n g 
compliance with other zoning requirements f o r the use d i s t r i c t . 
These issues are not r a i s e d i n your request and should be an
swered i n the f i r s t instance by DWAWM. 

Ad d i t i o n a l l y the City of Ames has applied f o r state and 
feder a l grant funding f o r an interceptor to be constructed i n 
advance of the sewage treatment plant. DWAWM, the state funding 
agency, must c e r t i f y "that a project i s t e c h n i c a l l y and adminis
t r a t i v e l y complete." 900 I.A.C. § 91.8(1). The grantee must 
comply with the technical procedures f o r f a c i l i t y planning. Id. 
Under E.P.A. regulations, f a c i l i t y planning requires that "tEe 
selected a l t e r n a t i v e i s implementable from l e g a l , i n s t i t u t i o n a l , 
f i n a n c i a l and management standpoints." 40 CFR § 35.2030(a). See 
also, 40 CFR § 35.2030(b)(8)(v). This opinion i s not intended to 
foreclose DWAWM from considering whether, as a condition of grant 
funding, the c i t y should be required to obtain a county permit or 
a declaratory judgment that one i s not required i n order to 
provide adequate assurance that the project i s implementable. 

A discussion of the governmental zoning immunity of a state 
agency i s found i n a recent opinion of our o f f i c e . In 1982 
Op.Att'yGen. 392, we opined that a state agency, the D i v i s i o n of 
Adult Corrections of the Department of So c i a l Services (now the 
Iowa Department of Corrections), was not subject to a municipal 
ordinance r e q u i r i n g a fence of a p a r t i c u l a r height and composi
t i o n to encompass any adult security f a c i l i t y within the corpo
rate l i m i t s . The opinion r e l i e d on a 1963 Iowa Supreme Court 
case which favored, i n the absence of express statutory authority 
to the contrary, governmental zoning immunity -- the majority 
r u l e . C i t y of Bloomfield v. Davis Co. Community School D i s t . , 
254 Iowa 900, 119 N.W.2d 909 (1963) (school d i s t r i c t immunity 
from c i t y zoning). In the 1982 opinion, we observed that the 
court adjudicated the claim of zoning immunity based, i n part, on 
the governmental-proprietary standard, or.c cf three accepted the
o r i e s . 1982 Op.Att'yGen. at 394. The governmental-proprietary 
test i s described i n the opinion as follows: 

The approach followed by a p l u r a l i t y of 
states i s to d i s t i n g u i s h between governmental and 
proprietary functions. I f found to be performing 
a function governmental i n nature, the p o l i t i c a l 
u n i t i s immune from the c o n f l i c t i n g zoning o r d i 
nance. See, e.g., Cit y of Scottsdale v. Municipal 
Court, 9Tr"ArIz7"393, 368 P. 2d 637 (1962). Con^ 
versely, when the use i s considered proprietary, 
the zoning ordinance p r e v a i l s . See, e.g., Tabor 
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v. Cit y of Benton Harbor, 280 Mich. 522, 274 N.W. 
324 (1937). 

1982 Op.Att'yGen. at 393. Thus, the Iowa Supreme Court has 
followed the majority view i n favor of governmental zoning 
immunity based, i n part, on the governmental-proprietary stan
dard, at l e a s t where the question i s whether an arm of the State 
i s subject to l o c a l zoning requirements. 

The governmental zoning immunity doctrine i n other j u r i s 
d i c t i o n s has extended to m u n i c i p a l i t i e s exercising governmental 
functions. According to McQuillin: 

A municipal corporation i n the exercise of a 
governmental function i s not subject . . . to 
zoning laws or ordinances e i t h e r within or outside 
of the municipal boundaries, unless by the terms 
of the applicable laws a contrary intent has been 
manifested by the l e g i s l a t u r e . [Footnotes omit
ted] 

8 McQuillin, Municipal Corporations § 25.15 (1965). Another 
l e g a l authority states: 

The state's immunity to municipal zoning 
regulations extends to municipal corporations 
which are carrying on state functions or acting 
pursuant to state mandate. . . . A municipality 
i s not bound by l o c a l zoning ordinances when i t 
acquires land and establishes a sewage disposal 
plant pursuant to state law and f o r a public 
purpose. [Footnotes omitted] 

2 Anderson, American Law of Zoning § 1206 (2d ed. 1976). Thus, 
l e g a l a u t h o r i t i e s support the a p p l i c a b i l i t y of governmental 
zoning immunity to m u n i c i p a l i t i e s i n the exercise of a govern
mental function. 

The construction of a plant to dispose of sewage and indus
t r i a l waste i n a sanitary manner i s declared by state statute to 
be an e s s e n t i a l corporate purpose. Iowa Code § 384.24(3)(d) 
(1983). A c i t y i s s t a t u t o r i l y authorized to execute, any essen
t i a l corporate purpose "within or without i t s corporate l i m i t s . " 
Iowa Code § 384.25 (1983). Thus, a c i t y i s authorized to con
str u c t a sewage treatment plant and extension without the 
corporate l i m i t s . Accordingly, a c i t y , under the governmental 
immunity doctrine would not be subject to county zoning o r d i 
nances i n the construction of a sewage treatment plant and •; 
extension outside the corporate l i m i t s of the c i t y . \ . . - s - , : ^ ^ > ^ : : 

However, we would note that a court would l i k e l y s c r u t i n i z e 
the reasonableness of a municipality's actions i f a zoning permit 
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were not obtained and l i t i g a t i o n ensued. In City of Bloomfield, 
254 Iowa at 905-906, 119 N.W. 2d at 912-913, the Court, while 
holding that a school d i s t r i c t need not obtain a zoning permit, 
also analyzed whether the school d i s t r i c t had abused i t s 
d i s c r e t i o n i n deciding to use the s i t e f o r the purpose intended. 
Among the factors considered were the usefulness of the s p e c i f i c 
s i t e to the school's functions and the approval of the s i t e by 
the state f i r e marshal. Here also there i s state agency review 
of s i t e s e l e c t i o n f o r municipal waste treatment plants (see Iowa 
Code §§ 455B. 173(3), 455B.174(2); 900 I.A.C. §§"6T72(2), 
64.2(3)), and 64.2(9)(c), and the State i s d i r e c t l y involved i n 
the funding of sewage treatment plants, Iowa Code 
§§ 455B.241-246. We are also advised that t h i s use i s not 
prohibited i n the county zoning d i s t r i c t i n question but i s 
instead a condit i o n a l use. We cannot, however, i n an Attorney 
General's opinion resolve whether the c i t y ' s s i t e s e l e c t i o n would 
be found to be reasonable as no mechanism exists to resolve 
issues of f a c t . See 1972 Op.Att'yGen. 686. 

Ad d i t i o n a l l y , we would note that the trend i n case law and 
the vast weight of scholarly authority, as we cautioned i n the 
1982 Opinion, advocate the r e j e c t i o n of the majority view of 
absolute governmental immunity. Instead, some courts have 
adopted a "balancing of i n t e r e s t s " t e s t rather than absolute 
goveroaaeiafcal immunity. This t e s t examines the need for the 
f a c i l i t y and i t s impact upon the environment. Under a balancing 
of i n t e r e s t s t e s t , i f applied, the Court would look both to the 
ci t y ' s imterests i n use of a s i t e f o r sewage disposal and the 
county's i n t e r e s t s i n the p a r t i c u l a r zoning provision i n 
questicfflu See Annotation, A p p l i c a b i l i t y of Zoning Regulations to 
Waste d i s p o s a l F a c i l i t i e s of State or Local Governmental 
Entities-, 59 A.L.R. 3rd 1244 (1974); Town of Oronoco v. City of 
Roe%es£&r,, 293 Minn. 435, 197 N.W. 2d 426 (1972); St. Louis Co. v." 
City v£, Manchester, 360 S.W.2d 638 (Mo. 1962). 

In «conclusion then a c i t y i s authorized to construct a 
sewage Itareatment plant and extension outside the corporate 
l i m i t s «>£ the c i t y . While under the test applied by the Iowa 
Supreme dSourt a c i t y would not be subject to county zoning 
ordiramiffife's i n the construction o f such a sewaae^7treatment plant, 
the c i t y ' s s i t e s e l e c t i o n and any dev^tijafn/from substantive 
county afiDxiing requirements should h a v e v ^ ' r t i ^ ^ n a b l e basis. 



SCHOOL BOARDS; CONFLICT OF INTEREST: Iowa Code §§ 71.1, 
277.27, 297.7, 301.28 (1983). I t i s not p r o h i b i t e d o r a 
c o n f l i c t o f i n t e r e s t f o r a s c h o o l board member to vote on a 
c o n t r a c t , l e t a f t e r p u b l i c n o t i c e and c o m p e t i t i v e b i d d i n g , 
on which the board member has submitted a s u b c o n t r a c t b i d . 
However, the s c h o o l board member would be w e l l a d v i s e d to 
a b s t a i n from v o t i n g i n such circumstances i n order t o a v o i d 
the appearance of i m p r o p r i e t y . (Hansen to A n g r i c k , 
C i t i z e n s ' A i d e / Ombudsman, 2/22/85) #85-2-6(L) 

February 22, 1985 

Mr. W i l l i a m P. Angr i c k I I 
C i t i z e n s ' Aide/Ombudsman 
C i t i z e n s ' Aide O f f i c e 
C a p i t o l Complex 
Des Moines, Iowa 50319 

Dear Mr. A n g r i c k : 

You have requested an o p i n i o n o f the a t t o r n e y g e n e r a l 
c o n c e r n i n g whether a school, board member may vote on a 
c o n t r a c t f o r which the board member has submitted a s u b c o n t r a c t 
b i d . Your q u e s t i o n a r i s e s from a s i t u a t i o n where a s c h o o l 
board, a f t e r p u b l i c n o t i c e and c o m p e t i t i v e b i d d i n g , v o t e d 
to l e t the c o n t r a c t f o r a h i g h s c h o o l a d d i t i o n to a c o n t r a c t o r 
to whom one of the board members had submitted a subcontract' 
b i d . You ask whether i t i s p r o h i b i t e d o r a c o n f l i c t of 
i n t e r e s t f o r the board member to vote on the c o n t r a c t i n such 
a s i t u a t i o n . We conclude t h a t the board member may vote 
under these circumstances. Our reasons are as f o l l o w s . 

The Code o f Iowa c o n t a i n s a number of p r o v i s i o n s 
p r o h i b i t i n g p e c u n i a r y or p e r s o n a l i n t e r e s t s i n c o n t r a c t s . 
See, e.g. Iowa Code §§ 18.5, 314.2, 331.342, 362.5, and 
403.16 (1983). While these s e c t i o n s r e l a t e t o n e a r l y every 
s t a t e , county, o r m u n i c i p a l o f f i c i a l or employee, t h e r e i s 
no s p e c i f i c r e f e r e n c e to members of s c h o o l boards. In 
a d d i t i o n , n e i t h e r § 297.7, which g i v e s the s c h o o l board 
a u t h o r i t y to c o n s t r u c t and r e p a i r s c h o o l b u i l d i n g s , nor 
§§ 23.2 and .18, which r e g u l a t e the l e t t i n g o f p u b l i c 
c o n t r a c t s and are i n c o r p o r a t e d by r e f e r e n c e i n § 297.7, 
p r o h i b i t board members from v o t i n g on c o n t r a c t s i n which 
they may have an i n t e r e s t . 

S i m i l a r l y , none o f the s t a t u t o r y p r o v i s i o n s t h a t guard 
a g a i n s t p o t e n t i a l c o n f l i c t s of i n t e r e s t o f s c h o o l board 
members address whether a board member may vote on a c o n t r a c t 
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i n which, the member i s i n t e r e s t e d . Iowa Code § 277.27 
p r o h i b i t s a board member from r e c e i v i n g compensation 
d i r e c t l y from the sch o o l board; § 71.1 p r o h i b i t s a board 
member from a p p o i n t i n g a r e l a t i v e w i t h i n the t h i r d degree 
t o a p a y i n g p o s i t i o n u n l e s s f i r s t approved by the board; 
and § 30.1.28 p r o h i b i t s a board member from b e i n g an agent 
f o r a textbook, o r sc h o o l supply company t h a t does b u s i n e s s 
w i t h the d i s t r i c t . However, none o f tbese p r o v i s i o n s would 
p r o h i b i t a board member from v o t i n g i n the s i t u a t i o n here. 

Although there.are.no s p e c i f i c s t a t u t o r y p r o v i s i o n s , 
a p p l i c a b l e here, the w e l l e s t a b l i s h e d common law p r i n c i p l e 
o f a v o i d i n g c o n f l i c t s o f i n t e r e s t i s r e l e v a n t . The Iowa 
Supreme Court has s t a t e d , "We doubt i f any r u l e o f law 
has more l o n g e v i t y than t h a t which condemns c o n f l i c t 
between the p u b l i c and p r i v a t e i n t e r e s t s o f governmental 
o f f i c i a l s and employees nor any which has been more 
c o n s i s t e n t l y and r i g i d l y a p p l i e d . " W ilson v. Iowa C i t y , 
165 N.W.2d 813, 822 (Iowa 19,69). 

On the b a s i s o f t h i s w e l l e s t a b l i s h e d p r i n c i p l e , t h i s 
o f f i c e has a d v i s e d t h a t a s c h o o l board member who i s a 
s t o c k h o l d e r i n a c o r p o r a t i o n which owns p r o p e r t y , which 
must be purchased by the board f o r sch o o l expansion, would 
be p r e v e n t e d by reason of c o n f l i c t of i n t e r e s t from a c t i n g 
as a member of the board on the t r a n s a c t i o n . 1970 Op. 
A t t ' y Gen. 466. The 1970 o p i n i o n a l s o r e l i e d on a 1932 
a t t o r n e y g e n e r a l ' s o p i n i o n t h a t a d v i s e d t h a t a s c h o o l board 
cannot purchase c o a l o r o t h e r s u p p l i e s from a c o r p o r a t i o n 
where a member o f the board i s a managing o f f i c e r or 
d i r e c t o r o f the c o r p o r a t i o n . 1932 Op. A t t ' y Gen. 110. 

The s i t u a t i o n here, however, i s d i f f e r e n t from the 
purchase o f l a n d from a board member, i n t h a t here the 
c o n t r a c t was l e t a f t e r p u b l i c , n o t i c e and c o m p e t i t i v e 
b i d d i n g . S e v e r a l code s e c t i o n s demonstrate t h a t p u b l i c 
n o t i c e and c o m p e t i t i v e b i d d i n g can a m e l i o r a t e c o n f l i c t o f 
i n t e r e s t problems.. For example, under Iowa Code 
$ 331.342(3) the prohibition...against an o f f i c e r o r 
employee of a county having an i n t e r e s t i n a c o n t r a c t w i t h 
t h a t county does not apply to c o n t r a c t s made by a county o f 
l e s s than t en thousand p o p u l a t i o n upon c o m p e t i t i v e b i d i n 
w r i t i n g , p u b l i c l y i n v i t e d and opened. S i m i l a r exemptions 
i n §. 362.5 (4) and (10) apply t o c i t y o f f i c e r s and employees. 
In a d d i t i o n , p u b l i c n o t i c e and c o m p e t i t i v e b i d d i n g are 
r e q u i r e d f o r p u b l i c improvement c o n t r a c t s pursuant to 
§ 23.18, and f o r the s a l e o f goods i n excess of f i v e hundred 
d o l l a r s to a s t a t e agency by an o f f i c i a l , employee, member 
of the g e n e r a l assembly, o r l e g i s l a t i v e employee, pursuant 

http://there.are.no
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t o § 68B.3. 

In view of the above s t a t u t e s which approve o r r e q u i r e 
p u b l i c and c o m p e t i t i v e b i d d i n g as a means to prevent 
c o n f l i c t s o f i n t e r e s t and the absence of any s p e c i f i c 
s t a t u t o r y p r o h i b i t i o n s , we conclude t h a t a s c h o o l board 
member i s not p r o h i b i t e d from v o t i n g on a c o n t r a c t , l e t 
a f t e r p u b l i c n o t i c e and c o m p e t i t i v e b i d d i n g , on which the 
board member has submitted a s u b c o n t r a c t b i d . 

Very t r u l y y o u r s , 

STEVEN K. HANSEN 
A s s i s t a n t A t t o r n e y General 



PHYSICAL THERAPISTS; PODIATRISTS. Iowa Code §§ 148A.1, 148.2(4), 
149.1, and 149.2(1); H.F. 2211, 70th G.A. 1984. The term 
" p h y s i c i a n , " as used i n Iowa Code s e c t i o n 148A.1, as amended i n 
H.F. 2211 (70th G.A. 1984), i s not construed to i n c l u d e the term 
" p o d i a t r i s t . " P h y s i c a l t h e r a p i s t s may not t r e a t p a t i e n t s 
r e f e r r e d to them by p o d i a t r i s t s . (Hart to P e i c k , S t a t e 
R e p r e s e n t a t i v e , 2/22/85) #85-2-5(L) 

February 22, 1985 

Ms. Do r i s P e i c k 
State Representative 
State C a p i t o l 
Des Moines, Iowa 50319 
Dear Representative Peick: 

We are i n r e c e i p t of your recent request f o r an Attorney 
General's o p i n i o n concerning the i n t e r p r e t a t i o n of the word 
" p h y s i c i a n " i n H.F. 2211. You have s p e c i f i c a l l y asked: 

For the purposes of determining who i s p e r m i t t e d 
to a u t h o r i z e p h y s i c a l therapy treatment under 
Chapter 148A, should the term " p h y s i c i a n , " as used 
i n Iowa Code s e c t i o n 148A.1, as amended i n 1984 by 
H.F. 2211, be i n t e r p r e t e d to i n c l u d e q u a l i f i e d and 
l i c e n s e d medical p r a c t i t i o n e r s and t h e r e f o r e 
i n c l u d e p o d i a t r i s t s ? 
Iowa Code Chapter 148A r e g u l a t e s the l i c e n s i n g of p h y s i c a l 

t h e r a p i s t s i n Iowa. Iowa Code § 148A.1 (1983), as amended by 
H.F. 2211, now reads: 

As used i n t h i s chapter, p h y s i c a l therapy i s that 
branch of science that deals w i t h the e v a l u a t i o n 
and treatment of human c a p a b i l i t i e s and i m p a i r 
ments. P h y s i c a l therapy uses the a f f e c t i v e 
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p r o p e r t i e s of p h y s i c a l agents i n c l u d i n g , but not 
l i m i t e d t o , mechanical dev i c e s , heat, c o l d , a i r , 
l i g h t , water, e l e c t r i c i t y , and sound, and the r a 
p e u t i c e x e r c i s e s , and r e h a b i l i t a t i v e procedures to 
prevent, c o r r e c t , minimize, or a l l e v i a t e a phys
i c a l impairment. P h y s i c a l therapy i n c l u d e s the 
i n t e r p r e t a t i o n of performances, t e s t s , and mea
surements , the establishment and m o d i f i c a t i o n of 
p h y s i c a l therapy programs, treatment p l a n n i n g , 
c o n s u l t a t i v e s e r v i c e s , i n s t r u c t i o n s to the pa
t i e n t s , and the a d m i n i s t r a t i o n and s u p e r v i s i o n 
attendant to p h y s i c a l therapy f a c i l i t i e s . Phys
i c a l therapy e v a l u a t i o n of biomechanics may be 
rendered by a p h y s i c a l t h e r a p i s t without a pre
s c r i p t i o n or r e f e r r a l from a p h y s i c i a n or d e n t i s t . 
P h y s i c a l therapy treatment s h a l l be rendered by a 
p h y s i c a l t h e r a p i s t only under p r e s c r i p t i o n or 
r e f e r r a l from a p h y s i c i a n or d e n t i s t , or r e f e r r a l 
from a c h i r o p r a c t o r . (emphasis added) 

The term " p h y s i c i a n " i s not defined i n Chapter 1A8A of the 
Code. We must look elsewhere to o b t a i n a d e f i n i t i o n . I t i s w e l l 
recognized i n Iowa t h a t "[w]hen s t a t u t e s r e l a t e to the same 
subject matter or to c l o s e l y a l l i e d subjects they are s a i d to be 
p a r i materia and must be construed, considered and examined i n 
l i g h t of t h e i r common purpose and i n t e n t so as to produce a 
harmonious system or body of l e g i s l a t i o n . " Rush v. Sioux C i t y , 
240 N.W.2d 431, 445 (Iowa 1976). Thus, ~~we b e l i e v e i t i s 
reasonable to i n t e r p r e t the term " p h y s i c i a n , " as i s provided i n 
Chapter 148, which r e g u l a t e s the p r a c t i c e of medicine and 
surgery and Chapters 150 and 150A r e g u l a t i n g the p r a c t i c e of 
oste o p a t h i c medicine and surgery. These chapters do not def i n e 
the term " p h y s i c i a n " per se. They do, however, d e f i n e who i s 
engaged i n the p r a c t i c e oF~medicine and surgery or osteopathic 
medicine and surgery. Iowa Code §§ 148.1, 150.2 and 150A.1. 
S p e c i f i c a l l y excluded from these d e f i n i t i o n s are l i c e n s e d podia
t r i s t s . Iowa Code §§ 148.2(4), 150.3(1) and 150A.2(4) (1983). 

Iowa Code Chapter 149 (1983) b u t t r e s s e s t h i s view. Iowa 
Code § 149.1 defines the p r a c t i c e of p o d i a t r y . Excluded from 
t h i s d e f i n i t i o n are p h y s i c i a n s . Iowa Code § 149.2(1). This 
s e c t i o n s t a t e s : 

This chapter s h a l l not apply to the f o l l o w i n g : 
1. P h y s i c i a n s and surgeons, or osteopaths, 

or o s t e o p a t h i c surgeons a u t h o r i z e d to. p r a c t i c e i n 
t h i s s t a t e . 

(emphasis added). From the foregoing a n a l y s i s , i t i s c l e a r t h a t 
the Code of Iowa d i f f e r e n t i a t e s between p o d i a t r i s t s and p h y s i 
c i a n s , e i t h e r medical or o s t e o p a t h i c , making them mutually 
e x c l u s i v e . 
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In c o n c l u s i o n , the term " p h y s i c i a n " as used i n Iowa Code 
§ 148A.1 (1983), as amended by S.F. 2211, 70th G.A. 1984, does 
not i n c l u d e p o d i a t r i s t s as persons who can p r e s c r i b e or r e f e r 
p a t i e n t s f o r p h y s i c a l therapy. 

Your o p i n i o n request l e t t e r suggests t h a t we read "podia
t r i s t " i n t o the term " p h y s i c i a n " as used i n S.F. 2211. We are 
unable to do so and r e s p e c t f u l l y suggest t h a t the l e g i s l a t u r e i s 
the a p p r o p r i a t e forum to r e s o l v e t h i s i s s u e . 

R e s p e c t f u l l y submitted, 

A s s i s t a n t A t t o r n e y General 
EH/cjc 



COUNTIES AND COUNTY OFFICERS; COUNTY AUDITOR. Iowa Code 
§§ 441.29, 441.65 (1983). Iowa Code § 441.65 does not authorize 
the auditor to obtain a survey-plat when the description of 
property boundaries i n an instrument of conveyance f i l e d f o r 
transfer r e f e r s to a stream channel whose alignment can be 
discerned from an a e r i a l photograph that i s reasonably ava i l a b l e 
to the auditor. The auditor should maintain the p l a t book 
required by § 441.29 i n accordance with the stream channel 
alignment as shown on a recent a v a i l a b l e a e r i a l photograph unless 
a document e l i g i b l e to be recorded as an instrument a f f e c t i n g 
r e a l estate provides a reasonable basis f o r the auditor to use a 
d i f f e r e n t d e s c r i p t i o n contained or referenced therein. (Smith to 
Partridge, Washington County Attorney, 2/22/85) #85-2-4(L) 

Mr. Gerald N. Partridge February 22, 19 85 
Washington County Attorney 
Washington County Courthouse 
P.O. Box 841 
Washington, Iowa 52353 

Dear Mr. Partridge: 

Your l e t t e r of December 14, 1984, requested an opinion 
concerning the authority of a county auditor to require informa
t i o n to enable the auditor to locate the common boundary d i v i d i n g 
two t r a c t s f o r purposes of taxation where the alignment of the 
stream forming the common boundary has been changed. 

On the basis of the information you have supplied, the 
following f a c t s are assumed i n responding to your inquiry: Since 
1907, ownership of a quarter-quarter section i n a r u r a l area has 
been divided into two tracts whose common boundary i s the channel 
of a large creek. About 40 years ago a new a r t i f i c i a l channel 
was excavated, thereby d i v e r t i n g most or a l l flow from a large 
meander of the natural channel. Since the straightening, t i t l e 
to each t r a c t has been conveyed by instruments which have con
tinued to describe the common boundary d i v i d i n g the two tracts by 
reference to the creek channel. In preparing the cadastral tax 
plat s f i r s t used by the county i n 1978, the auditor was unable to 
discern the l o c a t i o n of the old meander from a e r i a l photos used 
for the new pl a t maps. The auditor therefore showed the 
straightened channel as the boundary between the- two tracts on 
the new p l a t map prepared pursuant to Iowa Code Section 441.29 
(1983). Subsequently, i n response to a complaint from the owner 
of one of the two t r a c t s , the auditor "corrected" the p l a t map by 
drawing an obviously crude approximation of the o l d channel on 
the p l a t map, creating for tax purposes a t h i r d t r a c t of f i v e 
acres taxed to the owner of the t r a c t from which i t had been cut 
off by the straightening. Thereafter, i n response to a complaint: 
from the owner of the other t r a c t , the auditor again "corrected" 
the p l a t map to show the straightened channel as the boundary 
between the two t r a c t s . 
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The a u t h o r i t y of the county a u d i t o r to o b t a i n a d d i t i o n a l 
i n f o r m a t i o n to enable d e s c r i p t i o n s to be entered i n the p l a t book 
f o r tax purposes i s s e t f o r t h i n Iowa Code § 441.65 (1983) which, 
i n p e r t i n e n t p a r t , s t a t e s : 

Every conveyance of land i n t h i s s t a t e s h a l l 
be deemed to be a warranty t h a t the d e s c r i p 
t i o n t h e r e i n contained i s s u f f i c i e n t l y 
d e f i n i t e and accurate to enable the a u d i t o r 
to enter the same on the p l a t book r e q u i r e d 
to be kept; and when there i s presented f o r 
e n t r y on the t r a n s f e r book any conveyance i n 
which the d e s c r i p t i o n i s not s u f f i c i e n t l y 
d e f i n i t e and a c c u r a t e , the a u d i t o r s h a l l note 
such f a c t on the deed, w i t h that of the e n t r y 
f o r t r a n s f e r , and s h a l l n o t i f y the person 
p r e s e n t i n g i t t h a t the l a n d t h e r e i n i s not 
s u f f i c i e n t l y d e s c r i b e d , and that i t must be 
p l a t t e d w i t h i n s i x t y days t h e r e a f t e r . I f the 
grantor i n the conveyance s h a l l n e g l e c t f o r 
s i x t y days t h e r e a f t e r t o f i l e f o r r e c o r d a 
p l a t t h e r e o f , then the a u d i t o r s h a l l proceed 
as i s p r o v i d e d i n t h i s s e c t i o n , and cause the 
p l a t to be made i n accordance w i t h the 
p r o v i s i o n s of chapter 409 and recorded i n the 
o f f i c e of the a u d i t o r , and the o f f i c e of the 
county r e c o r d e r , and i n the o f f i c e of the 
assessor. 

This language has been i n the Code s i n c e 1873. 
Your o p i n i o n request s t a t e s : " I t i s apparent t h a t A u d i t o r s 

s e v e r a l decades ago accepted the conveyances without r e q u i r i n g 
a p p r o p r i a t e p l a t t i n g . " Without d i s a g r e e i n g w i t h your a s s e r t i o n , 
we observe t h a t the standards f o r a s c e r t a i n i n g whether a d e s c r i p 
t i o n i s s u f f i c i e n t l y d e f i n i t e and accurate to enable the a u d i t o r 
to p l a t the property f o r t a x a t i o n should be r e l a t e d t o the type 
of i n f o r m a t i o n reasonably a v a i l a b l e to a s s i s t the a u d i t o r i n tax 
p l a t t i n g . At l e a s t s i n c e the advent of modern a e r i a l photo
graphy, the main channels of most streams l a r g e enough to be 
n a t u r a l b a r r i e r s can be drawn i n the a u d i t o r ' s p l a t book w i t h 
s u f f i c i e n t accuracy f o r tax purposes because the a u d i t o r , w i t h 
the a s s i s t a n c e of the assessor, g e n e r a l l y would have convenient 
access to a e r i a l photo p r i n t s or s l i d e s which show the l o c a t i o n 
of stream channels. I f the county d i d not have an a e r i a l photo 
of a t r a c t i n q u e s t i o n , the a u d i t o r c o u l d reasonably request that, 
the owner of a t r a c t bounded by a stream provide an a e r i a l photo 
obtained from the U.S. Department of A g r i c u l t u r e S.C.S. or 
A.S.C.S. In the f a c t s as g i v e n , the a u d i t o r has a r e l a t i v e l y 
•recent a e r i a l photo t h a t shows the channel of the creek r e f e r r e d 
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to as a boundary i n the instruments by which the two t r a c t s have 
been conveyed during the l a s t e i g h t decades. In e f f e c t , the 
owner of one of the t r a c t s has p r o t e s t e d to the a u d i t o r that the 
creek channel as shown on a recent county a e r i a l photograph has 
been changed by an a r t i f i c i a l a v u l s i o n , and t h a t the o l d channel 
i s the l e g a l boundary which the a u d i t o r should enter i n the p l a t 
book to i d e n t i f y the two t r a c t s f o r tax purposes. 

I t has long been a common p r a c t i c e f o r instruments of 
conveyance to r e f e r to streams as p r o p e r t y boundaries f o r p r a c t i 
c a l reasons r e l a t e d to land use, e s p e c i a l l y a g r i c u l t u r a l l a nd 
use. I f the stream was not set apart by meander l i n e s i n the 
o r i g i n a l government survey, i . e . , i f the stream i s not l e g a l l y 
"meandered" by v i r t u e of the o r i g i n a l survey, a r e f e r e n c e to the 
stream as a property l i n e i n an instrument of conveyance has 
g e n e r a l l y been i n t e r p r e t e d as an i n t e n t to d e f i n e the property 
l i n e as the center l i n e of the stream, e.g., as i n K e r r v. Fee, 
179 Iowa 1097, 161 N.W. 545 (1917). 

Undeniably, the reference to streams as p r o p e r t y boundaries 
has spawned l i t i g a t i o n , due p r i n c i p a l l y to the f a c t t h a t stream 
alignments s h i f t . Gradual s h i f t s i n v o l v e e r o s i o n and d e p o s i t i o n 
of l a n d by a c c r e t i o n . Sudden s h i f t s cause l a n d w i t h i n meander 
bends to be cut o f f from a d j o i n i n g l a n d by a v u l s i o n . The e f f e c t s 
of alignment s h i f t s on t i t l e to r i p a r i a n land o f t e n depends on 
which of these processes occurred, e.g., as i n Holmes v. Haines, 
231 Iowa 634, 1 N.W.2d 746 (1942). A c h a n n e l - s t r a i g h t e n i n g 
p r o j e c t which cuts o f f a n a t u r a l meander i s , i n e f f e c t , an 
a r t i f i c i a l a v u l s i o n . Sieck v. Godsey, 254 Iowa 624, 118 N.W.2d 
595 (1962). However, i n determining whether to r e q u i r e a p l a t i n 
l i e u of a c c e p t i n g a d e s c r i p t i o n r e f e r r i n g to a stream channel as 
a p r o p e r t y boundary, the a u d i t o r should not be expected to know 
whether the channel as shown on the most recent a v a i l a b l e a e r i a l 
photograph has s h i f t e d by a v u l s i o n . 

I f a r e l a t i v e l y recent a e r i a l photo showed two channels w i t h 
n e i t h e r channel d i s t i n g u i s h a b l e as the main channel, then, w i t h i n 
a reasonable time a f t e r p r e s e n t a t i o n of an instrument of convey
ance f o r t r a n s f e r , the a u d i t o r should give n o t i c e pursuant to 
§ 441.65 t h a t the instrument's r e f e r e n c e to the creek channel as 
a boundary i s not s u f f i c i e n t l y d e f i n i t e and accurate to enable 
the a u d i t o r to show the p r o p e r t y boundaries i n the p l a t book. 
But the f a c t s as given i n d i c a t e t h a t the s t r a i g h t e n e d channel i s 
now c l e a r l y the main creek channel, because the alignment of the 
c u t - o f f n a t u r a l channel cannot be a s c e r t a i n e d from the a e r i a l 
photo. I t t h e r e f o r e appears reasonable f o r the a u d i t o r to treaty 
the s t r a i g h t e n e d channel as the boundary d e s c r i b e d i n the i n s t r u 
ment of conveyance. I f the instrument d e s c r i b e s a creek channel 
as the boundary, and the a u d i t o r can a s c e r t a i n the l o c a t i o n of 
the channel, S e c t i o n 441.65 does not come i n t o p l a y . 
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The a u d i t o r does not have a u t h o r i t y to determine t i t l e to 
the d i s p u t e d area. The p a r t i e s cannot seek to have the a u d i t o r 
make a l e g a l determination as to the boundary l o c a t i o n , which 
could i n v o l v e l e g a l d o c t r i n e s such as a c c r e t i o n and a v u l s i o n , 
adverse possession or acquiescence. This d e t e r m i n a t i o n i s much 
b e t t e r s u i t e d f o r the c o u r t s . I f the- p a r t i e s l i t i g a t e the 
boundary d i s p u t e and a court decides the boundary i s the former 
channel as surveyed by one of the p a r t i e s , the a u d i t o r must 
change the boundary on the p l a t book i n accordance w i t h the 
survey. 

In c o n c l u s i o n , Iowa Code § 441.65 does not a u t h o r i z e the 
a u d i t o r to o b t a i n a s u r v e y - p l a t when the d e s c r i p t i o n o f property 
boundaries i n an instrument of conveyance f i l e d f o r t r a n s f e r 
r e f e r s to a stream channel whose alignment can be d i s c e r n e d from 
an a e r i a l photo t h a t i s reasonably a v a i l a b l e t o the a u d i t o r . The 
a u d i t o r should m a i n t a i n the p l a t book r e q u i r e d by § 441.29 i n 
accordance w i t h the stream channel alignment as shown on a recent 
a v a i l a b l e a e r i a l photograph unless a document e l i g i b l e to be 
recorded as an instrument a f f e c t i n g r e a l e s t a t e provides a 
reasonable b a s i s f o r the a u d i t o r to use a d i f f e r e n t d e s c r i p t i o n 
contained or r e f e r e n c e d t h e r e i n . 

S i n c e r e l y , 

MICHAEL H. SMITH 
A s s i s t a n t A t t o r n e y General 

MHS:rep 



INSURANCE; PUBLIC EMPLOYEES: Continuing r i g h t of r e t i r e d 
p u b l i c employee to p a r t i c i p a t e i n p u b l i c employer's group 
h e a l t h insurance p l a n . 1984 Iowa A c t s , ch. 1129, §2, ch. 
1285, §§24, 25; Iowa Code s e c t i o n s 3.7, 4.8, 97A.6(5), 
97B.41(12), 411.6(6), 509A.1, 509A.2, 509A.7, 509A.11(2) 
(1983) . A r e t i r e d p u b l i c employee who wishes to take 
advantage of amended Iowa Code ch. 509A to p a r t i c i p a t e at 
h i s own expense i n h i s employer's group h e a l t h insurance 
p l a n a f t e r retirement must have co n t i n u o u s l y p a r t i c i p a t e d i n 
t h a t plan a f t e r r etirement. The r i g h t to p a r t i c i p a t e i n the 
p l a n i n c l u d e s employees who r e t i r e f o r d i s a b i l i t y reasons 
pursuant to s t a t u t e . An employee who r e t i r e s at age 55 may 
take advantage of amended Iowa Code ch. 509A to continue to 
p a r t i c i p a t e i n h i s employer's pl a n u n t i l age 65 and 
t h e r e a f t e r . Whether an employee who r e t i r e d p r i o r to 
J u l y 1, 1984 can opt back i n t o the plan at the present time 
depends upon the f a c t s and circumstances of each case. 
(Haskins t o M i l l e r , State Senator, 2/22/85) #85-2-3(L) 

February 22, 198 5 

The Honorable Charles P. M i l l e r 
S t a te Senator 
State C a p i t o l 
LOCAL . 

Dear Senator M i l l e r : 
You have requested the o p i n i o n of our o f f i c e regarding 

1984 Iowa A c t s , ch. 1285, §§ 24, 25, which amend Iowa Code 
ch. 509A (1983) to allow employees of governmental bodies to 
continue, at t h e i r own expense, to p a r t i c i p a t e i n the p u b l i c 
body's group heal t h insurance p l a n a f t e r they r e t i r e . 

The governing body of a " p u b l i c body" (defined as "an 
i n s t i t u t i o n supported i n whole,or p a r t by p u b l i c funds," see 
Iowa Code s e c t i o n 509A.11(2) ) may e s t a b l i s h plans and 
purchase group insurance f o r h e a l t h or medical s e r v i c e 
b e n e f i t s f o r i t s employees. See Iowa Code s e c t i o n 509A.1 
(1983) . The cost of the group insurance plans may be borne 
wholly by the employee, or wholly by the governing body, or 
i t may be shared by the employer and employee. See Iowa 
Code s e c t i o n 509A.2 (1983); 1980 Op. A t t ' y Gen. 304, 306. 

c i t i e s . See 1976 Op. A t t ' y . Gen. " P u b l i c body" includes 
333. 
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1984 Iowa A c t s , ch. 1285, §25, amends Iowa Code ch. 509A 
(1983) to add the f o l l o w i n g new s e c t i o n : 

I f a governing body, a county board o f 
s u p e r v i s o r s , or a c i t y c o u n c i l has procured f o r 
i t s employees a c c i d e n t , h e a l t h , or 
h o s p i t a l i z a t i o n i n s u r a n c e , or a medical, s e r v i c e 
p l a n , or has c o n t r a c t e d with a h e a l t h maintenance 
o r g a n i z a t i o n a u t h o r i z e d to do b u s i n e s s i n t h i s 
s t a t e , ' the governing body, county board of 
s u p e r v i s o r s , or c i t y c o u n c i l s h a l l a l l o w i t s 
employees who r e t i r e d before a t t a i n i n g s i x t y - f i v e 
y e a r s o f age t o c o n t i n u e p a r t i c i p a t i o n i n the 
group p l a n or under the group c o n t r a c t a t the 
employee's own expense u n t i l the employee a t t a i n s 
s i x t y - f i v e y e ars of age. 

Chapter 1285 a l s o amends p r e s e n t l y e x i s t i n g Iowa Code 
s e c t i o n 509A.7(1983) as f o l l o w s : 

The word "employee" as used i n t h i s d i v i s i o n does 
not i n c l u d e temporary or r e t i r e d employees except 
as o therwise p r o v i d e d i n t h i s c h a p t e r . However, 
t h i s s e c t i o n does not prevent a r e t i r e d employee 
s i x t y - f i v e years of age or o l d e r from v o l u n t a r i l y 
c o n t i n u i n g i n f o r c e , a t the employee's own 
expense, an e x i s t i n g c o n t r a c t . 

[New language u n d e r s c o r e d ] . Chapter 1285 i s e f f e c t i v e 
J u l y 1, 1984. See Iowa Code s e c t i o n 3.7 (1983). Read 
to g e t h e r , the e f f e c t of these s e c t i o n s ( h e r e a f t e r , 
c o l l e c t i v e l y r e f e r r e d to as "the s e c t i o n s " ) i s to c o n f i r m 
the r i g h t of an employee of a p u b l i c body to c o n t i n u e , " a t 
h i s own expense," i n the body's group h e a l t h i n s u r a n c e p l a n 
a f t e r r e t i r i n g , even though the employee r e t i r e d b e f o r e age 
65. Regarding these s e c t i o n s , you ask the f o l l o w i n g 
q u e s t i o n s :.\ 

1) Do these s e c t i o n s a l l o w and a u t h o r i z e or p r o h i b i t 
p r e v i o u s l y employed and covered employees from 
o b t a i n i n g c o n t i n u i n g group p l a n coverage? 

2) Do • thesA sec*-'--r_- a l l o w and a u t h o r i z e or p r o h i b i t 
- fro;* c o n t i n u i n g coverage employees t h a t were 

p r e v i o u s l y r e t i r e d with a d i s a b i l i t y pension? 

Presumably, t h i s means t h a t the r e t i r e d employee pays not 
o n l y h i s share o f the p l a n ' s c o s t but a l s o h i s employer's 
share. 
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3) Is an employee with c i t y coverage that r e t i r e d at 
age 55, p r i o r to J u l y 1, 1984, whose coverage was 
then terminated, who then paid f o r t h e i r own 
coverage, allowed and a u t h o r i z e d to r e t u r n to a c i t y 
p l a n p r i o r to age 65? I s t h i s employee allowed or 
a u t h o r i z e d to r e t u r n to a c i t y coverage pla n a f t e r 
age 65? 

As to the f i r s t q u e s t i o n , the s e c t i o n s appear to require 
"continuing p a r t i c i p a t i o n " i n the plan by the r e t i r e d 
employee; the r e t i r e d employee cannot simply e l e c t not to 
p a r t i c i p a t e i n the p l a n but i n s t e a d o b t a i n h e a l t h insurance 
elsewhere f o r a p e r i o d of time a f t e r r e t i r e m e n t , and then 
expect to be able t o resume p a r t i c i p a t i o n i n h i s former 
p u b l i c employer's pla n whenever he chooses. Sections 24 and 
25 speak of " c o n t i n u i n g p a r t i c i p a t i o n " i n an " e x i s t i n g 
c o n t r a c t . " The l e g i s l a t u r e could w e l l d e s i r e to impose a 
"continuous p a r t i c i p a t i o n " requirement i n order to prevent 
an a c t u a r i a l l y unsound set of r i s k s being imposed upon the 
p u b l i c employer. 

As to the second ques t i o n , nothing i n the language of the 
s e c t i o n s preclude t r e a t i n g as a " r e t i r e d employee" an 
employee who r e t i r e d f o r d i s a b i l i t y reasons. Thus, we 
b e l i e v e t h a t retirement - for d i s a b i l i t y reasons pursuant to 
s t a t u t e , see e.g. Iowa Code s e c t i o n s 97A.6(5), 411.6(6) 
(1983) i s covered by these s e c t i o n s . The concept of 
"retirement" i n amended ch. 509A i s determined by the 
a p p l i c a b l e pension s t a t u t e . See e.g. Iowa Code s e c t i o n 
97B.41(12) (1983) ( d e f i n i n g " r e t i r e d member" as one who has 
a p p l i e d f o r and i s r e c e i v i n g a retirement allowance) . I t i s 
not a s u b j e c t i v e determination made s o l e l y by the i n d i v i d u a l 
employee. See Op. A t t ' y Gen. #84-12-3(L) . 

The second part of your t h i r d question w i l l be d e a l t with 
f i r s t . The i s s u e posed i s whether an employee who r e t i r e s 
at age 55 and e l e c t s to p a r t i c i p a t e i n h i s employer's plan 
may continue a f t e r age 65- . S e c t i o n 25 of ch. 1285 makes 
c l e a r that an employee who r e t i r e d p r i o r to age 65 may 
continue under the employer's insurance p l a n u n t i l age 65. 
S e c t i o n 24 of ch. 1285 d o v e t a i l s with t h i s p r o v i s i o n to 
allow that employee (or one who r e t i r e s a f t e r age 65) to 
continue i n the p l a n . The terms of §24 i n no way l i m i t i t to 
employees who r e t i r e a f t e r age 65. I t r e f e r s to a " r e t i r e d 
employee [who i s ] s i x t y - f i v e years of age or o l d e r " and not 
to an "employee who r e t i r e s at s i x t y - f i v e years of age or 
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o l d e r . " I t would be incongruous to say that an employee who 
r e t i r e d at age 65 could continue under a plan t h e r e a f t e r but 
that an employee who r e t i r e d a t age 55 could remain i n the 
p l a n o n l y u n t i l age 65. Thus, the employee r e t i r e d at age 
55 may continue i n the plan a f t e r he reaches age 65. 

Turning t o the f i r s t aspect of your t h i r d q u e s t i o n , s i n c e 
1963, see 1963 Iowa A c t s , ch. 232, §7, Iowa Code s e c t i o n 
509A.7 has provided that a " r e t i r e d employee" (no age 
s p e c i f i e d ) may continue i n f o r c e , at h i s own expense, an 
e x i s t i n g insurance c o n t r a c t (and thereby o b t a i n the b e n e f i t 
of a group r a t e , which i s g e n e r a l l y more favorable) . The 
amendment to t h i s s e c t i o n , and the a d d i t i o n of a new 
s e c t i o n , contained i n 1984 Iowa A c t s , ch. 1285 merely 
c l a r i f y a p r e - e x i s t i n g r i g h t on the p a r t of a r e t i r e d 
employee. Hence, applying the s e c t i o n s to employees who 
r e t i r e d p r i o r to J u l y 1, 1984, i s r e a l l y not a r e t r o a c t i v e 
a p p l i c a t i o n of a s t a t u t e i n v i o l a t i o n of Iowa Code s e c t i o n 
4.8 (1983). "An exception [to the p r i n c i p l e of non-
r e t r o a c t i v i t y ] occurs when a law i s passed to b r i n g l e g a l 
r i g h t s and r e l a t i o n s h i p s i n t o conformity with what people 
thought they were and intended to be. . .." 2 Sands, 
S t a t u t e s and S t a t u t o r y C o n s t r u c t i o n §41.02, at 248 (1973). 
S e c t i o n 509A.7 has undergone change during i t s h i s t o r y but 
i t s core language a l l o w i n g a r e t i r e d employee to continue 
under the employer's pl a n at the employee's own expense has 
remained throughout. See 1984 Iowa A c t s , ch. 1285, §24; 
1982 Iowa A c t s , ch. 1101, §2; 1973 Iowa A c t s , ch. 284, §5; 
Iowa Code s e c t i o n 509A.7 (1971); Iowa Code s e c t i o n 509.21 
(1966); 1963 Iowa A c t s , ch. 232, §7, Iowa Code s e c t i o n 
365A.7 (1962). Evidencing that §509A.7 has not simply been 
l i m i t e d to employees who r e t i r e at age 65 i s that r e t i r e m e n t 
at age 55 has long been permitted under va r i o u s pension 
systems. See e.g. Iowa Code s e c t i o n s 97B.47, 411.6(1)(a) 
(1954). Together, s e c t i o n s 24 and 25 accomplish what 
s e c t i o n 509A.7, as found i n the 1983 Code and i t s 
predecessors, d i d alone.. Thus, on i t s face, the s e c t i o n s 
would apply to an employee who r e t i r e d p r i o r t o J u l y 1, 198 4 
at age 55 (or age 65)_ 

But does t h i s mean that such an employee, a f t e r a p e r i o d 
of absence from the p l a n , may now simply jump back i n t o h i s 
former employer's plan? The d i f f i c u l t y w ith so a l l o w i n g i s 
t h a t the employee would not meet the . "continuous 
p a r t i c i p a t i o n " requirement discussed above and found to be 
i m p l i c i t i n the s e c t i o n s . N e v e r t h e l e s s , i n the instance of 
an employee who d e s i r e d to p a r t i c i p a t e i n the p l a n at the 
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time of retirement but who was denied that o p p o r t u n i t y by 
h i s employer, a strong e q u i t a b l e argument could be made for 
present i n c l u s i o n i n the p l a n , on the ground that the 
employee's f a i l u r e to meet the "continuous p a r t i c i p a t i o n " 
requirement was i n v o l u n t a r y on h i s p a r t . In s h o r t , whether 
the employee can opt back i n t o the plan at the present time 
w i l l depend upon the f a c t s and circumstances of each case. 

I t should be noted that 1984 Iowa A c t s , ch. 1129, §2 
grants an employee ( i n c l u d i n g a p u b l i c employee) the r i g h t 
t o continue, at h i s own expense, i n h i s employer's h e a l t h 
b e n e f i t plan f o r s i x months i n the event of the employee's 
otherwise non-coverage i n the plan due to t e r m i n a t i o n 
because of "temporary l a y o f f or approved leave of absence." 
We b e l i e v e that bona f i d e retirement simply does not 
c o n s t i t u t e the kind of temporary absence contemplated by 
t h i s s e c t i o n . Hence, 1984 Iowa Ac t s , ch. 1129 has no 
a p p l i c a b i l i t y to your questions. 

In sum, a r e t i r e d p u b l i c employee who wishes to take 
advantage of amended Iowa Code ch. 509A to p a r t i c i p a t e at 
h i s own expense i n h i s employer's group h e a l t h insurance 
p l a n a f t e r retirement must have cont i n u o u s l y p a r t i c i p a t e d i n 
t h a t plan a f t e r r e t i r e m e n t . The r i g h t to p a r t i c i p a t e i n the 
p l a n includes employees who r e t i r e for d i s a b i l i t y reasons 
pursuant to s t a t u t e . An employee who r e t i r e s at age 55 may 
take advantage of amended Iowa Code ch. 509A to continue to 
p a r t i c i p a t e i n h i s employer's plan u n t i l age 65 and 
t h e r e a f t e r . Whether an employee who r e t i r e d p r i o r to 
J u l y 1, 1984 can opt back i n t o the plan at the present time 
depends upon the f a c t s and circumstances of each case. 

Very t r u l y yours, 
THOMAS J . MILLER 
Attorney General of low 

FRED M. HASKINS 
A s s i s t a n t Attorney General 
Insurance Department of Iowa 
Lucas State O f f i c e B u i l d i n g 
Des Moines, Iowa 50319 
(515) 281-5705 

FMH/850-F 



OPEN RECORDS: C i t y Owned Gas and E l e c t r i c U t i l i t i e s ; A p p l i c a 
t i o n s f o r S e r v i c e . Chp. 68A: §§ 68A.1, 68A.2; Chp. 537: 
§§ 537.7102, 537.7103; 1984 Iowa Acts Chp. 1014 § 1; 1984 Iowa 
Acts Chp. 1145 § 1; 1984 Iowa Acts Chp. 1185 §§ 5, 6. A p p l i c a 
t i o n s which e l i c i t p ersonal c r e d i t h i s t o r y would be p u b l i c 
records when maintained by c i t y owned gas and e l e c t r i c u t i l i t i e s . 
( P o t t o r f f to Junkins, State Senator, 2/22/85) #85-2-2(L) 

February 22, 1985 

Honorable L o w e l l L. Junkins 
State Senator 
State C a p i t o l 
L O C A L 
Dear Senator Junkins: 

You have requested an o p i n i o n of the Attorney General 
concerning the a p p l i c a t i o n of the p u b l i c records law to r u l e s 
proposed by the Iowa Commerce Commission. You p o i n t out t h a t 
under a n o t i c e of intended a c t i o n p u b l i s h e d August 15, 1984, the 
Commission would r e q u i r e each u t i l i t y , i n c l u d i n g c i t y owned gas 
and e l e c t r i c u t i l i t i e s , to determine the c r e d i t worthiness of an 
a p p l i c a n t or customer by e l i c i t i n g through an a p p l i c a t i o n f o r 
s e r v i c e s p e c i f i c c r e d i t i n f o r m a t i o n . C i t i e s are s u b j e c t to the 
p u b l i c records law. Iowa Code § 68A.1 (1983). This c r e d i t 
i n f o r m a t i o n , moreover, would i n c l u d e i d e n t i f i c a t i o n of commercial 
i n s t i t u t i o n s where the a p p l i c a n t has any bank accounts, c r e d i t 
accounts, or loans and acknowledgement of any recent defaults.. 
Because these r u l e s would cause c i t y owned gas and e l e c t r i c 
u t i l i t i e s to maintain a p p l i c a t i o n s r e f l e c t i n g p e r s o n a l c r e d i t 
h i s t o r y , you s p e c i f i c a l l y i n q u i r e whether the a p p l i c a t i o n s would 
be t r e a t e d as p u b l i c records. In our view, these a p p l i c a t i o n s 
would be p u b l i c records when maintained by c i t y owned gas and 
e l e c t r i c u t i l i t i e s . 
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The proposed r u l e s permit each u t i l i t y to r e q u i r e a deposit 
from any customer or p r o s p e c t i v e customer to guarantee payment of 
b i l l s f o r s e r v i c e , - No deposit s h a l l be r e q u i r e d as a c o n d i t i o n 
f o r s e r v i c e , however, except as determined by a p p l i c a t i o n of 
e i t h e r c r e d i t r a t i n g or deposit c a l c u l a t i o n c r i t e r i a or both, of 
the f i l e d t a r i f f . The proposed r u l e s f u r t h e r s p e c i f y general 
requirements^ f o r , determination. of c r e d i t worthiness i n the-
f o l l o w i n g p r o v i s i o n s : 

c. General requirements. Each u t i l i t y s h a l l 
determine the c r e d i t w o r t h i n e s s of an a p p l i c a n t or 
customer pursuant to subparagraphs 1 and 2 of t h i s 
paragraph i n an e q u i t a b l e and n o n d i s c r i m i n a t o r y 
f a s h i o n based s o l e l y upon the c r e d i t r i s k of the 
i n d i v i d u a l a p p l i c a n t r e q u e s t i n g s e r v i c e . 

(1) A p p l i c a t i o n s f o r i n i t i a l s e r v i c e . Upon 
a p p l i c a t i o n f o r s e r v i c e the new a p p l i c a n t f o r 
s e r v i c e s h a l l provide the u t i l i t y w i t h the f o l l o w 
i n g i n f o r m a t i o n : 

1. Name of the u t i l i t y where the customer had 
p r i o r s e r v i c e , i f w i t h i n the l a s t s i x months. 

2. Name and address of cu r r e n t employer, i f 
any, and l e n g t h of employment. 

3. Names of commercial i n s t i t u t i o n s where the 
a p p l i c a n t has any bank accounts, c r e d i t cards, 
charge accounts or loans. 

Whether the a p p l i c a t i o n has d e f a u l t e d on any 
o b l i g a t i o n l i s t e d above w i t h i n the p r i o r six-month 
p e r i o d . 

4. Whether the a p p l i c a n t owns or i s buying h i s 
or her own home or car. [ V I I Iowa A d m i n i s t r a t i v e 
B u l l e t i n , No. 4, pp. 246-49.] 

Under paragraph c ( l ) the a p p l i c a n t f o r s e r v i c e must provide the 
u t i l i t y w i t h i n f o r m a t i o n concerning h i s or her p e r s o n a l c r e d i t 
h i s t o r y i n c l u d i n g the names of commercial i n s t i t u t i o n s where the 
a p p l i c a n t has any bank accounts, c r e d i t cards, charge accounts or 
loans and whether he or she has d e f a u l t e d on any o b l i g a t i o n to 
these i n s t i t u t i o n s i n the six-month p e r i o d preceding the a p p l i c a 
t i o n . 

In order to determine whether t h i s i n f o r m a t i o n would be 
p u b l i c r e c o r d when maintained by c i t y owned gas and e l e c t r i c 
u t i l i t i e s , we must examine Chapter 68A. The term " p u b l i c r e 
cords" i s b r o a d l y d e f i n e d i n Chapter 68A to i n c l u d e the f o l l o w 
i n g : 
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A l l r e c ords, documents, tape or other i n f o r m a t i o n , 
stored or preserved i n any medium, of or belonging 
to t h i s s t a t e or any county, c i t y , township, 
school c o r p o r a t i o n , p o l i t i c a l s u b d i v i s i o n , or 
tax-supported d i s t r i c t i n t h i s s t a t e , or any 
branch, department, board, bureau, commission, 
c o u n c i l , or committee of any of the fo r e g o i n g . 
T1984 Iowa Acts Chp. 1145 § 1.] 

Under t h i s d e f i n i t i o n , p u b l i c records i n c l u d e " a l l records, 
documents, tape, or other i n f o r m a t i o n , s t o r e d or preserved i n any 
medium, of or belonging to . . . any c i t y . " Records maintained 
by c i t y owned u t i l i t i e s , t h e r e f o r e , would f a l l w i t h i n the d e f i n i 
t i o n of p u b l i c records. See 1976 Op.Att'yGen. 524 ( p u b l i c 
records i n c l u d e c i t y garbage assessment r e c o r d s ) . 

Chapter 68A s e p a r a t e l y v e s t s the p u b l i c w i t h the r i g h t s of 
access to p u b l i c r e c o r d s . S e c t i o n 68A.2(1) e x p r e s s l y provides 
t h a t " [ e ] v e r y person s h a l l have the r i g h t to examine and copy and 
to p u b l i s h or otherwise disseminate p u b l i c records or the i n f o r 
mation contained t h e r e i n . " 1984 Iowa Acts Chp. 1185 § 2. These 
r i g h t s of access to p u b l i c records conferred under § 68A.2(1) may 
be e x e r c i s e d w i t h respect to a l l p u b l i c r e c o r d s , i n c l u d i n g an 
a p p l i c a t i o n c o n t a i n i n g personal c r e d i t h i s t o r y , unless another 
s t a t u t e r e q u i r e s the record to be kept c o n f i d e n t i a l or l i m i t s the 
r i g h t s of access. 

We f i n d no s t a t u t e which would r e q u i r e these a p p l i c a t i o n s to 
be kept c o n f i d e n t i a l or l i m i t the r i g h t s of access. S e c t i o n 
68A.7 c u r r e n t l y l i s t s eighteen separate records which s h a l l be 

P r i o r to enactment of Senate F i l e 2294 i n 1984, § 68A.2 
ex p r e s s l y s t a t e d t h a t every c i t i z e n s h a l l have the r i g h t s to 
examine, copy and p u b l i s h p u b l i c records "unless some other 
p r o v i s i o n of the Code ex p r e s s l y l i m i t s such r i g h t or r e q u i r e s 
such records to be kept s e c r e t or c o n f i d e n t i a l . " Iowa Code 
§ 68A.2 (1983). Under Senate F i l e 2294, § 68A.2 was str u c k and 
r e w r i t t e n without i n c l u s i o n of the quoted language.• Neverthe
l e s s , i n our view, s p e c i f i c s t a t u t e s which r e q u i r e records to be 
kept c o n f i d e n t i a l or l i m i t the r i g h t s of access would continue to 
p r e v a i l over the general p r o v i s i o n s of § 68A.2(1) under the 
p r i n c i p l e t h a t , when a general s t a t u t e i s i n c o n f l i c t w i t h a 
s p e c i f i c s t a t u t e , the s p e c i f i c s t a t u t e p r e v a i l s whether enacted 
before or a f t e r the general s t a t u t e . See Pe t e r s v. Iowa Employ
ment S e c u r i t y Commission, 248 N.W.2d 92 (Iowa 1976). 
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kept c o n f i d e n t i a l unless otherwise ordered by a c o u r t , the l a w f u l 
c u s t o d i a n , or another person duly a u t h o r i z e d to r e l e a s e informa
t i o n . None of these r e c o r d s , however, p e r t a i n to personal c r e d i t 
h i s t o r y . See Iowa Code § 68A.7 (1983); 1984 Iowa Acts Chp. 1185 
§§ 5, 6; 1*9~8~4~ Iowa Acts Chp. 1014 § 1. Statutes o u t s i d e Chapter 
68Ak. moreover, do.not provide, f o r the c o n f i d e n t i a l i t y of.personal,,, 
c r e d i t h i s t o r y i n the possession of a c i t y owned u t i l i t y . 

We p o i n t out a troublesome l e g a l anomaly under p r o v i s i o n s of 
the Consumer C r e d i t Code. The Consumer C r e d i t Code does p r o h i b i t 
a "debt c o l l e c t o r " from d i s s e m i n a t i n g i n f o r m a t i o n r e l a t i n g to a 
debt or debtor. See Iowa Code § 537.7103(3) (1983). The 
Consumer C r e d i t Code, t h e r e f o r e , would p r o h i b i t the commercial 
i n s t i t u t i o n , i t s e l f , from d i s s e m i n a t i n g i n f o r m a t i o n concerning an 
a p p l i c a n t ' s d e f a u l t . The same i n f o r m a t i o n , however, could be 
disseminated by the c i t y owned u t i l i t y . A "debt c o l l e c t o r " i s 
d e f i n e d as "a person engaging, d i r e c t l y or i n d i r e c t l y , i n debt 
c o l l e c t i o n , whether f o r h i m s e l f , h i s employer, or o t h e r s . " Iowa 
Code § 537.7102(3) (1983). This term would not appear to en
compass a u t i l i t y which e l i c i t s and, through compliance w i t h the 
p u b l i c records law, disseminates i n f o r m a t i o n r e l a t i n g to a debt 
owed another f o r whom the u t i l i t y i s not a c t i n g as a debt 
c o l l e c t o r i Since the i n f o r m a t i o n e l i c i t e d does not r e l a t e to a 
debt owed to the u t i l i t y , or being c o l l e c t e d by the u t i l i t y , the ) 
p r o h i b i t i o n s of §§ 537.7102-7103 are not a p p l i c a b l e . But see 
1976 Op.Att'yGen. 524 ( d i s c l o s u r e by the c i t y of debts owed the 
c i t y garbage c o l l e c t i o n s e r v i c e v i o l a t e s § 537.7102). 

We s t r e s s t h a t , although we f i n d no s t a t u t o r y p r o v i s i o n 
which would provide c o n f i d e n t i a l i t y f o r these r e c o r d s , a p p l i c a n t s 
may seek an i n j u n c t i o n to prevent d i s c l o s u r e . Persons who would 
be aggrieved or adversely a f f e c t e d by the examination or copying 
of a r e c o r d are s p e c i f i c a l l y a u t h o r i z e d to seek an i n j u n c t i o n 
under Chapter 68A. 1984 Iowa Acts Chp. 1185 § 7. An i n j u n c t i o n , 
i n t u r n , may be i s s u e d by the d i s t r i c t court upon a f i n d i n g t h a t : 
(1) the examination would c l e a r l y not be i n the p u b l i c i n t e r e s t ; 
and (2) the examination would s u b s t a n t i a l l y and i r r e p a r a b l y 
i n j u r e any person, 1984 Iowa Acts Chp. 1185 § 7. 

In order to a v a i l themselves of an i n j u n c t i o n , of course, 
a p p l i c a n t s must be a p p r i s e d t h a t a request f o r d i s c l o s u r e has 
been lodged w i t h the c i t y owned u t i l i t y . We do not b e l i e v e 
p r i n c i p l e s o f due process would r e q u i r e the c i t y owned u t i l i t y to 
n o t i f y an a p p l i c a n t of the request f o r d i s c l o s u r e . Cf. 1980 
Op.Att'yGen. 372, 376 (requirement of n o t i c e to persons who would 
be aggrieved or adversely a f f e c t e d by d e c i s i o n to disclos*e 
i d e n t i t y of r e c i p i e n t s of f u e l set a s i d e and q u a n t i t y of f u e l 
a l l o c a t e d to be based on weighing p r i v a t e r i g h t s at stake, 
government i n t e r e s t s , type of proceeding, manner of n o t i f i c a t i o n , j 
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l i k e l i h o o d of e l i c i t i n g a response, and p r a c t i c a l d i f f i c u l t i e s of 
time and c o s t ) . In the absence of an i n j u n c t i o n , r e l e a s e i s 
r e q u i r e d by s t a t u t e . The l a w f u l custodian, t h e r e f o r e , i s not 
making a d e c i s i o n to r e l e a s e records to which due process 
c o n s i d e r a t i o n s would apply. Nevertheless, we would urge the 
l a w f u l custodian to apprise a p p l i c a n t s of pending requests f o r 
d i s c l o s u r e i n order to a f f o r d a p p l i c a n t s the o p p o r t u n i t y to 
e n j o i n d i s c l o s u r e of t h e i r p e r s o n a l c r e d i t h i s t o r y . 

In summary, a p p l i c a t i o n s which e l i c i t p e r s o n a l c r e d i t 
h i s t o r y would be p u b l i c records when maintained by c i t y owned gas 
and e l e c t r i c u t i l i t i e s . 

S i n c e r e l y , 

-JULIE F. POTTORFF / 0 
A s s i s t a n t A t t o r n e y General 

J F P / c j c 



§S 618.3 and 618 14 ( 1 9 8 3 ) . A c i t y may p u b l i s h a n o t i c e o r o t h e r 
m a t t e r o f g e n e r a l p u b l i c i m p o r t a n c e i n a p u b l i c a t i o n w h i c h does 
n o t q u a l i f y as an o f f i c i a l newspaper i f t h e p u b l i c a t i o n i s 
s u p p l e m e n t a l t o p u b l i c a t i o n o f t h e same m a t e r i a l i n an o f f i c i a l 
newspaper and i s i n f u r t h e r a n c e o f the c i t y ' s home r u l e powers 
and d u t i e s . ( H a m i l t o n t o Huffman, Pocahontas County A t t o r n e y 
3/22/85) #85-3-8(L) J """sy, 

March 22, 1985 

Mr. H. D a l e Huffman 
Pocahontas County A t t o r n e y 
15 N.W. 3 r d Avenue 
P.O. Box 35 
P o c a h o n t a s , Iowa 50574 

Dear Mr. Huffman: 

We are i n r e c e i p t o f a r e q u e s t from y o u r o f f i c e f o r an 
o p i n i o n o f t h e A t t o r n e y G e n e r a l r e g a r d i n g t h e a b i l i t y o f a c i t y 
t o p l a c e s t r a i g h t m a t t e r and d i s p l a y a d v e r t i s e m e n t s i n a p u b l i c a 
t i o n o t h e r t h a n a newspaper as d e f i n e d a t Iowa Code § 618.3 
(1 9 8 3 ) . S p e c i f i c a l l y , two q u e s t i o n s were p r e s e n t e d f o r our 
r e v i e w : 

1) I s i t p e r m i s s i b l e f o r t h e P a r k 
Commission t o a d v e r t i s e t h e o p e n i n g o f t h e 
Pocahontas m u n i c i p a l swimming p o o l and t h e 
t i c k e t c o s t i n an a d v e r t i s e r o r shopper o t h e r 
t h a n a newspaper as d e f i n e d a t Iowa Code 
§ 618.3? 

2) I s i t p e r m i s s i b l e f o r t h e C i t y o f 
Pocahontas t o p u b l i s h s t r a i g h t m a t t e r and 
d i s p l a y a d v e r t i s e m e n t s i n an a d v e r t i s e r o r 
shopper o t h e r t h a n a newspaper i n a d d i t i o n t o 
p u b l i s h i n g t h e same i n a newspaper as d e f i n e d 
a t Iowa Code § 618.3? 

As n o t e d i n y o u r r e q u e s t , a p r i o r o p i n i o n o f t h i s o f f i c e 
c o n s i d e r e d t h e i s s u e s o f mandatory p u b l i c a t i o n o f n o t i c e s and 
r e p o r t s o f p r o c e e d i n g s as w e l l as t h e p u b l i c a t i o n o f s t r a i g h t 
m a t t e r o r d i s p l a y o f m a t t e r s o f g e n e r a l p u b l i c i m p o r t a n c e , n o t 
o t h e r w i s e a u t h o r i z e d o r r e q u i r e d by law. I t was t h e r e c o n c l u d e d 
t h a t b o t h o f t h e s e t y p e s o f p u b l i c a t i o n s must be p u b l i s h e d i n a 
newspaper as d e f i n e d a t Iowa Code § 618.3 ( 1 9 8 3 ) . See 
Op.Att'yGen. #83-4-4. The q u e s t i o n remains as t o whether o r n o t , 
once t h e newspaper p u b l i c a t i o n r e q u i r e m e n t has been met, manda-



Mr. H. D a l e Huffman 
Page 2 

t o r y n o t i c e s and m a t t e r s of g e n e r a l p u b l i c i m p o r t a n c e may be 
p u b l i s h e d a d d i t i o n a l l y i n a shopper o r a d v e r t i s e r w h i c h does n o t 
q u a l i f y as a newspaper under s e c t i o n 618.3. 

We see t h i s i s s u e as a m a t t e r o f c i t y home r u l e , governed by 
Iowa Code § 364.1 ( 1 9 8 5 ) . I t i s s t a t e d t h e r e t h a t : 

A c i t y may, e x c e p t as e x p r e s s l y l i m i t e d by 
t h e C o n s t i t u t i o n , and i f n o t i n c o n s i s t e n t 
w i t h t h e laws o f t h e g e n e r a l a s s e m b l y , 
e x e r c i s e any power and p e r f o r m any f u n c t i o n 
i t deems a p p r o p r i a t e t o p r o t e c t and p r e s e r v e 
t h e r i g h t s , p r i v i l e g e s , and p r o p e r t y o f t h e 
c i t y o r o f i t s r e s i d e n t s , and t o p r e s e r v e and 
improve t h e peace, s a f e t y , h e a l t h , w e l f a r e , 
c o m f o r t and c o n v e n i e n c e o f i t s r e s i d e n t s . 

Iowa Code § 364.1 ( 1 9 8 5 ) . 

N e i t h e r t h e C o n s t i t u t i o n , n o r Iowa Code § 618.3 (1983) 
( r e g a r d i n g mandatory p u b l i c a t i o n ) , n o r Iowa Code § 618.14 (1983) 
( r e g a r d i n g p u b l i c a t i o n o f m a t t e r s o f g e n e r a l p u b l i c i m p o r t a n c e 
n o t o t h e r w i s e a u t h o r i z e d o r r e q u i r e d by law) c o n t a i n s an e x p r e s s 
p r o h i b i t i o n o f s u p p l e m e n t a l p u b l i c a t i o n i n a s h o p p e r , a d v e r t i s e r , 
o r s i m i l a r p r i n t e d m a t e r i a l s w h i c h do n o t meet t h e s t a t u t o r y 
d e f i n i t i o n o f a newspaper a t i s s u e . The s t a t e d p u r pose f o r 
r e q u i r i n g p u b l i c a t i o n i n a newspaper as d e f i n e d i s ". . . e s t a b 
l i s h i n g and g i v i n g a s s u r e d c i r c u l a t i o n . . . .", Iowa Code § 618.3 
(1983) . S u p p l e m e n t a l p u b l i c a t i o n i n a d v e r t i s e r s o r shoppers o f 
e i t h e r mandatory n o t i c e s o r m a t t e r s o f g e n e r a l p u b l i c i m p o r t a n c e 
i s n o t t h e r e f o r e i n c o n s i s t e n t w i t h t h e laws o f t h e g e n e r a l 
assembly. 

I t i s t h e r e f o r e t h e o p i n i o n o f t h i s o f f i c e t h a t where a c i t y 
deems i t a p p r o p r i a t e t o p u b l i s h a mandatory n o t i c e o r o t h e r 
m a t t e r o f g e n e r a l p u b l i c i m p o r t a n c e i n a shopper o r a d v e r t i s e r , 
i n a d d i t i o n t o p u b l i c a t i o n o f t h e same m a t e r i a l i n a newspaper as 
r e q u i r e d under Iowa Code §§ 618.3 and 618.14 ( 1 9 8 3 ) , i t may do so 
where such a c t i o n i s i n f u r t h e r a n c e o f the r i g h t s , p r i v i l e g e s and 
i n t e r e s t s i n c l u d e d u n d e r Iowa Code § 364.1 ( 1 9 8 5 ) . Thus, w i t h 
r e s p e c t t o y o u r q u e s t i o n r e g a r d i n g t h e a d v e r t i s e m e n t o f the 
o p e n i n g o f t h e Pocahontas m u n i c i p a l p o o l , i t i s o u r o p i n i o n t h a t 
n o t i c e may be p l a c e d i n an a d v e r t i s e r o r shopper i n a d d i t i o n t o 
p u b l i c a t i o n i n a d e s i g n a t e d newspaper as d e f i n e d i n s e c -

^ F o r a g e n e r a l d i s c u s s i o n o f t h e r e q u i r e m e n t s w h i c h must be 
met f o r a p u b l i c a t i o n t o q u a l i f y as a newspaper under Iowa Code 
§ 618.3 ( 1 9 8 3 ) , see Op.Att'yGen. #83-4-4 and 1978 Op.Att'yGen. 
480. 
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t i o n 618.3. W i t h r e s p e c t t o o t h e r i n s t a n c e s when t h e c i t y may 
w i s h t o p l a c e s t r a i g h t m a t t e r o r d i s p l a y a d v e r t i s e m e n t s i n 
a d v e r t i s e r s o r shoppers i n a d d i t i o n t o p u b l i c a t i o n i n a d e s i g 
n a t e d newspaper, i t i s our o p i n i o n t h a t t h i s would a l s o be 
p e r m i s s i b l e where i t i s i n a c c o r d a n c e w i t h Iowa Code § 364.1 
(1985) home r u l e powers. 

S i n c e r e l y , 

ELENA-MARIA HAMILTON 
A s s i s t a n t A t t o r n e y G e n e r a l 

EMH:rep 



OPEN MEETINGS: Reasonable Access; Parole Board; T e l e v i s i o n . 
Iowa Code §§ 21.4(2), 906.7 (1985). In the proper circumstances, 
parole board interviews with prospective parolees would be 
reasonably accessible to the public under the Iowa Open Meetings 
Statute, even when access i s v i a c l o s e d - c i r c u i t t e l e v i s i o n . 
(McGrane to George, 3 / 2 /85) #85-3-7(L) 

March 22, 1985 

Richard E. George 
Iowa Parole Board 
Jewett Building, 2nd Floor 
914 Grand Street 
Des Moines, Iowa 50309 

Dear Mr. George: 

You have requested an opinion from t h i s o f f i c e on whether 
the Board of Parole would provide reasonable access to parole 
interviews at c o r r e c t i o n a l i n s t i t u t i o n s within the meaning of 
Iowa Code Chapter 21 (1985)*' by providing access only through 
c l o s e d - c i r c u i t t e l e v i s i o n . The t e l e v i s i o n would allow the public 
to remain outside of the secure area of the prisons while the 
prisoners who were being interviewed would remain inside. At 
issue i s Iowa Code § 21.4(2) which states i n pertinent part: 

"Each meeting s h a l l be held at a place 
reasonably accessible to the public, . . . 
unless for good cause such a place . . . i s 
impossible or impractical." 

I t i s our view that Chapter 21 does not per se p r o h i b i t 
t e l e v i s i n g meetings as an a l t e r n a t i v e to actual public presence 
at a meeting i f grounds exi s t to conclude that, for the meeting 
in question, t h i s i s reasonable access. To the extent that 
"reasonable access" requires r e s o l u t i o n of issues of f a c t , those 
cannot be resolved by an Attorney General's opinion. 1972 
Op.AttyGen. 686. 

Several factors w i l l have to be examined to determine 
whether c l o s e d - c i r c u i t t e l e v i s i o n constitutes reasonable access 
i n t h i s s e t t i n g . The primary factor i s the purpose of the 
statute. The Legislature has mandated open meetings to enable 

"•it should be noted that Iowa Code Ch. 21 (1985) was 
formerly Iowa Code Ch. 28A. Section references remain the same 
in the r e c o d i f i e d Open Meetings law. 
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the public to know "the basis and rationale of governmental 
decisions . . . ." Iowa Code § 21.1 (1985). In inter p r e t i n g a 
predecessor act the Iowa Supreme Court stated: 

" I t i s clear the purpose of chapter 98 i s to 
pr o h i b i t secret and 'star chamber1 sessions 
of p u b l i c bodies, to require such meetings to 
be open and to permit the public to be 
present unless within the exceptions stated 
th e r e i n . The statute does not require the 
public body to allow any ind i v i d u a l or group 
to be heard on the subject being considered." 

Dobrovolny v. Reinhardt, 173 N.W.2d 837, 840-41 (Iowa 1970). 

The Court i n Dobrovolny also resolved a second f a c t o r , that 
there generally i s no right of public p a r t i c i p a t i o n . 173 N.W.2d 
at 841. The parole statute resolves that issue more 
s p e c i f i c a l l y , providing that the "board s h a l l not be required to 
hear o r a l statements or arguments eithe r by attorneys or other 
persons." Iowa Code § 906.7 (1985). 

A t h i r d factor i s the a c c e p t a b i l i t y of t e l e v i s i o n as a 
substitute for in-person, v i s u a l contact. Courts have begun to 
allow broad use of t e l e v i s i o n or el e c t r o n i c recording or 
communication i n t h e i r proceedings. See Iowa Rule of C i v i l 
Procedure 140(b)(4) and 148(a); F.R.C.P. 30(b)(4). See also 
30(b)(7) (deposition by telephone). Videotaped recordings, once 
made, can be used for any purpose, including f o r presentation of 
testimony at the t r i a l . See State v. Jackson, 259 N.W.2d 796, 
799 (Iowa 1977). The Supreme Court of Missouri i n Kansas C i t y 
v. McCoy, 525 S.W.2d 336 (1975), upheld a conviction wherein the 
prosecution's expert witness appeared and t e s t i f i e d v i a closed-
c i r c u i t t e l e v i s i o n . 

A c r i t i c a l element i n these t r i a l s i t u a t i o n s , p a r t i c u l a r l y 
i n c r i m i n a l t r i a l s , i s the a b i l i t y to judge, "by his demeanor 
upon the stand and the manner i n which he gives his testimony, 
whether [the witness] i s worthy of b e l i e f . " Douglas v. Alabama, 
380 U.S. 415, 419, 13 L. Ed. 2d 934, 937, 85 S. Ct. 1074 (1965), 
c i t i n g and quoting Mattox v. United States, 156 U.S. 237, 243, 39 
L. Ed. 409, 411, 15 S. Ct. 337 (1895). This element i s not 
present i n the parole interview s i t u a t i o n . While i t i s desirable 
that the pub l i c i s allowed to see the general set-up of the 
hearing, the general demeanor and deportment of the board and of 
the prospective parolee, i t i s not necessary that the l i t t l e 
nuances i n the demeanor be d i s c e r n i b l e , since the p u b l i c 
observers are not being asked to decide the question at i s s u e — 
i . e . , whether the prisoner should be released on parole. 
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Also relevant would be the need to use t e l e v i s i o n as 
compared to permitting actual presence of the p u b l i c at the 
interviews. The Parole Board holds i t s parole interviews i n 
c o r r e c t i o n a l i n s t i t u t i o n s . Supporting the reasonableness of 
these interview s i t e s are the l o c a t i o n of the prospective 
parolees in the i n s t i t u t i o n , the status of these persons as 
prisoners, the number of these persons interviewed each month, 
and the cost and ease of transporting these persons to another 
interview s i t e . A question that may arise i n regard to the 
interviews at the i n s t i t u t i o n s , i s whether there i s a f a c i l i t y 
a v a i l a b l e at the i n s t i t u t i o n , with access from outside the 
secured area, to which prisoners can come or be brought with 
r e l a t i v e ease and appropriate s e c u r i t y . If such an area does not 
e x i s t , then, again, a Board decision to hold the meetings i n the 
i n s t i t u t i o n would appear to be reasonable. 

If the Board a r r i v e s at the conclusion that going into the 
i n s t i t u t i o n for the interviews i s reasonable, then they must look 
at whether l i m i t i n g the public attendance inside the i n s t i t u t i o n 
i s reasonable. The factors d i r e c t l y relevant to the question are 
se c u r i t y and the Department of Corrections rules. We cannot 
ignore here that the proposal for the use of t e l e v i s i o n was by 
the Department of Corrections. The obligation to comply with the 
open meetings law at the interviews i s the Board's. Thus, i f the 
Board should determine that the t e l e v i s i o n proposal would put 
them in v i o l a t i o n of the statute, they cannot agree to i t . 

Security i s a prime consideration i n a l l aspects of a 
c o r r e c t i o n a l i n s t i t u t i o n . See, e.g. I.A.C. 291-20.3 (rules for 
v i s i t i n g inmates); 291-20.4 ( r e s t r i c t i o n s on inmate mail); 
291-20.5 ( r e s t r i c t i o n s for g i f t s to inmates). The Department of 
Corrections has written new rules to deal s p e c i f i c a l l y with 
persons attending inmate interviews. I.A.C. 291-20.13. 

The procedures and l i m i t a t i o n s imposed by the public 
attendance rules could be perceived as somewhat burdensome on 
both the i n s t i t u t i o n personnel who have to enforce them, and the 
persons attending who are subjected to them. Those rules, duly 
adopted by another administrative agency, are presumed to be 
reasonable. M i l h o l i n v. Vorhies, 320 N.W.2d 552, 554 (.1982). 
Beginning from that determination by Corrections, the Board could 
determine that security factors, and the requirements for 
admission to the meetings, make i t reasonable to impose some 
l i m i t a t i o n on attendance. Op.AttyGen. #85-1-13(L) (1985). 

It i s , therefore, our view that the Board could f i n d that 
fac t o r s e x i s t which make i t reasonable to hold the meetings i n 
the i n s t i t u t i o n s ; that factors e x i s t which allow the imposition 
of l i m i t a t i o n s ; that t e l e v i s i o n allows the primary purpose of the 
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open meetings law to be achieved, and, therefore, attendance by 
closed c i r c u i t t e l e v i s i o n provides reasonable a c c e s s i b i l i t y unde 
the statute. 

Sincerely, 

THOMAS D. McGRANE 
Assistant Attorney General 
Telephone: (515) 281-5976 

TDM/cal 



GENERAL ASSEMBLY; S t a t u t e s ; T i t l e s ; P u b l i c u t i l i t i e s ; C o n s t i t u 
t i o n a l i t y o f a d v e r t i s i n g r e q u i r e m e n t s . Iowa C o n s t . , A r t . I l l , 
§ 29; 1984 Iowa A c t s , Ch. 1225; Iowa Code C h a p t e r 476 (1985); 
§§ 4 . 6 ( 6 ) ; 476.1; 476.18(3). 1) 1984 Iowa A c t s , Ch. 1225, an a c t 
r e q u i r i n g p u b l i c u t i l i t i e s t o d i s c l o s e a d v e r t i s i n g c o s t s p a i d by 
c u s t o m e r s , i s n o t an u n c o n s t i t u t i o n a l v i o l a t i o n o f A r t . I l l , 
§ 29; and 2) t h e l e g i s l a t u r e i n t e n d e d t h a t Ch. 1225 a p p l y t o a l l 
p u b l i c u t i l i t i e s r a t h e r t h a n o n l y t o p u b l i c u t i l i t i e s s u b j e c t t o 
r a t e r e g u l a t i o n . (Weeg t o Royce, A d m i n i s t r a t i v e R u l e s Review 
Committee, 3/11/85) #85-3-6(L) 

March 11, 19 85 

Mr. J o s e p h A. Royce 
A d m i n i s t r a t i v e R u l e s Review Committee 
S t a t e C a p i t o l 
L O C A L 

Dear Mr. Royce: 

On b e h a l f o f t h e A d m i n i s t r a t i v e R u l e s R e v i e w Committee, you 
have r e q u e s t e d an o p i n i o n o f t h e A t t o r n e y G e n e r a l on two 
q u e s t i o n s r e l a t i n g t o 1984 Iowa A c t s , ch. 1225, w h i c h amended 
Iowa Code § 476.18(3) (1983 Supp.). T h i s amendment i s now f o u n d 
i n t h e second unnumbered p a r a g r a p h o f Iowa Code § 476.18(3) 
( 1 9 8 5 ) , w h i c h p r o v i d e s i n i t s e n t i r e t y as f o l l o w s : 

P u b l i c u t i l i t i e s s u b j e c t t o r a t e 
r e g u l a t i o n a r e p r o h i b i t e d f r om i n c l u d i n g 
e i t h e r d i r e c t l y o r i n d i r e c t l y i n t h e i r 
c h a r g e s o r r a t e s t o customers the c o s t s o f 
a d v e r t i s i n g o t h e r t h a n a d v e r t i s i n g w h i c h i s 
r e q u i r e d by t h e commerce commission o r by 
o t h e r s t a t e o r f e d e r a l r e g u l a t i o n . However, 
t h i s s u b s e c t i o n does n o t a p p l y t o a u t i l i t y ' s 
a d v e r t i s i n g w h i c h i s deemed by the c o m m i s s i o n 
t o be n e c e s s a r y f o r t h e u t i l i t y ' s c u s t o m e r s 
and w h i c h i s approved by t h e c o mmission. 

o r o t h e r w i s e d i s i p l a y e d o r d i s s e m i n a t e d t o t h e 
p u b l i c by a pub! Lie u t i l i t y w h i c h i s t o be 

u t i l i t y and w h i c h i s n o t r e q u i r e d b y t h e 
commerce commission o r by o t h e r s t a t e o r 
f e d e r a l r e g u l a t i o n s h a l l i n c l u d e a s t a t e m e n t 
i n t h e ad t h a t the c o s t s o f t h e ad a r e b e i n g 
c h a r g e d t o t h e customers of the p u b l T c 
u t i l i t y . T h i s p a r a g r a p h does n o t a p p l y t o a 
u t i l i t y ' s p r o d u c t o r s e r v i c e t h a t i s o r 
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becomes s u b j e c t t o c o m p e t i t i o n as d e t e r m i n e d 
by t h e commerce commission. 

(emphasis added) 

Your s p e c i f i c q u e s t i o n s a r e as f o l l o w s : 

1. Does 1984 Iowa A c t s , [ c h a p t e r 1225] 
r e l a t i n g t o the t r e a t m e n t o f a d v e r t i s i n g 
c o s t s by p u b l i c u t i l i t i e s , v i o l a t e A r t i c l e 
I I I , s e c t i o n 29, o f t h e Iowa C o n s t i t u t i o n by 
a p p a r e n t l y embracing ALL p u b l i c u t i l i t i e s ; 
w h i l e t h e A c t ' s t i t l e s t a t e s t h a t i t r e l a t e s 
o n l y t o " c e r t a i n " p u b l i c u t i l i t i e s and 
f u r t h e r i m p l i e s t h a t i t r e g u l a t e s u t i l i t i e s 
t h a t have " c u s t o m e r s " and " s t o c k h o l d e r s " ? 

2. Does [ c h a p t e r 1225] e v i d e n c e a 
l e g i s l a t i v e i n t e n t t h a t i t be a p p l i e d o n l y t o 
r a t e - r e g u l a t e d u t i l i t i e s , c o n s i d e r i n g i t s 
t i t l e , i t s t e x t and i t s placement i n the 
Code? 

We s h a l l a d d r e s s each q u e s t i o n i n t u r n . 

I . 

Your f i r s t q u e s t i o n a s k s whether c h . 1225 i s 
u n c o n s t i t u t i o n a l under A r t . I l l , § 29. That c o n s t i t u t i o n a l 
p r o v i s i o n s t a t e s : 

E v e r y a c t s h a l l embrace b u t one s u b j e c t , 
and m a t t e r s p r o p e r l y c o n n e c t e d t h e r e w i t h ; 
w h i c h s h a l l be e x p r e s s e d i n t h e t i t l e . But 
i f any s u b j e c t s h a l l be embraced i n an a c t 
w h i c h s h a l l n o t be e x p r e s s e d i n t h e t i t l e , 
s u c h a c t s h a l l be v o i d o n l y as t o so much 
t h e r e o f as s h a l l n o t be e x p r e s s e d i n t h e 
t i t l e . 

The language o f ch. 1225, as i t now appears i n § 476.18, i s s e t 
f o r t h above. The t i t l e t o t h a t A c t p r o v i d e s : 

AN ACT r e q u i r i n g c e r t a i n p u b l i c 
u t i l i t i e s t o i n c l u d e i n each o f t h e i r ads a 
l i s t i n g o f t h e p e r c e n t a g e o f t h e ad's 
expenses w h i c h a r e t o be c h a r g e d t o customers 
and t h e p e r c e n t a g e s w h i c h a r e t o be c h a r g e d 
t o t h e s t o c k h o l d e r s . 
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See 1984 Iowa A c t s , ch. 1225. Your q u e s t i o n f i r s t n o t e s t h a t t h e 
t i t l e may be l e s s i n c l u s i v e t h a n t h e A c t , as t h e t i t l e s t a t e s t h e 
A c t a p p l i e s t o " c e r t a i n p u b l i c u t i l i t i e s " (emphasis added), w h i l e 
t h e language o f t h e A c t i t s e l f a p pears t o a p p l y t o p u b l i c 
u t i l i t i e s g e n e r a l l y . You f u r t h e r n o t e i n y o u r r e q u e s t t h a t t h e 
t i t l e s t a t e s u t i l i t i e s s h a l l p u b l i s h the p e r c e n t a g e of 
a d v e r t i s i n g expenses c h a r g e d t o customers and s t o c k h o l d e r s , t h u s 
i m p l y i n g t h a t t h e A c t a p p l i e s o n l y t o u t i l i t i e s w h i c h have 
s t o c k h o l d e r s r a t h e r t h a n a l l p u b l i c u t i l i t i e s . T h i s a r g u a b l y 
s u p p o r t s t h e p o s i t i o n t h a t o n l y " c e r t a i n , " r a t h e r t h a n a l l , 
p u b l i c u t i l i t i e s a r e s u b j e c t t o the r e q u i r e m e n t o f ch. 1225. 

T h i s o f f i c e r e c e n t l y d i s c u s s e d a s i m i l a r i s s u e i n 
Op.Att'yGen. #84-10-8. I n t h a t o p i n i o n we h e l d t h a t a p o r t i o n o f 
an a c t p r o v i d i n g f o r t h e enforcement o f c e r t a i n s p e c i f i e d b e e r 
and l i q u o r laws was u n c o n s t i t u t i o n a l under A r t . I l l , § 29, 
because t h a t p r o v i s i o n a f f e c t i n g t h e j u r i s d i c t i o n o f m a g i s t r a t e s 
was n o t s u f f i c i e n t l y e x p r e s s e d i n t h e t i t l e . A copy o f t h a t 
o p i n i o n i s e n c l o s e d f o r y o u r r e v i e w . Because the g e n e r a l 
p r i n c i p l e s t o be f o l l o w e d i n c o n s t r u i n g t h i s c o n s t i t u t i o n a l 
language and t h e c a s e law i n w h i c h t h e s e p r i n c i p l e s have been 
a p p l i e d were t h o r o u g h l y d i s c u s s e d i n t h a t o p i n i o n , we f i n d i t 
u n n e c e s s a r y t o f u l l y r e i t e r a t e t h a t d i s c u s s i o n . 

We n o t e t h a t t h e t i t l e r e f e r s t o a r e q u i r e m e n t t h a t t h e 
expenses t o be c h a r g e d customers and t h o s e t o be c h a r g e d 
s t o c k h o l d e r s a r e t o be d i s c l o s e d . However, t h e a c t does n o t 
r e f e r t o t h e expenses p a i d by s t o c k h o l d e r s b u t o n l y t h o s e p a i d by 
c u s t o m e r s . We do n o t b e l i e v e t h i s d i s c r e p a n c y a f f e c t s the 
c o n s t i t u t i o n a l i t y o f t h e a c t . I n K n o r r v. B e a r d s l e y , 240 Iowa 
828, 38 N.W.2d 236 ( 1 9 4 9 ) , t h e Iowa Supreme C o u r t h e l d t h a t an 
a c t was n o t u n c o n s t i t u t i o n a l under A r t . I l l , § 29, when i t s t i t l e 
c o n t a i n e d a p r o v i s i o n n o t f o u n d i n t h e a c t I t s e l f , as t h e 
c o n s t i t u t i o n a l p r o v i s i o n r e q u i r e d o n l y t h a t t h e s u b j e c t o f t h e 
a c t be e x p r e s s e d i n t h e t i t l e . See a l s o S t a t e v. S c h r o e d e r , 51 
Iowa 197, 1 N.W. 431 (1879). 

The q u e s t i o n o f t h e e x t e n t t o w h i c h th e r e f e r e n c e i n t h e 
t i t l e t o s t o c k h o l d e r s and customers a f f e c t s l e g i s l a t i v e i n t e n t as 
t o whether t h e a c t a p p l i e s o n l y t o r a t e - r e g u l a t e d u t i l i t i e s a l o n e 
o r t o a l l p u b l i c u t i l i t i e s i s d i s c u s s e d i n p a r t two, below. 

2 I n Op.Att'yGen. #84-10-8 we o b s e r v e d t h a t A r t . I l l , § 29, 
can be d i v i d e d i n t o t h r e e c a t e g o r i e s : t h e one s u b j e c t r u l e , 
s u f f i c i e n c y o f t i t l e , and s e p a r a b i l i t y . As i n our e a r l i e r 
o p i n i o n , t h e one s u b j e c t r u l e i s n o t i n i s s u e . Because o f t h e 
r e s u l t we r e a c h , t h e s e p a r a b i l i t y q u e s t i o n a l s o i s n o t d i s c u s s e d . 
Thus, s u f f i c i e n c y o f the t i t l e i s t h e o n l y q i i e s t i o n h e r e i n 
i s s u e . 
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These w e l l - e s t a b l i s h e d p r i n c i p l e s may be summarized b r i e f l y . 
F i r s t , l e g i s l a t i o n i s t o be a c c o r d e d a p r e s u m p t i o n o f 
c o n s t i t u t i o n a l i t y . Op.Att'yGen. #84-10-8 a t 3 (and c a s e s c i t e d 
t h e r e i n ) . See a l s o Iowa Code § 4.4(1) (1985); F r o s t v. S t a t e , 
172 N.W.2d 575,"573" (Iowa 1969) ("In c o n s i d e r i n g t h e q u e s t i o n o f 
c o n s t i t u t i o n a l i t y , we i n d u l g e e v e r y r e a s o n a b l e i n f e r e n c e i n 
s u p p o r t o f t h e l e g i s l a t i o n ; . . . a l a w w i l l be d e c l a r e d v o i d 
o n l y when i t c l e a r l y v i o l a t e s t h e c o n s t i t u t i o n ; and a s t a t u t e 
must be c o n s t r u e d so as t o make i t v a l i d i f t h e r e i s any r e a s o n 
a b l e ground f o r d o i n g s o . " ) . 

Second, A r t . I l l , § 2 9 , i s t o be g i v e n a l i b e r a l 
c o n s t r u c t i o n " t o p e r m i t one a c t t o embrace a l l m a t t e r s r e a s o n a b l y 
c o n n e c t e d w i t h t h e s u b j e c t e x p r e s s e d I n the t i t l e and n o t u t t e r l y 
i n c o n g r u o u s t h e r e t o . " See, e.g. , M o t o r C l u b o f Iowa v. 
Department o f T r a n s p o r t a t i o n , ~!T65 N.W.2d 151, 153 (Iowa 1978) ; 
Long v. Board o f S u p e r v i s o r s o f Benton County, 258 Iowa 278, 142 
N.W.2d 378, 381 (1966) . See a l s o Graham v. W o r t h i n g t o n , 259 Iowa 
845, 146 N.W.2d 626, 631-"632" 7T96"6) ; S t a t e v. T a l e r i c o , 227 Iowa 
1315, 290 N.W. 660, 663 (1940). T h i s c o n s t i t u t i o n a l language " i s 
t o be l i b e r a l l y c o n s t r u e d r a t h e r t h a n i n t e r p r e t e d i n a narrow, 
t e c h n i c a l o r c r i t i c a l manner." F r o s t v. S t a t e , s u p r a , 172 N.W.2d 
a t 580 (and c a s e s c i t e d t h e r e i n ) . 

F i n a l l y , we s t a t e d i n Op.Att'yGen. #84-10-8 t h a t t h e purpose 
o f t h e s u f f i c i e n c y o f t i t l e r e q u i r e m e n t o f A r t . I I I , . § 29, i s : 

. . . t o p r e v e n t s u r p r i s e and f r a u d upon t h e 
p e o p l e and t h e l e g i s l a t u r e . ( c i t a t i o n 
o m i t t e d ) I n d e t e r m i n i n g t h e s u f f i c i e n c y o f a 
t i t l e , c o u r t s examine whether anyone r e a d i n g 
t h e t i t l e o f an a c t c o u l d r e a s o n a b l y assume 
t h a t t h e r e a d e r w o u l d be a p p r i s e d o f a l l o f 
i t s m a t e r i a l p r o v i s i o n s . ( c i t a t i o n s o m i t t e d ) 

Op.Att'yGen. #84-10-8 a t 4. 

A p p l y i n g t h e s e p r i n c i p l e s i n t h e p r e s e n t c a s e , we c o n c l u d e 
t h a t c h . 1225 i s n o t u n c o n s t i t u t i o n a l under A r t . I l l , § 29. 
C h a p t e r 1225 imposes a n o t i c e r e q u i r e m e n t f o r a d v e r t i s i n g by a 
" p u b l i c u t i l i t y . " The t i t l e o f t h i s a c t s t a t e s t h e r e q u i r e m e n t 
a p p l i e s t o " c e r t a i n p u b l i c u t i l i t i e s . " We b e l i e v e c o n s t r u i n g t h e 
term " c e r t a i n " as r e s t r i c t i n g a p p l i c a t i o n o f t h e a c t t o some 
p u b l i c u t i l i t i e s and n o t o t h e r s i s a "narrow, t e c h n i c a l , and 
c r i t i c a l " c o n s t r u c t i o n w h i c h r u n s c o n t r a r y t o t h e l i b e r a l 
c o n s t r u c t i o n t o be a c c o r d e d t i t l e l a nguage. Use o f t h e word 
" c e r t a i n " i n no way m i s l e a d s t h e p u b l i c o r t h e l e g i s l a t u r e as t o 
the s u b s t a n c e o f t h e a c t i t s e l f . T h e r e f o r e , t h e p u r p o s e o f t h e 
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c o n s t i t u t i o n a l r e q u i r e m e n t has been f u l l y s a t i s f i e d . T h i s i s n o t 
a c a s e , such as t h a t i n Op.Att'yGen. #84-10-8, where the t i t l e , 
a l t h o u g h v e r y s p e c i f i c a l l y d e t a i l i n g i t s p r o v i s i o n s , c o m p l e t e l y 
o m i t t e d r e f e r e n c e t o s i g n i f i c a n t p r o v i s i o n s r e l a t i n g t o changes 
i n m a g i s t r a t e s ' j u r i s d i c t i o n . G i v e n t h a t t h i s t i t l e o t h e r w i s e 
s u f f i c i e n t l y , i n d e e d e x a c t l y , e x p r e s s e s th e s u b j e c t o f the a c t , 
we f i n d no r e a s o n t o a c c o r d the word " c e r t a i n " a t e c h n i c a l 
meaning o f g r e a t e r i m p o r t a n c e t h a n the a c t u a l language o f the a c t 
i t s e l f . 

F o r t h e s e r e a s o n s , i t i s our o p i n i o n t h a t t h e t i t l e t o 
ch. 1225 i s n o t u n c o n s t i t u t i o n a l under A r t . I l l , § 29. 

I I . 

Your second q u e s t i o n i s whether the l e g i s l a t u r e i n t e n d e d , 
ch. 1225 t o a p p l y o n l y to r a t e - r e g u l a t e d u t i l i t i e s , g i v e n : 
1) t h a t t h e t i t l e r e f e r s t o " c e r t a i n p u b l i c u t i l i t i e s " w h i l e t h e 
a c t i t s e l f r e f e r s t o " p u b l i c u t i l i t i e s " g e n e r a l l y ; 2) t h a t n o t i c e 
i s t o be p r o v i d e d under the a c t as t o what a d v e r t i s i n g c o s t s a r e 
c h a r g e d t o customers and s t o c k h o l d e r s , w h i c h a r g u a b l y s u p p o r t s 
the n o t i o n t h a t the a c t a p p l i e s o n l y t o those u t i l i t i e s t h a t have 
s t o c k h o l d e r s , i . e . , r a t e - r e g u l a t e d u t i l i t i e s ; and 3) placement o f 
t h i s r e q u i r e m e n t i n a code s e c t i o n where a l l o t h e r s u b s e c t i o n s 
a p p l y o n l y t o r a t e - r e g u l a t e d u t i l i t i e s , n o t t o p u b l i c u t i l i t i e s 
g e n e r a l l y . I t i s our o p i n i o n t h a t t h e l e g i s l a t u r e c l e a r l y 
i n t e n d e d t h a t ch. 1225 a p p l y t o a l l p u b l i c u t i l i t i e s r a t h e r t h a n 
t o r a t e - r e g u l a t e d u t i l i t i e s a l o n e . 

Iowa Code Ch. 476 (1985) s e t s f o r t h p r o v i s i o n s f o r p u b l i c 
u t i l i t y r e g u l a t i o n . S e c t i o n 476.1 d e f i n e s a p u b l i c u t i l i t y as 
i n c l u d i n g : 

. any p e r s o n , p a r t n e r s h i p , b u s i n e s s 
a s s o c i a t i o n , o r c o r p o r a t i o n , d o m e s t i c o r 
f o r e i g n , owning o r o p e r a t i n g any f a c i l i t i e s 
f o r : 

1. F u r n i s h i n g gas by p i p e d d i s t r i b u t i o n 
s ystem o r e l e c t r i c i t y t o t h e p u b l i c f o r 
c o mpensation. 

2. F u r n i s h i n g communications s e r v i c e s 
t o t h e p u b l i c f o r c o m p e nsation. 

3. F u r n i s h i n g w a t e r by p i p e d d i s t r i b u 
t i o n s ystem t o the p u b l i c f o r c o m p e n s a t i o n . 

M u t u a l t e l e p h o n e companies i n w h i c h a t 
l e a s t f i f t y p e r c e n t o f t h e u s e r s a r e owners, 
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c o - o p e r a t i v e t e l e p h o n e c o r p o r a t i o n s or 
a s s o c i a t i o n s , t e l e p h o n e companies h a v i n g l e s s 
t h a n f i f t e e n t h o u s a n d customers and l e s s t h a n 
f i f t e e n t h o u s a n d a c c e s s l i n e s , m u n i c i p a l l y 
owned u t i l i t i e s , and u n i n c o r p o r a t e d v i l l a g e s 
w h i c h own t h e i r own d i s t r i b u t i o n systems a r e 
n o t s u b j e c t t o t h e r a t e r e g u l a t i o n p r o v i d e d 
f o r i n t h i s c h a p t e r . 

T h i s c h a p t e r does n o t a p p l y t o w a t e r 
works h a v i n g l e s s t h a n two thousand c u s 
tomers , m u n i c i p a l l y owned w a t e r w o r k s , o r 
r u r a l w a t e r d i s t r i c t s i n c o r p o r a t e d and 
o r g a n i z e d p u r s u a n t t o c h a p t e r s 357A and 504A, 
o r t o a p e r s o n f u r n i s h i n g e l e c t r i c i t y t o f i v e 
o r fewer customers from e l e c t r i c i t y t h a t i s 
p r o d u c e d p r i m a r i l y f o r the p e r s o n ' s own use. 

* * * 

T h i s s e c t i o n c l e a r l y s e t s f o r t h t h e c h a p t e r ' s a p p l i c a b i l i t y t o 
a l l v a r i e t i e s o f p u b l i c u t i l i t i e s . A l l e n t i t i e s p r o v i d i n g gas, 
e l e c t r i c i t y , communications s e r v i c e s , o r w a t e r t o t h e p u b l i c f o r 
c o m p e n s a t i o n a r e s u b j e c t t o r e g u l a t i o n u nder t h i s c h a p t e r . 
However, c e r t a i n t e l e p h o n e companies, a l l m u n i c i p a l u t i l i t i e s , 
and u n i n c o r p o r a t e d v i l l a g e s p r o v i d i n g t h e s e s e r v i c e s a r e n o t 
s u b j e c t t o t h e r a t e r e g u l a t i o n p r o v i s i o n s o f Ch. 476. A d d i t i o n 
a l l y , c e r t a i n w a t e r works and w a t e r d i s t r i c t s , as w e l l as i n d i 
v i d u a l s p r o v i d i n g e l e c t r i c i t y t o f i v e o r f e w e r c u s t o m e r s , a r e 
c o m p l e t e l y exempt f r o m Ch. 476. 

S e c t i o n 476.18 p r o v i d e s i n i t s e n t i r e t y as f o l l o w s : 

1. P u b l i c u t i l i t i e s s u b j e c t t o r a t e 
r e g u l a t i o n a r e p r o h i b i t e d f r o m i n c l u d i n g 
e i t h e r d T r e c t l y o r i n d i r e c t l y i n t h e i r 
c h a r g e s o r r a t e s t o customers th e c o s t s o f 
l o b b y i n g . 

2. L e g a l c o s t s and a t t o r n e y f e e s 
i n c u r r e d by a p u b l i c u t i l i t y s u b j e c t t o r a t e 
r e g u l a t i o n i n an a p p e a l i n s t a t e o r f e d e r a l 
c o u r t i n v o l v i n g t h e v a l i d i t y o f any a c t i o n o f 
t h e c ommission s h a l l n ot be i n c l u d e d e i t h e r 
d i r e c t l y o r i n d i r e c t l y i n t h e p u b l i c u t i l 
i t y ' s c h a r g e s o r r a t e s t o customers e x c e p t t o 
t h e e x t e n t t h a t r e c o v e r y o f l e g a l c o s t s and 
a t t o r n e y f e e s i s a l l o w e d by t h e c ommission. 
The commission s h a l l a l l o w a p u b l i c u t i l i t y 
t o r e c o v e r r e a s o n a b l e l e g a l c o s t s and 
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a t t o r n e y f e e s i n c u r r e d i n the a p p e a l . The 
commission may c o n s i d e r t h e degree o f s u c c e s s 
o f t h e l e g a l arguments o f t h e p u b l i c u t i l i t y 
i n d e t e r m i n i n g the r e a s o n a b l e l e g a l c o s t s and 
a t t o r n e y f e e s t o be a l l o w e d . 

3. P u b l i c u t i l i t i e s s u b j e c t t o r a t e 
r e g u l a t i o n a r e p r o h i b i t e d from i n c l u d i n g 
e i t h e r d i r e c t l y o r i n d i r e c t l y i n t h e i r 
c h a rges o r r a t e s t o customers t h e c o s t s o f 
a d v e r t i s i n g o t h e r t h a n a d v e r t i s i n g w h i c h i s 
r e q u i r e d by the commerce commission o r by 
o t h e r s t a t e o r f e d e r a l r e g u l a t i o n . However, 
t h i s s u b s e c t i o n does n o t a p p l y t o a u t i l i t y ' s 
a d v e r t i s i n g w h i c h i s deemed by t h e c o m m i s s i o n 
t o be n e c e s s a r y f o r the u t i l i t y ' s c u s t o m e r s 
and w h i c h i s approved by t h e commission. 

E v e r y ad w h i c h i s p u b l i s h e d , b r o a d c a s t , 
o r o t h e r w i s e d i s p l a y e d o r d i s s e m i n a t e d t o t h e 
p u b l i c by a p u b l i c u t i l i t y w h i c h i s t o be 
c h a r g e d t o t h e customers o f t h e p u b l i c 
u t i l i t y and w h i c h i s n o t r e q u i r e d by the 
commerce commission or by o t h e r s t a t e o r 
f e d e r a l r e g u l a t i o n s h a l l i n c l u d e a s t a t e m e n t 
i n t h e ad t h a t the c o s t s o f t h e ad a r e b e i n g 
c h a r g e d t o t h e customers o f t h e p u b l i c 
u t i l i t y . T h i s p a r a g r a p h does n o t a p p l y t o a 
u t i l i t y ' s p r o d u c t o r s e r v i c e t h a t i s o r 
becomes s u b j e c t t o c o m p e t i t i o n as d e t e r m i n e d 
by t h e commerce commission. 

A. T h i s s e c t i o n does not a p p l y t o a 
r u r a l e l e c t r i c c o o p e r a t i v e . 

(emphasis added) S u b s e c t i o n s one and two a r e e x p r e s s l y a p p l i 
c a b l e o n l y t o p u b l i c u t i l i t i e s s u b j e c t t o r a t e r e g u l a t i o n , as i s 
the f i r s t unnumbered p a r a g r a p h o f s u b s e c t i o n t h r e e . The second 
unnumbered p a r a g r a p h o f s u b s e c t i o n t h r e e ( t h e a c t i n q u e s t i o n ) 
r e f e r s t o p u b l i c u t i l i t i e s g e n e r a l l y . 

Throughout Ch. A76, the l e g i s l a t u r e has e x p r e s s l y imposed 
c e r t a i n r e q u i r e m e n t s on o n l y t h o s e u t i l i t i e s s u b j e c t t o r a t e 
r e g u l a t i o n ( s e e , e.g., § 476.5: "No p u b l i c u t i l i t y s u b j e c t t o 
r a t e r e g u l a t i o n s h a l l d i r e c t l y o r i n d i r e c t l y c h a r g e a g r e a t e r o r 
l e s s c ompensation f o r i t s s e r v i c e s t h a n t h a t p r e s c r i b e d i n i t s 
t a r i f f s , . . . " ) , w h i l e i m p o s i n g o t h e r r e q u i r e m e n t s on a l l p u b l i c 
u t i l i t i e s s u b j e c t t o Ch. A76 r e g u l a t i o n ( s e e , e. g., § 4 7 6 . 9 ( 1 ) : 
" E v e r y p u b l i c u t i l i t y s h a l l keep and r e n d e r t o t h e commission i n 
t h e manner and form p r e s c r i b e d by t h e commission u n i f o r m a c c o u n t s 
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o f a l l b u s i n e s s t r a n s a c t i o n s . " ) . C a r e f u l d e l i n e a t i o n between 
r a t e - r e g u l a t e d u t i l i t i e s and p u b l i c u t i l i t i e s g e n e r a l l y i s n o t 
o n l y e v i d e n t t h r o u g h o u t Ch. 476, b u t n e c e s s a r y f o r a c c u r a t e 
a p p l i c a t i o n o f i t s r e q u i r e m e n t s . Thus, we b e l i e v e t h a t t h e 
ph r a s e " s u b j e c t t o r a t e r e g u l a t i o n " w ould have been added t o 
ch. 1225 had t h e l e g i s l a t u r e i n t e n d e d t he a d v e r t i s i n g d i s c l o s u r e 
r e q u i r e m e n t t o be imposed o n l y on r a t e - r e g u l a t e d u t i l i t i e s r a t h e r 
t h a n on a l l p u b l i c u t i l i t i e s . A bsent i n c l u s i o n o f t h a t p h r a s e , 
we must c o n c l u d e t h a t t h e l e g i s l a t u r e i n t e n d e d t h e a d v e r t i s e m e n t 
d i s c l o s u r e r e q u i r e m e n t t o a p p l y t o a l l p u b l i c u t i l i t i e s . 

T h i s c o n c l u s i o n i s c o n s i s t e n t w i t h t h e Iowa Commerce 
Commission's i n t e r p r e t a t i o n o f ch. 1225. A c t i n g p u r s u a n t t o 
ch. 1225, t h e Commission r e c e n t l y adopted amendments t o t h e i r 
r u l e s i n 250 I.A.C. § 16.8 g o v e r n i n g a d v e r t i s i n g c o s t s . Iowa 
A d m i n i s t r a t i v e B u l l e t i n , September 12, 1984, ARC 4959. F o l l o w i n g 
t h e p u b l i c comment, p e r i o d o f t h e r u l e m a k i n g p r o c e s s , t h e Commis
s i o n r e p o r t e d t h e f o l l o w i n g : 

The Iowa A s s o c i a t i o n o f M u n i c i p a l 
U t i l i t i e s s u b m i t t e d t h a t m u n i c i p a l u t i l i t i e s 
s h o u l d be exempt from the r u l e . 1984 Iowa 
A c t s , House F i l e 2068 amending Iowa Code 
s e c t i o n 476.18, s u b s e c t i o n 3 (1983 S u p p l e 
m e n t ) , r e f e r s t o a " p u b l i c u t i l i t y . " T h i s 
t e r m encompasses b o t h r a t e - r e g u l a t e d and 
n o n r a t e - r e g u l a t e d u t i l i t i e s . T h e r e f o r e , 
m u n i c i p a l u t i l i t i e s w i l l n o t be exempt f r o m 
the t a g l i n e r e q u i r e m e n t . 

Iowa A d m i n i s t r a t i v e B u l l e t i n , December 5, 1984, ARC 5152. 

S e c t i o n 4.6(6) p r o v i d e s : 

I f a s t a t u t e i s ambiguous, t h e c o u r t , i n 
d e t e r m i n i n g t h e i n t e n t i o n o f t h e l e g i s l a t u r e , 
may c o n s i d e r among o t h e r m a t t e r s : 

•k -k -k 

6. The a d m i n i s t r a t i v e c o n s t r u c t i o n o f 
t h e s t a t u t e . 

F u r t h e r , t h e Iowa Supreme C o u r t has c o n s i s t e n t l y h e l d t h a t an 
agency's i n t e r p r e t a t i o n o f i t s own s t a t u t e i s e n t i t l e d t o 
d e f e r e n c e . See, e.g., S a y d e l E d u c a t i o n A s s o c i a t i o n v. P u b l i c 
Employment R e l a t i o n s B o a r d , 333 N.W.2d 486, 489 (Iowa 1983); 
C h u r c h i l l T r u c k L i n e s v. T r a n s p o r t a t i o n R e g u l a t i o n B o a r d , 274 
N.W. 2d 295, 298 (Iowa 1979); Iowa N a t i o n a l I n d u s t r i a T ~ L o a n 
Company v. Iowa S t a t e Department o f Revenue, 224 N.W.2d 437, 440 
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(Iowa 1974) . Thus, t o the e x t e n t use o f t h e term " p u b l i c 
u t i l i t y " i n ch. 1225 can be vie w e d as ambiguous, t h e Commerce 
Commission's i n t e r p r e t a t i o n o f t h a t term as encompassing b o t h 
r a t e - r e g u l a t e d and n o n r a t e - r e g u l a t e d u t i l i t i e s i s e n t i t l e d t o 
w e i g h t . 

We do n o t b e l i e v e use o f t h e t e r m " c e r t a i n " i n t h e t i t l e 
a f f e c t s our c o n c l u s i o n , though i t has been argued t h a t use o f 
t h i s t e r m e v i d e n c e s t h e l e g i s l a t u r e ' s i n t e n t t h a t t h e a c t be 
a p p l i e d o n l y t o p u b l i c u t i l i t i e s s u b j e c t t o r a t e r e g u l a t i o n . As 
d i s c u s s e d above, t h e p l a i n language o f the a c t r e f e r r i n g t o 
" p u b l i c u t i l i t i e s " g e n e r a l l y e v i d e n c e s t h e l e g i s l a t u r e ' s i n t e n t 
t h a t t h e a c t a p p l y t o a l l p u b l i c u t i l i t i e s r e g u l a t e d under 
Ch. 476. I n t h e absence o f an a m b i g u i t y i n t h e a c t i t s e l f , t h e 
Iowa Supreme C o u r t has h e l d t h a t a c o u r t may not r e f e r t o t h e 
preamble o r t i t l e o f t h e a c t t o a s c e r t a i n l e g i s l a t i v e i n t e n t . 
May's Drug S t o r e s v. S t a t e Tax Commission, 242 Iowa 319, 45 
N.W.2d 245, 251 (1951); S t a t e v. L i n s i g , 178 Iowa 484, 159 N.W. 
995, 996 (1916) ( a c t p r o h i b i t i n g work on Sunday i s unambiguoxis 
and cannot be l i m i t e d t o work d i s t u r b i n g the p u b l i c peace because 
t h e t i t l e s t a t e d "Of O f f e n s e s a g a i n s t the P u b l i c P e a c e " ) . 
Because we b e l i e v e ch. 1225 i s unambiguous, use o f the term 
" c e r t a i n " i n t h e t i t l e i s o f no consequence. See a l s o S u t h e r l a n d 
S t a t u t o r y C o n s t r u c t i o n , § 47.03 ( 4 t h ed.) ("Although the t i t l e i s 
p a r t o f the a c t , i t may n o t be us e d as a means o f c r e a t i n g an 
a m b i g u i t y when t h e body o f the a c t i t s e l f i s c l e a r . " ) ( f o o t n o t e 
o m i t t e d ) . 

I n a d d i t i o n , r e f e r e n c e i n t h e t i t l e o f the a c t t o 
"c u s t o m e r s " and " s t o c k h o l d e r s , " w h i l e t h e r e i s no m e n t i o n o f 
s t o c k h o l d e r s i n the a c t i t s e l f , i s o f l i t t l e i m p o r t a n c e . See 
f o o t n o t e 1, s u p r a . A p a r t from t h i s d i s c r e p a n c y , r e f e r e n c e i n t h e 
t i t l e t o " c u s t o m e r s " and " s t o c k h o l d e r s , " when, some p u b l i c 
u t i l i t i e s do n o t have s t o c k h o l d e r s , i s n o t i n c o n s i s t e n t and 
t h e r e f o r e i s o f no im p a c t i n d e t e r m i n i n g l e g i s l a t i v e i n t e n t as t o 
th e scope o f t h e a c t . By use o f t h e term " p u b l i c u t i l i t i e s , " t h e 
l e g i s l a t u r e sought t o impose t h e d i s c l o s u r e r e q u i r e m e n t on a l l 
u t i l i t i e s s u b j e c t t o Ch. 476 r e g u l a t i o n . U t i l i t i e s w i t h 
s t o c k h o l d e r s would be r e q u i r e d t o s t a t e the c o s t o f an ad p a i d 
f o r by s t o c k h o l d e r s and the c o s t p a i d by cus t o m e r s . U t i l i t i e s 
w i t h no s t o c k h o l d e r s would o b v i o u s l y be r e q u i r e d t o o n l y s t a t e 
t h e c o s t p a i d by cus t o m e r s . I n e i t h e r c a s e , t h e a p p a r e n t purpose 
o f t h e a c t , i . e . , t o i n f o r m u t i l i t y customers who pay t h e c o s t s 
o f a d v e r t i s i n g , w o u l d be s e r v e d . 

S i n c e r e l y , 

THERESA 0 1 CONNELL WEEG^ ; 
A s s i s t a n t A t t o r n e y G e n e r a l 

TOW:rep 



COUNTIES; Board of Supervisors; County J u d i c i a l Nominating 
Commission; Incompatibility of o f f i c e : Iowa Code § 331.216 
( 1 9 8 5 ) ; Iowa Code §§ 602.6501, 602.6503 (Supplement 1983). A 
board of supervisors may appoint themselves as members of a 
county j u d i c i a l nominating commission. (Weeg to Herrig, Dubuque 
County Attorney, 3/7/85) #85-3-5(L) 

March 7, 1985 

Mr. James W. Herrig 
Dubuque County Attorney 
Dubuque County Courthouse 
Dubuque, Iowa 52001 

Dear Mr. Herrig: 

You have requested an o f f i c i a l opinion of the Attorney 
General on several questions which have arisen since members of 
the Dubuque County board of supervisors have appointed themselves 
to the county j u d i c i a l magistrate appointing commission. Your 
questions are as follows: 

1. Does Section 331.216, the Code, 
permit Supervisors to appoint themselves to 
incompatible o f f i c e s ? 

2. I f a Supervisor may hold 
incompatible o f f i c e s simultaneously, i s there 
a l i m i t a t i o n on the number of f u l l - t i m e 
s a l a r i e d positions which an i n d i v i d u a l 
Supervisor may hold? 

3. Are the positions of County 
Supervisor and Commissioner of a County 
J u d i c i a l Magistrate Appointing Commission 
incompatible positions? 

4. Does the appointment of a Supervisor 
to the p o s i t i o n of Commissioner of a County 
J u d i c i a l Appointing Commission work a 
vacation of the O f f i c e of County Supervisor? 

5. Is t h i s true i f the appointment i s 
conditional? 
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6. Does a person voting nay on such 
appointment suffer the consequence of h i s or 
her p o s i t i o n by v i r t u e of such appointment? 

Introduction 
Iowa Code §§ 602.6501-.6505 (1983 Supplement) governs county 

magistrate appointing commissions. Members of such a commission 
include a d i s t r i c t judge designated by the c h i e f judge, one or 
two attorneys elected by the attorneys i n the county, and two or 
three members appointed by the board of supervisors. 
§ 602.6501(1). Section 602.6503 provides guidelines to be 
followed by the supervisors i n appointing the commissioners: 

1. The board of supervisors of each 
county s h a l l appoint three electors to the 
magistrate appointing commission f o r the 
county for six-year terms beginning 
January 1, 1979 and each s i x t h year 
thereafter. However, i f there i s only one 
attorney elected pursuant to section 
602.6504, the county board of supervisors 
s h a l l only appoint two commissioners, and i f 
no attorney i s elected, the board of 
supervisors s h a l l only appoint one 
commissioner. 

2. The board of supervisors s h a l l not 
appoint an attorney or an active law 
enforcement o f f i c e r to serve as a 
commissioner. 

* * * 

Thus, the only express statutory requirements f o r the 
commissioners appointed by the supervisors are that they be 
electors and that they are not attorneys or active law 
enforcement o f f i c e r s . 

The doctrine of i n c o m p a t i b i l i t y holds that " i f a person, 
while occupying one o f f i c e , accepts another incompatible with the 
f i r s t , he ipso facto vacates the f i r s t o f f i c e , 'and h i s t i t l e 
thereto i s thereby terminated without any other act or 
proceeding."' State v. White, 257 Iowa 606, 133 N.W.2d 903, 904 
(1965), c i t i n g State v. Anderson, 155 Iowa 271, 136 N.W. 128, 129 
(1912). However, Iowa Code § 331.216 (1985) provides: 

Unless otherwise provided by state statute, a 
supervisor may serve as a member of any 
appointive board, commission, or committee of 
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t h i s state, a p o l i t i c a l subdivision of t h i s 
state, or a nonprofit corporation or agency-
receiving county funds. 

This provision was enacted i n 1981. See 1981 Iowa Acts, ch. 117, 
§ 215. This law e f f e c t i v e l y overruled the common law doctrine of 
in c o m p a t i b i l i t y of public o f f i c e s with regard to members of 
boards of supervisors serving i n other appointive p o s i t i o n s . 

I. 
We turn now to your s p e c i f i c questions. F i r s t , i n response 

to your t h i r d question, we do not believe the positions of 
supervisor and commissioner of a county j u d i c i a l magistrate 
appointing commission are incompatible, as § 331.216 authorizes 
supervisors to serve on other appointive commissions. J u d i c i a l 
magistrate appointing commissions are appointive p o s i t i o n s . 
See §§ 602.6501(1), 602.6503. Given this"conclusion, we f i n d i t 
unnecessary to answer your other questions. 

I I . 
Your f i r s t question asks whether § 331.216 permits the 

supervisors to appoint themselves to incompatible o f f i c e s . 
Because we have concluded the o f f i c e s i n question are not 
incompatible, i t i s not necessary to reach t h i s exact question. 
However, a question remains as to whether the supervisors may 
appoint themselves as members of t h i s commission. 

There i s no express p r o h i b i t i o n i n § 602.6503 against the 
supervisors appointing themselves as members of the commission. 
We can f i n d no other l e g a l p r o h i b i t i o n against such appointments. 
Accordingly, i f the supervisors are otherwise q u a l i f i e d under 
§ 602.6503, i . e . , they are electors and are not attorneys or 
active law enforcement o f f i c e r s , i t i s our opinion that the 
supervisors may appoint themselves to the commission. _C_f. Iowa 
Constitution, Art. I l l , § 39A (granting counties home r u l e 
authority "to determine t h e i r l o c a l a f f a i r s and government" to 
the extent i t i s not inconsistent with state law); Iowa Code 
§ 331.301 (1985). We do not take any p o s i t i o n with regard to the 
wisdom of t h i s action. 

In conclusion, we note the c o n f l i c t of i n t e r e s t doctrine i s 
l i k e l y to be inapplicable i n t h i s s i t u a t i o n . We have previously 
stated that a c o n f l i c t of i n t e r e s t "generally develops whenever a 
person serving i n public o f f i c e may gain any private advantage, 
f i n a n c i a l or otherwise, from such service." 1982 Op.Att'yGen. 
220, 221. I t i s hard to see how the supervisors i n the present 
case could gain any private advantage from serving on a 
magistrate nominating commission. Members of the commission 
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serve without compensation and are reimbursed f o r only actual and 
necessary expenses. § 602.6501(3). We can i d e n t i f y no other 
private advantage the supervisors could gain from t h i s dual 
service. 

We also do not believe a c o n f l i c t e xists between the duties 
of each p o s i t i o n . The commission's function i s l i m i t e d . See 
§ 602.6403. There are few, i f any, situa t i o n s i n which we can 
foresee that the r e s p o n s i b i l i t i e s of one p o s i t i o n would overlap 
or c o n f l i c t with the r e s p o n s i b i l i t i e s of the other. Further, 
§ 331.216 contemplates such dual service. 

In conclusion, i t i s our opinion that a board of supervisors 
may appoint themselves as members of a county j u d i c i a l nominating 
commission. 

Sincerely 

TOW:rep 



STATE OFFICERS AND DEPARTMENTS; M e r i t compensation and pay p l a n s ; 
Comparable w o r t h . 1984 Iowa A c t s , Ch. 1314, §§ 3 and 4; Iowa 
Code §§ 19A.9(1) and (2) (1983). I t i s n o t n e c e s s a r y t o f o l l o w 
the p r o c e d u r e s p r e s c r i b e d i n §§ 19A.9(1) and (2) t o implement t h e 
comparable w o r t h a d j u s t m e n t s r e q u i r e d by Ch. 1314. (Weeg t o 
M i t c h e l l , C h a i r p e r s o n , Iowa M e r i t Employment Department, 3/5/85) 
#85-3-4(L) 

March 5, 19 85 

Ms. J o a n M i t c h e l l , C h a i r p e r s o n 
Iowa M e r i t Employment Department 
Grimes B u i l d i n g 
L O C A L 

Dear Ms. M i t c h e l l : 

You have r e q u e s t e d a f o r m a l o p i n i o n o f t h e A t t o r n e y G e n e r a l 
on t h e f o l l o w i n g q u e s t i o n : 

Are t h e pay grade, a d j u s t m e n t s p r o v i d e d f o r in. 
1984 Iowa A c t s , C h a p t e r 1314, S e c t i o n s 3 and 4, 
f i r s t s u b j e c t t o the p r o c e d u r e s r e q u i r e d i n 
t h e a d m i n i s t r a t i v e r u l e s o f t h e M e r i t Employment 
Commission, p r o m u l g a t e d i n a c c o r d a n c e w i t h 
Iowa Code §§19A.19(1) and (2) (1983)? 

I t i s o u r o p i n i o n t h a t the p r o v i s i o n s o f §§ 19A.9(1) and (2) a r e 
i n a p p l i c a b l e t o t h e comparable w o r t h a d j u s t m e n t s o f Ch. 1314. 
Our r e a s o n s a r e as f o l l o w s : 

S e c t i o n 19A.9 p r o v i d e s t h e m e r i t employment commission i s t o 
adopt r u l e s w h i c h s h a l l p r o v i d e , i n t e r a l i a , as f o l l o w s : 

1. F o r t h e p r e p a r a t i o n , m a i n t e n a n c e , and. 
r e v i s i o n o f a p o s i t i o n c l a s s i f i c a t i o n p l a n 
f r o m a s c h e d u l e by s e p a r a t e department f o r 
each p o s i t i o n and t y p e o f employment n o t 
o t h e r w i s e p r o v i d e d by l a w i n s t a t e government 
as approved by the e x e c u t i v e c o u n c i l f o r a l l 
p o s i t i o n s i n the m e r i t system . . . S c h e d u l e s 
o f p o s i t i o n s and t y p e s o f employment n o t o t h e r w i s e 
p r o v i d e d by law s h a l l be r e v i e w e d a t l e a s t once ' 
each y e a r by the g o v e r n o r and s u b m i t t e d t o t h e 
e x e c u t i v e c o u n c i l f o r c o n t i n u i n g a p p r o v a l . 
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2. F o r a pay p l a n w i t h i n t h e p u r v i e w o f an 
a p p r o p r i a t i o n made by t h e g e n e r a l assembly 
and n o t o t h e r w i s e p r o v i d e d by law f o r a l l 
employees i n t h e m e r i t s y s t e m , a T t e r c o n s u l t a 
t i o n w i t h a p p o i n t i n g a u t h o r i t i e s w i t h due 
r e g a r d t o t h e r e s u l t s o f a c o l l e c t i v e 
b a r g a i n i n g agreement n e g o t i a t e d under the 
p r o v i s i o n s o f c h a p t e r 20 and a f t e r a p u b l i c 
h e a r i n g h e l d by t h e commission. Such pay p l a n 
s h a l l become e f f e c t i v e o n l y a f t e r i t has been 
approved by t h e e x e c u t i v e c o u n c i l a f t e r 
s u b m i s s i o n f r o m th e commission .... 

* * * 

(emphasis added). 570 I.A.C. §§3.1-4.15 c o n t a i n t h e r u l e s 
p r o m u l g a t e d by the m e r i t employment commission p u r s u a n t t o t h e s e 
s t a t u t o r y p r o v i s i o n s . 

1984 Iowa A c t s , C h a p t e r 1314, e s t a b l i s h e s comparable w o r t h 
s a l a r y a d j u s t m e n t s f o r s t a t e employees based on a comparable 
w o r t h pay system. S e c t i o n s 1.2-1.4 o f t h a t A c t d e s c r i b e t h e 
p r o c e s s by w h i c h j o b t i t l e s a r e a s s i g n e d a f a c t o r d e t e r m i n e d 
s c o r e . Upon c o m p l e t i o n o f t h i s p r o c e s s , a t a b l e c o n t a i n e d |n 
§ 1.1 a s s i g n s a pay grade t o each f a c t o r d e t e r m i n e d s c o r e . 
S e c t i o n t h r e e 1 o f t h a t A c t p r o v i d e s f o r i m p l e m e n t a t i o n o f 
comparable w o r t h a d j u s t m e n t s f o r n o n c o n t r a c t u a l employees under 
the m e r i t s ystem on o r a f t e r J a n u a r y 1, 1985. S e c t i o n f o u r 
p r o v i d e s f o r i m p l e m e n t a t i o n f o r c o n t r a c t u a l employees c o n s i s t e n t 
w i t h C h a p t e r 20, t h e Iowa P u b l i c Employment P v.elations A c t . 

Y o u r q u e s t i o n a r i s e s because §§ 19A.9(1) and (2) r e q u i r e 
c e r t a i n p r o c e d u r e s t o be f o l l o w e d b e f o r e c l a s s i f i c a t i o n and pay 
p l a n s become e f f e c t i v e , such as p u b l i c h e a r i n g s , r e v i e w by t h e 
m e r i t employment commission and t h e g o v e r n o r , and a p p r o v a l by t h e 
e x e c u t i v e c o u n c i l . I m p l e m e n t a t i o n o f comparable w o r t h 
a d j u s t m e n t s i n v o l v e s m o d i f i c a t i o n s t o the c l a s s i f i c a t i o n and pay 
p l a n s . The q u e s t i o n i s whether t h e s e a d j u s t m e n t s may be 
implemented w i t h o u t c o m p l y i n g w i t h §§ 19A.9(1) and ( 2 ) . 

I t i s o u r u n d e r s t a n d i n g t h a t t h e m e r i t c l a s s i f i c a t i o n p l a n 
c o n s i s t s o f j o b c l a s s i f i c a t i o n s and assignment o f t h o s e 
c l a s s i f i c a t i o n s t o a pay g r a d e ; t h e m e r i t pay p l a n a s s i g n s each 
pay grade t o a s p e c i f i c s a l a r y . 
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T h i s q u e s t i o n may be ansx^ered by r e f e r r i n g t o t h e ex p r e s s 
language of §§ 19A.9(1) and ( 2 ) . As emphasized above, t h e s e 
s e c t i o n s impose c e r t a i n r e q u i r e m e n t s f o r , i n t e r a l i a , 
p r e p a r a t i o n , r e v i e w , and a p p r o v a l o f a c l a s s i f i c a t i o n and pay 
p l a n "not o t h e r w i s e p r o v i d e d by l a w . " I n b r i e f , § 19A.9 a p p l i e s 
o n l y i f t h e l e g i s l a t u r e has n o t e s t a b l i s h e d a l t e r n a t i v e 
p r o v i s i o n s . 

T h i s r e a d i n g i s c o n s i s t e n t w i t h the Iowa Supreme C o u r t ' s 
d e c i s i o n i n P e t e r s v. Iowa Employment S e c u r i t y Commission, 235 
N.W.2d 306 (Iowa 1975). I n P e t e r s , the IESC c h a l l e n g e d i n c l u s i o n 
o f t h e i r employees under t h e m e r i t c l a s s i f i c a t i o n and pay p l a n s , 
a r g u i n g t h a t a s e p a r a t e s t a t u t o r y p r o v i s i o n , w h i c h was en a c t e d 
p r i o r t o t h e c r e a t i o n o f t h e s t a t e m e r i t system, a u t h o r i z e d IESC 
t o e s t a b l i s h a _ c l a s s i f i c a t i o n and pay p l a n f o r i t s employees. 
The Supreme C o u r t n o t e d t h a t Ch. 19A was t h e l a t e r e n a c t e d 
s t a t u t e , t h a t IESC employees were n ot among the e x p r e s s l y 
exempted employees i n Ch. 19A, and t h a t u n i f o r m i t y was the g o a l 
sought t o be a t t a i n e d by c r e a t i o n o f the m e r i t system. The C o u r t 
a l s o s t a t e d : 

I n r e v i e w i n g a u n i f o r m c l a s s i f i c a t i o n and pay 
p l a n " f o r each p o s i t i o n and type o f employment 
n o t o t h e r w i s e p r o v i d e d by law" we b e l i e v e t h e 
l e g i s l a t u r e i n t e n d e d t o e x c l u d e o n l y p o s i t i o n s 
o r t y p e s o f employment i n w h i c h a s t a t u t e m i g h t 
d i r e c t l y c l a s s i f y a p o s i t i o n o r f i x t h e compensa
t i o n f o r i t . We a c c o r d t h i s meaning t o t h e 
e x p r e s s i o n "not o t h e r w i s e p r o v i d e d by law" each 
t i m e i t i s used i n §§19A.9(1) and ( 2 ) . 

235 N.W.2d a t 310. F o r t h e s e r e a s o n s , the C o u r t f o u n d the two 
s t a t u t e s i r r e c o n c i l a b l e and t h a t Ch. 1.9A had i m p l i e d l y r e p e a l e d 
t h e s t a t u t o r y p r o v i s i o n s c r e a t i n g a s e p a r a t e c l a s s i f i c a t i o n and 
pay p l a n f o r IESC employees. 

The Supreme C o u r t ' s d e f i n i t i o n o f the p h r a s e "not o t h e r w i s e 
p r o v i d e d by l a w " l e a d s us t o c o n c l u d e t h a t t h e p r o v i s i o n s o f 
Ch. 1314 w h i c h a f f e c t the c l a s s i f i c a t i o n and pay p l a n s a r e 
" o t h e r w i s e p r o v i d e d by law" and t h e r e f o r e a r e n o t s u b j e c t t o t h e 
r e q u i r e m e n t s o f §.§ 19A.9(1) and ( 2 ) . C h a p t e r 1314 d i r e c t l y 
p r o v i d e s f o r assignment o f j o b c l a s s i f i c a t i o n s t o a c e r t a i n pay 
grade; i n d e e d , a t a b l e i s p r o v i d e d t o make t h e s e a s s i g n m e n t s . 
Thus, Ch. 1314 " d i r e c t l y [ c l a s s i f i e s ] a p o s i t i o n o r [ f i x e s ] t h e 
compensation f o r i t , " and t h e r e f o r e i s " o t h e r w i s e p r o v i d e d by 
law" and o u t s i d e t h e scope o f §§ 19A.9(1) and ( 2 ) . 
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I n c o n c l u s i o n , i t i s our o p i n i o n t h a t i t i s n o t n e c e s s a r y t o 
f o l l o w t h e p r o c e d u r e s p r e s c r i b e d i n §§ 19A.9(1) and (2) t o 
implement t h e comparable w o r t h a d j u s t m e n t s r e q u i r e d by Ch. 1314. 

S i n c e r e l y , 

l e r e s a O ' C o n n e l l 
A s s i s t a n t A t t o r n e ! 

TOW:js 



PUBLIC SAFETY, DEPARTMENT OF: Private Investigations. 1984 Iowa 
Acts, chapter 1235, §1(6). The d e f i n i t i o n of "private detective 
businesses" subject to l i c e n s i n g in 1984 Iowa Acts, chapter 1235, 
§1(6), does not encompass in d i v i d u a l s engaged simply to analyze 
evidence, photograph evidence, or give expert testimony. I t does 
include persons who conduct searches or investigations to locate 
and secure evidence so that i t can be analyzed or photographed 
(Hayward to Welsh, State Senator, 3/5/85) #85-3-3(L) 

March 5, 1985 

The Honorable Joseph J. Welsh 
Iowa State Senator 
Statehouse 
L O C A L 

Dear Senator-Welsh: 

You have asked t h i s o f f i c e for an opinion regarding the 
d e f i n i t i o n of the "private i n v e s t i g a t i o n business" set fort h 
i n 1984 Iowa Acts, chapter 1235, §1, which states i n pertinent 
part: 

As used i n t h i s chapter unless the context 
otherwise requires: 

* * * 

6. "Private i n v e s t i g a t i o n business" means the 
business of making, f o r h i r e or reward, 
an i n v e s t i g a t i o n for the purpose of obtain
ing information on any of the following 
matters: 

a. Crimes or wrongs done or threatened. 
b. The habits, conduct, movements, where

abouts, associations, transactions, 
reputations, or character of a person. 

c. The c r e d i b i l i t y of witnesses or other 
persons. 

d. The location or recovery of l o s t 
property. 

e. The cause, o r i g i n , or r e s p o n s i b i l i t y 
for f i r e s , accidents, or i n j u r i e s to 
property. 

f. The truth or f a l s i t y of a statement 
or representation. 

g. Detection of deception. 
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h. The business of securing evidence 
to be used before authorized i n 
ve s t i g a t i n g committees, boards of 
award or a r b i t r a t i o n , or i n the 
t r i a l of c i v i l or criminal cases. 

S p e c i f i c a l l y you ask whether t h i s section includes within i t s 
coverage the a c t i v i t i e s of i n d i v i d u a l s , such as doctors, engineers 
or photographers, who prepare or examine evidence for the purpose 
of giving opinions at t r i a l s or hearings for p a r t i e s at such 
proceedings. I t i s our opinion that t h i s d e f i n i t i o n includes only 
those persons engaged to seek out evidence and that i t does not 
include those persons whose a c t i v i t i e s are l i m i t e d to examining 
or photographing of evidence or to persons whose a c t i v i t i e s are 
lim i t e d to providing expert opinions on such examinations or 
photography. 

The f i r s t question i s whether the i n d i v i d u a l involved i s 
"making . . . an i n v e s t i g a t i o n . " The word " i n v e s t i g a t i o n " should 
be given i t s meaning i n general usage unless the context of the 
statute c l e a r l y indicates a contrary intent. Iowa Code §4.1(2) 
(1983). To "investigate" means "to search in t o so as to learn 
the f a c t s ; inquire into systematically." Webster's New World 
Dictionary 741 (2d ed. 1972). An i n d i v i d u a l who i s engaged 
s o l e l y for the purpose of expressing an expert opinion does not 
conduct a search and, therefore, does not conduct an i n v e s t i g a t i o n . 
S i m i l a r l y , an i n d i v i d u a l who conducts an analysis of evidence on 
behalf of a party to l i t i g a t i o n or i n a n t i c i p a t i o n of l i t i g a t i o n , 
but who i s not engaged for the purpose of l o c a t i n g or gathering 
the evidence to be examined, does not conduct an i n v e s t i g a t i o n . 
This sense of the word " i n v e s t i g a t i o n " i s strengthened by 1984 
Iowa Acts, chapter 1235, §1(6)(h), which r e f e r s to the "business 
of securing evidence" f o r use i n t r i a l s or hearings. 

S i m i l a r l y , a photographer who i s engaged to photograph a 
p a r t i c u l a r place or thing i s not conducting an i n v e s t i g a t i o n 
because no search i s involved. I f , on the other hand,.the i n 
d i v i d u a l i s i n the business of f i r s t f inding and then photo
graphing evidence, the camera i s but a t o o l of that i n d i v i d u a l ' s 
private i n v e s t i g a t i o n business. 
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For these reasons, i t i s our opinion that the d e f i n i t i o n i n 
1984 Iowa Acts, chapter 1235, §1(6), does not encompass i n d i v i d u a l s 
engaged simply to analyze evidence, photograph evidence, or give 
expert testimony. I t does include persons who conduct searches 
or investigations to locate and secure evidence so that i t can be 
analyzed or photographed. 

Respectfully yours, 

GARY L. VH_$.YWARD ' 
Assistant Attorney General 
Public Safety D i v i s i o n 

GLHrmjs 



COUNTIES; Board of Supervisors; County Compensation Board; 
Reductions to compensation board's recommendations. Iowa Code 
§ 331.907(2) (1983). Reductions to the compensation board's 
recommendations are to be made i n the t o t a l amount of the 
recommended compensation rather than i n the amount of the 
recommended increase. There are no l i m i t a t i o n s In the percentage 
amount by which the supervisors may reduce the recommendations, 
so long as the percentage i s equal f o r each o f f i c e r , even i f the 
equal percentage reduction may r e s u l t i n an o f f i c e r r e c e i v i n g a 
salary which i s less than that received the preceding year. 
(Weeg to Martens, Iowa County Attorney, 3/4/85) #85-3-2(L) 

March 4, 1985 

Mr. Kenneth R. Martens 
Iowa County Attorney 
1060 Court Avenue 
Marengo, Iowa 52301 

Dear Mr. Martens: 

You have requested an opinion of the Attorney General on 
several questions r e l a t i n g to the salary recommendations the 
county compensation board submits to the board of supervisors. 
Your questions are as follows: 

1. Does the board of supervisors lower 
the compensation board's salary increase f o r 
each of the o f f i c e r s by an equal percentage 
or does the board of supervisors lower the 
t o t a l recommended compensation schedule, 
which includes the salary plus the recom
mended increase, for the next year, by an 
equal percentage? 

2. I f the board of supervisors cannot 
reduce the recommended increase of the 
compensation board by 100 percent, what 
percentage l i m i t a t i o n , i f any, i s there on 
the amount of reduction the board of super
v i s o r s can make regarding the compensation 
board recommended salary schedule? 

3. I f the board of supervisors has the 
power to reduce equally the recommended 
compensation board salary schedule, which 
would include any raises granted by the 
compensation board, and i f the s a l a r i e s of 
the o f f i c e r s are. not a l l equal, i f an equal 
reduction of salary applied to a l l o f f i c e r s 
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would r e d u c e a p a r t i c u l a r o f f i c e r ' s s a l a r y 
l e s s t h a n what he was r e c e i v i n g f o r t h e p r i o r 
y e a r , i s t h e b o a r d o f s u p e r v i s o r s a u t h o r i z e d 
t o r educe s a l a r i e s t o t h i s l e v e l ? 

I n t r o d u c t i o n 

Iowa Code § 331.907 (1983) governs p r e p a r a t i o n and a d o p t i o n 
o f a compensation s c h e d u l e f o r e l e c t e d c o u n t y o f f i c e r s . Subsec
t i o n 1 r e q u i r e s t h e c o u n t y compensation b o a r d t o , i n t e r a l i a , 
p r e p a r e "a recommended compensation s c h e d u l e " f o r t h e s e o f f i c e r s . 
F o l l o w i n g a p u b l i c h e a r i n g , t h e compensation b o a r d i s t o p r e p a r e 
a " f i n a l c o mpensation s c h e d u l e recommendation." S u b s e c t i o n 2 
t h e n p r o v i d e s : 

A n n u a l l y d u r i n g t h e month o f December, 
th e c o u n t y c o m p e n s a t i o n b o a r d s h a l l t r a n s m i t 
i t s recommended compensation s c h e d u l e t o t h e 
b o a r d o f s u p e r v i s o r s . The b o a r d o f s u p e r 
v i s o r s s h a l l r e v i e w t h e recommended compen
s a t i o n s c h e d u l e and d e t e r m i n e t h e f i n a l 
c o m p e n s a t i o n s c h e d u l e f o r t h e e l e c t e d c o u n t y 
o f f i c e r s w h i c h s h a l l n o t e x c e e d t h e recom
mended compensation s c h e d u l e . I n d e t e r m i n i n g 
t h e f i n a l c o m p ensation s c h e d u l e i f t h e b o a r d 
o f s u p e r v i s o r s w i s h e s t o r e d u c e t h e amount o f 
th e recommended compensation s c h e d u l e , t h e 
a n n u a l s a l a r y o r compensation o f each e l e c t e d 
c o u n t y o f f i c e r s h a l l be r e d u c e d an e q u a l 
p e r c e n t a g e . 

(emphasis added) 

VJe have p r e v i o u s l y o p i n e d t h a t § 331.907(2) a l l o w s t h e 
s u p e r v i s o r s o n l y two a l t e r n a t i v e s when t h e f i n a l c o m p e n s a t i o n 
s c h e d u l e recommendations a r e s u b m i t t e d t o them by t h e compen
s a t i o n b o a r d : t h e y may not i n c r e a s e t h e recommendations, b u t may 
e i t h e r a c c e p t the recommendations i n t h e i r e n t i r e t y o r reduce t h e 
recommendations an e q u a l p e r c e n t a g e . Op.Att'yGen. #83-3-21(L); 
1982 Op.Att'yGen. 316; 1982 Op.Att'yGen. 146; 1980 Op.Att'yGen. 
701; 1978 Op.Att'yGen. 111. Your q u e s t i o n i s whether, i n t h e 
event the s u p e r v i s o r s w i s h t o reduce t h e recommendations, t h o s e 
r e d u c t i o n s a r e t o be made i n t h e t o t a l s a l a r y , i . e . , t h e p r e v i o u s 
s a l a r y p l u s the recommended i n c r e a s e , o r t h e amount o f t h e 
recommended i n c r e a s e a l o n e . 

We b e l i e v e t h e e x p r e s s language o f § 331.907(2) p r o v i d e s an 
answer t o y o u r q u e s t i o n . As emphasized above, i f t h e s u p e r v i s o r s 
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wish to reduce the compensation board's recommendations, i t i s 
"the annual s a l a r y or compensation" of each o f f i c e r which i s to 
be reduced an equal percentage r a t h e r than the amount of the 
proposed i n c r e a s e . 

I I . 
Your second question r e f e r s to the language contained i n 

1977 Op.Att'yGen. I l l quoted above and asks whether there are 
l i m i t a t i o n s on the percentage amount by which the su p e r v i s o r s may 
reduce the compensation board's recommendations. I n 1977 

You noted i n your o p i n i o n request that language contained 
i n a previous o p i n i o n from t h i s o f f i c e would suggest a c o n t r a r y 
i n t e r p r e t a t i o n . In 1978 Op.Att'yGen. I l l we s t a t e d : 

We agree w i t h your c o n c l u s i o n that 
[§ 331.907(2)] allows the board of super
v i s o r s only two a l t e r n a t i v e a c t i o n s f o r 
determining the f i n a l compensation schedule 
of s a l a r i e s . The board of supe r v i s o r s may 
(1) accept the nominations of the county 
compensation board as submitted; or (2) the 
board may determine t h a t lower s a l a r i e s or 
compensation should be f i x e d , and I f i t does 
so, i t must reduce the recommended s a l a r y or 
compensation of each o f f i c e r by an equal 
percentage. 

A c c o r d i n g l y , i t i s our view that the 
boards of su p e r v i s o r s are not empowered by 
the. act to adjust recommended s a l a r i e s by 
reducing the recommended i n c r e a s e by 100% f o r 
each of the e l e c t e d o f f i c i a l s , nor are they 
empowered to adjust the recommended s a l a r i e s 
or compensation of some county o f f i c e r s and 
not other county o f f i c e r s . 

(emphasis added) The emphasized language suggests t h a t i t i s the 
recommended increase r a t h e r than the recommended s a l a r y which i s 
to be. reduced. However, we b e l i e v e t h i s was simply a m i s s t a t e 
ment; i n t h i s o p i n i o n , i n the sentence p r i o r to the one quoted 
above, we c o r r e c t l y stated, t h a t i f the board, of s u p e r v i s o r s 
wished to reduce the compensation board's recommendation " i t must 
reduce the recommended s a l a r y or compensation of each o f f i c e r by 
an equal percentage." (emphasis added) . J_d. This l a t t e r 
language i s In f a c t the language used by the s t a t u t e . To the 
extent that the language emphasized above i s i n c o n s i s t e n t w i t h 
our present c o n c l u s i o n , i t should be ignored. 
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Op.Att'yGen. I l l we s t a t e d t h a t t h e s u p e r v i s o r s may n o t r e d u c e 
" t h e recommended i n c r e a s e by 100%." However, as n o t e d i n 
f o o t n o t e one above, t h i s l anguage i s i n c o n s i s t e n t w i t h t h e 
e x p r e s s s t a t u t o r y language o f § 3 3 1 . 9 0 7 ( 2 ) , w h i c h we c o n s t r u e d i n 
our answer t o y o u r f i r s t q u e s t i o n as r e q u i r i n g e q u a l p e r c e n t a g e 
r e d u c t i o n s i n t h e amount o f t h e e n t i r e s a l a r y recommendation 
r a t h e r t h a n i n the amount o f t h e i n c r e a s e a l o n e . Language t o t h e 
c o n t r a r y i n 1978 Op.Att'yGen. I l l s h o u l d s i m p l y be d i s r e g a r d e d . 

I n s t e a d , we b e l i e v e t h e r e a r e no l i m i t a t i o n s on t h e p e r 
c e n t a g e amount by w h i c h t h e s u p e r v i s o r s may r e d u c e t h e compen
s a t i o n b o a r d ' s recommendations. As s e t f o r t h above, our p r e v i o u s 
o p i n i o n s make c l e a r t h a t under § 331.907(2) t h e s u p e r v i s o r s have 
o n l y two o p t i o n s upon r e c e i p t o f t h e compensation b o a r d ' s recom
m e n d a t i o n s : t h e y may e i t h e r a c c e p t t h e recommended s a l a r i e s as 
t h e y a r e , o r r e d u c e the s a l a r i e s o f each o f f i c e r by an e q u a l 
p e r c e n t a g e . There i s no e x p r e s s r e s t r i c t i o n on t h e amount o f t h e 
r e d u c t i o n t h e s u p e r v i s o r s may make, n o r can we f i n d a b a s i s f o r 
i m p l y i n g such a r e s t r i c t i o n . A c c o r d i n g l y , i t i s our o p i n i o n t h e 
s u p e r v i s o r s may e x e r c i s e t h e i r d i s c r e t i o n i n r e d u c i n g t h e recom
mended s a l a r i e s by any p e r c e n t a g e t h e y choose, so l o n g as t h a t 
p e r c e n t a g e r e d u c t i o n i s e q u a l f o r each o f f i c e r . 

I I I . 

Y our t h i r d q u e s t i o n asks w h e t h e r , i n making an e q u a l p e r 
c e n t a g e r e d u c t i o n , t h e s u p e r v i s o r s may reduce an o f f i c e r ' s s a l a r y 
b e l o w t h e amount o f t h e p r e v i o u s y e a r ' s s a l a r y . As you s t a t e In 
y o u r o p i n i o n r e q u e s t , t h i s p o s s i b i l i t y a r i s e s b ecause a l l 
o f f i c e r s do n o t r e c e i v e the same co m p e n s a t i o n , n o r a r e the 
recommended i n c r e a s e s always e q u a l . As s e t f o r t h i n r e s p o n s e t o 
y o u r second q u e s t i o n , we do n o t b e l i e v e t h e r e i s any l i m i t a t i o n 
on t h e p e r c e n t a g e amount by w h i c h t h e s u p e r v i s o r s may reduce t h e 
com p e n s a t i o n b o a r d ' s recommendations. T h e r e f o r e , i t i s f e a s i b l e 
t h a t i n a p p l y i n g t h e e q u a l p e r c e n t a g e r e q u i r e m e n t , some o f f i c e r s 
who r e c e i v e l e s s compensation t h a n o t h e r s c o u l d have t h e i r 
s a l a r i e s r e d u c e d b e l o w what t h e y were p a i d t h e p r e c e d i n g y e a r . 
There i s no l e g a l p r o h i b i t i o n a g a i n s t t h i s . The wisdom o f t h i s 
a c t i o n i s l e f t t o t h e d i s c r e t i o n o f t h e s u p e r v i s o r s . 

I n c o n c l u s i o n , i t i s our o p i n i o n t h a t r e d u c t i o n s t o t h e 
compensation b o a r d ' s recommendations a r e t o be made i n t h e t o t a l 
amount o f t h e recommended, c o m p e n s a t i o n r a t h e r t h a n i n t h e amount 
o f t h e recommended i n c r e a s e . There a r e no l i m i t a t i o n s i n the 
p e r c e n t a g e amount by w h i c h t h e s u p e r v i s o r s may r e d u c e t h e recom
m e n d a t i o n s , so l o n g as t h e p e r c e n t a g e i s e q u a l f o r each o f f i c e r , 
even i f t h e e q u a l p e r c e n t a g e r e d u c t i o n may r e s u l t i n an o f f i c e r 
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r e c e i v i n g a s a l a r y w h i c h i s l e s s t h a n t h a t r e c e i v e d t h e p r e c e d i n g 
y e a r . 

TOW:rep 

THERESA 0'CONNELL/WEEG 
A s s i s t a n t A t t o r n e y G e n e r a l 



HEALTH: Insurance. Iowa Code §§ 509.3(6), 514.7, 514B .K2) 
(1985); 1984 Iowa A c t s , ch. 1290. Covered d i a b e t i c o u t p a t i e n t 
self-management programs must be provided by knowledgeable h e a l t h 
care p r o f e s s i o n a l s and d i r e c t e d by a p h y s i c i a n , but the l e g i s 
l a t u r e d i d not mandate that each program be provided by r e g i s 
tered nurses and l i c e n s e d pharmacists. The Department of Health 
has a u t h o r i t y to adopt standards f o r covered programs. (McGuire 
to Pawlewski, Commissioner of P u b l i c H e a l t h , 4/25/85) #85-4-9(L) 

Mr. Norman Pawlewski A p r i l 25, 1985 
Commissioner of P u b l i c Health 
Lucas State O f f i c e B u i l d i n g 
L O C A L 
Dear Mr. Pawlewski: 

This i s i n response to your request f o r an op i n i o n of the 
Attorney General regarding 1984 Iowa A c t s , ch. 1290. S p e c i f i 
c a l l y you ask whether t h i s a c t , which provides f o r h e a l t h i n s u r 
ance coverage f o r diabetes education programs, r e q u i r e s that each 
program i n c l u d e a l i c e n s e d pharmacist. 

The s p e c i f i c s t a t u t o r y language i n question"'" s t a t e s : 
Covered d i a b e t i c o u t p a t i e n t s e l f management 
education programs s h a l l be provided by 
h e a l t h care p r o f e s s i o n a l s i n c l u d i n g , but not 
l i m i t e d t o , p h y s i c i a n s , r e g i s t e r e d nurses, 
and l i c e n s e d pharmacists who are knowledge
able about the disease process of diabetes 
and the treatment of d i a b e t i c p a t i e n t s . 

Aside from the requirement that the pr o v i d e r s be h e a l t h care 
p r o f e s s i o n a l s , the s t a t u t e i s s u s c e p t i b l e to d i f f e r e n t i n t e r p r e t a 
t i o n s as to the s p e c i f i c personnel requirements f o r covered 
programs. whether each program must in c l u d e p h y s i c i a n s , r e g i s 
t ered nurses, and l i c e n s e d pharmacists i s unclear from the 
language and so must be as c e r t a i n e d through determining the 
l e g i s l a t i v e i n t e n t . 

L e g i s l a t i v e i n t e n t i s determined from the s t a t u t e as a 
whole, not s o l e l y from a p a r t i c u l a r p a r t . DeMore v. D i e t e r s , 334 
N.W.2d 734, 737 (Iowa 1983). The language used, the object to be 

This language appears i n Iowa Code §§ 509.3(6), 514.7, 
514B .K2) (1985). 
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accomplished, and a c o n s t r u c t i o n which e f f e c t s the s t a t u t e ' s 
purpose are a l l c o n s i d e r a t i o n s i n determining the l e g i s l a t i v e 
i n t e n t . Pearson v. Robinson, 318 N.W.2d 188, 190 (Iowa 1982). 

The purpose of t h i s s t a t u t e i s to provide insurance coverage 
f o r diabetes education programs. E l i g i b l e programs must a l s o 
"meet standards developed by the s t a t e department of h e a l t h i n 
c o n s u l t a t i o n w i t h American diabetes a s s o c i a t i o n , Iowa a f f i l i a t e 
f o r c e r t i f i c a t i o n of o u t p a t i e n t diabetes education programs." 

I t i s our o p i n i o n that t h i s s e c t i o n r e q u i r e s t h a t programs 
be provided by h e a l t h care p r o f e s s i o n a l s who are knowledgeable 
about diabetes and i t s treatment but does not r e q u i r e that every 
program i n c l u d e p h y s i c i a n s , r e g i s t e r e d nurses, and l i c e n s e d 
pharmacists. We b e l i e v e the phrase " i n c l u d i n g , but not l i m i t e d 
t o , p h y s i c i a n s , r e g i s t e r e d nurses, and l i c e n s e d pharmacists" 
defines the preceding phrase, " h e a l t h care p r o f e s s i o n a l s . " The 
phrase s p e c i f i e s p a r t i c u l a r examples of those i n a general c l a s s . 
See United States v. Thevis, 474 F.Supp. 134 (N.D. Ga. 1979). 
The l e g i s l a t u r e has determined that persons i n these three 
p r o f e s s i o n s are h e a l t h care p r o f e s s i o n a l s and that other 
p r o f e s s i o n s may a l s o q u a l i f y . Had the l e g i s l a t u r e intended to 
r e q u i r e that each program i n c l u d e members of each of these 
p r o f e s s i o n s , we b e l i e v e i t would have sta t e d that each program 
s h a l l i n c l u d e a p h y s i c i a n , a r e g i s t e r e d nurse, and a l i c e n s e d 
pharmacist and may i n c l u d e other h e a l t h care p r o f e s s i o n a l s 
meeting the knowledge requirement. The l e g i s l a t u r e d i d 
s p e c i f i c a l l y s t a t e elsewhere i n each s e c t i o n that "[c]overage 
s h a l l apply only to programs d i r e c t e d and supervised by a 
p h y s i c i a n . . . " We b e l i e v e i t would have used s i m i l a r language 
had i t intended to impose a mandatory minimum requirement as to 
the types of p r o f e s s i o n a l s r e q u i r e d i n each program. Thus we 
conclude that the l e g i s l a t u r e d i d not r e q u i r e that each program 
n e c e s s a r i l y be provided by p h y s i c i a n s , r e g i s t e r e d nurses, and 
l i c e n s e d pharmacists. 

Each s e c t i o n of the Act a l s o confers express a u t h o r i t y f o r 
the Department of Health to develop standards f o r c e r t i f i c a t i o n 
of these programs i n c o n s u l t a t i o n w i t h the American Diabetes 
A s s o c i a t i o n . The Department could promulgate r u l e s r e q u i r i n g 
that each program i n c l u d e persons from c e r t a i n p r o f e s s i o n s under 
t h i s a u t h o r i t y i f i t had a reasonable b a s i s f o r the requirements 
and i f the standards were c o n s i s t e n t w i t h the s t a t u t e . The 
department could not, f o r example, define h e a l t h care p r o f e s 
s i o n a l s to exclude r e g i s t e r e d nurses or l i c e n s e d pharmacists who 
are knowledgeable about the disease process of diabetes and the 
treatment of d i a b e t i c p a t i e n t s as the l e g i s l a t u r e has e x p r e s s l y 
i n c l u d e d these p r o f e s s i o n s w i t h i n the term " h e a l t h care p r o f e s 
s i o n a l s . " 
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We have provided our c o n s t r u c t i o n of the s t a t u t e and the 
a u t h o r i t y of the Department under that s e c t i o n . The language of 
the f i n a l r u l e should be determined based on the s t a t u t o r y 
c r i t e r i a as construed i n t h i s o p i n i o n and the e x p e r t i s e of the 
Department, a f t e r c o n s i d e r a t i o n of comments submitted i n 
rulemaking. 

In c o n c l u s i o n , i t i s the op i n i o n of t h i s o f f i c e that w h i l e 
t h i s s t a t u t e mandates that h e a l t h care p r o f e s s i o n a l s provide the 
d i a b e t i c education programs, the language " i n c l u d i n g but not 
l i m i t e d t o , p h y s i c i a n s , r e g i s t e r e d nurses, and l i c e n s e d pharma
c i s t s " does not r e q u i r e that each program be provided by persons 
i n a l l three h e a l t h p r o f e s s i o n s . 

S i n c e r e l y , 

MAUREEN McGUIRE 
A s s i s t a n t Attorney General 

MM:rep 



COURTS; COUNTIES. Jury S e l e c t i o n ; Computer S e l e c t i o n Process. 
Iowa Code Chapter 609, § 609.24(2) (1983 Supp.). S e c t i o n 
609.24(2), which allows f o r e i t h e r manual drawing or computer 
s e l e c t i o n of persons to be c a l l e d to serve as p e t i t j u r o r s , does 
not e l i m i n a t e the duties of the c l e r k of c o u r t , the county 
s h e r i f f or the ex o f f i c i o j u r y commission members as set f o r t h i n 
Chapter 609. (Ryan to Davis, Scott County Attorney, 4/25/85) 
#85-4-8(L) 

A p r i l 25, 1985 

Mr. W i l l i a m E. Davis 
Scott County Attorney 
Scott County Courthouse 
416 West Fourth S t r e e t 
Davenport, Iowa 52801 
Dear Mr. Davis: 

You have posed two questions regarding Iowa Code s e c t i o n 
609.24(2) (Supp. 1983), which governs the drawing of p e t i t 
j u r o r s . .Chapter 609 sets f o r t h the procedures f o r s e l e c t i o n of 
grand j u r o r s , p e t i t j u r o r s and talesman, and d e t a i l s the d u t i e s 
of the a p p o i n t i v e j u r y commission members, the ex o f f i c i o j u r y 
commission members (the county a u d i t o r , county recorder and 
county c l e r k ) and the county s h e r i f f . 

Chapter 609 h i s t o r i c a l l y has had a two-fold purpose: to 
ensure that the burden of s e r v i n g on a j u r y i s e q u i t a b l y d i s 
t r i b u t e d among the r e s i d e n t s of a county and, more i m p o r t a n t l y , 
to ensure t h a t j u r o r s are drawn from a r e p r e s e n t a t i v e c r o s s -
s e c t i o n of the community, as i s c o n s t i t u t i o n a l l y r e q u i r e d . See 
State v. Lohr, 266 N.W.2d 1, 4 (Iowa 1978); State v. Wilson, T56" 
Iowa 309, 144 N.W. 47 rehearing denied 166 Iowa 309, 147 N.W. 739 
(1913). These goals are accomplished by p r o v i d i n g uniform 
procedures to formulate and c e r t i f y l i s t s , by p r o t e c t i n g the 
i n t e g r i t y of the l i s t s and by s e l e c t i n g names at random. 
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See Iowa Code §§ 609.1, 609.11, 609.17, 609.21, 609.24 (1983 and 
1983 Supp.). S u b s t a n t i a l compliance w i t h those procedures i s 
req u i r e d . See State v. Lohr, 266 N.W.2d at 6; State v. Carney, 
20 *Iowa 82 

Before the widespread use of computers, a l l drawing of p e t i t 
j u r o r s was accomplished by the manual drawing of names. The Iowa 
l e g i s l a t u r e recognized the changing technology when, i n 1983, i t 
amended Iowa Code s e c t i o n 609.24 to read as f o l l o w s : 

1. At the time of the drawing the appropriate 
box s h a l l be f i r s t thoroughly shaken i n the 
presence of the commissioners attending the 
drawing. Next the s e a l on the opening of the box 
s h a l l be broken i n the presence of the commission
e r s . One of the commissioners s h a l l then, without 
l o o k i n g at the b a l l o t s , s u c c e s s i v e l y draw the 
re q u i r e d number of names from the box, and succes
s i v e l y pass the b a l l o t s to one of the other 
commissioners, who s h a l l open the b a l l o t s as they 
are drawn, and read aloud the names on the b a l 
l o t s , and enter the names i n w r i t i n g on an appro
p r i a t e l i s t . 

2. Instead of the method provided i n subsection 
1 f o r the drawing of b a l l o t s , a computer s e l e c t i o n 
process may be used. 
You pose two questions regarding subsection 2 above. F i r s t , 

you ask whether the computer s e l e c t i o n process "supercede[s] the 
duties and o b l i g a t i o n s p r e v i o u s l y p r e s c r i b e d f o r the C l e r k and 
S h e r i f f by § 609.30 and § 609.31 of the 1983 Code." Second, you 
ask whether s e c t i o n 609.24(2) "exempt[s] the ex o f f i c i o j u r y 
commission members from the du t i e s regarding p e t i t j u r i e s . " In 
applying s e v e r a l r u l e s of s t a t u t o r y c o n s t r u c t i o n , i t appears that 
the answer to both questions i s "no." 

The primary r u l e of s t a t u t o r y c o n s t r u c t i o n i s to giv e e f f e c t 
to l e g i s l a t i v e i n t e n t . State v. Berry, 247 N.W.2d 263 (Iowa 
1976). In construing s t a t u t e s , courts w i l l consider the object 
to be accomplished and the e v i l to be remedied, and w i l l seek a 
reasonable c o n s t r u c t i o n that w i l l best e f f e c t the purpose of the 
s t a t u t e . State v. B i l l i n g s , 242 N.W.2d 726 (Iowa 1976). 

In s e c t i o n 609.24(2), i t appears that the l e g i s l a t u r e merely 
intended to s u b s t i t u t e a computer s e l e c t i o n process f o r the 
manual drawing of names. The l e g i s l a t u r e provided that i n s t e a d 
of the manual process of the "drawing of b a l l o t s , " a computer 
s e l e c t i o n process can be s u b s t i t u t e d . 
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There i s no i n d i c a t i o n i n the s t a t u t e that the l e g i s l a t u r e 
intended to change the purpose of Chapter 609. The s t a t u t o r y 
goals of ensuring an e q u i t a b l e and r e p r e s e n t a t i v e d i s t r i b u t i o n of 
j u r o r s remains the same whether the s e l e c t i o n i s made by hand or 
by computer. The goals of the s t a t u t e w i l l be served only i f the 
r e s p e c t i v e d u t i e s of the ex o f f i c i o commissioners and the s h e r i f f 
remain unchanged. Because the l e g i s l a t u r e intended to a l l o w f o r 
a computer s e l e c t i o n process, i t i s reasonable to conclude t h a t 
the d u t i e s of the county a u d i t o r and c l e r k of court might be 
modified i n order to f a c i l i t a t e the computer s e l e c t i o n so long as 
these m o d i f i c a t i o n s can be accomplished without compromising the 
goals of the s t a t u t o r y s e l e c t i o n process. 

For example, the a u d i t o r might apportion the number of 
j u r o r s by use of a computer. See Iowa Code § 609.4 (1983). The 
a u d i t o r and c l e r k of court might prepare a computer l i s t of names 
that can be ensured secrecy v i a l i m i t e d computer access. 
See Iowa Code § 609.15-.17 (1983). The same n o t i c e p r o v i s i o n s 
should apply f o r the a c t u a l drawing procedure i n order to ensure 
that an unbiased s e l e c t i o n process i s employed. See Iowa Code 
§§ 609.20-. 22 (1983). The c l e r k should r e t a i n t h e ~ l l u t y to keep 
the computer l i s t s ecret a f t e r the drawing. See Iowa Code 
§ 609.29 (1983). 

Regardless of the s e l e c t i o n process used, the c l e r k should 
f i l e the l i s t and upon court order i s s u e precepts to the s h e r i f f 
and the s h e r i f f should summon the j u r o r s . See Iowa Code 
§§ 609.30-.31 (1983). The l i s t should be f i l e d T s a p u b l i c 
record i n order to ensure the i n t e g r i t y of the l i s t and to 
provide p u b l i c n o t i c e of the l i s t . The s h e r i f f should summon the 
j u r o r s because a law enforcement agent more e f f e c t i v e l y conveys 
the importance of the duty to appear, the f a i l u r e of which can 
r e s u l t i n contempt. See Iowa Code § 609.33 (1983 Supp.). 

In c o n c l u s i o n , i t i s our o p i n i o n that the computer s e l e c t i o n 
a l t e r n a t i v e i n Iowa Code s e c t i o n 609.24(2) (1983 Supp.) does not 
e l i m i n a t e the d u t i e s of the c l e r k of court and the s h e r i f f , as 
set f o r t h i n Iowa Code sections 609.30-.31 (1983), and that a 
computer s e l e c t i o n process w i l l , at most, only modify the d u t i e s 
of ex o f f i c i o j u r y commission members under Chapter 609. 

S i n c e r e l y , 

A s s i s t a n t Attorney General 
RMR/cjc 



CLERK OF COURT; Duty or Power to Conduct L i e n Searches. Iowa 
Code §§ 22.2, 22.3, 321.24, 321.50(7), 409.9 (1985); Iowa Code 
chs. 570, 571, 572, 574, 580, 581, 582, 584, §§ 554.9407(2), 
613A.2, 613A.8, 811.4, 903A.5 (1983); Iowa Code i n t e r i m 
supplement §§ 602.1215(2), 602.8102(44), (57), (82), (130), 
602.8104(2)(g) , 602.8105(1) (p) , 602.11101(5) (1983). The c l e r k 
of the d i s t r i c t court has no general s t a t u t o r y duty to conduct 
l i e n searches at the request of a p r i v a t e party. However, the 
c l e r k has a l i m i t e d s t a t u t o r y duty to conduct l i e n searches and 
c e r t i f y the r e s u l t s thereof i n connection w i t h c e r t a i n r e a l 
e s t a t e t r a n s a c t i o n s . In a d d i t i o n , the c l e r k may search p u b l i c 
records i n order to make them a v a i l a b l e f o r p u b l i c examination 
and copying. With the exception s t a t e d above, the c l e r k has no 
s t a t u t o r y duty to c e r t i f y or warrant the r e s u l t s of any search 
undertaken. A c l e r k could v o l u n t a r i l y search l i e n records f o r 
only a l i m i t e d c l a s s of persons i f a reasonable b a s i s e x i s t s f o r 
the d i s c r i m i n a t i o n . ( K i r l i n to Vanderpool, Cerro Gordo County 
Attorney, 4/24/85) #85-4-7(L) 

A p r i l 24, 1985 

Mr. W i l l i a m S. Vanderpool 
Cerro Gordo County Attorney 
121 T h i r d S t r e e t , N.W. 
Mason C i t y , Iowa 50401 
Dear Mr. Vanderpool: 

You have asked t h i s o f f i c e f o r an o p i n i o n on s e v e r a l 
questions regarding the dutie s and powers conferred by the Code 
of Iowa on c l e r k s of d i s t r i c t court to perform l i e n searches at 
the request of p r i v a t e p a r t i e s . S p e c i f i c a l l y , you have asked: 

1. Whether the c l e r k has a s t a t u t o r y duty to 
perform a l i e n search upon request and, i f 
so, whether the r e s u l t s of such a search must 
be c e r t i f i e d ; 

2. Whether the county, the c l e r k or the c l e r k ' s 
employees are l i a b l e i f a l i e n search i s 
performed n e g l i g e n t l y or f a i l s to comply w i t h 
a p p l i c a b l e laws. 

3. Whether the c l e r k can 'perform l i e n searches 
f o r some i n d i v i d u a l s and not f o r others; 
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In response to your f i r s t q u e s t i o n , the c l e r k has no s t a t 
u t o r y duty to perform l i e n searches upon the request of a p r i v a t e 
p a r t y . 

Iowa Code Supp. § 602.8102 (1983) sets out the general 
d u t i e s of the c l e r k of the d i s t r i c t court. S e c t i o n 602.8102(82) 
provides that the c l e r k s h a l l M [ c ] a r r y out duti e s r e l a t i n g to 
l i e n s as provided i n chapters 570, 571, 572, 574, 580, 581, 582, 
and 584." Section 602.8102(130) provides that the c l e r k s h a l l 
"[d]ocket undertakings of b a i l as l i e n s on r e a l e s t a t e and enter 
them upon the l i e n index as provided i n s e c t i o n 811.4." Se c t i o n 
602.8104 sets out the c l e r k ' s d u t i e s to maintain c e r t a i n records 
and books i n c l u d i n g "a l i e n book i n which an index of a l l l i e n s 
i n the court are kept." S e c t i o n 602.8104(2)(g). None of the 
p r o v i s i o n s c i t e d above imposes any duty upon the c l e r k to search 
dockets or indexes of l i e n s . * 

A p r i o r o p i n i o n of t h i s o f f i c e , 1972 Op.Att'yGen. 541, 
r e l i e d i n part on the p u b l i c records law, Iowa Code ch. 22 (1985) 
(formerly ch. 68A), to conclude t h a t county t r e a s u r e r s could 
charge a fee to search motor v e h i c l e records to a s c e r t a i n the 
ownership of a c e r t a i n car and t h a t fees f o r the search would be 
f o r o f f i c i a l s e r v i c e and go to the county. The language of the 
o p i n i o n suggests t h a t § 22.3 (formerly § 68A.3) imposed a duty on 
the t r e a s u r e r to make the search. As the question there present
ed concerned the i m p o s i t i o n of fees and not the duty to make the 
search, the o p i n i o n does not e x p l a i n the u n d e r l y i n g r a t i o n a l e f o r 
t h i s statement. I t may have been based on the s t a t u t o r y r e q u i r e 
ment that t r e a s u r e r s provide c e r t i f i c a t e s of t i t l e f o r motor 
v e h i c l e s , Iowa Code § 321.24 (1985), or on f a c t s i n d i c a t i n g that 
the p u b l i c d i d not otherwise have access to these records. 

Our p r i o r o p i n i o n , 1972 Op.Att'yGen. 541, should not be read 
to r e q u i r e that p u b l i c agencies must always a c t u a l l y conduct 
searches of p u b l i c records f o r the p u b l i c upon request. 

The s p e c i f i c question addressed i n that o p i n i o n i s now 
r e s o l v e d by s t a t u t e . Iowa Code § 321.50(7) (1985). 

* 
Addendum, 7/12/85 - Section 602.8102(57) does r e f e r to the 

c l e r k ' s d u t i e s under § 409.9. This s e c t i o n r e q u i r e s the c l e r k to 
conduct l i e n searches and c e r t i f y the r e s u l t s i n connection w i t h 
the p r e p a r a t i o n of chapter 409 s u b d i v i s i o n p l a t s . Thus, the 
c l e r k has a l i m i t e d s t a t u t o r y duty to conduct l i e n searches and 
c e r t i f y the search r e s u l t s . This does not change the conclusions 
i n the o p i n i o n as to searches not s p e c i f i c a l l y r e q u i r e d by 
s t a t u t e . 
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Section 22.2 provides two r i g h t s -- a r i g h t to examine records 
and a r i g h t to copy records. 1982 Op.Att'yGen. 207,210. S e c t i o n 
22.3 provides f o r agency s u p e r v i s i o n of the examination. I t does 
not e x p r e s s l y r e q u i r e that the p u b l i c body i t s e l f conduct a 
search. 

In our view, a p u b l i c agency has no duty to search f o r 
p u b l i c records except as necessary to make records a v a i l a b l e f o r 
p u b l i c examination and copying. The s t a t u t o r y requirements f o r 
maintenance of a l i e n book and an index, § 602.8104(2)(g), ensure 
that the records i n question here are r e a d i l y a v a i l a b l e f o r 
p u b l i c examination and f o r copying. Thus, w h i l e chapter 22 would 
r e q u i r e a c l e r k to provide a copy of a s p e c i f i c r e c ord upon 
request and t o make i t s l i e n records reasonably a c c e s s i b l e to the 
p u b l i c , i t does not impose a requirement that the c l e r k ' s o f f i c e 
a c t u a l l y conduct an examination of i t s records to determine what 
records of l i e n s do or do not e x i s t . 

Our c o n c l u s i o n that a p u b l i c agency need not i t s e l f conduct 
searches f o r records where the records are r e a d i l y a c c e s s i b l e to 
the p u b l i c f o r i n s p e c t i o n , as where an index i s maintained, does 
not preclude the agency from conducting searches f o r the p u b l i c . 
Chapter 22 i s to be i n t e r p r e t e d l i b e r a l l y " t o provide broad 
p u b l i c access to p u b l i c r e c o r d s . " 1982 Op.Att'yGen. 207, 210. 
Agencies may take steps upon request to f a c i l i t a t e examination 
and copying of records and be reimbursed f o r the costs i n v o l v e d . 
Id. at 211. thus, c l e r k s could agree to search any records i n 
t K e i r possession, i n c l u d i n g the l i e n book, i n order to provide 
copies of records. 

The more d i f f i c u l t question i s whether the c l e r k ' s o f f i c e 
may c e r t i f y the existence or non-existence of l i e n s upon the 
request of a member of the p u b l i c . There i s c l e a r l y no r e q u i r e 
ment that i t do so. The Code provides a very d e t a i l e d l i s t i n g of 
the d u t i e s of c l e r k s and r e q u i r e s c l e r k s to c e r t i f y c e r t a i n 
f a c t s . See, e.g., Iowa Code Supp. §§ 602.8102(44), 903A.5 (1983) 
( c e r t i f i c a t i o n of time served i n county j a i l ) . We have found no 
s t a t u t e r e q u i r i n g c l e r k s to c e r t i f y the exist e n c e or non
exist e n c e of l i e n s . The l e g i s l a t u r e has s p e c i f i c a l l y r e q u i r e d 
c e r t a i n other agencies, which maintain f i l i n g systems f o r l i e n s , 
to provide c e r t i f i c a t i o n s or r e p o r t s of the existence or non
existence of l i e n records. For example, county t r e a s u r e r s are 
re q u i r e d to i s s u e a c e r t i f i c a t e showing whether there are any 
s e c u r i t y i n t e r e s t s noted on a motor v e h i c l e c e r t i f i c a t e of t i t l e . 

We are not here concerned w i t h the c l e r k ' s a u t h o r i t y to 
c e r t i f y that a s p e c i f i c document i s a true and accurate copy of a 
record f i l e d i n that o f f i c e . 
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Iowa Code § 321.50(7) (1985). The Secretary of S t a t e , who 
maintains a f i l i n g system f o r f i n a n c i n g statements f o r c e r t a i n 
Uniform Commercial Code s e c u r i t y i n t e r e s t s , i s a l s o r e q u i r e d to 
i s s u e c e r t i f i c a t e s showing whether there are on f i l e any f i n a n c 
i n g statements naming a p a r t i c u l a r debtor. S e c t i o n 554.9407(2). 
Given the s p e c i f i c i t y of the s t a t u t e s governing the c l e r k s ' 
duties and the existence of s t a t u t e s e x p r e s s l y r e q u i r i n g c e r t i 
f i c a t i o n s by other p u b l i c bodies which maintain f i l i n g systems 
f o r c e r t a i n types of l i e n s , we do not b e l i e v e that a duty to 
c e r t i f y whether l i e n s e x i s t can be i m p l i e d . 

Although c l e r k s have no duty to provide c e r t i f i c a t e s or 
other r e p o r t s of l i e n searches, i t i s d i f f i c u l t to d e f i n e i n 
advance, as a matter of law, the extent of t h e i r d i s c r e t i o n to 
provide any reports concerning l i e n s . A c l e r k does not, we 
b e l i e v e , have a u t h o r i t y to represent that any r e p o r t of the 
non-existence of l i e n s by the c l e r k i s e n t i t l e d to any greater 
weight than the unsworn c e r t i f i c a t e of any other person. 
See Farmers State Bank of R i v e r t o n y . Investors Guaranty Corpo
r a t i o n , 45 P.2d 1057, 1059 (Wyo. 1935). Nor do we b e l i e v e that 
c l e r k s have i m p l i e d a u t h o r i t y i n t h e i r o f f i c i a l c a p a c i t y to 
e f f e c t i v e l y warrant c l e a r t i t l e . Yet c l e r k s and other custodians 
of p u b l i c records do have a u t h o r i t y to search t h e i r records i n an 
e f f o r t to make records a v a i l a b l e to the p u b l i c and to advise 
persons whether records have been found. We b e l i e v e c l e r k s 
should not i s s u e " c e r t i f i c a t e s " concerning the e x i s t e n c e or 
non-existence of l i e n s but may, under the p u b l i c records law, 
advise persons of records l i s t e d i n the l i e n index. 

The d i f f i c u l t y i n the c l e r k s p r o v i d i n g any r e p o r t of l i e n 
searches f o r other persons i s the p o s s i b i l i t y that those persons 
might d e t r i m e n t a l l y r e l y on the c l e r k ' s i n f o r m a t i o n as i n d i c a t i n g 
the e x i s t e n c e of c l e a r t i t l e s . In determining whether to engage 
i n l i e n searches upon request, a c l e r k should c o n s u l t w i t h the 
county attorney to determine whether adequate p r o t e c t i o n could be 
provided to prevent p o t e n t i a l l i a b i l i t y r e s u l t i n g from r e l i a n c e 
on the i n f o r m a t i o n provided by the c l e r k ' s o f f i c e . 

You have asked us to determine whether the county and/or 
i n d i v i d u a l county employees would be l i a b l e i f employees 

J A f t e r J u l y 1, 1986, the 
employees. S e c t i o n 602.11101(5)". 
Supreme Court, and the j u d i c i a l 
s p e c i f y what c l e r k s may do i n 
See § 602.1215(2), (4). 

c l e r k s of court w i l l be s t a t e 
The j u d i c i a l department, the 

d i s t r i c t can adopt r u l e s to 
t h i s regard f o r the f u t u r e . 
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n e g l i g e n t l y performed a l i e n search. We would not speculate 
concerning p o t e n t i a l t o r t l i a b i l i t y f o r e r r o r s and omissions or 
negligence as that would not r e s o l v e a question of s t a t e law but 
i s i n s t e a d an attempt to p r e d i c t how l i a b i l i t y might a r i s e based 
on e x i s t i n g law. We would note t h a t , i f l i a b i l i t y were found, 
employees could be h e l d i n d i v i d u a l l y l i a b l e i f the a l l e g e d a ct or 
omission was found not to be " w i t h i n the scope of t h e i r 
employment or d u t i e s . " Iowa Code §§ 613A.2; 613A.8 (1983). 
Whether any l i a b i l i t y would e x i s t or whether employees would be 
found p e r s o n a l l y l i a b l e would be dependent upon the f a c t s of the 
case and cannot, t h e r e f o r e , be determined by an Attorney 
General's Opinion. 1972 Op.Att'yGen. 686. 

You f u r t h e r ask whether the c l e r k could perform l i e n search
es f o r some persons and not others. Absent any s t a t u t o r y 
command, i t would appear that the c l e r k could provide the s e r v i c e 
f o r some cl a s s e s and not f o r others, but only i f a reasonable 
b a s i s e x i s t s . For example, a c l e r k could decide to provide the 
s e r v i c e to governmental agencies but not to i n d i v i d u a l s because 
of inadequate resources or p o t e n t i a l l i a b i l i t y . (We have found 
no a u t h o r i t y to charge any fee other than a c t u a l costs under 
chapter 22. See § 602.8105(1)(p).) A c l e r k could a l s o , we 
b e l i e v e , agree to conduct a search only f o r e n t i t i e s e n t e r i n g 
i n t o agreements which adequately indemnify the county, the c l e r k , 
and employees. 

In c o n c l u s i o n , i t i s our opi n i o n that c l e r k s of court i n 
t h e i r o f f i c i a l c a p a c i t y may, but are not r e q u i r e d t o , search 
t h e i r records f o r l i e n s ; they should not i s s u e " c e r t i f i c a t i o n s " 
of the existence or non-existence of l i e n s . A c l e r k could search 
l i e n records f o r only a l i m i t e d c l a s s of persons i f a reasonable 
b a s i s e x i s t s f o r the d i s c r i m i n a t i o n . 

S i n c e r e l y , 

A s s i s t a n t Attorney General 
KMK/cjc 



TAXATION: Sales Tax. Iowa Code § 422.45(12) (1985). The 
sales tax imposed on purchases of food s o l d through vending 
machines does not v i o l a t e the equal p r o t e c t i o n clause of 
the United States C o n s t i t u t i o n . (Barnett to Van Camp, State 
Representative, 4/24/85) #85-4-6(L) 

A p r i l 24, 1985 

The Honorable Mike Van Camp 
State Representative 
State C a p i t o l 
L O C A L 
Dear Representative Van Camp: 

You have requested an opi n i o n of the attorney general 
concerning the c o n s t i t u t i o n a l i t y of p l a c i n g a sa l e s tax on food 
s o l d through vending machines. For purposes of the f o l l o w i n g 
o p i n i o n , we assume that you are asking whether Iowa Code 
§ 422.45(12) v i o l a t e s the equal p r o t e c t i o n clause of the United 
States C o n s t i t u t i o n . 

A l e g i s l a t i v e enactment c l a s s i f y i n g property f o r purposes of 
t a x a t i o n i s presumed to be i n compliance w i t h the equal protec
t i o n clause i f the enactment n e i t h e r i n f r i n g e s on a fundamental 
r i g h t nor in v o l v e s a suspect c l a s s i f i c a t i o n J See, e.g., Chicago 
T i t l e Insurance Co. v. Huff, 256 N.W.2d 17, 28 (Iowa 1977). See 
g e n e r a l l y , Borden v. Selden, 259 Iowa 808, 812, 146 N.W.2d 306, 
310 (1966) (general p r i n c i p l e s governing r e s o l u t i o n of c o n s t i t u 
t i o n a l challenges summarized i n a p r i v i l e g e s and immunities case). 

Federal and s t a t e c o n s t i t u t i o n a l p r o v i s i o n s which guarantee 
s i m i l a r r i g h t s are g e n e r a l l y construed as having the same scope 
thereby p r o h i b i t i n g the same conduct. Chicago T i t l e Ins. Co. v. 
Huff, 256 N.W.2d 17, 23 (Iowa 1977). Therefore, t h i s o p i n i o n i s 
a p p l i c a b l e to the c o n s t i t u t i o n a l i t y of § 422.45(12) under the 
equal p r o t e c t i o n clause of the United States C o n s t i t u t i o n and the 
u n i f o r m i t y clause of the Iowa C o n s t i t u t i o n . See g e n e r a l l y , U.S. 
Const, amend. XIV, § 1; Iowa Const, a r t . I , § 6. 
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Such enactments are upheld unless the challenger discharges h i s 
burden of demonstrating that the c l a s s i f i c a t i o n s drawn by the 
l e g i s l a t u r e are t o t a l l y a r b i t r a r y or c a p r i c i o u s and l a c k i n g any 
r a t i o n a l r e l a t i o n s h i p to a l e g i t i m a t e , governmental i n t e r e s t . 
See, e.g., Kahn v. Shevin, 416 U.S. 351, 355, 94 S. Ct. 1734, , 
40 L. Ed. 2d 189, 1983 (1974). A c l a s s i f i c a t i o n does not v i o l a t e 
the equal p r o t e c t i o n clause simply because i n p r a c t i c e i t r e s u l t s 
i n some i n e q u a l i t y . E.g., Avery v. Petersen, 243 N.W.2d 630, 634 
(Iowa 1976). C l a s s i f i c a t i o n s are c o n s t i t u t i o n a l i f any conceiv
able set of f a c t s e x i s t s which could r a t i o n a l l y j u s t i f y the 
c l a s s i f i c a t i o n s chosen by the l e g i s l a t u r e . E.g., In re Bishop, 
346 N.W.2d 500, 505 (Iowa 1984). H i s t o r i c a l l y , l e g i s l a t u r e s have 
been accorded great l a t i t u d e when d e f i n i n g tax c l a s s i f i c a t i o n s i n 
cases i n which the only f e d e r a l r i g h t i m p l i c a t e d i s equal protec
t i o n . See Kahn v. Shevin, 416 U.S. at 355, 94 S. Ct. at , 40 
L. Ed. 2d at 193; Borden v. Selden, 259 Iowa at 814, 146 N.W.2d 
at 311. 

In p e r t i n e n t p a r t , Iowa Code s e c t i o n 422.45(12) (1985) pro
v i d e s that the gross r e c e i p t s from the sales of foods f o r human 
consumption are not subject to s a l e s tax i f the foods are e l i 
g i b l e f o r purchase w i t h United States food coupons, the foods are 
not meals prepared f o r immediate consumption, and the foods are 
not s o l d through vending machines. The p r a c t i c a l e f f e c t of t h i s 
exemption i s to subject to sales tax food s o l d p r i m a r i l y by 
res t a u r a n t s and vending machines. In both instances the p r i c e of 
the food purchased i s i n f l a t e d by the s e r v i c e s of the s e l l e r 
which f a c i l i t a t e the immediate consumption of the food. The 
c l a s s i f i c a t i o n s as drawn f u r t h e r the l e g i s l a t i v e o b j e c t i v e of 
exempting from t a x a t i o n only those purchases of food which are 
viewed as economical purchases. See As s o c i a t e d Food S e r v i c e s , 
Inc. v. Commissioner of Taxation, 298 Minn. 277, , 216 N.W.2d 
253, 256-57 (1974) ( l e g i s l a t i v e i n t e n t to exempt "necessary" food 
purchases but not "luxury" food purchases f u r t h e r e d by c l a s s i f i 
c a t i o n s t a x i n g food s o l d i n restaurants but not grocery stores) ; 
c f • Kentucky F r i e d Chicken Inc. v. United St a t e s , 449 F.2d 255, 
257 (5th C i r . 1971) (s e c r e t a r y ' s d e c i s i o n to allow food stamp 
purchases only i n grocery stores f u r t h e r e d l e g i s l a t i v e o b j e c t i v e 
of p r o v i d i n g a low-cost, n u t r i t i o n a l l y balanced d i e t f o r the 
poor); Capricorn Coffees, Inc. v. Butz, 432 F. Supp. 917, 919-20 
(N.D. C a l . 1977) ( s e c r e t a r y could r a t i o n a l l y conclude that s t o r e 
s e l l i n g only expensive coffee and tea should be excluded from the 
food stamp program as i t s i n c l u s i o n would not f u r t h e r the 
n u t r i t i o n a l goals of the program). 

The f a c t that s e c t i o n 422.45(12) might exempt from t a x a t i o n 
some food purchases which are not viewed as economical purchases 
does not lead to the conclusion t h a t the exemption v i o l a t e s the 
equal p r o t e c t i o n clause. See Avery v. Petersen, 243 N.W.2d at 
634; accord G u i l l i a m s v. Commissioner of Revenue, 299 N.W.2d 138, 
143 (Minn. 1980). S t a t u t o r y c l a s s i f i c a t i o n s concerning economic 
matters need not be the most d i r e c t or e f f e c t i v e way of 
accomplishing a l e g i s l a t i v e goal i n order to withstand an equal 
p r o t e c t i o n challenge. Hughes v. A l e x a n d r i a Scrap Corp., 426 U.S. 
794, 812-14, 96 S. Ct. 2488, , 49 L. Ed. 2d 220, 232-34 
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(1976). I t i s s u f f i c i e n t i f the c l a s s i f i c a t i o n s chosen are not 
a r b i t r a r y and f u r t h e r a l e g i t i m a t e , governmental goal; " p r a c t i c a l 
problems of government permit rough accomodations." Avery v. 
Petersen, 243 N.W.2d at 634. 

C l a s s i f y i n g food f o r t a x a t i o n purposes based upon the way i n 
which food i s marketed i s c o n s t i t u t i o n a l i f the c l a s s i f i c a t i o n s 
f u r t h e r a l e g i t i m a t e , governmental i n t e r e s t . Courts have upheld 
t a x a t i o n schemes which c l a s s i f y vending machines as restaurants 
and which tax foods s o l d i n restaurants but not comparable foods 
s o l d i n grocery s t o r e s . See S e i l e r Corp. v. Commissioner of 
Taxation, 384 Mass. 625, , 429 N.E.2d 11, 13-14 (1981); 
Associated Food S e r v i c e s , Inc. v. Commissioner of Taxation, 298 
Minn, at , 216 N.W.2d at 256-57. In Associated Foods the 
court s p e c i f i c a l l y r e j e c t e d the a s s e r t i o n that s i m i l i a r food pro
ducts were r e q u i r e d to rec e i v e the same tax treatment regard l e s s 
of the way i n which the product was marketed. Associated Foods 
Services Inc. v. Commissioner of Taxation, 298 Minn, at , 216 
N.W.2d at 256. 

The equal p r o t e c t i o n clause does not p r o h i b i t tax c l a s s i f i c a 
t i o n s based upon marketing methods when the c l a s s i f i c a t i o n s drawn 
f u r t h e r the l e g i t i m a t e , governmental i n t e r e s t of exempting from 
t a x a t i o n food purchases which c o n t r i b u t e to a low-cost, n u t r i 
t i o n a l d i e t w h i l e t a x i n g those which do not. Section 422.45(12) 
r a t i o n a l l y accomplishes t h i s o b j e c t i v e and does not v i o l a t e the 
equal p r o t e c t i o n clause. 

Yours t r u l y , 

Sherie Barnett 
WP1 



CRIMINAL LAW AND PROCEDURE: C h i l d R e s t r a i n t Law; Appearance i n 
Court. Iowa Code §§ 321.446, 805.9, 805.10. Defendants charged 
with v i o l a t i o n of the c h i l d r e s t r a i n t law, § 321.446, must appear 
i n court under § 805.10. (Hansen t o Draheim, Chief Judge, 2nd 
J u d i c i a l D i s t r i c t , 4/11/85) #85-4-5(L) 

Honorable Newt Draheim A p r i l 11, 1985 
Chief Judge 
2nd J u d i c i a l D i s t r i c t of Iowa 
Wright County Courthouse 
C l a r i o n , Iowa 50525 
Dear Judge Draheim: 

You have requested an op i n i o n of the Attorney General 
concerning Iowa Code § 321.446, the c h i l d r e s t r a i n t law, and Iowa 
Code § 805.10, which regulates the circumstances under which a 
defendant charged with a scheduled v i o l a t i o n must appear i n 
c o u r t . 

The question posed f o r our c o n s i d e r a t i o n i s whether 
a defendant charged with v i o l a t i n g § 321.446 must appear i n court 
i f an appearance i s required under § 805.10. For the f o l l o w i n g 
reasons the answer to t h i s question i s t h a t i n some circumstances 
an appearance i s required. 

Iowa Code § 321.446, as enacted by 1984 A c t s , ch. 1016, § 1, 
req u i r e s c h i l d r e n of c e r t a i n ages t o be r e s t r a i n e d when 
transpo r t e d i n motor v e h i c l e s . S e c t i o n 5 of ch. 1016 makes the 
v i o l a t i o n of § 321.446 a "scheduled v i o l a t i o n " under § 805.8. 
Pursuant to § 805.9, defendants charged with scheduled v i o l a t i o n s 
may admit the v i o l a t i o n and m a i l the f i n e , rather than appear i n 
c o u r t . See also 1980 Op.AttyGen. 684 (Richards to H o l e t z ) . 
However, pursuant t o § 805.10 (Supp. 1983), § 805.9 does not 
apply to a scheduled v i o l a t i o n i f e i t h e r (1) the v i o l a t i o n 
charged involved or r e s u l t e d i n an accident or i n j u r y t o 
prop e r t y , and the t o t a l damages are two hundred f i f t y d o l l a r s or 
more or i n i n j u r y t o person, or (2) the v i o l a t i o n created an 
immediate t h r e a t to the s a f e t y of other persons or property 
because of highway c o n d i t i o n s , v i s i b i l i t y , t r a f f i c , r e p e t i t i o n , 
or other circumstances. Thus, under § 805.10 i f e i t h e r of the 
above two sets of circumstances accompany a scheduled v i o l a t i o n , 
then the v i o l a t o r must appear i n c o u r t . For example, a defendant 
charged with v i o l a t i n g § 321.446 (a scheduled v i o l a t i o n ) would be 
required t o appear i n court i f the v i o l a t i o n involved or r e s u l t e d 
i n i n j u r y to person. 
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Your question a r i s e s because of the f o l l o w i n g p r o v i s i o n i n 
§ 321.446(6): " F a i l u r e to use a c h i l d r e s t r a i n t system, s a f e t y 
b e l t s , or harnesses as required by t h i s s e c t i o n does not 
c o n s t i t u t e negligence nor i s the f a i l u r e admissible as evidence 
i n a c i v i l a c t i o n . " I t i s suggested t h a t a primary purpose of 
§ 805.10 i s to ensure t h a t defendants charged with scheduled 
v i o l a t i o n s are informed of the p o s s i b l e c i v i l consequences of 
admitting the v i o l a t i o n (e.g., the admission could be introduced 
i n t o evidence at a l a t e r c i v i l proceeding a r i s i n g from the same 
a c c i d e n t ) . Because § 321.446(6) p r o h i b i t s the use of the 
v i o l a t i o n as evidence i n a c i v i l a c t i o n , i t i s f u r t h e r suggested 
t h a t the purpose underlying § 805.10 i s f u l f i l l e d , and i t would 
be unnecessary f o r the defendant t o appear i n c o u r t . 

However, these suggestions neglect to consider purposes of 
§ 805.10 other than to forewarn defendants of the p o s s i b i l i t y of 
c i v i l consequences. An examination of the s e c t i o n as a whole and 
as i t e x i s t e d p r i o r to i t s amendment by 1983 A c t s , ch. 125, § 9, 
i n d i c a t e s t h a t there are other purposes underlying § 805.10, such 
as impressing on the defendant the g r a v i t y of the v i o l a t i o n . 
Furthermore, even i f the presumed purpose of a s t a t u t e i s 
f u l f i l l e d or obviated by another s t a t u t e , the former s t a t u t e i s 
not deemed repealed. See g e n e r a l l y 1A C. Sands, Statutes and 
S t a t u t o r y C o n s t r u c t i o n § 23.09, at 223-24 (1972). Thus, even i f 
we b e l i e v e d t h a t the underlying purpose of § 805.10 i s s a t i s f i e d 
by § 321.446(6), § 805.10 r e t a i n s i t s v a l i d i t y . As long as the 
p r o v i s i o n s do not c o n f l i c t , any problem i s pr o p e r l y l e f t to the 
l e g i s l a t u r e . 

S i n c e r e l y , 

STEVEN K. HANSEN 
A s s i s t a n t Attorney General 

SKH/cal 

cc: M a g i s t r a t e John R. Cherry 
Mag i s t r a t e R. P. McGee 
Magistrate Matthew F. Berry 



SCHOOLS: Area Colleges: A t h l e t i c s : School Rules: U.S. C o n s t i 
t u t i o n , Equal P r o t e c t i o n clause. Iowa Code Chapter 280A (1985); 
Iowa Code §§ 280A.16, 280.25(5) (1985). Area school a t h l e t i c 
r u l e s which l i m i t p a r t i c i p a t i o n i n sports on the b a s i s of where 
the student attended or graduated from h i g h school are not 
f a c i a l l y u n c o n s t i t u t i o n a l . (Osenbaugh to Lonergan, State 
Representative, 48/85) #85-4-4(L) 

A p r i l 8, 1985 

The Honorable Joyce Lonergan 
State Representative 
Eighty-Seventh D i s t r i c t 
L O C A L 
Dear Representative Lonergan: 

You have asked f o r our o p i n i o n as to the l e g a l i t y of c e r t a i n 
r u l e s of the State Executive Committee f o r Area School A t h l e t i c s . 
That Executive Committee i s the rulemaking body f o r i n t e r s c h o l a s -
t i c a t h l e t i c competition among area schools organized pursuant to 
Iowa Code Ch. 280A (1985). 

The E x e c u t i v e Committee f u n c t i o n s under a C o n s t i t u t i o n which 
may be amended by a c t i o n of the State Board of P u b l i c I n s t r u c 
t i o n . See Executive Committee C o n s t i t u t i o n , A r t i c l e V I I I . That 
C o n s t i t u t i o n i n A r t i c l e I I e n t i t l e d Purpose d i r e c t s the Executive 
Committee to promote a number of o b j e c t i v e s i n c l u d i n g the f o l l o w 
i n g : 

(a) The a t h l e t i c program of the community c o l l e g e 
s h a l l be a meaningful p a r t of the t o t a l 
i n s t r u c t i o n a l program of the i n s t i t u t i o n . 
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( f ) The a t h l e t i c program of the community c o l l e g e 
s h a l l be developed i n such a manner t h a t i t 
serves as a u n i f y i n g f o r c e f o r the e n t i r e 
student body and becomes a f o c a l p o i n t f o r 
student i n t e r e s t and i d e n t i f i c a t i o n w i t h the 
i n s t i t u t i o n . 

(h) The major emphasis on the s e l e c t i o n of 
p a r t i c i p a n t s i n the a t h l e t i c program of the 
community c o l l e g e s h a l l be p l a c e d on r e s i 
dents of Iowa and the normal geographic area 
s e r v i c e d by the i n s t i t u t i o n . 

The r u l e s which are of concern to you are somewhat com
p l i c a t e d and d e t a i l e d but, i n e f f e c t , are r u l e s which l i m i t the 
p a r t i c i p a t i o n i n i n t e r s c h o l a s t i c competition by students of the 
area schools who attended h i g h school o u t s i d e of Iowa. The r u l e s 
d i v i d e geographic areas i n t o two c a t e g o r i e s : R.egion A, which 
i n c l u d e s the State of Iowa and " t h a t area o u t s i d e of the State of 
Iowa w i t h i n a 50 m i l e r a d i u s of the campuses of member i n s t i 
t u t i o n s . " see Bylaws of State Executive Committee f o r Area School 
A t h l e t i c s , January 1983 R e v i s i o n , A r t . 1; and Region B, which 
i n c l u d e s a l l geographic area t h a t i s not i n Region A. A t h l e t e s 
are d i v i d e d i n t o two groups: those who graduated or l a s t a t t end
ed a h i g h school i n Region A, and those who graduated from or 
l a s t attended a h i g h school i n Region B. See Rules, supra. The 
r u l e s e s t a b l i s h a maximum number of Category "B" a t h l e t e s who may 
p a r t i c i p a t e i n any one contest. See Rules, supra, A r t i c l e V I I . 
For example, 10 i s the maximum number of Category B p l a y e r s of 
the 24 members of a b a s e b a l l or s o f t b a l l squad f o r a p a r t i c u l a r 
c o n test. No more than s i x Category B p l a y e r s may be members of 
the squad f o r b a s k e t b a l l and 18 Category B p l a y e r s may be members 
of the 44 member f o o t b a l l squad f o r a p a r t i c u l a r c o ntest. 
S i m i l a r r e s t r i c t i o n s are imposed on other s p o r t s . Coaches are 
r e q u i r e d to exchange " c e r t i f i e d l i s t s " b efore each c o n t e s t , 
n o t i n g Category B a t h l e t e s e l i g i b l e to p a r t i c i p a t e i n s a i d 
c o n t e s t . See Rules, supra, A r t . VI, § 3. Students "remain i n 
the same category or residence f o r purposes of a t h l e t i c par
t i c i p a t i o n , unless changed through an a p p l i c a t i o n to the State 
Executive Committee f o r Area School A t h l e t i c s . " R ules, A r t . IV, 
§ 1. 

These r u l e s are c l e a r l y r u l e s of an a s s o c i a t i o n made up of 
area schools. Thus, these r u l e s , as a p p l i e d and enforced by the 
member area schools, are enforced by a governmental body i n t h a t 
a merged area school i s a school c o r p o r a t i o n . See Iowa Code 
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§ 280A.16 (1985) (status of merged area). As an Attorney 
General's o p i n i o n cannot r e s o l v e issues of f a c t , 1972 
Op.Att'yGen. 686, our i n q u i r y i s l i m i t e d to the question whether 
the r u l e s are unreasonable or u n c o n s t i t u t i o n a l on t h e i r face. 

In determining whether the r u l e s aire f a c i a l l y 
c o n s t i t u t i o n a l , we are guided by the same p r i n c i p l e s that the 
courts apply i n such a challenge. State s t a t u t e s are presumed to 
be c o n s t i t u t i o n a l , Hearth Corp. v. C-B-R Development Co. , Inc. , 
210 N.W.2d 632 (Iowa 1973). S i m i l a r l y , "there i s a r e b u t t a b l e 
presumption of r e g u l a r i t y a t tending o f f i c i a l a c t s " of a governing 
body. Anstey v. Iowa State Commerce Com'n., 292 N.W.2d 380, 390 
(Iowa 1980) . A chal l e n g e r to r u l e s c a r r i e s the burden to prove 
that the r u l e s are i n v a l i d . See Davenport Community 'Sch. D i s t . 
v. Iowa Civ. Rights Com'n., 277 N.W.2d 907, 909 (Iowa 1979). TEe 
standard of review f o r determining the v a l i d i t y of r u l e s i s tha t 
of r a t i o n a l i t y . I d . Doubts are r e s o l v e d i n favor of c o n s t i t u 
t i o n a l i t y . Pottawattamie County v. Iowa D.E.Q., 272 N.W.2d 448, 
452 (Iowa 1978X 

# 

I f a r u l e or s t a t u t e i s challenged on Equal P r o t e c t i o n 
grounds and the i n t e r e s t at stake i s not an i n t e r e s t that gives 
r i s e to a " s t r i c t s c r u t i n y " a n a l y s i s , (e.g., r a c e , r e l i g i o n or 
fundamental r i g h t s ) , a court uses a "minimum r a t i o n a l i t y " analy
s i s . See L. T r i b e , American C o n s t i t u t i o n a l Law, Foundation Press 
1978, pp. 994-999 and the cases c i t e d t h e r e i n . P r o f e s s o r T r i b e 
s a i d "equal p r o t e c t i o n came to be seen as r e q u i r i n g 'some r a t i o 
n a l i t y i n the nature of the c l a s s s i n g l e d out;' w i t h ' r a t i o n a l i 
t y ' t e s t e d by the c l a s s i f i c a t i o n ' s a b i l i t y to serve the purpose 
intended by the l e g i s l a t i v e or a d m i n i s t r a t i v e r u l e : . . .," I d . 
at 995 (footnotes omitted). 

A r a t i o n a l a t h l e t i c committee could, we b e l i e v e , decide t h a t 
the r u l e s decrease the i n c e n t i v e of any school to engage i n 
f u l l - s c a l e n a t i o n a l r e c r u i t i n g of a t h l e t e s and thereby f u r t h e r s 
the g o a l of keeping the schools' a t h l e t i c programs i n proper 
p e r s p e c t i v e . See the C o n s t i t u t i o n of the State Executive 
Committee_for Area School A t h l e t i c s , A r t . I l l , § 2 ( j ) . 

The area school a t h l e t i c r u l e s , h e r e i n a f t e r r u l e s , e s t a b l i s h 
a c l a s s i f i c a t i o n based on the l o c a t i o n of a h i g h school from 
which a student graduated or l a s t attended h i g h s c h o o l . The 

The p r o v i s i o n f o r "high school l a s t attended" covers 
students who have not graduated from high school but have ob
t a i n e d G.E.D. c e r t i f i c a t e s . 
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United States Supreme Court has upheld r e g u l a t i o n s which impose 
higher t u i t i o n r a t e s on o u t - o f - s t a t e students. See Starns y. 
Kalkerson, 326 F.Supp. 234 (D.Minn. 1970) a f f ' d , 40TTJ.S. 985, 91 
S.Ct. 1231, 28 L.Ed.2d 527 (1971). See a l s o , C l a r k v. Redeker, 
259 F.Supp. 117, 122-23 (S.D. Iowa 1M6). The r e g u l a t i o n s i n 
those cases cr e a t e d a r e b u t t a b l e presumption o f non-residency, i n 
con t r a s t to the i r r e b u t t a b l e presumption of non-residency 
r e j e c t e d by the Supreme Court i n Vl a n d i s v. K l i n e , 412 U.S. 441, 
452-53, 93 S.Ct. 2230, 37 L.Ed.2d 63 (1973). l e c a u s e the r u l e s 
permit a student a t h l e t e , to make a p p l i c a t i o n t o change category, 
the r u l e s do not s u f f e r from the i n f i r m i t y o f the r e g u l a t i o n s i n 
V l a n d i s . See Michelson v. Cox, 436 F.Supp. 1315 (S.D.Iowa 1979) 
( a f f i r m e d d e c i s i o n to r e j e c t a p p l i c a t i o n f o r resi d e n c y s t a t u s ) . 
Thus, we cannot say the r u l e s e s t a b l i s h an u n c o n s t i t u t i o n a l 
c l a s s i f i c a t i o n . 

In summary, i t i s our o p i n i o n that the r u l e s which c l a s s i f y 
area school student a t h l e t e s on the b a s i s o f the h i g h school 
attended are not f a c i a l l y u n c o n s t i t u t i o n a l . 

S i n c e r e l y , 

Deputy Attorney General 
EMO/cjc 



RACING COMMISSION: Horse Track Par i - M u t u e l Tax. 
Iowa Code §99D.15(2) (1985). The tax c r e d i t provided by Iowa 
Code §99D.15(2) (1985) a p p l i e s only to f a c i l i t i e s c o n s t r u c t e d by 
pari-mutuel l i c e n s e e s which have a genuine bona f i d e use i n the 
op e r a t i o n of the pari-mutuel e n t e r p r i s e . The c r e d i t i s only 
a p p l i c a b l e to debt i n c u r r e d a f t e r the enactment of §990.15(2) and 
i s not a p p l i c a b l e to debt i n c u r r e d as a r e s u l t of renovation or 
remodeling p r o j e c t s . (Hayward to P r i e b e , State Senator, 4/4/85) 
#85-4-3(L) 

A p r i l 4, 1985 

The Honorable B e r l E. Pri e b e 
State Senator 
Statehouse 
L O C A L 
Dear Senator P r i e b e : 

You have asked t h i s o f f i c e f o r our o p i n i o n regarding the 
c o n s t r u c t i o n of Iowa Code §99D.15(2) (1985) which al l o w s a tax 
c r e d i t to holders of pari-mutuel l i c e n s e s a u t h o r i z e d by the Iowa 
State Racing Commission to conduct horse races i n t h i s s t a t e . 
That p r o v i s i o n s t a t e s : 

A tax c r e d i t of up to f i v e percent of the 
gross sum wagered per year s h a l l be granted 
to l i c e n s e e s l i c e n s e d f o r horse races and 
p a i d i n t o a s p e c i a l fund f o r the purpose 
of r e t i r i n g the annual debt on the c o s t 
of c o n s t r u c t i o n of the l i c e n s e d f a c i l i t y . 
Any p o r t i o n of the c r e d i t not used i n a 
p a r t i c u l a r year s h a l l be r e t a i n e d by the 
t r e a s u r e r of s t a t e . A tax c r e d i t s h a l l 
f i r s t be assessed a g a i n s t any share going 
to a c i t y , then to the share going to a 
county, and then to the share going to 
the s t a t e . 

S p e c i f i c a l l y you have asked three q u e s t i o n s . 
1. Does the term " f a c i l i t y " i n c l u d e only t h a t p o r t i o n of a t r a c k 
complex which d i r e c t l y r e l a t e s to horse r a c i n g ? 
2. Does the tax c r e d i t apply only to debt i n c u r r e d a f t e r the 
e f f e c t i v e date of §99D.15(2), or may i t be a p p l i e d to 
p r e - e x i s t i n g c o n s t r u c t i o n debt? 

3. Does the phrase "cost of c o n s t r u c t i o n " i n c l u d e such things as 
major renovations and remodeling? 
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1. A p p l i c a b l e Rules of S t a t u t o r y C o n s t r u c t i o n 
Although the general r u l e s of s t a t u t o r y c o n s t r u c t i o n are 

a p p l i c a b l e t o the review of tax s t a t u t e s , American Home Products 
v. Iowa S t . Bd. of Tax Review, 302 N.W.2d 140 (Iowa 1981), there 
are two s p e c i a l r u l e s a p p l i c a b l e t o such s t a t u t e s . F i r s t , when 
co n s t r u i n g a s t a t u t e t h a t imposes a ta x , the s t a t u t e i s to be 
s t r i c t l y construed a g a i n s t the t a x i n g a u t h o r i t y . Iowa Auto 
Dealers Ass'n. v. Iowa Dept. of Revenue, 301 N.W.2d 760, 762 
(Iowa 1981). However, Iowa Code §990.15(2) (1985) does not 
impose a ta x . Rather i t cr e a t e s an exemption to the tax. The 
second r u l e of c o n s t r u c t i o n of tax s t a t u t e a p p l i e s to such 
p r o v i s i o n s . That r u l e i s t h a t tax exemptions are s t r i c t l y 
construed i n favor of the t a x i n g a u t h o r i t y . Iowa Auto Dealers 
Ass'n. v. Iowa Dept. of Revenue, 301 N.W.2d a t 762-763; Southside 
Church or C h r i s t v. Pes Moines Bd. of Review, 243 N.W.2d 650, 654 
(Iowa 1976). The Iowa Supreme Court has he l d t h a t i n order to 
come w i t h i n a tax exemption, i t i s necessary t o f a l l w i t h i n both 
the l e t t e r and the s p i r i t of the law. Jones v. Iowa St. Tax 
Com'n., 247 Iowa 530, 74 N.W.2d 563 (1956). 

A l s o of relevance to t h i s o p i n i o n are the general r u l e s of 
c o n s t r u c t i o n . The purpose of any e x e r c i s e i n s t a t u t o r y 
c o n s t r u c t i o n i s to a s c e r t a i n the i n t e n t of the l e g i s l a t u r e behind 
the enactment of the law. This i s to be accomplished through 
a n a l y z i n g the language a c t u a l l y used i n the s t a t u t e and not by 
c o n j e c t u r i n g on a l t e r n a t i v e language which the l e g i s l a t u r e could 
have, or which we might p r e f e r r e d i t to have, used. LeMars Mut. 
Ins . Co. v. Bonnecroy, 304 N.W.2d 422, 424 (Iowa 1981). Words 
and phrases are to be accorded t h e i r meaning i n general usage 
unless they have a p a r t i c u l a r t e c h n i c a l or l e g a l meaning. Iowa 
Code §4.1(2) (1985). Furthermore, words or phrases are not be 
considered alone. Rather, they must be considered i n the context 
of the s t a t u t e as a whole. See, P e f f e r s v. C i t y of Pes Moines, 
299 N.W.2d 675, 678 (Iowa 1980). 

2. Previous C o n s t r u c t i o n of 
Iowa Code §99P.15(2) (1985). 

We have had a previous opportunity to express our opin i o n of 
the i n t e n t of the l e g i s l a t u r e behind the enactment of Iowa Code 
§99P.15(2) (1985). In Op. AttyGen. #84-12-2(L) (Hayward to 
P a v i s , 12/11/84), we noted t h a t the tax c r e d i t i n tha t p r o v i s i o n 
was created because i t would not have been f e a s i b l e to finance a 
major horse r a c i n g f a c i l i t y i n Iowa under the tax scheme 
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o r i g i n a l l y enacted by the l e g i s l a t u r e . The c o s t of f i n a n c i n g the 
c o n s t r u c t i o n of a f i r s t r a t e horse r a c i n g f a c i l i t y would have 
precluded the c o n s t r u c t i o n of such a f a c i l i t y . Thus, the 
l e g i s l a t u r e created the tax c r e d i t i n §99D.15(2), to promote the 
c o n s t r u c t i o n of a major horse t r a c k i n the S t a t e of Iowa. 

3. The Tax C r e d i t i n §99D.15(2) 
Is Only A p p l i c a b l e t o Costs o f 
Con s t r u c t i o n of Pari - M u t u e l 
F a c i l i t i e s . 

The a p p l i c a t i o n of the r u l e s of c o n s t r u c t i o n to Iowa Code 
§99D.15(2) (1985) leads us to the o p i n i o n t h a t i t provides a 
c r e d i t only f o r the retirement of debt on the c o n s t r u c t i o n of 
f a c i l i t i e s which have a genuine and bona f i d e use i n the 
pari-mutuel o p e r a t i o n . The i n t e n t of the l e g i s l a t u r e was to 
promote the c o n s t r u c t i o n of a race t r a c k . I t was not concerned 
w i t h the a b i l i t y or d i s a b i l i t y of a pari-mutuel l i c e n s e e to 
branch out i n t o other s o r t s of a c t i v i t i e s . A l s o , the word 
" f a c i l i t y " i s modified by the word " l i c e n s e d " , which i n d i c a t e s 
t h a t i t i s only a p p l i c a b l e to those f a c i l i t i e s under the 
r e g u l a t o r y j u r i s d i c t i o n of the Iowa State Racing Commission. 
Thus, co n s t r u i n g §99D.15(2) to provide a tax exemption or c r e d i t 
f o r the c o s t of c o n s t r u c t i o n of f a c i l i t i e s u n r e l a t e d to the 
pari-mutuel o p e r a t i o n of a l i c e n s e e i s c o n s i s t e n t w i t h n e i t h e r 
the l e t t e r , nor the s p i r i t of the s t a t u t e . 

This does not mean that the c r e d i t i s only a v a i l a b l e t o 
o f f s e t f a c i l i t i e s e x c l u s i v e l y used f o r pari-mutuel horse r a c i n g . 
I t i s expected t h a t l i c e n s e e s w i l l supplement r a c i n g revenues 
w i t h other uses f o r t h e i r f a c i l i t i e s , and there i s nothing i n the 
chapter which prevents a pari-mutuel l i c e n s e e from being engaged 
i n other a c t i v i t y c o n s i s t e n t with i t s n o n p r o f i t s t a t u s . A l s o , i t 
i s important to note that the s t a t u t e contemplates r a c i n g a t 
county f a i r s and/or the Iowa State F a i r . Iowa Code §99D.8 
(1985). As i s s t a t e d above, i t i s only necessary t h a t the 
f a c i l i t y have a genuine and bona f i d e use i n the operation of the 
pari-mutuel business. This i s a question which w i l l turn upon 
the f a c t s of a given case. I t would appear to i n c l u d e at l e a s t 
the c o n s t r u c t i o n costs of the grandstand, o f f i c e s , barns, 
d o r m i t o r i e s , and p r a c t i c e f a c i l i t i e s . 
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4. The C r e d i t i n §99D.15(2) Does 
Not Apply t o Debt Incurred P r i o r 
t o I t s Enactment. . 

I t i s our op i n i o n that the tax c r e d i t i n Iowa Code 
§99D.15(2) (1985) i s only a p p l i c a b l e to c o n s t r u c t i o n debt 
i n c u r r e d a f t e r i t s enactment. The c r e d i t was created to 
f a c i l i t a t e the f i n a n c i n g of horse race f a c i l i t i e s i n Iowa which 
was not otherwise f e a s i b l e . While the l e t t e r of the s t a t u t e i s 
s i l e n t , the purpose and i n t e n t of the s t a t u t e i s not served by 
app l y i n g i t to f i n a n c i n g which was obtained without i t s 
a s s i s t a n c e . Noting t h a t the s t a t u t e does not a f f e c t revenues 
which have y e t been generated, we are of the op i n i o n a l s o t h a t 
the c r e d i t i s a p p l i c a b l e to c o n s t r u c t i o n debt i n c u r r e d i n 
r e l i a n c e on the p r o v i s i o n between i t s enactment and e f f e c t i v e 
date. 

5. The C r e d i t i n §99D.15(2) 
Does Not Include Debt Incurred 
For Renovation or Remodeling 
P r o j e c t s . 

In response to your t h i r d q u e s t i o n , i t i s our o p i n i o n t h a t 
the c r e d i t i n Iowa Code §99D.15(2) (1985) i s not a p p l i c a b l e to 
debt i n c u r r e d i n renovation or remodeling p r o j e c t s . As i s noted 
above, the general r u l e s of s t a t u t o r y c o n s t r u c t i o n are a p p l i c a b l e 
t o tax s t a t u t e s . This i n c l u d e s the r u l e c o d i f i e d i n Iowa Code 
§4.1(2) (1985) th a t words are to be given t h e i r u sual and 
or d i n a r y meaning. American Home Products Corp. v. Iowa St . Bd. 
of Tax Review, 302 N.W.2d at 142-143. The word " c o n s t r u c t i o n " 
means "the a c t or process of c o n s t r u c t i n g " , and to "c o n s t r u c t " 
means "to b u i l d , form, or devise by f i t t i n g p a r t s or elements 
together s y s t e m a t i c a l l y . " Webster's New World D i c t i o n a r y 305 (2d 
ed. 1972). Thus, the word c o n s t r u c t i o n means to creat e something 
new. Had the - l e g i s l a t u r e intended to extend the c r e d i t t o 
renov a t i o n and remodeling p r o j e c t s i t could have done so. We 
must construe t h i s p r o v i s i o n s t r i c t l y i n favor of the tax and i n 
l i g h t of the language the l e g i s l a t u r e chose to employ. 
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6. Summary 
I t i s our o p i n i o n t h a t the tax c r e d i t i n Iowa Code 

§99D.15(2) (1985) i s only a p p l i c a b l e to debt i n c u r r e d i n the 
c o n s t r u c t i o n of f a c i l i t i e s which have a genuine bona f i d e use i n 
the pari-mutuel o p e r a t i o n of a l i c e n s e e , and t h a t i t only a p p l i e s 
to such debt i n c u r r e d a f t e r i t s enactment. That c r e d i t does not 
apply to debt i n c u r r e d from renovation or r e c o n s t r u c t i o n 
p r o j e c t s . 

R e s p e c t f u l l y y o u r s , 

GARY LV_HAYWARS <> 
A s s i s t a n t A t t o r n e y General 
P u b l i c Safety D i v i s i o n 

GLH:mjs 



STATE OFFICERS & DEPARTMENTS: COMPTROLLER; DEPARTMENT OF 
TRANSPORTATION: I n t e r e s t on Funds. Iowa Code §§ 453.7(2), 
327H.18, 327H.21, 49 U.S.C. § 1654. The f e d e r a l share of repaid 
funds loaned f o r r a i l a s s i s t a n c e may be placed i n an 
i n t e r e s t - b e a r i n g account with the accumulated i n t e r e s t t o be used 
f o r f u r t h e r loans or grants f o r r a i l a s s i s t a n c e as provided by 49 
U.S.C. § 1654 pursuant t o Iowa Code §§ 453.7(2), 327H.18-.21. 
(Hansen to K r a h l , State Comptroller, 4/4/85) #85-4-2(L) 

A p r i l 4, 1985 
W i l l i a m K r a h l 
State Comptroller 
S t a t e C a p i t a l 
Des Moines, Iowa 50319 
Dear Mr. K r a h l : 

We have received your request f o r an Attorney General's 
Opinion concerning a p o s s i b l e c o n f l i c t between Iowa Code 
§ 453.7(2) (1983) and 49 U.S.C. § 1654(o)(4). Your question 
a r i s e s because the Department of T r a n s p o r t a t i o n has requested 
t h a t a separate i n t e r e s t bearing account be e s t a b l i s h e d f o r the 
f e d e r a l share of rep a i d funds loaned f o r r a i l a s s i s t a n c e as 
re q u i r e d by 49 U.S.C. § 1654(o)(4). You ask whether the f e d e r a l 
s t a t u t e c o n f l i c t s w i t h the Iowa s t a t u t e . We conclude t h a t i t 
does not. 

Iowa Code § 453.7(2) (1983) p r o v i d e s : 
I n t e r e s t or earnings on investments and time 
d e p o s i t s made i n accordance w i t h the 
p r o v i s i o n s of s e c t i o n 12.8, 452.10, 453.1 and 
453.6 s h a l l be c r e d i t e d to the general fund 
of the governmental body making the 
investment or d e p o s i t , w i t h the exception o f 
s p e c i f i c funds f o r which investments are 
otherwise provided by law, c o n s t i t u t i o n a l 
funds, or when l e g a l l y d i v e r t e d to the s t a t e 
s i n k i n g fund f o r p u b l i c d e p o s i t s . 

T h i s s t a t u t e a p p l i e s to funds which are req u i r e d to be deposited 
pursuant to other s p e c i f i e d s t a t u t e s . For example, § 453.1 
(1983) provides: " A l l funds held i n the hands of the f o l l o w i n g 
o f f i c e r s or i n s t i t u t i o n s s h a l l be deposited i n banks f i r s t 
approved by the appropriate government body as i n d i c a t e d : For 
the t r e a s u r e r of s t a t e , by the executive c o u n c i l . . . . " 
A c c o r d i n g l y , funds such as those i n the s t a t e r a i l a s s i s t a n c e 
fund, which i s e s t a b l i s h e d by Iowa Code § 327H.18 (1983) i n the 
o f f i c e of the t r e a s u r e r , are w i t h i n the purview of § 453.7(2) 
unless one of the exceptions a p p l i e s . 
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The question i n t h i s case concerns f i n a n c i a l a s s i s t a n c e 
provided t o the s t a t e by the f e d e r a l government pursuant to 49 
U.S.C. § 1654(o). S e c t i o n 1654(o)(4) p r o v i d e s : 

The State s h a l l p l a c e the Federal share of 
repa i d funds i n an i n t e r e s t - b e a r i n g account 
o r , w i t h the approval of the Sec r e t a r y , 
permit any borrower t o place such funds, f o r 
the b e n e f i t and use of the S t a t e , i n a bank 
which has been designated by the Secretary of 
the Treasury i n accordance w i t h s e c t i o n 265 
of T i t l e 12. The State s h a l l use such funds 
and a l l accumulated i n t e r e s t t o make f u r t h e r 
loans or grants under paragraph (2) of 
subs e c t i o n ( f ) of t h i s s e c t i o n i n the same 
manner and under the same c o n d i t i o n s as i f 
they were o r i g i n a l l y granted t o the State by 
the S e c r e t a r y . The St a t e may, at any time, 
pay t o the Secretary the Federal share of any 
unused funds and accumulated i n t e r e s t . A f t e r 
the t e r m i n a t i o n of a State's p a r t i c i p a t i o n i n 
the r a i l s e r v i c e a s s i s t a n c e program 
e s t a b l i s h e d by t h i s s e c t i o n , such State s h a l l 
pay the Federal share of any unused funds and 
accumulated i n t e r e s t t o the Secretary. 

This s t a t u t e r e q u i r e s t h a t the f e d e r a l share of repaid funds be 
placed i n an i n t e r e s t - b e a r i n g account, with the accumulated 
i n t e r e s t t o be used f o r f u r t h e r loans or gr a n t s . This p r o v i s i o n 
would c o n f l i c t w i t h the requirements of § 453.7(2) unless one of 
the exceptions i n § 453.7(2) a p p l i e s . 

This s i t u a t i o n comes w i t h i n the exception f o r " s p e c i f i c 
funds f o r which investments are otherwise provided by law." 
§ 453.7(2). This c o n c l u s i o n f o l l o w s because 49 U.S.C. § 1654(o) 
i s a "law" p r o v i d i n g f o r the investment of " s p e c i f i c funds," and 
i s supported by Iowa Code § 327H.21, which p r o v i d e s : " A l l 
f e d e r a l funds received under t h i s s e c t i o n are appropriated f o r 
the purposes set f o r t h i n the f e d e r a l g r a n t s . " The l e g i s l a t u r e 
has s p e c i f i c a l l y a u t h o r i z e d grant agreements with the United 
States t o c a r r y out the purposes of chapter 327H. §§ 327H.20, 
327H.21. 

I t i s unimportant t h a t 49 U.S.C. § 1654 i s a f e d e r a l 
s t a t u t e , because § 453.7(2) places no r e s t r i c t i o n on the law 
except t h a t i t provide f o r the investment of s p e c i f i c funds. 
Therfore, the investment of funds pursuant t o 49 U.S.C. 
§ 1654(o)(4) comes w i t h i n the exception of § 453.7(2), and there 
i s no c o n f l i c t between the s t a t u t e s . 
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In c o n c l u s i o n , i t i s our o p i n i o n that the f e d e r a l share of 
repaid funds loaned f o r r a i l a s s i s t a n c e may be placed i n an 
i n t e r e s t - b e a r i n g account with the accumulated i n t e r e s t t o be used 
f o r f u r t h e r loans or grants f o r r a i l a s s i s t a n c e as provided by 49 
U.S.C. § 1654 pursuant t o Iowa Code §§ 453.7(2), 327H.18-.21. 

S i n c e r e l y , 

SKH/cal 



STATE OFFICERS AMD EMPLOYEES; Iowa Development Commission and 
Development Commission Foundation; Mileage Reimbursement; 
Acceptance of g i f t s . Iowa Code §§ 18.117; 28.11-28.16; 68B.2(5), 
(6) and ( 9 ) ; 68B.5; 79.11 (1983). 1) i n t h i s i n s t a n c e the ̂  
Foundation should not be considered a s t a t e agency; 2) Commission 
employees may c l a i m mileage reimbursement under § 18.117 f o r the 
business use of v e h i c l e s leased f o r them by the Foundation; 
3) use by Commission o f f i c i a l s and employees of v e h i c l e s l e a s e d 
by the Foundation f o r business and per s o n a l purposes does not 
v i o l a t e § 68B.5; and 4) § 79.11 does not p r o h i b i t payment of 
mileage reimbursement to Commission employees u s i n g Foundation-
leased v e h i c l e s on s t a t e business.' (Weeg to Johnson, State 
A u d i t o r , 4/4/85) #85-4-1(L) 

The Honorable Richard D. Johnson A p r i l 4, 1985 
State A u d i t o r 
State C a p i t o l 
L O C A L 
Dear Mr. Johnson: 

You have requested an o p i n i o n o f the A t t o r n e y General on 
s e v e r a l questions r e l a t i n g to the Iowa Development Commission 
Foundation's t h e r e a f t e r the Foundation] p r a c t i c e of l e a s i n g 
v e h i c l e s f o r use by Iowa Development Commission [ h e r e a f t e r the 
Commission] employees. These questions have a r i s e n f o l l o w i n g an 
au d i t your o f f i c e has conducted of the Commission. You d e s c r i b e 
the r e l e v a n t f a c t s i n your request l e t t e r and the accompanying 
d r a f t a u d i t as f o l l o w s . 

The Foundation leases v e h i c l e s f o r the use, b o t h business 
and p e r s o n a l , of c e r t a i n Commission employees. The primary 
reason f o r t h i s arrangement i s that p r o s p e c t i v e economic develop
ment c l i e n t s i n Iowa o f t e n request c o n f i d e n t i a l i t y when t r a v e l i n g 
throughout the s t a t e . Use of marked s t a t e motor p o o l v e h i c l e s 
prevents compliance w i t h t h i s request. In a d d i t i o n , the Founda
t i o n pays a p o r t i o n of the automobile insurance c o s t s f o r these 
v e h i c l e s . Other op e r a t i n g c o s t s , such as gas, o i l , t i r e s , and 
maintenance, are p a i d by the Commission employees who use these 
v e h i c l e s . However, the leased v e h i c l e s are g e n e r a l l y new and 
under warranty; f u r t h e r , some of the v e h i c l e s are replaced as 

x See Iowa Code § 18.115(7) (1983) ("The s t a t e v e h i c l e 
d i s p a t c h e r s h a l l cause to be marked on every state-owned v e h i c l e 
a s i g n i n a conspicuous p l a c e which i n d i c a t e s i t s ownership by 
the s t a t e except cars requested to be exempt by the commissioner 
of p u b l i c s a f e t y or the d i r e c t o r of the department of general 
s e r v i c e s . " ) 
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o f t e n as every three to four months. Thus, o p e r a t i n g costs aside 
from gas and o i l are l i k e l y to be minimal. The Commission 
reimburses these employees at the r a t e of twenty-four cents per 
m i l e f o r t h e i r business mileage. I n t u r n , the employees reim
burse the Foundation ei g h t cents per m i l e f o r t h e i r personal 
mileage. 

Your questions are as f o l l o w s : 
1) Is the Iowa Development Commission 

Foundation, Inc., a State agency? And, are 
the operations of the Foundation governed by 
the same laws as the Iowa Development Commis
sion? 

2) Can employees charge the State 24c per m i l e 
f o r use o f v e h i c l e s which are leased by the 
Foundation? 

3) Do the c o n d i t i o n s c i t e d i n the a u d i t f i n d i n g 
c o n s t i t u t e a v i o l a t i o n of S e c t i o n 68B.5 of 
the Code of Iowa? 

4) Would S e c t i o n 79.11 of the Code of Iowa 
p r o h i b i t the mileage reimbursement claimed by 
Commission employees as de s c r i b e d i n the 
a u d i t f i n d i n g ? 

5) Does the unreimbursed p r i v a t e use o f the 
l e a s e d v e h i c l e s or Commission reimbursements 
i n excess of a c t u a l cost i n c u r r e d by the 
employees represent a d d i t i o n a l compensation 
and, as such, does the Commission or the 
Foundation have any r e s p o n s i b i l i t y t o r e p o r t 
the compensation to the a p p r o p r i a t e t a x i n g 
a u t h o r i t i e s ? 

I. 
Your f i r s t q u e s t i o n i s whether the Foundation i s a s t a t e 

agency and whether the Foundation i s governed by the same laws as 
the Commission. Iowa Code Chapter 28 (1983) governs the Iowa 
Development Commission; the p r o v i s i o n s s e t t i n g f o r t h the author
i t y to cre a t e the Iowa Development Commission Foundation are 
found w i t h i n that chapter and provide i n t h e i r e n t i r e t y as 
f o l l o w s : 

28.11 C o r p o r a t i o n f o r r e c e i v i n g and 
d i s b u r s i n g funds. The Iowa development 
commission i s hereby a u t h o r i z e d to form a 
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c o r p o r a t i o n under the p r o v i s i o n s of chapter 
504 [ c o r p o r a t i o n not f o r pecuniary p r o f i t ] 
f o r the purpose of r e c e i v i n g and d i s b u r s i n g 
funds from p u b l i c or p r i v a t e sources to be 
used to f u r t h e r the o v e r a l l development and 
w e l l - b e i n g of the s t a t e . 

28.14 I n c o r p o r a t o r s . The i n c o r p o r a t o r s 
of the c o r p o r a t i o n formed under s e c t i o n s 
28.11, 28.15 and 28,16, s h a l l be: 

1. The chairman of the Iowa develop
ment commission. 

2. The d i r e c t o r of the Iowa develop
ment commission. 

3. A member of the Iowa development 
commission s e l e c t e d by the chairman. 

28.15 Board of d i r e c t o r s . The board of 
d i r e c t o r s of the c o r p o r a t i o n formed under 
s e c t i o n s 28.11, 28.14 and 28.16 s h a l l be the 
members of the Iowa development commission or 
t h e i r successors i n o f f i c e . 

28.16 Accepting grants i n a i d . The 
c o r p o r a t i o n formed under s e c t i o n s 28.11, 
28.14 and 28.15 i s hereby a u t h o r i z e d to 
accept grants of money or property from the 
f e d e r a l government or any other source and 
may upon i t s own order use i t s money, 
property or other resources f o r any of the 
purposes h e r e i n . 

Thus, the Foundation i s autho r i z e d to r e c e i v e money from p r i v a t e 
as w e l l as p u b l i c sources, and may spend t h i s money " t o f u r t h e r 
the o v e r a l l development and w e l l - b e i n g of the s t a t e , § 28.11, and 
" f o r any of the purposes h e r e i n , " § 28.16. We b e l i e v e t h i s broad 
language a u t h o r i z e s the Foundation to use i t s funds f o r any of 
the purposes e x p r e s s l y or i m p l i e d l y a u t h o r i z e d i n Ch. 28. 

As set f o r t h above, the Foundation i s a Ch. 504 n o t - f o r -
p r o f i t c o r p o r a t i o n , and t h e r e f o r e i s a p r i v a t e , r a t h e r than 
p u b l i c , e n t i t y . Nonetheless, there may be s i t u a t i o n s i n which 
the Foundation should be considered a p u b l i c agency f o r c e r t a i n 
purposes. See, e.g., 1972 Op.Att'yGen. 434 (Foundation q u a l i f i e s 
as a s t a t e agency under f e d e r a l R i v e r s and Harbors Act f o r 
purpose of a c q u i r i n g property f o r development from army corps of 
engineers). Because of the v a r i e t y of s i t u a t i o n s i n which 
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t h i s q u e s tion could a r i s e , we cannot answer your question 
g e n e r a l l y . 

In t h i s s i t u a t i o n , which i n v o l v e s a question of mileage 
expenses submitted by s t a t e employees using cars l e a s e d by the 
Foundation, we do not b e l i e v e the Foundation should be considered 
a p u b l i c agency. F i r s t , the Foundation i s a p r i v a t e l e g a l 
e n t i t y . In l e a s i n g cars f o r use by Commission employees, the 
Foundation i s not a c t i n g i n a governmental c a p a c i t y or e x e r c i s i n g 
governmental a u t h o r i t y i n any manner. Cf. 1972 Op.Att'yGen. 434. 
While the Foundation i s a u t h o r i z e d to r e c e i v e p u b l i c as w e l l as 
p r i v a t e monies, see § 28.11, mere r e c e i p t of p u b l i c funds does 
not alone convert the Foundation i n t o a p u b l i c agency, j u s t as 
r e c e i p t of p u b l i c funds by other p r i v a t e o r g a n i z a t i o n s does not 
convert those o r g a n i z a t i o n s i n t o p u b l i c agencies. We b e l i e v e 
l e g i s l a t i v e i n t e n t f u r t h e r supports our c o n c l u s i o n i n t h i s 
i n s t a n c e . While the Foundation a c t s as "an adjunct or arm of the 
development commission," 1972 Op.Att'yGen. at 435, the l e g i s l a 
t ure d i d e x p r e s s l y p r o v i d e f o r i t s c r e a t i o n as a p r i v a t e e n t i t y 
to r e c e i v e and expend p u b l i c and p r i v a t e funds f o r economic 
development purposes. Presumably the l e g i s l a t u r e foresaw the 
l i k e l i h o o d t h a t the Foundation would g e n e r a l l y not be subject t o 
s t a t e laws governing p u b l i c agencies, indeed, t h a t was one of the 
l i k e l y purposes i n c r e a t i n g the Foundation. 

For these reasons we thus conclude the Foundation should not 
be considered a p u b l i c agency i n t h i s i n s t a n c e . However, we do 
not by t h i s o p i n i o n f o r e c l o s e the p o s s i b i l i t y t h a t the Foundation 
may be considered a p u b l i c agency i n other s i t u a t i o n s , such as 
t h a t d i s c u s s e d i n 1972 Op.Att'yGen. 434; nor do we suggest t h a t 
the f a c t o r s considered i n reaching t h i s c o n c l u s i o n are e x c l u s i v e . 

The a d d i t i o n a l question of what laws apply to each e n t i t y i s 
a l s o a broad one, the answer to which again depends on each 

Furthermore, you have informed us t h a t the Foundation i s 
funded p r i m a r i l y from p r i v a t e sources. While p u b l i c monies are 
r e c e i v e d p r i m a r i l y i n the form of r e g i s t r a t i o n fees from govern
mental s u b d i v i s i o n s a t t e n d i n g Foundation-sponsored a c t i v i t i e s , a t 
t h i s time they c o n s t i t u t e only a s m a l l percentage of the Founda
t i o n ' s budget. 

J In Op.Att'yGen. #83-5-6, we h e l d t h a t p r i v a t e use of 
pr o p e r t y l e a s e d i n the name of a p u b l i c agency and a c q u i r e d w i t h 
p u b l i c funds i s p r o h i b i t e d by Iowa Const., A r t . I l l , § 31, and 
Iowa Code § 721.2(5) (1983), unless the p r i v a t e use i s i n c i d e n t a l 
to a p u b l i c purpose. Because we conclude t h a t i n t h i s instance 
the Foundation should not be considered a p u b l i c agency, t h i s 
o p i n i o n i s i n a p p l i c a b l e . 
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s i t u a t i o n i n which the question a r i s e s . Rather than attempt to 
provide a comprehensive answer, i f t h a t i s even p o s s i b l e , we w i l l 
i n s t e a d d i s c u s s the laws a p p l i c a b l e to each of your remaining 
questions. 

I I . 
Your second question asks whether Commission employees may 

charge the s t a t e twenty-four cents per m i l e f o r use of v e h i c l e s 
which are l e a s e d by the Foundation. 

The primary s t a t u t o r y p r o v i s i o n governing mileage reimburse
ment f o r s t a t e employees i s § 18.117, which provides as f o l l o w s : 

A s t a t e o f f i c e r or employee s h a l l not use a 
state-owned motor v e h i c l e f o r p e r s o n a l 
p r i v a t e use, nor s h a l l the o f f i c e r or 
employee be compensated f o r d r i v i n g a pri
v a t e l y owned motor v e h i c l e unless i t i s done 
on s t a t e business w i t h the approval of the 
s t a t e v e h i c l e d i s p a t c h e r , and i n t h a t case 
the o f f i c e r or employee s h a l l r e c e i v e twenty-
two cents per m i l e e f f e c t i v e J u l y 1, 1981, 
and twenty-four cents per m i l e e f f e c t i v e J u l y 
1, 1982. A s t a t u t o r y p r o v i s i o n s t i p u l a t i n g 
necessary mileage, t r a v e l , or a c t u a l expenses 
reimbursement to a s t a t e o f f i c e r f a l l s under 
the mileage reimbursement l i m i t a t i o n provided 
i n t h i s s e c t i o n unless s p e c i f i c a l l y p r o v i d e d 
otherwise. Any peace o f f i c e r employed by the 
s t a t e as d e f i n e d i n s e c t i o n 801.4 who i s 
r e q u i r e d to use a p r i v a t e v e h i c l e i n the 
performance of o f f i c i a l d u t i e s s h a l l r e c e i v e 
reimbursement f o r mileage expense at the r a t e 
s p e c i f i e d i n t h i s s e c t i o n . However, the 
s t a t e v e h i c l e d i s p a t c h e r may delegate author
i t y to o f f i c i a l s of the s t a t e , and department 
heads, f o r the use of p r i v a t e v e h i c l e s on 
s t a t e business up to a y e a r l y mileage f i g u r e 
e s t a b l i s h e d by the d i r e c t o r of general 
s e r v i c e s and approved by the e x e c u t i v e 
c o u n c i l . I f a s t a t e motor v e h i c l e has been 
assigned to a s t a t e o f f i c e r or employee, the 
o f f i c e r or employee s h a l l not c o l l e c t mileage 
f o r the use of a p r i v a t e l y owned v e h i c l e 
u n l e s s the s t a t e v e h i c l e assigned i s not 
usable. 
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This s e c t i o n s h a l l not apply to o f f i c i a l s 
and employees of the s t a t e whose mileage i s 
p a i d by other than s t a t e agencies and, except 
f o r the p r o v i s i o n s r e l a t i n g to mileage 
reimbursement, t h i s s e c t i o n s h a l l not apply 
to e l e c t e d o f f i c e r s of the s t a t e , judges of 
the d i s t r i c t c o u r t , judges of the court of 
appeals or judges of the supreme c o u r t . 

(emphasis added). This s e c t i o n provides t h a t mileage reimburse
ment may be p a i d to a s t a t e o f f i c e r or employee who uses "a 
p r i v a t e l y owned motor v e h i c l e " on s t a t e lousiness i f t h a t use i s 
approved by the s t a t e v e h i c l e d i s p a t c h e r . The phrase " p r i v a t e l y 
owned motor v e h i c l e " i s not defined f u r t h e r . We b e l i e v e the 
meaning of t h i s phrase may be e a s i l y d i s c e r n e d from the p l a i n 
language used: " p r i v a t e l y owned" means simply a v e h i c l e owned by 
a p r i v a t e person, as d i s t i n g u i s h e d from a v e h i c l e provided by the 
s t a t e motor p o o l . The simple phrase " p r i v a t e l y owned" cannot be 
read as i n c l u d i n g a requirement t h a t the v e h i c l e a c t u a l l y be 
owned by the person who uses the v e h i c l e on s t a t e business and 
who subsequently c o l l e c t s mileage reimbursement f o r t h a t use. 
While such a requirement could arguably be seen as d e s i r a b l e , the 
l e g i s l a t u r e d i d not. impose such a requirement. One reason i t d i d 
not, perhaps, i s the d i f f i c u l t y l i k e l y to' be encountered i n 
v e r i f y i n g t h a t the person c l a i m i n g mileage reimbursement a c t u a l l y 
owned the v e h i c l e used. I t i s l i k e l y that mileage reimbursement 
i s o c c a s i o n a l l y p a i d to s t a t e employees f o r u s i n g v e h i c l e s 
l e g a l l y owned by spouses, r e l a t i v e s , or f r i e n d s . The l e g i s l a t u r e 
has l e f t a l l o c a t i o n of mileage reimbursement t o these p r i v a t e 
p a r t i e s r a t h e r than to the s t a t e . 

Because a s t a t e employee may c l a i m mileage reimbursement f o r 
op e r a t i n g a p r i v a t e v e h i c l e t h a t the employee does not a c t u a l l y 
own, we conclude t h a t Commission employees may c l a i m mileage 
reimbursement f o r u s i n g a Foundation-leased v e h i c l e on s t a t e 
b u s i n e s s . Of course, as set f o r t h i n § 18.117, use of any 
p r i v a t e l y owned v e h i c l e f o r s t a t e business must i n a l l cases be 
approved by the s t a t e v e h i c l e d i s p a t c h e r . 

This c o n c l u s i o n i s a l s o c o n s i s t e n t w i t h the o v e r a l l s t a t u 
t o r y scheme f o r use of v e h i c l e s on s t a t e b u s i n e s s . As set f o r t h 
above, § 18.117 governs reimbursement f o r use of a p r i v a t e 

We note that as an a l t e r n a t i v e to reimbursing mileage 
expenses as they are i n c u r r e d , § 18.117 all o w s the v e h i c l e 
d i s p a t c h e r to a u t h o r i z e s t a t e o f f i c i a l s and department heads to 
use p r i v a t e v e h i c l e s up to an approved y e a r l y mileage f i g u r e . 
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v e h i c l e on s t a t e b u s i n e s s . S e c t i o n 18.115 governs the use of 
s t a t e motor pool v e h i c l e s on s t a t e business; i n p a r t i c u l a r , 
§ 18.115(9) provides f o r purchasing gas and o i l and o b t a i n i n g 
other normal automobile maintenance f o r state-owned v e h i c l e s . 
There i s no p r o v i s i o n f o r paying a c t u a l expenses f o r p r i v a t e l y 
owned v e h i c l e s used on s t a t e business, even though a person u s i n g 
a p r i v a t e v e h i c l e owned by another may i n c u r expenses which are 
l e s s than the mileage reimbursement p a i d by the s t a t e . 

I I I . 
Your t h i r d q u e stion i s whether a Commission employee's use 

of a v e h i c l e leased by the Foundation c o n s t i t u t e s a v i o l a t i o n of 
§ 68B.5. You do not d i s t i n g u i s h between business or personal use 
of the v e h i c l e i n your que s t i o n , so we s h a l l consider both 
aspects of t h i s q u e s t i o n . 

S e c t i o n 68B.5 provides as f o l l o w s : 
An o f f i c i a l , employee, l o c a l o f f i c i a l , 

l o c a l employee, member of the general assem
b l y , candidate, or l e g i s l a t i v e employee s h a l l 
not, d i r e c t l y or i n d i r e c t l y , s o l i c i t , accept, 
or r e c e i v e any g i f t having a value of f i f t y 
d o l l a r s or more i n any one occurrence. A 
person s h a l l not, d i r e c t l y or i n d i r e c t l y , 
o f f e r or make any such g i f t to an o f f i c i a l , 
employee, l o c a l o f f i c i a l , l o c a l employee, 
member of the general assembly, candidate or 
l e g i s l a t i v e employee which has a v a l u e i n 
excess of f i f t y d o l l a r s i n any. one occur
rence. 

Commission o f f i c i a l s and employees c l e a r l y f a l l w i t h i n the scope 
of t h i s p r o h i b i t i o n given the d e f i n i t i o n of the terms " o f f i c i a l " 
and "employee" i n §§ 68B.2(5) and ( 6 ) . F u r t h e r , annual use of an 
automobile leased by another f o r business and p e r s o n a l purposes 
i s a s e r v i c e which on i t s face i s worth more than f i f t y d o l l a r s . 
Indeed, i n your a u d i t r e p o r t you s t a t e the Foundation's monthly 
lease payment i s $300.00. 

An i n i t i a l q u e s t i o n i s whether use of the v e h i c l e s i n 
q u e s t i o n f o r business and personal purposes c o n s t i t u t e s a g i f t as 
that term i s used i n § 68B.5. " G i f t " i s d e f i n e d i n § 68B.2(9) as 
f o l l o w s : 

" G i f t " means a rendering of money, proper
t y , s e r v i c e s , d i s c o u n t , l o a n f o r g i v e n e s s , 
payment of indebtedness, or anything e l s e o f 
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value i n r e t u r n f o r which l e g a l c o n s i d e r a t i o n 
of equal or greater value i s not given and 
r e c e i v e d . However, " g i f t " does not mean any 
of the f o l l o w i n g : 

a. Anything r e c e i v e d by a donee whose 
o f f i c i a l a c t i o n or l a c k of o f f i c i a l a c t i o n 
w i l l p o t e n t i a l l y have no m a t e r i a l e f f e c t , 
d i s t i n g u i s h a b l e from m a t e r i a l e f f e c t s on the 
p u b l i c g e n e r a l l y , on the i n t e r e s t s of the 
donor. 

* * * 
Subsequent exceptions d e t a i l e d i n subsections (b) through (h) are 
c l e a r l y i n a p p l i c a b l e . The Foundation's p r o v i s i o n of a leased 
v e h i c l e f o r use by Commission employees i s c l e a r l y a rendering of 
property which i s not p a i d f o r by these employees. The is s u e 
t h a t remains i s whether the Commission employees' o f f i c i a l 
a c t i o n s w i l l have any m a t e r i a l e f f e c t , d i s t i n g u i s h a b l e from 
m a t e r i a l e f f e c t s on the p u b l i c g e n e r a l l y , on the i n t e r e s t s of the 
Foundation. We b e l i e v e the answer to t h i s q u e s t i o n i s no. 

The p r o h i b i t i o n i n § 68B.5 ag a i n s t the acceptance or s o l i c i 
t a t i o n of g i f t s by s t a t e employees was enacted "to prevent 
o u t s i d e r s from attempting to i n f l u e n c e s t a t e employees and s t a t e 
employees from u s i n g t h e i r decision-making powers to s o l i c i t 
f a vors froim-others." 1978 Op.Att'yGen. 139. Even before Ch. 68B 
was amended to exclude from i t s coverage those g i f t s which would 
l i k e l y have no s p e c i a l m a t e r i a l e f f e c t on the i n t e r e s t s of the 
donor (see § 68B. 2(9) (a)) , we used t h i s r a t i o n a l e to conclude 
th a t g i f t s which would not be l i k e l y to i n f l u e n c e the i n t e r e s t s 
of the donor would not be ba r r e d by Ch. 68B. See, e.g., 1978 
Op.Att'yGen. 139 ( d i s t r i b u t i o n of f r e e grandstand t i c k e t s by Iowa 
State F a i r Board to each board member p e r m i s s i b l e under Ch. 68B). 
Fo l l o w i n g the enactment of the 198(1- amendments, we concluded i n 
1980 Op.Att'yGen. 705 (#80-5-17(L)) t h a t , absent s p e c i a l circum-

See 1980 Iowa A c t s , Ch. 1015. 
In t h i s o p i n i o n we di s c u s s e d a number o f pre-1980 opinions 

on the que s t i o n of whether payment of t r a v e l expenses was a g i f t 
p r o h i b i t e d under Ch. 68B. To the extent those opi n i o n s may be 
r e l e v a n t to t h i s s i t u a t i o n , our 1980 op i n i o n noted t h a t the 
v a r y i n g conclusions of these opinions were d i f f i c u l t to r e c o n c i l e 
and i m p l i e d t h a t the 1980 amendments to Ch. 68B would l i k e l y 
a f f e c t those c o n c l u s i o n s . Op.Att'yGen. #80-5-17(L) at 2-3. For 
t h i s reason we do not f i n d i t necessary to d i s c u s s these previous 
o p i n i o n s . 
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stances, a l e g i s l a t o r ' s t r i p to a f o r e i g n country w i t h expenses 
p a i d by that country's government would not l i k e l y be found to 
c o n s t i t u t e a " g i f t " under the exception i n § 68B.2(9)(a), as i t 
i s u n l i k e l y the l e g i s l a t o r could m a t e r i a l l y e f f e c t the i n t e r e s t s 
of the f o r e i g n government. 

In a d d i t i o n , we have p r e v i o u s l y concluded that Ch. 68B i s a 
penal s t a t u t e and must t h e r e f o r e be construed narrowly "to give 
a l l persons a ' c l e a r and unequivocal warning i n language that 
people would g e n e r a l l y understand as to what a c t i o n s would expose 
them to l i a b i l i t i e s f o r p e n a l t i e s . ' " 1982 Op.Att'yGen. 496, 501, 
c i t i n g Knight v. Iowa D i s t r i c t Court of Story County, 269 N.W.2d 
430, 437-38 (Iowa 1978). 

Given the conclusions of our p r i o r opinions and the r e q u i r e 
ment to construe t h i s s t a t u t e narrowly, we b e l i e v e there i s 
l i t t l e q u e s t i o n that use by Commission employees of v e h i c l e s 
leased by the Foundation i s not p r o h i b i t e d by § 68B.5. As s e t 
f o r t h above, the Foundation i s a n o t - f o r - p r o f i t c o r p o r a t i o n 
created by s t a t u t e to r e c e i v e and spend funds from p u b l i c or 
p r i v a t e sources "to f u r t h e r the o v e r a l l development and w e l l -
being of the s t a t e . " § 28.11. S e c t i o n 28.16 e x p r e s s l y autho
r i z e s the Foundation to use i t s funds or other resources f o r any 
of the purposes expressed i n Ch. 28, which governs the Commis
s i o n . See a l s o § 28.11 (Foundation funds "to be used to f u r t h e r 
the o v e r a l l development and w e l l - b e i n g of the s t a t e . " ) . The 
Foundation's i n c o r p o r a t o r s are the members of the Commission and 
i t s d i r e c t o r , § 28.14, and the Foundation's board of d i r e c t o r s i s 
comprised of members of the Commission, § 28.15. Thus, though 
the Commission and the Foundation are separate l e g a l e n t i t i e s , 
the purposes of the Commission and the Foundation are by s t a t u t e 
the same, t h e i r t o p - l e v e l l e a d e r s h i p i d e n t i c a l . A c c o r d i n g l y , i t 
i s d i f f i c u l t to see how the Foundation's act of p r o v i d i n g Commis
s i o n employees w i t h a leased v e h i c l e f o r business and personal 
use w i l l have any m a t e r i a l e f f e c t on the i n t e r e s t s of the Founda
t i o n when the i n t e r e s t s of the Commission and Foundation are the 
same. 

IV. 
Your f o u r t h question asks whether § 79.11 p r o h i b i t s Commis

s i o n employees from c l a i m i n g mileage reimbursement i n c u r r e d when 
usi n g v e h i c l e s provided by the Foundation on s t a t e business. 
This s e c t i o n provides as f o l l o w s : 

No p u b l i c o f f i c e r or employee s h a l l be 
allowed e i t h e r mileage or t r a n s p o r t a t i o n 
expense when he i s g r a t u i t o u s l y t r a n s p o r t e d 
by another p u b l i c o f f i c e r or employee who i s 
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a l s o e n t i t l e d to mileage or t r a n s p o r t a t i o n 
expense. 

We b e l i e v e t h i s s e c t i o n c l e a r l y p r o h i b i t s a p u b l i c employee from 
c l a i m i n g mileage reimbursement or a c t u a l expenses f o r t r i p s on 
which that employee i n c u r s no expenses whatsoever: s p e c i f i c a l l y 
t r i p s when t h a t employee i s t r a n s p o r t e d by another at no cos t , or 
t r i p s when the employee i s t r a n s p o r t e d by another p u b l i c employee 
who i s e n t i t l e d to reimbursement. Thus, t h i s p r o v i s i o n has 
p r e v i o u s l y been construed as p r o h i b i t i n g s e v e r a l p u b l i c employees 
who t r a v e l together from i n d i v i d u a l l y c o l l e c t i n g reimbursement 
f o r t h a t t r a v e l . Only the person who has i n c u r r e d a c t u a l t r a v e l 
expenses i s e n t i t l e d to reimbursement. See 1934 Op.Att'yGen. 
305. 

Ap p l y i n g § 79.11 to the f a c t s of your o p i n i o n request, i t i s 
c l e a r t h a t Commission employees are not being t r a n s p o r t e d by 
another p u b l i c o f f i c e r or employee who i s e n t i t l e d to t r a v e l 
reimbursement. Arguably, however, these employees are being 
" g r a t u i t o u s l y t r a n s p o r t e d by another" i n tha t the Foundation i s 
p r o v i d i n g the employees' v e h i c l e s . However, use of the term 
" g r a t u i t o u s l y " renders § 79.11 i n a p p l i c a b l e to t h i s s i t u a t i o n : 
though Commission employees are not u s i n g v e h i c l e s owned by them 
p e r s o n a l l y f o r t h e i r t r a v e l , they nonetheless i n c u r operating 
expenses, such as gas, o i l , and r o u t i n e maintenance, When using 
these v e h i c l e s and t h e r e f o r e are not t r a n s p o r t e d " g r a t u i t o u s l y . " 
These Commission employees are i n the same p o s i t i o n as other 
s t a t e employees who are reimbursed f o r mileage i n c u r r e d while 
u s i n g v e h i c l e s l e g a l l y owned or provided by another. I n e i t h e r 
case, § 79.11 does not p r o h i b i t mileage reimbursement f o r such 
use so long as the person c l a i m i n g reimbursement pays the a c t u a l 
expenses of t h a t t r a v e l . 

V. 
Your f i f t h q u e s t i o n asks whether the p r i v a t e use of v e h i c l e s 

l e a s e d by the Foundation or reimbursements i n excess of a c t u a l 
cost c o n s t i t u t e s a d d i t i o n a l compensation which should be reported 
to t a x i n g a u t h o r i t i e s . This o f f i c e cannot determine i n the f i r s t 
i n s t a n c e the extent of the p o t e n t i a l income t a x l i a b i l i t y i n t h i s 
s i t u a t i o n . T h i s q u e s t i o n should be addressed by the Iowa Depart
ment of Revenue and the I n t e r n a l Revenue S e r v i c e r a t h e r than t h i s 
o f f i c e . 

CONCLUSION 
In c o n c l u s i o n , i t i s our o p i n i o n t h a t : 1) i n t h i s instance 

the Foundation should not be considered a s t a t e agency; 2) Commis-
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s i o n employees may c l a i m mileage reimbursement under § 18.117 f o r 
the business use of v e h i c l e s leased f o r them by the Foundation; 
3) use by Commission o f f i c i a l s and employees of v e h i c l e s leased 
by the Foundation f o r business and personal purposes does not 
v i o l a t e § 68B.5; and 4) § 79.11 does not p r o h i b i t payment of 
mileage reimbursement to Commission employees u s i n g Foundation-
leased v e h i c l e s on s t a t e business. 

S i n c e r e l y 

:G 
n e r a l 

TOW:js 



SCHOOLS; S a l e o r Lease o f S c h o o l S i t e s . Iowa Code §§ 278 . 1 ( 2 ) ; 
297.22,? 297.23; 297.2A. A s c h o o l d i s t r i c t may s e l l p a r t o f a 
t r a c t o f l a n d w i t h o u t s u b m i t t i n g the i s s u e t o t h e v o t e r s i f t h e 
v a l u e o f t h e l a n d t o be s o l d does n o t exceed $25,000. A l l s a l e s 
o f p r o p e r t y owned by a s c h o o l d i s t r i c t a r e s u b j e c t t o the 
c o m p e t i t i v e b i d d i n g r e q u i r e m e n t s o f Iowa Code §§ 297.23 and 
297.24. A s c h o o l d i s t r i c t may n o t evade t h e c o m p e t i t i v e b i d d i n g 
s t a t u t e s by e x e c u t i n g a l e a s e c o n t a i n i n g an o p t i o n t o buy. 
(Fle m i n g t o Hultman, S t a t e S e n a t o r , 5/1/85) #85-5/2(L) 

May 1, 1985 

The Honorable C a l v i n 0. Hultman 
S t a t e S e n a t o r 
L O C A L 

Dear Senator Hultman: 

You have asked f o r our o p i n i o n on a s e r i e s o f i s s u e s w i t h 
r e g a r d t o t h e o p e r a t i o n o f Iowa Code § 297.22 (1985) w h i c h g r a n t s 
power t o s c h o o l d i s t r i c t s t o s e l l o r l e a s e s c h o o l h o u s e s , s i t e s o r 
o t h e r p r o p e r t y . That code s e c t i o n and Iowa Code §§ 297.23, 
297.24 and 297.25 (1985) have n o t been c o n s t r u e d by t h e Iowa 
Supreme C o u r t ; t h e r e f o r e we must a p p l y t h e p r i n c i p l e s o f s t a t u t o 
r y c o n s t r u c t i o n i n r e s p o n d i n g t o y o u r q u e s t i o n s . See g e n e r a l l y , 
Iowa Code Ch. 4 (1985). Welp v. Iowa Dept. o f Res., 333 N.W.2d 
481, 483 (Iowa 1983); Iowa Nat. I n d u s t . Loan Co. v. Iowa S t a t e 
Dept. o f Rev., 224 N.W.2d 437 (Iowa 1974). 

Your q u e s t i o n s w i l l be a d d r e s s e d s e p a r a t e l y . The f i r s t i s : 

1. May an Iowa s c h o o l d i s t r i c t s e l l p a r t o f a 
t r a c t o f l a n d , w i t h o u t s u b m i t t i n g t h e s a l e i n 
th e form o f a q u e s t i o n t o t h e v o t e r s , even 
though the v a l u e o f the whole t r a c t i s more 
t h a n $25,000? 
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I t i s our o p i n i o n t h a t a s c h o o l d i s t r i c t may s e l l p a r t o f a 
t r a c t s f l a n d w i t h o u t s u b m i t t i n g t h e m a t t e r t o t h e v o t e r s i f t h e 
p a r t t h a t i s t o be s o l d has a v a l u e t h a t does n ot exceed $25,000. 
The f i r s t unnumbered p a r a g r a p h o f § 297.22 p r o v i d e s : 

The b o a r d o f d i r e c t o r s o f a s c h o o l d i s t r i c t may 
s e l l , l e a s e , o r d i s p o s e o f , i n whole o r i n p a r t , a 
s c h o o l h o u s e , s i t e , o r o t h e r p r o p e r t y b e l o n g i n g t o 
the d i s t r i c t f o r w h i c h t h e V a l u e does n o t exceed 
t w e n t y - f i v e thousand d o l l a r s . I f t h e v a l u e 
exceeds t w e n t y - f i v e thousand d o l l a r s , the board 
s h a l l submit the q u e s t i o n a t an e l e c t i o n under 
s e c t i o n 278.1, s u b s e c t i o n 2, t o a u t h o r i z e t h e 
s a l e , l e a s e o r d i s p o s a l . 

(Emphasis added).''" The s t a t u t e a l s o p r o v i d e s t h a t any r e a l 
e s t a t e t h a t i s t o be s o l d must be a p p r a i s e d as p r o v i d e d by 
§ 297.22, t h i r d unnumbered p a r a g r a p h . We n o t e t h a t s c h o o l 
d i s t r i c t s e x e r c i s e o n l y t h e powers g r a n t e d t o them by t h e 
l e g i s l a t u r e . See e.g., B a r n e t t v. Durant Com. Sch. D i s t . , 249 
N.W.2d 626, 627 (Iowa 1977). Moreover, the G e n e r a l Assembly has 
a s s i g n e d c e r t a i n powers t o t h e b o a r d o f d i r e c t o r s o f s c h o o l 
d i s t r i c t s and o t h e r powers t o the v o t e r s o f the d i s t r i c t . C f. 
Iowa Code § 278.1 (1985) and Iowa Code Ch. 297 (1985). 

The meaning o f t h e f i r s t p a r a g r a p h o f § 297.22 i s c l e a r . 
The d i s t r i c t may s e l l , l e a s e o r d i s p o s e o f p r o p e r t y w i t h o u t a 
v o t e o f t h e p e o p l e i f t h e v a l u e o f t h e p r o p e r t y does n o t exceed 
$25,000. There i s n o t h i n g i n t h a t code " s e c t i o n o r i n any o t h e r 
s e c t i o n o f t h e code t h a t r e q u i r e s a s c h o o l d i s t r i c t t o s e l l an 
e n t i r e s i t e owned by t h e d i s t r i c t i f i t i s d e t e r m i n e d t h a t a 
p o r t i o n o f t h e s i t e i s no l o n g e r needed f o r s c h o o l p u r p o s e s . 
Indeed, the power t o s e l l , l e a s e o r d i s p o s e o f " p a r t " o f a s i t e 
i s i n c l u d e d i n § 297.22. 

I n c o n s i d e r i n g s t a t u t e s , we must a v o i d s t r a i n e d , i m p r a c t i c a l 
o r a b s u r d r e s u l t s . Welp v. Iowa Dept. o f Rev., 333 N.W.2d a t 
483. To r e q u i r e t h e s a l e o f a p o r t i o n o f a s i t e , t h e v a l u e o f 
w h i c h d i d n o t exceed $25,000, t o be s u b m i t t e d t o the v o t e r s 
because t h e v a l u e o f t h e e n t i r e t r a c t exceeded $25,000 would be a 

Iowa Code § 297.22 has been amended f r e q u e n t l y . See 13 
Iowa Code Ann. 324 and 13 Iowa Code Ann., 1984-85, p o c k e t p a r t , 
p. 137, f o r h i s t o r y o f s e c t i o n . E a r l i e r o p i n i o n s o f t h i s o f f i c e 
r e l a t e d t o e a r l i e r v e r s i o n s o f t h e s t a t u t e and were n o t concerned 
w i t h i s s u e s p r e s e n t e d h e r e . See e.g., 1972 Op.Att'yGen. 427; 
1972 Op.Att'yGen. 691. 
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s t r a i n e d and a b s u r d c o n s t r u c t i o n . On the o t h e r hand, i f t h e 
a p p r a i s e d v a l u e o f the " p a r t o f a t r a c t " t h a t i s t o be s o l d 
exceeds $25,000y a v o t e t o approve s a l e o f t h e " p a r t o f a t r a c t " 
w ould be r e q u i r e d by § 297.22 and § 2 7 8 . 1 ( 2 ) . z 

Your second q u e s t i o n i s as f o l l o w s : 

2. I f such a s a l e must be s u b m i t t e d i n t h e form 
o f a q u e s t i o n t o t h e v o t e r s , may t h e q u e s t i o n 
t o t h e v o t e r s be worded t o a l l o w the s c h o o l 
d i s t r i c t t o s e l l t h e p a r c e l o f t h e whole 
t r a c t t o a s p e c i f i c a l l y named b u y e r , o r must 
the s c h o o l d i s t r i c t p l a c e the p a r c e l f o r s a l e 
on a c o m p e t i t i v e b a s i s o n l y ? Must the s c h o o l 
d i s t r i c t p l a c e t h e whole t r a c t up f o r compet
i t i v e b i d d i n g ? 

As we s t a t e d above, i f t h e v a l u e o f the p r o p e r t y t o be s o l d 
does n ot exceed $25,000, the m a t t e r need n o t be s u b m i t t e d t o t h e 
v o t e r s . But i f t h e v a l u e o f t h e p r o p e r t y t o be s o l d exceeds 
$25,000, the i s s u e must be s u b m i t t e d t o the v o t e r s . I t i s our 
o p i n i o n t h a t i n e i t h e r c a s e , t h e s a l e must be a c c o m p l i s h e d by 
c o m p e t i t i v e b i d d i n g as p r o v i d e d by Iowa Code §§ 297.23 and 297.24 
(1985). I t i s v e r y i m p o r t a n t t h a t the b i d d i n g r e q u i r e m e n t i s 
s e p a r a t e from the s e c t i o n t h a t s e t s out the a l t e r n a t i v e methods 
f o r s e l l i n g and l e a s i n g p r o p e r t y . Moreover, t h e c o m p e t i t i v e 
b i d d i n g r e q u i r e m e n t does n o t i n c l u d e an e x c e p t i o n b a s e d on v a l u e 
o f the p r o p e r t y t o be s o l d . 

I n our o p i n i o n t h e d e c i s i o n t o s e l l p r o p e r t y , e i t h e r by t h e 
v o t e r s p u r s u a n t t o Iowa Code § 278.1, o r by t h e b o a r d , p u r s u a n t 
t o § 297.22, i s the f i r s t s t e p i n t h e p r o c e s s . N e i t h e r o f t h o s e 
s e c t i o n s p r o v i d e f o r a d e c i s i o n t o be made t h a t a s a l e w i l l be 
made t o a p a r t i c u l a r p e r s o n . The r e q u i r e m e n t f o r a p p r a i s a l o f 
r e a l e s t a t e c o n t a i n e d i n t h e t h i r d unnumbered p a r a g r a p h o f 
§ 297.22 s e r v e s two pur p o s e s . F i r s t , t h e a p p r a i s a l p e r m i t s a 
s c h o o l b o a r d t o de t e r m i n e whether a u t h o r i t y t o s e l l t h e p r o p e r t y 
must be sought from the v o t e r s because t h e v a l u e i s more t h a n 
$25,000. Second, i t p r o v i d e s a b a s i s f o r the b o a r d t o " d e c l i n e 
t o s e l l i f a l l the b i d s r e c e i v e d a r e deemed i n a d e q u a t e . " Iowa 
Code § 297.24 (1985). 

We have assumed i n a n s w e r i n g your q u e s t i o n s t h a t the 
t r a n s a c t i o n s d e s c r i b e d do n o t i n v o l v e l a n d t h a t would be s u b j e c t 
t o Iowa Code § 297.15 t h r o u g h 297.20 (1985). We have a l s o 
assumed t h a t t h e t r a n s a c t i o n s a r e n o t between the s c h o o l d i s t r i c t 
and a c o u n t y , m u n i c i p a l c o r p o r a t i o n , o r township. See Iowa Code 
§ 297.22, f o u r t h unnumbered p a r a g r a p h . 



H o n o r a b l e C a l v i n 0. Hultman 
S t a t e S e n a t o r 
Page 4 

Inasmuch as " t h e o n l y powers o f a s c h o o l d i s t r i c t a r e t h o s e 
e x p r e s s l y g r a n t e d o r n e c e s s a r i l y i m p l i e d i n g o v e r n i n g s t a t u t e s , " 
B a r n e t t , 249 lF-.W.2d a t 627, we have examined w i t h c a r e the 
s t a t u t e s w h i c h p r o v i d e f o r t h e s a l e o f r e a l e s t a t e . There i s an 
e x p r e s s g r a n t o f a u t h o r i t y i n Iowa Code § 278.1 f o r t h e v o t e r s t o 
a u t h o r i z e s a l e o f p r o p e r t y and " t h e a p p l i c a t i o n t o be made o f the 
p r oceeds t h e r e o f , " Iowa Code § 2 7 8 . 1 ( 2 ) . I n our o p i n i o n , t h a t 
s u b s e c t i o n does n o t p r o v i d e , e x p r e s s l y o r by i m p l i c a t i o n , f o r 
s u b m i s s i o n o f a q u e s t i o n t o the v o t e r s t h a t i n c l u d e s a u t h o r i z a 
t i o n t o s e l l r e a l e s t a t e t o a p a r t i c u l a r p e r s o n . T h i s v i e w i s 
augmented by the sequence o f t h e s e c t i o n s p e r t a i n i n g t o such 
s a l e s and t o the r e q u i r e m e n t s f o r c o m p e t i t i v e b i d d i n g i n Iowa 
Code §§ 297.23 and 297.24. 

F i n a l l y , as we s t a t e d above, i f the s c h o o l d i s t r i c t d e c i d e s , 
p u r s u a n t t o Iowa Code § 278.1(2) o r § 297.22, t o s e l l a p a r t o f a 
t r a c t o f l a n d , t h e r e i s no need t o s e l l the e n t i r e t r a c t . On the 
o t h e r hand, s u b d i v i d i n g a t r a c t i n t o p o r t i o n s w i t h v a l u e s l e s s 
t h a n $25,000, b e f o r e s e l l i n g each and e v e r y p o r t i o n , t o a v o i d t h e 
v o t i n g r e q u i r e m e n t o f § 278.1(2) would n o t be a p p r o p r i a t e . 
See e.g. , West H a r r i s o n Com. Sch. D i s t . v. Board o f P u b l i c 
I n s t r u c t i o n , 347 N.W.2d 684 (Iowa App. 1984). 

Your t h i r d q u e s t i o n i s : 

3. I f the s c h o o l d i s t r i c t cannot s e l l the p a r c e l 
o f t h e whole t r a c t and/or i f i t cannot word 
the q u e s t i o n t o the v o t e r s t o a l l o w the 
s c h o o l d i s t r i c t t o s e l l the p a r c e l t o a 
s p e c i f i c a l l y named b u y e r , may the s c h o o l 
d i s t r i c t e n t e r i n t o a l o n g - t e r m l e a s e w i t h 
t h e o t h e r w i s e s p e c i f i c b u y e r , now d e a l i n g 
w i t h t h e s c h o o l d i s t r i c t as a s p e c i f i c 
l e s s e e , w i t h an agreement a l l o w i n g the l e s s e e 
an o p t i o n t o buy the p a r c e l i n q u e s t i o n , i f 
t h e s c h o o l d i s t r i c t s e l l s the r e s t o f t h e 
whole t r a c t t o a n o t h e r p o s s i b l e buyer? 

We a p p l y t h e same p r i n c i p l e s o f s t a t u t o r y c o n s t r u c t i o n t o 
t h i s f i n a l q u e s t i o n as we d i d to t h e o t h e r s . I n our v i e w , the 
power t o l e a s e p r o p e r t y t h a t i s not i n use f o r s c h o o l purposes 
does n o t i n c l u d e , e x p r e s s l y o r by i m p l i c a t i o n , the power t o g r a n t 
t h e l e s s e e an o p t i o n t o buy i n t h e p r e s e n t o r f u t u r e . Such an 
o p t i o n i n a l e a s e w o u l d s e r v e to a v o i d t h e c o m p e t i t i v e b i d d i n g 
r e q u i r e m e n t s i n §§ 297.23 and 297.24. C o m p e t i t i v e b i d d i n g 
s t a t u t e s a r e "employed f o r t h e p r o t e c t i o n o f the p u b l i c t o s e c u r e 
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by c o m p e t i t i o n among b i d d e r s , t h e b e s t r e s u l t s a t t h e [ h i g h e s t ] 
p r i c e , and t o f o r e s t a l l f r a u d , f a v o r i t i s m and c o r r u p t i o n i n the 
making o f c o n t r a c t s . " I s t a r i C o n s t r u c t i o n , I n c . v. C i t y o f 
M u s c a t i n e , 330 N.W.2d 798, 800 (Iowa 1983). The g r a n t o f a l e a s e 
w i t h an o p t i o n t o buy would s u r e l y be a form o f f a v o r i t i s m t o t h e 
l e s s e e and wou l d be a means " t o c i r c u m v e n t the c o m p e t i t i v e 
b i d d i n g p r o c e d u r e s e t out i n the s t a t u t e . " West H a r r i s o n , 347 
N.W.2d a t 688. I n o t h e r words, a s c h o o l d i s t r i c t does n o t have 
power t o e n t e r i n t o a l e a s e o f s c h o o l p r o p e r t y w i t h an o p t i o n t o 
the l e s s e e t o buy t h e r e a l e s t a t e . Our o p i n i o n i s the same 
whether t h e l e a s e i s f o r a " p a r t o f a t r a c t , " o r the e n t i r e 
t r a c t . 

I n summary, a s c h o o l d i s t r i c t may s e l l p a r t o f a t r a c t o f 
l a n d w i t h o u t s u b m i t t i n g t h e i s s u e t o the v o t e r s i f t h e v a l u e o f 
the l a n d t o be s o l d does n o t exceed $25,000. A l l s a l e s o f 
p r o p e r t y owned by a s c h o o l d i s t r i c t a r e s u b j e c t t o t h e c o m p e t i 
t i v e b i d d i n g r e q u i r e m e n t s o f Iowa Code §§ 297.23 and 297.24. A 
s c h o o l d i s t r i c t may n o t evade the c o m p e t i t i v e b i d d i n g s t a t u t e s by 
e x e c u t i n g a l e a s e c o n t a i n i n g an o p t i o n t o buy. 

S i n c e r e l y y o u r s , 

MERLE WILNA FLEMING (J 
A s s i s t a n t A t t o r n e y G e n e r a l 

MWF/cjc 



TAXATION: Apportionment o f Net Income o f Non-Farm C o r p o r a t i o n s 
Which S h i p Goods t o Non-Iowa D e s t i n a t i o n s . Iowa Code 
§422.3^(2)(1985). The mere shipment o f goods v i a common c a r r i e r 
t o non-Iowa d e s t i n a t i o n s by a non-farm c o r p o r a t i o n c o n d u c t i n g i t s 
b u s i n e s s w i t h i n Iowa would not r e n d e r the c o r p o r a t i o n ' s b u s i n e s s 
p a r t l y w i t h i n and p a r t l y w i t h o u t Iowa so as t o a l l o w a p p o r t i o n 
ment o f net income p u r s u a n t t o Iowa Code §422.33(2). Whether 
app o r t i o n m e n t o f n e t income would be a l l o w e d i f the goods were 
s h i p p e d i n t h e c o r p o r a t i o n ' s own v e h i c l e s would depend on t h e 
f a c t s and c i r c u m s t a n c e s o f the c a s e . (Kuehn t o B a i r , D i r e c t o r o f 
the Iowa Department o f Revenue, 5/6/85) #85-5-3(L) 

May 6, 1985 

G. D. B a i r , D i r e c t o r 
Department of Revenue 
Hoover B u i l d i n g 
L O C A L 

Dear Mr. B a i r : 

You have r e q u e s t e d the o p i n i o n o f the" A t t o r n e y G e n e r a l 
p e r t a i n i n g t o whether a non-farm c o r p o r a t i o n , d o i n g b u s i n e s s i n 
Iowa, w h i c h s h i p s i t s goods t o non-Iowa d e s t i n a t i o n s would be 
a l l o w e d t o a p p o r t i o n i t s income p u r s u a n t t o Iowa Code 
§ 4 2 2 . 3 3 ( 2 ) ( 1 9 8 5 ) . The q u e s t i o n s you have posed a r e as f o l l o w s . 

1. Would a non-farm c o r p o r a t i o n d o i n g b u s i n e s s i n Iowa be 
c o n s i d e r e d t o be d o i n g b u s i n e s s p a r t l y o u t s i d e o f Iowa 
w i t h i n the meaning o f Iowa Code §422.33(2)(1985) i f t h a t 
c o r p o r a t i o n ' s o n l y non-Iowa b u s i n e s s a c t i v i t y was mere 
shipment o f goods v i a a common c a r r i e r t o non-Iowa 
d e s t i n a t i o n s ? 

2. I f the answer t o q u e s t i o n number one irs y e s , would the 
c o r p o r a t i o n be r e q u i r e d t o a p p o r t i o n i t s income p u r s u a n t 
t o s u b s e c t i o n 422.33(2)? 

3. Would the answers t o numbers one and two change i f t h e 
goods were s h i p p e d from Iowa v i a the c o r p o r a t i o n ' s own 
v e h i c l e s ? 
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The answer t o q u e s t i o n one i s c l e a r l y n o . l I f a non-farm 
c o r p o r a t i o n conducted a l l o f I t s b u s i n e s s o p e r a t i o n s i n Iowa and 
s h i p p e j I t s goods o u t s i d e o f Iowa, t h e mere shipment o f such 
goods v i a common c a r r i e r t o non-Iowa d e s t i n a t i o n s would not 
r e n d e r the c o r p o r a t i o n ' s b u s i n e s s t o be p a r t l y w i t h i n and p a r t l y 
w i t h o u t Iowa so as t o a u t h o r i z e apportionment of income by the 
Iowa s a l e s f o r m u l a . Under the c i r c u m s t a n c e s p r e s e n t e d i n 
q u e s t i o n one, t h e c o r p o r a t i o n ' s e n t i r e n e t income would be 
d e r i v e d from b u s i n e s s c a r r i e d on e x c l u s i v e l y i n Iowa. See I r v i n e 
Co. v. McColgan, 26 C a l . 2d 160, 157 P.2d 847 (1945); W.J. 
D i c k e y & Sons, I n c . v. S t a t e Tax Commission, 212 Md. 607, 131 
A.2d 277 (1957); S t a t e o f G e o r g i a v. C o c a ^ o l a B o t t l i n g Co., 
214 Ga. 316, 104 S.E.2d 574 (1958); E.F. Johnson Company v. 
Commissioner o f T a x a t i o n , 224 N.W.2d 150 ( M i n n e s o t a 1975). S i n c e 
q u e s t i o n one was answered i n t h e n e g a t i v e , q u e s t i o n two i s moot. 

Q u e s t i o n t h r e e q u e r i e s whether the answer t o q u e s t i o n one 
would change i f t h e goods were s h i p p e d from Iowa v i a the c o r 
p o r a t i o n ' s own v e h i c l e s . O c c a s i o n a l d e l i v e r i e s from Iowa t o 
a n o t h e r s t a t e i n a c o r p o r a t i o n ' s own v e h i c l e s a r e not enough 
non-Iowa b u s i n e s s a c t i v i t y t o c o n s t i t u t e d o i n g b u s i n e s s o u t s i d e 
t h e s t a t e . See I n t h e M a t t e r o f S t a t e S a l e s o r Use Tax 
L i a b i l i t y o f Webber F u r n i t u r e , 290 N.W.2d 865, 868-869 (S.D. 
1980).However, s u b s t a n t i a l d e l i v e r i e s I n a c o r p o r a t i o n ' s own 
v e h i c l e s may be enough b u s i n e s s a c t i v i t y o u t s i d e o f Iowa t o 
c o n s t i t u t e d o i n g b u s i n e s s o u t s i d e t h e s t a t e . I n t h e M a t t e r o f 
S t a t e S a l e s o r Use Tax L i a b i l i t y o f Webber F u r n i t u r e , s u p r a . 
Thus t h e answer t o q u e s t i o n t h r e e w i l l have t o be i n i t i a l l y 
d e t e r m i n e d by the Department o f Revenue based on t h e f a c t s and 
c i r c u m s t a n c e s o f t h e p a r t i c u l a r c a s e . ' 

Based upon t h e f o r e g o i n g , i t i s the o p i n i o n o f t h e A t t o r n e y 
G e n e r a l t h a t the mere shipment o f goods v i a common c a r r i e r t o 
non-Iowa d e s t i n a t i o n s by a non-farm c o r p o r a t i o n c o n d u c t i n g i t s 
b u s i n e s s w i t h i n Iowa would not r e n d e r t h e c o r p o r a t i o n ' s b u s i n e s s 
p a r t l y w i t h i n and p a r t l y w i t h o u t Iowa so as t o a u t h o r i z e appor
t i o n m e n t o f n e t income p u r s u a n t t o Iowa Code §422.33(2). 

!Such a non-farm c o r p o r a t i o n i s not d o i n g b u s i n e s s o u t s i d e o f 
Iowa when I t s h i p s i t s goods v i a common c a r r i e r t o non-Iowa 
d e s t i n a t i o n s because t h e c o r p o r a t i o n i s p e r f o r m i n g no b u s i n e s s 
a c t i v i t y o u t s i d e o f Iowa. I t i s t h e common c a r r i e r r a t h e r than 
t h e c o r p o r a t i o n t h a t i s p e r f o r m i n g a b u s i n e s s a c t i v i t y o u t s i d e o f 
Iowa. 
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F u r t h e r m o r e , whether apportionment o f net income would be a l l o w e d 
i f a non-farm c o r p o r a t i o n would s h i p goods from Iowa i n t h e c o r 
p o r a t i o n ' s own v e h i c l e s would depend on the f a c t s and c i r c u m s t a n 
ces o f t h e p a r t i c u l a r c a s e . 

S i n c e r e l y , 

•Gerald A. Kuehn 
A s s i s t a n t A t t o r n e y G e n e r a l 

WP5 



STATE OFFICERS AND DEPARTMENTS; MERIT SYSTEM EXEMPTIONS; IOWA 
STATE FAIR BOARD. Iowa Code s e c t i o n s 19A.1, 19A.3, 19A.3(17), 
173.15(7) (1985); 570 I.A.C. 7 . 4 ( 2 ) , 8.5 and 8.8. P a r t - t i m e 
employees of the Iowa S t a t e F a i r who a r e h i r e d by t h e F a i r Board 
p u r s u a n t t o s e c t i o n 173.14(7) as p a t r o l o f f i c e r s a r e s u b j e c t t o 
coverage under t h e Iowa m e r i t system and Iowa Code Chapter 19A. 
(Benton t o Van W i n k l e , D i r e c t o r , Iowa M e r i t Employment 
Department, 5/6/85) #85-5-4(L) 

May 6, 1985 

Mr. B. F r a n c e s Van W i n k l e 
D i r e c t o r , Iowa M e r i t 

Employment Department 
L O C A L 

Dear Mr. Van W i n k l e : ~ 

T h i s i s i n r e s p o n s e to your r e q u e s t f o r an A t t o r n e y 
G e n e r a l ' s o p i n i o n c o n c e r n i n g t h e s t a t u s under t h e Iowa m e r i t 
system o f p a r t - t i m e p a t r o l p e r s o n n e l employed by t h e Iowa S t a t e 
F a i r Board. The F a i r B oard employs b o t h f u l l and p a r t - t i m e 
p a t r o l o f f i c e r s p u r s u a n t t o Iowa Code s e c t i o n 173.14(7) w h i c h 
p r o v i d e s : 

The p r e s i d e n t o f the s t a t e f a i r b o a r d may 
a p p o i n t such number o f s p e c i a l p o l i c e as he may 
deem n e c e s s a r y and such o f f i c e r s a r e hereby v e s t e d 
w i t h the powers and c h a r g e d w i t h the d u t i e s o f 
peace o f f i c e r s . 

The p a r t - t i m e p a t r o l o f f i c e r s p e r f o r m m i s c e l l a n e o u s d u t i e s such 
as c l e a n i n g b u i l d i n g s and a n i m a l s t a b l e s , g a r d e n i n g and s e c u r i t y 
work. S e c u r i t y work may i n c l u d e b e i n g on c a l l t o p a t r o l t h e 
grounds and work t r a f f i c and crowd c o n t r o l d u r i n g e i t h e r i n t e r i m 
e v e n ts o r t h e f a i r i t s e l f . The hours o f the p a r t - t i m e p a t r o l 
o f f i c e r s a r e d e t e r m i n e d g e n e r a l l y by t h e r e q u i r e m e n t s o f a 
p a r t i c u l a r event o r t h e need t o c o v e r i n a p a t r o l s h i f t when a 
f u l l time p a t r o l o f f i c e r has t a k e n v a c a t i o n o r s i c k l e a v e . The 
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p a r t - t i m e o f f i c e r g e n e r a l l y v7orks a t o t a l o f t h r e e t o f o u r months 
p e r y e a r . Under the p r e s e n t system, t h e s e p a r t - t i m e o f f i c e r s a r e 
n o t p a r t o f t h e m e r i t system, t h a t i s , t h e y a r e n o t h i r e d 
p u r s u a n t t o m e r i t p r o c e d u r e s n o r i n c l u d e d i n any m e r i t c l a s s i 
f i c a t i o n s . 

T h i s s i t u a t i o n has prompted y o u r r e q u e s t f o r our o p i n i o n i n 
w h i c h you ask: 

Are p a r t - t i m e employees o f t h e Iowa S t a t e F a i r who 
p e r f o r m p a t r o l d u t i e s s u b j e c t t o coverage under 
t h e Iowa M e r i t Employment System and Iowa Code 
c h a p t e r 19A, e x c l u d i n g summer employment d u r i n g 
t h e p e r i o d May 15 t h r o u g h September 15? What 
a u t h o r i t y p r e v a i l s , Iowa Code s u b s e c t i o n 173.15(7) 
o r Iowa Code c h a p t e r 19A(3)? 

Your l e t t e r r e q u i r e s t h a t we examine t h e F a i r Board's a u t h o r i t y 
t o a p p o i n t peace o f f i c e r s under t h e r e q u i r e m e n t s o f t h e m e r i t 
system found i n Iowa Code C h a p t e r 19A. 

Chapter 19A e s t a b l i s h e s t h e s t a t e ' s m e r i t employment system 
w i t h the e x p r e s s purpose o f e s t a b l i s h i n g a system o f p e r s o n n e l 
a d m i n i s t r a t i o n based on m e r i t p r i n c i p l e s . Iowa Code s e c t i o n 
19A.1 (1985). The M e r i t Employment Department has pr o m u l g a t e d 
r e g u l a t i o n s a t 570 I.A.C. e t seq. e s t a b l i s h i n g methods f o r the 
appointment o f s t a t e employees, a c l a s s i f i c a t i o n system and 
r e l a t e d pay s c h e d u l e s , and p r o c e d u r e s f o r d i s c i p l i n a r y a c t i o n s 
and a p p e a l s . The o p e r a t i v e p r o v i s i o n c o n c e r n i n g t h e scope o f the 
m e r i t system i s found a t s e c t i o n 19A.3 w h i c h s t a t e s i n p a r t : 

The m e r i t system s h a l l a p p l y t o a l l employees o f 
the s t a t e and to a l l p o s i t i o n s i n the s t a t e 
government now e x i s t i n g o r h e r e a f t e r e s t a b l i s h e d , 
e x c e p t t h e f o l l o w i n g : 

(17) Summer employment appointments d u r i n g t h e 
p e r i o d May 15 t h r o u g h September 15. 

Under t h i s language, t h e s t a t e ' s m e r i t system a p p l i e s t o a l l 
employees o f t h e s t a t e e x c e p t t h o s e employees- s t a t u t o r i l y e x c l u d 
ed. See 1982 Op.Att'yGen. 392. S u b s e c t i o n s e v e n t e e n s p e c i f i c a l 
l y e x c l u d e s summer employment appointments d u r i n g t h e May 15 
t h r o u g h September 15 p e r i o d . 

The F a i r Board's a u t h o r i t y t o employ i t s p a t r o l o f f i c e r s 
d e r i v e s from s e c t i o n 173.15(7) w h i c h a u t h o r i z e s t h e p r e s i d e n t t o 
a p p o i n t s p e c i a l p o l i c e c h a r g e d w i t h the d u t i e s o f peace o f f i c e r s . 
However, d e s p i t e t h i s power t o h i r e p a t r o l o f f i c e r s , t h e F a i r 
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Board i s n o t e x c l u d e d from t h e coverage o f Chapter 19A. S i n c e 
t h e l e g i s l a t u r e has n o t chosen t o exempt the Board from the 
p r o v i s i o n s o f t h e m e r i t system, we must c o n c l u d e t h a t t h e p a r t -
t i me employees h i r e d by t h e Board s h o u l d be w i t h i n t h e m e r i t 
system. I n r e a c h i n g t h i s c o n c l u s i o n , we do n o t p e r c e i v e any 
c o n f l i c t between the Board's a u t h o r i t y t o h i r e and t h e r e q u i r e 
ments o f Chapter 19A. The a u t h o r i t y t o h i r e c e r t a i n p e r s o n n e l 
does n o t i t s e l f o p e r a t e t o e x c l u d e t h o s e p e r s o n n e l from t h e m e r i t 
system. There i s no language w i t h i n s e c t i o n 173.14(7) w h i c h 
e s t a b l i s h e s a c l a s s i f i c a t i o n o r pay system, c o n s e q u e n t l y , t h e r e 
i s no d i r e c t c o n f l i c t between t h i s p r o v i s i o n and e i t h e r the 
v a r i o u s m e r i t p r o v i s i o n s i n Chapter 19A o r t h e department's 
r e g u l a t i o n s . We do n o t e t h a t t h e Board's h i r i n g a u t h o r i t y 
p r ecedes t h e e s t a b l i s h m e n t o f t h e M e r i t Department. However, 
s e c t i o n 19A.3 s t a t e s s p e c i f i c a l l y t h a t the system i s t o a p p l y t o 
a l l s t a t e employees and a l l p o s i t i o n s "now e x i s t i n g o r h e r e a f t e r 
e s t a b l i s h e d . " The r e q u i r e m e n t s o f t h e m e r i t system a p p l y t o the 
p a r t - t i m e p a t r o l o f f i c e r s h i r e d under the a u t h o r i t y o f s e c t i o n 
173.14(7). 

As we u n d e r s t a n d the f a c t s , t h e p a r t - t i m e p a t r o l o f f i c e r s 
work a t v a r i o u s times t h r o u g h o u t the y e a r . S e c t i o n 19A.3(17) 
does e x c l u d e from the m e r i t system summer appointments " d u r i n g 
the p e r i o d May 15 t h r o u g h September 15." We b e l i e v e t h a t t h i s 
e x c l u s i o n i s l i m i t e d by i t s terms t o t h o s e employees h i r e d t o 
work f o r the May 15 t h r o u g h September 15 p e r i o d . A c c o r d i n g l y , 
t h i s e x c l u s i o n would n o t a p p l y t o the F a i r ' s p a r t - t i m e o f f i c e r s 
who a r e e x p e c t e d t o work on d i f f e r e n t o c c a s i o n s d u r i n g t h e c o u r s e 
o f the y e a r . Of c o u r s e , s e c t i o n 19A.3(17) would a p p l y t o any 
F a i r employees, whether o r n o t h i r e d p u r s u a n t t o s e c t i o n 
1 73.14(7), who a r e t o work e x c l u s i v e l y d u r i n g the May 15 t h r o u g h 
September 15 p e r i o d . 

F i n a l l y , we n o t e t h a t t h e m e r i t system does p r o v i d e a 
mechanism t h r o u g h w h i c h p a r t - t i m e p o s i t i o n s can be f i l l e d by a 
s t a t e employer. See, e.g., 570 I.A.C. 7 . 4 ( 2 ) , 8.5, and 8.8. 
These r e g u l a t i o n s p e r t a i n g e n e r a l l y t o i n t e r m i t t e n t , emergency 
and p a r t - t i m e appointments. As we r e a d t h e s e r e g u l a t i o n s , t h e y 
may be u t i l i z e d by the F a i r Board t o f i l l p a r t - t i m e p o s i t i o n s 
t h r o u g h o u t t h e y e a r as t h e need a r i s e s . I n f i l l i n g i t s p a r t - t i m e 
p o s i t i o n s however, t h e F a i r B oard i s bound by Chapter 19A and t h e 
M e r i t Department's r e g u l a t i o n s . 

S i n c e r e l y , 

A s s i s t a n t A t t o r n e y G e n e r a l 

TDB/cjc 



SCHOOLS: C e r t i f i c a t i o n o f T e a c h e r s . Iowa C o n s t . , a r t . IX, § 15; 
Iowa Code §§ 258A.1, 258A.2(1) and 260.12 (1985). R e c e r t i f i c a -
t i o n p r o c e d u r e s w h i c h would r e q u i r e t e a c h e r s t o demonstrate t h a t 
they are u p - t o - d a t e i n the m a t e r i a l s t h e y p r e s e n t and i n the 
methods o f p r e s e n t a t i o n are r e l a t e d t o the g e n e r a l w e l f a r e and 
a r e " a p p l i c a b l e t o t h e p r o f e s s i o n . " Thus, th e r e p e a l o f t h e 
s t a t u t o r y p r o v i s i o n f o r permanent t e a c h i n g c e r t i f i c a t e s i n o r d e r 
t o impose r e c e r t i f i c a t i o n r e q u i r e m e n t s would n o t r e s u l t i n t h e 
d e p r i v a t i o n o f p r o p e r t y r i g h t s w i t h o u t due p r o c e s s t o those 
c u r r e n t l y h o l d i n g such c e r t i f i c a t e s where t h e p r o c e d u r e s f o r 
o b t a i n i n g o r d e m o n s t r a t i n g t h e r e q u i s i t e s f o r r e c e r t i f i c a t i o n 
w ould be a t t a i n a b l e by r e a s o n a b l e s t u d y o r a p p l i c a t i o n and 
r e a s o n a b l y s u i t e d t o a c c o m p l i s h t h e purpose o f p r o t e c t i n g t h e 
g e n e r a l w e l f a r e . ( H a m i l t o n t o Brown, S t a t e S e n a t o r , 5/14/85) 
#85-5-6(L) 

May 14, 1985 

The Honorable Joe Brown 
S t a t e S e n a t o r 
S t a t e C a p i t o l 
L O C A L 

Dear Senator Brown: 

We have r e c e i v e d your r e q u e s t f o r an o p i n i o n o f t h e A t t o r n e y 
G e n e r a l . You asked whether c u r r e n t h o l d e r s o f permanent t e a c h i n g 
c e r t i f i c a t e s governed by Iowa Code § 260.12 (1985) have any 
p r o p e r t y r i g h t s t h a t would r e n d e r t h e immediate r e p e a l o f t h a t 
Code s e c t i o n c o n s t i t u t i o n a l l y i n a p p l i c a b l e t o those permanent 
c e r t i f i c a t e h o l d e r s . 

The p r o v i s i o n a t i s s u e s t a t e s : 

The minimum r e q u i r e m e n t s f o r the b o a r d [ o f 
e d u c a t i o n a l examiners] t o award a permanent 
p r o f e s s i o n a l c e r t i f i c a t e t o an a p p l i c a n t a r e : 

1. P o s s e s s i o n o f a v a l i d c e r t i f i c a t e t o 
t e a c h . 

2. C o m p l e t i o n o f f o u r y e a r s o f 
s u c c e s s f u l e x p e r i e n c e . 

3. P o s s e s s i o n o f a m a s t e r ' s degree o r a 
p r o f e s s i o n a l degree beyond t h e b a c c a l a u r e a t e 
l e v e l . 

Iowa Code § 260.12 (1985). 



The H o n o r a b l e Joe Brown 
Page 2 

You s t a t e d i n y o u r l e t t e r t h a t t h e purpose f o r r e p e a l i n g 
t h i s Code s e c t i o n w o u l d be t o r e p l a c e i t w i t h a s e c t i o n t h a t 
would be "more i n the s p i r i t o f t h e new emphasis on e d u c a t i o n a l 
e x c e l l e n c e . " I n p a r t i c u l a r , i t i s e x p e c t e d t h a t e d u c a t i o n a l 
p r o f e s s i o n a l s and c l a s s r o o m t e a c h e r s w i l l be asked t o r e c e r t i f y 
p e r i o d i c a l l y t o keep u p - t o - d a t e w i t h changes i n b o t h s u b j e c t 
m a t t e r and methods o f t e a c h i n g . 

The l e a d i n g c a s e on t h e i s s u e o f p r o f e s s i o n a l l i c e n s i n g i s 
Dent v. West V i r g i n i a , 129 U.S. 114 (1889). A d o c t o r who had 
been p r a c t i c i n g m e d i c i n e i n t h e s t a t e f o r s i x y e a r s d i d n o t meet 
the new s t a t u t o r y r e q u i r e m e n t s f o r t h e i s s u a n c e o f t h e r e q u i s i t e 
c e r t i f i c a t e t o p r a c t i c e m e d i c i n e . I d . a t 118. He c l a i m e d t h a t 
t h e d e n i a l o f h i s r i g h t t o c o n t i n u e i n the p r a c t i c e o f m e d i c i n e 
c o n s t i t u t e d a d e p r i v a t i o n o f h i s p r e v i o u s l y a c q u i r e d v e s t e d r i g h t 
and e s t a t e i n the p r o f e s s i o n . Id. a t 121. W r i t i n g f o r t h e 
C o u r t , J u s t i c e F i e l d s t a t e d : 

I t i s u n d o u b t e d l y t h e r i g h t o f e v e r y c i t i z e n 
o f the U n i t e d S t a t e s t o f o l l o w any l a w f u l 
c a l l i n g , b u s i n e s s o r p r o f e s s i o n he may 
choose, s u b j e c t o n l y to such r e s t r i c t i o n s as 
a r e imposed upon a l l p e r s o n s of l i k e age, sex 
and c o n d i t i o n . . . . The i n t e r e s t , o r , as i t 
i s . sometimes termed, th e e s t a t e a c q u i r e d i n 
them, t h a t i s , the r i g h t t o c o n t i n u e t h e i r 
p r o s e c u t i o n , i s o f t e n o f g r e a t v a l u e t o the 
p o s s e s s o r s , and cannot be a r b i t r a r i l y t a k e n 
f r o m them, any more th a n t h e i r r e a l o r 
p e r s o n a l p r o p e r t y can be thus t a k e n . But, 
t h e r e i s no a r b i t r a r y d e p r i v a t i o n o f such 
r i g h t where i t s e x e r c i s e i s not p e r m i t t e d 
because o f a f a i l u r e t o comply w i t h c o n d i 
t i o n s imposed by t h e S t a t e f o r the p r o t e c t i o n 
o f s o c i e t y . The power o f the S t a t e t o 
p r o v i d e f o r t h e g e n e r a l w e l f a r e o f i t s p e o p l e 
a u t h o r i z e s i t t o p r e s c r i b e a l l such r e g u l a 
t i o n s as i n i t s judgment w i l l s e c u r e o r t e n d 
t o s e c u r e them a g a i n s t t h e consequences o f 
i g n o r a n c e and i n c a p a c i t y . . . . The n a t u r e 
and e x t e n t o f the q u a l i f i c a t i o n s r e q u i r e d 
must depend p r i m a r i l y upon the judgment of 
t h e S t a t e as t o t h e i r n e c e s s i t y . I f t h e y a r e 
a p p r o p r i a t e t o t h e c a l l i n g o r p r o f e s s i o n , and 
a t t a i n a b l e by r e a s o n a b l e s t u d y o r a p p l i c a 
t i o n , no o b j e c t i o n can be r a i s e d because o f 
t h e i r s t r i n g e n c y o r d i f f i c u l t y . I t i s o n l y 
when they have no r e l a t i o n t o such c a l l i n g o r 
p r o f e s s i o n , o r a r e u n a t t a i n a b l e by such 
r e a s o n a b l e s t u d y and a p p l i c a t i o n , t h a t t h e y 
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can o p e r a t e t o d e p r i v e one o f h i s r i g h t t o 
pursue a l a w f u l v o c a t i o n . 

Dent v. West V i r g i n i a a t 121-122 (emphasis added). The Cou r t 
f u r t h e r e x p l a i n e d t h a t t h e same reasons w h i c h c o n t r o l i n i m p o s i n g 
c o n d i t i o n s t o p r a c t i c i n g t h e p r o f e s s i o n i n the f i r s t i n s t a n c e may 
c a l l f o r t h e i m p o s i t i o n o f a d d i t i o n a l c o n d i t i o n s as advances i n 
the f i e l d o c c u r . I d . a t 123. 

W h i l e Dent d e a l t w i t h c e r t i f i c a t i o n t o p r a c t i c e m e d i c i n e , 
t h e language r e f e r r e d t o above i n d i c a t e s t h a t t he same p r i n c i p l e s 
would be a p p l i c a b l e t o any p r o f e s s i o n w h i c h r e l a t e s t o the 
g e n e r a l w e l f a r e o f the p e o p l e . Indeed, t h e Dent r e a s o n i n g has 
been r e l i e d on i n cases u p h o l d i n g s t a t e l e g i s l a t i o n r e g u l a t i n g 
d e n t i s t s , l a w y e r s , c h i r o p r a c t o r s and e n g i n e e r s . (See Douglas v. 
No b l e , 261 U.S. 165 (1923); M a r t i n v. Walto n , 368 U.S. 25 (1961); 
Week v. W i s c o n s i n S t a t e Board o f C h i r o p r a c t i c , 30 N.W.2d 187 
(Wis. 1947); and Smith v. S t a t e of C a l i f o r n i a , " 336 F.2d 530 ( 9 t h 
C i r . 1964) , r e s p e c t i v e l y ) . 

The Iowa Supreme Co u r t has a p p l i e d s i m i l a r r e a s o n i n g i n 
u p h o l d i n g s t a t e l e g i s l a t i o n p e r t a i n i n g t o the c e r t i f i c a t i o n o f 
b a r b e r s and c o s m e t o l o g i s t s . I n Green v. Shama, 217 N.W.2d 547 
(Iowa 1974) , t h e Cou r t d e t e r m i n e d t h a t a s t a t u t e p r o h i b i t i n g any 
but l i c e n s e d b a r b e r s from c u t t i n g men's h a i r d i d n o t c o n s t i t u t e a 
d e n i a l o f due p r o c e s s t h r o u g h i t s e x c l u s i o n o f c o s m e t o l o g i s t s , 
even though c o s m e t o l o g i s t s p r o v i d e d s i m i l a r s e r v i c e s t o women. 
I n r e a c h i n g i t s d e c i s i o n , t he Cou r t s t a t e d t h a t : 

C o n s t i t u t i o n a l p r o v i s i o n s p r o h i b i t i n g a s t a t e 
from d e p r i v i n g any p e r s o n o f l i f e , l i b e r t y o r 
p r o p e r t y w i t h o u t due p r o c e s s o f law do n o t 
p r o h i b i t t he s t a t e f r om e x e r c i s i n g i t s p o l i c e 
power t o pass and e n f o r c e laws as w i l l 
b e n e f i t t h e h e a l t h , m o r a l s , and g e n e r a l 
w e l f a r e o f t h e p e o p l e . 

Green v. Shama a t 554. Thus, the r i g h t t o pursue a t r a d e o r < 
c a l l i n g was deemed s u b o r d i n a t e t o the s t a t e ' s r i g h t t o l i m i t s u c h 
freedom by s t a t u t o r y r e g u l a t i o n where t h e w e l f a r e o f s o c i e t y so 
r e q u i r e s . I d . The o n l y l i m i t t o t h e s t a t e ' s r i g h t t o r e g u l a t e 
under t h i s t H e o ry i s t h a t t he l e g i s l a t i o n may n o t be an a r b i 
t r a r y , u n r e a s o n a b l e o r improper use o f s t a t e p o l i c e power. I d . 
at 555. 

I t s h o u l d f i r s t be n o t e d t h a t t he Iowa C o n s t i t u t i o n g r a n t s 
b r o a d powers t o the l e g i s l a t u r e i n t h e a r e a o f e d u c a t i o n . The 
g e n e r a l assembly i s g i v e n the power t o p r o v i d e f o r t h e educa
t i o n a l i n t e r e s t o f the s t a t e i n any manner t h a t seems b e s t and 
p r o p e r . Iowa Co n s t . , a r t . I X , § 15. I n e x e r c i s i n g t h i s power, 
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Dent i n d i c a t e s t h a t l e g i s l a t i o n w h i c h r e g u l a t e s e d u c a t i o n a l 
p r o f e s s i o n a l s w o u l d be p r o p e r and n o t a d e n i a l o f p r o p e r t y r i g h t s 
i f the r e g u l a t i o n s a r e a p p r o p r i a t e t o the c a l l i n g o r p r o f e s s i o n 
and the r e q u i r e m e n t s a r e a t t a i n a b l e by r e a s o n a b l e s t u d y or 
a p p l i c a t i o n . S i m i l a r l y , under Green v. Shama the r e p e a l o f 
s e c t i o n 260.12 f o r t h e purpose o f i m p o s i n g r e c e r t i f i c a t i o n 
r e q u i r e m e n t s would be w i t h i n the r e c o g n i z e d l i m i t s o f s t a t e 
p o l i c e power i f such a c t i o n i s r e a s o n a b l y r e l a t e d t o t h e g e n e r a l 
w e l f a r e o f t h e p u b l i c and r e a s o n a b l y s u i t e d t o a c c o m p l i s h t h e 
purpose o f p r o t e c t i n g such g e n e r a l w e l f a r e . 

T e a c h i n g c e r t a i n l y r e l a t e s t o t h e g e n e r a l w e l f a r e of t h e 
p e o p l e . E d u c a t i o n a l p r o f e s s i o n a l s a r e r e s p o n s i b l e f o r p r e s e n t i n g 
v a s t amounts o f i n f o r m a t i o n t o t h e i r s t u d e n t s i n such a manner 
t h a t the s t u d e n t s can comprehend t h e m a t e r i a l and accumulate 
knowledge. S t u d e n t s must r e l y on t h e i r i n s t r u c t o r s t o p r o v i d e 
a c c u r a t e i n f o r m a t i o n . I n our v i e w , r e c e r t i f i c a t i o n p r o c e d u r e s 
d e s i g n e d t o e n s u r e t h a t e d u c a t i o n a l p r o f e s s i o n a l s a r e u p - t o - d a t e 
i n t h e m a t e r i a l s t h e y p r e s e n t as w e l l as i n methods o f p r e s e n t a 
t i o n would meet the " a p p l i c a b l e t o t h e p r o f e s s i o n " r e q u i r e m e n t 
s e t f o r t h i n Dent. The " r e a s o n a b l y r e l a t e d t o the g e n e r a l 
w e l f a r e o f t h e p u b l i c " r e q u i r e m e n t e s t a b l i s h e d i n Green v. Shama 
woul d l i k e w i s e be met under t h i s a n a l y s i s . 

W i t h r e s p e c t t o i m p o s i n g some type o f c o n t i n u i n g e d u c a t i o n 
r e q u i r e m e n t s , Iowa Code c h a p t e r 258A e x p l i c i t l y p r o v i d e s f o r t h e 
same. The l i c e n s i n g b oards f o r p r o f e s s i o n a l s i n a r e a s r a n g i n g 
f r o m a c c o u n t i n g t h r o u g h v e t e r i n a r y m e d i c i n e a r e r e q u i r e d t o i s s u e 
r u l e s f o r c o n t i n u i n g e d u c a t i o n r e q u i r e m e n t s as a c o n d i t i o n t o 
l i c e n s e r e n e w a l . Iowa Code §§ 258A.1 and 258A.2(1) (1985). I n 
a d d i t i o n , Iowa C o u r t R u l e 123.3 r e q u i r e s t h a t a t t o r n e y s complete 
a minimum o f f i f t e e n h ours o f c o n t i n u i n g l e g a l e d u c a t i o n p e r 
y e a r . F a i l u r e t o comply may r e s u l t i n s u s p e n s i o n o f t h e r i g h t t o 
p r a c t i c e law. Iowa C o u r t R u l e 123.5. E x t e n d i n g a s i m i l a r 
r e q u i r e m e n t t o p r o f e s s i o n a l e d u c a t o r s i s s i m p l y a r e c o g n i t i o n o f 
t h e f a c t t h a t t h e y t o o must m a i n t a i n , improve o r expand t h e i r 
s k i l l s and knowledge i n a c h a n g i n g f i e l d . 

I t i s n o t p o s s i b l e f o r t h i s o f f i c e t o s p e c u l a t e as t o 
whether p r o c e d u r e s t h a t might be e s t a b l i s h e d f o r o b t a i n i n g o r 
d e m o n s t r a t i n g f a m i l i a r i t y w i t h u p - t o - d a t e m a t e r i a l s and methods 
o f p r e s e n t a t i o n would be " a t t a i n a b l e by r e a s o n a b l e s t u d y o r 
a p p l i c a t i o n . " N e i t h e r i s i t p o s s i b l e f o r t h i s o f f i c e t o specu
l a t e as t o whether p r o c e d u r e s t h a t might be e s t a b l i s h e d would be 
" r e a s o n a b l y s u i t e d t o a c c o m p l i s h the purpose" o f p r o t e c t i n g t h e 
s t a t e d a r e a o f g e n e r a l w e l f a r e . However, i f t h e Dent and Green 
v. Shama r e q u i r e m e n t s a r e met, i t i s t h e o p i n i o n o f t h i s o f f i c e 
t h a t i t i s w i t h i n the l e g i s l a t i v e power t o r e p e a l t h e c u r r e n t 
permanent c e r t i f i c a t i o n s t a t u t e t h r o u g h the i m p o s i t i o n o f a 
p e r i o d i c r e c e r t i f i c a t i o n p r o c e s s and t h a t t h i s a c t i o n would n o t 



The Honorable Joe Brown 
Page 5 

c o n s t i t u t e a d e n i a l o f due p r o c e s s w i t h r e s p e c t t o t h o s e t e a c h e r s 
who c u r r e n t l y h o l d permanent c e r t i f i c a t e s . 

S i n c e r e l y , 

ELENA-MARIA HAMILTON 
A s s i s t a n t A t t o r n e y G e n e r a l 

EMH:rep 



SCHOOLS: Teacher T e r m i n a t i o n : Coaching C o n t r a c t s . Iowa Code 
§ 279.19A (1985); § 279.19B (1985); 1984 Iowa A c t s , Ch. 1296. I f 
a s c h o o l d i s t r i c t t e r m i n a t e s t h e c o n t r a c t o f a t e n u r e d t e a c h e r 
who h e l d one c o n t r a c t t h a t encompassed b o t h t e a c h i n g and c o a c h i n g 
d u t i e s f o r t h e p a s t y e a r , t h e e n t i r e c o n t r a c t must be t e r m i n a t e d . 
F o r t h e y e a r b e g i n n i n g J u l y 1, 1985, c o a c h i n g d u t i e s must be 
a s s i g n e d i n a s e p a r a t e c o n t r a c t and such c o n t r a c t s w i l l be 
governed by Iowa Code § 279.19A and § 279.19B (1985). ( F l e m i n g 
t o P e l l e t t , S t a t e R e p r e s e n t a t i v e , 5/15/85) #85-5-7(L) 

May 15, 1985 

The Honorable W e n d e l l C. P e l l e t t 
S t a t e R e p r e s e n t a t i v e 
206 E. 2 1 s t S t r e e t 
A t l a n t i c , Iowa 50022 

Dear R e p r e s e n t a t i v e P e l l e t t : 

You have asked f o r our o p i n i o n w i t h r e s p e c t t o t h e o p e r a t i o n 
o f former law and t h e new law i n the t r a n s i t i o n p e r i o d f o r 
i n d i v i d u a l s who h o l d b o t h t e a c h i n g and c o a c h i n g p o s i t i o n s i n Iowa 
s c h o o l d i s t r i c t s . I t i s i m p o r t a n t t o keep i n mind t h a t t h e new 
law p e r t a i n i n g t o c o a c h i n g c o n t r a c t s t o o k e f f e c t on March 15, 
1985, f o r t h e s c h o o l y e a r commencing J u l y 1, 1985. See 1984 Iowa 
A c t s , Ch. 1296, § 4. You seek c l a r i f i c a t i o n o f t h e law i n 
r e f e r e n c e t o a r e c e n t c a s e , S l o c k e t t v. Iowa V a l l e y Community 
S c h o o l D i s t . , 359 N.W.2d 446 (Iowa 1984). The f i r s t i s s u e i s : 

1. I n l i g h t o f t h e r e c e n t d e c i s i o n by t h e 
Supreme C o u r t i n t h e S l o c k e t t case: 

(a) I s the c o a c h i n g assignment o f a t e n u r e d 
t e a c h e r when t h a t c o n t r a c t i s a p a r t o f 
the t e a c h i n g c o n t r a c t , s u b j e c t t o 
t e r m i n a t i o n a t t h e end o f the s c h o o l 
y e a r p u r s u a n t t o S e c t i o n 279.15 t h r o u g h 
279.19 i n d e p e n d e n t l y and o f i t s e l f ? 
OR 

(b) Must t h e whole c o n t r a c t ( c o a c h i n g and 
t e a c h i n g ) be t e r m i n a t e d p u r s u a n t t o 
279.15 t h r o u g h 279.19? 
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I t i s our v i e w t h a t t h e e n t i r e c o n t r a c t o f such a t e a c h e r 
must be t e r m i n a t e d p u r s u a n t t o Iowa Code §§ 279.15 t h r o u g h 279.19 
(1985). The S l o c k e t t case i n v o l v e d t h e s t a t u s o f a p e r s o n who 
h e l d two c o n t r a c t s ; one c o n t r a c t c o n t r o l l e d h e r t e a c h i n g d u t i e s 
and t h e o t h e r was an appointment as a coach w h i c h was an e x t r a -
d u t y assignment. See S l o c k e t t , 359 N.W.2d a t 447-448. The c o u r t 
i n S l o c k e t t d i s t i n g u i s h e d tEe f a c t s o f t h a t c a s e , i . e . , two 
s e p a r a t e c o n t r a c t s , from t h e f a c t s i n two e a r l i e r cases i n w h i c h 
t e a c h e r s h e l d o n l y one c o n t r a c t w h i c h encompassed c o a c h i n g 
d u t i e s . I n Bd. o f Ed. o f F o r t Madison Com. Sch. D i s t . v. Y o u e l , 
282 N.W.2d 6T7 (Iowa 1979), t h e t e n u r e d t e a c h e r was t e r m i n a t e d 
b u t t h e conduct t h a t gave r i s e t o the t e r m i n a t i o n was r e l a t e d t o 
h i s c o a c h i n g d u t i e s o n l y . The c o u r t p o i n t e d o u t , however, t h a t 
Y o u e l had n o t r e q u e s t e d t o s t a y on as mathematics t e a c h e r , and 
e x p r e s s e d no v i e w on whether p a r t i a l d i s m i s s a l was p o s s i b l e . I d . 
a t 684. I n Munger v. Jesup Com. Sch. D i s t . , 325 N.W.2d 377 (Iowa 
1982), however, the t e a c h e r r a i s e d the p a r t i a l d i s m i s s a l 
q u e s t i o n . As i n Y o u e l , t h e conduct a t i s s u e p e r t a i n e d t o 
c o a c h i n g o n l y . Munger t e n d e r e d h i s r e s i g n a t i o n as w r e s t l i n g 
coach b u t n o t as a s o c i a l s t u d i e s t e a c h e r . Munger, 325 N.W.2d a t 
378. The c o u r t d i s t i n g u i s h e d t h e case from Y o u e l as f o l l o w s : 

We touched on t h i s m a t t e r i n Y o u e l , b u t d i d n o t 
d e c i d e i t because i n t h a t case the t e a c h e r d i d n o t 
want t o remain on t h o s e terms. The q u e s t i o n i s 
whether Munger c o u l d v o l u n t a r i l y r e s i g n from o n l y 
a p a r t o f h i s d u t i e s under t h e c o n t r a c t . I n o t h e r 
words, i s t h e c o n t r a c t s e v e r a b l e . A l t h o u g h some 
c o n t r a c t s may b~e so worded, t h i s one i s n o t . 
Munger 1s c o n t r a c t i s i n d i v i s i b l e , r e q u i r i n g him t o 
r e n d e r c e r t a i n s e r v i c e s , i n c l u d i n g c o a c h i n g 
d u t i e s . Munger cannot u n i l a t e r a l l y p i c k and 
choose t h e d u t i e s w h i c h he w i s h e s t o r e t a i n and 
tho s e w h i c h he w i s h e s t o r e l i n q u i s h . He must 
r e n d e r a l l t h e s e r v i c e s r e q u i r e d by h i s agreement. 

I d . (emphasis i n o r i g i n a l and added). The i s s u e you p r e s e n t was 
cTecided i n Munger. I n o t h e r words, i f a s c h o o l d i s t r i c t t h i s 
y e a r t e r m i n a t e s a c e r t i f i e d p e r s o n who h e l d a s i n g l e i n d i v i s i b l e 
c o n t r a c t t h a t encompassed b o t h t e a c h i n g and c o a c h i n g d u t i e s , t h e 
e n t i r e c o n t r a c t must be t e r m i n a t e d . 

The c o u r t ' s r u l i n g i n S l o c k e t t , however, p r o v i d e s g u i d a n c e 
f o r y o u r second q u e s t i o n : 

2. Under t h e p r o v i s i o n s o f SF 2215, c o d i f i e d as 
Iowa Code § 279.19A and § 279.19B (1985), 
s e p a r a t e c o n t r a c t s must be i s s u e d f o r spec
i f i e d head c o a c h i n g a s s i g n m e n t s . I f a 
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t e a c h e r coach has t e n u r e i n 1984-85, w i l l 
h i s / h e r c o a c h i n g c o n t r a c t c o n t i n u e t o be 
p r o t e c t e d by t e n u r e as a s e p a r a t e c o a c h i n g 
c o n t r a c t d u r i n g 1985-86? 

I t i s our o p i n i o n t h a t a c o a c h i n g c o n t r a c t f o r t h e s c h o o l 
y e a r b e g i n n i n g J u l y 1, 1985, must be i s s u e d as a s e p a r a t e con
t r a c t . I n S l o c k e t t , t h e c o u r t r u l e d t h a t : 

no d u p l i c a t e t e n u r e p r o t e c t i o n s a r o s e from t h e 
req u i r e m e n t t h a t coaches be c e r t i f i e d . We 
b e l i e v e , and h o l d , t h a t the l e g i s l a t u r e i n t e n d e d 
f o r t e n u r e t o a t t a c h t o t h e t e a c h i n g p o s i t i o n , n o t 
the c o a c h i n g assignment. 

The a d m i n i s t r a t i v e r e q u i r e m e n t t h a t coaches 
must be c e r t i f i e d does n o t c a r r y t e a c h e r s ' t e n u r e 
r i g h t s i n t o c o a c h i n g a s s i g n m e n t s . . . . 

S l o c k e t t , 359 N.W.2d a t 450. Tenure d i d n o t e x i s t f o r c o a c h i n g 
as a s e p a r a t e r i g h t . S t a t e d a n o t h e r way, the new law, Iowa Code 
§§ 279.19A and .19B, w i l l a p p l y t o t e n u r e d t e a c h e r s who h e l d a 
c o n t r a c t i n the p a s t s c h o o l y e a r t h a t i n c l u d e d one o r more 
c o a c h i n g a s s i g n m e n t s . I n o t h e r words, a s c h o o l d i s t r i c t must 
s e v e r the c o n t r a c t s f o r t h e new y e a r . The assignment o f c o a c h i n g 
d u t i e s and t e r m i n a t i o n o f c o a c h i n g c o n t r a c t s f o r the s c h o o l y e a r 
commencing J u l y 1, 1985, and t h e r e a f t e r w i l l be governed by Iowa 
Code §§ 279.19A and .19B. The c o u r t was q u i t e s p e c i f i c i n 
h o l d i n g t h a t t h e G e n e r a l Assembly i n t e n d e d t o change the law when 
i t e n a c t e d 1984 Iowa A c t s , Ch. 1296. See S l o c k e t t , 359 N.W.2d a t 
448. The r u l i n g s i n Y o u e l , Munger, and S l o c k e t t governed 
c o n t r a c t s f o r p a s t y e a r s . A l l f u t u r e c o a c h i n g c o n t r a c t s and 
d i s p u t e s a r i s i n g under th o s e c o n t r a c t s w i l l be governed by the 
new law. 

In summary, i f a s c h o o l d i s t r i c t t e r m i n a t e s t h e c o n t r a c t o f 
a t e n u r e d t e a c h e r who h e l d one c o n t r a c t t h a t encompassed b o t h 
t e a c h i n g and c o a c h i n g d u t i e s f o r the p a s t y e a r , t h e e n t i r e 
c o n t r a c t must be t e r m i n a t e d . F o r the y e a r b e g i n n i n g J u l y 1, 
1985, c o a c h i n g d u t i e s must be a s s i g n e d i n a s e p a r a t e c o n t r a c t and 
such c o n t r a c t s w i l l be governed by Iowa Code § 279.19A and 
§ 279.19B (1985). 

S i n c e r e l y , 

MERLE WILNA FLEMING & 
A s s i s t a n t A t t o r n e y G e n e r a l 

MWF/cjc 



COUNTIES: RELIEF. Iowa Code §§252.1, 252.24, 252.25, 
331.301(1). A county may, a t i t s o p t i o n , p r o v i d e g e n e r a l r e l i e f 
t o "needy p e r s o n s " . However, t h e r e i s no s t a t u t o r y a u t h o r i t y 
w h i c h r e q u i r e s t h e county o f l e g a l s e t t l e m e n t t o r e i m b u r s e t h e 
county r e l i e f f o r such g e n e r a l r e l i e f p r o v i d e d t o "needy 
p e r s o n s " . ( W i l l i a m s t o Huffman, Pocahontas County A t t o r n e y , 
5/21/85) #85-5-8(L) 

Mr. H. Dale Huffman M a Y 2 1 * 1 9 8 5 

Pocahontas County A t t o r n e y 
15 Northwest T h i r d Avenue 
Pocahontas, Iowa 50574 

Dear Mr. Huffman: 

You ask whether c o u n t i e s may p r o v i d e g e n e r a l r e l i e f t o 
persons who do n o t have p h y s i c a l o r m e n t a l d i s a b i l i t i e s , b u t who 
are o t h e r w i s e "needy", as d e f i n e d by Iowa Code § 252.1. You a l s o 
ask whether a county o f l e g a l s e t t l e m e n t may be r e q u i r e d t o 
r e i m b u r s e a county p r o v i d i n g g e n e r a l r e l i e f t o such "needy" 
p e r s o n s . 

The answer t o your f i r s t q u e s t i o n i s y e s . The answer t o 
your second q u e s t i o n i s no. 

Iowa Code § 252.25 p r o v i d e s t h a t " [ t ] h e b o a r d o f s u p e r v i s o r s 
o f each c o u n t y s h a l l p r o v i d e f o r t h e r e l i e f o f poor p e r s o n s i n 
i t s county ...". Iowa Code § 252.1 d e f i n e s "poor p e r s o n s " as 
" t h o s e who have no p r o p e r t y , exempt o r o t h e r w i s e , and a r e u n a b l e , 
because o f p h y s i c a l o r m e n t a l d i s a b i l i t i e s , t o e a r n a l i v i n g by 
l a b o r " . However, § 252.1 e x p r e s s l y s t a t e s t h a t " t h i s s e c t i o n 
s h a l l n o t be c o n s t r u e d t o f o r b i d a i d t o needy persons who have 
some means, when the b o a r d s h a l l be o f t h e o p i n i o n t h a t t h e same 
w i l l be c o n d u c i v e t o t h e i r w e l f a r e and t h e b e s t i n t e r e s t s o f the 
p u b l i c " . I d . 

The purpose o f Iowa Code Ch. 252 i s t o p r o v i d e , as t h e 
c h a p t e r i s t i t l e d , f o r the " s u p p o r t o f the poor". I t i s w e l l 
s e t t l e d t h a t the p r o v i s i o n s o f Ch. 252 " s h a l l be l i b e r a l l y 
c o n s t r u e d w i t h a v i e w t o promote i t s o b j e c t s ...". Iowa Code 

\ 
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§ 4.2. Thus, g i v e n t h e e x p r e s s g r a n t o f a u t h o r i t y c o n t a i n e d 
w i t h i n Iowa Code § 252.1, a county b o a r d o f s u p e r v i s o r s may e l e c t 
t o p r o v i d e a i d t o needy pe r s o n s "when t h e b o a r d s h a l l be o f t h e 
o p i n i o n t h a t the same w i l l be c o n d u c i v e t o t h e w e l f a r e and i n t h e 
b e s t i n t e r e s t s o f the p u b l i c " . I d . T h i s c o n c l u s i o n i s c o n s i s t e n t 
w i t h t h e county' s home r u l e a u t r l o r i t y , d e s c r i b e d i n Iowa Code 
§ 331.301(1). 

Your second q u e s t i o n asks whether t h e county o f l e g a l s e t t l e 
ment may be f o r c e d t o r e i m b u r s e a county p r o v i d i n g g e n e r a l r e l i e f 
t o a needy p e r s o n . A t common law, p u b l i c a u t h o r i t i e s have no 
duty t o s u p p o r t o r pay f o r s e r v i c e s t o poor o r o t h e r needy p e r s o n s . 
Such a d u t y , where i t e x i s t s , r e s t s e n t i r e l y on s t a t u t e . M i c h a e l 
v. Bd. o f S o c i a l W e l f a r e , 245 Iowa 961, 65 N.W.2d 89, (1954); I n 
Re F r e n t r e s s ' s E s t a t e , 249 Iowa 783, 89 N.W.2d 367 (1956); I n Re 
O'Donnell's E s t a t e , 253 Iowa 607, 113 N.W.2d 246 (1962). Iowa 
has such a s t a t u t o r y scheme d e l i n e a t e d i n Iowa Code Ch. 252. 

Under t h e Iowa scheme, the co u n t y where a p e r s o n r e s i d e s i s 
r e s p o n s i b l e f o r p r o v i d i n g g e n e r a l r e l i e f t o poor p e r s o n s . Iowa 
Code § 252.25. A county may p r o v i d e g e n e r a l r e l i e f t o a "needy" 
p e r s o n . Iowa Code § 252.1. 

Iowa Code § 252.24 r e q u i r e s the county o f l e g a l s e t t l e m e n t 
t o r e i m b u r s e the county o f r e l i e f f o r r e l i e f e x p e n d i t u r e s 
" i n c u r r e d i n the r e l i e f and c a r e o f a poor p e r s o n " . I d . 

Nowhere i n t h e Code i s t h e r e an e x p r e s s r e q u i r e m e n t t h a t t h e 
county o f l e g a l s e t t l e m e n t pay f o r g e n e r a l r e l i e f p r o v i d e d t o 
"needy p e r s o n s " i n a n o t h e r c o u n t y . As t h e duty t o r e i m b u r s e t h e 
county o f l e g a l s e t t l e m e n t i s p u r e l y s t a t u t o r y , t h e answer t o 
your second q u e s t i o n i s t h a t the county o f l e g a l s e t t l e m e n t i s 
not r e q u i r e d t o r e i m b u r s e t h e county o f r e l i e f f o r needy p e r s o n s . 

I t i s i m p o r t a n t f o r b o t h the county o f l e g a l s e t t l e m e n t and 
the c o u n t y p r o v i d i n g r e l i e f t o u n d e r s t a n d t h e d i s t i n c t i o n between 
payment f o r s e r v i c e s and p r o v i s i o n o f s e r v i c e s . Absent a 
s p e c i f i c s t a t u t o r y r e q u i r e m e n t , t h e county o f l e g a l s e t t l e m e n t 
has no o b l i g a t i o n t o pay f o r s e r v i c e s p r o v i d e d by t h e county o f 
r e l i e f . However, f a i l u r e , by t h e county o f r e l i e f , t o p r o v i d e 
a s s i s t a n c e t o needy pe r s o n s i n a u n i f o r m f a s h i o n m i g h t be 
c o n s t r u e d as a d e n i a l o f s e r v i c e s t o thos e w i t h o u t l e g a l 
s e t t l e m e n t . Such a d e n i a l might c o n s t i t u t e a d u r a t i o n a l 
r e s i d e n c y r e q u i r e m e n t , and be u n c o n s t i t u t i o n a l . M e m o r i a l 
H o s p i t a l v. M a r i c o p a County, 415 U.S. 250, 94 S.Ct. 1076, 39 
L.Ed.2d 306 ( 1 9 / 4 ) ; S h a p i r o v. Thompson, 394 U.S. 618, 98 S.Ct. 

) 
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1322, 22 L.Ed.2d 600 (1969); Sheard v. Department o f S o c i a l 
W e l f a r e , 310 F.Supp. 544 (N.D. Iowa 1968); 1978 Op.Att'yGen. 546; 
1972 Op.Att'yGen. 328. 

I n sum, a county may, a t i t s o p t i o n , p r o v i d e g e n e r a l r e l i e f 
t o "needy p e r s o n s " . However, t h e r e i s no s t a t u t o r y a u t h o r i t y 
w h i c h r e q u i r e s t h e county o f l e g a l s e t t l e m e n t t o r e i m b u r s e t h e 
county f o r such g e n e r a l r e l i e f p r o v i d e d t o "needy p e r s o n s " . 

C o r d i a l l y , 

Matthew W. W i l l i a m s 
A s s i s t a n t A t t o r n e y G e n e r a l 

MWW/jaa 



BEER AND LIQUOR CONTROL: Sunday Sales. Senate F i l e 395, §§ 3, 
4, 9, 24, 28, 41, 42, 69 and 70; Iowa Code Ch. 123; Iowa Code 
§§ 1, 4, 2 ( 8 ) , 21(11), 24(2), 24(3), 34(3), 36(6), 49(2), 
49(2)(b), 4 9 ( 2 ) ( k ) , 49(4), 79(2), 134(5) and 178(1). The General. 
Assembly, i n enacting Senate F i l e 395, contemplated the Sunday 
sal e of wine by Cla s s "B" wine permittees i f a u t h o r i z a t i o n i s 
obtained. The Iowa Beer and Liquor C o n t r o l Department should 
implement t h i s p r o v i s i o n by rulemaking. The Department may not 
impose an a d d i t i o n a l twenty percent of the permit fee f o r t h i s 
a u t h o r i z a t i o n . (Walding to Hutchins, State Senator, 6/28/85) 
#85-6-8(L) 

June 28, 1985 

The Honorable B i l l Hutchins 
State Senator 
306 S. D i v i s i o n 
Audubon, Iowa 50025 
Dear Senator Hutchins: 

We are i n r e c e i p t of your l e t t e r requesting an opinion of 
the Attorney General i n t e r p r e t i n g Senate F i l e 395 (1985 Session), 
which authorizes the p r i v a t e s a l e of wine. S p e c i f i c a l l y , you 
present the f o l l o w i n g questions: 

1. May the holders of Class "B" wine permits 
s e l l wine f o r consumption o f f the premises 
between the hours of 10:00 a.m. and 12:00 
midnight on Sunday? 

2. I f the answer [to question 1] i s i n the 
a f f i r m a t i v e , should the Class "B" wine 
permittee be r e q u i r e d to pay the a d d i t i o n a l 
20% of the r e g u l a r l i c e n s e f o r t h i s fee? 

A person h o l d i n g a Class "B" wine permit may s e l l wine at r e t a i l 
f o r consumption o f f the premises only. Iowa Code § 123.178(1), 
as added by Senate F i l e 395, § 69. Thus, our o f f i c e has been 
asked to determine whether a Class "B" wine permittee may s e l l 
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wine on Sundays, and i f such a u t h o r i t y e x i s t s , whether a fee may 
be assessed f o r that p r i v i l e g e . 

Iowa Code Chapter 123 governs the s a l e of a l c o h o l i c l i q u o r , 
wine and beer. The p r o v i s i o n s of Chapter 123 are to be l i b e r a l l y 
construed f o r the p r o t e c t i o n of the p u b l i c w e l f a r e , h e a l t h , 
peace, morals and s a f e t y . Iowa Code § 123.1, as amended by 
S.F. 395, § 3. 

I. 
The p r o v i s i o n governing Sunday sales of wine i s found i n 

S.F. 395, § 41. That s e c t i o n amends Iowa Code § 123.49(2) by 
adding new paragraph k. Paragraph k p r o h i b i t s a holder of a 
l i q u o r c o n t r o l l i c e n s e , wine permit or beer permit from s e l l i n g 
or dispensing: 

. . . any wine on the premises covered by the 
permit or permit the consumption on the premises 
between the hours of two a.m. and s i x a.m. on a 
weekday, and between the hours of two a.m. on 
Sunday and s i x a.m. on the f o l l o w i n g Monday, 
however, a holder of a wine permit authorized to 
s e l l wine on Sunday may s e l l or dispense wine 
Between the hours of ten a.m. and twelve midnight 
on Sunday. [Emphasis added] 
Sunday wine s a l e s are, t h e r e f o r e , p r o h i b i t e d except sales 

w i t h i n s p e c i f i e d times by a "holder of a wine permit a u t h o r i z e d 
to s e l l wine on Sunday." 

The i s s u e then becomes what holders of a wine permit are 
au t h o r i z e d to s e l l wine on Sunday. Sections 123.36(6) and 
123.49(4) (S.F. 395, §§ 28, 42) addressing Sunday s a l e s of wine 
by l i q u o r l i c e n s e e s f o r on-premises consumption do not address 
wine permits, which a u t h o r i z e only sales f o r off-premises 
consumption. 

Sunday sales of wine, f o r purposes of t h i s o p i n i o n , do 
not i n c l u d e the hours between twelve midnight on Saturday and two 
a.m. on Sunday as such sales are p e r m i s s i b l e . Iowa Code 
§ 123.49(2)(k), as added by S.F. 395, § 41. 

9 
An a d d i t i o n a l exception i s contained i n Iowa Code 

§ 123.36(6), as. amended by S.F. 395 , § 28, which permits l i q u o r 
c o n t r o l l i c e n s e e s to s e l l l i q u o r , wine and beer f o r on-premises 
consumption on Sunday i f a s p e c i a l p r i v i l e g e i s obtained. 
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Iowa Code § 123.49(2) (b) (1985) i s s i m i l a r to new 
§ 123.49(2)(k). Subsection (b) governs the Sunday s a l e of 
" a l c o h o l i c beverages" and beer. (The term " a l c o h o l i c beverages" 
i s now defined to exclude "wine" as defined i n the Act. Iowa 
Code § 123.2(8), as amended by S.F. 395, § 4.) Subsection (b) 
permits the Sunday sales of l i q u o r and beer by permit h o l d e r s 
"granted the p r i v i l e g e of s e l l i n g a l c o h o l i c l i q u o r and beer . . . 
on Sunday." Subsection (k) permits the Sunday s a l e of wine by 
holders of a wine -permit " a u t h o r i z e d to s e l l wine on Sunday." 
This i s the only semantic d i f f e r e n c e i n the exception clauses of 
the two sub-sections. However, separate Code se c t i o n s s p e c i f y 
how the p r i v i l e g e of s e l l i n g l i q u o r and beer on Sunday i s to be 
obtained. 

Section 123.36(6), as amended by S.F. 395, § 28, governs the 
p r i v i l e g e f o r l i q u o r l i c e n s e e s to s e l l on Sundays. I t i s l i m i t e d 
to l i c e n s e e s who earn, from the l i c e n s e d premises, h a l f or more 
of t h e i r gross r e c e i p t s from the s a l e of goods and s e r v i c e s other 
than a l c o h o l i c l i q u o r , wine or beer. Further, the l i c e n s e e who 
s e l l s on Sundays must pay a fee of twenty percent of the r e g u l a r 
l i c e n s e fee f o r the p r i v i l e g e to be noted on the l i c e n s e . 

S e c t i o n 123.134(5) governs the p r i v i l e g e of s e l l i n g beer on 
Sunday. Again, an increased fee of twenty percent i s charged f o r 
the p r i v i l e g e . Class "B" beer permittees (who can s e l l beer f o r 
consumption on or o f f the premises) may o b t a i n the p r i v i l e g e only 
i f a m a j o r i t y of t h e i r gross r e c e i p t s are from sales of other 
goods and s e r v i c e s . Any Class "C" beer permittee (who can s e l l 
beer f o r off-premises consumption only) may o b t a i n the Sunday 
sal e s p r i v i l e g e by paying the increased fee. 

Subsection ( k ) , i n our view, does not i t s e l f a u t h o r i z e a l l 
holders of a wine permit to s e l l wine on Sunday. I f the l e g i s 
l a t u r e had intended to do so, i t would have simply s t a t e d t h a t a 
holder of a wine permit may s e l l on Sunday. The modifying phrase 
"aut h o r i z e d to s e l l wine on Sunday" would be rendered s u p e r f l u 
ous. See Hanover Insurance Co. v. Alamo M o t e l , 264 N.W.2d 744, 
778 (Iowa 1978). The quoted language i s a l s o a phrase modifying 
the previous phrase, "holder of a wine permit," and i t , t h e r e 
f o r e , appears that the quoted language l i m i t s the c l a s s of 
holders of wine permits who may s e l l on Sunday. The s i m i l a r i t y 
to the language used i n subsection (b) f o r l i q u o r and beer 
permittees a l s o suggests t h a t the quoted language was intended to 
be a q u a l i f y i n g phrase r a t h e r than a grant of that a u t h o r i t y . 

Iowa Code § 123.24(2), as amended by S.F. 395, § 24, permits 
fourteen-day l i q u o r l i c e n s e s , wine permits, and Class "B" beer 
permits. I t f u r t h e r provides that the permit holder s h a l l not 
s e l l on Sunday unless the permit h o l d e r q u a l i f i e s f o r and obtains 
the p r i v i l e g e to s e l l on Sundays contained i n §§ 123.36(6) and 
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123.134(5). Section 123.24(3), as amended by S.F. 395, § 24, 
f u r t h e r s t a t e s , "The fee f o r the p r i v i l e g e to s e l l on the two 
Sundays i n the fourteen-day p e r i o d i s twenty percent of the p r i c e 
of the fourteen-day l i q u o r l i c e n s e , wine permit, or beer permit." 
Thus, the l e g i s l a t u r e has provided the requirements f o r 
a u t h o r i z a t i o n f o r Sunday s a l e s by the holder of a fourteen-day 
wine permit. I t has not, however, done so f o r the r e g u l a r Class 
"B" wine permit. 

As the l e g i s l a t u r e has not defined how t h i s a u t h o r i z a t i o n i s 
to be obtained, the Iowa Beer and Liquor C o n t r o l Department must 
implement the p r o v i s i o n through rulemaking. That agency i s 
r e s p o n s i b l e f o r the a d m i n i s t r a t i o n and enforcement of the laws of 
t h i s s t a t e concerning a l c o h o l i c l i q u o r , wine and beer. Iowa Code 
§ 123.4, as amended by S.F. 395, § 9. Pursuant to Iowa Code 
§ 123.21(11) (1985), the d i r e c t o r of t h a t department, w i t h 
approval of the Iowa Beer and L i q u o r C o n t r o l C o u n c i l , may adopt 
r u l e s : 

P r e s c r i b i n g , subject to the p r o v i s i o n s of t h i s 
chapter, the c o n d i t i o n s and q u a l i f i c a t i o n s neces
sary f o r the o b t a i n i n g of l i c e n s e s and permits and 
the books and records to be kept and the remit
tances to be made by those h o l d i n g l i c e n s e s and 
permits and p r o v i d i n g f o r the i n s p e c t i o n of the 
records of a l l such l i c e n s e e s and permittees. 

That p r o v i s i o n would appear to grant the d i r e c t o r of the l i q u o r 
department a u t h o r i t y to adopt r u l e s necessary to implement the 
Sunday s a l e of wine. Thus, i t i s our view that the l e g i s l a t u r e 
l e f t to the agency the determination of which wine permittees 
should be a u t h o r i z e d to s e l l wine on Sunday. 

I I . 
You f u r t h e r ask whether the Class "B" wine permittee can be 

r e q u i r e d to pay an a d d i t i o n a l twenty percent of the r e g u l a r 
l i c e n s e fee to s e l l wine on Sunday. The l e g i s l a t u r e has provided 
f o r an a d d i t i o n a l fee of twenty percent f o r the p r i v i l e g e of 
s e l l i n g on Sunday f o r l i q u o r l i c e n s e s , § 123.36(6), beer permits, 
§ 123.134(5), and f o r fourteen-day l i q u o r l i c e n s e s , Class "B" 
wine permits, and Class "B" beer permits. § 123.34(3), as 
amended. I t has not done so f o r the a u t h o r i z a t i o n of Sunday 
sales by r e g u l a r Class "B" wine permits. Section 123.79(2), 
added by S.F. 395, § 70, provides, "The annual permit fee f o r a 
Class "B" wine permit i s f i v e hundred d o l l a r s . " As the s t a t u t e 
s t a t e s the fee f o r wine permits and otherwise comprehensively 
l i s t s the fees to be charged f o r permits and l i c e n s e s , we do not 
b e l i e v e that the a u t h o r i t y to charge an a d d i t i o n a l fee f o r the 
Sunday a u t h o r i z a t i o n can be i m p l i e d from l e g i s l a t i v e s i l e n c e . 
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In c o n c l u s i o n , i t i s our o p i n i o n that the General Assembly, 
i n enacting S.F. 395, contemplated the Sunday sale of wine by 
Class "B" wine permittees i f a u t h o r i z a t i o n i s obtained. The Iowa 
Department of Beer and L i q u o r C o n t r o l should implement t h i s 
p r o v i s i o n by rulemaking. The Department may not impose an 
a d d i t i o n a l twenty percent of the permit fee f o r t h i s 
a u t h o r i z a t i o n . /f 

Assastant'Attorney General 
LMW/cjc 



ELECTIONS: P r i v i l e g e of an E l e c t o r ? N o t i f i c a t i o n of l e g a l 
determination of r e t a r d a t i o n or incompetency; N o t i f i c a t i o n of 
c r i m i n a l c o n v i c t i o n . Iowa Const, a r t . I I § 5; Ch. 47, § 47.7; 
Ch. 48, §§ 48.30, 48.31; Ch. 701, § 701.7; Ch. 907, § 907.3. The 
terms " i d i o t " and "insane person" i n A r t i c l e I I § 5 of the Iowa 
C o n s t i t u t i o n are f u n c t i o n a l l y l i m i t e d to persons who have been 
determined to be r e t a r d e d or incompetent i n a s t a t u t o r y 
a d j u d i c a t i v e proceeding. The term "infamous crime" means any 
crime punishable by imprisonment i n the p e n i t e n t i a r y . Under 
current s t a t u t e s , infamous crimes i n c l u d e crimes punishable by 
confinement f o r a p e r i o d of more than one year. The terms 
" p r i v i l e g e of an e l e c t o r " mean v o t i n g and other a c t i v i t y f o r 
which the l e g i s l a t i o n imposes q u a l i f i c a t i o n or e l i g i b i l i t y to 
vote as a p r e r e q u i s i t e . The term " f e l o n y " i n § 48.30 inc l u d e s 
any p u b l i c offense which the s t a t u t e d e f i n i n g the crime declares 
to be a f e l o n y . Deferred sentences and deferred judgments are 
not c o n v i c t i o n s of which the c l e r k of court must n o t i f y the 
commissioner of e l e c t i o n s pursuant to § 48.30. The s t a t e 
r e g i s t r a r has no a u t h o r i t y to compare e l e c t r o n i c v o t e r 
r e g i s t r a t i o n f i l e s w i t h other e l e c t r o n i c f i l e s regarding c r i m i n a l 
c o n v i c t i o n s and to provide the i n f o r m a t i o n to the county 
commissioners of e l e c t i o n s f o r the purpose of c a n c e l l i n g the 
r e g i s t r a t i o n . ( P o t t o r f f to Whitcome, January C h a i r , Voter 
R e g i s t r a t i o n Commission, 6/19/85) #85-6-7(L) 

Louise Whitcome June 19, 1985 
January Chair 
Iowa Voter R e g i s t r a t i o n Commission 
L O C A L 
Dear Ms. Whitcome: 

You have requested an o p i n i o n of the. Attorney General 
concerning c o n s t r u c t i o n and a p p l i c a t i o n of s t a t u t e s which imple
ment a c o n s t i t u t i o n a l p r o h i b i t i o n against extending the p r i v i l e g e 
of an e l e c t o r to s p e c i f i c c l a s s e s of persons. A r t i c l e I I § 5 of 
the Iowa C o n s t i t u t i o n s t a t e s : "No i d i o t , or insane person, or 
person convicted of any infamous crime, s h a l l be e n t i t l e d to the 
p r i v i l e g e of an e l e c t o r . " You p o i n t out that §§ 47.7, 48.30, 
48.31(4) and 48.31(5) v a r i o u s l y a f f e c t the implementation of t h i s 
p r o h i b i t i o n . With respect to these s t a t u t o r y p r o v i s i o n s , you 
s p e c i f i c a l l y pose the f o l l o w i n g s i x questions: 

1. What e x a c t l y i s meant by the c o n s t i t u t i o n a l 
phrases and terms " i d i o t , " "insane person," 
"infamous crime," and " p r i v i l e g e of an 
e l e c t o r ? " 

2. What e x a c t l y i s meant by the s t a t u t o r y term 
" f e l o n y " as used i n s e c t i o n 48.30? 
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3. May a county commissioner l a w f u l l y refuse to 
accept a r e g i s t r a t i o n from an i n d i v i d u a l 
whose name has been c e r t i f i e d pursuant to 
s e c t i o n 48.30? 

4. Should the s t a t e r e g i s t r a r of v o t e r s have an 
o b l i g a t i o n under the C o n s t i t u t i o n and s e c t i o n 
47.7(1) to i d e n t i f y r e g i s t r a t i o n s of persons 
the C o n s t i t u t i o n p r o h i b i t s from v o t i n g , and 
to n o t i f y the county commissioner i n order to 
cause the removal of those r e g i s t r a t i o n s ? I f 
so, should he be l i k e w i s e o b l i g a t e d to cause 
n o t i f i c a t i o n i n a s i m i l a r manner to those 
i n d i v i d u a l s whose v o t i n g p r i v i l e g e has been 
r e s t o r e d by o p e r a t i o n of law? 

5. Assuming some a f f i r m a t i v e a c t i o n i s , by 
i m p l i c a t i o n , r e q u i r e d , what, i f any, i s the 
e f f e c t of a defe r r e d sentence or a defe r r e d 
judgment f o l l o w i n g a c o n v i c t i o n ? 

6. Is there a need f o r l e g i s l a t i o n to a l l o w the 
r e g i s t r a r to access any r e l e v a n t e l e c t r o n i c 
records, or can t h i s be r e s o l v e d a d m i n i s t r a 
t i v e l y ? 

For the purpose of c l a r i t y , these questions are se p a r a t e l y 
considered. 

A r t i c l e I I encompasses s e v e r a l c o n s t i t u t i o n a l p r o v i s i o n s 
which address the -right of sufferage. See Iowa Const, a r t . I I 
§§ 1-7. E l e c t o r s , are, i n a l l cases except treason, f e l o n y , or 
breach of the peace, p r i v i l e g e d from a r r e s t on e l e c t i o n day w h i l e 
going t o , a t t e n d i n g , or r e t u r n i n g from the e l e c t i o n . Iowa Const, 
a r t . I I § 2. E l e c t o r s are exempt from m i l i t a r y duty on e l e c t i o n 
day except i n time of war or p u b l i c danger. Iowa Const, a r t . I I 
§ 3 . No " i d i o t , " or "insane person," or "person c o n v i c t e d of any 
infamous crime," however, s h a l l be e n t i t l e d "to the p r i v i l e g e of 
an e l e c t o r . " Iowa Const, a r t . I I § 5. 

I. 
With respect to the l i m i t a t i o n on the p r i v i l e g e of an 

e l e c t o r contained i n s e c t i o n 5, you ask the d e f i n i t i o n of the 
f o l l o w i n g terms: " i d i o t , " "insane person," "infamous crime," and 
" p r i v i l e g e of an e l e c t o r . " These terms are not e x p r e s s l y defined 
i n the Iowa C o n s t i t u t i o n or by s t a t u t e . 

In d e f i n i n g the terms " i d i o t " and "insane person," p r i n c i 
p l e s of c o n s t r u c t i o n are of l i m i t e d a s s i s t a n c e . G e n e r a l l y , i n 
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construing a c o n s t i t u t i o n words are given meaning i n t h e i r 
n a t u r a l sense as commonly understood. Redmond v. Ray, 268 N.W.2d 
849, 853 (Iowa 1978). The terms " i d i o t " and "insane person," 
however, are not commonly understood w i t h s u f f i c i e n t p r e c i s i o n to 
a r t i c u l a t e r e l i a b l e c r i t e r i a . A p p l i c a t i o n of these terms to deny 
a person the " p r i v i l e g e of an e l e c t o r , " moreover, i s a q u a s i -
a d j u d i c a t i v e process. Neither the Iowa C o n s t i t u t i o n nor the 
s t a t u t e s have created an a d j u d i c a t i v e procedure f o r e l e c t i o n 
o f f i c i a l s , themselves, to make such i n d i v i d u a l determinations. 

We p o i n t out that § 48.31 s e p a r a t e l y s t a t e s as one ground 
f o r c a n c e l l a t i o n of a v o t e r r e g i s t r a t i o n the f o l l o w i n g p r o v i s i o n : 

The c l e r k of d i s t r i c t court sends n o t i f i c a 
t i o n , of a l e g a l determination that the e l e c t o r i s 
se v e r e l y or profoundly mentally r e t a r d e d , or has 
been found incompetent i n a proceeding h e l d 
pursuant to s e c t i o n 299.27, or i s otherwise under 
conservatorship or guardianship by reason of 
incompetency. C e r t i f i c a t i o n by the c l e r k that any 
such person has been found no longer incompetent 
by a c o u r t , or the t e r m i n a t i o n by the court of any 
such conservatorship or guardianship s h a l l q u a l i f y 
any such ward to again be an e l e c t o r , subject to 
the other p r o v i s i o n s of t h i s chapter. 

Iowa Code § 48.31(5) (1985). Under t h i s language, the county 
commissioner of e l e c t i o n s i s a u t h o r i z e d to cancel a v o t e r r e g i s 
t r a t i o n only when there has been a p r i o r l e g a l determination that 
the e l e c t o r i s mentally retarded or incompetent. 

In our view, § 48.31(5) represents a reasonable approach to 
implementation of t h i s c o n s t i t u t i o n a l l i m i t a t i o n on e x e r c i s e of 
the p r i v i l e g e of an e l e c t o r . Any determination that an e l e c t o r 
i s an " i d i o t " or "insane person" must be made on an a d j u d i c a t i v e 
b a s i s . See, g e n e r a l l y , Iowa Code § 4.1(6) (1985) ("A person who 
i s h o s p i t a l i z e d or detained f o r treatment of mental i l l n e s s s h a l l 
not be deemed or presumed to be incompetent i n the absence of a 
f i n d i n g of incompetence made pursuant to s e c t i o n 229.27.") 
E x i s t i n g mental h e a l t h s t a t u t e s provide the only mechanisms f o r 
the a d j u d i c a t i o n of mental s t a t u s . See, e.g., Iowa Code 
§ 222.16-30 (1985) (proceedings f o r a d j u d i c a t i o n or r e t a r d a t i o n ) ; 
Iowa Code § 229.27 (1985) (proceedings f o r f i n d i n g incompetency); 
Iowa Code § 633.552-61 (proceedings f o r appointment of guardian 
due to mental i n c a p a c i t y ) . We, t h e r e f o r e , construe the terms 
" i d i o t " and "insane person" as f u n c t i o n a l l y l i m i t e d to persons 
who have been determined to be retarded or incompetent i n a 
s t a t u t o r y a d j u d i c a t i v e proceeding. 
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The term "infamous crime" has been defined by the Iowa 
Supreme Court. In State v. Haubrich, 248 Iowa 978, 83 N.W.2d 
451, 452 (1957), the Court d e f i n e d an infamous crime as "[a]ny 
crime punishable by imprisonment i n the p e n i t e n t i a r y . " This 
r a t h e r t e r s e d e f i n i t i o n posed by the Court i n 1957 was a summary 
a f f i r m a t i o n of e a r l i e r d e c i s i o n s . See Flannagan v. Jepson, 177 
Iowa 393, 158 N.W. 641 (1916); Blodgett v. Cl a r k e , 177 Iowa 575, 
159 N.W. 243 (1916). 

The term "infamous crime" has not been f u l l y considered by 
the Court s i n c e the d e c i s i o n i n Flannagan v. Jepson, 177 Iowa 
393, 158 N.W. 641 (1916). In 1916, the Court considered whether 
two proceedings i n which the defendant had been found g u i l t y of 
contempt were c o n v i c t i o n s e s t a b l i s h i n g the defendant as a p e r s i s 
tent v i o l a t o r and s u b j e c t i n g the defendant to p o t e n t i a l imprison
ment i n the s t a t e p e n i t e n t i a r y . The Court noted that imprison
ment i n the s t a t e p e n i t e n t i a r y i s an infamous punishment which 
in c l u d e s the unpleasant , h i s t o r i c a l a t t r i b u t e s of l i f e i n 
former-day p e n i t e n t i a r i e s . 

A p p l i c a t i o n of t h i s d e f i n i t i o n of an "infamous crime" under 
the present c r i m i n a l code i s problematic. P r i o r to r e v i s i o n of 
the c r i m i n a l code i n 1978, crimes i n Iowa punishable by 
imprisonment i n the p e n i t e n t i a r y were f e l o n i e s . See State v. 
Gab r i e l s o n , 192 N.W.2d 792, 794 (Iowa 1971). Under curre n t 
s t a t u t e s , however, a l l persons sentenced to confinement f o r a 
pe r i o d of more than one year are committed to the custody of the 
d i r e c t o r of the Iowa Department of Corr e c t i o n s to be confined i n 
a pl a c e to be designated by the d i r e c t o r . Iowa Code § 903.4 
(1985). Persons sentenced to confinement f o r a p e r i o d of more 
than one year may in c l u d e persons c o n v i c t e d of aggravated 
misdemeanors. Iowa Code § 903.1(2) (1985). Although l o c a l 
f a c i l i t i e s are p r e f e r r e d f o r confinement of misdemeanants under 
§ 903.5, the d i r e c t o r may designate the s t a t e p e n i t e n t i a r y as the 
place of confinement f o r any person committed to h i s / h e r custody. 
Iowa Code § 902.5 (1985). Since i t i s the p o t e n t i a l f o r 
imprisonment i n the p e n i t e n t i a r y , r a t h e r than the a c t u a l 
imprisonment i n the p e n i t e n t i a r y , that c h a r a c t e r i z e s a crime as 
"infamous," see 1940 Op.Att'yGen. 368, 368-71, persons c o n v i c t e d 
of aggravated misdemeanors would be conv i c t e d of "infamous 
crimes." This o f f i c e has noted t h i s expansion of the c l a s s of 
infamous crimes from f e l o n i e s to i n c l u d e aggravated misdemeanors 
i n a 1976 o p i n i o n . 1976 Op.Att'yGen. 493, 493-95. 

In previous opinions t h i s o f f i c e has determined t h a t the 
term "infamous crime" i s not l i m i t e d to c o n v i c t i o n s i n s t a t e 
court. See 1972 Op.Att'yGen. 694 ( f o r e i g n c o u r t s ) ; 1912 
Op.Att'yGen. 823 ( f e d e r a l c o u r t s ) . 
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We question whether the present Iowa Supreme Court would 
r e a f f i r m the d e f i n i t i o n of "infamous crime" set out i n State v. 
Haubrich i f the is s u e were presented today i n l i g h t oT 
contemporary s t a t u t e s and p r i s o n c o n d i t i o n s . Before the c r i m i n a l 
code r e v i s i o n , "infamous crimes" had been f e l o n i e s . The 
h i s t o r i c a l a t t r i b u t e s of imprisonment i n a p e n i t e n t i a r y r e l i e d on 
by the Court, moreover, are dated. We b e l i e v e the present Court 
would equate an infamous crime w i t h a fe l o n y r e g a r d l e s s of the 
s i t e of confinement. Unless and u n t i l the Court a r t i c u l a t e s a 
new d e f i n i t i o n of "infamous crime," however, we are bound by 
e x i s t i n g case law. We must conclude, t h e r e f o r e , that an infamous 
crime i s any crime punishable by imprisonment i n a p e n i t e n t i a r y . 
Under current s t a t u t e s , infamous crimes i n c l u d e crimes punishable 
by confinement f o r a p e r i o d of more than one year. 

The foregoing d e f i n i t i o n s are s i g n i f i c a n t i n i d e n t i f y i n g the 
classes of persons who are denied the " p r i v i l e g e of an e l e c t o r " 
under the Iowa C o n s t i t u t i o n . The Iowa Supreme Court has con
strued the " p r i v i l e g e of an e l e c t o r " to encompass v o t i n g and 
hol d i n g o f f i c e . State v. Haubrich, 248 Iowa 978, 83 N.W.2d 451, 
452 (1957). See State v. A l l i s o n , 173 N.W.2d 533, 537 (Iowa 
1970). See also" 1936 Op.Att'yGen. 417, 417-18. Based on t h i s 
precedent, we conclude that the " p r i v i l e g e of an e l e c t o r " 
i n cludes v o t i n g and h o l d i n g o f f i c e . 

I I . 
With respect to the s t a t u t o r y implementation of t h i s c o n s t i 

t u t i o n a l p r o h i b i t i o n , you ask three questions concerning § 48.30. 
Section 48.30 r e q u i r e s the c l e r k of court to n o t i f y the county 
commissioner of e l e c t i o n s of records which i n d i c a t e a person 
should be denied the p r i v i l e g e of an e l e c t o r under the Iowa 
C o n s t i t u t i o n . This s e c t i o n s t a t e s : 

N o t i f i c a t i o n of changes i n r e g i s t r a t i o n . 
The c l e r k of the d i s t r i c t court s h a l l promptly 

n o t i f y the county commissioner of r e g i s t r a t i o n of 
changes of name and of c o n v i c t i o n s of infamous 
crimes or f e l o n i e s , of l e g a l d e c l a r a t i o n s of 
incompetence made a f t e r a proceeding h e l d pursuant 
to s e c t i o n 229.27, and of diagnosis of severe or 
profound mental r e t a r d a t i o n of persons of v o t i n g 
age. The c l e r k of the d i s t r i c t court s h a l l a l s o 
n o t i f y the county commissioner of r e g i s t r a t i o n of 
the r e s t o r a t i o n of c i t i z e n s h i p of a person who has 
been convicted of an infamous crime or f e l o n y and 
of the f i n d i n g that a person i s of good mental 
h e a l t h . The n o t i c e w i l l not r e s t o r e v o t e r r e g i s 
t r a t i o n . The county commissioner of r e g i s t r a t i o n 
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s h a l l n o t i f y the person whose c i t i z e n s h i p has been 
r e s t o r e d or who has been declared to be i n good 
mental h e a l t h that the person's r e g i s t r a t i o n to 
vote was canceled and the person must r e g i s t e r 
again to become a q u a l i f i e d e l e c t o r . 

Iowa Code § 48.30 (1985). You s p e c i f i c a l l y i n q u i r e what the term 
" f e l o n y " means, what e f f e c t a deferred sentence or deferred 
judgment has on the o b l i g a t i o n to re p o r t c o n v i c t i o n s , and whether 
a county commissioner can l a w f u l l y refuse the r e g i s t r a t i o n of 
someone whose name has been c e r t i f i e d under t h i s s e c t i o n . 

The d e f i n i t i o n of the term felony and the e f f e c t of a 
deferred sentence or defer r e d judgment are set out i n current 
s t a t u t e s . Under § 701.7 a p u b l i c offense i s a fe l o n y when the 
s t a t u t e d e f i n i n g the crime declares i t to be a f e l o n y . Iowa Code 
§ 701.7 (1985). Whether any p a r t i c u l a r crime c o n s t i t u t e s a 
f e l o n y , t h e r e f o r e , must be a s c e r t a i n e d by reference to the 
s t a t u t e d e f i n i n g the crime i t s e l f . Deferred sentence and de
f e r r e d judgment are d i s p o s i t i o n options a v a i l a b l e to the court 
under c e r t a i n circumstances. Iowa Code § 907.3(1) (1985). In a 
deferre d sentence, the judgment i s entered but the sentence i s 
deferred and the defendant i s assigned to the j u d i c i a l d i s t r i c t 
department of c o r r e c t i o n a l s e r v i c e s . Id. In a deferr e d judg
ment, judgment i s def e r r e d and the defendant i s placed on pro
b a t i o n . Id. In e i t h e r case, s u c c e s s f u l completion of the 
program or pro b a t i o n , r e s p e c t i v e l y , w i l l preclude a " c o n v i c t i o n . " 
Op.Att'yGen. #82-2-10(L). See State v. Ridout, 346 N.W.2d 837, 
839 (Iowa 1984). Records of defer r e d sentences and deferred 
judgments, t h e r e f o r e , are not c o n v i c t i o n s of which the c l e r k of 
court must n o t i f y the county commissioner of e l e c t i o n s . 

We note that c o n v i c t i o n s of infamous crimes or f e l o n i e s and 
l e g a l d e c l a r a t i o n s of incompetency or severe or profound mental 
r e t a r d a t i o n of which the c l e r k of court must n o t i f y the county 
commissioner of e l e c t i o n s pursuant to § 48.30 a l s o c o n s t i t u t e 
grounds upon which a r e g i s t r a t i o n s h a l l be canceled. Compare 
Iowa Code § 48.30 (1985) w i t h Iowa Code § 48.31(4)-(5) (1985). 
In response to your i n q u i r y , we see no need f o r the county 
commissioner of e l e c t i o n s to accept voter r e g i s t r a t i o n s from 
persons about whom he/she has been n o t i f i e d pursuant to § 48.30 
and then i n s t i t u t e the c a n c e l l a t i o n process. C a n c e l l a t i o n i s not 
an e v i d e n t i a r y proceeding i n which the r e g i s t r a n t has confronta
t i o n a l r i g h t s . Rather, i t i s a summary process of e l i m i n a t i n g 
r e g i s t r a t i o n s w i t h n o t i c e to the r e g i s t r a n t of the a c t i o n taken. 
See, g e n e r a l l y , Iowa Code § 48.31 (1985). Under these circum
stances^ the county commissioner of e l e c t i o n s may r e j e c t a 
r e g i s t r a t i o n on the l e g a l ground t h a t the r e g i s t r a t i o n would be 
subject to c a n c e l l a t i o n pursuant to § 48.31 on the b a s i s of 
inf o r m a t i o n s t a t u t o r i l y provided to the county commissioner. 
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I I I . 
With respect to the implementation of t h i s c o n s t i t u t i o n a l 

p r o h i b i t i o n , you ask two questions concerning the r o l e of the 
s t a t e r e g i s t r a r of v o t e r s . Chapter 47 creates the s t a t e r e g i s 
t r a r of v o t e r s and o b l i g a t e s him/her to prepare, preserve and 
maintain v o t e r r e g i s t r a t i o n r e cords. Iowa Code § 47.7(1) (1985). 
Counties may u t i l i z e the same data processing f a c i l i t i e s to 
process t h e i r r e g i s t r a t i o n records. Iowa Code § 47.7(2) (1985). 
A l t e r n a t i v e l y , counties may u t i l i z e t h e i r own data processing 
f a c i l i t i e s and provide the r e g i s t r a r w i t h update r e g i s t r a t i o n 
l i s t s . Iowa Code § 47.7(3) (1985). You s p e c i f i c a l l y i n q u i r e 
whether the s t a t e r e g i s t r a r has an o b l i g a t i o n to compare e l e c 
t r o n i c f i l e s c o n t a i n i n g i n f o r m a t i o n regarding c r i m i n a l con
v i c t i o n s and to provide t h i s i n f o r m a t i o n to the county commis
sioners and whether l e g i s l a t i o n i s needed to a u t h o r i z e the s t a t e 
r e g i s t r a r to do so. 

The l e g i s l a t u r e has e s t a b l i s h e d a s p e c i f i c mechanism f o r 
n o t i f i c a t i o n to a county commissioner by the c l e r k of court of 
c o n v i c t i o n s under § 48.30. No comparable s t a t u t o r y mechanism 
e x i s t s f o r n o t i f i c a t i o n to county commissioners by the s t a t e 
r e g i s t r a r of c o n v i c t i o n s under Chapter 47. In a previous o p i n i o n 
we concluded that when the s t a t e r e g i s t r a r has the c a p a b i l i t y f o r 
c o l l e c t i n g and processing data, but the l e g i s l a t u r e has 
s e p a r a tely provided a s p e c i f i c s t a t u t o r y procedure f o r c o l l e c t i n g 
and p r o c e s sing the data, the s p e c i f i c s t a t u t o r y procedure must be 
f o l l o w ed. Op.Att'yGen. #83-ll-6(L) ( s t a t e r e g i s t r a r not 
a u t h o r i z e d to c o n t r a c t w i t h p r i v a t e vendor to add r e s i d e n t i a l 
telephone numbers to v o t e r r e g i s t r a t i o n records i n view of 
s p e c i f i c s t a t u t o r y procedure f o r a d d i t i o n of data). Adherence to 
e x i s t i n g s t a t u t o r y procedures i s p a r t i c u l a r l y important when the 
a c t i o n w i l l c a n c e l a r e g i s t r a t i o n and, thereby, deny the r i g h t to 
vote which i s construed to be a fundamental, c o n s t i t u t i o n a l l y 
p r o t e c t e d r i g h t . See 1982 Op.Att'yGen. 549, 552. In view of the 
existence of a s p e c i f i c s t a t u t o r y procedure f o r n o t i f y i n g a 
county commissioner of t h i s i n f o r m a t i o n and the fundamental, 
c o n s t i t u t i o n a l l y p r o t e c t e d nature of the r i g h t to vote, we advise 
that the s t a t e r e g i s t r a r i s not a u t h o r i z e d to provide i n f o r m a t i o n 
concerning c r i m i n a l c o n v i c t i o n s to county commissioners f o r the 
purpose of e f f e c t i n g c a n c e l l a t i o n of v o t e r r e g i s t r a t i o n s i n 
absence of express l e g i s l a t i o n . 

In summary, we answer your questions i n the f o l l o w i n g 
manner: 

1. The terms " i d i o t " and "insane person" are f u n c t i o n a l l y 
l i m i t e d to persons who have been determined to be retarded or 
incompetent i n a s t a t u t o r y a d j u d i c a t i v e proceeding. 
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2. The term "infamous crime" means any crime punishable by 
imprisonment i n the p e n i t e n t i a r y . Under current s t a t u t e s , 
infamous crimes i n c l u d e crims punishable by confinement f o r a 
p e r i o d of more than one year. 

3. The terms " p r i v i l e g e of an e l e c t o r " mean v o t i n g and 
ho l d i n g o f f i c e . 

4. The term " f e l o n y " includes any p u b l i c offense which the 
s t a t u t e d e f i n i n g the crime declares to be a f e l o n y . 

5. Deferred sentences and deferred judgments are not 
c o n v i c t i o n s of which the c l e r k of court must n o t i f y the commis
sioner of e l e c t i o n s pursuant to § 48.30. 

6. The s t a t e r e g i s t r a r has no a u t h o r i t y to compare e l e c 
t r o n i c v o t e r r e g i s t r a t i o n f i l e s w i t h other e l e c t r o n i c f i l e s 
regarding c r i m i n a l c o n v i c t i o n s and to provide the i n f o r m a t i o n to 
the county commissioners of e l e c t i o n s f o r the purpose of c a n c e l 
l i n g the r e g i s t r a t i o n . 

S i n c e r e l y , 

JULIE F. POTTORFF 
A s s i s t a n t Attorney General 

JF P / c j c 



SCHOOLS: Laboratory Schools. Iowa Code §§ 265.1; 279.10; 299.1; 
S.F. 77 (1985 Iowa L e g i s . Serv. 9). The requirement in"S.F. 77 
enacted by the 1985 s e s s i o n of the General Assembly that r e q u i r e s 
school d i s t r i c t s to commence school no sooner than the f i r s t day 
of September does not apply to the Malcolm P r i c e Laboratory 
Schools operated by the U n i v e r s i t y of Northern Iowa. (Fleming to 
L i n d , State Senator, 6/19/85) #85-6-6(L) 

June 19, 19 85 

The Honorable Thomas A. L i n d 
State Senator 
111 F r e d e r i c Avenue 
Waterloo, Iowa 50701 
Dear Senator L i n d : 

You have asked f o r our o p i n i o n w i t h respect to the o p e r a t i o n 
of Senate F i l e 77, adopted by the 1985 s e s s i o n of the Iowa 
General Assembly. S p e c i f i c a l l y , you ask whether S.F. 77, an act 
r e q u i r i n g that the f i r s t day of school not be sooner than 
September 1, a p p l i e s to Malcolm P r i c e Laboratory School. That 
school i s an elementary and secondary l a b o r a t o r y school at the 
U n i v e r s i t y of Northern Iowa, pursuant to Iowa Code Ch. 265 
(1985); the Board of Regents i s i t s governing body. The new 
l e g i s l a t i o n takes e f f e c t on J u l y 1, 1986. See 1985 Iowa L e g i s . 
Serv. 9, S.F. 77, § 4. 

Your i n q u i r y presents d i f f i c u l t questions of s t a t u t o r y 
c o n s t r u c t i o n . We conclude that Senate F i l e 77 does not apply to 
Malcolm P r i c e Lab Schools. The Board of Regents could, however, 
l i m i t the opening day of school f o r Malcolm P r i c e as r e q u i r e d f o r 
p u b l i c school d i s t r i c t s i n the new l e g i s l a t i o n . 
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Some of the d i f f i c u l t y presented by your i n q u i r y a r i s e s 
because S.F. 77 amends sec t i o n s of two very d i f f e r e n t chapters of 
the Iowa Code. Sections 1 and 2 of the new law amend § 279.10, a 
par t of Ch. 279 which p e r t a i n s to the powers and dut i e s of the 
boards of d i r e c t o r s of Iowa school d i s t r i c t s . On the other hand, 
s e c t i o n 3 o? S.F. 77 amends § 299.1, the Iowa compulsory 
attendance law which a p p l i e s to parents. As we noted above, 
Malcolm P r i c e Lab School i s operated by the Board of Regents 
pursuant to i t s a u t h o r i t y under Iowa Code § 265.1 (1985). In 
con s i d e r i n g the i s s u e , we are guided by Iowa Code Ch. 4 (1985) on 
the c o n s t r u c t i o n of s t a t u t e s , and va r i o u s p r i n c i p l e s of s t a t u t o r y 
c o n s t r u c t i o n , as enunciated i n d e c i s i o n s of the Supreme Court of 
Iowa, which w i l l be c i t e d when a p p l i c a b l e . The s t a r t i n g p o i n t i n 
i n t e r p r e t i n g a s t a t u t e i s the s t a t u t e i t s e l f . U.S. v. Hepp, 497 
F.Supp. 348, 349 (N.D. Iowa 1980) a f f . 656 F.2d~3~5lT: 

There i s no question t h a t S.F. 77 re q u i r e s that the f i r s t 
day of school i n Iowa school d i s t r i c t s s h a l l be "no sooner than 
the f i r s t day of September," 1985 Iowa L e g i s . Serv., 9, sec. 1, 
unless the State Board of P u b l i c I n s t r u c t i o n has granted a 
request "made by a board of d i r e c t o r s of a school d i s t r i c t . . . 
to commence cl a s s e s '. '. ". before the f i r s t day of September." 
I d . , sec. 2 (emphasis added). Where the language of a s t a t u t e i s 
cTear and p l a i n there i s no room f o r c o n s t r u c t i o n . Hinders v. 
C i t y of Ames, 329 N.W.2d 654, 655 (Iowa 1983). 

S t a t u t o r y c o n s t r u c t i o n i s pr o p e r l y invoked, however, when 
ambiguities e x i s t that create u n c e r t a i n t y . State v. Schlemme, 
301 N.W.2d 721, 723 (Iowa 1981). The mandate to commence school 
"no sooner than the f i r s t day of September" makes no reference to 
the elementary and secondary schools operated by the Board of 
Regents, i n c l u d i n g Malcolm P r i c e Lab School. See Iowa Code 
§ 262.7(3) ( U n i v e r s i t y of Northern Iowa which operates Malcolm 
P r i c e ) ; § 262.7(4) (the Iowa b r a i l l e and s i g h t saving school);, 
§ 262.7(5) (the s t a t e school f o r the deaf); § 262.7(7) (the s t a t e 
h o s p i t a l school which i s operated by the U n i v e r s i t y of Iowa). 
Thus, we must apply p r i n c i p l e s of s t a t u t o r y c o n s t r u c t i o n to 
determine l e g i s l a t i v e i n t e n t , the p o l e s t a r of s t a t u t o r y 
c o n s t r u c t i o n . Doe v. Ray, 251 N.W.2d 496, 500 (Iowa 1977). In 
other words, the new s t a t u t e i s p l a i n and c l e a r w i t h respect to 
the s t a r t i n g date of schools i n school d i s t r i c t s , but we must use 
p r i n c i p l e s of s t a t u t o r y c o n s t r u c t i o n to determine whether S.F. 77 
ap p l i e s to Malcolm P r i c e Lab Schools. 

An important t o o l of s t a t u t o r y c o n s t r u c t i o n i s the ex
amination of s t a t u t o r y purpose. State v. Nelson, 329 N.W.2d 643, 
646 (Iowa 1983). In t h i s instance we must f i r s t determine 
whether the concept of p a r i materia comes i n t o pl a y . Spilman v. 
Board of D i r e c t o r s , 253 N.W.2d 593, 596 (Iowa 1977). The general 
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r u l e that meaning of a s t a t u t e may be determined from i t s con
s t r u c t i o n i n connection w i t h other s t a t u t e s r e l a t i n g to the same 
subject matter or c l o s e l y r e l a t e d subjects i s not of u n i v e r s a l 
a p p l i c a t i o n . Cochran v. Lovelace, 209 N.W.2d 130, 132 (Iowa 
1973). The p r i n c i p l e " r e q u i r e s that the s t a t u t e s under 
c o n s i d e r a t i o n must r e l a t e to the same person or t h i n g , to the 
same c l a s s of persons or t h i n g s , or have i d e n t i c a l purposes or 
o b j e c t s . " B a l l s t a d t v. Iowa Dept. of" Revenue, N.W.2d ~ 
(Iowa 1985) 84-1089, S l i p Op. f i l e d May 22, 1985; page 6. Here, 
as i n B a l l s t a d t , the s t a t u t e s which provide f o r the c r e a t i o n of 
Malcolm P r i c e Lab Schools and s t a t u t e s which provide f o r the 
oper a t i o n of school d i s t r i c t s , and S.F. 77 i n p a r t i c u l a r , have 
very d i f f e r e n t purposes. 

The people of Iowa i n the C o n s t i t u t i o n have granted to the 
General Assembly the power to provide f o r the education of Iowa 
c i t i z e n s . See Iowa Const., A r t . IX, Sec. 15. The l e g i s l a t u r e 
a u t h o r i z e d the Board of Regents "to e s t a b l i s h and operate 
elementary and secondary l a b o r a t o r y schools at the i n s t i t u t i o n s 
of higher education under i t s c o n t r o l . " Iowa Code § 265.1 
(1985). Such l a b o r a t o r y schools have three purposes: 

l a b o r a t o r y school s h a l l mean a school operated by 
or e d u c a t i o n a l i n s t i t u t i o n f o r the purpose of 
i n s t r u c t i n g students, t r a i n i n g ' teachers, ancl 
advancing teaching methods. 

Id. (emphasis s u p p l i e d ) . 
In c o n t r a s t to the purpose i d e n t i f i e d i n § 265.1, the 

l e g i s l a t u r e has adopted the f o l l o w i n g : 
I t i s declared to be the p o l i c y of the s t a t e to 
encourage economical and e f f i c i e n t school d i s 
t r i c t s which w i l l ensure an equal e d u c a t i o n a l 
opportunity to a l l c h i l d r e n of the state"! 

Iowa Code § 275.1 ( f i r s t sentence) (emphasis s u p p l i e d ) . A school 
d i s t r i c t i s granted e x c l u s i v e j u r i s d i c t i o n i n a l l school matters 
w i t h i n the geographic t e r r i t o r y of the d i s t r i c t , see Iowa Code 
§ 274.1 (1985), and the board of d i r e c t o r s i s charged w i t h the 
r e s p o n s i b i l i t y to operate the schools of the d i s t r i c t . See Iowa 
Code Ch. 279 as amended by S.F. 77. 

C e r t a i n powers are granted to the e l e c t o r s of the d i s 
t r i c t . See Iowa Code § 278.1 (1985). The State Board of P u b l i c 
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The Board of Regents e x e r c i s e s broad a u t h o r i t y over the 
i n s t i t u t i o n s i t c o n t r o l s , i n c l u d i n g the U n i v e r s i t y of Northern 
Iowa and Malcolm P r i c e Lab Schools. See Iowa Code § 262.9 
(1985). I t i s c l e a r that S.F. 77 provides that schools s t a r t no 
sooner than September f i r s t i n Iowa school d i s t r i c t s i n keeping 
w i t h the p o l i c y of p r o v i d i n g "equal educational o p p o r t u n i t y " to 
the c h i l d r e n of Iowa. But given the f a c t that the Lab schools 
are created f o r the purpose of " t r a i n i n g teachers" and "advancing 
teaching methods" as w e l l as " i n s t r u c t i n g students," i n our view, 
the Board of Regents holds r e s p o n s i b i l i t y to determine d e t a i l s , 
such as school s t a r t i n g dates, i n keeping w i t h a l l three 
purposes. That i s , the Regents may decide that the appropriate 
s t a r t i n g date f o r Malcolm P r i c e i s the same as that of the 
U n i v e r s i t y of Northern Iowa, r a t h e r than that p r e s c r i b e d by S.F. 
77 because of issues r e l a t e d to " t r a i n i n g teachers" and 
"advancing teaching methods." For other d i s c u s s i o n of Malcolm 
P r i c e as a p a r t of the teacher t r a i n i n g program at the U n i v e r s i t y 
of Northern Iowa see 1980 Op.Att'yGen. 378, #79-9-4(L). 

One other p r i n c i p l e of s t a t u t o r y c o n s t r u c t i o n adds support 
to our view that the Regents are not governed by S.F. 77. In 
construing s t a t u t e s , we search f o r l e g i s l a t i v e i n t e n t as shown by 
what the l e g i s l a t u r e s a i d , r a t h e r than what i t might have s a i d . 
See Iowa Rule of A p p e l l a t e Procedure 1 4 ( f ) ( 1 3 ) ; D o l e z a l v. C i t y 
oF" Cedar Rapids, 326 N.W.2d 355, 359 ( l o w l 1982) . The 
l e g i s l a t u r e d i d not i n c l u d e a reference to the Regents i n S.F. 77 
and the l e g i s l a t u r e has demonstrated t h a t i f Regents' schools are 
governed by some aspect of the s t a t u t e s p e r t a i n i n g to school 
d i s t r i c t s , i t provides s p e c i f i c a l l y f o r that r e l a t i o n s h i p . See 
Iowa Code § 265.6 (Regents r e c e i v e s t a t e a i d f o r p u p i l s e n r o l l e d 
i n l a b o r a t o r y schools pursuant to formula i n Iowa Code Chs. 281 
and 442). 

We are aware th a t Iowa Code § 299.1 was amended by S.F. 77... 
See 1985 West's L e g i s . Serv., page 10. Because § 299.1 i s a 
c r i m i n a l s t a t u t e which governs the conduct of parents, we cannot 
read i n t o i t a l e g i s l a t i v e i n t e n t to r e g u l a t e the Board of 

n . l continued 
I n s t r u c t i o n e x e r c i s e s rulemaking a u t h o r i t y i n school matters. 
Iowa Code § 257.9 (1985). The State Superintendent and the Area 
Education Agencies a l s o e x e r c i s e c e r t a i n defined powers but the 
a c t u a l operation of the elementary and secondary schools i n Iowa 
school d i s t r i c t s , which encompass a l l the area of the s t a t e , 
see Iowa Code § 275.1, i s c a r r i e d out by d i s t r i c t boards of 
d i r e c t o r s . 
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Regents' ope r a t i o n of the Malcolm P r i c e Lab Schools, under the 
p r i n c i p l e s of s t a t u t o r y c o n s t r u c t i o n that apply to c r i m i n a l 
s t a t u t e s . 

We should not be understood to say that the Regents may not 
adopt the s t a r t i n g date of the school as provided i n S.F. 77 f o r 
the Malcolm P r i c e Lab School. I t i s our o p i n i o n that S.F. 77 
does not apply to the Malcolm P r i c e Laboratory Schools i n Cedar 
F a l l s . 

S i n c e r e l y , 

A s s i s t a n t Attorney General 
MWF/cj c 

There i s no question that Malcolm P r i c e i s a " p u b l i c 
school" as d i s t i n g u i s h e d from a "nonpublic s c h o o l , " i n that i t i s 
supported by tax money. See Iowa Code § 280.2 (1985). 



COUNTIES: Assessor. Iowa Code §§ 428.5, 441.17(3) (1985), 
327G.77 (1981). I f r a i l r o a d company provides county asssessor 
w i t h i n f o r m a t i o n showing that right-of-way abandoned i n 1982 has 
re v e r t e d to successors i n i n t e r e s t of o r i g i n a l grantor, assessor 
should l i s t right-of-way to owner(s) of a d j o i n i n g land. I f owner 
of a d j o i n i n g land provides assessor w i t h i n f o r m a t i o n showing 
break i n chain of t i t l e to fee u n d e r l y i n g right-of-way, assessor 
should l i s t right-of-way to unknown owners. (Smith to F u l t o n , 
Decatur County Attorney, 6/19/85) #85-6-5(L) 

June 19, 1985 

Mr. Robert L. F u l t o n 
Decatur County Attorney 
203 N. Idaho 
Leon, Iowa 50144 
Dear Mr. F u l t o n : 

You have requested our o p i n i o n whether the county assessor 
may l i s t to a d j o i n i n g owners r a i l r o a d right-of-way abandoned i n 
1982, where the r a i l r o a d ' s i n t e r e s t was a right-of-way easement 
o r i g i n a l l y acquired by deed from a w i l l i n g s e l l e r . Your request 
notes that i n some instances the r a i l r o a d has q u i t claimed i t s 
i n t e r e s t i n the right-of-way to owners of adjacent l a n d , i n some 
instances owners of adjacent land have f i l e d a f f i d a v i t s pursuant 
to Iowa Code § 326G.77(2) (1985) c l a i m i n g r e v e r s i o n of r i g h t - o f -
way, but that i n other instances the chain of t i t l e t o adjacent 
land excepts the right-of-way and the owners do not c l a i m any 
i n t e r e s t i n the abandoned right-of-way. We note that the v a r i o u s 
reported Iowa cases c l a s s i f y i n g r e a l property i n t e r e s t s conveyed 
to r a i l r o a d s are not e a s i l y harmonized. See M a r t e l l , A c q u i r i n g 
Abandoned R a i l r o a d Right of Way i n Iowa, 30 Drake L.Rev. 545, 
550-552 (1981). Determination whether a r a i l r o a d right-of-way 
i n t e r e s t was an easement r a t h e r than a fee subject to p o s s i b i l i t y 
of r e v e r t e r or s h i f t i n g executory i n t e r e s t would be e s s e n t i a l to 
determine the a p p l i c a b i l i t y of Iowa Code § 614.24 (1966). The 
Iowa Supreme Court r e c e n t l y h e l d that § 614.24 cut o f f a p o s s i 
b i l i t y of s h i f t i n g executory i n t e r e s t i n r a i l r o a d right-of-way. 
McKinley v. Waterloo R a i l r o a d Company (May 22, 1985). 

We assume f o r the purposes of t h i s o p i n i o n that the r a i l r o a d 
i n t e r e s t terminated by abandonment- was p r o p e r l y c l a s s i f i e d as an 
easement r a t h e r than as a fee simple, a fee subject to p o s s i b i l 
i t y of r e v e r t e r , or fee subject to s h i f t i n g executory i n t e r e s t . 
We conclude that a r a i l r o a d ' s possessory easement i n t e r e s t 
o r i g i n a l l y acquired by deed r e v e r t e d to the successor i n i n t e r e s t 
of the o r i g i n a l grantor when the easement was terminated by 
abandonment i n 1982, and that the r e v e r s i o n was not governed by 
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Iowa Code §§ 327G.76 and 327G.77. We f u r t h e r conclude that i n 
c e r t a i n circumstances a county assessor may presume that the 
successor i n i n t e r e s t of the o r i g i n a l grantor i s the owner(s) of 
land a d j o i n i n g the right-of-way. 

In Op.Att'yGen. #82-11-3, we opined that Iowa Code § 327G.77 
(1981) d i d not apply to an easement by conveyance. Sec
t i o n s 327G.76 and 327G.77 subsequently have been amended by 1983 
Iowa A c t s , ch. 121, which expanded the a p p l i c a b i l i t y o f s t a t u t o r y 
r e v e r s i o n to in c l u d e a l l r a i l r o a d right-of-way easements r a t h e r 
than j u s t easements acquired by condemnation. The 1983 amendment 
al s o e s t a b l i s h e d a process f o r an adjacent landowner to p e r f e c t 
t i t l e to r e v e r t e d right-of-way by f i l i n g an a f f i d a v i t of owner
ship w i t h the county recorder. 

The 1983 amendment was not e x p r e s s l y made r e t r o s p e c t i v e . 
Therefore, pursuant to Iowa Code § 4.5 (1985), i t must be pre
sumed to be pro s p e c t i v e i n i t s o p e r a t i o n , at l e a s t to the extent 
that i t a f f e c t s substantive r i g h t s . Cunha v. C i t y of Algona, 334 
N.W.2d 591, 597 (1983). A previous amendment that expanded the 
a p p l i c a b i l i t y of the r e v e r t e r s t a t u t e was construed by the Iowa 
Supreme Court to be pro s p e c t i v e i n operation. Jacobs v. M i l l e r , 
253 Iowa 213, 111 N.W.2d 673 (1961). 

Thus, the 1983 amendment of §§ 327G.76 and 327G.77 does not 
a f f e c t our co n c l u s i o n i n Op.Att'yGen. #82-11-3 that when a 1982 
abandonment terminated a r a i l r o a d easement o r i g i n a l l y acquired by 
vo l u n t a r y conveyance, the right-of-way r e v e r t e d to the o r i g i n a l 
grantor's successor i n i n t e r e s t as determined by the chain of 
t i t l e to the fee un d e r l y i n g the right-of-way easement. The 
o r i g i n a l grantor's successor i n i n t e r e s t w i l l not n e c e s s a r i l y be 
the person who, at the time of abandonment, owns the land abut
t i n g the right-of-way. In Smith v. H a l l , 103 Iowa 95, 72 N.W. 
427 (1897), the Supreme Court construed an ambiguous r e v e r t e r 
s t a t u t e to provide f o r r e v e r s i o n o f abandoned r a i l r o a d r i g h t - o f -
way to the person owning the a d j o i n i n g land at the time of the 
r e v e r s i o n . Smith was a qu i e t t i t l e a c t i o n i n which the p l a i n 
t i f f s were grantees of the fee un d e r l y i n g a r a i l r o a d easement. 
The grantor had p r e v i o u s l y conveyed lands on each s i d e of the 
right-of-way to defendants a f t e r g r a n t i n g a right-of-way easement 
to a r a i l r o a d company. In a f f i r m i n g the decree q u i e t i n g t i t l e i n 
the a d j o i n i n g landowners the court s t a t e d the f o l l o w i n g : 

The l e g i s l a t u r e could not have intended t h a t 
the t i t l e r e v e r t to the o r i g i n a l owner, and 
i t be tr a c e d down to h i s descendants or those 
of h i s grantees. Such a h o l d i n g would r e s u l t 
i n much l i t i g a t i o n , and the land, owing to 
i t s c o n d i t i o n and s i t u a t i o n , would be of 
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l i t t l e value to the person o b t a i n i n g i t ; 
w h i l e the c o n s t r u c t i o n c a s t i n g the r e v e r s i o n 
on the owners of the remaining p o r t i o n of the 
t r a c t from which taken renders those e n t i t l e d 
to i t c e r t a i n and e a s i l y a s c e r t a i n e d , and 
vest s the land i n those to whom i t w i l l be of 
some advantage. 

And i n Brugman v. Bloomer, 234 Iowa 813, 13 N.W.2d 313 (1944), 
t i t l e to an abandoned right-of-way was quieted as between the 
owners of a d j o i n i n g t r a c t s on opposite sides by h o l d i n g that they 
had a r e v e r s i o n of the fee on t h e i r r e s p e c t i v e sides of the 
center l i n e . The court d i d not dis c u s s the reported f a c t s t h a t 
t h e i r deeds excepted the right-of-way. 

However, i n Spencer v. Wabash R. Co., 132 Iowa 129, 109 N.W. 
453 (1906), and H a l l y. Wabash R. Co., 133 Iowa 714, 110 N.W. 
1039 (1907), a d i v i d e d court h e l d that deeds s i m i l a r to the deeds 
i n Smith excepted right-of-way from conveyances of a d j o i n i n g land 
and"! t h e r e f o r e , that a d j o i n i n g landowners were not e n t i t l e d to 
condemnation awards (when a second r a i l r o a d company condemned 
abandoned right-of-way) because the fee u n d e r l y i n g the r i g h t - o f -
way remained i n the o r i g i n a l grantor (or h e i r s ) . 

In Jacobs y. M i l l e r , supra, h e i r s of the o r i g i n a l grantor 
brought "an a c t i o n to quie t t i t l e to abandoned right-of-way 
( i n c l u d i n g depot grounds) agai n s t the i n d i v i d u a l s who at the time 
of abandonment owned land a d j o i n i n g the right-of-way. The 
p a r t i e s apparently s t i p u l a t e d that the o r i g i n a l grantor had 
reserved a p o s s i b i l i t y of r e v e r t e r of the fee u n d e r l y i n g the 
right-of-way when he conveyed a d j o i n i n g lands. Therefore, the 
court d i d not need to analyze the language of r e s e r v a t i o n i n the 
instruments by which a d j o i n i n g land was conveyed. The court h e l d 
that an i n h e r i t a b l e p o s s i b i l i t y of r e v e r t e r reserved by the 
o r i g i n a l grantor passed to the grantor's h e i r s i n whom t i t l e to 
the right-of-way was quieted. 

Thus, the court has construed ambiguity i n a previous 
r e v e r t e r s t a t u t e to achieve the p r a c t i c a l r e s u l t of r e u n i f y i n g 
abandoned right-of-way w i t h a d j o i n i n g land, but reached a d i f 
f e r e n t r e s u l t i n r e v e r s i o n c o n f l i c t s not governed by a r e v e r t e r 
s t a t u t e . 

Duties of the county assessor p e r t i n e n t to your o p i n i o n 
request are set f o r t h i n Iowa Code § 441.17(3) (1985), which 
provides that the assessor s h a l l : 

Have access to a l l p u b l i c records of the 
county and, so f a r as p r a c t i c a b l e , make or 
cause to be made a c a r e f u l examination of a l l 
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such records and f i l e s i n order to o b t a i n a l l 
a v a i l a b l e i n f o r m a t i o n which may c o n t r i b u t e to 
the accurate l i s t i n g at i t s taxable v a l u e , 
and to the proper persons, of a l l property 
subject to assessment by the assessor. 

S e c t i o n 428.1 (1985) r e q u i r e s each i n h a b i t a n t to l i s t f o r 
the assessor a l l property subject to t a x a t i o n i n the s t a t e , and 
§ 441.18 (1985) r e q u i r e s that persons assessed a s s i s t the 
assessor i n e n t e r i n g upon the assessment r o l l s the s e v e r a l items 
of property r e q u i r e d to be entered f o r assessment. A c c o r d i n g l y , 
a f t e r a right-of-way i s abandoned, the r a i l r o a d company has a 
duty to l i s t that p a r t of i t s abandoned right-of-way that i s 
subject to l o c a l assessment. And the assessor would have d i s c r e 
t i o n to r e q u i r e the r a i l r o a d company to provide an e x p l a n a t i o n of 
i t s f a i l u r e to l i s t the abandoned right-of-way to which i t has 
apparent r e c o r d t i t l e . See T i f f a n y v. County Board of Review i n 
and f o r Greene County, T8~B N.W.2d 343, 349-350 (1971). H 
s a t i s f a c t o r y evidence of r e v e r s i o n i s presented by the r a i l r o a d , 
but the assessor, a f t e r a c a r e f u l examination of p u b l i c records, 
i s u n c e r t a i n whether the right-of-way has been r e u n i f i e d w i t h 
a d j o i n i n g land by r e v e r s i o n , then the assessor may reasonably 
l i s t the right-of-way to the owners of a d j o i n i n g land and presume 
that the owners of a d j o i n i n g land are the successors i n i n t e r e s t 
of the grantors who conveyed an easement to the r a i l r o a d . I f the 
assessor concludes that the abandoned property i s to be assessed 
i n the name of a taxpayer other than the r a i l r o a d company, the 
assessor should send an assessment r o l l to the taxpayer. I f the 
owners of a d j o i n i n g land provide the assessor w i t h evidence 
showing that the fee u n d e r l y i n g a right-of-way easement was 
excepted from conveyance of a d j o i n i n g land, the assessor may 
reasonably l i s t the right-of-way to unknown owners pursuant to 
§ 428.5. 

S i n c e r e l y , v 

MICHAEL H. SMITH 
A s s i s t a n t Attorney General 

MHS:rcp 

\ 



TAXATION: A p p l i c a b i l i t y of sales and use tax to a l c o h o l s o l d , 
given away or dispensed by a i r common c a r r i e r s . Iowa Code 
§§ 123.36(5)(c), 123.98, 422.43, 423.2 (1985). Section 123.36(5)(c) 
imposes a $7.00 per g a l l o n t ax on a l c o h o l i c beverages s o l d , given 
away or dispensed i n or over Iowa. This tax i s s u b s t i t u t e d f o r 
a sales or use tax imposed by §§ 422.43 and 423.2. (Nelson to 
B a i r , D i r e c t o r , Iowa Department of Revenue, 6/19/85) #85-6-4(L) 

June 19, 1985 

Gerald D. B a i r 
D i r e c t o r , Iowa Department of Revenue 
Hoover State O f f i c e B u i l d i n g 
Des Moines, Iowa 50319 
Dear Mr. B a i r : 

You have requested an Attorney General's o p i n i o n concerning the 
a p p l i c a b i l i t y of the sa l e s and use tax imposed by Iowa Code chs. 422 
and 423 (1985) to a l c o h o l i c beverages s o l d , given away or dispensed by 
a i r common c a r r i e r s while the c a r r i e r i s i n or over the s t a t e . 
S p e c i f i c a l l y , you have posed the f o l l o w i n g question: 

Whether the payment of the seven d o l l a r '($7.00) 
per g a l l o n tax imposed by Iowa Code § 123.36(5)(c) 
and c o l l e c t e d from a i r common c a r r i e r s f o r each 
g a l l o n of l i q u o r s o l d , given away or dispensed 
i n and over t h i s s t a t e would p r o h i b i t the 
i m p o s i t i o n of a sa l e s or use tax f o r the s a l e 
or use of l i q u o r or beer. 

The answer to the question i s yes. 
The a n a l y s i s begins w i t h an examination of the language of Iowa 

Code § 123.36(5)(c) (1985). This s e c t i o n provides: 



G. D. B a i r 
Page 2 

5. Class "D" l i q u o r c o n t r o l l i c e n s e s , the 
f o l l o w i n g sums: 

* # * 

c. For a i r common c a r r i e r s , each company s h a l l 
pay a base annual fee of f i v e hundred d o l l a r s 
and, i n a d d i t i o n , s h a l l q u a r t e r l y remit to the 
department [of Beer and Liquor Control] an amount 
equal to seven d o l l a r s f o r each g a l l o n of alcoho
l i c l i q u o r s o l d , given away, or dispensed i n or 
over t h i s s t a t e during the preceding calendar 
q u a r t e r . The Class "D" l i c e n s e fee and tax f o r 
a i r common c a r r i e r s s h a l l be i n l i e u of any other 
fee or tax c o l l e c t e d from such c a r r i e r s In t h i s 
s t a t e f o r the possession and sal e of a l c o h o l i c 
l i q u o r and b e e r . l 

Iowa Code § 123.36(5)(c) (1985) f i n d s i t s roots i n Iowa Code 
§ 1921-f28 (1935). This p r o v i s i o n provided f o r the payment of one 
d o l l a r f o r an i n d i v i d u a l permit to s e l l l i q u o r or three d o l l a r s f o r a 
s p e c i a l permit to possess, s e l l or dispense l i q u o r . The language of 
t h i s p r o v i s i o n remained unchanged u n t i l 1946 when the s e c t i o n was 
renumbered and more s p e c i f i c i t y was added to the d e f i n i t i o n of s p e c i a l 
permit. See Iowa Code §§ 123.27, 123.28 (1950). P r e v i o u s l y , the 
l e g i s l a t u r e had not drawn a d i s t i n c t i o n between s p e c i a l permit holders 
who were common c a r r i e r s and other c l a s s e s of I n d i v i d u a l s who were 
e l i g i b l e f o r a s p e c i a l permit. 

In 1963, the General Assembly s i g n i f i c a n t l y changed the l i q u o r 
c o n t r o l laws i n Iowa. See 1963 Iowa Act s , ch. 11.4. The l e g i s l a t i o n 
added l i q u o r by the d r i n k and r e s t r u c t u r e d the c l a s s i f i c a t i o n designa
t i o n s f o r l i c e n s e h o l d e r s . The l e g i s l a t u r e added a l i c e n s e c l a s s f o r 
r a i l r o a d s , a i r common c a r r i e r s and passenger boats and ships and added 
a d e f i n i t i o n f o r a i r common c a r r i e r s . A Class D l i c e n s e permitted 
these e n t i t i e s to s e l l or f u r n i s h a l c o h o l i c beverages to passengers 
f o r consumption only on t r a i n s , the described w a t e r c r a f t o r a i r c r a f t . 
The l i c e n s e h o l d e r was required to keep a record of a l l l i q u o r s o l d or 
fu r n i s h e d i n Iowa and f i l e a monthly report w i t h the Liquor C o n t r o l 
Commission i n d i c a t i n g the q u a n t i t y of l i q u o r s o l d or f u r n i s h e d . The 
report was to be accompanied by payment of a l l appropriate taxes 
owing. See 1963 Iowa A c t s , ch. 114, § 10(6) a-d. 

S e c t i o n 123.36(5)(c) was amended by Senate F i l e 395, §27 (1985 
Se s s i o n ) , but tha t amendment would not a f f e c t the r e s u l t s reached i n 
t h i s o p i n i o n . 
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The 1963 l e g i s l a t i o n a l s o imposed a ten percent o c c u p a t i o n a l tax 
on the gross r e c e i p t s of any l i c e n s e e from the s a l e of a l c o h o l i c 
beverages f o r consumption on the premises where s o l d . This was the 
only tax imposed by Iowa Code ch. 123 that contains any reference to 
payment of s a l e s tax by a l i c e n s e e . 2 The occ u p a t i o n a l tax on gross 
r e c e i p t s from the s a l e of a l c o h o l i c beverages was i n l i e u of s a l e s tax 
paid by the l i c e n s e e . See 1963 Iowa A c t s , ch. 114, § 31. 

In 1971, the 64th General Assembly passed l e g i s l a t i o n which 
reorganized the Iowa Beer and Liquor C o n t r o l Commission. The purpose 
of the l e g i s l a t i o n i s set out i n the preamble. See 1973 Iowa A c t s , 
ch. 131. The Iowa Beer and Liquor C o n t r o l Act was passed f o r the pro
t e c t i o n of the w e l f a r e , h e a l t h , peace, morals and sa f e t y of the people 
of the s t a t e . I t s p r o v i s i o n s s h a l l be l i b e r a l l y construed to 
accomplish t h i s purpose. See Iowa Code § 123.1 (1985). 

The l e g i s l a t i o n r e t a i n e d the d e f i n i t i o n of a i r common c a r r i e r s 
f i r s t used i n 1963. See Iowa Code § 123.28 (1973). The requirements 
f o r o b t a i n i n g a l i q u o r c o n t r o l l i c e n s e remained the same. The 
l e g i s l a t u r e was s a t i s f i e d w i t h the c l a s s i f i c a t i o n s e s t a b l i s h e d i n 
1963. The s i g n i f i c a n t changes appear i n the p r o v i s i o n s which set the 
amount of l i c e n s e fees. 

Iowa Code § 123.36 (1973) r e f l e c t s the changes i n the fees paid by 
the various l i c e n s e c l a s s e s . The l i c e n s e fees were increased f o r each 
l i c e n s e c l a s s and a s l i d i n g s c a l e of fees was adopted f o r Class B and 
Class C l i c e n s e s based on po p u l a t i o n . Class D l i c e n s e s were d i v i d e d 
i n t o i n d i v i d u a l t r a n s p o r t a t i o n modes and a separate amount was charged 
f o r each s u b c l a s s i f i c a t i o n . 

A i r common c a r r i e r s were required to pay two separate amounts. 
I n i t i a l l y , a base fee of $500 was charged as the amount f o r the 
l i c e n s e . In a d d i t i o n , a $7.00 per g a l l o n tax was c o l l e c t e d f o r each 
g a l l o n of a l c o h o l i c l i q u o r s o l d , dispensed or given away i n or over 
the s t a t e . The l e g i s l a t u r e a l s o added the sentence i n Iowa Code 
§ 123.36(5)(c) that the Class D l i c e n s e fee and tax f o r a i r common 
c a r r i e r s s h a l l be i n l i e u of any other fee or tax c o l l e c t e d from such 

b a r r e l tax f o r beer has been included i n the beer and l i q u o r 
c o n t r o l s t a t u t e s since 1935. See Iowa Code § 1 9 2 1 - f l l 8 (1935). The 
tax was r e t a i n e d when the l e g i s l a t u r e passed the 1963 l e g i s l a t i o n . 
See Iowa Code § 124.25 (1971). The s e c t i o n number was changed i n 
the 1971 r e o r g a n i z a t i o n a c t . See Iowa Code §123.136 (1973). The 
b a r r e l tax i s l e v i e d on a l l Class A permitholders f o r beer 
manufactured f o r s a l e or f o r beer s o l d at wholesale or f o r beer 
imported i n t o t h i s s t a t e and s o l d i n 31-gallon b a r r e l s . 
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c a r r i e r s i n t h i s s t a t e f o r the possession and s a l e of a l c o h o l i c l i q u o r 
and beer.3 

The l e g i s l a t u r e a l s o expanded the p r o v i s i o n w i t h i n Iowa Code 
ch. 123 concerning the i m p o s i t i o n of a tax on a l c o h o l i c beverages s o l d 
f o r consumption on premises. A tax of f i f t e e n percent was required at 
the point of purchase f o r a l l a l c o h o l i c beverages intended or used f o r 
r e s a l e f o r consumption of a l c o h o l i c beverages on the premises of 
r e t a i l establishments. The tax was i n l i e u of any other sales tax 
a p p l i e d at the s t a t e s t o r e . 

No f u r t h e r changes took place i n Iowa Code § 123.36. The l e g i s l a 
t i v e h i s t o r y i n d i c a t e s t h a t the l e g i s l a t u r e had a s p e c i f i c t a x i n g 
scheme i n mind when i t passed the l i q u o r c o n t r o l s t a t u t e s . By way of 
c o n t r a s t , the s a l e s and use tax p r o v i s i o n of Iowa Code chs. 422 and 
423 are more general i n a p p l i c a t i o n . The i m p o s i t i o n of the sales tax 
i s governed by Iowa Code § 422.43 which provides: 

1. There i s imposed a tax of four percent upon 
the gross r e c e i p t s from a l l sales of t a n g i b l e 
personal property, c o n s i s t i n g of goods, wares, 
or merchandise, except as otherwise provided i n 
t h i s d i v i s i o n , s o l d at r e t a i l i n the s t a t e to 
consumers or users; a l i k e rate of tax upon the 
gross r e c e i p t s from the s a l e s , f u r n i s h i n g or ser
v i c e of gas, e l e c t r i c i t y , water, heat and com
munication s e r v i c e , i n c l u d i n g the gross r e c e i p t s 
from such s a l e s by any municipal c o r p o r a t i o n f u r 
n i s h i n g gas, e l e c t r i c i t y , water, heat, and com
munication s e r v i c e to the p u b l i c i n i t s 
p r o p r i e t a r y c a p a c i t y , except as otherwise pro
vided i n t h i s d i v i s i o n , when s o l d at r e t a i l i n 
the s t a t e to consumers or users; a l i k e "rate of 
tax upon the gross r e c e i p t s from a l l sales of 
t i c k e t s or admissions to places of amusement, 
f a i r s , and a t h l e t i c events except those of e l e 
mentary and secondary edu c a t i o n a l i n s t i t u t i o n s ; 

3The " and tax" language d i d not appear i n the o r i g i n a l d r a f t of 
the 1971 l e g i s l a t i o n . I t was added i n the second s e s s i o n of the 64th 
General Assembly. The purpose of H.P. 1133 was c o r r e c t i v e i n nature. 
The preamble to the b i l l e x p l a i n s t h a t the words "and tax" were mistak
enly omitted when the law was i n i t i a l l y passed. See E x p l a n a t i o n , 
H.P. 1133, House P i l e s 451-744, 64th G.A., 1st Reg. Sess., P t . 2 
(1972). 
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and a l i k e r a t e of tax upon that part of p r i v a t e 
club membership fees or charges paid f o r the p r i 
v i l e g e of p a r t i c i p a t i n g i n any a t h l e t i c sports 
provided club members. 

The i m p o s i t i o n of the use tax i s based upon Iowa Code § 423.2 which 
provides: 

An e x c i s e tax i s imposed on the use i n t h i s 
s t a t e of t a n g i b l e personal property purchased f o r 
use i n t h i s s t a t e , at the r a t e of four percent of 
the purchase p r i c e of the prop e r t y . The exci s e 
tax i s imposed upon every person using the pro
perty w i t h i n t h i s s t a t e u n t i l the tax has been 
pa i d d i r e c t l y to the county t r e a s u r e r or the 
s t a t e department of t r a n s p o r t a t i o n , to a 
r e t a i l e r , or to the department. An excise tax i s 
imposed on the use i n t h i s s t a t e of s e r v i c e s enu
merated i n s e c t i o n 422.43 at the rate of four 
percent. This tax i s a p p l i c a b l e where s e r v i c e s 
are rendered, f u r n i s h e d , or performed In t h i s 
s t a t e or where the product or r e s u l t of the ser
v i c e i s used i n t h i s s t a t e . This tax i s imposed 
on every person using the s e r v i c e s or the product 
of the s e r v i c e s i n t h i s s t a t e u n t i l the user has 
pai d the tax e i t h e r to an Iowa use tax permit 
holder or to the department of revenue. 

Both the s a l e s and use tax p r o v i s i o n s of the Iowa Code were 
amended i n the same General Assembly that saw the passage of the 1971 
Beer and Liquor C o n t r o l Act. The a d d i t i o n s to Iowa Code chs. 422 and 
423 d i d not touch upon the t a x a t i o n of l i q u o r s o l d , given away or 
dispensed while an a i r common c a r r i e r was i n or over the state. 1* j j o r 

have any l a t e r s a l e s or use tax amendments s p e c i f i c a l l y addressed the 
question of whether these chapters apply to l i q u o r s o l d , given away 
or dispensed by a i r common c a r r i e r s . 

^The amendments to Iowa Code chs. 422 and 423 i n 1971 in v o l v e d the 
i m p o s i t i o n of s a l e s and use tax on motor v e h i c l e s , a sa l e s tax 
pen a l t y , the remittance of sa l e s and use tax and the c o l l e c t i o n of 
sa l e s and use tax. See 1971 Iowa A c t s , chs. 210, 211, 212 and 213. 
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Against t h i s backdrop of l e g i s l a t i v e h i s t o r y , the next step i n 
t h i s a n a l y s i s must i n c l u d e an examination of the fundamental r u l e s of 
s t a t u t o r y c o n s t r u c t i o n employed when tax s t a t u t e s are i n i s s u e . 

The Iowa Supreme Court has adopted a v a r i e t y of r u l e s i t looks to 
when i t i n t e r p r e t s a s t a t u t e . Primary among these i s t h a t , where a 
s t a t u t e i s c l e a r and unambiguous on i t s f a c e , a court need not and, i n 
f a c t , cannot i n t e r p r e t the s t a t u t e . American Home Products v. Iowa 
State Board of Tax Review, 302 N.W.2d 140 (Iowa 1981); Cowman "vT 
Hansen, 92 N.W.2d 682 (Iowa 1958); Dlngman v. C i t y of Co u n c i l B l u f f s , 
90 N.W.2d 742 (Iowa 1958); 2A Sutherland, S t a t u t o r y C o n s t r u c t i o n 
§ 45.02 at 4 (4th ed. 1984). I f the words i n the s t a t u t e are unclear 
or the meaning i s d o u b t f u l , then the Court may use various a i d s to 
i n t e r p r e t the s t a t u t e . The Iowa Supreme Court has f r e q u e n t l y a p p l i e d 
the f o l l o w i n g r u l e s of c o n s t r u c t i o n f o r t h i s purpose. 

1. In c o n s i d e r i n g l e g i s l a t i v e enactments the Court 
should avoid s t r a i n e d , i m p r a c t i c a l or absurd 
r e s u l t s . 

2. The usual and or d i n a r y meaning i s to be given the 
language used but the manifest i n t e n t of the 
l e g i s l a t u r e w i l l p r e v a i l over the l i t e r a l impact 
of the words used. 

3. Where language i s c l e a r and p l a i n , there i s no room 
f o r c o n s t r u c t i o n . 

4. The Court should look to the object to be accom
p l i s h e d and the e v i l s and m i s c h i e f s sought to be 
remedied i n reading a reasonable or l i b e r a l 
c o n s t r u c t i o n which w i l l best e f f e c t i t s purpose 
r a t h e r than one which w i l l defeat i t . 

5. A l l parts of the enactment should be considered 
together and undue importance should not be given 
to any s i n g l e or i s o l a t e d p o r t i o n . 

6. The Court gives weight to the a d m i n i s t r a t i v e 
i n t e r p r e t a t i o n of the s t a t u t e p a r t i c u l a r l y when 
they are long standing. This review requires 
deference but not adherence. Sorg v. Iowa Dept. of 
Revenue, 269 N.W.2d 129, 131 (Iowa 1978). 
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7 . In c o n s t r u i n g tax s t a t u t e s , doubt should be r e s o l v e d 
i n f a v o r o f the taxpayer. 

American Home Products 302 N.W.2d at 142-143. 

Using e i t h e r of the standards set out above, Iowa Code 
§ 1 2 3.36 ( 5 )(c) (1985) p r e c l u d e s the i m p o s i t i o n o f the s a l e s and use tax 
found at Iowa Code §§ 422 . 4 3 and 4 2 3 . 2 (1985) on a i r common c a r r i e r s . 5 

The language of Iowa Code § 1 2 3 . 3 6 ( 5 )(c) i s c l e a r and unambiguous. 
An a i r common c a r r i e r makes two separate payments to the S t a t e . One 
payment i s a $500 l i c e n s e f e e . The oth e r i s a seven d o l l a r ( $ 7 . 0 0 ) 
per g a l l o n tax on l i q u o r s o l d , dispensed or g i v e n away i n or over 
Iowa. The next sentence i n the s e c t i o n e s t a b l i s h e s the e x c l u s i v i t y 
o f the tax and f e e . The l e g i s l a t u r e p r o v i d e d that I f the.above 
r e c i t e d payments were made, the amounts would be i n l i e u of any other 
fee or tax c o l l e c t e d from an a i r c a r r i e r f o r the p o s s e s s i o n and s a l e 
o f a l c o h o l i c beverages o r beer. The " i n l i e u o f " language has been 
i n t e r p r e t e d to mean " i n s t e a d o f . " See Wolder v. Rahm, 249 N.W.2d 6 3 0 , 
633 (Iowa 1 9 7 7 ) . In Wolder, the Iowa Supreme Court found t h a t 
where the l e g i s l a t u r e had employed the " i n l i e u o f " language i n con
n e c t i o n with f i l i n g a c l a i m i n a decedent's e s t a t e , the phrase meant 
" i n s t e a d o f , " " i n p l a c e o f , " and " i n s u b s t i t u t i o n f o r . " I t does not 
mean " i n a d d i t i o n t o . " Ap p l y i n g t h i s d e f i n i t i o n to Iowa Code 
§ 1 2 3 . 3 6 ( 5 ) ( c ) , the l e g i s l a t u r e intended to s u b s t i t u t e the seven d o l l a r 
per g a l l o n tax f o r any other fee and tax c o l l e c t e d from the a i r common 
c a r r i e r f o r the s a l e and p o s s e s s i o n o f a l c o h o l i c beverages and beer i n 
or over Iowa. 

When the l e g i s l a t u r e chose to use the phrase "any oth e r f ee and 
tax c o l l e c t e d from such c a r r i e r s f o r the p o s s e s s i o n and s a l e of a l c o 
h o l i c beverages and beer" i n c o n j u n c t i o n w i t h the " i n l i e u o f " 
language, I t excused a i r common c a r r i e r s from paying the f i f t e e n per
cent tax imposed by Iowa Code § 1 2 3 . 9 8 (1985) and from c o l l e c t i n g or 
paying the f o u r percent s a l e s and use tax. 

5lowa Code § 123.36(5)(c) i s both a tax Imposition s t a t u t e and a 
tax exemption s t a t u t e . I f c o n s t r u c t i o n i s necessary, two r u l e s o f 
c o n s t r u c t i o n are a p p l i c a b l e . Tax i m p o s i t i o n s t a t u t e s are construed 
s t r i c t l y a g a i n s t the t a x i n g a u t h o r i t y . Tax exemption s t a t u t e s are 
construed s t r i c t l y a g a i n s t the taxpayer. See Iowa Auto D e a l e r s v. 
Iowa Department of Revenue, 301 N.W.2d 760 (Iowa 1981); Jones v. Iowa 
Sta t e Tax Commission, 247 Iowa 530, 534, 74 N.W.2d 563, 565 (1956). 
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A i r common c a r r i e r s are not subject to the f i f t e e n percent tax 
imposed on Class A, B and C l i c e n s e e s because an a i r p l a n e does not 
meet the d e f i n i t i o n of premises. See Iowa Code § 123 . 3 ( 3 1 ) . 
Consequently, when the l e g i s l a t u r e used the words "other fees and 
taxes," the reference was not to t h i s s e c t i o n . The reference could 
only Include the sa l e s and use tax p r o v i s i o n s . 

This c o n c l u s i o n i s buttressed by the use of the words "possession 
and s a l e " i n Iowa Code § 123 . 3 6 ( 5 )(c) (1985). Both words have s p e c i 
f i c meanings i n a sa l e s or use tax context. Use of these p a r t i c u l a r 
words suggests that the l e g i s l a t u r e had the sa l e s and use tax p r o v i 
sions i n mind when i t adopted the language f o r Iowa Code 
§ 1 2 3 . 3 6 ( 5 ) ( c ) . "Possession" i s Included i n the d e f i n i t i o n of "use" 
found at Iowa Code § 423.1 (1985). Possession of t a n g i b l e personal 
property i s the highest form of the ex e r c i s e of any r i g h t or power 
over an item of t a n g i b l e personal property. "Sale" i s s p e c i f i c a l l y 
defined i n Iowa Code § 422.42(2) as any t r a n s f e r , exchange or b a r t e r , 
c o n d i t i o n a l or otherwise, i n any manner or by any means whatsoever, 
f o r c o n s i d e r a t i o n . The co n c l u s i o n i s inescapable that the l e g i s l a t u r e 
intended to impose only one tax on the sa l e or use of a l c o h o l i c 
beverages by a i r common c a r r i e r s i n or over Iowa. 

The choice of words and the purpose sought to be accomplished by 
a l l three of these tax s t a t u t e s suggests that the l e g i s l a t u r e Intended 
an i n p a r i materia c o n s t r u c t i o n f o r Iowa Code §§ 123.36 ( 5 )(c), 
422742(2) and 423.1 (1985). Statutes are construed In p a r i materia 
when they r e l a t e to the same person or t h i n g , to the same c l a s s of 
persons or things or have the same purpose or o b j e c t . 2A Sutherland, 
S t a t u t o r y C o n s t r u c t i o n § 51.03 at 467 (4th ed. 1984). The most 
s i g n i f i c a n t of these three items i s the purpose or object of a s t a t u t e 
r a t h e r than the subject matter w i t h which the s t a t u t e d e a l s . Kemp v. 
Creston Transfer Co., 70 F. Supp. 521, 537 (N.D. Iowa 1947). 

The purpose of the s t a t u t e s Is the same. Each seeks to impose a 
tax on the p r i v i l e g e of s e l l i n g or using l i q u o r i n Iowa. The only"' 
d i f f e r e n c e i s that a d i f f e r e n t agency makes the c o l l e c t i o n . The 
e f f e c t of both the sa l e s and use tax and the tax imposed by Iowa Code 
§ 123 . 3 6 ( 5 )(c) Is the same. Receipts from a l l three taxes go i n t o the 
general fund. See Iowa Code §§ 123.97, 422.23(8) and 423.24 (1985). 
The only d i f f e r e n c e i s the a d m i n i s t r a t i v e path the monies take to 
reach the general fund. Each chapter has i t s own exemption scheme as 
w e l l . 
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I f the r u l e s of s t a t u t o r y c o n s t r u c t i o n are employed, the conclu
s i o n reached above remains unchanged. Iowa Code chs. 422 and 423. are 
tax i m p o s i t i o n s t a t u t e s . When the purpose of each of the p r o v i s i o n s 
i s examined and compared, i t i s apparent that the object to be 
accomplished i s to prevent those who use and s e l l a l c o h o l i c beverages 
and beer i n Iowa from a v o i d i n g t h e i r tax l i a b i l i t y f o r that p r i v i l e g e . 
A l l three taxes accomplish t h i s purpose. 

Moreover, the co n c l u s i o n that Iowa Code § 123.36(5)(c) precludes 
the i m p o s i t i o n of the sa l e s and use tax on the s a l e or use of alcoho
l i c beverages by an a i r common c a r r i e r produces a l o g i c a l and prac
t i c a l r e s u l t and avoids a s t r a i n e d and absurd i n t e r p r e t a t i o n . I f a 
sa l e s or use tax i s imposed on the s a l e or use of a l c o h o l i c beverages 
by an a i r c a r r i e r , the c a r r i e r i s being taxed twice f o r the p r i v i l e g e 
of s e l l i n g or using l i q u o r . F u r ther, the i m p o s i t i o n of the sa l e s and 
use tax on the a i r l i n e f o r the sal e or use of a l c o h o l i c beverages 
would render the l a s t sentence of paragraph (c) of Iowa Code 
§ 123 . 3 6 ( 5 )(c) meaningless. This c o n s t r u c t i o n would run a f o u l of the 
r u l e s set f o r t h i n American Home Products, 309 N.W.2d at 142-143, and 
Iowa Code § 4.4(2) (1985). These s t r a i n e d and I m p r a c t i c a l r e s u l t s are 
avoided when the a i r c a r r i e r pays i t s gallonage tax instead of paying 
a s a l e s or use tax. 

The r u l e s of s t a t u t o r y c o n s t r u c t i o n set out at Iowa Code § 4.7 
(1985) a l s o lend support to the i n t e r p r e t a t i o n that Iowa Code 
§ 123.36(5)(c) precludes i m p o s i t i o n of the s a l e s and use tax on a i r 
common c a r r i e r s f o r the s a l e and possession of l i q u o r or beer. Iowa 
Code § 123.36(5)(c) i s a s p e c i f i c s t a t u t e . I t deals w i t h one su b j e c t , 
one type of common c a r r i e r w i t h i n the t r a n s p o r t a t i o n i n d u s t r y and one 
tax--a tax on a l c o h o l i c beverages s o l d or used by a i r common c a r r i e r s . 
The s a l e s and use tax p r o v i s i o n s are general t a x i n g p r o v i s i o n s which 
cross i n d u s t r y l i n e s . Iowa Code § 4.7 (1985) provides that where 
there i s c o n f l i c t between a general and s p e c i f i c p r o v i s i o n , the s p e c i 
f i c p r o v i s i o n p r e v a i l s as an exception to the general s t a t u t e . In 
t h i s case, the s p e c i f i c p r o v i s i o n contained i n Iowa Code 
§ 123.36(5)(c) i s an exception to the sa l e s and use tax p r o v i s i o n s . 

CONCLUSION 
Based upon the l e g i s l a t i v e h i s t o r y and the language contained i n 

Iowa Code § 123.3 6 ( 5 )(c), a i r common c a r r i e r s are not subject to the 
im p o s i t i o n of s a l e s and use tax provided f o r at Iowa Code §§ 422.43 and 
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423.2 r e s p e c t i v e l y . I f the r u l e s of s t a t u t o r y c o n s t r u c t i o n are con
s u l t e d , the r e s u l t i s the same. 

Very t r u l y yours, 

A s s i s t a n t Attorney General 
EAN:cmh 



TAXATION: S o i l Conservation S u b d i s t r i c t s . Iowa Code §§ 107.16, 
110.3,- 427.1, 441.17, 441.21, 455.50, 467A.20 , (1985) . Sec
t i o n 467A.20 does not authorize the l e v y of s p e c i a l annual s o i l 
conservation s u b d i s t r i c t tax on assessed value of property t h a t 
i s exempted from t a x a t i o n by § 427.1(1). (Smith to Casper, 
Madison County Attorney, 6/7/85) #85-6-2(L) 

June 7, 19 85 

Mr. John E. Casper 
Madison County Attorney 
223 East Court Avenue 
Winterset, Iowa 50273 
Dear Mr. Casper: 

Your l e t t e r of A p r i l 18, 1985, notes that Iowa Code 
§ 427.1(1) exempts s t a t e property from t a x a t i o n , but requests an 
o p i n i o n on the question whether § 467A.20 creates an exception 
a u t h o r i z i n g l e v y of a s p e c i a l annual s o i l c o n servation subdis
t r i c t tax on s t a t e property w i t h i n the s u b d i s t r i c t . 

In responding to your question, we would emphasize a d i f 
f e r e n t p o r t i o n of the s t a t u t o r y language than that emphasized i n 
your l e t t e r . S e c tion 467A.20, i n p e r t i n e n t p a r t , provides that 
the board(s) s h a l l "make the necessary levy on the assessed 
v a l u a t i o n of a l l r e a l e s t a t e w i t h i n the boundaries of the sub-
d i s t r i c t . " (emphasis added). The l e v y authorized i s on "the 
assessed v a l u a t i o n . " S e c t i o n 467A.20 does not e s t a b l i s h an 
independent assessment process. 

The assessed v a l u a t i o n s subject to a § 467A.20 l e v y are 
those f i x e d by l o c a l assessing o f f i c i a l s or by the D i r e c t o r of 
Revenue. See, e.g.: Iowa Code Chapters 428, 433, 434, 437, 438; 
Iowa Code §§ 42T7l(31) ,. 441.17(2) and 441.21. The l a t t e r two 
sections are p a r t i c u l a r l y p e r t i n e n t . Section 441.17(2) provides 
that the assessor s h a l l : 

2. Cause to be assessed, i n accordance 
w i t h s e c t i o n 441.21, a l l the property, 
personal and r e a l , i n the assessor's county 
or c i t y as the case may be, except such as i s 
exempt from t a x a t i o n , or the assessment of 
which i s otherwise provided f o r by law. 
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S e c t i o n 467A.20 does not a u t h o r i z e the assessor to assess tax 
exempt s t a t e property. I t only a u t h o r i z e s the board(s) to l e v y a 
tax on assessed v a l u a t i o n s . 

I t might be argued that § 467A.20 authorizes the board(s) to 
levy on the value that i s assessed pursuant to § 427.1(31) which 
r e q u i r e s l o c a l assessing o f f i c i a l s to assess tax exempt property. 
However, § 467A.20 had i t s genesis i n 1955 Iowa A c t s , ch. 225, 
§ 8, enacted seventeen years before 1972 Iowa A c t s , ch. 1104, 
§ 3, which added the requirement t h a t assessors determine the 
value of exempt property. Therefore, the argument that § 467A.20 
includes an i m p l i e d reference to § 427.1(31) must f a i l . 

The language of § 467A.20 quoted i n your o p i n i o n request i s 
d i s t i n c t l y d i s s i m i l a r from the language of other l e g i s l a t i v e 
enactments that have e s t a b l i s h e d exceptions to the tax exemption 
f o r s t a t e property i n § 427.1. An example i s the l i m i t e d 
exception to the exemption i n § 427.1 e s t a b l i s h e d and continued 
by a s e r i e s of acts a p p r o p r i a t i n g funds to the Iowa Conservation 
Commission f o r payment of school taxes on land acquired by the 
Conservation Commission under the open spaces a c q u i s i t i o n 
program. The f i r s t such a p p r o p r i a t i o n was i n 1979 Iowa A c t s , 
ch. 12, § 7, which d i r e c t e d the county t r e a s u r e r to c e r t i f y to 
the Conservation Commission the school taxes due f o r the f i s c a l 
year beginning J u l y 1, 1980, on land acquired w i t h open spaces 
a c q u i s i t i o n funds based on the assessed value determined by 
county assessors under § 427.1(31). 

Other examples are Iowa Code §§ 107.16 and 110.3 which 
govern the use of revenues, r e s p e c t i v e l y , from the income tax 
checkoff f o r the f i s h and game p r o t e c t i o n fund, and from the s a l e 
of w i l d l i f e h a b i t a t stamps. These two sections employ i d e n t i c a l 
language to e s t a b l i s h an exception from the general property tax 
exemption i n § 427.1, as f o l l o w s : 

Notwithstanding the exemption provided by 
s e c t i o n 427.1, any land acquired w i t h the 
revenues and matched f e d e r a l funds s h a l l be 
subject to the f u l l c o n s o l i d a t e d l e v y of 
property taxes which s h a l l be p a i d from those 
revenues. 

Sections 107.16 and 110.3 except s t a t e property acquired w i t h 
c e r t a i n revenues from tax-exempt st a t u s and thereby b r i n g i t 
w i t h i n the c l a s s of property which l o c a l assessing o f f i c i a l s are 
r e q u i r e d to assess pursuant to § 441.17(2). 

Section 467A.20 a l s o c o n t r a s t s w i t h the drainage d i s t r i c t 
code which sets f o r t h an independent process by which drainage 
d i s t r i c t s are authorized to assess property w i t h i n the d i s t r i c t 
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(§§ 455.45-455.56), i n c l u d i n g s p e c i f i c a u t h o r i z a t i o n to assess 
s t a t e property. (§ 455.50). 

The exceptions to § 427.1(1) e s t a b l i s h e d by §§ 107.16, 
110.3, and 455.50, and by a s e r i e s of open spaces school tax 
a p p r o p r i a t i o n acts a l l show that the General Assembly was capable 
of using unambiguous language e x p l i c i t l y i d e n t i f y i n g the process 
by which c e r t a i n c l a s s e s of otherwise tax-exempt land are subject 
to the assessment and l e v y of taxes. Such language i s not 
present i n § 467A.20. A d d i t i o n a l l y , an obvious purpose f o r the 
reference i n § 467A.20 to " a l l r e a l e s t a t e w i t h i n the boundaries 
of the s u b d i s t r i c t " i s to c l a r i f y t h a t the tax i s not to be 
s e l e c t i v e l y l e v i e d , i . e . , that the board i s p r o h i b i t e d from 
exempting property from the s p e c i a l tax i f the property i s w i t h i n 
the boundaries of the s u b d i s t r i c t and i s subject to assessment 
f o r the c o n s o l i d a t e d levy of property taxes. 

We t h e r e f o r e conclude that § 467A.20 does not a u t h o r i z e the 
le v y of a s p e c i a l annual s o i l conservation d i s t r i c t tax on the 
assessed value of property that i s exempted from t a x a t i o n by 
§ 427.1(1). 

S i n c e r e l y , 

MICHAEL H. SMITH 
A s s i s t a n t Attorney General 
Environmental Law D i v i s i o n 
(515) 281-5351 

MHS:rep 



TAXATION: Notice of Tax- Sale; Compensation For P u b l i c a t i o n of 
Notice of Tax Sale. Iowa Code §§ 446.9, 446.10, and 446.12 
(1985). Sect i o n 446.10 provides f o r compensation not to exceed 
one d o l l a r f o r each d e s c r i p t i o n f o r each weekly newspaper 
p u b l i c a t i o n of the n o t i c e of tax s a l e . (Griger to M e t c a l f , 
Black Hawk County Attorney, 6/7/85) #85-6-1(L) 

June 7, 19 85 

James M e t c a l f 
Black Hawk County Attorney 
B - l Courthouse B u i l d i n g 
Waterloo, Iowa 50703 
Dear Mr. M e t c a l f : 

You have requested an opi n i o n of the Attorney General 
concerning the i n t e r p r e t a t i o n of Iowa Code § 446.10 (1985). 
S p e c i f i c a l l y , you i n q u i r e whether the one d o l l a r maximum 
compensation i n Iowa Code § 446.10 f o r p u b l i c a t i o n of each 
d e s c r i p t i o n of property to be o f f e r e d at tax sa l e a p p l i e s 
to each of the two published n o t i c e s of the tax s a l e or to 
p u b l i c a t i o n of both n o t i c e s . 

Iowa Code § 446.9 provides i n r e l e v a n t p a r t : 
Notice of the time and place of the sa l e 
s h a l l be given by the t r e a s u r e r by p u b l i 
c a t i o n i n a newspaper i n the county once 
each week f o r two consecutive weeks, the 
l a s t of which i s not more than two weeks 
before the day of s a l e . The n o t i c e s h a l l 
c o n t a in a d e s c r i p t i o n of each separate 
t r a c t to be s o l d as taken from the tax 
l i s t , the amount of delinquent taxes f o r 
which i t i s l i a b l e f o r each year, the amount 
of penalty, i n t e r e s t , and costs accrued, 
and the name of the owner, i f known, or the 
person, i f any, to whom i t i s taxed. . . . 

Sect i o n 446.10 provides: 
The compensation f o r such p u b l i c a t i o n s h a l l 
not exceed one d o l l a r f o r each d e s c r i p t i o n , 
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and s h a l l be p a i d by the county. Headings 
and other matter s h a l l be compensated f o r 
as provided i n s e c t i o n 618.11. The amount 
pa i d t h e r e f o r s h a l l be c o l l e c t e d as a part 
of the costs of sale and p a i d i n t o the 
county t r e a s u r y . 

Iowa Code § 446.12 (1985) provides: 
The t r e a s u r e r s h a l l o b t a i n a copy of the 
n o t i c e of s a l e , w i t h a c e r t i f i c a t e of the 
p u b l i c a t i o n thereof, from the p r i n t e r or 
p u b l i s h e r , and f i l e i t i n the o f f i c e of 
the a u d i t o r , which c e r t i f i c a t e s h a l l be 
s u b s t a n t i a l l y i n the f o l l o w i n g form: 
I , A B , p u b l i s h e r 
(or p r i n t e r ) of the , a news
paper p r i n t e d and published i n the county 
of and s t a t e of Iowa, do hereby 
c e r t i f y that the foregoing n o t i c e and 
l i s t were pu b l i s h e d i n s a i d newspaper 
once i n each week f o r two consecutive 
weeks, the l a s t of which p u b l i c a t i o n s 
was made on the day of , 
A.D , and that copies of each 
number of s a i d paper i n which s a i d n o t i c e 
and l i s t were published were d e l i v e r e d by 
c a r r i e r or t r a n s m i t t e d by m a i l to each of 
the s u b s c r i b e r s to s a i d paper, according 
to the accustomed mode of business i n t h i s 
o f f i c e . 

A B 
State of Iowa, ) 

) ss. 
County.) 

The above c e r t i f i c a t e of p u b l i c a t i o n was 
subscribed and sworn to before me by the 
above named A B , who 
i s p e r s o n a l l y known to me to be the i d e n t i c a l 
person described t h e r e i n , on the 
day of , A.D 

Au d i t o r County, Iowa 
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Iowa Code § 618.11 (1985) provides: 
The compensation, when not otherwise f i x e d , 
f o r the p u b l i c a t i o n i n a newspaper of any 
n o t i c e , order, c i t a t i o n , or other p u b l i c a 
t i o n r e q u i r e d or allowed by law, s h a l l not 
exceed twenty-six cents f o r one i n s e r t i o n , 
and seventeen cents f o r each subsequent 
i n s e r t i o n , f o r each l i n e o f e i g h t - p o i n t 
type two inches i n length, or the equiva
l e n t thereof. In case of controversy or 
doubt regarding measurements, s t y l e , 
manner or form, the controversy i s r e f e r r e d 
to the executive c o u n c i l , and i t s d e c i s i o n 
i s f i n a l . 

The foregoing s t a t u t o r y p r o v i s i o n s are i n p a r i materia and 
should be considered, compared, and construed together. Northern 
Natural Gas Company v. F o r s t , 205 N.W.2d 692, 695 (Iowa 1973). 
In doing so, a reasonable i n t e r p r e t a t i o n should be given to 
the s t a t u t e . Isaacson v. Iowa State Tax Commission, 183 N.W.2d 
693, 695 (Iowa 1971). 

Section 446.9 provides f o r p u b l i c a t i o n of n o t i c e of tax 
s a l e . The " p u b l i c a t i o n " , contemplated by the language i n the 
s t a t u t e , i s to be done twice, namely, "once each week f o r two 
consecutive weeks, the l a s t of which i s not more than two weeks 
before the day o f s a l e . " Section 446.9 contemplates two p u b l i 
c a t i o n s of n o t i c e of tax s a l e . 

Compensation f o r such p u b l i c a t i o n , pursuant to § 446.10, 
cannot exceed one d o l l a r f o r each d e s c r i p t i o n . Compensation f o r 
"Headings and other matter" i s made pursuant to § 618.11 which, 
as you po i n t out, i s f o r each i n s e r t i o n . I f § 446.10 was 
construed to place a one d o l l a r c e i l i n g on both weekly p u b l i c a t i o n s 
of n o t i c e of tax s a l e f o r each d e s c r i p t i o n , then the one d o l l a r 
would apply to both d e s c r i p t i o n " i n s e r t i o n s " whereas "Headings 
and other matter", though compensated by d i f f e r e n t maximum 
amounts than f o r d e s c r i p t i o n s , would be compensated f o r each 
weekly p u b l i c a t i o n . 

S e c t ion 446.12 f u r t h e r provides that the t r e a s u r e r i s to 
obtain from the p r i n t e r or p u b l i s h e r a c e r t i f i c a t e of the p u b l i 
c a t i o n and f i l e i t w i t h the county a u d i t o r . The c e r t i f i c a t e 
form i s i n § 446.12 and req u i r e s the p u b l i s h e r or p r i n t e r to 
set f o r t h the date of "the l a s t of which p u b l i c a t i o n s . " 
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In c o n s t r u i n g these s t a t u t e s together, i t i s reasonable to 
conclude th a t § 446.10 l i m i t s the maximum one d o l l a r compensation 
f o r a d e s c r i p t i o n to each newspaper p u b l i c a t i o n of the tax s a l e 
n o t i c e r a t h e r than f o r both p u b l i c a t i o n s . Obviously, each time 
the n o t i c e of tax sa l e i s pu b l i s h e d pursuant to § 446.9, there 
i s a " p u b l i c a t i o n . " There are two p u b l i c a t i o n s of the n o t i c e 
of tax s a l e and each p u b l i c a t i o n contains a d e s c r i p t i o n f o r 
which compensation not to exceed one d o l l a r i s provided i n 
§ 446.10. I n a d d i t i o n , § 446.12, i n the c e r t i f i c a t e form, 
recognizes that there are two p u b l i c a t i o n s of the n o t i c e of 
tax s a l e . And, as noted above, c o n s t r u i n g § 446.10 as p r o v i d i n g 
f o r maximum one d o l l a r compensation f o r each p u b l i c a t i o n i s 
co n s i s t e n t w i t h the allowance f o r separate compensation f o r each 
p u b l i c a t i o n of "Headings and other matter" pursuant to § 618.11. 

Therefore, i t i s the o p i n i o n o f the Attorney General that 
§ 446.10 provides f o r compensation not to exceed one d o l l a r f o r 
each d e s c r i p t i o n f o r each weekly newspaper p u b l i c a t i o n o f the 
n o t i c e of tax s a l e . 

Very t r u l y yours, 

S p e c i a l A s s i s t a n t Attorney General 
HMG: cmh 



TAXATION: P r o p e r t y T a x a t i o n ; Race T r a c k P r o p e r t y Owned by 
P r i v a t e N o n p r o f i t C o r p o r a t i o n . Iowa Code §§ 99D.2, 427.1, 
427.13 (1985). Race t r a c k p r o p e r t y , as d e f i n e d i n § 99D.2, 
i s n o t exempt from p r o p e r t y t a x a t i o n m e r e l y because i t i s owned 
by a p r i v a t e n o n p r o f i t c o r p o r a t i o n . (Mason t o G r o n s t a l , S t a t e 
S e n a t o r , 8/1/85) #85-7-9(L) 

August 1, 1985 

The H o n orable M i c h a e l E. G r o n s t a l 
220 B e n n e t t Ave. 
C o u n c i l B l u f f s , Iowa 51501 

Dear S e n a t o r G r o n s t a l : 

You have r e q u e s t e d a response t o the f o l l o w i n g q u e s t i o n s : 

1. Do the exemptions p r o v i d e d i n S e c t i o n 427.1 o f the Code 
o f Iowa 1985 a p p l y t o r a c e t r a c k s or r a c e t r a c k 
e n c l o s u r e s as d e f i n e d i n S e c t i o n 99D.2 ( t h e Code) or 
t h e p r o p e r t y on which the t r a c k , f a c i l i t i e s , or con
c e s s i o n s are l o c a t e d i f t h i s p r o p e r t y i s owned by a 
p r i v a t e n o n p r o f i t c o r p o r a t i o n ? 

2. Are t h e r e any o t h e r s e c t i o n s of the Code which may be 
l e g a l l y i n t e r p r e t e d t o a l l o w e i t h e r a p a r t i a l or 
complete exemption from p r o p e r t y t a x a t i o n e i t h e r p e r 
manently or on a temporary b a s i s ? 

3. What a u t h o r i t y , i f any, do l o c a l government o f f i c i a l s 
have t o l e a v e t h i s t y p e of p r o p e r t y o f f the t a x r o l l s ? 

We are of the o p i n i o n t h a t none of the exemptions p r o v i d e d 
i n Iowa Code § 427.1 (1985) a p p l y t o r a c e t r a c k p r o p e r t y based 
s o l e l y on the f a c t t h a t i t i s owned by a p r i v a t e n o n p r o f i t c o r 
p o r a t i o n . F u r t h e r , no o t h e r s e c t i o n s of the Code appear to a l l o w 
e i t h e r a p a r t i a l o r complete exemption from p r o p e r t y t a x a t i o n . 
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T h e r e f o r e , l o c a l government o f f i c i a l s have no a u t h o r i t y to l e a v e 
t h i s type of p r o p e r t y o f f the t a x r o l l s . Thus, your t h r e e 
q u e s t i o n s are answered i n the n e g a t i v e . 

W h i l e Iowa Code § 99D.14 p r o h i b i t s some types of e x c i s e 
t a x e s on race t r a c k l i c e n s e e s , i t does not p r o h i b i t a p r o p e r t y 
ta x on the t r a c k grounds or e n c l o s u r e s . T h e r e f o r e , the race 
t r a c k p r o p e r t y i s s u b j e c t t o p r o p e r t y t a x u n l e s s exempted by 
§ 4 2 7 . I . 1 See Iowa Code § 427.13 (1985). The o n l y exemption i n 
§ 427.1 which appears remo t e l y r e l e v a n t t o a r a c e t r a c k owned by 
a p r i v a t e n o n p r o f i t c o r p o r a t i o n i s t h a t s e t out i n Iowa Code 
§ 427.1(9) (1985). Upon f u r t h e r e x a m i n a t i o n of the r e q u i r e m e n t s 
o f § 427.1(9), however, i t appears t h a t the p r o p e r t y i s not 
exempt based s o l e l y on the f a c t t h a t i t i s owned by a p r i v a t e 
n o n p r o f i t c o r p o r a t i o n . 

Tax exemption s t a t u t e s are s t r i c t l y c o n s t r u e d , w i t h any doubts 
r e s o l v e d i n f a v o r of t a x a t i o n . P a r s h a l l C h r i s t i a n Order v. Board 
of Review Mar l o n County, 315 N.W.2d 798, 801, 28 A.L.R. 4t h 333 
(Iowa 1982). The p a r t y s e e k i n g the exemption has the burden of 
p r o v i n g t h a t the p r o p e r t y f a l l s w i t h i n an exemption s t a t u t e . I d . 

S e c t i o n 427.1(9) exempts the f o l l o w i n g from p r o p e r t y t a x : 

A l l grounds and b u i l d i n g s used or under 
c o n s t r u c t i o n by l i t e r a r y , s c i e n t i f i c , c h a r i 
t a b l e , b e n e v o l e n t , a g r i c u l t u r a l , and r e l i 
g i o u s i n s t i t u t i o n s and s o c i e t i e s s o l e l y f o r 
t h e i r a p p r o p r i a t e o b j e c t s , not e x c e e d i n g t h r e e 
hundred twenty a c r e s i n e x t e n t and not l e a s e d 
o r o t h e r w i s e used or under c o n s t r u c t i o n w i t h a 
view t o p e c u n i a r y p r o f i t . 

T h e r e f o r e , to f a l l w i t h i n the exemption of § 427.1(9), the p r o 
p e r t y must (1) be used by a l i t e r a r y , s c i e n t i f i c , c h a r i t a b l e , 
b e n e v o l e n t , a g r i c u l t u r a l , o r r e l i g i o u s i n s t i t u t i o n or s o c i e t y , 
(2) be used s o l e l y f o r the a p p r o p r i a t e o b j e c t s of such an i n s t i 
t u t i o n or s o c i e t y , and (3) not be used w i t h a view to p e c u n i a r y 
p r o f i t . 

l l f the p r o p e r t y i s l o c a t e d i n an a r e a of the c i t y 
d e s i g n a t e d by the c i t y as a r e v i t a l i z a t i o n a r e a p u r s u a n t to Iowa 
Code c h a p t e r 404 (1985), i t may be e l i g i b l e t o r e c e i v e a tem
p o r a r y exemption from t a x a t i o n on a p o r t i o n of the a c t u a l v a l u e 
added t o the p r o p e r t y by improvements made d u r i n g the time the 
a r e a was so d e s i g n a t e d . See Iowa Code § 404.3 (1985). T h i s 
exemption does not a p p l y to race t r a c k p r o p e r t y per se, however. 
I t would o n l y a p p l y i f the c o n d i t i o n s s e t f o r t h i n c h a p t e r 404 
a r e s a t i s f i e d . There i s no i n f o r m a t i o n g i v e n i n the o p i n i o n 
r e q u e s t from which i t c o u l d be c o n c l u d e d t h a t such exemption may 
be a p p l i c a b l e . 
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A n o n p r o f i t c o r p o r a t i o n i s not a u t o m a t i c a l l y an i n s t i t u t i o n 
of the type r e q u i r e d by § 4 2 7 . 1 ( 9 ) . Dow C i t y S e n i o r C i t i z e n s 
Housing I n c . v. Board of Review of Crawford County, 2 3 0 N.W.2d 
4 9 7 , 499 (Iowa 1 9 7 5 ) . I f the owner of the t r a c k i s a l s o the 
l i c e n s e e c o n d u c t i n g the r a c e s , then i t i s r e q u i r e d to be orga 
n i z e d t o promote c e r t a i n enumerated p u r p o s e s . Iowa Code § 99D.8 
( 1 9 8 5 ) . Among those purposes are thos e of " e d u c a t i o n a l , c i v i c , 
p u b l i c , c h a r i t a b l e , p a t r i o t i c or r e l i g i o u s uses i n t h i s s t a t e " . 
Iowa Code §§ 9 9 B . 7 ( 3 ) ( b ) , 99D . 8 ( 1 9 8 5 ) . T h e r e f o r e , i f the p r i 
v a t e n o n p r o f i t c o r p o r a t i o n which owns the t r a c k i s a l s o the 
r a c i n g l i c e n s e e and i s o r g a n i z e d f o r the r e q u i s i t e p u r p o s e s , i t 
may be a l i t e r a r y , s c i e n t i f i c , c h a r i t a b l e , b e n e v o l e n t , a g r i 
c u l t u r a l , or r e l i g i o u s i n s t i t u t i o n as r e q u i r e d by § 4 2 7 . 1 ( 9 ) . 
Even i f t h e r e were s u f f i c i e n t f a c t s g i v e n about the n o n p r o f i t 
c o r p o r a t i o n which owns the C o u n c i l B l u f f s race t r a c k from which 
i t c o u l d be determined i t was an exempt i n s t i t u t i o n , however, the 
p r o p e r t y does not n e c e s s a r i l y s a t i s f y the o t h e r two r e q u i r e m e n t s . 

The a c t u a l use of the p r o p e r t y , r a t h e r than the i d e n t i t y of 
the owner, c o n t r o l s i n d e t e r m i n i n g whether a c h a r i t a b l e o r g a n i z a 
t i o n ' s p r o p e r t y i s exempt. Iowa M e t h o d i s t H o s p i t a l v. Board of 
Review, 2 5 2 N.W.2d 3 9 0 , 3 9 2 (Iowa 1 9 7 7 ) . 

The exemption s t a t u t e s a r e a l e g i s l a t i v e r e c o g n i t i o n of bene
f i t s r e c e i v e d by s o c i e t y as a whole from p r o p e r t i e s devoted t o 
a p p r o p r i a t e o b j e c t s of exempt i n s t i t u t i o n s and the consequent 
l e s s e n i n g of the burden on the government. Dow C i t y S e n i o r 
C i t i z e n s H o u s i n g , I n c . , 2 3 0 N.W.2d a t 4 9 9 . 

We have c o n s i d e r e d whether a n o n p r o f i t c o r p o r a t i o n whose 
s o l e f u n c t i o n w i l l be to conduct h o r s e r a c i n g can be an a g r i 
c u l t u r a l i n s t i t u t i o n or s o c i e t y . I t i s our o p i n i o n t h a t such a 
c o r p o r a t i o n would not be an a g r i c u l t u r a l i n s t i t u t i o n or s o c i e t y 
s i n c e the p r i m a r y purpose, under t h e s e c i r c u m s t a n c e s , of the c o r 
p o r a t i o n and the use of the c o r p o r a t e p r o p e r t y i s to p r o v i d e 
e n t e r t a i n m e n t , and not to p r o v i d e an a g r i c u l t u r a l f u n c t i o n . As a 
consequence, the use of the c o r p o r a t e p r o p e r t y as a race t r a c k i s 
not f o r an a p p r o p r i a t e o b j e c t under § 4 2 7 . 1 ( 9 ) . 

P r o p e r t y used f o r the e n t e r t a i n m e n t of a d m i s s i o n - p a y i n g p e r 
sons i s not used s o l e l y f o r an a p p r o p r i a t e o b j e c t under § 4 2 7 . 1 ( 9 ) . 
See A e r i e 1 2 8 7 , F r a t e r n a l Order of E a g l e s v. H o l l a n d , 226 N.W.2d 
2 2 , 25 (Iowa 1 9 7 5 ) ( b u i l d i n g used f o r r e l a x a t i o n and e n t e r t a i n -
ment of d u e s - p a y i n g members not b e i n g used s o l e l y f o r a p p r o p r i a t e 
o b j e c t s , w i t h no view t o p e c u n i a r y p r o f i t ) . 
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S i n c e a p r i v a t e n o n p r o f i t c o r p o r a t i o n which owns race t r a c k 
p r o p e r t y i s not a u t o m a t i c a l l y an exempt i n s t i t u t i o n , and s i n c e , i n 
any e vent, the o p e r a t i o n of a race t r a c k as the s o l e f u n c t i o n of 
the c o r p o r a t i o n i s not an exempt use of the p r o p e r t y , the 
§ 427.1(9) exemption does not a p p l y . As s t a t e d above, no o t h e r 
s e c t i o n s of the Code appear to exempt t h i s p r o p e r t y from p r o p e r t y 
t a x . 

S i n c e r e l y , 

M a r c i a Mason 
A s s i s t a n t A t t o r n e y G e n e r a l 

V/P2 



SECRETARY OF STATE. Credit Union Administrator. §§ 496A.103, 
496A.142, Iowa Code (1985). Credit Unions organized outside Iowa 
must comply with Chapter 533 of the Iowa Code (1985) and rules of 
Credit Union administrator before doing business i n Iowa; they do 
not need a c e r t i f i c a t e of authority pursuant to § 496A.103 et 
seq. (Galenbeck to Odell, Secretary of State, 7/25/85) #85-7-8(L) 

J u l y 25, 1985 

Mary Jane Odell 
Secretary of State 
L O C A L 

Dear Ms. Odell: 

You have requested an opinion whether a " c e r t i f i c a t e of 
authority" must be obtained by a cred i t union incorporated 
outside of Iowa but planning to do business i n Iowa. Provisions 
r e l a t i n g to c e r t i f i c a t e s of authority are found i n §§ 496A.103 
through 496A.109, Iowa Code (1985). Foreign c r e d i t Unions doing 
business i n Iowa are regulated by § 533.39 of the Iowa Code 
(1985). 

General regulation of cred i t unions i s the r e s p o n s i b i l i t y of 
the c r e d i t union review board and the cred i t union administrator 
as directed by Chapter 533, Iowa Code (1985). Following a 1984 
amendment to the Code, cred i t unions chartered outside Iowa may 
do business i n the state. Section 533.39 provides: 

"Subject to rules of the administrator, a cr e d i t union 
chartered i n another state may do business i n Iowa 
subject to the applicable provisions of th i s 
chapter. . . . " 
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In l i g h t of regulatory provisions contained i n Chapter 533, 
requirements for a c e r t i f i c a t e of authority contained i n Chapter 
496A.103 et seq. are redundant. Recognizing t h i s fact, the 
l e g i s l a t u r e has provided, i n § 496A.142, that c r e d i t unions need 
not comply with Chapter 496A. Section 496A.142 states: 

"Except as provided i n section 496A.2, i n section 
496A.103, subsection 2, and i n this subsection, this 
chapter s h a l l not apply to or a f f e c t corporations 
subject to the provisions of [chapter] ~ '. '. 533 . . . 
of the Code. '. . T" (emphasis added) 

The exceptions to the exclusionary language emphasized above 
do not a f f e c t resolution of your question -- whether foreign 
credit unions must obtain a c e r t i f i c a t e of authority. Section 
496A.2 i s s t r i c t l y d e f i n i t i o n a l . Section 496A.103(2), concerning 
corporate a c t i v i t i e s which do not constitute transacting business 
i n the State, also f a i l s "to a l t e r the exclusionary e f f e c t of 
§ 496A.142. F i n a l l y , § 496A.142 i t s e l f regards, f o r the most 
part, domestic corporations organized under Code sections other 
than 496A, and foreign corporations holding a permit issued 
pursuant to Chapter 494 or 495. In sum, I f i n d nothing i n 
§ 496A.2, § 496A.103(2) or § 496A.142 which requires cre d i t 
unions to obtain a c e r t i f i c a t e of authority pursuant to 
§ 496A.103(1). 

Had the l e g i s l a t u r e intended foreign credit unions to obtain 
c e r t i f i c a t e s of authority, the exclusionary language of 
§ 496A.142 might have read: 'Except as provided i n section 
496A.2, i n section 496A.103(1) and section 496A.103(2), etc.' 
(the addition to existing statutory language i s underlined). 
However, no reference to the c e r t i f i c a t e of authority provisions 
found i n § 496A.103(1) i s contained i n § 496A.142. 

Because Chapter 533 of the Code provides a comprehensive 
scheme for regulation of cre d i t unions organized outside Iowa, 
and because § 496A.142 s p e c i f i c a l l y exempts credit unions from 
most provisions of Chapter 496A, i t i s unnecessary for 
non-domestic credit unions to obtain a § 496A.103(1) c e r t i f i c a t e 
of authority. 

Sincerely 

SCOTT M. GALENBECK 
Assistant Attorney General 

SMG/cjc 



MUNICIPALITIES: P u b l i c U t i l i t y F r a n c h i s e Fees and E l e c t i o n s . 
Iowa Code §§ 364.2(4), 3 6 4 . 2 ( 4 ) ( f ) , 364.3(4), 476.1, 4.4(2), 
4.4(3) (1985), and 368.2 (1973). A c i t y may charge a f r a n c h i s e 
fee to p u b l i c u t i l i t i e s as a c o n d i t i o n of g r a n t i n g a f r a n c h i s e . 
A l t e r n a t i v e p r o p o s a l s concerning the le n g t h of time that a 
f r a n c h i s e i s t o be granted may be submitted on the b a l l o t a t a 
f r a n c h i s e e l e c t i o n . (DiDonato to Osterberg, State 
R e p r e s e n t a t i v e , 7/24/85) #85-7-7(L) 

J u l y 24, 1985 

The Honorable David Osterberg 
State Representative 
Mount Vernon, Iowa 52314 

Dear Re p r e s e n t a t i v e Osterberg: 

You have requested an o p i n i o n o f the Attorney General 
regarding m u n i c i p a l f r a n c h i s e agreements with p r i v a t e l y owned 
p u b l i c u t i l i t i e s . The questions t h a t you have presented are: 

1. Can a c i t y charge a f r a n c h i s e fee to u t i l i t i e s pursuant 
to i t s Home Rule a u t h o r i t y and Iowa Code s e c t i o n 364.2(4)(f) 
(1985)? 

2. If a f r a n c h i s e fee can be charged, could the u t i l i t y 
pass t h i s c o s t on t o customers? I f so, would the fee be charged 
o n l y t o customers w i t h i n the c i t y o r would the co s t be charged t o 
a l l customers o f the u t i l i t y ? 

3. May the b a l l o t at a f r a n c h i s e e l e c t i o n pose a l t e r n a t i v e 
q u e s t i o n s , such as whether a f r a n c h i s e should be granted f o r 25 
years or f o r 5 years? 

I 

We would note at the outset t h a t t h i s o p i n i o n concerns o n l y 
whether a c i t y i s precluded by law from charging f r a n c h i s e fees 
to a p u b l i c u t i l i t y and whether a l t e r n a t i v e proposals may be 
submitted at a f r a n c h i s e e l e c t i o n . The quest i o n s you r a i s e 
concerning the r a t e s charged by a p u b l i c u t i l i t y are p r o p e r l y 
presented i n the f i r s t i n s t a n c e to the Iowa State Commerce 
Commission f o r d e t e r m i n a t i o n . Iowa Code s e c t i o n 476.1 (1985) 
p r o v i d e s that the Iowa State Commerce Commission has the 
a u t h o r i t y to r e g u l a t e the r a t e s o f p u b l i c u t i l i t i e s . Questions 
a f f e c t i n g p u b l i c u t i l i t y r a t e s are to be submitted to and s e t t l e d 
by the Commerce Commission. I o w a - I l l i n o i s Gas & E l e c t r i c Co. v. 
Iowa C i t y , 255 Iowa 1341, 124 N.W.2d 840, 845 (1963). The Iowa 
State Commerce Commission has r u l e d on questions s i m i l a r to those 
you pose. The Iowa Supreme Court has af f i r m e d a r u l i n g of the 
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Iowa St a t e Commerce Commission t h a t a p r i v a t e l y owned p u b l i c 
u t i l i t y may recover the c o s t of the f r a n c h i s e fee charged by the 
c i t y t o the u t i l i t y by c o l l e c t i n g a surcharge from c i t y customers 
o n l y r a t h e r than spreading the c o s t o f the f r a n c h i s e fee over the 
u t i l i t y customers g e n e r a l l y i n C i t y o f Pes Moines, Iowa v. Iowa 
S t a t e Commerce Commission, 285 N.W,2d 12 (Iowa 1979). 

II 

A f r a n c h i s e i s a grant whereby a c i t y c o n f e r s the r i g h t t o a 
p u b l i c s e r v i c e company t o use the p u b l i c s t r e e t s and ways f o r the 
water p i p e s , gas p i p e s , c o n d u i t s f o r wire, p o l e s , e t c . , necessary 
t o p r o v i d e p u b l i c u t i l i t y s e r v i c e . 12 M c Q u i l l i n , M u n i c i p a l 
C o r p o r a t i o n s § 34.01 (3rd Ed. 1970). A f r a n c h i s e fee i s charged 
as compensation f o r the use of s t r e e t s and p u b l i c ways by the 
p u b l i c s e r v i c e company. C i t y of S t . Louis v. Western Telegraph 
Co., 149 U.S. 465, 470, 37 L. Ed. 810, 13 S. Ct. 990 (1893). 

The a u t h o r i t y o f a c i t y to grant a f r a n c h i s e t o a p u b l i c 
u t i l i t y i s d e l i n e a t e d i n Iowa Code s e c t i o n 364.2(4) (1985). 
F r a n c h i s e fees are r e f e r r e d to i n s u b s e c t i o n (f) as f o l l o w s : 

f . If a c i t y f r a n c h i s e fee i s assessed 
to customers of a f r a n c h i s e , the fee s h a l l 
not be assessed to the c i t y as a customer. 

While there i s no s p e c i f i c a u t h o r i z a t i o n f o r a c i t y t o 
charge a f r a n c h i s e fee i n Iowa Code s e c t i o n 364.2(4) (1985), the 
power o f a c i t y to do so may be i n f e r r e d from Iowa Code s e c t i o n 
364.2(4)(f) (1985) and i s w i t h i n the Home Rule powers of a c i t y , 
as the assessment o f a fee i s not l i m i t e d by the Iowa Code. 

The r e f e r e n c e to the assessment of a c i t y f r a n c h i s e fee i n 
Iowa Code s e c t i o n 364.2(4)(f) was added by the Iowa l e g i s l a t u r e 
i n 1983. 1983 Iowa A c t s , ch. 127, § 5. I t i s our o p i n i o n t h a t 
the r e f e r e n c e to a c i t y f r a n c h i s e fee s t r o n g l y i m p l i e s the 
l e g i s l a t i v e i n t e n t t h a t a c i t y has the power to impose such a 
f e e . See W i l l i s v. C o n s o l i d a t e d Independent School D i s t r i c t , 210 
Iowa 391, 396, 227 N.W. 532, 535 (1929). To f i n d otherwise would 
be to deny e f f e c t to 364.2(4)(f) and would t h e r e f o r e be 
unreasonable. Iowa Code § 4.4(2), (3) (1985). 

Pursuant to i t s Home Rule powers, i t i s our o p i n i o n t h a t a 
c i t y has the a u t h o r i t y to assess a. f r a n c h i s e fee to a p u b l i c 
u t i l i t y i n the absence o f an express a u t h o r i z a t i o n pursuant t o 
the Iowa Code. Any l i m i t a t i o n on a c i t y ' s home r u l e powers by 
s t a t e law must be e x p r e s s l y imposed. Bryan v. C i t y o f Pes 
Moines, 261 N.W.2d 685, 687 (Iowa 1978). We have found no 
s t a t u t o r y r e s t r i c t i o n on the power of a c i t y to impose a fee i n 
c o n s i d e r a t i o n of the grant of a f r a n c h i s e t o a u t i l i t y . A 
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f r a n c h i s e fee may be d i s t i n g u i s h e d from a tax. "A tax i s a 
charge to pay the co s t of government without regard to s p e c i a l 
b e n e f i t s c o n f e r r e d . " Newman v. C i t y of I n d i a n o l a , 232 N.W.2d 
568, 573 (Iowa 1975), c i t i n g In re T r u s t of Shurtz, 242 Iowa 448, 
454, 46 N.W.2d 559, 562 (1951). The essence o f a f r a n c h i s e i s 
the conferment of s p e c i a l b e n e f i t s , not enjoyed by the gene r a l 
p u b l i c , t o the use of p u b l i c p r o p e r t y . The Iowa l e g i s l a t u r e 
appears to have recognized t h i s d i s t i n c t i o n . Iowa Code s e c t i o n 
364.3(4) (1985) r e s t r i c t s the power o f a c i t y t o l e v y a tax by 
p r o v i d i n g t h a t : "A c i t y may not l e v y a tax unless s p e c i f i c a l l y 
a u t h o r i z e d by a s t a t e law." T h i s s e c t i o n was p r e v i o u s l y c o d i f i e d 
as Iowa Code s e c t i o n 368.2 (1973) as: " C i t i e s and towns s h a l l 
not have the power to le v y any tax, assessment, e x c i s e , f e e , 
charge or other e x a c t i o n except as e x p r e s s l y a u t h o r i z e d by 
s t a t u t e . " (emphasis added) The s e c t i o n was amended i n 1975 to 
d e l e t e the re f e r e n c e to fees and the other e x a c t i o n s . It can be 
i n f e r r e d t h a t the l e g i s l a t u r e , by dropping the re f e r e n c e to f e e s , 
has removed the prev i o u s l i m i t a t i o n on a c i t y ' s power to impose a 
fee . 

I t i s our o p i n i o n that C i t y o f Pes Moines v. Iowa 
Telephone Co., 181 Iowa 1282, 162 N.W. 323 (1917), i s not 
c o n t r o l l i n g on t h i s i s s u e . C i t y o f Pes Moines v. Iowa Telephone 
Co. held t h a t a c i t y cannot impose r e n t a l fees on the use of 
s t r e e t s and p u b l i c ways absent express s t a t u t o r y a u t h o r i t y to do 
so. 162 N.W. at 331, 332. The co u r t based i t s d e c i s i o n on two 
f a c t o r s no longer r e l e v a n t : the d o c t r i n e t h a t a c i t y has o n l y 
that power delegated to i t from the s t a t e and the f a c t t h a t a 
s t a t u t e gave p u b l i c u t i l i t i e s the r i g h t to the u n l i m i t e d use of 
c i t y s t r e e t s , the c i t y having no v o i c e i n t h i s grant o f power. 
The b a s i s of the co u r t ' s d e c i s i o n has completely changed due to 
the adoption o f the Home Rule Amendment and Iowa Code s e c t i o n 
364.2(4) (1985), subsequent to the date of C i t y o f Pes Moines v. 
Iowa Telephone Co. 

Because o f the d e l e t i o n o f " f e e s " from Iowa Code s e c t i o n 
368.2 i n 1975 and the a d d i t i o n of s u b s e c t i o n (f) t o Iowa Code 
s e c t i o n 364.2(4) i n 1983, i t i s our o p i n i o n t h a t two pr e v i o u s 
Iowa At t o r n e y General Opinions, 1970 Op.Att'yGen. 421 (a 
muni c i p a l c o r p o r a t i o n has no a u t h o r i t y to exact a f r a n c h i s e fee 
from a p r i v a t e u t i l i t y as a c o n d i t i o n precedent to the g r a n t i n g 
of a f r a n c h i s e ) , and 1972 Op.Att'yGen. 79 ( c i t y may not exact 
r e n t a l fee from telephone company f o r use of p u b l i c s t r e e t s f o r 
l i n e s and poles) are no longer c o n t r o l l i n g . 

I l l 

Iowa Code s e c t i o n 364.2(4) (1985) empowers a c i t y to grant a 
f r a n c h i s e f o r a term up to 25 years and does not l i m i t the 
s u b m i t t a l to the v o t e r s at a f r a n c h i s e e l e c t i o n o f a pr o p o s a l f o r 
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a s i n g l e term of years f o r approv a l . Under the Home Rule 
a u t h o r i t y of a c i t y and Iowa Code s e c t i o n 364.2(4) (1985), a c i t y 
would have the a u t h o r i t y to submit a l t e r n a t i v e p r o p o s a l s f o r a 
term o f 25 years o r 5 years to a f r a n c h i s e e t o v o t e r s at a 
f r a n c h i s e e l e c t i o n . 1 Two p r i o r Attorney General O p i n i o n s , 1978 
Op.Att'yGen. 487 and 1978 Op.Att'yGen. 503, hel d t h a t more than 
one proposal concerning the g r a n t i n g of a f r a n c h i s e t o a p u b l i c 
u t i l i t y may be submitted on the b a l l o t at an e l e c t i o n . 

In c o n c l u s i o n , a c i t y has the a u t h o r i t y pursuant t o i t s Home 
Rule a u t h o r i t y and Iowa Code s e c t i o n 364.2(4)(f) (1985) to charge 
a fee to a p u b l i c u t i l i t y granted a f r a n c h i s e by the c i t y . 
A l t e r n a t i v e p r o p o s a l s concerning the l e n g t h o f time t h a t a 
f r a n c h i s e i s t o be granted may be submitted on the b a l l o t at a 
f r a n c h i s e e l e c t i o n . Questions concerning the r a t e s charged by a 
p u b l i c u t i l i t y should be presented i n the f i r s t i n s t a n c e t o the 
Iowa St a t e Commerce Commission. 

' A l t e r n a t i v e p r o p o s a l s concerning the term of years t h a t a 
f r a n c h i s e s h a l l be granted should be submitted as separate 
q u e s t i o n s on the b a l l o t . See Lahn v. Incorporated Town of 
Primghar, 225 Iowa 686, 281 N.W. 214 (1938); Keokuk Water Works 
Co. v. C i t y of Keokuk, 224 Iowa 718, 277 N.W. 291 (1938); 1938 
Op.Att'yGen. 841. 

S i n c e r e l y , 

ANN DiDONATO 
A s s i s t a n t Attorney General 

AD/skb 



MUNICIPALITIES: Member Contribution Refunds to Pension Accumula
tion Fund. Iowa Code Chapter 411 (1985); Iowa Code §§ 411.6, 
411.6(l)(a), 411.6(l)(b), 411.6(2), 411.8(1), 411.8(l)(f), 
411.11, 411.21(7) (1985); Iowa Code §§ 411.1(17), 411.6(2), 
411.6(10), 411.8(1), 411.8(3) (1977). A member of an Iowa Code 
chapter 411 retirement system who terminates service except by 
d i s a b i l i t y or death p r i o r to establishing e l i g i b i l i t y for a 
service retirement benefit i s not e n t i t l e d to reimbursement of 
the amount of his or her accumulated contributions to the r e t i r e 
ment system. Those members who contributed to the annuity 
savings fund p r i o r to July 1, 1979, and who have served at lea s t 
f i v e years, may receive t h e i r accumulated contributions to that 
now abolished fund i n accordance with the provisions of Iowa Code 
§ 411.21(7) (1985). (DiDonato to Peterson, Muscatine County 
Attorney, 7/15/85) #85-7-5(L) 

July 15, 1985 

Mr. Stephen J. Peterson 
Muscatine County Attorney 
112 East Third Street 
West Liberty, Iowa 52776 

Dear Mr. Peterson: 

You have requested an Attorney General's opinion concerning 
reimbursement of member contributions to the retirement systems 
for police o f f i c e r s and f i r e f i g h t e r s . The question presented i s 
whether a member who terminates service before establishing 
e l i g i b i l i t y f o r a service retirement benefit i s able to receive a 
refund of the amount contributed by the member to the retirement 
system pursuant to Iowa Code Chapter 411 (1985). This question 
concerns only members of the chapter 411 retirement systems who 
have served less than 15 years and who do not terminate t h e i r 
service based upon death or d i s a b i l i t y . 

Under a chapter 411 retirement system, a member i s e n t i t l e d 
to a service retirement allowance consisting of a pension equal 
to one-half of the member's average f i n a l compensation. Iowa 
Code § 411.6(2). The funding for the pension consists of c o n t r i 
butions from a small percentage of the members' compensation with 
the necessary remaining funds provided by the c i t y . Iowa Code 
§§ 411.8(1), 411.11. A member i s e l i g i b l e for a service r e t i r e 
ment pension aft e r attaining the age of f i f t y - f i v e and serving 
twenty-two or more years. Iowa Code § 411.6(1)(a). A member who 
has served at least f i f t e e n years i s able to receive a prorated 
service retirement pension a f t e r attaining the age of f i f t y - f i v e . 
Iowa Code § 411.6(1)(b). No provision i s made under Iowa Code 
chapter 411 for a service retirement pension or a refund of 
member contributions to the pension accumulation fund f o r members 
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who terminate employment not f o r reason of death or d i s a b i l i t y 
before serving f i f t e e n years. 

Your request ref e r s to the fact that chapter 411 previously 
contained a provision whereby a member could receive a refund of 
his or her accumulated contributions to the annuity savings fund 
i f the member terminated employment before e s t a b l i s h i n g e l i g i 
b i l i t y for a service retirement benefit. P r i o r to July 1, 1979, 
chapter 411 retirement systems provided for a service retirement 
benefit that included both an annual pension and an annual 
annuity. Iowa Code § 411.6(2) (1977). The funding f o r these 
benefits was paid to a pension accumulation fund and an annuity 
savings fund, respectively. Iowa Code § 411.8(1)(3) (1977). The 
annuity was funded e n t i r e l y from member contributions. Iowa Code 
§§ 411.1(17), 411.8(1) (1977). Iowa Code § 411.6(10) (1977) 
provided that a member resigning from service except by death or 
d i s a b i l i t y could upon demand receive h i s or her accumulated 
contributions to the annuity savings fund. No provision was made 
for refund of member contributions to the pension accumulation 
fund. The annual annuity benefit and the supporting annuity 
savings fund and annuity reserve fund were abolished when chap
ter 411 was revised e f f e c t i v e July 1, 1979. 1978 Iowa Acts, 
ch. 1060, § 46, 56, 57. This r e v i s i o n resulted i n the current 
system whereby a member's service retirement allowance consists 
of a pension only. The refund of members' contributions to the 
annuity savings fund pursuant to Iowa Code § 411.6(10) (1977) was 
also repealed. 1978 Iowa Acts, ch. 1060, § 50. 

It should be noted that when the chapter 411 annuity benefit 
program was terminated, a new section was adopted to es t a b l i s h a 
schedule to reimburse member accumulated contributions to the 
annuity savings fund f o r those members with at least f i v e years 
of service. 1978 Iowa Acts, ch. 1060, § 63; Iowa Code 
§ 411.21(7) (1985). 

The l e g i s l a t i v e intent not to provide for a refund of 
accumulated member contributions to the pension accumulation fund 
i s c l e a r l y manifested by the continued provision for refund of 
member contributions to the annuity savings fund and absence of 
s p e c i f i c provision for a refund of member contributions to the 
pension accumulation fund. See State v. Flack, 251 Iowa 529, 101 
N.W.2d 535, 538 (1960). 

In conclusion, a police o f f i c e r or f i r e f i g h t e r under a 
chapter 411 retirement system who terminates service except by 
d i s a b i l i t y or death p r i o r to establishing e l i g i b i l i t y for a 
service retirement benefit i s not e n t i t l e d to reimbursement of 
the amount of his or her accumulated contributions to the r e t i r e 
ment system. Those members who contributed to the annuity 
savings fund p r i o r to July 1, 1979, and who have served at least 
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f i v e years, may receive th e i r accumulated contributions to that 
now abolished fund i n accordance with the provisions of Iowa Code 
§ 411.21(7) (1985). 

Sincerely, 

ANN DiDONATO 
Assistant Attorney General 

AD:rep 



COUNTIES; INSURANCE; Voluntary contributions by counties to an 
insurance program. Iowa Code §§ 331.301; 331.424(1); 331.427(2); 
507A.4-.5U); 515.8; 515.10; 515.12; 515.69-.70; 521.1; 521.13 
(1985) . I t i s not a v i o l a t i o n of state insurance laws f o r 
counties to make voluntary contributions to the Iowa State 
Association of Counties to support the insurance program o f f e r e d 
to counties by that organization. Counties have home r u l e 
authority to make such contributions pursuant to t h e i r general 
authority to purchase l i a b i l i t y and other insurance. (Haskins 
and Weeg to Doderer, State Representative, 7/15/85) #85-7-4 

July 15, 1985 

The Honorable Minnette Doderer 
State Representative 
2008 Dunlap Court 
Iowa C i t y , Iowa 52240 

Dear Representative Doderer: 

You have requested an opinion of the Attorney General on 
several questions r e l a t i n g to the insurance program of f e r e d to 
counties throughout the state by the Iowa State Association of 
Counties ("ISAC"). You state i n your opinion request that ISAC 
has requested voluntary contributions from member counties across 
the state to support i t s insurance program. Your s p e c i f i c 
questions are as follows: 

1. Can ISAC l e g a l l y c o l l e c t a volunteer 
assessment of tax d o l l a r s f o r t h i s purpose or 
more accurately, can counties make a c o n t r i 
bution from public funds to b a i l - o u t an 
unregulated or regulated foreign insurance 
company? 

2. Were any insurance laws v i o l a t e d to 
create t h i s shortage or are the laws inade
quate to regulate insurance purchases by 
pu b l i c bodies from companies not Iowa based? 

3. Are the records of thi s insurance 
company av a i l a b l e f o r inspection by Iowa 
o f f i c i a l s ? 

I. 

Your f i r s t two questions concern the l e g a l i t y under the 
insurance and other laws of Iowa of contributions requested by 
the Iowa State Association of Counties (ISAC) from i t s member 
counties to support i t s insurance program. The facts surrounding 
t h i s program are as follows. 



The Honorable Minnette Doderer 
Page 2 

ISAC o f f e r s i t s members a general l i a b i l i t y and property 
insurance program through an Iowa unauthorized insurance company. 
ISAC does not i t s e l f underwrite any r i s k s i n that program. The 
actual insurance i s underwritten by Fremont Indemnity Company 
("Fremont"), an insurance company domiciled i n C a l i f o r n i a but 
authorized to do business i n Iowa. A portion of the r i s k under
taken by Fremont f o r the program i s reinsured by Government 
Insurance Funds ("GIF"), an insurance company domiciled i n 
Bermuda but admitted i n neither Iowa nor C a l i f o r n i a . (Fremont 
remains p r i m a r i l y l i a b l e , though, even as to t h i s p o r t i o n of the 
r i s k . ) GIF i s owned and operated by ISACU Iowa insurance law 
requires that an Iowa domestic or foreign stock insurer have 
$1,000,000 i n actual paid-up c a p i t a l and $1,000,000 i n surplus. 
See Iowa Code §§ 515.8, 515.10, 515.69 (1985). Bermuda law 
requires s u b s t a n t i a l l y less f o r i t s domestic insurers. (Under 
the Insurance Act, 1978, as amended i n 1984, the Bermuda Mi n i s t e r 
of Insurance requires $400,000 as a reserve. See Insurance 
Company Asks Iowa's 99 Counties f o r $10,000 Donations, Pes Moines 
Reg. , Dec. IT, 1984, at 2A.) Fremont Is presently l i a b l e f o r 
e x i s t i n g losses under ISAC's program. However, were GIF to be 
dissolved f o r f a i l u r e to meet the f i n a n c i a l requirements of 
Bermuda, i t i s l i k e l y that Fremont would discontinue underwriting 
ISAC's program i n the future. ISAC i s thus requesting a $10,000 
contribution from each of i t s members i n order to meet the 
requirements imposed by Bermuda. We are informed that ISAC has 
received s u f f i c i e n t contributions to maintain GIF's l e g a l status. 

The tr a n s f e r and assumption of the r i s k of loss i s the 
essence of "insurance." See Anderson, Couch: Cyclopedia of 
Insurance Law § 1:3, at 6^7 (1984); Huff v. St. Joseph's Mercy 
Hospital, TBI N.W.2d 695, 700 (Iowa 1978). With c e r t a i n 
exceptions, the business of insurance i n t h i s state must be 
conducted by an authorized insurance company. See §§ 507A.5(1), 

As to each loss occurrence, Fremont i s responsible for the 
f i r s t $500,000 of a member's l i a b i l i t y , having a r i g h t over and 
against GIF f o r the f i r s t $100,000 of that l i a b i l i t y . Each ISAC 
member then assumes the r i s k over $1,000,000 on a given occur
rence. Most ISAC members p a r t i c i p a t i n g i n the program purchase 
substantial "excess" insurance for t h i s exposure. 

2 
In the statutory terminology, a "domestic" insurance 

company i s an insurer organized under the laws of Iowa, a 
"f o r e i g n " insurance company i s an insurer organized under the 
laws of another state, and an " a l i e n " insurer i s an insurance 
company organized under the laws of another country. Compare 
Iowa Code § 515.69 (1985) with Iowa Code § 515.70 (1985)" Thus, 
Fremont i s a " f o r e i g n " insurer, while GIF i s an " a l i e n " insurer. 
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515.12 (1985). Since ISAC's insurance plan i s d i r e c t l y under
written only by Fremont, which i s an authorized insurer, t h i s 
requirement i s s a t i s f i e d . Because GIF merely underwrites 
Fremont's, and not ISAC's, r i s k s , GIF i s not considered to be 
doing business i n Iowa. See Iowa Code § 507A.4 (1985) ("The 
[Unauthorized Insurers Act] s h a l l not apply to: . . . 2. The 
unlawful transaction of reinsurance by i n s u r e r s . " ) . That i s , GIF 
i s nothing more than a reinsurer of Fremont's as to ISAC's r i s k s . 

This reinsurance arrangement i s indeed permitted under Iowa 
law. Iowa domiciled insurance companies may only reinsure with 
those foreign insurance companies which are authorized to do 
business i n Iowa (referred to as "admitted" i n s u r e r s ) . See Iowa 
Code §§ 521.1, 521.13 (1985). However, there i s no requirement 
i n Iowa law that authorized foreign insurers reinsure only with 
other authorized companies, e i t h e r domestic or foreign. Thus, 
i t i s lawful under Iowa law f o r Fremont to reinsure with GIF, an 
insurer not admitted i n Iowa. 

In sum, then, i n response to your second question, neither 
ISAC's insurance program nor the contributions requested of i t s 
members c o n f l i c t with the insurance laws of Iowa. The l a t t e r are 
simply voluntary assessments made to fund a foreign r e i n s u r e r 
whose operations are lawful under Iowa insurance laws. Whether 
those laws are presently inadequate i s a p o l i c y issue which i s 
not f o r t h i s o f f i c e to address. 

A remaining question e x i s t s as to whether i t i s lawful f o r 
the counties to make these contributions requested by ISAC. 
There are a number of statutory provisions governing the coun
t i e s ' authority with regard to l i a b i l i t y insurance. F i r s t , Iowa 
Code ch. 613A (1985), the Municipal Tort Claims Act, expressly 
includes counties within the d e f i n i t i o n of municipality. See 
§ 613A.K1). Section 613A.7 authorizes a county to obtain 
l i a b i l i t y insurance: 

The governing body of any municipality 
may purchase a p o l i c y of l i a b i l i t y insurance 
insuring against a l l or any part of l i a b i l i t y 
which might be incurred by such municipality 

An administrative r u l e of the insurance department i s 
s u f f i c i e n t l y broad to be read to require that foreign insurers 
reinsure only with Iowa authorized companies. See 510 I.A.C. 
§ 5.31. However, i t has not been the insurance department' s 
p o l i c y to require that of foreign insurers. See generally 
Dameron v. Neumann Bros., 339 N.W.2d 160, 162 (Iowa 1983) 
(administrative agency's construction of i t s own regulation i s of 
" c o n t r o l l i n g weight" unless p l a i n l y erroneous). 
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or i t s o f f i c e r s , employees and agents under 
the provisions of section 613A.2 and section 
613A.8 and may s i m i l a r l y purchase insurance 
covering t o r t s s p e c i f i e d i n section 613A.4. 
The premium costs of such insurance may be 
paid out of the general fund or any a v a i l a b l e 
funds or may be l e v i e d i n excess of any tax 
l i m i t a t i o n imposed by statute. 

* * * 

In addition, the supervisors are authorized by § 331.427(2) 
to appropriate money from the general fund f o r general county 
services, which include: 

1. Services l i s t e d i n section 331.424, 
subsection 1 . . . 

Section 331.424(1) provides that i n the event a county's bas i c 
l e v i e s are i n s u f f i c i e n t , the county may c e r t i f y a supplemental 
levy f o r , i n t e r a l i a : 

* * * 

1. Tort l i a b i l i t y insurance to cover 
the l i a b i l i t y of the county or i t s o f f i c e r s 
as provided i n chapter 613A. 

* * * 

In the event the l i a b i l i t y of a county o f f i c e r or employee i s not 
f u l l y indemnified by insurance, § 331.324(4) requires the board 
to pay the amount of the loss beyond the amount of insurance. 
F i n a l l y , § 331.404 establishes the county indemnification fund, 
which i s to be used: 

. . . to indemnify and pay on behalf of a 
county o f f i c e r , . . . deputy, a s s i s t a n t , or 
employee of the county . . . , a l l sums that 
the person i s l e g a l l y obligated to pay 
because of an error or omission i n the 
performance of o f f i c i a l duties, . . . 

§ 331.404(1). This fund "does not r e l i e v e an insurer i s s u i n g 
insurance under § 613A.7 from paying a loss incurred." 
§ 331.404(2). See Op.Att'yGen. # 8 3 - l l - l ( L ) . 

These provisions thus generally authorize counties to obtain 
l i a b i l i t y insurance and provide a method of payment f o r claims 
which exceed the amount of insurance. There are no s p e c i f i c 
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statutory guidelines which would e i t h e r authorize or p r o h i b i t the 
type of voluntary insurance payments being requested by ISAC i n 
the present case. 

In the absence of statutory authority on t h i s p a r t i c u l a r 
question, we believe the county's home rul e power may be invoked. 
See Iowa Const., Ar t . I l l , § 39A. Section 331.301(1) provides i n 
part: 

A county may, except as expressly 
l i m i t e d by the Cons t i t u t i o n , and i f not 
inconsistent with the laws of the general 
assembly, exercise any power and perform any 
function i t deems appropriate to protect and 
preserve the r i g h t s , p r i v i l e g e s , and property 
of the county or of i t s residents, and to 
preserve and improve the peace, safety, 
health, welfare, comfort, and convenience of 
i t s residents. . . . 

Subsection (3) subsequently provides that: 

. A county may exercise i t s general 
powers subject only to l i m i t a t i o n s expressly 
imposed by state law. 

Thus, while the counties have been generally authorized by 
statute to purchase l i a b i l i t y insurance, we believe t h e i r home 
rule powers authorize them to exercise t h e i r d i s c r e t i o n i n making 
s p e c i f i c decisions regarding the purchase of that insurance. 

Therefore, because the county i s authorized to purchase 
l i a b i l i t y insurance, and because the voluntary payments here 
under discussion are not expressly prohibited by law, we conclude 
that i t i s within the d i s c r e t i o n of each county board of super
v i s o r s , acting pursuant to t h e i r home rule authority, to decide 
whether these payments are an appropriate expenditure of county 
funds. As elected public o f f i c i a l s , the supervisors are account
able to the electorate of the county f o r t h e i r decision to make 
these contributions. 

While t h i s portion of our opinion has dealt with the ques
t i o n of l i a b i l i t y insurance, we noted e a r l i e r that the insurance 
program offered to member counties by ISAC includes l i a b i l i t y and 
property insurance. While there are no express statutory p r o v i 
sions authorizing counties to purchase property insurance, i t i s 
our opinion the counties may purchase such insurance pursuant to 
i t s home r u l e authority. The question of whether the counties 
may make the payments requested by ISAC i n the present case with 
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regard to the property insurance program may be answered as was 
the question r e l a t i n g to the l i a b i l i t y insurance program. 

In concluding, we do note that there i s a resource a v a i l a b l e 
to counties and other m u n i c i p a l i t i e s i n Iowa to a s s i s t them i n 
making decisions regarding the purchase of insurance. Sec
tions 18.160-18.169 e s t a b l i s h a r i s k management d i v i s i o n within 
the Iowa Department of General Services. Section 18.165(2) gives 
the d i v i s i o n the optional authority to develop r i s k management 
programs f o r governmental subdivisions, p a r t i c i p a t i o n i n which i s 
to be on a voluntary basis only. Optional authority to acquire 
insurance coverage on behalf of governmental subdivisions i s 
provided i n § 18.166(4). 

Your f i n a l question asks whether the records of t h i s insur
ance company are a v a i l a b l e f o r inspection by Iowa o f f i c i a l s . As 
indicated above, GIF i s a Bermuda insurer, not an Iowa insurer, 
nor even a foreign insurer admitted here. Thus, the insurance 
department does not possess the records on i t which that depart
ment would possess f o r even a foreign admitted insurer. Never
theless, those records which the department does possess on 
ISAC's program are a v a i l a b l e f o r pu b l i c inspection by v i r t u e of 
Iowa Code § 22.2 (1985), the Public Records Law. 

Sincerely, 

FRED M. HASKINS 
Assistant Attorney General 



TAXATION: Propriety of Assessing Property Taxes Against Right 
to Extract or Mine Coal. Iowa Code § 84.18 (1985). The r i g h t 
to extract or mine coal (whether i t be i n the form of a lease 
agreement or easement) must be assessed and taxed separately 
to the owner of such a r i g h t . (Kuehn to Sc i e s z i n s k i , Monroe 
County Attorney, 7/9/85) #85-7-3(L) 

J u l y 9, 1985 

Annette J. Scieszinski 
Monroe County Attorney 
One Benton Avenue East 
P. 0. Box 576 
Alb i a , Iowa 52531 

Dear Ms. S c i e s z i n s k i : 

You have requested an opinion of the Attorney General 
concerning whether property taxes can be assessed and taxed 
separately to the owner of a r i g h t to extract or mine coal 
from land and, further, whether i t makes a difference i f the 
conveyance of such a r i g h t i s i n the form of a lease agreement 
or an easement. Your question is answered by Iowa Code 
§ 84.18 (1985) and 1982 Op.Att'yGen. 511 [82-8-16(L)]. 

Section 84.18 states: 

A l l rights and interests i n or to o i l , gas 
or other minerals underlying land, whether 
created by or a r i s i n g under deed, lease, 
reservation of r i g h t s , or otherwise, which 
rights or in t e r e s t s are owned by any person 
other than the owner of the land, s h a l l be 
assessed and taxed separately to the owner 
of such rights or interests i n the same manner 
as other r e a l estate. The taxes on such 
rights or interests which are not owned by 
the owner of the land s h a l l not be a l i e n 
on the land. (Emphasis added) 

The 1982 opinion of the Attorney General stated that, under 
§ 84.18, coal leases should be assessed and taxed separately 
to the owner of such leases. 
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It does not matter whether an easement or a lease agree
ment i s used to convey the r i g h t to extract or mine coal from 
land. Any r i g h t to extract or mine coal comes within § 84.18 
regardless what that r i g h t i s c a l l e d because § 84.18 encompasses 
" a l l rights and interests i n ... minerals underlying land, 
whether created by or a r i s i n g under ... lease ..., or otherwise 

Based upon § 84.18, i t i s the opinion of the Attorney 
General that a conveyance of any r i g h t to extract or mine coal 
(whether i t be i n the form of a lease agreement or easement) 
should be assessed and taxed separately to the owner of such 
a r i g h t . 

Gerald A. Kuehn 
Assistant Attorney General 

GAK: cmh 



SANITARY DISTRICTS. Iowa Code § 358.9 (1985). The Iowa Conser
vation Commission has a duty to appoint two additional trustees 
to a sanitary d i s t r i c t only i f the state owns at l e a s t four 
hundred acres of land that i s within d i s t r i c t boundaries and 
contiguous to lakes within d i s t r i c t boundaries. (Smith to Hart, 
Palo Alto County Attorney, 7/2/85) #85-7-2(L) 

Mr. Peter Hart J u l y 2, 19 85 
Palo Alto County Attorney 
P.O. Box 71 
Emmetsburg, Iowa 50536 

Dear Mr. Hart: 
Your l e t t e r of A p r i l 15, 1985, requested an opinion of the 

Attorney General on the question whether the f a i l u r e of the Iowa 
Conservation Commission to appoint two additional trustees to the 
Board of Trustees of the Lost Island Sanitary D i s t r i c t has 
invalidated actions of the three-member Board of Trustees. Your 
request states that there are more than 400 acres of State-owned 
land contiguous to the lakes within the sanitary d i s t r i c t , and 
assumes that Iowa Code § 358.9 (1985) requires that two addi
t i o n a l trustees be appointed by the Iowa Conservation Commission. 
On the basis of additional information provided to us, we under
stand that there are more than 400 acres of State-owned land 
contiguous to Lost Island Lake but less than 400 acres of State-
owned land within the Lost Island Sanitary D i s t r i c t . 

Iowa Code § 358.9, fourth unnumbered paragraph (1985), 
states the following: 

In cases where the state of Iowa owns at 
least four hundred acres of land contiguous 
to lakes within the d i s t r i c t , the state 
conservation commission s h a l l appoint two 
members of the board of trustees i n addition 
to the three members provided i n t h i s sec
tion. The additional two members s h a l l be 
United States c i t i z e n s , not less than eigh
teen years of age, and property owners within 
the d i s t r i c t . The two additional appointive 
members s h a l l have equal' vote and authority 
with other members of trustees and s h a l l hold 
o f f i c e at the pleasure of the state conser
vation commission. 

(emphasis added). The language emphasized i s f a c i a l l y ambiguous 
because i t i s not obvious whether the phrase "within the 
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d i s t r i c t " q u a l i f i e s the preceding phrase "at least four hundred 
acres of land contiguous to lakes" or only the word "lakes." I f 
four hundred acres of State-owned land contiguous to lakes must 
be within the d i s t r i c t boundaries, the duty to appoint two 
additional trustees would not be applicable to the Lost Island 
Sanitary D i s t r i c t . 

F a c i a l ambiguity concerning the object of a q u a l i f y i n g 
phrase i s sometimes resolved by application of the doctrine of 
the l a s t antecedent. This r u l e of construction resolves ambi
guities i n sentence structure by requiring that a q u a l i f y i n g word 
or phrase be interpreted to apply to the l a s t antecedent where no 
contrary intention appears. The l a s t antecedent i s the l a s t 
word, phrase or clause that can be made an antecedent without 
impairing the meaning of the sentence. Sutherland Statutory 
Construction § 47.33 (4th ed. , 1984 Revision). Thus, the doc
t r i n e of tb~e l a s t antecedent can be applied only where the 
meaning of the sentence i s c l e a r . Also, i t i s usually applied 
where a q u a l i f y i n g phrase follows a series of terms, e.g., as i n 
State v. Lohr, 266 N.W.2d 1, 3 (Iowa 1978). 

To decide whether the meaning of an ambiguous sentence i s 
impaired by application of a rule of construction, the l e g i s l a 
t i v e intent of the statute must be determined. Iowa Code § 4.6 
(1985). The subject matter, e f f e c t , consequence, and the reason 
and s p i r i t of the statute must be considered, as well as the 
words, i n interpreting and construing i t . Northern Natural Gas 
Company v. Forst, 205 N.W.2d 692, 695 (Iowa 1973) . The l e g i s l a 
t i v e delegation of the duty to appoint two additional trustees 
had i t s genesis i n 1955 Iowa Acts, ch. 179 (H.F. 476), which 
amended Iowa Code § 358.9 (1954). The 1955 amendment delegated 
to the Iowa Natural Resources Council the duty of appointing the 
two additional trustees. There was not any c o r r e l a t i v e amendment 
of chapter 455A (1954), which generally set f o r t h the powers and 
duties of the Iowa Natural Resources Council. The p r i n c i p a l 
duties of the Iowa Natural Resources Council set f o r t h i n chap
ter 455A (1954) involved water resources planning (§§ 455A.2 and 
455A.17). The Council was not a p o l l u t i o n - c o n t r o l agency, 
although the scope of i t s duty to make surveys and investigations 
of the water resources of the state included "the problems of 
agriculture, industry, conservation, health, stream p o l l u t i o n and 
a l l i e d matters as they r e l a t e to flood control and water 
resources . . . " § 455A.18 (1954). The powers of a sanitary 
sewer d i s t r i c t , as set f o r t h i n § 358.16 (1954), were to c o l l e c t , 
treat and dispose of sewage. When chapters 358 and 455A (1954) 
are read i n p a r i materia with the 1955 amendment of § 358.9, the 
l e g i s l a t i v e intent underlying delegation of the duty to appoint 
additional trustees i s subject to conjecture. 
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To i d e n t i f y the intent of an ambiguous l e g i s l a t i v e enact
ment, the Iowa Supreme Court sometimes has examined the explana
tion appended to the act i n b i l l form, e.g., as i n Good Develop
ment Co. v. Horner, 260 N.W.2d 524 (Iowa 1977), and American Home 
Products Corp. v. Iowa State Board of Tax Review, 302 N.W.Zd 140 
(Iowa 1981). Explanations appended to b i l l s are not necessarily 
r e l i a b l e i n d i c i a of l e g i s l a t i v e intent because b i l l explanations 
are not amended to r e f l e c t the effects of text amendments. 
However the explanation appended to H.F. 476, subsequently 
enacted as 1955 Iowa Acts, ch. 179, includes a reference to the 
400-acre threshold that i s i n the act. The explanation states 
the following: 

This i s to give representation on a board of 
trustees i n a sanitary d i s t r i c t , to the 
state, where t h e i r holdings amount to at 
least 400 acres, and a large number of 
property owners who are not legal residents. 

This explanation i s not a model of c l a r i t y . However, an intent 
expressed i n the explanation i s to give representation to the 
state as a landowner i n the d i s t r i c t , and to thereby d i l u t e the 
power of the trustees whose e l e c t i o n was controlled by residents 
of the d i s t r i c t pursuant to § 358.7 (1954). 

Given an intent to provide representation for the state as a 
landowner, the relevance of state land outside the d i s t r i c t 
boundaries i s not apparent. State holdings of 400 acres within 
d i s t r i c t boundaries might give the state a substantial i n t e r e s t 
in the type of f a c i l i t i e s established by the d i s t r i c t and the 
methods of financing them. This would be esp e c i a l l y l i k e l y where 
the state holdings included park camping and cabin development on 
a lakeshore. Conversely, i f the state owned only one small 
parcel within a d i s t r i c t for a boat ramp access which happened 
also to be contiguous to a large t r a c t outside d i s t r i c t bound
ar i e s , the int e r e s t of the state as a landowner would be minimal. 

A statute should be given a sensible, p r a c t i c a l , workable 
and l o g i c a l construction. Northern Natural Gas Company v. Forst, 
at 695. Although i t i s a close question on which reasonable 
minds could d i f f e r , we conclude that the most l o g i c a l construc
tion of the ambiguous sentence i n the 1955 enactment i s that the 
leg i s l a t u r e intended the state to have the duty to appoint 
additional trustees only when the 400 acres of state land are i n 
the d i s t r i c t . 

Section 358.9 (1981) was amended by 1982 Iowa Acts, 
ch. 1199, § 66, which substituted the Iowa Conservation Commis
sion for the Iowa Natural Resources Council upon the merger of 
the Council into the new Department of Water, A i r and Waste 
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Management. This transfer of j u r i s d i c t i o n did not expressly or 
impliedly -change the purpose of the delegated power to appoint 
additional trustees. It i s consistent with the l e g i s l a t i v e 
intent expressed i n the explanation appended to the b i l l enacted 
i n 1955, i . e . , to protect the i n t e r e s t of the state as a d i s t r i c t 
landowner. 

We conclude that the Iowa Conservation Commission has a duty 
under § 358.9 (1985) to appoint two additional trustees to a 
sanitary d i s t r i c t whose boundaries include at l e a s t four hundred 
acres of State-owned land contiguous to lakes within the d i s 
t r i c t . Since there are less than four hundred acres of State-
owned land within the Lost Island Sanitary D i s t r i c t , the Iowa 
Conservation Commission does not have a duty to appoint addi
t i o n a l trustees. We therefore decline to answer your questions 
concerning the ramifications of a f a i l u r e to appoint additional 
trustees to that d i s t r i c t ' s board. 

Sincerely, 

MICHAEL H. SMITH 
Assistant Attorney General 

MHS:rep 



SUBSTANCE ABUSE; Mental I l l n e s s ; Court Costs: Iowa Code Chap
ter 125, §§ 230.10, 625.1 (1985). Costs incurred i n unsuccessful 
commitment proceedings under chapter 230 may not be taxed to the 
individual or th e i r family. Chapter 125 does not provide for 
taxing applicants i n unsuccessful proceedings and absent a court 
order assessing costs against an applicant as a "l o s i n g party," 
applicants should not be assessed costs pursuant to § 625.1. 
(McGuire to Norland, Worth County Attorney, 8/27/85) #85-8-11(L) 

August 27, 1985 
Mr. P h i l l i p N. Norland 
Worth County Attorney 
99 7th Street North 
Northwood, Iowa 50459 

Dear Mr. Norland: 

You requested an opinion from th i s o f f i c e whether court 
costs can be taxed to the applicant, patient or family, i n 
unsuccessful commitment proceedings. S p e c i f i c a l l y you ask 
whether the provisions of chapters 125 and 230 of the Iowa Code 
provide any basis for recovering costs and expenses incurred i n 
an unsuccessful attempt to commit a person for treatment for 
mental i l l n e s s or chemical dependency by an applicant. 

Court costs are taxable only i f provided by statute and only 
to the extent allowed by the statute. See e.g., Dole v. Harstad, 
278 N.W.2d 907, 909 (Iowa 1979); City o f Cedar Rlpias v. Linn 
County, 267 N.W.2d 673 (Iowa 1978)1 There must thus be statutory 
authority to tax costs to any one. 

The courts have the authority to determine whether i n 
sp e c i f i c cases costs may be taxed under statutes providing for 
court costs. Your question addresses the assessment of costs i n 
the absence of court order. 

A p r i o r opinion of this o f f i c e addressed the question of 
costs i n unsuccessful commitment proceedings pursuant to Iowa 
Code Chapter 230. See 1966 Op.Att'yGen. 104. That opinion 
determined that § 230.10, providing for preliminary payment of 
costs i n commitment hearings for mental i l l n e s s , i s also a p p l i 
cable when the ind i v i d u a l i s not committed. 

Section 230.10 provides for the costs and expenses incurred 
i n seeking the commitment of an indi v i d u a l to be paid by the 
county of commitment with reimbursement by the county of leg a l 
settlement. The 1966 opinion determined that this provision 
applies even when the commitment proceeding i s unsuccessful and 
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as such, the costs are borne by the appropriate county and cannot 
be taxed to the i n d i v i d u a l or th e i r family. That opinion 
answers your question regarding Ch. 230. 

Chapter 125, which authorizes commitment for substance 
abusers, i s s i l e n t with respect to the costs related to the 
commitment. Therefore, as noted above, there must be some other 
statutory authority i n order to tax costs i n an unsuccessful 
commitment procedure. 

Iowa Code § 625.1 provides tha't costs can be "recovered by 
the successful against the losing party." This i s a general 
statute applicable to a l l types of actions. Ci t y of Ottumwa y. 
Taylor, 102 N.W.2d 376, 379 (Iowa 1960). This statute would thus 
authorize the taxing of costs to an applicant i n an unsuccessful 
substance abuse commitment proceeding i f the applicant i s a 
"lo s i n g party." We do not construe the applicant i n a substance 
abuse commitment proceeding to be a losing party for purposes of 
§ 625.1. 

Involuntary commitment procedures for substance abusers are 
a public proceeding. It i s the state's i n t e r e s t , not a particu
l a r applicant's, that i s the basis for commitment proceedings and 
which j u s t i f i e s imposing treatment and possible r e s t r a i n t of 
freedom of a substance abuser. See Addington v. Texas, 441 U.S. 
418, 60 L.Ed.2d 323, 99 S.Ct. 18~uT (1979V (state's int e r e s t i n 
providing care and i t s police powers j u s t i f y involuntary commit
ment for mental i l l n e s s ) . 

The procedures i n chapter 125 primarily protect the public 
interest and the interests of the respondent. The proceeding can 
be i n i t i a t e d by a public o f f i c i a l , the county attorney or an 
interested person as applicant. § 125.75. The court has 
di s c r e t i o n i n determining whether an i n d i v i d u a l i s an interested 
person for i n i t i a t i n g the proceedings. See § 125.2(15) (defines 
interested person as "person who, i n the d i s c r e t i o n of the court, 
i s legitimately concerned that a respondent receive substance 
abuse treatment services"). 

Public int e r e s t i s , i n part, demonstrated by the fact that 
the county attorney may choose to present evidence on behalf of 

See Op.Att'yGen. #85-3-1 which addresses the l i a b i l i t y of 
the county of le g a l settlement and county of commitment under 
chapter 230. 

2 
See Op.Att'yGen. #83-3-7(L) which addresses the county 

attorney's function i n substance abuse commitment proceedings. 
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the applicant who i n i t i a t e s the proceeding. § 125.82(1). See 
Op.Att'yGen. #83-3-7(L). 

Si m i l a r l y , chapter 125 provides for the appointment of an 
attorney at public cost to represent the respondent and to a s s i s t 
the applicant i n presenting evidence, i f they cannot afford to 
hi r e attorneys. Once the proceeding i s i n i t i a t e d , certain 
procedures are required to be followed which focus on the 
respondent, not the applicant. For example, § 125.82(A) provides 
that discovery pursuant to rules of c i v i l procedure i s available 
to the respondent. Section 125.80* requires the respondent to 
have a physician's exam, at public expense i f necessary. 
According to § 125.82(A) the welfare of the respondent i s 
paramount. 

The applicant who i n i t i a t e s the proceeding i s acting more i n 
the role of a complainant than a party. See State v. Hess, 170 
Iowa 397, A00-A01, 150 N.W.2d 609,- 611 (19T5~) (child's mother as 
complainant who i n i t i a t e d an unsuccessful paternity proceeding 
was not a losing party for purposes of taxing costs). 

Even when the applicant has the burden of presenting the 
evidence, t h e i r role i s not l i k e that of a party i n the 
proceeding. No r i g h t s , duties or p r i v i l e g e s of the applicant are 
at issue. 

It would thus appear that the chapter 125 commitment 
proceeding i s a special public procedure. Although the procedure 
may be i n i t i a t e d by a private applicant, we are not convinced 
that the applicant i s a " l o s i n g party" whenever the court 
determines not to commit the respondent. 

In summary, costs incurred i n unsuccessful commitment 
proceedings under chapter 230 may not be taxed to the i n d i v i d u a l 
or t h e i r family. Chapter 125 does not provide for taxing 
applicants i n unsuccessful proceedings. Absent a court order 
assessing costs against an applicant as a " l o s i n g party," 
applicants should not be assessed costs pursuant to Iowa Code 
§625.1. 

Sincerely, 

MAUREEN McGUIRE 
Assistant Attorney General 

MM:rep 



LAW ENFORCEMENT, PUBLIC SAFETY, DEPARTMENT OF: Iowa Code §§ 
692.17-692.18 (1985). The p r o v i s i o n s o f Iowa Code § 692.17 
(1985) a r e a p p l i c a b l e o n l y t o t h e Iowa Department of P u b l i c 
S a f e t y , and t h e p r o v i s i o n s o f the Iowa Code § 6 92.18 (1985) 
are a p p l i c a b l e o n l y t o i n f o r m a t i o n r e c e i v e d from t h a t department 
and n o t t o i n f o r m a t i o n g e n e r a t e d by l o c a l law enforcement 
a g e n c i e s . (Hayward t o M e t c a l f , 8/26/85) #85-8-10(L) 

August 26, 1985 

Mr. James M. Metcalf 
Black Hawk County Attorney 
B-l Courthouse Building 
Waterloo, Iowa 50 703 

Dear Mr. Metcalf: 

You have asked this o f f i c e to give i t s opinion on the 
a p p l i c a b i l i t y and ef f e c t of Iowa Code §§ 692.16 and 692.17 (1985) 
on the maintenance of criminal i d e n t i f i c a t i o n information in a 
computer by county and municipal law enforcement agencies. 
S p e c i f i c a l l y you have asked (1) whether § 692.16 requires such 
l o c a l agencies to remove any such information concerning arrests 
from a computer afte r f i v e years in the absence of corresponding 
d i s p o s i t i o n a l data, and (2) whether § 692.17 requires the removal 
of a l l such information concerning an individual's involvement in 
an incident from a computer i f the charges against that 
i n d i v i d u a l are dismissed or the ind i v i d u a l i s t r i e d and 
acquitted. It i s our opinion that § 692.16 i s only applicable to 
the Iowa Department of Public Safety and i t s d i v i s i o n s and that § 
691.17 i s only applicable to information received from that 
department and not to information generated by the a c t i v i t i e s of 
indiv i d u a l l o c a l agencies. 

The purpose of any exercise of statutory construction i s to 
ascertain the intent of the l e g i s l a t u r e behind a p a r t i c u l a r 
enactment and, where possible, to give f u l l e f f e c t to that 
intent. This i s accomplished by determining the object to be 
accomplished or mischiefs to be remedied and by analyzing the 
language used by the l e g i s l a t u r e in the context of the entire 
statute and related statutes. See, Welp v. Iowa Department of 
Revenue, 333 N.W.2d 481, 483-484 (Iowa 1983). 

The l e g i s l a t u r e in the enactment of Chapter 692 appeared 
concerned about two things in reference to criminal 
i d e n t i f i c a t i o n and criminal history information. F i r s t , i t was 
concerned about public access to, or other misuse of, the 
compilation of information on a person by the Iowa Department of 
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Public Safety. Recognizing that such compilations were necessary 
to e f f e c t i v e law enforcement, the l e g i s l a t u r e nonetheless was 
f e a r f u l of the harm such information could do to i t s subject. 
However, the information subjected to control by Chapter 692 in 
t h i s area i s generally public information at i t s source. Arrest 
records are public pursuant to Iowa Code § 22.7(a) (1985). 
Conviction and d i s p o s i t i o n data, except for information 
concerning cases r e s u l t i n g in deferred judgment, are public 
information at every courthouse. See, Iowa Code §§ 22.2 and 
907.9 (1985). However, when a l l t h i s information i s compiled on 
an i n d i v i d u a l by the Iowa Department of Public Safety, i t becomes 
"criminal history data" and i s subject to the controls and 
penalties provided in Chapter 692. Iowa Code § 692.1(3) (1985). 
The second concern i s related to the f i r s t . The l e g i s l a t u r e was 
also concerned about the p o t e n t i a l for abuse and misuse of such 
information in computer storage systems, e s p e c i a l l y i f they are 
interconnected. 

With t h i s in mind we turn to Iowa Code § 692.16 (1985) which 
states: ) 

At l e a s t every year the bureau s h a l l review 
and determine current status of a l l Iowa 
arrests reported, which are at l e a s t one 
year old with no d i s p o s i t i o n data. Any Iowa 
arrest recorded within a computer data 
storage system which has no d i s p o s i t i o n data 
a f t e r f i v e years s h a l l be removed unless 
there i s an outstanding arrest warrant or 
detainer on such charge. 

I t i s clear that the f i r s t sentence refers only to information 
about arrests maintained by the Iowa Department of Public Safety, 
Division of Criminal Investigation, Bureau of I d e n t i f i c a t i o n . 
The word "bureau" i s so defined in Iowa Code § 692.1(2) (1985). 
The words "[a]ny Iowa arre s t " in § 692.16 would seem to be 
broader in scope than "criminal history data". At f i r s t blush 
i t would not seem to be l i m i t e d to such information maintained by 
the "bureau" and there does not seem to be any language 
s p e c i f i c a l l y expanding i t s scope. Also, i t would seem 
incongruous for the l e g i s l a t u r e to mandate that arrest records be 
kept open to public inspection by every agency and then to 
p r o h i b i t the agencies from placing them into a modern up-to-date 
storage system so that they can be conveniently used. We w i l l 
not assume that the l e g i s l a t u r e intended that law enforcement 
o f f i c i a l s maintain records in the same manner as did t h e i r 1 
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grandfathers. Thus i t i s our opinion that § 692.16 i s only 
applicable to the "bureau" and that the l e g i s l a t u r e did not 
intend that i t apply to information subject to public inspection 
under Iowa Code Ch.22 (1985) or other provision of law. 

Iowa Code § 692.17 states: 

As i s noted above, the phrase "criminal history data" only 
applies to the information compiled by the Iowa Department of 
Public Safety. Thus, i t does not have any application or e f f e c t 
on information generated by another agency for i t s own purposes. 

For the foregoing reasons, i t i s our opinion that Iowa Code 
§ 692.16 (1985) i s only applicable to the Iowa Department of 
Public Safety and that Iowa Code § 692.17 (1985) i s only 
applicable to information received from that department and not 
to information generated by other law enforcement agencies. 

Criminal history data i n a computer data 
storage system s h a l l not include arrest or 
disposition data after the person has been 
acquitted or the charges dismissed. 

Respectfully yours, 

GARY L. HftYWARD 
Assistant Attorney General 
Public Safety D i v i s i o n 

GLH:mjs 



COUNTIES; County Attorney; C o n f l i c t of interest with c i v i l l i t i 
gation: Iowa Code § 331.755(2) (1985); Iowa Code of Professional 
Responsibility, Canon 7 and Canon 9. A county attorney has a 
c o n f l i c t of interest i n representing an individual i n c i v i l 
l i t i g a t i o n in his or her county which has resulted i n criminal 
charges being f i l e d for v i o l a t i o n of a state law, including 
t r a f f i c offenses; t h i s i s true even i f a special prosecutor i s 
appointed to represent the State of Iowa i n the criminal case. 
{Blink to Belson, Ida County Attorney, 8/13/85) #85-8-9(L) 

August 13, 1985 

Robert J . Belson 
Ida County Attorney 
Ida County Courthouse 
Ida Grove, Iowa 51445 

Dear Mr. Belson: 

In yours of A p r i l 1, 1985, you requested an opinion on the 
following: 

"A" i s the operator of an auto which i s 
struck by an auto driven by "B." "A" contacts the 
part-time County Attorney, who has previously done 
private l e g a l work for "A", to retain him to 
represent "A" i n his c i v i l action against "B" for 
the personal i n j u r i e s a r i s i n g out of the accident. 
After "A" has contacted the part-time County 
Attorney, the part-time County Attorney learns 
that the investigating o f f i c e r f i l e d a simple 
misdemeanor t r a f f i c charge, r e l a t i n g to the 
t r a f f i c accident, against "B" i n Magistrate Court 
and that "B" entered a plea of not g u i l t y thereto. 
Since "A" had previously contacted the parttime 
County Attorney i n his capacity as a private 
attorney, the part-time County Attorney makes 
application to the Magistrate to have a County 
Attorney from an adjoining county appointed as a 
special prosecutor; said s p e c i a l prosecutor 
thereafter represents the State of Iowa i n the 
prosecution of the simple misdemeanor t r a f f i c 
offense. 

Based upon the above-recited facts, does Iowa 
Code section 331.755(2) pro h i b i t the County 
Attorney from representing "A" i n the c i v i l 
action? If so, then doesn't such prohibition 
create a s i t u a t i o n wherein the investigating 
o f f i c e r has, i n e f f e c t , denied "A" from using his 
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regular, personal attorney. F i n a l l y , i f the 
part-time County Attorney i s i n fact d i s q u a l i f i e d 
by Iowa Code section 331.755(2) i n the above 
stated factual s i t u a t i o n , then would said County 
Attorney also be d i s q u a l i f i e d i f the above-
described accident had occurred i n another county, 
by analogy to the rationale for the p r o h i b i t i o n 
against doing criminal defense work in other 
counties. 

A p r i o r opinion, 1962 Op.Att'yGen. 106, concluded that a 
county attorney i s barred from representing a c l i e n t i n a c i v i l 
s u i t based on the same set of facts giving r i s e to a criminal 
prosecution i n the county where that county attorney holds 
o f f i c e , regardless of whether the county attorney a c t i v e l y 
prosecuted the criminal case. Your l e t t e r asks us i n e f f e c t to 
review that opinion. You state that your s i t u a t i o n i s f a c t u a l l y 
distinguishable and further that the concerns addressed i n 1962 
Op.Att'yGen. 106 must be weighed against the c l i e n t ' s right to 
retain his regular attorney i n the c i v i l s u i t . 

As set forth below, we believe that the p r i o r opinion i s 
correct and applies to the s i t u a t i o n described i n your l e t t e r . 

This o f f i c e ' s former opinion dealt with a part-time county 
attorney's query of whether to represent the State i n a criminal 
prosecution, or a l i t i g a n t in a c i v i l cause, when both actions 
stem from a single incident which arose i n the county where he 
holds o f f i c e . In stating that § 336.5 barred the part-time 
prosecutor from accepting the c i v i l s u i t the opinion addressed 
the public policy supporting the statute. "The l e g i s l a t i v e 
intent c l e a r l y appears to completely separate the o f f i c i a l duties 
of the county attorney from any private gain." 1962 
Op.Att'yGen. 106, 107. 

Section 331.755(2), formerly § 336.5, has been discussed by 
the Iowa Supreme Court on several occasions since 1962 
Op.Att'yGen. 106. Section 331.755(2) reads: A county attorney 
s h a l l not: 

[e]ngage d i r e c t l y or i n d i r e c t l y as an attorney or 
an agent for a party other than the state or the 
county in an action or proceeding a r i s i n g i n the 
county which i s based upon substantially the same 
facts as a prosecution or proceeding which has 
been commenced or prosecuted by the county 
attorney in the name of the state or the county. 
This p r o h i b i t i o n also applies to the members of a 
law firm with which the county attorney i s 
associated. 
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A c i v i l s u i t claiming malicious prosecution was f i l e d by one 
Blanton. A part-time county attorney, representing Blanton's 
wife, caused Blanton to be charged with and arrested for c h i l d 
s t e a l i n g . The county attorney thereafter withdrew as prosecutor, 
and a special prosecutor was appointed, but the grand jury 
refused to i n d i c t . Blanton alleged that the shield of 
prosecutorial immunity was pierced by v i o l a t i o n of § 336.5. 
Holding that a prosecutor i s amenable for unethical conduct, the 
Court found that a breach of § 336.5 does not abrogate the 
immunity. Blanton v. Barrick, 258 N.W.2d 306, 311 (Iowa 1977). 

Following an incident of violence at the s i t e of a labor 
s t r i k e , Weiland sued the company whose insurance c a r r i e r retained 
a member of the county attorney's law firm. A criminal 
prosecution against Weiland arose from the same a l t e r c a t i o n . 
P r i o r to commencement of the criminal case, the county attorney's 
partner withdrew from the c i v i l case. Notwithstanding Weiland"s 
claim that a c o n f l i c t of interest generated by § 336.5 required 
reversal of his conviction, the Iowa Supreme Court held that the 
withdrawal answered defendant's charge. State v. Weiland, 202 
N.W.2d 67 (Iowa 1972). 

The questions posed are the d i r e c t and inevitable result of 
the dichotomous roles of the part-time county attorney. Factual 
situations p i t t i n g public duty against private gain are fraught 
with e t h i c a l concerns. As the Iowa Supreme Court commented: 

We note there are potential problems inherent 
in our state system which provides for part-time 
prosecutors. This i s why the American Bar 
Association Standards, the Prosecution Function, 
section 2.3, so strongly advocate establishment of 
full - t i m e prosecutors. Blanton at 311. 

So sensitive an area i s t h i s that the aforementioned ABA 
Standards state the p r i n c i p l e as follows: 

1.2 C o n f l i c t s of Interest 
(a) A prosecutor should avoid the appearance 

or r e a l i t y of a c o n f l i c t of interest with respect 
to his o f f i c i a l duties. (Emphasis added.) 
Blanton at 311. 

Special r e s p o n s i b i l i t i e s beyond those of the general p r a c t i t i o n e r 
are expected of public prosecutors: 

Lawyers often serve as l e g i s l a t o r s or as 
holders of other public o f f i c e s . This i s highly 
desirable, as lawyers are uniquely q u a l i f i e d to 
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make s i g n i f i c a n t contributions to the improvement 
of the l e g a l system. A lawyer who i s a public 
o f f i c e r , whether f u l l or part time, should not 
engage i n a c t i v i t i e s i n which his personal or 
professional interests are or foreseeably may be 
in c o n f l i c t with his o f f i c i a l duties. E.C. 8-8, 
Iowa Code of Professional Responsibility for 
Laywers. 

From t h i s d i r e c t i v e , i t i s clear that the public service must be 
paramount to private p r a c t i c e . See also E.C. 7-11 which states: 

The r e s p o n s i b i l i t i e s of a lawyer may vary 
according to the i n t e l l i g e n c e , experience, mental 
condition or age of a c l i e n t , the obligation of a 
public o f f i c e r , or the nature of par t i c u l a r 
proceeding. Examples include the representation 
of an i l l i t e r a t e or incompetent, service as a 
public prosecutor or other government lawyer, and 
appearances before administrative and l e g i s l a t i v e 
bodies. (Emphasis added.) 

And f i n a l l y , there i s the admonition of Et h i c a l Consideration 9.6 
that a l l lawyers should " s t r i v e to avoid not only professional 
impropriety but also the appearance of impropriety." 

Consequently, the guiding p r i n c i p l e i n applying § 331.755(2) 
must be the question of public t r u s t : the appearance of 
impropriety by public prosecutors. If a part-time prosecutor can 
secure the lu c r a t i v e representation of a c l i e n t i n a c i v i l action 
by having another appointed as special prosecutor i n the criminal 
case a r i s i n g from the same fac t s , there i s a potential for the 
public to view t h i s as improper. 

The clear l e g i s l a t i v e intent of § 331.755(2) and the public 
p o l i c y which supports i t are l u c i d l y set forth i n t h i s o f f i c e ' s 
opinion of two decades ago. The wisdom of that opinion i s borne 
out by the concerns expressed by the Iowa Supreme Court i n 
addressing t h i s code section. Among the s a c r i f i c e s made when 
taking the oath of county attorney i s placing public service 
before private gain. It i s not unreasonable for the public to 
perceive as improper a part-time county attorney's withdrawal 
from a criminal prosecution to accept the purse of private 
employment. The expedient use of a "substitute County Attorney" 
to preserve private interests runs against the s p i r i t , i f not the 
l e t t e r , of § 331.755(2), as well as the American Bar Association 
Standards and the Iowa Code of Professional Responsibility for 
Lawyers. 
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In summary, the county attorney i n question i s barred from 
accepting the c i v i l s u i t regardless of whether a special 
prosecutor could be appointed. 

In response to your second question, a police o f f i c e r does 
not "deny" a c i t i z e n the use of his regular attorney, who i s also 
a part-time prosecutor, by the f i l i n g of a complaint i n an 
automobile accident involving that c l i e n t . The policeman has 
done no more than his statutory and sworn duty. The p r o h i b i t i o n 
against representation i s dictated rather by statute and the 
Canons of Ethics and the nature of part-time prosecution. This 
too i s one of the "potential problems inherent in our state 
system which provides for part-time prosecutors." 

In response to your t h i r d inquiry, a part-time prosecutor 
would not be precluded from serving as counsel i n a c i v i l s u i t 
a r i s i n g i n a county, other than the one i n which he holds o f f i c e , 
even i f a criminal action has been commenced in such other county 
based on the same f a c t s . Under such circumstances, the part-time 
county attorney would have the status of a private p r a c t i t i o n e r : 
having no "public duty" i n such other county, no c o n f l i c t i s 
inherent. 

This s i t u a t i o n i s not analogous to the prohibition against 
criminal defense practice by county attorneys. See D i s c i p l i n a r y 
Rule 8-101(b) Iowa Code of Professional Responsibility for 
Lawyers. In a c i v i l case outside his elected county, a part-time 
county attorney i s not advocating against his own c l i e n t . In any 
criminal cause, where a county attorney represented an accused, 
he would be advocating against a c l i e n t he has a sworn duty to 
serve: the State of Iowa. 

Respectfully submitted, 

ROBERT J. BLINK 
Assistant Attorney General 
Area Prosecutions Division 



TOWNSHIPS AND TOWNSHIP TRUSTEES; F i r e Protection and Ambulance 
Services. Iowa Code § 359.42 (1985). The township trustees have 
implied authority to define what f i r e protection and ambulance 
services w i l l be provided i n t h e i r township. The trustees have 
no authority to provide supplemental ambulance services when the 
county has already provided for ambulance services. (Weeg to 
Goeke, Bremer County Attorney, 8/12/85) #85-8-8(L) 

August 12, 1985 

Mr. Dale E. Goeke 
Bremer County Attorney 
100 East Bremer Avenue 
Century Building 
P.O. Box 89 
Waverly, Iowa 50677 

Dear Mr. Goeke: 

You have requested an opinion of the Attorney General on the 
following question: 

Can Township Trustees under Section 359.42 
contribute to a volunteer group of " F i r s t 
Responders" for supplemental f i r e protection 
and ambulance services when the County 
already contracts with various ambulance 
services to provide dir e c t ambulance service. 
The purpose of such a group of F i r s t 
Responders i s to provide emergency medical 
and other assistance before the a r r i v a l of 
the ambulance service or f i r e protection 
service. 

We f i r s t r e f e r to the general rule that townships may 
exercise only those powers expressly or impliedly granted to them 
by statute. See 1942 Op.Att'yGen. 197. ' See also Mandicino v. 
K e l l y , 158 N.TOd 754, 758 (Iowa 1968). T7hiTe -counties and 
c i t i e s have been granted home rule authority by c o n s t i t u t i o n a l 
amendment, see Iowa Const., Art. I l l , §§ 38A and 39A, this 
authority does not extend to townships. 

Iowa Code § 359.42 (1985) provides i n relevant part as 
follows: 

The trustees of each township s h a l l 
provide f i r e protection service f o r the 
township, exclusive of any part of the 
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township within a benefited f i r e d i s t r i c t 
and, i n counties not providing ambulance 
services, may provide ambulance service. The 
trustees may purchase, own, rent or maintain 
f i r e protection service or ambulance service 
apparatus or equipment or both kinds of 
apparatus or equipment and provide housing 
for the equipment. The trustees of a town
ship which has a common boundary with a c i t y 
having a population of one hundred eighty 
thousand or more may also establish and 
maintain an emergency warning system within 
the township. The trustees may contract with 
any public or private agency under chapter 
28E for the purpose of providing any service 
or system required or authorized under th i s 
section. 

Section 359.43 authorizes a tax levy to fund these services. 
Thus, a township i s authorized by statute to provide f i r e protec
t i o n service for the township, and to provide ambulance services 
when those services are not provided by the county. The statute 
does not define the terms " f i r e protection service" and "ambu
lance services." However, because the l e g i s l a t u r e has expressly 
authorized the township trustees to provide these services, i t i s 
our opinion the trustees have been granted the implied authority 
to exercise t h e i r d i s c r e t i o n i n defining what these services w i l l 
consist of. The township trustees may reasonably conclude the 
F i r s t Responders' services are a v i t a l element of the f i r e 
protection and ambulance services to be provided to residents of 
the township. We believe such a conclusion i s within the author
i t y of the township trustees. 

However, i n the event the county i s providing ambulance 
services, a d i f f e r e n t conclusion i s required. The express 
language of § 359.43 authorizes a township to provide ambulance 
services only " i n counties not providing ambulance service." 
Thus, i f the county has already provided for ambulance service i n 
the county, the trustees would be precluded from providing 
supplemental ambulance services. 

This opinion should not be read as precluding an agreement 
pursuant to Ch. 28E between a township, county, and other 
agencies for the provision of ambulance services as provided for 
i n the l a s t sentence of § 359.43. 

THERESA 0' CONNEIJy WEEG 
Assistant Attorney General 

TOW:rep 



COUNTIES: Auditors and Boards of Supervisors. Incorporation of 
r u r a l water d i s t r i c t s . Iowa Code ch. 357A (1985). Proposed 
r u r a l water d i s t r i c t area may include e x i s t i n g benefitted 
d i s t r i c t s , and r u r a l service areas of other water systems not 
organized under ch. 357A; a p e t i t i o n for organization of a 
d i s t r i c t would not be void under § 357A.2 where i t described the 
area as " a l l unincorporated land i n the county" rather than by 
sections. (Smith to Hughes, Ringgold County Attorney, 8/8/85) 

August 8, 1985 

Mr. Arlen F. Hughes 
Ringgold County Attorney 
Ringgold County Courthouse 
Mount Ayr, Iowa 50854 

Dear Mr. Hughes: 

Your two l e t t e r s of June 4, 1985, requested an opinion on 
several questions concerning requirements of Iowa Code ch. 357A 
(1985) for establishment of a r u r a l water d i s t r i c t . From 
information you provided f o r the purpose of addressing your 
questions, the following facts are assumed: 

The o f f i c e r s of an exis t i n g r u r a l water 
system incorporated under Iowa Code ch. 504A, 
desiring to reorganize into a r u r a l water 
d i s t r i c t with an expanded service area, f i l e d 
p e t i t i o n s with the auditors of several 
adjacent counties. The p e t i t i o n f i l e d i n 
Ringgold County described the proposed 
d i s t r i c t as including a l l unincorporated land 
i n Ringgold County and one named c i t y . 
Notice was published i n Ringgold County i n 
accordance with the description i n the 
p e t i t i o n . After hearing without objection, 
the Ringgold County Board of Supervisors 
ordered a d i s t r i c t established as requested 
i n the p e t i t i o n . At the time of f i l i n g the 
p e t i t i o n , portions of the unincorporated 
lands i n Ringgold County were served by 
municipal (city) water systems, and other 
portions were served by benefitted water 
d i s t r i c t s incorporated under Iowa Code 
ch. 357 or r u r a l water systems (other than 
pet i t i o n e r ) incorporated under ch. 504A. 
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We paraphrase your questions and address them as follows: 

1) Whether a p e t i t i o n for incorporation 
of a r u r a l water d i s t r i c t v i o l a t e s Iowa Code 
§ 357A.2 (1985) by including i n proposed 
d i s t r i c t boundaries: (a) unincorporated 
lands served by c i t y water mains; (b) the 
area included i n an e x i s t i n g benefitted water 
d i s t r i c t ; or (c) the area served by an 
exi s t i n g r u r a l water .system (other than 
petitioner) organized under Iowa Code 
ch. 50 AA? 

We conclude that' i n c l u s i o n of the above-mentioned areas does 
not v i o l a t e § 357A.2 for the following reasons. Section 357A.2 
authorizes f i l i n g of a p e t i t i o n "requesting the supervisors to 
incorporate and organize a d i s t r i c t encompassing an area, not 
then included i n any other d i s t r i c t . . . ." " D i s t r i c t " i s 
defined i n § 357A.1(1) as a r u r a l water d i s t r i c t incorporated and 
organized pursuant to the provisions of ch. 357A. The "area 
included i n any other d i s t r i c t " as stated i n § 357A.2 therefore 
does not r e f e r to an area included i n a benefitted water d i s t r i c t 
organized under ch. 357 or an area served by a r u r a l water system 
incorporated under ch. 50 AA. 

Nor does § 357A.2 require that a proposed d i s t r i c t exclude 
unincorporated areas served by c i t y water mains. Subsec
ti o n 357A.1A(2) requires that the consent of the governing body 
of a c i t y be obtained i n order to include a l l or part of the c i t y 
within the boundaries of an e x i s t i n g or proposed d i s t r i c t . 
Section 357A.2 l i m i t s the purpose f o r establishing a d i s t r i c t to 
"providing an adequate supply of water for domestic purposes to 
residents of the area who are not served by the water mains of 
any c i t y water system and who cannot f e a s i b l y obtain adequate 
supplies of water from wells on t h e i r own premises." The exis
tence of c i t y water mains i n an unincorporated area included i n a 
r u r a l water d i s t r i c t would c l e a r l y be relevant to the issue of 
where d i s t r i c t mains are needed. However, because subsec
ti o n 357A.1A(2) expressly p r o h i b i t s i n c l u s i o n of a c i t y absent 
consent of i t s governing body, p r o h i b i t i o n of including a c i t y 
water system's r u r a l service area cannot be i n f e r r e d from 
§ 357A.2. Expression of one thing i s exclusion of another. 

2) Whether a p e t i t i o n and notice 
v i o l a t e § 357A.2 by describing the area to be 
included within the boundaries of a proposed 
r u r a l water d i s t r i c t as a l l unincorporated 
land i n the county and a named c i t y rather 
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than by l i s t i n g each section, or f r a c t i o n 
thereof, township, and range? 

In cases involving challenges to special assessments the 
Iowa Supreme Court has referred to both " s t r i c t compliance" and 
"substantial compliance" as standards for determining whether 
notices conform to statutory s p e c i f i c a t i o n s . Regardless of which 
standard was mentioned, the court has examined challenges to the 
l e g a l descriptions i n notices to determine whether the 
descriptions enabled property owners to determine whether t h e i r 
property would be affected. C o l l a t e r a l attacks on special 
assessments have been sustained where the notice of intent to 
construct improvements, either t o t a l l y f a i l e d to i d e n t i f y affected 
property, or f a i l e d to i d e n t i f y boundaries i n terms understand
able to a lay person. Davenport Locomotive Works y. City of 
Dayenport, 185 Iowa 151, 169 N.W. 106 (1918) (description vague 
and overinclusive) ; Manning v. City of Ames, 192 Iowa 998, 184 
N.W. 347 (1921) (description underinclusive). 

A notice of hearing on a p e t i t i o n to include within a 
proposed r u r a l water d i s t r i c t a l l unincorporated land i n a county 
and a named c i t y has one s i g n i f i c a n t difference from a notice 
l i s t i n g each section, or f r a c t i o n thereof, township, and range, 
i . e . , the shorthand description i s equally accurate but more 
re a d i l y i n t e l l i g i b l e to readers of the notice. To know whether 
thei r property i s included, readers need only know what i s meant 
by "unincorporated land" and whether t h e i r property i s i n c i t y 
l i m i t s . The statutory requirement that the p e t i t i o n describe 
included land by section, or f r a c t i o n thereof, township and range 
has a l o g i c a l l y imputed l e g i s l a t i v e purpose of assuring that the 
proposed d i s t r i c t boundaries are accurately described. That 
purpose i s not frustrated by an equally accurate description 
which includes the entire county and excepts only incorporated 
c i t i e s except one named. 

This opinion i s l i m i t e d to the questions stated herein and 
should not be interpreted as an opinion concerning the l e g a l i t y 
of a p a r t i c u l a r incorporation proceeding. 

Sincerely, 

MICHAEL H. SMITH 
Assistant Attorney General 

MHS:rcp 



TAXATION: Bankrupt Railroads. Iowa Code §444.3(1985). Property 
taxes collected upon valuations excluded from use in computing 
the levy under section 444.3 s h a l l be distributed to the various 
taxing d i s t r i c t s i f collected within 60 days of delinquency. 
Property of railr o a d s that are not bankrupt or in bankruptcy 
proceedings at the time of levy s h a l l be included in computing 
the levy. (Hunacek to Johnson, Auditor of State, 8/6/85) #85-8-6(L) 

August 6, 1985 

Richard C. Johnson, CPA 
Office of Auditor of State 
State Capitol Building 
Des Moines, IA 50319 

Dear Mr. Johnson: 

We are in receipt of your request for an Attorney General 
Opinion regarding application of Iowa Code §444.3 (1985) to 
several railroads which were in bankruptcy proceedings in August 
1983. Your s p e c i f i c questions are: 

1. What i s the proper d i s p o s i t i o n of property 
taxes c o l l e c t i o n upon valuations excluded from use 
in computing the levy under Section 444.3 of the 
Code of Iowa, when those taxes are coll e c t e d within 
60 days after they have become delinquent, thereby 
avoiding the complications of Section 307.29 of the 
Code of Iowa? 

2. For what f i s c a l year can evaluations of the 
two railroads again be included in computing the 
levy under Section 444.3 of the Code of Iowa? 

Your questions w i l l be answered in the order presented. 
F i r s t , however, i t is helpful to review some background 
information. Chapter 444 of the Iowa Code sets out the general 
procedure for the levying of taxes in the various taxing 
d i s t r i c t s of the state. The property in each taxing d i s t r i c t i s 
assessed and valued as provided for in Iowa Code Chapter 441. 
When this has been accomplished, the County Auditor s h a l l apply a 
percentage rate of taxation "as w i l l raise the amount required 
for each taxing d i s t r i c t , and no larger amount." Iowa Code 
§444.3 (1985). This section also contains the following 
provision: 
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For purposes of computing the rate under this 
section, the adjusted taxable valuation of the 
property of the taxing d i s t r i c t does not include 
the valuation of property of a railway corporation 
or i t s trustee which corporation has been declared 
bankrupt or i s in bankruptcy proceedings. Nothing 
in the preceding sentence exempts the property of 
such railway corporation or i t s trustee from 
taxation and the rate computed under this section 
s h a l l be levied on the taxable property of such 
railway corporation or i t s trustee. 

This language was added to Iowa Code §444.3 by Chapter 1207, 
section 5, Acts of the Sixty-Ninth General Assembly, 1982 Regular 
Session. Section 6 of Chapter 1207 makes section 5 applicable to 
a l l f i s c a l years beginning after July 1, 1983. 

The potential problem noted in your opinion request i s that 
because the property of such rail r o a d s w i l l not be included in 
the valuation assessment, but are nonetheless quite e x p l i c i t l y 
stated by the statute to be subject to taxation, an amount may be 
raised which exceeds the amount needed by the l o c a l taxing 
d i s t r i c t s . This creates a potential c o n f l i c t with the other 
section of Iowa Code §444.3, quoted e a r l i e r , providing that the 
rate applied by the County Auditor s h a l l not raise to an amount 
exceeding that required for the taxing d i s t r i c t . 

Two railroads — the Chicago, Milwaukee, St. Paul & P a c i f i c 
Railroad Company and the Chicago, Rock Island and P a c i f i c 
Railroad Company — were s t i l l in bankruptcy proceedings in the 
federal d i s t r i c t court for the Eastern D i s t r i c t of I l l i n o i s in 
August, 1983. T i t l e to the assets of the l a t t e r r a i l r o a d passed 
to the Sioux Line Railroad Company on February 21, 1985. The 
Chicago, Rock Island and P a c i f i c Railroad was no longer in 
bankruptcy proceedings as of March, 1984. 

With th i s background in mind, we turn to your s p e c i f i c 
questions. 

1. Your f i r s t question is one of statutory construction. 
Several c o d i f i e d p r i n c i p l e s of statutory construction are 
relevant here. One i s that i f a general provision of a statute 
c o n f l i c t s with a special or l o c a l provision, both provisions 
s h a l l be construed, i f possible, so that e f f e c t i s given to 
both. If the c o n f l i c t between the provisions i s i r r e c o n c i l a b l e , 
the special or l o c a l provision prevails as an exception to the 
general provision. Iowa Code §4.7 (1985). Another i s that i f 
two statutes are i r r e c o n c i l a b l e , the statute l a t e s t in date of 
enactment p r e v a i l s . Iowa Code §4.8 (1985). 
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Application of these p r i n c i p l e s of statutory construction 
suggests that the provisions of the 1982 amendment constitute an 
exception to the general rule that an amount may not be raised in 
excess of the amount required for such taxing d i s t r i c t . This i s 
because the 1982 amendment deals with a s p e c i f i c circumstance, 
and was promulgated subsequent to the remainder of section 444.3. 

This conclusion i s consistent also with what we believe to be 
the l e g i s l a t i v e intent behind the 1982 amendment. Recognizing 
the uncertainties involved in c o l l e c t i n g taxes from a bankrupt 
r a i l r o a d , the l e g i s l a t u r e undoubtedly intended to insure that the 
counties did not r e l y on such e n t i t i e s when computing the tax 
rate. On the other hand, the statute c l e a r l y does not immunize 
these e n t i t i e s from tax-paying r e s p o n s i b i l i t i e s . This statute 
thus seems to be directed at insuring an adequate source of 
revenue for the counties. If a surplus should develop (and the 
existence of such a surplus i s by no means guaranteed, since 
other tax sources may prove delinquent), i t would seem that the 
l e g i s l a t u r e intended this surplus, along with a l l other tax 
revenues generated, to be distributed as usual. 

The possible effects of Iowa Code §444.7 should be 
mentioned. This statute makes i t a simple misdemeanor for the 
Board of Supervisors to authorize, or the County Auditor to carry 
upon the tax l i s t s for any year, an amount of tax for any public 
purpose in excess of the amount c e r t i f i e d or authorized as 
provided by law. The statute goes on to say that in the case of 
an excessive levy, " i t s h a l l be the duty of the County Auditor to 
reduce i t to the maximum amount authorized by law". We do not 
believe t h i s statute has any e f f e c t in the present case. In the 
f i r s t place, the potential surplus to which you refer arises by 
operation of section 444.3 and i s therefore "authorized by 
law". Thus, this surplus constitutes an exception to the 
prohibition imposed by section 444.7. Second, we believe that 
this statute refers to the s i t u a t i o n where the Auditor determines 
before tax payment that too much revenue w i l l be raised. Because 
delinquent r a i l r o a d taxes may or may not go to the county, Iowa 
Code §307.29, i t may not even be possible to determine whether a 
surplus exists u n t i l months after other taxpayers have paid their 
taxes. The state authorizes a reduction in levy, but does not 
authorize a refund of taxes already paid. Therefore, we do not 
believe that section 444.7 requires that surplus tax raised by 
operation of the 1982 amendment to §444.3 be reduced. 

For the preceding reasons, we believe that the answer to your 
f i r s t question i s : a l l sums generated by operation of section 
444.3 should be d i s t r i b u t e d to the various taxing d i s t r i c t s . 
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2. We believe that the valuations of the two railro a d s 
mentioned can be included in computing the tax levy for any 
f i s c a l year which, at the time the levy i s computed, the 
railroads are not in bankruptcy proceedings or declared 
bankrupt. This conclusion follows from our interpretation of the 
l e g i s l a t i v e intent behind the 1982 amendments to section 444.3. 
We have interpreted this provision as being designed to insure 
that taxing d i s t r i c t s do not r e l y on bankrupt railroads as a 
source of revenue. It i s , e s s e n t i a l l y , a planning provision. 
These planning decisions are made at the time of the tax levy. 
It i s at this time that the county must determine whether certain 
property w i l l or w i l l not be considered in making the valuation. 

Sincerely, 

MARK HUNACEK 
Assistant Attorney General 

MH: sa 



MUNICIPALITIES: Amendment to Veteran's Preference under C i v i l 
Service. Iowa Code §§ 4.5, 19A.9(21), 400.10, 400.11 (1985). 
Senate F i l e 266, which amends the veterans preference provisions 
of the c i v i l service, applies only to c e r t i f i e d e l i g i b l e l i s t s 
c e r t i f i e d a f t e r the amendment's e f f e c t i v e date of July 1, 1985. 
The additional points to be added to a veteran's grade or score 
are added to the grade or score of veterans q u a l i f y i n g for 
passage of the examination for appointment to a p o s i t i o n . 
(DiDonato to O'Kane, State Representative, 8/6/85) #85-8-5(L) 

August 6, 1985 

The Honorable Jim O'Kane 
State Representative 
1815 Rebecca Street 
Sioux City, Iowa 51103 

Dear Representative O'Kane: 

You have requested an opinion of the Attorney General 
regarding the application of that portion of Senate F i l e 266 
which amended the veteran's preference provision of Iowa Code 
§ 400.10 (1985), e f f e c t i v e July 1, 1985. The questions you have 
presented are: 

1. Does Section 2 of Senate F i l e 266, 
which amends Section 400. 10 of the Code, 
apply to c e r t i f i e d c i v i l service l i s t s i n 
existence on the e f f e c t i v e date of Senate 
F i l e 266, or only to those c i v i l service 
l i s t s which are c e r t i f i e d a f t e r July 1, 1985? 

2. When should the f i v e points be added 
to "the veteran's grade or score attained i n 
q u a l i f y i n g examinations f o r appointment?" 
Should these points be added a f t e r a l l 
examinations are completed ( i . e . o r a l , 
written, a g i l i t y , etc.) and aft e r the scores 
have been averaged, or to the score for each 
i n d i v i d u a l examination, or to the aggregate 
t o t a l of a l l examination scores p r i o r to 
computing an average f i n a l score f o r ranking 
purposes? 

I. 

Pursuant to section two of Senate F i l e 266, the f i r s t 
paragraph of Iowa Code § 400.10 i s amended to read as follows: 

In a l l examinations and appointments 
under this chapter, other than promotions and 
appointments of chief of the p o l i c e depart-
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ment and chief of the f i r e department, 
honorably discharged veterans from the 
m i l i t a r y or naval forces of the United States 
i n any war i n which the United States has 
been engaged, including the Korean C o n f l i c t 
at any time between June 25, 1950 and January 
31, 1955, both dates i n c l u s i v e , and the 
Vietnam C o n f l i c t beginning August 5, 1964, 
and ending May 7, 1975, both dates i n c l u s i v e , 
and who are c i t i z e n s and residents of this 
state, s h a l l have f i v e points added to the 
veteran's grade or score attained i n q u a l i 
fying examinations for appointment to posi
tions and f i v e additional points added to the 
grade or score i f the veteran has a service-
connected d i s a b i l i t y or i s receiving compen
sation, d i s a b i l i t y benefits or pension under 
laws administered by the veterans administra
t i o n . An honorably discharged veteran who 
has been awarded the Purple Heart for d i s 
a b i l i t i e s incurred i n action s h a l l be con
sidered to have a service-connected d i s 
a b i l i t y . However, the points s h a l l be given 
only upon passing the exam and s h a l l not be 
the determining f a c t o r i n passing. ) 

P r i o r to the enactment of Senate F i l e 266, Iowa Code 
§ 400.10 (1985) provided that honorably discharged veterans who 
were q u a l i f i e d to be on the c e r t i f i e d e l i g i b l e l i s t were e n t i t l e d 
to appointment to a c i v i l service p o s i t i o n over other persons on 
the c e r t i f i e d e l i g i b l e l i s t . Zanfes v. Olson, 232 Iowa 1169, 
1174, 7 N.W.2d 901, 903 (1943). The c e r t i f i e d e l i g i b l e l i s t i s 
the l i s t of the names c e r t i f i e d by the C i v i l Service Commission 
to the c i t y council of the ten persons who q u a l i f y with the 
highest standing as a r e s u l t of examinations for the p o s i t i o n to 
be f i l l e d . Iowa Code § 400.11 (1985). Senate F i l e 266 changes 
the preference to be given to. veterans seeking municipal employ
ment under c i v i l service from that of an absolute preference when 
on the c e r t i f i e d e l i g i b l e l i s t to that of an additional f i v e or 
ten points added to the veteran's passing score. Under the terms 
of the amendment, a l l veterans who receive a passing score are 
e n t i t l e d to have an additional f i v e points added to the score. 
If the veteran has a service-connected d i s a b i l i t y or i s receiving 
compensation, d i s a b i l i t y benefits or pension under the laws the 
veterans administration administers, the veteran i s e n t i t l e d to 
another f i v e points added to h i s or her passing score. 

Section two of Senate F i l e 266 also makes the changes i n 
the preference afforded to veterans applicable to jobs f i l l e d 
through a point-rated q u a l i f y i n g examination i n a l l p o l i t i c a l 
subdivisions of the state. Section 1.4, Senate F i l e 266. 
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The additional f i v e points added to a veteran's score should 
be applied only to c e r t i f i e d e l i g i b l e l i s t s c e r t i f i e d after 
July 1, 1985. Statutes are presumed to be prospective i n opera
t i o n unless expressly made ret r o a c t i v e . Iowa Code § 4.5 (1985). 
There i s no language i n the amendment suggesting that the change 
i n the manner of applying veteran's preference i s to effect 
e x i s t i n g c e r t i f i e d e l i g i b l e l i s t s . The prospective only applica
t i o n of Senate F i l e 266 i s i n accord with the general p r o h i b i t i o n 
against changing a c i v i l service l i s t of e l i g i b l e persons or 
regrading on a d i f f e r e n t basis, thereby changing the r e l a t i v e 
standing of the e l i g i b l e s , a f t e r the l i s t has been published and 
the i d e n t i t y of the applicants made known. 3 McQuillin, 
Municipal Corporations,§ 12.79 (1982). 

II. 
It i s the opinion of t h i s o f f i c e that the additional points 

which a veteran i s e n t i t l e d to pursuant to Senate F i l e 266 are to 
be added to the grade or score which i s used to determine whether 
the applicant has achieved a grade or score q u a l i f y i n g for 
passage of the examination. The additional points are not added 
to a veteran's grade or score received i n q u a l i f y i n g examinations 
before the score has been s u f f i c i e n t l y computed to be used to 
determine whether i t i s a passing grade or score. The goal i n 
construing a statute i s to ascertain the l e g i s l a t i v e intent. The 
language used, the objects sought to be accomplished and the 
e v i l s and mischiefs sought to be remedied may be considered. The 
statute w i l l be given a reasonable construction which w i l l best 
e f f e c t i t s purpose rather than one which w i l l defeat i t . Hansen 
v. State, 298 N.W.2d 263, 265 (Iowa 1980). The points to-b~e 
added to a veteran's grade or score are added to the "grade or 
score attained i n q u a l i f y i n g examinations for appointment" and 
" s h a l l be given only upon passing the exam and s h a l l not be the 
determining factor i n passing." This language indicates that the 
points are added to a veteran's f i n a l grade or score achieved 
aft e r taking a l l q u a l i f y i n g examinations and only i f that score 
i<s a passing score. To apply the additional points to an aggre
gate score, which i s not the f i n a l grade or score, with the 
e f f e c t of increasing the f i n a l score by less than f i v e or ten 
points, would f r u s t r a t e the intent of the l e g i s l a t u r e to give 
each veteran the advantage of at least f i v e additional points. 
Further evidence as to the l e g i s l a t i v e intent i n enacting Senate 
F i l e 266 may be gleaned from a purview of s i m i l a r language 
concerning the application 1 of veteran's preference under the 
state merit system. I t appears that the l e g i s l a t i v e intent i n 
changing the manner i n which veteran's preference i s applied 
under c i v i l service i s to make that practice comparable to 
veteran's preference under the state merit system. Iowa Code 
§ 19A.9(21) (1985) provides that: 
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For veterans preference . . . [veterans] 
s h a l l have f i v e points added to the grade or 
score attained i n q u a l i f y i n g examinations for 
appointment to jobs. 

Veterans who have a service-connected 
d i s a b i l i t y or are receiving compensation, 
d i s a b i l i t y benefits or pension under laws 
administered by the veterans administration 
s h a l l have ten points added to the grades 
attained i n q u a l i f y i n g e x a m i n a t i o n s . . . . 

The language of Senate F i l e 266 that "[veterans] have f i v e 
points added to the veteran's grade or score attained i n q u a l i 
fying examinations f o r appointment" i s nearly i d e n t i c a l to the 
applicable language i n § 19A.9(21). Under the merit system, the 
additional veterans preference points are added onto the f i n a l 
score achieved by the veteran. I f a q u a l i f y i n g examination 
consists of more than one part, the additional points are added 
to the f i n a l score determined from the scores on each part. 570 
I.A.C. § 5.9(2)(4). A l e g i s l a t u r e i s presumed to know the 
construction of a statute by the executive department. John 
Hancock Mutual L i f e Insurance Co. v. L o o k i n g b i l l , 218 Iowa 373, 
387, 253 N.W. 604, 611 (1934). This administrative i n t e r p r e t a 
t i o n of the language of § 19A.9(21) furthers the view that i t i s 
the l e g i s l a t i v e intent that the comparable language of Senate 
F i l e 266 would also require that the additional points be added 
onto a veteran's grade or score used to determine whether the 
examination i s passed. See Shinrone Farms, Inc. v. Gosch, 319 
N.W.2d 298, 305 (Iowa 198TT. 

In conclusion, the portion of Senate F i l e 266 amending the 
veterans preference provisions of the c i v i l service applies only 
to c e r t i f i e d e l i g i b l e l i s t s c e r t i f i e d after the amendment's 
ef f e c t i v e date of July 1, 1985. The additional points to be 
added to a veteran's grade or score are added to the grade or 
score of veterans q u a l i f y i n g f o r passage of the examination f o r 
appointment to a po s i t i o n . 

Sincerely, 

ANN DiDONATO 
Assistant Attorney General 

AD:rep 



CRIMINAL LAW: Obscene Materials. Iowa Code §§ 728.1(1), 
728.1(2), 728.3, 728.4 (1985). An opinion w i l l not be rendered 
on an issue which i s presently the subject of l i t i g a t i o n . In 
order for a s e l l e r of magazines containing advertisements for 
hard core pornography to be convicted of aiding and abetting the 
sale of hard core pornography as proscribed in § 728.4, proof 
that the s e l l e r had prior knowledge that hard core pornography 
was being offered would be required. (Dorff to Van Maanen, State 
Representative, 8/6/85) #85-8-4(L) 

August 6, 1985 

The Honorable Harold Van Maanen 
State Representative/'District 64 
Rural Route 5 
Oskaloosa, Iowa 52577 

Dear Representative Van Maanen: 

You have requested an opinion of the Attorney General 
concerning the e f f e c t of Iowa's obscenity law on the display and 
sale of magazines. The following questions are posed for our 
consideration: 

1. Could a v i o l a t i o n of Iowa Code sections 728.2 and 728.3 
be found where the cover of a magazine constituting "obscene 
material" is v i s i b l e to minors although the magazine contents are 
not accessible to minors and the cover i t s e l f i s not "obscene"? 

2. Could the sale of magazines that contain advertisements 
for "hard core pornography" be found to constitute a v i o l a t i o n of 
Iowa Code section 728.4? 

Section 728.2 provides as follows: 

Any person, other than the parent or 
guardian or the minor, who knowingly 
disseminates or exhibits obscene material to 
a minor, including the exhibition of obscene 
material so that i t can be observed by a 
minor on or o f f the premises where i t i s 
displayed, i s g u i l t y of a public offense and 
s h a l l upon conviction be g u i l t y of a serious 
misdemeanor. 

Section 728.3 prohibits knowingly admitting a minor to premises 
where obscene materials are exhibited, and provides: 
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1. A person who knowingly s e l l s , gives, 
d e l i v e r s , or provides a minor who i s not a 
c h i l d with a pass or admits the minor to 
premises where obscene material i s exhibited 
i s g u i l t y of a public offense and upon 
conviction i s g u i l t y of a serious 
misdemeanor. 

2. A person who knowingly s e l l s , gives, 
d e l i v e r s , or provides a c h i l d with a pass or 
admits a c h i l d to a premise where obscene 
material i s exhibited i s g u i l t y of a public 
offense and upon conviction i s g u i l t y of an 
aggravated misdemeanor. 

The term "obscene material" i s defined in § 728.1(1) as 
follows: 

1. "Obscene material" i s any material 
depicting or describing the genitals, sex 
acts, masturbation, excretory functions or 
sadomasochistic abuse which the average 
person, taking the material as a whole and 
applying contemporary community standards 
with respect to what i s suitable material for 
minors, would find appeals to the prurient 
interest and i s patently offensive; and the 
material, taken as a whole, lacks serious 
l i t e r a r y , s c i e n t i f i c , p o l i t i c a l or a r t i s t i c 
value. 

The word "material" is defined in § 728.1(2): 

2. "Material" means any book, magazine, 
newspaper or other printed or written 
material or any picture, drawing, photograph, 
motion picture, or other p i c t o r i a l represen
tation of any statue or other figure, or any 
recording, t r a n s c r i p t i o n or mechanical, 
chemical or e l e c t r i c a l reproduction or any 
other a r t i c l e s , equipment, machines or 
materials. 

Your f i r s t question is whether a magazine constituting 
"obscene material" i s "exhibited" to a minor when only a non-
obscene cover can be seen. 

In Roth v. United States, 354 U.S. 476, 77 S. Ct. 1304, 1 
L. Ed. 2d 1498 (1957), the United States Supreme Court f i r s t set 
forth the standard presently adhered to, that materials must be 
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judged "as a whole" in determining whether they constitute 
obscenity. The defendant in Roth was a New York business 
operator who published and sold books, photographs and 
magazines. He used c i r c u l a r s and advertising matter to s o l i c i t 
sales. He was convicted on a charge of mailing obscene c i r c u l a r s 
and advertising, as well as an obscene book, in v i o l a t i o n of a 
federal obscenity statute. In upholding his conviction, the 
Supreme Court stated, 

"The test in each case i s the e f f e c t of the 
book, picture or publication considered as a 
whole, not upon any p a r t i c u l a r c l a s s , but 
upon a l l those whom i t i s l i k e l y to reach. 
In other words, you determine i t s impact upon 
the average person in the community. The 
books, pictures and c i r c u l a r s must be judged 
as a whole, in t h e i r entire context, and you 
are not to consider detached or separate 
portions in reaching a conclusion." 16^., 354 
U.S. at 490, 77 S. Ct. at 1312, 1 L. Ed. 2d 
at 1510. 

A decade l a t e r , the United States Supreme Court addressed 
the issue whether a state may prohibit the sale of l i t e r a r y 
materials deemed harmful to minors, despite the fact that sale of 
such materials to adults was lawful. In Ginsberg v. New York, 
390 U.S. 629, 88 S. Ct. 1274, 20 L. Ed. 2d 195 (1968), the Court 
recognized that the welfare of children i s a subject within a 
state's power to regulate. This power extends to the regulation 
and r e s t r i c t i o n on a v a i l a b i l i t y of material condemned by the 
statute as harmful to minors. Id., 390 U.S. at 639, 88 S. Ct. at 
1280, 20 L. Ed. 2d at 203. Two reasons are cited by the Court i n 
Ginsberg as j u s t i f i c a t i o n for placing l i m i t a t i o n s upon the 
a v a i l a b i l i t y of sex materials to minors. F i r s t , parents are 
e n t i t l e d to the support of laws designed to aid the discharge of 
their r e s p o n s i b i l i t i e s for t h e i r children's well-being. Id., 390 
U.S. at 639, 88 S. Ct. at 1280, 20 L. Ed. 2d at 203-04. Second, 
the state i t s e l f has an independent interest in the well-being of 
i t s youth. Id., 390 U.S. at 640, 88 S. Ct. at 1281, 20 L. Ed. 2d 
at 204. Thus, in order to sustain state power to exclude 
material defined as obscene by a p a r t i c u l a r statute, i t must 
merely be shown that i t was not i r r a t i o n a l for the l e g i s l a t u r e to 
find that exposure to such materials i s harmful to minors. Id., 
390 U.S. at 641, 88 S. Ct. at 1281, 20 L. Ed. 2d at 205. 

Applying the foregoing legal p r i n c i p l e s , a federal d i s t r i c t 
court recently upheld a Minnesota obscenity statute containing 
similar language to the statute scrutinized in Ginsberg. In 
Upper Midwest Bookseller's v. City of Minneapolis, 602 F. Supp. 
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1361 (D.C. Minn. 1985), a Minneapolis bookseller brought s u i t 
challenging a statute requiring that certain sexually e x p l i c i t 
books, magazines and other materials deemed harmful to minors be 
kept in sealed wrappers and that covers of certain materials be 
blocked with opaque covers. The bookseller argued that Ginsberg 
requires that a p a r t i c u l a r work be considered "as a whole" i n 
determining whether i t f a l l s within the category of obscenity. 
Following t h i s argument, a piece of work containing a sexually 
e x p l i c i t cover which would be "obscene" i f standing alone, i s not 
"obscene" when considered as a whole, providing the cover bears a 
r a t i o n a l relationship to the rest of the work. The court 
rejected the bookseller's argument, however, stating: 

"The 'as a whole' standard has been developed 
by the Supreme Court in the context of 
l e g i s l a t i o n which banned outright the 
d i s t r i b u t i o n or possession of certain 
materials deemed obscene to either minors or 
adults. In such a context, i t makes sense to 
treat the work as a whole, since the issue i s 
whether i t i s appropriate for individuals to 
purchase and read or view the entire work. 
In the instant case, by contrast, the primary 
concern which prompted the l e g i s l a t i o n was 
the display of materials which are harmful to 
minors. A c h i l d who walks into a store which 
openly displays material with sexually 
e x p l i c i t covers may be harmed simply by 
viewing those covers. In e f f e c t , to a c h i l d 
who may never acquire and read or view the 
entire work, the cover of the book or 
magazine i s the 'work as a whole'". Id. at 
1369. (emphasis in o r i g i n a l ) . 

The Eighth C i r c u i t Court of Appeals, which i s the federal 
appellate court with j u r i s d i c t i o n over Iowa, w i l l hear arguments 
in September on that case. This may resolve cons t i t u t i o n a l 
questions regarding the display or exhibition of obscene 
materials to minors. That case may decide the issue whether 
covers may be, or must be, judged separately from the work as a 
whole i f minors do not have access to the work as a whole. 
Because we would construe a statute to avoid an unconstitutional 
r e s u l t (see Hines v. I l l i n o i s Central Gulf R.R., 330 N.W.2d 284, 
290 (Iowa 1983)), we would defer r u l i n g on t h i s question u n t i l 
a f t e r the decision of that case. It has been the p o l i c y of t h i s 
Office to deny opinions where issues are pending in l i t i g a t i o n . 
120 I.A.C. 1.5(3)(a); 1972 Op.Att'yGen. 686. 

We would therefore at this time respectfully deny your 
request for an opinion on the f i r s t question. 
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In answer to your second question, i t i s unlikely that the 
sale of magazines containing advertisements for "hard core 
pornography" would i t s e l f be found to constitute a v i o l a t i o n of 
Iowa Code section 724.4. Section 728.4 in i t s present form 
appears to be aimed at those who d i r e c t l y s e l l or of f e r for sale 
hard core pornographic material, rather than those who s e l l or 
offer for sale materials containing advertisements for such 
materials. Under Iowa law, "[t]he o f f e r for sale means no more 
than to put on the market." Wolf v. Lodge, 140 N.W.2d 429, 159 
Iowa 162, 167 (1913). This opinion i s also based upon the pl a i n 
language of the statute i t s e l f which proscribes the sale or o f f e r 
for sale of material "depicting" specified sex acts. If the 
advertisement does not "depict" the sex acts proscribed therein, 
a conviction under the present statute would not be possible. 

By putting material containing advertisements for hard core 
pornography on the shelves, however, under proper facts 
convictions for aiding and abetting the sale of hard core 
pornography could conceivably occur. Chapter 703 of the Iowa 
Code would appear to provide a basis for prosecuting defendants 
under th i s theory. In such cases, evidence that the defendant 
" w i l l f u l l y associated himself in some way with the criminal 
venture and w i l l f u l l y participated in i t as he would in something 
he wished to bring about" would be necessary for a conviction to 
be upheld. See United States v. Wilford, 710 F.2d 439, 448 (8th 
C i r . 1983); see also State v. Galvan, 297 N.W.2d 344, 349 (Iowa 
1980). The requirement under section 728.4 that the defendant 
"knowingly" s e l l or of f e r the material for sale requires that the 
s e l l e r must be "aware of the character of the matter." Iowa Code 
section 728.1(4). Thus, proof that a s e l l e r of a magazine was 
aware that i t contained advertisements for hard core pornography 
would be necessary at the outset in order to uphold a 
conviction. Second, the s e l l e r must be "aware of the character" 
of the "hard core pornography" i t s e l f . Depending upon the 
sp e c i f i c advertisement, the character of the work as a whole may 
or may not be ascertainable from the advertisement i t s e l f . If 
the true "character of the matter" i s not ascertainable from the 
advertisement i t s e l f , d i f f i c u l t i e s could arise in establishing 
that the s e l l e r offered for sale material which he "knew" to be 
hard core pornography. In other words, proof that the defendant 
had prior knowledge that hard core pornography was being offered 
for sale would be required in order to uphold a defendant's 
conviction. See State v. Buttolph, 204 N.W.2d 824, 825 (Iowa 
1972). Such proof could be made by circumstantial evidence as 
well as by d i r e c t evidence i f available. Id. at 825. 

We would point out that this opinion concerns convictions 
which could t e c h n i c a l l y occur under the statutes. Whether a 
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given set of facts violated the criminal laws i s to be determined 
by a jury or judge and not by an Attorney General's Opinion. 
Whether criminal charges would be brought in the circumstances 
here discussed rests within the sound di s c r e t i o n of the county 
attorney. 1980 Op.Att'yGen. 102, 106. 

Sincerely, 

DAVID L. DORFF x—> 
Assistant Attorney General 

DLD/cal 



COMPTROLLER; Federal Regulation of Social Security Number 
Information. PL 93-579; 5 U.S.C. § 5 5 3 ( c ) ( 2 ) ( C ) ( i - i i ) . State 
may require disclosure of employee's s o c i a l security number; 
number may subsequently be used i n conjunction with benefit 
programs. (Galenbeck to Krahl, State Comptroller, 8/6/85) #85-8-3(L) 

August 6, 1985 

Mr. William L. Krahl 
State Comptroller 
LOCAL 

Dear Mr. Krahl: 

You have requested an Attorney General's opinion whether the 
Off i c e of the State Comptroller i s required by law to assign an 
employee of the State an i d e n t i f i c a t i o n number other than a 
s o c i a l security number i f the employee so desires. Of p a r t i c u l a r 
relevance i s a section of Public Law 93-579, known as the "Priva
cy Act of 1974." Portions of this act were incorporated into the 
United States Code at 5 U.S.C. § 552. However, the following 
section was not incorporated into the Code: 

"Section 7. (a)(1) It s h a l l be unlawful for any 
Federal, State or l o c a l government agency to deny to 
any i n d i v i d u a l any r i g h t , benefit, or p r i v i l e g e provid
ed by law because of such individuals r e f u s a l to 
disclose his s o c i a l security account number. 

(a) (2) . . . . 

(b) Any Federal, State or l o c a l government agency 
which requests an i n d i v i d u a l to disclose h i s s o c i a l 
security account number s h a l l inform that i n d i v i d u a l 
whether that disclosure i s mandatory or voluntary, by 
what statutory or other authority i t i s s o l i c i t e d , and 
what uses w i l l be made of i t . 

The above quoted section 7 has been p a r t i a l l y repealed by 42 
U.S.C. § 4 0 5 ( c ) ( 2 ) ( C ) ( i - i i ) : 
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" ( C ) ( i ) It i s the p o l i c y of the United States that any 
State (or p o l i t i c a l subdivision thereof) may, i n the 
administration of any tax, general public assistance, 
driver's license, or motor vehicle r e g i s t r a t i o n law 
within i t s j u r i s d i c t i o n , u t i l i z e the s o c i a l security 
account numbers issued by the Secretary for the purpose 
of establishing the i d e n t i f i c a t i o n of individuals 
affected by such law, and may require any i n d i v i d u a l 
who i s or appears to be so affected to furnish to such 
State (or p o l i t i c a l subdivision thereof) or any agency 
thereof having administrative r e s p o n s i b i l i t y f o r the 
law involved, the s o c i a l security account number (or 
numbers, i f he has more than one such number) issued'tb 
him by the Secretary. 

( i i ) I f and to the extent that any provision of 
Federal law heretofore enacted i s inconsistent with the 
policy set f o r t h i n clause (i) of t h i s subparagraph, 
such provision s h a l l , on and a f t e r October 4, 1976, be 
n u l l , void, and of no e f f e c t . " 

See also, 42 U.S.C. § 602(a) (25). Case law discussions of the 
two quoted are not p a r t i c u l a r l y h e l p f u l to resolution of the 
l e g a l questions presented here. But see, Stevens y. Berger, 428 
F.Supp. 896 (U.S. D i s t . Ct.; E.D.N.Y., 1977); Chambers v. K l e i n , 
419 F.Supp. 569 (U.S. D i s t . Ct.; N.J.; 1976); McElrath, et a l . " v . 
Califano, et a l . , No. 77 C 3194, U.S. Dist. Ct., N.D. 111., E.D. 
( S l i p Opinion, May 23, 1978). 

Your question i s best answered by i d e n t i f y i n g guidelines 
drawn from a j o i n t reading of section 7 of the Privacy Act and 42 
U.S.C. § 405(c)(2)(C)(i): 

,1. Your o f f i c e may require disclosure by employ
ees of t h e i r s o c i a l security number since 
t h i s information i s e s s e n t i a l to federal and 
state income tax withholding records. 42 
U.S.C. § 405(C)(2)(C)(k). 

2. I f i n d no statutory l i m i t a t i o n i n Public Law 
93-579 on the use, by your o f f i c e , of s o c i a l 
security numbers lawfully obtained for tax 
purposes. In other words, the Privacy Act of 
1974 does not appear to outlaw use of a 
s o c i a l security number as an access number 
("key i d e n t i f i e r " ) for non-tax information. 
The State of Iowa may, therefore, use 
employee s o c i a l security numbers i n 
conjunction with benefit programs r e l a t i n g to 
health, l i f e , and d i s a b i l i t y insurance. 
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In conclusion, the Privacy Act of 1974 does l i m i t use of 
s o c i a l security number information by the State of Iowa. Howev
er, within the context of an employer-employee r e l a t i o n s h i p , 
disclosure of a s o c i a l security number i s mandatory. Once 
disclosure of the number has occurred, Public Law 93-579 does not 
require the O f f i c e of the State Comptroller to issue an employee 
a separate i d e n t i f i c a t i o n number. 

Sincerely, 

Assistant Attorney General -

SMG/cjc 



CIVIL RIGHTS: AGE DISCRIMINATION: POLICE OFFICER AND FIRE FIGHTER 
RETIREMENT BENEFIT ALLOWANCE. 29 U.S.C. § 621; Iowa Code 
Chapters 411, 601A (1985); §§ 411.1(11), 411.1(13), 411.6(l)(a), 
411.6(2). Chapter 411 does not discriminate on the basis of age 
by f a i l i n g to necessarily provide increased benefits for 
additional longevity of service beyond twenty-two years. 
(Baustian to Mclntee, State Representative, 8/5/85) #85-8-2(L) 

August 5, 1985 

The Honorable John E. Mclntee 
State Representative 
House of Representatives 
L O C A L 

Dear Representative Mclntee: 

You have requested an opinion of the Attorney General 
concerning Iowa Code section 411.6(1)(a) (1985). Your inquiry 
notes that Chapter 411 provides a retirement system for p o l i c e 
o f f i c e r s and f i r e f i g h t e r s and provides a service retirement 
allowance for a member who s h a l l have attained the age of f i f t y -
f i v e and s h a l l have served twenty-two years or more. Your 
inquiry further notes that one i n d i v i d u a l may q u a l i f y f o r a f u l l 
service retirement allowance at age f i f t y - f i v e by completing 
twenty-two years of service, while another i n d i v i d u a l may 
complete twenty-five years or more of service before achieving 
the second required q u a l i f i c a t i o n of reaching age f i f t y - f i v e , 
with no necessary increase i n the retirement allowance, and asks 
whether th i s constitutes age discrimination. 

The service retirement allowance for p o l i c e o f f i c e r s and 
f i r e f i g h t e r s i n a l l instances, s h a l l equal one-half of the 
member's average f i n a l compensation. Iowa Code section 411.6(2) 
(1985). "Average f i n a l compensation" means the average earnable 
compensation of the member during the three years of service the 
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member earned the member's highest salary as a p o l i c e o f f i c e r or 
f i r e f i g h t e r . Iowa Code section 411.1(13) (1985). Earnable 
compensation i s computed with consideration f o r the "member's 
rank or p o s i t i o n including compensation for longevity." Iowa 
Code section 411.1(11) (1985). Thus, additional years of service 
may have a b e n e f i c i a l e f f e c t on the amount of the retirement 
allowance i n that a member's earnable compensation may increase 
due to further promotion and longevity. Your question, then, i s 
whether the absence i n the computation formula for the service 
retirement allowance of a s p e c i f i c longevity factor discriminates 
on the basis of age. 

In our opinion,'the statute i n question does not r e s u l t i n 
age discrimination as defined by federal law and the l e g i s l a t i v e 
determination i n question i s not, therefore, precluded by the 
Supremacy Clause of the United States Constitution. 

A prima f a c i e case to e s t a b l i s h a v i o l a t i o n of the Age 
Discrimination i n Employment Act, 29 U.S.C. § 621, requires the 
following substantive elements: 

(a) that an employee covered by the act (b) has 
suffered an unfavorable employment action by an 
employer covered by the Act (c) under circum
stances i n which the employee's 'age was a de
termining factor' i n the action i n the sense that 
'but f o r ' his employer's motive to discriminate 
against him because of h i s age, he would not [have 
suffered the action]. 

Lovelace v. Sherwin-Williams Co., 681 F.2d 230, 238 (4th C i r . 
1982). 

Leaving aside the question of whether continuing to make 
contributions toward a retirement fund i s "unfavorable employment 
action," the s i t u a t i o n described i n the question posed i s not one 
where age i s a determining f a c t o r . Indeed, the concern expressed 
i n your question i s with the s i t u a t i o n where two individuals the 
same age may receive the same service retirement allowance when 
one may have completed a greater number of years of service. The 
employment action i n that s i t u a t i o n i s based on the f a i l u r e to 
complete the required years of service. 

The Age Discrimination i n Employment Act, 29 U.S.C. § 621, 
has a primary purpose to promote the employment of older persons 
based on t h e i r a b i l i t y . 1 H. E g l i t , Age Discrimination, § 16.02 
(1984). (The provisions of Iowa Code Chapter 601A applicable to 
age discrimination have a s i m i l a r purpose. Cf. 240 Iowa Admin. 
Code section 5.1 (Act seeks to avoid exclusion from an employment 
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r i g h t because of a r b i t r a r y age l i m i t a t i o n ) . ) Nothing i n Iowa 
Code Chapter A l l provides that benefits w i l l be reduced for older 
employees, or i n any way deters older employees from continuing 
employment. 

Sincerely, 

TERESA BAUSTIAN 
Assistant Attorney General 

TB/jds 



MOTOR VEHICLES: Personalized Registration Plates. Iowa Code 
§321.34(5) (1985). Department of Transportation has statutory 
authority to require $25 application fee for personalized license 
plates replaced during r e g i s t r a t i o n year in which new metal plates are 
issued. (Ewald to Angrick, C i t i z e n s ' Aide/Ombudsman 8/2/85) #85-8-1(L 

August 2, 1985 

Mr. William P. Angrick, II 
C i t i z e n s ' Aide/Ombudsman 
Cit i z e n s ' Aide Office 
Capitol Complex 
Des Moines, Iowa 50319 

Dear Mr. Angrick: 

You have requested the Attorney General's opinion on the 
following question: 

Does the Iowa Department of Transportation have 
statutory authority to require persons with current 
personalized license plates to reapply and pay a $25 
application fee when the state issues new license 
plates? 

The c o n t r o l l i n g statute i s Iowa Code §321.34 (5)"a" and "b" 
(1985), which states: 

5. Personalized r e g i s t r a t i o n plates 

a. Upon application and the payment of a fee of twenty-
fi v e d o l l a r s , the director may issue to the owner of a 
motor vehicle registered in this state or a t r a i l e r with 
a gross weight of one thousand pounds or less, 
personalized r e g i s t r a t i o n plates marked with i n i t i a l s , 
l e t t e r s , or a combination of numerals and l e t t e r s 
requested by the owner. Upon receipt of the 
personalized r e g i s t r a t i o n plates, the applicant s h a l l 
surrender the regular r e g i s t r a t i o n plates to the county 
treasurer. The fee for issuance of the personalized 
r e g i s t r a t i o n plates s h a l l be in addition to the regular 
annual r e g i s t r a t i o n fee. 

b. The county treasurer s h a l l validate personalized 
r e g i s t r a t i o n plates in the same manner as regular 
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re g i s t r a t i o n plates are validated under t h i s section at 
an annual fee of fi v e d o l l a r s in addition to the regular 
annual r e g i s t r a t i o n fee. 

The Department of Transportation (DOT) interprets this 
statute to mean that the $5 annual fee applies only when the 
county treasurer validates a personalized r e g i s t r a t i o n plate. On 
the other hand, i f the owner of a personalized plate replaces the 
plate in a r e g i s t r a t i o n year during which the state i s issuing 
new metal r e g i s t r a t i o n plates, then the person must reapply and 
pay the $25 issuance fee rather than the $5 va l i d a t i o n fee. In 
both cases, the fee is in addition to the regular annual 
r e g i s t r a t i o n fee. 

This practice of the DOT does not appear to be inconsistent 
with i t s own rules which provide that "renewal fees" for 
personalized plates are due at the same time as r e g i s t r a t i o n 
fees. See 820 Iowa Administrative Code [07,D]11.41 (2)"d" (7) and 
11.41(5). Those rules, according to the DOT, have always 
employed the term "renewal fee" to mean "validation fee", and the 
term " i n i t i a l fee" to mean "issuance fee". While i t would have ) 
been preferable for the rules to have repeated the statutory 
terms, we do not find the rules to be u l t r a vires or otherwise 
i n v a l i d , or the DOT's construction of them to be unreasonable. 
Darneron v. Neumann Bros., Inc., 339 N.W.2d 160, 162 (Iowa 1983) 
(administrative interpretation of i t s own rules controls unless 
p l a i n l y erroneous or inconsistent); Meads v. Social Services, 366 
N.W.2d 555, 558 (Iowa 1985). 

Although the meaning of a statute i s always a matter of law, 
deference i s also given to an agency's interpretation of a 
statute which i t administers. Mathis v. State Conservation 
Commission, N.W.2d , (Iowa 1985); Johnson v. Charles C i t y 
Community Schools Board, 368 N.W.2d 74, 82 (Iowa 1985); B a l l s t a d t 
v. Iowa Dept. of Revenue, 368 N.W.2d 147, 148 (Iowa 1985). Cf. 
Good v. Iowa C i v i l Rights Commission, 368 N.W.2d 151, 155 (Iowa 
1985) (court may give "some weight" to agency int e r p r e t a t i o n ) . 

The statute, which has been amended a number of times, now 
requires a $25 issuance fee for personalized r e g i s t r a t i o n plates 
and an annual $5 va l i d a t i o n fee. However, before 1975 there were 
no personalized plates and new plates or val i d a t i o n stickers were 
issued every year for an annual r e g i s t r a t i o n fee. See, e.g., 
Iowa Code §321.34 (1973). In 1975 the l e g i s l a t u r e authorized the 

I 
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issuance of personalized plates upon application and payment of a 
$25 fee in addition to the regular annual r e g i s t r a t i o n fee. 1975 
Iowa Acts, ch. 174, §2. The personalized plates were to be 
validated in the same manner as regular plates. Id. 

In 1977 the l e g i s l a t u r e added a provision which required an 
additional $5 annual v a l i d a t i o n fee for personalized plates. 
1977 Iowa Acts ch. 103, §10. 

In 1980 section 321.34 was amended to allow handicapped 
plates, prisoner of war plates, and national guard plates for an 
additional annual r e g i s t r a t i o n fee of $5 ($15 for POW pl a t e s ) , 
but with no additional annual v a l i d a t i o n fee. 1980 Iowa Acts ch. 
1094, §6. 

F i n a l l y , in 1982 the l e g i s l a t u r e i n s t i t u t e d a comprehensive 
new system of staggered vehicle r e g i s t r a t i o n . New metal plates 
would be issued for a l l vehicles based on a " r e g i s t r a t i o n year" 
determined by the vehicle owner's month of b i r t h . 1982 Iowa Acts 
ch. 1062, §34; Iowa Code §321.26 (1985). The staggered 
r e g i s t r a t i o n system went into e f f e c t on December 1, 1983 for the 
1984 r e g i s t r a t i o n year. 1982 Iowa Acts ch. 1062, §35; Iowa Code 
§321.27 (1985); see also 820 Iowa Admin. Code [07,D1ch.11, 
esp e c i a l l y §§11.3, 11.41. 

Under the new staggered r e g i s t r a t i o n system, and in l i g h t of 
other previous amendments, the DOT has interpreted section 
321.34(5) and i t s rules promulgated thereunder to require 
"reissuance" of personalized plates during the 1984 r e g i s t r a t i o n 
year rather than " v a l i d a t i o n " . The DOT reasons, not 
i r r a t i o n a l l y , that the u n a v a i l a b i l i t y of the vali d a t i o n process 
during implementation of the staggered r e g i s t r a t i o n system 
requires reissuance of plates. That i s , everyone who registers 
or reregisters a car under the new staggered system must "apply" 
or "reapply" for issuance or reissuance of a new plate rather 
than merely "val i d a t i n g " an old plate by means of a v a l i d a t i o n 
s t i c k e r . This interpretation is consistent with the h i s t o r i c a l 
fact that whenever the state has issued new metal plates the 
vehicle owner has had to pay an issuance fee. 

For persons owning vehicles with regular plates this 
interpretation e n t a i l s no additional fee. This i s also the case 
for persons with amateur radio c a l l l e t t e r plates, handicapped 
plates, or national guard plates, since a $5 (or $15) additional 
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annual r e g i s t r a t i o n fee i s s t a t u t o r i l y prescribed. See 
§321.34(3), (7), (8), (9). The only persons affected are those 
owning personalized plates, for which the l e g i s l a t u r e has 
prescribed a $25 issuance fee and a $5 annual val i d a t i o n fee. 

The DOT's interpretation of section 321.34(5) and i t s rules 
is also supported by the fact that issuance of new personalized 
plates involves additional administrative expense in 
manufacturing the plates and in recordkeeping. When a new 
personalized plate is ordered the county treasurer and the DOT 
rather than routinely issuing the next plate in a numerical 
sequence, must i n d i v i d u a l l y process each personalized plate 
application after determining that the combination of characters 
has not been previously issued or i s not otherwise disallowed. 
See 820 Iowa Admin. Code [07,D]11.41 (2)"d". The plate i s then 
hand set and manufactured at the Iowa State Men's Reformatory in 
Anamosa, Iowa. On the other hand, i f an existing personalized 
plate i s merely validated, no s i g n i f i c a n t additional 
administrative expenses accrue. Thus the DOT would be j u s t i f i e d 
in construing section 321.34(5) to require i t to charge more for 
issuance of a new personalized plate than for validating an 
existing one. 

In summary, based on the l e g i s l a t i v e history of section 
321.34(5) and the apparent intent of the l e g i s l a t u r e that owners 
of personalized plates be required to pay for additional 
administrative expenses involved in issuing them, i t is not 
unreasonable for the DOT to consider the $25 issuance fee rather 
than the v a l i d a t i o n fee applicable in a l l cases where a new metal 
personalized plate must be issued. The $5 v a l i d a t i o n applies 
only in those r e g i s t r a t i o n years when a va l i d a t i o n sticker is 
av a i l a b l e . This practice i s not inconsistent with DOT rules 
which use the term "renewal fee" to mean "validation fee". 

Yours t r u l y , 

ROBERT P. EWALD ' 
Assistant Attorney General 



MOTOR VEHICLES: D r i v e r ' s L i c e n s e s . Iowa Code §§ 111.3, 111.35, 
111.36, 111A.10, 279.8, 297.9, 321.1 (2) (a), 321.1 (48), 321.174, 
321.176, 321.236(5), 321.248, 364.12(2) (1985). No d r i v e r ' s 
l i c e n s e i s r e q u i r e d to operate a motor v e h i c l e on p u b l i c lands 
that are not "highways". However, a u t h o r i t i e s vested with 
j u r i s d i c t i o n over v a r i o u s types of p u b l i c p r o p e r t y may r e g u l a t e 
or p r o h i b i t use of motor v e h i c l e s thereon. (Ewald to McKean, 
S t a t e Representative, 9/25/85) #85-9-3(L) 

September 25, 1985 

The Honorable Andy McKean 
Sta t e R e p r e s e n t a t i v e 
House D i s t r i c t 44 
R.R. 1, Box 517 
Morley, Iowa 52312 

Dear R e p r e s e n t a t i v e McKean: 

In a recent l e t t e r you requested an o p i n i o n of the A t t o r n e y 
General on the f o l l o w i n g q u e s t i o n : Would i t be l a w f u l f o r a 
person not l i c e n s e d to operate a motor v e h i c l e to operate a moped 
or g o - c a r t on p u b l i c lands such as a school yard, and i f so under 
what c o n d i t i o n s ? 

The s h o r t answer to your q u e s t i o n i s that there i s no s t a t e 
law which would p r o h i b i t an u n l i c e n s e d person from d r i v i n g a go-
c a r t i n a sc h o o l yard. However, e n t i t i e s vested with 
j u r i s d i c t i o n over v a r i o u s types of p u b l i c p r o p e r t y would i n most 
cases have a u t h o r i t y to r e g u l a t e or p r o h i b i t the use of motor 
v e h i c l e s on that p r o p e r t y . 

A more d e t a i l e d answer i n v o l v e s c o n s i d e r a t i o n of a number of 
s t a t u t e s . The s t a r t i n g p o i n t i s Iowa Code § 321.174, which 
s t a t e s , "A person, ... s h a l l not d r i v e any motor v e h i c l e upon a 
highway i n t h i s s t a t e unless such person has a v a l i d motor 
v e h i c l e l i c e n s e issued by the department." The term "motor 
v e h i c l e " i s d e f i n e d i n § 321.1(2) (a), and would i n c l u d e a go - c a r t 
or moped. The term "highway" i s d e f i n e d at § 321.1(48) to mean 
"the e n t i r e width between p r o p e r t y l i n e s of every way or p l a c e of 
whatever nature when any p a r t t h e r e o f i s open to the use of the 
p u b l i c , as a matter of r i g h t , f o r purposes of v e h i c u l a r 
t r a f f i c . " From t h i s d e f i n i t i o n i t i s c l e a r that a sc h o o l yard 
would not be a highway, nor would most other p u b l i c lands* The 
e f f e c t of these three s t a t u t e s i s that the s t a t e department of 
t r a n s p o r t a t i o n has no d r i v e r l i c e n s i n g a u t h o r i t y except as i t 
p e r t a i n s to the use of s t r e e t s and highways. 
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Under Iowa Code § 321.176, c e r t a i n persons are exempt from 
the l i c e n s e requirement, s p e c i f i c a l l y , c e r t a i n m i l i t a r y 
p e r s o n n e l , farmers o p e r a t i n g implements of husbandry, and non
r e s i d e n t s , but that s t a t u t e does not appear to be r e l e v a n t to 
your q u e s t i o n . 

There are, however, a number of other s t a t u t e s which may be 
r e l e v a n t depending upon the p a r t i c u l a r circumstances. Where a 
s c h o o l yard i s i n v o l v e d , l o c a l a u t h o r i t i e s have the power to make 
r u l e s f o r the care and use of schoolhouse grounds. See Iowa Code 
SS 279.8, 297.9. They would thus have a u t h o r i t y to r e g u l a t e how 
a s c h o o l yard i s used and c o u l d p r o h i b i t the d r i v i n g of mopeds or 
g o - c a r t s on s c h o o l p r o p e r t y . 

The s t a t e c o n s e r v a t i o n commission has s t a t u t o r y a u t h o r i t y to 
maintain s t a t e parks and to r e g u l a t e the o p e r a t i o n of v e h i c l e s 
w i t h i n the boundaries of s t a t e parks, p r e s e r v e s , or other lands 
or waters under i t s j u r i s d i c t i o n . Iowa Code §§ 111.3, 111.35. 
In such parks and p r e s e r v e s , a l l d r i v i n g i s by s t a t u t e c o n f i n e d 
to d e s i g n a t e d roadways. § 111.36. See a l s o S 111A.10 (county 
c o n s e r v a t i o n board). 

Under Iowa Code § 321.248, l o c a l a u t h o r i t i e s are empowered 
to exclude v e h i c l e s from any cemetary, park, or p a r t of a park 
system. L o c a l a u t h o r i t i e s may a l s o r e g u l a t e the speed of 
v e h i c l e s i n p u b l i c parks. S e c t i o n 321.236(5). Under Iowa Code 
§ 364.12(2) a c i t y i s given a u t h o r i t y to maintain a l l p u b l i c 
grounds w i t h i n i t s j u r i s d i c t i o n . 

In summary, s t a t e law r e q u i r e s a d r i v e r ' s l i c e n s e o n l y f o r 
the o p e r a t i o n of motor v e h i c l e s on s t r e e t s or highways. L i c e n s e d 
or u n l i c e n s e d o p e r a t i o n on other p u b l i c lands i s s u b j e c t to 
r e g u l a t i o n by s t a t e agencies or l o c a l a u t h o r i t i e s . 

Yours t r u l y , 

ROBERT P. EWALD / 
A s s i s t a n t A t t o r n e y General 

RPErplr 



COUNTIES; Board of Supervisors; County H o s p i t a l ; County Care 
F a c i l i t y ; County c o n t r i b u t i o n of funds to county h o s p i t a l ; 
e l e c t i o n requirement. Iowa C o n s t i t u t i o n , A r t . I l l , § 31; Iowa 
Code §§ 253.1; 331.361(3); 331.461(1) (d); 347.7; 347.14(12); 
347.26 (1985). The county board of supervisors may c o n t r i b u t e 
funds to the county h o s p i t a l , and the board of h o s p i t a l t r u s t e e s 
may accept those funds, on the c o n d i t i o n that the funds be used 
f o r the c o n s t r u c t i o n and operation of a h e a l t h care f a c i l i t y . 
These funds may be expended by the h o s p i t a l t r u s t e e s f o r t h i s 
purpose without submitting the question to the v o t e r s . (Weeg to 
Schroeder, Keokuk County-Attorney, 9/17/85) #85-9-2(L) 

September 17, 1985 

Mr. John E. Schroeder 
Keokuk County Attorney 
101% South J e f f e r s o n 
P.O. Box 231 
Sigourney, Iowa 52591 
Dear Mr. Schroeder: 

You have requested an o p i n i o n of the Attorney General on 
s e v e r a l questions r e l a t i n g to c o n s t r u c t i o n of a county care 
f a c i l i t y . You s t a t e the county c u r r e n t l y has adequate funds on 
hand to co n s t r u c t a care f a c i l i t y . These funds are the proceeds 
from the s a l e of the previous county home s e v e r a l years ago. 
Your s p e c i f i c questions are as f o l l o w s : 

1. May the county donate those funds to 
the h o s p i t a l ; 

2. May the county s p e c i f y i t s use f o r 
the establishment, c o n s t r u c t i o n , o peration 
and maintenance of a care f a c i l i t y ; 

3. May the county p u b l i c h o s p i t a l 
accept and use the funds to comply w i t h the 
terms under which given; 

4. Would such a donation c o n s t i t u t e 
unappropriated funds w i t h which the Board of 
Trustees may e r e c t , equip and expand county 
p u b l i c h o s p i t a l s without e l e c t i o n approval; 

5. Does a care f a c i l i t y c o n s t i t u t e such 
h o s p i t a l e r e c t i o n s , equipment and ad d i t i o n s ? 
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In answer to your f i r s t three questions, i t i s our o p i n i o n 
t h a t the county may give the funds i n question to the county 
h o s p i t a l , and the h o s p i t a l may accept those funds, on c o n d i t i o n 
that the h o s p i t a l use the funds to e s t a b l i s h and operate a county 
care f a c i l i t y . 

There are no s t a t u t o r y r e s t r i c t i o n s on the board of super
v i s o r s ' a u t h o r i t y to dispose of property by g i f t except f o r r e a l 
property. That r e s t r i c t i o n i s found i n § 331.361(3), and pro
vides : 

The board s h a l l not dispose of r e a l property 
by g i f t except f o r a p u b l i c purpose, as 
determined by the board, i n accordance w i t h 
other s t a t e law. . . . 

Because the property here i n question i s not r e a l p roperty, t h i s 
s e c t i o n i s i n a p p l i c a b l e . 

However, Iowa C o n s t i t u t i o n , A r t . I l l , § 31 provides i n 
re l e v a n t p a r t as f o l l o w s : 

. . . no p u b l i c money or property s h a l l be 
appropriated f o r l o c a l , or p r i v a t e purposes, 
unless such a p p r o p r i a t i o n , . . . be allowed 
by two-thirds of the members e l e c t e d to each 
branch of the General Assembly. 

In construing the phrase " p u b l i c purpose" as used i n t h i s c o n s t i 
t u t i o n a l p r o v i s i o n , the Iowa Supreme Court has s t a t e d i t i s to be 
construed broadly. See Dick i n s o n v. P o r t e r , 240 Iowa 393, 35 
N.W.2d 66, 80 (1949). The court " w i l l not f i n d an absence of 
p u b l i c purpose except where such absence i s so c l e a r as to be 
p e r c e p t i b l e by every mind at f i r s t b l u s h . " I d . See a l s o Grubb 
v. Iowa Housing Finance A u t h o r i t y , 255 N.W.2d~~89, ~9T~ (Iowa 1977) . 
Applying t h i s f l e x i b l e c o n s t r u c t i o n , the Court and t h i s o f f i c e 
have found a number of e n t e r p r i s e s to c o n s t i t u t e " p u b l i c pur
poses." See Grubb, supra ( p u b l i c housing a s s i s t a n c e ) ; Sampson v. 
C i t y of CeHar F a l l s , 231 N.W.2d 609 (Iowa 1975) ( s t a t u t e autho-
r i z i n g j o i n t ownership of e l e c t r i c a l generating f a c i l i t i e s by 
c i t i e s arid p r i v a t e e n t i t i e s ) ; Green v. C i t y of Mount Pleasant, 
256 Iowa 1184, 131 N.W.2d 5 (1964) ( s t a t u t e a l l o w i n g c i t y 
involvement i n i n d u s t r i a l development); D i c k i n s o n , supra (tax 
exemption s t a t u t e ) ; C a r r o l l y. C i t y of Cedar Fall's", 221 Iowa 277, 
261 N.W. 652 (1935) ( p r o v i s i o n of e l e c t r i c i t y to another muni
c i p a l c o r p o r a t i o n ) ; McAllen v. Hamblin, 129 Iowa 329, 105 N.W. 
593 (1906) ( s t r e e t s p r i n k l i n g ) ; Op.Att'yGen. #83-ll-5(L) (con
t r i b u t i o n to p r i v a t e cemetery); 1978 Op.Att'yGen. 71 and 1972 
Op.Att'yGen. 266 ( a p p r o p r i a t i o n to osteopathic c o l l e g e ) ; 1976 
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Op.Att'yGen. 624 ( c o n t r i b u t i o n to p r i v a t e a l c o h o l i s m treatment 
f a c i l i t y ) ; 1970 Op.Att'yGen. 139 ( t u i t i o n grants to p r i v a t e 
c o l l e g e students); 1968 Op.Att'yGen. 80 ( c o n t r i b u t i o n s to a g r i 
c u l t u r a l a s s o c i a t i o n s ) . See a l s o 15 M c Q u i l l i n , M u n i c i p a l Cor
porations § 39.19 (3rd ed75 ( i r i T . the t e s t of a p u b l i c purpose 
should be whether the expenditure confers a d i r e c t b e n e f i t of 
reasonably general character to a s i g n i f i c a n t p a r t of the p u b l i c , 
as d i s t i n g u i s h e d from a remote or t h e o r e t i c a l b e n e f i t . " ) ( f o o t 
note omitted). But see Love v. C i t y of Pes Moines, 210 Iowa 90, 
230 N.W. 373 (1930) (relinquishment by sewer c o n t r a c t o r of c l a i m 
f o r a d d i t i o n a l compensation i s not a p u b l i c purpose); Brooks y. 
Brooklyn, 146 Iowa 136, 124 N.W. 868 (1910) ( c o n s t r u c t i o n of 
opera house i s not p r i m a r i l y a p u b l i c purpose). 

Based on the broad c o n s t r u c t i o n to be given the phrase 
" p u b l i c purpose," and the long l i n e of a u t h o r i t y on t h i s i s s u e , 
we conclude that a county's c o n t r i b u t i o n of funds to a county 
h o s p i t a l f o r c o n s t r u c t i o n and o p e r a t i o n of a county care f a c i l i t y 
c o n s t i t u t e s a p u b l i c purpose. The h o s p i t a l and care f a c i l i t y are 
p u b l i c e n t i t i e s that are or w i l l be operated s o l e l y f o r the 
b e n e f i t of the p u b l i c . Further, the county may c e r t a i n l y impose 
reasonable c o n d i t i o n s on the use of the money being c o n t r i b u t e d . 
See 1978 Op.Att'yGen. 71 ( s t a t e c o n t r i b u t i o n made to p r i v a t e 
osteopathic h o s p i t a l on c o n d i t i o n that t h i r t y percent of e n t e r i n g 
c l a s s e s be Iowa r e s i d e n t s c o n s t i t u t e s proper p u b l i c purpose). A 
c o n d i t i o n that the money, which r e s u l t e d from the s a l e of the 
previous county care f a c i l i t y , be used f o r a purpose that i s 
e x p r e s s l y a u t h o r i z e d by s t a t u t e , i . e . , operation of a county care 
f a c i l i t y i n c o njunction w i t h the county h o s p i t a l , §§ 347.14(12) 
and 347.26, c e r t a i n l y appears reasonable. 

With regard to your f i n a l two questions, i t i s our o p i n i o n 
that these funds may be expended f o r c o n s t r u c t i o n and operation 
of a care f a c i l i t y i n conjunction w i t h the county h o s p i t a l 
without o b t a i n i n g v o t e r approval. 

There are two a l t e r n a t i v e means f o r e s t a b l i s h i n g a county 
h e a l t h care f a c i l i t y . Iowa Code § 253.1 (1985) provides t h a t : 

I f the board of s u p e r v i s o r s proposes to 
e s t a b l i s h a county care f a c i l i t y under t h i s 
chapter at a cost i n excess of f i f t e e n 
thousand d o l l a r s , i t s h a l l f i r s t submit the 
p r o p o s i t i o n to a vote of the people. 

This s e c t i o n would appear to r e q u i r e a vote approving construc
t i o n of a care f a c i l i t y by the board of s u p e r v i s o r s , r e g a r d l e s s 
of the source of funds. A l t e r n a t i v e l y , § 347.14 provides the 
board of h o s p i t a l t r u s t e e s may: 
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) 
12. Operate a h e a l t h care f a c i l i t y as 

defined i n s e c t i o n 135C.1 i n conjunction w i t h 
the h o s p i t a l . 

F u r t h e r , § 347.26 f u r t h e r s t a t e s : 
In any county where there i s a county 

h o s p i t a l i n e x i s t e n c e , a h e a l t h care f a c i l i t y 
as defined i n s e c t i o n 135C.1 may be estab
l i s h e d to be operated i n conjunction there
w i t h , and a l l of the p r o v i s i o n s of t h i s 
chapter and a l l of the proceedings a u t h o r i z e d 
thereby r e l a t i n g to h o s p i t a l b u i l d i n g s and 
a d d i t i o n s t h e r e t o , s h a l l apply to e r e c t i n g , 
equipping and p r o c u r i n g s i t e s f o r such 
f a c i l i t i e s and a d d i t i o n s t h e r e t o , as w e l l as 
f o r improvements, maintenance and r e p l a c e 
ments of such f a c i l i t i e s . 

(emphasis added) This s e c t i o n a u t h o r i z e s establishment of a 
h e a l t h care f a c i l i t y i n c o njunction w i t h the o p e r a t i o n of a 
county h o s p i t a l , subject to the governance of the county h o s p i t a l 
t r u s t e e s and the s t a t u t o r y p r o v i s i o n s covering county h o s p i t a l s . 
See a l s o 1970 Op.Att'yGen. 748; 1964 Op.Att'yGen. 115. 

Iowa Code §§ 347.1-347.6 .(1981) formerly set f o r t h the ! 

procedures f o r e s t a b l i s h i n g a county h o s p i t a l upon p e t i t i o n of 
r e s i d e n t s i n the county and f o r o b t a i n i n g the v o t e r s ' approval 
f o r i s s u i n g bonds f o r that purpose. However, those p r o v i s i o n s 
were repealed by 1981 Iowa A c t s , ch. 117, § 1097. Iowa Code 
§ 331.461(1)(d) (1985) c u r r e n t l y authorizes the issuance of 
revenue bonds f o r equipping and improving a county h o s p i t a l . 
This s e c t i o n provides that the v o t e r s may p e t i t i o n f o r an e l e c 
t i o n on t h i s bond i s s u e a f t e r n o t i c e of that bond i s s u e i s 
p u b l i s h e d , and sets f o r t h the requirements f o r the p e t i t i o n and 
e l e c t i o n process. S e c t i o n 347.7 was not repealed; t h i s s e c t i o n 
sets f o r t h the procedure f o r and l i m i t a t i o n s on the t a x l e v y f o r 
county h o s p i t a l s and provides as f o l l o w s : 

I f a county h o s p i t a l i s e s t a b l i s h e d , the 
board of s u p e r v i s o r s , at the time of l e v y i n g 
o r d i n a r y taxes, s h a l l l e v y a tax at the r a t e 
voted not to exceed f i f t y - f o u r cents per 
thousand d o l l a r s of assessed value i n any one 
year f o r the e r e c t i o n and equipment of the 
h o s p i t a l , and a l s o a tax not to exceed 
twenty-seven cents per thousand d o l l a r s of 
value f o r the improvement, maintenance, and 
replacements of the h o s p i t a l , as c e r t i f i e d by 



Mr. John E. Schroeder 
Page 5 

the board of h o s p i t a l t r u s t e e s . However, i n 
counties having a p o p u l a t i o n of two hundred 
twenty-five thousand or over, the l e v y f o r 
improvements and maintenance of the h o s p i t a l 
s h a l l not exceed one d o l l a r and t h i r t y - f i v e 
cents per thousand d o l l a r s of assessed value 
i n any one year. The proceeds of the taxes 
c o n s t i t u t e the county p u b l i c h o s p i t a l fund 
and the fund i s subj ect to review by the 
board of supervisors i n counties over two 
hundred twenty-five thousand. However, the 
board of tr u s t e e s of a county ho~spital, where 
funds are a v a i l a b l e i n the county p u b l i c 
h o s p i t a l fund of the county which are unap
p r o p r i a t e d , may use the unappropriated funds 
f o r e r e c t i n g and equipping h o s p i t a l b u i l d i n g s 
and a d d i t i o n s thereto without a u t h o r i t y from 
the v o t e r s of the county. 

No l e v y s h a l l be made f o r the improve
ment, maintenance, or replacements of the 
h o s p i t a l u n t i l the h o s p i t a l has been con
s t r u c t e d , s t a f f e d , and r e c e i v i n g p a t i e n t s . 
I f revenue bonds are is s u e d and outstanding 
under s e c t i o n 331.461, subsection 1, para
graph "d", the board may le v y a tax to pay 
operating and maintenance expenses i n l i e u of 
the a u t h o r i t y otherwise contained i n t h i s 
s e c t i o n not to exceed twenty-seven cents per 
thousand d o l l a r s of assessed value or not to 
exceed one d o l l a r and twenty-one and one-half 
cents per thousand d o l l a r s of assessed value 
f o r improvements and maintenance of the 
h o s p i t a l i n counties having a p o p u l a t i o n of 
two hundred twenty-five thousand or over. 

As emphasized above, these p r o v i s i o n s apply e q u a l l y to county 
h o s p i t a l s and h e a l t h care f a c i l i t i e s operated i n conjunction w i t h 
county h o s p i t a l s by operation of § 347.26. See 1964 Op.Att'yGen. 
115. Also as emphasized, § 347.7 ex p r e s s l y s t a t e s v o t e r approval 
i s not necessary when the h o s p i t a l t r u s t e e s expend unappropriated 
funds f o r county h o s p i t a l purposes, which, as p r e v i o u s l y d i s 
cussed, i n c l u d e c o n s t r u c t i o n and oper a t i o n of a h e a l t h care 
f a c i l i t y i n conjunction w i t h the h o s p i t a l . 

The remaining question i s whether the funds here i n question 
are unappropriated funds w i t h i n the meaning of § 347.7. An 
a p p r o p r i a t i o n has been defined as "the act by which the . . . 
government designates . . . a s p e c i f i e d p o r t i o n . . . the money 



Mr. John E. Schroeder 
Page 6 

i n the p u b l i c t r e a s u r y , to be a p p l i e d to some general object of 
governmental expenditure, or to some i n d i v i d u a l purchase or 
expense. . . . " Black's Law D i c t i o n a r y (5th ed.). Thus, we 
construe § 347.7 unappropriated funds as i n c l u d i n g those county 
h o s p i t a l monies which have not been a l l o c a t e d by the h o s p i t a l 
t r u s t e e s i n the budget process f o r a p a r t i c u l a r county h o s p i t a l 
purpose. See 1974 Op.Att'yGen. 18 (monies i n § 347.14(11) 
d e p r e c i a t i o n fund considered "unappropriated" under § 347.7); 
1962 Op.Att'yGen. 110 (monies i n d e p r e c i a t i o n fund and surplus i n 
county h o s p i t a l fund considered "unappropriated"). We b e l i e v e 
funds c o n t r i b u t e d to the county h o s p i t a l on the c o n d i t i o n they be 
used f o r the c o n s t r u c t i o n of a h e a l t h care f a c i l i t y c o n s t i t u t e 
unappropriated funds that can be used f o r the s p e c i f i e d purpose 
without the approval of the vo t e r s i n accordance w i t h § 347.7. 

The question of whether an e l e c t i o n i s r e q u i r e d to approve 
c o n s t r u c t i o n f o r county h o s p i t a l purposes has been addressed i n a 
number of opinions by t h i s o f f i c e extending back to 1928, but the 
v a r y i n g conclusions of these opinions i s confusing. A b r i e f 
review of these opinions f o l l o w s . 

In 1928 Op.Att'yGen. 210 we h e l d that the h o s p i t a l t r u s t e e s 
could b u i l d a nurses' home without the vote o f the people when 
the money was a v a i l a b l e without i s s u i n g bonds. In t h i s case the 
funds came from a p r i v a t e g i f t and the maintenance fund. 

In 1930 Op.Att'yGen. 320 we reached the opposite r e s u l t , 
concluding that funds from the maintenance l e v y could not be used 
by the t r u s t e e s f o r c o n s t r u c t i o n of a nurses' home. We d i s t i n 
guished the 1928 o p i n i o n on the ground that i n the current 
s i t u a t i o n , the voters had refu s e d to approve a levy f o r the 
c o n s t r u c t i o n of the nurses' home, and to a u t h o r i z e use of funds 
from the h o s p i t a l maintenance l e v y f o r that purpose would i n d i 
r e c t l y accomplish the opposite r e s u l t the v o t e r s intended. 

In 1940 Op.Att'yGen. 101, we d i d not r e f e r to e i t h e r the 
1928 or 1930 opinions i n concluding that the super v i s o r s could 
not expend more than $5,000.00 f o r h o s p i t a l c o n s t r u c t i o n without 
the approval of the voter s because of a general s t a t u t e so 
l i m i t i n g any expenditures by the s u p e r v i s o r s . 

In 1962 Op.Att'yGen. 110 we opined that a surplus i n the 
county h o s p i t a l fund and unappropriated monies i n the h o s p i t a l 
d e p r e c i a t i o n fund could be used by the t r u s t e e s f o r h o s p i t a l 
c o n s t r u c t i o n purposes without v o t e r approval. In r e f e r r i n g to 
our 1940 o p i n i o n we s t a t e d t h a t the law had s i n c e changed to no 
longer r e q u i r e the board of supervisors to expend funds f o r the 
county h o s p i t a l and that r e s p o n s i b i l i t y now devolved upon the 
h o s p i t a l t r u s t e e s . Under the e x i s t i n g s t a t u t e s , the supervisors 
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were r e q u i r e d to ho l d an e l e c t i o n on the questions of whether to 
e s t a b l i s h a county h o s p i t a l and to i s s u e bonds f o r t h a t purpose, 
and the t r u s t e e s were r e q u i r e d to h o l d an e l e c t i o n on the ques
t i o n of whether to s e l l h o s p i t a l property: there was no express 
requirement that an e l e c t i o n be h e l d to approve expenditures of 
unappropriated county h o s p i t a l funds f o r h o s p i t a l purposes, and 
we concluded i t was therefore not r e q u i r e d . We r e f e r r e d i n 
a d d i t i o n to § 347.7, which provided t h a t unappropriated funds, 
which i n c l u d e d monies i n the § 347.14(11) d e p r e c i a t i o n fund, 
could be spent without submission to the e l e c t o r s . No mention 
was made i n that o p i n i o n of the 1930 op i n i o n . 

In 1964 Op.Att'yGen. 115, we h e l d that the h o s p i t a l t r u s t e e s 
could e s t a b l i s h a county n u r s i n g home i n conjunction w i t h the 
county h o s p i t a l and finance c o n s t r u c t i o n of that home through the 
sale of bonds as Ch. 347 r e q u i r e d f o r county h o s p i t a l s . We noted 
that the question of whether to e s t a b l i s h the home and borrow 
money f o r i t were questions that would have to be submitted to 
the vot e r s as r e q u i r e d i n Ch. 347, as they would be f o r county 
h o s p i t a l s , and c i t e d our 1940 op i n i o n i n support of t h i s conclu
s i o n . No reference was made to the 1962 op i n i o n d i s t i n g u i s h i n g 
the 1940 op i n i o n . 

F i n a l l y , i n 1974 Op.Att'yGen. 18, we c i t e d our 1962 o p i n i o n 
i n support of our concl u s i o n t h a t the h o s p i t a l t r u s t e e s could use 
unappropriated d e p r e c i a t i o n fund reserves f o r county h o s p i t a l 
expansion purposes without the approval of the vo t e r s because 
such use was exp r e s s l y authorized by § 347.7. No other previous 
opinions were discussed. 

The 1928, 1962, and 1974 opinions make c l e a r that i t i s not 
necessary to ob t a i n v o t e r approval, to expend unappropriated 
h o s p i t a l funds f o r h o s p i t a l purposes. The 1930 o p i n i o n may be 
d i s t i n g u i s h e d on the ground that at that time v o t e r approval was 
re q u i r e d to e s t a b l i s h a county h o s p i t a l and other r e l a t e d opera
t i o n s , such as a nurses' home. A c c o r d i n g l y , expenditures f o r a 
purpose p r e v i o u s l y r e j e c t e d by the voters would appear to be 
improper. However, such approval i s no longer r e q u i r e d , as 
§ 347.1, which imposed that requirement, was repealed i n 1981 
Iowa A c t s , ch. 117, § 1097. The 1940 op i n i o n was p r o p e r l y 
d i s t i n g u i s h e d i n our 1962 op i n i o n ; to the extent our 1964 o p i n i o n 
r e f e r s approvingly to the 1940 op i n i o n i t may be disregarded. 

In c o n c l u s i o n , i t i s our op i n i o n that a county board of 
supervisors may c o n t r i b u t e funds to the county h o s p i t a l , and the 
board of h o s p i t a l t r u s t e e s may accept those funds, on the condi
t i o n that the funds be used f o r the c o n s t r u c t i o n and opera t i o n of 
a h e a l t h care f a c i l i t y . These funds may be expended by the 
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h o s p i t a l t r u s t e e s f o r t h i s purpose without submitting the ques
t i o n to the v o t e r s . 

ERESA 01CONNELw WEEG 
A s s i s t a n t Attorney General 

TOW: rep 



COUNTIES: Law Enforcement; County S h e r i f f ; R e s p o n s i b i l i t y f o r 
t r a n s p o r t i n g p r i s o n e r s . Iowa Code Chs. 804 and 820 (1985); 
§§ 331.651-.660; 331.751-.759; 804.28. A person a r r e s t e d on a 
s t a t e charge i n a county other than the one i n which the crime 
occurred should g e n e r a l l y be returned to the o r i g i n a l county by 
the county s h e r i f f ' s o f f i c e . A person a r r e s t e d elsewhere i n the 
s t a t e on a m u n i c i p a l charge should g e n e r a l l y be returned by the 
c i t y i n which the v i o l a t i o n occurred. The e x t r a d i t i o n p r o v i s i o n s 
of Ch. 820 apply when a person i s a r r e s t e d o utside of the s t a t e 
on e i t h e r a s t a t e or municipal charge. The county s h e r i f f has a 
mandatory s t a t u t o r y duty to accept r e s p o n s i b i l i t y f o r housing 
persons a r r e s t e d by the department o f p u b l i c s a f e t y , even i f t h a t 
county's j a i l i s cl o s e d . (Weeg to Neighbor, Jasper County 
Attorney, 9/4/85) #85-9-1(L) 

September 4, 1985 

Mr. Charles C. Neighbor 
Jasper County Attorney 
301 Courthouse B u i l d i n g 
Newton, Iowa 50208 
Dear Mr. Neighbor: 

You have requested an o p i n i o n of the Attorney General on 
s e v e r a l questions r e l a t i n g to the i s s u e of r e s p o n s i b i l i t y f o r 
p r i s o n e r s . You s t a t e d i n your o p i n i o n request that your ques
t i o n s a r i s e because your county's j a i l has been c l o s e d and 
a l t e r n a t i v e arrangements f o r county p r i s o n e r s have been neces
sary. Your s p e c i f i c questions are as f o l l o w s : 

1. Where a defendant i s charged by a 
c i t y law enforcement agency w i t h a State 
charge and a warrant f o r a r r e s t i s issued by 
a M a g i s t r a t e , at what p o i n t does the S h e r i f f 
assume r e s p o n s i b i l i t y f o r the person so 
charged? This would a r i s e where the person 
charged would be apprehended i n another 
county or s t a t e and i t would be necessary to 
r e t u r n the defendant to the j u r i s d i c t i o n of 
the county where the warrant was issued. Is 
i t the r e s p o n s i b i l i t y of the c i t y that 
commenced the charge to b r i n g the defendant 
back to the j u r i s d i c t i o n of the Court and 
keep that defendant i n custody u n t i l he i s 
brought before the M a g i s t r a t e f o r h i s pre
l i m i n a r y arraignment or i s t h i s the r e s p o n s i 
b i l i t y of the County S h e r i f f ? I f i t i s the 
r e s p o n s i b i l i t y of the County S h e r i f f can the 
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c i t y be assessed f o r the expenses of t r a n s 
p o r t a t i o n ? 

2. Where a c i t y has f i l e d a c r i m i n a l 
charge against a defendant based upon a 
mun i c i p a l ordinance and a warrant i s iss u e d 
f o r the a r r e s t of the defendant by a Magis
t r a t e on the c i t y charge what are the 
r e s p e c t i v e r e s p o n s i b i l i t i e s of the c i t y and 
the s h e r i f f where the defendant i s a r r e s t e d 
i n another county or state? 

3. Pursuant to Se c t i o n 804.28, 1985 
Code of Iowa the S h e r i f f " . . . s h a l l accept f o r 
custody i n the county j a i l of the s h e r i f f ' s 
r e s p e c t i v e county any person handed over to 
him or her f o r safe keeping and lodging by 
any member of the department of p u b l i c 
s a f e t y . " As Jasper County does not have a 
j a i l the s h e r i f f does not have a h o l d i n g 
f a c i l i t y f o r department of p u b l i c s a f e t y 
a r r e s t e e s . Is i t then p e r m i s s i b l e f o r the 
Jasper County S h e r i f f to designate another 
county j a i l as the r e c e i v i n g p o i n t f o r these 
p r i s o n e r s and i s i t then the r e s p o n s i b i l i t y 
of the Department of P u b l i c Safety O f f i c e r to 
tra n s p o r t an a r r e s t e d i n d i v i d u a l to the 
designated r e c e p t i o n point? 

Iowa Code Ch. 804 (1985) sets f o r t h s t a t u t o r y g u i d e l i n e s f o r 
a r r e s t procedures. See a l s o Iowa R.Crim. Pro. 7. When an a r r e s t 
warrant i s i s s u e d , § 804.4 provides the warrant "may be d e l i v e r e d 
to any peace o f f i c e r f o r execution and served i n any county i n 
the s t a t e . " (emphasis added). A peace o f f i c e r may a r r e s t a 
person: 1) pursuant to a warrant d e l i v e r e d to that peace o f f i 
cer, § 804.7, or 2) without a warrant i n a number of s i t u a t i o n s , 
i n c l u d i n g : 

Where the peace o f f i c e r has rec e i v e d 
from the department of p u b l i c s a f e t y , or from 
any other peace o f f i c e r of t h i s s t a t e or any 
other s t a t e or the United States an o f f i c i a l 
communication by b u l l e t i n , r a d i o , t e l e g r a p h , 
telephone, or otherwise, informing the peace 
o f f i c e r that a warrant has been issued and i s 
being h e l d f o r the a r r e s t of the person to be 
a r r e s t e d on a designated charge. 

§ 804.7(4). A person a r r e s t e d e i t h e r pursuant to a warrant or 
without a warrant i s to be taken "without unnecessary delay" 
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before the nearest or most a c c e s s i b l e magistrate pursuant to the 
p r o v i s i o n s of §§ 804.21 and .22. See a l s o Iowa R.Crim. Pro. 2. 
There i s no general p r o v i s i o n i n any of those s t a t u t e s or r u l e s 
s e t t i n g f o r t h who i s r e s p o n s i b l e f o r r e t a i n i n g custody of the 
a r r e s t e d person except that i n § 804.21(2), which provides that 
i f a f t e r an i n i t i a l appearance the a r r e s t e d person i s not 
r e l e a s e d on b a i l : 

[T]he magistrate must r e d e l i v e r the warrant 
to the o f f i c e r , and the o f f i c e r s h a l l r e t a i n 
custody of the a r r e s t e d person u n t i l the 
person's removal to appear before the magis
t r a t e who issued the warrant. 

F i n a l l y , § 804.27 provides t h a t : 
Every o f f i c e r or person who s h a l l a r r e s t 

anyone w i t h a warrant or order i s s u e d by any 
court or o f f i c e r , or who s h a l l be r e q u i r e d to 
convey a p r i s o n e r to such j a i l on an order of 
commitment, may be allowed the same fees and 
expenses as provided f o r i n case of such 
s e r v i c e s by the s h e r i f f . 

In sum, there are no s t a t u t e s which s p e c i f y the law enforce
ment agency r e s p o n s i b l e f o r r e t u r n i n g a defendant to the j u r i s 
d i c t i o n where the crime was committed. 

Nonetheless, i t i s our o p i n i o n that when a s t a t e charge i s 
pending, the s h e r i f f of the county i n which the crime occurred i s 
r e s p o n s i b l e f o r t r a n s p o r t i n g a defendant who i s a r r e s t e d i n 
another county i n the s t a t e back to the o r i g i n a l county. When a 
mun i c i p a l charge i s pending, the c i t y i s r e s p o n s i b l e f o r t r a n s 
p o r t i n g the defendant. However, i n the event a defendant on any 
c r i m i n a l charge i s a r r e s t e d o utside the s t a t e , the e x t r a d i t i o n 
p r o v i s i o n s of Ch. 820 apply. In that s i t u a t i o n , only the 
governor i s a u t h o r i z e d to appoint a r e p r e s e n t a t i v e to p i c k up and 

There are, however, p r o v i s i o n s governing r e s p o n s i b i l i t y 
f o r custody of p r i s o n e r s i n s p e c i f i c s i t u a t i o n s . See, e.g., Iowa 
Code § 811.7 (1985) (defendant to be a r r e s t e d and committed to 
the custody of the s h e r i f f of the county i n which a recommitment 
a f t e r b a i l order i s entered); Iowa R.Crim. Pro. 10 ( i f change of 
venue i s ordered and the defendant i s i n custody, the defendant 
i s to be d e l i v e r e d to the s h e r i f f of the r e c e i v i n g county, but 
the t r a n s f e r r i n g county i s r e s p o n s i b l e f o r a l l r e l a t e d c o s t s ) . 
However, these p r o v i s i o n s do not s p e c i f y who i s r e s p o n s i b l e f o r 
i n i t i a l l y conveying the p r i s o n e r s to the custody of the s h e r i f f 
i n these p a r t i c u l a r s i t u a t i o n s . 
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r e t u r n the defendant to the county i n which the offense was 
committed. See § 820.22. R e s p o n s i b i l i t y f o r expenses r e l a t e d to 
a r r e s t of persons i n another s t a t e and t h e i r e x t r a d i t i o n are 
provided f o r i n Ch. 820. See §§ 820.12, 820.24. See a l s o 1982 
Op.Att'yGen. 560 (#82-12-1(17)) (expenses f o r e x t r a d i t i o n of 
f u g i t i v e s ) . 

The s t a t u t o r y scheme f o r c r i m i n a l i n v e s t i g a t i o n s and prose
cutions makes c l e a r that the county i n which an offense occurs i s 
p r i m a r i l y r e s p o n s i b l e f o r the i n v e s t i g a t i o n , apprehension, and 
p r o s e c u t i o n of the accused person, as w e l l as f o r the expenses 
i n c u r r e d i n performing these a c t i v i t i e s . S e c t i o n 803.2(1) 
provides that a c r i m i n a l a c t i o n s h a l l g e n e r a l l y be t r i e d i n the 
county i n which the crime i s committed. Sections 331.651-331.660 
govern the d u t i e s of the county s h e r i f f , the e l e c t e d county 
o f f i c e r r e s p o n s i b l e f o r law enforcement i n the county. A number 
of the s h e r i f f ' s s p e c i f i c s t a t u t o r y d u t i e s are d e t a i l e d i n 
§ 331.653. However, one of the primary d u t i e s of that o f f i c e i s 
not s p e c i f i c a l l y set f o r t h i n that s e c t i o n but i s i n s t e a d 
i m p l i c i t and w e l l - r e c o g n i z e d , i . e . , the duty to i n v e s t i g a t e 
c r i m i n a l law v i o l a t i o n s committed w i t h i n the county. F i n a l l y , 
the county attorney i s the e l e c t e d county o f f i c e r r e s p o n s i b l e f o r 
prosecuting c r i m i n a l offenders w i t h i n the county. Sec
t i o n s 331.751 through 331.759 govern the o f f i c e of county a t t o r 
ney; § 331.756 s p e c i f i c a l l y d e t a i l s the county attorney's d u t i e s , ) 
among them being the duty t o : 

1. D i l i g e n t l y enforce or cause to be 
enforced i n the county, s t a t e laws and county 
ordinances, v i o l a t i o n s of which may be 
commenced or prosecuted i n the name of the 
s t a t e , county, or as county attorney, except 
as otherwise provided. 

Neither the s h e r i f f nor the county attorney i s r e q u i r e d by 
s t a t u t e to i n v e s t i g a t e or prosecute v i o l a t i o n s of c i t y o r d i 
nances. Though cooperation among separate law enforcement 
agencies i s customary, primary r e s p o n s i b i l i t y f o r the i n v e s t i 
g a t i o n and p r o s e c u t i o n of c i t y ordinances has t r a d i t i o n a l l y been 
assumed by c i t y law enforcement personnel and the c i t y attorney's 
o f f i c e . See § 356.15 (county to pay expenses of a l l p r i s o n e r s 
housed i n county j a i l except those committed or detained on 
f e d e r a l charges "and those committed f o r v i o l a t i o n of a c i t y 
ordinance, i n which case the c i t y s h a l l pay expenses to the 
county."). See a l s o 1982 Op.Att'yGen. 418 (#82-5-9(L)). 

This c o n c l u s i o n i s supported by a number of previous opin
ions of t h i s o f f i c e . Most d i r e c t l y on p o i n t i s 1922 Op.Att'yGen. 
364, i n which we concluded that the s h e r i f f of the county, r a t h e r 
than the c h i e f of p o l i c e , " i s charged p r i m a r i l y w i t h the duty of 
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proceeding to other counties f o r the purpose of apprehending and 
r e t u r n i n g persons charged w i t h crime." We a d d i t i o n a l l y r e f e r r e d 
to t h e n - e x i s t i n g s t a t u t e s which provided that an a r r e s t warrant 
could be d e l i v e r e d to any peace o f f i c e r f o r execution and served 
i n any county i n the s t a t e . Compare § 804.4. L a t e r , i n 1938 
Op.Att'yGen. 96, we r e l i e d on a number of t h e n - e x i s t i n g s t a t u t e s 
to decide that the county i s r e s p o n s i b l e f o r payment of expenses 
i n c u r r e d by c i t y law enforcement o f f i c e r s i n v e s t i g a t i n g s t a t e 
c r i m i n a l charges. Most r e c e n t l y , i n 1982 Op.Att'yGen. 418 
(#82-5-9(L)), we concluded that the law governing county j a i l s 
e x p r e s s l y r e q u i r e s a c i t y to pay the cost of housing a p r i s o n e r 
i n c a r c e r a t e d f o r v i o l a t i n g a c i t y ordinance, and r e q u i r e s a 
county to pay the cost of housing a p r i s o n e r c o n v i c t e d i n that 
county of v i o l a t i n g a county ordinance or s t a t e law, even i f that 
county's j a i l i s c l o s e d and the p r i s o n e r s are housed i n another 
county j a i l . 

We do not by t h i s c onclusion wish to f o r e c l o s e cooperation 
between v a r i o u s law enforcement agencies throughout the s t a t e on 
matters r e l a t i n g to the t r a n s p o r t a t i o n of p r i s o n e r s back to the 
j u r i s d i c t i o n i n which the crime i n question occurred. C e r t a i n l y 
such cooperation i s d e s i r a b l e . S i t u a t i o n s are l i k e l y to a r i s e i n 
which such cooperation i s necessary, such as when, f o r example, 
the o r i g i n a l county's s h e r i f f i s short-handed and a defendant 
needs to be returned to that county. There i s nothing which 
l e g a l l y p r o h i b i t s the county s h e r i f f h o l d i n g that p r i s o n e r from 
r e t u r n i n g the p r i s o n e r to the o r i g i n a l county. This o p i n i o n only 
r e s o l v e s the question of who i s p r i m a r i l y r e s p o n s i b l e f o r the 
t r a n s p o r t a t i o n of defendants when the issue cannot be r e s o l v e d 
s a t i s f a c t o r i l y between the p a r t i e s . 

Your t h i r d question asks who i s r e s p o n s i b l e f o r t r a n s p o r t i n g 
a person a r r e s t e d by amember of the department of p u b l i c s a f e t y 
to another county j a i l when the j a i l i n the county to which the 
a r r e s t e e i s brought i s clo s e d . S e c t i o n 804.28 provides: 

The s h e r i f f of any county s h a l l accept f o r 
custody i n the county j a i l of the s h e r i f f ' s 
r e s p e c t i v e county any person handed over to 
the s h e r i f f f o r safekeeping and l o d g i n g by 
any member of the department of p u b l i c 
s a f e t y . 

(emphasis added). This s e c t i o n imposes a mandatory duty on the 
s h e r i f f to accept i n the county j a i l persons a r r e s t e d by a member 

But see 1950 Op.Att'yGen. 72 ( s h e r i f f of one county not 
autho r i z e d to serve a warrant of a r r e s t i n another county, except 
where a person escapes or i s rescued a f t e r being a r r e s t e d ) . 
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of the department of p u b l i c s a f e t y . See § 4.1(36)(a) ('The word 
" s h a l l " imposes a duty.'). We b e l i e v e that duty e x i s t s regard
l e s s of whether that s h e r i f f ' s j a i l i s open or cl o s e d . Thus, i n 
the event the s h e r i f f of a county cannot accept a department of 
p u b l i c s a f e t y a r r e s t e e i n that county's j a i l , t h a t s h e r i f f has 
the r e s p o n s i b i l i t y f o r ensuring t h a t a r r e s t e e i s tra n s p o r t e d to 
another j a i l f o r safekeeping, presumably the j a i l i n which that 
county's other p r i s o n e r s are i n c a r c e r a t e d . 

Again, t h i s c o n c l u s i o n i s not intended to f o r e c l o s e coopera
t i o n between county s h e r i f f s and members of the department of 
p u b l i c s a f e t y . Department of p u b l i c s a f e t y o f f i c e r s may be aware 
that c e r t a i n counties do not have j a i l f a c i l i t i e s i n t h a t county 
and that arrangements have been made w i t h another county to 
accept that county's p r i s o n e r s . In l i g h t of such i n f o r m a t i o n , 
there i s nothing which would p r o h i b i t the department of p u b l i c 
s a f e t y o f f i c e r from t r a n s p o r t i n g t h a t p r i s o n e r to the appropriate 
f a c i l i t y r a t h e r than t u r n i n g the p r i s o n e r over to the county 
s h e r i f f to do the same. 

In c o n c l u s i o n , i t i s our o p i n i o n t h a t : A person a r r e s t e d on 
a s t a t e charge i n a county other than the one i n which the crime 
occurred should g e n e r a l l y be returned to the o r i g i n a l county by 
the county s h e r i f f ' s o f f i c e . A person a r r e s t e d elsewhere i n the 
s t a t e on a mu n i c i p a l charge should g e n e r a l l y be returned by the 
c i t y i n which the v i o l a t i o n occurred. The e x t r a d i t i o n p r o v i s i o n s 
of Ch. 820 apply when a person i s a r r e s t e d outside of the s t a t e 
on e i t h e r a s t a t e or muni c i p a l charge. The county s h e r i f f has a 
mandatory s t a t u t o r y duty to accept r e s p o n s i b i l i t y f o r housing 
persons a r r e s t e d by the department of p u b l i c s a f e t y , even i f that 
county's j a i l i s c l o s e d . 

S i n c e r e l y 

General 
TOW:rep 



- SCHOOLS: S i c k Leave f o r Part-Time Employees. Iowa Code § 279.40 
(1985). Part-time p u b l i c school employees are in c l u d e d w i t h i n 
the term " p u b l i c school employees" i n Iowa Code s e c t i o n 279.40. 

—School d i s t r i c t s - may -determine the amount of s i c k leave which 
part-time employees r e c e i v e by b a r g a i n i n g or by rulemaking. 
(Botts to Benton, State Superintendent of P u b l i c I n s t r u c t i o n , 10/30/8 
#85-10-7(L) 

October 30, 1985 

Robert D. Benton 
State Superintendent of 

P u b l i c I n s t r u c t i o n 
L O C A L 
Dear Dr. Benton: 

You have requested an o p i n i o n of the attorney general 
regarding the a p p l i c a t i o n of Iowa Code s e c t i o n 279.40 (1985) to 
part-time employees of a p u b l i c school d i s t r i c t . S p e c i f i c a l l y 
you asked: 

(1) Does Iowa Code s e c t i o n 279.40 (1985) 
contemplate awarding s i c k leave to part-time 
employees (e.g. those employed only two days per 
week or those employed only h a l f - t i m e d a i l y ) on 
the same b a s i s as f u l l - t i m e employees? 

(2) I f the answer to question (1) above i s 
i n the negative, would a d i s t r i c t p o l i c y or 
s p e c i f i c c o n t r a c t that r e f l e c t e d a p r o r a t e d number 
of days of s i c k leave f o r part-time employees (see 
Iowa Code s e c t i o n 79.1, f i f t h unnumbered para
graph) be w i t h i n the s p i r i t of the law? 
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Section 279.40 provides i n r e l e v a n t p a r t : 
P u b l i c school employees are granted leave of 

absence f o r m e d i c a l l y r e l a t e d d i s a b i l i t y w i t h f u l l 
pay i n the f o l l o w i n g minimum amounts: 

1. The f i r s t year of employment 10 days. 
2. The second year of employment 11 days. 
3. The t h i r d year of employment 12 days. 
4. The f o u r t h year of employment 13 days. 
5. The f i f t h year of employment 14 days. % 

6. The s i x t h and subsequent years 
of. employment." 15 days. 

The above amounts s h a l l apply only to consecu
t i v e years of employment i n the same school 
d i s t r i c t and unused p o r t i o n s s h a l l be cumulative 
to at l e a s t a t o t a l of n i n e t y days. . . . 

Nothing i n t h i s s e c t i o n s h a l l be construed as 
l i m i t i n g the r i g h t of a school board to grant more 
time than the days h e r e i n s p e c i f i e d . 
* * * 
A p p l i c a t i o n of the s t a t u t e d i r e c t l y to employees who work 

pa r t of each day creates no s p e c i a l problem. Those employees 
work the same number of calendar days as f u l l - t i m e employees. 
The l i k e l i h o o d that i l l n e s s would prevent them from working a 
c e r t a i n number of work days would presumably be the same as f o r 
employees who work a f u l l day. Further, as the employee's 
compensation f o r the day missed due to i l l n e s s would be based on 
the part-time nature of the employment, the employee who workj 
p a r t of each r e g u l a r work day would r e c e i v e no u n f a i r advantage. 

However, s e c t i o n 279.40, i f d i r e c t l y a p p l i e d to employees 
who work fewer days per week than f u l l - t i m e employees, would 

An e a r l i e r o p i n i o n , 1960 Op.Att'yGen. 188 h e l d that the 
then enacted v e r s i o n of § 79.1 d i d n o t . a u t h o r i z e v a c a t i o n days to 
part-time s t a t e employees because the use of the word "days" i n 
that s t a t u t e would r e q u i r e employees who worked part of each day 
to o b t a i n f u l l - t i m e compensation f o r v a c a t i o n days. We disagree 
w i t h that r a t i o n a l e . Section 79.1 now e x p r e s s l y addresses leave 
f o r part-time s t a t e employees. 
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create serious _problems. . As an .example, we w i l l consider the 
employee who works one day per week. Section 279.40, on i t s 
face, would suggest that that employee-would be e n t i t l e d to ten 
days of s i c k leave per year. Thus, i n a school year of t h i r t y -
s i x weeks, the s t a r t i n g employee working one day per week would 
be able to miss ten weeks of work and be compensated whi l e the 
s t a r t i n g f u l l - t i m e employee could miss only two weeks of work 
w i t h pay due to i l l n e s s . A f t e r s i x years of employment, the 
employee working one day per week could miss f i f t e e n out of 

_ t h i r t y - s i x _ w e e k s _ i f section.279^.40 were, l i t e r a l l y applied.. . 
We do not b e l i e v e the l e g i s l a t u r e intended t h i s r e s u l t . The 

General Assembly has provided guidance f o r c o n s t r u c t i o n of 
ambiguous s t a t u t e s as f o l l o w s : 

I f a s t a t u t e i s ambiguous, the court, i n de
termining the i n t e n t i o n of the l e g i s l a t u r e , may 
consider among other matters: 

1. The object sought to be a t t a i n e d . 
2. The circumstances under which the s t a t u t e 

was enacted. 
3. The l e g i s l a t i v e h i s t o r y . 
4. The common law or former s t a t u t o r y pro

v i s i o n s , i n c l u d i n g laws upon the same or s i m i l a r 
s u b j e c t s . 

5. The consequences of a p a r t i c u l a r con
s t r u c t i o n . 

6. The a d m i n i s t r a t i v e c o n s t r u c t i o n of the 
s t a t u t e . 

7. The preamble or statement of p o l i c y . 
Iowa Code § 4.6 (1985). In a d d i t i o n to that s t a t u t e , we are 
guided by the p r i n c i p l e that s t a t u t e s are to be construed to 
avoid unreasonable or absurd r e s u l t s . B e i e r Glass Co. v. 
Brundige, 329 N.W.2d 280, 283 (Iowa 1983)"! As shown by 1960 
Op.AttyGen. 188, discussed i n note 1, supra, s t a t u t e s p r o v i d i n g 
leave b e n e f i t s f o r employees were p r e v i o u s l y construed as not 
a p p l i c a b l e to part-time employees. Further, we are advised that 
school d i s t r i c t s have not acted as i f s e c t i o n 279.40 r e q u i r e d the 
same number of v a c a t i o n days f o r part-time employees who work 
fewer days. These issues may be the subject of b a r g a i n i n g 
agreements under Iowa Code § 20.9. A d d i t i o n a l l y , the c o n t r a c t s 
of the persons working l e s s than f i v e working days each week may 
provide f o r s p e c i f i e d hours of a c t u a l s e r v i c e r a t h e r than a 
r e g u l a r employment s i t u a t i o n . 
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We conclude, that s e c t i o n 279.40 does not e s t a b l i s h the 
minimum days o f - l e a v e f o r part-time employees. Mechanisms e x i s t 
f o r determination of s i c k leave e n t i t l e m e n t , e.g., by b a r g a i n i n g , 
J 20.9, or by rulemaking, § 279.8. 

R e s p e c t f u l l y , 

_ .HICHAEL K. BOTTS v . . 
' A s s i s t a n t Attorney General 

MKB/cjc 



- HOSPITALS: U n i v e r s i t y H o s p i t a l : Indigent Patients." Iowa Code 
ch. 255 (1985). Payment f o r medical treatment of i n d i g e n t 
persons may be auth o r i z e d a f t e r the treatment has been r e c e i v e d . 
"Patients who are admitted f o r care near the end of a f i s c a l year 
but discharged from the h o s p i t a l d u r i n g the f o l l o w i n g f i s c a l year 
are a l l o c a t e d to the county's quota f o r the year i n " which they 
were admitted. When a person has been discharged from the 
h o s p i t a l , a new court order i s r e q u i r e d f o r a new admission to 
maintain p r o p o r t i o n a l i t y among Iowa counties. (Fleming to 
H e i t l a n d , Hardin County Attorney, 10/30/85) #85-10-6(L) 

October 30, 1985 

The Honorable Jon E. H e i t l a n d 
Hardin County Attorney 
321 Stevens Street 
P. 0. Box 227 
Iowa F a l l s , Iowa 50126 
Dear Mr. H e i t l a n d : 

You have asked f o r our o p i n i o n concerning the operation- of 
Iowa Code ch. 255 which provides f o r the system of treatment and 
care of i n d i g e n t p a t i e n t s by the U n i v e r s i t y of Iowa H o s p i t a l s and 
C l i n i c s . That system has been i n e f f e c t f o r over seventy years. 
The Code re q u i r e s the issuance of a court order w i t h respect to 
each p a t i e n t that i s admitted to the U n i v e r s i t y of Iowa H o s p i t a l s 
and C l i n i c s ( h e r e i n a f t e r U n i v e r s i t y . H o s p i t a l ) , Iowa Code § 255.8 
(1985), f o r treatment at s t a t e expense. None of the thousands of 
such court orders over the past seventy years has r e s u l t e d i n a 
d e c i s i o n by the Iowa Supreme Court. See 11A Iowa Code Ann., ch. 
255. This o f f i c e has issued numerous opinions i n connection w i t h 
the o p e r a t i o n of chapter 255, see i d . , but none has addressed the 
issues you present. 
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The f i r s t i s sue you present i s : 
Can payment f o r medical treatment of i n d i g e n t 
persons be a u t h o r i z e d when the medical treatment-
has already been r e c e i v e d i n a non-emergency case? 
We cannot decide questions of f a c t . We have been advised of 

the long-standing p r a c t i c e s i n connection w i t h "the ope r a t i o n of 
chapter 255. A l l a f f e c t e d s t a t e and county e n t i t i e s have acted 
i n concurrence w i t h the p r a c t i c e s we describe i n responding to 
your questions. A b r i e f review of the h i s t o r y and the purpose of 
the s t a t u t e seems appropriate. 

The o r i g i n a l v e r s i o n of Iowa Code ch. 255 provided f o r 
medical s e r v i c e s to Iowa's i n d i g e n t c h i l d r e n and inmates o f s t a t e 
i n s t i t u t i o n s . 1915 Iowa A c t s , ch. 24. The General Assembly 
subsequently amended the law to provide medical s e r v i c e s at s t a t e 
expense to i n d i g e n t a d u l t s as w e l l . 1919 Iowa A c t s , ch. 78. 

The b a s i c elements of the s t a t u t o r y system i n c l u d e inves
t i g a t i o n of the f i n a n c i a l s t a t u s of the person i n need of medical 
s e r v i c e , a court order p r o v i d i n g f o r admission to U n i v e r s i t y 
H o s p i t a l s , and acceptance of the p a t i e n t f o r treatment at Univer
s i t y H o s p i t a l . Iowa Code §§ 255.1-.15. In a d d i t i o n , a county 
quota system was created by which each county, based on i t s 
p o p u l a t i o n , i s a l l o c a t e d a quota of such p a t i e n t s to be t r e a t e d 
at s t a t e expense at U n i v e r s i t y H o s p i t a l s . Iowa Code § 255.16 
(1985). I f a county's quota i s exceeded by ten percent, the 
expenses f o r care and treatment of p a t i e n t s admitted to U n i v e r s i 
t y H o s p i t a l s " s h a l l be pa i d from the funds of such county at 
a c t u a l cost . . ." § 255.16. 

U n i v e r s i t y H o s p i t a l and county o f f i c i a l s , over the past 
seventy years, have developed processes and p r a c t i c e s f o r imple
menting chapter 255. Some of the processes and p r a c t i c e s are i n 
r u l e form. See Iowa Admin. Code 720-6.1. The questions you 
present a r i s e In the context of the operation of p r a c t i c e s and 
procedures t h a t have evolved over, time w i t h respect to the 
treatment of i n d i g e n t p a t i e n t s . 

The s t a t u t o r y system e l i m i n a t e s the requirement of inves
t i g a t i o n of indigency s t a t u s , n o t i c e and hearing p r i o r to admis
s i o n of p a t i e n t s f o r emergency care. Iowa Code §§ 255.8, 255.11. 
However, the s t a t u t e contemplates issuance of a court order p r i o r 
to treatment of any p a t i e n t , on both an emergency and a non
emergency b a s i s . Iowa Code §§ 255.8, 255.11, 255.12. We under
stand the p r a c t i c e t h a t has evolved over time i s to admit pa
t i e n t s without a court order and to t r e a t them; other s t a t u t o r y 
processes occur l a t e r . 
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We.understand i t i s the p r a c t i c e f o r a p a t i e n t L s status as a 
r e c i p i e n t of medical__treatment and care under a county quota, or 
from other county funds, or as " c l i n i c a l pay" p a t i e n t s , Iowa 
Admin. Code 720-6.3, to be determined a f t e r the i n d i v i d u a l has 
been admitted to U n i v e r s i t y H o s p i t a l . Indeed, an i n d i v i d u a l ' s 
status f o r payment purposes may- be determined long a f t e r t r e a t 
ment and care has been given, i . e . , a county assigns i t s quota to 
pa t i e n t s whose treatment and care has been the most expensive 
among the i n d i g e n t p a t i e n t s admitted to U n i v e r s i t y H o s p i t a l from 
that county i n a given f i s c a l year. 

In c o n s i d e r i n g your f i r s t q uestion -- whether payment f o r 
medical treatment of i n d i g e n t persons may be au t h o r i z e d when the 
medical treatment has already been r e c e i v e d i n a rion-emergency 
case -- we are confronted w i t h decades of a d m i n i s t r a t i v e p r a c t i c e 
and the absence of l i t i g a t i o n . This absence of l i t i g a t i o n i s 
s t r i k i n g i n the context of a system th a t r e q u i r e s frequent a c t i o n 
and cooperation among s t a t e o f f i c i a l s and county o f f i c i a l s from 
every county i n Iowa. 

In examining the meaning of s t a t u t e s i n the context of 
long-standing a d m i n i s t r a t i v e p r a c t i c e s , we are guided by a number 
of p r i n c i p l e s of s t a t u t o r y c o n s t r u c t i o n . This observation seems 
p a r t i c u l a r l y r e l e v a n t : 

I n t e r p r e t a t i o n s by an agency charged w i t h imple
mentation of a s t a t u t e , p a r t i c u l a r l y over a long 
p e r i o d of time, and witKout l e g i s l a t i v e i n t e r 
v e n t i o n , i s evidence of c o m p a t i b i l i t y of that 
agency's i n t e r p r e t a t i o n w i t h l e g i s l a t i v e i n t e n t . 
See Iowa Nat. Ind. Loan Co. v. Iowa State Dept. 
Rev." 224 N.W.2d 437, 440 (Iowa 1974); s e c t i o n 
4.6(6), The Code. Another matter which may be 
considered i n construing the s t a t u t e _ i s the 
consequences of a p a r t i c u l a r c o n s t r u c t i o n . 
Section 4.6(5), The Code. 

C h u r c h i l l Truck Lines v. Transp. Reg. Bd. , 274 N.W.2d 295, 
297-298 (Iowa 1979). See a l s o S i s c o v. Iowa 111. Gas and E l e c . 
Co., 368 N.W.2d 853, 86~0~(Iowa App. 1985). Thousands of p a t i e n t s 
from throughout the s t a t e have been admitted to the U n i v e r s i t y 
H o s p i t a l over the past seventy years p r i o r to the court orders 
which e s t a b l i s h e l i g i b i l i t y f o r treatment and care at s t a t e 
expense. We are r e l u c t a n t " to overturn that long-standing prac
t i c e by an o p i n i o n which would r e q u i r e r i g i d a p p l i c a t i o n of the 
language of Iowa Code § 255.8 and § 255.11. We are p a r t i c u l a r l y 
r e l u c t a n t to overturn the p r a c t i c e where the s t a t u t e , i f l i t e r 
a l l y a p p l i e d , r e q u i r e s a court order to be r e c e i v e d by the 
h o s p i t a l "at or before the time of the r e c e p t i o n of the p a t i e n t 
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i n t o the h o s p i t a l , " Iowa Code § 255.12, i n cas.es of "great 
emergency." Iowa Code. § 255.11. Neither the s t a t u t e s nor r u l e s 
provide a c l e a r d e f i n i t i o n of emergency. We are mindful t h a t a 
s t a t u t e should not be construed to produce absurd r e s u l t s . B e i e r 
S l a s s Co. v. Brundige, 329 N.W.2d 280, 283 (Iowa 1983). 

Other p r i n c i p l e s have a bearin g on your f i r s t q u e s t i o n . 
Many of the p r i n c i p l e s have been summarized as f o l l o w s : 

Our u l t i m a t e goal i s to determine and e f f e c t u a t e 
_ jthe i n t e n t _ o f t J i e _ - l e g i s l a t u r e . Iowa Beef Proces- _ . -

so r s , Inc. v. M i l l e r , 312 N.W.2d 530, 532 (Iowa 
1981); American Home"Products Corp. v. Iowa State 
Board of Tax Review; 302 N.W.2d 140, TK1 (Iowa 
1981). We look to the object to be accomplished, 
the m i s c h i e f to be remedied, or the purpose to be 
"served, and place on the s t a t u t e a reasonable or 
l i b e r a l c o n s t r u c t i o n which w i l l best e f f e c t , 
r a t h e r than defeat, the l e g i s l a t u r e ' s purposeT 
C i t y of Mason C i t y v. P u b l i c Employment R e l a t i o n s 
Board, 316 N.W.2d 851, 854 (Iowa 1982); Peffers^vT 
C i t y of Pes Moines, 299 N.W.2d 675, TTTZ (Iowa 
1980). We avoid s t r a i n e d , i m p r a c t i c a l or absurd 
r e s u l t s i n favor of a s e n s i b l e , l o g i c a l con
s t r u c t i o n . Ida County Courier and The Reminder v. 
Attorney General, 316 N.W.2d 846, 851 (Iowa 1982); 
Iowa Beef Processors, Inc., 312 N.W.2d at 532. We 
consider a l l p a r t s of the s t a t u t e together, 
without a t t r i b u t i n g undue importance to any s i n g l e 
or i s o l a t e d p o r t i o n . Iowa Beef Processors, Inc., 
312 N.W.2d at 532; P e f f e r s , 299 N.W.2d at 678. 
The s p i r i t of the s t a t u t e must be considered along 
w i t h i t s words, Hansen v. St a t e , 298 N.W.2d 263, 
265 (Iowa 1980), and the manifest int e n t , of the 
l e g i s l a t u r e w i l l p r e v a i l over the l i t e r a l import 
of the words used. Iowa Beef Processors, Inc., 
312 N.W.2d 533. Although f i n a l i n t e r p r e t a t i o n and 
c o n s t r u c t i o n of the s t a t u t e i s f o r t h i s c o u r t , we 
give deference to an i n t e r p r e t a t i o n by the respon
s i b l e a d m i n i s t r a t i v e agency. American Home 
Products Corp., 302 N.W.2d at 143; Charles C i t y 
Education A s s o c i a t i o n v. P u b l i c Employment Re
l a t i o n s Board, 291 N.W.2d 663, 666 (Iowa 1980). 

B e i e r Glass Co., 329 N.W.2d at 283. 
An e a r l i e r o p i n i o n of t h i s o f f i c e took note that the s t a t u t e 

"has de c i d e d l y humane and b e n e f i c i a l purposes and we b e l i e v e i t 
was the i n t e n t i o n of the L e g i s l a t u r e that i n d i g e n t persons should 

http://cas.es
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r e c e i v e both medical and s u r g i c a l care and were not to be sub
j e c t e d to controversy i n r e l a t i o n to l e g a l settlement." 1940 
Op.Att'yGen. 84. We are aware that court processes take time. 
The s t a t u t o r y system o u t l i n e d i n ch. 255 does not provide f o r 
expedited court procedures. Cf. Iowa R. Crim. Pro. 27 ( c r i m i n a l 
defendants e n t i t l e d to a speedy t r i a l ) . By g i v i n g a l i b e r a l 
c o n s t r u c t i o n to chapter 255, the c l e a r purposes of that chapter 
are c l e a r l y f u l f i l l e d -- the treatment and care" of a person who 
" i s s u f f e r i n g from some malady or deformity that can probably be 
improved or cured or advantageously t r e a t e d by medical or s u r g i 
c a l treatment or h o s p i t a l care. . . . " Iowa Code § 255. J... -

In the l i g h t o f_the p r i n c i p l e s of s t a t u t o r y c o n s t r u c t i o n and 
the purposes of the chapter, i t i s our o p i n i o n that treatment of 
i n d i g e n t persons may be authorized when the medical treatment has 
already been given. 

You s t a t e your second question as f o l l o w s : 
A r e l a t e d question involves p a t i e n t s whose t r e a t 
ment i s p r o p e r l y a u t h o r i z e d i n one f i s c a l year, 
but the treatment must continue i n t o a succeeding 
f i s c a l yearT Is " i t necessary f o r the p a t i e n t to 
reapply f o r a s s i s t a n c e under ch. 255 and f o r the 
court to reapprove the a s s i s t a n c e each succeeding 
year i f the treatment i s c o n t i n u i n g and p a r t of 
the same deformity or malady? 
Your second question i s complex because of the w i d e l y 

v a r y i n g circumstances of p a t i e n t s . Id. at 345. We understand 
that a person i s considered, by the U n i v e r s i t y H o s p i t a l and the 
c o u n t i e s , to be a l l o c a t e d to a county's quota i n the f i s c a l year 
i n which that p a t i e n t was f i r s t admitted i f the person i s admit
ted near the close of the f i s c a l year and the p e r i o d of h o s p i 
t a l i z a t i o n extends i n t o the next f i s c a l year. I l l n e s s does not 
f i t i t s course i n t o f i s c a l years. We f i n d no requirement i n the 
s t a t u t e or i n l o g i c to r e q u i r e that e l i g i b i l i t y f o r care must be 
e s t a b l i s h e d f o r each f i s c a l year i n such cases. 

I t should be understood that U n i v e r s i t y H o s p i t a l s i s an 
acute care f a c i l i t y . Many p a t i e n t s , p a r t i c u l a r l y cancer pa
t i e n t s , are discharged from the h o s p i t a l but must be admitted 
again l a t e r . The only way to maintain p r o p o r t i o n a l i t y among the 
counties i s to r e q u i r e new court orders. Moreover, the indigency 
status of p a t i e n t s may change over time. For example, serious 
i l l n e s s may cause p a t i e n t s who were t r e a t e d o r i g i n a l l y on a 
p r i v a t e or a " c l i n i c a l pay" b a s i s to seek admission f o r 
subsequent h o s p i t a l i z a t i o n as i n d i g e n t s . As we i n d i c a t e d above, 
those a d m i n i s t r a t i v e p r a c t i c e s are long-standing arrangements 
between U n i v e r s i t y H o s p i t a l s and Iowa n i n e t y - n i n e counties. 
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In summary, we are u n w i l l i n g to i n t e r f e r e w i t h long standing 
a d m i n i s t r a t i v e p r a c t i c e . Therefore, i t i s our o p i n i o n that 
payment f o r medical treatment of i n d i g e n t persons may be au
t h o r i z e d a f t e r the treatment has been r e c e i v e d . P a t i e n t s who are 
admitted f o r care near the end of a f i s c a l year but discharged 
from the h o s p i t a l during the f o l l o w i n g f i s c a l year are a l l o c a t e d 
to the county's quota f o r the year i n which they were admitted. 
When a person has been discharged from the h o s p i t a l , a new court 
order i s r e q u i r e d f o r a new admission to maintain p r o p o r t i o n a l i t y 
among Iowa co u n t i e s . 

S i n c e r e l y yours, 

A s s i s t a n t Attorney General 
MWF/cjc 



HIGHWAYS: Road Use Tax Fund; Employee day care s e r v i c e s . Iowa 
C o n s t i t u t i o n , A r t i c l e V I I , § 8; Iowa Code § 312.1 (1985). The 
use of road use Jtax funds to provide day care s e r v i c e s to 
c h i l d r e n of DOT, county secondary road, and m u n i c i p a l s t r e e t 
department employees does not v i o l a t e A r t i c l e V I I , § 8. (Weeg to 
Welden, State Representative, 10/29/85) #85-10-5(L) 

October 29, 1985 

The Honorable Richard W. Welden 
State Representative -
612 Forest D r i v e 
Iowa F a l l s , Iowa 50126 
Dear Representative Welden: 

You have requested an o p i n i o n of the Attorney General on the 
f o l l o w i n g questions: 

1. Is i t a proper and c o n s t i t u t i o n a l 
act f o r ' the Department of T r a n s p o r t a t i o n to 
use road use tax funds, r e a l estate acquired 
w i t h or a b u i l d i n g constructed w i t h road use 
tax funds f o r the purpose of e s t a b l i s h i n g or 
operating a c h i l d day care center f o r c h i l d 
ren of department employees, a l s o c h i l d r e n of 
the general p u b l i c not a s s o c i a t e d - w i t h or 
employed by the department? 

2. Is i t a proper and c o n s t i t u t i o n a l 
act f o r counties of the s t a t e of Iowa to use 
road use tax funds to e s t a b l i s h or operate 
c h i l d day care centers f o r c h i l d r e n of t h e i r 
secondary road department employees and i s i t 
a proper and c o n s t i t u t i o n a l act f o r c i t i e s to 
e s t a b l i s h or operate c h i l d , day care centers 
f o r c h i l d r e n of employees of t h e i r s t r e e t 
departments and the general p u b l i c ? 

In sum, you ask whether the s t a t e , c o u n t i e s , and c i t i e s may use 
road use tax funds to operate day care centers f o r employees as 
w e l l as the general p u b l i c . I t i s our o p i n i o n that these funds 
may p r o p e r l y be used f o r t h i s purpose. 

We f i r s t review the c o n s t i t u t i o n a l and s t a t u t o r y p r o v i s i o n s 
r e l e v a n t to your questions, and the f a c t u a l circumstances from 
which your questions a r i s e . 
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Iowa C o n s t i t u t i o n , A r t . V I I , § 8, provides: 
A l l motor v e h i c l e r e g i s t r a t i o n fees and a l l 
l i c e n s e s and e x c i s e taxes on motor v e h i c l e 
f u e l , except cost of a d m i n i s t r a t i o n , s h a l l be 
used e x c l u s i v e l y f o r the c o n s t r u c t i o n , 
maintenance and s u p e r v i s i o n of the p u b l i c 
highways e x c l u s i v e l y w i t h i n the s t a t e or f o r 
the payment of bonds issued or to be issued 
f o r the c o n s t r u c t i o n of such p u b l i c highways 
and the payment of i n t e r e s t on such bonds. 

(emphasis added) 
Iowa Code § 312.1 (1985) provides that the road use tax fund 

includes the f o l l o w i n g : 
1. A l l the net proceeds of the 

r e g i s t r a t i o n of motor v e h i c l e s under 
chapter 321. 

2. A l l the net proceeds of the motor 
v e h i c l e f u e l tax or l i c e n s e fees under 
chapter "324. 

3. A l l revenue deri v e d from the use 
t a x , under chapter 423 on motor v e h i c l e s , 
t r a i l e r s , and. motor v e h i c l e a c c e s s o r i e s and 
equipment, as same may be c o l l e c t e d as 
provided by s e c t i o n 423.7. 

4. Any other funds which may, by law be 
c r e d i t e d to the road use tax fund. 

A c c o r d i n g l y , the fees and taxes subject to the l i m i t a t i o n s of 
A r t i c l e V I I , § 8, are i n c l u d e d as p a r t of the road use tax fund. 
Road use tax funds are a l l o c a t e d i n v a r i o u s percentages to the 
s t a t e , c o u n t i e s , and c i t i e s f o r road and s t r e e t c o n s t r u c t i o n 
purposes i n accordance w i t h § 312.2. 

The Department of T r a n s p o r t a t i o n (DOT) i n 1984 decided to 
c o n t r a c t w i t h a n o n - p r o f i t day care center i n Ames to operate a 
day care f a c i l i t y , the primary purpose being to improve produc
t i v i t y of DOT employees by p r o v i d i n g a c c e s s i b l e and o n - s i t e day 
care f o r c h i l d r e n of DOT employees. C h i l d r e n of DOT employees 

We note that not a l l of the funds which c o n s t i t u t e the 
road use tax fund are subject to the c o n s t i t u t i o n a l l i m i t a t i o n s 
of A r t i c l e V I I , § 8. 
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are to be given preference i n acceptance, but at l e a s t i n i t i a l l y 
the f a c i l i t y has been open to the general p u b l i c . The expenses 
of t h i s program w i l l be pa i d l a r g e l y from fe e s , but i n order f o r 
the f a c i l i t y to operate on a break-even b a s i s , the DOT Commission 
agreed to provide c e r t a i n i n - k i n d support, i n c l u d i n g r e n t - f r e e 
space i n an e x i s t i n g b u i l d i n g , maintenance, u t i l i t i e s , and 
s e c u r i t y and j a n i t o r i a l services" e q u i v a l e n t to those provided i n 
other DOT b u i l d i n g s i n that area. 

This o f f i c e r e c e n t l y addressed the question of the c o n s t i t u 
t i o n a l i t y of use of road use tax funds f o r a s p e c i f i c purpose i n 
Op.Att'yGen. #84-9-6. In tha t o p i n i o n , a copy of which, i s 
enclosed f o r your review, we h e l d t h a t the A r t i c l e V I I , § 8, 
l i m i t a t i o n on the use. of road use tax funds f o r c o n s t r u c t i o n , 
maintenance, and s u p e r v i s i o n purposes only d i d not p r o h i b i t 
payment of t o r t claims against the Department of T r a n s p o r t a t i o n 
from the primary road fund pursuant to s t a t u t e . We b e l i e v e the 
r a t i o n a l e i n support of that c o n c l u s i o n i s e q u a l l y a p p l i c a b l e i n 
the present case. Rather than repeat our previous d i s c u s s i o n i n 
i t s e n t i r e t y , we enclose a copy of our e a r l i e r o p i n i o n f o r your 
review and h i g h l i g h t the major p o i n t s of that o p i n i o n . 

Our previous o p i n i o n r e l i e d h e a v i l y on the Iowa Supreme 
Court's c o n s i s t e n t l y broad reading of A r t i c l e V I I , § 8, i n a 
number of cases, as w e l l as a number of c o n s i s t e n t opinions from 
t h i s o f f i c e . In Edge v. Br i c e , 253 Iowa 710, 113 N.W.2d 755 . 
(1962) , the court s t a t e d the i n t e n t and purpose of § 8 was to 
ensure a source of funds f o r highway purposes, and not to a l l o w 
those funds to be used f o r governmental purposes t o t a l l y unre
l a t e d to highways. Id. at 759. The court went on to broadly 
construe the term " c o n s t r u c t i o n " as used i n § 8 as i n c l u d i n g " a l l 
things necessary to the complete accomplishment of a highway f o r 
a l l uses p r o p e r l y a part thereof." See a l s o S l a p n i c k a v. C i t y of 
Cedar Rapids, 258 Iowa 382, 139 N.W."2~d~ 179~Tl965) . But see F r o s t 
v. State7~T72 N.W.2d 575 (Iowa 1969). This o f f i c e has r e i t e r a t e d 
the court's l i b e r a l view of t h i s c o n s t i t u t i o n a l p r o v i s i o n i n 
f i n d i n g the expenditures of road use tax funds f o r v a r y i n g 
purposes c o n s t i t u t i o n a l . See Op.Att'yGen. #84-9-6 (DOT t o r t 
c l a i m s ) ; 1980 Op.Att'yGen. 107 (wind e r o s i o n c o n t r o l programs f o r 
highways); 1978 Op.Att'yGen. 31 (bikeway c o n s t r u c t i o n ) ; 1976 
Op.Att'yGen. 734 ( t r a f f i c c o n t r o l d e v i c e s ) ; 1972 Op.Att'yGen. 115 
(st a t e highway p a t r o l s a l a r i e s ) ; 1970 Op.Att'yGen. 181 (machine 
storage f a c i l i t y ) ; 1968 Op.Att'yGen. 494 ( s a f e t y r e s t a r e a s ) . A 
few opinions have r e s t r i c t e d the use of road use tax funds f o r 
c e r t a i n purposes as u n c o n s t i t u t i o n a l . See 1972 Op.Att'yGen. 380 
(research p r o j e c t on county road l i a b i l i t y i n s u r a n c e ) ; 1972 
Op.Att'yGen. 362 ( a c q u i s i t i o n of b i l l b o a r d s , s i g n s , and junk 
yards outside highway r i g h t - o f - w a y s ) ; 1970 Op.Att'yGen. 162 
(f l o o d c o n t r o l p r o j e c t s u n r e l a t e d to highways); 1970 Op.Att'yGen. 
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508 (sidewalk c o n s t r u c t i o n not a part of a s t r e e t c o n s t r u c t i o n 
p r o j e c t ) . 

Consistent w i t h t h i s a u t h o r i t y , we conclude that use of road 
use tax funds f o r p r o v i d i n g day care s e r v i c e s to DOT employees 
does not v i o l a t e A r t i c l e V I I , §.8, as p r o v i s i o n of such s e r v i c e s 
i s reasonably r e l a t e d to " c o n s t r u c t i o n , maintenance, and super
v i s i o n of the p u b l i c highways." There i s l i t t l e q uestion that i t 
i s proper to use road use tax funds to pay the s a l a r i e s of DOT 
employees, f o r such employees are e s s e n t i a l to the op e r a t i o n of 
the e n t i r e department and th e r e f o r e the s t a t e highway system. 
See 1972 Op-.Att'^yGen.-115 (proper to pay s t a t e highway»petrol 
s a l a r i e s from road use tax funds) . The p r o v i s i o n of f r i n g e 
b e n e f i t s i n a d d i t i o n -to the payment of s a l a r i e s i s c e r t a i n l y not 
unusual but i s i n s t e a d an accepted, indeed expected, f a c t i n 
today's l a b o r market. 

No question has a r i s e n as to whether i t i s appropriate to 
expend road use tax funds to pay v a c a t i o n , s i c k leave, h e a l t h 
insurance, or retirement b e n e f i t s to DOT employees, as such 
b e n e f i t s are seen as standard and necessary to a t t r a c t and keep 
q u a l i f i e d employees and th e r e f o r e f u r t h e r "the c o n s t r u c t i o n , 
maintenance, and s u p e r v i s i o n of the p u b l i c highways." The 
category of " u s u a l " f r i n g e b e n e f i t s i s not a s t a t i c one but one 
that has and w i l l continue to change to r e f l e c t the needs and 
expectations of a changing s o c i e t y . For example, as women have 
entered the workplace i n e v e r - i n c r e a s i n g numbers, the need f o r 
r e l i a b l e day care has grown d r a m a t i c a l l y . In response, p r o v i s i o n 
of day care s e r v i c e s f o r c h i l d r e n of employees, sometimes at no 
cost to the employees, has become an i n c r e a s i n g l y common f r i n g e 
b e n e f i t . 

The Supreme Court has s t a t e d c o n s t i t u t i o n a l p r o v i s i o n s "are 
to be " i n t e r p r e t e d broadly to achieve t h e i r u n d e r l y i n g purposes 
and f l e x i b i l i t y i n t e r p r e t e d t o meet changing times." B e c h t e l v. 
C i t y of Pes Moines, 225 N.W.2d 326 (1975). I n Edge v. B r i c e , 
supra, the court s t a t e d the purpose of A r t i c l e V I I , § 8, i s to 
keep road use taxes at a reasonable r a t e "and not to a l l o w the 
same to become a general revenue measure to be used f o r govern
mental purposes t o t a l l y f o r e i g n to highways." 113 N.W.2d at 759. 
The p r o v i s i o n of day care s e r v i c e s to POT employees i s not a 
governmental purpose t o t a l l y u n r e l a t e d to highways, but i n s t e a d 
r e f l e c t s a judgment by the DOT that the a v a i l a b i l i t y of such 
s e r v i c e s w i l l a i d i n r e c r u i t i n g and r e t a i n i n g w e l l - q u a l i f i e d 
employees. C e r t a i n l y securing the best p o s s i b l e employees to 
perform DOT func t i o n s w i l l g r e a t l y f u r t h e r the competent con
s t r u c t i o n , maintenance and s u p e r v i s i o n of the p u b l i c highways. 

For these reasons, i t i s our op i n i o n t h a t the use of road 
use t a x funds to provide day care s e r v i c e s to c h i l d r e n of DOT 
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employees does not v i o l a t e A r t i c l e - V I I , § 8, of the Iowa Con
s t i t u t i o n . For the same reasons, we reach the i d e n t i c a l con
c l u s i o n as to p r o v i s i o n of such s e r v i c e s to the c h i l d r e n of 
county secondary road and mu n i c i p a l s t r e e t department employees. 

We b e l i e v e i t i s reasonable to make these s e r v i c e s a v a i l 
able to members of the general p u b l i c i f t h i s i s an economically 
v i a b l e way to make those s e r v i c e s a v a i l a b l e to DOT employees, 
p a r t i c u l a r l y i f c h i l d r e n of DOT employees have preference over 
c h i l d r e n i n the general p u b l i c and members of the general p u b l i c 
pay f o r the s e r v i c e s provided, as i s the case. 

TOW:rep 
Enclosure 

2 



COUNTIES; S h e r i f f ; Residency requirement f o r deputy s h e r i f f s ; 
Home r u l e a u t h o r i t y . Iowa Const, a r t . I l l , § 39A; Iowa Code 
§§ 331.301(1) and (2); 341A.1K7) (1985). A county s h e r i f f has 
a u t h o r i t y to impose a requirement t h a t deputy s h e r i f f s r e s i d e i n 
designated areas of the county i f t h a t requirement i s reasonably 
r e l a t e d to law enforcement purposes. (Weeg to O'Meara, Page 
County Attorney, 10/22/85) #85-10-4(L) 

October 22, 1985 

Mr. Stephen P. O'Meara 
Page County Attorney 
Page County Courthouse 
C l a r i n d a , Iowa 51632 
Dear Mr. O'Meara: 

You have requested an o p i n i o n of the Attorney General as to 
whether the county s h e r i f f has the a u t h o r i t y to r e q u i r e a deputy 
s h e r i f f to r e s i d e w i t h i n a s p e c i f i c area of the county as a 
c o n d i t i o n of employment. We have p r e v i o u s l y informed you that 
t h i s o f f i c e cannot r e s o l v e a question of f a c t as to whether such 
a c o n d i t i o n was pr o p e r l y imposed i n a p a r t i c u l a r s i t u a t i o n . 

Iowa Code § 400.16 (1985) provides i n part that c i t y c i v i l 
s e r v i c e employees: 

. . . s h a l l not be r e q u i r e d to be a r e s i d e n t 
of the c i t y i n which they are employed, but 
they s h a l l become a r e s i d e n t of the s t a t e at 
the time such appointment or employment 
begins and s h a l l remain a r e s i d e n t of the 
s t a t e during employment. C i t i e s may set 
reasonable maximum di s t a n c e s outside of the 
corporate l i m i t s of the c i t y that p o l i c e 
o f f i c e r s , f i r e f i g h t e r s and other c r i t i c a l 
m u n i c i p a l employees may l i v e . 

No such p r o v i s i o n i s contained i n Ch. 341A, which e s t a b l i s h e s the 
c i v i l s e r v i c e system f o r deputy county s h e r i f f s , or i n any other 
s t a t u t e we can f i n d . Therefore, we conclude there are no express 
p r o v i s i o n s governing residency requirements f o r deputies of 
county o f f i c e r s . 

In Rehmel v. Board of Supervisors of Muscatine County, 172 
Iowa 455, 154 N.W. 596 (1915), the Court held that i n the absence 
of an express s t a t u t o r y residency requirement, deputy s h e r i f f s 
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are not r e q u i r e d to be r e s i d e n t s of the s t a t e . In that case the 
county s h e r i f f appointed o u t - o f - s t a t e r e s i d e n t s to serve as 
deputy s h e r i f f s during the course of a p r o t r a c t e d l a b o r s t r i k e . 
C e r t a i n c i t i z e n s of the county sued the s u p e r v i s o r s to e n j o i n 
payment of these deputies' s a l a r i e s on the ground they were 
i n e l i g i b l e to so serve. The Court noted there was no s t a t u t o r y 
requirement that deputy s h e r i f f s r e s i d e i n the s t a t e as there was 
f o r the s h e r i f f , and r e j e c t e d the argument that because a deputy 
o f t e n acts i n the stead of the p r i n c i p a l the deputy must q u a l i f y 
f o r o f f i c e as does the p r i n c i p a l . The Court appeared to defer to 
the s h e r i f f ' s d i s c r e t i o n i n h i r i n g deputies when i t s t a t e d : " i t 
i s conceivable that a s i t u a t i o n may a r i s e where those c a l l e d upon 
to preserve law and order should not be permanent r e s i d e n t s of 
the communities i n which they serve." 154 N.W. at 598. In t h i s 
case the s t r i k e had l a s t e d two years and even s t a t e a u t h o r i t i e s 
had been unable to maintain order. The s h e r i f f h i r e d non
r e s i d e n t deputies because they "had no f r i e n d s to serve nor 
enemies to punish . . ., and . . . had no i n t e r e s t i n the outcome 
of the controversy between the employers and the employed." Id. 
See a l s o 1904 Op.Att'yGen. 263 (deputy not r e q u i r e d to be s t a t e 
r e s i d e n t and q u a l i f i e d e l e c t o r though p r i n c i p a l o f f i c e r i s so 
r e q u i r e d ) . But see 1972 Op.Att'yGen. 49; 1940 Op.Att'yGen. 477 
(deputy may on occasion act i n absence of p r i n c i p a l and t h e r e f o r e 
must, meet q u a l i f i c a t i o n s set f o r p r i n c i p a l ) ; 1930 Op.Att'yGen. 
282. 1 

None of these Iowa a u t h o r i t i e s s p e c i f i c a l l y address the 
question of whether a deputy can be r e q u i r e d by the s h e r i f f to 
r e s i d e w i t h i n a p a r t i c u l a r area of the county. However, we 
b e l i e v e the Rehmel d e c i s i o n at l e a s t suggests that the s h e r i f f 
has considerable d i s c r e t i o n i n determining residency requirements 
f o r deputies i n accordance w i t h the county's law enforcement 
needs. We can f i n d no a d d i t i o n a l Iowa a u t h o r i t y which provides 
guidance on t h i s i s s u e . In the absence of any a u t h o r i t y to the 
c o n t r a r y , i t i s our o p i n i o n t h a t a s h e r i f f may impose a residency 
requirement upon deputy s h e r i f f s as a c o n d i t i o n of employment i f 
that requirement i s reasonably r e l a t e d to county law enforcement 
needs. See Iowa Const, a r t . I l l , § 39A ("Counties . . . are 
granted home r u l e power and a u t h o r i t y , not i n c o n s i s t e n t w i t h the 
laws of the general assembly, to determine t h e i r l o c a l a f f a i r s 
and government . . . " ) ; § 331.301(1) ("A county may, except as 
e x p r e s s l y l i m i t e d by the C o n s t i t u t i o n , and i f not i n c o n s i s t e n t 
w i t h the laws of the general assembly, e x e r c i s e any power and 
perform any f u n c t i o n i t deems appropriate to p r o t e c t and preserve 

A 1940 Op.Att'yGen. 477 and 1930 Op.Att'yGen. 282 d i d not 
r e f e r to the Rehmel d e c i s i o n and f o r that reason would appear to 
be of questionable p r e c e d e n t i a l value. 
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the r i g h t s , p r i v i l e g e s , and property of the county or of i t s 
r e s i d e n t s , and to preserve and improve the peace, s a f e t y , health, 
w e l f a r e , comfort, and convenience of i t s r e s i d e n t s . . . .") Law 
enforcement needs may i n c l u d e , but are not l i m i t e d t o , the need 
f o r deputies to be a v a i l a b l e i n p a r t i c u l a r geographical areas of 
the county i n order to promptly respond to emergencies i n those 
various areas. 

We b e l i e v e our concl u s i o n i s supported by the trend of 
a u t h o r i t y i n other j u r i s d i c t i o n s . One l e a d i n g commentator has 
reviewed the a u t h o r i t y from other j u r i s d i c t i o n s on the question 
of residency requirements f o r muni c i p a l employees. See 3 
M c Q u i l l i n , M u n i c i p a l Corporations (3rd ed.), § 12.59 at~~2~4~2-243. 
Such requirements, or the p r o h i b i t i o n thereof, are o f t e n imposed 
i n other j u r i s d i c t i o n s by c o n s t i t u t i o n or s t a t u t e , as they are 
not i n Iowa, or are provided f o r by mu n i c i p a l ordinance. I t 
appears that challenges to s t a t u t e s and ordinances imposing 
residency requirements of the type here i n question are g e n e r a l l y 
upheld: 

. . . I t has been h e l d , . . . that a r e q u i r e 
ment that a l l c l a s s i f i e d employees of a c i t y , 
i n c l u d i n g school teachers, be or become, 
w i t h i n a s p e c i f i e d time of t h e i r employment, 
r e s i d e n t s w i t h i n the boundaries of the c i t y 
u nless granted a s p e c i a l permit f o r c e r t a i n 
s p e c i f i e d reasons, would be i n v a l i d as 
p l a c i n g a r e s t r i c t i o n on a fundamental r i g h t 
of i t s employees to l i v e where they wish, 
unless the requirement t h a t the employees 
l i v e w i t h i n the c i t y serves a p u b l i c i n t e r e s t 
which i s important enough to j u s t i f y the 
r e s t r i c t i o n on p r i v a t e r i g h t . [footnote 
omitted] Under an ordinance p r o v i d i n g f o r a 
waiver of the residency requirement, and 
r e q u i r i n g the c i v i l s e r v i c e commission to 

Se c t i o n 331.301(2) provides t h a t the power of the county 
i s vested and should be ex e r c i s e d by the board of supervisors 
except as otherwise provided by law. I t i s our opi n i o n indepen
d e n t l y e l e c t e d county o f f i c e r s may ex e r c i s e county powers, 
i n c l u d i n g the e x e r c i s e of home r u l e a u t h o r i t y , i n accordance w i t h 
t h e i r s t a t u t o r y d u t i e s , f o r such i s otherwise provided by law. 
See McMurray v. Board of Supervisors of Lee County, 261 N.W.2d 
WE (Iowa 1978); Smith v. Newell, 254 Iowa 496, 117 N.W.2d 883 
(1962); Op.Att'yGen. #85-6-3; Op.Att'yGen. #84-10-5. Cf. Smith 
v. Board of Supervisors of Pes Moines County, 320 N.VOd 589 
(Iowa 1982). 
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base i t s determination as to waiving the 
requirement on the nature of the work, 
l o c a t i o n of the work, and a l l other p e r t i n e n t 
f a c t s concerning employment -- personal 
hardship f a c t o r s must be considered even 
though the best i n t e r e s t s of the c i t y are 
paramount. [footnote o m i t t e d ] . . . . A l s o 
h e l d v a l i d has been an ordinance r e q u i r i n g 
c e r t a i n c l a s s e s of c i t y employees to r e s i d e 
w i t h i n a "residency area" which i s p e r i p h e r a l 
to the m u n i c i p a l boundaries i n s o f a r as i t s 
purpose was to r e q u i r e the c i t y ' s p u b l i c 
s a f e t y employees to l i v e at places from which 
they could e f f e c t i v e l y be c a l l e d to duty when 
needed. [footnote omitted] 

* * * 
In some m u n i c i p a l i t i e s i t i s r e q u i r e d that 

an o f f i c e r or employee continue to maintain 
h i s residence w i t h i n the m u n i c i p a l i t y a f t e r 
h i s appointment, [footnote omitted] and i t 
has been h e l d that such a requirement i s not 
u n f a i r , unreasonable and a r b i t r a r y , [footnote 
omitted] nor does i t u n c o n s t i t u t i o n a l l y ) 
i n f r i n g e upon the employee's r i g h t to t r a v e l , 
[footnote omitted] 

3 M c Q u i l l i n , § 12.59 at 242-243 (and cases c i t e d t h e r e i n ) . 
In concluding, we note that i n the event a deputy s h e r i f f i s 

d i s c i p l i n e d f o r f a i l u r e to comply w i t h a residency requirement 
imposed by the s h e r i f f , § 341A.11 a p p l i e s . That s e c t i o n provide's 
that a deputy may be removed or discharged or otherwise d i s c i 
p l i n e d f o r a number of reasons, i n c l u d i n g : 

7. Any other act or f a i l u r e to act or to 
f o l l o w reasonable r e g u l a t i o n s p r e s c r i b e d by 
the s h e r i f f which i n the judgment of the 
commission i s s u f f i c i e n t to show the offender 
to be u n s u i t a b l e or u n f i t f o r employment. 

Ac c o r d i n g l y , the reasonableness of the s h e r i f f ' s requirements 
regarding residency are subject to review by the c i v i l s e r v i c e 
commission i n the event f a i l u r e to f o l l o w such requirements 
subjects a deputy to d i s c i p l i n a r y a c t i o n . 

To summarize, i t i s our o p i n i o n that a county s h e r i f f has 
a u t h o r i t y to impose a requirement that deput^y s h e r i f f s r e s i d e i n 

) 
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designated areas of the county i f t h a t requirement i s reasonably 
r e l a t e d to law enforcement purposes. 

S i n c e r e l y , 

TOW:rep 

SRESA 0'CONNELL WEEC 
A s s i s t a n t Attorney^ General 

\ / 



STATE OFFICERS AND EMPLOYEES; F i d e l i t y Bonds. Iowa Code §§ 11.7, 
18.164, 18.165, 18.169 and 64.6 (1985). F i d e l i t y bond coverage 
f o r s t a t e o f f i c e r s or employees may not i n c l u d e a d e d u c t i b l e 
p r o v i s i o n , unless the st a t e ' s l i a b i l i t y under the bond coverage 
i s i n excess of subrogated i n s u r o r payments meeting or exceeding 
amounts r e q u i r e d f o r bonding by s t a t u t e . (Lyman to Johnson, 
Audit o r of S t a t e , 10/21/85) #85-10-3(L) 

October 21, 1985 

The Honorable Richard D. Johnson 
Audit o r of State 
State C a p i t o l B u i l d i n g 
L O C A L 
Dear Mr. Johnson: 

You have requested an o p i n i o n of the Attorney General 
regarding the adequacy of f i d e l i t y bonds r e q u i r e d of s t a t e 
o f f i c e r s and c e r t a i n employees which feature a d e d u c t i b l e cover
age clause. S p e c i f i c a l l y , you i n q u i r e whether a blanket bond i s 
s u f f i c i e n t by i t s e l f to comply w i t h s t a t u t o r y p r o v i s i o n s when the 
deductible amount of the blanket bond exceeds coverage r e q u i r e d 
by law. 

Iowa Code § 64.6 (1985) d e l i n e a t e s the s t a t e o f f i c e r s 
r e q u i r i n g f i d e l i t y bonding, and the r e s p e c t i v e coverage r e q u i r e 
ments of each. Elsewhere i n the Code, p r o v i s i o n s d i r e c t that 
p a r t i c u l a r s t a t e employees l i k e w i s e be bonded (see i . e . , Iowa 
Code § 11.7 (1985), r e l a t i n g to the appointment of s t a t e a u d i t o r s 
and the bonding t h e r e o f ) . 

I. 
In regard to the bonding of s t a t e o f f i c e r s under § 64.6, the 

s t a t u t e repeatedly u t i l i z e s the phrase "not l e s s than" immediate
l y preceding the s p e c i f i c amounts of bonds to be obtained. 
Hence, the l e g i s l a t u r e e s t a b l i s h e d a benchmark f o r the s t a t e ' s 
f i n a n c i a l l i a b i l i t y a r i s i n g from the misfeasance or malfeasance 
of s t a t e o f f i c e r s , d i r e c t i n g t h a t a course of s e l f - i n s u r a n c e not 
be undertaken f o r such claims smaller i n amount than the r e l e v a n t 
bonding requirements of § 64.6. In other words, a l l such claims 
must be subrogated by a p r i v a t e i n s u r o r to the extent of the 
r e l e v a n t bonding requirements of § 64.6. 

An examination of Chapter 18 of the Iowa Code b o l s t e r s the 
p o s i t i o n that the l e g i s l a t u r e ' s enactment gf § 64.6 r e f l e c t s the 
d e s i r e f o r the s t a t e to avoid assuming the r i s k of l o s s to the 
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extent of the p r i n c i p a l sums s t a t e d w i t h i n § 64.6. Iowa Code 
§ 18.164(1)(1) (1985) authorizes the R i s k Management D i v i s i o n of 
the Department of General Services to determine which r i s k 
exposures should be s e l f - i n s u r e d or assumed by the s t a t e . 
S e c t i o n 18.165(1)(d) f u r t h e r authorizes Risk Management, i n i t s 
a d m i n i s t r a t i o n of the s t a t e ' s l o s s exposure program, to c o n t r a c t 
f o r d e d u c t i b l e insurance, co-insurance and p a r t i a l coverage. 
However, Risk Management's d i s c r e t i o n to act under these p r o v i 
sions as they r e l a t e to the f i d e l i t y bonding of s t a t e o f f i c e r s i s 
l i m i t e d by Iowa Code § 18.165(1)(b), which s t a t e s i n p a r t that 

In c a r r y i n g out the requirements of s e c t i o n 64.6, the 
s t a t e [through the R i s k Management D i v i s i o n ] may 
purchase an i n d i v i d u a l or a blanket bond i n s u r i n g the 
f i d e l i t y of s t a t e o f f i c e r s subject to the minimum 
surety bond requirements o f . s e c t i o n 64.6. (Emphasis 
added) 

Moreover, the argument cannot be made that Iowa Code §§ 18.164 
and 18.165 supersede or even modify the bonding requirements of 
§ 64.6, as Iowa Code § 18.169 s p e c i f i c a l l y embodies the l e g i s 
l a t u r e ' s i n t e n t t h a t : 

the standards adopted by the [Risk Management D i v i s i o n ] 
s h a l l be subject to any l i m i t a t i o n s contained i n the 
laws of t h i s s t a t e as they e x i s t on and a f t e r J u l y 1, 
1978. Nothing contained i n [§§ 18.160-18.169] s h a l l be 
deemed to amend or r e p e a l any law of t h i s s t a t e or i t s 
agencies against r i s k s , and nothing contained i n 
T§§ 18.160-18.169] s h a l l be deemed to delegate to the 
d i v i s i o n or any other person the power to amend or 
r e p e a l any such law. (Emphasis added) t 

Considering then the o p e r a t i o n of Iowa Code § 64.6, and i t s 
r e l a t i o n s h i p w i t h Iowa Code §§ 18.164 and 18.165, the a c q u i s i t i o n 
of f i d e l i t y bond coverage which includes a d e d u c t i b l e p r o v i s i o n 
and i n e f f e c t exposes the s t a t e to a f i r s t d o l l a r r i s k of l o s s 
would v i t i a t e the l e g i s l a t u r e ' s i n t e n t to p r o t e c t the s t a t e from 
such l o s s e s . The p l a i n meaning of § 64.6 d i c t a t e s t h i s conclu
s i o n , as §§ 18.164 and 18.165 do not serve to modify the minimum 
bonding requirements. 

I I . 
C e r t a i n s t a t e employees other than those included i n Iowa 

Code § 64.6 are a l s o subject to bonding requirements. While the 
s t a t u t o r y a u t h o r i t y against f i d e l i t y bond coverage w i t h a deduct
i b l e p r o v i s i o n on § 64.6 bonds i s stronger than that r e l a t i n g to 
t h i s more generic v a r i e t y , l o g i c d i c t a t e s ^an i d e n t i c a l conclu
s i o n . Where the l e g i s l a t u r e has enacted a s t a t u t e r e q u i r i n g 
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s t a t e employees to be bonded, i t has c l e a r l y evidenced i t s i n t e n t 
that the s t a t e not s e l f - i n s u r e and, consequently, avoid f i n a n c i a l 
exposure up to and i n c l u d i n g c e r t a i n l i m i t s . An opposite c o n c l u 
s i o n would f r u s t r a t e the minimum requirements f o r f i d e l i t y 
bonding i n the f i r s t i n s t a n c e . 

In c o n c l u s i o n , i t i s the o p i n i o n of t h i s o f f i c e that f i d e l 
i t y bond coverage f o r s t a t e o f f i c e r s or employees may not i n c l u d e 
a d e d u c t i b l e p r o v i s i o n , except i n excess of subrogated i n s u r o r 
payments meeting or exceeding amounts r e q u i r e d f o r bonding under 
s t a t u t e . This opinion does not address the a u t h o r i t y of the R i s k 
Management D i v i s i o n of the Department of General Services i n 
o b t a i n i n g blanket bonds otherwise c o n s i s t e n t w i t h our c o n c l u s i o n 
(see Op.Att'yGen. #79-2-12). 

I I I . 

S i n c e r e l y yours, 

LYNDEN LYMAN 
A s s i s t a n t Attorney General 

LL: j ds 



COUNTY HOSPITALS: Iowa Code chapter 347 (1985). A county p u b l i c 
h o s p i t a l does not have the a u t h o r i t y to operate a medical c l i n i c . 
(McGuire to Casper, Madison County Attorney, 10/21/85) #85-10-2(L) 

COUNTY HOSPITALS: Iowa Code ch. 347 (1985). 
Op.Att'yGen. #85-10-2(L), opining t h a t a county p u b l i c 
h o s p i t a l does not have a u t h o r i t y t o operate a medical 
c l i n i c , was withdrawn on June 25, 1986, by l e t t e r from 
E l i z a b e t h M. Osenbaugh to John E. Casper. S p e c i f i c 
f a c t s i t u a t i o n s should be analyzed on the b a s i s of 
1980 Op.Att'yGen. 388 and the amendments t o chapter 
347 contained i n H.F. 2229 and 2395, 71st General 

Mr. John E. Casper Assembly, 2nd Session. 
Madison County Attorney 
223 East Court Avenue 
Win t e r s e t , Iowa 50273 
Dear Mr. Casper: 

You requested an o p i n i o n from the Attorney General regarding 
the a u t h o r i t y of a county p u b l i c h o s p i t a l organized under Iowa 
Code chapter 347 to e s t a b l i s h and operate a medical c l i n i c . 
S p e c i f i c a l l y you ask (1) whether the county h o s p i t a l has the 
power to operate a medical c l i n i c and (2) whether the county 
h o s p i t a l can expend p u b l i c funds r a i s e d through property taxes 
f o r t h i s purpose. 

The f a c t s you present are t h a t the county h o s p i t a l intends 
to l e a s e , separate from the e x i s t i n g h o s p i t a l premises, a commer
c i a l b u i l d i n g , purchase and i n s t a l l a l l necessary medical equip
ment and s u p p l i e s , c o n t r a c t f o r a p h y s i c i a n on a s a l a r y b a s i s , 
and r e t a i n r e s p o n s i b i l i t y f o r p a t i e n t b i l l i n g s and bookkeeping. 

A county p u b l i c h o s p i t a l o rganized under chapter 347 i s 
operated by a county board of h o s p i t a l t r u s t e e s . Iowa Code , 
§ 347.13 (1985). This board's a u t h o r i t y i s l i m i t e d to i t s 
express s t a t u t o r y a u t h o r i t y . The broader a u t h o r i t y of county 
home r u l e does not apply to the h o s p i t a l board of t r u s t e e s . See 
1980 Op.Att'yGen. 388, 391. 

The powers and d u t i e s of the h o s p i t a l board, both mandatory 
and o p t i o n a l , are s p e c i f i e d i n §§ 347.13 and 347.14. Neither of 
these s e c t i o n s a u t h o r i z e s the h o s p i t a l board to operate a medical 
c l i n i c . 

S e c t i o n 347.29 allows the county h o s p i t a l to- c o n s t r u c t a 
medical c l i n i c f o r s a l ^ or l e a s e . However, there i s no a u t h o r i t y 
to operate the c l i n i c . 

Note that when the l e g i s l a t u r e intended the county hos
p i t a l to operate another f a c i l i t y , i t c l e a r l y s t a t e d so. Sec
t i o n 347.14(12) s p e c i f i c a l l y gave the county h o s p i t a l a u t h o r i t y 
to "operate a h e a l t h care f a c i l i t y . . . ." (emphasis added). 
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As we conclude t h a t the h o s p i t a l board has no a u t h o r i t y to 
operate the c l i n i c , i t i s not necessary t o reach the funding 
q u e s t i o n . 

S i n c e r e l y , 

MAUREEN McGUIRE 
A s s i s t a n t Attorney General 

MM:rep 
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T H O M A S J . M I L L E R 

A T T O R N E Y G E N E R A L . 

ADDRESS REPLY TO: 
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June 25, 1986 

John E. Casper 
Madison County Attorney 
223 East Court Avenue 
Winterset, Iowa 50273 
Dear Mr. Casper: 

On October 21, 1985, t h i s o f f i c e i s s u e d an o p i n i o n , 
Op.Att'yGen. #85-10-2(L), which s t a t e d g e n e r a l l y t h a t a county 
p u b l i c h o s p i t a l does not have the a u t h o r i t y t o operate a medical 
c l i n i c . As we di s c u s s e d , guestions have a r i s e n as t o the 
a n a l y s i s of Op.Att'yGen. #85-10-2(L) and i t s e f f e c t on s i t u a t i o n s 
other than the f a c t s i t u a t i o n d e s c r i b e d i n i t . 

The o p i n i o n s t a t e d t h a t the board's a u t h o r i t y i s l i m i t e d t o 
i t s express s t a t u t o r y a u t h o r i t y , c i t i n g 1980 Op.Att'yGen. 388, 
391. Our recent o p i n i o n f a i l e d t o note, however, t h a t the p r i o r 
o p i n i o n goes on to s t a t e : 

We conclude t h a t power granted by the 
language of § 347.14(10) i s as broad f o r the 
board of t r u s t e e s of a county h o s p i t a l 
o p e r a t i n g under ch. 347, on the s u b j e c t 
matter f o r which the board i s r e s p o n s i b l e , as 
i s t h a t now enjoyed by the governing bodies 
of the n i n e t y - n i n e c o u n t i e s under the Home 
Rule Amendment. Important c o n s t i t u t i o n a l and 
s t a t u t o r y l i m i t a t i o n s which apply t o 
f i n a n c i n g of l o c a l governmental u n i t s were 
not a f f e c t e d , however, by the Home Rule 
Amendment nor by § 347.13(10). 

The Code s e c t i o n c i t e d , § 347.14(10), provides a u t h o r i t y t o : 
Do a l l t h i n g s necessary f o r the management, 
c o n t r o l and government of s a i d h o s p i t a l and 
ex e r c i s e a l l the r i g h t s and d u t i e s p e r t a i n i n g 
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to h o s p i t a l t r u s t e e s g e n e r a l l y , unless such 
r i g h t s of h o s p i t a l t r u s t e e s g e n e r a l l y are 
s p e c i f i c a l l y denied by t h i s chapter, or 
unless such d u t i e s are e x p r e s s l y charged by 
t h i s chapter. 

The General Assembly t h i s s e s s i o n passed a b i l l , H.F. 2395, 
which adds new Code s e c t i o n 347.31. That s e c t i o n i s e n t i t l e d 
"Community Recreation F a c i l i t i e s and Programs." The s e c t i o n 
provides as f o l l o w s : 

A county or c i t y h o s p i t a l may expend 
a v a i l a b l e funds f o r establishment and 
o p e r a t i o n of f a c i l i t i e s , programs, and 
s e r v i c e s which provide h e a l t h b e n e f i t s t o 
persons served by those f a c i l i t i e s , programs, 
or s e r v i c e s . Where a p p r o p r i a t e , the county 
or c i t y h o s p i t a l s h a l l enter i n t o an agree
ment pursuant to chapter 28E. 

The e x p l a n a t i o n f o r the b i l l s t a t e s : 
This b i l l permits a county or c i t y h o s p i t a l 
to e s t a b l i s h and operate f a c i l i t i e s , pro
grams, and s e r v i c e s which provide h e a l t h 
b e n e f i t s t o persons. 

Another b i l l , H.F. 2229, amended Code s e c t i o n s 347.28 and 
347.29 regarding the s a l e , l e a s e , or use of h o s p i t a l p r o p e r t y . 
That b i l l a l s o provides f o r a long-term community h e a l t h s e r v i c e s 
and developmental p l a n . 

The new l e g i s l a t i o n would r e q u i r e r e - a n a l y s i s of the i s s u e 
addressed i n the o p i n i o n . 

I t i s our view, a f t e r c o n s i d e r i n g these p r i o r o p i n i o n s and 
the recent l e g i s l a t i o n , t h a t s p e c i f i c f a c t s i t u a t i o n s should be 
analyzed as to whether a proposed c l i n i c o p e r a t i o n would be 
w i t h i n the scope of § 347.14(10) as construed i n 1980 
Op.Att'yGen. 388, 391 or w i t h i n the scope of new § 347.31. 

Without d e c i d i n g t h i s q u e s t i o n under the f a c t s you pre
sented, we have decided t o withdraw Op.Att'yGen. #85-10-2(L) so 
t h a t the general q u e s t i o n of a u t h o r i t y to operate medical c l i n i c s 
can remain open f o r a p p r o p r i a t e r e s o l u t i o n i n i n d i v i d u a l cases. 
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Questions concerning c o n s t r u c t i o n of chapter 347 should be 
resolved under the a n a l y s i s of p r i o r o p i n i o n s . 

We appreciate your understanding i n t h i s matter. 
S i n c e r e l y , 

ELIZABETH M. OSENBAUGH 
Deputy Attorney General 

EMO:mlr 
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the c o u n t y where the p r o p e r t y i s l o c a t e d . B i d s The h e a r i n g 
s h a l l not be-aceepfced t a k e p l a c e p r i o r t o two weeks a f t e r t h e 
second p u b l i c a t i o n nor-lafeer-fchan-aix-monfeha-after-fche-aeeond 
p a b i i e a f c i o n . She-highesfc-eempefeenfc-bid-mosfc-be-aeeepfced 
a n l e s s - a l l - b i d s - r e e e i v e d - a r e - d e e m e d - i n a d e q u a t e - a n d - r e j e c t e d r 

Sec. 7. NEW SECTION. 347.31 TAX STATUS. 
T h i s c h a p t e r does not d e p r i v e any h o s p i t a l o f i t s t a x 

exempt or n o n p r o f i t s t a t u s e x c e p t t h a t p o r t i o n o f h o s p i t a l 
p r o p e r t y w h i c h i s used f o r o t h e r t h a n n o n p r o f i t , h e a l t h -
r e l a t e d p u r p o s e s s h a l l be s u b j e c t t o p r o p e r t y t a x as p r o v i d e d 
f o r i n s e c t i o n 427.1, s u b s e c t i o n 23. 

Sec. 8. S e c t i o n 427.1, s u b s e c t i o n 23, Code Supplement 
1985, i s amended t o read as f o l l o w s : 

23. S tatement o f o b j e c t s and uses f i l e d . A s o c i e t y o r 
o r g a n i z a t i o n c l a i m i n g an e x e m p t i o n under s u b s e c t i o n 6 o r 
s u b s e c t i o n 9 o f t h i s s e c t i o n s h a l l f i l e w i t h t h e a s s e s s o r not 
l a t e r than F e b r u a r y 1 a s t a t e m e n t upon forms t o be p r e s c r i b e d 
by t h e d i r e c t o r o f rev e n u e , d e s c r i b i n g t h e n a t u r e o f t h e 
p r o p e r t y upon w h i c h the e x e m p t i o n i s c l a i m e d and s e t t i n g o u t 
i n d e t a i l any uses and income f r o m the p r o p e r t y d e r i v e d from 
the r e n t a l s , l e a s e s ^ o r o t h e r u s e s o f the p r o p e r t y not s o l e l y 
f o r t he a p p r o p r i a t e o b j e c t s o f t h e s o c i e t y o r o r g a n i z a t i o n . 
Upon the f i l i n g and a l l o w a n c e o f the c l a i m , t h e c l a i m s h a l l be 
a l l o w e d on t h e p r o p e r t y f o r s u c c e s s i v e y e a r s w i t h o u t f u r t h e r 
f i l i n g as l o n g as the p r o p e r t y i s used f o r t h e p u r p o s e s 
s p e c i f i e d i n t h e o r i g i n a l c l a i m f o r e x e m p t i o n . When t h e 
p r o p e r t y i s s o l d o r t r a n s f e r r e d , t he c o u n t y r e c o r d e r s h a l l 
p r o v i d e n o t i c e o f the t r a n s f e r t o the a s s e s s o r . The n o t i c e 
s h a l l d e s c r i b e t he p r o p e r t y t r a n s f e r r e d and t h e name o f the 
p e r s o n t o whom t i t l e t o the p r o p e r t y i s t r a n s f e r r e d . 

PARAGRAPH DIVIDED. The a s s e s s o r , i n a r r i v i n g a t t h e 
v a l u a t i o n o f any p r o p e r t y of the s o c i e t y or o r g a n i z a t i o n , 
s h a l l t £ K e i n t o c o n s i d e r a t i o n any uses o f the p r o p e r t y not f o r 
-.he a p p r o p r i a t e o b j e c t s o f the o r g a n i z a t i o n and s h a l l a s s e s s 
:n t he same .nanner as o t h e r p r o p e r t y , a l l or any p o r t i o n o f 
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the p r o p e r t y i n v o l v e d w h i c h i s l e a s e d o r r e n t e d and i s used 
r e g u l a r l y f o r c o m m e r c i a l p u r p o s e s f o r a p r o f i t t o a p a r t y o r 
i n d i v i d u a l . I f a p o r t i o n o f the p r o p e r t y i s used r e g u l a r l y 
f o r c o m mercial p u r p o s e s an exemption s h a l l n o t be a l l o w e d upon 
p r o p e r t y so used and the exemption g r a n t e d s h a l l be i n t h e 
p r o p o r t i o n of the v a l u e o f the p r o p e r t y used s o l e l y f o r t h e 
a p p r o p r i a t e o b j e c t s o f the o r g a n i z a t i o n , t o t h e e n t i r e v a l u e 
o f t h e p r o p e r t y . 

PARAGRAPH DIVIDED. However, the b o a r d o f t r u s t e e s o r the 
bo a r d of d i r e c t o r s o f a h o s p i t a l , as d e f i n e d i n s e c t i o n i ( 

13SB.1, s u b s e c t i o n 1, may p e r m i t Use o f a p o r t i o n o f the h o s 
p i t a l f o r co m m e r c i a l p u r p o s e s , and the h o s p i t a l i s e n t i t l e d t o 
f u l l exemption f o r t h a t p o r t i o n used f o r n o n p r o f i t h e a l t h -
r e l a t e d p u r p o s e s , upon c o m p l i a n c e w i t h t h e f i l i n g r e q u i r e m e n t s 
o f t h i s s u b s e c t i o n . An exe m p t i o n s h a l l n o t be g r a n t e d upon 
p r o p e r t y upon o r i n wh i c h p e r s i s t e n t v i o l a t i o n s o f the laws o f 
the s t a t e a r e p e r m i t t e d . A c l a i m a n t o f an exe m p t i o n s h a l l , 
under o a t h , d e c l a r e t h a t no v i o l a t i o n s o f law w i l l be 
k n o w i n g l y p e r m i t t e d o r have been p e r m i t t e d on o r a f t e r J a n u a r y 
1 o f the year i n wh i c h a t a x exemption i s r e q u e s t e d . C l a i m s 
f o r exemption s h a l l be ^ v e r i f i e d under o a t h by the p r e s i d e n t o r 
o t h e r r e s p o n s i b l e head o f t h e o r g a n i z a t i o n . A s o c i e t y o r 
o r g a n i z a t i o n w h i c h c e a s e s t o use the p r o p e r t y f o r t he p u r p o s e s 
s t a t e d i n the c l a i m s h a l l p r o v i d e w r i t t e n n o t i c e t o the 
a s s e s s o r o f the change i n use. 

Sec. 9. N o t w i t h s t a n d i n g s e c t i o n 347.9, a t r u s t e e p r e s e n t l y 
s e r v i n g on a c o u n t y p u b l i c h o s p i t a l b o a r d who i s no l o n g e r 
e l i g i b l e t o s e r v e on the boa r d because o f t h i s A c t m a y 

complete the term o f o f f i c e f o r which t h e t r u s t e e was e l e c t e d 
but i s not e l i g i b l e f o r r e e l e c t i o n t o t h e b o a r d . 

Sec. 10. The s t a t e department of h e a l t h , i n c o n s u l t a t i o n 

w i t h p r o v i d e r s and consumers of r u r a l h o s p i t a l s e r v i c e s , s h a l l 

r e v i e w a c t i o n s t a k e n i n o t h e r s t a t e s t o l a c i \ « n o s i . i :.3ls b y 

s e r v i c e and s h a l l s p e c i f i c a l l y e v a l u a t e tha p o t e n t i a l u t i l i t y JO 
and va.ue i n d e v e l o p i n g s u c h a s y s t e . 7 . as an o p t i o n f o r JO 
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l i c e n s i n g which may be a p p l i e d to h o s p i t a l s i n Iowa i n l i e u of 
current l i c e n s i n g and a c c r e d i t a t i o n systems. The department 
s h a l l report i t s f i n d i n g s to the general assembly by January 
1, 1987. 

DONALD D. AVENSON 
Speaker of the House 

ROBERT T. ANDERSON 
Pre s i d e n t of the Senate 

I hereby c e r t i f y that t h i s b i l l o r i g i n a t e d i n the House and 
i s known as House F i l e 2229, S e v e n t y - f i r s t General Assembly. 

JOSEPH O1 HERN 
Chief C l e r k of the House 

Approved , 1986 

TERRY E. BRANSTAD 
Governor 
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AN ACT 
RELATING TO HOSPITALS BY PERMITTING THE SALE OR LEASE OF 

PROPERTY OWNED BY THE HOSPITAL UPON APPROVAL BY THE BOARD 
OF TRUSTEES, PERMITTING COMMERCIAL USE OF PORTIONS OF 
HOSPITAL PROPERTY, PERMITTING CERTAIN HOSPITALS TO SELL 
OR LEASE PROPERTY WITH A PUBLIC NOTICE AND A PUBLIC HEARING, 
REQUIRING A COMMISSION WHICH MANAGES A COUNTY MEMORIAL 
HOSPITAL TO REQUEST A COUNTY APPROPRIATION FOR THE HOSPITAL 
FROM THE COUNTY BOARD OF SUPERVISORS, PERMITTING LICENSED 
PRACTITIONERS AND PHYSICIANS TO SERVE AS COUNTY PUBLIC 
HOSPITAL TRUSTEES, PROHIBITING TRUSTEES FROM RECEIVING 
COMPENSATION FROM THE COUNTY PUBLIC HOSPITAL, AND REQUIRING 
THE DEPARTMENT OF HEALTH TO PROVIDE TECHNICAL ASSISTANCE 
TO HOSPITALS WHEN FUNDING I S AVAILABLE. 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

S e c t i o n 1. S e c t i o n 37.9, unnumbered p a r a g r a p h 1, Code 
1985, i s amended t o r e a d as f o l l o w s : 

When the p r o p o s i t i o n t o e r e c t any s u c h b u i l d i n g o r monument 
has been c a r r i e d by a m a j o r i t y v o t e , t h e b o a r d o f s u p e r v i s o r s 
or the c i t y c o u n c i l , as the c a s e may be, s h a l l a p p o i n t a 
commission c o n s i s t i n g o f f i v e members, i n t h e manner and w i t h 
the q u a l i f i c a t i o n s h e r e i n a f t e r p r o v i d e d i n t h i s c h a p t e r , w h i c h 
s h a l l have c h a r g e and s u p e r v i s i o n o f t h e e r e c t i o n o f s a i d t he 
b u i l d i n g o r monument, and when e r e c t e d , t he management and 
c o n t r o l t h e r e o f o f t h e b u i l d i n g o r monument. 
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On o r b e f o r e J a n u a r y 15 o f each y e a r , a c o m m i s s i o n w h i c h 
manages and c o n t r o l s a c o u n t y memorial h o s p i t a l s h a l l p r e p a r e 
and submit t o t h e c o u n t y a u d i t o r a r e q u e s t f o r an 
a p p r o p r i a t i o n f o r the next f i s c a l year from t h e g e n e r a l f u n d 
f o r t h e o p e r a t i o n and maintenance o f the c o u n t y m e m o r i a l 
h o s p i t a l . On o r b e f o r e J a n u a r y 20, the c o u n t y a u d i t o r s h a l l 
s u b m i t the r e q u e s t t o the c o u n t y board o f s u p e r v i s o r s . The 
bo a r d o f s u p e r v i s o r s may a d j u s t the commission's r e q u e s t and 
may make an a p p r o p r i a t i o n f o r the c o u n t y m e m o r i a l h o s p i t a l as 
p r o v i d e d i n s e c t i o n 331.427, s u b s e c t i o n 2, p a r a g r a p h "b". i,For 
the p u r poses o f p u b l i c n o t i c e , the commission i s a c e r t i f y i n g 
b o a r d and i s s u b j e c t t o t h e r e q u i r e m e n t s o f s e c t i o n s 24.3 
th r o u g h 24.5, s e c t i o n s 24.9 through 24.12, and s e c t i o n 24.16. 

Sec. 2. NEW SECTION. 135B.33 TECHNICAL ASSISTANCE. 
S u b j e c t t o a v a i l a b i l i t y o f fu n d s , t he s t a t e d e partment o f 

h e a l t h s h a l l p r o v i d e t e c h n i c a l p l a n n i n g a s s i s t a n c e t o l o c a l 
b o a r d s o f h e a l t h and h o s p i t a l g o v e r n i n g b o a rds t o e n s u r e 
a c c e s s t o h o s p i t a l s e r v i c e s i n r u r a l a r e a s . The d e p a r t m e n t 
s h a l l encourage t h e l o c a l b o a r d s o f h e a l t h and h o s p i t a l 
g o v e r n i n g boards t o adopt a l o n g - t e r m community h e a l t h s 
s e r v i c e s and d e v e l o p m e n t a l p l a n i n c l u d i n g t he f o l l o w i n g : 

1. An a n a l y s i s o f demographic t r e n d s i n t h e h e a l t h 
f a c i l i t y s e r v i c e s a r e a , a f f e c t i n g h e a l t h f a c i l i t y and h e a l t h -
f a c i l i t y - r e l a t e d h e a l t h c a r e u t i l i z a t i o n s . 

2. A r e v i e w o f i n p a t i e n t s e r v i c e s c u r r e n t l y p r o v i d e d , by 
ty p e o f s e r v i c e and the f r e q u e n c y o f p r o v i s i o n o f t h a t 
s e r v i c e , and t h e c o s t - e f f e c t i v e n e s s o f t h a t s e r v i c e . 

3. An a n a l y s i s o f r e s o u r c e s a v a i l a b l e i n p r o x i m a t e h e a l t h 
f a c i l i t i e s and s e r v i c e s c h a t might be p r o v i d e d t h r o u g h 
a l t e r n a t i v e a rrangements w i t h such h e a l t h f a c i l i t i e s . 

4. An a n a l y s i s o f c o o p e r a t i v e a rrangements t h a t c o u l d be 
d e v e l o p e d w i t h o t h e r h e a l t h f a c i l i t i e s i n the a r e a t h a t c o u l d 
a s s i s t t h o s e h e a l t h f a c i l i t i e s i n the p r o v i s i o n o f s u r v i c e i . 

'•XX 

to 
5. An a n a l y s i l o f community h e a l t h r.eeris, s p e c i t i c a l l y fo 

i n c l u d i n g l o n g - t e r m c a r e needs, i n c l u d i n g i n t e r m e d i a t e c a r e 
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f a c i l i t y and s k i l l e d n u r s i n g f a c i l i t y c a r e , p e d i a t r i c and 
m a t e r n i t y s e r v i c e s , and the h e a l t h f a c i l i t i e s p o t e n t i a l r o l e 
i n f a c i l i t a t i n g the p r o v i s i o n o f s e r v i c e s t o meet t h e s e needs. 

6. An a n a l y s i s o f a l t e r n a t i v e u s e s f o r e x i s t i n g h e a l t h 
f a c i l i t y s p a c e and r e a l p r o p e r t y , i n c l u d i n g use f o r community 
h e a l t h - r e l a t e d and human s e r v i c e - r e l a t e d p u r p o s e s . 

7. An a n a l y s i s o f mechanisms t o meet i n d i g e n t p a t i e n t c a r e 
needs and t h e r e s p o n s i b i l i t i e s f o r the c a r e o f i n d i g e n t 
p a t i e n t s . 

8. An a n a l y s i s o f t h e e x i s t i n g t a x l e v y i n g o f the h e a l t h 
f a c i l i t i e s f o r p a t i e n t c a r e , on a p e r c a p i t a b a s i s and per 
h o s p i t a l p a t i e n t b a s i s , and p r o j e c t i o n s on f u t u r e needs f o r 
t a x l e v y i n g t o c o n t i n u e f o r t h e p r o v i s i o n o f c a r e . 

P r o v i d e r s may c o o p e r a t i v e l y c o o r d i n a t e t o d e v e l o p one l o n g -
term community h e a l t h s e r v i c e s and d e v e l o p m e n t a l p l a n f o r a 
g e o g r a p h i c a r e a , p r o v i d e d the p l a n a d d r e s s e s t h e i s s u e s 
enumerated i n t h i s s e c t i o n . 

The h e a l t h f a c i l i t i e s may seek t e c h n i c a l a s s i s t a n c e o r 
a p p l y f o r m a t c h i n g g r a n t f u n d s f o r the p l a n d evelopment. The 
department s h a l l r e q u i r e c o m p l i a n c e w i t h s u b s e c t i o n s 1 t h r o u g h 
8 when the f a c i l i t y a p p l i e s f o r m a t c h i n g g r a n t f u n d s . 

Sec. 3. S e c t i o n 347.9, Code 1985, i s amended t o r e a d as 
f o l l o w s : 

347.9 TRUSTEES — APPOINTMENT — TERMS OF OFFICE. 
When i t has been d e t e r m i n e d by t h e v o t e r s o f a c o u n t y t o 

e s t a b l i s h a c o u n t y p u b l i c h o s p i t a l , the b o a r d s h a l l a p p o i n t 
seven t r u s t e e s c h o s e n f r o m among t h e r e s i d e n t c i t i z e n s o f t h e 
c o u n t y w i t h r e f e r e n c e t o t h e i r f i t n e s s f o r s u c h o f f i c e , and 
not more tha n f o u r o f soeh t h e t r u s t e e s s h a l l be r e s i d e n t s o f 
the c i t y o r - v i l l a g e a t w h i c h s u c h t h e h o s p i t a l i s l o c a t e d . 
Seen The t r u s t e e s s h a l l h o l d o f f i c e u n t i l , the f o l l o w i n g 
g e n e r a l e l e c t i o n , a t w h i c h t i m e t h e i r s u c c e s s o r s s h a l l be 
S l e e t e d , two f o r a t e r m o f two y e a r s , two f o r f o u r y e a r s , and 
tr.ree f c r s i x y e a r s , and t h e y s h a l l d e t e r m i n e by l e t t h e i r 
r e s p e c t i v e t e r m s , and t h e r e a f t e r t h e i r s u c c e s s o r s s h a l l be 

ii r 
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e l e c t e d f o r r e g u l a r terms o f s i x y e a r s eachT-none-ef-whom 
a h a i l - b e - p h y a i e i a n a - o r - l i e e n s e d - p r a e f c i f c i e n e r s . A p e r s o n o r 
spouse o f a p e r s o n w i t h m e d i c a l o r s p e c i a l s t a f f p r i v i l e g e s i n 
the c o u n t y p u b l i c h o s p i t a l o r who r e c e i v e s d i r e c t o r i n d i r e c t 
c ompensation from the c o u n t y p u b l i c h o s p i t a l o r d i r e c t o r 
i n d i r e c t c o m p e n s a t i o n from a p e r s o n c o n t r a c t i n g f o r s e r v i c e s 
w i t h the h o s p i t a l s h a l l n o t be e l i g i b l e t o s e r v e as a t r u s t e e 
f o r t h a t c o u n t y p u b l i c h o s p i t a l . 

Sec. 4. S e c t i o n 347.28, Code 1985, I s amended t o r e a d as 
f o l l o w s : 

347.28 SALE OR LEASE OF PROPERTY. 
Any A c o u n t y o r c i t y h o s p i t a l may l e a s e o r s e l l any o f i t s 

p r o p e r t y which i s n o t needed f o r h o s p i t a l p u r p o s e s t o any 
p e r s o n f o r — a s e - a a - a - p h y a i e i a n - ' - a - o f f ± e e 7 - m e d i e a l - e i i n i e T - o r - a n y 
ofcher-hea&fch-reiafced-parpoae, upon a p p r o v a l by t h e b o a r d o f 
t r u s t e e s . 

Sec. 5. S e c t i o n 347.29, Code 1985, i s amended t o r e a d as 
f o l l o w s : 

347.29 USE OF PROPERTY PeR-etiNje. 
Any A c o u n t y o r c i t y h o s p i t a l may u s e p r o p e r t y r e c e i v e d by 

g i f t , d e v i s e , b e q u e s t ^ ,or o t h e r w i s e , o r t h e p r o c e e d s f r o m t h e 
s a l e o f aaeh p r o p e r t y , f o r t h e c o n s t r u c t i o n o f f a c i l i t i e s f o r 
l e a s e o r s a l e aa-a-fned±eal-eiinie-or-a-phys±eian- La-ofitee 
aub j e e f e - f c e - b h e - a p p r o v a i - o e ' - f c h e - a p p r o p r i a f e e - i o e a i - h e a i f c h 
p i a n n t n q - a g e n c y , upon a p p r o v a l by t h e b o a r d o f t r u s t e e s . 

Sec. 6. S e c t i o n 347.30, Code 1985, i s amended t o r e a d as 
f o l l o w s : 

347.30 ABVBR¥I9B-F8R-B5BS NOTICE AND HEARING. 
A c o u n t y o r c i t y h o s p i t a l s h a l l a d v e r f c i a e - f o r - b i d s s e r v e 

n o t i c e and h o l d a p u b l i c h e a r i n g b e f o r e s e l l i n g o r l e a s i n g any 
p r o p e r t y p u r s u a n t t o s e c t i o n s 347.28 and 347.29. The 
a d v e r t i s e m e n t n o t i c e s h a l l d e f i n i t e l y d e s c r i b e t h e p r o p e r t y i 

i n d i c a t e the d a t e and l o c a t i o n o f the h e a r i n g , and s h a l l be 
p u b l i s h e d by a t l e a s t one I n s e r t i o n each week f o r two 
c o n s e c u t i v e weeks i n a newspaper h a v i n g g e n e r a l c i r c u l a t i o n i n 

r 
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AH ACT 
AUTHORIZING A CITY OR COUNTY HOSPITAL TO ESTABLISH AND 

OPERATE F A C I L I T I E S , PROGRAMS, AND SERVICES WHICH PROVIDE 
HEALTH BENEFITS TO PERSONS. 

BE I T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

S e c t i o n 1. NEW SECTION. 347.31 COMMUNITY RECREATION 
FA C I L I T I E S AND PROGRAMS. 

A c o u n t y o r c i t y h o s p i t a l may expend a v a i l a b l e f u n d s f o r 
e s t a b l i s h m e n t and o p e r a t i o n o f f a c i l i t i e s , p r o g r a m s , and 
s e r v i c e s w h i c h p r o v i d e h e a l t h b e n e f i t s t o p e r s o n s s e r v e d by 
t h o s e f a c i l i t i e s , p r o g r a m s , o r s e r v i c e s . Where a p p r o p r i a t e . 
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t h e c o u n t y o r c i t y h o s p i t a l s h a l l e n t e r I n t o an agreement 
p u r s u a n t t o c h a p t e r 28E. 

DONALD D. AVENSON 
Speaker o f t h e House 

ROBERT T. ANDERSON 
P r e s i d e n t o f t h e S e n a t e 

I 
I h e r e b y c e r t i f y t h a t t h i s b i l l o r i g i n a t e d i n t h e House and 

i s known as House F i l e 2395, S e v e n t y - f i r s t G e n e r a l A s s e m b l y . 

JOSEPH O'HERN 
C h i e f C l e r k o f t h e House 

A p p r o v e d , 1986 

TERRY E. BRANSTAD 
G o v e r n o r 

I 
H 

CO 
in 



CLERK OF COURT: S a t i s f a c t i o n of C h i l d Support Judgments: Iowa 
Code Sections 598.22f 624.37 (1985); 1985 Iowa A c t s , Ch. 
(H F 495). The c l e r k of court i s not allowed to enter an 
agreed-upon amount on the payment record as s a t i s f a c t i o n of a 
iudgment f o r a c h i l d support o b l i g a t i o n when payments are made to 
a person other than the c l e r k of the= d i s t r i c t . c o u r t . (Robinson 
to Davis, Scott County Attorney, 11/26/85) #85-11-/(L) 

November 26, 1985 
Mr. W i l l i a m E. Davis 
Scott County Attorney 
Scott County Courthouse 
416 W. 4th St r e e t 
Davenport, IA 52801 
Dear Mr. Davis: 

You r e c e n t l y asked f o r an opinion of the Attorney General 
w i t h regard to s a t i s f a c t i o n of c h i l d support o b l i g a t i o n s , v i z : 

The C l e r k of our D i s t r i c t Court has requested 
an i n t e r p r e t a t i o n of c e r t a i n p r o v i s i o n s of 
House F i l e 495, Acts of the 71st General 
Assembly, 1985 Regular Session, d e a l i n g w i t h 
the payment and a p p l i c a t i o n of c h i l d support 
payments. S p e c i f i c a l l y , the language p e r t i n 
ent to the Cle r k ' s i n q u i r y i s found i n Sec
t i o n 8 of s a i d House F i l e 495 which amends 
Section 598.22 of The Code of Iowa... 

The question r a i s e d by the C l e r k i s whether 
payments made outside of the terms of the 
st a t u t e can be u t i l i z e d to s a t i s f y the judg
ment i f both the p e t i t i o n e r and the respon
dent wish i t t o , and attempt to f i l e a 
s a t i s f a c t i o n (assuming the Department of 
Human Services i s not a party by v i r t u e of an 
assignment of c h i l d support) and whether that 
s a t i s f a c t i o n would a l l o w the c l e r k to enter 
that amount on the payment record. 

The 
to enter 
t i o n . 

answer i s no. The c l e r k , i n our o p i n i o n , i s not allowed 
an agreed-upon amount on the payment record as s a t i s f a c -
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The 1985 amendments to Iowa Code §598.22 (unnumbered para
graphs 1 and 3) which you quoted i n part i n your o p i n i o n request 
are more f u l l y set f o r t h : 

A l l orders or judgments p r o v i d i n g entered 
under chapter 252A, chapter 675, or t h i s 
chapter which provide f o r temporary or per-
manent support payments s h a l l d i r e c t the 
payment of such sums to the c l e r k of the 
d i s t r i c t court f o r the use of the person from 
whom the payments have been awarded. Pay
ments to persons other than the c l e r k of the 
d i s t r i c t court do not s a t i s f y the support 
o b l i g a t i o n s created by such orders or judg
ments, except as p r o v i d e d f o r t r u s t s i n 
s e c t i o n 252D.1, 598.22, or 598.23 or f o r "tax 
refunds or rebates i n s e c t i o n 602.8102, 
subsection 47... . 

An order or judgment entered by the court 
f o r temporary or permanent support or f o r an 
assignment s h a l l be f i l e d w i t h the eeurfc 
c l e r k . The orders 9hall have the same f o r c e 
and e f f e c t as judgments when entered i n the 
judgment docket and l i e n index and s h a l l - b e - a 
*eee*d are records open to the p u b l i c . The 
c l e r k s h a l l disburse the payments r e c e i v e d 
pursuant to the orders or judgments w i t h i n 
ten working days of the r e c e i p t of the pay
ments . A l l moneys r e c e i v e d or disbursed 
under t h i s s e c t i o n s h a l l be entered i n a 
record book kept by the c l e r k , which s h a l l be 
open to the p u b l i c . The c l e r k s h a l l not 
enter any moneys p a i d i n the record book~~lf 
not p a i d d i r e c t l y to the c l e r k , except a s ~ 

frovided f o r t r u s t s i n s e c t i o n 252D.1, 
98.22, or 598.23 or f o r tax refunds or 

rebates i n s e c t i o n 602.8102, subsection 47. 
We b e l i e v e that the l e g i s l a t u r e meant what i t s a i d when the 

above language was amended i n t o the s t a t u t e . The general r u l e 
i s : "The s a t i s f a c t i o n of a judgment r e f e r s to compliance w i t h or 
f u l f i l l m e n t of the mandate th e r e o f . " 47 Am.Jur.2d Judgments 
§ 979 (1969) . The question presented suggests the i g n o r i n g of 
two mandates -- the j u d i c i a l order and the s t a t u t e . This the 
c l e r k should not do. 

This Iowa l e g i s l a t i o n i s i n accord w i t h the i n t e n t of 
Congress as found i n 42 U.S.C. §654(10) which r e q u i r e s : 
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A State p l a n f o r c h i l d and spousal support 
must--

(10) provide that the State w i l l maintain 
a f u l l r e c o r d of c o l l e c t i o n s and disburse
ments made under the p l a n and have an ade
quate r e p o r t i n g system;... 

The background showing the need f o r t h i s l e g i s l a t i o n 
concerning c h i l d and spousal support i s found i n Senate Report 
(Finance Committee) No. 93-1356, U.S. Code Congressional and 
A d m i n i s t r a t i v e News 1974, pp. 8133~ 8145, to the S o c i a l S e r v i c e 
Amendments of 1974, and i s p a r t i c u l a r l y apropos: 

The problem of w e l f a r e i n the United 
States i s , to a considerable extent, a prob
lem of the non-support of c h i l d r e n by t h e i r 
absent parents. Of the 11 m i l l i o n r e c i p i e n t s 
who are now r e c e i v i n g A i d to F a m i l i e s With 
Dependent C h i l d r e n (AFDC), 4 out of every 5 
are on the r o l l s because they have been 
deprived of the support of a parent who has 
absented h i m s e l f from the home. 

I t was to c o r r e c t the problem o u t l i n e d above that the 
Congress enacted §654 and continues to update and address t h i s 
s i t u a t i o n . I t i s pa r t of the A i d to F a m i l i e s w i t h Dependent 
C h i l d r e n program which i s funded t o t a l l y by the f e d e r a l and s t a t e 
governments. Iowa, of course, i s not r e q u i r e d to e s t a b l i s h such 
a program but once i t d i d (see Iowa Code Ch. 239), i t must f o l l o w 
g u i d e l i n e s set out i n the f e d e r a l s t a t u t e s and r e g u l a t i o n s . 
K e l l e y y . Iowa Department of S o c i a l S e r v i c e s , 197 N.W.2d 192, 195 
(Iowa 1972); Obershachtick y. Iowa Department of S o c i a l S e r v i c e s , 
298 N.W.2d 302, 304 (Iowa 1980); Fransen v. Iowa Department of 
S o c i a l S e r v i c e s , No. 247 Iowa Supreme Court, f i l e d November 13, 
1985, s l i p op. at 5-6. 

We, as was the l e g i s l a t u r e , are aware of the f o l l o w i n g 
language from Broyles v. Iowa Department of S o c i a l S e r v i c e s , 305 
N.W.2d 718, 723 (Iowa 1981) : 

O r d i n a r i l y , the c u s t o d i a l parent may 
rel e a s e or compromise a c l a i m f o r past-due 
c h i l d - s u p p o r t payments, and such a c t i o n 
c o n s t i t u t e s a defense to enforcement proceed
in g s . 27B C.J.S. Divorce §321(5), at 652 
(1959). The r e l e a s e of a judgment, however, 
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must be supported by v a l u a b l e c o n s i d e r a t i o n . 
49 C.J.S. Judgments §565; see Warman v. Hat 
Creek Ranch Co. , 202 Iowa 1W, 201, 207 N.W. 
532, 533 (1926) (binding r e l e a s e e x i s t s when 
there i s v a l i d c o n s i d e r a t i o n ) ; Stoutenberg v. 
Huisman, 93 Iowa 213, 216-17, 61 N.W. 917, 
918 (1895) ( p a r t i a l payment must be accompan
i e d by a d d i t i o n a l c o n s i d e r a t i o n ) . . . . 

The burden of proving that a judgment has 
been p a i d i s on the judgment debtor. 49 
C.J.S. Judgments §599, at 1031. Donald has 
f a i l e d to meet h i s burden of proving that 
M i c h e l l e r e c e i v e d v a l u a b l e c o n s i d e r a t i o n i n 
exchange f o r the r e l e a s e . . . . 

The l e g i s l a t i o n i n question was enacted to answer the very 
problem r a i s e d i n t h i s Broyles case. The o r d i n a r y case law 
p e r t a i n i n g to the r e l e a s e or compromise of a c l a i m i s no longer 
a p p l i c a b l e because of t h i s s t a t u t o r y change. Instead of the 
courts having to determine on a case-by-case b a s i s whether a 
judgment debtor had adequate n o t i c e of an assignment or whether 
there was adequate c o n s i d e r a t i o n f o r a r e l e a s e , now a l l c h i l d 
support orders or judgments are to be made payable to the c l e r k . 
"Payments to persons other than the c l e r k of the d i s t r i c t court 
do not s a t i s f y the support o b l i g a t i o n . . . o r judgments." §598.22 
as amended. 

The Iowa Court of Appeals addressed a s i m i l a r i s s u e (pro
s p e c t i v e m o d i f i c a t i o n of a support decree where r i g h t s or l i a b i l 
i t i e s had already accrued) i n P i e r c e v. Iowa Department of S o c i a l 
S e r v i c e s , 334 N.W.2d 359, 361 ( l a . App. 1983), where the f o l l o w 
ing i s found: 

Guided by these a u t h o r i t i e s , we conclude 
t h a t , c o n t r a r y to the h o l d i n g of the court 
below, an Iowa court would not have had the 
power to c r e d i t p l a i n t i f f [a former husband] 
f o r payments made d i r e c t l y to Martha, h i s 
former w i f e , i n s t e a d of to the Department as 
ordered. Because that arrearage had alreaoy 
accrued under the support order and was owing 
to the Department under Martha's assignment, 
i t could not be m o d i f i e d , exonerated or 
otherwise e l i m i n a t e d . (Emphasis added.) 

I f an Iowa court would not have the power, n e i t h e r would the 
C l e r k of Court. 
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When Iowa Code §624.37 ( s a t i s f a c t i o n of judgments) i s read 
w i t h §598.22, we b e l i e v e the courts w i l l conclude t h a t t h e i r 
c l e r k s do not have the power to s a t i s f y a judgment f o r c h i l d 
support when payments are made outs i d e the mandate of §598.22. 

For a l l of the above reasons, a c l e r k i s not allowed, i n our 
o p i n i o n , to enter an agreed-upon amount on the payment record as 
s a t i s f a c t i o n ^ of a judgment f o r a c h i l d support o b l i g a t i o n (even 
assuming that the Department of Human Services i s not a party by 
v i r t u e of an assignment of c h i l d support) when payments were made 
to a person other than the c l e r k of the d i s t r i c t court. 

S i n c e r e l 

SCR/jIf7 



TAXATION: A d m i n i s t r a t i v e Rules; Sales Tax Exemptions; Health 
Care F a c i l i t i e s . Iowa Code § 422.45 (1985), amended by 1985 Iowa 
Acts S.Fv 564. The Department of Revenue cannot, by a d m i n i s t r a t i v e 
r u l e , provide a refund p r o v i s i o n or tax.exemption which e f f e c t i v e l y 
r e l i e v e s c o n t r a c t o r s from paying tax on b u i l d i n g m a t e r i a l s used i n 
the f u l f i l l m e n t of c o n s t r u c t i o n c o n t r a c t s w i t h h e a l t h care f a c i l i 
t i e s . (Barnett to P r i e b e , State Senator and Chair of the 
A d m i n i s t r a t i v e Rules Review Committee, 11/12/85) #85-ll-6(L) 

November 12, 1985 
The Honorable B e r l E. Priebe 
State Senator and Chair of the 
A d m i n i s t r a t i v e Rules Review Committee 
Statehouse 
L O C A L 
Dear Senator Priebe: 

On behalf of the A d m i n i s t r a t i v e Rules Review Committee, you 
have requested an opinion of the Attorney General w i t h respect to 
the f o l l o w i n g question: • 

May the Department of Revenue, by r u l e , 
provide f o r the exemption or refund of sales 
tax on the sales of bui-lding m a t e r i a l s , 
s u p p l i e s and equipment s o l d to c o n t r a c t o r s , 
subcontractors or b u i l d e r s used in" the 
f u l f i l l m e n t of a c o n s t r u c t i o n contract w i t h a 
n o n - p r o f i t c o r p o r a t i o n s p e c i f i e d i n 1 9 8 5 
A c t s , Senate F i l e 5 6 4 ? 

We i n t e r p r e t your question as a s k i n g whether the Department of 
Revenue could, by r u l e , provide f o r the refund or exemption which 
you describe without exceeding the s t a t u t o r y a u t h o r i t y of the 
agency. See g e n e r a l l y , Iowa Code § 1 7 A . 1 9 ( 8 ) ( 1 9 8 5 ) (grounds f o r 
r e v e r s a l of agency a c t i o n ) . 

The Department of Revenue has the a u t h o r i t y to p r e s c r i b e 
r u l e s which are not i n c o n s i s t e n t w i t h the sales tax laws. Iowa 
Code § 422.68(1) ( 1 9 8 5 ) . I t s a u t h o r i t y to make r u l e s i s exceeded 
i f i t promulgates a r u l e which i s at variance w i t h a s t a t u t o r y pro
v i s i o n or which amends or n u l l i f i e s l e g i s l a t i v e i n t e n t . See, e.g., 
Sorg v. Iowa Department of Revenue, 269 N.W.2d 1 2 9 , 131 (Iowa 
1 9 7 8 ). A r u l e w i l l be found to be w i t h i n the agency's a u t h o r i t y i f 
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a r a t i o n a l agency could conclude t h a t the r u l e Is not i n c o n s i s t e n t 
w i t h a s t a t u t o r y p r o v i s i o n . See, e.g., Iowa Auto Dealers v. Iowa-
Department of Revenue, 3 0 1 N.W.2d 760, 762-63 (Iowa 1981). Rules 
of the Department cannot impose a tax or create a tax exemption. 
See Pes Moines & C e n t r a l Iowa Railway Co. v. Iowa State Tax 
Commission, 253 Iowa 994, 9 9 9 , 11-5 N.W.2d 178, 181 (1962). Tax 
laws are made by the l e g i s l a t u r e ; the Department's r u l e s can do no 
more than c a r r y these laws i n t o e f f e c t . See Bruce Motor F r e i g h t v. 
Lauterbach, 247 Iowa 956, 961-62, 77 N.W.2d 613, 616-17 {195b). 

As amended, Iowa Code § 422.45 exempts from s a l e s tax " [ t ] h e 
gross r e c e i p t s from the sal e or r e n t a l of t a n g i b l e personal pro
perty or from s e r v i c e s performed, rendered, or f u r n i s h e d " to spe
c i f i e d , n o n p r o f i t , h e a l t h care f a c i l i t i e s . 1985 Iowa Acts S.F. 
564. This subsection provides that the s p e c i f i e d f a c i l i t i e s are no 
longer required to pay sal e s tax when they purchase or rent 
t a n g i b l e personal property or taxable s e r v i c e s at r e t a i l . There i s 
nothing i n t h i s subsection, however, to Indi c a t e that c o n t r a c t o r s 
or b u i l d e r s h i r e d by h e a l t h care f a c i l i t i e s are a l s o e n t i t l e d to a 
tax exemption or a tax refund on m a t e r i a l s which they purchase and 
use In the f u l f i l l m e n t of c o n s t r u c t i o n c o n t r a c t s with these f a c i l i 
t i e s . Sales tax i s s p e c i f i c a l l y imposed on the purchase of 
b u i l d i n g m a t e r i a l s by contractors- through the p r o v i s i o n s of Iowa -
Code §§ 422.42(9) and 422.43. See S t u r t z v. Iowa Department of 
Revenue, No. 84-1890, s l i p op. at 4, 7-8 (Iowa Sup. Ct. f i l e d . 
Aug. 21, 1985). The Department of Revenue cannot, by r u l e , provide 
-that c o n t r a c t o r s d e a l i n g w i t h these h e a l t h care. . f a . c i l i t i e s are -
exempt from tax or e n t i t l e d to tax refunds unless a reasonable 
agency could f i n d that § 422.45 as amended was intended to have 
t h i s r e s u l t . The i n t e n t of the l e g i s l a t u r e i n d r a f t i n g t h i s sub
s e c t i o n must be determined by reference to e s t a b l i s h e d r u l e s of 
s t a t u t o r y c o n s t r u c t i o n . See Sorg v. Iowa Department of Revenue, 
269 N.W.-2d at 132. 

Nothing i n the amendment to § 422.45 r e f e r s to the sales taxes 
paid by anyone other than the h e a l t h care f a c i l i t i e s l i s t e d i n the 
subsec t i o n . 1985 Iowa Acts S.F. 564. I f the language of a s t a t u t e 
i s p l a i n and unambiguous, the language used must be given i t s o r d i 
nary meaning. See Northern Natural Gas Co. v. F o r s t , 205 N.W.2d 
692, 694 -95 (1973). There Is no room f o r s t a t u t o r y c o n s t r u c t i o n i f 
the s t a t u t e i s not ambiguous. See American Home Products v. Iowa 
State Board of Tax Review, 302 N.W.2d 140, 143 (Iowa.1981). Since 
the language of the new subsection i s unambiguous and says nothing 
about exempting b u i l d i n g c o n t r a c t o r s from sales tax or p r o v i d i n g 
them with a sa l e s tax refund, we do not b e l i e v e that a r a t i o n a l 
agency could conclude that the amendment provides a sales tax 
exemption or refund f o r c o n t r a c t o r s . 
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Even i f the new exemption to § 422 . 4 5 could somehow be con
sid e r e d to be ambiguous due to the f a c t that i t omits reference to 
taxes paid by c o n t r a c t o r s , the a p p l i c a b l e r u l e s of s t a t u t o r y 
c o n s t r u c t i o n would re q u i r e the Department to conclude that t h i s 
exemption does not provide a tax exemption or refund f o r contrac
t o r s f u l f i l l i n g c o n t r a c t s with h e a l t h care f a c i l i t i e s . I t i s 
apparent that the l e g i s l a t u r e i s aware that tax exempt e n t i t i e s , 
through increased c o n s t r u c t i o n c o s t s , c o n t r i b u t e to the sales taxes 
paid by the c o n t r a c t o r s they h i r e r e g a r d l e s s of t h e i r own tax 
exempt s t a t u s . See Iowa Code § 422 . 4 5 ( 7 ) ( 1 9 8 5 ) . Section 
422 . 4 5 ( 7 ) s p e c i f i c a l l y provides a procedure by which p r i v a t e , 
n o n p r o f i t , educational i n s t i t u t i o n s and government e n t i t i e s can 
apply f o r a refund of sales taxes paid by co n t r a c t o r s pursuant to 
the f u l f i l l m e n t of c o n s t r u c t i o n c o n t r a c t s w i t h these tax exempt 
e n t i t i e s . L i k e h e a l t h care f a c i l i t i e s , these f a c i l i t i e s are them
selves exempted from sales tax i n separate subsections of 
§ 422 . 4 5 . Iowa Code §§ 4 2 2 . 4 5 ( 5 ) , . 4 5 ( 8 ) . I f the l e g i s l a t u r e had 
intended h e a l t h care f a c i l i t i e s to be e n t i t l e d to refunds of taxes 
paid by c o n s t r u c t i o n c o n t r a c t o r s , the l e g i s l a t u r e could simply have 
added these f a c i l i t i e s to the l i s t of e n t i t i e s subject to the 
refund p r o v i s i o n s of § 4 2 2 . 4 5 ( 7 ) . When ambiguous, tax exemption 
s t a t u t e s are construed narrowly i n fa v o r of t a x a t i o n . See.e.g., 
B a l l s t a d t v. Iowa Department of Revenue, 3 6 8 N.W.2d 147, 148 (Iowa 
1 9 8 5 ) . S i m i l a r l y , a taxpayer i s u s u a l l y not e n t i t l e d to a refund 
of tax v o l u n t a r i l y paid i n the absence of a s p e c i f i c refund s t a 
t u t e . C_f. Pruss v. Iowa Department of Revenue, 330 N.W.2d 3 0 0 , 
3 0 6 (Iowa 1 9 8 3) ("carryback l o s s s t a t u t e provided r i g h t to refund). 
The exemption f o r h e a l t h care f a c i l i t i e s must be i n t e r p r e t e d i n 
l i g h t of other sales tax exemptions d e a l i n g w i t h other tax exempt 
e n t i t i e s i n § 422 . 4 5 . See Iowa Auto Dealers v. Iowa DepartmeHt of 
Revenue, 301 N.W.2d at 7 6 5. Under these circumstances, the 
Department could not r a t i o n a l l y conclude that the new subsection i n 
§ 422 . 4 5 exempts con t r a c t o r s from s a l e s tax or provides them wi t h a 
refund. 

L e g i s l a t i v e i n t e n t must be determiried from what the l e g i s l a 
t u r e s a i d r a t h e r than from what i t should have s a i d or might have 
s a i d . Iowa Department of Revenue v. Iowa Merit Employment 
Commission, 243 N.W.2d 6 1 0 , 614 (Iowa 1 9 7 6 ) . S e c t i o n 422 . 4 5 as 
amended cannot be construed as p r o v i d i n g f o r an exemption or tax 
refund of sales taxes paid by c o n t r a c t o r s i n the c o n s t r u c t i o n of 
h e a l t h care f a c i l i t i e s i n the absence of s t a t u t o r y language d e a l i n g 
w i t h sales taxes paid by con t r a c t o r s f u l f i l l i n g c o n s t r u c t i o n 
c o n t r a c t s with these f a c i l i t i e s . The tax on c o n t r a c t o r s i s s p e c i 
f i c a l l y imposed by s t a t u t e ; a r u l e c r e a t i n g an exemption or pro
v i d i n g f o r a refund would n u l l i f y . § 422.42 ( 9 ) . N u l l i f i c a t i o n of a 
s t a t u t e by admi n s t r a t i v e r u l e i s beyond the power of the Department 
of Revenue. See Sorg v. Iowa Department of Revenue, 2 6 9 N.W.2d at 
1 3 1 . A c c o r d i n g l y , the Department cannot, by r u l e , provide a 
refund p r o v i s i o n or exemption which e f f e c t i v e l y r e l i e v e s contrac-
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t o r s from paying tax on b u i l d i n g m a t e r i a l s used i n the 
f u l f i l l m e n t of c o n s t r u c t i o n contracts w i t h h e a l t h care f a c i l i t i e s . 

S i n c e r e l y , 

Sherie Barnett 
A s s i s t a n t Attorney General 

SB:cmh 
cc: Joseph Royce 



TAXATION: Property Tax; I n t e r e s t Penalty; Rounding to 
Nearest D o l l a r . Iowa Code §§ 135D.24(1) (1985), 
445.5 (1985), 445.39 (1985), as amended by 1985 Iowa Ac t s , 
H.F. .640, 447.1 (1985). I f a § 445.5 tax r e c e i p t includes 
two or more p a r c e l s which were separately l i s t e d , assessed, 
and taxed, H.F. 640 r e q u i r e s i n t e r e s t penalty to be 
rounded to the nearest whole d o l l a r f o r each p a r c e l . House 
F i l e 640 has prospective a p p l i c a t i o n f o r property taxes 
becoming delinquent on and a f t e r J u l y 1, 1985. House F i l e 
640 does not a f f e c t the tax s a l e redemption penalty computa
t i o n i n § 447.1 and does not a f f e c t the computation of 
penalty imposed upon delinquent mobile home taxes i n 
§ 135D.24(1). (Griger to Johnson, State A u d i t o r , 11/12/85) 
#85-ll-5(L) 

November 12, 1985 
Richard D. Johnson 
State A u d i t o r 
Statehouse 
L O C A L 
Dear Mr. Johnson: 

You have requested the o p i n i o n of the attorney general 
w i t h respect to 1985 Iowa A c t s , H.F. 640, which r e q u i r e s 
that the i n t e r e s t penalty imposed upon delinquent property 
taxes be computed to the nearest whole d o l l a r and which 
re q u i r e s the computed amount to be not l e s s than one d o l l a r , 
S p e c i f i c a l l y , you have posed the f o l l o w i n g questions: 

(1) I f more than one p a r c e l of property i s 
i n c l u d e d on a s i n g l e tax r e c e i p t , should 
the i n t e r e s t penalty be rounded on each 
p a r c e l or f o r the t o t a l of the r e c e i p t ? 

(2) Is House F i l e 640 a p p l i c a b l e to d e l i n 
quent taxes c o l l e c t e d a f t e r June 30, 
1985 but p r i o r to October 1, 1985? 

(3) Does House F i l e 640 a f f e c t the penalty 
computation of s e c t i o n 447.1 of the 
Code of Iowa? 

(4) Does House F i l e 640 a f f e c t the p e n a l t y 
computation of s e c t i o n 135D.24(1) of 
the Code of Iowa? 

Iowa Code § 445.39 (1985) provides: 
I f the f i r s t i n s t a l l m e n t of taxes i s not 

p a i d by the delinquent date s p e c i f i e d i n 
s e c t i o n 445.37, the i n s t a l l m e n t s h a l l become 
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due and draw i n t e r e s t , as a penalty, of 
one percent per month u n t i l p a i d , from 
the delinquent date f o l l o w i n g the l e v y ; 
and i f the l a s t h a l f i s not p a i d by 
A p r i l 1 f o l l o w i n g the l e v y , the same 
i n t e r e s t s h a l l be charged from the date 
the l a s t h a l f became delinquent. How
ever, a f t e r A p r i l 1 i n a f i s c a l year 
when l a t e c e r t i f i c a t i o n of the tax l i s t 
r e s u l t s i n a penalty date l a t e r than 
October 1 f o r the f i r s t i n s t a l l m e n t , 
p e n a l t i e s on delinquent f i r s t i n s t a l l m e n t s 
s h a l l accrue as i f c e r t i f i c a t i o n were made 
on the previous June 30. 

House F i l e 640 amended § 445.39 by adding the f o l l o w i n g 
sentence: "The i n t e r e s t p enalty imposed under t h i s s e c t i o n 
s h a l l be computed to the nearest whole d o l l a r and the amount 
of i n t e r e s t s h a l l not be l e s s than one d o l l a r . " There i s 
a u t h o r i t y to the e f f e c t that t h i s "rounding" of penalty 
computation would be improper i n the absence of an a u t h o r i z i n g 
s t a t u t e . B e l l v. Fee T i t l e Co., 69 C a l . App. 437, 
231 Pac. 598 (1924). 

With respect to your f i r s t question, Iowa Code 
§ 445.5 (1985) provides i n r e l e v a n t p a r t : 

The t r e a s u r e r s h a l l upon request, make 
out and d e l i v e r to the taxpayer a r e c e i p t , 
s t a t i n g the time of payment, the d e s c r i p t i o n 
and assessed value of each p a r c e l of land, 
and the assessed value of personal property, 
the amount o f each k i n d of tax, the i n t e r e s t 
on each and c o s t s , i f any, g i v i n g a separate 
r e c e i p t f o r each year. The t r e a s u r e r s h a l l 
make the proper e n t r i e s of the payments on 
the books or other records approved by the 
s t a t e a u d i t o r . . . . 

Sect i o n 445.5, by i t s terms, provides f o r the f u r n i s h i n g 
of one tax r e c e i p t to the taxpayer upon request. I f the taxpayer's 
tax r e c e i p t i ncludes p a r c e l s of property which have been 
sep a r a t e l y l i s t e d , assessed, and taxed then each p a r c e l 
w i l l be a s s o c i a t e d w i t h a separate t a x c a l c u l a t i o n . Each 
taxable p a r c e l , under these circumstances, w i l l accrue i t s 
own i n t e r e s t penalty to the extent of delinquency. There
f o r e , i f the taxpayer makes delinquent tax payments and 
i s e n t i t l e d to the § 445.5 tax r e c e i p t , the i n t e r e s t 
p e n a l t y should be computed to the nearest whole d o l l a r 
f o r each p a r c e l so se p a r a t e l y taxed. 
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"In response to your second question, H.F. 640 only 
a p p l i e s to property taxes f i r s t becoming delinquent on and 
a f t e r J u l y 1, 1985, the e f f e c t i v e date of that s t a t u t e . In 
Iowa, a " s t a t u t e i s presumed to be pr o s p e c t i v e i n i t s 
operation unless expressly made r e t r o s p e c t i v e . " Iowa Code 
§ 4.5 (1985). House F i l e 640 does not con t a i n any language 
which would give i t a r e t r o s p e c t i v e a p p l i c a t i o n to taxes 
which became delinquent p r i o r to J u l y 1, 1985, nor i s there 
any "necessary and unavoidable i m p l i c a t i o n " that would 
r e q u i r e the s t a t u t e to have a r e t r o a c t i v e e f f e c t . Matter 
of Chicago, Milwaukee St. Paul and P a c i f i c R a i l r o a d 
Company, 334 N.W.2d 290, 293 (Iowa 1983). As a consequence, 
H.F. 640 should be construed to have a prospective e f f e c t 
only. 

Your t h i r d question i s concerned w i t h the penalty 
computation f o r purposes of redemption from a tax s a l e . 
This four percent penalty imposed i n § 447.1, f o r tax s a l e 
redemption purposes, i s separate and d i s t i n c t from the 
§ 445.39 penalty. House F i l e 640, by i t s terms, i s only 
concerned w i t h the § 445.39 penalty. Thus, H.F. 640-
does not a f f e c t the penalty computation i n § 447.1 f o r t a x 
sa l e redemption purposes. 

Your f o u r t h question r a i s e s the e f f e c t , i f any, of 
H.F. 640 on the penalty computation i n Iowa Code 
§ 135D.24(1) (1985) which imposes a one percent per month 
penalty on delinquent mobile home taxes. As noted above, 
H.F. 640 i s only concerned w i t h the penalty imposed i n 
§ 445_. 39. Thus, H.F. 640 does not a f f e c t the penalty 
computation f o r mobile home tax purposes imposed i n 
§ 135D.24(1). 

Very t r u l y yours, 

Harry W. Griger 
S p e c i a l A s s i s t a n t Attorney General 

HMG:cmh 



PUBLIC FUNDS; LOTTERY: Payment of L o t t e r y P r i z e s . Iowa Code 
§§ 8.6(2), 12.5, 99E.9(3)(e), 99E.19 (1985); 1985 Iowa A c t s , 
ch. 33 (H.F. 225). The l o t t e r y board has a u t h o r i t y to adopt 
r u l e s s p e c i f y i n g the manner of payment of l o t t e r y p r i z e s and may 
a u t h o r i z e the l o t t e r y commissioner to is s u e checks without 
r e q u i r i n g a c o m p t r o l l e r ' s warrant. (Osenbaugh to K r a h l , State 
C o m p t r o l l e r , 11/7/85) #85-ll-3(L) 

November 7, 1985 

Mr. W i l l i a m K r a h l 
State Comptroller 
State C a p i t o l 
L O C A L 
Dear Mr. K r a h l : 

You have requested an op i n i o n of the Attorney General on the 
f o l l o w i n g question: 

Does the Iowa L o t t e r y commissioner have the 
s p e c i f i c a u t h o r i t y to pay l o t t e r y p r i z e winners 
w i t h checks w r i t t e n by the commissioner or should 
they be paid w i t h warrants w r i t t e n on the s t a t e 
treasury as provided i n chapters 12 and 8 of The 
Code, 1985? 
We conclude that the Iowa L o t t e r y Commissioner may pay 

l o t t e r y p r i z e winners w i t h checks w r i t t e n by the Iowa L o t t e r y 
Commissioner. 

Your question a r i s e s because the general s t a t u t e s governing 
s t a t e funds r e q u i r e that payments from the s t a t e treasury be made 
only upon warrants of the com p t r o l l e r . 
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- Section 8.6(2) provides that the comptroller i s : 
To c o n t r o l the payment of a l l monies i n t o the 

tr e a s u r y , and a l l payments from the tr e a s u r y by 
the p r e p a r a t i o n of appropriate warrants, or 
warrant checks, d i r e c t i n g such c o l l e c t i o n s and 
payment and to advise the s t a t e t r e a s u r e r monthly 
i n w r i t i n g of the amount of p u b l i c funds not 
c u r r e n t l y needed f o r operating expenses. 
The s t a t u t e s d e f i n i n g the t r e a s u r e r ' s duties a l s o r e f l e c t 

the need f o r comptroller's warrants f o r payments from the s t a t e 
treasury. This i s s p e c i f i c a l l y provided i n § 12.5 as f o l l o w s : 

The t r e a s u r e r s h a l l pay no money from the 
treasury but upon the warrants of the c o m p t r o l l e r , 
and only i n the order of t h e i r p r e s e n t a t i o n . 
Sections 8.6 and 12.5 would the r e f o r e r e q u i r e that l o t t e r y 

payments be made only upon comptroller's warrants unless t h ^ 
l o t t e r y b i l l creates an exception to these general requirements. 

We conclude that the Iowa L o t t e r y Act, new Iowa Code chapter 
99E, does aut h o r i z e the l o t t e r y board to determine the method of 
payment f o r p r i z e s and to t h i s extent creates an exception to the 
st a t u t e s c i t e d above. 

Section 99E.9(3)(e) ex p r e s s l y grants the board a u t h o r i t y to 
adopt r u l e s p r o v i d i n g f o r "the manner of payment of p r i z e s to the 
holders of winning t i c k e t s or shares." That s e c t i o n s t a t e s a l s o , 
" L o t t e r y employees s h a l l examine claims and s h a l l not pay any 
p r i z e f o r a l t e r e d , s t o l e n , or c o u n t e r f e i t t i c k e t s or shares nor 
t i c k e t s or shares which f a i l to meet v a l i d a t i o n r u l e s e s t a b l i s h e d 
f o r a l o t t e r y game." The s e c t i o n a l s o s t a t e s that " [ t ] h e r u l e s 
may provide f o r payment of p r i z e s d i r e c t l y by the l i c e n s e e . " The 
st a t u t e thus confers a u t h o r i t y on the board to determine how 
p r i z e s are to be p a i d . In p r o v i d i n g s p e c i f i c a l l y f o r payment by 
l i c e n s e e s , the l e g i s l a t u r e a l s o contemplated that the board's 
r u l e s f o r methods of payment could d i f f e r from the us u a l 
procedures f o r s t a t e claims. . 

Section 8.32 does create a s t a t u t o r y exception f o r the 
F a i r Board and the Board of Regents. 
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Other sections of the Iowa L o t t e r y Act f u r t h e r i n d i c a t e " that 
the l o t t e r y board, may provide f o r d i r e c t payment by the commis
si o n e r , without a comptroller's warrant. Section 19E.19, p r o v i d 
ing f o r the d i s t r i b u t i o n of p r i z e s , s t a t e s that the commissioner 
s h a l l "award" the designated p r i z e . The s e c t i o n has numerous 
references to actions by the commissioner w i t h regard to the 
g i v i n g or award of p r i z e s . Section 99E.19(2) a l s o e x p r e s s l y 
s t a t e s , "The commissioner i s discharged of a l l further- l i a b i l i t y 
upon payment of a p r i z e pursuant to t h i s subsection." 

In chapter 99E the l e g i s l a t u r e created a new revenue-produc
ing e n t i t y and comprehensively provided f o r treatment of the 
r e s u l t i n g funds. See e.g., §§ 99E.10(1), 99E.20. A c l a i m f o r a 
p r i z e under the l o t t e r y i s redeemable only out of the s p e c i f i c 
funds h e l d i n the Iowa L o t t e r y Fund. Further, a c l a i m f o r a 
p r i z e under the l o t t e r y does not o b l i g a t e the s t a t e i n general 
(see § 99E.21), and the commissioner i s given not only the 
r e s p o n s i b i l i t y of awarding the designated p r i z e upon p r e s e n t a t i o n 
of the winning t i c k e t but i s a l s o discharged from a l l f u r t h e r 
l i a b i l i t y upon payment thereof pursuant to § 99E.19. Taking the 
s p e c i f i c language of the s t a t u t e as a whole as w e l l as the 
l e g i s l a t i v e scheme f o r the c r e a t i o n of the l o t t e r y and the 
payment of p r i z e s awarded pursuant to the l o t t e r y , i t appears 
that the l e g i s l a t u r e has conferred upon the l o t t e r y board the 
a u t h o r i t y to determine to pay p r i z e winners w i t h checks w r i t t e n 
by the commissioner. 

When a general s t a t u t e i s i n c o n f l i c t w i t h a s p e c i f i c 
s t a t u t e , the l a t t e r p r e v a i l s whether enacted before or a f t e r the 
general s t a t u t e . S h r i v e r v. C i t y of J e f f e r s o n , 190 N.W.2d 838 
(Iowa 1971). See a l s o Iowa Code §§ 4.7 and 4.8 (1985). This 
same r e s u l t would be reached i f t h i s s t a t u t o r y c o n f l i c t were 
viewed as a rep e a l by i m p l i c a t i o n . As pointed out i n Dan Dugan 
Transport Co. v. Worth County, 243 N.W.2d 655, 658 (Iowa 1976), 
''where, as here, subsequent l e g i s l a t i o n which comprehensively and 
s p e c i f i c a l l y t r e a t s a matter i n c l u d e d i n a p r i o r general s t a t u t e 
r e s u l t s i n an ambiguity or redundancy, the p r i o r l e g i s l a t i o n i s 
deemed repealed by i m p l i c a t i o n . 1 1 

I t i s our opinion that chapter 99E, being the more compre
hensive and s p e c i f i c s t a t u t o r y p r o v i s i o n r e l a t i n g to t h i s very 
narrow question regarding payment of p r i z e s , i s the more s p e c i f i c 
and thus c o n t r o l l i n g . Consequently, to the extent that the 
pr o v i s i o n s of chapters 8 and 12 .are i n c o n s i s t e n t w i t h those pro
v i s i o n s of chapter 99E, the l a t t e r would c o n t r o l . See Iowa Code 
§ 4.8 (1985). 



W i l l i a m K r a h l 
State Comptroller 
Page A 

I t i s our opinion that the Iowa L o t t e r y Commissioner i s 
empowered to pay p r i z e winners under games conducted by the Iowa 
L o t t e r y c o n s i s t e n t w i t h r u l e s adopted by the Iowa L o t t e r y Board 
and not i n c o n s i s t e n t w i t h the p r o v i s i o n s "of chapter 99E. 

I t should be emphasized that the r e s u l t reached i n t h i s 
o p inion i s l i m i t e d to the narrow and s p e c i a l circumstances of the 
l o t t e r y enabling l e g i s l a t i o n . The r a t i o n a l e of t h i s o p i n i o n 
would not reach other extant s t a t e departments. 

S i n c e r e l y , 

ELIZABETH M. OSENBAUGH 
Deputy Attorney General 

EMO/cjc 



MUNICIPALITIES: Chapter 411 Retirement Systems. Iowa Code 
Ch. 411 (1985); Iowa Code §§ 411.1(11), 411.3, 411.4, 411.6, 
41 1 . 8 ( 1 ) ( f ) , 411.11 (1985). A member of a Chapter 411 retirement 
system who terminates s e r v i c e p r i o r to having served at l e a s t 
twenty-two years may not continue to c o n t r i b u t e to the retirement 
system as a s u b s t i t u t e f o r the number of years needed to estab
l i s h e l i g i b i l i t y f o r the s e r v i c e retirement b e n e f i t . I f a member 
has served at l e a s t twenty-two years and terminates s e r v i c e , no 
f u r t h e r c o n t r i b u t i o n to the retirement system i s permitted or 
necessary i n order to e s t a b l i s h e l i g i b i l i t y f o r a s e r v i c e r e t i r e 
ment b e n e f i t upon reaching the age of f i f t y - f i v e . A member of a 
Chapter 411 retirement system who terminates s e r v i c e a f t e r eleven 
years of s e r v i c e may not continue to c o n t r i b u t e to the retirement 
system f o r four years as a s u b s t i t u t e f o r four a d d i t i o n a l years 
of s e r v i c e i n order to e s t a b l i s h e l i g i b i l i t y f o r a prorat e d 
s e r v i c e retirement b e n e f i t . (DiDonato to Connors, State Repre
s e n t a t i v e , 11/7/85) #85-ll-2(L) 

November 7, 1985 

The Honorable John H. Connors 
State Representative 
1316 E. 22nd S t r e e t 
Des Moines, Iowa 50317 
Dear Representative Connors: 

You have requested an op i n i o n of the Attorney General 
regarding the a p p l i c a b i l i t y of Iowa Code § 411.1(11) (1985) to 
the current c o l l e c t i v e b a r g a i n i n g agreement between the C i t y of 
Marion and the Marion f i r e f i g h t e r s . You have a l s o requested an 
opi n i o n of the Attorney General concerning the a b i l i t y of a f i r e 
f i g h t e r to continue to c o n t r i b u t e to the Iowa Code Chapter 411 
retirement systems a f t e r t e r m i n a t i o n of s e r v i c e i n order to 
e s t a b l i s h e l i g i b i l i t y f o r a s e r v i c e retirement b e n e f i t . The 
questions that you have presented concerning t h i s l a t t e r subject 
are: 

1. Can a f i r e f i g h t e r who terminates 
s e r v i c e i n the f i r e department and becomes 
employed i n a job which i s not covered by a 
Chapter 411 retirement system continue to 
co n t r i b u t e to the retirement system and 
r e c e i v e a f u l l s e r v i c e retirement b e n e f i t 
upon reaching the age of f i f t y - f i v e ? 

2. Can a f i r e f i g h t e r who i s t r a n s 
f e r r e d or promoted to any other c i t y depart
ment not covered by Chapter 411 a f t e r eleven 
years of s e r v i c e as a f i r e f i g h t e r continue 
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to c o n t r i b u t e to the Chapter A l l retirement 
system f o r four years and be e l i g i b l e to 
re c e i v e a retirement allowance of 11/22 of 
the retirement allowance t h a t would have been 
r e c e i v e d at retirement i f the employment had 
not been terminated p r i o r to retirement? 

I. 
We would note at the outset t h a t t h i s o p i n i o n concerns only 

the questions presented regarding the a b i l i t y of a f i r e f i g h t e r 
who terminates s e r v i c e p r i o r to retirement to continue to c o n t r i 
bute to the Chapter 411 retirement system a f t e r t e r m i n a t i o n of 
s e r v i c e . The questions you r a i s e regarding the a p p l i c a b i l i t y of 
§ 411.1(11) to the p r o v i s i o n s of the c o l l e c t i v e b a r g a i n i n g 
agreement between the C i t y of Marion and Marion F i r e F i g h t e r s , 
L o c a l 1937, are matters of c o n s t r u c t i o n of tha t agreement which 
may not p r o p e r l y be re s o l v e d by t h i s o f f i c e . Those i s s u e s do not 
i n v o l v e the need f o r r e s o l u t i o n of a c o n f l i c t i n Chapter 411 but 
in s t e a d seek l e g a l advice as to the a p p l i c a t i o n of Chapter 411 to 
an e x i s t i n g agreement. This o f f i c e i s "not f a m i l i a r w i t h the 
f a c t s and has no a u t h o r i t y f o r o b t a i n i n g the divergent views of 
those a f f e c t e d . We th e r e f o r e conclude that i t would be inappro
p r i a t e f o r us to attempt to r e s o l v e t h i s i s s u e i n the a b s t r a c t . 

I I . 
As you are aware, Iowa Code Chapter 411 (1985) provides f o r 

retirement systems f o r p o l i c e o f f i c e r s and f i r e f i g h t e r s . Under 
a Chapter 411 retirement system, only a "member i n s e r v i c e " i s 
e l i g i b l e f o r a s e r v i c e retirement pension a f t e r s e r v i n g twenty-
two or more years and a t t a i n i n g the age of f i f t y - f i v e . 
§ 411.6(1)(a). A "member i n s e r v i c e " who has been a member of 
the retirement system f i f t e e n or more years at age f i f t y - f i v e i s 
able to r e c e i v e a pr o r a t e d s e r v i c e retirement pension of f i f t e e n 
twenty-seconds of the retirement allowance that would have been 
r e c e i v e d i f s e r v i c e had not been terminated, and an a d d i t i o n a l 
one twenty-second of such retirement allowance f o r each add i 
t i o n a l year of s e r v i c e up to twenty-two years. § 411.6(1)(b). 
The funding f o r the s e r v i c e retirement b e n e f i t c o n s i s t s of 
c o n t r i b u t i o n s to a pension accumulation fund from a percentage of 
the member's compensation and funds provided by the c i t y . 
§§ 4 1 1 . 8 ( l ) ( f ) , 411.11. 

Under Chapter 411, there i s no p r o v i s i o n f o r a member to 
continue to c o n t r i b u t e to the retirement system a f t e r t e r m i n a t i o n 
of s e r v i c e . S e c t i o n 411.8(f) provides that the c o n t r i b u t i o n s 
from members of the retirement system s h a l l be made from a 
percentage of "each member's compensation from the earnable 
compensation of the member." When a member q u i t s h i s or her 
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p o s i t i o n as a f i r e f i g h t e r , that person i s no longer r e c e i v i n g 
"earnable compensation" w i t h i n the meaning of § 411.1(11). 

Furthermore, a member of a Chapter 411 retirement system may 
not s u b s t i t u t e years of c o n t r i b u t i o n to the retirement system 
a f t e r t e r m i n a t i o n of s e r v i c e f o r c r e d i t f o r years of s e r v i c e as a 
f i r e f i g h t e r . Under Chapter 411, there i s a d i f f e r e n c e , f o r 
purposes of e s t a b l i s h i n g e l i g i b i l i t y f o r a s e r v i c e retirement 
b e n e f i t , between being a member of the retirement system and 
being a "member i n s e r v i c e . " S e c t i o n 411.3(1) provides that a 
p o l i c e o f f i c e r or f i r e f i g h t e r i s a member of the retirement 
systems as a c o n d i t i o n of employment i n a p o s i t i o n covered by 
Chapter 411. Members of the retirement system are r e q u i r e d to 
make c o n t r i b u t i o n s to the retirement system. § 41 1 . 8 ( 1 ) ( f ) . 
However, i n order to e s t a b l i s h e l i g i b i l i t y f o r a s e r v i c e r e t i r e 
ment b e n e f i t , the number of years of s e r v i c e rendered by the 
member, not the d u r a t i o n of the time during which c o n t r i b u t i o n s 
to the retirement system were made, i s the determining f a c t o r . 
S e c t i o n 411.6(1)(a) r e q u i r e s that a p o l i c e o f f i c e r or f i r e 
f i g h t e r be a "member i n s e r v i c e " f o r at l e a s t twenty-two years, 
or complete at l e a s t twenty-two years of a c t u a l employment i n a 
p o s i t i o n covered by Chapter 411, i n order to re c e i v e a f u l l 
s e r v i c e retirement allowance upon retirement at age f i f t y - f i v e . 
L i k e w i s e , a p o l i c e o f f i c e r or f i r e f i g h t e r must be a "member i n 
s e r v i c e " f o r at l e a s t f i f t e e n years, or complete at l e a s t f i f t e e n 
years of a c t u a l employment i n a p o s i t i o n covered by Chapter 411, 
i n order to r e c e i v e a prorated s e r v i c e retirement allowance upon 
a t t a i n i n g the age of f i f t y - f i v e . § 411.6(1)(b). 

Although § 411.3(2) provides t h a t : 
Should any member i n any pe r i o d of f i v e 
consecutive years a f t e r l a s t becoming a 
member, be absent from s e r v i c e f o r more than 
four years, or should the member become a 
b e n e f i c i a r y or d i e , the member s h a l l there
upon cease to be a member of the system.; 

t h i s p r o v i s i o n does not allow a member who terminates s e r v i c e 
before e s t a b l i s h i n g e l i g i b i l i t y f o r a s e r v i c e retirement b e n e f i t 
to continue to c o n t r i b u t e to the retirement system as a s u b s t i 
t u t e f o r years of s e r v i c e i n order to e s t a b l i s h e l i g i b i l i t y . I t 
appears that the i n t e n t of § 411.3(2) i s to a l l o w a member of the 
retirement system to leave s e r v i c e f o r a p e r i o d of up to four 
years and to r e t a i n membership i n the Chapter 411 retirement 
system during that l i m i t e d time p e r i o d . In a d d i t i o n , c o n t r i b u 
t i o n s to the retirement system are not c r e d i t e d as s e r v i c e . 
S e c t i o n 411.4 makes c l e a r that i t i s the i n t e n t of Chapter 411 
that a member not r e c e i v e c r e d i t f o r s e r v i c e unless s e r v i c e i s 
a c t u a l l y performed by p r o v i d i n g t h a t : 
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) 
The board of t r u s t e e s s h a l l f i x and determine 
by proper r u l e s and r e g u l a t i o n s how much 
s e r v i c e i n any year s h a l l be eq u i v a l e n t to 
one year of s e r v i c e . . . nor s h a l l the 
tr u s t e e s a l l o w c r e d i t as s e r v i c e f o r any 
p e r i o d of more than one month d u r a t i o n during 
which the member was absent without pay. 

I t t h e r e f o r e appears t h a t a statement made by the Iowa Supreme 
Court i n 1919 that the "obvious purpose" of the f i r e f i g h t e r 
pension s t a t u t e i s to provide a b e n e f i t only to those firemen who 
have devoted at l e a s t twenty-two years to the s e r v i c e of the 
p u b l i c , to the e x c l u s i o n of other employment, would a l s o apply to 
the current f i r e f i g h t e r retirement system. Seavert v. Cooper, 
187 Iowa 1109, 1114, 175 N.W. 19, 21 (1919). 

In response to the f i r s t q uestion you presented, i f a f i r e 
f i g h t e r has completed at l e a s t twenty-two years of s e r v i c e before 
t e r m i n a t i o n of s e r v i c e , he w i l l be e l i g i b l e to r e c e i v e a f u l l 
s e r v i c e retirement allowance upon a t t a i n i n g the age of f i f t y -
f i v e . § 411.6(1)(a), ( b ) . Obviously no f u r t h e r c o n t r i b u t i o n s to 
the retirement system are necessary to e s t a b l i s h e l i g i b i l i t y f o r 
the s e r v i c e retirement b e n e f i t . I f a f i r e f i g h t e r has completed 
at l e a s t f i f t e e n years of s e r v i c e p r i o r to t e r m i n a t i o n of ser
v i c e , he w i l l be e l i g i b l e to r e c e i v e a prorat e d s e r v i c e r e t i r e 
ment b e n e f i t i n p r o p o r t i o n to the number of years of s e r v i c e . 
§ 411.6(1)(b). A f i r e f i g h t e r who has terminated s e r v i c e may not 
increase the number of years of s e r v i c e that he or she i s given 
c r e d i t f o r by c o n t i n u i n g to c o n t r i b u t e to the retirement system. 
L i k e w i s e , the answer to your second question i s that a f i r e 
f i g h t e r may not e s t a b l i s h e l i g i b i l i t y f o r a prorated s e r v i c e 
retirement b e n e f i t a f t e r having served only eleven years by 
cont i n u i n g to c o n t r i b u t e to the retirement system f o r four years 
a f t e r t e r m i n a t i o n of s e r v i c e . 

In c o n c l u s i o n , a member of a Chapter 411 retirement system 
who terminates s e r v i c e p r i o r to having served at l e a s t twenty-two 
years may not continue to c o n t r i b u t e to the retirement system as 
a s u b s t i t u t e f o r the number of years needed to e s t a b l i s h e l i g i 
b i l i t y f o r the s e r v i c e retirement b e n e f i t . I f a member has 
served at l e a s t twenty-two years and terminates s e r v i c e , no 
f u r t h e r c o n t r i b u t i o n to the retirement system i s permitted or 
necessary i n order to e s t a b l i s h e l i g i b i l i t y f o r a s e r v i c e r e t i r e -

I t should a l s o be noted that there i s no p r o v i s i o n under 
§ 411.6 to r e c e i v e a prorat e d s e r v i c e retirement b e n e f i t which i s 
l e s s than f i f t e e n twenty-seconds of the retirement allowance the 
member would r e c e i v e at retirement i f the member's employment had 
not been terminated p r i o r to retirement. 
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ment b e n e f i t upon reaching the age of f i f t y - f i v e . A member of a 
Chapter 411 retirement system who terminates s e r v i c e a f t e r eleven 
years of s e r v i c e may not continue to c o n t r i b u t e to the retirement 
system f o r four years as a s u b s t i t u t e f o r four a d d i t i o n a l years 
of s e r v i c e i n order to e s t a b l i s h e l i g i b i l i t y f o r a prorated 
s e r v i c e retirement b e n e f i t . 

S i n c e r e l y , 

ANN DiDONATO 
A s s i s t a n t Attorney General 

AD:rep 



AUDITORS: Re a l E s t a t e Transfer Fees. Iowa Code Sec
t i o n 331.507(2)(a); 1985 Iowa A c t s , ch. (S.F. 393). Fee 
charged by a u d i t o r f o r t r a n s f e r of property i s not a p p l i c a b l e to 
c o r r e c t i o n a l deeds. (Ovrom to Maher, Fremont County A t t o r n e y r 

11/6/85) # 8 5 - l l - l ( L ) 

November 6, 1985 

Mr. Richard B. Maher 
Fremont County Attorney 
Fremont County Courthouse 
Sidney, Iowa 51652 
Dear Mr. Maher: 

You requested an attorney general's o p i n i o n whether the 
county a u d i t o r should charge a $5.00 t r a n s f e r fee under Code 
Section 331.507(2)(a) f o r c o r r e c t i o n a l deeds. In our o p i n i o n the 
fee should not be charged f o r c o r r e c t i o n a l deeds. 

Section 331.507 (2) (a) , as amended by 1985 Iowa A c t s , 
S.F. 393, s t a t e s : ' 

2. The a u d i t o r i s e n t i t l e d to c o l l e c t the 
f o l l o w i n g fees: 

a. For a t r a n s f e r of property, made i n the 
t r a n s f e r records, f i v e d o l l a r s of ( s i c ) each 
separate p a r c e l of r e a l e s t a t e described i n a 
deed, or t r a n s f e r of t i t l e c e r t i f i e d by the 
c l e r k of the d i s t r i c t c ourt. However, the 
fee s h a l l not exceed f i f t y d o l l a r s f o r a 
t r a n s f e r of property which i s des-cribed i n 
one instrument of t r a n s f e r . . . . 

The fee i s c l e a r l y to be charged " f o r a t r a n s f e r of property 
made i n the t r a n s f e r records." A c o r r e c t i o n a l deed does not 
create a t r a n s f e r of property, t h e r e f o r e we do not t h i n k the 
Section 331.507(2)(a) fee a p p l i e s to c o r r e c t i o n a l deeds. 
C o r r e c t i o n a l deeds as you describe them are made to c o r r e c t the 
s p e l l i n g of a name or otherwise to c o r r e c t the record on f i l e 

The s e c t i o n has been amended s i n c e t h i s o f f i c e rendered an 
opin i o n concerning the d e f i n i t i o n of " p a r c e l . " See Op.Att'yGen. 
#84-10-7(L). 
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w i t h the recorder. They c l e a r l y do not c o n s t i t u t e a t r a n s f e r of 
property shown on the t r a n s f e r r ecords. Thus § 331.507(2)(a) i s 
not a p p l i c a b l e . 

S i n c e r e l y 

A s s i s t a n t Attorney General 
EO:rep 



TAXATION: Property Tax; Consideration Of Value Of M i n e r a l 
Rights Underlying A g r i c u l t u r a l Land In Valuing Land. 
Iowa Code §§ 84.18 and 441.21(1)(a), (e) and (g) (1985). 
Assessor should not give any c o n s i d e r a t i o n to the value 
of minerals, or any r i g h t s or i n t e r e s t s t h e r e t o , u n d e r l y i n g 
a g r i c u l t u r a l land i n determining the a c t u a l value of 
a g r i c u l t u r a l land. Where § 84.18 a p p l i e s , the u n d e r l y i n g 
mineral r i g h t s or i n t e r e s t s are s e p a r a t e l y assessed and 
taxed, independently of the a g r i c u l t u r a l land, to the owner 
of such r i g h t s or i n t e r e s t s . (Kuehn to Gustafson, Crawford 
County Attorney, 12-24-85) #85-12-7(L) 

December 24, 1985 
Thomas E. Gustafson 
Crawford County Attorney 
Warren Building--27 South Main 
Denison, Iowa 51442 
Dear Mr. Gustafson: 

You have requested an o p i n i o n of the Attorney General 
concerning the a c t u a l value of a g r i c u l t u r a l land and the 
value of r i g h t s or i n t e r e s t s to minerals u n d e r l y i n g the 
land which are being assessed f o r property tax purposes. 
Your p a r t i c u l a r question concerns whether the assessor 
should give any c o n s i d e r a t i o n to the value of r i g h t s or 
i n t e r e s t s to minerals u n d e r l y i n g a g r i c u l t u r a l land i n 
determining the a c t u a l value of the a g r i c u l t u r a l land and, 
conversely, whether or not the assessor should give any 
c o n s i d e r a t i o n to the value of the a g r i c u l t u r a l land i n 
determining the value of r i g h t s or i n t e r e s t s to the 
minerals u n d e r l y i n g the land. 

You based your question on Iowa Code § 84.18 (1985) 
which r e q u i r e s that any r i g h t s or i n t e r e s t s to minerals 
u n d e r l y i n g a g r i c u l t u r a l land which are owned by any 
person other than the owner of the land s h a l l be assessed 
and taxed s e p a r a t e l y to the owner of such r i g h t s or 
i n t e r e s t s . You requested a c l a r i f i c a t i o n of a 1985 Attorney 
General's o p i n i o n , Op.Att'yGen. 85-7-3(L), which opined that 
a conveyance of any r i g h t to e x t r a c t or mine c o a l should 
be assessed and taxed separately to the owner of such a 
r i g h t . That o p i n i o n of the Attorney General does not 
answer the question posed i n t h i s o p i n i o n request. 
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Your question i s answered by Iowa Code §§ 84.18 and 
441.21 (1985). No such c o n s i d e r a t i o n should be given, 
and the a g r i c u l t u r a l land and the r i g h t s and i n t e r e s t s i n 
the u n d e r l y i n g minerals should be sep a r a t e l y valued and 
taxed. 

Section 441.21(1)(a), (e) and (g) s t a t e s : 
441.21 A c t u a l , assessed and taxable 

value. 
1. a. A l l r e a l and t a n g i b l e personal 

property subject to t a x a t i o n s h a l l be 
valued at i t s a c t u a l value which s h a l l 
be entered opposite each item, and, 
except as otherwise provided i n t h i s 
s e c t i o n , s h a l l be assessed at one 
hundred percent of i t s a c t u a l value, 
and the value so assessed s h a l l be 
taken and considered as the assessed 
value and taxable value o f the property 
upon which the l e v y s h a l l be made. ) 

e. The a c t u a l value of a g r i c u l t u r a l 
property s h a l l be determined on the 
bas i s of p r o d u c t i v i t y and net earning 
capacity of the property determined on 
the b a s i s of i t s use f o r a g r i c u l t u r a l 
purposes c a p i t a l i z e d at a rat e of 
seven percent and a p p l i e d uniformly 
among counties and among c l a s s e s of 
property. Any formula or method 
employed to determine p r o d u c t i v i t y 
and net earning c a p a c i t y of property 
s h a l l be adopted i n f u l l by r u l e . 

* -k -k 

g. Notwithstanding any other 
p r o v i s i o n o f t h i s s e c t i o n , the a c t u a l 
value o f any property s h a l l not 
exceed i t s f a i r and reasonable market 
value, except a g r i c u l t u r a l property 
which s h a l l be valued e x c l u s i v e l y as 
provided i n paragraph "e" of t h i s 
subsection. (Emphasis supplied) 
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Sec t i o n 84.18 s t a t e s : 
84.18 M i n e r a l r i g h t s taxed s e p a r a t e l y . 
A l l r i g h t s and i n t e r e s t s i n or to o i l , 

gas or other minerals u n d e r l y i n g land, 
whether created by or a r i s i n g under 
deed, lease, r e s e r v a t i o n of r i g h t s , or 
otherwise, which r i g h t s or i n t e r e s t s are 
owned by any 'person' other than the owner 
of the land, s h a l l be assessed and taxed 
s e p a r a t e l y to the owner of such r i g h t s 
or i n t e r e s t s i n the same manner as other 
r e a l e s t a t e . The taxes on such 
r i g h t s or i n t e r e s t s which are not 
owned by the owner of the land s h a l l 
not be a l i e n on the land. (Emphasis 
supplied) 

S e c t i o n 441.21(1)(a), (e) and (g) c l e a r l y i n d i c a t e that 
the assessor should not give any c o n s i d e r a t i o n whatsoever 
to the value of minerals (or any r i g h t s or i n t e r e s t s 
thereto) u n d e r l y i n g the a g r i c u l t u r a l land i n determining 
the a c t u a l value of the a g r i c u l t u r a l land f o r property 
taxes. See a l s o 1978 Op.Att'yGen. 589. 

Furthermore, under § 84.18, the value of the mineral 
r i g h t s or i n t e r e s t s which are owned by someone other 
than the owner of the a g r i c u l t u r a l l a nd i s taxed s e p a r a t e l y 
and independently from the a g r i c u l t u r a l land. I n other 
words, the l e g i s l a t u r e has c l e a r l y subjected t h i s p a r t i c u l a r 
property r i g h t or i n t e r e s t to a separate property tax which 
i s t o t a l l y u n r e l a t e d to the assessment and v a l u a t i o n of 
the a g r i c u l t u r a l land. 

In summary, the assessor should not give any considera
t i o n to the value of min e r a l s , or any r i g h t s or i n t e r e s t s 
t h e r e t o , u n d e r l y i n g a g r i c u l t u r a l l a nd i n determining the 
a c t u a l value of a g r i c u l t u r a l land. \tfhere § 84.18 a p p l i e s , 
the u n d e r l y i n g m i n e r a l r i g h t s or i n t e r e s t s are s e p a r a t e l y 
assessed and taxed, independently of the a g r i c u l t u r a l 
land, to the owner of such r i g h t s or i n t e r e s t s . 

Very t r u l y 

Gerald A. Kuehn 
A s s i s t a n t Attorney General 

GAK:cmh 
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MUNICIPALITIES: C i t y Finance; C a p i t a l Improvements Reserve Fund. 
Iowa Code § 384.7 (1985). A c a p i t a l improvements l e v y , e s t a 
b l i s h e d f o r a s p e c i f i e d time p e r i o d , may not be repealed p r i o r to 
the lapse of that p e r i o d . (Walding to Black, State 
Representative, 12-18-85) #85-12-6(L) 

December 18, 1985 
The Honorable Dennis H. Black 
State Representative 
Rt. 1 
G r i n n e l l , Iowa 50112 
Dear Representative Black: 

We are i n r e c e i p t of your request f o r an o p i n i o n of the 
Attorney General regarding c a p i t a l improvements reserve funds 
authorized by Iowa Code Se c t i o n 384.7 (1985). S p e c i f i c a l l y , you 
have asked whether a c a p i t a l improvements l e v y , e s t a b l i s h e d f o r a 
s p e c i f i e d time p e r i o d , may be repealed p r i o r to the lapse of t h a t 
p e r i o d . 

Section 384.7 authorizes a c i t y to levy a tax to e s t a b l i s h a 
c a p i t a l improvements reserve fund. That reserve fund i s intended 
to be used by c i t i e s to accumulate moneys e i t h e r f o r the f i n a n 
c i n g of s p e c i f i e d c a p i t a l improvements or implementing a s p e c i 
f i e d c a p i t a l improvement p l a n . I d . 

The establishment of a c a p i t a l improvements reserve fund 
r e q u i r e s approval of a m a j o r i t y of the v o t e r s . The time p e r i o d 
of the levy and the tax r a t e to be l e v i e d are to be determined at 
the referendum. A-referendum may be h e l d at any c i t y e l e c t i o n 
upon the motion of the c i t y c o u n c i l o r , upon r e c e i p t of a v a l i d 
and proper p e t i t i o n , at the next r e g u l a r c i t y e l e c t i o n . I d . 

S e c t i o n 384.7, unnumbered paragraph 3, provides t h a t a 
" c o n t i n u i n g c a p i t a l improvements l e v y " may be repealed, upon the 
c i t y c o u n c i l ' s motion or upon p e t i t i o n , i n a f a s h i o n s i m i l a r to 
establishment of the l e v y . The narrower i s s u e then i s whether a 
c a p i t a l improvements levy f o r a s p e c i f i e d time p e r i o d i s a 
" c o n t i n u i n g c a p i t a l improvements l e v y . " 

I t i s our understanding that a c o n t i n u i n g c a p i t a l improve
ments l e v y would be a levy f o r an u n s p e c i f i e d time p e r i o d , as 
opposed to a l e v y f o r a s p e c i f i c time p e r i o d . A m u n i c i p a l i t y may 
p r e f e r an open-ended term, f o r i n s t a n c e , f o r accumulation of 
funds i n a n t i c i p a t i o n of c a p i t a l improvement expenses, such as 
the p r o j e c t e d costs of general b u i l d i n g maintenance, which are 
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undeterminable and s p e c u l a t i v e . Conversely, a c i t y may p r e f e r a 
le v y f o r a s p e c i f i e d time p e r i o d to fund a s p e c i f i c c a p i t a l 
improvements p r o j e c t , such as the a d d i t i o n to an e x i s t i n g f a c i 
l i t y , which costs are determinable and may e n t a i l f i n a n c i a l 
commitment. Thus, a c a p i t a l improvements l e v y f o r a s p e c i f i e d 
time p e r i o d i s not a con t i n u i n g c a p i t a l improvements l e v y . Of 
course, the question whether to e s t a b l i s h a c o n t i n u i n g c a p i t a l 
improvements l e v y should i n c l u d e the f a c t that the l e v y would be 
f o r an u n s p e c i f i e d time p e r i o d . 

Because the l e g i s l a t u r e s p e c i f i c a l l y provided f o r the re p e a l 
of a co n t i n u i n g c a p i t a l improvement l e v y , without reference to 
c a p i t a l improvement l e v i e s f o r s p e c i f i e d time p e r i o d s , a levy f o r 
a s p e c i f i c p e r i o d may not be repealed. A p r i n c i p l e r u l e of a 
s t a t u t o r y c o n s t r u c t i o n i s that the express mention of one t h i n g 
i n a s t a t u t e i m p l i e s the e x c l u s i o n of others. Stated otherwise, 
l e g i s l a t i v e i n t e n t i s expressed by omission as w e l l as by i n c l u 
s i o n . See In Re Est a t e of Wilson, 202 N.W.2d 41, 44 (Iowa 1972). 
Expressio Unis Est E x c l u s i o A l t e r i u s i s the l e g a l maxim. 

Ac c o r d i n g l y , i t i s our judgment that a capi£al 
l e v y , e s t a b l i s h e d f o r a s p e c i f i e d time pe 
pealed p r i o r to the lapse of tha t p e r i o d . • 

S i n c e r e l y , 

Jrovements 
>t be r e -

LYNN W. WALDIJ 
A s s i s t a n t Attorney General 

LMW:jds 



SCHOOLS: Board of Regents: L o b b y i s t s . Iowa Code §§ 280A.16, 
280A.23, 262.9 (1985). A merged area school i s not p r o h i b i t e d by 
law from h i r i n g a l o b b y i s t , but spending of such schools i s 
subject to the approval of the State Board of P u b l i c I n s t r u c t i o n . 
The d i f f e r e n c e i n the governance of Regents' i n s t i t u t i o n s and of 
merged area schools does not create a d i s t i n c t i o n i n connection 
w i t h the l e g a l i t y of h i r i n g l o b b y i s t s or l e g i s l a t i v e l i a s o n 
s t a f f . (Fleming to P a u l i n , State Representative,12/12/85) #85-12-5(L) 

December 12, 1985 

The Honorable Donald J . P a u l i n 
State Representative 
1140 Southdale Drive 
LeMars, Iowa 51031 
Dear Representative P a u l i n : 

You have asked f o r our o p i n i o n concerning the a u t h o r i t y of 
Iowa e d u c a t i o n a l i n s t i t u t i o n s to employ a l o b b y i s t or l e g i s l a t i v e 
l i a s o n person. The questions you present are: 

1. Is i t l e g a l f o r a merged area school to 
employ a f u l l time l o b b y i s t ? 

2. Would there be a d i f f e r e n c e between the 
merged area schools and the Regents' i n s t i 
t u t i o n s ? 

The questions you present have not been r a i s e d before. We cannot 
say that i t i s i l l e g a l f o r a merged area school to h i r e a lobby
i s t or l e g i s l a t i v e l i a s o n person. The Iowa Supreme Court d i s 
cussed a v a r i e t y of issues concerning the powers and duties of 
merged area schools i n Stanley v. Southwestern Com. Col. Merged 
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Area, 184 N.W.2d 29 (Iowa 1971). In that case, the court ob
served that the l e g i s l a t u r e had provided that a merged area 
school i s a separate, independent c o r p o r a t i o n . Id. at 33. Iowa 
Code § 280A.16 provides i n p e r t i n e n t p a r t : 

A merged area formed under the p r o v i s i o n s of 
thxs chapter s h a l l be a body p o l i t i c as a school 
c o r p o r a t i o n f o r the purpose of e x e r c i s i n g powers 
granted under t h i s chapter, and as such may sue 
and be sued, h o l d property, and e x e r c i s e a l l the 
powers granted by law and such other powers as are 
i n c i d e n t to p u b l i c corporations of l i k e character 
and are not i n c o n s i s t e n t w i t h the laws of the 
s t a t e . 

(emphasis added). We cannot say that h i r i n g a l o b b y i s t i s 
outside the powers of such a p u b l i c c o r p o r a t i o n . 

We are mindful that other s t a t u t e s give power t o , and 
c o n t r o l the a c t i v i t i e s o f , merged area schools. Section 280A.23 
contains the general grant of a u t h o r i t y to merged area boards of 
d i r e c t o r s . Two subsections are p a r t i c u l a r l y r e l e v a n t to your 
i n q u i r y : 

4. Have the power to enter i n t o contracts and 
take other necessary a c t i o n to insure a s u f f i c i e n t 
c u r r i c u l u m and e f f i c i e n t o peration and management 
of the school or c o l l e g e and maintain and p r o t e c t 
the p h y s i c a l p l a n t , equipment, and other property 
of the school or c o l l e g e . 

5. E s t a b l i s h p o l i c y and make r u l e s , not incon-
s i s t e n t w i t h law and a d m i n i s t r a t i v e r u l e s , regu
l a t i o n s , and p o l i c i e s of the s t a t e board, f o r i t s 
own government and that of the a d m i n i s t r a t i v e , 
teaching, and other personnel, and the students of 
the school or c o l l e g e , and a i d i n the enforcement 
of such laws, r u l e s , and r e g u l a t i o n s . 

§ 280A.23(4) and (5) (emphasis s u p p l i e d ) . Under the terms of 
these code s e c t i o n s , merged area boards h o l d r a t h e r broad author
i t y . 

The funds of merged area schools are obtained from a v a r i e t y 
of sources as provided by Iowa Code § 280A.17 (property t a x ) ; 
§ 280A.18 ( f e d e r a l funds,, t u i t i o n , s t a t e a i d , donations and 
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g i f t s , student fees and s t a t e funds f o r s i t e s and f a c i l i t i e s ) ; 
and § 280A.22 (tax l e v i e s approved by v o t e r s ) . 

The funding system f o r merged area schools i s q u i t e complex. 
You i n d i c a t e that i t i s p o s s i b l e that up to $200,000 may be 
budgeted f o r lobbying e f f o r t s . Budgets of merged area schools 
are submitted to the State Board of P u b l i c I n s t r u c t i o n f o r 
approval. The State Board supervises the o p e r a t i o n of merged 
area schools i n a v a r i e t y of other ways. See Iowa Code 
§ 280A.25. In an e a r l i e r o p i n i o n of t h i s o f f i c e i t was s t a t e d 
that "[a]n inherent element of budget review i s c o n s i d e r a t i o n of 
the reasonableness of expenditures i n the l i g h t of a v a i l a b l e 
funds." 1968 Op.Att'yGen. 601, 604. Thus, a d e c i s i o n of a 
merged area school to expend funds f o r lobbying would be subject 
to the budget review process of the State Board. Moreover, the 
l e g i s l a t u r e has placed l i m i t s on the purposes f o r which some 
categories of funds may be used. See e.g. , § 280A.17 (tax f o r 
operation of school, i . e . , not a v a i l a b l e f o r c o n s t r u c t i o n of 
b u i l d i n g s ) ; § 280A.34 ( c e r t a i n funds not to be used f o r a t h l e t i c 
b u i l d i n g s ) ; § 280A.18(7) (expenditure from student fees subject 
to approval of student government u n i t ) . In our view, a merged 
area school i s not p r o h i b i t e d from h i r i n g a l o b b y i s t , but spend
ing of such schools i s subject to the approval of the State Board 
of P u b l i c I n s t r u c t i o n . 

You a l s o ask whether there would be a d i f f e r e n c e between the 
merged area schools and the Regents' i n s t i t u t i o n s as to the 
l e g a l i t y of h i r i n g a l o b b y i s t . The s t a t u t o r y governance s t r u c 
ture of the area schools i s very d i f f e r e n t from that of the 
u n i v e r s i t i e s under the State Board of Regents. For example, 
n e i t h e r the Board of Regents nor the u n i v e r s i t i e s under i t s 
c o n t r o l have t a x i n g a u t h o r i t y as do the merged area boards. 
However, those d i f f e r e n c e s do not a f f e c t the l e g a l i t y of h i r i n g 
l o b b y i s t s or l e g i s l a t i v e l i a s o n s t a f f . The Regents' grant of 
power includes the power to "perform a l l other acts necessary and 
proper f o r the execution of the powers and duties conferred by 
law upon i t . " Iowa Code § 262.9(11) (1985). Such a grant of 
power means that the Board of Regents may determine whether 
having a l o b b y i s t or l e g i s l a t i v e l i a s o n s t a f f i s "necessary and 

We are mindful that some merged area schools have created 
foundations,' as p r o v i d e d b y Iowa Code § 280A.22 to support a c t i v 
i t i e s that aire r e l a t e d to the merged area schools. 
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proper." Of course, Regents' spending, l i k e other s t a t e agency 
spending, i s subject to the s c r u t i n y of the General Assembly. 

In summary, a merged area school i s not p r o h i b i t e d by law 
from h i r i n g a l o b b y i s t , but spending of such schools i s subject 
to the approval of the State Board of P u b l i c I n s t r u c t i o n . The 
d i f f e r e n c e i n the governance of Regents' i n s t i t u t i o n s and of 
merged area schools does not create a d i s t i n c t i o n i n connection 
w i t h the l e g a l i t y of h i r i n g l o b b y i s t s or l e g i s l a t i v e l i a s o n 
s t a f f . 

S i n c e r e l y yours, 

MERLE WILNA FLEMING 
A s s i s t a n t Attorney General 

MWF/cjc 



ELECTIONS: Township Trustees; Residency Requirement. Iowa Code 
ch. 39; § 39.22. Ch. 69; § 69.2(3). S.F. 261. Under circum
stances i n which the township trustee resided i n s i d e the corpo
rate l i m i t s of a c i t y when Senate F i l e 261 became e f f e c t i v e , a 
vacancy resulted. ( P o t t o r f f to Maulsby, State Representative, 
12/11/85) #85-12-4 

December 11, 1985 

Honorable Ruhl Maulsby 
State Representative 
Rural Route 2 
Rockwell C i t y , Iowa 50579 

Dear Representative Maulsby: 

You have requested an opinion of the Attorney General 
concerning the a p p l i c a t i o n of Senate F i l e 261 to incumbent 
township trustees. You point out that, under Iowa Code § 39.22, 
township trustees i n townships which include a c i t y s h a l l be 
elected by voters of the township who reside outside the corpo
rate l i m i t s of the c i t y . Senate F i l e 261 amended § 39.22 to 
further require that "the o f f i c e r s s h a l l reside i n the township 
outside the corporate l i m i t s of the c i t y . " In view of t h i s 
amendment, you s p e c i f i c a l l y ask what e f f e c t Senate F i l e 261 has 
on the term of o f f i c e of a township trustee elected by voters of 
the township who reside outside the corporate l i m i t s of the c i t y 
but who, himself, l i v e d within the corporate l i m i t s of the c i t y 
when Senate F i l e 261 became e f f e c t i v e . It i s our opinion that 
Senate F i l e 261 created a vacancy under these circumstances. 

P r i o r to amendment, § 39.22 d i d not require township t r u s t 
ees elected by the voters who reside outside the corporate l i m i t s 
of the c i t y to reside outside the corporate l i m i t s of the c i t y as 
w e l l . Section 39.22 provided: 
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Township trustees and the township clerk s h a l l , 
in townships which embrace no c i t y or town, be 
elected by the voters of the entire township. In 
townships which embrace a c i t y or town, said 
officers s h a l l be elected by the voters of the 
township who reside outside the corporate limits 
of such c i t y or town; but any such o f f i c e r may be 
a resident of said c i t y or town. 

Iowa Code § 39.22 (1985) (emphasis added). Under this language, 
a township trustee elected by the voters who reside outside the 
corporate limits of the c i t y were expressly permitted to "be a 
resident of said c i t y or town." Senate F i l e 261, however, struck 
this permissive language and amended § 39.22 to provide: 

Township trustees and the township clerk i n 
townships which do not include a city, s h a l l be 
elected by the voters of the entire township. In 
townships which include a c i t y , the officers shall 
be elected by the voters of the township who 
reside outside the corporate limits of the c i t y 
and the officers s h a l l reside i n the township 
outside the corporate limits of the c i t y . 

S.F. 261. The terms of this amendment imposed a requirement of 
residency outside the corporate limits of the c i t y which did not 
previously exist. 

We have determined i n prior opinions that, under circum
stances in which residence i s imposed as a qu a l i f i c a t i o n to hold 
offi c e , v i o l a t i o n of the requirement creates a vacancy in the 
offi c e . This ground for vacancy is codified in chapter 69. 
Section 69.2 includes as one of six definitions of vacancy "[t]he 
incumbent ceasing to be a resident of the state, d i s t r i c t , 
county* township, c i t y or ward by or for which the incumbent was 
elected or appointed, or i n which the duties of the o f f i c e are to 
be exercised. r' Iowa Code § 69.2(3) (1985). We have applied this 
statutory language to various situations i n which elected o f f i 
c i a l s have moved out of the d i s t r i c t or ward from which they were 
elected and required to reside. See 1980 Op.Att*yGen. 494, 495; 
1976 Op. Act'yGen. 730, 730-31; TTTl Op.Att'yGen, 18, 19. In 
these cases we opined that vacancies resulted. 

Although the issue which you raise involves, a statutory 
change in the residency requirement rather than a physical change 
of residence by the elected o f f i c i a l , "our analysis i s not signif
icantly different*. The General: Assembly clearly may alter or add 
to the qualifications for holding a statutory office even, during 
the term for which an incumbent was elected. In State-v.- ;Hueg'le, 
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135 Iowa 100, 112 N.W. 234 (1907), the Iowa Supreme Court re
viewed a challenge to the r i g h t of elected county superintendent 
to continue to hold o f f i c e on the ground that she d i d not meet 
statutory q u a l i f i c a t i o n s . The o f f i c e holder, apparently, had not 
met the statutory q u a l i f i c a t i o n s when she was elected and took 
o f f i c e . In r u l i n g that she was not q u a l i f i e d , however, the Court 
c l a r i f i e d the scope of the General Assembly's authority by 
statin g : 

[T]he l e g i s l a t u r e , i n the absence of c o n s t i t u t i o n 
a l p r o h i b i t i o n , may at pleasure a l t e r or add to 
the q u a l i f i c a t i o n s f or o f f i c e . And an o f f i c e 
created by statute may be abolished, the term 
increased, or diminished, the manner of f i l l i n g i t 
changed by w i l l of the l e g i s l a t u r e at any time 
even during the term f o r which the then incumbent 
was elected or appointed. It may also declare the 
o f f i c e vacant, or abolish the o f f i c e by leaving i t 
devoid of duties. 

Id. at 101-02, 112 N.W. at 235 ( c i t a t i o n s omitted). An example 
ot the p r i n c i p l e s set out i n Huegle often occurs when 
r e d i s t r i c t i n g pursuant to statute ousts the incumbent from the 
d i s t r i c t i n which he or she i s required to reside. See e.g. , 
Drake v. Polk County Board of Supervisors, 340 N.W.2d "217 (Iowa 
1983) (terms of elected county supervisors terminated by statute 
following mandatory r e d i s t r i c t i n g ) ; Mauk v. Lock, 70 Iowa 266, 30 
N.W. 566 (1886) (term of elected road supervisor terminated by 
r e d i s t r i c t i n g for highway purposes). 

Senate F i l e 261 i s another express example of the 
l e g i s l a t i v e authority to a l t e r the q u a l i f i c a t i o n s f o r o f f i c e 
during the terms of incumbents. Under § 39.22 township trustees 
from townships which include a c i t y had been elected by voters of 
the township who reside outside the corporate l i m i t s of the c i t y . 
Senate F i l e 261 altered the q u a l i f i c a t i o n s f o r o f f i c e " by 
requiring that such township trustees reside within the area i n 
which the electorate reside. 

. Under. circumstances i n which the township t r u s t e e - r e s i d e d 
insi d e the corporate l i m i t s of the. c i t y when ^Seriate F i l e 261 
became e f f e c t i v e , a vacancy resulted. By i t s terms, §• 69'.2(3) 
defines a vacancy as "[t]he incumbent ceasing to be a resident of 
the state, d i s t r i c t . , county, township, c i t y or-ward"-by which the 
incumbent was ; elected.. Iowa Code" § 69.2(3) "0.985) (emphasis 
added). -The' term "distried 1., should be construed f t o r e f f e c t a 
l o g i c a l , workable,; sensible..and p r a c t i c a l meaning. "See Hansen-v. 
State, 29.8 N.W.2d 263.,: £65-66 {Iowa 1980). Under thTs~principle, 

: the ''district^, of a township trustee elected from an area outside 
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the corporate limits of the c i t y should l o g i c a l l y be defined as 
the geographic area i n which his electorate reside. The 
residency requirement of Senate F i l e 261 became effective on July 
1, 1985. See Iowa Code § 3.7 (1985). On that date, the township 
trustee ceased to. be a resident of the " d i s t r i c t " within the 
township by which he or she was elected and required by statute 
to reside. See Iowa Code § 69.2(3) (1985). A vacancy, 
therefore, resulted. Any vacancies should be treated according 
to the provisions of chapter 69. See Iowa Code § 69.8(7) (1985) 
(Vacancies s h a l l be f i l l e d . . . [ i j n township o f f i c e s , including 
trustees, by the trustees, but where the offices of the three 
trustees are a l l vacant, the county board of supervisors sh a l l 
have the power to either instruct the county auditor to f i l l the 
vacancies or adopt a resolution stating that the board w i l l 
exercise a l l powers and duties assigned by law to the trustees of 
the township in which such vacancies exist, u n t i l such time as 
the vacancies may be f i l l e d , by election."). 

Sincerely, 

•JULIE F. POTTORFF 
Assistant Attorney General 

JPF/cjc 



TAXATION: Property Tax Assessment; Forest Reservation. 
Iowa Code §§ 161.2, 161.12, 443.6 (1985). I f the county 
board of supervisors designates the county conservation 
board to insp e c t an area to determine i f i t s a t i s f i e s 
the c r i t e r i a f o r a tax-exempt f o r e s t r e s e r v a t i o n , the county 
assessor may not overrule the conservation board i n i n i t i a l l y 
g r a n t i n g the exemption, but the assessor may l a t e r add the 
property to the.tax l i s t as "omitted property", under 
the a u t h o r i t y of § 443.6. A p o r t i o n of a t r a c t of land 
may be exempt from property tax as a f o r e s t r e s e r v a t i o n 
w h i l e the remainder of the t r a c t i s taxable and should 
be assessed. An a e r i a l photograph can be s u f f i c i e n t to i n d i c a t e 
the l o c a t i o n of the f o r e s t r e s e r v a t i o n , i n l i e u of having 
the r e s e r v a t i o n surveyed and given a separate l e g a l 
d e s c r i p t i o n . (Mason to B a i r , D i r e c t o r of Iowa Department 
of Revenue and Wilson, D i r e c t o r of State Conservation 
Commission, 12/10/85) #85-12-3(L) 

December 10, 1985 
Gerald D. B a i r , D i r e c t o r 
Iowa Department of Revenue 
Hoover State O f f i c e B u i l d i n g 
LOCAL ' 
Larry J . Wilson, D i r e c t o r 
State Conservation Commission 
Wallace State O f f i c e B u i l d i n g 
LOCAL 
Dear Mr. B a i r and Mr. Wilson: 

You have requested an opi n i o n on the f o l l o w i n g questions: 
(1) Iowa Code § 1 6 1 . 1 2 ( 1 9 8 5 ) , as amended by 1 9 8 5 

Iowa Acts, S.P. 5 0 9 , provides that the county 
board of supervisors i s to designate e i t h e r 
the county conservation board or the assessor 
to inspect p r o p e r t i e s f o r which exemption as a 
f o r e s t r e s e r v a t i o n has been requested. This 
s e c t i o n also provides i t i s the duty of the 
assessor to secure the f a c t s r e l a t i v e to 
f o r e s t r e s e r v a t i o n s by t a k i n g the sworn s t a t e 
ment, or a f f i r m a t i o n , of the owner applying 
f o r the exemption. I f the i n s p e c t i o n i s made 
by the county conservation board and the board 
determines the a p p l i c a t i o n meets the c r i t e r i a 
e s t a b l i s h e d by the State Conservation 
Commission, may the assessor overrule the 
county conservation board and assess the pro
perty f o r taxation? 
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( 2 ) I f the answer to question number one i s "yes", 
may the assessor assess a p o r t i o n of the 
designated t r a c t of land and exempt the 
balance of the t r a c t as a f o r e s t reservation? 

( 3 ) Iowa Code § 1 6 1 . 2 ( 1 9 8 5 ) provides that a pro
perty owner may " . . . s e l e c t a permanent f o r e s t 
r e s e r v a t i o n or r e s e r v a t i o n s . . . " Would the 
property owner's submission of an a e r i a l pho
tograph i n d i c a t i n g the l o c a t i o n of the f o r e s t 
r e s e r v a t i o n , i n l i e u of having the area sur
veyed and given a separate l e g a l d e s c r i p t i o n , 
be s u f f i c i e n t to c o n s t i t u t e the making of such 
a s e l e c t i o n ? 

The l e g i s l a t u r e i s presumed to have i n s e r t e d every part of a 
s t a t u t e f o r a purpose and to have intended that every part of the 
s t a t u t e should be c a r r i e d i n t o e f f e c t . Goergen v. State Tax 
Commission, 165 N.W.2d 7 8 2 , 7 8 5 (Iowa 1 9 6 9 ) ; Iowa Code 
§ 4 . 4 ( 2 ) ( 1 9 8 5 ) . I f the board of supervisors designates the county 
conservation board to inspect the area to determine i f i t meets 
the c r i t e r i a e s t a b l i s h e d by the s t a t e conservation commission, 
that d e s i g n a t i o n should have some e f f e c t . The assessor should 
not simply d i s r e g a r d the conservation board's determination that 
an area q u a l i f i e s f o r the exemption. I f the assessor makes an 
i n s p e c t i o n regardless of the one conducted by the conservation 
board, then the act of the conservation board becomes 
meaningless, as does the act of the board of supervisors i n 
making i t s d e s i g n a t i o n . 

I t i s our opinion that the assessor must assess or exempt 
the property based upon the conservation board's recommendation. 
See 730 I.A.C. § 8 0 . 9 ( 1 ) . I f the board decides that the taxpayer 
has e s t a b l i s h e d a f o r e s t or f r u i t - t r e e r e s e r v a t i o n as provided i n 
Iowa Code chapter l 6 l ( 1 9 8 5 ) , the taxpayer " s h a l l be e n t i t l e d to 
the tax exemption". See Iowa Code § 1 6 1 . 1 ( 1 9 8 5 ) . 

Although the assessor may not overrule the conservation 
board i n i n i t i a l l y g ranting the exemption, the assessor has the 
a u t h o r i t y to make an "omitted assessment" a f t e r the assessment 
l i s t has been d e l i v e r e d to the a u d i t o r , as long as i t i s made 
p r i o r to the time when the tax has been paid or otherwise l e g a l l y 
discharged. See Iowa Code § 4 4 3 . 6 ( 1 9 8 5 ) ; Okland v. B l l y e u , 3 5 9 
N.W.2d 412, 417 (Iowa 1 9 8 4 ) ; T a l l e y v. Brown, 146 Iowa 3 6 0 , 125 
N.W. 248 ( 1 9 1 0 ) . 
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I f the property should have been but was not l i s t e d on the 
assessment r o l l or tax l i s t , i t i s omitted property. Okland v. 
B l l y e u , 359 N.W.2d at 414. This i s true where the property was 
l e f t o f f the r o l l because of an erroneous d e c i s i o n that the pro
perty was not taxa b l e , as w e l l as through oversight or ignorance 
of the existence of the property. T a l l e y v. Brown, 125 N.W. at 
253-54. The assessor "may assess and l i s t f o r t a x a t i o n any 
omitted property". Iowa Code § 443.6 (1985). The purpose of the 
grant of a u t h o r i t y to make an assessment of omitted property i s 
to prevent taxable property from escaping t a x a t i o n . Okland v. 
B i l y e u , 359 N.W.2d at 414. 

Before assessing and l i s t i n g f o r t a x a t i o n any omitted pro
p e r t y , the assessor i s required to give the taxpayer n o t i c e and 
an opportunity to show cause why the assessment should not be 
made. Iowa Code § 443.7 (1985). The taxpayer may then appeal 
the assessor's a c t i o n to the d i s t r i c t c o urt. Iowa Code 
§ 443.8(1985) 

Your second question i s whether the assessor may assess a 
po r t i o n of the designated t r a c t of land and exempt the balance of 
the t r a c t as a f o r e s t r e s e r v a t i o n . I t Is our opinion that c i r 
cumstances may requ i r e that t h i s be done when making an omitted 
assessment. There may be a number of acres, exceeding the m i n i 
mum number r e q u i r e d , which are contiguous and which meet the c r i 
t e r i a f o r a tax-exempt r e s e r v a t i o n , while other acres i n the 
t r a c t of land do not s a t i s f y a l l of the c r i t e r i a . Only those 
acres s a t i s f y i n g a l l of the c r i t e r i a would be exempted as a 
f o r e s t r e s e r v a t i o n . The remainder of the t r a c t would be 
assessed. S i m i l a r l y , only a p o r t i o n of a t r a c t of land which 
exceeds ten acres i n area could be exempted as a f r u i t - t r e e 
r e s e r v a t i o n . See Iowa Code § 161.2 (1985). 

Your f i n a l question i s whether the property owner may submit 
an a e r i a l photograph i n d i c a t i n g the l o c a t i o n of the f o r e s t r e s e r 
v a t i o n i n s t e a d of having the area surveyed and given a separate 
l e g a l d e s c r i p t i o n . I f the l o c a t i o n of the r e s e r v a t i o n can be 
determined from the photograph, or from the photograph as supple
mented with a d d i t i o n a l i n formation, i t i s our opinion that the 
assessor should accept l t . l The assessor should already have a 
l e g a l d e s c r i p t i o n of the t r a c t of land which includes the re s e r 
v a t i o n . I f the photograph reveals the re s e r v a t i o n ' s l o c a t i o n , 

1-The various acceptable a l t e r n a t i v e s to having the re s e r 
v a t i o n surveyed and given a separate l e g a l d e s c r i p t i o n i s a sub
j e c t which the Department of Revenue might wish to address 
through i t s r u l e s . 
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f o r example because the t r e e s are v i s i b l e or because the conser
v a t i o n board has o u t l i n e d the boundaries on the photograph, the 
assessor could determine which p o r t i o n of the t r a c t of land i s 
the designated r e s e r v a t i o n and which p o r t i o n remains taxable. 
Given such circumstances, i n s i s t i n g on a survey and separate 
l e g a l d e s c r i p t i o n would be unreasonable and an abuse of the 
assessor's d i s c r e t i o n . 

S i n c e r e l y , 

Marcia Mason 
WP2 



COUNTIES; Board of Supervisors; P u b l i c a t i o n of Claims: Iowa Code 
§§ 349.16 and 349.18 (1985). Expenditures of every county o f f i c e 
or department which are approved by the board of supervisors must 
be published i n accordance w i t h §§ 349.16 and 349.18. (Weeg to 
Johnson, Aud i t o r of S t a t e , 12/10/85) #85-12-2(L) 

December 10, 1985 
Mr. Richard D. Johnson 
A u d i t o r of State 
State C a p i t o l 
L O C A L 
Dear Mr. Johnson: 

You have requested an o p i n i o n of the Attorney General as to 
whether Iowa Code § 349.16 (1985) r e q u i r e s p u b l i c a t i o n of the 
expenditures allowed by the board of supervisors f o r every county 
o f f i c e . As you note i n your o p i n i o n request, t h i s o f f i c e pro
v i d e d you a l e t t e r of i n f o r m a l advice on February 19, 1980, i n 
which we addressed t h i s question as i t a p p l i e d to expenditures of 
the county assessor's o f f i c e , county conservation board, or other 
county c e r t i f y i n g body. In that l e t t e r , a copy of which i s 
attached, we reviewed § 349.16, which has not been amended since 
that time, as w e l l as § 349.18, which a l s o remains unchanged. 

Iowa Code § 349.16(2) (1985) provides that the schedule of 
b i l l s allowed by the board of supervisors s h a l l be published i n 
each o f f i c i a l county newspaper. Se c t i o n 349.18 provides i n p a r t 
t h a t the e n t i r e proceedings of each meeting of the board of 
supervisors s h a l l be p u b l i s h e d , i n c l u d i n g the schedule of b i l l s 
allowed. The s t a t u t e f u r t h e r provides: 

. . . The p u b l i c a t i o n of the schedule of the 
b i l l s allowed s h a l l i n c l u d e a l i s t of a l l 
claims allowed, . . ., showing the name of 
the person or f i r m making the c l a i m and the 
amount of the c l a i m , . . . 

(emphasis added) We concluded i n our l e t t e r of February 19, 
1980, t h a t , absent s p e c i f i c s t a t u t o r y language to the contrary, 
§ 349.18 "r e q u i r e s p u b l i c a t i o n of a l l expenditures by the board 
of s u p e r v i s o r s , . . . " (emphasis i n o r i g i n a l ) . We l a t e r s t a t e d 
i n that same l e t t e r as f o l l o w s : 

The o r i g i n of the request f o r payment by the 
board of supervisors would not be m a t e r i a l to 
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the requirement of p u b l i c a t i o n once the 
payment or b i l l i s allowed. 

See Op.Att'yGen. #82-4-10(L) (requirements f o r p u b l i c a t i o n of 
county secondary road p a y r o l l ) . 

Because the s t a t u t o r y p r o v i s i o n s p r e v i o u s l y r e l i e d on remain 
unchanged and because we f i n d the s t a t u t o r y language r e q u i r i n g 
p u b l i c a t i o n of a l l claims allowed to be c l e a r and unambiguous, we 
conclude that expenditures of any county o f f i c e which are 
approved by the board of supervisors must be published i n accor
dance w i t h §§ 349.16 and 349.18. 

S i 

THERESA 0' 
A s s i s t a n t r a l 

TOW:rep 
Enclosure 
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if 

Honorable Richard D. Johnson, CP.A. 
Auditor of State 
State C a p i t o l 
L O C A L 

Dear Mr. Johnson: 

We have, received your request f o r an opinion from 
t h i s o f f i c e concerning l e g a l p u b l i c a t i o n pursuant to ch. 349, 
The Code 1979. S p e c i f i c a l l y , you have i n q u i r e d whether ex
penditures approved by the county board of supervisors, on be
h a l f of the o f f i c e of the county assessor's o f f i c e , county 
conservation board or other county c e r t i f i y i n g body must be 
published as other county expenditures. 

Section 349.16, The Code 1979, provides: 

There s h a l l be published i n each of s a i d 
o f f i c i a l newspapers [chosen pursuant to 
§ 349.1, et seq.] at the expense of the 
county during the ensuing year: 

1. The proceedings of the board of super
v i s o r s , excluding from the p u b l i c a t i o n of 
s a i d proceedings, i t s canvass of the various 
e l e c t i o n s , as provided by lav/; witness fees 
of witnesses before the grand j u r y and i n the 
d i s t r i c t court i n c r i m i n a l cases. 

2. The schedule of b i l l s allowed by s a i d 
board. 

3. The reports of the county t r e a s u r e r , 
i n c l u d i n g a schedule of the r e c e i p t s and 
expenditures of the county and the current 
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cash balance i n each fund i n h i s o f f i c e 
together with the t o t a l of warrants out- \ 
standing against each of such funds as 
shown by the warrant r e g i s t e r i n the 
auditor's o f f i c e . 

Section 349.18, The Code 1979, provides: 

A l l proceedings of each regular, adjourned, 
or s p e c i a l meeting of boards of supervisors, 

' i n c l u d i n g the schedule of b i l l s allowed, s h a l l 
be published immediately a f t e r the adjournment 
of such meeting of sa i d boards, and the p u b l i c a 
t i o n of the schedule of the b i l l s allowed s h a l l 
show the name of each i n d i v i d u a l to whom the 
allowance i s made and f o r vhat such b i l l i s 
f i l e d and the amount allowed thereon, except 
that names of persons r e c e i v i n g r e l i e f from the 
county poor fund s h a l l not be published. The 
county a u d i t o r s h a l l f u r n i s h a copy of such 
proceedings to be published, w i t h i n one week 
fo l l o w i n g the adjournment of the board. [Emphasis 
added]. 

The purpose of p u b l i c a t i o n of. county business i n an ^ 
o f f i c i a l newspaper i s to f u r n i s h the c i t i z e n a convenient method 
of a s c e r t a i n i n g j u s t what business i s being transacted by the 
board of supervisors and how i t i s being transacted, as well as 
to f u r n i s h a check upon extravagance and to prevent the presenta
t i o n and allowance of trumped up or padded claims against the 
county. See 1910 Op. A t t y . Gen. 223. The c l e a r i n t e n t of §§ 349.16 
and 349.18, The Code 1979, i s to encourage complete d i s c l o s u r e of 
expenditures of p u b l i c funds. See 1968 Op. A t t y . Gen. 743; 1964 Op. 
At t y . Gen. 92. Absent s p e c i f i c statutory p r o v i s i o n s to the contrary, 
§ 349.18, The Code 1979, requires p u b l i c a t i o n of a l l expenditures 
approved by the board of supervisors, showing the name of each 
i n d i v i d u a l to whom payment i s made, * the purpose f o r such payment, 
and the amount allowed. 

The county board of supervisors i s empowered " [ t ] o examine 
and s e t t l e a l l accounts of the re c e i p t s and expenditur.es of the 
county, and to examine, s e t t l e , and allow a l l claims against the 
county, unless otherwise provided by law." Section 332.3(5), The 

In the case of persons r e c e i v i n g r e l i e f from the county poor fund, 
§ 349.18 requires that the names be kept c o n f i d e n t i a l . 

http://expenditur.es
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Code 1979. The o r i g i n of the request f o r payment by the board 
o r supervisors would not be mat e r i a l to the requirement of pub
l i c a t i o n once the payment or b i l l i s allowed. Since the re q u i r e 
iufcnt f o r p u b l i c a t i o n i s incurred by the a c t i o n of the board of 
supervisors rather than the p a r t i c u l a r o f f i c e or agency, payment 
f o r p u b l i c a t i o n should be made from the county general fund. _Se 
1920 Op. A t t y . Gen. 259. . . 

Very t r u l y yours, 

ALICE J . HYDE 
A s s i s t a n t Attorney General 

AJH:sh 



ELECTIONS: P o l i t i c a l Nonparty Organizations; D u p l i c a t i o n of 
Designated T i t l e s . Iowa Code ch. A3; §§ 43.2, 43.3. Ch. 44; 
§§ 44.1, 44.11, 44.12. Ch. 45; §§ 45.1, 45.4. Ch. 49; 
§§ 49.31(1), 49.36. A candidate who f i l e s a p e t i t i o n and a f f i d a 
v i t of candidacy pursuant to chapter 45 which designates the 
t i t l e of a p o l i t i c a l nonparty o r g a n i z a t i o n o r d i n a r i l y should be 
l i s t e d on the b a l l o t under the t i t l e designated pursuant to the 
a u t h o r i t y of § 49.31(1). I f two candidates f i l e p e t i t i o n s and 
a f f i d a v i t s of candidacy f o r the same o f f i c e pursuant to chapter 
45 which designate the same t i t l e of a p o l i t i c a l nonparty orga
n i z a t i o n , the d u p l i c a t i o n c o n s t i t u t e s a f a i l u r e to designate 
which creates a duty on the part of the commissioner of e l e c t i o n s 
to s e l e c t a s u i t a b l e t i t l e f o r each of the nominees. I f a 
candidate f i l e s a p e t i t i o n and a f f i d a v i t of candidacy pursuant to 
chapter 45 which designates the t i t l e of a p o l i t i c a l nonparty 
o r g a n i z a t i o n and a candidate i s nominated by convention or caucus 
pursuant to chapter 44 by the same p o l i t i c a l nonparty 
o r g a n i z a t i o n , the d u p l i c a t i o n c o n s t i t u t e s a f a i l u r e to designate 
which creates a duty on the p a r t of the commissioner of e l e c t i o n s 
to s e l e c t a s u i t a b l e t i t l e f o r each of the nominees. ( P o t t o r f f 
to Steinbach, D i r e c t o r of E l e c t i o n s , 12/10/85) #85-12-l(L) 

Sandra Steinbach 
D i r e c t o r of E l e c t i o n s 
O f f i c e of the Secretary of State 
State C a p i t o l 
L O C A L 
Dear Ms. Steinbach: 

You have requested an o p i n i o n concerning the appropriate 
designation on the b a l l o t f o r a candidate of a p o l i t i c a l nonparty 
o r g a n i z a t i o n . You p o i n t out t h a t a 1934 o p i n i o n of t h i s o f f i c e 
r a i s e s , but does not r e s o l v e , the issue of whether a candidate 
who f i l e s a p e t i t i o n and an a f f i d a v i t of candidacy pursuant to 
chapter 45 may designate an o r g a n i z a t i o n t i t l e not appearing 
elsewhere on the b a l l o t . In view of t h i s ambiguity, you pose the 
f o l l o w i n g s p e c i f i c questions: 

1. I f the p e t i t i o n and the a f f i d a v i t of candida
cy f i l e d pursuant to Chapter 45 of the Code 
should designate the name of a nonparty 
p o l i t i c a l o r g a n i z a t i o n not appearing e l s e 
where on the b a l l o t under which the candidate 
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desi r e d to have h i s or her name p r i n t e d , does 
the a u t h o r i t y e x i s t f o r the use of that 
o r g a n i z a t i o n ' s name on the b a l l o t prepared 
f o r that e l e c t i o n ? 

2. I f the answer to the f i r s t q uestion i s 
p o s i t i v e , what procedure should be f o l l o w e d 
i f two candidates who were nominated by 
p e t i t i o n f o r the same o f f i c e submit p e t i t i o n s 
and a f f i d a v i t s of candidacy designating the 
name of the same nonparty p o l i t i c a l orga
n i z a t i o n ? 

3. I f the answer to the f i r s t q u e s tion i s 
p o s i t i v e , what procedure should be fo l l o w e d 
i f a candidate who was nominated by p e t i t i o n 
designates on the p e t i t i o n and a f f i d a v i t of 
candidacy the name of a nonparty p o l i t i c a l 
o r g a n i z a t i o n which has nominated, or l a t e r 
nominates, a candidate f o r the same o f f i c e 
f o l l o w i n g the method described i n Chapter 44? 

I t i s our opi n i o n that a candidate who f i l e s a p e t i t i o n and an 
a f f i d a v i t of candidacy pursuant to chapter 45 of the Code i s 
e n t i t l e d to be placed under the t i t l e designated on the p e t i t i o n . 
I f two candidates designate the same t i t l e pursuant to chapter 45 
or one candidate designates the same t i t l e pursuant to chapter 45 
under which another candidate i s nominated by convention or 
caucus pursuant to chapter 44, the commissioner of e l e c t i o n s has 
the duty to s e l e c t the s u i t a b l e t i t l e f o r each nominee. 

There are three p r i n c i p l e routes by which a candidate may be 
placed on the b a l l o t . Candidates of a l l p o l i t i c a l p a r t i e s may 
p e t i t i o n to be placed on the b a l l o t at a primary e l e c t i o n . See 
Iowa Code § 43.3 (1985). A " p o l i t i c a l p a r t y , " i n t u r n , " i s 
defined as "a party which, at the l a s t preceding general e l e c 
t i o n , cast f o r i t s candidate f o r p r e s i d e n t of the United States 
or f o r governor, as the case may be, at l e a s t two percent of the 
t o t a l vote cast f o r a l l candidates f o r tha t o f f i c e at that 
e l e c t i o n . " Iowa Code § 43.2. (1985). A p o l i t i c a l o r g a n i z a t i o n 
which i s not a p o l i t i c a l party w i t h i n t h i s d e f i n i t i o n may nomi
nate candidates by proceeding under chapters 44 and 45. Iowa 
Code § 43.2 (1985). 

Chapters 44 
nisms. Chapter 

and 45 present a l t e r n a t i v e nomination mecha-
44 provides that a convention or caucus of 
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e l i g i b l e e l e c t o r s r e p r e s e n t i n g a p o l i t i c a l nonparty o r g a n i z a t i o n 
may make one nomination of a candidate f o r each o f f i c e to be 
f i l l e d at the e l e c t i o n . The s t a t u t e s , however, impose minimum 
attendance thresholds f o r t h i s nomination process. Iowa Code 
§ 44.1 (1985). Vacancies, moreover, are f i l l e d e i t h e r i n the 
manner p r e v i o u s l y provided by the convention or caucus or by the 
appropriate executive or c e n t r a l committee of the p o l i t i c a l 
o r g a n i z a t i o n which h e l d the convention or caucus. Iowa Code 
§§ 44.11, 44.12 (1985). 

Chapter 45, by c o n t r a s t , provides that by p e t i t i o n e l i g i b l e 
e l e c t o r s may nominate a candidate f o r an o f f i c e to be f i l l e d at 
an e l e c t i o n . Iowa Code § 45.1 (1985). The s t a t u t e s p r e s c r i b e 
the number of signatures r e q u i r e d . Iowa Code § 45.1 (1985). The 
time and place of f i l i n g the p e t i t i o n s , as w e l l as other proce
d u r a l i s s u e s , are governed by chapter 44. Iowa Code § 45.4 
(1985). 

In previous opinions t h i s o f f i c e has focused on the r e l a 
t i o n s h i p between these nomination procedures. In 1981 we ex
pl a i n e d that chapter 44 i s expressly l i m i t e d to use by p o l i t i c a l 
nonparty o r g a n i z a t i o n s . Chapter 45 i s not exp r e s s l y l i m i t e d to 
use by p o l i t i c a l nonparty o r g a n i z a t i o n s and, t h e r e f o r e , i s the 
appropriate means f o r nomination of independent or nonparty 
candidates who are not a f f i l i a t e d w i t h a p o l i t i c a l nonparty 
o r g a n i z a t i o n . Op.Att'yGen. #81-10-6(L). We d i d not, however, 
f o r e c l o s e the u t i l i z a t i o n of the chapter 45 procedure by a member 
of a p o l i t i c a l nonparty o r g a n i z a t i o n . See a l s o 1934 Op.Att'yGen. 
669, 670. 

The is s u e of d u p l i c a t i o n of designated t i t l e s has been 
l i t i g a t e d . The Iowa Supreme Court faced an analogous s i t u a t i o n 
under the s t a t u t o r y predecessors to chapters 43, 44 and 45. In 
Lowery v. Davis, 101 Iowa 236, 70 N.W. 190 (1897), a Republican 
u t i l i z e d the p e t i t i o n procedure to f i l e f o r the nomination f o r 
the o f f i c e of s t a t e r e p r e s e n t a t i v e . The candidate f i l e d the 
p e t i t i o n i b e f o r e the Republican party made i t s own nomination and 
designated h i m s e l f as the Republican candidate. A county 
a u d i t o r , however, refused to place h i s name on the b a l l o t under 
the t i t l e "Republican." The Iowa Supreme Court r u l e d that the 
candidate was e n t i t l e d to be placed on the b a l l o t but was not 
e n t i t l e d to be denominated as a "Republi can," The Court noted 
s t a t u t o r y language provided " a l l nominations of any p o l i t i c a l 
p arty or group of p e t i t i o n e r s " s h a l l be placed "under the party 
a p p e l l a t i o n or t i t l e of such party or group as designated by them 
i n t h e i r c e r t i f i c a t e s of nomination or p e t i t i o n s , or i f none be 
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designated, then under some s u i t a b l e t i t l e . " Construing t h i s 
language the Court i n t e r p r e t e d the term "designate" to mean "to 
c a l l by a d i s t i n c t i v e t i t l e " or "to point out by d i s t i n g u i s h i n g 
from o t h e r s . " The d u p l i c a t i o n o f t i t l e s , t h e r e f o r e , c o n s t i t u t e d 
a f a i l u r e to designate. The Court f u r t h e r e x p l a i n e d t h a t , under 
these circumstances, the l e g i s l a t i v e i n t e n t "although not c l e a r l y 
expressed" was to vest the a u d i t o r w i t h the duty " to s e l e c t a 
s u i t a b l e t i t l e " when the p e t i t ioner's t i t l e i s "so l i k e t h a t of a 
party recognized by the law, or that of other p e t i t i o n e r s , as to 
not be r e a d i l y d i s t i n g u i s h e d . " I d . at 239-40, 70 N.W. at 191. 

The. s t a t u t o r y language i n i s s u e i n Lowery y. Davis e x i s t s i n 
s u b s t a n t i a l l y the same form i n the current Code. See Iowa Code 
§ 49.31(1) (1985). S e c t i o n 49.31(1) s t a t e s that " [ a ] l l nomina
t i o n s of any p o l i t i c a l p a r t y or group of p e t i t i o n e r s . . . s h a l l 
be placed under the p a r t y name or t i t l e of such p a r t y or group, 
as designated by them i n t h e i r c e r t i f i c a t e s of nomination or 
p e t i t i o n s , or i f none be designated, then under some s u i t a b l e 
t i t l e . . . . " The phrase "group of p e t i t i o n e r s , " as used i n 
§ 49.31(1), includes an o r g a n i z a t i o n which i s not a p o l i t i c a l 
p a r t y . Iowa Code § 49.36 (1985). 

Under the language of § 49.31(1), the de s i g n a t i o n of t i t l e 
on the p e t i t i o n , i t s e l f , a u t h o r i z e s the commissioner of e l e c t i o n s 
to place the candidate under the designated t i t l e on the b a l l o t . 
S e c t ion 49.31(1) c l e a r l y s t a t e s that a group of p e t i t i o n e r s 
" s h a l l be placed" under the t i t l e of the group as designated by 
them i n the p e t i t i o n . S e c t i o n 49.3(1), t h e r e f o r e , provides the 
a u t h o r i t y f o r use of an o r g a n i z a t i o n ' s name. In l i g h t of Lowery, 
however, a d u p l i c a t i o n of t i t l e s c o n s t i t u t e s a f a i l u r e to 
designate which creates a duty on the part of the commissioner of 
e l e c t i o n s to " s e l e c t a s u i t a b l e t i t l e . " 

In response to your s p e c i f i c questions, t h e r e f o r e , i t i s our 
opi n i o n : 

1. A candidate who f i l e s a p e t i t i o n and a f f i d a v i t of 
candidacy pursuant to chapter 45 which designates the t i t l e of a 
p o l i t i c a l nonparty o r g a n i z a t i o n o r d i n a r i l y should be l i s t e d on 
the b a l l o t under the t i t l e designated pursuant to the a u t h o r i t y 
of § 49.31(1). 

2. I f two candidates f i l e p e t i t i o n s and a f f i d a v i t s of 
candidacy f o r the same o f f i c e pursuant to chapter 45 which 
designate the same t i t l e of a p o l i t i c a l nonparty o r g a n i z a t i o n , 
the d u p l i c a t i o n c o n s t i t u t e s a f a i l u r e to designate which creates 
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a duty on the part of the commissioner of e l e c t i o n s to s e l e c t a 
s u i t a b l e t i t l e f o r each of the nominees. 

3. I f a candidate f i l e s a p e t i t i o n and a f f i d a v i t of 
candidacy pursuant to chapter 45 which designates the t i t l e of a 
p o l i t i c a l nonparty o r g a n i z a t i o n and a candidate i s nominated by 
convention or caucus pursuant to chapter 44 by the same p o l i t i c a l 
nonparty o r g a n i z a t i o n , the d u p l i c a t i o n c o n s t i t u t e s a f a i l u r e to 
designate which creates a duty on the part of the commissioner of 
e l e c t i o n s to s e l e c t a s u i t a b l e t i t l e f o r each of the nominees. 

S i n c e r e l y , 

JULIE F. POTTORFF 
A s s i s t a n t Attorney General 

JFP/cjc 
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