
TAXATION: C o l l e c t i o n of Delinquent Property Taxes A t t r i b u t a b l e 
to P u b l i c Property. S e c t i o n 446.7, The Code 1979,as amended by 
1979 Session, 68th G.A., ch.68, §14. Se c t i o n 446.7, The Code, 
as amended, p r o h i b i t s the tax s a l e of property of the p u b l i c 
e n t i t i e s l i s t e d t h e r e i n f o r delinquent r e a l property taxes. Upon 
n o t i c e from the county t r e a s u r e r , such e n t i t i e s should pay the 
taxes, but i f they f a i l to do so, the board of s u p e r v i s o r s must 
abate them. Griger to R i c h t e r , Pottawattamie County Attorney, 
1/30/81) #81-1-12(L) 

January 30, 1981 

David E. R i c h t e r 
Pottawattamie County Attorney 
227 South 6th St r e e t 
C o u n c i l B l u f f s , IA 51501 
Dear Mr. R i c h t e r : 

You have requested an opi n i o n of the Attorney General p e r t a i n i n g 
to the i n t e r p r e t a t i o n of 1979 Session, 68th G.A., ch.68,§14. S p e c i f i 
c a l l y , you i n q u i r e whether §446.7, The Code 1979, as amended, r e l a t i n g 
to payment of delinquent r e a l property taxes by m u n i c i p a l and p o l i t i c a l 
s u b d i v i s i o n s , c i t y or county agencies, or the Iowa housing f i n a n c e 
a u t h o r i t y ( h e r e i n a f t e r c o l l e c t i v e l y r e f e r r e d to as governing body) 
Cc:.: be enforced and, i f so, how. In the event payment of such taxes 
cannot be enforced, you i n q u i r e whether the board of s u p e r v i s o r s must 
abate such taxes or can i t d e c l i n e to do so. 
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Sec t i o n 446.7, The Code, au t h o r i z e s the county t r e a s u r e r to 
c o l l e c t delinquent r e a l property taxes by annual t a x s a l e . In 
Iowa, the tax s a l e a u t h o r i z e d by chapter 446, The Code, i s the only 
way to enforce payment of delinquent r e a l property taxes where such 
payment i s not v o l u n t a r i l y made, and no taxpayer can be subject to 
personal l i a b i l i t y f o r such delinquent taxes. In Re E s t a t e of McMahon, 
237 Iowa 236, 21 N.W.2d 581 (1946); Lucas v. Purdy, 142 Iowa 359,120 
N.W.1063 (1909). 

S e c t i o n 446.7, unnumbered paragraph two (2), The Code 1979, was 
amended by 1979 Session, 68th G.A., ch.68,§14, to read as f o l l o w s .-

Property of municipal and p o l i t i c a l subdivisions of 
the state of Iowa and property held by a c i t y or county 
agency or the Iowa housing finance authority for use 
in an Iowa homesteading project, shall not be offered 
or sold at tax sale and a tax sale of that property 
sha l l be void from i t s inception. When delinquent 
taxes are owing against property owned or claimed by 
any municipal or p o l i t i c a l subdivision of the state 
of Iowa, or property held by a city or county agency 
or the Iowa housing finance authority for use i n an 
Iowa homesteading project, the treasurer shall give 
notice to the governing body of the agency, subdivision 
or authority which shall then pay the amount of the 
due and delinquent taxes from i t s general fund. I f 
the governing body f a i l s to pay the taxes, the board 

. of supervisors shall abate the taxes as provided i n 
chapters three hundred thirty-two (332), four hundred 
twenty-seven (427) and four hundred forty-five (445) 
and section five hundred sixty-nine point eight 
(569.8) of the Code. 

The above quoted s t a t u t e p r o h i b i t s the tax s a l e of a governing 
body's property f o r delinquent r e a l property taxes and d i r e c t s the 
governing body, upon n o t i c e from the county t r e a s u r e r , to pay the 
delinquent taxes. However, i f the governing body f a i l s to pay the 
taxes, the s t a t u t e d i r e c t s the board of sup e r v i s o r s to abate them. 

P r i o r to amendment, §446.7, The Code 1979, p r o h i b i t e d the tax 
s a l e of the governing body's p r o p e r t y f o r delinquent r e a l property 
taxes and, upon n o t i c e by the t r e a s u r e r , d i r e c t e d the governing body 
to pay such delinquent taxes. Such p r o v i s i o n s were kept, b a s i c a l l y , 
i n t a c t by 1979 Session, 68th G.A., ch.68, §14. S e c t i o n 446.7, The 
Code 1979, provided t h a t i f the governing body f a i l e d to pay the. 
taxes a f t e r n o t i c e from the t r e a s u r e r , the " c o l l e c t i o n and enforce
ment" of the taxes would be suspended u n t i l the property was s o l d to 
a p r i v a t e purchaser. In a d d i t i o n , i f the property was the subject 
of an absolute conveyance "of the fee to a holder of the c o n d i t i o n a l 
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conveyance granted under an Iowa homesteading p r o j e c t , " §446.7 
provided t h a t the taxes must be c a n c e l l e d . These p r o v i s i o n s i n 
§446.7, The Code, p e r t a i n i n g to suspension of the c o l l e c t i o n and 
enforcement of tax payment and to the c a n c e l l a t i o n of the taxes, 
were deleted by 1979 Session, 68th G.A., ch.68,§14, and the p r o v i s i o n 
concerned w i t h abatement of the taxes by the board of s u p e r v i s o r s 
was added. 

The above quoted p r o v i s i o n s i n §446.7, as amended i n 1979 by 
§14 of chapter 68, appear to be c l e a r and unambiguous. The tax 
s a l e of the governing body's property i s p r o h i b i t e d . Upon n o t i c e 
from the county t r e a s u r e r , the governing body should pay the delinquent 
r e a l property taxes, but i f i t f a i l s to do so, payment cannot be 
enforced s i n c e the governing body and i t s o f f i c i a l s do not i n c u r 
personal l i a b i l i t y f o r the taxes and since the tax c o l l e c t i o n i s 
no longer provided f o r a f t e r governing body property i s s o l d to a 
p r i v a t e purchaser. Instead, i f the governing body f a i l s to pay the 
delinquent taxes a f t e r n o t i c e , the board of s u p e r v i s o r s must abate 
them. 

Very t r u l y yours, 

Harry M. Griger 
S p e c i a l A s s i s t a n t Attorney General 



COUNTY ENGINEERS: Engaging i n p r a c t i c e of land surveying. §§ 111.21, 
114.2, 309.17, The Code 1979. A county engineer may not engage i n 
the p r a c t i c e of land surveying unless q u a l i f i e d as a r e g i s t e r e d l a n d 
surveyor pursuant to Iowa Code requirements. (Norby to Kane, C h a i r 
man, Board of Engineering Examiners, 1/30/81) #81-1-11 (L) 

January 30, 1981 

H a r r i s o n Kane, Chairperson 
Board of Engineering Examiners 
L O C A L 
Dear Mr. Kane: 

We are i n r e c e i p t of your request f o r an A t t o r n e y 
General's o p i n i o n regarding two questions concerning county 
engineers. 

First,,.you have asked whether a county engineer appointed 
pursuant to § 309.17, The Code, may perform land surveying f u n c t i o n s , 
as d e f i n e d i n § 114.2, The Code. Section 309.17 r e q u i r e s t h a t the 
county boards of s u p e r v i s o r s employ one or more " r e g i s t e r e d c i v i l 
engineers" to h o l d the p o s i t i o n of county engineer. S e c t i o n 309.17 
does n o t , however, r e q u i r e t h a t a county engineer be a r e g i s t e r e d 
l a nd surveyor. 

A 1931 Attorney General's opinion concluded t h a t a 
r e g i s t e r e d engineer may not p r a c t i c e land surveying without separate
l y q u a l i f y i n g as a land surveyor. 1931 Op. A t t y . Gen. 58. We con
t i n u e t o agree w i t h t h i s c o n c l u s i o n and see no reason t o r e l i e v e 
a county engineer from i t s a p p l i c a t i o n . In other words, a county 
engineer, j u s t as any other engineer, may not p r a c t i c e l a n d survey
i n g without separately q u a l i f y i n g as a land surveyor. 

You have a l s o asked i f a county engineer must be r e g i s t e r e d 
as a l a n d surveyor to perform the d u t i e s described i n § 111.21, The 
Code 1979. This s e c t i o n provides as f o l l o w s : 

The [conservation] commission may c a l l upon 
the county engineer of any county to advise 
r e l a t i v e to the t r u e boundary between the 
state-owned property and p r i v a t e property i n 
the county, and to f u r n i s h p l a t s and surveys 
showing such t r u e boundary l i n e s , and when 
d i r e c t e d by the commission, s h a l l mark such 
boundary l i n e s as h e r e i n provided. 
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We do not b e l i e v e t h a t t h i s s e c t i o n gives a county engineer any 
a u t h o r i t y beyond th a t given by t h e i r p r o f e s s i o n a l c e r t i f i c a t i o n s 
In other words, § 111.21 does not a u t h o r i z e a county engineer 
who i s not a r e g i s t e r e d land surveyor to engage i n the p r a c t i c e 
of land surveying, as defined i n § 114.2. Therefore, i f the 
advice sought by the Conservation Commission r e q u i r e s the county 
engineer to engage i n the p r a c t i c e of land surveying, the county 
engineer may not p e r s o n a l l y give such advice unless he/she i s a 
r e g i s t e r e d l a nd surveyor. 

S i n c e r e l y , 

STEVEN G. NORBY 
A s s i s t a n t Attorney General 

SGN:sh 



STATUTES: SOCIAL SECURITY: Medicaid and Supplemental 
Security Income E l i g i b i l i t y Requirements. 42 U.S.C. § 1381 
et seg., 42 U.S.C. § 1396 et. seq., 20 C.F.R. § 416.1240, 
42 C.F.R. §§ 431.300-307, 435.4, 435.100, 435.300, 435.401, 
§§ 3.7, 4.1(36) (a), 217.30, 217.30 (4) (b) , 249.13, 249A.14 
703.3, 714.8, Chapters 249 and 249A, The Code 1979, Acts of 
the Sixty-Eighth General Assembly, 19 80 Session, House F i l e 
685. A crime i s complete under H.F. 685 where a party, with 
intent to receive public assistance, transfers property f o r 
less than f a i r consideration. Success or f a i l u r e i n attempting 
to gain public assistance i s immaterial to committing a 
crime under H.F. 685. Where the Department of S o c i a l Services 
has knowledge that an applicant for public assistance has 
transferred property one year p r i o r to the making of such 
application, the department should report such transfer to 
appropriate law enforcement o f f i c i a l s . Department employees 
are required to ask applicants for public assistance for 
information that w i l l e s t a b l i s h t h e i r e l i g i b i l i t y or non-
e l i g i b i l i t y for assistance. The county attorney i s responsible 
for i n v e stigating or causing to be investigated suspected 
fraudulent practices to determine i f a criminal prosecution 
i s warranted. The disclosure of information to law enforcement 
o f f i c i a l s directed towards the elimination of fraud i n a 
public assistance benefit program w i l l not v i o l a t e state or 
federal nondisclosure laws. The mere passive f a i l u r e to 
report suspected fraudulent practices does not constitute a 
crime. The Department of Social Services may jeopardize 
federal f i n a n c i a l p a r t i c i p a t i o n i n i t s public assistance 
programs by f a i l i n g to report suspected fraudulent practices 
to law enforcement a u t h o r i t i e s . H.F. 685 should have pro
spective e f f e c t only. We decline to comment on the enforce
a b i l i t y of H.F. 685, but advise that p a r t i c i p a t i o n i n i t s 
enforcement may jeopardize federal f i n a n c i a l p a r t i c i p a t i o n 
i n Medicaid and SSI programs. (Mann to Reagen, Commissioner, 
Department of Social Services, 1/30/81) #81-1-10(L) 
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( S I 5 ) 2 0 1 - 8 3 3 0 

January 30, 1981 

Dr. Michael V. Reagen, Ph.D. 
Commissioner 
Iowa Department of Soc i a l Services 
F i f t h Floor 
Hoover State O f f i c e Building 
L O C A L 

Dear Commissioner Reagen: 

You have requested an opinion of the Attorney General 
on whether the Department of So c i a l Services has any respon
s i b i l i t y for the enforcement of an Act of the Sixty-Eighth 
General Assembly, 1980 Session, House F i l e 685 (hereinafter 
H.F. 685). S p e c i f i c a l l y , you ask the following questions: 

(1) At what point does the crime take 
place: at the time of the transfer of 
property? at the time of application for 
public assistance? at the time of 
approval? at the time of receipt of 
assistance/services? 

(2) If an i n d i v i d u a l disposes of property, 
applies for assistance, and i s determined 
to be i n e l i g i b l e f o r a reason unrelated to 
resources ( i . e . no deprivation), has a 
crime taken place? 

(3) What i s the Department's r e s p o n s i b i l i t y 
when i t has knowledge that a transfer has 
taken place? 
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(4) Since divestment of property has 
no bearing on an applicant's e l i g i b i l i t y 
for public assistance, what r e s p o n s i b i l i t y 
does a l o c a l o f f i c e worker have for 
investigating the circumstances of sus
pected transfer? Must the l o c a l o f f i c e 
worker inquire of the applicant whether 
such a transfer has taken place within a 
year of application? 

(5) Do federal regulations at 42 C.F.R. 
431.300-431.307 dealing with safeguarding 
information on applicants and recipients 
p r o h i b i t the Department from reporting 
suspected transfers to law enforcement 
o f f i c i a l s ? 

(6) What l i a b i l i t y does the Department 
have i f i t f a i l s to report a transfer of 
property of which i t has knowledge? To 
whom should such a report be made? 

(7) If property has been transferred p r i o r 
to July 1, 19 80 (the e f f e c t i v e date of the 
law) and app l i c a t i o n for public assistance 
i s made subsequent to July 1, 19 80, has 
a fraudulent p r a c t i c e taken place? 

(8) I have attached a response from the 
Kansas City Regional Office which indicates 
that for T i t l e XIX purposes we may be out 
of compliance with T i t l e XIX regulations 
with the implementation of t h i s law. In 
l i g h t of t h i s , can the Department take any 
part i n the administration of t h i s law? 

H.F. 685 amends § 714.8, The Code 1979. Section 714.8 
makes anyone who v i o l a t e s the provision thereof g u i l t y of a 
fraudulent p r a c t i c e . The H.F. 6 85 amendment to § 714.8 
reads as follows: 
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Section 1. Section seven hundred 
fourteen point eight (714.8), Code 
1979, i s amended by adding the 
following new subsection: 

NEW SUBSECTION. Knowingly transfers 
or assigns a l e g a l or equitable i n t e r e s t 
i n property, as defined i n section 
seven hundred two point fourteen (702.14) 
of the Code, for less than f a i r consid
eration, with the intent to obtain public 
assistance under t i t l e eleven (XI) of 
the Code, or accepts a transfer of or an 
assignment of a l e g a l or equitable 
i n t e r e s t i n property, as defined i n 
section seven hundred two point four
teen (702.14) of the Code, for less than 
f a i r consideration, with the intent of 
enabling the party t r a n s f e r r i n g the 
property to obtain public assistance 
under t i t l e eleven (XI) of the Code. 
A transfer or assignment of property 
for less than f a i r consideration within 
one year p r i o r to an application for 
public assistance benefits s h a l l be 
evidence of intent to transfer or 
assign the property i n order to obtain 
public assistance for which a person 
i s not e l i g i b l e by reason of the amount 
of the person's assets. If a person 
i s found g u i l t y of a fraudulent prac
t i c e i n the transfer or assignment of 
property under th i s subsection the 
maximum sentence s h a l l be the penalty 
established for a serious misdemeanor 
and sections seven hundred fourteen 
point nine (714.9), seven hundred 
fourteen point ten (714.10) and 
seven hundred fourteen point eleven 
(714.11) of the Code s h a l l not apply. 

I. The i n i t i a l question posed i s at what point i s a 
crime committed under H.F. 685. An analysis of the act 
reveals that there are txvo alternative bases for e s t a b l i s h i n g 
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a fraudulent practice under H.F. 685, each of which contain 
three basic elements. They are as follows: A (1) knowing 
transfer or assignment of a l e g a l or equitable i n t e r e s t i n 
property, (2) for less then f a i r consideration, (3) with 
intent to obtain public assistance, or, i n the a l t e r n a t i v e , 
i t i s i l l e g a l f o r anyone to (1) accept a transfer or 
assignment of a l e g a l or equitable i n t e r e s t i n property 
(2) f o r less than f a i r consideration (3) with the intent of 
enabling the party t r a n s f e r r i n g the property to obtain 
public assistance. 

Once a party has completed a l l of the three elements 
referred to above the crime i s committed. The corpus 
d e l i c t i or body of the offense i s complete. An i l l e g a l 
r e s u l t has been produced and someone i s c r i m i n a l l y respon
s i b l e for the r e s u l t s . State v. Furgison, 217 N.W.2d 613 
(Iowa 1974); State v. Dunn, 199 N.W.2d 104 (Iowa 1972). The 
crime w i l l be complete even though the transferor of the 
property w i l l have taken no steps to seek or obtain p u b l i c 
assistance. In other words, the crime i s complete when a 
party, with intent to obtain public assistance, t r a n s f e r s 
property for less than f a i r consideration. 

It must be conceded that there i s nothing inherently 
i l l e g a l about t r a n s f e r r i n g property for less than f a i r 
consideration, nor i s there anything inherently i l l e g a l 
about t r a n s f e r r i n g property with intent to defraud. But i t 
i s within the power of the l e g i s l a t u r e to create and define 
crime, and the only l i m i t a t i o n on that power i s that the 
enactment s h a l l not in f r i n g e on c o n s t i t u t i o n a l r i g h t s and 
p r i v i l e g e s . State v. Fuhrmann, 261 N.W.2d 475 (Iowa 1978); 
State v. Robbins, 257 N.W.2d 63 (Iowa 1977); State v. Watts, 
186 N.W.2d 611 (Iowa 1971). Under H.F. 685 the l e g i s l a t u r e 
c l e a r l y l i m i t e d the coverage of the act to property transfers 
for less than f a i r consideration with the intent to defraud. 
The gravamen of the crime i s the fraudulent intent. In 
reviewing a s i m i l a r statute, the United States Supreme Court 
i n Prince v. United States, 352 U.S. 322, 1 L.Ed.2d 370, 77 
S.Ct. 403 (1957), stated the following i n discussing a 
statute making i t i l l e g a l to enter a bank with the intent to 
commit larceny: 

The gravamen of the offense i s 
not the act of entering, which 
s a t i s f i e s the terms of the statute 
even i f i t i s simply walking through 
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an open, public door during normal 
business hours. Rather the heart of 
the crime i s the intent to st e a l . . . 

1 L.Ed.2d at 374. Accord, United States v. Lankford, 573 
F.2d 1051 (8th C i r . 1978); Rumfelt v. United States, 445 
F.2d 134, cert. den. 92 S.Ct. 92, 404 U.S. 853, 30 L.Ed.2d 
94 (7th C i r . 1971). 

Accordingly, a crime i s complete under H.F. 6 85 where a 
party, with intent to receive public assistance, transfers 
property for less than f a i r consideration. 

II . You next ask i f a crime has taken place where a 
party disposes of property, applies for assistance, and i s 
found to be i n e l i g i b l e for assistance for reasons unrelated 
to the party's resources. 

As discussed i n d i v i s i o n I above, the crime occurs upon 
the transfer of property for less than f a i r consideration 
with intent to receive public assistance. Subsequent acts 
are immaterial. I t i s not e s s e n t i a l to the crime for the 
party to seek, apply for, or receive public assistance. The 
l e g i s l a t u r e d i d not include any such additional element i n 
the act, and no additional elements may be read i n by 
construction. Criminal statutes are to be s t r i c t l y construed. 
State v. Watts, 186 N.W.2d 611 (Iowa 1971); Knott v. Rawlings, 
96 N.W.2d 900, 74 A.L.R.2d 868 (Iowa 1959); Lever Brothers 
Company v. Erbe, 87 N.W.2d 469 (Iowa 1958). 

Accordingly, success or f a i l u r e i n attempting to gain 
public assistance i s immaterial. Although evidence of an 
attempt to receive public assistance or success i n receiving 
public assistance may be useful i n establishing a fraudulent 
practice under H.F. 685, i t i s not ess e n t i a l to proving any 
element of the crime. Cf. Pinkney v. United States, 380 
F.2d 882 (5th C i r . 1967), cert. den. 88 S.Ct. 831, 19 L.Ed.2d 
876, 390 U.S. 908 (1968). Robinson v. United States Board 
of Parole, 403 F. Supp. 638 (W.D. N.Y. 1975). 

II I . In question number three you ask what i s the 
department's r e s p o n s i b i l i t y when i t has knowledge that a 
transfer of property by an applicant for assistance has 
taken place. 
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Michael V. Reagen, Ph.D. 

As a general proposition, information obtained by.the 
department r e l a t i v e to persons receiving services or a s s i s 
tance from the department i s to be held c o n f i d e n t i a l . 
§ 217.30, The Code 1979; 42 C.F.R. § 431.306. However, an 
exception to the general c o n f i d e n t i a l i t y requirements i s 
contained i n § 217.30(4)(b), The Code 1979. That section 
reads as follows: 

b. Confidential information 
described i n subsection 1, 
paragraphs "a," "b" and "c" 
s h a l l be disclosed to public 
o f f i c i a l s , . f o r use i n connec
t i o n with t h e i r - o f f i c i a l duties 
r e l a t i n g to law enforcement, 
audits and other purposes 
d i r e c t l y connected with the 
administration of such programs, 
upon written application to 
and with approval of the com
missioner or his designee, 
(emphasis added.) 

In § 217.30(4)(b), the l e g i s l a t u r e mandated that 
c o n f i d e n t i a l information " s h a l l be disclosed" to law enforce
ment o f f i c i a l s f o r "purposes d i r e c t l y connected with the 
administration of such programs" administered by the depart
ment. The word " s h a l l " as used by the l e g i s l a t u r e imposes a 
duty to disc l o s e c o n f i d e n t i a l information to appropriate law 
enforcement a u t h o r i t i e s . § 4.1(36)(a), The Code 1979. The 
only l i m i t a t i o n upon such disclosure i s that the disclosure 
be for law enforcement purposes d i r e c t l y connected with the 
administration of the programs administered by the department. 

The question, then, i s whether the disclosure of 
information r e l a t i v e to the transfer of property by an 
applicant for public assistance w i l l be for purposes d i r e c t l y 
connected with the administration of programs provided by 
the department? We conclude that such a disclosure w i l l be 
for a proper purpose. Under federal regulations, found at 
42 C.F.R. § 450. 80 (a)(1), (2) and (3), the department, i s 
required to pursue the elimination of fraud i n i t s programs. 
That section reads as follows: 
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(a) State plan requirements. A 
State plan for medical assistance 
under t i t l e XIX of the Social 
Security Act must: 

(1) Provide that the State agency 
w i l l e s t a b l i s h and maintain (i) 
methods and c r i t e r i a for i d e n t i f y i n g 
situations i n which a question 
of fraud i n the program may e x i s t , 
and ( i i ) procedures developed i n 
cooperation with State l e g a l 
authorities for r e f e r r i n g to law 
enforcement o f f i c i a l s situations 
i n which there i s v a l i d reason to 
suspect that fraud has been 
practiced. The d e f i n i t i o n of 
fraud for purposes of this section 
w i l l be determined i n accordance 
with State law. 

.-(2) v Provide for methods of 
i n v e s t i g a t i o n of situations i n which 
there i s a question of fraud that do 
not i n f r i n g e on the l e g a l rights of 
persons involved and are consistent 
with p r i n c i p l e s recognized as 
affording due process of law. 

(3) Provide that the State agency 
w i l l designate positions that are 
responsible for r e f e r r i n g situations 
involving suspected fraud to the 
proper a u t h o r i t i e s . 

I t i s clear that the department i s required to attempt 
to eliminate fraud from i t s programs. The disclosure, then, 
of information to law enforcement o f f i c i a l s directed toward 
the elimination of fraud i n the programs of services or 
assistance offered by the department w i l l be for a purpose 
d i r e c t l y connected with the administration of such programs 
and w i l l not v i o l a t e the c o n f i d e n t i a l i t y requirements of 
§217.30, The Code 1979. State v. Washington, 83 Wis. 2d 808, 
266 N.W.2d 597 (1978). 
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We, therefore, conclude that where the department has 
knowledge that an applicant for public assistance has 
transferred property p r i o r to the making of such a p p l i c a t i o n 
the department should report such transfer to appropriate 
law enforcement o f f i c i a l s . 

IV. You next raise two questions r e l a t i v e to the 
r e s p o n s i b i l i t y of department employees to seek information 
from an applicant for public assistance r e l a t i v e to a 
property transfer. S p e c i f i c a l l y , you ask what r e s p o n s i b i l i t y 
does a l o c a l o f f i c e worker have for investigating the 
circumstances of a suspected transfer, and must the l o c a l 
o f f i c e worker inquire of the applicant as to whether such a 
transfer has taken place within a year of the a p p l i c a t i o n 
for public assistance? 

Under chapters 249 and 249A, The Code 1979, the department 
of s o c i a l services i s given r e s p o n s i b i l i t y for the administration 
of programs providing for supplemental and medical assistance 
to e l i g i b l e persons. A part of that administrative r e s p o n s i b i l i t y 
i s to determine the. e l i g i b i l i t y of applicants f o r assistance 
under those programs. Accordingly, departmental employees 
are required to ask applicants for information that w i l l 
e s t a b l i s h t h e i r e l i g i b i l i t y or n o n e l i g i b i l i t y for assistance. 
Applicants for governmental benefits bear the burden of 
showing t h e i r e l i g i b i l i t y i n a l l respects. Lavine v. Milne, 
424 U.S. 577, 47 L.Ed.2d 249, 96 S.Ct. 1010 (1976). 

The c r i t e r i a for p a r t i c i p a t i o n i n the benefit programs 
are set out i n chapters 249 and 249A of the Code. In addition 
to the c r i t e r i a contained i n those chapters, i t i s apparent 
that the l e g i s l a t u r e , through H.F. 685, created c o l l a t e r a l 
e l i g i b i l i t y requirements for the purpose of conserving state 
resources for d i s t r i b u t i o n among those who r e a l l y require 
assistance. Accordingly, i t i s the r e s p o n s i b i l i t y of the 
department's employees to determine i f applicants for 
assistance meet those requirements. 

The a d d i t i o n a l requirement for e l i g i b i l i t y f o r public 
assistance imposed by H.F. 6 85 are that the applicant has 
not transferred property for less than f a i r consideration 
with the intent to seek public assistance. H.F. 685 creates 
a presumption that a transfer of property for less than f a i r 
consideration within one year p r i o r to the a p p l i c a t i o n f o r 
public assistance i s a transfer with fraudulent i n t e n t . I t 
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i s , therefore, our conclusion that departmental employees 
must inquire as to whether the applicant for benefits has 
transferred property within one year p r i o r to the a p p l i 
cation for public assistance benefits. This conclusion i s 
supported by 42 C.F.R. § 450.80(a)(2), which requires the 
department to e s t a b l i s h methods for investigating fraud. 

We do not, however, mean to suggest that l o c a l o f f i c e 
workers of the department have sole r e s p o n s i b i l i t y for 
investigating the circumstances of a property transfer. 
Responsibility for enforcing or causing to be enforced H.F. 
685 and si m i l a r statutes i s enjoined upon the county attorney. 
1972 Op.Att'yGen. 374; § 249.13, The Code 1979, § 249A.14, 
The Code 1979. That o f f i c e i s , therefore, also responsible 
for i n v e s t i g a t i n g or causing to be investigated the c i r 
cumstances surrounding a suspected i l l e g a l transfer of 
property i n v i o l a t i o n of H.F. 685. The department's respon
s i b i l i t y , then, i s to ascertain whether an applicant has 
transferred property for less than f a i r consideration within 
one year p r i o r to the application f o r public assistance 
benefits. Since a presumption of a fraudulent purpose i s 
created by such a transfer, the department should, upon 
discovery of such a transfer advise the county attorney. I t 
s h a l l then be the duty of the county attorney to investigate 
or cause to be investigated the circumstances surrounding 
the property transfer to determine i f a criminal prosecution 
i s warranted. 

V. You next ask whether the c o n f i d e n t i a l i t y requirements 
imposed by federal regulations, found at 42 C.F.R. § 431.300-
§ 431.307, p r o h i b i t the department from reporting suspected 
transfers of property to law enforcement o f f i c i a l s . 

The regulations referred to are based on T i t l e 42 
U.S.C. § 1396(a)(7), which reads as follows: 

[A state plan for .medical assistance 
must] provide safeguards which 
r e s t r i c t the use or disclosure of 
information concerning applicants and 
rec i p i e n t s to purposes d i r e c t l y 
connected with the administration of 
the plan . . . . 
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As concluded i n Div i s i o n III of thi s opinion, the 
disclosure of information directed toward the elimination of 
fraud i n a public assistance b e n f i t program w i l l be for a 
purpose d i r e c t l y connected with the administration of such a 
program. State v. Washington, 83 Wis.2d 808, 266 N.W.2d 597 
(1978). Therefore, such a disclosure w i l l not v i o l a t e 
federal or state nondisclosure laws. Washington. 

VI. You next ask what the department's l i a b i l i t y w i l l 
be i f i t f a i l s to report a transfer of property of which i t 
has knowledge, and also inquire as to whom such a report 
should be made where the department attempts to f u l f i l l i t s 
reporting r e s p o n s i b i l i t y . 

Your second question was answered i n d i v i s i o n IV of 
th i s opinion where we concluded that reports of suspected 
v i o l a t i o n s of H.F. 685 should.be given to the county attorney. 

As to the former question, there i s no criminal l i a b i l i t y 
for f a i l u r e to make a report of a suspected criminal v i o l a t i o n . 
Although § 703.3, The Code 1979, makes a person an accessory 
a f t e r the fa c t to a criminal v i o l a t i o n where the person 
harbors, aids or-conceals an accused person with the intent 
to prevent apprehension of the accused person, a mere passive 
f a i l u r e to disclose the commission or suspected commission 
of a crime does not make a person an accessory af t e r the 
fa c t . State v. Lott, 255 N.W.2d 105 (Iowa 1977); State v. 
Vesey, 241 N.W.2d 888 (Iowa 1976); State v. K i t t e l s o n , 164 
N.W.2d 157 (Iowa 1969); State v. P h i l p o t t , 222 Iowa 
1334, 271 N.W. 617 (1937); State v. Hudson, 50 Iowa 157 
(1878); State v. Franks, 377 So.2d 1231 (La. 1979); State 
v. Atkinson, 298 N.C. 673, 259 S.E-2d 858 (1979); State 
v. S a t t e r f i e l d , 483 S.W.2d 171 (Ark. 1972); Robinson v. State, 
5 Md. App. 723, 249 A.2d 504 (1969). To be an accessory 
a f t e r the fa c t there must be an overt act to prevent the 
apprehension of the accused. Id.; 22 C.J.S. Criminal Law 
§§ 95, 96, and 99 (1961). ~ 

On the other hand, the department may jeopardize 
federal f i n a n c i a l p a r t i c i p a t i o n i n i t s public assistance 
programs by f a i l i n g to disc l o s e suspected fraudulent prac
t i c e s to law enforcement a u t h o r i t i e s . As discussed i n 
Di v i s i o n I I I of t h i s opinion the department i s required by 
42 C.F.R. § 450.80(a) to include i n i t s state plan methods 
and procedures for i d e n t i f y i n g a s i t u a t i o n i n which fraud 
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e x i s t s , and f o r reporting suspected fraud to the proper 
aut h o r i t i e s . The f a i l u r e of the department to disc l o s e 
possible fraud situations may v i o l a t e the requirements of 42 
C.F.R. § 450.80(a). Accordingly, the department may jeo
pardize federal f i n a n c i a l p a r t i c i p a t i o n i n i t s public 
assistance benefit program f o r f a i l u r e to abide by federal 
requirements for reporting fraud. 

VII. Next, you ask i f H.F. 685 w i l l apply to property 
transfers that occurred p r i o r to July 1, 1980. Substantively, 
you raise a question as to whether the statute w i l l operate 
prospectively or retrospectively. 

Under § 3.7, The Code 19 79, statutes are e f f e c t i v e on 
the f i r s t day of July following t h e i r passage, unless a 
sp e c i f i e d e f f e c t i v e date i s contained i n the Act, or unless 
approved by the governor on or af t e r the f i r s t of July. 
Statutes approved by the governor on or af t e r the f i r s t of 
July have an e f f e c t i v e date on the f i f t e e n t h of August. 

H.F. 685 does not contain a provision specifying i t s 
e f f e c t i v e date. I t was approved by the governor on May 19, 
1980. Therefore, i t s e f f e c t i v e date i s July 1, 1980. 

Criminal statutes may be applied prospectively only. 
Retrospective operation i s prohibited by both the Iowa and 
United States Constitutions. This issue was discussed by the 
Iowa Supreme Court i n the case of In Interest of Ponx, 2 76 
N.W.2d 425 (Iowa 1979), where the court stated the following: 

A r t i c l e 1, section 9 of the United 
States Constitution, and a r t i c l e 1, 
section 21 of the Iowa Constitution 
state that no ex post facto law s h a l l 
be passed. These clauses p r o h i b i t 
the application of a "new punitive 
measure to conduct already consum
mated where i t operates to the d e t r i 
ment or material disadvantage of the 
accused. Accordingly, a punitive 
measure i s ex post facto i f i t 
punishes past conduct which was not 
criminal when i t occurred. 
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Since H.F. 685 i s a criminal statute, i t cannot apply-
to acts occurring p r i o r to i t s e f f e c t i v e date. Accordingly, 
we conclude that H.F. 685 should have prospective e f f e c t , 
and should only apply to fradulent transfers of property 
that occur a f t e r July 1, 1980. 

VIII. F i n a l l y , you inquire as to whether the 
Department of Social Services may p a r t i c i p a t e i n the enforce
ment of H.F. 685. You ra i s e t h i s question based on a r u l i n g 
of the Department of Health and Human Services that H.F. 685 
i s i n c o n f l i c t with federal regulations governing the 
Supplemental Security Income and Medicaid programs, T i t l e 
XVI and T i t l e XIX of the So c i a l Security Act, respectively. 

The Medicaid program, authorized by 42 U.S.C. §§ 1396 -
1396K, i s a cooperative federal-state e f f o r t designed to 
provide medical assistance to the needy, subject to federal 
statutory and regulatory guidelines. States that choose to 
pa r t i c i p a t e i n the Medicaid program must adopt a statutory 
plan s e t t i n g f o r t h the coverage to be extended to r e c i p i e n t s , 
including the terms upon which in d i v i d u a l s w i l l be e l i g i b l e . 
Further,, they must extend benefits to those who are e l i g i b l e 
fo r f e d e r a l l y funded f i n a n c i a l assistance, such as rec i p i e n t s 
of Supplemental Security Income (SSI, 42 U.S.C. § 1381 et. seq.) 
for the aged, b l i n d and disabled, known as the "c a t e g o r i c a l l y 
needy". In addition thereto, p a r t i c i p a t i n g states may exercise 
an option to provide for the payment of medical services to 
those aged, b l i n d or disabled i n d i v i d u a l s , known as the 
"medically needy", whose incomes or resources, while exceeding 
the f i n a n c i a l e l i g i b i l i t y requirements for the c a t e g o r i c a l l y 
needy are i n s u f f i c i e n t to pay for necessary medical care. 

Iowa has elected to p a r t i c i p a t e i n the above described 
programs by adopting chs. 249 and 249A, The Code 1979. In doing 
so, Iowa has agreed to abide by applicable federal statutory 
and regulatory guidelines. 

The issue then, i s whether the e l i g i b i l i t y requirements 
for p a r t i c i p a t i n g i n the Iowa Medicaid program c o n f l i c t with 
applicable federal law. You provide a copy of a l e t t e r from 
the Deputy Regional Medicaid Director, Department of Health 
and Human Services, which concludes that a c o n f l i c t e x i s t s . 
Apparently, the Deputy Director concludes that H.F. 685, which 
prohibits the transfer of property to obtain e l i g i b i l i t y under 
public assistance programs, c o n f l i c t s with present federal 
regulations since i t imposes more r e s t r i c t i v e e l i g i b i l i t y require
ments for r e c i p i e n t s of Medicaid benefits .than are imposed 
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upon re c i p i e n t s of SSI benefits. The Deputy Director reasons 
as follows: that there i s no current transfer of property 
p r o h i b i t i o n under T i t l e XVI programs; that the transfer 
p r o h i b i t i o n of H.F. 6 85 w i l l apply to T i t l e XIX programs; 
that the State of Iowa has elected to use T i t l e XVI e l i g i b i l i t y 
requirements i n making T i t l e XIX e l i g i b i l i t y determinations; 
that since H.F. 685 w i l l apply to T i t l e XIX programs i t w i l l 
add a condition of e l i g i b i l i t y more r e s t r i c t i v e than T i t l e XVI 
e l i g i b i l i t y requirements; that, therefore, the H.F. 6 85 require
ments are not permissable. In l i g h t of the Deputy Director's 
analysis, you ask i f the department can l e g a l l y take any part 
i n the administration of H.F. 6 85. 

I t i s c l e a r that applicants f o r T i t l e XVI benefits are 
subject to resource l i m i t a t i o n s . Federal law permits a 
person to dispose of property i n order to s a t i s f y the 
resource l i m i t a t i o n s imposed under T i t l e XVI (SSI). The 
applicable statute, 42 U.S.C. § 1382b(b) reads as follows: 

(b) The Secretary s h a l l prescribe the 
period or periods of time within which, 
and the manner i n which, various kinds 
of property must be disposed of i n order 
not to be included i n determining an 
i n d i v i d u a l ' s e l i g i b i l i t y f o r benefits. 
Any portion of the i n d i v i d u a l ' s benefits 
paid for any such period s h a l l be condi
tioned upon such disposal; and any 
benefits so paid s h a l l (at the time of the 
disposal) be considered overpayments to the 
extent they would not have been paid 
had the disposal occurred at the beginning 
of the period f o r which such benefits were 
paid. 

Pursuant to the above statute, the Secretary, Department 
of Health and Human Services promulgated the following r u l e 
at 20 C.F.R. § 416.2140: 

(a) Where the resources of an 
i n d i v i d u a l (and spouse, i f any) 
are determined to exceed the 
l i m i t a t i o n s prescribed i n 
§ 416.1205, such i n d i v i d u a l 
(and spouse, i f any) s h a l l not be 
e l i g i b l e for payment except 
under the conditions provided 
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i n t h i s section. Payment w i l l 
be made to an i n d i v i d u a l (and 
spouse, i f any) i f : 

(3) The i n d i v i d u a l agrees i n 
w r i t i n g to: 

(i) Dispose of the nonliquid 
resources (as defined i n 
§ 416.1201) in excess of the 
l i m i t a t i o n s prescribed i n 
§ 416.1205 within the time 
period s p e c i f i e d i n § 416.1242; 
and 

( i i ) Repay any overpayments 
(as defined i n § 416.1244) 
with the proceeds of such 
d i s p o s i t i o n . 

The Deputy Regional Medicaid Director apparently reasons 
that the above provisions make i t c l e a r that an applicant 
can transfer property for the s p e c i f i c purpose of a t t a i n i n g 
e l i g i b i l i t y under T i t l e XVI (SSI). Further, that such tr a n s f e r 
can be for no consideration as long as i t i s l e g a l l y binding. 
The i n t e r p r e t a t i o n of a statute by an agency charged with i t s 
enforcement i s a substantial f a c t o r to be considered i n 
construing the statute. Scarpuzza v. Blum, 426 N.Y.S.2d 505 
(1980). We agree with the Director's conclusions. S i n c l a i r 
v. Department Health and S o c i a l Services, 77 Wis. 322, 253 
N.W.2d 245 (1977). 

The Director, apparently, further reasons that H.F. 685 
would apply to the T i t l e XIX b e n e f i t s , and that H.F. 6 85 
would, because i t p r o h i b i t s a property transfer, add more 
r e s t r i c t i v e requirements for T i t l e XIX (Medicaid) benefits 
than are presently applied to T i t l e XIX (SSI) r e c i p i e n t s . 
He apparently concludes that t h i s would v i o l a t e federal law. 
The regulation applicable to T i t l e XIX i s found at 42 C.F.R. 
§ 435.401(c) as follows: 

(c) The agency must not use 
requirements for determining 
e l i g i b i l i t y for optional coverage 
groups that a r e — 
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(1) For families and children, 
more r e s t r i c t i v e than those used 
under the State's AFDC plan; and 

(2) for aged, b l i n d , and disabled 
i n d i v i d u a l s , more r e s t r i c t i v e than 
those used under SSI, except for 
i n d i v i d u a l s receiving an optional 
State supplement as s p e c i f i e d i n 
§ 425.230 or ind i v i d u a l s i n 
categories s p e c i f i e d by the 
agency under § 435.121. 

We agree with the d i r e c t o r that a more r e s t r i c t i v e 
e l i g i b i l i t y requirement imposed on T i t l e XIX r e c i p i e n t s than 
those which are imposed on T i t l e XVI r e c i p i e n t s would v i o l a t e 
the federal regulations. We do not agree, however, that 
H.F. 685 imposes a more r e s t r i c t i v e e l i g i b i l i t y requirement 
on T i t l e XIX r e c i p i e n t s than those which are imposed on 
T i t l e XVI r e c i p i e n t s . H.F. 685 applies to both T i t l e XVI and 
T i t l e XIX. There i s nothing i n the statute which l i m i t s i t s 
application. In f a c t , the clear language of the statute 
makes i t applicable to both T i t l e XVI and T i t l e XIX. I t 
applies to "public assistance under t i t l e eleven (XI) of the 
Code". T i t l e XI of the Iowa Code includes chapters 249 and 
249A, the statutes adopting State plans f o r the d i s t r i b u t i o n 
of T i t l e XVI and T i t l e XIX benefits respectively. Since 
H.F. 685 applies to both T i t l e XVI and T i t l e XIX, i t cannot 
impose more r e s t r i c t i v e requirements on T i t l e XIX r e c i p i e n t s 
than on T i t l e XVI r e c i p i e n t s . 

Nevertheless, the v a l i d i t y of H.F. 685 must be held to be 
suspect — not because i t imposes more r e s t r i c t i v e e l i g i b i l i t y 
requirements than are imposed by T i t l e XVI, but rather because 
of the c o n f l i c t that may e x i s t between the transfer-of-assets 
p r o h i b i t i o n contained i n H.F. 685 and the T i t l e XVI regulations 
which expressly permit such a transfer. As already discussed, 
under T i t l e XVI, an applicant for benefits i s free to dispose of 
property, and may do so for less than f a i r consideration, and 
may do so for the purpose of a t t a i n i n g e l i g i b i l i t y under T i t l e 
XVI programs. These are the precise things that H.F. 685 
would p r o h i b i t . 

On the surface, then, i t would appear that the c o n f l i c t 
between H.F. 685 and T i t l e XVI regulations i s c l e a r . Thus, the 
Supremacy Clause of the United States Constitution would p r o h i b i t 
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i t s enforcement. Chapman v. Houston Welfare Rights Organization,. 
441 U.S. 600, 60 L.Ed.2d 508, 99 S.Ct. 1905 (1979); Avonson v. 
Quick Point Pencil Company, 440 U.S. 257, 59 L.Ed.2d 296, 99 
S.Ct. 1096 (1979). However, courts which have addressed 
s i m i l a r statutory provisions i n other states are divided on the 
question of the existence of a c o n f l i c t . In Dawson v. Myers, 
622 F.2d 1304 (9th C i r . 1980), cert, granted i n Beltran v. Myers, 
49 U.S.L.W. 3332 (U.S.Sup.Ct. 1980), the court held that there 
was no c o n f l i c t between the C a l i f o r n i a transfer-of-assets r u l e and 
the regulations under the Medicaid program on the grounds that 
federal law did not require the C a l i f o r n i a e l i g i b i l i t y standards 
to be i d e n t i c a l with SSI e l i g i b i l i t y requirements, but rather 
that the standards be comparable. In Caldwell v. Blum, 6 21 
F.2d 491 (2d C i r . 1980), the court ruled that New York's t r a n s f e r -
of-assets statute was not comparable with the SSI regulations 
and was therefore unenforceable. The weight of authority holds 
that the transfer-of-assets rules are unenforceable. Fabula 
v. Buck, 598 F.2d 869 (4th C i r . 1979); Udina v. Walsh, 440 F. Supp. 
1151 (D.C. Mo. 1977); Buckner v. Maher, 424 F. Supp. 366 (D.C. 
Conn. 1976), affirmed 434 U.S. 898, 98 S.Ct. 290, 54 L.Ed.2d 184; 
Owen v. Roberts, 377 F. Supp. 45 (D.C. F l a . 1974); contra, 
Rhinefeld v. Blum, 66 A.D.2d 351, 412 N.Y.S.2d 526 (1979); Lerner 
v. D i v i s i o n of Family Services, 70 Wis.2d 670, 235 N.W.2d 478 
(Wis. 1975); Although the weight of authority would support a 
conclusion that H.F. 685 i s unenforceable, we decline to o f f e r 
an opinion on t h i s question as the United States Supreme Court 
w i l l consider t h i s issue t h i s term i n the case of Beltran v. Myers 
c i t e d above. 

We do advise, however, that the more prudent course to follow 
i n the interim may be one of not jeopardizing federal support of 
the Medicaid and SSI programs. This may be done by not p a r t i c i 
pating i n the enforcement of H.F. 685. 

SUMMARY 

In summary, we conclude that a crime i s complete under 
H.F. 685 where a party, with intent to receive public assistance, 
transfers property for less than f a i r consideration. Success 
or f a i l u r e i n attempting to gain public assistance i s immaterial 
to committing a crime under H.F. 685. Where the Department of 
Soc i a l Services has knowledge that an applicant f o r public 
assistance has transferred property one year p r i o r to the 
making of such a p p l i c a t i o n the department should report such 
tra n s f e r to appropriate law enforcement o f f i c i a l s . Department 
employees are required to ask applicants for public assistance 
for information that w i l l e s t a b l i s h t h e i r e l i g i b i l i t y or non-
e l i g i b i l i t y for assistance. The county attorney i s responsible 
for i n v e stigating or causing to be investigated suspected 
fraudulent practices to determine i f a criminal prosecution i s 
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warranted. The disclosure of information to law enforcement 
o f f i c i a l s directed towards the elimination of fraud i n a 
public assistance benefit program w i l l not v i o l a t e state or 
federal nondisclosure laws. The mere passive f a i l u r e to 
report suspected fraudulent practices does not constitute a 
crime. The Department of Social Services may jeopardize 
federal f i n a n c i a l p a r t i c i p a t i o n i n i t s public assistance 
programs by f a i l i n g to report suspected fraudulent practices 
to law enforcement a u t h o r i t i e s . H.F. 6 85 should have pro
spective e f f e c t only. We decline to comment on the enforce
a b i l i t y of H.F. 685, but advise that p a r t i c i p a t i o n i n i t s 
enforcement may jeopardize federal f i n a n c i a l p a r t i c i p a t i o n 
i n Medicaid and SSI programs. 

Sincerely, 

Thomas Mann, J r . 
Assistant Attorney General 

TM/j am 
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February 9, 19 81 

Commissioner Michael V. Reagen, Ph.D. 
Iowa Department of Social Services 
F i f t h Floor 
Hoover State O f f i c e Building 
L 0 C A L 

Dear Commissioner Reagen: 

We recently issued an opinion on the e n f o r c e a b i l i t y 
of an Act of the Sixty-Eighth General Assembly, 19 80 Session, 
ch. 1189, more commonly known as H.F. 685. In that opinion, 
Op.Att'yGen. # 81-1-10(L), we declined to comment on the 
e n f o r c e a b i l i t y of H.F. 685, but instead advised that p o t e n t i a l 
c o n f l i c t s existed between H.F. 6 85 and the e l i g i b i l i t y require
ments for the Supplemental Security Income and Medicaid programs 
adopted by federal law. We also noted that the p recise issue 
involved i n that opinion was before the United States Supreme 
Court for consideration. 

Subsequent to the issuance of the above re f e r r e d to opinion, 
we have become aware of an amendment to the SSI and Medicaid 
programs that was signed into law by President Jimmy Carter 
on December 28, 19 80. That amendment, as contained i n Public 
Law 96-611, s p e c i f i c a l l y addressed the e l i g i b i l i t y requirements 
for p a r t i c i p a t i o n i n the SSI and Medicaid programs. In p a r t i c u l a r , 
the statute, as i t amends 42 U.S.C. § 1382b,-adds a new subsection 
which requires that any resource owned by an applicant for SSI 
benefits that i s disposed of within 24 months preceding the 
a p p l i c a t i o n f o r benefits, i f such resource was given away or sold 
f o r l e s s than f a i r market value and was disposed of f o r the 
purpose of a t t a i n i n g e l i g i b i l i t y , must be recaptured and included 
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i n the applicant's resources for the purpose of determining 
the applicant's e l i g i b i l i t y f o r SSI ben e f i t s . The amendment 
further states that any such disposal of resources within the 
2 4 month period preceding the a p p l i c a t i o n s h a l l be presumed 
to be made f o r the purpose of a t t a i n i n g e l i g i b i l i t y for ben e f i t s . 

The amendment, then, would deny benefits to an applicant 
who (1) gives away or s e l l s resources or i n t e r e s t s (2) for 
less than f a i r market value (3) with the intent to obtain SSI 
bene f i t s . This i s comparable to the p r o h i b i t i o n contained i n 
H.F. 685. We, therefore, can discern no c o n f l i c t that would 
p r o h i b i t enforcement of H.F. 685. 

This i s also true with respect to the Medicaid program. 
Public Law 96-611 also amends the Medicaid Act, 42 U.S.C. 
§ 139 6a, by adding a new subsection which would also deny 
benefits to an applicant who, although otherwise e l i g i b l e f or 
benefi t s , disposes of resources f o r less than f a i r market 
value. The act would also require that a plan be developed 
and implemented f o r denying benefits i f the State plan requires 
such a d e n i a l . I t would further require that the procedures 
implemented not be more r e s t r i c t i v e than procedures u t i l i z e d 
for denying SSI benefits. As H.F. 685 applies equally to SSI 
and Medicaid benefits, we can discern no c o n f l i c t between 
H.F. 685 and t h i s new amendment. 

In summary. Public Law 96-611, as i t amends the S o c i a l 
Security Act, prohibits the disp o s a l of resources f o r the 
purpose of a t t a i n i n g e l i g i b i l i t y f or SSI and Medicaid benefits. 
This i s consistent with the p r o h i b i t i o n contained i n H.F. 685. 
Accordingly, we can discern no impediment to the enforcement 
of H.F. 685. 

Sincerely, 

Thomas Mann, J r . 
Ass i s t a n t Attorney General 

TM/jam 

Enclosure 



COMPATIBILITY: City Councilman, School Board.Member. Sections 
298.1, 298.2, 384.16, 384.17, The Code 1979. The o f f i c e s of c i t y 
councilman and school board member are compatible. 197 8 
Op.Att'yGen. 875 to the contrary i s overruled. (Schantz to 
Hutchins, State Senator, 1/28/81) #81-1-8(L) 

January 28, 1981 

The Honorable B i l l Hutchins 
State Senator 
The Senate 
State Capitol 

LOCAL 

Dear Senator Hutchins: 

We are writing again i n response to your request for an 
opinion of the Attorney General concerning whether the o f f i c e s 
of c i t y councilman and school board d i r e c t o r are incompatible. 
On November 3, 198 0, we advised that the previous administration 
had addressed t h i s question most recently on December 29, 1978, 
concluding that the positions were incompatible and that, there
fore, i n accordance with our regular p o l i c y , we would not reexamine 
an opinion which did not appear to be " c l e a r l y erroneous." Sub
sequently, we have been advised of new facts which have caused us 
to create an exception to our p o l i c y . 

The December 29, 197 8, opinion i s only one of several on the 
question you raised. Indeed, i t reversed a November 28, 1977, 
opinion holding the positions were compatible. When two c o n f l i c t 
ing opinions are extant, i t i s possible for c i t i z e n s to be misled 
to t h e i r detriment and we have been advised of an instance i n which 
t h i s occurred. Moreover, attorneys could be misled as well, 
because only the 197 7 opinion appears in the most recent Iowa Code 
Annotated. We have concluded that where two recent opinions are 
in c o n f l i c t i n a context where the public may be misled to t h e i r 
detriment, we should not apply our " c l e a r l y erroneous" standard f o r 
reexamining p r i o r opinions. After a thorough reexamination here, 
we have concluded that the o f f i c e s of c i t y councilman and school 
board member are compatible. 

Analysis of compatibility issues in Iowa usually begins with 
the decisions i n State ex r e l . Crawford v. Anderson, 155 Iowa 271, 
136 N.W. 128 (1912) and State ex r e l . LeBuhn v. White, 257 Iowa 606, 
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133 N.W.2d at 905: 

The p r i n c i p a l " d i f f i c u l t y that has confronted 
the courts i n cases of t h i s kind has been to 
determine what constitutes i n c o m p a t i b i l i t y of 
o f f i c e s , and the consensus of j u d i c i a l opinion 
seems to be that the question must be determined 
large l y from a consideration of the duties of 
each, having, i n so doing, a due regard for the 
public i n t e r e s t . I t i s generally said that 
incompatibility does not depend upon the incidents 
of the o f f i c e , as upon physical i n a b i l i t y to be 
engaged i n the duties of both at the same time. 
Bryan v. C a t t e l l , supra. But that the t e s t of 
incompatibility i s whether there i s an inconsis
tency i n the functions of the two, as where one 
i s subordinate to the other 'and subject i n some 
degree to i t s revisory power,' or where the duties 
of the two o f f i c e s 'are inherently inconsistent 
and repugnant.' (Cases omitted) 

An examination of the statutes setting f o r t h the powers and 
duties of c i t y councils and school boards suggests no subject 
concerning which either body i s subordinate to the other. While 
the bodies c l e a r l y w i l l i n t e r a c t on many occasions, no decisions 
of the one can be appealed to the other for r e v i s i o n . The 
December 29, 1978, opinion c i t e d only §§ 298.1, 298.8, 384.16 and 
384.17, providing that c i t i e s and schools must each prepare bud
gets and c e r t i f y them to the board of supervisors, the body which 
ac t u a l l y l e v i e s taxes. While one might make a rather strained 
argument that t h i s creates a c o n f l i c t of i n t e r e s t , even i f i t i s so 
regarded, the p o s s i b i l i t y of an occasional recusal required by a 
c o n f l i c t of i n t e r e s t does not create i n c o m p a t i b i l i t y of po s i t i o n s . 
R e i l l y v. Ozzard, 166 A.2d 360, 368-72 (N.J. 1960). 

We should also note that our review of t h i s problem has per
suaded us that the common law doctrine of in c o m p a t i b i l i t y should 
be construed narrowly and applied cautiously, which has not always 
been the p r a c t i c e i n the past. We are so persuaded for at lea s t 
two types of reasons. 

1 This opinion should not be understood as suggesting that 
the o f f i c e of county supervisor i s compatible with service on a 
school board or a c i t y c o u n c i l . 



The Honorable B i l l Hutchins 
Page 3 

F i r s t , the l e g i s l a t u r e has indicated i t i s w i l l i n g to suspend 
applications of the doctrine which are perceived to create hardship 
See 1979 Session, 68th G.A., ch. 83, § 3. See also § 278.8(2), The 
Code 1979, overruling 1976 Op.Att'yGen. 89. 

Second, cert a i n applications of the in c o m p a t i b i l i t y doctrine, 
including the present one, approach i n f r i n g i n g upon i n t e r e s t s of 
i n s t i t u t i o n a l dimension: the i n t e r e s t of a person i n seeking p u b l i 
o f f i c e , see, e.g., Lubin v. Danish, 415 U.S. 709 (1974); Turner v. 
Fouche, 396 U.S. 346, 362-63 (1970), and the i n t e r e s t of c o n s t i t u 
ents i n having their choice of representation respected, see, e.g., 
Powell v. McCormack, 395 F.2d 577, 597-98 (D.C. C i r . 1968) rev'd 
on other grounds, 395 U.S. 486 (1969) . 

For the most part, a person would be l i k e l y to serve i n both 
o f f i c e s only i n our smaller communities. In smaller communities, 
the voters would o r d i n a r i l y be aware that a candidate was serving 
in another o f f i c e and, i n any case, an opposing candidate would be 
free to make an issue of the p o t e n t i a l dual o f f i c e holding so that 
the voters would be making an informed choice. 

For a l l of these reasons, we now conclude that the positions 
of c i t y councilman and school board member are not incompatible. 
The opinion to the contrary issued December 29, 197 8, i s hereby 
overruled. 

Sincerely, 

Mark E. Schantz 
S o l i c i t o r General 

MES:ab 



PREARRANGED FUNERAL PLANS: Section 523A.1, The Code 1979. 
Chapter 523A would apply to the sale of personal property to 
be used under a prearranged funeral plan i f the personal 
property i not immediately required. A prearranged fun e r a l 
plan i s any agreement which provides for the purchase of funeral 
merchandise or a funeral service or both. "Immediately required" 
as s p e c i f i e d i n § 523A.1 means when needed because of death of 
the person for whom the property was purchased. (Graf to Schwengels 
State Senator, 1/22/81) #81-1-6(L) 

January 22, 1981 

Honorable Forrest V. Schwengels 
State Senator - 44th D i s t r i c t 
State C a p i t o l 
Des Moines, Iowa 50319 

Dear Senator Schwengels: 

You have asked three questions about Chapter 523A, 1979 Code 
of Iowa i n order to c l a r i f y terms used therein and to determine 
whether Chapter 523A applies to sales made by cemeteries. Your 
three questions are: 

1. Are there s i t u a t i o n s i n which Chapter 523A 
would apply to sales made by cemeteries? 

2. What i s a "prearranged funeral plan" as 
s p e c i f i e d i n 523A.1? 

3. Under what circumstances would the d e l i v e r y 
of personal property be "immediately required" 
as s p e c i f i e d i n 523A.1? 

The answer to your f i r s t question i s that Chapter 523A does 
apply to some sales made by cemeteries. The types of sales 
covered w i l l be discussed in the answers to your second and t h i r d 
questions. Section 523A.1, The Code 1979 st a t e s : 
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Whenever.an agreement i s made by any person, 
fi r m or corporation f o r the f i n a l d i s p o s i 
t i o n of a dead human body wherein d e l i v e r y 
of personal property to be used under a 
prearranged funeral plan or the furn i s h i n g 
of p r o f e s s i o n a l services of a funeral d i 
rector or embalmer i n connection therewith, 
i s not immediately required, eighty percent 
of a l l payments made under the agreement, 
includi n g i n t e r e s t thereon, s h a l l be and 
remain t r u s t funds u n t i l occurrence of the 
death of the person f o r whose benefit the 
funds were paid, unless s a i d funds are sooner 
released to the person making such payment 
by mutual consent of the p a r t i e s . • 

Chapter 523A applies to the sale of personal property and 
not r e a l property. Thus, the sale of cemetery l o t s does not 
f a l l within the purview of t h i s chapter. Instead, the chapter 
applies to the sale of "personal property" which includes v a u l t s , 
markers, vases, headstones and other items which are not r e a l 
property or f i x t u r e s . 

You asked us to define a "prearranged funeral plan" as 
s p e c i f i e d i n § 52 3A.1. A "prearranged funeral plan" i s not • *m 
merely another way of saying a prearranged funeral s e r v i c e o r 
ceremony. A prearranged funeral s e r v i c e can be a part of a pre
arranged funeral plan. However, a prearranged funeral plan need 
not include a prearranged funeral s e r v i c e . The l e g i s l a t u r e r e 
cognized that arrangements f o r the services of a funeral d i r e c t o r 
or embalmer need not be discussed i n order to have a prearranged 
funeral plan. This i s evident by the word "or" found i n the 
phrase "prearranged funeral plan or the furnishing of p r o f e s s i o n a l 
services of a funeral d i r e c t o r or embalmer...." (Emphasis added) 

C l e a r l y , some persons may decide that they do not d e s i r e a 
funeral ceremony and the help of a funer a l d i r e c t o r or embalmer. 
I f these people, f o r example, purchase or make arrangements to 
purchase personal property from a cemetery p r i o r to t h e i r deaths, 
they are making agreements for the f i n a l d i s p o s i t i o n of t h e i r 
bodies and eighty percent of a l l money paid f o r the personal prop
erty must be put i n t r u s t . 

Our opinion that prearranged purchases of cemetery merchan
dise c o n s t i t u t e prearranged fu n e r a l plans that f a l l w i t h i n the 
scope of Chapter 523A i s confirmed by an Iowa Supreme Court case, 
and by a l o g i c a l i n t e r p r e t a t i o n of the Leg i s l a t u r e ' s i n t e n t i n 

1 
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enacting Chapter 523A. In the 1970 case of Cedar Memorial Park 
Cemetery Association v. Personnel Associates, Inc., 178 N.W.2d 
34 3 at 34 5 (1970) , the Iowa Supreme Court states that,- "A pre-
need f u n c i a l contract i s simply an agreement made by one during 
his l i f e t i m e by which he arranges f o r d i s p o s i t i o n of h i s body 
af t e r death." Further, the court stated that Chapter 523A i s 
applicable when "...one enters into a contract to fu r n i s h pro
perty or services i n the future... ." 178 N.W.2d 34 3 at 353, 
(1970). I f seems obvious that the Iowa Supreme Court recognized 
that a prearranged funeral plan i s any agreement which provides 
for the purchase of funeral merchandise or a funeral service or 
both. The words "funeral property or services" c l i n c h e s our 
opinion that Chapter 523A would apply to an agreement to pur
chase funeral property alone. [Emphasis added] 

We also note that Chapter 523A does not, on i t s face, d i s 
t i n g u i s h between cemetery businesses and funeral homes. I t thus 
appears that the l e g i s l a t u r e intended to protect consumers making 
c e r t a i n types of purchases notwithstanding the c h a r a c t e r i s t i c s of 
the s e l l e r . 

We understand that cemetery owners f e e l that the eighty per
cent t r u s t requirement i s f i n a n c i a l l y p r o h i b i t i v e . While we do 
not make f a c t u a l findings i n formal opinions, t h i s o f f i c e i s on 
record supporting l e g i s l a t i v e changes which would ease the needlessly 
high requirement of eighty percent. This could be done by lowering 
the t r u s t requirement from eighty percent to a l e s s e r f i g u r e , and 
by exempting from t r u s t requirements businesses who are able to 
demonstrate f i n a n c i a l r e s p o n s i b i l i t y . When asked f o r a formal 
opinion, however, the r e s p o n s i b i l i t y of the Attorney General i s 
to construe statutes. Whether Chapter 523A should be adjusted 
to lessen the requirements i s a question that the l e g i s l a t u r e 
should address. 

F i n a l l y , you ask us to discuss when the d e l i v e r y . o f personal 
property i s "not immediately required." Section 523A.1 says that 
eighty percent of a l l payments made for personal property to be 
used under a prearranged funeral plan must be placed i n t r u s t i f 
the personal property i s "not immediately required." In short, 
then, you are asking us to explain when a s e l l e r can d e l i v e r the 
personal property because i t i s "immediately required," thereby 
avoiding the eighty percent t r u s t i n g requirement of § 523A.1. 

"Immediately required" as contemplated by the Iowa L e g i s l a 
ture means when needed because of the death of the person for 
whom the property was purchased. Again, t h i s i s the l o g i c a l 
i n t e r p r e t a t i o n of t h i s statute, because fun e r a l property i s not 
required u n t i l the time of death. Chapter 523A was o r i g i n a l l y 
enacted i n 1954. At that time, prearranged funeral arrangements 
were generally made at the consumers' request but the a c t i v i t y 
of s e l l i n g funeral property as part of a prearranged fun e r a l plan 
was minimal compared to what we are experiencing i n the industry today. 

/ 
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We recognize that our d e f i n i t i o n of "immediately required" 
i s contrary to that of the majority opinion of the Kansas Supreme 
Court i n the case of Lakeview Gardens, Inc. v. State of Kansas 
et a l , 557 P.2d 1286 (1976). The Kansas statute discussed i s 
s i m i l a r to Iowa § 523A.1. Kan. Stat. Ann. § 16-301 provided: 

Any agreement, contract or plan r e q u i r i n g the 
payment of money i n a lump sum or installments 
which i s made or entered i n t o with any person, 
as s o c i a t i o n , partnership, f i r m or corporation 
f o r the f i n a l d i s p o s i t i o n of a dead human body, 
or f o r funeral or b u r i a l s e r v i c e s , or f o r the 
f u r n i s h i n g of personal property or f u n e r a l or 
b u r i a l merchandise, wherein the d e l i v e r y of the 
personal property or the funeral or b u r i a l mer
chandise or the f u r n i s h i n g of p r o f e s s i o n a l ser
v i c e s by a funeral d i r e c t o r or embalmer i s not 
immediately required, i s hereby declared to be 
against p u b l i c p o l i c y and void, unless a l l 
money paid thereunder s h a l l be deposited i n a 
bank or t r u s t company which i s authorized to do 
business i n t h i s state and insured by a f e d e r a l 
agency, a l l as herein provided, and subject to 
the terms of an agreement f o r the b e n e f i t of the 
purchaser of said agreement, contract or plan. 

In the Lakeview Gardens case, the court held that i f the per
sonal property i s d e l i v e r e d at the request of the buyer e i t h e r 
a c t u a l l y or c o n s t r u c t i v e l y , then the personal property has been 
"immediately required." The court s a i d that i n such cases, the 
s e l l e r need not put any money i n t r u s t . Instead, the s e l l e r could, 
fo r example, tag a casket with the name of the buyer or buyer's 
name and store the casket f o r the buyer i n the s e l l e r ' s warehouse. 
Since the buyer had purchased the casket, the buyer could, at any 
time, pick up the casket and store i t or arrange to have i t stored 
elsewhere. In summary, then, the majority opinion held that 
"immediately required" a c t u a l l y means "immediately desired." 

To the contrary, we do not believe that the Iowa L e g i s l a t u r e 
contemplated any consumer desire to take possession of personal 
property as part of a prearranged f u n e r a l plan p r i o r to the time 
of death. Again, i t has only been i n recent years that the ceme
tery industry has been a c t i v e l y involved i n s e l l i n g preneed f u n e r a l 
merchandise, and questions regarding actual and constructive 
d e l i v e r y of t h i s merchandise have a r i s e n . I t i s our opinion that 
the L e g i s l a t u r e , by enacting Chapter 523A, intended that consumers 
would not take d e l i v e r y of funeral merchandise u n t i l the death of 
the person f o r whom the merchandise was intended. Although with 
the advent of a c t i v e preneed sales of funeral, personal property 
today the present requirements may not be best f o r consumers, 
such was the i n t e n t at the time of i t s passage. 
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Support for t h i s view can be found i n the explanation 
accompanying House F i l e 378, l a t e r enacted i n t o the present 
statute. The explanation states that the purpose of the b i l l 
i s to "safeguard the public when prearranged funeral plans are 
made and money i s paid i n advance of the person's decease." 
Where evidence of the draftsman's intent has been c l e a r l y communi
cated to the l e g i s l a t u r e , we believe i t i s e n t i t l e d to s i g n i f i c a n t 
weight i n statutory i n t e r p r e t a t i o n . See Sutherland, Statutory 
Construction, § 48.12, American Waterways Operators; Inc. v. 
United States, 386 F. Supp. 799, 804 (D~.C. 1974). 

In summary, Chapter 523A would apply to sales of personal 
property made by cemeteries i f a l l the conditions i n Section 
523A.1, 1979 Code are met. Secondly, a prearranged.funeral plan 
i s an agreement made by one during h i s or her l i f e t i m e by which 
he/she arranges f o r the d i s p o s i t i o n of h i s or her body a f t e r 
death. This type of plan need not but may include a funeral 
service or ceremony. A funeral plan may be accomplished merely 
by making arrangements to.purchase fun e r a l personal property. 
F i n a l l y , "immediately required" as termed i n § 523A.1 means "at 
the time of death." Thus, the s e l l e r of personal property to 
be used under a prearranged funeral plan or the s e l l e r of pro
f e s s i o n a l services of a funeral d i r e c t o r or embalmer must put 80 
percent of the money paid preneed i n t r u s t u n t i l the time of 
death of the person f o r whom the payments were made. 

Sincerely, 

A s s i s t a n t Attorney General 

KLG/mr 



IOWA DEPARTMENT OF TRANSPORTATION: Enforcement O f f i c e r s ; 
§§324.76, 80.18, 321.477, The Code 1979. The law does not 
require DOT enforcement o f f i c e r s to be provided with handguns or 
side arms rather than shotguns. (Goodwin to Connors, 1/19/81) #81-1-3(L) 

January 19, 1981 

The Honorable John H. Connors 
State Representative 
Sixty-Eighth General Assembly 
Statehouse 
Des Moines, IA 50319 

Dear Mr. Connors: 

You have asked for an Attorney General Opinion on whether 
the law requires DOT enforcement employees to be provided with 
handguns or side arms rather than shotguns. You refer to Section 
324.76 and Section 80.18 of the Code of Iowa. 

Section 324.76 Code of Iowa provides in pertinent part as 
follows: 

Authority to enforce d i v i s i o n III and 
sections 324.14 and 324.52, is given to the 
state department of transportation. 
Employees of the department of transportation 
designated enforcement employees s h a l l have 
the power of peace o f f i c e r s in the perfor
mance of t h e i r duties; however, they s h a l l 
not be considered members of the Iowa highway 
safety p a t r o l . The department of transpor
tat i o n s h a l l furnish enforcement employees 
v/ith necessary equipment and supplies in the 
same manner as provided in section 80.18, 
including uniforms which are distinguishable 
in color and design from those of the Iowa 
highway safety p a t r o l . Enforcement employees 
s h a l l be furnished and s h a l l conspicuously 
display badges of authority. (Emphasis 
Added) 
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The referenced d i v i s i o n III i s commonly known as the 
Interstate Fuel Use Tax Law. Division III consists of Sections 
324.50 through 324.56 of the Code of Iowa. Section 324.14 
pertains to the transport of motor fuel in bulk in an 
unregistered transport. Section 324.52 pertains to bringing 
motor fuel or special f u e l into t h i s state in f u e l supply tanks 
of a commercial vehicle or any other container without paying a 
f u e l tax. 

Section 80.18 Code of Iowa provides in pertinent part as you 
indicated as follows: 

It s h a l l be the duty of the commissioner 
of public safety to provide for the members 
of the department when on duty, suitable 
uniforms, subsistence, arms, equipment, 
quarters, and other necessary supplies, and 
also the expense and means of travel and 
boarding the members of the department. . . 
(Emphasis Added) 

You should also be aware that Section 321.477 authorizes the 
DOT to designate~"certain of i t s employees as peace o f f i c e r s "to 
control and d i r e c t t r a f f i c and weigh vehicles, and to make 
arrests for v i o l a t i o n s of the motor vehicle laws r e l a t i n g to the 
operating authority, r e g i s t r a t i o n , s i z e , weight, and load of 
motor vehicles and t r a i l e r s and r e g i s t r a t i o n of a motor c a r r i e r ' s 
interstate transportation service with the department." 

The code section you r e f e r to (Section 324.76) only pertains 
to enforcement of the Interstate Fuel Use Tax Law. Section 
321.477 pertains to the main portion of the DOT enforcement 
o f f i c e r ' s duties. Section 321.477 is s i l e n t as to arming the 
o f f i c e r s with any type of weapon. 

Section 324.76 Code of Iowa provides for the DOT supplying 
"necessary equipment and supplies in the same manner as provided 
in section 80.18." I t i s a matter of judgment or administrative 
d i s c r e t i o n on the part of the DOT whether or not a DOT enforce
ment o f f i c e r needs to be equipped or supplied with any weapon at 
a l l . Section 80.18 provides for providing "suitable arms." 
Again, i t i s a matter of judgment or administrative d i s c r e t i o n on 
the part of the DOT as to what arms, i f any, are " s u i t a b l e . " 
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Therefore, i t i s the opinion of the Attorney General's 
Of f i c e that the law does not require a DOT enforcement o f f i c e r to 
be provided with a weapon or arms at a l l ; and i f a weapon or arms 
are provided to DOT enforcement o f f i c e r s , no s p e c i f i c type of 
weapon or arms is required by law. 

Sincerely, 

ROBERT W. GOODWIN 
Special Assistant Attorney General 



AGING COMMISSION: Care Review Committees; § 135C.25, The Code, 
197 9; The Iowa Commission on Aging may appoint members of care 
review committees for health care f a c i l i t i e s within t h i r t y 
days of n o t i f i c a t i o n of a vacancy within a f a c i l i t y ' s committee. 
The care review committee i s not a governing body and i s not 
subject to the Iowa open meetings law. (Morgan to Bowles, Commission 
on the Aging, 1/19/81) #81-1-2(L) 

Mr. Glenn R. Bowles January 19, 1981 
Executive Director 
Commission on Aging 
415 Tenth Street 
Des Moines, IA 50309 

L O C A L 

Re: Letter Opinion on Care Review Committees 

Dear Mr. Bowles: 

Thank you for your l e t t e r of October 13, 1980 requesting an 
Attorney General's opinion on several matters regarding appoint
ments to care review committees. 

Health care f a c i l i t i e s i n Iowa are required to have a 
properly constituted and functioning care review committee i n 
order to meet l i c e n s i n g standards of the Department of Health. 
Section 135C.25, The Code 1979, as amended by Laws of the 68th 
General Assembly, Ch. 1012, § 14, 1980 Session. The Health 
Department has promulgated rules regarding the function of care 
review committees. See, e.g., 470 I.A.C. §§ 57.24, 58.27, and 
64.35. The Health Department evaluates and monitors the func
ti o n i n g of the committees on an annual basis as part of i t s 
l i c e n s i n g review. The purpose of the committee i s to review the 
needs of i n d i v i d u a l residents regarding health care. The com
mittees do not evaluate.medical treatment or f i n a n c i a l management 
of residents. 

Chapter 1012, § 14 of the Laws of the Sixty-Eighth General 
Assembly amends the previous system f o r the appointment of care 
review committee members for a l l health care f a c i l i t i e s i n Iowa. 
Presently, the Iowa Commission on Aging i s e n t i t l e d to appoint 
members of care review committees within t h i r t y days of being 
n o t i f i e d of a vacancy by a f a c i l i t y administrator. In the event 
that the Commission on Aging does not make an appointment to the 
care review committee within t h i r t y days, the administrator i s 
e n t i t l e d to f i l l the vacancy. 
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With t h i s background, we w i l l attempt to answer the s p e c i f i c 
questions you r a i s e . 

1. The health care f a c i l i t y determines the number of people 
on each care review committee. Whether the committee i s cor
r e c t l y constituted w i l l be determined by the Health Department at 
the time of the l i c e n s i n g inspection survey. The f a c i l i t y i s 
required to keep the Department of Health apprised of the names 
and addresses of committee members. In addition, the f a c i l i t y 
would also be able to advise your commission of the names of 
committee members. 

2. I f the administrator of a health care f a c i l i t y indicates 
that a vacancy exists even i n a committee of fewer than f i v e 
members, the Commission may make an appointment to the committee. 
The Commission cannot change the number of members c o n s t i t u t i n g a 
committee or make appointments except when n o t i f i e d by the 
f a c i l i t y administrator that a vacancy e x i s t s . 

3. We see nothing which would prevent the Commission from 
r e c r u i t i n g independent committee members i f i t can do so within 
t h i r t y days of n o t i f i c a t i o n of a vacancy. 

4. The Commission appears to have t h i r t y days i n which to 
make an appointment without the administrator's approval. I t 
would seem to us most appropriate that a l l applicants or i n 
terested persons including those suggested by the health care 
f a c i l i t y administrator be considered by the Commission. 

5. As we do not believe the care review committee to be a 
"govermental body" created by statute within the meaning of 
§ 28A.l(a), The Code 1979, we do not believe that the committees 
are subject to the open meetings law. Op.Att'yGen. #79-5-4 
(Schantz and Haskins to Hanson); Op.Att'yGen. #79-5-17 (Haskins 
to Thole). We base t h i s assessment on the lack of policymaking 
or decision-making authority of the committees. A care review 
committee functions i n an advisory capacity to the p r i v a t e 
f a c i l i t y under § 135C.25, The Code 1979, and i n an advisory 
capacity to the Department of Health pursuant to § 135C.38, 
The Code 1979. The committees are required to keep patient 
information c o n f i d e n t i a l under rules of the Health Department. 

6. Once the names, addresses and telephone numbers of the 
care review committee members are provided to the Health De
partment, they are d e f i n i t e l y public information. Anyone seeking 
to know members of the care review committee for any f a c i l i t y , 
could contact the Health Department to obtain that information. 
If a p a r t i c u l a r f a c i l i t y does not want to release the names of 
i t s care review committee members, the person inq u i r i n g should be 
referred to the Health Department for assistance. 
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We hope t h i s w i l l be of assistance to you. Please do not h e s i 
tate to contact us for further information. 

Sincerely, 

Candy Morga 
Assistant Attorney General 

CM/tjb 
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COUNTIES AND COUNTY OFFICERS: Tax levy to fund s o l i d waste 
disposal. § § 455B.80, 455B.81 and 384.12(13), The Code 1979. 
Tax authorized i n § 455B.81 may be l e v i e d only upon taxable 
property in the county outside.the incorporated l i m i t s of any 
c i t y . (Peterson to Richter, Pottawattamie County Attorney, 
2/26/81) #81-2-20(L) 

Mr. David E. Richter 
Pottawattamie County Attorney 
Courthouse 
Council B l u f f s , Iowa 51501 

Dear Mr. Richter: 

February 26, 1981 

You have requested the opinion of the Attorney General 
as follows: 

Section 455B.81 of the Iowa Code allows the Board 
of Supervisors to levy a tax not to exceed 6 3/4 cents 
per thousand do l l a r s of assessed value of taxable 
property i n the county outside the incorporated 
l i m i t s of any c i t y f o r the purpose of planning a 
sanitary disposal project, or of paying the i n t e r e s t 
and p r i n c i p a l of bonds issued pursuant to the pro
v i s i o n s of Section 346.23 as they become due. Does 
t h i s section of the Iowa Code pro h i b i t the Board of 
Supervisors from levying a tax for the same purposes 
set out i n t h i s section upon the property within . 
the incorporated l i m i t s of c i t i e s within the counties, 
or does t h i s section merely e s t a b l i s h the maximum 
levy that may be spread over a l l the taxable property 
within the county? 

We are of the opinion that the tax authorized by § 455B.81 
may be l e v i e d only upon taxable property i n the county outside 
the incorporated l i m i t s of any c i t y . 

L e g i s l a t i o n was enacted i n 1970 requiring c i t i e s , towns 
and counties to provide sanitary disposal projects for the 
f i n a l d i s p o s i t i o n of s o l i d wastes by their residents eit h e r 
separately or through cooperative e f f o r t s f or the j o i n t use 
of the p a r t i c i p a t i n g public agencies. Acts of 63rd G.A., 1980 
Session, Ch. 1191, e f f e c t i v e May 11, 1970. 
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Section 7 of that Act required the development of plans 
for such projects by every c i t y , town and county. Financing 
of t h i s planning e f f o r t was separately provided for c i t i e s 
and counties i n § § 8 and 9, which, i n pertinent part, stated: 

Section 8. Financing of Sanitary Disposal Projects. 
The board of supervisors of any county may . . . 
annually levy a tax not to exceed one-fourth m i l l 
on a l l taxable property i n the county outside the 
incorporated l i m i t s of any c i t y or town for the 
purpose of planning a sanitary disposal project 
or of paying the in t e r e s t and p r i n c i p a l . . . 
(emphasis supplied) 

Section 9. City and Town Financing of Sanitary 
Disposal Projects. 
Chapter four hundred four (404), Code 1966, i s 
amended by adding thereto the following new section: 
"The governing body of any c i t y or town may cause 
to be l e v i e d a tax on a l l taxable property within i t s 
corporate l i m i t s . . . for the purpose of planning a 
sanitary disposal project . . . (emphasis supplied) 

This statutory scheme of separately providing for funding 
the planning e f f o r t s of c i t i e s and counties with respect to 
s o l i d waste disposal i s preserved i n present statutes corres
ponding to § § 7, 8 and 9 of Ch. 1191 (§ § 455B.80, 455B.81 
and 384.12(13), The Code 1979, r e s p e c t i v e l y ) . 

The primary goal of the courts i n construing a statute i s 
to ascertain the intent of the l e g i s l a t u r e i n i t s enactment and, 
i f possible, give i t e f f e c t . C i t y of Pes Moines v. E l l i o t t , 
276 N.W.2d 44 (Iowa 1978); Doe v. Ray, 251 N.W.2d 496 (Iowa 
1977). See also S l u t t s v. Dana, 138 Iowa 244, 115 N.W. 1115 
(1908) wherein the court, on rehearing, held that a statute 
which empowered the county board of supervisors to construct 
bridges and to levy a tax therefor on ". . . a l l taxable 
property i n the county . . . " did not authorize imposition of 
the tax on property within the l i m i t s of c i t i e s of the f i r s t 
c l a s s , which c i t i e s were authorized by another statute to 
construct bridges and to levy a tax therefor. A statute clear 
and unambiguous on i t s face need not and cannot be interpreted 
by a court; only those statutes which are of a doubtful meaning 
are subject to the process of statutory construction. State 
v. Hocker, 201 N.W.2d 74 (Iowa 1972); Dingman v. Council B l u f f s , 
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249 Iowa 1121, 90 N.W2d 742 (1958). Section 455B.81 c l e a r l y 
l i m i t s the tax levy authorized therein both as to the maximum 
rate (6 3/4 cents per thousand d o l l a r s assessed value) and as 
to the property to which i t attaches ( a l l taxable property 
i n the county outside the incorporated l i m i t s of any c i t y ) . 

We conclude, therefore, that the tax authorized i n 
§ 455B.81 may be l e v i e d only upon taxable property i n the county 
outside the incorporated l i m i t s of any c i t y . 

Sincerely, 

CEP:dlt 



COURTS, JURY TRIAL COSTS: Sections 606.15(3) and 625.8, 
The Code 1979. Proper charge for jury t r i a l costs under 
§§ 606.15(3) and 625.8 i s f i f t e e n d o l l a r s . (Cleland to 
Sprinkle, Harrison County Magistrate, Magistrate, Harrison 
County, 2/17/81) #81-2-17(L) 

February 17, 1981 

Arlene Sprinkle 
Magistrate 
Harrison County 
Logan, IA 51546 

Dear Ms. Sprinkle: 

You have requested an Attorney General's Opinion regarding 
the following question: 

What i s the proper charge f o r jury t r i a l 
costs under §§ 606.15(3) and 625.8, The 
Code 1979? 

Court a u t h o r i t i e s should charge ten d o l l a r s pursuant 
to § 625.8, The Code 1979, and f i v e d o l l a r s pursuant to 
§ 606.15(3), The Code 1979, as costs f o r jury t r i a l s . Thus, 
the proper charge f o r jury t r i a l costs i s f i f t e e n d o l l a r s . 

Section 606.15(3) can be traced to §§ 2527 and 2531, 
The Code 1851. Sections 2527 and 2531 were part of chapter 136 
("Compensation of O f f i c e r s " ) . In general, chapter 136 e s t a b l i s h e d 
compensation f o r c e r t a i n o f f i c i a l s based on fees f o r services 
rendered. However, with regard to the c l e r k of court, i t i s 
not c l e a r whether the fees went to the clerk or to the county 
treasury. Section 2564, The Code 1851. Sections 2527 and 
2531 were apparently repealed nine years l a t e r as part of the 
1860 code r e v i s i o n . See Sections 4136, 4140, 4187, Revision of 
1860. In any event, e f f e c t i v e January 1, 1861, the salary f o r 
the clerk of court was abolished and the clerk was allowed to 
c o l l e c t fees as compensation ($1.50 fo r jury t r i a l s ) . Section 
430(1), Revision of 1860; See Boone County v. Wilson, 38 Iowa 372, 
373 (1874). 

It i s unclear what year the change to the present system 
took place but by 1897 the law provided that these fees be 
paid into the county treasury. Section 296, The Code 1897. 



Arlene Sprinkle 
Harrison County Magistrate 
Page 2 

Thus, the l e g i s l a t i v e h i s t o r y of § 606.15(3) in d i c a t e s that 
the f i v e d o l l a r fee therein provided f o r i s intended to 
reimburse the county f o r services that the c l e r k of court 
renders i n jury t r i a l s and f o r which the county pays. See 
Sections 340.1, 340.2, 340A.6, 606.19, The Code 1979. 

Section 625.8 can also be traced to chapter 136, The 
Code 1851. See Section 2545, The Code 1851. Section 2545 
set fees f o r both grand and p e t i t j u r o r s . This p r o v i s i o n was 
repealed under the Revision of 18 60, but was reenacted i n 18 62. 
1862 Session, 9th G.A., ch. 15, § 4. In 1874, t h i s p r o v i s i o n 
was amended to provide that the fee taxed as costs f o r a jury 
t r i a l would be per diem to the j u r o r s . 1874 Session, 15th 
G.A., ch. 32, § 1. This amendment, however, was repealed i n 
1876 and the o r i g i n a l section restored. 1876 Session, 16th 
G.A., ch. 39, §§ 1, 2. I t e x i s t s today i n s u b s t a n t i a l l y the 
same form as restored i n 1876. Thus, the l e g i s l a t i v e h i s t o r y 
of § 625.8 ind i c a t e s that the ten d o l l a r fee therein provided 
f o r i s intended to reimburse the county f o r services that jurors 
render i n jury t r i a l s and f o r which the county pays.. See 
Section 607.5, The Code 1979. 

It i s our opinion, therefore, that both the f i v e d o l l a r 
fee provided for i n § 606.15(3) and the ten d o l l a r fee provided 
f o r i n § 625.8~be taxed as costs i n jury t r i a l s since each i s 
intended to reimburse the county f o r separate and d i s t i n c t 
s e r v i c e s that are- provided i n jury t r i a l s and f o r which the 
county must pay. 

Sinc e r e l y , 

RICHARD L. CLELAND 
As s i s t a n t Attorney General 

RLC/cla 



AGRICULTURE: Criminal Law. Recordation of Conveyances 
of A g r i c u l t u r a l Real Property, § 558.44, The Code 1979. 
An action to enforce the provisions of § 55 8.44, The Code 
1979 i s a criminal prosecution. A v i o l a t i o n of § 558.44 
i s a simple misdemeanor and represents only one c r i m i n a l 
act regardless of the length of the v i o l a t i o n . (Hamilton 
to Soldat, Kossuth County Attorney, 2/17/81) #81-2-16(L) 

February 17, 1981 

Mr. Mark S. Soldat 
Kossuth County Attorney 
714 East State Street 
Algona, Iowa 50511 

Dear Mr. Soldat: 

You have requested an opinion of our o f f i c e concerning 
the construction of the enforcement p r o v i s i o n s of § 558.44, 
The Code 1979, which deals with the recordation of conveyances 
of a g r i c u l t u r a l land. 

Your f i r s t question concerns whether or not a v i o l a t i o n 
of § 558.44 constitutes a c r i m i n a l act or a c i v i l wrong. 
This question was the subject of a previous opinion of our 
o f f i c e , W i l l i t s to F r i s k , July 19, 1980, a copy of which 
i s enclosed for your b e n e f i t . In that opinion we opined 
that a v i o l a t i o n of § 558.44 i s c r i m i n a l i n nature and not 
a c i v i l wrong. 

Your second question concerns what type of a crime a 
v i o l a t i o n of § 558.44 i s . Section 701.2, The Code 1979, 
makes an act that i s p r o h i b i t e d by statute and punishable 
by a f i n e a p u b l i c offense. Therefore, a v i o l a t i o n of 
§ 558.44 i s a public offense. Section 701.7 requires that 
for an offense to be a felony, the statute must declare i t 
to be so and i f i t doesn't the crime i s a misdemeanor. Sec
t i o n 558.44 does not state that a v i o l a t i o n i s a felony 
therefore i t i s a misdemeanor. In a d d i t i o n , § 701.8 operates 
to make the v i o l a t i o n a simple misdemeanor. Therefore, a 
v i o l a t i o n of § 558.44 i s a simple misdemeanor. 

Your t h i r d question concerns whether a v i o l a t i o n of 
§ 558.44 that extends over a period of time, as most w i l l , 
should be considered as one aggragated c r i m i n a l act, or as a 
s e r i e s of separate d a i l y c r i m i n a l a c t s . I t i s our opinion 
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that any v i o l a t i o n of the act, regardless of the duration 
should be treated as one c r i m i n a l act. The language of 
the statute supports t h i s conclusion. The statute does 
however allow the fin e to be increased depending on the 
duration of the v i o l a t i o n . Of course, i f more than one 
transaction i s involved, then there may be the p o s s i b i l i t y 
of multiple offenses. 

The f a c t that a v i o l a t i o n of § 558.44 i s a c r i m i n a l 
act and not a c i v i l matter makes your questions 4 through 
7 moot and they are not addressed. 

Sincerely, 

NDH/ny 

Enc l . 



UNIFORM COMMERCIAL CODE: T r a n s i t i o n Continuation F i l i n g State
ments: § 554.11105(5)(a), 1979 Code of Iowa. When a f i n a n c i a l 
financing statement has been f i l e d at the county l e v e l p r i o r to 
January 31, 1975, on c o l l a t e r a l c o n s i s t i n g of equipment'used i n 
farming operations, or farm products, or accounts, contracts, 
r i g h t s , or general i n t a n g i b l e s a r i s i n g from or r e l a t i n g to the 
sale of farm products by a farmer, the t r a n s i t i o n continuation 
statement f i l e d pursuant to § 554.11105(5)(a) must be f i l e d 
within s i x months p r i o r to the exp i r a t i o n of the f i v e year period 
or i t s multiple, from the date of the o r i g i n a l county f i l i n g as 
contemplated by § 554.9403(3). (Ormiston to F a r r e l l , O f f i c e of 
Secretary of State, 2/17/81) #81-2-15(L) 

February 17, 1981 

Mr. Robert E. F a r r e l l , D irector 
Uniform Commercial Code D i v i s i o n 
Secretary of State 
Hoover State O f f i c e B u i l d i n g 
1300 East Walnut 
Des Moines, IA 50319 

Dear Mr. F a r r e l l : 

You have requested an o f f i c i a l opinion of the Attorney 
General on the issue of the proper date on which to f i l e a con
t i n u a t i o n statement under the t r a n s i t i o n a l f i l i n g s pursuant to 
§ 554.11105(5)(a). 

The issue that i s the subject of t h i s opinion a r i s e s i n a 
circumstance when c o l l a t e r a l c o n s i s t i n g of equipment used i n 
farming operations, or farm products, or accounts, contract 
r i g h t s , or general i n t a n g i b l e s a r i s i n g from or r e l a t i n g to the 
sale of farm products by a farmer i n an instance when the o r i g i 
nal financing statement was f i l e d at the county l e v e l p r i o r to 
January 31, 1975. 

The language of the statute states i n pertinent p a r t : 

a. F i l i n g s i n the o f f i c e of a county r e
corder which have not lapsed or been termi
nated p r i o r to January 1, 1975, r e t a i n t h e i r 
e f f e c t i v e n e s s unless subsequently lapsed or 
terminated u n t i l January 1, 1980; however, 
on or a f t e r January 1, 1975, continuation 
statements are not to be f i l e d i n the o f f i c e 
of a county recorder, and effe c t i v e n e s s can 
be continued only through the f i l i n g i n the 
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o f f i c e of the secretary of state of a f i n a n c 
ing statement which complies with section 
551.9402 or, i f f i l e d before January 1, 1980, 
with subsection 8; the e f f e c t i v e n e s s of such 
financing statements i s to be continued 
through continuation statements which comply 
with section 554.9403, subsection 3; a p r i o r 
county f i l i n g o r d i n a r i l y may be continued i n 
the o f f i c e of the secretary of state only i n 
the f i n a l s i x months of i t s e f f e c t i v e n e s s at 
the county l e v e l ; however, i f there were 
multiple f i l i n g s i n d i f f e r e n t counties with 
respect to the same secured t r a n s a c t i o n , the 
multiple f i l i n g s may be consolidated i n t o a 
s i n g l e f i l i n g i n the o f f i c e of the secretary 
of state i f any one of the multiple county 
f i l i n g s i s i n the f i n a l s i x months of i t s 
effectiveness at the county l e v e l ; .... 

§ 554.11105(5)(a), The Code, 1979 

The requirements of continuation statements are generally 
set f o r t h at § 554.9403(3). I t s t a t e s , i n part: 

Upon timely f i l i n g of the continuation s t a t e 
ment, the effectiveness of the o r i g i n a l 
statement i s continued f o r f i v e years a f t e r 
the l a s t date to which the f i l i n g was e f f e c 
t i v e whereupon i t lapses i n the same manner 
as provided i n subsection 2 unless another 
continuation statement i s f i l e d p r i o r t o such 
lapse. 

In that same section, the language asserts that a lapse of 
the financing statement may be avoided by a continuation s t a t e 
ment: 

A continuation statement may be f i l e d by the 
secured party within s i x months p r i o r to the 
e x p i r a t i o n of the f i v e year period s p e c i f i e d 
i n subsection 2. 

§ 554.9403(3), The Code, 1979 

Subsection 2 of § 554.9403(3) e x p l i c i t y states that: 

...a f i l e d financing statement i s e f f e c t i v e 
f o r a period of f i v e years from the date of 



Robert E. F a r r e l l , Director 
Page -3-

f i l i n g . The effectiveness of a f i l e d financ
ing statement lapses on the e x p i r a t i o n of 
the f i v e year period unless a continuation 
statement i s f i l e d p r i o r to the lapse. 

The c o n t r o l l i n g date that applied p r i o r to the t r a n s i t i o n 
f i l i n g s was the date of f i l i n g with the county recorder. A l 
though the f i l i n g s are now made e x c l u s i v e l y with the Secretary 
of State, there has been no p r o v i s i o n f o r any date other than 
the date of the o r i g i n a l county f i l i n g to be the e f f e c t i v e date. 
I t should further be noted that i n cases where the o r i g i n a l 
financing statement was f i l e d at the county l e v e l , that date 
i s i n s c r i b e d on the state l e v e l continuation statement by the 
O f f i c e of the Secretary of State. F i n a l l y , the O f f i c e of the 
Secretary of State has prepared an enclosure to return on impro
per f i l i n g s which sets f o r t h the appropriate date of f i l i n g . 

A continuation, i n order to be timely, must 
be f i l e d within s i x months p r i o r to the 
expira t i o n of the f i v e year period of e f f e c 
tiveness of the o r i g i n a l financing statement. 
Upon timely f i l i n g of the continuation state
ment, the effectiveness of the o r i g i n a l 
statement i s continued f o r f i v e years a f t e r 
the l a s t date to which the f i l i n g was e f f e c 
t i v e . When recontinuing a farm f i l i n g , use 
the o r i g i n a l county date of f i l i n g i n deter
mining the f i n a l s i x month period of e f f e c 
tiveness. 

In summation, the continuation statement f o r the t r a n s i t i o n a l 
f i l i n g s under § 554.11105(5)(a) must be f i l e d w ithin s i x months 
p r i o r to the expiration of the f i v e year period from the date of 
f i l i n g . The date of f i l i n g that i s contemplated by § 554.9304 
(3) (2) i s the date of the county f i l i n g . Since no p r o v i s i o n 
a l t e r s that statutory date, i t remains the c o n t r o l l i n g date even 
though the f i l i n g s are now made at a c e n t r a l l o c a t i o n with the 
Secretary of State. 

S i n c e r e l y yours, 

TAM B. ORMISTON 
A s s i s t a n t Attorney General 

cf 



MUNICIPALITIES: Residency Requirements — §§ 400.6(1), 400.9 
and 400.17, The Code 1979. Residency requirements cannot be 
imposed upon c i v i l service employees, other than p o l i c e and 
f i r e f i g h t e r s and c r i t i c a l employees. (Blumberg to Welsh, 
State Representative, 2/16/81) #81-2-14(L) 

February 16, 1981 

The Honorable Joe Welsh 
State Representative 
House of Representatives 
State Capitol 

LOCAL 

Dear Representative Welsh: 

We have your opinion request regarding a residency p o l i c y 
i n s t i t u t e d by the City of Dubuque for i t s employees. Pursuant 
to the p o l i c y , as of September 1, 1980, c e r t a i n l i s t e d 
employees s h a l l l i v e within the c i t y l i m i t s , and a l l new 
employees, as of that date, must l i v e within one and one-half 
miles of the c i t y l i m i t s . Employees already hired as of 
August 30, 1980, do not have to comply. However, the p o l i c y 
provides that i n order to receive a promotion an employee must 
comply with the residency requirement. There i s a further 
exception for employees of the a i r p o r t and s o l i d waste c o l l e c 
t i o n agency. They can l i v e within one and one-half miles of 
t h e i r work s i t e s . You ask whether such a p o l i c y i s l e g a l . 

The C i t y of Dubuque exceeds 15,000 population. Therefore, 
§ 400.6(1), The Code 1979, provides that the majority of i t s 
employees must be under c i v i l service. Section 400.17 pro
vides, i n pertinent part, for c i v i l service employees: 

Employees s h a l l not be required to be 
a resident of the c i t y i n which they are 
employed, but they s h a l l become a r e s i 
dent of the state at the time such 
appointment or employment begins and s h a l l 
remain a resident of the state during 
employment. C i t i e s may set reasonable 
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maximum distances outside of the corporate 
l i m i t s of the c i t y that policemen, firemen 
and other c r i t i c a l municipal employees may 
l i v e . 

Under § 400.17, only p o l i c e , f i r e , and other c r i t i c a l 
c i v i l servants can be required to abide by a reasonable r e s i 
dency requirement as a condition of employment. 

The p o l i c y i n question applies to persons hired a f t e r 
August 30, 1980, and to then e x i s t i n g employees who thereafter 
seek a promotion. The po l i c y i s p l a i n l y i n v a l i d with respect 
to persons hired a f t e r August 30, 1980, i n c i v i l service p o s i 
tions . 

An argument might be made that § 400.17 i s applicable only 
at the i n i t i a l h i r i n g stage and that a residency requirement i s 
permissible as a condition of promotion. Upon examination, how 
ever, that construction must be rejected. 

F i r s t , the precise wording of § 400.17 indicates the sug
gested d i s t i n c t i o n should be rejected. When r e f e r r i n g to the 
requirement J;hat a c i v i l servant be a resident of the state, 
the statute distinguishes between becoming and remaining a 
state resident. With respect to c i t y residence, however, the 
statute provides f l a t l y that "employees s h a l l not be required 
to.be a resident of the c i t y , " terms that suggest they are 
applicable to a l l periods of the employment r e l a t i o n s h i p . 

Second, we see ho reason, and none has been suggested, 
why the l e g i s l a t u r e would believe c i t y residency was i r r e l e 
vant to i n i t i a l h i r i n g but relevant to promotion. We w i l l not 
l i g h t l y a t t r i b u t e to the l e g i s l a t u r e a po s i t i o n of questionable 
r a t i o n a l i t y . 

F i n a l l y , we note that although a vacancy i n a c i v i l 
service p o s i t i o n generally must be f i l l e d by promotion from 
within, under ce r t a i n circumstances such a vacancy can be 
f i l l e d by an o r i g i n a l entrance examination. See, § 400.9(3). 
It would doubtless be a source of i r r i t a t i o n i f one person i n 
a p o s i t i o n were subjected to c i t y residency requirement and 
another i n the same p o s i t i o n not for no relevant reason. Again 
we cannot l i g h t l y assume the l e g i s l a t u r e intended such a r e s u l t 
For a l l these reasons, we conclude that § 400.17 precludes 
a p p l i c a t i o n of a c i t y residence requirement to c i v i l servants 
seeking promotion. 

http://to.be
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In Dubuque, the following employees are not covered by 
c i v i l service, pursuant to § 400.6(1): 

a. C i t y clerk, deputy c i t y clerk, c i t y 
s o l i c i t o r , a s s i s t a n t s o l i c i t o r , assessor, 
treasurer, auditor, c i v i l engineer, health 
physician, chief of p o l i c e , assistant chief 
of p o l i c e in departments numbering more than 
two hundred f i f t y members, market master, 
c i t y manager and administrative assistants 
to the manager. 

b. Laborers whose occupation requires no 
spe c i a l s k i l l or f i t n e s s . 

c. E l e c t i o n o f f i c i a l s . 

d. Secretary to the mayor or to any 
commissioner. 

e. Commissioners of any kind. 

f. . Casual employees. 

None of these employees would be subject to the statutory pro
h i b i t i o n of a c i t y residency requirement for c i v i l servants. 
Moreover, we have held that a residency requirement which bears 
a r a t i o n a l r e l a t i o n s h i p to a v a l i d l o c a l government purpose 
i s c o n s t i t u t i o n a l . Op.Att'yGen. #79-5-28. 

However, were a c i t y to impose a residency requirement 
upon n o n - c i v i l servants, but not upon c i v i l servants, a serious 
c o n s t i t u t i o n a l question would a r i s e . Unless there were 
r a t i o n a l grounds for the c l a s s i f i c a t i o n , the n o n - c i v i l servants 
would be denied equal protection of the laws. State v. Kyle, 
271 N.W.2d 689, 692 (Iowa 1978). Because we assume that the 
c i t y w i l l wish to reconsider the entire residency p o l i c y , how
ever, we need not decide a c o n s t i t u t i o n a l question which may 
well prove to be merely hypothetical. S i m i l a r l y , i t may prove 
unnecessary to address any equal protection issues that may 
ar i s e from the special provisions of the po l i c y r e l a t i n g to 
employees of the a i r p o r t and the s o l i d waste c o l l e c t i o n agency. 

In summary, residency requirements cannot be imposed upon 
c i v i l service employees, other than p o l i c e , f i r e f i g h t e r s and 
other c r i t i c a l employees. Imposition of a residency requirement 
only upon n o n - c i v i l service employees would r a i s e a s i g n i f i c a n t 
c o n s t i t u t i o n a l question which we need not now decide. 

Assistant Attorney General LB 



OPEN MEETINGS: The Iowa C i v i l R i g h t s Commission. S e c t i o n s 28A.1, 
28A.2(2), The Code 1981. The Iowa C i v i l R i g h t s Commission c o n d u c t s 
a m e e t i n g w i t h i n the meaning o f § 28A.2(2) when a m a j o r i t y of i t s 
members g a t h e r s a t the Iowa S t a t e P e n i t e n t i a r y t o o b t a i n i n f o r m a t i o n 
on the c i v i l r i g h t s c o n cerns o f i n m a t e s . ( S t o r k to R e i s , E x e c u t i v e 
D i r e c t o r , Iowa C i v i l R i g h t s Commission, 2/16/81) #81-2-13(L) 

February 16, 1981 

A r t i s R e i s 
E x e c u t i v e D i r e c t o r 
Iowa C i v i l R i g h t s Commission 
L O C A L 

Dear Ms. R e i s : 

You have r e q u e s t e d an o p i n i o n on the f o l l o w i n g m a t t e r : 

The Iowa C i v i l R i g h t s Commission p l a n s t o 
meet w i t h a group o f inmates a t t h e Iowa 
S t a t e P e n i t e n t i a r y . The purpose o f t h i s 
v e n t u r e i s t o p r o v i d e the Commission w i t h 
an o p p o r t u n i t y t o l i s t e n t o the c i v i l r i g h t s 
c o n c e r n s o f the inmates. Does t h i s c o n s t i t u t e 
a m e e t i n g under § 28A.2, The Code 1981? 

S e c t i o n 28A.2(2) p r o v i d e s : 

" M e e t i n g " means a g a t h e r i n g i n p e r s o n or by 
e l e c t r o n i c means, f o r m a l o r i n f o r m a l , o f a 
m a j o r i t y o f t h e members o f a g o v e r n m e n t a l 
body where t h e r e i s d e l i b e r a t i o n o r a c t i o n 
upon any m a t t e r w i t h i n t h e scope o f the g o v e r n 
m e n t a l body's p o l i c y - m a k i n g d u t i e s . M e e t i n g s 
s h a l l n o t i n c l u d e a g a t h e r i n g o f members o f a 
g o v e r n m e n t a l body f o r p u r e l y m i n i s t e r i a l o r 
s o c i a l p u rposes when t h e r e i s no d i s c u s s i o n o f 
p o l i c y o r no i n t e n t t o a v o i d the p u r p o s e s o f 
t h i s c h a p t e r . 

I n c o n s t r u i n g o r a p p l y i n g t h i s s t a t u t e , we must t a k e n o t e o f t h e 
l e g i s l a t i v e i n t e n t e x p r e s s e d i n § 28A.1 t h a t " [ a j m b i g u i t y i n 
the c o n s t r u c t i o n or a p p l i c a t i o n o f t h i s c h a p t e r s h o u l d be r e 
s o l v e d i n f a v o r o f openness. T e l e g r a p h H e r a l d , I n c . v. C i t y o f 
Dubuque, 297 N.W. 2d 529, 532 (Iowa 198~0~K 
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The L e g i s l a t u r e ' s d e f i n i t i o n o f "meeting" i s c o n f i n e d t o 
the f i r s t s e n t e n c e o f § 28A.2(2). I d . Four e s s e n t i a l elements 
a r e a p p a r e n t i n t h i s s e n t e n c e . F i r s t , t h e r e must be "a g a t h e r 
i n g " , w h i c h has b r o a d a p p l i c a t i o n due t o t h e f a c t t h a t i t may 
be f o r m a l as w e l l as i n f o r m a l and may be by e l e c t r o n i c means 
(e.g. t e l e p h o n e ) as w e l l as i n p e r s o n . Second, t h e g a t h e r i n g 
must i n v o l v e a " m a j o r i t y o f t h e members" o f t h e g o v e r n m e n t a l 
body. T h i r d , the m a j o r i t y o f members must g a t h e r f o r t h e purpose 
o f " d e l i b e r a t i o n o r a c t i o n " . F o u r t h , such d e l i b e r a t i o n o r a c t i o n 
must c o n c e r n a m a t t e r t h a t i s " w i t h i n the scope o f the g o v e r n 
m e n t a l body'"s p o l i c y - m a k i n g d u t i e s " . " --̂  

Assuming t h a t a m a j o r i t y o f the Commission g a t h e r s a t 
the p e n i t e n t i a r y , t h e f i r s t two elements n e c e s s a r y f o r a m e e t i n g 
a r e s a t i s f i e d . You i n d i c a t e t h a t t h e purpose o f such a g a t h e r i n g 
i s t o o b t a i n i n f o r m a t i o n on the c i v i l r i g h t s c o n c e r n s o f inmates. 
A c c o r d i n g l y , the g a t h e r i n g c l e a r l y f a l l s w i t h i n t h e scope o f t h e 
Commission's p o l i c y - m a k i n g d u t i e s under § 601A.5, w h i c h g e n e r a l l y 
i n c l u d e t h e i n v e s t i g a t i o n and s t u d y o f the e x i s t e n c e , c a u s e s , and 
e x t e n t o f d i s c r i m i n a t i o n i n p u b l i c i n s t i t u t i o n s . The q u e s t i o n o f 
whether t h e Commission's v i s i t t o t h e p e n i t e n t i a r y i s a m e e t i n g 
under C h a p t e r 28A t h e r e f o r e h i n g e s on the i s s u e o f whether the 
v i s i t i n v o l v e s " d e l i b e r a t i o n o r a c t i o n " . N e i t h e r t e rm i s d e f i n e d 
i n C h a p t e r 28A. ~" 

An e a r l i e r o p i n i o n o f t h i s o f f i c e d i s c u s s e d the meaning o f 
the t e rm " d e l i b e r a t i o n " : : 

The term " d e l i b e r a t i o n " i s d e f i n e d by Webster 
as "a d i s c u s s i o n and c o n s i d e r a t i o n by a group 
o f p e r s o n s o f t h e r e a s o n s f o r and a g a i n s t a 
measure." I n A c c a r d i v. Mayor & C o u n c i l o f 
C i t y o f No. WiTdwood, 386 A.2d 416 ( N . J . 1976), 
t h e New J e r s e y C o u r t , when c a l l e d upon t o 
d e t e r m i n e t h e meaning o f the term " d e l i b e r a - . 
t i o n s " i n t h a t s t a t e ' s s u n s h i n e law, e x p l a i n e d 
t h a t i t " i n c l u d e s the d i s c u s s i o n and e v a l u a 
t i o n " o f the f a c t s g i v i n g r i s e t o a body's 
d e c i s i o n . We a l s o n o t e h e r e , t h a t § 28A.1 
announces an a s s u r a n c e t o t h e p u b l i c t h a t t h e 
" b a s i s and r a t i o n a l e o f governmental d e c i s i o n s " 
w i l l be s u b j e c t t o p u b l i c e x a m i n a t i o n . .'• . . 
[ A c c o r d i n g l y ] , t h e term " d e l i b e r a t i o n " i n c l u d e s 
t h e d i s c u s s i o n and e v a l u a t i v e p r o c e s s e s o f such 
b o d i e s i n a r r i v i n g a t an e v e n t u a l d e c i s i o n o r 
p o l i c y . I n c o n t r a s t t o t h e exempted " m i n i s t e r i a l " 
d u t i e s o f a body, t h e t y p e s o f d u t i e s thus 
c o v e r e d by t h e s e terms a r e t h o s e i n v o l v i n g an 
e x e r c i s e o f d i s c r e t i o n o r judgment as t o t h e 
p r o p r i e t y o f an a c t p e r f o r m e d by the body. 
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Op. A t t y . Gen. #79-5-14'. The t e rm " a c t i o n " i s d e f i n e d by 
Webster as " t h e b r i n g i n g about o f an a l t e r a t i o n by f o r c e o r 
t h r o u g h a n a t u r a l agency" and, i n c o n n e c t i o n w i t h i t s synonym 
"deed" has a s h a r e d meaning o f "something done or e f f e c t e d . " 

These d e f i n i t i o n s i n d i c a t e t h a t the terms " d e l i b e r a t i o n " 
and " a c t i o n " a r e i n t e n d e d b o t h to have broad a p p l i c a t i o n and t o 
i n c l u d e g e n e r a l d i s c u s s i o n and/or c o n s i d e r a t i o n o f m a t t e r s 
p r e l i m i n a r y t o f i n a l d e c i s i o n - m a k i n g . P r o v i s i o n s i n C h a p t e r 28A 
s u p p o r t t h i s o b s e r v a t i o n . S e c t i o n 28A.2(2) does n o t r e q u i r e , as 
a c o n d i t i o n f o r a " m e e t i n g " , t h a t d e l i b e r a t i o n or a c t i o n by a 
g o v e r n m e n t a l body on a m a t t e r w i t h i n i t s p o l i c y - m a k i n g d u t i e s be 
e i t h e r f o r m a l or f i n a l i n any r e s p e c t . S e c t i o n 28A.1, however, 
does d e c l a r e t h a t the C h apter seeks t o a s s u r e " t h a t the b a s i s and 
r a t i o n a l e o f g o v e r n m e n t a l d e c i s i o n s , as w e l l as t h o s e d e c i s i o n s 
t h e m s e l v e s " a r e e a s i l y a c c e s s i b l e t o the p u b l i c . (emphasis added). 
Moreover, a m b i g u i t y i n t h e c o n s t r u c t i o n or a p p l i c a t i o n o f the 
Chapter i s t o be r e s o l v e d i n f a v o r o f openness. I d . 

P u r s u a n t t o the e x p r e s s i o n s o f l e g i s l a t i v e i n t e n t c o n t a i n e d 
i n C h a pter 28A and t h e d e f i n i t i o n s o f " d e l i b e r a t i o n " and " a c t i o n " , 
we c o n c l u d e t h a t a g o v e r n m e n t a l body charged w i t h a s t a t u t o r y duty 
of c o n d u c t i n g i n v e s t i g a t i o n s d e l i b e r a t e s or a c t s on a m a t t e r 
w i t h i n i t s p o l i c y - m a k i n g d u t i e s when a m a j o r i t y o f i t s members, 
meets t o o b t a i n - i n f o r m a t i o n from i n d i v i d u a l s p a r t i c i p a t i n g i n the 
i n v e s t i g a t i o n . A c c o r d i n g l y , the Iowa C i v i l R i g h t s Commission conduct 
a m e e t i n g w i t h i n the meaning o f § 28A.2(2) when a m a j o r i t y - o f i t s 
members g a t h e r s a t t h e Iowa S t a t e P e n i t e n t i a r y t o o b t a i n i n f o r m a t i o n 
on t h e c i v i l r i g h t s c o n c e r n s o f inmates. 

V e r y t r u l y y o u r s , 

. FRANK J'. STORK 
A s s i s t a n t A t t o r n e y G e n e r a l 

F J S : s h 



OPEN MEETINGS: The Iowa C i v i l R i g h t s Commission. S e c t i o n s 28A.1, 
28A.2C2), The Code 1981. The Iowa C i v i l R i g h t s Commission conducts 
a m e e t i n g w i t h i n the meaning o f § 28A.2(2) when a m a j o r i t y of i t s 
members g a t h e r s a t the Iowa S t a t e P e n i t e n t i a r y t o o b t a i n i n f o r m a t i o n 
on t h e c i v i l r i g h t s concerns o f i n m a t e s . ( S t o r k t o R e i s , E x e c u t i v e 
D i r e c t o r , Iowa C i v i l R i g h t s Commission, 2/16/81) #81-2-13(L) 

February 16, 1981 

A r t i s R e i s 
E x e c u t i v e D i r e c t o r 
Iowa C i v i l R i g h t s Commission 
L O C A L 

Dear Ms. R e i s : 

You have r e q u e s t e d an o p i n i o n on the f o l l o w i n g m a t t e r : 

The Iowa C i v i l R i g h t s Commission p l a n s t o 
meet w i t h a group o f inmates at the Iowa 
S t a t e P e n i t e n t i a r y . The purpose o f t h i s 
v e n t u r e i s t o p r o v i d e the Commission w i t h 
an o p p o r t u n i t y t o l i s t e n t o the c i v i l r i g h t s 
c o n c e r n s o f the inmates. Does t h i s c o n s t i t u t e 
a m e e t i n g under § 28A.2, The Code 1981? 

S e c t i o n 28A.2(2) p r o v i d e s : 

. : • . " M e e t i n g " means a g a t h e r i n g i n p e r s o n or by 
e l e c t r o n i c means, f o r m a l o r i n f o r m a l , o f a 
m a j o r i t y o f the members o f a governmental 
body where t h e r e i s d e l i b e r a t i o n or a c t i o n 
upon any m a t t e r w i t h i n the scope o f the g o v e r n 
m e n t a l body's p o l i c y - m a k i n g d u t i e s . M e e t i n g s 
s h a l l n o t i n c l u d e a g a t h e r i n g of members o f a 
g o v e r n m e n t a l body f o r p u r e l y m i n i s t e r i a l o r 
s o c i a l purposes when t h e r e i s no d i s c u s s i o n o f 
p o l i c y o r no i n t e n t t o a v o i d the p urposes o f 
t h i s c h a p t e r . 

I n c o n s t r u i n g o r a p p l y i n g t h i s s t a t u t e , we must t a k e n o t e o f the 
l e g i s l a t i v e i n t e n t e x p r e s s e d i n § 28A.1 t h a t " [ a ] m b i g u i t y i n 
the c o n s t r u c t i o n or a p p l i c a t i o n o f t h i s c h a p t e r s h o u l d be r e 
s o l v e d i n f a v o r o f openness. T e l e g r a p h H e r a l d , I n c . v. C i t y o f 
Dubuque, 297 N.W.2d 529, 532 (Iowa 1980). 
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The L e g i s l a t u r e ' s d e f i n i t i o n o f " m e e ting" i s c o n f i n e d t o 
t h e f i r s t s e n t e n c e o f § 28A.2(2). I d . Four e s s e n t i a l e l e m e n t s 
-are a p p a r e n t i n t h i s s e n t e n c e . F i r s t , t h e r e must be "a g a t h e r 
i n g " , w h i c h has b r o a d a p p l i c a t i o n due t o the f a c t t h a t i t may
be f o r m a l as w e l l as i n f o r m a l and may be by e l e c t r o n i c means 
(e.g. t e l e p h o n e ) as w e l l as i n p e r s o n . Second, the g a t h e r i n g , 
must i n v o l v e a " m a j o r i t y o f the members" o f t h e g o v e r n m e n t a l 
body. T h i r d , the m a j o r i t y o f members must g a t h e r f o r t h e p u r p o s e 
o f " d e l i b e r a t i o n o r a c t i o n " . F o u r t h , such d e l i b e r a t i o n o r a c t i o n 
must c o n c e r n a m a t t e r t h a t i s " w i t h i n the scope o f t h e g o v e r n 
mental, body ' s p o l i c y - m a k i n g d u t i e s " . " 

Assuming t h a t a m a j o r i t y o f the Commission g a t h e r s a t 
t h e p e n i t e n t i a r y , t h e f i r s t two elements n e c e s s a r y f o r a m e e t i n g 
a r e s a t i s f i e d . You i n d i c a t e t h a t the purpose o f such a g a t h e r i n g 
i s t o o b t a i n i n f o r m a t i o n on the c i v i l r i g h t s c o n c e r n s o f i n m a t e s . 
A c c o r d i n g l y , t h e g a t h e r i n g c l e a r l y f a l l s w i t h i n t h e scope o f the 
Commission's p o l i c y - m a k i n g d u t i e s under § 601A.5, w h i c h g e n e r a l l y 
i n c l u d e the i n v e s t i g a t i o n and s t u d y o f the e x i s t e n c e , c a u s e s , and 
e x t e n t o f d i s c r i m i n a t i o n i n p u b l i c i n s t i t u t i o n s . The q u e s t i o n o f 
whether th e Commission's v i s i t t o the p e n i t e n t i a r y i s a m e e t i n g 
under C h a p t e r 28A t h e r e f o r e h i n g e s on the i s s u e o f w h e t her t h e 
v i s i t i n v o l v e s " d e l i b e r a t i o n o r a c t i o n " . N e i t h e r t e r m i s d e f i n e d 
i n C h a p t e r 28A. 

An e a r l i e r o p i n i o n o f t h i s o f f i c e d i s c u s s e d t h e meaning o f 
the term " d e l i b e r a t i o n " : . 

The t e r m " d e l i b e r a t i o n " i s d e f i n e d by Webster 
-:: ' ; as "a d i s c u s s i o n and c o n s i d e r a t i o n by a group 

f-.? .. •'" • o f p e r s o n s o f t h e r e a s o n s f o r and a g a i n s t a 
' r ' / K m e a s u r e . " I n A c c a r d i v. Mayor & C o u n c i l o f 
V - "•' /. C i t y o f No. WiTdwood, 386 A. 2d 416 (N.J. 1976) , 

t h e New J e r s e y C o u r t , when c a l l e d upon t o 
d e t e r m i n e the meaning o f the t e rm " d e l i b e r a -

[ t i o n s " i n t h a t s t a t e ' s s u n s h i n e law, e x p l a i n e d 
_.• t h a t i t " i n c l u d e s the d i s c u s s i o n and e v a l u a 

t i o n " o f t h e f a c t s g i v i n g r i s e t o a body's 
d e c i s i o n . We a l s o n o t e h e r e , t h a t § 28A.1 
announces an a s s u r a n c e t o t h e p u b l i c t h a t t h e 
" b a s i s and r a t i o n a l e o f g o vernmental d e c i s i o n s " 
w i l l be s u b j e c t t o p u b l i c e x a m i n a t i o n . . . 
[ A c c o r d i n g l y ] , t h e term " d e l i b e r a t i o n " i n c l u d e s 
the d i s c u s s i o n and e v a l u a t i v e p r o c e s s e s o f such 
b o d i e s i n a r r i v i n g a t an e v e n t u a l d e c i s i o n o r 
p o l i c y . I n c o n t r a s t t o the exempted " m i n i s t e r i a l " 
d u t i e s o f a body, the t y p e s o f d u t i e s t h u s 
c o v e r e d by t h e s e terms a r e t h o s e i n v o l v i n g an 
e x e r c i s e of d i s c r e t i o n o r judgment as t o t h e 
p r o p r i e t y o f an a c t p e r f o r m e d by t h e body. 
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Op. A t t y . Gen. #79-5-14. The term " a c t i o n " i s d e f i n e d by 
Webster as " t h e b r i n g i n g about o f an a l t e r a t i o n by f o r c e o r 
t h r o u g h a n a t u r a l agency" and, i n c o n n e c t i o n w i t h i t s synonym 
"deed" has a sh a r e d meaning o f "something done or e f f e c t e d . " 

These d e f i n i t i o n s i n d i c a t e t h a t the terms " d e l i b e r a t i o n " 
and " a c t i o n " a r e i n t e n d e d b o t h t o have broad a p p l i c a t i o n and t o 
i n c l u d e g e n e r a l d i s c u s s i o n and/or c o n s i d e r a t i o n o f m a t t e r s 
p r e l i m i n a r y t o f i n a l d e c i s i o n - m a k i n g . P r o v i s i o n s i n C h a p t e r 28A 
s u p p o r t t h i s o b s e r v a t i o n . S e c t i o n 28A.2(2) does n o t r e q u i r e , as 
a c o n d i t i o n f o r a "me e t i n g " , t h a t d e l i b e r a t i o n or a c t i o n by a 
gov e r n m e n t a l body on a m a t t e r w i t h i n i t s p o l i c y - m a k i n g d u t i e s be 
e i t h e r f o r m a l o r f i n a l i n any r e s p e c t . S e c t i o n 28A.1, however, 
does d e c l a r e t h a t the Chapter seeks t o a s s u r e " t h a t t h e b a s i s and 
r a t i o n a l e o f gov e r n m e n t a l d e c i s i o n s , as w e l l as those d e c i s i o n s 
t h e m s e l v e s " a r e e a s i l y a c c e s s i b l e t o the p u b l i c . (emphasis added). 
Moreover, a m b i g u i t y i n t h e c o n s t r u c t i o n or a p p l i c a t i o n o f t h e 
Cha p t e r i s to be r e s o l v e d i n f a v o r o f openness. I d . 

Pu r s u a n t t o the e x p r e s s i o n s o f l e g i s l a t i v e i n t e n t c o n t a i n e d 
i n C h a pter 28A and the d e f i n i t i o n s o f " d e l i b e r a t i o n " and " a c t i o n " , 
we c o n c l u d e t h a t a go v e r n m e n t a l body charged w i t h a s t a t u t o r y d u t y 
of c o n d u c t i n g i n v e s t i g a t i o n s d e l i b e r a t e s or a c t s on a m a t t e r 
w i t h i n i t s p o l i c y - m a k i n g d u t i e s when a m a j o r i t y o f i t s members 
meets t o o b t a i n i n f o r m a t i o n from i n d i v i d u a l s p a r t i c i p a t i n g i n t h e 
i n v e s t i g a t i o n . A c c o r d i n g l y , the Iowa C i v i l R i g h t s Commission c o n d u c t s 
a m e e t i n g w i t h i n the meaning o f § 28A.2(2) when a m a j o r i t y o f i t s 
members g a t h e r s a t the Iowa S t a t e P e n i t e n t i a r y t o o b t a i n i n f o r m a t i o n 
on the c i v i l r i g h t s c o n c e r n s o f inmates. 

V e r y t r u l y y o u r s , 

•>• FRANK J . STORK 
A s s i s t a n t A t t o r n e y G e n e r a l 

F J S r s h 



MUNICIPALITIES: COMPATIBILITY: JUDICIAL MAGISTRATES. § 602.53(2). 
A part-time magistrate may serve as c i t y attorney i f the p o s i t i o n does 
not involve criminal prosecution. (Schantz to Schaefer, 2/11/81) 
#81-2-12(L) 

Magistrate Donavon D. Schaefer 
231 West Maple 
Cherokee, Iowa 

Dear Magistrate Schaefer: 

We have your opinion request of October 10, 1980, i n 
which you ask: 

I would appreciate an Opinion from your 
o f f i c e regarding the propriety of a 
part-time J u d i c i a l Magistrate also serv
ing as City Attorney for communities 
within his or her County. 

Other than the obvious c o n f l i c t involv
ing possible criminal charges t r i e d i n 
Magistrate Court, are there any c o n f l i c t s 
that would preclude my serving as City 
Attorney. 

This o f f i c e has previously issued an opinion concerning a 
magistrate also acting as c i t y attorney. On the assumption 
that the person would appear as c i t y attorney i n Magistrate's 
Court on criminal matters, i t was held that the two p o s i 
tions were incompatible. 1978 Op.Att'yGen. 10. Your question 
as we understand i t i s whether the same r e s u l t would obtain 
i f the duties of the c i t y attorney position did not include 
any criminal prosecution. 

The statutes establishing the magistrate system p l a i n l y 
contemplate that some part-time magistrates w i l l engage i n 
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private practice of law and that they may appear as counsel 
of record in l i t i g a t i o n pending i n that d i s t r i c t . 
Section 602.53(2) provides: 

If a j u d i c i a l magistrate appears as counsel 
for a c l i e n t i n a matter that i s within the 
j u r i s d i c t i o n of a magistrate, that matter 
s h a l l be heard only by a d i s t r i c t judge, a 
d i s t r i c t associate judge, or a j u d i c i a l 
magistrate appointed pursuant to § 602.51. 
A d i s q u a l i f i c a t i o n under t h i s section s h a l l 
be had upon motion of the j u d i c i a l magis
trate or of any party, either o r a l l y or i n 
writing, and the clerk s h a l l be advised to 
reassign the matter to a proper j u d i c i a l 
o f f i c e r . 

I t appears that the l e g i s l a t u r e foresaw the problem i n 
question and provided i t s solution. I t would follow that 
the common law compatibility doctrine should not provide a 
r i g i d obstacle to the practice i n question. A c i t y attorney 
could have a.: s u f f i c i e n t volume of l i t i g a t i o n before the 
courts that a p r a c t i c a l problem would emerge. I t appears, 
however, that such a problem should be handled administra
t i v e l y by the Chief Judge of the d i s t r i c t court rather than 
by a b a r r i e r to service of a magistrate as c i t y attorney. 

Sincerely, 

S o l i c i t o r General 

MES:ab 



MUNICIPALITIES: COMPATIBILITY: JUDICIAL MAGISTRATES. § 602.53(2). 
A part-time magistrate may serve as c i t y attorney i f the p o s i t i o n 
does not involve criminal prosecution. (Schantz to Nolte, J u d i c i a l 
Magistrate, 2/11/81) #81-2-11(L) 

The Honorable William W. Nolte 
J u d i c i a l Magistrate 
Post O f f i c e Box 121 
Dumont, Iowa 5062 5 

Dear Magistrate Nolte: 

We have your opinion request of September 9, 198 0, i n 
which you ask: 

I would l i k e to know what your opinion 
is" on a magistrate acting as a c i t y 
attorney i n matters which do not involve 
t r i a l s i n the magistrate's own court. 
Obviously, there i s a c o n f l i c t of i n t e r 
est for a magistrate to represent a c i t y 
on criminal matters which would come 
before the Magistrate Court. However, I 
was wondering i f i t i s acceptable for a 
magistrate to be a c i t y attorney in 
matters such as making up statutes, repre
sentation in c i v i l cases, etc., and wanted 
an opinion from you i n r e l a t i o n to same. 

This o f f i c e has previously issued an opinion concerning a 
magistrate also acting as c i t y attorney. On the assumption 
that the person would appear as c i t y attorney i n Magistrate's 
Court on cr i m i n a l matters, i t was held that the two posi
tions were incompatible. 1978 Op.Att'yGen. 10. Your question 
as we understand i t i s whether the same r e s u l t would obtain 
i f the duties of the c i t y attorney p o s i t i o n did not include 
any criminal prosecution. 

The statutes establishing the magistrate system p l a i n l y 
contemplate that some part-time magistrates w i l l engage i n 
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private p r a c t i c e of law and that they may appear as counsel 
of record i n l i t i g a t i o n pending i n that d i s t r i c t . 
Section 602.53(2) provides: 

If a j u d i c i a l magistrate appears as 
counsel for a c l i e n t i n a matter that 
i s within the j u r i s d i c t i o n of a 
magistrate, that matter s h a l l be heard 
only by a d i s t r i c t judge, a d i s t r i c t 
associate judge, or a j u d i c i a l magistrate 
appointed pursuant to § 602.51. A d i s 
q u a l i f i c a t i o n under t h i s section s h a l l 
be had upon motion of the j u d i c i a l magis
trate or of any party, either o r a l l y or i n 
writing, and the clerk s h a l l be advised to 
reassign the matter to a proper j u d i c i a l 
o f f i c e r . 

I t appears that the l e g i s l a t u r e foresaw the problem i n 
question and provided i t s solution. I t would follow that 
the common law compatibility doctrine should not provide a 
r i g i d obstacle to the practice i n question. A c i t y attorney 
could have a s u f f i c i e n t volume of l i t i g a t i o n before the 
courts that a p r a c t i c a l problem would emerge. I t appears, 
however, that such a problem should be handled administra
t i v e l y by the Chief Judge of the d i s t r i c t court rather than 
by a b a r r i e r to service of a magistrate as a c i t y attorney. 

You also requested our i n t e r p r e t a t i o n of House F i l e 668 
concerning the awarding of reasonable attorneys' fees i n 
c e r t a i n small claims cases. We have had a number of opinion 
requests from J u d i c i a l Magistrates. Some of these, i n c l u d 
ing t h i s question of yours, involve questions that are 
l i k e l y to be raised by parties i n the context of an adversary 
proceeding. For us to issue opinions on such questions r a i s e s 
concerns about t h i s o f f i c e invading the prerogatives of the 
j u d i c i a l branch. For that reason, af t e r consultation with 
the Chief J u s t i c e , we have adopted a p o l i c y of asking magis
trates to route such questions through the Chief Judge of 
t h e i r d i s t r i c t for screening. The court i s then informed 
about the pending question and we have some assurance that 
our response w i l l not be perceived as usurpation. 

Sincerely, 

Mark E. Schantz 
S o l i c i t o r General 

MES:ab 



COUNTIES AND COUNTY OFFICERS. Sections 111A.6, 13718, 137.20, 333.2, 
333.4, 333.5, 349.18 and 358B.10, The Code 1979. When the board of 
supervisors denies payment of a b i l l for which authorization p r i o r 
to issuance by the auditor i s required, the auditor has no authority 
to issue a warrant, even though the claim i s for a legitimate purpose 
and within budget appropriations. Unless some other Code provision 
authorizes an auditor to issue warrants without p r i o r supervisor 
approval, an elected o f f i c i a l whose claim was denied must seek a 
j u d i c i a l remedy to the denial by the board of payment. (Hagen to 
Davis, Scott County Attorney, 2/11/81) #81-2-10(L) 

Mr. William E. Davis 
Scott County Attorney 
416 West Fourth Street 
Davenport, Iowa 52801 

Dear Mr. Davis: 

We have received your request f o r an opinion from our 
o f f i c e concerning the r e s p o n s i b i l i t i e s of the county auditor 
when issuing warrants pursuant to § 333.2, The Code 1979: 

Except as otherwise provided, the 
auditor s h a l l not sign or issue any 
county warrant, unless the board of 
supervisors by recorded vote or 
resolution s h a l l have authorized the 
same, and every such warrant s h a l l 
be numbered and the date, amount, 
and the number of the same, and the 
name of the person to whom issued, 
s h a l l be entered i n a book to be 
kept i n his o f f i c e for that purpose. 
[Emphasis added.] 
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The duties of the county auditor as set out i n § 333.2, 
The Code 1979, require that the board of supervisors authorize 
warrants before they are issued by the auditor, unless some 
other Code provision provides an exception. For example, §§ 
333.3 and 333.4, The Code 1979, l i s t several b i l l s incurred by 
the county for which the auditor may issue warrants p r i o r to 
"audit" or approval by the board of supervisors, including 
expenses for d i s t r i c t court, fixed county expenses such as 
water, l i g h t and telephone charges, and s a l a r i e s and p a y r o l l s . 

Other county boards may have autonomous functions, and 
may be authorized by the Code to order the county auditor to 
issue warrants on t h e i r behalf. For example, the county 
conservation board c e r t i f i e s to the board of supervisors a tax 
levy, which when c o l l e c t e d , i s "paid into a separate and d i s 
t i n c t fund to be known as the county conservation fund, to be 
paid out upon the warrants drawn by the county auditor upon 
r e q u i s i t i o n of the county conservation board for the payment 
of expenses incurred i n carrying out the powers and duties of 
said conservation board." Section 111A.6, The Code 1979. 
While the board of supervisors have c e r t a i n f i s c a l responsi
b i l i t i e s concerning the county conservation fund, there i s no 
requirement, that the supervisors approve or authorize warrants 
to be drawn upon the order of the county conservation board, 
p r i o r to the time the auditor issues such warrants. Thus, 
warrants drawn upon the county conservation fund may be issued 
by the county auditor upon the order of the county conservation 
board, as an exception to § 33 3.2, The Code 1979. 

Similar exceptions to the requirement of p r i o r board of 
supervisor approval may be found elsewhere i n the Code. The 
county board of health i s empowered to draw upon the l o c a l 
health fund, which may include appropriations from the general 
fund of the county pursuant to § 137.20, The Code 1979. 

A l l moneys received by a county or d i s t r i c t 
for l o c a l health purposes from federal 
appropriations, from l o c a l taxation, from 
lic e n s e s , from fees for personal services, 
or from g i f t s , grants, bequests, or other 
sources s h a l l be deposited i n the l o c a l 
health fund. Expenditures s h a l l be made 
from the fund on order of the l o c a l board 
f o r the purpose of carrying out i t s duties. 

Section 137.18, The Code 1979. The board of l i b r a r y trustees 
for the county l i b r a r y receives tax l e v i e s for l i b r a r y maintenance 
purposes and may draw upon the fund on i t s own order, pursuant to 
§ 358B.10, The Code, 1979, which provides i n part: 
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A l l moneys received and set apart for 
the maintenance of such l i b r a r y s h a l l 
be deposited in the treasury of such 
county to the c r e d i t of the l i b r a r y fund, 
and s h a l l be kept by the treasurer separ
ate and apart from a l l other moneys, and 
paid out upon the orders of the board of 
trustees, signed by i t s president and 
secretary. 

These various county funds may be deemed to be i n the con
t r o l of the c e r t i f y i n g boards or e n t i t i e s empowered by Code 
provisions to draw upon them. The county board of supervisors 
i s vested with c e r t a i n f i s c a l r e s p o n s i b i l i t i e s which include 
approval of warrants issued by the county auditor. Thus, any 
warrant issued by the auditor, as an exception to the require
ment of § 333.2, The Code 1979, that the board of supervisors 
authorize i t s issuance, must be passed on at a l a t e r time by 
the supervisors, pursuant to § 333.5, The Code 1979: 

Audit by board. A l l b i l l s paid under 
the provisions of sections 333.2 to 
333.4 s h a l l be passed upon by the board 
of supervisors at the f i r s t meeting 
following such payment and s h a l l be 
entered on the minutes as other claims 
allowed by the board. [Emphasis supplied.] 

The approval of the issuance of these warrants by the board 
of supervisors i s a purely m i n i s t e r i a l act to keep the supervi
sors informed of proceedings i n each fund. There i s no d i s c r e 
t i o n vested i n the board of supervisors to allow or disallow a 
claim. The b i l l has been submitted and the warrant issued, so 
that the board of supervisors merely approves the issuance of 
the warrant and enters i t "on the minutes as other claims 
allowed by the board". When these b i l l s are allowed and entered 
on the minutes of the board's proceedings, they become subject 
to the publi c a t i o n requirement of § 34 9.18, The Code 1979: 

A l l proceedings of each regular, adjourned, 
or s p e c i a l meeting of boards of supervisors, 
including the schedule of b i l l s allowed, 
s h a l l be published immediately a f t e r the 
adjournment of such meeting of said boards, 
and the publication of the schedule of the 
b i l l s allowed s h a l l show the name of each 
i n d i v i d u a l to whom the allowance i s made 
and f o r what such b i l l i s f i l e d and the 
amount allowed thereon, except that names 
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of persons receiving r e l i e f from the 
county poor fund s h a l l not be pub
l i s h e d . The county auditor s h a l l 
furnish a copy of such proceedings 
to be published, within one week 
following the adjournment of the 
board, [Emphasis supplied.] 

When the board of supervisors denies payment of a b i l l 
for which authorization p r i o r to issuance by the auditor i s 
required, the auditor has no authority to issue a warrant, 
even though the claim i s for a legitimate purpose and within 
budget appropriations. See 1980 Op. Atty. Gen. #80-4-2. (A 
county board of supervisors cannot refuse to allow payment 
of a s p e c i f i c claim a r i s i n g within the approved budget of an 
elected county officeholder's o f f i c e , as long as the expendi
ture i s for a legitimate purpose and within budget l i m i t s . ) 
Unless some other Code provision authorizes an auditor to 
issue warrants without p r i o r supervisor approval, an elected 
o f f i c i a l whose claim was denied must seek a j u d i c i a l remedy 
to the denial by the board of payment; the auditor may not 
issue a warrant even upon the firm b e l i e f that board 
approval has been wrongfully withheld. 

I hope t h i s information i s h e l p f u l to you. 

Howard 0. Hagen 
Assistant Attorney General 

HOH/kap 



COUNTIES AND COUNTY OFFICERS: BID LETTING. A r t i c l e I I I , § 39A, 
Constitution of Iowa; Sections 23.2, 332.3(6), and 332.7, The Code 
1979. The Board of Supervisors i s not required to follow the 
advertisement and 'bidletting procedures set forth in § 332.7 , The 
Code 1979, when contracting for services of an a r c h i t e c t i n connec
tion with a project to construct or repair a county b u i l d i n g . 
(Hagen to Polking, C a r r o l l County Attorney, 2/11/81) #81-2-9(L) 

Mr. William G. Polking 
C a r r o l l County Attorney 
C a r r o l l , Iowa 51401 

Dear Mr. Polking: 

We have received your request for an opinion from t h i s 
o f f i c e concerning the authority of a county board of supervisors 
to contract with an architect or a r c h i t e c t u r a l firm for profes
sional services, without going through the bidding procedures 
s p e c i f i e d i n § 332.7, The Code 1979. 

The county board of supervisors, as the governing body 
of the county, i s empowered to "represent i t s county and have 
the care and management of the property and business" of the 
county, pursuant to § 332.3(6), The Code 1979. With the adop
tio n of the county home rule amendment to the Iowa Constitution 
i n 1978, Iowa Constitution, Art. I l l , § 39A, counties need no 
longer seek s p e c i f i c statutory authority to empower the conduct 
of i t s business. So long as the power exercised i s not one of 
taxation, and i s not inconsistent with any statutory p r o v i s i o n , 
county home rule brings the power within the purview of the 
county board of supervisors 1s authority. See 1979 Op.Atty.Gen. 
79-4-7. 

When a county undertakes to construct or repair a county 
bu i l d i n g at a cost exceeding $5,000.00, the contract may be 
entered pursuant to § 332.7, The Code 1979, "only after bid 
proposals for the construction or repair have been i n v i t e d by 
advertisement once each week for three consecutive weeks i n 
a l l of the o f f i c i a l newspapers of the county i n which the work 
i s to be done and under express written contract." A f t e r re
ceiving bids, "[e]ach contract for the repair or contruction 
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of a county building s h a l l be awarded to the lowest responsible 
bidder." [Emphasis supplied]. You have questioned whether a 
contract for the services of an arc h i t e c t i n connection with any 
construction or repair project must also be entered only a f t e r 
advertisement and bidding procedures pursuant to § 332.7, The 
Code 1979. 

In our opinion, advertisement and b i d - l e t t i n g i s not re
quired before the county enters a contract with an a r c h i t e c t 
or a r c h i t e c t u r a l firm, even when the estimated payment for ar
c h i t e c t u r a l services f ar exceeds $5,000.00. Several reasons 
for t h i s conclusion can be found i n statutory provisions and 
in the nature of the contract to be entered. F i r s t , § 332.7(1), 
The Code 1979, requires that "[t]he d e t a i l e d plans and s p e c i f i 
cations" for "constructing or repairing a court [sic] b u i l d i n g " , 
which can be produced only a f t e r a r c h i t e c t u r a l consultation, 
" s h a l l be on f i l e and open to public inspection i n the o f f i c e 
of the auditor of the county i n which the work i s to be done 
before advertisement for bids." C l e a r l y any contract for ar
c h i t e c t u r a l services must be entered long before the contract 
for the actual construction or repairs i s l e t for bids. See 
also § 23.2, The Code 1979. The b i d - l e t t i n g procedure would 
have to be construed twice, i f the separate a r c h i t e c t ' s contract 
was required to be bid under the procedure outlined i n § 332.7, 
and the county would be required to accept the "lowest responsi
ble bidder" for a r c h i t e c t u r a l services contract. Since many 
architects undertake a project on a percentage of cost of project 
fee basis, i t may be d i f f i c u l t to determine who i n fact i s the 
lowest bidder. Further, many considerations other than lowest 
monetary bid enter into a decision to engage the pro f e s s i o n a l 
services of an a r c h i t e c t , and i t i s doubtful that the term "re
sponsible" was intended to encompass factors including design 
proposals, professional reputation and aesthetic preferences. 
The language of § 332.7, The Code 1979, simply does not appear 
to contemplate that a r c h i t e c t ' s services w i l l be b i d . 

F i n a l l y , i t i s our understanding that the usual p r a c t i c e 
when engaging an ar c h i t e c t involves a modified " b i d - l e t t i n g " 
procedure, wherein advertisement concerning the general nature 
of a project i s d i s t r i b u t e d to a r c h i t e c t u r a l firms through the 
American I n s t i t u t e of Arc h i t e c t s , and presentations by prospec
t i v e a r c h i t e c t s may be received and considered p r i o r to the 
f i n a l s e l e c t i o n of a project a r c h i t e c t . 

In conclusion, i t i s our opinion that the county board of 
supervisors i s not required to follow the advertisement and bid-
l e t t i n g procedures set fo r t h i n § 332.7, The Code 1979, when 
contracting for the services of an arc h i t e c t i n connection with 
a project to construct or repair a county b u i l d i n g . We hope 
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t h i s information i s he l p f u l to you. 

HOWARD 0. HAGEN 
Assistant Attorney General 

HOH/ny 



COURTS: COURT OF APPEALS JUDGES: SOLEMNIZATION OF MARRIAGES. 
§ 595.10, The Code 1979. A judge of the Court of Appeals may 
solemnize a marriage. (Bennett to Johnson, State Representative, 
2/9/81) #81-2-8(L) 

February 9, 19 81 

The Honorable Robert M.L. Johnson 
State Representative 
State Capitol 

LOCAL 

Dear Representative Johnson: 

We are i n receipt of your recent request f o r an opinion 
on the question of whether a Court of Appeals judge may per
form a marriage ceremony. We conclude that they may. 

Chapter 595, The Code 197 9, l i s t s those persons who may 
solemnize marriages i n t h i s state. S p e c i f i c a l l y , i t states 
that marriages must be solemnized by: 

1. A judge of the Supreme or D i s t r i c t Court,.including 
a d i s t r i c t associate judge, or a j u d i c i a l magistrate. 

2. Some minister of the gospel, ordained and licensed 
according to the usages of his denomination. 

Section 595.10, The Code 1979. 

Section 595.10 does not s p e c i f i c a l l y include a reference 
to a judge of the Court of Appeals. However, we believe i t i s 
p l a i n that the l e g i s l a t u r e has expressed an intent to include 
a l l persons functioning i n a j u d i c i a l capacity. A provision 
s i m i l a r to § 595.10 has existed i n the Code since the Code of 
1851, and has been amended to include new categories of j u d i 
c i a l functionaries such as the " d i s t r i c t associate judge" 
and the " j u d i c i a l magistrate." 
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Second, we note that were we to adopt a construction of 
the statute that excluded judges of the Court of Appeals a 
serious c o n s t i t u t i o n a l question would be raised. In Redmond v. 
Carter, 247 N.W.2d 268, 274, the Supreme Court of Iowa held 
Art. V, § 18 of the Iowa Constitution unconstitutional as a 
denial of equal protection of the laws under the United States 
Constitution insofar as i t would have prevented a d i s t r i c t court 
judge from being e l i g i b l e for appointment to the Court of 
Appeals bench. Similar issues would be raised by a r e s t r i c t i v e 
construction here. It i s a well-accepted p r i n c i p l e of statu
tory construction that statutes should be construed to 
avoid doubts concerning t h e i r c o n s t i t u t i o n a l i t y . Iowa Nat. 
Indus. Loan Co. v. Iowa State Dpt. of Revenue, 224 N.W.2d 436, 
442 (Iowa 1974). ~ 

Although we are confident t h i s i s the better i n t e r p r e t a 
t i o n , i t might reassure some i f the l e g i s l a t u r e were to amend 
§ 595.10 expressly to provide that Court of Appeals judges 
are among those who may solemnize a marriage. 

Sincerely, 

Barbara Bennett 
Assistant Attorney General 



MOTOR VEHICLES: R a i l r o a d s ; S c h o o l s ; §§ 321.343, 321.252, 
The Code 1979. S e c t i o n 321.343 r e q u i r e s a s c h o o l bus d r i v e r 
t o s t o p , l o o k and l i s t e n b e f o r e c r o s s i n g any r a i l r o a d t r a c k 
at a highway grade c r o s s i n g , even i f i t appears t h a t the t r a c k 
i s n o t u s e d by r a i l t r a f f i c , u n l e s s a p o l i c e o f f i c e r o r a 
t r a f f i c s i g n a l , such as t h e EXEMPT s i g n , d i r e c t s or a l l o w s 
v e h i c l e s t o p r o c e e d . ( M u l l t o Benton, S t a t e S u p e r i n t e n d e n t o f 
P u b l i c I n s t r u c t i o n , 2/6/81) #81-2-6CL) 

Mr. R o b e r t D. Benton, Ed.D. 
S t a t e S u p e r i n t e n d e n t o f P u b l i c I n s t r u c t i o n 
Department o f P u b l i c I n s t r u c t i o n 
Grimes S t a t e O f f i c e B u i l d i n g 
Des Moines, Iowa 50319 

Dear Mr. Benton : 

You h a v e " r e q u e s t e d an o p i n i o n of the A t t o r n e y G e n e r a l on 
the f o l l o w i n g q u e s t i o n s : 

1. Must a s c h o o l bus d r i v e r s t o p the s c h o o l 
bus as o u t l i n e d i n S e c t i o n 321.343, The 
Code, i f the r a i l r o a d i s abandoned o r un
used , but the r a i l r o a d w a r n i n g s i g n and 
c r o s s b u c k s i g n r e m a i n i n p l a c e ? 

2. Must a s c h o o l bus d r i v e r s t o p the s c h o o l 
bus as o u t l i n e d i n S e c t i o n 321.343, The 
Code, i f t h e t r a c k s r e m a i n i n p l a c e , but 
the r a i l r o a d w a r n i n g s i g n and c r o s s b u c k 
s i g n have been removed? 

3. Must a s c h o o l bus d r i v e r s t o p the s c h o o l 
bus as o u t l i n e d i n S e c t i o n 321.343, The 
Code, i f t h e t r a c k s ana r a i l i ' o a d w a r n i n g 
s i g n and c r o s s b u c k s i g n r e m a i n i n p l a c e , 
but the EXEMPT s i g n i s u t i l i z e d ? 

In our o p i n i o n , the answer t o y o u r f i r s t two q u e s t i o n s i s " y e s " 
and t h e answer t o your t h i r d q u e s t i o n i s "no." These answers 
are b ased on our o p i n i o n t h a t u n d e r §321.343 a s c h o o l bus d r i v e r 
must s t o p , l o o k and l i s t e n b e f o r e c r o s s i n g any r a i l r o a d t r a c k 
at a highway grade c r o s s i n g , u n l e s s a p o l i c e o f f i c e r o r a t r a f 
f i c s i g n a l d i r e c t s v e h i c l e s t o p r o c e e d , even i f i t appea r s t h a t 
the r a i l i s not u t i l i z e d by r a i l r o a d t r a f f i c . 

S e c t i o n 321.343, The Code 1979, p r o v i d e s i n r e l e v e n t p a r t as 
f o l l o w s : 
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The driver of any motor vehicle carrying 
passengers for hire, or of any school bus or 
of any vehicle carrying explosive substances 
or flammable l i q u i d s or other hazardous 
materials . . . before crossing at grade any 
track of a r a i l r o a d , s h a l l stop such vehicle 
within f i f t y feet but not less than ten feet 
from the nearest r a i l of such r a i l r o a d and 
while so stopped s h a l l l i s t e n and look in 
both directions along such track for any 
approaching t r a i n , and for signals indicating 
the approach of a t r a i n , except as herein
a f t e r provided, and s h a l l not proceed u n t i l 
he can do so safely. 

No stop need be made at any such crossing 
where a police o f f i c e r or t r a f f i c - c o n t r o l 
signal d i r e c t s t r a f f i c to proceed. 

Section 321.343 i s a "law of the road" provision that 
imposes a greater duty of care on drivers of ce r t a i n vehicles 
than required of other drivers. It requires c e r t a i n drivers to 
stop, look and l i s t e n at ra i l r o a d crossings. Chicago, B & Q. R. 
Co. v. Ruan Transp. Corp., 171 F.2d 781, 788 (8th C i r . ) , cert, 
denied, 336 U.S.^953 (1949). 

A respectable argument can be made that the statute does not 
contemplate stops at unused tracks because obviously i t would be 
safe to proceed across. This statute, however, must be construed 
in l i g h t of the language used and the purpose of the l e g i s l a t i o n . 
State v. One Certain Conveyance, 1971 Honda 350, 211 N.W.2d 297, 
299 (Iowa 1973). The language of the statute does not provide 
for such an exception. 

It i s the presence of a r a i l r o a d track under 321.343 that 
requires a stop and not the posting of a r a i l r o a d crossbuck or 
advance warning sign. A r a i l r o a d track is in i t s e l f a warning of 
danger. It is always considered t r a i n time at a r a i l r o a d 
crossing and i t should be expected that a t r a i n may pass at any 
time. Chicago, B & Q. R. Co. v. Ruan Transp. Corp., 171 F.2d at 
7 85. The duty of a motorist regarding stopping, looking and 
li s t e n i n g i s not changed by the regular or i r r e g u l a r passing of a 
tr a i n . Kinghorn v. Pennsylvania R. Co., 47 F.2d 588, 592 (2nd 
Cir. 1931). 

Section 321.343 was construed in Chicago, B & Q. R. Co., v. 
Ruan Transp. Corp., 171 F.2d at 788. The court held that a 
driver of a gasoline transport truck was g u i l t y of contributory 
negligence for v i o l a t i n g §321.343 by c o l l i d i n g with a t r a i n at a 
railr o a d crossing. The court stated that: 
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. . . T h i s s t a t u t e must be r e a d t o mean t h a t 
t h e d r i v e r o f one o f the v e h i c l e s d e s c r i b e d 
s h a l l s t o p w i t h i n t h e d i s t a n c e s s p e c i f i e d 
where by l o o k i n g he can see and by l i s t e n i n g 
he can hear.' The command i s t h a t the d r i v e r 
s h a l l n o t p r o c e e d u n t i l he knows t h a t t o p r o 
ceed i s s a f e . N o t h i n g l e s s t h a n the u n d i v i d e d 
a t t e n t i o n o f t h e d r i v e r t o l o o k i n g and l i s t e n 
i n g i s c o m p l i a n c e w i t h t h e s t a t u t e . . . . He 
had no r i g h t t o assume what he c o u l d n o t know. 

171 F. 2d a t 788. 

A s t a t u t e comparable t o § 321.343 was c o n s i d e r e d i n Long v. 
Chicago.& N.W. Ry. Co., 256 Wis. 131, 40 N.W. 2d 548, 552 (1949) 
The c o u r t h e l d t h a t noncompliance w i t h the s t a t u t e i s n o t ex
cu s e d because the r o a d i s i c y . The c o u r t r e a s o n e d t h a t : 

On the p a r t o f the p l a i n t i f f on the o r a l 
argument and i n t h e b r i e f t h e r e was an a t t e m p t 
t o excuse the p l a i n t i f f ' s f a i l u r e t o s t o p as 
r e q u i r e d by t h e s t a t u t e , on t h e ground t h e 
r o a d was i c y . To excuse the p l a i n t i f f f r o m 
p e r f o r m i n g h i s s t a t u t o r y duty under t h e c i r 
cumstances o f t h i s case w o u l d amount t o n o t h i n g 
l e s s t h a n an amendment o f the s t a t u t e . The 
s t a t u t e makes no e x c e p t i o n s . A t r u c k d r i v e r 
i s r e q u i r e d under t h e s t a t u t e t o come t o a f u l l 
s t o p , n o t t o stop a t h i s d i s c r e t i o n . 

40 N.W. 2d a t 522. A c c o r d , M i l l e r v. Chic a g o R . I . & P. Ry. Co. 
40 N.W. 2d 324 (S.D. 1949) ( f a i l u r e zo s t o p h e l d n o t e x c u s e d by 
c o n c e r n f o r s a f e t y o f f o l l o w i n g v e h i c l e s ) . 

One s o l u t i o n t o the problem o f abandoned r a i l r o a d c r o s s i n g s 
i s p r o v i d e d f o r i n t h e l a s t p a r a g r a p h o f § 321.343. I t p r o v i d e s 
t h a t " [ n ] o s t o p need be made a t any such c r o s s i n g where a p o l i c e 
o f f i c e r o r a t r a f f i c - c o n t r o l s i g n a l d i r e c t s t r a f f i c t o p r o c e e d . " 
The Iowa Department o f T r a n s p o r t a t i o n p u r s u a n t t o § 321.252 and 
820 I.A.C. [06,K] § 2.1 has a d o p t e d the 19 78 N a t i o n a l Manual on 
U n i f o r m T r a f f i c C o n t r o l D e v i c e s f o r S t r e e t s and Highways as t h e 
Iowa Manual on U n i f o r m T r a f f i c C o n t r o l . D e v i c e s f o r S t r e e s and 
Highways [ h e r e i n a f t e r c i t e d as Iowa M a n u a l ] . A t r a f f i c e s i g n a l 
c o n t e m p l a t e d by the Iowa Manual i n such s i t u a t i o n s i s t h e 
"exempt" c r o s s i n g s i g n . 

S e c t i o n 8B-6, P a r t V I I I T r a f f i c C o n t r o l Systems f o r R a i l 
road-Highway Grade C r o s s i n g o f t h e Iowa Manual p r o v i d e s as f o l 
lows : 

When a u t h o r i z e d by l a w or r e g u l a t i o n a 
s u p p l e m e n t a l s i g n (R15-3) b e a r i n g the word 
EXEMPT may be u s e d b e l ow the C r o s s b u c k and 
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T r a c k s i g n s a t the c r o s s i n g , and s u p p l e m e n t a l 
s i g n (WlO-la) may be u s e d below the R a i l r o a d 
Advance Warning s i g n . • These s u p p l e m e n t a l 
s i g n s a r e t o i n f o r m d r i v e r s o f v e h i c l e s c a r 
r y i n g p a s s e n g e r s f o r h i r e , s c h o o l buses c a r 
r y i n g c h i l d r e n , o r v e h i c l e s c a r r y i n g flammable 
o r h a z a r d o u s m a t e r i a l s t h a t a s t o p i s n o t r e 
q u i r e d a t c e r t a i n d e s i g n a t e d g r a d c r o s s i n g s , 
e x c e p t when a t r a i n , l o c o m o t i v e , o r o t h e r r a i l 
r o a d equipment i s a p p r o a c h i n g o r o c c u p y i n g t h e 
c r o s s i n g o r the d r i v e r ' s v i e w o f the s i g n i s 
b l o c k e d . 

Thus, a v i s i b l e "exempt" c r o s s i n g s i g n e l i m i n a t e s t h e need f o r 
a s t o p u n l e s s a t r a i n i s a p p r o a c h i n g . 

I n summary, i t i s our o p i n i o n t h a t a s c h o o l bus d r i v e r i s 
r e q u i r e d under § 321.343 t o s t o p , l o o k and l i s t e n b e f o r e c r o s s i n g 
any r a i l r o a d t r a c k a t a highway g r a d e c r o s s i n g , even i f i t app e a r 
t h a t h e t r a c k i s n o t u s e d by r a i l t r a f f i c , e x c e p t when a p o l i c e 
o f f i c e r o r a t r a f f i c s i g n a l , s uch as the EXEMPT s i g n , d i r e c t s o r 
a l l o w s v e h i c l e s t o p r o c e e d . 

RICHARD E. MULL 
A s s i s t a n t A t t o r n e y G e n e r a l 



STATE OFFICERS AND DEPARTMENTS, Department of Health, Emergency 
Medical Technicians, Categorization of Advanced Emergency Medical 
Technicians Pursuant to Rules Adopted by the Board of Medical Ex
aminers. Sections 147A.1, 147A.4, 147A.6, 147A.8, The Code 1981. 
The Iowa Board of Medical Examiners possesses the statutory author
i t y to adopt r u l e s and regulations providing for the establishment 
of categories of advanced emergency medical care technicians (EMTs) . 
Pursuant to t h i s statutory authority, the Board may provide by r u l e 
for a category designated as EMT-D, allowing for the t r a i n i n g of a 
basic EMT to perform the advanced technique of cardiac d e f i b r i l l a 
t i o n . (Freeman to Pawlewski, Commissioner of Public Health) 

Norman L. Pawlewski 
Commissioner o f Pub l ic Health 
Iowa State Department of Health 
Lucas State Of f ice Bu i l d ing 
Des Moines, Iowa 50319 

Dear Commissioner Pawlewski: 

You have sought an opinion from our o f f i c e regarding a proposal made by 
the Emergency Me'dical Services Learning Resources Center, Un ive r s i ty o f 
Iowa Hospita ls and C l i n i c s , invo lv ing the t r a i n i n g of bas ic emergency 
medical technic ians (EMTs) in card iac d e f i b r i l l a t i o n procedures. Pursuant 
to th i s p roposa l , bas ic EMTs t ra ined to perform card iac d e f i b r i l l a t i o n 
procedures would be designated EMT-Ds, a s p e c i a l i z e d category of advanced 
emergency medical t echn ic i ans . Technicians c e r t i f i e d as advanced EMT-Ds 
would be allowed to perform t h i s , and only t h i s , p a r t i c u l a r advanced p ro 
cedure in add i t ion to those bas ic procedures for which they received c e r t i f 
i c a t i o n as bas ic EMTs. Your s p e c i f i c question i s whether th i s p roposa l , 
and any future proposals s i m i l a r to i t , might be implemented by modifying 
the rules and regulat ions adopted pursuant to author i ty granted under Chapter 
147A or whether the law i t s e l f must be amended to provide fo r such a p roposa l . 
An answer to your question requires an examination of the law, e s p e c i a l l y 
Chapter 147A, in r e l a t i o n to bas ic p r i n c i p l e s of admin is t ra t ive law and pro 
cedure. 

It i s a we l l - r ecogn ized p r i n c i p l e o f admin is t ra t ive law that agencies may do 
only that which the law allows them to do. "Admin i s t ra t ive bodies have only 
such power as i s s p e c i f i c a l l y conferred or i s to be neces sa r i l y impl ied from 
the s ta tute c r ea t ing them." Quaker Oats Co. v. Cedar Rapids Human Rights 
Commission, 268 N.W. 2d 862, 868 (Iowa 1978). Adminis t rat ive agencies exerc ise 
pure ly s t a tu to ry powers and, thus, warrant for the exerc ise of any claimed 
author i ty must be found wi th in the appropriate governing s ta tu te . Id. Chapter 
147A governs advanced emergency medical care , i nc lud ing paramedics. 

2/5/81 
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Another p r i n c i p l e o f admin is t ra t ive law that must be kept in mind concerns 
an agency's author i ty to adopt rules and regu lat ions . Sect ion 147A.4 man
dates that the Department o f Health and the Board o f Medical Examiners 
promulgate rules pe r ta in ing to the operat ion o f ambulance se rv i ces and 
rescue squad serv ices and to the c e r t i f i c a t i o n of advanced EMTs and para 
medics. While an agency may have the author i ty and/or the r e s p o n s i b i l i t y 
to adopt rules and r egu l a t i ons , such rules and r egu l a t i ons , to be v a l i d , 
must not be incons i s tent with e i t h e r s ta tutory language or l e g i s l a t i v e 
i n t e n t . Temple y. Vermeer Manufacturing Co . , 285 N.W.2d 157, 159 (Iowa 1979). 
Consequently, a ru le prov id ing fo r a s p e c i a l i z e d category o f advanced EMTs, 
whereby bas ic EMTs would be t r a ined to perform one or more advanced techniques , 
i s proper only i f i t i s w i th in the scope or in tent of Chapter 147A. A review
ing court w i l l f ind that a p a r t i c u l a r ru le was w i th in the agency's power to 
adopt i f a r a t iona l agency could conclude that the rule was w i th in i t s ' d e l e 
gated author i ty . Davenport Community School D i s t r i c t v. Iowa C i v i l Rights 
Commission, 277 N.W. 2d 907, 910 (Iowa 1979). 

To answer your p a r t i c u l a r ques t ion , an examination of Chapter 147A d e f i n i t i o n s 
i s e s s e n t i a l . Advanced emergency medical care i s defined to inc lude the 
fo l lowing medical procedures: 

a. Administ rat ion of intravenous s o l u t i on s . 
b. Gas t r i c or t racheal ' suct ion in tubat ion . 
c. Performance o f card iac d e f i b r i l l a t i o n . 
d. Administ rat ion of parentera l in j ec t ions of any 

o f the fo l lowing c lasses o f drugs: 
(1) -Antiarrhythmic agents; 
(2) Vago lyt ic agents; 
(3) Chronotropic agents; 
(4) Analgesic agents; 
(5) A l k a l i z i n g agents; 
(6) Vasopressor agents; 
(7) Ant iconvu ls ive agents; o r 
(8) Other drugs which may be deemed necessary by 

the superv i s ing p h y s i c i a n . 
e. Any other medical procedure designated by the board, 

by r u l e , as appropr iate to be performed by advanced EMTs and 
paramedics who have been t ra ined in the procedure. 

§147A.1, The Code(1981). This d e f i n i t i o n i s important because i t shows, when 
read in r e l a t i o n to other d e f i n i t i o n s , what an advanced EMT may do and what a 
bas ic EMT may not do; i t a l so shows, through subsection e, a l e g i s l a t i v e i n t e n t 
to place d i s c r e t i o n in the hands of the Board of Medical Examiners for de te r 
mining what procedures may be used by t r a ined advanced EMTs and paramedics. 
As noted b r i e f l y above, Chapter 147A has delegated r e s p o n s i b i l i t y to the Board, 
with the advice and ass is tance o f the Advanced Emergency Medical Care C o u n c i l , 
f o r promulgating rules for the c e r t i f i c a t i o n of advanced EMTs and paramedics. 
§147A.4(2) , The Code. 
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A basic EMT i s defined as fo l lows : 

"Bas ic EMT" means an ind iv idua l who has s a t i s f a c t o r i l y 
completed the United States department of t r anspo r t a t i on ' s 
prescr ibed course for bas ic EMTs, as modif ied for th i s 
s t a t e , and adopted by rule by the board, and has complied with 
any add i t iona l requirements e s tab l i shed by the board, but who 
i s not c e r t i f i e d to perform any of the procedures l i s t e d in 
subsecti on 1. 

§147A.1(3) [Emphasis added]. An advanced EMT i s defined as fo l lows : 

"Advanced EMT" means an i nd i v i dua l t ra ined to provide advanced 
emergency medical care , and who has been issued an advanced 
EMT c e r t i f i c a t e by the board. 

§147A.1(4) [Emphasis added]. A d e f i n i t i o n i s , l i k ew i se , given for a pa ra 
medic. 

"Paramedic" means an ind iv idua l t ra ined in a l l areas o f advanced 
emergency medical care , and who has been i ssued a paramedic c e r 
t i f i c a t e by the board. 

§147A.1(5) [Emphasis added]. The underl ined port ions provide an under
standing o f l e g i s l a t i v e in tent in r e l a t i o n to your p a r t i c u l a r ques t ion . 

A bas ic EMT i s c l e a r l y a person who cannot perform any o f the advanced pro 
cedures defined by the Code or by rules adopted by the Board o f Medical 
Examiners. On the other hand, a paramedic i s c l e a r l y a person t ra ined in 
al1 areas of advanced emergency medical care. In de f in ing an advanced EMT, 
the l e g i s l a t u r e chose not to use the same language as i t used to define a 
paramedic; r a ther , i t determined that an advanced EMT i s one t ra ined to 
provide emergency medical care . That d e f i n i t i o n , un l ike the one for para 
medics, does not require that an advanced EMT be t r a ined in al 1 areas of 
advanced emergency medical care . 

In asce r ta in ing l e g i s l a t i v e i n t e n t , a s tatute must be read as a whole and 
each p rov i s ion o f a s ta tute must be read in r e l a t i o n to a l l o f i t s other p ro 
v i s i ons . See C i t y of Pes Moines, v. E l l i o t t , 267 N.W. 2d 44, 45 (Iowa 1978). 
These three above d e f i n i t i o n s , when read in r e l a t i o n to each other , s t rong ly 
ind ica te that the l e g i s l a t u r e intended an advanced EMT to be a person t r a ined 
in one or some areas of advanced care , beyond the bas ic EMT l eve l but not 
reaching the paramedic l e v e l . 

Other prov i s ions of Chapter 147A support th is conc lus ion . Sect ion 147A.6(1) 
provides that the Board o f Medical Examiners s h a l l i ssue c e r t i f i c a t e s to 
advanced EMTs and paramedics " a t t e s t i n g to the q u a l i f i c a t i o n s o f any i n d i v i d 
ual who has met a l l o f the requirements for a s p e c i f i c EMT category which are 
es tab l i shed by the ru les promulgated under §147A.4(2)." Provid ing for c a t 
ego r i za t i on adds strong force to the argument that an advanced EMT need not be 
t ra ined i n a l l areas o f advanced emergency ca re . Furthermore, §147A.8(1) s tates 
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that a proper ly c e r t i f i e d advanced EMT or paramedic possesses author i ty to 
" [ r ]ender advanced emergency medical ca re , rescue, and r e s u s c i t a t i o n se rv i ces 
in those areas for which he or she i s c e r t i f i e d as defined and approved i n 
accordance with the rules of the board . " Again, c e r t i f i c a t i o n of an advanced 
EMT to perform only c e r t a in advanced functions c l e a r l y appears to be intended-
by the l e g i s l a t u r e . 

Sections 147A.6(1) and 147A.8(1) above, when read in conjunction with 147A.1 
( l ) (e ) and 147A.4(2), fur ther show the in tent of the l e g i s l a t u r e to place 
author i ty in the hands of the Board o f Medical Examiners to adopt rules and 
regu lat ions concerning the c e r t i f i c a t i o n of advanced EMTs i n whatever categor ies 
are deemed appropriate by the Board. The Board, i t should be r e c a l l e d , promul 
gates such rules with the advice of the Emergency Medical Care Counc i l . §147A. 
4(2), The Code. 

As a r e s u l t o f the above a n a l y s i s , i t i s the opinion o f our o f f i c e that the 
establ ishment of an advanced EMT-D category a l lowing a bas ic EMT to be t r a ined 
in the advanced technique o f card iac d e f i b r i l l a t i o n may be done by the Board o f 
Medical Examiners, with the advice o f the Emergency Medical Care Counc i l , pur 
suant to proper ly promulgated ru l e s . An EMT-D, by v i r tue o f h is or her l i m i t e d 
c e r t i f i c a t i o n , would be authorized to p rac t i ce only one advanced emergency care 
technique - card iac d e f i b r i l l a t i o n - unless the Board at a l a t e r time broadens 
the t r a i n i n g and c e r t i f i c a t i o n scope o f the EMT-D category. In r e l a t i o n to th i s 
l a t t e r p o i n t , i t might be mentioned that §147A.8(2) does not give a l l advanced 
EMTs the author i ty to administer parentera l medicat ions; ra ther such p r a c t i c e 
may be performed only by proper ly c e r t i f i e d advanced EMTs and paramedics. 
§147A.8, The Code. 

S i m i l a r future proposals might a lso be adopted pursuant to ru le so long as such 
proposals do not exceed the d e f i n i t i o n a l or rule-making scope o f Chapter 147A. 
Of course, the p ropr i e ty o f future proposals would nece s s a r i l y have to be 
examined a f t e r these proposals were fo rmal i zed ; our o f f i c e renders no f i rm s t a t e 
ment o f opinion on future proposals beyond the general statement noted above. 

S i n c e r e l y , 

'{JEANINE FREEMAN 
Ass i s t an t Attorney General 

J F : d j c 



REAL PROPERTY/Subdivision P l a t t i n g / S p e c i a l Assessment 
§ § 409., 409.9, 384.61, The Code 1979. A t r a c t o f l a n d 
i n a c i t y w h i c h i s s u b j e c t t o a s p e c i a l assessment l i e n 
cannot be s u b d i v i d e d i n t o t h r e e o r more p a r t s u n t i l t h e 
s p e c i a l assessment i s p a i d . (Ovrom t o Kopecky, L i n n 
County A t t o r n e y , 2/4/81) #81-2-2(L) 

February 4, 1981 

Mr. Eugene Kopecky 
L i n n County A t t o r n e y 
L i n n County Courthouse 
Cedar R a p i d s , Iowa 52401 

Dear Mr. Kopecky: 

T h i s i s i n r e s p o n s e t o your r e q u e s t f o r an o p i n i o n 
c o n c e r n i n g s u b d i v i s i o n o f l a n d w h i c h i s s u b j e c t t o a 
s p e c i a l assessment l i e n f o r p u b l i c improvements. You 
p o i n t out t h a t t h e s u b d i v i s i o n p l a t t i n g law, C h a p t e r 409, 
Code o f Iowa, 1979, seems t o p r o h i b i t s u b d i v i s i o n o f l a n d 
w h i c h i s encumbered w i t h a s p e c i a l assessment l i e n , w h i l e 
a p r o v i s i o n i n t h e c i t y f i n a n c e law, § 384.61, seems t o 
a u t h o r i z e i t . I t i s our o p i n i o n t h a t l a n d w h i c h i s s u b j e c t 
t o s p e c i a l assessment l i e n cannot be s u b d i v i d e d i n t o t h r e e 
o r more p a r t s u n t i l t h e s p e c i a l assessment i s p a i d . 

C h apter 409 r e q u i r e s p r o p r i e t o r s o f urban t r a c t s w h i c h 
a r e s u b d i v i d e d i n t o t h r e e o r more p a r t s t o f i l e a p l a t o f 
the s u b d i v i s i o n p r i o r t o t h e s a l e o f any l o t s . S e c t i o n 409.1, 
The Code 1979. S e c t i o n 409.9 r e q u i r e s t h a t t h e p l a t be 
accompanied by an o p i n i o n from an a t t o r n e y t h a t t h e l a n d 
p l a t t e d i s " f r e e from encumbrance," a c e r t i f i c a t e f r om 
the c o u n t y t r e a s u r e r t h a t i t i s " f r e e from t a x e s , " and 
c e r t i f i c a t e s from t h e c l e r k o f c o u r t and t h e c o u n t y r e c o r d e r 
t h a t i t i s f r e e f rom l i e n s and encumbrances as shown by 
t h e r e c o r d s on f i l e i n t h e i r o f f i c e s . A s p e c i a l assessment 
f o r p u b l i c improvements becomes a l i e n on t h e p r o p e r t y from 
the time t h e p l a t and assessment s c h e d u l e a r e f i l e d w i t h 
t h e c o u n t y a u d i t o r . § 384.65(5). The e x i s t e n c e o f a 
s p e c i a l assessment l i e n would p r e c l u d e t h e l o t s f r om 
b e i n g f r e e from encumbrance as r e q u i r e d under § 409.9, 
w h i c h would mean t h a t t h e p l a t c o u l d not be r e c o r d e d and 
t h e l a n d c o u l d n o t be s u b d i v i d e d . 
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S e c t i o n 384.61 s t a t e s : 

I f an owner o f p r o p e r t y s u b j e c t t o 
s p e c i a l assessment d i v i d e s the p r o p e r t y 
i n t o two o r more l o t s , and i f t h e p l a n 
o f d i v i s i o n i s approved by t h e c o u n c i l , 
he may d i s c h a r g e t h e l i e n upon any o f 
th e l o t s by payment o f t h e amount u n p a i d , 
c a l c u l a t e d as d e t e r m i n e d by t h e c o u n c i l . 

You ask i f t h e b o a r d o f s u p e r v i s o r s o r c i t y c o u n c i l c o u l d 
s p r e a d a s p e c i a l assessment among l o t s e s t a b l i s h e d by a 
s u b d i v i s i o n p l a t , and i f t h e c o u n t y r e c o r d e r c o u l d a c c e p t 
a s u b d i v i s i o n p l a t w h i c h showed t h e l o t s s u b j e c t t o s p e c i a l 
assessment l i e n . We t h i n k t h a t Chapter 409 p r o h i b i t s 
t h e s e a c t i o n s . I f t h e l e g i s l a t u r e had i n t e n d e d t o c r e a t e 
an e x c e p t i o n t o § 409.9 f o r s p e c i a l assessments i t w o u l d 
have done so e x p r e s s l y i n C h a p t e r 409, as i t d i d i n 
§ 409.48 ( p r o v i s i o n t h a t f i l i n g a s u b d i v i s i o n p l a t w i l l 
n o t r a i s e t h e a s s e s s e d v a l u e o f t h e t r a c t f o r t a x a t i o n 
n o t a p p l i c a b l e t o s p e c i a l a s s e s s m e n t s ) . 

The two Code p r o v i s i o n s a r e concerned w i t h d i f f e r e n t 
m a t t e r s . S e c t i o n 384.61 i s i n t h e p o r t i o n o f t h e Code 
d e a l i n g w i t h c i t y f i n a n c i n g o f p u b l i c improvements. I t 
a l l o w s t h e owner o f a t r a c t w h i c h i s s u b j e c t t o s p e c i a l 
assessment l i e n t o d i v i d e t h e t r a c t and a p p o r t i o n t h e 
l i e n between t h e l o t s c r e a t e d w h i c h would o t h e r w i s e be 
on t h e e n t i r e p r o p e r t y . C h apter 409, on t h e o t h e r hand, 
c o n t a i n s the comprehensive r e q u i r e m e n t s f o r s u b d i v i s i o n 
and p l a t t i n g o f l a n d i n t o t h r e e o r more p a r t s . One o f 
i t s major p u r p o s e s i s t o en s u r e t h a t t h e l o t s s o l d by t h e 
p r o p r i e t o r a r e f r e e and c l e a r o f a l l encumbrances. I t 
seems v e r y u n l i k e l y t h a t t h e l e g i s l a t u r e w o u l d have 
i n t e n d e d t o c r e a t e an e x c e p t i o n t o t h e comprehensive 
s u b d i v i s i o n p l a t t i n g law c o n t a i n e d i n C h a p t e r 409 by 
a p r o v i s i o n i n t h e c i t y f i n a n c i n g s t a t u t e . The e f f e c t o f 
t h i s c o n s t r u c t i o n i s t h a t § 384.61 would be o p e r a t i v e o n l y 
where a c i t y t r a c t i s d i v i d e d i n t o two l o t s , s i n c e s u b d i 
v i s i o n i n t o t h r e e o r more l o t s i s s u b j e c t t o t h e p r o v i s i o n s 
o f C h a p t e r 409. 

I t i s t h e r e f o r e o ur o p i n i o n t h a t t h e c i t y c o u n c i l can 
a p p o r t i o n a s p e c i a l assessment when a l o t i s d i v i d e d i n t o 
two p a r t s , and t h e owner can remove the l i e n f r o m one o f the 
l o t s by payment o f t h e s p e c i a l assessment t h e r e o n under 
§ 384.61. However, when a c i t y l o t i s d i v i d e d i n t o t h r e e o r 
more p a r t s , C h a p t e r 409 r e q u i r e s t h a t t h e owner pay o f f the 
e n t i r e s p e c i a l assessment so t h a t the l a n d w i l l be f r e e o f 
encumbrance p r i o r t o s a l e .of any l o t s . T h e r e f o r e t h e c i t y 
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c o u n c i l c o u l d n o t a p p o r t i o n t h e s p e c i a l assessment on a 
t r a c t w h i c h i s d i v i d e d i n t o t h r e e o r more p a r t s . The same 
would be t r u e f o r a.board o f s u p e r v i s o r s when i t c o n s i d e r s a 
r u r a l s u b d i v i s i o n . A county r e c o r d e r cannot a c c e p t a 
s u b d i v i s i o n p l a t w h i c h shows t h e l a n d s u b j e c t t o s p e c i a l 
assessment because Chapter 409 r e q u i r e s t h a t a p l a t be 
accompanied by an a t t o r n e y ' s o p i n i o n t h a t the l a n d i s f r e e 
o f encumbrance w h i c h would i n c l u d e a s p e c i a l assessment 
l i e n . A c c o r d , M a r s h a l ' s Iowa T i t l e O p i n i o n s , S e c t i o n 14.1(H-1) 
(Second Ed. 1978)T 

S i n c e r e l y 

ELIZA OVROM 
A s s i s t a n t A t t o r n e y G e n e r a l 
E n v i r o n m e n t a l P r o t e c t i o n D i v i s i o n 

E0:.rcp 



MOTOR VEHICLES — Maximum mechanical operation Section 
321.225, The Code 1979. City buses are considered commercial 
vehicles for hire under Section 321.225. Consequently, c i t y bus 
operators are subject to the maximum operation requirements set 
out in Section 321.225. (Miller to Rush, State Senator, 2/4/81) 
#81-2-l(L) 

February 4, 1981 

Dear Senator Rush: 

We have received your request for an attorney general's 
opinion on whether Section 321.225, The Code 1979, i s applicable 
to c i t y bus operators. 

The key question is whether a c i t y bus should be considered 
a "commercial vehicle for hire" under Section 321. 225.-'- Chapter 
321, The Code 197-9, does not define a commercial vehicle. 
However, Subsection 321.1(1), The Code 1979, does define vehicle, 
in that: 

'Vehicle' means every device in, upon, or by 
which any person or property is or may be 
transported or drawn upon a highway. 
'Vehicle' does not include: 
a. Any device moved by human power 
b. Any device used exclusively upon s t a t i o n 
ary r a i l s or tracks. 
c. Any steering axle, d o l l y , or other i n t e 
gral part of another vehicle, except an 
a u x i l i a r y axle as defined in subsection 69, 
which in and of i t s e l f is incapable of com
mercially transporting any person or property 
but i s used primarily to support another 
vehicle. 

1 Section 321.225 Maximum mechanical operation. Uo person 
s h a l l operate a commercial vehicle for hire for more than a 
period of twelve hours out of any period of twenty-four hours 
upon the highways of this state without being relieved from duty 
for ten consecutive hours and where a driver puts in twelve hours 
of driving out of any period of twenty-four hours, though not 
consecutive he must be given at least eight hours off duty. 
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d. Any i n t e g r a l part of a truck tractor or 
road t r a c t o r which i s mounted on the frame of 
the truck tractor or road tractor immediately 
behind the cab and which may be used to 
transport persons and property but which 
cannot be drawn upon the highway by the truck 
tractor or another motor vehicle. 

Unless a p a r t i c u l a r c i t y bus would f a l l within one of the 
enumerated exclusions, i t would be considered a vehicle for 
purposes of Chapter 321. 

Next i t must be determined what is encompassed by the term 
"commercial." Commercial, which i s derived from and pertains to 
commerce, has no established d e f i n i t i o n . Often i t becomes a 
matter of j u d i c i a l interpretation or l e g i s l a t i v e intent in 
determining the p a r t i c u l a r scope of the term. It has been stated 
that: 

[Commerce] i s given d i f f e r e n t meanings under 
varying circumstances in the interpretation 
of c e r t a i n statutes and doctrines. It has 
been stretched out of a l l proportion in some 
instances and contracted in others. In the 
main, i t should be declared to mean that 
which the l e g i s l a t u r e had in mind by i t s use 
in the p a r t i c u l a r statute under 
consideration. 

Colorado Contractors Ass'n v. Public U. Com'n., 262 P.2d 266, 269 
(Col. 1953). 

Generally, commerce has taken on a broad meaning under both 
federal and state i n t e r p r e t a t i o n . This has included various 
phases of transportation. The United States Supreme Court in 
Gloucester Ferry Co. v. Pennsylvania, 114 U.S. 196, 29 L.Ed. 158, 
5 S.Ct. 826 (1885), stated that "commerce among the states 
consists of intercourse and t r a f f i c between t h e i r c i t i z e n s , and 
includes the transportation of persons and property . . . as well 
as the purchase, sale and exchange of commodities." In Edwards 
v. C a l i f o r n i a , 314 U.S. 160, 86 L.Ed 119, 62 S.Ct. 164 (1941), 
the Court ruled that " i t i s s e t t l e d beyond question that the 
transportation of persons i s 'commerce' within the meaning of 
[ A r t i c l e 1, §8 of the Constitution]." 

The Iowa Supreme Court has also taken an expansive 
interpretation of the term "commerce" which has included the 
transportation of passengers. In State v. Western Transp. Co., 
241 Iowa 896, 43 N.W.2d 739 (1950), the Court ruled that, 
"'transportation' and 'commerce1 are not necessarily 
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interchangeable. Commerce is the broader term. It means 
intercourse and is not limited to transportation which is a part 
of commerce. Commerce includes phases of intercourse other than 
transportation." This was followed by Bruce Motor Freight v. 
Lauterbach, 247 Iowa 956, 77 N.W.2d 613 (1956), where i t was 
stated that "transportation covers passengers and personal 
property." I t is well established that vehicles transporting 
passengers or property would be considered commercial in nature. 

As previously stated, however, the actual d e f i n i t i o n of 
commerce for purposes of a p a r t i c u l a r statute can be s p e c i f i 
c a l l y defined by the governing body. See, Colorado Contractors 
Ass'n v. Public U Com'n., 262 P.2d at 269. For instance, a 
governing body could reasonably include or exclude s p e c i f i c types 
of property for commercial zoning purposes. The same p r i n c i p l e 
would apply i f the governing body established special parking 
zones for commercial vehicles and then proceeded to reasonably 
define the type of vehicles to be c l a s s i f i e d as commercial. 

The Iowa l e g i s l a t u r e could have done this by defining 
precisely what i t meant by a commercial vehicle for purposes of 
Section 321.225. It chose not to, however, and consequently the 
general interpretation of commercial must be applied. That would 
include the transportation of passengers or property by c i t y 
buses f a l l i n g under the d e f i n i t i o n of "vehicle" set out in 
Subsection 321.1(1). 

Unless subsequently excluded by statute, the operators of 
c i t y buses are subject to the maximum operation requirements of 
Section 321.225. 

Sincerely, 

James D. M i l l e r 
Assistant Attorney General 



MUNICIPALITIES: U t i l i t y Boards—§§ 613A.7 and 613A.8, Chapter 
388, The Code 1981. A u t i l i t y board e s t a b l i s h e d pursuant t o 
Chapter 388 i s an independent or autonomous board of a c i t y . 
(Blumberg t o Poncy, State Representative, LOCAL, 3/31/81) 

#81-3-20 "L" 

The Honorable Charles N. Poncy 
State Representative 
L O C A L 

Dear Representative Poncy: 
We have your o p i n i o n request of February 14, 1981. You 

set f o r t h a s i t u a t i o n regarding the l e g a l r e l a t i o n s h i p between 
a m u n i c i p a l i t y and a municipal board--in t h i s case a board of 
t r u s t e e s f o r the municipal waterworks. I t i s a l l e g e d t h a t employees 
of the waterworks damaged c i t y s t r e e t s because of t h e i r n e g l i 
gence. The q u e s t i o n i s whether the insurance c a r r i e r f o r the 
waterworks board i s r e s p o n s i b l e to reimburse the c i t y f o r the 
damage. At i s s u e i s the l e g a l r e l a t i o n s h i p between the board and 
the c i t y . 

I t should.be noted f i r s t t h a t the p r o v i s i o n s of the insurance 
p o l i c y may c o n t r o l the question of whether the c i t y can recover 
under the p o l i c y . ^ We cannot, t h e r e f o r e , determine whether 
the insurance company i s r e s p o n s i b l e f o r the damages. 

Chapter 388, The Code 1981, provides f o r c i t y u t i l i t i e s . 
A u t i l i t y board e s t a b l i s h e d thereunder may e x e r c i s e a l l powers 
of a c i t y except the c e r t i f i c a t i o n o f t a x e s , passage of c i t y l e g i s 
l a t i o n , and the issuance of bonds. Such a board may be a 
pa r t y t o a l e g a l a c t i o n . The t i t l e t o a l l property of the u t i l i t y 
must be i n the name of the C i t y , although the board has general 
a c q u i s i t i o n , lease, d i s p o s a l , and management powers w i t h regard t o 
the property. The board shall.make annual r e p o r t s t o the c i t y 
c o u n c i l , and cause minutes o f i t s meetings t o be p u b l i s h e d . 
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The u t i l i t y board s h a l l c o n t r o l c i t y tax revenues a l l o c a t e d t o the 
u t i l i t y and a l l monies deri v e d from the o p e r a t i o n of the u t i l i t y . 
A l l monies f o r the u t i l i t y must be h e l d i n a separate fund or 
account. 

G e n e r a l l y , a m u n i c i p a l department, when d i s c h a r g i n g a 
duty p r i m a r i l y r e s t i n g on the c i t y , acts as an agent or i n s t r u 
m e n t a l i t y of the c i t y , even though the department may have f u l l 
power and a u t h o r i t y i n the matter. 62 C.J.S. M u n i c i p a l Corpora
t i o n s , § 550 (1949); 3 E. McQuillen, The Law of M u n i c i p a l Corpora
t i o n s § 12.40 (3rd Ed. 1973). I t i s a l s o s t a t e d t h e r e i n at 
§ 12.47 t h a t a l e g i s l a t i v e act c r e a t i n g a board, such as a park 
board i n c e r t a i n c i t i e s , and v e s t i n g t h a t board w i t h f u l l power 
i n t h a t p a r t i c u l a r area i s held not be be a new, d i s t i n c t muni
c i p a l i t y , but r a t h e r an instrument i n a i d of the m u n i c i p a l i t y . 
In § 12.48, i t i s s t a t e d : 

Sometimes the water department i s a 
d i s t i n c t corporate e n t i t y , w i t h power t o 
c o n t r a c t , sue and be sued, created and 
e s t a b l i s h e d by the s t a t e . 

However, the management of waterworks 
t o supply the i n h a b i t a n t s o f the l o c a l 
community w i t h water i s u s u a l l y regarded 
by the courts as a p u r e l y l o c a l or m u n i c i 
p a l f u n c t i o n , and, t h e r e f o r e , the commissioner 
or board i n c o n t r o l of such s e r v i c e i s 
o r d i n a r i l y created by the m u n i c i p a l 
a u t h o r i t i e s by appointment by the mayor 
o r the governing l e g i s l a t i v e body, or 
e l e c t e d by the q u a l i f i e d e l e c t o r s . 
Consequently, the water department 
g e n e r a l l y i s a mere agency or department 
of the m u n i c i p a l government, i s not a 
separate c o r p o r a t i o n , and hence, a l l i t s 
a c t s , and c o n t r a c t s made by i t s board 
or commissioners are the acts and 
c o n t r a c t s of the m u n i c i p a l i t y . 

McQuillen f u r t h e r s t a t e s , i n Volume 18, § 53.71: 
Whether a board, or s i m i l a r body, 

provided f o r by s t a t u t e or c h a r t e r , 
i s or i s not an agent of the m u n i c i p a l i t y 
so as t o make the l a t t e r l i a b l e f o r the 
t o r t s of the board i s a q u e s t i o n on 
which the courts are not i n agreement. 
And v a r i o u s t e s t s have been suggested 
f c r determining when an agency r e l a t i o n 
s h i p e x i s t s . Much depends on the 
wording of the s t a t u t e , c h a r t e r or ordinance 
under which a board i s appointed, as 
f i x i n g the extent of the c o n t r o l , i f 
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any, of the m u n i c i p a l i t y over the board. 
Furthermore, the nature of the d u t i e s 

performed by the board, i . e . , whether 
governmental or corporate, o f t e n has 
been r e f e r r e d t o as c o n t r o l l i n g although 
i t would seem that i n t h i s r e l a t i o n the 
nature of the d u t i e s i s an e n t i r e l y separate 
matter. For example, i f a board of water 
commissioners i s not the agent of a 
m u n i c i p a l i t y because the l a t t e r has no 
c o n t r o l over the board, i t would seem, 
on p r i n c i p l e , t o be immaterial t h a t the 
board was engaged i n a corporate duty, but 
the courts have o f t e n appeared to take a 
d i f f e r e n t view and held the m u n i c i p a l i t y 
f o r the negligence o f such a board. 
Thus, i n New York, i t has been held t h a t , 
i n order t o determine whether there i s 
mu n i c i p a l r e s p o n s i b i l i t y f o r the acts of 
aboard, "the i n q u i r y must be whether 
the department whose misfeasance or 
nonfeasance i s complained of i s a part 
of the machinery f o r c a r r y i n g on the munic i 
p a l government, and whether i t was at 
the time engaged i n the discharge of 
a duty, or charged w i t h a duty p r i m a r i l y 
r e s t i n g upon the m u n i c i p a l i t y . " However, 
the l e g i s l a t u r e may provide f o r the 
appointment of sewer, water and s t r e e t 
commissioners, make them a body c o r p o r a t e , 
and provide t h a t a l l a c t i o n s f o r t h e i r 
wrongful conduct s h a l l be brought a g a i n s t 
them and t h a t no such a c t i o n s h a l l be 
brought a g a i n s t the m u n i c i p a l i t y i n i t s 
corporate name. 

M u n i c i p a l i t i e s have been h e l d l i a b l e 
f o r the t o r t s of such boards as the board 
of p u b l i c works, board of water commissioners, 
board of park commissioners, unless e n t i r e l y 
beyond mu n i c i p a l c o n t r o l ; sewer commissioners; 
housing a u t h o r i t i e s , chambers of commerce, 
and other l i k e bodies. 

I t was h e l d i n S c o t t v. V i l l a g e of Saratoga Spings, 
199 N.Y. 178, 92 N.E. 393 (1910), t h a t as a gen e r a l r u l e , a 
c i t y department, i n d i s c h a r g i n g a duty p r i m a r i l y r e s t i n g upon 
the c i t y , a c t s as an agent of the c i t y although the department 
may have f u l l power and a u t h o r i t y i n t h a t matter. See a l s o , 
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St. Germain v. C i t y of F a l l R i v e r , 177 Mass 550, 59 N.E. 447 
(1901) (water board); Rhobidas v. C i t y of Concord, 70 N.H. 90, 
47A.82 (1900) (water board); Hourigan v. C i t y of Norwich, 
77 Conn. 358, 59A.487 (1904) (water board); S t a t e v. Kohnke, 
109 La. 838, 33 So. 793 (1903) (water board); S t a t e v. Servant, 
143 La. 175, 78 So. 437 (1918) (water board); Esberg-Gunst 
Cig a r Co. v. C i t y of P o r t l a n d , 34 Ore. 282, 55 P. 961 (1896) 
(water board); C i t y of S e a t t l e v. Dutton, 147 Wash. 224, 265 P. 
729 (1928) (park board). 

In Fine v. Mayor & C o u n c i l of Willmington, 47 Del. 539, 
94 A.2d 393 (1953), the l o c a l water board was e s t a b l i s h e d 
pursuant to State s t a t u t e . The board members were appointed 
by the Mayor. I t had e x c l u s i v e r i g h t s t o employ servants and 
to make r e g u l a t i o n s . I t s r e a l e s t a t e was i n the name of the 
c i t y , and i t s b i l l s were s u b j e c t to a u d i t . The su r p l u s revenues 
were p a i d over t o the c i t y . Based upon these f a c t s , the board was 
determined to be an agency of the c i t y . The f a c t t h a t i t s 
a c t i v i t i e s were, f o r the most p a r t , f r e e of c i t y c o n t r o l , 
was of no consequence. The defense o f the c i t y t h a t i t c o u l d 
not be sued f o r the negligence of the water board was not accepted 
by the Court. In Jackson v. Hubbard, 256 A l a . 114, 53 So.2d 723 (1951), 
i t was held t h a t because the s u p p l y i n g of water t o a c i t y i s 
a m u n i c i p a l f u n c t i o n , the water board i s , i n t h a t sense, an 
agency of the c i t y . 

I t has been held t h a t the power of a board t o sue or be 
sued i s an e s s e n t i a l element i n determing whether the m u n i c i p a l 
board i s an autonomous e n t i t y . North Miami Beach Water Board v. 
G o l l i n , 171 So.2d 584 ( F l a . App. 1965). There, the Court found 
an absence of such a u t h o r i t y and d e c l a r e d the Water Board t o be 
a department o f the m u n i c i p a l i t y . S e c t i o n 388.4 provides t h a t 
a u t i l i t y board "may be a p a r t y t o l e g a l a c t i o n . " Although the 
phrase i s d i f f e r e n t than "sue or be sued" we do not b e l i e v e 
t h a t a d i s t i n c t i o n was intended. 

The Supreme Court o f Iowa has approached t h i s i s s u e . 
In O r v i s v. Board of Park Com'rs, 88 Iowa 674, 56 N.W. 294 (1893), 
the i s s u e was whether the issuance of bonds by a park board 
a f f e c t e d the debt l i m i t of the c i t y . Although t h i s was the 
is s u e framed by the p a r t i e s , the r e a l i s s u e , i n f a c t , was whether 
the park board was a separate e n t i t y from the c i t y . I f the board 
was a separate e n t i t y , the debts i n c u r r e d by issuance of the bonds 
would not a f f e c t the debt l i m i t a t i o n of the c i t y . I f the board 
was p a r t of o r an agent of the c i t y , the bonds would exceed the 
c i t y ' s debt l i m i t . The act whereby the park beard was e s t a b l i s h e d , 
provided t h a t the c i t y e l e c t o r s s h a l l e l e c t the commissioners. 
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The board could c e r t i f y to the county a u d i t o r the percent o f 
taxes necessary f o r i t s purposes. I t could acquire p r o p e r t y 
by donation, purchase or condemnation. There was s p e c i f i c 
a u t h o r i t y f o r i t to make c o n t r a c t s and sue and be sued, i n 
a d d i t i o n t o the a u t h o r i t y t o is s u e bonds. In s h o r t , the board, 
by s t a t u t e , was inve s t e d w i t h f u l l c o n t r o l of the c i t y parks. 
With t h a t s t a t u t e before i t , the Court found t h a t the board was 
a p a r t of the c i t y , and i t s issuance of bonds a f f e c t e d the c i t y ' s 
debt l i m i t . 

In M i t c h e l l v. C i t y of St. P a u l , 228 Minn. 64, 36 N.W.2d 
132 (194 9) , the c i t y , through i t s home r u l e c h a r t e r , e s t a b l i s h e d a 
water board. Said c h a r t e r provided t h a t the board was a department 
of the c i t y , s u b j e c t to the c h a r t e r . The c i t y had the power 
t o f i x r a t e s , r e g u l a t e the d i s t r i b u t i o n of water, and, i n g e n e r a l , 
e x e r c i s e general c o n t r o l over the board. The Court h e l d 
(36 N.W.2d at 136): 

We t h i n k t h a t there i s such i d e n t i t y 
between the c i t y and the board 
t h a t , except as otherwise provided, 
a s t a t u t e a p p l i c a b l e to the c i t y 
a p p l i e s to the board. Because 
of the r e l a t i o n s h i p of the board 
t o the c i t y , there i s such i d e n t i t y 
between them t h a t the board's powers 
and f u n c t i o n s are e x e r c i s e d i n 
sub o r d i n a t i o n to those o f , and 
are governed by law a p p l i c a b l e t o , 
the c i t y . This i s s e t t l e d by our 
d e c i s i o n i n Board of Water Com'rs 
v. Roselawn Cemetery, 138 Minn. 

. 458, 165 N.W. 279, where the question 
was whether the board's r i g h t 
to e x e r c i s e the power of eminent 
domain was under the s t a t u t e s 
as an "incorporated p l a c e " o r under 
the c i t y c h a r t e r as a department 
of the c i t y . We h e l d t h a t i t was 
the l a t t e r , and s a i d , 138 Minn. 
461, 165 N.W. 280: 

i i * * * a n ( - j the board of water 
commissioners i s not an e n t i t y separate 
and independent of the c i t y , but 
a mere agency or department of the 
c i t y provided f o r and governed 
by the c i t y c h a r t e r ; and i t s author
i t y to e x e r c i s e the power of eminent 
domain r e s t s upon such c h a r t e r 
and must be e x e r c i s e d thereunder. 
In Morton v. Power, 33 Minn. 521, 
24 N.W. 194, supra, which arose 
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under Sp.L. 1881, c. 188, § 5, 
before the enactment of Sp.L. 1885, 
c. 110, § 34, we s a i d , 33 Minn. 
523, 24 N.W. 195: 

* * The c o n t r a c t s which the 
board i s thus a u t h o r i z e d to make, 
though made i n the name of 
the board, are made by i t as 
the r e p r e s e n t a t i v e and agent of 
the c i t y , and t h e r e f o r e , they a r e , 
i n substance and e f f e c t made wit h 
as w e l l as f o r the c i t y . " 

See a l s o , Grobbel v. Board of Water Com'rs, 181 Mich. 364, 
149 N.W. 675 (1914); Mayor & Alderman of C i t y of Savannah v. 
Harvey, 87 Ga. App. 122, 73 So.2d 260 (1952). 

F i n a l l y , C i t y of Spencer v. Hawkeye S e c u r i t y Insurance Co., 
216 N.W.2d 406 (Iowa 1974), i s a case more f a c t u a l l y r e l e v a n t , 
at l e a s t i n some res p e c t s . There, two employees o f the m u n i c i p a l 
u t i l i t y were a l l e g e d t o be n e g l i g e n t i n causing i n j u r y t o an 
employee of the c i t y s t r e e t department ( p l a i n t i f f ) . The p l a i n t i f f 
sued the two u t i l i t y employees and the u t i l i t y . The u t i l i t y was 
dismissed out on a s p e c i a l appearance. I t then s e t t l e d w i t h the 
p l a i n t i f f on b e h a l f of the employees, and demanded t h a t the 
insurance company pay the settlement. When the company r e f u s e d , 
the c i t y f i l e d t h i s a c t i o n . Hawkeye a l l e g e d t h a t a l l three 
employees were employees of the c i t y and t h a t the p o l i c y 
excluded coverage f o r i n j u r y to f e l l o w employees. 

The Court found the f o l l o w i n g w i t h r e spect t o the u t i l i t y : 
the a u t h o r i t y t o h i r e employees and grant them c i v i l s e r v i c e 
s t a t u s ; the u t i l i t y ' s revenues were deposited w i t h the c i t y t r e a s u r e r , 
but were kept separate from other funds and were under the s o l e 
c o n t r o l of the u t i l i t y ; the defendant employees were pai d out 
of u t i l i t y funds; the u t i l i t y had i t s own employee's i d e n t i f i c a t i o n 
number and f i l e d i t s own tax r e t u r n s ; i t had i t s own workers' 
compensation coverage, and had i t s own l i a b i l i t y insurance p o l i c y 
pursuant t o § 613A.7. With respect to the p l a i n t i f f , i t was 
determined t h a t : he was h i r e d by the c i t y ; he was p a i d out 
of c i t y funds; the c i t y had i t s own employer's i d e n t i f i c a t i o n number 
and f i l e d i t s own tax r e t u r n s ; the c i t y had i t s own workers' compen
s a t i o n and l i a b i l i t y insurance program. 

The c o u r t found t h a t the r e l a t i o n s h i p o f the defendant 
employees t o the u t i l i t y s a t i s f i e d a l l the t e s t s f o r determining 
an employer-employee r e l a t i o n s h i p but the r e l a t i o n s h i p of the 
p l a i n t i f f t o the u t i l i t y s a t i s f i e d none of them. I t was h e l d 
t h a t the u t i l i t y and the c i t y comprised two s e p a r a t e , d i s t i n c t 
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employing u n i t s . Thus the p l a i n t i f f was not a f e l l o w employee 
of the u t i l i t y employees. 

S e c t i o n 613A.7 pr o v i d e s , i n p e r t i n e n t p a r t : 
Any independent or autonomous board 
or commission i n the m u n i c i p a l i t y 
having a u t h o r i t y to disburse funds 
f o r a p a r t i c u l a r m u n i c i p a l f u n c t i o n 
without approval of the governing 
body may s i m i l a r l y procure l i a b i l i t y 
insurance w i t h i n the f i e l d of i t s oper
a t i o n . 

S e c t i o n 613A.8 has a s i m i l a r p r o v i s i o n : 
Any independent or autonomous, board 
or commission of a m u n i c i p a l i t y having 
a u t h o r i t y t o disburse funds f o r a p a r t i 
c u l a r m u n i c i p a l f u n c t i o n without 
approval of the governing body s h a l l 
s i m i l a r l y defend, save harmless and 
indemnify i t s o f f i c e r s and employees 
against such t o r t claims or demands. 

The second i s s u e i n the Spencer case was whether the u t i l i t y 
had a u t h o r i t y t o defend and save harmless i t s employees. The 
r e a l i s s u e was the autonomy the u t i l i t y board had. The Court's 
d i s c u s s i o n of t h i s issue i s s e t f o r t h (216 N.W.2d a t 410-411): 

S p e c i f i c a l l y , Hawkeye argues because 
U t i l i t i e s had no s t a t u t o r y power t o 
sue or be sued, i t was not an "independent 
or autonomous board or commission" w i t h i n 
the language of § 613A.8, c i t i n g s e v e r a l 
of our d e c i s i o n s , none of which d e f i n e s 
the above clause or presents f a c t s 
analogous t o those before us. Board of 
Park Com'rs v. C i t y of Marshalltown, 
244 Iowa 844, 58 N.W.2d 394 (1953); 
Park Board v. C i t y , 228 Iowa 904, 
290 N.W. 680 (1940); M i l l e r Grocery 
Co. v. C i t y o f Des Moines, 195 Iowa 
1310, 192 N.W. 306 (1923). 

We are not confronted w i t h a co n t r o v e r s y 
between a m u n i c i p a l i t y and one of 
i t s boards or commissions as was the 
court i n two of the cases l a s t 
c i t e d . As a matter of f i r s t i m p r e s s i o n , 
we must determine what the l e g i s l a t u r e 
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intended by the words i t used i n 
these s t a t u t e s , keeping i n view 
the o v e r a l l purpose of chapter 
613A t o abrogate many aspects of 
governmental immunity and t o permit 
the purchase of l i a b i l i t y insurance. 

C l e a r l y , i t i s no answer to say 
the U t i l i t i e s i s p a r t of the m u n i c i p a l i t y 
and i s t h e r e f o r e not "independent 
or. autonomous." The board or commission 
autho r i z e d t o procure insurance 
under § 613A.7 must be " i n the 
m u n i c i p a l i t y . " The board or 
commission d i r e c t e d t o defend, h o l d 
harmless and indemnify i t s employees 
i n § 613A.8 must be "of the munici
p a l i t y . " 

Other s t a t u t o r y language, quoted 
above, s p e c i f i c a l l y bears on l e g i s 
l a t i v e i n t e n t . The board or commission 
intended by the l e g i s l a t u r e must be 
one "having a u t h o r i t y t o disburse 
funds f o r a p a r t i c u l a r m u n i c i p a l i t y 
f u n c t i o n without the approval of the 
governing body." S e c t i o n s 613A.7, 
613A.8, The Code. I t i s one which has 
i t s own " o f f i c e r s and employees." 
S e c t i o n 613A.8, The Code. S e c t i o n 
613A.7 i n d i c a t e s such a board or 
commission would have a " f i e l d of 
* * * o p e r a t i o n . " 

Here the c i t i z e n s o f Spencer, 
by b a l l o t , placed the management 
and ope r a t i o n of i t s u t i l i t i s i n 
a board of t r u s t e e s . . . . That board 
not only has a s t a t u t o r y " f i e l d of 
* * * o p e r a t i o n " ; i t has i t s own employees, 
as we have h e l d i n d i v i s i o n I I . I t 
has " f u l l and absolute c o n t r o l " of 
u t i l i t y revenues, without the approval 
of the c i t y c o u n c i l . . . . 

L i a b i l i t y i n s u r a n c e , as w e l l as 
workmen's compensation insurance, 
f o r U t i l i t i e s ' employees i s an expense 
the C i t y and the board could p r o p e r l y 
determine to be a u t i l i t y o p e r a t i n g 
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expense to be procured by the 
board and p a i d by u t i l i t y revenues. 
Other boards and commissions, not 
charged w i t h a d i s t i n c t f i e l d 
o f operations nor permitted t o 
disburse funds without c i t y approval 
would not be "independent and autonomous" 
as t h a t clause appears i n s e c t i o n s 
613A.7 and 613A.8 and could not 
commit c i t y funds f o r insurance f o r 
t h e i r a c t i v i t i e s . . . . 

The p l a i n language of § 613A.7 
permits e i t h e r a "governing body" 
or a "board or commission" to i n s u r e 
the l i a b i l i t y of i t s e l f or i t s 
employees, or both. Assuming U t i l i t i e s 
to be immune from s u i t would not mean 
i t c o uld not or should not i n s u r e 
the l i a b i l i t y of i t s employees, and, 
i n the event of such s u i t against 
them, defend them and h o l d them harmless. 
I f we assume a c i t y c o u n c i l were t o com
promise the l i a b i l i t y of U t i l i t i e s ' 
employees there i s no s t a t u t o r y mechanism 
by which the c o u n c i l could charge 
the amounts paid t o the f i e l d of 
u t i l i t y o p e r a t i o n s . On the other 
hand, the u t i l i t y board can adjust 
i t s revenues t o procure insurance 
or defend and save harmless i t s 
employees. 

We do not i n t e n d by anything 
s a i d here t o suggest the C i t y may not 
be l i a b l e f o r the acts of employees of a 
board of u t i l i t y t r u s t e e s . A l l such 
boards and commissions "of a m u n i c i p a l i t y " 
may w e l l perform m u n i c i p a l f u n c t i o n s 
as agents of the m u n i c i p a l i t y . 

Although the Court reserved r u l i n g on whether a c i t y i s 
always r e s p o n s i b l e f o r the acts or omissions of u t i l i t y board 
employees, i t i s evident t h a t those employees can be h e l d 
l i a b l e f o r such ac t s or omissions t o other c i t y employees. 
I t does not seem unreasonable, t h e r e f o r e , t h a t the u t i l i t y 
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may be l i a b l e , w i t h i n i t s f i e l d of o p e r a t i o n , to the c i t y f o r 
the negligence of those employees or at l e a s t be r e s p o n s i b l e 
f o r the defense and indemnity of i t s employees. We cannot pass 
upon such l i a b i l i t y s i n c e each case i s dependent upon i t s own s 
of f a c t s . Nor can we determine i f the insurance company must 
pay the c i t y s i n c e i t s own p o l i c y w i l l be one of the determina
t i v e f a c t o r s . 

A c c o r d i n g l y , we are of the o p i n i o n t h a t the water board, 
e s t a b l i s h e d pursuant t o Chapter 388, i s an independent or 
autonomous board of the c i t y . 

Very t r u l y yours, 

ARRYI-/. BLUMBERG / ( 
A s s i s t a n t Attorney General 

LMB/cmc 



TAXATION: Taxpayers' Information That May Be Revealed By The 
Iowa Department of Revenue, §422.72, The Code 1979, as amended 
by 1979 Session, 68th G.A., ch. 94, §2 (H.F. 421) and §170.5, The 
Code 1979. H.F. 421 p r o h i b i t s o f f i c e r s or employees of . t h e 
Department of. A g r i c u l t u r e from examining tax i n f o r m a t i o n of food 
establishments i n the hands of the Department of Revenue, obtained 
as a r e s u l t of examination or i n v e s t i g a t i o n of tax r e t u r n s , f o r 
the purpose of determining the appropriate l i c e n s e fees r e q u i r e d 
o f food establishments provided i n §170.5. (Kuehn to Lounsberry, 
S e c r e t a r y of A g r i c u l t u r e , 3/31/81) #81-3-19 "L" 

The Honorable R. H. Lounsberry 
Secretary of A g r i c u l t u r e 
-Henry A. Wallace B u i l d i n g 
L O C A L 
Dear Mr. Lounsberry: 

You have requested an o p i n i o n of the Attorney General per
t a i n i n g to §422.72, The Code 1979 as amended by 1979 Session, 
68th G.A., ch. 94, §2 ( h e r e i n a f t e r r e f e r r e d to as H.F. 421). 
S e c t i o n 422.72 makes i t unlawful f o r the D i r e c t o r of the Iowa 
Department of Revenue and a l l Department of Revenue o f f i c e r s or 
employees to d i v u l g e any i n f o r m a t i o n obtained as a r e s u l t of ex
amination or i n v e s t i g a t i o n of tax r e t u r n s except as provided by 
law. 

S e c t i o n two of H.F. 421 p r o v i d e s , i n r e l e v a n t p a r t : 
The d i r e c t o r may, by r u l e s adopted pursuant 
to chapter seventeen A (17A) of the Code, 
a u t h o r i z e examination of s t a t e i n f o r m a t i o n 
and r e t u r n s by other o f f i c e r s or employees 
of t h i s s t a t e to the extent r e q u i r e d by t h e i r 
o f f i c i a l d u t i e s and r e s p o n s i b i l i t i e s . . . . 
The department s h a l l not a u t h o r i z e the exam
i n a t i o n of tax i n f o r m a t i o n by o f f i c e r s and 
employees of t h i s s t a t e . . . . i f the purpose 
of the examination i s other than f o r tax 
a d m i n i s t r a t i o n . . . . 
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In your w r i t t e n request, you s t a t e : 
"The Department of A g r i c u l t u r e seeks i n f o r m a t i o n 
from the Department of Revenue f o r the purpose 
of determining the appropriate annual l i c e n s e 
fees r e q u i r e d of food establishments, pursuant 
to S e c t i o n 170.5, Code of Iowa (1979). That 
S e c t i o n provides that the Department of A g r i 
c u l t u r e s h a l l c o l l e c t fees f o r l i c e n s e s based 
on the annual gross s a l e s of the.establishment. 
I t i s the p o s i t i o n of the Department of A g r i 
c u l t u r e that the fees imposed i n Chapter 170, 
Food Establishments. . . are revenue p r o v i s i o n s 
and a tax a d m i n i s t r a t i v e f u n c t i o n . 

•k * * 

I t i s the p o s i t i o n of the Department of Revenue 
that the intended usage by the Department of 
A g r i c u l t u r e of sales tax data i s f o r a ' l i c e n s i n g ' 
f u n c t i o n and not a 'tax a d m i n i s t r a t i v e ' f u n c t i o n ; 
and t h a t S e c t i o n 2, Chapter 94, Laws of the 68th 
General Assembly, 1979 Session, p r o h i b i t s examina
t i o n of tax r e t u r n i n f o r m a t i o n by the Department 

The qu e s t i o n i s , t h e r e f o r e , asked: Does S e c t i o n 2, 
Chapter 94, Laws of the 68th General Assembly, 1979 
Sess i o n , p r o h i b i t the Department of A g r i c u l t u r e 
from the examination of. tax i n f o r m a t i o n f o r the 
purpose of determining a p p r o p r i a t e l i c e n s e fees 
r e q u i r e d of food establishments, pursuant to Sec
t i o n 170.5, Code of Iowa?" 

In Solberg v. Davenport, 211 Iowa 612, 232 N.W. 477 (1930), 
the Iowa Supreme Court explained the d i f f e r e n c e between a l i c e n s e 
fee and a tax. See Motor Club of Iowa v. Department of Transpor
t a t i o n , 265 N.W.2d 151, 513 (Iowa 1978) . Solberg v. Davenport, 
supra, s t a t e d at 232 N.W. 480: 

"Among the many powers possessed by the s t a t e 
there are two inherent powers w i t h which we are 
concerned--one, known as the power of t a x a t i o n ; 
the o t h e r , as the p o l i c e power. The p o l i c e 
power i n matters of t h i s k i n d i s u s u a l l y exer
c i s e d by way of a l i c e n s e . 

Much con f u s i o n w i l l be found i n the d e c i s i o n s 
from c a r e l e s s use of language and terms such 
as ' l i c e n s e fee,' ' l i c e n s e tax,' ' p r i v i l e g e 
t ax,' 'occupation tax,' 'permit,' and 'regu
l a t i o n fees,' which are i n d i s c r i m i n a t e l y used; 
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yet the word ' l i c e n s e ' has a d e f i n i t e and d i s 
t i n c t meaning. Bouvier i n h i s Law D i c t i o n a r y 
defines i t as " a u t h o r i t y to do some act or 
c a r r y on some trade or business i n i t s nature 
l a w f u l , but p r o h i b i t e d by s t a t u t e except w i t h 
permission of the c i v i l a u t h o r i t y , but which 
would otherwise be unlawful.' 

* . * * 

I t i s the general r u l e t h a t , where the charge 
f o r the l i c e n s e i s imposed i n the e x e r c i s e of 
the p o l i c e power, the amount which may be ex
acted may i n c l u d e and must be l i m i t e d and 
measured by the necessary or probable expense 
of i s s u i n g the l i c e n s e and such i n s p e c t i o n , 
r e g u l a t i o n , and s u p e r v i s i o n as may be provided 
f o r i n the act and may be l a w f u l and necessary. 
That there i s a very d e f i n i t e d i s t i n c t i o n 
e x i s t i n g between a l i c e n s e fee when imposed 
under the p o l i c e power and a tax imposed f o r 
revenue under the power of t a x a t i o n . . . . 
Where the;amount imposed i s s u b s t a n t i a l l y i n 
excess and out of p r o p o r t i o n to the expense 
i n c u r r e d , i t i s g e n e r a l l y regarded as a 
revenue measure. . . . This i s p a r t i c u l a r l y 
so where no p r o v i s i o n f o r i n s p e c t i o n or regu
l a t i o n i s made by the a c t . " [emphasis supplied] 

Sections 170.2, 170.4, 170.46 and 170.47, The Code 1979 

"170.2 License r e q u i r e d . No person s h a l l 
open or operate a food establishment u n t i l a 
l i c e n s e has been obtained from the department 
of a g r i c u l t u r e . Each l i c e n s e s h a l l e x p i r e one 
year from date of i s s u e . A l i c e n s e i s renew
a b l e . . . . 

* * * 
170.4 Operation without i n s p e c t i o n or l i c e n s e . 
No person s h a l l open or operate a food estab
lishment u n t i l i n s p e c t i o n has been made by the 
department of a g r i c u l t u r e . 

* * * 
170.46 Annual i n s p e c t i o n . The department 
s h a l l i n s p e c t each food establishment i n the 
s t a t e at l e a s t once each calendar year. The 
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i n s p e c t o r may enter the food establishment at 
any reasonable hour to make the i n s p e c t i o n . 
The management s h a l l a f f o r d f r e e access to 
every part of the premises and render a l l a i d 
and a s s i s t a n c e necessary to enable the inspec
t o r to make a thorough and complete i n s p e c t i o n . 
170.47 Ins p e c t i o n upon complaint. Upon r e 
c e i p t of a v e r i f i e d complaint signed by a 
customer of a food establishment and s t a t i n g 
f a c t s i n d i c a t i n g the pl a c e i s i n an i n s a n i t a r y 
c o n d i t i o n , the department may conduct an i n 
s p e c t i o n . " 

According to informat i o n you provided at our request, i t i s 
c l e a r that the Department of A g r i c u l t u r e ' s expenses i n c u r r e d f o r 
issuance of the l i c e n s e s and costs of i n s p e c t i o n , r e g u l a t i o n and 
s u p e r v i s i o n exceed the amount of the l i c e n s e fees c o l l e c t e d . 
Given the aforementioned d i s t i n c t i o n between a l i c e n s e fee and a 
tax set f o r t h i n Solberg, i t i s c l e a r that these l i c e n s e fees do 
not c o n s t i t u t e a tax. Therefore, the Department of Revenue, i f 
i t d i v u l g e d i n f o r m a t i o n gained from an examination or i n v e s t i g a 
t i o n of tax r e t u r n s to the Department of A g r i c u l t u r e f o r use by 
the l a t t e r Department i n determining l i c e n s e fees of food estab
l i s h m e n t s , would be t r a n s m i t t i n g i n f o r m a t i o n f o r use "other than 
f o r t a x a d m i n i s t r a t i o n " i n v i o l a t i o n of H.F. 421 . 

I t i s t h e r e f o r e , the opi n i o n of the Attorney General that 
H.F. 421 p r o h i b i t s o f f i c e r s or employees of the Department of 
A g r i c u l t u r e from examining tax i n f o r m a t i o n of food establishments 
i n the hands of the Department of Revenue, obtained as a r e s u l t 
of examination or i n v e s t i g a t i o n of tax r e t u r n s , f o r the purpose 
of determining the appropriate l i c e n s e fees required of food 
establishments provided i n §170.5, The Code 1979. 

Very t r u l y yours, 

Gerald A. Kuehn 
A s s i s t a n t Attorney General 



COUNTIES AND COUNTY OFFICERS: Sections 66.1, 332.3, 332.16, 
The Code 1981. A c o n s i s t e n t f a i l u r e to cast a vote on matters 
before a board of s u p e r v i s o r s c o n s t i t u t e s n e g l e c t of duty only 
upon a showing that the f a i l u r e i s w i l l f u l and i s motivated by 
an e v i l or c o r r u p t purpose. (Fortney to Cochran, State 
Representative , 3/31/81) #81-3-18 "L" 

Honorable Dale M. Cochran 
State Representative 
State C a p i t o l 
L O C A L 
Dear Representative Cochran: 

You have requested an o p i n i o n of the Attorney General 
r e g a r d i n g a member of a board of s u p e r v i s o r s who c o n s i s t e n t l y 
refuses to c a s t a vote on issues brought before the board f o r 
a c t i o n . You i n d i c a t e t h a t the o f f i c i a l i n q uestion chooses 
to c a s t a vote only when there i s a t i e - v o t e among the other 
board members. You have i n q u i r e d whether a s u p e r v i s o r has a 
duty to vote on i s s u e s brought before the board. You a l s o 
i n q u i r e whether a c o n s i s t e n t f a i l u r e to cast a vote could 
c o n s t i t u t e n e g l e c t of duty such t h a t sanctions can be imposed. 
I t i s our o p i n i o n that a c o n s i s t e n t f a i l u r e to cast a vote on 
matters before a board of s u p e r v i s o r s c o n s t i t u t e s n e g l e c t of 
duty onl y upon a showing that the f a i l u r e i s w i l l f u l and i s 
motivated by an e v i l or c o r r u p t purpose. The remedy f o r such 
a s i t u a t i o n , i f one i s needed, l i e s i n the e l e c t o r a l process. 

While the Iowa Code does not e s t a b l i s h the " d u t i e s " of a 
board of s u p e r v i s o r s i n express terms, the d u t i e s can be i n f e r r e 
from the powers of the board as set f o r t h i n § 332.3, The Code 
1981. A review of the board's enumerated powers r e v e a l s that 
those powers can be e x e r c i s e d i n a number of ways, but most 
p a r t i c u l a r l y through the c a s t i n g of votes by the board's members 
I t i s through the c a s t i n g of such votes that a county's l e g i s 
l a t i v e powers are e x e r c i s e d . While a board member may be able 
to e x e r c i s e a county's executive powers without v o t i n g , t h i s can 
not be s a i d of l e g i s l a t i v e powers. 
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The Code e s t a b l i s h e s sanctions which can be brought to bear 
ag a i n s t an o f f i c e h older who n e g l e c t s h i s d u t i e s , i n c l u d i n g 
monetary p e n a l t i e s , as w e l l as removal from o f f i c e . S e c t i o n 
66.1 p r o v i d e s : 

Any a p p o i n t i v e or e l e c t i v e o f f i c e r , except 
such as may be removed only by impeachment, 
h o l d i n g any p u b l i c o f f i c e i n the s t a t e or 
i n any d i v i s i o n or m u n i c i p a l i t y thereof, 
may be removed from o f f i c e by the d i s t r i c t 
c ourt f o r any of the f o l l o w i n g reasons: 

1. For w i l l f u l or h a b i t u a l neglect or 
r e f u s a l to perform the d u t i e s of h i s o f f i c e . 

2. For w i l l f u l misconduct or maladministra
t i o n i n o f f i c e . 

3. For c o r r u p t i o n . 
4. For e x t o r t i o n . 
5. Upon c o n v i c t i o n of a f e l o n y . 
6. For i n t o x i c a t i o n , or upon c o n v i c t i o n 

of being i n t o x i c a t e d . 
7. Upon c o n v i c t i o n of v i o l a t i n g the pro

v i s i o n s of chapter 56. 
S e c t i o n 332.16 p r o v i d e s : 

I f any s u p e r v i s o r s h a l l n e g l e c t or r e f u s e to 
perform any of the d u t i e s which are or s h a l l 
be r e q u i r e d of him by law as a member of the 
board of s u p e r v i s o r s , without j u s t cause 
t h e r e f o r , he s h a l l , f o r each offe n s e , f o r f e i t 
one hundred d o l l a r s . 

The Iowa Supreme Court has never had occasion to i n t e r p r e t 
n e g l e c t of duty as i t a p p l i e s to § 332.16, however, the Court 
has addressed t h i s i s s u e on a number of occasions w i t h regard t o 
§ 66.1. We note that the courts have been h e s i t a n t to impose 
sanc t i o n s on o f f i c e r s i n a co-equal branch of government simply 
f o r the manner i n which they have performed t h e i r p r e s c r i b e d 
d u t i e s . I t has been consequently h e l d that s t a t u t e s such as 
§ 66.1 are to be given a s t r i c t c o n s t r u c t i o n . See Tennant v. 
Kuhlmeier, 142 Iowa 241, 120 N.W. 689, 19 Ann. Cas. 1026 (1909). 

One of the Court's e a r l i e s t pronouncements r e g a r d i n g § 66.1 
would l e a d one to conclude that the s i t u a t i o n you d e s c r i b e would 
c o n s t i t u t e n e g l e c t of duty. I n State v. Welsh, 109 Iowa 19, 79 
N.W. 369 (1899), the Court s t a t e d t h a t an o f f i c e r ' s n e g l e c t of 
duty must be e i t h e r h a b i t u a l or w i l l f u l i n order to j u s t i f y h i s 
removal. The s i t u a t i o n you d e s c r i b e arguably could be c l a s s i 
f i e d as " h a b i t u a l " n e g l e c t . However, the l a t e r d e c i s i o n s of the 
Iowa Supreme Court p l a c e i n c r e a s i n g emphasis on the m o t i v a t i o n 
f o r the o f f i c e r ' s a c t i o n s . 
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In State v. Manning, 220 Iowa 525, 259 N.W. 213 (1935), 
a l i t a n y of charges was made ag a i n s t c i t y o f f i c i a l s . They 
were accused of " w i l l f u l and h a b i t u a l n e g l e c t , maladministra
t i o n , and c o r r u p t i o n i n o f f i c e " , as w e l l as improper t r a n s f e r 
of funds. 259 N.W. 213, 215. The Supreme Court p l a c e d the 
f o l l o w i n g gloss on the s t a t u t o r y forerunner of § 66.1: 

. . . on the question of a l l e g e d mis
conduct, m a l a d m i n i s t r a t i o n , and corrup
t i o n i n o f f i c e , we are constra i n e d to 
ho l d t h a t w h i l e there are many act s 
which were i r r e g u l a r and a number of 
which are s p e c i f i c a l l y p r o h i b i t e d by 
s t a t u t e , s u b s t a n t i a l l y as a l l e g e d i n 
p l a i n t i f f ' s p e t i t i o n , yet i n view of 
the p r i o r pronouncements of t h i s court 
. . . ( C i t a t i o n s omitted) . . . 
. . . r e q u i r i n g t h a t a l l such a c t s , 
whether of omission or commission, i n 
order to c o n s t i t u t e grounds f o r removal 
must have been done knowingly, w i l l f u T T y , 
and w i t h an e v i l or co r r u p t motive and 
purpose, we do not b e l i e v e the cause f o r 
removal upon these grounds was proven 
w i t h t h a t degree of c e r t a i n t y which the 
law demands. [Emphasis supplied.] 

259 N.W. 213, 215. 
Accord: S t a t e y. S u l l i v a n , 230 Iowa 945, 299 N.W. 411 (1941) 

The court summarized i t s e a r l i e r h o l d i n g s i n 1974 i n State v. 
B a r t z , 224 N.W.2d 632 (Iowa 1974). The f o l l o w i n g language from 
B a r t z i s i n s t r u c t i v e : 

We have s a i d that i n cases where a p u b l i c 
o f f i c i a l i s charged w i t h misconduct, mal
a d m i n i s t r a t i o n or c o r r u p t i o n under § 66.1, 
The Code, a showing i s r e q u i r e d the a l l e g e d 
misconduct was committed w i l l f u l l y and w i t h 
an e v i l purpose. 
. . . ( C i t a t i o n s omitted) . . . 
We have a l s o s a i d t h a t a c t s which are simply 
i r r e g u l a r , even i f v i o l a t i v e of s t a t u t e s , 
are not i n themselves grounds f o r removal 
from o f f i c e unless an e v i l and corrupt motive 
on the p a r t of the o f f i c e h o l d e r i s shown. 
. . . ( C i t a t i o n s omitted) . . . 

224 N.W.2d 632, 638. 
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Based on the i n t e r p r e t a t i o n s which the Iowa Supreme Court 
has p l a c e d on the concept of n e g l e c t of duty as found i n 
§ 66.1, i t i s our o p i n i o n that a c o n s i s t e n t f a i l u r e to c a s t a 
vote on matters before a board of s u p e r v i s o r s c o n s t i t u t e s 
n e g l e c t of duty only upon a showing that the f a i l u r e i s w i l l 
f u l and i s motivated by an e v i l or cor r u p t purpose. 

Yours t r u l y , 

A s s i s t a n t Attorney General 
DMF: sh 



GAMBLING: Roulette wheels - §§ 725.9 and 725.12, The Code 1979; 
1980 Session, 68th G.A., ch. 1190. A r o u l e t t e wheel i s a gambling 
device c o n s i s t i n g of a shallow bowl e n c l o s i n g a r o t a t i n g d i s k , 
t h a t has numbered s l o t s a l t e r n a t e l y c o l o r e d red and b l a c k , w i t h 
which p l a y e r s bet on which s l o t , or which c o l o r , a s m a l l b a l l w i l l 
come to r e s t i n . A paddle wheel, bearing 36 numbers thereon, which 
when spun and stopped allows a person who has been given a f r e e 
t i c k e t bearing one such number thereon to purchase an item a t a 
reduced p r i c e , i s not a r o u l e t t e wheel. So long as a p a r t i c i p a n t 
need not provide any c o n s i d e r a t i o n , d i r e c t l y or i n d i r e c t l y , f o r 
the chance to win the p r i z e , the device i s not a gambling d e v i c e . 
(Richard t o B i s e n i u s , State Senator, 3/26/81) #81-3-17(L) 

March 26, 1981 

The Honorable Stephen W. B i s e n i u s 
State Senator 
C a p i t o l B u i l d i n g 
L O C A L 
Dear Senator B i s e n i u s : 

You have requested an o p i n i o n of the attorney general's 
o f f i c e regarding-the l e g i t i m a c y under Iowa's gambling laws of 
a c e r t a i n device which you have de s c r i b e d as "a c i r c u l a r wheel 
w i t h 36 numbers on i t . I t has rods s t i c k i n g up from the wheel 
on the boundaries of each of the 36 numbers and a f l e x i b l e pad
d l e which bends around the dowels when the wheel i s t u r n i n g and 
as the wheel slows down and stops, the paddle e v e n t u a l l y s t i c k s 
down between two of the dowels i n one of the numbered spaces." 
You i n q u i r e whether simple possession of t h i s device i s barred 
as a r o u l e t t e wheel under s e c t i o n 725.9, The Code 197 9, as 
amended by 1980 Session, 68th G.A., ch. 1190, § 1. In a d d i t i o n 
you ask whether the gambling s t a t u t e s p r o h i b i t the d e v i c e ' s use 
i n a tavern s e t t i n g which use you have d e t a i l e d i n your l e t t e r 
as f o l l o w s : The wheel " i s powered by an e l e c t r i c motor and 
coupled to an e l e c t r i c t i m e r . Every 15 minutes the motor auto
m a t i c a l l y engages, the wheel s p i n s , and continues to s p i n u n t i l 
i t slows down and stops on a given number. A l l persons over 
the age of 19 who enter the bar may p i c k up a t i c k e t w i t h a 
number on i t . I f the device stops on t h e i r number, they are 
g i v e n the o p t i o n t o buy a d r i n k at a reduced p r i c e . There i s 
no o b l i g a t i o n on these people to buy anything to get the t i c k e t , 
nor i s there an o b l i g a t i o n t h a t they must buy a d r i n k i f t h e i r 
number comes up. As such, no customer or patron spends or r i s k s 
any money i n hopes t h a t h i s or her number w i l l come up on the 
wheel." 
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We t u r n f i r s t to examination of the device under s e c t i o n 
725.9 to determine whether i t would, be barred as being a r o u l e t t e 
wheel. That p r o v i s i o n as amended makes i t a s e r i o u s misdemeanor 
f o r a person to have, i n any manner or f o r any purpose, possesion 
or c o n t r o l of a "gambling d e v i c e . " S e c t i o n 725.9(4), The Code 
1979, as amended by 1980 Session, 68th G.A., ch. 1190, § 1. The 
terms "gambling d e v i c e " are d e f i n e d i n s e c t i o n 725.9(3) as "a 
device used or adapted or designed t o be used f o r gambling and 
i n c l u d e s , but i s not l i m i t e d t o , r o u l e t t e wheels . . . ." The 
words " r o u l e t t e wheels" are not d e f i n e d i n t h a t s e c t i o n nor e l s e 
where i n the gambling p r o v i s i o n s of chapters 99B and 725. Hence, 
we construe them "according t o the context and the approved usage 
of the language." S e c t i o n 4.1(2), The Code 1981. "Roulette" i s 
g e n e r a l l y d e f i n e d as "[a] gambling game played w i t h a shallow 
bowl e n c l o s i n g a r o t a t i n g d i s k , t h a t has numbered s l o t s a l t e r n a t e l y 
c o l o r e d red and b l a c k , the p l a y e r s b e t t i n g on which s l o t , or 
which c o l o r , a small b a l l w i l l come to r e s t i n . " The American 
Heritage D i c t i o n a r y of the E n g l i s h Language 1130 (1970). We b e l i e v e 
the l e g i s l a t u r e intended t h i s l i m i t e d d e f i n i t i o n t o apply to the 
gambling device of a r o u l e t t e wheel. See Op.Att'y Gen. #79-12-24 
( l i m i t i n g the gambling device of a s l o t machine to the "one-armed 
b a n d i t " ) . Consequently, i t i s our o p i n i o n t h a t the d e v i c e as you 
have d e s c r i b e d 4_t i s not a r o u l e t t e wheel w i t h i n the accepted 
meaning of those terms. 

However, our a n a l y s i s does not end w i t h t h i s pronouncement. 
The device may nonetheless be p r o h i b i t e d under s e c t i o n 725.9 i f 
i t f a l l s w i t h i n the general d e f i n i t i o n of "gambling d e v i c e " quoted 
above; i . e . , simple possession o f the device under s c r u t i n y would 
be p r o s c r i b e d i f the device i s "used or adapted or designed to be 
used f o r gambling." Our review i s f a c i l i t a t e d by an e a r l i e r o p i n i o n 
of t h i s o f f i c e concerning a somewhat s i m i l a r device d e s c r i b e d as 
a "discount wheel." 1976 Op.Att'y Gen. 371. The wheel contained 
numbers from 0 t o 50 which correspond to a percentage awarded as 
a discount t o a person s p i n n i n g the wheel a f t e r purchasing an item 
a t a r e t a i l s t o r e . In approaching the question of t h i s device's 
l e g a l i t y under the gambling laws, t h i s o f f i c e focused on the pro
h i b i t i o n a g a i n s t l o t t e r i e s then contained i n s e c t i o n 726.8, The 
Code 1975. This p r o h i b i t i o n now l o c a t e d i n s e c t i o n 725.12, The 
Code 1979, d e f i n e s a l o t t e r y as "any scheme, arrangement, or p l a n 
whereby a p r i z e i s awarded by chance or any process i n v o l v i n g a 
s u b s t a n t i a l element of chance to a p a r t i c i p a n t who has p a i d or 
f u r n i s h e d a c o n s i d e r a t i o n f o r such chance." (Emphasis added.) 
The element of c o n s i d e r a t i o n i s f u r t h e r d e f i n e d as e x i s t i n g "only 
i n such cases where as a d i r e c t o r i n d i r e c t requirement or c o n d i 
t i o n of o b t a i n i n g a chance to win a p r i z e , the p a r t i c i p a n t s are 
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r e q u i r e d t o make an expenditure of money or something of monetary 
value through a purchase, payment of an entry or admission f e e , 
or other payment . . . ." (Emphasis added.) This o f f i c e concluded 
that the d i s c o u n t wheel i n v o l v e d a l l three elements of a l o t t e r y -
c o n s i d e r a t i o n was a p r e r e q u i s i t e "of e l i g i b i l i t y f o r s p i n n i n g the 
wheel," " i t s stopage a t a p a r t i c u l a r number i s l e f t p u r e l y to 
chance," and " [ t ] h e winning or b e n e f i t or p r i z e t o be achieved 
h e r e i n i s the discount r e c e i v e d . " 1976 Op.Att'y Gen. at 372. 
Thus, t h i s o f f i c e f u r t h e r concluded t h a t the d i s c o u n t wheel was 
an i l l e g a l gambling device s i n c e i t would be "used or adapted or 
designed t o be used f o r gambling." 

The wheel here i n question i s a k i n to the d i s c o u n t wheel 
considered i n our e a r l i e r o p i n i o n . Assuming the wheel i s func
t i o n i n g as d e s c r i b e d and i s not "gaffed," i t s stopage a t a p a r t i 
c u l a r number i s l e f t p u r e l y t o chance. The winning or b e n e f i t 
or p r i z e t o be achieved i s the d i s c o u n t r e c e i v e d . Hence, i t i s 
our o p i n i o n t h a t the second and t h i r d elements - chance and p r i z e -
are both present. However, we do not b e l i e v e t h a t the f i r s t e l e 
ment of c o n s i d e r a t i o n e x i s t s i n the use of the d e v i c e as you have 
described i t . Although i t may be argued t h a t a c o n s i d e r a t i o n 
e x i s t s i n the sense t h a t the winner must pay f o r a c o c k t a i l i n 
order to o b t a i n the d i s c o u n t , such i s not the type of c o n s i d e r a t i o n 
contemplated i n s e c t i o n 725.12. By i t s very terms, t h a t p r o v i 
s i o n d eals w i t h c o n s i d e r a t i o n as a p r e r e q u i s i t e of e l i g i b i l i t y 
( " c onsideration f o r such chance," "a d i r e c t or i n d i r e c t r e q u i r e 
ment of o b t a i n i n g a chance") r a t h e r than as a r e q u i s i t e t o p r i z e 
redemption. The f a c t t h a t there i s no o b l i g a t i o n t o purchase any 
item t o o b t a i n the t i c k e t nor any o b l i g a t i o n to redeem the d i s 
count p r i z e i s c r u c i a l . I f the wheel were operated whereby a 
p a r t i c i p a n t was r e q u i r e d to purchase any item or pay an entry or 
admission fee (such as a covercharge) i n order t o o b t a i n the chance, 
the wheel would c o n s t i t u t e a l o t t e r y , u n lawful gambling, and i t s 
possession would be p r o h i b i t e d under s e c t i o n 725.9 as amended. 
However, the device as you have d e s c r i b e d i t would not be "used 
or adapted or designed to be used f o r gambling" and c o u l d , conse
quently, be possessed l e g i t i m a t e l y , s e c t i o n 725.9 as amended not
w i t h s t a n d i n g . 

S i n c e r e l y , 

bje 



STATE OFFICERS AND DEPARTMENTS: Department of S o c i a l 
S e r v i c e s , J u d i c i a l D i s t r i c t Departments of C o r r e c t i o n a l 
S e r v i c e s . Iowa C o n s t i t u t i o n , a r t i c l e V I I , § 1; ch. 905, The 
Code 1981; §§ 905.2, 905.4, 905.4(5), 905.8. 
Pursuant to the a u t h o r i t y vested i n § 905.4, The Code 
1981, the d i s t r i c t boards of the j u d i c i a l departments 
of c o r r e c t i o n a l s e r v i c e s may enter i n t o purchase 
agreements•and long-term leases i n order to acquire 
adequate f a c i l i t i e s f o r the community-based c o r r e c 
t i o n a l program. (Brenneise to Smith, Chairperson, 
D i s t r i c t Board of the F i r s t J u d i c i a l D i s t r i c t 
Department of C o r r e c t i o n a l Services., 3/26/81) #81-3-16 (L) 

Ms. Donna Smith, Chairperson March 26, 1981 
D i s t r i c t Board 
F i r s t J u d i c i a l D i s t r i c t 
Department of C o r r e c t i o n a l S e r v i c e s 
200 East F i f t h 
Waterloo, Iowa 50703 
Dear Ms. Smith: 

You have requested an o p i n i o n of the Attorney General regard
i n g the a u t h o r i t y of the v a r i o u s d i s t r i c t boards of the Departments 
of C o r r e c t i o n a l .Services t o enter i n t o long-term leases or purchase 
agreements f o r the a c q u i s i t i o n of property. S p e c i f i c i a l l y you have 
requested an o p i n i o n on the f o l l o w i n g q u e s t i o n s : 

(1) May the d i s t r i c t boards enter i n t o long-term 
leases of as much as ten (10) years i n order to 
encourage the development of f a c i l i t i e s which 
meet t h e i r needs when f a c i l i t i e s , which are w i t h i n 
the f i n a n c i a l reach of the d i s t r i c t department and 
are safe and s a n i t a r y , do not e x i s t . 

(2) May the d i s t r i c t boards enter i n t o purchase 
agreements f o r the a c q u i s i t i o n of property i n 
l i e u of a c q u i r i n g property through lease agree
ments when i t appears t h a t such a c q u i s i t i o n 
would be more economical i n the long term than 
the c o n t i n u a t i o n of s a i d lease agreements. 
Chapter 905, The Code 1981, e s t a b l i s h e s the Iowa community 

based c o r r e c t i o n a l program. This program i s a state-wide c o r r e c 
t i o n a l p l a n created to supervise and a s s i s t i n d i v i d u a l s who have 
been charged w i t h or c o n v i c t e d of a f e l o n y , an aggravated misde
meanor or a s e r i o u s misdemeanor, or who have been placed on 
p r o b a t i o n . S e c t i o n 905.2 provides f o r the establishment of a 
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department of c o r r e c t i o n a l s e r v i c e s i n each of the e i g h t (8) 
j u d i c i a l d i s t r i c t s which must f u r n i s h or c o n t r a c t f o r 
s e r v i c e s necessary f o r the development and maintenance of 
the community-based c o r r e c t i o n s program. 

Each d i s t r i c t department i s governed by a board of d i r e c t o r s . 
S e c t i o n 905.4 grants each board of d i r e c t o r s broad powers to meet 
the needs of the community-based c o r r e c t i o n s program. Among 
these powers i s the a u t h o r i t y t o enter i n t o c o n t r a c t u a l arrange
ments . 

The d i s t r i c t board s h a l l : . . . (5) Arrange 
f o r , by c o n t r a c t or on such a l t e r n a t i v e 
b a s i s as may be mutually acceptable, and 
equip s u i t a b l e q u a r t e r s a t one or more 
s i t e s i n the d i s t r i c t as may be necessary 
f o r the d i s t r i c t departments' community-
based c o r r e c t i o n a l program, provided t h a t 
the board s h a l l t o the g r e a t e s t extent 
f e a s i b l e u t i l i z e e x i s t i n g f a c i l i t i e s and 
s h a l l keep c a p i t a l expenditures f o r 
a c q u i s i t i o n , r e n o v a t i o n and r e p a i r of 
f a c i l i t i e s to a minimum. § 905.4(5), 
The Code 1981 (emphasis s u p p l i e d ) . 

The language of § 905.4(5) grants the d i s t r i c t boards the 
a u t h o r i t y t o purchase or l e a s e property i n order t o a c q u i r e 
s u i t a b l e f a c i l i t i e s f o r i t s community-based c o r r e c t i o n a l pro
gram. In adding the phrase "by c o n t r a c t or on such a l t e r n a t i v e 
b a s i s as may be mutually a c c e p t a b l e " , the l e g i s l a t u r e c l e a r l y 
a n t i c i p a t e d t h a t l e a s i n g arrangements would serve as p e r m i s s i b l e 
a l t e r n a t i v e s t o c o n t r a c t u a l agreements. Therefore, we conclude 
t h a t the d i s t r i c t boards may both purchase, as w e l l as, l e a s e 
property t o assure t h a t adequate f a c i l i t i e s are p r o v i d e d f o r the 
community-based c o r r e c t i o n s program. 

Although i t i s apparent t h a t § 905.4(5) a u t h o r i z e s the d i s 
t r i c t boards to enter i n t o l e a s i n g arrangements f o r a p p r o p r i a t e 
f a c i l i t i e s , t here remains the q u e s t i o n of whether t h a t s e c t i o n 
contemplates long-term l e a s e s . We conclude t h a t i t does. 

The Iowa Department of S o c i a l S e r vices (DSS) i s r e s p o n s i b l e 
f o r a l l o c a t i n g the s t a t e funds appropriated f o r the community-
based c o r r e c t i o n a l programs. § 905.8, The Code 1981. Therefore, 
any a c t i o n taken by the d i s t r i c t boards i n p r o c u r i n g a p p r o p r i a t e 
f a c i l i t i e s must be dependent upon the f i s c a l l i m i t a t i o n s imposed 
upon DSS. 
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A r t i c l e I I I , § 1 of the Iowa C o n s t i t u t i o n s t a t e s t h a t 

The c r e d i t of the s t a t e s h a l l not, i n 
any manner, be given or loaned t o , or 
i n a i d to any i n d i v i d u a l , a s s o c i a t i o n , 
or corporation? and the s t a t e s h a l l 
never assume or become r e s p o n s i b l e f o r 
the debts or l i a b i l i t i e s of any i n d i v i 
d u a l , a s s o c i a t i o n , or c o r p o r a t i o n , unless 
i n c u r r e d i n time of war f o r the b e n e f i t 
of the s t a t e . 

Our o f f i c e has p r e v i o u s l y h e l d t h a t a r t i c l e V I I , § 1 does not 
preclude DSS from e n t e r i n g i n t o a lease which extends beyond the 
time l i m i t of an a p p r o p r i a t i o n . 1978 Op.Att'y Gen. 598, 599. 
This i s because the o b l i g a t i o n t o pay rent under a lease does not 
i n v o l v e borrowing. Therefore, long-term l e a s i n g arrangements do 
not extend the c r e d i t of the s t a t e i n v i o l a t i o n of a r t i c l e V I I , 
§ 1. 

Moreover, we are s a t i s f i e d t h a t at the time of the d r a f t i n g 
of § 905.4(5), the General Assembly was mindful of the n e c e s s i t y 
f o r i n c l u d i n g f l e x i b i l i t y i n the management of the community-
based c o r r e c t i o n a l program. C e r t a i n l y the program could not 
f u n c t i o n without a minimal degree of independence i n c o n t r a c t u a l 
d e a l i n g s . 

In summary then, we conclude t h a t pursuant to the a u t h o r i t y 
vested i n § 905.4(5), the d i s t r i c t boards may enter i n t o purchase 
agreements, as w e l l as, long-term leases i n order to acquire 
adequate f a c i l i t i e s f o r the community-based c o r r e c t i o n a l program. 

S i n c e r e l y , 

Crai(g S. Brenneise, 
A s s i s t a n t Attorney General 

CSB/kap 
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March 20, 1981 

Dr. Robert D. Benton 
Superintendent 
Department of P u b l i c I n s t r u c t i o n 
L O C A L 
Dear Dr. Benton: 
Enclosed i s a c o r r e c t e d o p i n i o n by Brent Appel concerning aban
doned r a i l r o a d c r o s s i n g s and the use of the "exempt" s i g n . Mr. 
M u l l ' s o p i n i o n focused on the use of the t r a f f i c - c o n t r o l s i g n a l s 
i n the 1978 N a t i o n a l Manual on Uniform C o n t r o l Devices f o r S t r e e t s 
and Highways and overlooked the s t a t u t o r y d e f i n i t i o n of " t r a f f i c -
c o n t r o l s i g n a l . " 
I w i l l continue to lobby the l e g i s l a t u r e to secure what I b e l i e v e 
to be a t e c h n i c a l change i n the law a l l o w i n g s c h o o l buses t o pro
ceed across an abandoned r a i l r o a d c r o s s i n g marked w i t h the exempt 
s i g n w i thout stopping. I f we are s u c c e s s f u l w i t h the L e g i s l a t u r e , 
I w i l l work w i t h the Department of T r a n s p o r t a t i o n t o secure t h e i r 
c o o p e r a t i o n i n a t t a c h i n g the signs. 

S i n c e r e l y y o u r s , 

THOMAS J./MILLER 
At t o r n e y ^General 

TJM:krf 



MOTOR VEHICLES: R a i l r o a d s ; Schools; §§ 321.1(63), 321.343, 321 252 
The Code 1979. Se c t i o n 321.343 r e q u i r e s a school bus d r i v e r t o 
stop, look and l i s t e n before c r o s s i n g any r a i l r o a d t r a c k a t a h i g h -
.way grade c r o s s i n g , even i f i t appears t h a t the t r a c k i s not used by 
r a i l t r a f f i c , unless a p o l i c e o f f i c e r or a t r a f f i c s i g n a l d i r e c t s 
v e h i c l e s t o proceed. The EXEMPT s i g n i s not e x p r e s s l y d e f i n e d as 
a " t r a f f i c - c o n t r o l s i g n a l " and t h e r e f o r e i t s use i s not s p e c i f i c a l l y 
a u t h o r i z e d by § 321.343. (Appel to Benton, State Superintendent of 
P u b l i c I n s t r u c t i o n , 3-20-81) #81-3-15(L) 

Dr. Robert D. Benton, Superintendent 
Department o f P u b l i c I n s t r u c t i o n 
L O C A L 
Dear Dr. Benton: 

You have asked our o f f i c e a number of questions concerning 
school bus operations and r a i l r o a d c r o s s i n g s . S p e c i f i c a l l y , 
you have asked: 

1. Must a sc h o o l bus d r i v e r stop the school 
bus a s ~ b u t l i n e d i n S e c t i o n 321.343, The 
Code, i f the r a i l r o a d i s abandoned or 
unused, but the r a i l r o a d warning s i g n 
and crossbuck s i g n remain i n place? 

2. Must a sc h o o l bus d r i v e r stop the school 
bus as o u t l i n e d i n S e c t i o n 321.343, The 
Code, i f the t r a c k s remain i n p l a c e , but 
the r a i l r o a d warning s i g n and crossbuck 
s i g n have been removed? 

3. Must a s c h o o l bus d r i v e r stop the school 
bus as o u t l i n e d i n S e c t i o n 321.343, The 
Code, i f the t r a c k s and r a i l r o a d warning 
s i g n and crossbuck s i g n remain i n p l a c e , 
but the EXEMPT s i g n i s u t i l i z e d ? 

I have reviewed the r e l e v a n t p r o v i s i o n s of the Code, and con
clude t h a t the answer to a l l three questions i s i n the a f f i r m a 
t i v e . 

S e c t i o n 321.343, The Code 1981, provide s i n r e l e v a n t p a r t 
as f o l l o w s : 
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The d r i v e r of any motor v e h i c l e c a r r y i n g 
passengers f o r h i r e , or of any school bus 
or of any v e h i c l e c a r r y i n g e x p l o s i v e sub
stances or flammable l i q u i d s or other 
hazardous m a t e r i a l s . . . before c r o s s i n g 
at grade any t r a c k of a r a i l r o a d , s h a l l 
stop such v e h i c l e w i t h i n f i f t y f e e t but 
not l e s s than ten f e e t from the nearest 
r a i l of such r a i l r o a d and w h i l e so stopped 
s h a l l l i s t e n and look i n both d i r e c t i o n s 
a long such t r a c k f o r any approaching t r a i n , 
and f o r s i g n a l s i n d i c a t i n g the approach of 
a t r a i n , except as h e r e i n a f t e r p r o v i d e d , 
and s h a l l not proceed u n t i l he can do so 
s a f e l y . 
No stop need be made a t any such c r o s s i n g 
where a p o l i c e o f f i c e r or t r a f f i c - c o n t r o l 
s i g n a l d i r e c t s t r a f f i c to proceed. 

S e c t i o n 321.343 was construed i n Chicago, B & Q. R. Co., 
y. Ruan Transp. Corp., 171 F.2d a t 788. The Court h e l d t h a t a 
d r i v e r of a g a s o l i n e t r a n s p o r t t r u c k was g u i l t y of c o n t r i b u t o r y 
n e g l i g e n c e f o r v i o l a t i n g § 321.343 by c o l l i d i n g w i t h a t r a i n a t 
a r a i l r o a d c r o s s i n g . The Court s t a t e d t h a t : 

. . . t h i s s t a t u t e must be read to mean 
th a t the d r i v e r o f one of the v e h i c l e s 
d e s c r i b e d s h a l l stop w i t h i n the d i s t a n c e s 
s p e c i f i e d where by l o o k i n g he can see and 
by l i s t e n i n g he can hear. The command i s 
th a t the d r i v e r s h a l l not proceed u n t i l he 
knows that t o proceed i s s a f e . Nothing l e s s 
than the u n d i v i d e d a t t e n t i o n of the d r i v e r 
to l o o k i n g . . . H e had no r i g h t t o assume 
what he c o u l d not know. [Emphasis added.] 

171 F.2d a t 788. 
S i m i l a r l y , i n Ga l l a g h e r v. M o n t p e l i e r & W. R i v e r R. Co., 100 

Vt. 299, 137 A. 207, 52 A.L.R. 744 (1927), the Court h e l d a 
d r i v e r g u i l t y of c o n t r i b u t o r y n e g l i g e n c e f o r f a i l i n g to sto p , 
look and l i s t e n a t a r a i l r o a d t r a c k b e l i e v e d by the d r i v e r to be 
abandoned. The Court noted as f o l l o w s : 

. . . The c o n d i t i o n s t h a t e x i s t e d a t the 
c r o s s i n g , a s i d e from the absence of a warn
i n g board, were not m a t e r i a l l y d i f f e r e n t 
from those known to e x i s t a l l over the 
country. I t i s a matter of common knowledge 
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th a t some r a i l r o a d s are not used so much as 
ot h e r s , and that a l l roadbeds do not r e c e i v e 
l i k e a t t e n t i o n , but a t r a v e l e r has no r i g h t 
t o assume t h a t a r a i l r o a d has been abandoned 
simply because he never saw a t r a i n running 
over i t , or i t s roadbed i s not kept i n the 
most approved c o n d i t i o n or there happens t o 
be no warning board at a p a r t i c u l a r c r o s s i n g . 

52 A.L.R. at 748. 
A s t a t u t e comparable to § 321.343 was a l s o considered i n 

Long v. Chicago & N.W. Ry. Co., 256 Wis. 131, 40 N.W.2d 548, 
552 (1949). The Court h e l d t h a t noncompliance w i t h the s t a t u t e 
i s not excused because the road i s i c y . The Court reasoned 
t h a t : 

On the p a r t of p l a i n t i f f on the o r a l argument 
and i n the b r i e f there was an attempt to 
excuse the p l a i n t i f f ' s f a i l u r e to stop as 
r e q u i r e d by the s t a t u t e , on the ground the road 
was i c y . To excuse the p l a i n t i f f from perform
i n g h i s s t a t u t o r y duty under the circumstances 
of t h i s case would amount t o nothi n g l e s s than 
an amendment of the s t a t u t e . The s t a t u t e makes 
no e x c e p t i o n s . A t r u c k d r i v e r i s r e q u i r e d under 
the s t a t u t e to come to a f u l l stop, not t o stop 
a t h i s d i s c r e t i o n . 

40 N.W.2d a t 552. Accord, M i l l e r v. Chicago R.I. & P. Ry. Co., 
40 N.W.2d 324 (S.D. 1949) ( f a i l u r e t o stop h e l d not excused by 
concern f o r s a f e t y of f o l l o w i n g v e h i c l e s ) . 

I t seems t o me tha t the r a t i o n a l e of the cases of Chicago B. 
& Q.R. Co., G a l l a g h e r and Long would most l i k e l y be f o l l o w e d by 
the Iowa Supreme Court. The language of § 321.343 does not pro
v i d e an e x c e p t i o n f o r abandoned r a i l r o a d t r a c k s t o the r e q u i r e 
ment o f s t o p p i n g , l o o k i n g and l i s t e n i n g . 

Your l e t t e r mentions the use o f the EXEMPT c r o s s i n g s i g n a t 
abandoned r a i l r o a d c r o s s i n g s . The Iowa Department of Tr a n s p o r t a 
t i o n pursuant to § 321.252 and 820 I.A.C. [06,K]§ 2.1 has adopted 
the 1978 N a t i o n a l Manual on Uniform T r a f f i c C o n t r o l Devices f o r 
S t r e e t s and Highways [ h e r e i n a f t e r c i t e d as Iowa Manual], S e c t i o n 
8B-6, P a r t V I I I , T r a f f i c C o n t r o l Systems f o r Railroad-Highway 
Grade C r o s s i n g s of the Iowa Manual provides as f o l l o w s : 

When a u t h o r i z e d by law or r e g u l a t i o n a supple
mental s i g n (R15-3) b e a r i n g the word EXEMPT 
may be used below the Crossbuck and Track s i g n s 
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a t the c r o s s i n g , and supplemental s i g n 
(WlO-la) may be used below the R a i l r o a d 
Advance Warning s i g n . These supplemental 
s i g n s are t o inform d r i v e r s of v e h i c l e s 
c a r r y i n g passengers f o r h i r e , school 
busses c a r r y i n g c h i l d r e n , or v e h i c l e s 
c a r r y i n g flammable or hazardous m a t e r i a l s 

. t h a t a stop i s not r e q u i r e d at c e r t a i n 
designated grade c r o s s i n g s , except when a 
t r a i n , l ocomotive, or other r a i l r o a d equip
ment i s approaching or occupying the c r o s s 
i n g or the d r i v e r ' s view of the s i g n i s 
blocked. 

The l a s t paragraph of § 321.343 provides that "[n]o stop 
need be made at any such c r o s s i n g where a p o l i c e o f f i c e r or a 
t r a f f i c - c o n t r o l s i g n a l d i r e c t s t r a f f i c to proceed." S e c t i o n 
321.1(63), The Code 1981, s t a t e s t h a t " ' O f f i c i a l t r a f f i c -
c o n t r o l s i g n a l ' means any device, whether manually, e l e c t r i c a l l y 
or m e c h a n i c a l l y operated, by which t r a f f i c i s a l t e r n a t e l y 
d i r e c t e d t o stop and to proceed." 

As a p o l i c y matter, s t a t u t o r y a u t h o r i z a t i o n to use the 
EXEMPT s i g n would o f f e r one s o l u t i o n to the problem of abandoned 
r a i l r o a d c r o s s i n g s . The EXEMPT s i g n , however, does not a l t e r 
n a t e l y d i r e c t t r a f f i c t o stop and proceed and t h e r e f o r e i t i s not 
a " t r a f f i c - c o n t r o l s i g n a l " w i t h i n the meaning of § 321.343. 
A c c o r d i n g l y , the use of the EXEMPT si g n s at abandoned r a i l r o a d 
c r o s s i n g s i s not s p e c i f i c a l l y a u t h o r i z e d by § 321.343. See Rees 
v. S p i l l a n e , 341 111. App. 647, 94 N.E.2d 686, 692 (1950) (stop 
s i g n s h e l d not to be " t r a f f i c - c o n t r o l s i g n a l s " ) ; U.S. F i r e Ins. 
Co. v. Grand Trunk Western R. Co., 344 Mich. 270, 73 N.W.2d 905, 
907 (1955) ("The t r a f f i c c o n t r o l s i g n a l near t r a c k 1 d i d not 
a l t e r n a t e l y d i r e c t t r a f f i c t o stop and proceed and, t h e r e f o r e , 
d i d not meet the s t a t u t o r y requirements of a t r a f f i c c o n t r o l 
s i g n a l which would excuse p l a i n t i f f fee from b r i n g i n g h i s v e h i c l e 
to a stop b e f o r e c r o s s i n g t r a c k 1.") Because i t would appear t h a t 
the use o f EXEMPT si g n s would improve t r a n s p o r t a t i o n e f f i c i e n c y 
w i t h o u t s a c r i f i c i n g student s a f e t y , the Department of J u s t i c e i s 
prepared t o support c l a r i f y i n g l e g i s l a t i o n . 

I n summary, a school bus d r i v e r seems r e q u i r e d under 
§ 321.343 to stop, look and l i s t e n b efore c r o s s i n g any r a i l r o a d 
t r a c k a t a highway grade c r o s s i n g , even i f i t appears t h a t the 
t r a c k i s not used by r a i l t r a f f i c , except when a p o l i c e o f f i c e r 
or a t r a f f i c s i g n a l d i r e c t s v e h i c l e s to proceed. The EXEMPT s i g n 
i s not a " t r a f f i c - c o n t r o l s i g n a l " and t h e r e f o r e i t s use i s not 
e x p r e s s l y a u t h o r i z e d by § 321.343. 
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To the extent t h a t our l e t t e r of February 2, 1981 t o you 
i s i n c o n s i s t e n t , i t i s withdrawn. 

ery t r u l y yours], 

BJpffiHT R. APPEL 
F i r s t A s s i s t a n t Atvcorney General 

BA:s 



ESTATES: NONRESIDENT FIDUCIARIES. Sections 633.63, 633.64, 
633.502, 61st G.A., Acts 1965, ch. 432 § 7, 63rd G.A., ch. 
294 §§ 1 and 2, The Code 1979; Sections 8-158, 8-159, 8-160, 
Nebraska Law Revised. A Nebraska n a t i o n a l bank may q u a l i f y 
and serve, subject to an a p p l i c a t i o n to the Court, as a 
personal r e p r e s e n t a t i v e of an es t a t e where (1) the d o m i c i l i a r y 
a d m i n i s t r a t i o n of the es t a t e i s i h Iowa, (2) Nebraska law 
provides s i m i l a r r e c i p r o c i t y , and (3) the banking p r a c t i c e 
i s on a sporadic case-by-case b a s i s and not a r e g u l a r ongoing 
business a c t i v i t y i n Iowa. (Hagen to Connors, State Representa
t i v e , 3/18/81) #81-3-14(L) 

March 18, 1981 

Honorable John H. Connors 
State Representative 
State C a p i t o l 
L O C A L 
Dear Representative Connors: 

We have r e c e i v e d a request f o r an opi n i o n a s k i n g : 
Whether., a Nebraska n a t i o n a l bank and 
t r u s t company may q u a l i f y and serve as 
a personal r e p r e s e n t a t i v e of an es t a t e 
where the d o m i c i l i a r y a d m i n i s t r a t i o n 
of the es t a t e i s i n Iowa. 

S e c t i o n 633.64, The Code 1979, of the probate code 
d e l i n e a t e s the mechanism f o r a p p o i n t i n g nonresident f i d u c i a r i e s 
where the d o m i c i l i a r y a d m i n i s t r a t i o n of the e s t a t e i s i n Iowa. 
P r o v i s i o n s f o r appointment of a f o r e i g n f i d u c i a r y where the 
d o m i c i l i a r y a d m i n i s t r a t i o n of the e s t a t e i s o u t s i d e of Iowa i s 
found at § 633.502, The Code 1979. S e c t i o n 633.64 s t a t e s as f o l l o w s : 

Q u a l i f i c a t i o n of f i d u c i a r y - n o n r e s i d e n t . 
The court may, upon a p p l i c a t i o n , appoint 
the f o l l o w i n g nonresidents as f i d u c i a r i e s : 

1. N a t u r a l persons. A n a t u r a l person 
who i s a nonresident of t h i s s t a t e and 
who i s otherwise q u a l i f i e d under the pro
v i s i o n s of s e c t i o n 633.63, provided a 
r e s i d e n t f i d u c i a r y i s appointed to serve 
w i t h such nonresident f i d u c i a r y ; and pro
v i d e d f u r t h e r that the c o u r t , f o r good 
cause shown, may appoint such nonresident 
f i d u c i a r y to serve along without the 
appointment of a r e s i d e n t f i d u c i a r y . 
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2. Banks and t r u s t companies. Banks 
and t r u s t companies organized under the 
laws of the United States or of another 
s t a t e and a u t h o r i z e d to act i n a f i d u c i a r y 
c a p a c i t y i n another s t a t e , i f banks and 
t r u s t companies of t h i s s t a t e are per
m i t t e d to act as f i d u c i a r y under s i m i l a r 
c o n d i t i o n s i n .the s t a t e where such bank 
or t r u s t company i s l o c a t e d . 

The second s e c t i o n of the above-quoted p r o v i s i o n s p e c i f i 
c a l l y allows banks and t r u s t companies organized under the laws 
of the United States or any s t a t e to act i n a f i d u c i a r y c a p a c i t y 
i f , i n f a c t , there i s m u t u a l i t y or r e c i p r o c i t y f o r such s i m i l a r 
Iowa banks i n the State of Nebraska, Sections 633.63-64, The 
Code 1981, have been amended two times w i t h i n the past 15 years. 
S p e c i f i c a l l y , the 61st General Assembly (Acts 1965, ch. 432, § 7) 
amended the probate code to i n c l u d e nonresident f i d u c i a r y i n s t i t u 
t i o n s which were a u t h o r i z e d to do business i n t h i s s t a t e , were 
appointed by the Court, and served w i t h a r e s i d e n t f i d u c i a r y except 
when good cause was shown a l l o w i n g the e n t i t y to serve alone. That 
amendment appeared as f o l l o w s : 

SEC. 7. S e c t i o n s i x t y - f o u r (64) of 
chapter" three-hundred twenty-six (326) , 
Acts 60th General Assembly i s hereby 
repealed and the f o l l o w i n g s e c t i o n s are 
enacted i n l i e u thereof: 

Sec. 63. Q u a l i f i c a t i o n of F i d u c i a r y . 
Any n a t u r a l person of f u l l age, and any 
c o r p o r a t i o n a u t h o r i z e d to do business 
i n t h i s s t a t e and to act i n a f i d u c i a r y 
c a p a c i t y , i s q u a l i f i e d to serve as a 
f i d u c i a r y i n t h i s s t a t e except the f o l l o w 
i n g : 

1. One who i s a mental r e t a r d a t e , 
m e n t a l l y i l l , a c h r o n i c a l c o h o l i c , or a 
s p e n d t h r i f t . 

2. Any other person whom the court 
determines to be u n s u i t a b l e . 

Sec. 64. Nonresident f i d u c i a r i e s . A 
nonresident of t h i s s t a t e who i s q u a l i f i e d 
under the p r o v i s i o n s of s e c t i o n s i x t y - t h r e e 
(63) may, upon a p p l i c a t i o n , be appointed 
f i d u c i a r y , provided a r e s i d e n t f i d u c i a r y 
i s appointed to serve w i t h such nonresident 
f i d u c i a r y ; - and provided f u r t h e r that the 
c o u r t , f o r good cause shown, may appoint 
such nonresident f i d u c i a r y to serve alone 
without the appointment of a r e s i d e n t 
f i d u c i a r y . 
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A f t e r t h i s amendment i n 1965, three opinions regarding 
the r e l e v a n t p r o v i s i o n were issued i n 1966 and 1967. The f i r s t 
o p i n i o n , Op. A t t y . Gen. #66-8-7, h e l d that Iowa law does not: 

. . .. p r o h i b i t an I l l i n o i s s t a t e or n a t i o n a l 
bank from q u a l i f y i n g as a f i d u c i a r y under 
§ 633.63, 1966 Code of Iowa, provided t h a t 
such s t a t e or n a t i o n a l bank procures a c e r t i 
f i c a t e of a u t h o r i t y as r e q u i r e d by Chapter 
496A, 1966 Code of Iowa. 

The second o p i n i o n , Op. A t t y . Gen. #67-6-30, h e l d t h a t 
f o r e i g n banks may o b t a i n a c e r t i f i c a t e to do t r u s t business i n 
t h i s s t a t e by complying w i t h Chapter 494 and not Chapter 496A 
as was h e l d i n the p r i o r o p i n i o n c i t e d above. I t was f u r t h e r 
noted i n that o p i n i o n that the t r a n s a c t i o n of f i d u c i a r y business 
was subject to the s u p e r v i s i o n and r e g u l a t i o n of the Superintendent 
of Banking under § 524.10, The Code 1966. 

The t h i r d o p i n i o n , Op. A t t y . Gen. #67-11-29, h e l d t h a t 
n a t i o n a l banks are authorized to do t r u s t business under § 532.5, 
The Code 1968, and were not r e q u i r e d to o b t a i n a permit under the 
Business Co r p o r a t i o n Act or other chapter, of the Code i n order to 
comply w i t h the p r o v i s i o n s of §§ 633.63 and 633.64. In t h i s 
o p i n i o n , the p r i o r two opinions were q u a l i f i e d to acknowledge the 
f e d e r a l s t a t u s of n a t i o n a l banks. The o p i n i o n noted t h a t : 

"^c /V 

I t i s c l e a r that n a t i o n a l banks r e c e i v e t h e i r 
c a p a c i t y to act as f i d u c i a r i e s from the f e d e r a l 
government. The a u t h o r i t y to act i n a f i d u c i a r y 
c a p a c i t y i n a s t a t e e i t h e r where the bank i s 
l o c a t e d or i n one other than that i n which the 
bank i s l o c a t e d i s d e r i v e d from the laws of 
t h a t s t a t e . See S w i t z e r , Eugene H., Rights of 
Nonresident Banks and Trust Companies to Serve 
i n F i d u c i a r y C a p a c i t i e s Under the Laws of the 
Various S t a t e s , 1962, L i b r a r y American Bankers 
A s s o c i a t i o n , 12 East T h i r t y - S i x t h S t r e e t , New 
York 16, New York. 

I t i s w e l l e s t a b l i s h e d that i n the absence of 
unmistakably c l e a r language i t w i l l not be 
assumed that a s t a t e has attempted to e x e r c i s e 
a r e g u l a t o r y power over n a t i o n a l agencies 
e s t a b l i s h e d i n a i d of governmental purposes under 
the laws of the United S t a t e s . J e f f r i e s v. The 
F e d e r a l Land Bank of New Orleans, 189 S. 557, 1939. 
whatever may be the s t a t e law, n a t i o n a l banks 
having the permit s p e c i f i e d i n T i t l e 12, U.S.C., 
92a, may act i n a f i d u c i a r y c a p a c i t y i f t r u s t 
companies competing w i t h them have s i m i l a r powers. 
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M i s s o u r i ex r e l Burns N a t i o n a l Bank v. Duncan, 
265 U. S. 17, 68 L.Ed. 881, 44 S.Ct. 427 (1924). 
Further i t i s w e l l e s t a b l i s h e d that even a 
n a t i o n a l bank must be appointed by a s t a t e court 
to be able to serve as an executor. Ex parte 
Worchester County N a t i o n a l Bank, 279 U. S. 347, 
73 L. Ed. 733, 49 S. Ct. 368, 61 A.L.R. 987, 1929. 
I t i s my o p i n i o n t h a t n a t i o n a l banks whether 
l o c a t e d w i t h i n the s t a t e of Iowa or at some pla c e 
outside the s t a t e are not r e q u i r e d to o b t a i n a 
permit as a f o r e i g n c o r p o r a t i o n to be a u t h o r i z e d 
to do business i n t h i s s t a t e and to act i n a 
f i d u c i a r y c a p a c i t y . 

* "k rk 

We come then to whether or not a n a t i o n a l bank 
wherever l o c a t e d i s a u t h o r i z e d to act i n a 
f i d u c i a r y c a p a c i t y i n t h i s s t a t e . I t i s my 
o p i n i o n that § 532.5 of the Code of Iowa provides 
s u f f i c i e n t a u t h o r i t y f o r a n a t i o n a l bank to comply 
w i t h t h e . p r o v i s i o n s of § 633.63 and § 633.64 i n 
t h i s regard. § 532.5 provides: 

When so a u t h o r i z e d by any law of the United 
States now i n f o r c e or h e r e a f t e r enacted, 
n a t i o n a l banks may e x e r c i s e the same 
powers and perform the same d u t i e s as are 
by s e c t i o n s 532.1 to 532.4, i n c l u s i v e , 
c onferred upon t r u s t companies, s t a t e and 
savings banks. 

Since t h i s s e c t i o n of the code makes no d i s t i n c 
t i o n between n a t i o n a l banks l o c a t e d w i t h i n the 
s t a t e and those l o c a t e d outside of the s t a t e 
there appears to be no need to attempt to c l a s s i f y 
any such n a t i o n a l bank as a f o r e i g n c o r p o r a t i o n . 

We f i n d nothing i n the phraseology of the 
s t a t u t e . . which i n d i c a t e s an i n t e n t i o n to 
c l a s s i f y n a t i o n a l banks created by n a t i o n a l 
law as f o r e i g n c o r p o r a t i o n . . . and i n the 
absence of unmistakably c l e a r language, i t 
w i l l not be found that the s t a t e has attempted 
to e x e r c i s e r e g u l a t o r y power over n a t i o n a l 
agencies e s t a b l i s h e d i n a i d of governmental 
purposes. Stewart v. A t l a n t i c N a t i o n a l Bank 
of Boston, 27 Fed. 2d 224, 228 (1928). 
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With apparent confusion over bank and t r u s t companies' 
requirements to act as f i d u c i a r y i n an Iowa d o m i c i l e d e s t a t e 
and w i t h the n a t i o n a l banks' apparent competitive advantage to 
that of s t a t e banks, d i s c l o s e d by the opinions above, the Iowa 
L e g i s l a t u r e i n 1969 amended s e c t i o n s 633.63 and .64, The Code 
1968, as f o l l o w s i n the Acts of the 63rd General Assembly, ch. 
294, §§ 1 and 2: 

SECTION 1. S e c t i o n s i x hundred t h i r t y -
three p o i n t s i x t y - t h r e e (633.63), Code 
1966, i s repealed and the f o l l o w i n g enacted 
i n l i e u thereof: 

Q u a l i f i c a t i o n of f i d u c i a r y -- r e s i d e n t . 
1. Any n a t u r a l person of f u l l age, who i s 

a r e s i d e n t of t h i s s t a t e , i s q u a l i f i e d to 
serve as a f i d u c i a r y , except the f o l l o w i n g : 

a. One who i s a mental r e t a r d a t e , mentally 
i l l , a c hronic a l c o h o l i c , or a s p e n d t h r i f t . 

b. Any other person whom the court deter
mines to be u n s u i t a b l e . 

2. Banks and t r u s t companies organized 
under the laws of the United States or of the 
s t a t e of Iowa and a u t h o r i z e d to act i n a 
f i d u c i a r y c a p a c i t y i n Iowa. 
SEC. 2. S e c t i o n s i x hundred t h i r t y - t h r e e p o i n t 
s i x t y - f o u r (633.64), Code 1966, i s repealed and 
the f o l l o w i n g enacted i n l i e u thereof: 

Q u a l i f i c a t i o n of f i d u c i a r y -- nonresident. 
The court may, upon a p p l i c a t i o n , appoint the 
f o l l o w i n g nonresidents as f i d u c i a r i e s : 

1. N a t u r a l persons. A n a t u r a l person who 
i s a nonresident of t h i s s t a t e and who i s other
wise q u a l i f i e d under the p r o v i s i o n s of s e c t i o n 
s i x hundred t h i r t y - t h r e e p o i n t s i x t y - t h r e e 
(633.33), provided a r e s i d e n t f i d u c i a r y i s 
appointed to serve w i t h such nonresident f i d u c i a r y ; 
and provided f u r t h e r that the c o u r t , f o r good 
cause shown, may appoint such nonresident f i d u 
c i a r y to serve along without the appointment of a 
r e s i d e n t f i d u c i a r y . 

2. Banks and t r u s t companies. Banks and 
t r u s t companies organized under the laws of the 
United States or of another s t a t e and a u t h o r i z e d 
to act i n a f i d u c i a r y c a p a c i t y i n another s t a t e , 
i f banks and t r u s t companies of t h i s s t a t e are 
permitted to act as f i d u c i a r y under s i m i l a r 
c o n d i t i o n s i n the s t a t e where such bank or t r u s t 
company i s l o c a t e d . 
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The 1969 amendments ex p r e s s l y i n c l u d e d both s t a t e and 
f o r e i g n banks and t r u s t companies subject to c e r t a i n c o n d i 
t i o n s but the p r o v i s i o n s f o r the n e c e s s i t y of a c o r p o r a t i o n 
to be a u t h o r i z e d to do business i n t h i s s t a t e and a r e s i d e n t co
t r u s t e e 'were de l e t e d . In the case of f o r e i g n banks and 
t r u s t companies, the requirements were that they 1) are 
a u t h o r i z e d to a c t i n a f i d u c i a r y c a p a c i t y i n another s t a t e , 
2) be l o c a t e d i n s t a t e s which, under s i m i l a r c o n d i t i o n s , 
provided r e c i p r o c i t y to Iowa banks i n analogous s i t u a t i o n s , 
and 3) be granted permission by an Iowa court. 

In the case of Nebraska N a t i o n a l Bank, we must examine the 
p e r t i n e n t f e d e r a l p r o v i s i o n s of the N a t i o n a l Bank Act. At 12 U.S.C. 
§ 92a(b), we f i n d : 

Whenever the laws of such State a u t h o r i z e 
or permit the e x e r c i s e of any or a l l of 
the foregoing powers by State banks, t r u s t 
companies, or other c o r p o r a t i o n s which compete 
w i t h n a t i o n a l banks, the g r a n t i n g to and the 
e x e r c i s e of such powers by n a t i o n a l banks 
s h a l l not be deemed to be i n c o n t r a v e n t i o n 

. of State or l o c a l law w i t h i n the meaning of 
t h i s s e c t i o n . 

The purpose of t h i s p r o v i s i o n as summarized i n the case of 
American T r u s t Co., Inc. v. South C a r o l i n a State Board of Bank 
C o n t r o l , 381 F.Supp. 313 (D.C.S.C., 1974) was to permit n a t i o n a l 
banks under some circumstances to a c t as a t r u s t e e executor and to 
create " c o m p e t i t i v e e q u a l i t y " between the s t a t e and n a t i o n a l banks 
l o c a t e d i n the same s t a t e . Consequently, the question becomes what 
are the r i g h t s of the l o c a l Nebraska banks r e l a t i v e to t h e i r a c t i n g 
as a f i d u c i a r y i h an Iowa proceeding. To answer t h i s question, an 
examination of the Nebraska s t a t u t e s i s necessary. 

Sections 8-158, 8-159, and 8-160, Nebraska Law Revised, grant 
express a u t h o r i t y f o r Nebraska banks to engage i n f i d u c i a r y • a c t i 
v i t i e s . These s e c t i o n s s t a t e as f o l l o w s : 

8-158. Banks; appointment as executor or 
a d m i n i s t r a t o r ; a u t h o r i z e d . Any bank, 
ch a r t e r e d to conduct a banking business i n 
t h i s s t a t e and so a u t h o r i z e d by i t s corporate 
a r t i c l e s , s h a l l have power to a c t , e i t h e r 
by i t s e l f or j o i n t l y w i t h any n a t u r a l person 
or persons, as executor of the e s t a t e of any 
deceased person or as a d m i n i s t r a t o r of the 
e s t a t e of any person under the appointment 
of a court of r e c o r d having j u r i s d i c t i o n of 
the e s t a t e of such deceased person. 
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Source: Laws 1959, c. 18, § 1, p. 142; 
Laws 1961, c. 14, § 3, p. 107; 
Laws 1961, c. 16, § 1, p. 116; 
R.R.S. 1943, § 8-1,117; Laws 
2963, c. 29, § 58, p. 158; Laws 
1973, LB 164, § 17. 

8-159. Banks; t r u s t department; a u t h o r i z a t i o n . 
Any bank, having adopted or amended i t s a r t i c l e s 
of i n c o r p o r a t i o n to a u t h o r i z e the conduct of a 
t r u s t business as defined i n s e c t i o n s 8-201 
to 8-226, may be f u r t h e r c h a r t e r e d by the d i r e c t o r 
to t r a n s a c t a t r u s t company business i n a t r u s t 
department i n connection w i t h such bank. 

Source: Laws 1959, c. 19, § 1, p. 143; Laws 
1961, c. 14, § 4, p. 107; R.R.S. 1943, 
§ 18-1,118; Laws 1963, c. 29, § 59, p. 
159. 

8-160. Banks; t r u s t department; amendment of 
c h a r t e r ; s u p e r v i s i o n . The d i r e c t o r s h a l l have the 
power to i s s u e to banks amendments to t h e i r c h a r t e r s 
of a u t h o r i t y to t r a n s a c t t r u s t business as d e f i n e d 
i n s e c t i o n s 8-201 to 8-226, and s h a l l have general 
s u p e r v i s i o n and c o n t r o l over such t r u s t department 
of banks. 

Source: Laws 1959, c. 19, § 2, p. 143; Laws 1961, 
c. 14, § 5, p. 108; R.R.S.1943, § 8-1,119; 
Laws 1963, c. 29, § 60, p. 159. 

F u r t h e r , § 8-201, Nebraska Law Revised, grants t r u s t companies 
s i m i l a r powers. I t s t a t e s as f o l l o w s : 

8-201. O r g a n i z a t i o n ; c h a r t e r r e q u i r e d ; e x c e p t i o n ; 
powers of Department of Banking and Finance. The 
D i r e c t o r of Banking and Finance s h a l l have the power 
to issue to t r u s t companies, c h a r t e r s of a u t h o r i t y to 
t r a n s a c t t r u s t company business as d e f i n e d i n s e c t i o n s 
8-201 to 8-226. I t s h a l l have general s u p e r v i s i o n and 
c o n t r o l over such t r u s t companies. Any three or more 
persons may adopt a r t i c l e s o f i n c o r p o r a t i o n and be
come a body corporate f o r the purpose of engaging i n 
and conducting the business of a t r u s t company, upon 
complying w i t h the requirements of s e c t i o n s 8-201 to 
8-226 and the general laws of t h i s s t a t e r e l a t i n g to 
the o r g a n i z a t i o n of c o r p o r a t i o n s and upon o b t a i n i n g a 
c h a r t e r to t r a n s a c t business as a t r u s t company from the 
Department of Banking and Finance. 
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Every c o r p o r a t i o n organized f o r and d e s i r i n g 
to t r a n s a c t a t r u s t company business s h a l l , 
before commencing such business, make under 
oath and t r a n s m i t to the Department of Banking 
and Finance a complete statement i n c l u d i n g (1) 
the name of the proposed t r u s t company; (2) a 
c e r t i f i e d copy of the a r t i c l e s of i n c o r p o r a t i o n ; 
(3) the names of the s t o c k h o l d e r s ; (4) the name 
of the county, c i t y , or v i l l a g e i n which s a i d 
t r u s t company i s l o c a t e d ; (5) the amount of p a i d -
up c a p i t a l stock; and (6) a statement, under the 
oath of the p r e s i d e n t and s e c r e t a r y , that the 
c a p i t a l stock has been p a i d i n as provided f o r 
and i t s h a l l a l s o pay the fee p r e s c r i b e d by sec
t i o n 8-602 f o r i n v e s t i g a t i o n of such statement. 
I f , .upon i n v e s t i g a t i o n , the department s h a l l be 
s a t i s f i e d t h a t the p a r t i e s r e q u e s t i n g s a i d 
c h a r t e r are p a r t i e s of i n t e g r i t y and r e s p o n s i 
b i l i t y and t h a t the p u b l i c n e c e s s i t y , convenience 
and advantage w i l l be promoted by p e r m i t t i n g such 
proposed t r u s t company to engage i n business, the 
department s h a l l i s s u e to s a i d c o r p o r a t i o n a 
c h a r t e r e n t i t l i n g i t to t r a n s a c t the business pro
vided f o r i n s a i d s e c t i o n s . Upon payment of the 
r e q u i r e d fees and upon the r e c e i p t of the charter-, 
the proposed t r u s t company may begin to t r a n s a c t 
a t r u s t company business. I t s h a l l be unlaxvful 
f o r any c o r p o r a t i o n , except a f o r e i g n corporate 
t r u s t e e to the extent a u t h o r i z e d under s e c t i o n 
30-2805, to engage i n business as a t r u s t company 
or to act i n a f i d u c i a r y c a p a c i t y unless i t s h a l l 
have f i r s t obtained from the Department of Banking 
and Finance a c h a r t e r of a u t h o r i t y to do business. 

Of s i g n i f i c a n c e i s the exception f o r f o r e i g n corporate 
t r u s t e e s contained i n the l a s t sentence above. ..Section 30-2.805, 
Nebraska, supra, s t a t e s as f o l l o w s : 

30-2805. R e g i s t r a t i o n , q u a l i f i c a t i o n of f o r e i g n 
t r u s t e e . A f o r e i g n corporate t r u s t e e i s r e q u i r e d 
to q u a l i f y as a f o r e i g n c o r p o r a t i o n doing business i n 
t h i s s t a t e i f i t maintains the p r i n c i p a l p l a c e of 
a d m i n i s t r a t i o n of any t r u s t w i t h i n the s t a t e . A 
f o r e i g n c o t r u s t e e i s not r e q u i r e d to q u a l i f y i n t h i s 
s t a t e s o l e l y because i t s c o t r u s t e e maintains the 
p r i n c i p a l p l a c e of a d m i n i s t r a t i o n i n t h i s s t a t e . 
Unless otherwise doing business i n t h i s s t a t e , l o c a l 
q u a l i f i c a t i o n by a f o r e i g n t r u s t e e , corporate or i n 
d i v i d u a l , i s not r e q u i r e d i n order f o r the t r u s t e e 
to r e c e i v e d i s t r i b u t i o n from a l o c a l e s t a t e or to h o l d , 
i n v e s t i n , manage or acqui r e property l o c a t e d i n t h i s 
s t a t e , or m a i n t a i n l i t i g a t i o n i f the laws of the s t a t e 
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of i n c o r p o r a t i o n or residence of the f o r e i g n 
t r u s t e e grant the same a u t h o r i t y to a t r u s t e e 
i n c o r p o r a t e d or r e s i d e n t i n t h i s s t a t e . 
Nothing i n t h i s s e c t i o n a f f e c t s a determina
t i o n of what other acts r e q u i r e q u a l i f i c a t i o n 
as doing business i n t h i s s t a t e . 

The above-cited Nebraska s t a t u t e waives the f o r e i g n corporate 
t r u s t e e s ' n e c e s s i t y of q u a l i f i c a t i o n as a f o r e i g n c o r p o r a t i o n do
i n g business i n Nebraska when the f o r e i g n s t a t e grants r e c i p r o c i t y 
to Nebraska banks, and the f o r e i g n c o r p o r a t i o n i s not a c t i v e l y 
engaged i n such business i n the s t a t e . In other words, as i n Iowa, 
i f the f o r e i g n bank i s not conducting business on a r e g u l a r b a s i s , 
but i s i n v o l v e d on a sporadic case-by-case b a s i s , no a u t h o r i z a 
t i o n i s r e q u i r e d . Such c o n d i t i o n s appear to be s i m i l a r and con
sequently, a Nebraska n a t i o n a l bank may, subject to court a p p l i c a 
t i o n , q u a l i f y and serve as a p e r s o n a l r e p r e s e n t a t i v e of an e s t a t e 
where the d o m i c i l i a r y a d m i n i s t r a t i o n of the e s t a t e i s i n Iowa. 

Source: Laws 1974, LB 354, § 300, UPC § 7 105. 

Very t r u l y yours, 

'HOWARD 0. HAGEN 
A s s i s t a n t Attorney General 

HOH.- sh 



MOTOR VEHICLES: Chauffeur's License f o r Volunteer F i r e f i g h t e r s -
§§ 321.1(43) and 321.174, The Code 1979. Volunteer f i r e f i g h t e r s 
who operate f i r e t rucks of the type of motor v e h i c l e s l i s t e d i n 
§ 321.1(43) must possess chauffeur's l i c e n s e s . Volunteer f i r e 
f i g h t e r s who operate ambulances need not possess chauffeur's l i 
censes i f they r e c e i v e no more than reimbursement f o r expenses. 
(Blumberg to Welsh, State Representative, 3/13/81) #81-3-12(L) 

March 13, 1981 

The Honorable Joseph Welsh 
State Representative 
R.R. 2 
Box 37 
Dubuque, Iowa 52001 
Dear Representative Welsh: 

We have your o p i n i o n request r e g a r d i n g the n e c e s s i t y of a 
chauffeur's l i c e n s e f o r the d r i v e r of an emergency v e h i c l e f o r 
a v o l u n t e e r f i r e department. You a l s o ask whether the acceptance 
of a nominal fee by the v o l u n t e e r f i r e f i g h t e r • a f f e c t s the answer. 

Every person who operates a motor v e h i c l e upon the highways 
of t h i s S t a t e , s h a l l , w i t h c e r t a i n l i s t e d exemptions, have a 
v a l i d operator's or chauffeur's l i c e n s e i s s u e d by the Department 
of T r a n s p o r t a t i o n . See, § 321.174, The Code 1979. "Chauffeur" 
i s d e f i n e d i n § 321. TTO) as f o l l o w s : 

"Chauffeur" means any person who operates 
a motor v e h i c l e i n the t r a n s p o r t a t i o n of 
persons, i n c l u d i n g school buses, f o r wages, 
compensation or h i r e , or any person who 
operates a t r u c k t r a c t o r , road t r a c t o r or 
any motor t r u c k which i s r e q u i r e d to be 
r e g i s t e r e d at a gross weight c l a s s i f i c a t i o n 
exceeding f i v e tons, or any such motor ve
h i c l e exempt from r e g i s t r a t i o n which would 
be w i t h i n such gross weight c l a s s i f i c a t i o n 
i f not so exempt except when such o p e r a t i o n 
by the owner or operator i s o c c a s i o n a l and 
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merely i n c i d e n t a l t o h i s p r i n c i p a l business. 
Subject to the p r o v i s i o n s of s e c t i o n 321.179, 
a farmer or h i s h i r e d h e l p s h a l l not be deemed a 
c h a u f f e u r , when o p e r a t i n g a truck owned by 
him, and used e x c l u s i v e l y i n connection w i t h 
the t r a n s p o r t a t i o n of h i s own products or 
property. 
[Emphasis added] 

Pursuant to § 321.1(43), a person need not operate the 
v e h i c l e f o r h i r e i n order t o be a chauffeur. Operating the type 
of t r u c k l i s t e d t h e r e i n w i t h a gross weight c l a s s i f i c a t i o n i n 
excess of f i v e t o n s , w i t h or without compensation, i s s u f f i c i e n t . 
I f , however, the o p e r a t i o n of the v e h i c l e i s o c c a s i o n a l and merely 
i n c i d e n t a l t o the owner's or operator's p r i n c i p a l b u s i n e s s , 
the person i s not a chauffeur. 

"Motor t r u c k " i s defined i n § 321.1(4) as every motor v e h i c l e 
designed p r i m a r i l y f o r c a r r y i n g l i v e s t o c k , merchandise or f r e i g h t 
of any k i n d , or over nine persons as passengers. S e c t i o n 321.1(6) 
de f i n e s " t r u c k t r a c t o r " as every motor v e h i c l e designed and used 
p r i m a r i l y f o r drawing other v e h i c l e s . I t i s a motor v e h i c l e 
not constructed t o c a r r y a load other than a p a r t of the weight 
of the v e h i c l e and load so drawn. F i n a l l y , "road t r a c t o r " i s 
d e f i n e d i n § 321.1(8) as every motor v e h i c l e designed and used 
f o r drawing other v e h i c l e s . I t i s not constructed t o c a r r y 
any load thereon e i t h e r independently or any p a r t o f the weight 
of a v e h i c l e or load so drawn. 

The b a s i s f o r r e q u i r i n g a chauffeur's l i c e n s e f o r the o p e r a t i o n 
of c e r t a i n types of v e h i c l e s i s one of s a f e t y . The importance 
of s a f e t y i s most evident when the motor v e h i c l e i n q u e s t i o n i s 
being used i n emergency s i t u a t i o n s . We cannot l i g h t l y assume 
th a t the L e g i s l a t u r e f o r g o t about f i r e t r u c k s and other emergency 
motor v e h i c l e s when i t enacted § 321.1(43). 

In a p r i o r o p i n i o n , 1964 Op. A t t ' y . Gen. 297, we were asked 
whether operators of f i r e t r u c k s were re q u i r e d t o have chauffeur's 
l i c e n s e s . We h e l d t h e r e , at page 299: 

I t i s t h e r e f o r e our o p i n i o n t h a t a person 
h i r e d as a fireman who, as i n c i d e n t a l t o per
forming h i s d u t i e s , operates a motor v e h i c l e 
which does not exceed f i v e tons i n gross weight 
i s not r e q u i r e d t o have a chauffeur's l i c e n s e ; 
however, i f a fireman operates a t r u c k t r a c t o r , 
road t r a c t o r or motor t r u c k as d e f i n e d by S e c t i o n 
321.1, which has a gross weight c l a s s i f i c a t i o n 
exceeding f i v e tons, and t h a t o p e r a t i o n i s not 
" o c c a s i o n a l or merely i n c i d e n t a l " , he would be 
r e q u i r e d t o have a chauffeur's l i c e n s e . 
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I t i s our understanding t h a t the Department of T r a n s p o r t a t i o n r e 
q u i r e s a l l f u l l - t i m e f r i e f i g h t e r s who operate f i r e t r u c k s of the 
type l i s t e d i n § 321.1(43) to have chauffeur's l i c e n s e s , presum
ably on the b a s i s of the above o p i n i o n . However, vo l u n t e e r f i r e 
f i g h t e r s are not r e q u i r e d t o have chauffeur's l i c e n s e s because 
the operation of such v e h i c l e s i s considered to be merely i n c i d e n t a l 
or o c c a s i o n a l . We are not persuaded by the d i s t i n c t i o n . Volunteer 
f i r e f i g h t e r s operate the same type of t r u c k s under s i m i l a r emergency 
c o n d i t i o n s . The need f o r s a f e t y i s j u s t as great f o r them as 
f o r f u l l - t i m e f i r e f i g h t e r s . 

In a d d i t i o n , we have p r e v i o u s l y discussed what i s meant by 
" o c c a s i o n a l and merely i n c i d e n t a l " . In 1962 Op. A t t ' y . Gen. 276, 
we h e l d , at page 277: 

I t i s not r e q u i r e d t h a t a person's e x c l u s i v e 
employment be t h a t of o p e r a t i n g a truck such as 
the one i n question before the requirement t h a t 
he have a chauffeur's l i c e n s e becomes a p p l i c a b l e . 
Under § 321.1(43), the exemption from such 
l i c e n s e i s a p p l i c a b l e o n l y i f the use of o c c a s i o n a l 
and i n c i d e n t a l t o h i s p r i n c i p a l business. The 
import of such words i s t h a t the exemption w i l l 
apply only i f the o p e r a t i o n of such t r u c k i s a 
c a s u a l event, f o r t u i t o u s happening, as i f by chance 
or a c c i d e n t . Moor.v. Butz, 156 Pa. Super. 516, 
40 A.2d 699, 700 (1944); L i b e r t y Mut. Ins. Co. v. 
Thompson. 171 F.2d 723, 725 (9th C i r . 1949). 

A s i m i l a r r e s u l t was reached i n 1974 Op. A t t ' y . Gen. 399. I t i s 
t h e r e f o r e r e a d i l y apparent t h a t the o p e r a t i o n of a f i r e t r u c k 
by a v o l u n t e e r f i r e f i g h t e r i s not " o c c a s i o n a l and merely i n c i d e n t a l " 
as those words are used i n § 321.1(43). 

S e c t i o n 321.1(43) has not changed si n c e the 1964 o p i n i o n . 
We are not aware of any s i g n i f i c a n t p o l i c y changes behind t h a t sec
t i o n s i n c e 1964. That o p i n i o n i s not c l e a r l y erroneous, and 
t h e r e f o r e , we adopt i t s reasoning and r e a f f i r m i t . A c c o r d i n g l y , 
v o l u n t e e r f i r e f i g h t e r s who operate f i r e t r u c k s of the type l i s t e d 
i n § 321.1(43) which are e i t h e r r e g i s t e r e d i n excess of f i v e tons 
or i f exempt, would otherwise have t o be r e g i s t e r e d i f i n excess of 
f i v e tons, must have chauffeur's l i c e n s e s . 

Your second qu e s t i o n i s whether the acceptance of a nominal 
fee, such as reimbursement f o r f u e l , would r e q u i r e a chauffeur's 
l i c e n s e f o r those o p e r a t i n g ambulances. 

Our o f f i c e has p r e v i o u s l y considered a q u e s t i o n regarding r e 
imbursement f o r f u e l i n a s i m i l a r context. In 1938 Op. A t t ' y . Gen. 
508, we were faced w i t h a s i t u a t i o n where vo l u n t e e r s drove high 
school a t h l e t i c p a r t i c i p a n t s to the games. Some of the d r i v e r s r e -
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quested, and were p a i d , money f o r gas and o i l used on the t r i p . 
The i s s u e was whether these payments r e q u i r e d the d r i v e r s t o o b t a i n 
a chauffeur's l i c e n s e . R e f e r r i n g t o a s e c t i o n of the Code 
s i m i l a r t o § 321.1(43), we held t h a t the payment of such expenses 
d i d not c o n s t i t u t e compensation f o r which a chauffeur's l i c e n s e 
would be r e q u i r e d . We f i n d no reason to d i s t i n g u i s h t h a t o p i n i o n 
from the f a c t s before us. This does not mean t h a t one who 
d r i v e s an ambulance w i l l never need a chauffeur's l i c e n s e . 
Rather, i f the person i n que s t i o n i s t r u l y a vo l u n t e e r f i r e 
f i g h t e r , and i f any fees c o l l e c t e d are merely reimbursement f o r 
f u e l , t h a t i n d i v i d u a l would not be r e q u i r e d to possess a chauffeur's 
l i c e n s e . We make no expression as to other forms of compensation. 

Very t r u l y yours, 

XARRY Jfl. BLUMBERG " , 
A s s i s t a n t Attorney General 

LMB/cmc 



SOCIAL SERVICES: C h i l d Care Centers, L i c e n s i n g : Ch. 237A, 
§§ 237A.K7), 237A.K8), 237A.M9), 237A.2, 237A.3, The 
Code, 1981. A c h i l d should not be counted f o r l i c e n s i n g o r 
r e g i s t r a t i o n purposes under ch. 237A i f the c h i l d r e c e i v e s 
l e s s than two hours care per day. 
(Hege to Anderson, State Representative, 3/6/81) #81-3-9(L) 

March 6, 1981 

The Honorable Robert T. Anderson 
State Representative 
State House 
Des Moines, Iowa 50319 
Dear Representative Anderson: 

You have requested an o p i n i o n concerning the c r i t e r i a f o r 
l i c e n s i n g a c h i l d day care center. 

S p e c i f i c a l l y , you have questioned whether: 
A c h i l d who r e c e i v e s l e s s than two hours 
care per day and does not f i t i n t o the 
" c h i l d day care" d e f i n i t i o n should be 
counted i n determining whether a f a m i l y 
day care home i s r e q u i r e d t o be l i c e n s e d 
as a c h i l d day care center? 

Chapter 237A, The Code 1981, r e g u l a t e s the l i c e n s i n g or 
r e g i s t r a t i o n of c h i l d care c e n t e r s . S e c t i o n 237A.1(7), The 
Code 1981, s e t s out the b a s i c d e f i n i t i o n of the s e r v i c e t o 
be r e g u l a t e d by the chapter. 

7. " C h i l d day care" means the care, super
v i s i o n or guidance of a c h i l d by a person 
other than the parent, guardian, r e l a t i v e 
or custodian f o r periods of two hours or 
more and l e s s than twenty-four hours per 
day per c h i l d on a r e g u l a r b a s i s i n a 
p l a c e other than the c h i l d ' s home, but 
does not i n c l u d e : 
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a. An i n s t r u c t i o n a l program administered 
by a p u b l i c or nonpublic school system 
approved by the department of p u b l i c 
i n s t r u c t i o n or the s t a t e board of regents. 

b. A c h u r c h - r e l a t e d i n s t r u c t i o n a l pro
gram of not more than one day per week. 
c. Short-term c l a s s e s h e l d between 
sch o o l terms. 

For the State t o have a u t h o r i t y t o r e g u l a t e the f a c i l i t y or 
s e r v i c e , f o u r b a s i c c r i t e r i a must e x i s t : 

1. Care, s u p e r v i s i o n or guidance must be given 
t o a c h i l d (§ 237A.K5), " c h i l d " means a 
person under eighteen years of age); 

2. By a person other than the parent, guardian, 
r e l a t i v e or cu s t o d i a n ; 

3. For periods of two hours or more and l e s s 
than twenty-four hours per day per c h i l d ; 

4. On a r e g u l a r b a s i s i n a place other than 
the c h i l d ' s home. 

S p e c i f i c exemptions from r e g u l a t i o n s are granted t o c e r t a i n 
p u b l i c or p r i v a t e school programs approved by the department 
of p u b l i c i n s t r u c t i o n or the s t a t e board of regents, 
§ 237A.1(7)(a), The Code 1981, c e r t a i n c h u r c h - r e l a t e d i n 
s t r u c t i o n of not more than one day per week, § 237A.1(7)(b), 
The Code 1981, and c e r t a i n short-term c l a s s e s held between 
sch o o l terms, § 237A.1(7)(c), The Code 1981. 

The s t a t u t e d e f i n e s a f a c i l i t y which may be r e g u l a t e d 
as a " c h i l d day care f a c i l i t y " or f a c i l i t y " , which i n c l u d e s 
both c h i l d care centers and f a m i l y day care homes. S e c t i o n 
237A.K10) . 

F i n a l l y , a " c h i l d care center" i s de f i n e d as "a f a c i l i t y 
p r o v i d i n g c h i l d day care f o r seven or more c h i l d r e n " , 
§ 237A.1(8), The Code 1981, w h i l e a " f a m i l y day care home" 
means "a f a c i l i t y which provides c h i l d day care t o l e s s than 
seven c h i l d r e n " , § 237A.K9), The Code 1981. I t i s evi d e n t 
t h a t both types of f a c i l i t i e s provide the same care; i . e . 
c h i l d day care, but are d i s t i n g u i s h a b l e i n the number of 
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c h i l d r e n to which the care i s provided. F u r t h e r , c h i l d care 
centers must be l i c e n s e d , § 237A.2, The Code 1981, w h i l e 
f a m i l y day care homes are r e g i s t e r e d , § 237A.3, The Code 
1981. 

Under the r e g u l a t o r y scheme s e t out i n ch. 237A, the 
f a c i l i t y must provide " c h i l d day care" before the s t a t e has 
a u t h o r i t y t o r e q u i r e l i c e n s i n g or r e g u l a t i o n . Therefore, at 
l e a s t one c h i l d , must be provided care i n excess of two hours 
per day, but l e s s than twenty-four hour care. A f a c i l i t y 
p r o v i d i n g the above care would be a "family day care home", 
§ 237A.K9), The Code 1981, w h i l e a f a c i l i t y t h a t provides 
care i n excess of two hours, but l e s s than twenty-four 
hours, f o r e i g h t c h i l d r e n would be a " c h i l d care center" and 
would be mandated to o b t a i n a l i c e n s e , §§ 23 7.1(8) and 
237A.2, The Code 1981. 

On the other hand, a f a c i l i t y p r o v i d i n g l e s s than two 
hours care per c h i l d per day f o r f i v e c h i l d r e n i s not e i t h e r 
a f a m i l y day care home or a c h i l d care center. The State 
has no a u t h o r i t y under ch. 237A to r e g u l a t e the o p e r a t i o n of 
such a f a c i l i t y . 

I t should be noted t h a t the t h r e s h o l d requirement of 
two hours or more of care i s a p p l i c a b l e t o the l i c e n s i n g 
f u n c t i o n as opposed to s t a f f i n g or programming f u n c t i o n s . 
For s t a f f i n g and programming purposes, the a c t u a l number of 
c h i l d r e n , r e g a r d l e s s of length of s t a y , should be used. 
This ensures t h a t once the f a c i l i t y may be r e g u l a t e d by the 
S t a t e , t h a t i t gives adequate care and s u p e r v i s i o n t o 
a l l the c h i l d r e n who use i t s s e r v i c e s . 

In c o n c l u s i o n , the answer to your question i s no. A 
c h i l d r e c e i v i n g l e s s than two hours per day of care i s not 
counted f o r l i c e n s i n g purposes of c h i l d care centers or 
r e g i s t r a t i o n purposes of f a m i l y day care homes. Sec t i o n s 
237A.K7), (8), (9), The Code 1981. 

S i n c e r e l y , 

Brent D. Hege ^ 
A s s i s t a n t Attorney General 

BDH/kap 



ADMINISTRATIVE LAW: CONTESTED CASES: DEMEANOR OF WITNESSES. 
§§ 17A.1K1), 17A.12(7), 17A.15(2), 17A.15(3), The Code 1981. 
I f an agency member attends a contested case proceeding, con
ducted by a hearing o f f i c e r , and observes the demeanor of 
witnesses, the member may take h i s / h e r observations i n t o con
s i d e r a t i o n when l a t e r reviewing the h e a r i n g o f f i c e r ' s proposed 
d e c i s i o n . (Fortney to R e i s , Executive D i r e c t o r , Iowa C i v i l 
Rights Commission, 3/6/81) #81-3-8(L) 

March 6, 19 81 

A r t i s R e i s , Executive D i r e c t o r 
Iowa C i v i l Rights Commission 
L O C A L 
Dear Ms. R e i s : 

You have requested our o p i n i o n as to whether a 
commissioner who attends, but does not conduct, a contested 
case h e a r i n g may take i n t o account the demeanor of witnesses 
observed at such hearings when the d e c i s i o n i s l a t e r r e 
viewed by the f u l l Commission. I t i s our o p i n i o n t h a t the 
Commissioner may p r o p e r l y take such observations i n t o 
c o n s i d e r a t i o n . — 

Pursuant to § 601A.15 and § 17A.11(1), The Code 1981, 
the C i v i l R ights Commission conducts i t s contested cases b e f o r e 
a hearing o f f i c e r . See 240 I.A.C. § 1.9(3). F o l l o w i n g r e c e i p t 
of the evidence and arguments, the h e a r i n g o f f i c e r makes a 
recommended d e c i s i o n or a proposed d e c i s i o n to the Commission. 
See 240 I.A.C. § 1.15(1). The f i n a l agency d e c i s i o n i s then 
made by the Commission. See 240 I.A.C. § 1.15(3). 

Contested cases before the Commission are open to the 
p u b l i c pursuant to § 17A.12(7), The Code 1981. You i n d i c a t e t h a t 
on occasion members of the Commission attend these p u b l i c sessions 
While i n attendance, i t i s impossible f o r such Commissioner to 
a v o i d observing the demeanor of witnesses. When r e v i e w i n g the 
proposed d e c i s i o n , the Commissioner w i l l r e t a i n r e c o l l e c t i o n s of 
the observed demeanor. You i n q u i r e as to the appropriateness of 
r e l y i n g on these observations. 

I t i s w e l l e s t a b l i s h e d that "the primary r e s p o n s i b i l i t y 
f o r f i n d i n g f a c t s i s that of the agency, not that of the [hearing] 
examiner." Kenneth Culp D a v i s , A d m i n i s t r a t i v e Law T r e a t i s e , 111 
(1958). This i s t r u e even i n circumstances i n which i s s u e s of 
f a c t must be r e s o l v e d on the b a s i s of the demeanor of the witnesse 
Id. In the f e d e r a l c o u r t s , the p r i n c i p l e that an agency i s not 
bound by a h e a r i n g o f f i c e r ' s f i n d i n g s as to the c r e d i b i l i t y of 
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witnesses has been a r t i c u l a t e d f o r decades. For example, i n 1941 
the Court of Appeals f o r the F i f t h C i r c u i t used the f o l l o w i n g 
i n s t r u c t i v e language: 

The Board i s i n no case bound to f o l l o w 
the f a c t - f i n d i n g s or recommendations of 
an examiner. Even on a question of the 
c r e d i b i l i t y of c o n t r a d i c t o r y witnesses, 
nothwithstanding the advantage the examiner 
has of seeing and h e a r i n g them t e s t i f y , the 
Board may d i f f e r from the c o n c l u s i o n o f i t s 
examiners. 

Nat i o n a l Labor R e l a t i o n s Board v. Tex-O-Kan F l o u r M i l l s Co., 122 
F.2d 433 (5th C i r . 1941). 

The preceding concepts have been c o d i f i e d i n the Iowa 
A d m i n i s t r a t i v e Procedure Act. S e c t i o n 17A.15(2), The Code 1981, 
provides i n p e r t i n e n t p a r t : "When the agency d i d not p r e s i d e at 
the r e c e p t i o n of the evidence i n a contested case, the p r e s i d i n g 
o f f i c e r s h a l l make a proposed d e c i s i o n . " " . . . On appeal from 
or review of the proposed d e c i s i o n , the agency has a l l the power 
which i t would have i n i n i t i a l l y making the f i n a l d e c i s i o n except 
as i t may l i m i t the issues on n o t i c e to the p a r t i e s or by r u l e . . . 
S e c t i o n 17A.15(3), The Code 1981. Thus, we see t h a t the Iowa Code 
recognizes that i t i s the agency, not the hearing o f f i c e r , which 
has the u l t i m a t e r e s p o n s i b i l i t y to make f i n d i n g s o f f a c t . This 
duty i s not a l t e r e d by the f a c t t h a t c e r t a i n i s s u e s may t u r n on 
demeanor. Once t h i s premise i s understood, i t f o l l o w s t h a t a 
Commissioner who observes witness demeanor and l a t e r takes such 
observations i n t o c o n s i d e r a t i o n i s a c t i n g i n an a p p r o p r i a t e f a s h i o n . 
I f anything, t h i s Commissioner has a more complete and thorough 
a p p r e c i a t i o n f o r the evidence presented than can be gleaned from 
the c o l d r e c o r d . 

I t may be questioned whether i t i s a p p r o p r i a t e f o r one 
or more members of a multimember agency to have d i r e c t l y observed 
the t a k i n g of testimony, w h i l e the remaining members base t h e i r 
a c t i o n on the t r a n s c r i p t and r e c o r d . We b e l i e v e t h i s concern has 
been i n d i r e c t l y addressed by p r i o r d e c i s i o n s from a number of s i s t e r 
s t a t e s . The c l a s s i c f a c t u a l s i t u a t i o n was presented i n Cooper v. 
State Board of M e d i c a l Examiners of Dept. of P r o f e s s i o n a l and" 
V o c a t i o n a l Standards of C a l i f o r n i a , 217 P.2d 630, 35 C a l . 2d 242 
(1950) . In that case, the s t a t e agency was engaged i n an enforce
ment a c t i o n based on a l l e g e d unauthorized p r a c t i c e . A h e a r i n g was 
h e l d before a ten-member panel. F o l l o w i n g the h e a r i n g , but p r i o r 
to reaching a d e c i s i o n , f i v e of the ten members were r e p l a c e d . 
Seven votes were r e q u i r e d f o r a c t i o n to be taken. The C a l i f o r n i a 
Supreme Court determined that i t d i d not v i o l a t e due process f o r a l l 



A r t i s R e i s , Executive D i r e c t o r 
Iowa C i v i l R ights Commission Page 3 

ten current members to p a r t i c i p a t e even though h a l f of the board 
p e r s o n a l l y heard the evidence and witnesses, w h i l e the remaining 
h a l f simply read the t r a n s c r i p t . I m p l i c i t i n the f a c t s of Cooper 
i s that only h a l f of the members observed the witnesses' demeanor, 
the balance d e a l t only w i t h the c o l d record. Accord: McGraw 
E l e c t r i c Co. v. United S t a t e s , 120 F.Supp. 354 (E.D. Mo.), a f f ' d . , 
348 U.S. 804, 75 S.Ct. 24, 99 L.Ed. 635 (1954); Seabolt v. Moses, 
220 Ark. 242, 247 S.W.2d 24 (1952); P e l t i f o r d v. South C a r o l i n a 
State Board of Education, 218 S.C. 322, 62 S.E.Zd 780 (1950), 
c e r t , denied, 341 U.S. 920, 71 S.Ct. 742, 95 L.Ed. 1354 (1951); 
Knapp v. State I n d u s t r i a l Commission, 195 Okla. 56, 154 P.2d 964 
(1945); F l o r i d a Dry Cleaning v. Economy Cleaners, 143 F l a . 859, 
197 So. 550 (1940). S i m i l a r p r i n c i p l e s apply r e g a r d i n g the sub
s t i t u t i o n o f hearing o f f i c e r s . See Kenneth Culp Davis, A d m i n i s t r a 
t i v e Law T r e a t i s e , 111-113 (1958). "The key c o n s i d e r a t i o n i s to 
prevent the demeanor of witnesses, whenever i t may be a s u b s t a n t i a l 
element, from g e t t i n g l o s t from the case." I d . , at 113. This 
can be accomplished by a s s u r i n g that those present at the t a k i n g , 
of the testimony r e p o r t to those not present r e g a r d i n g the demeanor 
of witnesses, i f important. Iowa has adopted t h i s view i n § 17A.15(2), 
The Code 1981. 

In c o n c l u s i o n , i f an agency member attends a contested case 
proceeding, conducted by a hearing o f f i c e r , and observes the demeanor 
of witnesses, the member may take h i s / h e r observations i n t o con
s i d e r a t i o n when l a t e r reviewing the hearing o f f i c e r ' s proposed 
d e c i s i o n . 

Yours t r u l y , 

DAVID M. FORTNEY/ 
A s s i s t a n t Attorney General 

DMF:sh 



STATE OFFICERS AND DEPARTMENTS - Board of Nursing - Control Over Nurses Practicing 
in Iowa by Virtue of Employment with the Federal Government but Licensed in a 
State Other Than Iowa - §§147.12, 147.13, 147.44, 147.55, 152.1, 152.8, 152.10, 
258A.3, 258A.4, The Code. In general, unless a specific provision of the Code 
provides otherwise, the Board of Nursing has no authority to act with respect to 
those licensees not licensed in Iowa but practicing in this state as employees 
of the federal government but that the Board does have authority to act with 
respect to those licensees issued Iowa licenses even though the Iowa licensees are 
practicing in another state. In particular, the Board of Nursing 1) has no author
ity or responsibility to investigate a nurse licensed in another state but employed 
in this state by the federal government for alleged violations of the Iowa Code; 
2) has a responsibility to give written notice to another licensing board or 
hospital licensing agency of evidence of an act or an omission which i t reasonably 
believes is subject to discipline by that other board or agency, 3) has no author
ity or responsibility to take interim action against a nurse licensed in another 
state but practicing in Iowa as an employee of the federal government based upon 
investigative findings while awaiting action by the other state; 4) has no authority 
or responsibility to require nurses licensed by another state but employed in Iowa 
with the federal government to meet mandatory continuing education requirements; 
and 5) has the authority to investigate nurses licensed by Iowa but practicing in 
another state while employed with the federal government for alleged violations 
reasonably believed to be cause for licensee discipline. (Freeman to I l l e s , 
Executive Director, Iowa Board of Nursing, ..3/6/81) #81-3-7 (L) 



T H O M A S J . M I L L E R 

A T T O R N E Y G E N E R A L 

A D D R E S S R E P L Y T O : 

H O O V E R B U I L D I N G 

D E S M O I N E S . I O W A 5 0 3 1 9 

March 6, 1981 

Mrs. Lynne M. I l l e s , R.N. 
Executive D i r ec to r 
Iowa Board o f Nursing 
Executive H i l l s East 
1223 E. Court Avenue 
Des Moines, Iowa 50319 

Dear Mrs. I l l e s : 

This l e t t e r i s in response to your request for an attorney genera l ' s op in ion 
r e l a t i n g to the au thor i ty of the Iowa Board o f Nursing over 1) those nurses 
l i c ensed in another s tate but employed in Iowa by the federal government and 
2) those nurses l i c ensed in Iowa but employed in another s t a t e by the federal 
government. You are concerned s p e c i f i c a l l y with that port ion o f §152.l, The 
Code 1981, which exempts from the d e f i n i t i o n o f the " p r a c t i c e o f nurs ing " 
those nurses l i c ensed i n another s tate and employed i n th i s s ta te by the fed 
era l government. §152.1(1)(d), The Code. In p a r t i c u l a r you have asked the 
fo l lowing quest ions : 

1. Does the Iowa Board o f Nursing have the a u t h o r i t y / r e s p o n s i b i l i t y 
to inves t i ga te a nurse l i c ensed in another s tate and employed i n 
t h i s s ta te by the federal government, who has a l l e ged ly v i o l a t e d 
the Code o f Iowa ( i . e . , drug abuse, p rac t i ce harmful to the p u b l i c , 
e t c . ) and to inform the s ta te i n which cu r rent l y l i c ensed o f s a i d 
a l l e ga t i ons? 

2. Does the Iowa Board o f Nursing have the a u t h o r i t y / r e s p o n s i b i l i t y 
to take any type o f i n t e r im ac t i on against a nurse l i c ensed in 
another s tate and employed in t h i s s ta te by the federal govern
ment, based on i n v e s t i g a t i v e f i n d i n g s , to safeguard the p u b l i c 
pending ac t ion by the other s t a t e , s ince i t may not be r e a l i s t i c 
to expect expedit ious ac t ion on the part o f s a i d s t a t e? 

3. Does the Iowa Board Of Nursing have the a u t h o r i t y / r e s p o n s i b i l i t y 
to require those nurses l i c ensed i n another s ta te and employed i n 
t h i s s tate by the federal government to meet mandatory cont inuing 
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education requirements s ince they are rendering nurs ing se rv i ces 
to c i t i z e n s o f Iowa? 

4. Does the Iowa Board o f Nursing have the a u t h o r i t y / r e s p o n s i b i l i t y 
to inves t i ga te a nurse l i censed in Iowa and employed i n another 
state by the federal government, who has a l l eged ly v i o l a t e d e i t h e r 
the Code of Iowa or the Code of the s tate in which she i s employed 
by the federal government? 

To answer your quest ions , various p rov i s ions o f the Iowa Code, e s p e c i a l l y those 
located i n Chapters 147, 152 and 258A, must be examined in r e l a t i o n to c e r t a in 
bas ic p r i n c i p l e s of admin is t ra t ive law. 

It i s a we l l - r ecogn ized tenent of admin i s t ra t i ve law that an agency may exe rc i se 
only those powers which are s p e c i f i c a l l y conferred or are nece s s a r i l y impl ied by 
the s ta tute c r ea t ing the agency. Quaker Oats Co. v. Cedar Rapids Human Rights 
Commission, 268 N.W.2d 862, 868 (Iowa 1978). Agencies exerc i se pure ly s t a tu to ry 
powers and d u t i e s ; au thor i ty for the exerc i se o f a c e r t a i n power or duty must be 
found wi th in the appropriate governing s t a tu te or s t a tu tes . J_d. The Iowa Board 
o f Nursing i s an agency wi th in the meaning of the Iowa Admin i s t ra t i ve Procedures 
Act . §17A.2(1), The Code. 

The Iowa Board o f Nursing was created pursuant to §§147.12 and 147.13, The Code, 
for purposes o f g iv ing examinations to app l icants fo r l i c enses to p rac t i ce nu r s ing . 
Various p rov i s ions o f Chapter 147 fu r ther d e t a i l the duties and au thor i ty o f the 
Board, as do the p rov i s ions o f Chapter 152 governing the p r a c t i c e of nurs ing . In 
add i t ion to these two chapters , Chapter 258A fur ther defines the au thor i ty and 
duties o f the var ious l i c e n s i n g boards, i n c l ud ing the Board o f Nurs ing. §258A.(l) 
(n), The Code. 

Sect ion 147.12, The Code, s t a t e s , in p a r t , that examining boards are to be created 
and appointed " [ f ] o r the purpose o f g i v i n g examinations to app l i cants for l i c e n s e s 
to p r ac t i c e the profess ions for which l i c ense s are requi red by t h i s t i t l e . . . . " 
[Emphasis added]. Sect ion 147.13 prov ides : "The examining boards provided i n 
§147.12 sha l l be designated as fo l lows : . . . fo r nu r s ing , board o f nurs ing ; . . . . " 
These two s e c t i o n s , when read together , i n d i c a t e that the Board has author i ty 
r e l a t i n g to the " p r a c t i c e o f nu r s ing . " 

The " p r a c t i c e o f nurs ing " i s defined as " the p r a c t i c e o f a r e g i s t e r ed nurse or a 
l i c ensed p r a c t i c a l nurse . " §152.1, The Code. As you have noted though, c e r t a i n 
s i t ua t i on s have been s p e c i f i c a l l y excluded from t h i s d e f i n i t i o n , i n c l ud ing the 
fo l l ow ing : 

The p r a c t i c e o f a nurse l i c e n s e d i n another s ta te and employed 
in t h i s s tate by the federal government i f the p r a c t i c e i s in 
the discharge o f o f f i c i a l employment du t i e s . 

§152.1(1)(d), The Code. Unless another p rov i s i on o f the Code provides to the 
cont ra ry , i t does appear at the outset that the Board o f Nursing has no au tho r i t y 



page - 3 -
Mrs. Lynne M. I l l e s , R.N. 

o r r e s p o n s i b i l i t y with respect to a nurse who i s 1) l i censed i n another s t a t e , 
2) employed i n Iowa by the federal government and 3) d i scharg ing o f f i c i a l employ
ment du t i e s . Other Code prov i s ions r e in fo rce th i s conc lus ion . 

The dut ies of the Board under Chapter 152 are framed with in the terminology o f 
"the p r a c t i c e o f nurs ing " as defined by §152.1(1), that i s , the p rac t i ce o f a 
r eg i s t e r ed nurse or a l i c ensed p r a c t i c a l nurse. For in s tance , §152.3(1) provides 
that the duties of the execut ive d i r e c t o r o f the Board s h a l l inc lude the r e ce i p t 
o f a l l app l i ca t i ons to be l i c ensed fo r the p r ac t i c e o f nu r s ing . Sect ion 152.5(1) 
provides that " [ a ] l l programs preparing a person to be a r eg i s t e red nurse or 
l i c e n s e d p r a c t i c a l nurse s h a l l be approved by the boardT" [Emphasis added]. 
Sec t ion 152.6 states that " [ t ]he board may l i c ense a natural person to p r ac t i c e 
as a r eg i s te red nurse or as a l i c ensed p r a c t i c a l nurse . " [Emphasis added]. 
Sec t ion 152.7 states that an app l i c an t , to be l i c ensed for the p r ac t i c e o f nu r s ing , 
must meet c e r t a in defined c r i t e r i a . Sect ion 152.10 speaks o f the Board's powers 
to r e s t r i c t , suspend or revoke a l i c en se to p rac t i ce nurs ing . Consequently, i t 
does appear that the j u r i s d i c t i o n of the Board, i n i t s exerc i se o f power and 
au tho r i t y i n r e l a t i o n to the p r ac t i c e o f nur s ing , i s l i m i t e d under Chapter 152 by 
the d e f i n i t i o n o f the " p r a c t i c e o f n u r s i n g . " 

Insofar as your questions invo lve nurses p r a c t i c i n g i n Iowa wi th c u t - o f - s t a t e 
l i c e n s e s , the r ec ip roca l l i c e n s i n g p rov i s i ons of the Code should be noted to de
termine whether these sec t ions confer c e r t a i n author i ty to the Board with respect 
to federa l ly -employed nurses . Sect ions 147.44 - 147.54, The Code, govern r e c i p 
roca l l i c enses as between t h i s s ta te and other s t a t e s . Furthermore, §152.8 
provides as fo l lows : 

Notwithstanding the p rov i s ions o f sect ions 147.44 to 147.54, the 
board sha l l decide whether to recognize a foreign l i c en se to 
p r ac t i c e nurs ing under cond i t i ons s p e c i f i e d which i n d i c a t e that 
the l i censee meets a l l the q u a l i f i c a t i o n s required under sec t ion 
152.7. I f a fo re ign l i c ense i s recognized the board may issue a 
l i c en se by endorsement without an examination being requ i red . 
Recognition s h a l l be based on whether the fore ign l i c ensee i s 
q u a l i f i e d to p r a c t i c e nurs ing . 

Rec ip roc i ty i s a p r i n c i p l e used to recognize l i censes that have been issued by 
other s ta tes to p r ac t i c e a p a r t i c u l a r p ro f e s s i on , thus a l lowing o u t - o f - s t a t e 
l i censees to p r ac t i c e i n t h i s s t a t e . See §147.44, The Code. Once the c r i t e r i a 
f o r r e c i p r o c i t y has been s a t i s f i e d , an o u t - o f - s t a t e l i c ensee may p r ac t i c e in 
t h i s s ta te as i f he o r she had been l i c e n s e d by the State o f Iowa. In other 
words, that l i censee i s i n the same p o s i t i o n as one who has been l i c ensed by th i s 
s t a t e and the Board o f Nurs ing ' s j u r i s d i c t i o n over that person i s the same as i t s 
j u r i s d i c t i o n over any other i n d i v i d u a l d i r e c t l y l i c ensed by the Iowa Board and 
p r a c t i c i n g i n t h i s s t a t e . 

Federa l ly -employed nurses , though, are not p r a c t i c i n g i n Iowa pursuant to any 
p a r t i c u l a r r e c i p r o c i t y agreement. Rather, such nurses are i n Iowa by v i r tue o f 
t h e i r federal employment. The language i n the r ec ip roca l l i c e n s i n g prov i s ions 
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of the Code does not express ly grant author i ty to the Board with respect to 
federal ly -employed nurses, nor can such au thor i ty be f a i r l y imp l i ed . The 
c l e a r l y expressed in tent of §152.1(1)(d) i s to exclude those nurses p r a c t i c i n g 
in th i s s ta te as employees of the federal government from the p r ac t i c e o f 
nursing and, without a s p e c i f i c statement to the contrary , these nurses may not 
be brought under the Board's j u r i s d i c t i o n pursuant to the r ec ip roca l l i c e n s i n g 
p rov i s ions of the Code. 

Up to th i s p o i n t , i t does appear that the above prov i s ions o f the Code do not 
grant author i ty to the Iowa Board o f Nursing with respect to federa l ly -employed 
nurses located i n Iowa. Rather, j u r i s d i c t i o n would l i e with the home s t a te 
l i c e n s i n g board and with the employing agency o f the federal government. To 
answer your s p e c i f i c quest ions , however, i t is a lso necessary to examine Chapter 
258A, The Code, concerning l i c e n s i n g boards in genera l . 

Sect ion 258A.3 d e t a i l s the author i ty of l i c e n s i n g boards, notwithstanding any 
other p rov i s ions of the Code. Sect ion 258A.4 provides for the duties o f the 
boards in add i t ion to those other duties s p e c i f i e d throughout the Code. Sect ion 
258A.l (n) designates the Board o f Nursing as a board w i th in the purview o f the 
chapter . In r e l a t i o n to your f i r s t ques t ion , that i s , does the Iowa Board o f 
Nursing have the author i ty or r e s p o n s i b i l i t y to inves t i ga te a nurse l i c e n s e d i n 
another s ta te but employed in t h i s s tate by the federal government, §258A.3(1)(c) 
states that the Board has the power to : 

Review or i n v e s t i g a t e , o r both, upon wr i t t en complaint or upon 
i t s own motion pursuant to other evidence rece ived by the board, 
a l l eged acts or omissions which the board reasonably be l ieves 
cons t i tu te cause under app l i cab l e law or admin i s t r a t i ve ru le f o r 
l i censee d i s c i p l i n e . 

This p r ov i s i on l i m i t s the Board's reviewing and i n v e s t i g a t i v e powers to those 
s i t u a t i o n s where evidence of a l l eged acts or omissions causes the Board to reason
ably be l i eve a v i o l a t i o n of law or ru le has occurred which cons t i tu te s cause f o r 
l i censee d i s c i p l i n e . "Licensee d i s c i p l i n e " i s defined as "any sanct ion a l i c e n 
s ing board may impose upon i t s l i censees fo r conduct which threatens or denies 
c i t i z e n s o f t h i s state a high standard o f profess ional or occupat ional c a r e . " 
§258"A. 1(5),The Code. [Emphasis added]. Th i s d e f i n i t i o n c l e a r l y ind ica tes that the 
§258A.3(1) (c), i n ve s t i g a t i v e and reviewing powers o f the Board are l i m i t e d to those 
s i t u a t i o n s i nvo l v ing suspected v i o l a t i o n s by Iowa l i c en see s . Consequently, s i t 
uations o f a l l eged v i o l a t i ons by federa l ly -employed nurses not l i c ensed by Iowa 
may not be inves t i ga ted by the Board under the powers granted by §258A.3(1)(c), 
nor do any other prov is ions o f Chapter 258A appear to grant such power or au tho r i t y . 

A second par t to your f i r s t quest ion asked whether the Iowa Board has the author i ty 
or r e s p o n s i b i l i t y to inform the s ta te which l i censed a federa l ly -employed nurse 
located i n Iowa o f suspected v i o l a t i o n s o f the Iowa Code. Sect ion 258A.4(1 ) (h ) , 
The Code, s tates that one o f the duties o f the Board i s t o : 

Give wr i t ten not ice to another l i c e n s i n g board or to a hosp i t a l 
l i c e n s i n g agency i f evidence rece ived by the board e i t h e r a l l eges 
or cons t i tu tes reasonable cause to be l ieve the ex i s tence o f an 
act or omission which i s sub ject to d i s c i p l i n e by that other 
board or agency. 
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This p rov i s i on requires the Board to no t i f y other l i c e n s i n g boards o f acts or 
omissions sub ject to d i s c i p l i n e by that board. When the Iowa Board has reason
able cause to be l i eve that a nurse employed with the federal government has 
committed an act or f a i l e d to perform an act which i s subject to d i s c i p l i n e by 
an o u t - o f - s t a t e board or hosp i ta l l i c e n s i n g agency, then evidence o f such act 
i s to be reported to the proper board or hosp i ta l agency. 

Your second quest ion involves the author i ty or r e s p o n s i b i l i t y o f the Iowa Board 
to take i n t e r i m ac t ion aga inst a federa l ly -employed nurse based upon i n v e s t i g a t i v e 
f i nd ings . Nothing in e i t h e r Chapters 147, 152 or 258A appears to grant such 
author i ty or to mandate such a c t i o n . Since the law apparently intends that the 
Iowa Board o f Nursing have j u r i s d i c t i o n over Iowa l i censees , any ac t ion aga inst 
an o u t - o f - s t a t e l i censee located i n Iowa pursuant to employment with the federal 
government would be improper. This conc lus ion i s sens ib le s ince the only sanct ions 
the Board o f Nursing may enforce (with the exception o f c i v i l pena l t i e s which may 
be imposed by ru le but only a f t e r a l i c ensee i s found g u i l t y o f a v i o l a t i o n ) are 
those r e l a t i n g to a nurse 's l i c e n s e , namely, p robat ion , suspension, r e s t r i c t i o n , 
revocat ion , denia l o r nonrenewal. §152.10, The Code; §258A.3(2), The Code. A 
l i c e n s i n g board could not , f o r ins tance , revoke a l i c ense which i t had not granted 
in the f i r s t p lace . The fact that the Iowa Board may have no au thor i ty to take 
i n t e r im a c t i o n , outside o f r epor t ing a suspected v i o l a t i o n , aga inst a nurse l i c 
ensed by another s ta te and p r a c t i c i n g as an employee of the federal government in 
Iowa does not mean, however, that the employing i n s t i t u t i o n i s nece s sa r i l y required 
to allow the a l l e ged v i o l a t o r to continue i n a capac i ty which i s l i k e l y to pose 
a ser ious th rea t to pub l i c hea l th and sa f e ty . 

Your t h i r d quest ion concerns the Board 's author i ty or r e s p o n s i b i l i t y to requi re 
that nurses not l i c ensed by Iowa but employed in Iowa by the federal government 
s a t i s f y mandatory cont inu ing education requirements. Sect ion 258A.2(1) s ta tes that 
" [e ]ach l i c e n s i n g board sha l l requi re and issue rules f o r cont inuing education re 
quirements as a cond i t i on to l i c e n s e renewal . " [Emphasis added]. Because the 
Iowa Board has no author i ty to renew an o u t - o f - s t a t e l i c e n s e , i t seems c l e a r that 
a federa l ly -employed nurse located i n Iowa but l i c ensed by another s ta te cannot be 
required to obtain cont inuing education un i t s required o f Iowa l i censees as a 
cond i t ion fo r renewal o f an Iowa l i c e n s e . This conclus ion i s i n d i r e c t l y supported 
by 258A.2(3), which recognizes c e r t a i n s i t ua t i on s whereby an Iowa l i censee i s not 
required to obtain cont inuing education c r e d i t s while located outs ide o f the s ta te . 

A person l i c ensed to p r a c t i c e an occupation or p ro fess ion in t h i s 
s t a t e s h a l l be deemed to have complied with the cont inu ing educa
t i o n requirements o f t h i s s ta te during periods that the person 
serves honorably on ac t i ve duty i n the m i l i t a r y s e r v i c e s , or f o r 
per iods that the person i s a r es ident of another s t a t e or d i s t r i c t 
having a cont inuing education requirement for the occupation or 
pro fess ion and meets a l l requirements o f that s ta te or d i s t r i c t f o r 
p r a c t i c e t h e r e i n , or f o r per iods that the person i s a government 
employee working in his or her l i c ensed s p e c i a l t y and assigned to 
duty outs ide o f the United S t a t e s , or f o r other periods o f a c t i ve 
p r a c t i c e and absence from the s t a te approved by the appropr iate 
board o f examiners. 
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C l ea r l y the Iowa Code envisages s i t u a t i o n s where Iowa l i censees need not obta in 
cont inuing education c r e d i t s . I t c e r t a i n l y , then, i s not i ncons i s t en t to f i n d 
that the Iowa Code does not authorize the Iowa Board o f Nursing to require tha t 
o u t - o f - s t a t e federal employees obtain cont inuing education c r e d i t s whi le p r a c 
t i c i n g in Iowa. 

Your fourth and f i na l question i s whether the Iowa Board o f Nursing has the 
author i ty or r e s p o n s i b i l i t y to inves t i ga te a nurse l i censed in Iowa but employed 
in another s ta te by the federal government for a l l eged v i o l a t i o n s o f e i t h e r the 
Iowa Code o r prov i s ions o f the other s t a t e ' s code. As noted above, the Board 
does have the author i ty to review or inves t i ga te a l l eged acts o r omissions which 
the Board reasonably be l ieves cons t i tu te cause under app l i cab le law or admin
i s t r a t i v e ru le for l i censee d i s c i p l i n e . § 2 5 8 A . 3 ( l ) ( c ) , The Code. "Licensee 
d i s c i p l i n e " i s any sanct ion which may be imposed by a l i c e n s i n g board upon i t s 
l i c en see s . §258A.5, The Code. Thus, i f an a l leged v i o l a t i o n i s reasonably 
be l ieved to be a cause for l i censee d i s c i p l i n e , the Board may i nve s t i g a t e the 
matter even though the Iowa l icensee i s p r a c t i c i n g in another s ta te as an employee 
o f the federal government. An act or omission i s deemed cause fo r l i c ensee d i s 
c i p l i n e i f i t const i tu tes grounds as def ined by §147.55, §152.10, §258A.3(2) , and 
§258A.10, The Code, or by any other p rov i s i on of the Code concerned with the 
d i s c i p l i n e o f nurses l i censed by the Iowa Board. Consequently, i t must be kept 
in mind that not every act or f a i l u r e to act which might c o n s t i t u t e a v i o l a t i o n 
of the Iowa Code or the code o f another s ta te w i l l c ons t i tu t e cause f o r l i c ensee 
d i s c i p l i n e . ~ 

In summary, i t i s the opinion o f our o f f i c e that the Iowa Board of Nursing 1) has 
no author i ty or r e s p o n s i b i l i t y to inves t i g a t e a nurse l i c ensed in another s t a t e 
but employed i n th i s s ta te by the federa l government fo r a l l e ged v i o l a t i o n s o f 
the Iowa Code; 2) has a r e s p o n s i b i l i t y to give wr i t t en not ice to another l i c e n s i n g 
board o r hosp i t a l l i c e n s i n g agency o f evidence o f an act or an omission which i t 
reasonably be l ieves i s subject to d i s c i p l i n e by that other board or agency; 3) has 
no au tho r i t y or r e s p o n s i b i l i t y to take i n t e r im act ion against a nurse l i c e n s e d i n 
another s ta te but p r a c t i c i n g in Iowa as an.employee o f the federal government 
based upon i n v e s t i g a t i v e f indings while await ing ac t ion by the other s t a t e ; 4) has 
no au tho r i t y or r e s p o n s i b i l i t y to requi re nurses l i c ensed by another s ta te but 
employed i n Iowa with the federal government to meet mandatory cont inu ing educat ion 
requirements; and 5) has the author i ty to inves t i ga te nurses l i c e n s e d by Iowa but 
p r a c t i c i n g i n another s tate while employed with the federal government for a l l e ged 
v i o l a t i o n s reasonably be l i eved to be cause for l i censee d i s c i p l i n e . I t genera l l y 
appears, unless a s p e c i f i c p rov i s i on of the Code provides otherwise , that the 
Board has the author i ty to act with respect to those l i censees i s sued Iowa l i c e n s e s 
even though the Iowa l i censees are p r a c t i c i n g in another s t a t e but that the Board 
has no au tho r i t y to act with respect to those l i censees not l i c e n s e d i n Iowa but 
p r a c t i c i n g i n th i s s ta te as employees o f the federal government. 

S ince r e l y yours , 

UEANINE FREEMAN 
As s i s t an t Attorney General 

JF rd j c 



PUBLIC RECORDS: Support Record Book: §§ 68A.1, 68A.2, 598.22, The 
Code 1981. The support record book e s t a b l i s h e d by § 598.22 should 
not be open to p u b l i c i n s p e c t i o n , but should only be open to the 
p a r t i e s and t h e i r a t t o r n e y s . A c h i l d has the s t a t u s of a p a r t y , 
w i t h attendant access to the support record book, only i f an a t t o r n e y 
i s appointed f o r that c h i l d pursuant to § 598.12. Any l i s t of c u r r e n t 
addresses of support r e c i p i e n t s should be open to p u b l i c i n s p e c t i o n . 
(Norby to Bordwell, Washington County Attorney, 3/5/81) #81-3-5(L) 

March 5, 1981 
Richa r d S. Bordwell 
Washington County Attorney 
103 1/2 N. Marion Avenue 
P. 0. Box 308 
Washington, Iowa 52353 

Dear Mr. Bordwell: 
We have r e c e i v e d your request f o r an o p i n i o n r e g a r d i n g 

access to court records concerning support payments made pursuant 
to orders or judgments i n d i s s o l u t i o n of marriage proceedings. 
S e c t i o n 598.22, The Code 1981, provides f o r c r e a t i o n of these 
records and addresses access to them,.stating i n r e l e v a n t part 
as f o l l o w s : 

A l l orders or judgments p r o v i d i n g f o r tempo
r a r y or permanent support payments s h a l l 
d i r e c t the payment of such sums to the 
c l e r k of court f o r the use of the person 
f o r whom the payments have been awarded. . . 
An order or judgment entered by the court 
f o r temporary or permanent support or f o r 
an assignment s h a l l be f i l e d w i t h the court 
c l e r k . Such orders s h a l l have the same 
for c e and e f f e c t as judgments when entered 
i n the judgment docket and l i e n index and 
s h a l l be a record open to the p u b l i c . The 
c l e r k s h a l l d isburse the payments r e c e i v e d 
pursuant to such orders or judgments. A l l 
moneys r e c e i v e d or dis b u r s e d under t h i s 
s e c t i o n s h a l l be entered i n a re c o r d book 
kept by the c l e r k , which s h a l l be open to 
i n s p e c t i o n by the p a r t i e s to the a c t i o n and 
t h e i r attorneys"! [Emphasis supplied.] 
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This s t a t u t e r a i s e s the f o l l o w i n g concern. Temporary 
or permanent support orders create a l i e n upon the r e a l e s t a t e 
of the p a r t y the order i s entered a g a i n s t . §§ 598.22, 623.23, 
The Code 1981. S e c t i o n 598.22, however, may prevent access to 
the records which would r e v e a l the amount of the l i e n . 

In c o n j u n c t i o n w i t h your b a s i c question concerning access 
to the support payment records, you have asked the f o l l o w i n g two 
questions •. 

2. Since c h i l d r e n would not be p a r t i e s named 
i n an a c t i o n , should they be allowed access 
to the re c o r d of r e c e i p t s and disbursements 
maintained by the Clerk? 

3. Since i t i s necessary f o r the C l e r k of Court 
to m a i n t a i n a r e c o r d of the current address 
of the p a r t y r e c e i v i n g payments, i s the 
address of s a i d p a r t y a p a r t of the "record 
of r e c e i p t s and disbursements" maintained by 
the C l e r k (which would be a v a i l a b l e to the 
p a r t i e s ) , or a p u b l i c r e c o r d a v a i l a b l e to the 
general p u b l i c , or would i t be c o n f i d e n t i a l 
and not a v a i l a b l e to anyone? 

Your questions r e q u i r e determination of v a r i o u s r i g h t s of 
access to i n f o r m a t i o n contained i n the support record book. 
I n i t i a l l y , i t should be noted t h a t t h i s book appears to be a ' 
" p u b l i c r e c o r d " , as defined i n § 68A.1, The Code 1981. Accord
i n g l y , i t should be open to p u b l i c examination pursuant to 
§ 68A.2, u n l e s s , as § 68A.2 p r o v i d e s , " . . . some other p r o v i s i o n 
of the Code e x p r e s s l y l i m i t s such r i g h t or r e q u i r e s such records 
to be kept secret or c o n f i d e n t i a l . " 

I t should be noted i n i t i a l l y that the Iowa Supreme Court 
has construed ch. 68A i n a manner s t r o n g l y f a v o r i n g access to 
p u b l i c records. See Howard v. Pes Moines R e g i s t e r and Tribune, 283 
N.W.2d 289 (Iowa 1979). A d d i t i o n a l l y , the present language o f 
§ 598.22 was enacted i n 1970, w h i l e § 68A.2 was enacted i n 1967. 
1970 Session, 63rd G.A., ch. 1266, § 23; 1967 Session, 62nd G.A., 
ch. 106, § 2. P r i o r to enactment of the present § 598.22, i t appears 
that there was no requirement that support payments be made through 
the c l e r k s of court and t h e r e f o r e no support record book was main
t a i n e d . A c c o r d i n g l y , i t must be assumed that the L e g i s l a t u r e 
i n i t i a l l y enacted § 598.22 w i t h an awareness of § 68A.2. While not 
e x p r e s s l y s t a t i n g a l i m i t a t i o n on p u b l i c access, the language of 
§ 598.22 i m p l i e s that the support r e c o r d book i s a c o n f i d e n t i a l 
r e c o r d open only to the p a r t i e s to the d i s s o l u t i o n and t h e i r 
a t t o r n e y s . I n other words, § 598.22 s t a t e s a l i m i t e d c l a s s of 
people to whom the support r e c o r d book i s a v a i l a b l e , but does not, 
except by inference., s t a t e that the book i s not open to the p u b l i c . 
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Therefore, the e s s e n t i a l question presented i n t h i s o p i n i o n i s 
whether the language of .§ 598.22 i s s u f f i c i e n t to create an 
exception to the general requirement of access contained i n 
§ 68A.2. 

I n i t i a l l y , i t would appear t h a t i n the absence of § 68A.2, 
the language of § 598.22 r e q u i r i n g d i s c l o s u r e to the l i m i t e d 
c l a s s would imply c o n f i d e n t i a l i t y regarding other persons. See 
State ex r e l . Hutt y. Anthes Force O i l e r Co., 237 Iowa 722, 22 
N.W.2d 324, 328 (1946). I n co n j u n c t i o n w i t h t h i s i m p l i c a t i o n , 
s e v e r a l other Code se c t i o n s provide f o r c o n f i d e n t i a l i t y of 
records concerning d i s s o l u t i o n proceedings, which appear to 
evidence a l e g i s l a t i v e p o l i c y of c o n f i d e n t i a l i t y . I n i t i a l l y , 
§§ 252B.9 and 252B.10, The Code 1981, provide f o r access to 
c o n f i d e n t i a l i n f o r m a t i o n deemed necessary f o r use by the c h i l d 
support recovery u n i t e s t a b l i s h e d by § 252B.2, but provide f o r a 
c r i m i n a l p e n a l t y f o r improper d i s c l o s u r e of t h i s i n f o r m a t i o n . In 
a d d i t i o n , § 598.26, The Code 1981, provides f o r c o n f i d e n t i a l i t y 
and s e a l i n g of c e r t a i n p a r t s of the record i n a d i s s o l u t i o n pro
ceeding. In a d d i t i o n , i f the language of § 598.22 i s i n t e r p r e t e d 
to not provide f o r c o n f i d e n t i a l i t y , i t would appear to be a super
f l u o u s p r o v i s i o n . I f the p u b l i c has access to the support r e c o r d 
book, there i s no purpose i n e x p r e s s l y g r a n t i n g the same r i g h t of 
access to the p a r t i e s and t h e i r a t t o r n e y s . Nor does § 598.22 
appear to modify-the r e s t r i c t i o n s on access contained i n § 598.26, 
as the r e s t r i c t i o n s i n § 598.26 do not deny access to any p a r t of 
the r e c o r d to the p a r t i e s and t h e i r a t t o r n e y s . In other words, 
we can f i n d no purpose f o r the l a s t clause of the l a s t sentence 
of § 598.22 unless i t i s construed as a c o n f i d e n t i a l i t y r e q u i r e 
ment . 

An examination of § 598.26 r e v e a l s that the c o n f i d e n t i a l i t y 
requirements of t h i s s e c t i o n may not n e c e s s a r i l y l e n d support as 
a matter of p o l i c y to an i n t e r p r e t a t i o n of § 598.22 r e q u i r i n g con
f i d e n t i a l i t y . I n i t i a l l y , the c o n f i d e n t i a l i t y requirements of 
§ 598.26 extend onl y u n t i l the e n t r y of a decree of d i s s o l u t i o n . 
A f t e r t h i s time, the record i s sealed only pursuant to motion. I n 
G i l t n e r v. Sark, 219 N.W.2d 700, 706 (Iowa 1974), the Court s t a t e d 
t h a t the l i m i t a t i o n of access contained i n § 598.26 i s p r i m a r i l y 
designed to f a c i l i t a t e the c o n c i l i a t i o n process d u r i n g the pendency 
of a d i s s o l u t i o n a c t i o n . This p o l i c y would not be defeated by p u b l i c 
access to the support r e c o r d book a f t e r the entry of a decree of 
d i s s o l u t i o n nor would p u b l i c access to the support r e c o r d book 
durin g the pendency of a d i s s o l u t i o n a c t i o n appear to present the 
same p o t e n t i a l harm as would access to other p a r t s of the re c o r d , 
such as asnwers to i n t e r r o g a t o r i e s or f i n a n c i a l statements. F u r t h e r 
more, even these more s e n s i t i v e documents become open to p u b l i c 
access a f t e r e n t ry of the decree unless sealed by motion to the 
d i s t r i c t c o u r t . § 598.26(2). In l i g h t of the above, there does 
not appear to be any compelling p o l i c y reason f o r keeping the support 
r e c o r d book c o n f i d e n t i a l i n a l l cases. 
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In c o n c l u s i o n , no c l e a r r a t i o n a l e appears to r e s o l v e 
the c o n f l i c t between § 68A. 2 and § 598.22. There does not 
appear to be any Iowa Supreme Court d e c i s i o n s r e g a r d i n g what 
type of language c o n s t i t u t e s an express l i m i t a t i o n on the 
p u b l i c ' s r i g h t to access pursuant to § 68A.2. In c o n t r a s t to 
§ 598.22, there are many s t a t u t e s which are c e r t a i n l y more 
express than § 598.22 i n s t a t i n g an exception to p u b l i c access. 
See §§ 2.79, 17A.3, 88.12, 125.33, The Code 1981. 1 Arguably, 
the i n f e r e n c e regarding c o n f i d e n t i a l i t y drawn from § 598.22 
could be construed to not c o n s t i t u t e an express exception t o 
§ 68A.2. We b e l i e v e , however, that the L e g i s l a t u r e c l e a r l y 
intended the support record book to be c o n f i d e n t i a l , and accord
i n g l y , we b e l i e v e that the support r e c o r d book should not be 
open to p u b l i c i n s p e c t i o n , but should only be open to the p a r t i e s 
and t h e i r a t t o r n e y s . 

Your second question r e q u i r e s determination of whether 
the c h i l d r e n of the named p a r t i e s to the a c t i o n may have access 
to the support record book. The term " p a r t y " , i n the context of 
§ 598.22, has not been defined by the Iowa Supreme Court, nor i s 
there e x t e n s i v e d i s c u s s i o n of the general d e f i n i t i o n of a p a r t y 
contained i n Iowa case law. In Gibbons v. B e l t , 239 Iowa 961, 33 
N.W.2d 374 (1948), the Court quotes I Greenleaf Ev., 16th Ed. 
§ 523, s t a t i n g as f o l l o w s : 

* * * Under the term ' p a r t i e s , ' i n t h i s 
connection, the law i n c l u d e s a l l who are 
d i r e c t l y i n t e r e s t e d i n the subject matter, 
and had a r i g h t to make defense, or to 
c o n t r o l the proceedings, and to appeal 
from the judgment. T h i s r i g h t ) i n v o l v e s , 
a l s o , the r i g h t to adduce testimony, and 
to cross examine the witnesses adduced 
on the other s i d e . Persons not having 
these r i g h t s are regarded as strangers 
to the cause. 

A review of v a r i o u s d e f i n i t i o n s of a p a r t y adopted i n other j u r i s 
d i c t i o n s r e v e a l s that the term has not been r e s t r i c t i v e l y d e f i n e d 
to i n c l u d e only named p a r t i e s , but may i n c l u d e persons having a 
d i r e c t i n t e r e s t i n the subject of a proceeding. See Words and 
Phrases, Permanent Ed. V o l . 31, p. 409. Under the guidance of 
the q u o t a t i o n from Gibbons v. B e l t , set out above, we do not 

In the Report of the Iowa C i t i z e n s P r i v a c y Task Force, created 
pursuant t o 1978 Session, 67th G.A., ch. 1191, a c o m p i l a t i o n i s 
made of Iowa Code s e c t i o n s which r e q u i r e c o n f i d e n t i a l i t y . 
I n t e r e s t i n g l y , § 598.26 i s l i s t e d , w h i l e § 598.22 i s omitted. 
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b e l i e v e that a l l i n t e r e s t s i n a proceeding compel s t a t u s as a 
p a r t y , but that s t a t u s as a p a r t y f o l l o w s from a r i g h t to 
p a r t i c i p a t e i n the proceedings. S e c t i o n 598.12, The Code 1981, 
provides f o r appointment of an attorney "to represent the 
i n t e r e s t s of the minor c h i l d or c h i l d r e n of the p a r t i e s " , i n 
c l u d i n g the r i g h t to cause witnesses to appear. [Emphasis 
supplied.] This language not only i m p l i e s that the spouses are 
the p a r t i e s to the d i s s o l u t i o n , but appears to present a guide as 
to when c h i l d r e n of the spouses a t t a i n the status of a p a r t y . We 
b e l i e v e that the c o n s i d e r a t i o n s that m i t i g a t e toward appointment 
of an attorney f o r a minor c h i l d would m i t i g a t e toward a l l o w i n g 
access to the support r e c o r d book. A c c o r d i n g l y , a c h i l d has the 
s t a t u s of a p a r t y , w i t h attendant access to the support r e c o r d 
book, only i f an a t t o r n e y i s appointed f o r t h a t c h i l d pursuant 
to § 598.12. 

Your t h i r d question r e q u i r e s determination of the scope 
of the c o n f i d e n t i a l i t y extended to the support record book. As 
you have pointed out, a c l e r k must have a record of c u r r e n t 
addresses of support r e c i p i e n t s i n - o r d e r to perform h i s / h e r 
d u t i e s pursuant to § 598.22. There does not appear to be any 
Iowa Supreme Court cases or Attorney General's opinions which 
d i r e c t l y address the question you have r a i s e d . Although a r e c o r d 
of addresses would appear e s s e n t i a l , n e i t h e r § 598.22 nor any other 
s t a t u t e addresses 1 c o n f i d e n t i a l i t y of names. C o n f i d e n t i a l i t y of a 
p a r t i c u l a r p o r t i o n of a p u b l i c document does not n e c e s s a r i l y 
r e q u i r e c o n f i d e n t i a l i t y of the remainder of that document or docu
ments c o n t a i n i n g c l o s e l y r e l a t e d m a t e r i a l . See 1974 Op. A t t y . Gen. 
430. A c c o r d i n g l y , we b e l i e v e that any l i s t of current addresses 
of support r e c i p i e n t s should be open to p u b l i c i n s p e c t i o n . In an 
a p p r o p r i a t e case, an i n j u n c t i o n to r e s t r a i n p u b l i c examination 
might be obtained pursuant to § 68A.8, The Code 1981. 

S i n c e r e l y , 

A s s i s t a n t Attorney General 
SGN:sh 



MUNICIPALITIES: Home Rule Charter - Terms of Cou n c i l Members -
§§372.10 and 376.2, The Code 1979. A home r u l e c h a r t e r may provide 
f o r both two year and staggered f o u r year terms f o r c o u n c i l members. 
(Blumberg to F i s h e r , Webster County Attorney, 3/3/81) #81-3-3(L) 

March 3, 1981 

Mr. Monty L. F i s h e r 
Webster County Attorney 
Courthouse 
F o r t Dodge, IA 50501 
Dear Mr. F i s h e r : 

We have your_opinion request o f January 20, 1981, r e g a r d i n g 
the form of government i n a Home Rule Charter. The proposal adopted 
by a l o c a l commission i s f o r a c i t y c o u n c i l c o n s i s t i n g of seven 
members. Four ward c o u n c i l members would serve two year terms, and 
three a t - l a r g e c o u n c i l members would serve staggered f o u r year 
terms. You ask whether t h i s form o f government i s p e r m i s s i b l e . 

S e c t i o n 372.10, The Code 1979, provides that a home r u l e 
c h a r t e r must c o n t a i n p r o v i s i o n s f o r a c o u n c i l of an odd number, not 
l e s s than f i v e , a mayor who may be a member of the c o u n c i l , any 
"[t]wo year or staggered four year terms" of the c o u n c i l members. 
There i s no doubt that i f a l l the c o u n c i l members had two year 
or staggered f o u r year terms that such would be p e r m i s s i b l e . 
The mixture of both i s not s p e c i f i c a l l y addressed i n the s t a t u t e . 
Is the use o f the word "o r " intended to be d i s j u n c t i v e or con
j u n c t i v e ? 

O r d i n a r i l y , the word "or" i s used p r i m a r i l y as d i s j u n c t i v e . 
I t can, however, be used c o n j u n c t i v e l y when the context r e q u i r e s 
such a c o n s t r u c t i o n to prevent an absurd or unreasonable r e s u l t . 
Note, A v o i d i n g Inadvertent S y n t a c t i c Ambiguity i n L e g a l Draftsmanship, 
20 Drake L. Rev. 137(1970). I f " o r , " as used i n §372.10, i s i n -
tended to be d i s j u n c t i v e , the s e c t i o n would have to read "two year 
or f o u r year terms, but not both." I f "or" i s meant t o be con
j u n c t i v e , that s e c t i o n would read "two year or four year terms 
or both." 

S e c t i o n 376.2 provides t h a t except as otherwise s t a t e d by 
law or the c i t y c h a r t e r , terms f o r e l e c t i v e o f f i c e r s are f o r two 
years. The e l e c t o r s may provide f o r four year staggered terms. 
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Since a home r u l e c h a r t e r may provide f o r terms other than f o r the 
two years found i n §376.2, we do not b e l i e v e that the wording i n 
§372.10 l i m i t s the terms to a l l two years or a l l fo u r years. A 
reasonable i n t e r p r e t a t i o n i s that a home r u l e c h a r t e r can provide 
f o r both. We do not see any problems of unreasonable c l a s s i f i c a t i o n 
s i n c e a l l c o u n c i l members e l e c t e d from wards serve the same term, 
and a l l those e l e c t e d a t - l a r g e serve the same term. 

Very t r u l y yours, 

LMB/kkh 



MUNICIPALITIES: F i r e and P o l i c e Pension Systems - §§411.1, 411.2, 
411.4 and 411.21, The Code 1979; 1980 Session; Ch. 1014, §§31, 34, 
35, and 36, Acts of the 68th G.A. When a member of the f i r e pension 
system t r a n s f e r s to the p o l i c e pension system w i t h i n the same 
m u n i c i p a l i t y , and l e g a l l y withdraws the accumulated c o n t r i b u t i o n s 
from the f i r e pension system during or because of the t r a n s f e r , 
such member i s e n t i t l e d to c r e d i t f o r p r i o r s e r v i c e pursuant to 
§411.4. (Blumberg to Peterson, Muscatine County Attorney, 3/3/81) 
#81-3-2(L) 

March 3, 1981 

Mr. Stephen J . Peterson 
Muscatine County Attorney 
415 Iowa Avenue 
Muscatine, IA 52761 
Dear Mr. Peterson: 

We have your o p i n i o n request regarding c r e d i t f o r p r i o r s e r v i c e 
i n a Chapter 411 retirement system. Under your f a c t s , a member of 
the p o l i c e department wishes to have c r e d i t f o r h i s time as a f i r e 
man from 1957 to 1966, i n c l u d e d w i t h h i s time as a p o l i c e o f f i c e r 
f o r retirement purposes. With those f a c t s , you ask: 

Does Chapter 411 of the Code of Iowa provide 
f o r two separate retirement systems or i s i t 
p o s s i b l e f o r a member of the F i r e Department 
to t r a n s f e r both h i s time served and funds 
accumulated from the F i r e Retirement System 
to the P o l i c e Retirement System? 

Pursuant to Chapter 411, there are two separate retirement 
systems--one f o r the members of the p o l i c e department, and one f o r 
the members of the f i r e department. See, §§411.1(1) and 411.2, 
The Code, 1979. S e c t i o n 411.4, as amenaed by 1980 Session, Ch. 1014, 
§31, Acts of the 68th G.A., p r o v i d e s , i n p a r t , that the board of 
t r u s t e e s s h a l l c r e d i t as s e r v i c e f o r a member of the system a 
p r i o r p e r i o d o f s e r v i c e where the member withdrew h i s or her 
accumulated c o n t r i b u t i o n s as d e f i n e d i n §411.21. 
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Se c t i o n 411.21, as amended by 1980 Session, Ch. 1014, §§34, 
35, and 36, Acts of the 68th G.A. defines "accumulated c o n t r i b u t i o n , 
r e q u i r e s the boards to i n v e s t the accumulated c o n t r i b u t i o n s i n 
the annuity reserve and savings funds, provides f o r payments from 
those funds, and provides that members w i t h f i f t e e n or more years 
of s e r v i c e who were terminated p r i o r to retirement other than by 
death or d i s a b i l i t y are s t i l l e n t i t l e d to the accumulated c o n t r i 
butions and other retirement b e n e f i t s . 

In a previous o p i n i o n , 1974 Op. A t t ' y Gen. 384, we he l d t h a t 
when one t r a n s f e r r e d from the f i r e department to the p o l i c e depart
ment w i t h i n the same m u n i c i p a l i t y , both the employer's and employee's 
c o n t r i b u t i o n s i n a 411 system could be t r a n s f e r r e d from one fund 
to the other. We know of no s t a t u t o r y changes si n c e t h a t time 
which would change the r e s u l t of t h a t o p i n i o n . I f the t r a n s f e r 
from the f i r e department to the p o l i c e department was d i r e c t , and 
there was no withdrawal of the accumulated c o n t r i b u t i o n s , §411.4, 
as amended, i s not a p p l i c a b l e . Pursuant to the previous o p i n i o n , 
e v e r y t h i n g , i n c l u d i n g c r e d i t f o r years of s e r v i c e , would t r a n s f e r 
a u t o m a t i c a l l y . I f , however, the member withdrew h i s accumulated 
c o n t r i b u t i o n s from the f i r e pension system before the t r a n s f e r 
to the p o l i c e department, §411.4 would apply. 

S e c t i o n 411.4, as amended, r e f e r s to "board of t r u s t e e s " and 
a member of the "system," i n the s i n g u l a r . I t could v e r y w e l l have 
been the i n t e n t i o n t h a t the c r e d i t w i t h i n t h a t s e c t i o n o n l y i s 
a p p l i c a b l e to one who terminates from one of the systems and w i t h 
draws the accumulated c o n t r i b u t i o n s , and then, at a l a t e r time, 
r e j o i n s t h a t p a r t i c u l a r retirement system. S e c t i o n 4.1(3) provide s 
t h a t the s i n g u l a r normally i n c l u d e s the p l u r a l and v i c e - v e r s a . 
Thus, §411.4 could be read to mean "boards of t r u s t e e s " and members 
of the "systems." We do not b e l i e v e that such a d i s t i n c t i o n makes 
a d i f f e r e n c e . I f a member can t r a n s f e r d i r e c t l y from one r e t i r e 
ment system to another w i t h i n the m u n i c i p a l i t y without l o s i n g p r i o r 
c r e d i t f o r years of s e r v i c e , i t would be unreasonable to say that 
the l e g a l withdrawal of accumulated c o n t r i b u t i o n s between the 
t r a n s f e r s i s a bar to the c r e d i t . 

A c c o r d i n g l y , we are of the o p i n i o n that when a member of 
the f i r e pension system becomes a member of the p o l i c e pension 
system i n the same m u n i c i p a l i t y , and l e g a l l y withdraws the ac
cumulated c o n t r i b u t i o n s from the f i r e pension system duri n g or 
because of the t r a n s f e r , the c r e d i t provided f o r i n §411.4, as 
amended, i s not waived or l o s t . 

Very t r u l y yours 

L a r r y M. Blumberg 
A s s i s t a n t A t t o rney General 

LMB/kkh 



MUNICIPALITIES: Recomputation of Pensions—§§ 411.1(12), 411.6(12) (a) , 
The Code 1981; 1980 Session, Ch. 1014, § 33, Acts of the 68th G.A. 
The recomputation of pensions for r e t i r e d members are based on 
increases i n the earnable compensations of active members occupying 
the same steps or salary scales as the r e t i r e d members held. (Blumberg 
to Holden, State Senator, 4/28/81) #81-4-18(L) 

A p r i l 28, 1981 

The Honorable Edgar H. Holden 
State Senator 
L O C A L • 

Dear Senator Holden: 

We have your opinion request regarding the recomputation of 
pensions under Chapter 411, The Code, 1979. Under your f a c t s , the 
c i t y i n question has adopted a cost of l i v i n g increase for a l l 
non-bargaining p o l i c e o f f i c e r s . The average amount of the increase 
was f i v e percent. However, the c i t y added an evaluation to determine 
how much each o f f i c e r would receive. The amounts varied from 4.18 
percent to 5.99 percent. The cost of l i v i n g increase was added to 
a l l non-bargaining o f f i c e r s , and the required percentages were 
withheld for the pension contributions. No recomputations were 
made fo r r e t i r e d members because of these increases. The reasoning 
was based upon an opinion of t h i s o f f i c e , 1978 Op. Att'y Gen. 55, 
because these cost of l i v i n g increases were considered to be merit 
increases. You asked the following questions: 

1. Is a general m i d - f i s c a l year c o s t - o f - l i v i n g 
adjustment r a i s e to a l l non-bargaining employees 
considered a merit rais e because of mere fact an 
evaluation was tacked on to decide the plus 
or minus adjustment of the 570 basic increase 
each i n d i v i d u a l would receive? 

2. Does the fact an evaluation was tacked onto a 
general 570 c o s t - o f - l i v i n g adjustment to determine 
the plus or minus 5% each would receive, con
vert a general r a i s e into a merit raise? 



The Honorable Edgar H. Holden 
Page Two 

3. Since the m i d - f i s c a l year r a i s e i s added to 
base pay of active o f f i c e r s and increases f o r 
pension contribution, state, and federal taxes 
are taken according to l e g a l requirements, 
doesn't t h i s make the r a i s e compensation which 
should be recomputed for r e t i r e d o f f i c e r s the 
same as a general r a i s e at beginning of each 
f i s c a l year? 

4. What figure should be used to recompute non-
bargaining r e t i r e d pensions since the plus or 
minus 5% was d i s t r i b u t e d as follows: 

In a subsequent conversation with the c i t y attorney, i t was determined 
that the r a i s e s were considered to be merit only and the base pay 
for the steps were not increased. 

In our p r i o r opinion, 1978 Ap. Att'y Gen. 55, the question 
was whether step increases based upon merit were to be used f o r 
pension recomputations. We answered i n the negative. C i t i n g to 
an e a r l i e r opinion, 1976 Op. Att'y Gen. 54, we held that the mere 
fa c t a member moves up a step within the rank based upon merit 
does not require a pension recomputation for a l l those that r e 
t i r e d at that step and rank. The reasoning i s that merit increases 
i n the form of step increases within a rank apply only to i n d i v i d u a l s . 
Pension increases are for general increases i n compensation within 
the step and rank that the r e t i r e d member held, not f o r the i n d i v i d u a l 
c u r r e n t l y holding that p o s i t i o n . 

For instance, i f the r e t i r e d member held the highest step 
i n the rank of chief at the time of retirement, increases would 
be based on increases for that step. They would not be based on 
the increase the current chief received by moving from step one 
to step two. This reasoning i s supported by the language of 
§411.6(12)(a), as amended by 1980 Session, Ch. 1014, §33, Acts of 
the 68th G.A. That section provides that the recomputation s h a l l 
be made based upon the d i f f e r e n c e between the monthly earnable 
compensation payable to an active member of the "same rank and 
p o s i t i o n on the salary scale" as held by the r e t i r e d member at 
the time of retirement, and the monthly earnable compensation 
payable to an active member of the "same rank and p o s i t i o n on the 

12 Lieutenants 
5 Captains 
3 Majors 
1 Lt. Colonel 
1 Chief 

.0426 to .0574 

.0418 to .0594 

.0493 to .0541 

.0522 

.0599 
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salary scale" f o r July of the year j u s t beginning. Thus, one looks 
to the rank and step that the r e t i r e d member held, not the rank and 
_s_tep_o_f_the person who replaced the r e t i r e d member, or any other 
i n d i v i d u a l currently withTh~~the" same-rahk~7 "but"notion~the "same 
step or salary scale. 

The two previous opinions spoke only to merit increases i n 
the form of upward mobility from one step to another within a 
rank. They did not concern themselves with cost of l i v i n g or 
merit increases within the various steps. We s t i l l adhere to the 
general proposition set forth i n those opinions, that merit increases 
for i n d i v i d u a l s i n the form of step increases should not be used 
for pension recomputations. Your s i t u a t i o n i s that although there 
was a pay increase for a l l such po s i t i o n s , the amount of the increase 
was presumably based upon the merit of each i n d i v i d u a l . 

Increases to the monthly earnable compensation of those within 
the steps occupied by the r e t i r e d members at the time of retirement 
should be used as a basis for the recomputation of the pensions. 
Section 411.6(12) (a), as amended, provides that the recomputation 
s h a l l be based, i n part, on the monthly earnable compensation of 
a member holding that same step or p o s i t i o n on the salary scale 
within the same rank as the r e t i r e d member held. "Earnable com
pensation" i s defined i n § 411.1(12): 

"Earnable compensation" or "compensation earn
able" s h a l l mean the regular compensation which 
a member would earn during one year on the 
basis of the stated compensation for the member's 
rank or p o s i t i o n including compensation for 
longevity and excluding any amount received 
for overtime compensation or other s p e c i a l 
a d d i t i o n a l compensation, meal and t r a v e l 
expenses, and uniform allowances and excluding 
any amount received upon termination or r e t i r e 
ment i n payment for accumulated sick leave or 
vacation. [Emphasis added] 

Although clear e r language could have been employed, the emphasized 
portions of § 411.1(12) indicate to us that the term "earnable com
pensation" was used against an assumption that a c i t y operated with 
a standard pay plan consisting of ranks and steps f o r various 
categories of pos i t i o n s . A standard pay plan r e f l e c t s the following 
prototype: 
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Rank A A A A 
1 2 3 4 

B B B B 
1 2 3 4 

C l S S C4 

D D D D Step 
1 2 3 4 

Under t h i s prototype, one can obtain a r a i s e i n three ways: 
l)by promotion to a higher step (e.g. AT to A2 or B^ to B 2 ) ; 2)by 
promotion to a higher rank (e.g. A to B); or, 3)by a general i n 
crease for a l l , or at l e a s t several ranks. The f i r s t two ways 
may be regarded as "merit" r a i s e s . The t h i r d way can be c l a s s i f i e d 
as a "cost of l i v i n g " r a i s e . Under t h i s prototype, a r e t i r e d 
member's pension increases i n order to r e f l e c t a l l "cost of l i v i n g " 
r a i s e s . 

The scheme you describe does not f i t neatly within the 
l e g i s l a t u r e ' s prototype. However, the cl e a r l e g i s l a t i v e i n t ent 
to provide r e t i r e d members with the benefit of r a i s e s designated 
to meet the increasing cost of l i v i n g indicates that any doubt 
should be resolved i n favor of t r e a t i n g the r a i s e as a "cost of 
l i v i n g " r a i s e . In other words, any r a i s e that does not involve 
a promotion to a higher step or rank i n a bona f i d e pay plan would 
be treated as a "cost of l i v i n g " r a i s e and included i n "earnable 
compensation." 

Your fourth question presents a d i f f i c u l t problem and we have 
located no a u t h o r i t a t i v e statutory or case law guidance. In our 
judgment, however, the only p r a c t i c a l approach i s to use the average 
r a i s e for a l l o f f i c e r s r e c e i v i n g t h i s increase as the basis for 
recomputing the pensions next July 1. 

Accordingly, we are of the opinion that merit increases i n 
the form of upward mobility are not used to adjust pensions. In- j 

creases i n earnable compensation are used. Your plan contemplates 
an increase i n earnable compensation. Such an increase i s used to 
recompute pensions on July 1 of each year. 

Verywtruly yours 

/I. Blumberg 
Assistant Attorney General ( 

LMB/kh 



COUNTIES AND COUNTY OFFICERS: CLAIMS. A r t i c l e I I I , § 31, the Iowa 
Constitution; Chapter 28E, §§ 309.17-21, 332.3(5), 332.3(6), The 
Code 1981. The county has no authority to pay or s e t t l e claims 
which would be contrary to exi s t i n g statutory law. whether 
recovery of claims paid i s pursued i n court i s a matter within 
the d i s c r e t i o n of the County Attorney. (Hagen to Johnson, State 
Auditor, 4/27/81) #81-4-16(L) 

A p r i l 27, 1981 

Honorable Richard Johnson, CP.A. 
Auditor of State 
State Capitol 
L O C A L 

Dear Mr. Johnson: 

We are in receipt of your opinion request promulgating 
the following two questions: 

1. Generally, does the board of super
v i s o r s have the authority to compro
mise claims, or otherwise d i r e c t that 
payment of claims not be sought by the 
county, when the claim has arisen from 
i l l e g a l actions by county o f f i c i a l s ? 
I f so, how i s the authority to be d i s 
tinguished from the power of the Legis
lature, as provided i n A r t i c l e I I I , § 31 
of the Iowa Constitution? 

2. S p e c i f i c a l l y , under the circumstances 
previously detailed i n t h i s l e t t e r , does 
Kossuth County s t i l l have enforceable 
claim against the county engineer to r e 
cover payments i n excess of the salary 
set by the board of supervisors? 

In your request, you attach a copy of an opinion, which 
reviews much of the subject matter of t h i s opinion. 1979 O.A.G. 
#79-4-17. That opinion held that payments of salary to the county 
engineer by the board of supervisors i n excess of the amount 
established by the board of supervisors are not permitted by Art. 
I l l , § 31 of the Iowa Constitution. The opinion stated.that the 
board of supervisors did not have the power to l e g a l i z e t h e i r 
action under the set of circumstances that were promulgated herein, 
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but that such action could be l e g a l i z e d by the Legislature as 
provided i n Art. I l l , § 31. Iowa E l e c t r i c Light and Power 
Company v. Town of Grand Junction, 221 Iowa 441, 264 N.W. 84; 
1966 O.A.G. 89; 1936 O.A.G. 116-118. Such a county r e s o l u t i o n 
seeking a l e g a l i z i n g act was issued by the Board of Supervisors 
on A p r i l 2, 1979 without apparent success. 

As a r e s u l t of the 1979 Attorney General's opinion, your 
l e t t e r states that the Kossuth County Board of Supervisors, a f t e r 
consulting with the County Attorney, compromised the claim f o r 
excess that the county might have had against the County Engineer 
under the stated authority of §§ 332.3(5) and 332.3(6) of the Code 
of Iowa. The question then i s whether the Board of Supervisors 
had the authority to compromise such claims. The County Attorney 
on February 15th, 1980, issued an opinion which i n e f f e c t advised 
the Board of Supervisors that they could compromise any claim the 
county had against a person and thus avoid a law s u i t by the 
County Attorney on behalf of the county. 

The County Attorney's opinion r e l i e d on Grace v. Hamilton 
County, 37 Iowa 290 (1873). In that case, the Hamilton County 
Board of Supervisors had compromised a claim against Hamilton 
County and was being sued by a taxpayer who claimed that they 
had no authority to compromise. The Supreme Court i n that case 
held that the Board of Supervisors had the d i s c r e t i o n i n such 
matters to act i n the best i n t e r e s t s of the county. The opinion 
also c i t e d C o l l i n s v. Welch, 12 N.W. 12 Iowa (1882) i n which the 
Court held that a county could i n good f a i t h compromise a judg
ment . 

However, i n the case of Foster & Foster v. the County of 
Clint o n , 51 Iowa 541, 2 N.W. 20 (1879), the Iowa Supreme Court 
held that a county attorney cannot render a county l i a b l e for 
compensation of an attorney appointed by him to act i n his stead 
i n a criminal prosectuion without statutory authorization. The 
case further held that the board of supervisors of the county has 
no power to bind the county by examination, settlement, and 
allowance of the claim unless the law somewhere requires or 
authorizes i t s payment. Such.a case involving the express issue 
of payment of s a l a r i e s in contravention to Art. I I , § 31 would 
seem to be more persuasive. (1966 O.A.G. 89). In Foster, supra, 
the Court stated as follows: 

4. L a s t l y , i t i s claimed that the p l a i n t i f f 
should recover under section 303 of the Code, 
which confers upon the board of supervisors 
power "to examine, s e t t l e and allow a l l just 
claims against the county." A claim i s not 
a j u s t claim against the county unless the 
law somewhere requires or authorizes payment. 
We have discovered no such requirement or 
authority to the claim i n the question. 
[Emphasis supplied.j 
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Foster, supra, was reaffirmed i n Mousseau v. C i t y of Sioux 
Ci t y , 84 N.W. 1027, 113 Iowa 247 (1901). The Court once again 
stated as follows at p. 1027: 

No recovery for services rendered by public 
o t t i c e r s may be had un"l^B"S~ncxiuipexisatiiDn—rs 
directed by statute. Guarmella v. Potta
wattamie County, 84 Iowa 36 N.W. Holland " 
v. Wright County, 82 Iowa 165. The state 
i s not bound to provide for such payment 
and he who takes employment under i t s 
agency excepts, with the honors, the burdens 
also. Jefferson Co. v. Woolard, l g . Green 
432. A claim against a c i t y or county i s 
not j u s t unless the law somewhere requires 
or authorizes i t s payment. Foster v. Clinton 
County\ 51 Iowa 1541; Turner v. Woodbury 
County, 57 Iowa 440. [Emphasis supplied.] 

In the recent case of Broadlawns Polk County Hospital v. 
Estate of Major, 271 N.W.2d 714, the Court once again reasserted 
the case of Foster & Foster and rejected any theory of implied 
promise or unjust enrichment on the part of an attorney to the 
payment of the proportionate share of the estate's attorney fees 
for services i n a wrongful death action where the h o s p i t a l was not 
a party to the estate's attorney's contingent fee contract. The 
Court noted the necessity or contractual and statutory authority, 
both of which are, based on the evidence before us, absent. 

In t h i s case, we had an express contract which states that 
the reimbursement for services rendered by the County Engineer 
s h a l l be paid to Kossuth County and not the County Engineer. The 
contract provides for express payment for personnel of the County 
Engineer's o f f i c e but makes cle a r that the County Engineer i s not 
to be paid under t h i s provision, thereby eliminating any possible 
confusion as to the i n t e r p r e t a t i o n of the 28E agreement. Further, 
we have an employment a r i s i n g out of a statutory framework includ
ing the exact pay to be received by the county o f f i c e r , the County 
Engineer. § 309.17-21, The Code 1981. 

Consequently, i t i s the opinion of t h i s o f f i c e that, i n l i g h t 
of the 28E agreement and of the opinion of A p r i l 17, 1979, and the 
law of the State of Iowa, that the county did not have authority 
to pay such claims to the county. Further, the second part of your 
question i s thereby moot i n that the county did not have authority 
to do t h i s and, that as stated i n our A p r i l 17, 1979 opinion, the 
only remedy i n t h i s s i t u a t i o n i s to have a l e g a l i z i n g Act created 
by the Iowa L e g i s l a t u r e . 
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However, as stated i n our A p r i l 17, 1979 opinion, § 336.2(1) 
does provide for a great deal of d i s c r e t i o n on the part of the 
County Attorney i n h i s determination of whether to pursue a pos
s i b l e claim on behalf of the county. The County Attorney i n 
making that decision could consider the same factors that the 
Board of Supervisors apparently considered i n reaching t h e i r de
c i s i o n . Therefore, i n answer to your second question, we would 
state that while Kossuth County may s t i l l have a claim against 
i t s Engineer, whether that claim should be pursued i n Court i s 
a matter within the d i s c r e t i o n of the County Attorney. 

Very t r u l y yours, 

HOWARD 0. HAGEN 
Assistant Attorney General 

H0H:sh 



COUNTIES: Tax l e v i e s to fund s o l i d waste disposal, §§ 332.32 
and 455B.81, The Code 1981. County board of supervisors 
can levy the stated tax under eith e r § 332.32 or § 455B.81 
but not both. (Peterson to Polking, C a r r o l l County Attorney, 
4/17/81) #81-4-15(L) 

A p r i l 17, 1981 

Mr. William G. Polking 
C a r r o l l County Attorney 
C a r r o l l , Iowa 51401 

Dear Mr. Polking: 

You have requested the opinion of the Attorney 
General as to whether state law authorizes the levy of 
a tax under both § 332.32 and § 455B.81, The Code, i f 
used for the purposes stated therein. 

We are of the opinion that the county board of 
supervisors can levy the stated tax under eith e r section 
but not both.-*- The applicable statutes, i n pertinent 
part, state: 

332.32 Tax levy. Said boards may 
within their respective j u r i s d i c t i o n s 
make a determination of which townships 
of the county w i l l be best served by 
such disposal ground and levy a tax of 
not to exceed six and three-fourths cents 
per thousand d o l l a r s of assessed value of 
a l l the property i n said townships out
side the incorporated l i m i t s of any 
c i t y f o r the purpose of acquiring and 
maintaining such disposal grounds. Such 
funds s h a l l be placed i n a township dump 
fund. 

455B.81 Tax levy. The board of 
supervisors of any county may, i n l i e u 
of the levy authorized by section 332.32, 
annually levy a tax not to exceed s i x 

1 The l e g i s l a t u r e has also authorized the issuance 
of bonds to finance sanitary disposal projects. §§ 332.44, 
332.52. Also, user fees may be imposed i n ad d i t i o n to a 
tax levy. 1976 Op.Att'yGen. 675, copy attached. 
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and three-fourths cents per thousand 
d o l l a r s of assessed value of taxable 
property i n the county outside the 
incorporated l i m i t s of any c i t y f o r 
the purpose of planning a sanitary 
disposal project or of paying the 
inte r e s t and p r i n c i p a l of bonds issued 
pursuant to the provisions of sec
t i o n 346.23 as they become due. The 
levy authorized by t h i s section s h a l l 
be the only levy that the board of 
supervisors may authorize f o r the 
purposes of t h i s section, notwith
standing the provisions of section 346.11 
or any other p r o v i s i o n of law. (Emphasis 
added) 

The county home rul e amendment contained i n A r t i c l e I I I , 
[Sec. 39A] of the Constitution of Iowa, e f f e c t i v e November 7, 
1978, expressly states that counties " . . . s h a l l not have 
power to levy any tax unless expressly authorized by the 
general assembly.. . ." P r i o r to enactment of the county 
home rul e amendment, the powers of counties were narrowly 
construed by~the Iowa Supreme Court to include only those 
powers expressly granted or c l e a r l y implied by enactment 
of the l e g i s l a t u r e . ^ 

Thus, both before and a f t e r enactment of the home 
ru l e amendment, counties could levy only those taxes 
expressly authorized by the General Assembly. 

Section 332.32 was enacted i n i t s present form i n 
1961 by the 59th General Assembly and was f i r s t c o d i f i e d 
as § 332.32 i n the 1962 Code. A statute i n s u b s t a n t i a l l y 
the same form as § 455B.81 was f i r s t enacted i n 1970 
(1970 Session, 63rd G.A., ch. 1191, § 8) and c o d i f i e d as 
§ 406.8, The Code 1971. Upon l a t e r consolidation of 
state agency authority and r e s p o n s i b i l i t y with respect 
to the disposal of s o l i d waste, § 406.8 was repealed and 
the provisions thereof reenacted as § 455B.81, 1972 Session, 
64th G.A., ch. 1119, §§ 8 and 112. 

Without the emphasized portion of § 455B.81, quoted 
above, c l e a r l y the board of supervisors would be empowered 
to levy the stated tax under each section. Our inquiry 

This r e s t r i c t i v e approach was known as the D i l l o n 
r u l e a f t e r the j u s t i c e who f i r s t enunciated the r u l e i n 
City of C l i n t o n v. Cedar Rapids and Missouri River Railroad, 
24 Iowa 455 (1868). 
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then turns to the meaning intended by use of the emphasized 
words. 

The phrase " i n l i e u o f " i s defined i n Black's Law 
Dictionary, Fourth E d i t i o n , 1951, as meaning "Instead of; 
i n place of; i n substitution of . . ." The Iowa Supreme 
Court s i m i l a r l y defined the phrase i n Wolder v. Rahm, 249 
N.W.2d 630 (Iowa 1977), stating further that i t does not 
mean " i n addition to." See also Reed v. Albanese, 78 
Ill.App.2d 53, 223 N.E.2d~4~l9~TT966) > GlassmafTConst. 
Co. v. Baltimore Brick Co., 246 Md. 478, 228 A.2d 472 
(1967). 

In C i t y of Mesa v. Killingsworth, 96 A r i z . 290, 
394 P.2d 410 (1964), the Arizona Supreme Court held that 
a statute saying that use f u e l tax was imposed i n l i e u 
of motor vehicle f u e l tax meant the use f u e l tax was 
" i n place of" the motor vehicle tax. 

In construing statutes the court ascertains and 
gives e f f e c t to l e g i s l a t i v e intent. In so doing, the 
court looks to what the l e g i s l a t u r e said, rather than 
what i t should or might have said. Davenport Water 
Company v. Iowa State Commerce Commission, 190 N.W.2d 
583 (Iowa 1971). Words are given t h e i r ordinary meaning 
unless defined d i f f e r e n t l y by the l e g i s l a t u r e or possessed 
of a pe c u l i a r and appropriate meaning i n law. Sioux 
Associates, Inc. v. Iowa Liquor Control Commission, 257 
Iowa 308, 132 N.W.2d 421 (1965); § 4.1(2), The Code 1981. 
See also In the Interest of Clay, 246 N.W.2d 263 (Iowa 
1976), and K e l l y v. Brewer, 239 N.W.2d 109 (Iowa 1976). 

In consideration of the above, we conclude that 
the l e g i s l a t u r e authorized counties to impose the stated 
tax under either § 332.32 or § 455B.81 but not both. 

Very t r u l y yours, 

Assistant Attorney General 

CEP: rep 



CRIMINAL LAW: Witness Fees: Prosecuting Attorney's Subpoena 
Duces Tecum—Sections 815.3, 622.69, and 333.3(2), The Code 
1981; Iowa R.Crim.P. 5(6), 13 (6) (a), and 14(2); Iowa R.Civ.P. 
123 and 155(c). A person who i s ordered to produce c e r t a i n 
documents or other items pursuant to a prosecuting attorney's 
subpoena duces tecum under Iowa R.Crim.P. 5(6) i s only e n t i t l e d 
to receive fees for his attendance and mileage and can not 
charge or receive fees for other costs incurred i n obeying 
the subpoena. Such person may move the court for an appropri
ate protective or modifying order upon s u f f i c i e n t showing that 
compliance would be unreasonable or oppressive. (Richards to 
Mary E. Richards, Story County Attorney, 4/17/81) #81-4-14(L) 

A p r i l 17, 1981 
Mrs. Mary E. Richards 
Story County Attorney 
Story County Courthouse 
Nevada, Iowa 502 01 

Dear Mrs. Richards: 

You have requested an opinion of the Attorney General 
regarding the i n v e s t i g a t i v e functions of a prosecuting a t t o r 
ney under Iowa Rule of Criminal Procedure 5(6). P a r t i c u l a r l y , 
you have asked about r e s p o n s i b i l i t y for the payment of costs 
incurred i n the production of documents ordered by subpoena 
duces tecum. As stated i n your l e t t e r , t h i s request has arisen 
because c e r t a i n f i n a n c i a l i n s t i t u t i o n s served with subpoenas 
duces tecum "have begun sending b i l l s charging a fee to cover 
t h e i r a c t i v i t i e s required by the subpoena." You have inquired 
"whether subpoenaed witnesses have a r i g h t to [so] charge" 
and what i s "the power or the duty of a government agency to 
respond to such b i l l i n g s . " 

Rule 5(6) confers upon a prosecuting attorney i n v e s t i g a 
t i v e powers as sanctioned by the d i s t r i c t court. The r u l e 
provides i n pertinent part: 

The c l e r k of the d i s t r i c t court, on 
written a p p l i c a t i o n of the prosecuting 
attorney and the approval of the court, 
s h a l l issue subpoenas including subpoenas 
duces tecum fo r such witnesses as the 
prosecuting attorney may require i n i n 
v e s t i g a t i n g an offense, and i n such sub
poenas s h a l l d i r e c t the appearance of 
s a i d witnesses before the prosecuting 
attorney at a s p e c i f i e d time and place. 
. . . The r i g h t s and r e s p o n s i b i l i t i e s 
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of such witnesses and any penalties for 
v i o l a t i o n s thereof s h a l l otherwise be 
the same as a witness subpoenaed to the 
grand jury. 

(Emphasis added.) Provision for compensation of such witnesses 
i s contained i n section 815.3, The Code 1981, which states: 

Witnesses subpoenaed by the county a t t o r 
ney pursuant to R.Cr.P. 5 s h a l l receive 
the same fees and mileage as are allowed 
witnesses i n the d i s t r i c t court, and 
s h a l l be paid i n the same manner i n which 
witnesses before the grand jury are paid 
except that such fees and mileage s h a l l 
be c e r t i f i e d only by the county attorney. 

Section 622.69, The Code 1981, s p e c i f i e s witnesses' fees and 
mileage at ten d o l l a r s for each f u l l day's attendance or 
f i v e d o l l a r s for each attendance le s s than a f u l l day and 
f i f t e e n cents per a c t u a l l y t r a v e l l e d mile. Section 333.3(2), 
The Code 1981, empowers the county auditor to issue warrants 
without p r i o r approval of the county board of supervisors 
"(f) or witness fees and mileage f o r attendance before the 
grand jury 

Upon review, we concur with your reading of the Code 
that i t makes no p r o v i s i o n for a subpoenaed witness to b i l l 
f o r h i s services nor does i t d i c t a t e any response thereto. 
Sections 815.3 and 622.69 provide fees only f o r attendance 
and mileage, not f o r a d d i t i o n a l costs incurred i n obedience 
to a subpoena duces tecum. I t i s a f a i r l y well established 
p r i n c i p l e that " i n e i t h e r a c i v i l or criminal case, a witness 
i s e n t i t l e d to no further compensation than that which the 
statutes provide." 81 Am.Jur.2d witnesses § 23, p. 48 (1976); 
97 C.J.S. Witnesses § 41 (1957); see also McNider v. S i r r i n e , 
84 Iowa 745, 747, 51 N.W. 170, 171 (1892) ("It i s c l e a r that 
only such fees can be charged as the statute f i x e s f o r the 
services rendered."); 1920 Op.Att'y Gen. 229 ("The only fee 
allowed a witness i n any t r i b u n a l i s that fee provided f o r 
by s t a t u t e . " ) . Consequently, i t i s our opinion that a person 
who i s ordered to produce c e r t a i n documents or other items 
under a r u l e 5(6) subpoena duces tecum Is only e n t i t l e d to 
receive fees f o r h i s attendance and mileage and can not 
charge or receive fees f o r other costs incurred i n obeying 
the subpoena. I t follows that the prosecuting attorney, 
county, and state are not obligated to respond to any such 
b i l l i n g . 
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In c l o s i n g , however, we would also point out that such 
subpoenaed persons,though not e n t i t l e d to such compensation, 
do have some recourse under the rules of cri m i n a l procedure. 
Under Iowa Rule of Criminal Procedure 13(6)(a), the court 
"upon a s u f f i c i e n t showing" may enter a protective order 
to deny, r e s t r i c t or defer any attempted discovery and may 
"make such other order as i s appropriate." This i s highly 
s i m i l a r to Iowa Rule of C i v i l Procedure 123 which authorizes 
the court upon proper motion to make "any order which j u s t i c e 
requires to protect a party or person from annoyance, embarass-
ment, oppression, or undue burden or expense." (Emphasis added.) 
In addition, Iowa Rule of Criminal Procedure 14(2) provides: 

A subpoena may contain a clause d i r e c t i n g 
the witness to bring with him or her any 
book, writing, or other thing under the 
witness 1 control which he or she i s bound 
by law to produce as evidence. The court 
on motion may dismiss or modify the sub
poena i f compliance would be unreasonable 
or oppressiveT^ 

(Emphasis added.) This, too, p a r a l l e l s a rul e of c i v i l proce
dure. Rule of C i v i l Procedure 155(c) states: 

A subpoena may also command the person 
to whom i t i s directed to produce the 
books, papers, documents or tangible 
things designated therein; but the court, 
upon motion promptly made by the person 
to whom the subpoena i s direc t e d , or by 
any other person sta t i n g an i n t e r e s t i n 
the documents affected, and i n any event 
at or before the time s p e c i f i e d i n the 
subpoena for compliance therewith, may 

(1) Quash or modify the subpoena 
i f i t i s unreasonable and oppressive or 

(2) Condition de n i a l of the motion 
upon the advancement by the person i n whose 
behalf the subpoena i s issued of the rea
sonable cost of producing the books, papers, 
documents or tangible things. 
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I t i s our view that Rules of Criminal Procedure 13(6) (a) 
and 14(2) apply to a r u l e 5(6) subpoena duces tecum and 
that Rules of C i v i l Procedure 123 and 155(c) serve as ana
logy. See Iowa R.Crim.P. 29(2) ("If no procedure i s spe c i 
f i c a l l y prescribed by these rules or by statute, the court 
may proceed i n any lawful manner not inconsistent with 
same."). Thus, although a person subpoenaed under ru l e 
5(6) i s e n t i t l e d to no more than the prescribed fees f o r 
attendance and mileage, he may nonetheless move the court 
for an appropriate protective or modifying order upon s u f f i 
c i e n t showing that compliance would be unreasonable or 
oppressive. 

bj e 



STATE OFFICERS AND DEPARTMENTS. Department of Substance Abuse. C h i l d 
Foster Care F a c i l i t i e s . Licensure. Sections 125.13, 237.1, 237.4, 
The Code 19 81. Residential/intermediate substance abuse treatment 
f a c i l i t i e s which provide treatment to substance abusers who are c h i l d r e n , 
as defined by §237.1(2), The Code, appear to provide "parental nurturing" 
within the meaning of §237.1(3), The Code, and, thus, are required to be 
licensed as c h i l d foster care f a c i l i t i e s unless s p e c i f i c a l l y exempted 
from licensure by §237.4, The Code. (Freeman to Riedmann, Department 
of Substance Abuse, 4/10/81) #81-4-10(L) 

A p r i l 10, 1981 

Gary P. Riedmann, Director 
Iowa Department of Substance Abuse 
Suite 202 
Insurance Exchange Building 
505 F i f t h Avenue 
Des Moines, Iowa 5 0 319 

Dear Mr. Riedmann: 

You recently requested an opinion from our o f f i c e regarding 
Senate F i l e 432, as passed by the 68th General Assembly, and i t s 
rel a t i o n s h i p to "§125. 13, The Code 19 8.1. E s s e n t i a l l y you have 
asked whether r e s i d e n t i a l and intermediate care substance abuse 
treatment programs required to be licensed by the Iowa Department 
of Substance Abuse pursuant to §125.13 are also subject to l i c e n 
sing under S.F. 432 when these programs serve children as that term 
i s defined by the Act. An answer to your question requires an exam
ina t i o n of S.F. 432 and Chapter 125 and the rules and regulations 
issued thereunder. 

Senate F i l e 432, concerning c h i l d f o s t e r care f a c i l i t i e s , was 
approved by the Iowa General Assembly on May 23, 19 80, and became 
e f f e c t i v e as law on January 1, 1981. Senate F i l e 432 i s now Chapter 
237, The Code 1981. Section 237.1(2) adopts §234.1(4)'s d e f i n i t i o n 
of c h i l d , which i s as follows: 

[A] person less than eighteen years of age or a 
person who i s at le a s t eighteen years of age but less 
than twenty-one years of age who i s regularly attending 
an approved school i n pursuance of a course of study 
leading to high school diploma or i t s equivalent, or 
regularly attending a course of vocational or technical 
t r a i n i n g either as part of a regular school program or 
under special arrangements adapted to the i n d i v i d u a l 
person's needs. 
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Chapter 125 i s Iowa 1s Chemical Substance Abuse Law. Section 
125.13 provides, i n part, that a person may not maintain or conduct 
a r e s i d e n t i a l program, the primary purpose of which i s the treatment 
and r e h a b i l i t a t i o n of substance abusers, without f i r s t obtaining a 
written license for the program from the Department of Substance 
Abuse. Certain exceptions to t h i s l i c e n s i n g requirement are l i s t e d 
i n §125.13(2), The Code. Residential treatment programs do serve 
minors or children as defined by §234.1(4). 

Section 237.4, The Code 1981, provides the following i n r e l a t i o n 
to the l i c e n s i n g of c h i l d f o s t e r care services. 

An i n d i v i d u a l or an agency, as defined i n section 
237.1, s h a l l not provide c h i l d foster care unless the 
in d i v i d u a l or agency obtains a lic e n s e issued by the 
dir e c t o r under t h i s chapter. However, a l i c e n s e i s not 
required of the following: 

1. An i n d i v i d u a l providing c h i l d f o s t e r care f o r 
a t o t a l of not more than twenty days i n one calendar 
year. 

2. A hos p i t a l licensed under chapter 135B. 
3. A health care f a c i l i t y licensed under chapter 

• 135C. 
4. A juvenile detention home or juvenile shelter 

care home approved under section 232.142. 
5. An i n s t i t u t i o n l i s t e d i n section 218.1. 
6. An i n d i v i d u a l providing c h i l d care as a baby

s i t t e r for one or more chi l d r e n , up to a maximum of six 
children simultaneously, not overnight, at the request 
of a parent, guardian or r e l a t i v e having lawful custody 
of the c h i l d provided that f o s t e r children s h a l l not be 
counted i n determining the maximum number of children 
allowed. 

Pursuant to thi s section, an i n d i v i d u a l or agency providing c h i l d 
f o s t e r care must receive a lic e n s e issued by the d i v i s i o n d i r e c t o r 
designated by the commissioner of s o c i a l services. Programs licensed 
under §12 5.13, The Code, are not s p e c i f i c a l l y exempted from the 
l i c e n s i n g requirements of §237.4. Thus the question remains whether 
r e s i d e n t i a l and immediate care substance abuse treatment programs 
which also serve children are required to be licensed pursuant to 
§237.4'after those programs have received a §125.13 l i c e n s e . To 
answer t h i s question, p a r t i c u l a r attention must be paid the d e f i n i t i o n s 
found i n §2 37.1, The Code. 
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An "agency" i s defined as a person, not meeting the d e f i n i t i o n 
of an " i n d i v i d u a l , " which provides c h i l d foster care. §237.1(1), 
The Code. "Person" i s defined as follows: 

Unless otherwise provided by law "person" 
means i n d i v i d u a l , corporation, government 
or governmental subdivision or agency, 
business t r u s t , estate t r u s t , partnership 
or association, or any other l e g a l e n t i t y . 

§4.1(13), The Code 19 81. On the other hand, an " i n d i v i d u a l " i s 
b a s i c a l l y an i n d i v i d u a l person or a married couple which does not 
meet the d e f i n i t i o n of an agency. §237.1(7), The Code. I t appears 
that substance abuse treatment programs would generally f a l l within 
the ambit of the §4.1(13) d e f i n i t i o n of "person" noted above and 
would not f a l l within the §237.1(7) d e f i n i t i o n of " i n d i v i d u a l . " 
Consequently, these programs most l i k e l y would be "agencies." 
Whether deemed an "agency" or an " i n d i v i d u a l , " though, a program, to 
be subject to the l i c e n s i n g requirements of §237.4, The Code, must be 
providing " c h i l d f o s t e r care." §§2.37.1(1), 237. 1 (7), 237 .4 , The Code. 

As you noted i n your opinion request, " c h i l d foster care" i s 
defined as follows: 

" C h i l d foster care" means the provision of parental 
nurturing, including but not l i m i t e d to the furnishing 
of food, lodging, t r a i n i n g , education, supervision, t r e a t 
ment or other care, to-a c h i l d on a f u l l - t i m e basis by a 
person other than a r e l a t i v e or guardian of the c h i l d , but 
does not Include: 

a. Care furnished by an i n d i v i d u a l person who re
ceives the c h i l d of a personal f r i e n d as an occasional 
and personal guest i n the i n d i v i d u a l person's home, 
free of charge and not as a business. 

b. Care furnished by an i n d i v i d u a l person with whom 
a c h i l d has been placed for lawful adoption, unless that 
adoption i s not completed within two years a f t e r placement. 

c. Care furnished by a private boarding school sub
j e c t to approval by the state board of public i n s t r u c t i o n 
pursuant to section 257.25. 

237.1(3), The Code. Once, again, treatment programs licensed by the 
Department of Substance Abuse are not s p e c i f i c a l l y exempted from the 
general d e f i n i t i o n . Consequently, one must ask whether r e s i d e n t i a l 
and intermediate substance abuse treatment programs which serve c h i l d 
ren provide "parental nurturing," thus subjecting these programs to 
the l i c e n s i n g requirements of Chapter 237. 
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Chapter 237 does not s p e c i f i c a l l y define "parental nurturing" 
except to say that t h i s term includes, but i s not l i m i t e d to, the 
furnishing of food, lodging, t r a i n i n g , education, supervision, 
treatment or other care, to a c h i l d on a f u l l - t i m e basis by a person 
other than a r e l a t i v e or guardian. The provisions of the Iowa 
Administrative Code dealing with s p e c i f i c standards for r e s i d e n t i a l 
and intermediate care substance abuse programs lend a c e r t a i n measure • 
of assistance i n determining whether these p a r t i c u l a r programs provide 
"parental nurturing. 1 1 

805 I.A.C. §3.24 states that "[a] residential/intermediate care 
program s h a l l be designed to provide comprehensive diagnostic, t r e a t 
ment and r e h a b i l i t a t i o n services on a scheduled or nonscheduled basis 
i n a r e s i d e n t i a l therapeutic s e t t i n g . " The standards go on to state 
that "[a] residential/intermediate program s h a l l operate no less than 
seven days per week, for no less than twenty-four hours a day." 805 
I.A.C. §3.24(1). Other standards provide f o r the preparation and 
serving of meals, v i s i t a t i o n s with family and friends, the receipt of 
mail and the use of telephones. 805 I.A.C. §§3.24(7),(10),(11),(12). 
In other words, these programs operate on a twenty-four hour basis 
and provide for the basic, as well as treatment, needs of the. patients 
who are enrolled-. Thus, i t appears that a c h i l d , as defined by Chapt 
237, who enters a residential/intermediate treatment program does 
receive at least food, lodging, supervision and treatment on a full-tims 
basis by a person other than a r e l a t i v e or guardian of the c h i l d . In 
t h i s t e c h n i c a l sense, then, i t does seem, that these treatment programs 
are subject to the l i c e n s i n g provisions of Chapter 237. 

C e r t a i n l y the ordinary lay-person quite l i k e l y would not think of 
a residential/intermediate substance abuse treatment program which 
serves children as a c h i l d foster care f a c i l i t y . Nonetheless, the 
stated p o l i c y of Chapter 237 indicates that such programs meeting the 
technical d e f i n i t i o n s of the chapter are intended by the l e g i s l a t u r e 
to be licensed. That p o l i c y reads as follows: 

I t i s the p o l i c y of t h i s state to provide 
appropriate protection for children who are sep
arated from the d i r e c t personal care of t h e i r 
parents, r e l a t i v e s , or guardians and, as a r e s u l t , 
are subject to d i f f i c u l t y i n achieving appropriate 
p h y s i c a l , mental, emotional, educational, or s o c i a l 
development. This chapter s h a l l be construed and 
administered to further that p o l i c y by assuring that 
c h i l d foster care i s adequately provided by competently 
s t a f f e d and well-equipped c h i l d f o s t e r care f a c i l i t i e s , 
i n c l u d i n g but not l i m i t e d to r e s i d e n t i a l treatment 
centers, group homes, and foster family homes. 
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[ E m p h a s i s a d d e d ] . The r e s i d e n t i a l and intermediate treatment pro
grams licensed by the Department of Substance Abuse are apparently 
subject to the Chapter 237 l i c e n s i n g provisions unless exempted 
pursuant to express provisions of §237.4(1-6). 

In perusing the l i c e n s i n g exceptions of §237.4, The Code, i t 
does seem that the l e g i s l a t u r e meant to exempt those i n s t i t u t i o n s 
already licensed by another l i c e n s i n g authority or otherwise governed 
by statute or rules and regulations. While one might j u s t i f i a b l y 
wonder why the l e g i s l a t u r e did not exempt f a c i l i t i e s which are l i c e n 
sed by the Department of Substance Abuse from these l i c e n s i n g pro
v i s i o n s , without a clearer statement from the l e g i s l a t u r e i n d i c a t i n g 
the contrary, r e s i d e n t i a l and intermediate treatment programs serving 
children apparently are subject to Chapter 2 37 l i c e n s i n g requirements. 
" [ W ] h e r e c e r t a i n exceptions are enumerated, i t i s presumed the l e g i s 
lature intended no others be created." Iowa Farmers Purchasing Assoc
i a t i o n , Inc. v. Huff, 260 N.W.2d 824, 827 (Iowa 1977). 

In conclusion, i t i s the opinion of our o f f i c e that r e s i d e n t i a l 
and intermediate substance abuse treatment f a c i l i t i e s which serve 
children, as that term i s defined by §237.1(2), The Code, are agencies 
which provide "parental nurturing," including the furnishing of food, 
lodging, supervision and treatment on a f u l l - t i m e basis by a person 
other than a r e l a t i v e or guardian of the c h i l d . Consequently, r e s i 
dential/intermediate treatment centers serving children are providing 
" c h i l d foster care" i n the t e c h n i c a l , statutory sense of that term. 
§237.1(3), The Code. Because these substance abuse f a c i l i t i e s are 
not expressly exempted from e i t h e r the d e f i n i t i o n of " c h i l d f o s t e r 
care," § 2 3 7 .1 ( 3) (a-c.) , The Code, or from the l i c e n s i n g requirements of 
§237.4(1-6), they are subject to licensure by the Iowa Department of 
S o c i a l Services, unless the treatment f a c i l i t y i t s e l f i s one of the 
i n s t i t u t i o n s exempted by §237.4(1-6)(e.g., a ho s p i t a l licensed under 
chapter 135B or a health care f a c i l i t y licensed under chapter 135C). 

Yours t r u l y , 

J&anine Freeman 
Assistant Attorney General 

JF:djc 



CRIMINAL LAW, TRESPASS, CONSERVATION: Sections 716.7 and 
716.8, The Code 1979. Trespass as defined i n § 716.7(2)(a) 
requires more than mere entry. Section 716.7(2) (a) and 
§ 716.7(2) (b) are a l t e r n a t i v e ways to commit trespass and 
exi s t independently. A person who enters upon premises 
accident a l l y , or who honestly believes that he or she i s 
licensed or p r i v i l e g e d to enter, i s not g u i l t y of trespass. 
The l e g i s l a t u r e should give serious and c a r e f u l consideration 
to whether i t i s desirable to enact a separate statute 
s p e c i f i c a l l y covering hunting, f i s h i n g , and trapping on the 
property of another without permission. This provision should 
not be made part of § 716.7. (Cleland to Ramsey, State Senator, 
4/8/81). #81-4-9 (L) 

Honorable Richard R. Ramsey A p r i l 8, 19 81 
State Senator 
L O C A L 

Dear Senator Ramsey: 

This l e t t e r i s i n response to your request for an 
Attorney General's opinion with regard to §§ 716.7 and 716.8, 
The Code 1979. S p e c i f i c a l l y , you pose the following questions 
for our consideration: 

1. Would a trespass charge l i e under 
§ 716.7(2)(a) for the ordinary 
s i t u a t i o n where a person had gone 
onto the land of another without 
permission? 

2. Does § 716.7(2)(b) negate or a f f e c t 
whether a charge would l i e under 
§ 716.7 (2) (a)? 

3. What does "knowingly" mean as used 
i n § 716.8(1)? 

4. How would adding the language of the 
repealed hunting, f i s h i n g , or trapping 
without permission statute (§ 714.25, 
The Code 1977) a f f e c t the present 
trespass law? 

The answer to your f i r s t two questions i s no. With 
regard to your t h i r d question, "knowledge" i s an element 
of criminal trespass under both § 716.8(1) and § 716.8(2). 
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Knowledge, as used here, would mean that mistake of fact would 
be a defense to a charge of cr i m i n a l trespass. F i n a l l y , a new 
crime making i t per se i l l e g a l to hunt, f i s h , or trap without 
permission could be added to the criminal code but the 
d e s i r a b i l i t y of doing so i s questionable. However, t h i s p r o v i 
sion should not be made part of § 716.7. 

I. 

Criminal trespass as defined i n § 716.7(2)(a), The Code 
197 9, i s a s p e c i f i c intent crime. Entry without permission i s 
not unlawful under § 716.7(2) (a) unless the entry i s made "with 
the intent to commit a public offense or to use, remove there
from, a l t e r , damage, harass, or place thereon or therein anything 
animate or inanimate." Section 716.7(2)(a). See Op. Att'y Gen. 
# 79-8-3. Therefore, the answer to your f i r s t question i s no. 
A trespass charge w i l l not l i e under § 716.7(2)(a) for the 
ordinary s i t u a t i o n where a person has gone onto the land of 
another without permission. More i s required under the law as 
written. When a person enters onto the land of another without 
permission and i s charged under § 716.7(2)(a), the accused's 
intent becomes a fact question, that i s , the jury, or the court 
i n the case of,a. bench t r i a l , must f i n d beyond a reasonable doubt 
that the accused had the r e q u i s i t e intent s p e c i f i e d i n § 716.7(2)(a) 
before the accused can be convicted of criminal trespass. 

I I . 

Section 716.7(2), The Code 1979, defines trespass i n 
a l t e r n a t i v e ways. Section 716.7(2)(a) and § 716.7(2)(b) define 
a l t e r n a t i v e ways to commit trespass. The elements of the d e f i n i 
t i o n of trespass under § 716.7(2)(a) are (1) entering upon or 
i n property, (2) without j u s t i f i c a t i o n or without implied or 
actual permission, and (3) with the r e q u i s i t e intent. See 
D i v i s i o n I. The elements of the d e f i n i t i o n of trespass under 
§ 716.7(2)(b) are (1) entering or remaining upon or i n property, 
(2) without j u s t i f i c a t i o n , and (3) a f t e r being n o t i f i e d or 
requested to abstain from entering or to remove or vacate. 

The e s s e n t i a l d i s t i n c t i o n between the two i s that 
§ 716.7(2)(a) requires a s p e c i f i c intent whereas § 716.7(2)(b) 
requires n o t i f i c a t i o n or request not to enter or remain on the 
property. That i s , i n a prosecution under the l a t t e r section 
i t i s not necessary to prove what the accused intended when 
he or she entered upon or i n the property. On the contrary, 
i t i s only necessary to prove n o t i f i c a t i o n or request not to enter 
or to leave or vacate. See, Op. Att'y Gen. # 79-8-3. Since 
§ 716.7 C21 (a,), and § 716.7(2) (b) are a l t e r n a t i v e s , § 716.7(2) (b) 
does not negate or a f f e c t whether a charge can be f i l e d under 
§ 716. 7 (.2) (a) . 
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It may be that those f i l i n g complaints (simple misdemeanors) 
or informations (serious misdemeanors) are unnecessarily l i m i t i n g 
the charge. There should not be a problem as to whether a charge 
should be f i l e d under § 716.7(2) (a) as opposed to § 716.7(2) (h) 
because i t i s not necessary to indicate a p a r t i c u l a r a l t e r n a t i v e 
i n the complaint or information. For example, criminal trespass 
may be charged as "A.B. committed criminal trespass upon the 
property of (name owner) (thus i n j u r i n g CD.) (causing more than 
$100 i n damage)" i n v i o l a t i o n of § 716.8(2), The Code. See 
Iowa R.Crim.P. 30, Form 10. When the facts of a p a r t i c u l a r 
case would support a conviction under more than one of the 
alt e r n a t i v e s s p e c i f i e d in § 716.7(2), the complaint or informa
t i o n should charge the crime in general terms, that i s , without 
i n d i c a t i n g a s p e c i f i c a l t e r n a t i v e . 

I l l . 

I t i s our opinion that "knowledge" i s an element of 
criminal trespass under both § 716.8(1) and § 716.8(2), The 
Code 1979. In other words, criminal trespass i s not a s t r i c t 
l i a b i l i t y crime and ignorance or mistake may be a defense. See 
§ 701.6, The Code 1979. 

Trespass i s defined i n § 716.7. Section 716.7, however, 
does not make trespass a crime. See State v. K i t t e l s o n , 164 
N.W.2d 157, 165 (Iowa 1969) (section defining "accessory 
a f t e r the f a c t " did not define a crime where no provision made 
for how crime would be indicted, t r i e d , or punished). I t i s 
only through the operation of § 716.8 that trespass becomes a 
criminal act and § 716.8 requires more than a mere trespass 
as defined i n § 716.7. 

Section 716.8(1) provides that "[a]ny person who knowingly 
trespasses upon the property of another commits a simple 
misdemeanor." Under § 716.8(2) the trespass must "r e s u l t i n 
injury to any person or damage i n an amount more than one 
hundred d o l l a r s " and i s c l a s s i f i e d as a serious misdemeanor. 
Thus, the l e g i s l a t u r e obviously intended to create two grades 
of criminal trespass. The problem arises because i t i s not 
cle a r what the l e g i s l a t u r e intended to be the r e l a t i o n s h i p 
between the two. Compare § 716.8 with § 711.3, The Code 
1979 ("All robbery which i s not robbery i n the f i r s t degree 
i s robbery i n the second degree.") and § 713.3 ("All burglary 
which i s not burglary i n the f i r s t degree i s burglary i n the 
second degree."). 

Some sources have assumed that § 716.8 operates i n the 
same manner as § 711.3 and § 713.3, that i s , a l l c r i m i n a l 
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trespass which does not r e s u l t i n inj u r y to a person or damage 
in excess of one hundred d o l l a r s i s simple misdemeanor trespass. 
The word "knowingly" i n § 716.8(1) has been ignored. See 
IV J . Yeager & R. Carlson, Iowa Pract i c e : Criminal Law and 
Procedure, §§ 378-386 (1979); II Uniform Jury Instructions: 
Criminal, Nos. 1609-1612 (1978). Professor Dunahoo has 
commented as follows: 

There are two grades of Trespass, 
with the dis t i n g u i s h i n g c h a r a c t e r i s t i c 
being whether either personal i n j u r y or 
property damage i n excess of $100 occurred. 
This aggravated form of Trespass i s a 
serious misdemeanor, whereas the ordinary 
form of Trespass i s a simple misdemeanor. 
A s i m i l a r scheme of grading was included 
i n the pre-revised law, except that the 
maximum penalty f o r the aggravated form 
was imprisonment for s i x months instead 
of the one year maximum, as a serious 
misdemeanor under new Code section 716.8(2). 

Dunahoo, The New Iowa Criminal Code, 2 9 Drake L. Rev. 2 37, 36 6 
(1980) (footnotes omitted). 

The word "knowingly" cannot, however, be ignored or read 
out of the statute. See In .the Interest of Clay, 246 N.W.2d 
263, 265 (Iowa 1976) (effect must be given to the en t i r e statute). 
The problem i s one of in t e r p r e t a t i o n . "Knowingly" i s an am
biguous word. Among other meanings, i t can be interpreted to 
mean that the accused must have knowledge of the fac t that 
he or she i s engaging i n a c e r t a i n act. Or, i t can be i n t e r 
preted to mean that the accused must have knowledge that the 
act i s prohibited by law. See United States v. International 
Minerals and Chemical Corp., 402 U.S. 558, 91 S.Ct. 1697, 29 
L.Ed.2d 178 (1971). In determining which d e f i n i t i o n the l e g i s 
l a t u r e intended, decisions from other j u r i s d i c t i o n s are i n s t r u c 
t i v e . Section 140.05 N.Y. Criminal Law (McKinney) provides that 
"a. person i s g u i l t y of trespass when he knowingly enters or 
remains unlawfully i n or upon premises." The New York Court 
of Appeals has interpreted t h i s provision to mean that: 

[I]n prosecuting one for trespass 
i n v i o l a t i o n of section 140.05, i t must 
be proved that such person "knowingly" 
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entered the premises without l i c e n s e 
or p r i v i l e g e and, therefore, a person 
who enters upon premises ac c i d e n t a l l y , 
or who honestly believes that he i s 
licensed or p r i v i l e g e d to enter, i s not 
g u i l t y of any degree of criminal trespass. 

People v. Basch, 36 N.Y.2d 154, 365 N.Y.S.2d 836, 840, 325 
N.E.2d 156 (N.Y. 1975). The New York provision i s s u b s t a n t i a l l y 
the same as § 716.8(1). I t i s our opinion that the word 
"knowingly" as used i n § 716.8(1) must be given a s i m i l a r 
i n t e r p r e t a t i o n and e f f e c t . 

Even though § 716.8(2) does not s p e c i f i c a l l y require 
knowlege as an element, i t i s our opinion that knowledge 
i s an element under t h i s section. The question i s whether 
under the p r i n c i p l e s of statutory construction § 716.8(2) 
can be read to require knowledge. The following language from 
State v. Conner, 292 N.W.2d 682, 684-85 (Iowa 1980) (citations 
omitted) i s relevant: 

The polestar of statutory i n t e r p r e t a t i o n 
i s l e g i s l a t i v e intent. To discern that 
intent, i t i s necessary to examine the 
whole act of which the statutory p r o v i 
sion i n question i s part. P a r t i c u l a r l y 
relevant are substantively r e l a t e d pro
v i s i o n s adopted i n the same l e g i s l a t i v e 
session. From t h i s examination of 
related provisions, an o v e r a l l l e g i s l a 
t i v e scheme may become evident. I f 
any single provision, read l i t e r a l l y and 
i n i s o l a t i o n , would be repugnant to the 
o v e r a l l purpose or scheme, reasonable 
minds may be uncertain as to i t s meaning. 
Statutory construction i s then appropriately 
invoked. 

As defendant c o r r e c t l y observes, 
subsection 707.5(1) i s repugnant to 
the general scheme of sections 707.1-5, 
which shows a gradation of c u l p a b i l i t y 
commensurate with the gradation of 
punishment . . . . 

To read subsection 707.5(1) l i t e r a l l y , 
as requiring no mens rea or f a u l t , but 
subsection 707.5(2) as r e q u i r i n g recklessness 
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would be to impose a s t r i c t e r sanction 
for a crime requiring l e s s c u l p a b i l i t y , 
i n contradiction of the statutory scheme. 
This contradiction warrants the app l i c a 
t i o n of rules of statutory construction 
because of the uncertainty i t creates 
as to the intended meaning of subsection 
707.5(1), 

Another j u s t i f i c a t i o n for statutory 
construction here i s the often-repeated 
p r i n c i p l e f i r s t a r t i c u l a t e d by th i s 
court i n State v. Dunn: "Whether a 
crimin a l intent or g u i l t y knowledge i s an 
es s e n t i a l element of a statutory offense 
i s to be determined as a matter of 
construction from the language of the act, 
i n conjunction with i t s manifest purpose 
and design." Applying t h i s r u l e, t h i s 
court has, on a number of occasions, con
strued a statute to include a criminal 
intent element absent from i t s face. This 
type.pf statutory construction i s not uncommon. 

Likewise, to read subsection 716.8(2) l i t e r a l l y , as not 
requ i r i n g knowledge, but subsection 716.8(1) as requiring 
knowledge would be to impose a s t r i c t e r sanction for a crime 
requ i r i n g l e s s c u l p a b i l i t y . The ambiguity must be resolved 
through statutory construction. Moreover, the question of 
whether § 716.8(2) requires knowledge must, i n absence of 
a s p e c i f i c mens rea requirement, be determined as a matter of 
statutory construction. Our opinion i s not changed by the 
fa c t that § 716.8(2) requires i n j u r y or damage while § 716.8(1) 
does not. 

Reference to the common law i s of l i t t l e assistance 
since c r i m i n a l trespass at common law i s s u b s t a n t i a l l y 
d i f f e r e n t than Iowa's statutory enactment. See 87 C.J.S. 
§ 140 (1954)'. In addition, the l e g i s l a t i v e h i s t o r y of 
§ 716.8 i s not p a r t i c u l a r l y h e l p f u l . 

Two p r i n c i p l e s of statutory construction, however, are 
p a r t i c u l a r l y relevant i n our i n t e r p r e t a t i o n of § 716.8. 
F i r s t , statutes must be interpreted so as to avoid absurd 
r e s u l t s . Hanover Ins. Co. v. Alamo Motel, 264 N.W.2d 774, 778 
(Iowa 1978). Second, penal statutes are interpreted s t r i c t l y 
with doubts resolved i n favor of the accused. State v. Davis, 
271 N.W..2d 693, 695 (Iowa 1978). 
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There i s no doubt that f a i l u r e to read "knowingly" 
into § 716.8(2) would cause problems. Criminal trespass 
under § 716.8(1) would include an additional element 
(knowledge) not required to convict someone of crim i n a l 
trespass under § 716.8(2). Under t h i s i n t e r p r e t a t i o n , 
simple misdemeanor trespass and serious misdemeanor trespass 
would be d i f f e r e n t offenses rather than d i f f e r e n t degrees 
of the same offense. See State v. Sangster, 299 N.W.2d 661, 
663 (Iowa 1980). This r e s u l t would be absurd since, f o r 
example, under Iowa law a person could not be convicted of 
v i o l a t i n g § 716.8(1) on an information charging a v i o l a t i o n 
of § 716.8(2). See Iowa R.Crim.P. 21(3). The l e g i s l a t u r e 
could not have intended such a r e s u l t . 

At the very l e a s t , § 716.8(2) i s reasonably susceptible 
of two d i f f e r e n t i n t e r p r e t a t i o n s . In the absence of anything . 
which would in d i c a t e a contrary l e g i s l a t i v e intent, § 716.8(2) 
must be interpreted s t r i c t l y i n favor of the accused which 
means that "knowledge" must be considered an element of criminal 
trespass under § 716.8(2). 

IV. 

Your l a s t question requires a review of the l e g i s l a t i v e 
h i s t o r y of § 716.7. Section 716.7 was o r i g i n a l l y enacted i n 
1971. 1978 Session, 64th G.A., ch. 274. Sections 744.3 and 
746.4, The Code 1971, were repealed. 1978 Session, 64th G.A., 
ch. 274, § 4. Section 744.3 provided a criminal sanction f o r 
persons who w i l l f u l l y entered a b u i l d i n g or enclosure where 
public entertainment was being held without paying admission. 
Section 746.4 prohibited, i n t e r a l i a , tramps or vagrants from 
entering schoolhouses i n the nighttime. When § 716.7 was 
o r i g i n a l l y enacted, § 714.25, The Code 1971, provided as 
follows: 

Any person who s h a l l hunt with 
dog, bow and arrow, or gun upon the 
c u l t i v a t e d or enclosed lands of an
other, or who s h a l l f i s h upon the 
enclosed or c u l t i v a t e d lands con
t a i n i n g or encompassing an a r t i f i c i a l l y 
constructed pond or ponds of another 
which have been p r i v a t e l y stocked with 
f i s h , without f i r s t obtaining permission 
from the owner or occupant thereof, or 
his agent, or who s h a l l trap upon the 
c u l t i v a t e d or enclosed lands of another 
without the permission of the owner or 
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occupant thereof, or h i s agent s h a l l 
for each offense be fined not more 
than one hundred d o l l a r s and costs of 
prosecution, and s h a l l stand committed 
u n t i l such f i n e and costs are paid. 

Section 714.25 was not repealed u n t i l 1976. 1976 Session, 
66th G.A., ch. 1245, § 525. 

To the extent relevant here, the criminal trespass provisions 
were incorporated into the revised criminal code without 
s i g n i f i c a n t change. 1976 Session, 66th G.A., ch. 1245, § 1607. 
However, a s i g n i f i c a n t change was made in the 1977 amendments 
to the criminal code. See 1977 Session, 67th G.A., ch. 147, 
§ 20. P r i o r to the 1977 amendment, trespass was defined under 
§ 716.7(2)(a) as follows: 

Entering upon or i n property without 
l e g a l j u s t i f i c a t i o n or without the 
implied or actual permission of the 
owner, lessee, or person i n lawful 
possession with the intent to commit 
a public offense or to use, remove 
therefrom, a l t e r , damage, harass, or 
place thereon or therein anything a n i 
mate or inanimate, without the implied 
or actual permission of the owner., lessee, 
or person i n lawful possession. 

(Emphasis added). This amendment s i g n i f i c a n t l y a l t e r e d the 
elements of trespass under § 716.7 (2) (a). For example, with 
regard to the intent element, the state was only required 
to show that the accused had the intent to remove something 
as compared to that the accused had the intent to remove 
something without permission as would have been the case p r i o r 
to the amendment. 

It has been proposed that § 716.7 be amended to add the 
following language: 

I t s h a l l be unlawful to hunt with dog, 
gun, bow and arrow, f i s h or trap, upon 
the c u l t i v a t e d , enclosed, or posted 
lands of another without f i r s t obtaining 
permission from the owner or occupant 
thereof. Any person v i o l a t i n g t h i s 
section s h a l l be g u i l t y of a simple 
misdemeanor. 
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This section i s inconsistent with the general scheme of 
§ 716.7. As previously noted, § 716.7 defines trespass 
but does not make i t a criminal act. The proposed provision 
goes beyond the d e f i n i t i o n a l stage and purports to declare 
hunting, f i s h i n g , and trapping on the property of another 
without permission a criminal act. 

The elements of the proposed statute are (1) hunting, 
f i s h i n g , or trapping, (2) upon the c u l t i v a t e d , enclosed, or 
posted land of another, and (3) without f i r s t obtaining 
permission from the owner or occupant. This new crime 
contains elements not required under the present trespass 
statute. For example, i t must be proved that the land i s 
c u l t i v a t e d , enclosed, or posted. Such proof i s not a condition 
precedent for a criminal trespass conviction. Moreover, the 
terms "cultivated, enclosed, or posted" may be too vague to 
j u s t i f y the imposition of criminal sanctions. A criminal 
statute must "give a person of ordinary i n t e l l i g e n c e a reason
able opportunity to know what i s prohibited so he may act 
accordingly. A statute must give f a i r warning of proscribed 
conduct i n order to avoid a r b i t r a r y and discriminatory enforce
ment.". State v. Jaeger, 249 N.W.2d 688, 691 (Iowa 1977). The 
proposed provision leaves many questions unanswered. What does 
"c u l t i v a t e d " mean? Cultivated as defined i n Webster's Third 
New International Dictionary (1967) as meaning " i n crops?" 
Would hunting on a farm lane between two f i e l d s that are " i n 
crops" be prohibited? How soon a f t e r the crops were removed 
would hunting be l e g a l under t h i s provision? Is one no hunting 
or no trespassing sign i n the farm yard of an 800 acre farm 
s u f f i c i e n t so that a l l 800 acres would be considered posted? 
Does the enclosure have to be absolutely complete? What i f 
the gate i s open? 

As a p r a c t i c a l matter, i f the evidence i s s u f f i c i e n t 
to show that a person i s hunting, f i s h i n g , or trapping on the 
property of another, i t i s not that much more d i f f i c u l t to prove 
that the person entered the property with the intent to remove 
something from the property. Section 716.2(a). II Uniform 
Jury Instructions, Criminal, No. 215 ("In determining the 
intent of any person you may, but are not required to, i n f e r 
that he intended the natural and probable consequences which 
o r d i n a r i l y follow his voluntary a c t s . " ) . Moreover, i f game 
i s a c t u a l l y removed from the property without permission, i t i s 
unnecessary under § 716.2(d) to prove that the person was even 
hunting. 
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F i n a l l y , as drafted, t h i s provision purports to create 
a s t r i c t l i a b i l i t y crime. If so interpreted, i t would not be 
a defense that the person honestly believed that he or she 
had permission to hunt on the property. An accused would be : 

g u i l t y under t h i s provision even though i t turned out that the 
hunter had a c t u a l l y sought permission but had mistakenly ob
tained i t from someone not the owner or occupant. Serious 
consideration should be given to whether i t i s desirable to 
enact t h i s provision as a s t r i c t l i a b i l i t y crime. 

Section 714.25, The Code 1971, which i s s i m i l a r to the 
proposed provision, was not repealed when the criminal trespass 
was f i r s t enacted. The new provision, or § 714.25, could be 
enacted as a separate crime. However, i t i s for the l e g i s l a t u r e 
to determine whether i t would be wise to do so i n l i g h t of the 
problems previously discussed and the fact that, f o r a l l prac
t i c a l purposes, the subject matter of the new provision i s 
already covered i n § 716.7. In other words, the l e g i s l a t u r e 
must determine whether i t should enact a p r o v i s i o n s i m i l a r to 
§ 714.25 or reenact § 714.25, which was repealed, apparently 
on the basis that the property rig h t s protected under that 
provision were s u f f i c i e n t l y protected under § 716.7. 

A lengthy conclusion i s not.required. Trespass as defined 
i n § 716.7(2) (a) requires more than mere entry. Section 
716.7(2)(a) and § 716.7(2)(b) are al t e r n a t i v e ways to commit 
trespass and e x i s t independently. A person who enters upon 
premises a c c i d e n t a l l y , or who honestly believes that he or she 
i s licensed or p r i v i l e g e d to enter, i s not g u i l t y of criminal 
trespass. With regard to your f i n a l question, the l e g i s l a t u r e 
should give serious and c a r e f u l consideration to whether i t i s 
desirable to enact a separate statute s p e c i f i c a l l y covering 
hunting, f i s h i n g , and trapping on the property of another 
without permission. In any event, t h i s provision should not 
be made part of § 716.7. 

CONCLUSION 

Sincerely, 

RICHARD L. CLELAND 
Assistant Attorney General 

RLCrmlr 



COUNTIES: CONFIDENTIAL INFORMATION: Section 6 8A.7: 
The county board of health may require those seeking reduced 
fees for services to make available income information 
to the supervisors f o r review. (Morgan to Mahaffey, 
Poweshiek County Attorney, 4/7/81) #81-4-8(L) 

A p r i l 7, 1981 

Mr. Michael W. Mahaffey 
Poweshiek County Attorney 
405 East Main 
Montezuma, Iowa 50171 

Dear Mr. Mahaffey: 

We have receivd your request for an opinion regarding the 
review by the supervisors of names and f i n a n c i a l information 
regarding applicants f o r a s l i d i n g fee scale of payment fo r 
county board of health services. 

We note that the Code does not provide s p e c i f i c standards 
regarding the release of information by county boards of health. 
We assume, therefore, that the general p r i n c i p l e s of § 68A govern 
the use and release of information by the board of health. 

The Code authorizes c o n f i d e n t i a l treatment of medical 
information i n the possession of a public body including: 

(H)ospital and medical records 
of the condition, diagnosis, 
care or treatment of a patient 
or former patient, including 
outpatient. 

Section 68A.7(2), The Code 1981. 
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Fi n a n c i a l information of applicants for county services i s 
not s i m i l a r l y protected. In f a c t , as a general r u l e , the super
v i s o r s are required to obtain the f i n a n c i a l circumstances of 
persons f o r whom they pay for services, including the mentally 
i l l (§ 230.25), the mentally retarded (§ 222.78), substance 
abusers (§ 125.45(2)) and the poor (§ 252.1 & § 252.13), a l l 
references to The Code 1981. 

In discussing the si m i l a r issue of the public nature of the 
county auditor's records of name and cost of treatment f o r mental 
health payments, the Iowa Supreme Court construes the protection 
of medical records narrowly: 

Section 68A.7(2), which exempts 
"hospital records" and "medical 
records" of a "patient or former 
patient, including outpatient," 
does not apply because the docu
ments here were neither compiled 
for diagnostic or treatment 
purposes by ho s p i t a l or medical 
personnel nor maintained as rec
ords of a ho s p i t a l or physician. 
They are not ho s p i t a l or medical 
records within the meaning of 
the statute. See Attorney Gen
er a l ' s Opinion 7572, reprinted 
i n [197576] Iowa Att'y Gen. 
Bien n i a l Rep. 16062 (holding 
that auditor's records r e l a t i n g 
to a l c o h o l i c treatment are not 
within the exemption). 

Howard v. Pes Moines Register & Tribune Co., 283 N.W.2d 289, 300 
(Iowa, 1979), cert, den. 445 U.S. 904; 100 S.Ct. 1081; 63 L.Ed.2d 
320 (1980). The Court makes t h i s statement i n the context of a 
statute which s p e c i f i c a l l y excludes any medical mental health 
records from p u b l i c view. Sections 229.24 and 229.25, The Code 
1981. The law distinguishes c l e a r l y between medical records and 
cost information. 

We conclude that the county board of health may require 
those seeking reduced fees for services to make a v a i l a b l e income 
information to the supervisors f o r review. 
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We wish to suggest an a l t e r n a t i v e method f o r the super
vis o r s to use i n determining whether c l i e n t s are e n t i t l e d to a 
s l i d i n g fee scale. We recommend that the supervisors, i n con
s u l t a t i o n with the board of health, adopt income standards by 
which e l i g i b i l i t y can be determined. To adopt general income 
guidelines w i l l permit the supervisors to avoid a r b i t r a r y d e c i 
sions f o r each applicant for county health services. Such a 
system of e s t a b l i s h i n g income e l i g i b i l i t y guides i s used i n most 
public assistance programs. Such an income e l i g i b i l i t y system 
i s also used generally i n county-funded community mental health 
centers. 

Sincerely, 

Assistant Attorney General 

CM/kap 



COUNTIES AND COUNTY OFFICERS: TOWNSHIP TRUSTEES: §§ 359.42 and , 
359.43, The Code 1979. Township trustees can levy a tax to fund 
township ambulance services without a county referendum. (Fortney 
to Van Maanen, State Representative/ 4/6/81) #81-4-6(L) 

A p r i l 6, 1981 

Honorable Harold Van Maanen 
State Representative 
State Capitol 
L O C A L 

Dear Representative Van Maanen: 

You have requested an opinion regarding 68th G.A., 
1979 Session, Chapter 82, also known as House F i l e 672. 
You inauired whether a tax can be l e v i e d to provide funds f o r 
township ambulance services i n the absence of a county 
referendum authorizing same. It i s our opinion that no 
county referendum i s needed. 

House F i l e 672 amended §§ 359.42 and 359.43, The 
Code 1979. The amendments authorize township trustees to deter
mine that the township w i l l provide ambulance service. The 
trustees are also given the authority to levy a tax within the 
l i m i t s set f o r t h i n § 359.43 to fund the service. The trustees 
are authorized to divide the township into d i s t r i c t s both for 
the purpose of providing ambulance service and for the purpose 
of levying; taxes. The amount le v i e d can vary between d i s t r i c t s 
i f the trustees so decide. The trustees are authorized to 
purchase, own, rent or maintain the necessary ambulance equip
ment. I f the trustees determine i t i s advisable, they may 
enter into an agreement pursuant to Chapter 28E to provide 
services. 

A l l of the foregoing powers have been conferred d i r e c t l y 
on the township trustees. The Legis l a t u r e did not condition 
t h e i r authority on the submission of these questions to a county 
referendum. 

Yours t r u l y , 

DAVID M. FORTNEY^ 
Assistant Attorney General 

DMF:sh 



COURTS: COUNTIES AND COUNTY OFFICERS: Chapters 19A, 341A and 
400, The Code 1981. The p o s i t i o n of b a i l i f f of the Iowa d i s t r i c t 
court has c i v i l service status equivalent to that of a deputy 
s h e r i f f . (Fortney to McCauley, Dubuque County Attorney, 4/6/81) 
#81-4-5(L) 

A p r i l 6, 1981 

Michael S. McCauley 
Dubuque County Attorney 
Dubuque, Iowa . 52001 

Dear Mr. McCauley.-

You have requested an opinion of the Attorney General 
regarding the c i v i l service status of the b a i l i f f of the Iowa 
d i s t r i c t court. I t i s our opinion that such p o s i t i o n has 
c i v i l service status equivalent to that of a deputy s h e r i f f . 

Chapter 341A establishes c i v i l service c l a s s i f i c a t i o n s 
f o r deputy county s h e r i f f s . See § 341A.7. The scope of the 
chapter's a p p l i c a b i l i t y i s defined by § 341A.7 which provides: 

The c l a s s i f i e d c i v i l service positions 
covered by t h i s chapter s h a l l include 
persons a c t u a l l y serving as deputy sher
i f f s who are s a l a r i e d pursuant to section 
340.8, but do not include a chief deputy 
s h e r i f f , two second deputy s h e r i f f s i n 
counties with a population of more than one 
hundred thousand, and four second deputy 
s h e r i f f s i n counties with a population of 
more than two hundred thousand. A deputy 
s h e r i f f serving with permanent rank under 
t h i s chapter may be designated chief deputy 
s h e r i f f or second deputy s h e r i f f and r e t a i n 
such rank during the period of h i s service 
as chief deputy s h e r i f f or second deputy 
s h e r i f f and s h a l l , upon termination of h i s 
duties as chief deputy s h e r i f f or second 
deputy s h e r i f f , revert to his permanent 
rank. 

If a b a i l i f f were i n fact a "deputy s h e r i f f " who was 
assigned to perform the functions of a b a i l i f f , the provisions 
of Chapter 341A would be applicable to the p o s i t i o n of b a i l i f f 
and would confer c i v i l service status. 
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Section 337.7 provides: 

The s h e r i f f s h a l l attend upon the d i s t r i c t 
court judges, d i s t r i c t associate judges, 
and j u d i c i a l magistrates of h i s county, and 
while they remain i n session he s h a l l be 
allowed the assistance of such number of 
b a i l i f f s as the judge or magistrate may 
d i r e c t . They s h a l l be appointed by the 
s h e r i f f and s h a l l be regarded as deputy 
s h e r i f f s , for whose acts the s h e r i f f s h a l l 
be responsible. [Emphasis supplied.] 

The Code therefore provides that b a i l i f f s are to "be 
regarded as deputy s h e r i f f s . " Consequently, the provisions 
of Chapter 341A are applicable to the p o s i t i o n of b a i l i f f and 
a b a i l i f f has c i v i l service status equivalent to that of a 
deputy s h e r i f f . 

Yours t r u l y , 

Assistant Attorney General 

DMF: sh 



STATE OFFICERS AND DEPARTMENTS: COMPTROLLER. Iowa Constitution, 
A r t i c l e VII, § 1; § 8.15, The Code 1979. A r t i c l e VII, § 1 of 
.the Iowa Constitution does not p r o h i b i t advance payments of 
expenses by the State of Iowa. The voucher requesting such ' 
advance payment s h a l l comply with § 8.15, The Code 1979. (Norby 
to Mosher, State Comptroller, 4/2/81) #81-4-3(L) 

A p r i l 2, 1981 

Ronald Mosher 
State Comptroller 
State Capitol 
L O C A L 

Dear Mr. Mosher: 

We have received your request f o r an opinion of the 
Attorney General regarding advance payment of expenses from 
the state treasury. You have pointed out the established 
p o l i c y of not paying expenses i n advance. This p o l i c y i s 
supported by p r i o r Attorney General's opinions. 1978 Op. Atty. 
Gen. 836; 1936 Op. Atty. Gen. 367. Two recent opinions, how
ever, have held that the e a r l i e r opinions i n c o r r e c t l y i n t e r 
preted the Iowa Constitution. Op. Atty. Gen. #80-12-2; Op. 
Atty. Gen. #79-7-18. We continue to agree with the recent 
opinions i n the conclusion that Iowa Const., a r t . VII, § 1, 
does not p r o h i b i t advance payment of expenses by the State of 
Iowa. 

You have also brought to our attention § 8.15, The Code 
1979, and asked whether t h i s section p r o h i b i t s advance payments. 
Section 8.15 provides as follows: 

Before a warrant or equivalent s h a l l be issued 
for any claim payable from the state treasury, 
there s h a l l be f i l e d an itemized voucher which 
s h a l l show in d e t a i l the items of service, ex
pense, thing furnished, or contract upon which 
payment i s sought. There s h a l l be attached the 
claimant's o r i g i n a l invoice to a department's 
approved voucher which s h a l l indicate i n d e t a i l 
the items of service, expense, thing furnished, 
or contract upon which payment i s sought. 
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Vouchers for postage, stamped envelopes, 
and postal cards may be audited as soon 
as an order therefor i s entered. 

This section does not appear to p r o h i b i t advance payment of 
claims, but rather to require a degree of a r t i c u l a t i o n i n 
the preparation of vouchers. We do not believe that there 
i s anything inherently suspect about warrants issued for 
advance payments that would prevent the issuance of such 
warrants i n a manner consistent with § 8.15. 

Sincerely 

STEVEN G. NORBY 
Assistant Attorney General 

SGN:sh 

Enclosures: Op. Atty. Gen. #80-12-2 (Norby to Welliiian) 
Op. Atty. Gen. #79-7-18 (Cleland to Holden) 



COUNTIES; SPECIAL ELECTIONS: § 345.1 et seq. The provisions 
of Chapter 345 are only applicable to the construction or 
remodeling of a "county b u i l d i n g or f a c i l i t y " or a "public 
b u i l d i n g . " The rights of the electorate to seek a vote to 
approve or rescind an expenditure pursuant to Chapter 345 i s 
applicable to both §§ 345.1 and 345.4 proposals. Section 
345.13 does not e s t a b l i s h any time l i m i t a t i o n s for p e t i t i o n 
ing for an e l e c t i o n . When a § 345.13 p e t i t i o n i s signed by 
25 percent of those q u a l i f i e d to vote, a p e t i t i o n i s v a l i d . 
A board of supervisors i s not required to use the exact 
language of the p e t i t i o n when the proposal i s submitted at a 
s p e c i a l e l e c t i o n . Proposals i n addition to those contained 
in a p e t i t i o n may be included on the b a l l o t . Several d i s t i n c t 
public measures may be printed on one b a l l o t and inconsistency 
between the several propositions i s no bar i f each i s independent 
of the other so as to enable the voter to indicate his choice 
on one or a l l . (Fortney to Lee, Humboldt County Attorney , 4-2-81) 
#81-4-2 (L) 

Robert E. Lee 
Humboldt County Attorney 
520 Sumner Ave., P. 0. Box 672 
Humboldt, Iowa 50548 

Dear Mr. Lee: 

We are i n receipt of your opinion request regarding the 
Humboldt County Opportunity Center. According to the i n 
formation provided, the Humboldt County Board of Super
vis o r s contributed $50,000.00 in federal revenue sharing 
funds to a private, nonprofit organization, the Humboldt 
County Opportunity Center, Inc. The funds were to be used 
for constructing a new building.1 The construction has been 
p a r t i a l l y completed. 

Recently, the board was presented with a p e t i t i o n for a 
special e l e c t i o n pursuant to § 345.13, The Code 1981. The 
p e t i t i o n sought to have three plans submitted to the voters. 
The three proposed plans read as follows: 

Plan #1: Continue the present f a c i l i t y 
i n Livermore, Iowa with im
provements that are necessary 
made. 

Plan #2: Discontinue the proposed new 
f a c i l i t y i n Humboldt, Iowa. 

The organization currently operates a center i n Livermore. 
The new center would be located i n Humboldt. I t i s l i k e l y 
the organization would close the old center when the new one 
i s operable. 
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Plan #3: Issue $300,000 bonds for 
the construction of a new 
opportunity f a c i l i t y . 

You have submitted four questions r e l a t i n g to the applica
t i o n of Chapter 345 to the above f a c t u a l s i t u a t i o n . At the 
outset, i t should be noted that the provisions of the chapter 
are only applicable to the construction or remodeling of a 
"county b u i l d i n g or f a c i l i t y " or a "public b u i l d i n g " . See 
§§ 345.1 and 345.4, The Code 1981. In Conrad v. Shearer, 
197 Iowa 1078, 198 N.W. 633 (1924), the Iowa Supreme Court 
construed Ch. 423, The Code 1897. This section was the fore
runner of § 345.1. The p r i o r section placed l i m i t a t i o n s on the 
amount of money which a county could expend for a "county 
purpose" absent a vote of the electorate. In holding that an 
expenditure for improving primary roads was not a "county 
purpose", the Court stated: 

A "county purpose" i s one exercised by 
the county acting as a municipal corpora
t i o n . I t r e s u l t s i n a use or control 
through the county by i t s lawfully con
s t i t u t e d agents such as the erection of a 
courthouse or county home, or other project 
s u i generis. Our primary road system i s 
e s s e n t i a l l y a state system. See chapter 
237, Acts 38th G.A., as amended by chapter 
84, Acts 40th G.A. In order that i t may 
be c a r r i e d on most advantageously to the 
state, improvements are made under plans 
approved by the state highway commission. 

[Emphasis supplied.] 
198 N.W. 633, 634. 

The facts you have presented cast serious doubt on the a p p l i 
c a b i l i t y of Chapter 345 to the Humboldt County Opportunity Center. 
This f a c i l i t y , though p a r t i a l l y funded by public money, i s not a 
county b u i l d i n g , nor i s i t a public b u i l d i n g . While the public 
may be welcome, the b u i l d i n g i s p r i v a t e l y owned and operated by 
a private corporation. In addition, we note that no bonding 

We draw your attention to 1974 Op. Atty. Gen. 411 which held 
that while a county can contribute money to fund a l e g a l e n t i t y 
created under Chapter 28E for a governmental purpose, such con
t r i b u t i o n may be made without holding an e l e c t i o n because the 
l i m i t a t i o n of § 345.1 does not apply to a p u b l i c f a c i l i t y owned 
by an e n t i t y other than the county. 
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was undertaken to finance the building's construction. Had 
bonding been involved, the chapter would be applicable. 
Furthermore, we note that the contribution made by the board 
was i n an amount which § 345.1 allows to be made from federal 
revenue sharing funds without the need for an e l e c t i o n or a 
public hearing. See 1976 Op. Atty. Gen. 166. 

While the present funding of the center and the manner in 
which i t i s operated may i n fact remove the center from the 
purview of Chapter 345, we note that the t h i r d proposed plan 
c a l l s for the issuance of bonds to construct a new center. 
This would appear to c a l l for the erection of a county-owned 
f a c i l i t y financed by public indebtedness. If so, t h i s would 
f a l l within the provisions of Chapter 345. With t h i s background 
we turn to the s p e c i f i c issues you have posed. 

I. 

The f i r s t inquiry relates to whether the p e t i t i o n i n 
question i s " v a l i d and timely" and binding on the board of 
supervisors. The p e t i t i o n p r o v i s i o n i s found i n § 345.13 which 
provides: 

The board s h a l l submit the question of 
the -adoption or r e s c i s s i o n of such a 
measure or the a l l o c a t i o n of taxes 
voted to another designated purpose 
when petitioned by one-fourth of the 
q u a l i f i e d electors of the county, or 
by such d i f f e r e n t number as may be pre
scribed by law i n any s p e c i a l case. 

Section 345.13 was part of an o r i g i n a l enactment comprised 
of sections now c o d i f i e d i n §§ 345.4 - 345.15. They f i r s t 
appeared as part of the Code of 1851. The forerunner of § 345.1 
was not enacted u n t i l 1860. However, the Iowa Supreme Court has 
held that the sections adopted i n 1851 are applicable to the 
l a t e r enacted section because a l l sections were l a t e r reenacted 
as one act. See Windsor y. Polk County, 115 Iowa 738, 87 N.W. 
704 (1901). Thus the r i g h t of the electorate to seek a vote to 
approve or rescind an expenditure pursuant to Chapter 345 i s 
applicable to both §§ 345.1 and 345.4 proposals. 

We note that § 345.13 does not e s t a b l i s h any time l i m i t a t i o n s 
f o r p e t i t i o n i n g for an e l e c t i o n . The fact that monies have been 
expended or that contracts have been executed does not prevent 
the f i l i n g of a p e t i t i o n to rescind an underlying expenditure and 
tax proposal. See § 345.12. The Code does protect t h i r d p a r t i e s , 
however, by providing that the contracts themselves cannot be 
rescinded. Id. With t h i r d parties thus protected, the Code 
places no l i m i t a t i o n on when the electorate may p e t i t i o n the board 
of supervisors. 
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A p e t i t i o n i s v a l i d i f i t meets the c r i t e r i a established by 
§ 345.13. The only.requirement which the p e t i t i o n e r s must meet, 
assuming the proposal i n question i s one governed by Chapter 
345, rel a t e s to the number of p e t i t i o n e r s . Absent another statute 
to the contrary, the Code sets the number required at "one-fourth 
of the q u a l i f i e d e l e c t o r s . " Thus, when a p e t i t i o n i s signed by 
25 percent of those q u a l i f i e d to vote, a p e t i t i o n i s v a l i d . When 
presented with such a p e t i t i o n , the requirements of § 345.13 are 
mandatory on the board of supervisors. See 1938 Op. Atty. Gen. 
841. The board must submit the question to a vote of the elec
torate. 

I I . 

Your second question, r e l a t i n g to what percentage of the 
q u a l i f i e d electors of the county i s necessary to c a l l an e l e c t i o n , 
has been addressed i n D i v i s i o n I. 

I I I . 

You have also inquired as to whether a board of supervisors 
i s required to use the exact wording of a p e t i t i o n proposal when 
the proposal i s submitted to the people at a special e l e c t i o n . 
The board i s not required to use the exact language of the 
p e t i t i o n . -

The content of a proposal submitted pursuant to Chapter 345— 
i s governed by § 345.6, which reads: 

The mode of submitting questions to the 
people s h a l l be the following: The 
whole question, including the sum desired 
to be r a i s e d , or the amount of tax desired 
to be l e v i e d , or the rate per annum, and 
the whole regulation, i n c l u d i n g the time 
of i t s taking e f f e c t or having operation, 
i f i t be of a nature to be set f o r t h , and 
the penalty for i t s v i o l a t i o n i f there 
be one, s h a l l be embraced i n a notice of 
the e l e c t i o n . The notice s h a l l , to the 
extent consistent with t h i s section, be 
drawn up i n accordance with and s h a l l be 
published as required by section 49.53. 
A copy of the question to be submitted 
s h a l l be posted at each p o l l i n g place during 
the day of e l e c t i o n . 

The Iowa Supreme Court has held that a l l of the information 
required by § 345.6 i s to appear i n the proposal submitted to the 
voters, though the Court recognized that i t might be impossible 
to include information such as the denomination of the bonds and 
the rate of i n t e r e s t since those matters are dependent on the 
state of the bond market which cannot be determined i n advance. 
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Wells v. County of Boone, 171 Iowa 377, 153 N.W. 220 (1915). 
3 As applied to the t h i r d proposal presented i n the p e t i t i o n , 

the board would need to make a determination regarding the tax 
aspects of any proposal. I t i s necessary that a proposal to 
raise $300,000 through bonding be accompanied by a provision 
for a tax levy. See § 345.7. The board would consequently 
need to u t i l i z e language for the b a l l o t issue which complied with 
the r e q u i s i t e s of §§ 345.6-7. 

IV. 

Your f i n a l question was whether the board of supervisors may 
place a d d i t i o n a l proposals on the b a l l o t when presenting the 
pe t i t i o n ' s proposals to the electorate. This question was answered 
i n the affirmative i n a previous opinion of t h i s o f f i c e , 1938 Op. 
Atty. Gen. 841. In that s i t u a t i o n , the Cerro Gordo Board of Super
vis o r s was presented with a p e t i t i o n for i s s u i n g bonds to construct 
a new courthouse. The board wished to include a second proposal 
which was not included i n the p e t i t i o n . The second proposal c a l l e d 
for the issuance of bonds to remodel the e x i s t i n g courthouse. We 
held that the board could include both proposals on the same 
b a l l o t , allowing for separate votes on each proposal. The follow
ing analysis from the 1938 opinion i s i n s t r u c t i v e : 

However, i n the instant case we are not con
fronted with a union of two d i s t i n c t objects 
i n a single proposition, but rather the sub
mission of two separate and d i s t i n c t proposi
tions, one, i n event of a favorable vote, 
authorizing the issuance of bonds f o r the 
erection and equipping of a new court house, 
the other i f the vote be favorable, authoriz
ing the issuance of bonds f o r the remodeling 
of the e x i s t i n g court house, p r i n t e d upon a 
single b a l l o t and submitted i n the same 
e l e c t i o n . Now, i t i s apparent upon the face 
of these two d i s t i n c t and separate propositions 

As discussed at the outset of t h i s opinion, the Humboldt County 
Opportunity Center, Inc. i s a private, nonprofit corporation 
which operates both the Livermore and Humboldt centers. Chapter 
345 does not require a vote on plans #1 and #2. 
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that there i s an inconsistency i n the means 
of accomplishing the objective of providing 
ample court house f a c i l i t i e s for Cerro Gordo 
County. Nevertheless we submit that i f there 
i s not such inconsistency or d i s s i m i l a r i t y of 
object i n a single proposition for the "purchase 
or erection" of a u t i l i t y , the C i t y of Keokuk 
case, supra, as would render the submitted 
proposition dual and, therefore, bad, then a 
f o r t i o r i two separate and d i s t i n c t propositions 
on a single b a l l o t , though inconsistent, i s 
not f a t a l to the v a l i d i t y of an e l e c t i o n wherein 
such propositions are submitted as separate and 
d i s t i n c t public measures. 

As to either or both propositions, the elector 
has an absolute, free choice. He may express 
hi s vote for or against either or both, and want 
of that opportunity appears to be the reason why 
the courts have condemned the incorporation of 
two d i s t i n c t objects i n a single public measure. 

1938 Op. Atty. Gen. 841, 843. 

We r e i t e r a t e and r e a f f i r m the holding of the e a r l i e r opinion 
that (1) s e v e r a l ^ d i s t i n c t p u b l i c measures may be printed on one 
b a l l o t , and, (2) that inconsistency between the several proposi
tions i s no bar i f each i s independent of the other so as to ~~ 
enable the voter to indicate h i s choice on one or a l l . 

The provisions of Chapter 345 are only applicable to the con
s t r u c t i o n or remodeling of a "county b u i l d i n g or f a c i l i t y " or a 
"public b u i l d i n g . " The r i g h t s of the electorate to seek a vote 
to approve or rescind an expenditure pursuant to Chapter 345 i s 
applicable to both §§ 345.1 and 345.4 proposals. Section 345.13 
does not e s t a b l i s h any time l i m i t a t i o n s for p e t i t i o n i n g for an 
e l e c t i o n . When a § 345.13 p e t i t i o n i s signed by 25 percent of 
those q u a l i f i e d to vote, a p e t i t i o n i s v a l i d . A board of super
v i s o r s i s not required to use the exact language of the p e t i t i o n 
when the proposal i s submitted at a s p e c i a l e l e c t i o n . Proposals 
i n a d d i t i o n to those contained i n a p e t i t i o n may be included on 
the b a l l o t . Several d i s t i n c t public measures may be printed on 
one b a l l o t and inconsistency between the several propositions i s 
no bar i f each i s independent of the other so as to enable the 
voter to indicate h i s choice on one or a l l . 

Very t r u l y yours, 

DAVID M. FORTNEY 
Assistant Attorney General 

DMF:sh 



STATE OFFICERS AND DEPARTMENTS: Rulemaking Authority of 
Medical Licensing Boards. Sections 147.55, 147.76, Chap
ter 258A, The Code 1981; S.F. 2070, 1980 Session, 68th G.A., 
ch. 1036, § 33. In l i g h t of S.F. 2070, passed by the 1980 
Session of the 68th General Assembly, the boards of Medical 
Examiners, Pharmacy Examiners, Dentistry, Podiatry, Nursing, 
and Veterinary Medicine do not have authority to promulgate 
rules concerning the dispensing of p r e s c r i p t i o n drugs, 
including c o n t r o l l e d substances, by p r a c t i t i o n e r s licensed 
by the boards. Accordingly, these boards do not have 
authority to promulgate rules regarding the "delegation 
of nonjudgmental functions i n the physical presence of 
the p r a c t i t i o n e r " to the extent that such functions involve 
the dispensing of p r e s c r i p t i o n drugs. (Stork to Kirkenslager, 
State Representative, 5/27/81) #81-5-19(L) 

May 27, 1981 

Mr. Larry Kirkenslager 
State Representative 
State C a p i t o l 
L O C A L 

Dear Representative Kirkenslager: 

You have requested an opinion concerning the following 
matter: 

On July 5, 1979, [the o f f i c e of the Attorney 
General] issued an opinion to the Board of 
Pharmacy Examiners r e l a t i v e to the question 
of who, under the Code can disperse p r e s c r i p 
t i o n drugs. Subsequent to that opinion an 
Ad Hoc Committee of representatives of the various 
affected examining boards met and resolved by 
majority vote that only licensed p r a c t i t i o n e r s 
should dispense, but that p r a c t i t i o n e r s should 
be allowed to delegate nonjudgmental functions 
of delegation i n the physical presence of the 
p r a c t i t i o n e r . 

The question has now come up, and I ask you, 
can the Board of Medicine [Medical Examiners], 
Pharmacy, Dentistry, Podiatry, and Veterinary 
Medicine promulgate rules to allow the delegation 
of nonjudgmental functions i n the physical 
presence of the p r a c t i t i o n e r ? 
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By way of explanation, we observe that "the delegation 
of nonjudgmental functions i n the physical presence of the 
p r a c t i t i o n e r " includes the dispensing of p r e s c r i p t i o n drugs 
by an i n d i v i d u a l who i s not a p r a c t i t i o n e r . 

The l i c e n s i n g boards mentioned above, as well as the 
Board of Nursing, do have general statutory r e s p o n s i b i l i t y 
for the promulgation and enforcement of rules regarding 
t h e i r professions: 

Rules promulgated. The examining boards fo r 
the various professions s h a l l promulgate a l l 
necessary and proper rules to implement and " 
i n t e r p r e t the provisions of t h i s chapter and 
chapters 148, 148A, 148C, 149, 150, 150A, 151, 
152, 153, 154, 154A, 154B, 155 and 156. 

Section 147.76, The Code 1981. This provision applies to 
the boards of Medical Examiners (Chapter 148), Pharmacy 
Examiners (Chapter 155), Dentistry (Chapter 153), Podiatry 
(Chapter 149), as well as Nursing (Chapter 152). The Board 
of Veterinary Medicine i s established under Chapter 169 and 
must promulgate rules pursuant to § 169.5(9). .These l i c e n s i n g 
boards have a d d i t i o n a l statutory authority under Chapter 258A 
of the Code to develop rules for licensee d i s c i p l i n e and to 
administer and enforce laws and r u l e s concerning t h e i r 
respective professions and licensees. See §§ 258A.3(1)(a), 
258A.3(3), 258A.4(1)(f). Accordingly, i t seems c l e a r that 
the l i c e n s i n g boards mentioned i n your opinion request, as 
w e l l as the Board of Nursing, have both l e g a l authority and 
r e s p o n s i b i l i t y for promulgating r u l e s to implement and to 
i n t e r p r e t the statutes that govern the boards. Pursuant to 
§ 258A.4(1)(f), for example, the Board of Medical Examiners 
has the duty to define by rule acts or omissions which are 
grounds fo r l i c e n s e revocation or suspension under the 
provisions of § 147.55. One of the acts or offenses l i s t e d 
i n § 147.55 i s engaging i n unethical conduct or p r a c t i c e 
harmful or detrimental to the p u b l i c . To the extent that 
the unregulated p r a c t i c e of dispensing p r e s c r i p t i o n drugs 
and of delegating that function to i n d i v i d u a l s other than 
physicians may be harmful or detrimental to the p u b l i c , the 
Board appears to have the l e g a l r e s p o n s i b i l i t y , under 
§§ 147.76 and 258A.4, to promulgate rules i n t e r p r e t i n g the 
proper scope of such p r a c t i c e . The Board's r e s p o n s i b i l i t y 
i n t h i s regard, i n addition to that of the other l i c e n s i n g 
boards mentioned above, i s , however, subject to question i n 
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l i g h t of Op.Att'yGen. #79-7-10 and the l e g i s l a t i o n contained 
i n S.F. 2070, adopted by the General Assembly i n 1980. 1980 
Session, 68th G.A., ch. 1036, § 33. 

Op.Att'yGen. #79-7-10 concluded that p r e s c r i p t i o n drugs 
may be dispensed only by licensed p r a c t i t i o n e r s who are 
authorized by the Code to prescribe such drugs, i . e . physicians, 
osteopaths, osteopathic physicians and surgeons, d e n t i s t s , 
p o d i a t r i s t s , and veterinarians, and by pharmacists. The 
conclusion was based upon an i n t e r p r e t a t i o n of both the 
Uniform Controlled Substances Act, contained i n Chapter 204 
of the Code, and the several statutory provisions governing 
the scopes of pra c t i c e of licensed p r a c t i t i o n e r s and pharmacists. 

Reacting to Op.Att'yGen. #79-7-10, the 1980 Session of 
the 6 8th General Assembly enacted, i n S.F. 2070, the following 
l e g i s l a t i o n : 

1. P r a c t i t i o n e r s licensed under chapters one 
hundred f o r t y - e i g h t (148), one hundred forty-nine (149), 
one hundred f i f t y (150) , one hundred f i f t y A (150A) , 
one hundred f i f t y - t w o (152), one hundred f i f t y - t h r e e 
(153), one hundred f i f t y - f i v e (155) and one hundred 
sixty-nine (169) of the Code s h a l l be e n t i t l e d to 
continue the prac t i c e s with respect to dispensing 
of p r e s c r i p t i o n drugs, including c o n t r o l l e d 
substances, which those p r a c t i t i o n e r s had followed 
under the laws of t h i s state as amended to July 1, 
1979, and as generally interpreted p r i o r to July 5, 
1979, notwithstanding the opinion of the attorney 
general to the secretary of the board of pharmacy 
examiners rendered on that date, u n t i l l e g i s l a t i o n 
has been enacted to a f f i r m or modify the attorney 
general's opinion. 

'2. The l e g i s l a t i v e c o u n c i l i s directed to 
e s t a b l i s h a s p e c i a l interim study committee to make 
a study of p r e v a i l i n g p r e s c r i p t i o n drug dispensing 
p r a c t i c e s , the laws governing those p r a c t i c e s , 
and the opinion of the attorney general to the 
secretary of the board of pharmacy examiners 
rendered July 5, 1979, and submit a report to 
the f i r s t session of the Sixty-ninth General 
Assembly not l a t e r than January 12, 1981. The 
study committee s h a l l include members of the 
committees on human resources of the senate and 
house of representatives, and one member each from 
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the board of pharmacy examiners, the board of 
medical examiners, the board of dent i s t r y examiners, 
the board of nursing examiners, the board of 
podiatry examiners, and the board of veterinary 
examiners, each designated by the respective 
boards to serve on the study committee. The 
nonlegislator members designated to serve on the 
study committee pursuant to t h i s subsection s h a l l 
serve without compensation from the funds of the 
general assembly. 

1980 Session, 68th G.A., ch. 1036, § 33. Paragraph 1 authorizes 
c e r t a i n licensed p r a c t i t i o n e r s to continue t h e i r practices 
with respect to the dispensing of p r e s c r i p t i o n drugs, including 
c o n t r o l l e d substances, i r r e s p e c t i v e of the conclusions of 
t h i s o f f i c e i n Op.Att'yGen. #79-7-10. In e f f e c t , the section . 
places a moratorium on the opinion and thereby suspends any 
l e g a l impact i t may otherwise have. Such practices must, 
however, have been permitted eit h e r by express provisions of 
state statutes as of July 1, 1979, or by interpretations of 
the statutes as of July 5, 1979. Paragraph 1 does not, 
however, provide any explanation as to what types of d i s 
pensing practices are to be considered l e g a l or acceptable 
as of the dates mentioned. By implication, p r a c t i t i o n e r s 
are permitted to exercise d i s c r e t i o n i n t h i s regard. The 
section further indicates that p r a c t i t i o n e r s may continue 
t h e i r dispensing p r a c t i c e s " u n t i l l e g i s l a t i o n has been 
enacted to af f i r m or modify the attorney general's opinion 
[Op.Att'yGen. #79-7-10]." This language indicates that the 
General Assemby does intend to pass further l e g i s l a t i o n 
concerning Op.Att'yGen. #79-7-10 and, therefore, on the 
ent i r e subject of dispensing. This intent i s made even more 
p l a i n by paragraph 2, which establishes a s p e c i a l interim 
study committee to make a study of dispensing practices and 
requires the committee to submit a report thereon to the 
General Assembly not l a t e r than January 12, 1981. 

The p l a i n provisions of a statute cannot be alte r e d by 
administrative r u l e . Schmitt v. Iowa Department of S o c i a l 
Services, 263 N.W.2d 739, 745 (Iowa 1980). Administrative 
r u l e s must be reasonable and consistent with l e g i s l a t i v e 
enactments. Iowa Department of Revenue v. Iowa Merit 
Employment Commission, 243 N.W.2d 610, 616 (Iowa 1976). 
Hence, rules may not be adopted that are at variance with 
statutory provisions, or that amend or n u l l i f y l e g i s l a t i v e 
i n t e n t . Bruce Motor Freight, Inc. v. Lauterbach, 247 Iowa 
956, 961, 77 N.W.2d 613, 616 (1956). 
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The general authority of the boards of medical examiners, 
pharmacy, de n t i s t r y , podiatry, veterinary medicine, and 
nursing to promulgate rules i s modified by the express 
provisions of S.F. 2070. The p r a c t i t i o n e r s of the pro
fessions enumerated i n the Act are e n t i t l e d to continue the 
practices with respect to dispensing of p r e s c r i p t i o n drugs 
"which those p r a c t i t i o n e r s had followed under the laws of 
t h i s state as amended to July 1, 1979, and as generally 
interpreted p r i o r to July 5, 1979 . . . u n t i l l e g i s l a t i o n 
has been enacted to a f f i r m or modify the attorney general's 
opinion [Op.Att'yGen. #79-7-10]." 1980 Session, 68th G.A., 
ch. 1036, § 33, par. 1. The Act further d i r e c t s a study by 
an interim committee, as described above, but does not 
d i r e c t the a f f e c t e d professional l i c e n s i n g boards to adopt 
rules i n accordance with the conclusions of the study. 
Rather, the Act expresses a l e g i s l a t i v e intent to preempt 
the boards' authority insofar as the dispensing of pre
s c r i p t i o n drugs i s concerned. This preemption precludes 
the promulgation of rules which would s p e c i f i c a l l y r e s t r i c t 
current dispensing practices, including rules to allow 
delegation of nonjudgmental functions only i n the p h y s i c a l 
presence of a p r a c t i t i o n e r . Accordingly, u n t i l the General 
Assembly has enacted l e g i s l a t i o n on t h i s subjects we con
clude that the boards of Medical Examiners, Pharmacy Examiners, 
Dentistry, Podiatry, Nursing, and Veterinary Medicine do not 
have authority to develop rules that would be inconsistent 
with e i t h e r S.F. 2070 or the dispensing practices generally 
followed as of the dates mentioned i n the statute. 

Sincerely, 

A s s i s t a n t Attorney General 

FJS:rcp 

± The committee created i n paragraph 2, i n i t s report 
to the General Assembly, made no recommendation for a 
statutory change i n the law concerning dispensing p r a c t i c e s . 
The committee did, however, adopt two resolutions on the 
subject of dispensing. The f i r s t r e s o l u t i o n urged the State 
Board of Medical Examiners to promulgate administrative 
rules regarding the l a b e l i n g , packaging, and keeping of 
records f o r p r e s c r i p t i o n drugs, including c o n t r o l l e d sub
stances, dispensed by physicians and surgeons licensed by 
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1(cont'd) the Board. The second resolution mandated 
the professional examining board members of the committee to 
meet separately f o r the purpose of resolving "the issues of 
p r e s c r i p t i o n drug and co n t r o l l e d substances dispensing and 
the delegation of that dispensing function." The r e s o l u t i o n 
further required these members (hereinafter "ad hoc committee") 
to report to the standing committees on Human Resources i n 
the Senate and House of Representatives regarding a d i s p o s i t i o n 
of the dispensing issues. By majority vote, the ad hoc 
committee adopted i t s own re s o l u t i o n as follows: 

BE IT RESOLVED, THAT THE AD HOC COMMITTEE ON 
PRESCRIPTION DRUG DISPENSING PRACTICES REAFFIRMS 
CURRENT IOWA LAW WHICH LIMITS DISPENSING AUTHORITY 
TO DENTISTS, PHYSICIANS, PHARMACISTS, PODIATRISTS 
AND VETERINARIANS; (BOARD OF MEDICAL EXAMINERS 
ABSTAINED) 

BE IT FURTHER RESOLVED, THAT THE COMMITTEE 
APPROVE THE PROPOSED RULES OF THE IOWA BOARD OF 
NURSING ON THE ISSUANCE OF A 4 8-HOUR OR LESS SUPPLY 
OF PREPACKAGED, PRELABELED MEDICATION BY REGISTERED 
NURSES UPON THE EXPRESS ORDER OF A PRESCRIBER; 
(BOARD OF MEDICAL EXAMINERS VOTED NO) 

BE IT FURTHER RESOLVED, THAT THE COMMITTEE 
APPROVE THE PROPOSED RULES OF THE BOARD OF DENTISTRY 
EXAMINERS AND THE BOARD OF PODIATORY EXAMINERS ON THE 
ISSUANCE OF A 48-HOUR OR LESS SUPPLY OF PREPACKAGED, 
PRELABELED MEDICATION BY REGISTERED NURSES UPON THE 
EXPRESS ORDER OF A PRESCRIBER; 
(BOARD OF MEDICAL EXAMINERS VOTED YES) 

BE IT FURTHER RESOLVED, THAT NONJUDGMENTAL 
FUNCTIONS RELATED TO THE DISPENSING OF PRESCRIPTION 
DRUGS MAY BE DELEGATED BY THE PRACTITIONER (THOSE 
AUTHORIZED TO DISPENSE) BUT ONLY IN THE PHYSICAL 
PRESENCE OF THE PRACTITIONER; AND, 
(BOARD OF MEDICAL EXAMINERS VOTED NO) 

BE IT FURTHER RESOLVED, THAT THE COMMITTEE 
APPROVE THE PROPOSED RULES ON PACKAGING, LABELING 
AND RECORDKEEPING AS PROPOSED BY THE BOARD OF 
MEDICAL EXAMINERS, THE BOARD OF DENTISTRY 
EXAMINERS, AND THE BOARD OF PODIATRY EXAMINERS. 
(BOARD OF MEDICAL EXAMINERS VOTED YES). 
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1(cont'd) Accordingly, the ad hoc committee d i d reach 
some agreement, although i t was not unanimous, concerning 
the dispensing issues. The ad hoc committee's recommendations, 
together with those proposed by i t s parent committee on 
p r e s c r i p t i o n drug dispensing p r a c t i c e s , were reported to the 
General Assembly pursuant to S.F. 2070. 1980 Session, 68th 
G.A., ch. 1036, § 33, par. 2. 



COUNTIES: OFFICIAL NEWSPAPERS. Chapter 349, The Code 1981. 
Absent a j o i n t request pursuant to § 349.15, a county board 
of supervisors i s li m i t e d to designating the number of o f f i 
c i a l newspapers s p e c i f i e d in § 349.3 and may not pay tax 
monies to an additional newspaper f o r purposes of publishing 
those matters required by § 349.16 and 18. (Fortney to 
Heitland, Hardin County Attorney, 5/26/81) #81-5-18(L) 

May 26, 1981 

Jon E. Heitland 
Hardin County Attorney 
Courthouse 
Eldora, Iowa 50627 

Dear Mr. Heitland: 

You have requested an opinion of the Attorney General 
regarding designation of o f f i c i a l county newspapers pur
suant to Chapter 349, The Code 1981. In order to under
stand the problem you pose, I quote from your l e t t e r . You 
state: 

Hardin County i s , by v i r t u e of i t s popula
t i o n , e n t i t l e d to three o f f i c i a l news
papers, under Iowa Code Section 349.3(4). 
Presently, there are four newspapers pub
l i s h e d i n Hardin County, a l l four of which 
have applied f o r o f f i c i a l newspaper status. 
The Board of Supervisors, based on sub
mitted subscription l i s t s , has designated 
three of these newspapers as o f f i c i a l 
newspapers. 

Two of the newspapers are c l e a r l y e n t i t l e d 
to o f f i c i a l newspaper status. The t h i r d 
and fourth newspapers have annually competed 
f o r the t h i r d o f f i c i a l newspaper p o s i t i o n . 
An attempt was made at u t i l i z i n g the pro
v i s i o n s of Iowa Code Section 349.15, 
d i v i s i o n of compensation, but t h i s was not 
agreeable to both the t h i r d and fourth 
newspapers. As a r e s u l t , no agreement was 
reached. 

The Board of Supervisors, therefore, chose one 
of the newspapers as the t h i r d o f f i c i a l news
paper. Subsequently, they passed a r e s o l u t i o n 
authorizing payment to the fourth newspaper f o r 
publishing o f f i c i a l county proceedings. 
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We are of the opinion that the r e s o l u t i o n of the 
Board of Supervisors i s i n c o n f l i c t with the provisions 
of Chapter 349. The purpose of designating an o f f i c i a l 
newspaper and publishing those matters required by § 349.16 
i s to give the taxpayer the same information he could secure 
by an examination of the records kept by the Board of Super
v i s o r s . 1910 Op. Atty. Gen. 223. The objective i s to 
f u r n i s h the c i t i z e n a convenient method of ascertaining j u s t 
what business i s being transacted by the board and how i t 
i s being transacted, as well as to f u r n i s h a check upon 
extravagance and to prevent the presentation and allowance 
of trumped up or padded claims against the county. Id. 
These are admittedly concerns of some import. They can, 
however, be s a t i s f i e d within the statutory l i m i t s of Chapter 
349. 

Chapter 349 i s , at minimum, a comprehensive and d e t a i l e d 
scheme to be u t i l i z e d by a l l counties i n designating o f f i c i a l 
newspapers. The Code s p e c i f i e s when the board i s to make 
the designation, § 349.1, which papers are e l i g i b l e for designa
t i o n as o f f i c i a l newspapers, § 349.2, the number of o f f i c i a l 
newspapers each county may designate, § 349.3, the method of 
s e l e c t i o n i f a larger number of newspapers seeks to be so 
designated, §§ 349.4-10, the method of appeal to the courts, 
§§ 349.11-13, as w e l l as those matters which are to be published 
in the o f f i c i a l newspapers, §§ 349.16 and 18. Given the com
prehensive nature of Chapter 349, we are unable to say that a 
county may, pursuant to home r u l e , make designations beyond the 
scope of the cheater. See Op. Atty. Gen. #79-4-7 regarding the 
issue of statutory preemption. The r e s o l u t i o n you describe ' 
c o n f l i c t s with the intent of Chapter 349. The statute was 
intended to impose a l i m i t on the number of newspapers which 
would be designated as o f f i c i a l p u b l i c a t i o n s . The p r a c t i c a l 
e f f e c t of the r e s o l u t i o n i s to avoid these statutory l i m i t s . 

Our p o s i t i o n i s bolstered by an examination of § 349.15, 
which provides: 

I f i n any county the publishers of two 
or more newspapers, at l e a s t one of 
which by reason of i t s l o c a t i o n and 
c i r c u l a t i o n i s e n t i t l e d to be selected 
as a county o f f i c i a l newspaper, have 
entered into an agreement to pub l i s h the 
o f f i c i a l proceedings or have united i n a 
request to have t h e i r p u b l i c a t i o n 
selected f o r such purposes, and such agree
ment or request has been f i l e d with the 
board of supervisors p r i o r to the naming 
of the o f f i c i a l newspapers, the board of 
supervisors s h a l l designate each of them 
a county o f f i c i a l newspaper, but the 
combined compensation of the newspapers 
so requesting or agreeing, added to that 
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of the other o f f i c i a l newspaper or news
papers, i f any, s h a l l not exceed the 
combined compensation allowed by law to 
two o f f i c i a l newspapers i n counties 
having a population below f i f t e e n 
thousand or to three o f f i c i a l newspapers 
i n counties having a population of 
f i f t e e n thousand or more. 

This section i s a clear expression of l e g i s l a t i v e intent 
to l i m i t the amount of tax money expended f o r publishing the 
o f f i c i a l proceedings of the board. Further, i t provides the 
only method by which a number of newspapers greater than that 
s p e c i f i e d i n § 349.3 may be designated f o r p u b l i c a t i o n . We 
have previously stated that § 349.15 i s applicable only i f 
a newspaper which i s e n t i t l e d to o f f i c i a l designation i n i t s 
own r i g h t j o i n s , with another newspaper i n requesting designa
t i o n . 1938 Op. Atty. Gen. 34. Absent a j o i n t request pursuant 
to § 349.15, a county board of supervisors i s l i m i t e d to designat
ing the number of o f f i c i a l newspapers s p e c i f i e d i n § 349.3 and 
may not pay tax monies to an a d d i t i o n a l newspaper f o r purposes 
of publishing those matters required by § 349.16 and 18.1 

The scope of t h i s opinion i s l i m i t e d to an i n t e r p r e t a t i o n of 
the requirements of Chapter 349 and those matters which must be 
published under the requirements of that chapter. We do not 
address the p u b l i c a t i o n of other o f f i c i a l notices, etc. by 
county o f f i c e r s such as those discussed i n Chapter 618. 

Yours t r u l y , 

DAVID M. FORTNEY/ 
Assi s t a n t Attorney General 

DMF:sh 
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JUDGES: Retirement Systems—§§ 97B.41, 97B.49, 97B.53, 
97B.69 and 605A.3, The Code 1981. Membership i n the J u d i c i a l 
Retirement System i s not mandatory. A member of the J u d i c i a l . 
Retirement System i s not e n t i t l e d to a pension from IPERS. 
(Blumberg to Longnecker, Administrator, State Retirement Systems, 
5/20/81) #81-5-17(L) 

May 20, 1981 

Mr. Ed R. Longnecker 
IPERS 
L O C A L 

Dear Mr. Longnecker: 

We have your opinion request of March 18, 1981, regarding 
the J u d i c i a l Retirement System. You ask whether a judge 
must give up any IPERS benefits that may be forthcoming 
i n the future upon assuming the o f f i c e of a judge. Your 
reference i s to § 97B.69, The Code 1981, which provides 
that when an i n d i v i d u a l becomes a member of the J u d i c i a l 
Retirement System h i s or her membership i n IPERS i s termin
ated. In your request you assumed that p a r t i c i p a t i o n i n the 
J u d i c i a l Retirement System i s mandatory. 

Section 6 05A.3, provides: 

605A.3 Notice by judge i n writing. 
This chapter s h a l l not apply to any 
judge of the municipal, superior, or 
d i s t r i c t court including a d i s t r i c t 
associate judge, or a judge of the court 
of appeals or of the supreme court, 
u n t i l he gives notice i n writing, while 
serving as a judge, to the state 
comptroller and treasurer of state, of 
his purpose to come within i t s purview. 
Judges of the municipal and superior 
courts s h a l l at the same time give a 
copy of such notice to the c i t y treasurer 
and county auditor within one year 
a f t e r the e f f e c t i v e date hereof or 
within one year a f t e r any date on which 
he takes oath of o f f i c e as such judge. 
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The language used i n t h i s section 'is such that i t i s apparent 
that membership i n t h i s system i s not mandatory. A judge 
becomes a member of the system when notice of his or her 
intention i s given to the state o f f i c i a l s . Such notice s h a l l 
be given within a year of taking the oath as a judge. We 
have previously stated that t h i s i s a voluntary system. See 
1968 Op. Att'y. Gen. 423, 424. 

Your question, however, i s deeper than that. You also 
ask whether the entry into the j u d i c i a l system precludes any 
retirement benefits from IPERS, e s p e c i a l l y i f the ind i v i d u a l 
i s vested i n IPERS. Section 97B.41(11) defines "vested 
member" to mean, i n general, a member who terminated employment 
with a c e r t a i n number of years of service. As a vested 
member, a pension can be paid under § 97B.49 upon reaching 
retirement age. In § 97B.53 i t i s provided that a vested 
member who i s terminated from employment can receive a 
pension upon reaching retirement age i f the member does 
not receive a refund of the accumulated contributions as 
provided elsewhere i n the chapter. Section 97B.69 provides 
that one who enters the J u d i c i a l Retirement System, i n 
addition to no longer being a member of IPERS, s h a l l be 
refunded the accumulated contributions. Thus, pursuant to 
the provisions of that chapter, a person who i s terminated from 
IPERS and receives the accumulated contributions, i s not 
e n t i t l e d to a pension, even i f he or she was otherwise a 
vested member. We have previously held in r e l a t i o n to t h i s 
type of system that the l e g i s l a t u r e has wide d i s c r e t i o n with 
regard to pensions, including a repeal of the system, as long 
as the affected member i s not vested. See 1972 Op. Att'y. Gen. 
618. By "vested" we meant, and s t i l l mean, the happening of 
an event that e n t i t l e s the member to receive the pensions 
such as reaching retirement age, death or d i s a b i l i t y . 

Thus, a membership i n the J u d i c i a l Retirement System i s 
voluntary. A judge may e l e c t to stay under IPERS, or become 
a member of the J u d i c i a l Retirement System. However, i f 
a judge e l e c t s to be under the J u d i c i a l Retirement system, he 
or she i s no longer a member of IPERS. 

Very t r u l y yours, 

LB/cmc 



STATE OFFICERS AND DEPARTMENTS: State j u d i c i a l nominating 
d i s t r i c t s . Section 46.1, The Code 19 81. The previous 
in t e r p r e t a t i o n of § 46.1, that i t c a l l s f or the appointment 
of seven j u d i c i a l nominating commissioners, 1972 Op.Att'yGen. 
68, i s not c l e a r l y erroneous and should be followed u n t i l 
modified by the General Assembly. (M i l l e r to Hultman and 
Junkins, State Senators, 5/20/81) #81-5-16(L) 

May 20, 1981 

Honorable Calvin 0. Hultman 
Senate Majority Leader 
State C a p i t o l 

Honorable Lowell L. Junkins 
Senate Minority Leader 
State C a p i t o l 

LOCAL 

Gentlemen: 

We have- your recent request for our opinion concerning 
the proper i n t e r p r e t a t i o n of § 46.1, The Code 1981, which 
provides: "The Governor s h a l l appoint, subject to confirma
tio n by the Senate, one e l i g i b l e elector of each congressional 
d i s t r i c t to the state j u d i c i a l nominating commission." When 
the statute was enacted by the 60th General Assembly i n 1963, 
Iowa was e n t i t l e d to seven members of Congress and i t has 
been the pr a c t i c e of the Governor to make and of the Senate 
to approve seven appointments to the Commission since i t s 
existence. After the 1970 census, however, Iowa's Congres
si o n a l delegation was reduced to s i x . Your question i s 
whether the number of appointed members to the j u d i c i a l 
nominating commission should also be reduced from seven to 
six . 

As your request notes, a p r i o r opinion of t h i s o f f i c e , 
Turner to Murray, 1972 Op.Att'yGen. 68, concluded that 
j u d i c i a l commissioners should continue to be appointed or 
elected from the seven former congressional d i s t r i c t s . 
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We have indicated on several occasions that, i n order to 
preserve p r e d i c t a b i l i t y and consistency i n the i n t e r p r e t a t i o n 
of statutes, we w i l l overrule p r i o r opinions only i f the 
reasoning therein can be said to be " c l e a r l y erroneous." As 
explained below, we cannot conclude that the p r i o r opinion was 
c l e a r l y erroneous. 

The p r i o r opinion was t e r s e l y reasoned: 

The manifest purpose of the General 
Assembly was to provide a geographical 
d i s t r i b u t i o n of the membership of the 
commission, and i t was found convenient 
to indicate the congressional d i s t r i c t s 
then e x i s t i n g as j u d i c i a l commission 
d i s t r i c t s . The l a t t e r d i s t r i c t s , having 
been so indicated, continue to e x i s t , 
there being no r e l a t i o n s h i p whatever 
between the congress and the j u d i c i a l 
commission; there i s no reason for a 
subsequent change i n d i s t r i c t i n g for 
one purpose to carry with i t a change 
for any other purpose. 

There i s a precise analogy f a m i l i a r 
to us a l l ; once the l i n e between the 
states of Iowa and Nebraska was estab
l i s h e d by law as the center l i n e of 
the Missouri r i v e r , the state l i n e ran 
permanently where the r i v e r bed was 
when the compact became law, although 
the actual course of the r i v e r s h i f t e d 
many times. 

Put d i f f e r e n t l y , the argument was that the designation of 
congressional d i s t r i c t s was a r b i t r a r y but convenient, because 
there was no connection between the e l e c t i o n of members of 
Congress and the e l e c t i o n or appointment of members of the 
j u d i c i a l nominating committee. Inasmuch as the new census 
made the seven old d i s t r i c t s no more a r b i t r a r y and no less 
convenient, there should be no change i n the s i z e of the 
commission. We f i n d that reasoning p l a u s i b l e . 



Honorable Calvin 0. Hultman 
Honorable Lowell L. Junkins 
Page 3 

Analogies drawn from the reapportionment context, on the 
other hand, would support a p l a u s i b l e argument that the j u d i 
c i a l nominating d i s t r i c t s should change with the changes i n 
congressional d i s t r i c t s . Because § 46.1 p l a i n l y requires geo
graphical d i s t r i b u t i o n of membership on the commission, the 
argument would run, the l e g i s l a t u r e may have intended that the 
geographic d i s t r i c t s be equal i n population. This argument 
receives some support from the f a c t that Baker.v. Carr, 369 
U.S. 186 (1962), which removed the obstacle of the " p o l i t i c a l 
question" doctrine to j u d i c i a l consideration of malapportion
ment challenges, was decided s h o r t l y before the enactment of 
§ 46.1. However, Wesberry v. Sanders, 376 U.S. 1 (1964), 
requiring that congressional d i s t r i c t s be apportioned equally, 
and Reynolds v. Sims, 377 U.S. 533 (1964), requiring both 
houses of a bicameral l e g i s l a t u r e to r e f l e c t the one-man, one-
vote p r i n c i p l e , had not yet been decided. Of course, there 
i s no c o n s t i t u t i o n a l requirement that the j u d i c i a l commission 
d i s t r i c t s be apportioned according to population. J . Novak, 
R. Rotunda & J . Young, Co n s t i t u t i o n a l Lav;, 660 (West 1978) . 
Thus, t h i s l i n e of reasoning, while p l a u s i b l e , i s less than 
i r r e s i s t i b l e . 

The strongest evidence that the p r i o r opinion i s not 
c l e a r l y erroneous i s the f a c t that the Governor and the Senate 
consistently appointed seven members to the commission for 
a considerable period without seeking c l a r i f y i n g l e g i s l a t i o n . 
When a p r i o r i n t e r p r e t a t i o n i s p l a i n l y c a l l e d to the attention 
of the General Assembly and i t does not act, the courts w i l l 
t r e a t acquiescence as strong evidence of approval. 2A 
Sutherland, Statutory Construction, § 49.10 (Sands ed. 1973); 
General Mortgage Corp. of Iowa v. Campbell, 258 Iowa 143, 138 
N.W.2d 416 (1965); Goble v. Mazie Dependent School Dist., 
488 P.2d 156 (Okla. 1971). We note that S.F. 276, passed by 
the Senate on March 4, 1981, would require j u d i c i a l nominating 
d i s t r i c t s to r e f l e c t changes i n congressional d i s t r i c t s . I f 
a change from p r i o r practice i s f e l t to be desirable, we con
clude i t should be accomplished by adoption of that or s i m i l a r 
l e g i s l a t i o n , rather than by a change i n an i n t e r p r e t a t i o n of 
e x i s t i n g law which i s not c l e a r l y erroneous and which has been 
followed for a decade. 

Sincerely, 

TJM:ab 



COUNTIES: Iowa Constitution, A r t i c l e I I I , §§ 38A, 39A; §§ 363.2, 
384.24, 384.26, 384.82, 388.1, 390.1, The Code 1981; 69th G.A. , 
1981 Session, S. F. 130, §§ 440.2, 441, 462. A county does not 
have the authority to e s t a b l i s h and operate a u t i l i t y plant. 
(Fortney to McCauley, Dubuque County Attorney/ 5/14/81) #81-5-12(L) 

May 14, 1981 

Michael McCauley 
Dubuque County Attorney 
Courthouse 
Dubuque, Iowa 52001 

Dear Mr. McCauley: 

You have requested an opinion of the Attorney General 
regarding the authority of a county to e s t a b l i s h a county-
owned and operated u t i l i t y plant. You indicated that the 
Board of Supervisors of Dubuque County are interested in 
e s t a b l i s h i n g a hydroelectric plant on the M i s s i s s i p p i 
River in conjunction with the lock and dam system. I t i s 
our opinion that a county does not have the authority to 
e s t a b l i s h and operate a u t i l i t y plant. 

We begin our analysis with the County Home Rule Amend
ment, Iowa Constitution, A r t i c l e I I I , § 39A which provides: 

Counties or j o i n t county-municipal 
corporation governments are granted 
home r u l e power and authority, not incon
s i s t e n t with the laws of the general 
assembly, to determine t h e i r l o c a l 
a f f a i r s and government, except that they 
s h a l l not have power to levy any tax un
less expressly authorized by the general 
assembly. The general assembly may provide 
for the creation and d i s s o l u t i o n of j o i n t 
county-municipal corporation governments. 
The general assembly may provide for the 
establishment of charters i n county or j o i n t 
county-municipal corporation governments. 

If the power or authority of a county con
f l i c t s with the power and authority of a 
municipal corporation, the power and auth
o r i t y exercised by a municipal corporation 
s h a l l p r e v a i l within i t s j u r i s d i c t i o n . 
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The proposition or r u l e of law that a 
county or j o i n t county-municipal corpora
t i o n government possesses and can exer
c i s e only these powers granted i n express 
words i s not a part of the law of th i s 
state. 

The authority conferred by the amendment, and the l i m i t a 
tions inherent i n that grant of authority, were thoroughly 
examined i n an e a r l i e r opinion, Op. Atty. Gen. #79-4-7. A 
copy of that opinion i s enclosed. In that opinion we expressed 
the view that the County Home Rule Amendment contains four 
basic l i m i t a t i o n s . We stated these as: 

F i r s t , counties have no power to levy any 
tax unless expressly authorized by the 
General Assembly. Second, i n the event 
the power or authority of a county c o n f l i c t s 
with that of a muncipal corporation, a 
municipal corporation's power and authority 
p r e v a i l s within i t s j u r i s d i c t i o n . Third, 
the home rul e power exercised by a county 
cannot be "inconsistent with the laws of 
the General Assembly". Fourth, home r u l e 
power^can only be exercised for l o c a l or 
county a f f a i r s and not state a f f a i r s . 

Op. Atty. Gen. #79-4-7, p. 8. 

We believe that the Iowa Code p r o h i b i t s the counties from 
u t i l i z i n g tax authority f o r purposes of es t a b l i s h i n g a u t i l i t y . 
Further, the establishment of such a f a c i l i t y i s "inconsistent 
with the laws of the General Assembly." F i n a l l y , we believe 
that the operation of a u t i l i t y i s not a l o c a l a f f a i r . 

Green v. Ci t y of Cascade, 231 N.W.2d 882 (Iowa 1973), 
addressed the Municipal Home Rule Amendment, Iowa Constitution, 
A r t i c l e I I I , § 38A, which i s analogous to the County Home Rule 
Amendment. The court i n Green stated that while m u n i c i p a l i t i e s 
might have the power to authorize revenue bonding under t h e i r 
home r u l e powers, they could not levy taxes to pay for the bonds 
without express l e g i s l a t i v e authority. 231 N.W.2d 882, 885. 
We believe the Supreme Court would take the same view of county 
authority. 

The Iowa General Assembly has recently enacted a county 
home r u l e b i l l , S. F. 130, 69th G.A., 1981 Session. The b i l l , 
which takes e f f e c t July 1, 1981, r e c o d i f i e s many of the provisions 
of the current Code. The b i l l also adopts many of the provisions 
of the c i t y code r e l a t i n g to l o c a l finances and makes them a p p l i c 
able to counties. A comparison of the authority given to c i t i e s 
to finance a u t i l i t y with the lack of s i m i l a r authority f o r counties 
indicates a l e g i s l a t i v e intent to bar counties from such expendi
tures. 
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Chapter 388, The Code 1981 expressly authorizes a c i t y 
to e s t a b l i s h and operate a u t i l i t y . The d e f i n i t i o n of " c i t y " 
as used in the c i t y code expressly excludes counties. See 
§ 363.2(1). This exclusion i s maintained i n Chapter 390 
authorizing j o i n t e l e c t r i c a l u t i l i t i e s . See § 390.1(1). 
Following the adoption of Municipal Home Rule, the c i t y code 
was reorganized and amended si m i l a r to the action taken with 
S. F. 130. Chapter 388 was maintained i n the Code. S. F. 130, 
in contrast, contains no provision authorizing counties to 
es t a b l i s h u t i l i t i e s . This omission i s s i g n i f i c a n t , p a r t i c u l a r l y 
when viewed i n the context of the finance portions of S. F. 130. 

Section 384.26 et seq., The Code 1981, sets f o r t h the pro
vis i o n s with which c i t i e s must comply to u t i l i z e general obliga
tion bonds for any "general corporate purpose." I d e n t i c a l 
provisions are established f o r counties i n S. F. 130, see § 441, 
regarding general obli g a t i o n bonds f o r any "general county 
purpose." When we compare the d e f i n i t i o n of "general corporate 
purpose" with the d e f i n i t i o n of "general county purpose" we f i n d 
a marked d i s t i n c t i o n . "General corporate purpose" i s defined to 
include "the a c q u i s i t i o n , construction, reconstruction, extension, 
improvement, and equipping of c i t y u t i l i t i e s . " See § 384.24(4)(a). 
In contrast the d e f i n i t i o n of "general county purpose" contained 
in S. F. 130 does-not include any reference to the operation of a 
u t i l i t y . See § 440(2)(c). 1 

When we compare the revenue financing provisions of the c i t y 
code and the county code, we see again that the Leg i s l a t u r e deleted 
the grant of authority given to c i t i e s i n the u t i l i t y area when 
enacting the county code. Section 384.82, The Code 1981, sets 
f o r t h the provisions governing a c i t y ' s use of revenue financing. 
Nearly i d e n t i c a l language was adopted th i s year i n the context of 
county uses of revenue financing. See S. F. 130, § 462. However, 
there exists a c r i t i c a l d i s t i n c t i o n . While § 462 adopts the 
language of § 384.82 on nearly a verbatim basis, § 384.82 authorizes 

We note that "general county purpose" includes "any other 
f a c i l i t i e s or improvements which are necessary f o r the operation 
of the county or the health and welfare of i t s c i t i z e n s . " See 
§ 440(2)(c)(10). We cannot give t h i s broad p r o v i s i o n a con
struction which encompasses a county u t i l i t y i n face of the fac t 
that § 384.24(4), defining "general corporate purpose" also 
includes such language i n subparagraph ( i ) . The Leg i s l a t u r e did 
not r e l y on t h i s language to grant c i t i e s authority to operate 
u t i l i t i e s , but rather expressly granted t h i s authority. This 
express authority was deleted from the county code. 
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revenue financing for u t i l i t i e s . When adopting .§ 462, 
the Legislature deleted t h i s provision. 

In addition to the problems posed by the finance 
provisions of S. F. 130, we f e e l another impediment ex i s t s 
to a county operating a u t i l i t y . We do not believe the opera
t i o n of a hydroelectric plant i s a " l o c a l a f f a i r " within the 
meaning of Iowa Constitution, A r t i c l e I I I , § 39A. In our 
e a r l i e r opinion, we stated that "there are possible proposed 
county actions which the Code does not expressly f o r b i d or 
preempt but which may be outside of the scope of county power 
because they are of state rather than l o c a l concern. H i s t o r i c a l l y , 
the operation of u t i l i t i e s by governmental subdivisions has been 
li m i t e d to c i t i e s . When neither c i t i e s nor counties had home 
rule , the Legislature only authorized c i t i e s to enter such 
f i e l d s . The economic . and environmental impact of operating 
an e l e c t r i c generating plant on the M i s s i s s i p p i River would 
reach far beyond the borders of Dubuque County and would a f f e c t 
residents of other counties. These elements lead us to conclude 
that operation of such a f a c i l i t y i s not a l o c a l matter. See 
Scheidler, "Implementation of Constitutional Home Rule i n Iowa", 
22 Drake L.Rev. 294. 

Because of ~the foregoing concerns, i t i s our opinion that ) 
a county does not have the authority to e s t a b l i s h a u t i l i t y 
plant. 

Yours t r u l y 

DAVID M. FORTNEY / 
Assistant Attorney General 

DMF:sh 



CRIMINAL LAW: Uniform C i t a t i o n and Complaint — Section 805.6(4), 
The Code 1981. The authority of designated i n d i v i d u a l s to 
administer oaths and c e r t i f y v e r i f i c a t i o n s under section 805.6(4) 
applies only to scheduled v i o l a t i o n s charged by uniform c i t a t i o n 
and complaint. Such designated i n d i v i d u a l may administer oaths 
and c e r t i f y v e r i f i c a t i o n s only for other members of h i s or her 
p a r t i c u l a r law enforcement agency. (Richards to Poncy, State 
Representative, 5/14/81) #81-5-11(L) 

May 14, 1981 

The Honorable Charles N. Poncy 
State Representative 
State House 
L O C A L 

Dear Representative Poncy: 

You have requested an opinion of the Attorney General 
regarding the oath and v e r i f i c a t i o n procedures of section 
805.6(4), The Code 1981. That section provides: 

The uniform c i t a t i o n and complaint s h a l l 
contain a place for the v e r i f i c a t i o n of 
the o f f i c e r i ssuing the complaint. The 
complaint may be v e r i f i e d before the 
chief o f f i c e r of the law enforcement 
agency, or h i s or her designee, and 
the chief o f f i c e r of each law enforce
ment agency of the state i s authorized 
to designate s p e c i f i c i n d i v i d u a l s to 
administer oaths and c e r t i f y v e r i f i c a t i o n s . i 

(Emphasis added.) You have raised the following two questions 
over t h i s provision: CI) "Does the authority of the designated 
i n d i v i d u a l s to administer oaths and c e r t i f y v e r i f i c a t i o n s only 
apply to uniform c i t a t i o n s ? " and (2) "(M)ay designated i n d i v i 
duals only administer oaths and c e r t i f y v e r i f i c a t i o n s f o r other 
members of h i s or her p a r t i c u l a r law enforcement agency?" 

We believe the answer to your f i r s t question i s evident. 
By i t s very terms, the authority of section 805.6(4) applies 
only to scheduled v i o l a t i o n s charged by uniform c i t a t i o n and 
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complaint. Our conclusion that section 805.6(4) i s so l i m i t e d 
i s also supported .by another recent opinion of t h i s o f f i c e . 
In Op.Att'yGen. #80-8-3, we opined that Iowa Rule of Criminal 
Procedure 35 which provides that "(p)rosecutions for simple 
misdemeanors must be commenced by f i l i n g a subscribed and 
sworn to complaint with a magistrate or d i s t r i c t court clerk 
or the clerk's deputy" does not apply to scheduled v i o l a t i o n s 
charged by uniform c i t a t i o n and complaint. Section 805.6(4) 
contains the s p e c i a l procedure which operates as an exception 
to the general procedure of Rule 35. Section 4.7, The Code 
1981. And t h i s s p e c i a l procedure applies only to uniform 
c i t a t i o n s and complaints. 

Upon review of your second question, we conclude that an 
i n d i v i d u a l designated according to section 805.6(4) may admin
i s t e r oaths and c e r t i f y v e r i f i c a t i o n s only for other members 
of his or her p a r t i c u l a r law enforcement agency. We recognize 
that t h i s r e s u l t may cause some inconveniences for the o f f i c e r 
i s suing the complaint, but the p l a i n language of the section 
constrains us so to f i n d . The l e g i s l a t u r e has used the sp e c i 
fying or p a r t i c u l a r i z i n g a r t i c l e of "the" rather than the 
i n d e f i n i t e or generalizing a r t i c l e s of "a" or "an" i n granting 
t h i s l i m i t e d power to administer oaths and c e r t i f y v e r i f i c a t i o n s . 
Black's Law Dictionary 1647 (4th rev. ed. 1968) ("The" means 
"(a)n a r t i c l e which p a r t i c u l a r i z e s the subject spoken of. 
'Grammatical n i c e t i e s should not be resorted to without neces
s i t y ; but i t would be extending l i b e r a l i t y to an unwarrantable . 
length to confound the a r t i c l e s "a" and "the." The most un
l e t t e r e d persons understand that "a" i s i n d e f i n i t e , but "the" 
r e f e r s to a c e r t a i n o b j e c t . ' " ) . Hence, the use of "the" i n 
"the law enforcement agency" must r e f e r to the s p e c i f i c or 
p a r t i c u l a r agency of the issuing o f f i c e r . Had the l e g i s l a t u r e 
intended the opposite, i t would have drafted section 805.6(4) 
to read "the complaint may be v e r i f i e d before the chief o f f i c e r 
of a law enforcement agency, or h i s or her designee." 

STECHARD L. HTCHARDS 
As s i s t a n t i&torney General 

bje 



MUNICIPALITIES: Housing Codes — § 364.17, The Code 1981.. 
If a c i t y creates a variance i n a housing code that a f f e c t s 
t h e h a b i t a b i l i t y of property, an action can be brought to 
determine whether the variance should be permitted. (Blumberg 
to Rush, State Senator, 5/14/81) 81-5-10(L) 

May 14, 19 81 

The Honorable Bob Rush 
State Senator 
L O C A L 

Dear Senator Rush: 

You have requested an opinion from t h i s o f f i c e regarding 
§ 364.17, The Code 198.1. Pursuant to your fa c t s , a c i t y 
adopted one of the housing codes l i s t e d within § 364.17, 
but did not include the standard f o r lead-base paint hazards. • 
You ask whether the omission of that standard would be a 
reasonable variance. 

Section 364.17, e f f e c t i v e January 1, 1981, requires c i t i e s 
of at l e a s t 15,000 population to adopt one of the housing 
codes l i s t e d therein. Section 364.17(4) provides that a 
c i t y "may provide reasonable variances for e x i s t i n g structures 
which cannot practicably meet the standards i n the code but 
are not unsafe for habitation." Thus, a c i t y can have reasonable 
variances f o r e x i s t i n g structures that are not unsafe. 
Without the c i t y housing code before us, i t i s d i f f i c u l t 
f o r us to answer your question. I f the c i t y excludes the 
standard f o r a l l structures, i t might be working contrary 
to § 364.17(4). I f the variance i s just for e x i s t i n g 
structures, a f a c t question would develop as to whether 
the variance was reasonable under the circumstances, and 
whether such variance r e s u l t s i n an unsafe condition. We 
cannot answer such fa c t questions. 

Your question i s deeper than that, however. The under
l y i n g question, as indicated by the l e t t e r you attached to 
your request, i s i f the variance i s not i n compliance with 
§ 364.17(4), has the c i t y a c t u a l l y adopted that Code, or 
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does § 364.17(2) apply. That section provides that i f a 
c i t y has not adopted one of the l i s t e d codes i n subsection 
(1), i t has, by operation of law, adopted the code i n sub
section (2) . 

I t i s reasonable to assume that i f the residents 
believe a variance i s not reasonable or otherwise i s not 
i n compliance with § 364.17(4), that an action can be brought 
i n the D i s t r i c t Court. I f the variance i s determined to be 
contrary to § 364.17(4), the Court could order the c i t y to 
place within the housing code that which i t took out. Thus, 
one would not reach the issue of whether an i n v a l i d variance 
i n v a l i d a t e s the e n t i r e code. The l e g i s l a t u r e has not i n d i c a 
ted the remedy i f a c i t y establishes a variance that i s not 
within the confines of § 364.17(4). We cannot state that the 
adoption of a variance which would r e s u l t i n properties being 
unsafe for habitation works the same as i f the c i t y had 
not adopted any housing code. The better reasoned approach 
would be f o r the interested p a r t i e s to i n s i s t that the deleted 
provisions be placed back i n the Code, either by action of 
the c i t y c ouncil or by an action f i l e d i n the D i s t r i c t Court. 
Since § 364.17(4) applies to a l l housing codes, including 
the one i n subsection two(2), a c i t y could create a variance 
i n any housing code l i s t e d within the section. The only 
possible means of seeing that such variances comply with 
subsection four(4) would be through an action i n the D i s t r i c t 
Court. 

Very t r u l y yours, 



MUNICIPALITIES: Condominium Conversions—§ 364.1; Chapters 499B 
and 562A, The Code 19 81. M u n i c i p a l i t i e s may require permits 
for conversions of apartments to condominiums. They may not create 
causes of action or j u r i s d i c t i o n for private c i t i z e n s i n the 
D i s t r i c t Court. M u n i c i p a l i t i e s may enact ordinances regarding 
notice to tenants of conversions and a r i g h t of f i r s t r e f u s a l . 
(Blumberg to Arnould, State Representative, 5/11/81) #81-5-8(L) 

May 11, 1981 

The Honorable Bob Arnould 
State Representative 
L O C A L 

Dear Representative Arnould: 

We have your opinion request regarding a proposed municipal 
ordinance on the conversion of apartment units to condominiums.1 
The proposed ordinance requires that the developer s h a l l apply 
for a permit i n order to convert the apartments. Notice s h a l l be 
given to the tenants t h i r t y days p r i o r to the a p p l i c a t i o n for the 
permit. The ordinance further provides that i n addition to the Iowa 
Landlord-Tenant Act, each tenant has the r i g h t of f i r s t r e f u s a l to 
purchase the apartment. A property report s h a l l be submitted with 
the application for permit, which s h a l l include evidence of com
pliance with Chapter 499B, The Code 1979, the expected l i f e t i m e 
of the various parts of the b u i l d i n g , an estimated cost of r e p a i r , 
the cost of u t i l i t i e s , propensity to damage by water or floods, 
and the l i k e . S u f f i c i e n t parking spaces are also required. V i o l a 
tions of the ordinance w i l l r e s u l t i n l e g a l actions i n the name of 
the c i t y . 

Based upon the proposed ordinance, you ask the following questions: 

1) Is condominium conversion a "statewide concern" and/or has 
the f i e l d been preempted by v i r t u e of the existence of Code Chapter 
499B, and do the proposed amendments c o n f l i c t with the language of 
499B.10. 

•'-A conversion i s the sale of i n d i v i d u a l units i n an apartment 
building by i t s owner to tenants or outside purchasers. Note, 
The Regulation of Rental Apartment Conversions. 8 Pordham Urban 
L. J. 507 (1980). 
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2) Is condominium conversion a "statewide concern" and/or has 
the f i e l d been preempted by virtue of the Uniform Landlord and 
Tenants Act. 

3) Do these proposed amendments c o n f l i c t with the l a s t sentence 
of Section 364.1 of the Iowa Code. 

Even though m u n i c i p a l i t i e s enjoy Home Rule, there may be c e r t a i n 
areas which the State has preempted by a comprehensive statutory 
scheme. The doctrine of preemption i s based upon the p r i n c i p l e 
that a municipality cannot act contrary to the State. Hampshire 
•.House Sponsor v. Boro. of Ft. Lee, 172 N. J. Super 426, 412 A. 
2d 816 (1979). An ordinance properly enacted and within a munici
p a l i t y ' s p o l i c e power w i l l be i n v a l i d i f i t intrudes upon a f i e l d 
preempted by the l e g i s l a t u r e . When the l e g i s l a t u r e has preempted 
a f i e l d by comprehensive regulation, a municipal ordinance which 
regulates the same f i e l d i s void i f i t adversely a f f e c t s the l e g i s 
l a t i v e scheme. Plaza J o i n t Venture v. A t l a n t i c C i t y , 174 N. J . 
Super. 231, 416 A. 2d 71 (1980). In Garden State Farms, Inc. v. Bay, 
77 N. J. 439, 450, 390 A. 2d 1177 (1978) i t was held: 

A l e g i s l a t i v e intent to preempt a f i e l d w i l l 
be found either where the state scheme i s so 
pervasive or comprehensive that i t e f f e c t i v e l y 
precludes the coexistence of municipal regula
t i o n of where the l o c a l regulation c o n f l i c t s 
with the state statutes or stands as an obstacle 
to state p o l i c y expressed i n enactments of the 
Legislature. 

Pertinent questions for consideration i n determining whether 
there i s preemption are: 

1. Does the ordinance c o n f l i c t with state 
law, either because of c o n f l i c t i n g p o l i c i e s 
or operational e f f e c t ? 
2. Was the state law intended, expressly 
or impliedly, to be exclusive i n the f i e l d ? 
3. Does the subject matter r e f l e c t a need 
for uniformity? 
4. Is the state scheme so pervasive or 
comprehensive that i t precludes coexistence 
of municipal regulation? 
5. Does the ordinance stand as an obstacle 
to the accomplishment and execution of the 
f u l l purposes and objectives of the Legislature? 

Plaza Joint Venture v. A t l a n t i c C i t y ; Hampshire House Sponsor v. 
Boro. of Ft. Lee; Overlook Terrace Mgmt. Corp. v. West New York Rent 
Control Bd., 71 N. J. 451, 366 A. 2d 321 (1976). 
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In Galvan v. Superior Ct., 70 Cal 2d 851, 859-60, 452 P. 
2d 930, 935-36 (1969), the test was s i m i l a r l y stated: 

1) whether the subject matter has been so 
f u l l y and completely covered by general law 
as to indicate that i t has become exclusively 
a matter of state concern; 2) whether the 
subject matter has been p a r t i a l l y covered by 
general law couched i n such terms as to i n d i 
cate c l e a r l y that a paramount state concern 
w i l l not t o l e r a t e further or additional l o c a l 

! action; or 3) whether the subject matter has 
been p a r t i a l l y covered by general law, and the 
subject i s of such a nature that the adverse 
e f f e c t of a l o c a l ordinance on the transient 
c i t i z e n s of the state outweighs the possible 
benefit to the municipality. 

See also, Yuen v. Municipal Ct., 52 Cal. App. 3d 351, 125 Cal. 
Rptr., 87, 89 (1975). 

Chapter 499B, The Code, 1981, i s the Horizontal Property 
Act. Pursuant to that chapter, when the owners or lessees of 
property wish to ^construct or convert property to a ho r i z o n t a l 
regime, as that term i s used therein, ce r t a i n requirements must 
be met. A declaration containing those things set f o r t h i n § 499B.4, 
i n addition to a copy of the f l o o r plans, must be f i l e d with the 
county auditor. When that f i l i n g i s made, then the ho r i z o n t a l 
regime of that chapter i s i n e f f e c t , and the owners and lessees 
can construct or convert the property pursuant to that chapter. 
In other words, i f the owners or lessees desire to e s t a b l i s h a 
regime which consists of those matters set forth i n §§ 499B.5, 
.7, and .10 through .19, then they must make the r e q u i s i t e f i l i n g s 
set f o r t h i n §§ 499B.3, .4 and .6. 

However, one need not follow Chapter 499B i n e s t a b l i s h i n g a 
condominium, cooperative, or other property regime. If the de
s i r e i s to e s t a b l i s h a property regime which w i l l not include a l l 
the matters set f o r t h i n Chapter 499B, the r e q u i s i t e s of that chapter 
need not be met. What i s apparent i s that Chapter 4 9 9B must be 
followed only for those property regimes contained within that 
chapter. 

Chapter 499B was not established to create the r i g h t to 
develop condominiums. Such r i g h t was, and i s , a v a i l a b l e by common, 
law. Note, Building on the Horizontal Property Act: Condominiums 
i n Iowa, 59 Iowa L. Rev. 291, 295 (1973). The enactment of the 
chapter was apparently triggered by § 234 of the Federal Housing 
Act [12 U.S.C. § 1715y(a)]. The enactment of Chapter 499 was to 
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ensure marketability of the property. Although the Chapter does 
authorize development of condominiums, i t i s not true, as stated 
above, that a l l condominiums must be established pursuant to that 
Chapter. Id. Thus, although i t might be desirable to submit a 
horizontal property regime under the requirements of the chapter 
to increase the a v a i l a b l i t y of financing and to prevent the problems 
that might a r i s e from a common law regime, one i s free to choose 
how to set the regime. 

When we apply the c r i t e r i a for determining preemption, to 
.Chapter 499B, keeping i n mind the above discussion, we do not f i n d 
that the Chapter i s preemptive. Chapter 49 9B was not intended 
to be the exclusive means by which a horizontal property regime i s 
to be established. I t i s not so pervasive or comprehensive that 
i t precludes coexistence with a municipal ordinance. If the 
ordinance had provided that i n order to enjoy the provisions of 
§§ 499B. 5, .7, and .10 through .19, one had to obtain a permit 
from the c i t y , we might have found preemption.,. But, the ordinance 
does not concern marketability. Its provisions requiring a permit 
do not stand as an obstacle to the purpose of the chapter. There
fore, requiring a permit i s permissible. 

The purpose of the proposed ordinance, as stated therein, i s 
to e s t a b l i s h c r i t e r i a for the conversion of r e n t a l housing to 
condominiums, to-reduce the impact on the tenants of the rent a l 
units, to assure that the purchasers of the condominiums have been 
f u l l y informed of the condition of the units, to provide a reason
able balance between r e n t a l property and condominiums, and to pro
vide for evaluation of the conversions. 

Chapter 4 99B, although i t does involve conversions, makes 
no mention of tenants of the r e n t a l u n i t s . We cannot, therefore, 
state that the proposed ordinance, with regard to tenants' r i g h t s , 
has been preempted by that chapter. 

Chapter 4 99B does not preempt the proposed requirement r e l a t i n g 
to parking spaces, at lea s t unless i t could be shown that the require
ment s i g n i f i c a n t l y discouraged conversion. It should be noted, 
however, that i t has been held that the conversion from apartment 
to condominium, insofar as i t was merely a change i n form of owner
ship, did not create an occasion f o r d i f f e r e n t treatment under a 
zoning ordinance. City of Miami Beach v. Arlen King Cole Con
dominium Assoc . , Inc.', 302 So. 2d 777 (Fla App. 1974). If the 
parking requirement for condominium conversions d i f f e r s from that 
for comparable r e n t a l units, the requirement would face a heavy 
burden of j u s t i f i c a t i o n under the above decision. 
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Local ordinances on conversions are generally within the p o l i c e 
power of a municipality. Those ordinances would normally be upheld 
as such, but a danger exists i f the ordinances, i n f a c t , p r o h i b i t 
conversions. See, Note, Municipal Regulation of Condominium Con
versions i n C a l i f o r n i a , 53 S. Cal. L. Rev. 225 (1979). The proposed 
ordinance i n question does not appear on i t s face to be one that 
would be declared i n v a l i d as an abuse of the p o l i c e power. 

Chapter 562A, The Code 1979, i s the Iowa Residential Landlord 
and Tenant Law. The purposes of. the Chapter are set forth i n 
§ 562A.2(2): 

2. UnderlyJ.ug purposes and p o l i c i e s of t h i s 
chapter are: 
a. To simplify, c l a r i f y , modernize and revise 
the law governing the r e n t a l of dwelling units 
and the r i g h t s and obligations of landlord and 
tenant; and 
b. To encourage landlord and tenant to maintain 
and improve the qu a l i t y of housing. 
c. To insure that the r i g h t to the r e c e i p t of 
rent i s inseparable from the duty to maintain 
the premises. 

The Chaptef'^provides for permissible and impermissible terms 
and conditions of a re n t a l agreement, the obligations of landlords 
and tenants, and remedies for both. We have, i n a previous opinion, 
#79-10-5, discussed permissible municipal action with regard to 
Chapter 562A. There, we found that m u n i c i p a l i t i e s had some leeway 
with regard to that chapter, but pointed out the problems inherent 
therein. A copy of that opinion i s enclosed. 

The c i t y attorney expressed concern that the proposed ordinance 
may be i n v a l i d because Chapter 562A i s preemptive of the entire 
area of landlord-tenant r e l a t i o n s . This concern was expressed i n 
r e l a t i o n to the r i g h t s a landlord has pursuant to Chapter 562A on 
termination of a lease. It was his b e l i e f that the proposed amend
ment would c o n f l i c t with Chapter 562A, and would therefore be pro
h i b i t e d by § 364.1, The Code. 

The r i g h t to terminate a lease i s based upon noncompliance with 
the r e n t a l agreement or the non-payment of rent. Section 562A.27. 
If there i s no written lease i n d i c a t i n g otherwise, r e n t a l terms are 
either week-to-week or month-to-month. Section 562A.9(4). The 
r i g h t to terminate and the r e q u i s i t e notice i s provided for i n §562A.34.. 
The proposed ordinance requires that the tenants s h a l l be given written 
notice of the conversion and s h a l l have the r i g h t of f i r s t r e f u s a l 
to purchase the apartment. These matters are not s p e c i f i c a l l y con
tained i n Chapter 562A. There i s nothing i n the proposed ordinance 
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which prevents a landlord from exercising the ri g h t s of termination 
contained within Chapter 562A. We fi n d no c o n f l i c t between the pro
posed ordinance and that Chapter i n t h i s area. 

The f i n a l section of the proposed ordinance provides: 

Section 15. ENFORCEMENT, VIOLATIONS AND PENALTIES 

Appropriate actions and proceedings in the name 
of the City may be taken by law or i n equity to 
prevent any v i o l a t i o n of these regulations; 
to r e s t r a i n , correct or abate such v i o l a t i o n ; 
to prevent i l l e g a l occupancy of a bu i l d i n g , 
structure or premises; to recover damages; and 
these remedies s h a l l be i n addition to any 
pe n a l i t i e s described i n other sections of the 
[City Code]. 

It i s apparent from the previously c i t e d opinion, that c i t i e s 
may not compel remedies involving landlord-tenant r e l a t i o n s other 
than what i s contained i n Chapter 562A. Our o f f i c e has previously 
maintained that Home Rule does not create any authority i n a c i t y 
to create causes of actions or j u r i s d i c t i o n . i n the D i s t r i c t Court. 
See, 1976 Op. Att'y Gen. 681. In addition, the l a s t sentence 
of § 364.1 provides that Home Rule does not include the power to 
enact private or c i v i l laws governing c i v i l , r e l a t i o n s h i p s . If 
th i s section of the proposed ordinance merely gives the c i t y the 
ri g h t to enforce i t s ordinances i n the D i s t r i c t Court, such would 
not be contrary to § 364.1. However, § 364.1 would apply i f a 
cause of action i s being created for private c i t i z e n s . We believe 
the Iowa Supreme Court would place a construction on the subject 
ordinance which would save i t from c o n s t i t u t i o n a l i n f i r m i t y by 
construing the section to allow only the c i t y to bring an action 
to enforce the ordinance. 

Accordingly, we are of the opinion that Chapter 49 9B does not 
prevent a c i t y from requiring a permit for conversion of re n t a l 
units to condominiums. A c i t y i s not preempted by ei t h e r Chapters 
499B or 562A from requiring notice to tenants of a conversion or 
the r i g h t of f i r s t r e f u s a l . A c i t y s h a l l not create causes of 
action or j u r i s d i c t i o n for priva t e c i t i z e n s i n the D i s t r i c t Court. 
We do not decide by t h i s opinion whether the proposed ordinance 
i s otherwise c o n s t i t u t i o n a l , r a t i o n a l or v a l i d . 

Assistant Attorney General 
LMB/kh 



COUNTIES: P a y r o l l Deductions. §§ 110.12, 333.15, 335.14, 337.11, 
509A.1, 509A.3, 509A.12, 514.16, 514B.21, 554.9407, 606.15, The 
Code 1981. A county may not assess a service charge f o r pro
cessing employee p a y r o l l deductions for items such as health 
insurance and deferred compensation plans. (Fortney to Neighbor, 
Jasper County Attorney , 5/7/81) #81-5-7 (L> 

Charles G. Neighbor 
Jasper County Attorney 
301 Courthouse Building 
Newton, Iowa 50208 

Dear Mr. Neighbor: 

You have requested an opinion of the Attorney General 
regarding employee p a y r o l l deductions for items such as 
health insurance and deferred compensation. You have inquired 
whether a county can assess a service charge against the 
company or e n t i t y receiving the proceeds of the deduction. It 
i s our opinion that a county may not assess such a fee. 

The Code 1981 authorizes governmental subdivisions to 
make various deductions from p a r t i c i p a t i n g employees' wages. 
For example, § 509A.1, The Code 1981, authorizes counties to 
e s t a b l i s h plans for group insurance and health insurance for 
county employees. Section 509A.3 authorizes the county to 
deduct from the wages of a p a r t i c i p a t i n g employee an amount 
equal to that employee's assessment for p a r t i c i p a t i o n i n the 
plan. S i m i l a r l y , § 509A.12 mandates counties to e s t a b l i s h 
deferred compensation programs i f a single employee makes such 
a request. Other deductions from wages of county employees are 
authorized by §§ 514.16 and 514B.21 for h o s p i t a l and medical 
service plans, pharmaceutical and optometric service plans, and 
health maintenance organizations. A l l of the foregoing pro
v i s i o n s place an affirmative duty on the governing body to 
withhold cert a i n monies from an employee's wages and to pay over 
the proceeds of the deduction to the provider i n question. The 
Code does not authorize the governing body to assess any fee 
for the performance of these s t a t u t o r i l y defined duties. 

In contrast to the provisions regulating deductions from 
employees' wages, there are numerous provisions of the Code 
which authorize and prescribe the assessment of fees and charges 
for the performance of county o f f i c e r s ' duties. We take note of 
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the following representative examples: § 110.12 authorizes the 
county recorder to assess a fee of twenty-five cents f o r 
w r i t i n g a hunting or f i s h i n g l i c e n s e ; § 333.15 sets f o r t h the 
fees which the county auditor may charge for the performance 
of the duties of that o f f i c e ; s i m i l a r provisions e x i s t f o r the 
county recorder (§ 335.14), the s h e r i f f (§ 337.11) and the c l e r k 
of the d i s t r i c t court (§ 606.15); § 554.9407 authorizes the 
county recorder to assess fees i n connection with a uniform 
commercial code search. The foregoing sections represent but 
a b r i e f sample of the various fees which county o f f i c e r s may 
assess. No s i m i l a r provision e x i s t s i n conjunction with the 
deduction of employee contributions. 

In addition to the t o t a l absence of statutory authority, 
i n the context of express authorization for the assessment of 
other fees, a strong p o l i c y consideration exists which m i l i t a t e s 
against implying an authority to assess fees. Your question 
r e l a t e s to the performance of statutory duties by public o f f i c e r s . 
We are hesitant to sanction a p o l i c y which would r e s u l t i n a 
s i t u a t i o n wherein the performance of a public duty turns on whether 
a fee i s or i s not paid, unless the body e s t a b l i s h i n g the duty has 
also authorized the c o l l e c t i o n of a fee. Permitting a p u b l i c 
o f f i c e r to require the payment of a fee before he or she performs 
a mandatory function established by a higher authority would be 
detrimental to the e f f e c t i v e carrying out of the higher authority's 
mandate. 

In conclusion, a county may not assess a service charge f o r 
processing employee p a y r o l l deductions for items such as health 
insurance and deferred compensation plans. 

Yours t r u l y , 

DAVID 
Assistant Attorney General 

DMF: sh 



COUNTIES AND COUNTY OFFICERS: SHERIFF. §§ 337.11(12) 
and 724.9, The Code 1981. Fees c o l l e c t e d by the s h e r i f f 
and s h e r i f f ' s deputies pursuant to §§ 337.11(12) and 724.9, 
The Code 1981, pass to the county and are to be deposited 
i n the county general fund. (Fortney to Kenyon, 5/6/8I) 
#81 — 5-6 (L) 

Mr. Arnold O. Kenyon, III 
Union County Attorney 
Union County Courthouse 
Creston, Iowa 50801 

Dear Mr. Kenyon: 

You have requested an opinion of the Attorney General 
regarding the proper d i s p o s i t i o n of fees c o l l e c t e d by the 
s h e r i f f and s h e r i f f ' s deputies pursuant to §§ 337.11(12) and 
724.9, The Code 19 81. It i s our opinion that the fees i n 
question are--tb be deposited i n the county general fund. 

Section 337.11(12) provides: 

The s h e r i f f s h a l l charge and be 
e n t i t l e d to c o l l e c t the following 
fees: 

* * * 

(12) For conveying one or more 
persons to any state, county, or 
private i n s t i t u t i o n by order of 
court, or commission, he s h a l l be 
allowed his necessary expenses, 
for himself and such person or 
persons, and i n addition thereto, 
three d o l l a r s per hour for the time 
necessarily employed i n going to 
and from such i n s t i t u t i o n , same to be 
charged and accounted for as fees. 
Should the s h e r i f f or deputy s h e r i f f 
need any assistance i n taking any 
person to any such i n s t i t u t i o n , the 
same s h a l l be furnished at the 
expense of the county. (Emphasis 
supplied.) 
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You have inquired whether the i n d i v i d u a l deputy who i s 
involved i n transporting a person pursuant to § 337.11(12) 
i s e n t i t l e d to keep the $3.00 per hour as a personal expense 
or whether the fee i s to be turned over to the county. 
This p a r t i c u l a r subsection has not been construed heretofore, 
however, there have been opinions construing companion 
sections and these e a r l i e r opinions o f f e r guidance i n a l l o 
cating the subject fees. 

In 1970 Op.Att'yGen. 390 we opined that because s h e r i f f ' s 
deputies and clerks had no statutory duty to be notaries 
public and notarize documents fo r the general p u b l i c , the fees 
c o l l e c t e d for such services belong not to the county but to the 
i n d i v i d u a l notaries. In that opinion we pointed out that any 
analysis of the d i s t r i b u t i o n to be made of any fee must begin 
with a recognition of the dichotomy between fees earned for 
services r e l a t e d to o f f i c i a l duties and those received for 
unrelated services.1 Compare Baldwin v. Stewart, 207 Iowa 
1135, 222 N.W. 348 (1928) with Burlingame v. Hardin County, 
180 Iowa 919, 164 N.W. 115 (1917). While 1970 Op.Att'yGen. 
390 did not concern i t s e l f with fees c o l l e c t e d pursuant to 
§ 337.11, the opinion's analysis provides an a n a l y t i c a l back
drop to understanding e a r l i e r opinions which are more d i r e c t l y 
on point. ^ 

In 1938 Op.Att'yGen. 734 we held that the $5.00 per diem 
charged by the s h e r i f f pursuant to what i s now § 337.11(5) 
for summoning a condemnation jury are payable i n t o the county 
treasury and may not be retained by the s h e r i f f . We stated that 
allowing the s h e r i f f to r e t a i n the fees would c o n f l i c t with 
what i s now § 342.1, supra, as well as the forerunner of 
§ 337.14, The Code 1981, which provided: "The amounts allowed 
by law for mileage and for actual necessary expenses paid by 
hint/ and f o r board, washing, and care of prisoners, may be 
retained by him i n addition to h i s salary". See § 5192, The 
Code 1935. The $3.00 paid for transporting a person pursuant 
to § 337.11 (12) i s paid for the deputy's time. I t i s not paid 
for mileage. Consequently, § 337.14 i s not c o n t r o l l i n g and 
the fees would pass to the county general fund. 

1. In t h i s regard we draw your attention to § 342.1, The 
Code 1981, which provides: "Except as otherwise provided, a l l 
fees and charges of whatever kind c o l l e c t e d f o r o f f i c i a l 
service by any county auditor, treasurer, recorder, s h e r i f f , 
clerk of the d i s t r i c t court, and t h e i r resepctive deputies or 
cl e r k s , s h a l l belong to the county." (Emphasis supplied.) 
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Your second inquiry r e l a t e s to the fees assessed p a r t i 
cipants i n the firearm t r a i n i n g program established by § 724.9, 
The Code 1981. That section provides: 

A t r a i n i n g program to q u a l i f y persons 
i n the safe use of firearms, s h a l l be 
provided by the issuing o f f i c e r of per
mits, as provided i n section 724.11. The 
commissioner of public safety s h a l l 
approve the t r a i n i n g program, and the 
county s h e r i f f or the commissioner of 
public safety conducting the t r a i n i n g 
program within t h e i r respective j u r i s 
d i c t i o n s may contract with a private 
organization or use the services of 
other agencies, or may use a combination 
of the two, to provide such t r a i n i n g . 
Any person e l i g i b l e to be issued a 
permit to carry weapons may e n r o l l i n 
such course. A fee s u f f i c i e n t to 
cover the cost of the program may be 
charged each person attending. C e r t i 
f i c a t e s of completion, on a form pre
scribed and published by the commisioner 
of p u b l i c safety, s h a l l be issued to 
each person who successfully completes 
the program. No person s h a l l be issued 
e i t h e r a professional or nonprofessional 
permit unless he or she has received a 
c e r t i f i c a t e of completion or i s a cer
t i f i e d peace o f f i c e r . No peace o f f i c e r 
or c o r r e c t i o n a l o f f i c e r , except a c e r t i 
f i e d peace o f f i c e r , s h a l l go armed with 
a p i s t o l or revolver unless he or she 
has received a c e r t i f i c a t e of completion 
provided that t h i s requirement s h a l l not 
apply to persons who are employed i n t h i s 
state as peace o f f i c e r s on January 1, 1978 
u n t i l July 1, 1978, or to peace o f f i c e r s 
of other j u r i s d i c t i o n s exercising t h e i r 
l e g a l duties within t h i s state. (Emphasis 
supplied.) 

The analysis u t i l i z e d to dispose of your § 337.11(12) 
question i s equally applicable to § 724.9. A s h e r i f f , as 
the i s s u i n g o f f i c e r of weapons permits, has the statutory 
o b l i g a t i o n to provide a firearms t r a i n i n g program. Consequently, 
the s h e r i f f and his deputies are providing a service required 
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by t h e i r o f f i c i a l duties. See 1970 Op.Att'yGen. 390. As 
the fees c o l l e c t e d pursuant to § 724.9 do not r e l a t e to mileage 
within § 337.14, the fees would pass to the county pursuant to 
§ 342.1. 

We note that you state the s h e r i f f ' s deputies conducted 
the t r a i n i n g program during off-duty hours and there existed 
no contract whereby the deputies agreed to conduct the program. 
The absence of a contract i s of no weight. The primary o b l i 
gation for conducting the program i s placed on the s h e r i f f ' s 
o f f i c e by § 724.9. The conducting of the program was a duty. 
The fa c t that the program was conducted by the deputies 
during off-duty hours may be grounds for claiming overtime 
pay or compensatory time, questions of f a c t on which we o f f e r 
no opinion. These issues do not, however, e s t a b l i s h a basis 
on which the deputies may claim the fees as t h e i r own. 

In summary, fees c o l l e c t e d by the s h e r i f f and s h e r i f f ' s 
deputies pursuant to §§ 337.11(12) and 724.9, The Code 1981, 
pass to the county and are to be deposited i n the county general 
fund. 

Yours t r u l y , 

David Fortney / 
Assistant Attorney General 

DF/jam 



COUNTIES: ZONING: Mobile Homes. §§ 135D.1 et seq.; 358A.1 
et seq.. Mobile homes and mobile home parks which do not 
comply with a county zoning ordinance constitute nonconform
ing uses i f they were occupied or established p r i o r to the 
e f f e c t i v e date of the ordinance. Such uses cannot be eliminated 
i n the absence of a showing that they constitute a nuisance 
or that t h e i r removal i s necessary to protect the pu b l i c health, 
morals, safety or welfare. (Fortney to Gratias, State Senator, 
5/6/81) #81-5-4 

Honorable Arthur L. Gratias 
State Senator 
State C a p i t o l 
L O C A L 

Dear Senator Gratias: 

You have requested an opinion of the Attorney General 
regarding the a p p l i c a b i l i t y of a county zoning ordinance to 
pre-existing structures. According to the information you 
have provided, M i t c h e l l County adopted a zoning ordinance 
e f f e c t i v e December 18, 1980 which, i n relevant portions, 
regulates the conditions under which mobile homes can be 
occupied and mobile home parks may be established. You 
indicated that there are mobile homes and mobile home parks 
which existed p r i o r to December 18, 1980 and which do not 
comply with the county ordinance. It i s our opinion that 
such parks and mobile homes constitute nonconforming uses 
which cannot be eliminated i n the absence of a showing that 
they constitute a nuisance or that t h e i r removal i s necessary 
to protect the public health, morals, safety, or welfare. 2 

The term "nonconforming uses", as used i n the law of zoning, 
refers to uses of c e r t a i n property which are permitted to con
tinue notwithstanding the zoning regulations do not permit 
sim i l a r uses in the area i n which the property so used i s 
located. The term i s sometimes used i n a more general sense 
as r e f e r r i n g to a use of a bu i l d i n g or property that does not 
agree with the regulations of the use d i s t r i c t i n which i t i s 
situated. 

The scope of thi s opinion i s r e s t r i c t e d by the assumption 
that the subject mobile homes and mobile home parks are i n 
compliance with a l l applicable regulations which were i n e f f e c t 
at the time the homes or parks were occupied or established. 
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The purposes of zoning ordinances and the goals such 
ordinances are thought to effectuate have been recognized i n 
t h i s century by courts, l e g i s l a t u r e s and urban planners. The 
Iowa General Assembly demonstrated i t s recognition of these 
purposes by enacting a number of laws, including Chapter 358A, 
The Code 1981, which authorizes zoning at the county l e v e l . 
The objectives of Chapter 358A are set f o r t h i n § 358A.5 
which provides: 

Such regulations s h a l l be made i n 
accordance with a comprehensive plan 
and designed to lessen congestion i n 
the street or highway; to secure safety 
from f i r e , flood, panic, and other 
dangers; to protect health and the gen
e r a l welfare; to provide adequate l i g h t 
and a i r ; to prevent the overcrowding of 
land; to avoid undue concentration of 
population; to f a c i l i t a t e the adequate 
provi s i o n of transportation, water, 
sewerage, schools, parks and other public 
requirements. 

Such regulations s h a l l be made with 
reasonable consideration, among other 
things, as to the character of the area 
of the d i s t r i c t and the p e c u l i a r s u i t 
a b i l i t y of such area f o r p a r t i c u l a r uses, 
and with a view to conserving the value 
of buildings and encouraging the most 
appropriate use of land throughout such 
county. 

In order to achieve the foregoing goals, the board of 
supervisors i s given the authority to adopt ordinances regulating 
various s t r u c t u r a l aspects. This authority i s conferred by 
§ 358A.3 which states, i n pertinent part: 

Subject to the provisions of sections 
358A.1 and 358A.2, the board of supervisors 
of any county i s hereby empowered to reg
ulate and r e s t r i c t the height, number of 
structures, and size of buildings and other 
structures, the percentage of l o t that may 
be occupied, the size of yards, courts and 
other open spaces, the density of popula
t i o n , and the l o c a t i o n and use of b u i l d i n g s , 
structures, and land f o r trade, industry, 
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residence or other purposes, and to regulate, 
r e s t r i c t and pr o h i b i t the use for r e s i d e n t i a l 
purposes of tents, t r a i l e r s and portable or 
p o t e n t i a l l y portable structures; provided 
that such powers s h a l l be exercised only with 
reference to land and structures located with
i n the county but l y i n g outside of the corpo
rate l i m i t s of any c i t y . 

In r e l i a n c e on the power conferred by Chapter 358A, 
the M i t c h e l l County Board of Supervisors adopted the r e f e r 
enced zoning ordinance. 3 ^ n examination of the ordinance 
reveals that M i t c h e l l County has made provision for pre
e x i s t i n g nonconforming uses. A r t i c l e VII, § 3 provides: 

The lawful use of a b u i l d i n g or land e x i s t i n g 
on the e f f e c t i v e date of t h i s ordinance may 
be continued, although such use does not con
form to the provisions hereof. I f no s t r u c t u r a l 
a l t e r a t i o n s are made, the non-conforming use of 
a b u i l d i n g may be changed to another non
conforming use of the same, or of a less re
s t r i c t i v e c l a s s i f i c a t i o n . Whenever a non
conforming use has been changed to a less re-
t r i c t i v e use, or to a conforming use, such use 
s h a l l not thereafter be changed to a more re
s t r i c t i v e use. The non-conforming use of a 
b u i l d i n g may be hereafter extended throughout 
those parts of a b u i l d i n g which were manifestly 
arranged or designed f o r such use at the time 
of the enactment of t h i s ordinance. 

3 
We note that mobile homes and mobile home parks are also 

regulated by the State through the Department of Health. See 
Chapter 135D, The Code 1981. E.g. , no person may e s t a b l i s h 
or operate a mobile home park without obtaining an annual 
permit from the Department. § 135D.2. Chapter 135D does not 
contemplate a "preemption" of mobile home regulation to the 
State. I t i s assumed that l o c a l governing units may enact 
ordinances, not i n c o n f l i c t with the chapter, which also 
regulate such structures. E.g., § 135D.7 provides that "Such 
a permit does not r e l i e v e the applicant from securing b u i l d i n g 
permits i n m u n i c i p a l i t i e s having a b u i l d i n g code; or from com
pl y i n g with any other municipal ordinance or ordinances, a p p l i c ^ 
able thereto, and not i n c o n f l i c t with t h i s statute." See also 
§ 135D.5. 



Honorable Arthur L. Gratias 
State Senator Page 4 

Additi o n a l protection of nonconforming uses i s found 
i n A r t i c l e VII, § 15, which provides: 

Any person who s h a l l have v a l i d i n t e r e s t 
i n any property at the time of enactment 
of t h i s ordinance, for which development 
i s planned which may be deemed as a non
conforming use by t h i s ordinance and the 
Zoning Administrator, may f i l e applica- . 
t i o n with the Zoning' Administrator, for- a 
s p e c i a l zoning c e r t i f i c a t e within s i x 
months of the enactment of t h i s ordinance. 
A p p l i c a t i o n for such s p e c i a l zoning c e r t i 
f i c a t e s h a l l include a l l information re
quired for any other zoning c e r t i f i c a t e 
a p p l i c a t i o n . A s p e c i a l zoning c e r t i f i c a t e 
issued under t h i s section s h a l l be v a l i d 
for f i v e years, but w i l l not be trans
ferable v i a sale of said property to any 
person other than the applicant. 

If the ordinance i s interpreted as being applicable to 
pre- e x i s t i n g structures, or i f the county sought to enforce 
i t against pre-existing structures, serious c o n s t i t u t i o n a l 
problems a r i s e . It i s a general ru l e that zoning ordinances 
may not be made r e t r o a c t i v e , but only prospective. 101 C.J.S. 
Zoning § 38. Such laws may not operate to r e s t r i c t or remove 
e x i s t i n g uses not i n conformity with the ordinance unless such 
uses are nuisances or t h e i r removal can be j u s t i f i e d as pro
moting the public health, morals, safety or welfare. 101 C.J.S. 
Zoning § 63. To deprive an owner of a pre-existing use i s 
generally regarded as an unconstitutional taking of priva t e 
property without compensation and without due process of law. 
Id. In t h i s context, a nonconforming use i s regarded as a 
vested r i g h t . A c o r o l l a r y to t h i s proposition, however, i s 
that a zoning ordinance may be enforced against a p r i o r non
conforming use where the r e s u l t i n g loss to the owner i s insub
s t a n t i a l . Id. 

The premise underlying the deference accorded nonconform
ing uses i s the b e l i e f that those uses would disappear over time. 
This has not always occurred. In the words of the Iowa Supreme 
Court: 

A b r i e f survey of the cases and author
i t i e s i n t h i s area dis c l o s e nonconform
ing uses have been a problem since the 
inception of zoning. It was o r i g i n a l l y 
thought such uses would be few, and would 
n a t u r a l l y eliminate themselves through 
the passage of time, with r e s t r i c t i o n s on 
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th e i r expansion. But during the past 
two decades i t has become increasingly 
evident pre-existing nonconformities 
have no natural tendency to fade away. 
On the contrary i t appears they tend 
to continue and prosper because of the 
a r t i f i c i a l monopoly accorded them by the 
law. However, i t s t i l l remains, the 
basic aim and ultimate purpose of zoning 
i s to confine c e r t a i n classes of b u i l d 
ings and uses to s p e c i f i e d l o c a l i t i e s . 
Nonconforming uses are inconsistent with 
that objective. 

Stan Moore Motors, Inc. v. Polk County Board of Adjustment, 209 
N.W.2d 50, 52 (Iowa 1973). In order to l i m i t the impact of 
nonconforming uses, t h e i r enlargement or extension are not 
allowed. Id. See also C i t y of Central Cit y v. Knowlton, 265 
N.W.2d 749 (Iowa 1978). However, the power to r e s t r i c t the 
enlargement or extension of a nonconforming use does not include, 
the power to require the e x t i n c t i o n or cessation of the use. 

In Huff v. City of Pes Moines, 244 Iowa 89, 56 N.W.2d 54 
(1952) , the Iowa Supreme Court concluded that r e g u l a t i o n and re
s t r i c t i o n of mobile home parks was a v a l i d exercise of the p o l i c e 
power. Later, , :in Cole v. City of Osceola, 179 N.W. 2d 524 (Iowa 
1970) , the Court authorized regulation of mobile homes themselves. 
While the Court has authorized regulation of mobile homes, the 
same deference extended to other types of nonconforming uses 
has been extended to pre-existing mobile homes and mobile home 
parks. See T r a i l e r C i t y , Inc. v. Board of Adjustment, 218 N.W. 
2d 645 (Iowa 1974). Consequently, a mobile home or mobile home 
park which q u a l i f i e s as a nonconforming use would not be subject 
to termination. However, the Court i n T r a i l e r C i t y implied that 
neither enlargement nor extension of a pre-existing mobile home 
park would be permitted i f such enlargement would contravene 
a v a l i d ordinance. T r a i l e r C i t y , 218 N.W.2d 645, 648. 

To summarize, mobile homes and mobile home parks which do 
not comply with a county zoning ordinance constitute nonconform
ing uses i f they were occupied or established p r i o r to the e f f e c t i v e 
date of the ordinance. Such uses cannot be eliminated i n the 

4 
As discussed above, a governing body can require the termina

t i o n of a nonconforming use i n situa t i o n s where the use i s 
shown to be a threat to public health, safety or welfare. 
Likewise, ordinances have been upheld which require amortiza
t i o n of nonconforming uses within a s p e c i f i e d period of time. 
See Board of Supervisors of Cerro Gordo County v. M i l l e r , 170 
N.W.2d 358 (Iowa 1969). 
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absence of a showing that they constitute a nuisance or that 
t h e i r removal i s necessary to protect the public health, 
morals, safety or welfare. The M i t c h e l l County zoning ordinance 
i n question appears to meet these c o n s t i t u t i o n a l standards. 

Yours t r u l y , 

DAVID M. FORTNEY/ 
Assistant Attorney General 

DMF:sh 



SCHOOLS: Bond Indebtedness: Ch. 296, §§ 296.2, 296.3, 297.7(3), 
The Code 1981. It i s within the d i s c r e t i o n of the l o c a l school 
board of eudcation to have two separate referendum questions 
submitted on a single b a l l o t , or the board may present one 
bond issue p r i o r to the other and i f the f i r s t f a i l s they 
must timely submit the second l e g a l l y s u f f i c i e n t bond issue or 
face a p o t e n t i a l mandamus action f o r a r b i t r a r y and capricious 
action. A p e t i t i o n for e l e c t i o n may only be eliminated f o r 
l e g a l l y s u f f i c i e n t reasons. (Hagen to Deluhery, State Representative, 
5/4/81). #81-5-3 (L) 

Honorable P a t r i c k J. Deluhery 
State Senator 
State C a p i t o l 
L O C A L 

Dear Senator Deluhery: 

We hereby acknowledge re c e i p t of your request f o r an 
opinion on three questions r a i s e d i n an attached l e t t e r from 
Mr. C. W. Schaffert. Mr. Schaffert inquires of you as follows: 

1. Is i t l e g a l to have affirm a t i o n to have 
two separate referendum questions on a 
single b a l l o t ? 

2. Can our p e t i t i o n s be eliminated f o r 
nonlegal reasons? 

3. I f we, namely, the C i t i z e n s for Central 
High School, bring our p e t i t i o n s to the 
Davenport School Board, through proper 
channels and i n accordance with l e g a l 
requirements, what i s the time frame for 
the ensuing procedure. 

Bonding f o r school indebtedness arises out of Chapter 296, 
The Code 1981, and s p e c i f i c a l l y , at issue here are §§ 296.2 and 
296.3 which state as follows: 

296.2 P e t i t i o n for e l e c t i o n . Before such 
indebtedness can be contracted i n excess 
of one and one-quarter percent of the 
assessed value of the taxable property, a 
p e t i t i o n signed by a number equal to twenty-
f i v e percent of those voting at the l a s t 
e l e c t i o n of school o f f i c i a l s s h a l l be f i l e d 
with the president of the board of d i r e c t o r s , 
asking that an e l e c t i o n be c a l l e d , stating 
the amount of bonds proposed to be issued 
and the purpose for which the indebtedness 
i s to be created, and that the necessary 
schoolhouse or schoolhouses cannot be b u i l t 
and equipped, or that s u f f i c i e n t land cannot 
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be purchased to add to a s i t e already 
owned, within the l i m i t of one and one-
quarter percent of the valuation. 

296.3 E l e c t i o n c a l l e d . The president 
of the board of directors on receipt of 
such p e t i t i o n s h a l l , w i t h i n ten days 
a f t e r r e c e i v i n g the recommendations of 
the area education agency board under 
section 297.7, subsection 3, c a l l a meet
ing of the board which s h a l l c a l l such 
e l e c t i o n , f i x i n g the time thereof, which 
may be at the time and place of holding 
the regular school e l e c t i o n . The p r e s i 
dent s h a l l n o t i f y the county commissioner 
of e l e c t i o n s of the time of the e l e c t i o n . 

The three issues presented above can be merged together 
through the review of two s i g n i f i c a n t cases i n the area of bond
ing. They are Gibson y. Winterset Community School D i s t r i c t , 258 
Iowa 440, 138 N.W.2d 112 (Iowa 1965) and Honohan v. United 
Community School D i s t r i c t of the Counties of Boone and Story, 
258 Iowa 57, 137 N.W.2d 601 (Iowa 1965). In the case of Gibson 
v. Winterset, the court reviewed three actions seeking injunc
tions against submission of an $845,000 bond issue to el e c t o r s and 
compelling submission of a $500,000 bond issue by the school board 
which r e s u l t e d i n judgments for the defendants i n the D i s t r i c t 
Court. The p l a i n t i f f s appealed and th e i r appeals were consolidated. 
The Supreme Court h e l d that the r e f u s a l of the school board to c a l l 
an e l e c t i o n on the p l a i n t i f f ' s p e t i t i o n for a proposed bond issue 
a f t e r f a i l i n g numerous times to have the electors adopt the pro
posed bond issues submitted by the school board, while the p l a i n t i f f s 
contintued to f i l e i t s p e t i t i o n s f o r the smaller bond issue, was 
ar b i t r a r y and capricious and subject to r e l i e f by mandamus. 

The court stated, i n part, as follows at 115: 

The existence of two or more p e t i t i o n s 
before the board at the same time seek
ing, i n d i f f e r e n t ways, to solve the same 
problem may well be a f a c t u a l circum
stance which removes the duty of the 
board from the m i n i s t e r i a l category. In 
view of our ultimate holding, we do not 
pass upon the mandatory nature of the 
statute i n the present f a c t u a l s i t u a t i o n . 

In other words, unfortunately, the court has not d i r e c t l y 
addressed the necessity of requ i r i n g the boards to present the 
two separate bond issues at the same time. In t h i s p a r t i c u l a r 
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case, the board elected to select i t s p a r t i c u l a r bond issue 
i n excess of $800,000 four preceding times but never sub
mitted the c i t i z e n s bond issue for a lesser amount. The 
issue was whether the other bond issue of the c i t i z e n s at 
large should be submitted to the voters p r i o r to another bond 
issue endorsed by the board. 

The court declared that mandamus w i l l issue to correct an 
abuse of d i s c r e t i o n c i t i n g M i l l e r v. Hannah, 221 N.W. Iowa 56, 
62, 265 N.W. 127, 130, i n which the court quoted 18 R.C.L. 126 
section 69, which states as follows: 

It i s not accurate to say that the writ 
w i l l not issue to control d i s c r e t i o n , 
for i t i s w e l l - s e t t l e d that i t may issue 
to correct an abuse of d i s c r e t i o n . . . 
or such an evasion of p o s i t i v e duty, as 
to amount to a v i r t u a l r e f u s a l to perform 
the duty enjoined, and to act at a l l , iri 
contemplation of the law; and i n such case, 
a mandamus would a f f o r d a remedy where there 
were no other adequate remedies provided by 
law. See also Pierce v. Green, 229 Iowa 22, 
294 N.W. , TTT, 131 L.R. 1335, where the 
au t h o r i t i e s are extensively corrected. 

The court held that "the consistent f a i l u r e to recognize 
p l a i n t i f f s ' r i g h t to have an e l e c t i o n on the $500,000 bond issue 
constituted a r b i t r a r y and capricious action subject to r e l i e f 
by mandamus." Gibson, supra, 115. The court stated at 115 as 
follows: 

I f the board i s assumed to have d i s c r e t i o n 
to choose between the propositions contend
ing f o r submission to the voters, i t follows 
that the exercise of such d i s c r e t i o n should 
not be disturbed unless a cle a r abuse i s 
evident. But the d i s c r e t i o n i s not absolute. 
The desire of at l e a s t 25 percent of the l a s t 
v oting electorate was evidenced by the p e t i 
tions f i l e d . Record evidence subsequent to 
the f i l i n g of the f i r s t p e t i t i o n s shows that 
the large bond issues have now been submitted 
si x times and defeated s i x times, while 
p l a i n t i f f s ' p e t i t i o n s were being sidetracked. 
The seventh large bond issue e l e c t i o n has been 
hal t e d by action of t h i s court. I t i s not 
necessary to decide at what point the action 
of the board ceased to become a v a l i d exercise 
of d i s c r e t i o n and became an a r b i t r a r y and c a p r i 
cious r e f u s a l to submit the alternate proposi
t i o n . I t i s s u f f i c i e n t that such point has 
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passed. P l a i n t i f f s are e n t i t l e d to 
t h e i r day before the electorate. 
Under our bond issue laws i t i s the 
voters; not the board of education and 
not the courts, who must ultimately 
decide t h i s issue. P l a i n t i f f s ' p e t i 
t i o n i n acceptable statutory form could 
not v a l i d l y be ignored ad infinitum. 
[Emphasis supplied.] 

The existence of one bond issue f i l e d p r i o r to the other 
does not i n any way void the submission of a second bond 
issue and the court concluded that the d i s t r i c t must submit the 
$500,000 bond issue to the voters. But most s i g n i f i c a n t l y , 
the court noted at page 116 that of the three c i t i z e n s ' pro
posals, a l l three need not be submitted and that i t was within 
the d i s c r e t i o n of the board to submit the f i r s t proposal 
i n i t i a l l y , and i f that issue f a i l e d , a second proposal could 
be submitted from the c i t i z e n s . 

In e f f e c t , the court seemed to be saying that there i s 
great d i s c r e t i o n that l i e s within the school board to present 
the issues i n .any r a t i o n a l order they so select. The board may, 
i f i t wishes, present both bond issues at once or the board may 
make a r a t i o n a l determination, as t h i s case indicates, to present 
the f i r s t bond issue and i f that f a i l s , to present the second. 
Consequently, i t i s our opinion that i t i s l e g a l to have two 
separate referendum questions submitted on a single b a l l o t , or the 
board may present one bond issue p r i o r to the other, and i f 
the f i r s t f a i l s , they must timely submit the second b a l l o t or 
face a p o t e n t i a l mandamus action for a r b i t r a r y and capricious 
action. 

The remaining unanswered question deals with whether 
p e t i t i o n s can be eliminated for nonlegal reasons. In the case 
of Honohan, supra, at 601, i r r e g u l a r i t i e s r e l a t i n g to the p e t i t i o n 
for e l e c t i o n and the notice of e l e c t i o n were reviewed by the 
court. The taxpayers brought an act i o n against the school d i s t r i c t 
to enjoin the sale of bonds and were appealing an adverse r u l i n g 
of the l o c a l d i s t r i c t court to the Supreme Court. The Supreme 
Court held that the variance between the p e t i t i o n for and notice 
of the e l e c t i o n f o r the stated purpose of constructing a new 
schoolhouse and school bond e l e c t i o n b a l l o t submitting the question 
of construction of the senior high school b u i l d i n g was a matter 
of substance f a t a l to the e l e c t i o n and that accordingly no 
school bonds could l a w f u l l y be issued. The court here again 
i n i t i a l l y c i t e d the t r a d i t i o n a l standard of review i n such cases: 
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[1,2] I. As a general rule mere 
i r r e g u l a r i t i e s i n the conduct of a school 
e l e c t i o n , or minor defects i n the form of 
a b a l l o t do not affe c t the r e s u l t of the 
el e c t i o n , but defects i n matters of sub
stance are f a t a l . Headington v. North 
Winneshiek Community School D i s t r i c t , 
254 Iowa 430, 117 N.W.2d 831, and 29 C.J.S. 
Ele c t i o n s § 173(2) b, page 482. Also, 
there must be substantial compliance with 
s p e c i f i c requirements as to form and con
tent of b a l l o t s , since they are mandatory. 
McLaughlin v. City of Newton, 189 Iowa 
556, 562-565, 178 N.W. 540, O'Keefe v. Hopp, 
210 Iowa 398, 405, 230 N.W. 876, Pennington 
v. Fairbanks, Morse & Company, 217 Iowa 1117, 
253 N.W. 60, State ex r e l . Warrington v. 
Community School D i s t r i c t of St. Ansgar, 
247 Iowa 1167, 1174, 78 N.W.2d 86, and 29 
C.J.S. Elections § 173(2) b page 483. 

In the court's analysis, i t was noted that §§ 263.3-.4, as 
established by the Legislature, required that at l e a s t the . 
purpose of the p e t i t i o n f o r the e l e c t i o n and notice of the 
el e c t i o n of such purpose be declared and i s mandatory. (See 
State ex r e l . Warrington v. Comm. School D i s t . of St. Ansgar, 
247 Iowa 1167, 1174, 78 N.W.2d 86 (Iowa 1956 ) and Hanson vT 
Henderson, 244 Iowa 650, 665, 56 N.W.2d 59 (Iowa 1952 ). The 
court held that the use of the term "schoolhouse" i n the p e t i t i o n 
was unusually vague and that i t would not knowingly inform the 
pub l i c as to whether an elementary or secondary schoolhouse were 
being b u i l t and that such notice d i d not declare with s p e c i f i c i t y 
the exact nature of the construction. 

Even though the court made t h i s f i n d i n g , the court was quick 
to point out that measures not always be set out s p e c i f i c a l l y . 
At page 604, Honahan, supra., the court stated as follows: 

[5] While the public measure need not 
always be set f o r t h " i n haec verba", 
there must s t i l l be substantial compliance 
with the relevant statutes. Such compliance 
with express statutory requirements was 
t o t a l l y lacking i n the case before us. 
[Emphasis supplied.] 
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In conclusion, the courts w i l l look to the substantial 
compliance with Ch. 262, The Code 1981, c i t e d above and, as 
long as that i s complied with, "nonlegal issues" should not 
eliminate p e t i t i o n s from ultimate vote. Further, i t i s 
within the d i s c r e t i o n of the board to conduct a timely 
e l e c t i o n with two l e g a l l y s u f f i c i e n t proposals being presented, 
or the board may consider one bond issue per e l e c t i o n , but i f the 
f i r s t bond issue i s rejected, the other q u a l i f i e d issue should 
be submitted shortly thereafter. 

HOWARD 0. HAGEN 
Assistant Attorney General 

HOH:sh 



CRIMINAL LAW; IMPLIED CONSENT: §§148C.1(6), 148C.4, 321B.1, 
321B.4, The Code 1981. A physician's assistant has s u f f i c i e n t 
t r a i n i n g in the withdrawal of blood to be considered a "medical 
technologist" within the contemplation of §321B.4. Therefore, a 
physician's assistant i s q u a l i f i e d to withdraw a blood sample for 
the purpose of determining a l c o h o l i c content. (Mull to Saur, 
Fayette County Attorney, 5/1/81) #81-5-2(L) 

May 1, 1981 

Mr. W. Wayne Saur 
Fayette County Attorney 
120 East Charles 
Oelwein, IA 50662 

Dear Mr. Saur: 

You have requested an opinion of the Attorney General on 
"whether a physician's assistant can be used to withdraw a blood 
specimen for the purpose of determining the al c o h o l i c content of 
a person's blood." In our opinion, a physician's assistant has 
s u f f i c i e n t training i n the withdrawal of blood to be considered a 
"medical technologist" within the contemplation of §321B.4. 
Therefore, a physician's assistant i s q u a l i f i e d to withdraw a 
blood sample for the purpose of determining a l c o h o l i c content. 

Section 321B.4, The Code 1981, provides in relevant part 
that: 

Only a licensed physician, or a medical 
technologist or registered nurse designated 
by a licensed physician as his representa
t i v e , acting at the written request of a 
peace o f f i c e r may withdraw such body sub
stances for the purpose of determining the 
al c o h o l i c content of the person's blood. 

Only the following three categories of persons are sp e c i f i e d 
to withdraw blood under the implied consent law: licensed 
physicians, medical technologists, and registered nurses. A 
respectable argument can be made that a physician's assistant i s 
not within the sp e c i f i e d categories of persons authorized to 
withdraw blood under §321B.4. Statutory construction, however, 
may be used when a statute is ambiguous and reasonable minds may 
be uncertain as to i t s meaning. State v. Schlemme, 301 N.W.2d 
721, 723 (Iowa 1981). Reasonable minds could d i f f e r as to the 
meaning of the term "medical technologist." 
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The statute must be construed in l i g h t of the language used 
and the purpose of the l e g i s l a t i o n . State v. One Certain 
Conveyance, 1971 Honda 350, 211 N.W.2d 297, 299 (Iowa 1973). 
Section 321B.1, The Code 1981, states "that the provisions of 
thi s chapter are necessary in order to control a l c o h o l i c 
beverages and aid the enforcement of laws prohibiting operation 
of a motor vehicle while under the influence of an a l c o h o l i c 
beverage." The general purpose of the implied consent law i s 'to 
reduce the holocaust on our highways part of which is due to the 
drive r who imbibes to fr e e l y of intoxicating l i q u o r . ' " State v. 
Schlemme, 301 N.W.2d 721, 723 (Iowa 1981). 

In State v. Schlemme, 301 N.W.2d 721 (Iowa 1981), the court 
held that the implied consent statute does not require the 
arresting o f f i c e r to be the o f f i c e r who invokes the implied 
consent procedure. The court noted that: 

. . . we have adhered to the general purposes 
of the chapter and allowed admission of 
evidence when objections based upon s p e c i f i c 
lack of foundation requirements did not 
endanger the defendant's health or did not 
endanger the accuracy of the te s t . See, 
e.g., Schmoldt v. Stokes, 275 N.W.2d at 210 
(when~original arresting o f f i c e r did not 
demand te s t , subsequent q u a l i f i e d o f f i c e r who 
rearrested defendant could request t e s t ) ; 
State v. Winquist, 247 N.W.2d 256, 259 (Iowa 
1976)("medical technologist" as used in 
statute dependent upon training as microbio
l o g i s t and experience in withdrawal of blood 
and not technical requirement of c e r t i f i c a 
tion by American Society of C l i n i c a l 
Pathologists); Janson v. Fulton, 162 N.W.2d 
at 441-42 (language in statute requiring 
physician, medical technologist, or 
registered nurse designated by licensed 
physician to withdraw "body substances" does 
not prevent peace o f f i c e r from taking urine, 
breath, or s a l i v a sample as l e g i s l a t u r e did 
not intend l i t e r a l construction); Severson v. 
Sueppel, 260 Iowa at 1174, 152 N.W.2d at 284 
(peace o f f i c e r who did not see defendant 
drive may rely on observations of other peace 
o f f i c e r s for reasonable grounds to believe 
that he was g u i l t y of offense). 
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Section 148C.1(6), The Code 1981, states in relevant part 
that: 

'Physician's a s s i s t a n t 1 means a person who 
has successfully completed an approved 
program or i s otherwise found to be q u a l i f i e d 
as a physician's ass i s t a n t and is approved by 
the board to perform medical services under 
the supervision of one or more physicians 
approved by the board to supervise such 
ass i s t a n t . 

Section 148C.4, The Code 1981, provides in part that "[a] 
physician's assistant may perform medical service when such 
services are rendered under the supervision of a licensed 
physician or physicians approved by the board." 

Drawing blood samples is one of the medical services which a 
physician's assistant is trained to perform. 470 I.A.C. 
§136.5(1) provides in relevant part as follows: 

. . . The high degree of r e s p o n s i b i l i t y an 
assistant to the primary care physician may 
assume, requires that [at] the conclusion of 
his formal education he possess the know
ledge, s k i l l s and a b i l i t i e s necessary to 
provide those services appropriate to the 
primary care setting. These services would 
include, but need not be limited to, the 
following: 

* * * 

(b) Performance or assistance in performance 
of routine laboratory and related studies as 
appropriate for a s p e c i f i c practice s e t t i n g , 
such as the drawing of blood samples, perfor
mance of urinalyses, and the taking of el e c 
trocardiographic tracings. [Emphasis added.] 

Dorland's I l l u s t r a t e d Medical Dictionary, (25th ed. 1974) at 1543 
defines "technologist" as "technician." "Technician" i s defined 
as "a person trained in and expert in the performance of 
technical procedures." A physician's assistant i s trained in the 
withdrawal of blood and is a "technologist" in that sense. 

In both the cases of State v. Snyder, 203 N.W.2d 280 (Iowa 
1972) and State v. Winquist, 247 N.W.2d 256 (Iowa 1976), the 
court held that a medical technologist under §321B.4 does not 
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need to meet the academic requirements for c e r t i f i c a t i o n by the 
American Society of C l i n i c a l Pathologists. In Winquist, the 
court reasoned that: 

. . . we said the purpose of requiring 
c e r t a i n q u a l i f i c a t i o n s of those authorized to 
draw blood was to protect the health of the 
i n d i v i d u a l , to guard against i n f e c t i o n and 
pain, and to assure the accuracy of the test. 
We held that a person could possess these 
q u a l i f i c a t i o n s and be a medical technologist 
within the meaning of Code §321B.4 without 
having the educational background required 
fo r c e r t i f i c a t i o n by the American Society of 
C l i n i c a l Pathologists. Id. at 285. The 
question i s one of tr a i n i n g in withdrawal of 
blood. 

Unlike the s i t u a t i o n of physicians and 
registered nurses, the Code does not provide 
for state l i c e n s i n g of medical technologists. 
Nor do statutory educational or training 
standards e x i s t . The test to determine 
whether a person holding himself out as a 
medical technologist is a medical technolo
g i s t within the meaning of Code §321B.4 i s 
whether a s a t i s f a c t o r y showing can be made 
that he has s u f f i c i e n t t r a i n i n g in the with
drawal of blood to accomplish the l e g i s l a t i v e 
objectives of protecting the indiv i d u a l ' s 
health, guarding against i n f e c t i o n and pain, 
and assuring the accuracy of the test, a l l in 
accordance with accepted medical standards. 
. . . The concern i s with the competence of 
the person withdrawing the blood rather than 
with an occupational l a b e l he may have been 
awarded by a private association. [Emphasis 
added.] 

247 N.W.2d at 258-259. 

We are persuaded by the rationale of Winquist. The 
physician's a s s i s t a n t has s u f f i c i e n t t r a i n i n g in the withdrawal 
of blood to guard the health of the ind i v i d u a l by protecting 
against i n f e c t i o n and pain and to assure the accuracy of the 
te s t . In our opinion, a physician's assistant has adequate 
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training to be considered a "medical technologist" within the 
meaning of §321B.4. Therefore, a physician's assistant is 
q u a l i f i e d to withdraw a blood sample for the purpose of 
determining a l c o h o l i c content. 

Sincerely, 

Richard E. Mull 
Assistant Attorney General 



INCOMPATIBILITY OF OFFICE; CONFLICT OF INTEREST. Iowa 
Const. A r t . I l l , § 22. A s t a t e l e g i s l a t o r i s not barred by 
e i t h e r A r t i c l e I I I , § 22 of the Iowa C o n s t i t u t i o n or the 
d o c t r i n e of i n c o m p a t i b i l i t y of o f f i c e s from s e r v i n g as an 
uncompensated member of a l o c a l board of t r a n s i t t r u s t e e s . 
The l e g i s l a t o r must e x e r c i s e d i s c r e t i o n to avoid any con
f l i c t of i n t e r e s t t h a t could develop i n a p a r t i c u l a r 
s i t u a t i o n . (Stork to O'Kane, State Representative, 6/18/81) 
#81-6-12(L) 

June 18, 1981 

Honorable James D. O'Kane 
State Representative 
1815 Rebecca S t r e e t 
Sioux C i t y , Iowa 51103 
Dear Representative O'Kane: 

You have requested an o p i n i o n as to whether you, as a 
s t a t e l e g i s l a t o r , may be appointed t o serve on the Sioux 
C i t y Board of T r a n s i t Trustees. We understand that the 
members of t h i s Board are appointed by the C i t y C o u n c i l 
pursuant to l o c a l ordinance, r e c e i v e no compensation, and 
have general r e s p o n s i b i l i t y f o r the o p e r a t i o n of the m u n i c i 
p a l t r a n s i t system. We f u r t h e r understand t h a t the Board 
has a u t h o r i t y over the r e c e i p t and expenditure of s t a t e 
funds, which become a v a i l a b l e to the c i t y through a l e g i s 
l a t i v e a p p r o p r i a t i o n administered by the Iowa Department of 
T r a n s p o r t a t i o n . 

A r t i c l e I I I , § 22 of the Iowa C o n s t i t u t i o n provides:. 
No person h o l d i n g any l u c r a t i v e o f f i c e 

under the U n i t e d S t a t e s , or t h i s S t a t e , or 
any other power, s h a l l be e l i g i b l e to h o l d 
a seat i n the General Assembly; but o f f i c e s 
i n the m i l i t i a , to which there i s attached 
no annual s a l a r y , or the o f f i c e of j u s t i c e 
of the peace, or postmaster whose compen
s a t i o n does not exceed one hundred d o l l a r s 
per annum, or notary p u b l i c , s h a l l not be 
deemed l u c r a t i v e . 
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E a r l i e r opinions of t h i s o f f i c e have c l e a r l y i n d i c a t e d that 
t h i s p r o v i s i o n bars a l e g i s l a t o r only from a c c e p t i n g a 
" l u c r a t i v e " o f f i c e , which i n v o l v e s payment of compensation 
f o r s e r v i c e s rendered. 1976 Op.Att'yGen. 791; 1975 Op.Att'yGen. 
545; 1970 Op.Att'yGen. 763. You have i n d i c a t e d t h a t a 
member of the Board of T r a n s i t Trustees r e c e i v e s no compen
s a t i o n . A c c o r d i n g l y , A r t i c l e I I I , § 22, would not b a r a 
l e g i s l a t o r from s e r v i n g on the board. 

We have l o c a t e d no s t a t u t e which bars a l e g i s l a t o r from 
a l s o s e r v i n g on a l o c a l board of t r a n s i t t r u s t e e s . Such 
concurrent s e r v i c e must, however, a l s o be considered i n 
l i g h t of common law d o c t r i n e s concerning i n c o m p a t i b i l i t y of 
o f f i c e and c o n f l i c t of i n t e r e s t . 

I f a person, w h i l e occupying one p u b l i c o f f i c e , accepts 
another incompatible w i t h the f i r s t , he/she i p s o f a c t o 
vacates the f i r s t o f f i c e , and h i s / h e r t i t l e i s thereby 
terminated without any other a ct or proceeding. S t a t e ex r e l . 
LeBuhn v. White, 257 Iowa 606, 609, 133 N.W.2d 903, 904 
(1965). In order f o r the i n c o m p a t i b i l i t y d o c t r i n e t o apply, 
a person must simultaneously h o l d two p u b l i c o f f i c e s . 
Op.Att'yGen. #79-6-5. The Iowa Supreme Court has h e l d that 
f i v e e s s e n t i a l elements are r e q u i r e d to make p u b l i c employ
ment a p u b l i c o f f i c e : 

1. The p o s i t i o n must be created by the con
s t i t u t i o n or l e g i s l a t u r e or through a u t h o r i t y con
f e r r e d by the l e g i s l a t u r e . 

2. A p o r t i o n of the sovereign power of 
government must be delegated to tha t p o s i t i o n . 

3. The du t i e s and powers must be d e f i n e d , 
d i r e c t l y or i n d i r e c t l y , by the l e g i s l a t u r e or 
through l e g i s l a t i v e a u t h o r i t y . 

4. The d u t i e s must be performed inde
pendently and without c o n t r o l of a s u p e r i o r 
power other than the law. 

5. The p o s i t i o n must have some permanency 
and c o n t i n u i t y , and not be only temporary and 
o c c a s i o n a l . 
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State v. T a y l o r , 260 Iowa 634, 144 N.W.2d 289, 292 (1967). 
Pursuant to the p r o v i s i o n s contained i n A r t i c l e I I I of the 
Iowa C o n s t i t u t i o n , a s t a t e r e p r e s e n t a t i v e c l e a r l y occupies a 
p u b l i c o f f i c e under the above elements. L i k e w i s e , the Sioux 
C i t y ordinance governing the Board of T r a n s i t Trustees 
i n d i c a t e s t h a t the members of the Board do have sovereign 
and independent powers and duties as w e l l as c o n t i n u i t y i n 
o f f i c e . A d d i t i o n a l l y , the Board i s created, and i t s powers 
and du t i e s are defined, through a u t h o r i t y conferred by the 
l e g i s l a t u r e . Iowa Const, a r t . I l l , § 38A. Since the p o s i t i o n s 
of l e g i s l a t o r and t r a n s i t t r u s t e e do i n v o l v e two p u b l i c 
o f f i c e s , the d o c t r i n e of i n c o m p a t i b i l i t y does apply. J o i n t 
s e r v i c e i n the p o s i t i o n s may be examined i n l i g h t of the 
f o l l o w i n g standards e s t a b l i s h e d by the Iowa Supreme Court: 

The p r i n c i p a l d i f f i c u l t y t h a t has confronted 
the courts i n cases of t h i s k i n d has been to 
determine what c o n s t i t u t e s i n c o m p a t i b i l i t y 
of o f f i c e s , and the consensus of j u d i c i a l 
o p i n i o n seems to be that the question must 
be determined l a r g e l y from a c o n s i d e r a t i o n 
of the duties of each, having., i n so doing, 

• a due regard to the p u b l i c i n t e r e s t . i t i s 
g e n e r a l l y s a i d that i n c o m p a t i b i l i t y does 
not depend upon the i n c i d e n t s of the o f f i c e , 
as upon p h y s i c a l i n a b i l i t y to be engaged i n 
the d u t i e s of both at the same time. Bryan 
v. C a t e l l , supra. But t h a t the t e s t of incom
p a t i b i l i t y i s whether there i s an i n c o n s i s t e n c y 
i n the f u n c t i o n s of the two, as where one i s 
subordinate to the other "and subject i n some 
degree to i t s r e v i s o r y power," or where the 
du t i e s of the two o f f i c e s "are i n h e r e n t l y 
i n c o n s i s t e n t and repugnant." State v. Bus, 
135 Mo. 338, 36 S.W. 639, 33 L.R.A. 616; 
Attorney General v. Common Cou n c i l of 
D e t r o i t , supra. [112 Mich. 145, 70 N.W. 
450, 37 L.R.A. 211]; State v. Goff, 15 R.I. 
505, 9 A. 226, 2 Am.St.Rep. 921. A s t i l l 
d i f f e r e n t d e f i n i t i o n has been adopted by 
s e v e r a l c o u r t s . I t i s h e l d that incompati
b i l i t y of o f f i c e e x i s t s "where the nature 
and d u t i e s of the two o f f i c e s are such as 
to render i t improper from c o n s i d e r a t i o n s 
of p u b l i c p o l i c y , f o r an incumbent to r e t a i n 
both". 
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State ex r e l . Crawford v. Anderson, 155 Iowa 271, 273, 136 
N.W. 128, 129 (1912); see a l s o , S tate ex r e l . LeBuhn v. 
White, 257 Iowa 606, 133 N.W.2d 903 (1965). 7 

The f u n c t i o n s of the Sioux C i t y Board of T r a n s i t Trustees 
are not subordinate t o , or dependent upon, l e g i s l a t i v e 
a u t h o r i t y . Moreover, the duties of a s t a t e r e p r e s e n t a t i v e 
are p l a i n l y d i s t i n c t from those of a t r a n s i t t r u s t e e as set 
f o r t h i n Sioux C i t y Ordinances, ch. 2.30. L e g i s l a t i v e funds 
are a p p r o p r i a t e d to the State Department of T r a n s p o r t a t i o n 
f o r d i s t r i b u t i o n , i n p a r t , to the Board of T r a n s i t Trustees, 
which then a l l o c a t e s the funds f o r expenditure. The l e g i s 
l a t u r e does not, however, e x e r c i s e any r e v i s o r y power over 
the Board's a u t h o r i t y i n t h i s regard. A c c o r d i n g l y , we 
conclude t h a t the d u t i e s of a s t a t e l e g i s l a t o r and t r a n s i t 
t r u s t e e are not i n h e r e n t l y i n c o n s i s t e n t and repugnant to 
e s t a b l i s h l e g a l o b j e c t i o n based upon i n c o m p a t i b i l i t y of 
o f f i c e s . 

The nature of a c o n f l i c t of i n t e r e s t must be d i s t i n g u i s h e d 
from t h a t concerning i n c o m p a t i b i l i t y of o f f i c e s . The former , 
does not a f f e c t an i n d i v i d u a l ' s a b i l i t y to s e r v e . c o n c u r r e n t l y 
i n two p o s i t i o n s . Rather, i t g e n e r a l l y voids both the vote 
of the i n d i v i d u a l having the c o n f l i c t on the matter under 
c o n s i d e r a t i o n and the r e s u l t reached by the p u b l i c body on 
the matter, r e g a r d l e s s of whether the i n d i v i d u a l ' s vote was 
needed to o b t a i n t h a t r e s u l t . Wilson v. Iowa C i t y , 165 
N.W.2d 813, 820 (Iowa 1969). In-order to avo i d these conse
quences, an i n d i v i d u a l having a p o t e n t i a l c o n f l i c t of i n t e r e s t 
must at l e a s t a b s t a i n from a vote on any matter i n which the 
c o n f l i c t may e x i s t . 

A c o n f l i c t of i n t e r e s t may develop whenever a person 
s e r v i n g i n p u b l i c o f f i c e may ga i n p r i v a t e advantage, f i n a n c i a l 
or otherwise, from such s e r v i c e . A c c o r d i n g l y , the Iowa 
Supreme Court has s t a t e d as f o l l o w s : 

We doubt i f any r u l e of law has more long
e v i t y than t h a t which condemns c o n f l i c t 
between the p u b l i c and p r i v a t e i n t e r e s t s 
of governmental o f f i c i a l s and employees 
nor any which has been more c o n s i s t e n t l y 
and r i g i d l y a p p l i e d . 
The h i g h standards which the p u b l i c r e q u i r e s 
of i t s servants were set by common law and 
adopted l a t e r by s t a t u t e . I t i s almost 

i 
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u n i v e r s a l l y held that such statutes are 
merely declaratory of the common law. 
[Citations omitted]. 

These rules, whether common law or statutory, 
are based on moral p r i n c i p l e s and p u b l i c 
p o l i c y . They demand complete l o y a l t y to the 
p u b l i c and seek to avoid subjecting a public 
servant to the d i f f i c u l t , and often insoluble, 
task of deciding between public duty and 
pri v a t e advantage. 

It i s not necessary that t h i s advantage be 
a f i n a n c i a l one. Neither i s i t required 
that there be a showing the o f f i c i a l sought 
or gained such a r e s u l t . It i s the p o t e n t i a l 
f o r c o n f l i c t of i n t e r e s t which the law 
desires to avoid. 

•A. J-
/\ 7C /\ 

The employer-employee r e l a t i o n s h i p has 
. always been recognized as one source of 
possible c o n f l i c t of. i n t e r e s t . It would 
perhaps be more accurate to describe t h i s , 
as some writers have done, as a c o n f l i c t 
of duties rather than c o n f l i c t of i n t e r e s t . 
When one i s committed to give l o y a l t y and 
dedication of e f f o r t to both his p u b l i c 
o f f i c e and h i s private employer, when the 
i n t e r e s t s of those two may c o n f l i c t , one 
i s faced with pressures and choices to 
which no public servant should be unneces
s a r i l y exposed. James v. City of Hamburg, 
supra; Town of Hartley v. Floete Lumber 
Co., 185 Iowa 861, 864, 865, 171 N.W. 183, 
185. [Emphasis i n o r i g i n a l ] . 

Wilson v. Iowa City, 165 N.W.2d 813, 819, 833 (Iowa 1969). 
In the Wilson case, c e r t a i n c i t y councilmen were determined 
to have c o n f l i c t s of i n t e r e s t under the applicable statute 
because they had voted to bring a c e r t a i n area within an 
urban renewal project when they knew that the area included 
property i n which they had an ownership i n t e r e s t . The 
c o n f l i c t of one councilman, however, was based e n t i r e l y upon 
his employment by another public body, i . e . the University 
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of Iowa, which owned property i n the urban renewal area and 
was " v i t a l l y i n t e r e s t e d " i n the p r o j e c t . Id. at 821. This 
councilman had h e l d v a r i o u s p o s i t i o n s of t r u s t and.responsi
b i l i t y w i t h the U n i v e r s i t y . At the time he became a member 
of the c i t y c o u n c i l , he was d i r e c t o r .of the alumni o f f i c e . 
Soon a f t e r h i s e l e c t i o n , he was made d i r e c t o r of community 
r e l a t i o n s f o r the U n i v e r s i t y . The Court noted that the 
U n i v e r s i t y was openly i n f a v o r of the urban renewal p r o j e c t 
and would be b e n e f i c i a l l y a f f e c t e d by i t . The Court then 
concluded t h a t the councilman-employee of the U n i v e r s i t y d i d 
have a d i s q u a l i f y i n g i n t e r e s t under the c o n f l i c t of i n t e r e s t 
s t a t u t e , p a r t i c u l a r l y because of h i s " p o s i t i o n of i n f l u e n c e 
as d i r e c t o r of community r e l a t i o n s , the very department w i t h 
which the c i t y would dea l i n case of matters of mutual 
i n t e r e s t to the U n i v e r s i t y and the c i t y . " Id. at 823. 

A l a t e r Supreme Court d e c i s i o n a p p l i e d the Wilson 
r a t i o n a l e to s e r v i c e by e l e c t e d l o c a l o f f i c i a l s on a l o c a l 
p u b l i c board. Goreham v. Pes Moines M e t r o p o l i t a n Area 
S o l i d Waste Agency, 279 N.W.2d 449 (Iowa 1970), i n v o l v e d a 
d e c l a r a t o r y a c t i o n to determine the r i g h t s of property 
owners of a m e t r o p o l i t a n area and the status of a s o l i d 
waste agency created by an intergovernmental agreement 
pursuant to Chapter 28E, The Code 1981. The agreement 
provided t h a t the governing body of the s o l i d waste agency 
would be comprised of e l e c t e d r e p r e s e n t a t i v e s of the governing 
body of each p a r t i c i p a t i n g governmental j u r i s d i c t i o n , or 
t h e i r designated s u b s t i t u t e s . One i s s u e on appeal was 
whether such an agreement v i o l a t e d p u b l i c p o l i c y due to the 
apparent, c o n f l i c t i n g i n t e r e s t s of the s o l i d waste agency and 
the i n d i v i d u a l l o c a l governments. The Court concluded: 

A p p e l l a n t s f u r t h e r contend that the agree
ment c r e a t i n g the Agency i s c o n t r a r y to 
p u b l i c p o l i c y t o the extent that i t permits 
e l e c t e d o f f i c i a l s of the member m u n i c i p a l i t i e s 
to serve on the governing board of the Agency. 
They argue t h a t the i n t e g r i t y of repre
s e n t a t i v e government demands tha t the admini
s t r a t i v e o f f i c i a l s should be able to e x e r c i s e 
t h e i r judgment f r e e from the o b j e c t i o n a b l e 
pressure of c o n f l i c t i n g i n t e r e s t s . We agree 
w i t h t h a t p r o p o s i t i o n , but do not b e l i e v e 
i t appears here th a t these members of the 
Agency board are i n such a p o s i t i o n . I t 
i s conceded th a t here there i s nothing to 
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i n d i c a t e a p e r s o n a l pecuniary i n t e r e s t of 
those r e p r e s e n t a t i v e s i s i n v o l v e d such as 
appears i n Wilson v. Iowa C i t y , Iowa. 165 
N.W.2d 813, 820. 
Although the members of the board understand
ably w i l l want to keep the rates t h e i r con
s t i t u e n t s must pay as low as p o s s i b l e , they 
are w e l l aware that r a t e s must be maintained 
s u f f i c i e n t to meet the Agency's cost f o r 
such s e r v i c e s . This i s not such a c o n f l i c t 
of i n t e r e s t as to be co n t r a r y to p u b l i c p o l i c y 
o r f a t a l to the agreement. 
In p assing on t h i s q u e s t i o n the t r i a l c o urt 
s a i d , "inasmuch as each r e p r e s e n t a t i v e i s on 
the board p r i m a r i l y to serve as spokesman 
f o r the p a r t i c u l a r m u n i c i p a l i t y or p o l i t i c a l 
s u b d i v i s i o n he r e p r e s e n t s , ( i t could) * * * 
see no c o n f l i c t of i n t e r e s t such as would 
l i k e l y a f f e c t h i s i n d i v i d u a l judgment by 
v i r t u e of h i s st a t u s as an e l e c t e d o f f i c i a l . " 
I t p o i n t e d out no compensation i s provided 
f o r such s e r v i c e and the r e p r e s e n t a t i v e 
serves at the pleasure of h i s m u n i c i p a l i t y 
or p o l i t i c a l s u b d i v i s i o n . We agree w i t h 
the t r i a l c o u r t . 

In the recent case of Wilson v. Iowa C i t y , 
supra, we discussed the i s s u e of c o n f l i c t 
of i n t e r e s t and h e l d , where i t appeared the 
o f f i c i a l had a p e r s o n a l i n t e r e s t , e i t h e r 
a c t u a l or i m p l i e d , he would be d i s q u a l i f i e d 
t o vote on a m u n i c i p a l p r o j e c t - - i n that 
case, urban renewal. No such i n t e r e s t would 
appear i n connection w i t h t h i s p r o j e c t u n l e s s 
some l i t i g a t i o n would occur between the 
m u n i c i p a l i t y he represents and the Agency, 
i n which event the c o n t r a c t i t s e l f provides 
f o r a r b i t r a t i o n procedures. We conclude 
there i s no m e r i t i n t h i s assignment. 

Id. at 462. The Court i n t h i s case appears to p l a c e emphasis 
on the f a c t t h a t a p u b l i c o f f i c i a l s e r v i n g on two l o c a l 
p u b l i c boards, which may have somewhat d i f f e r i n g i n t e r e s t s 
or concerns, does not b e n e f i t p e r s o n a l l y from such s e r v i c e , 
e s p e c i a l l y absent any p o s s i b i l i t y f o r personal f i n a n c i a l 
advantage. 
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The r a t i o n a l e of Wilson and Goreham may be a p p l i e d to 
the s i t u a t i o n of a l e g i s l a t o r s e r v i n g on a l o c a l a p p o i n t i v e 
board or commission such as the Board of T r a n s i t Trustees i n 
Sioux C i t y . We b e l i e v e t h a t Goreham does l i m i t somewhat the 
broad language i n Wilson when a p p l i e d to t h i s s i t u a t i o n . 
A c c o r d i n g l y , a l e g i s l a t o r does not have a c o n f l i c t of i n t e r e s t 
s o l e l y because he/she serves on a l o c a l a p p o i n t i v e board or 
commission. Nor would a c o n f l i c t r e s u l t s o l e l y because the 
l e g i s l a t o r may vote on a matter i n two d i f f e r e n t c a p a c i t i e s . 
An o b j e c t i o n may a r i s e , however, i f the l e g i s l a t o r w i l l g a i n 
any type of p r i v a t e , p e r s o n a l advantage from r e n d e r i n g a 
d e c i s i o n i n e i t h e r c a p a c i t y . 

In summary, a l e g i s l a t o r may serve as a member of the 
Sioux C i t y Board of T r a n s i t Trustees but should e x e r c i s e 
d i s c r e t i o n to av o i d any c o n f l i c t of i n t e r e s t that may 
develop i n a p a r t i c u l a r s i t u a t i o n . 

Very t r u l y yours, 

FRANK J ySTORK A s s i s t a n t Attorney General 

F J S i r c p 



LAW ENFORCEMENT, POLICEMEN AND FIREMEN, SHERIFF: Reserve 
peace, o f f i c e r s — §§ 4.1(18), 80D.1, 80D.8, 80D. 9, 337.1, 
The Code 1981. The requirement t h a t r e s e r v e peace o f f i c e r s 
serve as peace o f f i c e r s o n l y "under the d i r e c t i o n of r e g u l a r 
peace o f f i c e r s " means t h a t the s u p e r v i s o r y r e g u l a r o f f i c e r s 
must have knowing c o n t r o l of the subordinate r e s e r v e o f f i c e r s . 
"Under the d i r e c t i o n of r e g u l a r peace o f f i c e r s " does not 
r e q u i r e t h a t r e s e r v e o f f i c e r s be p h y s i c a l l y accompanied by 
r e g u l a r o f f i c e r s a t a l l times. Knowing c o n t r o l o f r e s e r v e 
o f f i c e r s by r e g u l a r o f f i c e r s may be e x e r c i s e d through r a d i o 
c o n t a c t . (Richard t o Rush, S t a t e Senator and H a l l , S t a t e 
R e p r e s e n t a t i v e , 6/16/81) #81-6-9 

June 16, 1981 

The Honorable Bob Rush 
S t a t e Senator 
The Honorable Hurley H a l l 
S t a t e R e p r e s e n t a t i v e 
Statehouse 
L O C A L 
Dear Senator Rush and R e p r e s e n t a t i v e H a l l : 

You have requested an o p i n i o n of the a t t o r n e y g e n e r a l 
r e g a r d i n g s e c t i o n 80D.9, The Code 1981. That s e c t i o n p r o v i d e s 
i n p e r t i n e n t p a r t : 

Reserve peace o f f i c e r s s h a l l be sub
o r d i n a t e t o r e g u l a r peace o f f i c e r s , 
[and] s h a l l not serve as peace o f f i c e r s 
u n l e s s under the d i r e c t i o n of r e g u l a r 
peace o f f i c e r s . ". '. '. (Emphasis added.) 

With r e s p e c t t h e r e t o , you have r a i s e d t h e f o l l o w i n g s p e c i 
f i c q u e s t i o n s : 

1. Does the phrase "under the d i r e c t i o n 
of r e g u l a r peace o f f i c e r s ' mean t h a t the 
r e s e r v e peace o f f i c e r must l i t e r a l l y be 
accompanied by a r e g u l a r peace o f f i c e r 
a t a l l times when s e r v i n g as a peace 
o f f i c e r f o r the purpose of s e c t i o n 8 0D.9? 
2. Would maintenance of r a d i o c o n t a c t be
tween r e g u l a r and r e s e r v e peace o f f i c e r s 
c o n s t i t u t e 'under the d i r e c t i o n o f r e g u l a r 
peace o f f i c e r s ' f o r purpose of s e c t i o n 
80D.9? 
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We w i l l answer your questions i n the order presented. 

Chapter 80D i s a recent addition to the laws of Iowa. 
Enacted by the 1980 session of the 68th General Assembly, 
i t constitutes a formalization of the t r a d i t i o n a l practice 
of employing persons as adjunct law enforcement o f f i c e r s . 
This practice has been detailed i n several prior opinions 
of this o f f i c e . See 1972 Op.Att'yGen. 605; 1978 Op.Att'y 
Gen. 822; 1978 Op.Att'yGen. 836. In 1978 Op.Att'yGen. 836, 
we opined that a county s h e r i f f ' s authority to appoint i r 
regular, special deputies and form posses was derived from 
section 4.1(18) and 337.1 of The Code. We also i d e n t i f i e d 
the duties and powers of such special deputies to include 
"keeping the peace, preventing crime,arresting persons, 
l i a b l e thereto, and executing process of law." This view 
i s i n accord now with section 80D.1, The Code 1981, which 
states i n part: "A reserve peace o f f i c e r . . . has regular 
police powers while functioning as an agency's representa
t i v e and participates on a regular basis i n the agency's 
a c t i v i t i e s including those of crime prevention and control, 
preservation of the peace and enforcement of the law." 

Reserve peace o f f i c e r s are not, however, given a free 
hand i n the exercise of these powers. They are mere sub
ordinates who "act only i n a supplementary capacity to the 
regular force." Section 80D.8, The Code 1981. And under 
the section here i n question they may function only "under 
the direction of regular peace o f f i c e r s . " The scope of t h i 
direction has been discussed i n a prior l e t t e r opinion of 
this o f f i c e i n which the following was stated: 

The language i n section nine . . . should 
not be construed to l i m i t reserve peace 

' o f f i c e r a c t i v i t i e s to situations when 
they are under the direct supervision of 
a regular o f f i c e r . 

When construing a statute, the intent 
of the legislature should be the primary 
consideration. Hartman v. Merged Area VI 
Community College, 270 N.W.2d 822, 825 
(Iowa 1975). The clear intent of the 
General Assembly i s that reserve peace 
forces be an option existing for law en
forcement agencies to a s s i s t them i n the 
performance of their duties. Requiring 
the physical presence of a regular o f f i c e r 
at a l l times would tend to frustrate that 
intent. 
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Reading such a requirement i n t o the 
a c t would a l s o be i n c o n s i s t e n t w i t h the 
g e n e r a l l y accepted meaning of 'under the 
d i r e c t i o n o f . 1 That phrase i n d i c a t e s 
something s h o r t o f immediate s u p e r v i s i o n . 
Ross y. Long, 219 Iowa 471, 258 N.W. 94 
(1935). However, i t a l s o means more than 
' u l t i m a t e l y r e s p o n s i b l e t o . ' I t i n f e r s 
a requirement of knowing c o n t r o l by a 
s u p e r v i s o r y r e g u l a r peace o f f i c e r . 

Op.Att'yGen. #80-12-4(L) a t page 5. We adhere to t h i s pronounce 
ment i n our p r i o r l e t t e r o p i n i o n . The purpose of chapter 80D i s 
t o p r o v i d e an o p t i o n a l r e s e r v e f o r c e to a s s i s t the r e g u l a r f o r c e 
i n performing i t s d u t i e s . To r e q u i r e the d i r e c t , p h y s i c a l super 
v i s i o n of a r e g u l a r peace o f f i c e r a t a l l times would add t o 
r a t h e r than a l l e v i a t e the burdens of the r e g u l a r f o r c e . The 
standard of s u p e r v i s i o n i m p l i e d i n s e c t i o n 80D.9 i s t h a t of 
knowing c o n t r o l over a r e s e r v e o f f i c e r by a r e g u l a r o f f i c e r . 
Thus, i n response t o your f i r s t q u e s t i o n , the phrase "under the 
d i r e c t i o n of r e g u l a r peace o f f i c e r s " does not mean t h a t the 
r e s e r v e peace o f f i c e r must l i t e r a l l y be accompanied by a r e g u l a r 
peace o f f i c e r a t a l l times. 

The answer t o your second q u e s t i o n f o l l o w s l o g i c a l l y from 
our answer t o the f i r s t . The maintenance of r a d i o c o n t a c t be
tween r e g u l a r and r e s e r v e o f f i c e r s would c e r t a i n l y p r o v i d e a 
f a c i l e means of knowing c o n t r o l . Hence, such r a d i o c o n t a c t 
would p l a c e r e s e r v e o f f i c e r s "under the d i r e c t i o n of r e g u l a r 
peace o f f i c e r s " i n s a t i s f a c t i o n of s e c t i o n 80D.9, The Code 
1981.-

S i n c e r e l y , 

b j e 



TAXATION: S p e c i a l Assessments f o r P u b l i c Improvements Against 
Property Used and Assessed as A g r i c u l t u r a l Property - D e f e r r a l of 
In s t a l l m e n t Payments, § 3 8 4 . 6 2 ( 4 ) , The Code 1 9 8 1 . S e c t i o n 3 8 4 . 6 2 
( 4 ) requires that the owner of property subject to a s p e c i a l 
assessment f i l e a d e f e r r a l statement s i x months p r i o r to the date 
t h a t the assessment i n s t a l l m e n t i s due. (Kuehn to Danielson, 
A s s i s t a n t Cerro Gordo County Attorney, 6/16/81) #81-6-8(L) 

June 16, 1981 

Mr. Mark R. Danielson • • -, 
A s s i s t a n t Cerro Gordo County Attorney 
121 T h i r d S t r e e t , NW 
Mason C i t y , IA 50401 

Dear Mr. Danielson: 
You have requested an opinion of the Attorney General con

cerning the proper i n t e r p r e t a t i o n of the language " . . . up to 
s i x months before the assessment i n s t a l l m e n t i s due . . . " con
t a i n e d i n § 3 8 4 . 6 2 ( 4 ) , The Code 1 9 8 1 . Said s e c t i o n s t a t e s : 

An owner of property subject to an assess
ment that may be deferred may f i l e a statement 
at any time up to s i x months before the assess
ment i n s t a l l m e n t i s due s t a t i n g that a w r i t t e n 
request f o r deferment of such assessments i s 
f i l e d w i t h the c i t y c l e r k and that the e n t i r e 
l o t subject to such assessment has continued to 
be and i s s t i l l used and assessed as a g r i c u l 
t u r a l property. The c o l l e c t i o n of that i n 
s t a l l m e n t and any other unpaid p o r t i o n of the 
assessment s h a l l be deferred u n t i l the next 
J u l y 1 and subsequent i n s t a l l m e n t s may there
a f t e r be deferred i n the same manner f o r suc
c e s s i v e years i n which a statement i s f i l e d . 
(Emphasis supplied) 
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More s p e c i f i c a l l y , your question i s "whether the language 
'up to s i x months before the assessment i n s t a l l m e n t i s due' 
r e q u i r e s the statement to be f i l e d w i t h i n the s i x month p e r i o d 
immediately p r i o r to J u l y 1 or whether i t r e q u i r e s the statement 
to be f i l e d at l e a s t s i x months p r i o r to J u l y 1 ." I t i s our 
op i n i o n that the statement must be f i l e d by the l a t t e r date. 

I f the l e g i s l a t u r e had intended to r e q u i r e that the s t a t e 
ment be f i l e d w i t h i n the s i x month period immediately p r i o r to 
the J u l y 1 due date, the l e g i s l a t u r e would have s a i d " w i t h i n the 
s i x month p e r i o d before the assessment i n s t a l l m e n t i s due." 
Instead, the l e g i s l a t u r e s a i d ". . . up to s i x months before the 
assessment i n s t a l l m e n t i s due . . . ." 

Webster's New World D i c t i o n a r y of the American Language 1559 
(2nd C.Ed. 1972), defines the words "up to" to i n c l u d e : "up to 
[C o l l o q . ] . . . as f a r as [up to now, up to h i s hi p s ] . . . ." 
I t i s apparent that the l e g i s l a t u r e wanted to set a poin t i n time 
whereby a l l statements had to be f i l e d . Since the l e g i s l a t u r e 
choose to use the words "up t o " preceding the words " s i x months 
before the . . . i n s t a l l m e n t i s due", the l e g i s l a t u r e set the 
p o i n t i n time whereby a l l statements had to be f i l e d at s i x months 
p r i o r to the date the i n s t a l l m e n t i s due. 

To construe that the words "up to" should mean " w i t h i n " ( s i x 
months before the i n s t a l l m e n t i s due) would v i o l a t e the p r o p o s i 
t i o n that courts search f o r the l e g i s l a t i v e i n t e n t as shown by 
what the l e g i s l a t \ i r e s a i d r a t h e r than what i t might or should have 
s a i d . See Iowa R.App.P. 1 4 ( f ) ( 1 3 ) . 

Based upon the foregoing, i t i s the o p i n i o n of t h i s o f f i c e 
that §384.62(4) re q u i r e s that the owner of property subject to a 
s p e c i a l assessment f i l e a d e f e r r a l statement s i x months p r i o r to 
the date that the assessment i n s t a l l m e n t i s due. 

A s s i s t a n t Attorney General 



COUNTIES: SECONDARY ROADS: Chapters 17A and 306, §§ 306.3, 
306.4, 306.10 and 306.19, The Code 1981. A county, has 
a u t h o r i t y to c o n t r o l and r e s t r i c t access to the secondary 
roads w i t h i n i t s j u r i s d i c t i o n . I t i s not necessary f o r the 
board of s u p e r v i s o r s to adopt w r i t t e n c r i t e r i a f o r approval 
or d e n i a l of road access. (Fortney to C r i s w e l l , Warren 
County Attorney , 6/15/81) #81-6-6(L) 

June 15, 1981 

John W. C r i s w e l l 
Warren County Attorney 
Warren County Courthouse 
I n d i a n o l a , Iowa 50125 
Dear Mr. C r i s w e l l : 

You have requested an op i n i o n of the A t t o r n e y General 
regarding the a u t h o r i t y of a board of s u p e r v i s o r s to r e s t r i c t 
access to secondary roads. According to the i n f o r m a t i o n you 
have s u p p l i e d , Warren County has now adopted a r e s o l u t i o n 
which sets f o r t h the c r i t e r i a to be employed by the board i n 
making determinations r e l a t i n g to establishment of access 
roads. P r i o r to the adoption of t h i s r e s o l u t i o n , however, 
the board sought to have an access road vacated due to con
cern over s a f e t y . You i n q u i r e whether the county had auth
o r i t y to r e s t r i c t access to i t s secondary roads without 
e s t a b l i s h i n g w r i t t e n c r i t e r i a f o r approval or d e n i a l of a 
road access. 

Secondary roads, as defined by § 306.3(4), The Code 1981, 
are placed under the j u r i s d i c t i o n of the county. See § 306.4(2), 
The Code' 1981. The governing body i s given broad a u t h o r i t y by 
§ 306.10, The Code 1981, to a l t e r , vacate and c l o s e p o r t i o n s of 
the road system w i t h i n i t s j u r i s d i c t i o n . While the express 
language of § 306.10 does not give the governing agency auth
o r i t y over access p o i n t s , we are of the o p i n i o n t h a t such 
a u t h o r i t y can be i n f e r r e d from Chapter 306. S e c t i o n 306.19(1) 
pro v i d e s , i n p e r t i n e n t p a r t , that the governing agency has 
"power to purchase or i n s t i t u t e and m a i n t a i n proceedings f o r 
the condemnation of land necessary f o r highway drainage, or 
land c o n t a i n i n g g r a v e l or other s u i t a b l e m a t e r i a l f o r the 
improvement or maintenance of highways, together w i t h the nec
essary road access or r i g h t of access t h e r e t o . " S e c t i o n 306.19(1), 
when read i n c o n j u n c t i o n w i t h the broad grant of a u t h o r i t y found 
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i n § 306.10, e s t a b l i s h e s the j u r i s d i c t i o n of the county over 
p o i n t s of access on secondary roads. 1 

While we b e l i e v e that Chapter 306 confers a u t h o r i t y on 
a board of s u p e r v i s o r s to r e s t r i c t access to secondary roads, 
we hasten to p o i n t out that such e f f o r t s to r e g u l a t e should 
p r o p e r l y d i s t i n g u i s h between access roads e s t a b l i s h e d i n the 
f u t u r e and those already i n e x i s t e n c e . I t has been s t a t e d 
t h a t : 

* * * once a r i g h t of access v e s t s i n the 
landowner, i t i s regarded as one of the 
r i g h t s appurtenant to ownership which may 
not be appropriated * * * without compensa
t i o n . T h i s i s the case where access to a 
road i s cut o f f , a road i s vacated or 
abandoned, * * * a v i a d u c t i s e r e c t e d , or 
a bus stop i s created, so long as access to 
the property by means of a road, s t r e e t , 
or other p u b l i c l y owned property i s cut 
o f f or s u b s t a n t i a l l y impaired. 

Hoffman, Eminent Domain i n Iowa, Revised Ed., (1962), p. 22. 
While a landowner who i s deprived of an. e s t a b l i s h e d access 

may have a compensable i n t e r e s t , the Iowa co u r t s d i s t i n g u i s h 
between d e n i a l of a l l access to the highway i t s e l f and an a c t i o n 
by the governing body e l i m i n a t i n g a s p e c i f i c access route which 
r e s u l t s merely i n inconvenience to the landowner. See Braden 
v. Board of Supervisors of Pottawattamie Co., 261 Iowa 973, 
157 N.W.2d 123 (1968). 

We now proceed to the c e n t r a l q u e stion you r a i s e : may a 
governing agency r e g u l a t e and r e s t r i c t access t o highways w i t h 
out f i r s t adopting w r i t t e n c r i t e r i a ? We are of the o p i n i o n 
t h a t i t i s not necessary f o r the board of s u p e r v i s o r s to adopt 
w r i t t e n c r i t e r i a f o r approval or d e n i a l of road access. 

The broadest and most p e r v a s i v e requirement f o r the 
adoption of w r i t t e n standards or c r i t e r i a , sometimes known as 
" r u l e s " , i s found i n the Iowa A d m i n i s t r a t i v e Procedure Act, 
Chapter 17A, The Code 1981. The term " r u l e " , as d e f i n e d i n 
§ 17A.2(7), i s broad enough to encompass the c r i t e r i a by which 
a governing agency makes d e c i s i o n s r e g a r d i n g access to highways. 
The rulemaking requirements of the chapter are not, however, 

Chapter 306 has been h e l d to meet the c o n s t i t u t i o n a l r e q u i s i t e s 
of the Fourteenth Amendment to the United S t a t e s C o n s t i t u t i o n . 
C a h i l l v. Cedar County, 367 F.Supp. 39 (1973), a f f i r m e d 95 S.Ct. 
21, 419 U.S. 806, 42 L.Ed. 35. 
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a p p l i c a b l e to c o u n t i e s . Sections 17A.3-8 d e l i n e a t e the 
rulemaking process. These s e c t i o n s impose a v a r i e t y o f 
requirements on "agencies". An "agency", as d e f i n e d by 
§ 17A.2(1), e x p r e s s l y excludes "a p o l i t i c a l s u b d i v i s i o n of 
the s t a t e " , e.g., a county. Chapter 17A t h e r e f o r e imposes 
no rulemaking requirement as to c o n t r o l l i n g access to 
secondary roads. A review of other chapters of the Code, 
i n c l u d i n g Chapter 306 i t s e l f , f a i l s to d i s c l o s e such a 
requirement as w e l l . 

In summary, a county has a u t h o r i t y t o c o n t r o l and 
r e s t r i c t access to the secondary roads w i t h i n i t s j u r i s d i c t i o n , 
I t i s not necessary f o r the board of s u p e r v i s o r s to adopt 
w r i t t e n c r i t e r i a f o r approval or d e n i a l of road access. 

Yours t r u l y , 

DAVID M. FORTNEY 
A s s i s t a n t A t t o r n e d General 

DMF:sh 



EVIDENCE, JUDICIAL NOTICE, MUNICIPAL ORDINANCES: S e c t i o n 
622.62, The Code 1981. The " p r o p e r l y pleaded" requirement 
i s s a t i s f i e d when the p l e a d i n g a s s e r t i n g the m u n i c i p a l 
ordinance r e f e r s t o the ordinance by the d e s i g n a t i o n appearing 
i n the a p p r o p r i a t e c i t y code or c i t y code supplement. 
(Cleland t o McKean, State Representative, 6/9/81) #81-6-3(L) 

June 9, 1981 

Honorable Andy McKean 
State Representative 
Morley, IA 52312 
Dear Mr. McKean: 

You have requested an Attorney General's o p i n i o n on 
the meaning of t h a t p a r t of § 622.62, The Code 1981, t h a t 
p r o v i d e s : ..... 

When p r o p e r l y pleaded, the courts of 
t h i s s t a t e s h a l l take j u d i c i a l n o t i c e 
o f ordinances contained i n a c i t y code or 
c i t y code supplement. 

To i n t e r p r e t t h i s language i t i s f i r s t necessary t o 
understand t h a t : 

[w]hen a case i s presented f o r t r i a l the 
c o u r t and the j u r y are presumed t o be unaware 
of the r e l e v a n t f a c t s , and i t i s necessary 
f o r the p a r t i e s t o prove such f a c t s by the 
i n t r o d u c t i o n o f a p p r o p r i a t e evidence. Some 
f a c t s , however, need not be proved . . .. The 
process by which a c o u r t accepts such f a c t s 
as t r u e without proof t h e r e o f i s c a l l e d " j u d i c i a l 
n o t i c e . " • 

1 Wharton's C r i m i n a l Evidence § 34 (13th Ed. 1972). 
P r i o r t o the 1976 amendment of § 622.62, 1976 Session, 

66th G.A., ch. 1239, §§ 1, 2, Iowa c o u r t s of g e n e r a l j u r i s d i c t i o n 
c o u l d not take j u d i c i a l n o t i c e of m u n i c i p a l ordinances. Worden 
v. Sioux C i t y , 260 Iowa 1219, 1223, 152 N.W.2d 192, 194 (1967). 
In other words, i t was necessary t o prove the e x i s t e n c e and 
content of a m u n i c i p a l ordinance i n order t o make i t p a r t of 
the r e c o r d . The 1976 amendment removed t h i s requirement. 
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In our o p i n i o n , the " p r o p e r l y pleaded" requirement i s 
s a t i s f i e d when the p l e a d i n g a s s e r t i n g the m u n i c i p a l ordinance 
r e f e r s t o the ordinance by the d e s i g n a t i o n appearing i n the 
a p p r o p r i a t e c i t y code or c i t y code supplement. C_f. Iowa R.Civ.P. 
94 ("A p l e a d i n g a s s e r t i n g any s t a t u t e of another s t a t e . . . 
s h a l l r e f e r to such s t a t u t e by p l a i n d e s i g n a t i o n . . . . " ) . 
Moreover, when the p l e a d i n g requirement i s s a t i s f i e d , the c o u r t 
i s then under a duty to take j u d i c i a l n o t i c e of the ordinance. 
S e c t i o n 4.1(36)(a), The Code 1981 (The word " s h a l l " imposes 
a duty.) . 

S i n c e r e l y , 

RICHARD L. CLELAND 
A s s i s t a n t Attorney General 

RLC/cla 
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PUBLIC RECORDS: Chapter 68A, The Code 1981. Motor v e h i c l e 
t i t l e s and r e g i s t r a t i o n i n f o r m a t i o n maintained by a county 
t r e a s u r e r are " p u b l i c r e c o r d s . " Such records are a v a i l a b l e 
f o r p u b l i c i n s p e c t i o n . Voluntary a s s o c i a t i o n s , such as 
labor unions, are e n t i t l e d to i n s p e c t p u b l i c records w i t h 
r i g h t s e q u i v a l e n t to those of t h e i r i n d i v i d u a l members._ 
Reasonable fees may be assessed f o r the expense of copying 
p u b l i c r e c o r d s . The uses to which i n f o r m a t i o n may be put 
does not j u s t i f y a d e n i a l of a c i t i z e n ' s r i g h t to Inspect 
p u b l i c documents. (Fortney to Mahaffey, Poweshiek County 
At t o r n e y , 6/3/81) #81-6-2(L) 

Michael W. Mahaffey June 3 1981 
Poweshiek County Attorney 
405 E. Main 
Montezuma, Iowa 50171 
Dear Mr. Mahaffey: 

You have requested an o p i n i o n of the A t t o r n e y General 
r e g a r d i n g the o b l i g a t i o n s of p u b l i c o f f i c i a l s under Chapter 
68A and the q u estion of p u b l i c access to r e c o r d s . Your 
i n q u i r i e s a r i s e from a l a b o r union's request f o r motor 
v e h i c l e r e g i s t r a t i o n i n f o r m a t i o n maintained i n the o f f i c e 
of the county t r e a s u r e r . 

I. 
You have i n q u i r e d whether motor v e h i c l e t i t l e s and 

r e g i s t r a t i o n s are p u b l i c i n f o r m a t i o n . " P u b l i c r e c o r d s " are 
d e f i n e d by § 68A.1, The Code 1981, as " a l l records and 
documents of or belonging to t h i s s t a t e or any county, c i t y , 
township, school c o r p o r a t i o n , p o l i t i c a l s u b d i v i s i o n , or tax-
supported d i s t r i c t i n t h i s s t a t e , or any branch, department, 
board, bureau, commission, c o u n c i l , or committee of any of 
the f o r e g o i n g . " Motor v e h i c l e r e g i s t r a t i o n and t i t l e informa 
t i o n are documents or records belonging to the s t a t e and i t s 
c o u n t i e s . Such records are not i n c l u d e d among those records 
which may be kept c o n f i d e n t i a l pursuant to § 68A.7. F u r t h e r , 
we are unaware of any other s t a t u t o r y p r o v i s i o n which exempts 
motor v e h i c l e r e g i s t r a t i o n and t i t l e i n f o r m a t i o n from the 
scope of Chapter 68A. As these documents are p u b l i c r e c o r d s , 
§ 68A.2 a u t h o r i z e s t h e i r i n s p e c t i o n by members of the p u b l i c . 

I I . 
You have i n q u i r e d whether a request to i n s p e c t p u b l i c 

records should be accommodated when the request comes from a 
lab o r union. The r i g h t to examine p u b l i c records i s c o n f e r r e 
on "every c i t i z e n of Iowa." § 68A.2. Whether t h i s p r o v i s i o n 
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of the Code a p p l i e s only to i n d i v i d u a l s , and not to a s s o c i a 
t i o n s of i n d i v i d u a l c i t i z e n s , i s a question which has not 
been d i r e c t l y addressed by the Iowa Supreme Court. We note 
th a t previous l i t i g a t i o n o f t e n i n v o l v e d r e p r e s e n t a t i v e s of 
the news media. E.g., Howard v. Pes Moines R e g i s t e r and 
Tribune, 283 N.W.2d 289 (Iowa 1979 ). These cases 
are not p a r t i c u l a r l y h e l p f u l i n that the news media i s 
e x p r e s s l y mentioned i n Chapter 68A. The i n t e n t of the 
chapter i s not e f f e c t u a t e d by adopting the p o s i t i o n t h a t two 
or more c i t i z e n s cannot c o l l e c t i v e l y request to i n s p e c t docu
ments which each c o u l d i n d i v i d u a l l y i n spect.. An a s s o c i a t i o n , 
such as a l a b o r union, i s comprised of and e x i s t s through i t s 
i n d i v i d u a l members. Consequently, we b e l i e v e t h a t v o l u n t a r y 
a s s o c i a t i o n s are e n t i t l e d to i n s p e c t p u b l i c records w i t h r i g h t s 
e q u i v a l e n t to those of t h e i r i n d i v i d u a l members. The f a c t 
that the a s s o c i a t i o n i n question i s a l a b o r union or an 
employer a s s o c i a t i o n does not serve as a b a s i s f o r denying 
access to p u b l i c documents. To do so would r a i s e s e r i o u s 
F i r s t and Fourteenth Amendment problems. 

I I I . 
You i n q u i r e whether a county o f f i c i a l can charge a fee 

f o r performing a f i l e search pursuant to a Chapter 68A request. 
We addressed a s i m i l a r question i n Op.Att'y Gen. #81-4-4, 
copy enclosed. In t h a t e a r l i e r o p i n i o n , we s t a t e d t h a t the cost 
of copying p u b l i c records could be assessed to the r e q u e s t o r . 
We .further s t a t e d t h a t the fee, which must be reasonable, i s 
not l i m i t e d to the cost of the a c t u a l copying, but may encompass 
the s e r v i c e s of the o f f i c e r s u p e r v i s i n g the copying. Such assess
ment i s p e r m i s s i b l e to a v o i d the i m p o s i t i o n of unnecessary 
expenses on the p u b l i c purse, without compensation f o r such 
expense and d i s r u p t i o n . See 1968 Op.Att'y Gen. 656, 657. We 
have a l s o opined t h a t : 

S e c t i o n 68A.3 provides the mechanism by 
which such copies may be obtained. In 
g e n e r a l , the s t a t u t e r e q u i r e s t h a t copy
i n g of p u b l i c records be completed 
under the s u p e r v i s i o n of the r e c o r d ' s 
c u s t o d i a n or an a u t h o r i z e d deputy i n a 
" s u i t a b l e p l a c e " provided by the cus
t o d i a n . I f i t i s i m p r a c t i c a l to accomplish 
the copying at the custodian's o f f i c e , 
another p l a c e may be employed, a t the 
expense of the i n d i v i d u a l seeking copies 
of the r e c o r d s . The i n d i v i d u a l r e q u e s t i n g 
copies must assume " a l l expenses" i n c u r r e d 
to o b t a i n c o p i e s , as w e l l as a "reasonable 
fee f o r the s e r v i c e s of the l a w f u l custo- ) 
d i a n or h i s a u t h o r i z e d deputy i n super
v i s i n g the records during copying. 
[Emphasis supplied.] 
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Op.Att'y Gen. #79-4-19, p. 5. 
To the extent that a r e c o r d custodian's time i s 

consumed i n copying records or s u p e r v i s i n g r e c o r d copying,' 
§ 68A.3 al l o w s the i m p o s i t i o n of a reasonable charge. 
However, the Code does not a u t h o r i z e the custodian to impose 
a fee or charge fo r - p e r f o r m i n g a search of p u b l i c records 
under Chapter 68A. 

IV. 
Your f i n a l i n q u i r y r e l a t e s to the uses to which a 

requestor may put the i n f o r m a t i o n obtained pursuant to 
Chapter 68A. You ask whether such i n f o r m a t i o n may be u t i l i z e d 
to develop m a i l i n g l i s t s . You i n d i c a t e that such l i s t s would 
be used f o r o r g a n i z a t i o n purposes. 

We have repeatedly h e l d that the uses to which informa-. 
t i o n may be put does not j u s t i f y a d e n i a l of a c i t i z e n ' s r i g h t 
to i n s p e c t p u b l i c documents. We have s t a t e d that the r i g h t to 
examine and copy v o t e r r e g i s t r a t i o n l i s t s i s absolute and may 
not be i n t e r f e r e d w i t h on the grounds that the records there
a f t e r may be used i l l e g a l l y . 1976 Op.Att'y Gen. ;79. We 
f u r t h e r have h e l d that the f a c t that the requestor intends to 
u t i l i z e the records f o r commercial purposes i s not a bar to 
examination and copying of p u b l i c r e c o r d s . 1968 Op.Att'y Gen. 
518. We see no d i s t i n c t i o n to be drawn i f the requestor intends 
to develop a m a i l i n g l i s t . 

I n summary, motor v e h i c l e t i t l e s and r e g i s t r a t i o n 
i n f o r m a t i o n maintained by a county t r e a s u r e r are " p u b l i c records 
Such records are. a v a i l a b l e f o r p u b l i c i n s p e c t i o n . Voluntary 
a s s o c i a t i o n s , such as l a b o r unions, are e n t i t l e d to i n s p e c t 
p u b l i c records w i t h r i g h t s e q u i v a l e n t to those of t h e i r i n d i v i 
dual members. Reasonable fees may be assessed f o r the expense 
of copying p u b l i c r e c o r d s . The uses to which i n f o r m a t i o n may be 
put does not j u s t i f y a d e n i a l of a c i t i z e n ' s r i g h t to i n s p e c t 
p u b l i c documents. 

Yours t r u l y , 

DAVID M. FORTNEY / 
A s s i s t a n t Attorney General 

DMF:sh 
Enclosure 

Contrast w i t h v a r i o u s p r o v i s i o n s of Chapter 554 which a u t h o r i z 
fees f o r performing r e c o r d searches pursuant to the Uniform 
Commercial Code. 



J u v e n i l e Law: Chapter 232. Sections 232.2(10), 232.2(18), 
232.11, The Code 1981. F o s t e r parents may not execute a 
w r i t t e n waiver of the r i g h t to counsel f o r a f o s t e r c h i l d , 
absent appointment as guardian or c u s t o d i a n . (Hege t o 
F i s h e r , County Attorney , 6/3/81) #81-6-l(L) 

June 3, 1981 

Mr. Monty F i s h e r 
Webster County Attorney 
Courthouse 
F o r t Dodge, Iowa 50501 
Dear Mr. F i s h e r : 

You have requested an o p i n i o n of the Attorney General 
r e l a t i v e t o the waiver of a j u v e n i l e ' s r i g h t t o counsel under 
the j u v e n i l e j u s t i c e a c t . S p e c i f i c a l l y , you i n q u i r e : 

whether or not a f o s t e r parent can s i g n a 
waiver of j u v e n i l e r i g h t s and g i v e law 
enforcement o f f i c i a l s a u t h o r i t y to take a 
statement from a j u v e n i l e when the j u v e 
n i l e has been a r r e s t e d or i s a suspect i n 
a c r i m i n a l proceeding. 

Simply, the answer to your question i s no, unless the 
f o s t e r parent has been appointed as custodian or guardian. 

S e c t i o n 232.11, The Code 1981, d e l i n e a t e s a j u v e n i l e ' s 
r i g h t t o counsel i n delinquency proceedings, D i v i s i o n I I of 
the Act. 

232.11 R i g h t t o a s s i s t a n c e of counsel. 
1. A c h i l d s h a l l have the r i g h t t o be r e 
presented by counsel a t the f o l l o w i n g 
stages of the proceedings w i t h i n the j u r i s 
d i c t i o n of the j u v e n i l e court under d i v i s i o n 
I I : 

a. From the time the c h i l d i s taken i n t o 
custody f o r any a l l e g e d d elinquent a c t t h a t 
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c o n s t i t u t e s a s e r i o u s or aggravated misde
meanor or f e l o n y under the Iowa c r i m i n a l 
code, and d u r i n g any q u e s t i o n i n g t h e r e a f t e r 
by a peace o f f i c e r or p r o b a t i o n o f f i c e r . 

b. A d e t e n t i o n or s h e l t e r care h e a r i n g as 
r e q u i r e d by s e c t i o n 232.44. 

c. A waiver hearing as r e q u i r e d by s e c t i o n * 
232.45. 

d. An a d j u d i c a t o r y hearing r e q u i r e d by 
s e c t i o n 232.47. 

e. A d i s p o s i t i o n a l hearing as r e q u i r e d by 
s e c t i o n 232.50. 

f. Hearings t o review and modify a d i s p o s i 
t i o n a l order as r e q u i r e d by s e c t i o n 232.54. 
2. The c h i l d ' s r i g h t to be represented by 
counsel under subsection 1, paragraphs "b" to 
" f " of t h i s s e c t i o n s h a l l not be waived by a 
c h i l d of any age. The c h i l d ' s r i g h t t o be 
represented by counsel under s u b s e c t i o n 1, 
paragraph "a" s h a l l not be waived by the c h i l d 
without the w r i t t e n consent of the c h i l d ' s 
parent, guardian, or c u s t o d i a n . 

Subsection two p l a i n l y s t a t e s t h a t w r i t t e n consent f o r ) 
waiver of the r i g h t t o counsel f o l l o w i n g the t a k i n g i n t o 
custody may be executed by the "parent, guardian or cus
t o d i a n " . 

The terms "guardian" and "custodian" are d e f i n e d i n 
§ 232.2, The Code 1981. 

"Custodian" means a step-parent or a r e 
l a t i v e w i t h i n the f o u r t h degree of consan
g u i n i t y t o a minor c h i l d who has assumed 
r e s p o n s i b i l i t y f o r t h a t c h i l d , a person who 
has accepted a r e l e a s e of custody pursuant 
to d i v i s i o n IV or a person appointed by a 
c o u r t or j u v e n i l e court having j u r i s d i c t i o n 
over a c h i l d . The r i g h t s and d u t i e s of a 
c u s t o d i a n w i t h respect t o a c h i l d s h a l l be 
as f o l l o w s : 

a. To maintain or t r a n s f e r t o another 
the p h y s i c a l possession of t h a t c h i l d . 

b. To p r o t e c t , t r a i n , and d i s c i p l i n e 
t h a t c h i l d . 

c. To provide food, c l o t h i n g , h o u s i n g , 
and medical care f o r t h a t c h i l d . 

) 
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d. To consent to emergency medical care, 
i n c l u d i n g surgery. 

e. To s i g n a r e l e a s e of medical informa
t i o n to a h e a l t h p r o f e s s i o n a l . 

A l l r i g h t s and d u t i e s of a custodian s h a l l 
be s u b j e c t t o any r e s i d u a l r i g h t s and d u t i e s 
remaining i n a parent or guardian. 

S e c t i o n 232.2(10), The Code 1981. 
"Guardian" means a person who i s not the 

parent of a c h i l d , but who has been appoin
ted by a co u r t or j u v e n i l e court having 
j u r i s d i c t i o n over the c h i l d , to make impor
t a n t d e c i s i o n s which have a permanent e f f e c t 
on the l i f e and development of t h a t c h i l d 
and to promote the gene r a l w e l f a r e of t h a t 
c h i l d . A guardian may be a court or a j u 
v e n i l e c o u r t . Guardian does not mean conser
v a t o r , as de f i n e d i n s e c t i o n 633.3, although 
a person who i s appointed t o be a guardian 
may a l s o be appointed to be a conservator. 

Unless otherwise enlarged or circum-, 
) s c r i b e d by a co u r t or j u v e n i l e c o u r t having 

j u r i s d i c t i o n over the c h i l d or by o p e r a t i o n 
of law, the r i g h t s and d u t i e s of a guardian 
w i t h r e s p e c t to a c h i l d s h a l l be as f o l l o w s : 

a. To consent t o marriage, e n l i s t m e n t 
i n the armed f o r c e s of the United S t a t e s , 
or m e d i c a l , p s y c h i a t r i c , or s u r g i c a l t r e a t 
ment. 

b. To serve as guardian ad l i t e m , u n l e s s 
the i n t e r e s t s of the guardian c o n f l i c t w i t h 
the i n t e r e s t s of the c h i l d or unless another 
person has been appointed guardian ad l i t e m . 

c. To serve as c u s t o d i a n , unless another 
person has been appointed custodian. 

d. To make p e r i o d i c v i s i t a t i o n s i f the 
guardian does not have p h y s i c a l p o s s e s s i o n 
or custody of the c h i l d . 

e. To consent t o adoption and t o make 
any other d e c i s i o n t h a t the parents c o u l d 
have made when the p a r e n t - c h i l d r e l a t i o n s h i p 
e x i s t e d . 

S e c t i o n 232.2(18), The Code 1981. 

j 
J" 
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A f o s t e r parent absent appointment by the c o u r t , does 
not otherwise f a l l w i t h i n e i t h e r the d e f i n i t i o n of "guardian 
or "custodian". S e c t i o n 232.2(10), (18), The Code 1981. 
Indeed, i n the most us u a l s i t u a t i o n s , the Department of 
S o c i a l S e r v i c e s or a c h i l d p l a c i n g agency w i l l be the cus
t o d i a n of the c h i l d , w h i l e the f o s t e r parents w i l l merely 
have the p h y s i c a l placement. S e c t i o n 232.52 (2) (d), The Code 
1981. 

The purpose of § 232.11(2) i s to a l l o w the c h i l d the 
o p p o r t u n i t y to c o n s u l t w i t h a parent or s u p p o r t i v e a d u l t 
p r i o r to waiver of the c o n s t i t u t i o n a l r i g h t t o c o u n s e l . 
In re G a u l t , 387 U.S. 1, 87 S.Ct. 1428, 18 L.Ed.2d 527 
(1967). A d u l t s have a s i m i l a r r i g h t i n t h i s s t a t e , § 804.20 
The Code 19 81, and evidence obtained i n v i o l a t i o n of the 
r i g h t i s s u b j e c t t o e x c l u s i o n i n a subsequent c r i m i n a l pro
ceeding. S t a t e v. McAteer, 290 N.W.2d 929 (Iowa 1980). 

In summary, a f o s t e r parent, absent appointment as 
guardian or c u s t o d i a n , may not execute a v a l i d w r i t t e n 
consent to waive a c h i l d ' s r i g h t t o counsel under § 232.11, 
The Code 19 81. 

S i n c e r e l y , 

Brent D. Hege * 
A s s i s t a n t A t t orney General 

BDH/kap 



MUNICIPALITIES: Incompatibility of O f f i c e s— § § 384.16, 441.31, 
441.32, 441.35, 441.37, 441.38, The Code, 1981. The positions 
of c i t y council member and membership on the Board of Review 
are incompatible. (Blumberg to Maher, Fremont County Attorney, 
7/31/81) #81-7-31 (L) 

July 31, 1981 

Mr. Richard B. Maher 
Fremont County Attorney 
Fremont County Courthouse 
Sidney, Iowa 51652 

Dear Mr. Maher: 

We have your opinion request regarding whether a c o n f l i c t 
exists when a c i t y council member serves on the County Board 
of Review. Boards of Review are established by § 441.31, The 
Code 1981. The County Board of Review i s established to review 
a l l assessments made by the assessor i n the county outside of 
c i t i e s which have a c i t y assessor. I t i s i n session each year 
from May 1 to at l e a s t May 31. The Board has the power to 
equalize assessments and add taxable property to the assessment 
r o l l s . § 441.35. Protests to assessments are also heard by 
the Board.' § 441.37. Appeals from decisions of the Board are 
taken d i r e c t l y to the D i s t r i c t Court. § 441.38. 

The c i t y council establishes i t s budget each year. § 384.1 
In i t s proposed budget, the c i t y s h a l l set f o r t h the amount to 
be raised by property taxes. § 384.16(1)(c). This amount i s 



Page two 
Mr. Richard B. Maher 

determined by multiplying the tax, i n d o l l a r s per thousand 
d o l l a r s assessed valuation, times the assessed valuations of 
the property i n the c i t y . In order to do t h i s , the council 
must know what the assessed value of each property i s . 

I t i s obvious that any changes i n the assessed value of 
property i n the c i t y w i l l a f f e c t the c i t y budget. With that 
i n mind, i t i s clea r that a c o n f l i c t e xists with a c i t y c o u n c i l 
member, who i s concerned with the c i t y budget, also s i t t i n g on 
the Board of Review which handles protests to assessments. 
If there i s merely a c o n f l i c t , the council member would have to 
abstain from p a r t i c i p a t i n g i n any protest on property within 
the c i t y . I t must be remembered that i t i s the appearance of 
and the p o t e n t i a l for a c o n f l i c t that the law desires to avoid. 
Wilson v. Iowa C i t y , 165 N.W.2d 813 (Iowa 1969). 

There also e x i s t s a question of incom p a t i b i l i t y . The law 
i s that one person cannot occupy simultaneously two o f f i c e s 
that are incompatible. Upon accepting the l a t t e r o f f i c e , the 
f i r s t i s ipso facto vacated. In State ex r e l . Crawford v. 
Anderson, 155 Iowa 271, 273, 136 N.W. 128; 129 (1912), i t was 
held: -.. 

The p r i n c i p a l d i f f i c u l t y that 
has confronted the courts i s cases 
of t h i s kind has been to determine 
what constitutes i n c o m p a t i b i l i t y 
of o f f i c e s , and the consensus of 
j u d i c i a l opinion seems to be that 
the question must be determined 
l a r g e l y from a consideration of 
the duties of each, having, i n 
so doing, a due regard for the 
public i n t e r e s t . I t i s generally 
said that i n c o m p a t i b i l i t y does not 
depend upon the incidents of the 
o f f i c e , as upon phy s i c a l i n a b i l i t y 
to be engaged i n the duties of 
both at the same time. Bryan v. 
C a t t e l l , supra. But that the t e s t 
of i n c o m p a t i b i l i t y i s whether there 
i s an inconsistency i n the functions 
of the two, as where one i s sub
ordinate to the other "and subject 
i n some degree to i t s revisory 
power," or where the duties of the 
two o f f i c e s "are inherently incon
s i s t e n t and repugnant." . State v. 
Bus, 135 Mo. 338, 36 S.W. 639, 
33 L.R.A. 616, Attorney General v. 
Common Council of Det r o i t , supra 
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[112 Mich. 145, 70 N.W. 450, 37 
L.R.A. 211]; State v. Goff, 15 
R.I. 505, 9 A. 226, 2 AM. St. 
Rep. 921. A s t i l l d i f f e r e n t 
d e f i n i t i o n has been adopted by 
several courts. I t i s held that 
incompatibility i n o f f i c e e xists 
"where the nature and duties of 
the two o f f i c e s are such as to 
render i t improper, from consid
erations of public p o l i c y , for 
an incumbent to r e t a i n both." 

See a l s o , State e x r e l . Le Buhn v. White, 257 Iowa 606, 133 
N.W.2d 903 (1965). 

There can be no doubt that a p o s i t i o n on a c i t y c o u n c i l i s 
a public o f f i c e . The ess e n t i a l elements required to make a 
public employment a public o f f i c e , as l i s t e d i n State v. Taylor, 
260 Iowa 634, 639, 144 N.W.2d 289, 292 (1966), are: 

(1) The pos i t i o n must be created 
by the con s t i t u t i o n or l e g i s l a t u r e ; 

or through authority conferred by 
the l e g i s l a t u r e . (2) A portion 
of the sovereign power of govern
ment must be delegated to that 
p o s i t i o n . (3) The duties and 
powers must be defined, d i r e c t l y 
or impliedly, by the l e g i s l a t u r e 
or through l e g i s l a t i v e authority. 
(4) The duties must be performed 
independently and without co n t r o l 
of a superior power other than 
the law. (5) The p o s i t i o n must 
have some permanency and continuity, 
and not be only temporary and occas
i o n a l . 

With respect to the Board of Review, i t i s created by § 441.31, 
and i t s duties and powers are defined by § 441.35 through 
§ 441.37. Those duties are performed independently and without 
control of a superior power other than the law. Sections 441.35 
and 441.37 provide for d i r e c t appeals to the D i s t r i c t Court. 
A p o s i t i o n on the Board of Review has some permanency and 
continuity since § 441.32 sets the terms for s i x years. F i n a l l y , 
a portion of the sovereign power of government i s delegated to 
the Board i n that i t sets assessments on property for tax 
purposes. We can, therefore, conclude that a member of a Board 
of Review occupies a public o f f i c e . 
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Determining whether an incom p a t i b i l i t y e x i s t s i s more 
d i f f i c u l t . There i s no evidence of a revisory power of one 
po s i t i o n over the other. I f there i s an inco m p a t i b i l i t y , i t 
would be based upon public p o l i c y . In. Wilson v. Iowa C i t y , 
165 N.W.2d 813 (1969), the issue was one of c o n f l i c t of 
i n t e r e s t . Although the r u l i n g i n that case i s s o l e l y on 
c o n f l i c t s rather than i n c o m p a t i b i l i t y , some of the language 
used by that Court i s he l p f u l i n determining the pu b l i c 
p o l i c y involved here. Reference was made to the high standards 
the p u b l i c requires of i t s servants. The rules on c o n f l i c t s , 
which derived from these high standards, are based on moral 
p r i n c i p l e s and public p o l i c y . They demand complete l o y a l t y 
to the pub l i c . Again, i t i s the p o t e n t i a l for c o n f l i c t which 
the law desires to avoid. 

We can see from the above language ;from Wilson, and the 
language of cases c i t e d therein, that public p o l i c y demands 
l o y a l t y and i m p a r t i a l i t y from i t s public servants. Allowing 
a person to occupy two public o f f i c e s where i m p a r t i a l i t y i s 
necessary but i s jeopardized i s contrary to public p o l i c y . 
The assessments on property determine, i n part, the amount of 
taxes f o r that property. When the Board of Review equalizes 
assessments and rules on assessment protests i t a f f e c t s the 
property tax revenue of each governmental unit i n the county, 
including a municipality. When a c i t y council member who 
passes upon the c i t y budget, composed i n part of property tax 
revenues, s i t s on a board to review assessments for property 
tax purposes, the p o t e n t i a l for a c o n f l i c t and an adverse 
influence i s too great. Public p o l i c y , for the ultimate benefit 
of the c i t i z e n s , demands t h i s type of s i t u a t i o n not be permitted 
to e x i s t . 

Accordingly, we are of the opinion that a c i t y c o u n c i l member 
cannot simultaneously occupy a p o s i t i o n oh the Board of Review. 

Very t r u l y yours, 

B L U M B ^ R ^ ^ ^ ^ ^ ^ 
Ass i s t a n t Attorney General 

LMB/skb 



LIBRARIES: § 303B.9, The Code 1981. The tax receipts levied 
pursuant to § 303B.9 are to be apportioned equally among a l l 
l i b r a r i e s which provide l i b r a r y services to a tax j u r i s d i c t i o n , 
unless the apportionment i s otherwise s p e c i f i e d i n the contract 
between the county and the municipal l i b r a r i e s . (Fortney to 
Richter, Pottawattamie County Attorney, 7/31/81) #81-7-30 (L) 

David E. Richter 
Pottawattamie County Attorney 
Courthouse 
Council B l u f f s , Iowa 51501 

Dear Mr. Richter: 

July 31, 1981 

You have requested an opinion of the Attorney General 
regarding § . 303B.9.*. The Code 1981. You have inquired as to 
the method by which the tax receipts obtained pursuant to 
said section are to be apportioned among the various l i b r a r i e s 
You further inquire whether a l i b r a r y i s e n t i t l e d to share i n 
the apportionment of funds i f said l i b r a r y does not e s t a b l i s h 
a r u r a l c i r c u l a t i o n . From the information you provided, a 
municipal l i b r a r y i n Pottawattamie County has a p o l i c y of 
allowing residents of the county's r u r a l areas to u t i l i z e 
the l i b r a r y , however, due to the municipality's peculiar 
geographic l o c a t i o n , i . e . , Carter Lake, no r u r a l residents 
a c t u a l l y u t i l i z e the l i b r a r y . 

I t i s our opinion that the tax receipts l e v i e d pursuant 
to § 303B.9 are to be apportioned equally among a l l l i b r a r i e s 
which provide l i b r a r y services to a respective taxing j u r i s 
d i c t i o n . Section 303B.9 provides: 

A regional board s h a l l have the authority 
to require as a condition for r e c e i v i n g 
services under section 303B.6 that a 
governmental subdivision maintain any tax 
levy for l i b r a r y maintenance purposes that 
i s i n e f f e c t on July 1, 1973. Commencing 
July 1, 1977, each c i t y within i t s corporate 
boundaries and each county within the un
incorporated area of the county s h a l l levy 
a tax of at l e a s t s i x and three-fourths 
cents per thousand d o l l a r s of assessed 
value on the taxable property or at l e a s t 
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the monetary equivalent thereof when a l l 
or a portion of the funds are obtained 
from a source other than taxation, f o r 
the purpose of providing f i n a n c i a l support 

. to the l i b r a r y which provides l i b r a r y 
services within the respective j u r i s d i c t i o n s . 

A review of our previous opinions leads us to conclude 
that § 303B.9 provides funding only to those l i b r a r i e s which 
provide services to a respective tax j u r i s d i c t i o n . We 
further conclude that such apportionment should be made 
equally among such l i b r a r i e s . However, we recognize that the 
arrangement between the county and the municipal l i b r a r i e s i s 
contractual. Consequently, the contracts could specify a 
d i f f e r e n t method of apportionment. 

In 1976 Op. Att'y Gen. 93, we addressed a question 
r e l a t i n g to Dickinson County. The county had no county-wide 
l i b r a r y , rather four m u n i c i p a l i t i e s i n Dickinson County 
i n d i v i d u a l l y maintained separate l i b r a r i e s to serve t h e i r 
respective residents. The question was r a i s e d whether § 303B.9 
authorized a county-wide tax levy i n Dickinson County. We 
stated that "since we are dealing here with four or more d i s t i n c t 
taxing a u t h o r i t i e s , we do not see a p o s s i b i l i t y , under present 
law and i n the absence of a county l i b r a r y system, of a single 
tax levy spread county-wide to support a l l the e x i s t i n g l i b r a r i e s 
i n the county." 1976 Op. Att'y Gen. 93, 94. The underlying 
premise of the opinion i s apparent. Unless a subdivision i s 
a c t u a l l y served by a l i b r a r y , that subdivision should not levy 
a tax for l i b r a r y purposes. We have stated, however, that 
before a subdivision i s deemed to be the r e c i p i e n t of l i b r a r y 
services i t must be served by a l o c a l public l i b r a r y . Receipt of 
services by a regional l i b r a r y i s not adequate to i n i t i a t e the 
tax levy. 1976 Op. Att'y Gen. 677. The p r o v i s i o n of services 
by a l o c a l public l i b r a r y may be on a contract basis. For example, 
the residents of Municipality A, which has i t s own l i b r a r y , may 
contract with Municipality B's residents, who do not have t h e i r 
own l i b r a r y , regarding the p r o v i s i o n of l i b r a r y services. Both 
m u n i c i p a l i t i e s would then be served by a l o c a l , as opposed to a 
regional, l i b r a r y and both would be subject to a § 303B.9 levy. 
See 1978 Op. Att'y Gen. 184 and 1978 Op. Att'y Gen. 319. 

The foregoing opinions serve to e s t a b l i s h that residents 
of any municipality which either maintains i t s own l o c a l l i b r a r y 
or receives l i b r a r y services from another l o c a l l i b r a r y are subject 
to the § 303B.9 tax levy. S i m i l a r l y , residents of unincorporated 
areas of a county are subject to the tax i f the county has con-

A r e g i o n a l l i b r a r y i s established by Chapter 303B and consists 
of a c e n t r a l l i b r a r y o f f e r i n g support services to a c l u s t e r of 
counties. The e n t i r e state i s divided into seven regional 
l i b r a r y d i s t r i c t s . 
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tracted with a l o c a l l i b r a r y to provide services to the 
residents of those areas. Likewise, residents of such 
areas would be subject to a tax i f the county operated a 
county-wide l i b r a r y . 

Section 303B.9 mandates that the tax receipts gen
erated within a p a r t i c u l a r tax j u r i s d i c t i o n be paid to 
the l o c a l l i b r a r y serving that j u r i s d i c t i o n . In the event 
that more than one l i b r a r y serves the residents of a 
p a r t i c u l a r tax j u r i s d i c t i o n , we believe that the receipts 
should be apportioned equally among the l i b r a r i e s in 
question unless the contractual arrangement spec i f i e s other
wise. We base this conclusion on the fact that the r e l a t i o n 
ship between the county and the municipal l i b r a r i e s i s pure! 
contractual. The residents of the unincorporated areas are 
free to decline a f f i l i a t i o n with a l i b r a r y . Those residents 
through t h e i r elected representatives, determine whether or 
not to a v a i l themselves of l i b r a r y services. As we stated 
i n an e a r l i e r opinion: 

The only l o g i c a l i n t e r p r e t a t i o n we can 
place on § 303B.9 i s that i f a c i t y 
wishes to receive or receives l i b r a r y 
services i t w i l l have to help fund them. 
In other words, a c i t y w i l l have to pay 
for what i t wants and gets. Therefore, 
i f a c i t y wishes to receive such services 
i t w i l l have to levy the tax or appropriate 
the equivalent i n order to contract for 
them. If a c i t y already i s receiving such 
services i t has a duty to help fund them. 
However, i f a c i t y does not want such 
services (we assume the c i t i z e n s w i l l have 
so expressed t h e i r views) i t need not levy 
or appropriate any monies, for i t should 
not have to pay for what i t w i l l not r e 
ceive. I f the Legislature intended a 
d i f f e r e n t r e s u l t i t did not so express i t . 

1978 Op. Att'y Gen. 184, 186. 

In conclusion, the tax r e c e i p t s l e v i e d pursuant to 
§ 303B.9 are to be apportioned equally among a l l l i b r a r i e s 
which provide l i b r a r y services to a tax j u r i s d i c t i o n , unless 
the apportionment i s otherwise s p e c i f i e d i n the contract 
between the county and the municipal l i b r a r i e s . 

Yours t r u l y , 

DAVID M. FORTNEY / 
Assistant Attorney General 

DMF:sh 



COUNTIES: County Conference Board—§§ 336.2f 441.2, 441.16, 
441.31, 613A.1, 613A.2, and 613A.8, The Code 1981. I f a 
County Conference Board and i t s i n d i v i d u a l members are sued i n 
t o r t , the County Attorney s h a l l defend the Board and the members 
of the Board of Supervisors. The c i t i e s and school d i s t r i c t s 
s h a l l provide defense for the mayors and school board directors 
that s i t on the Board. (Blumberg to Folkers, M i t c h e l l County 
Attorney, 7/31/81) #81-7-̂ 29 (L) 

Mr. Jerry H. Folkers J u l Y 3 1 r 1 9 8 1 

M i t c h e l l County Attorney 
515 State Street 
Osage, IA 50461 

Dear Mr. Folkers: 

You have requested an opinion on the County Conference 
Board. You wish to know who has the r e s p o n s i b i l i t y to repre
sent the Board and i t s i n d i v i d u a l members i f s u i t i s f i l e d against 
them. 

Chapter 4 41, The Code 1981, establishes the Conference Board. 
Pursuant to § 441.2, i n each county and each c i t y having an 
assessor there s h a l l be a conference board. The county board 
s h a l l consist of the mayors of a l l c i t i e s i n the county whose 
property i s assessed by the county, one representative of the board 
of directors of each high school d i s t r i c t of the county, and members 
of the board of supervisors. The duties of the conference 
board involve the examination of assessors or deputy assessors 
and appointment of the assessor. I t s h a l l also review the budgets 
of the assessor, the examining board and the board of review. 
In that context i t s h a l l authorize the number of deputies and 
other personnel and t h e i r s a l a r i e s and compensation. § 441.16. 
The board also appoints the board of review. See § 441.31. 

With that i n mind, you ask who has the r e s p o n s i b i l i t y to 
defend the County Conference Board when i t or i t s i n d i v i d u a l 
members are sued. In your instance, you are concerned about the 
p o s s i b i l i t y of a c i v i l r ights v i o l a t i o n case. 
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There i s nothing i n Chapter 441 which designates an attorney 
for the County Conference Board. Section 441.41 provides that 
the c i t y l e g a l department s h a l l represent the c i t y board of 
review and the c i t y assessor, and the county attorney s h a l l 
represent the county board of review and the County Assessor 
i n a l l l i t i g a t i o n involving assessments. That section also 
provides that the conference board may employ s p e c i a l counsel to 
a s s i s t the c i t y or county attorney. 

There i s nothing i n the Code which speaks to the duties of 
c i t y or school d i s t r i c t attorneys to defend the conference board or 
i t s members. Section 336.2 sets f o r t h the duties of the County 
Attorney. I t provides, i n part: 

I t s h a l l be the duty of the county 
attorney to: 

6. Commence, prosecute, and defend 
a l l actions and proceedings i n which 
any county o f f i c e r , i n his o f f i c i a l 
capacity, or the county, i s interested, 
or a party. 

Since the County Conference Board concerns i t s e l f with the County 
Assessor and his or her as s i s t a n t s , a s u i t against i t would be 
one i n which the county i s inte r e s t e d . Thus, the County Attorney 
would represent the board. The same would be true of the members 
of the board of supervisors on the County Conference Board. 

We cannot say, however that the County Attorney must defend 
the i n d i v i d u a l members of the board, other than the supervisors.! 
When the mayors and members of the school boards i n the county s i t 
on the conference board they are not made county o f f i c i a l s . 
They are members of the board because of t h e i r status as o f f i c i a l s 
for the c i t i e s and school d i s t r i c t s . I t i s within t h e i r scope 
of duties as mayors and school board members to be members of 
the conference board. In other words, when they s i t on the con
ference board they are acting within the scope of t h e i r duties. 

i T h i s i s not to say that the county attorney i s prevented 
from representing the i n d i v i d u a l members absent a c o n f l i c t . 
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Chapter 613A provides for defense of "municipal" o f f i c e r s and 
employees against a t o r t action when they are acting within the 
scope of t h e i r duties and employment. § 613A.8. "Municipality" 
i s defined i n § 613A.1(1) to include c i t i e s and school d i s 
t r i c t s . "Tort" i s defined i n § 613A.1(3) as every c i v i l 
wrong r e s u l t i n g i n death of or in j u r y to a person or injury to 
personal or property r i g h t s . I t includes the denial or impair
ment of any ri g h t under any c o n s t i t u t i o n a l provision, statute or 
rule of law. Thus, an action based upon a v i o l a t i o n of c i v i l 
r i ghts f a l l s with the d e f i n i t i o n of " t o r t " i n Chapter 613A. 

Section 613A.2 provides that a t o r t s h a l l be deamed to be 
within the scope of duties or employment i f the act or omission 
reasonably relates to the business or a f f a i r s of the municipality. 
This requirement i s also met. Because the Legislature has mandated 
that mayors and school board directors be on the conference 
board, there must be some r e l a t i o n s h i p to the business or a f f a i r s 
of a c i t y or school d i s t r i c t . In other words, the mayors 
and d i r e c t o r s would not have been placed on the.conference 
board i f there was not any r e l a t i o n to the business or a f f a i r s 
of the c i t y or s c h o o l - d i s t r i c t . Therefore, with respect 
to the mayors and school d i r e c t o r s , the "municipality" must 
provide them with l e g a l representation under your f a c t s . 

Accordingly, we are of the opinion that the County Attorney 
s h a l l defend the County Conference Board and the members of the 
board of supervisors who s i t on i t . The c i t i e s and school d i s 
t r i c t s must provide defense for the mayors and the school board 
dir e c t o r s who are on the conference board. 

Very t r u l y yours, 

Assistant Attorney General 

LMB/cmc 



MUNICIPALITIES: Incompatibility; C o n f l i c t of Duties—The positions 
of c h i e f of a volunteer f i r e department and c i t y council member are 
not incompatible. However, there i s a c o n f l i c t for a person 
holding both positions taking part i n the decision making 
process and vote as a council member with regard to f i r e depart
ment matters. (Blumberg to Carney, State Senator, 7/31/81) 
#81-7-28 (L) 

The Honorable Clarence S. Carney July 31, 19 81 
State Senator 
3412 Cheyenne Blvd. 
Sioux C i t y , IA 51104 

Dear Senator Carney: 

You have requested an opinion on whether the chief of 
a volunteer f i r e department can similtaneously occupy the p o s i t i o n 
of a member of the c i t y c o u n c il. Under your facts, the volunteer 
f i r e department operates out of a municipal owned s t a t i o n . 
It i s supported by a j o i n t agreement between the c i t y and several 
townships which i t serves. The department i s governed by a 
Board co n s i s t i n g of the mayor, the f i r e chief and three township 
trustees. The c i t y , along w i i t h the townships, gives money 
each year to the department for i t s operation. We cannot 
determine from your facts whether t h i s i s a municipal f i r e depart
ment or a private one that contracts with the c i t y . Such 
a d i s t i n c t i o n , however, does not make a difference on the main 
question. 

If the f i r e department i s pr i v a t e there would be no p r o h i b i t i o n 
to the c h i e f being on the c i t y c o u n c i l . I f the department 
i s municipal, the r e s u l t would be the same, but for d i f f e r e n t 
reasons. In a p r i o r opinion, 1978 Op. Atty. Gen. 325, we held 
that the p o s i t i o n of chief of the volunteer f i r e department 
was incompatible with that of c i t y council member. Our r e s u l t 
was reached on public p o l i c y reasons. The general rule i s that 
one cannot simultaneously occupy two public o f f i c e s that are 
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incompatible. See State ex r e l . Crawford v. Anderson, 155 Iowa 
217, 136 N.W. 128 (1912); State ex r e l . Le Buhn v. White, 257 
Iowa 606, 133 N.W.2d 903 (1965). The Iowa Court has begun to 
apply the d e f i n i t i o n of "public o f f i c e " from State v. Taylor, 
260 Iowa 634, 144 N.W.2d 289 (1966) , where there i s an issue 
as to a "public o f f i c e " or " o f f i c e r " . In applying that d e f i n i 
t i o n we f i n d that although the positon of c i t y c o u n c i l member 
i s a public o f f i c e , that of chief of a volunteer f i r e depart
ment i s not. Thus, we f i n d that the two positions are not 
incompatible. Accordingly, t h i s opinion supersedes our previous 
one i n 1978 Op. Atty. Gen. 325. 

This does not mean, however, that a person occupying both 
positions should vote, as a c i t y c o u n c i l member, on matters 
in v o l v i n g the f i r e department. In other words, although a 
person can occupy both positons, public p o l i c y may require 
abstinence from voting because of a c o n f l i c t . C o n f l i c t s are 
most often discussed by the courts i n terms of a c o n f l i c t 
of i n t e r e s t . Such a c o n f l i c t must be c e r t a i n , demonstrable, capable 
of precise proof, pecuniary or propietary, d i r e c t and personal. 
I f c o l l a t e r a l or remote, proof that the i n t e r e s t influenced the 
vote i s necessary. See Op. Atty. Gen. # 79-7-23. 

h . . . . . 

We do not f i n d that there would be a c o n f l i c t of i n t e r e s t 
of a pecuniary or personal nature. We do f i n d what could be termed 
a c o n f l i c t of duties which public p o l i c y dictates against. In 
Goreham v. Pes Moines Met. Area S o l i d Waste Agency, 179 N.W.2d 
449, 462 (Iowa 1970), the Court agreed that the " i n t e g r i t y of 
representative government demands that the administrative o f f i c i a l s 
should be able to exercise t h e i r judgment free from objectionable 
pressure of c o n f l i c t i n g i n t e r e s t s . " In Wilson v. Iowa C i t y , 
165 N.W.2d 813 (Iowa 1969), the Court made reference to the high 
standards the public requires of i t s servants. I t stated that 
the rules on c o n f l i c t s were derived from these standards and 
are based upon moral p r i n c i p a l s and public p o l i c y . I t i s the 
po t e n t i a l for a c o n f l i c t which the law desires to avoid. 
When voting on the expenditure of tax d o l l a r s or on the issuance 
of general o b l i g a t i o n bonds public p o l i c y requires as much i m p a r t i a l i t y 
as possible i n the c i t y c ouncil members. A f i r e c h i e f who decides 
the needs and helps make the requests of the f i r e department 
and then votes as a council member on those needs and requests 
does not e x h i b i t the required i m p a r t i a l i t y . Again, i t i s the 
po t e n t i a l for c o n f l i c t that the law desires to avoid. Accordingly, 
a c h i e f of a volunteer f i r e department who i s a c i t y council member 
should abstain from the decision making process and vote of the co u n c i l 
on f i r e department matters. 

Very t r u l y yours, 

/LM^RY M./BLUMBERG ' / 
A s s i s t a n t Attorney General 



MUNICIPALITIES: Cemeteries—§§ 566.14, 566.15 and 566.16, 
The Code 1981. Money from donations and bequests and from the 
sale of lots must be used for the care and maintenance of the 
lots or property of the donor, unless the terms of the donation, 
bequest or the sale of lots provides otherwise. Money from the 
perpetual care fund of a municipal cemetery cannot be used f o r 
the purchase and improvement of addi t i o n a l land. (Blumberg 
to Shimanek, State Representative, 7/30/81) #81-7-27 (L) 

The Honorable Nancy J . Shimanek 
State Representative 
114 South Cedar Street 
Monticello, Iowa 52 310 

Dear Representative Shimanek: 

We have your opinion request of May 20, 1981. In a con
versation with the c i t y attorney, the question has been narrowed 
to whether perpetual care funds of a municipally run cemetery 
can be used for the purchase of a d d i t i o n a l land and the improve
ments to be made on that land. 

Section 566.14 provides: 

[ C ] i t i e s , i r r e s p e c t i v e of t h e i r form of 
government, boards of trustees of c i t i e s 
to whom the management of municipal cemeteries 
has been transferred by ordinance, s h a l l 
be and they are hereby created trustees 
i n perpetuity, and are required to 
accept, receive, and expend a l l moneys 
and property donated or l e f t to them 
by bequest, and that portion of cemetery l o t 
sales or permanent charges made against 
cemetery l o t s which has been set aside i n 
a perpetual care fund, to be used i n caring 
for the property of the donor, or l o t 
owner who by purchase o r otherwise has 
provided for the perpetual care of. a cemetery 
l o t i n any cemetery, or i n accordance with 
the terms of such donation, bequest, or 
agreement for sale and purchase of a 
cemetery l o t , and the money or property thus 
received s h a l l be used f o r no other purpose. 

July. 30, 1981 
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In other words, m u n i c i p a l i t i e s are required to accept a l l moneys 
and property donated or l e f t to them by bequest, and that money 
plus the money from the sale of lo t s s h a l l be used i n caring 
for the property of the donor or l o t owner or i n accordance with 
the terms of any donation. Any money or property so received 
s h a l l not be used for any other purpose. 

It appears from the language that unless the terms of a 
s p e c i f i c donation or bequest provide for the a c q u i s i t i o n of 
land or i f there i s such an agreement with the owners of the 
l o t s , the money received by the c i t y through donations or 
bequests and the money from the sale of l o t s and any permanent 
charges on the lo t s s h a l l be used only for the caring of the 
l o t s . The problem, however, concerns the perpetual care fund. 

Section 566.14 makes s p e c i f i c mention of a perpetual 
care fund. Section 566.15 provides that the mayor and council 
has authority to receive and invest money and property donated, 
along with that portion of money from l o t sales and permanent 
charges on the lo t s which have been set aside i n a perpetual 
care fund. It i s provided i n § 56 6.16 that before any part of 
the p r i n c i p a l , may. be invested or used the c i t y s h a l l , by 
res o l u t i o n , accept the donation or bequest and that portion 
of l o t sales or permanent charges to be used for perpetual 
care. The c i t y s h a l l also, by s a i d r e s o l u t i o n , provide for the 
payment of i n t e r e s t thereon to the cemetery general fund to 
be used i n caring for or maintaining the property of the donor 
or the l o t s where provision was made i n the sale for perpetual 
care. A l l t h i s must be done i n accordance with the terms of 
the donations or bequests or the terms of the sale. 

I t i s apparent that l o t sales do not have to be made under 
perpetual care. That i s obviously discretionary with the 
parties to the sale. The above sections of Chapter 56 6 provide 
that money from the perpetual care fund can only be used for the 
care and maintenance of l o t s sold pursuant to perpetual care. 
Therefore, said money cannot be used to purchase a d d i t i o n a l 
land f o r the cemetery nor f o r any improvements on that a d d i t i o n a l 
land. 

Very t r u l y yours, 

Assistant Attorney General 

LMB/cmc 



MUNICIPALITIES: Police and F i r e Chief's Retirements—§§ 384.6, 
411.3 and 411.8(1)(a), The Code 1981. Section 384.6(1) only pro
vides for the normal contribution of § 411.8(1)(a) to be made 
to the International C i t y Managers Association/Retirement 
Corporation instead of the pension fund under Chapter 411. 
Past earned retirement c r e d i t s and past contributions are 
not included. (Blumberg to Doderer, State Representative, 7/30/8 
#81-7-26 (L) 

July 30, 1981 

The Honorable Minnette Doderer 
State Representative 
L O C A L 

Dear Representative Doderer: 

We have your opinion request regarding Chapter 411, The 
Code 1981. You ask: 

1. I f a police chief or f i r e chief chooses to 
exercise the option to become exempt from the p r o v i 
sions of Chapter 411, Code of Iowa,, and become 
a member of the i n t e r n a t i o n a l c i t y management asso
ciation/retirement corporation, must the c i t y 
c r e d i t past earned retirement c r e d i t s and c i t y 
contribution under Chapter 411, to the account 
of the respective chief j o i n i n g the interna
t i o n a l c i t y management association/retirement 
corporation; and, 

2. Did the Sixty-eighth General Assembly i n House 
F i l e 2598, Section 29, intend that c r e d i t s and 
funds c o l l e c t e d under Chapter 411 be transferred to 
the i n t e r n a t i o n a l c i t y management association/ 
retirement corporation upon exercise of the 
option permitted under the amendment or d i d they 
intend that any po l i c e c h i e f or f i r e c h i e f 
exercising t h i s option would f o r f e i t past c r e d i t s 
and accumulations? 
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House F i l e 2598, Section 29 can be found i n 1980 Session, 
68th G.A., Ch. 1014, § 29, and i s an amendment to § 384.6(1), 
The Code. That section now reads, with the pertinent portions 
emphasized: 

1. Accounting for pension and related 
employee benefit funds as provided by the c i t y 
finance committee. A c i t y may make c o n t r i 
butions to a retirement system other than 
the Iowa public employees' retirement system 
for i t s c i t y manager, or c i t y administrator 
performing the duties of c i t y manager, 
i n an annual amount not to exceed the amount 
that would have been contributed by the 
employer under section 97B.11. If a p o l i c e 
c hief or f i r e chief has submitted a written 
request to the board of trustees to be exempt 
from chapter 411, authorized i n section 
411.3, subsection 1, a c i t y s h a l l make c o n t r i 
butions f o r the c h i e f , i n an amount not to 
exceed the amount that would have been con
t r i b u t e d by the c i t y under section 411.8, 
subsection 1, paragraph "a", to the interna
t i o n a l c i t y management association/retirement 
corporation. A c i t y may c e r t i f y taxes to be lev i e d 
for a t r u s t and agency fund i n the amount 
necessary to meet i t s o b l i g a t i o n s . 
[Emphasis added.] 

Section 411.3(1) provides, i n pertinent part: 

1. A l l persons who become police o f f i c e r s 
or f i r e f i g h t e r s a f t e r the date the re
tirement systems are established by t h i s 
chapter, s h a l l become members thereof as 
a condition of t h e i r employment, except 
that a p o l i c e chief or a f i r e chief who 
would not complete twenty-two years of service 
under t h i s chapter by the time the c h i e f 
attains f i f t y - f i v e years of age s h a l l , 
upon written request to the board of trustees, 
be exempt from t h i s chapter. Notwithstanding 
section 97B.41, a p o l i c e chief or f i r e chief 
who i s exempt from t h i s chapter i s exempt 
from chapter 97B. 

Thus, those chiefs who could not possibly serve for twenty-two 
years by age f i f t y - f i v e can request i n writing that they be 
exempt from the requirements of chapter 411. Once that i s done, 
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the c i t y s h a l l make contributions to the International C i t y 
Management Association/Retirement Corporation i n the same 
amount that i t would have made to the pension fund pursuant 
to § 411.8(1)(a). The c i t y must s t i l l contribute the same 
amount of money. However, the contribution i s paid to a 
d i f f e r e n t organization or fund than that i n Chapter 411. 

The International C i t y Management Association/Retirement 
Corporation i s not a true pension plan. It i s a deferred 
compensation plan established pursuant to the Internal Revenue 
Code. To be within the l i m i t s of § 457 and related sections of 
the Internal Revenue Code, the contributions to the Retirement 
Corporation must f a l l within the c e i l i n g s established by § 457. 
Thus, i f c r e d i t for past service were to be paid by the c i t y 
to the Retirement Corporation, the c e i l i n g would be exceeded, 
thereby d i s q u a l i f y i n g the defferred compensation plan. It 
i s also the view of the Retirement Corporation that an employee 
(the chief) within a § 457 plan must not have any r i g h t to the 
money. The Retirement Corporation believes that i n order for i t s 
plan to receive the proper status under § 457, the c i t i e s ' c o n t r i 
butions should only.include the "normal contribution" as de
fined i n § 411.8(1) (a). That i s , i t should equal the amount i t 
would have paid into the pension fund. The Retirement Corpora
t i o n w i l l not accept past c r e d i t s . 

The Legislature, i n § 384.6(1) does not speak t o past 
c r e d i t s . There i s nothing therein which give any i n d i c a t i o n that 
past c r e d i t s are to be given. Nor i s there any language i n d i c a t i n g 
that there be a transfer of funds already accumulated i n the c h i e f 
pension fund to the Retirement Corporation. Whether any l e g i s 
l a t i v e member intended such to be the case i s not relevant 
since there i s an absence of any language so i n d i c a t i n g . I t 
i s l o g i c a l to assume that since the Retirement Corporation's 
plan i s one of deferred compensation any language regarding a 
c r e d i t or transfer of funds was i n t e n t i o n a l l y excluded. 

In any event, the language of § 384.6(1), only provides for 
c i t i e s to make the "normal contribution" of § 411.8(1) (a) to 
the Retirement Corporation rather than the pension fund. We 
fi n d no intent on the part of the Legislature that c r e d i t s and 
funds be transferred from the pension funds. 

Very t r u l y yours, 

LMB/cmc 



MUNICIPALITIES: C i v i l Service — §§ 400.8, 400.9, 400.16, 
400.17, 400.18, The Code 1981. A c i t y can refuse to hire 
or promote a person under c i v i l service to a department 
where a r e l a t i v e works i f i t believes that such an action 
w i l l r e s u l t i n divided l o y a l t i e s or personnel problems. 
However, a c i t y cannot deny a q u a l i f i e d i n d i v i d u a l from 
applying or being examined for a c i v i l service p o s i t i o n , 
nor from being placed on the c e r t i f i e d e l i g i b l e l i s t . A 
c i t y cannot remove a person from a c i v i l service p o s i t i o n 
merely on the basis of marriage to a co-worker. (Blumberg 
to S l a t e r , State Senator, 7/30/81) #81-7-25 (L) 

July 30, 1981 

The Honorable Tom Slater 
State Senator 
L O C A L 

Dear Senator S l a t e r : 

You have requested an opinion regarding a municipality's 
rules on.nepotism i n r e l a t i o n to the c i v i l service laws. 
S p e c i f i c a l l y , the c i t y i n question has a p o l i c y where r e l a t i v e s 
of permanent employees are not to be hired when the r e l a t i v e s 
would work i n the same department; one r e l a t i v e would be i n a 
supervisory p o s i t i o n over another; or where one r e l a t i v e would 
be i n a p o s i t i o n to have access to c o n f i d e n t i a l information with 
regard to an administrative or d i s c i p l i n a r y matter against 
another r e l a t i v e . The p o l i c y also provides that the marriage of 
two employees i n the same department is. a v i o l a t i o n of the p o l i c y 
and the termination of one of the employees w i l l be required i f a 
transfer to another department cannot be made. "Relative" i s 
defined as a spouse, anyone within the t h i r d degree of consan^-
gu i n i t y and a f f i n i t y , and s t e p - r e l a t i v e s . The C i v i l Service 
Commission i s to screen out the applicants at the e a r l i e s t 
possible stage. The Commission can refuse to accept an a p p l i c a t i o n , 
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refuse to t e s t an applicant, or remove from the e l i g i b l e l i s t 
the name of an applicant where v i o l a t i o n of the p o l i c y could 
occur. The p o l i c y does not a f f e c t those currently employed. 
Its stated purpose i s to reduce the p o s s i b i l i t y of divided 
l o y a l t i e s . 

Pursuant to Chapter 400, The Code 1981, i n i t i a l appointments 
under c i v i l service are made pursuant to o r i g i n a l examinations. 
Promotions are also made pursuant to examination. Section 4 00.8 
provides that as often as necessary the Commission s h a l l hold 
o r i g i n a l entrance examinations. A l i s t of the ten highest 
q u a l i f i e r s s h a l l be c e r t i f i e d . In c i t i e s of at l e a s t f i f t y 
thousand population, a second l i s t can be established. There 
i s no i n d i c a t i o n i n Chapter 4 00 of the length of time such 
c e r t i f i e d l i s t for o r i g i n a l appointments can be used to f i l l 
vacancies or f i l l newly created positions. Promotions are 
covered by § 400.9. A s i m i l a r l i s t of the ten highest q u a l i f i e r s 
i s established for promotions. Persons on said l i s t s h a l l hold 
preference for promotion for two years. 

Section 400.16 provides that a l l appointive employees s h a l l 
be selected with reference to t h e i r q u a l i f i c a t i o n s , f i t n e s s , and 
for the good of the public s e r v i c e . Section 4 00.17 provides that 
those persons appointed and employed pursuant to c i v i l s ervice 
s h a l l have passed a c i v i l service examination and have been 
c e r t i f i e d as e l i g i b l e . However, no person s h a l l be appointed or 
employed i n a c i v i l service p o s i t i o n unless such person i s of 
good moral character, i s able to read and write English, and i s 
not a l i q u o r or drug addict. These two sections give the c i t y 
and the appointing authority d i s c r e t i o n i n who i s appointed and 
employed. These two words are emphasized because t h i s d i s c r e t i o n 
appears to e x i s t only i n r e l a t i o n to appointment and employment. 
There i s no i n d i c a t i o n of any a p p l i c a b i l i t y to ap p l i c a t i o n s for 
examination. This, as w i l l be discussed below, i s s i g n i f i c a n t . 

Chapter 400 i s a uniform system whereby competent i n d i v i d u a l s 
are e l i g i b l e for employment or promotion to c i v i l service p o s i t i o n s . 
It was established, i n part, to remove the s p o i l s and f a v o r i t i s m 
systems that used to determine c i t y employment. The chapter also 
assures the applicants that they w i l l be treated f a i r l y , and i t 
assures the appointees and employees that they w i l l not be subject 
to u n f a i r and a r b i t r a r y treatment regarding t h e i r job status. 
It i s stated i n 3 E. McQuillen, The Law of Municipal Corporations, 
§12.76, at page 329 (3rd Ed. 1973): 
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[ C ] i v i l service laws have been widely 
adopted. . .for the purpose, among 
other things, of securing appointments 
on the ground of f i t n e s s , competency 
and merit so as to benefit the public, 
and for the purpose of protecting 
appointees from a r b i t r a r y and unjust 
treatment. 

See also, McQuillen, Id at § 12.55; 2A C. J. Antieau, Municipal 
Corporation Law, § 22.24 (1979); Intern. U. of OP. Eng. v. C i t y 
of Minneapolis, 305 Minn. 364, 233 N.W.2d 748 (1975); Killingsworth 
v. Poli c e & F i r e Dept. C i v i l Serv. Com'n, 12 Mich. App. 340, 162 
N.W.2d 826 (1968). 

It i s also stated i n McQuillen, Id at § 12.78(b), page 343: 

Restri c t i o n s by the commission 
as to the number who may pass an 
examination generally are improper. 
Competitive examinations have been 
said to require that they be open to 
a l l " who are able to meet minimum 
requirements for candidates as 
distinguished from mere q u a l i f y i n g 
examinations for one or more picked 
candidates. However, examinations 
are sometimes q u a l i f y i n g or noncompetitive, 
e s p e c i a l l y i n the case of positions not 
s t r i c t l y within c i v i l service c l a s s i f i c a t i o n s . 
Such an examination i s one i n which success
f u l examinees q u a l i f y for an employment or 
pos i t i o n , the appointment to which may be 
made from any of those so q u a l i f y i n g without 
regard to the order i n which they are graded. . . . 

Necessary q u a l i f i c a t i o n s , frequently 
existent at the time of appl i c a t i o n to those 
e l i g i b l e to take the examinations may be 
prescribed by the commission which requirements, 
of course, must be reasonable i n order to escape 
review or modification by the courts. For 
example, maximum and minimum age l i m i t s may be 
prescribed by the rules for c e r t a i n employments. 
The payment of a fee may be a r e q u i s i t e to 
taking the examination. Experience or t r a i n i n g 
of a sp e c i f i e d sort may be required, as well as 
educational q u a l i f i c a t i o n s , such as high school 
or college graduation or t r a i n i n g . Good charac
ter and responsible conduct may also need to 
be established. Extremely important require-
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ments may e x i s t i n the nature of United States 
c i t i z e n s h i p and assurance of l o y a l t y . The 
examination frequently includes a physical 
examination or a p s y c h i a t r i c examination, 
as well as examination based on the a p p l i 
cant's knowledge, aptitude and a b i l i t y . 

I t was held i n Kearns v. C i t y of Buffalo, 202 Misc. 619, 
111 NYS2d 778 (1952), that one of the objects of the state 
c i v i l service laws i s that a l l persons who possess appropriate 
preliminary q u a l i f i c a t i o n s such as residence, age, weight, 
character and the l i k e " s h a l l be e n t i t l e d , as a matter of 
r i g h t , to take the examinations. . .subject to minor and 
reasonable conditions." In Terry v. C i v i l Service Commission, 
108 Cal. App.2d 861, 240 P.2d 691 (1952), i t was held that a 
rule adopted by the C i v i l Service Commission with respect to 
requirements f o r c e r t a i n positions must be reasonable and not 
operate to discriminate unreasonably between q u a l i f i e d a p p l i 
cants. Thus, the Court held (240 P.2d at 697): 

I t hardly needs c i t a t i o n of authority to 
e s t a b l i s h the p r i n c i p l e that the r i g h t to work 
i s fundamental and enjoys the personal l i b e r t y 

.. guarantees of the Fourteenth Amendment.7 Any 
unreasonable l i m i t a t i o n that deprives q u a l i f i e d 
persons of the equal opportunity to q u a l i f y f o r 
work i s unconstitutional. . . .The r i g h t to 
work for the government i s , of course, not 
absolute, but i t should be safeguarded from 
l e g i s l a t i v e or quasi l e g i s l a t i v e action which 
discriminates against persons or classes of 
persons. 

S i m i l a r l y , i n Taplick v. C i t y of Madison Personnel Bd., 90 Wise.2d 
500, 280 N.W.2d 301 (1979), the Court found that the r e f u s a l to 
accept an a p p l i c a t i o n for c i v i l service involved a property 
r i g h t that required a f a i r hearing under the Fourteenth Amendment. 

The issue thus becomes whether the p o l i c y i s reasonable. 
We do not contend that the p o s s i b i l i t y of divided l o y a l t i e s and 
personnel problems i s not a proper subject about which a c i t y 
or c i v i l service commission should be concerned. Nor do we 
f e e l that a c i t y or c i v i l service commission lacks the authority 
to handle and resolve such matters. The desire not to employ 
two or more r e l a t i v e s i n the same department where one has a 
supervisory power over the other, or where one has access to 
pri v a t e personnel f i l e s i s reasonable. The c i t y or appointing 
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authority under c i v i l service i s not prohibited from denying 
employment or promotion where such conditions would e x i s t . 
However, the denial of employment or promotion at a given 
point i n time i s distinguishable from denying an app l i c a t i o n 
or an examination for c i v i l service positions. 

Persons on promotional l i s t s hold preference for promotion 
for two years. Appointments made from those l i s t s do not have 
to be i n the order that the names are l i s t e d . However, any 
such appointments must be made from the l i s t . Under the p o l i c y 
i n question, a person would not be permitted to be examined or, 
i f examined, would not be placed on the c e r t i f i e d promotional 
l i s t i f a r e l a t i v e was i n the department where there was a 
vacancy to be f i l l e d by promotion. The problem with t h i s p o l i c y 
i s that i t denies a person, otherwise q u a l i f i e d , the opportunity 
to be considered for promotion for a two year period. Although 
a r e l a t i v e may be i n a department where there i s a vacancy at 
the time the examination i s given, that may not be true at a 
given point during the next two years. Thus, the p o l i c y would 
u n f a i r l y deny a q u a l i f i e d person the r i g h t to be examined and 
placed on the c e r t i f i e d l i s t i f the score i s high enough. 

If the- h i r i n g or promotion of a person to a department where, 
a r e l a t i v e i s already working w i l l l i k e l y r e s u l t i n divided 
l o y a l t i e s or personnel problems, the solution i s not to hir e or 
promote the i n d i v i d u a l at that point i n time. Not permitting 
a q u a l i f i e d person to apply or be examined for a p o s i t i o n i s 
contrary to the concept of c i v i l service. 

Another problem exists with the p o l i c y on marriage. As 
stated above, c i v i l service laws are promulgated, i n part, to 
prevent unfair and unjust treatment of appointees and employees. 
The Legislature has provided for t h i s i n § 400.18 and the 
following sections. That section provides that a person under 
c i v i l service cannot be removed, demoted or suspended without 
a hearing and a majority vote of the Commission for neglect of 
duty, disobedience, misconduct, or f a i l u r e to properly perform 
the duties of the po s i t i o n . The r i g h t to appeal the decision 

1 We are not st a t i n g here that the p o l i c y of not employing two 
r e l a t i v e s to work i n the same department i s reasonable under 
a l l circumstances. There may be instances where the den i a l of 
employment pursuant to the p o l i c y could be unreasonable and a 
denial of r i g h t s . 
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e x i s t s . The four reasons for the d i s c i p l i n a r y action are l i s t e d 
i n § 400.18/ and are the only reasons for such an action. We 
do not f i n d that marriage f i t s within any of them. Thus, that 
part of the p o l i c y i s i n d i r e c t c o n f l i c t with Chapter 400. 
Although a c i t y may require an appropriate t r a n s f e r under these, 
conditions, i t cannot terminate one of the married i n d i v i d u a l s 
soley on the basis of marriage. 

Accordingly, we are of the opinion that a c i t y can refuse 
to h i r e or promote an i n d i v i d u a l to a department where a r e l a t i v e 
works i f the c i t y believes that i t w i l l r e s u l t i n divided l o y a l t i e s 
or personnel problems. However, a c i t y cannot deny a q u a l i f i e d 
i n d i v i d u a l from applying f o r or being examined under c i v i l service, 
nor from being placed on the c e r t i f i e d e l i g i b l e l i s t . A c i t y 
cannot remove a c i v i l service employee merely on the basis of 
marriage to a co-worker. 

Very t r u l y yours, 

JLBSS^rVf^ BLUMBERG ^ 
A s s i s t a n t Attorney General 

LMB/skb 



COURTS: RETIRED JUDGES: § 605.25, The Code 1981. Section 605.25 
does not e s t a b l i s h an entitlement to a salary i n l i e u of continued 
receipt of an annuity. The section contemplates that a r e t i r e d 
judge on temporary assignment make an el e c t i o n between receipt of 
a salary and continued receipt of an annuity. The section 
p r o h i b i t s r e c e i p t of both a salary and an annuity. (Fortney to 
O'Brien, Court Administrator #81-7-24 (L), 7/30/81) 

William J. O'Brien July 30 f, 1981 
Court Administrator 
State C a p i t o l 
L O C A L 

Dear Mr. O'Brien: 

You have requested an opinion of the Attorney General 
regarding construction of § 605.25, The Code 1981. The 
s i t u a t i o n you present i s that of a r e t i r e d Iowa judge who 
has been serving as a senior judge pursuant to §§ 605A.21-29, 
The Code 1981. In August 1981, the judge w i l l reach the age 
of 78, the upper age l i m i t for service as a senior judge. 
See § 605A.27(1), The Code 1981. As the judge has expressed 
a desire to continue working i n a j u d i c i a l capacity, the 
Supreme Court i s considering the p o s s i b i l i t y of assigning him 
to temporary service pursuant to § 605.25. The question you 
present i s whether a r e t i r e d judge or r e t i r e d senior judge 
serving under temporary assignment may waive the compensation 
prescribed by § 605.25 and continue annuity benefits under 
the j u d i c i a l retirement system. We are of the opinion that 
waiver i s permissible. 

Section 605.25 provides: 

Judges of the supreme court, court of 
appeals and d i s t r i c t court who are here
a f t e r r e t i r e d by reason of age, or who 
are drawing benefits under section 605A.6, 
may with t h e i r consent be assigned by the 
supreme court to temporary j u d i c i a l duties 
on a court i n t h i s state: However, a r e t i r e d 
judge s h a l l not be assigned to temporary 
j u d i c i a l duties on any court superior to the 
highest court to which that judge had been 
appointed p r i o r to retirement, and a judge 
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may not be assigned for temporary duties 
with the supreme court or the court of 
appeals except i n the case of a temporary 
absence of a member of one of those courts. 
A r e t i r e d judge s h a l l not engage in the 
prac t i c e of law unless he s h a l l f i l e with 
the c l e r k of the supreme court an e l e c t i o n 
to p r a c t i c e law, i n which event he s h a l l 
thereafter be i n e l i g i b l e for assignment 
to temporary j u d i c i a l duties at any time. 
While serving under temporary assignment 
as herein provided, a r e t i r e d judge s h a l l 
receive the compensation and actual expense 
provided by law for judges on the court to 
which he i s assigned, but s h a l l not receive 
any annuity payments to which he may be 
e n t i t l e d under the j u d i c i a l retirement 
system. He may be authorized i n the order 
of assignment to appoint a temporary reporter, 
who s h a l l receive the compensation and actual 
expense provided by law for a regular reporter 
i n the court to which the judge i s assigned. 
The order of assignment s h a l l be f i l e d i n the 
o f f i c e s of the clerks of court at the places 
where the judge i s to serve. [Emphasis 
supplied.] 

We believe that the purpose of § 605.25 i s to ensure that 
a r e t i r e d judge serving on temporary assignment does not 
receive both an annuity and a salary. In other words, the 
statute i s designed to prevent a s i t u a t i o n which, i n common 
parlance, might be ref e r r e d to as "double dipping." We do not 
believe that the section i s designed to mandate the payment of 
a salary to a j u s t i c e serving under § 605.25. Likewise, we do 
not b e l i e v e that the statute p r o h i b i t s continued r e c e i p t of an 
annuity. What the statute p r o h i b i t s i s rec e i p t of both a salary 
and an annuity. 

An annuity paid to a r e t i r e d judge i s s i g n i f i c a n t l y less 
than the amount of a current judge's salary. Section 605A.7 
provides: 

The annuity of a judge under t h i s system 
s h a l l be an amount equal to three percent 
of h i s average annual basic salary for his 
l a s t three years as a judge of one or more 
of the courts included i n thi s chapter, 
m u l t i p l i e d by h i s years of service as a 
judge of one or more of such courts, but no 
such annuity s h a l l exceed an amount equal to 
f i f t y percent of the salary that he i s re
ceiv i n g at the time he becomes separated 
from such service. 
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The terms of § 605A.7 do not permit an increase in the 
amount of an annuity as the s a l a r i e s of current judges 
are increased. (Contrast with § 605A.24.) Consequently, 
i f a r e t i r e d judge serving under § 605.25 elects to 
continue re c e i v i n g an annuity rather than the current 
salary of a judge, the r e t i r e d judge would be e l e c t i n g to 
serve at a reduced rate of pay. We are unaware of any 
statute which prevents a public employee to agree to 
serve for a reduced salary. 1 

In conclusion, § 605.25 does not e s t a b l i s h an e n t i t l e 
ment to a salary i n l i e u of continued receipt of an annuity. 
The section contemplates that a r e t i r e d judge on temporary 
assignment make an e l e c t i o n between receipt of a salary and 
continued receipt of an annuity. The section p r o h i b i t s 
r e c e i p t of both a salary and an annuity. 

This assumes, of course, that the employee i s not an elected 
public o f f i c i a l . See § 722.4, The Code 1981 and Carrothers v. 
R u s s e l l , 53 Iowa 346, 5 N.W. 499 (1880). 

Yours t r u l y , 

Assistant Attorney General 

DMF: sh 



CIVIL RIGHTS/CONCILIATION/ADJUDICATING COMMISSIONERS: Sections 
601A.15 (3) (d) , 601A.15(5), 601A.15(6), 17A.12(6), 17A.12(8), 
17A.17(1), 17A.17(3), The Code 1981. C i v i l Rights Commissioner 
who approves order bypassing further c o n c i l i a t i o n which thereby 
places complaint i n l i n e for hearing may p a r t i c i p a t e i n f i n a l 
adjudication of complaint i f the Commissioner (1) does not i n 
vestigate the complaint, (2) does not prosecute or advocate for 
the complainant, (3) does not obtain the aid or advice of agency 
personnel with a personal i n t e r e s t i n the complaint or who have 
prosecuted or advocated for the complainant , and (4) i s not ex
posed, ex parte, to evidence outside the record of the contested 
case hearing. (Nichols to Reis, C i v i l Rights Commission, 7/24/81) 
#81-7-22(L) 

July 24, 1981 

Ms. A r t i s I. Reis 
Executive Director 
Iowa C i v i l Rights Commission 
8th Floor - Colony Bldg. 
507 Tenth Street 
Des Moines, Iowa 50 319 
L O C A L 

Dear Ms. Reis: 

You have requested an opinion from th i s o f f i c e i n q u i r i n g 
whether the Commissioner who approves an order that a complaint 
proceed to hearing (hereinafter "approving Commissioner"), as 
required by §§ 601A.15(3) (d) and 601A.15(5), The Code 1981, may 
thereafter p a r t i c i p a t e i n the Iowa C i v i l Rights Commission's 
("Commission") f i n a l decision on the merits of that complaint 
(hereinafter "adjudicating Commissioner"). I t i s the opinion 
of t h i s o f f i c e that the approving Commissioner may also act as 
an adjudicating Commissioner i f the following conditions are 
met. F i r s t , the Commissioner must not personally investigate 
the complaint. § 601A.15(6), The Code 1981. Second, the Com
missioner cannot personally prosecute or advocate for the com
plainant. § 17A.17(3), The Code 1981. Third, the Commissioner 
cannot obtain the aid or advice of agency personnel who have a 
personal i n t e r e s t i n the case (e.g. s t a f f investigators) or who 
have prosecuted or advocated for the complainant (e.g. s t a f f 
c o n c i l i a t o r s ) . § 17A.17(1), The Code 1981. Fourth, the Commis
sioner cannot become exposed, ex parte, to evidence which i s 
not contained i n the record made at the contested case hearing. 
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Reis 

§§ 17A.12(6) and 17A.12(8), The Code 1981. 

I. ROLE OF THE APPROVING COMMISSIONER 

Complaints f i l e d with the Commission are investigated.by the 
Commission s t a f f . § 601A.15(3)(a), The Code 1981. The i n v e s t i 
gator presents a recommendation of probable cause v e l non to a 
Commission Hearing O f f i c e r who makes a probable cause r u l i n g . Id.; 
§ 601A.15(3)(c), The Code 1981. Complaints credited with pro
bable cause must be c o n c i l i a t e d for at lea s t t h i r t y days a f t e r the 
i n i t i a l c o n c i l i a t i o n meeting. §§ 601A.15{3)(d) and 601A.15(5), 
The Code 1981. Once the t h i r t y day period elapses, the d i r e c t o r 
of the Commission, with the approval of a Commissioner, may order 
further c o n c i l i a t i o n e f f o r t s bypassed and may n o t i f y the respon
dent that the complaint w i l l proceed to hearing. Id. The order 
bypassing further c o n c i l i a t i o n i s a j u r i s d i c t i o n a l prerequisite 
to a hearing. § 601A.15(5), The Code 1981. 

Sections 601A.15(3) (d) and 601A. 15 (5) , The Code 1981 do not 
delineate any s p e c i f i c steps which the approving Commissioner must 
follow i n order to bypass further c o n c i l i a t i o n . Nor do the Commis
sion's rules provide any s p e c i f i c guidance. In p r a c t i c e , the Com
missioner reviews a recommendation from the Commission s t a f f con
c i l i a t o r that the complaint proceed to hearing. The Commissioner 
also reviews a "case summary" o u t l i n i n g the findings of the Com
mission's s t a f f i nvestigator and containing the investigator's pro
bable cause recommendation. The Commissioner takes whatever further 
action, i f any, he or she deems necessary to approve or disapprove 
the s t a f f ' s recommendation that further c o n c i l i a t i o n be bypassed and 
that the complaint proceed to hearing. 

I I . LIMITATIONS ON APPROVING COMMISSIONERS 
ACTING AS ADJUDICATING COMMISSIONERS 

Section 601A.15(8), The Code 1981 requires the Commission 
to determine the merits of a complaint a f t e r considering the e v i 
dence submitted at a contested case hearing governed by Chapter 
17A. § 601A.15(7), The Code 1981. Thus, the Iowa C i v i l Rights 
Act and the Iowa Administrative Procedure Act must be construed 
i n p a r i materia to asc e r t a i n the l i m i t a t i o n s on approving Com
missioners who also act as adjudicating Commissioners. See 

Sections 601A. 15 (3) (d) and 601A.15(5), The Code 1981 speci
f i c a l l y require that the order bypassing further c o n c i l i a t i o n 
emanate from the " d i r e c t o r " , not a s t a f f c o n c i l i a t o r . The Com
mission' s executive d i r e c t o r i s appointed by the governor with 
the consent of a two-thirds senate majority. The Commission 
should revise i t s current procedure by s u b s t i t u t i n g or supple
menting the s t a f f c o n c i l i a t o r ' s recommendation with that of the 
executive d i r e c t o r . 
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Oliver v. Teleprompter Corp., 299 N.W.2d 683, 686 (Iowa 1980). 

At the outset i t should be noted that the Iowa C i v i l Rights 
Act does not s p e c i f i c a l l y d i s q u a l i f y the approving Commissioner, 
unlike the "investigating o f f i c i a l " , from acting as an adjudica
tor on the same complaint. See § 601A.15(6), The Code 1981. I t 
follows that the approving Commissioner may p a r t i c i p a t e as an 
adjudicator subject to the general l i m i t a t i o n s imposed on agency 
adjudicators by Chapters X?A a n d 601A. 

A. APPROVING COMMISSIONER MAY NOT PERSONALLY IN
VESTIGATE THE COMPLAINT OR OBTAIN THE AID OR ADVICE 
OF COMMISSION EMPLOYEES WHO HAVE (1) A PERSONAL 
INTEREST IN THE CASE OR (2) PROSECUTED OR ADVOCATED 
FOR THE COMPLAINANT. 

Section 601A.15(6), The Code 1981 states that: 

. . . . The in v e s t i g a t i n g o f f i c i a l s h a l l 
not p a r t i c i p a t e i n the hearing except as 
a witness nor s h a l l he p a r t i c i p a t e i n the 
deliberations of the commission i n such 
case. 

Chapter 601A s p e c i f i c a l l y defines a "Commissioner" i n § 601A 
2(9), The Code 1981. "Investigating o f f i c i a l " i s not s i m i l a r l y 
defined. Nevertheless, §§ 601A.15 (3) (a) and 601A.15(3) (c), The 
Code 1981 indicate that the "in v e s t i g a t i n g o f f i c i a l " i s the Com
mission s t a f f investigator who recommends whether a complaint i s 
supported by probable cause to a Commission Hearing O f f i c e r . 
Section 601A.15(6), The Code evinces a c l e a r l e g i s l a t i v e intent 
to insulate the Commission's adjudicative function from i t s i n 
v e s t i g a t i v e function. Therefore, an approving Commissioner can
not personally investigate any fa c t u a l issue surrounding a com
p l a i n t and thereafter p a r t i c i p a t e as an adjudicating Commissioner 

Section 17A.17(1), The Code 1981 imposes further constraints 
on the approving Commissioner acting as adjudicating Commissioner 

Unless required for the d i s p o s i t i o n of ex 
parte matters s p e c i f i c a l l y authorized by statute, 
i n d i v i d u a l s assigned to render a . . . f i n a l 
d ecision or to make findings of fac t and con
clusions of law i n a contested case, s h a l l not 
communicate, d i r e c t l y or i n d i r e c t l y , i n connec
t i o n with any issue of fact or law i n that 
contested case, with any person or party, 



A r t i s I. Reis 
Page 4 

except upon notice and, opportunity for a l l 
p a r t i e s to p a r t i c i p a t e as s h a l l be provided 
for by agency rules. 

However, without such notice and oppor
tunity for a l l parties to p a r t i c i p a t e , i n 
d i v i d u a l s assigned to render a . . . f i n a l 
decision or to make findings of f a c t and 
conclusions of law i n a contested case may 
communicate with members of the agency , 
and may have the aid and advice of persons 
other than those with a personal i n t e r e s t 
i n , or those engaged i n prosecuting or 
advocating i n , either the case under con
s i d e r a t i o n or a pending f a c t u a l l y related 
case inv o l v i n g the same par t i e s . 

Sections 601A. 15 (3) (d) and 601A.15(5), The Code 1981 do not 
s p e c i f i c a l l y authorize the approving Commissioner to engage i n 
ex parte communications with agency personnel having a personal 
i n t e r e s t i n the complaint. 

The Commission's s t a f f i n v e s t i g a t o r and c o n c i l i a t o r both have 
a personal i n t e r e s t i n the complaint to which they are assigned. 
The former has become immersed i n determining the f a c t u a l basis of i 
the complaint to the point where he or she recommends a probable 
cause, a no probable cause, or some other f i n d i n g such as adminis
t r a t i v e closure. The l e g i s l a t u r e recognized the p o t e n t i a l dangers 
of commingling the i n v e s t i g a t i v e r o l e with that of adjudication 
when i t enacted § 601A.15(6), The Code 1981. 

S i m i l a r l y , the c o n c i l i a t o r acts as an advocate for the com
plainant whose complaint has been credited with probable cause. 
Although the c o n c i l i a t o r t r i e s to resolve the complaint i n a manner 
s a t i s f a c t o r y to respondent and complainant a l i k e , the c o n c i l i a t o r 
represents the i n t e r e s t s of the l a t t e r for purposes of negotiation. 
In order for c o n c i l i a t i o n to succeed, the respondent must be assured 
that i t s o f f e r s to resolve the complaint w i l l not be used as a sword 
i f the mediation process f a i l s . The l e g i s l a t u r e therefore imposed 
on the Commission s t a f f a duty to maintain the c o n f i d e n t i a l i t y of 
i t s c o n c i l i a t i o n e f f o r t s . § 601A.15(4), The Code 1981. The Com
mission by r u l e further buttressed t h i s duty by providing that: 

That i s , other Commissioners. § 17A.2(10), The Code 1981. 
3 C f . § 601A.15 (3) (b), The Code 1981. 
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No testimony or evidence s h a l l be offered 
or received at any hearing concerning o f f e r s 
or counter-offers of adjustment during e f f o r t s 
to c o n c i l i a t e an alleged unlawful discrimina
tory practice . . . . 
240 IAC § 1.9 (10) . 

An approving Commissioner may not act as an adjudicating 
Commissioner on the same complaint i f he or she obtains "aid and 
advice" from agency personnel who have a "personal i n t e r e s t " i n 
the complaint, or who have advocated or prosecuted f o r the com
plainant. § 17A.17(1), The Code 1981. A general devotion to 
the p r i n c i p l e s of non-discrimination, standing alone, does not 
constitute a "personal i n t e r e s t " within the meaning of § 17A. 
17(1), The Code 1981. Op. Att'y Gen. #80-11-8. However, the 
approving Commissioner who desires to p a r t i c i p a t e as an adju
d i c a t i n g Commissioner must insulate him- or herself from the 
s t a f f i n v e s t i g a t o r and c o n c i l i a t o r assigned to the complaint. 

B. APPROVING COMMISSIONER MAY NOT PERSONALLY 
ADVOCATE OR PROSECUTE FOR A COMPLAINANT. 

Section 17A.17(3), The Code 1981, provides that: 

No i n d i v i d u a l who p a r t i c i p a t e s i n the making 
of any . . . f i n a l d e c i s i o n i n a contested case 
s h a l l have prosecuted or advocated i n connection 
with that case, the s p e c i f i c controversy under
l y i n g that case, or another pending f a c t u a l l y 
r e l a t e d contested case, or pending f a c t u a l l y re
lated controversy that may culminate i n a con
tested case, involving the same par t i e s . Nor 
s h a l l any such i n d i v i d u a l be subject to the 
authority, d i r e c t i o n , or d i s c r e t i o n of any 
person who has prosecuted or advocated i n 
connection with that contested case, the spe
c i f i c controversy underlying that contested 
case, or a pending f a c t u a l l y related contested 
case or controversy in v o l v i n g the same p a r t i e s . 

The approving Commissioner cannot act as a prosecutor or 
advocate for the complainant and thereafter p a r t i c i p a t e as an 
adjudicating Commissioner. Of course, the p r o s e c u t o r i a l function 
i n contested cases before the Commission i s discharged by the 
Attorney General's o f f i c e . In order to act as an adjudicating 
Commissioner, the approving Commissioner must also avoid be
coming so involved with the merits of the complaint that he or 
she manifests a " w i l l to win" inconsistent with the r o l e of an 
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impartial decision maker. G r o l i e r , Inc. v. F.T.C., 615 F.2d 
1215, 1220 (9th C i r . 1980). 

C. APPROVING COMMISSIONER MUST BE INSULATED FROM 
EX PARTE EVIDENCE NOT A PART OF THE RECORD MADE 
AT HEARING. 

I t i s axiomatic that the Commission's f i n a l d e c i s i o n must 
rest s o l e l y on evidence which i s eith e r submitted at the contested 
case hearing or i s o f f i c i a l l y noticed. §§ 17A.12(6) and 17A.12(8), 
The Code 1981. The l i m i t a t i o n s on ex parte communications i n 
volving agency decisionmakers are intended to insure that agency 
decisions are not based upon matters extraneous to the record 
made at the hearing. § 17A.17, The Code 1981. 

Canon 2 of the Code of J u d i c i a l Conduct i n s t r u c t s a judge 
to avoid impropriety and even the appearance of impropriety i n 
a l l of his or her a c t i v i t i e s . The Iowa Supreme Court has ad
monished agency adjudicators to "be guided by the r a t i o n a l e of 
that canon." Anstey v. Iowa State Commerce Commission, 292 N.W. 
2d 380, 390 (Iowa 1980). Thus, i f the approving Commissioner i s 
to act as an adjudicating Commissioner, i t i s necessary to i n 
sulate the former from any evidence which i s not subsequently 
made a part of the record when the controversy embodied by the 
complaint i s presented at a contested case hearing. 

Currently, a Commissioner who approves a case for public 
hearing and, concomitantly, the bypassing of further c o n c i l i a t i o n 
may review the s t a f f investigator's case summary and other ma
t e r i a l deemed necessary to make an i n t e l l i g e n t d e c i s i o n . This 
procedure r i s k s exposing the Commissioner to evidence which i s 
not subsequently made a part of the record at hearing. An ap
proving Commissioner so exposed could not be an adjudicating 
Commissioner without running afoul of §§ 17A.12{8) and 17A.17(1), 
The Code 1981. 

As a p r a c t i c a l matter, the approving Commissioner cannot 
know whether the case summary and any other materials examined 
w i l l be made a part of the record when the complaint i s pre
sented at hearing. I f the approving Commissioner desires to 
act as an adjudicating Commissioner,.the following safeguards 
should be imposed. F i r s t , the approving Commissioner should 
not review the s t a f f investigator's case summary: § 17A.17(1), 
The Code 1981 p r o h i b i t s the adjudicator from obtaining ex parte 

\ 
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aid and advice from persons, such as investigators and c o n c i l i a t o r s , 
who have a personal i n t e r e s t i n the case. Second, the approving 
Commissioner must not examine evidence i n the Commission's case f i l e 
generated during the in v e s t i g a t i o n . To do otherwise p o t e n t i a l l y 
exposes the Commissioner to evidence which w i l l f a l l outside the 
record produced at a subsequent contested case hearing. Third, the 
Commissioner should review the order of the executive d i r e c t o r that 
further c o n c i l i a t i o n be bypassed and placing the complaint i n l i n e . 
for hearing. Fourth, the d i r e c t o r must present a statement to the 
approving Commissioner explaining why she or he i s ordering that 
further c o n c i l i a t i o n be bypassed. §§ 601A.15(3) (d) and 601A.15(5), 
The Code 1981. The statement should focus on the general reasons 
why further c o n c i l i a t i o n i s f u t i l e . I t should be s i l e n t as to the 
substantive merits of the complaint and i t must not divulge s p e c i f i c 
o f f e r s or counter-offers made by the parties during c o n c i l i a t i o n . 
In short, the approving Commissioner should l i m i t h i s or her review 
to the d i r e c t o r ' s order bypassing further c o n c i l i a t i o n and the state
ment of reasons supporting that order. 

II I . CONCLUSION 

The Commissioner who approves the d i r e c t o r ' s order that further 
c o n c i l i a t i o n be bypassed and that the complaint proceed to hearing, 
§§ 601A.15{3) (d) and 601A.15(5), The Code 1981, may also p a r t i c i p a t e 
i n the f i n a l adjudication concerning that complaint i f the following 
conditions are met. F i r s t , the Commissioner must not personally i n 
vestigate the complaint. § 601A.15(6), The Code 1981. Second, the 
Commissioner cannot personally prosecute or advocate for the com
plainant. § 17A.17(3), The Code 1981. Third, the Commissioner can
not obtain the aid and advice of agency personnel who have a personal 
i n t e r e s t i n the case (e.g. investigators) or who have prosecuted or 
advocated for the complainant (e.g. c o n c i l i a t o r s ) . § 17A.17(1), The 
Code 1981. F i n a l l y , the Commissioner cannot become exposed, ex parte, 
to evidence which i s not contained i n the record made at the contested 
case hearing. §§ 17A.12(6) and 17A.12(8), The Code 1981. 

Sincerely, 

Scott H. Nichols 
Assistant Attorney General 

As discussed supra, § 601A.15(6), The Code 1981 prohibits 
the "i n v e s t i g a t i n g o f f i c i a l from p a r t i c i p a t i n g i n the adjudication 
of the investigated complaint. I t i s apparent that the l e g i s l a 
ture considers the s t a f f investigator to have a "personal i n t e 
r e s t " i n the case. I t would be s u r p r i s i n g i f the l e g i s l a t u r e , 
a f t e r banning the in v e s t i g a t o r from p a r t i c i p a t i n g i n the agency's 
f i n a l d e liberations on the complaint, were to allow the i n v e s t i 
gator to communicate his or her ex parte observations to the 
adjudicator merely because the complaint had not reached the con
tested case phase. 



MUNICIPALITIES: C o n f l i c t s of Interest; Open Meetings §§ 
28A.2, 28A.5, 362.5, 362.6 and 380.4, The Code 1981. A 
c o n f l i c t of i n t e r e s t of a council member other than those 
covered by § 362.5, must be c e r t a i n , demonstrable,, capable 
of precise proof, pecuniary or proprietary, d i r e c t and personal. 
A c i t y cannot declare that one of i t s boards or committees 
i s not subject to the open meetings law. (Blumberg to 
Spear, State Representative,7/24/81) #81-7-21(L) 

July 24, 1981 

The Honorable Clay Spear 
State Representative 
L O C A L 

Dear Representative Spear: 

You have requested an opinion on possible c o n f l i c t s of 
i n t e r e s t of c i t y council members. The l e t t e r from the 
mayor, attached to your request i s as follows: 

The p a r t i c u l a r s i t u a t i o n involved 
a contract which gave a l o c a l 
private organization c e r t a i n free 
use of f a c i l i t i e s when others had 
to pay for the use. Three members 
of the f i v e person C i t y Council 
are members of t h i s organization. 
Two voted i n favor, one abstained, 
two non-members voted to grant the 
favorable contract. 

The C i t y Attorney by his interpre
t a t i o n of 362.6 stated that as 
long as a majority of those 
two non-members voted for the 
proposal, i t made no difference 
how the ones who might have a 
c o n f l i c t voted. I f i n d t h i s con
trary to another opinion of the 
OAG which states that a majority vote 
(3) of the f i v e member Council i s 
required to pass a measure, i n t h i s 
case a r e s o l u t i o n . 
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I ask you to request an opinion 
as to whether two members of a f i v e 
member Council can carry a measure i n 
t h i s manner when a l l f i v e are present. 

The next question i s whether a 
c o n f l i c t of i n t e r e s t exists when 
a Council member i s a member of 
an organization and grants the 
organization, and therefore 
possibly himself, c e r t a i n favorable 
treatment by a contract. Iowa 
Code 68B, pertaining to state 
o f f i c e r s , seems to bar such action, 
but does i t also pertain to C i t y 
Council members? Does Code 362 
bar such actions as a c o n f l i c t ? 

The s p e c i f i c incident grants the 
Burlington YMCA Swim Club, a p r i v a t e 
organization, c e r t a i n r i g h t s to 
use the p u b l i c l y provided swimming 
f a c i l i t i e s free of charge, thereby 
denying the public use during that 
time. 

Another vote granted use of the public 
tennis courts to a private organiza
t i o n who charges a lesser amount to 
members of the YM/YWCA than to 
the general public for tennis lessons. 
Again, with f i v e members present, 
four voted i n favor, one against. 
Two of those voting for were members of 
the YMCA, as was the one voting 
against. Again, the same r u l e was 
applied, and the two non Y members 
who voted i n favor c a r r i e d the day. 
I f i n d the reasoning f a u l t y . 

Also, an item was passed which 
grants a Bridge Negotiating 
Committee of f i v e members, freedom 
from the Open Meetings Law. The 
Iowa Code says i n e f f e c t that a l l 
meetings are open except those 
s p e c i f i c a l l y exempted. Some think 
they have found a loophole. The 
group was o r i g i n a l l y formed by 
action of the Mayor; then Council 
authorized i t formally by r e s o l u t i o n . 
I t seems that because i t s actions 
must be f i n a l l y approved by Council 
i t i s exempt, i n the opinion of some. 
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Section 362.6, The Code 1981, provides that where there 
i s a c o n f l i c t of i n t e r e s t , a measure voted uprn i s not 
i n v a l i d i f the vote of the o f f i c e r with the c o n f l i c t was 
not the decisive vote. Thus, i f one member had a c o n f l i c t 
and the vote was 4-1, the measure would be v a l i d . If the vote 
was 3-2, the measure would not be v a l i d . Section 3 80.4 
provides that the passage of a r e s o l u t i o n requires an 
affirmative vote of not less than a majority of the council 
members. "Quorum" i s defined i n § 4.1(30) as a majority of 
the number of members fixed by statute. Section 362.6 also 
provides that i f a s p e c i f i c majority or unanimous vote of the 
council i s required by statute, the vote must be computed 
on the basis of the number of o f f i c e r s not d i s q u a l i f i e d by 
the c o n f l i c t . However, that provision does not a f f e c t your 
s i t u a t i o n since a s p e c i f i c majority other than a normal 
majority i s not required. 

We addressed a s i m i l a r question i n an e a r l i e r opinion. 
See 1976 Op. Att'y. Gen. 163. There, the Council consisted 
of f i v e members. On a s p e c i f i c vote two members abstained 
because of a c o n f l i c t with the r e s u l t i n g vote being 2-1. 
Thereafter, the two council members resigned and another vote 
was taken. Again, i t was 2-1. The issue was whether that 
vote was s u f f i c i e n t for passage. We held i t was not, c i t i n g 
to cases i n and outside of Iowa. Thus, i f a c o n f l i c t 
existed among your council members, the vote would not be 
s u f f i c i e n t for passage because i t did not have a s u f f i c i e n t 
majority. In the f i r s t vote, the c o n f l i c t would n u l l i f y two 
of the four favorable votes r e s u l t i n g i n a 2-0 vote. In the 
second vote, the r e s u l t would again be 2-0. Two favorable 
votes out of f i v e i s not a s u f f i c i e n t majority. 

The r e a l issue, however, i s whether a c o n f l i c t of i n t e r e s t 
existed among some of the c o u n c i l members. S p e c i f i c a l l y , the 
YMCA came to the Council to request use of some l o c a l r e c r e a t i o n a l 
f a c i l i t i e s f o r t h e i r programs. The YMCA wished to use the 
c i t y pool free of charge f o r i t s swim club. I t also wanted 
use of c i t y tennis courts and would charge a lower fee for 
tennis lessons to members than to others. Three council 
members are members of the YMCA. You ask whether such consitutes 
a c o n f l i c t of i n t e r e s t with those council members when voting 
on the YMCA's proposals. 

Section 362.5 and most case law, at l e a s t i n Iowa, concerns 
c o n f l i c t s of a f i n a n c i a l nature—where the o f f i c e r has a f i n a n c i a l 
dealing with the c i t y . In a p r i o r opinion, Blumberg to Larson, 
#79-7-23, we discussed c o n f l i c t s other than those l i s t e d 
i n § 362.5. C i t i n g to Moody v. Shuffleton, 257 P. 564, 566 
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(Cal. 1927), and Appeal of Yenerall, 165 Pa.Super. 144, 
67 A.2d 565, 566 (1949), we stated that an i n t e r e s t which 
d i s q u a l i f i e s an o f f i c e r must be c e r t a i n , demonstrable, capable 
of precise proof, pecuniary or proprietary, d i r e c t and personal. 
If c o l l a t e r a l , remote, or consequential, proof that the 
i n t e r e s t influenced the vote i s necessary. 

The facts before us do not appear to f a l l within the 
above statement. That i s , mere membership i n the YMCA does not 
automatically create a c o n f l i c t of i n t e r e s t absent some 
facts showing that the membership, and any of i t s ben e f i t s , 
influenced the council member. I f such facts do e x i s t , 
then the vote would be i n v a l i d . I f such facts do not e x i s t , 
the vote would be allowed to stand. An inquiry should 
be made to determine whether s u f f i c i e n t facts e x i s t . 

In response to your question on the Open Meetings Law, 
we must turn to Chapter 28A. Section 28A.2(1), defines 
"governmental body" as follows: 

a. A board, council, commission or 
other governing body expressly created 
by the statutes of t h i s state or by 
executive order. 
b. A board, council, commission, or 
other governing body of a p o l i t i c a l 
subdivision or tax-supported d i s t r i c t 
i n t h i s state. 
c. A multimembered body formally and 
d i r e c t l y created by one or more boards, 
councils, commissions, or other 
governing bodies subject to paragraph 
"a" and "b" of t h i s subsection. 

In a p r i o r opinion, #79-5-4, we were concerned with whether 
a peer review committee established by a l i c e n s i n g board 
pursuant to Chapter 258A, The Code, was subject to the Open 
Meetings Law. We stated there that the c e n t r a l issue was 
whether the committee was a "governmental body" as that 
term i s defined above. In order for a body to be included 
within § 28A.2(1)(c) i t must be 1) multi-membered, 2) formally 
created by a board, c o u n c i l , commission or other governing 
body, 3) d i r e c t l y created by a board, co u n c i l , commission or 
other governing body, and 4) must have been delegated some 
policy-making or decision-making authority. Such bodies must 
conduct open meetings unless the subject matter of a 
meeting f a l l s within any of the exceptions i n § 28A.5. 

The Bridge Negotiating Committee appears to f a l l within the 
f i r s t three requirements set f o r t h above. From the information 
supplied to us we cannot determine whether i t meets the fourth 
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requirement. If i t i s clothed with p o l i c y or decision
making authority, i t would come within the d e f i n i t i o n of 
"governing body" i n § 28A.2(1), and be subject to Chapter 
28A. I f the committee has no such authority, i t would not 
be con t r o l l e d by Chapter 28A. In any event, a c i t y council 
does not possess the power to declare, by ordinance or 
resolution, that one of i t s boards or committees i s exempt 
from the Open Meetings law. That determination can only 
be made upon a reading of Chapter 2 8A and the application o 
in d i v i d u a l f a c t s . 

Very t r u l y yours, 

LARRY M,< BLUMBERG 
Assistant Attorney General 

LMB/cmc 



CRIMINAL LAW: PUBLIC RECORDS: PUBLIC SAFETY, DEPART
MENT OF : §§68A.7(9), 80.9(2)(d), 690.2, 692.1, 692.17, 692.18, 
901.5, 907.3(1) and 907.9, The Code (1981). §692.17 requires 
the removal of arrest and d i s p o s i t i o n data from computer data 
storage system whenever the charges are dismissed or the 
defendant acquitted, but does not require the removal of such 
data from manual data storage systems. Discharge from proba
ti o n on a deferred judgment or deferred sentence i s not a 
dismissal under §692.17. The master name index i n the 
Bureau of Criminal I d e n t i f i c a t i o n as currently constituted 
does not contain criminal history data. (Hayward to M i l l e r , 
Commissioner of Public Safety, 7/22/81) #81-7-20(L) 

Mr, William D, M i l l e r July 22, 1981 
Commissioner 
Department of Public Safety 
Third Floor, Wallace Building 
LOCAL 

Dear Commissioner M i l l e r : 

You have asked t h i s o f f i c e f o r an opinion to a s s i s t the 
Department of Public Safety i n the process of computerizing 
the criminal hi s t o r y records and master name index of the 
Bureau of Criminal I d e n t i f i c a t i o n , The master name index 
contains the following information f i l e d a l p h a b e t i c a l l y as 
to each name and known a l i a s of persons about whom the Bureau 
maintains a criminal history record: 

Name Race 
Date of B i r t h Sex 
DCI Number Height 
Control Number Weight 
Contributor I d e n t i f i e r Eye Color 
Contributor Case Number Hair Color 
S o c i a l Security Number Fingerprint C l a s s i f i c a t i o n 

The master name index contains no information regarding any 
p a r t i c u l a r arrest, charge, d i s p o s i t i o n or punishment of an 
i n d i v i d u a l . I t indicates whether the Bureau has a criminal 
h i s t o r y record and where to f i n d i t . The criminal history 
records themselves are f i l e d numerically by DCI number. 

Your request asks for the opinion of t h i s o f f i c e on four 
questions: 

1. Does §692,27, The Code C1981), require the removal 
of a l l records of arrests i n r e s u l t i n g i n the a c q u i t t a l of 
the accused or dismissal of the charges or does i t merely 
modify the d e f i n i t i o n of ''criminal hi s t o r y data" as i n d i 
cated by a previous Opinion of the Attorney General, 74 Op. 
Att'yGen. 254, 257-258? 
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2. I f §692.17, The Code (.1981), requires the expunge
ment of such records from the computer, does that section 
or any other provision of law preclude the maintenance of 
such, records i n a manual f i l e ? 

3. Does discharge from probation on a deferred judg
ment or deferred sentence c o n s t i t u t e a dismissal under 
§692.17, The Code (1981)? 

4. Does the information i n tha master name index con
s t i t u t e "criminal h i s t o r y data'1 f o r purposes of Ch. 692, 
The Code (.1981) . 

1. Section 692.17, The Code (2981) , Requires the Removal of 
A l l Records- of Arrests Resulting i n the A c q u i t t a l of the 
Accused or th:e Dismissal of Charges. 

Section 692.17, The Code (19 81), does indeed require the 
removal of any criminal h i s t o r y d a t a l from a computer when
ever the charges are dismissed or the accused i s acquitted. 

"Criminal h i s t o r y data" and i t s component parts are 
defined as follows i n §692.1, The Code (1981), which states 
i n pertinent part: 

As used i n t h i s chapter, unless the context 
otherwise requires: 

* * * * * 
3. "Criminal h i story data" means any or a l l 
of the following information maintained by the 
department [of public safety] or bureau [of 
criminal i d e n t i f i c a t i o n or d i v i s i o n of c r i m i n a l 
investigation] i n a manual or automated data 
storage system and i n d i v i d u a l l y i d e n t i f i e d : 

a. Arrest data, 
b. Conviction data. 
c. D i s p o s i t i o n data. 
d. Correctional data, 

4. "Arrest data" means information p e r t a i n i n g 
to an arrest f o r a pu b l i c offense and includes 
the charge, date, time and place. A r r e s t data 
includes a r r e s t warrants f o r a l l public offenses 
outstanding and not served and includes the 
f i l i n g of charges, by preliminary information 
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This finding i s contrary to that contained i n the September 
1973 opinion to your department, 74 Op. Att'yGen. 254, and 
to the extent that previous opinion c o n f l i c t s with, t h i s 
opinion, i t i s rejected. Section 692.17 states: 

Criminal history data i n a computer storage 
system s h a l l not include arrest or d i s p o s i 
t i o n data a f t e r the person has been acquitted 
or the charges dismissed. 

when f i l e d by a peace o f f i c e r or law enforcement 
o f f i c e r or indictment, the data and place of 
alleged commission and county of j u r i s d i c t i o n . 

5. "Conviction data" means information that a 
person was convicted of or entered a plea of 
g u i l t y to a public offense and includes the 
date and l o c a t i o n of commission and court of 
conviction. 

6. "Pisposition data" means information p e r t a i n i n g 
to a recorded court proceeding subsequent and i n 
c i d e n t a l to a public offense arrest and includes 
dismissal of the charge, suspension or d e f e r r a l 
of sentence. 

7. "Correctional data" means information per
t a i n i n g to the status, l o c a t i o n and a c t i v i t i e s 
of persons under the supervision of the county 
s h e r i f f , the d i v i s i o n of corrections of the de
partment of s o c i a l services, board of parole 
or any other state or l o c a l agency performing 
the same or s i m i l a r function, but does not i n 
clude i n v e s t i g a t i v e , s o c i o l o g i c a l , psychologi
cal, economic or other subjective information 
maintained by the d i v i s i o n of corrections of 
the department of s o c i a l services or board of 
parole. 

8. "Public offense" as used i n subsections 4, 
5 and 6 does not include nonindictable offenses 
under either chapter 321 or l o c a l t r a f f i c o r 
dinances. 
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The previous opinion of t h i s o f f i c e based on the premise 
that statutes are to be construed by looking at what the 
General Assembly said rather than at what i t could or should 
have said. In doing so, i t construed §692.17 to be an excep
t i o n to the d e f i n i t i o n of "criminal h i s t o r y data" i n §§692. 
1 (3)-692.1 (8) , The Code (J.981). The 1973 opinion acknow
ledges that t h i s has the absurd r e s u l t of making i t an of
fense to d i s t r i b u t e information concerning the criminal 
h i s t o r y of g u i l t y persons and no offense to make public the 
criminal h i s t o r y records of innocent persons. 

I t was unnecessary to construe §692.17 i n that manner. 
The language can also be construed as a p r o h i b i t i o n on the 
retention of ar r e s t and d i s p o s i t i o n data i n a computer 
storage system whenever the subject i s acquitted or the 
charges are dismissed. This construction avoids the absurd 
r e s u l t contemplated by the previous opinion and does no 
violence to the text of the statute. I t i s , therefore, the 
favored construction of the section. See Hansen V. State, 
298 N.W. 2d 263, 265-266 (.Iowa 1980) 

It i s also more consistent with the i n t e n t of the l e g i s 
l a t u r e and the provisions p o s i t i o n with Chapter 692. The 
September 25, 1973 opinion sets f o r t h the concern of the 
General Assembly, 74 Op. Att'yGen. at 254-255, s t a t i n g : 

The 65th General Assembly enacted [Ch. 692], 
however, to protect i n d i v i d u a l s from misuse 
of t h e i r c r i m i n a l h i s t o r i e s which are now 
being indexed and c e n t r a l l y stored, sometimes 
inaccurately, on a large scale basis i n many 
states, i n c l u d i n g Iowa, By use of the compu
ter , the e n t i r e criminal h i s t o r y of any Iowan 
i s , or soon could be, i n s t a n t l y r e t r i e v a b l e 
at one hundred or more p o l i c e or s h e r i f f ' s o f 
f i c e s throughout Iowa and broadcast over the 
po l i c e radio network, to p a t r o l cars and even 
to criminals and ordinary c i t i z e n s who monitor 
law enforcement radio frequencies for t h e i r 
own entertainment. Also, the spector of 
cousin John and gossiping Gertrude, the r e l a 
t i v e or good f r i e n d of the l o c a l deputy, not 
to mention Big Brother State, having such 
r e a d i l y accessible keyholes to the skeletons 
i n many c l o s e t s , has caused e d i t o r s , l e g i s 
l a t o r s and indeed every privacy loving Iowan 
some varying degrees of uneasiness. 
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In order to remedy t h i s concern, the General Assembly enacted 
several provisions l i m i t i n g the. use of, and access to, com
puters containing criminal history data, §§692.10 (.The 
Department of Public Safety i s to promulgate rules assuring 
the s e c u r i t y of criminal information systems), 692.12 (Crimi
nal h i s t o r y data i n a computer must be stored i n a manner 
which, w i l l preserve i t s i n t e g r i t y and must be under the 
management control of a criminal j u s t i c e agency), 692.14 
(.The Department of Public Safety must regulate and l i m i t 
access to criminal j u s t i c e agencies to criminal history data 
and s h a l l insure the security of computer terminals with 
access to such data), and 692,16 (Arrest data over f i v e years 
old which, have no reported d i s p o s i t i o n must be removed from 
a l l computer storage systems)., The Code (1981). The construe 
t i o n of §692.17 set forth, i n t h i s opinion i s consistent with 
the manifest intent of the General Assembly demonstrated by 
these other sections. 

The General Assembly provided a detailed d e f i n i t i o n of 
"criminal h i s t o r y data" and i t s component parts i n §§692.1(3) 
692.1(.8), The Code (1981) . If i t had intended that §692.17 
be a d e f i n i t i o n a l rather than substantive provision, the 
l e g i s l a t u r e would have placed i t within the d e f i n i t i o n sec- . 
t i o n and not among the provisions regulating the use of com
puters i n keeping criminal h i s t o r y records. 

For these reasons, §692,17, The Code (1981), p r o h i b i t s 
the maintenance of arrest and d i s p o s i t i o n data, as defined 
i n §§692,1(4) and 692.1(6), The Code (1981), i n a computer 
data storage system whenever the r e s u l t i n g charges are d i s 
missed or the accused i s acquitted at t r i a l . 

2. Section 692.17, The Code (1981), Does Not P r o h i b i t 
the Maintenance of Criminal History Data In Manual Data 
Storage Systems Not Otherwise Prohibited by Statute. 

Section 692.17, The Code (1981), only p r o h i b i t s the main
tenance of the s p e c i f i e d information i n a computer. I t does 
not regulate the maintenance of records i n any manual system. 
In general, the Department of Public Safety has the duty: 

To c o l l e c t and c l a s s i f y , and keep at a l l times 
a v a i l a b l e , complete information useful i n the 
detection of crime, and the i d e n t i f i c a t i o n and 
apprehension of criminals, , , , (emphasis added). 
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§80.9(2), The Code (1981). ** [-C] omplete information use
f u l i n the detection of crime, and the i d e n t i f i c a t i o n and 
apprehension of criminals" includes fi n g e r p r i n t s and arrest 
records, even where the charges are dismissed. The previous 
a r r e s t i n g agency may be a valuable source of information 
about a suspect, even though the p a r t i c u l a r charges resulted 
i n an a c q u i t t a l or dismissal. Such an agency may have i n 
formation concerning a suspects background, associates and 
a c t i v i t i e s a v a i l a b l e which would require much time and e f f o r t 
i f another agency needed to c o l l e c t i t independently. How
ever, i f the Bureau did not receive f i n g e r p r i n t s from another 
source due to another matter, i f the charges are dismissed 
or the accused acquitted, not only i s the Bureau precluded 
from maintaining the records i n a computer, i t may not main
t a i n a f i n g e r p r i n t record on the i n d i v i d u a l . §690.2, The 
Code (1981), states i n pertinent part: 

. . . I f the f i n g e r p r i n t s of any person are 
taken under the provisions hereof whose 
fi n g e r p r i n t s are not already on f i l e , and 
sai d person i s not convicted of any offense, 
then said f i n g e r p r i n t records s h a l l be des
troyed, by any o f f i c e r having them. . . . 

The words "not already on f i l e " should be construed to mean 
at the time of the receipt of a d i s p o s i t i o n . 

Section 690.2 may make i t impractical or perhaps im
possible, to maintain criminal h i s t o r y records when the f i n g e r 
p r i n t records are destroyed. This i s because i t i s necessary 
to have an absolute method of i d e n t i f i c a t i o n . However, t h i s 
i s the only statutory r e s t r i c t i o n on the maintenance of c r i m i 
nal h i s t o r y data i n a manual data storage system. This 
r e s t r i c t i o n i s based upon a p r a c t i c a l rather than l e g a l 
l i m i t a t i o n . 

3. A Discharge from Probation Upon a Deferred Sentence 
or Judgment i s not Dismissed Under §692.17, The Code (1981). 

The f a c t that a cr i m i n a l defendant i s discharged from 
probation a f t e r receiving a deferred judgment or deferred sen
tence does not preclude the Bureau from maintaining arrest and 
d i s p o s i t i o n data concerning that p a r t i c u l a r case i n a computer 
data storage system. A deferred judgment r e s u l t s i n the defen
dant being placed "on probation upon such conditions as [the 
court] may require." §907.3(1), The Code (1981). 
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A successful completion of and discharge from, probation 
from a deferred judgment results i n an expungement of the 
t r i a l court's records with reference to the deferred judg
ment. §907.9, The Code (1981). A deferred sentence re s u l t s 
i n the assignment of the defendant to the j u d i c i a l d i s t r i c t 
department of community corrections for probation supervi
sion §907.3(1), The Code (1981). Section 907.9, The Code 
(19 81), does not provide for the expungement of court 
records regarding deferred sentences. However, §907.3(1) 
does provide i n regard to both deferred judgments and de
ferred sentences that "[u]pon f u l f i l l m e n t of the conditions 
of probation, the defendant s h a l l be discharged without 
entry of judgment." 

This o f f i c e has previously found that the discharge 
from probation a f t e r a deferred judgment i s not a lack of a 
conviction under §690.1, The Code (1981), requiring the 
destruction of f i n g e r p r i n t records. 76 Op. Att'yGen. 234, 
240-244. The same rationale which that opinion employs to 
construe the term "convicted" i n §69 0.2 i s equally applicabl 
to the term "dismissed" i n §692.17. That r a t i o n a l e mandates 
a narrow construction consistent with the General Assembly's 
intent to provide complete information to law enforcement 
agencies manifested i n §80.9(2)(d) and Ch. 690, The Code 
(19 81), and to allow c e r t a i n criminal defendants to keep 
t h e i r criminal h i s t o r y c o n f i d e n t i a l . 

Deferred sentences may not create the same question as 
deferred judgments because they should not r e s u l t i n the 
expunging of the court's records. Nonetheless, the word 
"dismissal" i n §69 2.17 i s not applicable to ei t h e r s i t u a t i o n 
Dismissed i s defined as: 

An order or judgment f i n a l l y disposing of an 
action, s u i t , motion, etc., by sending i t out 
of court, though without a t r i a l of the Issues 
involved. (emphasis added.) 

H.Black, Black's Law Dictionary, p. 555 (1968). The court 
must make some fin d i n g as to the issues involved i n a c r i 
minal case. The placement of a person on probation i s 
punishment which cannot be imposed without a finding of 
g u i l t beyond a reasonable doubt. The d e f e r r a l of judgment 
or sentence are options which a court can exercise at "the 
time fixed by the court for pronouncement of sentence." 
§90.15, The Code (1981). They do not constitute a dismissal 
of the charges. Section 692.17, The Code (1981), therefore, 
does not come into play i n such cases. 
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4. The Master Name Index: i n the Bureau' of Criminal 
I d e n t i f i c a t i o n Does Not Contain Criminal 1 History 1 Data. 

Section 692.11, The Code (1981) , contains a d e t a i l e d 
d e f i n i t i o n of what constitutes "criminal history data" which 
i s set forth above i n footnote number one. The information 
contained i n that d e f i n i t i o n i s that which refers to a par
t i c u l a r a r r e s t and the consequences thereof. The information 
i n the Bureau's master name index, as described i n your 
opinion request, does not include any information f a l l i n g 
within the term "criminal h i s t o r y data" subject to regulation 
under Chapter 692, The Code (1981). 

I t should be noted, however, that the master name index 
i s nonetheless a c o n f i d e n t i a l record. Section 68A.7, The 
Code (1981), states i n pertinent part: 

The following public records s h a l l be kept 
c o n f i d e n t i a l , unless otherwise ordered by 
a court, by the lawful custodian of the 
records, or by another person duly authorized 
to release information: 

**** 
9. Criminal i d e n t i f i c a t i o n f i l e s of law 
enforcement agencies. However, current and 
p r i o r arrests s h a l l be public records. 

* * * * 

The master name index of the Bureau i s part of the cr i m i n a l 
i d e n t i f i c a t i o n f i l e s of the Department of Public Safety. I t 
does not contain any information concerning current or p r i o r 
arrests.2 The master name index i s , for t h i s reason, not a 
record a v a i l a b l e f o r public inspection. 

I f i t did contain such information, the master name 
index would contain "criminal h i s t o r y data" subject to Ch. 
692, The Code (1981), and pursuant to §692.18, The Code (1981), 
such a r r e s t records would be c o n f i d e n t i a l , §68A.7(9) not
withstanding. 
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5. Conclusion 

In summary, §692.17, The Code (1981), requires the 
removal of any arrest or d i s p o s i t i o n data, as defined i n 
§§692.1(4) and 692.1(6), The Code (1981) respectively, from 
any computer data storage system whenever the charges are 
dismissed or the accused i s acquitted. To the extent any 
previous opinion of thi s o f f i c e stated to the contrary, i t i s 
expressly overruled. Section 692.17 does not regulate any 
manual data storage systems. Discharge from probation on a 
deferred judgment or deferred sentence under §§901.5(1), 
901.5(5), 907.3(1) and 907.9, The Code (1981), does not 
constitute a dismissal of the charges under §692.17 requiring 
the expungement of information for any computer data storage 
system. The master name index of the Bureau of Criminal 
I d e n t i f i c a t i o n does not constitute or contain "criminal 
h i s t o r y data" subject to Ch. 692.regulation. 

Respectfully yours, 

GARY L. HAYWARD 
Assistant Attorney General 
Public Safety D i v i s i o n . 

GLH:rlr 



COUNTIES: COUNTY HOSPITALS. Chapter 347 and §§ 347.7, 347.13, 
347.14, 347.28-29, The Code 1981. The board of trustees of a 
Chapter 347 f a c i l i t y possess the authority to contract f o r 
o f f i c e space for the purpose of subletting the same to medical 
p r a c t i t i o n e r s who w i l l u t i l i z e the county h o s p i t a l f a c i l i t i e s . 
I f no bonding i s contemplated to r a i s e funds to s a t i s f y the 
lease obligation, the board of h o s p i t a l trustees may use money 
generated by the § 347.7 tax levy to s a t i s f y the lease. 
(Fortney to Olesen, Adair County Attorney , 7/21/81) #81-7-19 

July 21, 1981 

W i l l a r d W. Olesen 
Adair County Attorney 
Courthouse 
Greenfield, Iowa 50849 

Dear Mr. Olesen: 

You have requested an opinion regarding the authority 
of the Adair County Hospital Board of Trustees i n the matter 
of constructing a b u i l d i n g to house doctors' o f f i c e s . 
According to the facts you present, on September 10, 1948, 
pursuant to Chapter 347 of the Iowa Code, the voters of 
Adair County approved the construction and equipping of a 
county public h o s p i t a l . Because of the shortage of 
medical p r a c t i t i o n e r s in recent years and the resultant 
decline in average d a i l y h o s p i t a l occupancy, the h o s p i t a l 
trustees have been required to r e l y increasingly on t h e i r 
levying authority i n order to supplement patient revenues. 
The trustees believe that i t i s important to the community to 
ensure the future v i a b i l i t y of the h o s p i t a l , and they have 
resolved that a f f i r m a t i v e action to procure a d d i t i o n a l 
physicians i s required. One plan of action contemplates 
the development of a medical o f f i c e b u i l d i n g on the h o s p i t a l 
campus. I t i s anticipated that the b u i l d i n g would house two 
public health service physicians who have been assigned to 
Adair County, a surgeon who i s yet to be procured, two l o c a l 
d entists, and a l o c a l optometrist. An organizational e n t i t y 
separate from the h o s p i t a l would erect the b u i l d i n g and then 
s e l l or lease units to the two dentists and the optometrist. 
The units f o r the physicians and the surgeon would be leased 
to the h o s p i t a l for a term of 25 years. The h o s p i t a l would 
in turn sublet these units at f a i r market rent to the phy
sicians and surgeon. 
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Based on the foregoing set of f a c t s , you have posed 
two questions. F i r s t , does the board of trustees possess 
the authority to contract for o f f i c e space for the purpose 
of subletting the same to medical p r a c t i t i o n e r s who would 
u t i l i z e the county h o s p i t a l f a c i l i t i e s ? Second, i f the 
answer to the f i r s t question i s a f f i r m a t i v e , may revenue 
from the statutory h o s p i t a l tax levy be drawn and approp
r i a t e d to meet the primary lessee's rent o b l i g a t i o n i n the 
event other revenues are i n s u f f i c i e n t or nonexistent? We 
answer both questions i n the a f f i r m a t i v e . 

H i s t o r i c a l l y , the Iowa Supreme Court has accorded 
h o s p i t a l trustees a rather wide range of d i s c r e t i o n i n the 
operation of a Chapter 347 f a c i l i t y . In Phinney v. Mont
gomery , 218 Iowa 1240, 257 N.W. 208 (1934), the Court 
stated "that i t was the intention of the Legislature to place 
the e n t i r e control and management of the County Hospital i n 
the hands of the Hospital Trustees." 257 N.W. 208, 210. 
We believe that t h i s broad i n t e r p r e t a t i o n of the power con
ferred on the trustees i s in keeping with the statutory grant 
of authority found i n §§ 347.13 and 347.14, The Code 1981. We 
further believe that authority to contract for o f f i c e space 
for the purpose of subletting the same to medical p r a c t i t i o n e r s 
may be p a r t i c u l a r l y found i n §§ 347.13(1) and 347.14(10) which 
provide; 

Said board of h o s p i t a l trustees s h a l l : 
1. Purchase, condemn, or lease a s i t e 

f o r such public h o s p i t a l , and provide and 
equip suitable h o s p i t a l buildings. 

•k -k -k 

The board of h o s p i t a l trustees may: 
10. Do a l l things necessary f o r the 

management, control and government of 
said h o s p i t a l and exercise a l l the r i g h t s 
and duties pertaining to h o s p i t a l trustees 
generally, unless such r i g h t s of h o s p i t a l 
trustees generally are s p e c i f i c a l l y denied 
by t h i s chapter, or unless such duties are 
expressly charged by t h i s chapter. 

Whether i t i s advisable or necessary f o r a p a r t i c u l a r 
county h o s p i t a l to provide o f f i c e space f o r physicians who 
u t i l i z e the h o s p i t a l f a c i l i t i e s i s a question within the sound 
d i s c r e t i o n of the h o s p i t a l trustees. The authority to do so i s 
found in the above-cited sections. The trustees c l e a r l y have 
the authority to lease suitable h o s p i t a l space rather than con
struct or purchase e x i s t i n g space. We believe that previous 
opinions imply a broad d e f i n i t i o n of what constitutes "suitable 
h o s p i t a l b u i l d i n g s " . 
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In 1928 Op. Att'y Gen. 210, we interpreted § 5359(1), 
The Code 1924, now c o d i f i e d as § 347.13(1), as authorizing 
the h o s p i t a l trustees to erect a home for nurses who worked 
in the h o s p i t a l . We have also stated that the board may 
lease equipment to f u r n i s h h o s p i t a l buildings. 1970 Op. 
Att'y Gen. 542. We believe that i f a board may operate a 
r e s i d e n t i a l f a c i l i t y f o r nurses, a function which i s not 
d i r e c t l y necessary to the delivery of health care, then a 
f o r t i o r i , a board may operate an o f f i c e f a c i l i t y f o r doctors 
where they can more r e a d i l y engage i n the treatment of patients. 

We point out that two previous opinions of t h i s o f f i c e 
held that county h o s p i t a l trustees did not have authority to 
lease h o s p i t a l space to private p a r t i e s . 1974 Op. Att'y Gen. 
18; 1962 Op. Att'y Gen. 103. These opinions were issued, 
however, p r i o r to the adoption of §§ 347.28-30, The Code 1981, 
and are consequently of l i t t l e weight today. Sections 347.28 
and 29 are p a r t i c u l a r l y pertinent to your inquiry, providing 
that: 

Any county or c i t y h o s p i t a l may lease 
or s e l l any of i t s property which i s 
not needed for h o s p i t a l purposes to. 
any person for use as a physician's 
o f f i c e , medical c l i n i c , or any other 
health-related purpose. 

* * * 
Any county or c i t y h o s p i t a l may use 
property received by g i f t , devise, be
quest or otherwise, or the proceeds from 
the sale of such property, for the con
s t r u c t i o n of f a c i l i t i e s for lease or sale 
as a medical c l i n i c or a physician's 
o f f i c e subject to the approval of the 
appropriate l o c a l health planning agency. 

Based on the foregoing statutory authority and previous 
opinions of t h i s o f f i c e , we conclude that the board of trustees 
of a Chapter 347 f a c i l i t y possess the authority to contract for 
o f f i c e space for the purpose of subletting the same to medical 
p r a c t i t i o n e r s who w i l l u t i l i z e the county h o s p i t a l f a c i l i t i e s . 

Your second inquiry was whether revenue from the statutory 
h o s p i t a l tax levy may be drawn and appropriated to meet the 
trustees' rent o b l i g a t i o n on the leased o f f i c e s i n the event 
other revenues are i n s u f f i c i e n t or nonexistent. The levy i s 
authorized by § 347.7, The Code 1981. The forerunner of § 347.7 
was § 5353, The Code 1924. 
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In the opinion r e f e r r e d to e a r l i e r r e l a t i n g to a 
residence for nurses, 1928 Op. Att'y Gen. 210, we stated 
that funds generated by the § 5353 levy could be used to 
erect the residence b u i l d i n g . The construction could be 
accomplished without a vote of the people i f the board 
has funds available without the issuance of bonds. 
S i m i l a r l y , i f no bonding i s contemplated to r a i s e funds 
to s a t i s f y the lease o b l i g a t i o n , the board of h o s p i t a l 
trustees may use money generated by the § 347.7 tax levy 
to s a t i s f y the lease. 

Yours t r u l y , 

A s s i stant Attorney General 

DMF:sh 



COUNTIES: COUNTY OFFICERS AND EMPLOYEES; MILEAGE EXPENSE. §§ 79.9 
and 79.10, The Code 1981. Local units of government, including 
m u n i c i p a l i t i e s and school d i s t r i c t s , may pay a maintenance allow
ance to a l o c a l employee for furnishing a private vehicle to be 
used by the employee i n a public capacity, such allowance being 
i n addition to the mileage expense reimbursement for actual and 
necessary t r a v e l paid under § 79.9. The term "automobile", as 
used in § 79.9, i s intended i n a generic sense to connote a motor 
vehicle without regard to the s p e c i f i c nature of the vehicle i n 
question. Section 79.9 applies s o l e l y to reimbursement for miles 
actually driven i n a private v e h i c l e . I t does not r e l a t e to other 
incidents of t r a v e l . (Fortney to Johnson, Auditor of State, 7/21/81) 
#81-7-18(L) 3 

Honorable Richard D. Johnson, CP.A. 
Auditor of State 
State C a p i t o l 
L O C A L 

Dear Mr. Johnson: 

You have requested an opinion of the Attorney General 
regarding the scope of § 79.9, The Code 1981. This section 
provides: 

When a public o f f i c e r or employee, other 
than a state o f f i c e r or employee, i s 
e n t i t l e d to be paid for expenses i n per
forming a public duty, a charge s h a l l be 
made, allowed and paid for the use of an 
automobile of eighteen cents per mile for 
actual and necessary t r a v e l e f f e c t i v e 
July 1, 1979, and twenty cents per mile 
e f f e c t i v e July 1, 1980. A statutory pro
v i s i o n s t i p u l a t i n g necessary mileage, t r a v e l , 
or actual reimbursement to a l o c a l public 
o f f i c e r or employee s h a l l be construed to 
f a l l within the mileage reimbursement l i m i t a 
t i o n s p e c i f i e d i n t h i s section unless speci
f i c a l l y provided otherwise. Any peace 
o f f i c e r , other than a state o f f i c e r or 
employee, as defined i n section 801.4 who 
i s required to use a private v e h i c l e i n the 
performance of o f f i c i a l duties s h a l l receive 
reimbursement for mileage expense at the 
rate s p e c i f i e d i n t h i s s e c t i o n . L 

We believe that the use of the words "a charge s h a l l be 
made, allowed and paid" connotes a mandatory o b l i g a t i o n . 
See § 4.1(36), The Code 1981. As such, § 79.9 does not 
es t a b l i s h a c e i l i n g for reimbursement which would allow an 
agency or p o l i t i c a l subdivision to reimburse at a rate less 
than the statutory rate. 
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When addressing questions regarding § 79.9, we are l i m i t e d 
by the language of § 79.10 providing that "no law s h a l l 
be construed to give to a public o f f i c e r or employee both 
mileage and expenses for the same transaction." 

You have f i r s t inquired whether a c i t y , county, school 
d i s t r i c t , or other unit of l o c a l government may pay a 
monthly v e h i c l e allowance i n l i e u of, or i n addition to, the 
statutory mileage rate s p e c i f i e d by § 79.9. In Op. Att'y Gen. 
#80-10-2, we held that a county could contract with a s h e r i f f 
or deputy whereby the i n d i v i d u a l would agree to f u r n i s h a 
private v e h i c l e to be used i n the performance of o f f i c i a l 
duties. We further held that, pursuant to the contract terms, 
the county could properly pay a maintenance allowance to the 
s h e r i f f or deputy for furnishing the v e h i c l e , such allowance 
being i n addition to the mileage, expense reimbursement for 
actual and necessary t r a v e l paid under § 79.9. Our opinion 
was based on the premise that the county was not providing 
compensation for mileage when the county extended payment 
for a maintenance allowance. We analogized to the charges or 
user fees which are assessed f o r the r e n t a l of equipment. Such 
user fees are separate and d i s t i n c t from a d d i t i o n a l fees 
assessed f o r the actual use of the equipment according to the 
amount.of usage. User fees or r e n t a l fees are assessed for 
access to the equipment, regardless of the amount of actual use 
or whether the equipment i s used at a l l . S i m i l a r l y , a county 
may reimburse an employee f o r the f u r n i s h i n g of a p r i v a t e v e h i c l e 
which the county would otherwise be required to purchase. This 
"user fee", i n the form of a maintenance allowance, i s d i s t i n c t 
from expenditures f o r mileage traveled and consequently i s not 
part of the "same transaction" within § 79.10. 

As you c o r r e c t l y point out, our e a r l i e r opinion r e l a t e d to 
counties and included an analysis of §§ 332.3(18) and 332.35 
which expressly authorize counties to contract with s h e r i f f s and 
deputies regarding p r i v a t e vehicles used f o r p u b l i c purposes. 
However, our conclusions regarding the l i m i t a t i o n s of §§ 79.9 and 
79.10 were not dependent upon our discussion of §§ 332.3(18) and 
332.35. We pointed out that while §§ 332.3(18) and 332.35 auth
orize the contractual arrangement i t s e l f , "neither [section] l i m i t s 
the nature of the terms fo r payment." Op. Att'y. Gen. #80-10-2 
at p. 4. Absent the authorization contained i n Chapter 332, we 
believe that counties independently have authority to enter into 
such contracts pursuant to t h e i r home r u l e authority. See Op. 
Att'y Gen. #79-4-7. If a unit of government has the authority 
to expend p u b l i c monies fo r the p r o v i s i o n of vehicles to be used 
for public purposes, such governmental unit may determine i t i s 
f i s c a l l y sound to contract with public employees f o r the use of 
t h e i r p r i v a t e v e h i c l e s . The terms of such contracts may properly 
include a p r o v i s i o n for maintenance of the v e h i c l e . Such costs of 
maintenance, being d i s t i n c t from any reimbursement r e l a t e d to 
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actual mileage, would not v i o l a t e §§ 79.9 and 79.10. We do 
not see that our e a r l i e r analysis, Op. Att'y Gen. #80-10-2 
can be appropriately l i m i t e d to counties. We would emphasize, 
as we did e a r l i e r , that we i n ho manner pass upon the a d v i s a b i l i t y 
of a governmental unit reaching a decision to implement a p o l i c y 
of maintenance fees. 

You have further inquired whether the l i m i t a t i o n on mileage 
reimbursement established by § 79.9 i s l i m i t e d to automobiles 
only, or i f i t i s to be construed as applicable to other p r i v a t e l y -
owned vehicles such as motorcycles, trucks and motor homes. I f 
the statutory l i m i t a t i o n i s not applicable to these other v e h i c l e s , 
you inquire whether l o c a l units of government may set various 
alternate reimbursement schedules for other v e h i c l e types. 

We are of the opinion that the term "automobile", as used i n 
§ 79.9, i s intended i n a generic sense to connote a motor v e h i c l e 
without regard to the s p e c i f i c nature of the v e h i c l e i n question. 
Black's Law Dictionary, (4th Rev. Ed. 1968), p. 169 observes that 
an automobile i s "a vehicle for the transportation of persons or 
property on the highway, carrying i t s own motive power and not 
operated upon fix e d tracks . . . a wheeled ve h i c l e propelled by 
gasoline, steam, or e l e c t r i c i t y . . . a s e l f - p r o p e l l e d vehicle 
suitable for use on a street or roadway . . . a v e h i c l e designed 
mainly for the transportation of persons, equipped with an i n t e r n a l 
combustion, hydrocarbon vapor engine furnishing the motive power 
and forming a s t r u c t u r a l portion thereof . . . generic term, 
covering both trucks and passenger cars." We concur i n t h i s broad 
d e f i n i t i o n . 

We note that § 321.2, The Code 1981, provides a number of 
d e f i n i t i o n s which are relevant to your question, however, there i s 
no separate d e f i n i t i o n of "automobile." Section 321.1(2) defines 
"motor v e h i c l e " as "every vehicle which i s s e l f - p r o p e l l e d but not 
including vehicles known as trackless t r o l l e y s which are propelled 
by e l e c t r i c power obtained from overhead t r o l l e y wires, but not 
operated upon r a i l s . "The terms 'car', 'new car', 'used car' or 
'automobile' s h a l l be synonymous with the term 'motor ve h i c l e ' . 
[Emphasis supplied.] Section 321.1(2) thus adopts the construction 
espoused by Black's. We are unable to base our opinion simply on 
the d e f i n i t i o n found i n § 321.1 i n that the section also includes 
the following l i m i t i n g language: "The following words and phrases 
when used i n t h i s chapter s h a l l , f o r the purpose of t h i s chapter, 
have the meanings respectively ascribed to them." The Iowa Supreme 
Court has shown a hesitancy in applying the d e f i n i t i o n s of § 321.1 
to other chapters of the Code. See McReynolds v. Municipal Court 
of City of Ottumwa, 207 N.W.2d 792 (Iowa 1973). However, the Court 
has stated that: "The d e f i n i t i o n of a vehicle or motor vehicle i n 
section 321.1 r e l a t e s only to vehicles moving over or designed and 
intended to move over the public highways of t h i s s t a t e . " Id., 792, 
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795. There are no other decisions i n Iowa on this point, but 
we believe that the broader d e f i n i t i o n as found i n Black's i s 
correct. We believe the l e g i s l a t u r e intended to regulate the 
amount of reimbursement when enacting § 79.9. We do not believe 
they were concerned with the type of vehicle being driven by a 
p u b l i c employee. Consequently, we believe § 79.9 uses "automobile" 
i n a generic sense. 

F i n a l l y , you inquire whether reimbursement of parking 
expenses are included within the statutory l i m i t a t i o n s of § 79.9. 
This question i s disposed of by our e a r l i e r opinion. Op. Att'y 
Gen. #80-10-2. The twenty cents per mile l i m i t applies to miles 
a c t u a l l y driven. I t does not apply to other incidents of t r a v e l . 
One c e r t a i n l y would not conclude that the § 79.9 l i m i t s applied 
to such items as meals consumed while t r a v e l i n g . S i m i l a r l y , the 
l i m i t i s inapplicable to lodging expenses. Section 79.9 i s 
l i m i t e d i n i t s a p p l i c a t i o n . I t applies s o l e l y to reimbursement 
for miles a c t u a l l y driven in a p r i v a t e v e h i c l e . I t does not r e l a t e 
to other incidents of t r a v e l . 

In conclusion, l o c a l units of government, in c l u d i n g 
m u n i c i p a l i t i e s and school d i s t r i c t s , may pay a maintenance allow
ance to a l o c a l employee for furnishing a private v e h i c l e to be 
used by the employee i n a public capacity, such allowance being i n 
ad d i t i o n to the mileage expense reimbursement for actual and 
necessary t r a v e l paid under § 79.9. The term "automobile", as 
used i n § 79.9, i s intended i n a generic sense to connote a motor 
vehicle without regard to the s p e c i f i c nature of the v e h i c l e i n 
question. Section 79.9 applies s o l e l y to reimbursement for miles 
a c t u a l l y driven i n a p r i v a t e v e h i c l e . It does not r e l a t e to other 
incidents of t r a v e l . 

DAVID M. FORTNEY 
Assistant Attorney General 

DMF:sh 



RIMINAL LAW, COUNTY ATTORNEYS, SIMPLE MISDEMEANORS: Section 
336.3, The Code 1981, Iowa R.Crim.P. 27(1). The county attorney 
i s obligated to inform the magistrate p r i o r to each hearing or 
t r i a l i f he or she cannot attend due to c o n f l i c t i n g o f f i c i a l 
business. When the county attorney, aft e r being advised as to 
the t r i a l or hearing date, f a i l s to appear or advise the 
magistrate as to the reason for h i s or her absence, the 
magistrate may appoint a special prosecutor under § 336.3, 
The Code 1981. When the county attorney f a i l s to appear, and 
does not request a continuance, the magistrate, absent a 
request from the defendant, should not continue a case to another 
date. When the county attorney f a i l s to appear or advise the 
magistrate as to the reason f o r h i s or her absence, the magistrate 
may dismiss the case for want of prosecution. The magistrate 
may not conduct a jury t r i a l i n the absence of the county 
attorney with the arresting o f f i c e r or complainant acting as the 
prosecutor. (Cleland to Horn and Kuiken, J u d i c i a l Magistrates, 
Jefferson County, 7/21/81) #81-7-17(L) 

Ida M. Horn J u l Y 21, 1981 
Tim B. Kuiken 
J u d i c i a l Magistrates 
Jefferson County Courthouse 
F a i r f i e l d , IA 52556 

Dear Ms. Horn and Mr. Kuiken: 

In 1977 our o f f i c e issued an opinion declaring that a 
county attorney who i s engaged i n the performance of o f f i c i a l 
duties pursuant to chapter 336 i s under no duty to appear and 
prosecute nonindictable misdemeanors. 197 8 Op. Att'y Gen. 52. 
Twice i n that opinion we stated that " t r i a l s of nonindictable 
misdemeanors can be conducted i n the absence of the county 
attorney." 1978 Op. Att'y Gen. at 54-55. As you note, there 
i s no provision i n the present Rules of Criminal Procedure as 
to whether the County Attorney must be present for t r i a l s 
of simple misdemeanors, or whether Magistrates must conduct 
t r i a l s i n the absence of the County Attorney. Thus, you 
pose the following s p e c i f i c questions: 

1. Is the County Attorney obligated to 
inform the Magistrate's Court p r i o r to each 
hearing i f he cannot attend due to c o n f l i c t i n g 
o f f i c i a l business? 

2. I f the County Attorney does not advise 
the Magistrate's Court that he w i l l not be 
avai l a b l e , may a sp e c i a l prosecutor be appointed? 

3. I f the County Attorney does advise the 
Magistrate's Court of his c o n f l i c t i n g o f f i c i a l 
duties and i n a b i l i t y to attend the hearing, may 
the Magistrate continue the matter to another 
date even i f the County Attorney states he does not 
desire to p a r t i c i p a t e , when, i n the Magistrate's 
opinion, the arresting o f f i c e r i s not capable of 
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properly prosecuting a simple misdemeanor, 
e s p e c i a l l y i n a jury t r i a l , and the 
administration of j u s t i c e may be thwarted 
unless a prosecuting attorney i s present? 

4. I f the County Attorney advises that 
he w i l l not appear to represent the State 
as prosecuting attorney due to h i s f e e l i n g 
that the charges are not appropriate for pro
secution does the Magistrate have the 
authority to dismiss f o r the absence of a pro
secutor or appoint a s p e c i a l prosecutor? 

5. Is the Magistrate required to conduct 
a t r i a l , s p e c i f i c a l l y a jury t r i a l , with the 
a r r e s t i n g o f f i c e r or complainant acting as 
prosecutor? 

I. In an e a r l i e r opinion i t was said: 

The State of Iowa, through i t s o f f i c i a l 
representative i s e n t i t l e d to know of a l l v i o l a t i o n s 
i n which i t may be interested i n prosecuting. I t 
i s only l o g i c a l that the c h i e f law enforcement 
o f f i c e r of the county be kept f u l l y informed of 
transgressions of law, which may demand h i s presence 
in the prosecution of the same, and so that he 
may d i l i g e n t l y perform his duties i n enforcing 
or causing to be enforced the laws which i t i s h i s 
o b l i g a t i o n to uphold. C e r t a i n l y i t does not r e s t 
within the d i s c r e t i o n of the j u s t i c e s of the peace 
to determine whether or not the state wishes to 
appear through i t s representative, but t h i s 
n e c e s s a r i l y resides within the d i s c r e t i o n of the 
county attorney. Although § 336.2 i s considered to 
be only an o u t l i n e of the county attorney's duties 
by t h i s Department, they n e c e s s a r i l y constitute the 
duties which he i s obligated to perform. Obviously, 
performance cannot be achieved i f one has no know
ledge of the need for the same. I t has been said 
that the mere presence of the county attorney or 
knowledge that the county attorney i s a v a i l a b l e f o r 
prosecution r e s u l t s i n numerous defendants' e l e c t i o n 
to plead g u i l t y . An absurdity would r e s u l t i f the 
county attorney, being clothed with law enforcement 
ob l i g a t i o n s were compelled to operate i n the obscure 
shadows, of non-information as to where and when a 
case i s to be docketed. Such a lack of information 
would lend i t s e l f to p o s s i b i l i t i e s of f r i v o l o u s changes 
of venue, ultimate dismissal for want of prosecution, 
and numerous v i o l a t o r s escaping the sanctions of the 
law. We believe that [ i t ] i s an o b l i g a t i o n of the 
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j u s t i c e of the peace to inform the county 
attorney having j u r i s d i c t i o n over his court 
whenever a v i o l a t o r i s to be brought before 
the court, within s u f f i c i e n t time to enable the 
county attorney to exercise his duties i n appearing, 
rendering advice, d i r e c t i n g that his appearance 
be entered, or appearing and prosecuting i f not 
otherwise engaged i n the performance of o f f i c i a l 
duties. 

1962 Op. Att'y Gen. 155, 157. See also Iowa R.Crim.P. 45 ("The 
magistrate s h a l l n o t i f y the prosecuting attorney of the t r i a l 
date . . . . " ) . Thus, even p r i o r to the adoption of Iowa R.Crim.P. 
45, the magistrate had a duty to keep the county attorney advised 
as to pending t r i a l s i n simple misdemeanor cases. This duty 
was based upon the county attorney's need to know t h i s information 
i f he or she was to e f f e c t i v e l y perform the duties of the 
county attorney's o f f i c e . Likewise, the magistrate must perform 
certain, duties, e.g., expeditiously conduct t r i a l s i n simple 
misdemeanor cases, which cannot be performed properly i f the 
county attorney does not keep the magistrate advised of when he 
or she cannot attend a hearing or t r i a l because of c o n f l i c t i n g 
o f f i c i a l business. Thus, i t i s our opinion that the county 
attorney i s obligated to inform the magistrate p r i o r to each 
hearing i f he or she cannot attend due to c o n f l i c t i n g o f f i c i a l 
business. I f , a f t e r the magistrate has informed the county 
attorney of the hearing or t r i a l , the county attorney does not 
advise the magistrate as to the reason for h i s or her absence 
and f a i l s to attend the hearing or t r i a l , the magistrate may 
assume that the county attorney's absence i s not due to c o n f l i c t i n g 
o f f i c i a l business. 

II. I f the county attorney f a i l s to appear at a hearing 
or t r i a l a f t e r having f a i l e d to advise the magistrate whether 
he or she w i l l attend, the magistrate may appoint a s p e c i a l 
prosecutor under § 336.3, The Code 1981. The county attorney 
has a duty to appear and prosecute (which may include moving to 
dismiss) whenever he or she i s not otherwise engaged i n o f f i c i a l 
business. Section 336.2(4), The Code 1981. As noted above, when 
the county attorney, a f t e r being advised as to the t r i a l or 
hearing date, f a i l s to appear or advise the magistrate as to the 
reason f o r h i s or her absence, the magistrate may assume that the 
county attorney's absence i s not due to c o n f l i c t i n g o f f i c i a l 
business. In that case, the county attorney i s absent within 
the meaning of § 336.3.and the magistrate may appoint an attorney 
to act as the county attorney i n the pending case. 

I I I . When the county attorney has advised the magistrate 
that he or she cannot attend a hearing or t r i a l because of con
f l i c t i n g o f f i c i a l business, the magistrate cannot appoint a special 
prosecutor under § 336.3 because, i n such cases, the county attorney 
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has no "duty to appear." Moreover., the court's inherent power 
to appoint a s p e c i a l prosecutor i s severely l i m i t e d . See 
1978 Op. Att'y Gen. at 55. Nevertheless, when the county 
attorney t e l l s the magistrate that he or she has c o n f l i c t i n g 
o f f i c i a l business and that he or she does not desire to 
pa r t i c i p a t e i n the proceedings, the magistrate must do some
thing. The question i s whether the magistrate can order a 
continuance. 

Courts have considerable d i s c r e t i o n i n the granting or 
denying of a continuance. See State v. Kyle, 271 N.W.2d 689, 
691 (Iowa 1978). I t i s well-recognized, however, that the 
court should grant a continuance only when substantial j u s t i c e 
w i l l be more nearly obtained. State v. Sheffey, 234 N.W.2d 92, 
96 (Iowa 1975); State v. Johnson, 219 N.W.2d 690, 697 (Iowa 
1974). Moreover, a defendant has a d e f i n i t e i n t e r e s t i n the 
speedy r e s o l u t i o n of a charge. Thus, when the county attorney 
informs the magistrate that he or she w i l l not be able to attend, 
the county attorney should also inform the magistrate whether 
he or she wants the matter continued. I f the county attorney 
does not request a continuance, the magistrate, absent a request 
from the defendant, should not continue the matter to another 
date. 

IV. Assuming that the county attorney does not have 
c o n f l i c t i n g o f f i c i a l business, i f the county attorney advises 
the magistrate that he or she w i l l not appear to represent 
the State as prosecuting attorney due to his or her " f e e l i n g " 
that the charges are not appropriate for prosecution, the 
magistrate may eit h e r dismiss the charge or appoint a spe c i a l 
prosecutor. F i r s t , we do not approve of the county attorney 
f a i l i n g to appear to represent the State merely because he or 
she " f e e l s " that the charges are not appropriate f o r prosecution. 
The county attorney i s the c h i e f law enforcement o f f i c e r i n the 
county. I f the county attorney decides that a charge i s not 
appropriate f o r prosecution, he or she should move to dismiss 
that charge under Iowa R.Crim.P. 27(1). 

As noted above, i f the county attorney i s absent for reasons 
other than o f f i c i a l business, the magistrate may appoint an 
attorney to act as county attorney i n that case. Section 336.3, 
The Code 1981. Moreover, i f the magistrate decides that i t would 
be i n the furtherance of j u s t i c e , the magistrate may dismiss the 
case f o r want of prosecution. Iowa R.Crim.P. 27(1). 

V. While there appears to be some authority to the contrary, 
see 27 C.J.S. D i s t r i c t & Pros. Attys. § 29 (1) (1959), i t i s our 
opinion that i t i s inappropriate f o r the magistrate to conduct 
a jury t r i a l i n the absence of the county attorney with the 
ar r e s t i n g o f f i c e r or complainant acting as the prosecutor. 
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F i r s t , i n our system of j u s t i c e the rol e of judge and 
prosecutor are incompatible. See State v. W i l l e t , N.W.2d 

(Iowa 5/13/81)(Sup. Ct. No. 64451). Even with a t h i r d 
party non-attorney acting as the prosecutor, "the court becomes 
vulnerable to a m u l t i p l i c i t y of c r i t i c i s m : bias, prejudice 
or advocacy are some of those." State v. Cuevas, 2 88 N.W.2d 525 
532-33 (Iowa 1980). I f , as i s generally assumed, the jury i s 
e a s i l y influenced by the actions of the court tending to show 
a preference for one party, the magistrate's assistance, even 
on procedural matters, could deny a defendant a f a i r t r i a l . 

Second, having a police o f f i c e r or complainant act as the 
prosecutor detracts from the public nature of the crime. 

A crime i s a public wrong, that i s , 
a wrong of such a public character that 
the sovereignty, the authority, and 
majesty of the entire body p o l i t i c , pro
secutes the offender as one who has 
committed a wrong against i t s peace 
and d i g n i t y . 

I. W. Burdick, Law of Crime § 2 (1946). Moreover, the county 
attorney, as an attorney, i s subject to c e r t a i n e t h i c a l 
considerations that would not apply to the po l i c e o f f i c e r or 
complainant. See Code of Professional Responsibility, EC 
7-13, EC 7-14, DR 7-103, The Code 1981. In our opinion, these 
constraints a r i s e d i r e c t l y from the fact that the county 
attorney, i n prosecuting any l e v e l of crime, i s serving the 
public i n t e r e s t rather than priva t e i n t e r e s t s . Any person, 
other than the prosecutor, even a p o l i c e o f f i c e r , would not 
be subject to these constraints, and therefore, could never 
completely serve the public i n t e r e s t . 

Third, allowing non-attorneys to prosecute simple 
misdemeanors, absent s p e c i f i c l e g i s l a t i v e authorization, comes 
p e r i l o u s l y close to sanctioning the unauthorized p r a c t i c e of 
law. See Code of Professional R e s p o n s i b i l i t y , Canon 3, The 
Code 1981. As noted above, the r e a l party i n i n t e r e s t i s the 
State. Prosecution of crime requires the exercise of l e g a l 
judgment subject to the constraints of the Code of Professional 
Res p o n s i b i l i t y . The county attorney or a sp e c i a l prosecutor 
can s a t i s f y these q u a l i f i c a t i o n s but a non-attorney i s assumed 
to lack the necessary l e g a l t r a i n i n g and i s not subject to the 
same e t h i c a l constraints. Thus, i n a case being t r i e d to the 
jury, no one except the county attorney or a s p e c i a l prosecutor 
appointed pursuant to § 336.3 should be allowed to act as the 
prosecutor. 
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VI. We recognize that the procedures recommended above 
place the burden on the county attorney to dismiss those 
cases that i n his or her judgment should not be prosecuted. 
Nevertheless, as chief law enforcement o f f i c e r for the county, 
that i s one of the county attorney's primary r e s p o n s i b i l i t i e s . 

Sincerely, 

RICHARD L. CLELAND 
Assistant Attorney General 

RLC/cla 



COUNTIES AND COUNTY OFFICERS: COUNTY HOSPITAL TRUSTEE: 
§§ 8.51, 39.8, 347.9 and 347A.1, The Code 1981. The term 
of o f f i c e of a person elected county h o s p i t a l trustee 
must commence on the f i r s t day of January following the 
general e l e c t i o n which i s not a Sunday or l e g a l holiday. 
(Fortney to Johnston, Polk County Attorney, 7/16/81) #81-7-15(L) 

July 16, 1981 

Dan Johnston 
Polk County Attorney 
Courthouse 
Des Moines, Iowa 50307 

Dear Mr. Johnston: 

You have requested an opinion regarding the commence
ment of terms of o f f i c e f o r county ho s p i t a l trustees. You 
inquire whether the trustees' terms may commence on July 1 
of a p a r t i c u l a r year so as to be more compatible with the 
county f i s c a l year. We are of the opinion that the term 
of o f f i c e of a person elected county h o s p i t a l trustee must 
commence on the f i r s t day of January following the general 
e l e c t i o n which i s not a Sunday or legal holiday. 

P o l i t i c a l subdivisions of t h i s state must conduct 
t h e i r business on a f i s c a l year beginning July 1. Section 
8.51, The Code 1981, provides: 

The f i s c a l year of c i t i e s , counties, 
and other p o l i t i c a l subdivisions of 
the state s h a l l begin July 1 and end 
the following June 30. For the pur
pose of t h i s section, the term p o l i 
t i c a l subdivision includes school 
d i s t r i c t s . 

As you note i n your l e t t e r , county h o s p i t a l s organ
ized pursuant to chapters 347 and 347A are subject to 
§ 8.51. Such hospitals are governed by a board of h o s p i t a l 
trustees composed of members elected for terms of s i x years. 
See §§ 347.9 and 347A.1, The Code 1981. Section 39.8, The 
Code 1981 provides as follows: 
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The term of o f f i c e of a l l o f f i c e r s 
chosen at a general e l e c t i o n for a 
f u l l term s h a l l commence on the f i r s t 
day of January following the e l e c t i o n 
which i s not a Sunday or l e g a l holiday, 
except when otherwise provided by the 
Constitution or by statute; that of an 
o f f i c e r chosen to f i l l a vacancy s h a l l 
commence as soon as he has q u a l i f i e d 
therefor. 

Sections 8.51 and 39.8 do create a s i t u a t i o n i n which 
the o f f i c e r s of a p o l i t i c a l subdivision take o f f i c e when s i x 
months of a f i s c a l year have passed. This, however, i s a 
s i t u a t i o n which i s applicable to a l l o f f i c e s i n the state, 
not merely county h o s p i t a l trustee. From a p o l i c y stand
point, i t would be unsound to e l e c t an o f f i c e r at a November 
e l e c t i o n and delay the taking of o f f i c e for eight months. 
The date of the general e l e c t i o n i s f i x e d by statute and may not 
be altered by action of the county. See § 39.1, The Code 1981. 

Yours t r u l y , 

Assistant Attorney General 

DMF:sh 



MOTOR VEHICLES - Livestock Truck S h i f t i n g Load Provision -
§321.463, The Code 1981; When read in l i g h t of i t s purpose 
§321.463 requires that there must be a corresponding decrease i n 
weight of one axle including a tandem for a livestock hauler to 
be within the livestock exemption from the maximum weight 
l i m i t a t i o n s . (Goodwin to Kassel, Director, Iowa Department of 
Transportation, 7/16/81) #81-7-14(L) 

July 16, 1981 

Mr. Raymond L. Kassel 
Director 
Iowa Department of Transportation 
Ames, IA 50010 

Dear Mr. Kassel: 

You have asked for an Attorney General's Opinion concerning 
the portion of §321.463, 1981 Code of Iowa, which is sometimes 
referred to as the livestock truck s h i f t i n g load provision. This 
provision under cert a i n conditions provides an exemption for 
livestock trucks from the maximum weight l i m i t a t i o n s found i n 
§321.463. 

Section 321.463, 1981 Code of Iowa, establishes four 
d i f f e r e n t maximum weight l i m i t a t i o n s . The maximum weight on a 
single axle s h a l l not exceed 20,000 pounds. The maximum weight 
on a tandem axle s h a l l not exceed 34,00 0 pounds. The maximum 
weight allowed on a group of axles (which is dependent upon the 
number of axles and the distance between those axles) i s 
established by the formula: 

W = 500 (LN + 12N + 36) 
NT 

The case State v. Balsley, 242 Iowa 845, 48 N.W.2d 287 (1951) 
discusses the. term "a group of axles." The attached DOT table 
contains the computations of that formula for the various numbers 
of axles and distances. F i n a l l y , the maximum gross weight of a 
vehicle s h a l l not exceed 80,000 pounds. If a vehicle's weight 
exceeds (1) the single axle l i m i t , (2) the tandem axle l i m i t , (3) 
the group of axle l i m i t , or (4) the gross weight l i m i t , i t is in 
v i o l a t i o n of §321.463. It i s important to recognize that a 
vehicle may comply with one l i m i t a t i o n and s t i l l be in v i o l a t i o n 
of another l i m i t a t i o n . 
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For example, assume 
axle, a tandem drive axl 
i l l u s t r a t e d below. Now 
pounds and the tandem ax 
but that the tandem axle 
vehicle does not exceed 
nor the single axle l i m i 
l i m i t of 34,000 pounds, 
l i m i t a t i o n . The weight 
axles) i s 68,000 pounds, 
maximum allowable weight 
pounds. In order for th 
tandem axles the table s 
apart. 

a tractor t r a i l e r has a single steering 
e and a tandem axle on the t r a i l e r as 
assume that the steering axle has 12,000 
les have 34,000 pounds on each of them, 
s are only 34 feet apart. Although the 
the gross weight l i m i t of 80,000 pounds, 
t of 20,00 0 pounds, nor the tandem axle 
i t does exceed the group of axle weight 
on i t s group of axles (the two tandem 
but the attached table shows that the 
for tandem axles 34 feet apart i s 64,500 

at 68,000 pounds to be l e g a l on two 
hows that they must be at l e a s t 3 6 feet 

Maximum Length 60' 

By way of 
with a single s 
drive axle (hav 
30,000 pounds) 
between the gro 
group of axles 
54,000 pounds, 
not be in v i o l a 
pounds nor the 
l i m i t a t i o n ; but 
20,000 pound we 

IS 
12,000 34,000 34,000 

I 34' 1 

further i l l u s t r a t i o n , assume a t r a c t o r t r a i l e r 
teering axle (having 10,000 pounds), a single 
ing 24,000 pounds) and a tandem axle (having 
as i l l u s t r a t e d below. Also assume the distance 
up of axles i s 24 feet. The attached table for 
shows that the maximum allowable weight would be 
Therefore, t h i s i l l u s t r a t e d t r a c t o r t r a i l e r would 

tion of the gross weight l i m i t a t i o n s of 80,000 
group of axles l i m i t a t i o n , nor the tandem axle 
, i t would be in v i o l a t i o n of the single axle 
ight l i m i t a t i o n . 
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However, i f the above i l l u s t r a t e d tractor t r a i l e r were 
transporting l i v e s t o c k , the livestock load provision would exempt 
i t from the single axle weight l i m i t a t i o n . 

The livestock truck s h i f t i n g load provision was enacted in 
1949, Chapter 139, §5 in the Laws of the F i f t y - T h i r d General 
Assembly in the following form: 

The weight on any one axle of a vehicle which 
is transporting livestock may exceed the 
l e g a l maximum weight given in this chapter 
providing that the gross weight on any 
p a r t i c u l a r group of axles on such vehicle 
does not exceed the gross weight allowable 
under this chapter for such group of axles. 

That provision today in the 19 81 Code of Iowa reads as 
follows: 

The weight on any one axle, including a 
tandem axle, of a vehicle which is 
transporting livestock on highways not part 
of the i n t e r s t a t e system may exceed the l e g a l 
maximum weight given in t h i s chapter 
providing that the gross weight on any 
p a r t i c u l a r group of axles on such vehicle 
does not exceed the gross weight allowable 
under this chapter for such groups of axles. 
(Emphasis Added) 

The s i g n i f i c a n t question that you actually pose i s whether 
the law requires a compensating decrease in the other axles in 
the group for the livestock transport to be e n t i t l e d to the 
exemption. You state that the Iowa Department of Transportation 
considers: 

the intent of the law (§321.463) i s to allow 
a truck to continue to be in legal operation 
i f the load s h i f t s . This would presume a 
configuration which when i n i t i a l l y loaded was 
l e g a l , i . e . l e g a l on a l l axle weights, group 
of axles and gross weight. We then interpret 
the referenced section to allow for extra 
weight on a single axle or tandem axle with a 
compensating decrease i n the other axles in 
the group to maintain the o v e r a l l l e g a l 
configuration i n the event that part of the 
load moves. 
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To i l l u s t r a t e the discussion of your question, assume a 
tra c t o r t r a i l e r with a single steering axle (with 12,000 pounds), 
a sin g l e drive axle (with 20,000 pounds), and a tandem axle (with 
38,500 pounds) on a t r a i l e r having a distance of 30 feet in the 
group of axles as i l l u s t r a t e d below. 

Maximum Length 60' 

The 58,500 pounds on the group of axles is within the 
maximum weight l i m i t shown on the attached table for a group of 
axles having a distance of 30 feet. The gross weight of 70,500 
pounds i s within the 80,000 pound l i m i t , and the weight on the 
single axles is within the 20,000 pound l i m i t . But, the 38,500 
pounds i s in excess of the 34,000 pound l i m i t on a tandem axle. 
If the vehicle i s not transporting livestock there i s c l e a r l y a 
v i o l a t i o n of §321.463, 1981 Code of Iowa on the tandem axle. 

If t h i s vehicle is transporting livestock the e s s e n t i a l 
question i s whether or not i n order to be able to claim the 
liv e s t o c k transporting exemption, the vehicle must have a 
corresponding decrease in weight (from.20,000 pounds to 15,500 
pounds) on the single axle i n the group of axles. 

In t h i s i l l u s t r a t i o n the vehicle is within the maximum 
weight l i m i t a t i o n for a group of axles, and i t has only one axle 
(a tandem axle) which exceeds the maximum weight l i m i t a t i o n for 
that axle. If the l i v e s t o c k load s h i f t s to the extent of having 
20,500 pounds on the single axle in that group and the tandem has 
38,000 pounds then there are two axles in v i o l a t i o n of t h e i r 
respective weight l i m i t a t i o n s . In that instance with two axles 
in v i o l a t i o n of the weight l i m i t a t i o n s , the li v e s t o c k 
transporting provision would be inapplicable and there would be 
two weight v i o l a t i o n s , one on the single axle and one on the 
tandem axle. 
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A transporter of any other commodity besides livestock would 
surely welcome the opportunity to try to overload the tandem axle 
as shown above, and take the chance of the load not s h i f t i n g so 
as to cause two overweight v i o l a t i o n s (one on the single and one 
on the tandem). If the statute were construed to allow livestock 
transporters to overload the tandem as shown above but to deny 
such an advantage to other transporters, i t would be an unfair 
preference to livestock transporters and would improperly 
discriminate against transporters of a l l other commoditites. 

There are some rules of statutory construction that give us 
guidance in answering your question. A statute is to be 
construed to give i t a sensible, p r a c t i c a l , workable, 
interpretation that w i l l avoid absurd r e s u l t s . State v. Monroe, 
236 N.W.2d (Iowa 1975), Northern Natural Gas Co. v. Forst, 205 
N.W.2d 692 (Iowa 1973). Also, the s p i r i t and purpose of the 
statute i s to be considered.. Iowa v. Buckley, 232 N.W.2d 266 
(Iowa 1975). State v. Johnson, 216 N.W.2d 335 (Iowa 1974). 
Also, important to our response to your question, " i f there are 
two possible interpretations of a statute, one of which would 
raise a question of c o n s t i t u t i o n a l i t y , and another which would 
not, then the l a t t e r w i l l be used." Sutherland Statutory 
Construction, Vol. 2A, §57.24, p. 456. See also State, ex r e l 
Turner v. Scott, 269 N.W.2d 828 (Iowa 1978) for this same 
p r i n c i p l e of law. 

The l e g i s l a t u r e surely did not intend a stock truck (as in 
our i l l u s t r a t i o n ) to be able to.overload an axle including a 
tandem, and escape a v i o l a t i o n i f i t s operator i s ei t h e r 
fortunate or s k i l l f u l enough to keep the load overloaded in that 
precise manner. Instead, knowing that a livestock load does 
s h i f t , the purpose of the statute i s to allow a live s t o c k 
transporter to load a vehicle up to the maximum weight allowable 
on each axle, including a tandem axle, and escape a v i o l a t i o n of 
the weight l i m i t a t i o n s i f the load does s h i f t from one axle onto 
another. To construe the statute otherwise would give l i v e s t o c k 
transporters an unfair preference over other transporters of any 
other items. It would, therefore, be discriminatory against a 
grain hauler, a general commodity hauler, or any other trucker 
who would c e r t a i n l y welcome the opportunity to try to overload an 
axle or a tandem axle and take the chance of the load not 
s h i f t i n g so as to make two axles in v i o l a t i o n of the weight 
l i m i t a t i o n s . 
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In other words, i f the group of axles is a single and tandem 
as i l l u s t r a t e d above, the maximum weight allowable on that group 
of axles would be 54,000 pounds (20,000 pounds on the single and 
34,000 pounds on the tandem), providing the distance between the 
single and tandem axles i s 24 feet or more as required by the 
attached table. If i t is a livestock transport the load can 
s h i f t and overload one axle, including a tandem without being i n 
v i o l a t i o n of §321.463, 1981 Code of Iowa. But, i f i t is not a 
livestock transport any s h i f t in load causing an overload of one 
axle, including a tandem, would be a v i o l a t i o n of §321.463. If 
the group of axles i s composed of two tandem axles, the maximum 
weight allowable on that group of axles would be 68,000 pounds, 
providing the distance between the tandem axles i s 3 6 feet or 
more as required by the attached table. 

The p r a c t i c a l , sensible, non-discriminatory interpretation of 
this statute i s that there must be a corresponding decrease in 
weight of one axle including a tandem for a li v e s t o c k hauler to 
be within the li v e s t o c k transporting exemption from the maximum 
weight l i m i t a t i o n found in §321.465, 1981 Code of Iowa. We agree 
with your understanding of this statute. 

Sincerely, 

Robert W. Goodwin 
Special Assistant Attorney General 



MAXIMUM GROSS WEIGHT TABLE 1 
NON-INTERSTATE HIGHWAYS 

(See reverse side for interstate highways) 

Axle Weight: No single axle shall carry a gross weight in excess of 20,000 pounds. For axles spaced 40 inches apart but not 
more than 7 feet apart, 34,000 pounds in total for the two axles, but not more than 20,000 pounds on either individual axle. For 
axles more than 7 feet apart the maximum weight shall not exceed that shown in the following table. Axles less than 40 inches 
apart are considered one axle. 

The Gross Weight shall be determined by measuring the 
distance in feet between the first and the last axle in any 
group under consideration. 

The measurement shall be 
from axle center to axle center 

Distance* 6 or More 
In Feet 2 Axles 3 Axles 4 Axles 5 Axles Axles 

4 34,000 
5 34,000 
6 34,000 
7 34,000 34,000 
8 38,000 42,000 
9 39,000 42,500 

10 40,000 43,500 45,000 
11 44,000 46,000 
12 45,000 47,000 
13 45,500 48,000 48,500 
14 46,500 49,000 49,500 
15 47,000 50.000 50,500 
16 48,000 51,000 51,500 
17 48,500 52,000 52,500 54,000 
18 49,500 53,000 53,500 55,000 
19 50,000 54,500 54,500 56,000 
20 51,000 55,500 55.500 57.000 
21 51,500 56,000 56,500 58,000 
22 52,500 56,500 57,500 59,000 
23 53,000 57,500 58,500 60,000 
24 54,000 58,000 59,500 61,000 
25 54,500 58,500 60,500 62.000 
26 55,500 59,500 61,500 63,000 
27 56,000 60,000 62,500 64,000 
28 57,000 60,500 63,500 65,000 
29 57,500 61,500 64,500 66,000 
30 58,500 62,000 65.500 67.000 
31 59,000 62,500 66,500 68,000 
32 60,000 63,500 67,500 69,000 
33 64,000 68,500 70,000 
34 64,500 69,500 71,000 
35 65,500 70.000 72,000 
36 68,000 70,500 73,000 
37 68,000 71,000 74,000 
38 68,000 72,000 75,000 
39 68,000 72,500 76,000 
40 68,500 73.000 77.000 
41 69,500 73,500 78,000 
42 70,000 74,000 79,000 
43 70,500 75,000 80,000 
44 71,500 75,500 
45 72,000 76,000 
46 72,500 76,500 
47 73,500 77,500 
48 74,000 78,000 
49 74,500 78,500 
50 75,500 79,000 
51 76,000 80,000 
52 76,500 
53 77,500 
54 78,000 
55 78,500 
56 79,500 
57 80,000 

'Measured between the centers of the extreme axles of any group of axles and rounded to the nearest whole foot. 

The above maximum gross weight table was calculated in accordance with the current Iowa Code weight formula as modified 
by Senate File 159, April 1981. 



MAXIMUM GROSS WEIGHT TABLE 2 
INTERSTATE HIGHWAYS 

(See reverse side (or non-interstate highways) 

Axle Weight: No single axle shall carry a gross weight in excess of 20,000 pounds. For axles spaced 40 inches apart but not 
more than 7 feet apart, 34,000 pounds in total for the two axles, but not more than 20,000 pounds on either individual axle. For 
axles more than 7 feet apart the maximum weight shall not exceed that shown in the following table. Axles less than 40 inches 
apart are considered one axle. 

The Gross Weight shall be determined by measuring the 
distance in feet between the first and the last axle in any 
group under consideration. 

Distance* 

The measurement shall be 
from axle center to axle center - I 

In Feet 2 Axles 3 Axles 4 Axles 5 Axles 6 Axles 7 Axles 
4 34,000 
5 34.000 
6 34,000 
7 34,000 34,000 
8 38,000 42,000 
9 39,000 42,500 

10 40.000 43.500 48.500 
11 44,000 49,500 
12 45,000 50,000 
13 45,500 50,500 56,000 
14 46,500 51,500 57,000 
15 47,000 52.000 57,500 
16 48,000 52,500 58,000 
17 48,500 53,500 58,500 64,000 
18 49,500 54,000 59,000 65,000 

' 19 50,000 54,500 60,000 65,500 
20 51,000 55.500 60.500 66.000 71.500 
21 51,500 56,000 61,000 66,500 72,500 
22 52,500 56,500 61,500 67,000 73,000 
23 53,000 57,500 62,500 68,000 73,500 
24 54,000 58,000 63,000 68,500 74,000 
25 54.500 58,500 63.500 69.000 74.500 
26 55,500 59,500 64,000 69,500 75,000 
27 56,000 60,000 65,000 70,000 76,000 
28 57,000 60,500 65,500 71,000 76,500 
29 57,500 61,500 66,000 71,500 77,000 
30 58.500 62,000 66.500 72.000 77.500 
31 59,000 62,500 67,500 72,500 78,000 
32 60,000 63,500 68,000 73,000 78,500 
33 64,000 68,500 74,000 79,500 
34 64,500 69,500 74,500 80,000 
35 65.500 70.000 75.000 
36 68,000 70,500 75,500 
37 " 68,000 71,000 76,000 
38 68,000 72,000 77,000 
39 68,000 72,500 77,500 
40 68.500 73.000 78.000 
41 69,500 73,500 78,500 
42 70,000 74,000 79,000 
43 70,500 75,000 80,000 
44 71,500 75,500 
45 72,000 76.000 
46 72,500 76,500 
47 73,500 77,500 
48 74,000 78,000 
49 74,500 78,500 
50 75.500 79.000 
51 76,000 80,000 
52 76,500 
53 77,500 
54 78,000 
55 78,500 
56 
57 

79,500 
80,000 

'Measured between the centers of the extreme axles of any group of axles and rounded to the nearest whole foot. 

The above maximum gross weight table was calculated in accordance with the current Iowa Code weight formula as modified 
by Senate File 159, April 1981. 



GAMBLING: § 99B.7, The Code 1981. The Elks, Kiwanis, Lions, 
community clubs and senior c i t i z e n groups q u a l i f y for § 501(c) 
status and would be e l i g i b l e as " q u a l i f i e d organizations" 
pursuant to § 99B.7, The Code 1981. (Fortney to M u l l i n s , 
State Representative , 7/16/81) #8^-7-13(L) 

July 16, 1981 

Honorable Sue Mullins 
State Representative 
P r a i r i e F l a t Farms 
Corwith, Iowa 50430 

Dear Representative Mullins: 

You have requested an opinion of the Attorney General 
regarding e l i g i b i l i t y for a l i c e n s e to conduct bingo games. 
You have inquired whether organizations such as community 
clubs, both incorporated and unincorporated, service clubs such 
as the Lions, Elks or Kiwanis, and senior c i t i z e n s groups 
organized s o l e l y f o r s o c i a l purposes would be e l i g i b l e for a 
license under § 99B.7, The Code 1981. 1 

Chapter 99B was amended by Senate F i l e 519, 69th G.A., 
1981 Session. As amended, Chapter 99B imposes various l i c e n s i n g 
standards. These standards, found i n S. F. 519, Sec. 1 and Sec. 
4, are applicable to a l l licenses under Chapter 99B. These 
standards r e l a t e to such matters as f i n a n c i a l standing and the 
good reputation of the person(s) seeking l i c e n s u r e . Your inquiry 
r e l a t e s more d i r e c t l y to the provisions of S. F. 519, Sec. 9, 
which provides, i n pertinent part: 

There are a v a r i e t y of licenses a v a i l a b l e under Chapter 99B. 
We assume your questions r e l a t e to licensure as a " q u a l i f i e d 
organization" pursuant to § 99B.7. A 99B.7 l i c e n s e i s intended 
for organizations which seek to r a i s e money through l e g a l i z e d 
gambling and which donate the proceeds to various c i v i c , c h a r i 
table and educational purposes as defined by § 99B.7(3)(b). 
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The person or organization conducting 
the game can show to the s a t i s f a c t i o n 
of the department that i t i s e l i g i b l e 
for exemption from federal income taxa
t i o n under either section 501(c)(3), 
501(c)(5), 501(c)(6), 501(c)(10), or 
501(c)(19) of the Internal Revenue Code, 
as defined i n section 422.4. However, 
th i s paragraph does not apply to a p o l i 
t i c a l party as defined i n section 43.2 
or to a nonparty p o l i t i c a l organization 
that has q u a l i f i e d to place a candidate 
as i t s nominee f o r statewide o f f i c e 
pursuant to chapter 44. 

The e l i g i b i l i t y f o r § 501(c) status r e l a t e s only to 
" q u a l i f i e d organizations". We understand your question to be 
whether the organizations r e f e r r e d to e a r l i e r are q u a l i f i e d for 
the r e q u i s i t e § 501(c) status. We believe they generally do 
q u a l i f y . 

The sections of the Internal Revenue Code, 26 U.S.C. 
§ 1, et seq., which are incorporated i n S. F. 519, authorize 
q u a l i f i e d organization status f o r the following organizations: 

501(c)(3) Corporations, and any community 
chest, fund, or foundation, organized and 
operated e x c l u s i v e l y f o r r e l i g i o u s , c h a r i 
table, s c i e n t i f i c , t e s t i n g f o r public safety, 
l i t e r a r y , or educational purposes, or to 
f o s t e r n a t i o n a l or i n t e r n a t i o n a l amateur 
sports competition (but only i f no part of 
i t s a c t i v i t i e s involve the p r o v i s i o n of 
a t h l e t i c f a c i l i t i e s or equipment), or f o r 
the prevention of cruelty to c h i l d r e n or 
animals, no part of the net earnings of 
which inures to the benefit of any p r i v a t e 
shareholder or i n d i v i d u a l , no s u b s t a n t i a l 
part of the a c t i v i t i e s of which i s carry
ing on propaganda, or otherwise attempting, 
to influence l e g i s l a t i o n (except as other
wise provided i n subsection (h)), and which 
does not p a r t i c i p a t e i n , or intervene i n 
(including the publishing or d i s t r i b u t i n g 
of statements), any p o l i t i c a l campaign on 
behalf of any candidate f o r p u b l i c o f f i c e ; 

501(c)(5) Labor, a g r i c u l t u r a l , or h o r t i 
c u l t u r a l organizations; 
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501(c)(6) Business leagues, chambers of 
commerce, real-estate boards, boards of 
trade, or professional f o o t b a l l leagues 
(whether or not administering a pension 
fund for f o o t b a l l players), not organized 
for p r o f i t and no part of the net earnings 
of which inures to the benefit of any 

k private shareholder or i n d i v i d u a l ; 

501(c)(10) Domestic f r a t e r n a l s o c i e t i e s , 
orders, or associations, operating under 
the lodge system— 

(A) the net earnings of which are devoted 
exclusively to r e l i g i o u s , charitable, 
s c i e n t i f i c , l i t e r a r y , educational, and 
f r a t e r n a l purposes, and 

(B) which do not provide for the payment 
of l i f e , s ick, accident, or other b e n e f i t s ; 
and 

501(c)(19) A post or organization of war 
veterans, or an a u x i l i a r y unit or society 
of, or a tr u s t or foundation f o r , any such 
post or organization--

(A) organized i n the United States or any 
of i t s possessions, 

(B) at lea s t 75 percent of the members of 
which are war veterans and s u b s t a n t i a l l y 
a l l of the other members of which are 
individu a l s who are veterans (but not war 
veterans), or are cadets, or are spouses, 
widows, or widowers of war veterans or such 
i n d i v i d u a l s , and 

(C) no part of the net earnings of which 
inures to the benefit of any private share
holder or i n d i v i d u a l . 

We are of the opinion that the groups you mention are 
e l i g i b l e f o r q u a l i f i e d organization status as § 501(c)(3) 
and/or § 501(c)(10) organizations. C l e a r l y , organizations 
such as the Elks q u a l i f y for § 501(c)(10) status. Such 
f r a t e r n a l organizations may have " q u a l i f i e d organization" 
status. Similar organizations would be the Eagles or Moose. 
The other organizations would l i k e l y q u a l i f y pursuant to 
§ 501(c)(3). 

We note that e l i g i b i l i t y f o r § 501(c)(3) status i s 
co n t r o l l e d by federal regulations and i s administered by the 
Internal Revenue Service. The I.R.S. requires some formal 
structure before a group or organization i s granted § 501(c)(3) 
status. For example, bylaws which control the use of assets 
are required, including p r o v i s i o n for d i s t r i b u t i o n of assets 
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upon d i s s o l u t i o n of the organization. See I.R.S. Pub l i c a t i o n 
557 (Rev. Feb. 1980) e n t i t l e d "How to Apply for and Retain 
Exempt Status for Your Organization." 

We believe that the Elks, Kiwanis, Lions, community 
clubs and senior c i t i z e n groups q u a l i f y for § 501(c) status 
and would be e l i g i b l e as " q u a l i f i e d organizations" pursuant 
to § 99B\7. 

Yours t r u l y 

DAVID M. FORTNEY/ 
Assistant Attorney General 

DMF:sh 



MENTAL HEALTH: L i a b i l i t y for the Costs of Treating Substance 
Abusers: Commitment of Substance Abusers to Mental Health 
F a c i l i t i e s . Laws of the Sixty-Eighth General Assembly, 1980 
Session, ch. 1003; Laws of the Sixty-Ninth General Assembly, 
1981 Session, House F i l e 821; §§ 3.7, 125.2, 125.13, 125.21, 
125.43, 125.44, 204.401, 204.409(2), 229.20, 229.50(3), 
229.51, 229.52, 230.1, 230.2, 230.20(5), 321.281, 321.283(3), 
and 812.3, The Code 1981. As of Ju l y 1, 1981, state mental 
health i n s t i t u t e s s h a l l be f a c i l i t i e s as defined by § 125.2, 
The Code 1981, as amended, and therefore f a c i l i t i e s within the 
meaning of § 125.44, The Code 1981. State mental health 
i n s t i t u t e s are not f a c i l i t i e s within the meaning of § 204.409(2), 
The Code 1981. Courts are not authorized to commit v i o l a t o r s of 
§ 204.401, The Code 1981, to state mental health i n s t i t u t e s 
as they are not f a c i l i t i e s licensed by the Iowa Department of 
Substance Abuse. Neither the state nor counties w i l l incur any 
l i a b i l i t y f o r the costs of care and treatment provided to a 
substance abuser at a state mental health i n s t i t u t e i n contra
vention of § 204.409(2), The Code 1981. Persons committed to a 
state mental health i n s t i t u t e i n v i o l a t i o n of § 204.409(2) may 
not be considered to be state patients. Chapter 230, The Code 
1981, governs the costs of treatment provided to a substance 
abuser at a state mental health i n s t i t u t e , and § 204.409 (2) , The 
Code 19 81, governs the costs of treatment provided to a substance 
abuser at a f a c i l i t y licensed by the Iowa Department of 
Substance Abuse. 

A court may order a person committed to a state mental 
health i n s t i t u t e f o r substance treatment under ch. 812 when 
i t reasonably appears that the defendant i s s u f f e r i n g from a 
mental disorder, which i s i n c l u s i v e of dependency on a 
chemical substance. Counties must be b i l l e d at the rate of 
eighty percent of the t o t a l costs of treatment provided to a 
person committed to a mental health i n s t i t u t e under ch. 812 
for a p s y c h i a t r i c evaluation and treatment of a mental disorder, 
but only at the rate of twenty-five percent of the t o t a l costs 
where the mental disorder r e s u l t s from substance abuse. 

A court may commit a v i o l a t o r of § 321.281, The Code 1981, 
to any i n s t i t u t i o n i n Iowa providing treatment for alcoholism 
or drug dependency, including a state mental health i n s t i t u t e . 
In addition, courts may ref e r a defendant to a state mental 
health i n s t i t u t e under § 321.283(3), The Code 1981, a f t e r the 
e f f e c t i v e date of H.F. 821 on July 1, 1981. The state i s 
responsible f o r seventy-five percent of the costs of 
providing treatment to a person committed to a mental health 
i n s t i t u t e under § 321.281, The Code 1981, and the county of 
l e g a l settlement i s responsible f o r the remaining twenty-five 
percent of the costs. Persons committed to a mental health 
i n s t i t u t e under § 321.281 may not be considered to be a state 
patient. (Mann to Reagen, Commissioner, Dept. of S o c i a l Services, 
15/81) #81-7-11(L) 



T H O M A S J . M I L L E R 
A T T O R N E Y G E N E R A L 

J O H N G . B L A C K 
S P E C I A L A S S I S T A N T A T T O R N E Y G E N E R A L 

S T E P H E N C . R O B I N S O N 
A S S I S T A N T A T T O R N E Y G E N E R A L 

F R A N C I S C . H O Y T J R . 
A S S I S T A N T A T T O R N E Y G E N E R A L 

B R U C E C . M C D O N A L D 
A S S I S T A N T A T T O R N E Y G E N E R A L 

J O N A T H A N G O L D E N 
A S S I S T A N T A T T O R N E Y G E N E R A L 

C A N D Y M O R G A N 
A S S I S T A N T A T T O R N E Y G E N E R A L 

T H O M A S M A N N J R . 
A S S I S T A N T A T T O R N E Y G E N E R A L 

C R A I G S . B R E N N E I S E 
A S S I S T A N T A T T O R N E Y G E N E R A L 

Bppartment of dJunttre 

July 15, 1981 
A D O R E S S R E P L Y TO: 

S O C I A L S E R V I C E S DIVISION 
S E C O N D F L O O R 

H O O V E R B U I L D I N G 
D E S M O I N E S . IOWA 5 0 3 I 9 

( 5 1 5 ) 2 8 1 - S 3 3 0 

Dr. Michael V. Reagen, Ph.D., Commissioner 
Iowa Department of S o c i a l Services 
F i f t h Floor 
Hoover State O f f i c e Building 
L O C A L 

Dear Commissioner Reagen: 

YOU requested an opinion of the Attorney General on the 
impact of Chapter 1003, Laws of the Sixth-Eighth General 
Assembly, 1980 Session (hereinafter H.F. 2584) on the 
r e s p o n s i b i l i t y of counties to pay f o r treatment provided to 
substance abuse patients at state mental health f a c i l i t i e s . 
S p e c i f i c a l l y , you ask the following questions: 

1. Are State Mental Health I n s t i t u t e s 
" f a c i l i t i e s " as that term i s used 
i n H.F. 2584? 

2. Are D i s t r i c t Courts free to commit 
persons g u i l t y of v i o l a t i n g Section 
204.401 to a mental health i n s t i t u t e ? 

3. What i s the f i n a n c i a l r e s p o n s i b i l i t y 
of the state f o r persons committed to 
a mental health i n s t i t u t e for substance 
abuse under 204.409? The r e s p o n s i b i l i t y 
of the county? Can these persons so 
committed be considered state cases? 
Does Section 204.409, supersede Section 
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125.43, which places f i n a n c i a l 
r e s p o n s i b i l i t y with the county 
of l e g a l settlement? 

Under Chapter 812, courts may 
order a person detained i n a 
mental health i n s t i t u t e . Some 
court orders also specify substance 
abuse treatment. Section 230.20 
requires that we b i l l f or the 
person's care by program. The 
b i l l i n g for a l l programs except sub
stance abuse i s at 80% of cost. 
The substance abuse program i s b i l l e d 
at 25% of the cost. 

4. May a Court order substance abuse 
treatment when a person i s ordered 
detained under Chapter 812? Under 
what conditions can substance abuse 
treatment be ordered? 

A D i s t r i c t Court may also under 
Section 321.281 commit a person to 
a h o s p i t a l f o r treatment. 

5. When a person i s ordered to a 
mental health i n s t i t u t e under Chapter 
812, i s the county of l e g a l settlement 
always b i l l e d 80%? Are there any 
circumstances when the b i l l i n g would 
be at 25% under the substance abuse 
program? 

6. Are D i s t r i c t 'Courts free to commit 
persons charged with v i o l a t i n g 
Section 321.281 to a mental health 
i n s t i t u t e ? Persons g u i l t y of v i o 
l a t i n g Section 321.281? 

7. What i s the f i n a n c i a l r e s p o n s i b i l i t y 
of the state f o r persons committed 
to treatment at a mental health 
i n s t i t u t e pursuant to Section 321.281? 
May these persons be considered state 
cases? What i s the f i n a n c i a l respon-
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s i b i l i t y of the county of l e g a l 
settlement? Does Section 321.281 
supersede Section 125.43, which 
places f i n a n c i a l r e s p o n s i b i l i t y 
with the county of l e g a l settlement? 

House F i l e 2584, i n pertinent parts, amends sections of 
the Iowa Code that provide options f o r the treatment of 
substance abusers, including ch. 125, the statute that 
provides a comprehensive l e g i s l a t i v e scheme fo r the treatment 
and r e h a b i l i t a t i o n of persons s u f f e r i n g from chemical dependence. 
Your s p e c i f i c questions about H.F. 2584 are answered as 
follows i n the order presented. 

I. Are State Mental Health I n s t i t u t e s " F a c i l i t i e s " 
As That Term Is Used In H.F. 2584? 

House F i l e 2584 uses the term " f a c i l i t y " i n several of 
i t s provisions. The relevant provisions are sections four and 
seven, which reads as follows: 

Sec. 4. Section one hundred twenty-five 
point f o r t y - f o u r (125.44), unnumbered 
paragraph one (1), Code 1979, i s amended 
to read as follows: 

The d i r e c t o r may, consistent with the 
comprehensive substance abuse program, 
enter into written agreements with a 
f a c i l i t y as defined i n section 125.2 . . . 

Sec. 7. Section two hundred four point 
four hundred nine (204.409), subsection 
two (2), Code 1979, i s amended to read 
as follows: 

2. Whenever the court finds that a 
person who i s charged with a v i o l a t i o n 
of section 204.401 and who consents 
thereto, or who has entered a plea of 
g u i l t y to or been found g u i l t y of a 
v i o l a t i o n of said that section, and 
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whe i s addicted to, dependent upon, 
or a chronic abuser of any controlled 
substance and that such person w i l l 
be aided by proper medical treatment 
and r e h a b i l i t a t i v e services, i t may 
order that he the person be committed 
as an in-patient or out-patient to a 
f a c i l i t y approved licensed by the state 
department of health substance abuse 
f o r aueh medical treatment and r e h a b i l 
i t a t i v e services . . . . 

From the above two provisions i t i s clear that the term 
" f a c i l i t y " i s defined i n two d i f f e r e n t ways under H.F. 2584. 
Section 4 of H.F. 2584, which i s now c o d i f i e d at § 125.44, 
The Code 1981, refers to a f a c i l i t y as i t i s defined by 
§ 125.2, The Code 1981. We must therefore turn to § 125.2, 
The Code. 

By an Act of the Sixty-Ninth General Assembly, 19 81 Session, 
House F i l e 821 (hereinafter H.F. 821), section 125.2 was amended 
as follows: 

Section 1. Section 125.2, subsection 2, 
Code 1981, i s amended to read as follows: 

2. " F a c i l i t y " means a-hespifealr an 
i n s t i t u t i o n , a d e t o x i f i c a t i o n center, or 
an i n s t a l l a t i o n providing care, mainte
nance and treatment f o r substance 
abusers and licensed by the department 
under section 125.13, hospitals licensed 
under chapter 135B, or the state mental 
health i n s t i t u t e s designated by chapter 
226. 

I t i s c l e a r from the new language of § 125.2 that state 
mental health i n s t i t u t e s are to be included i n the d e f i n i t i o n 
of f a c i l i t i e s as contained i n §. 125.2. We must, therefore, 
advise that as of the e f f e c t i v e date of H.F. 821 state mental 
health i n s t i t u t e s w i l l be f a c i l i t i e s as defined by § 125.2, 
and therefore f a c i l i t i e s f o r the purposes of § 4 of H.F. 2584, 
now c o d i f i e d as § 125.44, The Code 1981. 

Pursuant to § 3.7, The Code 19 81, H.F. 821, which was 
approved by the Governor on May 4, 1981, became e f f e c t i v e 
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as of July 1, 1981. Therefore, state mental health i n s t i t u t e s 
are § 125.2 f a c i l i t i e s as of that date. 

The same conclusion cannot be reached with respect to § 7 
of H.F. 2584. That section, now c o d i f i e d as § 204.409(2), 
The Code 1981, i s a statute that permits a court to place a 
person convicted of possessing a c o n t r o l l e d substance on pro
bation, and further permits the court to commit the person to 
a f a c i l i t y f o r treatment where the said person i s "addicted to, 
dependent upon, or a chronic abuser of any controlled sub
stance". The c l e a r language of § 7 authorizes the court to 
commit the person "to a f a c i l i t y licensed by the state depart
ment of substance abuse". Unless a mental health f a c i l i t y has 
i n f a c t been licensed by the department of substance abuse 
pursuant to ch. 125, The Code, i t does not q u a l i f y as a 
" f a c i l i t y " f o r purposes of § 7 of H.F. 2584. 1 

I I . Are. D i s t r i c t Courts Free To Commit 
Persons G u i l t y Of V i o l a t i n g § 204.401 
To A Mental Health I n s t i t u t e ? 

As discussed i n D i v i s i o n I of t h i s opinion, persons 
convicted of v i o l a t i n g § 204.401, The Code 1981, may be 
placed on probation and committed to a f a c i l i t y licensed by 
IDSA pursuant to § 204.409 as amended by § 7 of H.F. 2584. 
Since state mental health i n s t i t u t e s (hereinafter MHI's) are 
not licensed by IDSA, courts are not authorized to commit 
v i o l a t o r s of § 204.401 to such an i n s t i t u t i o n , but instead are 
li m i t e d by the provisions of the statute. Iowa Department of 
Social Services v. B l a i r , 294 N.W.2d 567 (Iowa 1980). 

III.(A) What Is The F i n a n c i a l R e s p o n s i b i l i t y 
Of The State For Persons Committed To A 
Mental Health I n s t i t u t e For Substance Abuse 
Under § 204.409? 

1. Although state mental health i n s t i t u t e s generally are not 
licensed by the Iowa Department of Substance Abuse, Cherokee MHI's 
Substance Abuse Treatment Unit does operate pursuant to an IDSA 
licen s e . This, however, was not issued to meet state statutory c r i 
t e r i a , but rather was issued to permit Cherokee to meet federal 
statutory substance abuse treatment c r i t e r i a . Nevertheless, the 
language of § 7 r e f e r s to a f a c i l i t y licensed by IDSA. Thus, 
Cherokee's Substance Abuse Treatment Unit stands as an exception to 
the conclusions stated i n t h i s opinion. 
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As discussed i n D i v i s i o n II of t h i s Opinion, there i s 
no statutory authority for a court to commit a person to a 
state mental health i n s t i t u t e pursuant to § 204.409, as 
amended by § 7 of H.F. 2584. ' Both the courts and mental 
health i n s t i t u t e s are bound by l e g i s l a t i v e pronouncements i n 
t h i s regard. Iowa Department of S o c i a l Services v. B l a i r , 
294 N.W.2d 567 (Iowa 1980). Accordingly, where statutory 
conditions are not met, the state incurs no l i a b i l i t y f o r 
the costs of care and treatment of a substance abuser. 
Op.Att'yGen. # 79-10-12; 1975 Op.Att'yGen. 210, 211. 

(B) What Is The County's F i n a n c i a l 
Re s p o n s i b i l i t y For Persons Committed To 
A Mental Health I n s t i t u t e Under § 204.409? 

Like our conclusion i n D i v i s i o n 3(A) above, we r e i t e r a t e 
that the d i s t r i c t courts cannot impose the solution of committing 
a person to a MHI i n v i o l a t i o n of a statute. B l a i r . Therefore, 
the county w i l l incur no l i a b i l i t y where the statute i s ignored. 
Op.Att'yGen. # 79-10-12; 1975 Op.Att'yGen. 210. 

C. Can These Persons So Committed Be 
Considered State Cases? 

Section 7 of H.F. 2584, as i t amends § 204.409, reads 
i n pertinent part as follows: 

A person committed under t h i s subsection 
who i s not possessed of s u f f i c i e n t 
income or estate to enable him or her 
to make payment of the costs of such 
treatment i n whole or i n part s h a l l be 
considered a state patient and the costs 
of treatment s h a l l be paid as provided 
i n section one hundred twenty-five point 
f o r t y - f o u r (125.44) of the Code . . . 
(emphasis supplied) 

State cases or state patients as defined by § 7 r e f e r s 
to those persons committed under § 7 who are incapable of 
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paying f o r the costs of t h e i r care at a § 7 " f a c i l i t y " . As 
previously discussed i n D i v i s i o n I of t h i s Opinion, a 
§ 7 " f a c i l i t y " i s a f a c i l i t y licensed by IDSA. Consequently, 
a person "committed under t h i s subsection" i s a person 
committed to a f a c i l i t y licensed by IDSA. Such a person, 
i f indigent, may be considered to be a state patient thereby 
imposing f i n a n c i a l costs upon the state. 

On the other hand, § 7 does not authorize a commitment to 
a MHI, Accordingly, any person committed to a MHI i n con
travention of § 7, now c o d i f i e d as § 204.409(2), The Code 1981, 
cannot be said to be committed under that section. They, 
therefore, cannot be considered state patients. Op.Att'yGen. 
# 79-10-12. 

D. Does Section 204.409 Supersede Section 
125.43, Which Places F i n a n c i a l R e s ponsibility 
With The County Of A Patient's Legal Settlement? 

Section 125.43, The Code 1981, provides that "Chapter 
230 s h a l l govern the determination of the costs, and payment 
for treatment provided to a substance abuser i n a mental 
health i n s t i t u t e " . As previously discussed, § 204.409, 
as amended by H.F. 2584, re l a t e s to the costs of care and 
treatment provided to a substance abuser at a f a c i l i t y 
licensed by IDSA. Since these two statues r e l a t e to 
d i f f e r e n t subjects, neither supplants the other. Where 
there are no c o n f l i c t s i n statutes and the terms are unambi
guous, there i s no room for construction. Hartman v. Merged 
Area VI Community College, 270 N.W.2d 822 (Iowa 1978); 
Iowa National I n d u s t r i a l Loan Company v. Iowa State Department 
of Revenue, 224 N.W.2d 437 (Iowa 1974). Accordingly, ch. 230 
w i l l continue to govern the costs of treatment provided to 
substance abusers at MHI's and § 204.409 w i l l apply to 
f a c i l i t i e s l icensed by IDSA. 

IV. May A Court Order Substance Abuse 
Treatment When A Person Is Ordered 
Detained Under Chapter 812, The Code 
1981? Under What Conditions Can Sub
stance Abuse Treatment Be Ordered? 
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Under ch. 812, a person charged with or convicted of a 
crime may be ordered committed to the custody of the Department 
of S o c i a l Services when i n the opinion of the d i s t r i c t court 
" i t reasonably appears that the defendant i s s u f f e r i n g 
from a mental disorder which prevents him or her from 
appreciating the charge, understanding the proceedings, or 
a s s i s t i n g e f f e c t i v e l y i n the defense". § 812.3, The Code 
19 81. Such commitment may be for an evaluation and appropriate 
treatment. Statutory authority for t h i s conclusion i s found 
both i n ch. 812 and § 229.20, The Code 1981. Section 
229.20(2), as i t a f f e c t s t h i s conclusion, reads as follows: 

When a proceeding under section 229.6 
and succeeding sections of t h i s chapter 
arises under sections 783.5 or 789.8, 
and the respondent through his attorney 
waives the hearing otherwise required by 
section 229.12, the court may immediately 
order the respondent placed i n a h o s p i t a l 
f o r a complete p s y c h i a t r i c evaluation and 
appropriate treatment, pursuant to 
section 229.13. . . . (emphasis added). 

C l e a r l y the langugage of § 229.20 authorizes the court to 
commit a person to a MHI for an evaluation and appropriate 
treatment when proceedings are commenced under §§ 783.5 or 
789.8, The Code 1975. Both §§ 783.5 and 789.8 were repealed 
by the criminal law r e v i s i o n of 1976, ch. 1245, Laws of the 
Sixty-Sixth General Assembly, 1976 Session, and r e - c o d i f i e d 
as present ch. 812 of the Code. Thus, the reference to 
§§ 783.5 and 789.8 i n § 229.20 i s e f f e c t i v e l y a reference to 
ch. 812. The r e s u l t i s that under § 229.20 a court i s 
authorized to commit a person to a MHI f o r an evaluation and 
appropriate treatment when proceedings are commenced under 
ch. 812. 

Appropriate treatment i s dependent upon the nature of 
the mental incapacity. Mental incapacity may r e s u l t from 
dependency on a chemical substance. Section 125.2(8), The 
Code 1981, defines a person "incapacitated by a chemical 
substance" as a person, who "as a r e s u l t of the use of a 
chemical substance, i s unconscious or has h i s or her judgment 
otherwise so impaired that he or she i s incapable of r e a l i z i n g 
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and making a r a t i o n a l decision with respect to the need f o r 
treatment". A d i s t r i c t court could reasonably conclude that 
such a person could not appreciate a criminal charge, under
stand court proceedings, or a s s i s t i n his or her defense. 
Appropriate treatment, then, f o r such a person would include 
treatment f o r chemical dependency. 

Accordingly, under ch. 812 a court may order a person 
committed to a MHI for substance abuse treatment when i t 
reasonably appears that the defendant i s s u f f e r i n g from a 
mental disorder which i s i n c l u s i v e of dependency on a chemical 
substance. 

V. When A Person Is Ordered To A Mental 
Health I n s t i t u t e Under Chapter 812, The 
Code 1981, Is The County Of Legal 
Settlement Always B i l l e d 80%? Are There 
Circumstances When The B i l l i n g Would Be At 
25% Under The Substance Abuse Program? 

The county of l e g a l settlement i s l i a b l e f o r the costs 
of a court ordered p s y c h i a t r i c evaluation of a crim i n a l 
defendant at a state h o s p i t a l . This conclusion was reached 
i n a p r i o r opinion issued by t h i s o f f i c e , Op.Att'yGen. 
# 79-5-24. 

B i l l i n g s are submitted to a county by the superintendent 
of a state h o s p i t a l pursuant to § 230.20, The Code 1981. 
Section 230.20(5) mandates that "the county s h a l l be b i l l e d 
for one hundred percent of the stated charge f o r each patient, 
unless otherwise s p e c i f i e d i n the current appropriation f o r 
support of the state h o s p i t a l s " . The current appropriation 
fo r MHI's i s found i n ch. 8, Laws of the Sixty-Eighth General 
Assembly, 1979 Session. Section Three (3) of that act states 
that the "state mental health i n s t i t u t e s ' d a i l y per diem as 
determined pursuant to section two hundred t h i r t y point twenty 
(230.20) of the Code s h a l l be b i l l e d at eighty percent 
for each f i s c a l year". Thus, under § 230.20(5), as amended, 
counties must be b i l l e d for 80 percent of the costs of a 
ps y c h i a t r i c evaluation of a cr i m i n a l defendant at a state 
h o s p i t a l . 

This conclusion, however, i s l i m i t e d to those ch. 812 
commitments that are for the purpose of a p s y c h i a t r i c 
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evalution and diagnosis, and for the treatment of mental 
disorders not rela t e d to substance abuse. Commitments f o r 
treatment of mental disorders stemming from substance abuse 
must be b i l l e d at a d i f f e r e n t rate. The applicable Code 
provision i s § 125.43, The Code 1981. That section reads, 
i n pertinent part, as follows: 

125.43 Funding at mental health i n s t i t u t e s . 
Chapter 230 s h a l l govern the determination 
of the costs and payment f o r treatment 
provided to substance abusers i n a mental 
health i n s t i t u t e under the department of 
s o c i a l services, except that the charges 
s h a l l not constitute a l i e n on any r e a l 
estate owned by persons l e g a l l y l i a b l e 
f o r support of the substance abusers and 
the d a i l y per diem s h a l l be b i l l e d at 
twenty-five percent. . . . (emphasis added) 

Under § 125.43, treatment provided to a substance 
abuser i n a MHI s h a l l be b i l l e d at the rate of twenty-five 
percent of the t o t a l costs. On the surface, § 125.43 
appears to c o n f l i c t with § 230.20(5) as amended. However, 
re l a t e d statutes are read i n p a r i materia and the terms of a 
s p e c i f i c statute control over those of a general statute. 
Benger v. General United Group, Inc., 268 N.W.2d 630 (Iowa 
1978); State ex r e l Krupke v. Witowski., 256 N.W.2d 216 (Iowa 
1977) . Applying t h i s rule of construction to the issue at 
hand, i t becomes clear that § 125.43, a s p e c i f i c statute on 
the subject of the costs of tr e a t i n g a substance abuser at a 
MHI, p r e v a i l s over § 230.20(5), as amended, a statute 
providing a general scheme for the b i l l i n g of the costs of 
tre a t i n g patients at a mental health i n s t i t u t e . Consequently, 
where a criminal defendants i s committed to a MHI under 
ch. 812 for appropriate treatment stemming from his/her 
dependence on a chemical substance, costs of the treatment 
provided must be b i l l e d to the counties at the rate of 
twenty-five percent. 

Accordingly, we conclude that when a person i s ordered 
committed to a MHI under ch. 812 for a p s y c h i a t r i c evaluation 
and/or appropriate treatment r e s u l t i n g from a mental disorder, 
b i l l i n g s to a county must be made at 80 percent of t o t a l 
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costs. In those i s o l a t e d cases where the ch. 812 commitment 
i s f o r appropriate treatment r e s u l t i n g from chemical depen
dency, b i l l i n g s to the counties must be made at twenty-five 
percent of the t o t a l costs. 

VI. Are D i s t r i c t Courts Free To Commit 
Persons Charged With V i o l a t i n g Section 
321.281 To A Mental Health I n s t i t u t e ? 
Persons G u i l t y Of V i o l a t i n g Section 
321.283? 

A. Section 321.281, The Code 1981, p r o h i b i t s the 
operating of a motor vehicle upon the public highways while 
under the influence of an a l c o h o l i c beverage or a drug 
(OMVUI). The statute permits a court to suspend imposition 
of sentence on a person convicted of OMVUI and to commit the 
defendant "for treatment of alcoholism or drug addiction or 
dependency to any h o s p i t a l or i n s t i t u t i o n i n Iowa providing 
such treatment". 

House F i l e 2584 amends § 321.281, but i t does not 
change the above-quoted language. Thus, i t remains c l e a r 
that a court may commit a v i o l a t o r of § 321.281 to any 
i n s t i t u t i o n i n Iowa providing treatment for alcoholism or 
drug dependency, in c l u d i n g a state mental health i n s t i t u t e . 

B. In addition to the power to commit a defendant f o r 
treatment of alcoholism or drug dependency under § 321.281, 
a court may r e f e r the defendant f o r treatment under § 321.283(3), 
The Code 1981. However, under .§ 321.283 (3), a "court may 
r e f e r the defendant f o r treatment at a f a c i l i t y as defined 
i n §§ 125.1 to 125.43 and designated by the d i v i s i o n on 
alcoholism". 

There are two s i g n i f i c a n t d i s t i n c t i o n s between §§ 321.281 
and 321.283(3). They are (1) the court's power under § 321.283(3) 
i s l i m i t e d to the power to r e f e r the defendant f o r treatment, 
not commit, and (2) the court i s l i m i t e d to r e f e r r i n g the 
defendant to a f a c i l i t y as defined by § 125.2, The Code 19 81. 

As discussed e a r l i e r , the d e f i n i t i o n of a f a c i l i t y under 
§ 125.2 was amended to include MHI's by H.F. 821. H.F. 821 
became e f f e c t i v e July 1, 1981, and as of that date, courts are 
free to r e f e r defendants to MHI's pursuant to § 321.283(3). 
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VII(A). What Is The F i n a n c i a l Responsibility 
Of The State For Persons Committed To 
Treatment At A Mental Health I n s t i t u t e 
Pursuant To Section 321.281, The Code 1981? 

May These Persons Be Considered State Cases? 
What Is The F i n a n c i a l Responsibility Of 
The County Of Legal Settlement? Does 
§ 321.281 Supersede § 125.43? 

Section 321.281 was amended by H.F. 2584. Section 9 of 
H.F. 2584, i n pertinent part, reads as follows: 

A person committed under t h i s section who 
i s not possessed of s u f f i c i e n t income 
or estate to enable him or her to make 
payment of the costs of such treatment 
i n whole or i n part s h a l l be considered 
a state patient and the costs of 
treatment s h a l l be paid as provided i n 
section one hundred twenty-five point 
f o r t y - f o u r (125.44) of the Code, 
(emphasis supplied) 

A clear reading of § 9 reveals that an indigent committed 
to a f a c i l i t y under § 321.281 s h a l l be considered a state 
patient. The costs of t r e a t i n g such patient are to be paid 
pursuant to § 125.44. Section 125.44 was amended by § 4 of 
H.F. 25 84. That section reads as follows: 

Sec. 4. Section one hundred twenty-five 
point forty-four (125.44), unnumbered 
paragraph one (1), Code 1979, i s amended 
to read as follows: 

The d i r e c t o r may, consistent with the 
comprehensive substance abuse program, 
enter into written agreements with a 
f a c i l i t y as defined i n section 125.2 to 
pay f o r seventy-five percent of the 
cost of the care, maintenance and t r e a t 
ment of a substance abuser, except that 
the state's l i a b i l i t y s h a l l be one hundred 
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percent of the t o t a l cost of care, 
maintenance and treatment when a sub
stance abuser i s a state patient. A l l 
payments for state patients s h a l l be made 
i n accordance with the l i m i t a t i o n s of 
t h i s section. . . . (emphasis supplied) 

Other relevant portions § 125.44 includes unnumbered 
paragraph two (2), which reads as follows: 

The contract may be i n such form and 
contain provisions as agreed upon by 
the p a r t i e s . Such contract s h a l l 
provide that the f a c i l i t y s h a l l admit 
and t r e a t substance abusers regard
less of where they have residence. If 
one payment f o r care, maintenance, and 
treatment i s not made by the patient or 
those l e g a l l y l i a b l e therefor within 
t h i r t y days a f t e r discharge the payment 
s h a l l be made by the department d i r e c t l y 
to the f a c i l i t y . Payments s h a l l be made 
each month and s h a l l be based upon the 
f a c i l i t y ' s average d a i l y per patient 
charge. Provisions of t h i s section 
s h a l l not perta i n to patients treated 
at the mental health i n s t i t u t e s , 
(emphasis added) 

An analysis of § 4 of H.F. 2584, as i t amends § 125.44, 
purports to make c l e a r that the state, through IDSA, i s 
responsible f o r the t o t a l cost of care provided a state patient 
committed under § 321.281 to a f a c i l i t y as defined by § 125.2. 
As previously discussed, that d e f i n i t i o n now includes MHI's. 

Although MHI's are f a c i l i t i e s f o r purposes of § 125.2, 
we cannot conclude that the state i s responsible f o r the t o t a l 
cost of care provided to substance abusers at MHI's. This 
conclusion i s supported by unnumbered paragraph two of § 125.44, 
which states that the "[p]rovisions of t h i s s e c t i o n s h a l l not 
pertain to patients treated at the mental health i n s t i t u t e s " . 
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Consequently, since § 125.44 does not apply to MHI's, 
t h i s issue must be resolved through other statutory authority. 
Said authority i s found i n § 125.43. As discussed i n 
D i v i s i o n V of t h i s Opinion, under § 125.43 as read i n p a r i 
materia with § 230.20(5), the costs of treatment provided to a 
person at a MHI stemming from dependency on a chemical sub
stance must be b i l l e d to the counties at the rate of twenty-five 
percent. We, therefore, conclude that the costs of providing 
treatment to a person committed to a MHI under § 321.281 must 
be b i l l e d to the counties at the rate of twenty-five percent. 

E f f e c t i v e l y , t h i s conclusion states that persons committed 
to a MHI under § 321.281 may not be considered to be state 
patients. Under §§ 125.43 and 230.20(5), there i s no authority 
fo r imposing one hundred percent f i n a n c i a l l i a b i l i t y upon the 
state. And, as already discussed, § 125.44 does not apply to 
persons committed to MHI's under § 321.2 81. 

We conclude, then, that the state i s l i a b l e f o r seventy-
f i v e percent of the costs of providing treatment to a person 
committed to a MHI under § 321.281, and the county of l e g a l 
settlement i s responsible f o r the remaining twenty-five . 
percent of the costs. 

In summary, we concude that as of July 1, 1981, state 
mental health i n s t i t u t e s are f a c i l i t i e s as defined by 
§ 125.2, The Code 1981, as amended, and therefore f a c i l i t i e s 
within the meaning of § 125.44, The Code 1981. State mental 
health i n s t i t u t e s are not f a c i l i t i e s within the meaning of 
§ 204.409(2), The Code 1981. Courts are not authorized to 
commit v i o l a t o r s of § 204.401, The Code 1981, to state mental 
health i n s t i t u t e s as they are not f a c i l i t i e s licensed by the 
Iowa Department of Substance Abuse. Neither the state nor 
counties w i l l incur any l i a b i l i t y f o r the costs of care and 
treatment provided to- a substance abuser at a state mental 
health i n s t i t u t e i n contravention of § 204.409(2), The Code 1981. 
Persons committed to a state mental health i n s t i t u t e i n 
v i o l a t i o n of § 204.409(2) may not be considered to be state 
patients. Chapter 230, The Code 1981 governs the costs of 
treatment provided to a substance abuser at a state mental 
health i n s t i t u t e , and § 204.409(2), The Code 1981, governs the 
costs of providing treatment to a substance abuser under 
§ 204.409(2) at a f a c i l i t y licensed by the Iowa Department of 
Substance Abuse. 
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A court may order a person committed to a state mental 
health i n s t i t u t e f o r substance treatment under ch. 812 when 
i t reasonably appears that the defendant i s s u f f e r i n g from a 
mental disorder, which i s i n c l u s i v e of dependency on a 
chemical substance. Counties must be b i l l e d at the rate of 
eighty percent of the t o t a l costs of treatment provided to a 
person committed to a mental health i n s t i t u t e under ch. 812 
fo r a p s y c h i a t r i c evaluation and treatment of a mental disorder, 
but only at the rate of twenty-five percent of the t o t a l costs 
where the mental disorder r e s u l t s from substance abuse. 

A court may commit a v i o l a t o r of § 321.2 81, The Code 1981, 
to any i n s t i t u t i o n i n Iowa providing treatment'for alcoholism 
or drug dependency, including a state mental health i n s t i t u t e . 
In addition, courts may r e f e r a defendant to a state mental 
health i n s t i t u t e under § 321.283(3), The Code 1981. The 
state i s responsible f o r seventy-five percent of the costs 
of providing treatment to a person committed to a mental health 
i n s t i t u t e under § 321.281, The Code 1981, and the county of 
l e g a l settlement i s responsible f o r the remaining twenty-five 
percent of the costs. Persons committed to a mental health 
i n s t i t u t e under § 321.281 may not be considered to be a state -
patient. 

Sincerely, 

Thomas Mann, J r . 
Assistant Attorney General 

TM/jam 



MUNICIPALITIES: C o n f l i c t of "Interest-"* 362.5, The Code 1981. In 
c i t i e s of l e s s than ten thousand population, a c i t y o f f r e e r or 
S m n l n v e e mav enter into a contract with the c i t y i f there was 
cS mpeti?ive ybiddIng Sn writing, p u b l i c l y i n v i t e d and opened The 
o i l y does not have^o accept the lowest bid. (Blumberg to Coleman, 
State Senator, 7/10/81) #81-7-9(L) 

July 10, 1981 

The Honorable Joseph C. Coleman 
State Senator 
L O C A L 

Dear Senator Coleman: 

You have requested an opinion regarding a possible c o n f l i c t 
of i n t e r e s t i n bidding on a c i t y contract. Under your f a c t s , 
c e r t a i n c i t y boards sought bids on insurance coverage. The mayor 
submitted a bid and was awarded i t , even though h i s was not 
the lowest b i d . The question i s whether t h i s constitutes a con
f l i c t . 

Section 362.5, The Code 1981, provides that a c i t y o f f i c e r 
or employee s h a l l not have an i n t e r e s t , d i r e c t or i n d i r e c t , 
i n any contract or job of work or the p r o f i t s thereof or services 
to be furnished or performed for the c i t y . Such a contract i s 
void. There are ten l i s t e d exceptions to t h i s general r u l e . 
Subsection four provides an exception for contracts made by a c i t y 
of less than ten thousand population, upon competitive bid i n writing, 
p u b l i c l y i n v i t e d and open. Thus, i f the bid i n question was 
\based upon public, competitive and written bids, and the c i t y 
i n question i s under ten thousand population, the contract would 
not be void. There would be no c o n f l i c t of i n t e r e s t . Conversely, 
i f the provisions of § 362.5(4) have not been met, then there i s 
a c o n f l i c t and the contract i s void. 

There i s nothing i n that section which requires that the lowest 
bid be accepted. However, when the lowest bid i s not accepted, 
there must be a v a l i d public p o l i c y reason for r e j e c t i n g that bid. 
As an analogy, § 384.99, concerning open bidding on public im
provements, merely provides that the governing body must award 
the contract to the lowest responsible bidder. This does not 
ne c e s s a r i l y mean the lowest bidder. Similar language i s used i n 
§ 23.18. 
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Accordingly, we are of the opinion that i f the c i t y i n question 
i s under ten thousand population, and the bids were p u b l i c l y 
i n v i t e d and opened, competitive and i n writing, there i s no con
f l i c t i f a c i t y o f f i c e r or employee i s awarded the bid. The c i t y 
does not have to accept the lowest bid. 

Very t r u l y yours, 

LARRY/M. BLUMBERG / 
Assistant Attorney General 

LMB/kh 



REAL PROPERTY; COUNTIES; MUNICIPALITIES: Subdivision p l a t t i n g . 
Chapter 409, §§ 409.30(3), 114.16, The Code 1981. Professional 
land surveyor's statement regarding post-recording monumentation 
binds both surveyor and proprietor. If proprietor prevents 
timely performance, surveyor may bring action for breach of 
contract, or may base defense on proprietor's conduct. (Ewald 
to Hanson, 7/9/81) #81-7-8(L) 

July 9, 1981 

Mr. Thomas D. Hanson 
Counsel f o r the Iowa State Board of 

Engineering Examiners 
942 Insurance Exchange Building 
Des Moines, Iowa 50309 

Dear Mr. Hanson: 

You have requested the Attorney General's opinion 
concerning the l e g a l obligations of registered land surveyors 
under § 409.30(3), The Code 1981, concerning subdivision 
p l a t s . You asked the following questions: 

1. What i s the l e g a l o b l i g a t i o n of a r e g i s 
tered land surveyor under Section 409.30(3), The 
Code 1981, where the proprietor of subdivided 
land prevents him from timely e s t a b l i s h i n g 
a d d i t i o n a l monuments a f t e r the surveyor has 
signed and recorded a statement that he would 
do so? 

2. What action, i f any, should a surveyor 
take under such circumstances? 

Section 409.30(3) reads as follows: 

Monuments other than the permanent control 
monuments required i n subsection 1 of t h i s sec
t i o n s h a l l not be required to be established 
before the recording of the p l a t or the convey
ancing of lands by reference to the p l a t i f the 
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reg i s t e r e d land surveyor includes i n the surveyor's 
statement on the pl a t that the additi o n a l monuments 
required by thi s chapter or by any l o c a l ordinance 
s h a l l be established before a date s p e c i f i e d i n 
the statement or within one year from the date 
the p l a t i s signed by the regi s t e r e d land surveyor, 
whichever i s e a r l i e r . 

A c e n t r a l issue i n the i n t e r p r e t a t i o n of § 409.30(3) i s 
who the l e g i s l a t u r e intended to be bound by the statement 
that monuments would be established. Hartman v. Merged 
Area VI Community College, 270 N.W.2d 822 (Iowa 1978) (intent 
of l e g i s l a t u r e i s polestar i n construing statutes); Doe v. 
Ray, 251 N.W.2d 496 (Iowa 1976) (subject matter, e f f e c t , 
consequence, and the reason and s p i r i t of a statute must be 
considered, as we l l as the words, i n int e r p r e t i n g and con
struing meaning of statute). The candidates are the surveyor, 
the proprietor, or both. 

To i n t e r p r e t the meaning of § 409.30(3), we should 
consider other provisions of Chapter 409 and the purposes of 
that statute. Matter of Blivens Estate, 236 N.W.2d 366 
(Iowa 1975); State v. Johnson, 216 N.W.2d 335 (Iowa 1974). 

Chapter 409 addresses i t s e l f p r i m arily to the pr o p r i e t o r , 
s p e l l i n g out h i s p l a t t i n g obligations attendant to subdividing 
land. See, e g . , § 409.1 (proprietor s h a l l cause p l a t to be 
recorded); § 409.2 (proprietor's duty to record i s covenant 
of warranty); § 409.11 (proprietor s h a l l execute encumbrance 
bonds); § 409.18 (proprietor may vacate p l a t before s a l e ) . 
The statute also mentions the surveyor. Section 409.1 
requires that the proprietor s h a l l have a p l a t made by a 
regi s t e r e d land surveyor. The obvious intent i s to compel 
the proprietor to employ a q u a l i f i e d person to survey and 
p l a t the land, so that an accurate p l a t w i l l be recorded. 
The primary b e n e f i c i a r y of the § 409.30(3) p l a t t i n g i s the 
proprietor, who, with the a i d of the surveyor, i s allowed to 
subdivide and convey land which he owns without p r i o r monu
mentation. The l e g i s l a t u r e was also c l e a r l y r e l y i n g on the 
prof e s s i o n a l status of the surveyor to protect both govern
mental and pri v a t e i n t e r e s t s . 

The l e g i s l a t i v e intent of Chapter 409 i s , i n general, 
to impose c e r t a i n statutory duties on proprietors who sub
divide t h e i r land. The surveyor's primary r o l e i s to a s s i s t 
the proprietor i n f u l f i l l i n g c e r t a i n technical aspects of 
the p l a t t i n g . 
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We conclude that i n § 409.30(3) the l e g i s l a t u r e intended 
that the surveyor, i n promising to complete monumentation by 
a date c e r t a i n a f t e r recording, -act as agent for the pro
p r i e t o r , i n a s s i s t i n g the proprietor to accelerate the 
recording process f o r the primary benefit of the proprietor. 
Thus, the surveyor's promise would o r d i n a r i l y bind the 
proprietor to complete monumentation. See F i r s t J oint Stock 
Land Bank of Chicago v. Diercks, 222 Iowa 524, 267 N.W. 708 
(1936). However, we cannot overlook the fact that the 
l e g i s l a t u r e s p e c i f i c a l l y named the surveyor i n § 409.30(3), 
and required that he, as opposed to the proprietor, make and 
sign the monumentation statement. Had the l e g i s l a t u r e 
intended to bind only the proprietor to complete the monu
mentation, i t could e a s i l y have required the proprietor to 
make and sign the statement on his own behalf. We thus 
further conclude that the l e g i s l a t u r e also intended to bind 
the surveyor. 

In addition to the apparent l e g i s l a t i v e intent that the 
surveyor's § 409.30(3) statement bind the proprietor, i t 
appears that i n most actual cases the surveyor would have 
actual or implied authority to do so, based on general 
agency p r i n c i p l e s . In Dailey y. Holiday D i s t r i b u t i n g Corp., 
260 Iowa 859, 151 N.W.2d 477 (1967) agency i s defined as a 
f i d u c i a r y r e l a t i o n s h i p which r e s u l t s from the manifestation, 
of consent by one person, the p r i n c i p a l , that another, the 
agent, s h a l l act i n the former's behalf and subject to his 
control. When the proprietor employs the surveyor to survey, 
p l a t , and set monuments, he manifests his consent that the 
surveyor act on his behalf, thereby making the surveyor his 
agent. This agency r e l a t i o n s h i p may be created by express 
contract or by implication. Walnut H i l l s Farms, Inc. v. 
Farmers Coop Co. of Creston, 244 N.W.2d 778, 780-781 (Iowa 
19767: 

Under the provisions of Chapter 409, the surveyor may 
also be an independent contractor. See Hassebroch v. Weaver 
Const. Co., 246 Iowa 622, 67 N.W.2d 5W (1955) (independent 
contractor i s one who possesses, by v i r t u e of his contract, 
independence i n manner and method of performing work con
tracted f o r ) ; Tapager v. Birmingham, 75 F.Supp. 375 (D.C. 
Iowa 1948) ( r e l a t i o n of independent contractor contemplates 
obtaining an agreed end, usually within a s t i p u l a t e d period); 
Schlotter v Leudt, 255 Iowa 640, 123 N.W.2d 434 (1963) 
(factors d i f f e r e n t i a t i n g independent contractor from employee 
include whether person i s engaged i n d i s t i n c t business, 
whether work i s usually done by s p e c i a l i s t , s k i l l required, 
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furnishing of tools and equipment, time l i m i t of employment, 
method of payment, whether work i s part of regular business 
of employer, which r e l a t i o n s h i p parties believe they are 
creating, and whether the p r i n c i p a l i s or i s not i n business). 

Depending on the circumstances, a person may be an 
independent contractor i n one part of his duties and an 
agent i n another. Birmingham v. Bartels, 157 F.2d 295, 303 
(8th C i r . 1946), rev'd on other grounds 67 S.Ct. 1547, 332 
U.S. 126, 91 L.Ed"! 1947. The surveyor performing work 
pursuant to Chapter 409 may t y p i c a l l y perform the bulk of 
his surveying a c t i v i t i e s as an independent contractor. 
However, when he promises the State to perform c e r t a i n 
aspects of th i s work pursuant to § 409.30(3), he would 
t y p i c a l l y be acting as agent f o r the proprietor and not as 
an independent contractor. 

Of course, the p r i n c i p a l incurs no l i a b i l i t y f o r acts 
of the agent beyond the agent's authority. Grimsmore v. Con
sol i d a t e d Products Co., 232 Iowa 328, 5 N.W.2d 646, 651 
(1942). Such authority includes both express and implied 
authority. Implied authority i s actual authority, circum
s t a n t i a l l y proved, which the p r i n c i p a l intended the agent to 
possess. Id.. The extent of the agent's authority i s usually --/ 
to-be ascertained by f a i r implications, from r e l a t i o n s of 
the p a r t i e s , the nature of the business or agency, the 
service to be rendered, the purpose of the transaction to be 
consummated, and other surrounding circumstances. Id., at 
652. I t i s a question of f a c t . Mayrath Company v. Helgeson, 
258 Iowa 543, 139 N.W.2d 303, 305 (Iowa 1966). 

An agent's act f a l l s w ithin the implied authority of 
hi s p r i n c i p a l when i t i s done i n endeavoring to promote the 
p r i n c i p a l ' s business and i s of such a nature as i s usually, 
reasonably, properly and nec e s s a r i l y i n c i d e n t a l to duties 
and purposes of the agency, even though such acts may not be 
among those s p e c i f i c a l l y authorized by the agency agreement. 
Grimsmore v. Consolidated Products Co., 232 Iowa 328, 5 
N.W.2d 646, 652 (1942). 

Applying these p r i n c i p l e s here, i t would appear that 
the surveyor has at l e a s t implied authority to bind the 
propri e t o r by agreeing to complete monumentation a f t e r 
recording. The surveyor's statement i s made to promote the 
proprietor's r e a l estate business; i t i s usually, reasonably, 
properly, n e c e s s a r i l y , and s t a t u t o r i l y i n c i d e n t a l to the 
purpose of the agency, which i s to a i d the p r o p r i e t o r i n 
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making his r e a l property marketable. Thus, the professional 
surveyor's statement under 409.30(3) would o r d i n a r i l y have 
the e f f e c t of l e g a l l y binding the proprietor to timely 
complete monumentation. 

Our conclusion that the surveyor simultaneously binds 
himself i s based primarily on considerations of l e g i s l a t i v e 
intent and statutory construction, discussed above. The 
fact that the surveyor may be the proprietor's agent does 
not n e c e s s a r i l y preclude t h i s conclusion. See Sultzer v. 
Lutz, 184 Iowa 1031, 169 N.W. 341 (1918); Emmert v. Jelsma 
& Holdebrand, 191 Iowa 424, 182 N.W. 652 (1921); Wheeler 
Lumber Bridge & Supply Co. v. Anderson, 249 Iowa 689, 86" 
N.W.2d 912 (1958) (although agency i s known, p r i n c i p a l 
disclosed, and authority adequate, an agent may, by express 
promise or undertaking, or by implication from words or 
conduct, personally obligate himself to a t h i r d person with 
reference to a matter he i s handling for his p r i n c i p a l ) . 

We also assume that there exists some contractual 
r e l a t i o n s h i p between the proprietor and the surveyor that 
the surveyor, for a fee, perform the monumentation required 
by Chapter 409. Thus, i n addition to being obligated to the 
State by v i r t u e of the § 409.30(3) statement, the surveyor 
w i l l t y p i c a l l y be contractually obligated to the proprietor 
to complete monumentation. Given this contractual r e l a t i o n 
ship, your l e t t e r raises the question as to the surveyor's 
p o s i t i o n when the proprietor "prevents" performance. You 
mention that such prevention could occur i n several forms. 
For example, the proprietor may d i r e c t the surveyor to delay 
monumentation beyond the time l i m i t , d i r e c t him not to 
complete i t at a l l , or terminate h i s services p r i o r to 
completion. Many other types or degrees of prevention or 
hindrance are conceivable. You also mention that the pro
p r i e t o r ' s acts of prevention may r e s u l t from adverse economic 
conditions. 

I f the surveyor cannot perform his contractual duties 
due to the proprietor's obstruction or hindrance, he may 
seek action against the proprietor for breach of contract. 
K a l t o f f v. Nielsen, 252 Iowa 249, 106 N.W.2d 597, 602 (1960) 
(in a l l contracts there i s implied term that person for whom 
work i s contracted w i l l not obstruct, hinder, or delay the 
contractor i n his performance); Hardin v. Eska Co., 256 Iowa 
371, 127 N.W.2d 595, 598 (1964) (one party to a contract may 
not hamper the e f f o r t s of the other to perform); see also 
17A C.J.S. Contracts § 468 at 643 (contractor s h a l l be given 
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such possession of the premises as w i l l enable him to 
adequately carry on and complete the work). 

A l t e r n a t i v e l y , the surveyor may opt not to i n i t i a t e any 
l e g a l action, but to r i s k being named as party defendant i n 
an action brought by some party to enforce § 409.30(3).. I f 
such an action were brought, the surveyor could implead, 
counterclaim, or cross-claim against the proprietor, or 
otherwise base h i s defense on the conduct of the proprietor, 
or r a i s e other defenses. I f the surveyor elects t h i s more 
defensive approach, he should, at a minimum, document well 
both the proprietor's acts of hindrance or prevention and 
his own readiness, a b i l i t y , and willingness to timely perform 
his contractual and statutory obligations. 

Depending on the circumstances, the surveyor may r a i s e 
the defense of l e g a l i m p o s s i b i l i t y . See Salinger v. General 
Exchange Ins. Corp., 217 Iowa 560, 250 N.W. 13, 15 (1933). 
In many cases, however, there may be an issue as to whether 
the acts of the proprietor give r i s e to a l e g a l i m p o s s i b i l i t y 
of performance. 

In Nora Springs Co-op Co. v. Brandau, 247. N.W.2d 744, 
747 (Iowa 1976), the Iowa Supreme Court held: 

The doctrine of i m p o s s i b i l i t y of perfor
mance i s recognized i n Iowa as an excuse 
for nonperformance generally where that 
which has been promised becomes o b j e c t i v e l y 
impossible to perform due to no f a u l t of 
the nonperforming party. However, o r d i n a r i l y 
a contingency which reasonably may have 
been antic i p a t e d must be provided f o r by 
the terms of the contract, or else the 
i m p o s s i b i l i t y of performance r e s u l t i n g 
therefrom does not operate as an excuse. 
[Citations omitted] Where the impossi
b i l i t y i s only temporary, the promisor's 
duty i s only suspended while the impossi
b i l i t y continues. [Citations omitted] 
[Emphasis i n o r i g i n a l . ] 

We o f f e r no opinion as to whether the s p e c i f i c acts of 
prevention which you mention would render performance of 
monumentation o b j e c t i v e l y impossible, although we suspect 
that there are circumstances i n which they might. On the 
other hand, at l e a s t some of the forms of prevention which 
you mention may reasonably have been antic i p a t e d and provided 
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for by terms of the contract between the proprietor and the 
surveyor, thereby rendering them i n e f f e c t i v e to excuse 
performance. The prudent surveyor w i l l therefore expressly 
provide f o r foreseeable contingencies, either i n his contract 
with the proprietor, or as a condition precedent to signing 
the § 409.30(3) statement. However, i t must be kept i n mind 
that the surveyor has not only a contractual duty but also a 
statutory duty to the public. 

Section 114.16 governing professional engineers and 
land surveyors, provides that "no re g i s t r a n t s h a l l place his 
signature or seal on any engineering document or land surveying 
document unless he was i n responsible charge of the work, . . . 
We do not construe t h i s language to mean that i n signing a 
§ 409.30(3) statement the surveyor assumes exclusive responsi
b i l i t y f o r completing the monumentation, regardless of the 
nature of his r e l a t i o n s h i p with the proprietor. Rather, the 
purpose of § 114.16 i s c l e a r l y to prevent the registered 
land surveyor from fraudulently delegating work to unlicensed 
persons. 

A long-term solution to the problem which you describe 
would be, of course, to l e g i s l a t i v e l y amend § 409.30(3) to 
s p e c i f i c a l l y s p e l l out the respective r e s p o n s i b i l i t i e s of 
the parties with respect to post-recording monumentation, 
with sanctions or penalties for noncompliance. I f the 
provision i s subject to undue abuse by those whom i t i s 
intended to bene f i t , then perhaps the l e g i s l a t u r e should 
consider repealing the post-recording monumentation p r i v i l e g e 
altogether. 

CONCLUSION 

The l e g i s l a t u r e apparently intended that § 409.30(3) 
bind both the proprietor and the surveyor to timely complete 
monumentation. The surveyor w i l l t y p i c a l l y also be contrac
t u a l l y obligated to the proprietor to do so. 

However, i f the proprietor prevents the surveyor from 
timely completing monumentation, the surveyor may sue the 
proprietor f o r breach of contract, or may r a i s e the p r o p r i e t o r 1 

acts of prevention as a defense i n any action brought to 
enforce § 409.30(3). 
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Whether the proprietor's s p e c i f i c acts of prevention 
are s u f f i c i e n t to excuse the surveyor's performance w i l l 
depend on the circumstances of each case. 

Perhaps § 409.30(3) should be amended or repealed. 

Yours t r u l y , 

ROBERT P. EWALD 
Assistant Attorney General 

RPE:rep 



CONSTITUTIONAL LAW: Comptroller; State Debts; A r t i c l e VII, Section 2, 
Constitution of Iowa. A r t i c l e VII, §2 applies only where the state 
actually borrows money from a t h i r d party i n order to meet obligations 
of government. Debts contracted i n v i o l a t i o n of the c o n s t i t u t i o n a l 
l i m i t a t i o n s are generally not enforceable. Appel to Chiodo , State 
Representative, 7/7/81) #81-7-6(L) 

July 7, 1981 

Honorable Ned F. Chiodo 
State Representative 
3410 S. W. 12th Place 
Des Moines, Iowa 50315 

Dear Representative Chiodo: 

We are i n re c e i p t of your request for an opinion 
with respect to the meaning and scope of A r t i c l e VII, 
§ 2 of the Iowa Constitution. This provision states: 

The State may contract debts to supply 
casual d e f i c i t s or f a i l u r e s i n revenues, 
or to meet expenses not otherwise pro
vided for; but the aggregate amount of 
such debts, d i r e c t and contingent, whether 
contracted by v i r t u e of one or more acts 
of the General Assembly, or at d i f f e r e n t 
periods of time, s h a l l never exceed the 
sum of two hundred and f i f t y thousand 
d o l l a r s ; and the money a r i s i n g from the 
creation of such debts, s h a l l be applied 
for the purpose for which i t was obtained, 
or to repay the debts so contracted, and 
to no other purpose whatever. [Emphasis 
added]. 

You f i r s t ask whether A r t i c l e VII, § 2 i s implicated 
i f the state f a i l s to pay suppliers of goods and services 
i n a timely fashion and, as a r e s u l t , i s charged i n t e r e s t 
on the outstanding amount owed. No Iowa case has been found 
addressing t h i s issue. Generally speaking, cases involving 
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Iowa's c o n s t i t u t i o n a l debt l i m i t a t i o n s have involved the 
sale of bonds or c e r t i f i c a t e s of indebtedness. Hubbell v. 
Herring, 249 N.W. 430 (Iowa 1933); Rowley v. Clarke, 114 
N.W. 908 (Iowa 1913). 

The Supreme Court of the State of Washington, however, 
has considered the question of whether f a i l u r e of the state 
to pay m i l l i o n s of d o l l a r s i n outstanding warrants v i o l a t e d 
the state's $400,000 debt l i m i t a t i o n . State ex r e l . Troy v. 
Y e l l e , 217 P.2d 337 (Washington 1950). In Troy, the Court 
concTuded that f a i l u r e to pay the outstanding warrants did 
not v i o l a t e the provision. In essence, the Court held that 
the c o n s t i t u t i o n a l debt l i m i t a t i o n applied only to bonded 
indebtedness where money had a c t u a l l y been borrowed by the 
state and evidenced by some kind of c e r t i f i c a t e of indebted
ness. The Troy Court rejected the argument that the drawing 
of a warrant fo r goods or services rendered was tantamount to 
contracting a debt under the c o n s t i t u t i o n a l p r o v i s i o n . 

The Iowa Supreme Court, of course, would not be bound to 
follow a Washington state decision. However, the vast majority 
of cases construing s i m i l a r debt provisions i n other state 
constitutions have involved instances where money i s actually 
borrowed from t h i r d p a r t i e s to pay for various projects and 
where the obligations are memorized in the form of bonds or 
other l e g a l instruments. Thus, i f the Iowa Court applied the 
debt requirement to unpaid current b i l l s , i t would be breaking 
new ground. 

Although the question i s not e n t i r e l y free from doubt, 
we think i t l i k e l y that the Iowa Court would i n t e r p r e t our 
state c o n s t i t u t i o n in a fashion s i m i l a r to the gloss adopted 
by the Troy Court. The c o n s t i t u t i o n a l p r o v i s i o n states 
that "The State may contract debts to supply casual d e f i c i t s 
or f a i l u r e s in revenues . . .". L i n g u i s t i c a l l y , the existence 
of a casual d e f i c i t or a f a i l u r e i n revenue i s not a state debt 
i n i t s e l f , but the condition precedent that allows the state 
to contract debts. In other words, i f the state i s unable to 
pay f o r goods and services, i t i s authorized to borrow money --
contract a debt -- to meet the o b l i g a t i o n s , but the mere 
existence of unpaid c r e d i t o r s i s not a debt within the terms 
of the c o n s t i t u t i o n a l provision. Such an i n t e r p r e t a t i o n i s 
supported by the concluding admonition i n A r t i c l e VII, § 2, 
which states that "money a r i s i n g from the creation of such 
debts" s h a l l be applied f o r the purpose fo r which i t was 
obtained. The c o n s t i t u t i o n a l framers apparently believed that 
contracting a debt r a i s e s money that the state did not other
wise have that could be applied to a given purpose. The mere 
i n a b i l i t y to pay b i l l s i n a timely fashion, however, does not 
r a i s e or create any money. 
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Given the e x i s t i n g precedent, though sparase, and the 
words of the c o n s t i t u t i o n a l provision i t s e l f , we think i t 
l i k e l y that Iowa courts would hold that the f a i l u r e to pay 
b i l l s i n a timely fashion does not implicate A r t i c l e VII, 

Your second question i s whether debts contracted i n 
v i o l a t i o n of the c o n s t i t u t i o n a l provision remain v a l i d . 
As a general r u l e , i t appears that debts are not enforce
able to the extent they exceed c o n s t i t u t i o n a l l i m i t a t i o n s . 
Duff v. Jordan, 311 P.2d 829 (Ar i z . 1963). Moreover, the 
majority r u l e seems to be that a disappointed vendor cannot 
generally recover i t s consideration or the f a i r market value 
of the goods and services rendered on a quantum meruit or 
unjust enrichment theory where l i m i t a t i o n s on indebtedness 
are v i o l a t e d . See Perry Water, Light and Ice Co. v. Perry, 
120 P. 582 (Okla. 1911). Annffgatibn, 93 A.L.R. 441, 452. 

§ 2. 
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CONSTITUTIONAL LAW: Comptroller; State Debts; A r t i c l e VII, Section 2, 
Constitution of Iowa. A r t i c l e VII, §2 applies only where the state 
ac t u a l l y borrows money from a t h i r d party i n order to meet obligations 
of government. Debts contracted i n v i o l a t i o n of the c o n s t i t u t i o n a l 
l i m i t a t i o n s are generally not enforceable. Appel to Chiodo, State 
Representative, 7/7/81) #81-7-6(L) 

July 7, 1981 

Honorable Ned F. Chiodo 
State Representative 
3410 S. W. 12th Place 
Des Moines, Iowa 50315 

Dear Representative Chiodo: 

We are i n receipt of your request f o r an opinion 
with respect to the meaning and scope of A r t i c l e VII, 
§ 2 of the Iowa Constitution. This provision states: 

The State may contract debts to supply 
casual d e f i c i t s or f a i l u r e s i n revenues, 
or to meet expenses not otherwise pro
vided for; but the aggregate amount of 
such debts, d i r e c t and contingent, whether 
contracted by v i r t u e of one or more acts 
of the General Assembly, or at d i f f e r e n t 
periods of time, s h a l l never exceed the 
sum of two hundred and f i f t y thousand 
d o l l a r s ; and the money a r i s i n g from the 
creation of such debts, s h a l l be applied 
for the purpose for which i t was obtained, 
or to repay the debts so contracted, and 
to no other purpose whatever. [Emphasis 
added]. 

You f i r s t ask whether A r t i c l e VII, § 2 i s implicated 
i f the state f a i l s to pay suppliers of goods and services 
in a timely fashion and, as a r e s u l t , i s charged i n t e r e s t 
on the outstanding amount owed. No Iowa case has been found 
addressing t h i s issue. Generally speaking, cases i n v o l v i n g 
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Iowa's c o n s t i t u t i o n a l debt l i m i t a t i o n s have involved the 
sale of bonds or c e r t i f i c a t e s of indebtedness. Hubbell v. 
Herring, 249 N.W. 430 (Iowa 1933); Rowley v. Clarke, 114 
N.W. 908 (Iowa 1913). 

The Supreme Court of the State of Washington, however, 
has considered the question of whether f a i l u r e of the state 
to pay m i l l i o n s of d o l l a r s i n outstanding warrants v i o l a t e d 
the state's $400,000 debt l i m i t a t i o n . State ex r e l . Troy v. 
Y e l l e , 217 P.2d 337 (Washington 1950). In Troy, the Court 
concTuded that f a i l u r e to pay the outstanding warrants did 
not v i o l a t e the provision. In essence, the Court held that 
the c o n s t i t u t i o n a l debt l i m i t a t i o n applied only to bonded 
indebtedness where money had a c t u a l l y been borrowed by the 
state and evidenced by some kind of c e r t i f i c a t e of indebted
ness. The Troy Court rejected the argument that the drawing 
of a warrant fo r goods or services rendered was tantamount to 
contracting a debt under the c o n s t i t u t i o n a l p r o v i s i o n . 

The Iowa Supreme Court, of course, would not be bound to 
follow a Washington state decision. However, the vast majority 
of cases construing s i m i l a r debt provisions i n other state 
c o n s t i t u t i o n s have involved instances where money i s a c t u a l l y 
borrowed from t h i r d p a r t i e s to pay for various projects and 
where the obligations are memorized i n the form of bonds or 
other l e g a l instruments. Thus, i f the Iowa Court applied the 
debt requirement to unpaid current b i l l s , i t would be breaking 
new ground. 

Although the question i s not e n t i r e l y free from doubt, 
we think i t l i k e l y that the Iowa Court would i n t e r p r e t our 
state c o n s t i t u t i o n i n a fashion similar to the gloss adopted 
by the Troy Court. The c o n s t i t u t i o n a l p r o v i s i o n states 
that "The State may contract debts to supply casual d e f i c i t s 
or f a i l u r e s in revenues . . .". L i n g u i s t i c a l l y , the existence 
of a casual d e f i c i t or a f a i l u r e i n revenue i s not a state debt 
i n i t s e l f , but the condition precedent that allows the state-
to contract debts. In other words, i f the state i s unable to 
pay f o r goods and services, i t i s authorized to borrow money --
contract a debt -- to meet the o b l i g a t i o n s , but the mere 
existence of unpaid c r e d i t o r s i s not a debt within the terms 
of the c o n s t i t u t i o n a l p r o v i s i o n . Such an i n t e r p r e t a t i o n i s 
supported by the concluding admonition i n A r t i c l e VII, § 2, 
which states that "money a r i s i n g from the creation of such 
debts" s h a l l be applied for the purpose fo r which i t was 
obtained. The c o n s t i t u t i o n a l framers apparently believed that 
contracting a debt r a i s e s money that the state did not other
wise have that could be applied to a given purpose. The mere 
i n a b i l i t y to pay b i l l s i n a timely fashion, however, does not 
r a i s e or create any money. 
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Given the e x i s t i n g precedent, though sparase, and the 
words of the c o n s t i t u t i o n a l provision i t s e l f , we think i t 
l i k e l y that Iowa courts would hold that the f a i l u r e to pay 
b i l l s i n a timely fashion does not implicate A r t i c l e VII, 

Your second question i s whether debts contracted i n 
v i o l a t i o n of the c o n s t i t u t i o n a l provision remain v a l i d . 
As a general r u l e , i t appears that debts are not enforce
able to the extent they exceed c o n s t i t u t i o n a l l i m i t a t i o n s . 
Duff v. Jordan, 311 P.2d 829 (Ariz. 1963). Moreover, the 
majority r u l e seems to be that a disappointed vendor cannot 
generally recover i t s consideration or the f a i r market value 
of the goods and services rendered on a quantum meruit or 
mjust enrichment theory where l i m i t a t i o n s on indebtedness 
re v i o l a t e d . See Perry Water, Light and Ice Co. v. Perry, 
20 P. 582 (Okla. 1911). AnnoTation, 93 A.L.R. 441, 452. 

§ 2. 



STATE OFFICERS AND DEPARTMENTS: Commission for the Blind; §601D.3, 
The Code. The Commission's po l i c y excluding guide dogs from orienta
t i o n centers does not contravene §601D.3 or §601D.4, The Code. 
Appel to H a l l , State Representative, 7/7/81. #81-7-5(L) 

July 7, 1981 

Honorable Hurley W. H a l l 
State Representative 
2865 McGowan Blvd. 
Marion, Iowa 52302 

Dear Representative H a l l : 

We are i n re c e i p t of your opinion request concerning 
the question of whether the Commission for the Blind's 
p o l i c y of excluding guide dogs from o r i e n t a t i o n sessions 
at adjustment centers v i o l a t e s § 601D.4, The Code 1981, 
which states, i n relevant part: 

Every b l i n d person s h a l l have the r i g h t 
to be accompanied by a guide dog, under 
control and e s p e c i a l l y trained f o r the 
purpose, i n any of the places l i s t e d i n 
sections 601D.3 . . . 

Section 601D.3, The Code 1981, provides that the b l i n d s h a l l 
"have . . . f u l l and free use" of "public b u i l d i n g s , public 
f a c i l i t i e s , and other public places." 

In our view, the Commission's p o l i c y does not contravene 
§ 601D.3. That provision i s designed to insure that the 
b l i n d using guide dogs have nondiscriminatory access to a l l 
public b u i l d i n g s to conduct business of a nature si m i l a r to 
that transacted by members of the public generally. . The 
Commission's r u l e does not l i m i t such access; rather, i t 
represents the Commission's p o l i c y that students p a r t i c i p a t i n g 
in the Commission's t r a i n i n g program s h a l l not have the 
assistance of guide dogs. The p o l i c y thus establishes a 
condition on p a r t i c i p a t i o n i n a benefit program rather than 
l i m i t i n g access to a public b u i l d i n g . 
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We, of course, take no view with respect to the wisdom 
of t h i s p o l i c y . That i s a question that the Legislature has 
l e f t i n the sound d i s c r e t i o n of the Commission, see § 601B.6(9), 
The Code 1981. 

BA: s 



OPEN MEETINGS ACT: School Board. Sections 13.2(4), 20.17, 
23A.2, 28A.3, 28A.4, 28A.5, 28A.6, 279.15, The Code 1981. 
A school board must comply with the p u b l i c n o t i c e procedures 
contained i n § 28A.4 of the Open Meetings Act when holding 
any meeting as defined i n § 28A.2(2) of the Act. Generally, 
such a meeting occurs whenever a majority of the members of 
a school board gathers to deliberate or act upon any matter 
within the scope of the board's policymaking d u t i e s . The 
Public Employment Relations Act contained i n Chapter 20 of 
the'Code, however, exempts negotiating sessions and strategy 
meetings of p u b l i c employers or employee organizations from 
the provisions of the Open Meetings Act. Accordingly, when 
conducting a n e g o t i a t i n g session or strategy meeting under 
the Public Employment Relations Act, a school boarcT does not 
hold a meeting which would nec e s s i t a t e compliance w i t h the 
procedural requirements, i n c l u d i n g p u b l i c n o t i c e , o f the 
Open Meetings Act. A school board committee created under 
§ 28A.2(l)(c) must comply with the p u b l i c n o t i c e requirements 
of the Open Meetings Act except \vhen holding meetings pursuant 
to § 28A.4(3). Procedures f o r teacher termination hearings 
are governed by §§ 279.15 through 279.19 of the Code and do 
not require p r i o r n o t i f i c a t i o n to the media. 

In order f o r a school board to conduct a c l o s e d session 
during a meeting, the requirements of § 28A.5(2) must be 
followed: These mandate that a s p e c i f i c reason f o r holding 
the closed session, as set f o r t h In § 28A.5(i); must be - -
announced p u b l i c l y i n open session and entered i n the 
minutes. Discussion during a closed session of a school 
board must r e l a t e d i r e c t l y to the s p e c i f i c reason announced 
as j u s t i f i c a t i o n f o r the session. (Stork to O'Kane, State 
Representative, 7/6/81) 81-7-4 (L) 
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A D D R E S S R E P L Y TO---
T H O M A S J . M I L L E R 

H O O V E R B U I L D I N G 
A T T O R N E Y G E N E R A L 

D E S M O I N E S . I O W A 5 0 3 1 9 

Mr. James D. 0'K.ane 
State Representative 
1815 Rebecca Street 
Sioux C i t y , Iowa 51103 

Sioux C i t y Community School D i s t r i c t 
c/o Mr. Marvin J. Klass 
Attorney f o r the D i s t r i c t 
KLASS, WHICHER & MISHNE 
830 Frances B u i l d i n g 
Sioux C i t y , Iowa 51101 

Dear S i r s : 

You have both requested an opinion of t h i s o f f i c e 
concerning p o s s i b l e v i o l a t i o n s of Iowa's Open Meetings Act 
by members of the Sioux C i t y Board of Education with respect 
to meetings conducted by the Board between September 23, 
1980, and March 1.8, 1981. Representative O'Kane i n d i c a t e s 
that h i s request i s based upon the concerns of Mr. M i l o 
Colton, a member of the Board who has suggested that the 
Board has not c o n s i s t e n t l y complied with the Open Meetings 
Act. Your j o i n t correspondence contains some c o n f l i c t i n g 
versions of the Board's meetings and procedures during the 
period of time mentioned. We do, however, b e l i e v e that 
f o l l o w i n g r e c i t a t i o n of f a c t s s u f f i c i e n t l y and a c c u r a t e l y 
r e f l e c t s the disagreements pursuant to which you d e s i r e an 
opinion: 

1. On September 23, 1980, the Sioux C i t y 
Board of Education met i n closed s e s s i o n f o r the 
purpose of disc u s s i n g c o l l e c t i v e b argaining 
strategy Xv*ith the Sioux C i t y Education A s s o c i a t i o n . 
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During t h i s session, the Board a l l e g e d l y d i s -
cussed matters other than the purpose f o r which 
the meeting was closed. These other matters 
included po s s i b l e school c l o s i n g s . 

2. On January 31, 1981, the Sioux City 
Board of Education met f o r the purpose of "*** 
discussing strategy i n c o l l e c t i v e bargaining, 
p a r t i c u l a r l y concerning f a c t - f i n d i n g and 
mediation held pursuant to bargaining nego
t i a t i o n s . At t h i s time, l e g a l counsel d i d 
advise the Board that compliance with the pro
cedures of the Open Meetings Act was unnecessary 
because strategy meetings of p u b l i c employers 
were exempted from the Act by another st a t u t e . 
In the course of the Board's discussion of the 
c o l l e c t i v e bargaining agreement, some mention 
was made of reducing s t a f f and c l o s i n g 
b u i l d i n g s as_a_means_of f i n a n c i n g the agreement. 
Your correspondence i s i n - c o n f l i c t regarding" the 

> r extent of the discussion on these matters as 
[ ) w e l l as whether the p u b l i c had been n o t i f i e d 

of the meeting. At t h i s meeting, the Board 
apparently d i d authorize counsel for the school 
d i s t r i c t to proceed with the terms of the agree
ment proposed by the f a c t f i n d e r In the c o l l e c t i v e 
bargaining negotiations. Subsequently, the 
Board approved the c o l l e c t i v e bargaining agree
ment pursuant to no t i c e and meeting i n open 
session under the Open Meetings Act. 

3. On March 18, 1981, the members of the 
Board attended a presentation given by a team 
of the North Central A s s o c i a t i o n of Colleges 
and Secondary Schools concerning i t s evaluation 
of school operations at West High School i n 
Sioux C i t y . Board members p a r t i c i p a t e d i n a 
d i s c u s s i o n of the r e s u l t s of the team's e v a l 
uation. Board members apparently d i d not 
consider t h i s presentation to be a meeting 
and therefore d i d not comply with the pro
cedural requirements, i n c l u d i n g notice, of 
Chapter 28A. Following the presentation, 
f i v e members of the Board j o i n e d with one of 

( 
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the evaluators i n a group. This group en
gaged i n a general discussion regarding the 

>" evaluations, p o s s i b l e modifications of the 
regular form used by the Board i n e s t a b l i s h i n g 
i t s agenda, and a proposal by one of the Board 
members of the group to create a committee f o r 
the purpose of i n v e s t i g a t i n g " l a y - o f f s " of ^ 
administrative personnel. At t h i s point, one 
Board member of the group, a f t e r i n d i c a t i n g 
that the conversation appeared to involve 
matters included w i t h i n the Open Meetings Act, 
l e f t the group. 

4. According to Representative O'Kane's 
correspondence, the Board has conducted other 
meetings, i n c l u d i n g teacher termination hearings 
i n March 1981, without p r o v i d i n g p u b l i c n o t i c e 
of such meetings pursuant to the Open Meetings 
Act. 

In l i g h t of the f a c t s described above, Representative O'Kane 
^ • requests an opinion on the f o l l o w i n g matters:" • := 

1. Do any of the meetings i n d i c a t e d above 
v i o l a t e e i t h e r the l e t t e r or the s p i r i t of the 
Open Meetings. Law? 

2. Can a majority of the School Board's * 
membership meet together and discuss, d e l i b e r a t e 
or take a c t i o n regarding matters a f f e c t i n g the 
school d i s t r i c t without n o t i f y i n g the p u b l i c or 
the press about the meetings? (See items 2 and | 
3 above) j 

3. Can the School Board hold executive 
sessions without s p e c i f y i n g the parameters of 
such sessions i n a p u b l i c meeting? 

4. I f an executive session i s h e l d f o r 
one purpose (such as to discuss c o l l e c t i v e 
bargaining s t r a t e g y ) , can other subjects be 
discussed (such as school closings or teacher 
l a y - o f f s ) ? Dr. Colton has expressed a concern 
that, when i n executive session, i f the Board * 

•••». 

J 
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asks "How can we finance the subject under 
consideration?", the Board has a blank check 
to discuss v i r t u a l l y any subject r e l a t e d to 
the school d i s t r i c t i n executive session, or 
at l e a s t there i s the danger that the Board 
perceives i t may have such a blank check. 

5. . I f School Board committee meetings 
are held, are the p u b l i c and press e n t i t l e d 
to n o t i f i c a t i o n of such meetings? 

6. In the event of teacher termination 
hearings, are members of the press e n t i t l e d to 
formal n o t i f i c a t i o n of such meetings? 

On behalf of the Board, Mr. Klass requests an opinion as to 
whether the Board's meetings on January 31, 1981, and 
March 18, 1981, involved any v i o l a t i o n of the Open Meetings 
Law. 

I. 

Whether the meetings of the Sioux C i t y Board of 
Education on September 23, 1980, January 31, 1981, and 
March 18, 1981, v i o l a t e d the Iowa Open Meetings Law. 

The o f f i c e of the Attorney General has the s t a t u t o r y 
duty to give w r i t t e n opinions upon questions of law submitte 
by e i t h e r members of the General Assembly or other s t a t e 
o f f i c e r s . § 13.2(4), The Code 1981. No s i m i l a r duty or 
authority permits the o f f i c e to f u n c t i o n as an a r b i t e r of 
f a c t u a l disputes concerning implementation of s t a t e statutes 
i n c l u d i n g the Open Meetings Act. The means of r e s o l v i n g a 
f a c t u a l dispute a r i s i n g under the Act i s c l e a r l y s e t f o r t h 
i n § 28A.6 and requires a j u d i c i a l enforcement proceeding. 
Such a proceeding must be brought i n the d i s t r i c t court f o r 
the county i n which the governmental body i n question has 
i t s p r i n c i p a l place of business. § 28A.6(1). 

The i s s u e of whether the Sioux C i t y Board of Education 
has v i o l a t e d the Iowa Open Meetings Law by act or omission 
on September 23, 1980, January 31, 1981, or March 18, 1981, 
e s s e n t i a l l y involves questions of f a c t with respect to the 
Board's implementation of the law on s p e c i f i c occasions. As 
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noted above, your correspondence in d i c a t e s b a s i c disagree
ments with respect to p r e c i s e l y what occurred on these 
occasions. 

In any event, a court, rather than t h i s o f f i c e , must 
make the determination as to whether the Board committed 
v i o l a t i o n s of the Chapter on the occasions mentioned. 
§ 28A.6. Pursuant to § 13.2(4), however, we w i l l respond to 
the questions of law r a i s e d i n your correspondence. 

I I . 

May a majority of the members of a school board 
meet and discuss, d e l i b e r a t e or act on matters 
a f f e c t i n g the school d i s t r i c t without p r o v i d i n g 
n o t i c e to the p u b l i c or the press. 

Section 28A.3 states that "Meetings of governmental 
bodies s h a l l be preceded by p u b l i c n o t i c e as provided i n 
s e c t i o n 28A.4 and s h a l l be h e l d i n open session unless 
closed sessions are expressly permitted by law." S e c t i o n 28A.4 
provides i n relevant part: 

1. A governmental body, except township 
tr u s t e e s , s h a l l give n o t i c e of the time, date, 
and place of each meeting, and i t s t e n t a t i v e 
agenda, i n a manner reasonably c a l c u l a t e d to 
apprise the p u b l i c of that information. 
Reasonable n o t i c e s h a l l i n c l u d e advising the 
news media who have f i l e d a request f o r n o t i c e 
with the governmental body and posting the 
n o t i c e on a b u l l e t i n board or other prominent 
place which i s e a s i l y a c c e s s i b l e to the p u b l i c 
and c l e a r l y designated f o r that purpose at the 
p r i n c i p a l o f f i c e of the body holding the meeting, 
or i f no such o f f i c e e x i s t s , at the b u i l d i n g 
i n which the meeting i s to be h e l d . 

2. Notice conforming with a l l of the 
requirements of subsection 1 of t h i s s e c t i o n 
s h a l l be given at l e a s t twenty-four hours 
p r i o r to the commencement of any meeting of a 
governmental body unless f o r good cause such 
n o t i c e i s impossible or i m p r a c t i c a l , i n which 
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case as much noti c e as i s reasonably p o s s i b l e 
s h a l l be given. Each meeting s h a l l be held 
at a place reasonably a c c e s s i b l e to the p u b l i c , 
and at a time reasonably convenient to the 
p u b l i c , unless f o r good cause such a place 
or time i s impossible or i m p r a c t i c a l . S p e c i a l 
access to the meeting may be granted to handi> 
capped or disabled i n d i v i d u a l s . 

When i t i s necessary to h o l d a meeting 
on less than twenty-four hours n o t i c e , or at 
a place that i s not reasonably a c c e s s i b l e to 
the p u b l i c , or at a time that i s not reasonably 
convenient to the p u b l i c , the nature of the 
good cause j u s t i f y i n g that departure from 
the o r a l requirements s h a l l be stated i n 
the minutes. 

Subsection (2) above makes c l e a r that the n o t i f i c a t i o n 
procedures of subsection (1) are not mere f o r m a l i t i e s but, 
rather, are requirements that must be complied with p r i o r to 
each meeting of a governmental body. I f , f o r good cause, 
such compliance i s impossible or i m p r a c t i c a l , the body must 
give as much no t i c e as i s reasonably possib l e . 

A school board i s p l a i n l y a governmental body under the 
Act. See § 28A.2(l)(b). The question of when a board 
conducts a meeting, and thereby necessitates compliance with 
the n o t i c e requirements of § 28A.4, must be examined i n 
l i g h t of the d e f i n i t i o n contained i n § 28A.2(2): 

2. "Meeting" means a gathering i n person 
or by e l e c t r o n i c means, formal or informal, of a 
majority of the members of a governmental body 
where there i s d e l i b e r a t i o n or a c t i o n upon any 
matter w i t h i n the scope of the governmental 
body's policy-making duties. Meetings s h a l l 
not include a gathering of members of a 
governmental body f o r purely m i n i s t e r i a l or 
s o c i a l purposes when there i s no d i s c u s s i o n 
of p o l i c y or no i n t e n t to avoid the purposes 
of t h i s chapter. 

The d e f i n i t i o n of "meeting" i s confined to the f i r s t 
sentence of § 28A.2(2). Four e s s e n t i a l elements are apparent 
i n t h i s sentence. F i r s t , there must be "a gathering", which 
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has broad a p p l i c a t i o n due to the f a c t that i t may be formal 
as w e l l as Informal and may be by e l e c t r o n i c means (e.g. 
telephone) as w e l l as In person. Accordingly, the occurrence 
of a meeting does not depend upon any p a r t i c u l a r f o r m a l i t i e s 
that normally would be employed by the members of a govern
mental body i n holding, f o r example, a re g u l a r l y - s c h e d u l e d 
monthly meeting. Second, the gathering must i n v o l v e a 
"majority of the members" of the governmental body. T h i r d , 
the majority of members must gather f o r the purpose of 
" d e l i b e r a t i o n or a c t i o n " . Neither of these terms i s defined 
i n Chapter 28A. Consequently, they should be construed 
according to t h e i r context and approved usage! § 4.1(2), 
The Code 1981. P r i o r opinions of t h i s o f f i c e have made 
these constructions. Regarding " d e l i b e r a t i o n " , Op.Att'yGen. 
#79-5-14 stated: 

The term " d e l i b e r a t i o n " i s defined by Webster 
as "a d i s c u s s i o n and consideration by a group 
of persons of the reasons for and ag a i n s t a 
measure." In Accardi v. Mayor & C o u n c i l of 
C i t y of No. Wildwood, 386 A[2d 416 (N.J. 1976), 

. . the New Jersey Court, when c a l l e d upon to 
determine the meaning of the term " d e l i b e r a t i o n s " " 
i n that state's sunshine law, explained that 
i t "includes the d i s c u s s i o n and e v a l u a t i o n " 
of the f a c t s g i v i n g r i s e to a body's d e c i s i o n . 
We also note here, that § 28A.1 announces an 
assurance to the p u b l i c that the "basis and 
r a t i o n a l e of governmental d e c i s i o n s " w i l l be 
subject to p u b l i c examination . . . [ A c c o r d i n g l y ] , 
the term " d e l i b e r a t i o n " includes the d i s c u s s i o n 
and e v a l u a t i v e processes of such bodies i n 
a r r i v i n g at an eventual d e c i s i o n or p o l i c y . 
In contrast to the exempted " m i n i s t e r i a l " 
duties of a body, the types of duties thus 
covered by these terms are those i n v o l v i n g 
an exercise of d i s c r e t i o n or judgment as to 
the p r o p r i e t y of an act performed by the body. 

The term " a c t i o n " i s defined by Webster's New C o l l e g i a t e 
D i c t i o n a r y as "the b r i n g i n g about of an a l t e r a t i o n by f o r c e 
or through a n a t u r a l agency" and, i n connection w i t h i t s 
synonym "deed", has a shared meaning of "something done or 
a f f e c t e d " . See Op.Att'yGen. #81-2-13(L), which a l s o explained 
the e f f e c t of these d e f i n i t i o n s : 
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These d e f i n i t i o n s i n d i c a t e that the terms 
" d e l i b e r a t i o n " and " a c t i o n " are intended both to 

v ^ , have broad a p p l i c a t i o n and to include general 
discussion and/or consideration of matters 
preliminary to f i n a l decision-making. P r o v i 
sions i n Chapter 28A support t h i s observation. 
Section 28A.2(2) does not require, as a c o n d i t i o n 
f o r a "meeting", that d e l i b e r a t i o n or a c t i o n "by 
a governmental body on a matter within i t s 
policy-making duties be e i t h e r formal or f i n a l 
i n any respect. Section 28A.1, however, does 
declare that the Chapter seeks to assure "that 
the basis and r a t i o n a l e of governmental d e c i s i o n s , 
as w e l l as those decisions themselves" are e a s i l y 
a c c e s s i b l e to the p u b l i c . (emphasis added). 
Moreover, ambiguity i n the construction or a p p l i 
c a t i o n of the Chapter i s to be resolved i n favor 
of openness. • Id. 

The fourth e s s e n t i a l element f o r a "meeting" to .occur requires 
that a governmental body's d e l i b e r a t i o n or a c t i o n concern a 
matter that i s "within the scope of the governmental body's 
policy-making d u t i e s . " The term " p o l i c y " i s d e f i n e d by 
Webster as follows: 

"2a: a d e f i n i t e course or method of a c t i o n 
s e l e c t e d from among a l t e r n a t i v e s and i n l i g h t 
of given conditions to guide and determine 
present and future decisions; b: a h i g h - l e v e l 
o v e r a l l plan embracing the general goals and 
acceptable procedures esp. of a governmental 
body." 

See Op.Att'yGen. #79-5-14. In contrast to the exempted 
" m i n i s t e r i a l " duties of a governmental body as set f o r t h i n 
the second sentence of § 28A.2(2), policymaking duties 
involve an exercise of d i s c r e t i o n or judgment as to the 
propriety of an act to be performed by the body. Id. Such 
duties include, f o r instance, the exercise of d i s c r e t i o n by 
a school board with respect to i t s statutory r e s p o n s i b i l i t i e s 
f o r h i r i n g and compensating personnel and l o c a t i n g school-
house s i t e s . See chs. 279 and 297, The Code 1981. 
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The second sentence of § 28A.2(2) in d i c a t e s the l i m i t e d 
circumstances i n which a meeting does not occur, i . e . , when 
members of a governmental body gather f o r "purely m i n i s t e r i a l 
or s o c i a l purposes when there i s no discussion of p o l i c y or 
no i n t e n t to avoid the purposes of [Chapter 28A]." Purely 
m i n i s t e r i a l purposes r e f e r s only to acts performed by a 
school board which do not involve an exercise of d i s c r e t i o n 
or judgment on the part of i t s members. Op.Att'yGen. #79-5-14. 
S o c i a l purposes includes those gatherings of a purely 
non-business nature. Id. In any event, such gatherings may 
not engage i n discussions r e l a t e d to the board's policymaking 
duties and may not be h e l d f o r the purpose of avoiding 
compliance with the procedures of Chapter 28A. 

The a p p l i c a b i l i t y of the " m i n i s t e r i a l exception" i n 
§ 28A.2(2) i s r a i s e d by your i n q u i r y concerning the March 18, 
1981, presentation by a team of the North Central A s s o c i a t i o n 
of Colleges and Secondary Schools with respect to i t s evalu
a t i o n of school operations at West High School. See pp. 2-3, 
supra. We cannot, as i n d i c a t e d p r e v i o u s l y , render a f a c t u a l 
d e c i s i o n as to whether any part of the March 18 proceedings 
c o n s t i t u t e d a v i o l a t i o n of Chapter 28A. An e a r l i e r opinion 
of t h i s o f f i c e did, however, provide some explanation regarding 
the l e g a l s i g n i f i c a n c e of the exception contained i n § 28A.2(2) 

We are f i r s t guided by the d e f i n i t i o n o f 
" m i n i s t e r i a l a c t " found i n Arrow Express Forwarding 
Co. v. Iox'/a State Commerce Comm. , 256 Iowa 1088~^ 
130 N.W.2d 451 (1964): 

"A m i n i s t e r i a l act has been defined 
as 'one which a person or board per
forms upon a given state or f a c t s , 
i n a pre s c r i b e d manner, i n observance 
of the mandate of l e g a l a u t h o r i t y 
and without regard to or the e x e r c i s e 
of h i s own judgment upon the p r o p r i e t y 
of the act being done.'" 

And see, Gibson y. Winterset Community School D i s t . , 
258" Iowa 440, 138 N.W.2d 112 (1966) ; 27 Words and 
Phrases, M i n i s t e r i a l Act, p. 374 (1961). I t i s 
apparent that the l i n c h p i n of the d e f i n i t i o n i s 
whether the i n d i v i d u a l must "exercise . . ". judgment 
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upon the propriety of the act being done." Thus, 
as applied i n the § 28A.2(2) exemption, only those 
acts performed by a governmental body which do 
not involve an exercise of d i s c r e t i o n or judgment 
are s p e c i f i c a l l y excluded from coverage of the 
open meeting laws. 

Op.Att yGen. #79-5-14. Pursuant to t h i s explanation, i t 
appears that gathering f o r "purely m i n i s t e r i a l " purposes may 
include a s i t u a t i o n i n which members of a governmental body 
gather simply to receive information upon a matter w i t h i n 
the scope of the body's policymaking duties. During the 
course of such a gathering, i n d i v i d u a l members may, by 
asking questions, e l i c i t c l a r i f i c a t i o n about the information 
presented. We emphasize, however, that the nature of any 
such gathering may change i f e i t h e r " d e l i b e r a t i o n " or " a c t i o n 
as defined above, occurs. A "meeting" may develop, f o r 
example, i f a majority of the members of a body engage i n 
any d i s c u s s i o n that focuses at a l l concretely upon matters 

- over-which they may- exercise -j-udgment. o r d i s c r e t i o n . 

A l l four of the elements set f o r t h i n the " f i r s t sentence 
of § 28A.2(2) must be present i n a p a r t i c u l a r s i t u a t i o n f o r 
a meeting to occur. Hence a gathering of the majority of 
the members of a school board that r e s u l t s i n e i t h e r a c t i o n 
or d e l i b e r a t i o n upon matters r e l a t e d to p o l i c y , as d e f i n e d 
above, does c o n s t i t u t e a meeting. Accordingly, compliance 
with the n o t i c e provisions of § 28A.4 would be necessary 
p r i o r to the meeting. 

Your correspondence r a i s e s the issue of whether nego
t i a t i n g sessions and strategy meetings of a school board are 
governed by the Open Meetings Act. Such sessions and meeting 
generally would appear to involve d e l i b e r a t i o n or a c t i o n 
upon matters w i t h i n the scope of a school board's p o l i c y 
making duties and, therefore, would require compliance with 
the procedures, i n c l u d i n g p u b l i c n o t i c e , of Chapter 28A. 
See §.§ 28A.3, 28A.4. The P u b l i c Employment Relations Act 
contained i n Chapter 20 of the Iowa Code, however, provides: 

Negotiating sessions, strategy meetings 
of p u b l i c employers or employee organizations, 
mediation and the d e l i b e r a t i v e process of 
a r b i t r a t o r s s h a l l be exempt from the p r o v i s i o n s 
of chapter 28A. However, the employee organi-
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z a t i o n s h a l l present i t s i n i t i a l bargaining 
p o s i t i o n to the pu b l i c employer at the f i r s t 
bargaining session. The p u b l i c employer s h a l l 
present i t s i n i t i a l bargaining p o s i t i o n to the 
employee organization at the second bargaining 
session, which s h a l l be h e l d no l a t e r than two 
weeks following the f i r s t bargaining s e s s i o n ^ 
Both sessions s h a l l be open to the p u b l i c 
and subject to the provisions of chapter 28A. 
Hearings conducted by a r b i t r a t o r s s h a l l be 
open to the p u b l i c . 

§ 20.17(3). Subject to the express exceptions i n the l a s t 
four sentences of t h i s section, the negotiating sessions and 
strategy meetings of a school board, as a p u b l i c employer, 
are completely exempted from the Open Meetings Act.-*- See 
Burlington Community School D i s t r i c t v. P.E.R.B., 268 N.W.2d 
517, 524 (Iowa 1978). In e f f e c t , t h i s exemption means that 
a n e g o t i a t i n g session or strategy session conducted by a 
school board according to the f i r s t sentence of § 20.17(3) 
does not c o n s t i t u t e a meeting under the d e f i n i t i o n o f 
§ 28A.2.(2). Accordingly, a school board i s not r e q u i r e d to 
precede such sessions or meetings with p u b l i c n o t i c e as 
requir e d by § 28A.4. The r i g h t of the p u b l i c to be informed 
concerning decisions reached i n the c o l l e c t i v e b a r g a i n i n g 
process i s protected by § 20.17(4), which provides t h a t the 
terms of a c o l l e c t i v e bargaining, agreement must be made 
p u b l i c . 268 N.W.2d at 524. 

Section 20.17(3) does not delineate the scope o f 
dis c u s s i o n permitted at e i t h e r a ne g o t i a t i n g s e s s i o n or a 
strategy meeting. As evidenced by the d i s c u s s i o n o f the . 
Sioux C i t y Board of Education on January 31, 1981, a p p l i 
c a t i o n of the stat u t e may r e s u l t i n some confusion and 

1 Two observations should be noted with r e s p e c t to 
ne g o t i a t i n g sessions. F i r s t , the exemption i n § 20.17(3) 
applies only to sessions between a p u b l i c employer, e.g., a 
school board, and a c e r t i f i e d employee o r g a n i z a t i o n , since 
c e r t i f i c a t i o n i s a con d i t i o n precedent to coverage i n the 
negotiations process under Chapter 20. See §§ 20.13-20.16;" 
Op.Att'yGen. #79-5-19. Second, such n e g o t i a t i n g sessions 
may be opened to the p u b l i c only i f both the employer and 
employee organization agree to open sessions. Burlington" 
Community School D i s t r i c t v. P.E.R.B., 268 N.W.2d 517, 524 
(Iowa 1978^ ~ 
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disagreement regarding the matters appropriate for d i s 
cussion. Nevertheless, § 20.17(3) expresses a l e g i s l a t i v e 
r e c o g n i t i o n of the need f o r a reasonable amount of f l e x i 
b i l i t y and d i s c r e t i o n during a negotiating session or 
strategy meeting. During a strategy meeting, fo r example, a 
school board may need to explore the general f i s c a l i m p l i 
cations and/or consequences of a proposed c o l l e c t i v e bargaining 
agreement i n order to make a knowledgable de c i s i o n on 
whether to approve the agreement. Such matters that are 
c l o s e l y r e l a t e d to o v e r a l l strategy i n the c o l l e c t i v e 
bargaining process appear to be included w i t h i n the 
exemption set f o r t h i n § 20.17(3). In our view, however, 
the exemption does not extend to d e l i b e r a t i o n or a c t i o n 
upon p a r t i c u l a r policymaking duties, such as the n e c e s s i t y 
f o r termination of a s p e c i f i c teacher or c l o s i n g of a 
s p e c i f i c school. Such matters are properly discussed 
w i t h i n the parameters of Chapter 28A. 

I I I . - - -

May a school board hold an executive (closed) session 
without s p e c i f y i n g , i n open session, the parameters 
of the session. 

Section 28A.5 of the Open Meetings Act contains the 
requirements f o r holding a closed, or executive, session of 
a governmental body. ' Such a session may be h e l d "only to 
the extent a c l o s e d session i s necessary" f o r any o f ten 
s p e c i f i c reasons set f o r t h In § 28A.5(1). Section 28A.5(2) 
fu r t h e r provides as follows: 

The vote of each member on the question 
of holding the closed session and the reason 
f o r h o l ding the closed session by reference 
to a s p e c i f i c exemption under t h i s s e c t i o n 
s h a l l be announced p u b l i c l y at the open 
session and entered i n the minutes. A 
governmental body s h a l l not discuss any 
business during a closed s e s s i o n which does 
not d i r e c t l y r e l a t e to the s p e c i f i c reason 
announced as j u s t i f i c a t i o n f o r the closed 
session. 
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Pursuant to the express language of t h i s subsection, a 
school board c l e a r l y must announce, i n open session, the 
p r e c i s e reason f o r entering i n t o a closed session. Further
more, the discussion during the closed session may not 
extend beyond the parameters of the reason given f o r holding 
the session. 

IV. 

I f an executive (closed) s e s s i o n i s h e l d f o r one 
purpose, may other subjects also be discussed 
during the course of that session. 

The express language of § 28A.5(2), as set f o r t h i n 
D i v i s i o n I I I above, resolves t h i s question. A school board 
may not discuss any business during a closed s e s s i o n which 
does not r e l a t e d i r e c t l y to the s p e c i f i c reason announced as 
j u s t i f i c a t i o n f o r the session. Hence i f the board i s 
conducting a closed session under subsection ( i ) with 
respect to the discharge of a p a r t i c u l a r teacher, i t does 
not have authority to engage i n a general d i s c u s s i o n of the 
q u a l i f i c a t i o n s of other teachers or the need f o r discharge 
of a school administrator. 

V. 

I f school board committee meetings are held, are 
the p u b l i c and press e n t i t l e d to n o t i f i c a t i o n o f 
the meetings. 

The question of whether a committee of a school board 
must comply with the p u b l i c n o t i c e requirements of § 28A.4 
i n order to hold a meeting depends i n i t i a l l y upon whether 
the committee i s a "governmental body" as defined i n § 28A.2(1) 

1. "Governmental body" means: 

a. A board, c o u n c i l , commission or other 
governing body expressly created by the 
statutes of t h i s s t a t e or by executive 
order. 

i 

b. A board, c o u n c i l , commission, or 
other governing body of a p o l i t i c a l sub-
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d i v i s i o n or tax-supported d i s t r i c t i n 
t h i s state. 

<,**-- c. A multi-membered body formally and 
d i r e c t l y created by one or more boards, 
c o u n c i l s , commissions or other governing 
bodies subject to paragraphs "a" and "b" 
of t h i s subsection. ^ 

d. Those multi-membered bodies to which 
the s t a t e board of regents or a president 
of a u n i v e r s i t y has delegated the r e s p o n s i 
b i l i t y f o r the management and c o n t r o l of 
the i n t e r c o l l e g i a t e a t h l e t i c programs at 
the s t a t e u n i v e r s i t i e s . 

The c e n t r a l i s s u e i s whether a school board committee i s a 
governmental body w i t h i n the meaning of subsection (c) , 
which provides coverage f o r c e r t a i n bodies that are dele
gated .authority by the governmental bodies described i n 
subsections (a) and (b) . ~~ We" note," however, that subsection 
may also apply to such a committee i f i t consists of a 
majority of board members who then conduct a meeting as 
defined i n § 28A.2(2). 

An e a r l i e r opinion of t h i s o f f i c e has a p t l y explained 
the a p p l i c a t i o n of subsection ( c ) : 

' The c e n t r a l issue i s whether a peer 
review committee i s a "governmental body" 
w i t h i n the meaning of subsection ( c ) . Sub
s e c t i o n (c) provides coverage f o r bodies 
delegated authority by boards, councils and 
commissions covered by subsections (a) and 
(b). To be covered by subsection ( c ) , a 
body must be: 1) multi-membered, 2) " f o r m a l l y " 
created by a board, c o u n c i l , commission or 
other governing body, 3) " d i r e c t l y " c r e a t e d 
by a board, c o u n c i l , commission or other 
governing body, and 4) must i t s e l f be 
a "governing body," i n the sense of having 
been delegated some policy-making or d e c i s i o n 
making authority. Further e l a b o r a t i o n of 
these requirements may be h e l p f u l . 
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The requirement that the body be "multi-
membered" i s self-explanatory. When an agency 
head makes a de c i s i o n he or she does not have 
a meeting subject to being open. 

With respect to l e g a l procedure, Webster 
defines "formal" as "r e q u i r i n g s p e c i a l eras 
s t i p u l a t e d solemnities or f o r m a l i t i e s to 
become e f f e c t i v e . " Thus, the requirement 
that a subsection (c) body must be "fo r m a l l y " 
created by the delegating body would be 
s a t i s f i e d by a vote upon a r e s o l u t i o n or 
motion or equivalent means. 

Webster defines " d i r e c t " as "marked by 
an absence of an int e r v e n i n g agency, i n s t r u 
mentality or i n f l u e n c e : IMMEDIATE . . . 
ef f e c t e d by the votes of the people or the 
ele c t o r a t e and not by representatives ( e l e c t e d 
f o r 7 years by d i r e c t s u f f r a g e ) . " Thus, the 
requirement that a subsection (c) body must 
be " d i r e c t l y " created by the delegating body 
means i t must be f u l l y c o n s t i t u t e d and 
appointed by a body covered by §28A.2(l)(a) 
or (b) and not by an Intermediary or repre
s e n t a t i v e such as an executive d i r e c t o r or 
secretary. That t h i s was intended by employing 
the term " d i r e c t " i s made c l e a r by the 
existence of subsection (d), s p e c i f i c a l l y 
providing coverage f o r bodies delegated 
r e s p o n s i b i l i t y f o r i n t e r c o l l e g i a t e a t h l e t i c 
programs at the s t a t e u n i v e r s i t i e s . Those 
bodies are appointed by the presidents of 
the u n i v e r s i t i e s , who are not covered by 
subsections (a) or (b). In the absence o f 
the s p e c i a l p r o v i s i o n , they would not be 
covered by subsection ( c ) , because they 
are not " d i r e c t l y created" by the Board of 
Regents. 

The requirement that a subsection (c) 
body must i t s e l f be a "governing body" i n 
the sense s p e c i f i e d i s p l a i n l y i m p l i e d . 
F i r s t , we note that the " d e f i n i t i o n " of 
"governmental body" does not c o n s i s t of 



Mr. James D. O'Kane 
State Representative 
Sioux C i t y Community School D i s t r i c t 
Page Sixteen 

v7ords of explanation. Indeed, subsection 
(a), f o r example, r e f e r s to a "board, 
c o u n c i l , commission or other governing 
body." This language in d i c a t e s that the 
e s s e n t i a l notion of "governing" or "govern
mental" i s w e l l understood and the f u n c t i o n 
of the d e f i n i t i o n i s to l i m i t the coverage 
of the chapter to c e r t a i n of those who 
c l e a r l y do exercise governmental a u t h o r i t y . 
Webster defines "govern" as "to exercise 
a r b i t r a r i l y or by established r u l e s 
continuous sovereign authority over; esp. 
to c o n t r o l and d i r e c t the making and ad
m i n i s t r a t i o n of p o l i c y i n . " 

In determining whether a p a r t i c u l a r 
body s a t i s f i e s the requirement that i t be 
a governing body, i n the sense of having 
policy-making or decision-making authority," 
we note that §28A.l requires that "ambiguity 
i n the construction or a p p l i c a t i o n of t h i s 
chapter should be resolved i n favor of 
openness." Thus, we do not read §28A.2(1) 
as r e q u i r i n g that a governmental body have 
" f i n a l a u t h o r i t y " i n the sense that i t s 
decisions could not be overridden by the 
body which created i t . I t would be s u f f i 
c i e n t i f the body had a u t h o r i t y to make a 
d e c i s i o n binding upon an a f f e c t e d party or 
group unless and u n t i l i t were overridden 
by superior authority. However, a body 
whose a u t h o r i t y does not extend beyond 
studying or i n v e s t i g a t i n g a problem and/or 
g i v i n g advice or making recommendations, i s 
not a "governmental body" w i t h i n the meaning 
of the open meetings law. 

Op.Att'yGen. #79-5-4. Upon q u a l i f y i n g as a governmental 
body as explained above, a school board committee must 
precede i t s meetings with p u b l i c n o t i c e as r e q u i r e d i n 
§ 28A.4. An important exception to t h i s general r u l e i s , 
however, provided i n § 28A.4(3): 
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A formally c o n s t i t u t e d subunit of a 
parent governmental body may conduct a 

v5-" meeting without n o t i c e as required by t h i s 
s e c t i o n during a lawful meeting of the 
parent governmental body, a recess i n 
that meeting, or immediately following 
that meeting, i f the meeting of the 
subunit i s p u b l i c l y announced at the 
parent meeting and the subject of the 
meeting reasonably coincides with the 
subjects discussed or acted upon by the 
parent governmental body. 

Since § 28A.4 applies only to a governmental body, we conclude 
that a "formally c o n s t i t u t e d subunit of a parent governmental 
body" i s intended to r e f e r to any governmental body created 
under § 28A.2(l)(c). Accordingly, i n the l i m i t e d circumstances 
p l a i n l y set f o r t h i n § 28A.4(3), a school board committee i s 
exempted from prov i d i n g the p u b l i c and the press w i t h p u b l i c 
n o t i c e of a meeting. 

VI. 

In the event of teacher termination hearings, are 
members of the press e n t i t l e d to formal n o t i f i c a 
t i o n of the hearings. 

Section 28A.4(4) states the f o l l o w i n g : 

I f another s e c t i o n of the Code r e 
quires a manner of g i v i n g s p e c i f i c n o t i c e 
of a meeting, hearing or an i n t e n t to 
take a c t i o n by a governmental body, com
pl i a n c e with that s e c t i o n s h a l l c o n s t i t u t e 
compliance with the n o t i c e requirements o f 
t h i s s e c t i o n . 

The hearing procedures f o r termination of a teacher are 
set f o r t h i n §§ 279.15 through 279.19 of the Iowa Code. 
Section 279.15 provides i n relevant part that a teacher who 
i s n o t i f i e d of the proposed termination of h i s or her 
contract may request a p r i v a t e hearing with the s c h o o l 
board. The s e c t i o n f u r t h e r provides that the h e a r i n g " s h a l l 
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not be subject to chapter 28A. . . . " Thus, i f a teacher 
makes the request described i n § 279.15, the hearing on h i s 
or her termination i s expressly exempted from the p u b l i c 
n o t i c e requirements of the Open Meetings Act. The press 
would therefore not be e n t i t l e d to formal n o t i f i c a t i o n of 
the hearing. 

Within f i v e days a f t e r the p r i v a t e hearing, tfte board 
must meet, i n "executive" session,, to make a f i n a l d e c i s i o n , 
which must be i n w r i t i n g and must include findings of f a c t 
and conclusions of law. The f i n a l vote on termination must, 
however, be i n open session. 

In the event a teacher does not timely request a 
p r i v a t e hearing, however, § 279.16 provides as folloxv-s: 

' I f the teacher f a i l s to timely request 
a p r i v a t e hearing or does not appear at the 
p r i v a t e hearing, the board may proceed and 
make a" determination-upon-the superintendent's 
recommendation, which determination i n that 
case s h a l l be not l a t e r than A p r i l 10, or not 
l a t e r than f i v e days a f t e r the scheduled date 
f o r the p r i v a t e hearing, whichever i s a p p l i c a b l e . 
The board s h a l l convene i n open session and by 
r o l l c a l l vote determine the termination or 
continuance of the teacher's contract. 

Section 279.16 expressly states that only the p r i v a t e 
hearing on a teacher's termination i s exempt from Chapter 28A 
and requires the board to f o l l o w c e r t a i n procedures i n 
making a d e c i s i o n subsequent to the hearing. The s e c t i o n 
does not otherwise i n d i c a t e that Chapter 28A i s i n a p p l i c a b l e 
to the board's d e l i b e r a t i o n s ; consequently r e l e v a n t procedures 
required by the Chapter, i n c l u d i n g those r e l a t e d to p u b l i c 
n o t i c e , must be complied with. 

In summary, we make the f o l l o w i n g conclusions concerning 
the questions r a i s e d i n your opinion requests: 

1. A school board must comply with the 
p u b l i c n o t i c e procedures contained i n § 28A.4 
of the Open Meetings Act when holding any 
meeting as defined i n § 28A.2(2) of the Act. 
Generally, such a meeting occurs whenever a 
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majority of the members of a school board 
gathers to d e l i b e r a t e or act upon any matter 

" w i t h i n the scope of the board's policymaking 
duties. 

2. In order f o r a school board to conduct 
a closed session during a meeting, the r e q u i r e -
ments of § 28A.5(2) must be followed. These 
mandate that a s p e c i f i c reason f o r h o l d i n g the 
c l o s e d session, as set f o r t h i n § 28A.5(1), 
must be announced p u b l i c l y i n open session 
and entered-in the minutes. 

3. Discussion during a closed session o f 
a school board must r e l a t e d i r e c t l y to the 
s p e c i f i c reason announced as j u s t i f i c a t i o n f o r 
the session. 

4. The P u b l i c Employment Relations Act 
contained i n Chapter 20 of the Code exempts 
ne g o t i a t i n g sessions and strategy meetings, of 
p u b l i c employers or employee, organizations 
from the p r o v i s i o n s of the Open Meetings. Act. 
Accordingly, when conducting a n e g o t i a t i n g 
ses s i o n or strategy meeting under the P u b l i c 
Employment Relations Act, a school board does 
not h o l d a meeting which would n e c e s s i t a t e 
compliance with the procedural requirements, 
i n c l u d i n g p u b l i c n o t i c e , of the Open Meetings 
Act. 

5. A school board committee created under 
§ 28A.2(l)(c) must comply with the p u b l i c n o t i c e 
requirements of the Open Meetings Act except 
when hol d i n g meetings pursuant to § 28A.4(3). 

6. Procedures f o r teacher termination 
hearings are governed by §§ 279.15 through 
279.19 of the Code and do not r e q u i r e p r i o r 
n o t i f i c a t i o n to the media. 

Si n c e r e l y , 

FRANK J . STORK 
A s s i s t a n t Attorney General 

FJS:rcp 



OPEN MEETINGS ACT: School Board. Sections 13.2(4), 20.17, 
28A.2, 28A.3, 28A.4, 28A.5, 28A.6, 279.15, The Code 1981. 
A school board must comply with the public notice procedures 
contained i n § 28A.4 of the Open Meetings Act when holding 
any meeting as defined i n § 28A.2(2) of the Act. Generally, 
such a meeting occurs whenever a majority of the members of 
a school board gathers to deliberate or act upon any matter 
within the scope of the board's policymaking duties. The 
Pubjy.c Employment Relations Act contained i n Chapter 20 of 
the'Code, however, exempts negotiating sessions and strategy 
meetings of public employers or employee organizations from 
the provisions of the Open Meetings Act. Accordingly, when 
conducting a negotiating session or strategy meeting under 
the Public Employment Relations Act, a school board" does not 
hold a meeting which would necessitate compliance with the 
procedural requirements, including p u b l i c notice, of the 
Open Meetings Act. A school board committee created under 
§ 28A.2(l)(c) must comply with the public notice requirements 
of the Open Meetings Act except when holding meetings pursuant 
to § 28A.4(3). Procedures for teacher termination hearings 
are governed by §§ 279.15 through 279.19 of the Code and do 
not require p r i o r n o t i f i c a t i o n to the media. 

In order f o r a school board to conduct a closed session 
during a meeting, -the requirements of. § 2.8A.5 (2) must _be 
followed. These mandate that a s p e c i f i c reason f o r holding 
the closed session, as set f o r t h i n § 28A.5(1), must be 
announced p u b l i c l y i n open session and entered i n the 
minutes. Discussion during a closed session of a school 
board must r e l a t e d i r e c t l y to the s p e c i f i c reason announced 
as j u s t i f i c a t i o n f o r the session. (Stork to O'Kane, State 
Representative, 7/6/81) 81-7-4 (L) 



A D D R E S S R E P L Y TO: 
T H O M A S J . M I L L E R 

H O O V E R B U I L D I N G 
A T T O R N E Y G E N E R A L 

D E S M O I N E S . IOWA 5 0 3 I 9 

Mr. James D. O'Kane 
State Representative 
1815 Rebecca Street 
Sioux City, Iowa 51103 

Sioux City Community School D i s t r i c t 
c/o Mr. Marvin J. Klass 
Attorney"for the D i s t r i c t - - - - - - - - - - - -
KLASS, WHICHER & MISHNE 
830 Frances Building 
Sioux C i t y , Iowa 51101 

Dear S i r s : 

You have both requested an opinion of t h i s o f f i c e 
concerning possible v i o l a t i o n s of Iowa's Open Meetings Act 
by members of the Sioux City Board of Education with respect 
to meetings conducted by the Board between September 23, 
1980, and March 18, 1981. Representative O'Kane indicates 
that h i s request i s based upon the concerns of Mr. Milo 
Colton, a member of the Board who has suggested that the 
Board has not consistently complied with the Open Meetings 
Act. Your j o i n t correspondence contains some c o n f l i c t i n g 
versions of the Board's meetings and procedures during the 
period of time mentioned. We do, however, b e l i e v e that 
following r e c i t a t i o n of facts s u f f i c i e n t l y and accurately 
r e f l e c t s the disagreements pursuant to which you desire an 
opinion: 

1. On September 23, 1980, the Sioux City 
Board of Education met i n closed session f o r the 
purpose of discussing c o l l e c t i v e bargaining 
strategy with the Sioux City Education Association. 
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During this session, the Board allegedly d i s -
cussed matters other than the purpose for which 

* the meeting was closed. These other matters 
included possible school closings. 

2. On January 31, 1981, the Sioux C i t y 
Board of Education met f o r the. purpose of *** 
discussing strategy i n c o l l e c t i v e bargaining, 
p a r t i c u l a r l y concerning f a c t - f i n d i n g and 
mediation held pursuant to bargaining nego
t i a t i o n s . At t h i s time, l e g a l counsel did 
advise the Board that compliance with the pro
cedures of the Open Meetings Act was unnecessary 
because strategy meetings of p u b l i c employers 
were exempted from the Act by another statute. 
In the course of the Board's discussion of the 
c o l l e c t i v e bargaining agreement, some mention 
was made of reducing s t a f f and c l o s i n g 
buildings as a means of financing the agreement. 
Your correspondence i s i n c o n f l i c t regarding the 
extent of the discussion on these matters as 
w e l l as whether the p u b l i c had been n o t i f i e d 
of the meeting. At t h i s meeting, the Board 
apparently did authorize counsel for the school 
d i s t r i c t to proceed with the terms of the agree
ment proposed by the f a c t f i n d e r i n the c o l l e c t i v e 
bargaining negotiations. Subsequently, the 
Board approved the c o l l e c t i v e bargaining agree
ment pursuant to notice and meeting i n open 
session under the Open Meetings Act. 

3. On March 18, 1981, the members of the 
Board attended a presentation given by a team 
of the North Central A s s o c i a t i o n of Colleges 
and Secondary Schools concerning i t s evaluation 
of school operations at West High School i n 
Sioux City. Board members p a r t i c i p a t e d i n a 
discussion of the r e s u l t s of the team's e v a l 
uation. Board members apparently did not 
consider t h i s presentation to be a meeting 
and therefore d i d not comply with the pro
cedural requirements, i n c l u d i n g notice, of 
Chapter 28A. Following the presentation, 
f i v e members of the Board joined with one of 
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. the evaluators i n a group. This group en
gaged i n a general discussion regarding the 
evaluations, possible modifications of the 
regular form used by the Board i n establishing 
i t s agenda, and a proposal by one of the Board 
members of the group to create a committee for 
the purpose of i n v e s t i g a t i n g " l a y - o f f s " of ^ 
administrative personnel. At ..this point, one 
Board member of the group, a f t e r i n d i c a t i n g 
that the conversation appeared to involve 
matters included within the Open Meetings Act, 
l e f t the group. 

4. According to Representative O'Kane's 
correspondence, the Board has conducted other 
meetings, including teacher termination hearings 
i n March 1981, without providing public notice 
of such meetings pursuant to the Open' Meetings 
Act. 

In l i g h t of the facts described above, Representative O'Kane 
requests an opinion on the following matters:'' 

1. Do any of the meetings indicated above 
v i o l a t e e i t h e r the l e t t e r or the s p i r i t of the 
Open Meetings Law? 

2. Can a majority of the School Board's 
membership meet together and discuss, deliberate 
or take action regarding matters a f f e c t i n g the 
school d i s t r i c t without n o t i f y i n g the public or 
the press about the meetings? (See items 2 and 
3 above) 

3. Can the School Board hold executive 
sessions without specifying the parameters of 
such sessions i n a public meeting? 

4. I f an executive session i s held f o r 
one purpose (such as to discuss c o l l e c t i v e 
bargaining strategy), can other subjects be 
discussed (such as school closings or teacher 
l a y - o f f s ) ? Dr. Colton has expressed a concern 
that, when i n executive session, i f the Board 



Mr. James D. O'Kane 
State Representative 
Sioux City Community School D i s t r i c t 
Page Four 

asks "How can we finance the subject under 
consideration?", the Board has a blank check 

îs.- to discuss. v i r t u a l l y any subject r e l a t e d to 
the school d i s t r i c t i n executive session, or 
at l e a s t there i s the danger that the Board 
perceives i t may have such a blank check. 

5. I f School Board committee meetings 
are held, are the public and press e n t i t l e d 
to n o t i f i c a t i o n of such meetings? 

6. In the event of teacher termination 
hearings, are members of the press e n t i t l e d to 
formal n o t i f i c a t i o n of such meetings? 

On behalf of the Board, Mr. Klass requests an opinion as to 
whether the Board's meetings on January 31,V 1981, and 
March 18, 1981, involved any v i o l a t i o n of the Open Meetings 
Law. 

I. 

Whether the meetings of the Sioux City Board of 
Education on September 23, 1980, January 31, 1981, and 
March 18, 1981, v i o l a t e d the Iowa Open Meetings Law. 

The o f f i c e of the Attorney General has the statutory 
duty to give written opinions upon questions of law submitted 
by e i t h e r members of the General Assembly or other state 
o f f i c e r s . § 13.2(4), The Code 1981. No s i m i l a r duty or 
authority permits the o f f i c e to function as an a r b i t e r of 
f a c t u a l disputes concerning implementation of state statutes, 
inc l u d i n g the Open Meetings Act. The means of r e s o l v i n g a 
f a c t u a l dispute a r i s i n g under the Act i s c l e a r l y set f o r t h 
i n § 28A.6 and requires a j u d i c i a l enforcement proceeding. 
Such a proceeding must be brought i n the d i s t r i c t court f o r 
the county i n which the governmental body i n question has 
i t s p r i n c i p a l place of business. § 28A.6(1). 

The issue of whether the Sioux City Board of Education 
has v i o l a t e d the Iowa Open Meetings Law by act or omission 
on September 23, 1980, January 31, 1981, or March 18, 1981, 
e s s e n t i a l l y involves questions of f a c t with respect to the 
Board's implementation of the law on s p e c i f i c occasions. As 
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noted above, your correspondence indicates basic disagree
ments with respect to p r e c i s e l y what occurred on these 
occasions. 

In any event, a court, rather than t h i s o f f i c e , must 
make the determination as to whether the Board committed 
v i o l a t i o n s of the Chapter on the occasions mentioned. 
§ 28A.6. Pursuant to § 13.2(4), however, we w i l l respond to 
the questions of law r a i s e d i n your correspondence. 

I I . 

May a majority of the members of a school board 
meet and discuss, deliberate or act on matters 
a f f e c t i n g the s c h o o l - d i s t r i c t without providing 
notice to the p u b l i c or the press. 

Section 28A.3 states that "Meetings of governmental 
bodies s h a l l be preceded by p u b l i c notice as-provided -in 
section 28A.4 and s h a l l be held i n open session unless 
closed sessions are expressly permitted by law." Section 28A.4 
provides i n relevant part: 

1. A governmental body, except township 
trustees, s h a l l give notice of the time, date, 
and place of each meeting, and i t s tentative 
agenda, i n a manner reasonably calculated to 
apprise the p u b l i c of that information. 
Reasonable notice s h a l l include advising the 
news media who have f i l e d a request f o r notice 
with the governmental body and posting the 
notice on a b u l l e t i n board or other prominent 
place which i s e a s i l y a ccessible to the p u b l i c 
and c l e a r l y designated f o r that purpose at the 
p r i n c i p a l o f f i c e of the body holding the meeting, 
or i f no such o f f i c e e x i s t s , at the b u i l d i n g 
i n which the meeting i s to be held. 

2. Notice conforming with a l l of the 
requirements of subsection 1 of this section 
s h a l l be given at l e a s t twenty-four hours 
p r i o r to the commencement of any meeting of a 
governmental body unless for good cause such 
notice i s impossible or impractical, i n which 
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case as much notice as i s reasonably p o s s i b l e 
s h a l l be given. Each meeting s h a l l be held 

1 at a place reasonably ac c e s s i b l e to the p u b l i c , 
and at a time reasonably convenient to the 
p u b l i c , unless for good cause such a place 
or time i s impossible or impractical. S p e c i a l 
access to the meeting may be granted to handi> 
capped or disabled i n d i v i d u a l s . 

When i t i s necessary to hold a meeting 
on less than twenty-four hours notice, or at 
a place that i s not reasonably accessible to 
the p u b l i c , or at a time that i s not reasonably 
convenient•to the pu b l i c , the nature of the 
good cause j u s t i f y i n g ' that departure from 
the o r a l requirements s h a l l be stated i n 
the minutes. 

Subsection (2) above makes c l e a r that the n o t i f i c a t i o n 
procedures of subsection (1) are not mere f o r m a l i t i e s but, 
rather, are requirements that must be complied with p r i o r to 
each meeting of a governmental body. I f , f o r good cause, 
such compliance i s impossible or impractical, the body must 
give as much notice as i s reasonably possible. 

A school board i s p l a i n l y a governmental body under the 
Act. See § 28A.2(l)(b). The question of when a board 
conducts a meeting, and thereby necessitates compliance with 
the no t i c e requirements of § 28A.4, must be examined i n 
l i g h t of the d e f i n i t i o n contained i n § 28A.2(2): 

2. "Meeting" means a gathering i n person 
or by e l e c t r o n i c means, formal or informal, of a 
majority of the members of a governmental body 
where there i s d e l i b e r a t i o n or action upon any 
matter within the scope of the governmental 
body's policy-making duties. Meetings s h a l l 
not include a gathering of members of a 
governmental body f o r purely m i n i s t e r i a l or 
s o c i a l purposes when there i s no discussion 
of p o l i c y or no intent to avoid the purposes 
of t h i s chapter. 

The d e f i n i t i o n of "meeting" i s confined to the f i r s t 
sentence of § 28A.2(2). Four e s s e n t i a l elements are apparent 
i n t h i s sentence. F i r s t , there must be "a gathering", which 
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has broad a p p l i c a t i o n due to the fac t that i t may be formal 
as w e l l as informal and may be by e l e c t r o n i c means (e.g. 
telephone) as we l l as i n person. Accordingly, the occurrence 
of a meeting does not depend upon any p a r t i c u l a r f o r m a l i t i e s 
that normally would be employed by the members of a govern
mental body i n holding, f o r example, a regularly-scheduled 
monthly meeting. Second, the gathering must involve a 
"majority of the members" of the governmental body? Third, 
the majority of members must gather f o r the purpose of 
"d e l i b e r a t i o n or ac t i o n " . Neither of these terms i s defined 
i n Chapter 28A. Consequently, they should be construed 
according to t h e i r context and approved usage. § 4.1(2), 
The Code 1981. P r i o r opinions of t h i s o f f i c e have made 
these constructions. Regarding " d e l i b e r a t i o n " , Op.Att'yGen. 
#79-5-14 stated: 

The term " d e l i b e r a t i o n " i s defined by Webster 
as "a discussion and consideration by a group 
of persons of the reasons f o r and against a 
measure." In Accardi v. Mayor & Council of 
City of No. Wildwood, 386 A.2d 416 (N.J. 1976), 

. the New Jersey Court, when c a l l e d upon to 
determine the meaning of the term " d e l i b e r a t i o n s " 
i n that state's sunshine law, explained that 
i t "includes the discussion and evaluation" 
of the facts g i v i n g r i s e to a body's decision. 
We also note here, that § 28A.1 announces an 
assurance to the p u b l i c that the "basis and 
ra t i o n a l e of governmental decisions" w i l l be 
subject to p u b l i c examination . . . [Accordingly], 
the term " d e l i b e r a t i o n " includes the discussion 
and evaluative processes of such bodies i n 
a r r i v i n g at an eventual decision or p o l i c y . 
In contrast to the exempted " m i n i s t e r i a l " 
duties of a body, the types of duties thus 
covered by these terms are those i n v o l v i n g 
an exercise of d i s c r e t i o n or judgment as to 
the propriety of an act performed by the body. 

The term "action" i s defined by Webster's New C o l l e g i a t e 
Dictionary as "the bringi n g about of an a l t e r a t i o n by force 
or through a natural agency" and, i n connection with i t s 
synonym "deed", has a shared meaning of "something done or 
aff e c t e d " . See Op.Att'yGen. #81-2-13(L), which also explained 
the e f f e c t of these d e f i n i t i o n s : 
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These d e f i n i t i o n s i n d i c a t e that the terms 
"d e l i b e r a t i o n " and "action" are intended both to 

^ have broad a p p l i c a t i o n and to include general 
discussion and/or consideration of matters 
preliminary to f i n a l decision-making. Provi
sions i n Chapter 28A support t h i s observation. 
Section 28A.2(2) does not require, as a condition 
f o r a "meeting", that d e l i b e r a t i o n or action**6y 
a governmental body on a matter within i t s 
policy-making duties be e i t h e r formal or f i n a l 
i n any respect. Section 28A.1, however, does 
declare that the Chapter seeks to assure "that 
the basis and r a t i o n a l e of governmental decisions, 
as w e l l as those decisions themselves" are e a s i l y 
accessible, to the p u b l i c . (emphasis added). 
Moreover, ambiguity i n the construction or a p p l i 
cation of the Chapter i s to be resolved i n favor 
of openness. Id. 

-The fourth essential-element f o r a "meeting" -to-occur-requires 
that a governmental body's d e l i b e r a t i o n or action concern a 
matter that i s "within the scope of the governmental body's 
policy-making duties." The term " p o l i c y " i s defined by 
Webster as follows: 

"2a: a d e f i n i t e course or method of action 
selected from among al t e r n a t i v e s and i n l i g h t 
of given conditions to guide and determine 
present and future decisions; b: a h i g h - l e v e l 
o v e r a l l plan embracing the general goals and 
acceptable procedures esp. of a governmental 
body." 

See Op.Att'yGen. #79-5-14. In contrast to the exempted 
" m i n i s t e r i a l " duties of a governmental body as set f o r t h i n 
the second sentence of § 28A.2(2), policymaking duties 
involve an exercise of d i s c r e t i o n or judgment as to the 
propriety of an act to be performed by the body. Id. Such 
duties include, f o r instance, the exercise of d i s c r e t i o n by 
a school board with respect to i t s statutory r e s p o n s i b i l i t i e s 
f o r h i r i n g and compensating personnel and l o c a t i n g school-
house s i t e s . See chs. 279 and 297, The Code 1981. 
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The second sentence of § 28A.2(2) indicates the l i m i t e d 
circumstances i n which a meeting does not occur, i . e . , when 
members of a governmental body gather for "purely m i n i s t e r i a l 
or s o c i a l purposes when there i s no discussion of po l i c y or 
no intent to avoid the purposes of [Chapter 28A]." Purely 
m i n i s t e r i a l purposes refers only to acts performed by a 
school board which do not involve an exercise of d i s c r e t i o n 
or judgment on the part of i t s members. Op.Att'yGen. #79-5-14. 
Soc i a l purposes includes those gatherings of a purely 
non-business nature. Id. In any event, such gatherings may 
not engage i n discussions r e l a t e d to the board's policymaking 
duties and may not be held for the purpose of avoiding 
compliance with the procedures of Chapter 28A. 

The a p p l i c a b i l i t y of the " m i n i s t e r i a l exception" i n 
§ 28A.2(2) i s raised by your inquiry concerning the March 18, 
1981, presentation by a team of the North Central Association 
of Colleges and Secondary Schools with respect to i t s evalu
ation of school operations at West High School. See pp. 2-3, 
supra. We cannot, as indicated previously, render a f a c t u a l 
d ecision as-to whether, any part of-the March. 18. .proceedings. . 
constituted a v i o l a t i o n of Chapter 28A. An e a r l i e r opinion 
of t h i s o f f i c e did, however, provide some explanation regarding 
the l e g a l s i g n i f i c a n c e of the exception contained i n § 28A.2(2) 

We are f i r s t guided by the d e f i n i t i o n of 
" m i n i s t e r i a l a c t " found i n Arrow Express Forwarding 
Co. v. Iowa State Commerce Comm. , 256 Iowa 1088, 
130 N.W.2d 451 (1964): 

"A m i n i s t e r i a l act has been defined 
as 'one which a person or board per
forms upon a given state or fac t s , 
i n a prescribed manner, i n observance 
of the mandate of l e g a l authority 
and without regard to or the exercise 
of h i s own judgment upon the propriety 
of the act being done.'" 

And see, Gibson v. Winterset Community School D i s t . , 
258 Iowa 440, 138 N.W.2d 112 (1966); 27 Words and 
Phrases, M i n i s t e r i a l Act, p. 374 (1961). I t i s 
apparent that the l i n c h p i n of the d e f i n i t i o n i s 
whether the i n d i v i d u a l must "exercise . . '. judgment 
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upon the propriety of the act being done." Thus, 
as applied i n the § 28A.2(2) exemption, only those 
acts performed by a governmental body which do 
not involve an exercise of d i s c r e t i o n or judgment 
are s p e c i f i c a l l y excluded from coverage of the 
open meeting laws. 

Op.Att'yGen. #79-5-14. Pursuant to t h i s explanation, i t 
appears that gathering f o r "purely m i n i s t e r i a l " purposes may 
include a s i t u a t i o n i n which members of a governmental body 
gather simply to receive information upon a matter wi t h i n 
the scope of the body's policymaking duties. During the 
course of such a gathering, i n d i v i d u a l members may, by 
asking questions, e l i c i t c l a r i f i c a t i o n about the information 
presented. We emphasize, however, that the nature of any 
such gathering may change i f e i t h e r " d e l i b e r a t i o n " or "action 
as defined above, occurs. A "meeting" may/develop, for 
example, i f a majority of the members of a body engage i n 
any discussion that focuses at a l l concretely upon matters 
over which they may exercise judgment or d i s c r e t i o n . 

A l l four of the elements set f o r t h i n the f i r s t sentence 
of § 28A.2(2) must be present i n a p a r t i c u l a r s i t u a t i o n f o r 
a meeting to occur. Hence a gathering of the majority of 
the members of a school board that r e s u l t s i n e i t h e r action 
or d e l i b e r a t i o n upon matters r e l a t e d to p o l i c y , as defined 
above, does constitute a meeting. Accordingly, compliance 
with the notice provisions of § 28A.4 would be necessary 
p r i o r to the meeting. 

Your correspondence r a i s e s the issue of whether nego
t i a t i n g sessions and strategy meetings of a school board are 
governed by the Open Meetings Act. Such sessions and meeting 
generally would appear to involve d e l i b e r a t i o n or action 
upon matters within the scope of a school board's p o l i c y 
making duties and, therefore, would require compliance with 
the procedures, i n c l u d i n g p u b l i c notice, of Chapter 28A. 
See §§ 28A.3, 28A.4. The Public Employment Relations Act 
contained i n Chapter 20 of the Iowa Code, however, provides: 

Negotiating sessions, strategy meetings 
of p u b l i c employers or employee organizations, 
mediation and the d e l i b e r a t i v e process of 
a r b i t r a t o r s s h a l l be exempt from the provisions 
of chapter 28A. However, the employee organi-
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zation s h a l l present i t s i n i t i a l bargaining 
p o s i t i o n to the public employer at the f i r s t 

• <,»*• bargaining session. The pub l i c employer s h a l l 
present i t s i n i t i a l bargaining p o s i t i o n to the 
employee organization at the second bargaining 
session, which s h a l l be held no l a t e r than two 
weeks following the f i r s t bargaining s e s s i o n ^ 
Both sessions s h a l l be open to the p u b l i c 
and subject to the provisions of chapter 28A. 
Hearings conducted by a r b i t r a t o r s s h a l l be 
open to the public. 

§ 20.17(3). Subject to the express exceptions i n the l a s t 
four sentences of thi s section, the negotiating sessions and 
strategy meetings of a school board, as a public employer, 
are completely exempted from the Open Meetings A c t . l See 
Burlington Community School D i s t r i c t v. P.E.R.B., 268 N.W.2d 
517, 524 (Iowa 1978). In e f f e c t , t h i s exemption means that 
a negotiating session or strategy session conducted by a 
school~"bbaf^^acc"ofdi"ng tcTthe "fir~s"tT"s~ehtehc^~"bf"~§—20717 (3) 
does not constitute a meeting under the d e f i n i t i o n of 
§ 28A.2(2). Accordingly, a school board i s not required to 
precede such sessions or meetings with p u b l i c notice as 
required by § 28A.4. The r i g h t of the pu b l i c to be informed 
concerning decisions reached i n the c o l l e c t i v e bargaining 
process i s protected by § 20.17(4), which provides that the 
terms of a c o l l e c t i v e bargaining agreement must be made 
pub l i c . 268 N.W.2d at 524. 

Section 20.17(3) does not delineate the scope of 
discussion permitted at ei t h e r a negotiating session or a 
strategy meeting. As evidenced by the discussion of the 
Sioux C i t y Board of Education on January 31, 1981, a p p l i 
cation of the statute may r e s u l t i n some confusion and 

1 Two observations should be noted with respect to 
negotiating sessions. F i r s t , the exemption i n § 20.17(3) 
applies only to sessions between a public employer, e.g., a 
school board, and a c e r t i f i e d employee organization, since 
c e r t i f i c a t i o n i s a condition precedent to coverage i n the 
negotiations process under Chapter 20. See §§ 20.13-20.16; 
Op.Att'yGen. #79-5-19. Second, such negotiating sessions 
may be opened to the public only i f both the employer and 
employee organization agree to open sessions. Burlington' 
Community School D i s t r i c t v. P.E.R.B., 268 N.W.2d 517, 524 
(Iowa 1978). 
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disagreement regarding the matters appropriate f o r d i s 
cussion. Nevertheless, § 20.17(3) expresses a l e g i s l a t i v e 
r ecognition of the need fo r a reasonable amount of f l e x i 
b i l i t y and d i s c r e t i o n during a negotiating session or 
strategy meeting. During a strategy meeting, fo r example, a 
school board may need to explore the general f i s c a l i m p l i 
cations and/or consequences of a proposed c o l l e c t i v e bargaining 
agreement i n order to make a knowledgable decision on 
whether to approve the agreement. Such matters that are 
c l o s e l y r e l a t e d to o v e r a l l strategy i n the c o l l e c t i v e 
bargaining process appear to be included within the 
exemption set f o r t h i n § 20.17(3). In our view, however, 
the exemption does not extend to d e l i b e r a t i o n or action 
upon p a r t i c u l a r policymaking duties, such as the necessity 
for termination of a s p e c i f i c teacher or c l o s i n g of a 
s p e c i f i c school. Such matters are properly discussed 
w i t h i n the parameters of Chapter 28A. / 

I I I . 

May a school board hold an executive (closed) session 
without specifying, i n open session, the parameters 
of the session. 

Section 28A.5 of the Open Meetings Act contains the 
requirements f o r holding a closed, or executive, session of 
a governmental body. Such a session may be held "only to 
the extent a closed session i s necessary" f o r any of ten 
s p e c i f i c reasons set f o r t h i n § 28A.5(1). Section 28A.5(2) 
fur t h e r provides as follows: 

The vote of each member on the question 
of holding the closed session and the reason 
f o r holding the closed session by reference 
to a s p e c i f i c exemption under th i s section 
s h a l l be announced p u b l i c l y at the open 
session and entered i n the minutes. A 
governmental body s h a l l not discuss any 
business during a closed session which does 
not d i r e c t l y r e l a t e to the s p e c i f i c reason 
announced as j u s t i f i c a t i o n f o r the closed 
session. 
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Pursuant to the express language of t h i s subsection, a 
school board c l e a r l y must announce, i n open session, the 
precise reason f o r entering into a closed session. Further
more, the discussion during the closed session may not 
extend beyond the parameters of the reason given f o r holding 
the session. 

IV. 

I f an executive (closed) session i s held for one 
purpose, may other subjects also be discussed 
during the course of that session. 

The express language of § 28A.5(2), as set f o r t h i n 
D i v i s i o n III above, resolves t h i s question. A school board 
may not discuss any business during a closed session which 
does not r e l a t e d i r e c t l y to the s p e c i f i c reason announced as 
j u s t i f i c a t i o n f o r the session. Hence i f the board i s 
c onduc t i n g -a - c 1 o s e d- s e s s i on under sub s e c t i o n - ( i )- -with 
respect to the discharge of a p a r t i c u l a r teacher, i t does 
not have authority to engage i n a general discussion of the 
q u a l i f i c a t i o n s of other teachers or the need for discharge 
of a school administrator. 

V. 

I f school board committee meetings are held, are 
the p u b l i c and press e n t i t l e d to n o t i f i c a t i o n of 
the meetings. 

The question of whether a committee of a school board 
must comply with the public notice requirements of § 28A.4 
i n order to hold a meeting depends i n i t i a l l y upon whether 
the committee i s a "governmental body" as defined i n § 28A.2(1) 

1. "Governmental body" means: 

a. A board, council, commission or other 
governing body expressly created by the 
statutes of t h i s state or by executive 
order. 

b. A board, council, commission, or 
other governing body of a p o l i t i c a l sub-



Mr. James D. O'Kane 
State Representative 
Sioux City Community School D i s t r i c t 
Page Fourteen 

d i v i s i o n or tax-supported d i s t r i c t i n 
th i s state. 

-*.v c. A multi-membered body formally and 
d i r e c t l y created by one or more boards, 
councils, commissions or other governing 
bodies subject to paragraphs "a" and "b" 
of t h i s subsection. ^ 

d. Those multi-membered bodies to which 
the state board of regents or a president 
of a u n i v e r s i t y has delegated the responsi
b i l i t y f o r the management and control of 
the i n t e r c o l l e g i a t e a t h l e t i c programs at 
the state u n i v e r s i t i e s . 

The c e n t r a l issue i s whether a school board committee i s a 
governmental body w i t h i n the meaning of subsection (c), 
which provides coverage f o r c e r t a i n bodies that are dele
gated authority by the governmental bodies described i n 
subsections (a) and (b). We note, however, that subsection (b) 
may also apply to such a committee i f i t consists of a 
majority of board members who then conduct a meeting as 
defined i n § 28A.2(2). 

An e a r l i e r opinion of t h i s o f f i c e has aptly explained 
the a p p l i c a t i o n of subsection (c): 

The c e n t r a l issue i s whether a peer 
review committee i s a "governmental body" 
wi t h i n the meaning of subsection (c). Sub
section (c) provides coverage for bodies 
delegated authority by boards, councils and 
commissions covered by subsections (a) and 
(b). To be covered by subsection (c), a 
body must be: 1) multi-membered, 2) "formally" 
created by a board, co u n c i l , commission or 
other governing body, 3) " d i r e c t l y " created 
by a board, c o u n c i l , commission or other 
governing body, and 4) must i t s e l f be 
a "governing body," i n the sense of having 
been delegated some policy-making or decision
making authority. Further elaboration of 
these requirements may be h e l p f u l . 
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The requirement that the body be "multi-
membered" i s self-explanatory. When an agency 

* head makes a decision he or she does not have 
a meeting subject to being open. 

With respect to l e g a l procedure, Webster 
defines "formal" as "requiring s p e c i a l 
s t i p u l a t e d solemnities or" f o r m a l i t i e s to 
become e f f e c t i v e . " Thus, the requirement 
that a subsection (c) body must be "formally" 
created by the delegating body would be 
s a t i s f i e d by a vote upon a re s o l u t i o n or 
motion or equivalent means. 

Webster defines " d i r e c t " as "marked by 
an absence of an intervening agency, i n s t r u 
mentality or influence: IMMEDIATE . . . 
effected by the votes of the people or the 

_ _e 1 ectox a t e_ .an.d_n.or. _ by_repre s ent a t i yea_ _ ( e l ecte d_ 
f o r 7 years by d i r e c t s u f f r a g e ) . " Thus, the 
requirement that a subsection (c) body must 
be " d i r e c t l y " created by the delegating body 
means i t must be f u l l y constituted and 
appointed by a body covered by §28A.2(l)(a) 
or (b) and not by an intermediary or repre
sentative such as an executive d i r e c t o r or 
secretary. That t h i s was intended by employing 
the term " d i r e c t " i s made cle a r by the 
existence of subsection (d), s p e c i f i c a l l y 
providing coverage for bodies delegated 
r e s p o n s i b i l i t y f o r i n t e r c o l l e g i a t e a t h l e t i c 
programs at the state u n i v e r s i t i e s . Those 
bodies are appointed by the presidents of 
the u n i v e r s i t i e s , who are not covered by 
subsections (a) or (b). In the absence of 
the s p e c i a l p r o v i s i o n , they would not be 
covered by subsection (c), because they 
are not " d i r e c t l y created" by the Board of 
Regents. 

The requirement that a subsection (c) 
body must i t s e l f be a "governing body" i n 
the sense s p e c i f i e d i s p l a i n l y implied. 
F i r s t , we note that the " d e f i n i t i o n " of 
"governmental body" does not consist of 

http://an.d_n.or
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words of explanation. Indeed, subsection 
(a), for example, refe r s to a "board, 
council, commission or other governing 
body." This language in d i c a t e s that the 
e s s e n t i a l notion of "governing" or "govern
mental" i s w e l l understood and the function 
of the d e f i n i t i o n i s to l i m i t the coverage 
of the chapter to c e r t a i n of those who 
c l e a r l y do exercise governmental authority. 
Webster defines "govern" as "to exercise 
a r b i t r a r i l y or by established rules 
continuous sovereign authority over; esp. 
to c o n t r o l and d i r e c t the making and ad
m i n i s t r a t i o n of p o l i c y i n . " 

* * * 
In determining whether a p a r t i c u l a r 

body s a t i s f i e s the requirement that i t be 
a governing body, i n the sense of having 
policy-making or decision-making authority, 
we note that §28A.l requires that "ambiguity 
i n the construction or a p p l i c a t i o n of t h i s 
chapter should be resolved i n favor of 
openness." Thus, we do not read §28A.2(1) 
as r e q u i r i n g that a governmental body have 
" f i n a l a u t h o r i t y " i n the sense that i t s 
decisions could not be overridden by the 
body which created i t . I t would be s u f f i 
c i e n t i f the body had authority to make a 
decision binding upon an a f f e c t e d party or 
group unless and u n t i l i t were overridden 
by superior authority. However, a body 
whose authority does not extend beyond 
studying or i n v e s t i g a t i n g a problem and/or 
gi v i n g advice or making recommendations, i s 
not a "governmental body" within the meaning 
of the open meetings law. 

Op.Att'yGen. #79-5-4. Upon q u a l i f y i n g as a governmental 
body as explained above, a school board committee must 
precede i t s meetings with p u b l i c n o t i c e as required i n 
§ 28A.4. An important exception to t h i s general r u l e i s , 
however, provided i n § 28A.4(3): 
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A formally constituted subunit of a 
parent governmental body may conduct a 

v*-" meeting without notice as required by t h i s 
section during a lawful meeting of the 
parent governmental body, a recess i n 
that meeting, or immediately following 
that meeting, i f the meeting of the 
subunit i s p u b l i c l y announced at the 
parent meeting and the subject of the 
meeting reasonably coincides with the 
subjects discussed or acted upon by the 
parent governmental body. 

Since § 28A.4 applies only to a governmental body, we conclude 
that a "formally constituted subunit of a parent governmental 
body" i s intended to r e f e r to any governmental body created 
under § 28A.2(l)(c). Accordingly, i n the l i m i t e d circumstances 
p l a i n l y set f o r t h i n § 28A.4(3), a school board committee i s 
exempted from providing the public and the press with p u b l i c 
notice" of "a meeting. "~ -

VI. 

In the event of teacher termination hearings, are 
members of the press e n t i t l e d to formal n o t i f i c a 
t i o n of the hearings. 

Section 28A.4(4) states the following: 

If another section of the Code re
quires a manner of giving s p e c i f i c n o t i c e 
of a meeting, hearing or an intent to 
take action by a governmental body, com
pliance with that section s h a l l constitute 
compliance with the notice requirements of 
t h i s section. 

The hearing procedures f o r termination of a teacher are 
set f o r t h i n §§ 279.15 through 279.19 of the Iowa Code. 
Section 279.15 provides i n relevant part that a teacher who 
i s n o t i f i e d of the proposed termination of h i s or her 
contract may request a p r i v a t e hearing with the school 
board. The section further provides that the hearing " s h a l l 
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not be subject to chapter 28A. . . . " Thus, i f a teacher 
makes the request described i n § 279.15, the hearing on his 
or her termination i s expressly exempted from the public 
notice requirements of the Open Meetings Act. The press 
would therefore not be e n t i t l e d to formal n o t i f i c a t i o n of 
the hearing. 

Within f i v e days a f t e r the p r i v a t e hearing, tKe board 
must meet, i n "executive" session,. to make a f i n a l decision, 
which must be i n w r i t i n g and must include findings of fact 
and conclusions of law. The f i n a l vote on termination must, 
however, be i n open session. 

In the event a teacher does not timely request a 
private hearing, however, § 279.16 provides as follows: 

If the teacher f a i l s to timely request 
a p r i v a t e hearing or does not appear at the 
priva t e hearing, the board may proceed and 
make a determination upon the superintendent 1s 
recommendation, which determination i n that 
case s h a l l be not l a t e r than A p r i l 10, or not 
l a t e r than f i v e days a f t e r the scheduled date 
for the p r i v a t e hearing, whichever i s applicable. 
The board s h a l l convene i n open session and by 
r o l l c a l l vote determine the termination or 
continuance of the teacher's contract. 

Section 279.16 expressly states that only the private 
hearing on a teacher's termination i s exempt from Chapter 28A 
and requires the board to follow c e r t a i n procedures i n 
making a decision subsequent to the hearing. The section 
does not otherwise i n d i c a t e that Chapter 28A i s i n a p p l i c a b l e 
to the board's d e l i b e r a t i o n s ; consequently relevant procedures 
required by the Chapter, including those r e l a t e d to public 
notice, must be complied with. 

In summary, we make the following conclusions concerning 
the questions r a i s e d i n your opinion requests: 

1. A school board must comply with the 
public n o t i c e procedures contained i n § 28A.4 
of the Open Meetings Act when holding any 
meeting as defined i n § 28A.2(2) of the Act. 
Generally, such a meeting occurs whenever a 
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majority of the members of a school board 
gathers to deliberate or act upon any matter 
within the scope of the board's policymaking 
duties. 

2. In order f o r a school board to conduct 
a closed session during a meeting, the require
ments of § 28A.5(2) must be followed. These 
mandate that a s p e c i f i c reason f o r holding the 
closed session, as set f o r t h i n § 28A.5(1), 
must be announced p u b l i c l y i n open session 
and entered i n the minutes. 

3. Discussion during a closed session of 
a school board must r e l a t e d i r e c t l y to the 
s p e c i f i c reason announced as j u s t i f i c a t i o n f o r 
the session. 

4~. The ^Public—Employment Relations—Act 
contained i n Chapter 20 of the Code exempts 
negotiating sessions and strategy meetings of 
p u b l i c employers or employee organizations 
from the provisions of the Open Meetings Act. 
Accordingly, when conducting a negotiating 
session or strategy meeting under the Public 
Employment Relations Act, a school board does 
not hold a meeting which would necessitate 
compliance with the procedural requirements, 
i n c l u d i n g public notice, of the Open Meetings 
Act. 

5. A school board committee created under 
§ 28A.2(l)(c) must comply with the public n o t i c e 
requirements of the Open Meetings Act except 
when holding meetings pursuant to § 28A.4(3). 

6. Procedures f o r teacher termination 
hearings are governed by §§ 279.15 through 
279.19 of the Code and do not require p r i o r 
n o t i f i c a t i o n to the media. 

Sincerely, 

FRANK J . STORK 
Assi s t a n t Attorney General 

FJS:rcp 



MENTAL HEALTH: L i a b i l i t y f o r the Costs of Treating Substance 
Abusers: Commitment of Substance Abusers to Mental Health 
F a c i l i t i e s . Laws of the Sixty-Eighth General Assembly, 1980 
Session, ch. 1003; Laws of the Sixty-Ninth General Assembly, 
1981 Session, House F i l e 821; §§ 3.7, 125.2, 125.13, 125.21, 
125.43, 125.44, 204.401, 204.409(2), 229.20, 229.50(3), 
229.51, 229.52, 230.1, 230.2, 230.20(5), 321.281, 321.283(3), 
and 812.3, The Code 1981. As of July 1, 1981, state mental 
health i n s t i t u t e s s h a l l be f a c i l i t i e s as defined by § 125.2, 
The Code 19 81, as amended, and therefore f a c i l i t i e s within the 
meaning of § 125.44, The Code 1981. State mental health 
i n s t i t u t e s are not f a c i l i t i e s within the meaning of § 204.409(2), 
The Code 1981. Courts are not authorized to commit v i o l a t o r s of 
§ 204.401, The Code 1981, to state mental health i n s t i t u t e s 
as they are not f a c i l i t i e s licensed by the Iowa Department of 
Substance Abuse. Neither the state nor counties w i l l incur any 
l i a b i l i t y f o r the costs of care and treatment provided to a 
substance abuser at a state mental health i n s t i t u t e i n contra
vention of § 204.409(2), The Code 1981. Persons committed to a 
state mental health i n s t i t u t e i n v i o l a t i o n of § 204.409(2) may 
not be considered to be state patients. Chapter 230, The Code 
19 81, governs the costs of treatment provided to a substance 
-abuser^at_a_sj^te jmental health i n s t i t u t e , and § 204.409(2), The 
Code 19 81, governs the costs "ô f" treatment ""provided— to -a - substance--
abuser at a f a c i l i t y licensed by the Iowa Department of 
Substance Abuse. 

A court may order a person committed to a state mental 
health i n s t i t u t e for substance treatment under ch. 812 when 
i t reasonably appears that the defendant i s s u f f e r i n g from a 
mental disorder, which i s i n c l u s i v e of dependency on a 
chemical substance. Counties must be b i l l e d at the rate of 
eighty percent of the t o t a l costs of treatment provided to a 
person committed to a mental health i n s t i t u t e under ch. 812 
for a p s y c h i a t r i c evaluation and treatment of a mental disorder, 
but only at the rate of twenty-five percent of the t o t a l costs 
where the mental disorder r e s u l t s from substance abuse. 

A court may commit a v i o l a t o r of § 321.281, The Code 1981, 
to any i n s t i t u t i o n i n Iowa providing treatment for alcoholism 
or drug dependency, including a state mental health i n s t i t u t e . 
In addition, courts may r e f e r a defendant to a state mental 
health i n s t i t u t e under § 321.283(3), The Code 1981, a f t e r the 
e f f e c t i v e date of H.F. 821 on July 1, 1981. The state i s 
responsible f o r seventy-five percent of the costs of 
providing treatment to a person committed to a mental health 
i n s t i t u t e under § .321.281, The Code 1981, and the county of 
l e g a l settlement i s responsible f o r the remaining twenty-five 
percent of the costs. Persons committed to a mental health 
i n s t i t u t e under § 321.281 may not be considered to be a state 
patient. (Mann to Reagen, Commissioner, Dept. of S o c i a l Services, 
15/81) #81-7-11(L) 
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Iowa Department of S o c i a l Services 
F i f t h Floor 
Hoover State O f f i c e Building 
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Dear Commissioner Reagen: 

You requested an opinion of the Attorney General on the 
impact of Chapter 1003, Laws of the Sixth-Eighth General 
Assembly, 1980 Session (hereinafter H.F. 2584) on the 
r e s p o n s i b i l i t y of counties to pay f o r treatment provided to 
substance abuse patients at state mental health f a c i l i t i e s . 
S p e c i f i c a l l y , you ask the following questions: 

1. Are State Mental Health I n s t i t u t e s 
" f a c i l i t i e s " as that term i s used 
i n H.F. 2584? 

2. Are D i s t r i c t Courts free to commit 
persons g u i l t y of v i o l a t i n g Section 
204.401 to a mental health i n s t i t u t e ? 

3. What i s the f i n a n c i a l r e s p o n s i b i l i t y 
of the state f o r persons committed to 
a mental health i n s t i t u t e f o r substance 
abuse under 204.409? The r e s p o n s i b i l i t y 
of the county? Can these persons so 
committed be considered state cases? 
Does Section 204.409, supersede Section 
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125.43, which places f i n a n c i a l 
r e s p o n s i b i l i t y with the county 
of l e g a l settlement? 

Under Chapter 812, courts may 
order a person detained i n a 
mental health i n s t i t u t e . Some 
court orders also specify substance 
abuse treatment. Section 230.20 
requires that we b i l l for the 
person's care by program. The 
b i l l i n g for a l l programs except sub
stance abuse i s at 80% of cost. 
The substance abuse program i s b i l l e d 
at 25% of the cost. 

4. May a Court order substance abuse 
treatment when a person i s ordered 
detained under Chapter 812? Under 
what ̂condi-tions_c^j^_s.ub.s±anc_e__abu_se__ 
treatment be ordered? 

A D i s t r i c t Court may also under' : 

Section 321.281 commit a person to 
a h o s p i t a l f o r treatment. 

5. When a person i s ordered to a 
mental health i n s t i t u t e under Chapter 
812, i s the county of le g a l settlement 
always b i l l e d 80%? Are there any 
circumstances when the b i l l i n g would 
be at 25% under the substance abuse 
program? 

6. Are D i s t r i c t Courts free to commit 
persons charged with v i o l a t i n g 
Section 321.281 to a mental health 
i n s t i t u t e ? Persons g u i l t y of v i o 
l a t i n g Section 321.281? 

7. What i s the f i n a n c i a l r e s p o n s i b i l i t y 
of the state f o r persons committed 
to treatment at a mental health 
i n s t i t u t e pursuant to Section 321.281? 
May .these persons be considered state 
cases? What i s the f i n a n c i a l respon-
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s i b i l i t y of the county of l e g a l 
settlement? Does Section 321.281 
supersede Section 125.43, which 
places f i n a n c i a l r e s p o n s i b i l i t y 
with the county of l e g a l settlement? 

House F i l e 2584, i n pertinent parts, amends sections of 
the Iowa Code that provide options f o r the treatment of 
substance abusers, including ch. 125, the statute that 
provides a comprehensive l e g i s l a t i v e scheme f o r the treatment 
and r e h a b i l i t a t i o n of persons s u f f e r i n g from chemical dependence. 
Your s p e c i f i c questions about H.F. 2584 are answered as 
follows i n the order presented. 

I. Are State Mental Health Institutes " F a c i l i t i e s " 
As That Term Is Used In H.F. 2584? 

House F i l e 2584 uses the term " f a c i l i t y " i n several of 
i t s provisions. The relevant provisions are sections four and 
seven, which reads as follows: 

Sec. 4. Section one hundred twenty-five 
point f o r t y - f o u r (125.44), unnumbered 
paragraph one (1), Code 1979, i s amended 
to read as follows: 

The d i r e c t o r may, consistent with the 
comprehensive substance abuse program, 
enter i n t o written agreements with a 
f a c i l i t y as defined i n section 125.2 . . . 

Sec. 7. Section two hundred four point 
four hundred nine (204.409), subsection 
two (2), Code 1979, i s amended to read 
as follows: 

2. Whenever the court finds that a 
person who i s charged with a v i o l a t i o n 
of section 204.401 and who consents 
thereto, or who has entered a plea of 
g u i l t y to or been found g u i l t y of a 
v i o l a t i o n of said that section, and 
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who i s addicted to, dependent upon, 
or a chronic abuser of any controlled 
substance and that such person w i l l 
be aided by proper medical treatment 
and r e h a b i l i t a t i v e services, i t may 
order that he the person be committed 
as an in-patient or out-patient to a 
f a c i l i t y app_eved licensed by the state 
department of heaifch substance abuse 
for stieh medical treatment and r e h a b i l 
i t a t i v e services . . . . 

From the above two provisions i t i s clear that the term 
" f a c i l i t y " i s defined i n two d i f f e r e n t ways under H.F. 2584. 
Section 4 of H.F. 2584, which i s now c o d i f i e d at § 125.44, 
The Code 1981, refers to a f a c i l i t y as i t i s defined by 
§ 125.2, The Code 1981. We must therefore turn to § 125.2, 
The Code. 

_ -By—an-Act-of- the_S.ix-ty-Ninth-_Genexal__As_;emblyv_1981 Session 
House F i l e 821 (hereinafter H.F. 821), section 125.2 was amended 
as follows: 

Section 1. Section 125.2, subsection 2, 
Code 1981, i s amended to read as follows: 

2. " F a c i l i t y " means a-hes-pifcai- an 
i n s t i t u t i o n , a d e t o x i f i c a t i o n center, or 
an i n s t a l l a t i o n providing care, mainte
nance and treatment for substance 
abusers and licensed by the department 
under section 125.13, hospitals licensed 
under chapter 135B, or the state mental 
health i n s t i t u t e s designated by chapter 
226. 

I t i s c l e a r from the new language of § 125.2 that state 
mental health i n s t i t u t e s are to be included i n the d e f i n i t i o n 
of f a c i l i t i e s as contained i n §. 125.2. We must, therefore, 
advise that as of the e f f e c t i v e date of H.F. 821 state mental 
health i n s t i t u t e s w i l l be f a c i l i t i e s as defined by § 125.2, 
and therefore f a c i l i t i e s f or the purposes of § 4 of H.F. 2584, 
now c o d i f i e d as § 125.44, The Code 19 81. 

Pursuant to § 3.7, The Code 19 81, H.F. 821, which was 
approved by the Governor on May 4, 19 81, became e f f e c t i v e 
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as of July 1, 19 81. Therefore, state mental health i n s t i t u t e s 
are § 125.2 f a c i l i t i e s as of that date. 

The same conclusion cannot be reached with respect to § 7 
of H.F. 2584. That section, now c o d i f i e d as § 204.409(2), 
The Code 1981, i s a statute that permits a court to place a 
person convicted of possessing a c o n t r o l l e d substance on pro
bation, and further permits the court to commit the person to 
a f a c i l i t y f o r treatment where the said person i s "addicted to, 
dependent upon, or a chronic abuser of any c o n t r o l l e d sub
stance". The c l e a r language of § 7 authorizes the court to 
commit the person "to a f a c i l i t y licensed by the state depart
ment of substance abuse". Unless a mental health f a c i l i t y has 
i n f a c t been licensed by the department of substance abuse 
pursuant to ch. 125, The Code, i t does not q u a l i f y as a 
" f a c i l i t y " f o r purposes of § 7 of H.F. 2584. 1 

I I . Are. D i s t r i c t Courts Free To Commit 
Persons G u i l t y Of V i o l a t i n g § 204.401 
To A Mental Health I n s t i t u t e ? 

As discussed i n D i v i s i o n I of t h i s opinion, persons 
convicted of v i o l a t i n g § 20 4.401, The Code 1981, may be 
placed on probation and committed to a f a c i l i t y licensed by 
IDSA pursuant to § 204.409 as amended by § 7 of H.F. 2584. 
Since state mental health i n s t i t u t e s (hereinafter MHI's) are 
not licensed by IDSA, courts are not authorized to commit 
v i o l a t o r s of § 204.401 to such an i n s t i t u t i o n , but instead are 
l i m i t e d by the provisions of the statute. Iowa Department of 
S o c i a l Services v. B l a i r , 294 N.W.2d 567 (Iowa 1980). 

III.(A) What Is The F i n a n c i a l R e s p o n s i b i l i t y 
Of The State For Persons Committed To A 
Mental Health I n s t i t u t e For Substance Abuse 
Under § 204.409? 

1. Although state mental health i n s t i t u t e s generally are not 
licensed by the Iowa Department of Substance Abuse, Cherokee MHI's 
Substance Abuse Treatment Unit does operate pursuant to an IDSA 
licen s e . This, however, was not issued to meet state statutory c r i 
t e r i a , but rather was issued to permit Cherokee to meet federal 
statutory substance abuse treatment c r i t e r i a . Nevertheless, the 
language of § 7 r e f e r s to a f a c i l i t y licensed by IDSA. Thus, 
Cherokee's Substance Abuse Treatment Unit stands as an exception to 
the conclusions stated i n t h i s opinion. 
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As discussed i n D i v i s i o n II of t h i s Opinion, there i s 
no statutory authority for a court to commit a person to a 
state mental health i n s t i t u t e pursuant to § 204.409, as 
amended by § 7 of H.F. 2584. Both the courts and mental 
health i n s t i t u t e s are bound by l e g i s l a t i v e pronouncements i n 
th i s regard. Iowa Department of S o c i a l Services v. B l a i r , 
294 N.W.2d 567 (Iowa 1980). Accordingly, where statutory 
conditions are not met, the state incurs no l i a b i l i t y for 
the costs of care and treatment of a substance abuser. 
Op.Att'yGen. # 79-10-12; 1975 Op.Att'yGen. 210, 211. 

(B) What Is The County's F i n a n c i a l 
Responsibility For Persons Committed To 
A Mental Health I n s t i t u t e Under § 20 4.409? 

Like our conclusion i n D i v i s i o n 3(A) above, we r e i t e r a t e 
that the d i s t r i c t courts cannot impose the solution of committing 
a person to a MHI i n v i o l a t i o n of a statute. B l a i r . Therefore, 
the"comrty—wid-1--i-neur—no—1-i-abi^^ 
Op.Att'yGen. # 79-10-12; 1975 Op.Att'yGen. 210. 

C. Can These Persons So Committed Be 
Considered State Cases? 

Section 7 of H.F. 2584, as i t amends § 204.409, reads 
i n pertinent part as follows: 

A person committed under t h i s subsection 
who i s not possessed of s u f f i c i e n t 
income or estate to enable him or her 
to make payment of the costs of such 
treatment i n whole or i n part s h a l l be 
considered a state patient and the costs 
of treatment s h a l l be paid as provided 
i n section one hundred twenty-five point 
f o r t y - f o u r (125.44) of the Code . . . 
(emphasis supplied) 

State cases or state patients as defined by § 7 r e f e r s 
to those persons committed under § 7 who are incapable of 
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paying f o r the costs of t h e i r care at a § 7 " f a c i l i t y " . As 
previously discussed i n D i v i s i o n I of t h i s Opinion, a 
§ 7 " f a c i l i t y " i s a f a c i l i t y licensed by IDSA. Consequently, 
a person "committed under t h i s subsection" i s a person 
committed to a f a c i l i t y licensed by IDSA. Such a person, 
i f indigent, may be considered to be a state patient thereby 
imposing f i n a n c i a l costs upon the state. 

On the other hand, § 7 does not authorize a commitment to 
a MHI. Accordingly, any person committed to a MHI i n con
travention of § 7, now c o d i f i e d as § 204.409(2), The Code 1981, 
cannot be said to be committed under that section. They, 
therefore, cannot be considered state patients. Op.Att'yGen. 
# 79-10-12. 

D. Does Section 204.409 Supersede Section 
125.43, Which Places F i n a n c i a l R e s p o n s i b i l i t y 
With The County Of A Patient's Legal Settlement? 

Section 125.43, The Code 1981, provides that "Chapter 
230 s h a l l govern the determination of the costs and payment 
for treatment provided to a substance abuser i n a mental 
health i n s t i t u t e " . As previously discussed, § 204.409, 
as amended by H.F. 2584, re l a t e s to the costs of care and 
treatment provided to a substance abuser at a f a c i l i t y 
licensed by IDSA. Since these two statues r e l a t e to 
d i f f e r e n t subjects, neither supplants the other. Where 
there are no c o n f l i c t s i n statutes and the terms are unambi
guous, there i s no room for construction. Hartman v. Merged 
Area VI Community College, 270 N.W.2d 822 (Iowa 1978); 
Iowa National I n d u s t r i a l Loan Company v. Iowa State Department 
of Revenue, 224 N.W.2d 437 (Iowa 1974). Accordingly, ch. 230 
w i l l continue to govern the costs of treatment provided to 
substance abusers at MHI's and § 204.409 w i l l apply to 
f a c i l i t i e s l icensed by IDSA. 

IV. May A Court Order Substance Abuse 
Treatment When A Person Is Ordered 
Detained Under Chapter 812, The Code 
1981? Under What Conditions Can Sub
stance Abuse Treatment Be Ordered? 
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Under ch. 812, a person charged with or convicted of a 
crime may be ordered committed to the custody of the Department 
of S o c i a l Services when i n the opinion of the d i s t r i c t court 
" i t reasonably appears that the defendant i s s u f f e r i n g 
from a mental disorder which prevents him or her from 
appreciating the charge, understanding the proceedings, or 
a s s i s t i n g e f f e c t i v e l y i n the defense". § 812.3, The Code 
1981. Such commitment may be for an evaluation and appropriate 
treatment. Statutory authority f o r t h i s conclusion i s found 
both i n ch. 812 and § 229.20, The Code 1981. Section 
229.20(2), as i t aff e c t s t h i s conclusion, reads as follows: 

When a proceeding under section 229.6 
and succeeding sections of t h i s chapter 
arises under sections 783.5 or 789.8, 
and the respondent through his attorney 
waives the hearing otherwise required by 
section 229.12, the court may immediately 
order the respondent placed i n a ho s p i t a l 
"for a complete psyc"h"l~atxic evaluation -arid 
appropriate treatment, pursuant to 
section 229.13. . . . (emphasis added)^ 

C l e a r l y the langugage of § 229.20 authorizes the court to 
commit a person to a MHI for an evaluation and appropriate 
treatment when proceedings are commenced under §§ 783.5 or 
789.8, The Code 1975. Both §§ 783.5 and 789.8 were repealed 
by the criminal law r e v i s i o n of 1976, ch. 1245, Laws of the 
Sixty-Sixth General Assembly, 1976 Session, and r e - c o d i f i e d 
as present ch. 812 of the Code. Thus, the reference to 
§§ 783.5 and 789.8 i n § 229.20 i s e f f e c t i v e l y a reference to 
ch. 812. The r e s u l t i s that under § 229.20 a court i s 
authorized to commit a person to a MHI for an evaluation and 
appropriate treatment when proceedings are commenced under 
ch. 812. 

Appropriate treatment i s dependent upon the nature of 
the mental incapacity. Mental incapacity may r e s u l t from 
dependency on a chemical substance. Section 125.2(8), The 
Code 1981, defines a person "incapacitated by a chemical 
substance" as a person, who "as a r e s u l t of the use of a 
chemical substance, i s unconscious or has his or her judgment 
otherwise so impaired that he or she i s incapable of r e a l i z i n g 
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and making a r a t i o n a l decision with respect to the need for 
treatment". A d i s t r i c t court could reasonably conclude that 
such a person could not appreciate a criminal charge, under
stand court proceedings, or a s s i s t i n his or her defense. 
Appropriate treatment, then, for such a person would include 
treatment f o r chemical dependency. 

Accordingly, under ch. 812 a court may order a person 
committed to a MHI for substance abuse treatment when i t 
reasonably appears that the defendant i s s u f f e r i n g from a 
mental disorder which i s i n c l u s i v e of dependency on a chemical 
substance. 

V. When A Person Is Ordered To A Mental 
Health I n s t i t u t e Under Chapter 812, The 
Code 1981, Is The County Of Legal 
Settlement Always B i l l e d 80%? Are There 
Circumstances When The B i l l i n g Would Be At 
25% Under The Substance Abuse Program? 

The county of l e g a l settlement i s l i a b l e for the costs 
of a court ordered p s y c h i a t r i c evaluation of a cr i m i n a l 
defendant at a state h o s p i t a l . This conclusion was reached 
i n a p r i o r opinion issued by t h i s o f f i c e , Op.Att'yGen. 
# 79-5-24. 

B i l l i n g s are submitted to a county by the superintendent 
of a state h o s p i t a l pursuant to § 230.20, The Code 1981. 
Section 230.20(5) mandates that "the county s h a l l be b i l l e d 
f o r one hundred percent of the stated charge f o r each patient, 
unless otherwise s p e c i f i e d i n the current appropriation f o r 
support of the state h o s p i t a l s " . The current appropriation 
f o r MHI's i s found i n ch. 8, Laws of the Sixty-Eighth General 
Assembly, 1979 Session. Section Three (3) of that act states 
that the "state mental health i n s t i t u t e s ' d a i l y per diem as 
determined pursuant to section two hundred t h i r t y point twenty 
(230.20) of the Code s h a l l be b i l l e d at eighty percent 
for each f i s c a l year". Thus, under § 230.20(5), as amended, 
counties must be b i l l e d f o r 80 percent of the costs of a 
p s y c h i a t r i c evaluation of a cr i m i n a l defendant at a state 
h o s p i t a l . 

This conclusion, however, i s l i m i t e d to those ch. 812 
commitments that are f o r the purpose of a p s y c h i a t r i c 
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evalution and diagnosis, and for the treatment of mental 
disorders not rela t e d to substance abuse. Commitments for 
treatment of mental disorders stemming from substance abuse 
must be b i l l e d at a d i f f e r e n t rate. The applicable Code 
provision i s § 125.43, The Code 1981. That section reads, 
i n pertinent part, as follows: 

125.43 Funding at mental health i n s t i t u t e s . 
Chapter 230 s h a l l govern the determination 
of the costs and payment f o r treatment 
provided to substance abusers i n a mental 
health i n s t i t u t e under the department of 
s o c i a l services, except that the charges 
s h a l l not constitute a l i e n on any r e a l 
estate owned by persons l e g a l l y l i a b l e 
for support of the substance abusers and 
the d a i l y per diem s h a l l be b i l l e d at 
twenty-five percent. . . . (emphasis added) 

Under § 125.43, treatment provided to a substance 
abuser i n a MHI s h a l l be b i l l e d at the rate of twenty-five 
percent of the t o t a l costs. On the surface, § 125.43 
appears to c o n f l i c t with § 230.20(5) as amended. However, 
related statutes are read i n p a r i materia and the terms of a 
s p e c i f i c statute control over those of a general statute. 
Benger v. General United Group, Inc., 268 N.W.2d 630 (Iowa 
1978); State ex r e l Krupke v. Witowski, 256 N.W.2d 216 (Iowa 
1977). Applying t h i s rule of construction to the issue at 
hand, i t becomes clear that § 125.43, a s p e c i f i c statute on 
the subject of the costs of t r e a t i n g a substance abuser at a 
MHI, p r e v a i l s over § 230.20(5), as amended, a statute 
providing a general scheme for the b i l l i n g of the costs of 
tre a t i n g patients at a mental health i n s t i t u t e . Consequently, 
where a crimi n a l defendants i s committed to a MHI under 
ch. 812 for appropriate treatment stemming from his/her 
dependence on a chemical substance, costs of the treatment 
provided must be b i l l e d to the counties at the ra t e of 
twenty-five percent. 

Accordingly, we conclude that when a person i s ordered 
committed to a MHI under ch. 812 for a p s y c h i a t r i c evaluation 
and/or appropriate treatment r e s u l t i n g from a mental disorder, 
b i l l i n g s to a county must be made at 80 percent of t o t a l 
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costs. In those i s o l a t e d cases where the ch. 812 commitment 
i s for appropriate treatment r e s u l t i n g from chemical depen
dency, b i l l i n g s to the counties must be made at twenty-five 
percent of the t o t a l costs. 

VI. Are D i s t r i c t Courts Free To Commit 
Persons Charged With V i o l a t i n g Section 
321.281 To A Mental Health In s t i t u t e ? 
Persons G u i l t y Of V i o l a t i n g Section 
321.283? 

A. Section 321.281, The Code 1981, p r o h i b i t s the 
operating of a motor vehicle upon the public highways while 
under the influence of an a l c o h o l i c beverage or a drug 
(OMVUI). The statute permits a court to suspend imposition 
of sentence on a person convicted of OMVUI and to commit the 
defendant " f o r treatment of alcoholism or drug addiction or 
dependency to any h o s p i t a l or i n s t i t u t i o n i n Iowa providing 
such treatment". 

House F i l e 2584 amends § 321.281, but i t does not 
change the above-quoted language. Thus, i t remains c l e a r 
that a court may commit a v i o l a t o r of § 321.281 to any 
i n s t i t u t i o n i n Iowa providing treatment f o r alcoholism or 
drug dependency, including a state mental health i n s t i t u t e . 

B. In addition to the power to commit a defendant f o r 
treatment of alcoholism or drug dependency under § 321.281, 
a court may r e f e r the defendant f o r treatment under § 321.283(3), 
The Code 1981. However, under § 321.283(3), a "court may 
r e f e r the defendant f o r treatment at a f a c i l i t y as defined 
i n §§ 125.1 to 125.43 and designated by the d i v i s i o n on 
alcoholism". 

There are two s i g n i f i c a n t d i s t i n c t i o n s between §§ 321.281 
and 321.283(3). They are (1) the court's power under § 321.283(3) 
i s l i m i t e d to the power to r e f e r the defendant f o r treatment, 
not commit, and (2) the court i s l i m i t e d to r e f e r r i n g the 
defendant to a f a c i l i t y as defined by § 125.2, The Code 1981. 

As discussed e a r l i e r , the d e f i n i t i o n of a f a c i l i t y under 
§ 125.2 was amended to include MHI's by H.F. 821. H.F. 821 
became e f f e c t i v e July 1, 1981, and as of that date, courts are 
free to r e f e r defendants to MHI's pursuant to § 321.283(3). 
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VII(A). What Is The F i n a n c i a l Responsibility 
Of The State For Persons Committed To 
Treatment At A Mental Health I n s t i t u t e 
Pursuant To Section 321.281, The Code 1981? 

May These Persons Be Considered State Cases? 
What Is The F i n a n c i a l Responsibility Of 
The County Of Legal Settlement? Does 
§ 321.281 Supersede § 125.43? 

Section 321.281 was amended by H.F. 2584. Section 9 of 
H.F. 2584, i n pertinent part, reads as follows: 

A person committed under t h i s section who 
i s not possessed of s u f f i c i e n t income 
or estate to enable him or her to make 
payment of the costs of such treatment 
i n whole or i n part s h a l l be considered 
a sta-te-pa-t-i-en-t—and —the— costs—of 
treatment s h a l l be paid as provided i n 
section one hundred twenty-five point 
f o r t y - f o u r (125.44) of the Code, 
(emphasis supplied) 

A clear reading of § 9 reveals that an indigent committed 
to a f a c i l i t y under § 321.281 s h a l l be considered a state 
patient. The costs of t r e a t i n g such patient are to be paid 
pursuant to § 125.44. Section 125.44 was amended by § 4 of 
H.F. 2584. That section reads as follows: 

Sec. 4. Section one hundred twenty-five 
point f o r t y - f o u r (125.44), unnumbered 
paragraph one (1), Code 1979, i s amended 
to read as follows: 

The d i r e c t o r may, consistent with the 
comprehensive substance abuse program, 
enter into written agreements with a 
f a c i l i t y as defined i n section 125.2 to 
pay f o r seventy-five percent of the 
cost of the care, maintenance and t r e a t 
ment of a substance abuser, except that 
the state's l i a b i l i t y s h a l l be one hundred 
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percent of the t o t a l cost of care, 
maintenance and treatment when a sub
stance abuser i s a state patient. A l l 
payments for state patients s h a l l be made 
i n accordance with the l i m i t a t i o n s of 
t h i s section. . . . (emphasis supplied) 

Other relevant portions § 125.44 includes unnumbered 
paragraph two (2), which reads as follows: 

The contract may be i n such form and 
contain provisions as agreed upon by 
the p a r t i e s . Such contract s h a l l 
provide that the f a c i l i t y s h a l l admit 
and t r e a t substance abusers regard
l e s s of where they have residence. I f 
one payment f o r care, maintenance, and 
treatment i s not made by the patient or 
those l e g a l l y l i a b l e therefor within 
t h i r t y days a f t e r discharge the payment 
s h a l l be made by the department d i r e c t l y 
to the f a c i l i t y . Payments s h a l l be made 
each month and s h a l l be based upon the 
f a c i l i t y ' s average d a i l y per patient 
charge. Provisions of t h i s section 
s h a l l not perta i n to patients treated 
at the mental health i n s t i t u t e s , 
(emphasis added) 

An analysis of § 4 of H.F. 2584, as i t amends § 125.44, 
purports to make clear that the stat e , through IDSA, i s 
responsible f o r the t o t a l cost of care provided a state patient 
committed under § 321.281 to a f a c i l i t y as defined by § 125.2. 
As previously discussed, that d e f i n i t i o n now includes MHI's. 

Although MHI's are f a c i l i t i e s f o r purposes of § 125.2, 
we cannot conclude that the state i s responsible f o r the t o t a l 
cost of care provided to substance abusers at MHI's. This 
conclusion i s supported by unnumbered paragraph two of § 125.44, 
which states that the "[p]rovisions of th i s s e c t i o n s h a l l not 
per t a i n to patients treated at the mental health i n s t i t u t e s " . 
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Consequently, since § 125.44 does not apply to MHI's, 
th i s issue must be resolved through other statutory authority. 
Said authority i s found i n § 125.43. As discussed i n 
D i v i s i o n V of t h i s Opinion, under § 125.43 as read i n p a r i 
materia with § 230.20(5), the costs of treatment provided to a 
person at a MHI stemming from dependency on a chemical sub
stance must be b i l l e d to the counties at the rate of twenty-five 
percent. We, therefore, conclude that the costs of providing 
treatment to a person committed to a MHI under § 321.281 must 
be b i l l e d to the counties at the rate of twenty-five percent. 

E f f e c t i v e l y , t h i s conclusion states that persons committed 
to a MHI under § 321.2 81 may not be considered to be state 
patients. Under §§ 125.43 and 230.20(5), there i s no authority 
for imposing one hundred percent f i n a n c i a l l i a b i l i t y upon the 
state. And, as already discussed, § 125.44 does not apply to 
persons committed to MHI's under § 321.2 81. 

We conclude, then, that the state i s l i a b l e f o r seventy-
f i v e percent of the costs of providing treatment to a person 

~ committed ~to—a—MHI -under-§—32_-i-2-8-l-,- -and-the--county:_or_Legal 
settlement i s responsible f o r the remaining twenty-five 
percent of the costs. 

In summary, we concude that as of July 1, 1981, state 
mental health i n s t i t u t e s are f a c i l i t i e s as defined by 
§ 125.2, The Code 1981, as amended, and therefore f a c i l i t i e s 
within the meaning of § 125.44, The Code 1981. State mental 
health i n s t i t u t e s are not f a c i l i t i e s within the meaning of 
§ 204.409(2), The Code 1981. Courts are not authorized to 
commit v i o l a t o r s of § 204.401, The Code 1981, to state mental 
health i n s t i t u t e s as they are not f a c i l i t i e s l i c e n s e d by the 
Iowa Department of Substance Abuse. Neither the state nor 
counties w i l l incur any l i a b i l i t y f o r the costs of care and 
treatment provided to- a substance abuser at a state mental 
health i n s t i t u t e i n contravention of § 204.409(2), The Code 1981 
Persons committed to a state mental health i n s t i t u t e i n 
v i o l a t i o n of § 204.409(2) may not be considered to be state 
patients. Chapter 230, The Code 1981 governs the costs of 
treatment provided to a substance abuser at a state mental 
health i n s t i t u t e , and § 204.409(2), The Code 1981, governs the 
costs of providing treatment to a substance abuser under 
§ 204.409(2) at a f a c i l i t y licensed by the Iowa Department of 
Substance Abuse. 
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A court may order a person committed to a state mental 
health i n s t i t u t e f o r substance treatment under ch. 812 when 
i t reasonably appears that the defendant i s s u f f e r i n g from a 
mental disorder, which i s i n c l u s i v e of dependency on a 
chemical substance. Counties must be b i l l e d at the rate of 
eighty percent of the t o t a l costs of treatment provided to a 
person committed to a mental health i n s t i t u t e under ch. 812 
for a p s y c h i a t r i c evaluation and treatment of a mental disorder, 
but only at the rate of twenty-five percent of the t o t a l costs 
where the mental disorder r e s u l t s from substance abuse. 

A court may commit a v i o l a t o r of § 321.281, The Code 1981, 
to any i n s t i t u t i o n i n Iowa providing treatment f o r alcoholism 
or drug dependency, including a state mental health i n s t i t u t e . 
In addition, courts may r e f e r a defendant to a state mental 
health i n s t i t u t e under § 321.283(3), The Code 1981. The 
state i s responsible f o r seventy-five percent of the costs 
of providing treatment to a person committed to a mental health 
i n s t i t u t e under § 321.281, The Code 1981, and the county of 
l e g a l settlement i s responsible f o r the remaining twenty-five 
percent of the costs. Persons committed to a mental health 
i n s t i t u t e under § 321.281 may not be considered to be a state -
patient. 

Sincerely, 

Thomas Mann, J r . 
Assistant Attorney General 

TM/jam 



MENTAL HEALTH: L i a b i l i t y f or the Costs of Treating Substance 
Abusers: Commitment of Substance Abusers to Mental Health 
F a c i l i t i e s . §§ 125.2, 125.13, 125.21, 125.43, 125.44, ch. 135B 
§§ 240.401, 204.409, 229.20, 229.50(3), 229.51, 229.52, 230.1, 
230.2, 230.20(5), 321.281, 321.283(3), and 812.3, The Code 1979 
State mental health i n s t i t u t e s are not f a c i l i t i e s within the 
meaning of § 125.23, The Code 1979, and within the meaning of 
H.F. 2584. Court are not authorized to commit v i o l a t o r s of 
§ 204.401, The Code 19 79, to a mental health i n s t i t u t e as they 
are not f a c i l i t i e s licensed by the Iowa Department of Substance 
Abuse. Neither the state nor the counties w i l l ineur any 
l i a b i l i t y f o r the costs of care and treatment provided to a 
substance abuser at a state mental health i n s t i t u t e i n contra
vention of § 204.409, The Code 1979. Persons committed to a 
state mental health i n s t i t u t e i n v i o l a t i o n of § 204.409 may not 
be considered to be state patients. Chapter 230, The Code 
1979, governs the costs of treatment provided to a substance 
abuser at a state mental health i n s t i t u t e , and § 204.409, The 
Code 1979, s h a l l govern the costs of providing treatment to a 
substance abuser under § 204.409 at a f a c i l i t y l i censed by the 
Iowa Department of Substance Abuse. 

A court may order a person commrtterd— to—a-state—mental 
health i n s t i t u t e for substance treatment under ch. 812 when .. 
i t reasonably appears that the defendant i s s u f f e r i n g from a 
mental disorder which i s i n c l u s i v e of dependency on a chemical 
substance. Counties must be b i l l e d at the rate of eighty 
percent of the t o t a l costs of treatment provided to a person 
committed to a mental health i n s t i t u t e under ch. 812 for a 
p s y c h i a t r i c evaluation and treatment of a mental disorder, but 
only at the rate of twenty-five percent of the t o t a l costs 
where the mental disorder r e s u l t s from substance abuse. 

A court may commit a v i o l a t o r of § 321.281, The Code 1979, 
to any i n s t i t u t i o n i n Iowa providing treatment for alcoholism 
or drug dependency, including a state mental health i n s t i t u t e . 
Courts are not free to commit a person to a mental health 
i n s t i t u t e under § 321.283(3), The Code 1979, but instead must 
r e f e r patients to a f a c i l i t y l i c e n s e d and approved by the Iowa 
Department of Substance Abuse. The state i s responsible f o r 
seventy-five percent of the costs of providing treatment to a 
person committed to a mental health i n s t i t u t e under § 321.281, 
The Code 1979, and the county of l e g a l settlement i s responsibl 
for the remaining twenty-five percent of the costs. Persons 
committed to a mental health i n s t i t u t e under § 321.281 may not 
be considered to be a state patient. (Mann to Reagan, Director 
of Department of Social Services) 81-7-3 (L) 
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-Eif-th-E-loor 
Hoover State O f f i c e Building 
L O C A L 

Dear Commissioner Reagen: 

You requested an opinion of the Attorney General on the 
impact of Chapter 1003, Laws of the Sixty-Eighth General 
Assembly, 1980 Session (hereinafter H.F. 2584), on the 
r e s p o n s i b i l i t y of counties to pay f o r treatment provided to 
substance abuse patients at state mental health f a c i l i t i e s . 
S p e c i f i c a l l y , you ask the following questions: 

1. Are State Mental Health I n s t i t u t e s 
" f a c i l i t i e s " as that term i s used 
i n H.F. 2584? 

2. Are D i s t r i c t Courts free to commit persons 
g u i l t y of v i o l a t i n g Section 204.401, the 
Code 1979, to a mental health i n s t i t u t e ? 

3. What i s the f i n a n c i a l r e s p o n s i b i l i t y 
of the state f o r persons committed to 
a mental health i n s t i t u t e f o r substance 
abuse under 204.409? The r e s p o n s i b i l i t y 
of the county? Can these persons so 
committed be considered state cases? 
Does Section 204.409, supersede Section 
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125.43, the Code 1979, which places 
f i n a n c i a l r e s p o n s i b i l i t y with the 
county of l e g a l settlement? 

Under Chapter 812, the Code 1979, 
courts may order a person detained i n 
a mental health i n s t i t u t e . Some cou<t 
orders also specify substance abuse 
treatment. Section 230.20, the Code 
1979, requires that we b i l l f or the 
person's care bv program. The b i l l i n g 
f o r a l l programs except substance abuse 
i s at 80% of cost. The substance abuse 
program i s b i l l e d at 25% of the cost. 

4. May a Court order substance abuse 
treatment when a person i s ordered 
detained under Chapter 812, the Code 
1979? Under what conditions can sub
stance abuse treatment be ordered? 

A D i s t r i c t Court may also under 
Section 321.281, the Code 1979, 
commit a person to a h o s p i t a l f o r 
treatment. 

5. When a person i s ordered to a 
mental health i n s t i t u t e under Chapter 
812, the Code 1979, i s the county 
of l e g a l settlement always b i l l e d 
80%? Are there any circumstances 
when the b i l l i n g would be at 25% 
under the substance abuse program? 

6. Are D i s t r i c t Courts free to commit 
persons charged with v i o l a t i n g 
Section 321.281, the Code 1979, to 
a mental health i n s t i t u t e ? Persons 
g u i l t y of v i o l a t i n g Section 321.281? 

7. What i s the f i n a n c i a l r e s p o n s i b i l i t y 
of the state f o r persons committed 
to treatment at a mental health 
i n s t i t u t e pursuant to Section 321.281, 
the Code 1979? May these persons be 
considered state cases? What i s the 
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f i n a n c i a l r e s p o n s i b i l i t y of the county 
of l e g a l settlement? Does Section 
321.281 supersede Section 125.43, 
the Code 1979 which places f i n a n c i a l 
r e s p o n s i b i l i t y with the county of l e g a l 
settlement? 

House F i l e 2584, i n pertinent parts, amends sections of 
the Iowa Code that provide options f o r the treatment of 
substance abusers, including ch. 125, the statute that 
provides a comprehensive l e g i s l a t i v e scheme for the treatment 
and r e h a b i l i t a t i o n of persons s u f f e r i n g from chemical dependence. 
Your s p e c i f i c questions about H.F. 2584 are answered as 
follows i n the order presented. 

I. Are State Mental Health Institutes " F a c i l i t i e s " 
As That Term Is Used In H.F. 2584? 

House F i l e 2584 uses the term " f a c i l i t y " i n several of 
i t s provisions. The relevant provisions are as"follows: 

Sec. 4. Section one hundred twenty-five 
point forty-four (125.44), unnumbered 
paragraph one (1), Code 1979, i s amended 
to read as follows: 

The d i r e c t o r may, consistent with the 
comprehensive substance abuse program, 
enter into written agreements with a 
f a c i l i t y as defined i n section 125.2 , . . 

Sec. 7. Section two hundred four po">nt 
four hundred nine (204.409), subsection 
two (2), Code 1979, i s amended to read 
as follows: 

2. Whenever the court f i n d s that a 
person who i s charged with a v i o l a t i o n 
of section 204.401 and who consents 
thereto, or who has entered a plea of 
g u i l t y to or been found g u i l t y of a 
v i o l a t i o n of said that section, and 
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who i s addicted to, dependent upon, 
or a chronic abuser of any con t r o l l e d 
substance and that such person w i l l 
be aided by proper medical treatment 
and r e h a b i l i t a t i v e services, i t may 
order that he the person be committed 
as an i n - p a t i e n t or out-patient to a 
f a c i l i t y app_eved licensed by the state "** 
department of health substance abuse 
fo r stteh medical treatment and r e h a b i l 
i t a t i v e services . . . . 

From the above two provisions i t i s cl e a r that the term 
" f a c i l i t y " i s defined i n two d i f f e r e n t ways under H.F. 2584. 
Section 4 of H.F. 25 84, which amends § 125.44, The Code 
1979, r e f e r s to a f a c i l i t y as i t i s defined by § 125.2, The 
Code 1979. Section 125.2 defines the term " f a c i l i t y " as 
follows: 

2. " F a c i l i t y " means a h o s p i t a l , 
i n s t i t u t i o n , d e t o x i f i c a t i o n center, 
or i n s t a l l a t i o n providing care, 
maintenance and treatment for 
substance abusers and licensed by 
the department under section 12 5.13. 

Section 125.13 reads as follows: 

1. Except as provided i n subsection 2 
of t h i s section, a person may not 
maintain or conduct any chemical 
substitutes or antagonists program,, 
r e s i d e n t i a l program or nonresidential 
outpatient program, the primary purpose 
of which i s the treatment and r e h a b i l i 
t a t i o n of substance abusers without 
having f i r s t obtained a written l i c e n s e 
for the program from the department. 
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2. The li c e n s i n g requirements of t h i s 
chapter, except the requirements imposed 
by section 125.21, s h a l l not apply to 
any of the following: 

a. Hospitals providing any care or 
treatment to substance abusers required »-
on January 1, 197 8, by other provisions 
of law to be licensed. 

The goal i n construing a statute i s to ascertain the 
l e g i s l a t i v e i n t e n t and, i f possible, give i t e f f e c t . Doe v. 
Ray, 251 N.W.2d 496 (Iowa 1977). In doing so, one must 
look to what the l e g i s l a t u r e said, rather than what i t might, 
have or should have said. K e l l y v. Brewer, 239 N.W.2d 109 
(Iowa 1976); Steinbeck v. Iowa D i s t r i c t Court, 224 N.W.2d 
469 (Iowa 1974). In statutory construction, one must seek 
a -me anirig—which-—i s—bo th—-r eas enabi-e—and—logical- and — t r y — t o 
avoid r e s u l t s which are strained, absurd, or extreme. State 
v. Berry, 247 N.W.2d 263 (Iowa 1976). Statutes r e l a t i n g to 
the same subject matter must be read i n p a r i materia and 
read i n l i g h t of t h e i r common purpose and intent. Wonder 
L i f e Company v. Liddy, 207 N.W.2d 27 (Iowa 1973). 

Applying these p r i n c i p l e s to the issues at hand, i t 
becomes c l e a r that the " f a c i l i t i e s " r e f e r r e d to i n § 4 of 
H.F. 2584 are f a c i l i t i e s as defined by § 125.2, The Code 
1979. Section 125.2 defines a f a c i l i t y as an i n s t i t u t i o n 
which provides treatment to substance abusers and i s licensed 
by the Iowa Department of Substance Abuse (hereinafter 
IDSA). State mental health i n s t i t u t e s are not licensed by 
IDSA, but instead are hospitals that are excepted from the 
§ 125.13 l i c e n s i n g requirements because they were required on 
January 1, 197 8, to be licensed by the Iowa Department of 
Health pursuant to ch. 135B, The Code 1977. Op.Att'yGen. 
# 79-5-31. Further, they do not provide chemical substitute 
or antagonists treatment programs referred to i n § 125.21 so 
as to cause them to f a l l within the l i c e n s i n g requirement of 
§ 125.13. Id. I t follows, then, that since state mental 
health i n s t i t u t e s are not licensed by IDSA pursuant to § 125.13, 
they are not f a c i l i t i e s as defined by § 125.2, and correspondingly, 
not f a c i l i t i e s as referred to i n Section 4 of H.F. 2584. 

The same conclusion must be reached with respect to 
§ 7 of H.F. 2584. Section 7 amends § 204.409, The Code 1979, 
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the statute that permits a court to place a person convicted 
of possessing a controlled substance on probation, and 
further permits the court to commit the person to a f a c i l i t y 
for treatment where the said person i s "addicted to, dependent 
upon, or a chronic abuser of any con t r o l l e d substance". The 
clea r language of § 7 authorizes the court to commit the 
person "to a f a c i l i t y licensed by the state department of 
substance abuse". As previously discussed, state mental 
health i n s t i t u t e s are not licensed by IDSA. Accordingly, 
they are not f a c i l i t i e s f o r purposes of § 7 of H.F. 2584. 

Although we have concluded that state mental health 
i n s t i t u t e s are not f a c i l i t i e s f o r purposes of H.F. 2584, the 
conclusion i n no way implies that mental health i n s t i t u t e s 
are s t a t u t o r i l y precluded from applying f o r and rec e i v i n g a 
license from IDSA so as to become a f a c i l i t y within the 
meaning of § 125.2. 1/ 

I I . Are D i s t r i c t Courts Free To Commit 
Persons G u i l t y Of V i o l a t i n g § 204.401, The 
Code 1979, To A Mental Health I n s t i t u t e ? 

As discussed i n D i v i s i o n I of t h i s opinion, persons 
convicted of v i o l a t i n g § 204.401, The Code 1979, may be 
placed on probation and committed to a f a c i l i t y licensed by 
IDSA pursuant to § 204.409 as amended by § 7 of H.F. 2584. 
Since state mental health i n s t i t u t e s (hereinafter MHI's) are 
not licensed by IDSA, courts are not authorized to commit 
v i o l a t o r s of § 204.401 to such an i n s t i t u t i o n . 

III.(A) What Is The F i n a n c i a l R e s p o n s i b i l i t y 
Of The State For Persons Committed To A 
Mental Health I n s t i t u t e For Substance Abuse 
Under § 204.409? 

1/ Note that the d e f i n i t i o n of the term " f a c i l i t y " 
under the mental health code, § 229.50(3), The Code 1979, 
i s the same as the d e f i n i t i o n contained i n § 125.2, The 
Code 197 9. Courts, then, cannot commit persons to a mental 
health i n s t i t u t e for substance abuse under §§ 229.51 and 
229.52, The Code 1979. 
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As discussed i n D i v i s i o n II of t h i s Opinion, there i s 
no statutory authority f o r a court to commit a person to a 
sta4&e mental health i n s t i t u t e pursuant to § 204. 409, as 
amended by § 7 of H.F. 2584. Both the courts and mental 
health i n s t i t u t e s are bound by l e g i s l a t i v e pronouncements i n 
t h i s regard. Iowa Department of S o c i a l Services v. B l a i r , 
294 N.W.2d 567 (Iowa 1980). Accordingly, where statutory 
conditions are not met, the state incurs no l i a b i l i t y f o r 
the costs of care and treatment of a substance abuser. 
Op.Att'y Gen. # 79-10-12; 1975 Op.Att'yGen. 210, 211. 

(B) What Is The County's F i n a n c i a l 
Responsibility For Persons Committed To 
A Mental Health I n s t i t u t e Under § 204.409? 

Like our conclusion i n D i v i s i o n 3(A) above, we r e i t e r a t e 
-that—the d i s t r i c t courts cannot impose the remedy of committing 
a person to a MHI i n v i o l a t i o n of a statute. ~B la""»' r . Therefore", 
the county w i l l incur no l i a b i l i t y where the statute i s 
ignored. Op.Att'yGen. # 79-10-12; 1975 Op.Att'yGen. 210. 

C. Can These Persons So Committed Be 
Considered State Cases? 

Section 7 of H.F. 2584, as i t amends § 204.409, reads 
i n pertinent part as follows: 

A person committed under t h i s subsection 
who i s not possessed of s u f f i c i e n t 
income or estate to enable him or her 
to make payment of the costs of such 
treatment i n whole or i n part s h a l l be 
considered a state patient and the costs 
of treatment s h a l l be paid as provided 
i n section one hundred twenty-five point 
forty-four (125.44) of the Code . . . 
(emphasis supplied) 

State cases or state patients as defined by § 7 r e f e r s 
to those persons committed under § 7 who are incapable of paying 
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for the costs of t h e i r care at a Section 7 " f a c i l i t y " . 
As previously discussed i n D i v i s i o n I of th i s Opinion, a 
Section 7 " f a c i l i t y " i s a f a c i l i t y licensed by IDSA. 
Consequently, a person "committed under t h i s subsection" 
i s a person committed to a f a c i l i t y licensed by IDSA. Such 
a person, i f indigent, may be considered to be a state 
patient thereby imposing f i n a n c i a l costs upon the sta t e . 

On the other hand, Section 7 does not authorize a 
commitment to a MHI. Accordingly, any person committed to 
a MHI i n contravention of Section 7 cannot be said to be 
committed under that section. They, therefore, cannot be 
considered state patients. Op.Att'yGen. # 79-10-12. 

D. Does Section 204.409 Supersede Section 
125.43, The Code 1979, Which Places F i n a n c i a l 
R e s p o n s i b i l i t y With The County Of A 
Patient's Legal Settlement? 

Section 125.43, The Code 1979, provides that "Chapter 
230 s h a l l govern the determination of the costs and payment 
for treatment provided to a substance abuser i n a mental 
health i n s t i t u t e " . As previously discussed, § 204.409, as 
amended by H.F. 25 84, r e l a t e s to the costs of care and 
treatment provided to a substance abuser at a f a c i l i t y 
licensed by IDSA. Since these two statutes r e l a t e to 
d i f f e r e n t subjects, neither supplants the other. Where 
there are no c o n f l i c t s i n statutes and the terms are unambi
guous, there i s no room fo r construction. Hartman v. Merged 
Area VI Community College, 270 N.W.2d 822 (Iowa 1978); 
Iowa National I n d u s t r i a l Loan Company v. Iowa State Department 
of Revenue, 224 N.W.2d. 437 (Iowa 1974). Accordingly, ch. 
230 w i l l continue to govern the costs of treatment provided 
to substance abusers at MHI's and § 204.409 w i l l apply to 
f a c i l i t i e s l i censed by IDSA. 

IV. May A Court Order Substance Abuse 
Treatment When A Person Is Ordered 
Detained Under Chapter 812, The Code 
1979? Under What Conditions Can Sub
stance Abuse Treatment Be Ordered? 
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Under ch. 812, a person charged with or convicted of a 
crime may be ordered committed to the custody of the Depart
ment of S o c i a l Services when i n the opinion of the d i s t r i c t 
coirpst " i t reasonably appears that the defendant i s s u f f e r i n g 
from a mental disorder which prevents him or her from 
appreciating the charge, understanding the proceedings, or 
a s s i s t i n g e f f e c t i v e l y i n the defense". § 812.3, The Code 
1979. Such commitment may be for an evaluation and. appropriate 
treatment. Statutory authority f o r t h i s conclusion i s found 
both i n ch. 812 and § 229.20, The Code 1979. Section 
229.20(2), as i t af f e c t s t h i s conclusion, reads as follows: 

2. Whe™ a proceeding under section 229.6 
and succeeding sections of t h i s chapter 
a r i s e s under sections 783.5 or 789.8, 
and the respondent through his attorney 
waives the hearina otherwise required by 
section 229.12, the court may immediately 
.order -the resp.ondent -placed -in_a_ho.spit.al_ 
f o r a complete p s y c h i a t r i c evaluation and 
appropriate treatment, pursuant to 
section 229.13. . . .(emphasis added). 

C l e a r l y the language of § 229.20 authorizes the court to 
commit a person to a MHI for an evaluation and appropriate 
treatment when proceedings are commenced under §§ 783.5 or 
789.8, The Code 1975. Both §§ 783.5 and 789.8 were repealed 
by the c r i m i n a l law r e v i s i o n of 1976, ch. 1245, Laws of the 
Sixty-Sixth General Assembly, 1976 Session, and r e - c o d i f i e d 
as present ch. 812 of the Code. Thus, the reference to 
§§ 783.5 and 789.8 i n § 229.20 i s e f f e c t i v e l y a reference to 
ch. 812. The r e s u l t i s that under § 22 9.20 a court i s 
authorized to commit a person to a MHI f o r an evaluation and 
appropriate treatment when proceedings are commenced under 
ch. 812. 

Appropriate treatment i s dependent upon the nature of 
the mental incapacity. Mental incapacity may r e s u l t from 
dependency on a chemical substance. Section 125.2(8), The 
Code 1979, defines a person "incapacitated by a chemical 
substance" as a person, who "as a r e s u l t of the use of a 
chemical substance, i s unconscious or has his or her judgment 
otherwise so impaired that he or she i s incapable of r e a l i z i n g 
and making a r a t i o n a l decision with respect to the need for 
treatment". A d i s t r i c t court could reasonably conclude that 

http://-in_a_ho.spit.al_
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such a person could not appreciate a criminal charge, 
understand court proceedings, or a s s i s t i n his or her defense. 
Appropriate treatment, then, for such a person would include 
treatment for chemical dependency. 

Accordingly, under ch. 812 a court may order a person 
committed to a MHI f o r substance abuse treatment when i t 
reasonably appears that the defendant i s sufferin<J"**from a 
mental disorder which i s i n c l u s i v e of dependency on a chemical 
substance. 

V. When A Person Is Ordered To A Mental 
Health I n s t i t u t e Under Chapter 812, The 
Code 1979, Is The County Of Legal 
Settlement Always B i l l e d 80%? Are There 
Circumstances When The B i l l i n g Would Be At 
25% Under The Substance Abuse Program? 

The county of l e g a l settlement i s l i a b l e f o r the costs 
of a court ordered p s y c h i a t r i c evaluation of a cr i m i n a l 
defendant at a state h o s p i t a l . This conclusion was reached 
i n an opinion issued by t h i s o f f i c e , Op.Att'yGen. 
# 79-5-24,, i n which i t was reasoned that the import of 
§§ 230.1 and 230.2, The Code 1979, i s that the county of 
l e g a l settlement i s l i a b l e f o r the costs involved i n a 
court-ordered p s y c h i a t r i c evaluation at a state h o s p i t a l . 

B i l l i n g s are submitted to a county by the superintendent 
of a state h o s p i t a l pursuant to § 230.20, The Code 1979. 
Section 230.20(5) mandates that "the county s h a l l be b i l l e d 
f o r one hundred percent of the stated charge f o r each patient, 
unless otherwise s p e c i f i e d i n the current appropriation for 
support of the state h o s p i t a l s " . The current appropriation 
for MHI's i s found i n ch. 8, Laws of the Sixty-Eighth General 
Assembly, 1979 Session. Section Three (3) of that Act 
states that the "state mental health i n s t i t u t e s ' d a i l y per 
diem as determined pursuant to section two hundred t h i r t y 
point twenty (230.20) of the Code s h a l l be b i l l e d at eighty 
percent f o r each f i s c a l year". Thus, under § 230.20(5), as 
amended, counties must be b i l l e d f o r 80 percent of the costs 
of a p s y c h i a t r i c evaluation of a cr i m i n a l defendant at a 
state h o s p i t a l . 
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This conclusion, however, i s li m i t e d to those ch. 812 
commitments that are for the purpose of a ps y c h i a t r i c 
evaluation and diagnosis, and for the treatment of mental 
disorders not rela t e d to substance abuse. Commitments for 
treatment of mental disorders stemming from substance abuse 
must be b i l l e d at a d i f f e r e n t rate. The applicable Code 
provision i s § 125.43, The Code 1979. That section reads, 
i n pertinent part, as follows: 

125.43 Funding at mental health 
i n s t i t u t e s . Chapter 230 s h a l l govern 
the determination of the costs and 
payment for treatment provided to 
substance abusers i n a mental health 
i n s t i t u t e under the department of 
s o c i a l services, except that the 

. charges s h a l l not constitute a l i e n 
on any r e a l estate owned by persons 
1 eg„al ly_ _1 iab_l e_f̂ -Qr__s.up_p_o.r_t__of _ _th e 
substance abuser and the d a i l y per 
diem s h a l l be b i l l e d twenty-five 
percent. . . . (emphasis added) 

Under § 125.43, treatment provided to a substance 
abuser i n a MHI s h a l l be b i l l e d at the rate of twenty-five 
percent of the t o t a l costs. On the surface, § 125.43 
appears to c o n f l i c t with § 230.20(5) as amended. However, 
rela t e d statutes are read i n p a r i materia and the terms of a 
s p e c i f i c statute control over those of a general statute. 
Benger v.General United Group, Inc. , 268 N.W.2d 630 (Iowa 
1978); State ex r e l Krupke v. Witowski, 256 N.W.2d 216 (Iowa 
1977). Applying t h i s r u l e of construction to the issue at 
hand, i t becomes clear that § 125.43, a s p e c i f i c statute on 
the subject of the costs of trea t i n g a substance abuser at a 
MHI, p r e v a i l s over § 230.20(5), as amended, a statute 
providing a general scheme for the b i l l i n g of the costs of 
tre a t i n g patients at a mental health i n s t i t u t e . Consequently, 
where a cri m i n a l defendant i s committed to a MHI under 
ch. 812 for appropriate treatment stemming from his/her 
dependency on a chemical substance, costs of the treatment 
provided must be b i l l e d to the counties at the rate of 
twenty-^five percent. 

Accordingly, we conclude that when a person i s ordered 
committed to a MHI under ch. 812 f o r a p s y c h i a t r i c evaluation 
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and/or appropriate treatment r e s u l t i n g from a mental disorder, 
b i l l i n g s to a county must be made at 80 percent of t o t a l 
costs. In those i s o l a t e d cases where the ch. 812 commitment 
i s . ^ o r appropriate treatment r e s u l t i n g from chemical depen
dency, b i l l i n g s to the counties must be made at twenty-five 
percent of the t o t a l costs. 

VI. Are D i s t r i c t Courts Free To Commit 
Persons Charged With V i o l a t i n g Section 
321.2 81, The Code 1979, To A Mental 
Health I n s t i t u t e ? Persons Gui l t y Of 
V i o l a t i n g Section 321.283? 

A. Section 321.281, The Code 1979, p r o h i b i t s the 
operating of a motor ve h i c l e upon the public highways while 
under the influence of an a l c o h o l i c beverage or a drug 
(OMVUI). The statute permits a court to suspend imposition 
of sentence on a person convicted of OMVUI and to commit the 
defendant "for treatment of alcoholism or drug ad d i c t i o n or 
dependency to any h o s p i t a l or i n s t i t u t i o n i n Iowa providing 
such treatment". 

House F i l e 2584 amends § 321.281, but i t does not 
change the above quoted language. Thus, i t remains cl e a r 
that a court may commit a v i o l a t o r of § 321.2 81 to any 
i n s t i t u t i o n i n Iowa providing treatment for alcoholism or 
drug dependency, including a state mental health i n s t i t u t e . 

B. In addition to the power to commit a defendant for 
treatment of alcoholism or drug dependency under § 321.281, 
a court may r e f e r the defendant f o r treatment under § 321.283(3), 
The Code 1979. However, under § 321.283(3), a "court may 
r e f e r the defendant f o r treatment at a f a c i l i t y as defined 
i n §§ 125.1 to 125.43 and designated by the d i v i s i o n on 
alcoholism". 

There are two s i g n i f i c a n t d i s t i n c t i o n s between §§ 321.281 
and 321.283(3). They are: (1) the court's power under 
§ 321.283(3) i s l i m i t e d to the power to re f e r the defendant 
for treatment, not commit, and (2) the court i s l i m i t e d to 
r e f e r r i n g the defendant to a f a c i l i t y licensed and approved 
by IDSA. Accordingly, we conclude that courts are not free 
to commit defendants to a MHI under § 321.283(3). Op.Att'yGen. 
# 79-10-12. 
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VII.(A) What Is The F i n a n c i a l Responsibility 
Of The State For Persons Committed To 
Treatment At A Mental Health I n s t i t u t e 
Pursuant To Section 321.281, The Code 1979? 
May These Persons Be considered State Cases? 
What Is The F i n a n c i a l Responsibility Of 
The County Of Legal Settlement? Does ,̂ 
§ 321.281 Supersede § 125.43? 

Section 321.281 was amended by H.F. 2584. Section 9 of 
H.F. 2584, i n pertinent part, reads as follows: 

A person committed under t h i s section who 
i s not possessed of s u f f i c i e n t income 
or estate to enable him or her to make 
payment-of the costs of such treatment 
in-whole—or—in—part— sh.all._ be. _c_on s idered 
a state patient and the costs of 
treatment s h a l l be paid as provided i n 
section one hundred twenty-five point 
f o r t y - f o u r (125.44) of the Code, 
(emphasis supplied) 

A c l e a r reading of § 9 reveals that an indigent committed 
to a f a c i l i t y under § 321.281 s h a l l be considered a state 
patient. The costs of t r e a t i n g such patient are to be paid 
pursuant to § 125.44. Section 125.44 was amended by § 4 of 
H.F. 2584. That section reads as follows: 

Sec. 4. Section one hundred twenty-five 
point f o r t y - f o u r (125.44), unnumbered 
paragraph one (1), Code 1979, i s amended 
to read as follows: 

The d i r e c t o r may, consistent with the 
comprehensive substance abuse program, 
enter into written agreements with a 
f a c i l i t y as defined i n section 125.2 to 
pay f o r seventy-five percent of the 
cost of the care, maintenance and t r e a t 
ment of a substance abuser, except that 
the state's l i a b i l i t y s h a l l be one hundred 
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percent of the t o t a l cost of care, 
maintenance and treatment when a substance 
abuser i s a state patient. A l l payments 

: ^ a . - f o r state patients s h a l l be made i n 
accordance with the l i m i t a t i o n s of t h i s 
section. . . . (emphasis supplied) 

Other relevant portions of § 125.44 includes unnumbered 
paragraph two (2), which reads as follows: 

The contract may be i n such form and 
contain provisions as agreed upon by 
the p a r t i e s . Such contract s h a l l 
provide that the f a c i l i t y s h a l l admit 
and t r e a t substance abusers regard
less of where they have residence. I f 
one payment for care, maintenance, and 
treatment i s not made by the patient or 
those l e g a l l y l i a b l e therefor within 
t h i r t y days a f t e r discharge the payment 
s h a l l be made by the department d i r e c t l y 
to the f a c i l i t y . Payments s h a l l be made 
each month and s h a l l be based upon the 
f a c i l i t y ' s average d a i l y per patient 
charge. Provisions of t h i s section 
s h a l l not pertain to patients treated 
at the mental health i n s t i t u t e s , 
(emphasis added) 

An analysis of § 4 of H.F. 2584 as i t amends § 125.44 
makes i t c l e a r that the state, through IDSA i s responsible 
fo r the t o t a l cost of care provided a state patient committed 
under § 321.281 to a f a c i l i t y that i s licensed by IDSA. This 
f i n a n c i a l l i a b i l i t y , however, does not extend to those cases 
i n which the patient i s committed to a MHI, f o r the cle a r 
language of § 4 l i m i t s i t a p p l i c a b i l i t y to f a c i l i t i e s as 
defined by § 125.2. As previously discussed, MHI's are not 
f a c i l i t i e s as defined by § 125.2. This conclusion i s 
supported by unnumbered paragraph two of § 125.44, which 
states that the "[p]rovisions of t h i s section s h a l l not 
pertain to patients treated at the mental health i n s t i t u t e s " . 
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Consequently, t h i s issue must be resolved through other 
statutory authority. Said authority i s found i n § 125.43. 
As discussed i n D i v i s i o n V of t h i s Opinion, under § 125.43 
as :3*ead i n p a r i materia with § 230. 20 (5), the costs of 
treatment provided to a person at a MHI stemming from depen
dency on a chemical substance must be b i l l e d to the counties 
at the rate of twenty-five percent. We, therefore, conclude 
that the costs of providing treatment to a person 'committed 
to a MHI under § 231.281 must be b i l l e d to the counties at 
the rate of twenty-five percent. 

E f f e c t i v e l y , t h i s conclusion states that persons 
committed to a MHI under § 321.281 may not be considered to 
be state patients. Under §§ 125.43 and 230.20(5), there i s 
no authority f o r imposing one hundred percent f i n a n c i a l 
l i a b i l i t y upon the state. And, as already discussed, 
§ 125.44 does not apply to persons committed to MHI's under 
§ 321.281. 

We~c'rt„c_u'de,~th"eTr7—thatrTth:e— state " i s " l i a b l e " f o r seventy-
f i v e percent of the costs of providing treatment to a person 
committed to a MHI under § 321.281, and the county of l e g a l 
settlement i s responsible f o r the remaining twenty-five 
percent of the costs. 

SUMMARY 

In summary, we conclude that state mental health i n s t i t u t e s 
are not f a c i l i t i e s within the meaning of § 125.23, The Code 
1979, and within the meaning of H.F. 2584. Courts are not 
authorized to commit v i o l a t o r s of § 204.401, The Code 1979, 
to a mental health i n s t i t u t e as they are not f a c i l i t i e s 
licensed by the Iowa Department of Substance Abuse. Neither 
the state nor the counties w i l l incur any l i a b i l i t y f o r the 
costs of care and treatment provided to a substance abuser 
at a state mental health i n s t i t u t e i n contravention of 
§ 204.409, The Code 1979. Persons committed to a state 
mental health i n s t i t u t e i n v i o l a t i o n of § 20 4.40 9 may not be 
considered to be state patients. Chapter 230, The Code 
1979, governs the costs of treatment provided to a substance 
abuser at a state mental health i n s t i t u t e , and § 204.409, 
The Code 1979, s h a l l govern the costs of providing treatment 
to a substance abuser under § 204.409 at a f a c i l i t y l i c e n s e d 
by the Iowa Department of Substance Abuse. 
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A court may order a person committed to a state mental 
health i n s t i t u t e f or substance treatment under ch. 812 when 
i t reasonably appears that the defendant i s s u f f e r i n g from a 
mental disorder which i s i n c l u s i v e of dependency on a 
chemical substance. Counties must be b i l l e d at the rate of 
eighty percent of the t o t a l costs of treatment provided to a 
person committed to a mental health i n s t i t u t e under ch. 812 
for a p s y c h i a t r i c evaluation and treatment of a mental 
disorder, but only at the rate of twenty-five perc&nt of the 
t o t a l costs where the mental disorder r e s u l t s from substance 
abuse. 

A court may commit a v i o l a t o r of § 321.2 81, The Code 
1979, to any i n s t i t u t i o n i n Iowa providing treatment for 
alcoholism or drug dependency, including a state mental 
health i n s t i t u t e . Courts are not free to commit a person to 
a mental health i n s t i t u t e under § 321.283(3), The Code 1979, 
but instead must ref e r patients to a f a c i l i t y licensed and 
approved by the Iowa Department of Substance Abuse. The 
state i s responsible f o r seventy-five percent of the costs 
of providing treatment to a person committed to a mental 
health i n s t i t u t e under § 321.281, The Code 1979, and the 
county of l e g a l settlement i s responsible for the remaining 
twenty-five percent of the costs. Persons committed to a 
mental health i n s t i t u t e under § 321.281 may not be con
sidered to be a state patient. 

Sincerely, 

Thomas Mann, J r . 
Assistant Attorney General 

TM/jam 



COUNTIES AND COUNTY OFFICERS: SOLID WASTE DISPOSAL COMMISSIONS: 
§§ 23.1, 23.18, 28E.4, 28E.5, 332.7, 384.95, 453.1, 455B.76, 
The Code 1981 and Senate F i l e 130, 69th G.A., 1981 Session 

^ §§340 and 1001. There i s no requirement that a contract, 
entered into by a county s o l i d waste commission be l e t 
pursuant to public b i d procedures. A current contract can 
be renewed or renegotiated without public bidding. (Fortney to 
Fisher, Webster County Attorney 7/2/81) 81-7-2 (L) 

Monty L. Fisher 
Webster County Attorney 
Courthouse 
Ft. Dodge, Iowa 50501 

Dear Mr. Fisher: 

You—hav-e—r-aquas±ed_-an opinion of the Attorney General 
regarding the necessity of employing public bidding pro
cedures i n the context of a s o l i d waste disposal project 
contract. E s s e n t i a l l y , you are concerned with the propriety 
of extending or renewing the current contract without the 
u t i l i z a t i o n of bid procedures. Your l e t t e r set f o r t h i n 
great d e t a i l the facts giving r i s e to your inquiry. We here 
set f o r t h only those facts we deem pertinent to the discussion 
which follows. 

The Webster County S o l i d Waste Commission was created 
by way of a Chapter 28E agreement among Webster County, the 
C i t y of Fort Dodge and the other towns i n the county, The 
Commission operates a sanitary waste disposal s i t e as required 
by § 455B.76 which provides that: 

Every c i t y and county of this state s h a l l 
provide for the establishment and opera
t i o n of a sanitary disposal project f o r 
f i n a l disposal of s o l i d waste by i t s r e s i 
dents not l a t e r than July 1, 1975. 
Sanitary disposal projects may be established 

— either separately or through cooperative 
e f f o r t s f o r the j o i n t use of the p a r t i c i p a t 
ing public agencies as provided by law. 
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C i t i e s and counties may execute with p u b l i c 
and private agencies contracts, leases, or 
other necessary instruments, purchase land 
and do a l l things necessary not prohibited 
by law for the c o l l e c t i o n of s o l i d waste, 
establishment and operation of sanitary d i s -
posal projects, and general administration 
of the same. Any agreement executed with a 
private agency f o r the operation of a sanitary 
disposal project s h a l l provide f o r the post
ing of a s u f f i c i e n t surety bond by the-private 
agency conditioned upon the f a i t h f u l per
formance of the agreement. [Emphasis supplied.] 

The Commission has been operating the project by way 
of a contract with a private party. This party i s responsible 
for regulating dumping and compacting of waste, as well as 
covering over the waste so that the s i t e may be reclaimed. 
The current contract, which w i l l shortly expire, was l e t by 
way of public bidding procedures. The duration of the contract 
was premised on the assumption that t h i s would be the l a s t year 
the s i t e i s u t i l i z e d . As i t now appears that the s i t e may be 
u t i l i z e d for a number of future years, the Commission i s 
interested i n extending the term of the contract and renegotiat
ing c e r t a i n terms. (We note that both the b i d s p e c i f i c a t i o n s 
and the contract i t s e l f provide for extension of the contract 
term.) Your inquiry i s whether the renewal of the contract 
may be accomplished without the l e t t i n g of p u b l i c bids. 

You point out that "the project does not involve the 
construction of any b u i l d i n g or structure on the s i t e . However, 
the project does involve i n i t i a l s i t e preparation and the 
c a r e f u l l y planned construction of l i f t s to f i l l a mined out 
area with a l t e r n a t i n g layers of waste and cover material. I t 
also involves the construction and maintenance of roads within 
the boundaries of the s i t e f o r the use of persons bringing 
waste to the disposal area on the s i t e and for the use of the 
contractor to move excavated cover material from s o i l borrow 
areas on the s i t e to the disposal area. For a number of years 
a f t e r the s i t e i s f i l l e d and disposal operations cease, the 
project w i l l include the f i n i s h e d contouring, seeding and sub
sequent maintenance of the s i t e i n accordance with a f i n a l s i t e 
development plan." 

The Commission i s desirous of avoiding p u b l i c bidding i f 
at a l l possible due to the cost which w i l l be necessitated by 
such a procedure, as w e l l as the voluminous documents involved. 
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It i s our opinion that there i s no requirement that a contract 
entered into by a county s o l i d waste commission be l e t 
pursuant to public b i d procedures. Consequently, the current 
contract can be renewed or renegotiated without public bidding. 

• **•* 

We begin our analysis at the p i v o t a l point, Chapter 28E. 
Section 28E.4 provides: 

Any public agency of t h i s state may enter 
into an agreement with one or more pubSLic 
or private agencies for j o i n t or co-operative 
action pursuant to the provisions of t h i s 
chapter, including the creation of a separate 
ent i t y to carry out the purpose of the agree
ment . Appropriate action by ordinance, resolu
t i o n or otherwise pursuant to law of the 
governing bodies involved s h a l l be necessary 
before any such agreement may enter into force. 
[Emphasis supplied.] 

According to the information you have provided, the Webster 
~C ounty So r i d - Wa st e~~ Cummlssion- wa s—cr eat ed—by—way— of a -Chapter—Z8E. 
agreement. The Commission i s a separate l e g a l e n t i t y pursuant 
to § 28E.4, an e n t i t y separate from the county, and c i t i e s which 
created i t . The Commission's powers are separate and are as 
defined i n the terms of the 28E agreement. See § 28E.5(2). 
Consequently, any duty to u t i l i z e public bidding procedures 
must be imposed on the 28E e n t i t y i t s e l f . The f a c t that there 
may e x i s t statutory duties which require b i d l e t t i n g by one or 
more of the public agencies comprising the 28E e n t i t y does not 
impose s i m i l a r requirements on the e n t i t y i t s e l f . The 28E e n t i t y 
i s separate and d i s t i n c t from the agencies which create the 
e n t i t y . 

In an e a r l i e r opinion, Op. Att'y Gen. #79-4-2, we reviewed 
the impact of § 453.1 on a 28E e n t i t y made up of three counties. 
The 28E e n t i t y was, as i n your case, a s o l i d waste agency formed 
by l o c a l subdivisions. Section 453.1 regulates the deposit of 
p u b l i c funds held by c e r t a i n u n i t s of government, i n c l u d i n g 
counties and county o f f i c i a l s . We held that § 453.1 was i n a p p l i c 
able to the s o l i d waste agency created under Chapter 28E because 
§ 453.1 did not l i s t 28E agencies among those subject to i t s 
provisions. By s i m i l a r reasoning, a s o l i d waste agency created 
by Chapter 28E i s not subject to public b i d requirements simply 
because i t s component governmental units are subject to such 
requirements. The 28E agency i s subject to public b i d require
ments only i f there i s a statutory duty imposed d i r e c t l y on such 
agencies. 
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Section 23.18 imposes public b i d requirements on 
" m u n i c i p a l i t i e s " when "the estimated t o t a l cost of construc
t i o n , erection, demolition, a l t e r a t i o n or repair of any 
public improvement exceeds f i v e thousand d o l l a r s . " "Public 
improvement" i s defined in § 23.1, as amended by Senate F i l e 
130, 69th G.A., 1981 Session, § 1001 to mean "a b u i l d i n g or 
other construction work to be paid for i n whole or i n part by 
the use of funds of any municipality." The language i s thus 
broad enough to encompass the construction of a waste d i s 
posal s i t e , but only i f the S o l i d Waste Commission i s a 
municipality. It i s not. A "municipality" i s defined by 
§ 23.1, as amended by S. F. 130, § 1001, to mean "township, 
school corporation, state f a i r board, state board of regents, 
and state department of s o c i a l services." "Municipality" i s 
therefore not a s o l i d waste commission created under Chapter 
28E. 

Similar to the foregoing comments regarding " m u n i c i p a l i t i e s " 
are our thoughts regarding b i d procedures imposed on counties. 
At present, counties are governed by § 332.7 r e l a t i n g to 
"constructing or r e p a i r i n g a county b u i l d i n g " i f the costs w i l l 
exceed f i v e thousand d o l l a r s . This requirement was changed, 
e f f e c t i v e J u l y 1, 1981 by S. F. 130, § 340. Under § 340, the 
applicable l i m i t i s r a i s e d to twenty-five thousand d o l l a r s . 
If a county public improvement exceeds t h i s amount, the b i d 
l e t t i n g procedures of the c i t y code, §§ 384.95 through 384.103 
are applicable. For these purposes, a "public improvement" i s 
defined as: 

. . . any b u i l d i n g or construction work, 
eit h e r within or outside the corporate l i m i t s 
of a c i t y , to be paid f o r i n whole or i n part 
by the use of funds of the c i t y , regardless of 
sources, i n c l u d i n g a b u i l d i n g or improvement 
constructed or operated j o i n t l y with any 
other p u b l i c or p r i v a t e agency, but excluding 
urban renewal and low-rent housing p r o j e c t s , 
i n d u s t r i a l a i d projects authorized under 
chapter 419, emergency work or work performed 
by employees of a c i t y or a c i t y u t i l i t y . 

§ 384.95(1). 

The improvements made on the s o l i d waste s i t e are c l e a r l y 
"public improvements" as defined i n § 384.95, The Code 1981 
and S. F. 130, § 340. However, as indicated e a r l i e r , a s o l i d 
waste commission i s a separate e n t i t y from i t s p a r t i c i p a t i n g 
members. I t i s not a municipality. Neither i s i t a county. 
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Thus, the public b i d requirements of the Code which are 
applicable to counties are not applicable to a s o l i d waste 
commission. 

We are unable to locate any other sections of the Code 
which arguably impose public b i d l e t t i n g requirements on a 
s o l i d waste commission created pursuant to Chapter 28E. 
Consequently, we are of the opinion that there i s no require 
ment that a contract entered into by a county s o l i d waste 
commission be l e t pursuant to public b i d procedures. A 
current contract can be renewed or renegotiated without 
public bidding. 

Yours t r u l y , 

A s s i stant Attorney General 

DMF:sh 



MUNICIPALITIES: F i r e Safety Codes—§ 364.16, The Code 1981. 
A c i t y has d i s c r e t i o n to adopt a separate f i r e safety code. 
(Blumberg to Holien, Marshall County Attorney, 7/2/81) 81-7-1 

Ms. Sandra J . Holien 
Marshall County Attorney 
Marshall County Courthouse 
Marshalltown, IA 50158 

Dear Ms. Holien: 

You have requested an opinion regarding a c i t y ' s responsi
b i l i t y to adopt a f i r e safety code and i t s l i a b i l i t y i f i t does 
not. 

Section 364.16, The Code 1981, provides: 

Each c i t y s h a l l provide f o r 
the protection of l i f e and property 
against f i r e and may e s t a b l i s h , house, 
equip, s t a f f , uniform and maintain 
a f i r e department. A c i t y may e s t a b l i s h 
f i r e l i m i t s and may, consistent with 
code standards promulagated by 
nat i o n a l l y recognized f i r e 
prevention agencies regulate 
the storage, handling, use 
and transportation of a l l inflammables, 
combustibles, and explosives within 
the corporate l i m i t s and inspect f o r 
and abate f i r e hazards. A c i t y may 
provide conditions upon which the 
f i r e department w i l l answer c a l l s 
outside the corporate l i m i t s or the 
t e r r i t o r i a l j u r i s d i c t i o n and boundary 
l i m i t s of t h i s s t a t e . A c i t y 
s h a l l have the same governmental 
immunity outside i t s corporate l i m i t s 
when providing f i r e protection as 
when operating within the corporate 
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l i m i t s . Firemen operating equip
ment on c a l l s outside the corporate 
l i m i t s s h a l l be e n t i t l e d to the 
benefits of chapter 410 or 411 
when otherwise q u a l i f i e d . 
[Emphasis added.] 

Although a c i t y has a duty to provide f i r e protection, i t has 
d i s c r e t i o n whether to promulgate or adopt any f i r e safety codes. 
Thus, the decision to repeal such a code i s also discretionary. 

We know that a c i t y can be held l i a b l e for not following 
such a code i t has adopted. See Wilson v. Nepstad, 282 N.W.2d 
664 (Iowa 1980). I t was also stated therein that a c i t y could 
be l i a b l e f o r not properly inspecting pursuant to ordinance 
or statute. See Chapters 103 and 103A, The Code 1981. We 
cannot state with any ce r t a i n t y the l i a b i l i t y of a c i t y for not 
adopting codes which i t has no statutory duty to adopt. 
Although such cases would have to be determined on each i n d i v i d u a l 
set of f a c t s , generally, we do not believe that a c i t y would 
be l i a b l e f or not adopting a f i r e code absent a statutory duty. 
Chapter 613A provides for l i a b i l i t y of a c i t y f o r the negligent 
or wrongful acts or omissions of i t s employees. In addition, 
i t i s generally held that courts w i l l not impose !a duty upon 
a l e g i s l a t i v e body to enact or repeal a law. P. Wagerin, 
Actions and Remedies Against Government Units and Public O f f i c e r s 
for Nonfeasance, 11 Loyla Law Journal 101, 106 (1979). That i s 
where there i s no statutory duty the courts are reluctant to 
impose a common-law duty. 

Accordingly, we are of the opinion that the adoption of 
a f i r e safety code, other than what may be contained i n a housing 
code pursuant to § 364.17 and any other statute that may impose 
requirements for f i r e safety i s di s c r e t i o n a r y with a c i t y . 

Very t r u l y yours, 

•LARRY M\ BLUMBERG ^ 
Assistant Attorney General 

LMB/cmc 



STATE. OFFICERS AND DEPARTMENTS: CONFLICTS OF INTEREST; PUBLIC 
EMPLOYEES. U. S. Constitution, Fourteenth Amendment; §§ 4.1(3), 
68B.2 ( l a s t unnumbered paragraph), 68B.2(5), 68B.4, 455B.4(1). 
Terms "wives" i n d e f i n i t i o n of employee cannot be construed to 
include husbands for purposes of penal provisions of Chapter 68B. 
Inclusion of wives but not husbands in prohibitions of § 68B.4 
r e s u l t s i n an unconstitutional gender-based c l a s s i f i c a t i o n , thus 
the statute may be enforced against employees and o f f i c i a l s but 
not against t h e i r spouses. The United States government and 
p o l i t i c a l subdivisions of the State are not i n d i v i d u a l s , associa
tions, or corporations for purposes of § 68B.4. The language 
the Legislature used in § 68B.4 bars employees of the Department 
of Environmental Quality from s e l l i n g grain to an elevator sub
j e c t to the department's regulatory authority. Corporations 
which are owned 10% or more by an employee are subject to a l l the 
sales r e s t r i c t i o n s of § 68B.4 and i t does not matter that the 
goods or services sold may be unrelated to the agency's regulatory 
function. (Valde to Crane, Executive Director, Department of 
Environmental Quality , 8/28/81) #81-8-39(L) 



Stepartnmtt of dluBltre 
A D D R E S S R E P L Y T O : 

T H O M A S J . M I L L E R 
H O O V E R B U I L D I N G A T T O R N E Y G E N E R A L 

AUgUSt 28, 1981 D E S M O I N E S . I O W A 5 Q 3 1 9 

Mr. Larry E. Crane 
Executive Director 
Iowa Department of 

Environmental Quality 
Wallace Bu i l d i n g 
L O C A L 

Dear Mr. Crane: 

We have jreceived your request for an opinion of the 
Attorney General regaxdlhg the manner "in^which~ § "6 8B.4, 
The Code 1981, a f f e c t s the employees of your department. 
Section 68B.4 provides as follows: 

No o f f i c i a l or employee of any 
regulatory agency s h a l l s e l l , e ither 
d i r e c t l y or i n d i r e c t l y , any goods or 
services to i n d i v i d u a l s , associations, 
or corporations subject to the 
regulatory authority of the agency 
of which he i s an o f f i c i a l or employee. 

You have provided us with s i x s p e c i f i c hypothetical 
s i t u a t i o n s concerning p o t e n t i a l a p p l i c a t i o n of § 68B.4 which 
are set out i n f u l l i n the discussion preceeding analysis of 
each issue. You specify that i n each case the employees are 
f u l l time, s a l a r i e d employees of your department as defined 
i n §. 68B.2(5) . 

Several of your questions concern the a c t i v i t i e s of 
husbands and/or wives of employees. Since the issue whether 
wives of male employees are accorded d i f f e r e n t treatment 
under the statute than husbands of female employees runs 
through many of your requests, we w i l l analyze that issue 
f i r s t and then proceed with analysis of s p e c i f i c hypotheticals. 
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Section 68B.4 bars employees and o f f i c i a l s of regulatory 
agencies from c e r t a i n a c t i v i t i e s . "Employee" and " O f f i c i a l " 
are defined for purposes of Chapter 68B by § 68B.2(5) and 
§ 68B.2(6) respectively. As noted by your request the 
l e g i s l a t u r e has recently added the Department of Environmental 
Quality to the l i s t of agencies considered to be "regulatory 
agencies" for purposes of Chapter 68B. 

The unnumbered paragraph following § 68B.2(12) extends 
the d e f i n i t i o n of various terms previously defined i n § 68B.2. 
The l a s t sentence of that unnumbered paragraph provides that 
"[t]he use of ["employee" or " o f f i c i a l " ] s h a l l also include 
wives and unemancipated minor c h i l d r e n . " (emphasis added). 
The choice of the term "wives" was apparently d e l i b e r a t e l y 
made. We note that the l e g i s l a t u r e u t i l i z e d the term "spouse" 
i n d e f i n i n g "Immediate family members" i n § 68B. 2 (12) . 
"Wife" i s defined as "a woman united to a man by marriage," 
Black's Law Dictionary 1771 (4th ed. 1951), "a married 
woman; s p e c i f i c a l l y , a woman i n her r e l a t i o n s h i p to her 
husband," Webster's New Twentieth Century Dictionary 2091 
(Unabridged 2nd Ed. 1971). Thus i f the language of that 
sentence were to be applied l i t e r a l l y , the p r o h i b i t i o n s of 
§ 68B.4 would apply to wives of male employees and o f f i c i a l s 
of regulatory agencies but not to husbands of female employees 
and o f f i c i a l s . 

V i o l a t i o n of § 68B.4 i s a serious misdemeanor (§ 68B.8); 
thus § 68B.4 i s a penal statute. Penal statutes must be 
s t r i c t l y construed i n order to give a l l persons a "cl e a r and 
unequivocal warning i n language that people generally would 
understand, as to what actions would expose them to l i a b i l i t i e s 
f o r p e n a l t i e s . " 3 Sutherland, Statutes and Statutory Construction 
§ 59.03, at 7 (4th Ed. 1974). See Knight v. Iowa D i s t r i c t 
Court of Story County, 269 N.W.2d 430 (Iowa 1978). Where a 
statute i s malum prohibitum i n nature i t i s even more 
imperative that acts made cr i m i n a l be delineated c l e a r l y and 
unequivocally. Knight, supra, 269 N.W.2d at 438. See 
3 Sutherland, Statutes and Statutory Construction § 59.04, 
at 2 (Supp. 1980). In construing penal statutes the courts 
w i l l generally not extend such statutes to include anything 

xWe are aware that the unnumbered l a s t paragraph of 
§ 68B.2 was a part of the statute as o r i g i n a l l y enacted and 
at the time of enactment immediately followed § 68B.2(7). 
1967 Session, 62nd G.A., Ch. 107. Subsections 68B.2 (8-12) 
were added by subsequent amendment to Chapter 68B. 1980 
Session, 68th G.A., Ch. 1015, § 6. 
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beyond t h e i r l e t t e r . 3 Sutherland, Statutes and Statutory 
Construction § 59.04, at 14 (4th Ed. 1974), State v. C6ppes, 
247 Iowa 1057, 78 N.W.2d 10 (1956). The Iowa Supreme Court 
has held that i t may not under the guise of statutory 
construction extend, enlarge or otherwise change the terms 
or meaning of a statute. State v. Vietor, 20 8 N.W.2d 894 
(1973); State v. Wedelstedt, 213 N.W.2d 652 (1973). The 
Court w i l l not write into a statute words which are not 
there. State ex r e l . Fenton v. Downing, 261 Iowa 965, 155 
N.W.2d 517 (1968). The court i n determining l e g i s l a t i v e 
intent must look, to what the l e g i s l a t u r e said, rather than 
what i t should or might have s a i d . Kelley v. Brewer, 239 
N.W.2d 109, 113 (Iowa 1976), Iowa Rules of Appellate Procedure 
14(f) (13). "We do not inquire what the l e g i s l a t u r e meant. 
We ask only what the statute means."' Lever Brothers Co. v. 
Erbe, 249 Iowa 454, 469, 87 N.W.2d 469, 479 (1958). 

We believe that the term "wife" c l e a r l y and unequivocally 
conveys the commonly understood meaning of a female spouse. 
-We_do _no_t_ believ_e__J;hat_under_the _striet_construetion required 
of penal statutes a court could extend the meaning ~df the 
term to include "husbands". 

Because penal statutes must be s t r i c t l y construed, we 
do not believe § 4.1(3) can be u t i l i z e d to extend the meaning 
of "wives" to include husbands. Section 4.1(3) s p e c i f i e s 
that "[w]ords of one gender include the other genders." At 
the time Chapter 6 8B was enacted, § 4.1(3) provided i n 
pertinent part that "words importing the masculine gender 
only may be extended to females." § 4.1(3), The Code, 
1966. I t was amended to i t s present form by 1971 Session, 
64th G.A., Ch. 77, § 12. In Young v. O'Keefe, 246 Iowa 
1182, 69 N.W.2d 534 (1955) the Supreme Court held that the 
term "widow" as used i n § 410.10, Iowa Code, 1950, could not 
be construed to also include widowers. In so holding the 
Court applied § 4.1(3) as i t then existed but concluded 
"[n]owhere however do we f i n d any statute or authority 
permitting s u b s t i t u t i o n of the masculine for the feminine." 
246 Iowa at 1186, 69 N.W.2d at 537 (emphasis i n o r i g i n a l by 
the Court). Thus at the time of enactment of Chapter 68B i t 
i s our opinion that the l e g i s l a t u r e did not intend, nor 
would the Supreme Court have construed, the term "wives" to 
include husbands. 
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To use § 4.1(3) to extend the term "wives" to include, husbands 
by j u d i c i a l construction would e f f e c t i v e l y amend and enlarge 
the statute and would not f a i r l y put persons on unequivocal 
notice of what a c t i v i t i e s the l e g i s l a t u r e has proscribed. 
S t r i c t construction requires that the term "wives" be given 
i t s commonly understood meaning and we conclude that excludes 
husbands. 

We have no doubt that punishment of wives but not husbands 
would be deemed unconstitutional by the courts as v i o l a t i v e 
of the Fourteenth Amendment to the United States C o n s t i t u t i o n . 
To pass c o n s t i t u t i o n a l muster under the Equal Protection 
Clause of the Fourteenth Amendment gender-based d i s t i n c t i o n s 
or c l a s s i f i c a t i o n s must serve important governmental o b j e c t i v i e s 
and the discriminatory means employed must be s u b s t a n t i a l l y 
r e l a t e d to the achievement of those objectives. Craig v. 
Boren, 429 U.S. 190, 97 S.Ct. 451, 50 L.Ed.2d 397 (1976), 
Wengler v. Druggists Mutual Insurance Co., 446 U.S. 142, 
100 S.Ct. 1540, 64 L.Ed.2d 107 (1980). While Chapter 68B 
does serve important state i n t e r e s t s , i t i s impossible to 
conceive that t h i s gender-based d i s t i n c t i o n i s s u b s t a n t i a l l y 
r e l a t e d to the achievement of those objectives. In our 
opinion, i f a ban on c e r t a i n a c t i v i t i e s by an employee's 
spouse i s appropriate, i t i s t o t a l l y i r r e l e v a n t whether that 
spouse i s husband or a wife. We believe the courts would 
declare the p r o h i b i t i o n void because i t applies only to 
wives and not to husbands of female employees. 

In reaching the above conclusion we have not ignored 
the p r i n c i p l e of statutory construction that the Supreme 
Court has the power and duty to construe statutes i n such a 
way to preserve them and render them consistent with the 
State and fe d e r a l c o n s t i t u t i o n s i f p o s s i b l e . State v. Monroe, 
236 N.W.2d 24 at 35 (Iowa 1975), and that i f a statute i s 
subject to two constructions, one of which w i l l lead to 
c o n s t i t u t i o n a l i t y and the other u n c o n s t i t u t i o n a l i t y , the 
Court w i l l generally adopt the i n t e r p r e t a t i o n which upholds 
rather than defeats the law, Iowa Natural I n d u s t r i a l Loan 
Co. v. Iowa State Department of Revenue, 224 N.W.2d 437 at 
442 (Iowa 1974) . We do not believe, however, that these 
p r i n c i p l e s may be u t i l i z e d i n t h i s instance to extend the 
reach of a penal statute beyond the clea r and commonly 
understood meaning of the terms of the statute. 

However, the issue then becomes whether the statute 
must f a l l i n i t s e n t i r e t y or i f the un c o n s t i t u t i o n a l 
provisions may be str i c k e n and the remainder of the statute 
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saved. The Supreme Court has stated that t h i s issue i s 
second i n importance only to the i n i t i a l determination of 
v a l i d i t y . State v. Monroe, supra, 236 N.W.2d 24 at 35, 
c i t i n g 2 Sutherland, Statutes and Statutory Construction 
§ 44.02, at 35 (4th Ed. 1973). Courts w i l l save the good 
part of a statute i f the offensive parts can be removed. I t 
must be determined whether the unconstitutional portion of 
a statute may be excised and s t i l l leave a v i a b l e statute 
expressive of l e g i s l a t i v e i n t e n t . I f the paramount intent 
or chief purpose of a statute w i l l not be destroyed by 
removing the offensive portion of a statute or the l e g i s l a t i v e 
purpose not s u b s t a n t i a l l y affected or impaired, the remaining 
portions of a statute w i l l be saved. See State v. Monroe, 
236 N.W.2d 24 at 35-37 (Iowa 1975). A d d i t i o n a l l y , § 4.12, 
The Code 1981, provides: 

I f any provision of an Act or statute or 
the a p p l i c a t i o n thereof to any person or 
circumstance i s held i n v a l i d , the 
invalidity—does_not a f f e c t .Qther_provisions 
or applications of the Act or statute which 
can be given e f f e c t without the i n v a l i d 
p r o v i s i o n or a p p l i c a t i o n , and to t h i s end 
the provisions of the Act or statute are 
severable. 

The Court has applied t h i s p r o v i s i o n to save statutes i f 
possible. State v. Monroe, supra, 236 N.W.2d at 36. 

We believe the primary purpose of the statute can be 
effectuated by enforcing the p r o h i b i t i o n s of §.68B.4 against 
employees themselves but eliminating the i n c l u s i o n of "wives" 
from the d e f i n i t i o n of employees. Our perception of the 
primary purpose of § 68B.4 i s that i t was intended to prevent 
c o n f l i c t s of i n t e r e s t and dealing between employees of 
regulatory agencies and those they regulate. This purpose 
i s not e n t i r e l y eviscerated by elimination of wives from 
the p r o h i b i t i o n . Thus i t i s our opinion that the remainder 
of the statute i s enforceable against employees themselves. 

A p r i o r opinion of t h i s o f f i c e stated that f o r purposes 
of Chapter 68B "wives" includes "husbands" c i t i n g § 4.1(3). 
1978 Op.Att'yGen. 373 (Turner to Danker). We note that such 
issue was not the ce n t r a l focus of that opinion and that there 
was no analysis of the notice issue. To the extent that 
opinion i s inconsistent with the conclusions herein i t i s 
hereby withdrawn. For the reasons set out above we believe 
that conclusion i s c l e a r l y erroneous. 
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We now proceed with our discussion of each of your s i x 
hypothetical s i t u a t i o n s . Your f i r s t request i s as follows: 

1. An employee i s a member of the United States 
Army Reserve, and receives compensation from the 
United States government through the Department 
of the Army. The Department of the Army operates 
the Iowa Army Ammunition Plant i n Middletown, Iowa. 
That f a c i l i t y presently disposes of c e r t a i n wastes 
by open burning,, pursuant to variances granted by 
the former A i r Quality Commission under section 
455B.22 of The Code and continued pursuant to 
section 22, Chapter 1148, Acts of the Sixty-eighth 
General Assembly. The f a c i l i t y i s i n the process 
of designing and i n s t a l l i n g i n c i n e r a t o r s , which 
w i l l require permits under section 455B.13 of 
The Code, and which w i l l be required to operate 
i n compliance with emission standards s p e c i f i e d 
i n Chapter 400-4 (455B) Iowa Administrative Code 
(Is the United States government, or f o r that 
matter any unit or government, an " i n d i v i d u a l , 
corporation or'association" within the meaning 
of 68B.4?) 

Your f i r s t request requires a determination whether the 
United States government i s an " i n d i v i d u a l , a s s o c i a t i o n , or 
corporation" f o r purposes of § 68B.4. I n i t i a l l y i t must be 
pointed out that, although several key terms included within 
§ 68B.4 are defined f o r purposes of Chapter 68B, " i n d i v i d u a l " , 
"association" and "corporation" are not. See e.g. § 68B.2(4) 
(regulatory agency) § 68B.2(5) (employee) and § 68B.2(6) 
( o f f i c i a l ) . The l e g i s l a t u r e i s i t s own lexicographer and 
where i t has chosen to define terms the meaning i t gives to 
words i s generally c o n t r o l l i n g . State v. Steenhock, 182 
N.W.2d 377 (Iowa 1970). Absent l e g i s l a t i v e d e f i n i t i o n or a 
pecul i a r and appropriate meaning i n the law, words i n a 
statute are given t h e i r ordinary and commonly understood 
meaning. C i t y of Ft . Dodge v. Iowa Public Employment Relations 
Board, 275 N.W.2d 393 (1979), State v. Hesford, 242 N.W.2d 
256 (Iowa 1976). 

"Individual" i s defined by Black's Law Dictionary 913 
(4th ed. 1951) as follows: 

I n d i v i d u a l . As a noun, t h i s term 
denotes a single person as distinguished 
from a group or c l a s s , and also, very 
commonly, a private or natural person 
as distinguished from a partnership, 
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corporation, or association; but i t i s 
said that t h i s r e s t r i c t i v e s i g n i f i c a t i o n 
i s not necessarily inherent i n the word, 
and that i t may, i n proper cases, include 
a r t i f i c i a l persons. (emphasis added) 

Webster defines " i n d i v i d u a l " as "a person". Webster's New 
Twentieth Century Dictionary, 932 (Unabridged 2nd Ed. 1971). 
We believe that the use of the term " i n d i v i d u a l " i n § 68B.4 
was intended to mean a natural person, a human being. This 
i n t e r p r e t a t i o n i s strengthened by the i n c l u s i o n of "associations" 
and "corporations" which are not natural persons, juxtaposed 
with " i n d i v i d u a l " within the language of the statute. 
A d d i t i o n a l l y , the l e g i s l a t u r e also used the word " i n d i v i d u a l " 
i n d efining "member of the general assembly", § 68B.2(3), and 
i n § 68B.10. Those uses of the word within the same Act 
convince us that f o r purposes of Chapter 6 8B the l e g i s l a t u r e 
intended the term " i n d i v i d u a l " to mean a natural person. 
Because no governmental agency or p o l i t i c a l s u bdivision i s a 
natural person, the meaning of " i n d i v i d u a l " f o r purposes of 
§ 68B.4 does not include the United States government or 
other units of government. 

The term "association" has been said to be a vague term 
without f i x e d meaning. 7 C.J.S. Associations § 2 (1980) 
states that "the term 'association' . . . i s used to indicate 
a c o l l e c t i o n of persons who have united or joined together 
for some s p e c i a l purpose or business and who are c a l l e d , for 
convenience, by a common name . . . [A]s the term i s commonly 
used i t may be defined to be a body of persons acting together, 
without a charter, but upon the methods and forms used by 
incorporated bodies, f o r the prosecution of some common 
enterprise". 

Webster's defines association as "a society formed f o r 
transacting or carrying on some business or pu r s u i t for mutual 
advantage." Webster's, supra, p. 113. Black's Law Dictionary 
156 (4th ed. 1951), defines "association" as: 

An unincorporated society; a body of persons 
united and acting together without a 
charter, but upon the methods and forms 
used by incorporated bodies f o r the 
prosecution of some common enterprise. 
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While f i n d i n g a precise d e f i n i t i o n for "association" i s 
a d i f f i c u l t task and unnecessary f o r purposes of t h i s opinion, 
we believe i t i s c l e a r that "association" as commonly 
understood does not include the United States government or 
the state or i t s p o l i t i c a l subdivisions. I t has been held 
that the state i s not an "association" within at l e a s t one 
statute. State v. Taylor, 75 S.D. 533, 64 N.W. 548, 550 
(1895). A d d i t i o n a l l y , the s t r i c t construction required of 
a penal statute does not permit extending the d e f i n i t i o n of 
the term "association" beyond i t s commonly understood meaning. 

The problem of d e f i n i n g "corporation" f o r purposes of 
Chapter 68B i s even more troublesome. The term i s wholly 
undefined by the statute and yet i s subject to an exceedingly 
broad range of d e f i n i t i o n s . Hence i t has been s a i d that 
"[t]he word 'corporation' i n i t s most extensive s i g n i f i c a t i o n 
applies to a nation or state, and thus used, the United States, 
and the several states, or commonwealths, composing the 
Union, may be termed 'corporations.' In i t s generally 
uhlier^'tood "and~"intended — .-
1 W. F l e t c h e r , Cyclopedia of the Law of Private Corporations 
§ 67, at 325 (rev. perm. ed. 1974) (emphasis.added). See, 
1 E M c Q u i l l i n , The Law of Municipal Corporations § 2.03(c) , 
at 134 (rev. 3rd ed. 1971). Corporations can be v a r i o u s l y 
c l a s s i f i e d as public or p r i v a t e , quasi-public, quasi-corporations 
and p r o f i t or non-profit. E n t i t i e s which may f a l l i n t o 
various c l a s s i f i c a t i o n of some form of "corporation" include 
nations, states, c i t i e s , counties, townships, school d i s t r i c t s 
and drainage d i s t r i c t s . See 1 W. Fletcher, Cyclopedia of 
the Law of Private Corporations Ch. 3, §§ 49-80, at 278-
384 (rev. perm. ed. 1974). 

In our opinion the use of the term "corporation" as 
commonly understood does not include the United States 
government. The f a c t that Chapter 68B creates a penal 
sanction requires s t r i c t construction of i t s p r o h i b i t i o n s . 
Thus we believe that the term cannot be construed to include 
the State of Iowa or the United States as a corporation f o r 
purposes of applying the p r o h i b i t i o n s of § 68B.4. 

The term "corporation" standing alone i s also s u f f i c i e n t l y 
broad to include municipal corporations. However, i t has 
been said that "generally provisions i n state c o n s t i t u t i o n s 
or statutes using the word 'corporation* standing by i t s e l f , 
are held not to include a municipal corporation." 1 E. 
M c Q u i l l i n , The Law of Municipal Corporations § 2.16, at 
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154 (rev. 3rd ed. 1971) We believe that, even though the 
above rule i s not a hard and f a s t r u l e , the generally 
understood, common meaning of "corporation" would not 
include municipal corporations. This i s e s p e c i a l l y true 
when s t r i c t construction i s applied to the statute. 

Your query whether i n f a c t any "unit of government" i s 
a corporation f o r purposes of § 68B.4 i s a very general 
question and as such d i f f i c u l t to answer. However, we have 
examined the three various units of government above and 
concluded that they are not corporations for purposes of 
§ 68B.4. These three e n t i t i e s are often c l a s s i f i e d as 
"public corporations" i n the broadest sense. A p u b l i c 
corporation i s said to be "one that i s created for p o l i t i c a l 
purposes with p o l i t i c a l powers to be exercised for purposes 
connected with the public good i n the administration of 
c i v i l government." 1 W. Fletcher, Cyclopedia of the Law 
of Private Corporations § 58, at 292 (rev. perm. ed. 1974). 

— Iir-is~our~ opinion—that- when - s t r i c t l y cans-trued—the -common 
usage of "corporation" would not include the state government 
or l o c a l governmental subdivisions within the pr o s c r i p t i o n s 
of § 68B.4. Hence, i t i s our opinion that the f i r s t 
hypothetical s i t u a t i o n your request presented would not be 
prohibited by § 68B.4. 

The second s i t u a t i o n you have presented i s as follows: 

2. An employee l i v e s on a farm and grows gr a i n . The 
grain i s sold to an elevator. The elevator has grain 
dryers, the i n s t a l l a t i o n of which requires permits 
pursuant to section 455B.13, The Code, and which are 
required to operate i n conformance with emission 
standards s p e c i f i e d i n Chapter 400-4(455B) Iowa 
Administrative Code. 

This s i t u a t i o n appears to f a l l squarely within the p r o h i b i t i o n 
of § 68B.4. By the terms of your hypothetical the elevator 
i s subject to the regulatory authority of your department. The 
statute forbids the sale of "any goods" by an employee to 
such an e n t i t y . The sale may not be made " d i r e c t l y or 
i n d i r e c t l y . " There i s no requirement that the goods r e l a t e 
to the functions and duties of the regulatory agency or 
r e l a t e to the employee's duties with that agency. There i s 
also no requirement that an employee's duties be r e l a t e d 
to the organization subject to the agency's authority. 
"Employee" i s defined as inc l u d i n g " a l l c l e r i c a l personnel". 
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§ 68B.2(5). Hence, a l l employees are subject to the pro
s c r i p t i o n whether they are supervisory or non-supervisory, 
p o l i c y making or non-policy making. The choice of the 
scope of p r o s c r i p t i o n i s f o r the Legislature to decide. 

While many of the pr o h i b i t i o n s of thi s chapter may 
appear to be unreasonable and overbroad, we are not free 
to rewrite the statute. In i t s most extreme applications, 
however, i t may we l l be that a court would f i n d the statute 
u n c o n s t i t u t i o n a l l y overbroad. The argument would be that 
the statute creates a class so broad that i t includes within 
i t s scope a c t i v i t i e s v a s t l y d i f f e r e n t from hard-core v i o l a t o r s . 
However, we believe that the pro h i b i t i o n s of the statute are 
f a c i a l l y c o n s t i t u t i o n a l and the determination whether an 
act i s c o n s t i t u t i o n a l as applied i s nece s s a r i l y dependent upon 
the s p e c i f i c f a c t s of each case. We cannot attempt to predict 
the r e s u l t s of determinations which depend so heavily on 
s p e c i f i c f a c t u a l s i t u a t i o n s . 

We would strongly advise that the Legis l a t u r e re-examine 
Chapter 68B with an eye toward more c l e a r l y specifying those 
a c t i v i t i e s which are prohibited. In addition to the problems 
created by the statute being overbroad, many of the key terms 
of the statute are ambiguous and, therefore, d i f f i c u l t to 
apply. Among the terms are " i n d i v i d u a l " , "Association", 
"Corporation", and "subject to the regulatory authority". 

We can treat your next three requests together. They are 
as follows: 

3. The wife of an employee i s employed by a 
railway transportation company, which i s not 
required to have any permits from the Depart
ment. However, d i e s e l powered locomotives, which 
the company operates, are required to operate i n 
compliance with subparagraph 400-4.3(2)"d"(4), 
Iowa Administrative Code. Note that other 
v e h i c l e s , including cars and trucks, are re
quired to operate i n compliance with subparagraph 
400--4.3(2)"d"(2) and (3), Iowa Administrative 
Code. 

4. The wife of an employee works for a company 
that disposed of s o l i d waste at a s i t e not hold
ing a permit from th i s Department, i n v i o l a t i o n 
of section 455B.82, The Code. An administrative 
order was issued under subsection 455B.82(2) to 
cease use of t h i s s i t e . The company i s now d i s 
posing of i t s s o l i d waste at a s i t e holding a 
permit from the Department. Would the answer be 
d i f f e r e n t i f the wife was the Department employee 
rather than the husband? 
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5. The wife of an employee works at a grocery , 
store, which i s a dealer as defined i n sub
section 455C.K4), The Code. Note that a l 
though the Department has rulemaking authority 
(section 455C.9), a v i o l a t i o n of Chapter 455C 
or rul e s promulgated thereunder i s punishable 
as a simple misdemeanor (section 455C.12) in 
an action brought by the county attorney rather 
than by the Department. 

Each involves the spouse of an employee working for various 
e n t i t i e s which are i n some way "subject to the regulatory 
authority" of the Department of Environmental Quality. The 
p r o h i b i t i o n s of § 68B.4 have been previously interpreted 
to include employment by one of the e n t i t i e s subject to 
the regulatory agency's authority. 1976 Op.Att'yGen. 521 
(Nolan to Benton). However, because i t i s our opinion that 
the p r o h i b i t i o n s placed on employees cannot be extended to 
those employees' spouses, analysis of your t h i r d , fourth, 

-and - f i f t h examples i s unnecessary. 

Your s i x t h and l a s t hypothetical i s as ^follows: 

6. A female employee and her husband (a non-
employee) each own 15% of the stock of a 
corporation which s e l l s and i n s t a l l s windmills. 
The corporation s e l l s a windmill to a company 
that i s required to have a pretreatment agree
ment pursuant to subrule 400-19.3(5) Iowa 
Administrative Code. No permits are required 
from t h i s Department for the i n s t a l l a t i o n of a 
windmill. 

The corporation i n the above hypothetical i s included with 
the d e f i n i t i o n of "employee" as a r e s u l t of your employee 
owning 15% of the corporation's stock. See § 68B.2, un
numbered l a s t paragraph which provides in part, "Whenever 
the terms . . . 'employee' or ' o f f i c i a l ' are used i n t h i s 
chapter, the term s h a l l be interpreted to include . . . any 
corporation of which any of the above holds ten percent or 
more of the stock either d i r e c t l y or i n d i r e c t l y . " The 
company to which the sales are made i s required to have a 
pretreatment agreement which, among other things, must " l i m i t 
the monthly average and the d a i l y maximum quantity of com
pa t i b l e and incompatible pollutants discharged . . . " 400--
19. 3(5)(a)(2), Iowa Administrative Code. Clearly, the 
company purchasing the windmills i s "subject to the regulatory 
authority of" the Department of Environmental Quality. 
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The f a c t that no permits are necessary to i n s t a l l 
windmills i s i r r e l e v a n t i n terms of the statutory pro
hibition.. Section 68B.4 bars the sale of "any goods" to 
a company which, as i n your example, i s subject to your 
department's regulatory authority. As we previously 
discussed, the p r o h i b i t i o n under the statute i s not merely 
for goods and services regulated by or r e l a t e d to the 
agency function; the ban extends to sales of "any goods 
and services". § 68B.4. Therefore, we believe that 
§ 68B.4 proscribes the s i t u a t i o n i n your s i x t h hypo
t h e t i c a l . 

Very t r u l y yours, 

MICHAEL PAUL VALDE 
Assistant Attorney General 



CIVIL RIGHTS / VOLUNTEER WORKERS / CONFIDENTIALITY: Sections 
601A.5(1) , 601A.15(4), The Code 1981. The C i v i l Rights Com
mission may u t i l i z e volunteer workers who sign an agreement 
to abide by statutory c o n f i d e n t i a l i t y requirements. (Fleming 
to Reis, C i v i l Rights Division, 8/28/81) #81-8-38(L) 

August 28, 1981 

Ms. A r t i s I. Reis 
Executive Director 
Iowa C i v i l Rights Commission 
8th Floor - Colony Bldg. 
507 Tenth Street 
Des Moines, Iowa 50319 

Dear Ms. Reis: 

You indicated-that -the Iowa C i v i l Rights-Commission jnay — 
u t i l i z e a small number of volunteer workers to a s s i s t i n evalua 
t i o n of cases that are pending before the Commission. Therefor 
you have presented the following question for our consideration 

Would Section 601A.15(4), The Code 1981, 
be v i o l a t e d i f volunteer workers were given 
access to co n f i d e n t i a l case f i l e s upon signing 
an agreement to abide by the agency's c o n f i 
d e n t i a l i t y mandates? 

The answer to your question i s no. 

We note at the outset that the enabling statute provides 
that the c i v i l r i g h t s chapter " s h a l l be construed broadly to 
effectuate i t s purposes." § 601A.18, The Code 1981. E f f e c t i v e 
use of volunteers would surely a s s i s t in e f f e c t u a t i n g the pur
poses of the law. 

The Commission's power and duties include the following: 

1. To prescribe the duties of a d i r e c t o r 
and appoint and prescribe the duties of such 
investigators and other employees and agents 
as the commission s h a l l deem necessary f o r 
the enforcement of t h i s chapter. 

§ 601A.5(1) (emphasis supplied). The term "agent" i s not de
fined i n the c i v i l r i g h t s chapter. According to Blank's Law 
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Dictionary, Revised 4th Ed. (1968 West) an agent i s a person 
authorized by another to act for him, one entrusted with 
another's business. The relevant dictionary meaning i s in 
accord. See, Webster's Third New International Dictionary, 
p. 40 (1976) (one that acts f o r or i n the place of another by 
authority from him). These d e f i n i t i o n s of agent do not sug
gest that a wage or salary i s required for the agency r e l a t i o n 
ship to e x i s t . Thus, i t appears that the Commission could 
"prescribe the duties" of volunteer "agents" j u s t as i t does 
those who are paid employees. 

Nor i s there anything in the statutory requirement of 
c o n f i d e n t i a l i t y that would preclude the use of volunteers who 
are bound by contract to comply with the c o n f i d e n t i a l i t y re
quirement. The duty of non-disclosure i s imposed upon the 
"members of the Commission and i t s sta:f f." § 601A.15(4), The 
Code 1981 (emphasis added). 

The term s t a f f , l i k e the word agent, does not carry a 
requirement of wage or salary. The relevant meaning of s t a f f 
i s "the personnel responsible f o r the functioning of an i n 
s t i t u t i o n or the establishment or the carrying out of an 
assigned task under an o v e r a l l d i r e c t o r or head." Webster's, 
supra, at 2219. 

The Commission may wish to adopt a b r i e f r u l e that the 
Commission's " s t a f f " may include such volunteers as the Com
mission s e l e c t s from time.to time i f i t i s concerned that 
challenges to i t s use of volunteers might a r i s e . 

Respectfully submitted, 

Merle Wilna Fleming 
Assistant Attorney General 

MWFrcrn 



STATE OFFICERS AND DEPARTMENTS. Department of General Services -
Authority for Iowa businesses to donate unneeded equipment and 
supplies to the State, §§ 18.15, 565.3, 565.4, 565.5, The Code. 
Any manufacturer or merchandiser may give t h e i r unneeded equipment 
and supplies to the State so long as the object and purpose of such 
g i f t i s not against public p o l i c y or i l l e g a l . The State may then 
d i s t r i b u t e such g i f t s to state agencies and charge such agencies 
reasonable service charges to cover the costs of d i s t r i b u t i o n . 
(Swanson to McCausland, Director, Department of General Services, 
8/28/81) #81-8-37(L) 

Mr. Stanley L. McCausland August 28, 19 81 
Director 
Department of General Services 
Hoover State O f f i c e Building 
Des Moines, Iowa 50319 

Dear Mr. McCausland: 

We have received your request f o r an opinion from this 
o f f i c e concerning authority for Iowa businesses to donate 
unneeded equipment and supplies to the State. 

- You—state—that -the -Federal- -Surplus -Property-J)ivision_af 
the Department of General Services receives equipment and 
supplies no longer needed by the federal government and 
d i s t r i b u t e s them to public agencies, schools, h o s p i t a l s , and 
other agencies within the State. The program supports 
i t s e l f by charging a small service charge on each item i t 
d i s t r i b u t e s . 

You further state that the generation of f e d e r a l property 
i s at a low ebb now, and i n looking f o r ways to supplement 
the decreased federal flow, you have come on the idea of 
using Iowa manufacturers and merchandisers as a supply 
source. You have had preliminary contacts which in d i c a t e 
that there i s i n t e r e s t i n such a project, and request an 
opinion of the Attorney General on the following questions: 

1. Could Iowa businesses donate t h e i r unneeded equipment 
and supplies to the State? 

2. Could the State d i s t r i b u t e t h i s equipment to the 
agencies currently served by the federal surplus property 
program? 

3. Could the donating businesses deduct the donations 
from t h e i r income taxes? I f so, at what value? 

4. Could the State charge the r e c i p i e n t s of the donations 
service charges to cover the costs of transportation, warehousing 
and other d i s t r i b u t i o n costs? 
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The authority for the State to receive equipment and 
supplies no longer needed by the federal government i s found 
i n Section 18.15, Code of Iowa, 1981. That section provides 
as follows: 

Services and commodities accepted. The d i r e c t o r 
of the department of general services i s also 
authorized to accept services, commodities and 
surplus property and make provision f o r warehousing 
and d i s t r i b u t i o n to various departments and sub
d i v i s i o n s of the state, and such other agencies, 
i n s t i t u t i o n s and authorized r e c i p i e n t s within the 
state as may be from time to time designated i n 
federal statutes and r u l e s . 

Iowa businesses and others may donate t h e i r unneeded 
equipment and supplies to the State by v i r t u e of Section 565.3, 
Code of Iowa, 1981. That section states that: 

A g i f t , devise, of bequest of property, r e a l or 
personal, may be made to the state, to be h e l d i n 
t r u s t for and applied to any s p e c i f i e d purpose 
within the scope of i t s authority, but.the same 
s h a l l not become e f f e c t u a l to pass t i t l e i n such 
property unless accepted by the executive c o u n c i l 
i n behalf of the state. 

Under t h i s statute, any manufacturer or merchandiser 
may give or donate t h e i r unneeded equipment and supplies to 
the State so long as the object and purpose of such g i f t i s 
not against public p o l i c y or i l l e g a l . Eckles v. Lounsberry, 
111 N.W.2d 638 (Iowa, 1961). To pass t i t l e to the property, 
the g i f t must be accepted by the executive council i n behalf 
of the state. 

Section 565.4, Code of Iowa, 1981, further provides that: 

I f g i f t s are made to the state i n accordance with 
section 565.3, fo r the benefit of an i n s t i t u t i o n 
thereof, i f accepted, s h a l l be held and managed i n 
the same way as other property of the state, 
acquired f o r or devoted to the use of such i n s t i t u t i o n ; 
and any conditions attached to such g i f t become 
binding upon the state, upon the acceptance thereof. 

G i f t s made d i r e c t l y to a State i n s t i t u t i o n may be accepted 
by the governing board of such i n s t i t u t i o n , and the board may 
exercise such powers with reference to the management, sale, 
d i s p o s i t i o n , investment, or control of the property as i t 
deems e s s e n t i a l to i t s preservation and the purposes for 
which the g i f t was made. Section 565.5, Code of Iowa, 1981. 
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With property donated to the State under the provisions 
of Section 565.3, Code of Iowa, 1981, upon acceptance by the 
executive council, the State may d i s t r i b u t e the property or 
equipment to the state agencies currently served by the 
federal surplus property program. 

With regard to your question pertaining to the d e d u c t i b i l i t y 
of such donated property, and at what value, we r e f r a i n from 
rendering an opinion thereon because the answer would vary 
depending upon each s p e c i f i c f a c t u a l s i t u a t i o n involved. 
Such deductions are generally allowed for contributions to 
q u a l i f i e d organizations. A "state" i s considered by Internal 
Revenue Service to be a q u a l i f i e d organization f o r such 
purposes i f the contribution i s made for e x c l u s i v e l y public 
purposes. (Internal Revenue Code, Sec. 170(b)(1)(A), Reg. §1.170A-9) 

We see no problem i n charging the public r e c i p i e n t s of 
the donations reasonable service charges to cover the costs 
of transportation, warehousing and other d i s t r i b u t i o n costs. 

We hope that the above information adequately answers 
your questions. I f we can be of further assistance, please 
advise. 

Yours very t r u l y 

GARY H. SWANSON 
Assistant Attorney General 

GHS/mel 



MOTOR VEHICLES: Probationary Operator's Licenses. Sections 
321.178, 321.189, The Code 1981; U. S. Constitution, Amend
ment XIV, Iowa Constitution, Art. I, § 6. The § 321.178(2) 
provision for probationary operator's licenses for those 
drivers between the ages of sixteen and eighteen does not 
apply to the operation of motorcycles. This provision i s 
v a l i d under the Fourteenth Amendment of the U. S. Constitu
tion and A r t i c l e I, § 6 of the Iowa Constitution. (Dundis 
to Jochum, State Representative, 8/28/81) #81-8-36(L) 

August 28, 1981 

Honorable Thomas-J. Jochum. 
State Representative 
2368 Jackson 
Dubuque, Iowa 522001 

Dear Representative Jochum: 

You have requested an Attorney General's opinion oh 
the following questions: 

1. Since both operators of automobiles 
and motorcycles must possess operator's 
licenses, do the provisions of § 321.178 
(2)(a) r e l a t i n g to probationary operator's 
licenses apply to persons between the ages 
of sixteen and eighteen who operate auto
mobiles and motorcycles? 

2. Since an operator's license i s re
quired for the operation of both an auto
mobile and a motorcycle, would the granting 
of a probationary operator's license only 
to the operator of an automobile and not 
to a motorcycle operator, although other 
circumstances would be i d e n t i c a l , be an 
unlawful discrimination under the Iowa or 
United States Constitution? 

I. 

As you have indicated, the standard operator's license 
issued to drivers i n Iowa i s authorized by § 321.189(1), The 
Code 1981. Chauffeurs and operators of motorized b i c y c l e s 
are required to obtain separate lic e n s e s . § 321.189(1) and (2) 
The Code 1981. Although a separate license i s not required for 
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motorcycle operation, the standard operator's license must 
be s p e c i f i c a l l y marked v a l i d f o r motorcycle. See I.A.C. 
820-07C-13.7(1). As with the chauffeurs and motorized 
b i c y c l e licenses, a s k i l l test applicable to that v e h i c l e 
must be passed. 

A recent amendment to § 321.189(1) w i l l require the 
completion of a motorcycle education course for a person 
under the age of eighteen applying f o r an operator's 
li c e n s e v a l i d for the operation of motorcycles: 

A f t e r July 1, 1981, a person under 
the age of eighteen applying for a 
[motor vehicle license] v a l i d for the 
operation of a motorcycle s h a l l be r e 
quired to successfully complete a motor
cycle education course approved and 
established by the department of public 
i n s t r u c t i o n or successfully complete an 
approved motorcycle education course at 
a private or commercial driver education 
school licensed by the department. A 
public school d i s t r i c t may charge a 
student a fee which s h a l l not exceed the 
actual cost of i n s t r u c t i o n . -1-

This course i s separate and d i s t i n c t from the regular driver's 
education course required under § 321.178(1), The Code 1981. 

Section 321.178(2), The Code 1981, has f o r a number of 
years provided f o r the issuance of a probationary operator's 
li c e n s e to those between the ages of sixteen and eighteen 
years of age who have not been able to take the standard d r i v e r ' 
education course: 

Youths not attending school - no d r i v e r 
education required. 

a. Any person between sixteen and 
eighteen years of age who i s not i n 
attendance at school or i n a public or 
private school where an approved d r i v e r ' s 
education course i s offered or a v a i l a b l e , 
may be issued a one-year probationary 
operator's license without having completed 
an approved d r i v e r ' s education course. Such 
person s h a l l not have a probationary operator's 

The 69th General Assembly, 1981 Session, has amended the 
e f f e c t i v e date to January 1, 1982 i n House F i l e 872. 
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license revoked or suspended upon re
entering school p r i o r to age eighteen 
provided the student e n r o l l s in and 
completes the classroom portion of an 
approved driver's education course as 
soon as a course i s av a i l a b l e . 

Your question asks whether a probationary l i c e n s e issued 
pursuant to § 321.178(9)(a) authorizes operation of a 
motorcycle as well as a conventional vehicle. That question 
must be answered i n the negative. 

The exception i n § 321.178(2)(a) expressly addresses 
i t s e l f only to noncompletion of the driver's education course, 
not the motorcycle education course. The f a c t that the basic 
operator's license i s required for both automobile and motor
cycle operation i s i r r e l e v a n t since i t must be s p e c i f i c a l l y 
v a l i d a t e d for motorcycle. The Code establishes an a d d i t i o n a l 
requirement for motorcycle operation beyond the standard 
operator's test -- namely successful completion of a motor-

—cy.cl.e-_ejduc.at.ion course,__ That additiona.l_r^q^ui :rement, unlike 
the general driver's education requirement, i^ _lihliuarxf"ied~. 

Even i f one were to go beyond the p l a i n language of 
§ 321.178(2)(a) and consider the purpose and intent behind 
the l e g i s l a t i o n as enunciated i n the December 24th, 1980 
Attorney General's opinion you c i t e (Op.Att'y Gen. #80-12-23, 
p.5), the same conclusion must be drawn. Although a pro
bationary l i c e n s e marked v a l i d for motorcycle operation could 
f a c i l i t a t e g a i n f u l employment, and even poss i b l e attendance at 
a motorcycle education course far t h e r from home, the p o t e n t i a l 
dangers inherent i n operating the motorcycle without b e n e f i t 
of the completed education course for those under eighteen 
could outweigh that value. Although t h i s r a t i o n a l e has not 
been spelled out by the L e g i s l a t u r e , t h e i r c a l l for a separate 
motorcycle education course under § 321.189(1) indicates they 
consider motorcycle operation to present d i s t i n c t problems. 

In sum, we are of the view that a § 321.178(2)(a) pro
bationary l i c e n s e i s not a v a i l a b l e for motorcycle operation. 

I I . 
Your second question asks whether such a d i s t i n c t i o n 

made between the driver and motorcycle education courses, as 
fa r as probationary licenses are concerned, i s v a l i d under the 
United States and/or Iowa Constitutions. The applicable portion 
of the United States Constitution would be the Fourteenth Amend
ment equal protection guarantee, and that of the Iowa Constitu
t i o n , the A r t i c l e I, § 6 uniform a p p l i c a t i o n of laws provision. 

http://cy.cl.e-_ejduc.at.ion
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The Attorney General opinion c i t e d i n D i v i s i o n I 
contains a general discussion of the above c o n s t i t u t i o n a l 
provisions. The following passage from that opinion i s 
worth repeating: 

The scope of these two c o n s t i t u t i o n a l 
guarantees i s not co-extensive. Compare 
Bierkamp v. Rogers, 293 N.W.2d 577 (Iowa 
1980)(holding the Iowa guest statute, 
§ 321.494, The Code 1979, a v i o l a t i o n of 
Iowa Const. Art. I, §6) with S i l v e r y. 
S i l v e r , 280 U.S. 117, 50 S.Ct. 57, 74 
L.Ed. 221 (1929)(holding that the Connecti
cut guest statute, Conn. Gen. Stat. ch. 
308 (1927), does not v i o l a t e the equal 
pr o t e c t i o n clause of the fourteenth amend
ment) and H i l l v. Garner, 434 U.S. 989, 98 
S.Ct. 623, 54 L.Ed.2d 486 (1977)(dismissal 
for want of substantial federal question of 
an appeal challenging on equal pr o t e c t i o n 
grounds the Oregon Guest statute, Ore. Rev. 
Stat. § 30.115 (1975)). 

Absent a suspect c l a s s or an i n f r i n g e 
ment of fundamental r i g h t s , i t i s agreed, 
however, that the test to be applied i s the 
r a t i o n a l basis t e s t . Massachusetts Board 
of Retirement v. Murgia, 427 U.S. 307, 312-
13, 49 L.Ed.2d 520, 524, 92 S.Ct. 2562 
(1976); Rudolph, 293 N.W.2d at 557; Lunday 
v. Vogelman, 213 N.W.2d 904, 907 (Iowa 
1973). 

In Rudolph, the Iowa Supreme Court c i t e d with approval 
a United States Supreme Court statement of the r a t i o n a l 
basis t e s t : 

The c o n s t i t u t i o n a l safeguard [of equal 
protection] i s offended only i f the c l a s s i 
f i c a t i o n r ests on grounds wholly i r r e l e v a n t 
to the achievement of the state's objective. 
State l e g i s l a t u r e s are presumed to have 
acted within t h e i r c o n s t i t u t i o n a l power 
despite the fac t that, i n p r a c t i c e , t h e i r 
laws r e s u l t i n some in e q u a l i t y . A statutory 
discrimination w i l l not be set aside i f any 
state of facts reasonably may be conceived 
to j u s t i f y i t . 
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Rudolph, 293 N.W.2d at 558, quoting 
McGowan v. Maryland, 366 U.S. 420, 
425-26, 81 S.Ct. 1101, 6 L.Ed.2d 393, 
399 (1966). When a statute i s 
challenged on the ground that i t denies 
equal protection, the burden i s on the 
challenger to prove the statutory 
c l a s s i f i c a t i o n ' i s wholly i r r e l e v a n t to 
the achievement of the state's objective.' 
Rudolph, 293 N.W.2d at 558. 

It i s clea r we are not dealing with a suspect c l a s s , or 
fundamental r i g h t s as defined by present case law, and that 
accordingly, the r a t i o n a l basis test must be applied in 
this matter. 

We think the Legislature could r a t i o n a l l y believe that 
operating a motorcycle i s quite d i f f e r e n t from operating an 
automobile or truck. Motorcycles appear to present a number 
of d i s t i n c t safety problems - l i m i t e d v i s i b i l i t y to other 
drivers, less protection for an operator involved i n an 
-aee-lden-fe, -and—various._C-Qntr.ol _and_jiaj^ling_rjj;c^uli^J^t^ :es . It 
is also generally recognized that a younger d r i v e r age seems" 
to correlate somewhat with accident and t r a f f i c frequency, a 
fact that when combined with the problems associated with 
motorcycles would not only require a sp e c i a l safety course 
before motorcycle operation, but mandate the taking of that 
course by a youth under the age of eighteen regardless of 
whether he or she i s i n attendance at achool or whether the 
course i s even offered at that school. 

In our view, the statutory discrimination between 
automobile and motorcycle operators concerning the issuance of 
§ 321.178(2) probationary licenses can be j u s t i f i e d due to the 
p a r t i c u l a r concerns with motorcycle operation. As long as a l l 
operators of motorcycles are treated i d e n t i c a l l y regarding t h i 
matter, the denial of a probationary operator's l i c e n s e does 
not v i o l a t e the Fourteenth Amendment of the United States 
Constitution nor A r t i c l e I, § 6 of the Iowa Constitution. 

Sincerely, 

SPD:sh 



COUNTY AND COUNTY OFFICERS: Board of Supervisors, §§ 252.27, 
Code of Iowa, 1981, as amended by S.F. 130 of the 69th G.A., 
96.19(6)(a)(6)(e), 85.16(2), 97.53, 613A.2, Code of Iowa, 1981. 
The Board of Supervisors may require persons re c e i v i n g a s s i s 
tance, pursuant to Ch. 252, The Code, to perform labor f o r the 
county as a condition for re c e i p t of such r e l i e f . Such persons 
may be considered employees of the county under these circum
stances. (Robinson to Beine, Cedar County Attorney, 8/28/81) 
#81-8-35(L) 

August 28, 1981 

Lee W. Beine, Esquire 
Cedar County Attorney 
419 Cedar Street 
Tipton, Iowa 52772 

—Dear-Mr-?—Beine-: I 

Recently you asked for an opinion of the Attorney General, 
wherein you stated: 

Our l o c a l Board of Supervisors i s con
templating a requirement that persons 
r e c e i v i n g assistance under Chapter 252 
of the Code of Iowa perform labor f o r 
the County as a condition f o r re c e i p t 
of such r e l i e f . I t i s not planned that 
such labor be part of any work project 
as set f o r t h by Section 252.42. The 
question has been raised as to whether 
Chapter 251, Section 6, of the Code may 
be read, together with Chapter 252, so 
that persons receiving r e l i e f under 
Chapter 252 may be put to work on pro
ject s other than the streets and highways. 
Our o f f i c e would appreciate an opinion 
from your o f f i c e on the following: 
[The f i r s t three s p e c i f i c questions are 
omitted.] 
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Senate F i l e 130 of the Sixty-Ninth General Assembly i s 
a 257 page Act to Implement the Home Rule Amendment f o r counties 
which amended many of the present sections of The Code. Your 
f i r s t two questions pertained to Chapters 251 and 252, The 
Code, which t h i s Act amends i n Sections 1035 to 1041, copies of 
which are attached. The Governor signed t h i s measure on May 19, 
1981, and i t became e f f e c t i v e July 1, 1981. See, § 3.7, The 
Code. 

The answer you seek i s found i n § 252.27, The Code, which 
i s amended to read as follows: 

252.27 FORM OF RELIEF—CONDITION. The 
Board of supervisors s h a l l determine the 
form of the r e l i e f . However, l e g a l a i d 
s h a l l be only i n c i v i l matters and pro
vided only through a l e g a l aid program 
approved by the board of supervisors. 
The amount of assistance issued s h a l l be 
determined by standards of assistance 
established by the board of supervisors. 
They may require any able-bodied person ; 

to work on public programs or projects at 
the p r e v a i l i n g l o c a l rate per hour i n 
payment fo r and as a condition of granting 
r e l i e f . The labor s h a l l be performed 
under the d i r e c t i o n of the o f f i c e r s having 
charge of such public programs for pro j e c t s . 
Subject to the provisions of section 142.1, 
r e l i e f may consist of the b u r i a l of non
resident indigent transients and the payment 
of the reasonable cost of b u r i a l , not to 
exceed two hundred f i f t y d o l l a r s . 

The board s h a l l record i t s proceedings 
r e l a t i n g to the provisions of r e l i e f to 
s p e c i f i c persons under t h i s chapter. 
A person who i s aggrieved by a decision 
of the board may appeal the decision as i f 
i t were a contested case before an agency 
and as i f the person had exhausted admini
s t r a t i v e remedies i n accordance with the 
procedures and standards i n section 17A.19, 
subsections 2 through 8, and section 17A.20. 
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Clearly, the Board of Supervisors may require persons receiving 
assistance under Chapter 252, The Code, to perform labor for the 
county as a condition for receipt of such r e l i e f . 

An answer to your t h i r d question pertaining to the County 
Home Rule Amendment to the Iowa Constitution, 1857, i s therefore 
not required. 

You next asked: 

4. In the event that the Board of 
Supervisors were to require such 
persons to perform labor f o r the 
County, whether or not such labor 
was li m i t e d to the streets and 
highways, would, or could, such 
persons be "employables" of the 
County for purposes of the 
Workmen's Compensation Law, 
Chapter 613A of the Code of Iowa, 
Chapter 96 of the Code of Iowa, 

~ and~Chapter~9 7~ of the Code -of-
Iowa? 

Yes, with the exception of employment for puroses of the 
Employment Security Act, (See, § 96.19(6)(a)(6)(e), The Code), 
i n our opinion, courts could consider such persons employees of 
the county under the circumstances re l a t e d i n your question. We 
recognize that a strong case could be made under the Worker's 
Compensation Statute (See, § 85.61(2), The Code), The Old-Age 
and Survivors' Insurance System (See, § 97.53, The Code), and 
the Tort Claims Act (See, 613A.2, The Code), that persons per
forming service f o r the county, as a condition of re c e i v i n g 
aid, are not employees but persons performing a required service. 
That i s , they receive welfare under a condition that they 
p a r t i c i p a t e i n a work project. This i s not compensation for 
t h e i r services i n the employer-employee sense. A case that 
might support t h i s reasoning i s Hicks v. G u i l f o r d County, 148 
S.E.2d 240 (N.C. 1966) where a juror was held not to be a 
"public o f f i c e r " , "independent contractor" nor an employee 
within the Worker's Compensation Act. In our opinion, however, 
the Iowa courts are l i k e l y to follow Scissons v. C i t y of 
Rapid C i t y , 251 N.W.2d 681 (S.D. 1977), where the court held 
that a claimant injured on a garbage truck used under a county 
program of work r e l i e f and who was compensated by the county i n 
the form of vouchers which were redeemable f o r necessaries at 
various stores was an "employee" of the county and e n t i t l e d to 
compensation benefits for the i n j u r i e s . 
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At f i r s t blush, t h i s r e s u l t may seem undesirable to the 
county. Consider, however, McBroom v. State, 226 N.W.2d 41 
(Iowa 1975) , where a prisoner (not an employee) was able to 
recover $125,000 from the state for the loss of part of a hand. 
An employee would be allowed only a f r a c t i o n of that amount 
under Worker's Compensation. After t h i s case, § 25A.14(5) 
and (6), The Code, the State's Tort Claims Act, was amended to 
i t s present language which provides that prisoners are 
covered by Worker's Compensation. 

We recognize that C i t y of Rapid C i t y , supra, i s not binding on 
the Iowa courts and our statutes d i f f e r . Further, we recognize 
that § 252.27, The Code, as amended, gives the board of supervisors 
broader d i s c r e t i o n than they have had heretofore to develop 
standards. However, the phrase "at the p r e v a i l i n g l o c a l rate per 
hour i n payment f o r and as a condition of granting r e l i e f " may 
the Iowa courts to concur with South Dakota's reasoning. 

The Michigan Court of Appeals has held that the word 
"employee" has neither t e c h n i c a l l y nor i n general use a r e s t r i c t e d 
meaning, and i t may have d i f f e r e n t meanings i n d i f f e r e n t con
nections and i s not a word of art but takes color from i t s sur
roundings and frequently i s c a r e f u l l y defined by the statute where 
i t appears. Regents of the University of Michigan v. Michigan Emp. 
Relations Com., 195 N.W.2d 875, 878 (Mich. App. 1972). 

Generally, the employee-employer cases come within the 
context of whether the person i s an employee or an independent 
contractor. Here the Iowa Supreme Court has l a i d out the 
following considerations: 

I I I . We have repeatedly pointed out the 
most commonly accepted i n d i c i a of the 
re l a t i o n s h i p of the employer-employee, 
frequently i n determining whether a person 
rendering service to another i s an employee 
or independent contractor. Our most 
recent decision of t h i s kind as t h i s i s 
written i s Swain v. Monona County, Iowa, 
163 N.W.2d 918, 921, quoting from Nelson 
v. C i t i e s Service O i l Co., supra, 259 
Iowa 1209, 1215, 146 N.W.2d 261, 264-265. 
The Nelson opinion i n turn quotes from 
several e a r l i e r precedents, including 
Schlotter v. Leudt, supra, 255 Iowa 640, 
643, 123 N.W.2d 434, 436-437. 

The Schlotter and Nelson cases state: 
"The most important consideration i n 
determining whether a person giv i n g 
service i s an employee or an independent 
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contractor i s the r i g h t to control the 
physical conduct of the person giving 
service. If the r i g h t to control, the 
r i g h t to determine, the mode and manner 
of accomplishing a p a r t i c u l a r r e s u l t i s 
vested i n the person giving service, he 
i s an independent contractor, i f i t i s 
vested i n the employer, such person i s 
an employee." 

I t may be well also to repeat from 
Mallinger v. Webster City O i l Co., 211 
Iowa 847, 851, 234 N.W. 254, 256-257 and 
many l a t e r precedents, including Swain 
v. Monona County and Nelson v. C i t i e s 
Service O i l Co., both supra, these 
commonly recognized tests of an inde
pendent contractor: "(1) The existence 
of a contract f o r the performance by a 
persdrr~o~f ~a cTertaln~piece _~or~kind _ o f 1 

work at a f i x e d p r i c e ; (2) independent 
nature of his business or of his d i s t i n c t 
c a l l i n g ; (3) his employment of a s s i s 
tants with the r i g h t to supervise t h e i r 
a c t i v i t i e s ; (4) his o b l i g a t i o n to f u r 
nish necessary t o o l s , supplies, and 
materials; (5) his r i g h t to control the 
progress of the work, except as to f i n a l 
r e s u l t s ; (6) the time for which the 
workman i s employed; (7) the method of 
payment, whether by time or by job; 
(8) whether the work i s part of the regu
l a r business of the employer." 

See also 41 Am.Jur.2d, Independent 
Contractors, sections 5 and 8, pages 
743-746, 751-753. 

Volkswagen Iowa Ci t y , Inc. v. Scott's, Inc., 165 N.W.2d at 792 
(Iowa 1969). We assume the county w i l l exercise c o n t r o l . 

In summation, the board of supervisors may require persons 
rec e i v i n g assistance to perform labor for the county as a 
condition for the r e c e i p t of such r e l i e f . Such persons probably 
would be considered by the courts to be an employee of the county 
under these circumstances. 

SCR/iam 



MENTAL HEALTH: SUBSTANCE ABUSE: Escort of substance abusers to 
treatment f a c i l i t i e s . §§ 125.35 and 125.35(3), The Code 1981. 
There i s no requirement that a J u d i c i a l H o s p i t a l i z a t i o n Referee 
issue an order for the transport of a substance abuser to a 
substance abuse treatment f a c i l i t y under § 125.35, The Code 1981. 
Persons other than peace o f f i c e r s may transport or escort a 
substance abuser to a proper f a c i l i t y under § 125.35. Such 
person may use such force as i s reasonably necessary to detain 
and transport the substance abuser to a f a c i l i t y . Reasonable 
force i s that which an o r d i n a r i l y prudent and i n t e l l i g e n t person, 
with the knowledge and i n the s i t u a t i o n of the person charged 
with detaining the substance abuser, would have deemed necessary 
under the circumstances- (Mann to Kumpula, Assistant Dickinson 
County Attorney, 8/28/81) #81-8-34(L) 

Mr. Glenn W. Kumpula August 28, 1981 
Assistant County Attorney 
Dickinson County Attorney's O f f i c e 
710 Lake Street 
S p i r i t Lake, Iowa 51360 

D_ear.iMr_.^Kumpulaj 

You requested an opinion of the Attorney General on the 
following question: 

Is i t necessary for the County J u d i c i a l 
H o s p i t a l i z a t i o n Referee to sign an Order 
authorizing the County S h e r i f f ' s Department 
to pick up and transport to the Mental Health 
I n s t i t u t e , i n d i v i d u a l s being committed 
pursuant to Section 125.35 of the Code? 

We have reviewed § 125.35, The Code 1981, and we now 
conclude that i t does not require a referee to issue an order for 
the escort of a person to a substance abuse treatment f a c i l i t y . 
We r e l y on the language of § 125.35(3) for t h i s conclusion, 
pertinent portions of which read as follows: 

3. Upon approval of the a p p l i c a t i o n by the 
administrator i n charge of the f a c i l i t y , the 
person s h a l l be brought to the f a c i l i t y by a 
peace o f f i c e r , health o f f i c e r , the applicant 
for commitment, the patient's spouse, the 
patient's guardian or any other interested 
person. The person s h a l l be retained at the 
f a c i l i t y to which he was admitted, or 
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transferred to another f a c i l i t y , u n t i l 
discharged under subsection 5. 

The goal i n construing a statute i s to ascertain the 
l e g i s l a t i v e intent and, i f possible, give i t e f f e c t . Doe v. Ray, 
251 N.W.2d 496 (Iowa 1977). In doing so, one must look to what 
the l e g i s l a t u r e said, rather than what i t might have or should 
have said. K e l l y v. Brewer, 239 N.W.2d 109 (Iowa 1976): 
Steinbeck v. Iowa D i s t r i c t Court, 224 N.W.2d 469 (Iowa 1974). In 
statutory construction, one must seek a meaning which i s both 
reasonable and l o g i c a l and t ry to avoid r e s u l t s which are 
strained, absurd, or extreme. State v. Berry, 247 N.W.2d 263 
(Iowa 1976). 

I t i s clea r from a review of § 125.35(3) that a person s h a l l 
be transported to a substance abuse treatment f a c i l i t y a f t e r the 
ap p l i c a t i o n f o r admission has been approved by the administrator 
i n charge of the f a c i l i t y . I t i s further c l e a r that no order 
need be issued by a referee authorizing that transportation. In 
fac t , nothing i n § 125.35 contemplates any involvement of a 
referee. Thus, the authority f o r transporting or escorting a 
substance abuser to a f a c i l i t y emanates from the approval of the 
ap p l i c a t i o n f o r admission by the f a c i l i t y ' s administrator. 

It i s also c l e a r that persons other than members of a 
s h e r i f f ' s o f f i c e may transport or escort the substance abuser to 
a f a c i l i t y . Section 125.35(3) authorizes persons other than 
peace o f f i c e r s to transport substance abusers to a proper 
f a c i l i t y . Such persons may use such force as i s reasonably 
necessary to detain and transport the substance abuser to a 
f a c i l i t y . This point was made i n a p r i o r opinion of thi s o f f i c e , 
19/5 Op.Att'yGen. I l l , where § 125.35's predecessor was discussed 
as follows: 

. . . [A]s can be seen, § 125.18(3) mandates 
that upon approval of the app l i c a t i o n , the 
intoxicated person s h a l l be brought to the 
f a c i l i t y . The word " s h a l l " imposes a duty. 
See § 4.1(36)(a), 1975 Code of Iowa. In some 
cases, the use of force may be absolutely 
e s s e n t i a l f o r the authorized person to carry 
out h i s duty of bringing the into x i c a t e d 
person to a f a c i l i t y . The en t i r e purpose of 
the Alcoholism Act i s to provide treatment 
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for a l c o h o l i c s and intoxicated persons. See 
§ 125.1, 1975 Code of Iowa. This purpose 
would be u t t e r l y defeated i f force could not 
be used when necessary. I t i s recognized 
that the persons who most need a l c o h o l i c 
treatment are often the ones least l i k e l y to 
submit to i t v o l u n t a r i l y . This i s p a r t i c u 
l a r l y true of the class of persons who are 
subject to emergency commitment under 
§ 125.18(1), namely persons who have threat
ened, attempted, or i n f l i c t e d physical harm 
on themselves or others and are l i k e l y to 
i n f l i c t p hysical harm on themselves or 
others. S i g n i f i c a n t l y , § 125.18(3) contains 
no q u a l i f i c a t i o n that the intoxicated person 
s h a l l be brought to the f a c i l i t y only i f he 
consents to be brought. 

-Cf-. ,-P-rochaska-v..._Brinegar, 251_Iowa 834, 102 N.W.2d 870 (Iowa 
1960)7~llaxwell v. Maxwell, 189 Iowa 7, 177 N.W. 541, 10 A.L.R. 
482 (1920); Bisgaard vT~Duvall, 169 Iowa 711, 151 N.W. 1051 
(1915); R. F~ Chase, Insanity Proceedings - False Detention, 30 
A.L.R.3d 523 (1970); D.A. Cox, Insane Person - Arrest and 
Dentention, 92 A.L.R.2d 570 (1963). 

Although we have concluded that reasonable force may be used 
to detain and escort a person to a substance abuse f a c i l i t y , the 
righ t to use reasonable force i s not without q u a l i f i c a t i o n . One 
may not use such force as w i l l take human l i f e or i n f l i c t great 
bodily i n j u r y , unless used to prevent the taking of human l i f e or 
i n f l i c t i o n of great bodily Injury by the substance abuser. Katko 
v. Briney, 183 N.W.2d 657 (Iowa 1971); 0'Shanghnessy v. B i s s e l l , 
430 F.2d 1015 (9th C i r . 1970); 5 Am.Jur.2d Arrest § 80 et. seq. 
(1962). In other words, reasonable force " i s tHat which an 
o r d i n a r i l y prudent and i n t e l l i g e n t person, with the knowledge and 
i n the s i t u a t i o n of the person charged with detaining the 
substance abuser, would have deemed necessary under the 
circumstances. Mclusky v. Steinhorst, 45 Wis.2d 350, 173 N.W.2d 
148 (1970); Breese v. Newman, 179 Neb. 878, 140 N.W.2d 805 
(1966). 

In summary, then, we conclude that there i s no requirement 
that a J u d i c i a l H o s p i t a l i z a t i o n Referee issue an order for the 
transport of a substance abuser to a substance abuse treatment 
f a c i l i t y under § 125.35. Persons other than peace o f f i c e r s may 
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transport or escort a substance abuser to a proper f a c i l i t y under 
§ 125.35. Such person may use such force as i s reasonably 
necessary to detain and transport the substance abuser to a 
f a c i l i t y . 

Sincerely, 

Thomas Mann, J r . 
Assistant Attorney General 

TM/jam 



STATE OFFICERS AND DEPARTMENTS; C o n f l i c t of Interest, Chapter 68B, 
The Code. A b l i n d person i s not automatically d i s q u a l i f i e d from 
serving on the Iowa Commission for the Blind because of c o n f l i c t 
of i n t e r e s t . Good judgment should be excercized, however, when 
a Commissioner i s faced with an issue i n which the Commissioner 
has a present, s p e c i f i c , and personal i n t e r e s t i n the outcome. 
Recusal on a s p e c i f i c issue may be the solution on a case by 
case basis.( Appel to Taylor? Director, Commission f o r the Bl i n d , 
8/27/81) #81-8-32 (L) 

John Taylor, Director August 27, 1981 
Commission for the B l i n d 
L O C A L 

Dear Mr. Taylor: 

We have received your request for an opinion of the 
Attorney General with respect to the following question: 

Is a c o n f l i c t of int e r e s t created 
by the appointment of a b l i n d person 
to the Commission board who receives 
services from the Commission as 
either (a) vocational r e h a b i l i t a t i o n 
c l i e n t , (b) b l i n d vending f a c i l i t y 
operator, (c) r e c i p i e n t of l i b r a r y 
services, or (d) purchase on c r e d i t 
of a i d and appliances? 

Preventing a public o f f i c i a l from making decisions 
i n his public capacity based on his personal, pecuniary 
i n t e r e s t s has long been recognized by the common law. 
Wilson v. Iowa Ci t y , 165 N.W.2d 813, 822 (Iowa 1981). In 
order to give e f f e c t to t h i s p o l i c y , the Iowa Code has 
several sections dealing with, among other things, the pre
vention of o f f i c i a l misconduct, corruption and b r i b e r y of 
public o f f i c i a l s . See Chs. 68B, 721 and 722, The Code 1981. 
However, no section e x p l i c i t l y deals with the question pre
sented here. Thus, the p o l i c i e s underlying the common law 
and the various Code sections must be examined i n order to 
answer t h i s question and effectuate the o v e r a l l l e g i s l a t i v e 
objective i n preventing c o n f l i c t s of i n t e r e s t . 

Unlike most c o n f l i c t of i n t e r e s t questions, however, 
your inquiry does not deal with a s p e c i f i c a c t i o n by a public 
o f f i c i a l , but rather with whether a person may hold a speci
f i c public o f f i c e at a l l . In t h i s s e t t i n g , i t i s important 
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to balance the desire to prevent c o n f l i c t s of i n t e r e s t with 
the need to appoint capable men and women to such a p o s i 
t i o n . See Dana-Robin Corporation v. Common Council, C i t y 
of Danbury, 348 A.2d 560, 564 (Conn. 1979). Obviously, a 
b l i n d person can bring a unique set of experiences to the 
Commission for the Bl i n d . Since such a person would l i k e l y 
receive some a i d from the Commission, that person's experi
ences would be l o s t i f prevented from being appointed. Also, 
unlike most "private i n t e r e s t s " , the a i d received by b l i n d 
persons are granted by government and thus are subject to 
various requirements and safeguards to insure f a i r n e s s . 
F i n a l l y , since the Commission duties encompass many more 
issues than those which might apply to a p a r t i c u l a r person, 
§ 60IB.6, The Code 1981, i t would seem unfair to prevent a 
b l i n d person's appointment to the Commission when less r e
s t r i c t i v e measures e x i s t . 

Therefore, i t i s our opinion that appointment of a 
b l i n d person to the Commission who receives services from 
the Commission for the Bli n d should not be barred. However, 
the Commission members should exercise good judgment and not 
pa r t i c i p a t e i n decisions in which they haVe a present, 



COUNTIES: COUNTY CARE FACILITY: Ch. 253, §§ 222.80, 230.15, 
The Code 1981. The l i a b i l i t y of a resident of a county care 
f a c i l i t y i s l i m i t e d by the statutory authority of the county 
to charge for care. Any voluntary agreements between an 
i n d i v i d u a l and the county specifying- terms for continued 
residence may be enforced by e v i c t i o n only. (Morgan to 
Davis, Scott County Attorney, 8/27/81) #81-8-31 (L) 

Mr. William E. Davis August 27, 1981 
Scott County Attorney 
Courthouse 
416 West Fourth Street 
Davenport, Iowa 52801 

Dear Mr. Davis: 

We received your request for an opinion regarding the 
l i a b i l i t y of residents at the Pine Knoll Health Care F a c i l i t y 
Tor payment fox cafe~pr ovided. Specif ic~al~ly~ you" request":" 

1.. May a county c o l l e c t from either voluntary 
or involuntary residents of a county care 
f a c i l i t y who have earned or unearned income? 

2. May the county require that residents make 
ava i l a b l e resources f o r payment of care at 
a county care f a c i l i t y ? 

3. Are agreements with residents to pay for 
care enforceable? 

4. What i s the e f f e c t of the Supervisors' reso
l u t i o n e s t a b l i s h i n g a payment schedule of 
the following? 

a) Residents with jobs i n s i d e the f a c i l i t y : 
1. 10% of job assignment income. 
2. 50% of a l l income sources including 

s o c i a l s e c u r i t y . 

b) Residents with jobs outside f a c i l i t y : 
1. 25% of job assignment income. 
2. 25% of a l l income sources including 

s o c i a l s e c u r i t y . 
c) Residents with no jobs: 

1. 50% of a l l income sources inclu d i n g 
s o c i a l s e c u r i t y . 
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In general, the l i a b i l i t y of residents of a county care 
f a c i l i t y to pay for care depends upon the statutory authority 
of the county to require payment fo r care, the statutory 
l i a b i l i t y of the i n d i v i d u a l to reimburse the county for 
care, and the source of the i n d i v i d u a l ' s income. We o f f e r 
t h i s opinion i n r e l i a n c e on several assumptions: 

1. We tender stand that the f a c i l i t y about which 
you inquire i s owned by the county, and 
managed by a county mental health center 
board organized under Ch. 346A, The Code 
1981. 

2. The f a c i l i t y i s operated as a county care 
f a c i l i t y pursuant to Ch. 253, The Code 1981. 

3. Some.residents are .either, mentally 111 within 
the meaning of Ch. 229 or mentally retarded 
within the meaning of Ch. 222, The Code 1981. 

4. Care i s or could be provided to other persons 
on a voluntary basis as space i s a v a i l a b l e . 

5. The sources of income to residents include 
Federal S o c i a l Security (Old Age, Survivors, 
and D i s a b i l i t y Payments under T i t l e II of the 
S o c i a l Security Act), Supplemental Security 
Income (SSI, paid pursuant to T i t l e XVI of the 
S o c i a l Security Act), Federal .Railroad R e t i r e 
ment or Veterans Benefits, earned income 
(within and without the f a c i l i t y ) and other 
income. 

In order to answer your questions, a thorough canvas of 
relevant statutes i s required. At the threshold i s § 253.5, 
The Code, which applies to a l l residents i n a county care 
f a c i l i t y , which states: 

The board may require of any resident of the 
county care f a c i l i t y , with the approval of a 
physician, reasonable and moderate labor 
suited to the resident's age and b o d i l y 
strength. Any income r e a l i z e d through the 
labor of residents s h a l l be appropriated 
for use by the county care f a c i l i t y as the 
board of supervisors d i r e c t s . [Emphasis 
supplied.] See Acts, 69th G.A., Ch. 117, 
§ 1043. 
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This statute requires that "any income" r e a l i z e d through the 
required labor of residents under § 253-5 " s h a l l be appropriated" 
To the extent the r e s o l u t i o n of the Board applies to § 253.5 
labor and requires only a f r a c t i o n of earned income to be 
appropriated for use by the care f a c i l i t y , i t i s inconsistent 
with a law of the General Assembly, § 253.5 and i s unlawful. 

Mentally retarded i n d i v i d u a l s are committed or admitted 
to county care f a c i l i t i e s pursuant to § 222.80, The Code. 
Section 222.80 provides that i n d i v i d u a l s so committed or 
admitted: 

. . . s h a l l be l i a b l e to the county f o r 
the reasonable cost of such support as 
provided i n section 222.78. 

Section 222.78 outlines various methods of c a l c u l a t i n g reason
able costs. In our opinion, any cost recovery formula for 
mentally retarded i n excess of reasonable cost i s inconsistent 
with § 222.80. To the extent that the Board's r e s o l u t i o n 
exceeds this cost l i m i t a t i o n i n any instance, i f any, i t i s 

-_unlaw_ful_. 

The l i a b i l i t y of mentally i l l persons i s considered i n 
Chapter 230, The Code, which states: 

Mentally i l l persons . . . s h a l l remain 
l i a b l e for the support of such mentally 
i l l . 

§ 230.15, The Code. 

Apparently, t h i s means that mentally i l l persons, to the extent 
they have resources, are l i a b l e for the cost of t h e i r own care 
according to the standards outlined in § 230.15. As with the 
mentally retarded, any a p p l i c a t i o n of the Board's formula that 
leads to c o l l e c t i o n s i n excess of the cost of support, would be 
unlawful. 

With respect to voluntary residents, however, the r e l a t i o n 
ship between the resident and the county i s c o n t r a c t u a l i n nature 
Contracts to provide care i n exchange for a s p e c i f i c sum are 
enforceable to the extent that the voluntary r e s i d e n t may be 
evicted for non-payment of fees. E v i c t i o n i s a key remedy of 
the county f o r non-payment because a s u b s t a n t i a l p o r t i o n of 
income to most county care f a c i l i t y residents i s exempt from 
attachment under P h i l p o t t v. Essex County, 409 U.S. 493, 417, 93 
S.Ct. 590, 34 L.Ed.2d 608 (1973): 
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(The statute) (42 U.S.C. § 407) imposes 
a broad bar against the use of any l e g a l 
process to reach a l l s o c i a l security 
be n e f i t s . That i s broad enough to i n 
clude a l l claimants, including a State. 

409 U.S. at 417, 34 L.Ed.2d at 612. Similar statutes pro
tect other Federal transfer payments including Veterans 
benefits and Railroad Retirement benefits. Other unearned 
income and any earned income of the voluntary resident may 
be subject to c o l l e c t i o n but there i s no state statutory 
authority to c o l l e c t from voluntary residents.1 

The r e s o l u t i o n adopted by the Scott County Board of 
Supervisors requires an i n d i v i d u a l to contribute up to f i f t y 
percent of income, including s o c i a l security, to pay for the 
cost of.care. This requirement i s i n c o n f l i c t with the 
P h i l p o t t decision unless i t i s characterized by the Board as 
a voluntary contribution and no attempt i s made to compel pay
ment. The only remedy for the county in the event of non
payment i s e v i c t i o n . Such a remedy i s of l i t t l e value with 
involuntary patients and some voluntary patients as the county 
i s obligated to provide care elsewhere. 

The information you submit indicates that the Administrator 
of the f a c i l i t y r e l i e d on the p r a c t i c e of many nursing homes i n 
r e c e i v i n g a l l of the income (including s o c i a l security) of r e s i 
dents with the exception of a $25 personal needs allowance. We 
know of no authority for t h i s p r a c t i c e aside from the Medicaid 
regulations which provide for the Iowa Department of S o c i a l 
Services to reduce i t s payment to an i n s t i t u t i o n on a s p e c i f i e d 
formula, the t y p i c a l r e s u l t of which i s to require an i n d i v i d u a l 
to pay a l l of t h e i r income to the nursing home except for $25 i n 
personal needs. 42 C.F.R. § 435.725 (1979). This option i s 
a v a i l a b l e only to the Department of S o c i a l Services for care 
provided i n f a c i l i t i e s c e r t i f i e d for T i t l e XIX (Medicaid). 

We have i d e n t i f i e d two cases which would tend to permit the 
supervisors to c o l l e c t the cost of care from persons whose 
l e g a l settlement i s i n Scott County and who are committed 
to the f a c i l i t y . In these cases, the courts have required 
a trusteee or guardian to make a v a i l a b l e veterans benefits 
to a governmental unit which provided for a l l costs of care 
despite the p r o h i b i t i o n against attachment of Federal pension 
funds. Department of Health and R e h a b i l i t a t i o n Services, 
State of F l o r i d a v. Davis, 616 F.2d 828 (5th C i r . 1980); 
Savoid v. D i s t r i c t of Columbia, 288 F.2d 851 (D.C. C i r . 1961). 
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In response to the s p e c i f i c questions you r a i s e , we 
off e r the following: 

1. The express statutory provisions for 
c o l l e c t i o n are these: 

a. Section 253.5, The Code 1981, which 
permits the administration to require 
able-bodied residents to work for the 
f a c i l i t y . 

b. Chapters 222 and 230 make some persons 
l i a b l e to the county f o r the cost of care 
provided. 

2. For persons required to reimburse the county 
for care pursuant to Ch. 222 or 230, The 
Code 1981, the county may make a reasonable 
examination of an in d i v i d u a l ' s a b i l i t y to 
pay f o r care up to the c e i l i n g established 
in these chapters. 

3. Agreements with voluntary residents are 
enforceable only by e v i c t i o n . We suggest 
that with committed residents with income 
who refuse to pay for care that you seek 
court intervention i n obtaining payment. 
Department of Health and Re h a b i l i t a t i o n 
Services, State of F l o r i d a v. Davis, supra. 

To the extent the r e s o l u t i o n c o n f l i c t s with 
§§ 253.5, 222.80 and 230.15, i t i s unlawful. 

Sincerely, 

CANDY MORGAN < J 

Assistant Attorney General 



CONSTITUTIONAL LAW; HIGHWAYS; SCHOOLS: Iowa Const, art. I l l , §30 
(1857); H.F. 850, 1981 Session, 69th G.A., §16. The 
appropriation for the construction of a street on state-owned 
property from a state primary highway to the sports arena of the 
University of Iowa pursuant to House F i l e 850, 1981 Session, 69th 
G.A., §16 w i l l serve public, not s p e c i a l , i n t e r e s t s . Therefore, 
the appropriation does not violate Iowa Const, art. I l l , §30 
(1857) which pr o h i b i t s " l o c a l " or "s p e c i a l " laws regarding the 
establishment of highways. (Mull to Johnson, State 
Representative, 8/21/81) #81-8-30 (L) 

August 21, 1981 

The Honorable Robert M. L. Johnson 
State Representative 
Sixty-Ninth General Assembly 
State House 
Des Moines, IA 50319 

Dear Mr. Johnson: 

You have requested an opinion of the Attorney General on the 
following question: "Is Section 16 of House F i l e 850 in c o n f l i c t 
with A r t i c l e I I I , Section 30 of the Iowa Constitution? More 
s p e c i f i c a l l y , i s Section 16 i n c o n f l i c t with the following words 
of Section 30, 'For laying out, opening, and working roads or 
highways; 1?" The appropriation for the construction of a street 
on state-owned property from a state primary highway to the 
sports arena of the University of Iowa pursuant to House F i l e 
850, 1981 Session, 69th G.A., §16 w i l l serve public, not s p e c i a l , 
interests. Therefore, the appropriation does not v i o l a t e Iowa 
Const, a r t . I l l , §30 (1857) which prohibits " l o c a l " or " s p e c i a l " 
laws regarding the establishment of highways. 

House F i l e 850, 1981 Session, 69th G.A., §16 provides in 
part an appropriation for: 

. . . the construction of a new undivided 
four-lane roadway on state-owned property i n 
Iowa City from the curve of Woolf avenue near 
the southwest corner of the dental science 
building and proceeding west and north to the 
i n t e r s e c t i o n of Rocky Shore drive and U.S. 
Highways 6 and 218, including the reconstruc
t i o n of the intersection of Rocky Shore drive 
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and U.S. Highways 6 and 218 and the widening 
from two lanes to four lanes Woolf avenue 
from the curve of Woolf avenue to the south 
of the dental science building east to the 
point where the exis t i n g Woolf avenue becomes 
four lanes. (Emphasis added.) 

Iowa Const, art. I l l , §30 (1857) provides i n part as 
follows: 

The General Assembly s h a l l not pass l o c a l 
or special laws in the following cases: 

For laying out, opening, and working roads 
or highways; 

In a l l the cases above enumerated, and i n 
a l l other cases where a general law can be 
made applicable, a l l laws s h a l l be general, 
and of uniform operation throughout the 
Stclt.6 • • • • 

The establishment of highways i s one of six sp e c i f i e d cate
gories of spe c i a l or l o c a l laws that are absolutely prohibited. 
Other s p e c i a l laws are forbidden only "where a general law can be 
made applicable." I t i s clear that House F i l e 850, §16 involves 
an appropriation " l f ] o r laying out, opening, and working roads or 
highways" within the meaning of Iowa Const, a r t . I l l , §30 (1857). 
The only question is whether House F i l e 850, §16 i s a " l o c a l " or 
"s p e c i a l " law. A " l o c a l " law i s one which relates to a p a r t i c u l a r 
l o c a l i t y . Iowa Motor Vehicle Association v. Board of Railroad 
Commissioners, 207 Iowa 461, 467, 221 N.W. 364, 367 (1929). A 
"sp e c i a l " law in the c o n s t i t u t i o n a l sense is "one which only 
operates upon p a r t i c u l a r persons and private concerns." United 
States Express Co. v. Ellyson, 28 Iowa 370, 375 (1869). 

It may leg i t i m a t e l y be contended that House F i l e 850, §16 i s 
a sp e c i a l law because i t deals with a p a r t i c u l a r road at a 
certain l o c a t i o n . See State Board of Regents v. E. F. Lindquist, 
188 N.W.2d 320, 324 (Iowa 1971)(law establishing health care 
f a c i l i t i e s at the University of Iowa held to be a c o n s t i t u t i o n a l 
s p e c i a l a c t ) . Thus, a respectable argument can be made that 
House F i l e 850, §16 i s prohibited under Iowa Const, a r t . I l l , §30 
(1857). See Smith v. Baltimore & O.R. Co., 7 Terry 441, 85 A.2d 
73, 74 (Del. 1951) (statute invalidated as a s p e c i a l law that 



Robert K. L. Johnson 
Page 3 

directed a r a i l r o a d to increase capacity of i t s bridge on a 
p a r t i c u l a r road); Board of County Com, of Lemhi County v. 
Swensen, 327 P.2d 361, 362 (Idaho 1958) (statute voided as a 
spe c i a l law that provided a fund for construction on a p a r t i c u l a r 
county road). A statute, however, v / i l l be given every 
presumption of v a l i d i t y and found unconstitutional only upon a 
clear showing that i t infringes on con s t i t u t i o n a l rights and only 
i f every reasonable basis for support is negated. Woodbury 
County S o i l Conservation Dist. v. Qrtner, 279 N.W.2d 276, 277 
(Iowa 1979). 

The purpose of state c o n s t i t u t i o n a l provisions such as Iowa 
Const, art. I l l , §30 (1857) i s : 

. . . preventing improper l e g i s l a t i v e log 
r o l l i n g , and such provisions applied to roads 
have served the useful purpose of f o r e s t a l 
l i n g the building at public expense of l o c a l 
private roads for the benefit of individual 

__le_glsLatp.rs or th e i r friends. However, the 
need for building roads suitable for motor 
vehicles led to considerable change in con
cepts of what road l e g i s l a t i o n i s actually 
l o c a l as opposed to that which, while l o c a l 
in a geographical sense, i s obviously for the 
benefit of the public at large. 

Tusso v. Smith, 38 Del. Ch. 587, 156 A.2d 783, 787, a f f f d . , 39 
Del. Ch. 198, 162 A.2d 185 (Del. 1960). 

Mindful of the underlying purpose, the majority of cases 
have upheld challenged statutes regarding road improvements as 
not being s p e c i a l laws within the meaning of the c o n s t i t u t i o n a l 
p r o h i b i t i o n . See Frost v. State, 172 N.W.2d 575, 580 (Iowa 1969) 
("The act [Interstate Bridge Act] i s necessarily one of very 
l i m i t e d application. I t can be c a l l e d on only when a bridge 
between Iowa and a s i s t e r state i s contemplated; but within that 
s e l e c t i v e c l a s s i f i c a t i o n , i t operates without d i s t i n c t i o n or 
discrimination. The constitution requires nothing more."); F a i r 
v. Buss, 117 Iowa 164, 167, 90 N.W. 527, 529 (1902); T u t t l e v. 
Polk, 92 Iowa 433, 443, 60 N.W. 733, 737 (1894); City of Clinton 
v. Cedar Rapids & Missouri River R.R. Co., 24 Iowa 455, 468 
(1868) (act authorizing construction of a r a i l r o a d between 
Clinton and Lyons); Tusso v. Smith, 38 Del. Ch. 587, 156 A.2d 
783, a f f ' d . , 39 Del. Ch. 198, 162 A.2d 135, 187 (Del. 1960); 
Smith v. State Highway Commission, 247 Ky. 816, 57 S.W.2d 1014, 
1017 (1933); Application of Oklahoma Turnpike A u t h o r i t i e s , 203 
Okl. 335, 221 P.2d 795, 800 (1950); State Highway Com'r v. 
Chambersburg & Bedford Turnpike Road Co., 242 Pa. 171, 88 A. 938 
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(1913); Henderson v. Delaware River Joint T o l l Bridge Comm., 362 
Pa. 475, 66 A.2d 843, 850 (1949); 2 Sutherland, Statutory 
Construction (4th Ed.), §40.14 at 201. 

The following test for determining whether ce r t a i n highway 
l e g i s l a t i o n constitutes a special law was a r t i c u l a t e d i n Tusso: 

. . . the need for building turnpikes and 
freeways to meet the ever-increasing flow of 
motor vehicle t r a f f i c has tended to emphasize 
the need of a l o g i c a l approach to what i s and 
what i s not a l o c a l or s p e c i a l road or 
bridge law, the test to be applied in such 
determination being whether public as opposed 
to s p e c i a l interests are to be served, the 
geographical location of the structure to be 
b u i l t under the terms of the law being 
unimportant. . . . 

Tusso, 156 A.2d at 787. 

We are persuaded by the rationale of Tusso... . Although House 
F i l e 850; §16 provides for a highway improvement at a precise 
geographical l o c a t i o n , we do not f e e l this factor i s c o n t r o l l i n g . 
T r a f f i c studies support the need for this connection between the 
state primary road system and the University of Iowa. In 
T r a f f i c , Parking and C i r c u l a t i o n Study of a Proposed New Arena, 
University of Iowa (De Leuw, Cather & Company 19 79) at 17, i t i s 
noted as follows: 

At U.S. 6/218, the volume of t r a f f i c to 
and from the arena would be approximately 
1,500 vehicles for a capacity event, or 
nearly three times the volume using t h i s 
approach for events at the f i e l d house. This 
volume of t r a f f i c could not be accommodated 
using the e x i s t i n g Newton Road entrance. I t 
i s proposed, therefore, that a new four-lane 
access road be constructed between U.S. 6/218 
and Woolf Avenue to serve arena and other 
West Campus t r a f f i c . 

With the addition of the new sports arena, the access road of 
approximately one-half mile i n length w i l l be necessary to avoid 
t r a f f i c congestion. The public, not special i n t e r e s t s , w i l l be 
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served by t h i s improvement on state-owned property. 

The University of Iowa was created by the Constitution of 
1857, i s supported i n part by tax funds c o l l e c t e d throughout 
the state and provides reduced-cost higher education to students 
from across Iowa. While the University i s located, of necessity, 
i n a p a r t i c u l a r l o c a l i t y , i t i s not regarded as " l o c a l " by the 
law or by the people of the state. 

Thus, i n our opinion, the highway improvement authorization 
by House F i l e 850, § 16 i s not a l o c a l or special law within the 
contemplation of Iowa Const, a rt I I I , § 30 (1857). 

Sincerely 

Richard E. Mull 
Assistant Attorney General 



COUNTIES AND COUNTY OFFICERS: COUNTY COMPENSATION BOARD. Chapter 
340A, §§ 340A.1, 340A.6, The Code 1981. A county may adopt a 
compensation schedule which includes cost of l i v i n g adjustments'. 
A county compensation schedule need not include cost of l i v i n g 
adjustments for a l l o f f i c e s . (Fortney to Zenor, Clay County 
Attorney, 8/19/81) #81-8-28(L) 

August 19, 1981 

Michael L. Zenor 
Clay County Attorney 
Courthouse 
Spencer, Iowa 51301 

Dear Mr. Zenor: 

You have requested an opinion of the Attorney General 
regarding the r o l e of the county compensation board established 
by § 340A.1, The Code 1981. You inquire whether the compensa-
—tion—board—may—recommend-;—and—the—board—of—sup ervi-sors~adopt~, 
a compensation schedule which provides base s a l a r i e s supple
mented by periodic adjustments for cost of l i v i n g (hereinafter 
COLA). You further inquire whether COLA may be granted to 
c e r t a i n o f f i c e r s ' s a l a r i e s , while not included i n others. We 
are of the opinion that a county may adopt a compensation 
schedule which includes COLA. We are further of the opinion 
that a county compensation schedule need not include COLA for 
a l l o f f i c e s . 

Chapter 340A sets up a mechanism by which the compensa
t i o n of county o f f i c e r s i s determined. The chapter establishes 
a l o c a l board which makes recommendations to the board of super
v i s o r s regarding county o f f i c e r s ' compensation. After review
ing the recommendations, the supervisors determine the f i n a l 
compensation schedule, which may not exceed the recommendations. 
The supervisors may reduce the recommended compensations. In 
an e a r l i e r opinion, 1978 Op. Att'y Gen. I l l , we held that the 
supervisors can only accept the recommendations or reduce them 
across the board. They may not increase the recommendations. 

The entire framework of Chapter 34OA i s designed to deter
mine the "compensation" of county o f f i c e r s . Regrettably, the 
statute does not contain a d e f i n i t i o n of "compensation". If 
COLA i s considered an aspect or a component of "compensation", 
the county compensation board and the board of supervisors 
could appropriately include such an element i n the salary schedule 
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In a recent opinion, Op. Att'y Gen. #81-6-7, we opined 
that f r i n g e b e n e f i t s , such as group insurance, are not 
"compensation" as that term i s u t i l i z e d i n Chapter 340A. 
Our reasoning i n that opinion leads us to a d i f f e r e n t con
clus i o n with regard to COLA. We believe that COLA i s an 
aspect of "compensation". We base th i s conclusion on our 
e a r l i e r opinion i n which we determined that "compensation" 
encompassed salary or wages. COLA i s e s s e n t i a l l y a scheduled 
or deferred increase i n salary or wages. I t i s not akin to 
group insurance or paid vacation. In our e a r l i e r opinion, 
we stated: 

We believe that §§ 340A.6 and 340A.8, taken 
together, evidence an intent on the part of 
the General Assembly to give the county 
compensation board j u r i s d i c t i o n over salary 
and wages, not f r i n g e b e n e f i t s . Section 
340A.6 permits the board of supervisors to 
reduce the commission's recommendations. If 
a reduction occurs, i t i s directed to the 
proposed 'annual salary or compensation.' 
The u t i l i z a t i o n of the term 'compensation' 
as an a l t e r n a t i v e or an adjunct to the term 
'salary' i s explanable by reference to 
§ 340A.8, authorizing interim increases i n 
o f f i c e r s ' compensation. This section recog
nizes that not a l l county o f f i c i a l s receive 
compensation i n the form of salary. Some 
are compensated on a per diem ba s i s . The 
term compensation i s thus used g e n e r i c a l l y 
as a term which encompasses remuneration i n 
the form of s a l a r y or per diem. 

We note that other sources define 'compensa
t i o n ' as 'remuneration or wages given to an 
employee or, e s p e c i a l l y , to an o f f i c e r . 
Salary, pay, or emolument.' Black's Law 
Dictionary (Rev. 4th Ed. 1968, p. 354.) 

Op. Att'y Gen. #81-6-7, pp. 2-3. 

Having concluded that a county compensation schedule 
may properly include COLA, we turn to your question as to 
whether a l l county s a l a r i e s must include COLA or whether only 
the s a l a r i e s awarded to c e r t a i n o f f i c e s may include a COLA 
component. Section 340A.6 provides, i n pertinent part: 
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The board of supervisors s h a l l review 
the recommended compensation schedule 
and determine the f i n a l compensation 
schedule of the elected county o f f i c e r s 
which s h a l l not exceed the recommended 
compensation schedule. In determining 
the f i n a l compensation schedule i f the 
board of supervisors wishes to reduce 
the amount of the recommended compensa
tio n schedule, the annual salary or 
compensation of each elected county 
o f f i c e r s h a l l be reduced an equal per
centage . 

The above-quoted section i s the only portion of Chapter 340A 
which addresses the question of equality among county 
o f f i c e r s ' s a l a r i e s . We have interpreted § 340A.6 as providing 
two options to a board of supervisors, to wit: the board may 
(1) accept the recommendations of the county compensation board 
as submitted; or (2) the board may determine that lower s a l a r i e s 
-or—compensation—shouLd-be-,f ixed-.-and -if—it_doe_s so, i t must 
reduce the recommended salary or compensation of each o f f i c e r by 
an equal percentage. 1978 Op. Att'y Gen. 111. 

Other than the obligation to treat a l l county o f f i c e r s 
equally should the board of supervisors decide to reduce the 
recommendations of the county compensation board, there i s no 
requirement i n Chapter 340A that equal s a l a r i e s be maintained 
among various county o f f i c e s . Indeed, as you are c e r t a i n l y 
aware, there are often.variations among the s a l a r i e s which a 
county pays to i t s various county o f f i c e r s . Granting COLA to 
one o f f i c e r while denying i t to another may r e s u l t i n an i n 
creased d i s p a r i t y among o f f i c e r s ' s a l a r i e s and may therefore be 
i l l - a d v i s e d for p o l i c y considerations. However, the weighing of 
such consequences i s within the sound d i s c r e t i o n of the county 
compensation board. It i s our opinion, therefore, that a county 
compensation board may recommend, and a board of supervisors may 
adopt, a compensation schedule which provides COLA for some, but 
not a l l , county o f f i c e r s . 

Yours t r u l y , 

A s s i s t a n t Attorney General 

DMF: sh 



COUNTIES AND COUNTY OFFICERS: PUBLIC RECORDS. Iowa Const., 
Art. III,..-§ 39A, Chapter 68A, The Code 1981, 69th G.A. , 
1981 Session, Senate F i l e 130. The charging of a fee by a 
l o c a l o f f i c i a l f o r the performance of a public function i s 
i n c o n f l i c t with the County Home Rule b i l l i f such fee i s 
not among the scheduled fees. The charging of a reasonable 
fee for a records search i s permitted by Chapter 68A i f such 
fee i s intended to cover the reasonable expenses of the 
search. (Fortney to Martens, Emmet County Attorney , 8/19/81) #81-8-27(L) 

August 19, 1981 

John G. Martens 
Emmet County Attorney 
Courthouse 
E s t h e r v i l l e , Iowa 51334 

Dear Mr. Martens: 

. You have requested an opinion of the Attorney General 
Xe_ga__dirig the Home Rule powers of Iowa counties. You i n 
quire whether a county o f f i c e r , i n your case the recbFder^ 
may assess a service charge f o r such matters as record 
searches performed for businesses. 1 We assume from your 
l e t t e r that the imposition of the charges would have the 
p r i o r authorization of the board of supervisors. We are of 
the opinion that county o f f i c e r s may not charge fees for the 
performance of t h e i r o f f i c i a l duties and functions unless 
such fees have statutory authorization. 

The County Home Rule Amendment provides: 

Counties or j o i n t county-municipal 
corporation governments are granted 
home r u l e power and authority, not i n 
consistent with the laws of the general 
assembly, to determine t h e i r l o c a l 
a f f a i r s and government, except that 
they s h a l l not have power to levy any 
tax unless expressly authorized by the 
general assembly. The general assembly 
may provide for the creation and d i s s o l u 
t i o n of j o i n t county-municipal corpora
t i o n governments. The general assembly 

The record search example does not define the scope of either 
your request or our opinion. We address a l l services performed 
by a county o f f i c e r within the scope of his or her duties. 
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may provide for the establishment of 
charters i n county or j o i n t county-
municipal corporation governments. 

If the power or authority of a county 
c o n f l i c t s . w i t h the power and authority 
of a municipal corporation, the power 
and authority exercised by a muni
c i p a l corporation s h a l l p r e v a i l with
i n i t s j u r i s d i c t i o n . 

The proposition or r u l e of law that a 
county or j o i n t county-municipal corpora-, 
ti o n government possesses and can exer
c i s e only those powers granted i n express 
words i s not a part of the law of t h i s 
state. 

Iowa Const., Art. I l l , § 39A. 

In an e a r l i e r opinion we stated that "the amendment 
contains four basic l i m i t a t i o n s . F i r s t , counties have no 

- power whatsoever to levy any tax unless expressly authorized 
by the General Assembly. Second, i n the event the power or 
authority of a county c o n f l i c t s with that of a municipal 
corporation, the municipal corporation's power and authority 
p r e v a i l s within i t s j u r i s d i c t i o n . Third, the home r u l e power 
exercised by a county cannot be 'inconsistent with the laws of 
the General Assembly.' Fourth, home r u l e power can only be 
exercised for l o c a l or county a f f a i r s and not state a f f a i r s . " 
Op. Att'y Gen. #81-2-5. See also Op. Att'y Gen. #79-4-7. 

We believe that the charging of a fee by a l o c a l o f f i c i a l 
for the performance of a public function i s i n c o n f l i c t with the 
comprehensive fee schedule set f o r t h i n 69th G.A., 1981 Session, 
Senate F i l e 130, when such fee i s not among the scheduled fees. 
However, we also believe that charging a reasonable fee for a 
records search i s permitted by Chapter 68A i f such fee i s i n 
tended to cover the reasonable expenses of the search. 

We previously stated that the p r o h i b i t i o n on acts which are 
"inconsistent with the laws of the General Assembly" constituted 
a l i m i t a t i o n founded on the concept of "preemption", i . e . " i n 
any given area the state, by broad and comprehensive l e g i s l a t i o n , 
has intended to e x c l u s i v e l y regulate a subject matter. Where 
'preemption' i s applicable, any l o c a l government regulation 
regardless of content, i s inconsistent with the pervasive state 
l e g i s l a t i o n . " See Op. Att'y. Gen. #79-4-7, c i t i n g Scheidler, 
Implementation of C o n s t i t u t i o n a l Home Rule in Iowa, 22 Drake L. 
Rev. 294 (1975). A review of various sections of D i v i s i o n V of 
S. F. 130 discloses that the Legislature has provided a com-
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prehensive l i s t of the fees that.county o f f i c e r s may charge 
for various services. See § 506 r e l a t i n g to fees the auditor 
i s entitled, to c o l l e c t ; § 603 and § 604 r e l a t i n g to fees the 
recorder i s e n t i t l e d to c o l l e c t ; § 654 r e l a t i n g to fees the 
s h e r i f f i s e n t i t l e d to c o l l e c t ; § 704 r e l a t i n g to fees the c l e r k 
of court i s e n t i t l e d to c o l l e c t . We are unable to f i n d auth
o r i t y for a county to impose ad d i t i o n a l fees i n the face of 
such a comprehensive compilation of authorized fees. 

In an e a r l i e r opinion, Op. Att'y Gen. #81-5-7(L), we 
held that i n the absence of statutory authorization a county 
may not assess a service charge for processing employee pay
r o l l deductions for items such as health insurance and deferred 
compensation plans. Language from that opinion r e l a t i n g to the 
relevant p o l i c y considerations i s pertinent here. We quote: 

In addition to the t o t a l absence of 
statutory authority, i n the context of 
express authorization f o r the assessment 
of other fees, a strong p o l i c y considera-
tdLan_exis±.s_wh:Lc.h_m _ 
ing an authority to assess fees. Your 
question r e l a t e s to the performance of 
statutory duties by public o f f i c e r s . We 
are hesitant to sanction a p o l i c y which 
would r e s u l t in a s i t u a t i o n wherein the 
performance of a public duty turns on 
whether a fee i s or i s not paid, unless 
the body e s t a b l i s h i n g the duty has also 
authorized the c o l l e c t i o n of a fee. Per
mitting a public o f f i c e r to require the 
payment of a fee before he or she performs 
a mandatory function established by a 
higher authority would be detrimental to 
the e f f e c t i v e carrying out of the higher 
authority's mandate. 

Op. Att'y Gen. #81-5-7(L), p. 2. 

While your inquiry i s not l i m i t e d to a search of records 
in the recorder's o f f i c e , we do believe a few comments would 
be pertinent with regard to fees f o r such services. F i r s t , the 
Code s p e c i f i c a l l y authorizes the recorder to assess fees i n 
connection with a search of uniform commercial code records. 
See § 554.9407, The Code 1981. Second, a search of any public 
record by a l o c a l o f f i c i a l i s governed by Chapter 68A, commonly 
re f e r r e d to as the Open Records Act. 
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Section 68A.3 expressly allows the custodian to impose 
a reasonable fee for the expenses of copying public records. 
We have opined that the section i s calculated to insure that 
the lawful custodian of public records i s , i n making such 
records a v a i l a b l e for examination and copying, not be be 
obliged to incur unnecessary expense or to have the work 
of his o f f i c e disrupted without being reimbursed f o r such 
expense or compensated for such disruption. 1968 Op. Att'y 
Gen. 656, 657. However, while reasonable fees may be assessed 
fo r these services, we have stated that a l l c i t i z e n s request
ing to examine and copy public records are to be treated a l i k e . 
Certain i n d i v i d u a l s or classes of indiv i d u a l s are not to re
ceive p r e f e r e n c i a l treatment or reduced rates. Op. Att'y 
Gen. #81-4-4. However, a public body subject to Chapter 68A 
may not charge an Iowa c i t i z e n a fee simply as a precondition 
to allowing examination of a public record governed by the 
Chapter. A fee may, however, be charged to cover reasonable 
expenses incurred by the body i n making information that i s con
tained i n e l e c t r o n i c storage systems, such as magnetic tapes and 
cards, a v a i l a b l e to a c i t i z e n for examination and/or copying as 
a public record. This fee must represent only the actual costs 
involved i n s a t i s f y i n g the request for examination and/or copies. 
An agency that has already translated a public record from an 
e l e c t r o n i c storage system into a printed format must, upon 
request, make copies of the record i n printed form a v a i l a b l e to 
a c i t i z e n of Iowa but may charge a reasonable fee for copying 
expenses. Op. Att'y Gen. #81-8-18. 

In conclusion, the charging of a fee by a l o c a l o f f i c i a l 
for the performance of a public function i s i n c o n f l i c t with the 
County Home Rule b i l l i f such fee i s not among the scheduled 
fees. The charging of a reasonable fee for a records search i s 
permitted by Chapter 68A i f such fee i s intended to cover the 
reasonable expenses of the search. 

Yours t r u l y , 

DAVID M. FORTNEY / 
Assistant Attorney General 

DMF:sh 



MUNICIPALITIES: Financing of I n d u s t r i a l Projects. Sections 4.2, 
4.4, 4.6, 153.34(10), 419.1(2), and 514B.1, The Code 1981; 320 
I.A.C. § 30.4(153)-15; § 1 Senate F i l e 506; 1975 Session, 66th 
G.A. , Ch. 1219. Financing the construction of a dental c l i n i c 
f a l l s within the ambit of Ch. 419. (Walding to M i l l e r , State 
Senator, 8/14/81) #81-8^25 (L) 

The Honorable Charles P. M i l l e r August 14, 19 81 
State Senator 
801 High Street . 
Burlington, Iowa 52601 

"Dear-Mr -Milier: •• 

We have received your opinion request of June 24, 1981, 
regarding an i n t e r p r e t a t i o n of § 419.1, The Code 1981. You ask 
whether a dental c l i n i c may q u a l i f y under that section. In 
addition, you make inquiry as to any possible e f f e c t S.F. 506 may 
have on the p a r t i c u l a r project. Chapter 419 provides for 
municipal support of i n d u s t r i a l projects. M u n i c i p a l i t i e s have 
the powers to acquire, improve, and equip projects; lease 
projects; s e l l projects; enter into loan agreements with respect 
to projects; and issue revenue bonds to defray the costs of 
proj ects. 

Section 419.1(2), The Code 1981, provides i n pertinent part: 

'Project' means a l l or any part of, or any 
i n t e r e s t i n , (a) any land, buildings or 
improvements . . . which s h a l l be s u i t a b l e 
for the use of any voluntary nonprofit 
h o s p i t a l , c l i n i c or health care f a c i l i t y as 
defined i n section 135C.1, subsection 4, or 
of one or more physicians for an o f f i c e 
b u i l d i n g to be used exclusively by 
professional health care providers, including 
appropriate a n c i l l i a r y f a c i l i t i e s " '. ~. 7 
[Emphasis added] 

The underscored language of the aforementioned section was added 
by § 1 of S.F. 506. Chapter 1219, Acts of the 66th G.A. , 1975 
Session, added to § 419.1 the provisions r e l a t i n g to "voluntary 
nonprofit h o s p i t a l , c l i n i c or health care f a c i l i t y . " 
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Generally, statutes are to be l i b e r a l l y construed with a 
view to promote t h e i r objects and a s s i s t the parties i n obtaining 
j u s t i c e . See § 4.2, The Code 1981. It i s presumed that a j u s t 
and reasonable r e s u l t i s intended and that public i n t e r e s t i s 
favored over any private i n t e r e s t . See § 4.4, The Code 1981. I f 
a statute i s ambiguous, the following may be considered i n 
determining the l e g i s l a t i v e intent: (1) The object sought to be 
obtained; (2) The circumstances under which the statute was 
enacted; (3) The l e g i s l a t i v e h i s t o r y ; (4) The common law or 
former statutory provisions; (5) The consequences of a p a r t i c u l a r 
construction; (6) The administrative construction of the statute; 
and (7) The preamble or statement of p o l i c y . See § 4.6, The Code 
1981. 

We f e e l that the word " c l i n i c " i s vague and ambiguous and 
that reasonable minds can disagree or be uncertain as to i t s 
scope. See People v. Dobbs Ferry Medical P a v i l l i o n , Inc., 40 
A.D.2d 374T 327-28, 340 N.Y.S.2d 108, 112 (1973). In a p r i o r 
opinion, 1975 Op.Att'y.Gen. 258, we found that a medical c l i n i c 
operated for p r o f i t may q u a l i f y as a "project" within Ch. 419. 
The issue here, then, i s whether " c l i n i c " includes a dental 
c l i n i c . 

I n i t i a l l y , the common denominator of the terms " h o s p i t a l " , 
" c l i n i c " , and "health care f a c i l i t y " would appear to be health 
care. The term "health care services" i s defined i n § 514B.1, 
The Code 1981, as including the provision of medical or dental 
care or h o s p i t a l i z a t i o n . Thus, the intention of the l e g i s l a t u r e 
appears to have been to provide f o r the general health of the 
public, both medical and dental. 

With respect to the term " c l i n i c " , i t i s defined i n 
Webster's New Twentieth Century Unabridged Dictionary (2d ed. 
1969) as "an organization or i n s t i t u t i o n that o f f e r s some kind of 
treatment." Further, i n Weeks v. C i t y of Bonnar Springs, 213 
Kan. 622,'630, 518 P.2d 427, 434 (1974), the Kansas Supreme Court 
construed the term " c l i n i c " as "an association of two or more 
physicians or d e n t i s t s . " [Emphasis added] The applicable 
ordinance i n the case, unlike § 419.1(2), did make reference to 
"dental treatment" however. Nevertheless, the general d e f i n i t i o n 
of the term " c l i n i c " appears to include the dental profession. 

In addition, the term " c l i n i c " i s not l i m i t e d by express 
statutory language to medical c l i n i c s . Absent an i n d i c a t i o n to 
the contrary, we f e e l that no l e g i s l a t i v e preference for the 
medical profession should be presumed. Accordingly, the 
unqualified term " c l i n i c " should not be l i m i t e d merely to medical 
c l i n i c s . 
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It should be noted that § 153.34(10), The Code 1981, 
prohibits the use of the name " c l i n i c " by any licensed dentist or 
any licensed dental hygienist to designate what i s i n fact an 
i n d i v i d u a l or group private practice. Accord 320 I.A.C. § 
30.4 (153)-15. While dentists can not use the term " c l i n i c " i n 
the operation of t h e i r p r a c t i c e , a dental c l i n i c may nevertheless 
q u a l i f y as a " c l i n i c " for purposes of Ch. 419. 

Turning to the recent l e g i s l a t i v e revisions to Ch. 419, you 
have asked what e f f e c t S.F. 506 may have on the proposed dental 
project. A reading of the aforementioned i n c l u s i o n leads to one 
of two interpretations. F i r s t , the l e g i s l a t u r e inserted the 
language to c l a r i f y the term " c l i n i c " . A l t e r n a t i v e l y , the 
language was inserted to e s t a b l i s h another separate 
c l a s s i f i c a t i o n of e l i g i b l e "projects". We believe the l a t t e r i s 
the correct i n t e r p r e t a t i o n . . Our r a t i o n a l e i s threefold. F i r s t , 
the term " c l i n i c " i n the f i r s t c l a s s i f i c a t i o n , as mentioned 
previously, i s an "association of two or more physicians or 
dentist." [Emphasis added] Weeks at 630, 434. Also, r e c a l l that 
"Webster"1 s D"I"c"triblTary de f ine d " c linrc"—as—an—"o-rg-an-i-za-t-iGn —-o-r-
i n s t i t u t i o n . . . . " Both d e f i n i t i o n s connotate a multi-member 
association. The c i t e d r e v i s i o n , however, q u a l i f i e s "one or more 
physicians" f o r a Ch. 419 "project". [Emphasis added] While a 
sole physician could q u a l i f y under the second c l a s s i f i c a t i o n f o r 
a Ch. 419 "project", he or she could not so q u a l i f y under the 
a£&2_£& c l a s s i f i c a t i o n . Hence, the two c l a s s i f i c a t i o n s are 
discordant. Second, although the c i t e d r e v i s i o n speaks to 
o f f i c e space f o r "physicians" exclusively, i t does not support a 
conclusion that the term " c l i n i c " i s equally l i m i t e d . Use of the 
connective word "or" merely introduces any of the p o s s i b i l i t i e s 
i n a s e r i e s . F i n a l l y , i f the l e g i s l a t u r e had intended to 
r e s t r i c t Ch. 419 "projects" to physicians, they simply had to 
in s e r t the adjective "medical" immediately p r i o r to the term 
" c l i n i c " i n S.F. 506. Of course, no such i n s e r t i o n was i n f a c t 
made. For the foregoing reasons then, we believe the correct 
i n t e r p r e t a t i o n of the c i t e d l e g i s l a t i v e r e v i s i o n was to expand 
the c l a s s i f i c a t i o n of e l i g i b l e "projects" under Ch. 419. 

Accordingly, we are of the opinion that the scope of § 
419.1(2) i s broad and that financing the construction of a dental 
c l i n i c f a l l s within the ambit of Ch. 4L9. 

LYNN Mi WALDING 
Assistant Attorney General 

LMW/ny 



JUVENILE: Shelter care expenses may be reimbursable by the state 
under § 234.35 and 234.36 but may not be reimbursable by the 
state as § 232.141(2) expenses f o r which no provision i s other
wise made by law except that pre-adjudicatory court ordered 
shelter care under §§ 232.21 and 232.78 are allowable 232.141(2) 
expenses. Juvenile mental health.and treatment costs subject to 
the terms of § 444.12(3) are not allowable as juvenile j u s t i c e 
costs under § 232.141(2). (Black to Royce, Administrative Rules 
Review Committee, 8/14/81) #81-8-23 (L) 

Mr. Joseph A. Royce August 14, 19 81 
Iowa General Assembly 
Administrative Rules Review Committee 
State C a p i t o l 

-L_0_C_A_L 

Dear Mr. Royce: 

You have requested that we render an opinion on the follow
ing questions: 

1. Does § 232.141, the Code, preclude the 
reimbursement to counties of costs for 
juve n i l e detention and shelter service 
above the base cost? 

2. May j u v e n i l e detention and shelter 
services be paid out of the foster care 
provisions of §§ 234.35 and 36? 

3. Does § 444.12(3), The Code, preclude 
reimbursement under § 232.141, for court 
ordered mental examination or treatment 
of a minor? 

The questions which you r a i s e have not been addressed by the 
Iowa courts i n any reported case. The statutes involved do not 
s p e c i f i c a l l y answer the questions, e i t h e r . Their r e s o l u t i o n , 
therefore, depends on reading the statutes involved as a whole 
and g i v i n g them a p l a i n and obvious meaning i n a sensible and 
l o g i c a l construction. Telegraph Herald v. C i t y of Dubuque, 297 
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N.W.2d 529 (Iowa 1980). Related statutes must be construed and 
read i n the l i g h t of t h e i r common purpose and intent i n order to 
create a harmonious system or body of l e g i s l a t i o n . Rush v. Sioux 
City, 240 N.W.2d 431 (Iowa 1976). In construing r e l a t e d 
statutes, s p e c i f i c provisions are held to control over general 
provisions. Berger v. United Group, Inc., 298 N.W.2d 630 (Iowa 
1978). 

Your f i r s t questions r e l a t e s to § 232.141, The Code, which 
i s the funding mechanism for the Juvenile J u s t i c e Act, ch. 232, 
The Code. The second question involves §§ 234.35 and 36 which 
attempt to a l l o c a t e f o s t e r care costs between the county and the 
state. The t h i r d question poses the r e l a t i o n s h i p between the 
county mental health and i n s t i t u t i o n s fund and the funding 
mechanism of the Juvenile J u s t i c e Act. C l e a r l y , these statutes 
deal with r e l a t e d matters and are to be construed i n p a r i materia 
i n accordance with the statutory p r i n c i p l e s summarized In the 
preceding paragraph. 

1 Does § 232.141, the Code, preclude the 
reimbursement to counties of costs f or 
juv e n i l e detention and shelter - service 
above the base cost? 

When the Juvenile J u s t i c e Act was passed, the l e g i s l a t u r e 
did not know what the costs of implementing i t would be, as 
evidenced by the following language from the appropriations b i l l 
for the Department of So c i a l Services f or the f i r s t year of 
operation under the new act. 

Six hundred s i x t y thousand (660,000) d o l l a r s 
of the funds appropriated by section eight 
(8), subsection s i x (6) of th i s Act may be 
used f o r reimbursement of county j u v e n i l e 
court expenses pursuant to section two 
hundred thirty-two point one hundred 
forty-one (232.141), subsection four (4) of 
the Code. I f i t appears at any given time 
that s i x hundred s i x t y thousand (660,000) 
do l l a r s w i l l be i n s u f f i c i e n t f o r 
reimbursement of county j u v e n i l e court costs, 
the department s h a l l report to the 
comptroller and the j o i n t appropriations 
subcommittee on s o c i a l services r e l a t i v e to 
the need f o r a d d i t i o n a l funds f o r such costs. 
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The department of s o c i a l services s h a l l also 
report to the j o i n t appropriations 
subcommittee on s o c i a l services and to the 
l e g i s l a t i v e council no l a t e r than December 1, 
1979 on the projected costs to the state f o r 
county j u v e n i l e court expenses, based upon 
reports received from the counties for the 
f i r s t quarter of the f i s c a l year beginning 
July 1, 1979. 

Ch. 8, § 17(2), Laws of the Sixty-Eighth G.A. 1979 Session. 

In the l i g h t of t h i s appropriation, the statutory scheme, 
and the express wording of § 232.141(4)(d)', we conclude that § 
232.141, The Code, was intended to be a maintenance of e f f o r t 
funding system for the Juvenile J u s t i c e Act under which counties 
would continue to pay for s p e c i f i e d j u v e n i l e expenses at the 
current l e v e l (adjusted for i n f l a t i o n ) with the state assuming 
the additional costs. 

The use of the word " s h a l l " i n § 232.141(4) specifying what 
the county and the state " s h a l l " pay imposes a duty to pay. 
§ 4.1(36)(a), The Code. We, therefore, conclude that the county 
may not pay the state's share of the costs computed under 
§ 232.141 and the state may not pay the county's share. 

With regard to whether juvenile detention costs may be paid 
by the state under § 232.141, we must decline to answer for the 
reason that we have represented the Department of S o c i a l Services 
against Polk and Linn counties i n connection with appeal board 
claims seeking reimbursement for detention costs under § 232.141. 
These claims were s e t t l e d on the basis of the counties paying a l l 
costs of t h e i r detention f a c i l i t i e s and receiving no 
reimbursement therefore under § 232.141, The Code. Having 
advocated a p o s i t i o n i n a j u d i c i a l process on behalf of a c l i e n t , 
we cannot now issue a formal opinion on the same matter. 

1. § 232.141(4)(d). Costs incurred under provisions of 
t h i s section which are not paid by the county under the 
provisions of paragraphs "a," "b" and "c" s h a l l be paid by the 
state. The counties s h a l l apply for reimbursement to the 
department, which s h a l l promulgate rules and forms to carry out 
the provisions of t h i s paragraph. 
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Shelter care costs, may, under appropriate conditions, be 
considered to be foster care costs payable by the state under §§ 
234.35 and 234.36, The Code. Since such expenses are speci
f i c a l l y provided for at §§ 234.35 and 234.36, The Code, they 
cannot be said to be court ordered "care, treatment, or exami
nation" for which "no provision i s otherwise made by law". 
§ 232.141(2). Absent such a fi n d i n g , there i s no category under 
§ 232.141 authorizing t h e i r reimbursement by the state or i n c l u 
sion i n the county base. We note, however, that §§ 234.35 and 
234.36 do not address court ordered, pre-adjudicatory shelter 
care provided under 232.21 and 232.78 and, therefore, conclude 
that the expenses incident to such court ordered care are an 
allowable expense under § 232.141(2) as court ordered care, 
treatment or examination for which no provision for payment i s 
otherwise made by law. 

2. May juvenile detention and shelter 
services be paid out of the foster care 
provisions of §§ 234.35 and 36? 

As with the preceding question, we must decline to answer 
that portion of your second question that relates to detention 
cost. This i s because of the Polk and Linn County appeals to 
which we have previously alluded. 

In our answer to your f i r s t question on shelter care costs, 
we have opined that such costs should be considered to be fos t e r 
care expenses governed by §§ 234.34 and 234.35 and not care, 
treatment, or examination for which no other provision i s made by 
law and, thus, governed by § 232.141, The Code. With respect to 
the allowable l i m i t s on foster care expenses, please see 
Op.Att'yGen. # 81-5-13. 

3. Does § 444.12(3), The Code, preclude 
reimbursement under § 232.141, for court 
ordered mental examination or treatment 
of a minor? 

Consistent with our e a r l i e r opinion (Op.Att'yGen. 
# 81-5-13), we conclude that 232.141(2) must be viewed as a 
general statute and § 444.12(3), a s p e c i f i c statute i n the same 
manner as §§ 234.35 and 234.36 would be s p e c i f i c and not general 
provisions. Also, the clear statutory scheme of § 232.141(2) i s 
that i t applies only when "no pro v i s i o n i s otherwise made by law 
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for payment for the care, examination, or treatment of the 
minor." 

Under t h i s analysis, i f a s p e c i f i c item of expense i s 
governed by § 444.12(3), i t cannot be considered to be an 
allowable § 232.141(2) expense. 

While we cannot address i n thi s opinion the broad range of 
possible f a c t u a l permutations and combinations, we do note that 
i t would seem possible that not a l l mental examinations or 
treatment which a court could order would f i t within the scope of 
§ 444.12(3). I t i s , therefore, a t h e o r e t i c a l p o s s i b i l i t y that 
some such expenses could be paid under § 232.141. We recognize 
that t h i s could lead to dispute and confusion between county and 
state as to which expenses are governed by § 444.12(3). In part, 
t h i s area of dispute could be reduced through administrative 
rules but the preferable solution would be l e g i s l a t i v e . From a 
purely p r a c t i c a l stand point, there seems l i t t l e reason why some 
mental examination and treatment expenses should be paid under 
" § — — a n d — o t h e r s — u n d e r — § — ; 2 3 2 — 1 4 1 r — b u - t ^ w e — b e i i e v e - - t h e 
current state of the law mandates th i s r e s u l t . In i n t e r p r e t i n g 
statutes, i t i s necessary to look at what the l e g i s l a t u r e said 
and not what i t might have or should have said. K e l l y v. Brewer, 
239 N.W.2d 109 (Iowa 1976). 

JGB/jam 



COUNTIES: TOWNSHIP TRUSTEES: TOWNSHIP CEMETERIES: § 359.30 
and 359.33, The Code 1981; 69th G.A., 1981 Session, Senate 
F i l e 130, § 401(2)(c). Township trustees have the authority 
to levy a tax for maintenance of privately-owned cemeteries 
located within the township i f such cemetery i s used by the 
general p u b l i c . The trustees are not required to levy a tax 
for such purposes, however, the board of supervisors can 
require such a levy. (Fortney to Van G i l s t , State Senator, 
8/13/81) #81-8-21 (L) 

Honorable Bass Van G i l s t August 13, 1981 
State Senator 
R. R. 4 
Oskaloosa, Iowa 52577 

Dear Senator Van G i l s t : 

You have requested an opinion of the Attorney General 
regarding the following question: 

Is a township required to pay for the 
maintenance of a cemetery which i s not 
owned by the township aJTter~a c i t y annexe's ~ 
the land on three sides of the cemetery, 
thereby s i g n i f i c a n t l y decreasing the'town
ship 1 s tax base? 

We are of the opinion that a township has no o b l i g a t i o n 
to levy a tax for maintenance of a privately-owned cemetery 
located within the township. 1 

The power and authority to acquire cemeteries i s con
fe r r e d on the township trustees by §§ 359.28-29, The Code 1981. 
The trustees are also empowered to control and operate the 
cemetery (§ 359.31), including the power to s e l l the cemetery, 
Id., or to s e l l i n d i v i d u a l l o t s (§ 359.32). 

The trustees are required to levy a tax for maintenance 
of township-owned cemeteries, however, they are given d i s c r e t i o n 
whether to levy a tax to maintain privately-owned cemeteries 
within the township. These l e v i e s are res p e c t i v e l y authorized 
by §§ 359.30 and 359.33 which provide: 

Because of our conclusion that there i s no o b l i g a t i o n on the 
part of the township per se, the annexation problem you r a i s e i s 
not c o n t r o l l i n g . I f , however, the cemetery i n question was 
publicly-owned, the township would be obligated to maintain the 
cemetery pursuant to § 359.30. The fac t that the tax base of 
the township had been reduced, or that land on three sides of 
the cemetery had been annexed, would not a l t e r t h i s o b l i g a t i o n 
of the township. 
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They s h a l l , at the regular meeting 
in November, levy a tax s u f f i c i e n t to pay 
for any lands so condemned or purchased, 
or f o r the necessary improvement and 
maintenance of cemeteries thus established, 
and f o r the necessary improvement and the 
maintenance of public parks acquired by 
g i f t , devise, or bequest under section 
359.29, or for the maintenance and improve
ment of cemeteries so established i n adjoin
ing townships, i n case they deem such action 
advisable. 

§ 359.30. 

They may levy a tax not to exceed six and 
three-fourths cents per thousand d o l l a r s of 
assessed value of taxable property to improve 
and maintain any cemetery not owned by the 
township, provided the same i s devoted to 
general public use. 

§ 359.33. 

As the cemetery in question i s not owned by the township, 
§ 359.30 would be inapplicable and § 359.33 would c o n t r o l . Said 
section authorizes, but does not require, the trustees to levy 
a tax for maintenance of a privately-owned cemetery. 

While there i s no o b l i g a t i o n on the part of the trustees 
to maintain a privately-owned cemetery, the county board of 
supervisors does have the authority to levy a tax within a town
ship for maintenance of such a cemetery. 69th G.A., 1981 Session, 
Senate F i l e 130, § 401(2)(c) provides: 

The board may: Levy within a township at 
a rate not to exceed the rate permitted 
under sections 359.30 and 359.33 f o r the 
care and maintenance of cemeteries, i f the 
township o f f i c i a l s f a i l to levy the tax as 
needed. 

In conclusion, township trustees have the authority to levy 
a tax for maintenance of privately-owned cemeteries located with
i n the township i f such cemetery i s used by the general p u b l i c . 
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The trustees are not required to levy a tax for such purposes, 
however, the board of supervisors can require such a levy. 

Yours t r u l y , 

DAVID M. FORTNEY 
Assistant Attorney General 

DMF:sh 



PUBLIC RECORDS: C i t y addressograph plates. Sections 68A.1, 
68A.2, 68A.3, The Code 1981. An Iowa c i t i z e n may examine and 
obtain copies of the information contained on c i t y addresso
graph plates e i t h e r i n the o f f i c e of the lawful custodian of 
the plates or at some other suitable place. In either s i t u a 
t i o n , the lawful custodian or an authorized deputy must main
tai n supervision of the plates and may charge a reasonable 
fee both for.the supervision and any actual expenses incurred 
in making copies. The fact that the information on the plates 
may be used for p o l i t i c a l purposes does not bar examination 
and copying of the information, under Chapter 68A. (Stork to 
Cochran, State Representative,, 8/13/81). #81^-8-20 (L) 

Honorable Dale M. Cochran August 13, 1981 
State Representative 
R. 1, Box 109 
Eagle Grove, Iowa 50533 

Dear Representative Cochran: 

You have"requested an opinion-as--to whether e i t y 
addressograph plates may be used by candidates for p u b l i c 
o f f i c e i n making campaign mailings. We understand that 
these plates are metal devices containing the names and 
addresses of c e r t a i n c i t y residents. The plates are 
u t i l i z e d by the c i t y to address water b i l l s that are sent 
to these residents and are adaptable for use on p r i n t i n g 
equipment other than that owned by the c i t y . 

Provisions of the "Examination of Public Records Act" 
contained in Chapter 68A, The Code 1981, are i n s t r u c t i v e to 
an analysis of your inquiry. Section 68A.1 defines "public 
records" as follows: 

Public records defined. Wherever used 
in t h i s chapter, "public records" i n 
cludes a l l records and documents of or 
belonging to t h i s state or any county, 
c i t y , township, school corporation, 
p o l i t i c a l subdivision, or tax-supported 
d i s t r i c t i n t h i s state, or any branch, 
department, board, bureau, commission, 
c o u n c i l , or committee of any of the 
foregoing. 

The s p e c i f i c terms "records and documents" are not defined i n 
Chapter 68A and may, therefore, be construed according to 
t h e i r context and approved usage. § 4.1(2), The Code 1981. 
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As applied to public e n t i t i e s , "records" generally r e f e r 
to e ither o f f i c i a l documents which record the acts of 
public e n t i t i e s or o f f i c i a l copies of documents deposited 
with l e g a l l y designated o f f i c e r s . Webster's New Coll e g i a t e 
Dictionary (1979). "Documents" r e f e r s to o r i g i n a l or 
o f f i c i a l papers r e l i e d upon as the basis, proof, or support 
of something and, more broadly, to those writings that 
convey information. Id. In order to constitute a public 
record, a record or document need only be a convenient, 
appropriate, or customary method of discharging the duties 
of o f f i c e by a public o f f i c i a l ; i t need not be a record or 
document that i s required by law to be kept as a memorial or 
o f f i c i a l a c tion. 66 Am.Jur.2d, Records and Recording Laws, 
§ 19, at 354 (1973), c i t e d with approval i n Howard v. Pes 
Moines Register & Tribune Co., 283 N.W.2d 289, 299 (Iowa 1979). 

The information contained on c i t y addressograph plates 
i s unquestionably r e l i e d upon by c i t y o f f i c i a l s as a convenient 
and appropriate method of discharging one of t h e i r o f f i c i a l 
duties. The f a c t that the information i s contained on plates 
rather than on pieces of paper i s not determinative of i t s 
status under § 68A.1. The provisions of Chapter 68A are to be 
l i b e r a l l y interpreted to ensure broad public access to public 
records. C i t y of Dubuque v. Telegraph Herald,=Inc., 297 N.W.2d 
523, 526 (Iowa 1980). Accordingly, and i n view of the generally-
accepted d e f i n i t i o n s of "records" and "documents", we conclude 
that the information contained on a c i t y addressograph plate 
constitutes a public record under § 68A.1. 

Section 68A.2 establishes a c i t i z e n ' s r i g h t to examine 
and to copy public records while § 68A.3 provides guidelines 
by which such examination and/or copying may be accomplished. 
The former section states: 

C i t i z e n ' s r i g h t to examine. Every 
c i t i z e n of Iowa s h a l l have the r i g h t 
to examine a l l public records and to 
copy such records, and the news media 
may p u b l i s h such records, unless some 
other provision of the Code expressly 
l i m i t s such r i g h t or requires such r e 
cords to be kept secret or c o n f i d e n t i a l . 
The r i g h t to copy records s h a l l include 
the r i g h t to make photographs or photo
graphic copies while the records are i n 
the possession of the lawful custodian 
of the records. A l l r i g h t s under t h i s 
section are i n addition to the r i g h t 
to obtain c e r t i f i e d copies of records 
under section 622.46. 
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Section 68A.3 provides: 

Supervision. Such examination and copy
ing s h a l l be done under the supervision 
of the lawful custodian of the records 
or his authorized deputy. The lawful 
custodian may adopt and enforce reason
able rules regarding such work and the 
protection of the records against 
damage or disorganization. The lawful 
custodian s h a l l provide a suitable place 
for such work, but i f i t i s impracticable 
to do such work i n the o f f i c e of the 
lawful custodian, the person d e s i r i n g 
to examine or copy s h a l l pay any necessary 
expenses of providing a place for such 
work. A l l expenses of such work s h a l l be 
paid by the person d e s i r i n g to examine 
or copy. The lawful custodian may charge 
a reasonable fee for the services of the 
lawful custodian or h i s authorized deputy 
i n supervising the records-during such work. -
I f copy equipment i s a v a i l a b l e at the 
o f f i c e of the lawful custodian of any 
p u b l i c records, the lawful custodian s h a l l 
provide any person a reasonable number of 
copies of any public record i n the custody 
of the o f f i c e upon the payment of a fee. 
The fee for the copying service as deter
mined by the lawful custodian s h a l l not 
exceed the cost of providing the s e r v i c e . 

Previous opinions of t h i s o f f i c e have explained the operation 
of t h i s section: 

Section 68A.3 provides the mechanism by 
which such copies may be obtained. In 
general, the statute requires that 
copying of public records be completed 
under the supervision of the record's 
custodian or an authorized deputy i n a 
"suitable place" provided by the custo
dian. I f i t i s impractical to accomplish 
the copying at the custodian's o f f i c e , 
another place may be employed, at the 
expense of the i n d i v i d u a l seeking copies 
of the records. The i n d i v i d u a l request
ing copies must assume " a l l expenses" 
incurred to obtain copies, as well as a 
"reasonable fee for the services of the 
lawful custodian or h i s authorized deputy 
i n supervising the records" during copying. 
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The section imposes the duty upon the 
records custodian to "provide any 
person a reasonable number of copies 
. . .upon the payment of a fee", i f 
copy equipment i s av a i l a b l e at the 
o f f i c e of the record's custodian. The 
fee f o r such copies " s h a l l not exceed 
the cost of providing the s e r v i c e . " 
Thus, i n those si t u a t i o n s where copying 
i s required to be completed by the cus
todian, the copies may be provided upon 
payment of those expenses incurred to 
provide such copies. The cost of postage 
i s c l e a r l y such a cost. 

Accordingly, i t i s our opinion that 
§§ 68A.2 and 68A.3 require a govern
mental body to provide a copy of the 
minutes of meetings to members of the 
p u b l i c at large who may request copies. 
Section 68A.3 authorizes the custodian of 
such minutes to provide copies of the 
minutes only upon payment of the expenses, 
includi n g the fees for postage, incurred 
to provide copies of such minutes. 

Op. Att'y Gen. #79-4-19; Op. Atty' Gen. #81-4-4. In l i g h t of these 
opinions, i t seems c l e a r that an Iowa c i t i z e n may examine and 
obtain copies of the information on c i t y addressograph plates 
either i n the o f f i c e of the lawful custodian of the plates or 
at some other " s u i t a b l e " place. In e i t h e r s i t u a t i o n , the lawful 
custodian or an authorized deputy must maintain supervision of 
the plates and may charge a reasonable fee both f o r the super
v i s i o n and any a c t u a l expenses incurred i n making copies. Op. 
Att'y Gen. #81-4-4. 

We have located neither any p r o v i s i o n of the Code that 
expressly l i m i t s the r i g h t s of an Iowa c i t i z e n to obtain the 
information on c i t y addressograph plates nor any provision that 
requires such information to be kept secret or c o n f i d e n t i a l . 
§§ 68A.2, 68A.7. Chapter 68A does not q u a l i f y the r i g h t of 
examination and copying of a public record by the purpose for 
which the record may be used. Consequently, the f a c t that the 
information on c i t y addressograph plates may be used for p o l i t i c a l 
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purposes does not bar examination and copying of the informa
t i o n . Op. Att'y Gen. #81-4-4; 1968 Op. Att'y Gen. 518, 520. 

In conclusion, we advise that, pursuant to Chapter 
68A, candidates for public o f f i c e may examine and copy the 
information contained on c i t y addressograph pl a t e s . The 
purpose for which the information w i l l be used does not 
l i m i t the r i g h t of examination and copying of public records 
under §• 68A.2. 

We note that the information which may be obtained from c i t y 
addressograph plates appears to be availa b l e also from voter 
r e g i s t r a t i o n records maintained i n the o f f i c e of the county 
auditor pursuant to § 48.5, The Code 1981. Information i n 
the voter r e g i s t r a t i o n records may be used only to request 
a r e g i s t r a n t ' s vote or for any other bona f i d e p o l i t i c a l 
purpose. § 48.5(3). 

Very t r u l y yours, 

FRANK J y STORK 
Assistant Attorney General 

FJS:sh 



MENTAL HEALTH: L i a b i l i t y for the costs of care and treatment 
of disabled persons. 42 U.S.C. §§ 402 et. seq., 1381 et. seq., 
1397 et. seq., 1397a(a)(l), 1397b(d)(1)(E), 1397c, 45 C.F.R. 
§§ 228.25, 228,26, §§ 222.2(5), 222.60, 234.6, 249, 252.1, 
252.25 and 252.27, The Code 1981, § 770-131.4, The Iowa Admini
s t r a t i v e Code. A county of l e g a l settlement i s l e g a l l y respon
s i b l e f o r the costs of necessary and l e g a l health care services 
for a mentally retarded i n d i v i d u a l , i n the absence of state or 
federal f i n a n c i a l support. The term "mental retardation" r e f e r s 
to a condition characterized by three s i g n i f i c a n t features: 
(1) s i g n i f i c a n t l y subaverage general i n t e l l e c t u a l functioning, 
(2) r e s u l t i n g i n , or associated with, d e f i c i t s or impairments 
i n adaptive behavior, (3) with onset before the age of 18. The 
county of l e g a l settlement i s l i a b l e for the reasonable charges and 
expenses incurred i n the r e l i e f and care of a poor person. To 
q u a l i f y f o r general r e l i e f a person must be a poor person within 
the meaning of § 252.1, The Code 1981. A county board of super
vi s o r s has broad d i s c r e t i o n i n determining the amount of a s s i s 
tance necessary to meet the needs of a poor person. (Mann to 
Shirle y , Dallas County Attorney, 8/13/81) #81-8-19 (L) 

Mr. Alan S h i r l e y August 13^71981 ~ 
Dallas County Attorney 
1124 W i l l i s Avenue 
P.O. Box 487 
Perry, Iowa 50220 

Dear Mr. S h i r l e y : 

You requested an opinion of the Attorney General on the 
question of whether a county i s l i a b l e for the costs of care and 
treatment for an indigent person who has sustained severe and 
permanent i n j u r i e s . You relayed the following information and 
s p e c i f i c questions: 

There i s a Dallas County resident who sustained 
brain damage at the age of 21 as a r e s u l t of a 
car accident. She i s presently receiving 
Supplimentary Security Income (SSI) and S o c i a l 
Security D i s a b i l i t y . She resides i n a residen
t i a l f a c i l i t y where the state pays the d i f f e r 
ence between her income and the per diem mainte
nance costs at the f a c i l i t y . The County pays 
25% of the service costs with the f e d e r a l govern
ment paying 75%. As of J u l y 1 there w i l l not be 
any federal match for the service costs. 
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Does the County have a l e g a l r e s p o n s i b i l i t y 
under the Code to assume 100% of these costs? 
Can the c l i e n t be defined as a mentally 
retarded person under the provisions of 
Chapter 222 of the Code? I f not, i s there 
some other provision i n the Code or the 
Departmental Rules which would allow that 
i n d i v i d u a l to be c l a s s i f i e d as a person 
defined i n Chapter 222 of the Code? 
A l t e r n a t i v e l y , i s the County's only respon
s i b i l i t y f o r the i n d i v i d u a l under the 
provisions of Chapter 252 of the Code (the 
Poor Fund)? 

In order to f u l l y understand the questions r a i s e d , a 
review of pertinent federal and state statutory and regulatory 
provisions i s appropriate. Apparently the person involved 
herein (hereinafter r e f e r r e d to as Ms. X) receives D i s a b i l i t y 
Insurance Benefits and Supplemental Security Income under 
42 U.S.C. §§ 402 et. seq. and 1381 et. seq., r e s p e c t i v e l y . 
In addition, state supplementary assistance i s provided to 
Ms. X under ch. 249, The Code 1981. These monies are used to 
defray the costs of shelter, food and clothing (maintenance 
costs) f o r Ms. X i n a r e s i d e n t i a l care f a c i l i t y . 

I t i s also apparent that Ms. X has been the r e c i p i e n t of 
other services, such as care, t r a i n i n g , i n s t r u c t i o n and h a b i l i -
t a t i o n . F i n a n c i a l r e s p o n s i b i l i t y for these ser v i c e s (service 
costs) have been borne by Dallas County and the f e d e r a l 
government pursuant to the T i t l e XX program. T i t l e XX i s a 
program established by Congress on January 4, 1975. 42 U.S.C. 
§ 1397 et. seq. The purpose of the program i s to provide 
cash grants to the states f o r the purchase of s p e c i f i c services 
for needy i n d i v i d u a l s . 42 U.S.C. § 1397a(a)(l). Each state 
i s required to develop a plan which delineates the categories 
of services to be provided i n each service d e l i v e r y area, as 
well as the e l i g i b i l i t y c r i t e r i a f or c l i e n t p a r t i c i p a t i o n . 
42 U.S.C. § 1397b(d)(1)(E). The Iowa State Plan provided that 
the county of l e g a l settlement would provide a 25 percent match 
fo r the cost of T i t l e XX services provided to i n d i v i d u a l s having 
l e g a l settlement i n a respective county. The remaining 75 percent 
of the costs were to be paid with T i t l e XX funds. 
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Service costs for Ms. X's h a b i l i t a t i o n has been paid as 
described i n the referred to State Plan. However, as of July 1, 
1981, the State Plan has been revised. The provision of the 
State Plan which permitted T i t l e XX funds to be used for 
r e s i d e n t i a l care i n Dallas County was eliminated pursuant to the 
applicable statutory and regulatory provisions. 42 U.S.C. 
§ 1397c; 45 C.F.R. §§ 228.25 and 228.26; § 234.6, The Code 1981; 
§ 770-131.4, The Iowa Administrative Code; Governor's F i n a l Plan 
Under T i t l e XX, Iowa Department of S o c i a l Services, July 1981-
June 1982. -

Your question, then, i s whether the county has a l e g a l 
r e s p o n s i b i l i t y to assume 100 percent of the service costs for 
Ms. X, i n the absence of T i t l e XX funds? A s i m i l a r question 
was discussed i n a p r i o r Opinion of the Attorney General, 
Op.Att'yGen. # 79-6-27. In that opinion the question was 
whether the county of l e g a l settlement has f i n a l f i n a n c i a l 
r e s p o n s i b i l i t y f o r payment of services, such as sheltered 
work/work a c t i v i t y services, f o r the mentally retarded when 
T i t l e XX or other funds are not a v a i l a b l e . This o f f i c e concluded 
that, wibh respect.to_the_mentally, retarded, _§ 222.60, The 
Code 1979, placed r e s p o n s i b i l i t y on the county f o r necessary and 
l e g a l expenses of mentally retarded patients at approved 
f a c i l i t i e s . The following language from that opinion i s h e l p f u l : 

From the foregoing, i t can be seen that 
§ 222.60 sets three c r i t e r i a which must be 
met before the r e s p o n s i b i l i t y of bearing 
costs i s imposed on a county, to wit: the 
costs must be necessary and l e g a l ; the costs 
must be r e l a t e d to admission, commitment or 
treatment; and, the costs must be f o r a 
patient at an authorized f a c i l i t y . I f the 
cost of services for a mentally retarded 
i n d i v i d u a l at a sheltered work/work 
a c t i v i t y center meet these three c r i t e r i a , 
the cost would be properly charged to the 
county of l e g a l settlement. 

Dependent upon the p a r t i c u l a r facts 
applicable to the i n d i v i d u a l receiving 
services, i t i s possible to answer your 
question eit h e r a f f i r m a t i v e l y or negatively. 
Not a l l mentally retarded persons would be 
e l i g i b l e for a l l types of sheltered work/ 
work a c t i v i t y services at county expense. 
The three c r i t e r i a o utlined above must be met. 
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I t i s important to note that not a l l mentally 
retarded i n d i v i d u a l s are covered by the stan
dards of § 222.60. An i n d i v i d u a l must i n i 
t i a l l y q u a l i f y as a patient i n an authorized 
f a c i l i t y . Of course, there i s no requirement 
that such person be an inpatient of a f a c i l i t y . 
A person who i s on a r e h a b i l i t a t i v e leave from 
a f a c i l i t y could s t i l l be considered a patient 
at the f a c i l i t y u n t i l t o t a l l y discharged. 

P a r t i c i p a t i o n i n sheltered work/work a c t i v i t y 
could q u a l i f y as treatment, t r a i n i n g , h a b i l i -
t a t i o n , etc., but whether t h i s i s so would 
have to be determined with regard to the t r e a t 
ment needs of the i n d i v i d u a l i n question. I t 
i s presumed that the charges for the services 
are i n f a c t "necessary" charges. 

In summary, i f the cost of services f o r a 
mentally retarded i n d i v i d u a l at a sheltered 
work/work a c t i v i t y center can meet the 
three c r i t e r i a contained i n § 222.60, the 
county of l e g a l settlement has f i n a l f i n a n c i a l 
r e s p o n s i b i l i t y f o r payment of those services. 

.) 

Accordingly, i t must be concluded that i f Ms. X i s mentally 
retarded the county i s responsible f o r the costs of necessary 
and l e g a l health care services provided to her. 

We turn, then, to the question of whether Ms. X may be 
considered to be mentally retarded within the meaning of the Iowa 
Code. Section 222.2(5), The Code 1981, defines mental retardation 
as follows: 

5. "Mental retardation" or "mentally 
retarded" means a term or terms to 
describe c h i l d r e n and adults who as a 
r e s u l t of inadequately developed 
i n t e l l i g e n c e are s i g n i f i c a n t l y impaired 
i n a b i l i t y to learn or to adapt to the 
demands of society. (emphasis added) 
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This statutory d e f i n i t i o n of mental retardation places 
emphasis upon d e f i c i e n c i e s . i n i n t e l l e c t u a l growth which manifest 
themselves at an early age. I t i s consistent with the na t i o n a l l y 
accepted d e f i n i t i o n of mental retardation. That d e f i n i t i o n , 
as published by the American Association on Mental Deficiency, 
reads as follows: 

Mental Retardation refers to s i g n i f i c a n t l y 
subaverage general i n t e l l e c t u a l functioning 
e x i s t i n g concurrently with d e f i c i t s i n 
adaptive behavior, and manifested during 
the developmental period. 

GENERAL INTELLECTUAL FUNCTIONING i s defined 
as the r e s u l t s obtained by assessment with 
one or more of the i n d i v i d u a l l y administered 
general i n t e l l i g e n c e tests developed for 
that purpose. 

SIGNIFICANTLY SUBAVERAGE i s defined as IQ 
more than two standard deviations below the 
mean f o r the te s t . 

ADAPTIVE BEHAVIOR i s defined as the e f f e c t i v e 
ness or degree with which an i n d i v i d u a l meets 
the standards of personal independence and 
s o c i a l r e s p o n s i b i l i t y expected f o r age and 
c u l t u r a l group. 

DEVELOPMENTAL PERIOD i s defined as the 
period of time between b i r t h and the 18th 
birthday. 

Grossman, Manual On Terminology And C l a s s i f i c a t i o n In Mental 
Retardation, American Association on Mental Deficiency (1977). 

I t appears, then, that mental retardation has three 
s i g n i f i c a n t features: (1) s i g n i f i c a n t l y subaverage general 
i n t e l l e c t u a l functioning, (2) r e s u l t i n g i n , or associated 
with, d e f i c i t s or impairments i n adaptive behavior, (3) 
with onset before the age of 18* See also, Diagnostic and 
S t a t i s t i c a l Manual of Mental Disorders, 3d E d i t i o n , DSM-III, 
American P s y c h i a t r i c Association (1980). 
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Applying t h i s d e f i n i t i o n to the case at hand, i t appears 
that Ms. X may not be considered to be mentally retarded. Her 
d i s a b i l i t y did not manifest i t s e l f u n t i l age 21, and further, 
i t d i d not r e s u l t from inadequately developed i n t e l l i g e n c e . 
Rather, her d i s a b i l i t y i s the r e s u l t of the p h y s i c a l destruction 
of brain c e l l s caused by an auto accident. While th i s condition 
c e r t a i n l y constitutes a d i s a b i l i t y within the meaning of 
ce r t a i n state and federal c i v i l r i g h t s laws, i t does not 
constitute mental retardation within the meaning of § 222.2(5), 
The Code 19 81. Accordingly, Ms. X may not be considered to be 
mentally retarded. 

Since we have concluded that Ms. X i s not mentally retarded, 
the question of the county's l e g a l r e s p o n s i b i l i t y for her care must 
be based on authority other than § 222.60. At common law the 
public a u t h o r i t i e s had no duty to support paupers or other needy 
persons. Such duty, where i t e x i s t s , rests e n t i r e l y on a 
statute. Michel v. State Board of So c i a l Welfare, 245 Iowa 961, 
65 N.W.2d 89 (1954). Iowa has such a statutory scheme. Chapter 
252, The Code 1981, dictates that a county provide assistance 
to persons unable to earn a l i v i n g by labor due to either a 
physical or mental d i s a b i l i t y . 1978 Op.Att'yGen. 766. 
S p e c i f i c a l l y , § 252.25, The Code 19 81, provides that counties 
" [ s ] h a l l provide f o r the r e l i e f of poor persons i n i t s county 
who are i n e l i g i b l e f o r , or are i n immediate need and are 
awaiting approval and re c e i p t of, assistance under programs 
provided by state or fed e r a l law, or whose actual needs cannot 
be met by the assistance furnished under such programs."1 The 
county of l e g a l settlement, then, i s l i a b l e f o r the reasonable 
charges and expenses incurred i n the r e l i e f and care of a poor 
person. 1978 Op.Att'yGen. 766. 

Thus, even though Ms. X i s not a mentally retarded person 
as defined by Iowa law, she may be e n t i t l e d to county assistance 
under ch. 252. Of course, to q u a l i f y for such r e l i e f , she must 
be a "poor person" within the meaning of § 252.1, The Code 1981. 

1. As an SSI r e c i p i e n t , Ms. X would be f i n a n c i a l l y e l i g i b l e 
for T i t l e XIX (Medicaid) which provides payment f o r c e r t a i n 
medical services, including care i n an Intermediate Care F a c i l i t y 
(nursing home) or Intermediate Care F a c i l i t y / M e n t a l l y Retarded 
(nursing home fo r the mentally retarded). In order to receive 
such care under T i t l e XIX a person must not only meet the 
f i n a n c i a l e l i g i b i l i t y standards, but also meet the medical e l i g i 
b i l i t y standards as we l l . There are only a very l i m i t e d number 
of ICF/MR f a c i l i t i e s i n the state of Iowa. 
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As you have not supplied f i n a n c i a l information for us to review 
that question, we decline to speculate on whether Ms. X i s a poor 
person within the meaning of The Code. 

Further, we decline to comment on the extent of the a s s i s 
tance that Ms. X may be e n t i t l e d to under ch. 252 as that i s a 
matter to be decided by the county board of supervisors. Under 
§ 252.27, The Code 1981, "the amount of assistance to meet the 
needs" of a poor person " s h a l l be determined by standards of 
assistance established by the county board of supervisors". Thus, 
the question of whether Ms. X may continue to receive the same 
services as presently being provided w i l l have to be answered 
based upon the standards adopted by the Dallas County Board of 
Supervisors to implement § 252.27, The Code 1981. 

In summary, the county of l e g a l settlement i s l e g a l l y 
responsible f o r the costs of necessary and l e g a l health care 
services for a mentally retarded i n d i v i d u a l i n the absence of 
state or federal f i n a n c i a l support. The term "mental 
retardation" r e f e r s to a condition characterized by three 
.significant .features :. _.(.l) _s_ignif i c a n t l y i subayerage _g_eneral 
i n t e l l e c t u a l functioning, (2) r e s u l t i n g i n , or associated with, 
d e f i c i t s or impairments i n adaptive behavior, (3) with onset 
before the age of 18. The county of l e g a l settlement i s l i a b l e 
for the reasonable charges and expenses incurred i n the r e l i e f 
and care of a poor person. To q u a l i f y for general r e l i e f a 
person must be a poor person within the meaning of § 252.1, The 
Code 1981. A county board of supervisors has broad d i s c r e t i o n i n 
determining the amount of assistance necessary to meet the needs 
of a poor person. 

Sincerely, 

Thomas Mann, J r . 
Assistant Attorney General 

TM/jam 



INSURANCE: Passenger l i a b i l i t y coverage on mopeds. Sections 
321. 275(2)(a), 321A.1(4), 321A.5(2), 321A.21(2)(b), 505.8 , 
515.109, 515A.3(l)(a), The Code 1981. In order to comply with the 
motor vehicle f i n a n c i a l r e s p o n s i b i l i t y law, a l i a b i l i t y insurance 
p o l i c y on a moped must provide coverage to the owner or operator 
for l i a b i l i t y to a passenger thereon, even though i t i s unlawful 
to carry a passenger. Providing that coverage does not v i o l a t e 
public p o l i c y . (Haskins to Comito, State Senator, 8/12/81) 
#81-8-17 (L) 

Honorable Richard Comito August 12, 1981 
State Senator 
1320 Ridgeway 
Waterloo, Iowa 50701 

Dear Senator Comito: 

You have asked the opinion of our o f f i c e on the following 
questions: • 

1. Is i t lawful for a motor vehicle l i a b i l i t y insurance 
c a r r i e r to require an insured owner of a moped (motorized 
b i c y c l e ) to purchase additional insurance coverage 
against l i a b i l i t y for i n j u r i e s to passengers on the 
moped? 

2. Does the answer to question number one depend upon 
whether or not the insurer charges a separate premium for 
the passenger l i a b i l i t y coverage? 

Your questions arise i n the context of Section 321.275(2)(a), 
The Code 1981, which makes i t unlawful for the operator of a 
motorized b i c y c l e to carry any other person. 

In Insurance Department Declaratory Ruling 1981-1, to which 
you allude, the Commissioner of Insurance (the •'commissioner") 
indicated that his department w i l l not approve motorcycle and 
moped l i a b i l i t y insurance p o l i c i e s which f a i l to provide coverage 
for l i a b i l i t y of the owner or operator of the motorcycle or moped 
to a passenger. The basis for the declaratory r u l i n g was the 
commissioner's determination that the public i n t e r e s t would not, 
for a v a r i e t y of reasons, be served by incomplete l i a b i l i t y 
coverage for motorcycle and moped owners or operators. It i s 
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s u f f i c i e n t to note here that the commissioner i s clothed with 
broad powers over the control, supervision, and d i r e c t i o n of a l l 
insurance business transacted i n t h i s state. See Section 505.8, 
The Code 1981; Huff v. St. Joseph Mercy Hosp., T o l NW 2d 695, 698 
(Iowa 1978). S p e c i f i c a l l y , under Section 515.109, The Code 1981, 
the commissioner has the power to approve a l l l i a b i l i t y insurance 
p o l i c y forms. 

Section 321A. 21 (2) (b), The Code 1981, part of the motor 
vehicle f i n a n c i a l r e s p o n s i b i l i t y law, requires that a l i a b i l i t y 
insurance p o l i c y on a "motor veh i c l e " (of which a moped i s one, 
see Section 321A.1(4), The Code 1981) s h a l l cover "the l i a b i l i t y " 
which the owner jor operator has by virtue of the ownership or 
operation of i t . We read this section as requiring that an 
insurance p o l i c y cover a l l l i a b i l i t y . Certainly, part of the 
l i a b i l i t y of a moped owner or operator could be to a passenger. 
The fact that i t i s unlawful to carry a passenger on a moped would 
not negate l i a b i l i t y . Indeed, i t might enhance i t . See generally 
K o l l v. Manatt's Transp. Co., 253 NW 2d 265, 270~~Howa 1977J 
( v i o l a t i o n of statute as evidence of negligence). Thus, i n order 
to meet the motor vehicle f i n a n c i a l r e s p o n s i b i l i t y law, coverage 
must be provided for l i a b i l i t y to a passenger on a moped. 

The unlawfulness of carrying a passenger on a moped does not 
mean that providing coverage for l i a b i l i t y to a passenger v i o l a t e s 
public p o l i c y . An early challenge to automobile l i a b i l i t y 
insurance was that i t violated public p o l i c y by protecting the 
insured from l i a b i l i t y for his own negligence or unlawful acts i n 
the form of a v i o l a t i o n of t r a f f i c laws. See Anderson, Couch 
Encyclopedia of Insurance Law, 2d Section 45:2, at 105 (1964J. 
However, t h i s contention has been rejected i n most j u r i s d i c t i o n s . 

Section 321A.21(2)(b) states: 

1. A "motor vehicle l i a b i l i t y p o l i c y " as said term i s used 
i n t h i s chapter s h a l l mean an owner's or an operator's 
p o l i c y of l i a b i l i t y insurance, . . . 

2. Such owner's p o l i c y of l i a b i l i t y insurance: 

b. Shall insure the person named i n the p o l i c y and any 
other person, as insured, using the motor vehicles with 
the express or implied permission of the named insured, 
against loss from the l i a b i l i t y imposed by law for 
damages a r i s i n g out of the ownership, maintenance, or use 
of the motor vehicles. . . . 
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See i d . ; American F i d e l i t y Co. v. Bleakley, 157 Iowa 442, 138 NW 
BUS" TT912X Thus, It i s not necessarily a v i o l a t i o n of public 
p o l i c y for a l i a b i l i t y insurance p o l i c y to protect an insurer from 
the consequences of his or her own unlawful act. In C i t y of Cedar 
Rapids v. Northwestern Nat'l Ins. Co., 304 NW 2d 228, 230 (Iowa 
1981J, IT was held that public p o l i c y i s not v i o l a t e d when an 
insurance p o l i c y covers an insured for punitive damages occasioned 
by his or her own wrongful conduct. There, as here, the argument 
could be made that insurance coverage of wrongful acts encourages 
those acts. However, the court i n Northwestern Nat'l Ins. Co. 
apparently f e l t such a consideration to b"e i n s u f f i c i e n t to void 
coverage on grounds of public p o l i c y . 

In the present context, i t is clear that a c e r t a i n number of 
passengers w i l l in fact ride on mopeds despite the existence of a 
statute p r o h i b i t i n g the operators of mopeds from carrying them and 
that these passengers or their f a m i l i e s , in the event of an 
accident, could be l e f t without redress from the monetary 
consequences of death or serious injury i f the owner or operator 
of the moped lacks- l i a b i l i t y insurance-. - -Hence,- providing -
l i a b i l i t y coverage to an injured moped passenger or to his estate 
under the insurance p o l i c y of the owner or operator of the moped 
is not contrary to public p o l i c y . This conclusion does not depend 
upon an additional charge not being made for the coverage. An 
insurance company c l e a r l y has the right to charge a rate for a 
p a r t i c u l a r l i a b i l i t y coverage which i s commensurate with the r i s k 
assumed. At the same time, the rate cannot be excessive. Section 
515A.3(1)(a), The Code 1981, provides that l i a b i l i t y insurance 
rates may be neither excessive nor inadequate and i s part of a 
comprehensive scheme for review by the commissioner of those 
rates. Any additional charge for coverage of l i a b i l i t y to a 
passenger on a moped, whether or not in the form of a separate 
premium, i s subject to the safeguards of that chapter. Allowing a 
charge for that coverage, i t should be noted, does not create 
"mandatory" insurance. In his declaratory r u l i n g , the 
commissioner has simply prescribed the form for insurance i f that 
a l t e r n a t i v e i s u t i l i z e d to s a t i s f y the f i n a n c i a l r e s p o n s i b i l i t y 
law. A motor vehicle owner or operator can s t i l l post a security 
bond i n the event of a major accident in l i e u of insurance. See 
Section 321A.5(2), The Code 1981. 
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In sum, i n order to comply with the motor vehicle f i n a n c i a l 
r e s p o n s i b i l i t y law, a l i a b i l i t y insurance p o l i c y on a moped must 
provide coverage to the owner or operator for l i a b i l i t y to a 
passenger thereon, even though i t i s unlawful to carry a 
passenger. Providing that coverage does not v i o l a t e public 
p o l i c y . 

Very t r u l y yours, 

THOMAS J. MILLER 
General of Iowa 

t/^^^- ^ 
FRED M. HASKINS 
Assistant Attorney General 

TJM/FMH/ks 



LUCAS STATE OFFICE BUILDING 
D E S M O I N E S 

R O B E R T D . R A Y 5 0 3 1 9 B R U C E W . F O U O R E E 
G O V E R N O R C O M M I S S I O N E D 

DECLARATORY RULING 1981-1 

The Insurance Department has received numerous questions and inquiries asking 
whether motorcycle and moped insurance policies may contain an exclusion for guest 
passenger liability. This ruling is in response to those inquiries. 

Under the Iowa Guest Statute, section 321.494 of the Code, a guest passenger in a 
motor vehicle could not recover in a personal liability action against the owner or 
operator of a vehicle unless the injury resulted from the driver being under the influence 
of alcohol or drugs or from the reckless operation of the vehicle. Thus, motor vehicle 
operators possessed a form of immunity. However, the Iowa Supreme Court recently 
declared the guest statute unconstitutional. Bierkamp v. Rogers 293 N.W.2d 577 (Iowa 
1980). Because of this decision, motor vehicle operators no longer enjoy their former 
immunity. This includes operators of motorcycles. 

Many motorcyclists may not be aware of their increased exposure to liability and 
may assume that their current policy covers such liability. In the case of personal 
automobile policies, coverage for liability to guest passengers is provided within the scope 
of the bodily injury (BI) coverage. However, traditionally, motorcycle policies have 
excluded coverage for guest passenger liability. Motorcyclists could always buy such 
coverage, but because of the guest statute their need for it was not as great due to the 
immunity which they enjoyed. The Iowa Supreme Court's ruling has changed that. 

Motorcycle policyholders, and motorcycle passengers, should be afforded protection 
in the same manner as insureds and passengers under automobile insurance policies. 
Motorcycle policies which exclude guest passenger liability coverage have the potential 
for creating confusion among policyholders about the extent of their coverage and may 
result in substantial harm to the public. Of particular concern is the considerable risk 
exposure of the operator of a motorcycle and the corresponding danger to a guest 
passenger. 

In addition, Iowa law requires that owners or operators of motor vehicles must be 
able to demonstrate proof of financial responsibility in the amounts of $15,000 "because 
of bodily injury to or death of one person" and $30,000 "because of bodily injury to or 
death of two or more persons" in any one accident. Iowa Code section 321A.1 (1981). 
Correspondingly, motor vehicle insurance policies must have these minimum levels of 
coverage. Iowa Code section 321A.21(2) (1981). Both motorcycles and motorized bicycles 
(mopeds) are types of motor vehicles. Iowa Code section 321.1 (1981). Consequently, 
they must conform to the minimum financial requirements of section 321A.21(2) of the 
Code with respect to bodily injury. 



The purpose of the minimum financial responsibility law is to provide a mechanism 
for the protection of persons injured in motor vehicle accidents. Because of the Bierkamp 
decision, injury to a passenger riding on a motorcycle is now a form of bodily injury for 
which a motorcycle owner or operator can be liable. They no longer enjoy the limited 
statutory immunity they once had. To exclude this particular type of bodily injury 
liability coverage from the bodily injury coverage regularly afforded under motorcycle 
policies is therefore contrary to both the intent of Chapter 321A and the public interest. 
There is now no reason why an individual or an insurance policy should be considered 
exempt from the minimum financial responsibility laws of this state with respect to bodily 
injury caused to a guest passenger riding upon a motorcycle or motorized bicycle. A guest 
passenger exclusion defeats the very purpose of the statute. 

For these reasons, the Commissioner is of the opinion motor vehicle policies which 
exclude guest passenger liability coverage are contrary to law and not in the public 
interest. Under the authority of sections 505.8 and 515.109 of the Code, 1979, policy 
form filings which contain such an exclusion will not be approved for use in this state. In 
addition, all existing filings which exclude guest passenger liability may not be used for 
policies issued or renewed after June 15, 1981 and must be refiled without the guest 
passenger exclusion. 

Insurers may satisfy the financial responsibility requirements for guest passenger 
liability coverage by endorsement to policies. However, the limits of coverage under such 
endorsements must be at least those specified by the financial responsibility law, i.e. 
$15,000 per person and $30,000 per occurrence. For example, an insurer may sell a 
motorcycle policy containing regular bodily injury limits of $100,000/$300,000 and an 
endorsement providing for guest passenger liability limits of $15,000/$30,000. 

Dated this ,?/ day of fU^t^c^_ , 1981. 

BRtTCE W. FOUDREE 
Commissioner of Insurance 



COUNTY HOSPITALS: Prescription drugs to employees. § 347A.1, 
The Code 1981. County hospitals organized under Chapter 347A, 
The Code, may provide p r e s c r i p t i o n drugs at cost to ho s p i t a l 
employees and dependents as an employee fringe benefit. 
(Brammer to Larson, Winneshiek County Attorney, 8/12/81) #81-8-16 

July 29, 1981 

Dennis G. Larson August 12, 1981 
Winneshiek County Attorney 
112 West Main Street 
Decorah, Iowa 52101 

Dear Mr. Larson: 

You had requested the "opinion of this"office on "the question of whether a 
hospital organized under Chapter 347A of the Iowa Code may provide prescrip
tion drugs at cost to hospital employees and their dependents as an employee 
fringe benefit. 

The Winneshiek County Memorial Hospital is organized under Chapter 347A of the 
Iowa Code. The trustees of the hospital have the authority to "employ, fix the 
compensation and remove at pleasure professional, technical, and other employees 
skilled or unskilled as i t may deem necessary for the operation and maintenance 
of the hospital..." pursuant to §347A.l, The Code, 1981. Furthermore, that 
section gives the board of trustees the authority to "make all rules and regu
lations governing its meetings and the operation of the county hospital and 
shall fix rates, fees and charges for the services thereby furnished...." 

Because the board of trustees is authorized to fix fees for services furnished 
by the hospital, which would undoubtably include the price of medications dis
pensed, there would seem to be no prohibition against the board fixing the fees 
for prescriptions for their employees at a level different than the fee the 
board decides to charge the public who use the hospital pharmacy services. In 
addition, the provision of §347A.l which authorizes the board to "fix the com
pensation" of the employees as it deems necessary allows the board the option 
of providing such fringe benefits as the board may determine is necessary to 
attract staff sufficient in number and quality for the operation and mainten
ance of the hospital. It is important to note that, i f the employees are re
presented by a certified employee organization, such a decision may be required 
to be implemented through the collective bargaining process set out in Chapter 
20, the Code, 1981. 

Hospital pharmacies are not licensed under the general pharmacy licensing pro
visions of 155 of the Code because they are considered by the Department of 
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Health to be a serv ice unit of the h o s p i t a l . Hospi ta ls are l i c ensed pursuant 
to Chapter 135B and the ru les and regulat ions promulgated pursuant thereto con 
t r o l the operation of the hosp i ta l pharmacy. Upon review o f Chapter 135B 
and the ru les in 470.1 .A .C. §51, there does not appear to be any p rov i s ion in 
e i the r which would p r o h i b i t the dispensing o f p r e s c r i p t i on drugs from the hos
p i t a l pharmacy to employees. In a d d i t i o n , Norman Johnson, Executive Secretary 
of the Iowa Board of Pharmacy Examiners, ind ica ted that as long as the drugs 
are dispensed in compliance with s tate and federal regu lat ions the Board o f 
Pharmacy has no ob ject ion to any proposal which would provide p r e s c r i p t i o n 
drugs at cost to hosp i ta l employees. 

In conc lu s i on , i t i s the opinion of t h i s o f f i c e that Chapter 347A.1, The Code 
1981, allows the board o f trustees of the hosp i ta l to set fees for p r e s c r i p 
t i on drugs dispensed from the hosp i ta l and a lso to f i x the compensation o f em
ployees of the h o s p i t a l . The prov i s ion of p r e s c r i p t i on drugs to employees as 
a f r inge benef i t would, there fore , be an acceptable p r ac t i c e for boards of 
t rustees of 347A h o s p i t a l s . We are unable to f ind author i ty in the s tatutes 
regu la t ing hosp i ta l s or pharmacies which would p roh i b i t such a p r a c t i c e . There 
f o r e , i t is the opinion of th i s o f f i c e that the Winneshiek County Memorial Hos
p i t a l may provide p r e s c r i p t i ons at cost to i t s employees and t h e i r dependents. 

S i n c e r e l y , 

Susan Barnes Brammer 
As s i s t an t Attorney General 

SBB/fc 



MUNICIPALITIES: Authority of fence viewers—Chapter 6 79, 
§§ 113.1, 113.3, 113.23, 359.17, 359.24, and 359.25, The 
Code 1981. The c i t y council s h a l l act as fence viewer i n 
a p a r t i t i o n dispute involving t r a c t s of land wholly within 
a municipality. Such authority i s not diminished by the 
fac t that one of the t r a c t s of land i s owned by the c i t y . 
Nevertheless, the council may prefer to submit the matter 
to a r b i t r a t i o n as provided for i n Chapter 679. Also, upon 
written request a c i t y s h a l l be compelled to share i n the 
cost of erecting and maintaining a p a r t i t i o n fence by an 
adjacent property owner. [Walding to Angrick, C i t i z e n s ' 
Aide Ombudsman, 8/12/81] #81-8-15 (L) 

Mr. William P. Angrick II, "Ombudsmari August 12, 1981 
Ci t i z e n s ' Aide O f f i c e 
C a p i t a l Complex 
L 0 C A L 

Dear Mr. Angrick: 

We have received your opinion request of June 18, 1981 
regarding p a r t i t i o n fences. S p e c i f i c a l l y , you have asked: 

1. To whom does a c i t i z e n make a request 
under Section 113.1, The Code 1981, when 
the t r a c t s of land involved i n the request 
are wholly within a municipality, not a 
part of a township? 

2. If i t i s within the authority of the 
c i t y council to act as fence viewer under 
the above-mentioned circumstance, i s i t 
appropriate for the co u n c i l to act as fence 
viewer when one of the parcels of land i n 
question i s owned by the c i t y ? If not, to 
whom would the r e s p o n s i b i l i t y f a l l ? 

3. If a request i s made to the c i t y by an 
adjacent property owner to share i n the 
erecting and maintaining of a fence when 
the property i s outside of a township and the 
c i t y council i s acting as fence viewer , must 
the c i t y share i n the costs of the fence? 
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Two opinions and an Iowa Supreme Court case appear 
to have an answer to your f i r s t question. Upon c l o s e r 
scrutiny, however, they appear to breed confusion. In the 
f i r s t opinion, 1928 Op.Att'y.Gen. 20 8, the issue was whether 
township trustees, as fence viewers, had j u r i s d i c t i o n to de
cide fence disputes i n incorporated towns. The opinion 
holds that township trustees have no such j u r i s d i c t i o n . 

The more recent opinion, 1962 Op.Att'y.Gen. 15, ex
panded upon the holding of the e a r l i e r opinion. Not only 
did we rule that township trustees have no authority with
i n c i t y l i m i t s , but that t h e i r powers, including that of 
fence viewers, are transferred to the c i t y c o u n c i l . 

The Supreme Court of Jowa has p a r t i a l l y abrogated the 
holdings of the opinions "though": In Ryan v. H e l l e r , 232 
Iowa 760, 6 N.W. 2d 113 (1942), the Sourt r u l e d that c i t y and 
town o f f i c e r s had no j u r i s d i c t i o n as fence viewers i n a c i t y 
whose l i m i t s were less than a c i v i l township. Thus, the 
opinions are i n c o n f l i c t with Ryan. 

A closer examination of the Code w i l l resolve the con
f l i c t i n favor of Ryan. Section 359.17, The Code 1981, 
authorizes township trustees to act as fence viewers. The 
trustees' j u r i s d i c t i o n i s l i m i t e d , however, by §§ 359.24 
and 359.25, The Code 1981. Section 359.24 provides: "Where 
a c i t y constitutes one or more c i v i l townships the boundary 
l i n e s which coincide throughout with the boundary l i n e s of 
the c i t y , the o f f i c e s of township c l e r k and trustee are 
abolished." In such c i t i e s , § 359.25 provides: "The duties 
required by law . . . of the board of trustees s h a l l be per
formed by the c i t y c o u n c i l . " 

Accordingly, the c i t y c o u n c i l s h a l l act as fence viewer 
in a p a r t i t i o n dispute i n v o l v i n g t r a c t s of land wholly within 
a municipality. In response to your f i r s t question then, the 
proper place to make a request under § 113.1, The Code 1981, 
i n t h i s case, i s with the c i t y c o u n c i l . 

A more d i f f i c u l t question i s posed by your second i n 
quiry. In p a r t i c u l a r , you have asked whether or not i t i s 
a c o n f l i c t of i n t e r e s t for a c i t y council to act as fence 
viewer when the c i t y i s a party to a p a r t i t i o n dispute. 
Generally, a c o n f l i c t of i n t e r e s t develops whenever a person 
serving i n public o f f i c e may gain any private advantage, 
f i n a n c i a l or otherwise, from such service. See, e.g., 
§ 314.2 (county o f f i c i a l s ' or employees' i n t e r e s t s i n muni
c i p a l housing projects prohibited) and § 40 3.22 (public 
o f f i c i a l s ' or employees' i n t e r e s t s i n municipal housing 
pro h i b i t e d ) . Such statutes are merely declaratory of common 
law rul e s p r o h i b i t i n g c o n f l i c t s of i n t e r e s t . See Wilson v. 
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Iowa C i t y , 165 N.W.2d 813, 819 (Iowa 1969). No statutory 
provision precluding an interested c i t y council from serving 
as fence viewer could be located. 

Two recent Iowa Supreme Court cases speak to the issue 
of c o n f l i c t of i n t e r e s t as i t r e l a t e s to concurrent public 
service. The landmark case, of course, i s Wilson v. Iowa 
Ci t y , 165 N.W.2d 813 (Iowa 1969). In the Wilson case, a 
member of the c i t y council was determined to have a c o n f l i c t 
of i n t e r e s t based e n t i r e l y upon h i s employment with the 
University of Iowa, another public body, which owned property 
i n the urban renewal area and was " v i t a l l y interested" i n the 
project. Id at 821. At the time he became a member of the 
c i t y c o u n c i l , he was direct o r of the alumni o f f i c e . Soon 
after h i s e l e c t i o n , he was made d i r e c t o r of community r e l a 
tions for the University. The court noted that the University 
was openly i n favor of the urban renewal project and would be 
b e n e f i c i a l l y affected by i t . The court then concluded that 
the councilman-employee of the University did have a d i s -
jqualifying interest^ under t h e c o n f l i c t of i n t e r e s t statute, 
p a r t i c u l a r l y because of his "position of™influence"as direc t o r 
of community r e l a t i o n s , the very department with which the 
c i t y would deal i n case of matters of mutual i n t e r e s t to the 
University and the c i t y . " Id at 823. 

A l a t e r Supreme Court decision does appear to l i m i t the 
broad language of Wilson. Goreham v. Pes Moines Metropolitan 
Area S o l i d Waste Agency, 179 N.W. 2d 449 (Iowa 1970), involved 
a declaratory action to determine the r i g h t s of property 
owners of a metropolitan area and the status of a s o l i d waste 
agency created by an intergovernmental agreement pursuant to 
Ch. 28E, The Code 1981. The agreement provided that the 
governing body of the s o l i d waste agency would be comprised 
of elected representatives of the governing body of each 
p a r t i c i p a t i n g governmental j u r i s d i c t i o n , or t h e i r designated 
substitutes. One issue on appeal was whether such an agree
ment v i o l a t e d public p o l i c y due to the apparent c o n f l i c t i n g 
i n t e r e s t s of the s o l i d waste agency and the i n d i v i d u a l l o c a l 
governments. The Court concluded: 

[Appellants] argue that the i n t e g r i t y of 
representative government demands that 
the administrative o f f i c i a l s should be 
able to exercise t h e i r judgment free from 
the objectionable pressure of c o n f l i c t i n g 
i n t e r e s t s . We agree with that proposition, 
but do not believe i t appears here that 
these members of the agency board are i n 
such a p o s i t i o n . I t i s conceded that here 
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there i s nothing to indicate a personal 
pecuniary i n t e r e s t of those representa
t i v e s i s involved such as appears i n 
Wilson v. Iowa C i t y , Iowa. 165 N.W.2d 
813, 820. 

Although the members of the board under
standably w i l l want to keep the rates 
t h e i r constituents must pay as low as 
possible, they are well aware that rates 
must be maintained s u f f i c i e n t to meet 
the Agency's cost for such services. This 
i s not such a c o n f l i c t of i n t e r e s t as to be 
contrary to public p o l i c y or f a t a l to the 
agreement. 

In passing on t h i s question the t r i a l court 
said, "inasmuch as each representative i s 
on the board p r i m a r i l y to serve as spokes
man for the p a r t i c u l a r municipality or 
p o l i t i c a l subdivision he represents, ( i t 
could). . . see no c o n f l i c t of i n t e r e s t 
such as would l i k e l y a f f e c t h i s i n d i v i d u a l 
judgment by vi r t u e of h i s status as an e l e c 
ted o f f i c i a l . " It pointed out no compensa
t i o n i s provided for such service and the 
representative serves at the pleasure of 
h i s municipality or p o l i t i c a l subdivision. 
We agree with the t r i a l court. 

Id. at 642. The Court i n t h i s case appears to place emphasis 
on the f a c t that a public o f f i c i a l serving on two l o c a l pub
l i c boards, which may have somewhat d i f f e r i n g i n t e r e s t s or 
concerns, does not benefit personally from such service, es
p e c i a l l y absent any p o s s i b i l i t y for personal f i n a n c i a l ad
vantage . 

Applying the Wilson and Goreham decisions to our case 
we f i n d no inherent c o n f l i c t of i n t e r e s t . The r a t i o n a l e 
i s t h r e e fold. F i r s t and foremost, the members of the c i t y 
c o u n c i l have neither a personal nor a f i n a n c i a l i n t e r e s t i n 
acting concurrently as council members and as fence viewers. 
There i s nothing to indicate a "personal pecuniary i n t e r e s t " 
here. In the event that members of the c o u n c i l become i n 
terested, however, they must d i s q u a l i f y themselves. Second, 
although the c i t y c o u n c i l understandably w i l l want to keep 
the c i t i e s share of the cost of the p a r t i t i o n fence as low 
as possible, they also w i l l be well aware that they must 
tr e a t t h e i r constituents f a i r l y . This i s not such a c o n f l i c t 
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of i n t e r e s t as to be contrary to public p o l i c y or f a t a l 
to the intent of Ch. 113 to create an impartial t r i b u n a l . 
S i m i l a r i l y , the t h i r d reason for our finding i s that the 
members of the c i t y council are accountable to the public. 
As elected o f f i c i a l s , they serve at the w i l l of the people. 
Accordingly, the authority of the c i t y council to act as 
fence viewer i s not diminished by the fact that one of the 
tracts of land i s owned by the c i t y . 

We should note that any person who believes that he or 
she has not been treated j u s t l y i s not without recourse. 
In f a c t , Ch. 113 provides for appeal to the d i s t r i c t court. 
See § 113.23, The Code 1981. Such appeal i s t r i a b l e at 
Taw. See Laughlin v. Franc, 247 Iowa 345, 73 N.W.2d 750 
(1955). 

Although i t i s s t a u t o r i l y permissible for an interested 
city- council to- act- as .fence viewer, the., council .may _ s _ t i l l 
want to explore the p o s s i b i l i t y of submitting the matter to 
a d i s i n t e r e s t e d t h i r d party. One p o s s i b i l i t y would be sub
mission to a r b i t r a t i o n . Chapter 679, The Code 1981, pro
vides the pertinent procedures. Submission to a r b i t r a t i o n 
has the advantage of avoiding even the appearance of p a r t i a l 
i t y . 

F i n a l l y , i n response to your t h i r d question, we r e f e r you 
to § 113.1, The Code 1981. It provides: "The respective 
owners of adjoining t r a c t s of land s h a l l upon written request 
of either owner be compelled to erect and maintain p a r t i t i o n 
fences, or contribute thereto, and keep the same i n good re
pair throughout the year." In a p r i o r opinion, 1970 Op. Att'y 
Gen. 649, c i t i n g to Hansen v. Kemmish, 201 Iowa 1008, 208 N.W. 
277 (1926), we held that the t r a c t s of land to be partioned 
need not be farm land. Subsequently, our o f f i c e has held 
that c i t i e s are not exempt from Ch. 113 of The Code 1981. 
See 1976 Op. Att'y. Gen. 433. In that opinion we stated, 
"There i s nothing i n CH. 113 that s p e c i f i c a l l y exempts c i t i e s . 
Nor can anything so exempting be found i n any other Chapter." 
Id. Hence, upon written request, a c i t y s h a l l be compelled 
to share i n the cost of erecting and maintaining a p a r t i t i o n 
fence by an adjacent property owner. 

In summary then, the c i t y c o u c i l s h a l l act as fence 
viewer i n a p a r t i t i o n dispute involving tracts of land wholly 
within a municipality. Such authority i s not diminished by the 
fact that one of the tr a c t s of land i s owned by the c i t y . 
Nevertheless, the council may prefer to submit the matter to 
a r b i t r a t i o n as provided f o r i n Ch. 679. Also, upon written 
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request a c i t y s h a l l be compelled to share i n the cost of 
erecting and maintaining a p a r t i t i o n fence by an adjacent 
property owner. 

LMW/ny 



FOSTER CARE:§234.35; §234.36, The Code 1981. Our previous 
opinion st a t i n g that the State of Iowa i s responsible for payment 
of f o s t e r care under §§234.35 and.36 was not changed i n substance 
with the r e v i s i o n of the Juvenile Code (Ch. 232, The Code 
1981).The Department of So c i a l Services may be l i a b l e for payment 
of court-ordered foster care expenses even when the Department 
does not have custody or guardianship of a c h i l d . (Black to 
Reagen, Commissioner, Iowa Department of Social Services, 8/11/81) 
#81-8-12 (L) 

Dr. Michael V. Reagen August 11, 19 81 
Commissioner 
Iowa Department of S o c i a l Services 
Hoover State O f f i c e Bldg. 
Des Moines,^ Iowa 50319. 

This o f f i c e on March 21, 1978, opined that the State of Iowa 
is responsible for foster care costs s p e c i f i e d i n §§ 234.35(4) 
and 234.36, The Code, even though the Department of So c i a l 
Services does not have guardianship over or custody of the c h i l d 
i n question. You now request that we reconsider that portion of 
the opinion i n the l i g h t of what you r e f e r to as a reference to a 
"new statute". In a c t u a l i t y , the change i n the statutory r e f e r 
ence i n § 234.36 from §§ 232.33(3) or (4) and 232.34(3) or (4) to 
§ 232.50 and § 232.99, respectively, has no substantive a f f e c t i n 
terms of the r e s p o n s i b i l i t y to pay f o s t e r care costs. 

These changes i n the d i s p o s i t i o n a l section of the Juvenile 
Ju s t i c e Act s t i l l permit j u v e n i l e courts wide l a t i t u d e i n the 
d i s p o s i t i o n of ju v e n i l e delinquency and c h i l d i n need of a s s i s 
tance cases. Nothing i n these sections requires that foster care 
only be provided i f the Department of S o c i a l Services has custody 
or guardianship of the c h i l d . We conclude that our former 
opinion Remains correct, wherein i t concludes that the State of 
Iowa may have l i a b i l i t y f o r foster care costs under §§ 232.35 
and .36 of The Code even though the Department of S o c i a l Services 
does not have guardianship over or custody of the c h i l d to whom 
the f o s t e r care was provided. 

1 Obviously, f o r the State to have l i a b i l i t y a l l of the condi
tions s p e c i f i e d for imposing that l i a b i l i t y under §§ 234.35 and 
.36 of The Code must be met. 
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You also inquire as to whether the Department of S o c i a l 
Services rules apply to foster care not provided by the 
Department. The Department rules on foster care are pri m a r i l y 
directed to care provided by the Department or care purchased by 
the Department under contract. C l e a r l y , however, l i c e n s i n g 
requirements apply even though the Department does not operate or 
contract with the fost e r care f a c i l i t y . We beli e v e the broad 
range of the Department's rules i d e n t i f y to whom they are 
intended to apply and that a de t a i l e d categorization of them here 
would serve no useful purpose. I f i t i s thought that a 
p a r t i c u l a r departmental rule i s ambiguous as to whom i t i s to 
apply, we would express an opinion as to i t s proper 
i n t e r p r e t a t i o n . 

We do note, however, that with respect to payment fo r fo s t e r 
care, The Code at § 234.36 provides that the maximum allowable 
amounts which a county or the department may pay are those 
established by the department pursuant to § 234.38, The Code. We 
have previously opined that these l i m i t s apply to foster care 
payable by the State under §§ 234.35 and 234.36 even though the 
Department does not have guardianship over or custody of the 
c h i l d i n question. Op. Att'y Gen. #81-5-13. 

Yours^yej?^ t r u l y , 

pxma G. Black 
Special Assistant Attorney General 



MENTAL HEALTH: L i a b i l i t y of counties for patients transferred 
from state mental health i n s t i t u t e s to county care f a c i l i t i e s . 
§§ 227.11, 227.16, 230.1 and 230.15, The Code 1981. Under 
§ 230.15 a county i s l i a b l e for 100 percent of the costs of care 
and treatment of a patient at a state mental health i n s t i t u t e 
for 120 days; thereafter, the county's l i a b i l i t y i s lim i t e d to 
the average minimum cost of the maintenance of a p h y s i c a l l y and 
mentally healthy i n d i v i d u a l r e s i d i n g i n his/her own home. The 
reduced rate of l i a b i l i t y for the care and treatment of mental 
health patients available under § 230.15 i s l i m i t e d to the care 
and treatment provided at state mental health i n s t i t u t e s . A 
county i s e n t i t l e d to receive f i v e d o l l a r s per week i n state 
aid f o r each patient transferred to a county care f a c i l i t y pur
suant to § 22 7.11. (Mann to Poppen, Wright County Attorney, 
8/11/81) #81-8-11 (L) 

Mr. Lee E. Poppen August 11, 1981 
Wright County Attorney 
P. 0. Box 111 
Clarion, Iowa 50525 

Dear Mr. Poppen: 

You requested an opinion of the Attorney General on the 
question of whether a county i s e n t i t l e d to the reduced rate of 
l i a b i l i t y a v a i l a b l e under § 230.15, The Code 1981, f o r mental 
health patients who are transferred from a state mental health 
f a c i l i t y to a county care f a c i l i t y pursuant to § 227.11, The 
Code 1981. 

E s s e n t i a l l y , you r a i s e a question of statutory construction, 
and f a m i l i a r p r i n c i p l e s of construction apply. The goal i n 
construing a statute i s to ascertain the l e g i s l a t i v e intent and, 
i f possible, give i t e f f e c t . Iowa State Education Association 
v. Public Employees Relations Board, 269 N.W.2d 446 (Iowa 1978); 
City of Pes Moines v. E l l i o t t , 267 N.W.2d 44 (Iowa 1978). In 
doing so, one must look to what the l e g i s l a t u r e said, rather 
than what i t might have or should have said. Interest of Clay, 
246 N.W.2d 263 (Iowa 19 76); K e l l y v. Brewer, 239 N.W.2d 109 
(Iowa 1976). In seeking the meaning of law, the e n t i r e act 
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should be considered and each section construed with the act 
as a whole and a l l parts thereof construed together; the subject 
matter, reason, consequence and s p i r i t of the enactment must be 
considered, as well as the words used, and the statute should 
be accorded a sensible, p r a c t i c a l , workable and l o g i c a l con
s t r u c t i o n . Matter of Estate of Bliven, 236 N.W.2d 366 (Iowa 1975). 
When statutes r e l a t e to the same subject matter or to c l e a r l y 
a l l i e d subjects they are said to be i n p a r i materia and must 
be constured, considered and examined i n the l i g h t of t h e i r common 
purpose and intent so as to produce a harmonious system or body 
of l e g i s l a t i o n . Iowa Department of Transportation v. Nebraska-
Iowa Supply, 272 N.W.2d 6 (Iowa 1978); Matter of Estate of Bli v e n , 
236 N.W.2d 366 (Iowa 1975). 

Relying on the foregoing p r i n c i p l e s , we now examine 
applicable statutes. Under § 230.1, The Code 1981, the county 
of a person's l e g a l settlement i s i n i t i a l l y l i a b l e f o r the 
costs of care and treatment of a patient at a state mental health 
i n s t i t u t e . Ultimately, a mental health patient, family members, 
and insurance contractors or others may have l i a b i l i t y f o r the 
costs of such care and treatment pursuant to § 230.15, The Code 
19 81. In addition to imposing l i a b i l i t y upon a s p e c i f i e d class 
of persons, § 230.15 places a l i m i t a t i o n upon a county's 
l i a b i l i t y for patients who receive care and treamtent at state 
f a c i l i t i e s i n excess of 120 days. Pertinent portions of § 230.15 
read as follows: 

230.15 Personal l i a b i l i t y . Mentally 
i l l persons and persons l e g a l l y l i a b l e 
for t h e i r support s h a l l remain l i a b l e 
for the support of such mentally i l l . 
Persons l e g a l l y l i a b l e f o r the support 
of a mentally i l l person s h a l l include 
the spouse of the mentally i l l person, 
any person, firm, or corporation bound 
.by contract f o r support of the mentally 
i l l person, and, with respect to mentally 
i l l persons under eighteen years of age 
only, the father and mother of the mentally 
i l l person. The county auditor, subject 
to the d i r e c t i o n of the board of supervi
sors, s h a l l enforce the ob l i g a t i o n herein 
created as to a l l sums advanced by the 
county. The l i a b i l i t y to the county 
incurred under t h i s section on account of 
any mentally i l l person s h a l l be li m i t e d 
to one hundred percent of the cost of 
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care and treatment of the mentally i l l 
person at a state mental health i n s t i t u t e 
for one hundred twenty days of h o s p i t a l i 
zation, whether occurring subsequent to 
a singl e admission or accumulated as a 
consequence of two or more separate 
admissions, and thereafter to an amount 
not i n excess of the average minimum 
cost of the maintenance of a p h y s i c a l l y 
and mentally healthy i n d i v i d u a l r e s i d i n g 
i n h i s own home, which standard s h a l l be 
established and may from time to time 
be revised by the department of s o c i a l -
s e r v i c e s . No l i e n imposed by section 
230.25 s h a l l exceed the amount of the. 
l i a b i l i t y which may be incurred under 
t h i s section on account of any mentally 
i l l person. (emphasis added.) 

Under the above language, the county's l i a b i l i t y f or the 
costs of care and treatment of a mentally i l l person at a state 
mental health i n s t i t u t e i s one hundred percent of the costs f o r the 
f i r s t 120 days of h o s p i t a l i z a t i o n . Thereafter, the county's 
l i a b i l i t y i s l i m i t e d to the average minimum cost of the maintenance 
of a p h y s i c a l l y and mentally healthy i n d i v i d u a l r e s i d i n g i n his/her 
own home, an amount which i s less that the actual costs incurred 
at a mental health i n s t i t u t e . I t i s this reduced rate of 
l i a b i l i t y that you have inquired about. 

The question, then, i s whether the reduced l i a b i l i t y , 
which i s a v a i l a b l e to the county under § 230.15, would s t i l l 
be av a i l a b l e f o r a person who i s o r i g i n a l l y confined i n a 
state mental health i n s t i t u t e and who i s subsequently transferred 
to a county care f a c i l i t y under § 227.11, The Code 19 81? 

Section 227.11 reads as follows: 

227.11 Transfers from state h o s p i t a l s . 
A county chargeable with the expense of 
a patient i n a state h o s p i t a l for the 
mentally i l l s h a l l remove such patient 
to a county or private i n s t i t u t i o n for 
the mentally i l l which has complied with 
the aforesaid r u l e s when the state 
d i r e c t o r or the d i r e c t o r ' s designee so 
orders on a f i n d i n g that said patient i s 
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s u f f e r i n g from chronic mental i l l n e s s or 
from s e n i l i t y and w i l l receive equal 
benefit by being so transferred. A county 
s h a l l remove to i t s county care f a c i l i t y 
any patient i n a state h o s p i t a l for the 
mentally i l l upon request of the super
intendent of the state h o s p i t a l i n which the 
patient i s confined pursuant to the super
intendent's authority under section 229.15, 
subsection 4, and approval by the 
board of supervisors of the county 
of the patient's residence. In no 
case s h a l l a patient be thus trans
ferred except upon compliance with 
section 229.14, subsection 4, or 
without the written consent of a r e l a 
t i v e , f r i e n d , or guardian i f such 
r e l a t i v e , f r i e n d or guardian pays 
the expense of the care of such 
patient i n a state h o s p i t a l . Patients 
transferred to a p u b l i c or private 
f a c i l i t y under t h i s section may sub
sequently be placed on convalescent 
or l i m i t e d leave or transferred to a 
d i f f e r e n t f a c i l i t y f o r continued f u l l -
time custody, care and treatment when, 
i n the opinion of the attending physician 
or the chief medical o f f i c e r of the 
h o s p i t a l from which the patient was so 
transferred, the best i n t e r e s t of the 
patient would be served by such leave 
or transfer. However, i f the patient 
was o r i g i n a l l y h o s p i t a l i z e d involun
t a r i l y , the leave or transfer s h a l l be 
made i n compliance with section 229.15, 
subsection 4. 

While i t i s clear that § 227.11 authorizes the transfer 
of a patient from a state mental health f a c i l i t y to a county 
care f a c i l i t y , nothing i n § 227.11 addresses the question of the 
a v a i l a b i l i t y of a reduced rate of l i a b i l i t y for the costs of 
care and treatment of the patient at a county care f a c i l i t y . 
Instead, § 227.11 has as i t s purpose the inducement of counties 
to care f o r the mentally i l l at the l o c a l l e v e l , thus preventing 
or a l l e v i a t i n g overcrowding at state h o s p i t a l s . 1963 Op. Att'y 
Gen. 229. 
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To resolve questions of f i n a n c i a l l i a b i l i t y , § 230.15 
must again be reviewed. Upon analysis, i t i s clear that the 
reduced rate of l i a b i l i t y available under § 230.15 i s not 
available where a patient receives treatment at a county care 
f a c i l i t y . The clear language of the statute l i m i t s the reduced 
l i a b i l i t y to "the costs of care and treatment of the mentally 
i l l person at a state mental health i n s t i t u t e " . Nothing i n 
the statutory language extends the reduced rate of l i a b i l i t y 
to care and treatment received by a patient at a county care 
f a c i l i t y , i r r e s p e c t i v e of whether the patient was o r i g i n a l l y 
admitted to or transferred to the county care f a c i l i t y . Thus, 
i n construing t h i s statute, we are l i m i t e d to what the 
l e g i s l a t u r e said, rather than what i t might have or could have 
said. Accordingly, we must conclude that the reduced rate 
of l i a b i l i t y f o r the care and treatment of mental health 
patients available under § 230.15 i s limited to the care and 
treatment provided at a state mental health i n s t i t u t e . 

We do not mean to suggest, however, that there i s no 
state a i d available to__the counties for the care and treatment 
of mental health patients at county care f a c i l i t i e s . On the 
contrary, under § 227.16, The Code 1981, the county i s e n t i t l e d 
to "receive the amount of f i v e d o l l a r s per week for each 
patient" transferred under the provisions of § 227.11. Op. Att' 
Gen. 79-9-24; 1963 Op.Att'yGen. 229; 1955 Op.Att'yGen. 95. 

In summary, under § 230.15 a county i s l i a b l e f o r 100 
percent of the costs of care and treatment of a patient at a 
state mental health i n s t i t u t e for 120 days; thereafter, the 
county's l i a b i l i t y i s l i m t i e d to the average minimum cost of the 
maintenance of a p h y s i c a l l y and mentally healthy i n d i v i d u a l 
r e s i d i n g i n his/her own home. The reduced rate of l i a b i l i t y 
f o r the care and treatment of mental health patients available 
under § 230.15 i s l i m i t e d to the care and treatment provided at 
a state mental health i n s t i t u t e . A county i s e n t i t l e d to 
receive f i v e d o l l a r s per week i n state aid f o r each patient 
transferred to a county care f a c i l i t y pursuant to § 227.11. 

Sincerely, 

Thomas Mann, J r . 
Assistant Attorney General 

TM/jam 



COUNTIES: UNIFIED LAW ENFORCEMENT: 28E: §§ 28E.21-28, The Code 
1981. A tax levy for purposes of a public safety fund i s not 
authorized unless the proposition receives a majority vote i n 
the respective subdivisions p a r t i c i p a t i n g i n a u n i f i e d law 
enforcement d i s t r i c t . (Fortney to Belson, Ida County Attorney ? 

8/11/81) #81-8-9 (L) 

Robert Belson August 11, 1981 
Ida County Attorney 
500 1/2 Second Street 
Ida Grove, Iowa 51445 

Dear Mr. Belson: 

You have requested an opinion "of "the -Attorney - • - • - -
General regarding the el e c t i o n procedures to be u t i l i z e d 
i n e s t a b l i s h i n g a public safety fund pursuant, to § 28E.22, 
The Code 1981. According to the information you provide, 
Ida County has u n i t i f e d law enforcement as contemplated 
by §§ 28E.21-28, The Code 1381. The system was established 
v i a a 28E agreement between the county and f i v e c i t i e s 
within the county. The governing boards of the respective 
subdivisions are interested i n holding an e l e c t i o n to seek 
approval of a tax levy, the proceeds of which would con
s t i t u t e a public safety fund. You inquire whether passage 
of the levy i s premised on obtaining a majority vote i n 
each of the f i v e c i t i e s and i n the unincorporated area of 
the county, or whether the proposition may be adopted by 
simple majority vote of the county as a whole. We are of 
the opinion that such a levy i s not adopted unless It re
ceives a majority vote i n each of the respective c i t i e s , 
computed separately, as we l l as a majority vote i n the un
incorporated area of the county. 

Resolution of your inquiry turns on an i n t e r p r e t a t i o n 
of §§ 28E.21 and 28E.22. These sections provide: 

For the purpose of t h i s d i v i s i o n , 
the term " d i s t r i c t " means a u n i f i e d 
law enforcement d i s t r i c t established 
by an agreement under the provisions 
of t h i s chapter by a county, or portions 
thereof, or c i t i e s to provide law en
forcement within the boundaries of the 
member p o l i t i c a l subdivisions. 

28E.21. 
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The board of supervisors, or the c i t y 
councils of a d i s t r i c t composed only 
of c i t i e s , may, and upon re c e i p t of a 
p e t i t i o n signed by f i v e percent of the 
q u a l i f i e d electors r e s i d i n g i n the d i s 
t r i c t s h a l l , submit a proposition to the 
electorate r e s i d i n g i n the d i s t r i c t at 
any general e l e c t i o n or at a s p e c i a l 
e l e c t i o n held throughout the d i s t r i c t . 
The proposition s h a l l provide for the 
establishment of a public safety fund 
and the levy of a tax on taxable property 
located i n the d i s t r i c t at rates not ex
ceeding the rates s p e c i f i e d i n t h i s 
section for the purpose of providing 
a d d i t i o n a l moneys for the operation of 
the d i s t r i c t . 

The b a l l o t f o r the e l e c t i o n s h a l l be 
prepared i n s u b s t a n t i a l l y the form for 
submitting s p e c i a l questions at general 
elections and the form of the proposition 
s h a l l be s u b s t a n t i a l l y as follows: 

" S h a l l an annual levy, the amount of 
which w i l l not exceed a rate of one d o l l a r 
and f i f t y cents per thousand d o l l a r s of 
assessed value of the taxable property i n 
the u n i f i e d law enforcement d i s t r i c t be 
authorized for providing a d d i t i o n a l 
moneys needed for u n i f i e d law enforce
ment services i n the d i s t r i c t f o r a period 
of not exceeding f i v e years?" 

Yes No 

I f a majority of the q u a l i f i e d electors 
i n each c i t y and the unincorporated area 
of the county voting on the proposition 
approve the proposition, the county board 
of supervisors for unincorporated areas and 
c i t y councils for c i t i e s are authorized to 
levy the tax as provided i n section 28E.23. 

Such moneys c o l l e c t e d pursuant to the tax 
levy s h a l l be expended only f o r providing 
a d d i t i o n a l moneys needed f o r u n i f i e d law 
enforcement services i n the d i s t r i c t and 
s h a l l be i n addition to the revenues r a i s e d 
i n the county and c i t i e s i n the d i s t r i c t 
from t h e i r general funds which are based 
upon an average of revenues r a i s e d f o r law 
enforcement purposes by the county or c i t y 
for the three previous years. The amount of 
revenues r a i s e d for law enforcement purposes 
by the county for the three previous years 
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s h a l l be computed separately for the un
incorporated portion of the d i s t r i c t and 
for each c i t y in the d i s t r i c t . [Emphasis 
supplied.] 

§ 28E.22. 

We are compelled to reach our conclusion because of 
two separate r a t i o n a l e s . F i r s t , the e x p l i c i t language 
selected by the General Assembly indicates a separate t a l l y 
of the vote i n each p a r t i c i p a t i n g subdivision. The Legis
lature has defined the term " d i s t r i c t " f o r purposes of 
§§ 28E.21-28. L e g i s l a t i v e d e f i n i t i o n s i n statutes are binding 
on a court i n t e r p r e t i n g the statute. Cedar Memorial Park 
Cemetery Ass'n. v. Personnel Associates, Inc., 178 N.W.2d 343 
(Iowa 1976). I f , as you suggest, the relevant paragraph of 
§ 28E.22 was intended to mean a majority vote i n the county as 
a whole, the Legislature would have drafted the section as 
follows: 

If a majority of the q u a l i f i e d 
_ . eJLectors i n the d i s t r i c t voting on 
the proposition approve the proposi
tion . . . 

The f a i l u r e to use the word " d i s t r i c t " at t h i s point i s 
p a r t i c u l a r l y , s t r i k i n g when one considers the number of times 
the word i s employed throughout the sub-chapter and p a r t i c u l a r l y 
i n § 28E.22. The use of the words " i n each c i t y and the unin
corporated area of the county" appears to be a conscious decision 
on the part of the Legislature. To i n t e r p r e t t h i s language as 
meaning the county as a whole, or the d i s t r i c t as a whole, would 
defeat l e g i s l a t i v e intent. 

Our second reason for our conclusion i s that taxes are 
lev i e d by the respective c i t i e s and the county. See § 28E.24. 
If we were to i n t e r p r e t the section i n question as meaning the 
d i s t r i c t as a whole, i t would be possible that a p a r t i c u l a r c i t y 
may be forced to levy a tax for the public safety fund despite 
the f a c t that a majority of said c i t y ' s voters disapprove the 
tax. Such a s i t u a t i o n runs afoul of the t r a d i t i o n a l taxing pro
cedures, as well as the scheme of § 28E.24. 

In conclusion, a tax levy for purposes of a public safety 
fund i s not authorized unless the proposition .receives a majority 
vote i n each of the respective subdivisions p a r t i c i p a t i n g i n a 
u n i f i e d law enforcement d i s t r i c t . 

Yours t r u l y , 

Assistant Attorney General 
DMF:sh 



CITIES AND TOWNS: Appointment and Hiring of O f f i c e r s - §§ 372.4, 
372.13(4), and 384.6(2), The Code 1981. A c i t y i s generally not 
bound by contracts made by i t s o f f i c e r s or agents who lack the 
r e q u i s i t e authority to so obligate the c i t y . But a c i t y may 
nevertheless r a t i f y such contracts and bind i t s e l f thereto pro
vided the contracts were within the c i t y ' s general corporate 
powers and are not otherwise u l t r a v i r e s . Richards to T u l l a r , 
Sac County Attorney, 8/7/81) #81-8-8 (V) 

Mr. Lon R. T u l l a r August 7, 19 81 
Sac County Attorney 
110 East State 
Sac C i t y , Iowa 50583 

Dear Mr. T u l l a r : 

You have requested an opinion of the attorney general re
garding the l i a b i l i t y of a c i t y f o r persons employed by the 
mayor without approval of the c i t y c o u n c i l . According to the 
s i t u a t i o n described i n your request l e t t e r , the mayor on behalf 
of the c i t y of Sac C i t y , Iowa, hired a Mr. Stanley and Mr. O'Leary 
as "undercover i n v e s t i g a t o r s " without approval of the Sac C i t y 
C i t y Council. The mayor undertook personal loans f o r the pay
ment of these persons' s a l a r i e s . The r e n t a l fee f o r a v e h i c l e 
used by these "investigators" remains unpaid. You have raised 
the following s p e c i f i c questions f o r our consideration: 

1. Were Stanley and O'Leary l e g a l l y 
employed Sac C i t y P o l i c e O f f i c e r s ? 

2. I f not, has Section 721.2(1), The 
Code, been violated? 

3. I f the answer to Question 1 i s no, can 
the unauthorized employment be approved or r a t i 
f i e d by the Sac C i t y Council? 

4. If the answer to Question 3 i s yes, 
can the Sac C i t y Council pay the bank note and/or 
re n t a l v e h i cle fee? 

5. Can c i t i z e n s and Sac County (by the 
Board of Supervisors) make donations to Sac C i t y 
to help defray the expenditures referr e d to i n 
Question 4 above? 
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A mayor's powers of appointment are prescribed i n section 
372.4, The Code 1981. That section provides i n pertinent part 
that "(t)he mayor . . . s h a l l appoint the marshal or chief of 
po l i c e . . . . Other o f f i c e r s must be selected as directed by 
the c o u n c i l . " A c i t y council's powers of appointment are pre
scribed i n section 372.13(4), The Code 1981. That section states 
i n relevant part that "(e)xcept as otherwise provided by state 
or c i t y law, the council may appoint c i t y o f f i c e r s and employees, 
and prescribe t h e i r powers, duties, compensation, and terms." 
An examination of the pertinent c i t y ordinances of Sac C i t y 
reveals that the p o l i c e department i s composed of the chief 
who i s appointed by and serves at the pleasure of the mayor 
and "such other law enforcement o f f i c e r s and personnel, whether 
f u l l time or part-time, as may be authorized.by the co u n c i l . " 
These other members are appointed by the mayor "subject to the 
approval of the c o u n c i l . " Their compensation i s to be determined 
"by r e s o l u t i o n of the c o u n c i l . " 

Upon review, i t i s our opinion that Mr. Stanley and Mr. 
O'Leary were not l e g a l l y Sac C i t y p o l i c e o f f i c e r s . Although 
the mayor could appoint them as o f f i c e r s , t h e i r appointment 
was subject to the c i t y council's approval. In the absence of 
such approval, t h e i r employment was not created by law and they 
were, thus, not peace o f f i c e r s de jure. We do not reach the 
question of t h e i r status as peace o f f i c e r s de facto. See 1976 
Op.Att'yGen. 426. 

Upon review of your second question, we have determined 
that we must decline to answer same. I t i s the p o l i c y of t h i s 
o f f i c e not to render opinions on questions of whether or not 
p a r t i c u l a r statutes have been v i o l a t e d . An answer to your 
second question on whether or not section 721.2(1) was v i o l a t e d 
under these circumstances would c e r t a i n l y contravene that p o l i c y . 

Your t h i r d and fourth questions deal with the municipality's 
power to r a t i f y the contract made by the mayor and thereby bind 
the c i t y to i t s terms of payment. A municipal corporation i s not 
bound by the unauthorized acts of i t s o f f i c e r s . Dively v. C i t y 
of Cedar F a l l s , 21 Iowa 565 (Iowa 1866). However, "(t)he general 
r u l e i s that municipal corporations may r a t i f y contracts made on 
t h e i r behalf which they have authority to make. Thus, i t i s 
competent fo r a municipal corporation to r a t i f y a contract and 
thereby to make i t a binding o b l i g a t i o n . . . i f the contract was 
within i t s general corporate powers but was i n v a l i d . . . because 
the o f f i c e r or agent who purported to execute i t on behalf of the 
municipality had not the r e q u i s i t e authority." 56 Am.Jur.2d 
Municipal Corporations, Counties, and Other P o l i t i c a l Subdivisions 
§ 508 at 559 (1971). See Everts v. D i s t r i c t Township of Rose Grove, 
77 Iowa 37, 41 N.W. 478~^1889) . The employment contract here 
was not u l t r a v i r e s such as to f r u s t r a t e i t s r a t i f i c a t i o n . See 
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Horrabin Paving Co. v. City of Creston, 221 Iowa 1237, 262 N.W. 
480 (1935); Cedar Rapids Water Co. v. C i t y of Cedar Rapids, 118 
Iowa 234, 91 N.W. 1081 (1902). i t i s cle a r that the c i t y of 
Sac C i t y has the authority to make such employment contracts 
and, hence, the c i t y council could r a t i f y t h i s contract made by 
the mayor and thereby bind the c i t y to i t s o b l i g a t i o n s . I t 
follows that i f the c i t y becomes bound by the council's r a t i f i 
cation i t can r e t i r e the notes and assume payment of the v e h i c l e 
rental fee. 

Your f i f t h question has two parts. The f i r s t i s whether 
private c i t i z e n s can donate money to the c i t y to defray these 
expenses; the second i s whether the Sac County Board of Super
vis o r s may donate county funds to the c i t y for said purpose. 
The Code does make provision for a c i t y ' s r e ceipt of g i f t s . 
According to section 384.6(2), The Code 1981, "(a) c i t y may 
est a b l i s h a t r u s t and agency fund f o r . . . (a)ccounting for 
g i f t s received by the c i t y f or: ~a "par ticular -purpose.'" "If the" 
c i t y of Sac C i t y establishes such a fund, i t may unquestionably 
receive g i f t s or donations from private c i t i z e n s f or the p a r t i 
cular purpose of defraying these expenses. The second part of 
the question poses some d i f f i c u l t i e s . Our review of the Code, 
p a r t i c u l a r l y chapter 332, dis c l o s e s no authority that would 
permit a county board of supervisors to make a " g i f t " or "dona
tion" to anyone. Upon consideration, i t i s our view that although 
the Sac County Board of Supervisors cannot make an outright 
g i f t to the c i t y , i t may wish to consider a more formal arrange
ment with the c i t y akin to an agreement under chapter 28E, The 
Code 1981. For example, the board by r e s o l u t i o n could determine 
that t h i s employment resulted i n a "county be n e f i t , " that the 
county could have entered the same kind of employment contract 
with these "investigators," and that the county could, therefore, 
pay the c i t y f o r part of these services. 

Sincerely, 

bje 



STATE OFFICERS AND DEPARTMENTS: H e a r i n g A i d D e a l e r s . 
A u t h o r i t y t o t e s t f o r h e a r i n g l o s s . §§ 147.151(5), 154A.1(4), 
1 5 4 A . K 5 ) , 154A.20, The Code 1981. The a u t h o r i t y o f a 
h e a r i n g a i d d e a l e r t o measure human h e a r i n g by any means i s 
l i m i t e d by the s t a t u t o r y p h r a s e " f o r the purposes o f s e l e c t i o n s , 
a d a p t a t i o n s , and s a l e s o f h e a r i n g a i d s . " Chapter 154A does 
not g r a n t h e a r i n g a i d d e a l e r s t h e a u t h o r i t y t o a d m i n i s t e r 
t e s t s and i n t e r p r e t t h e r e s u l t s o f s a i d t e s t s f o r t h e purpose 
o f d e t e r m i n i n g a h e a r i n g l o s s . (Freeman t o Hawes, C h a i r 
p e r s o n , Board o f Speech P a t h o l o g y and A u d i o l o g y E x a m i n e r s , 8/6/81 
#81-8-5 (L) 

Mr. Kenneth C. Hawes August 6, 19 81 
C h a i r p e r s o n 
Iowa S t a t e Board o f Speech P a t h o l o g y 

and A u d i o l o g y Examiners 
S t a t e Department o f H e a l t h 
Lucas S t a t e O f f i c e B u i l d i n g 
L O C A L - " -

Dear Mr. Hawes: . • 

You have r e q u e s t e d an o p i n i o n from our o f f i c e con
c e r n i n g t h e scope o f a h e a r i n g a i d d e a l e r ' s a u t h o r i t y t o 
a d m i n i s t e r , and i n t e r p r e t t e s t s p e r f o r m e d f o r t h e p u r p o s e o f 
d e t e r m i n i n g a h e a r i n g l o s s . S p e c i f i c a l l y , y ou have a s k e d 
the f o l l o w i n g : 

Do t h e l i c e n s u r e laws p e r t a i n i n g t o A u d i 
o l o g i s t s and H e a r i n g A i d D e a l e r s p r o h i b i t 
a h e a r i n g a i d d e a l e r f rom a d m i n i s t e r i n g 
t e s t s , and i n t e r p r e t i n g t he r e s u l t s o f 
such t e s t s , t o d e t e r m i n e the p r e s e n c e o f 
a h e a r i n g l o s s ? 

To answer y o u r q u e s t i o n , an e x a m i n a t i o n o f Cha p t e r 154A, The 
Code 1981, g o v e r n i n g h e a r i n g a i d d e a l e r s , i n r e l a t i o n t o 
c e r t a i n p r i n c i p l e s o f s t a t u t o r y c o n s t r u c t i o n i s n e c e s s a r y . 

The scope o f a u t h o r i t y o f a h e a r i n g a i d d e a l e r i s 
d e f i n e d by s t a t u t e . S e c t i o n 154A.1(4), The Code, d e f i n e s a 
" h e a r i n g a i d d e a l e r " as "any p e r s o n engaged i n the f i t t i n g , 
d i s p e n s i n g and the s a l e o f h e a r i n g a i d s and p r o v i d i n g h e a r i n g 
a i d s e r v i c e s o r maintenance, by means o f p r o c e d u r e s s t i p u l a t e d 
by t h i s c h a p t e r o r b o a r d . " [Emphasis added.] Of s p e c i a l 
i m p o r t a n c e t o t h i s o p i n i o n i s t h e a u t h o r i t y o f a h e a r i n g a i d 
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d e a l e r t o f i t a h e a r i n g a i d . S e c t i o n 154A.1(5), The Code, 
d e f i n e s " h e a r i n g a i d f i t t i n g " as f o l l o w s : 

" H e a r i n g a i d f i t t i n g " means the measure
ment o f human h e a r i n g by any pieans f o r the 
purpose o f s e l e c t i o n s , a d a p t a t i o n s , and s a l e s 
o f h e a r i n g a i d s , and t h e i n s t r u c t i o n and 
c o u n s e l i n g p e r t a i n i n g t h e r e t o , and d e m o n s t r a t i o n 
o f t e c h n i q u e s i n t h e use o f h e a r i n g a i d s , and 
the making o f earmold i m p r e s s i o n s as p a r t o f 
the f i t t i n g o f h e a r i n g a i d s . 

[Emphasis added.] The emphasized p o r t i o n s o f . t h e two s e c t i o n s 
n o t e d above show two i m p o r t a n t elements a s s o c i a t e d w i t h the 
p r a c t i c e o f h e a r i n g a i d f i t t i n g . To b e g i n , h e a r i n g a i d 
d e a l e r s a r e n o t s p e c i f i c a l l y l i m i t e d i n the methods t h e y use 
t o measure human h e a r i n g ; h e a r i n g a i d f i t t i n g i s t h e measure
ment o f human h e a r i n g by any means . -1 W h i l e any means may be 
employed, though, s e c t i o n 154A.1(5) c l e a r l y p r o v i d e s t h a t 
s u c h measurement o f human h e a r i n g may be done by a h e a r i n g 
a i d d e a l e r o n l y f o r t h e purpose o f s e l e c t i n g , a d a p t i n g arid 
s e l l i n g o f h e a r i n g a i d s . S e c t i o n 154A.1(5), on i t s f a c e , 
i n d i c a t e s t h a t h e a r i n g a i d d e a l e r s may n o t use. methods t o 
measure human h e a r i n g f o r t h e p u r p o s e o f d i a g n o s i n g a h e a r i n g 
l o s s . 

T h i s c o n c l u s i o n i s bor n e out by a r e a d i n g o f t h e 
re m a i n d e r o f c h a p t e r 154A. A s t a t u t e must be c o n s t r u e d i n 
i t s e n t i r e t y . S t a t e v. B r o t e n , 295 N.W.2d 453, 454 (Iowa 
1980) . S e c t i o n 154A.~1(4~) d e t a i l s f o u r p r i m a r y f u n c t i o n s o f 
a h e a r i n g a i d d e a l e r : 1) t o f i t h e a r i n g a i d s , 2) t o d i s p e n s e 
h e a r i n g a i d s , 3) t o s e l l h e a r i n g a i d s and 4) t o p r o v i d e 
h e a r i n g a i d s e r v i c e s o r maintenance. Other s e c t i o n s o f 
c h a p t e r 154 r e i t e r a t e t h e s e f u n c t i o n s , e s p e c i a l l y t h e 
f u n c t i o n s o f f i t t i n g , d i s p e n s i n g and s e l l i n g h e a r i n g a i d s . 
S e c t i o n 154A.8(2) s t a t e s t h a t i t s h a l l be t h e duty o f t h e 
s t a t e department o f h e a l t h t o r e g i s t e r and i s s u e l i c e n s e s t o 
pe r s o n s whom t h e b o a r d o f examiners deems q u a l i f i e d t o 
engage i n t h e f i t t i n g o r s e l e c t i o n and s a l e o f h e a r i n g a i d s . 
S e c t i o n 154A.9 a l l o w s t h e b o a r d o f h e a r i n g a i d d e a l e r exam
i n e r s t o c o n s i d e r t h e p a s t f e l o n y r e c o r d o f an a p p l i c a n t f o r 
l i c e n s u r e b u t o n l y i f t h e f e l o n y c o n v i c t i o n r e l a t e s d i r e c t l y 

1 I t s h o u l d be n o t e d , however, t h a t w h i l e s e c t i o n 154A.1(5) 
does n o t l i m i t t h e means u s e d by a h e a r i n g a i d d e a l e r i n 
me a s u r i n g human h e a r i n g , s e c t i o n 154A.1(4) does l i m i t t h e 
means u s e d t o f i t a h e a r i n g a i d t o p r o c e d u r e s s t i p u l a t e d by 
c h a p t e r 154A o r by t h e b o a r d o f h e a r i n g a i d d e a l e r e x a m i n e r s . 
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to the p r a c t i c e o f f i t t i n g o r s e l e c t i o n o r . s a l e o f h e a r i n g 
a i d s . S e c t i o n 154A.13 a l l o w s t h e i s s u a n c e o f a temporary 
p e r m i t , w h i c h p e r m i t e n t i t l e s an a p p l i c a n t f o r s u c h p e r m i t 
t o engage i n t h e f i t t i n g o r s e l e c t i o n and s a l e o f h e a r i n g 
a i d s . S e c t i o n 154A.20 r e q u i r e s a h e a r i n g a i d d e a l e r to 
m a i n t a i n as p a r t o f h i s or h e r r e c o r d s t h e r e s u l t s o f t e s t 
t e c h n i q u e s as t h e y p e r t a i n t o the f i t t i n g o f h e a r i n g a i d s . 

S e c t i o n 154A.12 i s p a r t i c u l a r l y i n s t r u c t i o n a l . ' That 
s e c t i o n a d d r e s s e s t h e scope o f e x a m i n a t i o n t o be t a k e n by 
a p p l i c a n t s f o r a h e a r i n g a i d d e a l e r ' s l i c e n s e . 

The e x a m i n a t i o n r e q u i r e d by t h i s c h a p t e r 
s h a l l be d e s i g n e d t o d e m o n s t r a t e the 
a p p l i c a n t ' s adequate t e c h n i c a l q u a l i f i c a 
t i o n s i n c l u d i n g , but not l i m i t e d t o , t h e 
f o l l o w i n g : 

1. W r i t t e n t e s t s o f knowledge i n 
a r e a s such as p h y s i c s o f sound, anatomy 

~ and p h y s i o l o g y o f h e a r i n g , - and—the—fune--- - - — 
t i o n o f h e a r i n g a i d s , as t h e s e areas p e r 
t a i n t o t h e f i t t i n g o r s e l e c t i o n and s a l e 
o f h e a r i n g a i d s . 

2. P r a c t i c a l t e s t s o f p r o f i c i e n c y 
i n h e a r i n g t e s t i n g t e c h n i q u e s as t h e s e 
t e c h n i q u e s p e r t a i n t o t h e f i t t i n g o r 
s e l e c t i o n and s a l e o f h e a r i n g a i d s . 

3. E v i d e n c e o f knowledge o f the 
m e d i c a l and r e h a b i l i t a t i o n f a c i l i t i e s 
t h a t a r e a v a i l a b l e i n t h e a r e a s e r v e d , 
f o r c h i l d r e n and a d u l t s who have h e a r i n g 
p r o b l e m s . 

4. E v i d e n c e o f knowledge o f s i t u 
a t i o n s i n w h i c h i t i s commonly b e l i e v e d 
t h a t a h e a r i n g a i d i s i n a p p r o p r i a t e . 

5. The p r o c e d u r e s and use o f e q u i p 
ment e s t a b l i s h e d by t h e b o a r d f o r t h e 
f i t t i n g o r s e l e c t i o n and s a l e o f h e a r i n g 
a i d s . 

6. P r a c t i c a l t e s t s o f p r o f i c i e n c y 
i n t h e t a k i n g o f e a r m o l d i m p r e s s i o n s . 
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The b o a r d s h a l l n o t r e q u i r e the a p p l i 
c a n t t o p o s s e s s the degree of p r o f e s s i o n a l 
competence n o r m a l l y e x p e c t e d o f p h y s i c i a n s . 

S e c t i o n 154A.12 [Emphasis added]. T h i s s e c t i o n e s p e c i a l l y 
h i g h l i g h t s the l e g i s l a t i v e i n t e n t t h a t h e a r i n g a i d d e a l e r s 
be s p e c i f i c a l l y l i m i t e d t o t h o s e a c t s a s s o c i a t e d w i t h the 
f i t t i n g o r s e l e c t i o n and s a l e o f h e a r i n g a i d s . N o t h i n g i n 
s e c t i o n s 154A.1(4) or 154A.1(5) o r i n c h a p t e r 154 when r e a d 
as a w h ole i n d i c a t e s t h a t h e a r i n g a i d d e a l e r s a r e a u t h o r i z e d 
to measure the l o s s o f human h e a r i n g p e r se. 

A p o r t i o n o f § 154A.20 might seem, a t f i r s t g l a n c e , t o 
be i n c o n s i s t e n t w i t h t h e above c o n c l u s i o n t h a t h e a r i n g a i d 
d e a l e r s a r e l i m i t e d t o t h e use o f measurement t e c h n i q u e s f o r 
the p u rpose o f f i t t i n g a h e a r i n g a i d o n l y . That s e c t i o n 
p r o v i d e s i n p a r t as f o l l o w s : 

Whenever any o f t h e f o l l o w i n g c o n d i t i o n s 
a r e f o u n d t o e x i s t e i t h e r f r o m o b s e r v a t i o n s 
by t h e l i c e n s e d h e a r i n g a i d d e a l e r o r p e r s o n 
h o l d i n g a temporary p e r m i t o r on t h e b a s i s 
o f i n f o r m a t i o n f u r n i s h e d by a p r o s p e c t i v e 
h e a r i n g a i d u s e r , t h e h e a r i n g a i d d e a l e r 
o r p e r s o n h o l d i n g a temporary p e r m i t s h a l l , 
p r i o r to. f i t t i n g and s e l l i n g a h e a r i n g a i d 
t o any i n d i v i d u a l , s u g g e s t t o t h a t i n d i v i d u a l 
i n w r i t i n g t h a t h i s b e s t i n t e r e s t s w o u l d be-
s e r v e d i f he would c o n s u l t a l i c e n s e d 
p h y s i c i a n s p e c i a l i z i n g i n d i s e a s e s o f the 
e a r , o r i f no such l i c e n s e d p h y s i c i a n i s 
a v a i l a b l e i n the community, t h e n t o a d u l y 
l i c e n s e d p h y s i c i a n : 

1. V i s i b l e c o n g e n i t a l o r t r a u m a t i c 
d e f o r m i t y o f t h e e a r . 

2. H i s t o r y o f , o r a c t i v e d r a i n a g e 
f r om t h e e a r w i t h i n t h e pi'evious n i n e t y 
days . 

3. H i s t o r y o f sudden o r r a p i d l y p r o 
g r e s s i v e h e a r i n g l o s s w i t h i n t h e p r e v i o u s 
n i n e t y days. 

4. A c u t e o r c h r o n i c d i z z i n e s s . 

5. U n i l a t e r a l h e a r i n g l o s s o f 
sudden o r r e c e n t o n s e t w i t h i n t h e p r e 
v i o u s n i n e t y days. 
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6.. S i g n i f i c a n t a i r - b o n e gap ( g r e a t e r 
t h a n o r e q u a l t o 15dB ANSI 500, 1000 and 
2000 Hz. a v e r a g e ) . 

7. O b s t r u c t i o n o f the ear c a n a l , e i t h e r 
by s t r u c t u r e s o f undetermined, o r i g i n , such 
as f o r e i g n b o d i e s , i m p a c t e d cerumen, r e d n e s s , 
s w e l l i n g o r t e n d e r n e s s from l o c a l i z e d i n f e c 
t i o n s o f t h e o t h e r w i s e normal e a r c a n a l . 

[Emphasis added].' The l e g i s l a t u r e , i n t h i s s e c t i o n , has 
been c a r e f u l t o say t h a t a h e a r i n g a i d d e a l e r must suggest 
c o n s u l t a t i o n w i t h a p h y s i c i a n whenever one o f t h e d e t a i l e d 
c o n d i t i o n s i s found by the h e a r i n g a i d d e a l e r t o e x i s t 
e i t h e r 1) as a r-esult o f o b s e r v a t i o n by the h e a r i n g a i d 
d e a l e r o r 2) on the b a s i s o f i n f o r m a t i o n p r o v i d e d by the 
p r o s p e c t i v e u s e r . T h i s p r o v i s i o n does not a u t h o r i z e , e i t h e r 
e x p r e s s l y o r i m p l i e d l y , t h e e x a m i n a t i o n o f t h e ear by a 
h e a r i n g a i d d e a l e r f o r the a c t u a l purpose o f d e t e r m i n i n g the 
p r e s e n c e o f one o f t h e above c o n d i t i o n s . I f t h e h e a r i n g a i d 
dealer"," however,' o b s e r v e s t h e p r e s e n c e of•-any-said' c o n d i t i o n s 
i n m e a s u r i n g f o r a h e a r i n g a i d , he o r she must s u g g e s t 
f u r t h e r m e d i c a l c o n s u l t a t i o n b e f o r e a c t u a l l y f i t t i n g or 
s e l l i n g a h e a r i n g a i d . 

C h apter 154A i s c l e a r l y c o n c e r n e d w i t h t h e t e c h n i c a l 
p r a c t i c e o f a c t u a l l y f i t t i n g a h e a r i n g a i d , as w e l l as the 
d i s p e n s i n g and s e l l i n g o f h e a r i n g a i d s . S e c t i o n 147.151(5), 
however, i s co n c e r n e d w i t h the n o n m e d i c a l e v a l u a t i o n , 
i d e n t i f i c a t i o n , p r e v e n t i o n and r e m e d i a t i o n o f h e a r i n g 
d i s o r d e r s and a s s o c i a t e d communication d i s o r d e r s . That 
s e c t i o n p r o v i d e s as f o l l o w s : 

The " p r a c t i c e o f a u d i o l o g y " means t h e a p p I l 
ea t i o n l 3 f ~ p l ? i n c T ^ and p r o c e d u r e s 
f o r measurement, t e s t i n g , e v a l u a t i o n , p r e d i c 
t i o n , c o n s u l t a t i o n , c o u n s e l i n g , i n s t r u c t i o n , 
h a b i l i t a t i o n , r e h a b i l i t a t i o n , o r r e m e d i a t i o n 
r e l a t e d t o h e a r i n g and d i s o r d e r s o f h e a r i n g 
and a s s o c i a t e d communication d i s o r d e r s f o r 
the purpose o f n o n m e d i c a l l y e v a l u a t i n g , 
i d e n t i f y i n g , p r e v e n t i n g , a m e l i o r a t i n g , modi
f y i n g , o r r e m e d i a t i n g s u c h d i s o r d e r s and 
c o n d i t i o n s i n i n d i v i d u a l s o r groups o f 
i n d i v i d u a l s , i n c l u d i n g t h e d e t e r m i n a t i o n 
and use o f a p p r o p r i a t e a m p l i f i c a t i o n . 
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P u r s u a n t t o t h i s s e c t i o n , a p e r s o n p r o p e r l y t r a i n e d and 
l i c e n s e d t o p r a c t i c e a u d i o l o g y has t h e a u t h o r i t y t o non-
m e d i c a l l y e v a l u a t e , i d e n t i f y and p r e v e n t d i s o r d e r s o f 
h e a r i n g . I n e v a l u a t i n g and i d e n t i f y i n g h e a r i n g d i s o r d e r s , a 
l i c e n s e d a u d i o l o g i s t c e r t a i n l y may t e s t f o r a h e a r i n g l o s s . 
W h i l e the p a r t i c u l a r q u e s t i o n o f t h i s o p i n i o n i s n o t con
c e r n e d w i t h t h e scope o f an a u d i o l o g i s t ' s a u t h o r i t y w i t h 
r e s p e c t t o d i s o r d e r s o f t h e e a r , t h e above s e c t i o n i s 
f u r t h e r i n d i c a t i o n t h a t i f t h e l e g i s l a t u r e had meant t o 
g r a n t h e a r i n g a i d d e a l e r s the a u t h o r i t y t o measure human 
h e a r i n g f o r t h e purpose o f d e t e r m i n i n g a h e a r i n g l o s s , t he 
l e g i s l a t u r e w o u l d have employed b r o a d e r language r a t h e r t h a n 
t h e l i m i t i n g language o f " f o r t h e purpose o f s e l e c t i o n s , 
a d a p t a t i o n s and s a l e s of h e a r i n g a i d s " found i n § 154A.1(5). 

I n c o n s t r u i n g s t a t u t e s , c o u r t s a r e r e q u i r e d t o examine 
s t a t u t e s r e l a t i n g t o the same s u b j e c t m a t t e r o r c l o s e l y -
a l l i e d s u b j e c t s t o g e t h e r i n l i g h t o f t h e i r common purposes 
and i n t e n t . S t a t e v. S c h m i t t , 290 N.W.2d 24, 26 (Iowa 
1980); Wonder L i f e Co. v. Tiday, 207 N.W.2d 27, 32 (Iowa 
1973). "The c o u r t must harmonize s t a t u t e s r e l a t i n g t o the 
same s u b j e c t . ... so as t o produce a harmonious s y s t e m o r 
body o f l e g i s l a t i o n i f p o s s i b l e . The s t a t u t e s s h o u l d be so 
c o n s t r u e d as t o g i v e meaning t o a l l o f them, i f t h i s can be 
done, and each s t a t u t e s h o u l d be a f f o r d e d a f i e l d o f o p e r a t i o n . ' 
Wonder L i f e , 207 N.W.2d a t 32. 

Both s e c t i o n 147.151(5) and c h a p t e r 154A a r e con c e r n e d 
w i t h t h e l i c e n s i n g o f pe r s o n s who a r e t r a i n e d i n some 
f a s h i o n t o work w i t h t h e human e a r . The l e g i s l a t u r e a p p a r e n t l y 
has e s t a b l i s h e d a t h r e e - t i e r e d approach t o p r o t e c t i n g the 
p u b l i c w i t h r e s p e c t t o t h e d i a g n o s i s and t r e a t m e n t o f h e a r i n g 
d i s o r d e r s . L i c e n s e d p h y s i c i a n s r e p r e s e n t t h e f i r s t t i e r . 
P u r s u a n t t o s e c t i o n 1 4 7 . 1 4 1 ( 5 ) , l i c e n s e d a u d i o l o g i s t s may 
not m e d i c a l l y d i a g n o s e o r t r e a t d i s e a s e s o f the e a r ; m e d i c a l 
d i a g n o s i s and t r e a t m e n t , such as an e a r i n f e c t i o n o r b l o c k a g e 
r e q u i r i n g s u r g i c a l a t t e n t i o n , must be a t t e n d e d t o by a 
p h y s i c i a n . L i c e n s e d a u d i o l o g i s t s r e p r e s e n t the s e c o n d t i e r . 
S e c t i o n 147.151(5) g r a n t s e x t e n s i v e , n o n m e d i c a l a u t h o r i t y t o 
a u d i o l o g i s t s w i t h r e s p e c t t o t h e i d e n t i f i c a t i o n , p r e v e n t i o n 
and r e m e d i a t i o n o f h e a r i n g and c o m m u n i c a t i o n - a s s o c i a t e d 
d i s o r d e r s and c o n d i t i o n s . I n c o n j u n c t i o n w i t h t h i s a u t h o r i t y , 
an a u d i o l o g i s t must p o s s e s s a m a s t e r s degree o r i t s e q u i v a l e n t , 
show e v i d e n c e o f the r e c e i p t o f 275 hours o f s u p e r v i s e d 
c l i n i c a l t r a i n i n g as an a u d i o l o g y s t u d e n t , and show e v i d e n c e 
o f t h e c o m p l e t i o n o f not l e s s t h a n n i n e months o f c l i n i c a l 
e x p e r i e n c e under t h e s u p e r v i s i o n o f a l i c e n s e d a u d i o l o g i s t 
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f o l l o w i n g t h e r e c e i p t o f a masters degree. § 147.153(2), 
The Code. H e a r i n g a i d d e a l e r s r e p r e s e n t the t h i r d t i e r . A 
h e a r i n g a i d d e a l e r i s concerned w i t h the t e c h n i c a l a c t o f 
p r o p e r l y f i t t i n g a heai-ing a i d as w e l l as s e l l i n g and 
d i s p e n s i n g h e a r i n g a i d s and p r o v i d i n g h e a r i n g a i d s e r v i c e s 
o r maintenance. A h e a r i n g a i d d e a l e r need not o b t a i n a 
s p e c i f i c h i g h e r e d u c a t i o n degree b u t he o r she must pass t h e 
q u a l i f y i n g e x a m i n a t i o n r e q u i r e d by § 154A.12. S e c t i o n 154A.9, 
The Code. That e x a m i n a t i o n r e q u i r e s p r o f i c i e n c y i n c e r t a i n 
s u b j e c t s , b u t o n l y i n s o f a r as t h o s e s u b j e c t s r e l a t e t o t h e 
f i t t i n g o r s e l e c t i o n o r s a l e o f h e a r i n g a i d s . 

C l e a r l y a l l t h r e e p r o f e s s i o n a l g r o u p s - - p h y s i c i a n s , 
a u d i o l o g i s t s , and h e a r i n g a i d d e a l e r s - - h a v e i m p o r t a n t 
f u n c t i o n s under Iowa's s t a t u t o r y scheme. I t i s , l i k e w i s e , 
c l e a r t h a t each group i s , i n some f a s h i o n , l i m i t e d i n i t s 
a u t h o r i t y w i t h r e s p e c t t o per s o n s w i t h h e a r i n g d i s o r d e r s . 

I n a sen s e , t h e l e g i s l a t u r e has engaged i n a c e r t a i n 
amount o f _1 i n e - d r a w i n g . Thus, i t may happen t h a t a h e a r i n g 
a i d dealer,T i n "HcTdhductihg" a" t e s t f o r the purpose -of- - f i t t i n g - •- - -
a h e a r i n g a i d , w i l l c o n c l u d e i n h i s o r h e r own mind t h a t 
t h e p e r s o n b e i n g t e s t e d h a s , i n d e e d , s u f f e r e d a . l o s s o f 
h e a r i n g . A h e a r i n g a i d d e a l e r , n o n e t h e l e s s , i s n o t a u t h o r i z e d 
t o d i a g n o s e such l o s s o f h e a r i n g o r t o r e p r e s e n t t o t h e 
p u b l i c an a b i l i t y t o conduct t e s t s f o r the purposes o f 
d e t e r m i n i n g a h e a r i n g l o s s . 

I n c o n c l u s i o n , t h e a u t h o r i t y o f a h e a r i n g a i d d e a l e r i s 
l i m i t e d t o t h e measurement o f human h e a r i n g by any means f o r 
th e p urpose o f s e l e c t i n g , a d a p t i n g and s e l l i n g h e a r i n g a i d s . 
C h a p t e r 154A does n o t g r a n t h e a r i n g a i d d e a l e r s t h e a u t h o r i t y 
t o a d m i n i s t e r t e s t s and i n t e r p r e t t h e r e s u l t s o f s a i d t e s t s 
f o r t h e purpose o f d e t e r m i n i n g a h e a r i n g l o s s . 

JEANINE FREEMAN' 
A s s i s t a n t A t t o r n e y G e n e r a l 

J F : r e p 
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A D D R E S S R E P L Y T O : 

H O O V E R B U f t - D I N G 
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Mr. Richard A. K i t c h 
Attorney at Law 
KITCH, SUHRHEINRICH, SMITH, SAUBIER, 
& DRUTCHAS, P.C. 

2000 Buhl Building 
De t r o i t , Michigan 48226 

Dear Mr. Ki t c h : 

This l e t t e r Is i n response to the concerns.that have 
been ra i s e d by you and several others with respect to 
Op.Att'yGen. #81-8-5(L) (Freeman to Hawes), which opinion 
was issued by the O f f i c e of the Attorney General i n August 
of 1981. That opinion concluded that Iowa Code chapter 154A 
(1981) authorized licensed hearing aid dealers i n Iowa to 
measure human hearing by any means for purposes of s e l e c 
t i n g , adapting and s e l l i n g hearing aids but that the pro
v i s i o n s of that chapter did not authorize hearing a i d 
dealers to administer tests and i n t e r p r e t the. r e s u l t s of 
said tests f o r the purpose of determining a hearing l o s s . 
You, along with others, including Dr. Lindsay L. P r a t t , 
Chief of the Department of Otolaryngology, Cooper Medical 
Center, Camden, New Jersey, and Robert S. Klopp, president 
of the Iowa Hearing A i d Society, expressed your b e l i e f that 
the opinion was given without the benefit of c e r t a i n m a t e r i a l 
information and that, therefore, the opinion should be 
reconsidered. 

We have reviewed the information provided to us by you, 
Dr. Cooper, and the Iowa Hearing A i d Society, as w e l l as 
information presented i n response by c e r t a i n a u d i o l o g i s t s , 
including Steven C. White of the American Speech-Language-
Hearing Association, N i e l Ver Hoef of the Iowa Speech and 
Hearing Association, and Elaine Szymoniak of the R e h a b i l i 
t a t i o n Education and Services Branch of the Iowa Department 
of Public Instruction. Pursuant to t h i s review, we have 
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determined that the basic conclusion of Op.Att'yGen. #81-8-
5(L) i s correct and should stand. In upholding the conclu
sion of that opinion and i t s supporting rationale, however, 
we hope to c l a r i f y c e r t a i n points so that the f u l l reper
cussions of the opinion can be better understood. :.; 

The o r i g i n a l opinion's conclusion derives from a 
reading and i n t e r p r e t a t i o n of the language of Iowa law. The 
s t a r t i n g point i n determining the l e g a l scope of a licensed 
health care professional's authority to pra c t i c e his or her 
profession i s the law governing that p a r t i c u l a r profession. 
In analyzing that law f o r purposes of ascertaining i t s 
meaning, l e g i s l a t i v e intent controls and must be given 
e f f e c t . Doe v. Ray, 251 N.W.2d 496, 501 (Iowa 1977). In 
seeking l e g i s l a t i v e intent, one must look at what the l e g i s 
l a t u r e has said rather than at what i t should or might have 
said. K e l l y v. Brewer, 239 N.W.2d 109, 113-114 (Iowa 1976). 

In examining Iowa Code Chapter 154A (1981) on i t s own 
as w e l l as i n r e l a t i o n s h i p to the pr a c t i c e of other health 
care professions, e s p e c i a l l y Iowa Code §§ 147.151 to 147.156, 
we o r i g i n a l l y concluded that hearing a i d dealers do enjoy 
the statutory authority to measure human hearing by any 
means but only f o r the purposes of se l e c t i n g , adapting and 
s e l l i n g of hearing aids. We beli e v e our i n i t i a l analysis on 
that point i s correct and, thus, that analysis w i l l not be 
repeated i n f u l l here. Following from the conclusion that 
hearing a i d dealers could measure human hearing only f o r the 
l i m i t e d purpose of f i t t i n g a hearing aid, we determined that 
hearing a i d dealers could not measure human hearing f o r the 
sole purpose of determining or diagnosing a loss of hearing. 

This l a t t e r conclusion has caused considerable concern 
fo r many hearing a i d dealers. Hearing a i d dealers argue 
that the i n a b i l i t y to test f o r a hearing loss s i g n i f i c a n t l y 
hampers t h e i r e f f o r t s to properly f i t a hearing a i d . Further
more, hearing a i d dealers maintain that i n test i n g f o r 
purposes of f i t t i n g a hearing a i d , they must be able to 
inform t h e i r c l i e n t s of the r e s u l t s of those t e s t s . They 
fear, however, that a sharing of those test r e s u l t s would be 
deemed a diagnosis of a loss of hearing, an action which 
Op.Att'yGen. #81-8-5(L) states i s beyond a hearing a i d 
dealer's scope of pr a c t i c e . The question of advertising by 
hearing a i d dealers has also a r i s e n insofar as the r e s t r a i n t s 
that Op.Att'yGen. #81-8-5(L) may place upon hearing a i d 
dealers who have often p u b l i c i z e d the o f f e r i n g of free 
hearing t e s t s by them. A c e r t a i n amount of c l a r i f i c a t i o n 
appears to be i n order. 
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While a hearing a i d dealer may not test f o r the sole 
purpose of determining or diagnosing a loss of hearing, a 
hearing aid dealer may, however, use any means necessary to 
f i t a hearing aid. " F i t t i n g a hearing aid' includes the 
" s e l e c t i o n s , adaptions, and sales" of hearing a i d s , Iowa 
Code §§ 154A.1(4) and (5). Any test that i s relevant to the 
s e l e c t i o n , adaption and sale of a hearing a i d may be per
formed by a hearing a i d dealer. In performing such tests, a 
hearing aid dealer may also be allowed to inform his or her 
c l i e n t of the r e s u l t s of those tests insofar as sa i d tests 
and r e s u l t s therefrom r e l a t e to the proper f i t t i n g or 
s e l e c t i o n , adaption and sale of a hearing aidT 

In other words, hearing a i d dealers are expressly 
l i m i t e d i n t h e i r p r a c t i c e by the language of the Code r e f e r 
r i n g to "the f i t t i n g of hearing a i d s " or "the s e l e c t i o n , 
adaption f c and sale of hearing aids." E.g., Iowa Code 
§§ 154A.1(5), 154A.12(1), 154A.12(2), I54A.12(5), 154A.20 
(1981). While hearing a i d dealers must be able to provide 
t h e i r c l i e n t s with c e r t a i n information learned by them 
through-the course o f . - f i t t i n g .an. aid, that, information 
cannot go beyond the scope of the authorized p r a c t i c e of 
hearing aid dealers. The greatest d i f f i c u l t y , though, comes 
i n determining the exact parameters of information that may 
be shared by hearing a i d dealers i n the course of a s s i s t i n g 
c l i e n t s i n the s e l e c t i o n , adaption and sale of a hearing 
a i d . 

Audiologists apparently believe that hearing a i d 
dealers are not authorized to inform c l i e n t s that tests 
conducted i n the course of f i t t i n g an aid reveal that the 
c l i e n t has suffered a loss of hearing and that the c l i e n t 
needs or would benefit from a hearing aid. A u d i o l o g i s t s 
seem to also believe that statements made by hearing a i d 
dealers i n the course of f i t t i n g an aid to the e f f e c t that a 
c l i e n t has a loss of hearing i n one or both ears constitutes 
a diagnosis of a loss of hearing. Hearing a i d dealers, on 
the other hand, believe that they must be allowed to explain 
to c l i e n t s that they have suffered a loss of hearing and are 
i n need of an a i d . . I f not, hearing aid dealers f e e l that 
they would be placed i n the awkward p o s i t i o n of responding 
to c l i e n t s ' questions concerning the r e s u l t s of c e r t a i n 
tests with the answer, "I cannot t e l l you." Dr. Pratt 
f u r t h e r maintains that informing a c l i e n t that he or she has 
suffered a loss of hearing does not, i n and of i t s e l f , 
c o n s t itute a diagnosis. He states i : i his October 12, 1981, 
l e t t e r to Mark Schantz, S o l i c i t o r General: "Hearing tests do 
not provide a diagnosis. They only describe the type of 
hearing loss possessed by the l i s t e n e r being tested." 
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In some respects, a problem appears to exist with 
respect to terminology. Information submitted by persons on 
both sides of t h i s controversy, a reading of regulations 
issued by the federal Food and Drug Administration, 21. 
C.F.R. Part 801, and a reading of the d i s t r i c t court record"! 
and t r a n s c r i p t i n the case of Iowa Speech and Hearing Asso
c i a t i o n and Academy of Otolaryngology v. Iowa Department of 
S o c i a l Services (Iowa Ct. App. No. 2-63960, f i l e d August 26, 
1980), i n d i c a t e three l e v e l s of evaluation that could be 
performed upon a person experiencing hearing d i f f i c u l t i e s : 
1) a medical evaluation, which can l e g a l l y be performed by a 
l i c e n s e d physician; 2) a hearing evaluation, which can 
l e g a l l y be performed by a l i c e n s e d physician or a l i c e n s e d 
a u d i o l o g i s t , although audiologists believe that most physi
cians have not received s u f f i c i e n t t r a i n i n g to properly 
perform a hearing evaluation; and 3) a t e c h n i c a l evaluation 
done s o l e l y f o r the purpose of f i t t i n g a hearing a i d , an act 
which can be performed only by a licensed hearing a i d dealer 
Line-drawing between these three evaluation a c t i v i t i e s i s 
d i f f i c u l t , to say the l e a s t . 

C l e a r l y , though, neither audiologists nor hearing a i d 
dealers can render a medical diagnosis with respect to 
hearing d i f f i c u l t i e s experienced by a p a r t i c u l a r person. 
The d e f i n i t i o n of audiology, Iowa Code § 147.151(5), support 
t h i s conclusion with respect to audiologists and Iowa Code 
§ 154A.20 supports i t with respect to hearing aid dealers. 
Neither audiologists nor hearing a i d dealers claim any 
a b i l i t y to engage i n medical diagnosis. 

A dispute between aud i o l o g i s t s and hearing a i d dealers 
seemingly e x i s t s , however, with respect to hearing evalua
t i o n s . Audiologists evidently maintain that a hearing t e s t 
which shows that a person's hearing a b i l i t y i s below the 
normal range of human hearing constitutes a hearing evalu
a t i o n and that a statement to a person following such a t e s t 
to the e f f e c t that according to the t e s t , the person has 
suffered a l o s s of hearing, constitutes a diagnosis of a 
loss of hearing. Hearing a i d dealers apparently b e l i e v e , 
though, that a hearing t e s t , alone, does not c o n s t i t u t e a 
hearing evaluation, and that a statement to a c l i e n t that 
the hearing test shows a loss of hearing, without anything 
more, does not c o n s t i t u t e the diagnosis of a hearing l o s s . 
Furthermore, audiologists seem to believe that the hearing 
evaluation i s done, i n part, to determine a person's need, 
i f any, f o r a hearing a i d , and that a statement as to the 
need f o r a hearing a i d also constitutes a diagnosis which 
f a l l s beyond the scope of the p r a c t i c e of a hearing a i d 
dealer; hearing a i d dealers b e l i e v e otherwise. 
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Recognizing the above arguments, we are of the opinion 
that i n t e s t i n g for purposes of f i t t i n g for hearing aids, 
hearing aid dealers can state to t h e i r c l i e n t s that the 
tests done by them show a hearing loss and that such a 
statement, standing alone, does not constitute a diagnosis 
of a loss of hearing. However, such a statement can l e g i t i 
mately be made only pursuant to t e s t i n g done i n the course 
of f i t t i n g a hearing aid. Thus, where a person i s being 
f i t t e d f o r a hearing aid but wonders whether the tests 
l e g i t i m a t e l y conducted by the hearing a i d dealer i n d i c a t e a 
loss of hearing, the hearing a i d dealer i s authorized to 
give sa i d t e s t r e s u l t s to h i s or her c l i e n t ; the hearing a i d 
dealer, though, i s not authorized to go beyond a statement 
of r e s u l t s and to attempt to explain reasons f o r the loss or 
to suggest treatment to a l l e v i a t e the problem of a hearing 
l o s s . Such matters, we believe, do f a l l within the realm of 
diagnosis and beyond the hearing a i d dealer's scope of 
authority. 

To further explain, we view the technical act of 
measuring.. human_ hearing;_f or. purp_o_s.es of. _f i t t i n g . a .hearing .; 
aid, wherein i t i s discovered that a person's hearing l e v e l 
i s below the range of normal hearing, akin to measuring 
human blood pressure. A trained technician or aide who 
measures a person's blood pressure and, i n reading the 
r e s u l t s , discovers the person's blood pressure l e v e l s exceed 
the normal range, i s not engaged i n diagnosis when the 
technician informs the person of h i s or her pressure range 
and notes that such a range i s higher than normal. However, 
i f the aide or technician attempts to explain the cause for 
the high blood pressure or to t r e a t the same, that person 
may then be engaging i n diagnosis. 

This conclusion i s consistent with the d i c t i o n a r y 
d e f i n i t i o n of "diagnosis." That word i s v a r i o u s l y defined 
as "the art or act of i d e n t i f y i n g a disease from i t s signs 
and symptoms," or " i n v e s t i g a t i o n or analysis of the cause or 
nature of a condition, s i t u a t i o n , or problem," or "a state
ment or conclusion about the nature or cause of a phenomenon. 
Webster's Thir d New International Dictionary Unabridged 622 
(1967). When a hearing aid dealer performs tests i n the 
course of f i t t i n g an aid and subsequently informs the person 
being f i t t e d that the tests show that the person's hearing 
range f a l l s below the normal range of human hearing, the 
hearing a i d dealer i s not i d e n t i f y i n g a disease, or i n v e s t i 
gating or analyzing the cause or nature of a condition, or 
a r r i v i n g at a conclusion about the nature or cause of the 
hearing l o s s . 

http://purp_o_s.es
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Recognition that hearing a i d dealers can l a w f u l l y 
inform c l i e n t s that tests performed i n the course of f i t t i n g 
an a i d show a below-normal hearing range i s not i n c o n s i s t e n t 
with the l e g i s l a t i v e intent of chapter 154A. That chapter 
authorizes hearing a i d dealers to conduct any t e s t s ..for. 
purposes of" f i t t i n g a hearing a i d . In allox^ing the per
formance of these t e s t s , i t i s only reasonable to conclude 
that hearing a i d dealers could inform c l i e n t s of the r e s u l t s 
of" those tests i n s o f a r as those r e s u l t s r e l a t e to the 
f i t t i n g of the a i d . In analyzing a statute, absurd or 
im p r a c t i c a l r e s u l t s are to be avoided. Telegraph Herald, 
Inc. v. C i t y of Dubuque, 297 N.W.2d 529, 532 (Iowa 1980). 
Iowa law allows persons over the age of twelve, see Iowa 
Code § 154A.20 (1981), to be f i t t e d f o r a hearing a i d by a 
hearing a i d dealer before or without benefit of examination 
by and consultation with an a u d i o l o g i s t or a physician. In 
l e g i t i m a t e l y examining for purposes of f i t t i n g an a i d , i t 
would be i m p r a c t i c a l to p r o h i b i t a hearing aid dealer from 
informing h i s or her c l i e n t that tests performed showed a 
hearing capacity below the normal range of hearing. Such a 
communication, we believe, i s relevant to the f i t t i n g of an 
a i d and does not, i n and of i t s e l f , c onstitute a diagnosis. 

Section 154A.20, paragraphs one and two, impliedly 
recognize that c e r t a i n communications w i l l occur between 
hearing a i d dealers and t h e i r c l i e n t s . Those sections 
provide that hearing a i d dealers s h a l l d e l i v e r r e c e i p t s to 
persons supplied with hearing aids, which r e c e i p t s s h a l l 
include, among other things, the following statement: 

The purchaser has been advised that any 
examination or representation made by a 
l i c e n s e d hearing a i d dealer i n connection 
xtfith the f i t t i n g or s e l e c t i o n or s e l l i n g 
of t h i s hearing a i d i s not an examination, 
diagnosis, or p r e s c r i p t i o n by a person 
l i c e n s e d to p r a c t i c e medicine i n t h i s 
state and therefore, must not be regarded 
as medical opinion or advice. 

In other words, hearing a i d dealers w i l l examine c l i e n t s and 
provide c e r t a i n information relevant to the f i t t i n g of an 
a i d to those c l i e n t s but, i n doing so, hearing a i d dealers 
must advise t h e i r c l i e n t s that sa i d examinations and repre
sentations do not c o n s t i t u t e medical opinion or advice. In 
t h i s respect, the c l i e n t i s made aware of the f a c t that a 
medical examination has not taken place. The c l i e n t then, 
at his or her option, may seek f u r t h e r advice with respect 
to h i s or her hearing problem. Section 154A.20 provides 
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further protection to c l i e n t s by r e q u i r i n g hearing aid 
dealers who recognize or observe c e r t a i n conditions to 
inform t h e i r c l i e n t s i n writing that t h e i r best interests 
would be served by consulting a licensed physician. F i n a l l y , 
the i n t e r e s t s of persons under the age of twelve are pro
tected by § 154.20's requirement that no hearing aid be sold 
to those persons unless an otolaryngologist or licensed 
physician has within the preceding s i x months recommended a 
hearing a i d . 

We further note, as we did i n the e a r l i e r opinion, that 
i n our view that portion of § 154A.20 providing for the 
discovery o f . c e r t a i n conditions by a hearing a i d dealer does 
not authorize the hearing aid dealer to diagnose those 
conditions or to i n any way treat them. The language of 
that section has been c a r e f u l l y selected to say whenever one 
of the seven l i s t e d conditions i s found to exist either from 
observation or from information received from the prospective 
user, the hearing a i d dealer must suggest i n writing that 
the user's best i n t e r e s t s would be served by an examination 
by a. licensed physician. A l l of the conditions l i s t e d 
appear to be of ~a~nature" that cou~ld be "observed" through 
t e s t i n g performed by a hearing aid dealer to f i t an aid or 
through information gathered by a hearing aid dealer from a 
prospective user. A hearing aid dealer i s not prohibited 
from informing a c l i e n t that he or she has observed one or 
more of the s t a t u t o r i l y l i s t e d conditions, but i n observing 
the conditions, the hearing a i d dealer i s not i n a p o s i t i o n 
to explain the causes f o r the conditions or to suggest 
treatment thereof. 

Thus, i t i s our opinion that hearing a i d dealers may, 
i n the course of f i t t i n g or s e l e c t i n g , adapting, or s e l l i n g 
of a hearing aid, t e s t or measure human hearing by any means 
and may inform t h e i r c l i e n t s of the r e s u l t s of said tests 
insofar as the r e s u l t s are relevant to the f i t t i n g of the 
aid. A hearing a i d dealer may not, i n the course of testing 
to f i t an a i d , diagnose a c l i e n t ' s hearing condition. A 
statement to the c l i e n t that the tests performed show a 
hearing range below the normal and, thus, a hearing l o s s , 
does not, standing alone, constitute a diagnosis. Nonethe
les s , the performance of hearing tests and statements that 
tests show a below-normal hearing range are not proper and 
are beyond the scope of a hearing a i d dealer's license when 
performed independently and not f o r the purpose of f i t t i n g 
an a i d . 

I f a hearing a i d dealer may not independently test for 
the sole purpose of diagnosing a hearing loss, the question 
then a r i s e s as to whether hearing a i d dealers may o f f e r free 
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hearing t e s t services by which persons are examined by a 
hearing a i d dealer to determine a loss of hearing, a f t e r 
which persons may be encouraged by hearing aid dealers to 
purchase a hearing aid to a l l e v i a t e any loss of hearing 
which i s discovered i n the course of the t e s t i n g . Also the 
question e x i s t s as to whether hearing aid dealers can 
advertise the giving of free hearing tests by them without 
s t a t i n g i n the advertisement that such tests are for the 
purpose of f i t t i n g or s e l e c t i o n , adaption and s a l e of a 
hearing a i d . 

I t i s our understanding that hearing tests conducted by 
hearing a i d dealers i n t h e i r offices., or i n hearing t e s t 
booths at state or county f a i r s , or i n mobile u n i t s , or 
other such s i t e s , are done so f o r the purpose of eventually 
s e l l i n g hearing aids to persons who may have a loss of 
hearing. In t h i s respect, such hearing tests are done i n 
concert with the intent of § 154A.1(5), s t a t i n g that a 
hearing, a i d dealer may perform any t e s t f o r the purpose of 
s e l e c t i o n , adaption and sale of a hearing aid. Thus, i f a 
person comes on his or her own i n i t i a t i v e to the o f f i c e of a 
hearing a i d dealer and states that he or she i s having 
trouble hearing and wonders i f a hearing aid might help, the 
hearing a i d dealer may t e s t to determine i f an a i d would be 
b e n e f i c i a l . In much the same way, hearing aid dealers 
should be able to advertise the g i v i n g of hearing tests , 
f r e e of charge or for a cost, to encourage people to d i s 
cover whether t h e i r hearing could be improved by the r e c e i p t 
of a hearing a i d . An a r t i f i c i a l d i s t i n c t i o n would be 
created i f we were to conclude that a hearing a i d dealer can 
give a hearing t e s t to a person who comes to the hearing aid 
dealer independently but that a hearing aid dealer cannot 
advertise an a b i l i t y to give the very same test to persons 
who might come to the hearing a i d dealer as a r e s u l t of the 
advertisement. 

A u d i o l o g i s t s have expressed sincere concern over 
p o t e n t i a l harm to the p u b l i c caused by such advertisement by 
hearing a i d dealers. They fear that advertisement of a free 
hearing t e s t may lead persons to believe that they would be 
r e c e i v i n g something more than j u s t a reading of t h e i r hearing 
l e v e l s and, thus, those persons w i l l not seek f u r t h e r medical 
or a u d i o l o g i c a l advice with respect to hearing problems they 
may be experiencing. Furthermore, a u d i o l o g i s t s fear that 
persons who come for a free hearing t e s t may then be at an 
u n f a i r advantage i f the hearing a i d dealer seeks to s e l l 
them a hearing a i d . 

Advertisement of the a b i l i t y to perform an a c t i v i t y 
which f a l l s within the scope of the p r a c t i c e of a l i m i t e d 
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health care professional i s not, i n and of i t s e l f , i l l e g a l . 
False or misleading advertisement, or advertising an a b i l i t y 
to perform an a c t i v i t y f a l l i n g outside the scope of one's 
practice, i s i l l e g a l . A person engaging i n f a l s e or mis
leading advertising i s subject to licensee d i s c i p l i n a r y 
action, Iowa Code § 147.55(3), and may be subject to action 
under Iowa's consumer fraud statute, Iowa Code § 714.16(.2) (a) , 
depending on the circumstances surrounding the all e g e d 
deception. Furthermore, a person advertising an a b i l i t y to 
perform acts f a l l i n g outside h i s or her scope of p r a c t i c e i s 
subject to p o t e n t i a l i n j u n c t i v e action and/or c r i m i n a l 
action f o r such advertisement. Iowa Code §§ 147.72, 147.83, 
147.86, 147.87, 147.92. 

Consequently, adve r t i s i n g by a hearing a i d dealer, or 
any other health care professional, i s subject to l e g a l 
s t r i c t u r e s . Also, § 154A.20, noted above, provides protec
t i o n to persons who decide to purchase a hearing a i d following 
a hearing test offered by a hearing aid dealer. In addition, 
§ 154A.24 d i r e c t l y provides f o r various s i t u a t i o n s i n the 
cours_e of advertising or_ s e l l i n g a hearing aid which could, 
i f engaged i n , r e s u l t i n the suspension -or revocation" of a 
hearing aid dealer's l i c e n s e to p r a c t i c e . Iowa Code 
§ 154A.24(3)(a), (c), (d), (e), (h), (k), (1), (m), (n) , 
(°)» (p)> (q), ( r ) • A hearing a i d dealer i s also subject to 
criminal action for a v i o l a t i o n of any provi s i o n of chap
te r 154A. Iowa Code § 154A.27. 

We are unable to conclude that advertising by hearing 
aid dealers of the o f f e r i n g of free hearing tests i n and of 
i t s e l f constitutes an i l l e g a l a c t i v i t y . In addi t i o n , we 
f e e l the public i s well-protected from abuse by the various 
provisions of chapter 154A, chapter 147, and the Consumer 
Fraud Act. However, we do believe that since the hearing 
tests advertised by hearing a i d dealers must be given f o r 
purposes of f i t t i n g or s e l e c t i n g , adapting or s e l l i n g of a 
hearing aid, the Board of Examiners for Hearing A i d Dealers 
might be encouraged to adopt a r u l e r e q u i r i n g l i c e n s e e s who 
advertise hearing tests to state i n the advertisement that 
such t e s t i n g i s done i n connection with the p o s s i b l e f i t t i n g 
or s e l e c t i o n , adaption or sale of a hearing aid. In t h i s 
respect, the public would not be innocently misled to 
believe that the hearing test offered i s f o r a purpose other 
than the f i t t i n g or sale of a hearing a i d . 

Before c l o s i n g , some discussion i s necessary with 
respect to fed e r a l Food and Drug Administration law and 
rules and regulations governing the sale of c e r t a i n medical 
devices, including hearing aids. 21 U.S.C. §§ 360c-360k; 21 
C.F.R § 801.421(a); 21 C.F.R. Part 808. Concern has been 
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r a i s e d as to whether federal law and regulations preempt 
Iowa law as that law i s interpreted by the Of f i c e of the 
Attorney General. For reasons noted below, we believe that 
these provisions of the Iowa law which are pertinent to t h i s 
opinion are not preempted by fe d e r a l law and regulations. 

Chapter 9 of 21 U.S.C. constitutes the Federal Food, 
Drug and Cosmetic Act. Sections 360c-360k govern the sale 
of medical devices intended f o r human use. With respect to 
fede r a l preemption, section 360k(a) provides: 

Except as provided i n subsection (b) of 
t h i s section, no State or p o l i t i c a l sub
d i v i s i o n of a State may e s t a b l i s h or 
continue i n e f f e c t with respect to a 
device intended f o r human use any require-

(1) which Is d i f f e r e n t from, or i n addi
t i o n t o _ any requirement applicable under 
t h i s chapter to the device, and 

(2) which r e l a t e s to the safety or effe c 
tiveness of the device or to any other 
matter included i n a requirement a p p l i 
cable to the device under t h i s chapter. 

Regulations found at 21 C.F.R. Part 808 address preemption 
and procedures f o r r e c e i v i n g exemptions from preemption as 
authorized by 21 U.S.C. § 360(k)(b). Section 808.1(d) 
s p e c i f i c a l l y emphasizes the c r i t e r i a necessary f o r a fin d i n g 
of preemption while also l i s t i n g those common situ a t i o n s i n 
which preemption w i l l not be found. 

B a s i c a l l y f e d e r a l law and i t s supporting regulations 
e s t a b l i s h a two-pronged t e s t f o r determining preemption, 
asking 1) whether state or l o c a l requirements r e l a t e to a 
matter included i n the f e d e r a l regulations and, i f so, 
2) whether those requirements are d i f f e r e n t from or i n 
addi t i o n to any requirement found i n the federal law or 
regulations. 21 U.S.C. § 360k(a); 21 C.F.R. § 808.1(d). 
See also, Smith v. Pingree, 651 F.2d 1021, 1022-1023 (5th 
C i r . 1981); New Jersey Guild of Hearing Aid Dispensers v. 
Long, 75 N.J. 544, 384 A.2d 795, 809 (1978). Furthermore, 
preemption generally i s not found unless i t i s the clear and 
manifest intent of Congress, as expressed i n federal l e g i s 
l a t i o n , that f e d e r a l law should c o n t r o l . Jones v. Rath 
Packing Co., 430 U.S. 519, 525, 97 S.Ct. 1305, 51 L.Ed.2d 
604, 614 (1977); New Jersey Guild, 75 N.J. 544, 384 A.2d at 
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808. In determining whether state and federal laws are so 
inconsistent that state law must give away, the proper 
c r i t e r i o n to apply i s whether state law "stands as an obsta
c l e to the accomplishment and execution of the f u l l purposes 
and objectives of Congress." Jones, 430 U.S. at 526, 97 
S.Ct. 1305, 51 L.Ed.2d at 614. See also Iconco v. Jensen 
Construction Co. , 622 F..2d 1291,~T2~96_T8th C i r . 1980). 
"Preemption of state law by f e d e r a l statute or r e g u l a t i o n i s 
not favored . . ." Chicago and Northwestern Transportation 
Company v. Kalo Brick and T i l e Company, 450 U.S. 311, 317, 
101 S.Ct. 1124, 67 L.Ed.2d 258, 264-265 (1981). 

Iowa law, as interpreted by the O f f i c e of the Attorney 
General, does not allow hearing a i d dealers to t e s t human 
hearing f o r the independent purpose of diagnosing a l o s s of 
hearing. On the other hand, Iowa lai ^ does not mandate an 
examination by an audiologist before the r e c e i p t of a 
hearing a i d , nor.does Iowa law mandate an examination by a 
physician or otolaryngologist before the r e c e i p t of a 
hearing a i d except where the hearing aid r e c i p i e n t i s a 
-person-under-the-age-.of ̂ twelve.„_ In this.respect, the 
unreported decision of Commonwealth of Massachusetts v. 
Hayes (D.C. Mass, No. 81-519-S, Feb. 5, 1982) i s d i s t i n -
guishable. That case involved a challenge to a state 
requirement that, i n addition to the medical evaluation 
demanded by f e d e r a l regulation, a person must obtain a 
hearing test evaluation by a physician, a u d i o l o g i s t , or 
otolaryngologist before purchasing a hearing a i d . That 
requirement was deemed d i f f e r e n t from FDA law and regula
tions and, thus, preempted. The primary issue before the 
Federal d i s t r i c t court was whether the FDA properly denied 
the state an exemption from preemption, an issue not r e l e 
vant to t h i s opinion. 

Iowa law, u n l i k e the Massachusetts law, does not man
date a hearing evaluation by a l i c e n s e d physician, o t o l a r y n 
g o l o g i s t or a u d i o l o g i s t before the f i t t i n g of a hearing aid 
by a hearing aid dealer. Iowa law does, however, address 
the scope of a l i c e n s e d hearing a i d dealer's a u t h o r i t y to 
p r a c t i c e h i s or her profession. Pursuant to 21 C.F.R. 
§ 808.1(d)(3), i t appears that preemption i s not a p p l i c a b l e 
i n t h i s s i t u a t i o n . That pro v i s i o n provides: 

Section 521(a) [21 U.S.C. § 360k] does not 
preempt State or l o c a l permits, l i c e n s i n g , 
r e g i s t r a t i o n , c e r t i f i c a t i o n , or other re
quirements r e l a t i n g to the approval or 
sanction of the p r a c t i c e of medicine, den
t i s t r y , optometry, pharmacy, nursing, podia
t r y , or any other of the healing arts or 
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a l l i e d medical sciences or rela t e d profes
sions or occupations that administer, d i s 
pense or s e l l devices. However, regulations 
issued under section 520(e) or (g) [21 U.S.C7 
360j(e), (g)] of the act may impose r e s t r i c 
tions on the sale, d i s t r i b u t i o n , or use of 
a device beyond those prescribed i n state or 
l o c a l requirements. I f there i s a c o n f l i c t 
between such r e s t r i c t i o n s and state or 
l o c a l requirements, the Federal regulations 
s h a l l p r e v a i l . 

21 U.S.C. 360j(e) concerns r e s t r i c t e d devices and 21 U.S.C. 
360j(g) concerns exemptions for devices for i n v e s t i g a t i o n a l , 
s c i e n t i f i c uses, neither of which are relevant to the issue 
of hearing aids and the licensed authority of hearing a i d 
dealers. • • • ••• •—• 

Because the two-pronged te s t of 21 U.S.C. § 360k(a) Is 
not s a t i s f i e d and because Iowa's licensure law appears to be 
exempt from preemption pursuant to 21 C.F.R. § 808.1(d)(3), 
we are of the opinion that the doctrine of federal pre
emption does not a f f e c t the i n t e r p r e t a t i o n of.Iowa law given 
by Op.Att'yGen. #81-8-5(L). To v e r i f y t h i s conclusion, 
however, our o f f i c e sought informal advice from the Bureau 
of Medical Devices of the Food and Drug Administration- A 
response received from that o f f i c e indicated that while 
licensure provisions are generally not preempted, three pro
v i s i o n s of Iowa Code § 154A.20 are preempted. (See attached 
response). These three areas of alleged preemption do not, 
i n our view, a f f e c t the outcome of Op.Att'yGen. #81-8-5(L) 
or t h i s response. . 

In c l o s i n g , we are s t i l l of the opinion that Iowa law 
does not grant to hearing a i d dealers the authority to 
measure human hearing f o r the sole purposes of diagnosing a 
loss of hearing. Hearing a i d dealers may measure human 
hearing by any means f o r purposes of s e l e c t i n g , adapting and 
s e l l i n g hearing aids and, i n so doing, may advise c l i e n t s of 
the r e s u l t s of te s t s l e g i t i m a t e l y performed insofar as said 
r e s u l t s r e l a t e to the f i t t i n g of the aid. In t e s t i n g human 
hearing i n the course of f i t t i n g an aid, a hearing a i d 
dealer does not diagnose a loss of hearing when he or she 
merely informs a c l i e n t that the c l i e n t ' s hearing measures 
below the normal range of human hearing. Hearing a i d 
dealers may advertise free hearing tests when such t e s t s are 
done for purposes of ult i m a t e l y f i t t i n g or s e l e c t i n g , 
adapting and s e l l i n g of a hearing aid. In a d v e r t i s i n g and 
i n f i t t i n g and s e l l i n g a hearing aid, hearing aid dealers 
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are subject to various l e g a l s t r i c t u r e s which operate to 
protect the public from the fraudulent or improper a c t i v i 
t i e s of a hearing aid dealer. nonetheless, the Board of 
Examiners f o r Hearing Aid Dealers i s encouraged to adopt a 
r u l e r e q u i r i n g advertisement by hearing aid dealers of free 
hearing tests to r e f l e c t that such tests are done for the 
purposes of f i t t i n g or s e l e c t i n g , adapting and s e l l i n g of a 
hearing a i d . 

Chapter 154A i s primarily a licensure law and, thus, 
provisions of chapter 154A which are relevant to the issues 
posed here are not preempted by federal law and regulations. 
However, c e r t a i n provisions of § 154A.20 are, i n the informal 
opinion of the Food and Drug Administration, so preempted. 

JF:rcp 

Attachments 

cc: Robert M. Kfeamer, Attorney at Lav; 
Dr. Lindsay L. Pratt, Cooper Medical Center 
Kenneth C. Hawes, Iowa Board of Speech Pathology and 

Audiology Examiners 
E l a i n e J . Szymoniak, Department of Public I n s t r u c t i o n 
N e i l Ver Hoeff, Audiology Associates 
Mary M i l l s , Iowa Board of Examiners for Hearing Aid 

Dealers 
Robert S. Klopp, Iox-za Hearing Aid Society 
Peter J . Fox, Iowa State Department of Health 

Assistant Attorney•General 



PIPELINES; COMMERCE COMMISSION; DRAINAGE DISTRICTS. Chap
t e r 455, §§ 455 .1 , 455.199(1 ) ; Chapter 479, §§ 479 .1 , 479 .29 (1 ) , 
The Code 1981. F e d e r a l law ( N a t u r a l Gas P i p e l i n e S a f e t y A c t 
o f 1968 and A l a s k a N a t u r a l Gas T r a n s p o r t a t i o n A c t o f 1976) 
t o t a l l y preempt s t a t e law w i t h r e s p e c t t o r e g u l a t i o n o f 
i n t e r s t a t e gas p i p e l i n e s . S e c t i o n s 455.199(1) and 479.29(1 ) 
a r e c o n s t i t u t i o n a l l y v a l i d , b u t s u b o r d i n a t e t o p r e e m p t i v e 
f e d e r a l law. S e c t i o n 479.29(1) p r e v a i l s o v e r § 455 .199 (1 ) . 
County home r u l e amendment does n o t g i v e c o u n t y a u t h o r i t y t o 
e n f o r c e o r d i n a n c e i n c o n s i s t e n t w i t h s t a t e law. (Ewald t o 
C r a f t , S t a t e S e n a t o r , 8/6/81). #81-8-4 (L) 

The H o n o r a b l e R o l f V. C r a f t August 6, 1981 
S t a t e S e n a t o r 
R.R. #4 
Decorah, Iowa 52101 

Dear S e n a t o r C r a f t : 

You have r e q u e s t e d t h e A t t o r n e y G e n e r a l ' s o p i n i o n 
c o n c e r n i n g t h e a u t h o r i t y o f c o u n t i e s t o adopt s t a n d a r d s f o r 
the l a y i n g o f p i p e l i n e w h i c h a r e more s t r i n g e n t t h a n t h o s e 
r e q u i r e d by t h e N a t u r a l Gas P i p e l i n e S a f e t y A c t . You a l s o 
ask whether t h i s f e d e r a l law c o n f l i c t s x ^ i t h c e r t a i n s t a t e 
l a w s , and whether t h o s e s t a t e laws c o n f l i c t w i t h each o t h e r 

Your f i r s t q u e s t i o n i s as f o l l o w s : 

I s f e d e r a l l e g i s l a t i o n ( s p e c i f i c a l l y t h e 
N a t u r a l Gas P i p e l i n e S a f e t y A c t ) p r e - e m p t i v e 
o v e r any a d d i t i o n a l o r more s t r i n g e n t 
s t a n d a r d s t h a t may be adopted by the s t a t e 
o r c o u n t i e s ? 

The N a t u r a l Gas P i p e l i n e S a f e t y A c t o f 1968 ( S a f e t y 
A c t ) r e a d s , i n p e r t i n e n t p a r t , as f o l l o w s : 

[T]he S e c r e t a r y s h a l l , by o r d e r , e s t a b l i s h 
minimum F e d e r a l s a f e t y s t a n d a r d s f o r t h e 
t r a n s p o r t a t i o n o f gas and p i p e l i n e f a c i l i 
t i e s . . . . Any s t a t e agency may adopt 
such a d d i t i o n a l o r more s t r i n g e n t s t a n d a r d s 
f o r p i p e l i n e f a c i l i t i e s and t h e t r a n s 
p o r t a t i o n o f gas n o t s u b j e c t t o t h e j u r i s -
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d i c t i o n of the Federal Power Commission 
under the Natural Gas Act as are not incom
p a t i b l e with the Federal minimum standards, 
but may not adopt or continue i n force . . . 
any such standards applicable to i n t e r s t a t e 
transmission f a c i l i t i e s . 49 U.S.C. § 1672(b) 
(1968). 

The l e g i s l a t i v e h i s t o r y of the Safety Act makes i t 
clear that Congress intended to avoid dual safety regulation 
of i n t e r s t a t e transmission f a c i l i t i e s : 

The r e l a t i o n s h i p of Federal-State regula
tory authority created by this b i l l d i f f e r s 
as between l o c a l pipelines and i n t e r s t a t e 
transmission l i n e s . In the l a t t e r area, 
the l i n e s of a single transmission company 
may traverse a number of States and uni
formity of regulation i s a desirable 
objective. For this reason, section 3 
provides f o r a Federal preemption i n the 
case of i n t e r s t a t e transmission l i n e s . 

On the other hand, i n the case of 
l o c a l l i n e s exempted from the economic 
regulatory authority of the Federal Power 
Commission under the Natural Gas Act, 
States may e s t a b l i s h a d d i t i o n a l or more 
stringent standards, provided they are 
not inconsistent with the Federal minimum 
standards. The committee has provided 
for t h i s d i f f e r e n t treatment because each 
State authority i s uniquely equipped to 
know best the s p e c i a l aspects of l o c a l 

. p i p e l i n e safety which are p a r t i c u l a r l y 
applicable to that community. 

3 U.S. Cong.Admin.News, 1968 at page 3241. 

The c o n s t i t u t i o n a l basis for federal preemption with 
respect to i n t e r s t a t e pipelines, i s the commerce clause, U.S. 
Const., art. I, § 8, and the supremacy clause, U.S. Const., 
ar t . VI. The v a l i d i t y of the preemption doctrine and the 
federal law i n question i s not challenged. 

In United Gas Pipeline Company v. Terrebonne Parish 
P o l i c e Jury, 319 F.Supp. 1138 (E.D.Lai 1970), a f f ' d , 445 
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F.2d 301 ( 5 t h C i r . 1971), a p a r i s h o r d i n a n c e r e g u l a t i n g t h e 
c o n s t r u c t i o n , i n s t a l l a t i o n and o p e r a t i o n o f p i p e l i n e s was 
c h a l l e n g e d . The U.S. D i s t r i c t C o u r t h e l d t h a t , " [ a ] s a p p l i e d 
t o i n t e r s t a t e t r a n s m i s s i o n p i p e l i n e s , the S a f e t y A c t must 
p r e v a i l o v e r and preempt any s t a t e o r s t a t e p o l i t i c a l sub
d i v i s i o n law, o r d i n a n c e or s i m i l a r mandate." 319 F.Supp. a t 
1139. The C o u r t o f A p p e a l s a f f i r m e d , b u t i m p l i e d t h a t t h e 
p a r i s h c o u l d e n a c t a v a l i d o r d i n a n c e r e q u i r i n g p e r m i t s w i t h 
r e a s o n a b l e c o n d i t i o n s . 445 F.2d a t 302. 

I n Tenneco, I n c . v. P u b l i c S e r v i c e Commission o f West 
V i r g i n i a , 352 F.Supp. 719 (S.D.W.Va. 1973), a f f d , 489 F.2d 
334 ( 4 t h C i r . 1973), th e c o u r t r e c o g n i z e d Congress' c l e a r 
attempt i n t h e S a f e t y A c t t o d e v e l o p a c o o p e r a t i v e program 
w i t h t h e s t a t e s f o r gas p i p e l i n e s a f e t y a d m i n i s t r a t i o n . The 
c o u r t u p h e l d a West V i r g i n i a s t a t u t e w h i c h a s s e s s e d f e e s 
a g a i n s t i n t e r s t a t e l i n e s t o h e l p d e f r a y t h e c o s t o f a d m i n i s 
t e r i n g t h e s a f e t y program. The s t a t u t e was not u n c o n s t i t u 
t i o n a l -because._it d i d not c o n f l i c t w i t h the s a f e t y p r o v i s i o n s 
o f the S a f e t y A c t . 352 F.Supp. a t " 722 ; 489 TT. 2d ""at "335 . 
337. 

More r e c e n t l y and c l o s e r t o home, i n N o r t h e r n B o r d e r 
P i p e l i n e Company v. J a c k s o n County, M i n n e s o t a , 512 F.Supp. 
1261 (D.Minn. 1981), th e c o u r t h e l d t h a t the S a f e t y A c t 
preempts t h e e n t i r e f i e l d o f gas p i p e l i n e s a f e t y . I d . a t 
1264. I t s l e g i s l a t i v e h i s t o r y , i n d i c a t e s t h a t Congress 
u n m i s t a k e a b l y o r d a i n e d t h a t f e d e r a l law preempt s t a t e law. 
I d . a t 1265. Thus, a M i n n e s o t a county i s w i t h o u t a u t h o r i t y 
t o r e g u l a t e c o v e r r e q u i r e m e n t s f o r i n t e r s t a t e p i p e l i n e s 
w h i c h a r e p a r t o f t h e A l a s k a N a t u r a l Gas T r a n s p o r t a t i o n 
System e s t a b l i s h e d under t h e A l a s k a N a t u r a l Gas T r a n s p o r t a 
t i o n A c t (ANGTA), 15 U.S.C. § 719 e t seq. (1976). 512 
F.Supp. a t 1266. 

S i m i l a r l y , i n F e d e r a l Energy R e g u l a t o r y Commission v 
P u b l i c S e r v i c e Commission o f North" Dakota, 513 F.Supp. 653 
(D.N.D. 1981), i t was h e l d t h a t N o r t h Dakota s t a t u t e s , 
i n s o f a r as t h e y c o n f l i c t w i t h r o u t i n g and c o n s t r u c t i o n 
p r o v i s i o n s o f ANGTA, must y i e l d t o o v e r r i d i n g f e d e r a l law. 
I d . a t 656. The c o u r t f o u n d t h a t t h e A c t , as a w h o l e , 
d e s c r i b e d "a p e r v a s i v e scheme o f f e d e r a l r e g u l a t i o n d i r e c t e d 
t o e v e r y a s p e c t o f t h i s u n i q u e p i p e l i n e , . . . " I d . 

We agree w i t h t h e h o l d i n g s i n t h e s e two 1981 c a s e s . We 
c o n c l u d e t h a t i n t e r s t a t e gas p i p e l i n e s s u b j e c t t o t h e s a f e t y 
r e g u l a t i o n s o f t h e S a f e t y A c t o r ANGTA a r e exempt from s t a t e 
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C r a f t 

and l o c a l r e g u l a t i o n . W i t h r e s p e c t t o i n t r a s t a t e p i p e l i n e s , 
s t a t e s may adopt a d d i t i o n a l o r more s t r i n g e n t s t a n d a r d s o n l y 
i f t h e y a r e n o t i n c o m p a t i b l e w i t h f e d e r a l minimum s t a n d a r d s . 

We a l s o c a l l t o y o u r a t t e n t i o n t h e Hazardous L i q u i d 
P i p e l i n e S a f e t y A c t , 49 U.S.C. § 2001 e t seq_. (1979). T h i s 
A c t e s t a b l i s h e s minimum f e d e r a l s a f e t y s t a n d a r d s f o r the 
t r a n s p o r t a t i o n o f ha z a r d o u s l i q u i d s ( e x c l u d i n g l i q u i f i e d 
n a t u r a l gas) and p i p e l i n e f a c i l i t i e s . L i k e t h e S a f e t y A c t , 
i t d i f f e r e n t i a t e s between i n t r a s t a t e and i n t e r s t a t e p i p e l i n e 
f a c i l i t i e s : 

Any S t a t e agency may adopt a d d i t i o n a l o r 
more s t r i n g e n t s a f e t y s t a n d a r d s f o r i n t r a 
s t a t e p i p e l i n e f a c i l i t i e s and the t r a n s 
p o r t a t i o n o f hazardous l i q u i d s a s s o c i a t e d 
w i t h such f a c i l i t i e s , i f such s t a n d a r d s a r e 
c o m p a t i b l e w i t h t h e F e d e r a l s t a n d a r d s 
i s s u e d under t h i s c h a p t e r . No S t a t e 
agency may adopt o r c o n t i n u e i n f o r c e 
any s a f e t y s t a n d a r d s a p p l i c a b l e t o i n t e r 
s t a t e p i p e l i n e f a c i l i t i e s o r t h e t r a n s 
p o r t a t i o n o f hazardous l i q u i d s a s s o c i a t e d 
w i t h such f a c i l i t i e s . 

49 U.S.C. § 2002(d) (1979). 

Your second q u e s t i o n now r e a d s : 

G i v e n t h a t f e d e r a l l e g i s l a t i o n i s p r e 
e m p t i v e , a r e S e c t i o n s 455.199(1) and 
479 . 2 9 ( 1 ) , Code o f Iowa 1981, i n c o n f l i c t 
w i t h f e d e r a l l e g i s l a t i o n ? 

The two s t a t u t e s a r e s e t o u t , i n p e r t i n e n t p a r t , below: 

When any p e r s o n p r o p o s e s t o c o n s t r u c t 
a p i p e l i n e , e l e c t r i c t r a n s m i s s i o n l i n e , 
c ommunication l i n e , u n derground s e r v i c e 
l i n e , o r o t h e r s i m i l a r i n s t a l l a t i o n s on, 
o v e r , a c r o s s , o r b e n e a t h t h e r i g h t o f way 
o f any d r a i n a g e o r l e v e e d i s t r i c t , s u ch 
p e r s o n s h a l l , b e f o r e b e g i n n i n g c o n s t r u c t i o n , 
o b t a i n f r om t h e d r a i n a g e o r l e v e e d i s t r i c t 
an easement t o c r o s s t h e d i s t r i c t ' s r i g h t 
o f way. The g o v e r n i n g body o f t h e d i s t r i c t 
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s h a l l r e q u i r e such p e r s o n t o agree t o comply 
w i t h s u b s e c t i o n 3.of t h i s s e c t i o n and may, 
as a c o n d i t i o n o f g r a n t i n g such easement, 
a t t a c h t h e r e t o such a d d i t i o n a l c o n d i t i o n s 
as t h e y deem n e c e s s a r y . 

§ 455.199(1), The Code 1981. 

The [Commerce Commission] s h a l l , p u r 
s u a n t t o c h a p t e r 17A, adopt r u l e s e s t a b l i s h 
i n g s t a n d a r d s f o r the p r o t e c t i o n o f under
ground improvements d u r i n g the c o n s t r u c t i o n 
o f p i p e l i n e s , t o p r o t e c t s o i l c o n s e r v a t i o n 
and d r a i n a g e s t r u c t u r e s from b e i n g p e r 
m a n e n t l y damaged by p i p e l i n e c o n s t r u c t i o n 
and f o r t h e r e s t o r a t i o n o f a g r i c u l t u r a l 
l a n d s a f t e r p i p e l i n e c o n s t r u c t i o n . * * * 
Any c o u n t y b o a r d of s u p e r v i s o r s may, under 
the p r o v i s i o n s o f c h a p t e r 17A, and sub-

— -sequent--to -the- r u l e - m a k i n g -p.roae_e_dings., '_ 
p e t i t i o n under t h o s e p r o v i s i o n s f o r a d d i 
t i o n a l r u l e making t o e s t a b l i s h s t a n d a r d s 
t o p r o t e c t s o i l c o n s e r v a t i o n p r a c t i c e s , 
s t r u c t u r e s and d r a i n a g e s t r u c t u r e s w i t h i n 
t h a t c o u n t y . * * * 

§ 4 7 9 . 2 9 ( 1 ) , The Code 1981. 

S e c t i o n 455.199(1) a u t h o r i z e s d r a i n a g e d i s t r i c t s t o 
a t t a c h n e c e s s a r y c o n d i t i o n s b e f o r e g r a n t i n g an easement f o r 
a p i p e l i n e t o c r o s s t h e d i s t r i c t ' s r i g h t o f way. Sec
t i o n 479.29(1) a u t h o r i z e s t h e Commerce Commission t o e s t a b l i s h 
s t a n d a r d s f o r p i p e l i n e c o n s t r u c t i o n . On t h e o t h e r hand, we 
have c o n c l u d e d above t h a t f e d e r a l law i s t o t a l l y p r e e m p t i v e 
w i t h r e s p e c t t o i n t e r s t a t e p i p e l i n e s , and p a r t i a l l y p r e e m p t i v e 
w i t h r e s p e c t t o i n t r a s t a t e p i p e l i n e s . 

Thus, b o t h s t a t e s t a t u t e s w o u l d v i o l a t e t h e U n i t e d 
S t a t e s C o n s t i t u t i o n i f t hey were c o n s t r u e d t o a u t h o r i z e 
s t a t e or l o c a l g o v e r n i n g b o d i e s t o r e g u l a t e i n t e r s t a t e 
p i p e l i n e s a f e t y , an a r e a t h a t has been e x p l i c i t l y preempted 
by f e d e r a l l e g i s l a t i o n . And b o t h w o u l d be u n c o n s t i t u t i o n a l 
i f c o n s t r u e d t o p e r m i t s t a t e s t o r e g u l a t e i n t r a s t a t e p i p e 
l i n e s i n a way i n c o m p a t i b l e w i t h f e d e r a l minimum s t a n d a r d s . 

However, a l l Iowa s t a t u t e s a r e presumed t o be i n 
c o m p l i a n c e w i t h t h e U n i t e d S t a t e s C o n s t i t u t i o n . § 4 . 4 ( 1 ) , 
The Code 1981. They s h o u l d , i f r e a s o n a b l y p o s s i b l e , be 



The^ H o n o r a b l e R o l f V. C r a f t 
S t a t e S e n a t o r 
Page S i x 

c o n s t r u e d t o a v o i d u n c o n s t i t u t i o n a l i t y . S t a t e v. S u l l i v a n , 
298 N.W.2d 267 (Iowa 1980); S t a t e v. Rassmussen, 213 N.W.2d 
661 (Iowa 1973); S t a t e v. L a v i n , 204 N.W.2d 844 (Iowa 1973). 

By c o n s t r u i n g b o t h §§ 455.199(1) and 479.29(1) t o a p p l y 
t o i n t e r s t a t e and i n t r a s t a t e p i p e l i n e s o n l y t o the e x t e n t 
t h a t they do not c o n f l i c t w i t h p r e e m p t i v e f e d e r a l l e g i s l a t i o n , 
we can r e a s o n a b l y a v o i d a f i n d i n g o f u n c o n s t i t u t i o n a l i t y . 

I n i t s r u l e s , t h e Commerce Commission adopted t h e 
f e d e r a l minimum s a f e t y s t a n d a r d s as th e minimum s a f e t y 
s t a n d a r d s o f t h e S t a t e o f Iowa. 250 I.A.C. § 10.12(479). 
T h i s i s c o n s i s t e n t w i t h f e d e r a l law and n o t v i o l a t i v e o f the 
p r e e m p t i o n d o c t r i n e . 

We c o n c l u d e , t h e n , t h a t §§ 455.199(1) and 479.29(1) 
s h o u l d be c o n s t r u e d t o be c o n s i s t e n t w i t h , y e t s u b o r d i n a t e 
t o , t h e S a f e t y A c t and ANGTA, w i t h r e s p e c t t o i n t e r s t a t e and 
i n t r a s t a t e p i p e l i n e s a f e t y . G i v e n t h i s c o n s t r u c t i o n , we 
f i n d no c o n f l i c t among t h e s t a t e l a w s , Commerce Commission 
r u l e s , ' and f e d e r a l p i p e l i n e l e g i s l a t i o n . 

Your f i n a l q u e s t i o n r e a d s : 

I s t h e r e a c o n f l i c t between S e c t i o n 455.199(1) 
and S e c t i o n 479.99(1)? 

Our c o n c l u s i o n s above s u b s t a n t i a l l y moot t h i s q u e s t i o n 
w i t h r e s p e c t t o i n t e r s t a t e gas p i p e l i n e r e g u l a t i o n , s i n c e 
b o t h s t a t u t e s a r e f e d e r a l l y preempted. 

However, d i s r e g a r d i n g f e d e r a l p r e e m p t i o n , s e v e r a l 
p r i n c i p l e s o f s t a t u t o r y c o n s t r u c t i o n appear t o be r e l e v a n t . 
One i s t h a t u n l e s s s t a t u t e s a r e i n d i r e c t c o n f l i c t , t h e y 
w i l l be r e a d t o g e t h e r and, i f p o s s i b l e , harmonized. Hardwick 
v. B u b l i t z , 253 Iowa 49, 111 N.W.2d 304 (1962). A n o t h e r 
s t a t e s t h a t i f t h e s t a t u t e s cannot be harm o n i z e d , t h e more 
s p e c i f i c p r o v i s i o n p r e v a i l s o ver t h e more g e n e r a l . § 4.7, 
The Code 1981. F i n a l l y , t h e more r e c e n t l y e n a c t e d o f two 
i r r e c o n c i l a b l e s t a t u t e s s h a l l p r e v a i l . § 4.8, The Code 
1981. 

C h a p t e r 455 d e a l s w i t h l e v e e and d r a i n a g e d i s t r i c t s . 
I t a u t h o r i z e s c o u n t i e s t o : 

e s t a b l i s h . . . d r a i n a g e d i s t r i c t s , and 
. . . l e v e e s , and cause t o be c o n s t r u c t e d 
. . . any l e v e e , d i t c h , d r a i n , o r w a t e r -
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c o u r s e , or s e t t l i n g b a s i n s , . . . o r t o 
s t r a i g h t e n , w i d e n , deepen, or change any 
n a t u r a l w a t e r c o u r s e , i n such county, 
whenever the same w i l l be o f p u b l i c 
u t i l i t y o r c o n d u c i v e t o t h e p u b l i c h e a l t h , 
c o n v e n i e n c e and w e l f a r e . 

S e c t i o n 455.1, The Code 1981. 

S u b s e c t i o n 455.199(1) concerns easements t h r o u g h d r a i n a g e 
d i s t r i c t s , w i t h r e s p e c t t o c o n s t r u c t i o n o f p i p e l i n e s , under
ground s e r v i c e l i n e s , o r o t h e r s i m i l a r i n s t a l l a t i o n s . I t 
was e n a c t e d i n 1969 and amended i n 1970. 1969 S e s s i o n , 
63rd. G.A., ch. 260, § 21; 1970 S e s s i o n , 63rd G.A., ch. 1219, 
§ 1. 

C h a p t e r 479 d e a l s s p e c i f i c a l l y w i t h p i p e l i n e s and 
u nderground gas s t o r a g e . I t c o n f e r s upon the Commerce 
Commission: 

the power and a u t h o r i t y t o s u p e r v i s e t h e 
t r a n s p o r t a t i o n o r t r a n s m i s s i o n o f any 
s o l i d , l i q u i d , o r gaseous s u b s t a n c e , 
excep t w a t e r , x ^ i t h i n o r t h r o u g h t h i s 
s t a t e by p i p e l i n e , w h e t h e r s p e c i f i c a l l y 
m e n t ioned h e r e i n o r n o t , and t h e power 
and a u t h o r i t y t o s u p e r v i s e the under
ground s t o r a g e o f gas, so as t o p r o t e c t 
t h e s a f e t y and w e l f a r e o f the p u b l i c i n 
i t s use o f any p u b l i c o r p r i v a t e h i ghways, 
grounds, w a t e r s and streams o f any k i n d 
i n t h i s s t a t e . 

§ 479.1, The Code 1981. S e c t i o n 479.29(1) s p e c i f i c a l l y 
a u t h o r i z e s t h e Commerce Commission t o adopt r u l e s e s t a b 
l i s h i n g s a f e t y s t a n d a r d s f o r p i p e l i n e c o n s t r u c t i o n . I t a l s o 
p r o v i d e s s p e c i f i c p r o c e d u r e s by w h i c h c o u n t i e s may p a r t i c i 
p a t e i n r u l e m a k i n g . 

S e c t i o n 479.29 was e n a c t e d i n 1979. 1979 S e s s i o n , 6 8 t h . 
G.A., ch. 118, § 4. C h a p t e r 479 was e x t e n s i v e l y amended by 
t h e G e n e r a l Assembly i n 1981. See 1981 S e s s i o n , 6 9 t h G.A. , 
Senate F i l e 531. The amendments i n c l u d e numerous p r o v i s i o n s 
r e l a t i n g ,to damage r e s u l t i n g f r o m p i p e l i n e c o n s t r u c t i o n . 
See, e.g., t h e as y e t unnumbered new s e c t i o n s o f C h a p t e r 479 
r e l a t i n g t o a r b i t r a t i o n agreements, damage agreements, 
n e g o t i a t e d f e e s , p a r t i c u l a r damage c l a i m s , d e t e r m i n a t i o n o f 
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i n s t a l l a t i o n damages, subsequent f i l i n g , f i n a n c i a l c o n d i t i o n 
o f p e r m i t t e e - - b o n d . See a l s o t h e as y e t unnumbered new 
s u b s e c t i o n s o f § 479.29 r e l a t i n g t o i n s p e c t i o n and r e p a i r o f 
damaged d r a i n t i l e , and the a d d i t i o n s t o §§ 479.29(4) and 
(5) r e l a t i n g t o t o p s o i l r e p l a c e m e n t and i n s p e c t i o n . 

I t appears t o us t h a t § 455.199(1) and § 479.29(1) can 
be harmonized. L o o k i n g a t thos e s u b s e c t i o n s and t h e s e c t i o n s 
and c h a p t e r s o f w h i c h t h e y a r e a p a r t , we see t h a t § 455.199(1) 
was i n t e n d e d p r i m a r i l y as a means t o p r o t e c t c e r t a i n p r o 
p r i e t a r y i n t e r e s t s o f d r a i n a g e d i s t r i c t s . S e c t i o n 4 7 9 . 2 9 ( 1 ) , 
on t h e o t h e r hand, i s an i n t e g r a l p a r t o f a c h a p t e r i n t e n d e d 
by t h e l e g i s l a t u r e t o govern p i p e l i n e c o n s t r u c t i o n . P e f f e r s 
v C i t y o f Pes Mo i n e s , 299 N.W.2d 675 (Iowa 1980) ( a l l p a r t s 
o f s t a t u t e s h o u l d be c o n s i d e r e d t o g e t h e r ) ; S t a t e v. C h a r l s o n , 
261 l e w . 497, 154 N.W.2d 829 (Iowa 1967) ( p a r t s oT s t a t u t e 
s h o u l d be i n t e r p r e t e d i n l i g h t o f r e l a t i o n t o w h o l e ) . We 
co n c l u d e t h a t , w i t h r e s p e c t t o t h e r e g u l a t i o n o f gas p i p e 
l i n e s , C h a pter 479 and § 479.29(1) do n o t c o n f l i c t w i t h , b u t 
r a t h e r p r e v a i l o v e r C h a p t e r 455 and § 455.199(1). 

Even i f we were n o t a b l e t o thus h a r m o n i z e t h e s t a t u t e s 
by l i m i t i n g each t o i t s s p e c i f i c a r e a o f c o n c e r n , and a g a i n 
d i s r e g a r d i n g f e d e r a l p r e e m p t i o n , a p p l i c a t i o n o f t h e second 
and t h i r d p r i n c i p l e s m e n t i o n e d above w o u l d r e a d i l y r e v e a l 
t h a t , w i t h r e s p e c t t o r e g u l a t i o n o f gas p i p e l i n e c o n s t r u c 
t i o n and damages r e s u l t i n g t h e r e f r o m , § 479.29(1) i s b o t h 
more s p e c i f i c and more r e c e n t l y e n a c t e d t h a n § 4 5 5 . 1 9 9 ( 1 ) ; 
t h e r e f o r e , § 479.29(1) s h o u l d p r e v a i l . See N o r t h e r n B o r d e r 
P i p e l i n e Company v. J a c k s o n County, M i n n e s o t a , 512 F.Supp. 
1261, 1264 (D.Minn. 1981) ( t o e x t e n t t h a t c o n f l i c t e x i s t s , 
l a t t e r more s p e c i f i c s t a t u t e e x p r e s s l y exempting i n t e r s t a t e 
p i p e l i n e s f r om s t a t e and l o c a l r e g u l a t i o n r e g u l a t i n g c o v e r 
c o n t r o l s o v e r f o r m e r , more g e n e r a l c o u n t y z o n i n g s t a t u t e ) . 

The County Home R u l e Amendment t o t h e Iowa Cons t i t u t i o r . 
does n o t a f f e c t t h i s c o n c l u s i o n , inasmuch as i t s p e c i f i c a l l y 
p r o v i d e s t h a t home r u l e power and a u t h o r i t y may n o t be 
i n c o n s i s t e n t w i t h t h e laws o f t h e G e n e r a l Assembly. Iowa 
Const, amend. 37. See Bry a n v. C i t y o f Pes M o i n e s , 261 
N.W.2d 685, 687 (Iowa 1978) ( s t a t e law l i m i t a t i o n s on c i t y 
home r u l e power must be e x p r e s s l y imposed); C h e l s e a T h e a t e r 
C o r p o r a t i o n v. C i t y o f B u r l i n g t o n , 258 N.W.2d 372, 373 (Iowa 
19775 ( s t a t e law preempts i r r e c o n c i l a b l e c i t y home r u l e 
o r d i n a n c e ) ; Green v. C i t y o f Cascade, 231 N.W.2d 882, 890 
(Iowa 19 73) (same); Op.Att'yGen. #79-4-7 (c o u n t y home r u l e 
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power cannot be " i n c o n s i s t e n t " w i t h laws o f G e n e r a l Assembly, 
as term i s d e f i n e d i n Bryan, C h e l s e a , Green, s u p r a ; i n t e n t 
t o v e s t e x c l u s i v e s u b j e c t m a t t e r j u r i s d i c t i o n i n s t a t e may 
be i m p l i e d f r o m l e g i s l a t i v e h i s t o r y ) . Thus, a county c o u l d 
not e n f o r c e any o r d i n a n c e i n c o n s i s t e n t o r i r r e c o n c i l a b l e , i n 
t h i s c a s e , w i t h Chapter 479, § 479.29, o r any r u l e s promul
g a t e d p u r s u a n t t h e r e t o . See 250 I.A.C. §§ 10.10 t o 10.12 
(479). 

.Yours t r u l y , — . 

ROBERT P. EWALD 
A s s i s t a n t A t t o r n e y G e n e r a l 

RPErrcp 



COUNTIES : '.FINANCES: T r a n s f e r o f f u n d s . C o u n t i e s , under H.F. 
836 r e c e n t l y e n a c t e d by t h e l e g i s l a t u r e , may honor w a r r a n t s drawn on 
a c o u n t y f u n d when t h e r e i s a temporary s h o r t f a l l o f revenues i n 
t h a t f u n d i f t h e county has b a l a n c e s o t h e r w i s e a v a i l a b l e . 
A p p e l t o Johnson, s t a t e A u d i t o r , 8/6/81) #81-8-3 (L) 

R i c h a r d Johnson, C, 
S t a t e A u d i t o r 
S t a t e C a p i t o l 
L O C A L 

P.A. August 6, 1981 

Dear Mr. Johnson: 

You have r e q u e s t e d an o p i n i o n c o n c e r n i n g the a b i l i t y 
o f c o u n t y government t o honor w a r r a n t s drawn on a c o u n t y 
f u n d when t h e r e i s a temporary s h o r t f a l l o f revenues i n t h a t 
f u n d . T h i s q u e s t i o n was a d d r e s s e d by the G e n e r a l Assembly 
t h i s " year." "House -File""836",""which was" enacted"," "stat e s : 

W i t h i n the r e s t r i c t i o n s o f t h i s sub
s e c t i o n and a f t e r c o n s u l t a t i o n w i t h 
t h e c o u n t y a u d i t o r , t he b o a r d o f super
v i s o r s , and the o f f i c i a l c h a r g e d w i t h 
t h e a d m i n i s t r a t i o n o f the fund i n 
q u e s t i o n , the county t r e a s u r e r may honor 
w a r r a n t s drawn upon a co u n t y f u n d a t any 
ti m e d u r i n g the f i s c a l y e a r r a t h e r t h a n 
p r o c e e d i n g under C h a p t e r 74 r e g a r d l e s s o f 
the c u r r e n t a v a i l a b i l i t y o f a c a s h b a l a n c e 
i n t h e fun d on w h i c h t h e w a r r a n t i s drawn, 
i f t h e r e a r e s u f f i c i e n t funds a v a i l a b l e 
i n t h e t o t a l c a s h b a l a n c e of a l l county 
f u n d s . 

Thus, c o u n t i e s may now honor w a r r a n t s when t h e r e i s a 
temporary s h o r t f a l l o f money i n a p a r t i c u l a r f u n d w i t h o u t r e 
c o u r s e t o t h e S t a t e A p p e a l B o a r d p u r s u a n t t o § 24.22, The 
Code, p r o v i d e d t h a t t h e terms and c o n d i t i o n s o f H. F. 836 
are met. 

Gi v e n t h i s new e x p r e s s s t a t u t o r y a u t h o r i t y , i t i s n o t 
n e c e s s a r y t o c o n s t r u e t h e meaning o f the term " t r a n s f e r " as 
used i n § 24.22, The Code 1981. 

fery / t r u l y - - ^ 

5RENT R 
F i r s t A s s i s t a n 

BA:s 
t t o r n e y G e n e r a l 



OPEN MEETINGS ACT: Reasonably accessible place. Section 
28A.4(2), The Code 1981. A county board of supervisors must 
hold i t s meetings at places that are reasonably accessible to 
residents of the county. This reasonableness requirement i s 
s a t i s f i e d when the Board meets at places located within the 
county. (Stork to Clark, State Representative, 8/4/81) #81-8-2 (L) 

Honorable Betty Jean Clark August 4, 1981 
State Representative 
Rockwell, Iowa 50469 

Dear Representative Clark: 

_ Yo_u_have_ r__a_ue_sj_ejd__â  reqirirement_s_ of 
the Iowa Open Meetings Act concerning public a c c e s s i b i l i t y 
to meetings conducted by governmental bodies that are 
subject to the Act. S p e c i f i c a l l y , you inquire about the 
place at which a meeting may be conducted and question, for 
example, whether the Cerro Gordo County Board of Super
v i s o r s may hold a meeting at a lake town in Minnesota a f t e r 
giving proper notice as required by the Open Meetings Act. 

Section 28A.4(2), The Code 1981, provides i n relevant 
part as follows: 

Each meeting s h a l l be h e l d at a place 
reasonably accessible to the public, and 
at a time reasonably convenient to the 
p u b l i c , unless for good cause such a 
place or time i s impossible or impracti
c a l . Special access to the meeting may 
be granted to handicapped or disabled 
i n d i v i d u a l s . 

When i t i s necessary to hold a meeting on 
le s s than twenty-four hours notice, or at a 
place that i s not reasonably accessible to 
the p u b l i c , or at a time that i s not reason
ably convenient to the p u b l i c , the nature 
of the good cause j u s t i f y i n g that departure 
from the normal requirements s h a l l be stated 
in the minutes. 
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Pursuant to t h i s language, a governmental-body has d i s 
c r e t i o n to determine p r e c i s e l y where i t s meetings w i l l 
be held. The only q u a l i f i c a t i o n upon such f l e x i b i l i t y i s 
the requirement that the place of a meeting be "reasonably 
accessible to the p u b l i c . " The term "reasonable" i s 
r e l a t i v e ; accordingly, i t s meaning i s shaped larg e l y by 
the facts and circumstances e x i s t i n g i n a p a r t i c u l a r s i t u a 
t i o n . The Iowa Supreme Court has, for example, observed 
that, with respect to the standard of "reasonable doubt" i n 
a criminal prosecution, "reasonable" means " r a t i o n a l , honest, 
or f a i r . " State v. Hamilton, 247 Iowa 768, 72 N.W.2d 184 
(1956). Webster's New Collegiate Dictionary defines "reason
able" i n s i m i l a r fashion to mean both "not extreme or 
excessive" and "moderate, f a i r . " Other provisions i n Chapter 
28A further c l a r i f y the meaning of the "reasonably a c c e s s i b l e " 
language used i n § 28A.4. 

Section 28A.3 provides i n part that meetings of govern
mental bodies s h a l l be held i n open session unless closed 
sessions are expressly permitted by law. Section 28A.2(3) 
defines an open session to mean "a meeting to which a l l members 
of the public have access." Section 28A.1 declares the intent 
and fundamental p o l i c y of the Open Meetings Act: 

Intent--declaration of p o l i c y . This 
chapter seeks to assure, through a 
requirement of open meetings of 
governmental bodies, that the basis 
and r a t i o n a l e of governmental de
c i s i o n s , as well as those decisions 
themselves, are e a s i l y accessible to 
the people. Ambiguity i n the con
s t r u c t i o n or a p p l i c a t i o n of t h i s 
chapter should be resolved i n favor of 
openness. 

This p o l i c y and the express d e f i n i t i o n of "open session" 
p l a i n l y suggest that a governmental body should f a c i l i t a t e 
the attendance at i t s meetings of any interested members of 
the p u b l i c . Accordingly, i t seems reasonable, or r a t i o n a l and 
f a i r , to expect that a governmental body w i l l hold a meeting 
at a place that i s as c e n t r a l l y located as possible to the 
members of the public served by the body. 

Residents of Cerro Gordo County unquestionably have 
reason to be i n t e r e s t e d i n the deliberations of t h e i r Board 
of Supervisors. Chapter 28A commits the Board to make such 
deliberations " e a s i l y accessible" to the public by meeting at 
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a reasonably accessible place. In our opinion, t h i s reasonable
ness requirement i s met when the Board meets at places located 
within the county. County residents are l i k e l y to be f a m i l i a r 
with such locations and are not required to t r a v e l far to reach 
them. The same considerations do not attach to a meeting held 
at a lake town i n Minnesota. We therefore advise that such a 
loc a t i o n does not appear to be a place "reasonably accessible" 
to the residents of Cerro Gordo County and, accordingly, does 
not comport with the requirements of Chapter 28A. 

Very t r u l y yours, 

FRANK J . STORK 
Assistant Attorney General 

FJS:sh 



COUNTIES: POOR FUND: PURCHASE OF MEDICAL SERVICE: 
While some nursing homes i n Iowa may v o l u n t a r i l y 
agree to provide care at the T i t l e XIX (Medicaid) 
rate to counties, there i s no requirement that care 
paid by counties be provided at the T i t l e XIX rate. 
(Morgan to Brown, State Senator, 8/4/81) #81-8-1 (L) 

August"4, 19 81 

The Honorable Joe Brown 
The Senate 
Statehouse 
Des Moines, Iowa 50319 

Dear Senator Brown: 

You have requested that we answer the following ques
t i o n : 

May a county purchase nursing home care f o r a 
person who w i l l l a t e r receive T i t l e XIX (Medicaid) 
at the Medicaid rate of $26.05 per day or must the 
"private pay" rate be paid? 

Persons who q u a l i f y for T i t l e XIX (Medicaid) of the 
S o c i a l Security Act (found at 42 U.S.C. § 1396 et. seq.) 
s o l e l y on the basis of income must reside i n an intermediate 
care f a c i l i t y f o r one f u l l calendar month before payment can 
be made by the State pursuant to the Medicaid program. 
While most i n d i v i d u a l s have s u f f i c i e n t resources to pay f o r 
t h e i r own care during t h i s q u a l i f i c a t i o n period, some i n d i 
viduals request the county i n which they reside to pay f o r 
care u n t i l e l i g i b i l i t y f o r Medicaid i s established. 



The Honorable Joe Brown 
Page Two 

We know of no authority i n e i t h e r the statute or cases 
which would require an intermediate care f a c i l i t y to accept 
the Medicaid rate (presently $26.05 per day) f o r care p r i o r 
to the time an i n d i v i d u a l q u a l i f i e s for T i t l e XIX. 

We have inquired of knowledgeable persons employed by 
the Iowa Department of S o c i a l Services regarding the present 
practice among nursing homes when care i s paid by counties. 
We understand that some counties are able to purchase nursing 
care service at the Medicaid rate by agreement of the p a r t i 
cular nursing home providing care. 

As nursing homes are generally p r i v a t e l y owned businesses, 
they may provide care at p r i v a t e l y established rates. 
Nursing homes are not required to p a r t i c i p a t e i n Medicaid, 
but may choose to do so at a rate established at the 74th 
per c e n t i l e of aggregate costs f o r a l l f a c i l i t i e s . Undoubted
l y some proprietors w i l l accept the o f f e r of county o f f i c e r s 
to pay f o r care at the Medicaid rate of $26.05 per day, but 
we know of no requirement that they do so. 

Yours very t r u l y , 

Candy Morgan / 
Assistant Attorney General 

CM/kap 



COUNTIES AND COUNTY OFFICERS: County b e n e f i t s t o the poor and 
work requirements. S e c t i o n 1039, S.F. 130, 69th G.A., § 252.27, 
Code of Iowa; A r t i c l e I I I , § 39A, Iowa C o n s t i t u t i o n ; § 
96 . 1 9 ( 6 ) ( a ) ( 6 ) ( e ) , Code of Iowa; Chs. 85, 85A, 85B, and 250, Code 
of Iowa. The County.may r e q u i r e the poor to render reasonable 
l a b o r as a c o n d i t i o n of r e c e i v i n g b e n e f i t s under Ch. 252, Code of 
Iowa. The County, under the County Home Rule Amendment, may 
r e q u i r e veterans who are poor to render reasonable l a b o r as a 
c o n d i t i o n f o r r e c e i v i n g b e n e f i t s under Ch. 250, Code of Iowa. 
Such a person would not be an employee under § 9 6 . 1 9 ( 6 ) ( a ) ( 6 ) ( e ) , 
The Code, but would be an employee f o r purposes of Ch. 85, 85A, 
and 85B, The Code. (Robinson to Casper, Madison County Attorney, 
9/29/81) #81-9-16(L) 

September 29, 1981 

John E. Casper, Esq. 
Madison County Attorney 
223 East Court Avenue 
Win t e r s e t , IA 50273 
Dear Mr. Casper: ...... —... 

You r e c e n t l y asked f o r an o p i n i o n of the Att o r n e y General as 
f o l l o w s : 

S e v e r a l Iowa Counties have apparently 
i n i t i a t e d work r e l i e f programs f o r the 
persons r e c e i v i n g a s s i s t a n c e under Iowa Code 
Chapter 252 (Support of the Poor) and Iowa 
Code Chapter 250 (Commission of Veteran 
A f f a i r s ) who are able to work. This County 
has i n q u i r e d of these programs to determine 
whether or not they would be s u i t a b l e f o r 
a p p l i c a t i o n i n Madison County, Iowa. As a 
r e s u l t . of that i n q u i r y , our County has 
r e c e i v e d c o n f l i c t i n g i n f o r m a t i o n concerning 
the l awfulness and p r o p r i e t y of such work 
r e l i e f programs under e x i s t i n g s t a t u t e s and 
laws. For example, the State Veteran A f f a i r s 
Commission advises t h i s County not to get 
i n v o l v e d i n any County workfare type program; 
y e t , s e v e r a l Iowa counties are doing 
p r e c i s e l y t h a t . 

We b e l i e v e t h i s s i t u a t i o n r e q u i r e s a for m a l 
o p i n i o n as to the lawfulness of mandatory 
workfare type programs f o r those r e c i p i e n t s 
of b e n e f i t s under Iowa Code Chapters 250 and 
252 who are able to work. S p e c i f i c a l l y , our 
questions are as f o l l o w s : 
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1. May the poor and needy r e c e i v i n g 
a s s i s t a n c e under Iowa Code Chapter 252 
who are otherwise able to work, be 
r e q u i r e d to render reasonable l a b o r to 
the County as a c o n d i t i o n of r e c e i v i n g 
b e n e f i t s ? 

Yes. The County as a c o n d i t i o n of r e c e i v i n g b e n e f i t s under 
Chapter 252, The Code, as amended, may r e q u i r e the poor and needy 
(who are able to work) to render reasonable l a b o r . S e c t i o n 1039 
of Senate F i l e 130, 69th G.A., amends § 252.27, The Code, and 
broadens the nature of the work or l a b o r that may be r e q u i r e d . A 
s i m i l a r q u e s t i o n has p r e v i o u s l y been answered by t h i s o f f i c e i n 
Op. A t t y . Gen. #81-8-35 (L) , a copy of which i s attached. This 
o p i n i o n d e t a i l s more f u l l y the reasoning behind our answer to 
t h i s and other questions you r a i s e . 

You next asked: 
2. May claimants r e c e i v i n g b e n e f i t s 
under Iowa Code Chapter 250, who: are 
otherwise able to work, be r e q u i r e d to 
render reasonable l a b o r to the County as 
a c o n d i t i o n of r e c e i v i n g b e n e f i t s under 
s a i d Chapter? 

In our o p i n i o n a County may, as a c o n d i t i o n of r e c e i v i n g 
b e n e f i t s , r e q u i r e veterans (who are able to work) to render 
reasonable l a b o r to the County. The County Home Rule Amendment 
to the Iowa C o n s t i t u t i o n , A r t i c l e I I I , § 39A, i s the b a s i s f o r 
our o p i n i o n . The Amendment pro v i d e s : 

Counties home r u l e 
[Amend. 37] Counties or j o i n t 

county-municipal c o r p o r a t i o n governments are 
granted home r u l e power and a u t h o r i t y , not 
i n c o n s i s t e n t w i t h the laws of the ge n e r a l 
assembly, to determine t h e i r l o c a l a f f a i r s 
and government, except t h a t they s h a l l not 
have power to levy any tax unless e x p r e s s l y 
a u t h o r i z e d by the general assembly. The 
general assembly may provide f o r the c r e a t i o n 
and d i s s o l u t i o n of j o i n t county-municipal 
c o r p o r a t i o n governments. The g e n e r a l 
assembly may provide f o r the establishment of 
ch a r t e r s i n county or j o i n t county-municipal 
c o r p o r a t i o n governments. 
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I f the power or a u t h o r i t y of a county 
c o n f l i c t s w i t h the power and a u t h o r i t y of a 
mun i c i p a l c o r p o r a t i o n , the power and 
a u t h o r i t y e x e r c i s e d by a m u n i c i p a l 
c o r p o r a t i o n s h a l l p r e v a i l w i t h i n i t s 
j u r i s d i c t i o n . 

The p r o p o s i t i o n or r u l e of law t h a t a 
county or j o i n t county-municipal c o r p o r a t i o n 
government possesses and can e x e r c i s e o n l y 
those powers granted i n express words i s not 
a p a r t of the law of t h i s s t a t e . (emphasis 
added) 

We recognize that t h i s i s a c l o s e question wherein a s t r o n g 
argument can be made tha t veteran b e n e f i t s come w i t h i n the 
category of " s t a t e a f f a i r s " which r e q u i r e a u n i f i e d s t a t e p o l i c y 
where counties cannot l e g i s l a t e because the Amendment a p p l i e s 
o n l y — t o - " l o c a l a f - f - a i - r - s — . See-,- -Sche Idler-, — Implement:atac-n o_f 
C o n s t i t u t i o n a l Home Rule i n Iowa, 22 Drake L. Rev. 294, 304-307 , 
C l a r k , State C o n t r o l of L o c a l Government i n Kansas: S p e c i a l 
L e g i s l a t i o n and Home Rule, 20 Kans. TT. Rev. 631, 661 [ r e f e r r e d t o 
i n Green v. C i t y of Cascade, 231 N.W.2d 882, 885, 888 (Iowa 
1975)]. 

There are no Iowa Supreme Court cases i n t e r p r e t i n g the 
County Home Rule Amendment so we use the i n t e r p r e t a t i o n s t h a t the 
Court has given to the M u n i c i p a l Home Rule Amendment ( A r t . I l l , § 
38A) which i s i d e n t i c a l i n wording i n a l l m a t e r i a l r e s p e c t s . 
Both c o n s t i t u t i o n a l amendments c o n t a i n the phrase " i f not 
i n c o n s i s t e n t w i t h the laws of the general assembly." This means 
the county or c i t y may enact measures that are not i n c o n s i s t e n t 
w i t h s t a t e law. In A i r p o r t Com, f o r C i t y of Cedar Rapids v. 
Schade, 257 N.W.2d 500, 505 (Iowa 1977), the Supreme Court c i t e d 
Green v. C i t y of Cascade, 231 N.W.2d 882, 890 (Iowa 1975) h o l d i n g 
t h a t " s t a t e s t a t u t e s should be i n t e r p r e t e d , i f p o s s i b l e , i n a way 
to render them harmonious w i t h the a c t i o n s of the [c o u n t y ] . " As 
there i s no p r o h i b i t i o n i n Chapter 250, The Code, p r e v e n t i n g a 
county from r e q u i r i n g a veter a n to render reasonable l a b o r to the 
County as a c o n d i t i o n of r e c e i v i n g b e n e f i t s , i t i s , t h e r e f o r e , 
p e r m i s s i b l e under the County Home Rule Amendment. 

Again, we recognize that the l e g i s l a t u r e when i t enacted § 
1039 of Senate F i l e 130, s p e c i f i c a l l y extended the power of the 
county to a u t h o r i z e work or labor as a c o n d i t i o n of r e c e i v i n g 
b e n e f i t s concerning the general w e l f a r e area of Chapter 252; 
whereas no extension of such a power was made when amending 
Chapter 250 concerning veteran b e n e f i t s . A r u l e of s t a t u t o r y 
c o n s t r u c t i o n would i n d i c a t e when the l e g i s l a t u r e f a i l e d to extend 
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the grant of power i n veteran a f f a i r s as i t d i d i n gen e r a l 
w e l f a r e t h a t t h i s i n d i c a t e s a l e g i s l a t i v e i n t e n t not to extend 
the power i n the area of veteran a f f a i r s . Our answer to t h i s i s 
simply t h a t the County Home Rule Amendment i s a str o n g e r mandate 
tha t takes precedence over the r u l e of s t a t u t o r y c o n s t r u c t i o n . 
In t h i s regard, i t should be noted that Chapter 250, o f The Code, 
e s t a b l i s h e d County commissions to use county money and to a i d 
county veterans. The a s s i s t a n c e program i s county, not s t a t e , i n 
nature even though i t s e x i s t e n c e i s mandated by The Code. 

We, of course, make no comment on the d e s i r a b i l i t y o f 
r e q u i r i n g veterans to work as a c o n d i t i o n of r e c e i v i n g b e n e f i t s 
as t h i s i s a matter l e f t to the r e s p e c t i v e County boards o f 
s u p e r v i s o r s . 

You next asked: 
3. I n the event r e c i p i e n t s under e i t h e r 
Chapter may not be r e q u i r e d to work as a 
c o n d i t i o n precedent to o b t a i n i n g 
b e n e f i t s , may the county e s t a b l i s h 
v o l u n t a r y workfare type programs f o r 
e i t h e r c l a s s of r e c i p i e n t s assuming 
t h e i r a b i l i t y to perform the labor? 

The a f f i r m a t i v e response to questions one and two, above, 
precludes the need to answer t h i s q u e s t i o n . 

You next asked: 
4. In the event such workfare programs 
are l a w f u l and proper, does t h i s program 
c o n s t i t u t e employment of the person by 
the County s u b j e c t i n g the County t o 
unemployment c l a i m l i a b i l i t y or i s t h i s 
arrangement exempt employment under Iowa 
Code Chapter 96.19(6)(e)? ( s i c § 
96 . 1 9 ( 6 ) ( a ) ( 6 ) ( e ) , The Code) 

In our o p i n i o n , § 9 6 . 1 9 ( 6 ) ( a ) ( 6 ) ( e ) , The Code, d e f i n e s 
"employment" i n such a way t h a t s e r v i c e s performed a f t e r December 
31, 1977 by an i n d i v i d u a l to a government e n t i t y as p a r t of an 
unemployment work r e l i e f program f i n a n c e d by a p o l i t i c a l 
s u b d i v i s i o n of the s t a t e are not those of an employee. 

You next asked: 
5. I n the event these workfare programs 
are l a w f u l and proper, are the monetary 
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c r e d i t s which the r e c i p i e n t s r e c e i v e f o r 
t h e i r l a b o r subject to Federal and State 
Employment taxes? 
6. In the event these workfare programs 
are l a w f u l and proper, are the 
r e c i p i e n t s e n t i t l e d to the r i g h t s and 
remedies provided by Iowa Code Chapters 
85, 85A and 85B on account of i n j u r i e s 
s u f f e r e d f o r which b e n e f i t s under s a i d 
Chapters are recoverable? 

We answer these questions i n the a f f i r m a t i v e . For f u r t h e r 
p a r t i c u l a r s , see pages 3 and 4 of Op. A t t y . Gen. #81-8-35 ( L ) , 
attached and r e f e r r e d to above. 

SCR/sm 
E n c l . 

A t t o r n e y General 



STATE OFFICERS AND DEPARTMENTS. Department of Health - C o n f i d e n t i a l i t y 
of V i t a l S t a t i s t i c s , §§ 144.43, 68A.2, ti.k\ 413, Laws, 69th G.A., The 
Code. Repeal by the General Assembly of s t a t u t o r y p r o v i s i o n s r e l a t i n g 
to c o n f i d e n t i a l i t y of v i t a l s t a t i s t i c s does not c o n s t i t u t e breach of 
con t r a c t . (Swanson to Gentleman, State Senator, 9/29/81) #81-9-15(L) 

Honorable J u l i a Gentleman September 29, 1981 
State Senator 
2814 F o r e s t D r i v e 
Des Moines, Iowa 50312 
Dear Senator Gentleman: 

We have r e c e i v e d your request f o r an o p i n i o n from t h i s 
o f f i c e concerning the e f f e c t of House F i l e 413, Laws of the 
69th General Assembly, upon S e c t i o n 144.43, Code, 1981. 

S e c t i o n 144.43 mandated that c e r t a i n v i t a l s t a t i s t i c s 
i n the custody of county or l o c a l r e g i s t r a r s remain c o n f i d e n t i a l 
f o r s i x t y - f i v e years. H.F. 413, Chapter 10, r e p e a l s by 
i m p l i c a t i o n S e c t i o n 144.43, and allows such s t a t i s t i c s to be 
ins p e c t e d and copied as of r i g h t under Chapter 68A, Code, 
1981, at any time. S a i d s t a t i s t i c s i n c l u d e the f o l l o w i n g : 

1. A r e c o r d of b i r t h i f that b i r t h d i d not occur out 
of wedlock; 

2. A r e c o r d of marriage; 
3. A r e c o r d of div o r c e , d i s s o l u t i o n of marriage, or 

annulment of marriage; 
4. A r e c o r d of death i f that death was not a f e t a l 

death. 
You request an opi n i o n of the Attorney General on 

whether the r e p e a l of t h i s s e c t i o n represents a breach of 
co n t r a c t between the s t a t e and the i n d i v i d u a l s who may have 
e a r l i e r s u p p l i e d i n f o r m a t i o n on the assumption t h e i r p r i v a c y 
w i t h regard to these records would be respected f o r s i x t y -
f i v e years. 
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G e n e r a l l y , when the government acts i n i t s l e g i s l a t i v e 
c a p a c i t y , i t does not create c o n t r a c t r i g h t s i n the l e g i s l a t i o n . 
L e g i s l a t i v e power i n c l u d e s the power to r e p e a l e x i s t i n g laws. 
The r u l e i s that there can, i n the nature of t h i n g s , be no 
vested r i g h t i n an e x i s t i n g law which precludes i t s r e p e a l . 
Am.Jur.2nd, S t a t u t e s , § 378. 

In support of the r u l e are the cases of D i s t r i c t of Columbia 
v^ John R̂_ Thompson Co., 346 U.S. 100, 97 L.Ed. 1480, 73 S.Ct. 1007; 
Western Union T e l . Co. v^ L o u i s v i l l e & H^ R^ Co^, 258 U.S. 13, 
66 L.Ed. 437, 42 S.Ct. 258. 

We conclude, t h e r e f o r e , that the s t a t e i s not i n breach 
of c o n t r a c t by v i r t u e of passage of H.F. 413. 

I f we can be of f u r t h e r a s s i s t a n c e , please advise. 

A s s i s t a n t Attorney General 
GHS/mel 



COUNTIES: CIVIL DEFENSE: DISASTER SERVICES: §§ 4.1(36) and 
29C.9, The Code 1981. A county board of s u p e r v i s o r s i s r e 
q u i r e d to p a r t i c i p a t e i n l o c a l c i v i l defense pl a n n i n g . 
P o l i t i c a l s u b d i v i s i o n s are each accorded one vote i n the 
j o i n t a d m i n i s t r a t i o n of c i v i l defense. The j o i n t admini
s t r a t i o n does not have the a u t h o r i t y to impose a p a r t i c u l a r 
l e v e l of f i n a n c i a l assessment on any of the p a r t i c i p a t i n g 
s u b d i v i s i o n s . (Fortney to S t r i t t m a t t e r , Jones County A t t o r n e y 
9/24/81) #81-9-13(L) 

Nick S t r i t t m a t t e r September 24, 1981 
Jones County Attorney 
Courthouse 
Anamosa, Iowa 52205 
Dear Mr. S t r i t t m a t t e r : 

You have requested an o p i n i o n of the Attorney General 
re g a r d i n g county c i v i l defense pursuant to Chapter 29C, The 
Code 1981. You have posed three questions f o r our co n s i d e r a 
tion.-

1. Does a m a j o r i t y vote of the C i v i l Defense 
Board bind the county Board of S u p e r v i s o r s 
a b s o l u t e l y , r e g a r d l e s s of whether the 
county r e p r e s e n t a t i v e to the Defense 
Board i s absent or a b s t a i n s from such vote? 
Your l e t t e r e x p l a i n s that you are concerned 
w i t h whether the C i v i l Defense Board can 
r e q u i r e a p a r t i c u l a r l e v e l of assessment or 
tax l e v y from the member s u b d i v i s i o n s . 

2. Does Iowa Code Chapter 29C permit weighted 
v o t i n g on the C i v i l Defense Board where 
warranted? 

3. Does a county have the optio n of not b e i n g a 
p a r t y to the emergency p l a n n i n g a d m i n i s t r a t i o n 
as contemplated by § 29C.9? 

We w i l l address your questions i n the r e v e r s e of 
the order you present them. 
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A county does not have the o p t i o n of n o n p a r t i c i p a t i o n 
i n the c i v i l defense s t r u c t u r e e s t a b l i s h e d by Chapter 29C. 
Se c t i o n 29C.9(1) r e q u i r e s that a county board o f super
v i s o r s p a r t i c i p a t e i n l o c a l c i v i l defense p l a n n i n g . The 
s e c t i o n p r o v i d e s , i n p e r t i n e n t p a r t , that "boards of 
su p e r v i s o r s and c i t y c o u n c i l s s h a l l form a j o i n t county-
m u n i c i p a l d i s a s t e r s e r v i c e s and emergency p l a n n i n g admini
s t r a t i o n . " [Emphasis supplied.] P a r t i c i p a t i o n i s a duty 
of the board. See § 4.1(36)(a), The Code 1981. 

Weighted v o t i n g , based on the p o p u l a t i o n of each r e 
s p e c t i v e s u b d i v i s i o n , i s not perm i t t e d . S e c t i o n 29C.9(1) 
provides f o r equal r e p r e s e n t a t i o n and v o t i n g s t r e n g t h f o r 
each s u b d i v i s i o n . The s e c t i o n p r o v i d e s , i n p e r t i n e n t p a r t , 
that "such j o i n t a d m i n i s t r a t i o n s h a l l be composed of a member 
of the county board of s u p e r v i s o r s and the mayor or h i s 
r e p r e s e n t a t i v e of the c i t y governments w i t h i n the county and 
the s h e r i f f of such county." The county a l r e a d y i s a l l o c a t e d 
two vote s , i . e . , one given to the s u p e r v i s o r s and one given 
to the s h e r i f f . Beyond t h i s , § 29C.9(1) does not contemplate 
p r o p o r t i o n a l r e p r e s e n t a t i o n . 

The j o i n t a d m i n i s t r a t i o n does not have the a u t h o r i t y 
to impose a p a r t i c u l a r l e v e l of assessment on any of the p a r t i 
c i p a t i n g s u b d i v i s i o n s . While the j o i n t a d m i n i s t r a t i o n has the 
a u t h o r i t y to e s t a b l i s h a budget pursuant to § 29C.9(2) and to 
set the compensation of j o i n t a d m i n i s t r a t i o n employees pursuant 
to § 29C.9(3), the county and the m u n i c i p a l i t i e s r e t a i n t h e i r 
inherent power and c o n t r o l over a p p r o p r i a t i o n s . This a u t h o r i t y 
i s not delegated to the j o i n t a d m i n i s t r a t i o n . We base t h i s con
c l u s i o n on § 29C.9(1) which p r o v i d e s , i n p e r t i n e n t p a r t : 

Each county and c i t y l o c a t e d w i t h i n 
the county may a p p r o p r i a t e money 
from the general fund of the county 
or c i t y f o r the purpose of paying 
expenses r e l a t i n g to d i s a s t e r s e r 
v i c e s and emergency p l a n n i n g matters 
of such j o i n t a d m i n i s t r a t i o n and 
e s t a b l i s h a j o i n t county-municipal 
d i s a s t e r s e r v i c e s fund i n the o f f i c e 
of the county t r e a s u r e r . The county 
and c i t i e s l o c a t e d i n that county 
may deposit moneys i n such fund, 
which fund s h a l l be f o r the purpose 
of paying expenses r e l a t i n g to d i s a s t e r 
s e r v i c e s and emergency p l a n n i n g matters 
of such j o i n t a d m i n i s t r a t i o n . [Emphasis 
su p p l i e d . ] 
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The county and c i t i e s have the power to ap p r o p r i a t e 
money to the j o i n t a d m i n i s t r a t i o n , but there i s no o b l i g a 
t i o n that they c o n t r i b u t e an amount equal to an amount 
set by the j o i n t a d m i n i s t r a t i o n . See § 4.1(36)(c), The 
Code 1981. 

Yours t r u l y , 

DMF:sh 



MUNICIPALITIES: Mayor's Compensation. §§ 4.2, 4.4, 4.6, and 
372.13(8), The Code 1981; § 368A.21, The Code 1973. The word 
"term," as used i n § 372.13(8), The Code 1981, refers to the term 
of the mayor, not that of the council. A council may not l e g i s 
late a midterm change i n the compensation of a mayor. (Walding to 
Halvorson, State 'Representative, 9/21/81) #81-9-10(L) 

September 21, 1981 

The Honorable Rodney Halvorson 
State Representative 
1030 H o f fh~7 th" S t r e e t A p t " "A : 
Fo r t Dodge, Iowa 50501 
Dear Mr. Halvorson: 

You have requested an o p i n i o n of the Attorney General and 
s t a t e : 

May a mayor e l e c t e d to a four-year term of 
o f f i c e , who i s not a v o t i n g member of the 
c o u n c i l , have, h i s s a l a r y changed by ordinance 
of the c o u n c i l during the f i r s t two years of 
h i s term f o r a p p l i c a t i o n the second two years 
of h i s term pursuant to S e c t i o n 372.13(8) of 
the Code of Iowa? 

S e c t i o n 372.13(8) provides i n p e r t i n e n t p a r t : 
By ordinance, the c o u n c i l s h a l l p r e s c r i b e the 
compensation of the mayor, c o u n c i l members, 
and other e l e c t e d c i t y o f f i c e r s , but a change 
i n the compensation of the mayor s h a l l not 
become e f f e c t i v e during the term i n which the 
change i s adopted . . . . [Emphasis added] 

The ambiguity posed by the aforementioned s t a t u t e concerns 
the underscored p o r t i o n of the s t a t u t e . I n p a r t i c u l a r , the 
question r a i s e d i s whether the word "term" r e f e r s to the term of 
the c o u n c i l or to the term of the mayor. Since the mayor i s to 
be e l e c t e d f o r a four-year term and the c o u n c i l f o r a two-year 
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term i n the C i t y of Fort Dodge, d i f f e r e n t i n t e r p r e t a t i o n s r e s u l t 
i n d i f f e r e n t c o n c l u s i o n s . A c c o r d i n g l y , i f "term" r e f e r s o n l y t o 
the term of the c o u n c i l , an a f f i r m a t i v e response to your i n q u i r y 
f o l l o w s ; conversely, a negative response f o l l o w s i f "term" r e f e r s 
to the term of the mayor. 

G e n e r a l l y , s t a t u t e s are to be l i b e r a l l y construed w i t h a 
view to promote t h e i r objects and a s s i s t the p a r t i e s i n o b t a i n i n g 
j u s t i c e . See § 4.2, The Code 1981. I t i s presumed that a j u s t 
and reasonable r e s u l t i s intended and that p u b l i c I n t e r e s t i s 
favored over any p r i v a t e i n t e r e s t . See § 4.4, The Code 1981. I f 
a s t a t u t e i s ambiguous, the f o l l o w i n g may be consider e d i n 
determining the l e g i s l a t i v e i n t e n t : (1) The object sought to be 
obtained; (2) The circumstances under which the s t a t u t e was 
enacted; (3) The l e g i s l a t i v e h i s t o r y ; (4) The common law or 
former s t a t u t o r y p r o v i s i o n s ; (5) The consequences of a p a r t i c u l a r 
c o n s t r u c t i o n ; (6) The a d m i n i s t r a t i v e c o n s t r u c t i o n of the s t a t u t e ; 
and (7) The preamble or statement of p o l i c y . See § 4.6, The Code 
1981. 

I n our judgment, "term" r e f e r s to the term o f the mayor. 
Our a n a l y s i s i s twofold. F i r s t , the Code has long addressed the 
is s u e of midterm changes i n the compensation of c i t y o f f i c e r s . 
At one time, § 368A.21, The Code 1973, provided i n p a r t t h a t " . 
. . the emoluments of any c i t y or town o f f i c e r [ s h a l l not] be 
changed during the term f o r which he has been e l e c t e d . " The 
c l e a r i n t e n t of that s e c t i o n was to prevent midterm changes i n 
the compensation of any c i t y or town o f f i c e r , . i n c l u d i n g the 
mayor. Nothing which the l e g i s l a t u r e has done subsequently 
i n d i c a t e s an i n t e n t to reverse t h i s scheme. Second, p o l i c y 
c o n s i d e r a t i o n s a l s o favor our i n t e r p r e t a t i o n of the word "term". 
According to Antie a u on M u n i c i p a l Corporate Law, "One of the 
p r i n c i p a l purposes of s t a t u t o r y p r o v i s i o n s [ a g a i n s t 
changing the compensation of c i t y o f f i c e r s during t h e i r term of 
o f f i c e ] i s to prevent l o c a l government o f f i c e r s from u s i n g t h e i r 
i n f l u e n c e and p o s i t i o n to secure s a l a r y increases a f t e r they have 
been e l e c t e d . " ANTIEAU, 2A MUNICIPAL CORPORATE LAW § 22.105 
(1979). Such i n f l u e n c e i n c l u d e s d i r e c t , as w e l l as i n d i r e c t 
methods. For i n s t a n c e , w h i l e a mayor may not be ab l e t o 
l e g i s l a t e a change i n compensation, he or she may be able t o 
i n f l u e n c e the c o u n c i l to so act w i t h the veto power i n v e s t e d i n 
the e x e c u t i v e branch. Consequently, the b e t t e r i n t e r p r e t a t i o n f o r 
p o l i c y reasons i s an i n t e r p r e t a t i o n r e s t r i c t i n g midterm changes 
i n the compensation of c i t y o f f i c e r s , i n c l u d i n g the mayor. 

A c c o r d i n g l y , the word "term", as used i n § 372.13(8), The 
Code 1981, r e f e r s to the term of the mayor, not t h a t of the 
c o u n c i l . As such, the c o u n c i l may not l e g i s l a t e a midterm change 



The Honorable Rodney Halvorson 
State Representative 
Page 3 

i n the compensation of a mayor. A negative response to your 

LMW/ny 



COUNTIES, SHERIFFS: Iowa Constitution, Art. I l l , §39A; §§344.2 and 
693.4, The Code (1981); 1981 Session, 69th G.A., S.F. 130, §§300(4) 
and 423(3). Radios purchased for a s h e r i f f ' s department pursuant to 
§693.4, The Code (1981), may be funded either by a l i n e item i n the 
s h e r i f f ' s appropriation or as a separate appropriation from the 
general fund. (Hayward to McKean, State Representative, 9/16/81) 
#81-9-8(L) 

September 16, 1981 

The Honorable Andy McKean 
State Representative 
Morley, Iowa 52312 

Dear Representative McKean: 

You have asked t h i s o f f i c e f o r an opinion concerning the 
financing—of_ radios._p.urc_hased_^gr_ cojjnty_^heriff departments 
to be used i n conjunction with, the Department -of~TuBlic^Sa~fety~ " 
state radio broadcasting system. Section 593.4, The Code 
(1981), states i n t h i s regard: 

I t s h a l l then be the duty of the board of 
supervisors of each county to i n s t a l l i n 
the o f f i c e of s h e r i f f , such a radio re
ceiving set and a set i n at le a s t one 
motor vehicle used by the s h e r i f f , for use 
i n connection with said state radio broad 
casting system. The board of supervisors 
of any county may i n s t a l l as many a d d i t i o n a l 
such radio receiving sets as may be deemed 
necessary. The cost of such radio r e c e i v i n g 
sets and the costs of i n s t a l l a t i o n thereof 
s h a l l be paid from the general fund of the 
county. (emphasis added.) 

Your question i s whether such, radios are to be paid f o r by 
the s h e r i f f out of hi s appropriation or whether a s p e c i a l 
appropriation must be made to cover the expense of t h e i r pur
chase and i n s t a l l a t i o n . 

Any discussion of t h i s question must begin w i t h the 
f a c t that counties have been granted home r u l e . Iowa Consti
tution f Art. I l l , §39A, The recent session of the General 
Assembly extensively reworked the provisions of the Code 
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which control county a c t i v i t i e s . Applicable provisions are 
1981 Session, 69th G.A. , S-F. 130, §300 (4), which states: 

An exercise of county power i s not incon
s i s t e n t with, a state law unless i t i s i r 
r e c o n c i l a b l e with i t . 

and 1981 Session §69th. G.A., S.F. 130, §423(3), which states 
i n pertinent part: 

Except as otherwise provided by state lav/, 
amounts expended fo r county government pur
poses s h a l l be paid from the general fund, 
includ i n g but not l i m i t e d to amounts for 
the following purposes i f paid-: 

* * * * * * 
y. For the cost of radio equipment i n s t a l l e d 
under section 693.4, 
z. For s a l a r i e s and expenses of elected 
county o f f i c e r s , deputy o f f i c e r s , a s s i s t a n t s , 
c l e r k s , and other employees, unless otherwise 
provided by law. 

* * * * * * 
The general budgetary procedures of Ch. 344, The Code (1981), 
have not been affected by t h i s l e g i s l a t i o n . The only p r o v i 
sion of that chapter apposite to t h i s d i s c u s s i o n i s §344.2 
(last sentence) which requires only as follows: 

The appropriations to each separate county 
o f f i c e or department s h a l l be itemized i n 
the same manner that accounts are itemized 
on the records of the county auditor. 

The p a r t i c u l a r question posed i n your request does not 
seem to be answered d i r e c t l y by e i t h e r the Code or the Iowa 
Constitution, In l i g h t of t h i s circumstance, the question 
i s whether either method of providing an appropriation i s 
" i r r e c o n c i l a b l e " with state law. 1981 Session, 69th G.A., 
§30.Q(_4), S.F. 130, Neither a s p e c i f i c appropriation f o r . 
radios, nor a l i n e item provisions for radios i n the s h e r i f f 
appropriation would seem to be i r r e c o n c i l a b l e with the §693.4 
The Code (1981), requirement that such radios be paid f o r 



The Honorable Andy McKean 
Page Three 

from the county's general fund. The s h e r i f f ' s expenses are 
paid from the general fund regardless of how they are itemized 
for auditing purposes. The county boards of supervisors are 
free to itemize appropriations as they deem appropriate from 
the general fund so long as they comply with the provisions 
of Ch. 344, The Code (1981). 

Respectfully yours, 

GARY .L>HAYWARirw 

Assistant Attorney General 
Public Safety D i v i s i o n 

GLH:dkl 



MENTAL HEALTH: Entitlement of counties to a reduced rate of 
l i a b i l i t y for mental health care. §§ 227.11, 230.15, 230.20, 
230.20(5), The Code 1981; An Act of the Sixty-Ninth General 
Assembly, 1981 Session, Senate F i l e 572, §§ 39 and 53(4), An 
Act of the Sixty-Ninth General Assembly, 19 81 Session, House 
F i l e 849, §§ 4 and 5. Section 230.15, The Code 1981, does not 
est a b l i s h a reduced rate of l i a b i l i t y for counties, but rather 
establishes a reduced rate of l i a b i l i t y for mentally i l l 
persons or others obligated for t h e i r support, who may be 
indebted to the county for monies advanced by the county f o r 
mental health care. Under § 230.20(5), as amended, a county 
i s e n t i t l e d to a 20 percent reduced rate of l i a b i l i t y for the 
costs of mental health care. (Mann to Templeman, Bureau Chief, 
I n s t i t u t i o n s / H o s p i t a l Schools, D i v i s i o n of Mental Health Resources 
Iowa Department of S o c i a l Services, 9/11/81) #81-9-6 (L) 

Mr. Harold Templeman, Bureau Chief September 11, 1981 
I n s t i t u t i o n s / H o s p i t a l Schools 
D i v i s i o n of Mental Health Resources 
Iowa Department of S o c i a l Services 
F i r s t Floor 
"Hoover "State" Of f lce""Bul _rding 
L O C A L 

Dear Mr. Templeman: 

You recently requested a c l a r i f i c a t i o n of an opinion 
issued by t h i s o f f i c e , Op.Att'yGen. # 81-8-11(L), i n which we 
addressed the question of whether a reduced rate of f i n a n c i a l 
l i a b i l i t y would be available to a county under § 230.15, 
The Code 1981, for indigent persons transferred from a mental 
health i n s t i t u t e to a county care f a c i l i t y under § 227.11, 
The Code 1981. In that opinion, we concluded that the reduced 
rate of l i a b i l i t y for the care and treatment of mental health 
patients a v a i l a b l e under § 230.15 i s li m i t e d to the care and 
treatment provided at a state mental health i n s t i t u t e . 

Incidental to reaching the above conclusion, we u t i l i z e d 
language which gives r i s e to your present inquiry. That 
language i s as follows: 
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Under the above language, the county's 
l i a b i l i t y f o r the costs of care and 
treatment of a mentally i l l person 
at a state mental health i n s t i t u t e i s 
one hundred percent of the costs f o r 
the f i r s t 120 days of h o s p i t a l i z a t i o n . 
Thereafter, the county's l i a b i l i t y i s 
l i m i t e d to the average minimum cost of 
the maintenance of a p h y s i c a l l y and 
mentally healthy i n d i v i d u a l r e s i d i n g 
i n his/her own home, an amount which 
i s less than the actual costs incurred 
at a mental health i n s t i t u t e . I t i s 
t h i s reduced rate of l i a b i l i t y that 
you have inquired about. 

Your query, then, i s whether t h i s language may be used 
as authority f o r the proposition that a county i s e n t i t l e d to 
a reduced rate of l i a b i l i t y under § 230.15, The Code 19 81. 

We have reviewed our p r i o r opinion and § 230.15. Applying 
f a m i l i a r p r i n c i p l e s of statutory construction, we now opine 
that § 230.15 does not e s t a b l i s h a reduced rate of l i a b i l i t y 
f o r counties, but rather establishes a reduced rate of l i a b i l i t y 
for mentally i l l persons or others obligated f o r t h e i r support, 
who may be indebted to the county f o r monies advanced by the 
county f o r mental health care. To the extent that we u t i l i z e d 
language i n our p r i o r opinion which suggests otherwise, we now 
r e t r a c t or modify that language consistent with the above 
conclusion. 

We further advise that the. extent of a county's l i a b i l i t y 
for mental health care i s to be determined pursuant to § 230.20, 
The Code 1981. We discussed § 230.20 i n a p r i o r opinion, 
Op.Att'yGen. # 81-7-11(L), where we stated the following: 

B i l l i n g s are submitted to a county by the 
superintendent of a state h o s p i t a l pursuant 
to § 230.20, The Code 1981. Section 230.20(5) 
mandates that "the county s h a l l be b i l l e d f o r 
one hundred percent of the stated charge f o r 
each patient, unless otherwise s p e c i f i e d i n the 
current appropriation f o r support of the state 
h o s p i t a l s " . The current appropriation f o r 
MHI's i s found i n ch. 8, Laws of the S i x t y -
Eighth General Assembly, 1979 Session. 
Section Three (3) of that act states that 
the "state mental health i n s t i t u t e s ' d a i l y 
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per diem as determined pursuant to 
section two hundred t h i r t y point 
twenty (230.20) of the Code s h a l l be 
b i l l e d at eighty percent for each 
f i s c a l year". Thus, under § 230.20(5), 
as amended, counties must be b i l l e d 
f o r 80 percent of the costs of a psy
c h i a t r i c evaluation of a criminal 
defendant at a state h o s p i t a l . 

Thus i t appears that a county i s e n t i t l e d to a 20 percent 
reduced rate of l i a b i l i t y i f so s p e c i f i e d i n current appropriations. 
The current appropriation b i l l for the mental health i n s t i t u t e i s an 
Act of the Sixty-Ninth General Assembly, 1980 Session, House F i l e 
849, §§ 4 and 5. This act continues the reduced rate of l i a b i l i t y 
a v ailable to the counties by requiring that counties be b i l l e d 
at 80 percent of the d a i l y per diem costs for mental health 
patients. 

"In -addit±on —to~H. F\—8497—the-^LegisLature—adopted -an—amend-
ment to § 230.20(5), which c o d i f i e s the 20 percent reduction of 
l i a b i l i t y f o r counties. That amendment, as found i n an Act of 
the Sixty-Ninth General Assembly, 1981 Session, Senate F i l e 572, 
§ 39, permanently amends § 230.20(5) to require that "the county 
s h a l l be b i l l e d for eighty percent of the stated charge f o r each 
patient". Pursuant to § 53(4) of S.F. 572, the amendment takes 
e f f e c t on July 1, 1982. 

In summary, we conclude that § 230.15 does not e s t a b l i s h a 
reduced rate of l i a b i l i t y for counties, but rather establishes 
a reduced rate of l i a b i l i t y f o r mentally i l l persons or others 
obligated f o r t h e i r support, who may be indebted to the county 
for monies advanced by the county f o r mental health care. Under 
§ 230.20(5), as amended, a county i s e n t i t l e d to a 20 percent 
reduced rate of l i a b i l i t y for costs of mental health care. 

Sincerely, 

Thomas Mann, J r . 
Assistant Attorney General 

TM/jam 

cc: Lee E. Poppen 
Wright County Attorney 



CRIMINAL LAW: Uniform C i t a t i o n and Complaint.. §805.6, 
The Code 1981. To "deliver" within the meaning of 
§805.6 (1) (a) , The Code ("the o f f i c e r s h a l l d e l i v e r 
the o r i g i n a l and a copy to the court where the de
fendant i s to appear") includes the mailing of the 
o r i g i n a l and copy to the proper court. I t i s not 
necessary that the o f f i c e r swear or a f f i r m with r i g h t 
hand raised that the information contained i n the 
c i t a t i o n and complaint i s true and correct. A 
signature i s s u f f i c i e n t to constitute, " v e r i f i c a t i o n " 
within the meaning of §805.6(4), The Code 1981. 
(Martin to Lawton, Magistrate, Cass County, 9/11/81) 
#81-9-5 (L) 

The Honorable Sh i r l e y J. Lawton 
Cass County J u d i c i a l Magistrate 
Court House 
A t l a n t i c , IA 50022 

Your Honor: 

September 11, 19 81 

-In-your—letter—o-f—February—2-O7--19-8-1— you-ask—f ox—the 
opinion of the Attorney General on two matters r e l a t i n g 
to the uniform c i t a t i o n and complaint, § 805.6, The Code 1981 
To quote from your l e t t e r : 

Question: A trooper mails the c i t a t i o n 
to the County Clerk's o f f i c e i n which the 
defendant i s to appear, from the county 
where he l i v e s . His Post headquarters are 
located i n the County where the defendant 
must appear. The questions arose i n Court 
that the Code indicates the c i t a t i o n must 
be delivered i n person by the Trooper to the 
County Clerk's o f f i c e . Is mailing considered 
a d e l i v e r y as the Code States? 

805.6-4 - A dismissal of a c i t a t i o n was 
requested i n Court as the o f f i c e r did not 
"swear and affir m " with r i g h t hand raised 
that the information contained herein i s 
true and correct. The trooper signed the 
c i t a t i o n i n front of a proper designee 
(the Clerk of Court) and his signature was 
v e r i f i e d by the designee. Would t h i s be 
considered "swearing and affirming" the 
information i s correct, without the r a i s i n g 
of the r i g h t hand? 
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A. Delivery by Mail i s S u f f i c i e n t . 

I t i s our opinion that d e l i v e r y by mail i s s u f f i c i e n t to 
comply with the " s h a l l d e l i v e r " language of § 805.6(a), The 
Code 1981. While there i s no case law i n Iowa d i r e c t l y 
construing t h i s language, the following p r i n c i p l e s are c l e a r . 
When the Code does not define a term, reference may be made 
to common and generally accepted meanings of words. See e.g. 
State v. Moorhead, N.W.2d (Iowa 7/15/81)(Sup. Ct. No. 
65330)(Dictionary d e f i n i t i o n of "equivalent" applied to 
d e f i n i t i o n of "equivalent education" within the meaning of 
§ 299.1, The Code). The common meaning of "d e l i v e r " i s "to 
hand over: Convey" Webster's New Coll e g i a t e Dictionary p. 2 98 
(1979). Delivery has been defined as the voluntary transfer 
of possession from one person to another. Kintzinger v. M i l l i n , 
254 Iowa 173, 117 N.W.2d 68 (1962). "What constitutes d e l i v e r y 
depends l a r g e l y upon the character and s i t u a t i o n of the property. 
Nothing more being required than what i s usual, convenient and 
proper." Cownie v. Local Board of Review"In and For City of 
Pes Moines, 235 Iowa 318, 16 N.W.2d 592, 598 (1944). So long 
as the c i t a t i o n and complaint i s received i n and f i l e d by the 
proper court, the method used i n perfecting t h i s f i l i n g can 
include the use of the mails. See, section 805.4, The Code 
1981 ("the law enforcement o f f i c e r i s s u i n g the c i t a t i o n s h a l l cause 
to be f i l e d a complaint i n the court i n which the c i t e d person 
i s required to appear."); .) 

B. I t i s Not Necessary that the O f f i c e r Swear and Af f i r m 
With Right Hand Raised. 

I t i s also the opinion of t h i s o f f i c e that the o f f i c e r ' s 
v e r i f i c a t i o n of the c i t a t i o n and complaint need not be 
accomplished "with r i g h t hand raised." To v e r i f y means to confirm 
or substantiate by oath. Francesconi v. Independent School 
D i s t r i c t of Wall Lake, 204 Iowa 307, 214 N.W.2d 882, 885 (1927). 
The purpose of the oath i s to secure the tru t h . Dalbey Bros. 
Lumber Co. v. C r i s p i n , 234 Iowa 151, 12 N.W.2d 277 (1943). 
Some outward act i s required by the person taking the oath 
"calculated to appeal to the conscience of the person to whom 
i t i s administered and by which he s i g n i f i e s that h i s conscious 
i s bound . . .." 12 N.W.2d at 279. Unless the statute so s p e c i f i e s , 
there i s no p a r t i c u l a r form the outward act must take. 12 N.W.2d 
at 279. A signature would, therefore, be a s u f f i c i e n t outward 
act f o r purposes of v e r i f i c a t i o n . 

Sincerely, 

THOMAS N. MARTIN 
Assistant Attorney General 

TNM/cla 



BEER AND LIQUOR CONTROL: §§ 123.1, 123.3(5), 123.95,The Code 
1981. A c a t e r e r or other p a r t y who does not h o l d a l i q u o r 
c o n t r o l l i c e n s e may not purchase l i q u o r at a s t a t e l i q u o r 
store and t r a n s p o r t i t to a l i c e n s e d premises f o r s e r v i c e to 
members of a bona f i d e meeting or convention. This c o n c l u s i o n 
a p p l i e s even i f the nonlicensee does not make a p r o f i t on the 
l i q u o r . (Norby to Gallagher, D i r e c t o r , Beer and Liquor C o n t r o l _ 
Department, 9/4/81) #81-9-4(L) 

September 4, 19 81 

R o l l a n d A. Gallagher, D i r e c t o r 
Beer and Liquor C o n t r o l Department 
L O C A L 
Dear Mr. Gallagher: 

You have requested an o p i n i o n of the Attorney General 
r e g a r d i n g the l e g a l i t y of c e r t a i n arrangements apparently 
undertaken by c a t e r e r s which i n v o l v e the s e r v i n g of l i q u o r . 
You have o u t l i n e d the arrangement as f o l l o w s : 

Is i t l e g a l f o r food c a t e r e r s or other 
people who do not h o l d a l i q u o r l i c e n s e 
t o : buy l i q u o r on which the 15% tax 
[ r e q u i r e d to be p a i d by holders of l i q u o r 
l i c e n s e s , § 123.96] i s not p a i d a t our 
s t a t e l i q u o r stores f o r bona f i d e con
ventions or meetings and t r a n s p o r t t h i s 
l i q u o r to the l i c e n s e d establishment 
where the l i q u o r i s going to be consumed 
by the bona f i d e convention or meeting, 
t r a n s p o r t a p o r t a b l e bar to the l i c e n s e d 
establishment to be used by the bona f i d e 
convention or meeting, arrange f o r an 
independent bartender (not one employed 
by l i c e n s e e ) to serve the l i q u o r f o r the 
bona f i d e convention or meeting, take i c e 
to the l i c e n s e d establishment, e t c . , and 
charge the bona f i d e convention or meeting 
f o r these s e r v i c e s ? 

The p o s s i b i l i t y of such an arrangement a r i s e s through 
§ 123.95, The Code 1981, which provides as f o l l o w s : 

Premises must be l i c e n s e d — e x c e p t i o n as to 
conventions and s o c i a l g atherings. I t i s 
unlawful f o r any person to a l l o w the d i s 
pensing or consumption of i n t o x i c a t i n g 
l i q u o r , except sacramental wines and beer, 
i n any establishment unless such e s t a b l i s h 
ment i s l i c e n s e d under t h i s chapter. 
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However, bona f i d e conventions or meet
ings may b r i n g t h e i r own l e g a l l i q u o r 
onto the l i c e n s e d premises i f the l i q u o r 
i s served to delegates or guests without 
c o s t . A l l other p r o v i s i o n s of t h i s 
chapter s h a l l be a p p l i c a b l e to such pre
mises. The p r o v i s i o n s of t h i s s e c t i o n 
s h a l l have no a p p l i c a t i o n to p r i v a t e 
s o c i a l gatherings of f r i e n d s or r e l a t i v e s 
i n a p r i v a t e home or a p r i v a t e place which 
i s not of a commercial nature nor where 
goods or s e r v i c e s may be purchased or s o l d 
nor any charge or r e n t or other things of 
value i s exchanged f o r the use of such 
premises f o r any purpose other than f o r 
s l e e p i n g quarters. 

The c o n s i d e r a t i o n s suggesting opposing r e s u l t s on your question 
r e a d i l y s p r i n g to mind. On the one hand, si n c e § 123.95 does 
creat e a. p r i v i l e g e f o r meetings and conventions to procure 
l i q u o r and serve i t at a l i c e n s e d premises, d e l e g a t i o n of the 
tasks i n v o l v e d i n arranging such s e r v i c e may not appear p a r t i 
c u l a r l y o f f e n s i v e . On the other hand, i f such d e l e g a t i o n and 
payment f o r s e r v i c e s amounts to the c a t e r e r being e s s e n t i a l l y 
a l i q u o r l i c e n s e e i n a l l but name, both the r e g u l a t o r y and 
revenue generating r e s p o n s i b i l i t y of the s t a t e are compromised. 
A d d i t i o n a l l y , we assume that a non-licensee p r o v i d i n g s e r v i c e s 
f o r compensation as described above would be i n c l i n e d to main
t a i n that the cost of t h e i r s e r v i c e s does not i n c l u d e a p r i c e 
mark-up on the l i q u o r served. One p o s s i b l e r e s o l u t i o n of t h i s 
q u e s tion might be tha t such s e r v i c e f o r compensation i s per
m i s s i b l e provided no mark-up i n p r i c e i s made i n connection w i t h 
the a c t u a l l i q u o r served. Such a p r o p o s i t i o n would appear to us 
to cre a t e problems of proof, r e q u i r i n g establishment of the f a c t 
t h a t the c a t e r e r ' s p r o f i t was de r i v e d only from goods and s e r v i c e s 
and not from s a l e of l i q u o r . 

We look to s e v e r a l s t a t u t o r y p r o v i s i o n s i n re a c h i n g our 
co n c l u s i o n . I n i t i a l l y , i t i s important to note that Ch. 123 
should be s t r i c t l y construed to achieve i t s r e g u l a t o r y purposes. 
§ 123.1, The Code 1981. Review of the language of § 123.95 

For example, an a c t i o n f o r damages pursuant to § 123.92, The 
Code 1981, may be brought a g a i n s t e i t h e r a l i c e n s e e or a non-
l i c e n s e e . Only l i c e n s e e s , however, need f u r n i s h proof of 
f i n a n c i a l r e s p o n s i b i l i t y . 
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i n d i c a t e s to us that i t s focus i s not toward a l l o w i n g a 
non-licensed commercial e n t e r p r i s e to serve l i q u o r to a 
meeting or convention at a greater p r o f i t due t o a v o i d i n g 
the 15% tax, but toward a l l o w i n g the meeting or convention to 
have l i q u o r on a l i c e n s e d premises without p a y i n g the cost of 
the l i c e n s e e tax. In other words, the ex c e p t i o n f o r conven
t i o n s and meetings should be construed i n l i g h t of the language 
of § 123.95 concerning p r i v a t e s o c i a l g a t h e r i n g s , which i s 
l i m i t e d to pl a c e s that are not commercial i n n a t u r e . Accord
i n g l y , we b e l i e v e any commercial a c t i v i t i e s i n v o l v e d w i t h 
s e r v i c e of l i q u o r to a meeting or convention.should be c l o s e l y 
s c r u t i n i z e d t o determine i f the s p i r i t of Ch. 123 i s compromised. 
As discussed below, we b e l i e v e that the system you have de
s c r i b e d does v i o l a t e Iowa law. 

I n i t i a l l y , § 123.3(25) de f i n e s " s a l e " f o r purposes of 
Ch. 123 as f o l l o w s : 

The p r o h i b i t e d ' s a l e ' of a l c o h o l i c 
l i q u o r or beer under t h i s chapter 
i n c l u d e s s o l i c i - t i n g — f o r _ s a l e . s - , t a k i n g 
orders f o r s a l e s , keeping or exposing 
f o r s a l e , d e l i v e r y or other t r a f f i c k 
i n g f o r a va l u a b l e c o n s i d e r a t i o n p r o 
mised or obtained, and p r o c u r i n g or 
a l l o w i n g procurement f o r any other 
p er s on. 

Pursuant to t h i s broad d e f i n i t i o n , i t appears t h a t the d e l i v e r y 
of l i q u o r by a c a t e r e r , as described i n your q u e s t i o n , does 
c o n s t i t u t e a " s a l e " of l i q u o r to the meeting or convention 
delegates.^ A c c o r d i n g l y , we b e l i e v e i t i s i l l e g a l f o r a 
c a t e r e r , or any non-l i c e n s e e , to purchase l i q u o r a t a s t a t e 
s t o r e and t r a n s p o r t i t to the s i t e of s e r v i c e t o a meeting or 
convention. T h i s c o n c l u s i o n a p p l i e s r e g a r d l e s s o f any c l a i m 
that no p r o f i t i s made on the l i q u o r by the c a t e r e r . We do 
b e l i e v e , however, that the c a t e r e r may charge the sponsor of the 
meeting or convention f o r bartending s e r v i c e , mix, and i c e , pro
vided t h i s c o s t i s p a i d by the sponsoring o r g a n i z a t i o n and not 
charged to the delegates f o r i n d i v i d u a l d r i n k s . 

A p r i o r Attorney General's o p i n i o n expresses the view th a t a 
s e r v i c e f o r d e l i v e r y of l i q u o r from a s t a t e l i q u o r s t o r e to 
a l i q u o r l i c e n s e e i s not co n t r a r y to Ch. 123. 1972 Op. A t t ' y 
Gen. 645. We wish to express no f u r t h e r o p i n i o n on that 
question, but b e l i e v e that d e l i v e r i e s to a l i c e n s e e are 
adequately monitored to ensure th a t a c t u a l d e l i v e r y i s made 
to the l i c e n s e e . See 150 I.A.C. 4.22. A d d i t i o n a l l y , such 
sa l e s to a l i c e n s e e do not r a i s e any question r e g a r d i n g pay
ment of the 15% l i c e n s e e tax. 
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In c o n c l u s i o n , we note that consumption of l i q u o r i s 
h i g h l y r e g u l a t e d , and no inherent r i g h t to s e l l or consume 
l i q u o r e x i s t s . In l i g h t of t h i s p r o p o s i t i o n , persons seeking 
to avoid the payment of a l i c e n s e e tax on l i q u o r served at a 
normally l i c e n s e d premises should not expect to e a s i l y a v o i d 
the tax requirement. A c c o r d i n g l y , r e q u i r i n g members of meet
ings or conventions to l i t e r a l l y b r i n g t h e i r l i q u o r themselves 
does not appear an i n a p p r o p r i a t e burden f o r avoidance of the 
tax that would be charged the l i c e n s e e under normal circum
stances . 

S i n c e r e l y , 

A s s i s t a n t Attorney General 
SGN:sh 



DISSOLUTION OF MARRIAGE: C o n f i d e n t i a l i t y of support r e c o r d bo 
§ 598.22, The Code 1981. The support record book i s a con
f i d e n t i a l r e c o r d . The amount of unpaid support o b l i g a t i o n s 
may not be made p u b l i c i f t h i s amount i s c a l c u l a t e d from data 
i n the support r e c o r d book. (Norby to Swartz, State Repre
s e n t a t i v e , 9/4/81) #81-9-3(L) 

Honorable Thomas Swartz September 4, 1981 
State Representative 
1516 W. State 
Marshalltown, Iowa 50158 
Dear Representative Swartz: 

You have requested an o p i n i o n of the Attorney General 
on the f o l l o w i n g question: 

_ _ _ J ^ e n _ _ a _ l j . ^ J ^ _ _ t ^ p _ o r ^ r y _ q r permanent 
support or f o r an assignment i s createcf -

by operation of § 598.22, The Code 1981, 
i s the amount of the unpaid accrued 
o b l i g a t i o n and thus the amount of the 
l i e n , a matter of p u b l i c record? 

Your question a r i s e s from the c o n f i d e n t i a l i t y requirements 
discussed i n a recent o p i n i o n , Op. A t t ' y Gen. #81-3-5(L). 

A piece of in f o r m a t i o n i t s e l f cannot be d i i ' e c t l y r e l a t e d 
to these c o n f i d e n t i a l i t y requirements. Documents, not informa 
t i o n , are p r o t e c t e d . This does not mean, however, that a con
f i d e n t i a l document may be read by i t s custodian to av o i d the 
c l e a r l y improper act of a l l o w i n g p u b l i c access to the document 

A c c o r d i n g l y , the amount of the l i e n may not be obtained 
from c o n f i d e n t i a l r e c o r d s . I f the same i n f o r m a t i o n can be 
obtained from other p u b l i c records, the i n f o r m a t i o n should be 
sought i n t h i s manner. But the c o n f i d e n t i a l i t y requirements 
of § 598.22 prevent access to the support r e c o r d book as a 
means of o b t a i n i n g t h i s i n f o r m a t i o n unless a u t h o r i z e d by a 
party to the d i s s o l u t i o n a c t i o n . 

STEVEN G. NORBY 
A s s i s t a n t Attorney General 

SGN:sh 



COUNTIES AND COUNTY OFFICERS: COLLECTIVE BARGAINING. §§ 20.28, 
344.8-10, The Code 1981. County o f f i c e r s a r e p r o h i b i t e d from 
e x p e n d i n g funds i n e x c e s s o f t h e i r a u t h o r i z e d a p p r o p r i a t i o n . 
P r o j e c t e d d e f i c i t s i n an o f f i c e ' s a p p r o p r i a t i o n can be c o v e r e d 
by a t r a n s f e r o f f u n d s . The t r a n s f e r must be p u r s u a n t t o a 
p r o p e r l y adopted r e s o l u t i o n o f the b o a r d o f s u p e r v i s o r s . 
( F o r t n e y t o Kenyon, U n i o n County A t t o r n e y , 10/30/81) #81-10-25(L) 

October 30, 1981 

A r n o l d 0. Kenyon I I I • 
U n i o n County A t t o r n e y 
C ourthouse 
C r e s t o n , Iowa 50801 

Dear Mr. Kenyon: 

You have r e q u e s t e d an o p i n i o n o f the A t t o r n e y G e n e r a l 
" r e g a r d i n g ~ t h e " r e T a t i o n s l i i p "between " v a r l u m l T ^ r o v i l F i o n s o f 
t h e Code and t h e terms o f a c o l l e c t i v e b a r g a i n i n g agreement 
p r e s e n t l y i n f o r c e between the Union County B o a r d o f Super
v i s o r s and the Teamsters as t h e c o l l e c t i v e b a r g a i n i n g agent 
f o r the c o u n t y ' s deputy s h e r i f f s . A t the o u t s e t , we f e e l 
c o m p e l l e d t o s t a t e t h e a p p r o p r i a t e p u r p o s e s o f an A t t o r n e y 
G e n e r a l ' s o p i n i o n . W h i l e i t i s a p p r o p r i a t e f o r t h i s o f f i c e 
t o e x p r e s s an o p i n i o n on l e g a l i s s u e s , i t i s i m p r o p e r f o r us 
t o engage i n j u d i c i a l f a c t - f i n d i n g i n the c o n t e x t o f an o p i n i o n . 
I n t e r p r e t i n g t h e terms o f a c o n t r a c t , w h i c h i s n o t o f s t a t e w i d e 
c o n c e r n , i s more a p p r o p r i a t e l y a d d r e s s e d a t t h e l o c a l l e v e l . 
T h i s i s p a r t i c u l a r l y t r u e i n a s i t u a t i o n where a f o r m a l mech
a n i s m has been e s t a b l i s h e d f o r r e s o l v i n g d i s p u t e s r e l a t e d t o 
t h e i n t e r p r e t a t i o n o f a l a b o r c o n t r a c t n e g o t i a t e d p u r s u a n t t o 
C h a p t e r 20, The Code 1981. 

W i t h t h e f o r e g o i n g p r i n c i p l e s s e r v i n g as b a c k g r o u n d , we 
t u r n t o t h e q u e s t i o n s you r a i s e . E s s e n t i a l l y , y o u p r e s e n t t h e 
f o l l o w i n g s c e n a r i o : Union County has e n t e r e d i n t o a c o l l e c t i v e 
b a r g a i n i n g agreement w i t h i t s deputy s h e r i f f s . The agreement 
i n c l u d e s , among o t h e r i t e m s , a p r o v i s i o n r e l a t i n g t o o v e r t i m e 
pay. The p r o v i s i o n i s as f o l l o w s : 

ARTICLE X I I 

OVERTIME COMPENSATION 

Ove r t i m e pay f o r a l l hours worked i n e x c e s s 
o f f o r t y - f o u r (44) h o u r s i n any g i v e n work 
week a t the r a t e o f one and o n e - h a l f (1%) 
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the normal h o u r l y r a t e o f pay s h a l l be p a i d 
p r o v i d e d such payment does n o t exceed 250 
h o u r s p e r c o n t r a c t y e a r . A f t e r 250 h o u r s 
has been r e a c h e d , o v e r t i m e s h a l l be com
p e n s a t e d i n compensatory t i m e o f f a t t h e 
same r a t e as o v e r t i m e pay. There s h a l l be 
no p y r a m i d i n g o f o v e r t i m e o r any o t h e r pay. 

The p r o b l e m f a c e d by Union County r e s u l t s f r o m t h e f a c t 
t h a t t h e Board o f S u p e r v i s o r s has a p p r o p r i a t e d a sum o f money 
f o r s a l a r i e s f o r d e puty s h e r i f f s w h i c h th e s h e r i f f b e l i e v e s i s 
i n a d e q u a t e t o meet the needs o f h i s department. He b a s e s t h i s 
b e l i e f on t h e f a c t t h a t w h i l e t h e amount a p p r o p r i a t e d i s enough 
t o pay t h e base s a l a r i e s o f t h e s h e r i f f ' s d e p u t i e s , i t does n o t 
i n c l u d e an amount adequate t o compensate the d e p u t i e s f o r p r o 
j e c t e d o v e r t i m e h o u r s . The d e p u t i e s have worked o v e r t i m e h o u r s 
d u r i n g t h i s budget y e a r . The s h e r i f f , p r o p e r l y c o n c e r n e d w i t h 
h i s budget l i m i t a t i o n s , has r e f u s e d t o a l l o w t h e o v e r t i m e pay 
c l a i m e d by t h e d e p u t i e s . The d e p u t i e s i n t u r n have f i l e d 
g r i e v a n c e s p u r s u a n t t o § 20.18, The Code, and t h e t erms o f t h e 
c o l l e c t i v e b a r g a i n i n g agreement. 

S e c t i o n 20.28, The Code 1981, p r o v i d e s : 

A p r o v i s i o n o f t h e Code w h i c h i s i n c o n 
s i s t e n t w i t h any t e rm o r c o n d i t i o n o f a 
c o l l e c t i v e b a r g a i n i n g agreement w h i c h i s 
made f i n a l under t h i s c h a p t e r s h a l l s u p e r 
sede t h e t e rm o r c o n d i t i o n o f t h e c o l l e c 
t i v e b a r g a i n i n g agreement u n l e s s o t h e r 
w i s e p r o v i d e d by t h e g e n e r a l assembly. A 
p r o v i s i o n o f a p r o p o s e d c o l l e c t i v e b a r g a i n 
i n g agreement n e g o t i a t e d a c c o r d i n g t o t h i s 
c h a p t e r w h i c h c o n f l i c t s w i t h t h e Code s h a l l 
n o t become a p r o v i s i o n o f the f i n a l c o l l e c 
t i v e b a r g a i n i n g agreement u n t i l t h e g e n e r a l 
assembly has amended the Code t o remove t h e 
c o n f l i c t . 

County o f f i c e r s a r e p r o h i b i t e d from e x p e n d i n g f u n d s i n 
e x c e s s o f t h e i r a u t h o r i z e d a p p r o p r i a t i o n . See § 344.10, The 
Code 1981. The U n i o n County s h e r i f f has e x p r e s s e d c o n c e r n s 
t h a t i t i s i m p o s s i b l e t o comply w i t h b o t h A r t i c l e X I I o f t h e 
c o l l e c t i v e b a r g a i n i n g agreement and § 344.10, w h i l e a t t h e 
same t i m e p r o v i d i n g adequate law enforcement f o r t h e c o u n t y . 
We n o t e t h a t t h e r e i s no i n h e r e n t c o n f l i c t between t h e c o l l e c 
t i v e b a r g a i n i n g agreement and t h e Code. The agreement does 
n o t r e q u i r e t h a t t h e s h e r i f f s c h e d u l e o v e r t i m e . I t m e r e l y 
p r o v i d e s t h e mechanism f o r d e t e r m i n i n g t h e c a l c u l a t i o n o f 
o v e r t i m e i f a c t u a l l y s c h e d u l e d and worked. The p r a c t i c a l 
p r o b l e m t o be f a c e d by Union County i s , q u i t e s i m p l y , e i t h e r 
t h e s h e r i f f s c h e d u l e s o n l y an amount o f law e n f o r c e m e n t c o v e r 
age t h a t i s a f f o r d a b l e w i t h i n the base s a l a r y , i n w h i c h case t h e 
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a p p r o p r i a t i o n i s adequate; o r , the s h e r i f f s c h e d u l e s t h e 
o v e r t i m e h o u r s he f e e l s a r e n e c e s s a r y , t h e r e b y r e s u l t i n g I n 
a s h o r t f a l l i n h i s budget a c c o u n t . The p r o j e c t e d d e f i c i t 
c o u l d t h e n be c o v e r e d by a t r a n s f e r o f funds p u r s u a n t t o 
§§ 344.8 o r 9, The Code 1981. T h i s t r a n s f e r i s a d e c i s i o n 
t o be made by the b o a r d o f s u p e r v i s o r s , however, n o t by 
the s h e r i f f . I f t h e s u p e r v i s o r s i n d i c a t e an u n w i l l i n g n e s s 
t o make a f u n d t r a n s f e r , § 344.10 wo u l d r e q u i r e the s h e r i f f 
t o a d j u s t h i s s c h e d u l i n g t o r e m a i n w i t h i n h i s a p p r o p r i a t i o n . 
S h o u l d the s u p e r v i s o r s d e c i d e t o make the t r a n s f e r o f f u n d s , 
t h e t r a n s f e r must be made p u r s u a n t t o a p r o p e r l y a d o p t e d 
r e s o l u t i o n o f the bo a r d . See §§ 344.8 and 9. 

Yours t r u l y , 

DAVID M. FORTNEY 
A s s i s t a n t A t t o r n e y G e n e r a l 

DMF:sh 



MENTAL HEALTH: County L i a b i l i t y f o r C o s t s of Care o f M e n t a l 
P a t i e n t s A d m i t t e d t o P r i v a t e H o s p i t a l s . §§ 229.22, 230.1, 
230.11, 230.18, 444.12, 444.12(2), 444.12(3), The Code 1981. 
County o f l e g a l s e t t l e m e n t i s r e s p o n s i b l e f o r t h e c o s t s o f c a r e 
and t r e a t m e n t o f a m e n t a l p a t i e n t t r e a t e d a t a p r i v a t e f a c i l i t y 
under § 229.22, The Code 1981. The county of a d m i s s i o n o r 
commitment i s l i a b l e f o r the c o s t s o f c a r e and t r e a t m e n t o f 
m e n t a l p a t i e n t s t r e a t e d a t a p r i v a t e f a c i l i t y under § 229.22, 
The Code 1981, where t h e l e g a l s e t t l e m e n t o f t h e p a t i e n t i s 
i n a n o t h e r s t a t e o r i s unknown. S t a t u t o r y l i a b i l i t y f o r t h e 

. c o s t s o f c a r e and t r e a t m e n t o f a m e n t a l p a t i e n t w i t h o u t l e g a l 
s e t t l e m e n t i s o n l y imposed upon t h e s t a t e when such p e r s o n s 
a r e t r e a t e d a t s t a t e h o s p i t a l s . (Mann t o D a v i s , S c o t t County 
A t t o r n e y , 10/28/81) #81-10-24(L) 

ASbl3i n.< 

October 28, 1981 

Mr. W i l l i a m E. D a v i s 
S c o t t County A t t o r n e y 
S c o t t County C o u r t h o u s e 
416 West F o u r t h S t r e e t 
D a v e n p o r t , Iowa 52801 

Dear Mr. D a v i s : 

You r e q u e s t e d an o p i n i o n o f t h e A t t o r n e y G e n e r a l on t h e 
f o l l o w i n g q u e s t i o n : 

I s a c o u n t y l i a b l e t o pay t h e e n t i r e c o s t 
o f c a r e , t r e a t m e n t and m a intenance o f 
p a t i e n t s , s p e c i f i c a l l y t h o s e p a t i e n t s 
h a v i n g l e g a l r e s i d e n c e i n a n o t h e r s t a t e 
o r unknown county of s e t t l e m e n t , who 
have been a d m i t t e d and d e t a i n e d i n a 
p r i v a t e h o s p i t a l p u r s u a n t t o t h e emergency 
p r o c e d u r e s under S e c t i o n 229.22 of t h e 
Code? 

T h i s i s s u e was a d d r e s s e d i n a p r i o r o p i n i o n o f t h i s o f f i c e , 
Op.Att'yGen. # 79-9-23, i n w h i c h we o p i n e d t h a t t h e s t a t e o f 
Iowa has no l i a b i l i t y and/or r e s p o n s i b i l i t y f o r t h e payment o r 
reimbursement f o r t h e c o s t s o f p s y c h i a t r i c e v a l u a t i o n o r t r e a t 
ment i n a p r i v a t e h o s p i t a l f o r p e r s o n s n o t h a v i n g l e g a l s e t t l e m e n t 
w i t h i n t h e s t a t e . We f u r t h e r o p i n e d t h a t t h e c o u n t y o f l e g a l 
s e t t l e m e n t has l i a b i l i t y and/or r e s p o n s i b i l i t y f o r t h e payment 
o r reimbursement f o r t h e c o s t s o f p s y c h i a t r i c e v a l u a t i o n o r 
t r e a t m e n t i n a p r i v a t e f a c i l i t y where a p e r s o n i s p l a c e d i n a 
p r i v a t e f a c i l i t y i n l i e u o f a d m i s s i o n o r commitment t o a s t a t e 
m e n t a l h e a l t h i n s t i t u t e . We r e l i e d on § 4 4 4 . 1 2 ( 3 ) , The Code 1979, 
f o r t h e above c o n c l u s i o n . 
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Upon r e v i e w and e v a l u a t i o n , we r e a f f i r m our v i e w t h a t t h e 
c o u n t y o f l e g a l s e t t l e m e n t i s r e s p o n s i b l e f o r t h e c o s t s o f c a r e 
and t r e a t m e n t o f a m e n t a l p a t i e n t d e t a i n e d f o r emergency 
commitment and t r e a t e d a t a p r i v a t e f a c i l i t y under § 229.22, 
The Code 1981. I n a d d i t i o n , we c o n c l u d e t h a t t h e c o u n t y o f 
a d m i s s i o n o r commitment o f a p e r s o n t o a p r i v a t e f a c i l i t y i s 
l i a b l e f o r t h e c o s t s o f c a r e and t r e a t m e n t f o r such p e r s o n 
where t h e p e r s o n ' s l e g a l s e t t l e m e n t i s i n a n o t h e r s t a t e o r i s 
unknown. We r e a c h t h i s c o n c l u s i o n because l i a b i l i t y i s o n l y 
imposed upon t h e s t a t e f o r t h e c a r e o f p e r s o n s w i t h o u t a l e g a l 
s e t t l e m e n t when such p e r s o n s a r e t r e a t e d a t s t a t e h o s p i t a l s . 
Op.Att'yGen. # 79-9-23; §§ 230.1 and 230.11, The Code 1981. 
S i n c e t h e l e g i s l a t u r e d i d n o t impose l i a b i l i t y upon t h e s t a t e 
f o r t h e c a r e and t r e a t m e n t o f a p e r s o n a t a p r i v a t e f a c i l i t y , 
and s i n c e a p e r s o n w i t h o u t l e g a l s e t t l e m e n t may n o t be d e n i e d 
a p p r o p r i a t e c a r e and t r e a t m e n t s o l e l y on t h e b a s i s o f r e s i d e n c y 
when r e s i d e n t s a r e p r o v i d e d such c a r e and t r e a t m e n t , S h a p i r o v. 
Thompson, 394 U.S. 618, 89 S.Ct. 1322, 22 L.Ed.2d 600 (1969); 
S h e a r d v . Department o f S o c i a l W e l f a r e , 310 F. Supp. 544 (N.D. 
Iowa 1969); 1978 Op.Att'yGen. 596; 1972 Op.Att'yGen. 328, l i a b i l i t y 
f o r such c o s t s must l i e e l s e w h e r e . I t i s our v i e w t h a t t h e 
l e g i s l a t u r e imposed such c o s t s upon t h e c o u n t y . We r e l y upon 
b o t h § 230.18 and § 444.12 (2) and ( 3 ) , The Code .19 81, as s u p p o r t 
f o r t h i s c o n c l u s i o n . Those s e c t i o n s r e a d as f o l l o w s : 

230.18 Expense i n c o u n t y o r p r i v a t e 
h o s p i t a l s . The e s t a t e s o f m e n t a l l y 
i l l p e r s o n s who may be t r e a t e d o r c o n 
f i n e d i n any c o u n t y h o s p i t a l o r home, 
o r i n any p r i v a t e h o s p i t a l o r s a n a t o r i u m , 
and t h e e s t a t e s o f p e r s o n s l e g a l l y bound 
f o r t h e i r s u p p o r t , s h a l l be l i a b l e t o t h e 
c o u n t y f o r t h e r e a s o n a b l e c o s t o f such 
s u p p o r t . 

444.12 County m e n t a l h e a l t h and 
i n s t i t u t i o n s f u n d . The b o a r d o f 
s u p e r v i s o r s o f each c o u n t y s h a l l 
e s t a b l i s h a c o u n t y m e n t a l h e a l t h 
and i n s t i t u t i o n s f u n d , from w h i c h 
s h a l l be p a i d : 
* * * 

2. Any p o r t i o n w h i c h t h e b o a r d o f 
s u p e r v i s o r s may deem a d v i s a b l e o f t h e 
c o s t o f p s y c h i a t r i c e x a m i n a t i o n and 
t r e a t m e n t o f p e r s o n s i n need t h e r e o f 
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o r o f p r o f e s s i o n a l e v a l u a t i o n , t r e a t 
ment, t r a i n i n g , h a b i l i t a t i o n , and c a r e 
of p e r s o n s who a r e m e n t a l l y r e t a r d e d , 
a u t i s t i c c h i l d r e n o r p e r s o n s who a r e 
a f f l i c t e d by any o t h e r d e v e l o p m e n t a l 
d i s a b i l i t y , a t any s u i t a b l e p u b l i c o r 
p r i v a t e f a c i l i t y p r o v i d i n g i n p a t i e n t 
o r o u t p a t i e n t c a r e i n such county. 
As used i n t h i s s u b s e c t i o n ; 
(emphasis added) 

* * * 

3. The c o s t o f c a r e and t r e a t m e n t o f 
p e r s o n s p l a c e d i n t h e c o u n t y h o s p i t a l , 
c o u n t y c a r e f a c i l i t y , a h e a l t h c a r e 
f a c i l i t y as d e f i n e d i n s e c t i o n 135C.1, 
s u b s e c t i o n 8, o r any o t h e r p u b l i c o r 
p r i v a t e f a c i l i t y : 

a. I n l i e u o f a d m i s s i o n o r commitment 
t o a s t a t e m e n t a l h e a l t h i n s t i t u t e , 
h o s p i t a l - s c h o o l , o r o t h e r f a c i l i t y 
e s t a b l i s h e d p u r s u a n t t o c h a p t e r 222. 
(emphasis added) 

I t i s o u r v i e w t h a t § 230.18, by i m p l i c a t i o n , h o l d s a c o u n t y 
l i a b l e f o r t h e c o s t s o f c a r e and t r e a t m e n t f o r a m e n t a l p a t i e n t 
i n c u r r e d a t a p r i v a t e f a c i l i t y . T h a t s e c t i o n makes m e n t a l l y i l l 
p e r s o n s o r t h e i r e s t a t e s l i a b l e t o a county f o r monies advanced 
by t h e c o u n t y f o r m e n t a l h e a l t h c a r e . By i m p l i c a t i o n , t h e 
c o u n t y i s l i a b l e f o r t h e i n i t i a l c o s t s o f c a r e and t r e a t m e n t 
f o r t h e m e n t a l h e a l t h p a t i e n t i n a p r i v a t e f a c i l i t y , s u b j e c t t o 
recoupment from t h e p a t i e n t o r h i s / h e r e s t a t e . 

Even i f § 230.18 d i d n o t i m p l y t h i s l i a b i l i t y , we t h i n k 
t h a t t h e language o f § 444.12 and s u b s e c t i o n s i s c l e a r i n t h i s 
r e g a r d . L i a b i l i t y i s imposed upon t h e county where a p e r s o n 
i s a d m i t t e d o r committed t o a p u b l i c o r p r i v a t e f a c i l i t y i n l i e u 
o f a d m i s s i o n t o a s t a t e m e n t a l h e a l t h i n s t i t u t e , when such p e r s o n 
has no l e g a l s e t t l e m e n t . 

I n summary, we c o n c l u d e t h a t t h e c o u n t y o f l e g a l s e t t l e m e n t 
i s r e s p o n s i b l e f o r t h e c o s t s o f c a r e and t r e a t m e n t o f a m e n t a l 
p a t i e n t t r e a t e d a t a p r i v a t e f a c i l i t y under § 229.22, The Code 
1981. The county o f a d m i s s i o n o r commitment i s l i a b l e f o r t h e 
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c o s t s o f c a r e and t r e a t m e n t o f m e n t a l p a t i e n t s t r e a t e d a t a 
p r i v a t e f a c i l i t y under § 229.22, The Code 1981, where t h e l e g a l 
s e t t l e m e n t o f t h e p a t i e n t i s i n a n o t h e r s t a t e o r i s unknown. 
S t a t u t o r y l i a b i l i t y f o r t h e c o s t s o f c a r e and t r e a t m e n t o f a 
m e n t a l p a t i e n t w i t h o u t l e g a l s e t t l e m e n t i s o n l y imposed upon 
t h e s t a t e when such p e r s o n s a r e t r e a t e d a t s t a t e h o s p i t a l s . 

S i n c e r e l y , 

Thomas Mann, J r . 
A s s i s t a n t A t t o r n e y G e n e r a l 

TM/jam 



STATE OFFICES AND DEPARTMENTS. Department o f H e a l t h . D i v i s i o n o f 
V i t a l Records and S t a t i s t i c s . S e c t i o n s 144.13, 144.15, 144.45, The 
Code 19 81. C e r t i f i e d c o p i e s o f b i r t h c e r t i f i c a t e s i s s u e d by t h e 
Department o f H e a l t h must show t h e d a t e o f r e g i s t r a t i o n . The D e p a r t 
ment may n o t , i n l i e u o f the date o f r e g i s t r a t i o n , c e r t i f y t h a t t h e 
r e g i s t r a t i o n was t i m e l y and t h a t t h e c e r t i f i c a t e was n o t a d e l a y e d 
r e g i s t r a t i o n . (Freeman t o P a w l e w s k i , Commissioner o f P u b l i c H e a l t h , 
10/28/81) #81-10-23(L) 

October 28, 1981 

Mr. Norman L. P a w l e w s k i 
Commissioner o f P u b l i c H e a l t h 
Iowa S t a t e Department o f H e a l t h 
L u c a s S t a t e O f f i c e B u i l d i n g 
Des M o i n e s , Iowa 50319 

Dear Commissioner P a w l e w s k i : 

You - h a v e — r e q u e s t e d - a n — o p i n i o n — f r o m - a u r — o f - f i . c e — w i t h 
r e s p e c t t o o l d e r , s p e c i f i c a l l y e a r l y 1900, b i r t h c e r t i f i 
c a t e s , many o f whi c h do n o t b e a r an o r i g i n a l f i l i n g d a t e . 
You have asked i n p a r t i c u l a r w hether the Department i s 
r e q u i r e d t o i n d i v i d u a l l y stamp t h e s e r e c o r d s w i t h t h e d a t e 
o f f i l i n g , w h i c h d a t e s may be o b t a i n e d from t h e y e a r l y r e c o r d 
books i n w h i c h the r e c o r d s t h e m s e l v e s are c o n t a i n e d o r whether 
t h e Department may, i n the a l t e r n a t i v e , - send c o p i e s o f t h e s e 
c e r t i f i c a t e s w i t h o u t s a i d f i l i n g d a t e s b u t w i t h a n o t i c e p r i n t e d 
a t t h e top o r on t h e back o f t h e c e r t i f i c a t e copy w h i c h s t a t e s : 

I f t h i s b i r t h c e r t i f i c a t e does n o t have an 
o r i g i n a l f i l i n g [ d a t e ] , the Department v e r 
i f i e s t he c e r t i f i c a t e was f i l e d w i t h i n t h e 
a p p r o p r i a t e time l i m i t s as r e q u i r e d u n l e s s 
o t h e r w i s e i n d i c a t e d as a d e l a y e d f i l i n g . 

You make s p e c i f i c r e f e r e n c e t o c h a p t e r 470-99.2 o f t h e 
Iowa A d m i n i s t r a t i v e Code. 

C h a p t e r 144, The Code 19 81, governs t h e maintenance and 
o p e r a t i o n o f a v i t a l s t a t i s t i c s s y s t e m t h r o u g h o u t t h e S t a t e o f 
Iowa. S e c t i o n 144.2, The Code. C e r t a i n r e q u i r e m e n t s w i t h 
r e s p e c t t o t h e r e g i s t r a t i o n o f v a r i o u s v i t a l s t a t i s t i c s r e c o r d s 
a r e o u t l i n e d t h r o u g h o u t c h a p t e r 144. 
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Section 144.13 governs b i r t h c e r t i f i c a t e s and states i n 
pertinent part as follows: 

A c e r t i f i c a t e of b i r t h for each l i v e b i r t h 
which occurs i n t h i s state s h a l l be f i l e d 
with the l o c a l r e g i s t r a r of the d i s t r i c t 
i n which the b i r t h occurs within f i v e days 
a f t e r the b i r t h and s h a l l be registered by 
the r e g i s t r a r i f i t has been completed and 
f i l e d i n accordance with t h i s chapter. 

Section 144.13(1), The Code. This p a r t i c u l a r p r o v i s i o n 
does not require that the date of f i l i n g be noted on the c e r t i f 
i c a t e , i t s e l f , nor do any of the other provisions of section 
144.13 require such a notation. Section 144.15, regarding de
layed r e g i s t r a t i o n s of b i r t h , does require that the date of 
r e g i s t r a t i o n of a delayed c e r t i f i c a t e of b i r t h be noted on that 
c e r t i f i c a t e . The section states, i n part, that " [ c J e r t i f i c a t e s 
of b i r t h r e g i s t e r e d one year or mbre a f t e r the date of occurrence 
s h a l l be marked "delayed" and s h a l l show on t h e i r face the date 
of the delayed r e g i s t r a t i o n . " 

Your question, though, appears to be concerned with those 
older c e r t i f i c a t e s of b i r t h which were not registered a year or 
more a f t e r the date of b i r t h . While section 144.13 contains no 
s p e c i f i c requirement for notation of f i l i n g or r e g i s t r a t i o n date, 
section 144.45 must be noted. That section provides i n pertinent 
part as follows: 

C e r t i f i e d copies. The state r e g i s t r a r and the 
cl e r k of the d i s t r i c t court s h a l l , upon written 
request from any applicant e n t i t l e d to such 
record, issue a c e r t i f i e d copy of any c e r t i f i c a t e 
or record i n h i s custody or of a part thereof. 
Each copy issued s h a l l show the date of r e g i s t r a 
t i o n ; and copies issued from records marked "delayed", 
"amended", or "court order" s h a l l be s i m i l a r l y marked 
and show the e f f e c t i v e date. 

* * * * * * * * * 
No person s h a l l prepare or issue any c e r t i f i c a t e 
which purports to be an o r i g i n a l , c e r t i f i e d copy, 
or copy of a c e r t i f i c a t e of b i r t h , death, f e t a l 
death, or marriage except as authorized i n t h i s 
chapter. 

[Emphasis added.] According to section 144.45, a c e r t i 
f i e d copy of a record of b i r t h must show the date of r e g i s t r a t i o n . 
The l e g i s l a t u r e uses the word " s h a l l . " The word " s h a l l " imposes 
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a d u t y . S e c t i o n 4 . 1 ( 3 6 ) ( a ) , The Code. F u r t h e r m o r e , "[w]hen 
a d d r e s s e d t o a p u b l i c o f f i c i a l t h e work ' s h a l l ' i s o r d i n a r i l y 
mandatory, e x c l u d i n g t h e i d e a o f p e r m i s s i v e n e s s o r d i s c r e t i o n . " 
Schmidt v. A b b o t t , 26 Iowa 886, 890, 261 Iowa 156 N.W.2d 649, 

650 (1968). The below quoted p o r t i o n o f s e c t i o n 144.45 a l s o 
shows an i n t e n t on t h e p a r t o f t h e l e g i s l a t u r e t h a t t h e p r o 
v i s i o n s o f t h a t s e c t i o n are mandatory and n o t p e r m i s s i v e o r 
d i s c r e t i o n a r y . 

No e x c e p t i o n t o a showing o f the d a t e o f r e g i s t r a t i o n on 
a c e r t i f i e d copy o f r e c o r d s i n t h e c u s t o d y o f t h e s t a t e r e g i s t r a r 
i s made by t h e s t a t u t e . C o n s e q u e n t l y , i t a p p e a r s t h a t t h e l a w , 
i t s e l f , r e q u i r e s t h a t t h e r e g i s t r a t i o n d a t e be shown when a 
c e r t i f i e d copy o f a r e c o r d i s i s s u e d . I.A.C. 470-99.2, w h i c h 
p r o v i d e s i n p a r t t h a t " [ t ] h e r e g i s t r a t i o n o f a b i r t h a f t e r t h e 
s t a t u t o r y t i m e p r e s c r i b e d f o r f i l i n g b u t w i t h i n one y e a r from 
the date o f b i r t h s h a l l be r e g i s t e r e d on t h e s t a n d a r d form o f a 
l i v e b i r t h c e r t i f i c a t e , " o f f e r s no r e l i e f f r o m the c l e a r r e q u i r e -
"ment -or" s e c t i o n ~144 .45 r — E v e n ~ i - f — I - . A . - C T -470-99-T2—did—purport -to 
g r a n t s uch r e l i e f , i t s v a l i d i t y w ould t h e n be q u e s t i o n a b l e s i n c e 
a g e n c i e s may n o t p r o s c r i b e r u l e s w h i c h a r e c o n t r a r y t o o r i n 
e x c e s s o f t h e i r s t a t u t o r y g r a n t s o f a u t h o r i t y . Iowa Auto D e a l e r s 
A s s o c i a t i o n v. Iowa Department o f Revenue, 301 N.W.2d 760, (Iowa 
1981). 

I n answer t o y o u r s p e c i f i c q u e s t i o n , t h o u g h , i t must be 
n o t e d t h a t s e c t i o n 144.45 o n l y r e f e r s t o c e r t i f i e d c o p i e s o f 
r e c o r d s i s s u e d by t h e s t a t e r e g i s t r a r . S e c t i o n 144.4 3 does n o t 
r e f e r t o t h e o r i g i n a l r e c o r d s m a i n t a i n e d by t h e s t a t e r e g i s t r a r . 
F u r t h e r m o r e , s e c t i o n 144.13 does n o t mandate t h a t t h e r e c o r d s , 
t h e m s e l v e s , c a r r y a n o t a t i o n o f t h e d a t e o f f i l i n g o r r e g i s t r a t i o n . 
Thus, the law does n o t appear t o r e q u i r e t h a t t h e Department o f 
H e a l t h go t h r o u g h a l l o f the o l d r e c o r d s o f b i r t h i n i t s c u s t o d y 
and n ote t h e d a t e o f r e g i s t r a t i o n where t h e s e r e c o r d s a r e n o t 
d e l a y e d r e g i s t r a t i o n s o f b i r t h g o v e r n e d by s e c t i o n 144.14. When 
a c e r t i f i e d copy i s r e l e a s e d , however, the d a t e o f r e g i s t r a t i o n 
must be n o t e d t h e r e o n a t t h a t t i m e . 

I n c o n c l u s i o n , c e r t i f i e d c o p i e s o f b i r t h c e r t i f i c a t e s i s s u e d 
by t h e s t a t e r e g i s t r a r upon r e q u e s t s h a l l show t h e d a t e o f r e g 
i s t r a t i o n . I t i s t h e o p i n i o n o f t h i s o f f i c e t h a t t h e Department 
may n o t i s s u e a c e r t i f i e d copy o f a c e r t i f i c a t e o f b i r t h w i t h o u t 
the date o f r e g i s t r a t i o n b u t , r a t h e r , w i t h a s t a t e m e n t c e r t i f y i n g 
t h a t the c e r t i f i c a t e was f i l e d w i t h i n t h e a p p r o p r i a t e t i m e l i m i t s 
and was n o t a d e l a y e d r e g i s t r a t i o n o f b i r t h . 

S i n c e r e l y y o u r s , 

^JEANINE FREEMAN 
A s s i s t a n t A t t o r n e y G e n e r a l 
J F : d j c 



MENTAL HEALTH: COUNTIES AND COUNTY OFFICERS: I n v e s t i g a t i o n 
o f m e n t a l p a t i e n t ' s a b i l i t y t o pay f o r m e n t a l h e a l t h c a r e . 
§§ 4 . 1 ( 3 6 ) ( a ) , 230.1, 230.15, 2 3 0 . 2 5 ( 1 ) , 230.26, The Code 1981. 
County b o a r d o f s u p e r v i s o r s has an a f f i r m a t i v e d u t y t o i n v e s t i 
g a t e t h e a b i l i t y o f a m e n t a l h e a l t h p a t i e n t t o pay, o r o t h e r s 
l i a b l e f o r t h e p a t i e n t ' s s u p p o r t , t o pay f o r m e n t a l h e a l t h 
c a r e . The b o a r d i s n o t r e q u i r e d t o d i r e c t t h e c o u n t y a u d i t o r 
t o i n d e x a p a t i e n t ' s name where t h e board f i n d s t h a t t h e 
p a t i e n t o r o t h e r s l i a b l e f o r t h e p a t i e n t ' s s u p p o r t i s a b l e 
t o pay f o r m e n t a l h e a l t h c a r e , b u t i s r e q u i r e d t o d i r e c t t h e 
a u d i t o r n o t t o i n d e x a p a t i e n t ' s name where t h e b o a r d f i n d s an 
i n a b i l i t y t o pay. The county a u d i t o r i s r e q u i r e d t o a u t o m a t i c a l l y 
i n d e x a p a t i e n t ' s name i n the c o u n t y ' s a c c o u n t book, u n l e s s 
p u r s u a n t t o § 230.25(1) t h e b o a r d o f s u p e r v i s o r s d i r e c t s t h a t 
t h e p a t i e n t ' s name n o t be i n d e x e d . (Mann t o Bloom, Montgomery 
County A t t o r n e y , 10/23/81) #81-10-22(L) 

> 

October 23, 1981 

Mr. Dennis D. Bloom 
Montgomery County A t t o r n e y 
Montgomery County Courthouse 
-Red-Oak,^ l a w a 515R6.1 

Dear Mr. Bloom: 

You r e q u e s t e d an o p i n i o n o f t h e A t t o r n e y G e n e r a l on t h e 
q u e s t i o n o f what p r o c e d u r a l s t e p s must be t a k e n by a c o u n t y 
i n o r d e r t o p r e s e r v e i t s r i g h t t o c o l l e c t monies advanced f o r 
th e c a r e and t r e a t m e n t p r o v i d e d t o county r e s i d e n t s a t m e n t a l 
h e a l t h f a c i l i t i e s . I n s u b s t a n c e , you ask t h e f o l l o w i n g 
s p e c i f i c q u e s t i o n s : 

1. Does a county b o a r d o f s u p e r v i s o r s 
have an a f f i r m a t i v e d u t y t o i n v e s 
t i g a t e the a b i l i t y o f a m e n t a l 
p a t i e n t , and o t h e r s l i a b l e f o r h i s / 
h e r c a r e and t r e a t m e n t t o pay f o r 
such m e n t a l h e a l t h c a r e ? 

2. Where t h e b o a r d f i n d s t h a t a m e n t a l 
h e a l t h p a t i e n t , o r o t h e r s l i a b l e 
f o r h i s / h e r s u p p o r t , i s a b l e t o pay 
f o r m e n t a l h e a l t h c a r e p r o v i d e d , i s 
t h e b o a r d r e q u i r e d t o d i r e c t t h e 
county a u d i t o r t o i n d e x t h e name o f 
th e p a t i e n t i n t h e c o u n t y ' s a c c o u n t 
book? 
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Bloom 

3. I f t h e b o a r d f a i l s t o d i r e c t t h e 
a u d i t o r t o i n d e x a p a t i e n t ' s name, 
s h o u l d t h e a u d i t o r a u t o m a t i c a l l y 
i n d e x t h e p a t i e n t ' s name i f t h e 
boa r d does n o t i s s u e a f i n d i n g 
t h a t t h e p a t i e n t i s u n a b l e t o pay 
f o r m e n t a l h e a l t h c a r e , and does 
n o t d i r e c t the a u d i t o r n o t t o 
i n d e x t h e p a t i e n t ' s name? 

I n r e s p o n d i n g t o y o u r q u e s t i o n s , we r e s t a t e t h e w e l l 
e s t a b l i s h e d p r i n c i p l e t h a t a county i s l i a b l e f o r t h e c o s t s 
o f c a r e and t r e a t m e n t p r o v i d e d t o l e g a l r e s i d e n t s o f t h e 
county a t m e n t a l h e a l t h f a c i l i t i e s . 1978 Op.Att'yGen. 126; 
1976 Op.Att'yGen. 400; § 230.1, The Code 1981. A c o u n t y may, 
however, r e c o v e r monies advanced f o r m e n t a l h e a l t h c a r e from 
a m e n t a l h e a l t h p a t i e n t , o r from o t h e r s l e g a l l y l i a b l e f o r t h e 
p a t i e n t ' s s u p p o r t . Op.Att'yGen. # 8 1 - 8 - 1 1 ( L ) ; § 230.15, The 
Code 19 81. Thus, a county i s r e q u i r e d t o i n v e s t i g a t e and 
d e t e r m i n e t h e a b i l i t y o f a m e n t a l h e a l t h p a t i e n t , and o t h e r s 
l i a b l e f o r t h e p a t i e n t ' s s u p p o r t , t o pay f o r t h e expenses o f 
t h e p a t i e n t - i s h o s p i t a l i z a t i o n . I n t h i s r e g a r d , § 2 3 0 . 2 5 ( 1 ) , 
The Code 1981, r e q u i r e s t h e f o l l o w i n g : 

1. Upon r e c e i p t from the county a u d i t o r 
o f t h e l i s t o f names f u r n i s h e d p u r s u a n t 
t o s e c t i o n 230.21, t h e board o f s u p e r 
v i s o r s s h a l l make an i n v e s t i g a t i o n t o 
d e t e r m i n e t h e a b i l i t y o f each p e r s o n 
whose name appears on t h e l i s t , and a l s o 
t h e a b i l i t y o f any p e r s o n l i a b l e under 
s e c t i o n 230.15 f o r t h e s u p p o r t o f t h a t 
p e r s o n , t o pay t h e expenses o f t h a t 
p e r s o n ' s h o s p i t a l i z a t i o n . I f t h e b o a r d 
f i n d s t h a t n e i t h e r t h e h o s p i t a l i z e d 
p e r s o n n o r any p e r s o n l e g a l l y l i a b l e 
f o r h i s o r h e r s u p p o r t i s a b l e t o pay 
t h o s e expenses, t h e y s h a l l d i r e c t t h e 
co u n t y a u d i t o r n o t t o i n d e x t h e names 
o f any o f t h o s e p e r s o n s as would o t h e r 
w i s e be r e q u i r e d by s e c t i o n 230.26. 
However t h e b o a r d may r e v i e w i t s f i n d i n g 
w i t h r e s p e c t t o any p e r s o n a t any s u b 
sequent t i m e a t w h i c h a n o t h e r l i s t i s 
f u r n i s h e d by t h e a u d i t o r upon w h i c h 
t h a t p e r s o n ' s name a p p e a r s . I f t h e 
b o a r d f i n d s upon r e v i e w t h a t t h a t p e r s o n 
o r t h o s e l e g a l l y l i a b l e f o r h i s o r h e r 



Mr. Dennis D. Bloom 
Page Three 

s u p p o r t a re p r e s e n t l y a b l e t o pay 
the expenses o f t h a t p e r s o n ' s h o s p i 
t a l i z a t i o n , t h a t f i n d i n g s h a l l a p p l y 
o n l y t o charges s t a t e d upon t h e 
c e r t i f i c a t e from which t h e l i s t was 
drawn up and any subsequent charges 
s i m i l a r l y c e r t i f i e d , u n l e s s and u n t i l 
t h e b o a r d a g a i n changes i t s f i n d i n g , 
(emphasis added). 

T h i s o f f i c e has r e v i e w e d § 230.25(1) i n two p r i o r 
o p i n i o n s , Op.Att'yGen. # 79-6-22 and 1978 Op.Att'yGen. 1. 
Bot h o f t h o s e o p i n i o n s a d d r e s s e d s u b s t a n t i v e q u e s t i o n s about a 
bo a r d o f s u p e r v i s o r ' s d u t y t o d e t e r m i n e a p e r s o n ' s a b i l i t y t o 
pay f o r m e n t a l h e a l t h c a r e . I n 197 8 Op.Att'yGen. 1, we 
o p i n e d t h a t a board's d e t e r m i n a t i o n o f a b i l i t y t o pay i s t o be 
made each t i m e t h e co u n t y i s b i l l e d f o r . t r e a t m e n t , under any 
s t a n d a r d s and p r o c e d u r e s w h i c h a r e n e c e s s a r y , and w h i c h 
d i r e c t l y t e n d t o a c c o m p l i s h i t s d u t y t o d e t e r m i n e a b i l i t y t o 
payT ̂ and^whrcfr are—not—othe-rw-i-se—i-nec-ns i - s - t e n t — w i t h — l a w I n 
Op.Att'yGen. #79-6-22, we o p i n e d t h a t t h e bo a r d ' s assessment 
of a p e r s o n ' s a b i l i t y t o pay s h o u l d be l i m i t e d t o a p e r s o n ' s 
p r e s e n t a b i l i t y t o pay, based on t h e p e r s o n ' s nonexempt 
a s s e t s and t h e economic needs o f t h e p e r s o n and h i s / h e r 
f a m i l y . R e l y i n g on t h e above o p i n i o n s and t h e language o f 
§ 2 3 0 . 2 5 ( 1 ) , we.now c o n c l u d e t h a t a b o a r d o f s u p e r v i s o r s has 
an a f f i r m a t i v e d u t y t o i n v e s t i g a t e a p e r s o n ' s a b i l i t y t o pay 
f o r m e n t a l h e a l t h c a r e . The l e g i s l a t u r e d i c t a t e d t h a t t h e 
bo a r d " s h a l l " make an i n v e s t i g a t i o n o f a p e r s o n ' s a b i l i t y t o 
pay. The word " s h a l l " imposes a d u t y . § 4 . 1 ( 3 6 ) ( a ) , The Code 
1981. Thus a county b o a r d o f s u p e r v i s o r s has an a f f i r m a t i v e 
d u t y t o i n v e s t i g a t e t h e a b i l i t y o f a m e n t a l h e a l t h p a t i e n t t o 
pay, o r a b i l i t y o f o t h e r s l i a b l e f o r t h e p a t i e n t ' s s u p p o r t , t o pay 
f o r m e n t a l h e a l t h c a r e . 

You n e x t i n q u i r e as t o whether the b o a r d i s r e q u i r e d t o 
d i r e c t t h e co u n t y a u d i t o r t o i n d e x a p a t i e n t ' s name i n t h e c o u n t y ' 
a c c o u n t book where t h e b o a r d d e t e r m i n e s t h a t t h e p a t i e n t o r o t h e r s 
l i a b l e f o r h i s / h e r s u p p o r t i s a b l e t o pay f o r m e n t a l h e a l t h c a r e . 
I n r e v i e w i n g § 23 0 . 2 5 ( 1 ) , we f i n d no language w h i c h imposes an 
a f f i r m a t i v e d u t y upon t h e b o a r d t o d i r e c t t h e c o u n t y a u d i t o r t o 
i n d e x a p a t i e n t ' s name where t h e bo a r d f i n d s t h a t t h e p a t i e n t , 
o r o t h e r s l i a b l e f o r t h e p a t i e n t ' s s u p p o r t , a r e a b l e t o pay f o r 
m e n t a l h e a l t h s e r v i c e s . I n f a c t , t h e bo a r d i s o n l y r e q u i r e d t o 
g i v e d i r e c t i o n t o t h e county a u d i t o r where t h e b o a r d f i n d s t h a t 
a p e r s o n i s u n a b l e t o pay. I n t h o s e i n s t a n c e s , t h e b o a r d " s h a l l " 
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d i r e c t t h e a u d i t o r n o t t o i n d e x t h e p a t i e n t ' s name i n t h e 
ac c o u n t book. T h i s i s the o n l y r e q u i r e m e n t imposed by the 
s t a t u t e . 

C o n c e d e d l y , i t c o u l d be argued t h a t § 230.25(1) r e q u i r e s 
by n e g a t i v e i m p l i c a t i o n t h a t t h e b o a r d d i r e c t t h e a u d i t o r t o 
i n d e x a p a t i e n t ' s name where t h e b o a r d f i n d s an a b i l i t y t o pay. 
However, no such language i s i n c l u d e d i n the s t a t u t e and i t s h o u l d 
n o t be r e a d i n under t h e g u i s e o f s t a t u t o r y c o n s t r u c t i o n . 
S t a t e v. H e s f o r d , 242 N.W.2d 256 (Iowa 1976); K e l l y v. Brewer, 
239 N.W.2d 109 (Iowa 1976). 

E q u a l l y as i m p o r t a n t , t h i s q u e s t i o n was a d d r e s s e d i n 
a n o t h e r s t a t u t o r y p r o v i s i o n . S e c t i o n 230.26, The Code 1981, 
imposes a d u t y upon t h e a u d i t o r t o keep an a c c u r a t e a c c o u n t o f 
p a t i e n t c o s t s . I t rea d s as f o l l o w s : 

230.26 A u d i t o r t o keep r e c o r d . The 
a u d i t o r o f each c o u n t y s h a l l keep an 
a c c u r a t e a c c o u n t o f t h e c o s t o f t h e 
maintenance o f any p a t i e n t k e p t i n 
any i n s t i t u t i o n as p r o v i d e d f o r i n 
t h i s c h a p t e r and keep an i n d e x o f t h e . '. 
names o f the pers o n s a d m i t t e d o r com
m i t t e d from such c o u n t y . The name of 
th e husband o r t h e w i f e o f such p e r s o n 
d e s i g n a t i n g such p a r t y as t h e spouse 
o f t h e p e r s o n a d m i t t e d o r committed 
s h a l l a l s o be i n d e x e d i n t h e same manner 
as t h e names o f t h e . p e r s o n s a d m i t t e d o r 
committed a r e i n d e x e d . The book s h a l l 
be d e s i g n a t e d as an a c c o u n t book o r 
i n d e x , and s h a l l have no r e f e r e n c e i n 
any p l a c e t o a l i e n . (emphasis added). 

Under t h e above p r o v i s i o n , t h e co u n t y a u d i t o r i s d u t y bound 
t o i n d e x t h e name o f p e r s o n s from t h e county r e c e i v i n g m e n t a l 
h e a l t h c a r e i n an i n s t i t u t i o n . A g a i n , the l e g i s l a t u r e used t h e 
word " s h a l l " , and t h a t word imposes a d u t y . § 4 . 1 ( 3 6 ) ( a ) , 
The Code 1981. C o n s e q u e n t l y , t h e c o u n t y a u d i t o r i s r e q u i r e d t o 
a u t o m a t i c a l l y i n d e x a p a t i e n t ' s name i n the c o u n t y ' s a c c o u n t 
book, u n l e s s p u r s u a n t t o § 230.25 t h e b o a r d o f s u p e r v i s o r s d i r e c t s 
t h a t t h e p a t i e n t ' s name n o t be i n d e x e d . 

I n summary, we c o n c l u d e t h a t a county b o a r d o f s u p e r v i s o r s 
has an a f f i r m a t i v e d u t y t o i n v e s t i g a t e t he a b i l i t y o f a m e n t a l 
h e a l t h p a t i e n t t o pay, o r o t h e r s l i a b l e f o r t h e p a t i e n t ' s s u p p o r t , 
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t o pay f o r m e n t a l h e a l t h c a r e . The board i s n o t r e q u i r e d t o 
d i r e c t t h e co u n t y a u d i t o r t o i n d e x a p a t i e n t ' s name where t h e 
bo a r d f i n d s t h a t t h e p a t i e n t o r o t h e r s l i a b l e f o r t h e p a t i e n t ' s 
s u p p o r t , t o pay f o r m e n t a l h e a l t h c a r e . The b o a r d i s n o t 
r e q u i r e d t o d i r e c t t h e county a u d i t o r t o i n d e x a p a t i e n t ' s name 
where t h e b o a r d f i n d s t h a t the p a t i e n t o r o t h e r s l i a b l e f o r t h e 
p a t i e n t ' s s u p p o r t i s a b l e t o pay f o r me n t a l h e a l t h c a r e , b u t 
i s r e q u i r e d t o d i r e c t the a u d i t o r n o t t o i n d e x a p a t i e n t ' s name 
where the b o a r d f i n d s an i n a b i l i t y t o pay. The c o u n t y a u d i t o r i s 
r e q u i r e d t o a u t o m a t i c a l l y i n d e x a p a t i e n t ' s name i n t h e c o u n t y ' s 
a c c o u n t book, u n l e s s p u r s u a n t t o § 230.25(1) t h e b o a r d o f s u p e r 
v i s o r s d i r e c t s t h a t t h e p a t i e n t ' s name not be i n d e x e d . 

Thomas Mann, J r . 
A s s i s t a n t A t t o r n e y G e n e r a l 

TM/jam 



BANKS: HOLDING COMPANIES CONTROL. S e c t i o n 524.1803, The Code 
1981; 12 U.S.C. §§ 1817 and 1842. No bank holding-company 
s h a l l make any o f f e r t o purc h a s e o r a c q u i r e , d i r e c t l y o r i n 
d i r e c t l y , t h e v o t i n g s h a r e s o f any s t a t e or n a t i o n a l bank 
w i t h o u t ' e x t e n d i n g the same o f f e r t o owners o f a l l o u t s t a n d 
i n g s h a r e s o f the bank not owned o r c o n t r o l l e d by the h o l d i n g 
company. The mechanism o f d i s c l o s u r e may v a r y so l o n g as i t 
r e a s o n a b l y a p p r i s e s t h e s h a r e h o l d e r s o f the c u r r e n t p r i c e 
o f f e r e d e x c e p t i n t h o s e i n s t a n c e s where f e d e r a l and s t a t e 
s e c u r i t i e s law and f e d e r a l b a n k i n g law a p p l i e s . (Hagen t o 
Huston, S t a t e S u p e r i n t e n d e n t o f B a n k i n g , 10/23/81) #81-10-21(L) 

October 23, 1981 
Thomas H. H u s t o n , S u p e r i n t e n d e n t 
Department o f B a n k i n g 
L O C A L 

Dear Mr. Huston: 

We a r e i n r e c e i p t o f your o p i n i o n r e q u e s t i n w h i c h 
— y o u—a"S"k_wh"exh"er ~a~b ank~ho 1:din g—company -wo u I d -b e—r e q ui-r e d-

t o make an o f f e r t o p u r c h a s e a l l o f the s h a r e s o f a bank 
from t h e s h a r e h o l d e r s t h e r e o f i n t h e f o l l o w i n g s i t u a t i o n s : 

1. An e x i s t i n g bank h o l d i n g company ("Company"), 
w h i c h owns 80 p e r c e n t o r more o f t h e i s s u e d 
and o u t s t a n d i n g s h a r e s o f a s t a t e o r n a t i o n 
a l bank ("Bank") d o i n g b u s i n e s s i n Iowa, i s 
c o n t a c t e d by one o f t h e m i n o r i t y s h a r e 
h o l d e r s o f t h e Bank who o f f e r s t o s e l l h i s 
s h a r e s t o t h e Company. 

2. An e x i s t i n g bank h o l d i n g company ("Company") 
w h i c h owns 80 p e r c e n t o r more o f t h e i s s u e d 
and o u t s t a n d i n g s h a r e s o f a s t a t e o r n a t i o n 
a l bank ("Bank") l e a r n s o f the d e a t h o f one 
o f t h e m i n o r i t y s h a r e h o l d e r s o f the Bank and 
makes an o f f e r t o p u r c h a s e the s h a r e s o f t h e 
Bank from t h e e s t a t e o f t h e deceased s h a r e 
h o l d e r . 

3. An e x i s t i n g bank h o l d i n g company ("Company") 
o f f e r s t o a c q u i r e l e s s t h a n a c o n t r o l l i n g 
i n t e r e s t i n a company (whether o r n o t a bank 
h o l d i n g company under t h e A c t ) w h i c h owns a 
c o n t r o l l i n g i n t e r e s t i n a s t a t e o r n a t i o n a l 
bank d o i n g b u s i n e s s i n Iowa. 
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4. An e x i s t i n g bank h o l d i n g company ("Company") 
o f f e r s t o a c q u i r e l e s s t h a n a c o n t r o l l i n g 
i n t e r e s t i n a company (whether o r n o t a bank 
h o l d i n g company under the A c t ) w h i c h owns a 
c o n t r o l l i n g i n t e r e s t i n a s t a t e o r n a t i o n a l 
bank n o t d o i n g b u s i n e s s i n Iowa. 

5. An e x i s t i n g bank h o l d i n g company ("Company") 
o f f e r s t o a c q u i r e l e s s t h a n a c o n t r o l l i n g 
i n t e r e s t i n a company (whether o r n o t a bank 
h o l d i n g company under t h e A c t ) w h i c h owns l e s s 
t h a n a c o n t r o l l i n g i n t e r e s t i n a s t a t e o r 
n a t i o n a l bank. 

The answer t o a l l o f t h e above q u e s t i o n s i s y e s . 
S e c t i o n 524.1803, The Code 1981, s t a t e s as f o l l o w s : 

O f f e r t o pu r c h a s e s t o c k . No bank h o l d i n g 
company s h a l l make any o f f e r t o pu r c h a s e o r 
a c q u i r e , d i r e c t l y o r i n d i r e c t l y , t he v o t i n g 
s h a r e s o f any s t a t e o r n a t i o n a l bank w i t h o u t 
e x t e n d i n g the same o f f e r t o the owners o f 
a l l o u t s t a n d i n g s h a r e s o f the bank n o t owned 
o r c o n t r o l l e d by t h e h o l d i n g company. The 
r e f u s a l o f any s h a r e h o l d e r t o a c c e p t t h e , 
o f f e r s h a l l n o t be a b a r t o p u r c h a s e o r a c - >J 
q u i s i t i o n o f t h e s h a r e s o f any o t h e r s h a r e 
h o l d e r i f a l l o t h e r p e r t i n e n t r e q u i r e m e n t s 
o f t h i s d i v i s i o n have been met by t h e bank 
h o l d i n g company. [Emphasis s u p p l i e d . ] 

Under t h i s p r o v i s i o n , t h e r e does n o t seem t o be any 
a l t e r n a t i v e o t h e r t h a n o f f e r i n g t he same p r i c e t o a l l i n d i v i d u a l s . 
T h i s i n t e r p r e t a t i o n i s s t r e n g t h e n e d by the r e c e n t c a s e s o f L i n g e 
v. R a l s t o n P u r i n a Company, 293 N.W.2d 191 (Iowa 1980) and Rowen 
v. LeMars M u t u a l I n s . Co. o f Iowa, 282 N.W.2d 639 (Iowa 1979). 
M a j o r i t y s h a r e h o l d e r s do owe a f i d u c i a r y d u t y t o m i n o r i t y s h a r e 
h o l d e r s . L i n g e , s u p r a , 293 N.W.2d a t 194. The u n d e r l y i n g 
f a c t u a l c o n c e r n i n t h e L i n g e c a s e i s whether t h e m a j o r i t y s h a r e 
h o l d e r and the t e n d e r o f f e r o r had made a d i s c l o s u r e o f a l l 
m a t e r i a l f a c t s b o t h i n t h e c o n t e x t o f a t e n d e r o f f e r and i n t h e 
c o n t e x t o f a s h o r t form merger. But w h i l e t h i s J u n e , 1980, Iowa 
Supreme C o u r t d e c i s i o n e s t a b l i s h e d the p r i n c i p l e t h a t t h e 
m a j o r i t y s h a r e h o l d e r s owe a f i d u c i a r y d u t y t o m i n o r i t y s h a r e 
h o l d e r s , i t d i d n o t f u r t h e r a d d r e s s t h e s p e c i f i c c o n t o u r s o f 
th e f i d u c i a r y duty. However, t h e s e l e g a l c o n t o u r s have been 
s t a t u t o r i l y e s t a b l i s h e d i n t h e c o n t e x t o f bank h o l d i n g company 
ownership o f bank s t o c k . S e c t i o n 524.1803, as c i t e d above, c o u l d 
n o t be any c l e a r e r and a h o l d i n g company when m a k i n g an o f f e r t o 
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any o f t h e p a r t i e s i n any o f the t r a n s a c t i o n s l i s t e d i n 
par a g r a p h s 1 t h r o u g h 5 above must a p p r i s e o t h e r s h a r e 
h o l d e r s o f t h e c u r r e n t p r i c e and make t h a t o f f e r a v a i l a b l e 
to any s h a r e h o l d e r s who w i s h t o s e l l t h e i r s t o c k at. t h a t 
p a r t i c u l a r p r i c e . T h i s does n o t appear t o mean, i n t h e 
i s o l a t e d p u r c h a s e s i t u a t i o n d e s c r i b e d i n p a r a g r a p h s 1 and 
2 above, t h a t a bank h o l d i n g company must send a l e t t e r 
to each and e v e r y s h a r e h o l d e r but t h a t one must have a 
system f o r r e a s o n a b l y a p p r i s i n g s h a r e h o l d e r s o f the c u r r e n t 
p u r c h a s e p r i c e . 

The bank h o l d i n g company may a d v i s e s h a r e h o l d e r s t h a t 
t h e c u r r e n t p r i c e o f f e r e d may be d i s c l o s e d by any p u b l i c 
mechanism o r system w h i c h t h e y so s e l e c t , i . e . , s t o c k 
exchange, p o s t i n g , l e t t e r , t e l e p h o n e , e t c . , as l o n g as i t 
r e a s o n a b l y a p p r i s e s the s h a r e h o l d e r s o f t h e c u r r e n t p r i c e . 

Such a system e l i m i n a t e s the n e c e s s i t y o f r e a d v i s i n g a l l 
o f t h e s h a r e h o l d e r s f o r each and e v e r y r e a s o n no m a t t e r how 
s m a l l the p u r c h a s e . However, i n t h e case o f any s u b s t a n t i a l 
p u r c h a s e , i . e . , 5% o r more, i t would seem more p r u d e n t t o 

--advirser~che--s-h-a-re-ho-l-de-r-s--b-y—letter^—Finally-,—we-would—note— 
t h a t i n each c a s e , t h e bank h o l d i n g company s h o u l d c o n s u l t 
b o t h t h e Iowa and F e d e r a l S e c u r i t i e s A c t s and the F e d e r a l 
Reserve D e p o s i t A c t , 12 U.S.C. § 1817 and t h e Bank H o l d i n g 
Company A c t , 12 U.S.C. § 1842, t o ensure c o m p l i a n c e w i t h t h e 
r e l e v a n t s t a t u t o r y p r o v i s i o n s and r u l e s t h e r e u n d e r . 

HOWARD 0. HAGEN 
A s s i s t a n t A t t o r n e y G e n e r a l 

HOH: s h 



LAW ENFORCEMENT, POLICEMEN AND FIREMEN, SHERIFFS, COUNTIES, MUNICI
PALITIES: Reserve Peace O f f i c e r s , U n i f i e d Law Enforcement - §§28D 4(2) 
28E.1, 28E.21, 80B.2, 80D.1, SOD.6, 80D.8, and 80D.9, The Code (1981). ' 
Because a r e g u l a r peace o f f i c e r f o r c e i s a c o n d i t i o n p r e c e d e n t t o 
th e e s t a b l i s h m e n t o f a r e s e r v e peace o f f i c e r f o r c e , a peace o f f i c e r 
who i s the s o l e member o f a law enforcement agency must be c e r t i f i e d as 
a r e g u l a r o f f i c e r , p u r s u a n t t o Ch. 80B, The Code (1981), r a t h e r t h a n as 
a r e s e r v e o f f i c e r , p u r s u a n t t o Ch. 80D, The Code (1981). L o c a l g o v e r n 
ments i n c l u d i n g a c o u n t y , p o r t i o n o f a c o u n t y , c i t i e s , o r any combina
t i o n t h e r e o f , may e s t a b l i s h a u n i f i e d law enforcement d i s t r i c t p u r s u a n t 
t o §§28E.21-28E.28, The Code (1981), f o r the j o i n t e x e r c i s e o f t h e i r 
law enforcement a u t h o r i t y . Law enforcement a g e n c i e s may exchange o f 
f i c e r s and employees p u r s u a n t t o Ch. 80D, The Code (1981), however, 
i f such exchange i n c l u d e s r e s e r v e peace o f f i c e r s , t h e r e c e i v i n g agency 
must have an e x i s t i n g r e g u l a r peace o f f i c e r f o r c e . (Hayward t o 
B i n n e b o e s e , S t a t e R e p r e s e n t a t i v e , 10/23/81) #81-10-19(L) 

The Honorable Donald Binneboese O c t o b e r 23, 1981 
S t a t e R e p r e s e n t a t i v e 
R u r a l Route #2 
H i n t o n , Iowa 51024 

Dear R e p r e s e n t a t i v e B i n n e b o e s e : 

You have asked t h i s o f f i c e f o r an o p i n i o n c o n c e r n i n g law 
enforcement i n t h e s m a l l e r communities o f Iowa. S p e c i f i c a l l y , 
you have asked t h e f o l l o w i n g q u e s t i o n s . 

1. May a peace o f f i c e r , who works p a r t - t i m e , as t h e 
s o l e peace o f f i c e r i n a community, l e g a l l y p e r f o r m t h e d u t i e s 
o f t h a t o f f i c e i f q u a l i f i e d as a r e s e r v e o f f i c e r under Chap
t e r 80D, The Code (1981), r a t h e r t h a n c e r t i f i e d by t h e Iowa 
Law Enforcement Academy under C h a p t e r 80B, The Code (1981), 
and 

2. May c i t i e s share, t h e s e r v i c e s o f a p a r t - t i m e law en
forcement o f f i c e r . 

1. A Reserve Peace O f f i c e r F o r c e Cannot E x i s t i n t h e Absence 
o f a R e g u l a r Peace O f f i c e r F o r c e . 

I f a community has a one o f f i c e r p o l i c e f o r c e , t h e o f f i 
c e r must be c e r t i f i e d t h r o u g h t h e Iowa Law E n f o r c e m e n t Academy 
and not as a r e s e r v e peace o f f i c e r p u r s u a n t t o C h a p t e r 80D, 
The Code (19.81). T h i s i s so because a r e g u l a r f o r c e i s a p r e 
r e q u i s i t e , o r c o n d i t i o n p r e c e d e n t , t o t h e e s t a b l i s h m e n t o f a 
r e s e r v e f o r c e . A l s o , i n a r e l a t e d s u b j e c t , t h e d i s t i n c t i o n 
between a r e g u l a r peace o f f i c e r and a r e s e r v e p e a c e o f f i c e r 
l i e s n o t i n t h e amount o f t i m e d e v o t e d t o a p o s i t i o n . R a t h e r 
i t l i e s i n t h e n a t u r e o f t h e a u t h o r i t y such o f f i c e r s p o s s e s s 
and t h e r e l a t i o n s h i p between one c l a s s i f i c a t i o n o f o f f i c e r s 
and t h e o t h e r . 

A t f i r s t b l u s h , t h e d i s t i n c t i o n between a r e s e r v e and 
r e g u l a r o f f i c e r may n o t seem g r e a t . However, a c a r e f u l 
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r e a d i n g o f • Chapter 80.D, The Code (.1981), w i l l q u i c k l y demons 
s t r a t e t h a t t h e r e a r e c r u c i a l and s u b s t a n t i v e d i f f e r e n c e s 
between the two. S e c t i o n 80D.1, The Code (1981)., d e f i n e s a 
r e s e r v e o f f i c e r by s t a t i n g i n p e r t i n e n t p a r t : 

. . .A r e s e r v e peace o f f i c e r i s a v o l u n t e e r , 
n o n r e g u l a r , sworn member o f a law e n f o r c e m e n t 
agency who s e r v e s w i t h o r w i t h o u t c o m p e n s a t i o n , 
has r e g u l a r p o l i c e powers w h i l e f u n c t i o n i n g as 
an agency's r e p r e s e n t a t i v e and p a r t i c i p a t e s i n 
th e agency's a c t i v i t i e s i n c l u d i n g t h o s e o f 
c r i m e p r e v e n t i o n and c o n t r o l , p r e s e r v a t i o n o f 
th e peace and enforcement o f t h e law. 

* * * * * * 
(emphasis added.) 

A r e s e r v e peace o f f i c e r has s u b s t a n t i a l l y t h e same a u t h o r i t y 
as a r e g u l a r peace o f f i c e r . S e c t i o n 80D.6, The Code (1981), 
s t a t e s i n p e r t i n e n t p a r t : 

* * * * * * 
W h i l e i n t h e a c t u a l p e r formance o f o f f i c i a l 
d u t i e s , r e s e r v e peace o f f i c e r s s h a l l be v e s t e d 
w i t h t h e same r i g h t s , p r i v i l e g e s , o b l i g a t i o n s , 
and d u t i e s as any o t h e r peace o f f i c e r s . 

N o n e t h e l e s s , t h e r e i s a d i f f e r e n c e between a r e s e r v e peace o f 
f i c e r and a p a r t - t i m e r e g u l a r o f f i c e r . T h i s d i f f e r e n c e i s 
p o i n t e d o u t i n §80D.8, The Code (1981), w h i c h s t a t e s : 

R eserve peace o f f i c e r s s h a l l a c t o n l y i n a 
sup p l e m e n t a r y c a p a c i t y t o the r e g u l a r f o r c e 
and s h a l l n o t assume f u l l - t i m e d u t i e s o f r e g 
u l a r peace o f f i c e r s w i t h o u t f i r s t c o m p l y i n g 
w i t h a l l r e q u i r e m e n t s f o r r e g u l a r peace o f f i 
c e r s . 

and §80D.9, The Code (1981), w h i c h s t a t e s i n p e r t i n e n t p a r t : 

R eserve peace o f f i c e r s s h a l l be s u b o r d i n a t e 
t o r e g u l a r peace o f f i c e r s , [and] s h a l l n o t 
s e r v e as peace o f f i c e r s u n l e s s under t h e 
d i r e c t i o n o f r e g u l a r peace o f f i c e r s . , « . 
Each department f o r w h i c h a r e s e r v e f o r c e i s 
e s t a b l i s h e d s h a l l a p p o i n t a r e g u l a r f o r c e 
peace o f f i c e r as t h e r e s e r v e f o r c e c o ^ o r d i ^ 
n a t i n g and s u p e r v i s i n g o f f i c e r . That r e g u ~ 
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l a x pea.ce o f f i c e r s h a l l r e p o r t d i r e c t l y t o 
t h e c h i e f o f p o l i c e , s h e r i f f o r c o m m i s s i o n e r 
o f p u b l i c s a f e t y o r t h e c o m m i s s i o n e r ' s d e s i g 
nee, as t h e case may be. 

O b v i o u s l y , a r e s e r v e peace o f f i c e r c a nnot s e r v e i n a 
s u p p l e m e n t a r y c a p a c i t y o r be s u p e r v i s e d by a n o n e x i s t e n t r e g 
u l a r f o r c e . A l s o t h e c h i e f o f p o l i c e , c o u n t y s h e r i f f and 
Commissioner o f P u b l i c S a f e t y a r e r e s p o n s i b l e f o r t h e e s t a b 
l i s h m e n t o f t r a i n i n g s t a n d a r d s , §80D,3, c e r t i f i c a t i o n o f 
t r a i n i n g , §80D.4, assignment o f d u t i e s , §80D.6, and a u t h o r i z a 
t i o n t o c a r r y a f i r e a r m , §80D.7, The Code (.1981), f o r r e s e r v e 
peace o f f i c e r s engaged by t h e i r r e s p e c t i v e d e p a r t m e n t s . I t 
s h o u l d be c l e a r from t h i s t h a t a peace o f f i c e r c a n n o t be a 
member o f , o r c o n s t i t u t e t h e whole membership o f , a r e s e r v e 
f o r c e u n l e s s i t i s e s t a b l i s h e d as an. a d j u n c t t o an e x i s t i n g 
and s t a f f e d r e g u l a r peace o f f i c e r f o r c e . 

The G e n e r a l Assembly s t a t e d i t s i n t e n t t h a t l a w e n f o r c e 
ment p e r s o n n e l i n t h i s s t a t e be c a p a b l e and p r o f e s s i o n a l when 
i t c r e a t e d t h e Iowa Law Enforcement Academy. S e c t i o n 80B.2, 
The Code (1981), s t a t e s : 

I t i s the i n t e n t o f t h e l e g i s l a t u r e i n c r e a t i n g 
t h e [Iowa law enforcement] academy and c o u n c i l 
t o maximize t r a i n i n g o p p o r t u n i t i e s f o r law en
f o r c e m e n t o f f i c e r s , t o c o - o r d i n a t e t r a i n i n g 
and t o s e t s t a n d a r d s f o r the law e n f o r c e m e n t 
s e r v i c e , a l l o f w h i c h a r e i m p e r a t i v e t o up
g r a d i n g law enforcement t o p r o f e s s i o n a l s t a t u s . 

The use o f r e s e r v e f o r c e s i n a l i m i t e d c a p a c i t y under t h e 
d i r e c t i o n o f f u l l y t r a i n e d r e g u l a r o f f i c e r s i s n o t i n c o n 
f l i c t w i t h t h i s i n t e n t . The e x c l u s i v e employment o f r e s e r v e 
o f f i c e r s i s not o n l y c o n t r a r y t o t h e p r o v i s i o n s o f C h a p t e r 
80D, c i t e d above, i t would a l s o f r u s t r a t e t h e l e g i s l a t i v e i n 
t e n t s t a t e d i n §8QB.2 t o upgrade and p r o f e s s i o n a l i z e law en
f o r c e m e n t . 

These s t a t u t e s make a c l e a r • d i s t i n c t i o n between t h e r e 
s e r v e and r e g u l a r peace o f f i c e r , A r e g u l a r peace o f f i c e r i s 
e x p e c t e d t o be f u l l y t r a i n e d so t h a t he o r she can c a p a b l y 
f u n c t i o n i n a l l a r e a s o f l a w enforcement, A r e s e r v e peace 
o f f i c e r , w i t h s u b s t a n t i a l l y l e s s t r a i n i n g , i s e x p e c t e d t o 
p e r f o r m t h o s e s p e c i f i c t a s k s f o r which he o r she h a s r e c e i v e d 
t r a i n i n g , and t o do so under t h e w a t c h f u l eye o f a r e g u l a r 
o f f i c e r . The d i r e c t i o n o f r e s e r v e o f f i c e r s by r e g u l a r o f f i c e r s 
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does n o t n e c e s s a r i l y r e q u i r e immediate p h y s i c a l s u p e r v i s i o n 
Op. A t t y . Gen. #80-12-4 and #81-6-9, Y e t , r e s e r v e o f f i c e r s 
c annot a c t w i t h the same independence o r d i s c r e t i o n as r e g u 
l a r peace o f f i c e r s . 

F o r t h e s e r e a s o n s , i f a law enforcement agency c o n s i s t s 
o f one o f f i c e r , t h a t o f f i c e r must be a r e g u l a r peace o f f i c e r 
i n a c c o r d a n c e w i t h t h e s t a n d a r d s and r e g u l a t i o n s o f t h e Iowa 
Law E n f o r c e m e n t Academy. Such o f f i c e r ' s t r a i n i n g c a n n o t be 
l i m i t e d t o t h a t r e q u i r e d o f a r e s e r v e peace o f f i c e r i n Chap
t e r 80D, The Code (1981). 

2. C i t i e s and/or C o u n t i e s May J o i n t l y E x e r c i s e T h e i r Law En
f o r c e m e n t A u t h o r i t y , 

L o c a l governments may j o i n t l y e x e r c i s e t h e i r l a w en
f o r c e m e n t powers f o r the p u rpose o f d o i n g so i n a more e f 
f i c i e n t manner. S e c t i o n 28E.1, The Code (1981), s t a t e s : 

The purpose o f t h i s c h a p t e r i s t o p e r m i t 
s t a t e and l o c a l governments i n Iowa t o make 
e f f i c i e n t use o f t h e i r powers by e n a b l i n g 
them t o p r o v i d e j o i n t s e r v i c e s and f a c i l i t i e s 
w i t h o t h e r a g e n c i e s and t o c o - o p e r a t e i n o t h e r 
ways o f m u t u a l advantage. T h i s c h a p t e r i s t o 
be l i b e r a l l y c o n s t r u e d t o t h a t end. 

Thus i t i s p o s s i b l e f o r a c o u n t y , p o r t i o n o f a c o u n t y , c i t i e s 
o r a c o m b i n a t i o n t h e r e o f t o p r o v i d e f o r u n i f i e d l a w e n f o r c e 
ment w i t h i n t h e i r a r e a s o f j u r i s d i c t i o n t h r o u g h t h e c r e a t i o n 
o f a u n i f i e d law d i s t r i c t and p u b l i c s a f e t y c o m m i s s i o n under 
t h e p r o v i s i o n s o f §§28E.21-28E.28, The Code (1981). Such a 
d i s t r i c t w o u l d be c o n s i d e r e d a s i n g l e e n t i t y . T h e r e f o r e , i f 
t h e d i s t r i c t had a r e g u l a r peace o f f i c e r f o r c e , i t c o u l d 
a s s i g n a r e s e r v e o f f i c e r on a p a r t time b a s i s t o a p a r t i c u l a r 
community s u b j e c t t o t h e s u p e r v i s i o n r e q u i r e m e n t s o f Ch. 80D, 
The Code (1981). 

C h a p t e r 28D, The Code (.1981) , p r o v i d e s a v e h i c l e f o r 
t h e exchange o f law enforcement p e r s o n n e l between l o c a l agen
c i e s w h i c h may be o f some a s s i s t a n c e i n i m p r o v i n g t h e p r o v i 
s i o n o f e n forcement s e r v i c e s i n s m a l l c o m m u n i t i e s . However, 
because §28D,4C2)., The Code (JL981) , s t a t e s t h a t t h e r e c e i v i n g 
a.gency i s r e s p o n s i b l e f o r t h e s u p e r v i s i o n o f employees ex
changed, a C h a p t e r 28D agreement cannot i n v o l v e t h e exchange 
o f r e s e r v e o f f i c e r s u n l e s s t h e r e c e i v i n g agency has a r e g u 
l a r f o r c e t o s u p e r v i s e them, 
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3, Summary 

Because a regular peace o f f i c e r force i s a. condition 
precedent to theestablishment of a reserve o f f i c e r peace force 
a peace o f f i c e r who i s the sole member of a law enforcement 
agency must be c e r t i f i e d as a regular peace o f f i c e r i n accor
dance with the rules and regulations of the Iowa Law En
forcement Academy. Local governments including a county, por
t i o n of county and c i t i e s , or any combination thereof, can, 
pursuant to §§28E.21-28E.28, The Code (1981), form a u n i f i e d 
law enforcement d i s t r i c t for the j o i n t exercise of t h e i r law 
enforcement powers. Law enforcement agencies may exchange 
personnel under Chapter 28D. Such exchanges may include re
serve peace o f f i c e r s i f the receiving agency has an e x i s t i n g 
regular peace o f f i c e r force. 

Respectfully yours, 

-GARY—L-f-̂ AYWA-RD 
Assistant- Attorney General 
Public Safety D i v i s i o n 

GLH:dkl 



MOTOR VEHICLES: M i n o r s ' s c h o o l l i c e n s e s . S e c t i o n 321.194, 
The Code 1981; DOT Reg. 820-[07,C]13.5(2)b; DPI Reg. 
670-6.11(257). S c h o o l A d m i n i s t r a t o r s do not have d i s c r e t i o n 
under §321.194, The Code 1981, to deny the i s s u a n c e o f 
s t a t e m e n t s of n e c e s s i t y based on c r i t e r i a w h o l l y u n r e l a t e d 
t o those s p e c i f i e d i n t h a t s e c t i o n , and a d m i n i s t r a t i v e r u l e s 
promulgated under i t . The Iowa Department of T r a n s p o r t a t i o n 
does not p o s s e s s s t a t u t o r y a u t h o r i t y f o r a c c e p t i n g m i n o r s ' 
s c h o o l l i c e n s e a p p l i c a t i o n s w i t h o u t a statement o f 
n e c e s s i t y . (Dundis t o A n g r i c k , C i t i z e n s ' Aide/Ombudsman, 
10/23/81) #81-10-18(L) 

October 23, 19 81 

Mr. W i l l i a m P. A n g r i c k , I I 
C i t i z e n s ' Aide/Ombudsman 
C a p i t o l Complex 
Des Moines, IA 50319 

Dear Mr. A n g r i c k : 

—_ j_n_„a__i-e-t-ter-da-ted—A-ug-u-s-te—6-,- -1-9 8-1-y ou -posed—few-o 
q u e s t i o n s c o n c e r n i n g the i s s u a n c e o f m i n o r s ' s c h o o l l i c e n s e s 
by the Iowa Department of T r a n s p o r t a t i o n . Under §321.194, 
The Code 19 81: 

"Upon c e r t i f i c a t i o n of a s p e c i a l need by 
the s c h o o l board o r the s u p e r i n t e n d e n t 
of t h e a p p l i c a n t ' s s c h o o l , the d e p a r t 
ment may i s s u e a r e s t r i c t e d l i c e n s e t o 
any p e r s o n between the ages of f o u r t e e n 
and e i g h t e e n y e a r s . . . f o r the p u r p o s e s 
of a t t e n d i n g d u l y s c h e d u l e d c o u r s e s o f 
i n s t r u c t i o n and e x t r a c u r r i c u l a r a c t i v i 
t i e s a t such s c h o o l . . ." 

You a s k : 

"1. Under S e c t i o n 321.194, does the s c h o o l 
a d m i n i s t r a t o r have d i s c r e t i o n t o deny an a f f i d a v i t 
o f n e c e s s i t y based on c r i t e r i a w h o l l y u n r e l a t e d t o 
thos e s p e c i f i e d i n the Code and A d m i n i s t r a t i v e 
r u l e s ? 
2. I f t h e a f f i d a v i t i s d e n i e d by the l o c a l s c h o o l 
a d m i n i s t r a t o r , does s t a t u t o r y a u t h o r i t y e x i s t f o r 
the DOT t o a c c e p t an a p p l i c a t i o n f o r the l i c e n s e 
w i t h o u t i t ? " 

1. The §321.194 a p p l i c a t i o n r e q u i r e m e n t s f o r a m i n o r s ' 
s c h o o l l i c e n s e are as f o l l o w s : 
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"Each a p p l i c a t i o n s h a l l be accompanied 
by a s t a t e m e n t from the s c h o o l board o r 
s u p e r i n t e n d e n t o f the a p p l i c a n t ' s 
s c h o o l . The s t a t e m e n t s h a l l be upon a 
form p r o v i d e d by the department. The 
department o f p u b l i c i n s t r u c t i o n s h a l l 
adopt r u l e s p u r s u a n t t o c h a p t e r 17A 
e s t a b l i s h i n g c r i t e r i a f o r i s s u i n g a 
s t a t e m e n t of n e c e s s i t y . Upon r e c e i p t of 
a s t a t e m e n t o f n e c e s s i t y , the department 
s h a l l i s s u e a r e s t i c t e d l i c e n s e . The 
f a c t t h a t the a p p l i c a n t r e s i d e s a t a 
d i s t a n c e l e s s than one m i l e from h i s o r 
her s c h o o l i s prima f a c i e e v i d e n c e o f 
the n o n e x i s t e n c e of n e c e s s i t y f o r the 
i s s u a n c e of such a l i c e n s e " , [emphasis 
added] 

I n c o m p l i a n c e w i t h the s t a t u t o r y d i r e c t i v e t o a d opt 
r u l e s e s t a b l i s h i n g c r i t e r i a f o r the i s s u a n c e of such a 
s t a t e m e n t , the Iowa Department of P u b l i c I n s t r u c t i o n d i d so 
i n DPI R e g u l a t i o n 670-6.11(257): 

"Minor's s c h o o l l i c e n s e . The l o c a l 
s c h o o l board o r s u p e r i n t e n d e n t of the 
a p p l i c a n t ' s s c h o o l s h a l l a s s u r e t h a t t h e 
f o l l o w i n g r e q u i r e m e n t s a r e met p r i o r t o 
c e r t i f y i n g a s p e c i a l need e x i s t s f o r t h e 
i s s u a n c e of the minor's s c h o o l l i c e n s e . 
6.11(1). The a p p l i c a n t l i v e s one m i l e o r 
more from h i s or her s c h o o l of 
a t t e n d a n c e . D i s t a n c e t o the s c h o o l o f 
a t t e n d a n c e s h a l l i n a l l c ases be 
measured on the p u b l i c highway o n l y , 
s t a r t i n g i n the roadway o p p o s i t e t h e 
p r i v a t e e n t r a n c e t o the r e s i d e n c e o f t h e 
a p p l i c a n t and ending i n the roadway 
o p p o s i t e the e n t r a n c e t o the s c h o o l 
grounds. 
6.11(2) The a p p l i c a n t f o r the m i n o r ' s 
s c h o o l l i c e n s e i s e n r o l l e d i n i n s t r u c 
t i o n a l programs o r i n v o l v e d i n e x t r a 
c u r r i c u l a r a c t i v i t i e s a t the a p p l i c a n t ' s 
s c h o o l of a t t e n d a n c e t h a t o c c u r a t such 
t i m e s t h a t make i t i m p o s s i b l e t o t a k e 
advantage o f the s c h o o l t r a n s p o r t a t i o n 
s e r v i c e , o r t h a t the s c h o o l t r a n s p o r t a 
t i o n s e r v i c e i s not p r o v i d e d . 
T h i s r u l e i s i n t e n d e d t o implement the 
A c t s of the S i x t y - e i g h t h G e n e r a l Assem
b l y , 1980 R e g u l a r S e s s i o n , C h apter 1094. 
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Those c r i t e r i a have been i n c o r p o r a t e d i n a "Statement 
of N e c e s s i t y f o r S c h o o l L i c e n s e " form p r o v i d e d by the 
d epartment, a l s o as d i r e c t e d by s t a t u t e . T h i s i s the same 
form as t h a t a t t a c h e d to your l e t t e r . These a r e the o n l y 
r e g u l a t i o n s . i n v o l v i n g m i n o r s ' s c h o o l l i c e n s e s t h a t have been 
i s s u e d by the Department o f P u b l i c I n s t r u c t i o n . 

A l t h o u g h §321.194 does not e x p r e s s l y d i r e c t s c h o o l 
boards and s u p e r i n t e n d e n t s t o i s s u e s t a t e m e n t s of n e c e s s i t y 
once the Department o f P u b l i c I n s t r u c t i o n c r i t e r i a a r e met, 
we f e e l t h a t i s i t s d i r e c t i n t e n t . Each a p p l i c a t i o n must be 
accompanied by a s t atement of n e c e s s i t y , and as we s h a l l see 
i n t h e answer t o your q u e s t i o n number two, i t i s the o n l y 
p o s s i b l e way of o b t a i n i n g a m i n o r s ' s c h o o l l i c e n s e . Once 
more, upon r e c e i p t of such a s t a t e m e n t , the department 
" s h a l l " i s s u e the l i c e n s e w i t h o u t f u r t h e r d i s c r e t i o n i n t h e 
m a t t e r . 

The c a r d i n a l importance of the s t atement o f n e c e s s i t y 
j.n o b t a i n i n g a m i n o r s ' s c h o o l l i c e n s e n a t u r a l l y l e a d s t o 
the furtne~r~fequi r rernent~of—ruPes-—es-tab-l-i-shing_cr_i_terj._a _ _ for_ 
i s s u i n g a s t a t e m e n t of n e c e s s i t y " . T h i s s t a t u t o r y d i r e c t i v e 
seems c l e a r i n i t s i m p l i c a t i o n t h a t r u l e s are r e q u i r e d t o 
e s t a b l i s h c r i t e r i a so t h a t i n d i v i d u a l , s t a n d a r d l e s s 
d i s c r e t i o n w i l l be e l i m i n a t e d . To argue t h a t a l t h o u g h 
c r i t e r i a have l a w f u l l y been e s t a b l i s h e d , s c h o o l b oards and 
s u p e r i n t e n d e n t s may i g n o r e them, s u b s t i t u t i n g o t h e r s i n 
t h e i r p l a c e , makes the sentence m e a n i n g l e s s . 

I t i s our o p i n i o n , t h e r e f o r e , t h a t s c h o o l a d m i n i s t r a 
t o r s do not have d i s c r e t i o n under §321.194, The Code 1981 t o 
deny the i s s u a n c e of s t a t e m e n t s of n e c e s s i t y based on 
c r i t e r i a w h o l l y u n r e l a t e d t o those s p e c i f i e d i n t h a t 
s e c t i o n , and a d m i n i s t r a t i v e r u l e s promulgated under i t . 

2. S e c t i o n 321.194 was amended i n 1980 by an A c t of 
the S i x t y - e i g h t h G e n e r a l Assembly, (1980 S e s s i o n 6 8 t h G.A. , 
c h . 1094, §21). P r i o r t o t h i s amendment the r e l e v a n t 
p o r t i o n of t h i s s t a t u t e read as f o l l o w s : 

Whenever the n e c e s s i t y t h e r e f o r i s 
shown, a r e s t r i c t e d l i c e n s e may be i s 
sued t o any p e r s o n between the ages o f 
f o u r t e e n and e i g h t e e n y e a r s . . . F o r t h e 
purpose of e s t a b l i s h i n g a need f o r t h e 
l i c e n s e p r o v i d e d f o r i n t h i s s e c t i o n , 
each a p p l i c a t i o n s h a l l be accompanied by 
an a f f i d a v i t from the s c h o o l board o r 
s u p e r i n t e n d e n t of the a p p l i c a n t ' s s c h o o l 
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which a f f i d a v i t s h a l l be upon a form 
p r o v i d e d by the department and s h a l l 
s t a t e the a c t s deemed t o j u s t i f y the 
i s s u a n c e of a l i c e n s e t o the a p p l i c a n t . 
N e i t h e r such a f f i d a v i t nor the i n a b i l i t y 
t o o b t a i n the same s h a l l be b i n d i n g on 
t h e department but may be c o n s i d e r e d by 
t h e department i n i t s d e t e r m i n i n g o f 
whether o r not t o g r a n t the a p p l i c a 
t i o n . " [emphasis added] 

A t t e n t i o n i s drawn t o s e v e r a l changes not e a r l i e r c i t e d . 
The term "Statements of n e c e s s i t y " r e p l a c e s " a f f i d a v i t s " . 
More i m p o r t a n t l y , the u n d e r l i n e d s e n t e n c e was s t r i c k e n and 
the r e q u i r e m e n t t h a t each a p p l i c a t i o n be accompanied by a 
s t a t e m e n t of n e c e s s i t y added, a l o n g w i t h the d i r e c t i o n t h a t 
the department " s h a l l " i s s u e a m i n o r s ' s c h o o l , l i c e n s e upon 
r e c e i p t o f t h e s t a t e m e n t . A d d i t i o n a l l y , the unamended 
s t a t u t e t h a t had begun, "Wherever the n e c e s s i t y t h e r e f o r e i s 
shown, a r e s t r i c t e d l i c e n s e may be i s s u e d . . ." was changed 
t o r e a d , "Upon c e r t i f i c a t i o n o f a s p e c i a l need by t h e s c h o o l 
board o r the s u p e r i n t e n d e n t of the a p p l i c a n t ' s s c h o o l , t h e 
department may i s s u e a r e s t r i c t e d l i c e n s e . . . ." 

As you s t a t e i n y o u r l e t t e r , the Iowa Department of 
T r a n s p o r t a t i o n does have an a d m i n i s t r a t i v e r u l e , DOT 
R e g u l a t i o n 8 2 0-[07,C]13.5(2)b, which appears t o a l l o w an 
a p p l i c a n t t o submit a w r i t t e n s t atement i n l i e u o f t h e 
s t a t m e n t o f n e c e s s i t y . However, i t i s our o p i n i o n t h a t 
§3 21.194, as amended, removes a l l a u t h o r i t y from t h e 
department t o a c c e p t an a p p l i c a t i o n f o r a m i n o r s ' s c h o o l 
l i c e n s e w i t h o u t a s t atement of n e c e s s i t y , and the r u l e i s 
t h u s p r e s e n t l y i n v a l i d . 

I t s h o u l d be noted t h a t t h i s o f f i c e has been i n f o r m e d 
by the O f f i c e o f D r i v e r L i c e n s e w i t h i n the Iowa Department 
of T r a n s p o r t a t i o n t h a t , a l t h o u g h t h i s r u l e has not been 
d e l e t e d t o r e f l e c t the s t a t u t o r y amendment, the d e p a r t m e n t , 
i n p r a c t i c e no l o n g e r a c c e p t s any s t a t e m e n t o t h e r t h a n the 
p r e s c r i b e d s t a t e m e n t s of n e c e s s i t y . 

S i n c e r e l y , 

STEPHEN P. DUNDIS 
A s s i s t a n t A t t o r n e y G e n e r a l 



COURTS: JUDICIAL MAGISTRATES; A c c e s s i b i l i t y t o and R e t e n t i o n 
o f e l e c t r o n i c r e c o r d i n g s . §§631.11(3); 631.11(5); l a . R u l e s 
Cr. P r o c . 2 ( 4 ) ( g ) ( 1 ) ; 2 ( 4 ) ( f ) , The Code. I n c i v i l p r o c e e d i n g s , 
e l e c t r o n i c r e c o r d i n g s may be removed from c o u r t h o u s e f o r 
t r a n s c r i p t i o n under s u p e r v i s i o n o f m a g i s t r a t e . E l e c t r o n i c 
r e c o r d i n g s i n c r i m i n a l p r o c e e d i n g s may not be removed. The 
c l e r k o f d i s t r i c t c o u r t i s r e s p o n s i b l e f o r d e s t r u c t i o n . 
(Swanson t o T u l l a r , Sac County A t t o r n e y , 10/23/81) #81-10-17(L) 

October 23, 1981 

Mr. Lon R. T u l l a r 
Sac County A t t o r n e y 
110 E a s t S t a t e 
Sac C i t y , Iowa 50583 

Dear Mr. T u l l a r : 

We have r e c e i v e d y o u r r e q u e s t f o r an o p i n i o n f r o m t h i s 
o f f i c e c o n c e r n i n g p r e s e r v a t i o n o f t h e " r e c o r d " i n Sac County 
M a g i s t r a t e m a t t e r s . _ 

You s t a t e t h a t a t a p e r e c o r d e r i s used o f a l l t e s t i m o n y 
and p r o c e e d i n g s i n Sac County M a g i s t r a t e Court. 1 I n t h e 
p a s t , a f t e r a h e a r i n g , whether c i v i l o r c r i m i n a l , i f a p a r t y 
wanted the tape p r e s e r v e d , t h e y made the r e q u e s t t o the 
M a g i s t r a t e and t h e n checked the t a p e out t o make t h e i r own 
t r a n s c r i p t . You r e q u e s t an o p i n i o n o f the A t t o r n e y G e n e r a l 
on t h e q u e s t i o n o f whether t h i s p r a c t i c e i s p r o p e r . 

You f u r t h e r ask how l o n g the tape r e c o r d i n g s must be 
r e t a i n e d b e f o r e t h e y a r e d e s t r o y e d by e r a s o r , r e - u s e , d i s p o s a l , 
o r o t h e r w i s e . 

I n c i v i l m a t t e r s , J u d i c i a l M a g i s t r a t e s have j u r i s d i c t i o n 
o v e r s m a l l c l a i m s under S e c t i o n 631.2, Code, 1981. The 
r e c o r d made upon h e a r i n g and d i s p o s i t i o n o f e l e c t r o n i c 
r e c o r d i n g s a r e governed by S e c t i o n 631.11, Code, 1981. 
S u b s e c t i o n 3 t h e r e o f p r o v i d e s : 

". . . t h e m a g i s t r a t e , i n h i s d i s c r e t i o n , may 
cause t h e p r o c e e d i n g s upon t r i a l t o be r e p o r t e d 
e l e c t r o n i c a l l y . I f t h e p r o c e e d i n g s a r e b e i n g 
e l e c t r o n i c a l l y r e c o r d e d b o t h p a r t i e s s h a l l be 
n o t i f i e d i n advance o f t h a t r e c o r d i n g . I f t h e 
p r o c e e d i n g s have been r e p o r t e d e l e c t r o n i c a l l y the 
r e c o r d i n g s h a l l be r e t a i n e d under t h e j u r i s d i c t i o n 
o f the m a g i s t r a t e u n l e s s a p p e a l e d , and upon a p p e a l 
s h a l l be t r a n s c r i b e d o n l y by a p e r s o n d e s i g n a t e d 
by the c o u r t under t h e s u p e r v i s i o n o f t h e m a g i s t r a t e . " 
"(Emphasis s u p p l i e d ) 
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The terms " s u p e r v i s e " and " s u p e r v i s i o n " have g e n e r a l l y 
been d e f i n e d as the a c t o f o v e r s e e i n g w i t h power o f d i r e c t i o n , 
i n s p e c t i n g w i t h a u t h o r i t y , h a v i n g g e n e r a l o v e r s i g h t o f , and 
s u p e r i n t e n d e n c e , b u t do n o t n e c e s s a r i l y i m p l y a c t u a l c u s t o d y 
o r p o s s e s s i o n . 83 C.J.S., pp. 899-901. 

By the terms o f t h e s t a t u t e , i t can be se e n t h a t t h e 
M a g i s t r a t e i s a l l o w e d some d i s c r e t i o n i n the manner o f 
t r a n s c r i p t i o n o f t h e r e c o r d e d t a p e s upon a p p e a l . An a p p l i c a t i o n 
s h o u l d be made t o t h e C o u r t f o r an o r d e r a l l o w i n g s u c h 
t r a n s c r i p t i o n . I t may th e n d e s i g n a t e an i n d i v i d u a l t o 
p r e p a r e t h e t r a n s c r i p t and may e x e r c i s e such s u p e r v i s i o n 
t h e r e o f as i t deems a p p r o p r i a t e under t h e c i r c u m s t a n c e s . 
The language o f t h i s s e c t i o n w o u l d n ot p r e c l u d e t h e d e s i g n a t e d 
i n d i v i d u a l f r o m removing the r e c o r d e d tapes f r o m a c t u a l 
c u s t o d y o f the M a g i s t r a t e f o r purposes o f t r a n s c r i p t i o n , so 
l o n g as a c t u a l s u p e r v i s i o n t h e r e o f by t h e M a g i s t r a t e i s 
u n d e r t a k e n by c o u r t o r d e r o r o t h e r w i s e . 

The m a t t e r o f d e s t r u c t i o n o f such e l e c t r o n i c r e c o r d i n g s 
i n c i v i l cases i s d i s c u s s e d i n S e c t i o n 6 3 1 . 1 1 ( 5 ) , Code, 
1981, w h i c h i s s e l f - e x p l a n a t o r y . That s u b s e c t i o n s t a t e s : 

" U n l e s s an a p p e a l i s t a k e n , an e l e c t r o n i c r e c o r d i n g 
o f a p r o c e e d i n g i n s m a l l c l a i m s s h a l l be r e t a i n e d 
u n t i l t h e time, f o r a p p e a l has e x p i r e d as s p e c i f i e d 
i n s e c t i o n 631.13. T h e r e a f t e r , t h e m a g i s t r a t e may 
d i r e c t t h a t the r e c o r d i n g tape o r o t h e r d e v i c e be 
e r a s e d and used f o r subsequent r e c o r d i n g s . I f t h e 
p r o c e e d i n g i s a p p e a l e d , the r e c o r d i n g may be 
e r a s e d f o l l o w i n g e n t r y o f judgment by t h e d i s t r i c t 
j u d g e h e a r i n g t h e a p p e a l . " 

A c c e s s i b i l i t y t o such r e c o r d e d tapes I n c r i m i n a l p r o c e e d i n g s 
b e f o r e the J u d i c i a l M a g i s t r a t e i s d e s c r i b e d i n Iowa R u l e o f 
C r i m i n a l P r o c e d u r e No. 2 ( 4 ) ( g ) ( 1 ) . That r u l e p r o v i d e s as 
f o l l o w s : 

"On t i m e l y a p p l i c a t i o n t o a m a g i s t r a t e , f o r good 
cause shown, and s u b j e c t t o the a v a i l a b i l i t y o f 
f a c i l i t i e s , t h e a t t o r n e y f o r a d e f e n d a n t i n a 
c r i m i n a l c a s e may be g i v e n the o p p o r t u n i t y t o have 
the r e c o r d e d t a p e o f t h e h e a r i n g on p r e l i m i n a r y 
e x a m i n a t i o n r e p l a y e d f o r h i s o r h e r i n f o r m a t i o n i n 
c o n n e c t i o n w i t h any f u r t h e r h e a r i n g o r i n c o n n e c t i o n 
w i t h h i s o r h e r p r e p a r a t i o n f o r t r i a l . " (Emphasis 
s u p p l i e d ) 
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The use o f the phrase " s u b j e c t t o the a v a i l a b i l i t y o f 
f a c i l i t i e s " , as used h e r e , c o n t e m p l a t e s the r e t e n t i o n o f 
such r e c o r d e d tapes i n the c u s t o d y of the M a g i s t r a t e o r 
w i t h i n the c o n f i n e s o f the c o u r t h o u s e . S h o u l d c o u n s e l 
d e s i r e t o p r o c u r e a t r a n s c r i p t o f a r e c o r d e d t a p e , he or she 
may do so, on t i m e l y a p p l i c a t i o n t o the M a g i s t r a t e f o r good 
cause, by making a copy o f such t a p e w i t h i n c o u r t h o u s e 
f a c i l i t i e s . C o u n s e l may a l s o have a c e r t i f i e d c o u r t r e p o r t e r 
o r o t h e r p e r s o n make a t r a n s c r i p t i o n upon the c o u r t h o u s e 
p r e m i s e s . 

A f t e r c o n d u c t i n g the c r i m i n a l p r o c e e d i n g s , t h e M a g i s t r a t e 
i s r e q u i r e d t o t r a n s m i t f o r t h w i t h t o the c l e r k o f t h e d i s t r i c t 
c o u r t a l l p a p e r s and r e c o r d i n g s i n the p r o c e e d i n g . Iowa 
R u l e o f C r i m i n a l P r o c e d u r e No. 2 ( 4 ) ( f ) . 

The method o f d e s t r u c t i o n o f r e c o r d s by t h e c l e r k o f 
the d i s t r i c t c o u r t i s s e t out i n S e c t i o n s 606.21, .22, Code, 

—We —h~op~e —that~ th"e^above—inf^ormation~adequa-fee-ly-—answers 
y o u r q u e s t i o n s . I f we can be o f f u r t h e r a s s i s t a n c e , p l e a s e 
a d v i s e . 

1981. 

Yours v e r y t r u l y , 

GARY H. SWANSON 
A s s i s t a n t A t t o r n e y G e n e r a l 

GHS/mel 



MUNICIPALITIES: C i v i l S e r v i c e . S e c t i o n s 4 . 1 ( 2 2 ) , 4 . 1 ( 3 6 ) c , 
400.6, and 400.11, The Code 1981. The c h i e f o f p o l i c e i s n o t one 
o f t h e p o s i t i o n s w h i c h may be t e m p o r a r i l y f i l l e d a c c o r d i n g t o t h e 
p r o v i s i o n s o f Ch. 400. "Vacancy" as used i n Ch. 400 does n o t 
i n c l u d e the s i t u a t i o n where the p e r s o n o c c u p y i n g the p o s i t i o n i n 
q u e s t i o n i s on s i c k l e a v e , r e g a r d l e s s o f t h e d u r a t i o n . A l s o , t h e 
twenty-day r e q u i r e m e n t i n Ch. 400 i s t o be c o n s t r u e d i n 
a c c o r d a n c e w i t h the terms o f § 4.1(22). F i n a l l y , t h e a p p o i n t i v e 
power g r a n t e d t o a p e r s o n o r body t o t e m p o r a r i l y f i l l a v a c a n c y 
i s p e r m i s s i v e o r d i s c r e t i o n a r y , r a t h e r t h a n mandatory. [ W a l d i n g 
t o J u n k i n s , S t a t e S e n a t o r , 10/23/81] #81-10-16(L) 

October 23, 19 81 

The H o n o r a b l e L o w e l l L. J u n k i n s 
S t a t e S e n a t o r 
M o n t r o s e , Iowa 52639 

~De~ar—Mr. Jun"k±n_s~: 

T h i s o p i n i o n i s i n response t o y o u r r e q u e s t . d a t e d August 26, 
1981, r e g a r d i n g an i n t e r p r e t a t i o n o f § 400.11, The Code 1981. 
S p e c i f i c a l l y , you have asked: 

1. Do the p r o v i s i o n s o f s e c t i o n 400.11 o f 
the Code r e l a t i n g t o t h e s a l a r y o f one 
t e m p o r a r i l y f i l l i n g a v a c a n c y a p p l y when t h e 
v a c a n c y i s i n the o f f i c e o f C h i e f o f P o l i c e ? 

2. I n an A t t o r n e y G e n e r a l ' s o p i n i o n i s s u e d 
i n 1973 (Blumberg t o Rhodenburg, 
P o t t a w a t t a m i e County A t t o r n e y , 2/7/73) i t was 
f o u n d the term "vacancy" as u s e d i n t h i s 
s e c t i o n does n o t a p p l y t o v a c a t i o n s o r 
temporary l e a v e s o f a b s e n c e s . I n y o u r 
o p i n i o n , i s t h e r e a v a c a n c y when the employee 
i s on s i c k l e a v e ? Does th e l e n g t h o f t h e 
s i c k l e a v e have an e f f e c t on w h e t h e r a 
v a c a n c y e x i s t s ? 

3. When the term "twenty days" i s u s e d i n 
s e c t i o n 400.11 does t h i s mean 20 c a l e n d a r 
days o r 20 w o r k i n g days? 

4. When a vacancy o c c u r s , does s e c t i o n 
400.11 r e q u i r e the p e r s o n , h a v i n g t h e 
a p p o i n t i n g power t o f i l l t h e v a c a n c y 
t e m p o r a r i l y o r may t h e p o s i t i o n be l e f t 
v a c a n t ? 
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S e c t i o n 400.11, The Code 1981, p r o v i d e s i n p e r t i n e n t p a r t : 

When t h e r e i s no such p r e f e r r e d l i s t o r 
c e r t i f i e d e l i g i b l e l i s t , o r whan the e l i g i b l e 
l i s t s h a l l be e x h a u s t e d , t h e p e r s o n o r body 
h a v i n g t h e a p p o i n t i n g power may t e m p o r a r i l y 
f i l l a newly c r e a t e d o f f i c e o r o t h e r v a c a n c y 
o n l y u n t i l an e x a m i n a t i o n can be h e l d and t h e 
names o f q u a l i f i e d p e r s o n s be c e r t i f i e d by 
t h e commission, and such t e m p o r a r y 
appointments are hereby l i m i t e d t o n i n e t y 
days f o r any one p e r s o n i n t h e same v a c a n c y , 
b u t such l i m i t a t i o n s h a l l n o t a p p l y t o 
p e r s o n s t e m p o r a r i l y a c t i n g i n p o s i t i o n s 
r e g u l a r l y h e l d by a n o t h e r . Any p e r s o n 
t e m p o r a r i l y f i l l i n g a v a c a n c y i n a p o s i t i o n 
o f h i g h e r grade f o r twenty days o r more, 
s h a l l r e c e i v e the s a l a r y p a i d i n such h i g h e r 
grade. [Emphasis added] 

I n r e s p o n s e t o y o u r f i r s t i n q u i r y , i t i s o u r judgment t h a t 
the p r o v i s i o n s o f § 400.11 r e l a t i n g t o t h e s a l a r y o f one 
t e m p o r a r i l y f i l l i n g a v a cancy do n o t a p p l y when t h e v a c a n c y i s i n 
the o f f i c e o f c h i e f o f p o l i c e . Our r a t i o n a l e i s t w o f o l d . F i r s t 
and f o r e m o s t , the p r o v i s i o n s o f Ch. 400 do n o t a p p l y t o t h e 
o f f i c e o f c h i e f o f p o l i c e . See § 400.6, The Code 1981. As s u c h , 
the p r o v i s i o n s o f § 400.11 a r e i n a p p l i c a b l e t o t h a t p o s i t i o n . 
Second, t h a t s e c t i o n r e f e r s t o a v a c a n c y i n a " p o s i t i o n o f h i g h e r 
g r a d e . " The term "grade", as u s e d i n r e l a t i o n t o c i v i l s e r v i c e , 
r e f e r s t o t h e rank o r r e l a t i v e p o s i t i o n s o c c u p i e d by c i v i l 
s e r v i c e employees. The o f f i c e o f p o l i c e c h i e f i s n o t a c i v i l 
s e r v i c e p o s i t i o n . A c c o r d i n g l y , t h e c h i e f o f p o l i c e i s n o t one o f 
t h e p o s i t i o n s w h i c h may be t e m p o r a r i l y f i l l e d a c c o r d i n g t o t h e 
p r o v i s i o n s o f Ch. 400. T h i s i s n o t t o say, however, t h a t an 
a c t i n g p o l i c e c h i e f cannot r e c e i v e compensation commensurate w i t h 
t h e p o s i t i o n o f c h i e f o f p o l i c e . The c i t y c o u n c i l , which lias 
a u t h o r i t y t o e s t a b l i s h the compensation o f t h e p o l i c e c h i e f , has 
e q u a l a u t h o r i t y w i t h r e g a r d t o the compensation o f t h e a c t i n g 
p o l i c e c h i e f . 

I n a p r i o r o p i n i o n , 1973 Op.Att'y.Gen. 45, we found t h a t 
" vacancy" as used i n § 400.11 does n o t i n c l u d e t h o s e s i t u a t i o n s 
where th e p e r s o n o c c u p y i n g the p o s i t i o n i n q u e s t i o n i s on 
v a c a t i o n o r a temporary l e a v e o f absence. An answer t o y o u r 
second i n q u i r y can be g l e a n e d from the r a t i o n a l e o f t h a t o p i n i o n . 
I n p a r t i c u l a r , i t was our c o n t e n t i o n , when t h e t e r m " v a c a n c y " i s 
t a k e n i n t h e f u l l c o n t e x t o f t h e p a r a g r a p h , t h a t t h e l e g i s l a t u r e 
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i s r e f e r r i n g t o permanent v a c a n c i e s . S i c k l e a v e , o f c o u r s e , does 
n o t c r e a t e a permanent vacancy. A c c o r d i n g l y , " v a c a n c y " as u s e d 
i n Ch. 400 does n o t i n c l u d e the s i t u a t i o n when the p e r s o n 
o c c u p y i n g t h e p o s i t i o n i n q u e s t i o n i s on s i c k leave,, r e g a r d l e s s 
o f the d u r a t i o n . 

A r e s p o n s e t o y o u r t h i r d i n q u i r y i s found i n Ch. 4. I n 
p a r t i c u l a r , § 4 . 1 ( 2 2 ) , The Code 1981, p r o v i d e s : 

Computing t i m e - - l e g a l h o l i d a y s . I n computing 
t i m e , t h e f i r s t day s h a l l be e x c l u d e d and t h e 
l a s t i n c l u d e d , u n l e s s t h e l a s t f a l l s on 
Sunday, i n w h i c h case t h e time p r e s c r i b e d 
s h a l l be extended so as t o i n c l u d e t h e w hole 
o f t h e f o l l o w i n g Monday, p r o v i d e d t h a t , 
whenever by the p r o v i s i o n s of any s t a t u t e o r 
r u l e p r e s c r i b e d under a u t h o r i t y o f a s t a t u t e , 

— t n . e — l a s t — d a y — f o - r — t h e — c o m m e n c e m e n t _ _ o f _ _ any 
a c t i o n o r p r o c e e d i n g s , t h e f i l i n g o f any 
p l e a d i n g o r m o t i o n i n a p e n d i n g a c t i o n o r 
p r o c e e d i n g s o r t h e p e r f e c t i n g o r f i l i n g o f 
any a p p e a l from the d e c i s i o n o r award o f any 
c o u r t , b o a r d , commission o r o f f i c i a l f a l l s on 
a S a t u r d a y , a Sunday, t h e f i r s t day o f 
J a n u a r y , t h e t w e l f t h day of F e b r u a r y , t h e 
t h i r d Monday i n F e b r u a r y , the l a s t Monday i n 
May, the f o u r t h day o f J u l y , the f i r s t Monday 
i n September, the e l e v e n t h day o f November, 
the f o u r t h Thursday i n November, th e 
t w e n t y - f i f t h day o f December, and the 
f o l l o w i n g Monday whenever any o f t h e 
f o r e g o i n g named l e g a l h o l i d a y s may f a l l on a 
Sunday, and any day a p p o i n t e d o r recommended 
by the g o v e r n o r o f Iowa o r the p r e s i d e n t o f 
th e U n i t e d S t a t e s as a day o f f a s t i n g o r 
t h a n k s g i v i n g , t h e time t h e r e f o r s h a l l be 
e x t e n d e d t o i n c l u d e the n e x t day w h i c h i s n o t 
a S a t u r d a y , Sunday o r such day h e r e i n b e f o r e 
enumerated. 

A c c o r d i n g l y , t h e twenty-day r e q u i r e m e n t i n Ch. 400 i s t o be 
c o n s t r u e d i n a c c o r d a n c e w i t h the terms o f § 4 . 1 ( 2 2 ) . As s u c h , 
when the t e r m "twenty days" i s u s e d i n Ch. 400 i t r e f e r s t o 
twenty c a l e n d a r days. 

As c o n c e r n s y o u r f o u r t h and f i n a l i n q u i r y , t h e u n d e r s c o r e d 
p o r t i o n o f § 400.11 makes i t c l e a r t h a t the p e r s o n o r body h a v i n g 
a p p o i n t i v e power "may" t e m p o r a r i l y f i l l a v a c a n c y . A l b e i t t h e 
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l e g i s l a t u r e has p r o v i d e d t h a t t h e term "may" c o n f e r s a power, 
§ 4 . 1 ( 3 6 ) c , The Code 1981, such p r o v i s i o n i s i n a p p l i c a b l e s i n c e 
Ch. 400 was e n a c t e d p r i o r t o J u l y 1, 1971. Hence, common law 
r u l e s o f s t a t u t o r y c o n s t r u c t i o n a p p l y . 

The Iowa Supreme C o u r t has r u l e d t h a t the term "may", a b s e n t 
a c o n t r a r y l e g i s l a t i v e i n t e n t , i m p l i e s p e r m i s s i v e o r 
d i s c r e t i o n a r y r a t h e r t h a n mandatory a c t i o n o r c o n d u c t . See 
S c h u l t z v. Bo a r d o f Adjustment o f P o t t a w a t t a m i e C o u n t y , 258 Iowa 
804, 139 N.W,2d 448 (1966); John Deere W a t e r l o o T r a c t o r Works o f 
Deer & Co. v D e r i f i e l d , 252 Iowa 1389, 110 N.W.2d 560 ( 1 9 6 1 ) . 
A c c o r d i n g l y , t h e a p p o i n t i v e power g r a n t e d t o a p e r s o n o r body t o 
t e m p o r a r i l y f i l l a vacancy i s p e r m i s s i v e o r d i s c r e t i o n a r y , r a t h e r 
t h a n mandatory. 

In summary, t h e n , t h e c h i e f o f p o l i c e i s n o t one o f t h e 
p o s i t i o n w h i c h may be t e m p o r a r i l y f i l l e d a c c o r d i n g t o t h e 
p r o v i s i o n s o f Ch. 400. "Vacancy" as used i n Ch. 400 does n o t 
i n c l u d e the s i t u a t i o n where the p e r s o n o c c u p y i n g t h e p o s i t i o n i n 
q u e s t i o n i s on s i c k l e a v e , r e g a r d l e s s o f the d u r a t i o n . A l s o , t h e 
twenty-day r e q u i r e m e n t i n Ch. 400 i s t o be c o n s t r u e d i n 
accor d a n c e w i t h t h e terms o f § 4. 1 ( 2 2 ) . F i n a l l y , t h e a p p o i n t i v e 
power g r a n t e d t o a p e r s o n o r body t o t e m p o r a r i l y f i l l a v a c a n c y 
i s p e r m i s s i v e o r d i s c r e t i o n a r y , r a t h e r t h a n mandatory. 

A s s i s t a n t A t t o r n e y G e n e r a l 

LMW/ny 
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CLERKS: CRIMINAL PROCEDURE: CLERK OF COURT- — There i s ho 
d o c k e t i n g , fee. • f o r i n d i c t a b l e c r i m i n a l c a s e s ; t h e d o c k e t i n g fe^e 
f o r a p p e a l s of, simple-misdemeanors, s h o u l d - b e t a x e d a s a p a r t o f 
the c o s t s by 'the . c l e r k r a t h e r , t h a n b e i n g . c o l l e c t e d when trie 
n o t i c e . o f a p p e a l i s f i l e d . ( W i l l i a m s t o O ' B r i e n , C o u r t A d m i n i s t r a t o r , 
Supreme C o u r t o f Iowa, 10/21/81) #81-10-15 (L). • 

October 21, 1981 

Wil l i a m s . J.. O'Brien 
Court A d m i n i s t r a t o r 
S t a t e C a p i t o l 
L O C A L • 

Dear Mr. O ' B r i e n : 

T h i s l e t t e r • i s i n answer t o .your r e q u e s t for. an o p i n i c 
c o ncerning, t h e c o l l e c t i o n , o f . f i l i n g f e e s i n ".'criminal a c t i o n s 
You s p e c i f i c a l l y ask: -

.1. Does 
any p e t i t i o n , 
d o c k e t i n g . t h e 
w e l l as c i v i l 
i n f o r m a t i o n a 
e r r o r " ? 

2. 

the t w e n t y - f i v e d o l l a r s " f o r f i l i n g 
a p p e a l , o r w r i t .or.', e r r o r and 

same" a p p l y -to c r i m i n a l c a s e s as 
cases? 'Is an i n d i c t m e n t o r t r i a l 

" p e t i t i o n , a p p e a l , o r w r i t o f 

Does, the t w e n t y - f i v e - d o l l a r s " f o r f i l i n g : 
any . .. . app e a l -.' . .. .". a p p l y t o s i m p l e 
misdemeanors as w e l l as s m a l l c l a i m s , a p p e a l e d t o 
the d i s t r i c t c o u r t p u r s u a n t t o R.Cr.P. 54 and 
s e c t i o n 631.13, The Cade, r e s p e c t i v e l y ? . 

3. . I f t h e . t w e n t y - f i v e - d o l i a r . f i l i n g f e e 
does n o t a p p l y t o c r i m i n a l c a s e s i s t h e r e .'any 
o t h e r s t a t u t o r y a u t h o r i t y p e r m i t t i n g c l e r k s of. t h e 
d i s t r i c t c o u r t t o a s s e s s any charge f o r t h e f i l i n g 
o f an i n d i c t a b l e c r i m i n a l case? 

In ' answer t o your f i r s t p a ragraph* 
A c t s o f the. 69th G e n e r a l Assembly, . 1981 
S.F. 571 .§' 4 p r o v i d e s i n r e l e v a n t p o r t i o n as. f o l l o w s : 

S.F./ 1.30 § 
S e s s i o n * as 

704 o f ,Ttjie 
amended by 

n 

1... The. c l e r k . . s h a l l c o l l e c t t h e f o l l o w i n g 
fee's.: . 
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P life; 

W i l l i a m J . O'Brien 
Court A d m i n i s t r a t o r , 
"Page 2 ; ;- .. 

a. For f i l i n g a p e t i t i o n , a p p e a l , o r 
w r i t of e r r o r and d o c k e t i n g them, twenty-., 

•'five d o l l a r s . . .: . . 
* * • 

• . aa... In c r i m i n a l . c a s e s , the same f e e s f o r 
same':services a s i n s u i t s between p r i v a t e 
p a r t i e s . When . judgment i s r e n d e r e d 

. . a g a i n s t the de f e n d a n t , the f e e s s h a l l be 
..• c o l l e c t e d from such d e f e n d a n t . 

In answer t o your, f i r s t q u e s t i o n , an i n d i c t m e n t o r in f o r m a 
t i o n does n o t c o n s t i t u t e a, " p e t i t i o n , a p p e a l , o r w r i t o f e r r o r " 
as s e t o u t i n § 704.- The Iowa Supreme: Court has .held t h a t an i n 
d i c t m e n t i s not a " p l e a d i n g . S t a t e v. Luce, 194 Iowa .1307, 191 
H.W.. $4 (Iowa 1922).; by the same . l o g i c , .an i n f o r m a t i o n i s n e i t h e r 
a " p l e a d i n g " nor a p e t i t i o n , C l e a r l y , t he i n f o r m a t i o n o r i n d i c t 
ment i s n o t an a p p e a l o r w r i t o f e r r o r and, s i n c e i t i s n o t a 
p e t i t i o n e i t h e r , t h e f e e f o r d o c k e t i n g c annot be c h a r g e d . 

Your second q u e s t i o n - a s k s — w h e t h e r — a n — a p p e a l from a n a g i s 
t r a t e c o u r t o f a s i m p l e misdemeanor, c o n s t i t u t e s an a p p e a l t r i g 
g e r i n g t h e fee. p r o v i s i o n of. § 704. . C l e a r l y , --the p r o c e d u r e f o r 
r e v i e w "of. s i m p l e misdemeanor c o n v i c t i o n s s e t out. i n R u l e o f Crim
i n a l P r o c e d u r e 54 c o n s t i t u t e s an a p p e a l as t h a t ' w o r d i s commonly 
used; . t h e r e f o r e , t h e c l e r k must, c o l l e c t the d o c k e t i n g fsie r e 
q u i r e d . by .-.§̂ 70 4. The o t h e r q u e s t i o n which must be addressed i s . 
whether" the' fee must be p a i d .in o r d e r t o p e r f e c t an appeal, or 
whether the c l e r k s h o u l d t a x the f i l i n g , fee as a p a r t o f the 
c o s t s of . the a c t i o n . Rule. 54 p r o v i d e s i n r e l e v a n t p a r t tha[t, 

The d e f e n d a n t may take an a p p e a l , by g i v i n g . 
n o t i c e o r a l l y t o t h e m a g i s t r a t e t h a t he or. 
she a p p e a l s , o r by d e l i v e r i n g t o t h e mag i s 
t r a t e , n o t l a t e r t h a n t e n days t h e r e a f t e r , a 
w r i t t e n n o t i c e of t h e d e f e n d a n t ' s a p p e a l , and 

. i n e i t h e r case the m a g i s t r a t e , must make an 
e n t r y on i t s d o c k e t . o f t h e g i v i n g o f such no
t i c e . : . • ...When an a p p e a l i s t f t k e n , t he 
m a g i s t r a t e s h a l l f o r w a r d t o t h e a p p r o p r i a t e 

. d i s t r i c t c o u r t c l e r k a copy.of the docket, en
t r i e s i n t h e m a g i s t r a t e ' s c o u r t / t o g e t h e r 
with. . , . and a l l o t h e r p a p e r s i n the c a s e . 

••: Because o f the method i n which an appeal^ i s p e r f e c t e d 
s p e c i f i c a l l y r e q u i r i n g .'the payment of a t i l i n g f e e , t h e 
s h o u l d open the a p p r o p r i a t e f i l e when t h e r e c o r d s a r e 
from t h e m a g i s t r a t e and t a x the d o c k e t i n g f e e a s a p a r t 
costs". •'. .' 

, not 
c l e r k 
Ived 

o f the 
r e c e 
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W i l l i a m J . O'Brien 
Court A d m i n i s t r a t o r 
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. In your t h i r d q u e s t i o n you have asked whether t h e r e i s any 
o t h e r s t a t u t o r y a u t h o r i t y • p e r m i t t i n g c l e r k s t o a s s e s s a charge 
f o r t h e ' f i l i n g . o f • an i n d i c t a b l e c r i m i n a l c a s e . Review of The 

^-Code does n o t i n d i c a t e any a u t h o r i t y f o r a s s e s s i n g such, c o s t s tjo 
£;•''.a- defendant.-' 

Yours v e r y t r u l y , 

RICHARD A- WILLIAMS . 
A s s i s t a n t A t t o r n e y G e n e r a l 



MUNICIPALITIES: Urban Renewal, P u b l i c B i d d i n g ; C h a p t e r s 384, 403, 
The Code. C i t i e s may f o r e g o p u b l i c b i d d i n g when t h e y u n d e r t a k e 
agreements d e s i g n e d t o f u r t h e r u r b an r e n e w a l p r o j e c t s p u r s u a n t 
t o C hapter 403, the Code. (Appel t o C h i o d o , S t a t e R e p r e s e n t a t i v e , 
10/16/81) #81-10-14(L) 

The H o n o r a b l e Ned Chiodo O c t o b e r 16, 1981 
S t a t e R e p r e s e n t a t i v e 
S t a t e C a p i t o l 
L o c a l 

Dear R e p r e s e n t a t i v e Chiodo: 

We a r e i n r e c e i p t o f y o u r o p i n i o n r e q u e s t c o n c e r n i n g t h e 
r e l a t i o n s h i p between u r b a n r e n e w a l p r o j e c t s and p u b l i c b i d d i n g 
r e q u i r e m e n t s o f the Code. 

We a r e a d v i s e d t h a t the C i t y o f Des Moines seeks t o l a u n c h a 
j o i n t v e n t u r e w i t h p r i v a t e p r o p e r t y owners f o r t h e c o n s t r u c t i o n 
o f a sky w a l k s y s t e m i n downtown Des M o i n e s . Our u n d e r s t a n d i n g 
i s t h a t t h i s p r o j e c t i s p a r t o f the u r b a n r e n e w a l p r o j e c t c u r r e n t l y 
underway i n Des Moines p u r s u a n t t o C h a p t e r 403, The Code. The 
c i t y and p r i v a t e p r o p e r t y owners would l i k e t o j o i n t l y b u i l d 
the sky w a l k and t h e r e a f t e r charge each u n d e r l y i n g p r o p e r t y owner 
i t s p r o r a t a s h a r e o f the p r o j e c t . I f c o n s t r u c t i o n crews p r e s e n t l y 
on l o c a t i o n a r e used, o v e r a l l c o s t s w i l l be s i g n i f i c a n t l y r e d u c e d . 
I n o r d e r t o use t h e s e crews, w h i c h w o u l d o t h e r w i s e r e m a i n i n 
the a r e a f o r o n l y a s h o r t p e r i o d o f t i m e , i m p l e m e n t a t i o n o f p u b l i c 
b i d d i n g p r o c e d u r e s i s i m p r a c t i c a l . 

G e n e r a l l y s p e a k i n g , m u n i c i p a l i t i e s u n d e r t a k i n g p u b l i c i m p r o v e 
ments must comply w i t h the c o n t r a c t l e t t i n g p r o c e d u r e o u t l i n e d i n 
C h a p t e r 384, The Code. However, the d e f i n i t i o n o f " p u b l i c i m p r o v e 
ment" under t h i s C h apter e x c l u d e s " u r b a n r e n e w a l . . . p r o j e c t s " , 
see §384.95, The Code. On i t s f a c e , t h e n , the c o n t r a c t l e t t i n g 
p r o v i s i o n s o f C h a p t e r 384 do n o t appear a p p l i c a b l e t o t h e s k y 
w a l k i f i t i s an element o f an urban r e n e w a l p r o j e c t . 

I n a d d i t i o n , C h a p t e r 403, The Code, s p e l l s o u t t h e powers 
o f m u n i c i p a l i t i e s i n c a r r y i n g o ut u r b a n r e n e w a l p r o j e c t s . S e c t i o n 
403.12(3) p r o v i d e s , i n r e l e v a n t p a r t , t h a t c i t i e s may e n t e r i n t o 
"Any . . . agreement . . . w i t h o u t a p p r a i s a l , p u b l i c n o t i c e , a d v e r -
t i z e m e n t , o r p u b l i c b i d d i n g T 1 1 (emphasis s u p p l i e d ) 
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G i v e n t h e s e c l e a r s t a t u t o r y d i r e c t i v e s , i t i s our o p i n i o n 
t h a t t h e C i t y o f Des M o i n e s , under t h e f a c t s as we u n d e r s t a n d 
them, may p r o c e e d t o e n t e r i n t o agreements f o r t h e c o n s t r u c t i o n 
o f the sky w a l k as an element i n i t s urban r e n e w a l p r o j e c t w i t h o u t 
p u b l i c b i d d i n g as d e s c r i b e d i n C h a p t e r 384, The Code. 



TAXATION: A c c r u a l and Rate o f I n h e r i t a n c e Tax E x t e n s i o n I n t e r e s t . 
S e c t i o n 450.6, The Code .1981, as amended by 1981 S e s s i o n , 6 9 t h 
G.A., H.F. 734 and S.F. 555. I n the event t h a t an e x t e n s i o n f o r 
payment o f i n h e r i t a n c e t a x i s g r a n t e d by the d i r e c t o r o f revenue 
f o r an e s t a t e o f a decedent d y i n g b e f o r e J u l y 1, 1981, i n t e r e s t 
b e g i n s t o a c c r u e a t t h e r a t e s e t f o r t h i n §1(2) o f H.F. 734 on 
J a n u a r y 1, 1982, or a t t h e e x p i r a t i o n o f t w e l v e months from the 
d a t e o f the decedent's d e a t h , w h i c h e v e r o c c u r s t h e l a t e r . I n t h e 
event t h a t the decedent d i e s on or a f t e r J u l y 1, 1981, such 
e x t e n s i o n i n t e r e s t b e g i n s t o a c c r u e from the e x p i r a t i o n o f n i n e 
months from the date o f the decedent's d e a t h . ( G r i g e r t o K u d a r t , 
S t a t e Senator, 10/15/81) #81-10-13(L) 

October 15, 1981 

The H o n o r a b l e A r t h u r K u d a r t 
S t a t e S e n a t o r 
602 Dows B u i l d i n g 
Cedar R a p i d s , I A 52401 

Dear S e n a t o r K u d a r t : 

You have r e q u e s t e d an o p i n i o n o f t h e A t t o r n e y G e n e r a l as f o l l o w s 

On June 13, 1981, was approved House F i l e 
7 34, w h i c h amended S e c t i o n 450.6, Code o f 1981 
t o i n d i c a t e t h a t i n the event t h a t t h e r e was 
a d e l a y in . f i l i n g t h e I n h e r i t a n c e Tax R e t u r n 
and an e x t e n s i o n was o b t a i n e d from t h e D i r e c 
t o r , t he i n t e r e s t r a t e would be a t the r a t e i n 
e f f e c t under S e c t i o n 1 o f t h e a c t w h i c h i n 
e f f e c t i s two p e r c e n t lower t h a n the p r i m e 
i n t e r e s t . 

However, on June 20, -1981, was approved 
Senate F i l e 555, whi c h m o d i f i e d S e c t i o n 450.6 
o f the Code and s a i d t h a t i n the event an 
e x t e n s i o n i s g i v e n on the f i l i n g o f Iowa 
I n h e r i t a n c e Tax, the t a x s h a l l b ear s i x p e r 
c e n t i n t e r e s t from t h e e x p i r a t i o n o f 9 months 
from t h e d a t e o f the decedent's d e a t h . 

The q u e s t i o n i s : As o f J a n u a r y 1, 1982, 
what w i l l be t h e i n t e r e s t r a t e on t h e t a x 
due because o f an e x t e n s i o n o f the f i l i n g 
o f Iowa I n h e r i t a n c e Tax Return? 
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The l e g i s l a t u r e , i n 1981 S e s s i o n , 6 9 t h G.A., H.F. 734 and 1981 
S e s s i o n , 6 9 t h G.A., S.F. 555, amended the p r o v i s i o n s o f §450.6, The 
Code 1981. I n p a r t i c u l a r , t h e s e amendments changed a s p e c t s c o n c e r n i n g 
payment o f i n t e r e s t on u n p a i d i n h e r i t a n c e t a x i n t h e event t h a t t h e 
d i r e c t o r o f revenue g r a n t s an e x t e n s i o n t o pay the t a x . I n v i e w o f 
t h e s e amendments, you i n q u i r e what the r a t e o f i n t e r e s t w i l l be on and 
a f t e r J a n u a r y 1, 1982, where an e x t e n s i o n f o r i n h e r i t a n c e t a x payment 
has been o r w i l l be g r a n t e d by the d i r e c t o r of r e v e n u e . 

As w i l l be demonstrated, f o r e s t a t e s o f decedents d y i n g b e f o r e 
J u l y 1, 1981, i n t e r e s t w i l l b e g i n t o a c c r u e i n an e x t e n s i o n s i t u a t i o n 
t w e l v e months from the dat e o f the decedent's d e a t h . On J a n u a r y 1, 
1982, t h e i n t e r e s t r a t e w i l l t h e r e a f t e r c o n s t i t u t e t h e r a t e s e t f o r t h 
i n §1 o f H.F. 734 i n t h e event t h a t t h e t w e l v e month p e r i o d has 
e x p i r e d on or b e f o r e December 31, 1981. I n the event t h a t t h e t w e l v e 
month p e r i o d e x p i r e s on o r a f t e r J a n u a r y 1, 1982, t h e i n t e r e s t r a t e 
w i l l b e g i n t o a c c r u e a t the r a t e s e t f o r t h i n §1 o f H.F. 734 upon t h e 
e x p i r a t i o n o f the t w e l v e month p e r i o d . For e s t a t e s o f decedents d y i n g 
on o r a f t e r J u l y 1, 1981, i n t e r e s t w i l l b e g i n t o a c c r u e i n an e x t e n 
s i o n s i t u a t i o n n i n e months a f t e r the dat e o f the decedent's d e a t h a t 
th e r a t e s e t f o r t h i n §1 o f H.F. 734. By d e f i n i t i o n , t h i s i n t e r e s t 
a c c r u a l cannot commence p r i o r t o March 1, 1982. 

House F i l e 734 was enac t e d to e s t a b l i s h a new r a t e o f i n t e r e s t 
f o r a number o f s t a t e t a x e s . S e c t i o n 1 o f H.F. 734 p r o v i d e s as 
f o l l o w s : 

S e c t i o n 1. C h a p t e r 421, Code 1981 , i s .. „.: T:„. 
amended by a d d i n g the f o l l o w i n g new s e c t i o n : 

NEW SECTION. INTEREST RATE. 
1 . Except where a d i f f e r e n t r a t e o f 

i n t e r e s t i s s t a t e d i n a p r o v i s i o n o f t h i s 
t i t l e , t h e r a t e o f i n t e r e s t on i n t e r e s t -
b e a r i n g o b l i g a t i o n s a r i s i n g under t h i s t i t l e 
s h a l l be t h e r a t e o f i n t e r e s t i n e f f e c t under 
t h i s s e c t i o n . 

2. The r a t e o f i n t e r e s t t h a t s h a l l be i n 
e f f e c t d u r i n g a c a l e n d a r y e a r s h a l l be t h e 
r a t e w h i c h i s two p e r c e n t a g e p o i n t s l e s s t h a n 
t h e n u m e r i c a l a v e r a g e , rounded t o the n e a r e s t 
one p e r c e n t , o f t h e r e s p e c t i v e prime r a t e s f o r 
each o f t h e months i n the twelve-month p e r i o d 
t h a t ends September 30 o f the p r e v i o u s c a l e n 
d a r y e a r . The r a t e o f i n t e r e s t e s t a b l i s h e d by 
t h i s s u b s e c t i o n t a k e s e f f e c t J a n u a r y 1 , and 
a p p l i e s t o any amount w h i c h i s due or becomes 
p a y a b l e on o r a f t e r t h a t d a t e . 



The Ho n o r a b l e A r t h u r K u d a r t 
Page 3 

3 . N o t w i t h s t a n d i n g c o n t r a r y p r o v i s i o n s o f 
s u b s e c t i o n 2 , t h e r a t e o f i n t e r e s t t h a t i s i n 
e f f e c t d u r i n g a c a l e n d a r y e a r s h a l l a l s o be 
the r a t e o f i n t e r e s t t o be i n e f f e c t f o r the 
f o l l o w i n g c a l e n d a r y e a r , u n l e s s the r a t e o f 
i n t e r e s t as c a l c u l a t e d under s u b s e c t i o n 2 i s 
a t l e a s t one p e r c e n t a g e p o i n t h i g h e r or l o w e r 
t h a n t h e r a t e then i n e f f e c t . 

4 . I n t h e event i n t e r e s t a c c r u e s o r i s 
c a l c u l a t e d on a monthly b a s i s , the r a t e o f 
i n t e r e s t f o r each month s h a l l be o n e - t w e l f t h , 
rounded t o the n e a r e s t o n e - t e n t h o f one p e r 
c e n t , o f t h e r a t e s p e c i f i e d i n s u b s e c t i o n 2 . 

5 . As used i n s u b s e c t i o n 3 , the term " p r i m e 
r a t e " means the prime r a t e charged by banks on 
s h o r t - t e r m b u s i n e s s l o a n s , as determined by 
t h e b o a r d o f g o v e r n o r s o f t h e f e d e r a l r e s e r v e 
system and p u b l i s h e d i n the f e d e r a l r e s e r v e 
b u l l e t i n . 

6 . I n October o f each y e a r the d i r e c t o r 
s h a l l cause an a d v i s o r y n o t i c e to be p u b l i s h e d 
i n t h e Iowa a d m i n i s t r a t i v e D^rreTTirT -and~"in a 
newspaper o f g e n e r a l c i r c u l a t i o n i n t h i s s t a t e , 
s t a t i n g t h e r a t e o f i n t e r e s t t o be i n e f f e c t 
on o r a f t e r J a n u a r y 1 o f t h e f o l l o w i n g y e a r , 
as e s t a b l i s h e d by t h i s s e c t i o n . The c a l c u l a 
t i o n and p u b l i c a t i o n o f the r a t e o f i n t e r e s t 
by t h e d i r e c t o r i s exempt from c h a p t e r 1 7 A . 

S e c t i o n 15 o f H.F. 734 amended § 4 5 0 . 6 , The Code 1 9 8 1 , as 
f o l l o w s : 

Sec. 1 5 . S e c t i o n 4 5 0 . 6 , Code 1 9 8 1 , i s 
amended t o r e a d as f o l l o w s : 

4 5 0 . 6 ACCRUAL OF TAX--MATURITY--EXTENSION 
OF TIME. The t a x hereby imposed o h a l l b-e -f-er-
•the- uoc e£ t h e s t a t e , s h a l l a c c r u e by t h i s 
c h a p t e r a c c r u e s a t the d e a t h o f the decedent 
owner, and s h a l l be p a i d t o the department o f 
revenue w i t h i n t w e l v e months a f t e r the d e a t h 
o f t h e decedent owner e x c e p t when o t h e r w i s e 
p r o v i d e d i n t h i s c h a p t e r . When i n the o p i n i o n 
o f t h e d i r e c t o r o f revenue a d d i t i o n a l t i m e 
s h o u l d be g r a n t e d f o r payment to a v o i d h a r d 
s h i p , t h e d i r e c t o r may ex t e n d the p e r i o d t o a 
d a t e n o t e x c e e d i n g t e n y e a r s from the d a t e o f 
d e a t h o f t h e decedent. I n t h e case o f any 
such e x t e n s i o n the t a x s h a l l bear -six p e r c e n t 
i n t e r e s t a t t h e r a t e i n e f f e c t under s e c t i o n 1 
o f t h i s A c t from the e x p i r a t i o n o f t w e l v e 
months from t h e date o f t h e decedent's d e a t h . 
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I t i s c l e a r t h a t H.F. 734 d e l e t e s the s i x p e r c e n t i n t e r e s t r a t e 
h e r e t o f o r e a p p l i c a b l e i n s i t u a t i o n s where the d i r e c t o r o f revenue has 
g r a n t e d an e x t e n s i o n f o r payment o f Iowa i n h e r i t a n c e t a x and r e p l a c e s 
t h a t r a t e w i t h one computed w i t h r e g a r d t o the "prime r a t e " as d e f i n e d 
i n t h e s t a t u t e . T h i s r a t e o f i n t e r e s t w i l l be the r a t e s e t f o r t h i n 
§1(2) o f H.F. 734, i . e . , two p e r c e n t a g e p o i n t s l e s s t h a n a computed 
t w e l v e month n u m e r i c a l average o f prime r a t e s . I n a d d i t i o n , t h e 
language quoted above i n §1(2) o f H.F. 734 s t a t e s t h a t t h e new 
i n t e r e s t r a t e , e f f e c t i v e J a n u a r y 1, 1982, " a p p l i e s t o any amount w h i c h 
i s due or becomes p a y a b l e on or a f t e r t h a t d a t e . " When r e a d i n con
j u n c t i o n w i t h §15 o f H.F. 734, i t i s c l e a r t h a t t h e l e g i s l a t u r e 
i n t e n d e d , on J a n u a r y 1, 1982, to r a i s e the i n t e r e s t a l r e a d y a c c r u i n g 
a t t h e r a t e o f s i x p e r c e n t t o the new r a t e . I n t h e event t h a t the 
t w e l v e month, p e r i o d e x p i r e d on or a f t e r J a n u a r y 1, 1982, i n t e r e s t 
would b e g i n t o a c c r u e a t t h e new r a t e . 

S e c t i o n 2 o f S.F. 555 amended §450.6, The Code 1981, i n r e l e v a n t 
p a r t as f o l l o w s : 

Sec. 2. S e c t i o n 450.6, Code 1981, i s 
amended to r e a d as f o l l o w s : 

450.6 ACCRUAL OF TAX—MATURITY--EXTENSION 
OF TIME. The t a x h e r e b y imposed s h a l l be i s 
f o r t h e use o f the s t a t e , s h a l l a c c r u e a t the 
d e a t h o f t h e decedent owner, and s h a l l be p a i d 
t o t h e department o f revenue w i t h i n t w e l v e n i n e 
months a f t e r the.;. d e a t h o f . t h e : d e c e d e n t owner ... .... ,: 

except" when o t h e r w i s e p r o v i d e d i n t h i s """"" ' "' * 
c h a p t e r . When i n t h e o p i n i o n o f t h e d i r e c t o r 
o f revenue a d d i t i o n a l t ime s h o u l d be g r a n t e d 
f o r payment t o a v o i d h a r d s h i p , the d i r e c t o r 
may ext e n d t h e p e r i o d t o a d a t e n o t e x c e e d i n g 
t e n y e a r s from t h e date o f death o f t h e 
dece d e n t . I n the case o f any such e x t e n s i o n 
t h e t a x s h a l l b e a r s i x p e r c e n t i n t e r e s t from 
t h e e x p i r a t i o n o f t w e l v e n i n e months from the 
d a t e o f the decedent's d e a t h . 

An e x a m i n a t i o n o f §2 o f S.F. 555 c l e a r l y denotes t h a t w i t h r e s p e c t 
t o the s i t u a t i o n i n v o l v i n g an e x t e n s i o n f o r payment o f i n h e r i t a n c e t a x , 
t h e t i m e p e r i o d f o r commencing i n t e r e s t a c c r u a l was s h o r t e n e d from 
t w e l v e months t o n i n e months from the date o f t h e d e c e d e n t ' s d e a t h . 
T h i s amendment does n o t p u r p o r t t o change o r amend i n any manner t h e 
e x t e n s i o n i n t e r e s t r a t e s e t f o r t h i n §450.6, The Code 1981, o r i n H.F. 
734. The p r o v i s i o n s o f §2 o f S.F. 555 became e f f e c t i v e f o r e s t a t e s 
o f p e r s o n s d y i n g on o r a f t e r t he " e f f e c t i v e d a t e " o f t h i s s e c t i o n . 
See §20 o f S.F. 555. S i n c e S.F. 555 was s i g n e d by the Governor p r i o r 
t o J u l y 1, 1981, and s i n c e t h i s amendment d i d n o t c o n t a i n a p u b l i c a 
t i o n c l a u s e and, f o r §2, d i d n ot l i s t an e f f e c t i v e d a t e subsequent t o 
J u l y 1, 1981, the n §2 became e f f e c t i v e on J u l y 1, 1981, f o r e s t a t e s 
o f decedents d y i n g on o r a f t e r t h a t d a t e . 
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I n summary, t h e r e i s no c o n f l i c t between H.F. 734 and S.F. 555. 
House F i l e 734 s e t s f o r t h a new r a t e o f i n t e r e s t , commencing on o r 
a f t e r J a n u a r y 1, 1982, depending upon the c i r c u m s t a n c e s . Senate F i l e 
555 s h o r t e n s t h e time p e r i o d to commence i n t e r e s t a c c r u a l i n i n h e r i 
t a n c e t a x e x t e n s i o n s i t u a t i o n s from t w e l v e months t o n i n e months from 
the d a t e o f decedent's d e a t h f o r e s t a t e s o f decedents d y i n g on or a f t e r 
J u l y 1, 1981. I n t h e event t h a t the decedent d i e d p r i o r t o J u l y 1, 
1981, i n t e r e s t i n an e x t e n s i o n s i t u a t i o n b e g i n s a c c r u a l t w e l v e months 
from t h e da t e o f decedent's d e a t h and, i f t h e t w e l v e month p e r i o d has 
e x p i r e d p r i o r t o J a n u a r y 1, 1982, th e n on J a n u a r y 1, 1982, i n t e r e s t 
w h i c h has p r e v i o u s l y a c c r u e d a t s i x p e r c e n t w i l l b e g i n to a c c r u e a t 
the new r a t e f i x e d by §1(2) o f H.F. 734. I f t h e t w e l v e month p e r i o d 
e x p i r e s on o r a f t e r J a n u a r y 1, 1982, i n t e r e s t w i l l commence a c c r u a l a t 
the new r a t e on such e x p i r a t i o n d a t e . I n t h e event t h a t t h e decedent 
d i e s on o r a f t e r J u l y 1, 1981, i n t e r e s t w i l l b e g i n t o a c c r u e a t t h e 
r a t e f i x e d by §1(2) o f H.F. 734 a t t h e e x p i r a t i o n o f n i n e months a f t e r 
the d a t e o f t h e decedent's d e a t h , and as a consequence, c o u l d n e v e r 
b e g i n to a c c r u e on J a n u a r y 1, 1982 o r p r i o r t o March 1, 1982. 

V e r y t r u l y y o u r s , 

H a r r y M. G r i g e r ~ . 
S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l 



TAXATION: R e a l P r o p e r t y T a x a t i o n o f t h e Common Areas o r Elements o f 
Condominiums, §499B.11, The Code 1 9 8 1 . R e a l P r o p e r t y t a x e s f o r t h e 
common elements o r areas o f a condominium a r e not l e v i e d s e p a r a t e l y on 
th e common elements o r ar e a s b u t , r a t h e r , a r e l e v i e d as a p a r t o f each 
u n i t o r apartment on a f r a c t i o n a l s h a r e or p e r c e n t a g e b a s i s so t h a t 
each u n i t or apartment b e a r s a p o r t i o n o f the r e a l p r o p e r t y t a x e s 
r e g a r d i n g the common elements or a r e a s . (Kuehn t o Chiodo, S t a t e 
R e p r e s e n t a t i v e , 10/15/81) #81-10-12(L) 

October 15, 1981 

The H onorable Ned F. Chiodo 
S t a t e R e p r e s e n t a t i v e 
3 4 1 0 S.W". 1 2 t h P l a c e 
Des Moines, IA 5 0 3 1 5 

Dear R e p r e s e n t a t i v e Chiodo: 

You have r e q u e s t e d an o p i n i o n o f t h e A t t o r n e y G e n e r a l p e r t a i n i n g 
t o the p r o p e r t y t a x a t i o n o f t h e common areas o r elements o f condo
miniums. I n your w r i t t e n r e q u e s t , you s t a t e : 

The d e s i g n and o v e r a l l scheme o f a r e s i d e n 
t i a l s u b d i v i s i o n . . . the t y p i c a l condominium, 
o f t e n p l a c e s f o r m a l ownership o f a c c e s s r o a d 
ways and c e r t a i n common a r e a s i n t h e . . . 
condominium homeowners' a s s o c i a t i o n . . . . 
The homeowners' a s s o c i a t i o n and. .. . condo
minium u s u a l l y e n t e r i n t o a convenant [ s i c ] 
l i m i t i n g use o f such p r o p e r t y i n p e r p e t u i t y , 
w i t h the r e c i p r o c a l r i g h t o f use and enjoyment 
e x i s t i n g i n f a v o r o f a l l i n d i v i d u a l homeowners 
i n t h e . . . condominium. 

Based on t h e above f a c t s i t becomes n e c e s s a r y 
t o d e t e r m i n e what v a l u a t i o n s h o u l d be p l a c e d 
on t h e homeowners' a s s o c i a t i o n p r o p e r t y f o r 
assessment and t a x a t i o n p urposes when t h e p r o p 
e r t y i s , i n e f f e c t , a s e r v i e n t e s t a t e , t h e 
v a l u e o f w h i c h has s h i f t e d t o the i n d i v i d u a l 
homeowners'. . . u n i t s (dominant e s t a t e s ) . 
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. . . S p e c i f i c a l l y , i f t h e a s s e s s e d v a l u a t i o n 
o f . . . u n i t s r e f l e c t t h e i r f a i r market v a l u e , 
i n c l u d i n g the v a l u e o f a p p u r t e n a n t r i g h t s and 
easements to common a r e a s e [ s i c ] . . ., i s i t 
c o r r e c t t h a t t h e common ar e a s themselves s h o u l d 
be n o m i n a l l y a s s e s s e d f o r perhaps one d o l l a r i n 
o r d e r t o a v o i d i n a d v e r t e n t , d o u b l e t a x a t i o n ? 

The q u e s t i o n posed assumes t h a t t h e common a r e a s o r elements o f a 
condominium w i l l i n a d v e r t e n t l y be t a x e d t w i c e ; on t h e common areas o r 
elements w h i c h a r e p a r t o f t h e c o r p o r a t i o n o r a s s o c i a t i o n (condominium) 
and, a g a i n , as p a r t o f t h e i n d i v i d u a l homeowners u n i t o r ap a r t m e n t . 

The p o s s i b i l i t y o f what you r e f e r t o as "do u b l e t a x a t i o n " i s 
a v o i d e d because § 4 9 9 B . 1 1 , The Code 1 9 8 1 , p r o v i d e s t h a t a l l r e a l p r o p 
e r t y t a x e s r e g a r d i n g condominiums s h a l l be l e v i e d on each u n i t o r 
apartment w i t h each u n i t o r apartment s h a r i n g i t s r e s p e c t i v e f r a c 
t i o n a l s h are o r p e r c e n t a g e o f t a x a t i o n r e g a r d i n g t h e common e l e m e n t s . 
T h e r e f o r e , no t a x e s a r e l e v i e d s e p a r a t e l y on the common e l e m e n t s . 
I n s t e a d , t h e t a x e s r e g a r d i n g t h e common elements a r e l e v i e d on each 
u n i t o r apartment on a f r a c t i o n a l s h a r e o r p e r c e n t a g e b a s i s . 

S e c t i o n s 4 9 9 3 . 7 and 4 9 9 B . 1 1 , The Code 1 9 8 1 , s t a t e : 

4 9 9 B . 7 I n t e r e s t i n common el e m e n t s - -
r e f e r e n c e t o them i n i n s t r u m e n t . 

1. The f r a c t i o n a l or. p e r c e n t a g e i n t e r e s t i n . . _ 
. t h e g e n e r a l common elements arid the- f r a c t i o n a l - i v - ; S ^ > ; ; ? - ^ " 
o r p e r c e n t a g e i n t e r e s t i n t h e l i m i t e d common 
elements where such e x i s t a r e he r e b y d e c l a r e d 
t o be a p p u r t e n a n t t o each o f t h e s e p a r a t e 
a p a r t m e n t s . 

2 . Any conveyance, encumbrance, l i e n , 
a l i e n a t i o n o r d e v i s e o f an apartment under a 
h o r i z o n t a l p r o p e r t y regime by any i n s t r u m e n t 
w h i c h d e s c r i b e s t h e l a n d and apartment as s e t 
f o r t h i n s e c t i o n 4 9 9 B . 4 , s h a l l a l s o convey, 
encumber, a l i e n a t e , d e v i s e o r be a l i e n upon 
t h e f r a c t i o n a l o r p e r c e n t a g e i n t e r e s t appur
t e n a n t t o each such apartment under s e c t i o n 
4 9 9 B . 4 , s u b s e c t i o n 6 , t o t h e g e n e r a l common 
el e m e n t s , and t h e r e s p e c t i v e s h a r e o r p e r c e n t 
age i n t e r e s t t o l i m i t e d common elements where 
a p p l i c a b l e , whether such g e n e r a l common e l e 
ments o r l i m i t e d common elements a r e d e s c r i b e d 
as i n s e c t i o n 4 9 9 B . 4 , s u b s e c t i o n s 4 and 5 , by 
g e n e r a l r e f e r e n c e o n l y , o r n o t a t a l l . 
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499B . 11 R e a l p r o p e r t y t a x and s p e c i a l a s s e s s 
m e n t s — l e v y on each apartment. 

1. " A l l r e a l p r o p e r t y t a x e s and s p e c i a l 
a s sessements s h a l l be l e v i e d on each apartment 
and i t s r e s p e c t i v e a p p u r t e n a n t f r a c t i o n a l s h a r e 
o r p e r c e n t a g e o f the l a n d , g e n e r a l common e l e 
ments and l i m i t e d common elements where a p p l i 
c a b l e as such apartments and appurtenances a r e 
s e p a r a t e l y owned, and n o t on t h e e n t i r e h o r i 
z o n t a l p r o p e r t y regime. [emphasis s u p p l i e d ] 

I t i s , t h e r e f o r e , t h e o p i n i o n o f t h e A t t o r n e y G e n e r a l t h a t t h e r e 
i s no double t a x a t i o n r e g a r d i n g t h e common areas o r e l e m e n t s o f a con
dominium because t h e r e a l p r o p e r t y t a x e s f o r such common a r e a s o r e l e 
ments a r e n o t l e v i e d s e p a r a t e l y on t h e common a r e a s and e l e m e n t s , b u t 
r a t h e r , a r e l e v i e d as a p a r t o f each u n i t o r apartment on a f r a c t i o n a l 
s h a r e o r p e r c e n t a g e b a s i s so t h a t each u n i t or apartment b e a r s a p o r 
t i o n o f t h e r e a l p r o p e r t y taxes r e g a r d i n g t h e common a r e a s o r 
el e m e n t s . 



ft 

AERONAUTICS: S e c t i o n 330.17, The Code, 1981. A c i t y , c o u n t y , o r 
town s h i p may n o t e s t a b l i s h an a i r p o r t commission under S e c t i o n 330.17 
i f i t does n o t have a p r o p e r t y i n t e r e s t i n an a i r p o r t . (Baty t o K a s s e l , 
D i r e c t o r o f Department o f T r a n s p o r t a t i o n , 10/15/81) #81-10-11(L) 

October 15, 1981 

Mr. Raymond L. K a s s e l 
D i r e c t o r 
Department o f J ^ a j ^ p o r t a . t i o n 
800 L i n c o l n Way 
Ames, IA 50010 

Dear Mr. K a s s e l : 

You a s k e d , " I s a c i t y , c o u n t y , o r tow n s h i p r e q u i r e d t o 
a c q u i r e and own an a i r p o r t b e f o r e an a i r p o r t commission can be 
e s t a b l i s h e d ? " S e c t i o n 330.17, The Code 1981, p r o v i d e s "The 
c o u n c i l of any c i t y , c o u n t y , o r township which owns o r o t h e r w i s e 
a c q u i r e s an a i r p o r t may, . . . submit t o the v o t e r s the q u e s t i o n 
as to whether the management and c o n t r o l of such a i r p o r t s h a l l be 
p l a c e d i n an a i r p o r t commission." (emphasis s u p p l i e d ) . I t i s our 
o p i n i o n t h a t o w n e r s h i p i s not r e q u i r e d , b u t some i n t e r e s t , such 
as a l e a s e , i s r e q u i r e d b e f o r e the commission may be e s t a b l i s h e d . 

S e c t i o n 330.19, The Code 1981, p r o v i d e s t h a t the b a l l o t 
q u e s t i o n i s whether the c i t y s h a l l p l a c e o r c o n t i n u e the 
management and c o n t r o l o f i t s a i r p o r t o r a i r p o r t s i n an A i r p o r t 
Commission. S e c t i o n 330.21, The Code 1981, p r o v i d e s t h a t funds 
o f the a i r p o r t commission s h a l l be used t o pay i n d e b t e d n e s s 
a r i s i n g from the a c q u i s i t i o n and c o n s t r u c t i o n o f a i r p o r t s and the 
maintenance, o p e r a t i o n and e x t e n s i o n t h e r e o f . S e c t i o n 330.17 by 
i t s words a p p l i e s o n l y t o c i t i e s , c o u n t i e s , o r t o w n s h i p s which 
a l r e a d y own or have an i n t e r e s t i n an a i r p o r t . S e c t i o n s 330.19 
and 330.21 assume o w n e r s h i p o r an i n t e r e s t i n an a i r p o r t . Where 
the s t a t u t e i s c l e a r and unambiguous, the c o u r t s w i l l n o t a p p l y 
r u l e s of c o n s t r u c t i o n . R i c h a r d s o n v. C i t y o f J e f f e r s o n , 257 
Iowa 709, 714, 134 N.W.2d 528, 531 (19 6 5 ) , C o u r t s may not under 
the g u i s e of c o n s t r u c t i o n e x t e n d , e n l a r g e , o r o t h e r w i s e change 
the terms o f a s t a t u t e . Sueppel v. C i t y C o u n c i l o f Iowa C i t y , 
257 Iowa 1350, 1354, 136 N.W.2d 523, 525 (1965). 
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I f an a i r p o r t commission c o u l d be e s t a b l i s h e d w i t h o u t an 
a i r p o r t , the powers g r a n t e d an a i r p o r t commission i n Chapter 330, 
The Code 1981, c o u l d not be e x e r c i s e d . Such a r e s u l t would 
v i o l a t e the p r e s u m p t i o n of the enactment s t a t e d i n S e c t i o n 4.4, 
The Code 1981. P a r a g r a p h s numbered 2 and 4 presume t h a t the 
e n t i r e s t a t u t e i s i n t e n d e d t o be e f f e c t i v e and t h a t a r e s u l t 
f e a s i b l e of e x e c u t i o n i s i n t e n d e d . 

T h i s o p i n i o n , t h a t an a i r p o r t commission may not be 
e s t a b l i s h e d p u r s u a n t t o C h a p t e r 330, The Code 1981, w i t h o u t an 
a i r p o r t , does not p r e c l u d e a c i t y o r county from e s t a b l i s h i n g a 
s i m i l a r agency, commission o r committee under any o f t h e i r o t h e r 
powers. 

S i n c e r e l y , 

/John W. Baty 
A s s i s t a n t A t t o r n e y G e n e r a l 



COUNTIES AND COUNTY OFFICERS. Iowa C o n s t i t u t i o n , A r t . I l l , § 39A; 
§§ 19A.3, 79.1, 33 2 . 3 ( 1 0 ) , 340A.1, The Code 1981, S enate F i l e 130, 
§ 3 2 3 ( 1 ) ( o ) . The b o a r d o f s u p e r v i s o r s has the a u t h o r i t y t o 
e s t a b l i s h a s i c k l e a v e p o l i c y f o r e l e c t e d o f f i c i a l s w h i c h w o u l d 
p e r m i t payment f o r a c c r u e d s i c k l e a v e . The b o a r d may a l s o 
e s t a b l i s h a p o l i c y whereby i t p r o v i d e s h o s p i t a l i z a t i o n and maj o r -
m e d i c a l i n s u r a n c e coverage f o r e l e c t e d o f f i c i a l s . ( F o r t n e y t o 
T u l l a r , Sac County A t t o r n e y , 10/14/81) #81-10-9(L) 

October 14, 1981 

Lon R. T u l l a r 
Sac County A t t o r n e y 
110 E a s t S t a t e 
Sac C i t y , Iowa 50583 
Dear Mr. T u l l a r : 

You have r e q u e s t e d an o p i n i o n o f the A t t o r n e y G e n e r a l 
r e g a r d i n g t h e a u t h o r i t y o f the b o a r d o f s u p e r v i s o r s t o 
e s t a b l i s h a s i c k l e a v e p o l i c y f o r e l e c t e d o f f i c i a l s w h i c h 
w o u l d p e r m i t payment f o r a c c r u e d s i c k l e a v e . You a l s o 
i n q u i r e whether the b o a r d may e s t a b l i s h a p o l i c y whereby 
i t p r o v i d e s h o s p i t a l i z a t i o n and m a j o r - m e d i c a l i n s u r a n c e 
c o v e r a g e f o r e l e c t e d o f f i c i a l s . We are o f t h e o p i n i o n 
t h a t t h e b o a r d has a u t h o r i t y t o e s t a b l i s h s u c h p o l i c i e s . 

P u r s u a n t t o Iowa C o n s t i t u t i o n , A r t . I l l , § 39A, known 
as t h e County Home R u l e Amendment, c o u n t i e s may e x e r c i s e 
g o v e r n m e n t a l power i n t h e d e t e r m i n a t i o n o f l o c a l a f f a i r s 
where such e x e r c i s e i s n o t i n c o n s i s t e n t w i t h s t a t e law. 
E x p r e s s s t a t u t o r y a u t h o r i z a t i o n i s no l o n g e r n e c e s s a r y t o 
v a l i d a t e a c o u n t y ' s a c t s . See Op. A t t ' y Gen. #79-4-7. 

We b e l i e v e t h a t t h e s e t t i n g o f s i c k l e a v e p o l i c y f o r 
e l e c t e d o f f i c i a l s and the e s t a b l i s h m e n t o f f r i n g e b e n e f i t s 
s u ch as m e d i c a l i n s u r a n c e f o r s u c h o f f i c i a l s a r e m a t t e r s o f 
l o c a l c o n c e r n . C o u n t y - e l e c t e d o f f i c i a l s and c o u n t y employees 
do n o t come w i t h i n t h e p u r v i e w o f the s t a t e m e r i t employment 
system c r e a t e d by C h a p t e r 19A, The Code 1981, w h i c h i s l i m i t e d 
i n i t s a p p l i c a t i o n " t o a l l employees o f t h e s t a t e " w i t h c e r t a i n 
enumerated e x c e p t i o n s , § 19A.3. S e c t i o n 79.1, d e l i n e a t i n g s i c k 
l e a v e p o l i c y f o r s t a t e employees, i s f u r t h e r l i m i t e d i n a p p l i c a 
t i o n t o "permanent f u l l - t i m e employees of s t a t e d e p a r t m e n t s , 
b o a r d s , a g e n c i e s , and c o m m i s s i o n s . " See Op. A t t ' y Gen. #79-8-16. 
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The f a c t the s t a t e s t a t u t e s d e a l i n g w i t h s i c k l e a v e 
p o l i c i e s a r e i n a p p l i c a b l e t o t h e c o u n t i e s d i s p o s e s o f any 
argument t h a t t h e s t a t e has preempted t h i s a r e a from c o u n t y 
l e g i s l a t i o n . I n a d d i t i o n , t h e r e i s l e g i s l a t i o n w h i c h 
a u t h o r i z e s t h e b o a r d t o a c t i n t h i s a r e a . R e c e n t l y a d o p t e d 
Senate F i l e 130, § 3 2 3 ( 1 ) ( o ) , e f f e c t i v e J u l y 1, 1981 s t a t e s 
t h a t " t h e b o a r d s h a l l . . . f i x t h e compensation f o r s e r v i c e s 
o f c o u n t y and to w n s h i p o f f i c e r s and employees i f n o t o t h e r 
w i s e f i x e d by s t a t e l a w . " The f o r e r u n n e r o f § 323, § 3 3 2 . 3 ( 1 0 ) , 
The Code 1979, was e a r l i e r h e l d t o a u t h o r i z e t h e b o a r d t o 
e s t a b l i s h s i c k l e a v e p o l i c y f o r c o u n t y employees. Op. A t t ' y 
Gen. #79-8-16. We see no b a s i s f o r d i s t i n g u i s h i n g t h i s q u e s t i o n 
f r o m our e a r l i e r o p i n i o n g i v e n t h a t t h e scope o f t h e s e c t i o n 
i n c l u d e s b o t h o f f i c e r s and employees. F i n a l l y , Op. A t t ' y Gen. 
#81-6-7 h e l d t h a t a b o a r d o f s u p e r v i s o r s may p r o v i d e group 
i n s u r a n c e and s i m i l a r f r i n g e b e n e f i t s t o c o u n t y o f f i c e r s even 
though such b e n e f i t s a r e n o t i n c l u d e d i n t h e d e t e r m i n a t i o n o f 
compensation p u r s u a n t t o C h a p t e r 340A, The Code 1981. 

Yours t r u l y , 

DAVID M. FORTNEY ' 
A s s i s t a n t A t t o r n e y G e n e r a l 

DMT:sh 



AGRICULTURE: A u t h o r i z e d Farm C o r p o r a t i o n . S e c t i o n s 
172C.1(8) and 172C.1(9), The Code 1981. An " a u t h o r i z e d farm 
c o r p o r a t i o n " i s not r e q u i r e d t o r e c e i v e any s p e c i f i e d p e r 
centage o f i t s g r o s s revenues from f a r m i n g . Nor i s an 
" a u t h o r i z e d farm c o r p o r a t i o n " r e q u i r e d t o be founded s o l e l y 
f o r the purpose o f f a r m i n g . F i n a l l y , a c o r p o r a t i o n formed 
f o r a g e n e r a l p u r p o s e , which s u b s e q u e n t l y becomes engaged i n 
the b u s i n e s s o f f a r m i n g , does not q u a l i f y as an " a u t h o r i z e d 
farm c o r p o r a t i o n . " (Walding t o Rush, S t a t e S e n a t o r , 10/13/81) 
#81-10-7(L) 

October 13, 1981 

The Honorable Bob Rush 
S t a t e S e n a t o r 
830 K i g l e y B u i l d i n g 
Cedar R a p i d s , Iowa 52401 

Dear Mr. Rush: ~~. : : 

We have r e c e i v e d your o p i n i o n r e q u e s t .of J u l y 16, 1981, 
r e g a r d i n g an i n t e r p r e t a t i o n o f Ch. 172C. S p e c i f i c a l l y , you 
have asked : 

1. I s an " a u t h o r i z e d farm c o r p o r 
a t i o n " w i t h i n the meaning of Sec
t i o n 172C.1(9) r e q u i r e d t o r e c e i v e 
any s p e c i f i e d p e r c e n t a g e o f i t s 
g r o s s revenues from farming? 

2. I s an " a u t h o r i z e d farm c o r p o r 
a t i o n " w i t h i n the meaning o f Sec
t i o n 172C.1(9) d e f i n e d as a c o r p o r 
a t i o n which i s formed s o l e l y f o r 
the purpose o f f a r m i n g o r may t h i s 
d e f i n i t i o n i n c l u d e a c o r p o r a t i o n 
which i s formed f o r a g e n e r a l p u r 
pose and which s u b s e q u e n t l y becomes 
engaged i n the b u s i n e s s o f f a r m i n g ? 

S e c t i o n 172C.1(9), The Code 1981, p r o v i d e s : 

" A u t h o r i z e d farm c o r p o r a t i o n " 
means a c o r p o r a t i o n o t h e r than a 
f a m i l y farm c o r p o r a t i o n founded f o r 
the purpose of f a r m i n g and the own-
e r s h i p o f a g r i c u l t u r a l l a n d i n 
w h i ch: 
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a. The s t o c k h o l d e r s do n o t ex
ceed t w e n t y - f i v e i n number; and 

b* The s t o c k h o l d e r s a r e a l l 
n a t u r a l p e r s o n s o r p e r s o n s a c t i n g 
i n a f i d u c i a r y c a p a c i t y f o r the 
b e n e f i t of n a t u r a l p e r s o n s o r non
p r o f i t c o r p o r a t i o n s . [Emphasis 
added] 

A r e s p o n s e t o your f i r s t q u e s t i o n n e c e s s i t a t e s a c o n - , 
s i d e r a t i o n o f the d e f i n i t i o n o f an " a u t h o r i z e d f a r m c o r p o r a 
t i o n . " As d e f i n e d by § 172C.1(9), t h e r e a r e two r e q u i r e 
ments wh i c h a c o r p o r a t i o n must meet t o q u a l i f y as an " a u t h o 
r i z e d farm c o r p o r a t i o n . " F i r s t , t h e c o r p o r a t i o n must be 
founded f o r the purpose o f f a r m i n g . Second, o w n e r s h i p o f 
the c o r p o r a t i o n must n o t exceed t w e n t y - f i v e s t o c k h o l d e r s , 
a l l o f whom ar e n a t u r a l p e r s o n s o r p e r s o n s a c t i n g i n a 
f i d u c i a r y c a p a c i t y f o r the b e n e f i t o f n a t u r a l p e r s o n s o r 
n o n p r o f i t c o r p o r a t i o n s . W h i l e a " f a m i l y farm c o r p o r a t i o n " 
i s r e q u i r e d t o r e c e i v e a s p e c i f i e d p e r c e n t a g e o f i t s g r o s s 
r e v e n u e s from f a r m i n g , § 172C.1(8), The Code 1981, no such 
r e q u i r e m e n t i s p r o v i d e d f o r an : " a u t h o r i z e d farm 
c o r p o r a t i o n . " A c c o r d i n g l y , an " a u t h o r i z e d farm c o r p o r a t i o n " v-
i s n o t r e q u i r e d t o r e c e i v e any s p e c i f i e d p e r c e n t a g e o f i t s 
g r o s s r e venues from f a r m i n g . 

For p r o p e r c o n s i d e r a t i o n , the second q u e s t i o n s h o u l d be 
b i f u r c a t e d . We w i l l f i r s t c o n s i d e r whether an " a u t h o r i z e d 
farm c o r p o r a t i o n " needs t o be formed s o l e l y f o r the purpose 
o f f a r m i n g . Next, we w i l l c o n s i d e r whether a c o r p o r a t i o n 
formed f o r a g e n e r a l p u r p o s e , which s u b s e q u e n t l y becomes 
engaged i n t h e b u s i n e s s o f f a r m i n g , q u a l i f i e s as an 
" a u t h o r i z e d farm c o r p o r a t i o n . " At i s s u e , i n b o t h c a s e s , 
w i l l be the f i r s t r e q u i r e m e n t o f an " a u t h o r i z e d f a r m c o r p o r 
a t i o n " , t h a t i t be "founded f o r the purpose o f f a r m i n g . " 

The f i r s t p a r t o f the second q u e s t i o n can be summarily 
answered. As the u n d e r s c o r e d p o r t i o n o f t h e a f o r e m e n t i o n e d 
s t a t u t e makes e v i d e n t , an " a u t h o r i z e d farm c o r p o r a t i o n " must 
be "founded f o r t h e purpose o f f a r m i n g . " N o t h i n g i n t h a t 
language mandates t h a t f a r m i n g be the s o l e purpose f o r 
f o u n d i n g t h e c o r p o r a t i o n . A c c o r d i n g l y , an " a u t h o r i z e d f a r m 
c o r p o r a t i o n " need n o t be founded s o l e l y f o r t h e purpose o f 
f a r m i n g . 

As t o the second p a r t o f the second q u e s t i o n , the same 
language i s a p p l i c a b l e . S e c t i o n 172C.1(9) i s q u i t e c l e a r 
t h a t an " a u t h o r i z e d farm c o r p o r a t i o n " must be "founded f o r 
the purpose o f f a r m i n g . " [Emphasis added] T h e r e f o r e , a 
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c o r p o r a t i o n formed f o r a g e n e r a l purpose, w h i c h s u b s e q u e n t l y 
becomes engaged i n the b u s i n e s s o f f a r m i n g , does not q u a l i f y 
as an " a u t h o r i z e d farm c o r p o r a t i o n . " 

In summary t h e n , an " a u t h o r i z e d farm c o r p o r a t i o n " i s 
n o t r e q u i r e d t o r e c e i v e any s p e c i f i e d p e r c e n t a g e o f i t s 
g r o s s revenues from f a r m i n g . Nor i s an " a u t h o r i z e d farm 
c o r p o r a t i o n " r e q u i r e d t o be founded s o l e l y f o r t h e p u r p o s e 
o f f a r m i n g . F i n a l l y , a c o r p o r a t i o n formed f o r a g e n e r a l 
p u r p o s e , which s u b s e q u e n t l y becomes engaged i n t h e b u s i n e s s 
o f f a r m i n g , does n o t q u a l i f y as an " a u t h o r i z e d farm c o r p o r a 
t i o n . " 

b j e 



PUBLIC EMPLOYMENT: CONFLICT OF INTEREST. An a p p a r e n t c o n f l i c t 
o f i n t e r e s t g e n e r a l l y e x i s t s i n a s i t u a t i o n i n w h i c h a member 
o f an AEA b o a r d o f d i r e c t o r s makes programming d e c i s i o n s r e 
g a r d i n g a s t u d e n t i f tho s e d e c i s i o n s impact on whether t h a t 
s t u d e n t w i l l be e l i g i b l e t o c o n t i n u e r e c e i v i n g s e r v i c e s p u r 
chased from t h e b o a r d member's employer. Such b o a r d member 
s h o u l d a b s t a i n from p a r t i c i p a t i o n i n t h a t p a r t i c u l a r d e c i s i o n . 
( F o r t n e y t o C l e m e n t s , S t a t e R e p r e s e n t a t i v e / 10/13/81) #81-10-6(L) 

October 13, 1981 

Ho n o r a b l e James B. Clements 
S t a t e R e p r e s e n t a t i v e 
1535 N o r t h l a w n Road 
D a v e n p o r t , Iowa 52804 

Dear R e p r e s e n t a t i v e Clements: 

You have r e q u e s t e d an o p i n i o n o f the A t t o r n e y G e n e r a l 
r e g a r d i n g t h e e l e c t i o n o f t h e e x e c u t i v e d i r e c t o r o f H a n d i 
capped Development C e n t e r , l o c a t e d i n Da v e n p o r t , Iowa, t o a 
se a t on t h e b o a r d o f d i r e c t o r s o f t h e M i s s i s s i p p i Bend A r e a 
E d u c a t i o n Agency. T h i s AEA i n c l u d e s S c o t t County and t h e 
C i t y o f Davenport. I t i s our u n d e r s t a n d i n g t h a t H a ndicapped 
Development C e n t e r i s a p r i v a t e agency w h i c h c o n t r a c t s t o 
p r o v i d e s e r v i c e s t o governmental b o d i e s such as t h e AEA, 
s c h o o l d i s t r i c t s and the Department o f S o c i a l S e r v i c e s . Your 
q u e s t i o n , p r e s e n t e d i n a b r o a d e r framework, i s whether an 
employee o f a p r o v i d e r agency may be e l e c t e d t o an AEA w h i c h 
c o n t r a c t s w i t h t h a t p r o v i d e r agency. You e x p r e s s c o n c e r n 
t h a t t h e AEA makes programming d e c i s i o n s a f f e c t i n g c l i e n t s 
s e r v e d by t h e p r o v i d e r agency. You q u e s t i o n w h e t her t h i s 
p r e s e n t s a " c o n f l i c t o f i n t e r e s t . " 

A t t h e o u t s e t , we would p o i n t out t h a t t h e s i t u a t i o n y o u 
p r e s e n t does n o t i n v o l v e t h e d o c t r i n e of i n c o m p a t i b i l i t y o f 
o f f i c e s . When an i n c o m p a t i b i l i t y o f o f f i c e s e x i s t s , an 
i n d i v i d u a l i s p r o h i b i t e d from o c c u p y i n g b o t h o f f i c e s . A p o s i 
t i o n w i t h a p r i v a t e agency does n o t c o n s t i t u t e an o f f i c e w i t h i n 
the d o c t r i n e o f i n c o m p a t i b i l i t y . See S t a t e v. T a y l o r , 260 Iowa 
634, 144 N.W. 289 (1966); Op. A t t ' y Gen. #81-8-26. I n c o n t r a s t , 
a c o n f l i c t o f i n t e r e s t does n o t p r e v e n t an i n d i v i d u a l from h o l d 
i n g an o f f i c e . The c o n f l i c t may, however, p r o h i b i t t h e o f f i c e 
h o l d e r from p a r t i c i p a t i n g i n a p a r t i c u l a r d e c i s i o n o r a c t i o n . 
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A c o n f l i c t o f i n t e r e s t g e n e r a l l y d e v e l o p s whenever a 
p e r s o n s e r v i n g i n p u b l i c o f f i c e may g a i n any p r i v a t e ad
v a n t a g e , f i n a n c i a l o r o t h e r w i s e , from such s e r v i c e . The 
o c c u r r e n c e o f a c o n f l i c t may be d e f i n e d e i t h e r by s t a t u t e 
or by common law r u l e s . Op. A t t ' y Gen. #81-6-12(L). An 
a l l e g a t i o n o f c o n f l i c t o f i n t e r e s t can o n l y be d e c i d e d 
t h r o u g h a s i f t i n g o f the v a r i o u s f a c t s s u r r o u n d i n g a p a r t i 
c u l a r a c t i o n o r s e t o f a c t i o n s t a k e n by an o f f i c e h o l d e r . 

The l e a d i n g c a s e on c o n f l i c t o f i n t e r e s t i s W i l s o n v. 
Iowa C i t y , 165 N.W.2d 813 (Iowa 1969). I n t h e W i l s o n c a s e , 
c e r t a i n c i t y c o u n c i l m e n were d e t e r m i n e d t o have c o n f l i c t s o f 
i n t e r e s t under t h e a p p l i c a b l e s t a t u t e because t h e y had v o t e d 
t o b r i n g a c e r t a i n a r e a w i t h i n a n u r b a n r e n e w a l p r o j e c t when 
t h e y knew t h a t t h e a r e a i n c l u d e d p r o p e r t y i n w h i c h t h e y had an 
ownership i n t e r e s t . The c o n f l i c t o f one c o u n c i l m a n , however, 
was b a s e d e n t i r e l y upon h i s employment by a n o t h e r p u b l i c body, 
i . e . , t h e U n i v e r s i t y o f Iowa, w h i c h owned p r o p e r t y i n t h e u r b a n 
r e n e w a l a r e a and was " v i t a l l y i n t e r e s t e d " i n t h e p r o j e c t . 165 
N.W.2d 813, 821. T h i s c o u n c i l m a n had h e l d v a r i o u s p o s i t i o n s 
o f t r u s t and r e s p o n s i b i l i t y w i t h t h e U n i v e r s i t y . A t t h e ti m e 
he became a member o f t h e c i t y c o u n c i l , he was d i r e c t o r o f t h e 
a l u m n i o f f i c e . Soon a f t e r h i s e l e c t i o n , he was made d i r e c t o r 
o f community r e l a t i o n s f o r t h e U n i v e r s i t y . T h e - C o u r t n o t e d 
t h a t t h e U n i v e r s i t y was o p e n l y i n f a v o r o f t h e u r b a n r e n e w a l 
p r o j e c t and wou l d be b e n e f i c i a l l y a f f e c t e d by i t . The C o u r t 
t h e n c o n c l u d e d t h a t t h e councilman-employee o f t h e U n i v e r s i t y 
d i d have a d i s q u a l i f y i n g i n t e r e s t under t h e c o n f l i c t o f i n t e r e s t 
s t a t u t e , p a r t i c u l a r l y because o f h i s " p o s i t i o n o f i n f l u e n c e as 
d i r e c t o r o f community r e l a t i o n s , t h e v e r y department w i t h w h i c h 
the c i t y w ould d e a l i n c a s e o f m a t t e r s o f m u t u a l i n t e r e s t t o 
the U n i v e r s i t y and t h e c i t y . " I d . a t 823. 

The W i l s o n C o u r t d i d n o t f i n d i t n e c e s s a r y t o a n a l y z e the 
s t a t u t o r y d u t i e s o f t h e c o u n c i l m a n i n v o l v e d w i t h t h e u r b a n 
r e n e w a l p r o j e c t . I n s t e a d , t h e C o u r t f o c u s e d on t h e p r e s e n c e 
o f i r r e c o n c i l a b l e l o y a l t i e s , l o y a l t i e s t o t h e p r i v a t e employer 
and l o y a l t i e s t o t h e p u b l i c he had been e l e c t e d t o s e r v e . R e f e r r i n g 
t o t h e common law p r o h i b i t i o n s a g a i n s t c o n f l i c t o f i n t e r e s t by a 
p u b l i c employee, t h e C o u r t i n W i l s o n o b s e r v e d : 

These r u l e s , whether common law o r s t a t u 
t o r y , a r e b a s e d on m o r a l p r i n c i p l e s and 
p u b l i c p o l i c y . They demand com p l e t e 
l o y a l t y t o t h e p u b l i c and seek t o a v o i d 
s u b j e c t i n g a p u b l i c s e r v a n t t o t h e d i f f i 
c u l t , and o f t e n i n s o l u b l e , t a s k o f d e c i d 
i n g between p u b l i c d u t y and p r i v a t e 
advantage. 
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I t i s n o t n e c e s s a r y t h a t t h i s advantage 
be a f i n a n c i a l one. N e i t h e r i s i t r e 
q u i r e d t h a t t h e r e be a showing t h e 
o f f i c i a l sought or g a i n e d such a r e s u l t . 
I t i s the p o t e n t i a l f o r c o n f l i c t o f 
i n t e r e s t w h i c h the law d e s i r e s t o . a v o i d . 
[Emphasis i n o r i g i n a l . ] 

165 N.W.2d 813, 819. 

W h i l e a q u e s t i o n o f c o n f l i c t o f i n t e r e s t must be 
a d d r e s s e d on a cas e - b y - c a s e b a s i s and, o f n e c e s s i t y , r e q u i r e s 
f a c t u a l d e t e r m i n a t i o n s w h i c h a r e n o t a p p r o p r i a t e l y made i n 
th e c o n t e x t o f an A t t o r n e y G e n e r a l ' s o p i n i o n , we a r e p r e p a r e d 
t o s t a t e t h a t / a n a p p a r e n t c o n f l i c t o f i n t e r e s t g e n e r a l l y 
e x i s t s i n a s i t u a t i o n i n w h i c h a member o f an AEA b o a r d o f 
d i r e c t o r s makes programming d e c i s i o n s r e g a r d i n g a s t u d e n t i f 
t h o s e d e c i s i o n s impact on whether t h a t s t u d e n t w i l l be e l i g i b l 
t o c o n t i n u e r e c e i v i n g s e r v i c e s p u r c h a s e d f r o m t h e b o a r d member 
employer. Such b o a r d member s h o u l d a b s t a i n f r o m p a r t i c i p a t i o n 
i n t h a t p a r t i c u l a r d e c i s i o n . 

Y o u r s t r u l y 

DAVID M. FORTNEY 
A s s i s t a n t A t t o r n e y G e n e r a l 

DMF: sh 



COUNTIES AND COUNTY OFFICERS: V e t e r a n s A f f a i r s Fund; L e g a l 
R e s i d e n c e i n t h e County. S e c t i o n 250.1, The Code 1981. The 
co u n t y commission i n d e t e r m i n i n g whether a v e t e r a n h a s a l e g a l 
r e s i d e n c e i n t h e county s h o u l d c o n s i d e r m a t t e r s r e l a t i n g t o h i s 
t r u e , f i x e d , and permanent home and p l a c e o f h a b i t a t i o n . T h a t 
p l a c e t o w h i c h , whenever he i s a b s e n t , he has an i n t e n t i o n o f 
r e t u r n i n g . C o n s i d e r a t i o n s h o u l d a l s o be g i v e n t o where t h e 
y e a r - r o u n d r e s i d e n c e i s , v o t e r r e g i s t r a t i o n , p l a c e o f f i l i n g t a x 
r e t u r n s , p r o p e r t y o w n e r s h i p , d r i v e r s l i c e n s e , c a r r e g i s t r a t i o n , 
employment, and m a r i t a l s t a t u s . (Robinson to Kauffman, 10/8/81 
# 81-10-5(L) 

October 8, 1981 

Mr. Ray J . Kauffman, D i r e c t o r 
Iowa Department o f V e t e r a n s A f f a i r s 
S t a t e C a p i t o l 
LOCAL 

.D.ea.r_Mr. Kauffman.: 

You r e c e n t l y a s k ed f o r an o p i n i o n o f t h e A t t o r n e y G e n e r a l 
w h i c h I. have p a r a p h r a s e d as f o l l o w s : 

A v e t e r a n came t o Des Moines f r o m a 
n e i g h b o r i n g c o u n t y i n t h e l a s t week o f 
December, 1980 f o r t h e purpose o f a t t e n d i n g 
s c h o o l . As l o n g as he was a s t u d e n t , he 
worked as a p a r t t i m e j a n i t o r (20 hours p e r 
week) a t $3.35 p e r hour f o r the s c h o o l . 

I n May, 1981 t h e v e t e r a n l e f t t h e s c h o o l 
t o e n t e r t h e V e t e r a n s A d m i n i s t r a t i o n M e d i c a l 
C e n t e r a t K n o x v i l l e , Iowa f o r a l c o h o l i c 
t r e a t m e n t . I n J u l y , 1981, he f i n i s h e d h i s 
t r e a t m e n t and came back t o Des Moines. 

I n A u g u s t , 1981 he came t o t h e o f f i c e o f 
P o l k County Commission o f V e t e r a n A f f a i r s t o 
seek a s s i s t a n c e . 

The c a s e w o r k e r i n f o r m e d t h e V e t e r a n t h a t 
P o l k County w o u l d n o t h e l p as he was i n Des 
Moines f o r t h e s o l e p u r p o s e o f a t t e n d i n g 
s c h o o l . The V e t e r a n s t a t e d he was now g o i n g 
t o a t t e n d s c h o o l a t A r e a X I i n Ankeny, Iowa 
and would need h e l p u n t i l September, a t w h i c h 
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t i m e he would s t a r t g e t t i n g p a i d w h i l e 
a t t e n d i n g s c h o o l . 

He was t o l d t h a t he s h o u l d seek 
a s s i s t a n c e from h i s home o r M a r s h a l l County. 
He was g i v e n money t o go t h e r e b u t was s e n t 
back by t h e M a r s h a l l County V e t e r a n s 
Commission. 

We want an o p i n i o n as t o what County i s 
r e s p o n s i b l e f o r a s s i s t a n c e t o a p e r s o n g o i n g 
t o s c h o o l ? • The County t h a t he comes f r o m and 
l i v e d p r i o r t o a t t e n d i n g s c h o o l o r t h e County 
he l i v e s i n w h i l e a t t e n d i n g s c h o o l ? We do 
n o t f e e l t h a t t h e t a x p a y e r s o f P o l k County 
s h o u l d be r e s p o n s i b l e f o r t h i s l o a d . 

The a p p l i c a b l e Code s e c t i o n w i t h r e g a r d t o y o u r q u e s t i o n s i s 
fo u n d i n § 250.1, The Code, v i z : 

250.1 Tax. A t a x n o t e x c e e d i n g "twenty 
s even c e n t s per- t h o u s a n d d o l l a r s o f a s s e s s e d 
v a l u e may be l e v i e d by t h e b o a r d o f 
s u p e r v i s o r s upon a l l t a x a b l e p r o p e r t y w i t h i n 
t h e c o u n t y , t o be c o l l e c t e d a t t h e same ti m e 
and i n t h e same manner as o t h e r t a x e s , t o 
c r e a t e a v e t e r a n a f f a i r s f u n d f o r t h e b e n e f i t 
o f , and t o pay t h e f u n e r a l expenses o f 
h o n o r a b l y d i s c h a r g e d i n d i g e n t men and women 
of the U n i t e d S t a t e s who s e r v e d i n t h e 
m i l i t a r y o r n a v a l f o r c e s o f the U n i t e d S t a t e s 
i n any war. . . h a v i n g a l e g a l r e s i d e n c e i n 
t h e County. (Emphasis added.). 

As we u n d e r s t a n d t h e S t a t u t e , t h e v e t e r a n i s e n t i t l e d t o t h e 
b e n e f i t i f he has a l e g a l r e s i d e n c e w i t h i n t h e c o u n t y . We a r e 
as k e d t o d e t e r m i n e w h i c h o f t h e two c o u n t i e s i s r e s p o n s i b l e . 
Thus, t h e r e i s no c o n s t i t u t i o n a l q u e s t i o n o f t h e d e n i a l o f 
b e n e f i t s b a s e d on r e s i d e n c y , b u t s i m p l y a d e t e r m i n a t i o n o f w h i c h 
i n t r a - s t a t e e n t i t y w i l l pay. 

" L e g a l r e s i d e n c e " has been d e f i n e d as d i s t i n g u i s h e d f r o m 
" a c t u a l r e s i d e n c e " i n t h a t i t i s more permanent i n c h a r a c t e r and 
t h e r e i s no p r e s e n t i n t e n t o f re m o v i n g t h e r e f r o m . The a c t o f 
r e s i d i n g and t h e i n t e n t t o r e t u r n when absent must c o n c u r . Mason 
v. W o r l d War I I S e r v i c e Compensation B o a r d , 243 Iowa 341, 348, 51 
N.W.2d 432 (1 9 5 2 ) , H i n d s v. H i n d s , 1 Iowa (1 C o l e ) 37 (1 8 5 5 ) . 
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The Iowa Supreme C o u r t i n Edmundson v. M i l e y T r a i l e r Co., 
211 N.W.2d 270 (Iowa 1973)(en banc) p r o v i d e s h e l p i n d e f i n i n g 
t h e terms " r e s i d e n c e " and " d o m i c i l " . The c a s e i n v o l v e d an 
i t i n e r a n t h o r s e t r a i n e r whose nomadic work r e q u i r e d him t o t r a v e l 
e x t e n s i v e l y and c o n t i n u o u s l y t h r o u g h o u t t h e c o u n t r y . The C o u r t 
s t a t e d : 

The t r i a l c o u r t d i d n o t b e l i e v e p l a i n t i f f 
e s t a b l i s h e d a r e s i d e n c e i n t h i s s t a t e a f t e r 
h i s s o j o u r n i n M i c h i g a n . I t was t h e r e f o r e 
n o t n e c e s s a r y f o r i t t o d e t e r m i n e w h ether t h e 
te r m " r e s i d e n c e " as u s e d i n the s t a t u t e was 
synonymous w i t h " d o m i c i l " . These terms 
sometimes a r e and sometimes a r e n o t h e l d t o 
be synonymous, depending on the n a t u r e o f t h e 
a c t i o n i n w h i c h t h e q u e s t i o n I s r a i s e d . 

[-L=4-] "Res.iden.cja__ and " d o m i c i l " a r e terms 
o f f i x e d and f a m i l i a r meaning. R e s i d e n c e may 
be temporary, t r a n s i e n t o r permanent. 

. D o m i c i l i s a b r o a d e r term. R e s i d e n c e c o u p l e d 
w i t h t h e r e q u i r e d i n t e n t i s n e c e s s a r y t o 
a c q u i r e d o m i c i l b u t a c t u a l r e s i d e n c e i s n o t 
n e c e s s a r y t o p r e s e r v e an e s t a b l i s h e d d o m i c i l . 
D o m i c i l , once e s t a b l i s h e d , c o n t i n u e s u n t i l 
s u p p l a n t e d by the a c q u i s i t i o n o f a new one. 
E v e r y p e r s o n has one and o n l y one d o m i c i l b u t 
may have no r e s i d e n c e , one r e s i d e n c e o r 
s e v e r a l r e s i d e n c e s . . . 

"The r e q u i s i t e element o f i n t e n t t o change 
one's d o m i c i l n e c e s s a r i l y i n c l u d e s an 
i n t e n t i o n t o abandon t h e f o r m e r d o m i c i l , and 
t o do so p e r m a n e n t l y . There must be b o t h an 
absence o f an i n t e n t t o r e t u r n and an i n t e n t 
t o r e m a i n i n t h e p l a c e chosen as t h e new 
d o m i c i l " ! To e f f e c t a change or" d o m i c i l , 
t h e r e must be t h e i n t e n t t o exchange t h e 
p r i o r d o m i c i l f o r a n o t h e r . I f a p e r s o n 
e s t a b l i s h e s a new d w e l l i n g p l a c e , b u t n e v e r 
abandons t h e i n t e n t i o n o f r e t u r n i n g t o t h e 
o l d d w e l l i n g p l a c e as" h i s o n l y home, t h e 
d o m i c i l r emains a t t h e o l d d w e l l i n g p l a c e " . 
(Emphasis a d d e d ) [ b y t h e C o u r t ] 25 AmJur.2d, 
D o m i c i l , s e c t i o n 24, page 19. See a l s o 28 
C.J.S. D o m i c i l § 9, page 11. 
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[5] We f i n d no showing p l a i n t i f f 1 s d o m i c i l 
was e v e r changed f r o m Iowa, h i s d o m i c i l o f 
o r i g i n . H i s s t a y i n M i c h i g a n d u r i n g t h e 
months o f h i s m a r r i a g e , even i f i t amounted 
t o r e s i d e n c e t h e r e a t t h e t i m e , d i d n o t r i s e 
t o a change o f d o m i c i l . We do n o t f i n d i t 
e s t a b l i s h e d i n t h e r e c o r d p l a i n t i f f e v e r 
formed the r e q u i r e d i n t e n t t o change h i s 
d o m i c i l from Iowa. 

The r e c o r d i s r e p l e t e w i t h e v i d e n c e o f a 
c o n t i n u a n c e o f p l a i n t i f f ' s t i e s i n Iowa. The 
c h e c k i n g a c c o u n t , t h e m a i l i n g a d d r e s s , t h e 
h o r s e s l e f t i n Iowa, p l a i n t i f f ' s f r e q u e n t 
v i s i t s h e r e , t h e t a x r e t u r n f i l e d i n Iowa 
when none was f i l e d i n M i c h i g a n , p l a i n t i f f ' s 
d r i v e r s l i c e n s e a l l n e g a t i v e any i n t e n t o f 
becoming d o m i c i l e d i n M i c h i g a n . On t h e s e 
£acts_we f i n d p l a i n t i f f was a t a l l t i m e s 
d o m i c i l e d i n Iowa. [211 N.W..2"d"at—27"0^27T] : 

T h i s c a s e t e a c h e s us a l s o t h o s e f a c t o r s t h e c o u r t t o d a y 
w o u l d c o n s i d e r i n d e t e r m i n i n g " l e g a l r e s i d e n c y " . F i n a l l y , 
r e s i d e n c y , l i k e d o m i c i l , i s e s s e n t i a l l y t o be d e t e r m i n e d on a 
c a s e by case b a s e s . I t i s a m a t t e r o f p e r s o n a l i n t e n t b a s e d on 
p r e s e n t f a c t s r a t h e r t h a n t h e happening o f some f u t u r e o r 
c o n t i n g e n t e v e n t . J u l s o n v. J u l s o n , 255 Iowa 301, 122 N.W.2d 329 
(1963). 

The c o u n t y commission i n d e t e r m i n i n g whether a v e t e r a n has a 
l e g a l r e s i d e n c e i n t h e c o u n t y s h o u l d c o n s i d e r m a t t e r s r e l a t i n g t o 
h i s t r u e , f i x e d , and permanent home and p l a c e o f h a b i t a t i o n . 
That p l a c e t o w h i c h , whenever he i s a b s e n t , he has an i n t e n t i o n 
o f r e t u r n i n g . C o n s i d e r a t i o n s h o u l d a l s o be g i v e n t o where t h e 
y e a r - r o u n d r e s i d e n c e i s , v o t e r r e g i s t r a t i o n , p l a c e o f f i l i n g t a x 
r e t u r n s , p r o p e r t y o w n e r s h i p , d r i v e r s l i c e n s e , c a r r e g i s t r a t i o n , 
employment, and m a r i t a l s t a t u s . These p l u s t h o s e m a t t e r s p o i n t e d 
o u t i n t h e Edmundson, Mason, and H i n d s c a s e s , above, a l l i n d i c a t e 
t h e l o c a t i o n o f a p e r s o n ' s " l e g a l r e s i d e n c e " . 

From the f a c t s we have, our judgment would be t h a t t h e 
v e t e r a n has h i s " l e g a l r e s i d e n c e " i n M a r s h a l l County. It: i s w e l l 
you sought a s s i s t a n c e i n d e f i n i n g t h i s l e g a l m a t t e r as t h e t h e 
v e t e r a n ought n o t be s e n t back and f o r t h . P e r h a p s t h e 
l e g i s l a t u r e s h o u l d expand th e c o n c e p t of a " l e g a l s e t t l e m e n t " as 
f o u n d i n § 252.16, The Code, and a p p l y i t t o v e t e r a n b e n e f i t s as 
i t does t o t h e g e n e r a l w e l f a r e a r e a o f C h a p t e r 252 and m e n t a l 
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h e a l t h and r e t a r d a t i o n . See § 2 2 2 . 6 0 ( 1 ) , 229.43, The Code. 
These s e c t i o n s meet the " c o n s t i t u t i o n a l m uster" b e c a u s e t h e 
i n d i v i d u a l i s n o t s h u t t l e d about o r d e p r i v e d . These s t a t u t e s 
s i m p l y d e t e r m i n e w h i c h county o r whether t h e s t a t e pays and were 
d e s i g n e d t o e q u a l i z e the l o a d on any one county. 

Sincerely-,-

S ^ ^ / ^ ^ ̂ ^ - v - ^ " -
St^Jxen C. R o b i n s o n 
A s s i s t a n t A t t o r n e y G e n e r a l 

SCR/sm 



COMMERCE COMMISSION: GRAIN WAREHOUSES AND DEALERS' LICENSES: 
F i n a n c i a l S t a t e m e n t s R e q u i r e d on P r e v i o u s F i s c a l Year f o r New 
L i c e n s e s . §§ 3.7, 542.3, 542.5, Chs. 542 and 543, The Code 
1981, and H.F. 841, 1981 S e s s i o n , 6 9 t h G.A. The Commerce Com
m i s s i o n ' s r e q u i r e m e n t t h a t f i n a n c i a l s t a t e m e n t s r e c e i v e d a f t e r 
J u l y 1, 1981, comply w i t h H.F. 841 does n o t , i n e f f e c t , f o r c e 
c o m p l i a n c e w i t h t h e A c t p r i o r t o J u l y 1, 1981. A s t a t u t e does 
n o t o p e r a t e r e t r o a c t i v e l y m e r e l y because p a r t o f t h e r e q u i s i t e s 
o f i t s a c t i o n i s drawn from a time a n t e c e d e n t t o i t s pa s s a g e . 
( W i l l i t s t o Diemer, S t a t e R e p r e s e n t i v e , 10/8/81) #81-10-4(L) 

October 8, 19 81 

The H o n o r a b l e M a r v i n Diemer 
"State" ReplrelTelTtartTve • 
806 Westwood D r i v e 
Cedar F a l l s , Iowa 50613 

Dear R e p r e s e n t a t i v e Diemer: 

You have r e q u e s t e d the o p i n i o n o f the A t t o r n e y G e n e r a l on 
whether t h e Commerce Commission's r e q u i r e m e n t t h a t f i n a n c i a l 
s t a t e m e n t s r e c e i v e d a f t e r J u l y 1, 1981, i n c o n j u n c t i o n w i t h 
a p p l i c a t i o n s f o r l i c e n s e s as g r a i n d e a l e r s o r g r a i n warehouses, 
comply w i t h t h e r e q u i r e m e n t s o f H.F. 841, e n a c t e d by t h e 6 9 t h 
G e n e r a l Assembly, 1981 R e g u l a r S e s s i o n , i n e f f e c t , f o r c e s 
c o m p l i a n c e w i t h t h e a c t p r i o r t o t h e e f f e c t i v e d a t e o f t h e 
l e g i s l a t i o n ? 

House F i l e 841 makes numerous amendments t o C h a p t e r s 542 
( G r a i n D e a l e r s ) and 543 (Bonded Warehouses), The Code 1981. 
S e c t i o n 4 o f H.F. 841 e x t e n s i v e l y amends § 542.3, The Code 1979, 
r e l a t i n g t o t h e r e q u i r e m e n t s t o o b t a i n a g r a i n d e a l e r ' s l i c e n s e , 
I n c l u d i n g t h e maintenance o f c e r t a i n n e t w o r t h and bond 
r e q u i r e m e n t s , as shown by f i n a n c i a l s t a t e m e n t s , as r e q u i r e d by 
the Commerce Commission, accompanied by e i t h e r an u n q u a l i f i e d 
a u d i t , by a c e r t i f i e d p u b l i c a c c o u n t a n t , o r , a t t h e e l e c t i o n o f 
the a p p l i c a n t , a r e v i e w a u d i t by a c e r t i f i e d p u b l i c a c c o u n t a n t . 
I f the l a t t e r i s e l e c t e d , the g r a i n d e a l e r must be i n s p e c t e d 
t w i c e d u r i n g each twelve-month p e r i o d , r a t h e r t h a n once. 

S e c t i o n 542.5, The Code 1981, as amended by § 6 o f H.F. 841, 
p r o v i d e s t h a t upon the f i l i n g o f t h e a p p l i c a t i o n and c o m p l i a n c e 
w i t h the terms and c o n d i t i o n s o f Ch. 542 and t h e r u l e s o f t h e 
commission, the commission s h a l l i s s u e a l i c e n s e t o t h e 
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a p p l i c a n t . A l l g r a i n d e a l e r s ' l i c e n s e s t e r m i n a t e June 30 o f e a c h 
y e a r and may be renewed a n n u a l l y by the f i l i n g o f a r e n e w a l 
a p p l i c a t i o n as p r e s c r i b e d by t h e commission b e f o r e June 30. 

S e c t i o n 4 o f H.F. 841 amends § 542.3 t o c r e a t e two t y p e s o f 
l i c e n s e f o r g r a i n d e a l e r s : 

2. The t y p e o f l i c e n s e r e q u i r e d s h a l l be 
d e t e r m i n e d as f o l l o w s : 

a. A c l a s s 1 l i c e n s e i s r e q u i r e d i f t h e 
g r a i n . d e a l e r p u r c h a s e s any g r a i n by 
c r e d i t - s a l e c o n t r a c t , o r i f t h e v a l u e o f 
g r a i n p u r c h a s e d by t h e g r a i n d e a l e r f r o m 
p r o c e d u r e s d u r i n g t h e g r a i n d e a l e r ' s p r e v i o u s 
f i s c a l y e a r exceeds two hundred f i f t y 
t h o usand d o l l a r s . Any o t h e r g r a i n d e a l e r may 
e l e c t t o be l i c e n s e d as a c l a s s 1 g r a i n 
d e a l e r . 

b. A c l a s s 2 l i c e n s e i s r e q u i r e d f o r any 
g r a i n d e a l e r n o t h o l d i n g a c l a s s 1 l i c e n s e . 
A c l a s s 2 l i c e n s e e whose p u r c h a s e s f r o m 
p r o d u c e r s d u r i n g a f i s c a l y e a r e xceed two 
hundred f i f t y t h o u s a n d d o l l a r s i n v a l u e s h a l l 
a p p l y i m m e d i a t e l y f o r a c l a s s 1 l i c e n s e . I f 
a c l a s s 1 l i c e n s e i s d e n i e d , t h e p e r s o n 
i m m e d i a t e l y s h a l l cease d o i n g b u s i n e s s as a 
g r a i n d e a l e r . [Emphasis s u p p l i e d ] . 

As the u n d e r l i n e d language makes c l e a r , t h e measure o f 
w hether a c l a s s 1 l i c e n s e i s r e q u i r e d o f a g r a i n d e a l e r i s t h e 
amount o f b u s i n e s s done by t h a t g r a i n d e a l e r i n i t s p r e v i o u s 
f i s c a l y e a r . House F i l e 841 became e f f e c t i v e J u l y 1, 1981. 
§ 3.7, The Code 1981. Thus, the r e n e w a l o f a l l g r a i n d e a l e r s ' 
l i c e n s e s on o r a f t e r J u l y 1, 1981, i s s u b j e c t t o H.F. 841. T h i s 
w o u l d mean t h a t t h e measure o f what type o f l i c e n s e i s b a sed on 
t h e d e a l e r ' s most r e c e n t f i s c a l y e a r p r i o r t o t h a t d a t e , 
a c c o r d i n g t o the L e g i s l a t u r e ' s enactment. 

A s t a t u t e does n o t o p e r a t e r e t r o a c t i v e l y m e r e l y because i t 
r e l a t e s t o a n t e c e d e n t e v e n t s , or because p a r t o f t h e r e q u i s i t e s 
o f i t s a c t i o n i s drawn f r o m t i m e a n t e c e d e n t t o i t s p a s s i n g . 
L e w i s v. F i d e l i t y & D e p o s i t Co., 292 U.S. 559, 54 S.Ct. 848, 78 
L.Ed. 1425 (1934); 82 CJS § 412. We do n o t b e l i e v e t h i s s t a t u t e , 
n o r t h e commerce commission r u l e s p r o m u l g a t e d t h e r e t o , o p e r a t e s 
r e t r o a c t i v e l y . The Iowa Supreme C o u r t has d e s c r i b e d a 
r e t r o a c t i v e law as one w h i c h , " t a k e s away o r i m p a i r s v e s t e d 
r i g h t s a c q u i r e d under e x i s t i n g l a w s , o r c r e a t e s a new o b l i g a t i o n , 
imposes a new duty o r a t t a c h e s a new d i s a b i l i t y i n r e s p e c t t o 
t r a n s a c t i o n s o r c o n s i d e r a t i o n s a l r e a d y p a s t . " W a l k e r S t a t e Bank 
v. C h i p o k a s , 278 Iowa 49, 51 (Iowa 1975). 
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I n the s i t u a t i o n h e r e , no p a r t o f H.F. 841 a f f e c t s t h e 
r i g h t s o f g r a i n d e a l e r s o r g r a i n warehouses f o r t r a n s a c t i o n s 
p r i o r t o J u l y 1, 1981, t h e e f f e c t i v e date o f t h e a c t . R a t h e r , 
under t h e p r o v i s i o n s o f H.F. 841, t h e d o l l a r v a l u e o f a c t i v i t y o f 
a g r a i n d e a l e r o r warehouse i n the p r e v i o u s f i s c a l y e a r i s s i m p l y 
t h e measure t o det e r m i n e t h e t y p e o f l i c e n s e r e q u i r e d t h e 
f o l l o w i n g y e a r . As the L e w i s c a s e , c i t e d above, h o l d s , a s t a t u t e 
does n o t o p e r a t e r e t r o a c t i v e l y m e r e l y because p a r t o f t h e 
r e q u i s i t e s o f i t s a c t i o n i s drawn from a time a n t e c e d e n t t o i t s 
p a s s i n g . 

I t i s our o p i n i o n t h a t t h e s i t u a t i o n h e r e f a l l s i n t o t h a t 
c a t e g o r y . Thus, t o answer y o u r q u e s t i o n , t h e Commerce 
Commission's r e q u i r e m e n t t h a t f i n a n c i a l s t a t e m e n t s r e c e i v e d a f t e r 
J u l y 1, 1981, comply w i t h H.F. 841 does n o t , i n e f f e c t , f o r c e 
c o m p l i a n c e w i t h t h e A c t p r i o r t o J u l y 1, 1981. 

S i n c e r e l y , 

EARL M. WILLITS 
A s s i s t a n t A t t o r n e y G e n e r a l 

EMW/ny 



ELECTIONS; SPECIAL ELECTIONS; NOMINATION OF NONPARTY CANDIDATES. 
Ch. 43, §§ 43.2, 43.3; Ch. 44, §§ 44.1, 44.4; Ch. 45, §§ 45.1, 45.4; 
Ch. 49, §§ 49.1, 49.31, 49.32, 49.36; Ch. 69, § 69.14. P r o c e d u r e s 
f o r f i l i n g n o m i n a t i o n s f o r n o n p a r t y c a n d i d a t e s under C h a p t e r s 44 
and 45 a r e a p p l i c a b l e t o s p e c i a l e l e c t i o n s . ( P o t t o r f f t o Whitcome, 
D i r e c t o r o f E l e c t i o n s , 10/6/81) #81-10-5 (L) 

October 6, 1981 

L o u i s e Whitcome 
D i r e c t o r o f E l e c t i o n s 
O f f i c e o f t h e S e c r e t a r y o f S t a t e 
S t a t e C a p i t o l 
L O C A L 

Dear Ms. Whitcome: 

You-have- req:ues;tejd_an op-inLon_c.oncer:ning_th^^ 
method of f i l i n g n o m i n a t i o n s f o r c a n d i d a t e s o t h e r t h a n t h o s e 
c a n d i d a t e s c e r t i f i e d by the R e p u b l i c a n and D e m o c r a t i c p a r t i e s 
f o r a s p e c i a l e l e c t i o n t o be h e l d on November 3, 1981, t o f i l l 
a vacancy i n the 42nd s t a t e r e p r e s e n t a t i v e d i s t r i c t . S p e c i 
f i c a l l y you i n q u i r e : 

1. I f a c o n v e n t i o n may be h e l d i n a c c o r d a n c e w i t h 
§ 44.1 by a n o n p a r t y p o l i t i c a l o r g a n i z a t i o n 
f o r the purpose o f n o m i n a t i n g a c a n d i d a t e f o r 
s t a t e r e p r e s e n t a t i v e a t a s p e c i a l e l e c t i o n t o 
f i l l a v a c a n c y , when must the c e r t i f i c a t i o n be 
f i l e d w i t h the s t a t e commissioner? 

2. I s i t p e r m i s s i b l e f o r i n d e p e n d e n t or n o n p a r t y 
c a n d i d a t e s t o f i l e n o m i n a t i o n p e t i t i o n s f o r 
a s p e c i a l e l e c t i o n t o f i l l a vacancy? 

3. I f t h e answer t o #2 i s "Yes", how i s t h e r e q u i r e d 
number of s i g n a t u r e s t o be c a l c u l a t e d ? 

4. I f the answer t o #2 i s "Yes", when must t h e 
n o m i n a t i o n p e t i t i o n s be f i l e d w i t h t h e s t a t e 
c o m m i s s i o n e r ? 

5. I f a s p e c i a l e l e c t i o n t o f i l l a v a c a n c y i n t h e 
g e n e r a l assembly i s p r o c l a i m e d t o be h e l d w h i l e 
t h e g e n e r a l assembly i s i n s e s s i o n o r w i t h i n 
f o r t y - f i v e days o f the c o n v e n i n g o f any s e s s i o n , 
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and the answers t o #1 and #2 a r e "Yes", 
what would t h e ' t i m e l i m i t s be f o r f i l i n g 
c o n v e n t i o n c e r t i f i c a t i o n s by n o n p a r t y 
p o l i t i c a l o r g a n i z a t i o n s or n o m i n a t i o n p e t i 
t i o n s by independent o r n o n p a r t y c a n d i d a t e s ? 

The p r o c e d u r e s f o r f i l i n g n o m i n a t i o n s f o r c a n d i d a t e s 
a r e g e n e r a l l y a d d r e s s e d i n C h a p t e r 43, The Code 1981. T h i s 
c h a p t e r s t a t e s t h a t c a n d i d a t e s o f a l l p o l i t i c a l p a r t i e s 1 

f o r a l l o f f i c e s w h i c h a r e f i l l e d by r e g u l a r b i e n n i a l e l e c t i o n s 
must be nominated a t a p r i m a r y e l e c t i o n . § 43.3, The Code 1981. 
The c h a p t e r f u r t h e r s t a t e s t h a t c a n d i d a t e s o f a p o l i t i c a l 
o r g a n i z a t i o n w h i c h i s n o t a p o l i t i c a l p a r t y may be nom i n a t e d 
by p r o c e e d i n g under C h a p t e r s 44 and 45. § 43.2, The Code. 

C h a p t e r s 44 and 45 s e t out n o m i n a t i o n p r o c e d u r e s a l t e r 
n a t i v e t o p r i m a r y e l e c t i o n s by p o l i t i c a l p a r t i e s . C h a p t e r 44 
p r o v i d e s f o r n o m i n a t i o n by c o n v e n t i o n o r caucus and i s e x p r e s s 
l y l i m i t e d t o use o n l y by n o n p a r t y p o l i t i c a l o r g a n i z a t i o n s . 
§ 44.1, The Code. C h a p t e r 45 p r o v i d e s f o r n o m i n a t i o n by 
p e t i t i o n b u t i s n o t e x p r e s s l y l i m i t e d t o use o n l y by n o n p a r t y 
p o l i t i c a l o r g a n i z a t i o n s . § 45.1, The Code. C h a p t e r 45, t h e r e 
f o r e , s e t s out the a p p r o p r i a t e means f o r n o m i n a t i o n o f i n d e p e n d e n t 
or n o n p a r t y c a n d i d a t e s who a r e n o t a f f i l i a t e d w i t h a n o n p a r t y 
p o l i t i c a l o r g a n i z a t i o n . 

The Code does n o t appear t o s p e c i f i c a l l y p r o v i d e t h a t 
t h e s e a l t e r n a t i v e n o m i n a t i o n p r o c e d u r e s may be a p p l i e d t o 
nominate n o n p a r t y c a n d i d a t e s f o r s p e c i a l e l e c t i o n s . The a p p l i c a 
t i o n o f t h e s e p r o c e d u r e s i n s p e c i a l e l e c t i o n s , however, i s i m p l i c i t 
i n t he s t a t u t e s w h i c h do a d d r e s s s p e c i a l e l e c t i o n s . 

The d e t e r m i n a t i o n o f whether a c a n d i d a t e r e p r e s e n t s a " p o l i t i c a l 
p a r t y " i s governed by § 43.2 w h i c h p r o v i d e s i n p a r t : 

43.2 " P o l i t i c a l p a r t y " d e f i n e d . The t e r m 
" p o l i t i c a l p a r t y " s h a l l mean a p a r t y w h i c h , 
a t the l a s t p r e c e d i n g g e n e r a l e l e c t i o n , c a s t 
f o r i t s c a n d i d a t e f o r p r e s i d e n t o f the U n i t e d 
S t a t e s o r f o r g o v e r n o r , as the case may be, 
a t l e a s t two p e r c e n t o f t h e t o t a l v o t e c a s t 
f o r a l l c a n d i d a t e s f o r t h a t o f f i c e a t t h a t 
e l e c t i o n . I t s h a l l be the r e s p o n s i b i l i t y o f 
the s t a t e c o m m issioner t o d e t e r m i n e whether 
any o r g a n i z a t i o n c l a i m i n g t o be a p o l i t i c a l 
p a r t y q u a l i f i e s as such under the f o r e g o i n g 
d e f i n i t i o n . 
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A s p e c i a l e l e c t i o n may be h e l d t o f i l l a v a c a n c y i n 
the G e n e r a l Assembly when the body i n w h i c h such vacancy 
e x i s t s i s i n s e s s i o n o r w i l l convene p r i o r t o t h e n e x t 
g e n e r a l e l e c t i o n and the Governor o r d e r s a s p e c i a l e l e c t i o n 
t o be h e l d . § 69.14, The Code. We n o t e t h a t a s p e c i a l 
e l e c t i o n i s t o be c o n d u c t e d under C h a p t e r 49 i n the same 
manner as a l l e l e c t i o n s u n l e s s a s p e c i f i c s t a t u t o r y exemp
t i o n a p p l i e s . § 49.1, The Code. Chapter 49, i n t u r n , 
e x p r e s s l y p r o v i d e s f o r l i s t i n g c a n d i d a t e s on t h e b a l l o t i n 
a d d i t i o n t o c a n d i d a t e s of p o l i t i c a l p a r t i e s . §§ 49.31, 49.32, 
49.36, The Code. 

The language o f these s t a t u t e s p l a i n l y a n t i c i p a t e s t h e 
p a r t i c i p a t i o n i n s p e c i a l e l e c t i o n s o f c a n d i d a t e s o t h e r t h a n 
t h o s e c a n d i d a t e s nominated by p o l i t i c a l p a r t i e s . I t must be 
i n f e r r e d , t h e r e f o r e , t h a t t h e p r o c e d u r e s f o r f i l i n g nomina
t i o n s f o r such c a n d i d a t e s under C h a p t e r s 44 and 45 a r e a p p l i c a b 
t o s p e c i a l e l e c t i o n s . 

S i n c e , i n pur v i e w , C h a p t e r s 44 and 45 a r e a p p l i c a b l e t o 
s p e c i a l e l e c t i o n s , we r e l y on t h e terms o f t h e s e c h a p t e r s t o 
l i n s w " i r ^ o u r ~ l ^ ^ i ~ f ~ i . cT ~ i n q u l r ire's - cone e~rn:in~g—the—time—and- m e - t h o d — 
of f i l i n g f o r n o m i n a t i o n : 

T. A n o n p a r t y p o l i t i c a l o r g a n i z a t i o n may nominate 
a c a n d i d a t e f o r s p e c i a l e l e c t i o n by c o n v e n t i o n 
o r caucus under C h a p t e r 44. These n o m i n a t i o n s 
must be f i l e d "not l e s s t h a n twenty days p r i o r 
t o the d a t e .of an e l e c t i o n c a l l e d upon a t l e a s t 
f o r t y days' n o t i c e and n o t l e s s t h a n seven days 
p r i o r t o the date o f an e l e c t i o n c a l l e d upon a t 
l e a s t t e n days' n o t i c e . " § 44.4, The Code. 

2. An independent or n o n p a r t y c a n d i d a t e may f i l e a 
n o m i n a t i o n p e t i t i o n f o r a s p e c i a l e l e c t i o n under 
Chapter 45. 

3. I f a p e t i t i o n i s f i l e d under Chapter 45, t h e 
p a p e r s must be s i g n e d by e l i g i b l e e l e c t o r s 
r e s i d i n g i n t h e d i s t r i c t e q u a l i n number t o a t 
l e a s t two p e r c e n t o f t h e t o t a l v o t e r e c e i v e d by 
a l l c a n d i d a t e s f o r P r e s i d e n t o f t h e U n i t e d S t a t e s 
or G overnor, as t h e case may be, a t t h e l a s t p r e 
c e d i n g g e n e r a l e l e c t i o n i n such d i s t r i c t . § 45.1, 
The Code. 

4. I f a p e t i t i o n i s f i l e d under C h a p t e r 45, the 
p a p e r s must be f i l e d w i t h the s t a t e c o m m i s s i o n e r 
by t h e same f i l i n g d ate a p p l i c a b l e i n the event 
o f n o m i n a t i o n by c o n v e n t i o n or c a u c u s . §§ 44.4, 
45.4, The Code. 
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5. I f a s p e c i a l e l e c t i o n t o f i l l a v a cancy i n 
t h e G e n e r a l Assembly were p r o c l a i m e d t o be 
h e l d w h i l e the G e n e r a l Assembly was i n 
s e s s i o n o r w i t h i n f o r t y - f i v e days o f t h e 
c o n v e n i n g o f any s e s s i o n , the Governor w o u l d 
be r e q u i r e d to g i v e a t l e a s t t e n days' n o t i c e . 
§ 69.14, The Code. When a s p e c i a l e l e c t i o n 
i s c a l l e d on a t l e a s t t e n days' n o t i c e , 
n o m i n a t i o n s by c o n v e n t i o n o r caucus o r p e t i 
t i o n must be f i l e d n o t l e s s than seven days 
p r i o r t o the d a t e o f t h e e l e c t i o n . §§ 44.4, 
45.4. 

S i n c e r e l y , 

J U LIE F. POTTORFF 
A s s i s t a n t A t t o r n e y Gener 

J F P : s h 



GENERAL ASSEMBLY: L e g i s l a t i v e C o u n c i l ; L e g i s l a t i v e S e r v i c e 
B ureau. S e c t i o n 2.58, The Code 1981. The L e g i s l a t i v e C o u n c i l 
i s a f f o r d e d s t a t u t o r y a u t h o r i t y t o a l l o c a t e the work o f t h e 
L e g i s l a t i v e S e r v i c e Bureau. The June 29, 1981, r e a f f i r m a n c e 
o f a work p r i o r i t y p o l i c y f o r t h e Bureau d i d n o t i n f r i n g e upon 
t h e o b l i g a t i o n o f t h e C o u n c i l t o make r e a s o n a b l e p r o v i s i o n f o r 
Bureau s e r v i c e s t o i n d i v i d u a l l e g i s l a t o r s . (Schantz t o 
P r i e b e , S t a t e S e n a t o r , 10/5/81) #81-10-2 (L). 

O c t o b e r 5, 1981 

H o n o r a b l e B e r l E. P r i e b e 
S t a t e S e n a t o r 
R u r a l Route 2, Box 145A 
A l g o n a , IA 50511 

Dear S e n a t o r P r i e b e : ~ 

We have your r e c e n t r e q u e s t f o r an o p i n i o n o f t h e 
A t t o r n e y G e n e r a l c o n c e r n i n g t h e l a w f u l n e s s o f a d i r e c t i v e 
o f t h e L e g i s l a t i v e C o u n c i l t o t h e L e g i s l a t i v e S e r v i c e 
Bureau a l l o c a t i n g t h e s e r v i c e s o f the Bureau i n c o n n e c t i o n 
w i t h r e a p p o r t i o n m e n t l e g i s l a t i o n . 

S e c t i o n 2.58, The Code 1981, c r e a t e s a l e g i s l a t i v e 
s e r v i c e b u reau (LSB) and p r o v i d e s t h a t i t s h a l l o p e r a t e 
under t h e d i r e c t i o n and c o n t r o l o f t h e L e g i s l a t i v e C o u n c i l . 
A t i t s m e e t i n g o f J u l y 8, 1981, the L e g i s l a t i v e C o u n c i l 
a d o p t e d " t h e recommendations o f Mr. G a r r i s o n c o n c e r n i n g 
s u b m i s s i o n o f amendments t o t h e t h i r d r e d i s t r i c t i n g p l a n , 
as s t a t e d i n c o r r e s p o n d e n c e t o t h e L e g i s l a t i v e C o u n c i l , d a t e d 
June 29, 1981." MINUTES, L e g i s l a t i v e C o u n c i l , J u l y 8, 1981. 

I n t h e a b o v e - r e f e r e n c e d l e t t e r o f June 29, Mr. Serge 
G a r r i s o n , e x e c u t i v e d i r e c t o r o f t h e Iowa L e g i s l a t i v e S e r v i c e 
B u r eau, sought t h e c o n c u r r e n c e o f t h e L e g i s l a t i v e C o u n c i l i n 
p r o c e d u r e s t o be f o l l o w e d f o r s u b m i s s i o n o f amendments t o 
"a t h i r d r e d i s t r i c t i n g p l a n . " Mr. G a r r i s o n p o i n t e d o u t t h a t 
§ 2.58 g e n e r a l l y l i m i t s LSB d u t i e s t o t e c h n i c a l f u n c t i o n s , 
d r a f t i n g and r e s e a r c h , and p r e c l u d e s "recommendations" on 
m a t t e r s o f p o l i c y . The development o f p a r t i c u l a r r e a p p o r t i o n 
ment maps from g e n e r a l c r i t e r i a does i n v o l v e t h e e x e r c i s e o f 
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some judgment and d i s c r e t i o n . The p r o c e d u r e f o r d r a f t i n g 
r e d i s t r i c t i n g laws s e t f o r t h i n C h a p t e r 42 i s a s p e c i f i c 
e x c e p t i o n t o t h i s g e n e r a l r u l e based upon t h e e x i g e n c i e s 
o f t h e p a r t i c u l a r c o n t e x t . B e l i e v i n g t h a t t h i s e x c e p t i o n 
s h o u l d be c o n f i n e d by t h e l anguage g e n e r a t i n g i t , Mr. G a r r i s o n 
a d v i s e d t h a t i f i n d i v i d u a l l e g i s l a t o r s , w i s h e d amendments o r 
o t h e r p l a n s f o r r e d i s t r i c t i n g , t h e y s h o u l d p r o v i d e t h e maps 
and LSB would p e r f o r m o n l y i t s t r a d i t i o n a l f u n c t i o n o f t r a n s 
l a t i n g an i n d i v i d u a l l e g i s l a t o r ' s p o l i c y p r e f e r e n c e s i n t o 
t e c h n i c a l l y a p p r o p r i a t e l a n g u a g e . 

Mr. G a r r i s o n a l s o noted t h a t t h e p r e p a r a t i o n o f r e d i s 
t r i c t i n g l e g i s l a t i o n was e x t r e m e l y time-consuming and r e q u e s t e d 
t h e C o u n c i l t o r e a f f i r m S u b s e c t i o n 8 o f t h e B u r e a u Statement 
of P o l i c y . S u b s e c t i o n 8 i s e n t i t l e d " P r i o r i t y o f B i l l D r a f t i n g 
and R e s e a r c h R e q u e s t s " and p r o v i d e s as f o l l o w s : 

I n most i n s t a n c e s , p r i o r i t y f o r b i l l d r a f t i n g 
and r e s e a r c h s h a l l be as f o l l o w s : 

(1) B i l l d r a f t s and r e s e a r c h s t u d i e s f o r 
s t a n d i n g committees and subcommittees 
of s t a n d i n g c o m m i t t e e s . 

(2) B i l l d r a f t s and r e s e a r c h s t u d i e s a s s i g n e d 
t o an i n t e r i m s t u d y committee by t h e 
C o u n c i l . 

(3) B i l l d r a f t s and r e s e a r c h s t u d i e s r e q u e s t e d 
by a m a j o r i t y o r m i n o r i t y f l o o r l e a d e r 
on t h e b a s i s o f a caucus p o s i t i o n . 

(4) B i l l d r a f t s and r e s e a r c h s t u d i e s r e q u e s t e d 
by i n d i v i d u a l l e g i s l a t o r s , i n t h e o r d e r 
r e q u e s t e d s u b j e c t t o a d j u s t m e n t on t h e 
b a s i s o f c o m p l e x i t y o r a v a i l a b i l i t y o f 
i n f o r m a t i o n . 

(5) P r e f i l e d e x e c u t i v e department b i l l s . 

1 A t y o u r r e q u e s t LSB p r e p a r e d a b i l l w h i c h c o n t a i n e d o n l y 
a minor a l t e r a t i o n o f " P l a n I I I . " That b i l l was f i l e d as 
Amendment No. S-392 3. 
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As we u n d e r s t a n d t h e a c t i o n o f t h e L e g i s l a t i v e C o u n c i l , 
t h e n , i t s i m p l y r e a f f i r m e d t h e t r a d i t i o n a l " t e c h n i c a l " 
( n o n p o l i c y - m a k i n g ) r o l e o f LSB and i t s s t a n d i n g p o l i c y c o n c e r n 
i n g p r i o r i t i z a t i o n o f r e q u e s t s f o r a s s i s t a n c e . The C o u n c i l 
d i d n o t d i r e c t i n so many words t h a t i n d i v i d u a l l e g i s l a t o r s 
n o t be p r o v i d e d s e r v i c e . However, because o f t h e d e a d l i n e under 
w h i c h t h e G e n e r a l Assembly was l a b o r i n g , see Amendment 26, Iowa 
C o n s t . , t h e p r a c t i c a l e f f e c t . o f C o u n c i l a c t i o n may have been t o 
p r e c l u d e t h e p o s s i b i l i t y t h a t i n d i v i d u a l l e g i s l a t o r s c o u l d o f f e r 
major amendments t o "the T h i r d P l a n . " 

I n o ur o p i n i o n , t h e a c t i o n o f the L e g i s l a t i v e C o u n c i l i s 
c o n s i s t e n t w i t h § 2.58, w h i c h p r o v i d e s : 

There i s hereby c r e a t e d a l e g i s l a t i v e 
s e r v i c e bureau w h i c h s h a l l o p e r a t e under" 
t h e d i r e c t i o n and c o n t r o l o f t h e l e g i s l a -
c o u n c i l . The a d m i n i s t r a t i v e head o f t h e 
l e g i s l a t i v e s e r v i c e b u reau s h a l l c o - o p e r a t e 
w i t h and s e r v e a l l members o f t h e g e n e r a l 
a s sembly, t h e l e g i s l a t i v e c o u n c i l , and com
m i t t e e s o f t h e g e n e r a l assembly. I t s h a l l 
upon p r o p e r r e q u e s t ' o f members and committees 
o f t h e g e n e r a l assembly p r e p a r e r e s e a r c h 
r e p o r t s upon any g o v e r n m e n t a l m a t t e r . Such 
r e s e a r c h r e p o r t s and f i n d i n g s t h e r e i n s h a l l 
n o t c o n t a i n any recommendations. The b u r e a u 
s h a l l a s s i s t and s e r v e any s t a n d i n g o r i n t e r i m 
committee o f t h e g e n e r a l assembly upon r e q u e s t , 
approved by t h e l e g i s l a t i v e c o u n c i l . The 
b u r e a u s h a l l d r a f t and p r e p a r e b i l l s f o r 
committees and i n d i v i d u a l members o f t h e 
g e n e r a l assembly. R e s e a r c h and b i l l d r a f t 
i n g r e q u e s t s made between s e s s i o n s s h a l l 
be i n t h e manner p r o v i d e d f o r by t h e l e g i s 
l a t i v e c o u n c i l . The l e g i s l a t i v e c o u n c i l 
s h a l l have t h e s o l e power and d u t y t o a l l o c a t e 
t h e work l o a d o f t h e bureau b u t may d e l e g a t e 
such d u t y t o t h e l e g i s l a t i v e s e r v i c e b u r e a u 
d i r e c t o r . (Emphasis added.) 
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F i r s t , as p r e v i o u s l y n o t e d , t h e a c t i o n o f t h e C o u n c i l does 
n o t , on i t s f a c e , i n f r i n g e any " r i g h t " t o LSB s e r v i c e f o r i n d i 
v i d u a l l e g i s l a t o r s t h a t may be c r e a t e d by § 2.58. 

Second, t h e Code makes c l e a r t h a t t h e e n t i r e t y o f a s t a t u t e 
i s i n t e n d e d t o be e f f e c t i v e and t h a t a r e s u l t f e a s i b l e o f execu
t i o n i s i n t e n d e d . S e c t i o n 4.4, The Code 1981. S e c t i o n 2.58 
p r o v i d e s t h a t t h e " l e g i s l a t i v e c o u n c i l s h a l l have t h e s o l e 
power and d u t y t o a l l o c a t e t h e w o r k l o a d o f t h e b u r e a u . . . . " 
T h i s p r o v i s i o n c o u l d n o t be r e c o n c i l e d w i t h t h e d i r e c t i o n t o 
LSB t o d r a f t and p r e p a r e b i l l s f o r t h e i n d i v i d u a l members o f 
t h e G e n e r a l A s s e m b l y i f t h e l a t t e r i s i n t e r p r e t e d t o p r o v i d e an 
a b s o l u t e and u n l i m i t e d " r i g h t " t o s e r v i c e . Nor w o u l d such a 
r e a d i n g be " f e a s i b l e o f e x e c u t i o n " g i v e n t h e c u r r e n t s t a f f i n g 
o f LSB. F o r b o t h r e a s o n s we c o n c l u d e t h a t § 2.58 s h o u l d be 
i n t e r p r e t e d m e r e l y t o r e q u i r e t h e L e g i s l a t i v e C o u n c i l t o adopt 
r e a s o n a b l e p o l i c i e s t h a t make s u b s t a n t i a l p r o v i s i o n f o r t e c h n i 
c a l s e r v i c e s t o i n d i v i d u a l l e g i s l a t o r s . M o r e o v e r , i f i t were 
f o r us t o e v a l u a t e t h e r e a s o n a b l e n e s s o f t h e C o u n c i l a c t i o n o f 
J u l y 8, 19 81, we would n o t f i n d i t w a n t i n g . 

F i n a l l y , however, we would n o t e t h a t t h e i n t e r p r e t a t i o n 
o f § 2.5 8 i n v o l v e s a m a t t e r o f t h e i n t e r n a l management o f t h e 
l e g i s l a t i v e b r a n c h o f government i n t o w h i c h we b e l i e v e t h e 
j u d i c i a l b r a n c h w o u l d n o t , and t h e e x e c u t i v e b r a n c h s h o u l d n o t , 
s i g n i f i c a n t l y i n t r u d e . I f t h e G e n e r a l Assembly i s d i s p l e a s e d 
w i t h t h e d i r e c t i o n s t o LSB a f f o r d e d by t h e c u r r e n t L e g i s l a t i v e 
C o u n c i l , i t may p r o v i d e c l e a r e r d i r e c t i o n by s t a t u t e o r r e s o l u 
t i o n , m o d i f y t h e membership o f t h e C o u n c i l , o r b o t h . Even 
were we t o c o n c l u d e t h a t t h e L e g i s l a t i v e C o u n c i l had a c t e d 
u n r e a s o n a b l y , we would be s t r o n g l y i n c l i n e d t o d e f e r t o t h e 
i n t e r p r e t a t i o n o f § 2.58 t h a t i s r e f l e c t e d i n t h e customs and 
usage o f t h e G e n e r a l Assembly. 

S i n c e r e l y , 

Mark E. S c h a n t z 
S o l i c i t o r G e n e r a l 

MES:ab 



H E A L T H : Loca l and county boards. Employment practices. §§135.11(15), 137.6, 
Chapter 400, The Code 1981. Employment practices of local boards must meet the 
requirements of the Iowa Merit Employment Department or the c i v i l service 
provisions outl ined in Chapter 400. Unless the local board receives federal funding, 
the Iowa Mer i t Employment Department exercises no oversight function over the 
board's employment pract ices. The Department of Health may, pursuant to §135.11(15), 
adopt rules to aid in the enforcement of §137.6. The consequences of a board's 
fa i lure to comply with §137.6 include loss of federal funding, intervention by the 
Department of Health pursuant to administrat ive rules, and lawsuits brought by 
aggrieved part ies. (Brammer to Pawlewski , Commissioner of Publ ic Heal th, 
10/5/81) //81-10-KD 

October , 1981 

Norman L. Pawlewski 
Commissioner of Publ ic Health 
Lucas State Of f ice Building 
Des Moines, Iowa 50319 

Dear Commissioner: 

You have requested an opinion of the Attorney General regarding the 
interpretat ion of §137.6(4), The Code 1981, which concerns the employment 
pract ices of loca l boards of health. Section 137.6(4), The Code, states that loca l 
boards of health shall have the power to, "Employ such employees as are necessary 
for the ef f ic ient discharge of its duties. Employment practices shal l meet the 
requirements of the Iowa merit system counci l or any c i v i l service provision 
adopted under Chapter 400." You have asked four speci f ic questions regarding this 
s tatute , each of which w i l l be considered separately. 

I 

The f irst question posed was: 

What does 137.6(4) speci f ical ly require county boards of health and boards of 
supervisors to do? 

a. Are they required to use the Iowa Merit Employment Department 
hir ing process and compensation plan? 

b. May they follow a loca l personnel system which has been formal ly 
approved by Iowa Mer i t Employment Department? 

c. May they follow a local personnel system which has not been formal ly 
approved by Iowa Mer i t Employment Department but is subject to 
review to determine if it is acceptable? 

d. If a county develops a loca l personnel system under i tem 'b' or 'c ' 
above, must it include an equitable compensation plan? 

e. Other? 
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A part ia l answer to this question may be found in an opinion previously issued by 
this off ice wherein it was stated that : 

sect ion 137.6(4) goes no further than to require that loca l boards of health 
conform either to the rules adopted by the Mer i t Commission under §19A.9 
of the Code, or to rules governing employment practices as outl ined in 
Chapter 365. (That Chapter has been transferred to Chapter 400.) Thus, the 
hir ing, transfer, promotion and removal of employees must be done 
according to one of these two sets of rules; the local board need not adopt a 
pay- plan, nor establish its own merit commission, nor do any other 
a f f i rmat ive acts other than those necessary to bring their employment 
pract ices within the parameters of one of the two sets of rules previously 
mentioned. 

1974 Op. A t t ' yGen . 372. 

Under the wording of the statute a loca l board of health has two options 
w i th regard to its employment pract ices: either follow the requirements of the 
Iowa Mer i t Employment Department or follow the C i v i l Service provision rules 
outl ined in Chapter 400, The Code. If the f irst option was chosen, the local board 
could do several things. 

It could enter into a contract w i th the Iowa Mer i t Employment Department 
pursuant to §19A.16, The Code. In the a l ternat ive, the loca l board could establish 
its own mer i t employment system which would be required t o operate in 
accordance wi th the rules adopted by the State Mer i t Employment Department. 
The local board would not, therefore, be required to use the Iowa Mer i t 
Employment Department hiring process and compensation plans, but any hir ing 
process or compensation plan it did use would have to meet the requirements of the 
Department. In order to meet the requirements of the Department , the board's 
employment practices would have to fol low the rules of the Department codif ied at 
Chapter 570 of the Iowa Administrat ive Code. 

Part " b " of your f irst question asks whether the local boards could follow a 
" l oca l personnel system" which had been formal ly approved by the Iowa Mer i t 
Employment Department. It is my understanding, after discussing this matter w i th 
the Director of the Mer i t Department and some members of her sta f f , that the 
Department has never been requested to approve a local personnel system. If a 
loca l i ty was receiv ing federal funds, it would be required to comply wi th the 
federal standards for a Meri t System of Personnel Adminis trat ion, 5 C . F . R . S900 et 
seq. In turn , the federal Of f ice of Personnel Management has made the Iowa Mer i t 
Employment Department its "agent" to monitor compliance by the loca l i t y w i th 
merit rules. The Department does not, and has not, formal ly approved of any l oca l 
personnel systems. In answer to both parts "b " and " c " of your f i rs t question, 
therefore, i t would seem that a local board of health could fol low a " l o ca l personnel 
system" as long as that system compl ied wi th the rules of the State Mer i t 
Employment Department. Part " d " of the question asks whether a l o ca l personnel 
system developed by a county would have to include an equitable compensation 
plan. If the county was attempting to develop a system that would meet the 
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federal standards for a Mer i t System of Personnel Administrat ion, then any such 
system would be required to provide for equitable and adequate compensation. See 
5 C . F . R . §900.604. 

II 

The second question you presented, was: "Who or what body has the 
responsibil ity for ensuring that employment practices of the loca l boards of health 
conform to '... requirements of the Iowa Mer i t Employment Department or any c i v i l 
service provisions adopted under Chapter 400'." There does not appear to be any 
provision in Chapter 137, The Code, which grants authority to any part icular body 
to ensure that a loca l board of health complies wi th §137.6(4), The Code. If, as was 
suggested above, a local board entered into a contract w i th the State Mer i t 
Employment Department for the purpose of becoming el ig ible to receive federal 
funds, the Department would monitor compliance on behalf of the federal Of f i ce of 
Personnel Management. Conceivably, i f the local board's employment pract ices 
were not in compliance w i th the rules of the Department and the terms of the 
contract , the Department would notify the federal authorit ies, and the loca l board 
"could"suffer-the-loss-of-its-federal-funding.—If -the-r-eeeipt-of- -federalsfunds-is-not — 
involved, then the State Mer i t Employment Department would have no oversight 
funct ion in regard to the loca l boards. 

Il l 

Your th i rd question was, "What, i f any, authority can be exercised by the 
Department of Health in verifying or ensuring conformity of these local 
employment pract ices wi th merit or c i v i l service requirements?" Chapter 137, The 
Code, which creates the local boards of health, does not spec i f ica l ly grant or deny 
the State Department of Heal th the power to regulate the employment practices of 
local boards. It apppears, however, that the Legis lature intended that the 
Department would exercise some degree of supervision over l oca l boards by v irtue 
of §137.6(5), The Code. That section requires a local board to "provide reports of 
its operations and act iv i t ies to the State Department (of Health) as may be 
required by the Commissioner. " 

In addit ion, §135.11(15), The Code, requires the Department of Heal th to , 
"Establ ish, publish, and enforce rules not inconsistent wi th law for the enforcement 
of the provisions of this t i t l e . . . . " The word " t i t l e " refers to T i t l e VII of the Code, 
"Pub l i c Hea l th " . T i t le VII encompasses Chapters 135 through 145A, and therefore, 
since Chapter 137 is included in Ti t le VII, i t would appear that the Department does 
have the authority to establish, publish, and enforce rules which w i l l in turn enforce 
the provisions of Chapter 137. It should be noted that the Department has already 
adopted various rules concerning loca l boards of health which are codi f ied at 470 
I .A .C. §§77.1 - 77.3. It is stated that these rules are intended to implement S135.11(15), 
The Code. 
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Section 135.11(15), The Code, constitutes a broad grant of authority to the 
Department to adopt and enforce rules for the enforcement of the various 
provisions found in T i t le VII. This grant of authority is l imi ted by the qual i f icat ion 
that said rules shall not be inconsistent w i th law. As was previously noted, 
however, there does not appear to be any provision in Chapter 137 which restr icts 
the authority of the Department to oversee the act iv i t ies of the local boards. 
Section 137.5, The Code, does state that , "The county board shal l have jur isdict ion 
over public health matters within the county,. . . " and "the c i t y board shall have 
jur isdict ion within the municipal l im i t s . " This jurisdict ion is not exclusive however. 
Section 135.33, The Code, provides that : 

If any loca l board shall fa i l to enforce the rules of the State Department (of 
health) or carry out its lawful direct ions, the Department may enforce the 
same wi th in the t e r r i to r ia l jur isdict ion of such loca l board, and for that 
purpose i t may exercise a l l of the powers given by statute t o the local board, 
and may employ the necessary assistants to carry out its lawfu l direct ions. 

In addit ion, §135.11(5), The Code, requires the Department to inspect the sanitary 
conditions in any loca l i ty of the State on the wr i t ten pet i t ion of at least f ive 
c i t i zens from that loca l i ty , and it may issue directives for the improvement of 
those conditions "which shall be executed by the loca l board". 

It appears, therefore, that the Leg is lature intended the l o ca l boards to have 
primary authority over public health issues within their respective loca l i t i es . 
Section 137.6, The Code, enumerates various powers and duties which apply to the 
boards. A board has the power to employ such persons as are needed to fu l f i l l its 
responsibil it ies and the duty to make sure that i ts employment pract ices "meet the 
requirements of the Iowa Mer i t System Counc i l or any c i v i l service provision 
adopted under Chapter 400". §137.6(4), The Code. By virtue of §135.11(15), The 
Code, the Heal th Department has the authority to establish and enforce rules for 
the enforcement of the provisions of Chapter 137. The Department could, 
therefore, adopt rules which would aid in the enforcement of §137.6(4), The Code. 
The only l im i ta t i on on the rules is the requirement that they not be "inconsistent 
wi th law" . 

IV 

The last question is related to the two previous questions, and it asks, "If the 
loca l boards of health do not comply wi th §137.6(4), what are the consequences of 
such non-compl iance?" As previously noted, a loca l board which was receiv ing 
federal funding and which fa i led to follow the requisite employment practices could 
lose said funding. If the Department of Heal th chose to do so, i t could adopt rules 
for the enforcement of §137.6(4), The Code, and presumably, these rules could 
include provisions sett ing out the consequences of a loca l board's fa i lure to comply 
w i th the dictates of that statute. Another possible consequence of a board's fa i lure 
to comply w i th §137.6(4) would be a lawsuit brought against the Board by an 
aggrieved party seeking to force the board to comply wi th its statutory duty. 
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In conclusion, §137.6(4) requires the loca l boards of health to use employ
ment practices which are in accordance w i th either the rules of the Iowa Mer i t 
Employment Department or any c i v i l service provision adopted under Chapter 400, 
The Code. The boards are not speci f ical ly required to use the Mer i t Employment 
Department hir ing process and compensation plan, but any a l ternat ive system must 
be consistent wi th the requirements of the Mer i t Department. No part icular person 
or body has been statutor i ly charged wi th ensuring that the employment pract ices 
of the local boards comply with §137.6(4), The Code. The Department of Hea l th 
has the authority pursuant to §135.11(15), The Code, to adopt rules t o aid in the 
enforcement of the provisions of Chapter 137, including the requirements of §137.6(4), 
The Code. If l oca l boards do not comply w i th the dictates of that sect ion, they 
could suffer the loss of federal funding; they could be subject to any consequences 
which the Department of Health chose to adopt by means of administrat ive rules; 
and they could be sued for such noncompliance. 

Very t ru ly yours, 

^^^.^l^^^M— 
Susan Brammer 
Assistant Attorney General 

SB/tw 



COUNTIES: Operation of maintenance v e h i c l e s . Chapter 321, 
S e c t i o n 321.233. Road maintenance workers are exempt from 
complying with the law of the road as s e t out i n chapter 321 o n l y 
i f the road has been o f f i c i a l l y c l o s e d to t r a f f i c . (Gregersen to 
Renken, S t a t e R e p r e s e n t a t i v e , 11/25/81) #81-11-12(L) 

November 25, 1981 

The Honorable Bob Renken 
House of R e p r e s e n t a t i v e s 

—3-t-a-fce—o-fi—Iowa — : . : . 
S t a t e House 
Des Moines, IA 50319 

Dear R e p r e s e n t a t i v e Renken: 

A t t o r n e y General M i l l e r has asked me to respond to your 
l e t t e r concerning maintenance p r a c t i c e s on county roads. In t h a t 
l e t t e r you r a i s e the f o l l o w i n g q u e s t i o n : 

" I s the p r a c t i c e of o p e r a t i n g a maintenance v e h i c l e 
a g a i n s t the flow of t r a f f i c i n the l e f t l a n e a 
v i o l a t i o n of chapter 321 or o t h e r motor v e h i c l e law?" 

The s t a t u t e most p e r t i n e n t to your i n q u i r y i s s e c t i o n 
321.233, The Code 1981: 

321.233 Road workers exempted. The p r o v i s i o n s of t h i s 
c h a p t e r , except the p r o v i s i o n s of s e c t i o n 321.277 and 
s e c t i o n s 321.280 t o 321.282 s h a l l not a p p l y t o persons, 
teams, motor v e h i c l e s and o t h e r equipment w h i l e 
a c t u a l l y engaged i n work upon the s u r f a c e o f a highway 
o f f i c i a l l y c l o s e d to t r a f f i c but s h a l l a p p l y to persons 
and v e h i c l e s when t r a v e l i n g to o r from such work. The 
p r o v i s i o n s of t h i s chapter s h a l l not apply to 
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maintenance equipment operated by or under l e a s e to any 
s t a t e or l o c a l a u t h o r i t y w h i l e engaged i n road 
maintenance work, i n c l u d i n g to or from such work. 

(Emphasis added.)1 

S e c t i o n 321.233, as o r i g i n a l l y enacted, r e a d as f o l l o w s : 

The p r o v i s i o n s of t h i s c h a p t e r s h a l l not a p p l y to 
persons, teams, motor v e h i c l e s , and o t h e r equipment 
while a c t u a l l y engaged i n work upon the s u r f a c e of a 
highway but s h a l l apply to such persons and v e h i c l e s 
when t r a v e l i n g to o r from such work. 

In s e v e r a l cases c o n s t r u i n g the o r i g i n a l enactment, the Iowa 
Supreme Court h e l d t h a t w h i l e the s t a t u t e may have e l i m i n a t e d the 
need to comply with the p r o v i s i o n s of chapter 321 as a matter of 
law, i f the e x e r c i s e of o r d i n a r y c a r e n e c e s s i t a t e d the t a k i n g of 
an a c t i o n i n accordance with t h a t chapter, the f a i l u r e to do so 
would c o n s t i t u t e evidence of n e g l i g e n c e . See Hartwig v. Olson, 
158 N.W. 2d 81, 261 Iowa 1265 (1968), Wamser v. B o s t i a n , 298 N.W. 
860, 230 Iowa 792 (1941), Rebmann v. Heesch, 288 N.W.2d 695, 227 
Iowa 566 (1939). Hartwig i n v o l v e d two p r i v a t e p a r t i e s where 
Wamser and Rebmann both i n v o l v e d i n j u r i e s to maintenance workers 
caused by a co-worker. 

In 1973 s e c t i o n 321.233 was amended t o r e a d as i t does 
p r e s e n t l y . 1973 Sess., 65th G.A., ch. 213, §1. That amendment 
s e v e r e l y l i m i t e d the a p p l i c a t i o n of s e c t i o n 321.233. Road 
workers are now exempt from complying with the r u l e s of the road 
o n l y i f they are engaged i n work on highways which a r e o f f i c i a l l y 
c l o s e d to t r a f f i c . S e c t i o n 306.41, The Code, s e t s f o r t h the 
method f o r o f f i c i a l l y c l o s i n g roads f o r c o n s t r u c t i o n purposes 
and p r o v i d e s t h a t there s h a l l be no l i a b i l i t y 

f o r any damages to any v e h i c l e t h a t e n t e r s the c l o s e d 
s e c t i o n of highway or the c ontents of such v e h i c l e or 

1 S e c t i o n 321.277 r e l a t e s to r e c k l e s s d r i v i n g . S e c t i o n 321.280 
i s concerned with a s s a u l t s or homicides i n the use of a motor 
v e h i c l e while s e c t i o n s 321.281-283 r e l a t e to the o p e r a t i o n of a 
motor v e h i c l e while under the i n f l u e n c e of a l c o h o l o r drugs. The 
l a s t sentence of §321.233 has been i n t e r p r e t e d by t h i s o f f i c e to 
r e l a t e o n l y to an exemption from the s i z e , weight, and l o a d 
l i m i t s of chapter 321. Op.Atty.Gen. #79—5-12 ( M i l l e r - to 
A l l b e e ) , 
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Bob Renkin 

f o r any i n j u r i e s to any person t h a t e n t e r s the c l o s e d 
s e c t i o n of highway, unless the damages are caused by 
gross n e g l i g e n c e of the agency or c o n t r a c t o r . 

Nothing h e r e i n s h a l l be const r u e d to p r o h i b i t o r deny 
any person from g a i n i n g l a w f u l access to h i s p r o p e r t y 
o r r e s i d e n c e , nor s h a l l i t change or l i m i t l i a b i i t y to 
such persons. 

(Emphasis added.) 

The combined e f f e c t of s e c t i o n 306.41 and s e c t i o n 321.233, 
then, i s s i m u l t a n e o u s l y to l i m i t the exemption from compliance 
with the motor v e h i c l e laws, and to r e l a x the duty of ca r e owed 
to persons and pr o p e r t y i n most cir c u m s t a n c e s . Of c o u r s e , i f the 
highway i s not o f f i c i a l l y c l o s e d to t r a f f i c , - then no exemption 
e x i s t s . G e n e r a l l y , a v i o l a t i o n of the law of the road as s e t 
f o r t h i n chapter 321 i s ne g l i g e n c e p e r se un l e s s a l e g a l excuse 
f o r the v i o l a t i o n i s shown. See, e.g., Schmitt v. C l a y t o n 
County, 284 N.W.2d 186, 188 (Iowa 1979), K i s l i n g v. Thierman, 243 
ffTWrSSTi 55-4-7—2-l-4-Iowa-91-l7~915—(-1932)—A—string-of—eases 
d a t i n g back t o 1893 hold s , however, that a v i o l a t i o n o f s e c t i o n 
321.298, which r e q u i r e s v e h i c l e s to y i e l d o n e - h a l f of the 
t r a v e l e d way by t u r n i n g to the r i g h t , i s evidence of n e g l i g e n c e 
and not ne g l i g e n c e per se. See, e.g. , Hedges v. Condor, 166 
N.W.2d 844 (Iowa 1969); Rippe v. E l t i n g , 56 N.W. 285, 89 Iowa 82 
(1893). 

S p e c i f i c a l l y , then, the answer to your q u e s t i o n i s th a t 
maintenance v e h i c l e s may be l e g a l l y operated a g a i n s t the flow o f 
t r a f f i c o n l y when the road i s o f f i c i a l l y c l o s e d t o t r a f f i c . I f 
an a c c i d e n t should occur while a maintenance v e h i c l e i s operated 
a g a i n s t the flow of t r a f f i c and a l a w s u i t a r i s e s as a r e s u l t , the 
standard of l i a b i l i t y w i l l vary from n e g l i g e n c e to g r o s s 
n e g l i g e n c e , depending upon whether the road i s open o r c l o s e d and 
whether the i n j u r e d p a r t y i s another maintenance worker, l i v e s 
along the road, or i s simply d r i v i n g on the road. 

S i n c e r e l y , 

CRAIG GREGERSEN 
A s s i s t a n t A t t o r n e y General 



COUNTIES; HOME RULE; PLATS: Art. I l l , § 39A, C o n s t i t u t i o n of 
Iowa, §§ 409.1, 409.5, 409.14, Chapter 358A. Under Home^Rule, a 
county may redefine subdivision more r e s t r i c t i v e l y than i n 
§ 409.1. Before Home Rule, county's power to regulate s u b d i v i s i o n 
was l i m i t e d to i t s zoning power. I f l o c a l government does not 
require bond f o r future improvements by developer, i t may have no 
recourse. (Ewald to Stanek, O f f i c e f o r Planning and Programming, 
(Ewald to Stanek, O f f i c e for Planning and Programming, 11/24/81) 
#81-11-10(L) 

Mr. Edward J . Stanek, Ph.D., Director November 24, 1981 
Of f i c e f o r Planning and Programming 
523 East 12th Street 
L O C A L 

Dear Mr. Stanek: 

You have requested the opinion of the Attorney General on 
the following matters: 

1. Did counties, p r i o r to the 1978 adoption 
o~f County Home Rure~,~~hav~e~~the~ power" ~Zo~ preparer^ " 
adopt and enforce subdivision regulations .under 
Chapter 409, Iowa Code? 

2. Does the "three p a r c e l " d e f i n i t i o n of 
a su b d i v i s i o n found i n § 409.1 apply to counties, 
or can they, under Home Rule, define a subdivi
sion i n a more r e s t r i c t i v e fashion of, f o r example, 
two parcels? 

3. Does a c i t y have any recourse i f i t does 
not require a developer to post a performance bond 
and the developer f a i l s to improve the property 
according to the provisions of the approved f i n a l 
plat? 

Your f i r s t question concerns the pre-Home Rule powers of 
counties. P r i o r to the enactment of the County Home Rule Amend
ment, Iowa Const. A r t . I l l , § 39A, the powers of counties were -
narrowly construed to include only those powers expressly, granted 
or n e c e s s a r i l y implied by state law. This r e s t r i c t i v e approach 
to l o c a l government was known as the D i l l o n Rule, a f t e r Iowa 
Supreme Court Chief J u s t i c e John F. D i l l o n ' s holding i n Merriam v. 
Moody's Executors, 25 Iowa 163 (1868). ~ 

While the o r i g i n a l r u l e addressed the r e l a t i o n s h i p between 
m u n i c i p a l i t i e s and the state, i t has been generally a p p l i e d to 
the county-state r e l a t i o n s h i p as w e l l . See Op.Att'yGen. #79-4-7. 
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During the one hundred years following Merriam, both the l e g i s 
l a t u r e and the courts increasingly emphasized the importance of 
county government and the breadth of powers expressly or i m p l i e d l y 
conferred on i t . In 1968 the court f i n a l l y recognized that 
county government had policy-making or l e g i s l a t i v e f u n c t i o n s , and 
was not s o l e l y an administrative arm of the state government. 
Mandicino v. Ke l l y , 158 N.W.2d 754, 760 (Iowa 1968). See a l s o 
A. V e s t a l , Iowa Land Use, and Zoning Law, § 2.07 et seq. (1979). 
Ten years l a t e r the Iowa l e g i s l a t u r e expressly reversed the 
r e s t r i c t i v e D i l l o n Rule int e r p r e t a t i o n s of delegated county 
powers by enacting the County Home Rule Amendment J Kasparek v. 
Johnson County Board of Health, 288 N.W.2d 511 (Iowa 1980). 

From t h i s b r i e f h i s t o r i c a l overview, i t would appear that, 
inasmuch as the power to prepare, adopt, and enforce s u b d i v i s i o n 
regulations was neither expressly granted nor n e c e s s a r i l y i m p l i e d 
by state law, counties did not possess that power. However, 
given the j u d i c i a l erosion of the D i l l o n Rule p r i o r to the 
November 7, 1978, e f f e c t i v e date of the Home Rule Amendment, 
counties could argue, that they had such de facto pox^er, e s p e c i a l l y 
during the period from 1968 to 1978. See Note, Subd i v i s i o n Regu
l a t i o n i n Iowa, 54 la.L.Rev. 1121, 1128-29 (1969)T 

AFthough" c~b~uTit!es were not spelTifTcalTy autfTarxzecTby"the 
Iowa Code to engage i n regulation of subdivisions p r i o r to 1978, 
Chapter 358A, dealing with county zoning commissions, i m p l i c i t l y 
empowers counties to control subdivisions. See A. V e s t a l , Iowa 
Land Use and Zoning Law, §§ 7.01 et seq. (19737. Under Chapter 358A 
a county could: 

. . . regulate and r e s t r i c t the height, number 
of structures, and s i z e of buildings and other 
structures, the percentage of l o t that may be 
occupied, the si z e of yards, courts and other 
open spaces, the density of population, and lo c a 
t i o n and use of bui l d i n g s , structures, and land . . . . 

Section 358A.3, Iowa Code. See Oakes Construction Co. v. C i t y of " 
Iowa C i t y , 304 N.W.2d 797, 803 (Iowa 1981). However, t h i s t r a -
d i t i o n a l county zoning power would not have authorized a county 
to a l t e r the procedural p l a t t i n g requirements of Chapter 409. 
See C i t y of Iowa C i t y v..Westinghouse Learning Corp., -264 N.W.2d 
771 (Iowa 1978); Op.Att'yGen. #79-4-211970 Op.Att'yGen. 311, 
312 ( " A l l subdivision p l a t t i n g i n t h i s state must be done i n 
compliance with the provisions of Chapter 409 of the Code. There 
i s no other guideline.") 

Your second question asks i f a county, under Home Rule, can .. 
redefine a subd i v i s i o n to mean "two par c e l s . " We re c e n t l y answered 
t h i s question i n the af f i r m a t i v e with respect to c i t i e s under 
t h e i r nearly i d e n t i c a l Home Rule power. See Op.Att'yGen. #80-2-9, 
enclosed. We now a f f i r m that opinion and further s t a t e that we 
would draw the same conclusion with respect to counties, namely,, 
that a l o c a l ordinance r e q u i r i n g p l a t t i n g of land w i t h i n 
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i t s j u r i s d i c t i o n upon being subdivided into two or more parts i s 
not thereby c o n s t i t u t i o n a l l y inconsistent with a statute r e q u i r i n g 
such p l a t t i n g upon d i v i s i o n into three or more parts. Any l o c a l 
ordinances must follow the procedures of Chapter 409. 

Your t h i r d question involves a c i t y ' s remedies under Chap
ter 409 where a developer f a i l s to carry out the provisions of an 
approved f i n a l p l a t with respect to promised improvements. 

The statutory remedies are revocation of t e n t a t i v e approval 
or f o r f e i t u r e of bond. Sections 409.5, 409.14. One issue i s 
whether these s p e c i f i c statutory remedies were intended to provide 
the exclusive means by which the c i t y could enforce p l a t t i n g pro
v i s i o n s . I f so, and i f the c i t y granted f i n a l approval without 
r e q u i r i n g a bond, i t may indeed have l i t t l e or no l e g a l recourse 
against a developer. 

A r e l a t e d Issue i s whether the tentative approval/bonding 
requirement i s mandatory or whether i t i s merely permissive. 
Section 409.5 provides that the c i t y "may" t e n t a t i v e l y approve a 
p l a t , or, " i n l i e u of" completion before f i n a l approval, i t "may" 
accept a "bond" r T h e^t^tutoTy"lTse o f - t h e word~,'m^y"—o"f"d"in^aTxIy 
denotes a permissive, nonmandatory course of a c t i o n . Schultz v. 
Board of Adjustment of Pottawattamie County, 139 N.W. 2d 448 (Iowa 
1966). On the other hand, i t could be reasonably argued that the 
formulation "A may do X or, i n l i e u of X, A may do Y" Imposes a 
mandatory duty on A to do either X or Y. See Wolf v. Lutheran 
Mutual L i f e Insurance Co., 236 Iowa 334, lB~N.W.2d 804 (1945) 
(word "may" can be construed i n mandatory sense to e f f e c t l e g i s 
l a t i v e Intent). 

Section 409.14 provides that the c i t y "may" requ i r e as a 
condition of approval that a l l s t r e e t s be brought to grade, e t c . , 
and "may" require a bond. This section, on i t s face, appears to 
be more permissive than § 409.5. 

We are r e l u c t a n t to pre d i c t how a court might reso l v e these 
issues and whether i t would allow a mun i c i p a l i t y to pursue common-
law remedies against a developer when i t has not exercised i t s 
statutory remedies. See Boehck. Construction Equipment Corp. y. 
Voigt, 115 N.W.2d 627~7Wis. 1962) (where sta t u t e expressly mandates 
mun i c i p a l i t y to require bond, municipality w i l l be he l d personally 
l i a b l e to suppliers and subcontractors i f no bond i s provided). 
In a l l cases we would advise a c i t y to follow the sta t u t o r y 
t e n t a t i v e approval or bonding procedure set f o r t h i n §§ 409.5 and 
409.14. 

In summary, under Home Rule both c i t i e s and counties may 
more r e s t r i c t i v e l y redefine a subdivision. Before Home Rule 
t h e i r power to regulate subdivisions would have been l i m i t e d to 
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t h e i r zoning powers. I f a l o c a l government f a i l s to u t i l i z e 
express statutory remedies, p a r t i c u l a r l y i t s bonding power, i t 
may have no recourse against developers, depending on the Court 1 

construction of Sections 409.5 and 409.14. 

Yours t r u l y 

ROBERT P. EWALD 
Assis t a n t Attorney General 

RPE:rep 

Enclosure 



COUNTIES: OFFICIAL NEWSPAPERS: PUBLICATION OF NOTICES. §§ 349.1-
2 and 618.3-4, The Code 1981. I f a newspaper, once designated as 
an o f f i c i a l county newspaper, changes ownership and changes i t s 
name, said newspaper continues as an o f f i c i a l newspaper f o r the 
balance of the year i t was so designated, despite the f a c t that 
i t ceased p u b l i c a t i o n during a five-month period. However, such 
paper i s not e l i g i b l e to be designated an o f f i c i a l newspaper i n 
future years u n t i l i t has completed two years of regular p u b l i c a 
t i o n beginning with the issue following the break i n p u b l i c a t i o n . 
(Fortney to Mahaffey, Poweshiek County Attorney, 11/18/81) #81-11-9(L) 

November 18, 1981 

Michael W. Mahaffey 
Poweshiek County Attorney 
Courthouse 
Montezuma, Iowa 50171 

Dear Mr. Mahaffey: 

You have requested an opinion of the Attorney General 
-regarding-the- designation~a:flLx>£f^ 
pursuant to Chapters 349 and 618, The Code 1981. We are of 
the opinion that i f a newspaper, once designated as an 
o f f i c i a l county newspaper, changes ownership and changes i t s 
name, said newspaper continues as an o f f i c i a l newspaper fo r 
the balance of the year i t was so designated, despite the 
fa c t that i t ceased p u b l i c a t i o n during a five-month period. 
However, such paper i s not e l i g i b l e to be designated an 
o f f i c i a l newspaper i n future years u n t i l i t has completed 
two years of regular p u b l i c a t i o n beginning with the issue 
following the break i n p u b l i c a t i o n . 

I t appears impossible to frame the problem you pose 
without a r e c a p i t u l a t i o n of the f a c t u a l background. We there
fore provide the following summary. The Board of Supervisors 
of Poweshiek County designated three newspapers as the county's 
" o f f i c i a l newspapers" for 1981, such designation being made 
pursuant to §§ 349.1-4, The Code 1981. One of the papers so 
designated was the Brooklyn Chronicle which, at the time of 
designation, met the requirements of § 618.3, The Code 1981. 
During the early part of 1981, p u b l i c a t i o n of o f f i c i a l 
notices appeared i n the three designated newspapers. Subse
quently, the Brooklyn Chronicle ceased p u b l i c a t i o n due to 
f i n a n c i a l d i f f i c u l t i e s . This s i t u a t i o n continued f o r a period 
of f i v e to s i x months. During t h i s interim period, a new 
publisher acquired the mailing l i s t and second c l a s s p o s t a l 
permit from the publisher of the Brooklyn Chronicle. The new 
publisher began publishing a paper c a l l e d the Brooklyn Paper. 
There i s no dispute that the United States P o s t a l Service 
recognizes the Brooklyn Paper as one and the same as the 
Brooklyn Chronicle. 
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You have inquired whether the Brooklyn Paper i s 
q u a l i f i e d pursuant to § 618.3 to continue as an o f f i c i a l 
newspaper of Poweshiek County f o r 1981, the year of i t s 
current designation. You further inquire whether i t i s 
q u a l i f i e d to be an o f f i c i a l newspaper i n future years. 
There are four sections of the Code which are c o n t r o l l i n g 
of the issues you present, §§ 349.1-2 and 618.3-4. These 
sections provide as follows: 

The board of supervisors s h a l l , at 
the January session each year, s e l e c t 
the newspapers i n which the o f f i c i a l 
proceedings s h a l l be published f o r the 
ensuing year. 

§ 349.1 

Such s e l e c t i o n s h a l l be from newspapers 
published, and having the la r g e s t number 
of bona f i d e yearly subscribers, w i t h i n 
the county. When counties are divided 
into two d i v i s i o n s f o r d i s t r i c t court 
purposes, each d i v i s i o n s h a l l be regarded 
as a county. 

§ 349.2. 

For the purpose of e s t a b l i s h i n g and g i v i n g 
assured c i r c u l a t i o n to a l l notices and 
reports of proceedings required by statute 
to be published within the state, where 
newspapers are required to be used, news
papers of general c i r c u l a t i o n that have 
been established, published r e g u l a r l y and 
mailed through the post o f f i c e of current 
entry f o r more than two years and which 
have had for more than two years a bona 

. f i d e paid c i r c u l a t i o n recognized by the 
postal laws of the United States s h a l l be 
designated f o r the p u b l i c a t i o n of no t i c e s 
and reports of proceedings as required by 
law. 

§618.3. 

A change of name or ownership of a newspaper 
thus designated that does not a f f e c t i t s 
general c i r c u l a t i o n as above required s h a l l 
i n no way d i s q u a l i f y such newspaper f o r 
s e l e c t i o n i n making such p u b l i c a t i o n of 
l e g a l notices. 

§ 618.4. 
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Chapters 349 and 618 must be read i n conjunction. 1944 
Op. Att'y Gen. 7. 

At the outset, i t i s apparent that the change i n name 
or change i n ownership of a newspaper does not, i n any way, 
determine whether the paper continues i t s e l i g i b i l i t y as an 
o f f i c i a l newspaper. § 618.4. The c r i t i c a l element i s whether 
the change impacts upon the paper's p u b l i c a t i o n i n such a 
manner as to change the paper's i d e n t i t y , or to r e s u l t i n a 
cessation of p u b l i c a t i o n . See 1938 Op. Att'y Gen. 448 to the 
e f f e c t that a newspaper which, sometime after i t had been de- - _ 
signated as one of the three o f f i c i a l newspapers of the county, 
reduced i t s p u b l i c a t i o n from d a i l y to weekly and changed I t s 
name, had not so changed i t s i d e n t i t y as to be d i s q u a l i f i e d 
under the designation and no further action on the part of the 
board was necessary except for adoption of a r e s o l u t i o n 
acknowledging the change i n name. 

As to your f i r s t inquiry, the events which tr a n s p i r e d 
a f t e r the o f f i c i a l designation do not have any bearing on the 
e l i g i b i l i t y of the Brooklyn Paper during 1981. Whether or not 
a paper q u a l i f i e s to be an o f f i c i a l paper i s a question which 
i s resolved once each year and such determination remains i n 
_ef_fecJ^Jigr._the ensuing year. JWeJbase^this conclusion on § 349.1 
which provides, i n pertinent part, t h a t " t l ^ l m ^ e r v ^ 
designate "the newspapers i n which the o f f i c i a l proceedings 
s h a l l be published f o r the ensuing year." (Emphasis supplied.) 
In addition, 1944 Op. Att'y Gen. 7 held that whether a p a r t i c u l a r 
newspaper may q u a l i f y as an o f f i c i a l newspaper within § 618.3 
must be determined as of the time the s e l e c t i o n of o f f i c i a l news
papers i s made. 

We recognize that an argument can be developed from § 618.4 
to the e f f e c t that a change of ownership or name may a l t e r a 
designation i f the change a f f e c t s the paper's p u b l i c a t i o n . We 
believe, however, that t h i s section goes to determining, i n con
junction with § 618.3, whether a paper has been published f o r 
the required two years. I f there has been a change of owner
ship which a f f e c t s p u b l i c a t i o n , there would be a break i n the 
running of the r e q u i s i t e period of p u b l i c a t i o n . This could impact 
on future designations. I t would not a f f e c t a designation once made. 

As to designation of the Brooklyn Paper as an o f f i c i a l news
paper i n years subsequent to 1981, the paper, to be e l i g i b l e , must 
have complied with the United States postal laws regarding paid 
c i r c u l a t i o n for at least two years. Op. Att'y Gen. #79-4-25. 
From the f a c t s presented, the P o s t a l Service regards the Brooklyn 
Paper as having assumed the i d e n t i t y of the Brooklyn Chronicle, so 
we see no objection to the paper on t h i s point. 

The d i f f i c u l t y we have with f i n d i n g the Brooklyn Paper 
e l i g i b l e for designation i n 1982 i s that § 618.3 requires an 
o f f i c i a l newspaper to be one which has been "published r e g u l a r l y 
and mailed through the post o f f i c e of current entry f o r more 
than two years." We are unable to say that a newspaper which 
ceased p u b l i c a t i o n for over f i v e months was "published r e g u l a r l y " 
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during said period. In 1944 Op. Att'y Gen. 7, we h e l d 
that the word "published" i n § 618.3 meant "to make known 
p u b l i c l y or to put i n c i r c u l a t i o n . " The Brooklyn Chronicle/ 
Brooklyn Paper c e r t a i n l y made nothing known p u b l i c l y during 
i t s half-year hiatus. 

We are aware that the Iowa Supreme Court i n Widmer v. 
R e i t z l e r , 182 N.W.2d 177 (1970) held that a newspaper q u a l i -
f i e d as a newspaper of general c i r c u l a t i o n for o f f i c i a l 
p u b l i c a t i o n of s p e c i a l e l e c t i o n notices where i t was a weekly 
newspaper of general c i r c u l a t i o n , published and mailed f o r 
more than two years and so accepted by postal a u t h o r i t i e s , 
though i t was shown that four instant issues were not 
r e g u l a r l y published on e d i t i o n dates. The holding i n Widmer 
i s distinguishable on a number of points. Only two need be 
mentioned. F i r s t , the four editions i n Widmer, though published 
l a t e , were i n f a c t published. There was no Brooklyn Chronicle/ 
Brooklyn Paper published during the period i n question. Second, 
there i s a great deal of difference between four weeks and f i v e 
months when the question i s whether a paper was "published 
r e g u l a r l y . " 

In conclusion, i f a newspaper, once designated as an o f f i 
c i a l county newspaper, changes ownership and changes i t s name, 
said newspaper continues as an o f f i c i a l newspaper f o r the 
balance of the year i t was so designated, despite the f a c t that 
i t ceased p u b l i c a t i o n during a five-month period. However, such 
paper i s not e l i g i b l e to be designated an o f f i c i a l newspaper i n 
future years u n t i l i t has completed two years of regular publica
t i o n beginning with the issue following the break i n p u b l i c a t i o n . 

Yours t r u l y , , 

DAVID M. FORTNEY/ 
Assistant Attorney General 

DMF:sh 



SCHOOLS: Employment of spouses of school board members. 
Sections 277.27, 279.29 and 279.30, The Code 1981. The 
spouse of a school board member may not be employed by 
the d i s t r i c t as a substitute teacher. (Norby to DeKoster, 
State Senator, 11/16/81) #81-11-8(L) 

November 16, 1981 

Honorable Lucas J. DeKoster 
State Senator 
H u l l , Iowa 51239 

Dear Senator DeKoster: 

You have requested an opinion regarding employment 
of the spouse of a school board member as a substitute 
teacher. Section 277.27, The Code 19"8T~lraTs~es~"a concern 
with t h i s employment. This section provides, i n relevant 
part, as follows: 

Notwithstanding any contrary pro
v i s i o n of the Code, no member of the 
board of directors of any school d i s 
t r i c t , or his or her spouse, s h a l l 
receive compensation d i r e c t l y from 
the school board. 

This section has been applied i n two p r i o r Attorney 
General's opinions. F i r s t , this section was construed to 
not p r o h i b i t an employee of an area education agency from 
serving as a school d i s t r i c t board member. 1976 Op. Att'y 
Gen. #89. This construction was made regardless of the 
assumption that l o c a l school d i s t r i c t s may contract with an 
area education agency for progams and support services. The 
opinion appears to reason that s a l a r i e d employees of t h i r d -
party vendors to d i s t r i c t s are not compensated d i r e c t l y by 
the d i s t r i c t . 

A second opinion considered whether a doctor who i s a 
board member may provide medical examinations to the school's 
f o o t b a l l team. 1976 Op. Att'y Gen. 830. This opinion con
cludes that such services may not be provided i n l i g h t of 
§ 277.27. 
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We believe that payment of a substitute teacher 
does constitute a " d i r e c t " payment for purposes of § 277.27. 
I n i t i a l l y , the Board must contract with a l l teachers, i n 
cluding substitutes. § 279.12. Furthermore, the Board 
must audit and allow claims f o r s a l a r i e s , § 279.29, with 
the exception that the Board may provide by r e s o l u t i o n f o r the 
secretary to issue warrants for s a l a r i e s when the Board i s 
not i n session. § 279.30. 

You have suggested that d i s t i n c t i o n s may e x i s t f o r 
purposes of § 277.27 between " s a l a r i e s " and other fees which 
might be received from the board, and between payment by the 
school d i s t r i c t as opposed to the board. Review of §§ 279.29 
and 279.30 convinces us that such d i s t i n c t i o n s cannot be 
drawn f o r two reasons. F i r s t , § 279.29 r e f e r s to a l l claims, 
drawing no d i s t i n c t i o n between s a l a r i e s and other forms of 
compensation. Secondly, these sections make i t c l e a r that 
no independent power to authorize expenditures e x i s t s i n any 
school o f f i c i a l without Board approval. 

In conclusion, we believe that § 277.27 p r o h i b i t s 
payment of compensation to the spouse of a school board member 
for serving as a substitute teacher. 

Sincerely, 

Assistant Attorney General 

SGN:sh 



STATE OFFICERS AND DEPARTMENTS: Department of Substance Abuse; 
Licensing and Enforcement Authority. House File 821, Acts of the 69th G.A., 1981 
session, §125.13, The Code 1981. Section 12 of House File 821 grants authority to 
the Department of Substance Abuse to inspect unlicensed facilities and to seek 
injunctive relief, but only if the facility or program is receiving state dollars. The 
term "state dollars" appears to refer only to a direct legislative appropriation. The 
amendments to Chapter 125, The Code, contained in House File 821 do not directly 
affect the Department's licensure mandate found in §125.13(1), The Code, although 
as a practical matter, the Department may not be authorized to use its 
enforcement powers against an unlicensed facility that is not receiving state funds. 
The Department's monetary liability is contingent on the terms of any contract 
between the director and the facility. The Department has no implied enforcement 
power over unlicensed facilities or programs that are not receiving state dollars. 
(Brammer t o Riedmann, Dept. of Substance Abuse, 11/4/81) 
#81-11-6(L) 
Gary P. Riedmann, Director November 4, 1981 
Iowa Department of Substance Abuse 
Suite 202, Insurance Exchange Building 
Des Moines, Iowa 50319 

Dear Mr. Riedmann: 

You have requested an Attorney General's opinion" regarding an Ihter-
pretation of House File 821, Acts of the 69th G. A., 1981 Session (hereinafter 
referred to as "H.F. 821") and its effect on the licensure responsibilities of the 
Department of Substance Abuse set forth in §125.13(1), The Code 1981. In par
ticular, you have asked for clarification of the term "state dollars" as used in §12 of 
H.F. 821. 

Your first question, in pertinent part, was: 

What would legally be considered to constitute 'state dollars'? For example, 
would state dollars be limited specifically to only legislative appropriations 
for substance abuse treatment, or would this be applicable to programs 
which are assisted by funds supplied by: 

a. Any department or agency of Iowa, whether directly, through a grant 
or contract; or 

b. Which is assisted through the allowance of income tax deductions for 
contributions to the program conducting such functions; or 

Section 12 of H.F. 821 gives the Department of Substance Abuse the 
authority to inspect any "institution, place, building, or agency not licensed as a 
substance abuse treatment and rehabilitation center" and which is not exempt from 
licensing under §125.13(2), The Code, to determine if it is in fact a substance abuse 
treatment and rehabilitation center. The section also gives the state the authority 
to seek an injunction against a person "establishing, conducting, managing, or 
operating a substance abuse treatment and rehabilitation facility" without the 
required license. The last sentence of Section 12 states that "This section does not 
apply to facilities or programs which are not receiving state dollars." 



Gary P. Riedmann 
October 30, 1981 
Page 2 

c. By way of a tax-exempt status for such programs 

The term "state dol lars" is not defined in H .F . 821 nor were we able to 
locate a def init ion of that part icular phrase anywhere else in the Code of Iowa. In 
researching the legislat ive history of the b i l l , we discovered a publ icat ion ent i t l ed 
"Summary of Legis lat ion Approved by the F i r s t Regular Session of the S i x t y -N in th 
Iowa General Assembly Meet ing in the Year 1981" prepared by the Iowa Leg is la t ive 
Service Bureau. Page fourteen of that publ icat ion contains a summary of H . F . 821. 
Part of that summary states that H.F- 821 "al lows inspection of a f a c i l i t y rece iv ing 
state dollars when the Department has probable cause to believe the f a c i l i t y should 
be l icensed. It also provides for injunctive rel ief and includes penalt ies for 
fac i l i t i es rece iv ing state funds that are operat ing without a l icense. " (emphasis 
added). This language indicates that the Leg is la t ive Service Bureau considers the 
t e rm "state funds" to be synonymous with the phrase "state dol lars," as that t e rm is 
used in H .F . 821. One def init ion of "state funds" can be found in §8.2(2), The Code . 
That section provides that '"state funds' means any and a l l moneys appropriated by 
the Legis lature, or money col lected by or for the state, or an agency thereof , 
pursuant to authority granted by any of its laws. " Under this analysis, f ac i l i t i es or 
programs receiv ing "state dol lars" would be l im i t ed to those which rece ive money 
d i rect ly appropriated by the Legislature, unless the operator of the fac i l i t i e s or 
program is otherwise a "state agency". 

Y o u have questioned whether the t e rm "state dol lars" may be given a broad 
interpretat ion so as to include assistance in the form of tax-exempt status or the ) 
al lowance of tax deductions for contributions. If the Legis lature had intended such 
a result, i t could have used language which would more natural ly convey a wider 
scope of coverage such as "any state or tax assistance." Use of the more spec i f ic 
te rm "state do l lars" suggests a narrower approach and implies that the Leg is lature 
intended that only a direct money outlay from the state would const i tute state 
dol lars. It appears, after reading the entire text of H .F . 821 and Chapter 125, The 
Code, that the Legis lature intended to proscribe the authority of the Department 
of Substance Abuse in its dealings wi th essential ly "pr ivate " concerns. This is 
evidenced by §9 of H .F . 821 and §125.21, The Code, wherein it is stated that the 
Commission shal l approve and l icense a chemica l substitutes and antagonists 
program i f the requirements of the rules are met and no state funding is requested. 
A restr ic ted interpretat ion of "state dol lars" , as suggested above, would seem to be 
more consistent wi th the Legis lat ive intent expressed in §125.21, The Code . 

Your second question asks how H . F . 821 affects the Department 's " l icensure 
mendate" of §125.13(1). In reference to this question, your le t ter states "It 
appears that the legislature's intent in revis ing this statute was for the Iowa 

Section 125.13(1), The Code, states that : "Except as provided in subsection 
2 of this sect ion, a person may not maintain or conduct any chemica l substitutes or 
antagonists program, residential program or nonresidential outpatient program, the 
primary purpose of which is the treatment and rehabi l i tat ion of substance abusers 
without f irst having obtained a wr i t ten l icense for the program from the 
Department. " 
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Department of Substance Abuse (IDSA) to be responsible for l icensing only 
programs receiving funds from the Department; however, 125.13(1) provides IDSA 
much broader authority for l icensure." House f i le 821 did not. change the language 
of §125.13(1), The Code. That section s t i l l requires that a person desiring to 
conduct one of the enumerated substance abuse programs must obtain a l icense to 
do so unless one of the exceptions found in §125.13(2) applies. Sect ion 12 of H .F . 
821 does not affect the Department's l icensing authority. On the contrary, i t 
grants authority to the Department to inspect an unlicensed inst i tut ion, place, 
building, or agency if it has probable cause to believe that the ent i ty is in fact a 
substance abuse treatment and rehabi l i tat ion fac i l i t y and which is not exempt from 
l icensure. This inspection authority is , however, l imi ted to f ac i l i t i e s and programs 
receiving state dol lars. 

The answer to your th i rd question, "is there a dif ference in our l i ab i l i t y as i t 
would relate to programs over which we have enforcement powers, and those over 
which we have no statutory enforcement powers" depends upon what is meant by 
" l i ab i l i t y " . If by " l i ab i l i t y " you mean the monetary obl igat ion to pay seventy-f ive 
percent of the cost of care, maintenance, and treatment of a substance abuser as 
W t l i h ^ d irT§T257447~T^ 
l iab i l i ty comes into existence. Under the provisions of §125.44, The Code, the 
Department becomes l iable for funding the above-mentioned costs only i f there 
exists a contract between the fac i l i t y and the Department. In the absence of such 
a contract , there is no l iab i l i t y on the part of the Department and the question of 
whether the Department has any enforcement powers over the f ac i l i t y has no 
bearing on the l i ab i l i t y issue. See Op. At t ' y Gen . #79-10-12. 

F inal ly , you have asked, "As an agency of state government responsible for 
protect ing the general health and welfare of the c i t izenry of Iowa, do we have any 
enforcement powers over programs for which we have no s tatutory enforcement 
powers?" We w i l l assume that by use of the term "enforcement power" you are 
referr ing to the Department's authority to "pol ice" unlicensed fac i l i t i es or 
programs. The Department of Substance Abuse, l ike any other administrat ive body, 
possesses only such power as is speci f ica l ly conferred, or necessari ly impl ied , in the 
statute creating i t . See Quaker Oats C o . v. Cedar Rapids Human Rights 
Commission, 268 N . W. 2d 862 (Iowa 1978). In the absence of any spec i f i c statutory 
enforcement power, therefore, the Department has no such power unless this 
authority is necessarily to be impl ied . 

As noted above, §12 of House F i l e 821 l imi ts the Department 's inspection 
authority and its power to seek injunctive re l ie f to cases in wh i ch an unlicensed 
fac i l i t y or program is receiv ing state funding. There is no language in §12, or any
where else in Chapter 125, which would "necessarily imp ly " that the Department 
has any similar enforcement authority over fac i l i t ies or programs that are not 
receiv ing state funding. 

In conclusion, Section 12 of H .F . 821 grants enforcement authori ty to the 
Department of Substance Abuse but this authority extends only to fac i l i t i es or 
programs that are receiv ing a direct legislat ive appropriat ion. This amendment 
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does not alter the Department's l icensure mandate of §125.13(1), The Code. The 
pract ica l effect of the amendment, however, is that even though a f ac i l i t y ought to 
be l icensed pursuant to §125.13(1), if it does not receive state funding, the 
Department has no authority to inspect or enjoin its operation. The Department's 
monetary l i ab i l i t y to a fac i l i t y is contingent on the terms of the contract entered 
into between the director and the f ac i l i t y . The Department possesses only such 
enforcement authority as is spec i f ica l ly conferred or necessarily impl ied from the 
provisions of Chapter 125, The Code, as amended. 

Very t ru ly yours, 

2̂ *̂ - 0 /0Un>^\ 
Susan B. Brammer 
Assistant At torney Genera l 



MOTOR VEHICLES; DEALERS AND WHOLESALERS: D e f i n i t i o n of 
motor v e h i c l e d e a l e r under §321.238(12) of the Iowa Code. 
§§321.1(38), 321.238(12), 322.4, 322.5, 322.6, 322.7, 
322.28, 322.29, The Code 1981. A person l i c e n s e d as a 
w h o l e s a l e r under chapter 322 of the Iowa Code can be a 
d e a l e r f o r the purposes of the §321.238(12) exemption from 
i n s p e c t i o n s as long as he or she meets the d e f i n t i o n of 
" d e a l e r " s u p p l i e d by §321.1(38). (Dundis to Rush, S t a t e 
Senator, 11/3/81) #81-11-5(L) 

The Honorable Robert Rush November 3, 1981 
830 H i g l e y B l d g . 
Cedar Rapids, IA 52401 

Dear Senator Rush: 

In a l e t t e r to t h i s o f f i c e , dated June 4, 1981, you 
r e l a t e d the f o l l o w i n g : 

S e c t i o n 321.238(12) exempts d e a l e r s 
l i c e n s e d under Chapter 3 22 from v a r i o u s 
r e g u l a t i o n s r e l a t i n g to motor v e h i c l e 
r e g i s t r a t i o n s . Chapter 322 p r o v i d e s f o r 
l i c e n s e s of both w h o l e s a l e r s and 
i n d i v i d u a l s who s e l l motor v e h i c l e s a t 
r e t a i l . S e c t i o n 321.1(38) d e f i n e s 
d e a l e r as "every person engaged i n the 
b u s i n e s s of buying, s e l l i n g or 
exchanging v e h i c l e s of a type r e q u i r e d 
to be r e g i s t e r e d hereunder and who has 
an e s t a b l i s h e d p l a c e of business f o r 
such purpose i n t h i s s t a t e " . 

You then request an " o p i n i o n as to whether a p e r s o n 
l i c e n s e d as a w h o l e s a l e r under Chapter 322 i s a d e a l e r f o r 
the purposes of s e c t i o n 321.238(12)." We b e l i e v e t h a t 
q u e s t i o n , w i t h c e r t a i n q u a l i f i c a t i o n s , must be answered i n 
the a f f i r m a t i v e . 

That p a r t of §321.238(12), The Code 1981 r e l e v a n t t o 
t h i s o p i n i o n reads as f o l l o w s : 

"12. Every motor v e h i c l e s u b j e c t to 
r e g i s t r a t i o n under the laws of t h i s 
s t a t e , except motor v e h i c l e s r e g i s t e r e d 
under s e c t i o n 321.115, and motorized 
b i c y c l e s , motor v e h i c l e s t r a n s f e r r e d 
under the p r o v i s i o n s of s e c t i o n 321.51 
and 321.52 when f i r s t r e g i s t e r e d i n t h i s 
s t a t e , o t h e r than a r e g i s t r a t i o n to a 
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d e a l e r l i c e n s e d under chapter 322, and 
each time when t r a n s f e r r e d f o r use 
w i t h i n t h i s s t a t e or when r e g i s t r a t i o n 
i s changed from a r e g i s t r a t i o n as p r o 
v i d e d i n s e c t i o n 321.115 to a r e g u l a r 
r e g i s t r a t i o n , other than t r a n s f e r s t o a 
d e a l e r l i c e n s e d under chapter 322, s h a l l 
be i n s p e c t e d a t an a u t h o r i z e d i n s p e c t i o n 
s t a t i o n . . . ." [emphasis added] 

I t should be noted t h a t §321.238(12) s p e c i f i c a l l y 
l i m i t s i t s exemption to d e a l e r s who are l i c e n s e d under 
Chapter 322, The Code 1981. Although i t p r o v i d e s no 
sepe r a t e d e f i n i t i o n f o r the term " d e a l e r " , t h a t c h a p t e r 
does d i s t i n g u i s h between motor v e h i c l e r e t a i l d e a l e r s and 
w h o l e s a l e r s f o r l i c e n s i n g purposes. Each must f u l f i l l 
s p e c i f i c r e quirements, and each r e c e i v e s a s e p e r a t e and 
d i s t i n g u i s h a b l e l i c e n s e . §§322.4, 322-5, 322.6, 322.7, 
322.28, and 322.29, The Code 1981. However, the f a c t 
remains t h a t §321.1(38), the Code 1981 does p r o v i d e the 
d e f i n i t i o n of " d e a l e r " f o r use i n Chapter 321, The Code 
1981. The p r e f a c e to t h a t s e c t i o n s p e c i f i c a l l y s t a t e s : 
"The f o l l o w i n g words and phrases when used i n t h i s c h a p t e r 
s h a l l , f o r the purpose of t h i s chapter, have the :meanings 
r e s p e c t i v e l y a s c r i b e d to them." [emphasis added]. The 
phrase " l i c e n s e d under chapter 322", t h e r e f o r e , imposes a 
r e s t r i c t i o n but cannot be d e f i n i t i o n a l . 

A r e l a t e d q u e s t i o n at t h i s p o i n t i s whether the 
l e g i s l a t u r e intended the §321.1(38) d e f i n i t i o n to p r e v a i l i n 
t h i s p a r t i c u l a r case. However, a s t a t u t e i s s u b j e c t t o 
r u l e s of i n t e r p r e t a t i o n only when found to be ambiguous. 
§4.6, The Code 1981; Iowa N a t i o n a l I n d u s t r i a l Loan Co. v. 
Iowa S t a t e Department of Revenue, 224 NW 2d 437 ( l a . 1974). 
The o n l y time i n t e n t w i l l p r e v a i l over the l i t e r a l import of 
the words used i s when t h a t l e g i s l a t i v e i n t e n t i s m a n i f e s t 
or a l i t e r a l r e a d i n g of the s t a t u t e w i l l l e a d t o absurd 
consequences. Janson v. F u l t o n , 162 NW2d 438 ( l a 1968). 

F i r s t , the s t a t u t o r y wording i n q u e s t i o n does not 
appear to be ambiguous. A c l e a r d e f i n i t i o n of " d e a l e r " i s 
s u p p l i e d by §321.1(38) and t h a t d e f i n i t i o n , i n t u r n , i s 
e x p r e s s l y r e q u i r e d to be used w i t h i n Chapter 321. The o n l y 
o t h e r s p e c i f i c a t i o n i s t h a t a d e a l e r must be l i c e n s e d under 
Chapter 322 of the Code. That l i c e n s i n g can be accomplished 
as a r e t a i l d e a l e r o r a wholesale d e a l e r w i t h i n t h a t 
chapter. Of course, no matter which l i c e n s i n g c a t e g o r y one 
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i s i n , he or she must come w i t h i n the boundaries of the 
§321.1(38) d e f i n i t i o n . For example, a w h o l e s a l e r i s not 
r e q u i r e d under Chapter 322 to have an e s t a b l i s h e d p l a c e of 
bu s i n e s s , but to be exempted under §321.238(12) he or she 
must have one, due to the d e f i n i t i o n a l requirement. 

A c o n t r a r y l e g i s l a t i v e i n t e n t to that of the l i t e r a l 
import of the words has not been made manifest e i t h e r from a 
reading of the s t a t u t e or from a study of i t s l e g i s l a t i v e 
h i s t o r y . L i k e w i s e , there i s nothing to i n d i c a t e t h a t a 
l i t e r a l r e a d i n g of the r e l e v a n t p o r t i o n of §321.238(12) 
would lead to absurd consequences. A l l o w i n g both l i c e n s e d 
r e t a i l d e a l e r s and wholesalers to av o i d i n s p e c t i o n 
requirements when motor v e h i c l e s are t r a n s f e r r e d to them 
does not appear i l l o g i c a l s i n c e there i s no apparent reason 
why r e t a i l d e a l e r s should be excepted from i n s p e c t i o n 
procedures, while w h o l e s a l e r s should not. A motor v e h i c l e 
must always be i n s p e c t e d before being s o l d to an i n d i v i d u a l 
f o r a c t u a l road use. Th i s would seem to be the main concern 
of t h i s s t a t e ' s i n s p e c t i o n law. Indeed, §321.238(12) s t a t e s 
motor v e h i c l e s are s u b j e c t to i n s p e c t i o n when " f i r s t 
r e g i s t e r e d i n t h i s s t a t e ~. ~. ~. and each time wFTen 
t r a n s f e r r e d f o r use w i t h i n t h i s s t a t e . . ."[emphasis 
added]. 

I t i s t h e r e f o r e our Opinion t h a t a person l i c e n s e d as a 
who l e s a l e r under Chapter 322 can be a d e a l e r f o r the 
purposes of the §321.238(12) exemption from i n s p e c t i o n as 
long as he or she meets the d e f i n i t i o n of " d e a l e r " s u p p l i e d 
by §321.1(38), The Code 1981. 

S i n c e r e l y , 

STEPHEN P. DUNDIS 
A s s i s t a n t A t t o r n e y General 

9 



NOTARY PUBLIC• Disc r e t i o n accorded notaries public i n e x e r c i s i n g 
t h e i r powers. §§77.1, 77.11, The Code.. A notary p u b l i c may decline 
the exercise of n o t a r i a l services. Treasonable d i s c r e t i o n i s allowed 
i n the exercise of powers and duties of notaries p u b l i c . (Swanson to 
Angrick, C i t i z e n s ' Aid, 11/3/81) #81-11-4(L) 

Mr. William P. Angrick II November 3, 19 81 
Ci t i z e n s ' Aid/Ombudsman 
Ci t i z e n s ' A i d O f f i c e 
Capitol Complex 
Des Moines, Iowa 50319 

Re: Your F i l e No. 81-558 

Dear Mr. Angrick: 

Reference i s made to your request f o r an opinion from 
th i s o f f i c e concerning the d i s c r e t i o n accorded to an i n d i v i d u a l 
-who-—i-s—in-vested—with—the—powers^-and—authori-ty—of—notar-y—pub-l-i-c -
under Chapter 77, Code of Iowa, as revised. 

You request an opinion of the Attorney General on the 
following questions: 

1. May an i n d i v i d u a l decline the exercise of n o t a r i a l 
services when presented with appropriate i d e n t i f i c a t i o n and 
circumstances are otherwise i n compliance with the requirements 
of The Code? 

2. May an i n d i v i d u a l employed by a pr i v a t e i n s t i t u t i o n 
or establishment condition the exercise of n o t a r i a l s e r v i c e s 
on the requirement that the person served be a customer or 
c l i e n t of the establishment? 

The powers and duties of notaries p u b l i c i n Iowa are 
set out i n Chapter 77, Code, 1981. The secretary of state 
i s responsible for appointments and may at any time revoke 
such appointment. Section 77.1, Code, 1981. 

The question of d i s c r e t i o n accorded notaries p u b l i c i n 
exercising t h e i r powers when presented with appropriate 
i d e n t i f i c a t i o n by a person desirous of u t i l i z i n g t h e i r 
services has not been d i r e c t l y considered by the General 
Assembly i n the enactment of Chapter 77. Neither has i t 
been d i r e c t l y presented to or decided by the Iowa Supreme 
Court. 
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Nothing i n the language of Chapter 77 would require a 
notary public to exercise his or her powers i n every case 
where the notary was presented with appropriate i d e n t i f i c a t i o n 
by a person wishing to u t i l i z e the services of such notary. 

Only three grounds fo r removal from o f f i c e by the 
secretary of state are set out as c o n s t i t u t i n g improper acts 
as notary public. These grounds are as follows: 

1. exercising the duties of his or her o f f i c e a f t e r 
the expiration of his or her commission; or 

2. when otherwise d i s q u a l i f i e d ; or 

3. appending hi s or her o f f i c i a l signature to documents 
when the p a r t i e s have not appeared before him or her. 
Section 77.11, Code, 1981. 

Commission of any of the above acts also renders a 
notary p u b l i c subject to prosecution for a simple misdemeanor. 
Id. - • = 

Refusal by notaries public i n a given s i t u a t i o n to 
exercise the powers conferred upon them by statute does not 
subject them to removal from o f f i c e or render them g u i l t y of 
a misdemeanor. 

With respect to c i v i l l i a b i l i t y , the Iowa Supreme Court 
has held that the l i a b i l i t y of a notary p u b l i c i s not that 
of an insurer, and, i f he or she i s to be held l i a b l e , i t 
must be on the ground of negligence, w i l l f u l misconduct, or 
corruption, which r e s u l t s proximately i n a pecuniary loss of 
the person claiming injury. Atlas Security Co. v. 0'Donnell, 
232 N.W. 121 (Iowa 1930). 

Based upon the foregoing, we conclude that a notary 
p u b l i c i s not required to exercise the powers conferred by 
statute i n every s i t u t a t i o n i n which he or she i s requested 
to do so. Reasonable d i s c r e t i o n i s allowed. 

Therefore, a notary public may decline the exercise of 
n o t a r i a l services. The notary may also condition the exercise 
of n o t a r i a l services on the requirement that the person 
served by a customer or c l i e n t of the establishment by which 
the notary i s employed. 

i 
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We hope th i s information w i l l be of assistance to you. 
Please do not hesitate to contact us for further information. 

GARY H. SWANSON 
Assis t a n t Attorney General 

GHS/mel 



PUBLIC EMPLOYEES; RETIREMENT AGE. Ch. 70, § 70.2; Ch. 97B, 
§§ 97B.45, 97B.46. The requirement that peace o f f i c e r s and 
f i r e f i g h t e r s cease employment at age s i x t y - f i v e as provided 
i n § 97B.46(3) p r e v a i l s over the veterans preference pro
h i b i t i n g d i s q u a l i f i c a t i o n from employment on account of 
age as provided i n § 70.2. (P o t t o r f f to Hansen, State 
Representative, 11/3/81) #81-11-3(L) 

November 3, 1981 

Honorable Ingwer Hansen 
State Representative 
201 South 8th Ave., E. 
Hartley, Iowa 51346 

Dear Representative Hansen: 

. You have requested an opinion concerning a p o s s i b l e 
c o n f l i c t between statutes a f f e c t i n g the retirement of 
c e r t a i n public employees. You point out that Chapter 70, 
which provides for veterans preference, states: 

70.2 Physical d i s a b i l i t y . The persons 
thus preferred [veterans] s h a l l not be 
d i s q u a l i f i e d from holding any p o s i t i o n 
hereinbefore mentioned on account of age 
or by reason of any ph y s i c a l d i s a b i l i t y , 
provided age or p h y s i c a l d i s a b i l i t y does 
not render such person incompetent to 
perform properly the duties of the p o s i 
t i o n applied f o r . [§70.2, The Code 1981]. 

Chapter 97B, which addresses employees under the Iowa Publ i c 
Employees' Retirement System, concurrently states: 

97B.46 Service a f t e r age s i x t y - f i v e . 
* * * 

3. A member s h a l l not be employed as 
a peace o f f i c e r or as a f i r e f i g h t e r 
a f t e r a t t a i n i n g the age of s i x t y - f i v e . 
[§97B.46(3), The Code 1981]. 



Honorable Tngwer Hansen 
State Representative Page 2 

You s p e c i f i c a l l y inquire which statute p r e v a i l s when a peace 
o f f i c e r or f i r e f i g h t e r , who i s also a veteran, reaches age 
s i x t y - f i v e . 

Your question has been answered by the Iowa Supreme 
Court i n Peters v. Iowa Employment Security Commission, 248 
N.W.2d 92 (Iowa 1976). In Peters, a veteran asserted that 
§ 70.2 barred forced retirement at age s i x t y - f i v e under 
§§ 97B.45 and 97B.46 of the 1973 Code. The Supreme Court 
ruled, however, that under p r i n c i p l e s of statutory construc
t i o n , §§ 97B.45 and 97B.46 p r e v a i l e d over § 70.2. Id. at 96. 

The Court invoked two separate p r i n c i p l e s . F i r s t , when 
a general statute i s i n c o n f l i c t with a s p e c i f i c statute, the 
l a t t e r generally p r e v a i l s whether enacted before or a f t e r the 
general statute. Second, when two statutes are i r r e c o n c i l a b l e , 
the l a t e r statute controls. Under either p r i n c i p l e , the Court 
reasoned, the retirement provisions of Chapter 97B p r e v a i l e d . 
Id. at 96. 

The Peters decision appears to resolve the question you 
pose. Since Peters, Chapter 97B has been amended several times. 
Section 973.46(3), about which you s p e c i f i c a l l y i n q u i r e , was 
added by amendment i n 1979. 1979 Session, 68th G.A., ch. 35, 
§ 4. Subsequent amendments, however, would not a f f e c t the 
a p p l i c a t i o n of the p r i n c i p l e s of statutory construction applied 
by the Court i n the Peters case. 

Accordingly, we advise that the requirement that peace 
o f f i c e r s and f i r e f i g h t e r s cease employment at age s i x t y - f i v e 
as provided i n § 97B.46(3) p r e v a i l s over the veterans preference 
p r o h i b i t i n g d i s q u a l i f i c a t i o n from employment on account of age 
as provided i n § 70.2. 

Sincerely, 

^STL^J^ POTTORFF̂ ^̂ ' 
Assistant Attorney General 

JFP:sh 
I 



NURSES: Disclosure of. information; emergency searches. Sections 
125.2, 125.33, 140.3, and 140.4, The Code 198X. I f a student 
approaches a school nurse seeking advice In seeking an abortion, 
or i f a school nurse becomes aware that a student has a venereal 
disease, i s an a l c o h o l i c , or i s taking a controlled substance, 
the school nurse i s not required by law to inform the student's 
parents of these circumstances. I f a school nurse searches the 
purse of a student who i s unconscious and who appears to have 
taken an overdose of a controlled substance In an attempt to 
determine the substance taken, he/she would generally not be 
l i a b l e f o r the to r t of invasion of privacy. (Norby to I l l e s , 
Board of Nursing, 11/3/81) #81-11-2 (L) 

November 3, 1981 
Ms. Lynne I l l e s 
Executive Director 
Iowa Board of Nursing 
L O C A L 

Dear Ms. I l l e s : ""' ' : " • • = 

You have requested an opinion of the Attorney General 
on_the—f-o.llow-ing-jq-ues.tian.s-: =_ 1 

1. I f a female student comes to a school 
nurse seeking help/advice i n obtain
ing an abortion, does Iowa law re
quire the school nurse to inform the 
student's parents, guardians, etc.? 

2. Is a school nurse who i s aware that a 
student has venereal disease, i s taking 
a controlled substance(s) or i s an 
a l c o h o l i c , required by Iowa law to i n 
form the student's parents, guardians, 
etc. ? 

3. May a school nurse search the purse of 
a student who has attempted suicide to 
determine what c o n t r o l l e d substance(s) 
was taken? 

Inherent i n question no. 3 i s the following s i t u a t i o n : 

A student takes an overdose of a c o n t r o l l e d 
substance(s) i n a suicide attempt. The 
student i s brought to the school nurse un
conscious. In an attempt to determine 
what controlled substance(s) was taken, a 
search of the student's purse was made. 

http://f-o.llow-ing-jq-ues.tian.s-
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In regard to your f i r s t two questions, there does not 
appear to be any general requirement that a nurse disclose 
any information to a student's parents. 

Regarding a student who seeks help i n obtaining an 
abortion, Iowa has no requirement of disclosure. I f d i s 
closure of any type i s required, as some states have attempted, 
t h i s disclosure i s generally required by the physician per
forming the abortion. The U. S. Supreme Court recently upheld 
a statute r e q u i r i n g that notice be given, i f possible, to the 
parents of an unmarried, unemancipated female by the doctor 
performing the abort io n . H. I i . v. Matheson, U.S. , 101 
S.Ct. , 67 L.Ed.2d 388, 49 L.W. 4255 (1981). But regard
less of t h i s holding, Iowa has not enacted a requirement of 
disclosure. 

The general lack of a requirement of disclosure also d i s 
poses of your second question. We do point out, however, that 
a d d i t i o n a l support for nondisclosure i s suggested by Ch. 125 
and Ch. 140, The Code 1981. 

Section 125.33(1) provides that i f a minor seeks or receives 
treatment f o r alcohol or drug abuse at a licensed f a c i l i t y , 
§ 125.2(2), t h i s fact cannot be disclosed without the minor's 
consent. S i m i l a r l y , §§ 140.3 and 140.4 require physicians examin
ing or t r e a t i n g venereal disease to maintain c o n f i d e n t i a l i t y , 
with no exception being applied to minors. Furthermore, § 140.9 
provides that a minor has l e g a l capacity to consent to treatment 
for venereal disease, i n contrast to a minor's general incapacity 
to consent to medical treatment. As noted above, these sections 
do not p e r t a i n to school nurses, but we believe they lend support 
to the conclusion that a school nurse i s not required to make 
these dis c l o s u r e s . 

Your t h i r d question r a i s e s the p o s s i b i l i t y of t o r t l i a b i l i t y 
for invasion of privacy, as i t involves a search made without the 
consent of the student. Individual instances w i l l d i f f e r accord
ing to the f a c t s , but i t appears that generally i n an emergency 
s i t u a t i o n l i a b i l i t y w i l l not a r i s e . A defense to invasion of 
privacy a r i s e s d i s p i t e lack of consent i f : 

1) an emergency makes i t necessary or apparently 
necessary to act to prevent harm before con
sent can be obtained; and 

2) the actor has no reason to believe that consent 
would be denied i f an opportunity to consent 
was possible. 
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Restatement of Torts, Second E d i t i o n , § 892D. This p r i n c i p l e 
would appear to protect a nurse conducting a search as you 
have described. 

Sincerely, 

-̂--.,;;) ''//• c- i £ " v 
STEVEN G. NORBY ' 
Assistant Attorney General 

SGN:sh 



PUBLIC FUNDS: DEPOSITS: Iowa C o n s t . A r t . V I I I , § 3; Chs. 453, 
454, §•§ 4.7, 4.11, 452.10, 453.1, 453.5, 524.103, 534.11(10); 
T i t l e I o f t h e H o u s i n g and Community Development A c t o f 1974, 
P u b l i c Law 93-383. The Iowa Code r e q u i r e s t h a t p u b l i c funds 
must f i r s t be p r o f f e r e d to approved banks e x c e p t where the 
p u b l i c f u n d s a r e t o be d e p o s i t e d n o t more th a n 14 days. Once 
t h e funds a r e d e p o s i t e d , p u b l i c funds n o t needed f o r c u r r e n t y 
o p e r a t i n g e x p e n s e s may be i n v e s t e d p u r s u a n t t o S e c t i o n 
452.10, The Code 1981, so l o n g as s a i d i n v e s t m e n t i s n o t i n 
c o n t r a v e n t i o n o f A r t i c l e V I I I , S e c t i o n 3, the Iowa C o n s t i t u 
t i o n . I n c e r t a i n l i m i t e d i n s t a n c e s , f e d e r a l l e g i s l a t i o n 
p r o v i d i n g f e d e r a l f u n d s may preempt t h i s p r o f f e r r e q u i r e m e n t . 
(Hagen to P r i e b e , S t a t e S e n a t o r , 12/31/81) #81-12-12(L) 

December 31, 1981 

H o n o r a b l e B e r l E. P r i e b e 
S t a t e S e n a t o r 
R. R. 2, Box 145-A 
A l g o n a , Iowa 50511 

D ear S e n a t o r P r i e b e : 

You have r e q u e s t e d t h a t t h i s o f f i c e i s s u e an A t t o r n e y 
" G e n ^ r a l " ' ^ - o ^ i n i b r T ^ o r T c e r n i n g "the "meaning" an'd'_appiili:a~txo"n"~crf ~ — 
§ 453.5, The Code 1981, i n r e l a t i o n t o o t h e r s t a t u t e s and 
A t t o r n e y G e n e r a l ' s o p i n i o n i n t e r p r e t i n g s a i d s t a t u t e . " You a l s o 
i n q u i r e as t o w h e t h e r th e language i n § 453.5 r e q u i r e s a c i t y t o 
make a p r o f f e r t o banks d e s i g n a t e d as d e p o s i t o r i e s by s a i d c i t y 
and r e c e i v e a r e f u s a l o f p r o f f e r as i s a l l o w e d by § 452.10, The 
Code 198.1. T h i s r e q u e s t has been supplemented by an a t t o r n e y f o r 
t h e same c i t y i n w h i c h i t i s i n q u i r e d whether o r not t h e r e i s a 
d i s t i n c t i o n between the d e p o s i t i n g o f funds as c o n t r a s t e d w i t h 
t h e i n v e s t m e n t o f c i t y f u n d s . To b e g i n w i t h S e c t i o n 453.1 
c o n t a i n s c e r t a i n r e q u i r e m e n t s as t o the placement o f p u b l i c 
" d e p o s i t s " and was amended by Senate F i l e 292, S i x t y - n i n t h 
G e n e r a l A ssembly (1981) as f o l l o w s : 

S e c t i o n 1. S e c t i o n 453.1, Code 1981, i s 
amended t o r e a d as f o l l o w s : 

453.1 DEPOSITS IN GENERAL. A l l funds h e l d 
i n t h e hands o f the f o l l o w i n g o f f i c e r s o r 
i n s t i t u t i o n s s h a l l be d e p o s i t e d i n banks 
a s - a r e f i r s t approved by t h e a p p r o p r i a t e 
g o v e r n i n g body as i n d i c a t e d : For the 
t r e a s u r e r o f s t a t e , by t h e e x e c u t i v e c o u n c i l ; 
f o r t h e c o u n t y t r e a s u r e r , r e c o r d e r , a u d i t o r , 
s h e r i f f , feewnship-elerkj c l e r k o f the 
d i s t r i c t c o u r t , and j u d i c i a l m a g i s t r a t e , by 
t h e b o a r d o f s u p e r v i s o r s ; f o r the c i t y 
t r e a s u r e r , by the c i t y c o u n c i l ; f o r t h e 
c o u n t y p u b l i c h o s p i t a l or merged a r e a 
h o s p i t a l , by the b o a r d o f h o s p i t a l t r u s t e e s ; 
f o r a m e m o r i a l h o s p i t a l , by the memorial 
h o s p i t a l commission; f o r a s c h o o l 



H o n o r a b l e B e r l E. P r i e b e 
Page 2 

c o r p o r a t i o n , b y t h e b o a r d o f s c h o o l 
d i r e c t o r s y - p r e v i d e d r hewever fehafe. However, 
t h e t r e a s u r e r o f s t a t e and the t r e a s u r e r o f 
e a c h p o l i t i c a l s u b d i v i s i o n s h a l l i n v e s t a l l 
f u n d s n o t needed f o r c u r r e n t o p e r a t i n g 
e xpenses i n time c e r t i f i c a t e s o f d e p o s i t i n 
banks l i s t e d as a pproved d e p o s i t o r i e s 
p u r s u a n t t o t h i s c h a p t e r o r i n i n v e s t m e n t s 
p e r m i t t e d by s e c t i o n 452.10. The l i s t o f 
p u b l i c d e p o s i t o r i e s and t h e amounts s e v e r a l l y 
d e p o s i t e d t h e r e i n i n t h e d e p o s i t o r i e s s h a l l 
be a m a t t e r o f p u b l i c r e c o r d . The t e r m 
"bank" means a bank o r a p r i v a t e bank, as 
d e f i n e d i n s e c t i o n 524.103. 

S e c t i o n 453.5, The Code 1981 t h e n e s t a b l i s h e s — a p r o c e d u r e 
f o r t h e p l a c e m e n t o f such " d e p o s i t s . " S e c t i o n 453.5 has r e c e n t l y 
been amended by t h e l a s t l e g i s l a t i v e g e n e r a l s e s s i o n and t h e 
a d o p t e d amendment r e a d s as f o l l o w s : 

S e c t i o n 1. S e c t i o n 453.5, The Code 1981, i s 
amended t o r e a d as f o l l o w s : 
453.5 REFUSAL OF DEPOSITS--PROCEDURE. I f 
n e n e - e f t h e d u l y a p p r o v e d banks w i l l n o t 
a c c e p t s a i d t h e d e p o s i t s under the c o n d i t i o n s 
h e r e i n p r e s c r i b e d o r a u t h o r i z e d i n t h i s 
c h a p t e r , s a i d the f u n d s may be d e p o s i t e d , on 
t h e same o r b e t t e r terms as were o f f e r e d t o 
t h e d e p o s i t o r i e s , i n any approved bank o r 

banks c o n v e n i e n t l y l o c a t e d w i t h i n t h e s t a t e . 
I f a g o v e r n m e n t a l u n i t makes i n w r i t i n g t o 

a l l q u a l i f i e d , a pproved d e p o s i t o r i e s a bona 
f i d e p r o f f e r t o d e p o s i t p u b l i c funds e i t h e r 
i n a s a v i n g s a c c o u n t , o r i n a time 
c e r t i f i c a t e o f d e p o s i t , and sueh t h e p r o f f e r 
i s n o t t h e n a c c e p t e d , t h e n and o n l y t h e n may 
sueh t h e g o v e r n m e n t a l u n i t i n v e s t sueh the 
f u n d s so d e c l i n e d , on t h e same o r b e t t e r 
terms as were o f f e r e d t o t h e d e p o s i t o r i e s , i n 
bonds o r o t h e r e v i d e n c e s o f i n d e b t e d n e s s 
i s s u e d , assumed, o r g u a r a n t e e d by the U n i t e d 
S t a t e s o f A m e r i c a o r by any agency o r 
i n s t r u m e n t a l i t y t h e r e o f T - b u f e - t h e s e - p r e v i s i e n -
a h a l l - n e t - a f f e e t - t h e - i n v e s t m e n t - e f - f u n d s - a s 
p r e v i d e d - i n - s e e f c i e n 3 - 4 5 3 T 9 - a n d - 4 S 3 T l 9 . 
However, p u b l i c funds t h a t w i l l n o t be 
d e p o s i t e d o r i n v e s t e d f o r a term o f a t l e a s t 
f i f t e e n days may be i n v e s t e d , w i t h o u t p r i o r 
o T f e r t o an approved d e p o s i t o r y , i n n o t e s , 
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c e r t i f i c a t e s , bonds o r o t h e r d i r e c t 
o b l i g a t i o n s o f the U n i t e d S t a t e s o r 
any o f i t s a g e n c i e s . 

P u b l i e - f tmds-whieh-eannefe-be-de-
p e s i f c e d - f e r - p e r i e d s - e f - a t - l e a s t - n i n e f e y 
d a ys-may-be-invested-in-nefeea ? - e e r f e i -
f i e a f e e s T - b e n d a r - e r - e f e h e r - e b l i g a t i e n s 
e f - t h e - U n i t e d - S t a t e s - e r - a n y - e f - i t s 
ageneie3 7 - a s - p r e v i d e d - i n - s e e f e i e n - 4 S 2 T l 9 . 
I n a d d i t i o n t o the i n v e s t m e n t s h e r e i n 
a u t h o r i z e d , the t r e a s u r e r o f s t a t e may 
i n v e s t i n any o f the i n v e s t m e n t s a u t h 
o r i z e d f o r the Iowa p u b l i c employees' 
r e t i r e m e n t system i n s e c t i o n 97B.7, 
s u b s e c t i o n 2, p a r a g r a p h "b" e x c e p t t h a t 
i n v e s t m e n t i n common s t o c k s s h a l l n o t be 
p e r m i t t e d . T h i s s e c t i o n does n o t a f f e c t 
t h e i n v e s t m e n t o f funds as p r o v i d e d i n 
s e c t i o n s 453.9 and 453.10. 

On t h e i r f a c e , t h e s e two p r o v i s i o n s p r o m u l g a t e a p r i o r 
t e n d e r c o n c e p t o f p u b l i c d e p o s i t s . " A l l funds h e l d i n the 
h a n d s " o f t h e p u b l i c o f f i c i a l s enumerated i n § 453.1, The Code 
-1-9 8 1 — a r e — t o —b e -dep o s i t e d — i n - ' 'approved" b a-nk-s-; The—term— ub ank— 1— 
i s d e f i n e d i n § 524.103, The Code 1981. 

I n the e v e n t o f a r e f u s a l o f a t e n d e r o f s a i d d e p o s i t s 
by t h e l o c a l g o v e r n m e n t a l e n t i t y , S e c t i o n 453.5, The Code 1981, 
t h e funds must be p r o f f e r e d t o o t h e r c o n v e n i e n t l y l o c a t e d 
b a n k s . I f t h e y r e f u s e , the governmental u n i t may d e p o s i t t h e 
f u n d s i n bonds o r o t h e r e v i d e n c e s issued., assumed o r g u a r a n t e e d 
by t h e U n i t e d S t a t e s o f A m e r i c a o r i t s a g e n c i e s o r i n s t r u m e n t a l i 
t i e s . S h o r t t e r m i n v e s t m e n t s o f l e s s t h a n 15 days may be p l a c e d 
i n n o t e s , c e r t i f i c a t e s , bonds, o r o t h e r d i r e c t o b l i g a t i o n s o f 
t h e U n i t e d S t a t e s o r any o f i t s a g e n c i e s . 

However, t h e r e a r e o t h e r s t a t u t e s w h i c h p r o v i d e f o r " i n v e s t 
ment" o f p u b l i c f u n d s as opposed t o the " d e p o s i t " o f s a i d f u n d s . 
S e c t i o n 453.1 r e c o g n i z e s t h i s d i s t i n c t i o n by p e r m i t t i n g 
" i n v e s t m e n t " o f funds n o t needed f o r c u r r e n t o p e r a t i n g expenses 
o r d e p o s i t p u r s u a n t t o § 452.10, The Code 1981, w h i c h s t a t e s : 

C u s t o d y o f p u b l i c f u n d s - - i n v e s t m e n t o f 
d e p o s i t . The t r e a s u r e r o f s t a t e and the 
t r e a s u r e r o f each p o l i t i c a l s u b d i v i s i o n s h a l l 
a t a l l t i m e s keep a l l funds coming i n t o t h e i r 
p o s s e s s i o n as p u b l i c money, i n a v a u l t o r 
s a f e , t o be p r o v i d e d f o r t h a t p u r p o s e , o r i n 
some bank l e g a l l y d e s i g n a t e d as a d e p o s i t o r y 
f o r s u c h f u n d s . However, the t r e a s u r e r o f 
s t a t e and t h e t r e a s u r e r o f each p o l i t i c a l 
s u b d i v i s i o n s h a l l i n v e s t , u n l e s s o t h e r w i s e 
p r o v i d e d , any o f the p u b l i c funds n o t 
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c u r r e n t l y needed f o r o p e r a t i n g expenses i n 
n o t e s , c e r t i f i c a t e s , bonds, o r o t h e r 
e v i d e n c e s o f i n d e b t e d n e s s w h i c h a r e 
o b l i g a t i o n s o f o r g u a r a n t e e d by the U n i t e d 
S t a t e s o f A m e r i c a o r any o f i t s a g e n c i e s ; o r 
make t i m e d e p o s i t s o f such funds i n banks as 
p r o v i d e d i n c h a p t e r 453 and r e c e i v e time 
c e r t i f i c a t e s o f d e p o s i t t h e r e f o r ; o r i n 
s a v i n g s a c c o u n t s i n banks. The t r e a s u r e r o f 
s t a t e may i n v e s t any o f t h e funds i n h i s 
c u s t o d y i n any o f t h e i n v e s t m e n t s a u t h o r i z e d 
f o r t h e Iowa p u b l i c employees' r e t i r e m e n t 
s y s t e m i n s e c t i o n 97B.7, s u b s e c t i o n 2, 
p a r a g r a p h "b" e x c e p t t h a t i n v e s t m e n t i n 
common s t o c k s s h a l l n o t be p e r m i t t e d . 

S e c t i o n 5 3 4 . 1 1 ( 1 0 ) , The Code 1981, r e f e r s t o i n v e s t m e n t s i n 
s a v i n g s and l o a n s and s t a t e s : 

S h a r e a c c o u n t s as l e g a l i n v e s t m e n t s . 
A d m i n i s t r a t o r s , e x e c u t o r s , c u s t o d i a n s , 
g u a r d i a n s , t r u s t e e s , and o t h e r f i d u c i a r i e s o f 
e v e r y k i n d and n a t u r e , i n s u r a n c e companies, 
b u s i n e s s and m a n u f a c t u r i n g companies, banks, 
c r e d i t u n i o n s and a l l o t h e r t y p e s o f 
f i n a n c i a l i n s t i t u t i o n s , c h a r i t a b l e , 
e d u c a t i o n a l , eleemosynary and . p u b l i c 
c o r p o r a t i o n s and b o d i e s , and p u b l i c o f f i c i a l s 
h e r e b y a r e s p e c i f i c a l l y a u t h o r i z e d and 
empowered t o i n v e s t funds h e l d by them, 
w i t h o u t any o r d e r o f any c o u r t i n s h a r e 
a c c o u n t o f i n s u r e d s a v i n g s a s s o c i a t i o n s w h i c h 
a r e u n d e r s t a t e s u p e r v i s i o n , and i n a c c o u n t s 
o f f e d e r a l s a v i n g s and l o a n a s s o c i a t i o n s 
o r g a n i z e d under t h e laws o f the U n i t e d S t a t e s 
and u n d e r f e d e r a l s u p e r v i s i o n , and such 
i n v e s t m e n t s h a l l be deemed and h e l d t o be 
l e g a l i n v e s t m e n t s f o r such f u n d s . 

The p r o v i s i o n s o f t h i s s e c t i o n a r e supplemen
t a l t o any and a l l o t h e r laws r e l a t i n g t o and 
d e c l a r i n g what s h a l l be l e g a l i n v e s t m e n t s f o r 
t h e p e r s o n s , c o r p o r a t i o n s , o r g a n i z a t i o n s , and 
o f f i c i a l s r e f e r r e d t o i n t h i s s e c t i o n and t h e 
laws r e l a t i n g to the d e p o s i t o f s e c u r i t i e s 
and t h e making and f i l i n g o f bonds f o r any 
p u r p o s e . [Emphasis s u p p l i e d . ] 
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S e c t i o n 534.11(10) c o n t e m p l a t e s i n v e s t m e n t i n " s h a r e 
a c c o u n t s " i n i n s u r e d s t a t e s a v i n g s and l o a n a s s o c i a t i o n s and 
a c c o u n t s i n f e d e r a l s a v i n g s and l o a n s . T h i s s e c t i o n , however, 
e x p r e s s l y d e c l a r e s t h a t t h i s p r o v i s i o n i s s u p p l e m e n t a l and 
p r o v i d e s s p e c i f i c a u t h o r i z a t i o n f o r such a c t i v i t y by s t a t e s a v i n g 
and l o a n a s s o c i a t i o n s and t h e c i t y t r e a s u r e r i n t h e event Ch. 
453 i s amended o r r e p e a l e d . W i t h the r e c e n t amendment o f 
§§ 453.1 and 453,5 b e i n g subsequent t o and more s p e c i f i c t h a n 
l e g i s l a t i o n , s u c h as § 534.11(10), we must c o n c l u d e t h a t the l e g i s 
l a t i v e i n t e n t i s t h a t the d e p o s i t s must i n i t i a l l y be p r o f f e r e d 
t o the a p p r o p r i a t e banks p r i o r t o any i n v e s t m e n t i n bonds o r o t h e r 
e v i d e n c e s o f i n d e b t e d n e s s by t h e U n i t e d S t a t e s or i t s a g e n c i e s 
o r i n s t r u m e n t a l i t i e s p u r s u a n t t o S e c t i o n 453.5. See §§ 4.7 and 
4.11, The Code 1981. 

I t i s i m p o r t a n t t o n o t e t h a t an o p i n i o n o f t h i s o f f i c e , 
1972 Op. A t t ' y Gen. 769 c o n c l u d e d t h a t f e d e r a l s a v i n g s and l o a n s 
were i n s t r u m e n t a l i t i e s and a g e n c i e s o f the U n i t e d S t a t e s . 
W h i l e we c o n c u r t h a t f e d e r a l s a v i n g s and l o a n s may be, i n c e r t a i n 
i n s t a n c e s and a c t i v i t i e s , be " i n s t r u m e n t a l i t i e s " , t h i s 
- i n t e r p r e t a ~ t i o n ~ ~ h a s — b e e n ^ m o o t e d — b y — t h e - v a r i o u s — a m e n d m e n t s — t o — t h e 
r e l e v a n t s t a t u t e s d e l e t i n g the word " i n s t r u m e n t a l i t i e s " , e x c e p t 
f o r § 453.5, The Code 1981 w h i c h a l l o w s placement o f p u b l i c 
moneys i n U n i t e d S t a t e s i n s t r u m e n t a l i t i e s . 

F u r t h e r , a subsequent 1977 o p i n i o n a p p a r e n t l y r e v e r s e d t h e 
1972 o p i n i o n r a i s i n g s e r i o u s i s s u e s y e t t o be l e g i s l a t i v e l y a d d r e s s e d . 
See §524.12, The Code 1981 and 1977 Op. A t t ' y Gen. 152. Such 
p u b l i c f u n d s a r e n o t c o v e r e d by t h e s t a t e s i n k i n g f u n d . See 
Ch. 454, The Code 1981. 

I n any e v e n t , d e p o s i t o r i n v e s t m e n t o f s a i d p u b l i c f u n d s 
i n bonds o r e v i d e n c e s o f i n d e b t e d n e s s can o n l y o c c u r a f t e r an 
i n i t i a l p r o f f e r t o "banks" has been made and r e j e c t e d p u r s u a n t 
t o S e c t i o n 453.5, e x c e p t where t h e p u b l i c funds a r e h o t t o be 
d e p o s i t e d f o r more t h a n 14 days. Once the funds a r e d e p o s i t e d , 
S e c t i o n 452.10 may be employed f o r funds n o t needed f o r c u r r e n t 
o p e r a t i n g e x p e n s e s . 

F i n a l l y , we w o u l d n o t e t h a t t h i s p r e f e r e n c e may be preempted 
b y f e d e r a l l e g i s l a t i o n and r e g u l a t i o n s i n s p e c i f i c i n s t a n c e s 
r e l a t i n g t o f e d e r a l moneys o r g r a n t s . F o r example, T i t l e I o f 
t h e H o u s i n g and Community Development A c t o f 1974, P u b l i c Law 
93-383 and 24 C.F.R. 570.513 p r o v i d e s t h a t p u b l i c e n t i t i e s 
r e c e i v i n g f e d e r a l moneys may d e p o s i t o r i n v e s t f u n d s i n 
b o t h banks and s a v i n g s and l o a n a s s o c i a t i o n s i n s t i t u t i o n s 
v i a l e t t e r s o f c r e d i t t o be u t i l i z e d i n r e h a b i l i t a t i o n p r o j e c t s . 
C o n s e q u e n t l y , i f t h e r e i s u n d e r l y i n g f e d e r a l l e g i s l a t i o n 
p r e e m p t i n g s t a t e l a w a l l o w i n g p u b l i c e n t i t i e s to p l a c e , funds 
i n v a r i o u s i n s t i t u t i o n s , § 453.5 w o u l d be o f no e f f e c t . 
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V e r y t r u l y y o u r s , 

HOWARD 0. HAGEN 
A s s i s t a n t A t t o r n e y G e n e r a l 

HOH:sh 



COUNTIES; REAL PROPERTY; SUBDIVISION PLATTING. §§ 409.9, 
409.12, The Code 1981. C h a p t e r 409 o f t h e Code r e q u i r e s 
t h a t an a b s t r a c t o f t i t l e accompanying a s u b d i v i s i o n p l a t be 
f i l e d w i t h the c o u n t y r e c o r d e r , however, the a b s t r a c t need 
n o t be e n t e r e d o f r e c o r d . (Ovrom t o G l a s e r , Delaware County 
A t t o r n e y , 12/30/81) #81-12-11(L) 

December 30, 1981 

Mr. R o b e r t J . G l a s e r 
Delaware County A t t o r n e y 
M a n c h e s t e r , Iowa 52057 

Dear Mr. G l a s e r : 

You r e q u e s t e d an o p i n i o n whether C h a p t e r 409 o f t h e 
Code o f Iowa r e q u i r e s an a b s t r a c t o f t i t l e t o a s u b d i v i s i o n 
t o be f i l e d i n t h e o f f i c e o f t h e county r e c o r d e r . I t i s 
our o p i n i o n t h a t S e c t i o n 409.9 o f the Code~~requires t h a t 
t h e a b s t r a c t accompanying a s u b d i v i s i o n p l a t be k e p t on 
f i l e i n t h e c o u n t y r e c o r d e r ' s o f f i c e . The a b s t r a c t does 
n o t need t o be r e c o r d e d . 

P r i o r t o 1949 S e c t i o n 409.9 r e q u i r e d t h a t s u b d i v i s i o n 
p l a t s "have a t t a c h e d t h e r e t o a complete a b s t r a c t o f t i t l e " , 
and S e c t i o n 409.12 r e q u i r e d t h a t the a b s t r a c t o f t i t l e "be 
e n t e r e d o f r e c o r d . . . i n t h e o f f i c e o f t h e c o u n t y 
r e c o r d e r " . See 1949 S e s s i o n , 5 3 r d G.A., ch. 181, §§ 1, 2. 
I n 1949 t h e L e g i s l a t u r e amended S e c t i o n 409.9 t o r e q u i r e 
o n l y t h a t t h e p l a t "be accompanied by" an a b s t r a c t o f 
t i t l e , and dropped t h e r e q u i r e m e n t i n S e c t i o n 409.12 t h a t an 
a b s t r a c t be " e n t e r e d o f r e c o r d " i n t h e c o u n t y r e c o r d e r ' s 
o f f i c e . I d . A l t h o u g h i t i s n o t e x p l i c i t , t h e p r e s e n t 
r e q u i r e m e n t t h a t the p l a t be "accompanied by" an a b s t r a c t o f 
t i t l e appears t o r e q u i r e t h e a b s t r a c t o f t i t l e t o be k e p t i n 
t h e c o u n t y r e c o r d e r ' s o f f i c e , a l t h o u g h t h e y need n o t be 
" e n t e r e d o f r e c o r d " , as was r e q u i r e d p r i o r t o 1949. A c c o r d , 
M a r s h a l l ' s Iowa T i t l e O p i n i o n s and S t a n d a r d s , S e c t i o n 1 4 . 1 ( D ) , 
p. 315 (2nd e d i t . , 1978). O t h e r w i s e t h e r e w o u l d n o t be much 
purpose i n r e q u i r i n g t h e a b s t r a c t o f t i t l e t o accompany t h e 
s u b d i v i s i o n p l a t . 

Y o ur l e t t e r r e f e r r e d t o a November 4, 1981, l e t t e r 
f r o m A s s i s t a n t A t t o r n e y G e n e r a l Robert E w a l d w h i c h s t a t e d 
t h a t S e c t i o n 409.12 o f t h e Code d i d n o t r e q u i r e t h a t an 
a b s t r a c t be f i l e d w i t h t h e c o u n t y r e c o r d e r . Mr. Ewald 
more p r o p e r l y s h o u l d have used th e word " r e c o r d e d " i n s t e a d 
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o f t h e word " f i l e d " , and you a r e i n agreement t h a t Sec
t i o n 409.12 does n o t r e q u i r e t h e a b s t r a c t t o be r e c o r d e d . 
We a r e s o r r y i f t h i s c a u s ed y o u or t h e county r e c o r d e r 
c o n f u s i o n . 

E0:dy 

c c : J o a n Sheppard 
Delaware County R e c o r d e r 
M a n c h e s t e r , Iowa 52057 
Tom Jenk 
320 F i r s t Avenue E a s t 
D y s e r v i l l e , Iowa 52040 

S i n c e r e l y , 

ELIZA OVROM 
A s s i s t a n t A t t o r n e y G e n e r a l 



COUNTIES AND COUNTY OFFICERS: CHIEF DEPUTY SHERIFF: TERMINATION. 
A c t s 1981, Senate F i l e 130, §§ 3 2 0 ( 4 ) , 6 5 1 ( 7 ) , 9 0 2 ( 2 ) , §§ 341A.7, 
341A.12, The Code 1981. A c h i e f deputy s h e r i f f may be t e r m i n a t e d 
p u r s u a n t t o §§ 651(7) and 902(2) o f 1981 A c t s , Senate F i l e 130. 
Such t e r m i n a t i o n i s n o t made p u r s u a n t t o § 320(4) o f s a i d A c t . 
C o n s t i t u t i o n a l due p r o c e s s does n o t r e q u i r e n o t i c e and an 
o p p o r t u n i t y f o r a h e a r i n g i n c o n j u n c t i o n w i t h the t e r m i n a t i o n 
o f a c h i e f deputy s h e r i f f u n l e s s the t e r m i n a t i o n i s ba s e d on 
a l l e g a t i o n s o f d i s h o n e s t y , immoral, or i l l e g a l c o n d u c t t h a t c a l l 
i n t o q u e s t i o n t h e t e r m i n a t e d employee's h o n e s t y , r e p u t a t i o n , o r 
good name. ( F o r t n e y t o M u l l i n s , S t a t e R e p r e s e n t a t i v e , 12/30/81) 
#81-12-10(L) 

December 30, 1981 
Honorable Sue M u l l i n s 
S t a t e R e p r e s e n t a t i v e 
P r a i r i e F l a t Farms 
C o r w i t h , Iowa 50430 

Dear R e p r e s e n t a t i v e M u l l i n s : 

You-have—r e quested_an_op i n i o n _ o f _ t h e _ A t t o r n e y G e n e r a l 
r e g a r d i n g the a p p r o p r i a t e p r o c e d u r e f o r t e r m i n a t i n g t h e 
appointment o f a c h i e f deputy s h e r i f f . We a r e o f t h e 
o p i n i o n t h a t a c h i e f deputy s h e r i f f may be t e r m i n a t e d p u r s u a n t 
t o §§ 651(7) and 902(2) o f 1981 A c t s , Senate F i l e 130. Such 
t e r m i n a t i o n i s n o t made p u r s u a n t t o § 320(4) o f s a i d A c t . 
C o n s t i t u t i o n a l due p r o c e s s does n o t r e q u i r e n o t i c e and an 
o p p o r t u n i t y f o r a h e a r i n g i n c o n j u n c t i o n w i t h t h e t e r m i n a t i o n 
o f a c h i e f deputy s h e r i f f u n l e s s t h e t e r m i n a t i o n i s b a s e d on 
a l l e g a t i o n s o f d i s h o n e s t y , i m m o r a l , o r i l l e g a l c o n d u c t t h a t 
c a l l i n t o q u e s t i o n t h e t e r m i n a t e d employee's h o n e s t y , r e p u t a 
t i o n , o r good name. 

I . STATUTORY ANALYSIS 

Senate F i l e 130, § 651(7) p r o v i d e s t h a t " s u b j e c t t o 
t h e r e q u i r e m e n t s o f c h a p t e r 341A a n d . s e c t i o n 902 o f t h i s A c t , 

Your i n q u i r y i s p r e m i s e d on the a s s u m p t i o n t h a t t h e i n d i v i d u a l 
i n q u e s t i o n was n o t " s e r v i n g w i t h permanent r a n k " w i t h i n the 
meaning o f § 341A.7, The Code 1981 a t the time o f h i s a p p o i n t 
ment as c h i e f deputy. As such, t h i s p e r s o n p o s s e s s e s no s t a n d 
i n g w i t h i n t h e " c l a s s i f i e d c i v i l s e r v i c e " and c o n s e q u e n t l y i s 
a c c o r d e d no c i v i l s e r v i c e p r o t e c t i o n s w i t h i n C h a p t e r 341A. We 
no t e t h a t t h i s a s s u m p t i o n remains c o n s t a n t t h r o u g h o u t t h e o p i n i o n . 
I f a c h i e f deputy had been p r e v i o u s l y " s e r v i n g w i t h permanent 
r a n k , " a s i t u a t i o n w i t h w h i c h we a r e not p r e s e n t e d , t h e outcome 
c o u l d be s i g n i f i c a n t l y a l t e r e d . 
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th e s h e r i f f may a p p o i n t and remove d e p u t i e s , a s s i s t a n t s and 
c l e r k s . " The o n l y l i m i t a t i o n s w h i c h e i t h e r C h a p t e r 341A o r 
§ 902 p l a c e on the remo v a l o f a c h i e f deputy c a n, a t b e s t , 
be d e s c r i b e d as m i n i m a l . 

S e c t i o n 341A.12 a c c o r d s s i g n i f i c a n t p r o c e d u r a l p r o 
t e c t i o n s p r i o r t o t h e r e m o v a l , demotion o r s u s p e n s i o n o f a 
deputy, i n c l u d i n g n o t i c e and a h e a r i n g . Any a d v e r s e a c t i o n 
must be based on cause. However, such p r o t e c t i o n s a r e o n l y 
a c c o r d e d t o d e p u t i e s who are i n t h e " c l a s s i f i e d c i v i l s e r v i c e . 
A c h i e f deputy i s n o t a member o f the " c l a s s i f i e d c i v i l 
s e r v i c e . " § 341A.7. There i s a c l e a r l e g i s l a t i v e i n t e n t t o 
c o n f e r p r o c e d u r a l p r o t e c t i o n s on deputy s h e r i f f s , b u t n o t on 
c h i e f d e p u t i e s . 

The o n l y r e q u i r e m e n t w h i c h i s imposed by Senate F i l e 
130, § 902, i s t h a t the s h e r i f f r e v o k e the d e p u t y ' s a p p o i n t 
ment i n w r i t i n g , such w r i t i n g t o be f i l e d i n t h e a u d i t o r ' s 
o f f i c e . S e c t i o n 902 does n o t impose r e q u i r e m e n t s o f n o t i c e 
o f t h e cause f o r t e r m i n a t i o n o r a h e a r i n g t o r e v i e w t h e m e r i t s 
o f the s h e r i f f ' s a c t i o n . Such r e q u i r e m e n t s a r e imposed by 
§ 341A.12, b u t as d i s c u s s e d above, t h e s e r e q u i r e m e n t s a r e 
i n a p p l i c a b l e t o t h e p o s i t i o n o f c h i e f deputy. 

We a r e n o t u n m i n d f u l t h a t t h e r e i s an argument t h a t 
t h e r e m o v a l o f a c h i e f deputy i s governed by Senate F i l e 130, 
§ 320(4) w h i c h p r o v i d e s : 

E x c e p t as o t h e r w i s e p r o v i d e d by s t a t e 
law, a p e r s o n a p p o i n t e d to a c o u n t y 
o f f i c e may be removed by the o f f i c e r o r 
body making the appointment, b u t t h e r e 
moval s h a l l be by w r i t t e n o r d e r . The 
o r d e r s h a l l g i v e the r e a s o n s and be f i l e d 
i n t h e o f f i c e o f the a u d i t o r , and a copy 
s h a l l be s e n t by c e r t i f i e d m a i l t o t h e 
p e r s o n removed who, upon r e q u e s t f i l e d 
w i t h the a u d i t o r w i t h i n t h i r t y days o f t h e 
date o f m a i l i n g the copy, s h a l l be 
g r a n t e d a p u b l i c h e a r i n g b e f o r e t h e b o a r d 
on a l l i s s u e s c o n n e c t e d w i t h the r e m o v a l . 
The h e a r i n g s h a l l be h e l d w i t h i n t h i r t y 
days o f the dat e the r e q u e s t i s f i l e d , 
u n l e s s t h e p e r s o n removed r e q u e s t s a l a t e r 
d a t e . [Emphasis s u p p l i e d . ] 

We a r e u n a b l e t o c o n c l u d e , however, t h a t § 320(4) i s 
a p p l i c a b l e t o c h i e f d e p u t i e s . I n i t i a l l y , s t a t e l a w does make 
o t h e r e x p r e s s p r o v i s i o n s f o r the r e m o v a l o f s h e r i f f ' s d e p u t i e s 
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i . e . , § 341A.12, The Code 1981 and Senate F i l e 130, 
§§ 651(7) and 902. Second, Senate F i l e 130, § 651(7) 
w h i c h a u t h o r i z e s t h e s h e r i f f t o remove d e p u t i e s i s e x p r e s s l y 
s u b j e c t t o the terms o f Chapter 341A and § 902. I t does 
n o t s u b j e c t t he s h e r i f f ' s a u t h o r i t y t o the p r o v i s i o n s o f 
§ 3 2 0 ( 4 ) . T h i r d , § 320(4) i s a g e n e r a l s t a t u t e w h i c h i s 
a p p l i c a b l e t o a l l county o f f i c e r s . I n c o n t r a s t , § 902 i s 
a p p l i c a b l e o n l y t o the d e p u t i e s and a s s i s t a n t s o f enumerated 
e l e c t e d o f f i c i a l s . As such, § 902 would c o n t r o l i n the 
event o f a c o n f l i c t between §§ 320(4) and 902. Indeed, 
§ 341A.12 i s an even more s p e c i f i c and narrow s t a t u t e d e a l 
i n g o n l y w i t h d e p u t i e s a p p o i n t e d by the s h e r i f f . 

F o r t h e f o r e g o i n g r e a s o n s , we c o n c l u d e t h a t t he 
t e r m i n a t i o n o f a c h i e f deputy s h e r i f f i s g o v e r n e d by the 
p r o v i s i o n s o f Senate F i l e 130, §§ 651(7) and 9 0 2 ( 2 ) . Such 
t e r m i n a t i o n i s n o t c o n t r o l l e d by § 3 2 0 ( 4 ) . 

I I . CONSTITUTIONAL ANALYSIS 

Y O U - have—al-s-o-~inqu-i-red - r e g a r d i n g - the _ e o n s i . i t u t a o x _ a l 
due p r o c e s s i m p l i c a t i o n s a t t e n d a n t - t o the r e m o v a l o f a c h i e f 
d e p uty s h e r i f f . As we a r e a d v e r s e t o engage i n any s o r t o f 
f a c t - f i n d i n g w i t h r e g a r d t o a genuine l e g a l c o n f l i c t , we cannot 
a p p r o p r i a t e l y pass upon the r e a s o n s p r e c i p i t a t i n g any p a r t i c u l a r 
c h i e f deputy's t e r m i n a t i o n . We n o t e t h a t t he f a c t s you p r e s e n t 
i n d i c a t e t h a t the c e r t i f i c a t e o f r e v o c a t i o n f i l e d w i t h t h e 
a u d i t o r d i d n o t c o n t a i n any s p e c i f i c r e a s o n s f o r t h e t e r m i n a 
t i o n . W h i l e we a r e u n a b l e t o a s c e r t a i n w h e t her a p a r t i c u l a r 
t e r m i n a t i o n d i d i n f a c t comport w i t h due p r o c e s s , we a r e a b l e 
t o p r o v i d e g u i d e l i n e s a g a i n s t w h i c h a p a r t i c u l a r s e t o f f a c t s 
can be weighed. 

The l e a d i n g Iowa Supreme C o u r t d e c i s i o n i n t h i s a r e a i s 
b o t h r e c e n t and c l o s e l y on p o i n t . Anderson v. Low Rent H o u s i n g 
Comm'n., e t c . , 304 N.W.2d 239 (Iowa 1981) i n v o l v e d t he f i r i n g 
o f a s e c r e t a r y i n a m u n i c i p a l department. As i n t h e case o f a 
c h i e f deputy s h e r i f f , Anderson was an employee a t w i l l and had 
no s t a t u t o r y o r c o n t r a c t u a l r i g h t s t o due p r o c e s s . I d . a t 243. 
As i n the case you r a i s e , Anderson was g i v e n a w r i t t e n t e r m i n a 
t i o n , however, u n l i k e the case o f the c h i e f d e p u t y , Anderson's 
n o t i c e i n f o r m e d h e r o f the r e a s o n s f o r t he d i s c h a r g e . S u f f i c e 
i t t o say t h a t the r e a s o n s g i v e n f o r Anderson's d i s c h a r g e c o u l d 
i n no way be c o n s t r u e d as t o i n v o l v e a l l e g a t i o n s o f d i s h o n e s t y , 
i m m o r a l , o r i l l e g a l conduct t h a t c a l l i n t o q u e s t i o n t he t e r m i n a t e d 
employee's h o n e s t y , r e p u t a t i o n , o r good name. I d . a t 244-245. 

R e l y i n g on McDowell v. T e x a s , 465 F.2d 1342, 1345-46 
( 5 t h C i r . 1971), c e r t , d e n i e d , 410 U.S. 943, 93 S.Ct. 1371, 35 
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L.Ed.2d 610 (1973), the Anderson C o u r t s t a t e d t h a t due p r o 
c e s s does n o t a f f o r d a r i g h t t o p u b l i c employment, but i t 
does a f f o r d c e r t a i n c o n s t i t u t i o n a l r i g h t s i n r e l a t i o n t o 
such employment. The C o u r t was u n w i l l i n g t o s t a t e t h a t 
due p r o c e s s c o n s i d e r a t i o n s a t t a c h e d i n a l l cases o f t e r m i n a 
t i o n o f p u b l i c employment. The range of cases i n w h i c h 
such r i g h t s a t t a c h i s l i m i t e d by the r e a s o n s f o r t h e t e r m i n a 
t i o n and t h e i n j u r y r e s u l t i n g from the d i s c h a r g e . C i t i n g a 
number o f cases from v a r i o u s c o u r t s , the Iowa Supreme C o u r t 
h e l d t h a t a c c u s a t i o n s o f incompetence, i n s u b o r d i n a t i o n , 
h o s t i l i t y t o a u t h o r i t y , and u n p r o f e s s i o n a l or u n e t h i c a l 
c o nduct do n o t v i o l a t e a c o n s t i t u t i o n a l l y p r o t e c t e d l i b e r t y 
i n t e r e s t . A nderson, 304 N.W.2d 239, 244. However, when 
ch a r g e s a r e b r o u g h t a g a i n s t an employee w h i c h m i g h t s e r i o u s l y 
damage s t a n d i n g and a s s o c i a t i o n i n the community o r impose a 
s t i g m a o r o t h e r d i s a b i l i t y t h a t f o r e c l o s e s t h e freedom o f t h e 
employee t o t a k e advantage o f o t h e r employment o p p o r t u n i t i e s , 
a c o n s t i t u t i o n a l l y p r o t e c t e d l i b e r t y i n t e r e s t i s a f f e c t e d . 
B o ard o f Regents v. R o t h , 408 U.S. 564, 573, 92 S.Ct. 2701, 
2707, 33 L.Ed.2d 548, 558-59 (1972). B e f o r e an a l l e g a t i o n 
w i l l be deemed t o a d v e r s e l y impact on a t e r m i n a t e d employee's 
r e p u t a t i o n o r t o r e s u l t i n s t i g m a t i z a t i o n , the a l l e g a t i o n s i n 
q u e s t i o n must i n v o l v e d i s h o n e s t y , immoral o r i l l e g a l c o n d u c t 
t h a t c a l l i n t o q u e s t i o n t h e t e r m i n a t e d employee's h o n e s t y , 
r e p u t a t i o n , o r good name. An d e r s o n , 304 N.W.2d 239, 244-245. 
Absent such a l l e g a t i o n s , c o n s t i t u t i o n a l due p r o c e s s c o n c e r n s 
do n o t come t o the f o r e . 

I n summary, a c h i e f deputy s h e r i f f may be t e r m i n a t e d 
p u r s u a n t t o §§ 651(7) and 902(2) o f 1981 A c t s , Senate F i l e 130. 
Such t e r m i n a t i o n i s n o t made p u r s u a n t t o § 320(4) o f s a i d A c t . 
C o n s t i t u t i o n a l due p r o c e s s does n ot r e q u i r e n o t i c e and an 
o p p o r t u n i t y f o r a h e a r i n g i n c o n j u n c t i o n w i t h the t e r m i n a t i o n 
o f a c h i e f deputy s h e r i f f u n l e s s the t e r m i n a t i o n i s b a s e d on 
a l l e g a t i o n s o f d i s h o n e s t y , immoral, o r i l l e g a l c onduct t h a t 
c a l l i n t o q u e s t i o n t h e t e r m i n a t e d employee's h o n e s t y , r e p u t a 
t i o n , o r good name. 

DAVID M. F0RTNEY / 

A s s i s t a n t A t t o r n e y G e n e r a l 

DMF:sh 



BONDING: M u n i c i p a l i t i e s . S e c t i o n s 24.26-34, 76.1-2, 384.2, 
4, 5, 16, 24, 26 and 32 and 403.19. E s t i m a t e d d e b t l e v i e s 
may n o t be c e r t i f i e d f o r thos e bonds n ot y e t a u t h o r i z e d 
p r i o r t o A p r i l 1 but may be made f o r bonds t h a t a r e i s s u e d . 
M u n i c i p a l i t i e s may c a l c u l a t e e s t i m a t e d debt l e v i e s f o r bonds 
a u t h o r i z e d b u t n o t y e t i s s u e d o r s o l d , but no debt s e r v i c e 
fund may be c r e a t e d u n t i l t h e bonds are i n f a c t i s s u e d . A l l 
o f t h e s e c a l c u l a t i o n s a re s u b j e c t t o r e v i e w by t a x p a y e r p r o t e s t 
and/or by the A u d i t o r . (Hagen to Rush, S t a t e S e n a t o r , 12/24/81 
#81-12-8(L) 

December 24, 19 81 

Honorable Bob Rush 
S t a t e S e n a t o r 
830 H i g l e y B u i l d i n g 
Cedar R a p i d s , Iowa 52401 

Dear S e n a t o r Rush: 

We hereby acknowledge r e c e i p t o f t h e f o l l o w i n g o p i n i o n 
r e q u e s t : 

May a m u n i c i p a l i t y upon c e r t i f i c a 
t i o n t o the county a u d i t o r on M a r c h 
1 5 t h , i n c l u d e i n t h e c e r t i f i c a t i o n an 
e s t i m a t e d debt r e t i r e m e n t , l e v y f o r 
bond i s s u e t o be s o l d d u r i n g t h e f i s c a l 
y e a r f o r w h i c h the m u n i c i p a l i t y i s 
b u d g e t i n g ? 

May t h i s e s t i m a t e i n c l u d e e s t i m a t e d 
debt t o be r e t i r e d by g e n e r a l o b l i g a 
t i o n bonds f r o m t h e c i t y - w i d e r e v e n u e as 
w e l l as g e n e r a l o b l i g a t i o n bonds t o be 
r e t i r e d f r om t a x in c r e m e n t f i n a n c e 
d i s t r i c t s ? 

The f i r s t i s s u e i n q u i r e s as to the s u b m i s s i o n o f an 
e s t i m a t e d debt r e t i r e m e n t l e v y f o r bond i s s u e s t o be s o l d 
d u r i n g t h e f i s c a l y e a r f o r w h i c h t h e m u n i c i p a l i t y i s b u d g e t i n g . 
T h i s q u e s t i o n i s n e c e s s i t a t e d by t h e r e c e n t v o l a t i l e i n t e r e s t 
r a t e f l u c t u a t i o n s w h i c h have s u b j e c t e d t h e c i t y t o i n c r e a s e d 
i n t e r e s t c o s t s as a r e s u l t o f any d e l a y i n c u r r e d i n t h e i s s u a n c e 
o f t h e bonds subsequent t o c o l l e c t i o n o f r e v e n u e s t o f u n d t h e 
payment i n q u e s t i o n . 
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I n i t i a l l y , an e x a m i n a t i o n o f t h e r e l e v a n t s t a t u t o r y 
framework i s r e q u i r e d . C h a p t e r 384 o u t l i n e s i n g e n e r a l the 
s t r u c t u r e o f c i t y f i n a n c e and the r a i s i n g o f r e v e n u e t h e r e f o r e . 
The most p e r t i n e n t p r o v i s i o n s o f Chapter 384, The Code 1981, 
a r e as f o l l o w s : 

384.2 F i s c a l y e a r and t a x y e a r . E x c e p t 
as o t h e r w i s e p r o v i d e d f o r s p e c i a l c h a r t e r 
c i t i e s , a c i t y ' s f i s c a l y e a r s h a l l be as 
p r o v i d e d i n s e c t i o n 24.2, s u b s e c t i o n 4. 
A l l c i t y p r o p e r t y t a x e s must be c e r t i f i e d 
by a c i t y t o the c o u n t y a u d i t o r on o r be
f o r e t h e f i f t e e n t h day o f March o f e a c h 
y e a r , u n l e s s o t h e r w i s e p r o v i d e d by s t a t e 
law. However, m u n i c i p a l u t i l i t i e s , i f n o t 
s u p p o r t e d by t a x a t i o n o r the p r o c e e d s o f 
o u t s t a n d i n g i n d e b t e d n e s s p a y a b l e f r o m t a x e s 
may, w i t h t h e c o u n c i l ' s c o n s e n t , choose t o 
o p e r a t e on a f i s c a l y e a r w h i c h i s t h e c a l e n d a r 
y e a r . The r e c e i p t by t h e u t i l i t y o f pay
ments from o t h e r g o v e r n m e n t a l funds f o r p u b l i c 
f i r e p r o t e c t i o n , s t r e e t l i g h t i n g o r o t h e r 
p u b l i c use o f t h e u t i l i t y ' s s e r v i c e s s h a l l 
n o t be deemed s u p p o r t by t a x a t i o n . A f t e r 
n o t i c e and h e a r i n g i n the same manner as r e 
q u i r e d f o r the c i t y ' s r e g u l a r budget under 
s e c t i o n 384.16, t h e u t i l i t y budget must be 
a p p r o v e d by r e s o l u t i o n o f the c o u n c i l n o t l a t e r 
t h a n twenty days p r i o r t o t h e b e g i n n i n g o f t h e 
c a l e n d a r y e a r f o r w h i c h the budget a p p l i e s . 

The c o u n t y a u d i t o r s h a l l p l a c e c i t y t a x e s and 
assessments upon t h e t a x l i s t f o r t h e c u r r e n t 
y e a r , and t h e c o u n t y t r e a s u r e r s h a l l c o l l e c t 
c i t y t a x e s and assessments i n the same manner 
as o t h e r t a x e s . D e l i n q u e n t c i t y t a x e s and 
assessments must be made i n the manner p r o 
v i d e d i n c h a p t e r 446. The c o u n t y t r e a s u r e r 
s h a l l combine i n one t a x s a l e a l l t a x e s and 
assessments due from t h e same p e r s o n and 
c o l l e c t i b l e by the c o u n t y . 

384.4 Debt s e r v i c e f u n d . A c i t y s h a l l 
e s t a b l i s h a debt s e r v i c e f u n d and s h a l l c e r t i f y 
t a x e s t o be l e v i e d f o r t h e debt s e r v i c e f u n d i n 
t h e amount n e c e s s a r y t o pay: 

1. Judgments a g a i n s t t h e c i t y , e x c e p t t h o s e 
a u t h o r i z e d by s t a t e l a w t o be p a i d f r o m o t h e r 
f u n d s . 

2. I n t e r e s t as i t becomes due and t h e amount 
n e c e s s a r y t o pay, or t o c r e a t e a s i n k i n g f u n d t o 
pay, t h e p r i n c i p a l a t m a t u r i t y o f a l l g e n e r a l 
o b l i g a t i o n bonds i s s u e d by the c i t y . 
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Moneys p l e d g e d or a v a i l a b l e t o s e r v i c e 
g e n e r a l o b l i g a t i o n bonds, and r e c e i v e d 
from s o u r c e s o t h e r than p r o p e r t y t a x e s , 
must be d e p o s i t e d i n t h e debt s e r v i c e 
f u n d . 

I f a f i n a l judgment i s e n t e r e d a g a i n s t 
a c i t y w i t h a p o p u l a t i o n o f f i v e h u n d r e d 
or l e s s f o r an amount i n e x c e s s o f e i g h t y -
e i g h t thousand d o l l a r s o v e r and above what 
i s c o v e r e d by l i a b i l i t y i n s u r a n c e , s u c h 
c i t y may s p r e a d the b u d g e t i n g and payment 
o f t h a t p o r t i o n n o t c o v e r e d by i n s u r a n c e 
o v e r a p e r i o d o f time n o t t o e x ceed t e n 
y e a r s . I n t e r e s t s h a l l be p a i d by t h e 
c i t y on t h e u n p a i d b a l a n c e . T h i s p a r a g r a p h 
s h a l l o n l y a p p l y t o f i n a l judgments e n t e r e d 
b u t n o t f u l l y s a t i s f i e d p r i o r t o M a r c h 25, 
1976. 

384.24 D e f i n i t i o n s . As used i n t h i s d i v i -
"slonT^urrlerss ~ t h e ~ c o n t e x t — o t h e r w i s e — r e quires-: 

1. " G e n e r a l o b l i g a t i o n bond" means a 
n e g o t i a b l e bond i s s u e d by a c i t y and p a y a b l e 
from th e l e v y o f u n l i m i t e d ad v a l o r e m t a x e s 
on a l l t h e t a x a b l e p r o p e r t y w i t h i n t h e c i t y 
t h r o u g h i t s debt s e r v i c e f u n d w h i c h i s r e 
q u i r e d t o be e s t a b l i s h e d by s e c t i o n 384.4. 

* * * 

384.25 G e n e r a l o b l i g a t i o n bonds f o r 
e s s e n t i a l p u r p o s e s . 

1. A c i t y w h i c h p r o p o s e s t o c a r r y out any 
e s s e n t i a l c o r p o r a t e p u rpose w i t h i n o r w i t h o u t 
i t s c o r p o r a t e l i m i t s , and t o c o n t r a c t i n d e b t 
edness and i s s u e g e n e r a l o b l i g a t i o n bonds t o 
p r o v i d e funds t o pay a l l or any p a r t o f t h e 
c o s t o f a p r o j e c t must do so i n a c c o r d a n c e 
w i t h the p r o v i s i o n s o f t h i s d i v i s i o n . 

384.26 G e n e r a l o b l i g a t i o n bonds f o r g e n e r a l 
p u r p o s e s . 

1. A c i t y w h i c h p r o p o s e s t o c a r r y out any 
g e n e r a l c o r p o r a t e p u r p o s e w i t h i n o r w i t h o u t 
i t s c o r p o r a t e l i m i t s , and to c o n t r a c t i n d e b t 
edness and i s s u e g e n e r a l o b l i g a t i o n bonds t o 
p r o v i d e funds t o pay a l l o r any p a r t o f t h e 
c o s t s o f a p r o j e c t , must do so i n a c c o r d a n c e 
w i t h the p r o v i s i o n s o f t h i s d i v i s i o n . 

* * -k 
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384.32 Tax t o pay. Taxes f o r the pay
ment o f g e n e r a l o b l i g a t i o n bonds must be 
l e v i e d i n a c c o r d a n c e w i t h c h a p t e r 76, 
and the bonds a r e p a y a b l e from the l e v y 
o f u n l i m i t e d ad v a l o r e m t a x e s on a l l 
the t a x a b l e p r o p e r t y w i t h i n the c i t y 
t h r o u g h i t s debt s e r v i c e f u n d a u t h o r i z e d 
by s e c t i o n 384.4. 

C h a p t e r 76, The Code 1981, p r o v i d e s the l e v y p r o c e d u r e 
f o r payment of g e n e r a l o b l i g a t i o n bonds. S p e c i f i c a l l y , § 76.2, 
The Code 1981, p r o v i d e s : 

76.2 Mandatory l e v y . The g o v e r n i n g a u t h 
o r i t y o f t h e s e p o l i t i c a l s u b d i v i s i o n s 
b e f o r e i s s u i n g bonds s h a l l , by r e s o l u t i o n , 
p r o v i d e f o r t h e assessment of an a n n u a l t a x 
l e v y upon a l l t h e t a x a b l e p r o p e r t y i n s u c h 
p u b l i c c o r p o r a t i o n s u f f i c i e n t t o pay t h e 
i n t e r e s t and p r i n c i p a l o f such bonds w i t h i n 
a p e r i o d named n o t e x c e e d i n g twenty y e a r s . 
A c e r t i f i e d copy of t h i s r e s o l u t i o n s h a l l 
be f i l e d w i t h t h e c o u n t y a u d i t o r o r a u d i t o r s 
o f the c o u n t i e s , as t h e c a s e may be, i n 
w h i c h such p u b l i c c o r p o r a t i o n i s l o c a t e d ; 
and t h e f i l i n g t h e r e o f s h a l l make i t a d u t y 
o f s uch o f f i c e r o r o f f i c e r s t o e n t e r a n n u a l l y 
t h i s l e v y f o r c o l l e c t i o n u n t i l funds a r e 
r e a l i z e d t o pay t h e bonds i n f u l l . 

I f t h e r e s o l u t i o n i s so f i l e d p r i o r t o 
A p r i l 1, s a i d a n n u a l l e v y s h a l l b e g i n w i t h 
t h e t a x l e v y o f the y e a r o f f i l i n g . I f t h e 
r e s o l u t i o n i s f i l e d a f t e r A p r i l 1 i n any 
y e a r , such l e v y s h a l l b e g i n w i t h t h e l e v y 
o f t h e f i s c a l y e a r s u c c e e d i n g t h e y e a r o f 
t h e f i l i n g o f s uch r e s o l u t i o n . However, 
th e g o v e r n i n g a u t h o r i t y o f a p o l i t i c a l sub
d i v i s i o n may a d j u s t any l e v y o f t a x e s made 
under the p r o v i s i o n s o f t h i s s e c t i o n , f o r 
t h e p u rpose of a d j u s t i n g the a n n u a l l e v i e s 
and c o l l e c t i o n s i n a c c o r d a n c e w i t h t h e p r o 
v i s i o n s o f t h i s A c t , s u b j e c t t o t h e 
a p p r o v a l o f t h e s t a t e c o m p t r o l l e r . 

We b e l i e v e t h a t much o f t h e c o n f u s i o n s u r r o u n d i n g t h i s 
i n q u i r y as t o whether an e s t i m a t e d debt r e t i r e m e n t l e v y f o r 
bond i s s u e s may be made f o r c e r t i f i c a t i o n r e s u l t s f r o m t h e 
f a i l u r e t o d i s t i n g u i s h between bonds w h i c h a r e a u t h o r i z e d and 
t h o s e n o t y e t a u t h o r i z e d . I n the l a w o f p u b l i c f i n a n c e , r a t h e r 
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sharp d i s t i n c t i o n s are drawn among the i n i t i a l s t a t e o f 
the p r o c e s s a t w h i c h the v o t e r s , o r a d e s i g n a t e d agency, 
" a u t h o r i z e " t h e s a l e o f s e c u r i t i e s f o r a s p e c i f i e d p u b l i c 
p u r p o s e , and t h e u l t i m a t e s t a g e a t w h i c h a p u b l i c agency 
" i s s u e s " p a r t i c u l a r s e c u r i t i e s a t a s p e c i f i e d r a t e o f 
i n t e r e s t , i n s p e c i f i e d d e n o m i n a t i o n s and w i t h s p e c i f i e d 
m a t u r i t i e s , and t h i r d , when the bonds a r e s o l d . See 
Ch. 75, The Code 1981. Compare 64 Am.Jur.2d, P u b l i c 
S e c u r i t i e s and O b l i g a t i o n s , §§ 124-177 w i t h § 206.217. 
See a l s o Op. A t t ' y Gen. #80-7-20. 

We do n o t b e l i e v e t h a t e s t i m a t e d debt l e v i e s may be 
c e r t i f i e d f o r t h o s e bonds n o t y e t a u t h o r i z e d p r i o r t o 
A p r i l 1. See § 76.1, The Code 1981. That i s , i f t h e c i t y 
c o u n c i l and/or the e l e c t o r a t e have n o t y e t a p p r o v e d them 
p u r s u a n t t o Iowa law, t h e r e i s no a u t h o r i z a t i o n f o r l e v y i n g 
o r e s t i m a t i n g any t a x assessment f o r such bond p r o p o s a l s . 

However, e s t i m a t e d debt l e v i e s f o r bonds may be c a l c u l a t e d 
f o r bonds t h a t have been i s s u e d . S e c t i o n 3 8 4 . 4 ( 2 ) , The Code 
-1-9 8-1-j—creates—a— debt—service—f.un<L£or_gener_al_ob l i g a t i o n bonds 
i s s u e d by t h e c i t y . The s t a t u t e r e f e r s t o i s s u e d and n o t s o l d . 
I n any b u d g e t i n g p r o c e s s , t h e c i t y must make e s t i m a t e s . See 
§ 384.16, The Code 1981. That i s , w h i l e t h e b u d g e t i s t o be as 
p r e c i s e as p o s s i b l e , b u d g e t i n g i s a t b e s t an e s t i m a t e o f t h e 
p r o p o s e d revenue r e q u i r e m e n t s o f t h e p a r t i c u l a r a g e n c i e s i n v o l v e d 
whether t h e y be c i t y p a t r o l , c i t y p o l i c e , f i r e department o r 
o t h e r s e r v i c e s r e n d e r e d to the p u b l i c . W i t h i n any g i v e n y e a r , 
t h e c e r t i f i c a t i o n p r o v i d e d p u r s u a n t t o § 384.2 i s by n e c e s s i t y 
an e s t i m a t e o f the revenues r e q u i r e d f o r p u b l i c f i r e p r o t e c t i o n , 
s t r e e t l i g h t i n g and p u b l i c u s e , e t c . I n any g i v e n y e a r , t h e 
budget may be s l i g h t l y exceeded o r s l i g h t l y d e f i c i e n t due t o 
u n f o r e s e e n p r o b l e m s w h i c h e i t h e r have t o be f u n d e d from o t h e r 
s o u r c e s o r i n the a l t e r n a t i v e from w h i c h money w o u l d be r e t u r n e d 
t o t h e g e n e r a l funds o f the c i t i e s . C o n s e q u e n t l y , § 384.2 and 
§ 76.2 must be i n t e r p r e t e d to be a mechanism whereby t h e c o u n t y 
a u d i t o r can a c c u r a t e l y c a l c u l a t e and f i x a b s o l u t e l y the t o t a l 
r e v e nues r e q u i r e d by each c i t y w i t h w h i c h t o f u n d t h e i r r e v e n u e s . 

The more d i f f i c u l t q u e s t i o n a r i s e s i n i n s t a n c e s where t h e 
bond p r o p o s a l has been a u t h o r i z e d under § 384.24 and .25, The 
Code 1981, b u t n o t y e t s o l d or i s s u e d . The i s s u a n c e and s a l e a r e 
m i n i s t e r i a l f u n c t i o n s w i t h no e x p r e s s s t a t u t o r y r e s t r i c t i o n s 
o t h e r t h a n e s t a b l i s h i n g b r o a d g u i d e l i n e s as t o t e r m s . Chs. 75 
and 76. The bond i s s u a n c e i s governed by m a r k e t r a t e s and o t h e r 
economic c o n s i d e r a t i o n s p r i o r t o s a l e . However, no debt s e r v i c e 
f u n d may be c r e a t e d f o r g e n e r a l o b l i g a t i o n bonds u n t i l t h e bonds 
ar e i n f a c t i s s u e d and s o l d . See § 3 8 4 . 4 ( 2 ) , The Code 1981. 
C o n s e q u e n t l y , i t would seem t h a t e s t i m a t e d d e b t l e v i e s can be made 
a t any time a f t e r the s t a t u t o r y a u t h o r i z a t i o n f o r t h e bonds has 
o c c u r r e d . 
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S e c t i o n 384.5, The Code 1981, c o n t e m p l a t e s some im
p r e c i s i o n and s t r i c t l y c o n f i n e s t h e p r o c e e d s o f any e x c e s s . 
I t s t a t e s : 

E x c e s s Tax. A t a x l e v i e d f o r t h e debt 
s e r v i c e f u n d i s n o t i n v a l i d i f i t r a i s e s 
moneys i n e x c e s s o f t h o s e needed f o r a 
s p e c i f i c p u r p o s e . Only e x c e s s moneys r e 
m a i n i n g a f t e r r e t i r e m e n t o f a l l i n d e b t e d 
n e s s p a y a b l e from t h e f u n d may be t r a n s 
f e r r e d from t h e debt s e r v i c e f u n d t o any 
o t h e r c i t y f u n d , s u b j e c t t o the terms o f 
t h e o r i g i n a l bond i s s u e , and as p r o v i d e d 
i n r u l e s p r o m u l g a t e d by t h e c i t y f i n a n c e 
committee c r e a t e d i n s e c t i o n 384.13. 

The L e g i s l a t u r e d i d n o t i n t e n d t o s t r a i t j a c k e t c i t i e s 
i n t o o n l y c o l l e c t i n g r e v enues from bonds a c t u a l l y s o l d . To do 
so would c r e a t e tremendous and u n n e c e s s a r y i n t e r e s t c o s t s i n 
t o d a y ' s economy on i s s u e s s o l d a f t e r March 15 f o r w h i c h no 
revenue c o u l d be c o l l e c t e d f o r a n o t h e r y e a r . F u r t h e r , t h i s i n -
p r e t a t i o n g i v e s the c i t y some f l e x i b i l i t y i n t h e s a l e o f 
bonds t o a v o i d u n c o n s c i o n a b l y h i g h i n t e r e s t c o s t s and d e l a y 
s a l e s f o r days o r weeks i f n e c e s s a r y . The C i t y o f Cedar R a p i d s 
has documented the impact i n t e r e s t c o s t s and t h e d i s t i n c t i o n 
between i s s u e d and s o l d bonds would p r o v i d e maximum f l e x i b i l i t y 
and y e t p r o t e c t t h e t a x p a y e r from u n n e c e s s a r y assessments w h i l e 
l i m i t i n g u n n e c e s s a r y i n t e r e s t c o s t s . The C o m p t r o l l e r c o n c u r s 
i n the c o n c l u s i o n by l e t t e r d a t e d March 20, 1981, t o bond 
c o u n s e l i n an u n r e l a t e d m a t t e r . However, no debt s e r v i c e f u n d 
may be c r e a t e d f o r g e n e r a l o b l i g a t i o n bonds u n t i l t h e bonds a r e 
i n f a c t i s s u e d . See § 3 8 4 . 4 ( 2 ) . 

We w o u l d n o t e t h a t t h e r e i s a check on t h e s e p r o c e s s e s 
a v a i l a b l e t o a l l c i t i z e n s t o p r e v e n t any abuse. The t a x p a y e r 
may p r o t e s t the budget and w i l l r e c e i v e a f u l l h e a r i n g p u r s u a n t 
t o §§ 24.26-34, The Code 1981. The S t a t e A u d i t o r a l s o r e v i e w s 
t h i s p r o c e s s t h r o u g h a u d i t s c o n d u c t e d p u r s u a n t t o § 11.18, The 
Code 1981. 

W i t h r e s p e c t t o t h e second q u e s t i o n , t h e q u e s t i o n i t s e l f i s 
more complex. The r e g u l a r budget e s t i m a t e may i n c l u d e t h e 
amounts r e q u i r e d f o r r e t i r e m e n t o f bonds from c i t y - w i d e revenue 
as w e l l as g e n e r a l o b l i g a t i o n bonds to be r e t i r e d f r o m a t a x 
i n c r e m e n t f i n a n c e d i s t r i c t . S e c t i o n 403.19, The Code 1981. A 
p r o p e r budget s h o u l d e s t i m a t e the amount t o be expended from 
b o t h t y p e s o f bonds and c o r r e s p o n d i n g l y s h o u l d e s t i m a t e the 
s o u r c e s o f r e v e n u e , i n c l u d i n g debt s e r v i c e s t a x e s , and i n c l u d i n g 
t a x i n c r e m e n t moneys, w h i c h a r e a n t i c i p a t e d t o be c o l l e c t e d f o r 
t h e p u r p o s e . 
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I t s h o u l d be n o t e d t h a t i n a d d i t i o n t o t h e r e g u l a r 
b u d g et, a s p e c i a l e l i g i b i l i t y c e r t i f i c a t i o n i s r e q u i r e d 
by C h a p t e r 1128 of the Laws o f t h e 6 8 t h G e n e r a l Assembly 
w h i c h amended Code s e c t i o n 403.19. T h i s s e c t i o n r e q u i r e s 
the c i t y t o c e r t i f y a n n u a l l y the amount o f l o a n s , a d v a n c e s , 
i n d e b t e d n e s s or bonds w h i c h q u a l i f y f o r reimbursement f r o m 
t a x i n c r e m e n t o r bonds w h i c h q u a l i f y f o r reimbursement 
from t a x i n c r e m e n t s o u r c e s and t h e amount w h i c h t h e c i t y 
has r e c e i v e d i n reimbursement o f t h o s e q u a l i f y i n g e x p e n d i 
t u r e s i n p r i o r y e a r s . T h i s c e r t i f i c a t i o n a p p l i e s o n l y t o 
l o a n s , advances, i n d e b t e d n e s s or bonds w h i c h have p r e v i o u s l y 
been i s s u e d , however, i t s o n l y p urpose i s t o show t h a t t h e 
c i t y has n o t y e t r e c e i v e d f u l l reimbursement f o r i t s 
q u a l i f y i n g e x p e n d i t u r e s , i n o r d e r f o r the a u d i t o r t o d e t e r 
mine t h a t t h e c i t y i s e n t i t l e d t o r e c e i v e a d d i t i o n a l t a x 
i n c r e m e n t funds i n t h e f o r t h c o m i n g budget y e a r . T h i s 
c e r t i f i c a t i o n does n o t l i m i t t h e c i t y i n i t s e x p e n d i t u r e 
o f t h o s e f u n d s upon r e c e i p t . T h i s c i t y may e l e c t , u nder t h e 
p r o v i s i o n s o f § 4 0 3 . 1 9 ( 3 ) , t o p l e d g e the r e c e i p t o f t a x 
i n c r e m e n t f u n d s t o bonds or i n d e b t e d n e s s as q u a l i f i e d t h e r e 
i n - , — even—though—the—issuance_o-f—such_b-on_ds_may_be_in__the; 
f u t u r e . I t i s i m p o r t a n t t o c i t i e s t o r e a l i z e t h a t t h e y 
s h o u l d have on f i l e , i n a d d i t i o n t o t h e i r r e g u l a r budget 
c e r t i f i c a t i o n s , a c e r t i f i c a t i o n o f t a x i n c r e m e n t e l i g i b i l i t y 
as c a l l e d f o r under C h a p t e r 1128 o f the 6 8 t h . G e n e r a l Assembly 
W h i l e t h e s t a t u t e i n q u e s t i o n does n o t appear t o c a l l f o r t h e 
c e r t i f i c a t i o n t o be renewed a n n u a l l y , such p r o c e d u r e w o u l d 
c e r t a i n l y be recommended. 

Mak i n g t h e same p r e s u m p t i o n s as were made i n t h e f i r s t 
a n a l y s i s and d e a l i n g o n l y w i t h t h o s e d i s t r i c t s w h i c h have 
a u t h o r i z e d , b u t n o t y e t i s s u e d o r s o l d t h e b o n d s , we c o n c l u d e 
t h a t such s p e c i f i c a l l y r e t i r e d g e n e r a l o b l i g a t i o n bonds may 
a l s o be e s t i m a t e d p u r s u a n t t o the s t a n d a r d s and l i m i t a t i o n s 
s e t out above. 

V e r ^ L ^ r u l y y o u r s 

HOWARD 0. HAGEN^ 
A s s i s t a n t A t t o r n e y G e n e r a l 

HOH:sh 



STATE OFFICERS AND AGENCIES: § 217.3, The Code 1981, 6 9 t h 
G.A. , 1981 S e s s i o n , Senate F i l e 566. D i s c u s s e s the p r o 
c e dures f o r r e o r g a n i z i n g the Department o f S o c i a l S e r v i c e s . 
( F o r t n e y t o Reagen, Commissioner, Department o f S o c i a l 
S e r v i c e s , 12/24/81) #81-12-7 (L) 

M i c h a e l V. Reagen, Commissioner 
Department o f S o c i a l S e r v i c e s 
L O C A L 

Dear Commissioner Reagen: 

December 24, 1981 

You have r e q u e s t e d an o p i n i o n o f the A t t o r n e y G e n e r a l 
r e g a r d i n g the r e o r g a n i z a t i o n o f the Department o f S o c i a l 
S e r v i c e s . 6 9 t h G.A., 1981 S e s s i o n , Senate F i l e 566 r e q u i r e s 
the department, as a c o n d i t i o n o f i t s a p p r o p r i a t i o n , t o adopt 
a r e o r g a n i z a t i o n o f county and d i s t r i c t o f f i c e s . You i n q u i r e 
a-s—to—the—p-r-o.ce.dur-e.s_hy_which—the_p.-l.an_jLj5_Jto_he_..__adop t e d . 

Senate F i l e 566, § 2 p r o v i d e s , i n p e r t i n e n t p a r t , as 
f o l l o w s : 

There i s a p p r o p r i a t e d from the g e n e r a l 
f u n d o f t h e s t a t e f o r e a ch f i s c a l y e a r 
o f the b i e n n i u m b e g i n n i n g J u l y 1, 1981, 
and e n d i n g June 30, 1983, to t h e d e p a r t 
ment o f s o c i a l s e r v i c e s f o r the d i v i s i o n 
o f f i e l d o p e r a t i o n s , i n c l u d i n g s a l a r i e s 
and s u p p o r t , m a i n t e n a n c e , and m i s c e l l a n e o u s 
p u r p o s e s the f o l l o w i n g amounts, or so much 
t h e r e o f as may be n e c e s s a r y , p r o v i d e d t h a t 
the department o f s o c i a l s e r v i c e s p r o v i d e s 
a c o u n t y and d i s t r i c t r e o r g a n i z a t i o n p l a n 
t o the j o i n t s o c i a l s e r v i c e s a p p r o p r i a t i o n s 
subcommittee by F e b r u a r y 1, 1982. 

[A s p e c i f i c p l a n o f r e o r g a n i z a t i o n i s t h e n 
d e t a i l e d . ] 

The r e o r g a n i z a t i o n r e q u i r e d by t h i s 
s u b s e c t i o n becomes e f f e c t i v e on J u l y 1, 1982, 
u n l e s s the j o i n t s o c i a l s e r v i c e s 
a p p r o p r i a t i o n s subcommittee recommends an 
a l t e r n a t i v e p l a n t o the g e n e r a l a s sembly 
d u r i n g t h e 1982 s e s s i o n o f the g e n e r a l 

Our o p i n i o n i s r e s t r i c t e d t o the r e o r g a n i z a t i o n p r o c e d u r e s t o 
be employed by D.S.S. We do n o t d i s c u s s c o n s t i t u t i o n a l i s s u e s . 

http://p-r-o.ce.dur-e.s_
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assembly. I f the department d e t e r m i n e s t h a t 
an a l t e r n a t i v e r e o r g a n i z a t i o n p l a n would b e s t 
s e r v e i t s c l i e n t s , the department s h a l l 
r e p o r t the a l t e r n a t i v e p l a n to the j o i n t 
s o c i a l s e r v i c e s a p p r o p r i a t i o n s subcommittee 
by F e b r u a r y 1, 1982 . . . 

I n . o r d e r t o a c c u r a t e l y examine Senate F i l e 566, i t i s 
n e c e s s a r y t o s e t f o r t h the g e n e r a l a d m i n i s t r a t i v e powers con
f e r r e d on t h e department. S e c t i o n 217.3, The Code 1981 p r o v i d e s , 
i n p e r t i n e n t p a r t , as f o l l o w s : 

The c o u n c i l o f s o c i a l s e r v i c e s s h a l l : 

2. Adopt and e s t a b l i s h p o l i c y f o r t h e 
o p e r a t i o n and conduct o f t h e department o f 
s o c i a l s e r v i c e s , s u b j e c t t o any g u i d e l i n e s 
w h i c h may be adopted by the g e n e r a l a ssembly, 
and the i m p l e m e n t a t i o n o f a l l s e r v i c e s and 
programs t h e r e u n d e r . 

7. Approve the e s t a b l i s h m e n t o f any.new 
d i v i s i o n o r r e o r g a n i z a t i o n , c o n s o l i d a t i o n o r 
a b o l i t i o n o f any e s t a b l i s h e d d i v i s i o n p r i o r 
t o t h e same becoming e f f e c t i v e . 2 

As a r e s u l t o f t h e a d o p t i o n o f Senate F i l e 566, you have 
posed t h e f o l l o w i n g two q u e s t i o n s : 

1. I f b e f o r e F e b r u a r v 1, 1982, the 
Department recommends an a l t e r n a t i v e 
r e d i s t r i c t i n g p l a n , and i f the J o i n t S o c i a l 
S e r v i c e s A p p r o p r i a t i o n s Subcommittee 
recommends the a l t e r n a t i v e p l a n t o t h e 
G e n e r a l Assembly d u r i n g t h e 1982 s e s s i o n , i s 
any f u r t h e r l e g i s l a t i v e a p p r o v a l r e q u i r e d f o r 
t h e Department t o r e d i s t r i c t i n a c c o r d a n c e 
w i t h t h e a l t e r n a t i v e p l a n ? 

2. Does S.F. 566, S e c t i o n 2 d e p r i v e t h e 
C o u n c i l on S o c i a l S e r v i c e s and the 
Commissioner o f t h e i r power t o r e d i s t r i c t 
under C h a p t e r 217, The Code, or does i t 
s i m p l y mandate a s p e c i f i c r e o r g a n i z a t i o n on 
J u l y 1, 1982, u n l e s s b e f o r e F e b r u a r y 1, 1982, 
t h e Department submits t o the J o i n t S o c i a l 

We n o t e t h a t t h e p l a n o f r e o r g a n i z a t i o n w o u l d c o n s t i t u t e a 
r e o r g a n i z a t i o n o r c o n s o l i d a t i o n o f the d i v i s i o n o f f i e l d 
o p e r a t i o n s . 
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S e r v i c e s Subcommittee an a l t e r n a t i v e p l a n and 
the committee recommends the a l t e r n a t i v e p l a n 
t o t h e G e n e r a l Assembly d u r i n g the 1982 
s e s s i o n ? 

I n a n s w e r i n g your q u e s t i o n s , we must be g u i d e d bv 
l e g i s l a t i v e i n t e n t . The g o a l i n c o n s t r u i n g a s t a t u t e i s t o 
a s c e r t a i n l e g i s l a t i v e i n t e n t i n o r d e r , i f p o s s i b l e , t o g i v e i t 
e f f e c t . S t a t e v. P r v b i l , 211 N.W.2d 303 (Iowa 1973). However, 
i f t h e language o f a s t a t u t e i s p l a i n , unambiguous and c o n s i s t e n t 
w i t h r e l a t e d s t a t u t o r y p r o v i s i o n s , no duty o f i n t e r p r e t a t i o n 
a r i s e s and t h e r e i s no o c c a s i o n t o probe f o r l e g i s l a t i v e i n t e n t . 
S t a t e v. Bake r , 293 N.W.2d 568 (Iowa 1980). Where a s t a t u t e i s 
p l a i n and the meaning c l e a r , c o u r t s a r e not p e r m i t t e d t o s e a r c h 
f o r i t s meaning beyond i t s e x p r e s s e d terms. S t a t e v. Ho c k e r , 201 
N.W.2d 74 (Iowa 1972). W i t h t h e f o r e g o i n g p r i n c i p l e s i n mind, we 
t u r n t o t h e i s s u e s you p r e s e n t . 

We see l i t t l e q u e s t i o n t h a t p r i o r t o t h e a d o p t i o n o f Senate 
F i l e . 566 t h e department had the a u t h o r i t y t o r e o r g a n i z e the 
d i v i s i o n o f f i e l d o p e r a t i o n s i n any manner t h e department deemed 
a p p r o p r i a t e . § 217.3, The Code 1981. Senate F i l e 566 does n o t 
p u r p o r t t o amend o r r e p e a l the power c o n f e r r e d on the department 
"b y~~§"~217T3". I n sir ead~ t h ! T l J i T l ~ i m p o s e s an af"f rrmaTfive d u t y on the" 
department t o t a k e one o f two a l t e r n a t i v e c o u r s e s o f a c t i o n . The 
department must e i t h e r r e o r g a n i z e i n c o n f o r m i t y w i t h S e n a t e F i l e 
566 o r submit an a l t e r n a t e p l a n o f r e o r g a n i z a t i o n . I f t h e 
department e l e c t e d t o i n s t i t u t e t he p l a n o u t l i n e d i n S e n a t e . F i l e 
566, i t w o u l d r e p o r t t h i s d e c i s i o n t o the l e g i s l a t i v e subcom
m i t t e e by F e b r u a r y 1, 1982 and the p l a n would be implemented 
e f f e c t i v e J u l y 1, 1982. S h o u l d the department c o n c l u d e t h a t an 
a l t e r n a t i v e p l a n i s more a d v i s a b l e , the department w o u l d r e p o r t 
t h i s f a c t t o t h e subcommittee by F e b r u a r y 1. I f t h e subcommittee 
recommends t h e a l t e r n a t i v e p l a n t o t h e g e n e r a l a s s e m b l y , t h e 
department may p r o c e e d t o implement t h e a l t e r n a t i v e p l a n w i t h o u t 
f u r t h e r a u t h o r i s a t i o n by the g e n e r a l assembly. 

The g e n e r a l assembly has d e v i s e d a format whereby a s p e c i 
f i e d p l a n i s t o be implemented u n l e s s a subsequent c o n d i t i o n 
o c c u r s , i . e . , t h e department p r o p o s e s , and the subcommittee 
recommends, i m p l e m e n t a t i o n o f an a l t e r n a t i v e p l a n . I f t h e 
c o n d i t i o n subsequent does i n f a c t o c c u r , the p l a n o u t l i n e d i n 
Senate F i l e 566 i s suspended and i t i s ne v e r p l a c e d i n o p e r a t i o n . 

To d i r e c t l y r e s p o n d t o y o u r q u e s t i o n s : 

1. No f u r t h e r l e g i s l a t i v e a p p r o v a l i s r e q u i r e d f o r t h e 
department t o r e d i s t r i c t i n a c c o r d a n c e w i t h t h e a l t e r n a t i v e p l a n 
i f b e f o r e F e b r u a r y 1, 1982 t h e department recommends an a l t e r n a 
t i v e r e d i s t r i c t i n g p l a n and t h e J o i n t S o c i a l S e r v i c e s A p p r o p r i 
a t i o n s Subcommittee recommends the a l t e r n a t i v e p l a n t o t h e 
g e n e r a l assembly d u r i n g the 1982 s e s s i o n . 
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2. Senate F i l e 566 does not d e p r i v e the C o u n c i l on S o c i a l 
S e r v i c e s and the Commissioner o f t h e i r power to r e d i s t r i c t under 
Chapter 217. Senate F i l e 566 s i m p l y mandates a s p e c i f i c 
r e o r g a n i z a t i o n on J u l y 1, 1982, u n l e s s b e f o r e F e b r u a r y 1, 1982, 
the Department submits to the J o i n t S o c i a l S e r v i c e s Subcommittee 
an a l t e r n a t i v e p l a n and t h e committee recommends th e a l t e r n a t i v e 
p l a n t o the g e n e r a l assembly d u r i n g the 1982 s e s s i o n . 

Yours t r u l y , 

DAVID M. FORTNEY / 
A s s i s t a n t A t t o r n e y G e n e r a l 

DMF:sh 



STATE OFFICERS AND DEPARTMENTS: M e d i c a l Care F o r I n d i g e n t s . 
§§ 255.8, 255.16, 255.28 and 255.29, The Code 1981. The 
f o r m u l a f o r d e t e r m i n i n g a c o u n t y ' s q u o t a o f i n d i g e n t p a t i e n t s 
t h a t may be a d m i t t e d and t r e a t e d a t U n i v e r s i t y H o s p i t a l s a t 
s t a t e expense under § 255.16 i s dependent upon t h e a n n u a l a p p r o 
p r i a t i o n t o t h e h o s p i t a l f o r i t s i m p l e m e n t a t i o n . A c e i l i n g 
o f 110 p e r c e n t o f a co u n t y ' s q u o t a e x i s t s on t h e s t a t e ' s 
f i n a n c i a l l i a b i l i t y under § 255.16. S e c t i o n 255.16 does n o t 
impose a l i m i t on the number o f i n d i g e n t p a t i e n t s t h a t may 
be a d m i t t e d and t r e a t e d a t U n i v e r s i t y H o s p i t a l s . Where t h e 
number o f i n d i g e n t p a t i e n t s a d m i t t e d t o U n i v e r s i t y H o s p i t a l s 
exceeds 110 p e r c e n t o f a co u n t y ' s q u o t a d e t e r m i n e d p u r s u a n t t o 
§ 255.16, t h e c o s t s f o r t h e c a r e and t r e a t m e n t o f su c h 
p a t i e n t s s h i f t t o the cou n t y . (Mann t o Welsh, S t a t e R e p r e s e n t a t i v e , 
12/24/81) #81-12-6(L) 

December 24, 1981 
The H o n o r a b l e Joseph J . Welsh 
S t a t e R e p r e s e n t a t i v e 
Dubuque, Iowa 

7)ear"Represerri^ti~ve~~ WeTshT " . 

You r e q u e s t e d an o p i n i o n o f t h e A t t o r n e y G e n e r a l on t h e 
p r o p e r p r o c e d u r e f o r d e t e r m i n i n g t h e q u o t a o f p a t i e n t s t o be 
t r e a t e d by t h e U n i v e r s i t y H o s p i t a l s a t Iowa C i t y p u r s u a n t t o 
§ 255.16, The Code 19 81. S p e c i f i c a l l y you a s k e d t h e f o l l o w i n g 
q u e s t i o n s : 

1) What i s t h e e x t e n t o f the U n i v e r s i t y o f 
Iowa and H o s p i t a l ' s o b l i g a t i o n t o t r e a t 
i n d i g e n t p a t i e n t s as a r e s u l t o f C h a p t e r 255, 
Code o f Iowa, 1981. 

2) Does t h e second s e n t e n c e o f 255.16 a c t 
i n any way as a l i m i t t o t h e S t a t e o f I o w a 1 s 
f i n a n c i a l o b l i g a t i o n w h i c h would a l t e r t h e 
f o r m u l a o f t h e f i r s t s e n t e n c e . 

I n a d d i t i o n t o a s k i n g t h e above q u e s t i o n s , you s u p p l i e d 
c o r r e s p o n d e n c e w h i c h i n d i c a t e s t h a t U n i v e r s i t y H o s p i t a l s 
i n t e r p r e t § 255.16 as f o l l o w s : 
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S e c t i o n 255.16 does n o t e s t a b l i s h t h e 
number o f i n d i g e n t p a t i e n t s t o be r e f e r r e d 
f r o m a g i v e n county t o U n i v e r s i t y H o s p i t a l s 
n or does i t e s t a b l i s h t h e t o t a l number o f 
i n d i g e n t p a t i e n t s t o be r e f e r r e d t o U n i 
v e r s i t y H o s p i t a l s from a l l n i n e t y - n i n e c o u n t i e s . 
I t does e s t a b l i s h t h e methodology by w h i c h 
th e t o t a l number w i l l be d i s t r i b u t e d among 
th e c o u n t i e s . The t o t a l number i s d e t e r m i n e d 
from t h e l e v e l o f a p p r o p r i a t i o n g r a n t e d t o t h e 
H o s p i t a l . 

We now t u r n t o § 255.16 f o r r e v i e w and e v a l u a t i o n . T h a t 
s e c t i o n r e a d s as f o l l o w s : 

255.16 County q u o t a s . S u b j e c t t o s u b s e q u e n t 
q u a l i f i c a t i o n s i n t h i s s e c t i o n , t h e r e s h a l l 
be t r e a t e d a t the u n i v e r s i t y h o s p i t a l d u r i n g 
each f i s c a l y e a r a number o f committed i n d i 
g e n t p a t i e n t s from each county w h i c h s h a l l 
b e a r t h e same r e l a t i o n t o the t o t a l number 
o f committed i n d i g e n t p a t i e n t s a d m i t t e d 
d u r i n g t h e y e a r as t h e p o p u l a t i o n o f s u c h 
c o u n t y s h a l l b e a r t o t h e t o t a l p o p u l a t i o n o f 
th e s t a t e a c c o r d i n g t o t h e l a s t p r e c e d i n g 
o f f i c i a l c e n s u s . T h i s s t a n d a r d s h a l l a p p l y 
t o i n d i g e n t p a t i e n t s , t h e expenses o f whose 
commitment, t r a n s p o r t a t i o n , c a r e and t r e a t m e n t 
s h a l l be borne by a p p r o p r i a t e d funds and 
s h a l l n o t g o v e r n t h e a d m i s s i o n o f e i t h e r 
o b s t e t r i c a l o r o r t h o p e d i c p a t i e n t s . I f t h e 
number o f p a t i e n t s a d m i t t e d from any c o u n t y 
s h a l l exceed by more t h a n t e n p e r c e n t t h e 
c o u n t y q u o t a as f i x e d and a s c e r t a i n e d u n d e r 
t h e f i r s t s e n t e n c e o f t h i s s e c t i o n , t h e 
c h a r g e s and expenses o f t h e c a r e and t r e a t 
ment o f such p a t i e n t s i n e x c e s s o f t e n 
p e r c e n t o f t h e q u o t a s h a l l be p a i d f r o m t h e 
funds o f such c o u n t y a t a c t u a l c o s t ; b u t i f 
th e number o f e x c e s s p a t i e n t s from any 
co u n t y s h a l l n o t exceed t e n p e r c e n t , a l l 
c o s t s , expenses and ch a r g e s i n c u r r e d i n 
t h e i r b e h a l f s h a l l be p a i d from t h e a p p r o 
p r i a t i o n f o r t h e s u p p o r t o f the h o s p i t a l . 
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The g o a l i n c o n s t r u i n g a s t a t u t e i s t o a s c e r t a i n t h e 
l e g i s l a t i v e i n t e n t and, i f p o s s i b l e , g i v e i t e f f e c t . Doe v. 
Ray, 251 N.W.2d 496 (Iowa 1977). I n d o i n g s o , one must l o o k 
t o what t h e l e g i s l a t u r e s a i d , r a t h e r t h a n what i t m i g h t have 
o r s h o u l d have s a i d . K e l l y v. Brewer, 239 N.W.2d 109 (Iowa 1976) 
S t e i n b e c k v. Iowa D i s t r i c t C o u r t , 224 N.W.2d 469 (Iowa 1 9 7 4 ) . 
I n s t a t u t o r y c o n s t r u c t i o n , one must seek a meaning w h i c h i s b o t h 
r e a s o n a b l e and l o g i c a l and t r y t o a v o i d r e s u l t s w h i c h a r e 
s t r a i n e d , a b s u r d , o r extreme. S t a t e v. B e r r y , 247 N.W.2d 263 
(Iowa 1976). 

I t i s c l e a r from t h e s t a t u t e t h a t § 255.16 e s t a b l i s h e s a 
q u o t a o f i n d i g e n t p a t i e n t s t o be a d m i t t e d and t r e a t e d a t 
U n i v e r s i t y H o s p i t a l s a t s t a t e expense. The q u o t a i s t o be 
de t e r m i n e d by a p p l y i n g t h e f o r m u l a t h a t t h e l e g i s l a t u r e 
p r e s c r i b e d i n § 255.16. Under t h e f o r m u l a , a c o u n t y i s 
e n t i t l e d t o commit a number o f i n d i g e n t p a t i e n t s t o U n i v e r s i t y 
H o s p i t a l s f o r t r e a t m e n t which b e a r s the same r e l a t i o n t o t h e 
t o t a l number o f committed i n d i g e n t p a t i e n t s a d m i t t e d d u r i n g t h e 
y e a r as t h e p o p u l a t i o n o f such c o u n t y s h a l l b e a r t o t h e 
p o p u l a t i o n o f t h e s t a t e . . The f o r m u l a can be diagrammed as 

T h i s f o r m u l a , when f i l l e d i n w i t h t h e a p p r o p r i a t e 
s t a t i s t i c s , i s used t o Compute t h e q u o t a f o r e a c h c o u n t y . I t 
i s n o t a d i f f i c u l t f o r m u l a t o a p p l y i f a p p l i e d r e t r o s p e c t i v e l y 
a t the end o f each f i s c a l y e a r . I n such a s i t u a t i o n , a l l p e r t i 
n e n t s t a t i s t i c a l d a t a w i l l be a v a i l a b l e . F o r example, assume 
t h a t County A has a p o p u l a t i o n o f 50,000, t h e s t a t e has a 
p o p u l a t i o n o f 3,000,000, and 10,000 i n d i g e n t p a t i e n t s were 
a c t u a l l y s e r v e d a t U n i v e r s i t y H o s p i t a l s l a s t y e a r . W i t h t h o s e 
f a c t s , t h e c o u n t y q u o t a would be d e t e r m i n e d as f o l l o w s : 

f o l l o w s : 

County P o p u l a t i o n 
S t a t e P o p u l a t i o n 

County Q u o t a 
= T o t a l I n d i g e n t 

P a t i e n t s S e r v e d 

County P o p u l a t i o n 
S t a t e P o p u l a t i o n T o t a l I n d i g e n t P a t i e n t s S e r v e d 

County q u o t a 

50,000 
3,000,000 10,000 

X 

X 

_JL 
60 

60X 
6X 
X 

10,000 
10,000 
1,000 
166.6 
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However, i f t h e f o r m u l a i s a p p l i e d p r o s p e c t i v e l y a t t h e 
b e g i n n i n g o f each f i s c a l y e a r so c o u n t i e s may be i n f o r m e d o f 
t h e i r q u o t a i n advance, problems a r e e n c o u n t e r e d . A c r u c i a l 
component o f t h e f o r m u l a w i l l be m i s s i n g . The number o f 
p a t i e n t s t o be a c t u a l l y a d m i t t e d t o U n i v e r s i t y H o s p i t a l s d u r i n g 
t h e f o r t h c o m i n g y e a r w i l l n o t y e t be d e t e r m i n e d . C o n s e q u e n t l y , 
i n o r d e r t o a p p l y t h e f o r m u l a , U n i v e r s i t y H o s p i t a l s ' o f f i c i a l s 
w i l l be f o r c e d t o e i t h e r use t h e s t a t i s t i c s from t h e p r e v i o u s 
y e a r t o compute t h e c o u n t y q u o t a , o r e s t i m a t e t h e number o f 
i n d i g e n t p a t i e n t s t o be a d m i t t e d d u r i n g the c o u r s e o f t h e 
upcoming y e a r . A t t h e p r e s e n t t i m e , o f f i c i a l p o l i c y i s t o 
e s t i m a t e t h e number of i n d i g e n t p a t i e n t s t o be a d m i t t e d b y 
making t h e f o l l o w i n g p r o j e c t i o n s : 

1. P r o j e c t t h e average c o s t p e r 
p a t i e n t f o r the upcoming y e a r . 

2. P r o j e c t t h e c o s t f o r t r e a t i n g 
o b s t e t r i c a l and o r t h o p e d i c p a t i e n t s 
p e r §§ 255.8 and 255.16, The Code 
1981. 

3. P r o j e c t t h e c o s t f o r t r e a t i n g t r a n s f e r 
p a t i e n t s and p a r o l e e s under §§ 255.28 
and 255.29, The Code 1981. 

4. Deduct from th e a p p r o p r i a t i o n f o r t h e 
s u p p o r t o f t h e h o s p i t a l t h e c o s t s a s c e r 
t a i n e d p u r s u a n t t o i t e m s 2 and 3 above. 

5. U t i l i z e t h e r e m a i n i n g a p p r o p r i a t i o n 
t o d e t e r m i n e th e number o f p a t i e n t s t o 
be a d m i t t e d by d i v i d i n g t h e c o s t s a s 
c e r t a i n e d p u r s u a n t t o i t e m 1 above i n t o 
t h e r e m a i n i n g a p p r o p r i a t i o n . 

6. Decrease t h e t o t a l number o f p a t i e n t s 
from i t e m 5 by a f a c t o r t h a t t a k e s i n t o 
a c c o u n t t h a t c o u n t i e s may send p a t i e n t s 
t o t a l i n g 110 p e r c e n t of t h e i r q u o t a . 

7. I n c r e a s e t h e t o t a l number of p a t i e n t s 
f r o m i t e m 6 by a f a c t o r t h a t t a k e s i n t o 
a c c o u n t t h e e x t e n t t o w h i c h i t i s p r o 
j e c t e d t h a t a l l o f t h e q u o t a w i l l n o t 
be used. 

§ 720 - 6.1, The Iowa A d m i n i s t r a t i v e Code. 
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The number o f per s o n s t o be a d m i t t e d , as d e t e r m i n e d p u r s u a n t 
t o t h i s a p proach, w i l l v a r y , depending on t h e s i z e o f t h e 
r e m a i n i n g a p p r o p r i a t i o n . T h i s , o f c o u r s e , w i l l have a c o r 
r e s p o n d i n g i m pact on the s i z e of the county q u o t a s . I t may 
exceed p r e v i o u s y e a r s , be e q u i v a l e n t t o p r e v i o u s y e a r s , o r be 
l e s s t h a n p r e v i o u s y e a r s . 

We now come t o t h e c e n t r a l q u e s t i o n o f t h i s o p i n i o n 
r e q u e s t . S h o u l d U n i v e r s i t y H o s p i t a l s use d a t a from p r e v i o u s 
y e a r s t o p r o j e c t t h e number o f i n d i g e n t p a t i e n t s t o be t r e a t e d , • 
o r s h o u l d t hey c o n t i n u e t o e s t i m a t e t h a t number as p r e v i o u s l y 
d e s c r i b e d ? We c o n c l u d e t h a t the p r e s e n t p o l i c y may be 
f o l l o w e d , u n l e s s changed by t h e l e g i s l a t u r e . R e s o r t t o 
s t a t i s t i c a l d a t a from p r e v i o u s y e a r s w i l l be no more a c c u r a t e 
o r r e l i a b l e t han the e s t i m a t e d d a t a . 

More i m p o r t a n t l y , t he U n i v e r s i t y ' s p r e s e n t p o l i c y has 
been u t i l i z e d o v e r a p e r i o d . o f s e v e r a l y e a r s w i t h o u t l e g i s l a 
t i v e m o d i f i c a t i o n . We have r e v i e w e d the b i e n n i a l a p p r o p r i a t i o n s 
t o t h e U n i v e r s i t y H o s p i t a l s f o r t h e y e a r s 1973, 1975, 1977, 1979, 
and 19 81. We found no language i n t h o s e a p p r o p r i a t i o n b i l l s 
d i s a p p r o v i n g of the U n i v e r s i t y ' s approach t o i m p l e m e n t i n g c h . 255. 
I n t e r p r e t a t i o n s by an agency c h a r g e d w i t h i m p l e m e n t a t i o n o f a 
s t a t u t e , p a r t i c u l a r l y o v er a l o n g p e r i o d o f t i m e , and w i t h o u t 
l e g i s l a t i v e i n t e r v e n t i o n , i s e v i d e n c e o f c o m p a t i b i l i t y o f t h a t 
agency's i n t e r p r e t a t i o n w i t h l e g i s l a t i v e i n t e n t , C h u r c h i l l T r uck 
L i n e s , I n c . v. T r a n s p o r t a t i o n R e g u l a t i o n B o a r d , E t c . , 274 N.W.2d 
295 (Iowa 1979); F i r s t N a t i o n a l Bank of Ottumwa v. B a i r , 252 
N.W.2d 723 (Iowa 1977). 

A c c o r d i n g l y , we c o n c l u d e t h a t the f o r m u l a c r e a t e d by 
§ 255.16 t o be used i n d e t e r m i n i n g the q u o t a o f a c o u n t y ' s 
i n d i g e n t p a t i e n t s t h a t may be t r e a t e d a t s t a t e expense a t 
U n i v e r s i t y H o s p i t a l s i s dependent upon the a n n u a l a p p r o p r i a t i o n 
t o t h e h o s p i t a l f o r i t s i m p l e m e n t a t i o n . W h i l e t h i s means t h a t 
a l i m i t e x i s t s on t h e s t a t e ' s f i n a n c i a l l i a b i l i t y under § 255.16, 
i t does n o t mean t h a t a c e i l i n g i s imposed on t h e number o f 
i n d i g e n t p a t i e n t s t h a t may be a d m i t t e d and t r e a t e d a t U n i v e r 
s i t y H o s p i t a l s . The language o f § 255.16 makes i t e x p l i c i t l y 
c l e a r t h a t t he number o f p a t i e n t s a d m i t t e d may e x c e e d t h e 
q u o t a e s t a b l i s h e d f o r a c o u n t y , and where p a t i e n t s a r e a d m i t t e d 
i n e x c e s s o f t e n p e r c e n t o f a c o u n t y ' s q u o t a , t h e c o s t s f o r 
such p a t i e n t ' s c a r e and t r e a t m e n t s h i f t s t o t h e c o u n t y . The 
s t a t e ' s l i a b i l i t y , t h e n , i s 110 p e r c e n t o f t h e c o u n t y ' s q u o t a . 
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I n summary, we c o n c l u d e t h a t the f o r m u l a f o r d e t e r m i n i n g a 
c o u n t y ' s q u o t a o f i n d i g e n t p a t i e n t s t h a t may be a d m i t t e d and 
t r e a t e d a t U n i v e r s i t y H o s p i t a l s a t s t a t e expense u n d e r § 255.16 
i s dependent upon th e a n n u a l a p p r o p r i a t i o n t o t h e h o s p i t a l f o r 
i t s i m p l e m e n t a t i o n . A c e i l i n g o f 110 p e r c e n t o f a c o u n t y ' s 
q u o t a e x i s t s on the s t a t e ' s f i n a n c i a l l i a b i l i t y u n d e r § 255.16. 
S e c t i o n 255.16 does n o t impose a l i m i t on t h e number o f i n d i g e n t 
p a t i e n t s t h a t may be a d m i t t e d and t r e a t e d a t U n i v e r s i t y H o s p i t a l s . 
Where t h e number o f i n d i g e n t p a t i e n t s a d m i t t e d t o U n i v e r s i t y 
H o s p i t a l s exceed 110 p e r c e n t o f a c o u n t y ' s q u o t a d e t e r m i n e d p u r 
s u a n t t o § 255.16, t h e c o s t s f o r t h e c a r e and t r e a t m e n t o f s u c h 
p a t i e n t s s h i f t t o t h e c o u n t y . 

Thomas Mann, J r . 
A s s i s t a n t A t t o r n e y G e n e r a l 

TM/jam 



HIGHWAYS: S e c t i o n 309.22, The Code 1981. For purposes o f t h i s 
s e c t i o n a work p r o j e c t would be c l a s s i f i e d as " c o n s t r u c t i o n " i f 
the work c o n s t i t u t e s a s i g n i f i c a n t improvement t o the e x i s t i n g 
f a c i l i t y . The p r o j e c t would be c l a s s i f i e d as "maintenance" i f 
the work c o n s i s t s of p r e s e r v i n g o r upkeeping the highway. 
( J . M i l l e r t o Welsh,. S t a t e R e p r e s e n t a t i v e , 12/16/81) #81-12-3(L) 

The Honorable Joe Welsh December 16, 1981 
S t a t e R e p r e s e n t a t i v e 
Statehouse 
Des Moines, IA 50319 

Dear Mr. Welsh: 

We have r e c e i v e d your r e q u e s t f o r an A t t o r n e y G e n e r a l ' s 
-Opinion--r-egar-ding-—whe-th — u n d e r 
S e c t i o n 309.22, The Code, 1981, would c o n s t i t u t e " c o n s t r u c t i o n " 
o r "maintenance." 

As you a r e aware, S e c t i o n 309.22 r e q u i r e s t h e c o u n t y board 
of s u p e r v i s o r s on o r b e f o r e December 1 of each y e a r t o c o m p i l e a 
l i s t of proposed c o n s t r u c t i o n p r o j e c t s v / i t h i n t h e i r c o u n t y f o r 
the s u c c e e d i n g f o u r y e a r s . Any p r o j e c t c l a s s i f i e d as 
"maintenance" would n ot have t o be i n c l u d e d i n t h a t l i s t . 

The d i f f e r e n c e between maintenance and c o n s t r u c t i o n i s 
r a t h e r easy t o d e f i n e . C o n s t r u c t i o n , as used i n S e c t i o n 309.22, 
would mean t o make the roadway b e t t e r than the o r i g i n a l s t a t u s . 
M aintenance, on the o t h e r hand, would be the p r e s e r v a t i o n o r 
upkeep of the roadway to i t s o r i g i n a l s t a t u s . 

C o u r t s g e n e r a l l y have s u p p o r t e d t h i s d i s t i n c t i o n between 
c o n s t r u c t i o n and maintenance. The a p p e l l a t e c o u r t i n H a r d i n g v. 
Chicago P a r k D i s t r i c t , 339 N.E.2d 779, 34 I l l . A p p . 3 d 425 ( 1 9 7 5 ) , 
s t a t e d t h a t "maintenance i n v o l v e s p r e s e r v i n g the roadway, k e e p i n g 
i t up, not p e r m i t t i n g i t t o f a l l i n t o a s t a t e o f d i s r e p a i r . " I t 
was a l s o h e l d i n Thompson v. B r a c k e n County, 294 S.W.2d 943, 946 
(Ky 1 9 56), t h a t "'improve' and ' c o n s t r u c t , 1 mean t o make b e t t e r 
the o r i g i n a l s t a t u s , w h i l e ' m a i n t a i n ' and ' r e p a i r ' mean t o 
p r e s e r v e o r remedy the o r i g i n a l c o n d i t i o n . " 
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Other j u r i s d i c t i o n s have made s i m i l a r d i s t i n c t i o n s . The 
c o u r t i n K i t s o n B r o s , v. Comwlth, Dept. o f L a b o r , E t c . , 414 A.2d 
179 (Pa.Comwlth 1980), i n t e r p r e t e d a P e n n s y l v a n i a s t a t u t e i n 
d e f i n i n g maintenance work as the " r e p a i r of e x i s t i n g f a c i l i t i e s 
when the s i z e , type o r e x t e n t of such f a c i l i t i e s i s n o t t h e r e b y 
changed o r i n c r e a s e d . " I t was a l s o h e l d i n N a t i n a v. 
W e s t c h e s t e r County Park Comm'n, 268 N.Y.S.2d 414, 49 M i s c . 2 d 573 
(1966), t h a t highway r e d e s i g n , such as p r o v i d i n g more l a n e s and 
median d i v i s i o n s , was not a m a t t e r of maintenance. 

I n o t h e r words, f o r purposes of S e c t i o n 309.22, a p r o j e c t 
would be c l a s s i f i e d as " c o n s t r u c t i o n " i f the work t o be done 
c o n s t i t u t e d a s i g n i f i c a n t improvement i n the e x i s t i n g f a c i l i t y . 
I n a l l p r o b a b i l i t y , t he o r i g i n a l d e s i g n and c r o s s - s e c t i o n p l a n s 
o f the highway would be a l t e r e d as a r e s u l t of t h e p r o j e c t . On 
the o t h e r hand, a p r o j e c t would be c l a s s i f i e d as "maintenance" i f 
the work c o n s i s t e d of p r e s e r v i n g o r upkeeping a highway i n o r d e r 
t o meet i t s o r i g i n a l o r r e c o n s t r u c t e d d e s i g n c r i t e r i a . In t h i s 
c a s e , the d e s i g n and c r o s s - s e c t i o n p l a n s would n o t be 
s i g n i f i c a n t l y a l t e r e d . 

A more d i f f i c u l t t a s k a r i s e s i n c l a s s i f y i n g a p a r t i c u l a r 
example of a p r o j e c t as e i t h e r maintenance o r c o n s t r u c t i o n . 
P r a c t i c a l l y s p e a k i n g , p r o j e c t s c o u l d f a l l w i t h i n a g r a y a r e a when 
t r y i n g t o f i t them i n one of the two d e f i n i t i o n s . C o n s e q u e n t l y , 
i t i s n e c e s s a r y t o c o n s i d e r the l e n g t h of the p r o j e c t , t h e 
t h i c k n e s s of m a t e r i a l s t o be added to the road s u r f a c e and the 
o v e r a l l purpose o f the p r o j e c t . 

As a g e n e r a l g u i d e t o a i d i n d e t e r m i n i n g t h e s e m a t t e r s , i t 
i s n e c e s s a r y t o . r e f e r t o the AASHTO Maintenance M a n u a l , 1976, 1 s t 
e d i t i o n , p u b l i s h e d by the American A s s o c i a t i o n o f S t a t e Highway 
and T r a n s p o r t a t i o n O f f i c i a l s . G e n e r a l l y , the AASHTO Maintenance 
Manual a t pp. 4-5 c l a s s i f i e s p r o j e c t s t h a t a r e c o n t i n u o u s f o r 500 
f e e t o r more as c o n s t r u c t i o n . I f the work i n v o l v e s a d d i n g 
m a t e r i a l s t o the s u r f a c e of the roadway, then i t would be 
c o n s i d e r e d c o n s t r u c t i o n i f i t s u b s t a n t i a l l y i n c r e a s e s the 
t h i c k n e s s o f the s u r f a c e beyond t h a t o r i g i n a l l y b u i l t . An 
example of c o n s t r u c t i o n would be the r e s u r f a c i n g o f a ha r d 
s u r f a c e road w i t h m a t e r i a l t h a t i s 3/4 i n c h o r more i n t h i c k n e s s 
i f i t i s c o n t i n u o u s f o r 500 f e e t o r more. However, r e s u r f a c i n g 
w i t h l e s s t h a n 3/4 i n c h of m a t e r i a l would be m a i n t e n a n c e 
r e g a r d l e s s of the l e n g t h of the p r o j e c t . Using l e s s t h a n 3/4 
i n c h e s o f m a t e r i a l i s merely p r e s e r v i n g o r r e s t o r i n g t h e highway 
t o i t s o r i g i n a l d e s i g n c r i t e r i a . 
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In the f i r s t example you gave, the p r o j e c t i n v o l v e d the 
r e d r e d g i n g of a d i t c h to c r e a t e a new s l o p e a n g l e where the r o a d 
i t s e l f i s u n a f f e c t e d . C r e a t i n g a new s l o p e a n g l e would 
undoubtedly be c l a s s i f i e d as c o n s t r u c t i o n i f the p r o j e c t was 
c o n t i n u o u s f o r 500 f e e t o r more. The AASHTO M a i n t e n a n c e Manual 
a t pp. 4-5 c l a s s i f i e s any s u b s t a n t i a l s l o p e f l a t t e n i n g o r 
l a n d s c a p e t r e a t m e n t as a form of c o n s t r u c t i o n . However, the 
d r e d g i n g of a d i t c h where the s l o p e s are reshaped t o t h e i r 
a p p r o x i m a t e o r i g i n a l d e s i g n would be c l a s s i f i e d as m a i n t e n a n c e . 

Your second example c o n s i s t s of a p r o j e c t t h a t p l a c e s new 
p a v i n g m a t e r i a l on an e x i s t i n g hard s u r f a c e r o a d . I f t h e new 
p a v i n g m a t e r i a l i s l e s s than 3/4 i n c h i n t h i c k n e s s , t h e p r o j e c t 
would be c l a s s i f i e d as maintenance r e g a r d l e s s o f i t s l e n g t h . 
However, i f the m a t e r i a l i s g r e a t e r than 3/4 i n c h i n t h i c k n e s s , 
the p r o j e c t would be c l a s s i f i e d as c o n s t r u c t i o n i f i t i s 
c o n t i n u o u s f o r 500 f e e t or more. 

Your l a s t example c o n s i s t s of a p r o j e c t of p l a c i n g t r e a t e d 
r o c k m a t e r i a l on g r a v e l r o a d s . I t i s u n c l e a r e x a c t l y what 
t r e a t e d r o c k m a t e r i a l would c o n s i s t o f . I f i t c o n s i s t s o f a 
-loose—ma-te-r-i-a-1—and—i-fe—s-ubs-ta-n-tia-liy—in c r e a s e s — t h e — t h - i e k n e s - s - o f 
the s u r f a c e beyond t h a t f o r which the road was o r i g i n a l l y b u i l t , 
then the work would amount to c o n s t r u c t i o n . I t would a l s o be 
c o n s t r u c t i o n i f the t r e a t e d rock m a t e r i a l improved th e s u r f a c e of 
the road from t h a t which was o r i g i n a l l y b u i l t . B o t h examples 
would r e q u i r e a c o n t i n u o u s p r o j e c t l e n g t h of 500 f e e t o r more. 
However, i f the t r e a t e d r o c k m a t e r i a l was to be used f o r 
r e s t o r i n g the g r a v e l road t o i t s o r i g i n a l d e s i g n c r i t e r i a , t h e 
work would be maintenance. 

S i n c e r e l y , 
/ 

J-arnes D. M i l l e r 
A s s i s t a n t A t t o r n e y G e n e r a l 

pa 



STATUTES; EFFECTIVE DATE. Ch. 3, §§ 3.1, 3.7. The s p e c x f x c a -
t i o n o f an a l t e r n a t i v e e f f e c t i v e d a t e i n the t x t l e o f an A c t 
Is i n s u f f i c i e n t t o c o n t r a v e n e the e f f e c t i v e date s t a t u t o r i l y 
p r o v i d e d i n § 3.7. ( P o t t o r f f t o Pope, S t a t e R e p r e s e n t a t i v e , 
12/11/81) #81-12-2(L) 

H o n o r a b l e Lawrence Pope 
S t a t e R e p r e s e n t a t i v e 
3725 U n i v e r s i t y , A p t . 2 
Des M o i n e s , Iowa 50311 

Dear R e p r e s e n t a t i v e Pope: 

You have r e q u e s t e d an o p i n i o n c o n c e r n i n g t h e e f f e c t i v e 
date o f House F i l e 778, an A c t r e l a t i n g t o d i s c l a i m e r o f 
s u c c e s s i o n t o p r o p e r t y . T h i s b i l l walT approved~by t h e 
Governor on May 5, 1981. You p o i n t out t h a t t h e t i t l e 
s t a t e s the b i l l p r o v i d e s f o r an e f f e c t i v e d a t e o f J a n u a r y 1. 
The body o f t h e b i l l , however, does n o t f u r t h e r p r o v i d e 
f o r t he e f f e c t i v e date o f J a n u a r y 1. 

The e f f e c t i v e d a t e s f o r l e g i s l a t i o n a r e c o n t r o l l e d by 
Ch a p t e r 3, The Code 1981. S e c t i o n 3.7 s p e c i f i c a l l y p r o v i d e s 
t h a t 11 [ a ] 1 1 A c t s and r e s o l u t i o n s o f a p u b l i c n a t u r e p a s s e d 
a t r e g u l a r s e s s i o n s o f the G e n e r a l Assembly s h a l l t a k e e f f e c t 
on the f i r s t day o f J u l y f o l l o w i n g t h e i r p a s s a g e , u n l e s s some 
s p e c i f i e d time i s p r o v i d e d i n the A c t , o r t h e y have sooner 
t a k e n e f f e c t by p u b l i c a t i o n . " Under. § 3.7, t h e r e f o r e , "some 
s p e c i f i e d t i m e " must be " p r o v i d e d " i n House F i l e 778 i n o r d e r 
t o c o n t r a v e n e the e f f e c t i v e date o f J u l y 1, 1981. 

The s p e c i f i c a t i o n o f an a l t e r n a t i v e e f f e c t i v e d a t e i n t h e 
t i t l e o f House F i l e 778 appears t o be i n s u f f i c i e n t t o meet 
the r e q u i r e m e n t s o f § 3.7. The t i t l e o f a b i l l i s r e q u i r e d t o 
c o n t a i n o n l y "a b r i e f s t atement o f t h e p u r p o s e o f t h e b i l l . " 
§ 3 . 1 ( 4 ) , The Code 1981. "[A]11 d e t a i l m a t t e r s p r o p e r l y , 
c o n n e c t e d w i t h t h e s u b j e c t so e x p r e s s e d may be o m i t t e d f r o m t h e 
t i t l e . " I d . The t i t l e , t h e r e f o r e , i s i n t e n d e d o n l y t o p r o v i d e 
a b r i e f summary o f the A c t . M a t t e r s c o n t a i n e d i n t h e t i t l e w o u l d 
n o t , i p s o f a c t o , have the f o r c e and e f f e c t o f law. 
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A c c o r d i n g l y , we a d v i s e t h a t t h e s p e c i f i c a t i o n o f an 
a l t e r n a t i v e e f f e c t i v e date o f J a n u a r y 1 i n t h e t i t l e o f 
House F i l e 778 i s i n s u f f i c i e n t t o c o n t r a v e n e t h e e f f e c t i v e 
date s t a t u t o r i l y p r o v i d e d i n § 3.7. \ 

S i n c e r e l y , 

-JULIE F. POTTORFF 
A s s i s t a n t A t t o r n e y G e n e r a l 

J F P : s h 



..MUNICIPALITIES: P o l i c e and F i r e P e n s i o n s . S e c t i o n 411.6(12) (a) 
w^td (c l >., The Code 1981. Computation o f the a n n u a l r e a d j u s t m e n t 
of p e n s i o n s i s p r o v i d e d f o r i n Ch. 411. I n t h e event t h e r a n k o r 
p o s i t i o n h e l d by a r e t i r e d o r deceased p o l i c e o r f i r e o f f i c i a l a t 
t h e time o f r e t i r e m e n t o r death i s s u b s e q u e n t l y a b o l i s h e d , t h e 
b o a r d o f t r u s t e e s f o r t h e p o l i c e and f i r e r e t i r e m e n t systems .are 
a u t h o r i z e d t o compute th e adjustment of t h e member's p e n s i o n . 
Two p o s s i b l e elements t o c o n s i d e r i n the a d j u s t m e n t o f p e n s i o n s , 
i n such c a s e s , are s u g g e s t e d . F i n a l l y , s t e p i n c r e a s e s b a s e d upon 
a r e c l a s s i f i c a t i o n o f t h e s a l a r y s c a l e a r e n o t t o be u s e d i n t h e 
r e c o m p u t a t i o n o f p e n s i o n s . [ W a l d i n g t o O'Kane, S t a t e 
R e p r e s e n t a t i v e , 12/11/81], #81-12-1(L-

•—The-Hono-rab-le-J-ame-s—O—Kane — : — 
S t a t e R e p r e s e n t a t i v e 
1815 Rebecca S t r e e t 

- S.iovx C i t y , Iowa 51103 

Dear Mr. O'Kane: 

You have r e q u e s t e d an o p i n i o n o f t h e A t t o r n e y G e n e r a l 
r e g a r d i n g t h e r e c o m p u t a t i o n o f p e n s i o n s under Ch. 411. 
S p e c i f i c a l l y , you have asked us to compute t h e a n n u a l 
r e a d j u s t m e n t o f p e n s i o n s o f s e v e r a l r e t i r e d c h i e f s . A t t h e 
o u t s e t , we f e e l c o m p e l l e d t o s t a t e t h e a p p r o p r i a t e p u r p o s e s o f an 
A t t o r n e y G e n e r a l ' s o p i n i o n . W h i l e i t i s a p p r o p r i a t e f o r t h i s 
o f f i c e t o e x p r e s s an o p i n i o n on l e g a l i s s u e s , i t I s i m p r o p e r f o r 
us t o engage i n j u d i c i a l f a c t - f i n d i n g i n t h e c o n t e x t o f an 
o p i n i o n . Computing t h e a n n u a l r e a d j u s t m e n t o f p e n s i o n s o f 
r e t i r e d c h i e f s , w h i c h i s n o t an i s s u e o f s t a t e w i d e c o n c e r n , i s 
more a p p r o p r i a t e l y a d d r e s s e d at t h e l o c a l l e v e l . 

W i t h t h e f o r e g o i n g p r i n c i p l e s s e r v i n g as b a c k g r o u n d , we t u r n 
t o t h e q u e s t i o n s you r a i s e . E s s e n t i a l l y , you have p r e s e n t e d us 
w i t h two l e g a l i s s u e s . F i r s t , y o u i n q u i r e as t o t h e p r o p e r 
method t o compute th e a n n u a l r e a d j u s t m e n t o f p e n s i o n s when t h e 
system used t o d e t e r m i n e t h e compensation p a y a b l e t o t h e r e t i r e d 
o r deceased members v a r i e s from t h a t c u r r e n t l y u s e d t o d e t e r m i n e 
t h e a c t i v e members' compensation. Second, an i s s u e - - i s p r e s e n t e d 
as t o whether s t e p i n c r e a s e s based upon a r e c l a s s i f i c a t i o n o f t h e 
s a l a r y s c a l e a r e t o be used i n the r e c o m p u t a t i o n o f p e n s i o n s . 
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I . COMPUTATION OF ANNUAL READJUSTMENT OF PENSIONS 

Your f i r s t i n q u i r y concerns t h e c o m p u t a t i o n o f t h e a n n u a l 
r e a d j u s t m e n t o f p e n s i o n s . S e c t i o n 4 1 1 . 6 ( 1 2 ) ( a ) , The Code 1981, 
p r o v i d e s : 

E f f e c t i v e J u l y 1, 1980, and on each J u l y 1 
t h e r e a f t e r , t h e mo n t h l y p e n s i o n s a u t h o r i z e d 
i n t h i s s e c t i o n p a y a b l e t o r e t i r e d members 
and t o b e n e f i c i a r i e s , e x c e p t c h i l d r e n o f a 
deceased member, s h a l l be a d j u s t e d as 
p r o v i d e d i n t h i s p a r a g r a p h . An amount e q u a l 
t o t h e f o l l o w i n g p e r c e n t a g e s o f t h e 
d i f f e r e n c e between t h e monthly e a r n a b l e 
c o m p e n s a t i o n p a y a b l e t o an a c t i v e member o f 
t h e department, o f t h e same ra n k and p o s i t i o n 
on t h e s a l a r y s c a l e as was h e l d by t h e 
r e t i r e d o r deceased member a t t h e ti m e o f t h e 
member's r e t i r e m e n t o r d e a t h , f o r J u l y o f t h e 
p r e c e d i n g y e a r and t h e monthly e a r n a b l e . -s •• •> - 5 ̂  
c o m pensation p a y a b l e t o an a c t i v e member o f 
t h e department o f t h e same rank and p o s i t i o n 
on t h e s a l a r y s c a l e f o r J u l y o f t h e y e a r j u s t 
b e g i n n i n g s h a l l "b~e added t o t h e m o n t h l y 
p e n s i o n o f each r e t i r e d member and each 
b e n e f i c i a r y as f o l l o w s : 

(1) T w e n t y - f i v e p e r c e n t f o r members 
r e c e i v i n g a s e r v i c e r e t i r e m e n t a l l o w a n c e and 
f o r b e n e f i c i a r i e s r e c e i v i n g a p e n s i o n u n d e r 
s u b s e c t i o n 9 o f t h i s s e c t i o n . 

(2) Twenty p e r c e n t f o r members w i t h f i v e o r 
more y e a r s o f membership s e r v i c e who a r e 
r e c e i v i n g an o r d i n a r y d i s a b i l i t y r e t i r e m e n t 
a l l o w a n c e . 

(3) Twelve and o n e - h a l f p e r c e n t f o r members 
w i t h l e s s t h a n f i v e y e a r s o f membership 
s e r v i c e . who a r e r e c e i v i n g an o r d i n a r y 
d i s a b i l i t y r e t i r e m e n t a l l o w a n c e , and f o r . 
b e n e f i c i a r i e s r e c e i v i n g a p e n s i o n under 
s u b s e c t i o n 8 o f t h i s s e c t i o n . 

(4) T h i r t y - t h r e e and o n e - t h i r d p e r c e n t f o r 
members r e c e i v i n g an a c c i d e n t a l d i s a b i l i t y " 
a l l o w a n c e . 
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The a d j u s t e d monthly p e n s i o n s h a l l n o t be 
l e s s t h a n the amount w h i c h was p a i d a t t h e 
ti m e o f the member's r e t i r e m e n t o r d e a t h . 
[Emphasis added] 

As can be d i s c e r n e d from t h e a f o r e m e n t i o n e d s t a t u t e , t h e 
c a l c u l a t i o n f o r computing the a n n u a l r e a d j u s t m e n t o f p e n s i o n s 
would be: 

Applicable 
Percentage 

the monthly earnable 
compensation payable 
to an active member of 
the department, of the 
same rank and p o s i t i o n 
on the salary scale as 
was held by the r e t i r e d 
ca:^eceased_n_tiber~a"tr" 
the time of the member's 
retirement f o r J u l y of 
the year j u s t beginning. 

the monthly earnable 
compensation payable 
to an a c t i v e member 
of the department, of 
the same rank and 
posit i o n on the sa l a r y 
"scale-f or-Juiy-of—the-
preceding year. 

To i l l u s t r a t e t h e c a l c u l a t i o n , c o n s i d e r the f o l l o w i n g s i t u a t i o n . 
Assume t h e monthly e a r n a b l e compensation. p a y a b l e t o an a c t i v e 
member o f t h e department, o f t h e same rank and p o s i t i o n on t h e 
s a l a r y s c a l e as was h e l d by a r e t i r e d member a t t h e t i m e o f t h e 
member's r e t i r e m e n t , f o r J u l y o f t h e y e a r j u s t b e g i n n i n g i s 
$1,600, an i n c r e a s e o f $200 over t h e p r e c e d i n g y e a r . The a n n u a l 
r e a d j u s t m e n t t o the s e r v i c e r e t i r e m e n t a l l o w a n c e o f t h e r e t i r e d 
member e l i g i b l e under s e c t i o n 4 1 1 . 6 ( 1 2 ) ( a ) ( 1 ) w o u l d be: 

.25 (1,600 - 1,400) 

.25 (200) 

$50/Month = A n n u a l Readjustment o f P e n s i o n 

A c c o r d i n g l y , t h e r e t i r e d member w o u l d be e n t i t l e d t o ah a n n u a l 
r e a d j u s t m e n t t o t h e member's s e r v i c e r e t i r e m e n t a l l o w a n c e o f $50 
a month. 

The u n d e r l y i n g p r e s u m p t i o n o f t h e c o m p u t a t i o n , «s e v i d e n c e d 
by t h e u n d e r s c o r e d p o r t i o n o f t h e a f o r e m e n t i o n e d s t a t u t e , i s t h a t 
the a p p l i e d monthly e a r n a b l e compensation be o f an a c t i v e member 
o f t h e department, o f t h e same r a n k and p o s i t i o n on t h e s a l a r y 
s c a l e as was h e l d by the r e t i r e d o r deceased member a t the t i m e 
o f t h e member's r e t i r e m e n t o r d e a t h . I n many i n s t a n c e s , as i s 



The H o n o r a b l e James O'Kane 
S t a t e R e p r e s e n t a t i v e 
Page 4 

the case i n S i o u x C i t y , a c i t y ' s system f o r d e t e r m i n i n g t h e 
p a y a b l e compensation w i l l have undergone s e v e r a l r e v i s i o n s . As a 
r e s u l t , t h e p r e s e n t and the forme r systems may i n " f a c t be 
i n c o n g r u e n t . I n such a c a s e , § 411.6 (12) ( c ) , The Code 1981, 
p r o v i d e s : 

The a d j u s t m e n t o f p e n s i o n s r e q u i r e d by t h i s 
s u b s e c t i o n s h a l l r e c o g n i z e t h e r e t i r e d o r 
deceased member's p o s i t i o n on t h e s a l a r y 
s c a l e w i t h i n h i s r a n k a t t h e t i m e o f h i s 
r e t i r e m e n t o r de a t h . I n t h e event t h a t t h e 
r a n k o r p o s i t i o n h e l d by t h e r e t i r e d o r 
deceased member a t the time o f r e t i r e m e n t o f 
d e a t h i s s u b s e q u e n t l y a b o l i s h e d , a d j u s t m e n t s 
i n t h e p e n s i o n s o f t h e member o r o f t h e 
member's spouse o r c h i l d r e n s h a l l be computed 
by t h e b o a r d o f t r u s t e e s as though s u c h r a n k 
o r p o s i t i o n had n o t been a b o l i s h e d and s a l a r y 
i n c r e a s e s had been g r a n t e d t o s u c h r a n k o r 
p o s i t i o n on t h e same b a s i s as i n c r e a s e s 
g r a n t e d t o o t h e r r a n k s and p o s i t i o n s i n t h e , • . 
department. ^ 

Thus, a f i n a l d e t e r m i n a t i o n as t o t h e p r o p e r a d j u s t m e n t o f a 
p e n s i o n , i n t h e event t h a t a r e t i r e d o r de c e a s e d member's r a n k o r 
p o s i t i o n has been s u b s e q u e n t l y a b o l i s h e d , r e s t s w i t h t h e b o a r d 
of t r u s t e e s f o r t h e p o l i c e and f i r e r e t i r e m e n t systems. I n 
a d j u s t i n g t h e p e n s i o n s o f such a member, t h e b o a r d s o f t r u s t e e s 
a r e r e q u i r e d t o p r o c e e d as though t h e r a n k o r p o s i t i o n had n o t 
been a b o l i s h e d and comparable s a l a r y i n c r e a s e s had been g r a n t e d 
t o such r a n k o r p o s i t i o n as g r a n t e d t o o t h e r r a n k s o r p o s i t i o n s 
i n t h e department. P o s s i b l e elements t o be c o n s i d e r e d i n t h e 
ad j u s t m e n t of p e n s i o n s , i n such c a s e s , i n c l u d e t h e a c c u m u l a t e d 
p e r c e n t a g e s o f s a l a r y i n c r e a s e s f o r o t h e r r a n k s and p o s i t i o n s i n 
the department, and an a s c e r t a i n m e n t o f a r e t i r e d o r d e c e a s e d 
"member's r e l a t i v e p o s i t i o n i n a s a l a r y r a n g e u n d e r t h e f o r m e r 
system and a d e t e r m i n a t i o n o f a comparable p o s i t i o n under t h e 
c u r r e n t system. 

' A c c o r d i n g l y , c o m p u t a t i o n o f t h e a n n u a l r e a d j u s t m e n t o f 
p e n s i o n s i s p r o v i d e d f o r i n Ch. 411. I n t h e ev e n t t h e r a n k o r 
p o s i t i o n h e l d by t h e r e t i r e d o r deceased member a t t h e t i m e o f 

A b o l i s h m e n t w o u l d i n c l u d e r e v i s i o n s o f t h e sy s t e m for-
d e t e r m i n i n g t h e p a y a b l e compensation w h i c h r e s u l t s i n aw 
i n c o n g r u e n c e between t h e p r e s e n t and f o r m e r s y s t e m s . 
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r e t i r e m e n t o r d e a t h i s s u b s e q u e n t l y a b o l i s h e d , t h e b o a r d , o f 
t r u s t e e s f o r t h e p o l i c e and f i r e r e t i r e m e n t systems a r e 
a u t h o r i z e d t o compute the a d j u s t m e n t o f t h e member's p e n s i o n . 
Two p o s s i b l e approaches to d e t e r m i n e the a d j u s t m e n t o f p e n s i o n s , 
i n s u ch c a s e s , have been sug g e s t e d . ' ;,. 

I I . STEP INCREASES 

Your second i n q u i r y c o n cerns s t e p i n c r e a s e s b a s e d upon a 
r e c l a s s i f i c a t i o n o f t h e s a l a r y s c a l e . I t i s o u r o p i n i o n t h a t 
such s t e p i n c r e a s e s a r e not to be used i n t h e r e c o m p u t a t i o n o f 
p e n s i o n s . Our r a t i o n a l e i s t w o f o l d . F i r s t and f o r e m o s t , b o t h 
§§ 411.6(12) (a) and ( c ) , The Code 1981, make r e f e r e n c e t o t h e 
r e t i r e d o r deceased member's rank and p o s i t i o n " a t t h e t i m e o f 
h i s r e t i r e m e n t o r d e a t h . " The c l e a r i n t e n t o f t h e s e c t i o n , 
" t h e r e f o r e , I s t o recompute th~e-_p~en~s~ton—o_ a r ~ r e t r r e d — o r — d e c e a s e d 
member a t t h e r a n k and p o s i t i o n i n w h i c h he o r she l a s t s e r v e d , 
not the r a n k and p o s i t i o n he or she w o u l d q u a l i f y f o r under t h e 
- i f r r e n t system. Second, i n p r i o r o p i n i o n s , 1978 
Op.Att'y.Gen. 55 and Op.Att'y.Gen. #81-4-18, we a d d r e s s e d t h e 
i s s u e o f s t e p I n c r e a s e s i n t h e r e c o m p u t a t i o n o f p e n s i o n s . I n t h e 
l a t t e r o p i n i o n , we h e l d t h a t the r e c o m p u t a t i o n o f p e n s i o n s a r e t o 
be based on i n c r e a s e s i n the e a r n a b l e compensation o f a c t i v e 
members o c c u p y i n g the same s t e p s o r s a l a r y s c a l e as t h e r e t i r e d 
members h e l d . I n the former o p i n i o n , we h e l d t h a t s t e p i n c r e a s e s 
b a s e d upon m e r i t are not t o be u s e d i n t h e r e c o m p u t a t i o n o f 
p e n s i o n s . The r a t i o n a l e o f t h a t o p i n i o n w o u l d appear t o be 
e q u a l l y a p p l i c a b l e to y o u r i n q u i r y . I n p a r t i c u l a r , i t was p u r 
c o n t e n t i o n t h a t t h e i n c l u s i o n o f a d d i t i o n a l s t e p s w i t h i n a- r a n k 
d i d n o t w a r r a n t p e n s i o n r e c o m p u t a t i o n f o r r e t i r e d o r d e c e a s e d 
members. R a t h e r , the l e g i s l a t u r e , i n our o p i n i o n , i n t e n d e d o n l y 
t o p r o v i d e f o r a u t o m a t i c i n c r e a s e s w i t h i n a s t e p . 

I n summary t h e n , c o m p u t a t i o n o f t h e a n n u a l r e a d j u s t m e n t o f 
p e n s i o n s i s p r o v i d e d f o r i n Ch. 411. I n t h e e v e n t t h e r a n k o r 
p o s i t i o n h e l d by a r e t i r e d or deceased member a t t h e .time o f 
r e t i r e m e n t o r d e a t h i s s u b s e q u e n t l y a b o l i s h e d , t h e b b a r d o f 
t r u s t e e s f o r t h e p o l i c e and f i r e r e t i r e m e n t systems a r e 
a u t h o r i z e d t o compute th e a d j u s t m e n t o f t h e member's p e n s i o n . 
Two p o s s i b l e approaches to d e t e r m i n e the a d j u s t m e n t of. p e n s i o n s , 
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i n such c a s e s , have been s u g g e s t e d . F i n a l l y , s t e p i n c r e a . 
b a s e d upon a r e c l a s s i f i c a t i o n o f t h e s a l a r y s c a l e a r e n o t t o 
use d i n t h e r e c o m p u t a t i o n o f p e n s i o n s . 

WALKING, 
ant A t t o r n e y G e n e r a l 

LMW/nm 
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